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Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agricultural  Marketing  Service 

RULES 
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Classification,  testing,  and  standards — 
User  fees,  23449 
Fruits,  vegetables,  and  other  products;  inspection  and 

certification  (Chilean  compensation  program),  23454 
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Southwestern  Idaho-Eastern  Oregon.  23456 

PROPOSED  RULES 

Tobacco  inspection: 
Growers'  referendum,  23629 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Federal  Grain 
Inspection  Service;  Forest  Service 

Air  Force  Department 
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Meetings: 

Scientific  Advisory  Board,  23512,  23513  ,^ 

(2  documents) 

AlcolK)!,  Drug  Abuse,  and  Mental  Health  Administration 
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Federal  agency  urine  drug  testing;  laboratories  meeting 
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Meetings;  advisory  committees: 

June,  23539 

June;  correction,  23539 

Alcohol,  Tobacco  and  Rrearms  Bureau 

PROPOSED  RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
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classification  as  collector's  items,  23490 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Ch^il  Rights  Commission 
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Meetings;  State  advisory  committees: 
District  of  Columbia,  23500 
Ohio,  23500 
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RULES 
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23473,  23474 
(2  documents) 
PROPOSED  RULES 
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Correction,  23493 


Commerce  Department 

See  also  Export  Administration  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23500 
(2  documents) 

Committee  'or  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Bangladesh,  23510 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 

Two-year  Treasury  note,  23511 
New  York  Cotton  Exchange  and  New  York  Mercantile 
Exchange — 
Frozen  concentrated  orange  juice-2  and  residual  fuel 
oil,  23512 

Customs  Service 

NOTICES 

Petroleum  products;  approved  public  gaugen 
Caesar  J.  lliibodeaux,  Inc.,  23560 

Defense  Department 

See  also  Air  Force  Department 
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Records: 
Directives,  instructions,  publications,  and  changes; 
availability,  23472  '  * 
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23512 
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NOTICES 
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Louisiana  et  al..  234»8 
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withdrawn.  23489 


Federal  Home  Loan  Bank  Botttl  . 

RULES  ] 
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General  Services  Administration 
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Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Health 
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Services  Office 
NOTICES 
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Centers  for  Disease  Control,  23537 
Health  Care  Financing  Administration,  23538    .. 
Social  Security  Administration.  23538 
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Meetings: 

Supplemental  Health  Insurance  Panel,  23547 

Historic  Preservation,  Advisory  CouncM 
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Meetings,  23497 
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PROPOSED  RUL£S 
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Correction,  23563 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Theater  Advisory  Panel,  23550 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council.  23510 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act  23562 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
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Washington  Public  Power  Supply  System,  23552 
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See  Alcohol,  Tobacco  and  Firearms  Bureau;  Customs 
Service;  Internal  Revenue  Service 
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DEPARTMENT  OF  AGRICULTURE       ^ 
Agricultural  Martceting  Service 
7  CFR  Parts  27  and  28 
ICN-«»-001| 

Revisions  of  User  Fees  for  Cotton 
Classification.  Testing  and  Standards 

agency:  Agricultural  Vidrketinx  Service. 
USDA. 

action:  Final  rule. 

summary:  The  Agricultural  Mariteting 
Service  (AMS)  is  adopting  without 
change  the  incredses  in  user  fees 
charged  for  cotton  classification,  testing 
and  standards  which  were  proposed  in 
the  regulatory  revision  published  in  the 
Federal  Register  on  April  17. 1989.  The 
user  fee  increaiies  are  needed  to  covei 
the  costs  of  providing  these  services 
The  new  fees  are  effective  on  |uly  1. 
1989.  to  he  in  pfferi  at  the  beginning  ol 
the  classing  sensitn 

EFFECTIVE  DATE:  |uly  1.  1989 

FOR  FURTHER  INFORMATION  CONTACTt' 

Garry  L.  Lewicki.  1202)  447-2145 

8UPPI.EMENTARY  INFORMATION:  A 

proposed  rule  detailing  the  increases  in 
the  user  fees  charged  for  cotton 
classification,  testing  and  standards  was 
published  on  April  17  in  the  Federal 
Register  (54  PR  15210).  Pursuant  to  a 
correction  published  in  the  Federal 
Register  on  April  24. 1989.  (54  PR  16438- 
T).  a  fifteen  day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  proposed  rule;  no 
comments  were  received. 

Therefore.  AMS  is  adopting  without 
change  these  increases  in  user  fees. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the  criteria 


for  a  major  regulatory  action  as  stated  in 
the  order. 

The  Administrator.  Agricultural 
Marketing  Service  (AMS).  has  certiHed 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  0  S.C.  601  et  seq.)  because:  (1)  The  fee 
increases  merely  reflect  a  minimal 
increase  in  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services;  (2)  the  cost  increase  will  not 
affect  competition  in  the  marketplace; 
(3)  the  use  of  classification  and  testing 
services  and  the  purchase  of  standards 
is  voluntary. 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  numbers  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501e/se9.). 

Fees  for  the  Clamification  Under  the 
Cotton  Statistics  and  Estimates  Act  of 
1927 

The  user  fee  charged  to  cotton 
producers  for  manual  classification 
services  under  the  Smith-Doxey 
amendment  to  the  Cotton  Statistics  and 
Estimates  Act  (7  U.S.C.  473a)  was  $1.03 
during  the  1988  harvest  season  (53  PR 
20089)  as  determined  using  the  formula 
provided  in  the  Uniform  CottonClassing 
Fees  Act  of  1987.  The  charges  cover 
salaries,  cost  of  equipment  and  suppheb. 
dnd  other  overhead  and  include 
administrative  and  supervisory  costs. 
This  final  rule  increases  the  user  fee  for 
manual  classincation  charged  to 
producers  from  Sl.03  per  bale  to  Sl.23 
per  bale.  This  new  fee  was  calculated 
by  using  the  1988  base  fee  adjusted  for 
the  rate  of  inflation,  the  projected  size  of 
the  crop  and  the  addition  of  a  surcharge 
necessary  to  maintain  an  adequate 
operating  reserve.  The  1988  base  fee  is 
$1.15  per  bale.  A  4.1  percent,  or  five 
cents  per  bale,  increase  due  to  the 
Implicit  Price  Deflator  of  the  Cross 
National  Product  is  added  to  the  $1.15 
resulting  in  a  1989  base  fee  of  $1.20  per 
bale.  The  1989  crop  is  currently 
estimated  at  12,700,000  running  bales. 
The  base  fee  is  decreased  two  percent 
based  on  the  estimated  size  of  the  crop 
(one  percent  for  every  100.000  bales  or 
portion  thereof  above  the  base  of 
12.500,000  bales).  This  percentage  factor 
amounts  to  a  two  cents  per  bale 


reduction  and  is  subtracted  from  the 
base  fee  of  $1.20  per  bale  resulting  in  a 
fee  of  $1.18  per  bale.  A  five-cent 
surcharge  is  added  to  the  S1.16  per  bale 
fee  since  the  projected  operating  reserve 
is  less  than  25  percent.  The  projected 
operating  reserve  is  16  percent  This 
would  estabUsh  the  1989  season  fee  at 
$1.23  per  bale.  No  further  adjustments 
are  warranted  under  the  formula. 

Therefore,  the  fee  for  this  service  in 
S  28.909  during  the  1989  harvest  season 
is  $1.23  per  bale.  The  addirional  fee  for 
High  Volume  Instnunent  (HVI) 
classification  remains  50  cents  per  bale 
and  the  fee  for  (fVI  classification  during 
the  1989  harvest  season  is  revised  to 
$1.73  per  bale.  As  prqvidtd  for  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  a  5  cent  per  bale  discount 
continues  to  bie  applied  to  voluntary 
centralized  billing  and  collecting  agents. 

The  fi  e  for  a  manual  review 
classification  in  S  2&911  is  also 
increased  from  $1.03  to  $1.23  per  bale 
sim;s,t}Te  fee  for  review  classification  is 
the  same  as  the  original  classification 
fee.  For  the  same  reason  the  fee  for  HVI 
review  classification  is  increased  fix)m 
$1.53  to  $1.73  per  bale. 

Fees  for  Cotton  Standards 

Practical  forms  of  the  cotton 
standards  are  prepared  and  sold  by  the 
Cotton  Division  offices  in  Memphis, 
Tennessee,  under  the  authority  of  the 
United  States  Cotton  Standards  Act  (7 
U.S.C.  51  etseq.).  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  directs  that  the  price  for  standards 
will  cover,  as  nearly  as  practicable,  the 
costs  of  providing  the  standards. 

This  final  rule  increases  the  fees  listed 
in  §S  28.123  and  28.151  for  practical 
forms  of  the  cotton  standards,  including 
both  grade  and  staple  standards  for 
American  Upland  cotton,  American 
Pima  cotton  and  for  cotton  linters.  The 
fees  need  to  be  adjusted  due  to 
increased  costs  for  salaries  and 
preparation,  delivery,  and  postage  of  the 
standards.  Current  and  estimated 
demand  for  the  standards  has  also  been 
factored  into  the  fee  revision  since  per 
unit  costs  are  directly  related  to  volume. 

The  fees  for  American  Upland  cotton 
grade  standards  are  increased  from 
$100.00  to  $110.00  fob.  Memphis, 
Teimessee,  or  overseas  air  freight 
collect.  The  price  is  increased  from 
$104.00  to  $114.00  for  domestic  surface 
delivery  and  from  $140.00  to  $150.00  for 
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overseas  air  parcel  post  delivered.  The 
fees  for  American  Upland  staple 
standards  f.o.b.  Memphis  and  overseas 
airfreight  collect  increase  from  $14.00  to 
$16.00.  The  domestic  surface  delivered 
fee  increases  from  $16J)0  to  $18.00  and 
the  overseas  air  parcel  post  delivered 
fee  increases  from  $28.00  to  $30.00.  The 
fees  for  American  Pima  grade  standards 
are  increased  from  $128.00  to  $140.00 
f.oj2.  Memphis  or  overseas  air  freight 
c)t^^.  The  price  is  increased  from 
$lio.w  to  $144.00  for  domestic  surface 
delivered  and  from  $166.00  to  $180.00  for 
overseas  air  parcel  post  delivered.  Fees 
for  American  Pima  staple  standards 
increase  from  $15.00  to  $17.00  for  f.o.b. 
Memphis  and  overseas  air  freight 
collect  The  domestic  surface  delivered 
fee  increased  from  $17.00  to  $19.00  and 
the  overseas  air  parcel  post  deUvered 
fee  increases  from  $29.00  to  $31.00.  The 
fees  for  linters  grade  standards  are 
increased  from  $100.00  to  $110.00  f.o.b. 
Memphis  or  overseas  air  freight  collect. 
The  price  for  domestic  surface  delivery 
increases  from  $104.00  to  $114.00  and  the 
price  for  oversea\air  parcel  post 
delivery  increases  from  $140.00  to 
$150.00.  The  f.o.b.  Memphis  or  overseas 
air  freight  collect  fees  for^linters  staple 
standards  increases  frqpy  $16.00  to 
$18.00.  The  delivered  pnce  increases' 
from  $1&00  to  $20.00  for  domestic  and 
from  $30.00  to  $32.00  for  overseas  air 
parcel  post.  * 

Fees  for  Classificatioa  Services  Under 
the  United  States  Cotton  Standards  Act 

Certain  other  cotton  classification 
services  are  conducted  under  the  United 
States  Cotton  Standards  Act.  Fees  for 
these  services  have  been  reviewed.  In 
order  to  recover  increased  costs, 
including  supervision  and  overhead,  the 
fees  for  classification  of  cotton  or 
samples  in  \  28.116  are  increased:  For 
grade,  staple  and  microniire  readings 
from  $1.30  per  sample  to  $1.45;  for  grade 
and  staple  only  from  $1.15  per  sample  to 
$1.25:  and  for  grade  only  or  staple  only 
from  $.90  to  $1.00. 

The  fee  in  S  28.117  for  each  new 
mcnlsrandum  or  certificate  issued  in 
substitution  for  a  prior  one  increases 
from  $4.00  per  sheet  to  $4.50.  Tlie 
additional  hourly  fee  charged  for  Form  C 
determinations  in  tS  28.120  and  28.140 
Increases  from  $18.00  per  hour  or  each 
portion  thereof  to  $20.00  per  hour,  or 
each  portion  thereof,  plus  traveling 
expenses  and  subsistence  or  per  diem. 
The  fee  in  S  28.122  for  a  complete 
practical  classing  examination  for 
cotton  or  cotton  linters  increases  from 
$125.00  to  $135.00  and  the  fee  for 


reexamination  for  a  failed  part  either 
grade  or  staple,  increases  from  $75.00  to 
$8a00.  Fees  for  the  classification, 
comparison,  or  review  of  linters  in 
i  2&148  increases  from  $1.20  to  $1.30  per 
bale  or  sample  involved.  In  |  28.148,  the 
fee  for  classification  or  comparison  of 
cotton  linters  and  the  issuance  of  a 
memorandum  increases  from  $1.20  to 
$1.30  per  sample. 

The  United  States  Cotton  Futures  Act 
(7  U.S.C.  15b)  authorizes  the  Secretary 
to  make  such  regulations  as  are 
necessary  to  carry  out  the  provisions  of 
that  Act  Pursuant  to  that  authority.  Part 
27  of  the  regulations  (7  CFR  Part  27) 
presides  for  cotton  classification  under 
the  Cotton  Futures  Act  including  fees  to 
recover  the  costs  of  classification  and 
micronaire.  Under  this  final  rule,  the 
fees  charged  for  the  services  are 
increased  to  cover  the  costs  of  providing 
such  services,  including  overhead  costs. 

These  fees  have  been  reviewed  and 
the  fees  in  {  27.80  for  initial 
classification  is  increased  from  $1.20  per 
bale  to  $1.30  per  bale:  the  fee  for  review 
classification  is  increased  from  $1.40  per 
bale  to  $1.50  per  bale.  All  supervision 
fees  are  increased  by  20  cents.  Pursuant 
to  9  27.85,  fees  for  withdrawal  of 
requests  or  applications  for  review,  after 
such  services  have  been  started,  are  the 
same  as  the  fees  in  }  27.80  for  services 
completed,  so  such  charges  are 
increases  by  this  rule.  Fees  for 
certificates  which  appear  in  \  27.81 
increases  from  60  cents  to  65  cents  per 
certificate. 

Testing  Services 

Cotton  testing  services  are  provided 
by  USDA  Laboratory  in  Clemson,  South 
Carolina  under  the  authority  of  the 
Cotton  Statistics  and  Estimates  Act  of 
1927  (7  U.S.C.  471-478).  The  tests  are 
available,  upon  request,  to  private 
sources  on  a  fee  basis.  The  Cotton 
Services  Testing  Amendment  (7  U.S.C. 
473d)  specifies  that  the  fees  for  the 
services  be  reasonable  and  cover  as 
nearly  as  practicable  the  costs  of 
rendering  the  services.  The  cost  of 
providing  these  services  has  increased 
since  the  last  fee  increase  in  1987  due  to 
higher  costs  for  salaries  and 
miscellaneous  overhead  costs  including 
supplies  and  materials.  Therefore,  the 
fees  for  cotton  testing  services  are 
increased  to  recover,  as  nearly  as 
practicable,  the  costs  of  these  services. 

The  fees  for  fiber  and^rocessing  tests 
in  S  28.956.  except  items  1.0,  5.0,  7.0,  7.1, 
ao.  8.1. 9.0  15.0, 18.0  and  19.0  are 
increased  as  follows: 
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7  cm  Part  28 

Cotton  samples,  Standards,  Cotton 
linters.  Grades,  Staples,  Market  news. 
Testing. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  amendments  to 
7  CFR  Parts  27  and  28  are  adopted  as 
follows: 

PART  27— (AMENDED] 

1.  The  authority  citation  for  Part  27 
.                continues  to  read  as  follows: 

V^  AutiMrit^^  Sla}.  1841-1846:  7  U.S.C.  15b. 

2.  The  introductory  text  of  9  27.80  and 
paragraphs  (a),  (b),  (d)  through  (h)  and 

9  27.81  are  revised  to  read  as  follows: 

9  27.80    Fees;  classification,  micronaire, 
and  supervision. 

For  services  rendered  by  the  Cotton 
Division  pursuant  to  this  subpart 
whether  the  cotton  involved  is 
tenderabie  or  not,  the  person  requesting 
the  services  shall  pay  fees  as  follows: 

(a)  Initial  classification  and 
certiilcation — $1.30  per  bale. 

(b)  Review  classification  and 
certification — $1.50  per  bale. 

(c)  *  *  • 

(d)  Combination  service — $2.80  per 
bale.  (Initial  classification,  review 
classification,  and  Micronaire 
determination  covered  by  the  same 
request  and  only  the  review 
classification  and  Micronaire 
determination  resuH^^rtified  on  cotton 
class  certificates.) 

(e)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  two  or  more  of  these  operations  are 
performed  together — $1.55  per  bale. 

(f)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  one  of  these  operations  is  performed 
individually — $1.55  per  bale. 

(g)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  delivery  point,  including 
issuance  of  new  cotton  class  certificates 


in  substitution  for  prior  certificates — 
$2.65  per  bale. 

(h)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  warehouse  at  the  san>e 
delivery  point  including  issuance  of 
new  cotton  class  certificates  in 
substitution  for  prior  certificates — $1.90 
per  bale. 

9  27.81    Fees;  CTtillcates. 

For  each  new  certificate  issued  in 
substitution  for  a  prior  certificate  at  the 
request  of  the  holder  thereof,  for  the 
purpose  of  business  convenience,  or 
when  made  necessary  by  the  transfer  of 
cotton  under  the  supervision  of  any 
exchange  inspection  agency  as  provided 
in  9  27.73,  the  person  making  the  request 
shall  pay  a  fee  of  $.65  for  each 
certificate  issued. 

PART  28— [AMENDED] 

3,  The  authority  citation  for  Subpart  A 
of  Part  28  continues  to  re^ad  as  follows: 

Authority:  Sec.  5.  50  Stat.  82,  as  amended  (7 
U.&C.  55);  sec.  10,  42  Slat.  1519  (7  U.S.C.  61). 

4,  Section  28.116  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

928.116    Amounts  Of  Fe«s  for 
classificatton;  exemption. 

(a)  For  the  classification  of  any  cotton 
or  samples,  the  person  requesting  the 
services  shall  pay  a  fee,  as  follows, 
subject  to  the  additional  fee  provided  by 
paragraph  (c)  of  this  section. 

(1)  Grade,  staple,  and  micronaire 
reading— $1.45  per  sample. 

(2)  Grade,  staple  only— $1JZ5  per 
sample. 

(3)  Grade  only  or  staple  only — $liX) 
per  sample. 

*        ♦        «        •        •  * 

5,  Section  28.117,  28.120.  and  2ai22 
are  revised  to  read  as  follows: 

9  28.1 17    Fee  for  new  memorandum  or 
certiftcate. 

For  each  new  memorandum  or 
certificate  issued  in  substitution  for  a 
prior  memorandum  or  certificate  at  the 


request  of  the  holder  thereof,  on  account 
of  the  breaking  or  splitting  of  the  lot  of 
cotton  covered  thereby  or  otherwise  for 
his  business  convenience,  the  person 
requesting  such  substitution  shall  pay  a 
fee  of  $4.50  per  sheet. 

928.120    Expsnsss  to  be  borne  by  party 
requesting  ctessMcslion. 

For  any  samples  submitted  for  Form  A 
or  Form  D  determinations,  the  expenses 
of  inspecting  and  sampling,  the 
preparation  of  the  samples  and  delivery 
of  such  samples  to  the  classification 
room  or  other  place  specifically 
■  designated  for  the  purpose  by  the 
Director  shall  be  borne  by  the  party 
requesting  classification.  For  samples 
submitted  for  Form  C  determinations. 
the  party  requesting  the  classification 
shall  pay  the  fees  prescribed  in  this 
subpart  and,  in  addition,  a  fee  of  $20.00 
per  hour,  or  each  portion  thereof,  plus 
the  necessarj'  traveling  expenses  and 
subsistence,  or  per  diem  in  lieu  of 
subsistence,  incurred  on  account  of  such 
request,  in  accordance  with  the  fiscal 
regulations  of  the  Department 
applicoble  to  the  Division  employee 
supervising  the  sampling. 

§28.122    Fee  for  practical  classing 

examination. 

The  fee  for  the  complete  practical 
classing  examination  for  cotton  or 
cotton  linters  shall  be  $135.0a  Any 
applicant  who  passes  both  parts  of  the 
examination  may  be  issued  a  certificate 
indicating  this  accomplishment.  Any 
person  who  passes  one  part  of  the    ^ 
examination,  either  grade  or  staple,  and 
fails  to  pass  the  other  part  may  be 
reexamined  for  that  part  that  was  failed. 
The  fee  for  this  practical  reexamination 
is$80.0a 

6.  Section  28.123  is  revised  to  read  as 
follows: 

9  28.123    Costs  of  practical  forms  of 
cotton  standards. 

The  costs  of  practical  forms  of  the 
cotton  standards  of  tl>e  United  States 
shall  be  as  follows: 


List  of  Subjects 

7  CFR  Part  27 

Cotton,  Classification,  Samples. 
Micronaire,  Spot  markets. 


poltars  each  boat  or  lol 

Effectr,«e  date.  July  1.  1989 

Domestic  slnpm^ts 

Shipments  delivered  outside  the 

l.oi).  Memphis, 
Tenn. 

Surface  deiivery 

oontnertfal  l>nrted  Slates 

* 

Air  freight  collect 

Ak^pwceipost 
delivered 

Gracte  standards: 

American  Uptand. — . 

1 

S1 10.00 
140.00 

16.00 
17.00 

$11400 

144.00 

18.00 
19.00 

$110.00 
140.00 

16.00 
17.00 

$15000 
ISO  00 

3000 
31  00 

Amencan  Pima ._ „ .   . 

Standards  fcx  length  of  staple; 

Amef  ican  Upland  (prepared  in  one  pound  roOs  for  each  length .      ..    . 
American  Pima  (prepared  in  one  pound  roHs  for  each  length) 

23452  Federal  Register  /  Vol.  S4.  No.  104  /  Thursday.  June  1.  1960  /  Rules  and  Regulations 


7.  Sections  2ai48  and  2&149  are 
revised  to  read  as  follows: 

|2t.14t    Fms  and  costs;  ctassHication; 


128.149    FsM  and  costs;  Fonn  C 


The  fee  for  the  classification, 
comparison,  or  review  of  Unters  with 
respect  to  grade,  staple,  and  character 
or  any  of  these  quaUties  shall  be  at  the 
rate  of  $1.30  for  each  bale  or  sample 
involved.  The  provisions  of  99  28.115 
through  28.128  relating  to  other  fees  and 
costs  shall,  so  far  as  applicable  apply  to 
services  performed  with  respect  to     J> 
Unters.  "^ 


For  samples  submitted  for  Form  C 
determinations,  the  party  requesting  the 
classification  shall  pay  the  fees 
prescribed  in  this  subpart  and.  in 
addition,  a  fee  of  $20.00  per  hour,  or 
each  portion  thereof,  plus  the  necessary 
traveling  expenses  and  subsistence,  or 
per  diem  in  lieu  of  subsistence,  incurred 
on  acccount  of  each  request,  in 
accordance  with  the  Hscal  regulations  of 
the  Department  applicable  to  the 
Division  employee  supervising  the 
sampling. 

8.  Section  28.151  is  revised  to  read  as 
follows: 


928.151    Cost  of  practical  forms  for 
Nntsfs,  period  sffscUvs. 

Practical  forms  of  the  official  cotton 
Unters  standards  of  the  United  States 
will  be  furnished  to  any  person  subject 
to  the  applicable  terms  and  conditions 
specified  in  9  28.105;  Provided,  That  no 
practical  form  of  any  of  the  official 
cotton  linters  standards  of  the  United 
States  for  grade  shall  be  considered  as 
representing  any  such  standards  after 
the  date  of  its  cancellation  in 
accordance  with  this  subpart,  or,  in  any 
event,  after  the  expiration  of  12  months 
following  the  d;^te  of  its  certiflcation. 
The  cost  of  the  practical  forms  of  cotton 
linters  standards  of  the  Uruted  States 
shaU  be  as  follows: 


-V 


Eflecflve  data  July  1, 1969 


LMers  Grade  Standards  (6  sample  beitar  each  grade)... 
LMms  Staple  Standard*  (prepared  in  oria.«ound  roSs  tor 


lengttt)_ 


Oolars  each  txM  or  roM 


Domestic  shipmenls 


f.Oii.  Memphis. 
Tenn. 


S110.00 
18.00 


Surface  delivery 


$114.00 
20.00 


Shipments  deMvered  outside  the 
continental  United  States 


Air  freight  collect 


S1 10.00 
18.00 


Air  parcel  post 
ired 


S1S0.00 
32.00 


9.  The  authority  citation  of  Subpart  B 
of  Part  28  continues  to  read  as  follows: 

AudMxity:  Sec.  205.  SO  Stat  1090.  aa 
amended  (7  U.S.C.  1024). 

10.  Section  28.184  Is  revised  to  read  as 
foUows: 

I  28l184    Cotton  Nntors;  QsnsraL 

Requetsts  for  the  classiflcation  or 
comparison  of  cotton  linters  pursuant  to 
this  subpart  and  the  samples  involved 
shaU  be  submitted  to  the  Cotton 
Division.  All  samples  classed  shaU  be 
on  the  basis  of  the  official  cotton  Unters 
standards  of  the  United  States.  The  fee 
for  classification  or  comparison  and  the 
issuance  of  a  memorandum  showing  the 
results  of  such  classification  or 
comparison  shaU  be  $1.30  per  sample. 

11.  The  authority  citaUon  fo6  Subpart 
D  of  Part  28  continues  to  read  as 
follows: 

AutiMMity:  Sec.  3a,  60  Stat.  82.  as  amended 
(7  U.&C  473<irSed-ac  50  Stat.  62  (7  U.8.a 
473c);  unless  otherwiseoited. 

12.  Paragraph  (b)  of  1^909  is  revised 
to  read  as  loUows: 


(b)  The  cost  of  manual  cotton 

^^- classification  service  to  producers  is 

$1.23  per  sample. 

13.  Paragraph  (b)  of  9  28.910  is 
revised  to  read  as  foUows: 


928.910   Ctasslficatlonofsamptes 
nsuanco  or  ctassmcaiion  oaia. 


(b)  Upon  request  of  an  owner  of 
cotton  for  which  classification 
memoranda  have  been  issued  under  this 
subpart,  a  new  memorandiun  shaU  be 
issued  for  the  business  convenience  of 
such  owner  lArithout  the  reclassification 
of  the  cotton.  Such  rewritten 
memorandum  shall  bear  the  date  of  its 
issuance  and  the  date  or  inclusive  dates 
of  the  original  classification.  The  fee  for 
a  new  memorandum  shall  be  $4.50  per 
sheet 

14.  Section  28.911  is  revised  to  read  as 
follows: 

928.911    Ravlsw  dassWcaHon. 

A  producer  may  request  one  manual 
or  one  High  Volume  Instrument  (HVl) 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  manual 
review  classification  is  $1.23  per  sample. 
The  fee  for  HVI  review  classification  is 
$1.73  per  sample.  Samples  for  review 
classification  must  be  drawn  by  gins  or 
warehouses  licensed  piu^uant  to 
9  2a20-28.22.  or  by  employees  of  the 
United  States  Department  of 
Agriculture.  Each  sample  for  review 
classification  shaU  be  taken,  handled, 
and  submitted  according  to  9  28.908  and 
to  supplemental  InstrucUons  issued  by 
the  EHrector  or  an  authorized 
representative  of  the  Director.  Costs 
Incident  to  sampling,  tagging, 
identification,  containers,  and  shipment 


for  samples  for  review  classification 
shall  be  assumed  by  the  producer.  After 
classification,  the  samples  shall  become 
the  property  of  the  Government  unless 
the  producer  requests  the  return  of  the 
samples.  The  proceeds  fix)m  the  sale  of 
samples  that  become  Government 
property  shall  be  used  to  defray  the 
costs  of  providing  the  services  under 
this  subpart.  Producers  who  request 
return  of  their  samples  after  classing 
will  pay  a  fee  of  30  cents  per  sample  in 
addition  to  the  fee  established  above  in 
this  section. 

15.  The  authority  citation  for  Subpart 
E  of  Part  28  continues  to  read  as  follows: 

Authority:  Sec.  3c,  SO  Stat  62;  7  U.S.C.  473c: 
sec  3d.  55  Stat.  131  (7  U.S.C.  473d). 

16.  Section  28.956  is  revised  to  read  as 
foUows: 

9  28.956    PrescrilMd  fees. 

Fees  for  fiber  and  processing  tests 
shaU  be  assessed  as  listed  below: 


Item 
Na 

Kindoftmt 

Fee 
per 
test 

1.0 

Calitxation  cotton  for  use  iwith  High 
Volume  Instruments,  per  5  pouftd 
package: 

a.  f.o.b  Memphis,  Tennessee 

$84.00 

b.   By  surface  delivery  witt«n 

88.00 

continental  United  Slates. 

c.  By  air  freight  collect  outside 

64.00 

continental  United  State*. 

o 


No. 


ZO 


2.1 


3.0 

3.1 
4.0 


4.1 


5.0 


6.0 


7.0 


7.1 


ZZl 
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Kind  o(  (est 


d.  By  air  parcel  post  delivary 

outside    continental    United 

States. 

Furnishing  international  calbraflon 

cotton  standards  wnth  standard 

values  for  mtcronaire  reading  and 

liber  strength  at  zero  and  Mi-inch 

gage  and  Fibrograph  length: 

a.  fob.  Memphis,  Tenrtessee 
%-lb.  sample. 

b.  By  surface  delivery  wittvn 
continental  United  States, 
)%-S)  sample. 

c.  By  air  freighl  collect  outside 
contH^ental  United  States. 
Vt-t).  sample. 

d.  By  air  parcel  post  delivery 
outside  continerrtal  United 
Stales,  W-lb.  sample. 

Furnishing  International  calibration 

cotton  standards  with  standards 

values    for    microraira    reading 

only: 

a.  f.oi).  Memphis,  Ter«nessee 

1-S>.  sample, 
tx  Surface  delivery  within  conti- 
nental   United    States,    1-«> 
sample, 
c  By  air  freight  collect  outside 
continental  United  States.  1- 
l>.  sample. 
d.  By  air  parcel  post  delivery 
outside    contirtental    Unitud 
States,  1-lb.  sample. 

Furnishing  color  standards,  includ- 
ing a  set  of  standard  tiles  and  a 
master  diagram  for  use  in  cali- 
brating Nickersor>-Humer  Cotton 
Colorimeters,  per  set 

Fumishirtg  replacement  calibration 
tiles  (or  above  sets,  each  tile. 

Furnishing  a  Colorimeter  caNbration 
sample  box  containing  6  cotton 
samples  with  color  values  Rd 
and  +b  plotted  on  a  color  da- 
gram  based  on  tf>e  Nidiersorv 
Hunter  Cotton  Colorimeter,  per 
box. 

Furnishing  new  Colorimeter  read- 
ings on  samples  in  calibration 
boxes  returned  for  check  read- 
ings, per  6-sampie  box 

High  Vokjnte  Instnjment  (HVI) 
measurement  Readirtgs  microrv 
aire,  ler>gth,  length  unformity,  V»- 
inch  gage  strengtfi,  color  and 
trash  content.  Based  on  a  6  CK. 
(170  g)  sample,  per  sample. 

Cokx  of  ginned  cotton  lint  Report- 
ing data  on  ttie  reflectance  and 
yellowness  in  terms  of  Rd  and  b 
values  as  based  on  ttie  NicKer- 
sor>-Huntor  Cotton  Cokximeter 
on  samples  which  measure 
5x6Vi  inches  and  weigh  ap- 
proximately 50  grams,  per 
sample. 

Rber  length  of  ginned  cotton  Nnt  l)y 
Fibrograph  mettiod.  Reporting 
ttie  average  length  and  average 
length  uniformity  as  tiased  on  4 
specimens  from  a  blerxled 
sample,  per  sample. 

Rber  length  of  ginned  cotton  Hnt  t>y 
Fibrograph  mettKxJ.  Reporting 
ttie  average  length  and  average 
length  uniformity  as  based  on  2 
specimens  from  each  untilended 
sample. 


Fee 


124O0 


17.00 
1&00 

17.00 

27.00 


25.00 
27.00 

25.00 

39.00 

105.00 

17.00 
30.00 


15.00 


1.60 


1.10 


6.50 


5.50 


No. 


8.0 


8.1 


ao 


10.0 

10.1 
11.0 


1Z0 


13.0 


13.1 


Kind  Of  lest 


Prosoloy  strength  of  ginned  cotton 
int  ijy  flat  bundto  method  for 
eittier  zero  or  H-inch  gage  as 
specified  by  applicant  Reporting 
the  average  strength  as  ttased 
on  6  specimens  from  a  blended 
sample,  per  sample. 

Pressley  strength  of  ginned  cotton 
lint  l>y  flat  txjrxlle  method  for 
eittier  zero  or  W-inch  gage  as 
specified  t>y  applicam.  Reporting 
the  strength  as  based  on  2 
specimens  for  each  unblended 
sample,  per  sample. 

Stelometer  strength  and  elongation 
of  ginned  cotton  lint  t>y  ttie  fiat 
bundle  method  for  Vfc-inch  gage. 
Reporting  the  average  strength 
and  ekxigation: 
a.  Based  on  6  specimens  from 
each   bierxled   sample,   per 


b.  Based  on  4  specimens  from 
each  blended  sample,  per 
sample. 

c.  Based  on  2  specimens  from 
each  blended  sample,  per 
sample. 

Micronaire  readings  on  ginned  lint 
Reporting  tfie  micronaire  based 
on  2  specimens  per  sample. 

Micrortaire  reading  twsed  on  1 
specimen  per  sample. 

Filer  maturity  and  fineness  of 
ginned  cotton  Hnt  by  the  Causti- 
caire  mettiod.  Reporting  ttie  av- 
erage maturity,  fineness,  and  mi- 
cronaire reading  as  based  on  2 
specimens  from  a  blinded 
sample,  per  sample. 
Minimum  fee —^ 

Flier  fineness  arxl  maturity  of 
ginned  oollon  lint  by  the  llC-Shr- 
ley  Fineness/MaUaity  Tester 
method,  reporting  ttie  average 
micronaire,  maturity  ratio,  percent 
mature  fibers  and  fineness  (liiiear 
deraity)  based  on  2  specimens 
from  a  blended  sainple,  per 
sample. 

Fiber  length  array  of  cotton  sam- 
ples. Reporting  ttie  average  per- 
centage of  fibers  by  weight  In 
each  M-inch  group,  average 
length  and  average  length  varia- 
bility as  tMsed  on  3  specimens 
from  a  blerxled  sample: 

a.  Ginned  cotton  lint  per 
sample. 

b.  Cotton  comber  noils,  per 
sample. 

c.  Ottier  cotton  wastes,  per 
sample. 

Fiber  length  array  of  cotton  sam- 
ples. Reporting  the  average  per- 
centage of  fibers  by  wreight  in 
each  W-inch  group,  average 
length  arxf  average  length  varia- 
bility as  t>ased  on  2  specimens 
from  a  blended  sample: 

a.  Ginned  cotton  lint  per 
sample. 

b.  Cotton  comber  noils,  per 
sample. 


Fee 

P« 
test 


a7s 


5.50 


8.75 

6.50 

5.50 

.65 

3& 
12.00 


60.00 
6.50 


Kem 
No. 


13.2 


14.0 


15.0 


16.0 


17.0 


18.0 


70.00 
106.00 
130.00 


52.00 
74.00 


19.0 


Kind  of  test 


wastes,   per 


c.  Ottier  cotton 
sample. 

Ftier  length  array  of  cotton  sam- 
ples, including  purified  or  at>sort>- 
ent  cotton.  Reporting  ttie  aver- 
age percentage  of  fibers  t>y 
wogtit  in  each  M-inch  group,  av- 
erage lengtti  and  average  length 
variability  as  tMsed  on  3  speci- 
mens  from  a  blended  sample: 

F*ier  Length  and  Length  Ostrtm- 
tion  of  cotton  samples  by  ttie 
Almeler  method.  Reporting  the 
upper  25  percent  length,  mean 
lefigtti,  coeffioent  of  vanation, 
and  short  fiber  percentages  by 
we^gtit  number  of  tu^  m  each 
M-inch  group,  as  based  on  2 
specimens  from  a  tilended 
sample:. 

a.  Report  percentages  of  ftier 
by  weigtit  only 

b.  Fleport  percentages  of  fiber 
t>y  weight  and  number  or  tuft 

c  Rep^  percentages  of  fitier 
t>y  weigtit  number  and  bift. 
Foreign  matter  content  of  cotton 
samples.  Reporting  data  on  the 
rxm-knt  corftent  as  tiased  on  ttie 
Shvley  Analyzer  separation  of  lim 
and  foreign  matter 
a.  For  samples  of  gwied  Int 
or  comber  no4s,   per   100- 
gram  speomen. 
I).  For  samples  of  ginning  and 
procossng     wastes     ottier 
than  comber  no4s,  per  100- 
gram  specimen. 
Nepe  coment  of  gvmed  cotton  Knt 
Reporting    tfie    neps    per    100 
square  inches  as  based  on  ttie 
web    prepared    from    a    3-gram 
specimen    t>y    usvig    accessory 
equipment  with  ttie  mediamcal 
fiber  blender,  per  sample. 
Sugar  content  of  cotton  Reporting 
the   percent   sugar   content  as 
based  on  a  quantitative  analysis 
of  reducing  sut>stance$  (sugars) 
on  cotton  fibers,  per  sample. 

Minimum  fee 

Miniature  carded  cotton  spinrang 
test.  Reporting  data  on  tenacity 
(centmewtons  per  tex)  of  22's 
yam  and  HVI  data  (see  Item  5.0). 
Based  on  ttie  processing  of  50 
grams  of  cotton  m  accordance 
with  special  procedures  per 
sample. 
Two-pound  cotton  carded  yam 
spinning  test  availatiie  to  cotton 
breeders  only.  Reporting  data  on 
yam  skem  strength,  yam  appear- 
ance, yam  neps  and  the  dassili- 
cation  and  ttie  fitier  length  of  ttie 
cotton  as  well  as  comments  on 
any  uTHisual  processing  perform- 
ance as  tiased  on  ttie  prcx»ssing 
of  2  pounds  of  cotton  m  accord- 
ance with  standard  procedures 
into  two  standard  carded  yam 
numtiers  employing  a  standard 
twist  muttipber,  per  sample. 


Fee 


¥ 


101.00 
122.00 


2400 
29.00 
34.00 


7.50 
13.00 

15.00 


5.00 


25.00 
25.00 


80.00 
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20.0 


201 


21.0 


22J0 


23.0 


Cotlofl  cflnted  ywn  tfmWKnQ  tMt. 
R«pomng  data  on  waala  aadract- 
•d.  yam  ak«n  t««ngm,  yam  ap- 
paaranca.  yam  napa,  and  rtaaii 


24.0 


aa   oofnnHjnta 
unuauai 

on  ttia  orooaaang  o(  6  pounda  o< 
ooaon  VI  aooordanoa  with  atand- 
ard  taooraiory  prooaduraa  at  ana 
ot  ttia  Kanoard  raiaa  o(  caiding 
6W.  SS  or  12W  poundfriMr-lKMir 
Mo  KM  o«  tia  standard  cardad 
yam  rx^noar  o(  Sa,  14s,  22s. 
36a,  44*.  or  50s,  amploymg  a 
standard  tvMSt  muMphar  untaaa 
omaniMse  loecitiad,  par  santpia. 
Cotton  cardad  yam  spmmg  laal 
(ooan-and)  tor  thofX  slapla  (31/ 
32nd  incnes  and  stvxter)  col- 
lona.  F)aoon»>g  data  on  waste 
extracted,  yam  sham  strengttv 
yam  loooaranoa.  yam  nape  and 
and  Dbar  length  aa 
aa  oommarMa  summarizing 


based  an  tne  prooesepg  01^6 
pounds  o<  cotton  m 
«Mn  standard  laboratory  prooa- 
dkvae  at  a  cankng  rate  01  l2Vt 
pourxM-oer-ixMjr  no  8's  using  ■ 
siMr  weignt  of  60  grsirts  par 
yard:  a  rotor  speed  o<  45.000 
RPM:  and  operang  roH  speed  o( 
7.200  RPM;  a  twiit  muMpla  01 
4.5;  and  roior  diamalar  o4  46  mil- 


Spinrivtg  potential  laatt.  Oatamiin- 
ing  tne  (meat  yam  wttid)  can  be 
spun  wvtn  no  ends  down  and 
raponng  sp«v|ng  polsnlial  yam 
nunttar.  Thm  teat  raquiraa  an  ad- 
oaonai  4  pomds  oi  conon,  per 


Cotton  combed  yam  spinning  taaL 
Raporvng  data  on  waata  extract- 
ed, yam  sfcen  slieiigUi,  yam  api 
paaranoa.  yam  napa,  and  daaai- 


sunNnanzmg 
oMarvatnna  as 
on  Vie  proceeswg  ol  6  pounds  of 
cotton  in  accoftianca  vMtti  stant^ 
ards  proceduraa  at  one  of  tAe 
standard  rates  of  cardirig  ot  4Vi. 
6S4,  or  9^  pounda-per-tKMT  Into 
two  of'the  standards  combed 
yam  numbers  o(  22s,  36s,  44a. 
SOa,  60s,  80s.  or  100s  employing 
a  standard  twist  multiplier  unleaa 
otherwiee  speofled,  per  sample. 

CoOon  carded  and  combed  yam 
spmnrig  test  Reporting  the  re- 
sults as  based  on  the  prooesaing 
ol  10  pounds  ol  cotton  into  two 
of  tt>e  standard  carde::  and  two 
of  tt«e  stardard  combed  yam 
numbers  emp<oyir«g  the  same 
cardmg  rate  and  the  same  yam 
numbers  lor  both  ttM  carded  and 
the  combed  yams,  per  sample. 

Cotton  carded  aixl  contbed  yam 
spawvng  test  Reporting  the  re- 
sults aa  baaed  on  tt>e  processing 
ot  9  pounds  of  cotton  into  two  of 
the  standard  combed  yam  num- 
t)ers  etnpioying  different  carding 
rates  and/or  yam  numbers  for 
tfw  carded  and  the 
yams,  per  sample. 


110.00 


85.00 


100.00 


145.00 


210.00 


230.00 


Nam 
Na 

KlndoftaM 

Faa 

2S.0 

ProosMlno  end  tMtinQ  d  addMonil 
yvn.  Any  osfttod  or  oointMd  yacn 

wNh    ipinnmg    iMa    Inducing 

•Hhsr  addMonfll  yvn  numtars  of 
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).  Patrick  Boyie. 

Administrator. 
May  30. 1989. 
(FR  Doc.  8S-13173  Filed  5-31-69;  8:45  am] 
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7  CFR  Part  51 
[Docket  Na  FV-SS-207] 

Inspection  and  Certifying  Services 

agency:  A^cultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  establishes  a 
voluntary  user  fee  service  of  document 
review  and  certification  related  to  the 
destruction  of  imported  Chilean  produce 
which  occurred  during  the  period  March 
13. 1988,  through  April  28. 1989.  This 
action  will  facilitate  the  Chilean 
compensation  program  for  the  benefit  of 
United  States  importers  and  others  in 
the  domestic  marketing  and  distribution 
chain. 

EFFECTIVE  DATE:  Effective  on  May  23, 
1989.  The  exjjiration  date  of  this 
regulation  is  September  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Brader.  Director,  Fruit  and 
Vegetable  Division.  AMS.  P.O.  Box 
96456,  Room  2077-South,  Washington, 
DC  20090-6456  or  call  (202)  447-4722. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "nonmajor." 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act.  the 
Administrator  of  AMS  has  determine 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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This  service  is  performed  on  a  voluntary 
basis  upon  the  request  of  applicants. 
This  rule  will  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

On  April  18, 1989,  the  Government  of 
Chile  issued  Decree  Number  58  which 
provides  for  compensation  for  Chilean 
fruit  destroyed  in  March  and  April  1989. 
For  compensation  claims  to  be 
recognized  by  Chilean  authorities. 
Decree  Number  58  requires  the 
submission  of  documents  which 
evidence  destruction  of  such  fruit.  In 
order  to  facilitate  the  Chilean 
compensation  program  for  the  benefit  of 
United  States  importers  and  others  in 
the  domestic  marketing  and  distribution 
chain,  the  Agricultural  Marketing 
Service  (AMS)  will  review  and  certify 
relevant  documents  as  a  user  fee  service 
pursuant  to  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621  et  seq.].  The 
AMS  certification  program  will  be 
limited  to  certifying  that  the  documents 
reviewed  by  the  agency,  which  are  to  be 
submitted  to  the  Chilean  government  as 
evidence  of  destruction  of  dumping, 
constitute  the  kinds  of  documents  that 
would  be  accepted  in  a  USDA 
proceeding.  The  certification  statement 
will  not  attest  to  the  authenticity  or 
reliability  of  the  documents,  or  Oiat 
destruction  by  dumping  actually 
occurred.  In  certifying  documents 
submitted  under  this  rule,  AMS  will 
generally  apply  the  criteria  found  in  7 
CFR  46.22  and  46.23.  which  are 
applicable  in  USDA  proceedings  relating 
to  the  destruction  of  fi«sh  produce, 
insofar  as  those  criteria  are  relevant  to 
the  destruction  of  Chilean  produce. 

This  service  will  be  available  to  all 
applicants  in  accordance  with  these 
regulations.  However,  AMS  expects  that 
it  will  receive  most  requests  for  service 
through  the  American  Produce 
Association,  which  represents  the  major 
U.S.  importers  of  Chilean  produce  and 
which  has  taken  steps  to  make  its 
services  with  regard  to  the  Chilean 
indemnification  program  available  to  all 
financially  interested  parties.  All 
documents  reviewed  by  AMS  will  be 
returned  directly  to  the  applicant  and 
AMS  will  not  arrange  for  any  additional 
processing  of  documents  by  the  Chilean 
authorities. 

Because  of  the  very  short  time  frame 
involved,  AMS  will  review  and  certify 
documents  on  an  overtime  basis  based 
upon  existing  staffing  capabilities.  The 
fee  will  be  $37  per  hour.  This  fee  has 
been  calculated  based  on  existing 
hourly  fees  and  overtime  charges  for 


inspection  services  performed  in 
accordance  with  the  regulations  in 
Part  51. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that,  upon  good  cause,  it 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  This 
determination  is  made  because  of  the 
very  short  time  frame  resulting  from  the 
June  30. 1989.  expiration  date  of  Chilean 
Decree  Number  58.  Accordingly,  all 
documents  must  be  processed  in 
advance  of  that  date.  For  the  same 
reason,  it  is  impractical  for  the  agency  to 
follow  the  procedures  set  forth  in 
Executive  Order  12291. 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits,  vegetables,  and  other 
products;  Inspection,  certification,  and 
Standards. 

PART  51-4AMENDED] 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Part  51  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  Sees.  203,  205,  60  Stat.  1087.  as 
amended.  1090  as  amended;  7  U.S.C.  1622. 
1624.  unless  otherwise  noted. 

2.  The  Subpart — Regulations  is 
amended  by  adding  the  following 
undesignated  center  heading  and 
S§  51.63-51.77  to  read  as  follows: 

Sut>part— Reflulatiofw 

Document  Certificatioii  Service 

51.63  Certification  of  documents. 

51.64  Documents  which  may  be  certiHed. 

51.65  Filing  of  application. 

51.66  When  application  may  be  rejected. 

51.67  When  apphcation  may  be  withdrawn. 

51.68  Authority  to  request  certification 
service. 

51.69  Order  of  certification  service. 

61.70  Financial  interest  of  official 

51.71  CertiHcation  of  documents. 

51.72  Issuance  of  certifications  or  denial 
thereof. 

51.73  Issuance  of  corrected  certifications. 

51.74  Disposition  of  certifications. 

51.75  Resubmission  of  rejected  documents. 

51.76  Fees  charged  for  document 
certification. 

61.77  Payment  of  fees  charged  for  document 
certification. 


Subpart— Regulations 
Document  Certification  Service 

§51.63    Certification  of  documents. 

Certification  of  documents  regarding 
destruction  by  dumping  of  grapes  grown 
in  Chile  during  the  1988-89  season  and 
imported  into  the  United  States  during 
the  period  March  13. 1989  through  April 
26, 1989  will  be  made  in  accordance 
with  SS  51.64  through  51.77. 

S  51.64    Documents  which  may  tw 
certified. 

The  types  of  documents  which  may  be 
certified  are  those  referenced  in  7  CFR 
46.23  and  shall  include: 

(a)  USDA  inspection  certificates; 

(b)  A  state,  coiihty.  or  municipal 
certificate; 

(c)  A  certificate  issued  by  a 
commercial  inspection  agency; 
or 

(d)  An  inspection  certificate  of  a 
disinterested  party  which  shall  include 
such  information  as  required  by  7  CFR 
46.23(c),  insofar  as  such  information  is 
relevant  to  the  destruction  of  produce 
from  Chile. 

S  51.65    Filing  of  appHcation. 

An  application  for  document  review 
and  certification  shall  be  regarded  as 
filed  only  when  received  at  the  office  of 
the  Director.  Fruit  and  Vegetable 
Division.  AMS.  P.O.  Box  96456.  Room 
2077-South,  Washington,  DC  20090- 
6456.  A  record  showi^  the  date  and 
time  of  filing  shall  be  made  and  kept  in 
such  office. 

§51.66    When  application  may  IM  rejected. 

An  application  may  be  rejected  by  the 
Department  for  the  failure  of  the 
applicant: 

(a)  To  observe  the  regulations  of  this 
part. 

(b)  To  furnish  necessary  information, 

(c)  To  pay  for  previous  certification 
services  rendered,  or 

(d)  When  it  appears  that  to  perform 
the  certification  service  would  not  be  to 
the  best  interest  of  the  Government. 

Such  applicant  shall  be  notified 
promptly  of  the  reason  for  such  rejection 
and  may  resubmit  the  application  after 
correction  of  all  deficiencies. 

§  51.67    When  appttcation  may  be 


An  applicant  may  be  withdrawn  by 
the  applicant  at  any  time  before  the 
certification  is  performed:  ProvidecL 
That  the  applicant  shall  pay  any     / 
expenses  which  have  been  incurrea  by 
the  Department  in  connection  with  such 
application. 
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f  81.M   Autfwflty  to  rsQUMi  owltflcalloii 


Proof  of  the  interest  of  an  applicant  in 
the  certification  involved,  or  of  the 
authority  of  any  person  applying  for  the 
certification  service  on  behalf  of  another 
may  be  required,  at  the  discretion  of  the 
reviewing  and  certifying  official. 

V  i^ev    ^we*  Of  oernnvjimii  wnn^v* 
Certification  shall  be  performed, 
insofar  as  practicable,  in  the  order  in 
which  applications  are  received. 

Bi.rw    rwncwi  WHwew  or  uiiniw. 
No  official  shall  review  documents 
concerning  any  product  in  which  the 
official  is  directly  or  indirectly 
finandally  interested. 

I  S1.71    Certification  of  documents. 

Certification  of  documents  shall  be 
issued  in  a  manner  approved  by  this 
Administrator. 


SS1.72 


or  ^erVficviions  o*  c^mm 


(a)  A  separate  certification  of 
documents  shall  be  issued  for  each 
document  reviewed.  The  document 
review  shall  be  conducted  in 
accordance  with  the  applicable 
provisions  of  7  CFR  4&22  and  46.23.  The 
person  signing  and  issuing  the  certificate 
shall  be  one  of  the  following: 

(1)  The  official  who  performed  the 
document  review;  or 

(2)  Any  other  official  of  the 
Department  who  has  been  authorized  by 
the  Administrator  to  act  in  a  supervisory 
capacity  with  respect  to  the  service. 

(b)  Upon  review  of  documents 
submitted  for  certification,  certification 
may  be  denied  if  the  doctunents  fail  to 
meet  the  requirements  for  certification 
contained  in  these  regulations.  The 
applicant  shall  be  promptly  notified  of 
such  a  denial 

9  81.73    Issuance  of  oofrected 


A  corrected  certification  may  be 
issued  if  errors  in  any  pertinent 
information  require  the  issuance  of  a 
corrected  certification.  Whenever  a 
corrected  certification  is  issued  such 
certification  shall  supersede  the 
certification  which  was  issued  in  error 
and  the  superseded  certification  shall 
become  null  and  void  after  the  issuance 
of  the  corrected  certification. 

§81.74    Diaposnion  of  cartiflcatlona. 

The  original  document  certification 
shall  be  affixed  on  each  document 
reviewed  and  shall  be  delivered  or 
mailed  promptly  to  the  applicant  or  to  a 
person  designated  by  the  applicant.  No 
copies  of  such  documents  shall  be 
retained  by  the  agency. 


f  81.78    nasubwiiaaion  of  rsjactad 

Any  document  submitted  for 
certification  which  is  rejected  by  the 
certifying  official  may  be  resubmitted 
after  correction  of  all  deficiencies. 


f81.7« 


Fees  for  document  certification  diall 
be  made  according  to  the  following 
schedule: 

(a)  Document  certification  per 
applicant  request — $37  per  hour 

(b)  Resubmission  of  rejected 
document  certification  per  applicant 
request— S37  per  hour. 

(c)  Costs  including  travel  incurred  by 
the  agency  in  providiag  the  document 
certification  service  may  be  charged  to 
the  applicant.  Any  charges  shall  be 
included  with  the  fee  for  certification  on 
the  bill  furnished  the  applicant 

§  S1./7   PaynMnl  of  fees  otMrQaa  for 

The  fees  and  charges  for  document 
certification  services  shall  be  paid  by 
the  applicant  to  the  Director,  Fruit  and 
Vegetable  Division,  AMS.  P.O.  Box 
96450,  Room  2077-8outh,  Washington, 
DC  20090-64511  with  a  check  made 
payable  to  the  Agricultural  Marketing 
Service.  , 

Dated  May  23. 1089. 
K«uM(k  C  Oaytoo. 

Acting  Adminutrator,  Agricultural  Marketing 
Service. 

[PR  Doc  89-13066  Filed  5-31-89;  8:45  am] 
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7CFRPart113f 
[DA-69-021] 

MUk  In  the  Souttmestem  Maho- 
Eattem  Oregon  Metketing  Area;  Order 
Suspending  Certain  Provlsione 

AOINCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

summary:  This  action  continues  to 
suspend  for  the  months  of  June  through 
November  1989  portions  of  the 
Southwestern  Idaho-Eastern  Oregon 
Federal  milk  order  that  have  been 
suspended  since  December  1988.  The 
suspended  provisions  relate  to  the  limits 
on  the  amount  of  milk  not  needed  for 
fluid  (bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  action  was 
requested  by  a  cooperative  association 
that  represents  a  majority  of  the 
producers  supplying  the  market  to 
prevent  uneconomic  movements  of  milk. 
ipncnvi  OATi:  June  l,  1989. 


kTiON  comtact: 
Conatanoe  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Divisioa 
Order  Formulation  Branch.  Room  2966. 
South  Buikling,  P.O.  Box  96456. 
Washington.  DC  20090-6456,  (202]  447- 
7183. 


rANY  MPONMATION: 

Prior  document  in  this  proceeding: 

Notice  of  Proposed  Suspensicm:  Issued 
April  25. 1969;  published  Apiil  2a  1980 
(54  FR  18296). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
mUk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultxiral  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  mariieting  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  28. 1969  (54  FR  18296)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportimity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  opposing  the 
suspension  were  received. 

After  consideration  of  all  relevant 
material  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  June  through  November  1989 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

In  i  1135.13.  paragraphs  (f)  (3).  (4).  (5), 
and  (6). 

Statement  of  Consideration 

This  action  continues  to  remove  for 
the  months  of  June  through  November 
1986  the  limit  on  the  amount  of  producer 
milk  that  a  cooperative  association  or 
other  handler  may  divert  from  pool 
plants  to  nonpool  plants.  The  provisions. 
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which  have  been  •^■i'ppndfd  since 
December  1988,  provide  that  a 
cooperative  association  may  divert  up  to 
80  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  any  month.  Similarly, 
the  operator  of  a  pool  plant  may  divert 
up  to  80  percent  of  its  receipts  of 
producer  milk  (for  which  the  operator  of 
such  plant  is  the  handler  during  the 
month]  during  any  month. 

Dairymen's  Creamery  Association. 
Inc.  (DCA),  an  association  of  producers 
Jbat^upplies  much  of  the  market's  Quid 
milk  needs  and  bandies  much  of  the 
market's  reserve  milk  supplies, 
requested  the  suspension.  DCA 
indicated  that  operation  of  the  80- 
percent  diversion  limit  would  mean  that 
over  2.000,000  pounds  of  milk  must  be 
unloaded  and  re-loaded  each  month  at 
the  Meridian,  Idaho,  pool  supply  plant  tt 
be  transferred  to  nonpool  manufacturing 
plants.  According  to  die  cooperative 
such  unnecessary  handling  would  be 
undertaken  for  the  sole  purpose  of 
meeting  the  delivery  requirements  of  the 
order.  The  cooperative  stated  that  such 
unnecessary  unloading  and  re-toading 
takes  employees'  time,  increases  the 
exposure  of  milk  to  contamination,  and 
requires  additional  cleaning  of  lines  and 
tanks. 

Western  Dairjrmen  Cooperative,  Inc. 
(WDCI)  filed  coaunents  supporting  the 
requested  suspension.  WDCl  stated  tha* 
the  suspension  would  greatly  reduce 
hauling  costs,  as  well  as  reducing  the 
cost  of  operating  the  supply  plant. 

For  the  year  preceding  April  1989. 
producer  milk  pooled  imder  the 
Southwestern  IdaiMHEastem  Oregon 
milk  <»der  increased  22  percent  over 
I     production  levels  of  the  prevkws  year. 
Although  receipts  of  producer  milk  used 
in  Class  I  have  atso  increased,  they  have 
done  so  at  a  much  sktwer  rate. 
Consequently,  the  percentage  of  milk 
produced  in  the  market  that  is  surplus  to 
the  market's  fluid  milk  needs  has 
increased  significandy  in  the  past  year. 

Given  the  marked  increase  in  the 
volume  of  producer  milk  pooled  under 
the  order,  the  requested  suspension  will 
allow  the  pooling  of  producers  who 
stand  ready  to  supply  the  fluid  milk 
requirements  of  the  marketing  area  to  be 
handled  without  undue  expense.  There 
is  no  indication  that  the  suspension 
would  encourage  association  with  the 
order  of  the  milk  of  producers  who  are 
not  bona  Qdc  suppliers  of  the  bottling 
needs  of  the  market 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 


to  assure  ordeity  aMirketii^  in  tlie 
marketing  area  in  that  without 
extenaive,  uoneoeaaary  and  expenaira 
hauling  and  handiii^  substantial 
quantities  of  milk  from  producers  wlw 
regularly  supply  the  market  would  be 
excluded  from  the  markettvide  pool 
thereby  causing  a  disruptioa  in  the 
orderly  marketing  of  milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extenaive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  oppc»tunity  to  file  written  data, 
views  or  arguments  coaceming  this 
suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjecto  in  7  CFR  Part  1135 

Milk  HMrketing  oixiers.  Milk.  Dairy 
products. 

It  is  therefore  ordered.  That  the 
following  provisions  in  $  1135.13  of  the 
Southwestern  Idaho-Eastern  Oregon 
order  are  hereby  suspended  for  die 
months  of  June  through  November  1989: 

PART  1135-M1LK  m  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1135  continues  to  reed  as  follows: 

Authority:  Sees.  1-lfl,  48  Stat  31.  as 
amended:  7  U.S.C  601-674. 

S  1135.13   (Tanporarltyauapandadlnpart] 

2.  In  S  1135.13,  paragraphs  (f)  (3),  (4), 
(5),  and  (6)  are  suspended. 

Signed  at  Washington,  DC.  on:  May  26, 
1989. 

fo  Aim  R.Siiu(li, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  89-13031  Ried  5-31-89:  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563c  and  571 
[No.  89-1480] 
MN  306e-AA«2 

Investment  Portfolio  Policy  and 
Accounting  Guidelines 

Dated.  May  19. 1989. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTKMC  Final  rule;  final  statement  of 

policy. 


;  The  Federal  Home  Loan  i 
Board  ("Bank  Board, '  "fioofd"  or 
"FlflJBB")  is  amending  its  regulations 
governing  institutions  chartered  by  die 
Board  or  insured  ("insared  institution*' 
or  **faiBured  institutions")  by  tlie  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLiC)  by  amending  its 
rules  and  by  adopting  a  Statement  of 
Policy  that  clarifies  and  re-emphasizes 
that  die  seoorities  activities  of  an  ^ 

insured  institution  must  be  conducted  is 
a  safe  and  sound  manner,  must  be  in 
compliance  with  an  approved  and 
documented  investment  (policy  and 
strategies,  and  must  be  accounted  for  in 
accordance  with  generally  accepted 
accounting  principles  ("GAAP").  Insured 
institutions  must  comply  with  the 
documentation  requirements  on  August 
— N     3a  1969.  As  existing  GAAP  literature 
^vaddresses  the  proper  accounting  for 
securities  activities,  the  Board  will 
continue  to  challenge  accounting  for 
securities  activities  not  properly 
reported  in  accordance  with  GAAP. 

The  final  rule  requires  separate 
accounting  for  and  disclosure  of 
securities  held  for  investment  held  for 
sale,  and  hekj  for  trading,  consistent 
with  the  requirements  of  GAAP.  The 
fiaal  Statement  of  PoUcy  reiterates  the 
need  for  the  safe  and  sound  investment 
of  an  institution's  funds  and  requires  an 
insured  institution's  board  of  directors 
to  review  and  approve  the  institution's 
investment  policy  and  strategies  and  to 
monitor  the  institution's  complianoe 
with  the  approved  investment  policy 
and  strategies.  The  Statement  of  Policy 
reiterates  the  requirement  that  securities 
activity  be  recorded  in  accordance  with 
GAAP:  requires  management  of  an 
institution  to  support  its  classification  of 
and  accounting  for  securities  via 
appropriate  documentation:  requires 
auditors  to  document  their  concurrence 
or  lack  thereof  with  management's 
classification  and  accountuig:  and  offers 
guidanrp  on  the  factors  to  be  considered 
by  maa.'^ement  and  its  auditors  in 
carrying  out  their  respective 
responsibilities. 

EFFECTIVE  DATE:  June  1, 1989.  Pre- 
existing GAAP  requirements  are 
unaffected  by  this  Statement  of  Policy. 
Insured  institutions  must  comply  ¥vith 
the  documentation  requirements  of  an 
investment  policy  and  strategies  and 
board  of  director  reviews  on  August  30, 
1989.  For  further  discussion,  see  section 
n.F.  Effective  Date  of  the  Supplementary 
Information  and  S  571.19(e)  Effective 
Date  of  the  Statement  of  Policy. 

FOR  FURTHER  INFORMATtON  CONTACT 

Joe  A.  Haigett,  Professional  Accounting 
Fellow.  (202)  331-4583,  David  H. 
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Martens,  Chief  Accountant.  (202)  331- 
4579,  Offlce  of  Regulatory  Activities, 
Federal  Home  Lom-fiaiik  System.  801 
Seventeenth  Street  NW..  Washington. 
DC  20006:  Douglas  P.  Foster.  Chief 
Accountant,  (202)  906-7503,  Gary  feffers. 
Staff  Attorney,  (202)  906-6457.  Corporate 
and  Securities  Division,  or  )ulie  L 
Williams,  Deputy  General  Counsel,  (202) 
906-«459,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552. 

•U^fUMINTARV  INfOflMATION:  With  the 
increased  investment  powers  of  savings 
institutions  and  the  proliferation  of 
different  types  of  securities,'  some 
insured  institutions  have  expanded  their 
Investment  activity  to  include  a  variety 
of  securities  and  portfolio  strategies  as 
an  alternative  or  as  an  adjunct  to 
traditional  lending  activities.  The  extent, 
volume,  and  nature  of  the  activity  of 
purchasing,  originating,  and  selling 
securities  has  led  to  questions  regarding 
the  appropriate  and  consistent 
accounting  for  and  financial  statement 
presentation  of  such  securities  in 
accordance  with  GAAP,  and  the 
institutional  safety  and  soundness 
implications  of  such  accounting.  As  a 
result,  the  Board  on  )une  9, 1988, 
proposed  to  amend  its  regulations  and 
to  adopt  a  Statement  of  Policy  regarding 
investment  portfolio  policies  and 
accounting  guidelines  applicable  to 
institutions  that  are  chartered  by  the 
Board  or  the  accounts  of  which  are 
insured  by  the  FSUC.  See  Board  Res. 
No.  88^460,  51  PR  23244  (June  21, 1988). 
The  Board  invited  comments  on  the 
proposed  Statement  of  Policy  and  the 
proposed  rule  at  the  time  they  were 
issued.  (The  comment  period  was 
subsequently  extended  to  September  20, 
1988.)  In  addition,  the  Board  conducted 
a  public  hearing  on  September  22, 1988, 
on  the  proposed  Statement  of  Policy  and 
proposed  rule.  Many  commentators 
responded  with  letters  addressinf^e 
issues  covered  by  the  proposals  and 
suggested  modifications  to  some  of  the 
provisions  of  the  proposed  Statement  of 
Policy  and  proposed  rule. 

The  Board  has  carefully  studied  the 
issues  raised  by  the  commentators  in 
determining  whether  and  in  what 
manner  to  proceed  with  an  investment 
portfolio  policy  and  any  related 
accounting  guidelines.  Accordingly, 
today  the  Board  is  issuing  its  Statement 
of  Pohcy  and  related  regulations  with 
respect  to  investment  portfolio  policy 
and  accounting  guidelines. 


'  "SecttritiM",  ■•  UMd  throughout  Ihi*  preamble. 
refen  fenericaUy  to  invettment  tecuritie*.  high 
vMd  corporate  debt  tecuritie*.  loan*,  mortgage- 
backed  securities,  and  derivative  securities. 


The  Board  notes  that  the 
Administrative  Procedures  Act  (the 
"APA").  5  U.S.C.  553(b)(3)(A),  exempts 
general  policy  statements  and 
interpretative  rules  from  notice  and 
comment  requirements.  Certain  portions 
of  the  final  Statement  of  Policy  differ 
significantly  from  the  proposed 
Statement  of  Policy.  However,  as 
permitted  by  section  553(b)(3)(A)  of  the 
APA.  the  Board  has  not  submitted  the 
revised  portions  for  public  comment 
before  adopting  this  fmal  Statement  of 
Policy. 

This  preamble  will  first  review  the 
comments  received  on  the  proposed 
Statement  of  Policy  and  proposed  rule. 
An  overview  of  the  final  Statement  of 
Policy  and  Hnal  rule  is  then  provided. 

L  Sdmmary  of  Comments 

The  Board  received  188  comment 
letters  on  its  proposal.  Of  these,  144 
letters  were  received  from  insured 
institutions,  19  letters  from  thrift 
industry  trade  and  accounting 
associations,  14  letters  from  broker/ 
dealers,  investment  advisors  and 
mortgage  product  companies,  two  letters 
from  accounting  flrms,  three  letters  from 
law  Hrms  representing  unnamed  clients, 
one  letter  from  an  individual  and  Hve 
letters  from  members  of  Congress  either 
forwarding  letters  from  their  insured 
institution  constituents  (which  letters 
are  included  in  the  summary  as  insured 
institutions)  or  commenting  on  the 
concerns  of  the  Congressional 
representatives.  ^ 

The  letters  responded  to  concerns  in 
seven  general  areas.  These  areas  of 
concern  are:  (1)  The  impact  on  the 
industry  of  the  proposed  rule  and 
proposed  Statement  of  Policy:  (2)  the 
proposed  policy  6nd  strategies 
requirements:  (3)  the  extent  of  the  board 
of  directors'  involvement  in  the 
management  of  institutions:  (4)  various 
issues  regarding  GAAP,  notably  the 
definitions  of  and  relevance  of  certain 
terms  and  concepts  such  as  "intent"  and 
"ability  to  hold";  (5)  the  documentation 
requirements:  (6)  the  impact  of 
accounting  for  mutual  fund  investments: 
and  (7)  the  effective  date.  These 
comments  have  been  carefully 
considered  by  the  Board  in  issuing  this 
final  rule  and  final  Statement  of  Policy. 
The  comments  received  on  each  of  these 
areas  are  specifically  addressed  below. 

A.  Impact  of  Rule  and  Statement  of 
Policy  on  the  Industry 

Eighty  seven  respondents  commented 
on  the  anticipated  overall  impact  the 
proposed  rule  and  proposed  Statement 
of  Policy  would  have  on  the  savings  and 
loan  industry.  Many  commentators 
perceived  the  proposed  rule  and  the 


proposed  Statement  of  Policy  as  an 
overreaction  to  industry  abuses  that 
would  result  in  excessive  and  costly 
regulation.  Commentators  observed  that 
the  Board's  existing  regulations, 
examination  procedures,  and  the 
existing  supervisory  monitoring  system 
can  be  used  to  correct  perceived  abuses. 
They  contended  that  the  powers 
currently  available  to  the  Board  should 
be  exercised  rather  than  imposing 
additional,  burdensome,  and  redundant 
regulations.  In  addition  to  being 
burdensome  and  disruptive, 
commentators  argued  that  the  proposed 
Statement  of  Policy  would  not 
necessarily  promote  the  safety  and 
soundness  of  insured  institutions  or  the 
thrift  industry. 

Sixty  seven  commentators  charged 
that  the  proposed  Statement  of  Policy 
failed  to  take  into  account  the  dynamic 
investing  environment  that  has 
developed  since  deregulation  of  interest 
rates  and  the  resulting  frequent,  and 
sometimes  volatile,  swings  in  interest 
rates.  Commentators  expressed  the 
belief  that  the  proposal  limited 
management's  flexibility  and 
discouraged  or  deterred  the  prudent  use 
of  modem  portfolio  management 
techniques.  Respondents  speculated  that 
insured  institutions  that  actively  manage 
risk  will  be  discouraged  from  doing  so 
for  fear  of  creating  a  sale  or  trading 
portfolio  (with  the  attendant  accounting 
implications)  when  their  intent  was  only 
to  better  position  the  investment 
portfolio  against  interest  rate  risk. 
Commentators  suggested  that,  as  a 
reaction  to  a  Statement  of  Policy'of  this 
nature,  insured  institutions  may  take 
insufficient  interest  rate  risks,  e.g.,  by 
withdrawing  from  the  market  or 
resorting  to  U.S.  government  securities, 
thereby  diminishing  profitability.     , 
Respondents  argued  that  the  Board's 
intent  of  limiting  speculative  excesses 
and  promoting  board  of  director 
involvement  could  have  the  opposite 
effect,  resulting  instead  in  board  of 
director  complacency  and  assumption  of 
insufficient  rate  risk. 

Another  industry-wide  effect 
anticipated  by  commentators  was  the 
increased  dependence  by  insured 
institutions  on  expert  investment 
advisors  for  purposes  of  drafting  the 
investment  policies  and  strategies  and 
advising  on  investment  transactions. 
Respondents  noted  that  thrifts  may  not 
find  these  expert  services  affordable. 
Similarly,  respondents  argued,  small 
thrifts  generally  will  not  have  the 
resources  to  hire  support  personnel  to 
effect  the  myriad  of  requirements  in  the 
proposed  Statement  of  Policy.  Thus, 
respondents  contended  there  would  be  a 
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disproportionate  economic  impact  on 
smaller  insured  institutions.  Certain 
commentators  suggest  that  small  thrifts 
should  have  less  detailed  compliance 
requirements. 

Commentators  speculated  that  the 
adoption  of  the  proposed  Statement  of 
Policy  would  have  a  potentially 
detrimental  impact  on  tfie  earnings  and 
image  of  insured  institutions  and  would 
erode  investor  support  and  confidence 
in  the  insured  institutions.  Respondents 
sugg^ted  that  these  anticipated  market 
perceptions  may  result  in  a  diminished 
capability  of  thrifts  to  raise  capital  in 
the  financial  markets  at  a  time  when 
significant  infusions  of  new  capital  are 
sorely  needed.  Thus,  the  reduced  ability 
to  attract  outside  capital  could  create 
more  risk  to  the  FSIJC.  The  proposed 
Statement  of  Policy  was,  therefore, 
perceived  as  potentially  lowering  the 
value  of  a  thrift  charter  vis-a-vis  a  bank 
charter. 

In  addition,  commentators  noted  that 
the  accounting  implications  of  a 
transaction  are  often  a  primary 
consideration  for  entering  into  a 
transaction.  Therefore,  numerous 
transactions  considered  beneficial  by 
the  respondents  may  not  be 
consummated  because  insured 
institutions  would  be  more  concerned 
about  the  accounting  impact  of  the 
transactions  rather  than  the  economic 
benefits  of  the  tremsactions. 

B.  Implementation  and  Documentation 
of  Investment  Policy  and  Strategies 

Comments  were  received  from  35 
respondents  regarding  the  proposed 
policy  and  investment  strategies 
requirements.  Most  commentators 
agreed  that  thrifts  should  have  a  clear, 
written  statement  of  overall  policy  from 
which  to  make  portfolio  management 
decisions  and  that  the  investment  policy 
should  address  the  overall  mission  of 
the  insured  institution.  Some 
commentators  noted,  however,  that  the 
cost  to  create  a  written  policy  may  be 
excessive  and  wasteful. 

Commentators  argued  that  the 
proposed  Statement  of  Policy  did  not 
reflect  modem  portfolio  theory. 
Concerns  were  expressed  by 
commentators  that  the  proposed 
Statement  of  Policy  envisioned  a  neatly 
written,  specific  plan  for  all  scenarios  of 
business  cycles,  ie.,  rising  and  falling 
interest  rate  environments,  with 
strategies  for  management  to  follow  in 
each  cycle.  Respondents  observed  that 
portfolio  management  does  not  operate 
in  this  fashion;  a  tob  specific  investment 
policy  would  not  provide  sufficient 
latitude  for  necessary  investment 
activities  in  an  ever-changing  financial 
environment.  Rather,  respondents 


believed  the  investment  policy  should 
be  sufficiently  broad  to  peraiit 
management  to  manage  the  portfolio,  to 
react  to  changing  maiket  conditions  on  a 
timely  basis,  to  take  advantage  of 
investment  opportunities,  and  to  adjust 
the  portfolio  to  reflect  exposure  to 
interest  rate  risk  through  restructuring 
and  hedging.  Commentators  expressed 
the  belief  that  the  proposed  Statement  of 
Policy  would  hinder  the  flexibility 
deemed  necessary  to  manage  interest 
rate  risk  in  a  safe  and  sound  manner. 
Thus,  respondents  believed,  following 
the  policy  strictly  couid  be  economically 
detrimental  to  the  investment  activities 
of  insured  institutions. 

In  addition,  respondents  commented 
that  volatile  markets  may  make  the  best 
plan  obsolete  in  a  short  period. 
Commentators  suggested  that  the  focus 
of  the  policy  should  center  on  the 
overall  investment  results  to  be 
achieved:  hence,  strategies  should  not 
be  developed  for  each  type  of 
instrument 

With  regard  to  the  items  listed  in  the 
proposed  Statement  of  I^licy  for 
consideration  in  developing  the 
investment  policy,  critics  charged  that 
the  proposed  list  ignored  credit  risk  and 
rating*  mix,  instrument  mix,  and  risk 
concentrations.  Otiier  respondents 
feared  that  a  Iraard  of  directors  might 
address  only  the  factors  hsted  in  the 
proposed  Statement  of  Policy  and  might 
ignore  other  relevant  investment  and 
market  factors.  An  additional  criticism 
levied  by  critics  was  tiiat  numerous 
factors  that  affect  portfolio  management 
could  not  possibly  be  foreseen  and, 
therefore,  could  not  be  discussed  in  the 
investment  policy.  Thus,  critics  argued, 
there  will  be  a  need  for  numerous 
revisions  to  the  investment  policy  and 
frequent  board  approvals  resulting  in 
loss  of  valuable  management  and  board 
of  director  productivity. 

C.  Board  of  Directors '  Responsibilities 

Seventy  five  respondents  addressed 
the  role  of  the  board  of  directors  and  the 
role  of  management  in  the  establishment 
of  the  investment  policy  and  strategies. 
Commentators  perceived  the  proper  role 
of  tlie  board  of  directors  of  an  insured 
institution  as  setting  only  the  broad 
policies  by  which  the  insured  institution 
should  conduct  its  operations. 
According  to  this  reasoning,  the  board 
of  directors  should  then  appropriately 
delegate  to  management  the 
responsibility  for  operating  the  insured 
institution  on  a  daily  basis.  These 
commentators  indicated  that  it  is  the 
responsibility  of  the  board  of  directors 
to  monitor  the  performance  of  the 
insured  institution  (and  management 
and  any  outside  consultants)  and  to 


ensure  that  appropriate  internal  controls 
and  procedures  are  implemented. 

The  proposed  Statement  of  Pohcy  is 
perceived  by  these  commentators  as 
creating  a  new  level  of  tward  of  director 
invoivem«it,  a  level  that  moves  t>eyond 
tbe  normal  oversight  role  of  the  board  of 
directors  and  into  the  daily  financial 
decisions  of  an  insured  institution.  (This 
perception  was  heightened  by  the 
perceived  excessive  documenta  ion 
requirements  of  the  proposed  St  itement 
of  Policy.)  Respondents  believet  that 
the  existing  system  of  checks  ar  d 
balances  between  the  board  of  directors 
and  management  would  be 
compromised  by  the  increased  oversight 
requirements  of  the  proposed  Statement 
of  Policy  and  that  the  board  of  directors 
would  be  less  able  to  provide  overall 
guidance  when  forced  to  focus  on  the 
daily  investment  activities  of  the 
institution. 

In  keeping  with  their  belief  that  it  is 
management's  responsibiUty  to  operatsj, 
an  institution  in  accordance  with  the 
broad  policies  established  by  the  board 
of  directors,  the  commentators  noted 
that  the  board  of  directors'  involvement 
in  the  daily  operations  of  an  institution 
would  create  an  inflexible  sitiiation 
whereby  the  board  must  act  without 
regard  to  management's  expertise  or 
effectiveness.  Other  respondents 
commented  that  management  may 
hesitate  to  act  on  legitimate  investment 
.strategies  until  the  board  of  directors 
approved  such  activities,  thus  delaying 
or  preventing  a  timely,  responsible 
action  to  fluctuating  market  conditions. 
Commentators  indicated  that  a  board  of 
directors  topically  does  not  have 
sufficient  time  or  expertise  to  develop 
strategies  that  set  out  the  manner  in 
which  the  investment  policy  is  to  be 
carried  out.  TTie  respondents  argued  that 
the  board  of  directors  often  do  not  have 
a  thorough  knowledge  of  the  investment 
function  or  specific  securities.  Thus, 
their  involvement  in  guiding  such 
activities  is  inappropriate.  Respondents 
urged  that  the  final  Statement  of  Policy 
clarify  that  the  board  of  directors  is 
ultimately  responsible  for  compliance 
while  management  has  the 
responsibility  for  (1)  Execution  of 
investment  transactions  in  accordance 
with  the  board  of  directors  policy,  and 
(2)  the  proper  reporting  of  investment 
activities  to  the  board  of  directors. 
Commentators  also  suggested  that  the 
board  of  directors'  responsibility  for 
oversight  of  the  investment  portfolio  be 
delegated  to  an  investment  committee  of 
the  board  of  directors,  similar  to  any 
other  specialized  fimction  of  the  board, 
e.g.,  pension  and  compensation 
'committee,  audit  committee,  etc 
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An  additional  concern  expressed  by 
many  commentators  was  that  the 
proposed  Statement  of  Policy  would 
place  directors  in  a  position  of  liability 
beyond  the  present  standard  of  care 
under  the  business  judgment  rule. 
Commentators  suggested  that  increasing 
the  board's  responsibilities  and  the 
attendant  legal  liability  could  make  it 
more  diHicult  to  obtain  director  and 
officer  liability  insurance  at  reasonable 
costs  and  would  deter  competent 
persons  from  participating  on  the  boards 
of  directors  of  insured  institutions. 
Finally,  several  commentators  cited 
various  existing  regulations  that  set 
forth  board  of  directors'  responsibilities 
regarding  the  oversight  of  an  insured 
institution  and  suggested  that  a 
consistent  approach  be  established  in 
the  fmal  Statement  of  Policy. 

D.  Reporting  in  Accordance  With  GAAP 

Comments  directed  at  various  aspects 
of  GAAP  and  the  Board's  authority  to 
promulgate  GAAP  were  received  firom 
145  respondents.  At  the  outset,  one 
commentator  wished  for  the  Board  to 
make  it  clear  in  the  final  Statement  of 
Policy  that  trading  is  a  permissible 
activity  for  thrifts  so  long  as  the 
accounting  for  the  activity  conforms 
with  GAAP.  Another  commentator 
observed  that  GAAP  presently  limits  the 
use  of  amortized  cost  for  investments  to 
bona  fide  investment  activity.  The 
general  areas  of  comment  are  discussed 
separately  below. 

1.  Authority  to  Promulgate  GAAP 

Twenty  nine  commentators  perceived 
the  Board  as  promulgating  GAAP  in  the 
proposed  Statement  of  Policy  and 
beheved  that  the  Board  is  not 
empowered  to  promulgate  GAAP. 
Respondents  believed  the  Board,  while 
properly  having  input  to  the 
promulgation  of  GAAP,  should  let  the 
accounting  profession  define  what 
constitutes  "held  for  investment",  "held 
for  sale",  and  "held  for  trading".  Once 
GAAP  is  established  by  the  accounting 
profession,  commentators  suggested  the 
Board  could  offer  guidance.  Other 
commentators  stressed  that  the  Board  is 
not  an  appropriate  source  for 
clarification  of  GAAP.  Respondents 
stated  that  any  attempt  by  the  Board 
would  result  in  the  creation  of 
regulatory  accounting  principles 
("RAF'),  could  result  in  disparities  in 
accounting  amongst  flnancial  industries, 
and  may  result  in  noncompliance  with 
the  Competitive  Equality  Banking  Act  of 
1987  ("CEBA"). 

Commentators  noted  that  the 
Financial  Accounting  Standards  Board 
("FASB")  is  currently  working  on  a 
financial  instruments  project  to  address 


many  concerns  regarding  the  accounting 
for  financial  instruments.  Commentators 
also  cited  the  work  of  the  American 
Institute  of  Certified  Public  Accountants' 
("AICPA")  Savings  and  Loan  Committee 
on  a  proposed  Statement  of  Position 
with  respect  to  accounting  for  seciuities 
activities  of  thrifts.  Forty  seven 
commentators  believed  that  the  Board 
should  wait  until  these  accounting 
bodies  established  appropriate 
accounting  standards  and  definitions  of 
concepts  regarding  accounting  for 
securities. 

Six  commentators  further  noted  that 
the  banking  agencies  have  adopted  the 
Federal  FinanciaLlnstitutions 
Examination  Council's  ("FFIEC")  ' 
document  regarding  securities 
transactions,  the  Supervisory  Policy 
Statement  on  the  Selection  of  Securities 
Dealers  and  Unsuitable  Investment 
Practices  (the  "Appendix")  and  urged 
the  Board  to  consider  adopting  that 
document. -Adoption  of  the  FFIEC 
document  commentators  contended, 
would  place  the  Board  in  conformity 
with  banking  agencies  (and  Bank  RAP), 
and  would  be  consistent  with  the  letter 
and  spirit  of  section  402  of  CEBA. 

Three  commentators  noted  that  there 
is  a  misguided  belief  that  thrifts  and 
banks  should  follow  the  same 
accounting  principles.  They  indicated 
that  the  differences  between  these 
institutions  should  lead  to  different 
accounting  practices,  where  appropriate 
such  as  investment  transactions,  to 
reflect  these  differences. 

2.  Intent  and  Ability 

Forty  two  commentators  specifically 
addressed  the  definition  of  the  concepts 
"intent"  and  "ability  to  hold  for  the 
foreseeable  future".  The  comments  on 
these  concepts  were  diverse  with  most 
of  the  remarks  directed  to  the  concept  of 
"intent";  however,  many  remarks 
directed  at  "intent"  appeared  equally 
attributable  to  "abiHty  to  hold".  The 
comments  ranged  from  the  belief  that 
any  attempt  to  define  the  terms  is 
fruitless  as  any  definition  would  be 
arbitrary  or  subjective,  would  be 
unworkable  and  would  create  more 
problems  than  would  be  solved,  to  the 
notion  that  the  concepts  are  essential  to 
the  accounting  for  securities  but  greater 
clarity  of  definition  is  needed.  The  latter 
commentators  suggested  that,  without 
adequate  definitions,  the  proposed 
Statement  of  Policy  would  lend  itself  to 
the  same  abuses  and  inconsistent 
reporting  as  practice  currently  exists. 

Commentators  suggested  guidance 
should  be  developed  to  distinguish 
between  trading  for  the  purpose  of 
short-term  gains  ("gains  trading")  and 
sales  for  prudent  asset/hability 


management.  Additional  guidance  was 
believed  by  some  commentators  to  be 
necessary  to  ensure  consistent 
application  by  boards  of  directors, 
management,  independent  accountants, 
and  Federal  Home  Loan  Bank  System 
supervisory  personnel  and  examiners.  . 

Certain  commentators  believed  that 
intent  is  difficult  to  prove  but  that  the 
Board  should  encourage  proper 
documentation  of  intent  as  current 
GAAP  hinges  on  the  factors  of  intent 
and  ability  to  hold.  One  commentator 
believed  documented  intent  is  a  strong 
indication  of  management's  commitment 
to  follow  GAAP;  undeclared  and 
undocimiented  intent  should  be  a  strong 
indication  of  a  lack  of  commitment  to 
GAAP  by  management.  The  proposed 
Statement  of  Policy  was  perceived  by 
some  commentators  as  greatly 
expanding  the  meaning  and  scope  of  the 
concepts  of  "intent"  and  "ability  to 
hold".  Commentators  believed  that  the 
expanded  concents  give  rise  to  a 
presumption  of  tnading  where  intent  is 
not  documented,  prhe  proposed 
Statement  of  Polity  was  perceived  by 
other  commentators  as  emphasizing 
form  of  documentation  over  the 
economic  substance  of  securities 
transactions.  [See  discussion  under  the 
caption  E.  "Documentation 
Requirements",  infra.)  Respondents 
suggested  economic  substance  should 
be  the  controUing  criteria  for  recording 
transactions. 

The  proposed  Statement  of  Policy  was 
also  perceived  by  commentators  to 
stress  the  consistency  of  securities 
activity  with  stated  investment  policies. 
Commentators  argued  that  the  real 
world  changes  quicker  than  statements 
of  policy  and  strategies  can  be  revised 
and  approved  by  boards  of  directors. 
Insured  institutions,  respondents  argued, 
must  react  to  the  changing  financial 
markets  to  operate  prudently  and 
profitably. 

Respondents  expressed  concerns  that 
the  concepts  reflected  ip  the  proposed 
Statement  of  Policy  were  too  rigid  and 
specific  when  viewed  from  a  "passage 
of  time"  perspective;  the  rationale  for 
owning  a  security  can  change  based 
upon  fluctuating  market  conditions  over 
time.  There  may  have  been  a 
documented,  valid  intent  to  hold  a 
security  when  the  security  was 
purchased  or  originated;  yet,  if  a 
liquidity  need  arises  or  if  a  perception  of 
prepayment  risk  exists,  respondents 
argued  that  the  insured  institution 
should  be  able  to  restructure  its 
portfolio  without  invalidating  its 
previously  stated  intent  and  without 
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jeopardizing  the  classification  *  of  and 
accounting  for  other  similar  securities. 

Many  commentators  were  concerned 
that  the  guidance  offered  on  both  intent 
and  ability  to  hold  was  subjective  and 
had  no  relevance  to  actual  investment 
decisions.  These  commentators  argued 
that  a  determination  of  intent  is  a  matter 
of  perception  and  does  not  require  a 
subsequent,  confirming  event.  Other 
commentators  believed  that  subsequent 
events  should  be  reviewed  to  confirm 
that  the  intent  was  to  invest  in  a 
security  for  investment,  for  sale,  or  for 
trading  purposes.  These  commentators 
argued  that  a  presumption  of  trading 
arising  from  the  lack  of  documentation 
of  intent  is  not  realistic. 

Commentators  argued  that  the 
classification  of  transactions  should  be 
based  on  substantive  facts  and 
circumstances.  They  argued  that  there 
should  not  be  a  presumption  of  trading, 
but.  rather,  that  the  concepts  of  intent 
and  ability  to  hold  should  guide  the 
classification  of  and  accounting  for 
securities.  The  overall  concern  of 
respondents  was  that  if  one  or  more  of 
the  factors  identified  as  a  presumption 
of  trading  are  present,  the  security  will 
be  classified  as  a  trading  asset  by 
examiners  regardless  of  management's 
stated  intent  to  hold  to  maturity.  If  the 
activities  considered  to  be  presumptions 
of  trading  are  to  survive  in  the  final 
Statement  of  Policy,  commentators 
suggested  that  the  Statement  of  Policy 
should  discuss  the  relative  weight  to  be 
applied  to  the  factors  listed  in  the 
proposed  Statement  of  Policy.  Further, 
the  final  Statement  of  Policy  should 
specify  under  what  circumstances  the 
"taint"  of  the  presumption  of  trading 
could  be  removed. 

Other  commentators  stressed  that 
intent  should  be  documented  at  the 
origination  of  the  securities  transaction 
and  the  security  classified  accordingly 
as  held  for  investment,  held  for  sale,  or 
held  for  trading  for  accounting  purposes. 
In  contrast,  certain  conunentators 
believed  that  the  intent  documented  at 
the  acquisition  of  or  origination  of  a 
security  (and  used  to  classify  the 
security  for  accounting  purposes)  may 
become  a  poor  determinate  of 
classification  at  a  later  review  date. 
These  commentators  believed 
appropriate  classification  only  becomes 
apparent  through  time. 


*  "Classirication".  as  u«ed  throughout  this 
preamble,  refers  to  the  balance  sheet  classification 
of  securities  and  does  not  refer  to  classification  of 
assets  under  12  CFR  561.iac,  "Classification  of 
Certain  Assets".  Furthermore,  "classification"  as 
used  throughout  this  statement  of  policy,  does  not 
refer  to  a  classification  of  assets  that  falls  within 
the  art>itration  process  mandated  by  the  CEBA. 


With  respect  to  the  ability-to-hold 
determination,  one  commentator 
believed  that  the  financial  strength  of 
the  insured  institution  should  be 
considered  as  well  as  the  ability  to 
access  alternative  sourees  of  funds 
through  alternative  markets.  The 
commentator  believed  consideration 
should  be  given  to  the  regulatory  capital 
position  of  the  insured  institution  and 
other  regulatory  and  external  market 
limitations.  Further,  the  commentator 
believed  strong  thrifts  should  not  be 
confined  to  specific  definitions.  A 
commentator  suggested  that  a  system  of 
permissible  investment  be  driven  by  the 
regulatory  capital  position  of  the  insured 
institution. 

A  general  observation  offered  by  one 
commentator  was  that  the  proposed 
Statement  of  Policy  would  help  sharpen 
management's  thinking  and  planning 
with  respect  to  management's  intent  and 
ability  to  hold  securities.  Another 
commentator  believed  that  supervisory 
personnel  should  be  able  to  make 
determinations  of  investment,  sale,  or 
trading  classifications  without  specific 
definitions. 

3.  Disparity  Between  Economics  ahd 
Accounting 

In  embracing  GAAP  as  it  exists  in 
current  literature,  commentators 
suggested  that  the  Board  supports 
accounting  conventions  that  may  bf  ar 
no  relationship  to  economic  reality. 
Although  one  commentator  believed 
that  GAAP  has  kept  pace  with  the 
development  of  securities  and  related 
activities,  most  commentators  argued 
that  GAAP  has  not  kept  pace  with  the 
rapid  changes  in  the  securities  market 
or,  stated  differently,  that  newly 
developed  financial  instruments  have 
stretched  the  limitations  of  the  current 
accounting  model,  which  is  based  on 
historical  cost.  A  commentator  believed 
that  the  Board  will  be  continually 
behind  the  industry  in  maintaining  the 
policy  statement  due  to  the  development 
of  new  financial  instruments  and 
financing  techniques. 

4.  Move  Toward  Market  Accounting 

Seventeen  respondents  perceived  the 
proposed  statement  of  policy  as  a  move 
to  mark-to-market  ("market") 
accounting.  Three  respondents 
presented  favorable  remarks  regarding 
the  perceived  adoption  of  market 
accoimting,  regarding  such  accounting 
as  the  best  tool  for  evaluating  the  true 
financial  health  of  a  thrift.  Conversely, 
foiu-teen  respondents  expressed 
concerns  that  market  adjustments  that 
occur  at  specific  points  in  time  can 
result  in  significant  fluctuations  in 
income  between  periods  and  would 


have  a  potentially  deleterious  impact  on 
capital  Respondents  argued  that 
extensive  market  accounting  will 
discourage  positive  risk  management 
efforts  and  only  encourage  short-term 
profit  motives  driven  by  interest  rate 
swings. 

One  commentator  argued  that  the  use 
of  market  accounting  would  encourage 
sound  economic  management  by 
equalizing  the  accounting  for  securities 
gains  and  losses,  if  market  accounfifig  is 
not  applied  selectively.  The 
commentator  believed  that  selective 
application  would  not  lead  to 
accounting  consistency  and,  therefore, 
to  the  objective  of  fair  and  comparable 
reporting.  The  commentator  believed 
that  the  true  thrift  mission  is  to  provide 
a  safe  depository  for  savings  by  creating 
a  credit  risk,  rate  risk  controlled  interest 
margin  for  the  insured  institution. 

Many  commentators  believed  that  it  is 
appropriate  to  sell  at  a  gain  to  take 
advantage  of  market  circumstances. 
Therefore,  these  commentators 
suggested  that  prudent,  timely  sales  by 
an  investor  will  essentially  replicate 
market  accounting.  Conversely, 
respondents  noted  that  the  Board,  in 
adoption  of  GAAP,  is  focusing  only  on 
the  market  value  changes  of  assets  and 
ignoring  the  market  value  changes  of 
Uabilities.  Thus,  these  respondents 
noted  that  the  economic  condition  of 
thrifts  would  be  misrepresented.  The 
respondents  believed  this  inconsistent 
treatment  of  balance  sheet  items  may 
result  in  a  less  accurate  representation 
of  the  financial  condition  of  a  thrift  than 
cost  basis  accounting.  Commentators, 
therefore,  urged  that  the  accounting 
treatment  should  mirror  economic 
reality  whenever  possible. 

5.  Presumption  of  Trading        . 

The  Board  received  numerous 
comments  regarding  the  Board's 
conclusion  that  certain  securities 
activities  are  generally  indicative  of 
trading  activities  and  should  be 
recorded  as  such.  Certain  commentators 
beheved  the  automatic  classification  of 
the  "six  deadly  sins"'  as  trading  is  not 
warranted.  While  certain  transactions 
are  speculative  by  their  nature,  e.g., 
arbitrages,  futures  and  "when  issued** 
securities,  commentators  believed 
specific  reasons  may  exist  in  a 


*  This  term  refers  to  the  six  securities 
transactions  referred  to  in  the  Board's  proposed 
Statement  of  Policy  at  12  CFR  57119(dM4Hi)(D)  (1>— 
(6)  and  Section  I  of  the  Appendix  to  the  document 
prepared  by  the  Federal  Financial  Institutions 
Examination  Council  ("FFIEC")  entitled  Supervisory 
Policy  Statement  on  the  Selection  of  Securities 
Dealers  and  Unsuitable  Investment  Practice* 
("FFIEC  Policy  Statement"). 


BEST  COPY  AVAILABLE 


23462  Federal  Ragtotor  /  Vol  64.  No.  104  /  Thursday.  June  1.  1989  /  Rales  and  Regulatioiw 


particular  market  environment  to  fustify 
entering  into  certain  of  the  transactions 
identified  in  the  proposed  Statement  of 
Policy  as  indicative  of  trading.  These 
respondents  also  noted  that  the  list  of 
transactions  may  not  be  complete. 

E.  Documentation  Requirements 

While  two  respondents  favored  the 
documentation  requirements,  forty  two 
commentators  expressed  concern.  The 
commentators  who  expressed  concern 
believed  that  while  the  Board  may  have 
the  authority  to  require  documentation, 
the  proposed  Statement  of  Policy  creates 
excessive  documentation  requirements. 
Respondents  charged  that  the 
documentation  requirements  will  be 
cumbersome  to  implement  and  will 
— ~^ret)uire  hundreds  of  hours  to  develop, 
implement,  assess,  and  revise 
investment  policies  and  strategies.  On 
an  ongoing  basis,  respondents  argued 
that  a  requirement  to  document  the 
rationale  for  investment  decisions  and 
to  document  the  transactions  entered 
into  is  also  burdensome.  As  a  result  of 
the  documentation  requirements, 
commentators  contended  Toanagement 
will  spend  less  time  monitoring  Randal 
markets  and  prudently  managing  their 
portfolio  and  will  spend  more  time 
documenting  strategies  and 
transactions,  thereby  diverting  energy 
from  productive  endeavors.  Further, 
conunentators  argued,  management  will 
have  to  expand  the  reports  to  the  board 
of  directors  regarding  investment 
activity  and  deviations  from  investment 
policies  and  strategies. 

A  commentator  believed  that  much  of 
the  documedXation  required  is  not 
necessary  fpr  purposes  of  supporting  a 
sound  investment  poUcy.  Some 
respondents  believed  that  only 
strategies  should  be  documented,  with 
documentation  of  individual 
transactions  limited  to  identification,  at 
the  time  of  the  transaction,  to  the 
applicable  strategy.  The  documentation 
requirement  was  considered  by 
commentators  to  be  especially  onerous 
in  a  volatile  market  when  a  large 
volume  of  transactions  would  be 
performed.  Such  a  volume  of 
transactions  may  appear  to  deviate  from 
the  thrift's  stated  investment  pohcy  or 
strategies.  Concern  also  was  expressed 
-     by  critics  that  the  documentation 
requirements  would  be 
disproportionately  burdensome  on  small 
insured  institutions  and  would  tax  the 
lesser  financial  and  personnel  resources 
available  to  smaller  thrifts.  Thus, 
commentators  urged  that  a  cost/benefit 
analysis  be  made  to  determine  if  the 
documentation  requirement  (in  its 
proposed  form)  is  warranted  and  in  the 
best  interests  of  thrifts  or  the  FSUC. 


Four  commentators  noted  that 
deviations,  cmd  the  reasons  therefor, 
from  an  investment  policy  should  be 
documented  in  writing  by  management 
and  that  the  proposed  Statement  of 
Policy  should  permit  such 
documentation  by  exception.  One 
commentator  urged  that  the 
documentation  by  exception  procedure 
included  in  the  proposed  rule  should  be 
clarified  and  sti«ngthened  in  the  final 
Statement  of  Policy.  Another 
commentator  believed  more  guidance  is 
needed  to  state  how  frequently  an 
insured  institution  may  change  its 
overall  investment  policy  before  the 
insured  institution  is  presumed  to  be 
trading. 

Concern  was  expressed  by 
commentators  that  such  documentation 
would  result  in  extended  examinations 
by  independent  accountants  and  by 
Bank  System  examiners,  causing 
additional  costs  to  insured  institutions. 
Further,  commentators  argued,  the 
documentation  would  provide  a  trail  for 
auditors  and  examiners  to  question 
management  decisions.  The 
conunentators  suggested  that,  without 
careful  training  of  auditors  and 
examiners,  the  documentation  may  be 
misinterpreted  and  improperly  result  in 
misclassification  of  activities  as  sale  or 
trading  and  that  in  the  case  of  abusive 
or  incompetent  management,  the 
documentation  will  likely  be  untruthful 
or  wrong  and,  therefore,  a  useless 
exercise. 

Finally,  some  commentators 
expressed  concern  that,  in  the  event  of 
spurious  lawsuits,  plaintiffs  wiU  have 
access  to  detailed  records  and  the 
documentation  will  serve  as  a  trail  of 
management  intent  and  actions  from 
which  claims  for  trading  losses  may  be 
made.  Such  claims  may  have  nothing  to 
do  with  the  sound  management  of 
insured  institutions.  Thus,  it  was 
contended  by  these  respondents  that  the 
documentation  will  only  provide 
plaintiffs  with  data  that  could  be 
misinterpreted  and  used  wrongfully 
against  management. 

F.  Mutual  Funds 

In  response  to  the  Board's  proposed 
rule  and  Statement  of  Policy,  numerous 
comments  were  received  regarding  the 
appropriate  accounting  for  investments 
in  mutual  funds.  Thirty  commentators 
noted  that  under  the  Uniform 
Accounting  Standards  Regulation 
adopted  by  the  Board  on  December  21, 
1987.  amortized  cost  accounting  for 
mutual  funds  qualifying  as  liquid  assets 
may  be  used  until  December  31. 1993. 
The  commentators  believed  the  use  of 
the  lower  of  cost  or  market  accounting 
for  mutual  funds  threatens  the  utility  of 


mutual  funds  as  a  viable  alternative  to 
directly  investing  in  complex  financial 
markets.  Mutual  funds  are  attractive  to 
certain  insured  institutions  due  to  their 
Uquidity,  the  professional  advice  and 
professional  management  of  the  funds, 
and  the  perceived  safety  of  the  funds. 
Thus,  mutual  funds  are  considered  by 
these  respondents  to  be  a  cost-effective 
manner  of  managing  thrift  assets. 
Conunentators  stated  that  to  require 
lower  of  cost  or  mariiet  accounting  for 
these  investments  would  remove  those 
benefits  from  thrifts.  One  commentator 
argued  that  amortized  cost  should  be 
used  on  the  basis  that  thrifts  are 
accomplishing  through  mutual  funds 
what  they  could  otherwise  achieve 
directly  in  the  financial  markets;  thus, 
the  Emerging  Issues  Task  Force 
Consensus  No.  66-40  should  be  set 
aside.  The  commentators  requested  the 
delay  of  lower  of  cost  or  market 
accounting  for  all  mutual  fimds  until 
December  31, 1993. 

G.  Effective  Date 

Thirty  nine  commentators  urged  that 
the  final  Statement  of  Policy  should  be 
adopted  prospectively,  not  retroactively. 
A  variety  of  options  were  presented  by 
respondents  as  to  the  implementation  of 
the  Statement  of  Policy.  Suggested 
specific  dates  suggested  by  respondents 
included  no  later  than  January  1, 1989, 
July  1, 1989,  and  January  1. 1990. 
Suggested  time  periods  ranged  from  six 
months  to  two  years  after  adoption  of 
the  final  Statement  of  PoHcy.  six  months 
or  the  next  fiscal  year,  fiscal  years 
beginning  ninety  (90)  days  after 
adoption  of  the  final  Statement  of 
Policy,  and  the  first  fiscal  year  beginning 
six  months  after  adoption  of  the 
Statement  of  Policy. 

Other  commentators  suggested  that 
the  Statement  of  Policy  be  applied 
prospectively  to  transactions  entered 
into  after  the  effective  date  of  the 
Statement  of  Policy  and  that  the  current 
portfolio  be  grandfathered  as  to  its        ^ 
classification  and  accounting.  Some 
commentators  suggested,  in  a  less 
specific  manner,  that  insured 
institutions  be  permitted  a  phase-in 
period  or  transition  period  for 
compliance  with  the  Statement  of  Policy. 
The  purpose  of  a  phase-in  period  or 
transition  rules  would  be  to  permit 
boards  of  directors  and  management 
adequate  time  to  put  the  necessary 
systems  and  documentation  in  place  to 
achieve  compliance  with  the  Statement 
of  Policy.  One  respondent  suggested  a 
phase-in  period  of  two  years. 

Two  commentators  suggested  that, 
since  the  issue  is  being  addressed  by  the 
AlCPA  Savings  and  Loan  Committee, 
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the  Board  should  coordinate 
implementation  of  its  Statement  of 
Policy  with  the  AICPA.  This  would 
ensure  the  uniformity  with  the 
accounting  profession  mandated  by 
CEBA. 

II.  Summary  of  the  Statement  of  Policy 

The  extensive  conunents  received, 
described  above,  have  provided  useful 
insights  and  guidance  to  the  Board  in 
considering  the  issues  presented  by  the 
proposed  Statement  of  Policy  and  in 
developing  a  final  version  of  the 
Statement  of  Policy  that  reflects  an 
appropriate  approach  to  both  the 
accounting  and  the  safety  and 
soundness  concerns  addressed  in  the 
Statement  of  Policy.  The  Board's  initial 
goal  in  proposing  the  Statement  of 
Policy,  and  its  intention  in  now 
finalizing  the  proposal,  is  to  insure  that 
insured  institutions  account  for 
securities  transactions  in  accordance 
with  GAAP  and  that  management  of  an 
institution  have  in  place  appropriate 
policies,  procedures,  and  documentation 
to  direct  and  reflect  the  institution's 
securities  transactions,  consistent  with 
safe  and  sound  operations  of  the 
institution  and  prudent  business 
practices,  and  to  support  adequately  the 
accounting  treatment  of  a  transaction 
that  Uie  institution  seeks.  The  following 
sections  discuss  the  Board's  final 
Statement  of  Policy  in  detail,  and  in  so 
doing,  address  the  issues  and  concerns 
raised  by  the  conunentators. 

A.  Implementation  and  Documentation 
of  Investment  Policy  and  Strategies 

In  its  Statement  of  Policy,  the  Board 
envisions  that  an  insured  institution, 
with  the  assistance  of  managemer-t  and 
qualified  consultants,  if  needed,  will 
adopt  a  written  investment  policy  to  set 
forth  the  broad  direction  that  the 
institution's  board  of  directors  believes 
to  be  an  appropriate  investment  course 
for  the  institution,  given  the  present 
financial  position  of  the  institution  and 
the  current  and  reasonably  anticipated 
economic  environment  This  investment 
policy  would  consider,  among  other 
things,  the  institution's  business  plan,  its 
plans  for  growth,  and  the  current 
economic  environment  in  which  the 
institution  operates  including  a  range  of 
reasonably  foreseeable  economic 
environments.*  types  of  securities,  and 


safety  and  soundness  considerations 
pertaining  to  the  institution.  "The  Board 
envisions  that  significant  changes  in  the 
investment  policy  of  the  institution  that 
may  be  dictated  by  changing  market 
conditions  or  a  change  in  perception  by 
the  institution's  board  of  directors 
regarding  the  institution's  investinent 
goals  would  be  documented  and  would 
be  unusual. 

The  Board's  Statement  of  Policy 
requires  the  institution  to  develop 
investment  strategies  that  set  out  in 
reasonable  detail,  the  maimer  in  which 
the  investment  policy  is  to  be 
implemented.  The  investment  strategies 
are  to  address,  inter  alia,  considerations 
such  as  the  type,  nature,  dollar  amount 
and  maturity  of  each  group  of 
instnunents  to  be  invested  in  and  the 
acceptable  range  of  interest  rate  risk  for 
each  type  of  security.  The  Board 
believes  that  documented  investment 
strategies  should  be  in  sufficient  detail 
to  permit  management  and  its 
consultants,  if  any.  to  determine  the 
direction  of  periodic  (daily,  weekly, 
monthly,  etc.)  investment  activitj' 
envisioned  by  the  board  of  directors. 
Management's  investment  strategies 
should  be  long-term  in  nature  and. 
therefore,  should  only  be  modified  in 
unusual  circumstances. 

Management's  strategies  should 
include  planned  management  responses 
to  rising  and  falling  interest  rate 
environments  and  to  other  external 
factors  that  past  history  and  current 
events  support  as  being  reasonable.  The 
strategies  should  address  the  range  of 
external  factors  for  which  the  strategies 
would  continue  to  be  valid  and  should 
also  justify  the  boundary  or  boundaries 
beyond  which  the  probabilities  of 
specific  events  occurring  are  remote 
based  on  past  history  and  current 
events.  The  range  with  respect  to 
interest  rates,  for  example,  would  thus 
have  an  upper  limit  and  a  lower  limit 
For  events  within  the  reasonably 
foreseeable  range,  investment  strategies 
for  securities  that  are  accounted  for  as 
held  for  investment  should  proscribe 
sales  of  investment  securities. 


•  The  "range  of  reasonably  foreseeable  economic 
environments"  would  consider,  inter  al/0.  the 
magnitude  of  fluctuations  of  interest  r^s  in  recent 
years,  significant  economic  events  and  conditions 
on  the  local,  regional,  and  national  level  that  may 
affect  the  decision  of  the  institution  to  engage  in 
securities  transactions,  and  the  experience  of  the 
management  of  the  institution  in  dealing  with 
significant  economic  events  of  the  past  and  the 


ability  to  apply  that  experience  to  future  events. 
Given  the  need  to  demonstrate  a  positive  intent  to 
hold  to  maturity  to  justify  the  use  of  amortized  cost 
accounting  for  securities,  the  range  should  include 
external  market  events  that  history  and  current 
events  support  as  having  a  better  than  remote 
chance  of  occurrence.  The  range  utilized  by  the 
institution  need  not  include  remotely  possible 
interest  rates  or  economic  conditions  and  events, 
but  should  address  the  widest  range  within  which 
the  institution  would  expect  to  conduct  its 
operations  over  the  lives  of  the  assets  held.  When 
conditions  move  to  the  extremes  of  potentially 
possible  conditions,  an  institution  generally  should 
re-evaluate  its  financial  position  and  evaluate  the 
need  to  re-position  itself  (assets  and  liabilities)  for 
the  signiHcant  changes  encountered. 


Accordingly,  sales  of  investment 
securities  within  the  range  should  be 
extremely  rare'  and  the  reasons  for  the 
sales  must  be  documented  adequately 
and  on  a  timely  basis.  If  management 
believes  that  an  event  has  occurred  that 
is  outside  the  limits  of  the  reasonably 
foreseeable  range  and  is  thereby 
motivated  to  seU  such  securities, 
management  must  document  its  belief 
that  such  a  remotely  possible  event  ^  is 
occurred  in  order  to  justify  the 
continued  use  of  amortized  cost 
accounting. 

In  considering  the  structure  ouUined 
above,  the  Board  focused  on  the 
recurrent,  regulatory  themes  of  safety 
and  soundness,  a  director's  duty  of  care, 
and  the  need  for  institutions  to  have 
sound  internal  controls.  The  Board 
believes  that  the  establishment 
dociunentation.  and  periodic  review  of 
an  institution's  overall  investment  policy 
and  specific  strategies  in  consideration 
of  a  reasonable  range  of  economic  and 
changing  interest  rate  environments  is 
critical  to  setting  management's 
operational  orientation  and  in  ensuring 
such  operations  are  carried  out  in  a  safe 
and  sound  manner.  The  establishment  of 
strategies  in  changing  interest  rate 
environments  is  consistent  with  modem 
portfolio  theory,  and  the  Board  does  not 
believe  that  management's  investment 
flexibility  is  limited  by  requiring  the 
establishment  documentation,  and 
periodic  review  of  investment  policies 
and  strategies.  Rather,  the  Board 
believes  that  such  requirements  merely 
reflect  safe  and  sound  business 
practices  by  an  institution  in  evaluating 
its  current  investment  and  potential 
investment  opportunities.  The  Board 
acknowledges  that  some  strategies  will, 
in  the  course  of  normal  operations,  be 
reviewed  subsequent  to  their  enactment 
and  may  require  adjustment.  This  is 
considered  appropriate  as  a  responsible 
self-evaluation  of  management  plans  in 
a  changing  economic  environment 

In  proposing  items  to  be  considered  in 
developing  and  documenting  such 
policies  and  strategies,  the  Board 
intends  for  its  list  of  factors  to  be  a 
component  of,  but  not  the  definitive     . 
source  for,  all  factors  to  be  considered. 
Thus,  as  stated  in  the  proposed 
Statement  of  Policy,  the  Board  envisions 
that  this  list  be  used  as  a  starting  point 
with  additional  factors  considered  as 
appropriate. 


0. 


"■  Within  the  range  of  reasonably  foreseen  events, 
the  Board  would  consider  the  number  of 
occurrences  of  sales  of  securities  held  for 
investment  to  be  essentially  non-existent  and  the 
dollar  amount  of  such  sales,  if  any.  would  t>e 
negligible. 
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In  light  of  these  considerations,  and 
with  this  explanation  of  their  intended 
scope,  the  Board  has  determined  to 
adopt  the  investment  policy  and 
strategies  requirements  substantially  as 
proposed  in  the  Statement  of  Policy. 

B.  Board  of  Directors '  Responsibilitiea 

The  Statement  of  Policy  requires  the 
board  of  directors  of  an  insured 
institution  to  review  and  approve  the 
investment  pohcy.  In  addition,  the 
Statement  of  Pohcy  requires  the  board 
of  directors,  or  an  investment  committee 
thereof,  periodically  to  review  the 
institution's  investment  strategies  and 
activities  for  consistency  with  the 
approved  investment  policy  and 
strategies.  Such  review  should 
encompass  any  significant  deviations 
from  the  institution's  investment  policy 
and  strategies,  the  reasons  for  the 
deviations  and  the  basis  for  the 
alternative  investment  activities, 
including,  among  other  considerations, 
the  amount,  nature,  type,  maturity, 
interest  rate  risk,  etc.,  of  alternative 
investments  as  contrasted  with  the 
originally  planned  investment  activities. 
This  review  should  be  documented  in 
the  minutes  of  any  meetings  of  the  board 
of  directors  or  an  investment  committee 
during  which  the  review  is  conducted. 
Such  review  is  not  intended  to  impose 
an  exceptional  new  burden  on  an 
institution's  board  of  directors  but. 
rather,  to  fulfill  the  board  of  directors' 
existing,  basic  fiduciary  duty  to 
supervise  adequately  the  actions  of 
management  regarding  investment 
activities  and  to  safeguard  and  account 
properly  for  the  assets  of  the  insured 
institution. 

For  example,  R-Memorandum  62, 
"Director  Responsibilities:  FHLBB 
Guidelines:  Procedures  for  Obtaining 
Information  to  Support  Directors' 
Decisions"  (R-«2).  dated  April  19. 1988. 
states: 

The  duty  of  care  includes  the  responsibihty 
of  the  directors  to  select  and  retain 
competent  management;  to  oversee  the 
activities  of  the  institution  by  attending 
directors'  meetings;  to  require  that  adequate 
and  reliable  information  is  provided  upon 
which  they  can  make  decisions;  to  carefully 
review  the  documentation  which  is  provided; 
to  make  the  necessary  policy  decisions  upon 
which  management  is  to  operate  the 
institution:  to  monitor  the  activities  that  are 
delegated  to  the  officers  of  the  institution  to 
Insure  that  the  board  of  directors'  policies  are 
being  carried  out;  and  to  establish  controls  to 
assure  themselves  that  the  institution  is  l>eing 
operated  in  a  safe  and  sound  manner  and  in 
compliance  with  law  and  regulations. 
"Directors  who  willingly  allow  others  to 
make  major  decisions  affecting  the  future  of 
the  corporation  wholly  without  supervision  or 
oversight  may  not  defend  on  their  lack  of 


knowledge,  for  that  ignorance  itself  is  a 
breach  of  fiduciary  duty."  Joy  v.  North,  602 
P.2d.  880.  896  (2nd  Cir.  1962). 

The  Bank  Board  believes  that  an 
institution's  directors  must  have  a 
reasonable  level  of  understanding  of  the 
investment  policies  and  strategies 
adopted  and  approved,  including  the 
uses,  risks,  and  rewards  of  various 
securities  and  securities  strategies.  This 
does  not  mean  that  directors  must 
become  experts  in  these  areas,  but  the 
Board  does  not  support  the  complete 
reliance  by  a  board  of  directors  upon 
management  or  outside  consultants,  if 
any.  and  believes  such  complete 
reliance  relinquishes  a  board  of 
directors'  responsibilities  to  oversee  the 
safe  and  sound  operations  of  their 
institution.  Accordingly,  the  Board  has 
determined  to  retain  its  requirement  that 
the  board  of  directors  review  and 
approve  the  securities  activities*  as 
consistent  with  the  investment  policy 
and  strategies  of  the  institution  and  as 
properly  recorded  in  accordance  with 
'\  GAAP.  The  Board  realizes  that  not  all 
idirectors  may  be  best  qualified  to 
perform  such  a  review.  As  a  result,  the 
Board's  Statement  of  Policy  permits  an 
investment  committee  of  the  board  of 
directors  to  perform  the  appropriate 
reviews. 

Further,  as  cited  in  R-Memorandum 
70.  "Use  of  Investment  Consultants." 
dated  March  16. 1988.  to  the  extent  an 
independent  consultant  is  utilized  by  the 
insured  institution  to  accompUsh  these 
requirements,  management  has  the 
responsibility  to  oversee  the  activities  of 
Ae  consultant  to  ensure  that  the 
consultant's  actions  are  consistent  with 
the  investment  policy  and  strategies  of 
the  insured  institution  and 
management's  actions.  The  ultimate 
responsibility  for  the  oversight  of 
investment  consultants  lies  with  the 
institution's  board  of  directors. 

C.  Reporting  in  Accordance  with  GAAP 

1.  General 

Management  has  the  basic 
responsibility  to  assure  that  an 
institution  properly  classifies  and 
accounts  for  the  securities  transactions 
entered  into  and  held  at  any  financial 
reporting  date.  The  Statement  of  Policy 
and  regulations  that  the  Board  has 
determined  to  adopt  are  intended  to 
provide  guidance  regarding  the  proper 
classification  of  and  accounting  for 
securities  held  for  investment,  for  sale, 
and  for  trading.  The  Board  believes  that 
the  Statement  of  Policy  and  the 
amendment  to  the  regulations  constitute 


*  Sacuritiet  •ctivitie*  may  l>«  approved  baaed  on 
•  aummary  Kport  of  Uanaactiona. 


"specific  principles  or  procedures  on 
particular  accounting  or  reporting 
matters  as  the  Corporation  may  require 
by  regulation  or  otherwise".  See  12  CFR 
563.23-3(a)  (1987).  The  final  Statement  of 
Policy  thus  sets  an  enforceable  standard 
for  the  classification  of  and  accounting 
for  securities  held  for  investment,  held 
for  sale,  or  held  for  trading  by  insured 
institutions. 

2.  Authority  to  Promulgate  GAAP 

Through  the  adoption  of  the  final 
Statement  of  Policy,  the  Board  does  not 
intend  to  preempt  the  accounting 
standards  setting  bodies  of  their 
function  in  the  setting  of  appropriate 
accounting  standards  for  certain 
investment  securities.  As  stated  in  the 
proposed  Sta  temem^Folicy,  the  Board 
believed  the  encapsulation  of  GAAP 
was  merely  a  summary  of  current 
authoritadve  accounting  literature. 

As  a  part  of  the  comment  process  on 
the  proposed  Statement  of  Policy,  the 
staff  of  the  Financial  Accounting 
Standards  Board  sent  a  letter  to  the 
Board  dated  September  20, 1988.  In 
return,  the  Board  posed  certain 
questions  to  the  FASB  staff,  to  which  the 
FASB  staff  responded  in  a  letter  dated 
December  21, 1988.  [See  54  FR  11736 
(March  22. 1989)  for  copies  of  these 
letters.)  The  letters  explained  the  FASB 
staffs  position  and  upheld  the  clear 
delineation  of  accounting  among 
securities  held  tor  investment  (until 
maturity),  held  for  sale,  and  held  for 
trading.  Further,  the  Chief  Accountant  of 
the  SEC  set  forth  the  SEC  staffs  position 
regarding  the  appropriate  accounting  for 
certain  securities  in  an  April  14. 1989 
letter  to  the  Chairman  of  the  Accounting 
Standards  Executive  Committee  of  the 
AICPA.  The  Board  believes  its 
Statement  of  Policy  is  consistent  with 
the  views  expressed  by  the  FASB  staff 
and  the  SEC  staff  in  their  respective 
correspondence.  Accordingly,  the  Board 
does  not  believe  it  is  preempting  the 
accounting  standards  setting  bodies 
when  setting  forth  its  requirement  that 
institutions  comply  with  the  delineations 
within  current  GAAP  literature  and  the 
requirement  that  institutions  document 
investment  policy  and  strategies. 

The  Board  realizes  that  GAAP. 
specifically,  accounting  for  securities,  as 
currently  defined  and  interpreted  by  the 
FASB  staff,  may  change  through  the  due 
process  of  the  accounting  standards 
setting  bodies.  When  these  bodies 
promulgate  new  generally  accepted 
accounting  principles,  the  Board, 
consistent  with  its  requirements,  will 
adopt  the  new  principles.  Until  such 
time,  the  Board  will  continue  to  apply 


and  uphold  current  authoritadve 
literature. 

3.  Intent  and  Ability 

In  summarizing  the  current  accounting 
treatment  bora  the  relevant  accounting 
literature  in  the  preamble  to  the 
proposed  Statement  of  Policy,  the  Board 
focused  on  the  two  significant  factors 
used  in  determining  the  appropriate 
classification  of  and  accounting  for 
securities  held  for  investment,  for  sale, 
and  for  trading,  i.e..  the  intent  and 
ability  to  hold  the  securities  consistent 
with  the  institution's  strategies.  As 
staled  in  the  preamble  to  ti^  proposed 
Statement  of  Policy,  the  AICPA  Audit 
and  Accounting  Guide  for  Savings  and 
Loan  Associations  ("S&L  Audit  Guide") 
refers  to  these  factors  in  the  context  of 
determining  whether  an  es&nated 
allowance  for  loss  in  vaIue\of  securities 
held  must  be  recorded,  /e^ whether 
there  is  impairment  of  a  security  that 
requires  recognition.^  The  AICPA 
Industry  Audit  Guide.  Audits  of  Banks 
("Bank  Audit  Guide")  refers  to  these 
factors  in  the  same  context  '  and  in  the 
context  of  the  proper  classification  of 
and  accounting  for  securities.'  In  neither 
the  S&L  Audit  Guide  nor  the  Bank  Audit 
Guide  are  the  terms  "intent"  and 
"ability  to  hold"  substantially  discussed. 

The  Board's  Statement  of  Policy 
provides  guidance  on  the  application  of 
these  terms  in  determining  the 
appropriate  classification  of  and 
accounting  for  securities  held  by  an 
insured  institution  for  investment  for 
sale  and  for  trading.  In  setting  forth  the 
guidance  regarding  the  concepts  of 
intent  and  ability  to  hold,  the  Board 
originally  focused  on  an  accounting 
concept  of  foreseeable  future.  Statement 
of  Financial  Accounting  Standards  No. 
65  "Accounting  for  Certain  Mortgage 
Banking  Activities"  ("SFAS  No.  65") 
requires  that  a  mortgage  loan  or 
mortgage-backed  security  shall  not  be 
classified  as  a  long-term  investment 
unless  the  institution  "*  *  *  has  both 
the  ability  and  intent  to  hold  the  loan  or 
security  for  the  foreseeable  future  or 
until  maturity."  •"  In  drafting  the 
proposed  Statement  of  Policy,  the  Board 
believed  that  the  terms  "for  the 
foreseeable  future"  and  "until  maturity" 
as  used  in  SFAS  No.  65  were  mutually 
exclusive  terms.  After  discussion  with 
members  of  the  FASB  staff  and  the  staff 


of  the  Securities  and  Exchange 
Commission  ("SEC"),  the  Board 
acknowledges  the  FASB  staff's 
interpretation  that  the  terms  are  not 
mutually  exclusive,  but,  in  fact,  are  to  be 
applied  consistently. '  •  Therefore, 
institution  must  have  the  positive  intent 
and  ability  to  hold  secimties  to  maturity, 
not  just  a  current  lack  of  intent  to  sell,  in 
order  to  account  for  the  securities  at 
amortized  cost 

In  light  of  the  guidance  provided  by 
the  FASB  staff  in  its  letters  to  the  Board, 
the  Board  believes  that  guidance  on  the 
concepts  of  intent  and  ability  to  hold  to 
maturity  is  appropriate  based  on  the 
significant  changes  that  have  occurred 
in  the  financial  markets  in  the  1980's. 
The  Board  believes  that  the  guidance 
provided,  while  certainly  not  all 
inclusive,  will  provide  management  and 
its  auditors  with  assistance  in  carrying 
out  their  respective  responsibilities  to 
ensure  that  securities  activities  are 
classified  and  accounted  for 
appropriately. 

The  use  of  amortized  cost  accounting 
for  securities  is  appropriate  only  when 
institutions  meet  the  criteria  expressed 
in  authoritative  accounting  literature. 
Specifically,  the  use  of  amortized  cost  is 
based  upon  certain  assumptions,  i.e., 
principally,  that  the  entire  principal 
amount  is  assured  of  being  recovered. 
Where  the  established  accounting 
criteria  are  not  met  using  amortized 
cost  is  inappropriate. 

In  evaluating  the  intent  of  an 
institution  vtrith  respect  to  its  security 
practices,  a  positive  intent  to  hold  to 
maturity,  not  just  the  current  lack  of 
intent  to  dispose,  must  be  present  for  a 
security  to  be  deemed  for  investment 
purposes.  This  does  not  imply  that  an 
institution  may  never  sell  securities  from 
the  investment  portfoho.  Significant 
events  that  were  not  reasonably 
foreseen  when  a  security  was  acquired 
or  originated  may  affect  the  institution's 
intent  and/or  ability  to  hold  that 
security  until  maturity,  although  such 
instances  should  be  extremely  rare."  A 
positive  intent  to  hold  a  security  until 
maturity  is  presumed  to  exist  only  if 
management's  strategies,  as  supported 
by  its  actions,  proscribe  the  sale  of 
securities  due  to  changes  in  external 
factors  that  are  reasonably  foreseen. 

Amortized  cost  is  appropriate  only 
when  all  future  events  that  can  be 
foreseen,  and  that  will  lead  to  a  sale,  are 


not  considered  to  be  more  thakremotel* 
possible.  If  an  event  in  the  futor^as  mj 
reasonable  possibility  of  occurhng,"B»d^ 
that  event  may  lead  to  a  sale,  then  the 
institution  must  use  either  market 
I^ounting  or  the  lower  of  cost  or 
market  accounting.  The  use  of  market 
accounting  or  the  lower  of  cost  or 
market  accounting  depends  upon, 
respectively,  whether  the  security  is 
held  for  the  purpose  of  realizing  a 
holding  gain  on  the  assets  held  for 
indefinite  periods  of  time  (held  for  sale) 
or  earning  a  dealer's  spread  between  the 
bid  and  asked  prices  (held  for 
trading).'* 

It  is  management's  responsibility  to 
support  the  asset  valuation  methud  it 
believes  appropriate  for  particular 
securities  transactions.  Documentation 
of  management's  strategies  and 
subsequent  actions  consistent  with  such 
strategies  is  an  essential  element  in 
supporting  a  valuation  method.'*  Such 
documentation  of  strategies  should 
clearly  demonstrate,  for  example, 
management's  positive  intent  to  hold  a 
security  to  maturity  and  the  ability  to 
hold  the  security  to  maturity  if  a  security 
is  to  be  recorded  using  amortized  cost. 
Where  such  docimientation  exists  and 
management's  past  and  subsequent 
actions  support  the  course  of  action  set 
forth  in  the  strategy,  the  Board  will 
presume  that  the  requisite  intent  exists. 
However,  subsequent  management 
actions  must  bear  out  the  presumption. 

Where  circimistances  occur  that  are 
outside  the  range  of  reasonably 
foreseeable  events,  the  Board  ordinarily 
would  not  consider  the  use  of  a 
particular  valuation  method  to  be  placed 
in  jeopardy  if  sales  of  investment 
securities  occurs.'^  However,  it  is  the 


*  AICPA  Audit  and  Accounting  Guide  for  Saving* 
and  Loan  Associations  (1979),  Chapter  3, 
"Accounting  Principles  and  Auditing  Procedures", 
page  21. 

•  AICPA  Industry  Audit  Guide,  Audits  of  Banks 
(1963),  Chapter  S.  'Investment  Securities. 
Accounting",  page  30. 

N  » Id  at  p.  32. 
'»  See  SFAS  Na  65.  paragraph  6. 


■  ■  See  54  FR  11736  (March  22. 1966)  for  the 
Sep(eint>er  21. 1988  FASB  letter. 

"  Within  the  range  of  reasonably  foreseen 
events,  the  Board  would  consider  the  nuint>er  of 
occurrences  of  sales  of  securities  held  for 
investment  to  be  essentially  non-existent  and  the 
dollar  amount  of  such  sales,  if  any,  would  l>e 
negligible. 


'•  These  definitions  are  drawn  from  a  letter, 
dated  December  21. 1988.  to  the  Federal  Home  Loan 
Bank  Board  from  the  staff  of  the  Financial 
Accounting  Standards  Board  ("FASB")  See  54  FK 
11736  (March  22.  1980)  for  the  text  of  the  letter. 

'*  It  is  the  duty  of  the  mdependeni  accountant  lo 
verify  (and  document)  that  management's  choice  of 
an  asset  valuation  method  is  proper. 

"  In  this  regard,  the  Board  is  aware  that 
legislation  will  be  passed  in  1909  tliat  will  require 
institutions  to  meet  significant  new  and  restructured 
capital  requirements.  The  imposition  of  such  new 
requirements  could  be  considered  a  remote  event  If 
the  new  legislation's  capital  requirement  could  not 
liave  been  reasonably  foreseen  at  the  time  the 
institution  acquired  securities  for  its  investment 
portfolio.  If  such  is  the  case,  and  if  the  institution 
adopts  a  new  business  plan  and  investment  policy 
(as  a  necessary  and/or  justiriable  response  to  the 
new  legislation)  and  that  plan  calls  for  the  reduction 
of  assets  to  meet  the  new  capital  requirements, 
investment  securities  could  be  sold  pursuant  to  a 
corresponding  investment  policy  without 
jeopardizing  the  accounting  for  other  securities  held 
lo  maturity. 
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responsibility  of  management  to 
document  that  its  actions  with  respect  to 
securities  accounted  for  under  a 
particular  valuation  method  are  in 
response  to  the  unforeseen  events  and 
that  such  unforeseen  events  are  outside 
the  range  of  reasonably  foreseeable 
economic  events  based  upon  past 
history  and  current  events. 

The  Board  notes  the  practice  of 
securitization  of  certain  assets,  e.g., 
securitizing  of  loans  by  FNMA.  FHMLB 
and  GNMA.  and  that  commentators 
expressed  concern  that  securitization  of 
assets  may  be  considered  as  an  activity 
that  would  preclude  the  use  of 
amortized  cost  in  accounting  for  the 
FNMA.  FHMLC  or  GNMA  securities,  for 
example.  The  securitizing  of  an  asset,  in 
the  case  of  federally-backed  certificates,  ^ 
is  generally  performed  for  two  purposes: 
(1)  To  reduce  exposure  to  credit  losses, 
and  (2)  to  enhance  liquidity.  The  Board 
does  not  believe  that  merely  securitizing 
assets  (or  a  significant  volume  of 
securitization)  must,  by  itself,  constitute 
an  activity  that  precludes  the  use  of 
amortized  cost  accounting.  The 
securitization  of  assets  may  8er\'e  as  an 
indicator  that  the  institution  intends  to 
use  the  security  for  purposes  that  would 
be  inconsistent  with  a  positive  intent  to 
hold  the  security  to  maturity.  Where  the 
institution  uses  the  security  for  purposes 
inconsistent  vhih  holding  the  security  to 
maturity,  e.g.,  to  take  advantage  of  the 
liquidity  enhancement  feature,  the  Board 
believes  that  the  use  of  amortized  cost 
accounting  would  not  be  appropriate. 
The  Board  will  challenge  the  use  of 
amortized  cost  accounting  in  those 
instances.  Certainly,  the  sale  of  a 
security  will  negate  a  stated  positive 
intent  to  hold  to  maturity  in  the  absence 
of  a  remotely  possible  event. 

The  Board  emphasizes  that,  where 
management  intends  to  engage  in 
securitization  of  assets,  the  investment 
strategies  should  address,  inter  alia,  the 
assets  to  be  securitized,  the  intended 
use  of  the  security,  the  circumstances 
under  which  the  security  would  be 
utihzed  for  liquidity  purposes,  for 
example,  or  sold.  Management's 
subsequent  actions  must  support  the 
stated  strategy  where  a  security  is  to  be 
'iccounted  for  using  amortized  cost. 

In  analyzing  abiUty  to  hold,  the 
proposed  Statement  of  Policy  addressed 
not  only  an  institution's  financial  ability 
but  also  its  regulatory  ability  to  hold 
securities  in  compliance  with  applicable 
regulations,  e-g.,  regulatory  capital 
requirements,  liquidity,  loans-to-one 
borrower  limitations,  equity  risk 
limitations,  growth  limitations, 
investment  authorities,  etc.  These 
considerations  continue  to  be  valid  in 


assessing  the  appropriateness  of 
recording  securities  investments  on  a 
historical  cost  basis. 

4.  Disparity  Between  Economics  and 
Accounting 

The  Board  appreciates  the  number  of 
comments  received  regarding  the 
inconsistencies  between  accounting  and 
economic  results,  the  inconsistency 
between  market  and  lower  of  cost  or 
market  accounting,  and  the  impact  the 
adoption  of  the  final  rule  and  Hnal 
Statement  of  Policy  could  have  on  the 
asset/liability  management  of 
institutions.  "The  Board  continues  to  be 
frustrated  by  the  pace  at  which  the 
accounting  setting  bodies  develop 
guidance  reflective  of  economic 
transactions  and,  specifically, 
sophisticated  securities  activities.  Thus, 
the  Board  again  takes  the  opportiuiity  to 
encourage  the  accounting  standards 
setting  bodies  to  quicken  their 
deliberations  on  these  signiHcant  issues. 
To  the  extent  that  financial  statements 
are  intended  to  present  fuirly  the 
activities  of  an  entity,  it  is  difficult  to 
accept  an  outdated  accounting 
convention  that  differs  significantly 
from  the  economic  reality  of  an 
institution.  However,  as  stated 
previously,  the  Board  recognizes  the 
benefits  of  the  uniform  treatment  and 
comparability  thdt  result  from  the 
application  of  GAAP  and.  while  GAAP 
is  not  perfect)  has  adopted  GAAP 
consistent  with  its  mandate  under  the 
CEBA. 

The  Board  recognizes  that  certain 
concerns  expressed  regarding  the 
impact  on  the  thrift  industry  exist. 
However,  the  Board  continues  to  believe 
that  the  safe  and  sound  management  of 
an  institution  is  of  pre-eminent  concern. 
Numerous  commentators  indicated  that 
stricter  adherence  to  the  existing 
requirements  for  amortized  cost 
accounting  might  result  in  institutions 
holding  their  securities  in  lieu  of  actively 
managing  them.  Active  portfolio 
management  is  prudent  for  certain 
institutions  for  various  reasons 
including  asset/liability  management. 
Portfolios  can  be  actively  managed  by 
utilizing  techniques  such  as  adjusting 
assets  or  liabilities  and/or  hedging. 
However,  active  asset  management  is 
not  consistent  with  th^  concept  of  intent 
to  hold  securities  to  maturity.  Those 
institutions  whose  strategies  include 
active  asset  management  would  be 
expected  to  account  for  those  securities 
on  a  basis  other  than  amortized  cost 

5.  Move  to  Market  Accounting 

The  Statement  of  Policy  is  not  an 
attempt  to  adopt  market  value 
accounting.  If  it  were,  the  Bank  Board 


would  give  weight  to  the  effect  of 
market  fluctuations  in  an  institution's 
liability  portfolio  on  determination  of 
economic  or  "market"  capital.  Because 
GAAP  currently  precludes  such 
consideration,  the  Board  is  restricted  in 
its  ability  to  adopt  such  an  approach  for 
financial  reporting  purposes. 
Nonetheless,  the  Board  may  continue  to 
o&nsider  the  appropriateness  of  a 
market  value  concept  for  both  assets 
and  liabilities  for  use  in  assessing  the 
economic  position  of  an  institution  and 
for  measuring  the  extent  to  which  an 
institution  operates  in  a  safe  and  sound 
manner. 

6.  Presumption  of  Trading 

The  Board  has  considered  the 
comments  received  with  respect  to  the 
six  types  of  transactions  listed  in  the 
proposed  Statement  of  Policy  and  has 
reviewed  the  proposed  position  that 
these  securities  activities  "are  presumed 
to  indicate  trading  unless  an  institution 
has  documentation  that  cleariy  supports 
the  consistency  of  such  activity  with  the 
intent  to  hold  securities"  (emphasis 
added).  See  proposed 
S  571.19{d)(i)(D)(lH8).  12  FR  23244, 
23250  (June  21. 1988).  The  Board 
continues  to  believe  that  when 
institutions  have  engaged  in  any  of  the 
"six  deadly  sins",  the  transactions  have 
been  entered  into  with  the  intent  to  earn 
a  short-term  proHt.  Further,  the  Board 
believes  that  management  cannot  be 
presumed  to  have  a  positive  intent  to 
hold  a  security  to  maturity  when  any  of 
the  six  listed  transactions  are  present, 
when  sales  are  planned  or  when 
management's  past  actions  indicate  a 
pattern  of  changing  intent  responsive  to 
reasonably  foreseeable  events.'* 

GAAP  as  promulgated  and  interpreted 
by  the  FASB  and  its  staff  and  set  forth 
in  this  Statement  of  Policy  encompasses 
the  majority  of  these  transactions. 
Moreover,  the  Federal  Financial 
Institutions  Examination  Council  has 
issued  a  policy  statement  entitled 
"Supervisory  Policy  Statement  on  the 
Selection  of  Securities  Dealers  and     , 
Unsuitable  Investment  Practices" 
( "FFIEC  Policy  Statement").  Specifically, 
section  I,  'Trading  in  the  Investment 
Portfolio"  which  is  included  as  an 
Appendix  to  this  Policy  Statement, 
provides  useful  guidance  on  the 
application  of  existing  GAAP  standards 
in  this  area.  The  first  paragraph  to 
section  I  expresses  the  similar 
observations  and  conclusions  of  the 


'•  A  pattern  of  changing  intent  within  reasonably 
foreMeable  events  will  he  presumed  to  eliminate 
the  credibility  of  all  assertions  that  a  positive  intent 
existed  in  the  past  or  continues  to  exist 
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Board  with  regard  to  securities 
transactions  of  some  insured  institutions 
and  the  accounting  for  those  securities 
transactions.  Accordingly,  the  Board 
adopts  section  I  of  the  Appendix  to  the 
FFIEC  Policy  Statement  for  purposes  of 
reporting  to  the  Federal  Home  Loan 
Banks  on  the  Thrift  Financial  Report 
Thus,  there  will  be  a  presumption  of 
tracking  that  will  arise  for  any  of  the  six 
listed  transactions.  If  an  institution 
believes  it  appropriate  to  account  for 
assets  arising  from  any  of  the  six  listed 
transactions  on  an  amortized  cost  basis 
under  their  particular  circumstances, 
docimientation  must  exist  first,  to  rebut 
the  presumption  of  trading  and.  second, 
to  document  that  the  criteria  are  met  for 
the  use  of  amortized  cost  accoimting." 

D.  Documentation  Requirements 

1.  General 

Tlie  Board  has  considered  its 
documentation  requirements  in  light  of 
the  conmients  received.  The  Board 
continues  to  beUeve  that  management 
should  document:  (1)  Compliance  of  an 
institution's  investment  activities  with 
the  approved  investment  policy  and 
strategies  as  consistent  with  the  overall 
requirement  of  safe  and  sound 
management  of  the  institution;  and  (2) 
compliance  with  GAAP.  Thfe  Board  also 
believes  that  auditors,  in  reporting  upon 
management's  financial  statements, 
must  be  able  to  support,  via 
documentation,  their  conclusions 
•?     regarding  concurrence  with 

management's  classification  of  and 
accounting  for  securities. 

Further,  concomitant  writh 
management's  responsibility  properly  to 
classify  and  account  for  securities 
transactions,  management  has  the 
responsibility  to  maintain  an  accurate 
and  complete  record  of  the  transactions 
engaged  in  by  the  institution.  See  12  ^ 
CFR  563.17-l(c)  for  existing 
documentation  requirements.  This 
section  would  apply  equally  to 
ip^estment  activities.  Such  records,  both 
'on  a  detailed  basis  and  in  reports  to  the 
institution's  board  of  directors  and  other 
persons,  should  be  maintained  in 
sufficiently  concise  and  coherent  detail 
to  permit  comprehensible  review  by  the 
institution's  board  of  directors  and  other 
persons  that  have  legitimate  access  to 
the  insured  institution's  records,  e.g.. 
Federal  Home  Loan  Bank  System 
examiners,  independent  accountants, 
etc.  Such  reviews  necessarily  evaluat# 
the  judgments  of  the  board  of  directors 
and  management  in  all  areas  of  the 


' '  However,  under  GAAP,  short  sales  must 
always  be  accounted  for  at  market  or  the  lower  of 
cost  or  market. 


institution's  operations  including  the 
institution's  investment  activities  and 
the  application  of  GAAP. 

The  Board  believes  it  is  justified  in 
these  requirements  and  wishes  to  re- 
emphasize  the  ability  of  an  institution  to 
document  specific  transactions  or 
groups  of  like  securities  transactions  on 
an  exception  basis. 

2.  Small  Business  Concerns 

The  Board  has  considered  in 
particular  the  comments  regarding  the 
potentied  impact  of  the  documentation 
requirements  on  small  financial 
institutions.  The  Board  believes  that  for 
the  most  part,  small  institutions  would 
not  be  engaging  in  highly  complex 
securities  transactions  such  that  the 
need  for  a  complex  investment  policy 
statement  and  investment  strategies 
would  be  required.  However,  the  small 
institution  is  not  relieved  of  the 
responsibility  for  adequate 
documentation  pursuant  to  12  CFR 
563.17-l(c)  where  the  small  institution 
engages  in  securities  transactions.  The 
small  institution  would  be  required  to 
state  its  investment  poUcy  and 
strategies  with  respect  to  its  plaiuied 
activities,  including,  but  not  limited  to, 
addressing  the  suggested  factors 
previously  discussed  in  this  preamble. 
Due  to  the  limited  nature  of  the  small 
institution's  activities,  the  Board 
believes  the  level  of  documentation  (of 
the  investment  policy,  strategies,  and 
transactions)  would  be  in  proportion  to 
the  level  and  complexity  of  transactions 
consummated.  Thus,  the  Board  does  not 
believe  the  documentation  requirement 
is  unduly  burdensome  on  small 
institutions. 

For  small  institutions  that  wish  to 
engage  in  sophisticated  securities 
transactions,  the  documentation 
requirement  would  serve  the  important 
function  of  board  and  management 
assessment  of  (and  documentation^of) 
the  scope,  th»risks  and  the  rewards  of 
such  activity  before  engaging  in  the 
securities  transactions.  The  Board's 
concern  is  that  many  institutions,  large 
and  small,  have  engaged  in  highly 
complex  securities  transactions  without 
the  requisite  assessment  of  the  scope 
and  the  risk  of  the  transactions.  Thus,  to 
the  extent  any  insured  institution  wishes 
to  engage  in  sophisticated  securities 
transactions,  there  is  a  need 
systematically  and  thoroughly  to  assess 
the  transaction  and  the  potential  impact 
on  the  institution.  The  documentation 
requirement  forces  a  board  and 
management  consciously  to  consider  the 
numerous,  relevant  factors  and 
assertively  state  its  policy  and 
strategies.  Thus,  the  documentation 


requirement  is  justified  for  all 
institutions. 

E.  Mutual  Funds 

The  Board  appreciates  the  comments 
received  but  has  previously  addressed 
the  accounting  for  mutual  funds  and 
decided  thereon.  Thus,  the  issues  raised 
regarding  mutual  fiuids  are  not 
addressed  in  this  final  rule  and  final 
Statement  of  Policy. 

F.  Effective  Date 

The  Board  has  considered  the 
comments  received  urging  prospective 
adoption  of  the  rule  and  Statement  of 
Policy  and  has  weighed  these 
recommendations  against  the  Bank 
Board's  regulatory  obligations,  and  the 
conclusions  of  the  FASB  staff  as  set 
forth  in  their  letters  to  \he  Board  dated 
September  20, 1988,  and  December  21. 
1988  and  the  SEC  staff  position  as  stated 
in  the  April  14. 1989  letter.  In  these 
letters,  the  FASB  staff  states  their  belief 
that  existing  GAAP  literature  is  clear  in 
its  continuing  requirement  of  a  "positive 
intent  to  hold  (securities)  to  maturity" 
(which  the  FASB  staff  believes  does  not 
equate  to  a  current  "lack  of  intent  to 
sell")  in  order  to  account  for  securities 
at  cost.  The  Board  believes  that  with 
respect  to  the  accoimting  aspects  of  the 
Statement  of  Policy,  it  is  simply  setting 
forth  additional  clarification  of  the 
proper  application  of  pre-existing  GAAP 
requirements  and  wotild  expect  insured 
institutions  to  comply  with  the 
requirements  of  GAAP  in  documents 
filed  with  the  Board.  See  12  CFR  563.23- 
3(c),  563c.l(b)(l),  and  561.131a)(l),  for 
example,  regarding  the  Board's  current 
requirements  for  insured  institutions  to 
report  in  accordance  with  GAAP. 

In  light  of  these  regulatory 
responsibilities  and  based  upon  the 
FASB  sta^s  reiteration  of  current 
GAAP  literature  and  the  SEC  staff 
position,  the  Board  will  continue  its 
practice  of  challenging  the  use  of 
amortized  cost  accounting  when 
institutions  engage  in  significant 
securities  activities  that  the  Board 
believes  are  not  reported  consistent 
with  GAAP.  The  Board  recognizes  there 
will  be  issues  regarding  the  practical 
implementation  of  the  Statement  of 
Policy  and  the  Board  intends  to  provide 
additional  guidance  in  the  application  of 
the  Statement  of  Policy  in  the  near 
future.  The  Board  intends  to  proceed  in 
a  reasonable,  prudent  and  cautious 
manner  in  light  of  the  issues  of  practical 
implementation  of  the  Statement  of 
Policy.  However,  the  Board,  in  response 
to  the  recommendations  received,  will 
defer  adoption  of  the  revised 
documentation  requirements  of  this 
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Statement  of  Policy  for  investment 
policy  and  strategies  and  revised  board 
of  directors'  reviews  until  August  30, 
1989. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Reasons.  Objectives,  and  Legal 
Basis  Underlying  the  Rule.  These 
elements  are  incorporated  above  in 
tUrrLUMNTAIIY  INPOmiATION. 

2.  Small  Institutions  to  Which  the 
Rule  Applies.  The  Small  Business 
Administration  defmes  a  small  financial 
institution  as  a  "commercial  banlc  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million. "  13  CFR 
121.13(a)  (1967).  Therefore,  small  entities 
to  which  the  rule  applies  are  the  1,651 
insured  institutions  that  had  assets 
totaling  $100  million  or  less  as  of 
December  31. 1987. 

3.  Impact  of  the  Rule  on  Small 
Institutions.  All  institutions,  including 
small  institutions,  should  benefit  from 
the  rule  and  Statement  of  Policy  which 
treat  all  institutions  identically 
regardless  of  their  size  for  the  reasons 
discussed  herein.  Further,  inasmuch  as 
the  intent  of  the  amended  rules  and 
adopted  Statement  of  Policy  is  to  require 
all  institutions  to  adopt,  maintain  and 
document  sound  investnienfpolicies  and 
strategies  in  proportion  to  their  level 
and  type  of  investment  activity,  there  is 
no  disproportionate  or  adverse  impact 
on  small  institutions.  The  Board, 
therefore,  believes  that  the  amended 
rule  and  adopted  Statement  of  Policy 
will  not  have  a  significantly 
disproportionate  economic  impact  on 
small  institutions.     -" 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule. 

5.  Alternatives  to  the  Rule.  There  are 
no  alternatives  that  would  be  less 
burdensome  than  the  proposed  rule  in 
addressing  the  concerns  expressed  in 
the  SUPPLUMNTARY  INFOfWtATION  set 

forth  above. 

List  of  Subjects  in  12  CFR  Parts  563c  and 
571 

Accounting.  Bank  deposit  insurance, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations,  Securities. 

SUBCHAPTER  0-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

Accordingly,  the  Board  hereby 
proposes  to  amend  Parts  563c  and  571, 
Subchapter  D,  Chapter  V.  Title  12,  Code 


of  Federal  Regxilations,  as  set  forth 
below. 

PART  5630-ACCOUHnNa 
REQUIREMENTS 

1.  The  authority  citation  for  Part  S63c 
continues  to  read  as  follows: 

Authority:  Sec.  5, 48  Stat.  132.  as  amended 
(12  U.S.C.  1464);  sees.  402-403.  407.  48  StaL 
1256-1257. 1260.  as  amended  (12  U.S.C  1725- 
1726, 1730);  sees.  3(b).  12-14,  23. 48  Stat.  882, 
892.  894-895.  901.  as  amended  (15  U.S.C 
78c(b).  m,  n.  w);  Reorg.  Plan  No.  3  of  1947. 12 
PR  4981. 3  CFR,  1943-48  Comp.,  p.  1071. 

2.  Amend  §  563c.l02  by  revising 
paragraph  I.4.;  by  revising  the  first 
sentence  of  paragraph  I.6.(a);  by 
redesignating  paragraph  1.7.  through  25 
as  the  new  paragraphs  1.8.  through  26; 
and  by  adding  a  new  paragraph  1.7.  to 
read  as  follows: 

8S63C102    FloancM  slatemtit 
prasanlation. 


L  Balanos  Sheet 


4.  Trading  account  assets.  Include 
securities  considered  to  be  held  for  trading 
purposes  in  accordance  with  the  Statement  of 
Policy  at  I  571.19. 

•  *        •        •        • 

6.  Investment  securities,  (a)  Include 
securities  considered  to  be  held  for 
investment  purposes  in  accordance  with  the 

Statement  of  Policy  at  §  571.19.  *  *  * 

•  •        •        *        • 

7.  Assets  held  for  sale.  Investments  in 
assets  considered  to  be  held  for  sale 
purposes  in  accordance  with  the  Statement  of 
Policy  at  i  571.19  should  be  reported 
separately  in  the  statement  of  financial 
condition. 


PART  571-8TATEMENT8  OF  POLICY 

3.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  Sec.  5A,  47  Stat.  727.  as  added 
by  sec.  1. 64  Stat.  256,  as  amended  (12  U.S.C 
1425a):  sec.  17, 47  Stat.  736,  as  amended  (12 
U.S.C.  1437):  sec.  5.  48  Stat.  132,  as  amended 
(12  U.S.C.  1464);  sees.  402,  403.  406,  407,  48 
Stat.  1256, 1257. 1259. 1260.  as  amended  (12 
U.S.C.  1725. 1726. 1729. 1730);  Reorg.  Plan  No. 
3  of  1947. 12  PR  4981.  3  CFR,  1943-48  Comp., 
p.  1071. 

4.  Amend  Part  571  by  adding  a  new 
S  571.19  to  read  as  follows: 

S  571.19    InvMtmant  portfolio  policy  and 
accounting  guidallnM 

(a)  General.  This  Statement  of  Policy 
sets  forth  the  Federal  Home  Loan  Bank 
Board's  ("Board")  position  on  the  need 
for  an  institution  to  document  prudent 
investment  portfolio  policy  and 
strategies.  It  places  with  the  institution's 
board  of  directors  the  responsibility  for 


the  establishment  of  and  ongoing 
monitoring  of  management's  compliance 
with  the  institution's  investment  policy 
and  strategies.  The  Statement  of  Policy 
reiterates  the  requirement  that 
securities  '  be  recorded  in  accordance 
with  generally  accepted  accounting 
principles  ("GAAF")  and  requires  the 
management  of  an  institution  to  support 
via  documentation  the  appropriate 
classification  '  of  and  accounting  for 
securities  in  accordance  with  generally 
accepted  accounting  principles.  This 
documentation  is  then  required  to  be 
reviewed  by  the  institution's  auditors  for 
consistency  with  promulgated  GAAP. 
From  a  regulatory  standpoint,  there  is 
the  need  for  an  institution  to  engage  in 
safe  and  sound  investment  of  its 
resources. 

(b)  Investment  policy  and 
strategies. — (1)  Content  of  policy  and 
strategies.  An  institution  must  document 
its  overall  investment  policy  for  the 
institution  as  a  whole  and  must  also 
document  its  investment  strategies  for 
each  different  type  of  security  portfolio. 
The  investment  policy  and  strategies 
must  distinguish  between  those 
securities  activities  undertaken  for 
investment,  for  sale,  and  for  trading. 
Generally,  such  activities  may  be 
differentiated  based  upon  an 
institution's  desire  to  earn  an  interest 
yield  (held  for  investment),  to  realize  a 
holdinq  gain  from  assets  held  for 
indefinite  periods  of  time  (held  for  sale), 
or  to  earn  a  dealer's  spread  between  the 
bid  and  asked  prices  (held  for  trading).* 
The  institution's  policy  should  state  the 
overall  investment  course  reflecting, 
inter  alia,  the  institution's  business  plan, 
capital  adequacy,  its  plans  for  growth, 
and  the  current  economic  environment, 
including  a  range  of  reasonably 
foreseeable  economic  environments.^ 


>  "SecoritiM".  ••  used  throughout  this  Statement 
of  Policy,  refer*  generically  to  investment  securiUes, 
high  yield  corporate  debt  securities,  loans, 
roortgage-l>acked  securities,  and  derivative 
securities. 

■  "Classification",  as  used  throughout  this 
Statement  of  Policy,  refers  to  the  balance  sheet 
classification  of  securities  and  does  not  refer  to  the 
classification  of  assets  for  purposes  of  loss 
allowance  analysis  under  12  CFR  SSllSc, 
"Classirication  of  Certain  Assets".  Furthermore, 
"classification"  as  used  throughout  this  statement  of 
policy,  does  not  refer  to  a  classification  of  assets 
that  falls  within  the  arbitration  process  mandated 
by  the  Competitive  Equality  Banldng  Act  of  1987. 

•  These  definitions  are  drawn  from  a  letter,  dated 
December  21. 1988,  to  the  Federal  Home  Loan  Bank 
Board  from  the  staff  of  the  Financial  Accounting 
Standards  Board  ( "FASB").  See  54  FR 11736  (March 
22. 1989)  for  the  text  of  the  letter. 

*  The  "range  of  reasonably  foreseeable  economic 
environments"  would  consider,  inter  alia,  the 
magnitude  of  fluctuations  of  interest  rates  in  recent 
years,  significant  economic  events  knd  conditions 

ConHiuiM 
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The  investment  strategies  should  reflect 
the  more  specific  plans  to  carry  out  the 
investment  policy  by  addressing  the 
type,  nature,  dollar  amount  and 
anticipated  maturity  of  each  type  of 
security  that  will  be  used  to  achieve  the 
strategies.  Management's  strategies 
should  include  planned  management 
responses  to  rising  and  falUng  interest 
rate  environments  and  to  other  external 
factors  that  past  history  and  current 
events  support  as  being  reasonable.  The 
strategies  should  address  the  range  of 
external  factors  for  which  the  strategies 
would  continue  to  be  valid  and  should 
also  justify  the  boundary  or  boundaries 
beyond  which  the  probabilities  of 
specific  events  occurring  are  remote 
based  on  past  history  and  current 
events.  The  range  with  respect  to 
interest  rates,  for  example,  would  thus 
have  an  upper  limit  and  a  lower  limit. 
For  events  within  the  reasonably 
foreseeable  range,  investment  strategies 
for  securities  that  are  accoimted  for  as 
held  for  investment  should  proscribe 
sales  of  investment  securities. 
Accordingly,  sales  of  investment 
securities  within  the  range  should  be 
extremely  rare  '  and  the  reasons  for  the 
sales  must  be  documented  adequately 
and  on  a  timely  basis.  If  management 
believes  that  an  event  has  occurred  that 
is  outside  the  limits  of  the  reasonably 
foreseeable  range  and  is  thereby 
motivated  to  sell  such  securities, 
management  must  document  its  belief 
that  such  a  remotely  possible  event  has 
occurred  in  order  to  justify  the 
continued  use  of  amortized  cost 
accounting.  Furthermore,  changes  in 
policy  and  strategies  for  the  institution 
as  a  whole  or  for  a  particular  group  of 
assets,  e.g.,  from  loans  held  for  sale  to 
loans  held  for  investment  or  vice  versa. 


on  the  local,  regional,  and  national  level  thai  may 
affect  the  decision  of  the  institution  to  engage  in 
securities  transactions,  and  the  experience  of  the 
management  of  the  institution  in  dealing  with 
*  significant  economic  events  of  the  past  and  the 
ability  to  apply  that  experience  to  future  events. 
Given  the  need  to  demonstrate  a  positive  intent  to 
hold  to  maturity  to  justify  the  use  of  amortized  cost 
for  securities,  the  range  should  include  external 
marleel  events  that  history  and  curreni  oven's 
support  as  having  a  better  than  remote  chance  of 
occurrence.  The  range  utilized  by  the  institution 
need  not  Include  remotely  possible  interest  rates  or 
economic  conditions  and  events,  but  should  address 
the  widest  range  within  which  the  institution  would 
expect  to  conduct  its  operations  over  the  Uvea  of  the 
assets  held.  When  conditions  move  to  the  extremes 
of  potenlially  possible  conditions,  an  institution 
generally  should  re-evaluate  its  Tinancial  position 
and  evaluate  the  need  to  re-position  itself  (assets 
and  liabilities)  for  the  stgnificanl  changes 
encountered. 

•  Within  the  range  of  reasonably  foreseen  events, 
the  Board  would  consider  the  number  of 
occurrences  of  sales  of  securities  held  for 
investment  to  l>e  essentially  non-existent  and  the 
dollar  amount  of  such  sales,  if  any,  would  be 
negligible. 


shall  be  documented  and  based  upon 
sound  rationale.  The  investment  policy 
and  strategies  must,  at  a  minimum, 
address  the  following: 

(i)  The  investment  policy  and 
strategies  in  rising  and  falling  interest 
rate  environments  within  a  reasonably 
foreseeable  range  of  interest  rates; 

(ii)  The  institution's  intent  to  purchase 
and  originate  securities  for  investment 
for  sale,  or  for  trading; 

(iii)  The  liquidity  considerations  of  the 
institution; 

(iv)  The  institution's  desired  rate  of 
return  on  investments; 

(v)  The  institution's  desired  degree  of 
interest  rate  risk; 

(vi)  The  institution's  desired  asset/ 
liability  position: 

(vii)  The  use  of  hedging  techniques,  if 
any; 

(viii)  The  types  of  products  to  be 
originated  and/or  purchased: 

(ix)  The  intent  of  the  institution  to 
build  a  mortgage-servicing  portfolio; 

(x)  The  institution's  plan  for 
reinvestment  of  proceeds  from  sales: 
and 

(xi)  The  characteristics  of  the 
investments  originated  or  purchased. 

(2)  Board  of  directors '  review  and 
approval.  The  investment  policy  must  be 
reviewed  and  approved  periodically  (but 
no  less  than  annually)  by  the 
institution's  board  of  directors. 
Furthermore,  the  institution's  investment 
strategies  and  seciuities  activities  must 
l>e  approved  no  less  than  quarterly  by 
the  institution's  board  of  directors  or  an 
investment  committee  thereof  to  ensure 
that  securities  activities  are  consistent 
with  the  investment  policy  and 
strategies  of  the  institution.  Securities 
activities  may  be  approved  based  on  a 
summary  report  of  transactions. 

(3)  Portfolio  decisions.  An  institution 
shall  identify  and  determine  whether 
securities  are  intended  to  be  held  for 
investment,  for  sale,  or  for  trading  at  the 
time  the  securities  are  committed  to  be 
purchased  or  originated.  Documentation 
of  decisions  may  be  made  by  exception 
when  appropriate,  e.g.,  "all  adjustable 
rate  mortgages  are  purchased  or 
originated  for  the  investment  portfoUo". 
Any  exceptions  to  a  strategy  require 
identification  and  documentation  at  the 
commitment  date. 

(c)  Safety  and  soundness.  Securities 
activities  must  be  conducted  in  a  safe 
and  sound  manner  and  by  competent 
personnel.  Investment  decisions  and 
securities  activities  shall  be  carried  out 
consistent  with  the  investment  policy 
and  strategies  that  appropriately 
consider  adequate  liquidity,  protection 
from  interest  rate  risk,  desired  rate  of 
return,  asset/liability  position,  capital 


adequacy,  and  management  capabilities 
of  an  institution.  In  addition  to 
understanding  and  approving  the 
institution's  investment  policy  and     . 
strategies,  the  institution's  board  of 
directors  or  an  investment  committee  of 
the  board  of  directors  (in  conjunction 
with  the  full  board)  has  the  fiduciary 
duty  to  oversee  the  establishment  of 
strong  internal  controls,  ensure  that 
management  and  their  investment 
consultants,  if  any,  are  reputable  and 
capable,  and  to  ensure  that  securities 
activities  are  consistent  with  the 
investment  policy  and  strategies  of  the 
institution  and  are  classified  end 
accounted  for  in  accordance  with 
GAAP. 

(d)  Generally  Accepted  Accounting 
Principles.  (1)  Accounting  guidance  for 
securities  including  investment 
securities,  high  yield  corporate  debt 
securities,  loans  and  mortgage-backed 
securities  and  their  derivatives  exists  in 
various  degrees  of  detail  in  the  Financial 
Accounting  Standards  Board  ("FASB ") 
Statement  of  Financial  Accoiuiting 
Standards  ("SFAS")  No.  12,  "Accounting 
for  Certain  Marketable  Securities", 
SFAS  No.  65,  "Accounting  for  Certain 
Mortgage  Banking  Activities",  SFAS  No. 
80.  "Accoimting  for  Futures  Contracts''. 
SFAS  No.  91.  "Accoimting  for 
Nonrefundable  Fees  and  Costs 
Associated  with  Originating  or 
Acquiring  Loans  and  Initial  Direct  Costs 
of  Leases",  the  September  20, 1988,  and 
December  21, 1988,  letters  from  the 
FASB  staff  to  the  Federal  Home  Loan 
Bank  Board,  the  American  Institute  of 
Certified  Public  Accountants'  ("AICPA") 
Audit  and  Accounting  Guide  for  Savings 
and  Loan  Associations,  the  AICPA's 
Industry  Audit  Guide  for  Audits  of 
Banks,  the  April  14, 1989  letter  from  the 
Chief  Accoimtant  of  the  SEC  to  the 
Chairman  of  the  Accounting  Standards 
Executive  Committee  of  the  AICPA,  and 
various  consensuses  of  the  FASBs 
Emerging  Issues  Task  Force.  As  stated 
in  the  FASB  staffs  letters  to  the  Board, 
GAAP's  emphasis  on  the  intent  to  hold 
to  maturity  as  a  premise  for  cost 
accounting  is  well  founded  within 
existing  GAAP  literature  promulgated 
by  the  FASB.  Further,  GAAP  currently 
requires  that  investments  held  for  sale 
are  to  be  recorded  at  the  lower  of  cost  or 
market  and  investments  held  for  trading 
purposes  are  to  be  valued  at  market. 

(2)  An  institution's  investment 
activities  shall  be  classified  and 
accounted  for  in  accordance  with 
GAAP.  Critical  to  the  proper 
classification  of  and  accoimting  for 
securities  as  investments  is  the  intent 
and  ability  of  an  institution  to  hold  the 
securities  imtil  maturity,  A  positive 
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intent  to  hold  to  maturity,  not  just  a 
current  lacit  of  intent  to  dispose,  is 
necessary  for  securities  acquired  to  be 
considered  held  for  investment 
purposes.  Those  institutions  whose 
strategies  include  active  asset 
management  would  be  expected  to 
account  for  those  securities  on  a  basis 
other  than  amortized  cost. 

(3)  Management  is  responsible  for 
analyzing  the  types,  extent  and  timing  of 
securities  activity  to  ascertain  the 
appropriate  classification  of  and 
accounting  for  securities  transactions  in 
accordance  %vith  current  GAAP 
literature.  In  supporting  management's 
intent  and  abihty  to  hold  securities  until 
maturity,  management  must  document 
how  its  sale,  purchase,  and  origination 
activities  support  the  institution's  intent 
and  ability  to  hold  securities  until 
maturity.  Independent  accountants  must 
obtain  and  evaluate  management's 
documentation  and  analyses  and 
document  their  conclusions  regarding 
management's  compliance  with  GAAP. 
AdditiopiMy,  certain  transactions  carry 
a  presumption  of  trpflmg;  see  Section  1, 
'Trading  in  the  Investment  Portfolio"  to 
the  Appendix  to  the  Federal  Financial 
Institutions  Examination  Council 
( 'FFEEC)  policy  statement  entitled 
"Supervisory  Policy  Statement  on  the 
Selection  of  Securities  Dealers  and 
Unsuitfble  Investment  Practices" 
included  as  an  Appendix  to  this 
Statement  of  Policy. 

(i)  /ntenr— (A)  Sales  intent  The 
necessity  of  analyzing  sales  activity  is 
considered  to  be  minimal  since  sales 
activity  will  be  extremely  rare  for 
securities  held  for  investment  purposes. 
This  does  not  imply  that  an  institution 
may  never  sell  securities  from  the 
investment  portfolio.  Significant  events 
that  were  not  reasonably  foreseen  when 
a  security  was  acquired  or  originated 
may  affect  the  institution's  intent  and/or 
ability  to  hold  a  security  until  maturity, 
although  such  instances  should  be 
extremely  rare.  Where  nfanagement's 
strategies  proscribe  the  sales  of 
securities  due  to  changes  in  external 
factors  that  are  reasonably  foreseen,  a 
positive  intent  to  hoi '  'ntil  maturity  will 
be  presumed  to  exist.  Past  and 
subsequent  management  actions  must 
bear  out  the  presumption.  Accordingly, 
the  reasons  for  sales  of  sectirities  will 
need  to  be  determined.  Among  the 
factors  to  be  considered  in  analyzing 
sales  activity  include,  but  are  not  limited 
to,  analyses  of: 

(1)  Whether  the  reason  for  the  sale  is 
consistent  with  the  investment  strategy, 

(2)  The  number  of  sales  transactions 
at  gains  and  at  losses  during  the 
reporting  period: 


(3)  The  relative  vohime  of  gross  gains 
and  gross  losses  on  sale  of  securities  as 
percentages  of  net  income  and  equity, 

(4)  The  net  gain  or  loss  from  sales  as  a 
percentage  of  income  and  equity; 

(5)The  dollar  amount  of  securities 
sold  compared  with  outstanding 
balances  throughout  the  reporting 
period; 

(6)  The  rapidity  of  turnover,  including 
consideration  of  the  average  number  of 
days  securities  are  owned  prior  to  sol^; 

(7J  A  trend  indicating  that  sales  i(f    y 
sectirities  transpire  largely  when  gains 
are  recognized  ("gains  trading"  or  "par 
capping"); 

(B)  Originations  and  purchases  intent. 
The  types  and  extent  of  originations  and 
purchases  shall  also  be  analyzed  for 
intent  to  hold  tmtil  mattuity.  Among  the 
factors  to  be  considered  in  analyzing 
origination  and  purchase  activity 
i^ude,  but  are  not  limited  to,  analyses 

(IJ  The  nature  of  securities  (type, 
term,  duration,  yield,  etc.)  originated 
and/or  purchases; 

(2J  The  means  of  financing  the 
acquisition; 

(3)  Trends  indicating  that  market 
value  is  consistently  below  cost  at  tlie 
time  of  origin^on  and/or  purchase. 

(C)  Other  intent  Other  secruities 
activities  that  shall  be  considered  when 
reviewing  an  institution's  intent  to  hold 
securities  tintil  maturity  include,  but  are 
not  limited  to: 

(1)  The  period  of  time  Iwtween  sales 
and  pim:ha8e8  of  sectuities; 

(2)  The  method  by  which  seciuities 
are  financed.  The  consistent  funding  of 
securities  via  very  short-term  liabilities 
that  have  not  been  extended  in  duration 
via  interest  rate  swaps,  options,  futiu^s, 
etc.,  may  indicate  that  the  intent  to  hold 
the  securities  is  short-term  or  that  the 
ability  to  hold  is  in  doubt;  and 

(3)  The  reasons  for  an  institution's 
securitization  of  loans.  There  are 
niunerous  reasons  to  securitize  loans, 
one  being  the  ability  to  raise  debt  at 
lower  cost  when  collateralized  by 
mortgage-backed  sectuities. 
Securitization  does  not  automatically 
portend  sale  or  trade  accounting; 
however,  the  extent  of  securitization 
should  be  considered  in  light  of  an 
institution's  investment  policy  and 
strategies,  activity  and  liquidity  needs. 

(ii)  Ability  to  hold.  In  supporting  and 
analyzing  an  institution's  ability  to  hold 
sectuities  until  mattuity,  documentation 
shall  include,  but  is  not  limited  to, 
analyses  of  the  following: 

(A)  The  availability  of  funding; 

(B)  The  ability  to  meet  margin  calls 
and  overcoUateralization  requirements; 
and 


(C)  The  ability  of  the  instftuOon  to 
fund  commitments  to  ptu'chase  or 
originate  securities  in  light  of  regulatory 
limitations  (or  the  non-compliance 
therewith),  e.g.,  regulatory  capital 
requirements,  hquidity,  loans-to-one 
borrower  limitations,  equity  risk 
limitations,  growth  limitations, 
investment  authorities,  etc.  In 
determining  whether  an  institution's 
pair-off  activity  is  considered  to  be 
investment  activity  (instead  of  trading 
activity],  regulatory  limitations  shall  be 
analyzed  based  upon  gross 
commitments  to  purchase  or  originate 
securities  adjusted  for  anticipated 
prepayments  throtigh  the  period  of 
delivery. 

(e)  Effective  date.  The  requirements 
for  the  eatablishment  and 
documentation  of  investment  policies 
and  strategies,  management  and  its 
auditors  requirements  to  support  via 
documentation  the  proper  classification 
of  and  accoimting  for  its  securities 
activities  in  accordance  with  GAAP  and 
board  of  directors'  reviews  are  effective 
August  30, 1989.  As  authoritative  GAAP 
literature  has  been  in  existence,  the 
Board  would  expect  instu^  institutions 
to  properly  apply  the  appropriate 
accoimting  principles  in  financial 
statements  filed  with  the  Board  and  the 
Board  will  continue  its  practice  of 
challenging  the  reporting  of  securities 
activities  not  property  accounted  for  in 
accordance  with  GAAP. 

Appendix  to  §571.19 

FFIEC  Supeniaory  Policy  Statement  on  the 
Selection  ofSrairitiet  Dealers  and 
Unsuitablelnvestment  Practices. 

/.  Trading  in  the  Investment  Portfolio 

Trading  in  the  investment  portfolio  is 
characterized  by  a  high  volume  of  purchase 
and  sale  activity,  which  when  considered  in 
light  of  a  short  holding  period  for  securities, 
clearly  demonstrates  management's  intent  to 
profit  from  short-term  price  movements.  In 
this  situation,  a  failure  to  follow  accounting 
and  reporting  standards  applicable  to  trading 
accounts  may  result  in  a  misstatement  of  the 
depository  Institution's  Income  and  a  filing  of 
false  regulatory  reports  and  other  published 
financial  data.  It  is  an  unsafe  and  unsound 
practice  to  record  and  report  holdings  of 
securities  that  result  from  trading 
transactions  using  accounting  standards 
which  are  intended  for  investment  portfolio 
transactions;  therefore,  the  discipline 
associated  with  accounting  standards 
applicable  to  trading  accounts  is  necessary. 
Securities  held  in  trading  accounts  should  tie 
marked  to  market,  or  the  lower  of  cost  or 
market,  periodicaily  with  unrealized  gains  or 
losses  recognized  in  current  income.  Prices 
used  in  periodic  revaluations  should  be 
obtained  from  sources  that  are  independent 
of  the  securities  dealer  doing  business  «vitb 
the  depository. 
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The  following  practices  are  considered  to 
be  unsuitable  when  they  occur  in  a 
depository  institution's  investment  portfolio. 

A.  "Gains  Trading" 

"Gains  trading"  is  a  securities  trading 
activity  conducted  in  an  investment  portfolio, 
often  termed  "active  portfolio  management." 
"Gains  trading"  is  characterized  by  the 
purchase  of  a  security  as  an  investment  and 
the  subsequent  sale  of  that  same  security  at  a 
prorn  within  several  days  or  weeks.  Those 
securities  initially  purchased  with  the  intent 
to  resell  are  retained  as  investment  portfolio 
assets  if  they  cannot  be  sold  at  a  profit 
These  "losers"  are  retained  in  the  investment 
portfolio  because  investment  portfolio 
holdings  are  accounted  for  at  cost,  and  losses 
are  not  recognized  unless  the  security  is  sold. 
"Cains  trading"  often  results  in  a  portfolio  of 
securities  with  extended  matxuities,  lower 
credit  quality,  high  market  depreciation  and 
limited  practical  liquidity. 

In  many  cases,  "gains  trading"  has 
involved  the  trading  of  "when  issued" 
securities  and  "pair  offs"  or  "corporate 
settlements"  because  the  extended  settlement 
period  associated  with  these  practices  allows 
speculators  the  opportunity  for  substantial 
price  changes  to  occur  before  payment  for  the 
securities  is  due. 

"When-Issued"  Securities  Trading 

"When-issued"  securities  trading  is  the 
buying  and  selling  of  seciuities  in  the  interim 
between  the  announcement  of  an  offering 
and  the  issuance  and  payment  date  of  these 
securities.  A  purchaser  of  a  "when-issued" 
security  acquires  all  the  risks  and  rewards  of 
owning  a  security  and  may  sell  the  "when- 
issued"  secjuity  at  a  profit  before  taking 
delivery  and  paying  for  it.  Frequent 
purchases  end  sales  of  securities  during  the 
"when-issued"  period  generally  are 
indications  of  trading  activity  and  should  not 
^be  conducted  in  a  bank's  investment 
portfolio. 

C.  "Pair-Offs" 

A  "pair-ofT"  is  a  security  purchase 
transaction  which  is  closed  out  or  sold  at.  or 
prior  to,  settlement  date.  As  an  example,  an 
investment  portfolio  manager  will  commit  to 
-.^itchase  a  security;  then,  prior  to  the 
prgaetermined  settlement  date,  the  portfolio 
manager  will  "pair-ofT'  the  purchase  with  a 
sale  of  the  same  security  prior  to,  or  on,  the 
original  settlement  date.  Profits  or  losses  on 
the  transaction  are  settled  by  one  party  to  the 
transaction  remitting  to  the  counter  party  the 
difference  between  the  purchase  and  sale 
price.  Like  "when  issued"  trading,  "pair-offs" 
permit  speculation  on  securities  price 
movements  without  paying  for  the  securities. 

D.  Corporate  Settlement  on  U.S.  Covemment 
and  Federal  Agency  Securities  Purchases 

Regular-way  settlement  for  transactions  in 
U.S.  Government  and  Federal  agency 
securities  is  one  business  day  after  the  trade 
date.  Regular-way  settlement  for  corporate 
securities  is  five  business  days  after  the  trade 
date.  The  use  of  a  corporate  setUement 
method  (5  business  days)  for  U.S. 
Government  securities  purchases  appears  to 
be  offered  by  dealers  in  order  to  facilitate 
speculation  on  the  part  of  the  purchaser. 


B.  Repositioning  Repurchase  Agreements 

Dealers  who  encourage  speculation 
through  the  use  of  "pair-oO",  "when-issued" 
and  "corporate  settlement"  transactions  often 
provide  the  financing  at  settlement  of 
purchased  securities  which  cannot  be  sold  at 
a  profit  The  buyer  purchasing  the  security 
pays  the  dealer  a  small  "margin"  that  is 
equivalent  roughly  to  the  actual  loss  in  the 
security.  The  dealer  then  agrees  to  fund  the 
purchase  by  buying  the  security  back  from 
the  purchaser  under  a  resale  agreement 
Apart  from  inprudently  funding  a  longer-term, 
fixed-rate  asset  with  short-term,  variable-rate 
source  funds,  the  purchaser  acqiures  all  the 
risks  of  ownership  of  a  large  amount  of 
depreciated  securities  for  a  very  small  margin 
payment.  Purchasing  securities  in  these 
circumstances  is  inherently  speculative  and 
is  a  wholly  unsuitable  investment  practice  for 
depository  institutions. 

F.  Short  Sales 

A  short  sale  is  the  sale  of  a  security  that  is 
not  owned.  The  purpose  of  a  short  sale 
generally  is  to  speculate  on  the  fall  in  the 
price  of  the  security.  Short  sales  are 
speculative  transactions  that  should  be 
conducted  in  a  trading  account  and  when 
conducted  in  the  investment  portfolio,  they 
are  considered  to  be  unsuitable. 

Short  sales  are  not  permissible  acti\ities 
for  Federal  credit  unions. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 

[FR  Doc.  89-12928  Filed  5-31-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  778 

[Docket  Na  90400-9100] 

Removal  of  "Advice  of  ttie 
Manufacturer"  Provision 

AQENCv:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  This  rule  amends  the  Export 
Administration  Regulations  by  removing 
and  reserving  9  778.6,  "Advice  of  the 
Manufacturer."  This  section  had 
required  exporters  of  goods  capable  of 
sensitive  nuclear  uses  to  request  a 
written  statement  from  the  manufactiuer 
specifying  whether  a  validated  license  is 
required  for  export.  The  Department  has 
determined  that  the  practical  utility  of 
the  letter  of  inquiry  and  the 
manufacturer's  advice  was  minimal 
because  S  778.6  stated  that 
"notwithstanding  the  advice  provided 
by  the  manufacturer,  the  exporter 
remains  responsible  for  filing  an  export 
license  application  for  any  export 
subject  to  §  778.3."  Section  778.3 


contains  provisions  on  licensing 
requirements  for  export  of  commodities 
and  technical  data  with  sensitive  end- 
uses. 

EFFECnVE  date:  This  rule  is  effective 
June  1, 1989. 

FOR  FURTHER  I}:F0RMATK>N  CONTACT: 

Vincent  Greenwald,  Office  of  1 

Technology  and  Policy  Analysis,  Bureaji 
of  Export  Administration,  Telephone:  ' 
(202)  377-3856. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 
'  2.  This  rule  removes  a  collection  of  ' 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  This  collection 
had  been  approved  by  the  Office  of 
Management  and  Budget  under  control         r 
number  0694-0034.  This  action  will  / 

reduce  the  paperwork  burden  imposed 
on  the  public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federahsm 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Ajialysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  ail  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  Section  13(b)  of 
the  EAA  does  not  require  that  this  rule 
be  published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  conunent  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Gomments  should  be 
submitted  to  Vincent  Greenwald. 
Regulations  Branch,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
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Exports.  Nuclear  toaiB,  Reporting 
And  rvcoit&eeping  rKjusniCBli. 

Accordingly,  Part  778  of  di«  Export 
Adrntadstration  Regulations  is  amended 
as  follows: 

PART  77t-(  AMENDED] 

1.  The  authority  citation  for  Part  778 
continues  to  read  as  follows: 

AuifaMitr  Pub.  L  m-n.  fls  Stat  sra  (90 

U.S.C  app.  2401 «/  M9.),  M  wnwasd  by  IHib. 
L  97-14S  af  DKUibv  a.  lfl«L  by  Piih.  L  fl»- 
64  of  July  12.  IMS  and  by  Pub.  L  lOMia  of 
Augnst  23.  ItaB;  EX).  12825  of  July  12. 1865  (80 
PR  arar.  July  M.  laaS);  Pub.  L  fl8-22S  of 

Di  uwib  II  m  tnr  fw  vac,  rm  h  asy.); 

BA  lan  af  Saplaiabar  9.  MM  ISO  PR  mn. 
Septambwlik  IMS)  as  aOKMd  by  oodoi  of 
Ssptaaibar  4.  IflM  (SI  PR  naK  SaptMriw  8, 
1986):  Pubi  L 19-440  of  Odabar  X  MM  (at 
U&C  a^MQ.):  and  B.a  12S71  of  Octobw  V. 
1986  (51  PR  39606.  October  28, 1966). 
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Dated:  May  25. 1969. 

I— JliJUsajw. 

Deputy  AMa/mantSacntarf  far  Expoit 
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K  The  Food  and  Drug 
Adminiatoatioa  (FD^  ia  amending  die 
animal  dms  regolatiaoa  to  reflect 
approval  of  a  sondemental  new  animal 
drag  appQcation  (NADA)  Bled  by 
Anaqaest.  Division  of  BOC.  Inc.. 
providing  for  use  of  isofhirane  for 
induction  and  matntenance  of  general 
anesthesia  in  dogs. 
BPncnviOATi:  fane  1. 1988. 

PON  RMfWR  MMIMAVIOII OOHTIICT: 

MMda  K.  Laridna.  Canter  for  Vetartawy 
Medicine  (HFV-112).  Pbod  awl  On« 
AdministratiBa.  8800  FIsiMn  Lane. 
itocfcstla.  MD 18817. 8at-4«3-8480. 


Anaqueet.  OinriMaa  «l  BOC  iM 
MaaniBiBAfre^  Manair  WHi  ^^  0P8M, 
kae  Mad  a  Mpplenent  to  HADA 135-773 
for  AEmoM**  (faaflnnma).  an  Inhalation 
anesthetia  Tim  supplement  ia  fbr 
induction  and  maintenanca  of  general 
anesdMsia  in  dogs.  The  NADA  waa 
originally  approved  for  tndactkm  and 
maintenance  of  general  anesthesia  tai 
horses.  The  sapplemsntai  NADA  is 
qjprovwl  aod  the  fsguiationa  an 
amended  in  21  CFh  528.118^0]  to  reHect 
the  approval  The  basis  of  apivovBl  is 
discussed  in  the  (^«edam  of  Infonnatton 
summary. 

In  accordance  with  the  freedom  of 
infoimation  provisions  oi  Part  20  (21 
CFR  Part  20)  and  |  5MJl|eM2Mii)  (21 
CFR  5l4.11(e)(2)(U)).  a  summary  of 
safety  and  effectiveness  data  iad 
information  submitted  to  support 
approval  of  thia  application  ma^  be  seen 
in  the  Dockets  Mansgessent  Bnndk 
(HFA-«»).  Pood  and  Dn« 
AdminMlratioo.  R8L  4-82. 6800  Flsfasa 
Lane.  RodndttB.  hO)  20887.  froa  9  am 
to  4  p.m.,  Moads7  throng  Friday. 

Tne  agency  has  caiefully  considered 
the  potential  environmental  effects  of 
this  aodon.  PDA  has  ooncJnded  that  tfM 
action  will  not  have  a  aipdfioant  iapnol 
on  the  human  environment  and  that  an 
environBMnlal  impact  atatemeot  ia  not 
required.  The  agency's  findi^ef  no 
siffuficant  impact  and  the  evidence 
supporting  tiiat  Bncfing.  contained  in  an 
environmental  aaeeBsmBnt.  tmff  he  seen 
in  the  Dockets  Management  Branch 
(addreas  above)  behpreen  9  ajn.  aad  4 
pjn.,  Monday  through  Friday. 

List  of  Subiects  hi  21  CFR  Part  829 

Animal  drtigs. 


Therefore,  awtar  the  Paderal  Fbod, 
Drug,  and  Coamette  Act  and  iMdar 

authority  delegated  to  the  Commiasioner 
of  Food  and  Drags  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
529  is  amended  as  follows: 

PART  529-CEflTAIN  OTHER  DOSAGE 
POVM  NEW  ANtMALDRUOS  NOT 
SUBJECT  TO  CERTIFICATION 

1.  Tbe  aatboiity  dtatkm  Car  A  CFS 
Part  529  continues  to  read  as  feUowc 

Aaterilr  Sec  SlZP).  62  Stat.  S«7  (21  XSS.C. 
986Mt));  21 CPR  S.M  awl  8JI. 

2.  Section  829.1188  is  amended  by 
revising  paragraph  tc)  to  read  as 
follows: 

1928.1188 


(c)  ComdMoim  ef  uae— (1)  AmamKi    (f) 
HontK  For  iBdncMon  of  eargiori 
anesthesia:  3  to  6  percent  lauilmaue 


(ivla8ocyg8B7Tor8  toluiBint88.  rlHr 
maintenance  of  8Tbgfcalane9fbMAa:'lS 
to  U  pereent  Isoflurane  (with  oxygen). 

(ii)  Doga:  For  induction  of  surgical 
anesdMeia:  2  to  2.S  percent  ieofkanne 
(with  OKygen)  for  5  to  10  minutes:  For 
maintenance  of  surgical  anesthesia:  1.5 
to  1.8  percent  isoflurane  (with  oxygen). 

[2]  Jadicaiioaa  far  uae.  For  induction 
and  BMtntawance  of  ginsrsi  aneathesia 
in  honas  and  dogs. 

(3)  UmitatiOBS.  Administer  by 
inhaiatioa;  not  for  use  In  horses  or  dogs 
sensitive  to  halggenated  agents; 
increasing  depth  of  anesthesia  may 
tacraeae  hypotenston  and  oaepiratory 
dapnaaion;  ose  leaa  than  usnal  amoimts 
ofnoarfspolarirtag  retaxanta;  ase  wMi 
veipoifcBrs  producing  predictable 
percentage  concentrations:  not  for  use  in 
horsea  fcitended  for  food;  Federal  law 
restricts  diia  drag  to  use  Iqr  or  on  the 
fa  fcanaed  vetarinarian 


May  28,1889. 


Director,  Center  for  Veterinary  Medlchm. 
[PR  Doc  8848M1  med  B-m-«6t  8948  eai] 


DE^MITMEIir  OF  DEFENSE 

OfliM  of  Sw  Sacrotary 

32CFRPVt9St 

AMSMMy  of  OoO  tXrocSvM.  DoO 


;  OfBce  of  the  Secretery  of 
Defense.  DoD. 

AcnOHC  nnal  rde. 


:  lids  rule  updates  DoD 
procedures  on  the  availability  of  OoD 
Dixectivea.  DoD  loatactions.  OoD 
publications,  and  changes-  U  oowera 
revisions  on  the  availability  of  DoO 
Directives  and  Instractions,  and 
publications  to  the  piAHc  and  U.8. 
Government  Agendes  ether  than  the 
Department  of  Defense  and  the  increase 
in  subscription  cost. 

Bmcnvi  OMK  May  1.  UNA 

Ms.  Linda  M.  Dyinuu,  DIr  actives 
Dtvision.  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services.  Washington,  DC 
20301-1155.  telephone  (202)  60^-4111. 

90PVUNMITMT  MTOMBATION!  On 

November  20.  MBB.  die  Department  of 


) 
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Defense  Published  a  revision  (51  PR 
41962)  of  32  CFR  Part  289.  This  revision 
udpates  the  ordering  and  subscription 
services  rendered  bjf  the  Navy 
Publishing  and  Mnting  Services. 

List  of  Subjects  fa]  32  CFR  Part  288 

DoD  Directives  System  issuances. 
Availability  to  Uie  public.  Freedom  of 
information. 

Accordingly.  Part  289  of  Tide  32  is 
revised  to  read  as  follows: 

PART  2t9-AVAILABIUTY  OF  DoD 
DIRECTIVES,  DoO  INSTRUCTIONS. 
DoD  PUBUCATIONS,  AND  CHANGES 

8k. 

289.1  Subtcription  aervlce  for  DoD 
directives  and  tnstnictions. 

286.2  Oderteg  indhridaal  coplea  of  DoD 
dfrectives  and  instnictioBs. 

2803    OrdBriagoaapieteselsofDoD 

directrwaa  and  iastmctiaaa. 
289.4    OrdariQgindividaaloopMsefDoO 

pubhcatioim. 

Avdiadty:  10  U.&C  133, 81  U.S.C.  483a 
(288.1    lubacrtBilonaervlceaferDeO 


(a)  DoD  Directives,  Instructions,  and 
changes  publislied  in  U>e  Number  Index 
section  of  DoD  5025.1-1,  DoD  Directives 
System  Annual  Index  (except  tbme 
issuances  identified  as  dassified)  are 
available  to  the  public  and  U.S. 
Government  Agendes  on  a  subscription 
basis  for  $18.00  a  year.  DoD 
Components  must  obtain  DoD  Directives 
and  Instructions  from  their  own 
publications  channels. 

(b)  An  annual  eebecription  consists  of 
one  copy  of  each  newly  released  and 
revised  DoD  Directive  and  Instruction 
pubhshed  nnder  dM  sulked  groaps  that 
are  specified  in  a  given  art)acriptiou. 
Subscriptiuua  are  accepted  for  one  or 
more  sabject  groupa.  The  sabyect  groups 
areasfoUowr 

1000    Manpower,  Reserve  Afhlrs,  and 

Personnel 
2000    International  Programs  and  Secority 

Assistance 
3000    Plaiuuag.  Reaearcfa  and  Development, 

Intelligenca.  Space  Syatens  aod 

Prognau 
4000    Logistica.  Acquisition,  and  Resources 

Management 
5000    General  Administration 
5025.1-1    DoD  Directives  System  Annual 

Index 
6000    Safety.  Heahh.  and  Medical 
7000    Coavtnrfierriiip 

(c)  Subscription  orders  may  be  placed 
with  the  Director,  Navy  PuUkhing  and 
Printing  Service,  Building  4.  Section  D, 
700  Robbing  Avenue,  Philaddphia.  PA 
10111.  Orders  must  be  in  writii^ 
accompanied  by  a  certified  check  or 
money  order  for  $16.00  payable  to  Navy 
Publishing  and  Printing  Service. 


1289.2  Ordering  Individual  eepiea  Of  DeO 
viracttvaa  and  biatnictlona. 

(a)  DoD  Directives,  Instructions,  and 
changes  published  in  the  Number  Index 
section  of  DoD  5025.1-L  DoD  Directives 
System  Annual  Index  (except  those 
issuances  identified  as  classified}  are 
available  to  the  public  and  MS. 
Government  Agendes  «vithout  chaige. 
DoD  Components  must  obtain  DoD 
Directives  and  Instructions  from  their 
own  publications  channels. 

(b)  Orders  for  individual  copies  are 
limited  to  five  copies  per  line  item. 
Written  requests  for  individual  copies 
should  be  submitted  to  the  Commanding 
Officer,  ATTN:  Code  1053,  Naval 
Publications  and  Forms  Center,  5801 
Tabor  Avenae,  Philadetfrfiia, 
Pennsylvania  19120-5099.  Urgent 
requests  may  be  submitted  by  TELEX 
and  telegraph.  The  TQ£X  nnmb«-  is 
834295  and  the  Western  Union  telegraph 
number  is  (710)  670-1685.  The 
commercial  telephone  number  is  (215) 
697-3321.  Ail  requests  must  include 
personal  or  organization  name  and 
complete  mailing  address  (street 
address  or  P.O.  box  miffit)er.  dty,  state, 
zip  code,  and  country,  if  applicable). 

5289.3  Ordering  compiate  sets  Of  DoO 
dbecUvea  and  Instnicttona. 

This  service  is  no  longer  available. 

f289.4   Ordering  mdMdwrieopiea  of  DoO 
Piib8cationa. 

(a)  Requests  for  DoD  publications  and 
changes  listed  in  the  Number  Index 
section  of  DoD  5025.1-1  (except  those 
publications  identified  as  classified) 
should  be  forwarded  to  the  various 
sources  that  are  identified  in  the 
Availability  Column  of  the  DoD 
Publications  subsection  of  DoD  S02S.1-I. 
A  fee  win  be  charged  for  DoD 
Publications  ordered  from  the  National 
Technical  Information  Service, 
Springfield,  Virginia. 

(b)  DoD  5025.1-1.  DoD  IKrectives 
System  Annual  Index,  is  available  at 
cost  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Sprir^gfield,  Virginia  22181. 
This  publication  also  may  be  ordered 
from  the  Naval  Publications  and  Forms 
Center,  5801  Tabor  Avemie, 
niiladelphia.  PA  19120-5099. 

P Jl.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Deportment  of  Defense, 
May  25. 1989. 

pit  Doc  89-12914  Filed  5-^1-89;  8:45  am] 
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DCPARTHENT  OF  TRANSPORTATION 

CooatQuard 

33CFRPwt1M 

(CGD0fr-8»-M] 

Spedal  Local  Ragulattona  for  Marino 
Evonts,  American  DiiAota* 


CtwptMk  Ithror  Britfgo^CMnbrldoo, 


AOENCv:  Coast 

ACnOM:  Final  rule. 


Cu^DOT. 
de^J 

lanenrspeda^ 


;  Permanenrspedal  local 
regulations  are  adopted  for  the 
American  Diabetes  Assodatlon 
Triathlon.  Tlds  event  will  consist  of 
approximately  400  swimmers  racing 
across  Ae  Choptank  Riv».  The  s%vim 
course  wi9  be^  at  the  sandy  beach  on 
the  west  side  Of  the  Gateway  Marina 
entrance  on  flie  north  shore  of  the 
Choptank  River  and  and  at  Great  Marsh 
Point  on  tbe  opposite  shore.  These 
regtdations  restrict  vessel  navigation  in 
the  regulated  area  dtiring  the  swim 
portion  of  the  Triathlon.  Notice  of  the 
predse  date  and  times  the  regulations 
are  effective  will  be  published  in  the 
Local  Notice  to  Mariners  and  by  Federal 
Register  Notice.  These  special  local 
regulations  are  considered  necessary  to 
control  vessel  traffic  and  to  provide  for 
the  safety  of  life  and  property  on  the 
navigable  waters  within  the  immediate 
vicinity  of  diis  event 

date:  This  rule  is  e&ective  June  1. 188^ 

Compliance  with  tbeee  regulations 
«vill  be  required  at  different  dalaaaad 
times.  The  Fifth  Coast  Guard  District 
Commander  will  publish  notices  in  the 
Local  Notice  to  Mariners  aad  Federal 
Register  announcing  the  times  and  date 
when  these  legulatioaB  are  in  effect. 


kTKM  COKTACTt 
Billy  ).  Stephenson,  Chief.  Boating 
Affairs  Branch.  Boating  Safety  Division, 
Fifth  Coast  Guard  District  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004. 
(804)398-6204. 


SUPPLSMENTARY  MPORSBATION:  The 

Coast  Guard  published  a  notice  of 
proposed  rulemaking  in  'he  Federal 
Register  on  March  13. 1939  (54  FR 
10374).  Tntrmrtrd  nrnnni  nrrsa  - 
requested  td'  submit  oam/ne/JtS.  )k) 
comments  were  raceiwed. 

Diafting  hrforuiation 

The  drafters  of  this  Bo<ioe  are  Billy  ). 
Stepbensoru  project  offirsr.  Chief, 
Boating  Affairs  Branch,  Loating  Safety 
Division.  Fifth  Coast  Guard  District  and 
Lieutenant  Commander  Robin  K.  Kutz, 
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project  attorney,  FifUi  Coast  Guard 
District  Legal  Staff. 

DiscussioD  of  Coauooits  and  Final  Rule 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  After  publication  of  the 
notice  of  proposed  rulemaking,  the 
sponsor  advised  the  Coast  Guard  that 
the  finish  line  had  been  changed  to 
Great  Marsh  Point.  The  regulated  area 
in  §100.512(a)(l)  has  been  revised  to 
reflect  this  change.  The  swim  portion  of 
the  American  Diabetes  Association 
Triathlon  will  consist  of  approximately 
400  swimmers  racing  across  the 
Choptank  River.  The  swim  course  will 
begin  at  the  sandy  beach  on  the  west 
side  of  the  Gateway  Marina  entrance  on 
the  north  shore  of  the  Choptank  River 
and  end  at  Great  Marsh  Point  on  the 
opposite  shore.  It  is  necessary  to  close  a 
portion  of  the  Choptank  River  to  all 
traffic  except  participants  Cor  the  safety 
of  those  competing  in  the  event. 

Economic  Assessment  and  Certification 

These  regulations  are  not  considered 
major  under  Executive  Order  12291  on 
Federal  Regulation  nor  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  Because  closure  of 
the  waterway  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  not  be  inconvenienced 
significantly.  The  economic  impact  of 
these  regulations  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Accordingly,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
thefilMt^rule  does  not  raise  sufficient 
, — Jederalism  implications  to  warrant  the 
preparation  of  a  FJederalism 
Assessment.      ^ 

Environmental  impact 

This  final  rulers  been  thoroughly 
reviewed  by  the  CoasTGuard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmenal 
documentation  in  accordance  %vith 
section  2.B.2.C  of  Commandant 
Instruction  (COMDTINST)  M16475.1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  has 
been  placed  in  the  rulemaking  docket 

List  of  Subjecto  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 


Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  100— (AMENDED] 

AutiKMity:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  9  100.512  is  added  to  read  as 
follows: 

S100LS12    American  Diabetes  Assodetion 
Reech  ttw  Beadi  Triathlon,  Cttoptank  River, 
Cambridge,  Maryland. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of  the  Choptank  River 
between  the  Choptank  River  Bridge  and 
a  line  drawn  from  the  northern  shore,  at 
latitude  38°35'37"  North,  longitude 
76°03'08"  West,  to  the  southwestern 
shore,  at  latitude  38°35'31"  North, 
longitude  76°04'52"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Baltimore. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(il)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section  but  may  not 
block  a  navigable  channel. 

(c)  Effective  period.  The  Commander, 
Fifth  Coast  Guard  District,  will  publish  a 
notice  in  the  Federal  Regbter  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  announcing  the  times  and 
date  this  section  is  in  effect. 

Dated:  May  18, 1989. 

A.O.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Gvard  District 

[FR  Doc.  89-12948  Filed  5-31-89:  8:45  am] 
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33  CFR  Part  100 

ICQO  05-m-35] 

Special  Local  Regulatk>na  for  Marine 
Events,  American  Diabetes 
Aasodation,  Choptank  River  Swim, 
Choptanli  River  Bridge,  Cambridge, 
MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.512. 

summary:  This  notice  implements  33 
CFR  100.512  for  the  swim  portion  of  the 
American  Diabetes  Association 
Triathlon.  The  event  will  be  held  on 
June  4, 1989  in  the  Choptank  River.  The 
swim  portion  of  the  Triathlon  will 
consist  of  approximately  400  swimmers 
racing  across  the  Choptank  River.  The 
course  will  begin  at  the  sandy  beach  on 
the  west  side  of  the  Gateway  Marina 
entrance  on  the  north  shore  of  the 
Choptank  River  and  end  at  Great  Marsh 
Point  on  the  opposite  shore.  These 
regulations  restrict  vessel  navigation  in 
the  regulated  area  during  the  swim 
portion  of  the  Triathlon. 

EFFECTWE  date:  The  regulations  in  33 
CFR  100.512  are  effective  from  7:00  a.m. 
to  10:30  a.m.  on  June  4. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004, 
(804)  398-6204. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  drafters  of  this  notice  are  Billy  J. 
Stephenson,  project  officer,  Chief, 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District  and 
Lieutenant  Commander  Robin  K.  Kutz, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Regulations 

Mr.  Fletcher  Hanks,  Race  Chairman 
for  American  Diabetes  Association 
Choptank  River  swim,  submitted  an 
application  on  March  21, 1989  requesting 
permission  to  hold  the  swim  portion  of 
this  Triathlon  on  June  4, 1989.  Since  a 
portion  of  the  Choptank  River  must  be 
closed  to  traffic  during  this  portion  of 
the  event,  the  special  local  regulations 
in  33  CFR  100.512  are  implemented. 

Date:  May  18, 1989. 
A.D.  Breed. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Fifth  Coast  Guard  District 

[FR  Doc  89-12949  Filed  5-31-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3S78-4] 

Approval  and  Promtilgation  of 
Impiementation  Plan,  State  of  New 
Mexico,  Bernalillo  County;  Particulate 
Matter  (PM,«)  Group  II  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  Federal  Register  notice 
approves  a  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  that 
commits  the  Albuquerque 
Environmental  Health  Department  to 
conduct  particulate  matter  ambient  air 
monitoring,  data  analyses,  reporting, 
and  submittal  of  control  strategies  (if 
any  necessary)  for  Bernalillo  Coun^ 
which  was  identified  as  particulate 
matter  (l^io)  Group  II  area  in  die 
Federal  Register  notice  of  August  7, 1987 
(52  FR  29383).  This  revision  is  partially 
in  response  to  the  requirements  of  the 
PMio  National  Ambient  Air  Quality 
Standards  that  were  promulgated  by  the 
EPA  in  the  Federal  Register  notice  of 
July  1. 1987  (52  FR  24634).  This  action 
today  only  approves  the  Bernalillo 
County  PMio  Group  11  SIP  (committal 
SIP),  including  the  City  of  Albuquerque. 
The  EPA  will  publish  its  action  on  the 
remainder  of  PMio  SIP  (countywide 
regulatory  requirements)  under  a 
separate  notice  at  a  later  date. 

Today's  notice  is  published  to  advise 
the  public  that  the  EPA  is  approving  the 
Bernalillo  County  PM,o  Group  II  SIP.  The 
rationale  for  this  approval  is  contained 
in  this  notice. 

DATE:  This  action  will  be  effective  on 
(July  31, 1969.  unless  notice  is  received 
within  30  days  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  die  Federal 
Register. 

ADDRESSES:  Copies  of  Uie  City's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-hours  before  the 
visiting  day. 

SIP  New  Source  Section,  Air  Programs 
Branch.  Air,  Pesticides  and  Toxics 
Division,  Environmental  Protection 
Agency.  Region  6. 1445  Ross  Avenue. 
Dallas,  Texas  75202,  Telephone:  (214) 
655-7214. 


Air  Pollution  Control  Division,  The 
Albuquerque  Environmental  Health 
Department,  The  City  of  Albuquerque, 
P.O.  Box  1293,  Albuquerque,  New 
Mexico  87103,  Telephone:  (505)  768- 
2600. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  Behnam.  P.E.;  SIP  New  Source 
Section,  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202,  telephone:  (214)  655-7214. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Clean  Air  Act  requires  the  EPA 
Administrator  to  set  and  periodically 
reexamine  national  ambient  air  quality 
standards.  Section  108  of  the  Act  directs 
the  Administrator  to  identify 
widespread  pollutants  that  endanger 
public  health  or  welfare  and  to  issue  air 
quality  criteria  for  them.  The  intent  of 
these  air  quality  criteria  is  to  reflect  the 
latest  scientific  information  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  that  may  be  expected  from  the 
presence  of  a  pollutant  in  the  ambient 
air.  In  addition,  section  109  requires  the 
Administrator^ jto  establish  "primary" 
standards  to  pnptect^public  health  and 
"secondary"  standards  to  protect  public 
welfare  for  pollutants  identifed  under 
section  108.  Once  the  Federal  standards 
have  been  set.  section  110  of  the  Act 
requires  that  States  submit  State 
Implementation  Plans  (SIP),  which 
contain  control  measures  needed  to 
attain  the  health  based  standards  within 
specific  statutory  deadlines  and  to 
attain  standards  for  welfare  effects 
within  a  reasonable  time. 

Statutory  Requirements 

The  Clean  Air  Act  (amended  August 
1977)  establishes  a  joint  State  and 
Federal  progrtun  to  control  air  pollution. 
Under  sections  108  and  109  of  the  Act. 
the  EPA  is  responsible  for  issuing  air 
quality  criteria  and  promulgating 
National  Ambient  Air  Quality  Standards 
(NAAQS).  The  States  have  primary 
responsibility  for  implementing  the 
NAAQS.  Under  section  110  of  the  Act, 
each  State  must  develop  and  submit  to 
EPA  a  plan  that  provides  for  attainment 
and  maintenance  of  each  NAAQS  as 
expeditiously  as  practicable  within 
three  years  of  the  approved  date  of  SIP. 
The  State  is  required  to  adopt  and 
submit  a  SIP  revision  to  the  EPA  within 
nine  months  after  the  promulgation  or 
revision  of  a  primary  NAAQS.  The  EPA 
must  review  each  SIP  and  approve  or 
disapprove  its  provisions.  U  the  State 
fails  to  submit  a  plan,  or  the  EPA  finds 


the  plan  inadequate,  a  Federal  program 
may  be  instituted  in  place. 

In  fulfilling  the  requirements  of  the 
Act,  the  EPA  promulgated  the 
particulate  matter  (PMio)  rules  on  July  1, 
1987.  The  PM:o  rules  replaced  the  former 
standards  for  total  suspended 
particulate  matter  (TSP)  with  a  new 
indicator  that  includes  particulate 
matters  with  the  aerodynamic  diameters 
less  than  or  equal  to  a  nominal  10 
micrometers  (PMio)  as  measured  by  a 
reference  method  established  by  the 
EPA.  The  new  24-hour  primary  (health- 
based)  standards  limit  PMio  to  150 
micrograms  per  cubic  meter  of  air.  In 
addition  to  the  24-hour  standard,  a  new 
annual  standard  is  set  at  50  micrograms 
per  cubic  meter. 

PMio  SIP  Requirements 

The  El'A  implemented  the  PMio 
NAAQS  under  section  110  of  the  Act. 
The  States  and  EPA  began  developing  a 
monitoring  network  in  1983  to  determine 
the  concentrations  of  PMio  at  various 
locations.Jnitially,  the  network  targeted 
areas  with  high  concentrations  of  total 
suspended  particulates  (TSP).  Since  tlie 
quantity  of  good  quality  ambient  PMio 
data  was  Umited,  yet  the  States  had  a 
significant  amount  of  TSP  data,  EPA 
developed  a  procedure  for  determining 
the  probability  that  an  area  would 
violate  the  PMio  NAAQS.  The  EPA  has 
placed  all  the  counties  in  the  nation  into 
three  groups  based  on  their  probability 
of  violating  the  I^ie  NAAQS.  Under 
this  scheme,  the  area  of  each  state  was 
classified  as  Group  I,  II,  or  III.  The 
Group  I  areas  are  those  areas  with  a 
high  probability  of  not  attaining  the 
standards.  Group  II  are  those  areas 
where  existing  air  quality  data  are  not 
sufficient  to  determine  if  they  are 
attaining  the  standards,  and  Group  III 
areas  are  those  with  a  iiigh  prol)ability 
of  attaining  the  NAAQS  without 
revisions  to  the  existing  control 
strategies.  The  list  of  PMio  Group  I  and 
Group  II  areas  was  published  in  the 
Federal  Register  notice  of  August  7. 1987 
(52  FR  29383). 

The  States  are  required  to  submit  SIPs 
for  all  areas  in  Group  II  within  nine 
months  of  NAAQS  prbmulgation,  but 
these  SIPs  need  not  contain  full  control 
strategies  and  demonstrations  of 
attainment  and  maintiSnance.  Instead, 
States  may  submit  "committal"  SIPs  that 
supplement  the  existing  SIPs  with 
enforceable  qommitments  to:  (a)  Gather 
ambient  PMio  data,  at  least  to  an  extent 
consistent  with  minimum  EPA 
requirements  and  guidance:  (b)  Analyze 
and  verify  the  ambient  PMio  data  and 
report  24-hour  PM,o  NAAQS 
exceedances  to  the  Regional  Office 
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within  45  days  of  each  exceedanc«;  (c) 
When  an  appropriate  number  of 
veriHabie  24-hour  NAAQS  exce^dimces 
becomes  available  or  when  aifannual 
arithmetic  mean  above  the  level  of  the 
annual  PMio  NAAQS  becomes      /'^ 
available,  acknowledge  that  a 
nonattainment  problem  exists  and 
Immediately  notify  the  Regional  Office; 
(d)  within  30  days  of  the  notification 
referred  to  in  (c)  above,  or  within  37 
months  of  promulgation,  whichever 
comes  first,  determine  whether  the 
measures  in  the  existing  SIP  will  assure 
timely  attainment  and  maintenance  of 
the  primary  PMio  standards,  and 
immediately  notify  the  Regional  CHflce: 
and  (e)  Within  6  months  of  the 
notification  referred  to  in  (d)  above, 
adopt  and  submit  to  EPA  a  PMto  control 
strategy  that  assures  attainment  as 
expeditiously  as  practicable  but  no  later 
than  three  years  from  approval  of  the 
committal  SIP. 

State  Submission 

The  EPA  has  identiried  six  Group  D 
areas  in  the  State  of  New  Mexico: 
namely,  Bernalillo,  Dona  Ana,  Grant, 
Sandoval,  Santa  Fe,  and  Taos  counties. 
The  PMio  Group  II  SIP  revision 
submitted  by  the  New  Mexico  State 
Environmental  Improvement  Division 
included  all  counties  listed  by  the  EPA 
except  for  Bernalillo  County  for  the 
reason  described  below.  The  New 
Mexico  Air  Quality  Control  Act 
(NMAQCA)  allows,  by  ordinance,  "A" 
class  counties  and  any  municipality 
within  an  "A"  class  county  to  create 
municipal,  county,  or  joint  air  quality 
board  to  administer  and  enforce  the 
provisions  of  the  NMAQCA.  The  City  of 
Albuquerque  and  Bernalillo  County 
have  jointly  established  such  a  board  for 
administration  and  enforcement  of 
NMAQCA  because  Bernalillo  County  is 
an  "A"  class  county.  The  Albuquerque 
Environmental  Health  Department  is  the 
regulatory  and  administrative  agency  for 
implementing  and  enforcing  the  air 
quality  control  regulations  of  the  City  of 
Albuquerque  and  Bernalillo  County  Air 
Quality  Control  Board.  Therefore,  the 
Albuquerque  Environmental  Health 
Department  has  submitted  a  PMio  Group 
II  SIP  for  Bernalillo  County  that  is 
further  discussed  below. 

On  December  7, 1988,  the  Governor  of 
New  Mexico  submitted  a  SIP  revision 
for  Bernalillo  County  in  compliance  with 
the  requirements  of  the  PMio  program 
(52  FR  24634]  to  fulfill  the  specific 
provisions  of  the  PMio  Group  II  areas. 
Before  the  Governor's  submission,  the 
Albuquerque  and  Bernalillo  County  Air 
Quality  Control  Board  adopted  this  plan 
revision  on  November  9, 198a  The  PMie 
Group  II  SIP  revision  contained  (1)  area 


description.  (2)  monitoring  and  quaUty 
assurance  plan,  (3)  commitments  On  the 
procedures  and  milestones  for  meeting 
the  Federal  mandate,  and  (4)  a  letter  of 
commitment  hvm  the  Director  of  the 
Albuquerque  Environmental  Health 
Department.  The  Director's  letter  fully 
commits  the  Department  to  comply  with 
the  1^10  Group  II  requirements,  and  the 
content  of  this  letter  is  stated  below: 

This  letter  it  in  reference  to  the  PMi«  Group 
II  SIP  requirements  particulariy  as  pertains  to 
Bernalillo  County.  In  response  to  the 
requirements  of  the  July  1. 1967  Federal 
Ragittar  notice  on  PMio.  the  Albuquerque 
Environmental  Health  Department  has 
prepared  a  Committal  SIP  for  all  of  Bernalillo 
Co«inty  which  has  been  classified  Group  II 
for  this  pollutant.  As  expressed  in  the 
attached  SIP  revision,  the  Department  is 
committing  to  carry  out  all  required  actions 
such  as  monitoring,  reporting,  emission 
inventory  development  and  other  tasks 
necessary  to  satisfy  the  SIP  requirements  for 
PMm  Group  11  areas. 

The  specific  commitments  for 
monitoi:ing.  data  analysis,  and  reporting 
of  the  PMio  Group  II  area  are  given  in 
the  SIP  and  quoted  as  follows: 

Commiimeots  for  the  BamaliUo  County 
Group  Area 

For  PMio  II  SIP  purposes  the  Department 
commits  to  the  following  actions  as  specified 
in  "Requirements  For  Group  II  Areas "  in  the 
Federal  Ragistar,  52  FR  No.  12&  pp.  24681 
(July  1, 1987). 

A.  Monitoring:  As  mentioned  previously, 
the  Department  will  monitor  at  Site  2ZO 
during  every  other  24  hour  period.  Data 
collection  has  already  t)egun  on  December  1. 
1967.  All  data  are  and  will  continue  to  be 
collected  and  analyzed  as  expeditiously  as 
possible.  All  monitoring  is  and  will  continue 
to  be  performed  in  accordance  with  standard 
procedures  delineated  in  40  CFR  Part  53, 
"Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods ".  and  40  CFR  Part  58, 
"Ambient  Air  Quality  Surveillance  for 
Particulate  Matter."  In  addition,  as  a  means 
to  assess  other  potential  attainment  problems 
and  establish  an  understanding  of  the  local 
PMio  fraction  of  the  total  TSP  sites  2ZK,  2ZE, 
2ZL,  and  22^  will  be  monitored  every  sixth 
day  in  accordance  of  the  40  CFR  Part  53 
Reference  Methods  as  well  as  the  Quality 
Surveillance  requirements  of  40  CFR  Part  58 
cited  above  for  2ZO. 

B.  Exceedances:  The  Department  will 
analyze  the  data  and  report  any  exceedances 
of  the  annual  or  24-hour  PMio  NAAQS  to  EPA 
Region  VI  within  45  days  of  the  exceedanca. 

C.  Nonattainment  Acknowledgement:  The 
Department  will  follow  the  provisions  of 
Section  2  of  the  PMio  SIP  Development 
Guideline  (June  1967)  and  subsequent 
supplements  to  determine  the  attainment 
status  of  the  Group  II  area  based  on  PMio 
monitoring  data.  When  it  is  determined  per 
the  above  guideline  that  an  area  is  In 
nonattainment  of  the  24-hour  or  annual  PMm 
NAAQS,  the  Department  will  acknowledge 
the  nonattainment  status  and  promptly  notify 
EPA  Region  VL 


D.  SIP  Adequacy  Determination:  Within  30 
days  of  a  notification  to  EPA  Region  VI  of  a 
nonattainment  determination,  or  by  August 
31. 1990.  whichever  comes  first,  the 
Department  will  determine  whether  the 
measures  in  the  existing  SIP  will  assure 
timely  attainment  and  maintenance  of  the  24- 
hour  and  annual  average  PMio  NAAQS  and 
promptly  notify  EPA  Region  VI.  In  making 
this  determination,  the  Department  will 
consider  the  following  factors: 

1.  Air  quality  data  will  be  analyzed  to 
determine  if  attainment  can  be  demonstrated 
in  accordance  with  40  CFR  Part  50,  Appendix 
K  or  the  "Guideline  on  Exceptions  to  Data 
Requirements  for  Detennining  Attainment  of 
Particulate  Matter  Standards '  in  the  absence 
of  adequate  PMio  data. 

2.  The  existing  control  strategy  will  be 
reviewed  to  ensure  it  is  fully  implemented 
and  enforced.  This  will  include  a 
determination  as  to  whether  the  provisions  of 
AQCR  No.  19— Breakdown,  Abnormal 
Operation  Conditions,  or  Scheduled 
Maintenance  are  adequate  to  prevent 
circumvention  of  particulate  matter  emission 
limitations. 

3.  Emission  inventories  and  source 
limitations  will  be  evaluated  to  determine  if 
increases  from  actual  to  allowable  emissions 
could  cause  exceedances  of  the  PMio 
NAAQS.  The  Department  will  prepare  the 

'  necessary  emission  inventory  to  make  this 
determination  using  the  guidance  provided  in 
EPA  PAfio  SIP  Development  Guidelines,  June 
1987  and  subsequent  supplements.  This  will 
be  completed  by  Auj^st  31. 1990  as  indicated 
in  the  work  schedule  in  Appendix  C. 

R  Control  Strategy:  The  Department  will 
adopt  and  submit  to  EPA  Region  VI  a  PMio 
control  strategy  within  6  months  of  the  SIP 
adequacy  notiHcation  required  in  Item  D 
above.  The  control  strategy  will  assure 
attainment  of  the  PM,o  NAAQS  as 
expeditiously  as  practicable  but  no  later  than 
3  years  from  the  date  EPA  approves  this  PMio 
committal  SIP  revision.  The  Department  may 
request  an  additional  2  years  to  reach  • 
attainment  for  any  Group  II  site  where 
monitoring  data  has  demonstrated  a 
nonattainment  situation.  The  control  strategy 
*vill  be  developed  in  accordance  with  PMio 
SIP  Development  Guideline,  EPA-450/2-86- 
001,  June  1987  and  subsequent  supplements. 

Today's  action  only  approves  the 
PM.o  Group  n  SIP  (committal  SIP)  for 
the  Bernalillo  County.  The  EPA  will 
publish  its  action  on  the  remainder  of 
the  PMio  SIP  (Countywide  regulatory 
requirements)  under  a  separate  notice  at 
a  later  date. 

Final  Action 

The  EPA  has  reviewed  the 
Department's  submittal  and  determined 
that  the  Department  commitments  and 
procedures  are  adequate  for  monitoring, 
data  analysis,  reporting,  and 
subsequently  submitting  a  SIP  revision 
(if  any  required)  for  the  PMio  Group  II 
area.  In  addition,  the  EPA  Bnds  that  the 
Department  commitments  are  in 
conformance  with  the  specific 
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requirements  of  the  PMio  Group  II  areas 
of  the  July  1. 1987  Federal  Reguter 
notice  (52  FR  24634).  However,  the  EPA 
wants  to  clarify  paragraph  E  of  the 
Department  commitments,  as  quoted  in 
this  notice,  that  refers  to  the  possibility 
of  Department  requesting  extension 
under  section  110(e)  of  the  Clean  Air  Act 
beyond  the  maximum  three  year  period 
allowed  in  section  110(a)(2)(A)  of  the 
Act,  Section  110(e)  of  the  Act  allows  the 
Administrator  of  EPA  to  grant  a  two 
year  extension  to  the  State  in  certain 
cases  if  the  requirements  of  this  section 
of  the  Act  are  satisiHed  by  the  State. 
The  Administrator  can  not  grant  any 
extension  solely  by  a  request  unless  the 
conditions  specified  under  Section 
110(e]  are  completely  and  clearly 
supported  by  actual  data, 
documentation,  and  other  evidence  that 
the  area  in  question  can  not  attain  the 
PMio  NAAQS  within  the  three  year 
period.  Therefore,  the  EPA,  with 
clarification  stated  above,  is  approving 
the  PMio  Group  II  SIP  for  Bernalillo 
County. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  elective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
Chie  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  July  31, 1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  31, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Incorporation  by  reference  of  the  New 
Mexico  State  Implementation  Plan  was 
approved  by  th^^Birector  of  the  Federal 
Register  on  Jidy  1. 1982. 


This  rulemaking  is  issued  under  the 
authority  of  section  110  of  the  Clean  Air 
Act.  42  U.S.C.  7410. 

Lists  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  and  Particulate 
matter. 

Date:  May  19, 1989. 
Joseph  0,  Winkle. 

Acting  Regional  Administrator. 

PART  52-{  AMENDED] 

Title  40,  Part  52  of  the  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

SubfMTt  GG — New  Mexico 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  A  new  $  52.1638  is  added  to  read  as 
follows: 

952.1638    BamaHllo  County  particuiatt 
matter  (PMio)  Group  II  SIP  commitments. 

(a)  On  December  7, 1988,  the 
Governor  of  New  Mexico  submitted  a 
revision  to  the  State  Implementation 
Plan  (SIP)  for  Bernalillo  County  that 
contained  commitments,  from  the 
Director  of  the  Albuquerque 
Environmental  Health  Department,  for 
implementing  all  of  the  required 
activities  including  monitoring, 
reporting,  emission  inventory,  and  other 
tasks  that  may  be  necessary  to  satisfy 
the  requirements  of  the  PMio  Group  II 
SIPs.  "The  City  of  Albuquerque  and 
Bernalillo  Counfy  Air  Quality  Control  ^». 
Board  adopted  this  SIP  revision  on       ^ 
November  9, 1988. 

(b)  The  Albuquerque  Environmental 
Health  Department  has  committed  to 
comply  with  the  PMio  Group  II  State 
Implementation  Plan  (SIP)  requirements, 
as  articulated  in  the  Federal  Register 
notice  of  July  1, 1987  (52  FR  24670),  foe 
Bernalillo  County  as  provided  in  the 
Counfy's  PMio  Group  II  SIP.  In  addition 
to  the  SIP,  a  letter  from  the  Director  of 
the  Albuquerque  Environmental  Health 
Department,  dated  November  17. 1988. 
stated  that:  ^ 

(1)  This  letter  is  in  reference  to  the 
PMio  Group  II  SIP  requirements 
particularly  as  pertains  to  Bernalillo 
County.  In  response  to  the  requirements 
of  the  July  1, 1987  Federal  Register 
notice  on  PMio,  the  Albuquerque 
Environmental  Health  Department  has 
prepared  a  Committal  SIP  for  all  of 
Bernalillo  Counfy  which  has  been 
classified  Group  II  for  this  pollutant. 

(2)  As  expressed  in  the  attached  SIP 
revision,  the  Department  is  committing 
to  carry  out  all  required  actions  such  as 
monitoring,  reporting,  emission 


inventory  development  and  other  tasks 
necessary  to  satisfy  the  SIP 
requirements  for  PMio  Group  U  areas. 

(FR  Doc.  89-12983  Filed  5-31-89;  8:45  am) 
BHXMQ  COOC  tSaO-SO-M 

40  CFR  Part  52 
lFRL-3579-2;  KY-0371 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky:  Stack 
Height  Review 

agency:  Enviropmental  Protection 
Agency.  , 

action:  Final  rule. 

summary:  EPA  today  approves  a 
declaration  by  Kentucky  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP).  The  State 
was  required  to  review  its  SIP  for 
consistency  within  nine  months  of  fmal 
promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 
Kentucky  has  satisfied  its  obligations 
imder  section  406  of  the  Clean  Air  Act 
Amendments  of  1977  to  review  its  SIP 
with  respect  to  EPA's  revised  stack 
height  regulations.  No  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique  with  the  possible 
exception  of  the  Ashland  Oil,  Inc.,  oil 
refinery  in  Catlettsburg.  The  analysis  for 
this  source  will  be  done  in  a  subsequent 
notice. 

EFFECnVE  date:  This  action  will  be 
effective  on  July  3, 1989. 
addresses:  Copies  of  the  materials 
submitted  by  Kentucky  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Sti^et,  S.W.,  Washington.  D.C. 
20460 
Air  Programs  Branch,  Region  IV, 

Environmental  Protection  Agency,  345 
;  Courtland  Street,  N-E.,  AUanta. 
^^eorgia  30365 

Mr.  William  C.  Eddins,  Director, 
Division  for  Air  Quality,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Frankfort  Office 
Park,  18  Reilly  Road.  Frankfort, 
Kentucky  40601  | 

FOR  FURTHER  INFORMATION  CONTACft^ 

Beveriy  T.  Hudson,  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed    ~A 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 
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•UPPLfMCNTAIIV  INTOMIATION:  On 
February  8, 1982  (47  FR  5884),  EPA 
promulgated  final  regulationa  limiting 
stack  height  credit  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund,  Inc., 
the  Natural  Resources  Defense  Council, 
Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.2d  436.  On  October  11. 1983,  the  court 
issued  its  decision,  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions, 
and  upholding  other  portions. 

On  February  28. 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition  (104  s.  CT. 
3571).  and  on  July  18, 1984,  the  Court  of 
Appeals  formally  issued  a  mandate 
implementing  its  decision  and  requiring 
EPA  to  promulgate  revisions  tc  the  stack 
height  regulations  within  six  months. 
The  promulgation  deadline  was 
ultimately  extended  to  June  27. 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878),  and  fmalized  on 
July  8. 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms. 
Including  "excessive  concentration," 
"dispersion  techniques,"  "nearby,"  and 
other  importanr concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (CEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  P.L. 
95-95.  all  states  were  required  to  (1) 
review  ami  revise,  as  necessary,  their 
state  imp^mentation  plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  CEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  writh  emissions  of 
sulfur  dioxide  (SOi)  in  excess  of  5.000 
tons  per  year.  These  limits  correspond 
to  the  de  minimis  CEP  stack  height  and 
the  de  minimis  SOi  emission  exemption 
from  prohibited  disperson  techniques. 
Sources  were  exempted  from  further 


review  if  they  fell  under  the 
grandfathering  clause  (i.e.,  in  existence 
before  December  31, 1970),  if  their  stack 
height  was  less  than  de  minimis  stack 
height  (65m),  or  if  their  actual  height 
was  less  than  the  calculated  Good 
Engineering  Practice  (CEP)  stack  height. 

The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  Kentucky  has 
concluded  that  its  SIP  includes 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  in  accordance 
with  the  revised  EPA  stack  height 
regulations.  They  also  found  that  no 
emission  limitations  have  been  affected 
by  stack  height  credits  above  GEP  or 
any  other  prohibited  dispersion 
techniques.  Kentucky  has  indicated  that 
the  documentation  is  available  for 
review  at  the  State  office  (listed  above). 

On  March  27, 1987,  Kentucky 
submitted  for  EPA'a  approval 
documentation  for  Good  Engineering 
Practice  (GEP)  Stack  Height.  EPA 
proposed  to  approve  the  declaration  on 
March  14, 1989  (54  FR  10567).  At  that 
time,  the  public  was  invited  to  submit 
written  comments  on  the  proposed 
action.  However,  no  comments  were 
received.  EPA  is  therefore  approving  the 
State's  declaration  that  no  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique  with  the  possible 
exception  of  the  Ashland  Oil,  Inc.,  oil 
refinery  in  Catlettsburg  and  the  two 
sources  identified  below. 

On  January  22,1988.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
issued  its  decision  in  NRDC  v.  Thomas, 
838  F.2d  1224  (D.C.  Dir.  1988),  regarding 
the  Environmental  Protection  Agency's 
(EPA's)  stack  height  regulations  (50  FR 
27892,  July  8, 1985);  the  court  upheld 
most  of  the  rules,  but  certain  provisions 
were  remanded  to  the  EPA  for  further 
consideration.  Accordingly,  EPA  is  not 
acting  on  two  sources  (Big  Rivers-Green 
#1  &  2,  Kentucky  Utilities-Ghent  #3  &  4) 
because  they  currently  receive  credit 
under  one  of  the  provisions  remanded  to 
EPA.  Kentucky  and  EPA  will  review 
these  sources  for  compliance  with  any 
revised  requirements  when  EPA 
completes  rulemaking  to  respond  to  the 
;V/iZ3C  remand. 

EPA  Review.  EPA  has  reviewed 
Kentucky's  submittal  and  concurs  with 
the  conclusion  that  no  revisions  to 
Kentucky's  existing  source  emission 
limitations  are  necessary  as  a  result  of 
EPA's  revised  stack  height  regulations. 
Kentucky  has  therefore  met  its 
obligations  under  section  406  of  P.L  95- 
95  for  existing  source  emission 


limitations.  (EPA  approved  Kentucky's 
stack  height  rules  for  new  sources  on 
September  4. 1987  (52  FR  33592).) 

Final  Action.  EPA  approves  the 
declaratioD  by  Kentucky  that  recent 
revisions  to  Q'A's  stack  height 
reg\ilations  do  not  necessitate  SIP 
revisions  for  specific  sources  in  this 
State.  EPA  proposed  to  approve  the 
declaration  on  March  14, 1989  (54  FR 
10567).  The  declaration  does  not  apply 
to  the  two  sources  mentioned  above  and 
the  Ashland  Oil,  Inc.,  an  oil  refinery  in 
Catlettsburg.  The  analysis  for  this  last 
soiut%  will  be  handled  in  a  subsequent 
notice.  Under  section  307(b)(1)  of  tfie 
Act,  petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  31, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subject  in  40  CFR  Part  52 

Air  Pollution  Control, 
Intergovernmental  relations,  Particulate 
master,  Sulfur  oxides. 

Ddted:  May  11, 1989. 

Joe  R.  Franzmatbes. 

Regional  Administrator. 

Part  52  of  Chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  S— Kentucky 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.933  is  added  to  read  as 
follows: 

952.933    Control  Strategy:  Sulfur  oxides 
and  particulate  matter. 

In  a  letter  dated  March  27, 1987,  the  ' 
Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
certified  that  no  emission  limits  in  the 
State's  plan  are  based  on  dispersion 
techniques  not  permitted  by  EPA's  stack 
height  rules.  This  certification  does  not 
apply  to:  Big  Rivers-Green  #1  &  2, 
Kentucky  Utilities-Ghent  #3  &  4,  emd 
Ashland  Oil,  Inc.-Catlettsburg. 

[FR  Doc.  89-12932  Filed  5-31-89;  8:45  am] 
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40  CFR  Part  52 
[FRL-3578-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  denial  of  petition  for 
reconsideration  of  the  Muskingum  River 
approval. 

SUMMARY:  On  May  20. 1988  (53  FR 
18087),  the  USEPA  published  a  final 
notice  approving  a  revision  to  the  Ohio 
State  Implementation  Plan  (SIP)  for 
sulfur  dioxide  (SO?)  for  the  Ohio  Power, 
Muskingum  River  Power  Plant,  located 
in  Morgan  and  Washington  Counties, 
Ohio.  On  July  18, 1988,  the  Natural 
Resources  Defense  Council,  Lie.  (NRDC) 
submitted  to  USEPA,  a  petition  for 
reconsideration  of  that  final  decision. 
After  careful  review  of  that  petition  and 
of  the  D.C.  Circuit  Court's  opinion  in 
Natural  Resources  Defense  Council,  Inc. 
v.  Thomas.  845  F.2d  1088  (May  3. 1988), 
USEPA  has  concluded  that  the  petition 
should  be  denied.  This  conclusion  is 
based  on  USEPA's  judgment  that  the 
Muskingum  SIP  revision  submitted  by 
the  State  of  Ohio,  on  the  basis  of  block 
averaging  SOi  data,  is  consistent  with 
the  existing  SOjNational  Ambient  Air 
Quality  Standards  (NAAQS).  In 
addition,  NRDC's  petition  did  not 
present  any  new  information  warranting 
reconsideration  of  USEPA's  prior 
decision.  This  response  does  not 
address  NRDCs  petition  to  conduct 
rulemaking  regarding  the  proper 
interpretation  of  the  existing  NAAQS  for 
sulfur  oxides.  That  issue  is  being 
considered  separately  as  part  of  the 
ongoing  review  of  the  SOi  NAAQS. 
Al>DRESSE8:  Copies  of  the  Muskingum 
River  SIP  revision  and  other  materials 
relating  to  the  SIP  revision  under 
reconsideration  are  available  for 
inspection  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street, 
Chicago,  Illinois  60604 
Public  Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 
Ohio  Environmental  Protection  Agency^ 
Office  of  Air  Pollution  Control,  1800 
Watermark  Drive,  Columbus,  Ohio 
43216 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Miller,  (312)  353-0396. 
SUPPLEMENTARY  INFORMATION: 

Background 

USEPA's  May  20, 198a  notice 
approving  revised  emission  limits  for  the 


Muskingum  plant  constituted  a 
modification  of  the  prior  emission 
limitation  of  6.48  pounds  of  SOi  per 
million  British  Thermal  Units  (lb/ 
MMBTU),  and  replaced  that  limit  with 
two  separate  emission  limits  for  the 
plant.  That  revision  was  submitted  by 
the  State  of  Ohio  on  April  8  and  October 
8, 1982,  to  replace  the  prior  federally 
promulgated  limit. 

The  two  new  emission  limits  are  8.6 
Ib/MMBTU  to  protect  the  primary 
standard,  with  a  compliance  date  of 
June  17, 1980,  and  7.6  Ib/MMBTU  to 
protect  the  secondary  standard,  with  a 
compliance  date  of  July  1, 1989. 
Modeling  and  monitoring  data  were 
submitted  by  the  State  of  Ohio  to 
demonstrate  that  this  revision  would  not 
interfere  with  attainment  and 
maintenance  of  the  SOi  NAAQS.  The 
data  comprising  that  attainment 
demonstration  were  based  on  the  use  of 
block  averaging  for  the  3-hour  and  24- 
hour  standards.  USEPA  reviewed  the 
revised  limits  and  demonstration,  and 
proposed  to  approve  them  on  September 
25, 1984  (49  FR  37644).  Comments 
received  on  that  proposal  included  those 
from  NRDC  arguing  that  USEPA  could 
not  approve  the  revision  since  it  was 
based  on  block  averaging  data,  and  did 
not  consider  nmning  average  data. 

After  reviewing  all  comments,  USEPA 
approved  the  revision  in  a  notice 
published  on  May  20, 1988.  On  the 
averaging  convention  issue,  USEPA 
referred  to  a  March  28, 1986. 
memorandum  "Block  Averages  in 
Implementing  SO»  NAAQS",  signed  by 
Gerald  Emison,  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards,  and 
concluded  that  Ohio's  submission  was 
adequate  and  consistent  with  the 
existing  SO*  standards.  53  FR  18089. 

D.C.  Circuit  Court  Decision  in  NRDC  v. 
Thomas 

On  May  1, 1988,  the  Administrator  of 
USEPA  signed  the  Federal  Register 
notice  aimouncing  the  final  approval  of 
the  Muskingum  River  SIP  revision.  Two 
days  later,  on  May  3, 1988,  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
issued  its  opinion  in  NRDC  v.  Thomas, 
845  F.2d  1088  (D.C.  Cir.  1988).  That  case 
involved  a  challenge  by  NRDC  to  the 
March  28, 1986,  Emison  memorandum 
regarding  the  use  of  block  averages  in 
implementing  the  SOj  NAAQS.  The 
memo  stated  that  "block  averages  are 
the  proper  interpretation"  of  the 
standard,  and  reiiiinded  recipients  that 
"States  will  continue  to  be  permitted  to 
develop  requirements  that  are  more 
stringent  than  Federal  requirements". 

In  response  to  NRDC's  contention  that 
the  memo  was  impermissible,  final 
Agency  action  revising  the  NAAQS,  the 


Court  concluded  that  while  the  memo 
was,  in  fact,  final  action,  the  issue  was 
not  ripe  for  review.  The  case  was 
dismissed  on  the  basis  of  lack  of 
ripeness  for  review,  and  because  the 
petitioners  failed  to  show  any  impact  on 
their  day-to-day  affairs.  Moreover,  in 
dicta,  the  Court  stated  "that  block 
averages  are  a  proppr  practice".  845  F.2d 
at  1094.1 

NRDC's  Petition  for  Reconsideration 

On  July  18. 1988.  NRDC  submitted  a 
Petition  for  Reconsideration  to  USEPA 
requesting  that  the  Agency  reevaluate 
its  decision  to  approve  the  Muskingum 
River  SIP  revision.  NRDC's  petition 
focused  on  the  use  of  block  averages  in 
approving  the  SIP  revision,  and  argued 
that:  (1)  the  existing  SOj  NAAQS  are 
not  restricted  to  block  averages,  and  (2) 
that  the  decision  to  base  approval  of  the 
Muskingum  River  SIP  revision  on  block 
averages  violates  the  May  3, 1988, 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in 
NRDC  v.  Thomas. 

NRDC's  petition  also  requested  that 
USEPA  conduct  rulemaking  regarding 
whether  the  existing  SO?  NAAQS  can 
properly  be  interpreted  as  a  block 
standard.  That  aspect  of  the  petition  is 
being  considered  in  connection  with  the 
Agency's  review  of  the  SO»  NAAQS, 
and  thus  will  not  be  disposed  of  here.' 

Criteria  for  Reconsideration 

NRDC  seeks  reconsideration  of  "the 
Agency's  determination  that  the  existing 
SOi  NAAQS  are  block  average 
standards"  and  of  USEPA's  "approval  of 
the  (Muskingum  River)  SIP  revision  that 
is  premised  on  USEPA's  'block  average' 
construction  of  the  SOi  NAAQS"  (Pet. 
atl). 

NRDC  does  not  specify  any  statutory 
basis  for  its  petition.  Presumably,  the 
request  for  reconsideration  was  made 
pursuant  to  section  4(d)  of  the 
Administrative  Procedure  Act  (APA),* 


■  The  Court  also  staled  that  the  status  quo 
recognized  in  its  prior  decision  in  PPG  Industries  v. 
Coslle,  659  F.2d  1239  (1961).  included  allowing  or 
even  encouraging  use  of  running  average*,  as  well. 

»  On  April  2a  1988  (53  FR  14926).  EPA  proposed 
not  to  revise  the  SOj  NAAQS.  In  that  notice, 
comment  was  solicited  on  the  possibility  of  adding 
a  1-hour  primary  standard  and  on  revising  the 
Significant  Harm  Levels.  EPA  also  stated  that  the 
SOi  standards  were  intended  to  be  interpreted  as 
block  standards,  and  an  evaluation  of  the  health 
data  indicated  no  need  to  change  that  position.  In 
September  1988.  a  clarifying  notice  was  issued 
stating  that  the  Agency's  solicitation  of  comment 
included  the  question  of  whether  it  is  appropriate  to 
interpret  the  current  standard  using  blocli  averages. 
53  FR  36587  (September  21. 1988). 

*  Section  4(d)  of  the  APA.  S  US  C.  f  553(e).  stales: 
"Each  agency  shall  give  an  interested  person  the 
right  to  petition  for  the  issuance,  amendment,  or 
repeal  of  a  rule." 


k 
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because  the  Clean  Air  Act  provision 
allowing  for  reconsideration  of  certain 
agency  rules  is  inapplicable  here.* 

As  a  result,  USEPA  is  treating  it  as  a 
petition  under  the  APA.  The  criteria  for 
evaluating  petitions- for  reconsideration 
under  the  APA  provide  that  USEPA 
reconsider  a  rule  if  a  person  raising  an 
objection  can  demonstrate  (1]  that  it 
was  impracticable  to  raise  the  objection 
during  the  comment  period,  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  [i.e.,  within 
60  days  after  publication  of  the  final 
rulemaking  notice  in  the  Federal 
Register,  see  section  307(b)(1).  42  U.S.C 
7607(b)(1))-,  and  (2)  that  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule.  See  Denial  of  Petition  to  Revise 
NSPS  for  Stationary  Gas  Turbines,  45  FR 
81653-54.  and  decisions  cited  therein. 

Discussion 

NROC  makes  two  arguments  in  its 
request  for  reconsideration  of  the 
Muskingum  River  SIP  revision.  The  first 
argument,  discussed  in  more  detail 
below,  is  not  based  on  new  information, 
and  thus  does  not  justify  administrative 
reconsideration.  NRDC's  second 
argument,  while  arguably  incorporating 
new  Information,  is  not  an  adequate 
basis  for  granting  reconsideration.  Thus, 
neither  of  the  issues  raised  in  NRDC's 
petition  meet  the  criteria  for 
reconsideration  under  section  4(d)  of  the 
APA. 

A.  NRDC  argues  that  the  existing  SOt 
NAAQS  are  not  restricted  to  block 
averages 

NRDC  argues  first  that  USEPA  "lacks 
the  authority  to  determine  comphance 
with  the  existing  SOi  NAAQS  based 
solely  on  an  evaluation  of  'block 
average'  air  quality  information."  NRDC 
Petition  at  2. 

This  position  is  contradicted  by  the 
Court's  opinion  in  NRDC  v.  Thomas 
supra.  The  D.C  Circuit  stated  that  the 
status  quo  recognized  in  PPG  Industries, 
Inc.  V.  Costle,  659  F.2d  1239  (1981), 
established  that  "block  averages  are  a 
proper  practice".  845  F.2d  at  1094. 
Furthermore,  the  Court  stated  that 
USEPA  must  not  act  inconsistently  with 
the  D.C.  Circuit's  prior  opinion  in  PPG 
Industries,  which  held  that  in  order  to 
require  running  averages,  rulemaking 
would  be  required.  659  F.2d  at  1250. 

In  this  instance  Ohio  chose  to  submit 
a  SIP  revision  based  on  a  block  average 
interpretation  of  the  standard.  As  the 


court  stated  in  NRDC  v.  Thomas,  block 
averages  are  a  proper  practice  for 
determining  average  SOt  concentrations 
in  air  samples.  The  Agency  may  of 
course  challenge  any  part  of  the 
submission  it  finds  to  be  inadequate  or 
unlawful,  but  may  not  specifically        ^ 
require  running  averages  as  a  part  of 
that  evaluation.  As  a  result,  Ohio's 
submission  here,  having  met  all  the 
other  requirements  for  SIP  approval, 
was  fully  approvable  based  on  the  use 
of  block  averages. 

B.  NRD^fCrgues  that  the  Muskingum 
River $iIp  revision  approval  violates  the 
May  3. 1988,  decision  of  the  D.C.  Circuit 

NRDCs  second  argument  in  support 
of  reconsideration  is  that  the  decision  to 
approve  the  Muskingum  River  SIP   | 
revision  on  the  basis  of  block  averages 
is  in  violation  of  the  May  3, 1968.  D.^. 
Circuit  Court's  decision  NRDC  v. 
Thomas.  NRDC  states  that  the  decision, 
which  dismissed  NRDCs  petition  for 
review  of  an  internal  Agency 
memorandum  on  the  subject  of  the 
correct  averaging  time  to  be  used  in 
interpreting  the  SOi  NAAQS.  found  the 
"declaration  that  'block  averages  are  the 
proper  interpretation'  of  the  SOi 
NAAQS  to  be  an  invalid  departure  from 
the  USEPA  practice  recognized  by  the 
D.C  Circuit  fai  PPG  Industries."  NRDC 
Petition  at  5. 

USEPA  did  not  address  the  NRDC  v. 
Thomas  decision  in  the  Muskingum 
River  SIP  revision  notice,  because  the 
notice  was  prepared  and  signed  by  the 
Administrator  before  the  D.C  Circuit 
opinion  was  issued.  However,  USEPA 
does  not  believe  that  the  decision 
requires  alteration  of  its  approval  of  the 
SIP  revision.  Approval  was  based  on 
longstanding  Agency  policy  permitting 
use  of  block  averages  in  implementing 
the  SOi  NAAQS. 

NRDC  V.  Thomas  involved  a  petition 
to  review  a  memorandum  written  by  a 
subordinate  Agency  official  concerning 
the  appropriate  averaging  method  to  be 
used  in  implementing  the  SOi  NAAQS.* 
The  Court  declined  to  require  USEPA  to 
conduct  a  rulemaking  on  the  averaging 
method  issue.  845  F.2d  1093.  The  Court 
interpreted  PPG  Industries  as 
establishing  that  the  status  quo 
regarding  averaging  methods  allowed 
the  use  of  either  block  or  running 
averages  until  the  Agency  conducted  a 
rulemaking  establishing  one  method  for 
exclusive  use,  but  that  without  a  formal 
relemaking  USEPA  could  not  mandate 


*  EPA  ■pproval  of  a  revUion  to  a  Slate 
Implementatioo  Plan  ia  not  governed  by  tha 
rulemaiilng  provitiona  of  aaction  307(d)  of  the  dean 
Air  Act  ImiI  by  the  provlaiona  of  the  APA. 


*  The  Emiaoo  memorandum  at  laaue  In  NRDC  v. 
Thoimu  could  have  had  no  effect  on  Ohio's  SIP 
reviaion  aubmiaaioa  aa  It  waa  not  Isaued  until  4 
years  after  Ohio  had  sutmiltted  the  revision,  and  2 
years  after  USEPA  had  proposed  to  approve  the 
revisloa 


the  use  of  running  averages.  Although 
USEPA  is  addressing  this  issue  in 
connection  with  its  review  of  the  SO» 
standards,  no  final  rulemaking  has  yet 
been  issued  on  this  question. 

With  regard  to  the  Emison 
memorandum  in  particular,  the  Court  in 
NRDC  V.  Thomas  expressed  concern 
that  it  may  have  been  an  attempt  to 
change  the  status  quo  without  affording 
the  protection  of  notice-and-comment 
rulemaking  procedures.  However,  that 
was  not  the  Intent  of  the  memorandum 
and  staff  paper  on  which  it  was  based.  It 
was  intended  to  confirm  the  status  quo 
after  PPG  Industries,  under  which  an 
attainment  demonstration  may  rely  on 
block  averages.  The  memorandum  also 
provided  that  "States  will  continue  to  be 
permitted  to  develop  requirements  that 
are  more  stringent  than  Federal 
requirements,  as  provided  by  Section 
116  of  the  Act"  thus  specifically 
allowing  use  of  running  averages.  The 
memorandum  focused  on  (and  rejected) 
the  contention  the  USEPA  could  not 
approve  a  demonstration  based  on  block 
averages  alone. 

Thus,  under  both  the  NRDC  v. 
Thomas  and  PPG  Industries  cases,  the 
State  of  Ohio  was  free  to  submit  the 
Muskingum  River  SIP  revision  using 
either  block  or  running  averages.  Ohio's 
choice  of  block  averages,  and  USEPA's 
approval,  are  entirely  consistent  with 
those  decisions.  However,  if  USEPA 
required  Ohio  to  resubmit  the  SIP 
revision  using  running  averages,  that 
would  confiict  with  the  Court's  holdings. 

In  conclusion,  USEPA  does  not 
believe  that  NRDC  has  raised  any  issue 
necessitating  reconsideration  of  the 
Agency's  decision  approving  the 
Muskingum  River  SDP  revision.  The 
petition  for  reconsideration  is  therefore 
denied. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  31, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 
Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  not  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subject  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Sulfur  oxides. 
Intergovernmental  Offices. 

Dated  May  18. 1989 
Valdas  V,  Adamkus, 
Regional  Administrator. 
(FR  Doc.  89-12933  Filed  5-^1-89: 8:45  am] 
I  COOC  MM-i»-M 
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40  CFR  Part  228 
[FRL-35e2-1] 

Ocean  Dumping;  Propoaed 
Deaignation  of  Site 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


:  EPA  today  designates  two 
ocean  dredged  material  disposal  sites 
(ODMDS)  known  as  the  Western 
ODMDS  and  Eastern  ODMDS  located 
offshore  of  Nome,  Alaska  for  the 
disposal  of  dredged  material  removed 
fi'om  the  Nome  channel  and  harbor  area. 
This  action  is  necessary  to  provide 
acceptable  ocean  dumping  sites  for  the 
current  and  future  disposal  of  dredged 
material.  This  site  designation  is  for  an 
indefinite  period  of  time,  but  the  sites 
are  subject  to  continuing  monitoring  to 
insure  that  unacceptable,  adverse 
environmental  impacts  do  not  occur. 
EFFECTIVE  DATE:  This  designation  shall 
become  effective  on  July  3, 1989. 
ADDRESSES:  John  Malek.  Ocean 
Dumping  Coordinator,  Region  X,  WD- 

13a 

The  file  supporting  this  designation  is 
available  for  pubUc  inspection  at  the 
following  locations: 
EPA  Public  Information  Reference  Unit 

(PIRU).  Room  2904  (rear),  401  M  Street 

SW,  Washington,  DC 
EPA  Region  X,  1200  Sixth  Avenue, 

Seattle,  Washingtmi. 
U.S.  Army  Corps  of  Engineers,  North 

Pacific  Division,  U.S.  Custom  House. 

220  Northwest  Eightii.  Portland. 

Oregon. 
U.S.  Army  Corps  of  Engineers,  Alaska 

District,  Building  21-700,  Elmendorf 

AFB,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACTS 
John  Malek,  206/442-1286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  the  authority  to  designate 
sites  where  ocean  dumping  may  be 
permitted.  On  October  1, 1988,  the 
Administrator  delegated  the  authority  to 
designate  ocean  dimiping  sites  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
§  22a4)  state  that  ocean  dumping  site 
will  be  designated  by  publication  in  Part 
22&  A  list  of  "Approved  and  Final 


Ocean  Dumping  Sites"  was  pubUshed  on 
January  11. 1977  (42  FR  2461  et  seq.)  and 
was  last  extended  on  August  24, 1964  (49 
FR  33647  et  seq).  That  list  established 
these  sites  as  interim  sites. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  (NEPA)  requires  that 
Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
afi'ecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type,  EPA  has 
voluntarily  committed  to  prepare  EIS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this.  39  FR  16186 
(May  7, 1974). 

EPA  has  prepared  a  Draft  and  Final 
EIS  entitled  "Enviroiunental  Impact 
Statement  (EIS)  for  Nome,  Alaska, 
Dredged  Material  Disposal  Site 
Designation".  Four  reviewers  submitted 
comments  on  the  draft  EIS,  which  EPA 
assessed  and  responded  to  in  the  final 
EIS.  Comments  that  could  not  be 
appropriately  treated  as  text  changes 
were  addressed  point  by  point  in  ^e 
final  EIS  following  the  letters  of 
comment.  On  May  25, 1984,  a  notice  of 
availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register  (49  FR  22123).  One 
reviewer  submitted  comments  after  the 
close  of  the  public  comment  period 
concerning  the  potential  effects  of 
dredged  material  disposal  on  existing 
mineral  leases  and  mining  operations. 
The  comment  was  considered  in 
preparing  this  rulemaking  notice. 
Because  of  the  dynamic  enviroiunent  of 
the  two  proposed  sites,  it  is  unlikely  that 
dredged  material  disposal  would  cause 
a  significant  adverse  effect.  Conunents 
were  also  received  after  the  close  of  the 
public  comment  period  from  the  Corps 
of  Engineers  concerning  the  proposal  to 
de-designate  the  Western  ODMDS. 
Coordination  continued  with  the  Corps 
regarding  this  issue  and  resulted  in  this 
final  rulemaking  notice  to  designate 
both  sites.  Coordination  has  included 
the  City  of  Nome. 

The  action  discussed  in  the  Final  EIS 
is  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  of  ocean  disposal.  The 
appropriateness  of  ocean  disposal  is 
determined  on  a  case-by-case  basis  as 


part  of  the  process  of  issuing  permits  for 
ocean  disposal. 

The  EIS  discussed  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action,  including  land-based  disposal 
options. 

The  EIS  presented  the  information 
needed  to  evaluate  the  suitability  of 
ODMDS  areas  for  final  designation  and 
is  based  on  a  disposal  site 
enviroiunental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  enviromnental 
legislation. 

This  final  rulemaking  notice  fills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  for  agencies  subject  to  NEPA. 

C  Site  Designation 

On  September  23, 198a  EPA  proposed 
designation  of  these  sites  for  the 
continuing  disposal  of  dredged  materials 
from  Nome  harbor.  The  public  comment 
period  on  this  proposed  action  closed 
November  7, 1988.  One  letter  of 
comment  was  received  from  the  U.S. 
Department  of  the  Interior,  Minerals 
Management  Service  (MMS),  on 
December  29, 198a  The  letter  noted 
several  events  that  had  occurred  since 
the  final  EIS  was  filed  by  EPA  in  1984 
and  requested  that  EPA  consider 
updating  the  EIS.  Specifically.  MMS 
cited  the  apparently  elevated 
concentrations  of  mercury  in  Norton 
Sound  sediments.  A  response  was 
provided  to  MMS  by  letter  dated 
February  21. 1989.  That  letter 
acknowledged  the  serious  concerns 
raised  by  MMS  regarding  the  quality  of 
sediments  throughout  Norton  Sound. 
However,  these  concerns  were  judged  to 
be  more  appropriately  handled  as  a  part 
of  site  management  rather  than  site 
designation.  As  stated  elsewhere  in  this 
rule,  site  designation  does  not  constitute 
or  imply  approval  of  actual  disposal  of 
materials  at  sea.  Accordingly,  updating 
of  the  final  EIS  was  determined  to  l>e 
unnecessary.  On  February  27. 1969, 
following  coordination  with  the  Corps  of 
Engineers,  a  letter  was  sent  to  the 
District  Engineer  of  the  Alaska  District 
advising  him  that  sediments  from  Nome 
harbor  may  be  unacceptable  for 
imrestricted  disposal  and  recommending 
that  a  sediment  testing  program  be 
jointly  developed  to  address  this 
situation.  Coordination  to  develop  this 
testing  plan  is  proceeding.  Dredged 
sediments  found  to  be  unsuitable  for 
unrestricted  ocean  disposal  will  not  l>e 
disposed  of  at  either  Nome  site. 
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The  sites  are  located  adjacent  to 
sliore.  west  and  east  of  the  entrance 
channel  to  Nome  harbor  and  occupy  a 
total  area  of  about  0.67  square  nautical 
miles.  Water  depths  within  the  areas 
range  from  1  meter  along  the  shoreline 
boundary  to  maximum  depths  of  11  and 
12  meters  along  the  southern  boundary 
of  the  Western  and  Eastern  ODMDS 
respectively.  The  coordinates  of  the 
sites  are  as  follows: 

The  Western  ODMDS  is  located 
adjacent  to  the  west  of  the  entrance 
channel  to  the  Nome,  Alaska,  harbor.  It 
abuts  the  shore  and  extends  seaward 
covering  an  area  of  0.30  square  nautical 
miles.  Its  comer  coordinates  are: 

64*3(r04'N..  165'25'M'W. 
e4*2918'N„  165'28'04'W 
84'29'13'N..  165'25'22'W 
»4"29'54'N..  165*24  45'W.: 

The  Eastern  ODMDS  is  located 
adjacent  to  the  east  of  the  entrance 
channel  to  the  Nome,  Alaska,  harbor.  It 
abuts  the  shore  and  extends  seaward 
covering  an  area  of  0.37  square  nautical 
miles.  Its  comer  coordinates  are: 

e4*2g'S4'N.,  165*24'41'W.i 
M*29'*8'N..  165'23'27'W. 
64*28'57"N..  165'23  29'W.i 
W29'07'N..  165*24'25'W.; 

If  at  any  time  disposal  operations  at 
either  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirameots 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
fr«>Rrthe  dumping  from  causing  impacts 
itside  the  disposal  site,  and  to  ];>ermit 
'effective  monitoring  to  detect  any 
adverse  Impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  an  interim 
site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  suitable  alternate 
disposal  sites  can  be  designated  The 
general  criteria  are  given  in  S  228.5  of 
the  EPA  Ocean  Dumping  Regulations, 
and  S  228.6  lists  eleven  specific  factors 
used  in  evaluating  a  proposed  disposal 
site  to  assure  that  the  general  criteria 
are  met. 

The  sites,  as  discussed  below  under 
the  eleven  speciHc  factors,  are 
acceptable  under  the  five  general 
criteria,  except  for  the  preference  for 
sites  located  off  the  Continental  Shell 
EPA  has  determined,  based  on  the 
information  presented  in  the  Draft  and 
Final  EIS,  that  a  site  off  the  Continental 


Shelf  is  not  feasible  and  that  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site  instead 
of  this  action.  Historical  use  at  the  „ 
existing  sites  has  not  resulted  in<^ 
substantial  adverse  effects  to  living 
resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment 

The  characteristics  of  the  sites  are 
reviewed  below  in  terms  of  the  eleven 
factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  40  CfTl  228.6(a)(1) 

Geographical  positions  and  distances 
from  the  coast  for  each  site  are  given 
above.  Water  depth  at  the  sites  ranges 
bora  1  to  12  meters.  Bottom  topography 
is  similar  at  both  sites.  Slope  gradient  is 
1:120  to  about  —13  meters. 

2.  Location  in  Relation  to  Breeding. 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  and 
Juvenile  Phases.  40  CFR  228.6(a)(2) 

Breeding,  spawning,  nursery,  and/or 
passage  activities  of  commercially 
important  finfish  and  shellfish  species 
typical  of  the  Norton  Sound  all  occur  on 
a  seasonal  basis  in  or  near  the  proposed 
sites.  The  two  sites  comprise  a  small 
portion  of  the  available  habitat  of  the 
Sound.  No  unique  breeding,  spawning, 
nursery,  or  passage  areas  for  living 
resources  occur  in  the  sites.  Feeding  of 
Gray  Whales  may  reach  to  within  about 
770  meters  of  Nome's  shoreline. 
Anticipated  disposal  volumes  represent 
about  2  percent  of  nattiral  annual 
sediment  transport  for  the  Norton  Sound 
area.  Accordingly,  any  impacts  would 
be  of  very  short  duration  and  minor  in 
native. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas.  40  CFR 
228.6(a)(3) 

Both  sites  adjoin  the  shore  at  their 
northern  boundary.  Thus,  they  are  in 
close  proximity  to  the  beaches  on  either 
side  of  the  entrance  channel  to  Nome 
harbor. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  If  Any. 
40  CFR  22A6(a)(4) 

Sediments  from  operations  and 
maintenance  dredging  of  the  Nome 
harbor  have  been  deposited  annually  in 
either  site  since  1923.  It  is  expected  that 
disposal  of  project  sands  and  silts  from 
the  turning  basin  and  entrance  channel 
will  continue  to  occur  during  summer 
months  at  an  estimated  annual  volume 
of  13,000  cubic  yards.  The  interim  sites 
are  immediately  adjacent  to  the 


dredging  areas  and  their  use  will 
minimize  transport  time.  All  dredged 
material  disposed  at  the  sites  must 
comply  with  the  requirements  of  EPA's 
Ocean  Dumping  Regulations. 

5.  Feasibility  of  Surveillance  and 
Monitoring.  40  CFR  228.6(a)(5) 

Surveillance  and  monitoring  of  the 
sites  can  be  accomplished  because  of 
the  proximity  to  shore  and  the  shallow 
depths  of  the  sites.  Monitoring  by  EPA. 
the  Corps  of  Engineers,  and  permittees, 
as  required,  will  occur  as  long  as  the  site 
is  used.  If  evidence  of  sisnificant 
environmental  effects  is  found,  EPA  will 
take  appropriate  action  to  alter  or 
terminate  disposal  practices  at  the 
site(8]. 

ft  Dispersal.  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area.  Including  Prevailing  Current 
Direction,  and  Velocity.  40  CFR 
228.6(a)(6) 

Littoral  drift  will  be  a  primary  force 
causing  dispersion  of  material  at  the 
sites.  Except  for  a  small  portion  of  their 
outer  limits  in  mid-summer,  the  site^are, 
in  a  single  mixed  zone.  Both  sites  arelir 
a  highly  dynamic  environment  with  an 
estimated  650,000  cubic  yards  of 
sediments  transported  annually  under 
natural  conditions.  Transport  direction 
appears  to  be  predominantly  easterly, 
but  has  been  interrupted  by  construction 
of  a  2,600-foot  long  breakwater/port 
facility.  Plans  exist  to  increase  the 
length  of  the  breakwater  to  a  total  of 
3,500  linear  feet  in  the  future.  Disposal 
at  the  eastern  or  western  site  would 
occur  to  complement  littoral  drift 
patterns  and  prevent  significant  build-up 
or  erosion  of  sediments. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects).  40 
CFR  228.6(a)(7)     ' 

The  sites  have  been  used  for  dredged 
material  disposal  annually  since  1923. 
There  has  been  no  indication  that  these 
disposal  events  have  materially  altered 
the  characteristics  of  the  sites. 

ft  Interference  With  Shipping,  Fishing, 
Recreation.  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the 
Ocean.  40  CFR  228.6(d)(8) 

Ice  forms  in  Norton  Sound  during  the 
winter  months,  restricting  all 
commercial  and  recreational  vessel 
traffic.  The  sites  lie  outside  the 
navigation  channel.  While  there  is  need 
for  navigation  coordination  during 
dredging  and  disposal,  these  operations 
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are  not  expected  to  interfere  with 
commercial  shipping  in  the  area.  Some 
restrictions  on  recreational  activities 
may  be  necessary  in  the  vicinity  of 
dredging  and  disposal  activities.  Tlie 
sites  do  not  uniquely  support  fisheries, 
but  commercial  and  subsistence 
shellfishing  do  exist.  Accordingly, 
fishing  and  fish  and  shellfish  culture 
could  be  affected  at  the  site  during  and 
immediately  after  disposal  operations. 
Significant  interference  with  these 
activities  is  not  expected.  No 
interference  with  mineral  extraction, 
desalination,  areas  of  special  scientific 
importance,  or  other  legitimate  uses  of 
the  ocean  are  anticipated. 

ft  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  By  Trend  Assessment 
of  Baseline  Surveys.  40  CFR  228.6(a)(9) 

Evaluation  of  existing  information 
^indicates  that  disposal  of  dredged 
sediments  from  Nome  harbor  will  have 
minimal  impact  on  the  water  quality  and 
ecology  of  the  sites.  Hie  area  is  a 
dynamic  high-energy  environment 
water  quality  parameters 
(concentrations  of  dissolved  nutrients, 
tracejlietals.  dissolved  oxygen,  pH,  etc.) 
and  biological  characteristics 
(planktonic  and  benthic  communities) 
are  not  expected  to  be  significantly 
altered  by  dredging  or  disposal 
activities.  Temporary  reductions  in 
water  quality  and  minor,  temporary 
disruptions  to  biological  communities 
within  the  sites  during  and  after 
disposal  will  occur. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site.  40  CFR  228,6(a)(10) 

There  appears  to  be  little,  if  any, 
potential  for  development  or  recruitment 
of  nuisance  species  in  the  disposal  sites. 

11.  Existence  At  or  In  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance.  40  CFR  228.6(a)(ll) 

There  are  no  known  cultural  or 
historic  properties  in  close  proximity  of 
the  Nome  sites  that  could  be  affected  by 
disposal  activities. 

E.  AdiiHi 

The  EIS  concluded  that  either  or  both 
of  the  sites  may  be  appropriately 
designated  for  use.  The  sites  are 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 
Designation  of  the  Eastern  site  was 
specifically  proposed  as  this  site  was 
most  frequently  used.  Because  of 
considerations  for  littoral  drift,  which 
may  be  affected  by  the  current  or 


proposed  to  be  expanded  breakwater, 
designation  of  the  Western  site  is  also 
proposed.  Determination  whether  a 
particular  year's  dredged  material 
would  go  to  the  Western  or  Eastern  site 
will  be  made  on  a  case-by-case  basis  by 
the  Corps  of  Engineers,  with  review  by 
EPA. 

The  designation  of  the  Western  and 
Eastern  ODMDS  as  EPA  approved 
Ocean  Dumping  Sites  is  being  published 
as  final  rulemaking.  Management  of  the 
sites  will  be  delegated  to  the  Regional 
Administrator  of  EPA  Region  X. 

It  should  be  emphasized  that,  when  an 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
of  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
will  make  an  independent  evaluation  of 
the  permit^pplication  and  has  the  right 
to  disappnbve  the  actual  dumping  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  does  not  necessitate 
preparation  of  a  Regulatory  Flexibility 
Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 


Dated:  April  10. 1989. 
Ralph  R.  Bauer. 
Acting  Regional  Administrator  for  Region  X. 

In  consideration  of  the  foregoing.  Part 
228  of  Subchapter  H  of  Chapter  I  of  Title 
40  is  amended  as  set  forth  below. 

PART  22S-[AIIEIIDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  sectioiu  141Z  and  1414. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3) 
"Nome — West  Site  and  Nome — East 
Site",  and  adding  paragraphs  (b](36)  and 
(b)(37)  to  read  as  follows: 

§  228.12    Delegation  of  management 
autlrarlty  for  ocean  dumping  sites. 

•        *        *        *        • 

(b)  *  •  * 

(36)  Nome— West  Site— Region  X. 

Location:  64*  30"  04*  N.,  165*  25'  52'  W.; 
64*  29- 18*  N.,  165*  28'  04'  W.;  64*  29"  13*  N., 
165*  25'  22*  W.;  64*  29'  54'  N.,  165*  24'  45" 
W. 

Size:  0.30  square  nautical  miles. 

Depth:  Ranges  from  l-ll  meter*. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  l>e  limited  to 
dredged  material  from  Nome.  Alaska,  and 
adjacent  areas.  Use  will  be  coordinated  with 
the  City  of  Nome  prior  to  dredging. 
Preference  will  be  given  to  placing  any 
material  in  the  inner  third  of  the  site  to 
supplement  littoral  drift  as  needed. 

(37)  Nome-^ast  Site— Region  X. 

LocaUow  64"  29"  54'  N.,  166*  24'  41-  W.; 
64*  29*  45'  N.,  185*  23"27'  W.;  64"  28*  57-  N., 
165*  23'  29*  W.;  64*  29'  07'  N.,  165*  24'  25' 
W. 

Size:  0.37  square  nautical  miles.    ' 

Depth:  Ranges  from  1-12  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  l>e  limited  to 
dredged  material  from  Nome.  Alaska,  and 
adjacent  areas.  Use  will  t>e  coordinated  with 
the  City  of  Nome  prior  to  dredging. 

|FR  Dot  89-12988  Filed  5-31-89;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Occlcet  No.  86-29;  RM-4941  and  RM- 
5399] 

Radio  Broadcasting  Services; 
Greenup,  KY  and  Att>ens,  OH 

AGENCY:  Federal  Communications 
Commission. 
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actkm:  Final  rule;  petition  for 
reconsideration;  correction. 


;  This  action  corrects  the  Pinal 
Rule/Reconsideration  in  MM  Docket  Na 
87-29,  54  FR  18889,  published  May  3, 
1989  [FR  Doc.  89-10588). 

A.  The  MM  docket  number  was  a 
typographical  error.  It  should  read  "86- 
29." 

E  The  following  information  including 
amendments  to  the  rules  was 
inadvertently  emitted: 


List  of  Subiects  in  47CFR  Part  73 

Radio  broadcasting. 

PART  79-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutiMrity:  47  U.S.C  154, 303. 

973.202    [AiMfidad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Ohio  by 
adding  Channel  289B1  at  Athens;  and 


under  Kentucky  by  removing  Channel 
289B1  and  adding  Channel  288A  at 
Greenup. 

FOn  FURTHOI  mroflMATION  COHTACr 

).  Bertron  Withers,  )r..  Mass  Media 
Bureau.  (202)  632-7792. 

Federal  Communications  Commission. 

Douglas  W.  WebUnk, 

Acting  Chief,  Policy  and  Rules  Division,  Mass 

Media  Bureau. 

(FR  Doc.  89-12965  Filed  5-31-88;  8:45  am) 
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Federal  Register 
Vol.  54.  No.  104 
Thursday,  June  1,  1989 


This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  ttie  putiiic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persorts  an 
opportunity  to  participate  in  the  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  109 
(Docket  No.  89N-0014] 
RIN  090S-AC91 

Lead  From  Ceramic  Pitchers 

agency:  Food  and  Drug  Administration. 
action:  I>roposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  a  regulatory  limit  for  ceramic 
food-service  pitchers,  excluding 
creamers,  that  would  limit  the  leaching 
of  lead  from  the  glazes  and  decorations 
on  the  food-contact  surface  of  these 
pitchers  to  no  more  than  0.1  microgram 
per  milliliter  (^g/mL)  of  test  solution. 
FDA  is  also  proposing  to  provide  that 
decorative  ceramicware  that  appears  to 
be  suitable  for  food  use  will  be  deemed 
to  be  for  food  use  unless  it  bears  a 
conspicuous,  permanent  label  statement 
molded  or  fired  onto'the  ceramic  piece 
that  states  that  the  piece  is  not  for  food 
use,  or  a  hole  is  bored  through  the 
possible  food-contact  surface  of  the 
piece.  FDA  is  proposing  this  provision  to 
ensure  that  decorative  pieces  are  not 
confused  with  food-contact 
ceramicware.  Finally,  by  means  of  this 
notice,  FDA  is  soliciting  comments  and 
information  on  several  other  matters, 
including  the  need  to  decrease  leachable 
lead  from  other  ceramicware  (flatware, 
cookware,  and  large  and  small 
hoUowware  other  than  pitchers)  and 
appropriate  measures  for  achieving  any 
needed  decrease. 

DATES:  Written  comments  by  July  31, 
1989.  Proposed  compliance  date  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  in 
interstate  commerce  is  6  months  after 
date  of  pubUcation  of  the  final 
regulation. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  C.  Troxell,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-312),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0229. 
SUPf>t£MENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  August  10, 
1979  (44  FR  47162),  FDA  announced  the 
current  action  levels  for  lead  that 
leaches  fi*om  ceramic  foodware.  These 
action  levels  were  based  on  the 
reconmiendations  of  the  World  Health 
Organization  (WHO).  FDA  established 
different  leachable  lead  action  levels  for 
ceramic  foodware  based  on  the  capacity 
and  probable  use  of  the  foodware.  There 
are  action  levels  for  three  different  types 
of  ceramic  foodware  in  current 
Compliance  Policy  Guide  (CPG)  7117.07 
(Ref.  1): 

(1)  Flatware:  an  article  vnth  an 
internal  depth  of  not  more  than  25 
millimeters — an  average  of  not  more 
than  7.0  micrograms  of  lead  per  milliliter 
of  leaching  solution  from  six  units 
examined: 

(2)  Small  HoUowware:  an  article  with 
a  capacity  of  less  than  1.1  liters — 5.0 
micrograms  of  lead  per  milliliter  of 
leaching  solution  in  any  one  imit;  and 

(3)  Large  HoUowware:  an  article  with 
a  capacity  of  1.1  liters  or  more — 2.5 
micrograms  of  lead  per  milliliter  of 
leaching  solution  in  any  one  unit 

At  the  time  the  action  levels  were 
established,  FDA  was  using 
recommended  tolerable  total  lead 
intakes  from  all  sources  of  not  more 
than  100  micrograms  per  day  (^g/day) 
for  infants  from  birth  to  6  months  of  age 
and  not  more  than  150  ftg/day  for 
children  from  6  months  to  2  years  of  age 
(44  FR  51233  at  51234;  August  31, 1979). 

Recent  toxicology  and  epidemiology 
studies  on  lead  have  shown  adverse 
effects  in  children,  including  deficits  in 
intelligence  and  reduced  stature  at  lead 
exposure  levels  that  were  once  thought 
not  to  be  associated  with  adverse 
effects.  Therefore,  several  national  and 
international  organizations  have 
lowered  their  tolerable  levels  for  lead 
exposure  for  children.  FDA  also  believes 
that  a  lower  tolerable  level  is 
appropriate.  Given  these  reductions  in 
the  tolerable  levels,  the  agency  beUeves 
that  it  is  necessary  to  reduce  the 


exposure  to  lead  as  a  contaminant  of 
foods  in  situations  in  which  current 
levels  of  exposure  are  high  and  it  is 
practicable  to  reduce  those  levels. 

In  this  document  FDA  is  proposing  to 
establish  an  enforcement  limit  for 
ceramic  pitchers,  except  creamers,  that 
is  25  to  50  times  lower  than  the  current 
action  levels  for  these  items.  The  agency 
has  chosen  to  do  so  because  these  items 
are  likely  to  store  acidic  beverages  that 
are  consumed  by  children  in  substantial 
amounts.  The  agency  also  believes  that 
this  proposed  action  will  have  a  minimal 
impact  on  the  afiected  industry. 

Because  the  agency  believes  that 
reductions  in  lead  for  other  types  of 
ceramicware  may  also  be  appropriate, 
this  notice  is  soliciting  information  on 
lead  contamination  limits  for  all  other 
ceramic  foodware. 

n.  Lead  Toxicity 

The  primary  targets  for  lead  toxicity 
are  the  nervous  system  (both  central 
and  peripheral),  the  red  blood  cells  and 
their  stem  cells,  and  the  renal  system. 
Recent  information  suggests  significant 
lead  toxicity  at  lead  levels  lower  than 
those  that  had  previously  been 
associated  with  lead  toxicity.  For 
example,  deficits  in  intelligence  and 
behavioral  dysfunction  have  been 
reported  in  children  who  have  blood 
lead  levels  as  low  as  10  micrograms  per 
deciliter  (fig/dL)  and  who  are  otherwise 
asymptomatic.  Several  effects  on  heme  ' 
synthesis  (production  of  the  iron- 
containing  component  of  hemoglobin) 
have  also  t>een  found  at  low  levels.  For 
example,  the  enzyme  that  converts 
protoporphyrin  to  heme,  ferrochelatase, 
has  been  reported  to  be  inhibited  in 
children  at  blood  lead  levels  as  low  as 
15  fig/dL  In  addition,  inhibition  of 
another  heme  synthetic  enzyme,  gamma- 
aminolevulinic  acid  dehydrase.  can 
occur  in  children  and  adults  at  blood 
lead  levels  as  low  as  10  tig/dL.  Other 
studies  have  noted  that  blood  lead 
levels  as  low  as  10  to  15  Mg/dL  are 
associated  with  reduced  stature  and 
weight  gain  and  diminished  chest 
circumference  in  children,  and  that 
blood  lead  levels  as  low  as  25  ng/dL  are 
associated  with  a  reduction  in 
circulation  levels  of  the  active  form  of 
vitamin  D  (Refs.  2  and  3). 

Although  some  of  the  same  adverse 
effects  are  found  in  adults  at  low  blood 
lead  levels,  children  are  a  particularly 
vulnerable  population  because  these 
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adverse  effects  will  occur  in  them  at 
lower  blood  lead  levels  than  in  adults. 
In  addition,  children  are  estimated  to 
have  blood  lead  levels  four  times  higher 
than  adults  from  ingesting  equal 
amounts  of  lead.  In  children,  for  every 
ug/day  increase  in  dietary  lead,  blood 
lead  has  been  estimated  to  increase  0.16 
to  0.2  fig/dL  (Ref.  2).  Thus,  because  of 
the  potential  seriousness  of  the  adverse 
effects,  the  relatively  low  blood  lead 
level  at  which  such  effects  occur,  and 
the  particular  sensitivity  of  children  to 
low  ingestion  leveh.  FDA  is  reviewing 
lead  exposure  from  foods,  with  priority 
given  to  the  exposure  of  children.  This 
proposal  is  the  result  of  the  agency's 
reevaluation  of  the  toxicity  of,  and  the 
exposure  to,  lead  from  food  served  or 
stored  in  ceramic  pitchers. 

DI.  Revised  Lead  Expoeute  Standards 

Four  governmental  and  international 
health  organizations  have  adopted 
revised  guidelines  or  standards  for  total 
lead  exposure  in  the  last  4  years  (Ref.  2). 
In  1965,  the  Office  of  Drinking  Water  of 
the  Environmental  Protection  Agency 
(EPA)  put  forth  a  health  advisory  for 
lead  exposure  based  on  a  blood  lead 
level  of  15  to  20  ;ig/dL  in  infants.  In  1988 
(53  FR  31516:  August  18. 1988).  EPA. 
based  in  part  on  its  conclusion  that 
blood  lead  levels  of  10  to  15  ^g/dL  are 
of  concern  for  health  effects,  proposed  a 
revised  maximum  contaminant  level  for 
lead  of  5  ^g/L  for  drinking  water 
entering  the  distribution  system.  In     ^ 
January  1985,  the  Centers  for  Disease 
Control  published  a  revised  guideline 
specifying  that  an  excessive  absorption 
of  lead  is  that  amount  resulting  in  a 
blood  lead  level  of  25  ^g/dL  or  more 
(Ref.  2).  In  June  1986.  the  Joint  Expert 
Committee  on  Food  Additives  of  the 
Food  and  Agriculture  Organization/ 
World  Health  Organization  (FAO/ 
WHO)  established  a  provisional 
tolerable  weekly  intake  for  lead  of  25 
micrograms  per  kilogram  (^g/kg)  of 
body  weight  for  infants  and  children 
(Ref.  4).  Finally,  in  1986,  WHO 
estabhshed  a  blood  lead  level  of  20  fig/ 
dL  as  the  "exposure  level  of  action" 
(Ref.  2). 

FDA  has  converted  these  guidelines 
and  standards  into  a  common  format  of 
fxg/day  lead  intake  that  is  useful  in 
considering  lead  intake  from  foods  for 
children.  In  performing  this  conversion, 
FDA  attributed  50  percent  of  the  total 
lead  intake  for  children  to  food,  as  the 
available  data  suggest  (Ref.  2).  In 
converting  the  guidelines/standards 
expressed  as  ^g  lead/dL  blood  to  ftg/ 
day  lead  intake,  a  factor  of  0.16  fig/dL 
per  ug  dietary  lead/day  was  used  as 
well  as  an  uncertainty  {actor  of  S.  The 
use  of  an  uncertainty  factor  is  consistent 


with  the  approach  used  by  EPA  in  1985 
to  arrive  at  exposure  numbers.  The 
range  of  tolerable  levels  derived  in  this 
way  is  6  to  18  /xg/day  for  lead  intake 
from  food  for  a  10-kilogram  (kg)  (22- 
pound)  child  (Ref.  2).  Having  reviewed 
the  adverse  health  effects  information, 
along  with  recently  adopted  lead 
guidelines  and  standards  of  other  health 
organizations,  the  agency  has  decided  to 
use  the  6  to  18  ^g/day  range  as  a 
provisional  tolerable  range  for  lead 
intake  from  food  for  a  10-kg  child. 

The  agency  is  using  a  range  and 
considers  it  "provisional"  because  there 
is  presently  a  lack  of  consensus  within 
the  scientific  community  on  the 
threshold  for  lead  toxicity  in  children. 
The  agency  believes  that  this  range 
provides  an  appropriate  guide  for 
concern  about  the  health  effects,  even 
though,  at  this  time,  it  is  not  possible  to 
establish  a  threshold  level  for  lead 
toxicity. 

Data  (unpublished)  from  the  FDA 
Total  Diet  Studies  for  the  period  July 
1986  to  May  1987  show  that  the  average 
dietary  intake  of  lead  is  4.7  ^g/day  for 
children  6  through  11  months  old  (9^kg) 
and  6.4  /xg/day  for  children  2  years  old 
(13  kg)  (Ref.  5).  Thus,  the  Total  Diet 
Studies  indicate  that  average  dietary 
lead  intake  for  children  is  at  the  low  end 
of  the  provisional  tolerable  range  and 
provide  a  strong  basis  for  concern  about 
any  significant  additional  dietary  intake 
of  lead.  Based  on  this  information,  the 
agency  finds  that  it  is  important  to 
establish  regulatory  limits  for  levels  at 
which  lead  contamination  may  render 
food  injurious  to  health  whenever  it  is 
possible  to  do  so. 

IV.  Ceramk  Pitchers 

Ceramic  pitchers  used  as  food  storage 
vessels  are  one  potential  food  source  of 
significant  lead  contamination  that  may 
result  in  excessive  dietary  lead  intake.* 
The  present  action  levels  for  teachable 
lead  from  large  and  small  ceramic 
hoUowware,  including  pitchers,  are  2.5 
fig/mL  and  5.0  uglmL  of  leaching 
solution,  respectively.  Thus,  for 
example,  if  a  vessel  were  to  leach  lead 
into  a  food  at  the  2.5  fig/mL  level,  the 
food  stored  in  that  vessel  would  be 
contaminated  with  2.5  ftg  of  lead  for 
each  mL  of  fluid.  Consumption  of  as 
little  as  10  mL  (approximately  two 
teaspoonfuls)  per  day  of  food  with  this 
lead  level  would  result  in  ingestion  of  25 
fig  of  lead  per  day.  which  is  greater  than 
the  provisional  tolerable  range  (6  to  18 
fig/day)  for  children. 


'  The  agency  U  excluding  ceramic  creamen  from 
the  propoaed  regulatory  Umit  because  they  are  not 
normally  tiaed  at  atorage  veateli  for  acidic  food* 
that  are  cooaumed  by  children. 


Ceramic  pitchers,  excluding  creamers, 
may  be  used  to  store  acidic  foods,  such 
as  orange  juice,  that  are  consumed  by 
children.  Consequently,  the  agency  has 
evaluated  the  consumption  of  juices  by 
children  using  Market  Research  Corp.  of 
America  14-day  frequency  of  eating  data 
(Menu  Census  VI,  1977  to  1978)  and  the 
U.S  Department  of  Agriculture  data  on 
portion  size  (1977  to  1978).  Of  the 
various  juices,  frozen  juices  are 
consumed  in  the  largest  quantities. 
These  surveys  give  mean  and  90th 
percentile  daily  consumption  of  frozen 
juices  (eaters  only)  as  72  grams  (g)  and 
154  g,  respectively,  for  children  6 
through  23  months  old.  and  91  g  and  165 
g.  respectively,  for  children  2  through  5 
years  old.  Children  consuming  mean 
quantities  of  these  juices  stored  in 
ceramic  pitchers  from  which  lead 
leached  ut  the  current  action  level  could 
consume  180  to  455  fig  per  day  of  lead. 
This  lead  intake  would  be  more  than  10 
times  greater  than  the  provisional 
tolerable  range  of  6  to  18  fig/day  (Ref. 
6).  Consequently,  the  agency  tentatively 
concludes  that  the  current  action  level  is 
not  adequate  to  protect  the  public  from 
excessive  intake  of  lead  from  food 
stored  in  ceramic  pitchers,  excluding 
creamers. 

If  the  level  at  which  lead  leaches  into 
juice  from  these  ceramic  pitchers  were 
limited  to  0.1  fig  lead/mL  of  juice, 
however,  the  daily  lead  intake  for 
children  consuming  juice  at  the  mean 
consumption  rate  would  be  7  fig/day  for 
children  6  through  23  months  old  and  9 
fig/day  for  children  2  through  5  years 
old.  At  90th  percentile  juice 
consumption  rates,  the  lead  intake 
would  he  15  fig/day  for  children  6 
through  23  months  old  and  16  fig/day  for 
children  2  through  5  years  old  (Ref.  6). 

The  agency  considers  that  these 
exposure  levels,  which  are  upper  bound 
intake  estimates,  are  within  the 
provisional  tolerable  range  for  lead 
intake  for  food  for  a  10-kg  child.  Lead 
levels  that  exceed  this  level  exceed  the 
provisional  tolerable  range  and  may 
rendei  CiR  food  injurious  to  health. 
Therefore,  FDA  is  proposing  to  establish 
a  bihding  regulatory  limit  of  0.1  fig  lead/ 
mL  of  test  solution  under  sections 
402(a)(1)  and  701(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  [Zf 
U.S.C.  342(a)(1)  and  371(a)).  If  FDA 
decides  to  adopt  this  proposal,  ceramic 
food-service  pitchers,  excluding 
creamers,  that  leach  lead  at  levels  that 
exceed  0.1  fig/mL  will  be  adulterated  as 
a  matter  of  law. 

The  agency  is  proposing  to  use 
analytical  method  AOAC/ASTM.  14th 
Ed.,  sections  25X)24-25.027,  (1984)  to 
implement  the  proposed  regulatory  limit. 
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This  method  is  the  regulatory  method 
used  in  the  act^pn  levels  for 
ceramicware  (CPG  7117.07).  This 
analytical  method  has  a  quantitation 
limit  of  0.1  fig/mL  of  leaching  solution  if 
the  method's  concentration  step  is  used 
(Ref.  7). 

The  agency  will  continue  to  use  this 
analytical  method  (cited  in  CPG  7117.07 
as  AOAC  12th  Ed.,  25.031-25.034)  in 
enforcement  actions  related  to  the 
current  action  level  guidance  for 
leachable  lead  from  the  other 
ceramicware  speciHed  in  CPG  7117.07 
(Ref.  1). 

FDA  believes  that  a  regulatory  limit  of 
0.1  fig  lead/mL  of  test  solution  is  an 
appropriate  limit,  even  though  the  upper 
bound  intake  is  close  to  the  upper  limit 
of  the  provisional  tolerable  range.  To 
ensure  that  all  pieces  produced  will  be 
in  compliance  with  the  proposed  limit, 
FDA  expects  that  manuJfacturers  will 
produce  pieces  that,  on  average,  leach 
lead  at  levels  significantly  below  the 
limit. 

Further  assurance  of  the  adequacy  of 
this  limit  derives  from  the  fact  Uiat  the 
leaching  test  exaggerates  leaching  by 
acidic  foods,  and  that  the  actual  lead 
intake  from  juice  stored  in  ceramic 
pitchers  will  be  less  than  that  predicted 
based  on  leaching  test  results.  The 
leaching  test  is  conducted  at  room 
temperature  (22  'C)  using  4  percent 
acetic  acid,  whereas  products  stored  in 
coramic  pitchers,  particularly  acidic 
juices,  are  likely  to  be  less  acidic  than  4 
percent  acetic  acid  and  refrigerated  at 
temperatures  of  around  5  °C.  Because 
the  amount  o^ead  that  is  leached  from 
a  ceramic  storage  vessel  decreases  with 
decreasing  acidity  of  the  food  and 
decreasing  storage  temperatiu^.  the 
agency  expects  any  amount  of  lead 
leached  from  ceramic  pitchers  that 
comply  with  the  proposed  regulatory 
limit  into  stored  food  products  will  be 
less  than  the  amouht  leached  during 
testing.  Therefore,  the  agency  believes 
that  actual  lead  intakes  of  children  from 
lead  leached  from  ceramic  pitcSers  that 
are  in  compliance  with  the  0.1  fig/mL 
regulatory  limit  generally  will  be  below 
the  upper  bound  intake  estimates  of  15 
and  16  fig  lead/mL  (Ref.  6). 

V.  Other  Ceramic  Foodware 

As  described  above,  the  agency  has 
established  leachable  lead  notion  levels 
for  ceramic  large  hoUowware,  small 
hollowware  and  flatware.  It  has  not 
established  a  leachable  lead  level  for 
ceramic  cookware.  The  agency  is 
evaluating  the  leachable  lead  levels  and 
the  exposure  resulting  from  common, 
everyday  use  of  these  articles.  This 
review  is  being  made  in  light  of  the  most 
current  lead  toxicity  information  and  the 
provisional  tolerable  range  of  6  to  18  fig/ 


day  for  lead  intake  from  food  for  a  10-kg 
child. 

The  current  leachable  lead  action 
levels  for  ceramic  flatware,  small 
hollowware,  and  large  hollowware  were 
established  at  three  different  levels 
based  on  the  expected  level  of  hazard 
attributed  to  the  type  of  ware.  Because 
of  the  growing  evidence  of  potential 
health  hazards  at  much  lower  lead 
levels  than  those  considered  in  the  late 
1970's  when  the  current  leachable  lead 
levels  were  established,  however,  the 
agency  believes  that  the  current  action 
levels  for  leachable  lead  from 
ceramicware  (other  than  the  pitchers 
addressed  by  this  proposal)  for  food  use 
may  need  to  be  reduced  substantially, 
and  that  a  comparable  low  action  level 
may  need  to  be  established  for 
leachable  lead  from  ceramic  cookware. 

Presently.  FDA  has  only  limited  data 
concerning  the  concentration  of 
leachable  lead  in  food,  particularly  hot 
food,  stored  or  served  in  these  other 
types  of  ceramic  foodware.  The  agency 
is  therefore  requesting  submission  of 
information  and  data  concerning  the 
relationship  between  the  levels  of  lead 
extracted  in  tests  of  ceramicware  using 
the  AOAC  method  cited  above  and    • 
actual  food-use  contamination.  This 
correlation  data  should  be  submitted  for 
consideration  with  respect  to  this 
propose!  and  to  the  review  of  possible 
hazardous  lead  levels  fro^i  all  types  of 
ceramic  foodware,  includings^cookware. 

VI.  Decorative  Ceramicware 

Current  CPG  7117.07.  dated  (|)ctober  2, 
1980  (Ref.  1).  provides  that  ceramicware 
may  be  considered  unsuitable  for  food 
use  if:  / 

(1)  [it  is]  made  or  rendered  unsiotable  for 
such  purpose  by  some  artifiee  such  as 
holes  t>ored  through  the  po^ntial  food 
contact  surface 

or,  / 

(2)  (it  bears]  a  label,  incapable  of 
obliteration,  permanently  affixed  to  the 
article's  potential  food  contact  surface;  and 
if  such  label  states  that  the  article  is  'not 
for  food  use'  along  with  a  statement  of  the 
hazard  associated  with  the  article  if  used 
for  food  purposes. 

Diuing  the  past  few  years,  the  agency 
has  encountered  decorative 
ceramicware  articles  that  appeared  to 
be  suitable  for  food  use  and  that  leached 
excessive  levels  of  heavy  metals, 
particularly  lead  and  cadmium.  In 
addition  to  regulatory  and 
administrative  actions  to  remove  the 
violative  ceramicware  from  conunercial 
channels,  FDA  reviewed  the  criteria  for 
determining  whether  ceramicware  is 
suitable  for  food  use.  As  a  result  of  this 
review,  the  agency  has  determined  that 


the  criteria  as  stated  in  CPG  7117.07  are 
too  general  and  vague  and,  therefore, 
are  subject  to  misinterpretation. 

The  agency  is  particularly  concerned 
about  those  decorative  and  ornamental 
articles  of  ceramicware  with  lead  glazes 
or  decorations  on  potential  food-contact 
surfaces  that,  because  of  their  shape  or 
design,  may  mistakenly  be  used  to  hold 
food.  It  also  is  concerned  that 
statements  that  identify  a  product  as  not 
for  food  use,  if  not  permanently  affixed, 
will  fall  off.  The  agency  reiterated  these 
concerns  in  a  letter  issued  June  24. 1988, 
to  all  known  ceramicware  decorators, 
decal  producers,  and  trade  associations. 
This  letter  emphasized  that  decorative 
and  ornamental  ceramicware  should 
bear  conspicuous  and  legible  permanent 
labeling  fired  into  the  item  stating  "Not 
for  Food  Use — ^May  Poison  Food"  or,  as 
an  alternative,  be  rendered  tmsuitable 
for  holding  liquid  foods  by  some  means, 
such  as  drilled  holes  (Ref.  6). 

Because  of  repeated  incidents 
involving  decorative  ceramicware  that 
was  mistakenly  used  to  store  food  and 
that  was  found  to  have  no  permanently 
affixed  statement  advising  against  such 
use.  the  agency  has  tentatively 
concluded  that  the  policy  established  in 
CPG  7117X17  concerning  decorative 
ceramicware  is  not  su^icient  to  assure 
that  decorative  articles  will  be 
distinguishable  from  food-service 
articles. 

Therefore,  the  agency  is  proposing  to 
adopt  a  regulation  that  states  that  all 
decorative  or  ornamental  ceramicware 
that  appears  to  be  suitable  for  food  use 
(i.e..  is  capable  of  holding  food  and  may 
be  assumed  by  a  consumer  to  be  for 
food  use)  will  be  deemed  to  be  intended 
for  food  use,  and  thus  subject  to  the 
standards  of  adulteration  for  food- 
contact  articles,  unless  the  fact  that  they 
are  not  intended  for  food  use  is 
established  in  at  least  one  of  the 
following  ways: 

(1)  They  bear  on  the  external  surface 
of  the  base  of  the  article  the  statement 
"Not  for  Food  Use — May  Poison  Food." 
The  statement  must  be  permanent, 
conspicuous.  legible,  and  in  a  type  size 
of  not  less  than  one  eighth  inch  in 
height.  The  statement  may  be  molded 
into  the  base  as  a  part  of  the 
ceramicware  or  may  be  a  decal  type 
label  fired  into  the  surface,  on 

(2)  A  hole  is  bored  through  the 
potential  food-contact  surface  of  the 
decorative  ceramicware  to  make  it 
unsuitable  for  food  use. 

While  the  agency  believes  that  an 
effective  method  must  be  adopted  to 
clearly  make  decorative  ceramicware 
that  appears  to  be  suitable  for  food  use 
and  that  leaches  excessive  amounts  of 
lead  unsuitable  for  food  use,  the  agency 
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will  consider  alternative  effective 
approaches.  Therefore,  FDA  it 
interested  in  obtaining  information 
concerning  the  moat  effective  method,  if 
not  those  proposed,  of  clearly  and 
permanently  distinguishing  between 
ceramic  foodware  and  decorative 
ceramicware.  In  evaluating  the 
effectiveness  of  any  approach,  the 
agency  intends  to  put  substantial  weight 
on  the  permanence  of  the  notice  that  the 
ceramicware  is  not  suitable  for  food  use. 
This  factor  is  particularly  important 
because  decorative  ceramicware 
frequently  is  passed  from  generation  to 
generation. 

VII.  Request  for  Comments  and 
Infonnatioa 

By  means  of  this  proposal,  the  agency 
is  requesting  comment  on  the  following 
specific  matters  as  well  as  any  other 
matters  that  may  be  of  particular 
concern  to  the  industry  or  consumers: 

(1)  Lead  toxicity  and  the  provisional 
tolerable  intake  range: 

(Z)  Lead  exposure  from  use  of  the 
various  kinds  of  ceramicware  for  food 
service; 

(3]  Leachability  of  lead  from 
ceramicware  under  the  normal  range  of 
actual  conditions  of  use  as  compared  to 
the  teachable  lead  recovered  by  the 
current  regulatory  test  method; 

(4)  Lowest  leadiable  lead  levels 
routinely  attainable  for  ceramicware, 
particularly  One  china,  that  employs 
leadcontatning  materials  in  the  food- 
contact  surface; 

(5)  The  impact  including  costs,  of 
achieving  these  low  levels; 

(6)  The  impact,  including  costs, 
number  of  articles  affected,  and 
environmental  effects,  of  the  proposed 
regulatory  limit  for  ceramic  pitchers, 
excluding  creamers; 

(7)  Availabihty  of  alternative  glazes 
and  decorations  that  do  not  contain 
lead,  their  composition,  and  leachability 
of  potentially  toxic  substances  into  food 
or  appropriate  test  solutions  from  these 
glazes  and  decorations;  and 

(8)  The  impact  of  the  proposed 
requirements  for  decorative 
ceramicware  that  resembles  foodware 
and  contains  leachable  lead. 

Vin.  Economic  Impact 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act,  the 
agency  has  considered  the  effect  that 
this  proposed  rule  would  have  on  small 
entities  including  large  and  small 
businesses  and  has  determined  that  the 
proposed  action  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore,  In 
accordance  with  Executive  Order  12201, 
the  agency  has  analyzed  the  economic 


effects  of  this  regulation  and  has 
determined  that  the  rule,  if  promulgated 
will  not  be  a  major  rule  as  defined  by^^ 
that  Order.  The  economic  threshold 
assessment  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

IX.  Environmental  Imapct 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  Based  on  the  available 
information.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
enviromnental  assessment  may  be  seen 
in  the  Dockets  Management  branch 
(address  above)  between  9  a.m.  and  4 
p  jiL.  Monday  through  Friday.  The 
agency  «vill  reevaluate  its  environmental 
decision  if  new  information  is  received 
suggesting  that  the  action  would  have 
significant  environmental  effects. 

X.  Effective  Date 

The  agency  is  proposing  that  all  new 
ceramic  food-service  pitchers,  excluding 
creamers,  and  all  new  decorative  or 
ornamental  ceramicware  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce  6 
months  after  publication  in  the  Federal 
Register  of  any  final  rulemaking  in  this 
action  shall  comply  with  the  regulation. 
The  agency  is  also  specifically 
requesting  comment  on  the 
appropriateness  of  the  proposed 
effective  date  for  this  action.  All 
comments  concerning  the  effective  date 
should  be  accompanied  by  data  to 
support  or  Justify  any  change  in  the 
proposed  effective  date. 

XI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

(1)  Compliance  Policy  Guide  7117.07. 

(2)  Memorandum  of  August  4, 1987,  as 
amended  January  6, 1989,  by  P.  M. 
Bolger,  Division  of  Toxicology,  FDA. 

(3)  Agency  for  Toxic  Substances  and 
Disease  Registry.  Public  Health  Service, 
"The  Nature  and  Extent  of  Lead 
Poisoning  in  Children  in  the  United 
States:  A  Report  to  Congress,"  July  1988. 

(4)  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives, 
"Summary  and  Conclusions,"  30th 
meeting,  June  2  to  11, 1986. 


(5)  FDA's  Total  Diet  Study  for  July 
1986  to  May  1967,  unpublished. 

(6)  Memorandum  of  July  7. 1987.  by  G. 
Cramer,  Division  of  Food  Chemistry  and 
Technology,  FDA. 

(7)  Memorandum  of  June  2, 1987,  by  S. 
Capar,  Division  of  Contaminants 
Chemistry.  FDA. 

(8)  Letter  of  June  24. 1988.  by  L  R. 
Lake,  Director,  Office  of  Compliance, 
Center  for  Food  Safety  and  Applied 
Nutrition,  FDA. 

Interested  persons  may,  on  or  before 
July  31. 1989,  submit  to  the  Dockets 
Management  Branch  (address  above], 
written  conunents  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  jn., 
Monday  through  Friday. 

Lists  of  Subjects  in  21 CFR  Part  IN 

Food  labeling.  Food  packaging.  Foods,  'vj^ 
Incorporation  by  reference, 
Polychlorinated  biphenyls  (PCB's). 

"Hierefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  109  be  amended  as  follows: 

PART  10»-UNAVOIDABLE 
CONTAMINANTS  IN  FOOD  FOR 
HUMAN  CONSUMPTION  AND  FOOD- 
PACKAGINQ  MATERIAL 

1.  The  authority  citation  for  21  CFR 
Part  109  is  revis^  to  read  as  follows: 

Authority:  Sect.  201.  308.  402(a),  406. 408, 
409,  701.  52  Stat.  1040-1042  aa  amended.  1045-  ^ 

1046  as  amended  1049  as  amended.  1055- 
1056  ai  amended.  68  Stat  511^18  as 
amended.  72  StaL  1785-1788  as  amended  (21 
U.S.C.  321. 336.  342(a).  346.  346a.  348,  371). 

2.  Section  109.18  is  added  to  Subpart 
A  to  read  as  follows: 

9109.18    Laad-containing  glazes  and 
decorations  on  ceramicware. 

(a)  Lead  is  a  toxic  heavy  metal  that  is 
used  as  a  component  in  glazes  and 
decorative  decals  on  ceramics.  Under 
certain  conditions  of  manufacture  or 
use,  lead  may  leach  from  the  glaze  or 
decoration  into  food  held  in  the 
ceramicware  in  amounts  that  may  result 
in  the  ingestion  of  toxic  amounts  of  lead. 

(b)  The  following  provisions  are 
necessary  to  preclude  the  ingestion  of 
toxic  amounts  of  lead  from  various 
types  of  ceramicware: 

(1)  Decorative  or  ornamental 
ceramicware. 


(i)  Ceramicware  tliat  appears  to  be 
suitable  for  food  use  will  be  deemed  to 
be  for  food  use  unless: 

(A)  It  bears  a  conspicuous  and  legible 
permanent  statement  "Not  For  Food 
Use — ^May  Poison  Food"  molded  or  fired 
onto  the  exterior  surface  of  the  base  of 
the  ceramicware.  This  permanent 
labeling  must  be  in  a  type  size  of  not 
less  than  one-eighth  inch  in  height;  or 

(B)  A  hole  is  bored  through  the 
potential  food-contact  siirface. 

(ii)  (Reserved] 

(2)  Ceramic  pitchers,  excluding 
creamers. 

(i)  Ceramic  pitchers,  excluding 
creamers,  for  food  use  are  deemed  to  be 
adulterated  under  section  402(a)(1)  of 
the  act  if  the  amount  of  lead  that  leaches 
from  the  food-contact  surface  of  the 
pitcher  exceeds  0.1  microgram  of  lead 
per  milliliter  of  test  solution  when  the 
pitcher  is  tested  by  the  method  specified 
in  paragraph  (b)(2)(ii)  of  this  section. 
\  (ii)  The  article  is  analyzed,  utilizing 
the  concentration  step  specified,  by  die 
method  of  analysis  for  lead  in  "Official 
Methods  of  the  Association  of  Official 
Analytical  Chemists,"  14th  Ed.  (1984), 
sections  25.024-25.027.  "Cadmium  and 
Lead  tir^rthenware:  Atomic 
Absorption  Spectrophotometric  Method. 
Final  Action.  AOAC/ASTM  Method." 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a).  Copies 
are  available  from  the  Association  of 
Official  Analytical  Chemists.  1111  North 
19th  St..  Suite  210.  Arlington,  VA  22200, 
or  available  for  inspection  at  the  Office 
of  the  Federal  Register,  1100  L  St.  NW., 
Washington.  DC  20408. 

Dated:  January  18. 1989. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  89-12929  Filed  5-31-«;  a45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Chapter  I 

IFHWA  Docket  No.  83-7,  Notice  3J 

RIN  2125-AA87 

Acceleration  of  Projects,  Consoiktated 
Ru>enfuikir>g 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Withdrawal  of  advance  notice 
of  proposed  rulemaking. 

SUMMARY:  The  FHWA  is  withdrawing 
the  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  the 
acceleration  of  projects  program,  48  FR 


38654.  August  26. 1983,  and  is  closing 

Docket  No.  83-7.  Based  on  comments 

received  and  a  review  of  current 

program  laws  and  regulations,  it  has 

been  determined  that  new  regulations 

are  unnecessary. 

DATE:  This  withdrawal  is  effective  June 

1, 1989. 

KM  FURTHER  INFORMATION  CONTACT. 

Mr.  Steiner  M.  Silence,  Special 
Procedures  Branch.  Federal-Aid 
Division.  (202)  366-0334;  or  Mr.  Michael 
J.  Laska.  Office  of  the  Chief  Counsel, 
(202)  366-1383,  Federal  Highway 
Administration,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t..  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
August  26. 1983.  the  FHWA  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  (48  FR  38854) 
pursuant  to  section  129  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA  1  of  1982).  Pub.  L  97-424,  96  Stat. 
2097.  January  6, 1983,  to  solicit 
comments  to  assist  in  the  development 
of  rules  and  regulations  that  would 
implement  timesaving  procedures 
developed  under  section  141  of  the 
Federal-Aid  Highway  Act  of  1976,  Pub. 
L  94-280,  90  Stat.  425.  May  5. 1976. 

Pursuant  to  section  141  of  Pub.  L  94- 
280.  the  FHWA  initiated  a 
demonstration  project  in  Everett, 
Pennsylvania,  in  conjunction  with  the 
Pennsylvania  Department  of 
Transportation.  A  final  report  on  this 
project  entitled,  "Acceleration  of 
Highway  Projects."  was  transmitted  to 
the  Congress  on  January  16, 1961.  The 
report  documented  how  time  was  saved 
on  the  project  and  made  several 
recommendations  which  could  apply  to 
other  selected  highway  projects.  The 
FHWA  implemented  many  of  the 
findings  through  advisory  memoranda  to 
its  operating  offices.  On  May  13, 1982, 
all  FHWA  offices  were  advised  of  the 
selection  of  Acceleration  of  Projects  as  a 
special  Cost  Avoidance.  Reduction,  and 
Efficiency,  and  Effectiveness  (CARE) 
Program  effort. 

The  FHWA  issued  a  new  policy  on 
May  27. 1983  (48  FR  25181.  June  6. 1983). 
formalizing  acceleration  of  projects  as 
the  FAST  program — to  Facilitate 
Acceleration  through  Special 
Techniques.  The  policy  was  confined  to 
acceleration  techniques  permitted  under 
existing  laws  and  regulations.  Although 
some  significant  results  were 
anticipated  through  the  use  of  FAST 
procedures,  further  wide-spread 
timesavings  would  require  changes  to 
existing  policies  and  regulations. 

The  FHWA's  ANPRM  advised  that 
the  FHWA  was  considering  ways  to 


expedite  the  processing  of  Federal-aid 

highway  projects  by  promoting  wider 
use  of  findings  and  recommendations  of 
the  Everett,  Pennsylvania  demonstration 
project  and  was  seeking  ways  to 
simplify,  streamline,  and  consolidate 
requirements.  The  nolice  requested 
responses  to  nine  questions  of  particular 
interest  covering  the  scope  and  content 
of  section  129  of  SIAA  of  1982. 

Discussion  of  Comments 

Thirty-two  replies  were  received  in 
response  to  the  advance  notice:  20  from 
State  hi^way  agencies.  4  from  counties, 
3  from  metropolitan  planning 
organizations  (1  planning  organizdtlon 
sent  2  letters),  2  Federal  agencies,  and  1 
each  from  a  city,  a  consultant  and  the 
Center  for  Auto  Safety. 

A  majority  of  respondents  indicated 
that  the  FHWA  should  develop 
procedureb  which  would  accelerate  all 
Federal-aid  highway  processes  rather 
than  limitiitg  them  to  a  few  selected 
projects  in  each  State.  Suggested 
procedures  for  accelerating  projects 
most  frequently  made  included  ones  that 
could  be  implemented  ander  existing 
policies,  regulations,  and  statutes:  ones 
that  would  require  revision  to  current 
regulation;  and  ones  that  would  require 
statutory  change.  Both  large  and  small 
bridge,  bridge  replacement,  and  Federal- 
aid  urban  system  projects  were 
identified  as  the  most  valuable  t>-pe  of 
project  to  try  the  acceleration 
techniques.  Of  the  timesaving 
techniques  set  forth  in  the  May  27, 1983. 
policy  statement,  greater  delegations  of 
authority,  right-of-way  plan  preparation 
and  design  work  authorization  after 
identification  of  a  preferred  alternative, 
and  concurrent  reviews  were  mentioned 
most.  Early,  concurrent  involvement  by 
all  parties;  shorter  advertisement 
periods;  and  continuing  contact  with 
affected  property  ov^Tiers  were  all 
suggested.  Since  these  procedures  are 
all  possible  without  regulatory  change, 
we  decided  current  public  involvement 
procedures  are  sufficient.  Suggested 
methods  for  assuring  interagency 
cooperation  included:  joint  coordination 
meetings,  concurrent  rexiews,  timely 
submission  of  comments  and  existing 
procedures  are  sufficient.  Only  a 
minority  of  respondents  favored 
requiring  States  to  accelerate  projects, 
and  a  majority  favored  permitting  each 
State  to  develop  its  own  acceleration 
techniques.  Although  respondents 
favored  the  establishment  of  a  general 
waiver,  they  gave  few  suggestions 
regarding  what  regulations  should  be 
waived  or  under  what  conditions. 
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FHWA  Cooduiioos 

Because  of  the  wide  range  of 
comments  received,  an  interoffice 
working  group  was  formed  in  the 
Washington  Headquarters  to  review  the 
docket.  Based  upon  the  working  group's 
report,  a  review  of  the  comments 
received  on  the  advance  notice  of 
proposed  rulemaking,  and  input  from 
othrr  Headquarters  offices,  four  courses 
of  action  were  identified: 

(1)  Develop  a  document  explaining  the 
flexibility  which  exists  in  all  FHWA 
programs.  The  Flexibility  Document 
was  printed  by  the  FHWA  in  July 
1986. 

(2)  Continue  the  effort  to  revise  existing 
FHWA  regulations  to  streamline  the 
Federal-aid  procedures;  however,  a 
separate  "FAST  regulation"  was  not 
found  necessary.  A  number  of 
revisions  have  been  made,  such  as  the 
"one-stop  environmental  processing" 
concept 

(3)  Pursue  statutory  changes  which 
would  eliminate  delay  and  duplication 
in  the  Federal-aid  process. 

(4)  Continue  the  ongoing  efforts  of  the 
various  program  offices  to  streamline 
their  own  procedures. 

Section  129  requires  a  rule  or 
regulation  covering  "alternative" 
procedures;  however,  the  cumulative 
efforts  falling  under  the  above  courses 
of  action  constitute  conformance  with 
the  provision.  Therefore,  the  FHWA  is 
hereby  withdrawing  its  advance  notice 
of  proposed  rulemaking  on  the 
Acceleration  of  Projects  and  is  closing 
Docket  No.  8S-7. 

In  consideration  of  the  foregoing,  the 
advance  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
August  28, 1983  (48  FR  38854],  (Docket 
No.  83-7)  is  hereby  withdrawn. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  rulemaking  action  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Due 
to  the  nature  of  this  withdrawal  notice, 
a  regulatory  evaluation  is  not  required 
since  no  economic  impact  is  expected. 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
signiHcant  economic  impact  on  a 

SsTBBtial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  withdrawal  notice  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
.\ssesment 


A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unifled  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
(23  U.S.C  109,  315,  and  402: 40  CFR  1.48(b)) 

Issued  on:  May  23, 1989. 
R.  D.  Morgan, 
Executive  Director. 
[FR  Doc.  80-12955  Filed  5-31-69:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  179 
[Notice  Na  6*4] 

Machine  Quna,  Destructive  Devices, 
and  Certain  Ottwr  Flrearma 

AQmCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 

•UMMAIIV:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  amend  27  CFR  179.25  to 
define  the  term  "date  of  manufacture" 
and  establish  a  time  period  of  50  years 
before  a  firearm  can  be  classified  as  a 
collector's  item  and  removed  by  the 
Director  from  the  scope  of  the  National 
Firearms  Act  (NFA).  For  a  firearm  or 
device  to  be  removed  from  the  purview 
of  the  NFA,  one  of  the  statutory 
characteristics  ATF  must  use  is  "date  of 
manufacture"  since  this  term  is  not 
currently  defined  in  the  regulations, 
industry  has  had  little  guidance  as  to 
when  a  particular  firearm  is  eligible  for 
removal  from  the  NFA.  Accordingly, 
ATF  has  determined  that  a  definition  of 
the  term  "date  of  manufacture"  would 
provide  such  guidance. 
DATE:  Written  conmients  must  be 
received  by  July  31, 1989. 
AOOfiess:  Send  written  comments  to: 
Chief,  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  189, 
Washington,  DC  20044-0189,  ATTN: 
Notice  No.  684. 


POR  PUfrrHEfl  INFORMATION  CONTACT:  ). 

Barry  Fields,  ATF  Specialist,  Firearms 
and  Explosives  Operations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  (202)  566-7591. 
SUPPtEMENTARY  INFORMATION:  Section 
5845(a),  Title  26,  U.S.C.  defines  certain 
categories  of  firearms.  These  firearms 
are  subject  to  the  registration  and  tax 
provisions  of  the  NFA.  However,  the 
last  sentence  of  this  section  provides  for 
the  removal  of  certain  weapons  from  the 
definition  of  "firearm".  It  reads  as 
follows: 

The  term  "firearm"  shall  not  include  an 
antique  firearm  or  any  device  (other  than  a 
machinegun  or  destructive  device)  which, 
although  designed  as  a  weapon,  the  S«n;retary 
finds  by  reason  of  the  date  of  its 
manufacture,  value,  design,  and  other 
characteristics  is  primarily  a  collector's  item 
and  is  not  likely  to  be  used  as  a  weapon. 

This  provision  of  the  statute  is 
implemented  in  27  CFR  179.25  which 
provides  that  the  Director,  ATF,  shall 
make  determinations  concerning  the 
classification  of  firearms  as  collector's 
items. 

In  evaluating  the  statutory  criteria  for 
classification  of  a  device  as  a  collector's 
item,  ATF  is  required  to  find  by  reason 
of  the  date  of  manufacture,  value, 
design,  and  other  characteristics  that  the 
device  is  primarily  a  coUecfbr's  item  and 
is  not  likely  to  be  used  as  a  weapon.  Use 
of  the  conjimctive  "and"  indicates  that  a 
device  must  satisfy  all  of  the  statutory 
criteria  in  order  to  be  removed  from  the 
NFA  as  a  collector's  item.  Thus,  even  if 
a  firearm  meets  the  requirements  for 
value,  design,  and  other  characteristics, 
the  Secretary  may  not  remove  the 
device  from  the  purview  of  the  NFA 
unless  it  also  meets  the  requirement  for 
date  of  manufacture. 

Since  neither  section  5845(a)  nor  the 
implementing  regulation  specify  the  age 
a  firearm  must  be  before  it  meets  the 
date  of  manufacture  requirement,  the 
industry  has  had  little  guidance  as  to 
when  a  particular  firearm  is  eligible  for 
removal  from  the  NFA.  Accordingly, 
ATF  has  determined  that  a  definition  of 
the  term  "date  of  manufacture"  would 
provide  such  guidance. 

ATF  interprets  the  term  "date  of 
manufacture"  in  26  U.S.C.  5845(a)  as 
requiring  that  the  date  of  the  particular 
device  indicate  that  it  is  primarily  a 
collector's  item.  ATF  believes  that  a 
recent  date  of  manufacture  would  not  be 
indicative  of  a  device  which  is  primarily 
a  collector's  item.  If  Congress  had 
intended  that  new  firearms  be  eligible 
for  removal  from  the  NFA,  date  of 
manufacture  would  not  have  been  a 
statutory  criterion  for  classifying 
devices  as  collector's  items. 
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Accordingly,  ATF  believes  that  a  date 
of  manufacture  less  than  50  years  before 
the  current  date  would  not  bie  indicative 
of  a  device  which  is  primarily  a 
collector's  item.  ATF  believes  that  the 
requirement  that  a  firearm  be  at  least  50 
years  old  before  it  can  be  renuived  from 
the  NFA  is  a  reasonable  interpretation 
of  the  term  "date  of  manufacture"  as  it 
is  used  in  section  5845(a).  A  firearm 
which  is  at  least  50  years  old  is  not  a 
firearm  of  recent  manufacture  and  has 
been  in  existence  long  enough  to 
demonstrate  whether  it  is  of  interest  to 
collectors. 

A  50  year  time  period  also  conforms 
with  the  definition  of  "curios  and  relics" 
appearing  at  27  CFR  17ail,  which 
establishes  an  age  of  SO  years  for 
firearms  in  order  for  them  to  be 
recognized  as  curios  or  relics  under  the 
Gun  Control  Act  of  1968,  as  amended.  18 
U.S.C.  Chapter  44.  For  purposes  of  the 
Gun  Control  Act,  firearm  curios  or  relics 
are  firearms  that  among  other  things, 
are  of  special  interest  to  collectors  by 
reason  of  some  quality  other  than  those 
associated  with  firearms  intended  for 
sporting  use  or  as  offensive  or  defensive 
weapons. 

Based  upon  the  above,  ATF  is 
proposing  to  amend  the  regulations  at  27 
CFR  179.25  to  specify  that  the  term  "date 
of  manufacture"  as  used  in  26  U.S.C. 
5845(a)  means  a  date  at  least  50  years 
prior  to  the  current  date. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1981),  ATF  has 
determined  that  this  final  rule  is  not  a 
"major  rule"  since  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  an  initial  and 
final  regiilatory  flexibility  analysis  (5 
U.S.C.  603,  604]  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 


biutlens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordiogly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C 
605(b))  that  this  notice  of  proposed 
rul«naking.  if  promulgated  as  a  final 
rule,  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Paperwoik  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  ol  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  22503,  attention:  Desk  Officer  for 
ATF,  with  copies  to  ATF  at  the  address 
previously  specified.  The  collection  of 
information  in  this  regulation  is  in  27 
CFR  Part  179.  This  information  is 
required  by  ATF  to  provide  the  public 
with  the  means  to  have  a  firearm 
classified  as  a  collector's  item.  The 
respondents  will  be  individuals  who  are 
interested  in  collecting  firearms  that  are 
of  value  for  reasons  other  than  their 
offensive,  defensive  or  sporting  uses. 
Estimated  total  annual  reporting  and/or 
record  keeping  burden:  25  hours. 
Estimated  average  annual  burden  per 
respondent  and /or  recordkeeper  1  hour. 
Estimated  number  of  respondents  and/ 
or  recordkeepers:  25.  Estimated  annual 
frequency  of  responses:  1. 

Public  Partidpation 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  as 
confidential.  Comments  may  be 
disclosed  to  the  pubhc.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure. 

During  the  comment  period,  any 
person  mAy  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  light  of  all  circimistances,  to 


determine  if  a  public  hearing  is 
necessary. 

Disclosure 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Room.  Disclosure 
Branch.  Room  4412,  Ariel  Rios  Federal 
Building,  1200  Pennsylvania  Avenue 
NW.,  Washington.  DC 

Drafting  Infonnation 

Hie  principal  author  of  this  notice  of 
proposed  rulemaking  is  ).  Barry  Fields, 
ATF  Specialist.  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  179 

Administrative  practice  and 
procedure,  Arms  and  munitions. 
Authority  delegations.  Claims,  Customs- 
duties  and  inspections.  Excise  toxes. 
Exports,  Imports,  Penalties,  Reporting 
requirements.  Research.  Seizures  and 
forfeitures.  Transportation,  and  U.S. 
possessions. 

Authority'  and  Issuance 

PART  179— MACHINE  GUNS, 
DESTRUCTIVE  DCVICES.  AND 
CERTAIN  OTHER  FIREARMS 

Par.  1.  The  authority  citation  for  Part 
179  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  2.  Section  179.25  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows:  As  used  in 
this  section,  "date  of  manufacture" 
means  a  date  at  least  50  years  prior  to 
the  current  date. 

Signed:  April  24. 1968. 

Stephen  E.  Higgins, 

Director. 
Approved:  May  8, 1989. 

SalvatoK  R.  Matlocbe, 

Assistant  Secretary  ( Enforcement f. 

(FR  Doc.  89-12830  FiIed>-31-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Pennsylvania  Regulatory  Program 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule:  reopening 
and  extension  of  public  comment  period. 
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summary:  OSMRE  is  reopening  and 
extending  the  public  conunent  period  on 
a  proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendment  will  reduce  the  minimum 
stafTing  level  to  administer  the 
Pennsylvania  program  from  the 
previously  approved  405  positions  to  388 
positions — a  difference  of  17  positions. 
This  amendment  is  intended  to  change 
the  approved  minimum  staffing  levels 
within  Pennsylvania's  Department  of 
Environmental  Resources  (DER)  to 
reflect  the  reorganization  of  DER 
bureaus  and  improvements  in  program 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
and  the  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  amendment 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATIS:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  July  3, 
1980  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9:00  a.m.  on  June  26, 1989. 
Requests  to  present  testimony  at  the 
hearing  must  be  received  on  or  before 
4:00  p.m.  on  June  16, 1989. 

AOORCSSCS:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Robert  J. 
Biggi,  Director,  Harrisburg  Field  Office 
at  the  address  listed  below.  Copies  of 
the  Pennsylvania  program,  the  revised 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
revised  amendment  by  contacting 
OSMRE's  Harrisburg  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  Third  Floor,  Suite  3C,  4th  and 
Market  Streets,  Harrisburg. 
Pennsylvania  17101.  Telephone:  (717) 
782-4036. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131. 1100  "L" 
SU^et,  NW.,  Washington.  DC  20240, 
Telephone:  (202)  343-5492. 


Pennsylvania  Department  of 
Environmental  Resources,  Office  of 
Environmental  Energy  Management, 
10th  Floor.  Fulton  Building,  3rd  and 
Locust  Streets.  P.O.  Box  2063,  Harrisburg, 
Pennsylvania  17120,  Telephone:  (717) 
787-4686. 

A  public  hearing,  if  held,  will  be  at  the 
Penn  Harris  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15,  Camp  Hill, 
Pennsylvania. 

FOR  RJRTNER  INFORMATION  CONTACT: 

Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office.  (717)  782-4038. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Submission  of  Amendment 

III.  Public  Comment  Procedures 

I.  Background  on  the  Pennsylvania 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31. 1982. 
Information  regarding  general 
background  on  the  Pennsylvania 
program  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30. 1982,  Federal  Register  (47  FR 
33050-33083).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  93&11, 93&12, 93&15  and 
938.16. 

n.  Submission  of  Amendment 

By  letter  dated  May  7. 1985, 
(Administrative  Record  No.  PA  552),  the 
Pennsylvania  DER  submitted  an 
amendment  to  revise  the  Pennsylvania 
program.  The  proposal  will  reduce 
DER's  approved  staffing  level  from  405 
positions  to  388  positions.  OSMRE 
published  a  notice  announcing  receipt  of 
this  amendment  and  the  opening  of  the 
public  comment  period  in  the  June  18, 
1985,  Federal  Register  (50  FR  25265- 
25266).  The  public  comment  period 
ended  July  18, 1985. 

In  November  1984,  Pennsylvania 
combined  the  coal  mining  program 
which  was  previously  housed  in  two 
bureaus  (Bureau  of  Mining  and 
Reclamation  and  Bureau  of  Water 
Quality  Management)  into  one  bureau. 
Pennsylvania  indicated  that  as  a  result 
of  this  reorganization  and  other  changes 
to  improve  efficiency,  the  State  requires 
fewer  people  to  administer  the  program. 

OSMRE  reviewed  the  proposed 
amendment  and  determined  that 
additional  information  and  clarification 
was  necessary  before  deciding  on 
whether  to  approve  or  disapprove  the 


submission.  In  response  to  OSMRE's 
request,  Pennsylvania  submitted  on 
February  20, 1986,  May  1, 1986,  and 
August  3, 1987,  workload  analyses, 
staffing  charts,  and  detailed  narratives 
describing  functions  and  responsibilities 
under  the  new  DER  organizational 
structure  (Administrative  Record  No's. 
PA  596,  PA  604,  and  PA  670).  OSMRE 
analyzed  this  information  and  held 
discussions  with  DER  on  significant 
concerns  which  included  staffing 
necessary  to  meet  the  required 
inspection  frequencies  and  to  handle  a 
backlog  of  civil  penalty  cases. 

III.  Public  Comment  Procedures 

OSMRE  is  reopening  and  extending 
the  public  comment  period  for 
Pennsylvania's  proposed  amendment  in 
order  to  provide  the  public  an 
opportunity  to  reconsider  the 
amendment's  adequacy  in  light  of  the 
additional  information  submitted  by 
DER  and  changes  ih  the  scope  of  the 
State's  regulatory  program  which  have 
occurred  since  the  amendment  was 
submitted.  Specifically,  OSMRE  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15(d).  Ifthe  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 

listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m.  on  June  16, 1989. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 


\ 
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wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "AOORE8SES"  by  contacting 
the  person  listed  under  "FOR  further 

INFORMATION  CONTACT."  All  SUch 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
CarlCCkMe, 
Assistant  Director,  Eastern  Field  Operations. 

Date:  May  22, 1989. 
(FR  Doc.  89-12930  Filed  5-31-89;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  166  and  167 
ICGD  83-032] 

Traffic  Separation  Sctiemes  and 
Stiipping  Safety  Fairways  Off  ttie 
Coast  Of  California 

AQENCY:  Coast  Guard,  DOT. 
ACnON:  Announcement  of  public 
hearings  on  proposed  rule. 

summary:  On  April  27, 1989,  the  Coast 
Guard  published  in  the  Federal  Register 
a  proposed  rule  entitled  'Traffic 
Separation  Schemes  and  Shipping 
Safety  Fairways  off  the  Coast  of 
California"  (54  FR  18258.  corrected  at  54 
FR  20235,  May  10, 19«9).  The  rule 
proposes  to  modify  the  existing  traffic 
separation  schemes  (TSS)  in  the 
approaches  to  San  Francisco,  in  the 
Santa  Barbara  Channel  and  in  the 
approaches  to  Los  Angeles/Long  Beach; 
establish  new  shipping  safety  fairways 
connecting  the  San  Francisco  TSS  and 
the  Santa  Barbara  TSS;  and  overlay  the 
precautionary  areas  in  the  approaches 
to  San  Francisco  and  Los  Angeles/Long 
Beach  with  new  shipping  safety 
fairways.  The  Coast  Guard  will  hold 
public  hearings  on  this  proposal  on  the 


dates  and  at  the  locations  specified 
below.  The  hearings  will  permit  the 
Coast  Guard  to  gather  information  and 
veiws  on  the  regulatory  proposal 
dates:  See  supplementary 

INFORMATKMt 

addresses:  See  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  G.  Hegy,  Project  Manager,  Short 
Range  Aids  to  Navigation  Division. 
Office  of  Navigation  Safety  and 
Waterway  Services  (G-NSR-3),  Phone 
(202)  267-0415. 
SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  will  hold  hearings  as 
follows: 

— Long  Beach,  California  Monday,  July 
10, 1989.  l:00-4.-00  p.m.  and  7:00  p.m.- 
12KX)  a.m.  at  the  Hohday  Inn,  500  East 
First  Street,  Long  Beach.  CA  90602; 
Telephone  No.  (213)  435-8511. 
— Santa  Barbara,  CaJifoTiia  Tuesday, 
July  11, 1989, 1:00-4:00  p.m.  and  7:00 
p.m.-12:00  a.m.  at  The  Red  Lion  Inn. 
633  East  Cabrillo,  Santa  Barbara,  CA 
93101;  Telephone  No.  (805)  564-4333. 
— San  Francisco,  California  Thursday, 
July  13, 1989,  7:00  p.m.-12:00  a.m.  and 
Friday,  July  14. 1989,  l.-00-4:00  p.m.  at 
the  Travel  Lodge,  250  Beach  Street. 
San  Francisco,  CA  94133;  Telephone 
No.  (415)  392-6700. 
Interested  persons  are  invited  to 
participate  in  these  hearings.  Those 
wishing  to  make  an  oral  statement  must 
register  by  July  7, 1989.  To  register,  call 
(213)  499-5410  or  write  to  Commander 
(oan).  Eleventh  Coast  Guard  District,  400 
Oceangate,  Long  Beach,  CA  90822-5399. 

Oral  statements  by  individuals 
without  prior  registration  will  be 
allowed  only  if  time  permits.  The  Coast 
Guard  reserves  the  right  to  impose  time 
limits  on  oral  presentations.  In  the  event 
that  time  constraints  are  imposed  on 
speakers  at  the  hearing,  speakers  may 
wish  to  make  summary  oral 
presentations  and  submit  a  written  copy 
of  their  complete  statement. 

Date:  May  26, 1989. 
R.  T.  Nelson. 

Rear  Admiral  U.S.  Coast  Guard.  Chief, 
Office  of  Navigation  Safety  and  Waterway 
Services. 

[FR  Doc  89-12973  Filed  5-31-89;  8:45  ami 
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PANAMA  CANAL  COMMISSION 

35  CFR  Part  133  and  135 
RIN  3207-AA04 

Tolls  for  Use  of  Canal  and  Rules  for 
Measurement  of  Vessels 

AGENCY:  Panama  Canal  Commission. 


ACTION:  Advance  notice  of  proposed 
rulemaking:  request  for  comments; 
notice  of  hearing. 

summary:  The  Panama  Canal 
Commission  proposes  an  increase  of 
approximately  9.8%  in  the  rates  of  tolls 
to  become  effective  October  1, 1989.  The 
Commission  anticipates  that  in  fiscal 
year  1990  it  will  experience  a  significant 
deficit  created  by  a  trend  of  traffic 
growth  revenue  inadequate  to  absorb 
cost  increases  due  to  inflation  and  other 
factors.  The  proposed  increase  is 
necessary  to  comply  with  the 
requirements  that  tolls  be  set  to  produce 
revenues  sufficient  to  cover  all  costs  of 
maintenance  and  operation  of  the 
Panama  Canal,  including  capital  for 
plant  replacement,  expansion  and 
improvements.  In  addition,  certain 
revisions  to  the  rules  of  measurement  of 
vessels  for  use  of  the  Panama  Canal  are 
also  proposed.  This  advance  notice  of 
proposed  rulemaking  announces  the 
availabihty  from  the  Commission  of  an 
analysis  showing  the  basis  and 
justification  for  the  proposed  changes, 
solicits  written  data,  views,  or 
arguments  from  interested  parties,  and 
sets  the  time  and  place  for  the  public 
hearing. 

DATES:  Written  comments  must  be 
received  on  or  before  June  2Z  1989;  a 
public  hearing  will  be  held  on  July  6, 
1989,  Washington,  DC  at  9:30  a.m.; 
requests  to  present  oral  testimony  or 
notice  of  intention  to  present,  at  the 
hearing,  data  supplementary  to  any 
material  already  submitted  must  be 
received  on  or  before  June  26, 1989. 

ADDRESSES:  Comments  and  requests  to 
testify  or  present  supplementary  data  at 
the  hearing  may  be  mailed  to:  Michael 
Rhode,  Jr.,  Assistant  to  the  Chairman 
and  Secretary,  Panama  Canal 
Commission,  2000  L  Street  NW.,  Suite 
550,  Washington,  DC  20036-4996;  copies 
of  the  Commission's  analysis  showing 
the  basis  and  justification  for  the 
proposed  changes  are  available  from  the 
Commission  (at  the  above  address);  or 
from  the  Office  of  Financial 
Management,  Panama  Canal 
Commission,  Balboa  Heights.  Republic 
of  Panama  (Telephone:  011-507-52- 
3194);  the  hearing  will  be  held  in  The 
Westin  Hotel,  Sulgrave  Room,  24th  &  M 
Streets,  NW.,  Washington,  DC  20037. 

Oral  presentations  should  be  limited 
to  20  minutes.  Regulations  governing  the 
content  of  the  notice  of  appearance  or 
intention  to  present  supplementary  data 
at  the  hearing  appear  in  35  CFR  70.8  and 
70.10. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Rhode,  Jr.,  (202)  634-6441. 


BEST  COPY  AVAILABLE 
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tUPPtCMCNTAiiv  mromiATiQM:  Section 
1602  (b]  of  the  Panama  Canal  Act  of 
1979,  as  amended.  22  U.S.C  37g2(b). 
requires  that  Canal  tolls  be  prescribed 
at  rates  calc\ilated  to  produce  revenues 
to  cover,  as  nearly  as  practicable,  all 
costs  of  maintaining  and  operating  the 
Panama  Canal  and  the  facilities  and 
appurtenances  related  thereto,  and 
capital  for  plant  replacement, 
expansion,  improvements,  and  working 
capital  The  rates  of  tolls  for  use  of  the 
Panama  Canal  were  last  increased  on 
March  12, 1983.  also  by  9^%.  the  rates 
placed  in  effect  at  that  time  have  proven 
adequate  to  provide,  in  the  aggregate, 
sufficient  revenues  to  cover  all  operating 
and  capital  costs  of  the  Canal  through 
1988.  but  the  Commission  has  recorded 
minor  deficits  in  the  last  two  fiscal 
years. 

While  the  deficits  have  been  minor, 
they  point  to  a  trend  of  traffic  growth 
revenues  inadequate  to  absorb  cost 
increased  due  to  inflation  and  other 
factors.  Commission  projections  indicate 
that  this  trend  will  continue  and.  in  fact, 
worsen  despite  management  efforts  to 
reduce  costs  and  inr^ase  productivity 
to  the  maximum  extcst  possible.  This 
growing  imbalance  between  inflation 
and  traffic  growth  underlies  the  more 
serious  loss  projected  for  this  year  and 
the  clear  need  for  placing  a  toll-rate 
increase  in  effect  in  fical  year  1900. 

In  addition  to  the  toll  rate  increase, 
certain  revisions  are  recommeded  to  the 
"Rules  of  Measurement  of  Vessels  for 
the  Panama  Canal.**  These  proposed 
changes  are  designed  to  simplify  the 
Conunission's  measurement  prticedures 
and  bring  them  in  line  with  industry 
standards.  These  amendments  would 
have  a  minimal  impact  on  the  amount  of 
tolls  collected  annually. 

The  proposed  changes  would  amend 
35  CFR  Parts  133  and  135  as  follows: 

(a)  Amend  8  135.285  to  increase  the 
size  limitation  from  30  to  34  inches  on 
manholes  serving  water  ballast  spaces. 

(b)  Amend  i  133.34  to  eliminate  the 
requirement  that  fuel  carried  not  exceed 
125  percent  of  the  engine  room  for 
obtaining  the  ballast  rate. 

(c)  Amend  S  135.352  to  eliminate  the 
requirement  to  separately  measure  the 
portion  of  engine  room  space  dedicated 
to  propulsion  power  for  purposes  of 
calculating  the  125  percent  factor  above. 

Section  1604  of  the  Panama  Canal  Act 
of  1979.  as  amended.  22  U.S.C  3794. 
establishes  the  procedures  that  the 
Panama  Canal  Commission  must  follow 
in  proposing  a  toll  rate  increase  or 
changes  in  the  rules  for  measurement  of 
vessels.  Those  procedures  have  been 
supplemented  by  regulations  in  35  CFR 
Part  70,  which  in  addition,  provide 


interested  parties  with  instructions  for 
participating  in  the  process  governing 
changes  in  the  rates  of  tolls  or  rules  of 
measurement  The  statute  and 
regulations  require  this  advance  notice 
of  proposed  rulemaking  in  order  for  the 
Commission  to  announce  the  proposed 
changes  and  afford  interested  parties  an 
opportunity  to  submit  written  data, 
views  or  arguments  and  participate  in 
the  pubHc  hearing  on  July  6, 1989.  A 
written  analysis  is  also  made  available 
to  the  public  showing  the  basis  and 
justification  for  the  changes. 

All  pertinent  data,  views  or  arguments 
presented  in  writing,  or  orally  at  the 
hearing,  will  be  considered,  along  with 
other  relevant  information,  before  the 
Commission  publishes  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  forwards  a  complete  record 
and  its  final  recommendation  to  the 
President  of  the  United  States.  In 
considering  the  proposal,  the  President 
has  the  authority  to  approve, 
disapprove,  or  modify  any 
recommendation  of  the  Commission. 
The  final  rule,  approved  and  published 
by  the  President,  shall  be  effective  no 
earlier  than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

This  advance  notice  of  proposed 
rulemaking  does  not  constitute  a  "major 
rule"  as  defined  in  section  1(b)  of 
Executive  Order  12291,  dated  February 
17, 1981.  Analysis  of  the  proposed  toll 
increase  indicates  that  it  will  not  (1) 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  review  of  the  environmental  effect 
of  the  proi>osed  increase  in  the  rates  of 
tolls  and  tiie  proposed  measurement  rule 
changes  concludes  that  the  proposals 
are  not  major  Federal  actions  which  will 
have  a  significant  effect  on  the  quality 
of  the  environment  of  a  foreign  nation; 
therefore,  pursuant  to  Executive  Order 
12114.  dated  January  4, 1979,  an 
environmental  analysis  is  not  required. 
Furthermore,  the  Regulatory  Flexibility 
Act  is  inapplicable,  since  this  regulation 
is  one  relating  to  "rates"  or  "practices 
relating"  thereto  (5  U.S.C.  601  (2)). 

List  of  Subjects  in  35  CFR  Parts  133  and 
135 

Panama  Canal,  Vessels. 


Accordingly,  it  is  proposed  that  35 
CFR  Parts  133  and  135  be  amended  to 
read  as  follows. 

PART  133-TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  Part  133 
continues  to  read  as  follows: 

Autlioiity:  Isaued  under  authority  of  the 
President  by  22  U.S.C  3791:  E.0. 12215, 45  FR 
36043. 

2.  Section  133.1  is  revised  to  read  as 
follows: 


9133.1    ItatesoftoN. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.01  per  net  vessel 
ton  of  100  cubic  feet  each  of  actual 
earning  capacity — that  is,  the  net 
tonnage  determined  in  accordance  with 
Part  135  of  this  chapter. 

(b)  On  vessels  in  ballast  wnthout 
passengers  or  cargo,  $1.60  per  net  vessel 
ton. 

(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships.  $1.12 
per  ton  of  displacement 

3.  Section  133.34  is  revised  to  read  as 
follows: 

S133.34   Tois  for  vessels  In  baRast 

In  order  for  a  vessel  to  secure  the 
reduced  rate  of  toll  for  vessels  in  ballast, 
it  may  not  be  carrying  any  passengers  or 
cargo  nor  any  fuel  for  its  own 
consumption  in  a  quantity  which 
exceeds  the  spaces  on  the  vessel  which 
are  available  for  the  carriage  of  fuel  (i.e., 
the  actual  volume  of  tanks  or  fixed 
compartments,  including  settling  tanks, 
used  for  the  storage  of  lubricating  oil  or 
fuel,  which  spaces  cannot  be  used  to 
stow  cargo  or  stores  and  which  have 
been  certified  by  official  marking  to  be 
spaces  for  the  vessel's  own  fuel). 

PART  13S-RULES  FOR 
MEASUREMENT  OF  VESSELS 

4.  The  authority  citation  for  Part  135  is 
revised  to  read  as  follows: 

Authority:  Issued  under  authority  vested  in 
the  President  by  22  U.S.a  3791:  E.0. 12215: 46 
FR  36043. 

5.  Section  135.285  is  revised  to  read  as 
follows: 

9135.285    Water  ballast  spaces,  deducted. 

(a)  Water  ballast  spaces,  other  than 
spaces  in  the  vessel's  double  bottom, 
shall  be  deducted  if  they  are  adapted 
and  used  only  for  water  ballast  have  for 
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entrance  only  ordinary  circular  or  oval 
manholes  whose  greatest  diameter  does 
not  exceed  34  inches  (864  nmi),  and  are 
not  available  for  the  carriage  of  cargo, 
stores,  or  fuel.  Spaces  that  would 
otherwise  qualify  as  water  ballast 
except  that  they  are  also  used  for  fuel 
for  the  vessel's  own  use  shall  be 
regarded  as  part  of  the  vessel's  fuel 
space  as  defined  in  { 135.390  of  this  part 
(b)  Tonnage  of  tanks  may  be  obtained 
by  using  liquid  capacity  times  the 
conversion  factor  with  one-sixth  off  for 
frames  in  case  of  peak  tanks  and  one- 
twelfth  off  in  case  of  wings  or  deep 
tanks  when  they  cannot  be  readily 
measured.  ^ 

6.  Section  135.352  is  revised  to  read  as 
follows: 

§135.352    Definition  Of  phrase  "space 
occupied  by  engine  rooms". 

The  space  occupied  by  engine  rooms 
is  defined  as  that  occupied  by  the  engine 
room  itself  and  the  boiler  room,  together 
with  the  spaces  strictly  required  for  the 
working  of  the  engines  and  .boilers.  In 
addition  to  those,  included  are  the 
spaces  taken  up  by  the  shaft  trunks  in 
vessels  with  screw  propellers,  the 
spaces  which  enclose  the  funnels,  and 
the  casings  necessary  for  the  admission 
of  light  and  air  into  the  engine  room  to 
the  extent  that  such  spaces  are  located 
below  the  upper  deck  (as  defined  in 
§5 135.61  Uirough  135.63  of  this  part)  or 
below  a  deck  with  openings.  These  are 
usually  designated  as  tonnage  openings, 
which  may  be  so  closed  as  to  permit  the 
carriage  of  cargo  or  stores  under  the 
deck  or  a  portion  thereof.  This  definition 
also  covers  donkey-engine  and  boiler 
spaces  when  the  donkey-engine  and 
boiler  are  situated  within  the  boundary 
of  the  main  engine  room,  or  of  the  light 
and  air  casing  above  it  and  when  they 
are  used  in  connection  with  the  main 
machinery  for  propelling  the  vessel. 
When  the  shafts  of  screw  propellers 
pass  through  open  spaces  not  enclosed 
within  tunnels,  the  spaces  allowed  in 
lieu  of  tunnels  must  be  of  reasonable 
dimensions  suitable  for  the  vessel  in 
question.  When  a  portion  of  the  space 
within  the  boundary  of  the  engine  or 
boiler  room  is  occupied  by  a  tank  or 
tanks  for  the  storage  of  fi^sh  water, 
lubricating  oil,  or  fuel,  including  settling 
tanks,  the  space  considered  to  be  within 
the  engine  room  shall  be  reduced  by  the 
space  taken  up  by  such  tanks. 
Installations  not  stricUy  required  for 
working  of  the  engines  or  boilers  but 
that  would  otherwise  qualify  as  a 
deduction  under  {  S  135.271  through 
135.285  of  this  part  may  be  left  in  and 
included  in  the  engine  room 
measurement 


Dated:  May  23. 1989. 
Michael  Rhode,  Jr., 

Assistant  to  the  Chairman  and  Secretary. 
(FR  Doc.  89-12620  Filed  5-31-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3597-6] 

Approval  and  Promulgation  of 
Imptementation  Plans 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  the  public  comment  period. 

summary:  USEPA  is  giving  notice  that 
the  public  comment  period  for  a  notice 
of  proposed  rulemaking  published 
Februay  28, 1989  (54  FR  8354),  has  been 
extended  60  days  from  June  1, 1989.  The 
rulemaking  action  proposed  to  approve 
certain  portions  and  disapprove  other 
portions  of  the  State  of  Michigan's  May 
17, 1985,  revised  particulate  regulations 
submittal,  with  respect  to  Iron  and  Steel 
sources. 

During  the  original  30-day  public 
comment  period  on  this  notice,  USEPA 
received  comments  from  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  on  April  27, 1989.  seeking  a  60 
day  public  comment  period  extension.  In 
addition,  MDNR's  letter  of  April  27, 
1989,  withdrew  portions  of  their 
particulate  regulations  submitted  on 
May  17, 1985.  USEPA  requests  that 
MDNR.  during  the  extension  of  the 
public  comment  period,  clarify  on  a 
regulation  by  regulation  and  pollutant 
by  pollutant  basis  what  specific  portions 
of  their  May  17, 1985,  submittal  they  are 
withdrawing  from  rulemaking  at  this 
time. 

DATE:  Comments  are  now  due  July  31, 
1989. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT  Mr.  Robert  B.  Miller,  Air  and 
Radiation  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Sti^et 
Chicago,  Illinois  60604.  (312)  353-0396. 

Date:  May  16. 1989. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  89-12990  Filed  5-31-69;  &45  am] 

BILLING  CODE  Ktt^-W^ 


40  CFR  Part  82 

(FRL-3597-7] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Advance  notice  of  proposed 
rulemaking:  extension  of  time. 

summary:  On  April  17. 1989  (54  FR 
15228)  EPA  published  as  Advance 
Notice  of  Proposed  RulMBaking 
(ANPRM)  notifying  users  and  producers 
of  methyl  chloroform  (1.1,1- 
trichloroethane]  and  carbon 
teti-achloride  (CCl4)  that  the  Agency  is 
considering  the  possibility  of  adding 
these  two  chemicals  to  the  list  of  ozone- 
depleting  chemicals  already  regulated 
by  the  Montreal  Protocol  on  Substances 
That  Deplete  the  Ozone  Layer  and  the 
EPA  rule  implementing  the  Protocol  (53 
FR  30566.  August  12, 1988). 

The  purpose  of  this  announcement  is 
to  notify  the  public  that  the  comment 
period  for  this  ANPRM  has  been 
extended  to  July  1, 1989.  The  original 
comment  period  ended  May  15, 1989. 
EPA  has  however,  received  numerous 
requests  to  extend  the  deadline.  This 
extension  will  allow  a  total  of  75  days  in 
which  to  comment  on  this  ANPRM. 

Anyone  who  submitted  a  comment 
previously  may  submit  an  addendum  to 
that  written  document  Please  state  the 
date  on  which  you  submitted  a  previous 
comment  when  you  submit  these 
additional  remarks. 

DATES:  Public  Comment:  All  comments 
on  the  advance  notice  of  proposed 
rulemaking  published  April  17, 1989  (54 
FR  15228)  should  be  received  by  July  1. 
1989. 

addresses:  Written  comments  should 
be  sent  to  Docket  (A-89-09),  Air  Docket 
First  Floor- Waterside  Mall.  Room  1500, 
LE131,  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460.  The  Docket  may  be  inspected 
between  8  a.m.  and  3:00  p.m.  on 
weekdays.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  for 
photocopying.  To  expedite  review,  it  is 
also  requested  that  a  duplicate  copy  of 
written  comments  be  sent  to  karla  Perri 
at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Karla  Petri,  Division  of  Global  change, 
OAIAP,  Office  of  Air  and  Radiation, 
(ANR-445)  U.S.  EPA.  401  M  St.  SW., 
Washington,  DC  20460.  Telephone  (202) 
475-7496. 
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Dated:  May  25. 1880. 

Doo  R.  day. 

Acting  Assistant  Administrator  for  Air  end 
Radiation. 

(FR  Doc  8»-1298e  FUmI  5-31-80;  8:45  an] 
I  COM  MiO-W^ 


FEDERAL  COMMUNICATIOMS 
COMMISSION 

47CFRCh.l 

(QMcral  Ooc  Na  aa-Tt;  DA  ••-«81] 

Inquiry  Into  Need  for  a  Univaraal 
Encryption  Standard  for  Satellite 
ProQranunin^ 

Aomcv:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
time. 


n  This  action  extends  the 
deadlines  for  filing  comments  and  reply 
comments  in  General  Docket  No.  89-78, 
and  inquiry  into  the  need  for  a  universal 
encryption  standard  for  satellite  cable 
programming  (54  FR 18125:  April  27. 
1988).  The  additional  time  for  flling  vvtll 
enhance  the  ability  of  commenters  in 
general  and  will  provide  a  30-day  reply 
period  wiginally  allocated  for  review  of 
command. 

DATit:  Comments  must  be  submitted  on 
or  before  June  19, 1989,  and  reply 
comments  on  or  before  July  19, 1989. 


ADOMiaa:  Federal  Communications 
Commission,  Washington,  DC  2MS4. 
ran  FUfrmni  iwronnATioN  contact: 
Jonathan  D.  Levy,  Office  of  Plans  and 
Policy,  (202)  653-5940. 
tUPPLCMENTAflV  iNroRMATiON:  This  is  a 
synopsis  of  the  Commission's  Order 
Extending  Deadline  for  Filing  Comments 
and  Reply  Comments,  adopted  May  23. 
1989  and  released  May  24, 1989.  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Trasncription 
Services,  (202)  857-380a  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 

Ordar  Extandiag  DeedHne  for  Fttiiig 
Cnmmenta  and  Reply  Conunentt 

Adopted:  May  23. 1989. 
Released:  May  24. 1989. 
By  the  Chief,  Office  of  Plana  and  Policy. 

1.  The  Commission  has  received  a 
"Request  for  an  Extension  of  Time  for 
Filing  Comments"  in  the  above- 
captioned  proceeding.  General 
Instrument  Corporation  (GIG)  filed  this 
request  on  May  18. 1969,  asking  for  an 
two-week  extension. 

2.  As  a  preliminary  matter,  it  should 
be  noted  that  the  published  text  of  the 
Notice  of  Inquiry  in  this  proceeding 
(released  April  14, 1989,  FCC  89-104) 


contained  an  erroneous  reply  comment 
deadline.  An  Erratum  way  issued  on 
April  18, 1989.  That  Erratum  was 
incorrectly  captioned  General  Docket 
No.  80-79.  The  correct  docket  number  is 
General  Docket  No.  89-7& 

3.  Good  cause  for  an  extension  having 
been  shown,  //  is  ordered  That  the 
deadline  for  comments  in  General 
Docket  No.  89-78  is  extended  to  June  19, 
1989  and  the  deadline  for  reply 
comments  is  extended  to  July  19, 1989. 
The  reply  comment  deadline  is  extended 
in  order  to  preserve  the  30-day  period 
originally  allocated  for  review  of 
comments  in  this  proceeding  by 
interested  parties.  The  additional  time 
for  filing  comments  in  granted  on  the 
basis  that  it  will  enhance  the  ability  of 
commenters  in  general,  and  GIC  in 
particidar,  to  submit  pleadings  that 
include  comprehensive  analyses  of  the 
issues  raised  in  the  Commission's 
Notice  of  Inquiry  in  General  Docket  No. 
89-78. 

Action  is  taken  pursuant  to  section 
4(i)  of  the  Communication  Act  of  1934, 
as  amended,  under  authority  delegated 
to  the  Chief,  Office  of  Plans  and  Policy 
by  {  0.271  of  the  Commission's  Rules,  47 
CFR  0.271. 

FederaJ  Communication  Commission. 

JohnHariag, 

Chief  Office  of  Plans  and  Policy. 

(FR  Doc  89-12963  Filed  5-31-89: 8:45  am] 
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This  section  of  tfw  FEDERAL  REGISTER 
contains  docunents  o(l>er  than  rutes  or 
pfoposed  rules  that  are  app«icat)te  to  ttw 
putjiic.  Notices  of  hearings  and 
investigation&,  comrrattee  meetings,  agency 
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authority,  filing  of  petitory  and 
appltcations  and  aoency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meetings 

aoency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice  of  meeting. 

SUMMANV:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Tuesday,  June 
13. 198a  The  meeting  will  be  held  in 
Room  M09  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  beginning  at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.a  section  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  CapitoL  the 
Secretaries  of  the  Interior,  Agriculture, 
and  Treasury:  The  Chariman  of  the 
National  Trust  for  Historic  Preservation; 
the  President  of  the  National  Conference 
of  State  Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  agenda  for  the  meeting  includes 
the  following: 

L  Chairman's  Welcome/Opening 

n.  Council  Business 

in.  Executive  Director's  Report 

IV.  Section  106  Cases 

V.  Litigation 

VI.  New  Business 

VII.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accoinmodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave.,  NW., 
Room  809.  Washington,  DC  202-786-4)503.  at 
least  seven  (7]  days  prior  to  the  meeting. 


FOR  RmTNER  MRHIMATtON  CONTACT 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave., 
NW..  #809.  Washington,  DC  20004. 
Rol>ert  O.  Busk, 
Executive  Director. 
Date:  May  2S.  1989. 

[FR  Doa  89-12937  Filed  5-31-89;  8:45  am] 
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Progfammatic  Agreement  Regarding 
the  Envlrorunefttal  Protection 
Agency's  State  Water  Pollution 
Control  Revolving  Fund  Program 


r:  Advisory  Council  on  Historic 
Preservation. 
action:  Notice. 

summary:  The  Advisory  Council  on 
HistOTic  Preservation  proposes  to 
execute  a  Programmatic  Agreement 
pursuant  to  S  800.13  of  its  regulations  (38 
CFR  Part  800)  with  the  Environmental    , 
Protection  Agency  and  the  National 
Conference  of  State  Historic 
Preservation  Officers  regarding  the 
consideration  of  historic  properties 
under  the  State  Water  Pollution  Control 
Revolving  Fund  Program.  The 
Agreement  will  outlhie  State  Revolving 
Fund  Agency  responsibilities  for 
identif3ring.  evaluating,  and  assessing 
effects  of  wastewater  treatment 
facilities,  non-point  source  pollution 
contn^  pro)ects,  and  estuary  protection 
projects  on  historic  properties  in 
consultation  with  State  Historic 
Preservation  Officer.  It  will  also 
establish  EPAs  oversight  and 
monitoring  role  in  certifying  State 
programs  and  reviewing  State  activities, 
and  the  Council's  role  in  resolving 
disputes  and  monitoring  performance 
under  the  Agreement. 
DATES:  Comments  due:  July  3, 1989. 
address:  Comments  should  be 
addressed  to:  Director,  Office  of 
Program  Review  and  Education, 
Advisory  Council  on  Historic 
Preservation,  Old  Post  Office  Building, 
1100  Pennsylvania  Avenue,  NW^  Room 
809,  Washingtoit  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  D.  Anzalone,  Eastern  Office  of 
Project  Review,  Advisory  Council  on 
Historic  Preservation,  Old  Post  Office 
Building,  1100  Pennsylvania  Avenue, 
NW.,  Room  809.  Washington,  DC  20004, 


tel.  (202)  786-0505;  or  John  Gerba,  Office 
of  Federal  Activiites,  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
A-104,  Washington.  DC  20460.  tel.  (202) 
382-5910.  Copies  of  the  draff  Agreement 
are  available  for  review  upon  request. 
Robert  D.  Bush, 
Executive  Director. 
Dated:  May  25. 1969. 

[FR  Doc.  8&-12962  Filed  5-31-89:  8:45  am| 
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DEPARTMENT  OF  AGRfCULTURE 

Federal  Grain  Inspection  Service 

Deslyiatton  Renewal  of  Vnm  Enid  (OK) 
and  Erie  (OH)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
actkni:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  renewal  of  Enid  Grain 
Inspection  Company,  Inc.  (Enid),  and 
Dennis  L  Boltenhouse  dba  Erie  Grain 
Inspection  Service  (Erie),  as  official 
agencies  responsible  for  providing 
official  services  under  the  MS.  Grain 
Standards  Act  as  Amended  (Act). 

EFFECTIVE  DATE:  July  1,  1989. 

ADDRESS:  James  R.  Conrad,  Chief, 

Review  Branch,  Compliance  Division, 

FGIS.  USDA,  Room  1647  South  Building. 

P.O.  Box  96454.  Washington.  DC  20000- 

6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 

8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Enid's 
and  Erie's  designations  terminate  on 
June  30, 1989,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
January  4, 1989,  Federal  Register  (54  FR 
162).  Applications  were  to  be 
postmariced  by  February  3, 1989.  Enid 
and  Erie  were  the  only  applicants  for 
designation  in  their  area  and  each 
applied  for  designation  renewal  in  the 
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entire  area  currently  assigned  to  that 
agency.  The  Service  announced  the 
applicant  names  in  the  March  1, 1989, 
Federal  Register  (54  PR  8578)  and 
requested  conunents  on  the  applicants 
for  designation.  Comments  were  to  be 
postmarked  by  April  17, 1989.  No 
comments  were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(r)(1](A)  of  the  Act; 
and  in  accordance  with  section 
7(f)(l)(B].  determined  that  Enid  and  Erie 
are  able  to  provide  ofTicial  services  in 
the  geographic  areas^Tor  which  the 
Service  is  renewing  their  designations. 
Effective  July  1, 1989,  and  terminating 
June  30, 1992.  Enid  and  Erie  are 
designated  to  provide  official  inspection 
functions  in  their  specified  geographic 
area,  as  previously  described  in  the 
January  4  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  containing  the  agencies  at 
the  following  telephone  numbers:  Enid 
at  (405)  233-1121  and  Erie  at  (419)  48»- 
5388. 

Pub.  L  94-682, 90  Stat  2867,  aa  amended 

(7  U.S.&  71  et  aeq.) 

Date:  May  17. 1988. 
|.  T.  Abdiisr, 

Director,  Compliance  Division. 
[FR  Doc.  80-13032  Piled  5-31-88;  8^45  am] 
MUMQ  COM  S410-CN-II 


Request  for  Commento  on  Designation 
Applicants  In  ttte  Geographic  Area 
Currently  Assigned  to  tlie  Foetoria 
(OH)  Agency  and  tt>e  States  of 
Louisiana  and  North  Carolina 

AOCNCv:  Federal  Grain  Inspection 
Service  (Service),  USDA. 

action:  Notice. 

SuawufiY:  This  notice  requests 
comments  for  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  Robert  B.  Whitta 
dba  Fostoria  Grain  Inspection  (Fostoria), 
Louisiana  Department  of  Agriculture 
(Louisiana),  and  North  Carolina 
Department  of  Agriculture  (North 
Carolina). 

OATt:  Comments  must  be  postmarked 

on  or  before  July  17. 1989. 

AOOntSS:  Comments  must  be  submitted 

in  writing  to  Lewis  Lebakken,  Jr.,  RM, 

FGIS,  USDA.  Room  0628  South  Building, 

P.O.  Box  96454.  Washington.  DC  20090- 

6454. 

Telemail  users  may  respond  to 
[LLEBAIOCEN/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 
To:  Lewis  Lebakken,  TLX:  7607351. 
ANSJGISUC 


All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue  SW..  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Jr.,  telephone  (202) 
475-342a 
•UPfLSMCNTARV  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  appUcations  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  April  1, 19^. 
Federal  Register  (54  FR  13394). 
AppUcations  were  to  be  postmarked  by 
May  3, 1989.  Fostoria,  Louisiana,  and 
North  Carolina  were  the  only  applicants 
for  designation  in  those  areas  and  each 
applied  for  designation  renewal  in  the 
entire  area  currenUy  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
conunents  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Pub.  L  84-682. 90  Stat  2867,  as  amended 

(7\i.S.C.netBeq.) 

Date:  May  17, 1988. 
).T.  Abdiier, 

Director,  Compliance  Division. 
(FR  Doc.  89-13033  Filed  5-31-89;  8:45  am] 
MLUNQ  COOK  S419-CN-M 


Request  for  Dssignstion  Appiicanta  To 
Provids  Official  Services  In  the 
Qeogrspltlc  Ares  Currsntly  Assigned 
to  the  Amarillo  (TX)  Agency  and  the 
State  of  Wisconsin 

AOINCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

SUNHMARV:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 


than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance' 
with  the  Act.  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  Amarillo  Grain  Exchange. 
Inc.  (Amarillo)  and  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (Wisconsin). 

DATE  Applications  must  be  postmarked 
on  or  before  July  3, 1989. 

ADORCSS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief. 
Review  Branch.  Compliance  Division. 
FGIS.  USDA.  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue.  SW.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

tUPPLEMCNTARV  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
aa  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(0(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Amarillo,  located  at  1300  South 
Johnson  St.  Amarillo,  TX,  79101  and 
Wisconsin  located  at  801  W.  Badger 
Road,  Madison,  WI,  53713,  were 
designated  under  the  Act  as  official 
agencies  on  December  1, 1986.  Amarillo 
was  designated  to  provide  official 
inspection  functions  and  Wisconsin  was 
designated  to  provide  official  inspection 
and  weighing  functions. 

The  official  agencies'  designations 
terminate  on  November  30, 1989.  Section 
7(g)(1)  of  the  Act  states  tiiat 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presenUy 
assigned  to  Amarillo.  in  the  States  of 


Federal  Register  /  Vol  54,  No.  104  /  Thursday,  Jane  1.  1969  /  Notices 


23499 


Oklahoma  and  Texas,  pursuant  to 
section  7(r)t2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  ibr 
designation  is  as  follows: 

In  Texas 

Bounded  on  the  North  by  the  Texas- 
Oklahoma  State  line; 

Bounded  on  the  East  by  the  eastern 
Red  River  County  line;  the  southern  Red 
River  and  Lamar  County  lines;  the 
eastern,  southern,  and  western  Hunt 
County  lines;  the  tiouthem  Collin  County 
line;  the  eastern  Dallas,  Ellis,  HilL 
Limestone,  Falls,  and  Milam  County 
lines; 

Bounded  on  the  South  by  the  southern 
Williamson  County  line:  the  western 
Bell  and  McLennan  County  lines;  the 
southern  Bosque;  Hamilton,  Comanche, 
and  Brown  County  lines;  the  southern 
and  western  Coleman  County  line;  the 
southern  Taylor,  Nolan.  Mitchell, 
Howard,  Martin,  and  Andrews  County 
lines; 

Bounded  on  the  West  by  the  western 
Andrews,  Gaines,  Yoakum,  and  Cochran 
County  lines;  the  northern  Cochran 
County  line;  the  northern  Hockley 
County  line  east  to  FM  303;  FM  303 
north  to  U.S.  Route  84;  U.S.  Route  84 
(including  Sudan),  southeast  to  FM  37; 
FM  37  east  to  FM  179;  FM  179  north  to 
FM  1914;  FM  1914  east  (not  including 
Hale  Center),  to  FM  400;  FM  400  south  to 
FM  37;  FM  37  east  to  the  Hale  County 
line;  the  eastern  Hale  County  line;  the 
northern  Crosby  and  Dickens  County 
lines;  the  western  Cottie  and  Childress 
County  lines  north  to  U.S.  Route  287; 
U.S.  Route  287  northwest  to  Donley 
County;  the  southern  Donley  and 
Armstrong  County  lines  west  to  Prairie 
Dog  Town  Fork  of  the  Red  River,  Prairie 
Dog  Town  Fork  of  the  Red  River 
northwest  to  State  Route  217;  State 
Route  217  west  to  FM  1062;  FM  1062 
west  to  U.S.  route  385;  U.S.  Route  385 
north  to  Oldham  County;  the  southern 
Oldham  County  line;  the  western 
Oldham,  HarUey,  and  Dallam  County 
lines. 

In  addition,  the  area  includes  El  Paso 
County. 

In  Oklahoma  Beaver,  Cimarron,  and 
Texas  Counties. 

The  geographic  area  presently 
assigned  to  Wisconsin,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Wisconsin,  except  those  export  port 
locations  within  the  State. 

Interested  parties,  including  Amarillo 
and  Wisconsin,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 


Section  7(f)  of  the  Act  and  {  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning 
December  1, 1989,  and  ending  November 
30, 1992.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geograi^ic  area. 

.  Pub.  L  94-582, 90  Stat.  2867,  as  amended 
(7  U.S.C.  71  et  seq] 

Date:  May  17. 1989. 
J.  T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc  89-13034  Filed  5-31-80: 8:45  am) 

nUJNa  CODE  3410-EM-M 


Forest  Service 

Recreation  Residence  Authorizations 

agency:  Forest  Service,  USDA. 
action:  Notice  of  policy  revision. 

summary:  The  Forest  Service  hereby 
gives  notice  that  it  is  modifying  its 
policy  for  administering  privately- 
owned  recreation  residences  on 
National  Forest  System  lands.  The 
modifications  are  necessary  to 
implement  the  decision  of  the  Assistant 
Secretary  of  Agriculture  for  Natural 
Resources  and  Environment  on  an 
administrative  appeal  of  the  policy 
which  was  adopted  on  August  16, 1988 
(53  FR  30924). 

EFFECT n^E  DATE:  This  modification  of 
policy  is  effective  June  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  the  implementing 
directives  may  be  obtained  from  the 
Program  Support  Section,  Information 
Systems  Staff,  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington,  DC  20090- 
6090,  (202)  447-6101. 

SUPPLEMENTARY  INFORMATION:  On 

August  16, 1988  (53  FR  39024),  the  Forest 
Service  adopted  final  policy  and 
procedures  for  administering  special  use 
permits  that  authorize  privately-owned 
recreation  residences  on  National  Forest 
System  lands.  This  policy  was  appealed 
to  the  Secretary  of  Agriculture  on 
September  15, 1988.  The  appellants 
alleged  that  the  process  by  which  this 
policy  was  developed  was  flawed  that 
provisions  of  the  policy  exceeded 
statutory  limitations  on  recreation 
residence  use  of  the  National  Forests, 
and  that  the  appellants  and  the  public 
were  adversely  afiected  by  the  policy. 


In  a  decision  dated  February  15. 1989. 
the  Assistant  Secretary  of  Agriculture 
for  Natxu-al  Resources  and  Environment 
remanded  the  policy  to  the  Forest 
Service  for  restudy  and  reformulation 
and  stayed  the  implementation  of 
certain  provisions  of  the  policy,  as 
follows;  (1)  Those  nonrenewal 
provisions  relating  to  or  requiring  a 
showing  of  higher  public  purpose;  (2) 
those  requiring  automatic  permit 
renewal  10  years  prior  to  expiration 
unless  nonrenewal  has  been 
established;  (3)  those  requiring  the 
offering  of  "in-lien"  lots  to  permittees 
who  have  received  notice  of  nonrenewal 
or  termination;  and  (4)  those  weighted 
against  consideration  of  commercial 
uses  for  sites  when  nonrenewal  of  the 
recreation  residence  use  is 
contemplated.  In  addition,  the  Assistant 
Secretary  required  that  the  remaining 
features  of  the  final  policy  be  designated 
as  interim  pending  its  reformulation 
following  all  applicable  process 
requirements.  The  reformulation  period 
was  established  by  the  decision  as  18 
months. 

The  policy  adopted  August  16, 1988. 
was  issued  as  direction  to  Forest 
Service  personnel  through  amendments 
and  interim  directives  to  Forest  Service 
Manual  Chapters  &40  and  2720  and 
Forest  Service  Handbook  2709.11 — 
Special  Uses  Handbook.  In  compliance 
with  the  Assistant  Secretary's  decision, 
the  agency  is  revising  that  direction  in 
FSM  2340  and  2720  specifically 
identified  and/or  affected  by  the 
decision,  removing  section  33.2  of  the 
Interim  Directive  to  Chapter  30  of  FSH 
2709.11  which  deals  with  calculation  of 
annual  fees  where  nonrenewal  has  been 
established,  removing  the  Interim 
Directive  to  Chapter  40  of  FSH  2709.11 
which  gave  direction  on  continuing 
recreation  residence  use,  and  revising 
Exhibit  1  of  Chapter  50  of  FSH  2709.11 
which  displayed  the  term  special  use 
permit  (FS-2700-18)  to  delete  those 
provisions  concerning  renewal  and 
nonrenewal  of  permits  and  the  offering 
of  in-lieu  sites  in  cases  of  nonrenewal  of 
permits. 

As  of  the  date  of  this  notice,  the  policy 
and  procedures  governing  recreation 
residence  use  that  remain  in  effect  are 
deemed  to  be  interim  policy  and  shall 
not  remain  in  effect  beyond  September 
30. 1990.  As  directed  by  the  Assistant 
Secretary,  the  Forest  Service  has  begun 
restudy  and  reformulation  of  the  overall 
policy.  The  Agency  will  publish  in  the 
Federal  Register  about  July  1, 1989.  an 
Advance  Notice  of  Proposed  Policy, 
seeking  the  advice  of  the  public  on 
revisions  to  the  interim  policy.  With  this 
advice,  the  Agency  will  prepare  and 
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publish  for  public  review  and  conunent 
a  draft  reformulated  policy  by  October 
31, 1989.  Following  analysis  of  public 
comment  on  the  draft  policy,  a  final 
policy  will  be  prepared  and  will  be 
published  in  the  Federal  Register  with  a 
notice  of  its  adoption  by  July  1. 1990. 
Copies  of  the  Federal  Register  notices 
containing  the  draft  and  Hnal  policies 
will  be  mailed  to  each  recreation 
residence  permittee  and  to  individuals 
and  organizations  known  to  have  an 
interest  in  this  policy. 

Date:  May  22, 1969. 
lamM  C  Overfaay, 
Acting  Chief. 
[FR  Doc  89-13035  Filed  5-31-89: 8:45  am] 

■iUJNa  COOC  MM-01-M 


CIVIL  RIGHTS  COMMISSION 

District  of  Columbia  Advisory 
Committee;  Agenda  and  Notice  of 
Put>llc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  Advisory  Committee  to  the 
Commission  will  convene  at  2K)0  p.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
June  15. 1989.  at  1121  Vermont  Avenue 
NW.,  5th  floor  conference  room, 
Washington,  DC  20425.  The  Committee 
will  conduct  jilanning  for  future 
activities  and  orientation  for  new 
members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  James  G.  Banks 
or  John  I.  Binkley,  Director.  Eastern 
Regional  Division  at  (202)  523-5264,  TDD 
(202)  376-«117.  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Eastern 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  rejjulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  22. 1969. 
Melvin  L  lenldns. 
Acting  Staff  Director. 
(FR  Doc.  89-13009  5-31-89:  8:45  am] 
siujNa  COOC  tsas-oi-M 


Ohio  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 


of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Ohio 
Advisory  Committee  to  the  Conmiission 
will  convene  at  1:00  p.m.  and  adjourn  at 
4:00  p.m.,  on  Tuesday.  June  13, 1989,  at 
the  John  Weld  Peck  Federal  building. 
Room  5411,  550  Main  Street,  Cincinnati, 
Ohio.  The  purpose  of  the  meeting  is  to 
discuss  the  status  of  current  projects 
and  make  program  plans  for  activities  in 
FY '90. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Donald  G. 
Prock,  or  Farella  E.  Robinson,  Civil 
Rights  Analyst  of  the  Central  Regional 
Division  (816)  426-5253,  (TDD  816/426- 
5009).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  f^ve  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingotn.  DC.  May  22, 1968. 
IMelvin  L.  lenldns. 
Acting  Staff  Director. 
(FR  Doc.  89-13010  Filed  S-31-89;  8:45  am] 

MJJNQ  COOe  MSS-OI-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Census 
Title:  1990  Census  of  Agriculture  for 
American  Samoa  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands 
Forni  Number:  90-Al(AS),  90-Al(NM) 
Burden:  625  Hours 
Number  of  Respondents:  2,500 
Avg.  Hours  per  Response:  15  Minutes 
Needs  and  Uses:  Data  are  used  by 
farmers,  their  representatives,  the 
government,  and  private  organizations 
concerned  with  agriculture 
production.  The  census  provides  the 
only  known  source  of  periodic, 
comparable,  and  detailed  data  about 
production,  inventories  and  sales.  The 
census  provides  benchmark  data  for 
evaluating  agricultural  programs  and 
developing  by  territory  and  smaller 
geographic  regions 
Affected  Public:  Farms 
Frequency:  One  time  only 


Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Don  Arbuckle,  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Conunerce,  Room  H6622. 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  May  25, 1988. 
Edwaid  Mklial*. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  88-12938  Filed  5-31-89;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Interview  and  Quality  Control 
Verification  Check.  Post  Enumeration 
Survey,  1990  Decennial  Census 
Form  Number  D-1300,  D-1315 
Type  of  Request-  New 
Burden:  39,575  hours 
Number  of  Respondents:  175,000 
Avg.  Hours  Per  Response:  13.6  minutes 
Needs  and  Uses:  The  Census  Bureau 
uses  data  from  the  Post^numeration 
Survey  to  evaluate  the  completeness 
of  the  1990  decennial  census  for 
subgroups  of  the  population  and  for 
substate  areas 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 
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Dated:  May  25, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc  88-12939  Filed  5-31-88: 8:45  am] 
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Bureau  of  Export  Administration 
I810a-01;  8103-02] 

Export  PrivNegea;  Hon  Kwan  Yu 
Order 

In  the  matter  of:  Hon  Kwan  Yu. 
individually  and  doing  business  as,  Seed  RK. 
Ltd.,  7/F  Cheung  Kong  Building.  661  Kings 
Road.  North  Point,  Hong  Kong,  Respondents. 

On  March  10, 1989,  Paul  Freedenbetg. 
then-Under  Secretary  for  Export 
Administration,  United  States 
Department  of  Commerce,  issued  a  final 
Decision  and  Order  (final  order)  in  the 
above-captioned  matter.  54  FR  11427 
(March  20, 1989).  The  final  order  denied 
the  U.S.  export  privileges  of  Hon  Kwan 
Yu,  individually  and  doing  business  as 
Seek  H.K.  Ltd.  (Yu),  for  a  two-year 
period  and  imposed  a  $35,000  civil 
penalty. 

In  accordance  with  the  final  order,  the 
name  Hon  Kwan  Yu,  individually  and 
doing  business  as  Seek  H.K.  Ltd.,  was 
placed  on  the  Table  of  Denial  Orders. 
See  Export  Administration  Bulletin.  261 
(March  1989). 

The  final  order  provided  that  the 
denial  period  would  be  suspended  from 
the  time  the  $35,000  civil  penalty  is  paid 
until  the  two-year  denial  period  ends, 
provided  that  neither  Yu  nor  Seed  H.K.. 
Ltd.  commits  violations  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401-2420  (1982  and  Supp.  Ill  1985), 
as  amended  by  Pub.  L  100-418, 102  Stat 
1107  (August  23, 1988)),  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799),  or  the 
final  order  during  the  two-year  period. 

On  April  10, 1989,  Yu  paid  the  $35,000 
civil  penalty.  Accordingly,  pursuant  to 
the  final  order,  I  hereby  suspend  the 
balance  of  the  denial  period  imposed 
against  Hon  Kwan  Yu,  individually  and 
doing  business  as  Seed  H.K.  Ltd., 
effective  April  10, 1989,  and  order  that 
the  name  of  Hon  Kwan  Yu,  individually 
and  doing  business  as  Seek  H.K.  Ltd.,  be 
removed  from  the  Table  of  Denial 
Orders. 

Date;  May  22. 1989. 
loan  M.  McEntee, 

Acting  Undersecretary,  Bureau  of  Export 
Administration. 

Summary 

Pursuant  to  the  February  9, 1989 
Recommended  Decision  and  order  of  the 


Administrative  Law  Judge,  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  in  principal  part  by  me, 
Hon  Kwan  Yu,  individually  and  doing 
business  as  Seed  H.K.  Ltd.,  both  with  an 
address  of  7/F  Cheung  Kong  Building, 
661  Kings  Road,  North  Point,  Hong  Kong, 
is,  and  the  Respondents  are  collectively, 
assessed  a  civil  penalty  in  the  amount  of 
$35,000,  to  be  paid  within  30  days  of  the 
date  hereof,  and  denied  for  a  period  two 
years  from  the  date  hereof  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  irom  the  United 
States,  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  regulations  (14  CFR  Parts  768 
through  700);  provided,  however,  that 
commencing  from  the  date  of  the 
payment  of  the  civil  penalty  herein 
assessed  the  denial  of  export  privileges 
set  forth  shall  be  suspended  for  the 
balance  of  the  two  year  term,  and  shall 
be  terminated  at  the  end  of  such  period, 
provided  that  Respondents  have 
committed  no  further  violations  of  the 
Act.  the  Regulations,  of  the  Final  Order 
entered  in  Uiis  proceeding. 

Discussion 

In  the  Recommended  Decision  and 
order  of  February  9, 1989,  the 
Administrative  Law  Judge  (ALJ) 
apparently  inadvertently  misspoke 
himself  in  paragraph  III  of  his  order.  In 
that  Paragraph,  the  AL)  provided  that 
the  two  year  denial  period  provided  for 
in  Paragraph  II  would  be  suspended  for 
three  years.  This  provision  is  not  in 
keeping  with  the  general  suspension 
provisions  and  is  inconsistent  with  the 
rational  advanced  for  the  penalty  by  the 
AL)  on  page  12  of  his  Recommended 
Decison  and  Order.  This  final  Decision 
and  Order  modifies  the  ALJ's  Order  in 
that  respect. 

Paragraph  III  of  the  ALJ's 
Recommended  Decision  and  Order  also 
provides  that  the  suspension  of  the 
denial  of  export  privileges  shall 
conunence  upon  the  date  of  this  final 
action.  In  view  of  the  fact  that  a  civil 
fine  has  been  assessed  and  that  the  ALJ 
has  held  that  the  suspension  will  be  in 
affect  only  so  long  as,  inter  alia,  there  is 
no  violation  of  the  final  Order  entered  in 
this  proceeding,  it  is  more  appropriate 
for  the  suspension  to  begin  upon 
payment  of  the  fine  by  the  Respondents. 
This  final  Order  reflects  this 
modification  of  the  ALJ's  Recommended 
Order. 

One  further  issue  must  be  disposed  of 
in  this  case.  That  issue  involves  the 
Department's  contention — raised  by 
brief  in  this  proceeding  and  by  Motion 
for  Reconsideration  in  In  re  Behar,  53  FR 


48666  (Dec.  2. 1968)— that  in  a  matter 
submitted  to  the  ALJ  for  resolution 
pursuant  to  a  consent  agreement 
between  the  Department  and  the 
Respondent,  it  is  inappropriate  for  the 
Administrative  Law  Judge  to  make  a 
finding  of  violation  of  the  Export 
Administration  Act  before  imposing 
penalties  for  past  action.  In  Behar  diis 
office  held,  as  quoted  in  full  on  page  3  of 
the  attached  Recommended  Decision 
and  Order  of  the  ALJ,  that  while  a 
Respondent  may  be  free  to  maintain  in  a 
consent  pleading  that  the  imposition  of 
penalties  does  not  necessarily  maintain 
an  admission  of  a  violation  of  the  Act 
where  there  is  to  be  a  penalty  imposed, 
whether  a  denial  period  with  respect  to 
export  privileges,  a  fine,  or  both,  there 
must  be  some  finding  by  the  Under 
Secretary — and  hence  the  ALJ — of  a 
violation  of  the  Act  to  support  the 
imposition  of  that  penalty.  In 
challenging  that  holding,  the  Department 
cites  section  II(i)(2)  of  the  Export 
Administration  Act  which  provides  that 
"nothing  in  subsections  (c).  (d),  (f),  (h), 
or  fh)  limits  *  *  *  the  authority  to 
c(Hnpromise  and  settle  administrative 
proceedings  with  respect  to  violations  of 
[the]  Act  or  any  regulation,  order,  or 
license  issued  under  [the]  Act  *  *  *." 
The  Departmental  also  cites  some 
general  authorities  on  compromise  and 
settlement  of  claims,  and  relies 
specifically  on  United  States  v.  ITT 
Continental  Baking  Company,  420  U.S. 
160  (1975).  In  that  case,  the  court  made 
the  general  observation  that  consent 
degrees  are  like  contracts,  "are  arrived 
at  by  negotiations  between  the  parties 
and  often  admit  no  violation  of 
law  *  *  *."  yd  at  236.  Counsel  also  cites 
Ford  Motor  Company  v.  Federal  Trade 
Commission.  547  F2d  954  (6th  Cir. 
1976) — for  the  proposition  that  the 
principal  purpose  of  a  consent  order  is 
to  avoid  fact-finding  and  the  ajudicatory 
process — and  Coch,  Administrative  Law 
and  Practice,  West  Publishing  Company, 
1985,  section  5.81 — for  the  proposition 
that  an  agency  in  accepting  a  consent 
degree  by  the  parties  need  not  support 
the  order  by  any  fact-finding  or 
conclusions  of  law. 

The  Department's  arguments  are 
correct  insofar  as  they  go,  but 
superficial  with  respect  to  the  real  issue. 
To  take  Department's  authority  in 
reverse  order,  the  Coch  treatise  does  not 
stand  for  the  proposition  that  the  agency 
must  not  support  an  order  by  fact- 
finding or  conclusions  of  law.  With 
respect  to  Ford  Motor  Company  v. 
Federal  Trade  Commission,  supra,  there 
are  many  purposes  for  a  consent  order, 
only  one  of  which  is  the  avoidance  of 
fact-finding  and  the  ajudicatory  process. 
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Finally,  United  States  y.  m  Continental 
Baking  Company,  supra,  is  certainly 
correct  that  consent  agreements 
between  parties  often  admit  to  no 
violation  of  law.  However,  that  simple 
statement  is  not  dispositive  of  the  issue 
of  whether  or  not  a  tribunal,  whether 
judicial  or  administrative,  may  impose 
penalties  absent  a  findiitg  of  violation  of 
a  particular  law  or  regulation. 

The  principal  starting  point  for  a 
discussion  of  the  law  as  it  relates  to 
consent  decrees  is  the  Meat  Packers 
Consent  Decree  of  1920.  That  consent 
decree  related  to  alleged  violations  of 
the  Sherman  Anti-Trust  Act  and  the 
Clajrtcm  Act.  In  Swift  Sf  Company  v.  the 
United  States,  276  U.S.  311  (1927).  one  of 
the  Respondents  attempted  to  vacate  the 
consent  decree  entered  into  in  1920  by 
itself  and  others.  The  consent  decree 
had  been  entered  on  the  same  day  as 
the  filing  of  the  original  complaint  by  the 
Covenmient  and  general  deniab  by  the 
Respondents.  The  consent  decree 
expressly  provided  that  the 
Respondents  did  not  admit  to  violation 
of  either  of  the  Acts  involved,  but  did 
provide  that  the  Government's 
allegations  were  sufficient  to  state  a 
cause  of  action  under  the  two  Acts.  The 
decree  then  went  on  (u  enjoin  the 
Respondents,  by  consent,  from  certain 
future  actions.  In  the  Motion  to  Vacate, 
Swift  attacked  the  decree  upon  several 
grounds,  the  main  one  being  that  the 
court  lacked  jurisdiction  to  render  an 
enforceable  injunction  because  there 
was  no  case  or  controversy  within  the 
meaning  of  Article  III,  Section  2  of  the 
Constitution.  The  argument  advanced 
was  that  since  there  had  been  no  proof 
of  facts  constituting  a  violation  to 
overcome  the  Respondent's  general 
denial,  indeed  since  the  consent  decree 
had  specifically  stipulated  that  there 
would  be  no  such  finding,  technically 
the  Court  and  Government  petitioner 
had  abandoned  all  charges  that  the 
Respondents  had  violated  the  law.  Thus, 
Swift  argued  that  the  decree  was  null 
and  void  for  want  of  adjudication. 

In  rejecting  the  Respondent's  claim,  a 
unanimous  court,  by  Brandeis ).,  held 
that  the  Respondent's  argument  "ignores 
the  fact  that  a  suit  for  an  injunction 
deals  primarily,  not  with  past  violations, 
but  with  threatened  future  ones;  and 
that  an  injunction  may  issue  to  prevent 
future  wrrong.  although  no  rights  had 
been  violated."  Id  at  320,  The  court 
implicitly  accepted  the  claim  of  the 
petitioners  that  an  imposition  of  a 
penalty  for  past  acts  must  be  based 
upon  a  finding  of  wrongdoing.  Since  the 
consent  decree  that  the  Department  has 
advanced  in  both  Behar  and  the  case  at 
bar  would  have  imposed  penalties 


based  on  past  acts  rather  than  the 
approval  of  an  injunctive  order  relative 
to  future  action,  the  Department's  claim 
falls  under  the  rationale  of  Shrift. 
Section  ll(i)(2)  of  the  Export 
Administration  Act  merely  gives  the 
Department  the  right  to  compromise  and 
settle  administrative  proceedings,  it 
does  not  mandate  that  the  Swift 
rationale  be  rejected.  Indeed,  as  in  anti- 
trust litigation,  the  Department  might 
conceivably  enter  into  a  consent 
agreement  with  a  Respondent  which 
would  call  for  the  Department's 
abandoiunent  of  claims  relative  to  past 
action  in  return  for  an  injunctive 
agreement  with  the  Respondents 
relative  to  future  action. 

A  case  which  relies  on  Swift  is 
Securities  and  Exchange  Commission  v. 
Dennett,  429  F2d  1303. 10th  Circuit  1970. 
In  that  case  a  defendant  had  challenged 
not  a  penalty  for  past  action,  and  not 
even  the  general  terms  of  the  injunction 
to  which  he  had  agreed  relative  to  future 
activity,  but  rather,  he  had  challenged 
the  wording  of  the  final  order  of  the 
court  which  apparently  implied 
misconduct  on  his  part.  The  Court  held 
as  follows  at  1304: 

We  gleen  from  defendant's  brief  that  he  is 
agreeable  to  the  general  injunction  requiring 
him  to  obey  the  law  but  objects  to  the 
specincs  of  the  injunction  granted  because  it 
implies  misconduct.  The  judgment  granted 
the  relief  sought  in  the  complaint,  it  says  that 
the  defendant  does  not  admit  to  the 
allegations  of  the  complaint.  In  affect  we 
have  a  plea  of  no/o  contendre  and  a  judgment 
pursiiant  tbereta  If  the  defendant  is  innocent 
of  the  charges,  as  he  insists,  be  had  full 
opportunity  to  contest  them.  He  chose  not  to 
do  so  and  is  in  no  position  to  object  on  the 
grounds  that  the  injunction  was  specific 
rather  than  general. 

Thus,  even  in  a  case  where  under  the 
Swift  doctrine  there  need  not  have  been 
a  finding  a  misconduct,  the  court  was 
fi«e  to  find  the  same.  The  parties  to  a 
consent  agreement  can  always  go 
forward  on  the  merits  if  they  do  not  like 
this  risk.  There  are  many  reasons  in  an 
Export  Administration  case  for  agreeing 
to  a  penalty,  even  if  it  involves  a  finding 
by  the  Under  Secretary  of  a  violation  in 
order  to  impose  that  penalty.  Recently  a 
Respondent  has  been  denied  export 
privileges  for  35  years.  In  the  face  of  that 
possibility,  a  future  Respondent  might 
feel  that  it  is  in  his  or  her  best  interest  to 
agree  to  a  stipulated  finding  upon  an 
agreement  by  Departmental  counsel  to 
recommend  the  imposition  of  a  lesser 
penalty. 

Finally,  /anus  Films,  Ina  v.  Miller,  801 
F2d  578  (2nd  Cir.  1986)  explains  that  one 
must  differentiate  between  suits 
involving  the  public  interest  and  those 
involving  only  private  interests  in 


dealing  with  consent  agreements.  It  is 
axiomatic  that  in  a  suit  between  private  • 
litigants  the  parties  are  free  to  frame 
consent  decrees  in  whatever  form  is 
agreeable  to  themselves,  subject  only  to 
the  limitation  of  contracting  for  illegal 
purposes.  In  cases  involving  the  public 
interest  that  is  not  the  case.  "The  court 
must  be  satisfied  of  the  fairness  of  the 
settlement."  Id  at  582.  In  dealing  with  a 
national  security  program,  the  violation 
of  the  statute  and  regulations  relating 
thereto  carrying  with  them  not  only  the 
possibility  of  administrative  sanction 
but  criminal  penalty  as  well,  it  is 
incumbent  upon  this  office  to  have  some 
showing  by  Departmental  counsel  of 
what  its  case  was  based  on,  and  to 
impose  a  penalty  for  past  action  only  if 
a  fair  reading  of  the  unchallenged 
submission  constitutes  a  violation  of  the 
Act  or  Regulations.  While  a  Respondent 
is  free  to  agree  that  the  evidence 
submitted  to  support  the  settlement 
between  the  parties  need  not  be  tested 
by  the  ajudicatory  process,  the  evidence 
is  necessary  If  the  Under  Secretary  is 
asked  to  impose  a  penalty  based  on  past 
action.  Thus  the  holding  of  this  office  in 
the  Behar  decision  is  reaffirmed. 

Finally,  in  this  case  the  AL] 
recommends  imposition  of  a  penalty 
which  had  apparently  been  agreed  to  by 
the  parties  before  the  consent  process  . 
broke  down.  The  Department  complains 
that  the  penalty  is  not  severe  enough 
given  the  fact  that  it  has  been  imposed 
pursuant  to  a  default  proceeding  rather 
than  a  consent  proceeding.  The 
argument  lacks  merit.  Presumably,  the 
Department  would  not  have  agreed  to 
propose  an  unreasonably  lenient 
penalty  to  the  ALJ  in  the  consent 
proceeding,  thus  it  can  hardly  complain 
now  that  the  ];>enalty  it  had  agreed  to 
propose  is  in  fact  imreasonable.  That 
being  the  case,  and  the  penalty  not 
appearing  unreasonble  on  its  face,  this 
Office  is  not  inclined  to  modify  the 
same. 

Older 

A.  The  decision  in  In  re  Behar,  53  FR 
48666  (December  2, 1988),  is  reaffirmed. 

B.  On  February  9, 1989  the 
Administrative  Law  Judge  (AL))  entered 
his  Recommended  Decision  and  Order 
in  the  captioned  matter.  That  Decision 
and  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof  has  been 
referred  to  me  for  final  action.  Subject  to 
the  following  modifications,  I  hereby 
affirm  the  Recommended  Decision  and 
Order  of  the  ALJ: 

1.  Suspension  of  the  two  year  denial 
period  shall  begin  only  after  the 
payment  in  full  of  the  $35,000  fine 
assessed  in  this  case;  and 


2.  The  suspension  of  the  denial  period 
shall  begin  upon  the  payment  of  the 
$35,000  fine  as  above  and  shall  be  in 
effect  for  the  balance  of  the  two  year 
period  of  denial  provided  the 
Respondents,  or  either  of  them,  commit 
no  further  violations  of  the  Act,  the 
Regulations,  or  this  final  Order  in  this 
proceeding. 

This  constitutes  final  agency  action  in 
this  matter. 

Date  March  10. 1989. 
Paul  Freedenberg. 
Undersecretary  Bureau  of  Export 
Administration. 

Appearance  for  Respondent  Stanley  ). 
Marcuss.  Esq..  Arthur  R.  Watson.  Esq., 
Milbanli.  Tweed,  Hadley  &  McCloy, 
International  Square  Building.  1825  Eye  Street 
NW.,  Washington.  DC  20006.  Appearance  for 
Agency  Anthony  K.  Hicks.  Esq..  Office  of 
Chief  Counsel,  for  Export  Administration, 
U.S.  Department  of  Commerce,  Room  H-3329, 
14th  &  Constitution  Ave.  NW.,  Washington, 
DC  20230. 

Preliminary  Statement 

This  proceeding  against  Respondent 
Hon  Kwan  Yu,  individually  and  doing 
business  as  Respondent  Seed  H.K.  Ltd. 
began  with  the  issuance  February  9, 
1988  of  a  charging  letter  by  the  Office  of 
Export  Enforcement  ("the  Agency"), 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce.  This  charging 
letter  was  issued  under  the  authority  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.A.  app.  2401-2420).  as 
amended  (the  Act"),  and  the  Export 
Administration  Regidations  ("the 
Regulations")  ' 

The  charging  letter  alleged  that 
Respondents  had  violated  Sections  387.4 
and  387.6  of  the  Regulations  in  1982-«4 
by  reexporting  six  U.S.-origin  computers 
from  Hong  Kong  to  the  People's 
Republic  of  China  (P.R.C.)  without  the 
required  U.S.  authorization.  *  On  May 
18, 1988  the  original  February  9, 1988 
charging  letter  was  amended  by 
increasing  from  six  to  seven  the  number 
of  such  alleged  anauthorized  reexports. 

An  Order  of  September  30, 1988 
declared  Respondents  to  be  in  default 
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"  The  Act  was  reauthorized  and  amended  by  the 
Export  Adminiitration  Amendments  Act  of  1985. 
Pub.  U  99-64.  99  Stat.  120  (July  12, 1985).  and 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1968.  Pub.  L.  100-41&  102 
Stat.  1107  (August  23. 1988). 

The  Regulations,  formerly  codified  at  15  CFR 
Parts  366-399.  were  redesignated  as  15  CFR  Parti 
786-799,  effective  October  1, 1968  (53  FR  37751. 
September  2&  1968). 

*  As  the  charging  letter  noted  (at  1  n.l).  the  1962- 
84  period  during  which  the  alleged  violations 
occurred  included  a  time  during  1963  when  the  Act 
had  lapsed  and  the  Regulations  were  maintained  in 
effect  pursuant  to  the  authority  of  the  international 
Emergency  Economic  Powers  Act  50  U.S.C  1701- 
1706  (1982)). 


since,  although  they  had  been  granted 
two  extensions  for  filing  an  answer,  they 
had  not  filed  any.  Accordingly,  the 
Order  of  September  30  directed  the 
Agency  to  make  the  submission 
provided  for  default  cases  by  §  388.8  of 
the  Regulations. 

The  Agency  instead  submitted  a 
Consent  Agreement,  under  S  388.17  of 
the  Regulations,  signed  on  behalf  of 
Respondents  by  their  Counsel  (Agency's 
October  28, 1988  Response).  In  the 
Consent  Agreement,  the  parties  agreed 
to  settle  this  matter  by  Respondent's 
paying  a  $35,000  civil  penalty  and 
accepting  a  two-year  denial  of  U.S. 
export  privileges  that  would  be 
suspended. 

By  an  Order  of  December  7, 1988,  this 
Tribtmal  directed  the  Agency  to  submit 
evidence  that  would  support  its  charge 
that  Respondents  had  violated  the 
Regulations,  citing  Behar,  53  FR  48666 
(December  2, 1988).  In  Behar,  which  also 
concerned  a  consent  agreement  imder 
the  Act  and  the  Regulations,  the  Under 
Secretary  for  Export  Administration 
stated  as  follows  (53  FR  48666, 48667). 

[I]n  the  imposition  of  civil  penalties  under 
the  Export  Administration  Act  and 
Regulations,  a  respondent  may  admit  to 
certain  facts  for  the  purposes  of  accepting  the 
imposition  of  a  penalty  which  will  bring  the 
matter  to  a  close,  while  maintaining  that  the 
admitted  facts  do  not  necessarily  constitute 
violation  of  the  act  of  [sicj  the  regulations. 
However,  the  AL),  as  in  the  case  of  a  plea  of 
nolo  contendere,  is  free  to  find  that  the  facts 
thus  admitted  constitute  violations  of  the 
Export  Administration  Act  or  Regulations. 
Indeed,  the  Under  Secretary's  authority  for 
imposing  civil  penalties  in  such  cases  is 
based  on  the  finding  of  a  violation  *  *  *.  For 
Export  Administration  Act  cases  in  which 
there  will  be  the  imposition  of  a  penalty, 
whether  a  denial  period  with  respect  to 
export  privileges,  a  fine,  or  both,  there  must 
be  some  finding  by  the  Under  Secretary  of  a 
violation  to  support  the  imposition  of  the 
penalty. 

In  reply  to  the  Order  of  December  7. 
the  Agency  stated  that  it  had  filed  a 
motion  with  the  Under  Secretary  for 
reconsideration  of  that  part  of  Behar 
pertinent  to  this  case  (Agency's 
December  28, 1988  Response  3),  The 
Agency  argued  that,  until  it  obtains  a 
ruling  on  that  motion  in  Behar,  it  would 
be  "premature  for  it  to  file  the  requested 
evidence"  in  this  case  [id.],  and 
accordingly  it  requested  a  stay  in  the 
Order  of  December  7  imtil  it  obtains 
such  a  ruling  [id.  4). 

This  Tribunal,  in  an  Order  of  January 
9, 1989,  denied  the  requested  stay,  and 
instead  scheduled  a  January  17, 1989 
informal  hearing.  The  nature  and 
purpose  of  this  hearing,  and  the  reason 
for  directing  that  it  be  a  step  in  resolving 


this  case,  were  explained  as  follows 
(January  17  Order  1-2). 

For  this  case,  and  future  consent 
submissions,  the  following  policy  and 
practice  is  adopted.  This  approach  is 
essentially  similar  to  that  which  existed 
under  Hearing  Commissioner  Levinson  and 
which  were  followed  *  *  *  in  the  1973  and 
1974  era. 

Upon  receipt  of  consent  agreements,  an 
informal,  tape  recorded,  hearing  will  be 
scheduled,  usually  within  10-15  days,  at 
which  the  representatives  of  both  parties  may 
be  present.  It  is  not  expected  that  testimony    . 

11  normally  be  taken,  however,  a  "paper 

se"  consisting  of  documents,  diagrams, 
records,  statements  and  the  lilte,  along  with 
the  explanations  of  the  representatives  will 
l>e  received  and  made  a  part  of  the  record. 
Following  receipt  of  these  materials,  the 
Administrative  Law  Judge's  action,  with  the 
record,  will  be  forwajded  to  the  Under 
Secretary  for  the  aOnlay  statutory  review  and 
final  Agency  action. 

The  history  of  review  of  settlement 
proposals  by  this  Office  reflects  almost 
unanimous  concurrence  with  those 
submissions.  It  is  not  expected  that  this  will 
change.  On  the  other  hand,  this  Office  and 
the  Under  Secretary  each  have  the  statutory 
responsibility  to  take  informed  actions.  Not 
merely  rubber  stamp  *  *  *.  The  review 
should  be  meaningful.  Without  some  record 
*  *  *  it  cannot  be.  (footnote  omitted) 

Counsel  for  Respondents  filed  a  letter 
stating  that  Respondents  had  instructed 
Counsel  not  to  attend  the  January  17 
hearing,  indicating  that  "budgetary 
constraints"  were  the  reason 
(Respondents'  January  17, 1989  Letter). 
Respondents  have  not  participated  in 
this  proceeding  since  the  filing  of  that 
letter. 

Agency  Counsel  did  appear  at  the 
January  17  informal  hearing,  but 
declined  to  present  evidence  of 
Respondents'  alleged  \'iolations.  Agency 
Counsel  filed  a  written  statement  setting 
forth  its  position  as  follows  (Agency's 
January  17, 1989  Statement  3). 

As  agreed  to  by  both  the  Department  and 
Yu.  the  Consent  Agreement  does  not  address 
the  issue  of  whether  Yu  in  fact  violated  the 
Regulations.  Accordingly,  in  the  context  of 
the  review  of  the  Consent  Agreement  in  this 
matter  and  as  a  matter  of  law.  the 
Department  does  not  t>elieve  that  that  issue 
should  be  the  subject  of  further  discussion. 

Based  upon  Agency  Counsel's 
declining  to  present  evidence  of  the 
alleged  violations,  this  Tribunal  issued 
an  Order  of  January  19, 1989  rejecting 
the  proposed  settlement  between  the 
parties.  The  Order  of  January  19  further 
reinstated  the  Order  of  September  30, 
which  had  declared  Respondents  to  be 
in  default,  and  again  directed  the 
Agency  to  make  the  submission 
provided  for  default  cases. 
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The  Agency  then  filed  a  motion  for 
default  that  set  forth  evidence  to  support 
its  allegations  against  Respondents  and 
proposed  a  ten-year  denial  of 
Respondents'  U.S.  export  privileges 
(Agency's  January  30. 1989  Motion).  In 
filing  this  motion,  the  Agency  expressly 
stated  that  the  Agency  in  no  way 
conceded  any  concurrence  with  this 
Tribunal's  basis  for  reiecting  the 
Consent  Agreement  [Jd.  4). 

Discussion 

The  Agency*  evidence  documented  its 
charges  that  in  1982-84  Respondents 
obtained  seven  computers  from  their 
U.S.  manufacturer  anti  reexported  them 
to  the  P.R.C  without  the  required  U.S. 
authorization.  Five  computers  were  of 
one  type,  and  two  of  another. 

For  the  five  computers,  the  Agency's 
evidence  included  Respondent  Yu's 
March  14, 1963  order  for  them  from  their 
U.S.  manufacturer  (Agency  Exhibit 
(hereinafter  "Exh.")  4),  and  the 
manufacturer's  shipping  document  for 
them,  dated  April  7, 1983,  from  the 
United  States  to  Hong  Kong  {id).  The 
manufacturer  shipped  these  computers 
to  Respondents  under  a  distribution 
licence  (Agency  Exh.  11,  IZ  13). 

From  April  1983  through  January  1984, 
according  to  the  Agency's  presentation, 
Respondents  reexported  these  five 
computers  to  five  different  PJtC  end 
users.  Here  the  Agency's  evidence 
consisted  of  the  U.S.  manufacturer's 
reports  of  its  investigation  of  the 
situation  (Agency  Exh.  11, 13)  and  of 
parts  of  appUcations  for  U.S 
authorizations,  made  after  the  reexports, 
in  which  each  of  the  P.R.C.  and  users 
apparently  affirmed  its  possession  of 
one  of  these  computers  (Agency  Exh.  6- 
10).  The  Agency  showed  that  each  of  the 
five  reexports  required  U.S. 
authorizatidn-for  national  security 
reasons  (although  a  properly  filed 
application  would  have  benefited  from  a 
presumption  of  approval)  (Agency  Exh. 
5).  and  showed  that  Respondents  had 
not  obtained  the  required  authorization 
(Agency  Exh.  14). 

The  Agency  argued  that  each  of  these 
five  reexports  violated  i  387.6  of  the 
Regulations,  which  proscribes 
unauthorized  exports  and  reexports.  The 
Agency  contended  that  in  making  each 
of  these  five  reexports  Respondents 
violated  also  Section  387.4.  which 
proscribes  participating  in  an  export  or 
reexport  knowing,  or  having  reason  to 
know,  that  it  is  unauthorized.  To  show 
Respondents'  knowledge,  or  reason  to 
know,  that  the  reexports  were 
unauthorized,  the  Agency  cited  the 
invoices  billing  Respondents  for  the  five 
computers;  each  invoice  stated  that  the 
computer  was  licensed  by  the  United 


States  for  ultimate  destination  in  Hong 
Kong,  and  diversion  contrary  to  U.S.  law 
was  prohibited  (Agency  Exh.  6-10).  The 
Agency  cited  also  the  certification  that 
Respondents  signed  in  order  to  become 
a  consignee  on  the  U.S.  manufacturer's 
distribution  license  under  which  the  five 
computers  were  shipped  to 
Respondents;  in  the  certification. 
Respondents  agreed  to  comply  with  the 
Regulations  (Agency  Exh.  12). 

As  to  the  first  of  the  remaining  two 
computers  of  the  other  type  that  were 
the  subiect  of  the  charging  letter,  the 
Agency  introduced  Respondents'  order, 
dated  September  10, 1962  and  addressed 
to  the  U.S.  manufactiu^r  (Agency  Exh. 
2(a)].  The  Agency  presented  also  a 
manufacturer's  shipping  dociunent, 
dated  October  1. 1962.  showing  that  the 
order  was  filled  by  a  shipment  to 
Respondents  fit>m  a  West  European 
facility  of  the  manufacturer  (Agency 
Exh.  2(b)). 

To  prove  that  Respondents 
subsequently  reexp>orted  the  computer 
to  the  P.R.C.  at  some  point  after 
December  4. 1982  (Agency  Exh.  2(c))  and 
before  some  time  in  January  1964 
(Agency  Exh.  13).  the  Agency  introduced 
two  doctunents.  The  first  was  a 
manufacturer's  report  of  its  investigation 
of  the  situation  (Akgency  Exh.  13);  and 
the  second  was  part  of  an  application 
for  U.S.  authorization,  made  after  the 
reexport,  in  which  the  P.R.C  end  user 
apparently  affirmed  its  possession  of  the 
computer  (Agency  Exh.  2(d)). 

The  Agency  showed  that  reexport  of 
the  computer  from  Hong  Kong  to  the 
P.R.C.  required  a  VS.  authorization  for 
national  security  reasons  (although  a 
properly  filed  application  would  have 
benefited  from  a  presumption  of 
approval)  (Agency  Exh.  3).  and  showed 
that  Respondents  did  not  obtain  the 
required  authorization  (Agency  Exh.  14). 
Therefore  the  Agency  asserted  that 
Respondents'  reexport  violated  SS  387.4 
and  387.6  of  the  Regulations,  the  same 
two  sections  it  named  for  the  five 
reexports  discussed  above.  To  indicate 
that  Respondents  knew,  or  had  reason 
to  know,  that  the  reexport  was 
unauthorized,  the  Agency  cited  a 
statement  on  the  manufacturer's  invoice 
to  Respondents  to  the  effect  that  the 
United  States  had  hcensed  the 
computer,  ultimate  destination  Hong 
Kong,  and  diversion  contrary  to  U.S.  law 
was  prohibited  (Agency  Exh.  2(b)). 

The  last  of  the  reexports  raised  by  the 
charging  letter  concerned  the  other  one 
of  this  second  type  of  computer. 
According  to  a  manufacturer's  report  of 
its  investigation  of  the  situation  that  the 
Agency  introduced  (Agency  Exh.  11). 
Respondents  had  obtained  this 
computer  from  the  manufacturer 


pursuant  to  a  validated  license 
authorizing  its  reexport  to  a  particular 
P.R.C.  end  user,  but  in  1984  had  instead 
reexported  it  to  a  different  P.R.C.  end 
user.  ApparenUy  the  originally  intended 
end  user  had  decided  against  buying  the 
computer  [id.]. 

The  Agency  again  cited  its  evidence 
that  reexport  of  this  computer  to  the 
P.R.C.  required  U.^.  authorization  for 
national  security  reasons  (although,  as 
before,  a  properly  filed  application 
would  have  benefited  from  a 
presumption  of  approval)  (Agency  Exh. 
3).  Further,  the  Agency  cited  the 
manufactiirer's  report  to  show  that  no 
authorization  had  been  obtained  for 
reexporting  the  computer  to  that  P.R.C. 
end  user  to  which  it  was  actually 
shipped  (Agency  Exh.  11).  As  with  the 
other  six  reexports,  the  Agency  charged 
a  violation  of  both  Sections  387.4  and 
387.6. 

To  show  Respondents'  knowledge,  or 
reason  to  have  knowledge,  that  the 
reexport  was  unauthorized,  the  Agency 
noted  that  Respondents  had  received 
the  computer  initially  pursuant  to  a 
validated  license,  which  indicated  that 
at  least  up  to  that  point  the  computer 
had  been  subject  to  the  Regulations. 
Then  the  Agency  cited  the  evidence  it 
advanced  for  its  Section  387.4  charge  for 
the  other  six  reexports,  and  argued  that 
Respondents  therefore  knew,  or  had 
reason  to  know,  that  this  reexport  also 
reqiiired  U.S.  authorization,  expecially 
since  the  computer  was  the  same  type 
as  the  computer  that  was  involved  in 
one  of  these  other  reexports. 

Conclusion 

The  evidence  of  record  sustains  the 
allegations  of  the  May  16, 1988  amended 
charging  letter  that  Respondents  during 
1982-84  reexported  seven  U.S.-origin 
computers  fiY>m  Hong  Kong  to  the  PJl.C. 
without  the  U.S.  authorization  that  was 
required.  The  record  shows  both  that 
Respondents  made  these  seven 
reexports,  and  also  that  Respondents 
knew,  or  had  reason  to  know,  that  they 
lacked  a  U.S.  authorization  that  was 
required.  Thus  each  of  these  seven 
unauthorized  reexports  violated  Section 
387.4  and  Section  387.6  of  the 
Regulations. 

For  a  sanction,  the  settlement  arrived 
at  in  the  parties'  Consent  Agreement — a 
$35,000  civil  penalty  and  a  suspended 
two-year  denial  of  U.S.  export 
privileges — is  reasonable.  The  violations 
that  Respondents  committed  are  serious; 
but  the  stanction  proposed  by  the 
Agency  in  its  default  motion — ten  years  ^ 
denial  of  U.S.  export  privileges  with  no 
suspension — seems  unduly  severe.  The 
sanction  arrived  at  through  the 


bargaining  that  produced  the  Consent 
Agreement  is  appropriate  to  serve  the 
interests  of  justice  here. 

Order 

I.  Respondent  Hon  Kwan  Yu, 
individually  and  doing  business  as 
Respondent  Seed  H.K.  Ltd..  is  assessed 
a  civil  penalty  of  $35,000,  to  be  paid 
within  thirty  days  of  the  date  of  the  final 
Agency  action. 

II.  For  a  period  of  two  years  from  the 
date  of  the  final  Agency  action,  as 
modified  by  the  suspension  set  forth  in 
paragraph  III  below.  Respondents 

Hon  Kwan  Yu.  individually  and  doing 
business  as  Seed  H.K.  Ltd.,  7/F 
Cheung  Kong  Building,  661  King's 
•Road,  North  Point.  Hong  Kong 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directiy  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

ni.  Commencing  from  the  date  that 
this  Order  becomes  effective,  the  denial 
of  export  privileges  set  forth  above  shall 
be  suspended,  in  accordance  with 
§  388.16  of  the  Regulations,  for  a  period 
of  three  years  commencing  from  the 
date  that  this  Order  becomes  effective, 
and  shall  be  terminated  at  the  end  of 
such  period,  provided  that  Respondents 
have  committed  no  further  violation  of 
the  Act,  the  Regulations,  or  the  final 
Order  entered  in  this  proceeding.  During 
the  three-year  suspension  period. 
Respondents  may  participate  in 
transactions  involving  the  export  of    , 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad  in 
accordance  with  the  requirements  of  the 
Act  and  the  Regulations.  The  provisions 
of  Paragraphs  IV  to  VII  of  this  Order 
shall  also  be  suspended  during  the 
three-year  period. 

IV.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  Ucense  or 
ether  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using. 
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or  disposing  of,  in  whole  or  in  part  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data.  Such 
denial  of  export  privileges  shall  extend 
to  those  commodities  and  technical  data 
which  are  subject  to  the  Act  and  the 
Regulations. 

V.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  any 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

VI.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  retiuned  forthwith 
to  the  Office  of  Expwrt  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VII.  No  person,  firm,  corporation, 
partnership,  or  other  business 
orgemization.  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directiy  or  indirectiy,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectiy: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  dociunent  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  buy,  receive,  use.  sell, 
deliver,  store,  oQspose  of,  forward, 
transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

Vni.  "This  Order  as  affirmed  or 
modified  shall  become  effective  upon 


entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.QA.  app.  2412(c)(1)). 

Date:  February  9. 1989. 
Thomas  W.  Hoya. 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW.,  Room  3898B,  Washington. 
DC  20230.  within  12  days.  Replies  to  the 
other  party's  submission  are  to  bfe  made 
within  the  following  8  days.  15  CFR 
388.23(b),  50  FR  53134  (1985).  Pursuant  to 
section  13(c)(3)  of  the  Act  the  final 
order  of  the  Under  Secretary  may  be 
appealed  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  within  15 
days  of  its  issuance. 

Attachment  to  Administrative  Law  fudge 
Order 

Instruction  for  Payment  of  Civil  Penalty 

1.  The  civil  penalty  check  should  be  made 
payable  to:  U.S.  Department  of  Commerce. 

2.  The  check  should  l>e  mailed  to:  MS. 
Department  of  Commerce.  OfFice  of  the 
Assistant  General  Counsel,  for  Export 
Administration.  Room  H-3845, 14th  Street 
and  Constitution  Avenue  NW.,  Washington, 
DC  20230.  Attn:  Pamela  P.  Breed.  Esq. 

[FR  Doc  89-13006  Filed  5-31-89;  8:46  am) 
BtlXlNG  CODE  3S10-OT-M 


Automated  Manufacturing  Equipment 
Tectinical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  Jime 
15, 1989, 9:30  a.m.  in  die  Herbert  C. 
Hoover  Building,  Room  1617F.  14th 
Street  &  Constitution  Avenue  NW.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Polity  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  witii  tiie  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally  1 

determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended. 


^ 
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thcU  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act. 

The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  202/377-2583. 

Date:  May  25. 1989. 
Betty  AiiiMF«n«U,  > 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  AnalysiB. 
(FR  Doc.  80-12977  Piled  5-3-69: 8:45  am] 

MJJNQ  COOC  MIO-Or-M 


International  Trad*  Adminiatratlon 
Export  Trad*  Cartlflcataa  of  Ravlaw 

AOtNCY:  Department  of  Commerce. 
ACTION:  Notice  of  application. 

tmNMARV:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  Certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

Fon  nrnTHin  infoiimation  contact: 
George  MuUer.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202/377-6131.  This  is  not  a  toll-free 
number, 

SU^FLIMINTAIIV  INFOMNATION:  Title  III 

of  the  Expoprt  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  State  and  Federal 
government  cintitnist  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 


applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
conunents  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce.  Room  1223.  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  89- 
00010."  A  summary  of  the  applicant 
follows. 

Summary  of  the  Application 
Applicant:  Airconditioning  and 
Refrigeration  Institute  (ARi),  1501 
Wilson  Boulevard.  Suite  600, 
Arlington.  Virginia  22209.  Contact: 
Renee  S.  Hancher,  Managaer  of 
International  Trade.  Telephone:  (703) 
524-6800. 
Application  No.:  89-00010. 
Date  Deemed  Submitted:  May  18. 1989. 
Members  (in  addition  to  applicant): 
AeroHn  Corporation:  Airguard 
Industries.  Inc.;  Airmax.  Inc.:  Artesian 
Building  Systems.  Inc.;  Aspen 
Manufacturing,  Inc.;  Baltimore  Aircoil 
Company,  a  subsidiary  of  Amsted 
Industries.  Inc.;  Barber-Colman 
Company.  Environmental  Contois 
Division:  Bard  Manufacturing 
Company;  Brookside  Group,  Inc.; 
Games  Company,  Inc.;  Carrier 
Corporation:  The  Coleman  Company, 
Inc.;  Copeland  Corporation:  Crystal 
Tips.  Inc.;  Dunham-Bush.  Inc.; 
Elmwood  Sensors.  Inc.;  Furnas 
Electric  Company:  Goodman 
Manufacturing  Corporation:  Halsey 
Taylor  Divsion,  Household 
International;  Heatcraft  Inc.: 
Honeywell  Inc.;  Hupp,  Inc.;  Typhoon 
Air  Conditioning  Co.;  Johnson 
Controls,  Inc..  Control  Products 
Division;  Kysor-Warren.  Sherer 
Division;  Lake  Air  International  Inc.; 
Lau  Industries;  Lennox  International, 
Inc.;  Mommoth.  A  Nortek  Company; 
Marvair  Company;  Miller-Picking 
Corporation;  Morrison  Products.  Inc.; 
NIBCO.  Inc.;  NORDYNE.  A  Nortek 
Company;  Pennwalt  Corporation, 
Isotron  Department;  Phillips 
Industries,  Inc.;  Ranco;  Revcor,  Inc.; 
Rheem  Manufacturing  Company; 
SnyderGeneral  Corporation;  Standaid 
Refrigeration  Company;  Sterling 
Radiator  Division.  Reed  National 
Corp.;  Sundstrand  Heat  Transfer.  Inc.. 
Sundstrand  Corp.;  Superior  Valve. 


Division  of  Amcast  Industrial  Corp.; 
Titus  Products.  Division  of  Phillips 
Industries.  Inc.;  Trion.  Inc.;  Turbotec 
Products.  Inc.;  Vilter  Manufacturing 
Corp.;  Virginia  KMP  Corp.; 
WaterFumace  International.  Inc.; 
York  International  Corp.;  A.D. 
Auriema  Inc.;  and  Win-Tron 
Electronics  Ltd. 

Export  Trade 

1.  Products 

Air-conditioning  and  refrigeration 
equipment,  including  unitary  air 
conditioners,  heat  pumps  (unitary, 
packaged  terminal  and  water-source), 
packaged  terminal  air  conditioners, 
liquid  chillers,  compressors  and 
condensing  units  for  air  conditioners 
and  refrigeration  applications,  heat 
exchangers,  water-cooled  condensers, 
liquid  receivers  and  liquid  coolers,  unit 
coolers,  drinking  water  coolers,  mobile 
refrigeration  systems,  automatic 
commercial  ice  makers,  commercial 
humidiHers,  air-cooled  and  evaporative 
condensers,  automatic  controls  for  air 
conditioning  and  refrigeration 
equipment,  flow  control  valves,  valves 
/~Bnd  accessories,  air  filters,  electronic  air 
cleaners,  air  control/distribution 
devices,  central  station  air  handlers, 
fans  and  blowers  and  fan  guards  and 
grilles,  room  fan  coils,  room  air- 
induction  air  conditioner  units,  air 
cooling  and  heating  coils,  and  chemicals 
(refrigerants,  lubricating  oils,  desiccants 
and  other  chemicals)  used  in 
conjunction  with  the  refrigerating 
system. 

2.  Services 

Engineering  and  architectural  services 
related  to  Products  and  to  turn-key 
contracts  that  substantially  incorporate 
Products;  servicing  of  Products;  training 
with  respect  to  the  use  of  Products. 

3.  Technology  Rights 

Patents,  trademarks,  service  marks, 
trade  names,  copyrights  (including 
neighboring  rights),  trade  secrets,  know- 
how,  semiconductor  mask  works,  utility 
models,  industrial  designs,  petty  patents, 
appellations  of  origin,  plant  breeders 
rights  and  sui  generis  forms  of  computer 
software  protection  associated  with 
Products  or  Services. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products. 
Services,  and  Technology  Rights) 

Consulting:  international  market 

research;  marketing  and  trade 

promotion:  trade  show  participation; 

insurance;  legal  assistance;  services 

related  to  compliance  with  customs 

requirements;  transportation;  trade 
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documentation  and  freight  forwarding: 
communication  and  processing  of  export 
orders  and  sales  leads;  warehousing; 
foreign  exchange;  financing;  and  liaison 
with  U.S.  and  foreign  government 
agencies,  trade  associations,  and 
banking  institutions;  and  taking  title  to 
goods,^ 

Export  Markets' 

The  Export  Markets  include  all  parts 
of  the  world  except:  (a)  The  United 
States  (the  fifty  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands);  and  (b)  Canada. 

Export  Trade  Activities  and  Methods  of 
Operation 

a.  ARI  and/or  one  or  more  of  its 
Members^may: 

aVglgage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and  Services  in  Export  Markets  and 
allocate  sales  resulting  from  such 
arrangements; 

b.  Estabhsh  export  prices  for  sales  of 
Products  and  Services  by  the  Members 
in  Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amoimt  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
Products  for  Export  Markets;    , 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and  Services; 

e.  Solicit  non-memtter  Suppliers  to  sell 
their  Products  and /or  Services  or  offer 
their  Export  Trade  Facilitation  Services 
through  the  certified  activities  of  ARI 
and/or  its  Members:  provided,  however, 
that  non-member  Suppliers  will  not 
participate  in  the  full  range  of  certified 
export  trade  activities  and  methods  of 
operation  under  this  Certificate;  rather, 
their  participation  shall  be  limited  to 
those  activities  typically  associated  with 
subcontractors; 

f.  License  associated  Technology 
Rights  in  Export  Markets: 

(1)  Unilateral  Licensing.  ARI  and/or 
its  Members  (for  purposes  of  this 
section.  "Licensors")  may  license  and 
sub-license  Technology  Rights  in  Export 
Markets.  Such  licenses  and  sub-licenses 
may:  convey  exclusive  or  non-exclusive 
rights  in  Export  Markets;  impose 
requirements  as  to  the  prices  at  which 
Products  or  Services  incorporating,  or 
manufactured  or  produced  using. 
Technology  Rights  may  be  sold  or 
leased  in  Export  Markets;  impose 
requirements  as  to  pricing  and  other 


terms  and  conditions  of  sub-licenses  of 
Technology  Rights  in  Export  Markets: 
restrict  licensees  and  sub-licensees  as  to 
fields  of  use.  or  maximum  sales  or 
operations,  in  Export  Markets;  impose 
territorial  restrictions  (relating  to  any 
part  of  the  world)  on  foreign  licensees 
and  sub-licensees;  require  the 
assignment  back  or  exclusive  or  non- 
exclusive grantback  of  rights  (in  Export 
Markets)  to  all  improvements  in 
Technology  Rights,  whether  or  not  such 
improvements  fall  within  the  field  of  use 
authorized  in  such  license;  require 
package  licensing  of  Technology  Rights: 
and  require  products  or  services 
(including,  but  not  limited  to.  Products 
and  Services^  to  be  used,  sold,  or  leased 
as  a  condition  of  the  Hcense  of 
Technology  Rights. 

(2)  Joint  and  Coordinated  Licensing. 
Licensors  may  jointly  establish  the  price 
and  other  terms  and  conditions  upon 
which  each  Licensor's  Technology 
Rights  will  be  licenced  or  sub-licensed 
in  Export  Markets,  including,  without 
limitation,  jointly  determining  whether 
such  licenses  or  sub-licenses  will 
include  provisions  specified  in 
subparagraph  (1)  above.  Licensors  may 
coordinate  their  efforts  to  license  or  8ut>- 
license  Technology  Rights  in  Export 
Markets,  including,  without  limitation, 
coordination  of  licensing  for  specific 
foreign  projects,  and  coordination  and 
allocation  of  licensing  for  particular 
foreign  customers  or  particular  Export 
Markets. 

(3)  Cross-Licensing.  Licensors  may 
grant  cross-licenses  among  themselves 
for  purposes  of  engaging  in  licensing  or 
sub-licensing  of  Technology  Rights  in 
Export  Markets;  may  jointly  set  the 
prices  and  other  terms  and  conditions 
upon  which  cross-licensed  Technology 
Rights  are  licensed  or  sub-licensed  in 
Export  Markets,  including,  without 
limitation,  jointly  determining  whether 
such  licenses  or  sub-licenses  will 
include  provisions  specified  in 
subparagraph  (1)  above;  and  may 
allocate  among  themselves  all  rights  in 
Export  Markets  to  improvements  in 
cross-licensed  Technology  Rights  that 
are  to  be  assigned  back  or  granted  back 
to  Licensors. 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets: 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
who  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets; 

i  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joing  warranty,  service. 


and  training  centers  in  such  markets; 
and 

j.  Operate  and  establish  jointly  owned 
subsidiaries  or  other  joint  venture 
entities,  owned  exclusively  by  Members, 
to  export  Products  to  Export  Markets, 
operate  warranty,  service,  and  training 
centers  in  Export  Markets,  and  provide 
Export  Trade  Facilitation  Services,  to 
Members. 

2.  ARI  and/or  its  Members  may  enter 
into  agreements  wherein  they  agree  to 
act  in  certain  countries  or  markets  as 
the  Members'  exclusive  or  nonexclusive 
Export  Intermediary  for  Products  and/or 
Services  in  that  country  or  market.  In 
exclusive  Export  Intermediary 
agreements,  (i)  ARi  or  the  Member(8) 
actiitg  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Supplier  for  sale  in  the 
relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or" 
market  only  through  ARI  or  the 
Member(s)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independe^ly  to  the  relevant 
country  or  market  either  directly  or 
through  any  other  Export  Intermediary. 
ARI  and/or  any  Member  when  acting  as 
an  exclusive  Export  Intermediary  shall 
not  unreasonably  refuse  to  supply  its 
services  on  non-discriminatory  terms  to 
those  Members  that  are  parties  to  the 
exclusive  arrangement  and  which 
request  such  services. 

3.  ARI  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information  solely  about  Export 
Markets: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  about  sales  or 
marketing  efforts  for  Export  Mari(ets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demand  in  Export  Markets: 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  sources,  and  delivery 
dates  of  Products  available  from 
Members  for  export,  provided,  however, 
that  exchanges  of  information  and 
discussins  as  to  Product  quantity, 
sources,  and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only 
and  involve  only  those  Members  which 
are  participating  or  have  a  genuine 
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interest  in  participating  in  such 
transaction; 

d.  Information  about  terms. 
conditions,  and  speciflcations  of 
particular  contracts  for  sale  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  ARl  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  agreements  for 
Export  Markets  and  allocation  of  sales 
resulting  From  such  arrangements  among 
the  Members: 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commission,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  ARI's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  ARI  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  ARI  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
ARI,  or  by  agreement  with  Members  or 
other  parties. 

5.  ARI  and/or  its  Members  may  meet 
to  engage  in  the  activities  described  in 
paragraphs  one  through  four  above. 

6.  ARI  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

DefioitioiM  ^ 

1.  "Export  Intermediary"  means  a 
per«on  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Members"  means  the  member 
companies  of  ARI  and  parent 
companies,  and  export  management  or 
export  trading  companies  representing 
member  companies  of  ARI  and  parent 
companies,  as  listed  in  this  notice,  and 
subject  to  the  provisions  of  this 
paragraph.  New  Members  may,  from 


time  to  time,  be  incorporated  in  the 
Certificate  pursuant  to  the  abbreviated 
amendment  procedure  described  below. 
An  abbreviated  amendment  shall 
consist  of  an  annual  written  notification 
to  the  Secretary  of  Commerce  and  the 
Attorney  General  stating  changes  in 
Membership,  identifying  all  new 
Members  that  desire  to  become  a 
Member  under  this  Certificate  pursuant 
to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  new 
Member  so  identified  its  sales  of 
Products  in  its  prior  fiscal  year.  Notice 
of  new  Members  so  identified  shall  be 
published  in  the  Federal  Register. 
However.  ARI  may  withdraw  one  or 
more  individual  Members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
Certificate  of  the  new  Members  through 
the  abbreviated  amendment  procedure 
is  consistent  with  the  standards  of  the 
Act,  the  Secretary  of  Commerce  shall 
amend  the  Certificate  of  Review  to 
incorporate  such  new  Members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Register  so  amend  the 
Certificate  of  Review,  such  amendment 
must  be  sought  through  the 
nonabbreviated  amendment  procedure. 
This  same  procedure  may  be  utilized  by 
ARI  to  delete  one  or  more  Members 
from  the  Certificate. 

3.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product. 
Service,  and /or  Export  Trade 
Facilitation  Services,  whether  a  Member 
or  nonmember. 

Date:  May  25. 1980. 
George  Muller, 

Acting  Director.  Office  of  Export  Trading, 
Company  Affairs. 

[FR  Doc.  88-12960  Filed  5-31-89;  8:45  am] 
BNJJNa  COOC  W10-0M-M 


Cornell  University,  Disposition  of 
Application  for  Duty-Free  Entry  of 
Scientific  instruments 

We  have  discontinued  processing  of 
Docket  Number  88-226,  an  application 
for  duty-free  entry  of  a  small  grain 
thresher.  The  instrument  was  liquidated 
as  dutiable  on  May  20, 1984,  and  no 
protest  was  filed  within  the  one-year 
period  allowed  for  protesting  the 
liquidation.  A  decision  on  the 


application  would  therefore  serve  no 

purpose. 

Frank  W.Crael, 

Director  Statutory  Import  Programs  Staff. 
(FR  Doc.  89-12940  Filed  &-31-89;  8:45  am] 
■NXINQ  coos  3S10-OS-II 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufacturered  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  In  Room  2841,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  Number  89-144.  Applicant: 
Cornell  University.  New  York  State 
College  of  Veterinary  Medicine,  Ithaca, 
New  York  14853-6401.  Instrument: 
Variable  Area  Gas  Flowmeter- 
Rotameter,  Model  Series  2100. 
Manufacturer  KDG  Flowmeters,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  accurate  measurement 
of  respiratory  gas  flow  rates  that  will 
allow  the  study  of  respiratory  function 
in  horses  worked  at  varying  respiratory 
frequencies  and  flow  rates.  Specific 
research  will  involve  relation  of 
translaryngeal  pressures  to  airflow  rate 
in  standing  and  exercising  horses  to 
permit  the  degree  of  resistance  to 
airflow  of  the  larynx  to  be  measured. 
Another  example  of  the  research 
concerns  the  study  of  pulmonary 
function  in  anesthetized  or  exercising 
horses.  Application  Received  by 
Commissioner  of  Customs:  April  27, 
1989. 

Docket  Number  89-1 45.  Applicant:  J 

California  Institute  of  Technology.  Mail        / 
Code  315-6,  Pasadena.  CA  91125.  ' 

Instrument:  Primary  Beam  Transport 
System.  Manufacturer:  Cameca 
Instruments,  France.  Intended  Use:  The 
instrument  will  be  attached  to  an  ion 
microprobe  and  used  for  the  isotopic 
and  trace  chemical  analysis  of 
geological  and  extraterrestrial  materials. 
These  studies  are  directed  toward  a 
better  understanding  of  the  formation  of 
solid  bodies  at  the  earliest  times  in  the 


solar  system  and  of  the  chemical  and 
isotopic  evolution  of  the  earth's  mantle. 
In  addition,  the  instrument  will  be  used 
for  teaching  graduate  students  in  the 
Division  of  Geological  and  Planetary 
Sciences  use  of  the  instrument  as  part  of 
their  exposure  to  modem  analytical 
techniques.  Application  Received  by 
Commissioner  of  Customs:  April  28, 
1989. 

Docket  Number  89-146.  Applicant: 
U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  W-321 
Turner  Hall,  1102  S.  Goodwin,  Urbana. 
IL  61801.  Instrument-  Juice  Extraction 
Press.  Manufacturer  Erich  PoUahne, 
West  Germany.  Intended  Use:  The 
instrument  will  be  used  for  research 
involving  mechanisms  of  resistance, 
dynamics  of  intrafield  vims  spread,  and 
diagnosis  and  serotyping  of  plant 
viruses.  Cereal  breeding  lines  and  plants 
from  epidemiology  field  studies  will  be 
evaluated  for  the  presence  and 
concentration  of  plant  viruses  in 
projects  to  evaluate  resistant  and 
tolerant  varieties  and  to  track  the 
incidence  of  virus  and  the  rate  and 
pattern  of  spread  within  large  wheat 
and  oat  fields.  This  research  is  focused 
on  improving  the  method  for  evaluating 
\       germ  plasm  response  to  plant  virus 
-^      infections  and  on  the  epidemiology  of 
plant  viruses.  Application  Received  by 
Commissioner  of  Customs:  May  1, 1989. 

Docket  Number  89-147.  Applicant 
University  of  Hawaii,  Hawaii  Institute 
of  Geophysics.  2525  Correa  Road, 
Honolulu,  HI  96822.  Instrument:  FTIR 
Spectrometer  System,  Model  DA3. 
Manufacturer  BOMEM.  Inc.,  Canada. 
Intended.  Use:  The  instrument  will  be 
used  to  identify  and  quantify  a  variety 
of  geochemical,  oceanographic, 
biochemical,  and  synthetic  materials. 
Specific  research  projects  include: 
Studies  of  marine  biofouling  and 
corrosion  by  examining  adsorption  of 
organic  materials,  such  as  proteins  and 
carbohydrates,  and  microbes  onto  clean 
metal  surfaces  fit)m  seawater,  and 
development  of  new  methods  to 
measure  important  inorganic  and 
organic  nutrients  in  seawater  using 
remote,  in  situ  techniques.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  courses  in 
geology  and  geophysics.  Application 
Received  by  Commissioner  of  Customs: 
May  1, 1989. 

Docket  Number  89-148.  Applicant- 
University  of  Arizona,  College  of 
Medicine,  Department  of  Anatomy.  1501 
North  Campbell  Avenue,  Tucaon,  AZ 
85724.  Instrument:  Electron  Microscope, 
Model  CM12/STEM.  Manufacturer  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used^or 


.  ultrastructural  studies  of  a  variety  of 
biological  materials.  These  studies  will 
be  conducted  to  elucidate  the 
ultrastructural  changes  in  cells  and 
tissues  due  to  experimental  procedures 
to  host  animals,  e.g.,  surgery,  drugs, 
toxins,  etc.  Application  Received  by 
Commissioner  of  Customs:  May  5, 1989. 

Docket  Number  89-149.  Applicant 
Knox  College.  E.  South  Street, 
Galesburg.  IL  61401.  Instrument 
Stopped-Flow  Spectrophotometer, 
Model  SF-lB.  Manufacturer  Hi-Tech 
Scientific,  United  ICingdom.  Intended 
Use:  The  instrument  will  be  used  in  the 
course  Chemistry  322A  Chemical 
Laboratory,  Principles  II  to  teach 
students  how  to  gather  and  treat 
quantitative  data  using  modem 
instrumentation;  and  how  to  conduct 
kinetic  and  spectroscopic  experiments 
using  modem  methods  and  modem 
equipment.  Application  Received  by 
Commissioner  of  Customs:  May  8, 1989. 

Docket  Number  89-150.  Applicant 
Michigan  Molecular  Institute.  1910  W. 
St.  Andrews  Drive,  Midland,  MI  48640. 
Instrument  Temperature-Pulsed  Light 
Scattering  Photometer.  Manufacturer 
DSM,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  various  mixtures  of  polymers  and 
solvents  (e.g.,  polystyrene  and 
cyclohexane,  polyethylene  and 
diphenylether,  ethylene — vinyl  acetate 
copolymer  and  diphenylether). 
Experiments  will  be  conducted  to  gain 
knowledge  about  phase  behavior  of 
polymeric  systems  and  to  test  various 
theories  of  it.  Application  Received  by 
Commissioner  of  Customs:  May  8, 1989. 

Docket  Number  89-151.  Applicant 
University  of  Colorado,  Institute  for 
Arctic  and  Alpine  Research,  Boulder, 
Campus  Box  450,  Boulder,  CO  80309- 
0450.  Instrument  Two  (2)  Mass 
Spectrometers.  Model  SIRA  Series  II. 
Manufacturer  VG  Isogas,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  measure  the  stable 
Isotope  ratios  of  hydrogen,  oxygen, 
carbon,  nitrogen  and  sulfur.  Initially,  the 
instrument  will  be  used  to  measure 
isotope  ratios  in  ice  cores,  atmospheric 
carbon  dioxide  and  methane,  and 
organic  materials  in  lake  sediments.  The 
objectives  of  these  studies  are. 
respectively,  to  reconstruct  climate 
(temperature-using  hydrogen  isotopes, 
and  evapo>^tion  conditions — using  a 
combination  of  hydrogen  and  oxygen 
isotope  ratios)  over  the  past  200,000 
years  from  a  new  ice  core  which  is  being 
recovered  In  Central  Greenland;  to  help 
determine  the  magnitude  of  fluxes  of 
carbon  dioxide  and  methane  to  the 
atmosphere  from  the  oceans  and  the 
terrestrial  biota;  and  to  use  carbon 


Isotope  ratios  in  lake  sediment  cores  tu 
reconstruct  past  growing  conditions  for 
aquatic  and  terrestrial  plants  in  the 
area.  In  addition,  the  instrument  will  be 
used  in  teaching  the  following  courses: 
Environmental  Issues  in  the 
Geosciences,  Isotope  Geology,  Isotope 
Hydrology  and  Environmental  Isotope 
Geochemistry.  Application  Received  by 
Commissioner  of  Customs:  May  9, 1989. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff 
[FR  Doc.  89-12941  Filed  5-31-89:  8:45  am] 

BNJJNGCOOC  3S10-O8-M 


University  of  Chicago;  Cancellation 

This  cancels  our  decision  to  deny 
Docket  Number  88-095  for  the  reason 
that  the  applicant  had  failed  to  resubmit 
its  application  within  the  specified  time 
period  (54  FR  11991,  March  23, 1989).  We 
have  received  satisfactory  evidence 
from  the  postal  authorities  that  the 
applicant  did  not  receive  our  original 
denial  without  prejudice  to 
resubmission. 
Franli  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  89-12942  Filed  5-31-89;  8:45  am] 

BUJNQCOOE  Jei»-OS-M 


University  of  Kentucky;  Decision  of 
Application  for  Duty-Free  Entry  of 
Scientific  lnstrun>ent 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301 ).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p  m.  in  Room  2641,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington 
DC 

Docket  Number.  88-234. 
Applicant  University  of  Kentuclcy. 

Lexington,  KY  40536-0084 
Instrument  Electron  Microscope,  Model 

S-2300-1. 
Manufacturer  Hitachi  Scientific,  Japan. 
Intended  Use:  See  notice  at  53  FR  31077. 

August  17. 1988. 
Comments:  None  received. 
Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for 
such  purposes  as  the  instrument  was 
Intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance 
with  subsection  301.5(d)(2)  of  the 
regulations,  at  the  time  the  foreign 
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instrument  was  ordered  (March  31, 
1988). 
Reasons:  The  foreign  instrument 
provides  a  resolution  of  45  angstroms. 
The  capability  is  pertinent  to  the 
applicant's  intended  purposes.  We 
know  of  no  domestic  manufacture 
both  able  and  willing  to  provide  an 
instrument  with  the  required  features 
at  the  time  the  foreign  instrument  was 
ordered. 

As  to  the  domestic  availability  of 
instruments,  subsection  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  ^aken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument  %vithout 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 
The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instnmient  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
the  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  a 
domestic  manufacturer  it  is  apparent 
that  the  domestic  manufacturer  was 
either  not  able  or  not  willing  to  produce 
an  instrument  of  equivalent  scientific 
value  to  the  foreign  instrument  for  such 
purposes  as  the  foreign  instrument  was 
intended  to  be  used  at  the  time  the 
foreign  instrument  was  ordered. 
Fnmk  W.  Craal. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  89-12943  Filed  5-31-88:  8:45  am] 


National  Oceanic  and  Atmoapheric 
Administration 

Mld-Atlanttc  Fisheiy  Management 
Council;  Public  Meeting 

aoemcy:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council's  Surf  Clam  and 
Ocean  Quahog  Committee  will  me6t  on 
lane  2. 1989,  at  the  Ramada  Inn.  76 
Industrial  Highway.  Essington,  PA 


(telephone:  215-521-9600).  As  a  result  of  « 
public  hearings  and  written  comments, 
the  Committee  will  meet  at  10  ajn.,  to 
consider  possible  adjustments  to 
Amendment  #8  to  the  Surf  Clam  and 
Ocean  Quahog  Fishery  Management 
Plan. 

For  more  information  contact  John  C. 
Bryson.  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE 19901;  telephone:  (302) 
674-2331. 

Date:  May  25, 1969. 
Riciiaid  H.  Scfaaofer. 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-12993  Filed  5-31-89;  8:45  am] 

MUMO  COOC  I610-»4I 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and 
Exempt  Certification  Requirements  for 
Certain  Cotton  and  Man-Made  Fiber 
Textfle  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  Bangladesh 

May  25, 1989. 

AQCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  visa  and  exempt  certiHcation 
requirements. 

tmerwt  oatc:  June  i,  1989. 

FOR  FUfrrHER  INFOmNATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

•UPPLEMENTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  and  exempt 
certification  arrangement  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  Bangladesh  is 
being  amended  to  include  certain  part- 
category  designations. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice,  53  FR  44937,  published  on 
November  7, 1988).  Also  see  53  FR  46484. 
published  on  November  17, 1988. 


May  25, 1988 

lames  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commlttae  for  the  Implemantatioa  of  Textile 

Agreements 

May  25, 1989. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  on  November  14. 1988.  by  the 
Chairmaa  Committee  for  the  Implementation 
of  Textile  Agreement  This  directive  directed 
you  to  prohibit  entry  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Bangladesh 
which  were  not  properly  visaed  by  the 
Government  of  the  People's  Republic  of 
Bangladesh. 

Effective  on  June  1, 1989  for  goods 
produced  or  manufactured  in  Bangladesh  and 
exported  from  Bangladesh  on  and  after  June 
1, 1988.  you  are  directed  to  amend  the 
existing  export  visa  and  exempt  certification 
requirements  established  in  the  directive  of 
November  4, 1988  to  include  the  following 
part-category  designations: 


Category 

HTS  numbers 

340/940 

Ail  HTS  numt>ers  in  Categories  340/ 

640  except  ttvose 

in  Categories 

340-Y/640-Y. 

340-Y/640-Y 

On(y   HTS   numbers 

6205  20  2015, 

6205.20.2020, 

6205  20.2046, 

6205.20.2050    and 

6205.20.2060 

in       Category 

340-Y;        and 

6205.30.2010. 

6205  30.2020. 

6205.30.2050    and 

6205.30.2060 

in  Category  640-Y. 

341 

All  HTS  numbers  in 

Category  341 

except  ftxjse  in  Category  341-Y. 

341-Y 

Only   HTS   numbers 

6204.22  3060. 

620630.3010  and 

6206.30  3030. 

647/648 

All  HTS  numbers  m  Categooes  647/ 

- 

648  except  ttx>se 
647-T/646-T. 

in  Categories 

647-T/648-T 

Only   HTS   numbers 

6103.23  0040. 

6103.29.1020. 

6103  431520. 

6103  43.1540, 

6103.49.1020, 

6103.49.3014, 

6112.12.0050. 

6112191050, 

6112201060, 

6113.00  0045, 

6203  23  0060. 

6203.29  2030. 

6203  43.2500. 

6203.43.3500, 

6203  43.4010, 

6203434020. 

620349.1500, 

620349  2010. 

620349.2030, 

6203.49.3030, 

6210.40.1030, 

6211.20.1525.   621120  3030   and 

6211  33.0030  in  Category  647-T; 

and  6104.23.0032, 

6104  291030. 

6104.29.2038, 

6104  63  2010, 

6104.63.2025. 

6104  69.2010. 

6104.69  3026. 

6112.12.0060, 

6112.19.1060, 

6112.20.1070, 

6113.00.0050, 

6117.90.0046. 

6204.23.0040, 

6204  29.2020. 

6204.29  4038. 

6204.63  2000. 

6204  63  3000. 

6204  63.3510. 

6204.63.3530. 

6204.69.2510, 

6204.69.2530, 

6204.69  3030. 

- 

6204.69.9030, 

621050.1030, 

6211.20.1555. 

6211.20.6030, 

6211.43.0040   and 

6217.90  0060 

in  Category  648-T. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  or  visa  waiver.must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
fames  H.  Babb, 

Chairman.  Committee  for  the  Implementaiton 
of  Textile  Agreements. 

(FR  Doc.  89-12974  Filed  5-31-89;  8:45  am] 

MLUNO  CODE  3S10-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Recommencement  of  Trading  and 
Proposed  Amendments  Relating  to  the 
Two- Year  Treasury  Note  Futures 
Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Board  of  Trade 
("CBT*  or  "Exchange")  has  submitted  a 
proposal  to  recommence  trading  in  the 
two-year  Treasury  note  futures  contract, 
which  now  is  dormant  within  the 
meaning  of  Commission  Regulation  5.2. 
In  addition,  the  CBT  has  submitted 
proposed  amendments  to  this  Treasury 
note  futures  contract.  The  amendments 
would  change  the  eligibility  standards 
for  deliverable  Treasury  notes  so  that 
only  three  recently  issued  two-year 
notes  would  be  deliverable,  decrease 
the  contract  size  to  $200,000  from 
$400,000  face  value,  allow  for  futures 
trading  during  an  evening  session,  and 
increase  the  speculative  limits  for  the 
contract  to  5,000  contracts  from  1,000 
contracts  in  the  spot  month  and  in  all 
futures  combined.  The  amendments  also 
would  increase  the  daily  price  limit  to 
one  point  from  three-fourths  of  a  point, 
change  the  delivery  procedures  to 
conform  to  those  currently  in  effect  for 
the  CBT's  actively  traded  Treasury  bond 
and  Treasury  note  futures  contracts,  and 
revise  the  trading  month  listing 
provisions.  Finally,  the  CBT  proposes  to 
change  the  name  of  the  contract  to 
"Short  Term  Treasury  Notes  (2  years)." 
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In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposal  is  of 
major  economic  significance  and  that, 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  ponsidering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  July  3, 1989. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CBT  short  term 
Treasury  Note  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  (202)  254-7304. 
SUPPLEMENTARY  INFORMATION:  The 

Chicago  Board  of  Trade  two-year 
Treasury  note  futures  contract  is  not 
currently  listed  for  trading  and  is 
dormant  under  Commission  Regulation 
5.2.  Under  Regulation  5.2,  an  exchange 
must  submit  for  Commission  review  and 
approval,  pursuant  to  section  5a(12)  of 
the  Commodity  Exchange  Act  (Act)  and 
CFTC  Regulation  1.41(b),  an  appropriate 
by  law,  rule,  regulation  or  resolution  to 
recommence  trading  in  a  dormant 
contract.  Accordingly,  the  Exchange  has 
submitted,  pursuant  to  section  5a(12)  of 
the  Act  and  Commission  Regulation 
1.41(b),  a  proposal  to  list  additional 
months  in  the  contract. 

With  regard  to  the  proposal  to 
recommence  trading  in  the  contract,  the 
CBT  noted  that: 

*  *  *  the  level  of  issuance  of  (two-year) 
Treasury  notes  has  been  consistently  high 
over  the  past  few  years.  The  dealers  and 
investors  in  these  issues  would  be  well 
served  by  the  availability  off  viable  and 
liquid  hedging  and  price  discoV^ry  vehicle. 


oV^  v« 


The  re-launched  contract  will  become  a 
reliable  and  useful  hedging  and  pricing 
instnmient  with  the  potential  to  serve  the 
fmancial  markets  as  the  present  Iwnd  and 
medium  and  long  term  note  futures  contracts 
already  do.  Almost  66%  of  the  long  open 
interest  and  55%  of  the  short  open  interest  in 
CBOT  Treasury  bond  futures  at  the  end  of 
November  1988  was  held  by  commercial 
traders.  In  long  term  Treasury  notes,  82%  and 
63%  of  the  long  and  short  open  interests, 
respectively,  were  held  by  commercials. 
Similarly,  in  5-year  note  futures  both  long  and 
short  open  interest  held  by  commercials 
exceeded  85%.  The  relaunched  contract  is 
likely  to  develop  the  same  high  level  of 
commercial  hedging  interest. 

In  addition,  as  noted  above,  the 
Exchange  has  submitted  for  Commission 
approval  proposed  changes  to  the 
standards  for  deliverable  notes,  the 
contract  size,  speculative  limits,  daily 
price  limits,  delivery  procedures,  trading 
months,  and  the  name  of  the  contract. 
With  respect  to  the  proposal  to  specify 
that  only  recently  issued  two-year 
Treasury  notes  (the  three  most  recent 
issues)  be  deliverable,  rather  than 
allowing  the  delivery  of  any  Treasury 
note  or  bond  with  a  remaining  maturity 
of  not  less  than  one  year,  nine  months 
and  not  more  than  two  years,  the  CBT 
stated: 

The  proposed  changes  *  *  '  will  alter  the 
essential  nature  of  the  contract  by  focusing 
the  futures  contract  on  the  two  year  issue. 
The  earlier  incarnation  of  this  contract  was 
subject  to  variable  pricing  because  other 
issues  of  longer  term  maturities  were 
permitted  in  deliveries.  With  a  wide  selection 
of  issues  *  *  •  each  with  its  own  conversion 
factor,  the  contract  was  susceptible  to  pricing 
an  otherwise  little  followed  older  note  or 
bond.  The  proposed  changes  will  eliminate 
that  problem.  *  *  * 

As  a  hedging  vehicle  with  distinct  pricing, 
two  year  note  futures  will  be  an  important 
hedging  tool  not  only  for  the  large  issuances 
of  two  year  notes  that  also  for  old  longer 
maturity  Treasury  instruments.  Likewise, 
corporate  Iwrrowings  in  this  maturity  range 
will  be  easily  hedged  in  the  short  term 
Treasury  note  futures  contract.  Additionally, 
with  its  generally  low  implied  duration,  short 
term  Treasury  note  futures  will  at  times  be  an 
attractive  hedging  tool  for  dealers  and 
holders  of  seasoned  securities  of  all  types. 

The  Commission  is  seeking  comment 
on  the  CBTs  proposal  to  recommence 
trading  in  the  contract  and  with  respect 
to  the  proposed  amendments. 


23512 
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The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552]  and  the 
Commission's  regulations  thereunder  (17 
CFR  145  (1967)).  Requests  for  copies  of 
such  materials  should  be  made  to  the 
FOIA.  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 

Secretariat  at  the  Commission's        

headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitted 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  by  the  specified  date. 

Issued  in  Wdshinjjton,  DC  on  May  25. 1989. 
lohn  R.  Mieike, 

Acting  Director.  Division  of  Economic 
Analysis. 
|FR  Doc.  89-12934  Filed  5-31-89;  8:45  am] 

BILUNO  COOC  USI-OI-M 


New  York  Cotton  Exchange  and  New 
York  Mercantile  Exchange  Propoaed 
Futures  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notir.p  of  availability  of  the 

terms  and  cnn.iitinns  of  proposed 

commodify  fiturps  contracts. 

summary:  Thp  New  York  Cotton 
Exchange  ("NYCE")  has  applied  for 
designation  as  a  contract  market  in 
frof^n  concenlratpd  orange  juice-2 
(FCOJ-2)  ftiturps.  The  New  York 
Mercantile  Exchange  ("NYMEX")  has 
applied  for  designation  as  a  contract 
market  in  residual  fuel  oil  futures.  The 
Acting  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  July  3. 1989. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  NYCE 
FCOJ-2  futures  contract  or  the  NYMEX 
residual  fuel  oil  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT 
Fred  Liqse.  for  the  NYCE  FCOJ-2 


contract  or  Richard  Shilts.  for  the 
NYMEX  residual  fuel  oil  contract,  in  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20561.  (202)  254-7303. 
SUPPif  MCNTARY  mTOiiMATiON:  Copies 
of  the  terms  and  conditions  of  the 
proposed  futures  contracts  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYCE  and  NYMEX  in  support  of  the 
applications  for  contract  market 
designation  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Acts  compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  persons  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contracts,  or  with  respect  to 
other  materials  submitted  by  the  NYCE 
or  NYMEX  in  support  of  the 
applications,  should  send  such 
comments  to  Jpan  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC  on  May  25, 1989. 
lohn  R.  Mieike, 

Acting  Director.  Division  of  Economic 
Analysis. 

[FR  Doc.  89-12935  Filed  5-31-89;  8:45  am) 
BILUNQ  CODE  USI-AI-M 


DEPARTMENT  OF  DEFENSE 

Public  Infomnation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 


Telephone  Survey  of  CHAMPUS 
Beneficiary  households;  No  Form;  and 
No  OMB  Control  Number. 

Type  of  Request:  New. 

Average  Burden  Hours/Minutes  Per 
Response:  .4  hours. 

Frequency  of  Response:  One-time. 

Number  of  Respondents:  900. 

Annual  Burden  Hours:  360. 

Annual  Responses:  900. 

Needs  and  Uses:  ABT  Associates, 
Inc.,  under  a  contract  with  the  Office  of 
the  Assistant  Secretary  of  Defense 
(Health  Affairs),  will  use  a  telephone 
survey  of  800  CHAMPUS  beneficiary 
households  to  determine  the  effects  of 
the  Contracted  Provider  Arrangement 
(CPA)  Demonstration  of  mental  health 
benefits  delivery  in  the  Norfolk,  Virginia 
area.  Results  of  this  survey  will  assist  in 
assessing  the  operational  effectiveness 
and  medical  efficacy  of  the  CPA 
Demonstration  project. 

Affected  Public:  Individuals  or 
households  of  CHAMPUS  beneficiaries. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington.  Virginia  22202- 
4302. 

LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Dated:  May  25. 1989. 
[FR  Doc.  89-12945  Filed  5-31-89:  8:45  am] 

BIUJNQ  CODE  3S10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

May  22. 1989. 

The  USAF  Scientific  Advisory  Board 
Arnold  Engineering  Development  Center 
Advisory  Group  will  meet  on  26-27  June. 
1989  at  Arnold  Air  Force  Base. 
Tennessee. 

The  purpose  of  this  meeting  will  be  to 
acquaint  the  new  AEDC  members  with  a 
mission  briefing  and  tours  of  selected 
ground  test  facilities.  This  meeting  will 
involve  discussions  of  classified  defense 


matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-^648. 
Patsy  ].  Caaoer, 

Air  Force  Federal  Register.  Liaison  Officer. 
[FR  Doc  89-13007  Filed  5-31-89;  8:45  amj 
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USAF  SdentHic  Advisory  Board; 
Meeting 

May  22, 1989. 

The  USAF  Scientific  Advisory  Board 
Engineering  &  Advisory  Group  will  meet 
on  27-28  June,  1989  at  University  op^w 
Mexico.  Albuquerque,  New  Mexico.  -^ 

The  purpose  of  this  meeting  will  be  to 
"Acquaint  the  new  E&S  members  with  a 
mission  briefing  and  to  request  their 
advice  on  specific  AF/LEE  items  of 
interest.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^646. 
Patsy ).  Conner. 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc.  89-13008  Filed  5-31-89:  8:45  am) 

BILUNG  CODE  391O-0t-« 


DEPARTMENT  OF  EDUCATION 

Meeting  of  tfie  National  Advisory 
Committee  on  Accreditation  and 
institutionai  Eligibility 

AGENCY:  National  Advisory  Committee 
on  Accreditation  and  Institutional 
Eligibility. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Advisory 
Committee  on  Accreditation  and 
Institutional  Eligibility.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  AcL  This 
document  is  intended  to  notify  the 
general  public  of  its  opportunity  to 
attend. 

DATES:  June  27. 8;30  a.m  until  5:30  p.m. 
and  June  28,  8:30  a.m.  until  5:00  p.m. 

LOCATION:  The  Embassy  Square  Suites 
Hotel,  2000  N  Street,  NW..  Washington. 
DC  20038,  202-659-9000. 


lurse 
igpolic^ 


FOR  FURTHER  INFORMATION  CONTACT 

Dr.  W.  Stanley  Krugn.  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility,  U.S. 
Department  of  Education  400  Maryland 
Avenue,  SW.  Room  3082.  ROB-3. 
Washington.  DC  20202-5152.  202-732- 
5861. 
SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  is  authorized  under  section 
1205  of  the  Higher  Education  Act  as 
amended  by  Pub.  L.  96-374  (20  U.S.C 
1145).  The  Committee  advises  the 
Secretary  of  Education  regarding  his 
responsibility  to  publish  a  list  of 
nationally  recognized  accrediting 
agencies  and  associations.  State 
agencies  recognized  for  the  approval  of 
public  postsecondary  vocational 
education,  and  State  agencies 
recognized  for  the  approval  of  nurse 
education. 

The  Committee  also  advises  the 
Secretary  of  Education  regarding 
concerning  recognition  of  accrediting 
and  State  approval  bodies,  and 
concerning  institutional  eligibility  for 
participation  in  Federally  fiinded 
programs. 

Agenda 

The  meeting  on  June  27-28  will  be 
open  to  the  public.  The  Advisory 
Committee  will  review  petitions  and 
interim  reports  by  the  following 
accrediting  agencies  and  State  approval 
bodies  relative  to  continued  recognition 
by  the  Secretary  of  Education.  The 
Committee  also  will  hear  presentations 
by  representatives  of  thse  petitioning 
agencies  and  any  interested  third 
parties.  The  following  petitions  and 
interim  reports  will  be  reviewed. 

Petitions  for  Recognition  as  Nationally 
Recognized  Accrediting  Agencies  and 
Associations 

A.  Petitions  for  Renewal  of  Recognition 

Accrediting  Commission  on  Education 
for  Health  Services  Administration. 

Accrediting  Council  for  Continuing 
Education  and  Training.  Accrediting 
Commission. 

American  Association  for  Marriage 
and  Family  Therapy.  Commission  on 
Accreditation  for  Marriage  and  Family 
Therapy  Education. 

American  Dental  Association. 
Commission  on  Dental  Accreditation. 

American  Osteopathic  Association, 
Bureau  of  Professional  Education. 

Foundation  for  Interior  Design  and 
Educational  Research,  Committee  on 
Accreditation. 

National  Council  for  Accreditation  of 
Teacher  Education. 


National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences  [hair 
removal  educational  programsj. 

Society  of  American  Foresters. 

Southern  Association  of  Colleges  and 
Schools,  Commission  on  Occupational 
Education  Institutions. 

B.  Interim  Reports 

American  Bar  Association. . 

American  Council  of  Construction 
Education. 

Association  of  Theological  Schools  in 
the  United  States  and  Canada. 

Commission  on  Optidaxuy 
Accreditation. 

Middle  States  Association  of  Colleges 
and  Schools,  Commission  on  Higher 
Education. 

New  York  State  Board  of  Regents. 

Northwest  Association  of  Schools  and 
Colleges,  Commission  on  Colleges. 

Southern  Association  of  Colleges  and 
Schools,  Commission  on  Colleges. 

Petition  for  Recognition  as  a  State 
Agency  for  the  Approval  of  Public 
Postsecondary  Vocational  Education 

A.  Interim  Report 

New  York  State  Board  of  Regents. 

Petition  for  Recognition  as  a  State 
Agency  for  the  Approval  of  Nurse 
Education 

A.  Petition  for  Renewal  of  Recognition 

Iowa  Board  of  Nursing. 

Request  by  the  Department  of  the  Navy 

The  Advisory  Committee  will 
consider  a  request  to  the  Secretary  of 
Education  by  the  Department  of  the 
Navy  to  recommend  authorization  by 
the  Congress  of  the  United  States  for  the 
Naval  War  College,  Newrport,  Rhode 
Island,  to  award  a  Masters  of  Science 
Degree  in  National  Security  and 
Strategic  Studies. 

Third  Parties 

The  Department  urges  third  parties 
interested  in  commenting  on  any  of  the 
scheduled  agencies  and  assocations  to 
submit  their  comments  in  writing  by 
June  12, 1989,  to  Mr.  Steven  Pappas, 
Chief.  Accrediting  Agency  Evaluation 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  (Room)  3036,  ROB-3) 
Washington.  DC  20202. 

While  the  Committee  is  required  to 
accept  any  written  materials  up  through 
the  date  of  its  meeting,  the  Committee 
strongly  urges  that  written  comments  be 
submitted  by  June  12  to  facilitate  the 
work  of  the  Committee  by  providing  for 
advance  review  and  analys'S  of  third 
party  positions.  All  petitions,  interim 
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reports  and  third  party  comments 
received  in  advance  of  the  meeting  will 
be  available  for  public  inspection  at  the 
address  noted  above  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday. 

Also,  requests  for  oral  presentations 
before  the  Advisory  Committee  should 
be  submitted  in  writing  to  Mr.  Pappas. 
(address  above),  by  June  19, 1980. 
Requests  should  include  the  names  of  all 
persons  seeking  an  appearance,  the 
organization  they  represent  and  the 
purpose  for  which  the  presentation  is 
requested.  Time  constraints  may  limit 
oral  presentations. 

The  acceptance  of  written  and  oral 
third  party  comments  is  limited  to  issues 
relevant  to  an  accrediting  or  State 
agency's  compliance  with  the 
Secretary's  recognition  regulations 
(Criteria  for  Recognition). 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and,  on  or 
before  July  15, 1989,  will  be  available  for 
public  inspection  at  the  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  fRoom  3036,  ROB-3) 
Washington,  DC  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.  Monday  through 
Friday. 

Signed  in  Washington,  DC  on  May  19. 1988. 
lames  B.  WUl&ns.  "" 


Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  89-13025  Filed  5-31-89;  8:45  amj 

MUJNO  COM  4000-01-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Cooperative  Agreement; 
Financial  Aasistance  Award  to  Ohio 
Power  Co. 

agency:  Morgantown  Energy 
Technology  Center.  Department  of 
Energy  (DOE). 

action:  Notice  of  intent  to  award  a  non- 
competitive Financial  assistance 
cooperative  agreement. 

summary:  Pursuant  to  Pub.  L  100-446. 
102  Stat  1774,  at  1811.  and  as  indicated 
in  HR  Rep  No  100-862. 100th  Congress. 
2nd  Sess  61  (1988),  the  Department  of 
Energy  (DOE)  is  giving  notice  of  its 
intention  to  make  a  noncompetitive 
financial  assistance  award  of 
approximately  $2  million  to  the  Ohio 
Power  Company  (OPCO),  1  Riverside 
Plaza,  Columbus,  OH  43215,  for  the 
initial  phases  of  a  5-year  research 
project.  "Pressurized  Fluidized  Bed 
Combustion  (PFBC)  Hot  Gas  Cleanup 


Test  Program."  OPCO  is  one  of  eight 
operating  electric  utility  companies  that 
make  up  the  American  Electric  Power 
System  (AEP).  The  American  Elecfric 
Power  siervice  Corporation  (AEPSC)  is 
the  central  management  and  engineering 
arm  of  AEP  and  is  functioning  as  an 
agent  for  OPCO  for  purposes  of  this 
project.  The  proposed  award  is  based  on 
AEPSC's  unsolicited  proposal  to  design, 
procure,  install,  and  test  a  hot  gas  clean 
up  (HGCU)  system  at  the  OPCO  70  MW 
Tidd  PFBC  Demonstration  Plant  in 
Brilliant.  Ohio.  The  Tidd  Demonstration 
Plant  is  being  supported,  in  part,  under  a 
DOE  cooperative  agreement  awarded  in 
1987  under  the  Department's  Clean  Coal 
Technology  Program. 

In  its  unsolicited  proposal,  AEPSC 
proposed  conducting  a  5-year  testing 
effort,  estimated  to  cost  approximately 
$20  million,  to  evaluate  up  to  three 
advanced  particle  control  technologies 
on  a  slipstream  at  the  Tidd 
Demonstration  Plant.  Although  only  $2 
million  is  available  in  Fiscal  Year  1989, 
the  proposed  award  to  OPCO  will  have 
a  5-year  project  period  and  will  include 
the  entire  proposed  testing  project.  The 
FY  1989  appropriation  will  cover  only 
those  costs  incurred  during  the  first 
budget  period  (approximately  1  year). 
Thus,  continuation  of  the  project  after 
the  first  budget  period  will  depend  upon 
the  availability  of  future  appropriated 
research  and  development  funds. 

The  Tidd  Demonstration  Plant  is  the 
only  available  facility  of  adequate  size 
in  the  United  States  where  the  testing 
AEPSC  has  proposed  can  be  done. 
Accordingly,  as  authorized  by  10  CFR 
600.7(b){2)(i)(d),  the  DOE  has 
determined  that  AEPSC  "has  exclusive 
domestic  capability  to  perform  the 
activity  successfully  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications." 

FOR  FURTHER  INFORMATION  CONTACT 

Clara  L  Foster,  107,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  889,  Morgantown,  West 
Virginia  26507-0880,  Telephone:  (304) 
291-4315,  Cooperative  Agreement  No. 
DE-FC21-89MC28042. 

Date:  May  24, 1989. 

Loui«  L.  Calaway. 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc  89-13036  Filed  5-31-89;  8:45  am] 
BILLNM  COOE  C4SO-01-« 


Federal  Energy  Regulatory 
Conwnission 

[Dockat  Noa.  ID-2401-000  at  aL] 

K  Peter  Burg  et  aU  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Rllngs 

May  26. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  H.  Peter  Burg 

(Docket  No.  ID-2401-000| 

Take  notice  that  on  April  12. 1989,  H. 
Peter  Burg  tendered  for  filing  an 
Informational  Report  for  Automatic 
Authorization  to  hold  the  following 
interlocking  positions: 

Ohio  Edison,  Senior  Vice  Presdient 

Ohio  Edison,  Director 

Penn  Power.  Director 

Society  National  Bank,  Director 

Comment  date:  June  12. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company 

[Docket  No.  ER89-433-000| 

Take  notice  that  on  May  15. 1989. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
fiUng,  as  an  initial  rate  schedule,  an 
agreement  to  transmit  power  and  energy 
for  Long  Island  Lighting  Company 
(LILCO).  The  agreement  provides  for  tlie 
transmission  of  50  MW  between  LILCO 
and  the  Blenheim-Cilboa  Pumped 
storage  station  of  the  Power  Authority 
of  the  State  of  New  York  at  a  rale  of 
$84.50  per  megawatt  per  day,  yielding 
Con  Edison  $1,542,125  in  annual 
revenues. 

Con  requests  waiver  of  the  notice 
requirements  so  that  the  Rate  Schedule 
can  be  made  effective  as  of  April  1, 
1989. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Westchester,  RESCO  Company.  LP. 

[Docket  No.  ER89-436-O0OJ 

Take  notice  that  on  May  15, 1989. 
Westchester  Resco  Company.  LP. 
(Westchester  Resco)  tendered  for  filing 
(1)  a  proposed  rate  schedule  change 
(designated  Westchester  Resco  Rate 
Schedule  FERC  No.  2)  consisting  of  a 
Capacity  Purchase  Addendum  (the 
Capacity  Addendum),  dated  as  of  March 
31, 1989,  providing  for  the  sale  of  electric 
energy  generating  capacity  by 
Westchester  Resco  to  ConsoUdated 


XT': 


•■P" 


Federal  Register  /  Vol.  54.  No.  104  /  Thursday,  June  1.  1989  /  Notices 


Edison  Company  of  New  York,  Inc.  (Con 
Ed)  of  a  biomass  fueled  small  power 
production  facility  (the  facility)  a 
located  at  Peekskill.  Westchester 
County,  New  York  and  (2)  a  petition  for 
waiver  of  the  Commission's  regulations 
regarding  the  submission  of  cost-of- 
service  data  and  the  submission  of  a 
rate  change  schedules  not  less  than  60 
days  prior  to  the  date  on  which  the 
proposed  change  is  to  become  effective. 
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The  proposed  changes  would  increase 
revenues  fit}m  jurisdictional  sales  by 
$3,300,000  for  the  12  month  period 
ending  March  31, 1990.  The  rate 
schedule  change  modifies  Westchester 
Resco  Rate  Schedule  FERC  No.  1  (Letter 
Order,  Docket  No.  ER82-669-000 
(November  18, 1982))  by  providing  for 
the  purchase  by  Con  Ed  of  capacity  from 
the  Facility.  Under  Westchester  Resco 
Rate  Schedule  FERC  No.  2,  Con  Ed  is 
currently  purchasing  all  of  the  electric 
energy  output  of  the  Facility  net  of  in- 
plant  usage. 

The  principal  reason  for  the  proposed 
change  is  that  Westchester  Resco  has 
agreed  to  provide  Con  Ed  with  capacity 
from  the  Facility,  and  Con  Ed  has  agreed 
to  purchase  the  capacity  on  the  terms 
and  conditions  set  forth  in  the  rate 
schedule  change. 

Comment  date:  June  12. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^11 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  0.  Caakell, 

Secretary. 

(FR  Doc.  89-13013  Filed  5-31-89;  8:45  amJ 
BIUJNO  COK  t717-01-« 


[Docket  Noa.  ERa»-421-000  at  aL] 

Florida  Power  &  Ught  Company  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  FHInga 

May  18, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  ft  Light  Company 

[Docket  No.  ER89-421-000J 

Take  notice  that  on  May  8, 1989, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  the  system  average 
transmission  loss  percentage 
determination  effective  May  1, 1989  for 
use  in  connection  with  the  b'ansmission 
service  agreements  between  FP&L  and 
other  electric  utilities.  FP&L  states  that 
these  agreements  provide  for  the  annual 
updating  of  the  transmission  loss 
percentage. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arkansas  Power  ft  Light  Company 

(Docket  No.  ER89-417-000] 

Take  notice  that  on  May  8, 1989, 
Arkansas  Power  ft  Light  Company 
(AP&L)  tendered  for  filing  an  Agreement 
between  AP&L  and  the  Louisiana 
Energy  and  Power  Authority  (LEPA). 
The  Agreement  describes  the  procedra:e 
to  be  followed  with  respect  to  certain 
transmission  service  provided  to  LEPA 
by  AP&L 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Public  Service  Company 

[Docket  No.  ER89-41 1-000] 

Take  notice  that  on  May  8, 1989,  Iowa 
PubUc  Service  Company  (IPSC)  tendered 
for  filing  a  Letter  Agreement,  dated 
October  12, 1989,  for  purchase  of  energy 
by  Western  Area  Power  Administration 
(Western)  fi-om  IPSC. 

IPSC  requests  that  the  agreement  be 
approved  retroactive  to  November  1. 
1988,  so  that  Western  can  at  the  earliest 
possible  date  obtain  the  services  it  is 
seeking  pursuant  to  the  arm's  length 
negotiated  agreements. 

Comment  date:  June  1. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  no^ce. 

4.  Puget  Sound  Power  ft  Light  Company 

[Docket  No.  ER89-41O-000J 

Take  notice  that  on  May  2. 1989,  Puget 
Sound  Power  &  Light  Company  (Puget 
Sound)  tendered  for  filing  documents  to 
the  calculation  of  Average  System  Cost 


(ASC)  for  Puget  Sound  for  the  exchange 
period  effective  October  1, 1988,  tiirough 
January  31, 1989.  Puget  Sound  further 
states  that  this  filing  is  pursuant  to  the 
revised  ASC  methodology  which  was 
approved  by  the  Commission  effective 
October  1, 1984. 

Comment  date:  June  1, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 
[Docket  No.  ER89-412-000| 

Take  notice  that  Portland  General 
Electric  Company  (PGE)  on  May  8. 1989, 
tendered  for  filing  an  Interim  Agreement 
with  the  City  of  Pasadena  which 
provides  for  the  firm  sale  of  10  MW  and 
the  capacity/energy  exchange  of  10  MW 
during  the  period  of  November  1. 1987 
through  July  1, 1988.  The  contract 
capacity  and  energy  rates  are  based 
upon  PGE's  incremental  cost  of 
production  plus  an  additional  amount 
for  fixed  charges  (not  exceeding  fully 
distributed  fixed  charges)  plus  the  costs 
of  transmission. 

PGE  states  the  reason  for  the 
proposed  Interim  Agreement  is  to  allow 
it  to  recover  a  portion  of  its  fixed 
charges  applicable  to  certain  of  its 
thermal  generating  resources  during  a 
period  of  time  those  resources  are  not 
required  to  serve  its  system  load. 

PGE  requests  an  effective  date  of 
November  1, 1876,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  the  City  of  Pasadena  and  the 
Oregon  Public  Utility  Commission. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER89-413-0001 

Take  notice  that  Portland  General 
Electric  Company  (PGE)  on  May  8. 1989 
tendered  for  filing  an  Interim  Agreement 
with  the  City  of  Glendale  which 
provides  for  the  firm  sale  of  20  MW  and 
the  capacity/energy  exchange  of  20  MW 
during  the  period  of  [uly  1, 1987  through 
September  15, 1988.  The  contract 
capacity  and  energy  rates  are  based 
upon  PGE's  incremental  cost  of 
production  plus  an  additional  amount 
for  fixed  charges  (not  exceeding  fully 
distributed  fixed  charges)  plus  the  costs 
of  transmissions. 

PGE  states  the  reason  for  the 
proposed  Interim  Agreement  is  to  allow 
it  to  recover  a  portion  of  its  fixed 
charges  applicable  to  certain  of  its 
thermal  generating  resources  during  a 
period  of  time  those  resources  are  not 
required  to  serve  its  system  load. 
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PCE  requests  an  effective  date  of  July 
1, 1987,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  the  City  of  Clendale  and  the 
Oregon  PubUc  Utility  Commission. 

Comment  date:  June  1. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

(Docket  No.  ER88-414-a»] 

Talce  notice  that  Portland  General 
Electric  Company  (PCE)  on  May  8, 1989 
tendered  for  filing  an  Interim  Agreement 
with  the  City  of  Bftrbank  which  provides 
for  the  firm  sale  of  10  MW  and  the 
capacity/energy  exchange  of  10  MW 
during  the  period  of  November  1, 1987 
through  September  15, 1988.  The 
contract  capacity  and  energy  rates  are 
based  upon  PGE's  incremental  cost  of 
production  plus  an  additional  amount 
for  fixed  charges  (not  exceeding  fully 
distributed  fixed  charges]  plus  the  costs 
of  transmission. 

PGE  states  the  reason  for  the 
proposed  Interim  Agreement  is  to  allow 
it  to  recover  a  portion  of  its  fixed 
charges  applicable  to  certain  of  its 
thermal  generating  resources  during  a 
period  of  time  those  resources  are  not 
required  to  serve  its  system  load. 

PGE  requests  an  elective  date  of 
November  1, 1987,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  the  City  of  Burbank  and  the 
Oregon  PubUc  Utility  Commission. 

Comment  date:  June  1. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER88-415-000I 

Take  notice  that  American  Electric 
Power  Service  Corporation  on  May  8, 
1989,  tendered  for  filing  Addendum  FV 
on  behalf  of  its  affiliates,  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  and  Ohio  Power  Company 
(AEP  Parties,  which  are  all  affiUated 
operating  subsidiaries  of  the  American 
Electric  Power  Company. 

This  addendum  increases  the  AEP 
Parties  demand  rate  ceilings  for  (1) 
Limited  Term  Power  to  "up  to"  $18.50 
per  kW-month,  (2)  Short  Term  Power  to 
"up  to"  $3.25  per  kW-week  ("up  to" 
$0.65  per  kW-day),  and  (3)  Non- 
Displacement  Power  to  "up  to"  40  mills 
per  kWH.  The  purpose  of  Addendum  IV 
is  to  update  the  peak  demand  rates  for 
voluntary  sales  to  leflect  the  cost  of  the 


most  recent  major  generating  unit 
placed  in  service  on  the  AEP  System. 

AEP  has  requested  an  effective  date 
of  July  9, 1989. 

Copies  of  the  filing  were  served  upon 
the  Kentucky  Public  Service 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  the  Michigan 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio,  the  State 
Corporation  Commission  of  Virginia,  the 
Public  Service  Commission  of  West 
Virginia,  and  the  appropriate  utilities 
interconnected  with  the  AEP  Parties. 

Comment  date:  June  1. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  niinois  Power  Company 

(Docket  No.  ER8&-4ie-000] 

Take  notice  that  on  May  1, 1989, 
Illinois  Power  Company  tendered  as  an 
informational  filing  data  concerning  a 
change  in  the  Compensation  Fee 
received  by  Illinois  Power  Company 
from  Soyland  Power  Cooperative,  Inc. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


No.  142  will  occur,  nor  are  any  terms 
and  conditions  ejected. 

Niagara  Mohawk  states  that  a  copy  of 
the  filing  was  served  on  LILCO  and  the 
New  Yoric  Public  Service  Commission. 

Comment  date:  June  1. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  i  Light  Company 

(Docket  No.  ER89-42(MX)0] 

Take  notice  that  on  May  8, 1989. 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  the  system  average 
distribution  loss  percentage 
determination  effective  May  1, 1989  for 
use  in  connection  with  Docket  No. 
ER88-363,  Section  D.4  of  Attachment  D 
to  the  Amended  Agreement  to  Provide 
Specified  Transmission  Service  between 

FP&L  and  Seminole  Electric         

Cooperative,  Inc.  (Rate  Schedule  FERC 
No.  78). 

FP&L  states  that  Seminole  has  been 
served  with  a  copy  of  this  filing. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 


10.  Delmarva  Power  ft  Ught  Company         ^^-  Gn»en  Mountain  Power  Corporation 


(Docket  No.  ER89-41B-000] 

Take  notice  that  Delmarva  Power  & 
Light  Company  (Delmarva)  on  May  8, 
1989,  tendered  for  filing  proposed 
Supplement  No.  8  to  its  FERC  Rate 
Schedule  No.  62.  This  supplement,  filed 
at  the  request  of  the  City  of  Seaford 
(Seaford),  cancels  the  present  Parallel 
Operation  Service  Agreement  for  one  (1) 
69  kV  delivery  point  presently  located 
at  High  Street,  known  as  "Cenfral" 
substation  and  incorporates  all  service 
into  one  (1)  existing  69  kV  delivery  point 
presently  located  at  Pine  Street  iuiown 
as  "Pine"  substation. 

Copies  of  the  filing  were  served  upon 
Seaford  and  the  Delaware  Public 
Service  Commission. 

Comment  date:  June  1. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER8&-419-000] 

Take  notice  that  on  May  8. 1989. 
Niagara  Mohawk  Power  Corporation 
filed  as  a  supplement  to  Niagara 
Mohawk  Rate  Schedule  No.  142.  a  letter 
agreement  between  Niagara  Mohawk 
and  the  Long  Island  Lighting  Company 
(LILCO).  under  which  Niagara  Mohawk 
agreed  to  wheel  for  LILCO  certain 
additional  loads  ranging  from  a  low  of 
125  MW  to  a  high  of  225  MW  over  a  six- 
month  period  starting  April  30, 1989  and 
ending  October  29, 1989.  No  changes  to 
the  rates  charged  under  Rate  schedule 


(Docket  No.  ER89-425-000J 

Take  notice  that  on  May  9, 1989, 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  an  Agreement 
for  the  purchase  of  power  between 
Green  Mountain  and  Fitchburg  Gas  and 
Electric  light  Company  (FG&E)  for  the 
period  November  1. 1988.  through 
October  31, 1991. 

GMP  requests  that  the  Commission 
waive  the  notice  requirements  in  order 
to  permit  the  rate  schedule  to  become 
effective  retroactive  to  November  1. 
1988. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  dale.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lou  D.  CasheO. 

Secretary. 

(PR  Doc.  89-12987  Filed  5-3t-89;  8:45  am] 

nujNQ  coot  t7i7-ei^ 

[Prefect  Noe.  6310-000  et  aL] 

Hydroelectric  Applications  (QuH 
industries,  Inc.  et  aL);  Applications 
mad  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  pubhc  inspection: 

1  a.  Type  of  Application:  Amended 
Application  for  Major  License 

b.  Project  No.:  6310-000. 

c.  Date  Filed:  October  7, 1988. 

d.  Applicant-  Gull  Industries,  Inc. 

e.  Name  ofPwjecL  Barclay  Creek 
Hydroeletric. 

f.  Location:  On  Barclay  Creek, 
partially  within  Mt.  Baker-Snoquabnie 
National  Forest  in  Snohomish  County. 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact: 
Mr.  William  True,  Gull  Industries,  Inc.. 

3404  Fourth  Avenue  South.  P.O.  Box 

24687.  Seattle.  WA  98124,  206-^24- 

5900. 
Mr.  Michael  '    Kuntz,  Foster,  Pepper 

and  Shefeliuan,  1111  3rd  Avenue, 

Suite  340r  Seattle.  WA  98101.  206- 

447-4400. 
Mr.  Harry  P.  Hosey.  Hosey  and 

Associates  Engineering  Company, 

2820  Northup  Way.  Suite  190. 

Bellevue.  WA  98004.  206-827-8661. 

i.  Commission  Contact:  Mr.  James 
Hunter,  202-376-1943. 

j.  Comment  Date:  June  30, 1989. 

k.  Description  of  Project-  The 
proposed  project  would  consist  of:  (1)  a 
6-foot-high,  60-foot-long  reinforced 
concrete  diversion  weir  impounding 
water  at  elevation  2,211  feet:  (2)  A 
concrete  intake  structure  on  the  left 
bank  adjacent  to  the  weir;  (3)  A  40-inch- 
diameter,  11,000-foot-long  penstodi. 
including  both  buried  and  above-ground 
sections;  (4)  a  powerhouse  at  elevation 
810  feet  containing  one  generating  unit 
rated  at  6.8  MW;  (5)  a  tailrace  beneath 
the  powerhouse  discharging  over  riprap 
into  the  creek;  (6)  A  switchyard  250  feet 
south  of  the  powerhouse;  and  (7)  A  0.2- 
mile-long.  115-kV  transmission  line.  This 
amendment  eliminates  an  800-foot-long 
tailrace  pipe  that  would  have  crossed  an 
active  earth  slide  area  and  moves  the 
powerhouse  250  feet  upstream,  limiting 
the  bypassed  anadromous  reach  to  200 
feet.  The  total  estimated  project  cost  as 


of  December  1988  is  $14,020,790,  which 
includes  the  cost  of  recreation  facihties 
and  side  channel  mitigation. 

1.  Purpose  ofPwjecL  Project  output 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andDl. 

2  a.  Type  of  Application:  Surrender  of 
License 

b.  Project  No.:  6681-004. 

c.  Date  Filed:  April  24, 1989. 

d.  Applicant-  F  &  T  Services 
Corporation. 

e.  Name  of  Project-  Jonesville  Lock 
and  Dam  Hydro  Project. 

f.  Location:  On  the  Black  River,  in 
Catahoula  and  Concordia  Parishes. 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Ralph  L 
Laukhuff,  Jr.,  F  &  T  Services 
Corporation,  P.O.  Box  64844,  Baton 
Rouge,  LA  70896,  (504)  927-9321. 

i.  FERC  Contact-  Mary  Nowak— (202) 
376-0634. 

j.  Comment  Date:  June  28, 1989. 

k.  Description  of  Project-  The  Ucense 
for  this  project  was  issued  on  March  31, 
1986,  for  an  installed  total  capacity  of  6 
megawatts.  The  licensee  states  that  it 
has  determined  that  the  project  would 
be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
andD2. 

3  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6682-004. 

c.  Date  Filed:  April  24, 1989. 
d  Applicant  F  &  T  Services 

Corporation. 

e.  Name  of  Project-  Ouachita  River 
Hydro  Project. 

f.  Location:  On  Ouachita  River,  in 
Caldwell  Parish,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-«25{r). 

h.  Applicant  Contact-  Ralph  L 
Laukhuff,  Jr.,  F  &  T  Services 
Corporation,  P.O.  Box  64844,  Baton 
Rouge,  LA  70896,  (504)  927-9321. 

i.  FERC  Contact-  Mary  Nowak-(202) 
376-9634. 

j.  Comment  Date:  June  28, 1989. 

k.  Description  of  Project  The  license 
for  this  project  was  issued  on  March  31, 
1986,  for  an  installed  total  capacity  of  6 
magawatts.  The  licensee  states  that  it 
has  determined  that  the  project  would 
be  economically  infeasible.  No 
construction  has  conunenced  at  the 
project  site. 

I.  This  notice  also  consists  of  the 
folldwing  standard  paragraphs:  B,  C, 
and  D2. 


4  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6947-004. 

c.  Date  Filed:  March  4, 1988. 

d.  Applicant  F.  &  T.  Services 
Corporation. 

e.  Name  of  Project-  Lake  Claiborne 
Dam. 

f.  Location:  At  the  lake  Claiborne  Dam 
on  Bayou  D'Arbonne  in  Claiborne 
Parish,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.a  791  (a>-825(r). 

h.  Applicant  Contact  Vincent  A. 
Forte.  9107  Interline  Ave.,  Baton  Rouge, 
LA  70896,  (504)  927-9321. 

i.  FERC  Contact  Charles  T.  Raabe— 
(202)  37b-W7B. 

j.  Comment  Date:  June  28, 1989. 

k.  Description  of  Project:  The  project 
would  have  consisted  of:  (1)  The 
existing  Lake  Claiborne  Dam  owned  by 
the  State  of  Louisiana,  an  approximately 
5,500-foot-long,  52-foot-high  earthfill 
structure;  (2)  an  existing  reservoir 
approximately  6.400  acres  in  surface 
area  and  having  a  storage  capacity  of 
approximately  99,500  acre-feet  at  the 
normal  pool  elevation  of  185  (m.s.l.);  (3)     ^ 
a  proposed  siphon  intake  structure;  (4)  a 
proposed  penstock,  6  feet  in  diameter 
and  approximately  250  feet  long;  (5)  a 
proposed  powerhouse  containing  a 
single  600-kW  generating  unit  (6)  a 
proposed  tailrace  channel, 
approximately  20  feet  wide  and  150  feet 
long;  (7)  a  proposed  200-foot-long  29-kV 
transmission  line;  and  (8)  appurtenant 
facilities. 

Licensee  has  requested  that  its  license 
be  terminated  due  to  the  present 
economic  viability  of  the  project  The 
license  was  issued  December  23, 1986 
and  would  have  expired  on  November 
30,  2028.  The  licensee  has  not 
commenced  construction  of  the  project. 

1.  This  notice  also  consists  of  the 
follo%ving  standard  paragraphs:  B,  C 
andD2. 

5  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  7232-004. 

c.  Date  Filed:  April  24, 1989. 

d.  Applicant-  Aero  Construction 
Incorporated. 

e.  Name  of  Project  Columbus  Lock 
and  Dam  Hydro  Project. 

f.  Location:  On  the  Tombigbee  River, 
near  Columbus,  Lowndes  County, 
Mississippi. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-525{r). 

h.  Applicant  Contact  Ralph  L 
Laukhuff.  Jr.,  Aero  Construction 
Incorporated,  P.O.  Box  64844,  Baton 
Rouge,  LA  70896.  (504)  927-9321. 

i.  FERC  Contact  Mary  Nowak— <202) 
376-9634 
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j.  Comment  date:  June  28, 1989. 

k.  Description  of  Project-  The  license 
for  this  project  was  issued  on  March  28, 
1986,  for  an  installed  total  Capacity  of 
3.600  kilowatts.  The  licensee  states  that 
it  has  determined  that  the  project  would 
be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
andD2. 

6  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  723^-004. 

c.  Date  Filed:  April  24. 1989. 

d.  Applicant:  Aero  Construction  Inc. 

e.  Name  of  Project:  Aberdeen  Lock 
and  Dam  Hydro  Project. 

f .  Location:  In  Monroe  County, 
Mississippi,  on  the  Tombigbee  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a}-825(r). 

h.  Applicant  Contact  Ralph  L 
Laukhuff,  Jr.,  Aero  Construction 
Incorporated,  P.O.  Box  64844,  Baton 
Rouge.  LA  70896,  (504)  927-«321. 

i.  FERC  Contact  Mary  Nowak— (202) 
376-9634. 

j.  Comment  Date:  June  28, 1988. 

k.  Description  of  Project:  The  license 
for  this  project  was  issued  on  April  22, 
1966.  for  an  installed  total  capacity  of 
3,600  kilowatts.  The  licensee  states  that 
it  has  determined  that  the  project  would 
be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
and  D2. 

7  a.  Type  of  Application:  Surrender  of 
license. 

b.  Project  No.:  8391-005. 

c.  Date  filed:  April  21. 1989. 

d.  Applicant  PRODEK.  Inc. 

e.  Name  of  Project  Silver  Jack  Dam. 

f.  Location:  At  the  Bureau  of 
Reclamation's  Silver  Jack  Dam,  on  the 
Cimarron  River,  in  Guimison  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825{r). 

h.  Applicant  Contact  Mr.  Richard  O. 
Newman.  PRODEK.  Inc..  2431  E.  6l8t 
Street.  Suite  318,  Tulsa,  OK  74136. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  376-1660. 

j.  Comment  Date:  June  29. 1989. 

k.  Description  of  Proposed  Action: 
The  Licensee  seeks  to  surrender  its 
license  for  the  proposed  run-of-the-river 
project  that  would  have  utilized  the  U.S. 
Bureau  of  Reclamation's  Silver  Jack 
Dam.  The  licensee  states  that  it  is  not 
possible  to  complete  the  design  and 
conitruction  prior  to  the  time  when  tax 
benefits  for  the  project  will  expire. 


The  Licensee  further  states  that  no 
construction  has  been  done. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
and  D2. 

8  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9156-002. 

c  Date  Filed:  September  1, 1988. 
•     d.  Applicant  Silver  Star  Hydro  Ltd. 

e.  Name  of  Project  Sonora  Peak 
Water  Power  Project 

f.  Location:  On  Silver  Creek  in  Mono 
Coimty,  California  within  Toiyabe 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Dr.  Roy 
McDonald,  1121  L  Street,  Suite  1000. 
Sacramento,  California  95814.  (916)  447- 
1423. 

i.  Commission  Contact-  Nanzo  T. 
Coley,  (202)  37e-«416. 
j.  Comment  Date:  June  29, 1980. 
k.  Description  of  Project-  The 
applicant  proposes  to  utilize  National 
Forest  lands  under  the  jurisdiction  of  the 
Forest  Service.  The  proposed  project 
would  consist  of:  (1)  A  proposed  36- 
inch-high.  100-foot-long  diversion  dam; 
(2)  a  proposed  leO-foot-long.  24-inch- 
diameter  conduit  that  conveys  the 
diverted  water  to  a  proposed  storage 
pond;  (3)  a  proposed  400-foot-long.  20- 
foot-high  earthen  dike  that  would  create 
a  storage  pond  with  a  surface  area  of  1.3 
acres  and  a  storage  capacity  of  10-acre- 
feet  at  elevation  8,425  feet  nL».U  [A]  a 
proposed  11.140-foot-long,  24-inch- 
diameter  penstock  that  would  extend 
from  the  storage  pond  to  the 
powerhouse;  (5)  a  proposed  powerhouse 
containing  two  generating  units  rated  at 
750  kW  each;  (6)  a  proposed  16.5-kV. 
100-foot-long  transmission  line;  and  (7) 
appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
energy  output  would  be  6,000.000  kWh. 

1.  Purpose  of  Project  Energy  produced 
at  the  project  would  be  sold  to  the 
Southern  California  Edison  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C,  and  Dl. 

9  a.  Type  of  Application:  Major 
License  (greater  than  5  MW). 

b.  Pivject  No.:  9423-001. 

a  Date  filed:  January  31. 1989. 

A.  Applicant  Summit  Energy  Storage, 
Inc. 

e.  Name  of  Project  Summit  Pumped 
Storage  Hydroelectric  Project. 

f.  location:  On  South  Run  near  Norton 
and  Wadsworth.  Summit  and  Medina 
Counties,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Ms.  Carol 
Cunningham,  Project  Manager, 


Cunningham  Corporation.  21  Benedict 
Place.  Greenwich.  CT  0683a  (203)  625- 
0503.  ^ 

i.  FERC  Contact-  Michael  Dees.  (202) 
376-9414. 

j.  Comment  Date:  June  29. 1989. 

k.  Description  of  Project  The 
unconstructed  Summit  Pumped  Storage 
Hydroelectric  Project  will  consist  of:  (1) 
An  upper  storage  reservoir  with 
maximum  normal  water  level  at  1.106.5 
feet  above  m.s.l.,  a  gross  volume  of  8,264 
acre-feet,  and  a  water  surface  area  of 
195  acres  (at  maximum  normal  water 
level);  (2)  a  compacted  fill  embankment 
a  maximum  of  75  feet  high  and  about 
11.000  feet  long  with  a  6-foot-high  chain 
link  fence  above  the  crest;  (3)  a 
reinforced  concrete  intake /outfall 
structure  located  on  the  southeastern 
side  of  the  upper  reservoir  equipped 
with  coarse  racks  and  a  bulkhead  gate; 
(4)  a  diversion  channel,  located  partly 
around  the  periphery  of  the  upper 
reservoir,  which  will  divert  existing 
streams  and  keep  the  reservoir  isolated 
from  surface  run-off,  (5)  a  water 
treatment  plant  and  pumping  station, 
located  adjacent  to  the  upper  reservoir, 
used  for  treatment  of  purchased  waten 

(6)  a  lower  reservoir,  which  will  be  an 
existing  limestone  mine  with  initial  mine 
floor  level  at  2,252  feet  below  ground, 
floor  area  of  approximately  225  acres, 
total  mine  volume  of  7.760  acre-feet,  a 
normal  maximum  water  surface 
elevation  at  1,125  feet  below  m.s.l.,  and 
gross  storage  capacity  of  7,760  acre-feet; 

(7)  an  underground  powerhouse  335  feet 
long,  53  feet  wide,  and  35  feet  high 
(which  will  be  excavated  in  rock 
adjacent  to  the  southeast  comer  of  the 
existing  mine)  and  associated  shafts  and 
chambers,  housing  six  250-MW 
reversible  generation/pumping  units 
with  a  total  inst-.lled  capacity  of  1.500 
MW,  and  a  generator  floor  level  at  1.402 
feet  below  m.s.l.;  (8)  a  28-foot-diameter, 
7,000-foot-long  reinforced  concrete 
power  tunnel  two  17.5-foot-diameter 
and  2,400-foot-long  concrete  lined 
penstock  shafts,  and  six  6.5-foot- 
diameter.  200-foot-long  steel  Hned 
penstocks,  all  used  for  transfer  of  water 
between  the  powerhouse  and  the  upper 
reservoir.  (9)  surface  structures,  access 
road,  lower  reservoir  vent  stack,  heavy 
hoist  and  persormel  access  hoist,  head 
frames  and  housing,  cable  shaft  head 
frames,  surge  shaft,  switchyard  and 
associated  relay  building,  main  control 
and  administration  building, 
maintenance  and  storage  building,  and 
visitor  center  (10)  recreation  facilities 
including  picnic  areas,  trails,  for  hiking, 
jogging  and  bicycling,  and  observation 
docks;  (11)  For  345-kV  transmission 
lines  each  approximately  3  miles  long; 
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and  (12)  appurtenant  mechanical  and 
electrical  equipment  and  facilities.' 

The  project  energy  storage  capacity  is 
15.000  MWH. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  Dl. 

10  a.  Type  of  Application:  Amended 
Application  for  Minor  License. 

b.  Project  No.:  10502-000. 

c.  Date  Filed:  April  25. 1989. 

d.  Applicant  Garkane  Power 
Association,  Inc. 

e.  Name  of  Project  Lower  Boulder 
Creek. 

f.  Location:  On  Boulder  Creek  within 
the  Dixie  National  Forest  in  T33S,  R4E, 
near  Boulder  in  Garfield  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  781(a)-825(r). 

h.  Applicant  Contact  Mr.  Glen  P. 
Willardson,  P.O.  Box  790,  Richfield,  UT 
84701.  (801)  896-5403. 

i.  FERC  Contact  Ms.  Julie  Bemt,  (202) 
376-1936. 

j.  Comment  Date:  June  29. 1989. 

k.  Description  of  Project  The 
modified  project  would  consist  of:  (1)  A 
1.500-foot-long.  26-inch-diameter  steel 
pipeline  extending  from  the  end  of  the 
existing  tailrace  of  the  existing  upstream 
Boulder  Creek  Project  (Project  No.  2219); 
(2)  a  powerhouse  at  elevation  7,500  feet 
msl  containing  two  generating  units 
each  with  a  rated  capacity  of  350  kW; 
and  (3)  an  8,650-foot-long  transmission 
line.  This  amendment  provides  for 
taking  water  from  the  tailrace  of  the 
existing  upstream  Boulder  Creek  Project 
No.  2219  instead  of  taking  water  from  an 
open  canal  downstream  through  which 
water  flows  as  it  cascades  from  the 
tailrace  down  the  mountain  before 
returning  to  Boulder  Creek.  As  a 
-consequence  of  this  change,  the  steel 
pipeline  is  1,481  feet  shorter,  the 
generating  units  are  rated  at  350  kW 
instead  of  450  kW  each,  and  the 
transmission  line  is  3,370  feet  longer. 
The  average  annual  energy  production  is 
estimated  to  be  4,429  MWh  and  the 
estimated  cost  of  the  project  is 
$1,210,500. 

1.  Purpose  of  Project  The  power 
produced  will  be  consumed  by  the 
applicant  or  sold  to  local  power 
companies. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
Dl. 

11  a.  Type  of  Filing:  Preliminary 
Permit. 

b.  Project  No.:  10756-000. 

c.  Date  Filed:  March  21, 1989. 

d.  Applicant  Blue  Diamond  South 
Pumped  Storage  Power  Company,  Inc. 

e.  Name  of  Project  Blue  Diamond 
South  Water  Power  Project. 


.f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact  R.  Steave 
Creamer,  Creamer  and  Noble,  Inc.,  435 
East  Tabernacle.  St.  George.  Utah  84770. 
(801)  673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  378-9416. 

j.  Comment  Dote:  June  28, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,010  acre- feet  at  elevation 
4,750  feet  m.s.l.;  (2)  a  proposed  144-inch- 
diameter,  9, 300- foot -long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,350  feet,  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
145  MW;  (4)  a  proposed  5.9-mile-long, 
132-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219,000 
MWh  and  the  pumping  power  needed  is 
317,550  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Projects:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C.  and  D2. 

12  a.  Type  of  Application:  Declaratory 
Order. 

b.  Project  No.:  EL89-28-000. 

c.  Date  Filed:  April  18, 1989. 

d.  Applicant  Jerald  V.  Schwefel. 

e.  Name  of  Project  Sugar  River 
Project  (WI). 

f.  Location:  Sugar  River,  Green 
Coimty,  Brownsville,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact  Jerald  V. 
Schwefel.  Post  Office  Box  154. 
Brownsville,  Wisconsin  53006.  (414)  583- 
4363. 

i.  FERC  Contact  Etta  Foster,  (202) 
376-9064. 

j.  Comment  Date:  June  30, 1989. 

k.  Description  of  Project  The 
proposed  Sugar  River  Project,  a  run-of- 
river  project,  would  consist  of:  (1)  A 
reservoir  with  a  surface  area  of  47  acres; 
(2)  two  33.6  6-foot-long  penstocks,  one 
16-foot- wide,  the  second  8-foot- wide;  (3) 
a  foot-high,  160-foot-long  dam.  with  1- 


foot  flashboards;  (4)  o  headgate, 
controlling  water  in  a  3  mile  raceway  to 
the  powerhouse;  (5)  a  b,100-foot  raceway 
fi-om  powerhouse  to  Sugar  Riven  (6)  a 
powerhouse  containing  an  188- 
kilovollamperes  (kVA)  generator  and  a 
140-kVA  generator;  (7)  a  transmission 
line  interconnected  with  the  Wisconsin 
Power  and  Light  Company;  and  (8) 
appurtenant  facilities. 

When  a  Declaratory  Order  is  filed 
with  the  Federal  Energy  Regulatory 
Commission  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  of  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  Incaled  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation, 

1.  Purpose  of  Projects:  Applicant 
intends  to  sell  energy  to  the  Brodhead 
Water  and  Light  Commission. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

13  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2411-003. 

c.  Date  filed:  May  2. 1989. 

d.  Applicant  STB  Hydropower,  Ltd. 
(licensee)  and  STS  Hydropower,  Ltd. 
and  Dan  River,  Inc.  (transferees). 

e.  Name  of  Project:  Schoolfield. 

f.  Location:  On  the  Dan  River  in  the 
City  of  Danville,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Con  fact: 
Peter  J.  Bulandr,  Vice  Presideftt,  STS 

Hydropower,  Ltd.,  Ill  Pfingsten  Road. 

Northbrook,  IL  60062,  (312)  272-6520. 
Michael  P.  Regan,  Associate  General 

Counsel,  Assistant  Secretary,  P.O. 

Box  261,  Danville.  VA  24543,  (804) 

799-7000. 

i.  FERC  Contact  Michael  Dees,  (202) 
376-9414. 

j.  Comment  Date:  June  30. 1989. 

k.  Description  of  Transfer  On  May  2, 
1989,  Dan  River,  Inc.,  and  STS 
Hydropower,  Ltd.  filed  A  joint 
application  for  transfer  of  the  license  for 
the  Schoolfield  Project  No.  2411  from 
STS  Hydropower,  Ltd.  to  STS 
Hydropower,  Ltd.  and  Dan  River,  Inc. 
The  proposed  transfer  will  not  result  in 
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any  change  in  the  project.  The 
transferees  state  that  they  would 
comply  with  all  the  terms  and 
conditiona  of  the  license.  The  purpose  of 
the  transfer  is  to  better  protect  certain 
riparian  rights  of  Dan  River,  Inc.,  and 
the  City  of  Danville,  Virginia. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  aA  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license  

application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 


unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 
AlO.  Proposed  Scop>e  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 


law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are^requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  section 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  Federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  May  25. 1989,  Washington,  DC 
Lois  D.  Casbell, 
Secretary. 

[PR  Doc.  89-13012  Filed  5-31-89;  8:45  amj 
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[Docket  No*.  CPS9-1424-000  cf  aL] 

Stingray  Pipeline  Ca  et  al^  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Stingray  Pipeline  Co. 

[Docket  No.  CP89-1424-000J 
May  24, 1989. 

Take  notice  that  on  May  17, 1989. 
Stingray  Pipeline  Company  (Stingray), 
Post  Office  Box  1642,  Houston,  Texas 
77251-1642.  filed  in  Docket  No.  CP89- 
1424-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natiu'al  gas  on 
behalf  of  Pennzoil  Gas  Marketing 
Company  (Pennzoil),  a  shipper  and 
marketer  of  natural  gas,  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  section  7  of  the  Natural  Gas  Act, 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-70- 
000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  would  perform  the  proposed 
intemiptible  transportation  service  for 
Pennzoil.  pursuant  to  a  transportation 
service  agreement  dated  March  27, 1989. 
The  transportation  agreement  is 
effective  for  a  primary  term  of  one 
month  from  the  initial  date  of  service 
and  month-to-month  thereafter  until 
terminated  by  either  party  upon  at  least 
30  days  prior  notice.  Stingray  proposes 
to  transport  180,000  Dekatherms  (Dth)  of 
natural  gas  on  a  peak  day;  150,000  Dth 
on  an  average  day;  and  on  an  annual 
basis  54,750,000  Dth  of  natural  gas  for 
Pennzoil.  Stingray  proposes  to  receive 
the  subject  gas  at  various  existing  points 
of  receipt  on  its  offshore  Louisiana 
system.  Stingray  will  then  transport  and 
redeliver  the  gas  less  fuel  used  and 
unaccounted  for  line  loss  to  Holly  Beach 
and  OXY-NGL  Plant  located  in  Cameron 
Parish.  Louisiana  and  Stingray-HIOS 
Exchange  (EHI-A330)  located  offshore 
Texas.  No  new  facilities  are  required  to 
provide  the  proposed  service. 

It  is  explained  that  th^  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations. 
Stingray  commenced  such  self- 
implementing  service  on  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3325-000. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Transcontinental  Gas  P^m  Line  Corp. 

[Docket  No.  CP89-1373-0001 
May  24, 1989. 

Take  notice  that  on  May  15, 1989, 
Transcontinental  Gas  Pipe  Line 
Company  (Transco),  Post  Office  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-1373-O00  a  request 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
gas  for  Industrial  Energy  Services 
Company  (Shipper)  under  Transco's 
blanket  certificate  issued  in  Docket  No. 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  will  be  30,000  dt  equivalent  of 
natural  gas,  on  an  average  day  will  be 
10,000  dt  equivalent  of  natural  gas,  and 
on  an  annual  basis  will  be  3,650,000  dt 
equivalent  of  natural  gas,  pursuant  to  a 
service  agreement  dated  April  1, 1989.  It 
is  stated  that  Transco  will  receive  the  , 
gas  at  points  of  receipt  in  offshore  and 
onshore  Louisiana,  offshore  Texas,  and 
onshore  Mississippi  and  will  deliver  the 
gas  at  an  existing  point  of 
interconnection  in  Clinton  County, 
Pennsylvania.  It  is  stated  that  Transco 
will  construct  no  new  facilities  to 
provide  this  transportation  service, 
utihzing  instead  existing  facilities.  It  is 
stated  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper.  Transco  states  that  service  for 
Shipper  commenced  April  12, 1989. 
pursuant  to  the  120-day  automatic 
authorization  provided  for  in 
§  284.223(a)  of  the  Regulations,  as 
reported  in  Docket  No.  ST89-3389. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1 379-000] 
May  24, 1989. 

Take  notice  that  on  May  15, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Ownesboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1379-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  PPG- 
Industries,  Inc-Greensburg  (PPG- 
Greenburg),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 


686-000.  pursuant  to  Section  7  of  the     - 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubhc 
inspection.  \ 

Pursuant  to  a  gas  transportation 
agreement  dated  November  21, 1988. 
Texas  Gas  requests  authorization  to 
transport  up  to  3,000  MMBtu  of  natural 
gas  per  day  for  PPG-Greensburg  under 
its  IT  Rate  Schedule.  Texas  Gas  states 
that  the  agreement  provides  for  it  to 
receive  the  gas  at  various  existing  points 
of  receipt  along  its  system  and  dehver 
the  gas  to  existing  points  of  delivery 
located  in  Warren  County,  Ohio.  PPG- 
Greensburg  estimates  that  the  average 
day-and  annual  transportation 
quantities  would  be  650  MMBtu  and 
237.250,000  MMBtu,  respectively.  Texas 
Gas  advises  that  the  service  commenced 
April  1, 1989,  as  reported  in  Docket  No. 
ST89-3015-000.  under  §  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  July  10, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

4.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1 406-000] 
May  24. 1989. 

Take  notice  that  on  May  16. 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP89-1406-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  System 
Supply  for  End-Users,  Inc.  (System 
Supply),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection.  ^ 

Pursuant  to  a  gas  transportation 
agreement  dated  November  11. 1988. 
Texas  Gas  requests  authorization  to 
transport  up  to  30,000  MMBtu  of  natural 
gas  per  day  for  System  Supply  under  its 
IT  Rate  Schedule.  Texas  Gas  states  that 
the  agreement  provides  for  it  to  receive 
the  gas  at  various  existing  points  of 
receipt  along  its  system  and  deliver  the 
gas  to  existing  points  of  deHvery  located 
in  Kentucky  and  Tennessee.  System 
Supply  estimates  that  the  average  day 
and  annual  transportation  quantities 
would  be  20,000  MMBtu  and  7,300.000 
MMBtu,  respectively.  Texas  Gas  advises 
that  the  service  commenced  April  15. 
1989,  as  reported  in  Docket  No.  ST89- 
3337-000,  under  §  284.223(a)  of  the 
Commission's  Regulations. 
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Comment  date:  )uly  10, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  EL  Paso  Natural  Gas  Co. 

(Docket  No.  CP89-1384-«»| 
[Docket  No.  CP89-1 386-000] 
(Docket  No.  CP89-1 388-000] 
(Docket  No.  CP89-1390-000] 
May  2A,  1989. 

Take  notice  that  on  May  15. 1989,  EL 
Paso  Natural  Gas  Company  [EL  Paso). 
P.O.  Box  1492.  EL  Paso.  TX.  79978.  filed 
in  Docket  Nos.  CP89-1 384-000.  CP89- 
1386-000.  CP89-1 388-000.  and  CP89- 
1390-000,'  requests  pursuant  to 
§  §  157.205  and  284,223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  to  provide  intemiptible 
transportation  service  under  its  blanket 
certiRcate  issued  in  Docket  No.  CP88- 
433-000.  for  Independents  Gas  Services. 
Meridian  Oil  Trading  Inc..  Enron  Gas 
Marketing.  Inc.  and  Natural  Gas 
Processing  Company,  respectively 
(shippers),  all  as  more  fully  set  forth  in 
the  requests  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  Docket  No.  CP89-1384-000.  EL  Paso 
proposes  to  transport  up  to  a  maximum 
daily  quantity  of  52.750'^IMBtu  on  a 
peak  day.  on  an  avp^ge  day 
approximat^iy-^TZ/S  MMBtu  and 
ll,925.375MMBtu  on  an  annual  basis. 

In  Docket  No.  CP89-1386-000,  EL  Paso 
proposes  to  transport  up  to  a  maximum 
daily  quantity  of  94.950  MMBtu  on  a 
peak  day.  on  an  average  day 
approximately  52.750  MMBtu  and 
19.253.750  MMBtu  on  an  annual  basis. 

In  Docket  No.  CP89-1 388-000.  EL  Paso 
proposes  to  transport  up  to  a  maximum 
daily  quantity  of  3,720  MMBtu  on  a  peak 
day.  1.369  MMBtu  on  an  average  day 
and  approximately  499.610  MMBtu  on  an 
annual  basis. 

In  Docket  No.  CP89-1390-000.  EL  Paso 
proposes  to  transport  up  to  a  maximum 
daily  quantity  of  211.000  MMBtu.  79,125 
MMBtu  on  an  average  day.  and 
approximately  288,880,625  MMBtu  on  an 
annual  basis. 

EL  Paso  explains  that  service 
commenced  pursuant  to  S  284.223(a)  of 
the  Commission  Regulations  April  1. 
1989.  and  is  reported  in  Docket  No. 
ST89-3274-000  for  Docket  No.  CP89- 
1384-000;  April  2, 1989.  as  reported  in 
Docket  ST89-3269-000  for  Docket  No. 
CP89-1386-000;  April  2. 1989.  as 
reported  iiv  Docket  No.  ST89-3268-000 
for  Docket  No.  CP89-1 388-000;  and  April 
1, 1989,  as  reported  in  Docket  No.  ST89- 
3287-000  for  Docket  No.  CP89-1390-000. 


Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-1 41 9-000] 
May  24. 1989. 

Take  notice  that  on  May  17, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1419-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  intemiptible 
transportation  service  on  behalf  of 
Catamount  Natural  Gas,  Inc. 
(Catamount),  a  marketer,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  Tile  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Catamount  from  points  of  receipt 
located  in  offshore  Louisiana  and 
Louisiana  to  points  of  delivery  located 
in  Louisiana  and  Mississippi. 

United  further  stales  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Catamount  would  be  51,500 
MMBtu  equivalent,  51.500  MMBtu 
equivalent  and  18.797,500  MMBtu 
equivalent  of  natural  gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST89-3404.  filed  with  the  Commission 
on  May  5, 1989.  it  reported  that 
transportation  service  for  Catamount 
had  begun  under  the  120-day  automatic 
authorization  provisions  of  §  284.223(a). 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


V 


'  TheM  dockett  arc  not  consolidated. 


7.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-142S-000 
May  24. 1989. 

Take  notice  that  on  May  17, 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478;  filed  in  Docket  No.  CP89-1425-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  intemiptible 
transportation  service  on  behalf  of 
Arkla  Energy  Marketing  Company 
(Arkla),  a  marketer,  under  its  blanket 
certiflcate  issued  in  Docket  No.  CP88-6- 
000  piu-suant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of  Arkla 


from  points  of  receipt  located  in  offshore 
Louisiana.  Louisiana.  Texas  and        \^ 
Mississippi  to  points  of  delivery  located^ 
in  Mississippi.  Louisiana,  Texas  and 
Alabama. 

United  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Arkla  would  be  206,000 
MMBtu  equivalent,  206,000  MMBtu 
equivalent  and  75,190,000  MMBtu 
equivalent  of  natural  gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST89-3405,  filed  with  the  Commission 
on  May  5, 1989,  it  reported  that 
transportation  service  for  Arkla  had 
begun  under  the  120-day  automatic 
authorization  provisions  of  §  284.223(a). 

Comment  date:  July  10, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

8.  Stingray  Pipeline  Co. 

(Docket  No.  CP89-1426-000] 
May  24. 1989. 

Take  notice  that  on  May  17. 1989. 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1426-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Century 
Offshore  Management  Corporation 
(Century  or  Shipper),  a  shipper  and 
producer  of  natural  gas,  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  section  7  of  the  Natural  Gas  Act, 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-70- 
000,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the  ' 

Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
27, 1989,  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  75,000 
d&k»thenns  (dt)  per  day  equivalent  of 
natural  gaHeHHentury.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  g^s,  less  fuel  used  and 
imaccounted^or  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish.  Louisiana, 
and  Stingray-HIOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 
S  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3209. 
Stingray  further  advises  that  it  would 
transport  75,000  on  an  average  day  and 
27,375,000  dt  annually. 


V 
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Comment  date:  July  10,1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Stingray  npeline  Co. 

[Docket  No.  CP89-1427-000] 
May  24, 1969. 

Take  notice  that  on  May  17, 1989. 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston,  Texas  77251. 
filed  in  Docket  No.  CP89-1427-000  a 
request  pursuant  to  §{  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  corresponding  to 
the  rates,  terms,  and  conditions  filed  in 
Docket  No.  RP89-70-000,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Stingray  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for 
Associated  Natural  Gas,  Inc. 
(Associated).  Stingray  explains  that 
service  commenced  April  1, 1989,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3206.  Stingray  explains  that  the 
peak  day  quantity  would  be  100,000  Dt, 
the  average  daily  quantity  would  be 
100,000  Dt,  and  that  the  annual  quantity 
would  be  36,500.000  Dt.  Stingray 
explains  that  it  would  receive  natural 
gas  for  Associated's  account  at  various 
receipt  points  on  its  offshore  Louisiana 
system.  Stingray  states  that  it  would 
redeliver  the  gas  to  Holly  ^each  and 
OXY-NGL  Plant  located  ih  Cameron 
Parish,  Louisiana  and  Snngray-HIOS 
Exchange  located  offshpre  Texas. 

Comment  date:  July  tO,  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  noticeS.^^^^ 

10.  Stingray  Pipeline  Co. 

(Docket  No.  CP89-1428-000] 
May  24. 1989. 

Take  notice  that  on  May  17, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1428-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  itemiptible 
transport  service  for  Loutex  Energy.  Inc. 
(Loutex),  a  marketer,  under  the  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  corresponding  to 
the  rates,  terms,  and  conditions  filed  in 
Docket  No.  RP89-70-000,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 


Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
27, 1989,  under  its  Rate  Scheudle  ITS.  it 
proposes  to  transport  up  to  50,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Loutex.  Stingray  states 
that  it  would  transport  the  gas  bam 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish,  Louisiana, 
and  Stingray-HIOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 
S  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3324. 
Stingray  further  advises  that  it  would 
transport  20.000  dt  on  an  average  day 
and  7.300.000  dt  annually. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Stingray  Pipeline  Co. 

[Docket  No.  CP8&-1 429-000] 

May  24. 1989. 

Take  notice  that  on  May  17. 1989. 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston.  Texas  77251, 
filed  in  Docket  No.  CP89-1429-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  corresponding  to 
the  rates,  terms,  and  conditions  filed  in 
Docket  No.  RP89-70-000,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Stingray  proposes  to  transport  natural 
gs  on  an  intemiptible  bsis  for  Apache 
Corporation  (Apache).  Stingray  explains 
that  service  commenced  April  1, 1989, 
under  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3200.  Stingray  explains  that  the 
peak  day  quantity  would  be  75,000  Dt, 
the  average  daily  quantity  would  be 
75,000  Dt,  and  that  the  annual  quantity 
would  be  27,375,000  Dt.  Stingray 
explains  that  it  would  receive  natural 
gas  for  Apache's  account  at  various 
receipt  points  on  its  Offshore  Louisiana 
system.  Stingray  states  that  it  would 
redeliver  the  gas  to  Holly  Beach  and 
OXY-NGL  Plant  located  in  Cameron 
Parish,  Louisiana  and  Stingray-HIOS 
Exchange  located  offshore  Texas. 

Comment  date:  July  10. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  ANR  Pipeline  Co. 

[Docket  No.  CP89-1443-000) 
May  24. 1969. 

Take  notice  that  on  May  la  1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP89-1443-000 
a  request  pursuant  to  \  157.205  of  the 
Commission's  Regulations  under  the 
Natural  GaSjAct  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Loutex 
Energy.  Inc.  (Loutex),  a  marketer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-532-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

ANR  states  that  pursuant  to  a 
transportation  agreement  dated 
February  6. 1989.  under  its  Rate 
Schedule  ITS.  it  proposes  to  transport  up 
to  120,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Loutex. 
ANR  states  that  it  would  transport  the 
gas  from  receipt  points  in  Michigan  and 
Wisconsin,  as  shown  in  Exhibit  "A"  of 
the  transportation  agreement,  and  would 
deliver  the  gas  to  multiple  delivery 
points  in  Louisiana,  as  shown  in  Exhibit 
"B"  of  the  agreement. 

ANR  advises  that  service  under 
§  284.223(a)  commenced  April  4, 1989.  as 
reported  in  Docket  No.  ST89-3369-000. 
ANR  further  advises  that  it  would 
transport  120,000  dt  on  an  average  day 
and  43.800.000  dt  annually. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Gas  Gathering  Corp. 

[Docket  No.  CP89-1445-000) 
May  24. 1989. 

Take  notice  that  on  May  19. 1989.  Gas 
Gathering  Corporation  (GGC).  P.O.  Box 
519,  Hammond.  Louisiana  70404.  filed  in 
Docket  No.  CP89-1445-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Sonat 
Marketing  Company  (Sonat).  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-129-000.  pursuant  to 
secfion  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

GGC  states  that  pursuant  to  a 
transportation  agreement  dated  May  1, 
1989,  under  its  Rate  Schedule  IT-l,  it 
proposes  to  transport  up  to  10.000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Sonat.  GGC  states  that  it  would 
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transport  the  gas  from  a  receipt  point  in 
St.  Martin  Parish,  Louisiana,  as  shown 
in  Exhibit  "A"  of  the  transportation 
agreement,  and  would  deliver  the  gas  to 
a  delivery  point  in  Pointe  Coupee  Parish, 
Louisiana,  which  is  also  shown  in 
Exhibit  "A"  of  the  agreement. 

GGC  advises  that  service  under 
S  284.223(a)  commenced  May  3, 1989,  as 
reported  in  Docket  No.  ST89-3497-O00. 
GCC  further  advises  that  it  would 
transport  3,000  MMBtu  on  an  average 
day  and  1,950,000  MMBtu  annually. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Stingray  Pipeline  Ca 

[Docket  No.  CP8e-13e3-000] 
May  25, 1980. 

Take  notice  that  on  May  12, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  Tiled  in  Docket  No.  CP89-1363-000 
a  request  pursuant  to  S  157.205  of  tl^e 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Arco  Natural 
Gas  Marketing,  Inc.  (Arco),  a  marketer 
of  natural  gas,  under  the  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  corresponding  to 
the  rates,  terms  and  conditions  filed  in 
Docket  No.  RP89-70-000,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Stingray  requests  authorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  150,000  dekatherms  of 
natural  gas  per  day  for  Arco  from 
various  receipt  points  on  Stingray's 
system  as  shown  on  Exhibit  "A"  of  the 
March  28, 1989,  transportation 
agreement  to  Holly  Beach  and  OXY- 
NGL  plant,  both  located  in  Cameron 
Parish.  Louisiana  and  Stingray-HIOS 
Exchange  (EHI-A330)  located  offshore 
Texas.  Stingray  anticipates  transporting, 
on  an  average  day  100,000  dekatherms 
and  an  annual  volume  of  36,500,000 
dekatherms.  Stingray  advises  that 
service  under  S  284.223(a)  commenced 
April  1, 1989,  as  reported  in  Docket  No. 
ST89-3147. 

Comment  date:  July  10, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Stingray  Pipeline  Co. 

[Docket  No.  CP8e-13e7-000] 
May  25, 1960. 

Take  notice  that  on  May  12, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston.  Texas,  filed  in 
Docket  No.  CP89-13e7-O00  a  request 


pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  PSL  Inc.  (PSI),  a  marketer,  under  the 
blanket  certificate  issued  by  the 
Commission's  action  Order  No.  509, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  corresponding  to  the  rate§,  terms 
and  conditions  filed  in  Dock^o.  RP88- 
70-000,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
Transportation  Agreement  dated  March 
27, 1989  between  Stingray  and  PSI 
(Transportation  Agreement)  it  proposes 
to  transport  up  to  200,000  dt  per  day  on 
an  intemiptible  basis  on  behalf  of  PSI. 
The  Transportation  Agreement  provides 
for  Stingray  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
Stingray  states  that  it  will  then  transport 
and  redeliver  subject  gas,  less  fuel  used 
and  unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  Plant  located  in 
Cameron  Parish,  Louisiana  and 
SUngray-HIOS  Exchange  (EHI-A330) 
located  offshore  Texas. 

Stingray  advises  that  service  under 
S  284.223(a)  commenced  April  7, 1989.  as 
reported  in  Docket  No.  ST90-3149. 
Stingray  further  states  that  it  would 
transport  on  an  average  day  100,000  dt 
and  36,500,000  dt  annually. 

Comment  date;  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  El  Paso  Natural  Gas  Co. 
[Docket  No.  9P89-1385-O00] 
May  25, 1980. 

Take  notice  that  on  May  15, 1989,  EI 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP8g-1385-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Trigen  Resources 
Corporation  (Trigen),  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  requests  authorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  5,275  MMBtu  of  natural 
gas  per  day  for  Trigen  from  any  receipt 
point  located  in  Arizona.  El  Paso 
anticipates  transporting,  on  an  average 
day  1,266  MMBtu  and  an  annual  volume 
of  462.000  MMBtu. 

El  Paso  states  that  the  transportation 
of  natural  gas  for  Trigen  commenced 


April  1, 1989,  as  reported  in  Docket 
ST89-3270-00a  for  a  120-day  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  El  Paso  in 
Docket  No.  CP88-433-O00. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.PBnhandle  Eastern  Pipe  Line  Ca 

[Docket  No.  CP8»-1392-<XW] 
May  25, 1989. 

Take  notice  that  on  May  15, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77152-1642,  filed  in  Docket  No. 
CP89-1392-000  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  the 
Town  of  Paris  (Paris),  a  local 
distribution  company  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis,  up  to  1,047  Dt.  equivalent  of 
natural  gas  per  day  for  Paris.  Panhandle 
states  that  construction  of  facilities 
would  not  be  required  to  proivde  the 
proposed  service. 

Panhandle  further  sttftes  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  1,047  Dt.  equivalent  1.047 
Dt.  equivalent  and  382,155  Dt  equivalent 
respectively. 

Panhandle  advises  that  service  under 
5284.223(a)  commenced  April  1, 1980,  as 
reported  in  Docket  No.  ST89-3197. 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Id.  Panhandle  Eastern  Pipe  Line  Co. 
[Docket  No.  CP89-1 394-000] 
'  Mayas,  1989. 

Take  notice  that  on  May  15, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77152-1642,  filed  in  Docket  No. 
CP89-1394-000  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  the 
city  of  Shelbina  (Shelbina),  a  local 
distribution  company  of  natural  gas, 
upder  Panhandle's  blanket  certificate 
ftsued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
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Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport,  on  a 
firm  basis,  up  to  811  Dt.  equivalent  of 
natural  gas  per  day  for  Shelbina. 
Panhandle  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Panhandle  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  811  Dt.  equivalent  811 
Dt.  equivalent  and  296.015  Dt  equivalent 
respectively. 

Panhandle  advises  that  service  under 
S^284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3162. 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Trunldine  Gas  Co. 

[Docket  No.  CP89-1414-000] 
May^25, 1989. 

Take  notice  that  on  May  17, 1989, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston,  Texas.  77251- 
1642.  filed  in  Docket  No.  CP89-1414-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Bethlehem  Steel 
Corporation  (Bethlehem),  an  end  user. 
under  Trunkline's  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  requests  authorization  to 
transport  on  a  firm  basis,  up  to  a 
maximum  of  15.385  dekatherms  of 
natural  gas  per  day  for  Bethlehem  from 
a  receipt  point  located  in  Jim  Wells, 
County,  Texas,  to  a  delivery  point 
located  in  Douglas  County,  Illinois. 
Trunkline  anticipates  transporting  an 
annual  volume  of  5,615,525  dekatherms. 

Trunkline  states  that  the 
transportation  of  natural  gas  for 
Bethlehem  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST8&-3156-000, 
for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Trunkline  in  Docket  No.  CP86- 
586-000. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


20.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP89-1447-000J 
May  25, 1989. 

Take  notice  that  on  May  19, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77152-1642,  filed  in  Docket  No. 
CP89-1447-000  an  application  pursuant 
to  9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  the 
city  of  Roodhouse  (Roodhouse),  a  local 
distribution  company  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP88-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis,  up  to  1361  Dt.  equivalent  of 
natural  gas  per  day  for  Roodhouse. 
Panhandle  states  ^at  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Panhandle  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  1361  Dt.  equivalent  1361 
Dt.  equivalent  and  496,765  Dt.  equivalent 
respectively 

Panhandle  advises  that  service  under 
S  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3169. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  No.  CP89-1430-000] 
May  25, 1989. 

Take  notice  that  on  May  17, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP89-143O-000  a  request  pursuant  to 
S  157.205  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Santa 
Fe  International  Corporation  (Sante  Fe), 
under  its  blanket  authorization  issued  in 
Docket  No.  CP86-582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  would  perform  the  proposed 
intemiptible  transportation  service  for 
Sante  Fe,  a  producer  of  natural  gas. 
pursuant  to  an  intemiptible 
transportation  service  agreement  dated 
September  30, 1988  (#1GP-1467).  The 
term  of  the  transportation  agreement  is 
from  the  date  of  the  contract  and  shall 
continue  for  a  primary  term  ending 


November  30, 1988,  and  shall  continue 
for  a  primary  term  ending  November  30. 

1988,  and  shall  continue  month  to  month 
thereafter  unless  cancelled  by  five  days 
prior  notice  by  either  party.  Natural 
proposes  to  transport  on  a  peak  day  up 
to  125, CXX)  MMBtu  per  day;  on  an 
average  day  up  to  75.000  MMBtu;  and  on 
an  annual  basis  27.375.000  MMBtu  of 
natural  gas  for  Santa  Fe.  Natural  further 
states  that  consistent  with  its  Rate 
Schedule  ITS.  Sante  Fe  may  request  and 
Natural  may  agree  to  accept  additional 
quantities  as  overrun  gas.  Natural 
proposes  to  receive  the  subject  gas  at 
points  located  in  Louisiana,  offshore 
Louisiana,  and  offshore  Texas  for 
delivery  to  points  located  in  Louisiana 
and  offshore  Texas.  Natural  avers  that 
no  new  facilities  are  required  to  provide 
the  proposed  service.  P 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(l )  of  the  Conunission's 
Regulations.  Natural  commenced  such 
self-implementing  service  on  March  29. 

1989,  as  reported  in  Docket  No.  ST89- 
3556-000. 

Comment  date:  July  10. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice 

22.  ANR  Pipeline  Co. 

[Docket  No  CPH9-1 435-0001 
May  25. 1989. 

Take  notice  that  on  May  18  1989 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243  filed  in  Docket  No  CP89-143S-4t0i) 
a  request  pursu<«nt  to  5  157  2n5  of  the 
Commissions  Regulations  1 18  CFR 
157.295)  for  authorization  lo  transport 
natural  gas  on  behalf  of  Marathon  Oil 
Company,  (Marathon),  h  marketer  of 
natural  gas.  under  ANK's  blanket 
rertificate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  section  7  of  the 
Natural  Chs  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  lo  puhhr. 
inspection. 

ANR  proposes  id  ir«;isporl  on  nn 
intemiptible  basis  up  lo  12.000  dl 
equivalent  on  a  penk  dav  for  Mdralhim. 
12.000  dt  equivalenl  on  an  dver^^e  day 
and  4..380.00ndt  equivalenl  on  an  annual 
basis  It  is  slated  that  ANR  would    ■ 
receive  the  gas  at  designated  points  or 
ANR's  system  in  Michigan  and  would 
deliver  equivalenl  volumes  at 
designated  points  on  ANRs  system  in 
Michigan.  It  is  asserted  that  the 
transportation  would  be  effeci«'d  using 
existing  facilities  and  that  no 
construction  ofaddiiional  facilities 
would  be  requireii  li  is  explained  llial 
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the  transportation  service  commenced 
April  1, 1980.  under  the  self- 
implementing  authorization  of  S  284.223 
of  the  Commission's  Regulation,  as 
reported  in  Docket  No.  ST89-3363. 
Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  ANR  Pipeline  Ca 

(Docket  No.  CP89-143e-000] 
May  25. 1969. 

Take  notice  that  on  May  18. 1989. 
ANR  Pipeline  Company.  (ANR).  SOD 
Renaissance  Center,  Detroit  Michigan 
48243.  Filed  in  Docket  No.  CP89-1436- 
000  a  request  pursuant  to  (9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
perform  an  intemiptible  transportation 
service  for  Williams  Gas  Marketing  Co. 
(Williams)  a  marketer,  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000,  pursuant  to  section  7(c) 
of  the  Natural  Cas  Act,  aU  as  more  hilly 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

ANR  states  that  pursuant  to  an 
intemiptible  agreement  dated 
September  22. 1988.  it  proposes  to 
receive  up  to  1,000  dt  equivalent  of 
natural  gas  per  day  from  specified 
points  located  onshore  and  offshore 
Texas  and  Louisiana,  as  well  as  in  the 
states  of  Illinois,  Indiana.  Wisconsin, 
Kentucky,  Oklahoma,  Michigan  and 
Kansas  and  redeliver  the  gas  at  a 
specified  point  located  in  Harrison 
County.  Missouri.  ANR  estimates  that 
the  peak  day  and  average  day  volumes 
would  be  1.000  dt  equivalent  of  natural 
gas  and  that  the  annual  volumes  would 
be  365.000  dt  equivalent  of  natural  gas.  It 
is  stated  that  on  April  1. 1988.  ANR 
commenced  a  120-day  transportation 
service  for  Williams  under  i  284.223(a) 
as  reported  in  Docket  No.  ST89-3361- 
000. 

ANR  also  states  that  no  facilities  need 
be  constructed  to  implement  the  service. 
It  is  indicated  that  AJMR  would  provide 
the  service  for  a  primary  term  expiring 
September  30. 1989,  but  would  continue 
the  service  on  a  month  to  month  basis 
until  terminated  by  either  party  upon 
thirty  days  prior  written  notice  to  the 
other  party.  ANR  proposes  to  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  ITS. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


24.  Panhandle  Eastern  Pipe  Line  Ca 

[Docket  No.  CP89-1440-000] 
May  25, 1960. 

Take  notice  that  on  May  19, 1966. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1&42.  Houston. 
Texas  77152-1642,  filed  in  Docket  No. 
CP89-1449-000  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  the 
village  of  Rossville  (Rossville),  a  local 
distribution  company  of  natural  gas. 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis,  up  to  900  Dt  equivalent  of 
natural  gas  per  day  for  Rossville. 
Panhandle  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Panhandle  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  woold  be 
approximately  990  Dt.  equivalent  900 
Dt.  equivalent  and  361.350  Dt  equivalent 
respectively. 

Panhandle  advises  that  service  under 
i  284.223(a)  commenced  April  1, 1988.  as 
reported  in  Docket  No.  ST88-3181. 

Comment  date:  July  10. 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Panhandle  Eastern  Pipe  Una  Co. 

[Docket  No.  CP8&-1464-000] 
May  26, 1986. 

Take  notice  that  on  May  22. 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP80-1484-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  intemiptible  transpcvtation 
service  for  American  Central  Cas 
Marketing  Company  (American),  a 
marketer,  under  tlie  blanket  certificate 
issued  in  Docket  No.  CP86-58&-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  March 
30, 1989.  under  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  200,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  AJnerican.  I'anhandle 
states  that  it  would  transport  the  gas 


from  various  receipt  points  on  its  system 
and  deliver  stich  gas,  less  fuel  used  and 
unaccounted  for  hne  loss,  to  Haven  Pool 
in  Reno  County,  Kansas. 

Panhandle  advises  that  service  under 
9  2d4.223(a)  commenced  April  1. 1989.  as 
reported  in  Docket  No.  ST89-3177. 
Panhandle  further  advises  that  it  would 
transport  75JOOO  dt  on  an  average  day 
and  27,375,000  dt  annually. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

26.  ANK  Pipeline  Co. 

[Docket  No.  CP8©-1437-000| 
May  25, 1989. 

Take  notice  that  on  May  18, 1988. 
ANR  npeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  No.  CP89-1437-O00 
a  request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205]  for  authorization  to  transport 
natural  gas  on  behalf  of  Meridian  Oil 
Trading.  Inc.  (Meridian),  a  marketer  of 
natural  gas,  under  ANR's  blanket 
certificate  issued  in  Docliet  Na  CP88- 
532-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  proposes  to  transport  on  an 
intemiptible  basis  up  to  ZOXXXi  dt 
equivalent  on  a  peak  day  for  Meridian, 
20.000  dt  equivalent  on  an  average  day 
and  7,300,000  dt  equivalent  on  an  annual 
basis  for  Meridian.  It  is  stated  that  ANR 
would  receive  the  gas  at  designated 
points  on  ANR's  system  in  Oklahoma. 
Kansas,  Texas,  Louisiana,  offshore 
Louisiana  and  offshore  Texas,  and 
would  deliver  equivalent  volumes  at 
designated  points  on  ANR's  system  in 
Illinois.  It  is  asserted  that  the 
transportation  would  be  effected  using 
existing  facilities  and  that  no 
construction  of  additional  facilities 
would  be  required.  It  is  explained  that 
the  transportation  service  commenced 
April  1, 1989.  under  the  self- 
implementing  authorization  of  9  284.223 
of  the  Commission's  Regulation,  as 
reported  in  Docket  No.  ST89-3365. 

Comment  date:  July  la  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

ANR  Pipeline  Co. 

[Docket  No.  CP89-1438-O00] 
May  25, 1989. 

Take  notice  that  on  May  18. 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP89-1438-000 
a  request  pursuant  to  9  157.205  of  the 


r 


Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  NML  Development 
Corp.  (NML).  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

ANR  requests  authorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  50,000  dt  of  natural  gas 
per  day  for  NML  from  receipt  points 
located  in  offshore  Louisiana  to  deliver 
points  located  in  Louisiana.  ANR 
anticipates  transporting,  on  an  average 
day  50.000  dt  and  an  annual  volume  of 
18.250,000  dt. 

ANR  states  that  the  transportation  of 
natural  gas  for  NML  commenced  April  1, 
1989,  as  reported  in  Docket  No.  ST83- 
3373-000,  for  a  120-day  period  pursuant 
to  9  284.233(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  ANR  in  Docket  No.  CP88-532- 
000. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  ANR  Pipeline  Co. 

[Docket  No.  CP89-1439-000J 
May  25, 1989. 

Take  notice  that  on  May  18, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP89-1439-000 
a  request  pursuant  §  9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-532-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  gas  on  an 
intemiptible  basis  for  Cornerstone 
Production  Corp.  (Cornerstone).  ANR 
Explains  that  service  commenced  April 
1, 1989  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3372-000.  ANR 
further  explains  that  the  peak  day 
quantity  would  be  150,000  dekatherms, 
the  average  daily  quantity  would  be 
150,000  dekatherms,  and  that  the  annual 
quartity  would  be  54,750.000 
dekatherms.  ANR  explains  that  it  would 
receive  natural  gas  at  existing  points  of 
receipt  in  the  Offshore  Louisiana 
Gathering  area.  ANR  states  that  it 
would  deliver  the  gas  to  cornerstone  at 
existing  interconnections  located  in  the 
State  of  Louisiana. 


Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

29.  ANR  Pipeline  Co. 

[Docket  No.  CP89-144O-000 
May  25, 1989. 

"Take  notice  that  on  May  18, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP89-1440-000 
a  request  pursuant  99  157.205  and 
284.223  (2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
intemiptible  transportation  service  for 
Unifield  Natural  Gas  Group,  L.P. 
(Unifield),  a  marketer,  under  AMR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

ANR  states  that  it  would  transport,  on 
an  intemiptible  basis,  up  to  a  maximum 
of  6,000  dt  equivalent  of  natural  gas  per 
day  for  Unifield.  ANR  states  that  it 
would  receive  the  gas  at  existing  points 
of  receipt  located  in  the  states  of  Illinois, 
Louisiana  and  Oklahoma  and  the 
offshore  Louisiana  gathering  area  and 
redeliver  the  gas  at  existing 
interconnections  located  in  the  state  of 
Michigan.  ANR  indicates  that  the  total 
volume  of  gas  to  be  transported  for 
Unifield  on  a  peak  day  would  be  6.000 
dt  on  an  average  day  would  be  6.000  dt; 
and  on  an  annual  basis  would  be 
2,190.000  dt.  ANR  indicates  it  would 
perform  the  proposed  transportation 
service  for  Unifield  pursuant  to  a  service 
agreement  dated  March  3, 1989,  between 
ANR  and  Unifield. 

ANR  states  that  it  commenced  the 
transportation  of  natural  gas  for  Unifield 
on  April  1. 1989,  at  Docket  No.  ST89- 
3374-000  for  a  120-day  period  pursuant 
to  9  284.223(a)(1)  of  the  Commission's 
Regulations.  ANR  indicates  that  it 
proposes  no  new  facilities  in  order  to 
provide  this  transportation  service. 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

30.  ANR  Pipeline  Co. 

[Docket  No.  CP89-1441-000] 
May  25. 1989. 

Take  notice  that  on  March  18, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-1441-000 
a  request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 


Docket  No.  CP88-532-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  gas  on  an 
intemiptible  basis  for  Coastal  Gas 
Marketing  Company  (Coastal).  ANR 
explains  that  service  commenced  April 
1, 1989  under  9  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3371-000.  ANR 
further  explains  that  the  peak  day 
quantity  would  be  150.000  dekatherms, 
the  average  daily  quantity  would  be 
150,000  dekatherms.  and  that  the  annual 
quantity  would  be  54,750,000 
dekatherms.  ANR  explains  that  it  would 
receive  natural  gas  at  existing  points  of 
receipt  in  the  State  of  Louisiana, 
offshore  Louisiana  and  offshore  Texas. 
ANR  states  that  it  would  deliver  the  gas 
to  Coastal  at  existing  interconnections 
located  in  the  State  of  Louisiana. 

Comment  date:  July  10. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

31.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-1454-O00J 
May  25. 1989. 

Take  notice  that  on  May  19, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1454-000 
a  request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Victoria  Gas 
Corporation  (Victoria),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-4KX).  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  July  14. 
1988,  as  amended,  under  its  Rate 
Schedule  ITS.  it  proposes  to  transport  up 
to  103.000  MMBtu  per  day  equivalent  of 
natural  gas  for  Victoria.  United  states 
that  it  would  transport  the  gas  from 
multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas  to 
multiple  delivery  points  shown  in 
Exhibit  "B"  of  the  agreement. 

United  advises  that  service  under 
9  284.223(a)  commenced  March  29. 1989. 
as  reported  in  Docket  No.  ST89-3456 
(filed  May  10, 19891.  United  further 
advises  that  it  would  transport  103.000 
MMBtu  on  an  average  day  and 
37,595,000  MMBtu  annually. 
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Comment  date:  (uly  10.  1989.  in 
HcrnrdHr.c«  wiih  Standard  Paragraph  C 
41  the  ^nd  of  this  notiA 

.12  United  Gat  Pipe  Line  Co 

(Dorkei  Sn  CPB»-t4VW/inO) 

Tikf  nniirf  that  on  May  19  198a 
United  Cas  Pipe  Linn  Company  jDnited). 
P  O.  Box  1478  HoM«ion.  Texas  77251- 
1478.  nied  in  Docket  No.  CP88-1456-000 
a  request  pursuant  to  i  157.205  of  the 
Commission's  Refiulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provrde  an  interruptible 
transportation  service  for  Texaco  Gas 
Marketing  (Texaco),  a  marketer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-6-000.  pursuant  to  section  7  of 
t!ie  Natural  Cas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  July  14, 
1988,  as  amended,  under  its  Rate 
Schedule  ITS,  it  proposes  to  transport  up 
to  206.000  MMBtu  per  day  equivalent  of 
natural  gas  for  Texaco.  United  states 
that  it  would  transport  the  gas  from 
multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas  to 
multiple  delivery  points  shown  in 
Exhibit  "B"  of  the  agreement. 

United  advises  that  service  under 
S  284.223(a),  commenced  March  30, 1989, 
as  reported  in  Docket  No.  ST89-3458 
(tiled  May  10, 1988).  United  further 
advises  that  it  would  transport  206,000' 
MMBtu  on  an.average  day  and 
75,190.000  MMBtu  annually. 

Comment  date:  July  19, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

33.  United  Gas  Pipe  Lias  Ca 

[Docket  No.  G>8»-1457-000] 
May  25, 1986. 

Take  notice  that  on  May  19, 1989, 
United  Gas  Pipe  Line  Company.  (United) 
P  O.  Box  1478,  Houston,  Texas,  77251- 
1478  filed  in  Docket  No.  CP89-1457-000 
a  request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Texas  Eastern  Gas  Service 
Company  (TEGSC),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
TEGSC.  a  marketer  of  natural  gas. 


pursuant  to  a  gas  transportation  service 
agreement  dated  February  28, 1989 
(Contract  No.  Tl-21-2114).  The  term  of 
the  transportation  agreement  is  for  a 
primary  term  of  one  month  from  the  first 
delivery  of  gas  and  shall  continue  in 
effect  for  successive  one  month  terms 
thereafter  until  terminated  upon  30  days 
written  notice  United  proposes  to 
transport  on  a  peak  day  up  to  10.300 
MMBtu:  on  ai  average  day  up  to  10,300 
MMBtu:  and  on  an  annual  basis 
3.75:1.500  MMBtu  for  TEGSC.  It  is  stated 
that  the  receipt  point  is  the  existing 
interconnection  between  United  and 
production  facilities  in  West  Cameron 
block  487,  offshore  Louisiana.  It  is 
further  stated  that  the  point  of  delivery 
is  the  existing  interconnection  between 
United  and  TEGSC's  20  inch  line  at 
subsea  tap.  West  Cameron  block  505, 
offshore  Louisiana.  The  proposed  rate  to 
be  charged  is  22.75  cents  per  Mcf 
pursuant  to  Rate  Schedule  ITS.  United 
indicates  that  it  would  be  using  existing 
facilities  to  provide  the  proposed 
transportation  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  United  commenced  such 
self-implementing  service  on  March  8, 
T989,  as  reported  in  Dod(et  No.  ST89- 
3495-OOa 

Comment  date:  July  10, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  aftter  the 
time  allowed  for  filing  a  protest.  IfU 
protest  is  filed  and  not  withdrawn' 
wnthin  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Casbell, 
Secretary. 
[FR  Doc.  B&-13017  Filed  5-31-86;  a-4S  am] 

eiUIHO  COOC  t717-«V«l 


[Doefcst  No.  ERa»-432-(M0] 
Florida  Powar  ft  UgM  Co^  Filing 

May  25,  I68a 

Take  notice  that  on  May  11, 1980. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
Two  To  The  Transmisson  Service 
Agreement  Between  FPL  and  The 
Florida  Municipal  Power  Agency  (Rate 
Schedule  FERC  No.  84). 

Under  Amendment  Number  Two,  FPL 
and  Florida  Municpal  Power  Agency 
(FMPA)  have  agreed  to  revise  and 
amend  the  Agreement  such  that  FPL 
may  provide  transmission  service  from 
an  additional  FMPA  resource  to  such 
City's  delivery  point  in  accordance  with 
the  provisions  of  the  Agreement 

FPL  requests  a  waiver  of  the 
Commission's  regulations  be  granted 
and  Amendment  Number  Two  be  made 
effective  on  June  1. 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  8. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoU  D.  CathflU. 
Secretary. 

(FR  Doa  86-12985  Filed  5-31-89;  ft45  am] 
BNJJMa  COOC  •7tr-«1-ll 


[Docket  Na  11189-7-000] 

Nora  Transmission  C04  Proposed 
Changes  In  FERC  Gas  Tariff  Pursuant 
To  Order  No.  497 

May  2S,  1989. 

"Take  notice  that  on  May  17, 1989, 
Nora  Transmission  Company  tendered 
the  following  tariff  sheets  for  filing  in 
the  captioned  docket  pursuant  to  Order 
No.  497  and  9  250.16  of  the  Commission's 
Regulations  as  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  2: 
Substitute  Original  Sheet  No.  4, 

Superseding  Original  Sheet  No.  4 
Substitute  Original  Sheet  No.  5, 

Superseding  Original  Sheet  No.  5 
First  Revised  Sheet  No.  11,  Superseding 

Original  Sheet  No.  11 


'Ji-jl  o'  S'!i'""'"'i  •':?"' i^'^Si^'  "t  '"   • .. 
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Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulation  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  should  be  filed 
by  June  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
[FR  Doc.  89-13018  Filed  5-31-«9;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  No.  RP89-177-000) 

Northern  Natural  Gas  Co.  Division  of 
Enron  Corp.;  Filing 

May  25, 1989 

Take  Notice  that  on  May  19, 1969, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  the  following  tariff 
sheets  to  become  a  part  of  Northern 
Natural  Gas  Company's  (Northern) 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1: 

Sixth  Revised  Sheet  No.  17 
Third  Revised  Sheet  No.  24b 

Northern  proposes  to  extend  the 
availability  period  in  which  a  customer 
may  utilize  the  operational  zone  transfer 
to  make  such  service  available  year 
round. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  2, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lob  D.  Cashell, 
Secretary. 

[FR  Doc.  89-13019  Filed  5-31-^9:  a'45  am] 
BiUJNO  CODE  %^^^^o^-m 


[Docket  Nos.  RP85-206-044  and  RP89-136- 
002] 

Northern  Natural  Gas  Ca  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

May  25, 1986 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
(Northern),  on  May  22, 1989,  tendered 
for  filing  revised  changes  in  its  FERC 
Gas  Tariff  to  correct  pagination 
sequence  errors. 

"The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  Slate  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.214,  385.211). 
All  such  protests  should  be  filed  on  or 
before  June  2, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Persons  that 
are  already  parties  to  this  proceeding 
need  not  file  a  motion  to  intervene  in 
this  matter.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-13020  Filed  5-31-89;  8:45  am] 

BIUJNG  CODE  6717-01-M 


[Docket  No.  RP88-262-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Informal  Settlement  Conference 

May  24. 1989. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above  proceeding  on  Tuesday, 
June  7, 1989,  at  10:00  a.m.  at  the  office  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervener  status 
pursuant  to  the  Commission's 
regulations  (18  CFR  385.214). 

For  additional  information,  contact 
John  J.  Keating  (202)  357-5762  or  Paul 
Biancardi  (202)  357-8517. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  89-12986  Filed  5-31-89;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  RP8S-2SS-0021  ^ 
West  Texas  Gas,  Inc^  Filing 

May  25, 1969 

Take  notice  that  on  May  18. 1980, 
West  Texas  Gas.  Inc.  (WTG)  filed 
Fifteenth  Revised  Sheet  No.  3a  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
proposed  to  be  effective  April  1. 1989. 
This  tariff  sheet  was  fiied  by  WTG  to 
place  in  effect  a  proposed  increased 
base  tariff  rale  suspended  by 
Commission  order  dated  October  28, 
1988,  in  Docket  Nos.  RP8&-256-000  and 
001. 

Copies  of  the  filing  were  served  upon 
WTG's  customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  said  fili.ng  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  2D426,  in 
accordance  wi'h  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1988)1.  All  such  motions  or  protests 
should  be  filed  on  or  before  [une  2, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  'nspection; 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  89-13021  Filed  5-31-89;  8:45  am) 

BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-3597-5] 

Water  Quality  Criteria;  Request  for 
Comments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  request  for  comments 

on  ambient  aquatic  life  water  quaUty 

criteria  document  for  tributyltin. 

SUMMARY:  EPA  announces  a  proposed 
ambient  aquatic  hfe  water  quality 
criteria  document  for  tributyltin.  now 
available  for  public  comment.  When 
published  in  final  form,  following  review 
of  public  comments,  water  quality 
criteria  may  form  the  basis  for 
enforceable  State  water  quality 
standards.  These  criteria  are  published 
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pursuant  to  section  304(a)(1)  of  the 

Clean  Water  Act  and  section  9  of  the 

Organotin  Antlfouling  Paint  Control  Act 

ofl98& 

DATCt:  Written  comments  should  be 

submitted  to  the  person  listed  directly 

below  by  )uly  31, 1989. 

FON  PURTHCR  INFORMATION  CONTACT: 

Dr.  Suxaiuie  K.M.  Marcy.  U.S. 
Environmental  Protection  Agency. 
Office  of  Water  Regulations  and 
Standards,  Criteria  and  Standards 
Division  {WH-585).  401  M  Street  SW.. 
Washington,  DC  20460,  Telephone  #: 
(202)  382^-7144. 

Availability  of  Document:  This  notice 
provides  a  summary  (see  Appendix  A) 
and  requests  comments  on  the  proposed 
ambient  '.vater  quality  criteria  document 
for  tributyltin  which  contains  proposed 
criteria  for  the  protection  of  aquatic  life 
and  its  uses.  Copies  of  the  complete 
criteria  document  may  be  obtained  upon 
request,  and  material  used  to  develop 
the  criteria  document  may  be  reviewed 
at  the  office  listed  above.  This  document 
is  also  available  for  public  inspection 
and  copying  during  normal  business 
hours  at:  Public  Information  Reference 
Unit,  U.S.  Environmental  Protection 
Agency,  Room  2404  (rear),  401  M  Street 
SW.,  Washington,  DC  20460.  As 
provided  in  40  CFR  Pari  2,  a  reasonable^ 
fee  may  be  charged  for  copying  services. 
Copies  of  this  document  are  also 
available  for  review  in  the  EPA  Regional 
Office  libraries. 

•UPPLCMENTARY  INFORMATION: 
Background 

Section  304(a)(1)  of  the  Clean  Water 
Act  [33  US.C.  1314(a)(1))  requires  EPA 
to  publish  and  periodically  update 
ambient  water  quality  criteria.  These 
criteria  are  to  reflect  the  latest  scientiHc 
knowledge  on  the  identifiable  effects  of 
pollutants  on  public  health  and  welfare, 
aquatic  life  and  recreation. 

EPA  has  periodically  issued  ambient 
water  quality  criteria,  beginning  in  1973 
with  publication  of  the  "Blue  Book" 
(Water  Quality  Criteria  1972).  In  1976. 
the  "Red  Book"  (Quality  Criteria  for 
Water)  was  published.  On  November  28, 
1980  (45  FR  79318),  EPA  announced  the 
publication  of  64  individual  ambient 
water  quality  criteria  documents  for 
pollutants  listed  as  toxic  under  section 
307(a)(1)  of  the  Clean  Water  Act.  A 
criteria  document  for  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD) 
was  published  on  February  15. 1984  (49 
FR  5831),  completing  the  coverage  of  the 
65  toxic  pollutants  listed  under  Section 
307(a)(1). 

EPA  issued  nine  individual  water 
quality  criteria  documents  on  July  29, 
1985  (50  FR  30784)  which  updated  or 


revised  criteria  previously  published  in 
the  "Red  Book"  or  in  the  1980  ^ater 
quality  criteria  documents.  A  revised 
version  of  the  "National  Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses" 
was  announced  at  the  same  time.  A 
bacteriological  ambient  water  quality 
criteria  document  was  published  on 
March  7, 1986  (51  FR  8012).  A  water 
quality  criteria  docimient  for  dissolved 
oxygen  was  published  on  June  24, 1986 
(51  FR  22978).  All  of  the  publications 
cited  above  were  summarized  in 
"Quality  Criteria  for  Water,  1986"  which 
was  released  by  the  Office  of  Water 
Regulations  and  Standards  on  December 
3, 1986  (51  FR  43665).  Final  water  quality 
criteria  documents  for  chlorpyrifos,   '* 
nickel,  pentachlorophenol,  parathion, 
and  toxaphene  were  also  issued  by  EPA 
on  December  3, 1986  (51  FR  43665).  On 
March  2, 1987.  (52  FR  6213),  EPA 
announced  the  publication  of  revised 
ambient  water  quality  criteria  for  zinc 
which  updated  criteria  previously 
published  in  the  1980  ambient  water 
quality  document.  On  January  5, 1988, 
(53  FR  177),  EPA  announced  the 
publication  of  revised  ambient  water 
quality  criteria  for  selenium  which  also 
updated  criteria  previously  published  in 
1980.  Final  documents  were  issued  for 
chloride  on  May  26. 1988  (53  FR  19028) 
and  for  aluminum  on  August  30, 1988  (53 
FR  33177).  No  previous  guidance  had 
been  issued  for  these  substances. 

Proposed  Criteria  Document 

Today  EPA  is  announcing  the 
proposed  tributyltin  (TBT)  water  quality 
criteria  document  for  the  protection  of 
aquatic  organisms;  the  document  is  now 
available  for  public  comment. 
Tributyltin  is  an  organotin  compound 
that  is  used  as  an  active  ingredient  in 
antifouling  coatings  to  reduce  the 
growth  of  sessile  aquatic  organisms  on 
surfaces  submerged  in  water,  such  as 
ship  hulls.  On  January  8, 1986,  EPA 
issued  a  notice  of  Special  Review,  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  on  certain  pesticide 
products  containing  tributyltin  used  as 
antifoulants  (51  FR  778).  On  October  4. 
1988,  EPA  issued  a  partial  conclusion  of 
the  Special  Review  and  notice  of  intent 
to  cancel  registrations  and  deny 
applications  for  all  pesticide  products 
containing  TBT  as  an  active  ingredient 
for  use  as  antifoulants  unless  the 
registrations/applications  comply  with 
the  specific  terms  and  conditions 
provided  in  the  notice  (53  FR  39022). 
SpeciRc  terms  and  conditions 
established  under  the  Act  include  an 
interim  release  rate  restriction  and 
certification  program;  this  program  will 


expire  when  a  final  Special  Review 
decision  regarding  the  release  of 
organotin  into  the  aquatic  environment 
is  issued  and  takes  effect.  The  Act  also 
requires  EPA  to  issue  a  final  water 
quality  criteria  document  concerning 
organotin  compounds  by  March  30, 1989. 
The  Agency  chose  to  propose  a 
document  addressing  TBT  speciHcally 
because  it  is  the  most  toxic  form  of 
organotin  used  in  antifouling  paints  and 
is  used  in  99  percent  of  antifouling 
formulations  now  on  the  market.  It  is  the 
only  organotin  with  sufficient  data 
available  to  calculate  criterion  values. 

EPA  previously  issued  a  water  quality 
advisory  for  tributyltin  in  September 
1987.  Subsequent  to  the  last  literature 
search  cited  in  the  criteria  document. 
EPA  continued  to  collect  publications  on 
the  effects  of  tributyltin.  These 
publications,  and  others  identified  by 
the  public  during  the  public  comment 
period,  will  be  considered  during  review 
of  the  document.  Particular  attention 
will  be  directed  toward  data  indicating 
that  some  species  of  marine  snails  may 
be  sensitive  to  concentrations  of  TBT 
which  are  lower  than  the  concentration 
published  in  the  advisory  and  the 
criterion  continuous  concentration 
(CCC)  proposed  in  this  criteria 
document.  Information  relevant  to  this 
sensitivity  is  particularly  requested.  EPA 
will  review  all  information  submitted  to 
determine  if  the  proposed  criteria  should 
remain  as  proposed  or  be  modified. 

Dated:  May  19. 1989. 
William  A.  Whittingtoa,   / 

Acting  Assistance  Administrator  for  Water. 

Appendix  A — Summary  of  Proposed 
Water  Quality  Criteria  for  Tributyltin 

Freshwater  Aquatic  Life 

The  procedures  described  In  the 
"Guidelines  for  Deriving  Numerical  National 
Water  Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses"  indicate 
that  except  possibly  where  a  locally 
important  species  is  very  sensitive, 
freshwater  aquatic  organisms  and  their  uses 
should  not  be  affected  unacceptably  if  the 
four-day  average  concentration  of  tributyltin 
does  not  exceed  0.026  ^g/L  more  than  once 
every  three  years  on  the  average  and  if  the 
one-hour  average  concentration  does  not 
exceed  0.149  iig/L  more  than  once  every 
three  years  on  the  average. 

Saltwater  Aquatic  Life 

The  procedures  described  in  the 
"Guidelines  for  Deriving  Numerical  National 
Water  Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses"  indicate 
that,  except  possibly  wh^re  a  locally 
important  species  is  very  seitvitive.  saltwater 
aquatic  organisms  and  their  ykes  should  not 
be  affected  unacceptably  if  th^  four-day 
average  concentration  of  tribltltyltin  does  not 
exceed  0.010  /ig/L  more  than  once  every 
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three  yeara'on  the  average  and  if  the  one- 
hour  average  concentration  does  not  exceed 
0.266  iig/L  more  than  once  every  three  years 
on  the  average. 

Implementation 

As  discussed  in  the  Water  Quality 
Standards  Regulation  a  water  quality 
criterion  for  aquatic  life  has  regulatory 
impact  only  after  it  has  been  adopted  in 
State  water  quality  standards.  Such  a 
standard  specifies  a  criterion  for  a 
pollutant  that  is  consistent  with  a 
particular  designated  use.  With  the 
concurrence  of  the  U.S.  EPA.  States 
designate  one  or  more  uses  for  each 
body  of  water  or  segment  thereof  and 
adopt  criteria  that  are  consistent  with 
the  U8e(s).  In  each  standard  a  State  may 
adopt  the  national  criterion,  if  one 
exists,  or  if  adequately  justified,  a  site- 
specific  criterion.  (If  the  site  is  an  entire 
State,  the  site-specific  criterion  is  also  a 
State-specific  criterion).  Site-specific 
criteria  may  include  not  only  site- 
specific  criterion  concentrations,  but 
also  site-specific,  and  possibly 
pollutant-specific,  durations  of 
averaging  periods  and  frequencies  of 
allowed  excursions.  The  averaging 
periods  of  "one  hoiu"  and  "four  days" 
were  selected  by  the  U.S.  EPA  on  the 
basis  of  data  concerning  how  rapidly 
some  aquatic  species  react  to  increases 
in  the  concentrations  of  some  pollutants. 

Three  years  is  the  Agency's  best 
scientific  judgment  of  the  average 
amount  of  time  aquatic  ecosystems 
should  be  provided  between  excursions. 
However,  various  species  and 
ecosystems  react  and  recover  at  greaUy 
differing  rates.  Therefore,  if  adequate 
justification  is  provided,  site-specific 
and/or  pollutant-specific 
concentrations,  durations,  and 
frequencies  may  be  higher  or  lower  than 
those  given  in  national  water  quality 
criteria  for  aquatic  life. 

Use  of  criteria,  which  have  been 
adopted  in  state  water  quality 
standards,  for  developing  water  quality- 
based  permit  limits  and  for  designing 
waste  treatment  facilities  requires 
selection  of  an  appropriate  wasteload 
allocation  model.  Although  dynamic 
models  are  preferred  for  the  application 
of  these  criteria  limited  data  or  other 
considerations  might  require  the  use  of  a 
steady-state  model.  Guidance  on  mixing 
zones  and  the  design  of  monitoring 
programs  is  also  available  through  the 
U.S.  EPA. 

[FR  Doc.  89-12991  Filed  5-31-89:  8:45  am] 
BILUNO  CODE  eSM-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

May  24. 1988. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 
OMB  No.:  3060-0040 
Title:  Application  for  Aircraft  Radio 
Station  License  and  Temporary 
Aircraft  Radio  Station  Operating 
Authority 
Form  No.:  FCC  404/404-A.  The  approval 
on  form  FCC  404/404-A  has  been 
extended  through  4/30/92.  The  March 
1987  edition  with  a  previous 
expiration  date  of  3/31/89  will  remain 
in  use  until  updated  forms  are 
available. 

OM5M>.;  3060-0136 

Title:  Temporary  Permit  To  Operate  a 
General  Mobile  Radio  Service  System 

Form  No.:  FCC  574-T.  The  approval  on 
form  FCC  574-T  has  been  extended 
through  4/30/92.  The  May  1986  edition 
with  a  previous  expiration  date  of  3/ 
31/89  will  remain  in  use  until  updated 
forms  are  available. 

Federal  Communications  Copunission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-12964  Filed  5-31-88;  8:45  am] 

BILUMQ  CODE  e712-4>1-« 


FEDERAL  MARITIME  COMMISSION 

Intent  To  Cancel  Inactive  Domestic 
Offshore  Tariffs 

The  Federal  Maritime  Commission 
has  on  file  numerous  tariffs  of  firms 
which  appear  to  be  inactive  or  no  longer 
operating  as  common  carriers  in  the 
domestic  offshore  trades.  For  the 
purpose  of  this  Notice,  a  carrier  is 
deemed  to  be  inactive  or  no  longer 
operating  if  it  has:  (1)  No  active  phone 
listing  at  the  carrier's  last  known 
address  or  failed  to  respond  to 
telephone  inquiries  regarding  the  status 
of  its  tariffs,  and  (2)  failed  to  amend  its 
tariffs  during  the  past  twelve  months. 

Inactive  tariffs  reflect  inaccurate 
information  and  they  not  only  fail  to 
serve  the  purpose  for  which  tariffs  are 
intended,  but  also  operate  to  mislead  the 
shipping  public.  Accordingly,  in  the 
absence  of  a  showing  of  good  cause  why 


such  action  should  not  be  taken,  die 
Commission  proposes  to  cancel  all 
domestic  onshore  tariffs  of  the  carriers 
listed  in  the  attached  appendix. 

Now,  Therefore  It  Is  Ordered,  That 
the  carriers  included  on  the  attached 
appendix  advise  the  Director,  Bureau  of 
Domestic  Regulation,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573.  in  writing,  within 
30  days  after  the  publication  of  this 
Notice  in  the  Federal  Register,  of  any 
reason  why  the  Commission  should  not 
cancel  their  respective  domestic 
offshore  tariffs; 

//  Is  Further  Ordered,  That  a  copy  of 
this  Notice  be  sent  by  certified  mail  to 
the  last  known  address  of  the  carriers 
listed  in  the  attachment; 

It  Is  Further  Ordered,  That  the  tariffs 
of  all  carriers  named  in  the  attached 
appendix  who  fail,  within  the  time 
allotted,  to  provide  good  cause  for 
maintaining  these  tariffs  in  an  active 
status  be  cancelled; 

It  Is  Further  Ordered,  That  this  Notice 
be  published  in  the  Federal  Register. 

This  Notice  is  issued  pursuant  to 
authority  delegated  to  the  Director. 
Bureau  of  Domestic  Regulation  by 
section  9.04  of  Coaimission  Order  No.  1 
(Revised)  dated  November  12. 1981. 
Robert  G.  Drew. 
Director,  Bureau  of  Domestic  Regulation. 

Inactive  Tariffs  listed  by  AcmnyiB  and  Njom 
Number 

Acronym:  AALCO  Forwaidiiig,  inc. 

DBA  Name:  NA 

Person  Type:  Household  Goods  Carrier 

Street:  10983  Granada  Lane 

City:  Overland  Parle 

State:  KS  66211 

Country:  United  States  of  America 

License  No.:  NA 

Name  No.:  007393 

Acronym:  AGRO  Steamship  line.  Inc. 

DBA  Name:  NA 

Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating) 
Street:  555  N.E.  15th  Street.  Suite  PH  B 
City:  Miami 
State:  FL  33142 

tiuntry:  United  States  of  America 
cense  No.:  NA 
Name  No.:  006619 
Acronym:  Alaskan  k  Hawaiian  Transport, 

Inc. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Conunon 

Carrier 
Street:  7123  So.  188th  Street 
City:  Kent 
State:  WA  98032 

Country:  United  States  of  America 
License  No.:  NA  __ 

Name  No.:  006886 
Acronjon:  American  Caribbean  Transport. 

Inc. 
DBA  Name:  NA 
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Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  3399 
City:  Humble 
State:  TX  77347 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006991 

Acronym:  Andnws  Fonvardars,  loc 
DBA  Name:  NA 

Person  Type:  Household  Goods  Carrier 
Street:  P.O.  Box  1609 
City:  Norfolk 
State:  NE  70011 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  008206 
Acronym:  Aquatnn,  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Opera  ting  Common 

Carrier     \ 
Street:  1801  iongwood  Drive 
City:  Kingwo*dV 
State:  TX  rmii 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000286 

Acronym:  Bddns  Intematioaal  Lines,  Inc 
DBA  Name:  NA 

Person  Type:  Household  Goods  Carrier 
Street  320  Pine  Avenue,  Suite  800 
City:  Long  Beach 
State:  CA  90601 

Country:  United  States  of  America 
License  No.:  NA  «. 

Name  No.:  000358 
Acronym:  Buriington  Northern  Worldwide, 

Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  1420  B.  Rochelle  Blvd.,  Suite  200 
City:  Irving 
State:  TX  75039 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006213 

Acronym:  Caribbean  Best  Services,  ln& 
DBA  Name:  CBS 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  G.P.O.  Box  4811 
City:  San  Juan 
SUte:  PR  00936 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000703 

Acronym:  Caribbean  Padflc  lines.  Inc. 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  22873  S.  Wilmington  Avenue 
City:  Carson 
State:  CA  90745 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  002853 

Acronym:  Clipper  Croup  Company. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  5716  West  Manchester  Avenue 
City:  Los  Angeles 
Stale:  CA  90045 
Country:  United  States  of  America 


License  No.:  NA 
Name  No.:  007439 

Acronym:  Cooperativa  Camioaeros  de 
Arrasti*  Del  Muelle. 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  Gildita  Street— Building  #5,  La 

Ceramica  Industrial  Parli 
City:  Carolina 
State:  PR  00628 

Country:  United  Stales  of  America 
Ucense  No.:  NA 
Name  No.:  006827 

Acronym:  Crescent  Qty  Marina  Ways  ft  Diy 
Dock  Conine 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  Suite  148a  700  N.E  Multnomah  SL 
City:  Portland 
State:  OR  97232 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000839 
Acronym:  Damco  Intematiooal 

Transportation  Ik  DisL  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  168-01  Rodiaway  Boulevard,  Suite 

203-204 
City:  Jamaica 
State:  NY  11430 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  008458 

Acronym:  Davidson  Forwarding  Company. 
DBA  Name:  NA 
Person  Type:  Ocean  Freight  Forwarder 

(Independent)  Household  Goods  Carrier 
Street:  6600  Frankford  Avenue 
City:  Baltimire 
State:  MD  21206 

Country:  United  States  of  America 
License  No.:  1066 
Name  No.:  000919 
Acronym:  Diamond  Ftai^t  ConsoUdatocs, 

Inc 

DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  8432  N.W.  6eth  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006756 
Acronym:  B  ft  C  Trucking  Coipocation  of 

Nawjafsay. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  98  Poiner  Street 
City:  Newark 
State:  NJ  07114 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006636 
Acronym:  Express  Marina  IVansportalion 

Company,  Inc 
DBA  Name:  NA 
Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating] 
Street:  699  N.W.  41st 


City:  Seattle 

State:  WA  98107 

Country:  United  States  of  America 

License  No.:  NA 

Name  No.:  006829 

Acronym:  F.W.  Myats  ft  Cc  Inc 

DBA  Name:  Myers  Maritime  Division 

Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating)  Non- Vessel-Operating  Common 

Carrier 
Street:  C/O  The  Myers  Group  14909 183rd 

Street,  Second  Floor 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  005984 
Acronym:  Florida  Intamational  Forwarders, 

Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  8725  N.W.  18th  Terrace 
City:  Miami 
State:  FL  33172 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  007299 

Acronym:  Foreign  Trade  Export  Packing  Co. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier  Ocean  Freight  Forwarder 

(Independent) 
Street:  1350  Lathrop  St 
City:  Houston 
State:  TX  77020 

Country:  United  States  of  America 
License  No.:  1344 
Name  No.:  004620 
Acronym:  Four  Stars  Forwarding 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 

t:  P.O.  Box  26046 
Cit^;  San  Diego 
State:  CA  92126 

Country:  United  States  of  America 
No.:  NA 
008725 
Acronym:\^ur  Winds  Forwarding.  Inc 
DBA  Name: 

Person  Type:  hlvusehold  Goods  Carrier 
Street:  4275  Canipus  Point  Court 
City:  San  Diego 
State:  CA  92138 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000428 
Acronym:  G.F.C  Enterprises,  Inc 
DBA  Name:  G.F.C.  Intermodal  Container  Line 
Person  Type:  Non- Vessel-Opera  ting  Common 

Carrier 
Street:  144-29 156th  Street 
City:  Jamica 
State:  NY  11434 

Country;  United  States  of  America 
License  No.:  NA 
Name  No.:  008204 

Acronym:  Gieno-Hutchinson  Incorporated 
DBA  Name:  NA 
Person  Type:  Non-VesseF-Operating  Common 

Carrier 
Street:  13737  Artesia  Blvd.,  Suite  204  ^ 

City:  Cerritos 
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State:  CA  90701 

Country:  United  States  of  America 

License  No.:  NA 

Name  No.:  006832 

Acronym:  Gunilla  Express,  Inc 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Opera  ting  Common 

Carrier 
Street:  7318  N.W.  79th  Terrace 
City:  Miami 
State:  Fl  33166 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  005895 

Acronym:  Hawaii  American  Shipping 

Company 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  218 
City:  Saugus 
State:  CA  91350 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  002597 
Acronym:  Hoyer  (USA)  Inc 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  136  Central  Ave. 
City:  Clark 
State:  NY  07066 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006889 

Acronym:  IML  Freight,  Inc 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  30277 
City:  Salt  Lake 
State:  UT  84125 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006206 

Acronym:  Interstate  International  Inc 
DBA  Name:  NA 
Person  Type:  Ocean  Freight  Forwarder 

(Independent)  Household  Goods  Carrier, 

Non- Vessel-Operating  Common  Carrier 
Street:  5801  Rolling  Road 
City:  Springfield 
State:  VA  22152 

Country:  United  States  of  America 
License  No.:  2924 
Name  No.:  006461 
Acronym:  Island  Express 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  G.P.O.  Box  3433 
City:  San  Juan 
State:  PR  00936 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006840 

Acronym:  Island  Shipping  Lines,  Ltd. 

DBA  Name:  NA 

Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating) 
Street:  1026  Cabras  Highway,  Suite  110 
City:  Piti 
State:  GU  96925 

Country:  United  States  of  America 
License  No.:  NA 


Name  No.:  006084 

Acronym:  ).|.  Systems 

DBA  Name:  NA 

Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  Quintas  DE  H-55 
City:  Dorado 
State:  PR  00646 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006841 

Acronym:  Jilly  Woridwide 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  814  6th  Street 
City:  West  Babylon 
State:  NY  11704 

Country:  United  States  of  America 
License  No.:  NA  * 

Name  No.:  007453 
Acronym:  Jupiter  Steamship  Corp. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Opera  ting  Common 

Carrier 
Street:  P.O.  Box  1080 
City:  San  Juan 
State:  PK  00902 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006842 

Acronym:  Kwik  Serv  Foods,  Inc 

DBA  Name:  C  &  H  Foods  Co. 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  9821  CaUfomia  Avenue 
City:  South  Gate 
State:  CA  90280 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006845 

Acronym:  La  Flor  de  Mayo  Express,  Inc 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Conmion 

Carrier  Ocean  Freight  Forwarder 

(Independent) 
Street:  311  Bruckner  Blvd 
City:  Bronx 
State:  NY  10454 

Country:  United  States  of  America 
License  No.:  2662 
Name  No.:  001585 
Acronym:  Lawton  Overseas,  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  809  West  Street 
City:  Union  City 
State:  NJ  07087 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006846 

Acronym:  linea  Marlago,  SA. 

DBA  Name:  Linea  Marlago 

Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating) 
Street:  Av.  Francisco  de  Miranda,  Chacaito, 

Edif,  Easo,  Piso  4,  Ofic  4-E,  Apartado  60794 
City:  Carracas  1060 
Country:  Venezuela 
License  No.:  NA 
Name  No.:  005923 

Acronym:  Lyon  Woridwide  Sliipping,  Inc 
DBA  Name:  NA 


Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  4167 
City:  Bellevue 

State:  WA  96009  -n_^^ 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006742 
Acronym;  Mobel  IntematioaaL  Inc 
DBA  Name:  NA 

Person  Type:  Household  Goods  Canier 
Street:  2165  5th  Avenue  South 
City:  St.  Petersburg 
State:  FL  33733 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  008203 

Acronym:  N.T.  Cargo  Servica 

DBA  Name:  NA 

Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  1390  E.  Burnett  Street,  Suite.  E. 
City:  Signal  Hill 
State:  CA  90806 

Country;  United  States  of  America 
License  No.:  NA 
Name  No.:  007076 

Acronym:  NYMARC  Trading  Cotpontion 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  Fortaleza  353,  No.  3-6 
City;  San  Juan 
State:  PR  00901 

Country;  United  States  of  America 
License  No.:  NA 
Name  No.:  006848 

Acronym;  PJL  Carilibean  Consolidaton,  Inc 
DBA  Name;  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  13401 
City;  Santurce 
^«tate:  PR  00908 
Country:  United  States  of  America 
License  No.;  NA 
Name  No.;  006851 
Acronym;  P.R.  Container  line  Inc 
DBA  Name;  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  2500  83rd  Street 
City;  North  Bergen 
State;  NJ  07047 

Country;  United  States  of  America 
License  No.;  NA 
Name  No.:  006852 

Acrcnym;  Pan  American  Express  Inc 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  2812  W.  Division  Street 
City:  Chicago 
State:  IL  60622 

Country:  United  States  of  America 
License  No.:  000985 
Acronym:  PB  Marine  Transport,  Inc 
DBA  Name;  NA 
Person  Type;  Non- Vessel-Operating  Common 

Carrier 
Street:  LA  Ceramica  Industrial  Paric  Calle 

Rosarito  EF-1.  P.O.  Box  4837 
City:  Carolina 
State;  PR  00928 
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Country:  United  State*  of  America 

License  No.:  NA 

Name  No.:  007131 

Acronym:  Potynaaia  Una,  Ltd. 

DBA  Name:  NA 

Person  Type:  Ocaan  Common  Carrier  (Veaaal 

Operating) 
Street:  C/O  Interocean  Steamahip 

Corporation.  465  California  Street 
City:  San  Francisco 
State:  CA  94104 

Country;  United  States  of  America 
License  No.:  NA 
Name  No.:  001028 

Acronym:  Power  ConauUant*  IntaraatioDal, 
Iiw. 

DBA  Name:  P.CJ. 

Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  222  Grand  Avenue 
City:  Englewood  '^ 

State:  N)  07631 

Country:  United  State*  of  America 
License  No.:  NA 
Name  No.:  007115 

Acronym:  Priority  Transport  Inc 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Opera  ting  Common 

Carrier 
Street:  152-32  B  Rockaway  Blvd. 
City:  Jamaica 
State:  NY  11430 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006888 

Acronym:  PMito  Rko  Express  Fieigiil  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  6622 
aty:  Hackenaack 
State:  N]  08818 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006855 

Acronym:  Puaito  Rico  Expiaaa,  Inc. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  4099,  Garden  SUtion 
City:  Bayanion 
State:  PR  00620 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  002599 

Acronym:  Puerto  Rico  Fiaighl  Syatama,  Inc. 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  9081 
City:  Santurce 
State:  PR  00GO5 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006313 

Acronym:  Quality  Transportatioa  Company 
DBA  Name:  NA 
Person  Type:  Non-Vesael-Oparating  Common 

Carrier 
Street:  G J>.0.  Box  202 
City:  San  Juan 
State:  PR  00936 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006343 


Acronym:  S.D.C  Ocean  Line,  Inc 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  6040  N.W.  64th  Avenue 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006659 
Acronym:  Sam's  Vans,  Inc 
DBA  Name:  NA 

Person  Type:  Household  Goods  Carrier 
Street:  1948  Marina  Blvd. 
City:  San  Leandro 
State:  CA  94577 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  008216 

Acronym:  San  Juan  Freight  Forwardaia,  Inc. 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  3386 
Oty:  Carolina 
State:  PR  00630 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  001068 

Acronym:  San  Lorenzo  Express  Cotporatioa 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  2556  W.  Pullerton  Avenue 
City:  Chicago 
State:  IL  60647 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  001068 

Acronym:  Sea  Trailers  Express,  Inc. 
DBA  Name:  NA 
Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  4715  N.W.  72nd  Avenue 
aty:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  007824 

Acronym:  Seaway  Express  Corporation 
DBA  Name:  NA 
Person  Type:  Ocean  Common  Carrier  (Vessel 

Operating) 
Street:  7814  Eighth  Avenue  South 
City:  Seattle 
State:  WA  96106 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  001123 

Acronym:  T.A.R.R.  Transportation,  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Commo.! 

Carrier 
Street:  P.O.  Box  13914 
City:  Santurce  Station 
State:  PR  00908 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  007799 

Acronym:  Tagship  Sales  IntatnationaL  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  350627 
City:  Fort  Lauderdale 


State:  FL  33335 

Country:  United  States  of  America 

License  No.:  NA 

Name  No.:  006371 

Acronym:  Trans-Caribbean  Mering  ft 

Shipping  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  4466  Park  Avenue 
City:  Bronx 
State:  NY  10457 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  002233 

Acronym:  Transcaribe  Freight  Corp 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  Metropolitan  bid.  Park  Max  St.  Bldg.  3. 

65th  Infantry,  K.M.13.1 
City:  Carolina 
State:  PR  00630 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000573 

Acronym:  Unico  Shipping  Company 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  2724  N.W.  72  Avenue 
City:  Miami 
State:  FL  33122 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  007281 
Acronym:  Unicold  Corporation 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  3140  Ualena  Street 
City:  Honolulu 
State:  HI  96819 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  008162 
Acronym:  VJ.  Package  Express 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Conunon 

Carrier 
Street:  G.P.O.  BOX  3433 
City:  San  )uan 
State:  PR  00936 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000002 

Acronym:  Valley  Freight  Systems,  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  9^5  Market  Street 
City:  Patterson 
State:  N)  07513 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  006701 

Acronym:  Vildng  Freight  System,  Inc 
DBA  Name:  NA 
Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  411  East  Plumeria  Drive.  Suite  100 
City:  San  )ose 
State:  CA  95134 
Country:  United  States  of  America 


;i^A  HA 
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License  No.:  NA 
Name  No.:  000018 

Acronym:  Waterbome  Marine  Service* 

DBA  Name:  NA 

Person  Type:  Non- Vessel-Operating  Common 

Carrier 
Street:  P.O.  Box  40175  Minillas  Station 
City:  San  Juan 
State:  PR  00940 

Country:  United  State*  of  America 
License  No.:  NA 
Name  No.:  002598 

Acronym:  Westpac  Freight 

DBA  Name:  NA 

Person  Type:  Non-Vessel-Operating  Common 

Carrier 
Street:  1031  gsth  Avenue 
City;  Oakland 
State:  CA  94603 

Country:  United  States  of  America 
License  No.:  NA 
Name  No.:  000102 

[PR  Doc.  89-12931  Filed  5-31-89;  8:45  am] 

BtLUNO  COOE  8730-01-M 


FEDERAL  RESERVE  SYSTEM 

Capital  Reserves  Group,  Inc^ 
Application  To  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  CFR 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  on  the  offices  of  the  Board  of 
Governors  not  later  than  June  23, 1989. 

A.  Federal  Reserve  Baiik  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222; 

1.  Capital  Reserves  Group,  Inc., 
College  Station,  Texas;  to  engage  de 
novo  through  its  subsidiary.  Reed, 
Seymour  &  Associates,  Inc.,  College 
Station,  Texas,  in  providing 
management  services  to  depository 
institutions  pursuant  to  S  225.25(b)(ll)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  25, 1989. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  89-12968  Filed  5-31-89;  6:45  am] 

BUUNQ  COOe  6210-01-41 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Co. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
no  later  than  June  14, 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23281: 

1.  March  L.  Dubin,,and  Charlotte 
Dubin,  Baltimore,  Maryland;  to  acquire 
26.2  percent  of  the  voting  shares  of  ENB 
Financial  Corporation,  Elkridge, 
Maryland,  and  thereby  indirecUy 
acquire  Elkridge  National  Bank, 
Elkridge,  Maryland. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 


1.  The  Paul  E.  Broadhead  Revocable 
Trust,  Meridian,  Mississippi:  to  acquire 
99.59  percent  of  the  voting  shares  of 
Southeast  Mississippi  Corporation, 
Quitman,  Mississippi,  and  thereby 
indirectly  acquire  Southeast  Mississippi 
Bank,  Quitman,  Mississippi. 

2.  Edward  Franklin  Giunta,  Tampa, 
Florida;  to  acquire  an  additional  61.97 
percent  of  the  voting  shares  of 
Commerce  Bank  of  Tampa,  Tampa, 
Florida,  for  a  total  of  62.91  percent 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  fames  Hall,  Yoricville,  Olinois;  to 
acquire  an  additional  4.17  percent  of  the 
voting  shares  of  B.O.Y.  Bankcorp.  Inc.. 
Yorkville.  Illinois,  for  a  total  of  24.13 
percent,  and  thereby  indirectly  acquire 
The  Bank  of  Yorkville,  Yorkville.  Illinois. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Peter/.  Fiene,  Gladstone,  Missouri, 
and  Patrick  R.  Fifene,  Overland  Paiic 
Kansas;  to  each  acquire  an  additional 
13.7  percent  of  the  voting  shares  of 
Gardner  Bancorp,  Inc.,  Gardner,  Kansas, 
for  a  respective  total  of  25.9  percent,  and 
thereby  indirecly  acquire  First  Kansas 
Bank  &  Trust  Company,  Gardner, 
Kansas. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  i'resident)  400 
South  Akard  Street  Dallas,  Texas  75222: 

I.Joseph  A.  Burke,  Orange,  Texas,  to 
acquire  11.98  percent;  Peter  F.  Cloeren, 
Jr.,  Orange,  Texas,  to  acquire  7.98 
percent;  Anton  Dal  Sasso,  Orange, 
Texas,  to  acquire  7.98  percent  Michael 
M.  Lucia,  Jr..  Orange,  'Texas,  to  acquire 
7.98  percent;  Mary  Lou  Mott,  Beaumont, 
T?S»»^to  acquire  15.97  percent  Lew  C. 
Sheffler,  Orange,  Texas,  to  acquire  7.98 
percent  William  P.  Sterling,  Jr.,  Orange, 
Texas,  to  acquire  7.98  percent;  Carlos 
Ray  Vacek,  Orange,  Texas,  to  acquire 
11.98  percent  and  Earl  C.  Wright  Jr., 
Orange,  Texas,  to  acquire  11.98  percent 
of  the  voting  shares  of  Unicorp 
Bancshares-Texas,  Inc.,  Orange,  Texas, 
and  thereby  indirectly  acquire  Orange- 
Bank,  Orange,  Texas. 

2.  First  National  Bank  ofArtesia 
Employee  Stock  Option  Plan,  Artesia, 
New  Mexico:  to  acquire  20.49  percent  of 
the  voting  shares  of  First  Artesia 
Bankcshares,  Inc.,  Artesia,  New  Mexico, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Artesia,  Artesia,  New 
Mexico. 

3.  Frank  D.  Yturria,  Brownsville, 
Texas;  to  acquire  an  additional  24.84 
percent  of  the  voting  shares  of  TB&T 
Bancshares,  Inc.,  Brownsville.  Texas,  for 
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a  total  of  32  percent,  and  thereby 
indirectly  acquire  Texas  Bank  and  Trust 
of  Brownsville,  Brownsville,  Texas. 

F.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1.  Ernest  L  Go,  Hillsborough, 
California;  to  acquire  24.9  percent  of  the 
voting  shares  of  Orient  Bancorporation, 
San  Francisco,  California,  and  thereby 
indirectly  acquire  Bank  of  the  Orient, 
San  Francisco,  California. 

Board  of  Governors  of  the  Federal 

Reserve  Sysem,  May  24, 1989. 

WUliam  W.  Wilas, 

Secretary  of  the  Board. 

[FR  Doc.  89-12970  Piled  S-31-89;  8:45  am] 

MUMa  coot  ttlO-OMI 


Fire!  Commerciel  Holding  Corp.  et  aL; 
Formatione  of;  Acquialtiorw  by;  and 
Mergera  of  Bank  Holding  Co. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  hoidir^ 
company  or  to  acqiiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application,is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  applicafion  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  Identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
rpgarding  each  of  these  applications 
must  be  received  not  later  than  June  21, 
1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  First  Commercial  Holding 
Corporation,  Asheville,  North  Carolina: 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Commercial  Bank, 
Asheville,  North  Carolina. 


2.  Unity  Bancorp,  Inc.,  Rocky  Mount, 
North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Unity 
Bank  &  Trust  Company,  Rocky  Mount, 
North  Carolina,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street^  Chicago,  Illinois 
60690: 

1.  State  Savinsa  Bancorp,  Inc.,  Caro, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Savings  Bank  of 
Caro,  Caro.  Michigan. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Mission  Bancshares,  Inc.,  Mission, 
Kansas;  to  acquire  7.19  percent  of  the 
voting  shares  of  CNB  Financial 
Corporation,  Kansas  City,  Kansas,  and 
thereby  indirectly  acquire  City  National 
Bank,  Atchinson.  Kansas;  Commercial 
National  Bank  of  Kansas  City,  Kansas 
City,  Kansas;  and  The  First  National 
Bank  of  Overland  Park,  Overland  Park, 
Kansas.  The  banks  currently  engage  in 
the  sale  of  credit-related  life,  accident 
and  health  insurance. 

2.  Mission  Bancshares,  Inc.,  Mission, 
Kansas;  to  merge  with  One  Security, 
Inc.,  Kansas  City,  Kansas,  and  thereby 
indirectly  acquire  Security  Bank  of 
Kansas  City,  Kansas  City,  Kansas;  and 
Industrial  Bancshares,  Inc.,  Kansas  City, 
Kansas,  and  thereby  indirectly  acquire 
Industrial  State  Bai^,  Kansas  City. 
Kansas.  The  banks  currently  engage  in 
the  sale  of  credit-related  life,  accident, 
and  health  insurance. 

3.  Valley  View  Bancshares,  Inc., 
Overland  Park,  Kansas:  to  increase  its 
nonvoting  equity  investment  from  27.3 
percent  to  38.0  percent  of  Mission 
Bancshares,  Inc.,  Mission,  Kansas,  and 
thereby  indirectly  acquire  The  Mission 
Bank.  Mission,  Kansas,  which  currently 
engages  in  the  sale  of  credit-related  life 
insurance,  and  discount  brokerage 
activities. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  May  25. 1988. 
WUUun  W.  WUm, 
Secretary  of  the  Board. 
[FR  Doc.  89-12971  Field  5-31-89;  6:45  am] 

BILUNO  COM  «3tO-«1-M 


Jarry  Q.  Jackaon,  Truat;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  69- 
9574)  published  at  page  16163  of  the 
issue  for  Friday.  April  21. 1989. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  Jerry  G. 


Jackson,  Trust  is  amended  to  read  as 
follows: 

1.  ferry  G.  Jackson,  Trust,  (Jerry  G. 
Jackson,  Grantor  and  Trustee),  Stigler, 
Oklahoma;  to  acquire  88.07  percent  of 
the  voting  shares  of  Stigler 
Bancorporation,  Inc.,  Stigler,  Oklahoma, 
and  thereby  indirectly  acquire  The  First 
National  Bank,  Stigler,  Oklahoma. 

Comments  on  the  application  must  be 
received  by  June  15. 1969. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  25. 1989. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  89-12966  Filed  5-31-88:  8:45  am] 

BIUJNO  COOC  SSttMI-M 


N.  Dale  Martin  at  aL;  corractkm 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
11553)  published  at  page  20920  of  the 
issue  for  Monday,  May  15, 1989. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  R  Dale 
Mariin  is  amended  to  read  as  follows: 

1.  H.  Dales' Flora  E.  Martin,  Omaha. 
Nebraska;  to  acquire  an  additional  6.37 
percent  of  the  voting  shares  of  Nebraska 
National  Corporation,  Omeiia. 
Nebraska,  for  a  total  of  16.0  percent,  and 
thereby  indirectly  acquire  Nebraska 
National  Bank,  Omaha,  Nebraska. 

Comments  on  this  appUcation  must  be 
received  by  June  15, 1989. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  May  25, 1969. 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc  80-12967  FUed  5-31-89: 8:45  am) 

BNJJNa  COOC  «210-01-« 


[Docket  Na  R-06641 

Metrocorp,  Inc.,  East  iMollna,iL; 
Supplamantal  Infornuition  Regarding 
Hearing  on  Armored  Car  Services 

On  May  4, 1989,  the  Board  ordered  a 
formal  and  public  administrative 
hearing  with  respect  to  the  application 
of  Metrocorp,  Inc.,  East  Moline,  Illinois, 
pursuant  to  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843 
(c)(8])  and  S  225.23(a)(3)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)(3)),  to 
engage  de  novo  through  its  subsidiary, 
Metro  Armored  Courier,  Inc.,  East 
Moline,  Illinois,  in  armored  car  services. 
Notice  of  the  hearing  was  given  by 
publication  in  the  Federal  Register  (54 
FR  20200  (1989))  and  by  release  to  the 
press. 

The  Board  ordered  that  the  hearing  be 
held  within  45  days  from  the  date  of  the 
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Order.  The  time  and  location  of  the 
hearing  were  to  be  set  by  an 
Administrative  Law  Judge  assigned  to 
preside  at  the  hearing. 

The  United  States  Office  of  Personnel 
Management,  pursuant  to  5  U.S.C.  3344 
and  5  CFR  93a213.  and  with  the  consent 
of  the  Interstate  Commerce  Commission. 
has  selected  Administrative  Law  Judge 
Paul  J.  Clerman  to  conduct  the 
proceeding.  Judge  Clerman  has  ordered 
Lhe  hearing  to  be  held  on  Friday,  June  16, 
1989,  at  tiie  ofTices  of  the  Board,  20th 
and  C  Sti-eets,  NW.,  Washingtoj^JJC, 
commencing  at  9:30  a.m. 
Jannifer ).  lohnMm. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-13080  Filed  5-30-«9;  &-45  pmj 

BILUm  CODE  C>10-«1-M 


Edwin  F.  Wsmbsganas;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
11553)  published  at  page  20920  of  the 
issue  for  Monday.  May  15. 1969. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entiy  for  Edwin  F. 
Wambsganss  is  amended  to  read  as 
follows: 

1.  Edwin  F.  Wambsganss,  Longmont. 
Colorado;  to  acquire  an  additional  5.80 
percent  of  the  voting  shares  of  Green 
Mountain  Bancorporation,  Inc, 
Lakewood,  Colorado,  for  a  total  of  23.97 
percent,  and  thereby  indirectly  acquire 
Green  Mountain  Bank,  Lakewood, 
Colorado. 

Comments  on  this  application  must  be 
received  by  June  15, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  25. 1989.  ^ 

William  W.  WUea. 
Secretary  of  the  Board. 
[FR  Doc  89-12988  Filed  5-31-89;  8:45  am] 
BaXIMO  COK  «>te-»Mt 


Vailicorp  Holdings,  Inc.,  et  al^ 
Fonnation  of,  Acquisition  by,  or 
Merger  of  Bank  Hokling  Companies; 
and  Acquisition  of  Nonbanking 
Company 

Hie  company  listed  in  this  notice  has 
applied  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(aK2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.SXL 
1843(c)(8))  and  S  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  acquire  or 

control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  relaied  to 
banking  and  permissible  for  bank 
holding  c(»npanies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tiie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  9%ater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.       , 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  14. 1989. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President),  101  Market  Street,  San 
Francisco,  California  94105: 

1.  ValliCorp  Holdings,  Inc..  Fresno, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Fresno  Bancorp,  Fresno, 
California,  and  thereby  indirectly 
acquire  Bank  of  Fresno,  Fresno, 
California;  and  Western  Commercial, 
Inc.,  Fresno.  California,  and  thereby 
indirectly  acquire  Fresno  Bank  of 
Commerce,  Fresno,  California,  and 
Merced  Bank  of  Commerce,  N.A., 
Merced,  CaHfomia. 

In  connection  with  this  application. 
Applicant  proposes  to  acquire  Western 
Commercial  Leasing  Company,  Fresno, 
California,  and  thereby  engage  in  the 
leasing  of  commercial,  industrial  and 
agricultural  equipment  which  is 
considered  personal  property  pursuant 
to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y.  liiese  activities  will  be 
conducted  in  the  Fresno-Clovis 
metropolitan  area  and  four  California 


counties  of  Fresno,  Madera,  Kings,  and 
Tulare. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  25. 1989. 
Wiinam  W.  Wiles, 
Secretary  of  the  Board. 
LFR  Doc.  89-12972  Filed  5-31-89;  8:45  am] 
BILUNQ  COOC  tZlO-OMI 


DEPAfmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14. 1980.  and  corrected  at  45  FR 
69296.  October  20. 1980.  as  amended 
most  recently  at  53  FR  46944,  November 
21, 1988)  is  amended  to  reflect 
organizational  changes  within  the 
Training  and  Laboratory  Program  Office. 
Specifically,  the  name  is  changed  to 
Public  Health  Practice  Program  Office, 
and  die  mission  statement  is  revised. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows:  ' 

Delete  in  its  entirety  the  heading  and 
mission  statement  for  the  Training  and 
Laboratory  Program  Office  (HCH)  and 
substitute  the  following: 

Public  Health  Practice  Program 
Office  (HCH).  Through  the  Assistant 
Director  for  Public  Health  Practice,  CDQ 
(1)  Advises  the  Director,  CDC,  on 
matters  related  to  public  health  systems, 
laboratory  systems,  and  training;  (2) 
serves  as  the  focal  point  for 
implementing  the  CDC  Memorandum  of 
Understanding  with  the  Health  Care 
Financing  Administration  in  its 
regulation  of  clinical  laboratories;  (3) 
promotes  the  development  evaluation, 
approval,  and  implementation  of 
National  Standards  for  laboratory 
practice  to  ensure  that  the  quality  of 
laboratory  services  is  consistent  with 
requirements  for  the  implementation  of 
high  priority  prevention  and  control 
programs;  (4)  fosters  the  development 
and/or  improvement  of  methods  by 
which  the  partnership  of  Federal,  State, 
and  local  public  health  agencies  can 
assure  the  coordinated  and  effective 
establishment  of  priorities  and 
responses  to  public  health  problems:  (5) 
serves  as  a  CDC  focus  for  training 
technology  by  assisting  CDC 
components  and  other  clients  in 
designing,  developing,  delivering,  and 
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evaluating  the  effectiveness  of  training: 
(6)  maintains  a  forum  for 
communication,  coordination, 
collaboration,  and  consensus  among  the 
Centers,  Institute,  and  OfHces  of  CDC, 
public  agencies,  and  private 
organizations  concerned  with  ensuring 
the  quality  of  public  health  practice;  (7) 
works  coUabcM-atively  with  academic 
Institutions,  especially  schools  of  pubhc 
health  and  departments  of  preventive 
medicine,  to  develop  and  evaluate 
prevention  practices;  (8)  provides  a 
central  service  for  consultation  and  the 
design,  production,  and  evaluation  of 
^edia  and  instructional  services  to 
support  CDCs  delivery  of  public  health 
messages;  (9)  assists  other  nations  in 
improving  the  training  and  performance 
of  health  agencies  and  workers;  (10)  in 
carrying  out  the  above  functions,  works 
collaboratively  with  other  Centers, 
Institute,  and  Offices  of  CDC  and  where 
another  Center,  Institute,  or  Office  has 
the  lead  responsibility,  provides  support 
to  and  works  in  conjunction  with  the 
other  Center,  Institute,  or  Office. 

Effective  Date:  May  22, 1988. 
Louis  W.  SulUvan. 
Secretary. 

[FR  Doc.  0»-13O26  Filed  5-31-89;  8:45  am] 
BtLLMQ  COM  41S0-1S-II 


Heaitt)  Care  Financing  Adminiatratlon; 
Statement  of  Organization,  Functlona, 
and  Deiegationa  of  Auttiorlty 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  Federal 
Register.  Vol.  48,  No.  198,  pp.  46434- 
46448  dated  Wednesday,  October  12, 
1983)  is  amended  to  reflect 
organizational  title  and  updated 
functional  statement  changes  within  the 
OfHce  of  the  Associate  Administrator 
for  Program  Development,  for  the 
Bureau  of  Eligibility,  Reimbursement 
and  Coverage.  The  Bureau  of  Eligibility, 
Reimbursement  and  Coverage  is  retitled 
the  Bureau  of  Policy  Development.  The 
functional  statement  for  the  Bureau  is 
basically  unchanged,  however  the  term 
"reimbursement"  has  been  replaced  by 
the  term  "payment"  to  more  accurately 
reflect  the  actual  nature  of  the  Bureau's 
responsibilities. 

The  specific  changes  to  Part  F.  are 
described  below: 

•  Section  FQ.20.A.,  the  title  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage  (FQA)  is  deleted.  The  new 
title  is  Bureau  of  Policy  Development, 


and  the  functional  statement  is  revised 
as  follows: 

A.  Bureau  of  Policy  Development  (FQA) 

Reviews  existing  policy  and  develops 
new  policy  concerning  eligibility, 
coverage  of  benefits,  utilization 
effectiveness  of  providers  of  services, 
payment,  limits  to  the  costs  of  health 
care,  and  other  administrative  and 
technical  matters  for  the  Medicare  and 
Medicaid  programs.  Develops 
regulations  and  other  policy  issuances 
for  these  areas.  In  cooperation  with  the 
Office  of  General  Counsel,  coordinates 
litigation  affecting  these  programs, 
represents  HCFA  before  the  Office  of 
Hearings  and  Appeals,  Social  Security 
Administration  and  the  Provider 
Reimbursement  Review  Board  and 
conducts  Medicare  and  Medicaid 
hearings  on  behalf  of  the  Secretary  or 
Administrator  that  are  not  within  the 
jurisdiction  of  OHA,  SSA  or  the  States. 

Date:  May  22, 1968. 
Louis  W.  Sullivan. 

Secretary,  Department  of  Health  and  Human 
Services. 

[FR  Doc.  88-13027  Filed  5-31-89;  8:45  am] 
MUJNQ  COM  4120-01-11 


Social  Security  Adminiatratlon; 
Statement  of  Oiganization,  Functlona 
and  Delegation  of  Auttiortty 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  hereby 
given  that  Chapter  S5  is  being  amended 
to  redesignate  the  current  Office  of 
Governmental  Affairs  (OGA)  as  the 
Office  of  Public  Affairs  (OPA).  This 
amendment  to  Chapter  S5  is  being  made 
to  strengthen  and  focus  SSA's  public 
affairs  program  in  a  single 
organizational  entity.  Because  of  the 
recent  relocation  of  the  Congressional 
Relations  Staff  from  the  Office  of 
Governmental  Affairs  to  the  Office  of 
Legislation  and  Congressional  Affairs, 
the  redesignation  of  the  Office  of 
Governmental  Affairs  to  the  Office  of 
Public  Affairs  is  appropriate  to  more 
accurately  reflect  the  primary  function 
and  mission  of  this  organizational  entity. 
The  changes  to  be  made  to  the  Federal 
Register  are  as  follows: 

Chapter  S5 

Office  of  the  Deputy  Commissioner, 
Policy  and  External  Affairs 
S5.00    Mission 
S5.10    Organization 
S5.20    Functions 


Section  S5.10  The  Office  of  the 
Deputy  Commissioner.  Policy  and 
External  Affairs — (Organization): 

Change  C  to  read: 

C.  The  Office  of  Public  Affairs  (S5E). 
Section  S5.20     The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs— (Functions): 

Change  C  to  read: 

C.  The  Office  of  Public  Affairs  (S5E). 

Subchapter  S5E    The  Office  of 
Governmental  Affairs  Change  the 
organizational  title  from  the  Office  of 
Governmental  Affairs  to  the  Office  of 
Public  Affairs. 

Section  S5E.00     The  Office  of 
Governmental  Affairs — (Mission): 

Change  the  organizational  title  from 
the  Office  of  Governmental  Affairs  to 
the  Office  of  Public  Affairs. 

Section  S5E.10    The  Office  of 
Governmental  Affairs — (Organization): 

Change  the  Section  and  Subsection 
A.,  B.  and  C.  to  read: 

Section  S5E.10    The  Office  of  Public 
Affairs — (Organization): 

OPA,  under  the  leadership  of  the 
Associate  Commissioner  for  Public 
Affairs,  includes: 

A.  The  Associate  Commissioner  for 
Public  Affairs  (S5E). 

B.  The  Deputy  Associate 
Commissioner  for  Public  Affairs  (S5E). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Affairs  (S5E).  Section  S5E.20  The  Office 
of  Governmental  Affairs — (Functions): 

Change  the  Section  and  Subsections 
A.  B,  C  and  G  to  read: 

Section  S5E.20    The  Office  of  Public 
Affairs — (Functions): 

A.  The  Associate  Commissioner  for 
Public  Affairs  (S5E)  is  directly 
responsible  to  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (DCPEA),  for  carrying  out  OPA's 
mission  and  provides  managerial 
direction  to  the  major  components  of 
OPA. 

B.  The  Deputy  Associate 
Commissioner  for  Public  Affairs  (S5E) 
assists  the  Associate  Commissioner  in 
carrying  out  his/her  responsibilities  and 
performs  other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Affairs  (S5E)  provides  the  Associate 
Commissioner  and  Deputy  Associate 
Commissioner  with  staff  assistance  on 
the  full  range  of  their  responsibilities. 

G.  The  Office  of  External  Affairs 
(S5EM) — Change  the  reference  in 
Subsection  G.4.b  line  4  from  OGA  to  ^ 
OPA. 

Section  S5R.20    The  Office  of 
Policy — (Functions): 
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F.  The  Office  of  International  Policy: 
Change  Line  6  of  Section  F  to  read 

"SSA's  OPA.  with  other  public  and 

*  *  «M 

G.  The  Office  of  Regulations: 
Change  Line  12  of  Section  G  lo  read 

"SSA's  OPA,  negotiates  with  other 

*  *  *  *, 

Dated:  Mdy  22. 1989. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  88-13026  Filed  5-31-89:  &45  am] 

BILUNQ  CODE  4l«>-1t-« 


Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration 

Curent  List  of  l^t>oratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse.— 

action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Worlcplace  Drug  Testing  Programs  (53 
FR  11986).  A  similar  notice  listing  all 
currently  certified  laboratories  will  be 
published  bi-monthly,  and  updated  to 
include  laboratories  which  subsequently 
apply  and  complete  the  certification 
process,  if  any  listed  laboratory  fails  to 
maintain  its  certification,  it  will  be 
omitted  from  updated  lists  until  such 
time  as  it  is  restored  to  full  certification 
under  the  Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Applied  Research  (formerly 
the  Office  of  Workplace  Initiatives), 
National  Institute  on  Drug  Abuse,  Room 
lOA-53.  5800  Fishers  Lane,  Rockville, 
Maryland  20857. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Pub.  L. 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-montfa 
performance  testing  program  phis 
periodic  on-site  inspections.  In 


accordance  vrith  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  standards  set  forth  in  the 

Guidelines: 

(Submitted  for  publication  in  the  Federal 
Register  on  June  1, 1989.) 

American  BioTest  Laboratories,  Ina, 

3350  Scott  Boulevard.  Building  15. 

Santa  Clara,  CA  95054.  408-727-5525 
American  Medical  Laboratories.  11091 

Main  Street  P.O.  Box  188,  Fairfax,  VA 

22030,  703-691-9100 
Bio-Analytical  Technologies,  2356  North 

Lincohi  Ave.,  Chicago,  IL  60614,  312- 

880-6900       "^ 
Center  For  Human  Toxicology,  417 

Wakara  Way,  Rm.  290,  University 

Research  Park,  Salt  Lake  City,  UT 

84108,  801-581-5117 
Chem-Bio  Corporation,  140  E.  Ryan 

Road,  Oak  Creek  WI  53154,  80O-365- 

3840 
CompuChem  Laboratories,  Inc.,  Western 

Division,  600  West  North  Market 

Boulevard,  Sacramento,  CA  95834, 

916-923-0840,  (name  changed: 

formerly  ChemWest,  Analytical 

Laboratories,  Inc.) 
CompuChem  Laboratories,  Inc.,  3308 

Chapel  Hill/Nelson  Hwy.,  P.O.  Box 

12652,  Research  Triangle  Park,  NC 

27709,  919-549-8263 
Doctors  and  Physicians  Laboratory,  801 

E.  Dixie  Ave.,  Leesburg.  FL  32748,  904- 

787-9006 
Laboratory  of  Pathology  of  Seattle,  Inc. 

1229  Madison  Street,  Suite  500, 

Nordstrom  Medical  Tower,  Seattle. 

WA  98104  206-386-2672 
Med  Arts/South  Conununity  Hospital, 

1001  Southwest  44  th  Street,  Oklahoma 

City,  OK  73109,  4^35-636-7041 
MetPath,  Inc.,  1355  Mittel  Boulevard, 

Wood  Dale,  IL  60191.  313-595-3888 
MetPath.  Inc.,  One  Malcolm  Ave., 

Teterboro,  NJ  07608,  201-393-5000 
MedTox  Laboratories,  Inc.,  402  West 

County  Road  D,  St.  Paul,  MN  55112, 

612-636-7466 
National  Center  for  Forensic  Science,  A 

Division  of  Maryland  Medical 

Laboratory.  Inc.,  1901  Sulphur  Spring 

Road.  B-ltimore,  MD  21227,  301-247- 

9100,  (name  changed:  formerly 

Maryland  Medical  Laboratories,  Inc.) 
Nichols  Institute,  7323  Engineer  Road, 

San  Diego,  CA  92111,  619-278-5900 
Northwest  Toxicology,  Inc.,  1141  East 

3900  South,  Salt  Lake  City,  UT  84124, 

800-322-3361 
PharmChem  Laboratories,  Lie,  3925 

Bohannon  Drive,  Menlo  Park,  CA 

94025,  415-328-6200 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 

Road,  San  Diego,  CA  92111,  819-279- 

2600 


Roche  Biomedical  Laboratories,  6370 
Wilcox  Road.  Dublin.  OH  43017,  614- 
889-1061 

SmithKline  Bio-Science  Laboratories. 
2201  W.  Campbell  Park  Drive, 
Chicago,  IL  6061Z  312-885-2010, 
(name  changed:  formerly  Intematioiial 
Toxicology  Laboratories.  Inc.) 

SmithKline  Bio- Science  Laboratories, 
8000  Sovereign  Row.  Dallas,  TX  75247, 
(name  changed:  formerly  International 
Clinical  Laboratories),  214-638-1301 

South  Bend  Medical  Foundation,  Inc., 
530  North  Lafayette  Blvd.,  South  Bend. 
IN  46601,  219-234-4176 

Southgate  Medical  Laboratory,  Inc. 
21100  Soutiigate  Park  Boulevard. 
Cleveland,  OH  44137,  800-338-0166 

Ricliard  A.  MiUstein, 

Deputy  Director  National  Institute  on  Drug 

Abuse. 

[PR  Doc  89-12982  Filed  S-31-aQ:  8:45  an] 

BIUJNG  COOC  4MO-J0-M 

Advisory  Comntittee  Meeting  in  Jime 

AGENCY:  Alcohol.  Drug  Abuse,  and 
Menial  Health  Administration,  HHS. 

ACTION:  Correction  of  mpf  ling  notice. 

SUMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  Mi^y  15, 1<»89, 
Volume  54,  No.  92.  on  pas**  20924  that 
the  Drug  Abuse  Epidpmioloijy  and 
Prevention  Research  Review  Committee 
would  meet  on  )une  19-22.  The  meetings 
will  take  place  June  19-23. 

Date:  May  25. 1989. 
Peggy  W.  Cockrill. 

Committee  Mana^fment  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Heal ih 

A  dministration. 

[FR  Doc.  8&-12976  Filed  5-31-69.  &45  am] 

BHJJNG  COOE  41«0-2O-« 

Advisory  Committee  Meeting  in  June 

AGENCY:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  one  of  the 
agency's  initial  review  committees  in  the 
month  of  June  1989.  This  ccnamittee  will 
be  performing  initial  review  of 
applications  for  Federal  assistance. 
Therefore,  portions  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C.  app.  2  10(d).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
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Committee  Name:  Biochemistry 
Research  Sul)COinmittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee.  NIDA 

Date  and  Time:  June  13-14:  8:30  a.m. 

Place:  Rockvilie  Room,  Crowne  Plaza 
Holiday  Inn,  1750  Rockvilie  Pike, 
Rockvilie.  MD  20852 

Status  of  Meeting:  Open — June  13: 
8:30-9:00  a.m.  Closed— Otherwise. 

Contact-  Rita  Liu.  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockvilie,  Maryland  20857.  (301)  443- 
2820      ^'' 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  fmal  review. 

Substantive  information,  summary  of 
the  meeting,  and  roster  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Camilla  Holland,  NIDA  Committee 
Management  OfTicer.  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockvilie.  MD  20857.  (301)  443-2620. 

Date:  May  25. 1989. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohoi, 
Drug  Abuse,  and  Mentai  Health 
Administration. 

[FR  [)oc.  88-12975  Filed  5-31-89: 8:45  am] 
MUJNQ  COOK  41«0-aD-ll 


Food  and  Drug  Administration 
IDocket  No.  89F-01S71 

Ciba-Geigy  Corp^  niing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  announcing  that  Ciba- 
Geigy  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2-methyl-4.6- 
bis((octylthio)methyl]  phenol  as  a 
stabilizer  for  polymers  used  as 
adhesives.  gaskets,  cements,  repeat-use 
rubber  articles  and  paper  additives  in 
contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (section  409(b)(5)  (21  U.S.C. 
348(b)[5])),  notice  is  given  that  a  petition 
(FAP  9B4144)  has  been  filed  by  Ciba- 


Geigy  Corp.,  7  Skyline  Drive, 
Hawthorne,  NY  1052-2188,  proposing 
that  S  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2C10)  be  amended  to  provide  for  the  ' 
safe  use  of  2-methyl-4,6- 
bis((octylthio)methyl]  phenol  as  a 
stabilizer  for  polymers  used  as 
adhesives,  gaskets,  cements,  repeat-use 
rubber  articles  and  paper  additives  in 
contact  with  food. 

The  potential  environemntal  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
fmding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regualtion  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  May  19, 1989. 
Fcad  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  8&-12979  Filed  5-31-88;  8:45  am) 

BHJJNO  COOC  4K0-01-M 


(Docket  No.  89F-0167] 

MIchelman,  inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Michelman,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  partial  sodium  salt  of 
ethlene-acrylic  acid  copolymer  as  an 
adhesive  component  in  laminates  that 
contact  dry  food. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPtEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (section  409(b)(5)  (21  U.S.C. 
348(b)(5)),  notice  is  given  that  a  petition 
(FAR  9B4146)  has  been  filed  by 
Michelman,  Lnc,  Cincinnati.  OH  45236, 
proposing  that  §  175.105  Adhesives  be 
amended  to  provide  for  the  safe  use  of 
the  partial  sodium  salt  of  ethylene- 
acrylic  acid  copolymer  as  an  adhesive 
component  in  laminates  that  contact  dry 
food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  flnds  that  an  environmental 
impact  statement  is  not  required  and 


this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 
Dated:  May  19, 1989. 

Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied,  Nutrition. 
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Healtti  Care  Financing  Administration 
(BERC-394-FN] 

Medicare  Program;  Additions  and 
Deletions  From  tt>e  Current  List  of 
Covered  Surgical  Procedures  for 
AmtHilatory  Surgical  Centers 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Final  notice. 

SUMMARY:  This  final  notice  announces 
additions  and  deletions  to  the  current 
list  of  surgical  procedures  fofivhich 
facility  services  are  covered  when  the 
procedures  are  performed  in  an 
ambulatory  surgical  center  (ASC).  We 
are  adding  one  procedure  and  deleting 
48  procedures.  The  changes  contained  in 
this  final  notice  result  from  our 
consideration  of  the  public  comments 
received  in  response  to  a  proposed 
notice  published  on  August  11, 1987  and 
from  analysis  of  more  recent  data  and 
subsequent  consultation  with  medical 
organizations  and  professional  societies. 

This  notice  implements  section 
1833(i)(l)  of  the  Social  Security  Act,  as 
amended  by  section  9343  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  that  requires,  in  part,  that  the  list  of 
covered  ASC  procedures  be  reviewed 
and  updated  every  2  years. 
EFFECTIVE  DATES:  For  ASC  procedures 
that  are  being  removed  from  the  current 
list,  the  elective  date  is  August  30, 1989. 
The  effective  date  for  procedures  being 
added  to  the  list  is  July  3, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  McGrath,  (301)  966-4635. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  934  of  Pub.  L.  96-499,  the 
Omnibus  Reconciliation  Act  of  1980. 
amended  Title  XVIII  of  the  Social 
Security  Act  (the  Act)  to  authorize 
Medicare  Part  B  coverage  for  facility 
services  furnished  in  connection  with 
certain  surgical  procedures  performed  in 
an  ambulatory  surgical  center  (ASC). 


With  respect  to  the  surgical  procedures 
covered  under  this  provision,  section 
1833  (i)(l)  of  the  Act  requires  the 
Secretary  to  specify,  in  consultation 
with  appropriate  medical  organizations, 
surgical  procedures  that,  although 
appropriately  performed  in  an  inpatient 
hospital  setting,  can  also  be  performed 
safely  on  an  ambulatory  basis.  The 
report  accompanying  the  legislation 
(Report  of  the  Committee  on  the  Budget 
to  Accompany  H.R.  7765.  H.R.  Rep.  No. 
96-1167.  96th  Cong.,  2d  Sess.  390  (1980)) 
explained  that  Congress  intended  that 
procedures  ciurently  performed  on  an 
ambulatory  basis,  especially  in 
physicians'  offices,  that  do  not  generally 
require  the  more  elaborate  facilities  of 
an  ASC.  should  not  be  included  on  the 
list  of  covered  procedures. 

In  line  with  this  Congressional  intent, 
our  current  regulations  specify  the 
following  fwir  requirements  regarding 
the  range  on:overed  services: 

1.  Procedures  on  the  Hst  are  to  be 
those  commonly  performed  on  an 
inpatient  basis  but  wluch  also  may  be 
safely  performed  in  an  ambulatory 
surgical  facility  (42  CFR  416.65(a)(1)). 

2.  The  list  is  to  exclude  procedures 
that  are  commonly  performed,  or  that 
may  be  safely  performed,  in  physicians' 
offices  (S  416.65(a)(2)). 

3.  Procedures  are  limited  to  those 
requiring  a  dedicated  operating  room 
and  generally  not  requiring  an  overnight 
stay  (§  416.65(a)(3)). 

4.  The  list  may  not  contain  procedures 
excluded  from  Medicare  coverage 

(9  416.65(a)(4)). 

The  list  of  covered  procedures  merely 
indicates  procedures  for  which  payment 
may  be  made  if  performed  in  the  ASC  It 
does  not  require  that  these  procedures 
be  performed  in  an  ASC.  nor  is  any 
special  review  or  justification  required  if 
listed  procedures  are  performed  on  a 
hospital  inpatient  basis.  The  choice  of 
operating  site  remains  a  matter  for  the 
professional  judgment  of  the  patient's 
physician  who  appropriately  may  decide 
that  a  procedure  on  the  Ust  may  be 
safety  performed  only  on  an  inpatient 
basis. 

Section  1833(i)(2)(A)  of  the  Act.  as 
amended  by  section  9343  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1986  (Pub.  L  99-509),  provides  that  by 
July  1. 1987,  and  annually  thereafter,  the 
Secretary  must  review  and  update  ASC 
payment  rates.  In  addition,  section 
1833(i)(l)  provides  that  the  list  of 
procedures  must  have  been  reviewed 
and  updated  every  2  years.  Since  the 
current  list  of  covered  procedures  was 
published  April  21, 1987.  we  must 
update  that  list  by  April  21. 1989. 

Currently,  ASC  covered  procedures 
are  classified  according  to  a  four  group 
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payment  classification  system,  as 
follows: 

Group  1— $274 
Group  2 — $326 
Group  3 — $351 
Group  4 — $399 

The  ASC  facility  payment  for  all 
procedures  in  each  group  is  at  a  single 
rate  adjusted  for  geographic  variation. 
This  prospectively  determined  facility 
group  rate  does  not  include  physicians' 
fees  and  other  medical  items  and 
services  (for  example,  prosthetic 
devices,  except  intraocular  lenses)  for 
which  separate  payment  is  authorized 
under  other  provisions  of  the  Medicare 
program.  Rather,  the  rate  is  a  standard 
overhead  amount  which  covers  the  cost 
of  service*  such  as  nursing,  supplies, 
equipment  and  use  of  the  facihty. 

As  required  by  section  1833(1)  of  the 
Act.  we  reviewed  the  ASC  payment 
rates  and  proposed  revisions  to  the  rates 
and  reimbursement  methodology  in  the 
August  18, 1988  Federal  Register  (53  FR 
31468). 

Also,  in  accordance  with  section 
1833(i)  of  the  Act  the  latest  update  to 
the  list  of  covered  ASC  procedures  was 
published  in  the  Federal  Register  on 
April  21. 1987  (52  FR  13176).  The  update 
supplemented  the  original  list  of  covered 
ASC  procedures  published  on  August  5. 
1982  (47  FR  34099).  Further,  on  August 
11, 1987.  we  published  a  proposed  notice 
(52  FR  29729)  that  announced  proposed 
additions  to  and  deletions  fit)m  the  list. 

n.  Provisions  of  the  Proposed  Notice 

In  the  proposed  notice,  we  announced 
proposed  additions  and  deletions  to  the 
current  Ust  of  surgical  procedures  for 
which  facility  services  are  covered 
when  the  procedures  are  performed  in 
an  ASC.  The  proposed  deletions  were 
based  on  analysis  of  new  data  that 
showed  that  some  of  the  surgical 
procedures  on  the  existing  ASC  list  did 
not  meet  the  criteria  that  they  be 
conunonly  performed  on  an  inpatient 
basis  in  hospitals  or  not  be  commonly 
performed  in  physicians'  offices.  In  the 
notice,  we  also  solicited  public 
comments  on  additional  procedures  to 
be  added  to  the  current  list  of  approved 
ASC  procedures  and  specifically  invited 
comments  on  extracorporeal  shock 
wave  Uthotripsy. 

We  evaluated  the  usual  site  of  service 
surgical  procedures  considered  for 
coverage  under  the  ASC  benefit  based 
on  the  Part  B  Medicare  Data  files 
(BMAD),  which  are  maintained  centrally 
as  a  component  of  the  Medicare 
statisticaJ  system.  One  of  the  BMAD 
files  is  the  procedure  file,  from  which 
source  data  are  extracted  to  create  an 
array  of  every  procedure  code  used  by 


each  carrier  in  processing  Medicare 
claims.  The  procedure  file  includes  such 
data  elements  as  frequency,  submitted 
charges,  allowed  charges,  and  denied 
services.  These  variables  can  be  arrayed 
for  each  procedure  code  by  site  of 
service  (for  example,  physician's  office, 
ASC,  inpatient  hospital,  outpatient 
hospital)  and  by  type  of  service  (for 
example,  surgical  service). 

The  procedure  file  is  constructed  from 
100  percent  of  the  bills  processed 
annually  by  carriers  reporting 
procedures  using  the  HCFA  Common 
Procedure  Coding  System  (HCPCS).  The 
source  data  that  we  used  in  assessing 
site  of  service  were  claims  processed  in 
calendar  year  1984.  The  1984  file 
excluded  claims  processed  by  carriers 
servicing  Texas.  Utah,  Michigan, 
Georgia,  and  New  Jersey  because  in  that 
year  those  carriers  did  not  report  using 
HCPCS  codes. 

When  we  arrayed  currently  covered 
ASC  services  by  site  of  service,  we 
found  that  many  of  them  were  not 
commonly  furnished  on  an  inpatient 
basis  or  were  furnished  in  physicians'^ 
offices  a  majority  of  the  time.  Based  on 
these  data,  it  would  be  contrary  to  our 
regulations  and  program  objectives  to 
continue  to  cover  them  when  performed 
in  an  ASC.  We  decided  that  if  a 
procedure  is  performed  on  an  inpatient 
basis  20  percent  of  the  time  or  less,  or  in 
physicians'  offices  50  percent  of  the  time 
or  more,  it  should  not  be  covered  in  an 
ASC.  Subsequently,  we  identified  70 
procedure  codes  that  we  proposed  to 
delete. 

m.  Discussion  of  Public  Comments  on 
the  Proposed  Notice 

We  received  927  pieces  of  timely 
correspondence,  most  of  which 
expressed  opposition  to  the  deletion  of 
one  or  more  of  the  procedures  from  the 
list.  Many  of  the  general  comments 
expressed  support  for  ASCs. 

Approximately  400  comments  were 
deleted  from  urologists  and  their 
patients,  all  opposed  to  the  deletion  of 
CPT  code  52000,  cystourethroscopy.  The 
next  largest  group  writing  in  opposition 
to  the  deletions  were  practicing 
podiatrists  and  podiatric  medical 
students,  the  latter  sending  a  signed 
petition.  The  remaining  comments  were 
spread  among  plastic  surgeons, 
orthopedic  surgeons,  ophthalmologists, 
otolaryngologists,  thoracic  surgeons, 
hand  surgeons,  obstetricians/ 
gynecologists,  pathologists,  and  dentists. 
In  addition,  ASCs.  hospitals  and  a 
lithotripsy  center  submitted  comments. 

The  commenters'  objections  to  many 
of  our  proposed  deletions  were 
supported  by  our  subsequent  analysis  of 
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Medicare  claims  data  processed  in 
calendar  year  1986.  As  a  result  of  the 
analysis  of  this  more  recent  complete 
billing  data,  we  are  retaining  22  of  the  70 
CPT-4  codes  originelly  proposed  for 
deletion.  A  summary  of  the  comments, 
and  our  responses  to  them,  follow: 

A.  Impact  on  Rural  Areas 

Comment:  Several  commenters 
expressed  concern  that  the  proposal 
would  adversely  affect  rural  health  care 
because  (1)  elderly  patients  would  be 
required  to  travel  long  distances  to 
receive  services  that  would  no  longer  be 
available  locally;  (2)  rural  hospitals 
would  lose  income  which  would  affect 
their  ability  to  provide  comprehensive 
care:  and  (3)  the  availability  of  health 
care  in  rural  areas  would  be  decreased 
if  facilities  for  these  procedures  were 
unavailable.  Also,  it  was  suggested  that 
the  increased  cost  of  providing  the 
services  in  an  urban  area  would  negate 
any  advantage  gained. 

Response:  We  believe  the  commenters 
overestimate  the  impact  of  the  proposed 
deletions  on  ASCs  and.  to  some  extent 
misunderstand  the  effect  of  deleting  the 
procedures.  First,  the  deletion  of  48 
procedures,  mostly  of  the  integumentary 
system,  will  not  have  a  signiflcant 
financial  impact  on  an  individual  ASC. 
This  is  a  small  number  of  procedures  to 
be  deleted,  especially  in  light  of  the 
approximate  1300  procedures  that  were 
added  to  the  list  of  covered  ASC 
procedures  on  April  21. 1987  (52  FR 
13176).  Second,  since  the  deletion  of  a 
given  procedure  from  HCFA's  list  does 
not  mean  that  it  may  no  longer  be 
performed  in  an  ASC  (although  the  ASC 
would  receive  no  facility  fee  for  the 
procedure's  performance)  or  in  a 
hospital  outpatient  department,  it  is 
incorrect  to  assume  that  elderly  patients 
will  need  to  travel  to  urban  areas  to 
receive  care. 

B.  Impact  on  Hospitals 

Comment  Several  commenters 
expressed  concern  that  if  a  procedure 
was  deleted  from  the  ASC  list,  then  no 
reimbursement  would  be  made  for  the 
procedure  in  the  hospital  outpatient 
department  since  the  outpatient 
departeaent  is  paid  for  ASC  listed^ 
procedures  using  ASC  reimburiiment 
guidelines.  Others  believed  that  rural 
hospitals  would  be  forced  to  create  a 
separate  and  distinct  ASC  in  order  to  be 
reimbursed. 

Response:  As  noted  in  our  response  to 
comments  on  the  impact  of  our  proposal 
on  rural  areas,  we  beheve  that  the 
commenters  misunderstand  the  effect  of 
deleting  a  procedure  from  the  list.  The 
deletion  of  a  procedure  simply  means 
that  an  ASC  will  no  longer  receive  a 


facility  fee  for  the  performance  of  that 
procedure.  It  does  not  mean  that 
hospitals  will  not  be  paid  for  performing 
the  procedure  in  their  outpatient 
departments.  Payment  for  the 
performance  of  deleted  procedures  will 
be  made  to  hospital  outpatient 
departments  on  a  reasonable  cost  basis. 
Hospitals  do  not  need  to  build  distinct 
and  separate  ASCs  in  order  to  be  paid 
for  performing  procedures  on  the  list. 

C.  Impact  on  Physicians'  Offices 

Comment-  Some  physicians  expressed 
concern  that  the  performance  of  several 
of  the  procedures  proposed  for  deletion 
would  be  inappropriate  if  performed  in 
an  office  setting  because  office  surgical 
facilities  are  totally  unregulated. 

Response:  We  believe  that  the 
commenters  are  expressing  concern  that 
procedures  performed  in  physicians' 
offices  are  not  subject  to  the  same 
quality  of  care  and  medical  necessity 
reviews  as  are  procedures  performed  in 
hospitals  and  ASCs.  While  that  is  true, 
we  note  that  the  deletion  of  a  procedure 
from  the  ASC  list  does  not  mean  it  must 
be  performed  in  a  physician's  office.  We 
expect  physicians  to  select  the 
appropriate  setting  for  the  performance 
of  any  procedure,  taking  into  account 
the  circumstances  of  a  particular 
patient. 

Comment:  Several  physicians 
expressed  concern  that  the  performance 
of  a  procedure  under  general  or  spinal 
anesthesia  in  the  ofHce  would  require 
extensive  equipping  and  additional 
special  staff  and  that  monitored 
anesthesia  would  be  an  additional 
liability. 

Response:  As  noted  above,  we  are  not 
mandating  that  these  procedures  be 
performed  in  the  office  setting.  Further, 
we  are  not  precluding  their  performance 
in  an  ASC.  The  deletion  of  a  procedure 
from  the  list  simply  means  that  the  ASC 
will  not  be  paid  a  facility  fee  for  the 
performance  of  the  procedure.  The 
physician  would  continue  to  be  paid  on 
a  reasonable  charge  basis  regardless  of 
the  setting  in  which  the  procedure  was 
performed  (office.  ASC.  or  hospital). 

Comment-  Several  conunenters  noted 
that  there  is  no  additional  facility  fee 
paid  to  a  physician's  office  and  that  the 
cost  incurred  for  the  performance  of  a 
procedure  deleted  &om  the  ASC  list 
would  be  borne  directly  by  the 
physician  and  would  result  in  a 
substantial  loss  each  time  a  Medicare 
patient  is  treated.  Commenters  alleged 
that  if  the  proposed  deletions  occurred, 
physicians  would  incur  expenditures  to 
(1)  remodel  and  redesign  areas  in  their 
offices;  (2)  maint'^in  emergency  supplies 
and  equipment:  (3)  hire  trained 
personnel;  and  (4)  purchase  sterile 


equipment  and  supplies.  It  was  argued 
that  this  would  lead  to  an  unnecessary 
duplication  of  services  already  available 
at  ASCs. 

Response:  First  as  noted  above. 
HCFA  does  not  mandate  that  any 
surgery  be  performed  in  the  office. 
Second,  our  billing  data  indicate  that 
most  of  the  procedures  we  are  deleting 
from  the  list  are  routinely  performed  in 
physicians'  offices.  Althoujgh  there  are 
undoubtedly  additional  costs  associated 
with  the  performance  of  these 
procedures  in  the  office,  we  do  not 
beheve  that  they  result  in  substantial 
losses  given  the  extent  to  which 
physicians  already  perform  them 
without  additional  payments  over  and 
above  their  professional  fees. 

D.  Threshold  Rule 

Comment:  Many  commenters  objected 
to  our  decision  to  delete  from  the  ASC 
list  any  procedure  that  is  performed  on 
an  inpatient  basis  20  percent  of  the  time 
or  less  or  in  physicians'  offices  50 
percent  of  the  time  or  more.  It  was 
argued  that  the  threshold  rule  is 
arbitrary  and  that  its  appHcation  would 
reduce  die  cost  savings  associated  with 
ASCs. 

Response:  We  acknowledge  that  the 
threshold  levels  are,  to  some  extent 
judgmental  and  that  other  levels  (higher, 
or  lower)  could  have  been  selected.  We 
decided  that  the  fairest  and  least 
arguable  level  for  "commonly  performed 
in  physicians'  offices"  would  be  50 
percent  or  higher.  We  rejected  the 
application  of  a  50  percent  level  for 
"commonly  performed  on  an  inpatient 
basis"  because  that  level  would  have 
led  to  a  much  greater  number  of 
deletions  and  because  we  recognized 
that  in  the  past  few  years,  more  and 
more  procedures  that  had  been  done  on 
an  inpatient  basis  are  now  being  done 
on  an  outpatient  basis.  We  recognize 
that  the  deletion  of  procedures  from  the 
list  will  have  some  effect  on  ASCs. 
However,  to  be  consistent  with 
Congressional  intent  and  our 
regulations,  we  are  obliged  to  assure 
that  the  list  excludes  procedures  that 
are  commonly  performed  in  physicians' 
offices  or  not  commonly  performed  on 
an  inpatient  basis. 

We  note  that  the  threshold  levels  are 
intended  to  be  general  guidelines  rather 
than  absolute  cut-o^  points.  In  some 
situations,  we  have  made  exceptions 
and  not  deleted  procedures  that  would 
have  been  deleted  by  a  strict  application 
of  the  threshold  rule.  Such  exceptions 
have  been  made  in  cases  where  the  high 
level  of  ASC  utilization  has  itself 
depressed  the  inpatient  rate  below  the 
20  percent  level.  In  addition,  some 


procedures  have  remained  on  the 
approved  list  in  order  to  maintain  a 
clinically  consistent  approach.  In  some 
other  cases,  with  borderline  data,  we 
accepted  the  comments  of  those  arguing 
that  quality  of  care  could  be  threatened 
if  the  procedures  were  deleted  from  the 
ASC  approved  list. 

^>BiIling  Data— (Deletions) 

Comment:  Several  commenters 
questioned  the  validity  of  the  BMAD  file 
noting  that  the  "place  of  service" 
indicator  on  a  billing  form  may  not  be 
correctly  completed  since  it  does  not 
affect  payment.  Others  questioned  the 
appropriateness  of  analyzing  1984  data 
that  did  not  include  information  from  all 
carriers. 

Response:  We  acknowledge  that  the 
place  of  service  indicator  in  the  1984 
BMAD  file  was  not  validated.  However, 
it  was  the  best  available  information  at 
the  time  the  proposed  notice  was 
published  and,  to  a  large  extent 
contained  information  provided  by 
physicians  or  their  staff.  Therefore,  we 
are  reasonably  confident  that  it 
contained  accurate  information.  Since 
the  publication  of  the  proposed  notice, 
more  recent  and  complete  information 
has  become  available.  We  analyzed  the 
1985  and  1986  BMAD  files  which  include 
information  from  all  the  carriers,  and 
found  that  several  of  the  procedures  that 
we  had  proposed  for  deletion  were  not 
performed  as  frequently  in  physicians' 
offices  as  the  1984  BMAD  file  data 
suggested.  Where  these  more  current 
data  were  consistent  with  the  comments 
we  received,  we  retained  the  procedures 
on  the  list.  We  provide  an  analysis  of 
the  data  and  our  response  to  comments 
for  each  of  the  proposed  deletions  in  the 
following  sections.  We  did  not  receive 
specific  comments  on  every  individual 
procedure  code.  However,  since  many  of 
the  commenters  objected,  in  general,  to 
the  deletion  of  any  procedures,  we  will 
provide  the  basis  of  our  final  decision 
for  each  of  the  individual  procedures. 

1.  Integumentary  System 

a.  Excision  of  skin  tags  (procedure 
codes  11200  and  11201):  No  specific 
comments  were  received  on  these 
procedures.  BMAD  data  for  1986 
indicate  that  these  procedures  are 
performed  over  90  percent  of  the  time  in 
physicians'  office.  Therefore,  they  are 
deleted. 

b.  Excision  of  benign  lesions 
(procedure  codes  11401, 11402, 11403. 
11404, 11421,  11422, 11423, 11441, 11442, 
11443,  and  11444):  Several  commenters 
objected  to  the  proposed  deletion  of 
excisions  of  lesions  of  greater  than  2.0 
cm  diameter.  In  particular,  concern  was 
expressed  over  the  removal  of  larger 
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lesions  of  the  face  and  genitalia  in  an 
office  setting.  MVAD  data  for  1986 
indicate  that  all  of  the  proposed 
deletions  are  performed  less  than  5 
percent  of  the  time  on  an  inpatient  basis 
and  more  than  60  percent  of  the  time  in 
physicians'  offices.  Therefore,  they  are 
deleted.  It  is  possible  that  the 
commenters'  views  that  larger  lesions  of 
the  genitalia  and  face  should  not  be 
removed  in  an  office  setting  would  be 
supported  if  the  data  were  based  on 
more  precise  CPT-4  codes.  For  instance, 
procedure  code  11444  includes  lesions  of 
the  eyelids,  ears.  nose.  Ups  and  mucus 
membranes  in  addition  to  the  face.  At 
the  present  time,  we  have  no  means  of 
distinguishing  the  specific  site  of  the 
lesions  that  are  excised.  We  will  explore 
other  methods  to  distinguish  these 
procedures  (for  example,  link  narrative 
diagnosis  and  procedure  codes).  In  the 
interim,  however,  the  procedures  will  be 
deleted  from  the  list  based  on  BMAD 
data  for  1986. 

c.  Excision  of  malignant  lesions 
(procedure  codes  11600, 11601, 11602, 
11603, 11604,  11620,  11621,  11622. 11823. 
11624,  11640.  11641,  11642, 11643,  and 
11644):  The  most  frequently  received 
comments  were  from  urologists  who 
expressed  opposition  to  the  deletion  of 
excisions  of  malignant  lesions  of  the 
scalp,  neck,  hands,  feet  and  genitalia 
(procedure  codes  11620  through  11624) 
because  of  their  concern  that  malignant 
lesions  of  the  male  genitalia  cannot  be 
easily  or  safety  performed  in  an  office 
setting.  Other  commenters  felt  that  skin 
lesions  of  any  size  that  might  be 
malignant  should  remain  on  the  list 
because  a  frtizen  section  diagnosis 
might  be  required.  BMAD  data  for  1986 
indicate  that  malignant  lesions  are 
excised  more  frequently  on  an  inpatient 
basis  than  are  benign  lesions.  All  of  the 
proposed  deletions  are  performed  55-85 
percent  of  the  time  in  physicians' 
offices.  As  with  benign  lesions,  we  note 
the  difficulty  in  distinguishing  the 
location  of  lesions  tlirough  the 
procedure  codes  that  combine  several 
locations  in  a  single  code.  We  will 
explore  other  methods  of  distinguishing 
the  precise  location  of  the  lesions.  In  the 
interim,  however,  the  procedures  will  be 
deleted  from  the  list  based  on  BMAD 
data  for  1986.  We  note  again  that  the 
deletion  of  these  procedures  from  the 
ASC  list  does  not  mean  that  they  must 
be  performed  in  an  office  setting.  If  a 
physician  believes  that  his  office  is  not 
adequately  equipped  or  staffed  to 
perform  a  given  procedure  safely,  the 
physician  should  arrange  to  perform  the 
procedure  in  a  setting  appropriate  to  the 
patient's  needs. 

d.  Excision  of  nail  and  nail  matrix, 
partial  or  complete,  for  permanent 


removal  (procedure  code  11750):  No 
specific  comments  were  received  on  this 
procedure.  BMAD  data  for  1986  indicate 
that  it  is  performed  over  80  percent  of 
the  time  in  physicians'  offices. 
Therefore,  it  is  deleted. 

2.  Musculoskeletal  System 

a.  Treatment  of  closed  or  open  nasal 
fracture  without  manipulation 
(procedure  code  21310):  No  specific 
comments  were  received  on  this 
procedure.  BMAD  data  for  1986  indicate 
that  although  it  is  performed  16  percent 
of  the  time  on  an  inpatient  basis,  it  is 
performed  less  than  50  percent  of  the 
time  in  physicians'  offices.  Therefore,  it 
will  not  be  deleted  from  the  Ust. 

b.  Tenotomy,  hand  or  finger 
(procedure  codes  26060  and  26460):  No 
specific  comments  were  received. 
BMAD  data  for  1986  indicate  that  these 
procedures  are  perfomed  more  than  20 
percent  of  the  time  on  an  inpatient  basis 
and  less  than  50  percent  of  the  time  in 
physicians'  offices.  Therefore,  they  will 
not  be  deleted  from  the  list 

c.  Tenotomy  procedures,  foot  or  toe 
(procedure  codes  28010.  28011.  28230, 
28232.  28234.  and  28240):  For  these  and 
the  other  foot  and  toe  procedures 
discussed  below,  many  comments  were 
received  expressing  concern  that 
deleting  the  procedures  would  adversely 
affect  quality  of  care.  In  particular, 
podiatrists  were  concerned  that  the 
deletion  of  a  procedure  fijpm  the  hst 
would  force  podiatrists  to  attempt  the 
procedure  in  their  offices  where  the 
appropriate  staff  and  equipment  might 
not  be  available.  Commenters  stated 
that  ASCs  would  not  permit  podiatrists 
to  use  their  facihties  if  a  facility 
payment  was  not  available  and  that 
many  podiatrists  do  not  have  the  option 
of  using  hospital  outpatient  departments 
since  surgical  privileges  are  not 
available  to  podiatrists  in  many  parts  of 
the  country.  Several  orthopedic  surgeons 
also  objected  to  the  deletion  of  the 
procedures  but  for  different  reasons. 
They  claimed  that  the  data  were  skewed 
by  the  podiatrists  who  fi^quently 
perform  the  procedures  in  their  offices. 
They  also  indicated  that  for  reasons  of 
quality  this  was  inappropriate  and  that 
the  procedures  can  be  performed  safely 
only  in  an  ASC  or  hospital.  We 
acknowledge  that  podiatrists  in  some 
areas  of  the  country  may  be  unable  to 
obtain  surgical  privileges  at  their  local 
hospital,  although  we  believe  that  this 
problem  is  diminishing  with  time.  In 
response  to  the  concern  that  the 
podiatrists  are  skewing  the  data,  we 
performed  a  special  analysis  that 
confirmed  that  podiatrists  perform  in 
their  offices  the  foot  and  toe  procedures 
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proposed  for  deletion  more  frequently 
than  other  practitioners.  However,  we 
have  no  evidence  that  the  quality  of  care 
provided  in  an  office  setting  (by 
podiatrists  or  some  orthopedic  surgeons) 
is  less  than  that  provided  in  an  ASC  or 
hospital  outpatient  department.  Also, 
BMAD  data  for  1986  indicate  that  all  the 
tenotomies  proposed  for  deletion  are 
performed  in  an  office  setting  between 
54-77  percent  of  the  time.  Therefdre, 
they  are  deleted. 

d.  Osteotomy  procedures  (procedure 
codes  26567,  28306.  28308.  28310.  and 
28312):  The  comments  received  on  the 
proposed  deletion  of  osteotomy 
procedures  were  comparable  to  those 
received  on  tenotomies.  Unlike 
tenotomies,  however,  the  more  recent 
BMAD  data  for  1986  indicate  that,  with 
the  exception  of  an  osteotomy  of  the 
proximal  phalanx  of  the  first  toe 
(procedure  code  28310)  and  osteotomy 
of  other  phalanges,  any  toe  (procedure 
code  28312),  all  the  osteotomy 
procedures  proposed  foi"  deletion  are 
performed  more  than  20  percent  of  the 
time  on  an  inpatient  basis  and  less  than 
50  perceiTt  of  the  time  in  physicians' 
offices.  Data  on  procedure  codes  28310 
and  28312  indicate  that  they  are 
performed  18  and  25  percent  of  the  time 
on  an  inpatient  basis  and  54  and  51 
percent  of  the  time  in  physicians' 
offices,  respectively.  In  light  of  the 
comments  received,  the  more  recent 
data,  and  for  the  sake  of  clinical 
consistency,  all  of  the  osteotomy 
procedures  that  had  been  proposed  for 
deletion  will  be  retailed  on  the  list. 

e.  Fasciotomy.  plarkar  and/or  toe. 
subcutaneous  (proceabre  code  282006): 
No  specific  comments  were  received  on 
this  procedure.  BMAD  data  for  1986 
indicate  that  it  is  performed  more  than 
20  percent  of  the  time  on  an  inpatient 
basis  and  less  than  50  percent  of  the 
time  in  physicians'  offlces.  Therefore,  it 
will  not  be  deleted  from  the  list. 

f.  Repair  of  suture  of  tendon,  foot, 
flexor,  single  (procedure  code  28200):  No 
speciHc  comments  were  received  on  this 
procedure.  BMAD  data  for  1988  indicate 
that  it  is  performed  more  than  20  percent 
of  the  time  on  an  inpatient  basis  and 
less  than  50  percent  of  the  time  in 
physicians'  offices.  Therefore,  it  will  not 
be  deleted  from  the  list. 

g.  Capsulotomy.  midtarsal  (Heyman 
type  procedure)  (procedure  code  28264): 
No  speciHc  comments  were  received  on 
this  procedure.  BMAD  data  for  1985 
indicate  that  it  is  performed  more  than 
20  percent  of  the  time  on  an  inpatient 
basis  and  less  than  50  percent  of  the 
time  in  physicians'  offices.  Therefore,  it 
will  not  be  deleted  from  the  list. 

h.  Capsulotomy  for  contracture, 
metatarsophalangeal  Joint  (procedure 


code  28270)  and  interphalangeal  joint 
(procedure  code  28272):  No  specific 
comments  were  received  on  this 
procedure.  BMAD  data  for  1986  indicate 
that  these  procedures  are  performed 
over  70  percent  of  the  time  in 
physicians'  offices.  Therefore,  they  are 
deleted. 

i.  Hammertoe  procedures  (procedure 
code  28285  and  28286):  No  specific 
comments  were  received  on  this 
procedure.  BMAD  data  for  1988  indicate 
that  these  procedures  are  performed 
more  than  20  percent  of  the  time  on  an 
inpatient  basis  and  less  than  50  percent 
of  the  time  in  physicians'  offices. 
Therefore,  they  will  not  be  deleted  from 
the  list. 

3.  Respiratory  System 

a.  Repair  nasal  septal  perforations 
(procedure  code  30630):  Several 
commenters  objected  to  the  deletion  of 
this  procedure  which,  in  their  opinion, 
should  not  be  performed  in  an  office 
setting.  BMAD  data  for  1986  support  the 
comments,  indicating  that  this  procedure 
is  performed  more  than  20  percent  of  the 
time  on  an  inpatient  basis  and  less  than 
50  percent  of  the  time  in  physicians' 
offices.  Therefore,  it  will  not  be  deleted 
from  the  list. 

b.  Laryngoscopy  procedures 
(procedure  code  31505,  31510.  and 
31525):  Several  conunenters  objected  to 
the  deletion  of  these  procedures,  which 
in  their  opinion,  are  rarely  performed  as 
office  procedures  and  are  invariably 
done  in  a  surgical  setting.  BMAD  data 
for  1986  indicate  that  laryngoscopy, 
indirect;  with  biopsy  (procedure  code 
31510)  is  commonly  performed  on  an 
inpatient  basis  and  not  commonly 
performed  in  physician's  offices. 
Therefore,  (procedure  code  31510)  will 
not  be  deleted  from  the  list.  BMAD  data 
for  1986  indicate  that  direct 
laryngoscopies,  diagnostic  (procedure 
code  31525]  are  performed  53  percent  of 
the  time  in  physicians'  offices.  However, 
in  light  of  the  comments  received  and  in 
view  of  the  fact  that  comparable 
procedures  (for  example,  procedure 
codes  31526  and  31527)  will  not  be 
deleted  from  the  list,  procedure  code 
31525  will  not  be  deleted.  Because  the 
data  indicate  that  indirect  diagnostic 
laryngoscopies  (procedure  code  31505] 
are  performed  more  than  79  percent  of 
the  time  in  physicians'  offices, 
procedure  code  31505  will  be  deleted 
from  the  list. 

4.  Digestive  System 

a.  Biopsy  of  Tongue  (procedure  code 
41100):  No  specific  comments  were 
received  on  this  procedure.  BMAD  data 
for  1986  indicate  that  it  is  performed  less 
than  20  percent  of  the  time  on  an 


inpatient  basis  and  less  than  66  percent 
of  the  time  in  physicians'  offices.  1 

Therefore,  it  will  be  deleted  from  the 
list. 

b.  Dialation  of  rectal  stricture  under 
anesthesia  other  than  local  (procedure 
code  45910)  Several  commenters 
objected  to  the  deletion  of  this 
procedure  noting  that  anesthesia  is 
required  and  that  physicians'  ofices  are 
not  equipped  to  provide  this  service. 
BMAD  data  for  1986  support  the 
comments,  indicating  that  this  procedure 
is  performed  more  than  20  percent  of  the 
time  on  an  inpatient  basis  and  less  than 
50  percent  of  the  time  in  physicians' 
offices.  Therefore,  it  will  not  be  deleted 
from  the  list. 

5.  Urinary  System 

a.  Cystourethroscopy  (procedure  code 
52000):  Objections  to  the  proposed 
deletion  of  this  procedure  were  received 
from  more  than  400  commenters  who 
indicated  that  the  procedure  is 
inappropriate  (particularly  for  male 
patients)  for  the  office  setting. 
Specifically  cited  reasons  for  opposition 
were  (1)  quality  of  care  could  not  be 
assured  in  an  office  setting;  (2) 
anesthesia  is  frequently  required  and 
should  not  be  administered  in  a 
physician's  office;  and  (3)  greater 
expense  to  the  Medicare  program  as  a 
result  of  a  shift  from  the  ASCs  to 
hospital  outpatient  departments.  BMAD 
data  for  1986  indicate  that 
cystourethroscopy  is  performed  more 
than  20  percent  of  the  time  on  an 
inpatient  basis.  Although  it  is  performed 
52  percent  of  the  time  in  physicians' 
offices,  in  light  of  the  comments 
received,  it  will  not  be  deleted  from  the 
list. 

b.  Urethral  dilation  procedures 
(procedure  codes  53600.  53601.  53620. 
53621.  53660.  53661.  and  53665):  Many 
commenters  objected  to  the  deletion  of 
these  procedures  claiming  that  our 
proposal  was  arbitrary,  capricious,  and 
inconsistent  with  the  practice  of  quality 
medicine.  Several  commenters  noted 
that  the  performance  of  procedure  code 
53665  required  general  or  spinal 
anesthesia  that  would  be  inappropriate 
in  an  office  setting.  We  accept  that 
comment  since  it  is  supported  by  the 
BMAD  data  for  1986  and  will  retain 
procedure  code  53665  on  the  list. 
However,  we  have  not  accepted  the 
other  comments  since  the  BMAD  data 
for  1988  indicate  that  between  69 
percent  and  98  percent  of  the  other 
procedures  are  performed  in  physicians' 
offices.  Therefore,  procedure  codes 
53600,  53601.  53620,  53621.  53660  and 
53661  are  deleted  from  the  list 
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6.  Female  Genital  System 

Dilation  of  vagina  under  anesthesia 
(procedure  code  57400):  Several 
commenters  objected  to  the  deletion  of 
this  procedure  noting  that  anesthesia  is 
required  and  that  physicians'  offices  are 
not  equipped  to  provide  this  service. 
BMAD  data  for  1986  support  the 
comments  indicating  that  this  procedure 
is  performed  more  than  20  percent  of  the 
time  on  an  inpatient  basis  and  less  than 
50  percent  of  the  time  in  physicians' 
offices.  Therefore,  it  will  not  be  deleted 
from  the  list. 

7.  Eye  and  Ocular  Adnexa 

a.  Discussion  of  lens  capsule 
(procedure  code  66800):  No  specific 
comments  were  received  on  this 
procedure.  BMAD  data  for  1986  indicate 
that  it  is  performed  less  than  20  percent 
of  the  time  on  an  inpatient  basis  and 
less  than  50  percent  of  the  time  in 
physicians'  offices.  However,  although  it 
is  not  commonly  performed  on  an 
inpatient  basis,  the  data  indicate  that  it 
is  performed  30  percent  of  the  time  in  an 
ASC.  Therefore,  it  will  not  be  deleted 
from  the  list. 

b.  Excision  of  chalazion  (procedure 
jode  67801):  One  commenter  objected  to 
the  deletion  of  this  procedure  and  noted 
that  the  occurrence  of  a  multiple  lesions 
in  an  infant  or  child  would  require 
general  anesthesia  that  could  not  be 
provided  in  a  physician's  office.  BMAD 
data  for  1986  indicate  that  this 
procedure  is  preformed  87  percent  of  the 
lime  in  physicians'  offices.  Therefore,  it 
will  be  deleted  from  the  list.  We  note 
that  the  proper  procedure  code  for  the 
case  described  by  the  commenter  is  not 
procedure  code  67801.  but  procedure 
code  67808  (excision  of  chalazion  under 
general  anesthesia  and/or  requiring 
hospitalization,  single  or  multiple).  This 
procedure  code  (67808)  is  on  the  list  of 
covered  ASC  procedures. 

c.  Plastic  repair  of  canaliculi 
(procedure  code  68700):  No  specific 
comments  were  received  on  this 
procedure.  BMAD  data  for  1986  indicate 
that  it  is  performed  less  than  20  percent 
of  the  time  on  an  inpatient  basis  and 
approximately  50  percent  of  the  time  in 
physicians'  offices.  Although  it  is  not 
commonly  performed  on  an  inpatient 
basis,  the  data  indicate  that  it  is 
performed  10  percent  of  the  time  in  an 
ASC.  Therefore,  it  will  not  be  deleted 
from  the  list. 

d.  Probing  of  nasolacrimal  duct  with 
insertion  of  tube  or  stent  (procedure 
code  68830):  No  specific  comments  were 
received  on  this  procedure.  BMAD  data 
for  1986  indicate  that  it  is  performed  7 
percent  of  the  time  on  an  inpatient  basis 
and  68  percent  of  the  time  in  physicians' 


offices.  Therefore,  it  will  be  deleted  from 
the  list. 

8.  Auditory  System 

Myringotomy  including  aspiration 
and/or  eustachian  tube  inflation 
(procedure  code  ^420):  Two 
commenters  objected  to  the  proposed 
deletion  because  it  would  then  be 
performed  as  an  inpatient  procedure 
where  costs  would  be  higher.  They 
noted  that  the  procedure  is  not  properly 
done  in  a  physician's  office,  since  a 
biopsy  of  the  nasopharynx  should  be 
done  before  placing  a  tube  in  the  ear  of 
an  elderly  patient.  It  was  argued  that 
unilateral  hearing  loss  in  an  elderly 
patient  should  be  considered  an 
indication  of  malignancy  until  proven 
otherwise.  Another  commenter  noted 
that  two  different  procedures  are 
included  under  procedure  code  69420 
(Myringotomy  and/or  eustachian  tube 
inflation]  and  that  the  former  is  an 
operating  room  procedure  and  the  latter 
an  office  procedure.  We  believe  that 
procedure  69420  is  being  performed  for 
other  indications  in  addition  to  that  of 
hearing  loss  since  the  BMAD  data  for 

1986  indicate  that  more  than  84  percent 
are  performed  in  physicians'  offices. 
Also,  as  we  noted  in  our  response  under 
the  integumentary  system,  we  are 
unable  to  distinguish  between  two 
procedures  that  are  included  in  the 
description  of  a  single  CPT-4  code.  In 
view  of  the  high  physician  office 
frequency,  this  procedure  will  be  deleted 
from  the  list. 

F.  Additions 

In  addition  to  the  list  of  proposed 
deletions  that  was  included  in  our 
proposed  notice,  we  specifically 
requested  comments  on  additions  to  the 
ASC  list.  In  particular,  we  sought 
comments  on  the  addition  of 
extracorporeal  shock  wave  lithotripsy 
(ESWL)  because  we  had  received 
several  requests  for  the  addition  of  this 
procedure  after  the  close  of  the 
comment  period  for  our  proposed  notice 
published  on  February  16. 1984  (49  FR 
6023)  on  which  we  based  our  April  21. 

1987  (52  FR  13176]  expansion  of  the  Hst 
of  covered  procedures. 

1.  Extracorporeal  Shock  Wave 
Lithotripsy 

Comment  Commenters  were  divided 
in  their  recommendations  for  ESWL 
(procediu«  code  50590).  Many  of  those 
in  favor  of  adding  the  procedure  to  the 
list  did  not  provide  a  specific  rationale 
for  their  recommendation.  On  the  other 
hand,  those  opposed,  while  fewer  in 
number,  provided  specific  objections  to 
adding  the  procedure  to  the  list.  A  State 
urological  association  indicated  that  the 


procedure  carries  with  it  the  dangers  of 
hemorrhage  and  isfection  and  that  it 
should  be  considered  an  inpatient 
procedure.  Another  commenter 
indicated  that  the  procedure  should  be 
done  on  an  inpatient  basis  and  an 
overnight  stay  required  because  of  the 
possibility  of  complications  and  the 
need  of  close  monitoring.  Another 
indicated  that  ESWL  was  appropriate 
for  outpatient  use  in  younger  patients 
with  small  stones. 

Response:  We  agree  with  the 
commenters  who  believe  that  the 
outpatient  utilization  of  ESWL 
(procedure  code  50590)  is  only  safe  with 
a  carefully  selected  patient  population, 
and  that  it  will  continue  to  be  an 
inpatient  procedure  for  the  majority  of 
Medicare  patients.  In  view  of  the 
concerns  over  safety  that  were  raised  by 
several  commenters  and  in  considering 
our  data,  which  indicate  that  ESWL  is 
still  most  often  an  inpatient  procedure, 
we  have  decided  not  to  add  it  to  the  list 
at  this  time.  As  more  information  and 
data  on  the  safety  of  ESWL  become 
available,  we  wiU  continue  to  evaluate 
the  appropriateness  of  adding  this 
procedure  to  the  ASC  list.  In  addition  to 
our  concerns  about  safety  based  on  the 
comments  received,  we  are  not  yet 
convinced  that  ESWL  can  be 
categorized  as  a  "surgical"  procedure. 
We  note  that  this  decision  does  not 
mean  that  ESWL  can  be  covered  only 
when  performed  on  an  inpatient  basis. 
For  certain  patients,  ESWL  can  be 
performed  safely  on  an  outpatient  basis. 
The  choice  of  site  remains  a  matter  for 
the  professional  judgment  of  the 
patient's  physician. 

2.  Dental  Procedures 

Comment  One  commenter  suggested 
that  dental  cases  requiring  general 
anesthesia  should  be  added  to  the  list. 

Response:  Section  1862(8)(12)  of  the 
Act  excludes  from  coverage  any 
services  in  connection  with  the  care, 
treatment  filling,  removal,  or 
replacement  of  teeth  or  structures 
directly  supporting  the  teeth.  The  ASC 
regulations  at  §  416.65  prohibit  the 
inclusion  of  noncovered  services  on  the 
list  of  covered  services.  Therefore, 
dental  cases  requiring  general 
anesthesia  cannot  be  added  to  the  list. 

3.  Laser  Procedures 

Comment  Two  conunenters 
recommended  adding  procedures  to  the 
list  that  required  the  use  of  a  surgical 
laser  and  specifically  recommended  the 
addition  of  retinal  detachment  repair 
(procedure  code  67105)  and  prophylaxis 
of  retinal  detachment  (procedure  code 
67145). 
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Response:  A  laser  may  be  used  for 
any  surgical  procedure  on  the  ASC  list 
provided  that  the  Food  and  Drug 
Administration  (FDA)  has  approved  the 
use  of  the  laser  for  that  particular 
procedure.  With  a  few  exceptions,  the 
procedures  contained  in  CPT-4  do  not 
specify  the  use  of  a  laser.  Procedure 
codes  67105  and  67145  are  two  of  those 
exceptions.  We  reviewed  BMAD  data 
for  1986  that  indicate  that  procedure 
code  67105  (retinal  detachment  repair)  is 
performed  more  than  20  percent  of  the 
time  on  an  inpatient  basis  and  less  than 
50  percent  of  the  time  in  physician 
offices.  Therefore,  it  will  be  added  to  the 
list.  On  thkother  hand,  procedure  code 
67145  (prophylaxis  of  retinal 
detachment)  is  performed  less  than  10 
percent  of  the  time  on  an  inpatient  basis 
and  over  50  percent  of  the  time  in 
physician's  offices.  Therefore,  it  will  not 
be  added  to  the  list. 

4.  Arthroscopy 

Comment:  One  commenter 
recommended  adding  procedure  codes 
23356,  23357,  and  23358  to  the  list. 

Response:  These  three  codes  describe 
arthroscopic  procedures  of  the  shoulder. 
They  were  deleted  from  the  CPT-4  in 
1986  and  replaced  by  procedure  codes 
29815  through  29825.  Because  there  is 
not  a  one-to-one  correlation  with  the 
new  codes  and  we  will  not  have  a  full 
year  of  data  to  review  until  BMAD  data 
for  1987  are  available,  we  will  not  add 
these  procedures  at  this  time.  They  will 
be  considered  when  the  list  is  next 
updated. 

IV.  Provisions  of  the  Final  Notice 

This  notice  is  being  issued  to  finalize 
the  list  of  proposed  additions  and 
deletions  that  we  published  on  August 
11, 1987.  Additionally,  this  notice  fulfills 
the  requirements  of  section  1833(i)(l)(A) 
of  the  Act  that  the  list  of  ASC 
procedures  be  reviewed  and  updated  no 
less  than  every  2  years. 

A.  Deletions 

The  following  48  codes  will  be  deleted 
from  the  current  ASC  list: 

Integumentary  System 

11200  Excision  (including  simple 
closure  or  ligature  strangulation), 
skin  tags,  multiple  fibrocutaneous 
tags,  any  area:  up  to  15 

11201  each  additional  ten  lesions 

11401  Excision,  benign  lesion,  except 
skin  tag  (unless  listed  elsewhere), 
trunk,  arms  or  legs;  lesion  diameter 
0.6  to  10  cm 

11402  lesion  diameter  1.1  to  2.0  cm 

11403  lesion  diameter  2.1  to  3.0  cm 

11404  lesion  diameter  3.1  to  4.0  cm 


11421  Excision,  benign  lesion,  except 
skin  tag  (unless  listed  elsewhere), 
scalp,  neck,  hands,  feet,  genitalia, 
lesion  diameter  0.6  to  1.0  cm 

11422  lesion  diameter  1.1  to  2.2  cm 

11423  lesion  diameter  2.1  to  3.0  cc 

11441  Excision,  other  benign  ksionl 
(unless  listed  elsewhere),  Ric^v^ars. 
eyelids,  nose.  lips,  mucous 
membrane;  lesion  diameter  0.6  to^.O 
cm 

11442  lesion  diameter  1.1  to  2.0  cm 

11443  lesion  diameter  2.1  to  3.0  cm 

11444  lesion  diameter  3.1  to  4.0  cm 

11600  Excision,  malignant  lesion, 
trunk,  arms,  or  legs;  lesion  diameter 
up  to  0.5  cm 

11601  lesion  diameter  0.6  to  1.0  cm 

11602  lesion  diameter  1.1  to  2.0  cm 

11603  lesion  diameter  2.1  to  3.0  cm 

11604  lesion  diameter  3.1  to  4.0  cm 

11620  Excision,  malignant  lesion, 
scalp,  neck,  hands,  feet,  genitalia; 
lesion  diameter  up  to  0.5  cm 

11621  lesion  diameter  0.6  to  1.0  cm 

11622  lesion  diameter  1.1  to  2.0  cm 

11623  lesion  diameter  2.1  to  3.0  cm 

11624  lesion  diameter  3.1  to  4.0  cm 

11640  Excision,  malignant  lesion,  face, 
ears,  eyelids,  nose,  lips;  lesion 
diameter  up  to  0.5  cm 

11641  lesion  diameter  0.6  to  1.0  cm 

11642  lesion  diameter  1.1  to  2.0  cm 

11643  lesion  diameter  2.1  to  3.0  cm 

11644  lesion  diameter  3.1  to  4.0  cm 
11750    Excision  of  nail  and  nail  matrix. 

partial  or  complete,  (eg,  ingrown  or 
deformed  nail)  for  permanent 
removal 

Musculoskeletal 

28010  Tenotomy,  subcutaneous,  toe; 
single 

28011  multiple 

28230    Tenotomy,  open,  flexor  foot, 
single  or  multiple  (separate 
procedure) 

28232        toe,  single  (separate 
procedure) 

28234    Tenotomy,  open,  extensor,  foot 
or  toe 

28240    Tenotomy  lengthening,  or 
release,  abductor  hallucis  muscle 

28270    Capsulotomy  for  contracture; 
metatarsophalangeal  joint,  with  or 
without  tenorrhaphy,  single  each 
joint  (separate  procedure) 

28272        interphalangeal  joint,  single, 
each  joint  (separate  procedure) 

Respiratory  System 

31505    Laryngoscopy,  indirect  (separate 
procedure);  diagnostic 

Digestive  System 

41100    Biopsy  of  tongue 


Urinary  System    ' 

53600  Dilation  of  urethral  stricture  by 
passage  of  sound  or  urethral  dilator, 
male;  initial 

53601  subsequent 

53620  Dilation  of  urethral  stricture  by 
passage  of  Hliform  and  follower, 
male;  initial 

53621  subsequent 

53660  Dilation  of  female  urethra 
including  suppository  and/or 
instillation,  initial 

53661  subsequent 

Eye  and  Ocular  Adnexa 

67801    Excision  of  chalazion;  multiple, 

same  lid 
68830    Probing  of  nasolacrimal  duct, 

with  or  without  irrigation,  unilateral 

or  bilateral;  with  insertion  of  tube  or 

stent 

Auditory  System 

69420    Myringotomy  including 

aspiration  and/or  eustachian  tube 
inflation 

B.  Addition 

The  following  will  be  added  to  the 
ASC  list  under  payment  Group  4: 

Eye  and  Ocular  Adnexa 

67105    Repair  of  retinal  detachment, 
photocoagulation  (lasar  of  xenon 
arc,  one  or  more  sessions)  with 
drainage  of  subretinal  fluid 

V.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
notice  that  will  produce  effects  meeting 
one  of  the  E.O.  criteria  for  a  "major 
rule";  that  is,  that  will  be  likely  to  result 
in— 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  final  notice  does  not  meet  the 
$100  million  criterion  nor  do  we  believe 
that  it  meets  the  other  E.O.  12291 
criteria.  Therefore,  this  final  notice  is 
not  a  major  rule  under  E.0. 12291,  and  a 
final  regulatory  impact  analysis  is  not 
required. 


Federal  Register  /  Vol.  54.  No.  104  /  Thursday,  June  1.  1989  /  Notices 


23547 


B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibihty  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  numl>er  of  small 
entities.  For  purposes  of  the  RFA,  all 
physicians.  ASCs  and  hospitals  are 
treated  as  small  entities. 

Although  some  commenters  believed 
that  the  deletion  of  some  procedures 
imm  the  list  of  approved  ASC 
procedures  would  have  an  adverse 
effect  on  some  ASCs  and  hospitals,  we 
pointed  out  in  our  responses  to  these 
commenters  that  dropping  the 
procedures  does  not  remove  coverage 
for  these  procedures.  It  means  only  that 
we  will  not  pay  the  facility  amount  that 
had  been  associated  with  the  procedure 
(that  is,  the  facility  payment  amount  for 
one  of  the  four  payment  groups  into 
which  the  procedure  had  been 
classified. 

Furthermore,  in  almost  all  instances  of 
a  procedure  being  deleted  ftx)m  the  hst 
of  approved  ASC  procedures,  fewer 
than  one  percent  of  the  procedures  were 
being  performed  in  an  ASC.  The 
majority  of  cases  involving  deleted 
procedures  were  being  treated  in  a 
physician's  office.  Thus,  the  effect  of 
deleting  the  procedures  listed  in  this 
document  is  expected  to  have  only  a 
slight  economic  effect  on  ASCs. 

Although  the  effect  of  deleting  the 
procedures  listed  in  this  notice  is 
expected  to  be  small,  there  may  be  a 
slight  benefit  to  hospital  outpatient 
departments.  Approved  ASC  procedures 
performed  in  a  hospital  outpatient 
setting  are  subject  to  a  payment 
limitation  of  the  lower  of  the  hospital's 
cost  or  charges,  or  a  blend  of  the 
applicable  ASC  faciHty  payment  amoimt 
and  the  lower  of  the  hospital's  costs  or 
charges.  For  procedures  removed  from 
the  list  of  approved  ASC  procedures,  the 
hospital  will  be  subject  only  to  the  lower 
of  costs  or  charges.  In  most  cases, 
hospital  outpatient  costs  or  charges  are 
higher  than  the  applicable  ASC  facihty 
payment  amount  The  benefit  to 
hospitals,  however,  is  expected  to  be 
very  small.  First,  the  difference  between 
the  payment  amount  hospitals  receive 
under  the  blend  of  50  percent  of  the 
hospital's  facility  costs  and  50  percent  of 
the  standard  ASC  facility  amount  that  is 
in  effect  now  and  the  amounts  they  will 
be  paid  is  negligible  for  the  procedures 
being  deleted.  Second,  since  most  of  the 
procedures  being  deleted  are  already 
performed  either  in  a  hospital  outpatient 
setting  or  in  a  physician's  office,  we  do 
not  expect  a  significant  transfer  of  cases 


and  payments  from  ASCs  to  hospital 
outpatient  settings  to  occiu*. 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  have  a 
significant  effect  on  a  substantial 
nimiber  of  small  entities.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  notice  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

We  received  some  comments 
expressing  concern  about  the  effect  on 
nu-al  hospitals  of  deleting  some 
procedures  from  the  list  of  approved 
ASC  procedures.  However,  as  explained 
in  our  response  to  these  comments  and 
in  the  preceding  discussion,  we  do  not 
expect  a  significant  effect  on  any  small 
entities  to  follow  from  this  notice. 
Therefore,  we  are  not  preparing  a  rural 
impact  statement  since  we  have 
determined,  and  the  Secretary  certifies 
that  this  final  notice  will  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

VI.  Paperwork  Reduction  Act 

This  final  notice  contains  no 
information  collection  requirements. 
Therefore,  it  does  not  come  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501.) 

(Sec.  1833(i)(l)  of  the  Social  Security  Act  (42 
U.S.C.  1395(i)(l);  42  CFR  416.65)) 
Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  5, 198U. 

Louis  B.  Hays. 

Acting  Administrator,  Health  Care  Financing 
A  dministration. 

[PR  Doc.  8&-13029  Filed  5-31-89;  8:45  amj 
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IBPO-087-N] 

Medicare  Program;  Meeting  of  ttte 
Supplemental  Health  Insurance  Panel 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  public  meeting. 

summary:  This  notice  annoimces  a 
meeting  of  the  Supplemental  Health 
Insurance  Panel  for  the  purpose  of 


reviewing  State  Medicare  supplemental 
health  insurance  programs.  The  Panel 
will  determine  whether  such  programs 
meet  the  minimum  standards  contained 
in  section  1882  of  the  Social  Security 
Act.  as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  87) 
and  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (MCCA).  The 
meeting  will  be  open  to  the  pubUc. 
Attendees  will  be  seated  on  a  first  come. 
first  served  basis. 

DATE:  The  meeting  will  be  held  on  June 
7, 1989  from  2:00  to  4:00  p.m.,  EDT. 

ADDRESS:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel.  Cincinnati, 
Ohio.  The  room  assigned  is  Section  C 
FOR  FURTHER  INFORMATION  CONTACT 

Theresa  DeCrange,  (301 )  966-7449. 

SUPPIf  MENTARY  INFORMATION: 
I.  Purpose 

The  Supplemental  Health  Insurance 
Panel  (Panel)  was  established  in  1980  by 
section  507  of  the  Social  Security 
Disabihty  Amendments  of  1980,  Pub.  L  * 
96-265,  which  added  section  1882  to 
Title  XVm  of  the  Social  Security  Act 
(the  Act).  This  law  established  minimum 
standards  for  Medicare  supplemental 
health  insurance  or  "Medigap"  poUcies 
in  order  to  protect  Medicare 
beneficiaries  from  abuses  found  to  be 
prevalent  in  the  marketing  of  such 
policies.  The  Panel  is  comprised  of  four 
State  Insurance  Commissioners  and  a 
chairperson.  The  chairperson  is  the 
Director,  Bureau  of  Program  Operations. 
HCFA  (by  delegation  of  authority  from 
the  Secretary  of  Health  and  Human 
Services).  Panel  meetings  are  open  to 
the  public.  Initially,  under  section 
1882(b)(2)(A) of  the  Act.  State 
Commissioners  were  appointed  to  the 
Panel  by  the  President.  However, 
section  221(0  of  the  Medicare 
Catrstrophic  Coverage  Act  of  1988 
(MCCA),  Pub.  L  100-360.  authorizes  the 
Secretary  to  make  these  appointments. 

The  primary  responsibility  of  the 
Panel  is  to  review  the  States'  legislative 
and  regulatory  requirements  for 
Medicare  supplemental  health  insurance 
policies  to  determine  whether  the 
individual  State  standards  are  equal  to  i. 
or  more  stringent  than  certain  Federal     • 
requirements  described  in  section 
1882(b)(1)  of  the  Act.  States  with  Panel- 
approved  programs  are  not  subject  to        ] 
the  Federal  Voluntary  Certification 
Program  (VCP)  for  Medigap  policies. 
There  are  at  present  49  jurisdictions, 
including  46  States,  that  are  not  subject 
to  VCP  for  Medigap  policies.  Also  as 
specified  in  section  1882  of  the  Act,  the 
VCP  allows  individual  insurers  in  States 
with  programs  not  approved  by  the 
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Panel  to  submit  Medicare  supplemental 
policies  to  the  Secretary  for  review. 
Those  policies  found  to  meet  or  exceed 
the  Federal  minimum  standards  can  be 
certified  as  such  and  bear  a  Federal 
emblem  when  marketed  in  a 
nonapproved  State. 

The  initial  identification  of  complying 
and  noncomplying  State  programs  was 
completed  in  1982.  Since  that  time  the 
Panel's  principal  legal  responsibility  has 
been  to  assure  that  approved  States 
continue  to  maintain  programs  meeting 
Federal  standards  and  to  review 
changes  made  by  States. 

Section  1882  of  the  Act  requires  the 
Panel  to  review  all  State  Medicare 
supplemental  health  insurance 
regulatory  programs  to  determine 
whether  they  meet  the  minimum 
standards  contained  in  section  1882  of 
the  Act  as  amended.  The  States  have 
been  asked  to  submit  to  the  Panel:  A 
description  of  the  State's  plan  to 
incorporate  the  revised  minimum 
standards  under  section  1882  of  the  Act, 
including  timetables  for  both  OBRA  87 
and  MCCA  provisions:  a  copy  of  the 
State  8tatute(9)  to  regulate  health 
insurance  policies  designed  to 
supplement  Medicare;  a  copy  of  any 
State  regulations  that  implement  the 
statute(s);  a  copy  of  any  material  that 
interprets  the  State's  8tatute(8)  and 
regulations  governing  such  policies;  a 
copy  of  any  pending  legislation  that 
affects  such  policies:  and  a  copy  of  any 
draft  State  regulations  that  would  affect 
this  area  together  with  an  indication  of 
the  expected  date  of  final  publication  of 
such  regulation.  The  Panel  will  compare 
the  States'  submitted  materials  with  the 
Federal  law  and  the  National 
Association  of  Insurance 
Commissioners  (NAIC)  Model 
Regulation  for  Medicare  Supplements, 
formally  adopted  on  September  20, 1988. 

The  Panel  began  making  its 
determinations  as  to  the  status  of 
individual  State  programs  in  a 
December  13, 1988  meeting.  At  that  time 
5  States  were  granted  conditional 
approval.  On  March  21. 1989  the  Panel 
met  to  continue  the  review  process.  On 
that  occasion  8  States  were  granted 
conditional  approval. 

n.  Agenda 

The  major  agenda  item  for  the 
meeting  is  the  review  of  State  programs. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,774:  Medicare-Supplementary 
Medical  Insurance] 


Dated:  May  17. 1989. 

Louis  B.  Hays, 

Acting  Administrator,  Health  Can  Financing 
Administration. 

(FR  Doc.  89-13030  Filed  5-31-89;  8:45  am] 

MLUNO  COM  41»-0»-H 


DEPARTMENT  OF  THE  INTERIOR 
Bur«au  of  Land  Managatnant 

[UT-0S0-0»-4132-12] 

Commant  Parlod 

aqincy:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  comment  period. 

summary:  The  Environmental 
Assessment  (EA)  and  proposed  decision 
are  being  prepared  for  mining 
exploration  on  the  Pennell/Wolverton 
property  that  is  within  the  Mt.  Pennell 
Wilderness  Study  Area  (WSA).  This 
action  is  proposed  under  the 
Grandfathered  Uses  for  the  WSA.  The 
EA  will  be  available  June  2, 1989.  The 
conmient  period  will  end  July  1, 1989. 
For  further  information,  contact  Roy 
Edmonds  at  (801)  896-8221.  Copies  of 
the  EA  will  be  available  at  the  Richfield 
District  OfRce,  150  East  900  North. 
Richfield,  Utah  84701. 

May  23. 1989. 

Sam  Rowlay. 

Acting  District  Manager,  Richfield  District 

Office. 

[FR  Doc.  89-13024  Filed  5-31-89;  8:45  am] 

MUMO  COOC  4310-OO-« 

lNV-OSO-09-4410-08] 

Availability  of  tha  Draft  Nallia  Air  Forca 
Ranga  Raaourca  Plan  and 
Envlronmantal  Impact  Statemant,  NV 

May  23. 1989. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  availability  of  the 

draft  Nellis  Air  Force  range  resource 

plan  and  environmental  impact 

statement. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  has 
released,  for  a  90-day  public  review  and 
comment  period,  the  Draft  Nellis  Air 
Force  Range  Resource  Plan  and 
Environmental  Impact  Statement  (DRP/ 
EIS). 

The  DRP/EIS  was  prepared  as  a  result 
of  the  Military  Lands  Withdrawal  Act  of 
1986  (Pub.  L  99-606)  and  as  amended  on 
June  17, 1988  (Pub.  L  100-338).  This  plan 
describes  and  analyzes  the  options  for 
management  of  natural  resources  on 


approximately  2.209,326  acres  of 
withdrawn  public  lands  in  Nye,  Lincoln, 
and  Clark  Counties,  Nevada.  These 
lands  have  been  withdrawn  for  use  as  a 
high-hazard  military  weapons  training 
and  testing  area.  Resource  management 
options  are  therefore  limited  and  the 
DRP/EIS  reflects  those  limitations 
imposed  by  military  use  of  the  planning 
area. 

The  DRP/EIS  does  not  address 
military  uses  or  impacts  within  the 
planning  area.  Those  uses  and  impacts 
were  addressed  in  two  separate  EISs 
prepared  in  1981  and  1986. 
DATES:  Written  comments  on  the  DRP/ 
EIS  must  be  submitted  and  postmarked 
no  later  than  September  1, 1989.  Oral 
and/or  written  comments  may  also  be 
presented  at  three  public  meetings  to  be 
held  at  the  following  times  and 
locations: 

July  18, 1989,  7:00  p.m.,  Lincoln  County 
Annex,  100  South  1  West,  Alamo, 
Nevada. 

July  19, 1989,  7:00  p.m.,  Tonopah 
Convention  Center,  301  Brougher, 
Tonopah,  Nevada. 

July  20, 1989.  7:00  p.m..  Las  Vegas 
District  Office,  4765  Vegas  Drive,  Las 
Vegas,  Nevada. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Curtis  Tucker,  Area 
Manager,  Caliente  Resource  Area,  P.O. 
Box  237,  Caliente.  NV  89008. 
FOR  FURTHER  INFORMATION  CONTACT. 
Roger  Alexander.  Las  Vegas  District 
Office,  P.O.  Box  26569,  Las  Vegas,  NV 
89126;  (702)  646-6800. 
SUPPLEMENTAL  INFORMATION:  The  DRP/ 

EIS  analyzes  two  alternatives  to  resolve 
the  following  issues:  Management  of 
vegetation,  wildlife  habitat,  wild  horses 
and  burros,  and  cultural  resources.  The 
two  alternatives  are  the  No-Action 
Alternative  and  BLM's  Preferred 
Alternative. 

BLM's  preferred  alternative  focuses 
on  wild  horse  management.  Constraints 
imposed  by  the  military  use  of  the  area 
restrict  options  for  management  of 
wildlife  habitat,  vegetation,  and  cultural 
resources.  Wild  horse  numbers  on  the 
planning  area  would  be  reduced  to  1,000 
in  an  attempt  to  restrict  wild  horses  to 
the  Nevada  Wild  Horse  Range  and 
lessen  impacts  to  wildlife  habitat  and 
vegetation.  If  monitoring  indicates  that 
the  reduction  in  numbers  is  not 
successful  in  meeting  management 
objectives,  fencing  is  proposed  to 
protect  sensitive  wildlife  habitat  and 
vegetation  and  to  decrease  military-wild 
horse  conflicts.  Protection  of  cultural 
resources  is  mandated  by  law,  therefore 
no  changes  are  proposed  for  the 
management  of  cultural  resources.  No 
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additional  measures  are  proposed  in  this 
plan. 

In  addition  to  the  issues  identiHed 
above,  the  DRP/EIS  examines  the 
proposed  designation  of  the  Timber 
Mountain  Caldera  National  Natural 
Landmark  as  an  area  of  critical 
environmental  concern  (ACES).  BLM's 
preferred  alternative  proposes  the 
designation  of  110,720  acres  within  the 
planning  area  as  an  ACEC.  The 
proposed  ACEC  is  already  withdrawn 
from  all  forms  of  public  land  entry  and 
BLM  would  not  authorize  or  initiate  any 
surface-disturbing  activities  within  the 
ACEC.  Access  to  the  proposed  ACEC  is 
restricted  and  subject  to  Air  Force 
authorization.  This  will  not  change  if  the 
ACEC  is  designated.  This  notice  meets 
the  requirements  of  43  CFR  1610.702  for 
designation  of  ACECs. 

Copies  of  the  DRP/EIS  are  available 
for  review  at  the  following  BLM  offices: 
Las  Vegas  District  Office,  4765  Vegas 

Drive,  P.O.  Box  26569,  Us  Vegas,  NV 

89126. 
Caliente  Resource  Area,  P.O.  Box  237. 

Caliente.  NV  89008. 
Tonopah  Resource  Area,  P.O.  Box  911. 

Bldg.  102,  Military  Circle,  Tonopah, 

NV  89049. 
Public  Room.  Nevada  State  Office.  BLM. 

850  Harvard  Way,  Reno,  NV  89520. 

Copies  of  the  DRP/EIS  can  also  be 
examined  at  pubhc  libraries  throughout 
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Las  Vegas  and  Clark  County,  Beatty, 
Tonopah,  Pioche,  the  Washoe  County 
Library  in  Reno,  the  State  Library  in 
Carson  City,  and  the  libraries  at  the 
University  of  Nevada-Las  Vegas  and  the 
University  of  Nevada-Reno. 
Edward  F.  Spang, 
State  Director,  Nevada. 
[FR  Doc.  89-13016  Filed  5-31-89;  8:45  am| 
BtLUNQ  COOC  4310-HC-M 

IWY-920-09-4111-15;  WYW99761] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

May  22. 1989. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW99761  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  leassee  has  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5  per  acre,  or 
fraction  thereof,  per  year  and  16-2/3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 


Federal  Register  Notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW99761  effective  February  1, 
1989,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

David  A.  Pomerinke, 
Acting  Chief  Leasing  Section. 
[FR  Doc.  89-12936  Filed  5-31-89;  &45  am] 
BILUNa  CODE  431»-22-M 


flD-060-09-4212-14] 

Coeur  d'Alene  District,  ID 
Noncompatitiva  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Idaho. 

ACTION:  Notice  of  realty  action,  direct 

sale  of  public  lands  in  Shoshone  County, 

Idaho. 

summary:  The  following  public  lands 
have  been  examined  and  found  suitable 
for  disposal  by  direct  sale  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMR)  at  not 
less  than  the  appraised  fair  market 
value: 


k25844B 

1-25496  B 

1-25502  B 

1-25500  B . 

1-25501  B 


1-25761  B . 


Parcel  Na 


Legal  description 


Boise  Meridian.  T.  48  N..  R.  4  E..  sec.  26, 

Lot  18 

Lot  19 „ 

Lot  29 

Lot  22 

Lot  23 

T.  48  N..  R.  5  E..  sec.  9,„ -.„ 

Tract  47 


Acres 


090 
070 
039 
0.86 
0.19 

0.50 


Proponent 


George  Bangarl 
Warren  Van  ZandL 
0««n  Bailey. 
Geraldine  Bair. 
Del  EnquisL 

Undetermined  at  this  time. 


Publication  of  this  notice  in  the 
Federal  Register  Segregates  the  above 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws  except 
for  a  direct  sale  pursuant  to  section  203 
of  FLPMA.  The  segregative  effect  will 
end  upon  issuance  of  patents  or  270 
days  from  the  date  of  publication, 
whichever  occurs  first. 

Sale  Procedures 

The  lands  are  proposed  to  be  offered 
for  sale  to  the  parties  listed  above  who 
have  occupied  the  area  inadvertently  in 
trespass  for  several  years.  Direct  sale 
procedures  are  being  used  since 
competitive  sales  would  not  be 
appropriate  and  the  public  interest 


would  best  be  served  by  direct  sale  to 
the  parties  involved.  Benefits  of  direct 
sales  will  be  to  resolve  potential  claims 
to  title  and  to  give  consideration  to  the 
parties  involved  who  have  significant 
interests  in  the  subject  properties. 

The  sale  proposal  is  consistent  with 
the  Bureau  of  Land  Management's 
planning  system.  The  lands  are  not 
needed  for  any  resource  program  and 
are  difficult  and  uneconomical  to 
manage  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency. 

Conveyance  of  the  available  mineral 
interests  under  section  209  of  FLPMA 
will  occur  simultaneously  with  the  sale 


of  each  parcel.  Acceptance  of  the  direct 
sale  offer  and  payment  of  a  $50.00  filing 
fee  will  constitute  an  application  for 
conveyance  of  those  mineral  interests. 

The  patents,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  and  will  be  subject  to 
any  other  existing  rights  of  record. 

supplementary  information:  Detailed 
information  concerning  the  conditions  of 
the  sales  can  be  obtained  by  contacting 
Eric  Thomson,  Realty  Specialist,  at  (208) 
756-1511.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management. 
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1806  North  Third  Street.  Coeur  d'AIene. 
Idaho  83814.  Objection  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modfy  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  Hnal 
determination  of  the  Department  of  the 
Interior. 

Dated:  May  23. 1989. 
M«rt  Lomboid, 
A  ding  District  Manager. 
(FR  Doc.  8&-13015  Filed  5-31-89;  8:45  am] 

BIUMQCOOC  4310-OO-H 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HMrith 
Administration 

Advisory  Committaa  on  Construction 
Safety  and  Health  Full  Committae 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standard  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  658)  will  meet  on  June  14 
and  15  in  Room  S-4215  of  the  Francis 
Perlcins  Building,  Department  of  Labor, 
Washington,  D.C.  The  meeting  is  open  to 
the  pubUc  and  will  begin  at  9:00  a.m. 

The  agenda  for  this  meeting  includes 
reports  from  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  workgroup  reports  and  agency 
staff  updates  on  California's  state  job 
safety  and  health  program,  cadmium 
and  construction  safety  response  team 
activity.  Written  data,  views  or 
comments  may  be  submitted,  preferably 
with  20  copies,  to  the  Division  of 
Consumer  AHairs.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Constuner  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration.  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Telephone  202-523-8615.  An 
ofTicial  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  A^airs. 


Signed  at  Washington,  DC  this  2Sth  day  of 
May.  1989. 
Alan  C  McMOUn. 
Acting  Assistant  Secretary. 
[FR  Doc,  ae-12999  Filed  5-31-89:  8:45  am] 

MUJNQ  COOC  4S10-M-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Theater  Advisory  Panel;  Meetipg 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (National  Resources 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  21, 1989,  from 
9:30  a.m.-6:30  p.m.  in  Room  M07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  21, 1989  from  9:30 
a.m.-10:00  a.m.  and  from  5:30  p.m.-6:30 
p.m.  The  topics  for  discussion  will  be 
guidelines  and  pohcy  issues. 

The  remaining  portion  of  this  meeting 
on  June  21, 1989.  from  10.00  a.m.-5:30 
p.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
reconmiendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  [7] 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 
Yvonna  M.  SaliiiM, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  89-13011  Filed  5-31-89;  8:45  am] 

BHXINQ  COOC  7B37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Not.  50-313  and  50-368] 

Arkansas  Powar  and  Light  Co.; 
Arkansas  Nuclear  One,  Units  1  and  2; 
Environmental  Assessment  and 
FlTKiing  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
the  Operating  Licenses  for  Arkansas 
Nuclear  One,  Units  1  and  2  (ANO-1&2). 
located  in  Russellville,  Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  action  is  in  response  to  the 
licensee's  applications  for  amendment 
dated  March  20  and  24, 1985,  which 
requested  the  deletion  of  Appendix  "B" 
to  the  Technical  Specifications  (TSs)  for 
both  ANO-1&2.  The  Appendix  B 
Environmental  Technical  Specifications 
currently  contain  no  radiological 
specifications  but  contain  only  a  section, 
3.5  for  ANO-1  and  5.9  for  ANO-2, 
entitled,  "Special  Requirements."  These 
sections  discuss  vegetation  and  erosion 
control  of  the  plant  site  and 
transmission  line  right-of-way  corridors 
constructed  for  the  distribution  of 
energy  generated  by  ANO-1&2.  The 
information  provided  in  these  sections 
was  required  by  the  NRC  staff 
evaluations  included  in  the  ANO-1 
"Environmental  Report"  and  in  NUREG- 
0254,  "Final  Environmental  Statement 
Related  to  Operation  of  Arkansas 
Nuclear  One,  Unit  2."  both  of  which 
discussed  the  potential  for  severe 
erosion  along  the  proposed  transmission 
corridors. 

The  Need  for  The  Proposed  Action 

The  amendments  are  proposed 
because  the  licensee  considers 
Appendix  B  as  currently  written  to  be 
primarily  descriptive  in  nature, 
discussing  the  environmental  control  of 
the  right  of  way  corridors  related  to  the 
construction  of  the  plant.  The 
landscaping  and  planting  described  in 
the  land  use  management  section  were 
completed  during  the  initial  construction 
of  Unit  1.  There  are  no  "action 
statements"  or  reporting  requirements, 
and  no  items  in  NRC  regulations  are 
addressed.  Significant  surveillance  has 
been  performed  in  the  past  several  years 
to  conclude  that  there  has  been  no 
environmental  damage  to  those  areas 
addressed  in  this  section.  In  summary, 
these  TSs  are  not  needed  to  ensure 
protection  of  the  environment. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendments  would  not 
result  in  any  modification  of  plant 
systems,  components  or  procedures. 
Consequently,  the  probability  of 
accidents  has  not  been  increased  and 
the  post-accident  radiological  releases 
will  not  be  greater  than  previously 
determined,  nor  do  the  proposed 
amendments  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendments  would  eliminate  a  listing  of 
requirements  which  have  already  been 
adequately  met.  NRC  surveys  have  been 
conducted  which  have  verified  that  the 
licensee  has  constructed,  planted  and 
maintained  the  properties  identified  in 
Appendix  B  in  compliance  wth  previous 
commitments.  The  corridors,  in 
particular,  have  adequate  ground  cover 
with  only  two  slightly  eroded  areas, 
which  pose  no  threat  to  either  the 
environment  or  the  transmission  tower 
foundations.  These  surveys  also 
revealed  no  indication  of  herbicide  use. 
The  amendments  do  not  affect  non- 
radiological  plant  effluents  and  have  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Staten^enis 
(construction  permit  and  operating 
license)  for  ANO-1&2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  oi  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 


significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendments  dated  March  20  and  25, 
1985  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University, 
Russellville,  Arkansas  72801. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  May.  1989. 

For  The  Nuclear  Regulatory  Commission. 
George  Dick, 

Acting  Director,  Project  Directorate — IV, 
Division  of  Reactor  Projects — III,  IV,  and  V 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  89-12994  Filed  5-31-89;  8:45  am] 

BlUmO  CODE  7S90-01-H 


[Docket  No.  50-263] 

Northern  States  Power  Co.; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-22  granted  to  the 
Northern  States  Power  Company  (the 
licensee)  for  operation  of  the  Monticello 
Nuclear  Generation  Plant,  located  at  the 
licensee's  site  in  Wright  County, 
Minnesota. 

Environmental  ^ssessment 

Indentification  of  the  Proposed  Action 

Thf  proposed  action  would  revise  the 
plant  Technical  Specifications  to  extend 
the  Maximum  Average  Planar  Linear 
Heal  Generation  Rate  (MAPLHGR)  for 
fuel  type  P8DRB265L  and  BP8DRB265L 
and  permit  the  plant  to  operate  beyond 
the  current  MAPLHGR  exposure  limit  of 
40.000  MWd/MTU.  to  45.000  MWd/ 
MTU 

The  proposed  action  is  m  accordance 
w)th  the  ticcnsoe  8  application  dated 
January  31   1989.  as  amended  February 
3.  I^fl 

rh/e  Nft^d'for  the  Proposed  Action 

The  proposed  amendment  is  needed 
so  that  the  licensee  can  extend  the 
length  of  the  current  plant  operating 
cycle  (Cycle  13)  through  to  August  1989. 
and  meet  expected  powei  demands 
during  the  peak  load  summer  months  of 
1989 


Environmental  Impact  of  the  Proposed 
Action 

The  Commission's  stafi'  has  evaluated 
the  safety  consideration  associated  with 
the  proposed  amendment,  including  the 
methodology  used  by  the  licensee  to 
analyze  the  impact  of  extending  the 
MAPLHGR,  and  the  results  of  that 
analysis.  The  staff  has  concluded  from 
this  evaluation  that  reactor  operation 
with  the  proposed  MAPLHGR  extension 
is  acceptable  in  that:  (1)  The  thermal 
and  mechanical  considerations  for 
increasing  MAPLHGR  to  the  45,000 
MWd/MTU  limit  were  calculated  using 
conservative  NRC-approved 
methodology;  (2)  the*licensee's 
analytical  results  showed  that  the  fuel 
peak  clad  temperature  is  less  than  1 
percent  under  loss-Af-coolant-accident 
(LOCA)  conditions;  and  (3)  the  proposed 
exposure  increase  (8.3  kW/ft  at  45,000 
MWd/MTU)  meets  the  requirements  set 
forth  in  10  CFR  50.46  of  the 
Commission's  regulations. 

The  proposed  amendment  will  have 
no  adverse  effect  on  the  probability  of 
any  accident;  does  not  involve  any 
increase  in  fuel  bumup  rate  or  change 
the  mix  of  fission  products  that  might  be 
released  in  the  event  of  serious  accident; 
and  thus  will  not  significantly  affect  the 
consequences  of  serious  accidents.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  eflluents 
that  may  be  released  offsite,  and  there  is 
no  significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  the  requested  MAPLHGR 
increase,  the  proposed  change  involves 
systems  located  within  the  restricted 
area,  as  defined  in  10  CFR  Part  20  of  the 
Commission's  regulations.  The  proposed 
change  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact. 

The  "Notice  of  Consideration  of 
issuance  of  Amendment  and 
Opportunity  for  Hearing"  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  February  2Z  1989 
(54  FR  7621)  No  request  for  heanng  or 
petition  for  leave  to  intervene  was  filed 
following  publication  of  this  nonce. 

alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significdnt  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated 
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■iltemaUve  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  the  operation  of  the 
Monticello  Nuclear  Generating  Plant, 
dated.  November  1972. 

Agencies  and  Persons  Contacted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
amendment  dated  January  31. 1989  and 
supplement  thereto  dated  February  3. 
1989,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW.,  Washington,  DC,  and  at 
the  Minneapolis  Public  Library. 
Technology  and  Science  Department  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Dated  at  Rockville,  Maryland  this  2Sth  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
Lawrreoca  Yandell, 

Acting  Director.  Project  Directorate  Ill-t, 
Division  of  Reactor  Projects— III,  IV.  V8' 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  86-12995  Filed  5-31-49;  8:45  am] 
MUJNO  COM  7MIM1-II 

[Docket  No.  SO-397:  Nuclear  Protect  Na  2] 

Washington  Public  Power  Supply 
System;  Environmental  Asseeement 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  NPF-21 
issued  to  Washington  Public  Power 
Supply  System  (the  licensee),  for 
operation  of  Nuclear  Project  No.  2, 
located  in  Benton  County,  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  revises  the 
battery  load  profiles  shown  in  Technical 
Specification  3/4.a2.1,  "D.C.  Sources — 
Operating."  The  surveillance 
requirement  includes  a  table  showing 


the  minimum  amperage  which  each 
battery  must  be  capable  of  delivering  as 
a  function  of  time  when  called  upon  to 
deliver  emergency  loads.  The  licensee 
has  recalculated  these  emergency  loads 
and  the  resulting  battery  profiles  to 
account  for  current  safety  equipment 
configurations.  The  amendment  inserts 
currently  applicable  values  into  the 
table. 

In  making  the  calculation,  the  licensee 
used  a  different  aging  factor  for  the  250 
volt  batteries  than  for  the  24  volt  and 
125  volt  batteries.  The  surveillance 
requirement  is  revised  to  include 
separate  criteria  applicable  to  the  250 
volt  batteries  for  the  periodic 
performance  discharge  tests. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  la  1988.  as 
supplemented  by  letter  dated  April  12, 
1989. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  ensure  that  the  batteries  are  capable 
of  providing  emergency  loads.  The 
periodic  surveillance  required  by  the 
technical  specifications  is  intended  to 
show  that  the  batteries  are  capable  of 
meeting  the  actual  expected  loads.  The 
licensee  has  recently  reevaluated 
emergency  loads  and  has  recomputed 
the  battery  requirements  for  these  loads. 
The  amendment  will  place  these  up-to- 
date  values  into  the  technical 
specifications. 

Environmental  Impacts  of  the  Proposed 
Action 

This  action  does  not  involve  a  change 
to  equipment  or  to  operating  procedures. 
It  is  limited  to  a  revision  to  the 
calculated  emergency  battery  loads.  An 
existing  license  requirement  would  be 
amended  to  reflect  the  new  calculations. 
The  staff  has  completed  its  safety 
evaluation  of  the  proposed  amendment 
and  finds  the  change  acceptable. 

The  proposed  action  does  not  involve 
a  significant  change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated,  nor  does  it  involve 
a  new  or  different  kind  of  accident. 
Consequently,  any  radiological  releases 
resulting  from  an  accident  would  not  be 
significantly  greater  than  previously 
determined.  The  proposed  amendment 
does  not  otherwise  affect  routine 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 


cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmenal 
Statement  related  to  operation  of 
Nuclear  Project  No.  2.  dated  December 
1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Fuiding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  have  not  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportimity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  18, 1988  (53  FR 
17810).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  la  1988  and 
supplement  dated  April  12. 1989.  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC 
20555,  and  at  the  Richland  City  Library, 
Swift  and  Northgale  Streets,  Richland, 
Washington  99352. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  1989. 
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For  the  Nuclear  Regulatory  Commissioii. 
George  W.  Knigfatoo,  r 

Director.  Project  Directorate  V.  Division  of 

Reactor  Projects  III.  IV.  V  and  Special 

Projects.  Off  ice  of  Nuclear  Reactor 

Regulation. 

[FR  Doc  60-12997  FUed  5-31-89;  8:45  am] 


Applied  Radiant  Energy  Coip;  Receipt 
of  Petition  for  Director's  Decision 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  letter 
dated  March  23. 1989,  the  National 
Coalition  to  Stop  Food  Irradiation 
(NCSFI)  requested  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission]  to  initiate  enforcement 
action  involving  Applied  Radiant  Energy 
Corporation  (AREC)  in  Lynchburg. 
Virginia.  AREC  holds  an  NRC  license  to 
possess  and  use  cesium  sealed  sources 
to  irradiate  wood  impregnated  with  a 
plastic  monomer  to  produce  a  polymer. 
The  petitioner  requested  that  the  NRC 
suspend  the  use  of  cesium  sealed 
sources  by  AREC.  The  basis  the  Petition 
asserts  for  its  request  is  that  the  cesium 
sealed  sources  used  by  AREC  are  the 
same  type  of  sources  that  are  alleged  to 
have  leaked  at  Radiation  Sterilizers  Inc. 
in  Decatur.  Georgia. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  NRC  will  take 
appropriate  action  on  NCSFI's  request 
within  a  reasonable  time. 

A  copy  of  the  request  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland  this  23  day  of 
May,  1989. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Robert  M.  Bemero,  Director, 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

[FR  Doc.  69-12998  Filed  5-31-89: 8:45  am] 

BHXMO  COOE  7S9O-01-M 


[Docket  No.  50-263] 

Northern  States  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22  issued  to  the  Northern  States  Power 
Company  (the  licensee),  for  operation  of 
the  Monticello  Nuclear  Generating  Plant 
located  in  Wright  County,  Minnesota. 


The  proposed  amendment  would 
change  the  Monticello  Technical 
Specifications  to:  (1)  Revise  pressure- 
temperature  limit  curves  to  meet  the 
requirements  of  Regulatory  Guide  1.99, 
Revision  2.  "Radiation  Embhttlement  of 
Reactor  Vessel  Materials"  issued  by 
NRC  Generic  Letter  88-01;  (2)  add  a  new 
requirement  for  augmented  inspection  of 
piping  susceptible  to  intergranular  stress 
corrosion  cracking  as  required  by  NRC 
Generic  Letter  88-11;  and  (3)  permit  the 
use  of  the  "mass  point"  method,  for 
Type  A  containment  leakage  rate 
testing,  as  approved  by  the  Commission 
in  a  recent  change  to  Appendix )  of  10 
CFR  Part  50. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  30, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conmiission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  l>e 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitation  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
Mritnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Lawrence  A.  Yandell: 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name);  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  Gerald  Chamoff.  Esq.,  Shaw. 
Pittman.  Potts  and  Trowbridge.  2300  N 
Street,  NW.,  Washington.  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application-fpr 
amendment  dated  March  31l198Q,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington.  DC 
20555.  and  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department.  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  May  1989. 

For  The  Nuclear  Regulatory  Commission. 
Lawnnca  A.  Yandell, 

Acting  Director,  Project  Directorate  III-l 

Division  of  Reactor  Projects  III,  FV,  V6r 

Special  Projects,  Off  ice  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  89-12996  Filed  5-31-69;  8:45  am] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

MMtinge 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  June  13-14, 1989,  at  the 
Omni  Shoreham  Hotel,  2500  Calvert 
Street  NW.,  Washington.  DC. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
the  Executive  Room  at  1:30  p.m.  on  June 
13, 1989.  The  Subcommittee  on  Hospital 
Productivity  and  Cost-Effectiveness  will 
convene  its  meeting  also  at  1:30  p.m.  on 
June  13, 1989  in  the  Congressional  Room. 

The  Full  Commission  will  convene  at 
9:00  a.m.  on  June  14, 1989  in  the 
Diplomat  Room. 

All  meetings  are  open  to  the  public. 
DoaaU  A.  Young, 
Executive  Director. 

Schedule  and  Location  of  Meetings 

Omni  Shoreham.  2500  Calvert  Street 
NW..  Washington.  DC,  202/234-0700. 


Room 

TuMday.  June  13. 1969: 
8:30    a.ffl.-12:15    p.m.    Pull    Executive. 

Commisaion        Executive 

SeMion. 
12:30  p.m.-l:30  p.m.    Lunch/    Cabinet 

Executive  Seation. 
1:30  p.m.-6KW  p.m.    Hospital    CongrestionaL 

Productivity  and  Coat-Ef- 

fectiveneaa   Subcommittee 

Meeting. 
1:30    p.m.-5:00    pjn.    Diag-    Executive. 

noatic     and     Therapeutic 

Practices      Subcommittee 

Meeting. 

Wednesday,  lune  14. 1969: 
7:30     ajn.-6:45     a.m.    Data    Cabinet 

Development      and      Re- 

aearch  Subcommittee. 
9Un     a.m.-12:30     p.m.^   Full    Diplomat 

Commisaion  Meeting. 
12:30  pnD-l:30  p.m.    Lunch/    Cabinet. 

Executive  Seaaion. 
1:30      pjn.-3:30      p.m.    Full    Diplomat 

Commiaaion  Meeting. 


[FR  Doc.  89-12642  Filed  5-31-40;  8:45  am] 
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PACIRC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan  Reviaiona  to  tha  Modal 
Conservation  Standards  for  New 
Commercial  BulMinga  and  UtWty 
Programa 

aqency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  change  in  hearing 
schedule. 

aUMMARV:  This  document  changes  a 
hearing  date  and  time  contained  in 
document  published  in  the  Federal 
Register  on  May  4, 1989  at  54  FR  19273. 
The  hearing  originally  scheduled  in 
Seattle,  Washington  on  June  12  at  1:30 
p.m.  is  rescheduled  for  ]tuie  13  at  1:30 
p.m.  at  The  Edgewater,  Pier  67.  Seattle. 
Washington  as  part  of  the  Council's 
regiilarly  scheduled  monthly  meeting. 

For  a  full  copy  of  the  proposed 
amendments,  or  for  further  information: 
Contact  Judi  Hertz  at  851  S.W.  Sixth 
Avenue.  Suite  1100.  Portland.  Oregon. 
97204.  or  at  (503)  222-5161,  toll  free  1- 
800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon. 
Edward  Sheets, 
Executive  Director. 

(FR  Doc.  89-12961  Filed  5-31-89;  8:45  am] 
mi  mo  coot  oooo  oo  m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  Na  34-26S65;  FUe  No.  SR-OTC-W-OS] 

SaH-Raguiatory  Organlzationa; 
Depoaltory  Tniat  ComfMiny;  Notice  of 
Filing  and  Immediate  Effacttvanaaa  of 
Propoaad  Rule  Change;  Fee  Schedule 

May  23, 1989. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  April  27, 
1989,  the  Depository  Trust  Company 
("DTC")  files  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change.  The  proposal  amends  DTC's 
underwriting  service  fee  schedule.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  pit)po8ed  rule 
change  from  interested  persons. 

The  proposal  revises  DTC  fees  for  the 
distribution  of  securities  offered  in 
underwritings  of  corporate  and 
municipal  issues.  Prior  to  the  proposal. 
DTC  charged  managing  imderwriters 
$219  for  each  corporate  issue  distributed 
through  DTC  and  $419  for  each 
registered  municipal  issue  distributed 
through  DTC.»  Under  the  proposal.  DTC 
will  charge  $219  for  distribution  of  a 
corporate  or  registered  municipal  issue 
that  has  only  one  CUSIP  number  and 
$419  for  distribution  of  a  corporate  or 
registered  municipal  issue  that  has  more 
than  one  CUSIP  nimiber.  DTC  believes 
this  fee  change  is  warranted  by  the 
lower  processing  costs  associated  with 
providing  underwriting  services  for 
issues  not  having  multiple  CUSIP 
numbers.  Accordingly.  DTC  believes  the 
fee  change  is  consistent  writh  section 
17A(b)(3)(D)  of  the  Act,  which  requires  a 
clearing  agency  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
participants. 

The  proposal  also  revises  DTCs 
underwriting  consultation  fee.  Prior  to 
the  proposal,  DTC's  fee  for  assisting 
managing  imderwriters  in  structuring 
new  issues  was  $500.  The  proposal 
eliminates  this  $500  fee  cap  and  permits 
DTC  to  charge  consultation  fees 
necessary  to  cover  DTC  costs  in 
providing  those  services.  DTC  believes 
this  change  is  consistent  with  section 
17A(b)(3)(D)  of  the  Act.  because, 
according  to  DTC,  its  consultation 


'  DTC  also  charged  additional  fees  based  upon 
the  size  of  the  issue  and  to  cover  any  "unusual 
expenaea."  DTC  alao  attached  a  $350  aurcharge  to 
iaauea  with  a  put  option  feature.  These  components 
remain  unchanged  by  the  proposal.  See  DTC 
underwriting  service  fee  schedule  attached  as 
Appendix  A. 


■ijA 
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services  often  justify  a  charge  in  excess 
of  $500. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(bK3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  pit)posed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
pubUcation  in  the  Federal  Register. 


Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-DTC-89-e. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  an  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 


Service 


31.  Underwritings  (tiMed  to  managere  o(  underwritirtgs) 

a.  (Corporate  Issues)  Issues  having  1  CUSIP  number 

Book-entryK)n»y  jsues „ 

b.  (Registered  municipal  issues)  Issues  having  mom  than  1  CUSIP  number.. 

Book-entry-onty  isues _„ . 

c.  Certificates  of  deposit _ _ _ 


Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  the  filing  (SR-DTC-89-8)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  DTC's  principal  office. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3. 
lonathao  G.  Ketz. 
Secretary. 

Appendix  A 

(a)  The  Depository  Trust  Company  ("DTC) 
is  filing  herewith  the  following  changes  in  the 
fee  schedule  fur  DTC  services:  ' 


'  Deletions  are  in  [brackets]:  additions  are 
italicized 


Fee 


$219.00  plus  $3.00  per  million  with  a  total  maximum  fee  o<  $2.00000'  wtd  any 

unusual  expenses. 
$219.00*  and  any  urKsual  expenses. 
$419.00  plus  $3 00  per  million  witti  a  total  maxmnim  lee  o<  $2.00000*  and  any 

UTHjsual  expenses. 
$419.00'  and  any  unusual  expenses. 
$105.00*  and  any  unusual  expertses. 


•A  surcharge  of  $350  00  applies  10  tsaues  with  a  put  option  feature  lo  cover  the  costs  associated  with  revtevmg  tfw  official  statement  and  establishing  a  dau 
base  throuoh  whicn  out  penods  are  monitored  Issues  requinng  consultainn  and  special  development  efforts  are  charged  an  addrtional  surcnwge  [of  $500  00]  lo 
cover  DTCs  aatioonal  costs. 


[FR  Doc  89-13003  Filed  5-31-89;  8:45  am] 
BOIMQ  COOC  tOIO-OI-M 

[ReleaM  No.  34-26867;  Hie  No.  MCC-89- 

03] 

Self-Regulatory  Organizations:  FIHng 
and  Innnedlata  Effectivenesa  of 
Propoaad  Rule  Change  by  Midweat 
Clearing  Corporation  Relating  to  tha 
Transfer  of  Residual  Credit  Posttlona 
via  MCC's  Automated  Customer 
Account  Transfer  Servica  (ACATS) 

May  23, 196% 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  April  26, 1969,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Conmiission 
the  proposed  rule  change  as  described 
in  Items  L  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  projTosed  rule 
change  from  interested  persons. 


I.  Self-Reguiatory  Organization's 
Statement  of  tlie  Terms  of  SulMtance  of 
the  Proposed  Rule  Cliange 

The  proposed  rule  change  authorizes 
the  Midwest  Clearing  Corporation 
(MCC)  to  transfer  residual  credit 
positions  through  MCC's  Automated 
Customer  Account  transfer  Service 
(ACATS). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prt^xMod  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  foi^  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  pixjposed  rule  change  enhances 
the  existing  ACATS  by  introducing  a 
new  facility  to  allow  a  delivering  MCC 
Participant  to  initiate  the  transfer  of 
residual  credit  positions,  for  both  cash 
and  securities,  that  have  accrued  to  an 
account  after  the  account  has  been 
transferred  via  ACATS. 

Residual  credit  positions  tend  to  be 
created  when  a  Record  Date  for  a 
dividend  or  other  distribution  occurs 
before  the  account  transfer  process  has 
been  started  or  before  it  is  complete. 
The  receiving  firm  then  obtains  the 
dividend  or  interest  payment  after  the 
transfer  has  been  completed. 

The  ACATS  enhancements  allows  the 
delivering  firm  to  initiate  the  transfer  of 
residual  credit  positions  in  a  more 
automated  format.  The  delivering  firm 
will  be  able  to  stop  issuing  and  mailing 
checks  which  might  be  lost  in  the  mail 
or  mis-routed  at  the  receiving  firm. 

The  proposed  rule  changes  and 
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procedures  also  specify  input  and  output 
data,  as  well  as  revised  record  layouts 

The  proposed  rule  change  also 
clarifies  MCC's  rules  regarding  both 
ACATS  and  the  transfer  of  residual 
credit  positions.  The  clarification 
clarifies  that  in  cases  where  a  Delivering 
Participant  has  made  adjustments  on  the 
second  business  day  after  the  Receiving 
Participant's  receipt  of  the  i-eport 
detailing  the  customer  account  asset 
data  to  an  account  containing  options 
positions,  the  receiving  Participant  does 
not  have  an  additional  two  day  review 
process.  The  proposed  rule  is  intended 
to  reduce  risks  related  to  the  delay  of 
the  transfer  of  options  positions. 

The  proposed  rule  change  is 
consistent  with  the  Securities  Exchange 
Act  of  1934  (the  "Act")  in  that  it 
promotes  the  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Participants  were  advised  of  ACATS 
enhancements  in  March,  1989.  To  date, 
no  comments  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  &  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  flled 
with  the  Commission,  and  all  written 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  Pile 
Number  SR-MCC-89-3  and  should  be 
submitted  by  June  22, 1969. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatfaan  G.  Kati. 
Secretary. 

(PR  Doc.  89-13001  Filed  5-31-69;  8:45  am] 
MUMO  COOf  S010-41-M 

tneHew  No.  34-26860;  File  No.  yCC-<9- 
021 

S«if*R«guiat(>ry  Organizations;  Filing 
of  Proposed  Ruls  Changs  by  Midwest 
CIsaring  Corporation  Relating  to  ths 
UmHatton  or  EHminatlon  of  a 
Director's  Liability  In  Certain 
Instances. 

May  23. 1988. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  April  11. 1960,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rulie 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Clearing  Corporation 
("MCC").  pursuant  to  Rule  19b-4  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  proposes  the  following  changes 
to  its  Certificate  of  incorporation  and 
By-Laws: 

Additions  Italicized 

Certificate  of  Incorporation.  Article  8: 

*  '  *  as  the  same  may  be  amended  from 
time  to  time.  To  the  fullest  extent  that  the 
General  Corporation  Law  of  the  State  of 
Delaware,  as  it  exists  on  the  date  hereof  or 
as  it  may  hereafter  be  amended,  permits  the 
limitation  or  elimination  of  the  liability  of 
Directors,  no  Director  of  the  Corporation 
shall  be  liable  to  the  Corporation  or  its 
shareholders  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  Director,  except 


where  such  liability  arises  directly  or 
indirectly  as  a  result  of  a  violation  of  the 
federal  securities  laws.  No  amendment  to  or 
repeal  of  this  Article  shall  apply  to  or  have 
any  effect  on  the  liability  of  any  Director  of 
the  Corporation  for  or  with  respect  to  any 
acts  or  omissions  of  such  Director  occurring 
prior  to  such  amendment  or  repeal 
By-Laws,  Article  6,  Section  6.1 

in  connection  writh  such  action,  suit 

or  proceeding." 

To  the  fullest  extent  that  the  General 
Corporation  Law  of  the  State  of  Delaware,  as 
it  exists  on  the  date  hereof  or  as  it  may 
hereafter  be  amended,  permits  the  limitation 
or  elimination  of  the  liability  of  Directors,  no 
Director  of  the  Corporation  shall  be  liable  to 
the  Corporation  or  its  shareholders  for 
monetary  damages  for  breach  of  fiduciary 
duty  as  a  Director,  except  where  such 
liability  arises  directly  or  indirectly  as  a 
result  of  a  violation  of  the  federal  securities 
laws.  No  amendment  to  or  repeal  of  this 
Article  shall  apply  to  or  have  any  effect  on 
the  liability  of  any  Director  of  the 
Corporation  for  or  with  respect  to  any  acts  or 
omissions  of  such  Director  occurring  prior  to 
such  amendment  or  appeal. 

n.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  change  is  based  on 
Section  102  (b)(7)  of  tiie  General 
Corporation  Law  of  the  State  of 
Delaware,  under  which  MCC  is 
organized,  which  allows  corporations  to 
adopt  provisions  in  their  Certificates  of 
Incorporation  limiting  or  eliminating  the 
potential  monetary  bability  of  directors 
under  certain  circumstances. 

The  amendment  does  not  eliminate  a 
Director's  duty  of  care,  which  requires 
Directors  to  exercise  informed  business 
judgment  in  discharging  their  duties. 
Rather,  the  personal  liability  of  MCC's 
Directors  to  MCC  or  its  shareholders 
will  be  limited  should  they  fail.  tlut)ugh 
negligence  or  gross  negligence  to  satisfy 
this  duty.  Under  Delaware  law,  such 
limitations  do  not  apply  in  the  following 
circtmistances: 
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(1)  Breach  of  the  duty  of  loyalty  to 
MCC  or  its  shareholders:  i.e..  the 
responsibility  to  conduct  business  in 
good  faith  and  in  the  honest  belief  that 
the  action  taken  is  in  the  best  interest  of 
MCC. 

(2)  Acts  or  omissions  that  are  not 
performed  in  good  faith,  or  which 
involve  intentional  misconduct  or 
violation  of  law. 

(3)  Unlawful  payment  of  dividends  or 
unlawful  purchase  or  redemption  of 
stoclc 

(4)  Transactions  from  which  the 
director  derived  improper  personal 
benefits. 

In  addition,  an  provision  has  been 
included  at  the  request  of  the  SEC  staff 
to  expand  the  circumstances  where  the 
limitations  do  not  apply  to  instances 
where  liability  would  arise  directly  or 
indirectly  as  a  result  of  a  violation(8)  of 
the  Federal  securities  laws. 

The  amendment  does  not  eliminate 
other  equitable  legal  remedies,  such  as 
rescission  or  injunctive  actions  and  in 
no  way  limits  or  eliminates  a  Director's 
direct  liability  under  Federal  securities 
laws.  In  addition,  it  does  not  eliminate 
the  liability  of  officers  of  MCC  for 
actions  taken  in  the  capacity,  even  if 
that  individual  is  also  a  Director.  Tiiis 
atnendment  does  not  apply  to  the 
liability  of  a  Director  for  acts  or 
omissions  which  may  have  occurred 
prior  to  its  approval. 

MCC  believes  the  amendment  is  a 
necessary  measure  in  order  to  help 
assure  its  ability  to  recruit  and  retain 
competent  Directors.  Without  the 
protections  offered  by  the  proposed 
change.  MCC  believes  there  will  be  a 
deterrent  effect  upon  the  entrepreneurial 
decision-making  of  its  Directors.  In 
addition,  due  to  the  increased  numbers 
and  magnitude  of  lawsuits  against 
directors,  many  other  Delaware 
corporations  have  already  adopted 
similar  provisions. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
the  protections  offered  by  the 
amendment  help  to  remove  impediments 
to  attracting  competent  directors  and 
thus  will  help  assure  the  fair 
representation  of  shareholders  in  the 
selection  of  directors  and  administration 
of  the  affairs  of  MCC  and  will  help 
attract  directors  which  are 
representative  of  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 


be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  the  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  by  order  approve  the  proposed 
rule  change,  or  (B)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argxmients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectuities  and  Exchange 
Commission,  450  Fifth  Sb^et,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  I'ublic  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
■  the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
MCC-89-2  and  should  be  submitted  by 
lune  22, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(PR  Doc.  89-1300G  Filed  2-31-«9:  8:45  am] 
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[Release  No.  35-24895] 

RHngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

May  25, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
conunent  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  19. 1989  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s]  at  the  addre8s[es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  or  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

CSW  Credit,  Inc.  et  al  (70-7113  and  70- 
7218) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company 
and  CSW  Credit,  Inc.  ("Credit  "J,  its 
nonutility  subsidiary,  both  located  at 
2121  San  Jacinto  Street,  Suite  2400, 
Dallas,  Texas  75201,  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  pursuant  to 
sections  6(a).  7,  9(a),  10  and  12(b)  of  the 
Act  and  Rules  45  and  50(a)(5) 
thereunder. 

By  prior  Commission  orders  dated 
July  19, 1985,  July  31. 1986  and  February 
8. 1988  (HCAR  No.s  23767,  21457  and 
24575).  CSW  was  authorized  to  form 
Credit  for  the  purpose  of  factoring  the 
accounts  receivable  of  CSWs 
subsidiaries  and  nonassociated  utilities. 
Credit's  ratio  of  debt  to  equity  was  to  be 
maintained  at  approximately  80%  debt 
to  20%  equity.  CSW  and  Credit  are  now 
seeking  to  cfiange  such  requirement  to  a 
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requirement  that  the  equity  ratio  be  not 
more  than  20%. 

Arkanaas  Powv&  Light  Company  (70- 

7571) 

Arkansas  Power  &  Light  Company 
("Arkansas").  Capital  and  Broadway. 
Little  Rock.  Arkansas  72201.  a 
subsidiary  of  Entergy  Corporation, 
which  until  May  19, 1989  was  known  as 
Middle  South  Utilities.  Inc..  and  which  is 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  to  its 
application  pursuant  to  sections  g(a]  and 
10  of  the  Act. 

Pursuant  to  authority  granted  in  prior 
Commission  orders,  Arkansas  leaseda 
portion  of  the  nuclear  fuel,  including 
facilities  incident  to  its  use  ("Nudear 
Fuel"),  required  for  use  at  its  Arkansas 
Nuclear  One  Generating  Station 
( "ANO")  from  Russell  Energy,  In& 
("Russell")  (HCAR  No.  21938,  February 
27, 1981 ).  and  from  Ozark  Fuel 
Corporation  ("Oxark")  (HCAR  Nos. 
22272.  24239,  and  24502.  November  13, 
1981.  November  19. 1986.  and  November 
17, 1987,  respectively)  ("Lease 
Agreemoent").  Subsequently,  in  order  to 
restructure  its  leasing  arrangement. 
Arkansas  was  authorized  to  and  did 
enter  into  a  Fuel  Lease  ("Lease"),  dated 
December  22. 1988.  for  its  Nuclear  Fuel 
with  River  Fuel  Trust  #1  ('Trust") 
(HCAR  No.  24787,  December  20, 1988) 
("Order").  The  Trust  was  formed  under 
the  laws  of  the  State  of  New  York 
pursuant  to  a  Trust  Agreement  among 
Morgan  Guaranty  Trust  Company  of 
New  York,  as  trustor  ("Trustor").  United 
States  Trust  Company  of  New  York,  not 
in  its  individual  capacity,  but  solely  as 
trustee  ('Trustee")  and  AAansas,  as 
beneficiary.  The  Trust  was  specifically 
created  for  this  restructuring  by  the 
Trustor. 

The  Trust  acquired  the  Nuclear  Fuel 
owned  by  Russell  and  Ozark  along  with 
certain  Nuclear  Fuel  owned  by 
Arkansas.  Promptly  after  such 
acquisiton,  Arkansas  terminated  its 
Lease  Agreement  with  Russell  and  its 
Lease  Agreement  with  Ozark.  Russell 
then  terminated  its  Credit  Agreement 
with  Bank  of  America  National  Tnut 
and  Savings  Association,  and  Ozark 
terminated  its  Credit  Agreement  with 
Swiss  Bank  Corporation.  New  York 
Branch. 

Under  the  terms  of  the  Lease,  the 
Trust  makes  payments  to  suppliers, 
processors  and  manufacturers  necessary 
to  provide  Nudear  Fuel  for  both  units  of 
ANO,  or  Arkansas  will  make  such 
payments  and  wiU  be  reimbursed  by  the 
Trust  The  maximum  obligation  of  the 
Trust  to  make  payments  for  Nudear 
Fuel  initially  Arkansas  will  not  exceed 
$250  million.To  the  extent  that  the  cost 


of  Nudear  Fuel  required  by  Arkansas 
exceeds  the  $65  million  Commitment 
under  the  Credit  Agreement  and  the 
$130  million  of  Secured  Notes  oirrently 
outstanding,  as  authorized  in  the  Order, 
or  Additional  Secured  Notes  issued  in 
replacement  thereof,  as  proposed  above, 
it  is  further  proposed  that  the  Trust  may 
issue  up  to  $55  million  of  Additional 
Secured  Notes.  Additional  Secured 
Notes  are  expectMi  to  be  issued  with  the 
assistance  of  a  placement  agent  which 
is  contemplated  to  be  Merrill  Lynch 
Capital  Markets. 

Pursuant  to  the  terms  of  the  Lease,  the 
Trust  may  only  issue  Additional  Seoired 
Notes  with  the  consent  of  Arkansas. 
Authorization  is  requested  for  Arkansas 
to  consent  to  the  issuance  of  Additional 
Secured  Notes  from  time  to  time  in  an 
aggregate  amount  at  any  one  time 
outstanding  not  to  exceed  $185  million, 
as  provided  by  the  Order  in  all  material 
respects,  and  provided  that  the  interest 
rate  on  Additional  Secured  Notes  and 
the  fees  paid  to  the  placement  agent  in 
connection  with  the  issuance  thereof  not 
be  in  excess  of  those  generally  obtained 
on  the  date  of  pricing  on  sales  of  similar 
notes  with  similar  terms  and  conditions, 
including  securities  with  the  same 
maturity  and  by  companies  with 
comparable  credit  quality.  In  addition, 
to  the  extent  requested  by  the  Trustee, 
Arkansas  would  execute  Supplemental 
Instructions  to  the  Trustee,  with  respect 
to  the  issuance  of  the  Additional 
Secured  Notes. 

System  Energy  Resources,  Inc.  (70-7604) 

System  Energy  Resources,  Inc. 
("SERI").  Echelon  One,  1340  Echelon 
Parkway.  Jackson.  Mississipiri  39213.  a 
subsidiary  of  Entergy  Corporation, 
which  until  May  19, 1960  was  known  as 
Middle  South  Utilities,  Inc.,  and  which  is 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  to  its 
application  pursuant  to  sections  9(a]  and 
10  of  the  Act 

Pursuant  to  authority  granted  in  prior 
Commission  orders,  SERI  leased  a 
portion  of  the  nudear  fuel,  including 
facilities  incident  to  its  use  ("Nudear 
Fuel"),  required  for  use  at  Unit  No.  1  of 
SERI's  Grand  Gulf  Nuclear  Generating 
Station  ("Grand  Gulf)  from  Port  Gibson 
Energy,  Inc.  ( "Gibson")  (HCAR  No. 
24697,  August  18, 1988),  and  from 
Prulease  Inc.  ("Prulease")  (HCAR  No. 
24591.  February  29. 1988)  ("Lease 
Agreements").  Subsequently,  in  order  to 
restructure  its  leasing  arrangements. 
SERI  was  authorized  to  and  did  enter 
into  a  Fuel  Lease  ("Lease"),  dated 
February  24. 1989,  for  its  Nudear  Fuel 
for  Grand  Gulf  with  River  Fuel  Funding 
Company  #3,  Inc.  ("Lessor"),  a 
Delaware  corporation,  all  of  the  capital 


stock  of  which  is  held  by  United  States 
Trust  Company  of  New  York,  as  trustee 
('Trustee"),  for  River  Fuel  Trust  #3 
("TYust").  The  Trust  was  formed  under 
and  is  governed  by  the  laws  of  the  State 
of  New  York,  except  to  the  extent  that 
the  General  Coiporation  Law  of  the 
State  of  Delaware  governs  the  Lessor's 
relationship  with  the  Trust  as  its  sole 
stockholder,  pursuant  to  a  Thist 
Agreement  amcmg  Morgan  Gaaranty 
Trust  Company  of  New  York,  aa  trustor 
('Trustor"),  the  Trustee  and  SERI.  aa 
beneflciary.  The  Trust  was  specifically 
created  for  this  restructuring  by  the 
Trustor  (HCAR  Nos.  24825  and  24827. 
February  21. 1989  and  February  23. 1939, 
respectively)  ("Orders'^. 

Pursuant  to  the  Orders,  the  Lessor 
acquired  the  Nuclear  Fuel  owned  by 
Gibson  and  Prulease,  except  for  certain 
Nudear  Fuel  acquired  by  SERI. 
Promptly  after  such  acquisition,  SERI 
terminated  its  Lease  Agreement  with 
Gibson  and  its  Lease  Agreement  with 
Prulease.  Gibson  then  terminated  its 
related  Restated  and  Amended  Credit 
Agreement  with  Union  Bank  of 
Switzerland,  Houston  Agency,  and 
certain  other  banks. 

Under  the  terms  of  the  Lease,  the 
Lessor  makes  payments  to  suppliers, 
processors  and  manufacturers  necessary 
to  provide  Nuclear  Fuel  for  Grand  Gulf, 
or  SERI  will  make  such  payments  and 
will  be  reimbursed  by  the  Lessor.  The 
maximum  obligation  of  the  Lessor  to 
make  payments  for  Nudear  Fuel 
initially  is  $180  million  at  any  one  time 
outstanding,  although  the  Lessor  may 
make  such  payments  of  up  to  $185 
million. 

Pursuant  to  the  terms  of  the  Orders, 
SERI  consented  to  allow  the  Lessor  to 
finance  its  obligations  under  the  Lease 
by  entering  into  (i)  a  Credit  Agreement, 
dated  as  of  February  24. 1989  ("Credit 
Agreement"),  with  Union  Bank  of 
Switzerland,  Houston  Agency  and  (ii) 
certain  secured  note  agreements,  each 
dated  as  of  February  24. 1988  ("Secured 
Note  Agreements'!,  with  certain 
institutional  lenders.  The  Orders 
authorized  an  initial  bank  commitment 
("Commitment")  under  the  Credit 
Agreement  of  $70  million,  which  remains 
unchanged  under  this  proposal,  and  the 
initial  issuance  by  the  Lessor  of  $115 
million  of  secured  notes  ("Secured 
Notes")  under  the  Secured  Note 
Agreements.  The  Secured  Notes  were 
issued  by  the  Lessor  on  February  24, 
1989  in  a  total  principal  amount  of  $115 
million,  but  they  mature  on  various 
dates,  the  final  maturity  date  being 
February  15, 1997. 

It  is  now  proposed  that  in  order  to 
continue  to  finance  Nudear  Fuel 


required  by  SERI,  additional  secured 
notes  ("Additional  Secured  Notes") 
would  be  issued  by  the  Lessor  in 
replacement  of  the  Secured  Notes  or 
Additional  Secured  Notes  which  had 
matured.  Additional  Secured  Notes 
would  be  issued  pursuant  to  additional 
Secured  Note  Agreements. 

In  addition,  the  amoimt  of  Nuclear 
Fuel  which  is  required  to  be  leased  by 
SERI  may  fluctuate  based  on  the  rate  of 
bum-up  of  the  Nuclear  Fuel  and  the 
market  costs  of  Nuclear  Fuel.  It  is 
currently  estimated  that  the  total  cost  of 
Nuclear  Fuel  required  by  SERI  will  not 
exceed  $250  million.  To  the  extent  that 
the  cost  of  Nuclear  Fuel  required  by 
SERI  exceeds  the  $70  million 
Commitment  under  the  Credit 
Agreement  and  the  $115  million  of 
Secured  Notes  currently  outstanding,  as 
authorized  by  the  Orders,  or  Additional 
Secured  Notes  issued  in  replacement 
thereof,  as  proposed  above,  it  is  further 
proposed  that  the  Lessor  may  issue  up 
to  $65  million  of  Additional  Secured 
Notes.  Additional  Secured  Notes  are 
expected  to  be  issued  with  the 
assistance  of  a  placement  agent,  which 
is  contemplated  to  be  Merrill  Lynch 
Capital  Markets. 

Pursuant  to  the  terms  of  the  Lease,  the 
Lessor  may  only  issue  Additional 
Secured  Notes  with  the  consent  of  SERI. 
Authorization  is  requested  for  SERI  to 
consent  to  the  issuance  of  Additional 
Secured  Notes  from  time  to  time  in  an 
aggregate  amount  at  any  one  time 
outstanding  not  to  exceed  $180  million, 
as  provided  by  the  Orders  in  all  material 
respects,  and  provided  that  the  interest 
rate  on  Additional  Secured  Notes  and 
the  fees  paid  to  the  placement  agent  in 
connection  with  the  issuance  thereof  not 
be  in  excess  of  those  generally  obtained 
on  the  date  of  pricing  on  sales  of  similar 
notes  with  similar  terms  and  conditions, 
including  securities  with  the  same 
maturity  and  by  companies  with 
comparable  credit  quality.  In  addition, 
to  the  extent  requested  by  the  Trustee, 
SERI  would  execute  Supplemental 
Instructions  to  the  Trustee,  with  respect 
to  the  issuance  of  the  Additional 
Secured  Notes. 

Entergy  Corporation  (70-7606) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street  New  Orleans,  Louisiana 
70112,  which  until  May  10, 1989  was 
known  as  Middle  South  Utilities,  Inc.. 
and  which  is  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  section  12(b)  of  the  Act  and 
Rule  45  thereunder. 

System  Energy  Resources,  Inc. 
("SERI"),  a  subsidiary  of  Entergy,  was 
authorized  by  orders  in  a  companion 
filing  (HCAR  Nos.  24825  and  24827. 
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February  21, 1989  and  February  23, 1989. 
respectively)  to  enter  into  a  fuel  lease 
agreement,  dated  February  24, 1989, 
("Lease")  with  River  Fuel  Funding 
Company  #3,  Inc.  ("Lessor"),  a 
Delaware  corporation,  all  of  the  capital 
stock  of  which  is  owned  by  River  Fuel 
Trust  #3.  Under  the  LeassaSERI  would 
lease  from  the  Lessor  nuclear  fuel  and 
facilities  incident  to  its  use  ("Nuclear 
Fuel"),  in  amounts  of  up  to  $185  million. 
The  Nuclear  Fuel  will  be  used  in  Unit 
No.  1  of  SERI's  Grand  Gulf  Nuclear 
Generating  Station.  By  post-effective 
amendment  to  that  filing  SERI  proposed 
to  lease,  under  the  same  terms  and 
conditions,  additional  Nuclear  Fuel  in 
amounts  of  up  to  $250  million.  This 
matter  was  the  subject  of  a  notice  issued 
by  the  Commission  on  May  25, 1989,  the 
same  date  herein,  and  is  to  be  granted 
on  the  same  date  as  the  date  of  an  order 
herein,  as  a  companion  filing  (S.E.C.  File 
No.  70-7604). 

In  order  to  induce  the  Lessor  to  enter 
into  the  initial  Lease,  it  was  necessary 
for  Entergy  to  guarantee,  to  the  Lessor, 
the  performance  by  SERI  of  its 
obligations  under  the  Lease.  Entergy 
was  authorized  to  and  did  enter  into  a 
guaranty  ("Guaranty"),  dated  February 
24, 1989,  under  which  Entergy 
guaranteed  to  the  Lessor  that  SERI 
would  perform  its  various  obligations 
and  coven ts  under  the  Lease.  Entergy 
agreed  that  its  obligations  under  the 
Guaranty  would  be  unconditional  and 
not  subject  to  any  set-off,  counterclaim, 
offset  or  recoupment  whatsoever,  and 
that  the  Lessor's  rights  under  the 
Guaranty  would  be  assignable  (HCAR 
No.  24824,  February  21. 1989).  Entergy 
now  proposes  to  guarantee  to  the 
Lessor,  on  the  same  basis  as  previously 
approved,  that  SERI  will  perform  all  of 
its  obligations  under  the  lease  in 
amounts  of  up  to  $250  million,  and  to 
consent  to  the  further  assignment  of  the 
Lessor's  rights  under  the  Guarantee. 

Southwestern  Electric  Power.  Company 
(70-7656) 

Southwestern  Electric  Power 
Company  ("SWEPCO  "),  P.O.  Box  21106, 
Shreveport.  Louisiana  71156,  an  electric 
utility  subsidiary  of  Central  and  South 
West  Corporation,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)  and  10. of  the  Act 

SWEPCO  requests  authority  to  lease 
its  railcars  to  nonassociated  third 
parties  from  time-to-time  on  a  short-term 
basis  when  not  in  use  by  SWEPCO 
through  June  1, 1994.  The  railcars  are 
used  by  SWEPCO  to  transport  coal  to  its 
Welsh  Power  Plant  located  near  Cason, 
Texas,  and  its  Flint  Creek  Power  Plant 
located  near  Gentry,  Arkansas. 


Lease  terms  will  cover  periods  that 
SWEPCO  does  not  need  the  railcars  for 
its  operations.  Such  periods  will 
generally  range  from  as  short  as  the  time 
it  takes  to  make  one  trip  from  the 
locations  of  SWEPCO's  coal  sources  to 
its  generating  plants  to  as  long  as  two 
months;  however,  if  SWEPCO  were  to 
shut  down  one  of  its  generating  plants, 
either  for  scheduled  maintenance  or  for 
some  other  unforeseen  reason,  such 
periods  could  extend  up  to  four  months. 
Any  leases  will  provide  for  lease  rates 
at  or  near  the  market  rates  at  the  time  of 
entry  into  such  leases. 

Alabama  Power  Company  (70-7658) 

Alabama  Power  Company 
("Alabama").  600  North  IBlh  Street 
Birmingham,  Alabama  35291,  a  wholly- 
owned  subsidiary  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  an  application  pursuant  to 
sections  2(a)(ll)(D)  and  9(c)(3)  of  the 
Act 

Alabama  has  acquired  in  a 
bankruptcy  proceeding  88.205  shares  of 
Class  A  Preferred  Stock  ("Preferred") 
and  137,598  shares  of  Common  Stock 
("Common")  (collectively,  "Stock")  of 
Simetco,  Inc.  ("Simetco").  an  Ohio 
corporation  formerly  known  as  Ohio 
Ferro-AIloys  Corporation.  All  of  the 
Stock  is  voting  stock,  and  represents 
about  &82%  of  all  of  the  outstanding 
voting  securities  of  Simetco.  Alabama 
requests  a  determination  that,  pursuant 
to  sections  2(a)(ll)(D)  and  9(c)(3)  of  the 
Act  section  9(a)  of  the  Act  will  not 
apply  to  the  acquisition  of  the  Stock, 
and  that  the  obligations,  duties  and 
liabilities  imposed  by  the  Act  on 
affiliated  companies  are  not  necessary 
or  appropriate  under  these 
circumstances. 

Simetco  operates  a  production  facility 
("Facility")  in  Mount  Meigs,  Alabama  at 
which  silicon  metal  is  produced.  On 
February  22, 1982,  Alabama  entered  into 
a  contract  with  Simetco  in  which  it 
agreed  to  provide  electric  power  to  the 
Facility.  In  October  1982,  Simetco 
experienced  financial  difficulties  and 
failed  to  pay  its  electric  bills. 
Subsequently,  Simetco  failed  to  pay  its 
electric  bills  for  power  provided  under 
later  contracts  with  Alabama.  On 
October  30, 1986,  Simetco  filed  a  petition 
in  the  United  States  Bankruptcy  Court 
for  the  Northern  District  of  Ohio 
("Bankruptcy  Court")  for  reorganization 
under  Chapter  11  of  the  United  States 
Bankruptcy  Code.  In  the  proceeding, 
Alabama  was  allowed  total  general 
unsecured  claims  of  approximately  $5 
million  resulting  from  unpaid  charges  for 
electric  power  provided  by  Alabama  to 
Simetco.  Pursuant  to  a  Plan  of 
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Reorganization  filed  with  the 
Bankruptcy  Court  and  conflrmed  by  the 
Court  in  its  order,  dated  November  22, 
1988  ("Plan")  holders  of  general 
unsecured  claims  were  distributed  their 
pro  rata  share  of  225.000  shares  of 
Preferred  and  300,995  shares  of 
Common.  As  a  result  of  this  order. 
Alabama  acquired  88.205  shares  of 
Preferred  and  137,598  shares  of 
Common. 

In  order  to  preserve  a  net  operating 
loss  carry-forward  for  Federal  income 
tax  purposes,  the  Bankruptcy  Court 
prohibited  the  sale,  assignment, 
exchange,  disposition  or  other  transfer 
of  Stocic  owned  by  a  person  which 
controls  5%  or  more  of  the  voting  power 
of  Simetco  for  a  period  of  3  years  from 
the  date  of  acquisition.  Because 
Alabama  controls  approximately  8.82% 
of  the  voting  power  of  Simetco. 
Alabama  is  bound  by  this  restriction. 

Alabama  acquired  the  Stock  as  a 
result  of  indebtedness  acquired  in  the 
ordinary  course  of  business  and  holds 
such  Stock  solely  as  a  passive 
investment.  Alabama  will  sel)  the 
Common  as  soon  as  the  restrictions  on 
sale  lapse  and  market  conditions  permit 
Alabama  will  not  be  represented  on  the 
Board  of  Directors  of  Simetco  or 
otherwise  seek  to  change  or  influence 
control  of  Simetco.  In  this  connection, 
without  authorizabon  from  the 
Commission.  Alabama  will  not  vote  its 
Stock. 

Simetco  is  an  affiliate  of  Alabama  as 
that  term  is  defined  in  section  2(a)(ll)  of 
the  Act.  because  as  discussed  above, 
Alabama  controls  over  5%  of  the  voting 
power  of  Simetco.  However,  because 
Alabama  is  holding  the  Stock  solely  as  a 
passive  investment,  acquired  in  the 
ordi(k«ry  course  of  business  and  not 
with  the  purpose  of  changing  or 
influencing  control,  Alabama  requests 
that  the  Commission  order,  pursuant  to 
section  9(c)(3)  of  the  Act,  that  section 
9(u)  of  the  Act  not  apply  to  the 
acquisition  of  the  Preferred  or  Common 
described  herein.  In  addition,  Alabama 
hereby  requests  that  the  Commission 
(jctprmine  that  it  is  nut  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers 
that  Simetco  be  sub)ect  to  the 
obligations,  duties  and  liabilities 
imposed  by  the  Act  and  rules  thereunder 
upon  affiliates,  or  that  Alabama  be 
subject  to  the  obligations,  duties  and 
liabilities  imposed  by  the  Act  and  rules 
thereunder  as  a  result  of  Simetco  being 
an  affiliate  of  Alabama. 


For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Jonathan  G.  Katx, 

Secretary. 

[FR  Doc.  89-13002  Filed  5-31-89;  8:45  am] 

MLUNQ  COOC  aOKMI-M 

DEPAfmiENT  OF  THE  TBEASURY 

Customs  Service 
[TJ).  SS-Ml 

Revocation  of  Coinwerclal  Oauger 
Approval  of  Caesar  J.  Thibodeaux,  Inc. 
of  Houston,  TX 

AQENCv:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTKNC  General  notice. 

SUMMAHV:  Notice  is  hereby  given  that 
pursuant  to  §  151.13(k)(4)  of  the  Customs 
Regulations,  a  written  appeal  against  a 
proposal  to  revoke  the  commercial 
gauger  approval  of  Caesar ). 
Thibodeaux,  Inc.  with  prepjudice,  was 
Tiled  with  the  Commissioner  of  Customs. 
Under  delegated  authority,  the  appeal 
was  considered  by  the  Assistant 
Commissioner,  Office  of  Conmierdal 
Operations,  and  it  has  been  decided  to 
suspend  the  firm's  pubhc  gauger 
approval  for  a  period  of  30  days.  It  has 
been  further  decided  that  the  30-day 
suspension  is  to  be  set  aside  and 
cancelled  upon  the  successful 
completion  of  a  one-year  probationary 
period  by  the  firm,  during  which  time 
the  performance  of  the  Hrm  under  the 
provisions  of  Part  151  will  be  closely 
monitored  by  the  U.S.  Customs  Service. 
In  addition,  liquidated  damages  in  the 
amount  of  $10,000  are  being  assesed 
under  the  terms  of  the  commercial 
gauger  bond,  { 113.67  of  the  Customs 
Regulations. 

The  one  year  period  specified  above 
will  commence  on  the  date  of 
publication  of  this  notice. 

Dated:  May  25, 1989. 
John  B.  OXoughlln. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  89-13022  Filed  5-31-89: 8:45  am] 

KLUNQ  COOE  4S20-(»-ll 

DEPARTMENT  OF  TRANSPORTATtON 

Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  10(a)(2]  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-^163];  5  U.S.C.  App.  I)  noUce 


is  hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  10:00  a.m.,  June  27, 1989,  at  the 
Radisson-Duluth  Hotel  505  W^ 
Superior  Street,  Duluth.  Minnesota.  The 
agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarks. 
Consideration  of  Minutes  of  Past 
Meeting:  Review  of  Programs;  Business, 
Closing  Remarlp. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  June,  20, 1989.  Paul  A  Maroun, 
Advisory  Board  Liaisoa  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC  on  May  24. 1989. 
Paul  A.  Moroun, 

A  dvisory  Board  Liaison 

[FR  Doc.  89-12956  Filed  5-31-88;  8:45  am] 

MUMQ  COCK  4S1»-«t-a 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exttibitlon 

summary:  The  United  States 
Information  Agency  hereby  modifies  a 
notice  found  at  54  FR  16038  (April  20, 
1989)  regarding  immunity  from  judicial 
seizure  for  the  art  exhibit  "Mary 
Cassatt:  The  Color  Prints."  to  include  an 
additional  item  for  temporary  exhibition 
in  the  United  States. 

EPncnvi  DATE  This  modification  is 
effective  upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 

R.  Wallace  Stuart,  Acting  General 
Counsel,  United  States  Information 
Agency,  301  Fourth  Street.  SW.. 
Washington,  DC  20547. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Information  Agency 
hereby  modifies  a  notice  published  at  54 
FR  16038  (April  20, 1989).  The  notice 
rendered  immune  from  judicial  process 
certain  items  to  be  included  in  the 
exhibit  entitled  "Mary  Cassatt  The 
Color  Prints."  This  modiHcation  of 
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notice  adds  an  additional  item  (see 
supplemental  list  number  1*). 

Dated:  May  23, 1989. 
R.  Wallace  Stuart, 

Acting  General  Counsel 

[FR  Doc.  89-12958  Filed  5-31-89;  8:45  am). 

MLUNG  COOE  B230-01-II 


'  A  copy  of  this  list  may  tie  obtained  by  contacting 
Mr.  R.  Wallace  Stuart  of  the  OfTice  of  the  General 
Counsel  of  USIA.  The  telephone  number  ii  (202) 
485-7979.  and  the  addreM  is  Room  700.  U.S. 
Information  Agency,  301  4th  Street  SW., 
Washington,  DC  20547. 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54.  No.  104 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Govemfnent  in  tt>e  Sunstvne 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FCOCfUL  RESERVE  SYSTEM 

niw  AND  DATE:  11:00  a.m.,  Monday.  June 

5,1989. 

PtACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  POR  MORE 

inpormation:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

lennifar  |.  lohoaon. 

Associate  Secretary  of  the  Board. 

Date:  May  28, 1989. 
[FR  Doc.  88-13081  Filed  5-26-^89: 4:56  pm] 
■tuNQ  cow  oie-oi-* 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m.  Tuesday,  June 
6,1989. 

place:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  The  first  three  items  are  open  to 
the  public.  The  last  four  items  are  closed 
under  Exemption  10  of  the  Government 
in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Marine  Accident  Report:  Striking  of  a 
Submerged  Object  by  Bahamian  Tankship 
ESSO  PUERTO  RICO.  Mississippi  River. 
Kenner,  Louisiana.  September  3. 1988. 

2.  Reconsideration  of  Probable  Cause: 
Midair  Collision  of  Wings  West  Beech  C-09 
and  Aesthetec,  Inc.  Rockwell  Commander 
112TC,  San  Luis  Obispo,  California.  August 
14. 1984. 

3.  Recommendation  to  FAA:  International 
Operations  and  Use  of  Ground  Proximity 
Warning  Systems  (GPWS)  Brazil:  Azores: 
and  Malaysia. 

4.  Opinion  and  Order  Administrator  v.  Air 
Maryland.  Inc.,  Docket  SE-8843;  disposition 
of  Administrator's  appeal. 

5.  Opinion  and  Order  Administrator  v. 
Brothers,  Docket  SE-8375;  disposition  of 
respondent's  appeal. 

6.  Opinion  and  Order.  Administrator  v. 
Hembree.  Docket  SE-8494;  disposition  of 
Administrator's  and  respondent's  appeaL 

7.  Opinion  and  Order  Administrator  v. 
Stephens.  Docket  SE-866e;  disposition  of 
respondent's  anneaL 


POR  MORE  INFORMAHON  CONTACT  Bea 

Hardesty  (202)  382-6525. 

BeaHaidesty, 

Federal  Register  Liaison  Officer. 

May  26. 1989. 

[FR  Doc.  89-13082  Filed  5-26-89;  4:57  pm] 

BNJJNaCOOE  7S33-01-M 
POSTAL  RATE  COMMISSION 

Meeting 

"HME  AND  DATE:  2:30  p.m.,  Wednesday, 

June  7, 1989. 

place:  Hearing  Room,  1333  H  Street, 
NW..  Suite  300,  Washington,  DC  20268. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 
a  Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM88-2. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L  Clapp, 
Secretary  Postal  Rate  Commission  Room 
300, 1333  H  Street,  NW.  Washington,  DC 
20268-0001,  Telephone  (202)  789-6840. 

Charles  L.  Qapp, 

Secretary. 

[FR  Doc.  89-13188  Filed  5-30-89:  3:36  pm] 

MLUNO  COOE  771S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previously 
putMished  Presidential,  Rule,  Proposed 
Rule,  and  Notne  documents.  These 
coHBctions  are  prepared  t>y  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  Vne  appropriate 
document  categories  elsewhere  In  tt)e 
issue. 


GENERAL  SERVICES 
ADMINISTRATION 

41 CFR  Chapters  301  and  302 

[FTR  1989  Edition] 

Federal  Travel  Regulation 

Correction 

In  rule  docimient  89-7115  beginning  on 
page  20262  in  the  issue  of  Wednesday, 
May  10, 1989,  make  the  following 
corrections: 

S  301-3.6    [Corrected] 

1.  On  page  20276,  in  the  second 
column,  the  11th  through  16th  lines  of 
text  should  appear  at  the  end  of  the 
column. 


9302-11.8    [Corrected] 

2.  On  page  20339,  in  the  second 
column,  the  first  equation  should  be 
transferred  to  the  corresponding  space 
in  the  third  colimin,  under  "Then:". 

MLLIMO  CODE  150M14> 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1633 

Competitive  Bidding  for  Grants 

Correction 

In  proposed  rule  document  89-12565 
beginning  on  page  22787  in  the  issue  of 
Friday,  May  26, 1989,  make  the  following 
corrections: 

1.  On  page  22787,  in  the  third  column, 
under  ADDRESS,  in  the  second  line, 
"timothy"  should  be  capitalized. 

2.  On  page  22788,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
sixth  line,  "anyone"  should  be 
capitalized. 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  the  telephone  number  should 
read  "863-1839". 


S  1633.2    [Corrected] 

4.  On  the  same  page,  in  the  second 
column,  in  §  1633.2(a),  in  the  fifth  line, 
"responsible"  should  read  "responsive". 


BUXMG  COOC  1S0fr«t« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parte  301  and  602 

(TJ).82S4] 

Abatement  of  Penalty  or  Addition  to 
Tax  AttritMitable  to  Erroneous  Advice 

Correction 

In  rule  document  89-11611  beginning 
on  page  21055  in  the  issue  of  Tuesday, 
May  16, 1989,  make  the  following 
correction: 

On  page  21057,  in  the  first  column,  in 
the  authority  citation  for  Part  301.  in  the 
second  line,  the  section  number  should 
read  "301.6404-3r'. 

MLUNO  COOC  1S0$41« 
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Department  of 
Health  and  Human 
Services 

Office  of  Human  Development  Services 

Availability  of  FY  1989  Funds  and 
Request  for  Applications;  Child  Abuse 
and  Neglect  Program;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Secvteea 

[Program  AnnouncwiMnt  No.  13670-t91] 

AvailatHllty  of  FY  1989  Funda  and 
Requeet  for  Appllcatlone;  Child  Abuae 
•nd  Neglect  Program 

AQINCV:  Administration  for  Children, 
Youth  and  Families  (ACYF).  Office  of 
Human  Development  Services  (OHDS), 
HHS. 

ACTION:  Announcement  of  the 
availability  of  FY  1989  financial 
assistance  and  request  for  applications 
for  research  or  demonstration  projects 
under  the  Child  Abuse  Prevention  and 
Treatment  Act. 

summary:  The  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  of  the 
Administration  for  Children.  Youth  and 
Families  aE^ounces  the  availability  of 
funds  for  research  on  the  causes, 
prevention,  identification  and  treatment 
of  child  abuse  and  neglect  and  for 
demonstration  or  service  programs  and 
projects  designed  to  prevent,  identify, 
and  treat  child  abuse  and  neglect. 

DATS:  The  closing  date  for  receipt  of 
grant  applications  is  July  21. 1989. 

AOOREtt:  Address  applications  to:  FY 
1989  NCCAN  Research  and 
Demonstration  Program.  Office  of 
Human  Development  Services.  Grants 
and  Contracts  Management  Division, 
Hubert  H.  Humphrey  Building.  Room 
345-F.  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

FOR  njRTHCR  INPORMATIGN  CONTACT: 

Barbara  Bates,  (202]  245-0813. 

tUPPLDUNTAIIV  INP0NMAT10W.  This 
announcement  consists  of  three  parts. 
Part  I  provides  the  necessary 
background  information  on  the  National 
Center  on  Child  Abuse  and  Neglect 
(NCCAN)  for  applicants.  Part  II 
describes  the  priorities  under  which 
NCCAN  is  soliciting  applications  for 
fiscal  year  1989  funding  of  projects.  Part 
III  provides  general  information  and 
requirements  for  preparing  and 
submitting  applications  along  with  the 
criteria  for  the  review  and  evaluation  of 
applications. 

All  forms  and  instructions  necessary 
to  submit  an  application  are  published 
as  part  of  this  announcement  following 
Part  III.  No  separate  application  kit  is 
either  necessary  or  available  for 
submitting  an  application.  If  you  have  a 
copy  of  this  announcement,  you  have  all 
the  information  and  forms  required  to 
submit  an  application. 


I.  Backgtound 

In  1974,  the  Child  Abuse  Preventioa 
and  Treatment  Act  (the  Act)  established 
the  NCCAN  in  the  Department  of  Healdi 
and  Human  Services.  It  is  located 
organizationally  within  the  Children's 
Bureau  of  the  Admiaistration  for 
Children,  Youth  aim  Families  in  the 
Office  of  Human  D^elopment  Services. 

The  National  Center  on  Child  Abuse 
and  Neglect  conducts  activities  designed 
to  assist  and  enhance  national.  State 
and  community  aborts  to  prevent, 
identify  and  treat  child  abuse  aad 
neglect.  These  activities  include: 
Conducting  research  and 
demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
Improving  child  protective  service 
programs;  and  coordinating  Federal 
activities  related  to  child  abuse  and 
neglect  through  an  Advisory  Board  on 
Child  Abuse  and  Neglect  composed  of 
13  members  from  the  general  public  and 
two  members  from  the  Federal  Inter- 
Agency  Task  Force  and  an  Inter-Agency 
Task  Force  on  Child  Abuse  and  Neglect 
composed  of  Federal  agencies. 

The  Act  has  been  amended  several 
times,  most  recently  by  the  Child  Abuse 
Prevention,  Adoption,  and  Family 
Services  Act  of  1988,  Pub.  L  100-294. 
which  was  signed  into  law  on  April  25. 
1988.  This  announcement  reflects  the 
research  and  denMsnstration  priorities 
and  solicits  applications  under  the 
authority  of  the  Act  (42  USC  5101  et 
seg.)  as  amended. 

As  required  by  section  6(a)(2)(B)  of 
the  Act,  the  Office  of  Human 
Development  Services  (OHDS) 
published  for  public  comment  proposed 
fiscal  year  1989  child  abuse  and  neglect 
research  and  demonstration  priorities  in 
the  December  30, 1988  Federal  Register 
(53  PR  53065).  NCCAN  received  110 
responses  from  national.  State  and  local 
child  welfare  and  human  service 
organizations  and  advocacy  groups, 
professional  associations,  universities, 
hospitals,  practitioners,  representatives 
from  government  offices  and  elected 
officials,  and  private  citizens.  These 
comments  included  overall  support  for 
the  priority  areas  proposed,  support  and 
comments  specific  to  a  number  of  the 
priority  areas,  and  suggestions  for  new 
topics.  The  final  priorities  selected  for 
fiscal  year  1989  were  prepared  af^er 
consideration  of  all  comments  received 
and  are  described  below  in  Part  IL  The 
priority  areas  on  joint  police/child 
protective  investigations,  risk 
nssessment.  results  of  research  on  child 


as  witness  projects,  and  professional 
ddU  abuse  and  neglect  training 
curricula  are  being  carried  over  into  FY 
1990  for  consideration  as  are  the 
suggestions  for  new  topics. 

n.  Fiscal  Year  1969  Priorities  for 
Beeearch  and  Demonstration  Projects 

This  part  contains  the  information 
needed  m  order  to  successfully  apply  for 
funding.  Failure  to  comply  with  the 
eligibility  criteria  and  deadline  for 
submittal  of  applications  will  result  in 
an  application  being  screened  out  and 
not  considered  for  fimding.  The 
screening  criteria  can  be  found  in  Part 
III.  B,  Application  Screening  Criteria. 
Office  of  Human  Development  Services' 
experience  has  shown  that  an 
application  which  is  broad  and  general 
in  concept  does  not  score  as  well  as  one 
which  is  directly  responsive  to  the 
concerns  of  a  specific  priority  area. 

Applicants  must  identify  the  specific 
priority  area  under  which  they  wish  to 
have  their  application  considered.  On  all 
applications  developed  jointly,  one 
organization  must  be  identified  as  the 
lead  organization  and  applicant. 

A.  Available  Funds 

Approximately  $5.5  million  is 
available  for  grants  in  FY  1989.  To  the 
extent  that  selected  proposals  exceed 
the  amount  available  for  funding  in  FY 
1989,  some  proposals  may  be  deferred 
for  funding  until  FY  1990,  subject  to  the 
availability  of  fimds. 

B.  Grantee  Share  of  the  Project 

There  is  a  25%  non-Federal  share 
matching  requirement  for  demonstration 
and  service  programs.  The  non-Federal 
share  represents  25%  of  total  project 
costs.  The  Federal  share  plus  the  non- 
Federal  share  equals  the  total  project 
costs.  In  other  words,  for  every  three 
dollars  of  Federal  support,  a  minimum  of 
one  dollar  must  come  from  a  source 
other  tftan  the  Federal  government.  For 
example,  if  the  Federal  funding 
requested  is  $100,000  per  year,  the  cost 
sharing  or  match  must  be  at  least 
$33,333  per  year  with  a  total  project  cost 
of  $133,333.  There  is  no  cost  sharing  or 
match  requirement  for  research  grants. 
In  addition,  territories  are  not  required 
to  provide  a  match  for  any  grant 
proposal. 

C  Grants  Administrative  Regulations 

Tlie  non-Federal  share  matching 
requirement  may  be  in  cash  or  third 
party  in-kind  contributions  in 
accordance  with  45  CFR  Part  74  and/or 
Part  92.  For  State  and  local 
governments,  including  Federally 
recoRnized  Indian  Tribes,  45  CFR  Part  92 
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and  selected  parts  of  45  CFR  Pant  74  are 
applicable.  For  all  other  apphcants,  45 
CFR  Part  74  is  applicable. 

D.  Research  Priorities 

The  following  research  priority  areas 
have  no  cost  sharing  requirement: 

1.  Family  Functioning  of  Neglectful 
Families 

Within  the  framework  of  families  as 
systems,  there  is  little  information  about 
the  ways  that  neglectful  families 
function  in  comparison  with  non- 
neglectful  families.  There  are  many 
issues  that  need  to  be  researched  within 
the  family  framework  to  enhance  an 
understanding  of  neglectful  families  and 
provide  more  information  for  prevention 
and  intervention  strategies.  There  are 
also  many  methodological  issues  which 
should  be  addressed  in  developing 
research  proposals,  including  the  use  of 
operational  definitions  and  addressing 
potentially  compounding  factors  in 
sampling  and/or  analysis,  such  as 
socioeconomic  status,  culture,  and 
ethnicity.  Additional  factors  to  consider 
include  family  size  and  structure, 
divorce,  employment,  autonomy  of 
individual  family  members,  cohesion 
and  adaptability  of  the  family  system, 
and  access  to  and  utilization  of  such 
support  services  as  child  care,  respite 
care  and  other  community  based  and 
related  services. 

Research  questions  proposed  in  this 
priority  area  are: 

•  Can  differences  in  functioning  be 
identified  between  neglectful  and  non- 
neglectful  families? 

•  What  are  the  characteristics  of  the 
men  in  neglectful  vs.  non-neglectful 
families?  What  functions  do  they  serve 
in  the  family,  and  how  do  they  impact 
on  family  functioning? 

•  How  do  n\ental  health  problems 
and/or  substance  abuse  (including  crack 
cocaine  and  street  related  drugs)  relate 
to  family  functioning  and  neglectful 
families? 

•  How  does  level  of  family 
functioning  relate  to  neglect? 

•  What  facilitates  prevention  of 
neglect  in  at  risk  families? 

•  At  what  point  in  the  family  system 
is  intervention  most  effective? 

•  Which  intervention  strategies  are 
most  effective? 

NCCAN  will  fund  studies  for  up  to  36 
months  duration  at  a  Federal  level  not  to 
exceed  $150,000  per  project  per  year. 

2.  Community-Based  Prevention  of  Child 
Maltreatment 

A  number  of  community-based 
prevention  strategies  have  been  utilized, 
and  there  is  the  need  to  examine  the 
knowledge  ard  experience  of  the  field  to 


date.  Research  in  this  priority  area 
should  include  a  three-part  literature 
review  and  evaluation  of  approaches  to 
ongoing  community-based  prevention  of 
child  maltreatment,  as  follows: 

•  Review  and  analyze  literature  and 
materials  on  the  development  of 
community  prevention  programs  for 
child  abuse  and  neglect  and  other  fields 
with  respect  to  the  following  issues: 
Community  planning  and  development, 
plaiming  models,  effective  fund-raising, 
types  of  community  leadership,  and 
prevention  approaches. 

•  Identify  and  classify  existing 
community-based  prevention  programs, 
including  those  developed  under 
Children's  Trust  and  Prevention  Funds 
and  Challenge  Grants.  The  study  should 
attempt  to  measure  the  program's 
relative  effectiveness,  the  geographical 
area  of  the  State  covered,  funding 
sources,  groups  targeted,  and  other 
factors. 

•  Synthesize  materials  and  findings  in 
a  manual  (and/or  other  dissemination 
modes)  on  how  to  plan,  fund,  initiate, 
implement  and  maintain  community- 
wide  prevention  programs,  with 
emphasis  on  empirical  findings  on  ways 
of  producing  change. 

NCCAN  anticipates  funding  one  or 
more  36-month  projects  at  a  Federal 
level  not  to  exceed  $150,000  per  project 
per  year. 

3.  Prosecution  of  Child  Maltreatment 
Cases 

Little  data  have  been  aggregated 
regarding  the  number,  type  and 
outcomes  of  judicial  handling  of  child 
abuse  cases.  NCCAN  is  interested  in 
approaching  this  informational  need  in 
two  parts.  One  is  to  carry  out  a  study  of 
the  number  and  types  of  child  abuse  and 
neglect  cases  prosecuted  and  the 
outcome  for  the  nation  as  a  whole.  The 
second  is  to  address  the  following 
research  questions  related  to  sexual 
abuse,  physical  abuse,  and  neglect,  by 
level  of  risk.  An  experimental  or  quasi- 
experimental  design  is  recommended 
using  cases  matched  by  type  of  abuse, 
age  of  child,  family  composition,  and 
severity  of  injury. 

•  What  kinds  of  cases  are  referred  for 
prosecution? 

•  Which  cases  that  were  prosecuted 
went  to  trial  and  were  convicted? 

•  To  what  extent  are  criminal  child 
abuse  and  neglect  cases  coordinated 
with  parallel  civil  child  abuse  and 
neglect  proceedings? 

•  How  does  early  prosecutorial 
involvement  affect  conviction  or 
reunification  rates? 

•  How  does  the  composition  of  a 
multidisciplinary  team  affect 
prosecutorial  decision  making? 


•  How  can  multidisciplinary  teams  be 
managed  to  maximize  interagency 
communication  between  child  protective 
services  and  criminal  justice  systems? 

NCCAN  plans  to  fund  projects  for  a  36 
month  duration  at  a  Federal  level  not  to 
exceed  $150,000  per  project  per  year. 

4.  Judicial  Review  Process 

Abused  and  neglected  children  who 
are  placed  in  foster  care  as  a  protective 
measure  are  thereafter  covered  by  the 
provisions  of  the  Adoption  Assistance 
and  Child  Welfare  Act  of  1980.  Pub.  L 
96-272,  which  has  a  goal  of  permanency 
for  the  child  either  through 
rehabilitation  of  the  child's  own  home  or 
through  an  alternative  placement. 

Pub.  L  96-272  also  requires  periodic 
judicial  review  of  foster  care  cases  to 
insure  that  goals  are  met  in  a  timely 
maimer.  Research  is  needed  to 
determine  how  these  judicial  reviews 
are  conducted  in  various  jurisdictions 
and  how  this  review  process  specifically 
addresses  and  contributes  to  treatment 
and  rehabilitation  of  abusive  and/or 
neglecting  families,  including  support  of 
these  children  in  foster  care. 
Consideration  may  also  be  given  to 
examining  all  models  of  the  review 
procesa.  Questions  to  be  addressed 
include: 

•  How  do  States  and  jurisdictions 
implement  the  judicial  review  process 
and  how  are  the  child  abuse  and  neglect 
issues  considered  in  this  process  (e.g., 
how  are  the  frequency  of  the  review, 
sources  of  data  for  the  review,  and 
progress  towards  goals  affected  by  the 
type  and  severity  of  the  incident  of  child 
abuse  and  neglect)? 

•  What  are  the  outcomes  of  judicial 
reviews  for  abused  and  neglected 
children  (e.g.,  redirection  of  services, 
increased  monitoring,  additional  legal 
sanctions,  reduced  recidivism,  length  of 
foster  care,  proportion  returned  home  or 
freed  for  adoption,  eta)? 

•  What  are  the  various  models  of 
review  used  and  what  are  the 
relationships  among  various  types  of 
reviews  (e.g.,  judicial,  administrative, 
and  citizen)? 

•  Which  review  systems,  alone  or  in 
combination,  are  the  most  effective  in 
assuring  permanency  for  abused  and 
neglected  children? 

NCCAN  anticipates  funding  projects 
of  up  to  36  months  duration  having  a 
Federal  level  not  to  exceed  $150,000  per 
year. 

5.  Impact  of  Treatment  Approaches  for 
Intrafamilial  Child  Sexual  Abuse 

Little  objective  data  exist  on  the  use 
of  incarceration  and  diversion  programs 
for  cases  of  intrafamilial  sexual  abuse 
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aad  how  treatment  spprosclies  can  be 
used  effectively  to  improve  outcomes  for 
children  and  families.  This  priority 
proposes  to  support  a  comparative 
mulb-site  study  (to  include  a  rural  site) 
on  intrafamiiial  sexual  abuse  that  would 
include 

•  Incarceration — without  treatment; 

•  Incarceration — with  treatment; 

•  Div>er&ion  program — pre-trial  and 
post-trial;  aad 

•  Probation  with  no  fdnnal 
intervention  program. 

The  study  bhould  focus  on  the 
outcome  indicators  for  the  victim,  the 
offender,  and  the  family  unit.  In 
particular,  the  outcomes  need  to  address 
recidivism,  cost  of  the  program  and 
victim  and  family  functioning.  An 
advisory  committee,  to  include  iuvenile/ 
family  court  judges,  women's  groups  anid 
other  appropriate  professionals,  is 
recommended.  The  purpose  of  this  study 
is  to  provide  information  for  decreasing 
child  victimization  and  critical  and 
useful  information  for  the  judiciary 
system  to  assist  them  in  making 
effective  sentencing  decisions. 

NCCAN  anticipates  funding  36-month 
projects  having  a  Federal  level  not  to 
exceed  $125,000  per  project  per  year. 

6.  Status  of  Measurement  Oevekipineiit 
in  the  Study  of  Child  Abuse  and  Neglect 

A  substantial  body  of  research 
knowledge  has  accumulated  throu^  tbe 
use,  development  and  adaptation  of  an 
array  of  mettsarement  techniques.  There 
is  the  need  for  a  state-of-the-art  review 
of  measures  and  instruments  utilized  in 
studies  of  child  abuse  and  neglect. 
These  measores  may  concern  children, 
their  families,  and  communities  and 
include  demographic  characteristics  and 
environmental  settings:  parent-child  and 
family  interactions;  child  spcial- 
emotional  development  and  school 
performance:  family  strengths,  needs, 
resources,  and  stress  factorr,  social  and 
economic  support  systems:  and  service 
availability  and  provision.  This  should 
cover  psychometric  propolies,  including 
validity  and  reliability;  domains 
addreaaed  for  the  instruments; 
identification  of  any  gaps  and  next  steps 
to  be  taken  in  tiieir  use:  and  adaptation 
or  devalapment  of  new  measures.  It  is 
not  intended,  however,  that  the  actual 
development  of  new  measiu^s  take 
place  at  this  time  under  this  priority 
area. 

Anticipated  products  from  this  project 
are  a  paper  on  the  state-of-the-art  of 
instrument  development,  a  directory  of 
measurements/ instruments  established 
as  a  computer  file  with  a  proposed 
strategy  for  ongoing  maintenance,  a 
hard  copy  reference  directory  for 
research  applications  and  a  Manual  for 


practitioners,  a  recommended  set  of 
common  data  elemenfTto  be  collected 
across  studies  to  enable  comparability, 
and  a  library  set  of  these  nteasures  and 
manuals  for  their  utilization. 

NCCAN  anticipates  funding  one 
project  for  24  months  not  to  exceed  a 
Federal  level  of  $75,000  per  year. 

7.  Field  Initiated  Research  for  Child 
Abuse  and  Neglect 

NCCAN  is  interested  in  supporting 
new  research  initiated  by  researchers  in 
the  child  abuse  and  neglect  field  to  carry 
out  the  legislative  responsibilities 
established  for  the  National  Center  on 
Child  Abuse  and  Neglect  by  the  Child 
Abuse  Prevention.  Adoption,  and  Family 
Services  Act  of  198a  Pub.  L  100-294. 
One  of  tkeese  responsibilities  is  to 
conduct  research  on  the  causes, 
prevention,  identification  and  treatment 
of  child  abuse  and  neglect,  and  on 
appropriate  and  effective  investigative, 
administrative  and  judicial  procedures 
in  cases  of  child  abuse.  One-haff  the 
fimds  available  for  this  juiority  area  will 
be  made  available  for  research  on 
prevention  of  child  abuse  and  neglect 

Basic  research  in  the  behavioral  and 
social  sciences  which  contributes  to 
theory  development  is  not  within  the 
purview  of  this  announcement.  Also,  it 
is  not  intended  that  program  evaluation 
and  demonstration  projects  be  included 
in  this  category.  Current  issues  having 
widespread  impact  on  the  field  of  child 
abuse  and  neglect  and  on  the  target 
population  are  of  particular  interest. 

Secondary  analyses  of  data  from  the 
1986  study  of  the  national  incidence  and 
prevalence  of  child  abuse  arul  neglect 
will  also  be  considered.  Public  use  data 
tapes  and  the  documentation  manual 
fran  this  study  are  available  from  the 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information,  PX).  Box  1182. 
Washiiigton  DC  20013. 

AppUcants  should  list  all 
organizations  to  be  involved  on  the 
proiect  with  a  description  of  their 
contribution.  Written  assurances  should 
be  included  with  the  application. 
Applicahts  should  also  show  that  they 
have  the  ability  to  gain  access  to 
necessary  information,  data.  etc. 
Applicants  should  clearly  demonstrate 
an  indepth  understanding  of  the  issues 
and  problems  associated  with  child 
abuse  and  neglect  and  provide  an  up-to- 
date  literature  review. 

NCCAN  will  fund  stodies  for  up  to  90 
months  duration  at  a  Federal  level  not  to 
exceed  $150,000  per  project  per  year 
depending  on  the  questions  to  be 
answered,  the  intensity  of  the  effort 
proposed,  and  tbe  generaiizability  of  the 
anticipated  results.  Through  this  priority 
area.  NCCAN  seeks  to  provide  a 


comparative  process  for  field  generated 

topics. 

8.  Consortium  for  Longitudinal  Studies 
of  Child  Maltreatment 

NCCAN  intends  to  support  a 
consortium  of  longitudinal  studies  to 
address  aspects  of  the  life  course  of 
families  at  risk  of  child  maltreatment. 
These  studies  are  expected  to  contribute 
to  the  knowledge  of  the  etiology  and 
ecology  of  child  maltreatment  and 
provide  new  insights  into  prevention, 
treatment  and  the  organization  of 
protective  services  (both  public  and 
private). 

The  consortium  of  longitudinal  studies 
will  have  two  parts:  (1)  A  central 
grantee  to  oversee  methodological 
issues  and  perform  data  analyses,  and 
(2)  satellite  grantees  who  will  identify 
data  sources,  collect  and  submit  data  to 
the  central  grantee  for  analysis.  A  two 
phased  funding  approach  is  anticipated 
for  this  priority.  During  Phase  One, 
NCCAN  will  fund  a  planning  grant  for  a 
central  grantee  and  up  to  three  planning 
grants  for  satellite  grantees.  The  central 
grantee  is  expected  to  provide  an 
experimental  longitudinal  study  design 
which  addresses  sampling,  a  core  set  of 
measurements,  and  data  collection  and 
analysis  plans.  Tbe  satellite  grantees  are 
expected  to  propose  the  location  of 
sources  of  data,  obtain  agreements  to 
participate,  propose  a  data  collection 
procedure  and  carry  out  pilot  testing  of 
the  proposed  instruments.  They  may 
propose  to  initiate  new  studies  or  collect 
data  from  ongoing  studies  compatible 
with  the  longitudinal  study  design.  They 
will  have  the  opportunity  to  develop 
their  own  special  analyses  along  with 
those  about  which  they  collaborate  with 
the  central  grantee.  Federal  funding  for 
Phase  Two,  the  implementation  of  a 
consortium  of  longitudinal  Studies,  will 
be  based  on  a  determination  of  the 
feasibility  of  the  total  effort. 

NCCAN  seeks  proposals  for  a  central 
grantee  to  oversee  methodological 
issues  and  support  the  work  of  satellite 
grantees  who  will  collect  data  and  turn 
it  over  to  the  central  grantee  for 
analysis.  This  grantee  will  be 
responsible  for  establishing  an 
experimental  design,  sampling 
procedures,  a  core  set  of  measurement 
instruments,  and  data  collection 
procedures  to  be  used  by  all  tbe 
grantees. 

The  central  grantee  must  demonstrate 
methodological  expertise  in  every 
aspect  of  longitudinal  study  work 
including  the  measurement  of  children 
and  family  systems,  psychometrics, 
sampling,  experimental  design,  trackin  ;, 
data  storage  and  statistical  analysis. 


Tbe  choice  of  instruments  and 
procedures  will  be  decided  jointly  by 
the  central  and  satellite  grantees  and 
their  consultants  and  staff  of  NCCAN. 
The  central  grantee  will  be  expected  to 
have  staff  and  consultants  expert  in 
every  area  of  methodology  and  child 
maltreatment. 

The  satellite  grantees  will  be 
responsible  for  identifying  appropriate 
sources  for  subjects  and  controls  and 
arranging  for  data  collection.  These 
grantees  are  expected  to  expand  on  the 
core  data  collection  instruments  and  to 
perform  such  additional  analyses  as 
they  deem  appropriate.  They  are 
expected  to  demonstrate  expertise  in 
child  maltreatment  and  field  work. 
Grantees  must  agree  to  surrender  their 
data  to  the  central  grantee  and  arrange 
for  associated  child  protection  agencies 
to  agree  to  transfer  data  under 
procedures  that  insure  anonymity  of 
subjects. 

An  annotated  bibliography  on 
longitudinal  studies  of  child 
maltreatment  can  be  obtained  from  the 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information.  P.O.  Box  1182, 
Washington,  DC  20013. 

For  this  particular  priority  area, 
applicants  are  encouraged  to  apply  for 
both  or  either  of  these  grants.  Separate 
applications  are  required. 

NCCAN  will  fund  projects  in  Phase  I 
to  develop  designs  for  the  study  for  12 
months  with  a  Federal  level  not  to 
exceed  $6a000  for  the  central  grantee 
and  $3a000  for  the  satellite  grantees. 
Upon  completion  of  Phase  I,  NCCAN 
will  fund  for  a  Rve  year  period  and 
possibly  longer  pending  statutory 
authority  and  availability  of  funds,  one 
central  grantee  with  a  Federal  level  not 
exceeding  $100,000  per  year  and  three 
sateUites  with  a  Federal  share  not 
exceeding  $33,000  per  year.  Additional 
satelUte  projects  may  be  funded  in  tbe 
future. 

E.  Demonstration  and  Service  Program 
Priorilies 

Except  for  territories,  applicants  for 
the  following  demonstration  priority 
areas  must  provide  a  25%  non-Federal 
share  matching  requirement: 

1.  Utilizing  Results  of  Demonstration 
Grant  Clusters 

Over  the  past  several  years  NCCAN 
has  funded  clusters  of  grants  relating  to 
a  common  program  theme  in  child  abuse 
prevention  and  treatment.  These 
projects  are  valuable  to  the  communities 
they  serve  and  for  the  knowledge  and 
program  expertise  they  have  generated 
which  can  be  transferred  to  other 
communities  to  improve  child  abuse  and 
neglect  services.  The  field  needs  to 
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become  more  aware  of  successful, 
relevant  programs  that  have  reasonable 
costs  and  are  easily  adapted  and 
implemented. 

For  several  of  the  successful  duster 
grant  programs  tha«  has  been  no  final 
effort  to  evaluate  and  synthesize  the 
results  from  individual  projects  into  a 
cluster  report  for  the  field,  including  a 
review  of  individual  final  reports  and 
other  materials  developed  by  the 
projects  which  reflect  information  about 
objectives,  implementation  strategies, 
costs  and  outcomes.  There  is  a  need  for 
various  organizations  or  agencies  with 
experts  in  the  field,  who  have  special 
interests  in  the  subject  matter  either  by 
virtue  of  their  professional  or  academic 
experience,  to  distill  and  synthesize  the 
significant  project  findings  into  reports 
to  the  field,  including  development  of 
utilization  strategies.  Dissemination 
strategies  appropriate  to  the  needs  of 
various  user  groups  also  need  to  be 
addressed. 

Three  grant  clusters  which  have  a 
solid  body  of  information  suitable  for 
this  analysis  include: 

(a)  Parent  Aide  and  Respite  Care 
Programs: 

(b)  Education  of  School-aged  Children 
to  Prevent  Child  Sexual  Abuse  and 
Development  of  Educational  Materials 
Geared  to  Preschool-aged  Children  and 
Adolescents;  and 

(c)  Models  to  Assist  Teenage  Mothers 
in  Preventing  Child  Abuse  and  Neglect 

NCCAN  anticipates  funding  projects 
for  up  to  16  months  with  m  Federal  share 
not  to  exceed  $75,000. 

2.  Adaptation  of  Child  Sexual  Abuse 
Training  Curricula  for  Demonstration 
with  Native  American  Populations 

Child  sexual  abuse  is  recognized  as 
pervading  modem  society  with 
estimates  that  by  the  age  of  eighteen, 
15-25  percent  of  girls  and  3-10  percent 
of  boys  will  be  sexually  abused.  The 
Native  American  population  is  no 
exception. 

Several  curricula  have  been 
developed  and  used  to  train  children, 
parents  and  teachera  on:  (1)  How  to  talk 
about  and  cope  with  past  child  sexual 
abuse,  and  (2)  how  to  prevent  future 
child  sexual  abuse.  Many  experts 
believe  that  the  marmer  of  presentation 
and  the  enviroimient  in  which  the 
material  is  presented  affects  how 
children  accept  and  incorporate  the 
information.  An  educational  setting  is 
believed  to  be  a  non-threatening 
enviroiunent  to  children  and  a  teacher  is 
often  viewed  as  a  responsible  person 
that  the  children  will  trust  and 
conununicate  with  openly.  It  is  also 
important  to  involve  the  school 


admiuistratian  and  parents  to  ensure 
their  full  support 

Examples  of  curricula  recognized  in 
the  field  include  the  following: 

•  Talking  About  Touching.  A 
Personal  Safety  Curriculum  (1964)  Ruth 
Harms  and  Dorma  James,  Seattle, 
Washington:  Committee  for  Children, 
Grade  level:  1-5; 

•  Personal  Safety  Curriculum: 
Prevention  of  Child  Sexual  Abuse  (1963) 
Geraldine  Crisci,  Hadley. 
Massachusetts,  Grade  level:  Preschool — 
6; 

•  Personal  Safety:  Curriculum  for 
Prevention  of  Child  Sexual  Abuse 
(1982),  Marlys  Olson,  Child  Sexual 
Abuse  Prevention  Program,  Tacoma, 
Washington:  Tacoma  Public  Schools, 
Grade  level:  Preschool — 6. 

An  annotated  bibliography  of 
curricula  for  prevention  of  child  sexual 
abuse  can  be  obtained  from  the 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information,  P.O.  Box  1182, 
Washington,  DC  20013. 

NCCAN  is  interested  in  funding 
demonstration  projects  to  adapt  existing 
child  sexual  abuse  prevention  training 
curricula  for  children  in  preschool 
programs  through  elementary  school 
grades  six  on  or  near  Indian 
reservations.  The  projects  should 
include  training  for  the  teachers  to 
implement  the  program  as  well  as  for 
the  parents  and  children.  Apphcants 
shall  conduct  a  literature  survey,  review 
the  state  of  the  art  curricula,  and  select 
the  curricula  suitable  for  adaptation  for 
the  Tribe(s). 

Eligibility  for  this  priority  area  is 
limited  to  Federally  recognized  Indian 
Tribes,  national  Indian  organizations. 
Native  American  colleges  and 
universities,  and  other  institutions  of 
higher  education  which  have  a  history  of 
serving  the  educational  needs  of  Native 
Americans.  Applicants  should  include 
on  the  project  as  staff  or  in  an  advisory 
capacity  selected  Tribal  members  who 
are  also  parents.  Applications  must 
include  letters  of  commitment  from  tbe 
Tribal  Councils  detailing  their  proposed 
involvement  in  the  program  including 
their  agreement  to  work  with  the 
curriculum  addressed  in  the  application. 

NCCAN  will  fund  projects  for  24 
month  periods  having  a  Federal  share 
not  to  exceed  $100,000  per  project  per 
year. 

3.  Parents'  Self-help  Group 

From  its  inception,  NCCAN  has 
sui^ported  efforts  of  national  networks 
of  parent  self-help  groups  that  utilize 
techniques  of  self-help  for  the  treatment 
of  parents  who  abuse  and  neglect  their 
children  and  also  serve  as  a  resource  to 
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other  troubled  parents  who  believe  that 
without  this  help  they  might  harm  their 
children.  As  these  groups  have 
expanded  in  the  States  and  local 
communities,  they  have  become  a 
signiCcant  part  of  the  intervention 
strategy  for  working  with  these  parents 
and  their  children. 

NCCAN  is  interested  in  continuing  to 
support  parent  self-help  programs  of 
demonstrated  effectiveness  which  are 
national  in  scope.  These  programs 
should  include  furthering  the 
development  of  a  national  focus,  public 
awareness,  and  network  of  parent  self- 
help  groups  either  by  establishing  new 
groups  and/or  by  strengthening  the 
capacity  of  existing  groups. 

Examples  of  activities  that  might  be 
considered  under  this  priority  area  are: 

•  Strengthening  the  relationships 
between  parent  self-help  groups  and 
public  and  private  agencies  which  serve 
abused  and  neglected  children  in  order 
to  encourage  consistent  use  of  parent 
self-help  as  part  of  the  intervention 
strategy: 

•  Enhancing  public  awareness  and 
outreach  programs  to  at  risk  families  to 
encourage  self  referral; 

•  Increasing  accessibility  through 
recruitment  and  training  of  parents  for 
participation  in  self-help  groups,  and 
transportation  and  staff  consultation; 

•  Promoting  the  further  development 
and  expansion  of  local  chapters  which 
have  limited  resources: 

•  Promoting  the  development  of  State 
resource  organizations  in  States  that  do 
not  now  have  them: 

•  Enhancing  the  capacity  for  local 
chapters  and  State  organizations  to 
network  and  participate  in  national 
leadership  development  and  agenda 
building; 

•  Supporting  the  preparation  and 
dissemination  of  written  materials  for 
chapter  leadership  and  development; 

•  Developing  prototypes  for  varying 
needs  (e.g.,  abused  spouse  and  child, 
abuse  by  relative  outside  the  home  or 
stranger). 

NCCAN  anticipates  funding  one  or 
more  projects  to  national  parent  self- 
help  organizations  for  up  to  three  years 
for  the  furthering  of  the  development 
and  expansion  of  parent  self-help  groups 
at  a  Federal  share  not  to  exceed 
$150,000  per  project  per  year. 

4.  Prevention  of  Physical  Child  Abuse 
and  Neglect 

Considerable  evidence  is  available 
which  suggests  that  reports  of  child 
abuse  and  neglect  are  increasing  and 
that  the  State  child  protective  services 
system  does  not  have  the  capacity  to 
respond  effectively.  Further,  while  a 
large  percentage  of  these  reports  are 


unsubstantiated,  a  significant  number  of 
additional  cases  go  unreported.  There  is 
the  need,  therefore,  to  once  again  focus 
on  and  support  comprehensive 
community-based  approaches  to  the 
prevention  of  child  abuse  and  neglect 
capturing  and  utilizing  the  knowledge 
developed  over  the  past  decade. 

NCCAN  has  supported  many  research 
and  demonstration  projects  in 
prevention.  Additionally,  Children's 
Trust  and  Prevention  Fimds  have  been 
established  in  48  States,  and  44  States 
have  received  Challenge  Grant  funds  to 
establish  prevention  programs  in  child 
abuse  and  neglect.  Through  these  and 
other  related  efforts  designed  to  prevent 
child  maltreatment,  a  wide  variety  of 
prevention  strategies  are  being  utilized 
in  communities  across  the  United  States. 
However,  these  are  scattered  and  may 
not  include  the  full  range  of  components 
necessary  to  reach  all  children  and 
families  who  may  be  at  risk  or  in  need 
of  help. 

NCCAN  is  interested  in  providing 
support  for  the  planning  and 
development  of  model  comprehensive 
conmiimity-based  physical  child  abuse 
and  neglect  prevention  programs  to 
address  local  needs  in  a  number  of 
urban,  suburban  and  rural  communities 
across  the  country.  These  model 
programs  should  be  designed  to 
minimally  consist  of  the  following 
components  coordinated  on  a 
community-wide  basis: 

•  Public  awareness  programs  for 
citizens  about  positive  parenting  and 
positive  family  support; 

•  Prenatal  health  care  and  parenting 
education  and  support  programs  for  aU 
new  parents  (including  home  health 
visitor  programs)  that  acknowledge  and 
reinforce  parental  responsibility  for 
their  children: 

•  Support  services  for  parents  under 
stress  that  encourage  parent 
participation  (such  as  child  care,  respite 
care,  crisis  nurseries,  helplines,  self-help 
groups  and  other  natural  helping  support 
networks  in  the  community,  provision 
for  linkages  and  continuity  of  care  and 
services,  housing  and  other  basic 
necessities,  and  job  training); 

•  School-based  age  specific 
prevention  education  programs  for  all 
school  age  children: 

•  Coordination  between  child  abuse 
and  neglect  services  and  domestic 
violence  programs: 

•  Therapeutic  care  for  victims  and 
perpetrators  of  abuse;  home  based 
transition  and  follow-up  services  for 
children  and  their  families; 

•  Projects  for  the  prevention  of 
alcohol  and  drug-related  child  abuse 
and  neglect  including  substance  abuse 


as  a  component  of  parenting  education 
and  curriculum  training  programs. 

Additional  components  may  include 
the  following: 

•  Hospital-based  (or  whatever  health 
facility  may  be  available  in  a  rural  area) 
information  and  referral  services  for 
parents  of  children  with  handicaps  and 
children  who  have  been  neglected  or 
abused  by  their  parents; 

•  Multidisciplinary  training  programs 
for  professionals  involved  in  the 
planning  and  implementation  of  these 
model  conmiunity  programs: 

•  A  community-based 
interdisciplinary  task  force,  including 
the  citizens  and  the  private  sector,  to 
plan,  develop,  implement,  and  oversee 
the  model  community  prevention 
program. 

NCCAN  will  fund  up  to  ten  grants  for 
a  five  year  period  for  the  planning  and 
development  of  model  programs  for 
prevention  of  physical  child  abuse  and 
neglect.  Successful  applicants  are 
expected  to  participate  in  a  common 
data  collection  and  evaluation  effort. 
One  grantee  will  be  selected  from 
among  the  successful  applicants  to  serve 
as  consortium  leader  for  the  data 
collection,  evaluation  and  networking 
effort  and  additional  fimds  will  be 
available  for  this  effort.  Applicants 
should  state  their  interest  in  being  the 
consortium  leader  and  provide  a  brief 
description  of  their  capability  to  do  so.  It 
is  not  anticipated  that  funds  will  be  used 
for  direct  services.  The  Federal  share 
will  not  exceed  $200,000  per  project  per 
year. 

III.  General  Information  and 
Requirements  for  the  Application 
Process  and  Review 

This  part  contains  general  information 
for  applicants  and  basic  requirements 
for  submitting  applications  in  response 
to  this  announcement.  Application  forms 
are  provided'^along  with  detailed 
instructions  for  developing  and 
assembling  the  application  package  for 
submittal  at  the  end  of  this  section. 

A.  General  Information 

1.  Review  Process  and  Funding 
Decisions 

Applications  will  be  reviewed  and 
scored  competitively  against  the 
published  evaluation  criteria  (see  III  D 
of  this  announcement)  by  experts  in  the 
field,  generally  persons  from  outside  of 
the  Federal  government.  A  formal 
review  process  established  in 
accordance  with  section  6(e)  of  the  Act 
will  be  conducted  in  Washington,  DC. 
The  results  of  this  review  will  be  a 
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primary  factor  in  making  funding 
decisions. 

The  Office  of  Human  Development 
Services  reserves  the  option  of 
discussing  applications  with,  or  referring 
them  to,  other  Federal  or  non-Federal 
funding  sources  when  this  is  determined 
to  be  in  the  best  interest  of  the  Federal 
government  or  the  applicant. 

To  the  extent  possible,  final  decisions 
for  demonstration  projects  will  reflect 
the  equitable  distribution  of  assistance 
among  States,  geographic  areas  of  the 
nation,  rural  and  urban  areas,  and 
ethnic  populations.  The  Office  of  Human 
Development  Services  will  also  take  into 
account  the  need  to  avoid  duplication  of 
effort  in  making  funding  decisions. 

2.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs.  All 
States  and  territories  except  Alaska, 
Idaho,  Kansas,  Minnesota,  Nebraska, 
American  Samoa,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  seven  areas  need 
take  no  action  regarding  E.0. 12372. 
Applications  for  projects  to  be 
administered  by  federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372. 

Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  of  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  eariy  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  date  of  contact  if  no  submittal  is 
required)  on  the  SF  424,  item  16a. 

SPOCs  have  60  days  from  the  grant 
application  deadline  date  to  comment 
on  applications  for  financial  assistance 
under  this  program.  SPOCs  are 
encouraged  to  eliminate  the  submission 
of  routine  endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  cleariy  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  whicli  they  intend  to 
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trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directiy  to  OHDS,  tiiey  should  be 
addressed  to:  FY  1989  NCCAN  Research 
and  Demonstration  Program,  Office  of 
Human  Development  Services,  Grants 
and  Contracts  Management  Division, 
Room  345F,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201.  OHDS  will 
notify  the  State  of  any  application 
received  which  has  no  indication  that 
the  State  process  has  had  an 
opportunity  for  review.  A  list  of  single 
points  of  contact  for  each  State  and 
territory  is  included  in  Appendix  I  of 
this  announcement. 

B.  Application  Screening  Criteria 

Applications  must  meet  the  following 
screening  requirements  or  they  will  not 
be  considered  in  the  current 
competition;  these  requirements  will  be 
rigorously  enforced: 

1.  Eligible  Applicants 

With  the  exception  of  priority  area 
II.E.2  any  State  or  local,  public  or 
nonprofit  organization  or  agency  may 
submit  an  application  under  this 
announcement. 

In  addition,  the  application  must  meet 
any  eligibility  requirements  specific  to 
the  priority  area  under  which  it  is  being 
submitted.  An  application  can  be 
submitted  under  only  one  priority  area; 
however,  other  applications  from  the 
same  organization  may  be  submitted 
separately  under  other  priority  areas. 

2.  Deadline<(pr  Submittal  of     '  _, 
Applications  '' 

Under  this  announcement,  the  closing 
date  for  applications  is  July  21, 1989. 

AppUcations  must  either  be  hand 
deUvered  or  mailed  to:  FY  1989  NCCAN 
Research  and  Demonstration  Program, 
Office  of  Human  Development  Services, 
Grants  and  Contracts  Management 
Division,  Hubert  H.  Humphrey  Building, 
Room  345-F,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201.  Hand- 
delivered  applications  will  be  accepted 
during  the  normal  working  hours  of  9K)0 
a.m.  to  5:30  p.m.,  Monday  through 
Friday. 

(a)  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(i)  Received  on  or  before  the  deadline 
date  at  the  address  specified  above,  or 

(ii)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
Chapter  l-«2  of  HHS  Transmittal  86.01 
(4/30/86).  Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 


dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service  as  proof  of 
mailing  of  the  deadline  date.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

(b)  Late  Applications.  Applications 
which  do  not  meet  the  criteria  in  the 
above  paragraphs  are  considered  late 
applications.  The  granting  agency  shall 
notify  each  late  applicant  that  its 
appUcation  will  not  be  considered  in  the 
current  competition. 

(c)  Extension  of  Deadlines.  The 
Administration  for  Children.  Youth  and 
Families  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  earthquakes,  eta, 
or  when  there  is  widespread  disruption 
of  the  mail.  However,  if  the  granting 
agency  does  not  extend  the  deadline  for 
all  applicants,  it  may  not  waive  or 
extend  the  deadline  for  any  applicant. 

C.  Application  Requirements 

1.  Priority  Area  Responsiveness 

The  application  mi<st  be  responsive  to 
the  priority  area  under  which  it  is  being 
submitted,  as  identified  at  the  top  of 
page  one  of  the  SF  424.  In  order  to  be 
considered  responsive,  the  application 
must  address  each  of  the  minimum 
requirements  for  an  application 
specified  in  the  priority  area  description. 

2.  Application  Form 

The  application  must  be  submitted  on 
single-sided  reproduced  copies  of  the  SF 
424  (revised  April  1988). 

3.  Copies  Required 

Applicants  must  submit  an  original 
and  two  copies  of  the  complete 
application  prepared  in  accordance  with 
the  instructions  provided.  A  complete 
application  includes:  the  completed  SF 
424,  a  summary  description  of  the 
proposed  project  and  the  program 
narrative.  The  full  application  package 
is  described  in  III.  H.  below. 

4.  Signature 

The  signatiu«  of  the  Certifying 
Representative  must  be  handwritten 
(preferably  in  black  ink)  and  the  signer's 
name  and  titie  must  be  typed  in  Item  18a 
of  the  original  SF  424. 

5.  Length 

All  narrative  sections  of  the 
application  must  meet  the  format 
specifications  and  recommended  length 
requirements  as  specified  in  the 
instructions  later  in  this  part. 
Appendices/attachments  may  consist  of 
approximately  10  pages. 
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6.  State  Single  Point  of  Contact 

Item  16a  or  16b  mutt  be  completed  for 
State  Single  Point  of  Contact  (SPOC) 
certification  as  required  under  Executive 
Order  12372. 

D.  Evaluation  Criteria 

The  Program  Narrative  Statement  of 
the  application  should  correspond  to  the 
evaluation  criteria.  The  description  of 
the  four  criteria  below  should  be  used  as 
headings  in  developing  the  program 
narrative. 

Applications  will  be  reviewed  by  a 
panel  of  at  least  three  individuals.  These 
reviewers  will  comment  on  and  score 
the  applications,  basing  their  comments 
and  scoring  decisions  on  the  criteria 
below. 

1.  Objectives  and  Need  for  Assistance 
(25  points) 

The  extent  to  which  the  application 
reflects  a  good  understanding  of  the 
objectives  of  the  project;  pinpoints  any 
relevant  physical,  economic,  social, 
financial,  institutional,  or  other 
problems;  demonstrates  the  need  for  the 
assistance:  states  the  principal  and 
subordinate  objectives  of  the  project 
and  provides  supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant 
Relevant  data  based  on  the  results  of 
planning  studies  are  included  and/or 
footnoted. 

Describe  the  specific  objectives  and 
need  for  the  project  in  terms  of  its 
national  or  regional  significance. 
Describe  the  theoretical  importance  of 
the  problem  or  area  to  be  addressed  and 
how  the  proposed  effort  will  impact  on 
it  For  research  grant  proposals: 
Describe  the  hypothesi8(e8)  to  be  tested 
or  the  specific  questions  to  be  answered. 
For  demonstration  and  service  program 
grant  proposals:  State  the  goals  or 
service  objectives  of  the  project  and. 
where  applicable  (e.g.,  planning  grant 
proposals  for  prevention  of  physical 
child  abuse  and  neglect],  give  a  precise 
location  of  the  project  or  area  to  be 
served  by  the  project.  Discuss  the  state- 
of-the-art  relative  to  the  problem  or  area 
of  child  abuse  and  neglect  and  provide  a 
review  of  the  literature,  including 
previous  work  of  the  authors(s)  of  the 
proposal. 

2.  Results  or  Benefits  Expected  (10 
points) 

The  extent  to  which  the  identified 
results  and  benefits  to  be  derived  are 
consistent  with  the  objectives  of  the 
proposal  and  there  are  dear  and 
important  anticipated  contributions  to 
policy,  practice,  theory  and/or  research 
indicated 


Describe  the  product(8)  expected  fit)m 
this  project  and  the  steps  to  be  taken  for 
distribution  of  these  products  and 
findings. 

3.  Approach  (40  points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work  and  gives  acceptable  reasons  for 
taking  this  approach  as  opposed  to 
others;  describes  and  supports  any 
unusual  features  of  the  project,  such  as 
design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements:  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  The  application  Usts  the 
activities  to  be  carried  out  in 
chronological  order  and  shows  a 
reasonable  schedule  of 
accomplishments  and  target  dates.  The 
applicant  identifies  the  kinds  of  data  to 
be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  success  of  the 
project.  The  applicant  explains  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant  or 
other  key  individuals  or  groups  who  will 
work  on  the  project  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

For  research  grant  proposals:  Describe 
the  methodology  including  sampling, 
design,  kinds  of  data  to  be  collected, 
procedures  for  data  collection,  the 
instruments  and  measures  to  be  utilized, 
adapted  or  developed  and  the  plans  for 
data  analysis.  For  demonstration  and 
service  program  grant  proposals: 
Describe  the  design  of  the 
demonstration  or  training  program  or 
other  appropriate  techniques  to  be  used, 
including  measures  for  evaluation  or 
assessment 

Describe  the  staffing  pattern  for  the 
proposed  project  listing  key  staff  and 
consultants,  their  responsibilities  in 
conjunction  with  this  project  and  the 
time  they  will  be  committing  to  the 
project.  Identify  the  authors  of  the 
application  and  their  role  in  the 
proposed  project  (Letters  of 
commitment  where  appropriate,  must 
be  included  with  the  application.) 

4.  Staff  Background  and  Experience  (25 
points) 

The  extent  to  which  the  resumes  of 
the  program  director  and  key  project 


staff  (including  names,  addresses, 
training,  back^und  and  other 
qualifying  experience)  and  the 
organization's  experience  demonstrate 
the  ability  to  effectively  and  efficiently 
administer  a  project  of  this  size, 
complexity  and  scope  and  reflect  the 
ability  to  use  and  coordinate  activities 
with  other  agencies  for  the  delivery  of 
comprehensive  support  services.  The 
application  describes  the  relationship 
between  this  project  and  other  work 
planned,  anticipated  or  underway  under 
Federal  assistance. 

Describe  the  background  experience, 
training  and  qualifications  of  the  key 
staff,  and  consultants,  including  any 
experiences  working  on  child  abuse  and 
neglect  and  similar  projects.  (Curriculum 
vitae  must  be  included  with  the 
application.)  Describe  the  adequacy  of 
available  resources  and  organizational 
experience  related  to  the  tasks  of  the 
proposed  project.  (An  organizational 
capability  statement  must  be  included 
with  the  application.)  Describe  any 
collaborative  efforts  with  other 
organizations  including  the  nature  of 
their  contribution  to  the  project.  (Letters 
of  commitment,  where  appropriate,  must 
be  included  with  the  application.) 

E.  The  Components  of  the  Application 

A  complete  application  consists  of  the 
following  in  this  order 

1.  Application  Face  Sheet  SF  424. 
page  1. 

2.  Budget  Non-Construction,  SF  424A. 
Budget  Information:  Section  A  (Budget 
Summary).  Section  B  (Budget 
Categories),  and  Section  E  (Budget 
Estin^tes  of  Federal  Funds  Needed  for 
BalSh^e  of  the  Project): 

3.  BiKlget  justification  (approximately 
three  pages): 

4.  Project  summary  description  with 
listing  of  key  words  (approximately  1 
page); 

5.  Program  Narrative  (up  to 
approximately  25  double-spaced  pages), 
organized  with  sections  addressing  the 
following  four  areas:  (1)  Objectives  and 
Need  for  Assistance;  (2)  Results  or 
Benefits  Expected;  (3)  Approach;  and  (4) 
Staff  Back^und  and  Experience: 

6.  Organizational  capability 
statement; 

7.  Letters  of  commitment 
a  SF  424B  Assurances-Non 

Construction.  Debarment  and  Drug  Free 
Workplace:  HHS  596.  Human  Subjects 
Certification;  and 

9.  Appendices/attachments,  up  to 
approximately  10  pages,  may  include  a 
bibliography  (approximately  two  pages 
single-spaced);  curriculum  vitae 
(approximately  two  pages  each);  and 
instruments/measurements. 


F.  Preparing  the  Application 

1.  Availability  of  Forms 

Agencies  and  organizations  interested 
in  applying  for  grant  funds  should 
submit  an  application(s)  on  the 
Standard  Form  424  (revised  April  1988) 
which  is  included  in  this  announcement 
(Appendix  II). 

Each  application  must  be  executed  by 
an  individual  authorized  to  act  on  behalf 
of  the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this  announcement 
and  the  instructions  in  the  attached 
application  package. 

2.  Application  Submission  and 
Notification 

Completed  applications  must  be  sent 
to:  FY  1989  NCCAN  Research  and 
Demonstration  Program,  Office  of 
Human  Development  Services,  Grants 
and  Contracts  Management  Division. 
HHH  Building— Room  345F.  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

The  program  announcement  number 
[13670-891]  must  be  clearly  identified  on 
the  application. 

Successful  applicants  will  be  notified 
through  a  Notice  of  Financial  Assistance 
Awarded.  The  award  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  grant  the  total 
project  period,  the  budget  period  and  the 
amount  of  the  non-Federal  matching 
share.  Unsuccessful  applicants  will  be 
notified  by  letter. 

3.  Program  Narrative 

The  Program  Narrative  is  a  very 
important  part  of  the  application.  It 
should  be  clear,  concise  and  specific  to 
the  priority  area  being  addressed  as 
described  in  Part  II.  The  narrative 
should  provide  information  on  how  the 
application  meets  the  evaluation 
criteria.  This  narrative  should  be  no  less 
than  6  double-spaced  pages  and  up  to 
approximately  25  double-spaced  pages. 
It  should  be  typed  on  a  single-side  of 
8V4"  by  11"  plain  white  paper  with  1" 
margins  on  both  sides.  All  page^  of  the 
narrative  (including  charts,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  "Objectives 
and  Need  for  Assistance"  as  page  one. 
Applicants  should  not  submit 
reproductions  of  larger  size  paper 
reduced  to  meet  the  size  requirement. 

Applicants  are  required  to  follow  tfie 
format  described  below  in  preparing 
their  applications,  using  the  four 
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headings  for  the  sections  of  the 
narrative.  However,  the  number  of 
specific  pages  for  each  section  is  given 
as  a  suggestion  only.  The  specific 
information  to  be  included  under  each 
heading  was  discussed  previously  under 
the  "Evaluation  Criteria." 
The  four  sections  are: 

(1)  Objectives  and  Need  for  Assistance 
(six  pages  double-spaced); 

(2)  Results  or  Benefits  Expected  (two 
pages  double-spaced); 

(3)  Approach  (eleven  pages  double- 
spaced); 

(4)  Staff  Background  and  Experience 
(six  pages  double-spaced). 

4.  Organizational  Capability  Statement 

Applicants  should  provide  a  brief 
(approximately  two  pages  double- 
spaced)  background  description  of  how 
the  apphcant  is  organized  and  the  types 
and  quantities  of  services  it  provides  or 
the  research  capabilities  it  possesses. 
This  statement  may  also  include 
descriptions  of  current  work  or  relevant 
past  experience  as  well  as  the 
competence  of  the  project  team  and  its 
demonstrated  ability  to  produce  a  final 
product  that  is  comprehensible  and 
usable. 

5.  Assurances  and  Certifications 

Applicants  must  file  a  standard  form 
424B.  Assurances-Non-Constniction 
Programs,  and  Certifications  Regarding 
Debarment  and  Drug-Free  Workplace 
Requirements.  These  assurances  are 
reprinted  at  the  end  of  this 
annoimcement  (Appendix  II). 

For  research  grants,  an  Assurance  of 
Protection  of  Human  Subjects  (Form 
HHS  596)  is  also  required  and  is 
\^  reprinted  in  Appendix  II.  There  is  a 
T)lace  on  this  form  to  check  that  no 
assurance  of  compliance  has  been 
received  and,  in  exceptional  cases,  the 
certification  may  be  accepted  up  to  60 
days  after  the  receipt  date  for  which  the 
appUcation  is  submitted.  Where 
institutions  do  not  have  one  on  file  with 
HHS,  the  certification  must  be  submitted 
within  30  days  of  written  request  from 
HHS.  If  there  is  a  question  regarding  the 
applicability  of  this  assurance,  contact 
the  Office  of  Research  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041. 

G.  The  Application  Package 

To  expedite  the  processing  of 
applications,  each  applicant  is  requested 
to  adhere  to  the  following  instructions. 
Each  application  package  must  include: 

1.  A  copy  of  the  Checklist  for  a 
Complete  Application  with  all  the  items 
checked  as  being  included  in  the 
application. 


2.  An  original  and  two  copies  of  the 
complete  application.  Each  copy  should 
be  stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer.  All 
pages  of  the  narrative  (including  charts, 
tables,  maps,  exhibits,  eta)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance" 
as  page  one.  To  facilitate  handling, 
please  do  not  use  covers,  binders,  tabs 
or  include  extraneous  materials,  such  as. 
agency  promotion  brocures.  slides, 
tapes,  film  clips,  minutes  of  meetings  or 
articles  of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  automatically  notified 
of  the  receipt  of,  and  the  four  digit 
identification  number  assigned  to,  their 
application,  lliis  number  and  priority 
area  must  be  referred  to  in  all 
subsequent  communication  with  HDS 
concerning  the  application.  After  an 
identification  number  is  assigned  and 
the  applicant  has  been  notified  of  the 
number,  applications  are  filed 
numerically  by  identificatior  number  to 
aid  in  quick  retrieval.  It  will  not  be 
possible  for  HDS  staff  to  provide  a 
timely  response  to  inquiries  about  a 
specific  application  uiiless  the 
identification  number  and  the  priority 
area  are  given.  Applicants  should  be 
advised  that  HDS  staff  cannot  release 
pre-decisional  information  relative  to  an 
application  other  than  that  it  has  been 
received  and  that  it  is  going  through  the 
review  process.  Once  a  decision  is 
reached,  the  applir     *  will  be  notified  as 
soon  as  possible  of  ti  a  acceptance  or 
rejection  of  the  appUcation. 

H.  Checklist  for  a  Complete  Application 

The  Checklist  below  should  be  typed 
on  6W  by  11"  plain  white  paper, 
completed  and  included  in  the 
application  package. 

Checklist 

I  have  checked  my  application 
package  to  ensure  that  it  includes  the 
following: 

Checldist  for  a  Complete 

Application: 
One  original  application  signed  in 

black  ink  and  dated  plus  two  copies; 
-A  completed  SPOC  certification 


with  the  date  of  SPOC  contact  entered 
in  item  16  page  1  of  the  SF  424; 

Each  package  contains  the 

appUcation  (original  and  two  copies) 
for  one  priority  area. 

The  original  and  both  copies  of  the 
application  include  the  following: 

SF  424,  page  1,  Application  Face 

Sheet  . 
SF424A: 


BEST  COPY  AVAILABLE 


23574 
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.Budget  justification: 
-Sanunary  description  and  Icey 


words; 
J>rogram  narrative; 


.Organizational  Capability 


Statement; 
Letter*  of  canunitment: 


JSF  424B  Assorancea— Non- 


Conatmction.  Debarment,  Drug-Free 
Workplace,  and  HHS  596  Human 
Subjects  Certification;  and 
Appendices/attachments. 

(Federal  Catalog  of  Domestic  Astistance 
Program  Number  1X870.  Child  Abuse  and 
Ne^ect  Prevention  and  Treatment]. 

Dated:  May  2. 1980. 


Acdag  ComaUa$k>oer,  AdminisUation  for 
Children.  Youth  and  Familie*. 

Approved  May  0. 1988. 
Don—  N.  Ctipsaa, 

Acting  Assistant  Secretary  for  Human 
Derefopment  Services. 

Appendix  1 

Executive  Order  IZSTS—State  Single  Points 

of  Contact 

ALABAMA 

Mrs.  Domta  |.  Snowden.  SPOC  Alabama 
State  Qeaiinghouae.  Alabama 
Department  of  Economic  aixi  Commonity 
AfEairs.  948S  Nonnan  Bridge  Road.  Post 
OfBce  Box  2S36.  Montgomery.  Alabama 
36106-Ona  Tei.  (206)  284-8906 

ALASKA 

None 

ARIZONA 

Department  of  Commerce.  State  of  Arizona, 
fanice  Dunn.  Arizona  State 
CleaitngiKMiae.  1700  West  Washington. 
Fourth  Floor.  Phoenix.  Arizona  85007. 
Tel.  (802)  2SS-S004 

A1«CANSAS 

loe  Gillesbie.  Manager.  State 
Clearinghouse.  Onice  of 
Intergovernmental  Services.  Depaftment 
of  Finance  and  Administration.  P.O.  Box 
3278.  Little  Rock.  Arkansas  72203.  Tel. 
(501)  3n-1074 

CALIFORNIA 

Glenn  Stober,  Grants  Coordinator.  Office 
of  Planning  and  Research.  1400  Tenth 
Street  Sacraraenta  CaKfomia  96814.  Tel. 
(tl8)  323-7480 

COLORADO 

Stale  Single  Point  of  Omtact.  State 
Clearinghouse.  Divisioo  of  Local 
Government  1313  Sherman  Street  Room 
Saa  Denver.  Colorado  80203,  TeL  (309) 
888-2156 

CONNECTICUT 

Under  Secretary.  Attn:  Interfoveramental 
Review  Coordinator.  Comprehensive 
Planning  Division.  Office  of  Policy  antf 
Management.  Hartford.  Connecticut 
06106-4459,  Tel.  (203)  56(V-4410 


DELAWARE 

Frandae  Bootli.  State  Single  Point  of 
Contact.  Executive  Department  Thomas 
CoIUns  Building.  Dover.  Delaware  19003. 
Tel.  (302)  738-4204 

DISTRICT  OF  COLUMBIA 

Lovetta  Davis.  Sute  Sin^  Point  of 
Contact  Executive  Office  of  the  Mayor. 
Office  of  tatefgovernmental  Relations. 
Room  416.  District  Building,  1350 
Pennsylvaiiia  Avenue  NW..  Washingtoa 
DC  20004.  TeL  (202)  727-0111 

FLORIDA 

George  H.  Meier,  Director  of 
Intergoveromental  Coordination.  State 
Single  Point  of  Contact  Executive  Office 
of  the  Governor,  Office  of  Planning  and 
Budgeting.  The  Capitol,  Tallahassee, 
Florida  32301.  TeL  (904)  488-8114 

GEORGIA 

Charles  H.  Badger.  Administrator.  Georgia 
State  dearinghoaae.  270  Washington 
Street  SW..  Room  808.  Adanta.  Georgia 
30334.  TeL  (404)  86»-38SS 

HAWAD 

Harold  S.  Masumoto.  Acting  Director. 
Office  of  State  Planning.  Department  of 
Planning  and  Economic  Development 
Office  of  the  Governor.  Honolulu,  Hawaii 
98813.  Tel.  (808)  S48-3016  or  548-3085 

IDAHO 

None 

ILLINOIS 

Tom  Berkaidre.  Office  of  the  Governor. 
State  of  IlUnols.  Springfield.  Illinois 
82708.  TeL  (217)  782-8639 

INDIANA 

Ms.  Peggy  Boehm.  Deputy  Director,  State 
Budget  Agency.  212  State  Hoose. 
hidianapoUa.  Indiana  46204.  Tel.  (317) 
232-5804 

IOWA 

Stephen  R.  McCann.  Division  of 
Community  Progress,  Iowa  Dept  of 
Economic  Development,  Division  of 
Community  Piugiess,  200  Bast  Grand 
Avenue.  TeL  (515)  281-3725 

KANSAS 

None 

KENTUCKY 

Robert  Leonard.  SUte  Single  IHiint  of 
Cootact  Kanlacky  State  Clearinghouse, 
aid  Floor,  Capital  Plaza  Tower. 
FraiAfort.  KY  40801.  TeL  (S02)  564-2382 

LOUISIANA 
Colby  S.  La  Place.  Assistant  Secretary. 
Departmaot  of  Urban  k  Community 
Affairs.  Office  of  State  Clearinghouse, 
P.O.  Box  04458,  Capitol  StaHon.  Baton  ' 
Ro««e.  Louisiana  70804.  TeL  (504)  342- 
•700 

MAINE 

State  Single  Point  of  Contact  Attn:  Joyce 
Benson.  State  Planning  Office.  State 
House  Station  #38.  Angnsta.  Mahie 
04333.  TeL  (207)  280-3261 


MARYLAND 
Guy  W.  Hager.  Director.  Maryland  State 
Clearinghouse.  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365,  Tel. 
(301)  22S-44ee 

MASSACHUSCTTS 

State  Single  Point  of  Contact  Attn:  Beverly 
Boyle.  Executive  Office  of  Coounonities 
and  Development  100  Cambridge  Street 
Rm.  904.  Bostoa  Massachusetts  02202. 
Tel.  (817)  727-3253 

MICHIGAN 
Michelyn  Pasteur.  Deputy  Dbector.  Local 
Development  Services,  Department  of 
Commerce.  P.O.  Box  30225,  Lansing. 
Midiigan  48908.  TeL  (517)  373-1838 
Note:  Please  direct  correspondence  and 
questions  to:  Don  Bailey,  Manager. 
Federal  Project  Review  System,  6500 
Mercantile  Way.  Suite  2.  Lansing.  MI 
48911.  (517)  335-1838 

MINNESOTA 

None 
MISSISSIPPI 
Marian  Baucum.  Office  of  Federal  State 
Prognms.  Department  of  Planning  and 
Policy,  2000  Walter  Sillers  BIdg.  500  High 
Street  Jackson,  kfiaaissippi  39202.  Tel. 
(601)350-3150 

MISSOURI 

Lois  PohL  Federal  Assistance 
Clearini^MMse.  Office  of  Administration. 
Division  of  General  Services,  P.O.  Box 
800— Room  4ea  Truman  Building, 
leffersoo  Qty.  MO  86102.  TeL  (314)  751- 
4834 
MONTANA 

Deborah  Davis.  State  Single  Point  of 
Contact  hrtei  governmental  Review 
Clearinghouse,  c/o  Office  of  the 
Lieutenant  Governor.  Capitol  SUtion. 
Room  210— State  CapttoL  Helena.  MT 
5962a  Tel.  (406)  444-^22 

NEBRASKA 

None  > 

NEVADA 
Ms.  Jean  Ford.  Director.  Nevada  Office  of 

ConuBuoity  Services.  Capitol  Complex. 

Carson  City.  Nevada  807ia  TeL  (702) 

885-4420 
Note:  Please  direct  correspondence  and 

questions  to:  John  Walker.  Qearinghouse 

Coordinator.  Tel.  (702)  885-4420 

NEW  HAMPSHIRE 

John  E.  Dabuliewici.  Director.  New 
Hampshire  Office  of  State  Plaiming. 
Attn;  Intergovenunental  Review  Process. 
2  %  Beacon  Street  Concord.  New 
Hampshire  03301.  Tel.  (803)  271-2155 

NEW  JERSEY 
Mr.  Barry  Skokowski.  Director.  Division  of 
Local  Government  Services.  Department 
of  Community  Affairs.  CN  803. 363  West 
sute  Street  Trenton.  New  Jersey  08625- 
0803.  TeL  (809)  202-0813 
Note:  Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver.  State 


'^iyt:yHi4''  'li^'-'r'i^fejISjjiy    ;;".  ■,., 


Review  Process.  Division  of  Local 
Government  Services— CN  803.  Trenton, 
New  Jersey  08625-0803,  Tel.  (609)  292- 
9025 

NEW  MEXICO 

Dean  Olson.  Director,  Management  and 
Program  Analysis  Division,  Department 
of  Finance  and  Administration.  Room 
424.  State  Capitol  Building.  Santa  Fe. 
New  Mexico  87503.  Tel.  (505)  827-3885 
NEW  YORK 

New  York  State  Clearinghouse.  Division  of 
the  Budget  State  Capitol.  Albany.  NY 
12224  (518)  474-1605 

NORTH  CAROLINA 

Mrs.  Chrys  Baggett  Director. 
Intergovernmental  Relations.  North 
Carolina  Department  of  Administration, 
116  West  Jones  Street  Raleigh,  North 
Carolina  27611.  Tel.  (91^  733-0499 
NORTH  DAKOTA 

William  Robinson.  State  Single  Point  of 
Contact  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and 
Budget  14th  Floor,  State  Capitol, 
Bismarck.  North  Dakota  58506.  TeL  (701) 
224-2094 

OHIO 

Larry  Weaver.  State  Single  Point  of 
Contact  State/Federal  Funds 
Coordinator.  State  Clearinghouse.  Office 
of  Budget  and  Management  30  East 
Broad  Street.  Columbus.  OH  43266-0411. 
Tel.  (814)  466-0688 
Note:  Please  direct  correspondence  and 
questions  to:  Linda  E.  Wise 
OKLAHOMA 

Don  Strain,  State  Single  Point  of  Contact 
Oklahoma  Department  of  Commerce, 
Office  of  Federal  Assistance 
Management  6601  Broadway  Extension, 
Oklahoma  City,  Oklahoma  73116.  TeL 
(405)843-0770 
OREGON 

Attai:  Delores  Streete.  State  Single  Point  of 
Contact  bteigovenunental  Relations 
Division.  State  Clearinghouse.  155 
Cottage  Street  NE..  Salem.  OR  973ia 
(503)  373-1998 

PENNSYLVANL\ 

Laine  A  Heltebridle.  Special  Assistant 
Pennsylvania  Intergovenunental  Council. 
P.O.  Box  1188a  Harrisburg.  Pennsylvania 
17108.  Tel.  (717)  783-3700 
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RHODE  ISLAND 

Daniel  W.  Varin.  Associate  Director, 
Statewide  Planning  Program.  Department 
of  Administration.  Division  of  Planning. 
265  Melrose  Street  Providence,  Rhode 
Island  02907,  Tel.  (401)  277-2856 

Note:  Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  Office 
of  Sti^tegic  Planning 

SOUTH  CAROLINA 
Danny  L  Cromer.  State  Single  Point  of 
Contact  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street  Rm 
477.  Columbia,  South  Carolina  29201.  Tel. 
(803)734-0435 

SOUTH  DAKOTA 

Susan  Comer.  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol.  Pierre.  South  Dakota  67501. 
Tel.  (605)  773-3212 

TENNESSEE 

Charles  Brown.  State  Single  Point  of 
Contact  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  NashviUe.  Tennessee  37219. 
Tel.  (615)  741-1676 

TEXAS 

Thomas  C  Adams,  Office  of  the  Budget 
and  Planning.  Office  of  the  Governor,  P.a 
Box  12427.  Austin.  Texas  78711.  TeL  (512) 
463-1778 

UTAH 

Dale  Hatch.  Director.  Office  of  Planning 
and  Budget  State  of  Utah.  116  State 
Capitol  Building.  Salt  Lake  City.  Utah 
84114.  TeL  (801)  533-5245 

VERMONT 

Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Pohcy  Research  and 
Coordination.  PaviUon  Office  Building, 
109  State  Street  Montpelier,  Vermont 
05602,  Tel.  (802)  828-3326 

VIRGINIA 

Nancy  Miller,  Intergovernmental  Affiairs 
Review  Officer.  Department  of  Housing 
and  Community  Development  205  North 
4th  Stieet  Richmmid.  Virginia  23219.  TeL 
(804)786-4474 

WASHINGTON 

Catherine  Townley.  Coordinator. 
Intergoverrunental  Review  process. 
Department  of  Community  Development 
Ninth  and  Columbia  Building.  Olympia, 


Washington  98504-4151.  Tel.  (206)  753- 
4978 

WESTVIRGINL\ 

Mr.  Fred  Cutlip,  Director.  Community 
Development  Division.  Governor's  Office 
of  Community  and  Industrial 
Development  Building  «6,  Rm.  553. 
Charleston.  West  Virginia  25305.  Tel. 
(304)  348^4010 

WISCONSIN 

James  P.  Klauser.  Secretary.  Wisconsin 

Department  of  Administration.  101  South 

Webster— CEF  2.  P.O.  Box  7864,  Madison. 

Wisconsin  53707-7864.  Tel.  (606)  266- 

1741 
Note:  Please  direct  correspondence  and 

questions  to:  Thomas  Krauskopf. 

Federal-State  Relations  Coordinator. 

Wisconsin  Department  of  Administration 

WYOMING 

Ann  Redman.  State  Single  Point  of  Contact 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building.  Cheyenne.  Wyoming  82002,  Tel. 
(307)  777-7574 

American  Samoa 

None 

Guam 

Michael  J.  Reidy.  Director.  Bureau  of 
Budget  and  Management  Research. 
Office  of  the  Governor,  P.O.  Box  295a 
Agana.  GU  OOOia  (671)  472-2285 

VIRGIN  I^JMMDS 

Jose  L  George,  Director,  Office  of 
Management  and  Budget  No.  32  and  33 
Kongens  Gade.  Chariotte  Amalle.  VI 
00802  (806)  774-0750 

PUERTO  RICO 

Ms.  Pabida  G.  Custodio/Isael  Solo 
Marrero.  Chairman/Director,  Minillas 
Government  Center.  P.a  Box  41119,  San 
Juan.  Puerto  Rico  00940-9985.  Tel.  (806) 
727-4444 

NORTHERN  MARL\NA  ISLANDS 

State  Single  Point  of  Contact  Plaiming  and 
Budget  Office.  Office  of  the  Governor. 
Saipan.  CM  Northern.  Mariana  Islands 
96850 
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Entry. 

Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or  - 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

if  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organiutional  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  .Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  8pace(s)  provided; 

— "New"  means  a  new  assistance  award. 

—  Xontinuation"  means  an  extension  for  an 
additional  fundingA>udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  AssisUnce 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  afTected 
(eg.  Sute,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Districts)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernn>ental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
irKlude  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  ba.^gned  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application . ) 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  slaadard  form  used  by  applicants  as  a  required  facesheet  for  preapplieatians  and  applieaUons  submitted 
fl  ^*?*f~  "M***"**  It  *'iQ  b«  used  by  Federal  agencies  to  obtain  applicaat  eertificaUon  that  Sutes  which  have 
**i!:-  V*!^'**"*'*'  «>«ment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  ptvgram 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv.  Item:  Entrv: 
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OMt  Approval  No.  0i4t-0044 

BUDGET  INFORMATION  —  Non-Construction  Programs 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructioas 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgeU  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assisUnce 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A3,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Suramanr 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  $ingle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  Mingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  perUining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  application$,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e).  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Linea  1-4,  Columna  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applieatione,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  Jeave  these  columns 
blank.  Enter  in  columns  (e)  aixl  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  iupplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(0.  The  amount(s)  in  Column  (g)  should  Jiot  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0- 

line  9  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non  Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  toUls  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
ShdW  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (0,  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  .necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  >  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  sssurances  mey  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  cerUin  Federal  awarding  agencies  may  require  apphcanU 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufTicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  SUtes.  and  if  appropriate, 
the  State,  through  any  authorized  representative. 
access  to  and  the  right  to  examine  all  records, 
books,  pepers.  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presenU  the  appearance  of  personal 
or  organisational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S  C.  II  4728-4763) 
relating  to  prescribed  sUndards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPSrvSUndards  for  a  Merit  System  of  Personnel 
Administration  (5  OF  R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to.  (a)  Title  VI  of  the  Civil  RighU  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin,  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  use.  SI  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex, 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S  C  f  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
CSC  55  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 
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(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  II 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U  S  C  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  15  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C  55  276a  to  276a- 
7),  the  Copeland  Act  (40  U  SC  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  SC  55  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
fiood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91  190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursi^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  1 1990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  ||  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S  C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  15  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a  1  et  seq  ). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  support^  by 
th  is  award  of  assistance.  \^^^ 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89  544.  as  amended,  7  U  S  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  SC.  11  4801  et  seq  )  which 
prohibits  the  use  of  l^ad  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


& 

SIGNATURE  OF  AUTHORIZED  CERTIFVINO  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

» 
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Cgf tif ication  Regarding  Debaraent.  Suspension,  and  Other 
Responsibility  Matters  -  Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal,  the  applicant,  defined  as  the 
primary  participant  it.  accordance  with  4S  CTR  Part  76.  certifies  to 
the  best  of  its  knowledge  and  believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period  prec«»ding  this  proposal 
been  convicted  of  or  had  a  civil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal. 
State,  or  local)  transaction  or  contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses  enumerated  in  paragraph  (I)(b) 
of  this  certification:  and 

(d)  have  not  within  a  3-year  period  preceding  this 
application/proposal  had  one  or  more  public  transactions  (Federal, 
State,  or  local)  terminated  for  cause  or  default. 


The  inability  of  a  person  to  provide  the 
will  not  necessarily  result  in  denial  of 
transaction.  If  necessary,  the  prospect 
an  explanation  of  why  it  cannot  provide 
certification  or  explanation  will  be  con 
Department  of  Health  and  Human  Services' 
to  enter  into  this  transaction.  However 
primary  participant  to  furnish  a  certifi 
disqualify  such  person  from  participatio 


certif ica 
participa 
ive  partic 
the  certif 
sidered  in 
(HHS)  det 
,  failure 
cation  or 
n  in  this 


tion  required  above 
tion  in  this  covered 
ipant  shall  submit 
ication.   The 

connection  with  the 
ermination  whether 
of  the  prospective 
an  explanation  shall 
transaction. 


The  prospective  primacy  participant  agrees  that  by  submitting  this 
proposal,  it  will  include  the  clause  entitled  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility,  and  Voluntary  Exclusion  -  Lower 
Tier  Covered  Transactions."  provided  below  without  modification  in  all 
lower  tier  coveted  transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 
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U.S.  Department  of  Health  and  Human  Services 

Certification  Regarding 

Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 


B>  signiog  and'or  submittiag  this  applicatioo  or  grant  agreemeot,  the  grantee  i&  providing  the  certificaijoo  set  out 
below. 

This  certiflcatioo  is  required  by  regulations  implementing  the  Drug-Free  M^rkplace  Aa  of  1988,  45  CFR  Pan  76. 
Subpart  F.  The  regulations,  published  in  the  Januar>  31,  1989  Federal  Register,  require  cenification  by  grantees  thai 
they  will  maintain  a  drug-Oee  workplace.  The  certification  set  out  below  is  a  material  represeniatioo  of  fact  upon 
which  reliance  will  be  placed  when  HHS  determines  to  award  the  grant  False  certification  or  violation  of  the  certifica- 
tion shall  be  grounds  for  suspension  of  payments,  suspension  or  termination  of  grants,  or  goveruaenrwide  suspension 
or  debarmeoL 

The  grvnter  certifies  that  It  will  provide  •  drug-tree  woriEpbcc  by: 

(a)  Poblishiog  a  fUUment  Dotif^ing  employees  that  the  uiawfiil  maBaractvrv,  distribvttoo.  <fspcsslag. 
possession  or  use  of  a  cootrolled  subsUnct  Is  prohibited  in  the  grutcc's  workplace  sad  spedfyiog  tbc  actioBs  tkat 
will  be  taken  against  employees  for  vtotatloo  of  such  prohibitioe; 

(b)  Establisbiog  a  drttg>fk«e  awareness  pnifram  to  lafora  employees  nbovt: 

(1)  The  daagers  of  drug  abvsc  la  the  workplace; 

(2)  The  grvotce's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Aay  a^vlUblc  drwg  cottsseUog.  rehabilitatioa,  asd  employee  assistance  programs;  aad. 

(4)  The  pesalties  thai  may  be  Imposed  upon  emproyres  for  drug  abuse  violations  occurring  la  the  worl-placc; 

(c)  Making  It  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  ir«Bt  be  gives  a  copy  of 
the  statcmenl  required  by  paragraph  (a); 

(d)  Notifying  the  employee  In  the  sUtement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  uder 
the  grant,  the  employee  wUh 

(1)  Abide  1^  the  terms  of  the  stetemeat;  asd, 

(2)  Notify  the  employer  of  any  criminal  dmg  sUtute  cooviction  for  a  violatioa  occurring  in  the  workplace  no 
bter  than  Ove  days  after  such  coavMoa; 

(e)  NoHiytag  the  ageacy  wttUa  tea  days  after  reoeivlBg  aotice  under  subparagraph  (d)(2)  from  an  employee  or 
atherwise  recci>1ag  actual  notice  of  such  coavktioa; 

(f)  Taking  oac  of  the  foaowiag  actions,  withia  30  days  of  receiving  notice  under  subparagraph  (d)(2).  with  respect 
to  any  employee  who  b  so  coavlclBd: 

(1)  Taking  appropriate  ymoaacl  action  against  sock  aa  employee,  up  to  and  including  terminatioB;  or 

(2)  Requiring  such  employee  to  parttcipaU  satisfactorily  in  a  drug  abuse  assistance  or  rehabiliution  program 
approved  for  such  purposes  by  •  Federal,  Suu,  or  local  health.  Ia«  enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  laith  effori  to  continue  to  maintain  a  drug-free  work-place  through  Implemenution  of 
paragraphs  (a),  (b),  (c).  (d).  (e)  aad  (f). 


\ 
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OCPANTMCNT  Of  HIALTM  ANO  HUMAN  URVICCS 

PROTECTION  OF  HUMAN  SUBJECTS 
ASSURANCE/CERTIFICATION/OECLARATION 

OOAICINAL        Cj^OLLOWUf        O IXEMFTION 


QMS  He   0«7i  0«37 


Dopant     Dcontract     Dfellow     DcTHcn 

Gmm*       Ocompciini       O  Noncemptiing       O  Suppt«m«nul 

eeniiAwMion 


MMiAIMIiOA 


AT^LICATtON  lOENTlf  ICATION  NO.  M known) 


Kit  ICY:  A  ftstifch  activity  involving  human  tubjtca  that  i$  not  aMtmpt  from  HHS  ntulabom  may  not  be  funded  unless  an  Institu- 
tional Review  Board  (I RBI  has  reviewed  and  approved  the  activity  m  accordance  with  Section  474  of  the  Public  Health  Service  Act  as 
implemented  by  Title  45.  Part  46  of  the  Code  of  Federal  Regulations  145  CfR  46-as  revised).  The  afiplicant  institution  must  submit 
eertifKation  of  IRB  approval  to  HHS  unless  the  applicant  institution  has  designated  a  specific  exemption  under  Section  46.  lOUbl  which 
applies  to  the  proposed  research  activity.  Institutions  with  an  assurance  of  compliance  on  file  with  HHS  which  covers  the  proposed 
activity  should  submit  certification  of  IRB  review  and  approval  with  each  application  (In  aaceptional  cases,  certification  may  be 
accepted  up  to  60  days  after  the  receipt  date  for  vi4»ich  the  application  is  submitted )  In  the  case  of  institutions  whkh  do  not  have  an 
assurance  of  compliance  on  file  with  HHS  covering  the  proposed  activity,  certification  of  IRB  review  and  approval  must  be  submitted 
within  30  days  of  the  receipt  of  a  written  request  from  HHS  for  certification. 
1.  TITLI  OF  AfftlCATlON  OH  ACTIVITY  "  ~~ ~ — ' 


3.  PRINCIPAL  tNVESTICATOR.FnOCRAM  DIRECTOR.  OR  FELLOW 


J    FOOD  ANO  DRUG  ADMINISTRATION  RfOUIRED  INFORMATION  fi»t  m—rf  t.<ttl 

4.  HHS  ASSURANCE  STATUS 

O  Thn  imiiiwlion  ttM  an  wpfowtd  MMtranct  e<  co«npti«nct  e<i  fit*  awlh  HHS  mAicM  cotfirt  iliit  «ctmlv. 

— — Aiwtanct  •dMit.ficMion  iwrnMr  |RS  idtnutiMiMn  nun^am 


Dno 


MM<r»nc*  Of  comp«.«nM  v*\<h  apiXiM  10  in.«  aclmty  hai  ttetn  MitblwtMd  iwith  HHS.  but  th«  wplicwn  mtiiwtieA  «mII  providt  vmtxxen  MMrfnc*  of 
>p«««et  and  ctmUaiMA  o(  IRB  nv.#««  end  ippfew**  %n  tccofdanct  w.in  46  CFR  4«  upon  ••quMi.  ' 


S.  CiMTIFtCATlON  OF  |R|  REVICMOR  DECLAMATION  OF  EXEMPTION 


D TM  aciNoty  h«  bttn  'iwcMtd  •"-J  ippro«*d  l>v  an  IRS  .11  MceidMict  vmxn  th«  r«4u»«<n«iiu  e(  4&  CFR  46.  intluAMt  lu  nievnx  Sutpartt  Th«  cwtih- 
Mfon  fwrtiin.  ve\en  i«pi<«w«.  wu-trntnii  lo«  c*f iiiyMf  FDA  iMMt  ♦o*  •«€•«  •n«*ti>9*iion«i  rMw  *u«  e«  ovmm.  (See  revene  udi  et  itim  formj 


.D»i«  of  IRB  rtv^w  cAd  tppfovM.  IHapfireivtl  n  ptndmg,  vuiH  "ptn^nf.'  Pellevnip  etfficalien  it  teeufd.l 
O  E«p«d<itd  n«w«w 


D  Thn  aciiwiy  eont*.nt  muH.plt  pfOiKlt.  uxnt  of  w*>«h  h«<«  not  bMn  r*vM«.«d.  IM  IRB  h«  |f*nttd  ■pp'OMi  on  cend.iK>«  thai  all  pfoiacn  covtrwl  by 
4S  CFR  46  MKil  b«  ftvNtMd  and  ipp<o«td  Mlo>*  i»»#y  u»  •nit.aiad  and  ihai  appropriaM  twrthw  c«riil<at)«n  Ifatm  HHS  S96I  vntt  bt  lubnMiMd. 


LJ  Human  tubtacti  art  in«oi«td.but  ih>t  activity  oualili«i  for  •■ampticn  undat  46.101  lb)  in  acco'danca  wiih  poragraph. 
•/ amemauon  m  46.  lOiltl.  I  ihiouen  SI.  but  iivi  rfttiiiytion  did  not  d*«.«Rat*  that  aHamotion  on  Ht*  appiicatten. 


Jmmrt  pangraph  number 


6.  Each  official  signing  ImIow  cartifias  that  tha  information  providad  on  this  form  is  corract  and  that  aach  institution 
assumas  r6»(>ontibilitv  for  assuring  raquirad  future  raviavM.  approvals,  and  sulimissions  of  certification. 


APfLICANT  INSTITUTION 


NAMf.  AOONtSS.  ANO  TtLl^HONt  NO. 


COOPERATING  INSTITUTION 


NAMC.  AOOnCtS.  ANO  Tf  LCPHONC  NO 


NAMC  ANO  TiTLt  OF  OFftClAL  Ipnni  oi  tfPel 


.  NAMC  ANO  TITLE  Of  OFFICIAL  Ipnnt  at  ty»*l 


•lONATWRi  OF  OFFICIAL  LtSTtO  ABOVt  land  0am I 


HHisNifta*.  1/aai 


•  •Of^ATWRS  OF  OFFICIAL  kl«TiO  ASOVI  land  f  1*1 


fif  amtiilonai ifaee  H  needed,  eiat*  um  reverse  iiee  under  "Nen*."! 


Federal  Register  /  Vol.  54.  No.  104  /  Thursday,  June  1, 1989  /  Notices 


23587 


3.   FOOD  ANO  DRUG  ADMINISTRATION  REQUIRED  INFORMATION  Urom  troni  uoti 

AccordM^  10  4S  CFR  46.131,  if  an  application  it  mada  to  HHS  raquning  ctrtilication  and  involving  um  of  an  i>M««i.g«iioiMl  naw  dru(  Of  dav»ca. 
•ddiltOAal  mlormation  n  raquirad.  In  addition,  accordant  to  31  CFR  313.1  <il(3l.  30  dayt  muM  ataPN  batwaan  d>H  o*  racaipi  by  FOA  of  Form 
F0'1571  anduiaof  in*  druf.  un««M  tha  30  day  dalay  pariod  i«  vnaivad  by  FOA. 


3a.  INVESTIGATIONAL  NEW  DRUG  EXEMPTION  01  mof  ttian  ef  i$  mvotftd.  hv  otntn  blow  und»i  NOTeSI- 

SPONSOR  NAM! 

OnwO  NAMC 

DATE  OF  ENO  Of  30-DAV  EXPIRATION  ON  WAIVEN 

ncimper  issued 

3b  Investigational  device  exemption: 

SPONSOR  NAMC 

oeviccnamc 

Unku  notified  othcrwitt  by  FDA,  under  31  CFR  812.3(b)  |ii)  •  sponsor  is  deented  to  have  an  approvod  IDC  if:  (1)  the  IRB  ha* 
ayeed  «vith  the  sponsor  that  the  device  is  a  nonsignificant  risk  device. and  (2)  the  IRB  has  approved  the  study.  ICheck  at^licabl*  box.l 

O  The  IRB  agrees  with  the  sponsor  that  this  device  is  a  nonsignificant  risk  device. 

OR 

D  The  IDE  application  was  submitted  to  FDA  on  (date) Numt>er  issued 


NOTES: 

e 


HHS  606  (Rm.  1/83)  BACK 
ti  U.S.     COVEKMKCNT    PalNTiNC    OrFICCi     lt(S-SI7-4*1/S04tt 

[FR  Doc.  89-12828  Filed  S-31-89;  8:45  am] 

aajuNQ  cooc  etso-et-c 
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k 
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DEPARTMEMT  OF  EDUCATION 

(CFDA  14.222] 

National  School  Volunteer  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1989. 

Note  to  Applicants 

This  notice  is  a  complete  application 
paclcage.  Together  with  the  Department 
of  Education  Appropriations  Act.  1989, 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program 

To  support  projects  to  conduct 
national  school  volunteer  programs. 

Deadline  for  Transmittal  of 
Applications:  July  18, 1989 

Deadline  for  Intergovernmental 
Review:  September  16, 1989 

Available  Funds:  $988,000 

Estimated  Range  of  A  wards:  $50,000- 
$400,000 

Estimated  Number  of  Awards:  One  to 
Four 

Projdrt  Period:  12-24  Months 

Applicable  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  Part  81 
(General  Education  Provisions  Act — 
Enforcement),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

Authority  and  Description  of  Program 

This  program  is  authorized  under  Pub. 
L  lCO-436,  the  fiscal  year  1989 
appropriations  act  for  the  Department  of 
Education,  which  appropriated  $088,000 
for  school  volunteer  programs. 

Invitciional  Priorities 

In  accordance  with  34  CFR 
75.105(c)(1).  the  Secretary  establishes 
two  invitational  priorities,  as  described 
below.  However,  applications  proposing 
these  types  of  projects  will  not  receive 
an  absolute  or  competitive  preference 


over  applications  that  do  not  propose 
these  types  of  projects. 

For  both  t3rpe8  of  projects,  the 
Secretary  is  particularly  interested  in 
projects  that  are  intergenerational  and 
that  target  services  to  at-risk  students, 
emphasize  drug  and  alcohol  abase 
prevention,  or  promote  the  transfer  of 
high  technology  skills  from  volunteers  to 
students.  Applications  are  invited  for 
two  types  of  projects: 

1.  National  Center  The  Secretary  is 
interested  in  supporting  a  national 

.^^nter  for  leadership  in  school  volunteer 
and  partnership  programs  involving 
educators,  business  people,  students, 
senior  citizens,  and  other  volunteers 
interested  in  improving  elementary  and 
secondary  education.  The  organization 
would  operate  nationwide  and  have 
experience  in  assistihg  schools  in 
organizing,  promoting,  and  utilizing 
volunteer  programs.  The  center  would 
conduct  the  following  activities:  (1) 
Provide  training  in  school  volunteer 
program  development;  (2)  conduct  an 
annual  survey  of  volunteer  programs: 
and  (3)  evaluate  volunteer  programs. 

2.  Partnership  Projects:  The  Secretary 
is  also  interested  in  supporting 
partnerships  between  elementary  and 
secondary  schools,  State  educational 
agencies  (SEAs),  local  educational 
agencies  (LEAs),  or  any  combination  of 
these  entities,  and  one  or  more  of  the 
following  entities:  State  or  local 
government  agencies,  nonproHt 
organizations,  institutions  of  higher 
education,  and  businesses.  Partnerships 
could  establish  or  expand  school 
volunteer  projects  at  the  State  and  local 
level;  or  strengthen  the  capability  of 
SEAs  and  nonprofit  organizations  to 
provide  leadership  and  assistance  to 
LEAs  and  nonprofit  schools  in  the 
planning,  operation,  and  improvement  of 
school  volunteer  programs. 

Eligible  Parties 

The  following  parties  are  eligible  to 
apply  for  a  grant  under  this  program: 
SEAs,  LEAs,  institutions  of  higher 
education  and  other  public  and  private 
agencies,  organizations  and  institutions. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  conduct  national  school 


volunteer  programs,  including 

consideration  of— 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 

implement  national  school  volunteer 

programs. 

(2)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportimity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportimity. 

(4)  Quality  of  key  personnel.  (15 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  "The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)(A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  appUcant,  as  part  of  its 
nondiscriminatory  employment 
practices,  v^U  ensure  that  its  personnel 
are  selected  for  employment  without 


^ 
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regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs 
(b)(4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  appUcant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project:  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

CtoM-raferance:  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(7)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  apphcant  plans  to 
devote  to  the  project  including  facilities, 
equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federaUsm 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  th^State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  tf  Contact  see  the  list 
published  in  the  Federal  Register  on 
November  18, 1987,  pages  44338-4434a 


In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.222.  U.S.  Department  of 
Education,  Room  4161, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  the 
applicant  submits  its  completed 
application.  Do  not  send  application  to 
the  above  address. 

Instructions  for  Transmittal  of 
Applications  > 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  appUcant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.222),  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.222),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW..  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  steunped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes:  (1)  The  U.S.  Postal  Senace  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  ninth  tjie  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assiu^nces  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  maimer  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  n:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

PART  ni:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instiiictions. 

Certification  regarding  Debarment 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instioictions.  (NOTE:  ED  Form  GCS-009 
is  intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department) 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  than  Individuals  (ED  80-0004). 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
appUcation  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  appUcation 
form  has  been  received. 

FOn  niRTNEfl  MFOmiATKM  CONTACT 

U.S.  Department  of  Education.  Fund  for 
the  Improvement  and  Reform  of  Schools 
and  Teaching,  555  New  Jersey  Avenue, 
NW.,  Room  522,  Washington,  DC  20208- 
5524,  Telephone:  (202)  357-6496. 
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INSTRUCTIONS  FOA  THE  Sf  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certifkation  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

lum:  Entry-  Item:  Entry: 


I  HI-     iJB 

i' 
J II  ,1' 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3     State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  Iffer  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 

applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

8.  Entar  Employer  Identification  Number  (EIN)  as 
assigned  by  ttie  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
letter<s)  in  the  space<s)  provided: 

—"New*  means  a  new  assistance  awarl 

— "Continuation"  means  an  extension  for  an 
additional  fUnding^budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  tiUe  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separau  sheet.  If 
appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  afTected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional  District  and 
any  Districtts)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  flrst  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 


'  Ji/fl5i| 


16. 


17. 


18. 


Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  thia  authorisation  be  submitted  as 
part  Of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 
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General  Instructioas 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  axwl  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  perioas.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summarv 
Lines  1-4,  Columns  (a)  and  Ob) 

For  applications  pertaining-  to  a  $ingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $ingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


LiBM  l*4i.  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  opplictttionM,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemented  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(0.  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non- Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5). 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  progect.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
'nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Noa-Federal-Resourcee 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Cduma  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Cdumii  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (e)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  frx>m  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and 
(d). 

Line  IS  —  Enter  the  total  for  each  of  Columns  (bMe). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

•lUMO  COOC  400»-«1-C 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  19  -  Enter  the  totals  of  amotmts  on  Lines  13  and 
14. 

Section  E.  Budget  Bstimatea  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  f«inds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplaments)  to  funds  for 
the  ciurent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  90  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  InformatioB 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  23  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  ia  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Fart  m— Application  Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  Application  Notice 
describing  the  priorities  and  selection 
criteria  used  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  hinds  are 
being  requested  and  should — 

1.  Begin  with  a  one-page  Abstract; 
include  statements  about:  (i)  the  need 
for  the  project;  (ii)  the  proposed  plan  of 
operation;  and  (iii)  the  project's 
significance/intended  outcomes. 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  be  useful  in 
reviewing  the  application. 


Please  limit  the  Application  Narrative 
to  no  more  than  15*  double-spaced, 
typed  pages  (on  one  side  only).  The  total 
application  should  not  exceed  25  pages, 
including  appendices. 

'NOTE:  Applicants  submitting  proposals 
for  a  National  Center  may  require  more  than 
15  pages  for  the  narrative  to  describe  their 
proposed  center.  In  such  cases  the  narrative 
may  exceed  15  pages,  but  the  total 
application,  including  appendices,  should  be 
limited  to  40  pages. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 


information  is  estimated  to  average  24 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  DC  20202-4651:  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1850-0634, 
Washington,  DC  20503. 

(Information  collection  approved  under 
OMB  control  number  1B50-0634.  Expiration 
\late:  5/31/92.) 
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ASSURANCES  —  NOH-COHSrmiCnON  PROQIUMS 

CtrUia  «f  Umm  •MoraacM  may  not  b«  airplkabl*  to  your  pnijtct  or  proffram.  If  you  havt  qutttions, 
pi— to  contact  tho  awarding  agtncy.  Furthor.  eortaia  Podoral  awarding  agmdoa  may  rtqiiirc  applicants 
to  ctrtiiy  to  additional  asauraneas.  If  sttch  is  tha  caao,  yott  will  bo  notiAod. 


As  tho  duly  authoriiad  roprasantativo  of  tho  applicant  I  cortiftr  that  tho  applicant 


1.  Has  tho  logal  authority  to  apply  for  Fodoral 
asaistanco,  and  tho  institutional,  managorial  and 
financial  capability  (including  ftinds  suOQciont  to 
pay  tho  non-Podoral  sharo  of  project  costs)  to 
onsurt  propor  planning,  managomont  and  com* 
plotion  of  tho  pttqoct  doacribod  in  this  application. 

2.  Will  givo  tho  awarding  agoney.  tho  Comptrollor 
Gonoral  of  tho  United  SUtoo.  and  if  appropriate, 
tha  Stete,  through  any  authorised  repreaentetivo. 
access  to  and  the  ri|^t  to  examine  all  records, 
books,  papers,  or  documente  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presenU  the  appearance  of  personal 
or  organisational  conflict  of  interest,  or  personal 
gain. 

4.  Wm  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  II  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 

•  stetutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righte  Act  of 
1964  (P.L  88-352)  which  prohibiU  discrimination 
on  the  basis  id  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmente  of  1972,  as 
amended  (20  U.S.C.  li  1681-1683,  and  1685-1686), 
which  prohibito  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitetion  Act  of  1973.  as 
amended  (29  U.S.C.  I  794).  which  prohibito  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
US Cil  6101-6107),  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Ofike  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  tho  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitetion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  II 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.SC.  290  dd-3  and  290  ee- 
S),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  CivU  Righte  Act  of  1968  (42  U  S  C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discriminatioa  in  the  sale,  rentel  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  stetute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  stotute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremente  of  Titles  11  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiteble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremente  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5 use.  11 1501-1508 and 7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
use.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  11  327  333), 
regarding  labor  standards  for  federally  assisted 
constniction  subagreemente. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremente  of  Section  102(a)  9i  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipiente  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  ptxrchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmentel  standards  which 
may  be  prescribed  pursuant  to  the  followii^  (a) 
institution  of  environmentel  quality  control 
measures  under  the  National  Enviroamental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violaVLng 
facilities  pursuant  to  BO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluatioo  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  0>asUl  Zone  Management 
Act  of  1972  (16  use  li  1451  et  aeq  );  (f) 
conformity  of  Federal  actions  to  Stete  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.SC.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  ameeded,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.SC.  11  1271  et  seq.)  reUted  to 
protecting  componente  or  potential  componente  of 
the  national  wild  and  scenic  rivers  system. 
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13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Wm  comply  with  PL.  93-348  regarding  the 
protection  of  human  sufagecte  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  aasistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
PrevenUon  Act  (42  U.S.C  li  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audiu  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremente  of  all 
other  Fedenl  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SGNATuw  Of  AUTHoeizro  annrYiwc  ofncuu. 

TrrL£ 

APmCANT  ORGANIZATION 

OATESUtMmCD 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


TNt  ctrtiGcation  is  nquM  by  M  rtgultfora  i^^)ieffl«i^g  Eacul^ 
Section  8SiiO.Partfcip«tfrMponttitiM.Thtr«gul«ionswmpitfsM  (pages 

19160-itti  1 ).  CopiM  ol  Iht  ngiMoni  may  bt  oblainid  by  contKting  t«  U.S.  Oapa^^ 
400  Itoytand  AMHut.  S.W.  (ftooffl  3633  GSA  Rsgionil  once  Bulling  Na  3).  \M^^ 


(BEFORE  COMPLETING  CERTinCATION,  READ  MSTRUCTX)NS  ON  REVERSE) 

(1)  Thtp(ospKtn«pnrn»yparinpantc«lifiMblhs  beat  o(  its  knowMgt  and  be^ 


(a)  /^  not  pre$enOydeb»Ted.tuspende(t  proposed  (or  debanneni.dadaredinaigl)le,  or  voluniarlye^ 
by  any  FWm  dapartment  or  agency: 

(b)  Him  not  wMn  a  IhTM-yMr  period  precadng  Ms  proposal  bean  oonviclBdol  or  hid  a  cM 

conunission  o(  haud  or  a  crtminai  oitonse  in  connection  witf)  obtaining,  attsmptlng  to  obttn,  or  perfbnning  a  putiic  (Federal,  Stale  or 
locaQ  iransaclon  or  contract  tfidar  a  pubic  tansaction:  vioWion  of  FMarai  or  SIM  anttutt  ittulBs  or  cm 
wen,  wrgery,  tinpery,  MwcaDon  or  deswcaon  oi  records,  iwawng  awe  HaBwews.  or  fecetyig  spwn  propeny;  - 

(c)  An  not  presenlyindfciid  lor  or  oiherwiisecnminafly  or  cMly  charged  by  a  goMmmental  entity  (Fed^ 
o(  any  of  tfie  offenses  eruneraled  in  paragraph  (1  )(b)  of  Ms  certfication;  and 

(d)  HaM  not  wlhin  a  threeyear  petted  preceding  ite  application/proposal  had  one  or  more  pubfc  transactions  (Federals 
■rmmaMtor  cause  or  oeiaun. 

(2)  wmere  the  prospective  primary  parfdpant  is  unable  to  certify  to  any  of  the  tialBfflenis  in  this  certfcaiion,su^ 
attach  an  explanation  to  Ms  proposal. 


Organizaiion  Name 


PR/Award  Number  or  Project  Name 


Name  and  Tifle  of  AUhortzed  Representative 


SignatM 


Oato 
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Instructions  for  Certification 


1 .  By  signing  and  sUjmittlng  tWs  proposal.  Ihe  prospective  prhary  parfidparit  is  prtj^ 

2.  The  inability  of  a  person  to  provide  Ihe  certification  required  below  «^ 

transaction.  The  prospedive  participant  shall  subrjut  an  explanation  of  why  it  cannot  provided  certiftcation 

or  explanation  «tf  be  considered  in  connection  with  the  departrnent  or  agenc/$  determination  whether  to  enter  tf^ 

failure  of  the  prospective  pfirnarypartidpant  to  fcffrtsh  a  certification  a  an  explanation  shafl  (Isqualify  su^ 
transadioa 

3.  The  certificalion  in  «s  dause  is  a  material  representabon  of  fact  upon  wNch  relance  was  placed  when  ^ 
determined  to  enier  into  tss  IransadioftBit  is  later  detemiinedtatwpiDspedlwpBagypg^ 

certification,  n  add«»n  to  other  remedy  available  to  the  Federal  Govenwert.  tie  depoiment  or  agen^ 
cause  or  detaulL 

4.  The  prospective  primary  partidpant  shall  provide  imrrietfale  written  notice  to  the  deparlinent  or  agency  to  whOT 

submitted  if  at  ariy  tirne  the  prospedive  primary  partdpam  learns  that  its  certificalion  was  etroneois  when  sub 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terms -ajvered  transadion.- -debarred.*  "suspended.*  Tneligible,' lower  tier  a)verBd  &^^ 
a)vered  transadion.*  "prindpal.*  "proposal.*  and  "voluntafiy  exduded.*  as  used  in  «s  dause,  have  the  riiear*iQs  set 

and  Ck>verage  sections  of  the  rules  implernenting  Executive  Order  12549.  You  rnay  o)ntad  the  departrnem  or  agency  to  wh^ 
being  sU)mitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

6.  The  prospective  primary  parllcipani  agrees  by  submitting  this  proposal  that  should  Ihe  proposed  covered  ^^ 
shafl  not  knowingly  enter  irto  any  lower  tier  covered  transadion  wilh  a  person  who  is  debarred,  suspended,  declared 
exduded  from  partdpation  in  this  ojvered  transaction,  untess  authorized  by  the  department  or  agency  entering  hto  M^ 

7.  The  prospedive  priinary  partidpani  lurtftef  agrees  by  submitting  tts  proposal  »al  It  wi  indude  »»  dause  tilted  ^^ 
Debarrnert.  Suspensioa  Ineligibility,  and  Vtokfitary  Exdusten-Lower  Tier  Covered  Transad^ 

entering  into  this  covered  transadion.  without  modificalion,  in  all  tower  Ber  covered  Iransadions  and  in  all  soB^^ 
transactions. 

8.  A  partidpart  in  a  covered  fransadion  may  rely  upon  a  certification  of  a  prospective  participant  In  a  tower  to 

is  not  debarred,  suspended,  ineigibte,  or  voluntarily  exduded  from  the  covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  rnethod  and  frecHJency  by  which  it  determines  the  eligibility  of  its  pripcj^ 
required  to.  check  the  Nonprocurement  List 

9.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require  esfablishmert  of  a  system  of  records  in  order  to  render  In  good  faith  t^ 
certification  required  by  this  dause.  The  knowtedge  and  infomiation  d  a  partkapant  is  not  required  to  exceed  that  whi^ 

by  a  pnident  person  in  the  ordinary  course  of  business  dealings. 

10.  Except  lor  transadtons  authorized  under  paragraph  6  of  Ihese  instructions,  if  a  partidpant  in  a  covered  transaction  knowing 
into  a  tower  tier  covered  transadton  with  a  person  who  is  suspended,  debarred,  ineligibte.  or  volunfanly  exduded  from  partk^ 
transaction,  in  addition  to  other  remedies  avaaabte  to  the  Federal  Government,  the  department  or  agency  may  terminate  tfis  transaction  lor 
cause  or  default 
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Certification  Regarding  ^    ,    , 

Debarment,  Suspension,  IneliglbHiw  and  voluntary  Exclusion 
Lower  Tier  Covered  Transactions 


I  is  WM>«d  by  the  regiiatkm  knplefflenting  Executivt  Order  12549, 0^^ 

SeiWK.5^.Paffc»am'f»8ponsit<!iliei  The  regulator 

19160-1921 1 ).  Copies  o<  lf»  tsgJaSonifflay  be  obtained  by  contacting  the  persori  to  w^ 

(BEFORE  COMPLEnNG  CERTIFICATION.  READ  WSTRUCTIONS  ON  REVERSE) 

(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  prindpais  are  presently  debarred, 
suspended,  proposed  lor  debarment  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospectivs  lower  Iter  participart  is  unable  to  certify  to  any  of »» statements  in  this  certification,  such  p^^ 
attach  an  explanation  to  this  proposal. 


Organza&on  Nam 


PR/Award  Number  or  Prc^  Name 


Name  and  Tits  ol  Authorized  Representativs 


Signatws 


Oato 


"r 
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Instructions  for  Certification 
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1 .  By  signing  and  sutxnitlinQ  ihis  proposal,  the  prospective  lower  lier  partcii^ 

2.  The  certiJicalton  in  this  clause  is  a  material  representation  of  fact  iiwi  «i(^ 

into.  If  it  is  later  determined  thai »»  prospective  low  tier  participant  knowingly  rendered  m 

remedies  avaaable  to  »w  Federal  Gowerninent.»ie  department  or  agency  with  which  this  transaction  originated  rnay  pursue  avait^ 
nm&Ses,  inchxing  suspension  and/or  detarmenl 

3.  The  prospective  tower  tier  participant  shaB  provide  irmnediate  wriaen  notice  to  the  person  to  whi* 

time  the  prospedive  lower  tier  partidpart  tearns  that  its  certification  was  erroneous  when  subrnitted  or  has  become  erroneous 
changed  circumstances. 

4.  The  terms  'covered  transaction.'  'debarred.'  'suspended.'  Tneligibte.'  Tower  tier  covered  transaction.'  -partidpam.*  -person.' •prima'y 
covered  transaction.'  -prindpal.'  'proposal.'  and  'voluntarily  exduded.'  as  used  in  this  dause,  have  the  meanings  set  out  in  the  Definitions 
ard  Coverage  sections  of  rules  implementing  Executive  Order  12549.  You  may  contact  the  person  to  which  this  proposal  is  subniiaeti  for 
assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  partidpant  agrees  by  submitting  this  proposal  that  should  the  proposed  covered  transa^ 

it  shall  not  knovwngly  enter  into  any  lower  Her  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  ineSgtte,  or  voiuntarHy 
excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  with  which  this  transaction  origir.atefl. 

6.  The  prospective  lower  tier  partidpam  further  agrees  by  submitting  this  proposal  that  it  will  indude  the  dause  titled  'Certification 
Regarding  Debarment.  Suspension,  Ineligibility,  and  Voluntary  Exdusion-Lowe.  Tier  Covered  Transactions.'  without  modification,  in  all  lo*er 
tier  covered  transactions  and  in  all  solicitetions  tor  lower  tier  covered  transactions. 

7.  A  partidpart  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  partidpam  in  a  lower  tter  covered  transadiw 
is  not  debarred,  suspended,  ineligibte.  or  voluntarily  exduded  from  the  covered  transaction,  untess  it  knows  th^^ 

A  partidpam  may  decide  the  method  and  frequency  by  whtth  it  detennines  the  eligibility  of  its  prindpais.  Each  partidpam  may.  but « 
required  to,  check  the  Nonprocuremem  List. 

8.  Nothing  comained  in  the  foregoing  shaM  be  construed  to  require  estaWishmem  of  a  system  of  records  in  order  to  render  in  good  faith  ^^ 
certification  required  by  this  clause.  The  knowtedge  and  information  of  a  parlicipam  is  not  required  to  exceed  that  whic^ 

by  a  pnjdem  person  in  the  ordinary  course  of  business  dealings. 

.4  '  .  ' 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these  instnxttons.  if  a  partidpam  in  a  covered  transaction  knowing^ 
a  tower  tier  covered  transaction  with  a  person  who  is  suspended,  debarred,  ineligtljte.  or  voluntarily  exduded  from  partidp^ 
transaction,  in  addition  to  other  remedfes  availabte  to  the  FWeral  Government. »»  departmem  or  agency  with  which  th^ 
originated  may  pursue  available  remedies,  including  suspension  and/or  dtabannenL 
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Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


Thiscotiflatkmisrequiradbytheicguladomimpteowntliv  The 

^j^.i.^i p..K.;.i.^i.>k^j i^li   iQflQB^^IP^..^  ,,.prir,^«^flr.rtn»h»|p»iit«a«.prtor  to  award,  that  thevwUlHMhtUin 

•  drug-^rm  vvori(plK»  The  caitifkation  let  out  betow  ii  a  nuterial  repreMntation  of  fKt  uix» 

agency  determiiMt  to  award  the  grant  lUseoertifkatton  or  vioUtion  of  the  oertifkatk>nshaU  be  grounds  for  tuspenswn  of  payments, 

tuspenskm  or  tennination  of  grants,  or  governmentwlde  suspension  or  debennent  (see  34  CHI  Pert  85,  Sections  8S.615  and  86.630). 

The  graatee  cartifiae  that  it  will  provide  a  dnif^ne  wockplace  byi 

(a)  Publishing  a  statemem  notifying  empk>yees  that  the  unlaivful  manufacture,  distribution,  dispensing  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  wort4>lace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohlbttion; 

(b)  Establishing  a  drug-frae  awareness  program  to  inform  employees  about- 

0)  The  dangers  of  drug  abuse  in  the  woricplace; 

(2)  The  grantee's  policy  of  maintaining  a  dnig-freeworlcpiaca; 

C3)  Any  available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and 

(i)  Tlie  penalties  that  may  be  Imposed  upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
stttement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  of  any  criminal  drug  statute  convictton  for  a  violation  occurring  in  the  workplace  no  later 

than  five  daya  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
othamrlse  receiving  actual  notice  of  such  completion; 

(f)  Taking  one  of  the  foUowing  actions,  within  30  days  of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted- 

fl)  Taking  appropriate  personnel  action  against  such  an  empfoyea;  up  to  and  including  termination;  or 
(2)  Requiring  such  empioyee  to  partkipateaattsJartorily  to  a  drug  abuse  assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a  Federal  State;  or  kxal  health,  law  enforcement,  orother  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a),  (b), 
(c),(d),(e)and(0. 


Organiatton  Name 


Name  and  Tide  of  Authorized  RepresenUlive 


PR/ Award  Number  or  Proiect  Name 
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DEPARTMENT  OF  EDUCATION 
(Cn)ANo:t4^1«] 

8tud«nt  Uteraey  CoHM  Program;' 
Notloa  Inviting  AppNcationa  for  New 
Awarda  for  Flacai  Year  (FY)  1989 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  information,  application  forms, 
and  instructions  needed  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Program:  To  promote 
student  literacy  corps  projects  operated 
by  institutions  of  higer  education  (IHEs] 
where  volunteer  unidergraduates  will 
lerve  as  unpaid  literacy  tutors  in  public 
:oRununity  agencies. 

Deadline  for  Transmittal  of 
Applications:  fuly  28, 1989. 

Deadline  for  Intergovernmental 
Review:  August  28. 1988. 

Available  Funds:  $4,940,000. 

Estimated  Range  of  Awards:  Up  to 

ssaooo. 

Estimated  Average  Size  of  Awards: 
$45,000. 
Estimated  Number  of  Awards:  90-110. 

NolK  The  Department  it  not  bound  by  any 
istimate  io  this  notice. 

Project  Period:  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regidations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs).  Part  77  (Definitions  that 
Apply  to  Department  Regulations).  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

Description  of  Program:  The  Secretary 
of  Education  will  make  two-year  non- 
renewable grants  to  eligible  institutions 
of  higher  education  to  support  literacy 
training  at  public  community  agency 
facilities.  No  more  than  $25,000  can  be 
expended  by  any  IHE  during  the  first 
year.  To  be  eligible  to  receive  a  grant  an 
IHE  must  demonstrate  that  it  has 
previously  engaged  in  community 
service  activities.  Specifically,  it  must 
indicate  that  it  has  either  used  a  portion 
of  its  allotment  under  Pact  C  of  Title  IV 
of  the  Higher  Education  Act  of  1985,  as 
amended  (HEA),  for  work  study  and 
community  service  learning  under 


section  443(b)(2)(A),  or  conducted  a 
cooperative  education  program. 

Upon  request  of  the  IHE.  the  Secretary 
may  grant  a  waiver  of  the  prior 
community  service  requirement 
described  above  if  the  IHE  provides 
assurances  that:  (a)(1)  It  has  conducted 
some  other  significant  program 
involving  community  outreach  and 
service:  or  (2)  if  it  has  not  conducted 
such  a  program,  it  can  demonstrate  that 
it  currently  has  the  ability  to  engage  in 
outreach  efforts  necessary  to  carry  out 
Student  Literacy  Corps  requirements: 
and  (b)  in  the  event  that  it  receives  an 
allotment  under  Part  C  of  Title  IV  of  the 
HEA.  that  a  portion  of  this  allotment 
will  be  used  for  community  service 
learning  programs. 

Each  IHE  applicant  must  provide 
assurances  in  its  application  for  Student 
Literacy  Corps  Prosram  funds  that^ 

(a)  Its  grant  will  be  used  to  cover  an 
1HE'»  costs  of  participation  in  the 
Student  Literacy  Corps  Program  for 
which  assistance  is  sought,  including 
evaluation  and  stipends  for  stndeiit 
coordinators,  and  funds  made  available 
will  not  be  used  for  the  payment  of 
stipends  or  salaries  to  tutors,  in 
accordance  with  the  Uses  of  Funds 
provision  in  the  authorizing  legislation 
(20  U.S.a  1018b); 

(b)  It  will  provide  literacy  tutoring 
services  in  structured  classroom  settings 
supervised  by  qualified  personnel  in  one 
or  more  public  community  agencies  in 
the  conununity  in  which  it  is  hscated 
which  serve  educationally  or 
economically  disadvantaged  individuals 
(the  term  **pubUc  community  agency" 
means  an  established  non-Federal 
community  agency  with  established 
programs  of  instruction  such  as  those 
serving  youth,  the  handicapped, 
disabled  veterans  and  individuals  in 
public  institutions  such  as  schools  and 
prisons); 

(c)  It  will  offer  one  or  more  courses  for 
academic  credit  (in  such  academic  areas 
as  the  social  sciences,  economics  or 
education)  designed  to  combine  formal 
study  with  undergraduates'  experience 
as  literacy  tutors; 

(d)  As  a  condition  of  receiving  credit 
for  the  courses  of  instruction  referred  to 
in  paragraph  (c)  above,  imdergraduates 
will  perform  not  less  than  six  hours  of 
voluntary,  uncompensated  service  each 
week  of  the  academic  term  in  a  public 
community  agency  as  tutors  in  its 
educational  or  literacy  programs; 

(e)  The  tutoring  service  referred  to  in 
paragraph  (d)  above  will  be 
supplementary  both  to  the  IHFs  regular 
academic  program  and  the  existing 
instructional  services  offered  by  the 
community  service  learning  programs; 
and 


(f)  It  will  make  arrangements  for 
adequate  training  of  volunteers, 
depending  upon  available  resources, 
which  may  include  the  training  of 
student  coordinators  to  assist  in  the 
process  of  preparing  and  placing 
undergraduates  as  tutors  in  community 
service  learning  programs. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  77?e  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  Title  L 
Part  D  of  the  Higher  Education  Act  of 
1965,  as  amended,  including 
consideration  of^ 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  Title  I,  Part  D  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Titie  I,  Part  D  of  the 
Higher  Education  Act  of  1965,  as 
amended,  including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for,  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 


(vi)  For  grants  under  the  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportimity. 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  {b){4)(i)  (A)  and  (B)  vWll 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  eriipioyment  without 
regard  to  race,  color  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

CnMs-refeience:  See  34  Oil  75.590 
Evaluation  by  the  grantee. 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 
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The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

AppUcants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  see  the  list 
published  in  the  Federal  Register  on 
November  18. 1987,  pages  44338-44340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA#  84.219,  U.S.  Departinent  of 
Education,  Room  4161,  400  Maryland 
Avenue  S.W..  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  the 
applicant  submits  its  completed 
application.  Do  Not  Send  Application  To 
The  Above  Address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  appy  for  a 
grant  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.219),  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.219),  Room  #3633,  Regional 


Office  Building  #3. 7th  and  D  Streets 
SW..  Washin^n,  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
tiie  U.S.  Postal  Service. 

NoIm:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped,  self-addressed 
postcard  containing  the  CFDA  number 
and  titie  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  tiie  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Fonns 

The  appendix  to  this  application  is 
divided  into  tiiree  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
68j)  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Party  III:  AppUcation  Narrative. 

Student  Literacy  Corps  Program 
Assurances. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instiiictions. 

Certification  regarding  Debarment 
Suspension  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (Ed  Form  GCS-009)  and 
instrufctions.  (NOTE:  Ed  Form  GCS-009 
is  intended  for  the  use  of  primary 


29610 


Federal  Register  /  Vol.  54.  No.  104  /  Thursday.  June  1.  1989  /  NoUces 


participants  and  should  not  be 
transmitted  to  the  Department) 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  Than  Individuals  (ED  80-0004). 

An  applicant  may  submit  information 
on  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 


application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Further  Infonnation:  Dr.  Donald 
N.  Bigelow,  Education  Program  Officer, 
Higher  Education  Programs,  Department 
of  Education.  Room  3082.  (202)  732-6596, 


ROB-3.  Mail  Station  5131. 400  Maryland 
Avenue  SW..  Washington.  DC  20202- 
5249. 

Pragnm  Autfaerity:  20  U.S.C  101»-1018f. 

Dated  April  21. 1980. 
laoiM  B.  WilUam*. 

Acting  Assistant  Secntary  for  PoBtsecondary 
Education. 
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This  ta  •  ttawlMd  fora  uMd  by  eppUcMts  o  •  rwjuirwl  (keeriieet  for  pc««l>pUc»ti^ 

forpSerml  udstanc  It  wiU  b.^Ed^P«l.fl  M.nci«  to  obuin  •Pl!«2«»««^tij«  '^.fSf^^lSim 

•rtabUshod  «  review  and  cominwit  pcocwlure  in  response  to  EjMcutive  OrdM- 12372  tnd  haw 

to  be  included  in  their  process,  have  been  given  en  opportunity  to  review  the  eppUeent  s  subnussion. 

Item:  ^^    Bntnr  It««:  Eutrr. 


I. 

1 

3. 

4. 


Self-ezplanetory. 

Dete  epplicetion  submitted  to  Federal  ageney  (or 
State  if  applicable)  4  applicant's  control  number 
(if  applicable). 

State  use  only  (if  appUcaUe). 

If  this  application  is  to  eontiliue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project.  leave  blank. 


r 


la 


11. 


Legal  name  of  applicnnt,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applieant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  spnce 
-  » J-  J 

prWHMQ. 

Check  appropriate  bos  and  enter  appropriate 
letter(s)  in  the  spece(s)  provided: 
—"New"  means  a  new  aaaistanee  award. 

— Xontinaation' means  an  extsBsiea  br  an 
additional  fttndinffbudget  period  for  a  progect 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Govammentrs  financial  obUgation  or 
contingent  UaWlity  from  an  existing 
oblifation. 

Name  of  Federal  agency  fr«m  which  asaistanee  is 
being  requeeted  witii  this  appUcation. 

Use  the  Catelog  of  Fedsrd  Deaeatie  Aariateaet 
number  and  title  of  the  program  under  which 

liai 


Enter  a  brief  deecriptive  title  of  tiM  project,  if 
aort  thaa  one  previa  is  lavehrtd,  yott  thouM 
append  an  eiplanafion  on  a  separate  sheet.  If 
appropriate  (e.g..  ounaUuHion  or  real  prepertj 
projects),  attach  a  map  shewing  project  locatleo. 
For  preapplicatiana,  oae  a  separate  sheet  te 
provide  a  mmmuf  daacriprton  of  thia  project 


11    List  only  the  largest  political  entities  affected 
(e.g..  State,  eountiea.  dtiea). 

13.    Self-explanatory. 


14. 


IS. 


16. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
eontributer.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  wUl  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounU  in  parentheses.  If  both  basic  and 
supplemenUl  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  Ainding,  uee  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applieanto  should  contact  the  Stete  Single  Point 
of  Contact  (SPOC)'  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
suli^  to  the  State  intergovemmentol  review 


17.  This  question  applies  te  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representetive.  Categories  of  debt 
inelvde  delinquent  audit  disallowances,  loans 


18. 


Tb  be  signed  by  the  authorised  representetive  of 
the  applk^nt  A  copy  of  the  governing  body's 
autherbatioo  for  yoa  te  sign  this  application  as 
oflleial  representative  must  be  on  file  in  the 
appikantrs  oflke.  (Certain  Federal  agencies  may 
require  that  thia  authorisation  be  submitted  as 
port  of  the  applicatioB.) 
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INSTRUCTIONS  FOR  THE  SF-424A 
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^     4 


G«aeralIastraetioa» 

This  form  is  designad  w  that  application  can  b«  mads 
for  funda  firom  ooa  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  difEerent  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  ftmetion  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  fimetion  or  activity.  Sections 
A3.C,  and  D  should  include  bud^  estimates  for  the 
whole  project  except  when  applying  for  assistance 
wfaidi  requirea  Federal  authorization  in  annual  or 
other  ftmcUng  period  increments.  In  the  latter  case, 
Sections  A3.  C.  and  D  should  provide  the  budget  for 
tiM  first  budget  period  (usually  a  year)  and  Section  E 
should  preeent  the  need  for  Federal  assistance  in  the 
snheequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Seetioo  A.  Bndfet  Summary 
Liaao  !•<  Colnmns  (a)  and  (b) 
For  applications  pertaining  to  a  tingU  Federal  grant 
program  (Federal  Domestic  AssisUnce  CaUlog 
number)  and  noi  nquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $ingU  program 
rtquirvig  budget  amounts  by  multiple  functions  or 
activitiee,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  muUipU  programs 
where  one  or  more  programs  rtquirt  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Linea  1-4.  Columns  (c)  through  (f.) 
For  new  applicationa,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Ubm  1-4,  CohuBBS  (e)  through  (g.)  ( continued) 

For  continuing  grant  program  applieationM,  submit 
theee  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  nnohligsted  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructioas 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
fbnds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  $ui^mental  grants  and  ehang€»  to  existing 
granU.  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  ftinds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  toUl 
previous  authorized  budgeted  amounts  plus  or  minus, 
ss  appropriate,  the  amounte  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (gi  should  not  equal  the 
sum  of  amounts  in  Columns  (e>  and  (f). 

LinaS—  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Linee  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  Q  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounte  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grante  the  total  amount  in  coltunn  (5). 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  (^lumn  (g).  Line  5.  For  supplemental 
grante  and  changes  to  grante,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  stmi  of  the  amounte  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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mSTRUCnONS  for  the  8F-424A  (continued) 


Uae  7  -  Enter  the  seHmsted  eaegnt  of  ineeme.  tf  my, 
expected  to  be  fHMraleo  froa  this  project.  Do  not  add 
or  stutrect  this  eiBouBt  Iroes  thetotel  pnifect  UMNut. 
Show  under  the  progrea  nerretive  stetement  the 
natiire  aad  sewree  of  incsis.  The  estimeted  aawnnt  of 
program  iaeooM  nay  be  cenaidered  by  the  Moral 
grantor  afsocy  in  dolorarining  tlie  total  amount  of  the 
grant 

iC  lfoB*Pederal-IUeouroea 


Uneo  8-11  -  Botar  amounts  of  non-Fodaral 

that  win  be  oaad  on  the  grant  If  in-kind  contribatkas 

are  inclodad,  provide  a  brief  eapianation  on  a  separate 


CohuMi  (a)-  Bntar  the  program  titles  identical 
to  Colnaui  (a).  Section  A.  A  breakdown  by 
nmetioB  or  activity  is  i 


Cehism  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Coliaaw  (e)  -  Bntar  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  Stats  sgeney.  AppUcaats  which  are 
a  State  or  Stats  agencies  should  leare  this 
eolumnblanlL 

Cahimn  (d)  -  Enter  the  amount  of  cash  and  la* 
Uad  contrttmtions  to  be  made  from  all  other 


Cohum  (a)  -  Enter  totals  of  Columns  (b).  (c),  and 
(d). 

liaalS'  Bntar  ths  total  far  each  of  Coluams(bHa). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (0,  Section  A. 


1 D.  Foreeasted  Cash  Needs 

Line  13  -  Enter  the  smount  of  cash  needed  by  (|oarter 
from  tlie  grantor  agency  during  the  first  year. 


14  -  Enter  the  amount  of  cash  from  all  other 
sources  nseded  by  quarter  during  the  first  year. 

Une  IS  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 


E.  Budget  Estlmataa  of  Federal  Funda 
Needed  far  Balance  of  the  Proioet 

Uaaa  18  •  18  -  Enter  in  Column  (a)  the  same  grant 
program  titlea  slioiiii  in  Column  (a).  Section  A.  A 
breakdown  by  ftmetion  or  activity  la  not  neeeeaary.  For 
new  applications  and  continuation  grant  eppUeations. 
enter  in  the  proper  columns  amounta  of  Federal  fiinds 
which  will  be  needed  to  complete  the  program  or 
prqject  over  the  sueceediag  ftuMttng  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  granta. 

If  more  than  four  linos  are  needed  to  list  the  program 
titiee,  st^basit  additional  trhHulos  ^  necesaery. 

Una  88  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additimial  schedules  are  prepared  for  this 
Section,  annotate  aeeordin^y  and  show  tlie  overall 
totab  on  this  line. 

Seetloa  F.  Other  Budget  Inforauttion 

Um9  11  -  Use  this  space  to  explain  amounts  for 
individual  direct  objoct^lasa  coot  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Uae  88  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  tlw  ftmding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  toUl 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
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Instruction  for  Part  HI — ^Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  dsscription  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  Narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  vsrith  an  Abstract;  that  is.  a 
single  page  summary  of  the  proposed 
project; 

2.  Describe  the  project  in  terms  of 
each  of  the  selection  criteria  in  the  order 
in  which  they  are  listed;  and 

3.  Include  in  the  Narrative, 
information  that  will  assist  the 
Secretary  in  reviewing  the  application 
by  indicating  as  fully  as  possible  how 


the  relevant  "assurances"  ("a"  to  "f '  in 
the  Description  of  the  Program)  will  be 
carried  out  Clearly  describe  the 
course(s)  to  be  offered,  the  related 
training  for  undergraduate  tutors  and 
the  duties  of  student  coordinators,  if 
anjr;  explain  which  community  agencies 
will  be  cooperating  and  why.  with 
information  about  their  programs  and 
their  clients:  finally,  describe  the 
management  and  logistics  of  the 
proposed  project  whether  or  not  it  is 
new,  and.  if  it  is  new,  how  it  will  be 
combined  with  pre-existing  projects. 

Please  limit  the  Application  Narrative 
to  no  more  than  15  double-spaced,  typed 
pages  (on  one  side  only). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  hours  per  response,  including 


the  time  for  reviewing  instructions, 
searching  existing  data  sources,  and 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  U.S.  Department  of  Education. 
Information  Management  and 
Compliance  ENvlsion.  Washington.  D.C. 
20202-4651;  and  to  the  Paperworic 
Reduction  Project  OMB 1840-0618. 
Office  of  Management  and  Budget 
Washington.  D.C.  20503.  (Information 
collection  approved  under  OMB  control 
number  1840-0618.  Expiration  date: 
March  31. 1992.) 

BK1M6  COOC  40M>-01-a 
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Student  Literacy  Corpe  Program 
Program  Assurances 


As  the  duly  authorized  representative  of  the  IBB  applicant,  I  certi^  that  the 
applicant  will  CGni>ly  with  all  statutory  and  regulatory  requirements  applicable 
to  this  program  and  provide  ^aecific  program  assurances  that: 

a.  Its  grant  irill  be  used  to  cover  an  IHE*s  costs  of  participation  in  the 
Student  Literacy  Corps  Program  for  which  assistance  is  sought »  including 
evaluation  and  stipends  for  student  coordinators,  and  funds  made  available 
will  not  be  used  for  the  payment  of  stipends  or  salaries  to  tutors,  in 
accordance  with  the  USES  OP  FUNDS  provision  in  the  authorizing  legislation 
(20  U.S.C.  1018b)} 

b.  It  irill  provide  literacy  tutoring  services  in  structured  classroom 
settings  st^rvised  by  qualified  personnel  in  one  or  more  public  connunity 
agencies  in  the  ccnnunity  in  which  it  is  located  v^ich  serve  educationally 
or  economically  disadvantaged  individuals  (the  term  "public  connunity 
agency*  means  an  established  non-Federal  connunity  agency  with  established 
prograBB  of  instruction  sudi  as  those  serving  youth,  the  handicapped, 
disabled  veterans  and  individuals  ixi  ptijlic  institutions  sudi  as  sdiools 
and  prisons); 

c.  It  will  offer  one  or  more  courses  for  academic  credit  (in  such 

academic  areas  as  the  social  sciences,  economics  or  education)  designed  to 
combine  formal  study  with  undergraduates'  es^rience  as  literacy  tutors; 

d.  As  a  condition  of  receiving  credit  for  the  courses  of  instruction 
referred  to  in  paragraph  (c)  above,  undergraduates  will  perform  not  less 
than  six  hours  or  voluntary,  uncompensated  service  each  week  of  the 
academic  term  in  a  pdblic  ccnnunity  agency  as  tutors  in  its  educational  or 
literacy  programs; 

e.  The  tutoring  service  referred  to  in  pareigraph  (d)  above  will  be 
supplementary  both  to  the  IBE's  regular  academic  program  and  the  existing 
instructiorad  services  offered  by  the  connunity  service  learning  programs; 
and 

f.  It  will  make  arrangements  for  adequate  training  of  volunteers, 
depending  tqpon  available  resources,  i4iich  may  include  the  training  of 
student  coordinators  to  assist  in  the  process  of  preparing  and  placing 
undergraduate  as  tutors  in  connunity  service  learning  programs. 


Si^iature  or  Authorized  Certifying  Official 

Title 

Applicant  Organization 

Date  Subnitted 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 
As  the  duly  authorised  representotive  of  the  applicant  I  certi^  that  the  applicant:     


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufGcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the^ 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.>  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  S§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  ii  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.§5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


9. 


(e)  the  Drug  Abuse  OfiEice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §S  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  S§  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  i  276c  and  18 
U.S.C.  S§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S.C  §§  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


> 
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10.  Will  eomply,  if  •ppticable,  with  flood  insuranco 
purchaM  roquiromonts  of  Soction  102(a)  of  the 
Flood  Disaster  Protoctioa  Act  of  1973  (P.L.  93-234) 

.  which  roquiroa  redpionta  in  a  special  flood  haiard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
eoostruction  and  acquisition  is  $10,000  or  more. 

11.  Will  eomply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
bdlities  pursqant  to  EO  11738;  (c)  protection  vt 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hasaids  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementetion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1956.  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (PL. 
93-205). 

12.  WUl  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  if  1271  et  seq.)  related  to 
protecting  oomponente  or  potential  componente  of 
the  natkmal  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the. National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecto  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  USC.  ff  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audiU  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


<!<!NATum  Of  AUTHOetZED  amfVlfM:  OffKIAL 

TITli 

AmjCANTOWJAMZATIOM 

OATESUaMITTCO 
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Certification  Regarding 
Det)arment,  Suspension,  and  Ottier  Responsibility  Matters 
I         Pnmary  Covered  Transactions 


TNi  certHkatlon  is  required  by  the  tsgulationi  Implemeniing  Exea4^ 
Section  85.510,  Parfcipants'responsi)iiliei  The  regulations  iMreputistwd  as  Part  VI  of  f«  May  26^  1968  EedSOLficg^  (pages 
19160-19211).  Copies  of  the  regulations  may  to  obtained  by  contacting  tie  US.  Department  of  EducifoaGnnts  and  Contacts  Ser^ 
400  Maiyland  Airenue,  S.VVI  (Room  3633  6SA  Regional  Ofice  B(4dhg  Ito.  3),  Washington,  D.C.  20202.  M^^ 


(BEFORE  COMPt£TMG  CERTIFICATION,  READ  KCTRUCDONS  ON  REVERSE) 

(1)  The  prespedhte  primary  partictpant  certifies  10  (he  best  Of  Its  IcnowHedge  and  beSef.  that  I  and  to 

(a)  Are  not  presettfydebarred.  suspended,  proposed  lor  debarment,  declared  ineigi^ 

I  any  Federal  departmerA  or  agency;  ^ 

(b)  Ha>«  not  wiMn  a  tvee-year  period  preceding  Ns  proposal  beimoomiclBd  of  or  had  a  cMjudgnient  rendered 
commission  of  loud  or  a  crirninal  offense  in  connection  with  obtaining,  attempting  lo  oMaia  or  perlomUng  a  pubic  (^ 
transaction  or  contrad  inder  a  public  tansacton;  violalion  of  FMeral  or  Slate  antitrust  statutes  or  commission  of  eritezz^^ 
forgery,  bribery,  falsiftoalion  or  destnjction  of  records,  rnaldng  false  staternents,  or  receiving  stolen  property: 

(c)  Are  not  presently  Mdedbr  or  otwnMise  criminally  or  civiy  charged  by  a  govenniental6ntly(F 
j  of  any  of  tie  offenses  enumerated  in  paragraph(i)(b)  of  tisoertficaitan:  and 

(d)  Have  not  within  a  tvee-year  period  preoedhg  Ms  appication^proposai  had  one  or  more  pubic  transactions  (FW^ 
terminated  for  cause 'or  defaul. 

(2)  Where  the  pn>spectiveprimanr  participant  is  unable  to  certify  Id  any  of  tastatsmanis  in  Ms  oertilication,  such  pTDspecti^ 
attach  an  explanation  to  this  proposal 


Name  And  Tile  Of  Authorized  Representative 


Signature 


•1- 
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Instructions  for  Certification 

1 .  By  SioniiQ  9n0  suDRMunQ  In  praposs,  iw  pRnpscnve  pnRisy  pancpani  b  prevnng  vie  osreBcsoon  set  out  oenw. 

2.  TTm  inabily  of  a  person  to  provkte  fie  ceitacalion  required  bekw 
lrarnactiorLTheprospectvepar1icipar«8hal8utxnitanexpiariationo(whylcarvx)tproviA  certificatjon 
Of  expiartation  wH  bt  considered  in  oormedion  with  ttw  departnent  or  aQervT*'  detenninalion  wtiether  to  enter  into  this  transaction.  However, 
Iriure  of  the  prtnpective  prirnary  partidpam  to  furrrish  a  ceitlficalion  or  an  expianaiion  shall  dtequ^ 

transaction. 

3.  The  certificaftsn  in  Hs  dauae  it  a  naleiW  rapresentaion  ol  fad  upon  \rtiich  reianoe  «m  placed  1^^ 
delerminad  to  enter  into  tie  tansacioa  I  it  it  laler  determined  tot  lie  piospediM  primary  pacldpani  ItfXM^^ 
cerlifcafion,  in  addttion  to  other  rewwdtesawaiafate  to  the  Federal  GoMenwent.  tie  department  or  agency  may  tenw^ 
cause  or  default 

4.  The  prospective  primary  participant  shal  provide  immediate  written  notice  to  the  departnrient  or  agency  to  wh^ 
sutimitted  if  at  any  tme  the  prospedM  primary  paftkipant  tearns  that  its  certilkation  was  erroneous  when  sutx^^ 
erroneous  by  raason  of  changed  circumstances. 

5.  The  tenns 'covered  transacfion,"debarrad,*  •suspended.' TneBgfcte,' Tower  Iter  coverod  transaction,' "partkapant.' "person,*  "primary 
covered  tansadton,*  "prindpai,' 'proposal.' and  "voiuitarly  excluded,' as  used  in  Ms  dause,  have  the  meanings  set  out  in  Ihe  Def^^ 

and  Covaragesediont  of  »»iUasiwptewenlingE>ecullv»C>der  12549.  You  way  cortad  the  department  y  agency  to  «^ 
Being  sucromeo  wr  asswance  m  ooiaiing  a  copy  oi  gwse  regulations. 

6.  The  prospecflve  primary  parfldpani  agrees  t)y  submitflng  this  proposal  that,  should  the  proposed  covered  transaction  be  entered  into,  it 
shal  riot  loiowjngly  enter  into  any  lower  ttor  covered  Iransadton  will  a  person  who  is  debaned,  suspended,  dedared  ineiig^ 

excluded  troffl  parflcipaSon  in  this  covered  transaction,  untest  authorized  by  the  department  or  agency  entering  into  iNs  transaction. 

7.  The  prospedhw  primary  partic^iani  txtier  agrees  by  subtnUng  lib  proposal  tiat  K  wl  include  the  dause  lilted  * 
Oebamieni,  Suspenstoa  Ineigfeity,  and  Vbluntary  Exduston^jowar  Tter  Cove^ 

entering  into  Ws  covered  ttantaction,wihoUwodfcaloa  in  al  lower  ler  covered  lansadtons  and  in  alsollcftationt  tor  to 
tansadtont. 

o.  A  paraopara  n  a  oowereo  ransacson  may  reiy  upon  a  cemicaBon  or  a  prospecsve  parsapant  in  a  nwer  tier  covereo  iransaction  inai  it 
Is  riofdet)arTed,su8petided,irieig8)te,  Of  volur<arlyexcludBdfcom  the  covered  trarisactioci,urilessMi<riowsttiatlheceftificati^ 
A  partidpani  may  decide  lie  method  and  lieQuency  by  which  I  determines  Itie  eiigibiity  of  its  prindpaJs.  Each  participant  may,  but  is  not 
iiduiiBd  to,  dieck  the  Nonprocuremerv  Ust 

9.  NoMng  oorMned  In  the  foregoing  sfial  be  construed  to  require  eststjBshment  of  a  system  of  records  in  order  to  render  in  good  lailh  lie 
certitcatten  required  by  Ills  cfause.  The  Imowtedge  and  intonnation  of  a  participant  is  not  required  to  exceed  lat  which  is  nonn^ 

t)y  a  prudart  person  in  lie  ordbiary  course  of  business  dealings. 

10.  Except  for  transacfont  authorized  undsf  paragraph  6  of  liese  instrudtons,  if  a  partictpant  in  a  covered  transaction  loiowingiy  en^ 
into  a  lower  ier  covered  transadton  with  a  person  who  is  suspended,  debarred,  ineligibte,  or  volunterily  excluded  from  pariiapation  in  li^ 
transadloa  In  addten  to  other  remedtesavailabte  to  the  Federal  Government,  lie  department  or  agency  may  lerrninate  this  transaction  (or 
cause  or  deiauR. 


EO  FotnGCS^M,  (REV.  12«) 
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Certification  Regarding 

Debarment,  Suspension,  Ineligibility  and  voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  oertificatton  is  required  by  lie  regulations  imptemening  Execulve  Order  12549,  Debarment  and  Suspension.  34  CFR  Ps^  85, 
Section  85.510,  Participants' responsibiitiei  The  regulations  were  pubfished  as  Part  VII  of  Iw  May  26,  l988Bde^^ 
19160-1921 1).  Copies  of  the  regulations  may  be  obtaned  by  contacting  the  person  to  which  lis  proposal  is  submitted. 


(BEFORE  COMPUEnNG  CERTIFICATION,  READ  tISTRUCDOIG  ON  REVERSE) 


(1)  The  prospective  lower  tter  paitidpam  certifies.  i>y  subrnission  Of  this  proposal,  liat  neilier  it  nor  its  prindpats  are  presenti^ 
suspended,  proposed  for  debarment,  declared  ineligibte,  or  voluntarly  excluded  frem  paitidpation  in  this  transact 
department  or  agency. 


(2)  Wiere  the  prospective  lower  tier  participant  is  unabto  to  certily  to  any  of  lie  statements  in  Ms  cerfilicalkia  such  prospective  ^^ 
attach  an  explanation  to  Ills  proposal. 


Organization  Name 


PR/Award  Number  or  Projed  Name 


Nane  and  Tide  of  Aultortzed  Representativa 


Signature 


Date 


EO  RNm  GCS4)09.  (REV.  12A8) 
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Instructions  for  Certification 

1.  By  signing  and  submitting  Ms  proposal,  tl«  prespedhff  loiw  to  parl^^ 

2.  Tha  cartilcaion  in  Ms  dauat  Is  a  material  representation  o(  tad  upon  «Mch  re^^ 
Into.  I  it  is  lalardBtBmJnedttattie  prospective  lower  tier  parlMpantlgiCTMn^ 
nmedtosavalatiiatotfia  Federal  Government,  Iwdepariment  or  agency  wittivvtiicti  tits  transact!^ 
nmedes,  indudhg  suspension  and/or  detarmenL 

3.  The  prospective  lower  tier  partidpant  shal  provide  immedUde  written  notica  to  tt«  person  to 
Ibne  t»  prospective  lower  tier  participant  learns  that  its  certificalkin  was  erroneous  wtien  sut)^ 
changed  circumstances. 

4.  The  torms  tovered  fransacfcn,'  ^Jetarred,'  "suspended,"  Ineflgible,*  lower  Her  covered  transaction,'  •participant.'  'person."  "primary 
covered  transaction,'  "principal,'  "proposal,'  and  "voluntariy  excluded."  as  used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing  Executive  Order  12549.  You  may  contact  Ihe  person  to  which  this  proposal  is  sutxnitted  for 
assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submittng  this  proposal  that,  should  tw  pioposed  covered  fr^^ 
It  shaH  not  knowingly  enter  into  any  lower  tier  covered  transaction  wift  a  person  who  is  debarred,  suspended,  declared  in^^^^ 

excluded  from  participation  in  ihis  covered  transaction,  unless  authorized  by  the  department  or  agency  with  which  this  transaction  originated. 

6.  The  prospedtve  lower  tier  partdpant  further  agrees  by  submitting  this  proposal  that  it  will  include  the  clause  titled  'Certification 
Regardng  Debarment,  Suspension,  IneBgttfity,  and  Voluntary  Exdusion-Lower  Tier  Covered  Transactions,"  without  modification,  in  all  lower 
ber  covered  transactions  and  in  al  solicitations  tor  lower  tier  covered  transactions. 

7.  A  partldpani  in  a  covered  ransactoi  may  rely  upon  a  certHicallon  of  a  prospective  participant  in  a  lower  tier  co\^ 

is  not  debarred,  suspended,  ineiglble,  or  voluntarily  excluded  from  the  covered  transaction,  unless  it  knows  that  the  certiflcation  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it  detemiines  the  eligibiity  of  its  principals.  Each  participant  may,  but  is  not 
required  to,  chedc  the  Nonprocuremertt  List 

8.  No»*ig  contained  in  ihe  toregoing  shal  be  cortstruad  to  require  establishinent  of  a  syslOT  of  records  in  0^^ 
certification  required  by  this  clause.  The  lawwledge  and  inforinalion  of  a  participant  is  not  required 

by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  tor  transacfons  authorized  under  paragraph  5  of  these  instnictions,  if  a  participant  in  a  covered  transaction  knowingly  ente^ 
a  tower  tier  covered  ^ansaction  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntarily  excluded  trom  participation  in  this 
iransactton,  in  addtion  toother  remedtes available  to  the  Federal  Government,  the  departmentoragency  with  whfch  this  transaction 
origmatod  may  pursue  avalable  remedes.  including  suspension  and/Or  debannenL 


^  EO  Form  GCSA)0.  (REV.  12/88) 
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Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


TWsceitlflcadon  is  required  tjy  the  regulations  Implementing  tte  jhe 

'T^^P^lS^'S^^^*""^^^-^^'^"''^^  requirecertification  by  grantees,  priortoawantthattheyiiaU^tain 

a  dnig-free  %ralq)lace.  The  certiflcation  set  out  bdow  is  a  material  representation  of  fact  UDOT  whk± 

agency  determines  to  awaixi  the  grant  False  certification  or  violation  of  the  certification  shaU  be  grounds  fo^ 

suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment  (see  34  CTR  Rut  85,  Sections  85.615  and  85^20). 

The  gmtec  certifies  Aat  it  will  provide  a  drag-face  woikplac*  by: 

(a)  Publishing  a  statement  notifying  emplojwes  that  the  unhwful  manufacture;  distribution  dispensing,  posses^ 

a  contn>lled  substance  to  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  »viU  be  taken  aaainst 
I        empbyeesfbrviolation  of  such  prohibiten; 

(b)  Establishing  a  drug-free  awareness  program  to  inform  empk>yeesabout- 

(1)  The  dangers  of  drug  abuse  in  the  woricplaoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  worlqilace; 

(3)  Any  available  drug  counseling,  rAabilitation,  and  employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  empkiyees  fra-  drug  abuse  violatwns  occurring  in  the  woriqHace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
stttement  required  by  paragraph  (a);  c»-  o  r/ 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  empkqrment  under  the 
I        grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  of  any  criminal  drug  statute  ccmvfctton  for  a  vioUtion  occurring  in  the  workpUce  no  later 
than  five  days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days  after  receiving  notice  under  subparagraph  (dX2)  from  an  emptoyee  or 
otherwise  receiving  actual  notice  of  such  conviction; 

(0  Taking  one  of  the  fbUowing  actions,  within  30  days  of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
I       empk>yeewhotosoconvk:ted-  r    -tj-  r  »  i  / 

.     (1)  Taking  appropriate  personnd  action  against  sudi  an  employee^  up  to  and  induding  termination;  or 
(2)  Requiring  such  emptoyee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rdjabilitation  program 
approved  for  such  purposes  by  a  Federal  State,  or  local  health,  law  enforcement,  or  other  appropriate  agency; 

^  Yf^,*  ^  ^*^  ^^^  ***  continue  to  maintain  a  drug-free  workplace  titrough  impkanentation  of  paragraphs  (a),  (b), 
(c),  (d),  (e)  and  (f). 


OgsntnHon  Nsmt 


PR/ Award  Number  or  Pra^  Name 


Name  and  Tide  of  Authorized  Representative 


Signature' 


Data 


EDSOOOOi 
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Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  29 

Tobacco  Inspection — Growers' 
Referendum 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Servica 

7CFRPart29 
[TB-W-107] 

Tobacco  Inapactlon-  Qrowera' 
Raferanduni 

AOCNCV:  Agricultural  K4ariceting  Service, 
USDA. 

ACTKM:  Notice  of  referendum. 

SUMMARY:  This  notice  annoimces  that  a 
referendum  will  be  conducted  by  mail 
during  the  period  June  5-0, 1989,  for 
producers  of  flue-cured  tobacco  who  sell 
their  tobacco  at  auction  in  Stoneville 
and  Madison.  North  Carolina,  to 
determine  producer  approval  of  the 
designation  of  the  Stoneville  and 
Madison  tobacco  markets  as  one 
consolidated  auction  market 
DATE:  The  referendum  will  be  held  June 
5-9,1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  L  Price,  Director,  Tobacco 
Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  P.O.  Box  96456, 
Washington.  DC  20090-6456:  Telephone 
Number  (202)  447-2567. 

TARY  INFORMATION:  Notice  is 
jhereby  given  of  a  mail  referendum  on 
the  designation  of  a  consoUdated 
auction  market  at  Stoneville  and 


Madison,  North  Carolina.  Stoneville  and 
Madison.  North  Carolina,  were 
separately  designated  on  June  26, 1942  (7 
CFR  29.8001]  as  flue-cured  tobacco 
auction  markets  under  the  Tobacco 
Inspection  Act  (7  U.S.C.  511  et  seq.). 
Under  this  Act  the  two  markets  have 
been  receiving  mandatory  grading 
services  from  USDA. 

On  September  6, 1988,  an  application 
was  made  to  the  Secretary  of 
Agriculture  to  consoUdate  the 
designated  markets  of  Stoneville  and 
Madison.  The  application,  filed  by 
warehouse  operators  in  those  markets, 
was  made  pursuant  to  the  regulations 
promulgated  under  the  Tobacco 
Inspection  Act  (7  CFR  29.1-29.3).  On 
November  9, 1988.  a  pubUc  hearing  was 
held  in  Madison.  North  Carolina, 
pursuant  to  the  regulation.  A  Review 
Committee,  established  pursuant  to 
S  29.3(h)  of  the  regulations  (7  CFR 
29.3(h)).  has  reviewed  and  considered 
the  application,  the  testimony  presented 
at  the  hearing,  the  exhibits  received  in 
evidence,  and  other  available  / 

information.  The  Committee  V"'^ 

recommended  to  the  Secretary  that  the 
appUcation  be  granted  and  the  Secretary 
approved  the  application  on  May  10. 

x9o9. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 


will  be  held  by  mail  during  the  period  of 
June  5-9, 1989.  The  purpose  of  the 
referendum  is  to  determine  tvhether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Stoneville  and 
Madison  are  in  favor  of  or  opposed  to 
the  designation  of  the  consoUdated 
market  for  the  1980  and  succeeding  crop 
years.  Accordingly,  if  a  two-thirds 
majority  of  those  tobacco  producers 
voting  in  the  referendiun  favor  this 
consoUdation,  a  new  market  will  be 
designated  as  and  be  called  Stoneville- 
Madison^ 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Stoneville  or  Madison.  North 
Carolina,  auction  maricet  during  the  1968 
marketing  season.  Any  farmer  who 
believes  he  or  she  is  eligible  to  vote  in 
the  referendum  but  has  not  received  a 
mail  ballot  by  June  5, 1989,  should 
immediately  contact  Ernest  L  Price  at 
(202)  447-2567. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection 
Act  as  amended  (7  U.S.C  Slid]  and  the 
regulations  for  such  referendum  set  forth 
in  7  CFR  29.74. 

Dated:  May  31, 1986. 
|.  Patiidi  Boyla. 
Administrator. 

[FR  Doa  89-13230  Filed  5-31-88;  11:02  am] 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JUNE  1989 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  dociiments.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1 CFR  16.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 
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appearing  in  the  Federal  Register. 

How  To  ate  This  PubUcaboo:  Use  the  volume  number  and  the 
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275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 
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275-3328 
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FOR: 


WHO: 
WHAT: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Rasulatioiis. 

The  OfBce  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  preseni: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
developmeol  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

a.  The  tg^Mirtaiil  elements  of  typical  Federal  Register 


WHY: 


C  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    June  15:  at  9M)  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  202-523-5240 


Regulation  Identifier  Numbers  (RINs) 

Agencies  have  begun  including  a  Regulation  Identifier 
Number  in  the  headings  of  their  Federal  Register 
documents.  RINs  also  appear  in  entries  listed  in  the 
Unified  Agenda  of  Federal  Regulations,  which  is 
published  in  the  Federal  Register  in  April  and  October  of 
each  year.  Assigning  RINs  makes  it  easier  for  the  public 
and  agency  managers  to  track  the  entries  at  the  various 
stages  of  their  development. 
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Agricullural  Marketing  Service 

mn.E8 

Potatoes  (Irish)  grown  in  Texas  and  New  Mexico,  23634 

Agricutture  Department 

See  also  Agriciiltural  Marketing  Service;  Foreign 
Agricultural  Service;  Forest  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
23877 

Alcottol,  Dn>g  Abuse,  and  Mental  Health  Administration 

NOTICES 

Alcohol,  drug  abuse,  and  mental  health  services  block  grant 
State  waiver  guidelines: 
Effort  requirement  maintenance,  23696 
Intravenous  drug  abuse;  50  percent  set-aside  (1989  FY). 

23897 
Substance  abuse  facilities;  construction  or  rehabilitation. 
23899 

Arts  and  Humanitfes,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Applications,  hearings.^deteiwinations.  etc.: 
Human  immunodeficiency  vinis  (HIV) — 
Research  prevention  and  risk  reduction:  community- 
based  demonstration  projects,  23700 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Severn  River  and  Annapolis  Harbor.  MD;  security  zone, 
23648 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  23681 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1989: 
Additions  and  deletions,  23683,  23684 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China,  23681 

Czechoslovakia,  23682 


Indonesia,  23882 
Export  visa  requirements;  certification,  waivers,  etc.: 
Romania.  23683 

Defense  Department 

PfX)POSED  mitJES 

Federal  Acquisition  Regulation  (FAR): 
Household  goods  claims,  23861 

Delaware  River  Basin  Commission 

NOTICES  I 

Meetings.  23684 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabihty.  etc.^ 

Jacob  K.  Javjts  gifted  and  talented  students  education 
program,  23742 
Meetings: 

National  Assessment  Governing  Board.  23947 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
23717 

Energy  Department 

See  also  Energy  Information  Administration:  Federal  Energy 

Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awaras: 
Florida  Solar  Energy  Center,  23685 

Energy  information  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23684 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Connecticut  and  Rhode  Island,  23650 
Water  pollution  confro!; 
National  pollutant  discharge  elimination  system — 
Surface  water  toxics  control  program,  23868 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  23672 
Toxic  substances: 
Testing  requirements — 
1.5-Hexamethylene  diisocyanate;  correction,  23739 
NOTICES 

Environmental  statements;  availability,  etc^ 
Agency  statements — 
Comment  availability,  23692 
Weekly  receipts,  23692 
Pesticide  programs: 
Registration  standards — 
Evaluation  procedures;  availability;  correction,  23739 
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Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  23739 
Premanufacture  notices  receipts;  correction,  23739 

Executive  Office  of  ttw  President 

See  Trade  Representative.  O^ice  of  United  States 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Passenger-carrying  and  cargo  air  operations  tor 
compensation  or  hire  (SFAR  No.  38),  23864 
Airworthiness  directives: 

Boeing.  23643 
Transition  areas.  23645 
VOR  Federal  airways,  23644,  23645 
(2  documents) 

PROraSEO  RULES 

Airworthiness  directives: 
Airbus  Industrie,  23670 
Terminal  control  areas  and  radar  service  areas.  23922 
VOR  Federal  airways.  23671 

NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission.  23727 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Public  mobile  services — 
Rural  cellular  service,  23661 
PROPOSED  RULES 

Television  broadcasting: 

Licensed  non-stock  entities;  transfer  of  control  23676 
Nonccs 
Public  safety  radio  communications  plans: 

New  York  Metropolitan  Area,  23694 
Applications,  hearings,  determinations,  etc.: 

Sainte  Ltd.  et  al,  23694 

Fadaral  Daposit  Insurance  Corporation 

Nonccs 

Meetings:  Sunshine  Act,  23737 
(2  documents) 

Fadaral  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Hydroelectric  power  projects;  relicensing.  23756 

NOTICES 

Natural  gas  certificate  filings: 

Stingray  Pipeline  Co.  et  al..  23686 
Applications,  hearings,  determinations,  etc.: 

Enron  Oil  &  Gas  Co..  23685 

National  Fuel  Gas  Supply  Corp.,  23686 

Niagara  Mohawk  Power  Corp.,  23689 

Rochester  Gas  ft  Electric  Corp.,  23690 

South  Georgia  Natural  Gas  Co.,  23600 

Southern  Natiu-al  Gas  Co.,  23690 
(2  documents) 

Texas  Eastern  Transmission  Corp..  23601 

Western  Gas  Interstate  Co.,  23692 

Fadaral  Maritima  Commiaaion 

NOTICES 

Agreements  filed,  etc.,  23695 
Agreements  filed,  etc.;  correction,  23739 


Fin*  Arts  Commiaaion 

See  Commission  of  Fine  Arts 

Fish  and  Wildiif  a  Sarvica 
Nonccs 

Environmental  statements;  availability,  etc.: 
Stephens'  kangaroo  rats:  incidental  taking  in  California. 
23715 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Decanoic  octanoic,  lactic,  phosporic  acids,  etc.; 
correction,  23739 
Aspartame,  23646,  23647 
(2  documents) 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Uncooked  meat  for  animal  food:  compliance  policy  guide 
availability,  23702 
Food  for  himian  consumption: 
Identity  standard  deviation;  market  testing  permits — 
Green  beans,  canned,  23703 

Foraign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Condensed  milk  from  Denmark;  country  of  origin  quota 
adjustment:  correction.  23739 

Forast  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colville  National  Forest  WA,  23677 
Flathead  National  Forest.  MT,  23678 
Payette  National  Forest.  ID.  23679 

Garteral  Sarvicaa  Administration 

PROPOSED  RtlLES 

Federal  Acquisition  Regulation  (FAR): 

Household  goods  claims.  23861 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

23696 

(2  documents) 
Material  Safety  Data  Sheets  (MSDS);  revision,  23696 

Haalth  and  Human  Sarvlcas  Dapartmant 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration:  Health  Resources  and  Services 
Administration;  Public  Health  Service 

Haaltti  Rasourcaa  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

National  vaccine  injury  compensation  program;  petitions 
received,  23703 

Housing  and  UrtMin  Davalopmant  Department 

RULES 

Community  development  block  grants: 
Urban  homesteading  program,  23902 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  23709 
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interior  Dapartmant 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service 

Intamal  Revenue  Service 

NOTICES 

Meetings: 

Commissioner's  Advisory  Group,  23736 
Organization,  functions,  and  authority  delegations: 

Chief  Counsel  Directives  Manual,  23729 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests;  correction,  23739 

International  Trade  Commission 

NOTICES 

Im]X)rt  investigations 
Industrial  belts  from  South  Korea,  23716 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Norfolk  &  Western  Railway  Co.,  23716 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
North  Arlington,  NJ,  et  al.,  23717 

Lal>or  Dapartmant 

See  Employment  Standards  Administi*ation;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration 

L^nd  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Idaho;  correction,  23739,  23740 
(3  documents) 
Closure  of  public  lands: 

Oregon;  correction,  23710 
Conservation  and  recreation  areas: 

Coachella  Valley  Preserve  Management  Plan.  CA,  23710 
Meetings: 

Eugene  District  Advisory  Council,  23710 

Lewistown  District  Grazing  Advisory  Board,  23711 

Shoshone  District  Advisory  Council,  23712 
Realty  actions;  sales,  leases,  etc.: 

California.  23715 

Nevada.  23711,  23712 
(3  documents] 

Utah,  23714 

Wyoming,  23714,  23715 
(2  documents) 
Realty  actions;  sales,  leases,  etc.;  and  opening  of  public 
lands: 

California.  23713 
Survey  plat  filings: 

Colorado,  23712 

Idaho,  23712 

Maritima  Adminiatration  ' 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
RepublicBank  Houston,  NJV.,  et  al.,  23727 


V 


Merit  Systama  Protection  Board 

RULES 

Practice  and  procedure: 
Personnel  Management  Office;  rules  and  regulations, 
review  procedures,  23632 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
A.K.A.  Coal  Co.,  Inc.,  23718 
Birchfield  Mining,  Inc.,  23719 
Blue  Diamond  Mining,  Inc.,  23719 

(2  documents) 
Consolidation  Coal  Co..  23720 
Iron  Head  Mining,  Inc..  23720  «, 

Mississippi  Chemical  Corp..  23721 

National  Aeronautica  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Household  goods  claims.  23861 
NOTICES 

Patent  licenses,  exclusive: 
Diablo  Research  Corp.,  23721 

National  Foundation  on  the  Arta  and  tha  Humanitiea 

NOTICES 
Meetings: 

Media  Arts  Advisory  Panel,  23^ 

President's  Committee  on  Aris  and  Humanities,  23721 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
Porsche  Cars  North  America,  Inc.,  23727 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  23662 
Puerto  Rico  and  U.S.  Virgin  Islands  spiny  lobster 
Reporting  and  recordkeeping  requirements,  23663 
NOTICES 

Fishery  management  councils;  hearings: 
Caribbean — 
Shallow-water  reef  fish,  23680 
Meetings. 
North  Pacific  Fishery  Management  Council,  23680 
Pacific  Fishery  Management  Council.  23681 

(2  documents) 
South  AUantic  Fishery  Management  Council,  23681 

National  Paric  Service 

RULES 

Special  regulations; 
Whiskeytown-Shasta-Trinity  National  Recreation  Area. 
CA;  gold  panning.  23646 

Nuclear  Regulatory  Commission 

RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
Geological  repository  for  disposal  of  high-level 

radioactive  waste,  licensing;  records  submission 
and  management;  correction,  23470 
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NOTICES 

Environmental  statements:  availability,  etc.: 
University  of  Oklahoma,  23722 

Applications,  hearings,  determinations,  etc-' 
Carolina  Power  &  Light  Co.  23722 
Duke  Power  Co..  23723 
Louisiana  Power  ft  Light  Co..  ^723 
Public  Service  Co.  of  New  Hampshire,  23723 
Sacramento  Municipal  Utility  District.  23724 

Occupational  Safety  and  Health  Administration 

MJtES 

Construction  safety  and  health  standards: 
Underground  construction.  23624 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Training  information  reporting  and  source  determinations. 

23631 
mOPOSEO  RULES 
Allowances  and  differentials: 
Cost-of-living  allowances  and  post  differentials 
(nonforeign  areas).  23664 

Public  Healtti  Service 

See  also  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration:  Health  Resources  and  Services 
Administration 

Nonccs 

Agency  information  collection  activities  under  OMB  review, 

23704 
Privacy  Act: 
Systems  of  records,  23705 

RaRroad  Retirement  Board 

NOTICCS 

Agency  information  collection  activities  under  OMB  review. 

23725 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act  23738 
Self-regulatory  organizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange,  Inc.  23725 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

South  Carolina  et  al.  23726 
Meetings;  regional  advisory  councils: 

CaUfociiia.  23726 

New  Hampshire.  23726 

New  Jersey,  23726 

New  York.  23727 

Texas.  23727 

Virginia,  23727  ^ 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  UnHed  States 

NOTICES 

Thailand: 
Cigarette  market;  access  restrictions.  23724 


Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration: 

Maritime  Administration;  National  Highway  Traffic 

Safety  Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

23729 

(2  documents) 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy,  Federal  Energy  Regulatory 
Commission,  23756 

Part  III 

Department  of  Labor.  Occupational  Safetys^d  Health 
Administration.  23824 

Part  IV 

Department  of  Defense;  General  Services  Administratioa; 
National  Aeronautics  and  Space  Administration.  23861 

PartV 

Department  of  Transportation.  Federal  Aviation 
Administration.  23864 

PartVI 

Environmental  Protection  Agency,  23866 

Part  VII 

Department  of  Education.  23902 

Part  VIII 

Department  of  Transportation.  Federal  Aviation 
Administration,  23922 

Part  IX 

Department  of  Housing  and  Urban  Development  23932 

PartX 

Department  of  Education.  23947 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  ttiis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


6CFR 

41 0 „.  23631 

1203 23632 

PropoMdRulM: 

591 _ 23664 

7CFR 

949 23634 

10  CFR 

2 23740 

14  CFR 

39 23643 

71  (3  documents) 23644, 

23645 

121 „ 23864 

125 23864 

127 23864 

129 23864 

135 23864 

PffopoMd  RuImz 

39  (2  documents) 23670 

71 23922 

15  CFR 

4 23756 

16 23756 

21  CFR 

172  (2  documents) 23646, 

23647 
1 78 23739 

24  CFR 

590 23932 


29  CFR 

1926. 

33  CFR 

165 


.23824 


■23648 


36  CFR 

7 


.23648 


40  CFR 

52 


23650 
23868 
23868 
23868 


122 

123 

130 

PropoMd  RuteK 

52 23672 

799 23739 

47  CFR 

22 23661 

PropoMd  Rule: 

73 _ 23676 

48  CFR 

PropOMd  Rul#: 

52 23861 

SO  CFR 

204. — 23663 

645 23663 

672 . 23662 


23631 


Rules  and  Regulations 


This  section  of  th«  FEDERAL  REGISTER 
contains  raguiatory  documents  having 
general  appficat>imy  and  legal  effect,  most 
of  wtMch  are  keyed  to  and  codHied  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  tifles  pursuant  to  44 
use.   1510. 

The  Code  of  f=ederal  Regulations  is  sold 
by  the  SuperfcHendant  of  Documents. 
Prices  of  new  books  are  Isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
woeic 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart410 

Training 

aoency:  Office  of  Personnel 

Management 

AcnOM:  Knal  rule. 

summary:  The  Office  O^ersonnel 
Management  (OPM)  is  issuing  final 


IMI 


regulations  under  die  Government 
Employees  Training  Act  to  (1)  eliminate 
unnecessary  reporting  on  training 
provided  by  Federal  agencies  to  State 
and  local  government  employees,  (2) 
eliminate  an  obsolete  reference  to  a 
report  on  cooperative  education,  (3) 
update  references  to  certain  training 
fonns  and  (4)  revise  the  regulations  on 
training  source  determinations  to 
eliminate  unnecessary  features  dealing 
with  agencies'  determinations  as  to 
whether  to  use  Government  or  non- 
Govemment  sources  to  meet  their 
training  needs. 
EFFECnVE  DATE:  July  3, 1989. 
KM  njRTHER  INTONMATION  CONTACT: 
Frank  Masterson.  (202)  632-0760. 

SUPPUEMENTAIIV  INFORMATION:  On 

January  la  1989,  OI^  published 
proposed  regulations  (54  FR  622) 
implementing  provisions  of  the 
Government  Employees  Training  Act  (S 
U.S.C  4101  et  seg.].  Hie  comment 
period,  which  was  60  days  from  the  date 
of  publication,  ended  on  March  13. 1989. 
Comments  were  received  from  four 
Federal  agencies  and  one  labor 
organization.  Tliree  of  the  agencies 
concurred  in  the  proposals  without 
change.  One  agency  suggested  that  ttie 
words  "from  training"  be  added  to 
1 410.001(b)(lHiv}  so  that  it  wtmld  be 
understood  diat  the  assessments  of 
economies  and  improved  operations  to 
be  made  under  that  regulation  are 
assessBtents  reacting  the  impact  of 


training  programs.  We  agree  and  have 
revised  the  regulations  accordingly. 

Tlie  labor  organization  questioned  our 
proposal  dealing  with  training  source 
determinations,  involving  an 
amendment  of  5  CFR  410.501.  That 
proposal  called  for  die  removal  of  a 
requirement  that  an  agency  determine 
what  it  would  cost  to  meet  a  new 
training  need  through  in-faouse 
performance  before  using  training  from 
a  non-Government  facility.  The 
rationale  for  the  proposal  was  diat  an 
agency's  decisions  affecting  the 
availability  of  in-house  training  are 
decisions  made  within  the  framework  of 
agency  and  Office  of  Management  and 
Budget  policies  and  are  sqjarable  from 
determinations  on  the  use  of  existing 
training  sources — determinations  which 
are  governed  by  the  training  law  (5 
U.S.C.  4118(b)(2)).  The  labor 
organization  commented  that  estimating 
the  costs  of  in-house  performance  of 
training  need  not  be  an  undue  burden 
and  would  be  in  the  interests  of 
economy  and  efficiency.  It  further 
commented  that  adoption  of  the 
proposal  would  be  an  abdication  of 
OPMs  responsibilities.  There  is  nothing 
in  what  we  have  proposed  which  would 
prevent  an  agency  from  estimating  the 
costs  of  in-house  performance  of 
training  to  meet  a  new  need.  An  agency 
may  feel  constrained  to  do  diat  within 
the  frameworic  of  its  own  administrative 
policies  or  within  the  larger  context  of 
Executive  branch  policies  dealing  with 
the  performance  of  commercial 
activities.  All  we  are  saying  is  that  sucii 
determinations  diould  be  viewed  as 
outside  the  purview  of  the  training  law 
and  were  tmnecessarily  brought  within 
the  purview  of  OPM's  regulations  issued 
under  that  law.  Therefore,  we  are 
retaining  our  proposal  to  amend  5  CFR 
410.501. 

As  a  corollary  to  our  revision  of  that 
section,  a  change  is  being  made  in  5  CFR 
410.506(a)  dealing  with  the  waiver  of  a 
limitation  on  training  through  non- 
Govemment  facilities.  The 
organization's  comments  reflect 
puzzlement  over  the  dbange  proposed 
for  §  410.506(a)  and  appear  to  suggest  an 
inconsistency  with  the  proposal  for 
§  410.501.  The  change  provides  for  a 
waiver  when  use  of  such  facilities  is  less 
costiy  than  training  available  bom 
Government  facilities  or  when  training 
through  non-Government  facilities  is  the 
only  available  training.  The  underscored 
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condition  ensures  that  the  two  sections 
are  in  harmony. 

E.a  12291,  Fedanl  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  FlexibUity  Act 

I  certify  that  tiiese  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

list  of  Subjects  in  5  CFR  Part  41f 

Education,  Government  employees. 
Personnel  Management  Office, 
Manpower  training  programs.  Authority 
delegation. 

VS.  Office  of  Personnel  Management 
CwistMiM  Homat, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  amends  5  CFR  Part  410  as 
follows: 

PART41&-TRAINiNG 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

AutiMtity:  5  VS.C.  4101.  et  seq.;  E.0. 11348, 
3  CFR.  1967  Comp..  p.  Z75.  (  410.503  also 
issued  under  5  \iS.C  53«4.  {  410.506  and 
§  410.602  also  issued  under  5  U.S.C  1104. 
§  410.902  also  issued  under  42  U.S.C.  4746. 

2.  Section  410.501  is  revised  to  read  as 
foUowK 

§  410.501    Determining  the  source  of 


If  adequate  trainijig  is  reasonably 
available  from  a  Government  facility  to 
meet  an  agency's  need,  it  shall  use  that 
facility.  If  adequate  training  is  not 
reasonably  available  from  a 
Government  facility,  the  agency  shaU 
use  a  non-Govemment  facility.  The  head 
of  an  agency  will  determine  that 
adequate  training  is  not  reasonably 
available  within  the  Government  when 
either  of  the  following  conditions  is  met. 

(a)  There  is  no  training  within  the 
agency,  and  reasonable  inquiry  has 
failed  to  disclose  training  elsewhere  in 
the  Government  (in  another  agency  or 
an  interagency  training  facility),  which 
would  be  available  and  adequately  meet 
its  need;  or 

(b)  Adequate  training  available  within 
the  Government  would  be  more 
expensive,  because  of  the  costs  of 
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distancs,  time,  or  other  factors,  than 
training  available  from  non-Government 
facilities  which  would  adequately  meet 
the  need 

3.  Section  4iaS06(a)  is  revised  to  read 
at  follows: 

I410JM   Wslvw Of  ImNationa on  training 
of  siwployase  ItifOMgh  non^jvnmmmA 


(a)  The  head  of  an  agency  may  waive 
the  limitation  in  section  4106(a)(1)  of 
title  5.  United  States  Code,  if  it  is  in  the 
public  interest  because  the  training  from 
non-Government  facilities  is  the  only 
available  training  or  is  as  effective  as, 
and  less  costly  than,  training  available 
from  Government  facilities. 

4.  Section  410J01  is  revised  to  read  as 
follows: 


I410J01 

(a)  The  reports  required  by  section 
4113(b)  of  title  5,  United  States  Code, 
and  the  reports  required  by  this  section 
shall  be  prepared  for  each  fiscal  year. 
An  agency  shall  submit  a  consolidated 
report  to  0PM  by  the  date  specified 
each  year  by  OPM  In  its  notification  to 
agendes. 

(b)  The  consolidated  report  shall 
Include: 

(1)  A  narrative  iunmiary— 

(i)  Outlining,  inlhe  first  report  to  OPM 
under  this  section,  the  training  policies 
and  overall  program  of  the  agency  and. 
in  each  subsequent  report  any  major 
changes  in  poUcj'  or  shifts  in  program 
emphasis; 

(ii)  Describing  the  manner  in  which 
training  has  aided  in  the 
accomplishment  of  the  mission  of  the 
agercy  by  providing  skills  and 
knowledges: 

(iii)  Assessing  generally  the  value  of 
training  to  the  agency; 

(iv)  Assessing  generally  the  extent  to 
which  economies  and  improved 
operation  have  resulted  in  the  agency 
from  training:  and 

(v)  Providing  other  information  which 
OPM  may  request  concerning  specific 
areas  of  agency  training  activity. 

(2)  A  statistical  summary,  in  the 
format  prescribed  by  OPM,  on  employee 
participation  and  agency  expenditures 
in  training  conducted  tlirough  agency, 
Interagency,  and  non-Government 
facilities. 

(3)  A  Long-Term  Training  Report 
OPM  Form  1306,  containing  special 
information  required  by  section 
4113(b)(2)  of  tide  5,  United  States  Code, 
regarding  employees  receiving  training 
by.  in.  or  through  non-Government 
facilities  for  more  than  120  days. 

(4)  A  Contilbutions  and  Awards 
Report  OPM  Form  1307,  containing 


special  information  regarding  employees 
who.  under  authority  of  section  4111(a) 
of  title  S.  United  States  Code,  receive 
&t>m  non-Government  sources 
contributions  or  awards  incident  to 
training  in  non-Government  facilities. 

(5)  A  report  on  personnel  engaged  in 
agency  training  activities,  OPM  Form 
1186. 

(6)  Information  on  the  number  of 
employees  failing  to  fulfill  their 
obligations  under  section  4106  of  tide  5, 
United  States  Code,  and  a  description  of 
the  action  taken  with  respect  to  the 
recovery  of  the  additional  expenses 
incurred  by  the  Government  in 
connection  with  their  training. 

(7)  Such  other  information  as  OPM 
may  request 

(c)  OPM  may  grant  exceptions  to  the 
requirements  stated  in  paragraphs  (a) 
and  (b)  of  this  section. 

[PR  Doc  89-13164  Filed  e-l-W;  8:45  am] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

6CFR  Part  1203 

RW  3124-AA07 

Pffvpiiiir—  for  Ravlmr  of  Rulao  and 
wajumiOna  oi  nwufncvoi  raraonnw 


AOINCV:  Merit  Systems  Protection 
Board. 

ACnON:  nnal  rule. 


:  The  Merit  Systems  Protection 
Board  is  revising  its  regulations  in  this 
Part  in  plain  English.  In  addition,  the 
heading  for  this  Part  is  changed  to  more 
accurately  describe  what  is  covered  and 
Subpart  A  is  eliminated  since  there  are 
no  other  subparts.  Section  1203.17  is 
renumbered  1203.21.  Section  1203.18  is 
renumbered  1203.22  and  amended  at 
paragraph  (c)  to  provide  a  current  cite  to 
part  1201  of  this  Titie.  These  changes  are 
the  result  of  a  thorough  review  of 
existing  regulations  to  identify  any 
portions  that  could  be  rewritten  to  be 
more  readily  understood  by  persons 
who  are  not  practitioners  in  personnel 
administration  or  the  law.  The  revised 
language  is  not  intended  to  change  the 
meaning  or  requirements  of  the  existing 
sections. 

■mcnvi  DATE  June  2. 1989. 

rCM  RHITHCII  INfOftMATION  CONTACT. 
Charles  J.  Stanislav,  (202)  653-8931. 


SUPPLCMniTAIIY  impmimation: 
list  of  Subjects  in  S  CFR  Part  1203 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  revises  5  CFR  Part  1203 
as  follows: 

PART  1203-PROCEDURES  FOR 
REVIEW  OF  RULES  AND 
REGULATIONS  OF  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT 

Gfloanl 

1203.1  Scope;  application  of  Part  120L 
Subpart  a 

1203.2  Definitions. 

Pnceduraa  for  Review 

1203.11  Request  for  regulation  review. 

1203.12  Granting  or  denying  the  request  for 
regulation  review. 

1203.13  Filing  pleadings. 

1203.14  Serving  documents. 

1203.15  Review  of  regulations  on  Board's 
own  motion. 

1203.16  Proceedinga. 

Order  of  the  Board 

1209.21  Pinal  order  of  the  Board. 

1203.22  Enforcement  of  order. 

Authority:  5  U.S.C  1206  (a)(4),  (e).  and  (g). 
General 

11203.1   Scope;  spplcation  of  Part  1201. 
Subpart  B. 

(a)  General.  This  part  applies  to  the 
Board's  review,  under  5  U.S.G  1205(a)(4) 
and  1205(e).  of  any  rules  or  regulations 
("regulations")  issued  by  the  Office  of 
Personnel  Management  (OPM).  It 
applies  to  the  Board's  review  of  the  way 
in  which  an  agency  implements 
regulations,  as  well  as  to  its  review  of 
the  validity  of  the  regulation  before  it 
has  been  implemented. 

(b)  Application  of  5  CFR  Part  1201. 
Subparts  B  and  C.  (1)  Where 
appropriate,  and  unless  the  Board's 
regulations  provide  otherwise,  the  Board 
may  apply  the  provisions  of  5  CFR  Part 
1201,  Subpart  B  to  proceedings 
conducted  under  this  part  It  may  do  so 
on  its  own  motion  or  on  the  motion  of  a 
party  to  these  proceedings. 

(2)  The  following  provisions  of  5  CFR 
Part  1201.  Subparts  B  and  C  do  not  apply 
to  proceedings  conducted  under  this 
part 

(i)  Sections  1201.21  timiugh  1201.27 
which  concern  petitions  for  appeal  of 
agency  actions,  and  the  pleadings  that 
are  filed  in  connection  with  those 
petitions:  and 

(ii)  Sections  1201.111  Uirough  1201.119 
which  concern  final  decisions  of 
presiding  officials,  and  petitions  for 
Board  review  of  those  decisions. 
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(a)  "invalid  r^ulatioa"  means  a 
regulation  that  ttss  been  issued  by  OPM, 
and  that  on  its  face,  would  require  an 
onployee  to  commit  a  prohibited 
personnd  practice  if  any  agracy 
implemented  the  regulation. 

(b)  "Invalidly  implenienled 
regulation"  means  a  regulation,  issued 
by  OPM.  whose  implementatiai  by  an 
agency  has  lequiied  an  onployee  to 
commit  a  prohibited  personnel  practice. 
A  valid  rej^nlation  may  be  invalidly 
implemented. 

(c)  "Merit  system  principles"  are  die 
principles  stated  in  5  U&C  2301(b)(1) 
through  2301(b)(9). 

(d)  "Pleadings"  are  written 
submissions  containing  claims, 
allegations,  arguments,  or  evidence. 
They  include  briefs,  motions,  requests 
for  regulation  review,  responses,  replies, 
and  attachments  that  are  submitted  in 
connection  with  proceedings  under  this 
part. 

(e)  "Prohibited  personnel  practices" 
are  the  impennissible  actions  described 
in  5  U.S.a  2302(b)(1)  tiirough 
2302(b)(ll). 

(f)  "Regulation  review"  means  the 
procedure  under  which  the  Board,  under 
5  U.S.C.  1205(e),  reviews  regulations 
issued  by  OPM  before  they  have  been 
implemented,  in  order  to  determine 
whether  the  reguiaticms  would  reqoire 
any  employee  to  commit  a  prohibited 
personnel  practice,  or  reviews  those 
regulations  after  they  have  been 
implemented,  in  order  to  determine 
whether  the  implementation  has 
required  any  employee  to  commit  a 
prohibited  personnel  practice. 

(g)  "Request  for  regulation  review" 
means  a  request  that  the  Board  review  a 
regulation  issued  by  OPM. 

Procedures  for  Review 

{1203.11    Request  tor  regulation  review. 

(a)  An  interested  person  ch*  the  Special 
Counsel  may  submit  a  request  for 
regulation  review. 

(b)  Contents  of  request  (1)  Each 
request  for  regulation  review  must 
indude  the  following  information: 

(i)  The  name,  address,  and  signature 
of  the  requester's  representative  or.  if 
the  requester  has  no  representative,  of 
the  requester 

(ii)  A  citation  identifying  the 
regulation  being  challenged; 

(iii)  A  statement  (along  with  any 
relevant  documents)  describing  in  detail 
the  reasons  why  the  regulation  would 
require  an  eo^iloyee  to  oommit  a 
prohibited  personnel  practice;  or  the 
reasons  why  the  implementation  of  the 
regulation  requires  an  employee  to 
commit  a  prohibited  personnel  practice. 


(ir)  Specific  identification  of  die 
prohibited  personnel  practice  at  issue; 
and 

(v)  A  description  of  the  action  tlie 
requester  woidd  like  the  Board  to  take. 

(2)  If  the  prt^bited  personnel  practice 
at  issue  is  one  prohibited  by  5  U.S.C. 
2302(b)(ll).  die  request  must  indude  the 
following  additional  hiformatioa: 

(i)  Identification  of  the  law  or 
regulation  that  allegedly  would  be  or 
has  been  violated,  aid  how  it  would  be 
or  has  been  violated;  and 

(ii)  Identification  of  the  merit  system 
prindples  at  issue  and  an  explanation  of 
the  way  in  which  the  law  or  regulation 
at  issue  implements  or  directiy  concerns 
those  principles. 

{1203.12    Granting  or  denying  ttw  request 
tor  regulation  rewiew. 

(a)  The  Board,  in  its  sole  discretion, 
may  grant  or  deny  an  interested 
person's  request  for  regulation  review.  It 
will  grant  a  request  for  regulation 
review  that  the  Special  Counsel  submits. 
It  will  not  however,  review  a  regulation 
before  its  effective  date. 

(b)  After  considering  the  request  for 
regulation  review,  the  Board  will  issue 
an  order  granting  or  denying  the  request 
in  whole  or  in  part  Orders  in  which  the 
Board  ^ants  the  request  in  whole  or  in 
part,  will  identify  the  agency  or  agendes 
involved,  if  any.  They  also  will  inchide 
the  following: 

(1)  A  dtation  identifying  the 
regulation  being  challenged; 

(2)  A  description  of  the  issues  to  be 
addressed; 

(3)  The  docket  number  assigned  to  the 
proceedings;  and 

(4)  Instructions  covering  the  review 
proceedings,  including  information 
regarding  the  time  limits  for  filing 
submissions  related  to  the  request 

(c)  All  Board  orders  granting  or 
denying  a  request  for  regulation  review 
will  be  published  in  the  Federal 
Register. 

{1203.13    Filing  pleadings. 

(a)  Place  to  file  and  number  of  copies. 
One  original  and  three  copies  of  each 
pleading  must  be  filed  with  the  Office  of 
the  Clerk,  U.S.  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW., 
Washington.  DC  20419.  In  addition, 
parties  to  a  proceeding  under  this  part 
must  serve  their  pleadings  on  each  other 
in  accordance  with  1 1203.14  of  this  part. 
The  Office  of  die  Clerk  will  make  all 
pleadings  available  for  review  by  the 
pubhc. 

(b)  Time  limits.  (1)  A  request  lot 
regulation  review  may  be  filed  any  time 
after  the  effective  date  of  the  regulation. 

(2)  A  response  to  a  request  for 
regulation  review,  whether  the  response 


supports  or  opposes  the  request,  must  be 
filed  within  Ae  time  period  provided  in 
the  Board  oider  granting  the  request  for 
review. 

(3)  A  reply  to  a  response  may  be  filed 
within  10  days  after  tiie  response  is 
filed.  The  reply  may  address  only  those 
matters  raised  in  the  response  that  were 
not  addressed  in  die  request  for 
regulation  review. 

(4)  Motions  may  be  filed  at  any  time 
during  the  regulation  review.  The  filing 
of  a  motion  will  not  delay  the  acting  of 
the  Board  unless  the  Board  orders  a 
postponement  The  Board  may  nJe 
immediatdy  on  a  motion  for  an 
extension  of  time  or  a  continuance  if 
circumstances  make  consideration  of 
others'  views  regarding  the  motion 
impracticable. 

(5)  Submissions  opposing  motions 
must  be  filed  within  five  days  after  the 
opposing  party  receives  the  motion. 

(c)  Additional  pleadings.  The  Board 
will  consider  pleadings  in  addition  to 
those  mentioned  above  only  if  the  Board 
requests  them,  or  if  it  grants  a  request 
that  it  consider  them. 

(d)  Method  and  date  of  filing. 
Documents  may  be  filed  with  the  Board 
either  by  mail  addressed  to  the  Office  of 
the  Clerk,  or  by  personal  delivery  to  that 
office.  If  the  document  was  submitted  by 
certified  mail  it  is  considered  to  have 
been  filed  on  the  mailing  date.  If  it  was 
submitted  by  regular  mail  it  is 
presumed  to  have  been  filed  five  days 
before  the  Office  of  the  Qerk  receives  it 
in  the  absence  of  evidence  contradicting 
that  presumption.  If  it  was  deUvered 
personally,  it  is  considered  to  have  been 
filed  on  the  date  die  Office  of  the  Clerk 
receives  it. 

(e)  Extensions  of  time.  The  Board  will 
grant  a  request  for  extension  of  time 
only  when  good  cause  is  shown. 


S  1203.14    Serving  ( 

(a)  Parties.  In  every  case,  the  person 
requesting  regulation  re^ew  must  serve 
a  copy  of  the  request  on  the  Director  of 
OI^.  In  addition,  when  the 
implementation  of  a  regulation  is  being 
challenged,  the  requester  must  also 
serve  a  copy  of  the  request  on  the  head 
of  the  implementing  agency.  A  copy  of 
all  other  pleadings  must  be  served,  by 
the  person  submitting  the  pleading,  on 
each  other  party  to  the  proceeding. 

(b)  Method  of  serving  documents. 
Pleadings  may  be  served  on  parties  by 
mail  or  by  personal  delivery.  Service  by 
mail  is  accomplished  by  mailing  the 
pleading  to  each  party  or  representative, 
at  the  party's  or  representative's  last 
known  address.  Service  by  personal 
dehvery  is  accomplished  by  delivering 
the  pleading  to  the  business  office  or 
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home  of  each  party  or  representative 
and  leaving  it  with  the  party  or 
representative,  or  with  a  responsible 
person  at  that  address.  Whether  service 
is  accomplished  by  mailing  or  by 
personal  delivery,  the  party  serving  the 
document  must  submit  to  the  Board, 
along  with  the  pleading,  a  certificate  of 
service  as  proof  that  the  docimient  was 
served  on  the  other  parties  or  their 
representatives.  The  certificate  of 
service  must  list  the  names  and 
addresses  of  the  persons  to  whom  the 
pleading  was  mailed  or  delivered,  must 
state  the  date  on  which  the  pleading 
was  mailed  or  delivered,  must  state  the 
method  (Le.,  mail  or  personal  delivery) 
by  which  service  was  accomplished. 
and  must  be  signed  by  the  person 
responsible  for  accomplishing  service. 

11203.19    Review  Of  raguiatlone  on 
Boertfsowni 


The  Board  may,  from  time  to  time, 
review  a  regulation  on  its  own  motion 
under  5  U.S.C  1205(e)(1)(A).  When  it 
does  so,  it  will  publish  notice  of  the 
review  in  the  Federal  Register. 


f  i20S.ia 

The  Board  has  substantial  discretion 
in  conducting  a  regulation  review  under 
this  part.  It  may  conduct  a  review  on  the 
basis  of  the  pleadings  alone,  or  on  the 
iMsis  of  the  pleadings  along  with  any  or 
all  of  the  following: 

(a)  Additional  written  comments; 

(b)  Oral  argument: 

(c)  Evidence  presented  at  a  hearing: 
and/or 

(d)  Evidence  gathered  through  any 
other  appropriate  procedures  that  are 
conducted  in  accordance  with  law. 

Otdar  of  the  Board 

I1203J1    nnal  order  of  the  Board. 

(a)  Invalid  regulation.  If  the  Board 
determines  that  a  regulation  is  invalid 
on  its  face,  in  whole  or  in  part,  it  will 
require  any  agency  affected  by  the  order 
to  stop  complying  with  the  regulation,  in 
whole  or  in  part  In  additioa  it  may 
order  other  remedial  action  that  it  finds 
necessary. 

(b)  Invalidly  implemented  regulation. 
If  the  Board  determines  that  a  regulation 
has  been  implemented  invalidly,  in 
whole  or  in  part,  it  will  require  aHected 
agencies  to  terminate  the  invalid 
implementation. 

(c)  Corrective  action.  The  Board  may 
order  corrective  action  necessary  to 
ensure  complianoe  with  its  order.  The 
action  it  may  order  includes,  but  is  not 
limited  to,  the  following: 

(1)  Cancellation  of  any  personnel 
action  related  to  the  prohibited 
personnel  practice; 


(2)  Rescission  of  any  action  related  to 
the  cancelled  perscHiael  action; 

(3)  Removal  of  any  reference,  record, 
or  document  within  an  employee's 
official  personnel  folder  that  is  related 
to  the  prohibited  personnel  practice; 

(4)  Award  of  back  pay  and  benefits; 

(5)  Award  of  attorney  fees; 

(6)  Other  remedial  measures  to 
reverse  the  effects  of  a  prohibited 
personnel  practice:  and 

(7)  The  agency's  submission  of  a 
verified  report  of  its  compliance  with  the 
Board's  order. 

f120S.22   Enforeemenl  of  order. 

(a)  Any  party  may  ask  the  Board  to 
enforce  a  final  order  it  has  issued  under 
this  part.  The  request  may  be  made  by 
filing  a  petition  for  enforcement  with  the 
Office  of  the  Clerk  of  the  Board  and  by 
serving  a  copy  of  the  petition  on  each 
party  to  the  regiilation  review.  The 
petition  must  include  specific  reasons 
why  the  petitioning  party  believes  that 
there  has  been  a  failure  to  comply  with 
the  Board's  order. 

(b)  The  Board  will  take  all  action 
necessary  to  determine  whether  there 
has  been  compUance  with  its  final  order. 
If  it  determines  that  there  has  been  a 
fcdlure  to  comply  with  the  order,  it  will 
take  actions  necessary  to  obtain 
compliance. 

(c)  Where  appropriate,  the  Board  may 
initiate  the  enforcement  procedures 
described  in  6  CFR  1201.183(c). 

May  3a  198a 
Robert  E.  Taykw, 
Clerk  of  the  Board. 
(FR  Doc  80-13068  Piled  6-1-88: 8:45  am] 


DEPARTMENT  OF  AQRiCULTURE 

Agricultural  Marfcoting  Sorvic* 

7CFR  Part  949 

(Docket  Na  FV-A0-<«-2;  AMS-t»-034] 

RIN  0S81-AA31 

Mah  PotatoM  Qrownin  tha  High 
PWna  Araa  of  Taxaa  and  Now  Maxicoj 
laauanca  of  Ordar 

AOCNCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Final  rule. 


;  This  rule  establishes  a 
Federal  marketing  order  regulating  the 
handling  of  Irish  potatoes  grown  in  the 
High  Plains  area  of  Texas  and  New 
Mexico.  The  order  authorizes 
regulations  to  establish  grade,  size, 
quality,  maturity,  pack,  and  container 
requirements  for  potatoes  grown  in  21 


designated  counties  in  Texas  and  10 
designated  counties  in  New  Mexico.  In 
addition,  the  order  authorizes 
production  and  marketing  research  and 
market  development  projects  for  High 
Plains  potatoes.  The  program  will  be 
administered  by  a  committee  of  six 
producers,  four  handlers,  and  a  public 
member,  and  be  financed  by 
assessments  levied  on  potato  handlers. 
The  primary  objective  of  the  program  is 
to  Improve  the  quality  of  potatoes 
shipped  to  fivsh  markets.  This  should 
reduce  marketing  losses,  improve 
quality  for  consumers,  and  result  in 
improved  returns  to  producers. 

imcnvc  DATi:  June  2, 1989. 

TOR  niRTNCR  INTORMA-nON  CONTACT: 

Robert  F.  Matthews,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  447- 
2431. 

•urPLnmiTARV  mTORMATKHc  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing — Issued  March  30, 1986,  and 
published  in  the  Federal  Register  on 
April  4, 1988  (53  FR  10887); 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  January  25, 1989,  and  published 
in  the  Federal  Register  on  January  31, 
1960  (54  FR  4805):  Secretary's  Decision 
and  Referendum  Order  issued  April  19, 
1989,  and  published  in  the  Federal 
Register  on  April  25, 1980  (54  FR  17742). 

Preliminary  Statement 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

This  order  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Maiketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

The  marketing  order  was  formulated 
on  the  record  of  a  public  hearing  held  at 
Hereford.  Texas,  on  April  19, 1988. 
Notice  of  the  hearing  was  published  in 
the  April  4, 1988,  issue  of  the  Federal 
Register.  This  notice  set  forth  a 
proposed  order  submitted  by  the  Texas- 
New  Mexico  Potato  Steering  Committee 
on  behalf  of  potato  producers  and 
handlers  in  the  production  area.  The 
order  authorizes  regulations  to  establish 
grade,  size,  quality,  maturity,  pack,  and 
container  requirements  for  potatoes 
produced  in  the  production  area.  In 
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addition,  production  and  marketing 
research  and  market  development 
projects  are  authorized. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  on  January  25, 
1989,  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  a 
Recommended  Decision  providing 
opportimity  to  file  written  exceptions 
thereto  by  March  2, 1989.  One  exception 
was  received  and  was  discxissed  and 
ruled  upon  in  the  Secretary's  Decision. 

The  Secretary's  Decision  and 
Referendum  Order  was  issued  April  19, 
1989,  and  the  referendum  conducted 
May  1  through  May  12, 1989.  In  the 
referendimi,  the  marketing  order  was 
favored  by  more  than  two-thirds  of  the 
producers  voting  in  the  referendum  who 
also  represented  more  than  two-thirds  of 
the  production  represented  in  the 
referendum. 

Small  Business  Consideration:  In 
accordance  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA)  (5' 
U.S.C.  601  et  seq.],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (SEA)  (13  CFR 
121.2)  as  those  having  average  annual 
gross  revenues  for  the  last  three  years  of 
less  than  $500,000.  Small  agricultural 
service  firms,  which  would  include 
handlers  under  this  order,  are  defined  as 
those  with  gross  annual  revenues  of  less 
than  $3.5  million. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit  Thus,  both  the  RFA  and  the  Act 
have  small  entity  orientation  dnd 
compatibility. 

There  are  approximately  30  handlers 
of  potatoes  in  the  High  Plains  area,  who 
handled  2,848,000  hundredweight  of 
potatoes  for  &«8h  market  in  1986  with 
an  estimated  crop  value  of  about  $26.3 
million.  While  there  is  a  variance  in  size 
of  individual  handler  operations,  most  if 
not  all,  of  the  handlers  that  would  be 
regulated  under  this  order  would  qualify 
as  small  firms  under  SBA's  definition.  In 
addition,  there  are  about  110  potato 
growers  in  the  High  Plains  area,  the 
majority  of  which  could  be  classified  as 
small  businesses. 

While  the  order  will  likely  impose 
regulations  on  handlers,  the  burden  of 


these  regulatory  requirements  should 
not  be  significant  compared  to  the 
benefits  which  should  accrue  to  such 
businesses.  The  expected  impact  on 
persons  acting  in  a  handling  capacity 
who  could  be  classified  as  small 
businesses  was  discussed  in  detail  in 
the  Recommended  Decision.  In 
summary,  the  order  should  be  operated 
in  as  efficient  and  economical  a  manner 
as  will  tend  to  effectuate  the  declared 
policy  of  the  Act  In  this  way  all  entities, 
small  and  large,  would  be  subject  to 
minimal  regulatory  requirements  under 
the  order.  In  addition,  the  order  contains 
the  authority  to  exempt  from  regulation 
special  purpose  shipments,  as  well  as 
minimum  quantities,  and  the  order  will 
be  operated  in  a  way  that  would 
incorporate  sound  business  practices 
and  efficiencies  which  would  minimize 
the  burden  on  all  regiilated  business 
entities. 

Regulations  promulgated  under  the 
order  could  be  expected  to  remove  bom 
fresh  market  channels  less  desirable 
grades  and  sizes  of  potatoes  and  divert 
them  to  other  outlets,  such  as  Uvestock 
feed.  An  extensive  cattle-feeding 
industry  exists  within  the  production 
area  which  could  serve  as  an  outlet  for 
culls,  or  low  grade  potatoes.  Moreover, 
as  the  lower  grades  and  smaller  sizes 
are  removed  from  fresh  market 
channels,  prices  to  growers  for  the 
resulting  higher  quality  suppUes  should 
increase,  reflecting  consumer  preference 
for  this  level  of  quality.  This  should 
outweigh  any  loss  to  growers  for  cull 
potatoes,  since  such  quality  even  on  the 
fi«sh  market  historically  returns  Uttle  or 
nothing  to  the  producer. 

Although  a  somewhat  larger 
proportion  of  a  producer's  potatoes  may 
be  marketed  in  secondary  outlets  at  a 
lower  price,  the  greater  part  of 
production,  which  includes  the  higher  or 
fresh  market  grades,  should  jrield  a 
greater  return.  Thus,  the  order  could  be 
expected  to  have  a  positive  impact  on 
grower  returns. 

The  impact  of  the  order  upon  handlers 
is  also  expected  to  be  positive.  Most 
handlers  perform  their  services  for  an 
established  fee  based  on  the  quantify  of 
potatoes  handled  for  a  producer.  It  is 
anticipated  that  most  potatoes  shipped 
to  fresh  market  will  be  required  to  meet 
certain  qualify  and  size  requirements.  It 
is  also  expected  that  an  expansion  of 
existing  maricets  and  the  development  of 
new  ones  will  result  fi*om  the  increase  in 
quahfy. 

Further,  the  burden  placed  on 
handlers  by  the  order  with  respect  to 
reporting  and  recordkeeping 
requirements  should  be  negligible.  Most 
of  the  information  that  would  be 
reported  to  the  committee  is  already 


compiled  by  handlers  for  other  uses  and 
is  readily  available. 

Reporting  and  recordkeeping 
requirements  issued  under  comparable 
potato  marketing  order  programs  impose 
an  average  annual  burden  on  each 
regulated  handler  of  about  four  hours.  It 
is  reasonable  to  expect  that  a 
comparable  burden  may  be  imposed 
under  this  order  on  the  estimated  30 
handlers  of  High  Plains  potatoes. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  reporting  and  recordkeeping 
requirements  that  may  be  imposed 
under  this  order  would  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  and  would  not  become  effective 
prior  to  OMB  approval. 

In  determining  that  the  order  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  all 
of  the  issues  discussed  above  were 
considered.  The  order  provisions  have 
been  carefully  reviewed  and  every  effort 
has  been  made  to  eliminate  any 
unnecessary  costa  or  requirements. 
Although  the  order  may  impose  some 
additional  costs  and  requirements  on 
handlers,  it  is  anticipated  that  the 
programs  under  the  order  will  help  to 
increase  demand  for  potatoes  grown  in 
the  High  Plains  area.  Therefore,  any 
additional  costs  should  be  offset  by  the 
benefits  derived  from  expanded  markets 
and  sales  benefiting  handlers  and 
producers  alike. 

Accordingly,  it  is  determined  that  this 
action  will  not  have  a  significant  impact 
on  small  handlers  or  producers. 

Moreover,  potatoes  grown  in  more 
than  one  State  will  be  regulated  under 
the  order  so  as  to  effectuate  the 
declared  purposes  of  the  Act  Thus,  any 
marketing  orders,  or  their  equivalent 
authorized  under  respective  State 
statutes  could  not  achieve  the  same 
results  as  an  alternative  to  a  Federal 
marketing  order.  In  accordance  with  the 
principle  and  purpose  of  Executive 
Order  12612,  consideration  has  been 
given  as  to  whether  the  order  will  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilit^s  among  the  various  levels 
of  government 

It  has  been  determined  that  this  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

Findings  and  Deteiminatioos 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
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governing  tba  fonnulatlon  of  maricating 
agreemenU  and  marketing  order*  (7  CFR 
Part  900),  a  public  hearing  wat  held 
upon  a  proposed  marketing  agreement 
and  a  proposed  order,  regulating  the 
handling  of  poUtoe*  grown  in  the  High 
Plain*  area  of  Texas  and  New  Mexico. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  it  is  found  that 

(1)  Tlie  order,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act: 

(2)  The  marketing  order  regulate*  the 
handling  of  Texas-New  Mexico  High 
Plains  potatoes  grown  in  the  production 
area  in  tlM  same  manner  as,  and  is 
applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in.  the 
marketing  order  upon  which  a  hearing 
has  bemheld; 

(3)  The  marketing  order  is  limited  in 
its  application  to  tfaa  smalleat  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act  and  the 
iatuance  of  several  orders  applicable  to 
eubdlvlsions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act: 

(4)  Thar*  are  no  difference*  in  the 
production  and  marketing  of  Texas-New 
Mexico  High  Plains  potatoes  grown  in 
the  production  area  which  makes 
necessary  different  terms  and  provisions 
applicable  to  different  parts  of  such 

area;  and 

(5)  All  handling  of  Texas-New  Mexico 
High  Plains  poUtoes  grown  in  the 
production  area  is  in  the  current  of 
interstate  commerce  or  directiy  burdens, 
obstivcts,  or  affects  such  commerce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  public  interest  to  make  this 
order  effective  June  2. 1960.  Any  deUy 
beyond  that  date  would  Interfere  with 
accomplishing  the  objectives  of  the 
order  and  the  Act 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  contained  all 
provisions  of  this  order  and  was  issued 
on  April  19, 1980  (54  PR  17742).  It  is 
necessary  for  the  order  to  be 
implemented  during  the  1989  season, 
which  begins  in  lune.  At  the  hearing, 
members  of  the  High  Plains  potato 
industry  testified  that  the  lack  of 
consistent  quality  was  a  problem  area 
that  must  be  Improved.  Record  evidence 
indicates  that  because  of  shipments  of 
poor  quality  potatoes  at  the  beginning  of 
the  season,  prices  for  all  High  Plains 
potatoes  tend  to  decline  as  the  season 
progresses.  Moreover,  handlers  who 
ship  ungraded,  unsized  potatoes  of 
questionable  quality  probably  ^ 

contribute  to  the  generally  unfavorable 


image  of  High  Plains  potatoes  that 
currently  exists.  Therefore,  the  record 
indicates  that  the  need  exists  to  regulate 
the  marketing  of  Hi^  Plains  potatoes 
through  grade,  size,  quality,  pack, 
container,  or  marking  standards,  thereby 
improving  quahty  which  promotes  more 
orderly  marketing  conditions  and  higher 
returns  to  producer*.  To  accomplish  this 
objective,  it  is  necessary  to  make  this 
order  effective  as  soon  as  possible  to 
provide  adequate  time  to  appoint  a 
committee,  approve  a  budget  and 
establish  an  assessment  rate. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  order  effective 
June  2. 1980,  and  that  it  would  be 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  this  order  for  30 
days  after  Its  publication  in  the  Federal 
Ragistsr  (Section  553(d)  Administrative 
Procedure  Act  5  U.S.C.  651-«60). 
(c)  Detanninationa.  It  is  hereby 
determined  that  handlers  who.  during 
the  period  January  1. 1988,  through 
December  31, 1968,  handled  not  less 
than  50  percent  of  the  volume  of 
potatoes  grown  In  the  production  area, 
refused  or  failed  to  si^i  the  proposed 
marketing  agreement  regulating  the 
handling  of  potatoes  grown  in  the  High 
Plains  area  of  Texas  and  New  Mexico;  it 
is  further  determined  that: 

(1)  The  refusal  or  failure  of  such 
handlers  to  sign  the  proposed  marketing 
agreement  tends  to  prevent  the 
effectuation  of  the  declared  poUcy  of  the 
Act 

(2)  The  issuance  of  this  order  is  the 
only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  of  potatoes 
grown  in  the  production  area: 

(3)  The  issuance  of  this  order  is 
favored  or  approved  by  at  least  two- 
thkds  of  the  producers  who  participated 
in  a  referendum  on  the  question  of  its 
approval  and  who,  during  the  period 
January  1, 1988,  through  December  31, 
1988  (which  has  been  deemed  to  be  a 
representative  period),  have  been 
engaged  within  the  High  Plains  area  of 
Texas  and  New  Mexico  in  the 
production  of  potatoes  for  fresh  market 
such  producer*  having  also  produced  for 
market  at  least  two-thirds  of  the  volume 
of  such  commodity  represented  in  the 
referendum. 

list  of  Subject*  In  7  CFR  Part  949 

Marketing  order*.  Potatoe*.  Texa*. 
New  Mexico. 

Older  Relativa  to  Handling  of  Irish 
Potatoes  PioduoMl  in  the  High  Plains 
Araa  of  Texas  and  New  Mexico 

//  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  all 


handling  of  Irish  potatoes  grown  in  the 
production  area  shall  be  in  conformity 
to.  and  in  compUance  with,  the  terms 
and  conditions  of  the  said  order  as 
follows: 

The  provisions  of  the  marketing  order 
are  set  forth  in  full  herein. 

Therefore.  Title  7.  Chapter  K  is 
amended  by  adding  Part  949  to  read  as 
follows: 

NolK  This  part  wiU  appear  in  the  annual 
Ckxle  of  Federal  Regulatioiu. 

PART  949-IRI8H  POTATOES  GROWN 
IN  THE  HIGH  PLAINS  AREA  OF  TEXAS 
AND  NEW  MEXICO 


Definitioos 

S«x 

949.1 

Secretary. 

»4a2 

Act 

940.3 

Person. 

949.4 

Production  area. 

949.5 

Potatoes. 

9404 

Seed  potatoes. 

949.7 

Handler. 

9404 

Handle  or  ship. 

040.0 

Producer. 

94ai0 

Hscai  period 

949.11 

Committee. 

949.12 

Grade,  sixe  and  maturl 

049.13 

Varieties. 

949.14 

Pack. 

949.15 

Container. 

949.17 

District 

949.18 

Export 

Committee 

949.20  Establishment  and  membersliip. 

949.21  Alternates. 

949.22  Term  of  oRice. 

949.23  DistricU. 

949.24  Redistricting  and  reapportionment. 

949.25  Nominations. 

949.26  Selection. 

949.27  Failure  to  nominate. 

949.28  Acceptance. 

940.29  Vacancies. 

949.30  Expenses. 

949.31  Procedure. 
949J2  Powers. 
949.33  Duties. 

Expenses  and  AsaessmenU 

049.40  Expenses. 

949.41  Kidget 

949.42  Assessments. 

949.43  Accounting. 

RasMTch  and  Development 

949.48    Research  and  development 

Regttlatioo 

949.50    Marketing  policy. 

94931    Recommendations  for  regulations. 

949Ji3    Issuance  of  regulations. 

949.54  Modification,  suspension  or 
termination  of  regulations. 

949.55  Handling  for  special  purposes. 

Inspectioo 

949.60    Inspection  and  certification. 
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Reports  and  Racocdkaeping 

949.60    Reports  and  recordkeeping. 
Cooqtlianoe 

949.81  Compliance. 
Kfiscellaneous  Provisions 

949.82  Right  of  the  Secretary. 

949.64  Terminati<m  or  suspension. 

040.65  Proceedings  after  termination. 

040.66  Effect  of  Termination  or  amendment 
949  J7  Duration  of  immunities. 

949.88    Agents. 
949.60    Derogation. 
9494N)    Personal  liability. 
949.91    Separability. 
049.02    Amendments. 

Authority:  Sec  1-19. 48  Stat  31,  as 
amended;  7  U.S.C  601-674. 

Definition* 

S  949.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agrioilture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
who  may  hereafter  be  delegated  the 
authority  to  act  for  the  Secretary. 

§949.2    Act 

"Act"  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  reenacted 
and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (Sec.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C  601  et  seq.) 


f  949.3 

"Person"  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit 

S  949.4    Production  ar«a. 

"Production  area"  means  the  counties 
of:  Bailey,  Briscoe,  Castro,  Cochran, 
Dallam,  Donley,  Deaf  Smith,  Floyd. 
Gaines,  Hale,  Hall,  Hartley,  Hoddey, 
Lamb,  Lubbock,  Motley.  Oldham, 
Parmer,  Swisher,  Terry,  and  Yoakum 
located  in  the  State  of  Texas,  and  the 
counties  of  Chaves,  Curry,  De  Baca, 
Eddy,  Guadalupe,  Lea,  Roosevelt 
Torrance,  Union,  and  Quay  located  in 
the  State  of  New  Mexico. 


§949.5 

"Potatoes"  means  and  includes  all 
varieties  of  Solanum  tuberosum, 
commonly  known  as  Irish  potatoes, 
grown  in  the  production  area. 

§9494   Saad  potato**. 

"Seed  potatoes"  or  "seed"  means  any 
potatoes  which  have  been  certified  by 
the  official  seed  certification  agency  of 
the  States  of  Texas  or  New  Mexico,  or 
other  seed  certification  agencies 
recognized  by  the  Secretary,  and  which 
bear  the  official  tags,  seals,  or  other 


appropriate  indentification  indicating 
such  certification. 

§949.7    Handtor. 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  person,  except 
a  common  or  contract  carrier  of 
potatoes  owned  by  another  person,  v^q^ 
handles  potatoes  or  causes  potatoes  fo 
be  handled. 

§9494    HandtoorsMp. 

"Handle"  or  "ship"  means  to  grade, 
package,  sell,  transport  or  in  any  other 
way  to  place  potatoes  grown  in  the 
production  area,  of  cause  such  potatoes 
to  be  placed,  in  the  current  of  commerce 
within  the  production  area  or  between 
the  production  area  and  any  point 
outside  thereof.  Such  term  shall  not 
include  the  transportation,  sale,  or 
delivery  within  the  production  area  of 
field-run  potatoes  to  storage  or  to  a 
person  for  the  purpose  of  having 
potatoes  prepared  for  market 

§9494    Producer. 

"Producer"  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  potatoes  for  market 

§949.10    Fiscal  p*ftod. 

"Fiscal  period"  means  the  12-month 
period  beginning  on  June  1  and  ending 
May  31  of  the  following  year,  or  such 
other  period  that  may  be  recommended 
by  the  committee  and  approved  by  the 
Secretary. 

§949.11    Committee. 

"Committee"  means  the 
administrative  committee  known  as 
Texas-New  Mexico  Potato  Conunittee 
established  pursuant  to  §  949.20. 

§949.12    Grade. siz* and  HMturtty. 

"Grade"  means  any  of  the  officially 
established  grades  of  potatoes.  "Size" 
means  any  of  the  officially  established 
sizes  of  potatoes,  and  "Maturity"  means 
any  of  the  stages  of  development  or 
condition  of  the  outer  skin  (epidermis)  of 
potatoes,  as  defined  in  the  United  States 
Stand£utis  for  Potatoes  issued  by  the 
United  States  Department  of  Agriculture 
(i  S  51.1540  to  51.1556.  inclusive  of  tiiis 
tide),  including  amendments, 
modifications,  or  variations  thereof,  or. 
such  other  grades,  sizes,  and  matuirities 
as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

§949.13   Varieties. 

"Varieties"  means  all  classifications 
or  subdivisions  of  Irish  potatoes 
according  to  those  definitive 
characteristics  now  or  hereafter 


recognized  by  the  United  States 
Department  of  Agriculture. 

§949.14    Pack. 

"Pack"  means  a  quantity  of  potatoes 
in  any  type  of  container,  which  falls 
within  specific  wei^t  limits,  numerical 
limits,  grade  limits,  size  limits,  or  any 
combination  of  these  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

§949.15   Container. 

"Container"  means  a  sack,  bag,  crate, 
box,  basket  barrel  or  bulk  load  or  any 
other  receptacle  used  in  the  packaging, 
transportatioa  sale  or  other  handling  of 
potatoes. 

§949.17    Dtotrfd 

"District"  means  each  of  the 
geographic  divisions  of  the  production 
area  initially  established  pursuant  to 
§  949.23  or  as  reestablished  pursuant  to 
§949.24. 

§949.18    Export 

"Export"  means  the  shipment  of 
potatoes  to  any  destination  which  is  not 
within  the  50  States,  or  the  District  of 
Columbia,  of  the  United  States. 

Committee 

§949.20    Estabflalwnent and  n>emt>f ship. 

(a)  There  is  hereby  established  a 
coounittee,  consisting  of  11  members,  to 
administer  the  terms  and  provisions  of 
this  part  Six  members  shall  be 
producers,  four  members  shall  be 
handlers,  and  one  shall  be  a  public 
member.  Each  committee  member  shall 
have  an  alternate  who  shall  have  the 
same  qualifications  as  the  member. 

(b)  Each  member,  other  than  the 
public  member,  shall  be  an  individual 
who  is,  prior  to  selection  and  during 
such  term  of  office  (1)  a  resident  of  the 
production  area,  and  (2)  a  producer  or 
handler,  or  an  officer  or  employee  of  a 
producer  or  handler. 

(c)  Four  members  shall  be  producers 
from  District  1  and  two  members  shall 
be  producerrs  from  District  2.  Three 
members  shall  be  handlers  from  District 
1  and  one  member  shall  be  a  handler 
from  District  2.  Any  person  who 
operates  in  more  than  one  district  or  is 
engaged  in  both  producing  and  handling 
potatoes  shall  elect  one  classification, 
and  one  district  from  which  to  be 
represented  on  the  committee. 

(d)  The  public  member  shall  be  a 
resident  of  the  production  area  and  be 
neither  a  producer  nor  a  handler  and 
shall  have  no  direct  financial  interest  in 
the  commercial  production,  financing, 
buying,  packing  or  marketing  of 
potatoes,  except  as  a  consumer,  nor 
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•hall  luch  person  be  a  director,  officer 
or  employee  of  any  firm  so  engaged. 

|M«l21   AWewMiies. 

An  alternate  member  of  the  committee 
■hall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
alternate,  during  such  member's  absence 
or  when  designated  to  do  so  by  such 
member.  In  the  event  both  a  member  of 
the  committee  and  that  member's 
alternate  are  unable  to  attend  a 
committee  meeting,  the  member,  the 
alternate,  or  the  committee,  in  that 
order,  may  designate  another  alternate 
firom  the  same  wtrict  and  the  same 
classification  (handler  or  producer)  to 
serve  In  such  member's  stead  In  the 
event  of  the  death,  removal  resignation. 
or  disqualification  of  a  member,  that 
member's  respective  alternate  shall 
MTve  until  a  successor  of  such  member 
is  selected  and  has  qualified.  The 
Committee  may  request  the  attendance 
of  alternates  at  any  or  all  meetings, 
notwithstanding  the  expected  or  actual 
presence  of  die  respective  members. 

|MlL2t  Tennefolfleeb 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
years  and  shall  begin  as  of  January  1 
and  end  the  last  d^  of  December  or  for 
such  other  three-year  period  as  the 
oommittee  may  recommend  and  the 
Secretary  approve.  Members  and 
alternates  uall  serve  in  such  capacity 
for  the  portion  of  the  term  of  office  for 
whidi  uey  are  selected,  and  until  their 
respective  successors  are  selected.  No 
member  or  alternate  may  serve  more 
than  two  consecutive  terms  on  the 
committee  unless  specifically  exempted 
from  this  requirement  by  Uie  Secretary. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart  As  determined  by  the 
Secretary,  approximately  one-third  of 
the  initi^  committee  members  and 
alternates  shall  serve  for  a  one-year 
term  and  approximately  one-thiid  of  the 
Initial  committee  members  and 
alternates  shall  serve  for  a  two-year 
term.  The  remainder  of  the  initial 
committee  members  and  alternates  shall 
serve  for  a  three-year  term.  Those 
members  serving  initial  terms  of  one 
year  or  less  may  serve  two  additional 
consecutive  three-year  terms. 


Diabict  1:  All  production  area  oountiet 
looaled  within  the  State  of  Texas; 

District  X:  All  prodactioo  area  oountlM 
located  within  the  State  of  New  Mexico: 

fMt.24  RedWrictmgand 


To  determine  a  basis  for  selecting 
committee  members,  the  following 
districts  of  the  production  area  are 
hereby  initially  established: 


At  least  every  five  years  die 
committee  shall  review  the  geographic 
distribution  of  potato  production  in  the 
production  area  and.  if  warranted, 
recommend  to  the  Secretary  the 
reapportionment  of  members  among 
districts,  and  the  reestablishment  of 
districts  within  the  production  area.  In 
recommending  any  such  changes,  the 
Committee  shall  give  consideration  to: 

(a)  Shifts  in  potato  acreage  within  the 
districts  and  within  the  production  area 
during  recent  years; 

(b)  Hie  Importance  of  new  production 
in  its  relation  to  existing  districts; 

(c)  The  equitable  relationship  of 
committee  membership  and  districts; 
and 

(d)  Other  relevant  factors.  No  change 
in  districting  or  in  apportionment  of 
membm  within  districts  may  become 
effective  less  dian  30  days  prior  to  die 
date  on  which  terms  of  office  begin  each 
year  and  no  recommendations  tot  such 
redistricting  or  reapportionment  may  be 
made  lenrnan  six  mondis  prior  to  sudh 
date. 

f  M9.SS   Noenlnetion^ 

(a)  Initial  membws.  The  nomination 
process  for  the  initial  oommittee  shall  be 
conducted  by  die  Secretary.  The 
nominations  for  each  of  the  six  initial 
producer  and  fotir  initial  handler 
members  of  the  committee,  together  with 
the  nominations  for  the  initial  alternate 
members  for  each  position,  shall  be 
made  as  soon  as  practicable  after  the 
effective  date  of  this  subpart  The 
nominee  for  the  initial  public  member 
shall  be  submitted  to  the  Secretary  not 
later  than  90  days  after  the  first  meeting 
of  the  oommittee. 

(b)  Successor  members.  (1)  The 
committee  shall  hold  or  cause  to  be  held 
not  later  dian  October  1  of  each  year,  or 
such  otiker  date  as  may  be  specified  by 
the  Secretary,  a  meeting  or  meetings  of 
producers  and  handlers  in  each  district 
for  the  purpose  of  designating  at  least 
one  nominee  for  each  poeition  as 
member  and  for  each  position  as 
alternate  member  of  the  committee.  In 
the  alternative,  the  committee  may 
conduct  nominations  by  mail  in  a 
manner  recommended  by  the  committee 
and  approved  by  the  Secretary. 

(2)  The  names  of  nominees  shall  be 
submitted  to  the  Secretary  at  such  time 
and  in  such  manner  and  form  as  may  be 
prescribed; 


(3)  Only  producers  may  participate  in 
designating  producer  nominees  and  only 
handlers  may  participate  in  designating 
handler  nominees  to  the  committee; 

(4)  Only  producers  and  handlers  who 
are  present  at  such  nomination 
meetings,  or  represented  at  such 
meetings  by  a  duly  authorized 
employee,  may  participate  in  the 
nomination  and  election  of  nominees  for 
members  and  their  alternates. 

(5)  Any  person  who  operates  in  more 
than  one  (^strict  or  is  engaged  in  both 
producing  and  handling  potatoes  shall 
elect  the  classification,  and  the  district 
in  which  to  participate  in  designating 
nominees. 

(6)  Regardless  of  the  number  of 
districts  in  which  a  person  produces  or 
handles  potatoes,  such  persons  are 
entided  to  cast  only  one  vote  for  each 
position  to  be  filled  in  the  district  and 
classification  in  which  the  person  is 
eligible  and  elects  to  vote  in  designating 
nominees  for  committee  members  and 
alternates.  Such  vote  would  be  cast  on 
behalf  of  the  voter,  the  voter's  agents, 
subsidiaries,  affiliates,  and 
representatives. 

(c)  The  public  member  shall  be 
nominated  by  the  members  of  the 
committee.  "Ibe  committee  may 
establish  procedures  for  receiving 
names  of  persons  to  be  considered  for 
nomination  as  the  public  member.  The 
name  of  the  person  nominated  as  the 
public  member  shall  be  submitted  by  the 
incumbent  committee  to  the  Secretary 
by  November  1.  or  such  other  date 
recommended  by  the  committee  and 
approved  by  the  Secretary,  of  the  year 
the  term  expires  together  with 
information  deemed  pertinent  by  the 
committee  or  as  requested  by  the 
Secretary. 

Committee  members  and  alternates 
shall  be  selected  by  die  Secretary  on  the 
basis  of  representation  provided  for  in 
(  949.20  or  as  modified  pursuant  to 
1949.24. 

1949.27    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
9  949.25.  the  Secretary  may.  without 
regard  to  nominations,  select  the 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in 
S  949.20  or  as  modified  pursuant  to 
S  949.24. 

i949M   Aeeeptanee. 

Any  person  prior  to  selection  as  a 
member  or  alternate  member  of  the 
committee  shall  qualify  by  filing  with 
the  Secretary  a  written  acceptance 
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within  the  time  period  specified  by  the 
Secretary  of  die  person's  willingness  to 
serve. 


f94tL2»    Vs 

To  fill  any  vacancy  caused  by  the 
death,  removal,  resignation,  or 
disqualification  of  a  member  or 
alternate,  a  successor  for  the  unexpired 
term  may  be  selected  by  the  Secretary 
from  nominations  made  pursuant  to 
S  949.25,  from  previously  unselected 
nominees  on  the  current  nominee  list  or 
frtHn  other  eligible  persona. 

S949J0    Expenses. 

Members  and  alternates,  when 
serving  as  members  of  the  committee, 
shall  serve  without  compensation  but 
shall  be  reimbursed  for  such  expenses 
authorized  by  the  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in  the 
performance  of  their  duties  under  this 
part:  Provided,  that  the  committee  at  its 
discretion  may  request  the  attendance  of 
one  or  more  alternates  at  any  or  all 
meetings  notwithstanding  the  expected, 
or  actual,  presence  of  the  respective 
members  and  may  pay  expenses  as 
aforesaid. 

9949.31    Prooedura. 

(a)  A  majority  of  all  members  of  the 
committee  shall  be  necessary  to 
constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action. 

(b)  The  committee  may  provide  for  the 
members  thereof,  including  the  alternate 
members  when  acting  as  members,  to 
vote  by  mail  telegrap^i,  telephone,  or 
other  means  of  communication, 
provided  that  any  such  vote  cast  orally 
shall  be  confirmed  promptiy  in  writing. 
If  any  assembled  meeting  is  held  all 
votes  shall  be  cast  in  person. 


$949.32 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  subpart  as  specified  herein; 

(b)  To  make  roles  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violation 
of  the  provisions  of  this  part;  and 

(d)  "To  recommend  to  the  Secretary 
amendments  to  this  part 

§949^    DuUee. 

The  committee  shall  have,  among 
others,  the  following  duties: 

(a)  As  soon  as  practicable  after  the 
beginning  of  each  term  of  office,  to  meet 
and  organize,  to  select  a  chainnan  and 
such  other  officers  as  may  be  necessary, 
to  select  subcommittees,  to  adopt  such 


rules,  regulations,  and  bylaws  for  the 
conduct  of  its  business  as  it  deems 
necessary,  and  to  recommend  nominees 
for  the  public  member  and  alternate; 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler. 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  may  be 
requested; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary,  to  determine  the 
compensation  and  defme  the  duties  of 
each  such  person,  and  to  protect  the 
handling  of  committee  funds. 

(e)  To  investigate  from  time  to  time 
and  to  assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  with  respect  to  potatoes; 

(f)  To  recommend  research  and 
development  projecta  to  the  Secretary  in 
accordance  with  this  part 

(g)  To  notify  handlers  of  each  meeting 
of  the  committee  to  consider 
recommendations  for  regulations  and  of 
all  regulatory  actions  taken,  and  to 
provide  such  notification  to  producers 
through  apfMt>priate  news  releases  or 
such  other  means  as  may  be  available  to 
the  committee; 

(h)  To  give  the  Secretary  die  same 
notice  of  meetings  of  the  committee  and 
its  suboonimittee(8)  as  is  given  to  its 
members; 

(i)  To  prepare  a  mariceting  pohqr: 

(j)  To  keep  minutes,  books,  and 
recmds  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  commitiee. 
Such  minutes,  books,  and  records  shall 
be  subiect  to  examination  at  any  time 
by  the  Secretary  or  the  Secretary's 
authorized  agent  or  representative. 
Minutes  of  eadi  committee  meeting 
shall  be  reported  promptly  to  the 
Secretary; 

(k)  Prior  to  the  beginning  of  each 
fiscal  period,  to  submit  to  the  Secretary 
a  budget  or  projected  income  and 
expenses  for  such  fiscal  period,  together 
with  a  report  thereon; 

(1)  To  prepare  periodic  statementa  of 
the  financial  operations  of  the 
committee  and  to  make  copies  of  each 
statement  available  to  producers  and 
handlers  for  examination  at  the  office  o( 
the  committee; 

(m)  To  prepare  and  submit  to  the 
Secretary,  an  annual  report  and  make  a 
c(^y  available  to  each  producer  and 
grower  who  requests  it  This  annual 
report  shall  contain  at  least 

(1)  A  complete  review  of  the 
regulatory  operations  during  the  fiscal 
period: 

(2)  An  appraisal  of  the  effect  of  such 
regulatory  operations  upon  the  potato 
industry;  and 


(3)  Any  recommendations  for  changes 
in  the  program. 

(n)  To  cause  the  books  of  the 
committee  to  be  audited  by  a  certified 
public  accountant  at  least  once  each 
fiscal  period  and  at  such  other  times  as 
the  committee  may  deep  necessary  or 
as  die  Secretary  may  request  The  report 
of  such  audit  shall  show  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  this  part  Two  copies  of  such  report 
shall  be  furnished  to  the  Secretary.  A 
copy  of  each  such  report  shall  be  made 
available  at  the  principal  office  of  the 
committee  for  inspection  by  producers 
and  handlers:  however,  confidential 
information  shall  be  removed  from  the 
report  and 

(o)  To  consult  cooperate,  and 
exchange  information  with  other 
marketing  order  committees  and  other 
individuals  or  agencies  in  connection 
with  all  proper  activities  and  objectives 
under  this  part 

Expenses  and  Assessments 


S»49^ 

The  committee  is  authorized  to  incur    *' 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  incurred 
during  each  fiscal  period  for  its 
maintenance  and  functioning,  and  for 
purposes  determined  to  be  appropriate 
for  administration  of  this  part  Handlers 
shall  share  expenses  upon  the  basis  of  a 
fiscal  period.  Each  handler's  share  of 
such  expenses  shall  be  proportionate  to 
the  ratio  between  the  total  quantity  of 
potatoes  handled  by  such  handler  as  the 
first  handler  thereof  during  a  fiscal 
period  and  the  total  quantity  of  potatoes 
handled  by  all  handlers  as  first  handlers 
thereof  during  such  fiscal  period 

9949.41    Budget 

Sixty  days  prior  to  the  beginning  of 
each  fiscal  period,  or  at  such  other  time 
as  may  be  specified  by  the  Secretary, 
the  committee  shall  prepare  an 
estimated  budget  of  income  and 
expenditures  necessary  for  iu 
administration  of  this  part  The 
committee  may  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  committee  shall 
submit  such  budget  to  the  Secretary 
with  an  accompanying  report  showing 
the  basis  for  its  calculations.  An 
amended  budget  may  be  submitted  as 
provided  in  f  949.42(c). 

9  949.42    AssMsments. 

(a)  The  funds  to  cover  the  committee's 
expenses  shall  be  acquired  by  the 
levying  of  assessments  upon  handlers  as 
provided  in  this  subpart  or  from 
voluntary  contributions  for  projecU 
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punaant  to  i  940.48.  Bach  person  who 
nrst  handles  potatoes  under  this  part 
shaU  pay  assessments  to  the  committee 
which  assessments  shall  be  in  payment 
of  such  handler's  pro  rata  share  of  the 
committee's  expenses. 

(b)  Assessments  shall  be  levied  upon 
handlers  at  rates  established  by  the 
Secretary.  Such  rates  may  be 
established  upon  the  basis  of  the 
committee's  budget  recommendations, 
and  other  available  information.  Such 
rates  may  be  applied  to  specified 
containers  used  in  the  production  area. 

(c)  At  any  time  during,  or  subsequent 
to,  a  given  fiscal  period  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary 
may  approve  an  amended  budget  and 
increase  the  estabUshed  rate  of 
assessment 

(d)  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
become  inoperative. 

(e)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge  on 
any  handler  who  fails  to  pay  any 
assessment  in  a  timely  manner.  Such 
time  and  the  rates  shall  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(f)  In  order  to  provide  funds  for  the 
administration  of  this  part  before 
sufficient  operating  income  is  available 
from  assessments,  the  committee  may 
accept  advance  assessments  and  may 
also  borrow  money  for  such  purpose. 
Advance  assessments  received  from  a 
handler  shall  be  credited  toward 
assessments  levied  against  that  handler 
during  the  fiscal  year. 

i  •49.43    Accounting. 

(a)  If,  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  in  accordance  with  one  of 
the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve,  as  provided  in  subparagraph  (2) 
of  this  paragraph,  it  shall  be  refunded 
proportionately  to  the  persons  from 
whom  it  was  collected. 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequent  fiscal  periods  as 
a  reserve:  Provided.  That  the  reserves 
are  less  than  approximately  two  fiscal 
period's  expenses.  Such  reserve  funds 
may  be  used  in  (i)  to  defray  expenses, 
during  any  fiscal  period,  prior  to  the 
time  assessment  income  is  sufficient  to 


cover  such  expenses;  (ii)  to  cover 
deficits  incurred  during  any  fiscal  period 
when  assessment  income  is  less  than 
expenses;  (iii)  to  defray  expenses 
incurred  during  any  period  when  any 
provisions  of  this  part  are  suspended  or 
are  inoperative;  (iv)  to  cover  necessary 
expenses  of  liquidation  in  the  event  of 
termination  of  this  part  Upon  such 
termination,  any  funds  not  required  to 
defray  the  necessary  expenses  of 
Uquidation  shall  be  disposed  of  in  such 
manner  as  the  Secretary  may  determine 
to  be  appropriate.  To  the  extent 
practical,  s\ich  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purposes  specified  herein.  The  Secretary 
may  at  any  time  require  the  committee 
and  its  members  to  account  for  all 
receipts  and  disbursements. 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
conunittee,  such  member  shall  account 
for  all  receipts  and  disbursements  and 
deliver  all  property  and  funds  in  such 
member's  possession  to  the  committee, 
and  shall  execute  such  assignments  and 
other  instruments  as  may  be  necessary 
or  appropriate  to  vest  in  the  committee 
full  title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  member  pursuant 
to  thispart 

(d)  Ine  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
committee  property  during  periods  of 
suspension  of  this  subpart  or  during  any 
period  or  periods  when  regiilations  are 
not  in  effect  and,  upon  determining  such 
action  is  appropriate,  the  Secretary  may 
direct  that  such  person  or  persons  shall 
act  as  trustee  or  trustees  for  such 
committee. 

Research  and  Developin«it 


{•49.4S 

The  conunittee,  with  the  approval  of 
the  Secretary,  may  estabUsh  or  provide 
for  die  establishment  of  production 
research,  marketing  research,  and 
development  projects,  not  including  paid 
advertising,  designed  to  assist  improve, 
or  promote  the  mariceting.  distribution, 
consumption,  or  efficient  production  of 
potatoes.  The  expense  of  such  projects 
shall  be  paid  from  funds  collected 
pursuant  to  §  949.42. 

RagulatkMi 


{MtJO 

Prior  to  beginning  of  each  fiscal  year, 
the  committee  shall  submit  to  the 


Secretary  a  report  setting  forth  its 
marketing  policy  for  the  ensuing  season. 
Additional  reports  shall  be  submitted  if 
it  is  deemed  advisable  by  the  conunittee 
to  adopt  a  new  marketing  policy 
because  of  changes  in  the  demand  or 
supply  situation  with  respect  to 
potatoes.  The  committee  shall  publicly 
announce  the  submission  of  each  such 
marketing  policy  report  and  copies 
thereof  shall  be  available  at  the 
committee's  office  for  inspection  by  any 
producer  or  any  handler.  In  determining 
each  such  marketing  policy  the 
committee  shall  give  due  consideration 
to  the  following: 

(a)  Supply  of  potatoes  by  grade,  size, 
quality,  and  maturity  in  the  production 
area; 

(b)  Estimates  of  supplies  of  potatoes 
in  the  production  area  and  in  competing 
areas; 

(c)  Estimates  of  supplies  of  other 
competing  commodities; 

(d)  Mari(et  prices  by  grades,  sizes, 
containers,  and  packs; 

(e)  Anticipated  mariceting  problems; 

(f)  Level  and  trend  of  consumer 
income;  and 

(g)  Other  relevant  factors. 

regulations. 

(a)  Whenever  the  committee's 
marketing  poUcy  considerations  deem  it 
advisable  to  regulate  the  handling  of 
any  variety  or  varieties  of  potatoes  in  a 
manner  provided  in  S  S  949.53,  949.54,  or 
949.55  it  shall  recommend  to  the 
Secretary  grade,  size,  quality,  maturity. 
or  pack  regulation,  or  any  combination 
thereof,  or  amendment  thereto,  or 
modification,  suspension,  or  termination 
thereof. 

(b)  In  arriving  at  its  recommendations 
for  regulation  pursuant  to  (a)  of  this 
section,  the  committee  shall  give 
consideration  to  current  information 
with  respect  to  the  factors  affecting  the 
supply  and  demand  for  potatoes  during 
the  period  or  periods  when  it  is 
proposed  that  such  regulations  should 
be  effective.  With  each  such 
recommendation  for  regulation,  the 
committee  shall  submit  to  the  Secretary 
the  data  and  information  on  which  such 
recommendation  is  predicated  and  such 
other  available  information  as  the 
Secretary  may  request 

S  949.53    Issuance  of  regutsUona.    - 

(a)  The  Secretary  shall  issue 
regulations  on  the  handling  of  potatoes 
whenever  the  Secretary  finds  from 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  would  tend  to  effectuate  the 
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declared  p<^cy  of  the  act  Such 
regulations  may: 

(1)  limit  the  handling  of  particular 
grades,  sizes,  qualities,  maturities,  or 
packs  of  any  or  all  varieties  of  potatoes, 
or  any  combination  of  the  foregoing 
during  any  period. 

(2)  Limit  the  handling  of  particular 
grades,  sizes,  qualities,  maturities  or 
packs  of  potatoes  differently,  for 
different  varieties,  for  different 
containers,  for  different  packs,  for 
different  purposes  under  S  949.55,  or  for 
any  combination  of  the  foregoing,  during 
any  period 

(3)  Fix  the  size,  capacity,  weight 
dimensions,  pack  or  maridng  of  the 
container  or  containers  which  may  be 
used  in  the  packaging  or  handling  of 
potatoes,  or  both. 

(4)  EstabUsh  in  terms  of  grades,  sizes, 
or  both,  minimum  standards  of  quality 
and  maturity  during  any  period  when 
season  average  prices  are  expected  to 
exceed  the  parity  level 

(b)  The  Secretary  shall  notify  the 
committee  of  each  regulation  issued 
pursuant  to  this  section.  The  committee 
shall  give  reasonable  notice  thereof  to 
handlers. 

(c)  Nothing  in  this  subpart  shall 
authorize  any  regulation  eliminating 
shipment  of  potatoes  in  bulk. 

S94934    ModWcaHon, suspenslow. cr 
tennlnaDon  of  regulaiiona. 

(a)  In  the  event  the  conunittee  at  any 
time  finds  that  by  reason  of  changed 
conditions,  any  regulations  issued 
pursuant  to  S  949.53  should  be  modified, 
suspended,  or  terminated,  it  shall  so 
recommend  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds, 
from  the  recommendations  and 
information  submitted  by  the  committee 
or  from  other  available  information,  that 
a  regulation  should  be  modified, 
suspended,  or  terminated  with  respect 
to  any  or  all  shipments  in  order  to 
effectuate  the  declared  policy  of  the  act 
the  Secretary  shall  modify,  suspend,  or 
terminate  such  regulation.  If  the 
Secretary  finds  that  a  regulation 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  act  the 
Secretary  shall  suspend  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  manner  the  Secretary  may 
terminate  any  such  modificadon  or 
suspension. 

§  949.55    HancWng  for  specM  purposes. 

(a)  Upon  the  basis  of 
recommendations  and  information 
submitted  by  the  committee,  or  other 
available  information,  the  Secretary, 
may  modify,  suspend,  or  terminate 
requirements  in  effect  pursuant  to 
S  949.42  or  S§  949.51  to  949.53  inclusive. 


or  i  948.60  or  any  combinatioo  thereof 
to  facilitate  handling  of  potatoes  fon 

(1)  Relief  or  charity; 

(2)  Livestock  feed: 

(3)  Export 

(4)  Seed; 

(5)  Potatoes,  other  than  certified  seed, 
sold  to  a  producer  exclusively  for 
planting  within  specific  geographic 
limits; 

(6)  Other  purposes  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

(b)  The  committee,  with  the  approval 
of  the  Secretary,  shall  prescribe  rales 
and  regulations  to  prevent  potatoes 
handled  pursuant  to  this  section  from 
entering  trade  channels  other  than  those 
authorized  by  regulations  and  by  such 
rules  as  may  be  necessary  and 
incidental  thereto. 

Inspection 

S  949.60    Inspection  and  oertitlcatlon. 

(a)  During  any  period  in  which  the 
handling  of  potatoes  is  regulated 
pursuant  to  SS  949.53  through  949.55, 
inclusive,  no  handler  shall  handle 
potatoes  unless  such  potatoes  are 
inspected  by  an  andiorized 
representative  of  the  Federal  or  a 
Federal-State  Inspection  Service  and  are 
covered  by  a  valid  inspection  certificate. 
except  vtben  relieved  of  such 
requirements  by  St  949.54. 94a55.  or 
94e.eo(b). 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  issue  rules 
requiring  inspection  on  regraded. 
resorted  or  repacked  lots,  or  providing 
for  special  inspection  requirements  or 
relief  therefrom.  Such  rules  may  provide 
distinctions,  insofar  as  practical 
between  handling  at  shipping  point  and 
handling  in  receiving  markets  within  the 
production  area. 

(c)  Upon  recommendation  of  the 
committee  and  approval  by  the 
Secretary,  any  or  all  potatoes  so 
inspected  and  certified  shall  be 
identified  by  appropriate  seals,  stamps, 
or  tags  to  be  affixed  to  the  container  by 
the  handler  under  the  direction  and 
supervision  of  a  Federal  or  Federal-State 
Inspector  or  the  committee.  Master 
containers  may  bear  the  identification 
instead  of  the  individual  containers 
within  said  master  container.  . 

(d)  Insofar  as  the  requirements  of  this 
section  are  concerned,  the  length  of  time 
for  which  an  inspection  certificate  is 
valid  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(e)  When  potatoes  are  inspected  in 
accordance  with  the  requirements  of 
this  section,  a  copy  of  each  inspection 
certificate  issued  shall  be  made 


available  to  the  committee  by  the 
inspection  service. 

(f)  The  committee  may  reconmiend 
and  the  Secretary  may  require  that  no 
handler  shall  transport  or  cause  the 
transportation  of  potatoes  by  motor 
vehicle  or  by  other  means  unless  such 
shipment  is  accompanied  by  a  copy  of 
the  inspection  certificate  issued  thereon, 
or  other  evidence  of  inspection 
acceptable  to  the  Secretary  such  as  a 
Positive  Lot  Indentification  stamp,  to 
indicate  that  such  inspection  has  been 
performed.  Such  certificate  or  document 
shall  be  surrendered  to  such  authority 
as  may  be  designated. 

Reports  and  Recordkeeping 

§  949.80    Reports  and  reconSkeeplng. 

Upon  request  of  the  committee,  made 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committee, 
in  such  manner  and  form  and  at  such 
time  as  it  may  prescribe,  such  reports 
and  other  information  as  may  be 
necessary  for  the  committee  to  perform 
its  duties  under  this  part 

(a)  Such  reports  may  include,  but  are 
not  necessarily  limited  to,  the  following: 

(1)  The  quantities  of  potatoes  received 
by  variety  by  a  handler  during  any  or  all 
periods  0^  a  season; 

(2)  The  quantities  disposed  of  by  the 
handler,  segregated  as  to  quantities 
subject  to  regulation,  and  where 
necessary,  segregated  as  to  types  of 
outlets  and  special  or  modified 
regulations  applicable  to  alternative 
oudets,  and  including  quantities  not 
subject  to  regulation; 

(3)  The  date  of  each  such  disposition 
and  the  identification  of  the  carrier 
transporting  such  potatoes; 

(4)  Information  essential  to 
identification  of  any  or  all  specific 
quantities,  lots,  and  disposition  or 
potatoes  handled  under  §  S  949.53  to 
949.55,  inclusive,  which  may  include 
identification  of  inspection  certificates, 
exemption  certificates,  certificates  of 
privilege,  or  other  appropriate 
identification,  including  the  destination 
of  each  special  shipment  where 
necessary. 

(b)  All  such  reports  shall  be  held 
under  appropriate  protective 
classification  and  custody  by  the 
committee,  or  duly  appointed  employees 
thereof,  so  that  the  information 
contained  therein  which  may  adversefy 
affiect  the  competitive  position  of  any 
handler  in  relation  to  other  handlers  will 
not  be  disclosed.  Compilations  of 
general  reports  from  data  submitted  by 
handlers  is  authorized,  subject  to  the 
prohibition  of  disclosure  of  an  individual 
handler  indentify  or  operations. 
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(c)  Each  handler  shall  maintain  for  at 
least  2  succeeding  year*  such  records 
and  documents  on  {wtatoes  received  by 
such  handler  m  may  be  necessary  to 
verify  reports  submitted  to  the 
committee  pursuant  to  this  section. 

(d)  For  the  purpose  of  assuring 
compliance  with  recordkeeping 
requirements  and  verifjring  reports  of 
handlers,  the  Secretary  and  the 
committee,  through  their  duly  authorized 
employees  or  agents,  shall  have  access 
to  any  premises  where  applicable 
records  are  located,  and  where  potatoes 
are  handled,  and  at  any  time  during 
reasonable  business  hours  shall  be 
permitted  to  inspect  such  handler's 
premises  and  any  potatoes  held  by  such 
handler  and  examine  any  and  all 
records  of  such  persons  with  respect  to 
matters  within  me  purview  of  this  part 

Compliance 


IMM1 

No  person  shall  handle  potatoes 
except  in  conformity  with  the  provisions 
of  this  subpart  and  the  regulations 
issued  thereunder. 

Miscellanaous  ProviaioM 

f94M2   MgMoftlwSacretwy. 

The  members  of  the  committee 
(including  successors  and  alternates) 
and  any  agent  or  employee  appointed  or 
employed  by  the  committee  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  ri^t  of  the  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval  the  disapproved 
action  of  the  committee  shall  be  deemed 
null  and  void,  except  as  to  acts  done  in 
reliance  thereon  or  in  complismce 
therewith  prior  to  such  disapproval  by 
the  Secretaiy. 

(949J4   Termination  or  suapenaion. 

(a)  The  Secretary  may  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act 

(b)  Producer  referendum.  (1)  The 
Secretary  shall  terminate  in  accordance 
with  section  8(c)(16)B  of  the  Act  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  whenever  the  Secretary 
finds  that  such  termination  is  favored  by 
a  majority  of  producers,  who  during  a 
representative  period,  as  determined  by 
the  Secretary  have  been  engaged  in  the 
production  of  potatoes  for  market: 
Provided,  That  such  majority  has,  during 
such  representative  period,  produced  for 


market  more  than  fifty  percent  of  the 
volume  of  such  potatoes  for  market 
Provided  further.  That  termination  shall 
be  announced  before  the  beginning  of 
the  ensuing  fiscal  period. 

(2)  The  Secretary  shall  conduct  a 
referendum  every  sixth  fiscal  year  with 
the  first  such  referendum  to  be 
conducted  within  six  years  from  the 
effective  date  of  this  section,  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  producers.  The 
Secretary  may  terminate  the  provisions 
of  this  part  at  the  end  of  any  fiscal  year 
in  whidi  the  Secretary  has  found  that 
continuance  of  this  subpart  is  not 
favored  by  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  potatoes  in  the 
production  area.  Such  termination  of  the 
part  shall  be  announced  on  or  before  the 
end  of  the  fiscal  year. 

(c)  The  provisions  of  this  part  shall  in 
any  event  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease  to  be  in  effect 

I949J5    Proc— Ohiga  after  temilntlon. 

(a)  Upon  the  termination  of  the 
provisions  of  this  part  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee  of  all  funds  and  property  then 
in  the  possession  of  or  under  control  of 
the  commitiee,  including  claims  for  any 
funds  unpaid  or  property  not  d^ivered 
at  the  time  of  such  termination.  Action 
by  said  trusteeship  shall  require  the 
concurrence  of  a  majority  of  the  said 
trustees. 

(b)  The  said  tr^istees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall  from  time  to  time 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Secretary 
may  direct  and  shall  upon  the  request  o^ 
the  Secretary,  execute  such  assignments 
or  other  instnmients  necessary  or 
appropriate  to  vest  in  such  person  full 
tide  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  said 
committee  or  the  trustees  pursuant  to 
this  part 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the 
committee  or  its  members  pursuant  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  committees  and  upon  the  said 
trustees. 


f  M9.M   Effect  of  iMiiiinalKNi  or 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not  (a)  affect  or  waive  any  right, 
duty,  obligation,  or  liability  wdiich  shall 
have  arisen  or  which  may  thereafter 
arise  in  connection  with  any  provision 
of  this  subpart  or  any  regulations  issued 
under  this  subpart;  or  (b)  release  or 
extinguish  any  violation  of  this  subpart 
or  of  any  regulations  issued  under  this 
subpart  or  (c)  affect  or  impair  any  rights 
or  remedies  of  the  Secretary  or  of  any 
other  person  with  respect  to  any  such 
violations. 

§  949.S7    Duration  of  immunities. 

The  benefits,  privileges  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
the  termination  of  this  part,  except  with 
respect  to  acts  done  under  and  during 
the  existence  of  this  part 

S949J«    Agents. 

The  Secretary  may.  by  designation  in 
writing,  name  any  person,  including  any 
officer  or  employee  of  the  United  States, 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part 

9949J9   Derogatioa 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise,  or  in  accordance  with  such 
powers,  to  act  in  the  premises  whenever 
such  action  is  deemed  advisable. 

S  949.90    Personal  Hat>ility. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or  joinUy 
with  others,  in  any  way  whatsoever,  to 
any  handler  or  to  any  person  for  errors 
in  judgment  mistakes,  or  other  acts, 
either  of  commission  or  omission,  as 
such  member,  alternate,  agent  or 
employee,  except  for  acts  of  dishonesty, 
willful  misconduct  or  gross  negligence. 

§949.91    Separability. 

ff  any  provision  of  this  part  is 
declared  invalid  or  the  applicability 
thereof  to  any  person,  circumstances  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  any  other 
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person,  circumstances  or  thing  shall  not 
be  affected  thereby. 

$949.92   AmsndnientSa 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the 
committee  or  by  the  Secretary. 

Signed  at  Washington.  DC.  on  May  31. 
1989,  to  l>ecome  effective  June  2. 1969. 
|o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  89-13243  Piled  fr-1-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminletration 

14CFRPart39 

(Doci(et  Na  S8-MIIII-57-AO;  Amdt  39-«2301 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  requires  replacement  of 
certain  underwing  fuel  tank  access 
doors  with  stronger,  fire-resistant  doors. 
This  amendment  is  prompted  by  several 
incidents  of  door  penetration  by  tire  and 
engine  debris,  which  restilted  in  spillage 
of  significant  quantities  of  fuel  This 
condition,  if  not  corrected,  could  result 
in  a  fire. 

DATES:  Effective  July  B,  1089. 
ADOfiCSSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattie,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattie, 
Washington,  or  Seattie  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattie,  Washington. 
FOU  FUfrrHER  INRMMATION  CONTACT: 
Mr.  Michael  E.  Dostert  Propulsion 
Branch,  ANM-140S,  telephone  (206)  431- 
1974.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattie.  Washington. 
98168. 

SUPPLEMENTARY  information:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747  series  airplanes, 
which  requires  that  certain  fuel  tank 


access  doors  be  replaced  with  improved 
types  with  more  impact  resistance,  was 
published  in  the  Federal  Register  on 
September  19, 1968  (53  FR  36340).  The 
comment  period  closed  on  November  10, 
198a 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  only  comments  received  were 
submitted  by  the  Air  Transport 
Association  (ATA)  of  America  on  behalf 
of  its  member  airlines.  The  ATA 
requested  the  proposed  AD  be 
withdrawn  if  die  FAA  planned  to  adopt 
a  Federal  Aviation  Regulations  (FAR) 
Part  121  rule,  requiring  replacement  of 
the  subject  fuel  tank  access  doors.  The 
FAA  does  not  concur  that  issuance  of 
the  proposed  AD  action  should  be 
deferred  pending  Part  121  rulemaking 
activity.  A  total  of  16  fuel  tank  access 
door  penetration  incidents,  including  3 
of  the  inboard  access  doors,  have  been 
reported  on  Model  747  airplanes.  In  light 
of  this  service  history  and  immediate 
safety  implications,  tiie  FAA  has 
determined  that  the  need  for  timely 
action  specific  to  the  Model  747  airplane 
is  appropriate. 

The  ATA  also  requested  that  the 
proposed  4-month  compUance  period  be 
extended  to  at  least  one  year  after  the 
effective  date  of  the  AD  to  allow 
operators  to  obtain  parts  and  schedule 
retrofit  of  the  fuel  tank  access  doors. 
The  FAA  concurs  in  part  with  this 
request  The  proposed  compliance  time 
of  4  months  for  replacement  of  the 
inboard  fuel  tank  access  doors  and  30 
months  for  the  remaining  14  doors  was 
established  after  careful  consideration 
of  the  degree  of  risk,  the  number  of 
airplanes  affected,  the  predicted 
availability  of  parts,  and  the  potential 
for  disruption  in  operators'  scheduled 
operations.  Following  issuance  of  the 
NPBiM.  the  FAA  has  been  advised  that 
problems  in  access  door  production 
schedules  have  occurred,  and.  therefore, 
8  months  will  be  required  to  produce  the 
required  number  of  replacement  doors. 
Accordingly,  the  FAA  has  revised 
paragraph  A.  to  extend  the  compliance 
time  from  4  months  to  8  months  for 
replacement  of  the  four  inboard  access 
doors.  However,  the  30-month 
compliance  time  for  replacement  of  the 
remaining  14  doors  per  airplane  has  not 
been  changed. 

Paragraph  A.  has  also  been  revised  to 
specify  more  accurately  the  number  and 
location  of  access  doors  required  to  be 
replaced. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  tiie 
adoption  of  the  proposed  rule,  with  the 
changes  noted  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
aAy  operator,  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  700  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  208  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  60  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Replacement 
door  material  costs,  based  on  the 
manufacturer's  kit  price,  are  estimated 
to  be  $600  per  door  (18  doors  total  per 
airplane).  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,745,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  tiie  Federal  Aviation  ' 
Regulations  as  follows: 

PART  39-(  AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CPR  lias. 


BEST  COPY  AVAILABLE 
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2.  Section  39.13  is  amended  by  adding 
the  following  new  alrworthineM 
directive: 

_^  AppliM  to  Uodel  747-100. 747-aoa 
747-aoa  and  747-SP  aerie*  •irplanea, 
certificated  to  any  category.  CompUaooe 
required  as  indicated,  unleM  previously 


To  »«-'—«—  iM  fire  haxard  as  a  result  of 
lower  wiag  sarfiMS  hei  tank  access  door 
penetretioa  due  to  iaipact  from  low  energy 
engine  and  tire  debris,  acoomiriiah  tlie 
following: 

A.  Within  the  next  8  months  after  the 
effective  date  of  tUs  AD,  replace  the  two 
inboard  foel  tank  access  doors  on  each  lower 

,  wing  skai  (No*.  S44AB  and  545AB)  on  the  left 
wing  and  (No*.  644AB  and  e4SAB)  on  die 
right  wing,  with  doors  having  impact 
resistance  equivalent  to  that  of  a024-T3 
aluminum  0.140-inch  thick,  as  approved  by 
the  Manager,  Seattle  Aircraft  Certiflcatioa 
Office,  PAA.  Nordiwest  Mountain  Re^on  in 
accordance  widi  the  procedures  described  in 
Section  »-ll-02  of  the  Boeing  Model  747 
Maintenance  Manual  The  repiacement  doors 
must  also  be  fire  resistanL  as  defined  in  the 
Federal  Aviation  Regulations,  Part  1. 

B.  Within  the  next  30  month*  after  the 
effective  date  of  this  AO.  replace  d>e 
fbllowing  14  lower  wing  surface  fuel  tank 
acce**  doors,  seven  on  the  left  wing  (Nos. 
64aAB.  S4eBa  552AE  552BB,  552CB.  562DB. 
and  SsizEB),  and  seven  on  the  right  wing  (No*. 
M6Aa  64eBa  662Aa  eSZBE  052CB.  65208. 
and  652EB).  with  doors  having  impact 
resistance  equivalent  to  that  of  2024-T3 
aluminum  ai40-inch  thick,  as  approved  by 
the  Manager.  Seattle  Aircraft  Certification 
Office,  FAA,  Nordnvest  Mountain  Region,  in 
accordance  with  the  procedure*  de*cribed  in 
Section  2»-ll-4tt  of  the  Boeing  Model  747 
Maintenance  MaaaaL  Hie  replacement  door* 
must  also  be  fire  resistant,  as  defined  in  the 
Federal  Aviation  Regulations.  Part  1. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compHance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  wiien  approved  by  the  Manager, 
Seattle  Airoafi  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  *houkl  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  vvill  either  concur  or 
comment  and  d>en  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  at  die 
Seattle  Aircraft  Certification  Office. 


9010  Bast  Maisinal  Way  South.  Seattle. 
Washington. 

This  Mn*iiilia*iit  beoone*  effective  Jiriy  6, 
IflOO. 

l**«ad  in  Seatde.  Wa*hingtoa  on  May  22. 
i9ea 

UrayA.K*ith. 

Managar,  TroimportAirplaae  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  a»-1304e  Piled  6-1-80;  ft46  am] 


14CFRPwt71 

(Airspace  Docliet  No.  Ot-AWP-ai  1 
Alloratfon  of  VOR  Fodwal  Akiwy; 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 


n  This  amendment  alters  the 
description  of  Federal  Airway  V-235  by 
extending  the  airway  from  Mormon 
Mesa.  NV.  to  Peach  Springs.  AZ.  A 
special  flight  niles  area  has  been 
established  around  the  Grand  Canyon, 
CO.  area.  The  flight-free  zone  restricts 
aircraft  in  the  Grand  Canyon  area  from 
operating  below  14.500  feet  mean  sea 
level  (MSL).  This  action  provides  an 
airway,  outside  of  the  zone,  with  a  lower 
minimum  en  route  altitude  (MEA), 
thereby  aiding  pilots  unable  to  operate 
at  higher  altitudes. 

KFncnVC  OKm  OOOl  u.Lc  July  27. 1969. 
PON  RIRTMM  MPORMATIOH  CONTACT: 
Lewis  W.  StiU.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20S91: 
telephone:  (202)  287-e25a 
•UPPteMENTAIIV  MFOnMATtOIC 

History 

On  March  23, 1989.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  V-235  by  extending  the 
airway  from  Mormon  Mesa,  NV,  to 
Peach  Springs.  AZ  (54  FR 11960).  Special 
fli^t  rules  have  been  established  for  the 
Grand  Canyon  area.  This  flight-free  area 
zone  restricts  aircraft  proceeiding 
northbound  bom  the  Grand  Canyon 
bom  operating  below  14,500  feet  MSL 
This  action  provides  a  lower  MEA 
between  Merman  Mesa  and  Peach 
Springs.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 


changes,  t^i*  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  rapobUshed  bi 
Handbook  7400.as  dated  {anuaiy  3. 
1980. 

Hie  Rule 

This  am«idment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Federal  Airway  V-235  by 
extending  the  airway  froia  Mormon 
Mesa.  NV,  to  Peach  Springs.  AZ.  A 
special  flight  rules  area  has  been 
established  around  the  Grand  Canyon. 
CO,  area.  The  flight-free  zone  restricts 
aircraft  opoations  in  certain  parts  of  the 
Grand  Canyon  area  below  14,500  MSL 
This  action  provides  an  airway  outside 
of  the  special  flight  niles  area,  with  a 
lower  MEA.  thereby  aiding  pilots  unable 
to  operate  at  those  higher  altitudes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  fOT  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  ■ 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  (rfSnbiacts  in  14  Cm  Part  71 

Aviation  safety.  VOR  Federal  airways 

Adoption  of  ttia  Amemfanent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  ft^ws: 

Authority.  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  10e(g] 
(Revised  Pub.  L  97-44a  January  12. 1983);  14 

CFRii.aa 

§71.123   lAmamladl 

2.  Section  71.123  is  amended  as 
follows: 
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V-2SS    (AflMBdad] 

By  removing  the  words  "From  Morman 
Meaa,  NV,  via  INT  Morman  Mesa."  and 
•ubatituting  the  words  "From  Peach  Springs, 
AZ,  Mormon  Mesa.  NV.  via  INT  Mormon 
Mesa" 

Issued  in  Washingtoa  DC,  on  May  22, 1989. 
Otlsinal  signad  by  WUUam  C  Davis, 
Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  80-13049  Filed  6-1-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  e»-AWI»-«] 

Alteration  of  VOR  Federal  Airway; 

CaUfomla 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  San  Jose,  CA.  very  high 
frequency  omni-directional  radio  range 
(VOR)  has  been  relocated 
approximately  2  miles  west  of  its 
current  location  to  coordinates  lat 
3r22'29"  N.,  long.  121*56'36"  W.  Federal 
Airway  V-334  is  the  only  airway 
affected  by  the  relocation  and  this 
action  amends  the  description  of  that 
airway  concurrent  with  the  relocation  of 
San  Jose  VOR. 

EFFECTIVE  DATE:  0901  u.ta,  Jtlly  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-0250. 
SUPPiEMENTARV  information: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  description  of  VOR  Federal  Airway 
V-334  due  to  the  relocation  of  the  San 
Jose,  CA.  VOR.  The  airway  is  being 
realigned  concurrent  with  the  relocation 
of  that  navigational  aid.  This 
redescription  does  not  involve  a 
significant  change  in  controlled  airspace 
and  is  a  minor  technical  amendment  in 
which  the  public  would  not  be 
particularly  interested  in  commenting. 
Therefore,  I  find  that  notice  and  pubOc 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore  — (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  in^>act  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act 

Lbt  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  VOR  Federal  airway. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority.  48  U.S.C  1348(a),  13S4(a),  ISIO: 
Executive  Order  10854;  48  U.S.a  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.123    [Amandedl 

2.  Section  71.123  is  amended  as 
follows: 

V-S34    (Revisedl 

From  San  Jose,  CA:  INT  San  Jose  025'  and 
Sacramento,  CA.  194*  radials;  Sacramento. 

Issued  in  Washington.  DC  on  May  22, 1988. 

Wimam  C  Davis. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc  89-13048  Piled  6-1-89;  8:45  am) 
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14  CFR  Part  71 

[Alrapace  Docket  Na  89-ASO-22] 

Amendment  to  Tranaitlon  Area, 
Vidalia,GA 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  is  editorial 
in  nature  and  does  not  alter  dimensions 
of  the  existing  Vidalia.  Georgia, 
transition  area.  The  current  description 
contains  reference  to  the  Onion  RBN. 
With  installation  of  an  ILS  Localizer,  the 


RBN  now  functions  as  an  outer  compass 
locater/LOM  and  the  name  of  the  RBN 
is  now  "ONYUN."  This  amendment 
changes  the  reference  from  Onion  RBN 
to  ONYUN  LOM. 

dates:  Effective  date:  0901  u.Lc..  July  27, 
1989.  Comments  must  be  received  on  or 
before  June  20, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  ASO-530,  Manager, 
Airspace  and  Procediu^s  Branch. 
Docket  No.  89-ASO-22,  Air  Traffic 
Division.  P.O.  Box  20636.  AUanta. 
Georgia  3032a 

The  offidtil  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652, 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344.  telephone:  (404)  763-7646. 

FOR  FURTHER  MFORMAT10N  CONTACT 
James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administi^tion.  P.O.  Box  20636,  Atianta, 
Georgia  30320:  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  oo  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  editorial 
change  in  the  VidaUa,  Georgia, 
transition  area  which  involves  changing 
the  reference  from  Onion  RBN  to 
ONYUN  LOM.  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulatioa  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
S  71.181  of  Part  71  of  tiie  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  amend  the  description  of  the  Vidalia. 
Georgia,  transition  area.  The  reference 
to  the  Onion  RBN  is  in  error  and  is  being 
corrected  to  the  ONYUN  outer  compass 
locater/LOM  The  airspace  dimensions 
df  the  transition  area  remain  unchanged. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
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FAA  Handbook  740a6E  dated  January  3. 
198a 

Under  the  drcumttancee  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
correct  the  description  of  the  Vidalia, 
Georgia,  transition  area.  This  change  is 
editorial  in  nature  and  does  not  alter  the 
dimensions  of  the  existing  transition 
area.  Tberefora.  I  find  that  notice  and 
public  procedure  under  6  U.S.C  553(b) 
are  unnecessary  and  contrary  to  the 
public  interest 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cufient.  H.  therefore,  (1)  is  not  a  "ma)or 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
signiJBcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Sd^ects  in  14  CFR  PaH  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  AmandmeDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-0C8IQNATI0N  Of  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
COHTROLLEO  AIRSPACE.  AND 
REPORimO  POINTS 

1.  The  authority  citati<m  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13S4(a).  1610; 
Executive  Order  10S54: 40  U.S.C  10e(g) 
(R«viMd  Public  Law  87-440.  )aouaiy  12. 
1983):  14  CFR  ll.aa 

2.  Section  71.181  is  amended  as 
follows: 

Vidalia,  Georgia  (Amandedl 

By  subfltitatiiig  the  word*  't>NYUN  LOKT 
in  lieu  of  the  tenn  "Onion  RBIT  where  it 
appears  in  the  existing  description. 

Issued  in  East  Point  Georgia,  on  May  17. 
IflOO. 

wnHam  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

pit  Doc.  80-13047  Filed  »-l-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pwt  172 

[Docket  Na8SF-034«] 

Food  AddMvM  Pormlttod  for  Dhroct 
Addition  to  Food  for  Human 
Consumption;  Aspartamo 


r.  Food  and  Drug  Administration. 
ACnow;  Final  rule. 

summary:  The  Food  and  Drug 
AdministratioB  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  in  frozen, 
ready-to-thaw-cmd-eat  cheesecakes, 
fruit  and  fruit  toppings.  This  action  is  in 
response  to  a  petition  filed  by  Foodways 
National.  Ina 

DATIS:  Effective  June  2, 1969;  written 
objections  and  requests  for  a  hearing  by 
July  3. 1989. 

APOmil.  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
Room.  4-62,  5600  Fishers  Lane, 
Rockville.  MD  20657. 
TON  mUTHBI  INFOWMATIOW  CONTACT: 
Carl  L  Giannetta,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFF-^34), 
Food  and  Dni^  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 
426-5487. 

•umiMfNTARV  infonmatwn:  In  a 
notice  published  in  the  Federal  Register 
of  Aijigust  23, 1985  (50  FR  34197),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  5A3874)  had  been  filed  by 
Foodways  National.  Inc.,  P.O.  Box  44, 
Boise,  ID  83707,  proposing  that  S  172.804 
Aspartame  (21  CFR  172.804)  be  amended 
to  provide  for  the  safe  use  of  aspartame 
as  a  sweetener  in  fitoen  cheesecakes, 
fruit  and  fruit  toppings. 

FDA  has  evahuted  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in 
S  172.804(c)  as  set  forth  below.  The 
agency  emphasizes  that  the  introductory 
paragraph  of  {  172.804  provides  that 
aspartame  may  only  be  used  for  those 
ptuposes  "for  which  standards  of 
identity  established  under  section  401  of 
the  [Federal  Food,  Drug,  and  Cosmetic] 
Act  do  not  preclude  such  use." 

The  filing  notice  describes  the 
products  covered  in  the  petition  as 
fitnen  cheesecakes,  fruit,  and  fruit 
toppings.  However,  the  petition  further 
described  these  products  as  "ready  to 
thaw  and  eat"  The  agency  has  included 
this  language  in  the  regulation  to  clarify 


that  the  products  covered  by  the 
regulation  are  not  beat  treated  (cooked) 
subsequent  to  diavring. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  docimients 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  3, 1989,  file  wiUi 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shaU  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularify  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  bearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  B^^nch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Ust  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART  172-FOOO  ADDITIVES 
PERMITTED  FOR  DIRECT  AODfTION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authorify  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  408. 72  SUt  1784- 
1788  as  amended  (21  U.&C  321(8).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(19)  to  read  as 
follows: 

f172J04    Aspwtama. 


(c)  •  •  • 

(19)  Frozen,  ready-to-diaw-and-eat 
cheesecakes,  fruit  and  fruit  toppings. 
*       •       •       •       • 

Dated:  May  2a  lOea 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affair*. 

[FR  Doa  89-13119  Filed  8-1-80;  &-45  am] 


21  CFR  Part  172 
[Docfcet  Na  67F-0240] 

Food  Addtthree  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumpttoni  Aspartame 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  frozen  dairy  and  nondairy 
frostings,  toppings,  and  fillings.  This 
action  is  in  response  to  a  petition  filed 
by  the  Foodways  National.  Inc.,  and  the 
NutraSweet  Co. 

dates:  Effective  June  2, 1989;  written 
objections  and  requests  for  a  hearing  by 
July  3, 1989. 


FOR  niRTHCR  INFORMATION  CONTACT: 
Carl  L  Giannetta,  Center  for  Food 
Safefy  and  Applied  Nutrition  (tffT-334), 
Food  and  Drug  Administration.  200  C  St 
SW.,  Washington.  DC  20204,  202-426- 
5487. 


:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  USD  20657. 


r ANY  WgORMATION.  In  a 

notice  published  in  the  Federal  Register 
of  August  21. 1967  (52  FR  31667),  FDA 
announced  tliat  a  food  additive  petition 
(FAP  7A4014)  had  been  filed  by  Uie 
Foodways  National.  Inc.,  P.O.  Box  10, 
Ontario,  OR  97914;  and  the  NutraSweet 
Co.,  4711  Golf  Rd.,  Skokie,  EL  60076, 
proposing  that  {  172.804  Aspartame  (21 
CFR  172.804)  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  fitjzen  dairy  and  nondairy 
fit)sting8,  toppings,  and  fillings. 

FDA  has  evaluated  data  in  the 
petiticm  and  other  relevant  material  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  The  agency  emphasizes 
that  the  introductory  paragraph  of 
S  172.804  provides  that  aspartame  may 
only  be  used  for  those  purposes  "for 
which  standards  of  identity  established 
under  section  401  of  the  [Federal  Food 
Drug,  and  Cosmetic]  Act  do  not  preclude 
such  use."  Thus,  for  example,  aspartame 
may  not  be  used  in  sweet  cocoa  and 
vegetable  fat  (other  than  cacao  fat) 
coating  that  complies  with  21  CFR 
163.150. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safefy  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  fh)m  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  imjiact  statement  is  not 
required  Hie  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  &«nch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  3, 1988  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularify  the  provisions  of  the 
reguJaUon  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  E^anch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART172— FOOD  ADOmVES 
PERMfTTEO  FOR  DIRECT  ADOmON 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authorify  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409.  72  StaL  1784- 
1788  as  amended  .  (21  U.S.C  321(8).  346):  21 
CFR  5.10  and  SJBl. 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(20)  to  read  as 
follows: 


§172.604 


(20)  Frozen  dairy  and  nondairy 
hustings,  toppings,  and  fillings. 
•        •        »        •        • 

Dated  May  28, 1989. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc  89-13120  Filed  6-1-89;  &45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoMtOuard 

33CFRPart165 

[COTP  BaMmor*.  MD  Regulation  M-02] 

Security  Zone  Regulations:  Severn 
River  and  Annapolis  Harbor. 

AOCNCV:  Coast  Guard.  DOT. 

ACnoic  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  xone  in  Severn 
River  and  Annapolis  Harbor>  Aimapolis, 
Maryland.  The  security  sone  is  needed 
to  protect  the  participants  attending  the 
SEALINK  88  Symposium  being 
sponsored  by  the  Government  of  the 
United  States  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature.  IZntry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  or  his 
authorized  representative. 
tmcnvc  DATES:  These  regulations  are 
effective  from  8:00  a  jn.,  June  12. 1989  to 
11:00  a.m..  June  IB,  1989.  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Baltimore,  Maryland. 

FOR  FURTMCR  INFORMATtON  CONTACT: 

Lieutenant  Commander  F.C.  Buckley,  at 
U.S.C.G.  Marine  Safety  Office,  Custom 
House,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022,  (301)  982-6105. 
SUPPtXMCNTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
Federal  Ragistar  publication.  Publishing 
an  NPRM  and  delaying  the  effective 
date  of  this  security  zone  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
the  participants  attending  the  SEALE^^ 
89  Symposium  from  injury  due  to 
sabotage  or  other  subversive  acts. 

DraftiDg  Infotmatioo 

The  drafters  of  this  regulation  are 
Lieutenant  C(Mnmander  F.C.  Buckley, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Lieutenant  Commander  RJC  Kutz, 
Project  Attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussioa  of  Ragulatkm 

The  Coast  Guard  is  establishing  a 
security  zone  in  the  Severn  River  and 
Annapolis  Harbor,  Annapolis, 
Maryland,  to  protect  the  participants 
attending  the  SEALINK  80  Symposium 
being  sponsored  by  the  Government  of 
the  United  States.  The  symposium  will 


be  held  at  the  U.S.  Naval  Academy 
between  June  12  and  June  15, 1989.  No 
vessels  will  be  allowed  to  navigate 
withhi  the  security  zone  around  the 
Naval  Academy  except  by  speciHc 
permission  and  direction  from  a 
designated  Coast  Guard  commissioned, 
warrant,  or  petty  officer  on  scene.  Coast 
Guard  vessels  will  be  on  scene  around 
the  dock  to  notify  boaters  of  restrictions 
and  to  enforce  the  security  zone.  To 
assist  the  public  in  identifying  Coast 
Guard  representatives  of  die  Captain  of 
the  Port,  these  individuals  will  be 
wearing  a  distinctive  SEALINK  ballcap. 
Yellow  buoys  also  will  be  set  along  the 
perimeter  of  this  portion  of  the  zone.  In 
addition,  all  vessels  and  persons  will  be 

Erevented  from  entering  the  waters 
elow  or  within  fifteen  yards  of  the 
Annapolis  Hilton  Hotel,  including  any 
projections  and  associated  structures, 
and  the  barge  moored  alongside  the 
Annapolis  Hilton  Hotel  catwalk,  without 
the  permission  of  the  Captain  of  the  Port 
or  representative  of  the  Captain  of  the 
Port 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Tide  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  USC 1231: 50  USC 191: 33  CFR 
1.06-1(8).  bJO*~\,  aO^-6,  and  ieO.5;  49  CFR 
1.46. 

2.  A  new  §  165.T0538  is  added  to  read 
as  follows: 

S16fi.T053S    Security  Zone:  Severn  River 
and  AiMMpole  HartMr,  Annapotte,  Maryland. 

(a)  Location.  The  following  areas  are 
a  security  zone: 

(1)  The  waters  of  the  Severn  River  and 
Annapolis  Harbor  bounded  by  the 
Naval  Academy  Seawall  and  a  line 
connecting  the  following  points: 

Latitude  Longitude 

ss'sroe.!'  N  Tvzanija'  w 

sarseriijo'  N  Ts'anai'  w 

tartanzA'  N  Traiw  w 

arsaiia*  N  7e*2sxM  j*  w 

arsrsis'  N  Te'waic  w 

srsrsr.i*  n  Ts'zrias'  w 

38*Sr36S'  N  7e*29'OZS'  W 

M'SVMjy  N  70'29'Ot.a'  w 

(2)  The  waters  below  or  within  fifteen 
yards  of  the  Annapolis  Hilton  Hotel, 
including  any  projections  and 
associated  structures,  the  waters  within 
fifteen  yards  of  the  barge  moored 
alongside  the  hotel  catwalk,  and  the 
hotel  catwalk  itself. 


(b)  Representative  of  the  Captain  of 
the  Port.  A  "representative  of  the 
Captain  of  the  Port"  is  any  uniformed 
United  States  Coast  Guard 
commissionel  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port  Baltimore.  Maryland  to  act 
on  his  behalf  with  respect  to  this  zone. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  remain  in,  or  anchor  in 
the  security  zone  without  the  permission 
of  the  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Purt 

(2)  Each  person  and  vessel  in  the 
security  zone  shall  immediately  obey 
any  direction  or  order  of  the  Captain  of 
the  Port  or  any  representative  of  the 
Captain  of  the  Port 

(3)  For  further  information  contact  the 
Coast  Guard  Marine  Safety  Office, 
Baltimore,  at  (301)  962^5105  or  the  on 
scene  Coast  Guard  patrol  vessels  on 
VHF  FM  16. 

(4)  The  general  regulations  in  section 
163.33  of  th)8  part  do  noi  apply  to  this 
security  zone. 

(d)  Effective  Dates.  These  regulations 
are  effective  from  8:00  a.m.,  June  12, 1989 
to  11:00  a.m.,  June  16, 1989,  unless 
sooner  terminated  by  the  Captain  of  the 
Port  Baltimore,  Maryland. 

Dated:  May  22, 1989. 

{.H.  Parent 

Captain,  U.S.  Coast  Caard,  Captain  of  the 
Port,  Baltimon,  Maryland. 

[FR  Doc.  69-12947  Filed  6-1-89;  8:45  am] 

■ajjNO  cooc  4Sie-M-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Wttiskeytown  Unit,  Whiekeytown- 
Shasta-Trinity  NatkNMl  Recreation 
Area,  CA;  Gold  Panning  RegulathNW 

AOENCY:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  On  February  9, 1988,  die 
National  Park  Service,  Department  of 
the  Interior,  published  in  Uie  Federal 
Register  (53  FR  88-3759)  a  proposed  rule 
to  permit  the  activity  of  gold  panning 
within  the  Whiskeytown  Unit 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area.  An  editorial  correction 
was  printed  in  the  Federal  Registv  (53 
FR  88-7466)  on  March  8, 1988.  This 
proposal  was  made  available  for  public 
review  and  comment  for  a  period  of 
thirty  (30)  days  following  publication  in 
the  Federal  Register,  and  ending  on 
March  10, 1988.  One  supporting 
comment  was  received  regarding  the 
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issuance  of  permits  to  visitors  who  wish 
to  participate  in  this  activity.  As  a 
result  the  final  rule,  except  for  a  minor 
editorial  change,  is  published  unchanged 
from  the  proposed  lule.  It  has  been 
pronudgated  to  permit  a  level  of  public 
use  and  enjoyment  of  the  area  resources 
consistent  with  the  establishment  of  the 
Whiskeytown  Unit  Whiskeytown- 
Shasta-Trinity  National  Recreation  Area 
to  provide  for  both  preservation  and 
recreational  use. 

UPECIIVl  OATC  July  3, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ray  C.  Foust  Superintendent 
Whiskeytown  Unit  Whiskeytown- 
Shasta-Trinity  NRA,  P.O.  Box  188. 
Whiskeytown,  California  96095, 
Telephone:  (916)  241-6584). 

MPPLEMCNTARV  information: 

Badcgroond 

The  Whiskeytown  Unit  of  die 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area  is  the  only  existing  unit 
within  the  National  Paik  System  that 
contains  a  property,  on  the  National 
Register  of  Historic  Places,  that 
commemorates  the  California  Gold 
Rush.  Further,  a  significant  part  of  the 
interpreted  history  of  the  unit  is  related 
to  the  Gold  Rush  and  its  influences  on 
the  area  during  the  mid-1800's.  The  park 
now  allows  gold  panning  as  part  of  an 
interpretive  program.  However,  to  allow 
panning  outside  of  a  structured 
interpretive  program  and  to  allow 
visitors  to  retain  minimal  amounts  of 
gold  as  an  enhancement  of  this 
experience,  the  National  Park  Service 
proposes  this  rulemaking  pursuant  to  the 
Unit's  enabling  legislation  at  section  6. 

The  existing  National  Park  Service 
(NPS)  general  regidations  at  36  CFR 
2.1(a)(l)(iv)  Uiat  pertain  to  die 
preservation  of  natural  resources 
restrict  the  possessing,  removing  and/or 
digging  for  any  mineral  resource.  These 
provisions  apply  at  the  Whiskeytown 
Unit  of  the  National  Recreation  Area. 
However,  the  enabling  act  for  the 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area.  Pub.  L  89-336,  section 
6,  provides  the  Secretary  of  the  Interior 
with  the  authority  to  permit  the  removal 
of  nonleasable  minerals  horn  lands 
within  the  recreation  area  in  accordance 
widi  the  Reclamation  Act  of  1939  (43 
U.S.C  387). 

The  regulation  provides  the  conditions 
under  which  the  recreational  gold 
panning  will  be  allowed.  It  stipulates 
registration  requirements,  locations 
where  the  activity  will  be  allowed,  and 
controls  on  the  equipment  materials 
and  methods  by  which  the  gold  panning 
may  occur. 


A  proposed  rule  was  published 
February  9, 198&  in  die  Federal  Register 
(53  FR  3750)  to  allow  for  diis  activity.  An 
editorial  correction  was  published 
March  8, 1968,  in  die  Federal  Register 
(53  FR  7466)  to  clarify  die  mediods  of 
taking  gold  from  "any  method"  to  "any 
other  method."  No  other  changes  in  the 
final  rule  bom  the  proposed  rule  have 
occurred.  During  the  30-day  comment 
period  Uiat  expired  March  10, 1988,  one 
supporting  comment  was  received  hom 
the  Bureau  of  Land  Management  (BLM) 
recommending  that  the  permit  system 
adopted  by  the  NPS  be  similar  in  nature 
to  that  utilized  by  BLM  on  adjacent 
lands. 

Drafting  Information 

The  primary  authors  of  this  regulation 
are  Ray  C  Foust  Superintendent  and  T. 
Dwayne  Collier,  Chief  of  Visitor 
Services  and  Law  Enforcement 
Operations,  both  of  Whiskeytown  Unit 
Whiskeytown-Shasta-Trinity  NRA. 

Paperwoik  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

An  environmental  assessment  of  the 
effects  of  this  proposed  regulation  was 
prepared  and  submitted  to  the  Regional 
Director,  Western  Region,  National  Paric 
Service,  in  July,  1987.  A  statement  of  a 
"Finding  of  No  Significant  Impact"  in 
accordance  with  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332),  was  prepared  in  conjunction  with 
the  environmental  assessment  in  July, 
198& 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  While  diis 
rulemaking  has  no  economic  effect  it 
does  relax  one  existing  NPS  regulation, 
36  CFR  2.1(a)(l)(iv).  tiiat  restricU  die 
possessing,  removing  and/ or  digging  for 
any  mineral  resources. 

An  Assessment  of  Actions  Having  An 
Effect  On  Ctdtural  Resouces  was 
conducted  in  accordance  with  the 
National  Historic  Preservation  Act  16 
U.S.C.  47a  et  seq.,  it  was  determined 
that  the  proposed  activity  will  not  have 
an  adverse  effect  on  cultural  resources. 


List  of  Subjects  In  36  CFR  Part  7 

National  parks,  reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  36 
CFR  Chapter  L  Part  7  is  amended  as 
follows: 

PART  7-SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7  is 
revised  to  read  as  follows: 

Autfaofity:  16  U.S.C.  1.  3. 9a.  4e0(q).  462(ky. 
Sec  7.96  also  issued  under  D.C.  Code  8-137 
(1961)  and  D.C  Code  40-721  (1961). 

2.  Section  7.91  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

57.91    Whiskeytown  Unit  Whiskeytown- 
Shasta-TrMty  National  Recrestkm  Area. 

***** 

(d)  Gold  Panning.  (1)  As  used  in  this 
section,  the  term  "gold  panning"  means 
the  attempted  or  actual  removal  of  gold 
from  a  stream  by  using  either  a  metal  or 
plastic  gold  pan  and  a  trowel,  spoon  or 
other  digging  implement  having  a  blade 
surface  not  exceeding  4  inches  wide  and 
8  inches  long. 

(2)(i)  Unless  odierwise  designated  by 
the  superintendent  gold  panning  is 
allowed  on  all  streams.  Streams,  or 
portions  thereof,  that  are  designated 
closed  to  gold  panning  are  marked  on  a 
map  available  for  public  inspection  at 
the  office  of  the  superintendent  or  by 
the  posting  of  signs,  or  botiL 

(ii)  Prior  to  engaging  in  gold  panning,  a 
person  shall  register  with,  and  pay  a 
special  recreation  permit  fee  to.  the 
superintendent  The  superintendent 
shall  estabhsh  the  special  recreation 
permit  fee  in  accordance  with 
regulations  in  part  71  of  this  chapter. 

(iii)  A  person  may  remove  gold  from 
the  Unit  only  in  accordance  with  these 
regulations. 

(3)  The  following  are  prohibited: 

(i)  Removing  gold  by  any  method 
other  than  gold  panning,  including,  but 
not  limited  to,  the  use  of  suction,  a 
crevice  cleaner,  screen  separator,  view 
box,  sluice  box,  rocker,  dredge  or  any 
other  mechanical  or  hydraulic  device,  or 
skin  diving  equipment  such  as  a  snorkel, 
mask  or  wetsuit 

(ii)  Using  any  toxic  substance  or 
chemical,  including  mercury,  in  gold 
panning  activities. 

(iii)  Conducting  gold  panning  outside 
the  confines  of  existing  stream  water 
levels,  or  digging  into  a  stream  bank,  or 
digging  that  results  in  the  disturbance  of 
the  ground  surface  or  the  undermining  of 
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any  vegetation,  historic  feature  or  bridge 

abutment 

B«cky  NoctOB  Dunlop. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

Date;  April  24, 1969. 
(FR  Doc  89-13061  Filed  0-1-69: 8:45  am] 
aauM  oooa  «ia-7Mi 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(Fm.-SS71-2] 

Connecticut  and  Rhode  Mend  Osone 
Attaiwnent  Plane;  Control  of  Oasollne 
VolatHty 

AQCNCv:  Environmental  Protection 

Agency. 

action:  Final  rule. 


:  EPA  is  approving  State 

Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Connecticut 
and  the  State  of  Rhode  Island.  These 
revisions  will  reduce  emissions  of 
volatile  organic  compounds  from 
gasoline  by  limiting  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  sold  between 
June  30  and  September  15  in  1989  and 
between  May  1  and  September  15  of 
each  year  thereafter  to  9  pounds  per 
square  inch.  EPA  is  also  finding  that  the 
Connecticut  and  Rhode  Island  RVP 
regulations  are  "necessary  to  achieve" 
the  national  ambient  air  quality 
standard  (NAAQS)  for  ozone  and  are 
therefore  excepted  from  preemption 
under  section  211  of  the  Clean  Air  Act 
The  intended  effect  of  this  action  is  to 
make  necessary  progress  towards 
attainment  of  the  ozone  standard  as 
expeditiously  as  practicable  as  required 
under  the  Clean  Air  Act 
cmcnvi  DATC  June  3a  1989. 
AOOimscs:  Copies  of  the  submittal  are 
available  for  public  inspection  at  U.S. 
EPA.  Room  2311.  JFK  Federal  Building. 
Bostoa  MA  02203;  the  Connecticut 
Department  of  Environmental 
Protection.  State  Office  Building,  165 
Capitol  Ave.,  Hartford.  CT  06115;  and 
the  Rhode  Island  Department  of 
Environmental  Management  291 
Promenade  St.,  Providence.  RI 02906- 
5767. 

ran  nmTHCR  information  contact: 
Peter  X.  Hagerty.  (617)  56S-3224;  (FTS) 
835-3224  or  Jennifer  York.  (617)  565- 
3220;  (FTS)  835-3220. 
•UPm^MCNTARY  INFOmiATION: 

Introduction 

This  Federal  Register  notice  describes 
EPA's  decision  to  approve  revisions  to 


both  the  Connecticut  and  Rhode  Island 
SIPs  which  limit  the  volatility  of 
gasoline  from  June  30  to  September  15  in 
1980  and  from  May  1  to  September  15 
every  year  thereaner.  Since  the 
Connecticut  and  Rhode  Island 
rraulations  are  very  similar  and  the 
pubUc  comments  received  in  response  to 
EPA's  Notices  of  Proposed  Rulemaking 
were  nearly  identical  the  two  revisions 
will  be  discussed  together  in  this  notice. 
Any  differences  between  the  states  in 
the  regulations,  public  comments  or  EPA 
resfranses  will  be  clearly  identified. 
The  remainder  of  this  preamble  is 
divided  into  four  sections.  The  first 
provides  the  background  for  this  action, 
with  respect  to  both  chronology  and  the 
broad  issues  involved.  The  second 
section  presents  today's  action  and 
EPA's  rationale.  The  third  section 
summarizes  the  comments  received  on 
the  profwsed  action  and  EPA's 
responses  to  them.  The  final  section 
discusses  Rhode  Island's  revision  to  the 
test  methods  section  of  the  regulations 
to  cure  a  deficiency  identified  and 
discussed  in  EPA's  proposed  rulemaking 
notice. 

Background 

On  November  12. 1987,  Uie 
Commissioners  of  the  Northeast  States 
for  Coordinated  Air  Use  Management 
(NESCAUM)  signed  a  Memorandum  of 
Understanding  expressing  their 
intention  to  reduce  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  to  10  poimds 
per  square  inch  (psi)  starting  in  the 
summer  of  1988  and  to  9  psi  in  the 
summer  of  1989  and  continuing  every 
ozone  season  thereafter.  Since  there 
were  delays  in  adopting  necessary 
regulations,  the  1988  limit  of  10  psi  was 
eliminated  and  Connecticut  and  Rhode 
Island  passed  regulations  limiting  the 
RVP  of  gasoline  to  9  psi  from  May  1  to 
September  15  starting  in  1989  and 
continuing  each  year  thereafter.  On 
November  10, 1988,  Rhode  Island 
submitted  a  SIP  revision  to  EPA  for 
approval  to  implement  this  provision. 
Connecticut  submitted  its  SIP  revision 
on  January  30, 1989. 

On  March  16. 1989,  EPA  published 
Federal  Register  notices  proposing 
approval  of  the  Connecticut  and  Rhode 
Island  SIP  revisions  (54  FR  11016  and 
11018).  EPA  also  proposed  to  find  that 
these  revisions  were  "necessary"  to 
achieve  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone  within 
the  meaning  of  section  211(c)(4)(C)  of 
the  Clean  Air  Act  (the  Act),  in  the  event 
that  EPA  subsequentiy  took  final  action 
on  federal  RVP  regtUations. 

Section  211(c)(4)(A)  of  the  Act  states 
that  a  state  may  not  for  purposes  of 
motor  vehicle  emissions  control. 


prescribe  or  attempt  to  enforce  any 
control  or  prohibition  respecting  use  of  a 
fuel  or  fuel  additive  in  a  motor  vehicle 
engine — "(i)  if  the  Administrator  has 
found  that  no  control  or  prohibition 
under  paragraph  (1)  is  necessary  and 
has  published  his  finding  in  the  Federal 
Register,  or  (ii)  if  the  Administrator  has 
prescribed  under  paragraph  (1)  a  control 
prohibition  applicable  to  such  fuel  or 
fuel  additive,  unless  [the]  state 
prohibition  or  control  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator."  At  the  time  of  EPA'a 
proposal  on  the  Connecticut  and  Rhode 
Island  revisions,  EPA  had  proposed,  but 
not  taken  final  action,  on  federal  RVP 
control  regulations. 

On  March  22, 1988  EPA  published  a 
Federal  Register  notice  (54  FR  11868) 
taking  final  action  on  national  regulation 
of  RVP,  to  take  effect  this  summer.  The 
maximum  allowed  stunmertime  RVP  in 
Connecticut  and  Rhode  Island  under  the 
federal  regulation  is  10.5  psi.  Under 
section  211(c)(4)(A)  of  the  Act  EPA's 
final  action  preempted  inconsistent  state 
control  of  RVP  for  the  purpose  of  motor 
vehicle  emission  control,  except  in 
California.  In  its  final  action,  EPA  noted 
that  states  could  be  exempted  from 
preemption  only  if  EPA  finds  it  is 
"necessary"  to  achieve  the  NAAQS  as 
provided  in  section  211(c)(4)(C)  of  the 
Act  EPA  made  specific  note  of  the 
conditions  for  EPA  approval  of  state 
RVP  regulations. 

Description  of  Today's  Action 

EPA  today  approves  revisions  to  the 
Connecticut  and  Rhode  Island  SIPs 
which  limit  gasoline  volatility  to  9  psi 
between  June  30  and  September  15  in 
1989  and  between  May  1  and  September 
15  in  each  year  thereafter.  The 
Connecticut  and  Rhode  Island  programs 
mclude  authority  for  the  state  to  issue 
waivers  to  individual  suppliers  if 
necessary  to  avoid  supply  dislocations. 
EPA  is  approving  the  programs  as  a 
whole,  including  any  waivers  the  states 
might  issue  under  this  authority.  This 
aspect  of  EPA's  approval  is  discussed  in 
full  under  section  9  of  the  next  portion  of 
this  notice  describing  EPA's  response  to 
comments. 

EPA  is  also  expUdUy  finding  that  the 
Connecticut  and  Rhode  Island  revisions 
are  '"necessary  to  achieve"  the  NAAQS 
within  the  meaning  of  section 
211(c)(4)(C)  of  the  Act  This  means  that 
the  Connecticut  and  Rhode  Island  RVP 
regulations  are  not  preempted  by  the 
federal  RVP  regulations  promulgated  on 
March  22, 1989. 

EPA's  rationale  for  this  action  and  its 
effective  date  are  presented  below.  In 
this  context  many  issues  raised  by 
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commenters  on  the  proposal  will  be 
addressed.  The  remaining  comments 
will  be  discussed  in  the  next  portion  of 
this  notice. 

In  approving  the  Connecticut  and 
Rhode  Island  RVP  SIP  revisions,  EPA 
must  consider  requirements  imposed  by 
two  different  sections  of  the  Clean  Air 
Act  As  with  all  SIP  revisions,  section 
110  provides  the  requirements  for 
approval  into  the  Sn>.  In  this  case,  since 
EPA  has  promulgated  Federal  RVP 
regulations,  section  211(c)(4)(A) 
preempts  inconsistent  state  control. 
However,  section  211(c)(4)(C)  provides 
that  the  Administrator  may  except  a 
state  RVP  control  program  from 
preemption  if  he  finds  it  is  "necessary" 
to  achieve  the  NAAQS.  Thus,  the 
Connecticut  and  Rhode  Island  revisions 
must  satisfy  both  section  110  and 
section  211  requirements  to  gain 
approval. 

EPA  has  concluded  the  the 
Connecticut  and  Rhode  Island  RVP 
regulations  are  "necessary"  to  achieve 
the  ozone  NAAQS.  In  reaching  this 
conclusion  EPA  has  followed  the  test 
first  articulated  in  approving  the 
Maricopa  Country  Arizona  SIP  (53  FR 
17413  (May  18, 1988)  and  53  FR  30228 
(August  10. 1988))  and  later  presented  in 
the  proposed  approval  of  the 
Connecticut  and  Rhode  Island  revisions. 
EPA  stated  that  if,  after  accounting  for 
the  possible  reductions  from  all  other 
reasonable  control  measures, 
Connecticut  and  Rhode  Island  could 
demonstrate  that  RVP  controls  are  still 
required  to  achieve  the  standard,  then 
RVP  controls  are  necessary  vtdthin  the 
meaning  of  section  211(c)(4)(C).  EPA  will 
not  interpret  that  provision  to  require  a 
state  to  impose  more  drastic  measures 
such  as  driving  prohibitions  or  source 
shutdowns  before  it  can  adopt  its  own 
fuel  control  program. 

As  discussed  in  the  notice  of  proposed 
rulemaking,  the  record  indicates  that 
Connecticut  needs  VOC  emission 
reductions  on  the  order  of  at  least  37% 
from  1987  inventory  levels  to  acheive 
the  standard.  Connecticut  reviewed 
approximately  15  measures  suggested 
by  EPA  as  reasonable  in  addition  to 
RVP  control  to  9  psi  and  found  that  they 
could  together  potentially  achieve  a  24% 
reduction  bt)m  1987  levels. 
Enhancements  to  the  state's  vehicle 
inspection  and  maintenance  (I/M) 
program  could  produce  an  additional  2% 
reduction.  Similarly,  the  record  indicates 
that  Rhode  Island  needs  VOC 
reductions  on  the  order  of  at  least  28% 
bom  1988  inventory  levels  to  achieve 
the  standard.  Rhode  Island  reviewed 
other  reasonable  measures  in  addition 
to  RVP  control  including  an  enhanced 


state  vehicle  I/M  program,  and  found 
that  they  could  together  potentially 
achieve  a  10%  reduction  from  1986 
levels. 

As  indicated  in  both  the  Coimecticut 
and  Rhode  Island  proposals,  while 
EPA's  regulation  of  gasoline  to  10.5  psi 
reduces  the  emission  reduction 
attributable  to  the  state  regulation,  it 
does  not  affect  the  bottom  line — a 
shortfall  will  still  exist  EPA's  technical 
review  of  the  data  presented  in  the 
states'  submissions  and  by  the 
commenters  affirms  the  conclusion  that 
a  shortfall  will  exist  even  with  the 
implementation  of  all  other  reasonable 
state  and  federal  measures. 

EPA  continues  to  believe  that  the  fact 
that  the  state  RVP  regulation  might  not 
by  itself  fill  the  shortfall  and  hence  by 
itself  achieve  the  standard  does  not 
mean  the  rule  is  not  "necessary  to 
achieve"  the  NAAQS.  It  is  simple  logic 
that  "necessary"  is  not  the  same  as 
"sufficient."  EPA  believes  that  the 
"necessary  to  achieve"  standard  must 
be  interpreted  to  apply  to  measures 
which  are  needed  to  reduce  ambient 
levels  when  no  other  measures  that  EPA 
or  the  state  has  found  reasonable  are 
available  to  achieve  this  reduction. 
Beyond  such  identified  "reasonable" 
measures,  EPA  need  look  at  other 
measures  before  RVP  control,  only  if  it 
has  clear  evidence  that  RVP  control 
would  have  greater  adverse  impacts 
than  those  alternatives.  EPA  has  no 
such  evidence  here.  Therefore,  EPA  can 
defer  to  Connecticut's  and  Rhode 
Island's  apparent  views  that  RVP 
control  is  the  next  less  costly  (or  is  itself 
a  reasonable)  measure.  Thus,  EPA 
concludes  that  the  Connecticut  and 
Rhode  Island  RVP  regulations  are 
"necessary"  to  achieve  the  NAAQS. 

Summary  of  PubUc  Conunents  and 
EPA's  Responses 

Hie  major  issues  discussed  in  the 
conunents  are:  (1)  What  constitutes  a 
finding  of  "necessary  to  achieve"  the 
standard  under  section  211(c)(4)(C):  (2) 
whether  there  has  been  an  adequate 
technical  demonstration  that  controlling 
RVP  to  9  psi  is  "necessary"  (i.e.  whether 
the  threshold  for  exemption  from 
preemption  has  been  crossed);  (3)  the 
scope  of  EPA's  discretion  assuming  a 
finding  that  state  RVP  controls  are 
necessary  to  achieve  the  standard;  (4) 
what  effect  the  9  RVP  limit  in 
Connecticut  and  Rhode  Island  will  have 
on  the  cost  and  supply  of  gasoline  in 
those  states  and  the  Northeast 
generally;  (5)  driveabiUty  and  safety 
concerns;  (6)  whether  there  is  an  ozone 
problem  in  Connecticut  and  Rhode 
Island;  (7)  whether  the  states  have 
adequate  enforcement  programs;  (8) 


whether  the  states  provided  "reasonable 
opportunity"  for  pubhc  comment  (9) 
what  exemptions  or  waivers  from  the 
state  regulations  should  be  allowed;  (10) 
the  appropriate  timing  for  making  the 
state  regulation  effective;  and  (11) 
whether  EPA  should  withdraw  or 
repropose  these  actions  or  reopen  the 
pubUc  comment  period  in  light  of  EPA's 
recent  promulgation  of  federal  RVP 
regulations  and  other  alleged 
deficiencies  in  EPA's  proposed  actions. 
Each  issue  is  explored  in  detail  below.        <* 

1.  What  Constitutes  a  Finding  of 
"Necessary  To  Achieve"  the  Standard 
Under  Section  2n(cJ(4J(C)  of  the  Clean 
Air  Act? 

a.  Making  the  "Necessaiy"  Finding 
Without  a  Demonstration  of  Attainment 

Comments.  One  group  of  comments 
questioned  EPA's  ability  to  make  a 
finding  that  the  Connecticut  and  Rhode 
Island  RVP  regulations  are  necessary  to 
attain  the  ozone  standard  without  going 
through  the  complete  planning  involved 
in  approving  a  state's  response  to  EPA's 
finding  that  the  current  SIP  is 
substantially  inadequate  to  achieve  the 
standard  (the  "SIP  call").  Several 
comments  stated  that  EPA  cannot 
approve  these  states'  RVP  regulations  as 
SIP  revisions  without  finding  that  the 
SIPs  as  a  whole  achieve  attainment  of 
the  NAAQS  for  ozone.  Related 
comments  questioned  EPA's  ability  to 
determine  whether  these  states'  RVP 
controls  are  necessary  without  a  new 
updated  inventory  of  VOC  sources 
which  EPA  will  require  from  the  states 
with  ozone  nonattainment  areas  as  part 
of  their  response  to  the  SIP  calls. 
Finally,  one  comment  asked  how  much 
time  EPA  will  give  states  to  achieve  the 
ozone  standard  and  how  EPA  can 
determine  what  is  necessary  to  achieve 
the  standard  without  knowing  when  the 
states  must  achieve  attainment 

Response.  Through  its  SIP  calls.  EPA 
has  imposed  on  states  like  Connecticut 
and  Rhode  Island  an  obligation  to  revise 
their  ozone  SIPs  and  demonstrate 
aUainment  of  the  standard.  The  thrust  of 
these  comments  is  that  EPA  cannot 
make  a  finding  of  necessity  without  the 
states'  first  having  gone  through  the  new 
planning  process  and  developing  a  new 
demonstration  of  attainment.  EPA  does 
not  interpret  section  211(c)(4)(C)  to 
require  a  complete  demonstration  of 
attainment  in  order  to  approve  a 
measure  which  will  contribute  to 
attainment. 

Forcing  a  state  to  demonstrate 
attainment  before  allowing  it  to  adopt 
stricter  fuel  controls  would  yield 
perverse  results.  Areas  with  the  worst 
ozone  nonattainment  problems,  which 
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have  the  most  difBculty  assambling  a 
demonstration  of  attainment  would  be 
disabled  for  perhaps  several  years  from 
adopting  clearly  necessary  RVP  controls 
stricter  than  tfie  national  controlSvOne 
comment  noted  that  Connecticut  and 
Rhode  Island  so  far  have  not  been  able 
to  ident^  any  combination  of  control 
measures  which  would  bring  the  states 
into  attainment,  because  die  size  of  the 
VOC  emission  reduction  necessary  to  do 
so  is  so  large.  It  is  precisely  in  areas  tike 
Connecticut  and  Rhode  Island,  with 
especially  difficult  nonattainment 
problems  where  the  expeditious 
implementation  of  new  controls,  and 
hence  the  finding  of  necessity  under 
section  211(c)(4)(C),  is  most  appropriate. 

Beyond  that,  it  is  reasonable  for  EPA 
to  use  the  best  information  it  now  has 
avaUable  to  determine  whether  these 
states'  RVP  programs  will  be  necessary 
to  achieve  the  standard  without  having 
to  wait  for  Connecticut  and  Rhode 
Island  to  complete  their  planning 
response  to  the  SIP  call,  inchiding  their 
updated  inventories.  As  explained 
below,  the  VOC  inventory  and  reduction 
figures  Connecticut  and  Rhode  Island 
submitted  to  EPA  were  based  on 
reasonably  reliable  models  EPA  has 
used  in  die  past  Such  figures  are  always 
capable  of  refinement  but  in  the 
Agency's  judgment  the  expenditiue  of 
time  required  to  do  so  is  not  worth  the 
marginally  improved  accuracy.  See 
Vermont  Yankee  Nuclear  Power  v. 
NJLD.C.  435  U.S.  519,  554-655  (1978). 

EPA  has  not  yet  set  a  date  certain  by 
whidi  Connecticut  and  Rhode  Island 
must  attain  the  ozone  standard. 
Congress  may  address  the  widespread 
nonattainment  problem  in  the 
am^dments  to  the  Act  now  being 
considered.  In  the  meantime  EPA  has 
also  proposed  its  own  policy  for  how  to 
deal  with  SIP  planning  for 
nonattainment  areas  in  the  post-1987 
period.  52  FR  45104  (November  24. 1987). 
The  air  quality  analyses  Connecticut 
and  Rhode  Island  submitted  made  it 
dear  that  RVP  control  beyond  die 
federal  requirements  will  be  necessary 
to  any  attainment  plan,  whether  the 
attainment  date  diat  Congress  or  EPA 
selects  is  imminent  or  long-term. 
Moreover,  there  is  widespread 
agreement  among  EPA  and  the  states  in 
die  Nordieast  diat  major  VOC 
reductions,  probably  exceeding  the  28  to 
37%  esthnated  by  EPA  in  this  case,  will 
be  required  to  get  dose  to  attaining  the 
ozone  standard.  Nothing  bi  the  air 
quality  data  from  the  summer  of  1988. 
which  have  become  available  in  quality- 
assured  form  since  pubUcation  of  the 
proposal,  indicates  that  the  reduction 
requirement  projected  by  the 


Connecticut  and  Rhode  Island  analyses 
overstate  the  reduction  necessary  to 
achieve  the  standard.  Beyond  that  the 
history  of  ozone  planning  over  the  last 
decade  makes  it  dear  that  reduction 
targets  are  seldom  overestimated. 

Purthennof*.  EPA's  approval  of  this 
proposal  now  is  consistent  with  section 
110(a)(2)(A)  of  the  Act  which  requires 
attainment  "as  expeditiously  as 
practicable."  Interpreting  section 
211(cM4)(C)  to  require  a  complete 
attainmoit  demonstration  before  EPA 
can  approve  (and  a  state  can  implement) 
a  fuel  control  that  the  state  has 
determined  to  be  practicable  and  diat 
would  advance  thie  attainment  date 
would  effectively  put  section 
211(cX4)(C)  in  confbct  vridi  section 
110(a)(2)(A).  h  is  doubtful  diat  Ccmgress 
intended  EPA  to  choose  an 
interpretation  that  would  create  such  a 
conflict 

b.  The  Standard  EPA  Has  Applied  to 
Determine  Whether  Fuel  Controls  Are 
Necessary  Compared  with  Other 
Controls 

Comments.  Several  commenters 
maintained  that  EPA  had  not  adequately 
analyzed  whether  there  are  other 
control  strategies  reasonably  available 
which  Connecticut  and  Rhode  Island 
should  implement  before  resorting  to 
RVP  contnds  inconsistent  with  the 
federal  regulation.  EPA  will  address 
these  comments  in  section  2d  below. 
Other  comments  concerned  the  standard 
that  B>A  should  use  to  determine 
whether  RVP  controls  are  necessary 
compared  to  odier  controls.  Finally.  (Hie 
comment  suggested  that  EPA's  approach 
to  comparing  alternative  cmtrol 
strategies  ia  so  vague  that  it  is 
necessarily  arbitrary. 

Response.  In  the  proposals  for  this 
action.  EPA  used  the  approach  it  first 
announced  when  approving  the 
Maricopa  County  Arizona  SIP  (53  FR 
17413  (May  18. 1988);  53  FR  30228 
(August  10. 1988))  to  determine  whether 
RVP  controls  beyond  the  federal 
program  are  necessary  to  attain  the 
ozone  standard  in  Connecticut  and 
Rhode  Island.  Under  that  approach,  if 
after  accounting  for  the  possible 
reductions  from  all  other  reasonable 
control  measures,  the  states  could 
demonstrate  diat  RVP  controls  are  still 
required  to  achieve  the  standard,  then 
RVP  controls  are  necessary  within  the 
meaning  of  section  211(c)(4)(C].  For  the 
reasons  stated  in  the  Arizona  action  and 
the  Connecticut  and  Rhode  Island 
proposals,  EPA  will  not  interpret  section 
211(c)(4)(C)  to  require  a  state  to  impose 
more  drastic  measures  such  as  driving 
prohibitions  or  source  shutdowns  before 


it  can  adopt  its  own  fnd  control 
program. 

One  comment  suggested  that  EPA 
could  darify  the  method  by  which  it 
determines  whether  fuel  controls  are 
necessary  by  ranking  all  possible 
control  measures  according  to  their  cost 
per  ton  of  VOC  reduced  each  year,  and 
approving  additional  fuel  controls  only 
when  the  state  has  first  axhausted  all 
ccmtrols  which  cost  less  per  ton  than 
fuel  controls.  EPA  and  this  states  have 
not  developed  cost  figures  for  all  the 
alternative  controls  which  the  agendes 
considered  before  resorting  to  state  fuel 
controls.  Connecticut  and  Rhode  Island 
have,  however,  demonstrated  to  EPA 
that  implementing  all  the  control 
measures  which  EPA  now  believes  to  be 
reasonably  available  to  them  for  VOC 
control  (including  measures  that  the 
states  have  already  adopted  and  are 
now  beginning  to  implement)  would  not 
achieve  compliance  with  the  ozone 
standard.  The  roster  of  control  measures 
Connecticut  and  Rhode  Island  examined 
generally  corresponds  to  the  Ust  of 
controls  EPA  has  identified  for  states  to 
implement  in  response  to  the  ozone  SIP 
calls,  and  represents  EPA's  best 
judgment  as  to  the  controls  which  could 
now  be  reasonably  implemented.  See 
EPA's  proposed  post-1987  ozone  policy, 
52  FR  45104.  Appendix  C(November  24. 
1987).  After  examining  all  controls  EPA 
has  determined  to  be  reasonable,  a  state 
is  free  to  make  its  own  determination  as 
to  what  control  measures  should  next  be 
employed. 

Moreover,  nothing  in  the  language  or 
purposes  of  section  211(c)(4)(C]  suggests 
that  EPA  must  buttress  this  judgment  as 
to  reasonable  controls,  a  judgment 
which  is  based  (xi  the  states'  dioughtful 
analyses  and  EPA's  eiqiertise  regarding 
alternative  measures,  with  a  rigorous 
cost-effectiveness  analysis.  In  any 
event  the  shortfall  in  available  emission 
reductions  from  reasonable  measures  is 
so  substantial  that  it  is  highly  unlikely 
that  a  rigorous  cost-effectiveness 
comparison  would  show  that  there  are 
enough  measures  whose  cost-per-ton- 
reduced  is  below  that  of  RVP  controls  to 
make  such  controls  unnecessary. 

One  comment  maintained  that  EPA's 
method  for  determining  what  is 
necessary  is  too  vague  because  it  would 
allow  EPA  to  approve  state  fuel  controls 
"simply  because  alternative  measures 
are  more  inconvenient  unpopular,  or 
cosdy."  As  discussed  in  section  2d 
below,  EPA  examined  reasonable 
alternative  controls  which  Connecticut 
and  Rhode  Island  could  implement  and 
determined  that  they  would  not  achieve 
enough  reductions  to  achieve  the 
standard.  EPA  also  has  determined  that 
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remaining  controls  such  as  gas  rationing, 
driving  reductions,  and  source 
shutdowns  are  so  drastic  that  a  state 
may  resort  to  fuel  controls  first  This 
judgment  concerning  what  is  too  drastic 
is  a  complicated  policy  determination 
requiring  the  Administi^tor  to  weigh 
precisely  those  factors  which  the 
commentor  would  exdude  from  his 
consideration — whether  the  remaining 
alternatives  are  costiy  or  unpopular.  In 
Amoco  Oil  Co.  v.  Environmental 
Protection  Agency,  501  F.2d  722.  740-741 
(D.C.  Cir.  1974)  die  court  distinguished 
between  the  factual  foundation  vAuch 
EPA  must  provide  in  its  administrative 
dedsions  and  policy  judgments  which 
are  an  inte^^  part  of  the  findings 
Congress  requires  the  Administrator  to 
make  under  the  Act 

Where  by  contrast  the  regulations  turn  on 
choices  of  policy,  on  an  assessment  of  risks, 
or  on  predictions  dealing  with  matters  on  the 
frontiers  of  scientific  knowledge,  we  will 
demand  adequate  reasons  and  explanations, 
but  not  "findings"  of  the  sort  familiar  from 
the  world  of  adjudication. 

Id.  at  741.  EPA's  and  die  states'  analyses 
of  reasonably  available  controls  is 
based  on  a  factual  record  supported  by 
the  best  analytical  tools  the  agencies 
had  available  to  them  at  the  time.  EPA's 
judgment  that  state  fuel  regulation  is  a 
less  drastic  course  than  gas  rationing 
and  other  unpopular  controls  so  far  not 
implemented  in  any  SIP  is  deariy  a 
matter  on  the  frtintier  of  air  pollution 
control  planning,  and  therefore  cannot 
(and  need  not)  be  supported  by  the  same 
technical  record  as,  for  example,  EPA's 
determination  that  Connecticut  needs  at 
least  37  percent  reduction  frt>m  its  1987 
inventory  or  Rhode  Island  needs  at  least 
a  28  percent  reduction  fitim  its  1988 
inventory  to  attain  the  standard. 

2.  Have  Connecticut,  Rhode  Island  and 
EPA  Made  an  Adequate  Technical 
Demonstration  That  Controlling  RVP  to 
Qpsiis  "Necessary"  to  Attain  the 
NAAQS7 

a.  Adequacy  of  Emission  Inventory. 

Comments.  Three  petroleum  industry 
commenters  argued  that  the  emission 
inventories  used  in  the  technical 
demonsfration  are  inadequate.  They 
pointed  out  that  EPA  has  already 
requested  that  Connecticut  and  Rhode 
Island  prepare  a  new  inventory  as  part 
of  their  response  to  the  SIP  caU. 
Therefore  it  is  argued  that  the  states's 
reliance  on  the  old  inventories  is 
inappropriate. 

Response.  As  described  in  EPA's 
Technical  Support  Document  (TSD)  for 
each  proposal,  the  emission  inventories 
used  by  Connecticut  and  Rhode  Island 
and  reviewed  by  EPA  are  based  on 
EPA's  "Compilation  of  Air  Pollutant 


Emission  Factors."  known  by  Its 
document  number  "AP-42."  This 
document  and  its  updates  are  EPA's 
longstanding  guidance  for  determining 
emissions  for  inventory  purposes  and 
has  served  as  the  basis  for  ozone  SW 
inventories  since  the  mid-1970s.  Mobile 
source  emissions  were  estimated  using 
the  then  current  version  of  EPA's  mobile 
source  emissions  model,  MOBILES, 
consistent  widi  standard  EPA  guidance. 
While  EPA  has  called  for  many  states, 
including  Connecticut  and  Rhode  Island, 
to  update  their  inventories  for  post-1987 
SEP  planning  purposes,  the  Agency  has 
continued  to  use  existing  inventories  in 
evaluating  current  control  proposals. 
EPA  expects  the  new  Connecticut  and 
Rhode  Island  inventories,  not  due  until 
late  1989,  to  show  higher  emissions  than 
the  current  inventory  since  they  are 
expected  to  include  more  sources  and 
improved  quality  assurance.  Thus,  if  the 
current  inventories  are  lacking,  they 
imderstate  current  emissions  and  err 
such  that  the  likely  percentage  reduction 
needed  to  attain  the  standard  is  also 
understated. 

As  stated  in  the  proposals  for  this 
action,  EPA  believes  that  if  there  is  an 
error  in  quantifying  the  emission 
reductions  resulting  frtim  control  to  9 
psi.  those  reductions  are  understated.  If 
the  newly  released  mobUe  source 
emission  model,  M0BILE4,  which 
includes  the  effects  of  running  losses, 
were  used,  one  would  expect  the 
reduction  in  tons  of  VOCs  to  increase 
significandy.  Fiulhennore,  contrary  to 
the  commenters'  belief,  the  estimated 
emission  reductions  are  based  on 
reductions  achieved  during  only  the  four 
and  one-half  months  each  year  the 
regulations  are  effective.  This  approach 
may  understate  the  reduction  since  9  psi 
fuel  may  be  in  the  distribution  system  up 
to  two  additional  months  on  each  end  of 
the  regulatory  season. 

Also  contrary  to  the  commenters' 
daim,  EPA's  TSDs  do  contain  an 
estimate  of  the  emission  reduction 
achieved  by  going  bom  EPA's  10.5  psi 
limit  to  the  states'  9  psi  limit  EPA 
estimated  a  4%  reduction  from  the  1987 
inventory  in  Connecticut  and  a  1.2% 
reduction  from  the  1988  inventory  in 
Rhode  Island.  This  estimate  does 
account  for  nonlinearity  in  emission 
reductions  with  decreasing  RVP  limits, 
b.  Appropriateness  of  the  Modeling 
Demonstration 

Comments.  While  some  commenters 
agreed  that  modeling  was  necessary  to 
evaluate  the  air  quality  benefit  of  the 
RVP  reduction,  they  objected  to  EPA's 
reliance  on  the  Regional  Oxidant  Model 
(ROM).  The  commenters  also  raised 
concerns  about  the  appropriate 
hydrocarbon-to-nitrogen-oxides  (NO,) 


ratios  to  be  used  in  such  modeling.  A 
third  modeling  issue  concerns  the  states' 
and  EPA's  inability  to  assodate  a 
quantified  increment  of  improved  air 
quality  widi  die  conbt)l  of  RVP  to  9  psL 

Response.  The  claim  that  the  ROM 
does  not  provide  the  spatial  resolution 
needed  for  accurate  prediction  in 
individual  urban  areas  loses  sight  of  the 
fact  that  we  are  evaluating  statewide 
programs.  The  Urban  Airshed  Model 
suggested  by  the  commenters  is 
appropriate  for  large  urban  areas  but 
would  have  to  be  sti^tched  to  its  limit  to 
cover  all  of  Connecticut  Given  Rhode 
Island's  small  size.  Airshed  could  be 
used  for  evaluating  the  Rhode  Island 
program.  However,  having  decided  that 
the  ROM  is  an  appropriate  tool  to  use  in 
evaluating  the  Massachusetts  program, 
consistency  also  favored  its  used  in 
evaluating  the  programs  in  the 
neighboring  states.  Finally,  the  ROM  is 
much  better  equipped  to  evaluate  the 
longer  range  ti-ansport  of  ozone  which 
plagues  the  Northeast  Cau^t  between 
the  two  available  model  scales,  it  is 
EPA's  technical  judgment  that  the  ROM 
is  an  appropriate  tool  to  use  in 
evaluating  future  reductions  needed  for 
Connecticut  and  Rhode  Island. 

EPA  understands  the  concern  that 
past  strategies  have  focused  almost 
exclusively  on  controlling  VOCs  instead 
of  NO,.  As  indicated  in  EPA's  post-1987 
ozone  strategy,  future  control  scenarios 
are  likely  to  include  NO,.  However,  it  is 
highly  unlikely  diat  NO,  control  alone 
will  suffice.  The  best  technical 
information  available  to  EPA  at  this 
time  concerning  the  Northeast  ozone 
problem  points  to  the  need  for 
substantial  VOC  reductions  and  at  least 
modest  NO,  reductions  in  the  future  to 
attain  the  ozone  standard. 

The  last  modeling  issue  concerned  the 
states'  and  EPA's  inability  to  associate  a 
quantified  increment  of  improved  air 
quality  widi  the  conbx)!  of  RVP  to  9  psi. 
While  such  a  modeling  exercise  would 
be  ideal,  it  is  unlikely  that  one  would 
have  much  confidence  in  the  outcome  of 
such  a  sensitivity  test  The  atmosphere's 
response  to  emission  reductions  of 
ozone  precursors  is  highly  nonUnear 
such  that  small  increments  of  reduction 
may  show  littie  or  no  effect  on  their 
own.  However,  when  the  reductions 
from  the  states'  many  strategies  are 
aggregated,  the  total  impact  becomes 
quantifiable.  Thus,  even  though 
Connecticut  Rhode  Island  and  EPA 
cannot  pinpoint  where  the  air  quality 
will  improve  by  what  amount  on  what 
day,  we  are  confident  that  diere  will  be 
a  net  improvement  in  ozone  levels  if 
Connecticut  and  Rhode  Island  were  to 
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decreaM  VOC  amissions  by  4%  and  1.2% 
respectivdy. 

&  Whathar  tha  Coonacticut  and 
Rhoda  Island  RVP  Programs  wm  Halp 
Attain  tba  Oxona  Standard  at  All 

Comment*.  API  claimed  that  analyses 
by  both  Coonecticat  and  Rhoda  Island 
suggest  that  tha  states  woold  virtually 
be  in  attainment  except  for  the  transport 
of  ozone  and  its  precursors  from  other 
areas  and  that,  biscause  of  the  transport 
problem.  VOC  reductions  from  sources 
in  the  states  wfll  have  little  or  no  effect 
on  ozone  attainment  there.  Under  these 
drcumstances,  API  claimed  that  EPA 
cannot  reasonably  conclude  that 
Connecticut  or  Rhode  Island's  program 
is  necessary,  or  even  helpful  to 
attainment  of  the  ozone  standard  in  that 
state. 

Response,  APTs  concern  is  flawed 
because  it  acknowledgea  transport  into 
the  state  but  ignores  transport  out  It 
may  be  true  that  measures  taken  in 
Connecticut  or  Rhode  Island  will  have 
little  measurable  Impact  within  that 
state's  b<miers.  This  is  largely  because 
these  states  are  comparatively  smalL 
EPA  has.  however,  consistently 
designed  nonattainment  area  ozone  SIPs 
to  account  for  the  impact  an  upwind 
area  has  on  ozone  levels  in  downwind 
areas.  See  Qean  Air  Act  section 
110(aX2HE).  42  U.S.a  section 
7410(aM2)(E).  Courts  have  upheld  EPA's 
interpretation  on  tfie  nonattainment  area 
controls  in  Part  D  of  the  Act  to  aUow  the 
inclusion  of  upwind  areas  which 
contribute  to  ozone  violations 
downwind.  Sea  State  of  Ohio  versus 
Ruckehhaua.  770  F.2d  1333  (eth  Cir. 
1965),  cert  den.  sub.  nom.  Ohio  versus 
Thomas,  lOS  S.Ct  2889  (1966),  and  cases 
dted  therein  at  134a  In  fact  many 
states  in  the  Northeast  designed  tfieir 
1982  ozone  plans  based  on  design  values 
in  neighboring  states.  On  otost  high 
ozone  days  in  die  Northeast 
Connecticot's  emissions 
photochemdally  react  into  ozone 
somewhere  over  Massachusetts  or 
Rhode  Island.  Similarly,  Rhode  Island's 
emissioos  are  contiibi^ing  to  unhealthy 
ozone  levels  in  Massachusetts  or 
southern  New  Hamsphire.  This  cross- 
boundary  transport  is  precisely  why 
EPA  has  tuned  to  regional  scale  models 
to  evaluate  the  need  for  control 
measures. 

d.  Consideration  of  Other  Alternatives 

Comments.  Conunenters  expressed 
concern  that  Connecticut  Rhode  Island 
and  EPA  have  failed  to  consider  other 
stfoiflcant  alternative  control  measures 
that  could  lead  to  attainment  They 
referenced  source  categories  in 
Appendix  C  of  EPA's  proposed  post- 
1967  ozone  policy  including  stationary 


source  controls  and  transportatian 
control  measares. 

Aessponsft  EPA  batievea  that  sofBdent 
alternatives  were  considered.  In  the 
Connecticut  submission  EPA  found 
considaration  of  the  emission  reduction 
potential  of  13  different  point  and  area 
source  categories.  Some  of  these 
categories  correspond  to  those 
suggested  by  EPA  in  its  proposed  post- 
1967  ozone  policy.  Not  surprisingly, 
some  of  the  source  categories  are  not 
relevant  because  there  are  no  ma|or 
sources  in  those  categories  in 
Connecticut  Connecticut  also  included 
measures  not  on  EPA's  recommended 
list.  In  most  of  the  rdevant  categories 
the  potential  reductions  are  a  very  small 
portion  (less  than  1%)  of  the  existing 
inventory. 

API  noted  that  some  of  the  categories 
recommended  by  EPA  were  not 
evaluated  by  Coimecticat  but  are  part  of 
the  state's  emission  inventory.  They 
particulariy  note  the  dry  cleaning  and 
wood  fomitwe  coating  categories.  EPA 
notes  tfiat  thaae  categories  account  for 
0.2%  and  0.1%  respectively,  of  ttie 
Connecticut  inventory.  API  further 
nominated  degreasing  and 
pharmaceutical  mani^acturing  for 
consideration.  Totally  eliminating 
emissions  in  both  these  categories, 
which  is  obviously  unachievable,  would 
yield  a  3.5%  emission  reduction. 
However,  accommodating  all  of  APTs 
recommendations  would  produce  less 
than  an  additional  4%,  still  far  short  of 
the  11%  shortfall  indenified  in  the 
proposal  See  Addendum  to  Technical 
Support  Document  dated  May  &,  198& 

In  the  Rhode  Island  submission  EPA 
found  consideration  of  four  major 
control  measures  in  addition  to  RVP 
control.  As  discussed  in  tha  proposal 
Rhode  Island  anticipates  that  enhanced 
plus  basic  I/M.  Stage  0.  architectural 
coatings  and  consumer  solvent  controls 
could  reduce  emissions  by  about  7.5%. 
EPA  has  examined  Rhode  Island's  1982 
SIP  and  believes  that  further  reductions, 
not  documented  in  iU  RVP  SIP 
submission,  could  be  achieved.  These 
reductions  would  come  from  lowering 
the  source  size  cutoff  in  categories 
currently  regulated  by  Rhode  Island  (e.g. 
paper  and  fabric  coating,  graphic  arte 
and  other  surface  coating)  and 
regnlating  other  categories  not  currently 
covered  (e.g.  adhesives,  miscellaneous 
metal  coating,  automobile  refinishing 
and  cutback  asphalt).  If  Rhode  Island 
ware  to  achieve  70%  control  of  these 
sotffoes.  EPA  estimates  tfiat  a  6% 
redaction  from  1966  inventory  levels 
coold  be  realized.  See  Addendum  to 
Technical  Support  Document  dated  May 
S,1960. 


EPA's  review  indicates  that  the 
measures  idmtified  in  the  post-1987 
oztme  pcriicy  and  suggested  by  some 
oommenten  are  not  likely  to  produce 
any  more  reductions  in  Rhode  Island 
than  we  found  in  neighboring 
Connecticut  or  Massachusetts.  In  the 
best  case  this  mi^t  reach  4%  of  the 
current  inventory.  Thus  it  is  possible 
that  Rhode  Island  could  achieve  up  to  a 
10%  reduction  in  emissions  beyond  that 
discussed  fai  the  NPR.  This  additional 
10%,  vriiile  helpful  in  moving  toward 
attainment  fafls  far  short  of  filling  the 
18%  shortfall  described  above.  See 
Addendum  to  Technical  Support 
Document  dated  May  5, 1989. 

With  respect  to  transportation  control 
measures,  the  commentera  failed  to  take 
account  of  the  fact  that  the  existing 
Connecticut  SIP  already  contains  some 
of  the  measures  suggested  by  EPA  in  its 
proposed  post-1987  ozone  strategy.  The 
existing  SIP  (40  CFR  52.370  (c)(32)) 
includes  incentives  for  reduction  in 
single-passenger  conunuter  vehicle  use 
through  carpooling.  vanpooUng 
brokerage,  extensive  fringe  park-and- 
ride  facmidea,  express  bus  programs, 

and  one  of  the  few  indirect  source  

review  programs  in  the  country  (40  CFR 
52.370  (c)(e]  and  (c)(9)). 

Rhode  Island  has  not  implemented  the 
same  kinds  of  transportation  control 
measures  already  in  place  in 
Massachusetts  and  Connecticut  Based 
on  EPA's  experience  with  the 
Massachusetts  and  Connecticut 
programs,  however,  we  expect  that 
Rhode  Island  might  be  able  to  achieve 
an  additional  2%  reduction  by  adopting 
similar  strategies.  However,  this 
additional  reduction  would  still  not 
eliminate  the  estimated  shortfall 

While  EPA  recognizes  that  other 
transportation  measures  may  be  needed 
in  Connecticut  and  Rhode  Island,  the 
remainder  are  difficult  to  quantify,  yield 
small  reductions  individually,  and,  as 
evidenced  by  the  public  reaction  to  the 
EPA-promidgated  implementation  plans 
containing  such  measures  in  the  19708 
(see  Hit  Rep.  No.  95-294, 95  Cong.  Ist 
Sess.,  reprinted  in  4  Legislative  History 
of  the  Cliean  Air  Act  Amendments  of 
1977,  at  2748-^  (1978)),  generally  can  be 
expected  to  have  more  significant 
adverse  effects  on  the  public  as  a  whole 
than  RVP  controls  would.  To  be  sure,  if 
there  were  sufficient  evidence  for  EPA 
to  conclude  that  the  states'  RVP  controls 
would  restilt  in  significantly  more  severe 
impacts  than  other  measures  that 
neither  EPA  nor  the  states  have  yet 
identified  as  "reasonable"  for  the  state 
to  implement  then  it  might  well  be 
appropriate  for  the  Agency  to  account 
for  the  emission  reductions  that  those 
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other  measures  would  achieve  before 
detennining  the  shortfall  against  which 
to  )udga  the  RVP  cmtsaiie.  The  Agency 
does  not  believe,  heavcvcr.  that  the 
states'  RVP  controls,  givan  Ae  lead-thse 
provided  by  today's  approval  would 
produce  significantly  more  severe 
effects  than  such  alternatives  (e.g.,  than 
a  trip  reduction  ordinance  of  the  type 
that  Arizona  found  reasonable  for 
appUcation  in  Phoenix  and  Tucson). 

In  sum,  Connecticut  Rhode  Island  and 
EPA  have  indeed  examined  a  broad 
range  of  potential  emission  reduction 
strategies  and  have  still  identified  a 
significant  shortfall  in  tiie  level  of 
emission  reductions  likely  to  be  needed 
to  achieve  the  ozone  standard. 

3.  What  is  the  Scope  of  EPA  s  DiscretioB 
Assuming  a  Finding  That  State  RVP 
Controls  Are  Necesscay  To  Achieve  the 
Standard? 

a.  Permissible  Bases  for  EPA's 
Decision  to  Approve  State  RVP  Controls 

Comments.  Several  coBBeata 
asserted  that  even  where  EPA  has 
determined  thai  state  fuel  controls  are 
necessary  to  achieve  Ae  standard,  EPA 
may  neveitheless  disapprove  those 
controls  if  EPA  determines  that  the 
economic  or  fuel  supply  impacts  of  die 
state's  regulation  are  onreasonable. 
These  commentera  suggested  drat  EPA 
may  give  significant  consideration  to 
costs  becaase  section  211(cK4XC) 
provides  diat  the  Administrator  Snay" 
approve  a  SIP  revision  imposing  state 
fuel  controls  once  he  makes  the  finding 
of  necessity.  Cenvereely.  other 
commentera  mcnntErined  that  EPA  may 
not  disapprove  the  Ccmoecticat  cmd 
Rhode  Isl^  SIP  revirioos  based  on 
econoaiic  grounds,  once  B>A  has  made 
the  finding  of  necessity. 

Response.  EPA  believes  that  it  most 
consider  cost  to  soase  hmited  extent 
whenever  the  Athninistrator  decides 
whether  to  make  a  finding  tinder  section 
211(c)(4XC)  that  a  fud  measure  is 
"necessiuy  for  attainment  As 
discussed  above,  to  determine  whether 
state  fuel  controls  are  necessary.  EPA 
must  look  &st  at  whether  other 
measures  that  it  determines  are 
reasonable  (uid,  perhaps,  other 
measures  the  state  has  adopted)  wifi  by 
themselves  achieve  tiairiy  attainment 
Arguably,  an  alteraabve  measure  is 
"reasonable"  onJy  tf  its  effects  are  less 
drastic  than  the  effects  of  the  fuel 
controls.  Clearly  the  coat  and  supply 
impact  of  die  state  fuel  controls  witt  be 
a  factOT  in  any  such  joc^enL 

EPA  does  not  interpret  the  ase  of 
"may"  in  section  211(c)(4HC)  to  give  the 
Administrator  wittered  discretion  to 
disapprove  the  SIP  revisiaa  e»  economic 
grounds  eaee  he  haa  made  the  fmding 


that  state  fuel  controb  are  necessary  to  " 
achieve  the  standard.4cctkm 
211(c)(4)(C)  mast  be  read  in  the  context 
of  the  pieeinptJun  created  in  section 
211(c)(4)(A).  which  prohibits  states  from 
adoptbig  inconsistent  fuel  controls  hi 
their  ^Ps,  or  anywhere  else,  for  air 
pollution  contnd  purposes.  In  the  face  of 
this  |nt)hibitifln,  die  sole  ^ect  dt  the 
"may"  in  section  211(c)(4)(C)  is  to 
authorize  the  Administrator  to  overcome 
a  provisioa  (secti(m  211(c)(4KA))  that 
would  otherwise  bar  him  from 
approving  the  SIP  revision.  The  use  of 
"may"  in  section  211(c)(4)(C)  does  not 
eliminate  the  obligation  that  section 
110(a)(3)(A)  places  on  the  Administrator 
to  approve  the  SIP  revision,  provided  it 
meets  the  requirements  of  section 
110(a)(2).  See  Train  v.  Natural 
Resources  Defense  Council,  Inc,  421 
U.S.  60, 98  (1975).  Section  110(a)(2) 
requires  the  Admkustrator  to  uppnne  a 
SIP  revision  if,  aawng  other  things,  it 
may  be  necessary  to  insure  attainment 
and  maintenance  of  the  standvd. 
Section  110(aK2KB).  EPA  may  not 
consider  the  economic  impact  of  a 
necessary  SEP  revision  under  section 
110(a)(2);  vaia  that  provision,  it  is  for 
the  state  to  determine  what  economic 
costs  are  appn^juiate  to  achieve  the 
standards.  Union  Electric  Co.  v.  EP.A., 
427  U.S.  246, 256-258  (1976).  Beyond 
that  it  would  be  ineongraous  for 
Coogress  to  give  EPA  more  discretion  to 
reject  a  SIP  revision  for  reasons 
unrelated  to  the  goal  of  achieving  the 
standard  as  quickly  as  possible 
precisely  where  EPA  has  determined 
that  a  SIP  revision  is  necessary  to 
achieve  the  standard.  Therefore,  once 
EPA  makes  the  finding  that  sUte  fuel 
controls  are  necessary  to  achieve  the 
standard,  a  finding  which  includes  a 
determination  that  such  fuel  controls  are 
more  reasonable  than  other  available 
measures,  EPA  may  not  reject  a  stales 
SIP  proposal  sinq>Iy  Ua  economic 
reasons. 

One  commenter  dted  Motor  Vehicle 
Manufacturers  Association  v.  EP^.,  768 
F.2d  385.  389-390  (D.C  Cir.  1985),  for  die 
proposition  that  the  use  of  "may"  under 
section  211  commits  the  decision  to  the 
discretion  of  the  Administrator.  In 
MVMA  the  court  was  examining  EPA's 
decision  to  grant  a  waiver  under  section 
211(f)(4)  of  the  Act  for  die  t»e  of  fuel 
additives  not  sabslantially  similar  to 
those  in  the  fuel  EPA  uses  to  certify  the 
emissions  inm  automobiles.  The  court 
was  not  examining  sectioB  211(c)(4)(C). 
which  allows  EPA.  upon  making  a 
particalar  finding  not  mentioned  in 
section  211(f)(4)L  to  act  on  a  SIP  revision 
submitted  by  a  state  after  fuH  hearing  at 
the  state  level  and  sabject  to  the 


requirements  of  sections  110(a)  (2)  md 

(3)(A). 

b.  Intent  of  Federal  Preemptioa  Under 
section  211 

Comments.  Several  comments  insisted 
that  EPA  should  disapprove  the 
Connecticut  and  Rhode  Island  RVP 
controls  because  Congress  intended  to 
avoid  a  patchwoik  of  different  state  fuel 
controls  in  favor  of  a  uniformly 
regulated  national  mariiet  for  fuels. 
These  commenters  expressed  concern 
that  the  exception  in  section  211(c)(4)(C) 
to  the  rule  of  preemption  under  section 
211(c)(4KA)  would  eventually  swaOow 
the  rule.  Several  comments  urged  EPA 
not  to  act  inconsistently  with  its 
decision  not  to  limit  gasoBne  to  9  psi  in 
1969  in  the  federal  RVP  control  program. 

On  the  other  hand,  several  comments 
urged  EPA  to  sunxtrt  the  regional 
approach  to  RVP  control  that  the 
NESCAIAI  states  are  undertaking.  One 
commenter  pointed  out  that  where 
Congress  has  not  acted  to  address  the 
ozone  nonattainment  problem,  it  is 
reasonable  to  let  the  states  do  all  they 
can  to  attain. 

ReapoBte.  It  is  dear  that  section 
211(c)(4)(A)  imtieates  diat  Congress 
desired  to  maintain  a  nationally 
regulated  market  for  fuels,  it  is  equally 
clear  that  section  211(cK4)(C]  mdicates 
Congress  recognized  t^t  tbm  will  be 
states  «vhere  the  air  quahty  problem  is 
so  severe  that  the  interest  in  a 
nationally  regulated  market  must  bow  to 
the  need  for  additional  state  controls  on 
fuel  content  EPA  has  net  been  able  to 
find  any  legislative  history  wlndi 
illuminates  with  any  detail  beyond  the 
language  of  the  Act  how  EPA  should 
strike  diis  balance. 

It  is  reasonable  to  infer  that  Congress 
was  aware  that  the  air  qnaUty  needs  of 
particidar  states  Blight  create  varying 
fuel  content  requirements,  and  that 
Congress  accepted  that  risk  in  favor  of 
protecting  the  pnblic  health.  Several 
conrnientere  dted  £xxoji  Corp.  v.  City  of 
New  York.  548  F.2d  1088  (2d  Cir.  1977), 
as  precedent  that  a  uniformly  regulated 
fuel  maricet  is  the  overriding  purpose 
behind  section  211(c)(4).  In  Exxon  the 
court  however,  was  not  faced  with  a 
claim  for  an  exception  to  preemption 
under  section  211(cM4)(C),  and 
spedficaify  left  it  to  EPA  to  determine 
whether  such  an  exception  is 
appropriate: 

The  Act  Beasibly  provides  for  aa  mctiptiwi 
from  ita  compreheiMive  preemptioa  of  local 
regulation  of  motor  vehicle  fuda  only  wfaes 
such  regulation  is  a  provision  in  a  state 
implenientation  plan  approved  by  the 
Administrator  «^  baa  the  competence  to 
make  the  needed  pfofesatowal  eiigiuceiing 
and  energy  eonservatioa  deciatena. 
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Id.  at  lOee.  Onoe  EPA  has  made  a 
finding  of  necessity  under  section 
211(c)(4)(C),  It  is  reasonable  for  EPA  to 
interpret  tlie  Act  to  place  paramount 
Importance  on  protecting  public  health 
and  achieving  the  standaid. 

EPA  believes  that  the  oil  industry's 
concern  that  the  exception  will  swallow 
the  rule  is  overstated.  As  described 
above,  Q*A  will  approve  inconsistent 
state  fuel  controls  only  where  the  state 
can  demonstrate  that  exhausting  all 
other  reasonable  alternatives  will  not 
achieve  the  standard,  taking  costs  into 
account  in  determining  reasonableness. 
This  demonstration  is  not  a  trivial 
hurdle,  and  it  Is  highly  unlikely  that 
every  state  with  an  ozone 
nonattainment  area  could  make  such  a 
showing.  Furthermore,  a  state  is  unlikely 
to  burden  its  citizens  with  the 
potentially  higher  cost  of  lower  RVP  fuel 
unless  the  air  quality  needs  are 
compelling.  Finally,  regional  initiatives 
such  as  NESCAUM*s  help  avoid  a  wide 
variety  of  state  controls.  In  this  case,  the 
Connecticut  and  Rhode  Island  programs 
are  virtually  identical  to'the 
Massachusetts  program  and  thus 
provide  consistent  supply  requirements 
over  a  group  of  contiguous  states. 

EPA  also  believes  that  its  decision  not 
to  impose  a  limit  of  9  pel  by  1969  in 
EPA's  RVP  control  program  does  not 
preclude  EPA  from  approving  the 
Connecticut  and  Rhode  Island  SIP 
proposals.  When  developing  its  federal 
RVP  control  program,  EPA  imposed 
controls  across  the  nation,  and  had  to 
determine  the  level  of  RVP  control 
which  supply  sources  for  the  entire 
continent^  United  States  could 
reasonably  meet  Further,  although  EPA 
was  able  to  make  this  determination  as 
to  particular  regions  within  the  country, 
EPA  did  not  intend  to  account  for  the 
particular  air  quality  needs  of  each 
state. 

*  What  Effect  Will  the  9  RVP  Limit  in 
Connecticut  and  Rhode  Island  Have  on 
the  Cost  and  Supply  of  Gasoline? 

Comments,  Several  of  the  oil  company 
commenters.  (API,  BP,  Mobil)  stated  that 
if  the  9  psi  standard  took  effect  in  1989 
the  distribution  system  would  be 
strained  and  that  there  could  be  some 
significant  supply  dislocation  and  cost 
increases.  Several  other  commenters 
were  worried  about  possible  supply 
problems.  Several  stated  that  even  if 
refiners  had  capacity  to  produce  9  psi 
gasoline,  there  would  be  logistical 
problems  such  as  the  need  for  additional 
tankage  for  storage  associated  with  its 
distribution.  Also,  one  commenter  stated 
that  it  could  not  ensure  that  imports  at  9 
psi  would  be  available.  Most  of  the  oil 
company  commenters  (API.  Mobil  Sun) 


stated  that  there  will  be  some  need  for 
capital  improvements  at  refineries  to 
meet  the  9  psi  standard.  Several  (API, 
Mobil),  sUted  tiiat  tiiere  will  likely  be  a 
cost  impact  to  the  Connecticut  and 
Rhode  Island  standard  and  other 
commenters  stated  that  they  were 
worried  about  the  increased  cost  API 
stated  that  the  estimates  of  increased 
cost  do  not  reflect  the  extra  cost 
increase  that  could  accompany  a 
significant  supply  distribution. 

Proponents  dted  two  studies  as 
support  for  the  position  that  supply  is 
not  a  problem. 

Response.  The  potential  supply 
problems  arise  out  of  two  factors.  First 
decreasing  the  volatility  of  gasoline 
requires  increased  refinery  capacity.  It 
is  certain  that  implementation  of  9  psi 
volatility  in  the  NESCAUM  states  will 
create  a  refining  capacity  reduction  in 
the  amount  of  gasoline  capable  of  being 

E reduced  at  each  refinery.  This  is  true  of 
oth  domestic  and  foreign  suppliers. 
Second,  the  problem  may  be  further 
exacerbated  by  the  expected  increased 
demand  in  gasoline  in  the  summer 
months.  " 

Various  studies  have  been  conducted 
to  determine  how  much  refining 
capacity  will  be  lost  from 
implementation  of  9  psi  volatility  in  the 
NESCAUM  states,  how  much  demand 
for  gasoline  is  likely  to  increase  in  the 
summer  of  1989,  and  what  effect  these 
factors  will  have  on  gasoline  supply 
capabilities.  The  two  studies  done  for 
NESCAUM  and  the  one  done  for  EPA 
are  inconclusive.  There  appear  to  be 
numerous  factors  which  make  precise 
prediction  of  these  effects  impossible. 
However,  under  the  EPA  Study  (Sobotka 
study),  estimates  indicate  that  the 
volatility  standard  may  be  feasible 
without  serious  supply  problems. 

The  Sobotka  study  cites  the 
Department  of  Energy  (DOE)  as 
predicting  that  demand  for  gasoline 
should  increase  only  in  the  range  of  1  to 
1.5  percent  this  summer.  This  estimate  is 
also  supported  by  other  studies, 
including  one  reported  at  a  National 
Petroleum  Refiners  Association 
conference.  The  study  also  estimates 
that  approximately  a  S  percent  refining 
capacity  shortfall  will  occur  at  domestic 
refineries  because  of  the  NESCAUM 
volatility  regulations.  The  study 
estimates  that  with  a  1.2  percent 
Increase  in  demand  for  gasoline  in  the 
summer,  U.S.  refineries  would  be  able  to 
make  up  for  a  S  percent  domestic 
shortfall,  and  a  10  percent  import 
shortfall,  without  constuction  of  new 
facilities  or  installation  of  additional 
equipment  Although  various  factors 
make  it  impossible  to  acciu-ately  predict 


the  refining  shortfall  of  imported 
gasoline,  there  is  no  strong  evidence 
indicating  that  it  will  exceed  10  percent 
Thus,  the  Sobotka  study  suggests  that  it 
is  likely  that  the  resulting  refinery 
capacity  shortfalls  from  a  9  psi  standard 
in  1989  should  not  result  in  supply 
shortfalls. 

In  the  imlikely  event  of  unforeseen 
supply  disruptions.  Connecticut  and 
Rhode  Island  have  each  assured  EPA 
that  they  have  the  authority  to  take 
immediate  steps  to  provide  needed 
waivers  or  exceptions  to  the  program. 
The  States  have  committed  to  carefully 
monitor  the  supply  situation  this  year 
and  take  appropriate  action,  as  may  be 
necessary,  to  ensure  that  supply 
problems  do  not  occur  as  a  result  of  its 
state  RVP  control  program.  See  also  the 
response  to  section  9  later  in  this  notice 
for  more  discussion  of  state  waivers  or 
exceptions. 

5.  What  Effect  Will  9 RVP  Gasoline 
Have  on  Driveability  in  Cold  Weather 
and  on  Vehicle  Safety? 

Comments,  Commenters  representing 
petroleum  interests  expressed  concern 
that  tiie  9  RVP  fuel  could  cause  hard 
starting,  hesitation,  and  stalling  in  the 
eariy  spring  and  late  fall.  Gasoline  will 
have  to  enter  the  distribution  system  in 
March  and  will  not  be  out  until  October 
in  order  to  comply  with  the  regulation. 
Temperatures  can  be  at  or  near  freezing 
during  this  time  of  year.  One  commenter 
stated  that  cars  that  are  poorly  tuned 
and  have  weak  batteries  are  more 
susceptible  to  low  RVP  fuel  problems. 
They  also  stated  that  California  should 
not  be  used  for  comparison  because 
they  have  a  shorter  supply  time  since  its 
fuel  comes  from  refineries  within  the 
state. 

Other  commenters  supported  the  use 
of  9  RVP  fuel,  claiming  Uiat  driveability 
is  not  a  problem  because  the  weather  in 
nothem  CaUfomia  is  similar  to  the 
weather  in  New  England.  They  also 
referred  to  the  Motor  Vehicle 
Manufacturers  Association  statement  on 
the  New  Jersey  RVP  regulations,  dated 
August  la  1988.  which  stated  that  9  RVP 
fuel  would  cause  no  driveability 
problems.  Another  conunenter 
representing  a  group  of  automobile 
manufacturers  indicated  there  should  be 
no  adverse  effect  from  the  use  of  9  RVP 
fuel 

Two  commenters  stated  that  although 
fuel  used  now  is  safe  because  the 
vapors  are  too  rich  in  hydrocarbons  to 
be  ignited,  the  reduction  to  9  RVP  fuel 
will  make  the  vapors  potentially 
explosive  below  15  degrees  Fahrenheit. 
Another  commenter's  report  showed 
that  reduction  of  RVP  to  9  reduced  fires 
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and  problems  oS.  overpressorization, 
vapor  lock,  fuel  spurting,  and  fuel 
foaming. 

Response.  We  beheve  that  the  nature 
of  the  gasoline  distribution  s>'stera 
makes  it  very  unlikely  tiiat  9  RVP  fuel 
will  be  available  to  consumers  in  March 
or  eariy  April,  even  if  the  blending-down 
process  by  that  time  has  begun  to 
reduce  RVP.  Continued  availability  of 
low-RVP  fuel  is  even  less  likely  by  late 
Octol>er  because  the  blending-up 
process  will  occur  rapidly  at  the  close  of 
the  control  period.  Nevertheless,  the 
experience  of  California,  which  has 
required  9  RVP  fuel  for  many  years, 
appears  to  demonstrate  that  widespread 
driveability  or  fuel  safety  problems  will 
not  occur  in  New  England.  We  know  of 
no  evidence  of  extensive  problems  in 
California,  despite  significant  operation 
at  cool  temperatures  and  high 
elevations. 

As  further  evidence  of  this  conclusion, 
one  can  compare  the  true  vapor  pressure 
(TVP)  experienced  in  fiiel  tanks  at 
different  times  during  the  year.  For 
example,  when  corrected  for  elevation, 
gasoline  in  Billings,  Montana  at  its 
January  1988  average  RVP  of  13.6  psi 
and  at  the  historic  low  January 
temperature  of  —30  degrees  Fahrenheit 
would  result  in  a  true  vapor  pressure  of 
1.0  psL  For  Boston,  the  analogous  RVP 
and  temperature  of  10.0  psi  and  —12 
degrees  would  also  reswt  in  a  TVP  of  1.0 
psi.  In  contrast  8.5  psi  fuel  at  an 
analogous  Boston  April  temperature  of 
18  degrees  would  result  in  a  TVP  of  1.8 
psi,  80  percent  hi^er  than  tfie  winter 
figure.  While  similar  analyses  are  not 
available  for  Hartfcml  and  Providence, 
winter  RVP  and  temperature  in  diese 
cities  are  very  similar  to  Boston  and  it  is 
reasonable  to  expect  to  find  similar 
results.  We  conclude  from  this  that  if 
low  volatiKty  fuel  were  to  reach 
consumers  during  very  low  temperature 
weather,  any  de^dation  in  driveability 
or  fuel  safety  would  be  no  greater  (and 
would  Kkeiy  be  less)  than  dtat 
experienced  currently  durfaig  the  winter. 

Conversely,  low  voIatiSty  fuel  should 
improve  vehicle  driveabiUty  in  very  hot 
weather  by  reducing  tfie  occurrence  c^ 
such  Gonctttions  as  vapor  lock  and  fnel 
foaming. 

A  Is  There  Really  a  Severe  Ozone 
Problem  in  Connecticut  and  Rhode 
Island  or  the  Northeast? 

Comments.  A  nuanber  d  industry 
commenters,  in  iffging  EPA  to 
disapprove  &e  SIP  revision,  claimed 
that  thsaaeia  resUy  l>ecaaiiag  deaner 
and  cleaner  over  tiaae  and  that  die 
ozone  staadard  is  being  met  mora  tttaa 
99%  of  the  year.  Enviranmental  groups 
countered  these  claims  widi  data  bam 


1987  and  1988  which  show  a  worsening 
of  the  ozone  problem  since  198&  They 
noted  that  1968  was  one  of  the  worst 
ozone  seasons  on  recwd  across  the 
Northeast 

Response.  EPA  is  firmly  convinced 
that  there  is  a  serious  Qzone  problem  in 
the  Northeast  EPA's  conviction  was 
evidenced  by  last  year's  SEP  calls  to 
Connecticut  Rhode  Island  and  most 
other  Northeast  states.  This  SIP  call  was 
based  on  1985-1987  ozone  monitoring 
data  which  ranked  southern  New 
England  among  the  worst  ozone 
nonattainment  areas  in  the  country. 
EPA's  concern  is  further  heightened  by 
the  1988  ozone  season.  The  ozone 
standard  was  exceeded  more  frequentiy, 
at  more  sites,  and  at  higher  levels  in 

1988  than  in  1987.  In  fact  as  one 
commenter  noted,  a  1988  EPA  Region  1 
study  comparing  public  health  risk  from 
environmental  problems  in  New 
England  ranked  ozone  in  the  highest  risk 
category  ("Unfinished  Business  in  New 
England:  A  Comparative  Assessment  of 
EnvinMunental  I^blems".  December 
1988). 

7.  Have  Connecticut  and  Rhode  Island 
Demonstrated  That  They  Have 
Adequate  Enforcement  Programs  as 
Required  by  SectkM  110  of  the  Clean 
Air  Act? 

Comments.  API  correctly  noted  that 
section  110  of  the  Act  requires  that  the 
state  provide  a  program  for  enforcement 
of  the  emission  limitations  as  well  as 
necessary  assurances  that  it  has 
adequate  resources  to  implement  the 
plan.  API  noted  that  Connecticut  and 
Rhode  Island  intend  to  enforce  their 
problems  Arougfa  sampling  at  terminals. 
buDc  plants  and  other  primary 
distribution  points  but  not  at  retailers. 
API  pointed  out  tiiat  EPA's  RVP 
enforcement  program  covers  these 
points  and  also  readies  all  the  way  to 
retailers,  and  daimed  that  tliis 
establishes  a  minimum  standard  for 
effiectfve  enforcement  of  RVP  hmits  that 
Connecticut  and  Rhode  Island  fail  to 
meet  API  further  daimed  that  the 
states'  regulations  do  not  satbfy  EPA's 
guidelines  for  enforceabihty  and  legal 
suffidency  because  they  currently 
contain  no  RVP  recordkeeping 
requkeraoits  for  affected  gasoline 
storage  fadhties. 

Response.  EPA  does  not  agree  with 
API's  enforcement  concerns.  EPA's 
decision  to  extend  its  RVP  enforcement 
program  down  to  the  retail  levd  reflects 
concern  that  nationally  then  oiay  be  the 
opportunity  to  Increase  die  RVP  of 
gasoline  dut  has  already  left  the 
refinery  or  bsA  terminal  by  blending  die 
gasoline  widi  a  hi^ier  RVP  fnel  before  it 
reaches  the  retailer.  This  is  a  reasooabte 


concern  for  the  national  RVP  program, 
which  allows  for  three  different  RVP 
fuels,  depending  on  defined  geographic 
areas.  Opportimities  to  blend  the 
differing  RVP  gasoline  en  route  to  the 
retailer  to  yield  a  noncomplying  fuel 
would  exist.  EPA  concluded  in  its 
national  rulemaking  that  testing  at  aD 
points  in  the  distribution  system  would 
provide  the  "best  safeguard"  against 
distribution  of  noncompUant  gasoline 
and  would  result  in  the  "greatest 
likelihood"  of  achieving  enviromncnfal 
results.  However,  EPA  did  not  conrlude 
that  its  program  represented  a  minimum 
standard  or  that  anything  short  of  this 
enforcement  scheme  would  be 
inadequate  under  section  110(aK2). 

EPA  does  not  believe  that  the 
Connecticut  and  Rhode  Island 
enfOTcement  programs  must  miiror  the 
federal  program.  First  if  the  states 
successfully  ensure  tiiat  all  the  gasoline 
in  bulk  plants  and  terminals  within  the 
state  are  below  9  psi.  the  opportunities 
for  RVP  enhancement  within  the  state 
will  be  smalL  Retail  distributors  would 
have  to  truck  higher  RVP  gasoline  into 
Connecticut  and  Rhode  Island  and 
splash  blend  the  gasoline  to  accompbsh 
this,  an  unlikely  scenario.  Second,  retail 
outlets  in  Connecticut  and  Rhode  Island 
win  be  subject  to  EPA's  national 
enforcement  program.  If  gasoline  that 
does  not  comply  writh  the  states'  9  psi 
limit  is  found  at  retailers  in  the  state  by 
EPA,  we  will  surdy  share  such  evidence 
vnth  the  states.  Thus,  wliile  the  EPA  and 
Connecticut  and  Rhode  Island  R\T 
enforcement  programs  do  not  match, 
they  do  have  significant  overlap, 
provide  for  some  inspection  of  retailers, 
and  contain  suffident  flexibility  to 
adequately  provide  enforcement  of  the 
regulation. 

EPA  also  disagrees  with  API's  view 
that  an  absence  of  recordkeeping 
provisions  fatally  flaws  the  states' 
enforcement  programs.  While  EPA's 
general  enforcement  guidance  for  all 
programs  recommends  recordkeeping 
{Hovisions.  EPA  is  not  rigidly  bound  by 
such  guidance.  It  is  particularly  true  in 
this  case  where  EPA's  own  RVP 
enforcement  program  does  not  require 
recordkeeping.  As  API  noted,  EPA 
discussed  this  issue  in  the  TSD  for  the 
Connecticut  proposal  and  coadnded 
that  it  was  not  problematia 

Moreover,  EPA  notes  that  in  the 
comparable  arena  of  enforcement 
through  Delayed  Compliance  Orders 
(DCOs).  courts  have  held  tiiat  EPA  may 
not  second  guess  the  state's  choice  of 
enforcement  mechanisms  so  long  as  die 
chosen  system  is  a  reasonable  ooe. 
Bethlehem  Steel  Corp.  v.  US.  RJ'^A.,  638 
F.d  994, 1006-1006  (7di  Cir.  1880); 
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appealed.  Bethlehem  Steel  v.  Gonuch, 
72»  F.2d  356  (7th  Cir.  1984),  reL  den.,  en 
banc,  vacated  on  reh..  732  F.2d  97  (7th 
Cir.  1964).  withdrawn  and  appealed  742 
F.2d  1028  (7th  Cir.  1984). 

Furthermore,  even  if  Connecticut's 
and  Rhode  Island's  enforcement 
schemes  were  Inadequate  to  support  a 
finding,  ultimately,  that  the  state's 
eventually  complete  ozone  SIP  update 
meets  all  of  the  requirements  in  section 
110(a)(2),  EPA  could  still  approve  the 
rule  under  section  110(a)(3).  That  is 
because,  even  with  an  inadequate 
enforcement  program,  the  rule  would 
still  strengthen  the  pre-existing  SIP  and 
hence,  under  the  rationale  in  Michigan 
V.  Thomas,  805  F.2d  176. 186  (6th  Cir. 
1968).  be  approvable  for  that  limited 
purpose. 

8.  Have  Connecticut  and  Rhode  Island 
Satisfied  the  Act's  Public  Notice  and 
Hearing  Requirements? 

Comments.  API  claimed  that  EPA 
failed  to  address  the  question  of 
whether  the  Connecticut  and  Rhode 
Island  SIP  revisions  were  adopted  after 
"reasonable  notice  and  public  hearing." 
While  acknowledging  that  public 
hearings  were  held  uey  alleged  that  the 
decision  to  limit  RVP  to  9  psi  was 
actually  made  by  NESCAUM  some  time 
before  public  hearings  on  the 
Connecticut  and  Rhode  Island  RVP 
regulations,  and  that  therefore  any 
hearings  nominally  provided  are 
substantively  inadequate.  On  the  other 
hand.  NESCAUM  commented  that  ozone 
pollution  problems,  especially  in  the 
Northwest  are  clearly  regional 
problems  and  must  therefore  be  dealt 
with  through  consistent  regulations. 

API  also  questioned  whether  notice 
and  hearing  was  provided  on  the  SIP 
revision  or  just  a  state  reg\iiation.  They 
believe  it  was  unclear  from  the  public 
notices  and  materials  available  before 
the  hearings  that  the  RVP  rule  was 
actually  intended  to  be  submitted  as  a 
revision  to  the  SIP. 

Response.  As  to  the  first  claim,  EPA's 
Federal  Register  notice  actually 
provides  the  dates  of  the  hearings  and 
the  TSD  contains  an  itemization  of  the 
dates  the  public  notices  were  published, 
including  an  identification  of  the 
newspaper  the  notice  was  published  in. 
Although  there  is  no  summary  statement 
that  the  public  participation 
requirements  for  hearing  and  notice 
were  met,  the  record  does  speak  to  that 
effect. 

EPA  finds  API's  concerns  that  the 
public  hearings  were  largely 
meaningless  and  thus  not  "reasonable" 
to  be  misplaced.  API  infers  that 
Connecticut.  Rhode  Island  and  the  other 
NESCAUM  states  had  predetermined 


the  outcome  of  the  hearings  before  and 
without  regard  to  the  hearings  held  in 
those  states.  EPA  is  not  at  all  convinced 
that  the  process  was  predetermined.  If 
API  were  aggrieved  on  this  matter,  we 
would  have  expected  it  to  challenge  the 
states'  proceedings  under  state  law,  as 
API  has  in  fact  done  in  New  York. 
However,  no  party  challenged 
Connecticut's  or  Rhode  Island's 
proceedings,  including  API,  who  was  a 
participant 

EPA  acknowledges  that  Connecticut 
cmd  Rhode  Island  did  initiate 
rulemaking  on  RVP  control  pursuant  to 
an  agreement  on  RVP  control  with  the 
other  northeast  states.  However,  having 
initiated  the  rulemaking  on  that  basis, 
the  state  then  proceeded  to  promidgate 
the  regulations  through  its  full 
administrative  process,  giving  adequate 
notice  and  opportunity  for  public 
hearing  on  the  proposed  regulations. 

As  a  policy  matter  EPA  agrees  that 
the  ozone  problem  in  the  Northeast  is  a 
problem  of  regional  magnitude  and  has 
held  several  meetings  with  top  EPA  and 
State  environmental  officials  in  EPA 
Regions  I.  n.  and  IQ  to  determine  what 
concerted  efforts  the  states  could  take 
on  their  own  to  deal  with  issues  of 
regional,  but  not  necessarily  national 
scope.  Hierefore  EPA  believes  that  it  is 
appropriate  for  the  northeastern  states 
to  regulate  ozone  precursors  in  a 
consistent  fashion.  However,  each  state 
must  provide  for  adequate  public 
participation  in  the  promulgation  of 
individual  regulations,  including 
assessing  and  responding  to  all 
submitted  comments,  as  Qonnecticut 
and  Rhode  Island  have  done  in 
connection  with  their  RVP  regulations. 
As  discussed  more  fully  below,  EPA 
reviewed  the  states'  public  participation 
procedures  and  determined  that  the 
states  provided  adequate  opportunity 
for  public  input  in  connection  with 
development  of  the  RVP  rules. 

API  argued  specifically  that  the  states' 
hearing  procedures  were  not  adequate 
to  comply  with  section  110  of  the  Act  or 
EPA's  hearing  regulations  of  40  CFR 
section  51.102.  The  operative  language  in 
both  the  statute  and  the  regulation  is 
"reasonable  notice  and  public  hearing." 
API  asserts  that  Connecticut  and  Rhode 
Island  had  predetermined  its  final 
decision  on  RVP  regulation  and  thus  the 
hearing  provided  was  not  reasonable. 

However,  EPA  interprets  the  language 
of  both  the  statute  and  the  implementing 
regulations  as  requiring  the  state  to 
provide,  first  reasonable  notice  of 
public  hearing,  and  second,  a  public 
hearing.  EPA  does  not  believe  that  the 
law  requires  the  Agency  to  review  the 
hearing  record  and  determine  whether 


the  hearing  provided  was  itself 
"reasonable." 

EPA's  interpretation  of  the  hearing 
requirement  is  clearly  reflected  in  the 
regulations  at  40  CFR  51.102.  The 
regulations  go  into  substantial  detail  on 
the  manner  in  which  states  must  provide 
notice  of  a  hearing  in  order  for  that 
notice  to  be  considered  reasonable.  See 
40  CFR  51.102(d);  see  also  40  CFR 
51.102(g)(2).  However,  the  regulations 
make  absolutely  no  mention  of  specific 
requirements  for  conduct  of  public 
hearings.  The  state  need  only  certify 
that  it  in  fact  held  a  public  hearing, 
which  Connecticut  and  Rhode  Island 
clearly  did.  and  need  not  provide  any 
detailed  information  on  the  conduct  of 
the  hearing. 

This  is  appropriate  because  the 
reasonableness  of  pubUc  notice  can  be 
assessed  objectively  by  reviewing  the 
amount  and  variety  of  notice  methods 
used.  Assessing  the  reasonableness  of  a 
hearing  on  the  other  hand  would  be  a 
highly  subjective  determination  done 
retrospectively  that  would  unnecessarily 
infilnge  on  the  state's  discretion  in 
conducting  its  hearings.  Of  course,  if 
EPA  received  concrete  evidence  that  the 
hearing  did  not  provide  adequate 
opportunity  for  public  participation,  it 
could  find  that  the  hearing  did  not  meet 
the  intent  of  EPA's  regulation.  EPA  has. 
however,  received  no  such  evidence. 

API  further  claimed  that  a  state  must 
specifically  identify  a  proposed 
regulation  as  a  future  SIP  revision  prior 
to  scheduling  a  public  hearing  on  the 
regulation.  However,  neither  the  statute 
nor  EPA's  regulations  contain  any  such 
expUcit  requirement  The  purpose  of  a 
pubUc  hearing  is  to  receive  public  input 
on  the  substance  of  proposed 
regulations,  not  on  whether  the  state 
may  or  may  not  submit  the  regulations 
as  a  SIP  revision.  For  years  EPA  has 
approved  SIP  revisions  with  no  analysis 
of  whether  the  state  had  publicly 
aimounced  its  intent  to  eventuaUy 
submit  a  proposed  regulation  as  a  SIP 
revision  at  the  state  public  hearing 
stage. 

Generally  it  should  be  totally 
irrelevant  to  pubUc  commenters  whether 
a  regulation  with  which  they  will  be 
required  to  comply  as  a  matter  of  state 
law  might  also  become  an  aspect  of 
federal  law.  At  the  time  Connecticut  and 
Rhode  Island  held  their  public  hearings 
on  the  RVP  rules,  prior  to  federal 
preemption,  commenters  should 
similarly  have  had  no  concern  as  to 
whether  the  proposed  state  rules  would 
eventually  become  federal  law  as  well 
Only  where  a  state  regulation  would 
otherwise  be  preempted  by  existing 
federal  law  and  therefore  unenforceable 
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would  the  public  have  a  need  to  know 
that  the  state  intended  to  seek  federal 
approval  of  the  regulation  for  purposes 
of  preemption  waiver  in  preparing 
comments  at  the  state  hearing  level 
This  was  not  the  case  at  the  time  of  the 
state  hearing  on  the  Connecticut  and 
Rhode  Island  RVP  rules.  Moreover, 
given  EPA's  then  outstanding  proposal 
to  regulate  RVP  and  thus  preempt  state 
RVP  regulation,  it  should  have  been 
apparent  to  commenters  at  the  time  of 
the  pubUc  hearing  that  Connecticut  and 
Rhode  Island  would  submit  the  rule  as  a 
SIP  revision  to  insure  enforceabilify  in 
the  event  of  EPA  final  RVP  regulation 
and  preemption. 

A  Should  Waivers  or  Exemptions  from 
the  State  Regulations  be  Granted  to 
Suppliers  Who  Cannot  Provide  9  RVP 
Gasoline? 

Comments.  Two  commenters  (BP  Oil 
and  Sun)  expressed  concern  with 
potential  inequities  resulting  bom 
supplier-specific  requests  for  waivers. 
They  indicated  that  the  use  of  supplier- 
specific  waiver  provisions  could 
diminish  the  calcxilated  benefits  of  the 
rule  by  allowing  higher  RVP  gasoline 
into  the  system,  and  financially 
disadvantage  those  companies  which 
are  able  to  comply.  They  also  expressed 
concern  that  the  use  of  waivers  and 
exemptions  introduces  uncertainties 
about  whether  the  volatilify  regxilations 
will  be  applied  fairly  and  equitably  to 
aU  gasoline  suppliers,  because  the 
Connecticut  and  Rhode  Island 
regulations  do  not  include  explicit 
provisions  for  the  states  to  follow  in 
considering  applications  for  waivers  or 
exemptions  from  individual  suppliers. 

The  commenters  concluded  that  if 
waivers  or  exemptions  are  to  be  used, 
they  must  apply  to  all  suppliers  and 
significant  penalties  should  be  attached. 
In  addition,  one  commenter  noted  that 
EPA  has  to  consider  how  it  will  respond 
to  supplier-specific  waiver  requests;  and 
EPA  "is  urged  to  adopt  a  policy  on 
waivers  which  is  consistent  vdth  its  own 
RVP  regulatory  program." 

Response.  EPA  is  aware  that 
Connecticut  and  Rhode  Island  intend  to 
grant  waivers  to  individual  suppliers  if 
necessary  to  avoid  serious  supply 
dislocations  during  the  initial  stages  of 
their  RVP  programs.  Although  EPA  did 
not  focus  on  this  aspect  of  the  program 
in  its  notice  of  proposed  rulemaking, 
commenters  were  also  aware  of  the 
states'  intentions  and  the  issue  was  fully 
aired  in  the  public  comments.  EPA  is 
approving  the  Connecticut  and  Rhode 
Island  RVP  programs  as  a  whole,  which 
includes  the  abilify  of  the  states  to  issue 
waivers  as  appropriate.  EPA  is  in 
essence  pre-approving  any  waivers  that 
Connecticut  or  Rhode  Island  might  grant 
as  part  of  the  overall  RVP  program  being 


approved  into  the  Connecticut  and 
Rhode  Island  SIPs  today.  Connecticut 
and  Rhode  Island  will  not  be  required  to 
submit  each  waiver  to  EPA  as  a  SIP 
revision  before  it  may  take  effect 

EPA  is  ciurently  able  to  pre-approve 
any  waivers  that  Connecticut  or  Rhode 
Island  may  grant  because  the  RVP 
program  is  a  discretionary  program  that 
the  states'  have  submitted  to  generate 
additional  emission  reductions  and 
move  the  state  closer  to  attainment  of 
tiie  ozone  NAAQS.  EPA  is  not  pre- 
approving  waivers  fex)m  a  federally 
required  program  or  a  program  to  which 
EPA  has  already  assigned  specific 
emission  reduction  credits  as  part  of  an 
overall  attaiament  demonstration.  EPA 
could  not  pre-approve  waivers  in  such 
situations  because  they  would  constitute 
SIP  relaxations.  Here,  whatever 
emission  reductions  Connecticut  and 
Rhode  Island  obtain  from  the  RVP 
program,  even  after  any  waivers  have 
been  granted,  will  tighten  the  existing 
SIP  and  improve  air  qualify. 

EPA  notes  that  its  pre-approval  of  any 
waivers  Connecticut  or  Rhode  Island 
may  grant  under  the  RVP  program 
differs  dramatically  bom  approval  of  a 
generic  permitting  program  such  as  a 
new  source  review  or  bubble  program. 
In  those  cases,  EPA  authorizes  states  to 
approve  relaxations  of  SIP  requirements 
provided  that  the  state  follows  approved 
procedures  calculated  to  insure  that  all 
such  waivers  are  accounted  for  in  the 
SIP  attainment  demonstration  and  are 
issued  4i8ing  replicable  evaluation 
techniques.  Here,  since  EPA  is  not 
currently  relying  on  the  Connecticut  and 
Rhode  Island  RVP  programs  for  any 
defined  emission  reduction  credit 
toward  an  approved  attainment 
demonstration.  EPA  need  not  now 
analyze  the  criteria  by  which 
Connecticut  or  Rhode  Island  will  issue 
any  waivers.  Connectinut  and  Rhode 
Island  are  free  to  issue  waivers  on  the 
basis  of  their  own  state  criteria, 
consistent  with  any  requirements  of 
their  state  administrative  procedures 
acts. 

When  Connecticut  and  Rhode  Island 
do  submit  their  completed  po8t-1987 
attainment  demonstration,  EPA  will 
assign  specific  emission  reduction 
credits  to  the  RVP  programs,  taking 
account  of  any  supplier-specific  waivers 
the  states  may  have  issued  by  that  time. 
Once  EPA  has  approved  the 
Connecticut's  and  Rhode  Island  post- 
1987  SIPs,  it  will  take  whatever 
rulemaking  action  is  necessary  to  ensure 
that  any  further  waivers  under  the  RVP 
program,  which  at  that  point  would  be 

considered  SIP  relaxations,  would  be 
submitted  to  EPA  for  approval  as 
individual  SIP  revisions. 
Finally,  EPA  notes  that  any  suppliers 


who  receive  waivers  bom  Connecticut 
or  Rhode  Island  must  still  comply  with 
the  federal  RVP  limit  of  10.5  psi. 

10.  How  Soon  After  the  Date  of  Final 
Approval  of  the  Connecticut  and  Rhode 
Island  Revisions  Should  the  RVP 
Regulations  Be  Made  Effective? 

Comments.  Many  commenters  were 
concerned  with  the  timing  of  EPA's  final 
action.  Those  favoring  EPA  approval  of 
the  SIP  revision  generally  favored  EPA 
acting  quickly  to  make  the  regulations 
effective  by  their  May  1  starting  date  or 
as  close  to  that  as  possible.  These 
commenters  note  that  the  Colonial 
Pipeline,  which  supplies  20%  of  the 
Northeast's  gasoline,  has  been  shipping 
9  RVP  fuel  to  tiie  Northeast  since  March 
1, 1989.  They  also  pointed  out  that  those 
suppUers  who  have  made  a  good  faith 
efiort  to  comply  with  the  May  1st  date 
would  be  at  a  competitive  disadvantage 
relative  to  those  with  cheaper,  higher 
volatilify  gasoline  if  the  date  is 
extended. 

Those  opposing  EPA  approval  of  the 
SIP  revision  generally  asked  that  if  we 
did  approve  it  we  must  provide  the 
petroleum  industry  with  reahstic  and 
sufficient  lead-time  to  enable  9  psi 
gasoline  to  be  distributed  throughout  the 
distribution  system.  These  commenters 
cited  EPA's  allowing  70  and  100  days  for 
the  recentiy  promulgated  national 
regulations  to  become  effective  at  the 
terminal  and  retail  level  respectively  as 
precedent  for  such  a  decision.  A  third 
path,  suggested  by  API,  would  be  for 
EPA  to  make  its  final  approval 
conditional  on  the  state's  deferral  of  the 
compliance  date  for  its  regulation. 

Response.  The  timing  issue  is  one  of 
the  most  difficult  ones  posed  by  this 
action.  Since  EPA  has  had  control  of  the 
timing  of  the  final  federal  RVP  action, 
the  decision  on  the  Massachusetts  RVP 
SIP,  and  the  decision  on  the  Connecticut 
and  Rhode  Island  RVP  revisions,  it  is 
important  that  we  ensure  that  both  the 
federal  and  state  programs  start  with  a 
maximum  likelihood  of  success  and  a 
minimum  possibihty  of  supply 
disruption. 

EPA  must  consider  several  issues  in 
deciding  when  to  make  the  rule 
effective.  The  first  issue  is  when  the 
industry  was  put  on  notice  that  it  would 
have  to  supply  9  psi  gasoline  to 
Connecticut  and  Rhode  Island.  As  the 
states'  rules  were  passed  in  1988,  the 
industry  was  on  notice  since  then  of  the 
states'  intention  to  control  RVP  to  9  psi. 
However,  the  Connecticut  and  Rhode 
Island  rules  were  preempted  on  March 
22. 1989  by  the  promulgation  of  the 
federal  volatiUfy  requirements. 

Another  issue  to  consider  is  the  lead- 
time  that  would  be  necessary  to  enable 
9  psi  gasoline  to  get  through  the 
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ditthbtition  aystem.  The  record 
indicates  that  the  industry  thought  that 
it  would  take  from  60  to  70  days  to 
achieve  compliance  at  the  terminals  in 
Connecticut  and  Rhode  bland.  The 
recoTd  also  indicates  that  die  Colonial 
Pipeline,  which  supplies  at  least  20%  of 
the  gasoline  in  die  Northeast,  has  been 
shii^Hng  9  psi  gasoline  since  March  1. 
1980. 

The  final  issue  involves  the  air  quality 
consequences  of  delaying  the  effective 
date.  EPA  should  not  delay  action  on  a 
SIP  reviskm  in  such  a  manner  as  would 
thwart  the  states'  intent  in  requesting 
the  SIP  revision.  Connecticut's  and 
Rhode  Island's  submissions  of  the  RVP 
SIP  revision  last  winter  were  clearly 
aimed  at  getting  their  regulatory 
programs  in  place  for  the  1989  ozone 
season.  Thus,  it  is  important  to  have  the 
effective  date  as  early  as  possible  in 
order  to  maximize  the  air  qaaHty 
benefits  of  the  programs  in  1989. 

In  deciding  to  make  this  action 
effective  on  June  30. 1989.  EPA  has 
attempted  to  balance  these  competing 
interests.  EPA  believes  diat  this 
effective  date  will  both  minimize 
possible  difficulties  the  industry  might 
encounter  with  a  shorter  lead-time  and 
provide  citizens  in  the  Nordieast  as 
much  relief  as  is  practical  during  most  of 
the  1989  ozone  season.  Although  some 
suppliers  may  have  a  good  faith  effort  to 
comply  with  the  May  1  effective  date 
spedfied  in  the  Connecticut  and  Rhode 
Island  proposals,  they  were  under  no 
obligation  to  do  so  once  EPA  preempted 
the  states'  requirement  by  promulgating 
Federal  RVP  controls  on  March  22. 1989. 
The  Agency  cannot,  therefore,  select  an 
earlier  effective  date  for  aD  suppliers 
based  on  the  voluntary  action  of  a  few. 
especially  considering  that  the  time 
between  the  March  22  federal 
rulemaking  and  today's  publication  is 
critical  to  the  refiner/supplier  planiiing 
and  implementation  process  regarding 
fuel  delivery  for  the  coming  summer. 
However,  because  refiners  have  already 
begim  to  prepare  for  the  sale  of  9  RVP 
fuel  as  a  result  of  EPA's  approval  of  the 
Massachusetts  RVP  SIP  (published  on 
May  4. 1989: 54  FR 19173),  and  hi  light  of 
the  fact  that  the  three  states  share  many 
links  in  the  gasoline  distribution 
network,  the  Agency  does  not  believe 
that  an  additional  60  to  70  days  lead- 
time  is  warranted.  This  starting  date  hi 
Connecticult  and  Rhode  Island  mitrocs 
the  starting  date  of  the  Maaaacfansetts 
program. 

11.  Should  EPA  Reopen  the  Comment 
Period  or  Withdraw  and  Repropose  This 
SIP  Revision  in  Light  of  EPA's  Final 
Action  on  the  National  RVP  Regulation 
and  Other  Alleged  Defects  in  ths  March 
Proposahf 


Comments.  EPA  received  divergent 
comments  on  the  appropriate  process 
for  and  timing  of  a  final  action  on  the 
Connecticut  and  Rhode  Island  SIP 
revisions.  Rhode  Island  argued  that  EPA 
should  take  final  action  as  soon  as 
possible.  On  die  other  hand,  the 
American  Petrolevun  Institute  (API)  felt 
that  because  of  numerous  allegedly 
unresolved  issues  raised  in  their 
substantive  comments  EPA  should  at  a 
mifiimum  repfopose  actlon  on  the 
revision  to  deal  with  these  issues  before 
proceeding  to  final  action. 

Response.  EPA  concludes  that  given 
its  interpretation  of  the  relevant  law  and 
the  seasonal  nature  of  the  Connecticut 
and  Rhode  Island  revisions,  the  Agency 
should  proceed  expeditiously  to  final 
action  based  on  the  record  currently 
before  it.  EPA  is  unpersuaded  by  APTs 
claim  that  circumstances  have  so 
changed  since  the  proposed  approvals  of 
the  Connecticut  and  lUiode  Island 
revisions  that  we  should  reopen  the 
comment  period  or  withdraw  and 
repropose  this  action.  EPA's  proposed 
Federal  Register  notices  for  the 
Connecticut  and  Rhode  Island  RVP 
programs  explicidy  discussed  die 
possibility  that  EPA  would  take  final 
action  on  the  national  RVP  pro-am 
prior  to  final  action  on  the  state 
programs.  EPA  dearly  presented  die 
path  EPA  proposed  to  follow  and  the 
conclusions  we  proposed  to  reach  in  tiie 
event  that  the  Federal  RVP  regulations 
were  finally  promulgated.  Furthermore, 
in  the  final  Federal  Register  notice  on 
the  national  RVP  program.  EPA  exp- 
licidy discussed  consideration  of 
different  state  RVP  control  programs. 

In  this  case  EPA  concludes  that  it  is 
not  necessary  to  issue  a  reproposal  prior 
to  taking  final  action.  EPA  believes  that 
it  has  adequately  responded  to  aD  of  the 
substantive  comments  raised  by 
commenters  in  the  substantive 
discussions  presented  above.  Obviously, 
additional  analysis  on  such  technical 
issues  could  always  be  conducted. 
However,  administrative  agencies 
generally  have  the  discretion  to 
determine  when  issues  have  been  aired 
sufficiently  and  to  dose  die  record  and 
proceed  to  final  action,  consistent  of 
course  with  the  need  to  act  in  a 
reasoned,  non-arbitrary  fashion. 
Vermont  Yankee  Nuclear  Power  ■<!. 
NUaC  435  U.S.  519.  554-555  (1978). 

Further.  EPA  should  not  delay  action 
on  a  SIP  revision  in  such  a  manner  that 
would  thwart  the  state's  intent  in 
requesting  the  SIP  revision.  In  this  case. 
C<Mmecticut  and  Rhode  Island  have 
submitted  a  seasonal  requirement  that 
since  currenUy  preempted  must  be 
approved  in  a  ttanely  ntdiion  in  order  to 
effectuate  tiie  states'  intent  tfiat  the 
regulations  provide  emission  reduction 
benefits  in  the  vpooning  simmer  onne 


season.  Therefore,  EPA  should  make 
best  effiirte  to  act  on  the  information 
available  to  it  now  to  the  extent  that  it  is  ' 
adequate  or  else  the  agency  would 
thwart  the  states'  intent  with  regard  to 
the  1989  ozone  season.  Since  EPA  has 
conduded  that  the  existing  record  is 
sufficient.  EPA  can  proceed  to  final 
action  at  this  time  based  on  that  record. 

Enforcement 

In  EPA's  proposal  on  the  Rhode  Island 
SIP  revision  we  indicated  that  there  was 
a  problem  with  the  test  method  section 
of  Regulation  Number  11.  The  regulation 
allowed  alternative  test  methods  "*  *  * 
approved  by  the  Director."  EPA  steted 
that  such  methods  must  also  be 
approved  t^  EPA  or  else  the  alternative 
methods  must  be  eliminated.  EPA's 
proposal  was  made  with  the 
understanding  that  this  defect  would  be 
cured  prior  to  final  EPA  action. 

On  April  24, 1989  Rhode  Island 
submitted  its  revision  to  Regulation 
Number  11.  The  revision  a(kb  the  words 
"and  EPA"  to  the  end  of  die  relevant 
sentence.  It  also  changes  tibe  spedfic 
designation  (D323-82)  of  the  ASTM  test 
method  for  the  determination  of  RVP  to 
a  more  general  designation  (D323).  lliis 
gives  die  state  die  flexibility  to  use  die 
1982  version  of  the  test  or  the  1958 
version.  Both  versions  vrill  result  in 
accurate  measurements  of  the  RVP  of 
gasoline.  EPA  finds  that  its  prior 
concerns  were  addressed  in  exacUy  die 
manner  EPA  had  suggested  at  proposal 
and  that  the  test  methods  section  is 
approvable  as  revised  since  it  is  now 
fully  enforceable. 

Final  AdiaB 

EPA  is  approving  this  revision  to  die 
Connecticut  and  Rhode  Island  Ozone 
Stete  Implementation  I^ans  to  control 
gasoline  volatility,  induding  any 
waivers  Connecticut  and  Rhode  Island 
may  grant  imder  the  program.  EPA  has 
also  made  the  finding  that  the 
Connecticut  and  Rhode  Island  SIP 
revisions  meet  the  requirements  of 
section  211(c)(4)(C)  of  the  Act  for  an 
exception  to  federal  preemption. 

The  Administrator  has  determined 
that  there  is  good  cause,  within  the 
meaning  of  5  U.S.C  sertion  553(d)(3).  to 
make  tUs  action  effective  less  dian  30 
days  after  publication.  The  industry  has 
been  on  notice  since  the  Administrator 
approved  the  Massachusetts  RVP  SIP  (54 
FR  19173:  May  3. 1989)  that  the 
Administrator  was  inclined  to  approve 
inconsistent  stateJlVP  rules  to  die 
extent  necessary  to  provide  for 
attainment  Making  this  action  effective 
on  the  same  date  as  the  Massachusetto 
RVP  rule  provides  die  Industry  widi  a 
uniform  effective  date  for  two 
contigaoas  stetes  that  bodi  have  mlet 
Umiting  RVP  to  9.0  psl. 
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Under  section  307(b)(1)  of  die  Act, 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  Stetes 
Court  of  Appeals  for  the  appropriate 
circuit  by  (80  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  ite  requiremento  (see  307(b)(2)). 

The  OfiBce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjecto  in  40  CFR  Part  S2 

Air  pollution  control  Hydrocarbons. 
Ozone.  Incorporation  by  reference. 

NotK  Incorporation  by  reference  of  the 
State  Implementation  Hans  for  the  State  of 
Connecticut  and  the  State  of  Rhode  Island 
was  approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Audwrity:  42  U.S.C  7401-7642 

EPA  is  today  approving  the 
Connecticut  and  Rhode  Island  SIP 
revisions  pertaining  to  their  stete 
gasoline  volatility  programs. 

Date:  May  la  1989. 
WUUam  K.  Railly. 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Part  52  of  Chapter  L  Tide  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  dtation  for  Part  52 
continues  to  read  as  follows: 


Audiority:  42  UJS.C.  7401-7M2 
Subpart  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

{  52.370    MentincalkNi  of  plan 

(50)  Revisions  to  federally  approved 
section  22a-174-20(a)  of  the  Regulations 
of  Connecticut  State  Agendes, 
submitted  on  January  27, 1989  by  the 
Depeulment  of  Environmental 
Protection,  limiting  the  volatility  of 
gasoline  from  May  1  through  September 
15,  beginning  1969  and  continuing  every 
year  thereafter,  including  any  waivers  to 
such  limitations  that  Connecticut  may 
grant.  In  1989.  the  control  period  will 
begin  on  June  30. 

(i)  Incorporation  by  reference. 

(A)  Amendmento  to  subsection  22a- 
174-20(a)  of  die  Regulations  of 
Connecticut  State  Agencies,  entitled 
"Storage  of  'volatile  organic  compounds' 
and  restrictions  for  the  Reid  Vapor 
Pressure  of  gasoline,"  effective  in  the 
Stete  of  Connecticut  on  December  30, 
1988. 

Subpart  00-fihode  Island 

3.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(33)  to  read  as 
follows: 


S52.2070    Mentlflcatlonofptat 

(c)  *  *  • 

(33)  Revisions  to  federally  approved 
Air  Pollution  Control  Regulation 
Number  11  submitted  on  November  7. 
1988  and  April  24, 1989  by  the  Rhode 
Island  Department  of  Environmental 
Management.  Umiting  the  volatility  of 
gasoline  from  May  1  through  September 
15,  beginning  1989  and  continuing  every 
year  thereafter,  induding  any  waivers  to 
such  limits  Rhode  Island  may  grant  In 
1989,  the  control  period  will  begin  on 
June  30. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Rhode  Island  Air 
Pollution  Control  Regulation  No.  11. 
effective  July  5. 1979,  entiUed, 
"Petroleum  Liquids  Mariieting  and 
Storage,"  sections  11.7.1  filed  widi  the 
Sm«tary  of  State  of  Rhode  Island  on 
August  11, 1988,  and  effective  in  the 
Stete  of  Rhode  Island  on  August  31, 
198a 

(B)  Amendments  to  Rhode  Island  Air 
Pollution  Control  Regulation  No.  11, 
effective  July  5. 1979,  entitled. 
"Petroleum  Liquids  Marketing  and 
Storage,"  amendmends  to  section  11.7.2 
filed  Kvith  die  Secretary  of  Stete  of 
Rhode  Island  on  April  27, 1989,  and 
effective  in  the  State  of  Riiode  Island  on 
May  17, 1989. 


S52J01    [Amended] 

4.  The  table  in  i  52.2081  is  amended 
by  adding  a  new  entry  to  "No.  11"  to 
read  as  follows: 


TABI£  52.2081.— EPA  APPROVED  RutES  AND  REGUtATIONS 


State 
OMion 


Title/ 
Subject 


Date  Sutmined  by 
State 


Dote 


*g5^  '^  FR  Ctalion  5^2070 


Conwnents/Unapproved  sections 


Nail 


11/07/88. 04/24/89 Pubtcaton  June  Z 

1989. 


54  FR. 


(c)(33)  — Approves  a  imitation  on  votatiity  01  gasoline  (rom  June 

30  to  Sept   15,   1989.  and  May   1   to  Sept    15  >« 
subsequent  years  at  Subsections  11  7.1  wtd  11.7.2. 


[FR  Doc.  89-12984  FUed  6-1-88;  8^45  am] 
■lUJNac00E( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[Q«Mral  Docket  No.  85-388;  FCC  89-141] 

Amendment  of  Sectiona  of  Part  22  of 
ttte  Commiaaion'a  Rules  aa  They  Apply 
to  AppHcatfcMM  To  Serve  Rural  Service 


AOCNCY:  Federal  Communications 
Commission. 


action:  Final  rule;  petition  for 
reconsideration;  clarification. 

summary:  In  this  Fourth  Order  on 
Reconsideration,  [Reconsideration 
Order),  the  FCC  considered  the  Petition 
for  Reconsideration  filed  by  the  Cellular 
Telecommunications  Industry 
Association  (CTIA)  of  the  Fourth  Report 
and  Order  in  Docket  85-388.  In  the 
Fourth  Report  and  Order,  the  FCC  had 
amended  §  22.917  of  its  rules  by 
adopting  financial  requirements  for  non- 
wireline  cellular  applicants  for  Rural 
Service  Areas  (RSAs).  CTIA  contended 
that  these  requirements  did  not  achieve 
the  Commission's  goal  of  limiting 
apphcants  to  those  who  sincerely 


intended  to  provide  cellular  service.  The 
effect  of  the  FCCs  action  in  the 
Reconsideration  Order  is  to  deny 
CTlA's  petition  and  reaffirm  its  findings 
and  rule  amendments  in  the  Fourth 
Report  and  Order.  The  FCC  also  made 
minor  non-substantive  amendments  to 
S  22.917(a)(3)  and  S  22.917(e)  to  clarify 
references  to  other  parts  of  §  22.917. 

EFFECTIVE  DATE:  May  22,  1989.^ 

address:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 

David  H.  Siehl.  Mobile  Services 


23662 
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Division,  Common  Carrier,  Bureau;  tele; 
202-632-6450. 

SUPPtCMCNTAnV  iNForaiA-noN:  This  is  a 
summary  of  the  Commission's  Fourth 
Order  On  Reconsideration,  adopted 
May  8. 1988,  and  released  May  22, 198& 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Siunnuiy  of  Fowtli  Order  on 
ReconsideiatiaB 

1.  On  May  18. 1968,  the  Commission 
released  in  this  proceeding  a  Fourth 
Report  and  Order,  PCC  88-154.  [Fourth 
Report  and  Order],  which  amended  Part 
22  of  the  Commission's  Rules  governing 
the  filing  of  Rural  Service  Area  (RSA) 
applications.  The  Commission  issued 
the  Fourth  Report  and  Order  after 
considering  the  comments  it  had 
requested  In  tfie  Tliird  Notice  of 
Proposed  Rulemaking  [Third  Notice],  53 
FR  5020  (1988),  in  this  proceeding.  In  the 
Fourth  Report  and  Order,  the 
Commission  adopted  financial 
requirements  for  non-wireline  applicants 
filing  for  Rural  Service  Areas  (RSAs)  by 
adding  a  new  9  22.917(c).  The 
Commission  also  provided  that  the  same 
financial  commitment  may  be  used  by 
an  applicant  to  support  applications  for 
any  of  tne  428  RSA  markets.  After  the 
issuance^f  the  Fourth  Report  and 
Order,  Cellular  Telecommunications 
Industry  Association  (CTIA)  filed  a 
Petition  for  Reconsideration.  In  its 
petition.  CTIA  contended  that  the 
revised  RSA  financial  requirements  do 
not  achieve  the  Commission's  goal  of 
limiting  the  number  of  applicants  to 
those  who  intend  to  provide  high  quality 
cellular  service.  Instead,  argued  CTIA. 
the  revised  rules  produce  an  incentive 
for  speculators  to  file  more  applications. 
CTIA  urged  the  Commission  to  revise  its 
rules  to  provide  that  applicants  must 
submit  a  separate  financial  commitment 
to  construct  and  operate  each  market  for 
which  they  apply  at  the  time  they  file 
the  application.  The  Commission 
considered  CTlA's  arguments  in  a 
Fourth  Order  on  Reconsideration 
[Reconsideration  Order). 

2.  The  Commission  said  that  CTIA 
had  not  demonstrated  that  the  RSA 
financial  rules  encourage  the  filing  of 
speculative  applications.  The 
Commission  stated  that  it  adopted  the 
requirement  that  non-wireline 


applicants  make  a  showing  of  a  firm 
financial  commitment  at  the  time  of 
filing  their  applications  in  order  to 
assure  that  only  bona  fide  applicants 
would  be  included  in  the  cellular 
lotteries.  The  Commission  also  stated  in 
the  Reconsideration  Order  that  the 
provision  adopted  in  the  Fourth  Report 
and  Order  to  allow  these  applicants  to 
use  the  same  financial  commitment  in 
applying  for  more  than  one  market  was 
based  on  a  valid  contention  presented 
by  the  commenters  to  the  Third  Notice 
that  requiring  separate  firm  financial 
commitments  for  each  market  would 
require  an  applicant  to  incur  an 
unreasonable  expenditure  of  funds.  The 
Commissiun  noted  that  in  implementing 
diis  provision  it  had  adopted  specific 
requirements  intended  to  assure  that 
applicants  have  thoroughly  considered 
the  financial  viability  of  each  RSA 
proposal  and  are  serious  about 
providing  cellular  service  in  each  maiket 
for  which  tbey  apply.  These 
requirements  adopted  to  deter 
speculation  were  that:  financing  must  be 
based  on  a  close  assessment  by  the 
financial  institution  of  the  markets  for 
which  the  applicant  applies;  the  lender 
must  examine  the  financial  viability  of 
each  proposal  for  whidi  the  afiplicant 
intends  to  use  the  commitment;  and  all 
financial  commitments  must  be  based 
solely  on  the  creditworthiness  of  the 
particular  applicant  and  the  financial 
viability  of  each  of  their  proposed 
systems.  Additionally,  the  Commission 
emphasized  that  the  lender's  willingness 
to  make  the  commitment  must  be  based 
solely  on  its  relationship  with  the 
applicant.  Accordingly,  the  Commission 
rejected  CTIA's  arguments  and 
reaffirmed  its  finding  that  the  financial 
requirements  have  a  deterrent  effect  on 
speculation  by  making  it  more  difficult 
for  applicants  to  demonstrate  their 
financial  qualifications  for  RSAs  than 
for  Metropolitan  Statistical  Area 
markets. 

3.  Lastly,  after  redesignating  in  the 
Fourth  Report  and  Order,  supra,  former 
paragraphs  (c)  and  (d)  of  S  22.917  of  its 
rules  as  (d)  and  (e)  respectively  and 
adding  a  new  paragraph  (c),  the 
Commission  made  minor  amendments  in 
the  Reconsideration  Order  to  S  22.917 
(a)(3)  and  S  22.917(e]  to  reference 
paragraph  (d).  not  (c).  The  Commission 
also  amended  S  22.917(a)(3)(ui)(A)  to 
reference  paragraph  (e)  instead  of  (d). 
Because  the  Commission  found  these 
rule  amendments  which  clarified  the 
rules  to  be  non-substantive,  it  concluded 
that  the  notice  and  comment  provisions 
as  well  as  the  effective  date 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable. 


Accordingly,  the  Commission  ordered 
that  these  rule  amendments  were 
effective  immediately. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Rural  areas. 

Federal  Coaununicationa  Commiasioa. 
Ooana  R.  Saaccy, 

Secretary. 

Rules  Section 

Part  22  of  47  CFR  is  amended  as 
follows: 

PART  22-PUBiJC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows; 

Authority:  Sections  4. 303. 48  Stat  loae. 
1082.  as  amended  (47  U.S.C  154. 903). 

$22^17    [Amended] 

2.  Section  22.917(a)(3)  introductory 
text  is  amended  by  removing  the 
reference  to  "paragraph  (c)"  and  adding 
in  its  place  "paragraph  (d)"  and 
(a)(3)(iii)(A)  is  amended  by  removing  the 
reference  to  "paragraph  (d)"  and  adding 
in  its  place  "paragraph  (e)." 

3.  Section  22.917(e)  is  amended  by 
removing  the  reference  to  "paragraph 
(c)"  and  adding  in  its  place  "paragraph 
(d)". 

(FR  Doc.  88-13043  Filed  «-l-a9;  8:45  am] 

MIXINO  CODE  STIl-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
AdntMatration 

S0CFRPwt672 

[Docket  Na  81132-9033] 

Groundflah  of  the  Gulf  of  Aladui 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS).  NCAA.  Commerce. 

ACTION:  Notice  of  closure. 

auMMAftv:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  portion  of  the  total 
allowable  catch  (TAG)  of  sablefish 
allocated  to  hook  and  line  gear  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  will  be  taken  before  the  end  of 
the  year.  The  Secretary  of  Commerce 
(Secretary)  is  prohibiting  further 
directed  fishing  for  sablefish  by  longline 
vessels  fishing  in  this  area  from  12.'00 
noon.  Alaska  Daylight  Time  (ADT).  on 
May  27, 1989  through  December  31. 1980. 

DATES:  This  notice  is  effective  from 
12KX)  noon,  a.d.t,  on  May  27,  tmtil 
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midnight.  Alaska  Standard  Time, 
December  31, 1989. 
AOORESSES:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director, 
Alaska  Region  (Regional  Director), 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  Juneau,  Alaska  99802-1668. 
FOR  FUfrmCR  mFORMATlON  CONTACT: 
Janet  E.  Smoker,  Fishery  Management 
Biologist.  907-586-723a 
SUmSMENTARY  INTORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnnson  Fishery 
Conservation  and  Management  Act 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  872.  Section  e72.20{a)  of 
the  regulations  estabUsbes  an  optimum 
yield  (OY)  range  of  116.000-8:30.000 
metric  tons  (mt)  for  ail  grourdfish 
species  in  the  Gulf  of  Alaska.  Total 
allowable  catches  (TACs)  for  target 
sfjedes  and  species  groups  are  specified 
annually  within  the  OY  range  and 
apportioned  among  the  regulatory  areas 
and  districts. 

Section  872.24(b)(1)  of  current 
regulations  restricts  die  hook-and-line 
catch  of  sablefish  in  the  Central 
Regulatory  Area  to  80  percent  of  the 
TAC  The  1989  TAC  specified  for 
sablefish  in  this  area  is  11,700  mt  (54  PR 
6524,  February  13, 1969);  the  portion  of 
the  TAC  allocated  to  hook-and-line  gear 
is  9,360  mt  Under  {  e72^b)(3)(i).  if  the 
share  of  the  sablefish  TAC  assigned  to 
any  type  of  gear  for  any  area  or  district 
will  be  taken  before  the  end  of  the  year, 
further  directed  fishing  for  sabl^sh  will 
be  prohibited  to  provide  adequate 
bycatch  amounts  to  ensure  continued 
fishing  activity  by  that  gear  group. 

During  the  remainder  of  the  fishing 
year,  hook-and-line  fisheries  are 
expected  to  require  100  mt  of  sablefish 
for  bycatch.  llierefore,  the  Regional 
Director  plans  to  close  the  directed 
fishery  when  9,260  mt  have  been  taken. 
The  directed  hook-and-line  fishery  for 
sablefish  started  April  1. 1980.  The 
Regional  Director  reports  that  vessels 
using  hook-and-line  gear  have  landed 
7.973  mt  of  sablefish  through  May  20  in 
the  Central  Regulatory  Area.  The 
longline  fleet  in  this  area  has  averaged  a 
daily  sablefish  landing  of  194  mt  per 
day.  At  this  rate,  the  balance  of  the 
9,260.  mt  will  be  harvested  by  IZOO 
noon,  a.d.t.  May  27. 1989. 

Therefore,  pursuant  to 
S  e72,24(b)(3)(i),  the  Secretary  is 
prohibiting  further  directed  fisUng  for 
sablefish  caught  with  hook-and-line  gear 


in  the  Central  Regulatory  Area  effective 
12:00  noon.  ADT,  May  27, 1989. 
Retention  of  sablefish  by  hook-and-line 
fishermen  in  the  Central  Regulatory  area 
of  amounts  les.s  than  4  percent  of  the 
total  amoimt  of  fish  and  fish  products 
retained  on  board  a  vessel,  as 
calculated  6t)m  round  weight 
equivalents,  is  permitted. 

Allocation  of  the  sablefish  resource 
between  hook-and-line  and  trawl  gear  in 
the  Central  Regulatory  Area,  end  the 
continued  health  of  all  components  of 
the  sablefish  fishery  will  be  jeopardized 
unless  this  notice  takes  effect  promptly. 
NOAA  therefore  finds  for  good  cause 
that  prior  opportunity  for  pubHc 
comment  on  this  notice  is  contrary  to 
the  public  interest  and  its  effective  date 
should  not  t>e  delayed. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  June  11, 1989.  U  written  comments 
are  received  which  oppose  or  protest 
Ais  action,  the  Secretary  will  reconsider 
the  necessity  of  this  action,  and.  as  soon 
as  practicable  after  the  reconsideration, 
will  pubUsh  in  the  Federal  Register  a 
notice  either  of  continued  effectiveness 
of  the  adjustment  responding  to 
comments  received,  or  that  modifies  or 
rescinds  the  adjustment 

Classification 

This  action  is  taken  under  §§  672.22 
and  672^,  and  is  in  compliance  wath 
Executive  Order  12291. 

List  of  Subjects  fai  80  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Autborit^':  16  U.S.a  1801,  et  seg. 
Dated  May  28, 1989. 
Richard  H.  SdiMfer, 

Directot  of  Office  of  Fisheries,  Conservation 
and  Manogeamnt,  Notional  Marine  Fisheries 
Service. 

(FR  Doc.  88-13085  Filed  S-2ft-88;  5:01  pm) 
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50  CFR  Parta  204  and  645 

[Docket  No.  41156-4156] 

Spiny  Lobster  Ffahery  of  Puerto  Rico 
and  ttte  U.S.  Virgin  laianda 

ACTION:  Pinal  rule;  technical 
amendment  notice  of  OMB  control 

numbers. 


SUKMAMy:  This  rule  announces  that  the 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  (ICRs)  of 
S  S  6-15.4  and  645.6  of  the  final  rule  to 
implement  the  Fishery  Management 
Plan  for  the  Spiny  Lobstei  Fishery  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
(FKfP)  and  publishes  the  OMB  control 
number  for  those  ICRs. 
EFFECnvt  DATE:  June  2, 1969. 

FOR  PURTHER  INFORMATION  CONTACT: 

Perry  .AJlen,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  On 

December  28, 1984  (49  FR  50049),  NO.'VA 
published  a  final  rule  to  implement  the 
FMP.  The  rule  contained  ICRs  for 
purposes  of  the  Paperwork  Reduction 
Act  at  (1)  S  645.4— Permits  and  (2) 
§  645.8 — Vessel  and  gear  identification. 
A  request  to  collect  this  information  was 
submitted  to  OMB  for  approval.  This 
notice  informs  the  public  of  the  approval 
and  pubhshes  the  OMB  control  number 
0648-0205. 

Classification 

This  action  is  authorized  by  50  CFR 
Parts  204  and  640  and  complies  with 
E.0. 12291. 

The  Assistant  Administrator  finds 
that  because  notice  of  OMB  control 
numbers  is  strictly  a  ministerial  action 
required  pursuant  to  the  Paperwork 
Red'j.'Ttion  Act,  it  is  unnecessary  to 
provide  notice  and  opportunity  for 
comment  upon  such  notice,  or  to  delay 
for  30  days  its  effective  date,  under 
provisions  of  section  553(b)(B)  and  (d)(3) 
of  the  Administrative  Procedure  Act 

Dated  .May  25. 1989. 
Andraw  ).  KenoMW. 

Acting.  Executive  Director,  National  Marine 
Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  204  is  amended  at  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  dtation  for  Part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980  44  U.S.C.  3501-3520  (1982). 

S  204.1    [Amendetfl 

2.  In  §  204.1(b)  the  table  is 
amended  by  adding  in  the  lefi  hand 
colimua,  in  numerical  order,  "section 
645.4"  and  "section  645.6"  and  adding  m 
the  right  hand  column,  in  corresponding 
positions,  "-0205", 

(PR  Doc.  89-1 3067  FUed  »-l-«g:  tan  aroj 
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This  ssdion  of  ttw  FEDERAL  REGISTER 
contains  nottCM  to  ths  public  of  ths 
propossa  ■susnc*  or  njws  sno 
regulations.  The  purpose  of  these  notices 
is  to  givs  interested  persons  an 
opportunity  to  partidpato  in  the  rjIs 
maldng  prior  to  the  adoption  of  the  llnal 
nias. 


OFFICE  OF  PERSONNEL 
MANAQEyENT 

SCFRPartSQI 

RIN3206-AB34 

Co«t-of-Uving  Allowanc««  and  Pott 
Olff«r«ntial«  (Nonforvign  ArtM) 

AOIMCV:  Office  of  Personnel 

Management 

ACTION:  Proposed  rule. 


r.  The  Office  of  Personnel 
Management  (OPM)  proposes  to  amend 
its  regulations  on  the  cost-of-living 
allowance  and  post  differential  paid  in 
nonforeign  areas.  The  proposed 
regulations  describe  the  general  method 
to  be  used  in  setting  the  allowance  rates 
and  address  the  administrative  aspects 
of  the  program.  This  proposed 
amendment  to  the  regulations  is 
necessary  to  bring  the  terminology  into 
conformance  with  current  usage,  clarify 
certain  provisions,  pubhsh  modifications 
to  the  methodology,  and  ensure  that  the 
requirements  of  the  Administrative 
Procedure  Act  are  met  or  exceeded. 
DATIS:  Comments  must  be  received  on 
or  before  August  31. 1989. 
AOOMCSS:  Persons  wishing  to  submit 
written  conunents  may  send  them  to: 
U.S.  Office  of  Personnel  Management: 
White  Collar  Pay  and  Allowances 
Division:  Room  7(138: 1900  E  Street. 
NW.,  Washington.  DC  20415 
KM  RINTHM  INTOflMATIOM  CONTACT 
Allan  G.  Heame,  (202)  632-7184. 
•UPn^MINTAHV  INFOMMATKM4:  On 
October  21, 1985.  OPM  published  (50  FR 
42S31),  for  comment,  proposed 
regulations  on  the  allowance  and 
differential  program.  Changes  have  been 
made  to  the  proposed  regulations  based 
on  the  comments  received  and 
consideration  of  other  pertinent  factors. 
These  changes  are  sufficient  to  warrant 
a  neW'comment  period. 

The  original  deadline  (December  20, 
1985)  for  comments  on  the  original 
proposed  regulations  was  extended 
twice.  That  comment  period  ended  on 


March  31, 1986.  We  received  over  300 
comments  from  employees,  three  from 
members  of  Congress,  three  from 
Federal  agencies,  one  &om  a  union,  two 
from  Federal  executive  associations,  one 
from  an  interagency  rent  commission, 
and  one  from  an  economist  hired  by 
employee  organizations. 

Many  of  the  comments  were  critical  of 
the  methodology  proposed  in  our 
October  notice.  Because  of  these 
comments,  OPM  has  designed  a  new 
methodology  based  on  the  procedures 
that  are  typical  of  private  sector  practice 
in  establishing  cost-of-living  allowances. 
This  new  methodology  is  presented  here 
for  comment  The  comments  on  the 
previous  proposal  that  are  still  relevant 
are  discussed  below. 

I.  Defmitiotis 

One  commenter  requested  we  include 
definitions  for  "date  of  arrival"  and 
"date  of  departure"  that  had  been 
removed.  We  agree  and  have  replaced 
these  two  definitions  In  I  591.201 
(Definitions). 

An  agency  requested  we  explain 
when  payments  begin  and  end.  We 
agree  and  this  subject  is  included  under 
S  591.210(g)  (Payment  of  Allowances 
and  Differentials). 

An  agency  requested  we  specify 
which  Federal  pay  plans  are  covered  by 
the  program.  We  agree  and  this  subject 
is  included  under  S  591.203  (Agencies 
and  Employees  Covered). 

An  employee  suggested  we  define  all 
1  lawaii  allowance  areas  by  county.  We 
agree  and  have  done  so  in  t  591.204(b) 
(Establishment  of  Allowance  Areas). 

Several  employees  suggested  that  50 
miles  by  road  from  the  three  principal 
cities  is  too  far  for  defining  areas  in 
Alaska.  Fifteen  miles  by  road  was 
suggested  as  an  alternative.  We  believe 
the  50-mile  radius  is  a  reasonable 
definition  of  an  economic  community  for 
the  ptirposes  of  these  regulations  and 
continue  to  use  it  in  the  definition. 

In  addition  to  changes  adopted  to 
refiect  comments  received,  we  have 
added  the  Commonwealth  of  the 
Northern  Marinas  Islands  to  the 
definitions  in  §  591.201,  to  the  list  of 
nonforeign  areas  in  §  591.202,  and  to  the 
list  of  areas  eligible  for  the  post 
differential  in  {  591.208,  because 
commonwealth  status  was  conferred 
upon  that  area  by  Presidential 
proclamation  on  November  3, 1986. 


n.  Statute 

Several  commenters  felt  that  the  25 
percent  of  base  pay  limit  for  allowance 
payments  is  artificial  and  inadequate. 
This  limit  is  mandated  by  5  U.S.C.  5941. 

Some  commenters  felt  the  base  area 
for  comparison  of  living  costs  shoidd  be 
somewhere  other  than  the  alleged  high 
cost  Washington.  DC.  area.  The  base 
area  is  also  mandated  in  the  law 
authorizing  the  program. 

Section  5941  of  Title  5,  U.S.C. 
specifies  the  District  of  Columbia  as  the 
base  area.  There  was  much  concern 
about  the  base  area  being  defined  to 
include  portions  of  Maryland  and 
Virginia  near  the  city  of  Washington, 
DC.  It  is  unrealistic  to  compare  living 
costs  of  employees  in  allowance  areas 
to  those  in  the  District  of  Columbia 
without  considering  the  fact  that  a 
significant  number  of  employees 
working  in  the  District  live  and  shop  in 
Maryland  and  Virginia.  The  President 
in  Executive  Order  12510.  amended 
Executive  Order  10.000  to  clarify  the  use 
of  the  Washington  area  as  the  base 
area. 

One  commenter  felt  our  regulations 
should  comment  on  the  Federal  tax-free 
status  of  allowance  payments.  We 
cannot  do  so  because  tax  regulations 
are  the  responsibility  of  the  Department 
of  the  Treasury. 

There  were  numerous  comments  that 
the  "manner  of  living"  and  "differences 
in  good  services"  language  once 
contained  in  Executive  Order  laOOO 
were  removed  without  proper  notice  and 
opportimity  for  comment.  We  are  bound 
by  the  Executive  Order  as  it  has  been 
amended  by  the  President 

III.  Alternative  Methods 

A  few  commenters  suggested  we  pay 
Federal  employees  the  allowances 
authorized  by  private  firms  for  their 
employees.  We  cannot  do  so  because 
the  law  only  authorizes  payments  based 
on  living  costs  or  conditions  of 
environment  not  payments  based  on 
private  sector  pay  practices  that  may 
rest  on  factors  other  than  those  in  the 
law. 

Several  commenters  suggested  we 
base  Federal  pay  on  private  pay  within 
the  allowance  area.  Again,  the  law 
authorizes  payments  based  only  on 
living  costs  or  conditions  of 
environment  Private  pay  rates  may 
refiect  these  factors  but  also  refiect  size 


of  the  firm,  industry  mix,  degree  of  labor 
market  competition,  and  other  factors 
not  specified  in  the  law  governing  the 
COLA  program. 

One  commenter  suggested  we  use  the 
Urban  Family  Budgets  published  by  the 
U.S.  Bureau  of  Labor  Statistics  instead 
of  conducting  our  own  surveys, 
however,  the  Urban  Family  Budget 
series  was  discontinued  in  1981. 

IV.  Housing 

A  large  number  of  comments  were 
received  on  the  housing  portion  of  the 
living  cost  comparison,  which  represents 
a  significant  fraction  of  total  living 
costs.  In  the  previous  proposal  this 
portion  was  calculated  in  a  way 
different  from  the  other  parts  of  the 
proposed  index.  The  earlier  proposal 
would  have  compared  actual  housing 
costs  incurred  by  employees  rather  than 
estimated  average  imit  costs.  Some 
employees  suggested  that  the  housing 
cost  comparison  must  be  for  similar 
types  of  houses;  same  size,  type, 
composition,  amenities,  location,  etc. 
Under  our  new  proposal  housing  costs 
will  be  calcidated  for  similar  housing 
units  in  each  area. 

One  employee  suggested  we  use  only 
current  market  prices  for  housing  and 
ignore  earlier  purchases.  We  disagree 
because  the  purchase  price  and  interest 
rate,  two  important  factors  in  home 
ownership  costs,  are  very  independent 
on  the  time  of  purchase.  We  want  the 
new  methodology  to  indude  the  costs  of 
consumers  who  purchased  in  past  years 
as  well  as  those  making  more  recent 
purchases.  Because  this  mix  reflects  the 
average  of  what  consumers  actual]^ 
pay,  it  is  a  more  accurate  measure  of 
living  costs  than  current  market  prices, 
which  affect  only  those  currently 
purchasing  housing.  Because  the 
allowance  is  paid  to  all  employees,  not 
Just  to  those  recently  transferred  to  the 
area,  this  method  is  more  appropriate 
than  one  based  only  on  current 
purchases. 

Some  commenters  felt  the  proposed 
housing  cost  survey  should  be  retraced 
with  a  "rent  equivalence"  approach. 
This  method  estimates  the  cost  for 
owner  occupied  bousing  based  on  the 
rental  rates  for  similar  housing  units  that 
are  renter  occupied  in  an  area. 
Commenters  said  this  sort  of  survey 
would  be  easier  to  administer,  more 
accurate,  and  permit  employees  in  the 
allowance  areas  to  achieve  economic 
equality  with  employees  in  Washii^on, 
DC.  We  intend  to  collect  data  on  the 
cost  components  that  effect 
homeowners  rather  than  estimate  those 
costs  through  a  survey  of  rental  rates. 

Some  employees  believe  that  the 
housing  survey  starts  a  vicious  cycle. 
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They  believe  their  income  is  so  low  that 
they  can  only  afford  to  buy  low-cost 
housing.  Subsequent  surveys  record 
their  low  housing  costs  and  their 
allowance  is  reduced.  They  suggested 
we  survey  non-Federal  employees  to 
eliminate  this  alleged  problem.  Under 
the  proposed  methodology  we  will 
colled  housing  information  without 
regard  to  the  employment  of  the 
occupant. 

A  rental  rate  committee  suggested 
that  rural  areas  outside  a  50-miIe  radius 
of  each  of  the  three  survey  cities  in 
Alaska  be  exempt  from  the  provisions  of 
S  591.207(a)(2)  (Federal  Quarters),  which 
covers  allowance  adjustments  for 
Federal  housing.  We  disagree.  The 
Office  of  Management  and  Budget 
(OMB)  Circular  A-45,  "Policy  Governing 
Charges  for  Rental  Quarters  and  Related 
Facilities ',  provides  the  rules  by  which 
rents  for  Federal  quarters  are  set.  This 
circular  provides  suitable  adjustments 
for  rental  rates  in  rural  areas.  To  the 
extent  that  agencies  follow  OMB 
Circular  A-45,  no  deductions  from 
allowances  will  occur,  so  no  exemption 
is  necessary. 

Some  commenters  suggested  that 
reductions  in  allowance  amounts  for 
employees  who  are  provided  Federal 
housing  at  rates  lower  than  those  set 
using  the  OMB  Circular  A-46  policy 
shoidd  be  taken  frtnn  the  allowance 
index  amount  instead  of  from  the  final 
allowance.  It  is  possible,  for  example,  to 
have  living  costs  50-percent  higher  than 
in  Washii^on,  while  the  allowance  rate 
is  limited  by  law  to  only  25  percent  The 
intent  of  the  suggestion  was  that  for 
employees  who  are  provided  housing 
below  market  rates,  the  deduction 
should  be  made  from  the  50-percent 
index  rather  than  from  the  25-percent 
allowance  rate.  In  effect  no  deductions 
would  be  made  from  the  allowance.  The 
intent  of  this  provision  in  Executive 
Older  10,000  is  to  ensure  that  employees 
in  Federal  housing  are  not  given  an 
advantage  over  those  who  live  in 
private  housing.  The  advantage  would 
arise  because  employees  in  Federal 
housing  wdidd  receive  the  entire 
allowance  and  also  pay  below  market 
rates  for  their  housing.  The  Government 
would  be  compensating  employees 
twice  for  hi^  living  costs:  once  through 
the  allowance  and  again  through  low 
cost  housing.  Deductions  from 
allowances  for  employees  in  Federal 
housHig  provided  at  rates  below  those 
required  by  OMB  Circular  A-45  policy 
will  be  made  from  the  allowance 
actually  payable  to  the  employees. 

There  was  also  some  conc«Ti  about 
tile  meaning  of  i  6ei.207(aK2).  The 
intent  of  that  section  is  to  reduce 
allowance  payments  to  employees  in 


Federal  housing  only  if  the  agency  is 
charging  rent  below  that  mdndaled  by 
OMB  Circular  A-45.  The  rental  rates 
established  under  the  OMB  poUcy  are 
net  rates  after  all  appropriate 
adjustments  have  been  made.  If  the 
agency  is  in  compliance  with  OMB 
Circular  A-45,  the  employee's  allowance 
will  be  unaffected.  We  have  revised  the 
wording  of  that  section  to  correspond 
more  closely  with  the  intent  of  OMB 
Circular  A-45. 

V.  Goods  and  Services 

There  were  numerous  comments 
regarding  items  covered  in  the  surveys. 
Most  of  these  comments  are  discussed 
below  in  section. 

VI.  Special  Orcumstances 

Other  items  suggested  for  inclusion  in 
the  survey  include  legal  services, 
appliance  repair,  auto  power  train 
repair,  auto  painting  and  body  work, 
medical  operations,  cable  TV.  child 
care,  house  painting,  plumbing,  and 
furnace  repairs,  lliere  is  an  almost 
endless  list  of  goods  and  services  that 
could  be  priced.  We  will  publish  a  list  of 
the  goods  and  services  priced  to 
establish  allowance  rates  each  time  we 
adjust  the  rates.  In  this  fashion  items 
can  be  added  or  dropped  from  the 
survey  as  needed. 

Many  commenters  stated  we  must 
price  the  exact  brand  or  model  of  an 
item  in  each  area.  The  commenters 
maintain  that  this  step  is  necessary  to 
ensure  complete  equality  of  purchasing 
power  or  living  standard  between  the 
nonforeign  areas  and  Washington,  DC 
While  we  do  not  agree  that  the  statute 
guarantees  economic  parity,  we  have 
nevertheless  modified  our  price 
collection  mechanism  to  incorporate  this 
comment  Under  the  new  proposal  the 
data  will  be  collected  using  qiudity 
specific  criteria  whenever  possible. 

Several  commenters  suggested  that 
sale  prices  for  items  should  be  included 
in  the  survey.  This  issue  was  raised  by 
the  General  Accounting  Office  in  a  1962 
study  of  the  allowance  program.  We 
propose  to  not  adopt  this 
recommendation  for  the  following 
reasons: 

— It  is  doubtful  that  rallable  data 
could  be  obtained;  it  would  require  more 
data  collection;  and,  it  would  result  in 
increased  reporting  burdens. 

— Because  allowance  rates  reflect 
relative  living  costs,  sale  price  patterns 
would  have  to  differ  significantly 
between  an  allowance  area  and  the 
Washington  area  to  affect  an  item  or 
category  index.  Because  the  allowance 
is  paid  to  the  nearest  2.5  percent  a 
measurable  impact  is  unlikely. 
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VL  Special  CircuinsUiicM 

The  most  frequent  comments  involved 
special  circumstances  or  needs,  or  a 
site-specific  life  style  generated  by 
isolation  or  climate.  Items  mentioned 
included— additional  air  travel  to  visit 
relatives  or  for  vacation  or  emergencies: 
long  distance  phone  calls  to  distant 
relatives;  lack  of  adequate  roads: 
additional  auto  maintenance  because  of 
salt  air,  high  humidity,  or  salt  on  the 
roads;  winter  weather  needs,  such  as 
snow  plowing  and  road  grading,  higher 
auto  accident  rates,  engine  block 
heaters,  4-wheel  drive  vehicles,  and 
snow  tires;  winter  clothing  needs,  such 
as  boots,  mittens,  parkas,  and  rain  gear 
leisure  activity  products,  such  as  fishing, 
hunting,  skiing,  and  camping  gear,  ice 
skates,  snowmobiles,  lift  tickets,  boats, 
and  trailers:  metal  garbage  cans:  extra 
heating  or  light  bills;  quality  of 
educational  opportimities:  quality  of 
medical  care;  and  similar  items.  The 
economist  representing  employee  groups 
asserted  an  additional  five  index  points 
should  be  added  to  the  cost-of-living 
allowance  index  to  account  for  these 
differences  in  needs.  We  do  not  agree. 
In  some  locations  it  is  possible  to  argue 
that  allowances  should  be  reduced  due 
to  warm  climate  (no  heating  bills  or 
winter  clothing),  little  traffic  congestion 
or  other  negative  factors  associated  %vith 
urban  environments,  and  the  like.  In  any 
case,  the  statute  does  not  require  Hving 
standard  equality.  It  only  permits 
payment  of  an  allowance  based  on 
relative  living  costs.  Further,  the  statute 
forbids  payments  in  excess  of  25  percent 
of  base  pay  regardless  of  living  cost 
differences. 

vn.  Notica  and  Coounent 

Some  employees  felt  it  was  too 
difficxdt  to  find  information  on  the 
allowances  in  the  Federal  Register  and 
suggested  we  continue  to  publish  rates 
in  FPM  letters.  Section  5S3(b)  of  title  5, 
U.S.C..  specifies  the  Federal  Register  as 
the  vehicle  for  notice  of  rulemaking. 
Hence,  information  on  allowances  must 
appear  in  the  Federal  Register.  Although 
5  L'.S.C.  S53(a)  exempts  allowance  rate 
adiustments  from  the  notice  and 
comment  provisions,  we  think  it  would 
be  useful  to  publish  future  rate  changes 
for  comment  and  propose  to  do  so.  OPM 
will  publish  an  FPM  bulletin  to  be 
posted  in  Federal  agencies  transmitting 
each  Federal  Regbter  notice.  The  notice 
will  provide  a  discussion  of  the  survey 
results  specifying  any  unusual 
circumstances  involved  in  rate  changes 
and  giving  more  detail  on  the  methods 
employed.  In  addition,  newspapers  in 
the  allowance  areas  generally  report  on 
our  rate  changes.  We  believe  this  will 


provide  sufficient  notice^of  OPM 
actions. 

Several  commenters  suggested  we 
hold  public  hearings  on  these 
regulations.  We  received  over  300 
written  comments  on  various  aspects  of 
the  original  proposed  regulations.  We 
therefore  believe  the  comment  period 
gave  ample  opportimity  for  interested 
parties  to  make  known  their  views  and 
that  public  hearings  would  not  add  new 
information.  We  anticipate  that  this  new 
comment  period  on  the  revised 
regulations  will  also  generate  a 
si^Uficant  response  from  interested 
parties. 

Vin.  Miscellaneous 

Many  employees  commented  on  the 
hardships  that  result  when  allowances 
are  reduced.  The  consensus  seemed  to 
be  that  any  allowance  reduction  should 
be  made  gradually.  Executive  Order 
10,000  permits  gradual  reduction  in 
allowance  rates  only  when  the  reduction 
is  due  to  a  change  in  methodology.  The 
Executive  Order  further  states  that  OPM 
must  review  the  rates  at  least  annually 
to  "insure  that  payment  of  additional 
compensation  shall  continue  only  during 
the  coptinuance  of  conditions  justifying 
such  payment  and  shall  not  in  any 
instance  exceed  the  amount  justified." 
This  language  precludes  the  gradual 
reduction  of  allowance  rates  if  the 
change  is  not  caused  by  a  change  in 
methodology. 

Many  employees  feel  that  the 
allowance  should  compensate  for 
environmental  hardship.  We  do  not 
agree.  The  Executive  Order  permits  two 
payments  based  on  separate 
circumstances:  an  allowance  to  be 
based  on  living  costs;  and  a  differential 
to  be  based  on  envirorunental  hardship. 
Because  employees  can  receive  both  an 
allowance  and  a  differential,  it  would  be 
inappropriate  to  include  envirorunental 
factors  in  the  allowance. 

One  commenter  felt  that  a  post 
differential  hardship  allowance  should 
be  paid  in  outlying  areas  of  Alaska.  At 
present,  we  are  paying  a  25  percent 
allowance.  The  law  limits  payments  of 
allowances  or  differentials,  or  a 
combination  of  both  to  25  percent.  Thus, 
it  is  not  possible  to  authorize  an 
additional  payment  in  these  outlying 
areas. 

Another  comment  suggested  we 
consider  recruitment  and  retention 
conditions  in  setting  allowance  rates. 
Although  the  reason  for  the  allowance 
was  to  enable  the  Government  to  recruit 
and  retain  a  competent  workforce. 
Executive  Order  10,000  bases  the 
allowance  only  on  living  costs  and  does 
not  include  additional  payment  for 
recruitment  and  retention  incentives. 


These  conditions,  therefore,  cannot  be 
factors  in  setting  allowance  rates. 
Recruitment  and  retention  problems  for 
specific  occupations,  grades  and 
locations  are  handled  through  the 
special  rates  program  authorized  by  5 
U.S.C.  5303. 

Many  commenters  in  Puerto  Rico 
believe  consideration  should  be  given  to 
the  taxation  of  the  allowance  by  the 
Commonwealth  government.  This  issue 
is  ciurently  under  litigation  in  the 
United  SUtes  District  Court  for  the 
District  of  Puerto  Rico  in  Parker  v. 
Alicea  and  Homer  (No.  87-0388,  March 
13, 1987).  Hawaii  also  taxes  the 
allowance.  The  Federal  government 
taxes  the  differential  but  not  the 
allowance.  Because  current  Federal  tax 
regulations  exempt  allowance  payments 
from  Federal  income  tax,  it  would  be  to 
the  general  disadvantage  of  the 
employees  if  we  considered  income 
taxes  when  calciilating  the  allowance. 
Calculations  involving  income  tax  must 
consider  Federal  taxes  as  well  as  state, 
commonwealth,  and  local  taxes. 
Because  an  allowance  eligible 
employee's  Federal  tax  burden  is  either 
zero  or  equal  to  what  would  be  paid  in 
Washington,  including  Federal  taxes 
would  generally  lower  the  indexes  more 
than  including  state,  commonwealth, 
and  local  taxes  would  raise  them. 

One  commenter  stated  that 
commissaries  in  Alaska  are  the  only 
ones  that  must  pay  for  transportation  of 
goods  to  the  site.  Any  transportation 
fees  included  in  the  prices  charged  to 
the  consumers  in  the  commissary  are 
included  in  the  prices  we  collect  there. 
Surcharges  added  at  the  cash  register 
are  also  included  in  the  index 
calculations. 

These  regulations  provide  substantial 
detail  with  respect  to  the  substance, 
subjects,  and  issues  involved  in  the 
program  and  determining  and  setting 
allowance  rates.  The  new  proposed 
regulations  reflect  a  balancing  of 
objectivity,  precision,  and  feasibility 
that  takes  into  account  OI^'s 
experience  in  administering  the 
program,  a  careful  analysis  of  the 
comments  received  on  the  original 
proposed  regulations,  input  from  private 
sector  experts  in  the  field,  and  the 
current  state  of  the  applicable  law  as 
relected  in  statute.  Executive  order,  and 
court  decisions. 

Commonwealth  of  the  Northern 
Mariana  Islands 

An  interim  rule  adding  the 
Commonwealth  of  the  Northern  Mariana 
Islands  to  the  locations  covered  by  the 
post  differential  and  setting  a  25-percent 
differential  rate  there  was  published  in 
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the  Federal  Register  on  April  15, 1987  (52 
FR 12131).  We  received  no  conmients  on 
that  rule  and  it  «viU  be  incorporated  in 
these  regulations  when  they  are 
finalized. 

Current  Allowance  and  Differential 
Rates 

Allowance  rates  currently  in  effect 
were  previously  published  in  FPM 
Bulletins  591-30  (Anchorage)  and  591-32 
and  591-33  (all  other  locations).  Post 
differential  rates  currently  in  effect  were 
published  in  5  CFR  Part  591,  Appendix  B 
of  Subpart  B,  except  for  the  rate  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  wh'^h  appeared  in  FPM  Bulletin 
591-34.  The  rates  currendy  authorized 
will  not  change  until  the  new  regulations 
go  into  effect  These  regulations  will 
eliminate  some  of  the  allowance 
categories  that  existed  under  the 
previous  regulations.  The  Local  Retail/ 
Federal  Housing  and  Commissary/ 
Exchange/Federal  Housing  allowance 
categories  will  cease  to  exist  when  these 
regulations  are  finalized.  Deductions  in 
allowances  paid  to  employees  in 
Federal  housing  will  be  handled  under 
S  591.207(a)(2)  (Federal  Quarters), 
instead  of  as  a  separate  allowance 
category. 

Any  necessary  deductions  for 
employees  in  the  old  Local  Retail/ 
Federal  Housing  Category  will  be  from 
the  new  Local  Retail  Category 
allowance.  Those  from  the  old 
Commissary/Exchange/Federal  Housing 
Catgory  will  be  from  the  new 
Commissary/Exchange  Category. 

The  following  allowance  rates 
(reprinted  from  the  FPM  material  cited 
above)  and  categories  are  authorized 
until  these  new  regulations  go  into 
effect 


Location/category 


State  of  Aiaska 

Anchorage  and  50  mites  t>y  road 

Local  retail/private  tKXJsing 

Local  retail/Federal  housing 

Commssary/exchange/prlvata  hous- 
ing  _ 

Conimisaafy/exchange/Fedenil 

housing ._...._ _....._. 

Fairtwnks  and  50  mUes  by  road: 

Local  retaa/private  hotting 

Local  retaH/Faderal  housing 

Conwnissary/exchange/privata  hous- 

mfl - 

Convnissary/excttange/lederal  hous- 
ing  - -. 

Juneau  and  50  miles  by  road: 

Local  retail/private  housing 

Local  retail/Federal  housing 

Cofroniasary/exchange/prlvate  hous- 
ing  , 

Commissaiy/exchange/fedaral  hous- 
ing — 


AKoiwartoe 

rates 
(percent) 


2S.0 
17.5 

175 

7.5 

25.0 
25.0 

20.0 

15.0 

25.0 
25.0 

25.0 

25.0 


Location/cclegory 


Local  rsM/prlvtie  housing 

Local  relal/Faderal  housing 

ConwtMaaiy/axchange/prtwia  hous- 
ing-  

Comnissary/exchanga/Faderal 

housing „ ___. 

State  of  Hawaa 

City  and  county  of  Honolulu  (Oahu): 

Local  retaH/privale  houaing_„ 

Local  retMl/Federal  housing 

Conwnissary/exchange/pnvate  hous- 
ing  

Commissary/exchartge/Federal 
housing 

County  of  Maui  (Islands  of  Maui,  Molo- 
kai,  Lanai): 

Local  retaH/prtvate  housir«g 

Local  retail/Federal  housing 

Corrwnissary/exchange/private  hous- 
ing  -. _ 

Commissary/exchange/Federal 

housing ,,,, 

County  of  Kauat: 

Local  retail/private  housing 

Local  rataH/Federal  housing „. 

Commissary/exchange/private  hous- 
ing  

Commissary/exchange/Federal 
housing 


County  of  HatMl: 

tjocaf  rstal/prlvata  housing 

Local  ratal/Federal  housing 

Commissary/exchange/privata  hous- 
ing 


Commissary/exchange/Federal 
housing. 


Territory  of  Guam 

Quam: 

Local  retaH/privata  housing 

Local  retail/Federal  housing 

Commissary/exchange/privale  hous- 
ing  - 

Commissary/exchange/Federal 
housing 

Commonwealth  of  Puerto  Rico 

Puerto  Rico: 

Local  retal/private  housing 

Local  rataM/Federal  housing 

Commissary/exchange/privale  hous- 

Commissary/exchange/Federal 
housing 

Virgin  Islands 

St  Croix; 

Local  ratal/private  housing 

Local  retaa/Federai  housing 

Commissary/exchange/privato  hous- 

Conwnissary/exchange/Federal 

housing „ „ 

SL  Thomas  S  St  John: 

Local  retail/private  housing 

Locat  retail/ Federal  housing 

Commissary/exchange/private  Ikms- 

ing 

Commissary/exchange/Federal 
housing 


Momance 

rates 
(percent) 


2S.0 
25.0 

25.0 

2S.0 

22.5 

5.0 

12.5 
0 

20.0 
1^5 

N/A 

N/A 

17.5 
7.5 

17.5 

7.5 

15.0 
7.« 

N/A 

N/A 

1^5 
12^5 

0 

0 

10.0 
7.5 

0 

0 

1^5 
0 

N/A 

N/A 

12.5 
0 

N/A 

N/A 


N/A  means  the  category  does  not  exist  in  the 
locatioa 


The  following  post  differential  rates 
are  authorized  until  these  new 
regulations  go  into  effect. 


Location 

uiflafafMlaf 

rata 
(perce>«) 

AfiMfiR^  .Samoa  , 

25 

Canton  titamt 

25 

f*S|_|I.*jUI_l|_     1^1 1 

25 

Coflfwnoiw^sillh  of  Ih©  Noflhem  Itart- 

25 

« - » —  *      —  -*  ^ — — -* » - » -  -  -*  - 

25 

UMmm  Iflfln^ 

25 

W^ialoiiMvl 

9C 

Riiani 

20 

(Both  an  allowance  and  a  differential 
are  authorized  on  Guam.  Employees 
may  be  eligible  to  receive  an  allowance 
or  differential  or  both  but  may  receive 
no  more  than  25  percent  of  basic  pay  in 
combined  allowance/differential 
payments.) 

Regulatory  Flexibility  Act 

I  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
apply  to  Federal  employees  and 
agencies. 

E.  0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  1(b) 
of  Executive  Order  12291,  Federal 
Regulation. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
Transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management 

Constance  Homer. 

Director. 

Accordingly,  OPM  is  revising  Subpart 
B  of  Part  591  of  Title  5,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 


Subpart  B— Cost-of-UvIng  Alowance  and 
Kon  iiinefefiim~~fionTOrM9n  Areas 

Sec 

591.201  Dermitions. 

591.202  Areas  covered. 

591.203  Agencies  and  employees  covered. 

591.204  Establishment  of  allowance  areas. 

591.205  Comparative  cost  index. 

591.206  Elstablislunent  of  allowance  rates. 

591.207  Allowance  categories,  eligibility, 
and  adjustments. 

591.206    Post  differential. 

591.209  Eligibility  for  a  differential. 

591.210  Payment  of  allowances  and 
differentials. 

591.211  Periodic  review. 
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Subpart  B    Cott-of-UvIng  ABowanc*  and 
Poat  OIHanHtlal   Mowforaigw  ivaaa 

Avftodlr  5  U.SX.  5Mt;  &a  lOOOOi  3  CFR. 
1943-1948  Comp..  p.  792. 

((91.201    OaMnMona. 

In  this  subpart — 

"Allowance  area"  means  a  geographic 
area  for  which  allowance  has  been 
authorized.  There  may  be  more  than  one 
allowance  area  within  a  nonforeign 
area.  Allowance  areas  are  listed  in 
$591,204  of  this  part. 

"Date  of  arrival"  means  the  beginning 
of  business  on  the  workday  of  the 
employee's  arrival  at  the  post  or,  if  the 
employee's  arrival  is  on  a  noowofkday, 
the  beginning  of  buainess  on  the  first 
workday  following  arrival 

"Date  of  departure"  means  the  close 
of  business  on  the  workday  of  the 
employee's  departure  from  the  post,  or, 
if  the  employee's  departure  is  on  a 
nonwoikday,  the  close  of  business  on 
the  last  woiiulay  preceding  departure. 

"Day"  or  "calendar  day"  means  any 
day  of  the  year.  Fractional  days  are 
considered  whole  days. 

"Nonforeign  allowance"  or 
"allowance"  means  a  cost-of-living 
allowance  established  by  the  Office  of 
Personnel  Management  and  payable 
under  section  5941  of  title  5,  United 
States  Code,  at  a  location  In  a 
nonforeign  area  where  living  costs  are 
substantially  higher  than  those  in  the 
Washington,  DC,  area. 

"Nonrareign  area"  means  the  States  of 
Alaska  and  Hawaii,  the  Commonwealtii 
of  Puerto  Rioa  the  Commonwealth  of 
the  Northern  Mariana  Islands,  territories 
and  possessions  of  the  United  States, 
and  any  additional  areas  located 
outside  the  contiguous  United  States 
that  the  Secretary  of  State  designates  as 
being  within  tfie  scope  of  Part  n  of 
Executive  Order  laooo.  as  amended. 
Nonforeign  areas  are  listed  in  §  591.202 
of  this  part. 

"Nonforeign  di^erential"  or 
"differential"  means  a  post  differential 
established  by  the  Office  irf  Personnel 
Management  and  payable  nnder  section 
5941  of  title  5,  United  States  Code,  at  a 
location  in  a  nonforeign  area  if 
conditions  of  environment  differ 
substantially  from  conditions  of 
environment  in  the  contiguous  United 
States  and  warrant  its  payment  as  a 
recruitment  incentive. 

"Rate  of  basic  pay"  means  the  rate  of 
pay  fixed  by  statute  for  tlM  position  held 
by  an  individual  before  any  dedoctions 
and  excluaiTe  of  additional  pay  of  any 
kind,  such  as  overtime  pay,  fright 
differential,  extra  pay  for  walk  on 
holidays,  or  allowances  and 
differentials. 


"Washington,  DC  area"  or 
"Washington  area"  means  the  District  of 
Columbia  and  all  other  areas  in 
Maryland  and  Virginia  included  in  the 
Washington  DC-MD-VA  Metropolitan 
Statistical  Area  as  defined  by  the  Office 
of  Management  and  Budget. 


9591.202 

The  following  areas  are  nonforeign 
areas: 

(a)  Aladca  (including  all  the  Aleutian 
Islands  east  of  longitude  167  degrees 
east  of  Greenwich). 

(b)  American  Samoa  (including  the 
island  of  Tutuila,  the  Manua  Isla^nds, 
and  all  other  islands  of  the  Samoa  group 
east  of  longitude  171  degrees  west  of 
Greenwich,  together  widi  Swains 
Island). 

(c)  Canton  and  Enderbury  Islands. 

(d)  Commonwealth  of  Puerto  Rioa 

(e)  Virgin  Islands  of  the  United  States. 

(f)  Guam. 

(g)  Commonwealth  of  the  Northern 
Mariana  Islands. 

(h)  Hawaii  (including  Ocean  or  ICura 
Island). 

(i)  Howland,  Baker,  and  Jarvis  Islands. 

(j)  Johnston  Island  and  Sand  Island. 

(k)  Kin^nan  ReeL 

(1)  Midway  Islands. 

(m)  Navaasaa  Island. 

(n)  Palmyra  Atoll. 

(o)  Wake  Island. 

(p)  Any  small  guano  islands,  rocks,  or 
keys  that,  in  pursuance  of  action  taken 
under  the  Act  of  Congress,  August  IB, 
1856,  are  considered  as  appertaining  to 
the  United  States.  ' 

(q)  Any  other  islands  to  which  the 
U.S.  Government  resenres  claim,  each  as 
Christmas  Island. 

§  991.203    Agenows  aiw  sfviployees 


This  subpart  applies  to  civilian 
employees  whose  rates  of  basic  pay  are 
fixed  by  statute  and  who  are  employed 
by  an  executive  department,  an 
independent  establishment  or  a  wholly- 
owned  Government  corporation.  The 
following  pay  plans  are  covered  by  this 
subpart: 

(a)  General  Schedule  (including  PMRS 
andSES). 

(b)  Department  of  Medicine  and 
Surgery  (Department  of  Veterans 
Affairs). 

(c)  Foreign  Service  (where  applicable 
under  this  subpart). 

(d)  Postal  Service  (where  api^icable 
imder  provisions  of  39  U.S.C.)- 

8  591104 


(a)  The  Office  of  Personnel 
Management  (0PM)  designates  within 
nonforeign  areas  allowance  areas  where 


employees  are  eligible  to  receive  a  cost- 
of-living  allowance  by  virtue  of  living 
costs  that  are  substantially  higher  than 
those  in  the  Washington,  DC,  area.  In 
establishing  the  limits  of  allowance 
areas.  OPM  considers  (1)  the  existence 
of  a  well  defined  economic  community: 
(2)  the  availability  of  consumer  goods 
and  services:  (3)  Ae  concentration  of 
Federal  employees  covered  by  tiiis 
subpart;  and  (4)  unique  circumstances 
related  to  a  specific  location. 

(b)  The  following  allowance  areas 
have  been  established  where  an 
allowance  is  authorized  to  be  paid: 

(1)  State  of  Hawaii,  (i)  Qty  and 
County  of  Honolulu. 

(ii)  County  of  KauaL 
(iii)  County  of  Maui  (inchiding 
Kalawao  County), 
(iv)  County  of  Hawaii 

(2)  State  of  Alaska,  (i)  City  of 
Anchorage  and  50  mile  radius  by  road. 

(ii)  Qty  of  Fairbanks  and  50  mile 
radius  by  road. 

(iii|  City  of  Juneau  and  50  mile  radius 
byroad. 

(iv)  The  rest  of  the  State. 

(3)  ConuaomreaJth  of  Puerto  Rico. 
The  entire  Commonwealth. 

(4)  The  Virgin  Islands,  (i)  St  Croix, 
(ii)  St  Thomas  and  St.  John. 

(5)  Territory  of  Guam.  The  entire 
Territory. 

(c)  The  head  of  a  department  or 
agency  will  submit  requests  in  writing  to 
OPM  for  the  establishment  or  revision  of 
allowance  areas. 

S  591.205    Comparative  cost  Index. 

(a)  OPM  calculates  allowance  rates 
for  each  area  by  comparing  costs  of  four 
categories  of  expenses  in  the  area  to 
those  in  the  Washington.  D.C.  area.  Two 
allowance  rates  are  calcualted  for  each 
area;  Local  Retail  and  Commissary/ 
Exchange  (see  i  591.207  of  this  part). 
The  four  categorie  of  expenses  are: 

(1)  Consumption  goods  and  services. 

(2)  Transportation. 

(3)  Housing. 

(4)  Miscellaneous  expenses. 

(b)  Costs  are  determined  for  several 
income  levels  and  home  occupancy 
tjrpes  (renter  or  owner),  and  averaged. 

(1)  Consumption  goods  and  services 
budgets  (excluding  transportation  and 
housing)  are  estimated  fixim  appropiiate 
consimier  expenditure  data  at  various 
income  levels  for  a  standard  family  size. 
The  base  budget  amounts  for  goods  and 
services  are  adjusted  by  price  hidex 
multipliers  to  estimate  the  budget 
amounts  required  in  each  area. 

(i)  Goods  and  serfvices  surveyed.  The 
goods  and  services  surveyed  for  the 
consumption  portion  of  the  system  are 
derived  from  consumer  expenditure 
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surveys.  Whenever  possible,  exact 
brands  and  models  are  priced  in  each 
location.  Price  data  are  obtained  from 
appropriate  retail  outlets  in  each  area. 
Price  data  from  military  facilities  are 
provided  by  the  Department  of  Defense 
where  needed.  Individual  items  are 
grouped  into  categories  accounding  to 
common  functions  or  uses. 

(ii)  The  item  and  category  weights  are 
derived  from  consumer  expenditure 
surveys.  The  category  weights  vary  by 
income. 

(2)  Transportation  costs  for  each 
income  level  and  area  are  estimated 
using  data  collected  by  or  for  OPM  on 
automobile  operating  expenses  and 
other  factors  affecting  transportation 
costs. 

(3)  Housing  costs  for  renters  and 
owners  are  estimated  based  on  similar 
housing  units.  Standard  shelter 
specifications  (type,  size,  age)  are 
selected  for  each  income  level. 
Appropriate  living  communities  to 
survey  based  on  the  income  level  and 
housing  type  specified  are  selected  for 
each  survey  location.  Housing  data  on 
units  within  the  selected  communities 
meeting  the  specifications  are  then 
cullected.  Mortgage  interest  rate  and 
payment  data  are  collected  from  lending 
institutions  in  the  area,  utility 
companies  and  other  sources  provide 
information  about  utility  rates,  and  local 
governments  provide  information  on 
real  estate  tax  rates.  These  data  are 
then  combined  to  estimate  dollar 
expenditures  within  each  survey  area 
for  the  specified  shelter  in  the  selected 
community. 

(4)  Miscellaneous  expenses. 
Miscelleous  expenses  for  gifts, 
contributions,  savings  and  investments, 
retirement,  and  hfe  insurance  are 
estimated  fi*om  consumer  expenditure 
surveys  and  other  data  appropriate  for 
Federal  employees  for  each  income 
level. 

(c)  The  dollar  amounts  estimated  for 
consimiption,tran8portation,  housing, 
and  miscellaneous  expenses  are 
combined  into  a  total  amount  for  each  of 
the  multiple  income  levels  and  renter/ 
owner  status.  The  renter  budgets  and 
owner  budgets  for  each  income  level  are 
combined  using  weights  representing  the 
proportion  of  renters  and  owners  at 
each  income  level  derived  from 
appropriate  cimsumer  expenditure  or 
census  data.  The  budgets  for  each 
location  are  weighted  into  one  average 
amount  based  on  the  GS  grade 
distribution  for  the  areas.  The  area 
budget  is  divided  by  the  Washington, 
DC,  area  budget  to  generate  a 
comparative  cost  index.  The  allowance 
rate  for  the  area  is  based  upon  the 
index. 


(d)  OPM  will  describe  in  detail  the 
calculation  of  each  allowance  rate  at  the 
time  the  rate  is  published  in  the  Federal 
Register  for  comment. 

§591.206    Estsbishmtnt  of  aWowanea 


(a)  OPM  uses  the  comparative  cost 
indexes  for  each  allowance  area  to 
determine  the  allowance  rates  for  that 
area.  The  range  of  values  within  which 
the  index  value  falls  determines  the 
appropriate  allowance  rate,  expressed 
as  a  percentage  of  the  rate  of  basic  pay 
for  that  category  of  eligible  employee. 

(b)  The  following  table  shows  the 
comparative  index  range  and 
corresponding  allowance  rate  to  be 
established  for  an  allowance  category 
under  §  591.207  of  this  part: 

Comparative  Index  and  Aixowance 
Rate  Table 


Index  range 

Aflowance 
rate 

Less  than  105.0 _ _ 

105.0  to  106.2 

0 
5 

106.3  to  108.7 _ 

108.8  to  11 1.2 

7.5 
10 

111.3  to  11 3.7 _„    . 

113.8  to  116.2 _ 

116.3  to  118.7 _ _. 



12.5 

15 

17.5 

118.8  to  121.2 

20 

121  3  to  123  7 

22.5 

123.8  and  over 

25 

(c)  Allowance  area  survey  summaries, 
category  indexes,  and  allowance  rates 
are  published  as  notices  in  the  Federal 
Register. 

§591.207    Allowance  categories,  eligibUity. 
and  adjustments. 

(a)  Section  205(b)  of  Executive  Order 
10,000,  as  amended,  requires 
adjustments  to  allowance  payments 
where  warranted  because  of  Federal 
quarters  or  special  purchasing 
privileges.  These  adjustments  occur  only 
when  the  quarters  or  purchasing  i 

privileges  are  made  available  as  a  result 
of  Federal  civilian  employment  and 
result  in  substantially  lower  costs  when 
compared  to  local  area  costs. 

(1)  Special  purchasing  privileges. 
Adjustments  for  access  to  commissaries 
and  exchanges  are  incorporated  into  the 
comparative  index  calculations  and  the 
resulting  allowance  rates. 

(2)  Federal  quarters.  If  the  rent 
charged  an  employee  by  an  agency  for 
quarters  is  less  than  the  net  reasonable 
value  rent,  after  appropriate 
adjustments,  established  as  prescrib(;d 
by  the  Office  of  Management  and 
Budget,  the  difference  between  the  rent 
charged  and  the  reasonable  value  rent 
will  be  deducted  from  the  allowance 
paid  by  the  employing  agency  up  to,  but 


not  exceeding,  the  amount  of  the 
allowance, 

(b)  llie  allowance  categories  that  are 
established  in  each  area  are — 

(1)  "Local  Retail"  which  applies  to 
those  Federal  employees  who  purchase 
goods  and  services  fix>m  private  retail 
establishments. 

(2)  "Commissary/Exrhange,"  which 
applies  to  those  Federal  employees  who 
shop  at  private  retail  establishments, 
but  who,  as  a  result  of  their  Federal 
civilian  employment  also  have 
unlimited  access  to  commissary  and 
exchange  facilities.  This  category  is 
established  only  in  those  allowance 
areas  that  have  these  faciUties. 

(c)  Eligibility  for  access  to  coounissary 
and  exchange  facilities  is  determined  by 
the  appropriate  military  department. 
Agencies  shall  obtain  the  information 
needed  from  employees  to  determine  the 
applicable  allowance  category. 

§591.208    Post differentlsL 

(a)  The  post  differential  is  based  on 

(1)  extraordinarily  difficult  living 
conditions;  (2)  excessive  physical 
hardship:  or  (3)  notably  tmhealthful 
conditions. 

(b)  The  places  at  which  differentials 
are  paid  are — 

(1)  American  Samoa  (including  the 
island  of  Tutuila,  the  Manua  Islands, 
and  all  other  islands  of  the  Samoa  group 
east  of  longitude  171  degrees  west  of 
Greenwich,  together  with  Swains 
Island). 

(2)  Canton  and  Enderbury  Islands. 

(3)  Guam. 

(4)  The  Commonwealth  of  the 
Northern  Mariana  Islands. 

(5)  Johnston  Island  and  Sand  Island. 

(6)  Midway  Islands  and  Wake  Island. 

(7)  Christmas  Island 

(c)  New  or  revised  post  differential 
rates  are  published  as  notices  in  the 
Federal  Register. 

§591.209    EliglbHHy  for  a  ditff  entiaL 

A  department  or  agency  will 
determine  employee  eligibility  to  receive 
a  differential  as  follows: 

(a)  To  be  eligible  to  receive  a 
differential  (1)  the  employee  must  be  a 
citizen  or  national  of  the  United  States; 

(2)  the  employee's  residence  in  the  area 
where  the  differential  applies  must  be 
attributable  to  employment  by  the 
United  States;  and  (3)  any  prior 
residence  in  the  area  must  be  because  of 
employment  by  the  United  States  or  by 
U.S.  firms,  interests,  or  organizations. 

(b)  Subject  to  paragraph  (a)  of  this 
section,  the  classes  of  persons  eligible  to 
receive  differentials  include,  but  are  not 
limited  to — 
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(1)  Those  recruited  or  transferred  from 
outside  the  area  where  the  differential 
applies. 

(2)  Those  employed  in  the  area  where 
the  differential  applies  but  who — 

(i)  Were  originally  recruited  from 
outside  the  area  and  have  been  in 
substantially  continuous  employment  by 
other  Federal  agencies,  contractors  of 
Federal  agencies,  or  international 
organizations  in  which  the  U.S. 
Government  participates,  and  whose 
conditions  of  employtaent  provide  for 
their  return  transportation  to  places 
outside  the  differential  area  concerned: 
or 

(ii)  Were  at  the  time  of  employment 
temporarily  present  in  the  differential 
area  concerned  for  travel  or  formal 
study  and  maintained  residence  outside 
the  area  duriiM  diat  period. 

(3)  Those  who  are  notnormally 
residents  of  the  area  where  the 
differential  applies  and  who  are 
discharged  from  the  military  service  of 
the  United  States  in  the  area  to  accept 
employment  there  with  an  agency  of  the 
Federal  Government 


9591.210   Payoisnlor 


(a)  Allowances  and  differentials 
under  this  subpart  are  payable  to  an 
employee  whose  permanent  duty  station 
is  in  a  nonforelgn  area  for  which  an 
allowance  or  differential  is  authorized 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  allowances  and 
differentials  are  calculated  and  paid  as 
a  percentage  of  an  employee's  hourly 
rate  of  basic  pay  for  those  hours  for 
which  the  employee  receives  basic  pay, 
including  all  periods  of  paid  leave, 
detail,  or  travel  status  outside  the  area 
for  which  the  allowance  or  differential  is 
authorized. 

(2)  Payment  of  a  differential  during 
periods  of  paid  leave  or  travel  outside 
the  area  for  which  the  differential  is 
authorized  continues  for  the  first  42 
consecutive  calendar  days  of  the 
absence.  Payment  of  allowances  and 
differentials  while  absent  from  the  post 
continues  only  if  the  employee  returns  to 
duty  status  in  the  area,  unless  the 
agency  determines  that — 

(i)  It  is  in  the  public  interest  not  to 
return  the  employee  to  the  duty  station: 
or 

fii)  The  employee's  faUure  to  return  to 
the  duty  station  was  due  to  compelling 
personal  reasons  or  to  circumstances 
over  which  the  employee  had  no  control 

(c)  An  employee  assigned  to  a  duty 
station  for  which  both  an  allowance  and 
a  differential  are  authorized  under  this 
subpart  and  eligible  for  both  will  receive 
the  full  amount  of  the  allowance,  plus  so 
much  of  the  differential  as  will  not  cause 


the  combined  total  of  aUowance  and 
differential  to  exceed  25  percent  of  the 
hourly  rate  of  basic  pay. 

(d)  If  an  employee  who  is  receiving  an 
allowance  or  differential  or  both  under 
this  subpart  is  temporarily  assigned  to  a 
duty  station  in  a  foreign  area  and  is 
eligible  to  receive  a  foreign  post 
differentia]  authorized  by  the 
Department  of  State  under  5  U.S.C  5925, 
the  employee  will  receive  the  foreign 
area  differential,  plus  so  much  of  the 
allowance  and/or  difiierential  (in  that 
order)  authorized  under  this  si^art  as 
will  not  cause  the  combined  total  to 
exceed  25  percent  of  the  hourly  rate  of 
basic  pay. 

(e)(1)  An  allowance  or  a  differential  is 
not  part  of  an  employee's  rate  of  basic 
pay  for  the  purpose  of  computing 
entitlements  to  overtime  pay,  retirement, 
life  insurance,  or  any  other  additional 
pay.  allowance,  or  (Ufferential  under 
title  5.  United  States  Code. 

(2)  An  allowance  or  differential  is 
included  in  an  employee's  regular  rate  of 
pay  for  computing  overtime  pay 
entitlement  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

(f)  Payment  of  an  allowance  or  a 
differential  is  not  an  equivalent  increase 
in  pay  within  the  meaning  of  5  U.S.C 
6335. 

(g)  Payment  of  an  allowance  or 
di&rential  will  begin  as  of  the  date  of 
arrival  on  regular  assignment  or 
transfer,  or  on  the  date  of  entrance  oo 
duty  in  the  case  of  local  recruitment 
Payment  of  an  allowance  or  differential 
will  cease  on  separation,  or  as  of  the 
date  of  departure  on  transfer  to  a  new 
post  of  regular  assignment. 

9591.211    Psrtodlcrsvtow. 

In  accordance  with  Executive  Order 
10,000,  0PM  reviews  bom  time  to  time, 
but  at  least  annually,  the  places 
designated  the  rates  fixed,  and  the 
regulations  in  this  subpart  that  are 
prescribed  for  payment  of  allowances 
and  differentials.  This  review  is  to  make 
warranted  changes  to  ensure  that 
payments  under  this  subpart  will 
continue  only  during  the  continuance  of 
conditions  justifying  payment  of 
allowances  and  differentials  and  will 
not  in  any  instance  exceed  the  amount 
justified.  However,  if  {Mogram  or 
methodology  revisions  would 
substantially  reduce  an  established 
differential  or  allowance  rate,  then  the 
rate  of  such  additional  compensation 
may  be  reduced  gradually. 

(FR  Doc.  89-13165  Filed  6-1-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federei  Avislion  Administration 

14  CFR  Part  39 

(Docket  No.  8»-NM-77-AO] 

All  wfui  ummss  UN  ecu ves,  Ainiiis 
Industrie  Model  A310  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


n  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  airbus  Industrie 
Model  A310  series  airplanes,  which 
would  require  modification  of  the 
emergency  exists'  opening  mechanism. 
This  proposal  is  prompted  by  reports  of 
the  accumulation  of  moisture  in  the  area 
of  the  locking  mechanism  and 
subsequent  ice  buildup.  This  condition, 
if  not  corrected,  could  prevent  the  exist 
of  passengers  in  an  emergency  situation. 
DATIS:  Comments  must  be  received  no 
later  than  July  24, 1969. 
AOOncsact:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  69-NM- 
77-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  96168.  The 
applicable  service  information  may  be 
obtained  from  Airbus  Industrie.  Airbus 
Support  Division,  Avenue  Didier  Daurat 
31700  Blagnac,  France.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Padfic 
Highway  South.  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FUirrNER  INFORMATION  CONTACT 
Mr.  Greg  Holt  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1918. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  0-66966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invitied  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 


■'--m^fjim^Wi^ff^mw^^?:: ■^•-^^^■^yQ 'H:^mmmM M\:r^,^ 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2,  1989  /  Proposed  Rules 


23671 


the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-77-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  The  Direction  Generale  de 
L' Aviation  Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  Airbus  Industrie 
Model  A310  series  airplanes.  There  has 
been  one  report  where  the  emergency 
exit  doors  could  not  be  opened  after 
landing,  due  to  ice  buildup  on  the 
opening  mechanism.  This  condition,  if 
not  corrected,  could  prevent  exit  of 
passengers  in  an  emergency  situation. 

Airbus  Industrie  has  issued  Service 
Bulletin  A31O-52-2017.  Revision  2.  dated 
December  22, 1987,  applicable  to  Model 
A310  series  airplanes,  which  describes 
procedures  for  modification  of  the 
opening  mechanism  on  the  emergency 
exit  doors  which  will  prevent 
condensation  from  accumulating.  The 
DGAC  has  classified  this  ser\ice 
bulletin  as  mandatory,  and  has  issued 
French  Airworthiness  Directive  86-28- 
72(B)  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21  29  of  the  Federal  Aviation 
Re^rulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Sinr:e  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  of  the 
opening  mechanism  on  the  emergency 
exit  doors,  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estiamted  that  18  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  47 
manhours  per  airplane  to  accomplish  the 


required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  estimated  cost  for  the  modification 
kits  is  $841.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $48,978. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (I) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

s 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admiiustrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  10G{g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  Model  A310 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A31&-52-2017, 
Revision  2.  dated  December  22, 1987. 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  frozen  condensation  from 
blocking  the  emergency  exit  doors  operating 
mechanism,  accomplish  the  following: 

A.  Within  100  hours  time-in-service  after 
the  effective  date  of  this  AO,  modify  the 
emergency  exit  doors'  opening  mechanism,  in 


accordance  with  Airbus  Industrie  Service 
Bulletin  A31O-52-2017,  Revision  2,  December 
22, 198". 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-n3. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie.  Airbus 
Support  Division.  Avenue  Didier  Daurat 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
at  the  Seattle  Aircraft  Certification 
Office.  9010  East  Marginal  Way  South. 
Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  May  22. 
1989. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  89-130S0  Filed  6-1-89:  8:45  am) 
BtUJNG  CODE  MtO-13-M 


14  CFR  Part  71  , 

(Airspace  Docket  No.  6»-AEA-6] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-162;  West  Virginia 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  'niis  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-162 
located  in  the  vicinity  of  Clarksburg. 
WV.  This  action  would  revoke  that 
section  of  the  airway  between 
Clarksburg  and  the  Derin,  WV, 
intersection  which  has  not  been  used  by 
Washington  Air  Route  Traffic  Control 
Center  (ARTCC)  in  over  5  years. 

DATES:  Comments  must  be  received  on 
or  before  July  14. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  AEA-500,  Docket  No. 
89-AEA-6.  Federal  Aviation 
Administration,  JFK  International 
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Airport  The  Fitzgerald  Federal  Building. 
Jamaica.  NY  1143a 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a  jn.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  ^e  Regional  Air  Traffic 
Division. 

fon  fuhthoi  mpomiation  contact: 
Jesse  B.  Bogan,  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-0253. 
SUPMAKNTARV  mromiATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  prof>osal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the/address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  80- 
AEA-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  data  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  data 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailabUityofNPRM'f 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 


Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washingtoa  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRKTs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-162  located  in  the  vicinity  of 
Clarksburg,  WV.  The  section  of  the 
airway  between  Clarksburg  and  the 
Derin.  WV,  intersection  has  not  been 
used  in  over  5  years  by  the  Washington 
ARTCC  Therefore,  we  propose  to 
revoke  that  section  of  V-162  between 
Qarksburg  and  the  Derin  intersection. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— OESiONATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


AiitiMrity.  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854;  4S  U.&C  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.60. 

{71.123   lAmMidad] 

2.  Section  71.123  is  amended  as 
follows: 

V-162  lAmendMi] 

By  removing  the  words  "From  INT 
Clarksburg.  WV,  135*  and  Elklns,  WV.  098' 
radials;  Clarksburg." 

Issued  in  Washington,  DC  on  May  18. 1989. 
Hatoid  W.  Beckv, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-13051  Filed  6-1-89;  8:45  am] 
■tUJNQ  COOC  4S10-tS-ll 


ENVIRONMENTAL  PROTECTKNI 
AGENCY 

40  CFR  Part  52 

(FRL-3597-91 

Plan  for  Vulcan  Materials  Company 
Qeiamar  Ctiemicals  Plant,  Geismar,  LA 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  approval. 

summary:  EPA  is  proposing  approval  of 
the  Vulcan  Materials  Company  Geismar 
Chemicals  Plant  Alternative  Emission 
Reduction  Plan  ("Bubble")  as  a  revision 
to  the  Louisiana  State  Implementation 
Plan  (SIP).  The  Bubble  uses  credits 
obtained  from  extra  control  of  emissions 
from  five  volatile  organic  compound 
(VOC)  storage  tanks  in  lieu  of  controls 
on  one  process  vent  and  one  VOC 
storage  tank.  The  emission  reduction 
credits  (ERCs)  were  determined  to  be 
valid  consistent  with  the  provisions  for 
bubbles  as  outlined  in  EPA's  Emissions 
Trading  Policy  Statement  (ETPS)  of 
December  4, 1986.  (51  FR  43840). 

DATE:  Comments  must  be  received  by 
July  3. 1989. 

ADDRESSES:  Copies  of  the  State's 
submittals  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 
Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
Land  and  Natural  Resources  Bldg..  625 
N.  4th  St.  P.O.  Box  44066,  Baton 
Rouge.  Louisiana  70804. 
Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Riddle,  State  Implementation  Plan 
Section;  Air  Programs  Branch;  Air, 
Pesticides  &  Toxics  Division:  EPA 
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Region  6. 1445  Ross  Ave.,  Dallas,  Texas 
75202.  (214)  655-7214. 

SUPPLCMCNTARY  INFORMATION:  On 
October  31. 1963,  the  Governor  of 
Louisiana  submitted  a  request  to  revise 
the  Louisiana  SIP  to  include  an 
Alternative  Emission  Reduction  Plan  for 
the  Vulcan  Materials  Company  facility 
located  at  Geismar,  Ascension  Parish. 
The  submittal  contained  certification 
that  adequate  notice  and  a  public 
hearing  were  provided  for  the  proposed 
alternative  controls.  Additional 
information  necessary  for  complete 
review  of  the  proposal  was  submitted  on 
May  4, 1984,  by  the  Air  Quality  Division 
(AQD)  of  the  Louisiana  Department  of 
Environmental  Quality.  The  AQD 
revised  the  bubble  in  a  letter  of  June  27, 
1984,  to  remove  several  sources  which 
by  then  were  in  compliance  and  no 
longer  needed  to  be  included  in  the 


bubble.  A  permit  was  issued  by  LDEQ 
on  March  24, 1983,  (#  ia29T);  however,  a 
revised  permit  addressing  improvements 
in  enforceability  of  the  permit  was 
submitted  to  EPA  on  April  9, 1987.  EPA 
is  proposing  to  approve  the  revised 
bubble  and  invites  comments  from  all 
interested  persons.  Comments  received 
within  30  days  of  the  pubhcation  of  this 
notice  will  be  considered  by  EPA. 

Background 

Vulcan  Materials  Company's  Geismar 
Chemical  Plant  contains  several 
chemical  storage  tanks  regulated  under 
Louisiana  Air  Quality  Relation 
(LAQR)  22.3  and  waste  gas  vents  under 
LAQR  22.8.  The  Company  proposes  to 
control  five  VOC  storage  tanks  to  a  level 
beyond  Reasonable  Available  Control 
Technology  (RACT).  as  an  alternative  to 
placing  controls  on  one  other  tank  and 
one  process  vent  The  storage  tank 


remaining  uncontrolled  would  have 
estimated  emissions  of  4.58  tons  per 
year  (TPY)  of  methanol.  The  vent 
remaining  uncontrolled  under  the  trade 
is  the  HCl  Emergency  Scrubber  Vent 
with  emissions  of  113.8  TPY  of 
chloromethane  and  ethylene  dichloride 
(EDC).  The  HCl  Emergency  Scrubber 
Vent  contains  a  waste  process  stream 
that  is  mainly  HCl  with  a  small  fraction 
of  organics.  The  company  estimates  the 
cost  of  control  of  this  vent  to  be 
prohibitive  and  therefore  wishes  to  find 
an  alternative  means  of  compliance. 
The  credit  the  company  is  claiming 
results  fi*om  the  installation  of  a  vapor 
recovery  system  on  a  tank  farm  in  1978. 
This  control  system  was  installed  in 
advance  of  the  regulation  for  control  of 
storage  tanks  under  LAQR  22.3,  which 
was  approved  by  EPA  on  February  10. 
1982  (47  FR  6105).  The  entire  trade  is 
summarized  below: 


Credits  from  control  of 
tanks  (-163.26  TPY) 


Noncompliance  emissions 
(117.78K1.1) 


Progress  toward 
attainment  (—33.7) 


(10  perc«nt  progress  toward  attainment] 


Sources 


CC1,  storage  tank  4C. 

EDC  storage  tar*  3A 

EDC  storage  tar*  38 

EDC  storage  tank  30 

EDC  storage  t«ik  3D 

HCL  vent 

CHiOH  storage  tank— 3-73 

10  percent  progress  toward  attainment. 

Total _ 


Emissions  (feris/year 


Actual 


Before 


13.52 
4.61 
4.64 
4.64 

10.63 
113.8 
4.58 


156.42 


After 
bubble 


13.52 
4.61 
4.64 
4.64 

10.63 
113.8 
4.58 


156.42 


Change 


Before 


67.16 
32.22 
33.22 
33.22 
35.48 
0.0 
0.6 


201.9 


After 
bubbto 


1889 


Change 


-53.64 
-27.61 
-28.56 
-28.58 
-24.85 
113.8 
3J8 
11.78 


-33.7 


In  regard  to  air  quality  data,  no  ozone 
monitor  is  currently  functioning  in 
Ascension  Parish.  A  monitor  was 
functioning  for  the  years  1983  and  1984 
and  showed  no  violations. 

Ascension  Parish,  however,  is  located 
in  the  metropoUtan  statistical  area 
(MSA)  of  Baton  Rouge,  Louisiana.  The 
Baton  Rouge  MSA  continues  to 
experience  violations  of  the  ozone 
standard.  Based  upon  1985  through  1987 
data  the  design  value  for  ozone  (fourth 
highest  value  over  a  three  year  period) 
was  0.14  ppm. 

In  the  proposed  Federal  Register  for 
the  ozone/carbon  monoxide  strategy, 
published  November  24, 1987,  the  Baton 
Rouge  MSA  was  identified  in  Appendix 
A  of  the  Post-87  ozone/carbon 
monoxide  strategy  as  one  of  the 
potential  1988  SIP  Call  areas.  It  was 


identified  as  exceeding  the  NAAQS  in 
1984-1986  and  is  expected  to  continue  to 
exceed  the  NAAQS. 

One  May  26, 1988.  EPA  sent  a  letter  to 
the  Governor  of  Louisiana  identifying 
areas  in  Louisiana  that  would  receive  a 
post-87  SIP  call. 

According  to  EPA's  proposed  post-87 
policy  the  SIP  planning  area  has  been 
expanded  to  the  entire  MSA.  Therefore, 
Ascension  Parish  will  be  included  in  the 
SIP  call  for  Baton  Rouge,  Louisiana.  For 
this  special  situation  where  an  area  was 
considered  to  have  a  demonstration  of 
attainment  when  submitted  as  a  bubble 
proposal  but  by  virtue  of  a  SIP  call  is 
now  not  a  special  approach  was 
developed.  This  approach  is  discussed 
below. 


Review 

The  Bubble  was  reviewed  for 
compliance  with  the  requirements  of 
section  110  of  the  Clean  Air  Act  40  CFR 
Part  51,  EPA's  Proposed  Emissions 
Trading  Policy  Statement  published  in 
the  Federal  Register  on  April  7, 1982.  [47 
FR  15076]  and  the  Final  ETPS.  EPA  has 
reviewed  the  State  submittal  and 
developed  an  Evaluation  Report*  This 
report  is  available  for  inspection  by 
interested  parties  during  normal 
business  hours  at  the  EPA  Region  6 
ofiice.  Briefly,  the  review  is  summarized 
below. 

The  Final  ETPS  sets  out  current  EPA 
policy  for  approving  bubbles.  EPA 


>  S>A  Review  of  the  Vulcan  Materials  Bubbis 
October.  1988, 
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policy  differs  depending  on  whether  the 
bubble  is  in  a  nonattainment  area  with 
an  approved  attainment  demonstration 
("NAWAD")  or  a  nonattainment  area 
lacking  an  approved  attainment 
demonstration  ("NALAO")- 

A  bubble  in  a  NAWAD  is  approvable 
if  the  baseline  is  consistent  with  the 
assumptions  used  in  the  approved  SIP. 
and  the  bubble  does  not  interfere  with 
attainment  of  the  ozone  NAAQS.  51  FR 
43838  col.  3. 

A  bubble  in  a  NALAO  is  approvable 
only  if  it  meets  the  following  three 
requirements: 

(i)  The  baMline  must  be  calculated  using 
the  lower  of  acttiaL  SIP-allowable.  or  RACT- 
sllowable  ■  values  for  each  baseline  factor, 
determined  as  of  the  date  the  source 
submitted  the  bubble  appUcation  to  the  State. 

(U)  The  bubble  must  produce  a  reduction  of 
at  least  20%  in  the  emissions  rwnaining  after 
application  of  the  baseline  specified  above. 

(iii)  The  State  must  provick  assurances  that 
the  Proposed  trade  will  be  coiuistent  with  its 
efforts  to  attain  the  ambient  standard.  The 
Final  ETPS  sets  out  five  representations  that 
the  State  must  make. 

51  FR  43839^40. 

EPA  believes  that  these  NALAD 
policy  elements  are  necessary  to  ensure 
that  the  bubble  will  not  interfere  with 
attaiiunent  as  expeditiously  as 
practicable,  as  required  under  42  U.S.C 
110(a)(2)  and  7502. 

However,  the  Final  ETPS  Relaxes 
these  NALAD  requirements  for  pending 
bubbles.  A  pending  bubble  is  defined  as 
a  bubble  submitted  by  the  State  to  EPA 
before  EPA  published  the  Final  ETPS.  51 
FR  43840  col.  2.  The  rules  for  a  pending 
bubble  in  a  NALAD  are  as  follows: 

(i)  The  baseline  must  be  calculated  using 
the  lower  of  actual,  SIP-allowable,  or  RACT- 
allowable  valu<«s  for  each  baseline  factor, 
determined  as  of  the  date  the  source 
submitted  the  bubble  application  to  the  State. 

(ii)  The  bubble  must  produce  some 
reduction — but  need  not  produce  a  20% 
reduction — In  the  emissions  remaining  after 
application  of  the  baseline  specified  above. 

State  assurances  are  not  required  for  a 
pending  bubble.  51  FR  43840. 

Grandfathering  Principles 

Because  the  Final  ETPS  is  a  policy 
statement  it  does  not  set  out 
requirements  that  apply  with  equal  force 
in  all  circumstances.  Beyond  this,  the 
actions  proposed  in  today's  notice  are 
consistent  with  the  principles  of 
grandfathering  that  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
applied  when  an  agency  changes  policy 
requirements,  but  seeks  to  apply  the 
former  policy  to  certain  actions  pending 


■  RACT  rafera  to  ReaMnably  AvaUal>te  Control 
Technology. 


before  the  agency  at  the  time  of  the 
policy  change.  Under  these  principles, 
the  agency  may  apply  the  former  policy 
when:  (i)  The  new  rule  represents  an 
abrupt  departure  from  well-established 
practice;  (ii)  affected  parties  have  relied 
on  the  old  rule;  (iii)  the  new  rule 
imposes  a  large  btmien  on  those 
affected:  and  (iv)  there  is  no  strong 
statutory  interest  in  applying  the  new 
rule  generally.  Sierra  Club  v.  EPA,  719 
F.2d  436  (D.C  Cir.  1982),  cert  den.  468 
U.S.  1204  (1964). 

Proposed  Osons  Stratagy  and  SIP  CaUs 

By  notice  dated  November  24, 1987, 
EPA  published  a  proposed  policy 
("Proposed  Ozone  Strategy")  to  address 
the  fact  that  many  areas  in  the  country 
were  not  expected  to  attain  the  NAAQS 
for  ozone  (and  carbon  monoxide)  by  the 
end  of  1987,  the  latest  date  for 
attainment  expressly  identified  in  the 
Clean  Air  Act.  42  U.S.C.  7502.  52  FR 
46044.  In  general.  EPA  stated  that  in  the 
spring  of  1988,  it  would  issue  SIP  calls  to 
areas  where,  based  on  recent  monitoring 
dsta,  EPA  determined  that  the  SIPs  were 
substantially  inadequate  to  attain  the 
NAAQS.  The  issuance  of  SIP  calls 
would  trigger  a  new  roimd  Of  SIP 
development  by  the  states. 

EPA  proposed  to  require 'that  the 
states  that  receive  SIP  calls  develop 
revised  inventories  within  one  year  of 
the  SIP  call,  and  develop  and  submit  for 
EPA  approval  new  SIPs  within  two 
years  of  the  SIP  call.  EPA  further 
proposed  to  require  that,  in  general,  the 
new  SIPs  must  persuasively 
demonstrate  attainment  of  the  NAAQS 
within  five  years  of  the  SIP  call  (in  order 
to  avoid  construction  ban  penalties). 
EPA  further  proposed  to  require  that,  in 
general,  the  State  demonstrate  that  the 
SIP  would  produce  expeditious  progress 
in  the  interim  before  attainment.  This 
reasonable  rate  of  progress  would  be  an 
average  aimual  emissions  reduction  of 
at  least  three  percent  in  the  base  year 
inventory  for  the  area.  See  52  FR  45045. 

On  May  26, 1988.  EPA  issued  SIP  calls 
with  respect  to  many  areas  of  the 
country,  including  the  areas  to  which 
this  preamble  appUes.  The  SIP  calls 
trigger  a  two-step  planning  process  that 
ultimately  should  result  in  the  creation 
of  SIP  revisions  that  will  produce  near- 
term  attainment  of  the  standards. 

AppUcation  To  Vulcan  Materials 

The  State  submitted  this  bubble  to 
EPA  before  EPA  published  the  Final 
ETPS  on  December  4, 1986.  Thus,  EPA 
considers  this  a  "pending  bubble"  under 
the  Final  ETPS.  At  the  time  the  state 
submitted  this  bubble,  the  area  was 
classified  as  a  NAWAD  for  purposes  of 
applying  the  Final  ETPS.  As  noted 


above,  under  the  Final  ETPS,  a  bubble  in 
a  NAWAD  is  approvable  if  the  baseline 
is  consistent  with  the  assumptions  used 
in  the  approved  SIP,  and  the  bubble 
does  not  interfere  with  attainment  of  the 
ozone  NAAQS.  At  the  time  the  State 
submitted  this  bubble,  it  met  these 
requirements. 

To  be  valid  as  an  ERC  the  reduction 
must  be  surplus,  enforceable, 
permanent  and  quantifiable.  First  the 
reduction  is  surplus  because  it  exceeds 
the  RACT-level  reduction  abeady 
required  in  the  SIP.  At  minimum,  only 
emission  reductions  not  required  by 
current  regulations  in  the  SIP,  not 
abeady  relied  on  for  SIP  planning 
purpose,  and  not  used  by  the  source  to 
meet  any  other  regulatory  requirement 
can  be  considered  surplus  and 
substituted  for  required  reductions  as 
part  of  an  emissions  trade.  Loidsiana  Air 
Quality  Regulation  22.3.1.2  defines 
RACT  for  a  storage  of  a  VOC  substance 
whose  vapor  pressure  is  between  1.5 
and  4.0  psia  as  a  welded  tank  with  a 
floating  roof  and  primary  seal.  The  five 
storage  tanks  are  attached  to  a  vapor 
recovery  system.  The  difference 
between  RACT  emissions  and  the  lower 
current  emissions  qualifies  as  a  surplus 
reduction.  Ascension  Parish  is  currently 
classified  by  EPA  as  a  rural  ozone 
nonattainment  area.  Under  EPA  policy, 
such  areas  need  only  impose  RACT- 
level  controls  on  stationary  sources  to 
satisfy  a  demonstration  of  attainment 

The  emissions  limits  are  enforceable 
at  the  State  level  under  Administrative 
Permit  #1829T(M-1)  issued  April  9, 1987, 
by  the  Louisiana  Air  Quality  Division  to 
Vulcan  Chemicals  Company. 

The  emission  limits  were  originally 
included  in  permit  #1829T  issued  March 
24, 1983.  In  order  to  improve  the 
enforceability  of  the  permit  the  State 
reissued  to  Vulcan  a  revised  permit 
#1829T(M-1),  issued  April  9, 1987. 
Based  upon  review  of  the  reissued 
permit  a  majority  of  concerns  of  EPA  on 
enforceability  were  addressed;  however, 
several  points  of  enforceability  need  to 
be  included  in  an  additional  revised 
permit  before  EPA  can  finalize  this 
action.  Noted  below  are  the  issues  that 
the  State  is  requested  to  address: 

1.  There  should  be  a  test  method  to 
determine  vapor  condenser  efficiency 
and  a  test  method  for  the  HCl  scubber 
vent.  These  methods  must  be  made 
federally  enforceable  before  final 
approval. 

2.  A  method  to  verify  compliance  with 
emissions  from  tanks  must  be  included 
in  the  permit.  The  method  to  be  used  is 
the  EPA  publication  AP-42,  Compilation 
of  Air  Pollutant  Emission  Factors,  3rd 
edition.  This  is  because  the  3rd  edition 
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was  in  effect  at  the  time  of  bubble 
submittal  from  the  State.  It  is  necessary 
that  all  input  variables  to  the 
appropriate  emission  calculations  be 
kept  as  records  (flow  rate,  temperature, 
pressure,  etc.),  both  fluctuating 
parameters  and  constants,  so  that  it  can 
be  checked  as  to  how  compliance  was 
determined. 

3.  The  methanol  tank  (3-73)  needs  to 
be  included  in  specific  condition  1  for 
recordkeeping. 

4.  All  attachments  included  with  the 
April  9, 1987,  permit  {#1829T(M-1))  need 
to  be  referenced  in  the  Specific 
Conditions  of  the  permit  as  being 
enforceable  components  of  the  permit 
All  pages  need  to  be  numbered  (n  of  17). 

The  five  storage  tanks  are 
permanently  attached  to  the  vapor 
recovery  system.  Any  lesser  means  of 
control  would  subject  Vulcan  to  possible 
enforcement  action.  Under  conditions  of 
Permit  #1829T(M-1)  the  new  emission 
limits  are  permanent.  The  state 
submitted  detailed  calculations 
quantifying  all  of  the  emissions  involved 
in  the  trade.  These  calculations  were 
verified  by  EPA. 

The  proposed  bubble  also  meets  the 
further  criteria  given  in  the  Emissions 
Trading  Policy  Technical  Issues 
Document  published  in  the  April  7. 1982. 
Federal  Register  [47  FR  15079],  and 
meets  the  conditions  of  the  final  ETPS. 
The  trade  is  a  poimd  for  pound  trade  of 
VOCs  at  the  same  facility,  and  is 
consistent  with  the  RACT  baseline 
called  for  by  EPA  policy  for  rural  ozone 
nonattainment  areas  [44  FR  20372].  None 
of  the  pollutants  involved  in  this  trade 
are  listed  under  Section  112  of  the  Clean 
Air  Act  (NESHAP)  as  a  hazardous 
material. 

However,  while  EPA  was  considering 
this  bubble,  it  received  additional 
information  that  the  SIP  for  the  Baton 
Rouge  MSA  does  not  in  fact  provide  for 
attainment  by  the  end  of  1987.  In  the 
November  24, 1987,  Federal  Register 
notice  describing  EPA's  proposed  policy 
for  areas  that  are  not  expected  to  attain 
by  the  end  of  1987.  EPA  stated  that  a  SIP 
call  would  likely  be  issued  for  this  area. 
52  Fed.  Reg.  45100-03.  On  May  26. 1988, 
EPA  issued  the  SIP  call  for  this  area. 

A  SIP  call,  as  a  finding  by  EPA  under 
Clean  Air  Act  §  110(a)(2)(H)  that  the  SIP 
is  "substantially  inadequate"  to  achieve 
the  NAAQS,  amounts  to  a  provisional 
finding  that  the  area  receiving  the  call  is. 
for  purposes  of  the  general  applicability 
of  the  Final  ETPS,  a  nonattainment  area 
lacking  an  approved  demonstration 
("NALAD"). 

The  pending  bubble  requirements  of 


the  Final  ETPS  contemplate  a  bubble 
submitted  by  the  State  before 
publication  of  the  Final  ETPS,  at  a  time 
when  the  area  is  a  NALAD,  with  no  EPA 
action  on  the  bubble  by  the  date  of 
publication  of  the  Final  ETPS.  These 
pending  bubble  requirements  do  not 
explicitly  contemplate  the 
circumstances  here,  Li  which  the  bubble 
was  submitted  by  the  State  before 
publication  of  the  Final  ETPS,  at  a  time 
when  the  area  was  NAWAD,  but  the 
areas  subsequently  received  a  SIP  call 
that  converted  it  to  NALAD  before  EPA 
acted  on  the  bubble. 

EPA  has  determined  that  different 
policy  elements  should  apply  to  this 
pending  bubble.  EPA  does  not  believe 
that  the  bubble  should  be  required  to 
use  a  trading  baseline  of  the  lower  of 
actual,  SlP-allowable.'br  RACT- 
allowable  emissions;  rather,  the  bubble 
may  continue  to  use  the  baseline  that  is 
consistent  with  the  assumptions  in  the 
applicable  attainment  demonstration. 
Nor  is  the  bubble  required  to  show  any 
reduction  in  emissions  beyond  the 
baseline. 

However,  EPA  does  believe  that  for 
these  bubbles,  the  State  should  provide 
certain  State  assurances.  Specifically, 
the  State  must  make  the  following 
representations  to  EPA: 

(i)  The  State  will  submit  to  EPA  during  the 
comment  period  assurances  that 
— ^The  State  will  submit  worlc  plans  with 

interim  milestones  for  submitting  the 

revised  SIP  and  correcting  deRciencies  by 

the  time  specified  by  EPA  under  the  Post-87 

SIP  call. 
— ^The  State  will  submit,  by  the  time  specified 

by  EPA.  a  complete  plan  that  demonstrates 

attainment  in  accordance  with  the  Clean 

Air  Act  and  EPA  policy. 
— The  State  has  dedicated  appropriate 

resources  to  develop  the  new  SIP. 

(ii)  If  the  activities  committed  to  in  the 
above  assurances  are  not  met  EPA  may 
propose  to  revisit  its  approval  of  emissions 
trade  determinations  depending  on  the 
degree  of  failure  to  meet  the  commitments. 

EPA  believes  that  if  the  State 
adequately  makes  these  representations, 
EPA  will  be  able  to  approve  this  bubble 
on  grounds  that  it  does  not  interfere 
with  attainment  and  maintenance  of  the 
ozone  NAAQS,  in  accordance  with 
Clean  Air  Act  110(a){2].  EPA  believes 
that  applying  the  policy  elements 
described  above  would  be  consistent 
with  the  fact  that  the  Final  ETPS  is  a 
policy  statement  whose  tests  may  not 
apply  with  equal  force  in  all 
circumstances.  Moreover,  although 
grandfathering  principles  under  the  case 
law  described  above  do  not  literally 


apply  inthe  case  of  this  bubble  because 
EPA  has  not  issued  any  new  rule,  EPA 
believes  that  these  principles  provide  a 
helpful  analogy  because  of  the  changed 
circumstances — conversion  from 
NAWAD  to  a  NALAD— these  areas 
found  themselves  in  while  EPA  was 
considering  the  bubble  application. 

Specifically.  EPA  believes  it 
appropriate  to  exempt  this  bubble  from 
using  a  lower-of-actual-or-allowable 
baseline  or  providing  progress  beyond 
baseline  emissions,  on  equitable  ground: 
the  State  and  the  source  had  submitted 
the  bubble  several  years  ago,  and  had 
relied  on  the  area's  classification  as  a 
NAWAD  in  submitting  the  bubble. 
Subjecting  the  bubble  to  the  stricter 
baseline  requirements  and  the  progress 
requirements  would  be  a  significant 
burden  because  the  bubble  would  likely 
require  significant  restructuring  to  be 
approvable,  which  would  require  the 
State  to  imdergo  its  rulemaking  process 
again. 

EPA  further  believes,  however,  that 
State  assurances  of  the  type  described 
above  are  necessary.  These  assurances 
would  protect  the  requirement  of  non- 
interference with  attairmient  because 
the  ongoing  state  planning  process  can 
be  expected  to  result  in  a  SIP  that  will 
provide  for  attainment 

For  the  reasons  stated  above,  EPA  is 
proposing  to  approve  this  plan. 
Interested  persons  are  invited  to  submit 
comments  on  this  proposed  approval. 
EPA  will  consider  all  comments 
received  within  thirty  days  of  the 
publication  of  this  notice. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  certify  that  the  attached  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
since  it  proposes  no  new  requirements. 

The  Office  of  Management  and  budget 
has  exempted  this  rule  fi-om  the 
requirements  of  .section  3  of  Executive 
Order  12291. 

List  of  subjecU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfiu 
oxides.  Nitrogen  dioxide.  Lead, 
Peirticulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Intergovememental 
relations. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  May  19. 19B9. 
|oe  D.  Winkle. 

Acting  Deputy  Regional  Administrator  f6DK 
[FR  Doc.  8&-13162  Filed  S-1-89:  8:45  ain| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47Cn«Fart73 

(MM  Dodraf  fto.  W-TT;  DA  SV-SW) 

Broadcwt  TelevWon  Secvlcet 
Trans  tall  of  Central  off  Cettaln 
Ucenaed  Nonstock  EntMea 

AOCNCV:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
comment  period 

SUMNUNV:  This  action  extends  the 
deadline  for  comments  in  the  Notice  of 
Inquiry  in  MM  Dodtet  88-77  concerning 
transfers  of  control  of  certain  licensed 
non-stock  entities  (54  FR 15S57,  April  20, 
1989)  from  June  1. 1988.  to  ^l)y  17.  IMS. 
Also,  the  period  for  filing  reply 
comments  is  extended  from  faam  Itt. 


1989,  to  July  31, 1989.  This  action  is 
talcen  in  response  to  a  Joint  "Motion  for 
Extension  of  Time  to  File  Comments" 
filed  by  National  Public  Radio.  National 
Federation  of  Community  Broadcasters, 
National  Association  of  PubHc 
Television  Stations  and  the  Corporation 
for  Pubhc  Broadcasting.  The  extension 
is  granted  in  order  to  allow  the 
petitioning  organizations  time  to  survey 
their  members  and  thus  provide  the 
Commission  with  more  complete, 
essential  data  that  is  needed  to  reach  a 
determination  in  this  proceeding. 
DATn:  Conunents  are  now  due  on  July 
17, 1988,  and  reply  comments  are  due  by 
July  31, 1969. 

AOONSSS:  Federal  Communication 
Commission,  Washington,  DC  20554. 
KM  niRTMBI  MKMMATIOM  CONTACT 
David  Hosewitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  [20S)  632- 
7782. 


SUPPLEMSNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order 
Granting  Motion  for  Extension  of  Time 
to  File  Comments,  adopted  May  24, 1988, 
and  released  May  25, 1969.  The  full  text 
of  this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street.  NW..  Washington, 
DC  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-380a  2100  M  Street.  NW.,  Suite 
14a  Washington.  DC  20037. 

List  of  Sul^ects  in  47  CFR  Part  73. 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commissioa 

Roderick  K.  Portw, 

Acting  Chief,  Mom  Media  Bureau. 

|FR  Doc  W-13044  Pfled  0-1-80;  1:45  am) 
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Ttiis  section  of  tt>e  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  ttiat  are  app«icat>«e  to  the 
pi*lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arvJ  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functioos  are  examples 
of  documents  appearing  in  thts  section. 


DEPARTMENT  OF  AGRICULTURE 

Form  Under  Review  by  Office  of 
Management  and  Budget 

May  26, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collpcfion:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  PL.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  D.C.  20250,  (202)  44V 
2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

Animal  Welfare 

VS  18-1. 18-lA,  18-3, 18-5. 18-6. 16-9, 
18-11, 18-19, 18-20, 18-23 
Recordkeeping;  On  Occasion:  Weekly: 
Annually:  one-time  only  State  or  local 
governments;  Bussinesses  or  other  for- 
profit:  Federal  agencies  of  employes: 
Non-profit  institutions;  Small 
businesses  or  organizations;  132.839 


responses;  168,731  hours;  not 
applicable  under  3504(h] 
Dr.  R.L.  Crawford  (301)  436-7833 

•  Food  and  Nutrition  Service 
7  Cni  Part  225— Reporting/ 

Recordkeeping  (Summer  Food  Service 

Program) 
FTMS  19-1, 19-2,  80,  81,  81-1, 189.  and  418 
Recordkeeping:  Monthly 
State  or  local  governments;  Small 

businesses  or  organizations;  31,160 

responses;  127,818  hours;  not 

applicable  under  3504(h) 
Marian  Stroud  (703)  756-3598 

Extension 

•  Foreign  Agriculture  Service 
Issuing  Certificates  for  the  Importation 

of  Specialty  Sugars 
None 

On  occasion 
Businesses  or  other  for-profit;  50 

responses;  100  hours:  not  applicable 

under  3504(h) 
John  L  Nuttall  (202)  447-2916 

•  Agriculture  Marketing  Service 
Lawn  and  Turf  Seed  Mixtures, 

Germination  Test  Dates,  and  Certain 

Labeling  Requirements  Under  the 

Federal  Seed  Act. 
None 

Recordkeeping;  On  occasion 
State  or  local  governments;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations:  14.625 

hours;  37,169  responses:  not 

applicable  under  3504(h) 
James  P.  Triplitt  (301)  344-4430 

•  Agriculture  Marketing  Service 

Cotton  Research  and  Promotion  Act 

None 

Recordkeeping:  Monthly;  Annually 

Farms:  Businesses  or  ottter  for-profit; 

21,800  responses:  4,602  hours;  not 

applicable  under  3504(h) 
Garry  L  Lewicki  (202)  447-2259 

Reinstatement 

•  Fanners  Home  Administration 
7  CFR  1944-D.  Farm  Labor  Housing 

Loan  and  Grant  Policies,  Procedures, 
and  Authorizations 

None 

On  occasion 

State  or  local  governments;  Farms:  Non- 
profit institutions;  740  responses;  8.442 
hours;  not  applicable  under  3504(h) 

Jack  Holston  (202)  382-9736 


New  CoUectioo 

•  Agriculture  Stabilization  and 
Conservation  Service 

Rice  Loan  Deficiency  Payment 
Application  and  Certification 

CCC-700 

On  occasion 

Farms;  Small  businesses  or 
organizations;  56.000  responses:  14.000 
hours;  not  applicable  under  3504(h) 

Beverly  Pritts  (202)  447-6374 

Donald  E.  Huldier, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  89-13060  Filed  6-1-89:  8:45  am| 
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Forest  Service 

Project  for  ttie  Leola-Sullivan  rimt>er 
Sale  in  ttie  CoMlle  National  Forest.  WA 

agency:  Forest  Service.  USDA. 

action:  Revision  of  a  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement  published  Monday.  April  10. 
1989  in  Volume  54,  Number  67  of  the 
Federal  Register. 

SUMMARY:  Forest  Service  will  prepare 
an  environmental  statement  (EIS)  to 
analyze  and  disclose  the  environmental 
impacts  of  a  site  specific  proposal  to 
harvest  and  regenerate  timber,  construct 
and  reconstruct  roads  and  habitat 
improvement  projects  for  wildlife  in  the 
Leola-Sullivan  Timber  Sale  Are  on  the 
Sull'van  Lake  Ranger  District,  Pend 
Oreille  County,  Washington.  This  EIS 
will  tier  to  the  Colville  Forest  Plan 
(December  1988)  which  provides  the 
overall  guidance  (Goals,  Objectives. 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  the  Leola-Sullivan  area.  The  agency 
invites  written  conunent  and  suggestions 
on  the  management  of  this  area  and  the 
scope  of  this  analysis.  In  addition,  the 
agency  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occcur  on  this 
project  area  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

Because  this  revision  does  not  change 
the  area  or  time  of  the  original  notice  of 
intent,  no  additional  formal  comment 
period  is  planned  prior  to  the  release  of 
the  draft  EIS  and  suggestions  will  be 
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accepted  on  the  issues,  alternative  or 
impacts  of  alternatives  from  now  until 
the  end  of  the  45  day  comment  period  on 
the  draft  EIS. 

DATIE:  Comments  concerning  the 
management  of  this  project  area  will  be 
accepted  until  the  comment  period  end* 
on  the  draft  EIS.  The  draft  EIS  is 
expected  to  be  avaiUble  to  the  public  in 
)une.  1989. 

AOONCSS:  Submit  written  comments  and 
suggestions  concerning  the  management 
of  Leola-Sullivan  area  to  Edward  L 
Schultz,  Forest  Supervisor,  695  South 
Main.  Colville.  Washington  99114.  or 
Andrew  Mason,  District  Ranger,  Route 
HCZ.  Me  (aline  Falls.  Washington  99153. 

FON  FURTHER  WFORMATION  CONTACT: 

Questions  about  the  proposed  project 
work  and  EIS  should  be  directed  to 
Albert  Skogiund,  Supervisory  Forester, 
Route  HC2.  Metaline  Falls,  Washington 
99153  (telephone:  (509)  446-28ffl). 

tUFFiEMEirrARy  mforinatton:  The 

Colville  Forest  Plan  provides  the  overall 
guidance  for  management  activities  in 
thepo>entially  aHected  LeoIa-SulHvan 
area  through  its  Goals,  Objectives, 
Standards  and  Guidelines,  Management 
Area  direction,  and  monitoring 
requirements. 

The  ma^rity  of  the  potentially 
affected  area  is  in  Caribou  Habitat  (Mgt. 
Area  2)  with  lesser  amounts  of  area  in 
High  Use  Recreation  (Mgt.  Area  3A)  and 
Timber  Production  (Mgt.  Area  7). 

The  decision  to  be  made  is  what  if 
any  timber  harvest  timber  harvest  and 
other  related  site  specific  projects  will 
be  undertaken.  Related  projects  could 
road  construction  and  reconstruction, 
wildlife  and  fish  habitat  improvements, 
site  preparation,  tree  planting,  and 
thinning.  This  decision  will  be  made 
from  a  range  of  alternatives  presented  in 
an  EIS.  A  no-action  alternative  will  be 
included.  The  selected  alternative  will 
identify  the  site  specifie  projects  to  be 
included.  The  period  of  this  action  will 
extend  over  a  period  of  about  5-7  years. 
This  proposal  will  follow  the 
Management  Area  direction  and 
Standards  and  Guidelines  set  forth  in 
the  CohnDe  National  Forest  Land  and 
Resource  Management  Plan. 

Because  of  the  controversial  nature  of 
timber  harvest  and  road  building 
activities  in  this  area,  other  Federal. 
State,  and  local  agencies,  potential 
timber  purchasers  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decision  wiU  be 
invited  to  participate  in  the  scoping 
process.  This  process  will  include: 

1.  Determinatkm  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 


2.  Identification  of  the  issues  to  be 
addressed. 

3.  Identification  of  issues  to  be 
analyzed  in  depth. 

4.  Elimination  of  insignificant  issues, 
issues  covered  by  previous 
environmental  review,  and  issues  not 
within  the  scope  of  this  decision. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  occurring  as  a  result  of  this 
action. 

Scoping  for  this  project  began  in 
March  1989.  Notification  of  scoping 
included  public  notices  and  individual 
commnnications.  The  scoping  and 
analysis  is  expected  to  take  about  three 
months.  The  draft  EIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June  1989.  At  that  time 
EPA  will  pubKsh  a  notice  of  availability 
to  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Leola-Snllivan  area  participate  at 
that  time.  To  be  the  most  helpful, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  of  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  thie  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  US.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  tbera  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  Els.  In  the  final,  the 
Forest  Service  ia  required  to  respond  to 
comments  received  (40  CFR  1503^4).  The 
Final  EIS  ia  scheduled  to  be  con^)leted 
by  October  1989.  The  responsible 


official  will  consider  the  comments, 
responses,  and  consequences  discussed 
in  the  EIS,  applicable  laws,  regulations, 
and  policies  in  making  a  decision 
regarding  the  management  of  the  project 
area.  The  responsible  official  will 
document  the  decision  and  reasons  for 
the  Record  of  Decision.  That  decision 
will  be  subject  to  review  under  36  CFR 
Part  217. 
Bilwwri  !•  ScniHs, 
Forest  Supervisor. 
Date:  May  23. 1989. 

|FR  Duo.  8»-imi  Fiied  6-l-fl0;  S:45  am] 
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Veg€toB»«  Management  Pr»ctice«  for 
Exotic  Plant  Species;  Flathead  National 
Forest,  Htmgry  Horse,  ITT;  Intent  To 
Prepare  an  Environinental  Impact 
Statement 

The  Department  of  Agriculture.  Forest 
Service  will  prepare  an  Environmental 
IxapacX  Statement  (ELS)  to  analyze  and 
disclose  the  environmental  impacts  of 
vegetation  management  practices  to 
prevent  the  spread  of  exotic  plant 
species  on  the  Hungry  Horse,  Spotted 
Bear,  and  Swan  Lake  Ranger  Districts. 
Flathead  National  Forest.  Lake.  Powell. 
Missoula,  and  Flathead  Counties. 
Montana.  The  area  under  consideration 
includes  portions  of  the  Great  Bear  and 
Bob  Maishall  Wilderness  Areas  and 
Forest  Service  trail  head  facilities  that 
provide  access  to  the  Bob  Marshall 
Wilderness  on  the  Spotted  Bear,  Hungry 
Horse,  and  Swan  Lake  Ranger  Districts, 
Flathead  National  Forest.  Plant  species 
under  consideration  include  Leafy 
Spurge  [Euphorbia  eaula),  HoundV 
tongue  [Cynoglossum  officinale).  Butter 
and  Eggs  {Linaria  vulgaris).  Spotted 
Knapweed  [Centaurea  maculosa), 
Whitetop  [Cordario  droba).  Musk 
Thistle  [Carduus  nutans),  Goatweed 
{Hypericum  perforatum),  and  Canada 
Thistle  {Cirsium  arvense).  The  Forest 
Service  proposes  multi-year  vegetation 
management  practices.  Alternatives  will 
be  evaluated  on  a  site-specific  species- 
specific  basic  and  will  include  a  no 
action  alternative.  Aerial  spraying  of 
herbicides  is  not  being  considered.  The 
EIS  will  tier  to  the  Flathead  Forest  Plan 
which  provides  overall  guidance  in 
achieving  the  desired  future  condition 
for  the  areas  under  consideration. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  m  organizations 
who  may  be  interested  ia  or  Effected  by 
the  proposed  action.  ' 

Comments  concerning  the  scope  of  the 
analysis  should  be  received  by  \uij  1, 
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1989  to  receive  timely  consideration  in 
the  preparation  of  the  draft  EIS. 
Submit  written  comments  and 
suggestions  on  the  potential 
management  opportunities  to  Bert  Stout. 
District  Ranger.  Spotted  Bear  District 
Box  310.  Hungry  Horse.  MT  59919. 
FOR  FURTHER  INFORMATION  CONTAC^ 
Rich  Lasko.  Interdisciplinary  Team 
Leader.  Spotted  Bear  District  Box  3ia 
Hungry  Horse.  MT  59919. 

SUPPLEaiENTARV  INFORMATION:  The  Bob 

Marshall  complex  contains  one  of  the 
largest  expanses  of  Congressionally 
designed  wilderness  in  the  lower  48 
states.  The  Wilderness  Act  defines 
wilderness  as  those  areas  "where  the 
earth  and  the  community  of  life  are 
untrammeled  by  man."  Although 
wilderness  may  be  popularly  perceived 
as  those  areas  that  are  "left  alone", 
human  impacts  have  required  that  the 
Forest  Service  actively  comply  with  the 
Wilderness  Act  mandate  that 
wilderness  be  "protected  and  managed 
so  as  to  preserve  its  natural  condition." 
The  Flathead  Forest  Plan  provides  a 
similar  wilderness  management  goal 
that  commits  the  agency  to  "Maintain 
plants  and  animals  indigenous  to  the 
area  by  protecting  the  natural  dynamic 
equilibrium  associated  with  natural 
complete  ecosystems." 

Currently  the  invasion  of  exotic 
species  into  the  Bob  Marshall  and  Great 
Bear  Wilderness  threatens  the  "natural 
condition"  of  these  areas.  Exotic  species 
currently  infesting  these  areas  range       - 
from  widely  established  species  such  as 
Timothy  grass  (Phleum  sp.)  to  plants 
classified  as  noxious  weeds  by  Montana 
state  law.  Noxious  weeds  such  as  leafy 
spurge  {Euphorbia  esula),  spotted 
knapweed  [Centaurea  maculosa),  and 
Canada  thisde  (Cirsium  arvense]  were 
introduced  to  North  America  from 
Eurasia  and  in  the  absence  of  natural 
control  agents  have  spread  rapidly  in 
Montana.  At  the  present  time  these 
species  infest  only  very  small  areas  in 
the  Bob  Marshall  and  Great  Bear 
Wilderness.  However,  if  left 
uncontrolled  in  the  wilderness,  the 
species  could  spread  and  significantly 
displace  vegetatation  and  reduce  the 
forage  available  to  elk,  deer,  and  other 
species. 

The  Forest  Service  will  consider  a 
range  of  control  alternatives  based  on 
the  individual  plant  species* 
^       characteristics,  the  extent  of 
^      infestations,  the  infestation  site 
characteristics,  and  other  factors. 
Alternatives  will  include  a  no  action 
alternative  as  well  as  manual  and 
cultural  treatment  methods,  biological 
control,  and  herbicide  use.  Aerial 
spraying  of  herbicides  is  not  being 


considered.  Alternatives  for  preventing 
new  infestations  will  also  be 
investigated.  Preventive  techniques 
could  include  restrictions  on  the  type  of 
livestock  feed  that  may  be  transported 
into  these  areas.  Such  restrictions  could 
apply  to  commercial  outfitters  as  well  as 
members  of  the  general  public. 

All  control  and  prevention  measures 
implemented  by  the  Flathead  National 
Forest  will  be  coordinated  as  necessary 
with  the  Lewis  and  Clark.  Lolo,  and 
Helan  National  Forests  which 
administer  wilderness  lands  adjacent  to 
the  Flathead  portion  of  the  Bob  Marshall 
and  Great  Bear  Wilderness. 

Public  participation  is  important  at 
several  points  of  the  analysis.  Although 
people  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision,  two  time 
periods  are  specifically  identified  for  the 
receipt  of  comments  on  the  analysis. 
The  two  public  comment  periods  include 
the  scoping  process  (now  through  May) 
and  the  review  period  for  the  draft  EIS 
(September-October,  1989).  The  Forest 
Service  is  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
indivduals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action,  litis  input  will  be  used  in 
preparation  of  the  Draft  Environmental 
Impact  Statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by 
relevant  previous  environmental 
analysis. 

4.  Identifying  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct  indirect,  and 
cumulative  effects,  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
consulted  informally  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act  the  Fish 
and  Wildlife  Service  will  review  the  EIS 
and  biological  evaluation  and,  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  Threatened 
and  Endangered  Species. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
f^A)  and  available  for  pubUc  review  in 
September.  1989.  At  that  time  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register.  After  a 
45-day  public  comment  period,  the 
comments  received  will  t>e  analyzed  and 


considered  by  the  Forest  Service  in  the 
Final  Environmental  Impact  Statement 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  by  December,  1989.  The 
Forest  Service  will  respond  in  the  FEIS 
to  the  amounts  received  on  the  DEIS. 
The  Forest  Supervisor  who  is  the 
responsible  official  for  this  EIS  will 
make  a  decision  regarding  this  proposal 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  FEIS.  and  the 
applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  for 
the  decision  wHl  be  documented  in  the 
Record  of  Decision. 

Date:  May  2. 1989. 
Mary  H.  Petmoa 
Deputy  Forest  Supervisor 
|FR  Doc.  6»-13122  Filed  6-1-66;  6:45  ■mj 
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Cuddy  Mountain  Roadless  Area; 
Payette  National  Forest,  M) 

AGCNCY:  Forest  Service.  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  April  7. 19B&,  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  appeared  in  the 
Federal  Register  for  proposed 
development  in  portions  of  the  Cuddy 
Mountain  Roadless  area  which  is  within 
the  Weiser  and  Council  Ranger  Districts. 
Payette  National  Forest.  Adams  Counfy, 
Idaho.  It  stated  that  development  was 
the  established  direction  in  the  preferred 
alternative  of  the  Payette  Forest  Plan.  It 
also  stated  that  the  period  for  public 
comment  on  issues  and  concerns  would 
end  May  1, 1988.  The  original  Notice  of 
Intent  is  revised  as  follows  to  further 
clarify  the  nature  of  the  proposed  action 
and  its  schedule. 

In  the  Final  Payette  Forest  Plan. 
approximately  20,600  acres  of  the  43,200 
acre  roadless  area  were  included  under 
a  General  Forest  management 
prescription,  making  them  available  for 
development.  The  Forest  Plan  did  not 
recommend  any  of  the  Cuddy  Mountain 
Roadless  Area  for  wilderness 
consideration.  As  part  of  the  Forest 
Plan,  a  proposed  and  probable  activities 
schedule  was  developed  to  estimate  the 
effects  of  implementing  the  Forest  Plan. 
The  environmental  impact  statement 
(EIS)  for  Cuddy  Mountain  evaluates  the 
potential  site-specific  impacts  which 
would  result  from  implementing 
management  practices  as  specified  ia 
the  Forest  Plan. 

Specifically  the  EIS  will  disclose  the 
direct  and  indirect  eSects  of  the  first 
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timber  tale  scheduled  in  the  area,  the 
Dukes/Grade  Creek  Timber  Sale.  Three 
other  sales  are  scheduled  for  the  area  in 
the  next  10-15  years. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
nondevelopment  of  the  area.  Other 
alternatives  will  consider  development 
designs  for  timber  production,  wildlife 
and  fishery  habitat  activities,  and 
recreation  opportunities. 

Philip  ]ahn.  Council  District  Ranger, 
and  Harold  Laird.  Weiser  District 
Ranger,  are  the  responsible  officials. 

The  analysis  was  expected  to  take 
about  seven  months.  Analysis  has  taken 
additional  time  and  a  draft 
environmental  impact  statement  is  now 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  and  to 
be  available  for  public  review  by  ]une, 
1989.  At  that  time  EPA  will  pubUsh  a 
notice  of  availability  of  the  DEIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  EPA  notice  of  availability  appears  in 
the  Federal  Register.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by 
November.  1989. 
OATI:  Written  comments  and 
suggestions  concerning  this  revised 
notice  of  intent  should  be  sent  to  Veto  J. 
LaSalle,  Forest  Supervisor.  Payette 
National  Forest  P.O.  Box  1028,  McCall, 
ID,  83638. 

POH  PUfiTHCR  mromiA-noN  contact: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Phil  Gilman, 
Branch  Chief,  Planning,  Programming, 
and  Information,  Payette  National 
Forest,  phone  208-634-8151. 

Date:  May  2S,  1989. 
PUlGUman, 

Branch  Chief,  Planning,  Program,  and 
Information. 

(FR  Doc.  89-13100  Filed  6-1-89;  a-45  am| 
■usta  cooc  siw-ii-ii 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

Caribbaan  FlalMfy  Managamant 
vouncN;  fUDHC  na  Bring  on  snwiow~ 
Water  Raaf  Fish  Fisharias  Amandmant 


aocncy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTIOM:  Notice  of  public  hearings  and 
request  for  comments. 


P.  The  Caribbean  Fishery 
Management  Council  will  hold  a  second 


round  of  public  hearings,  in  the  U.S. 
Virgin  Islands,  on  Amendment  1  to  the 
Shallow- Water  Reef  Fishery 
Management  Plan.  Amendment  1 
proposes  to  establish  (1)  a  total  closure 
of  the  Nassau  grouper  fishery  and  (2)  an 
area  closure  to  protect  the  spawning 
grounds  of  the  red  hind  (grouper) 
southeast  of  St.  Thomas.  Comments  are 
requested  itom  the  public  and  oral  and/ 
or  written  presentations  will  be 
accepted. 

DATn:  Written  comments  will  be 
accepted  until  July  28, 1989.  The  public 
hearings  are  sdieduled  as  follows: 

1.  June  26, 1980,  7:30  p.m.,  St.  Croix. 
U.S.  Virgin  Islands. 

2.  June  27, 1989. 7:30  pjn.,  St  Thomas, 
U.S.  Virgin  Islands. 

ADORISSCS:  Written  comments  should 
be  sent  to  the  Caribbean  Fishery 
Management  Council.  Suite  1108.  Banco 
de  Ponce  Building,  Hato  Rey,  Puerto 
Rico  00918-2577.  The  hearings  will  be 
held  at  the  following  locations: 

1.  St  Croix — Legislature  Building.  St 
Croix,  U.S.  Virgin  Islands. 

2.  St.  Thomas — Blue  Room.  Virgin  Isle 
Hotel.  St  Thomas,  U.S.  Virgin  Islands. 
Fow  mfrrHCR  infomiation  contact: 
Miguel  A.  Rolon.  Executive  Director. 
Caribbean  Fishery  Management 
Council  809-766-5926. 

Dated:  May  26. 19ea 

Rkfaatd  R  SdMafer. 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  89-13066  Filed  6-1-88:  ft45  am| 
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North  Pacific  FIshsry  Managemant 
Council;  PubNc  Maatinga 

aocncy:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  North  Pacific  Fishery 
Management  Council,  the  Council's 
Scientific  and  Statistical  Committee 
(SSC).  its  Advisory  Panel,  and  other 
Council  Committees  will  meet  on  June 
19-23, 1989,  at  the  Sheraton  Hotel  in 
Anchorage,  AK.  Except  as  noted  below, 
the  meetings  are  open  to  the  public. 

The  Council  will  meet  on  June  20  at  9 
a.m.,  in  the  Kuskokwim  Room  at  the 
Sheraton.  The  Council  is  scheduled  to 
approve  its  revised  Statement  of 
Organization,  Practices  and  Procedures, 
review  public  proposals  for  inshore- 
offshore  preference  and  consider  further 
action,  as  well  as  review  opinions  for 
addressing  full  utilization  of  groundfish 
and  associated  waste  issues.  The 
Council  will  also  receive 
recommendations  from  its  Fishery 


Planning  Committee  on  future 
management  alternatives,  and  approve 
them  for  further  analysis.  A  discussion 
paper  on  future  problems  and  solutions 
for  fisheries  in  the  Gulf  of  Alaska  and 
Bering  Sea /Aleutian  Islands  will  be 
presented,  and  the  Council  will  identify 
specific  management  measures  for 
further  analysis.  The  Council  will  refine 
system  alternatives  for  licenses  and 
individual  fishing  quotas  for  sablefish 
and  halibut,  in  anticipation  of  final 
analysis  over  the  summer.  The  Council 
may  also  revise  its  schedule  tot 
considering  fishery  management 
alternatives  to  aOow  for  review  and 
alteration  of  the  schedule  at 
predetermined  dates.  Final  approval  of 
Amendment  #13  to  the  Bering  Sea/ 
Aleutian  Islands  Groundfish  Fishery 
Management  Plan  (FMP),  and 
Amendment  #18  to  the  Gulf  of  Alaska 
FMP  is  on  the  agenda,  as  well  as  review 
and  approval  of  a  pollock  roe  stripping 
amendment  for  public  review.  The 
Council  will  receive  results  from  the 
Shelikof  Strait  pollock  survey  and  will 
consider  adjusting  the  pollodi  total 
allowable  catch  for  the  remainder  of 
1989.  The  Council  will  receive  reports  on 
ciurent  legislation,  the  Exxon  oil  spill. 
Habitat  Committee  recommendations, 
international  fisheries,  the  North  Pacific 
Council's  Domestic  Observer  Program, 
the  status  of  1989-1990  bycatch 
management  in  the  Bering  Sea,  and 
industry  efforts  to  minimize  herring 
bycatch.  A  domestic  fisheries  report 
from  the  Alaska  Department  of  Fish  and 
Game,  a  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
Fisheries  Management  Report  and  a 
report  on  enforcement  and  surveillance 
by  the  U.S.  Coast  Guard  will  also  be 
presented.  The  Council  will  meet  in 
executive  session  (not  open  to  the 
public)  at  least  once  during  the  week  to 
receive  updates  on  litigation  and  foreign 
affairs. 

The  Council's  SSC  and  P  are 
scheduled  to  meet  in  the  Sheraton  also 
during  the  week.  Both  meetings  are 
scheduled  to  begin  at  10  a.m.,  on  June  19 
at  the  hotel.  The  Fisheries  Planning 
Committee  is  tentatively  scheduled  to 
meet  on  June  19  at  1:30  p.m.,  and  the 
Habitat  Committee  is  tentatively 
scheduled  to  meet  at  7  p.m.,  on  Jtme  19. 
Other  workgroup  and  committee 
meetings  may  be  announced  on  short 
notice  during  the  week. 

For  more  information  contact  Steve 
Davis.  Deputy  Director,  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510;  telephone: 
(907)  271-2809. 
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Date:  Uay  as,  leaoi 
Kiduti  H.  Sdiaerac 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Serrice. 

(FR  Doc.  89-13066  Filed  6-1-89;  8:45  am] 
BIUSM  COOC  ISIO-tMl 


Pacific  Rahary  Management  Council; 
Public  Meeting 

AQEMCV:  National  Marine  Fisheries 
Service,  NOAA.  Commeice. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Select  Group 
(GSG)  will  meet  on  June  13-14, 1989.  The" 
meeting  will  begin  at  1  p.m.,  on  June  13 
at  the  Red  Lion  Inn-Pordand  Center, 
Coos  Bay  Room.  310  S.W.  Lincohi. 
Portland.  OR,  The  GSG  will  discuss 
mangement  of  the  Pacific  *vhiting  joint 
venture  fishery  to  extend  the  season  and 
to  reduce  the  bycatch  of  yellowtail 
rockfish.  It  wiH  develop  management 
options  for  the  Pacific  Council  to 
consider  at  its  July  12-13. 1989.  meeting 
in  San  Diego,  CA.  and  will  continue 
deliberating  long-term  management 
options  for  the  sablefish  fisheries. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council. 
2000  SW.  First  Avenue.  Portland.  OR 
97201;  telephone:  (503)  326-6352. 

Date:  May  28, 1989. 
Richard  H.  Scfaaefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Mariae  Fisheries 
Service. 

[FR  Doc.  89-13069  Filed  6-l-«e;  6:45  sag 
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Pacific  Flahary  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Anchovy  Advisory  SubpaneL 
Anchovy  Plan  Development  Team,  and 
Scientific  and  Statistical  Committee's 
(SSC)  Anchovy  Subccnnmittee  will 
convene  public  meetings. 

The  Anchovy  Subcommittee  of  the 
SSC  will  meet  on  June  23, 1989,  at  1  p.m.. 
at  the  NaticMial  Ii4ariiie  Fisheries  Service 
(NMFS).  Soudiwest  Fisheries  Center. 
8804  La  JoUa  Shores  Drive.  La  Jolla,  CA, 
to  review  the  NMFS  estimate  of  anchovy 
spawning  biomass  for  1980. 

The  Anchovy  Advisory  Sbbpanel  and 
the  Anchovy  Han  Development  Team 
will  meet  on  June  27  at  10:30  ajn..  at  the 
NMFS,  Southwest  Regional  Ofifice.  300 
South  Ferry  Street  Terminal  bland,  CA. 
to  discuss  performance  of  the  1988-88 


anchovy  fishery,  preliminary  1909 
spawning  biomass  assessment  and 
preliminary  1989-90  qootas. 
Recommendations  from  this  meeting 
will  be  presented  to  the  Pacific  Council 
at  iU  July  12-13. 1988,  meeting  in  San 
Diega  CA.  For  more  information  contact 
Lawrence  D.  Six,  Exeuctive  Director. 
Pacific  Fishery  Management  Council. 
2000  SW.  First  Avenue,  Portland,  OR 
97201;  telephone:  (503)  326-6352. 

Date:  May  28, 1980. 
Kthu4H.Stkamfmr. 

Director.  Office  (^Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-13070  FOed  6-1-89;  8:45  am] 
miSM  cooc  S61S-0-M 


South  Atfanlie  Fishery  Management 
Coundi;  Public  Meeting 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atiandc  Fisheiy 
Management  Council  and  its 
Committees  will  hold  public  meetings  on 
June  19-23, 1989.  at  the  Sheraton  New 
Bern  Hotel,  One  BiCentennial  Parkway. 
New  Bern.  NG  Discussions  will  include 
large  pelagics.  long  and  Spanish 
mackerel,  red  drum,  spiny  lobster, 
habitat  and  other  fishery  management 
business.  The  Council's  Finance, 
Personnel  Advisory  Panel  Selection, 
and  Executive  Committees  also  will 
meet  The  Executive  Committee  may 
hold  a  closed  session  (not  open  to  the 
public).  A  detailed  agenda  will  be 
available  to  the  pubUc  on  or  about  June 
2,1989. 

For  more  information  contact  Carrie 
R.F.  Knight  Public  Information 
Specialist  South  Atiantic  Fishery 
Management  Council  One  Southpark 
Circle.  Suite  306,  Charieston.  SC  29407, 
telephone:  (803)  571-4366. 

Date:  May  26, 1989. 

Richard  H.  Schaefar. 

Director,  Office  (^Fisheries  Conservation  and 

Maaagement,  National  Marine  Fisheries 

Service. 

[FR  Doc.  8e-130n  Piled  8-1-88;  8:45  am] 
BILUNQ  cooc  M1»-a-M 


COMMISSION  OF  FME  ARTS 

Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday,  22  June 
1989  at  10:00  ajn.  at  the  Commission's 
offices  at  708  Jackson  Place.  NW.. 
Washington,  DC  20006  to  di«scuss 
various  projects  aCEecting  the 
appearance  of  Washington,  DC, 


including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  26  May  I96a 
ChailM  R  Adiertoo. 
Secretary. 

[FR  Doc  89-13092  Filed  6-1-89;  &45  am] 
snxma  cooc  saa^^-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  import  UraHs  for 
Certain  Wool  and  Maf»4lade  Ffter 
Textile  Products  Produced  or 
Manufactured  In  the  People's  RepuMte 
of  China 

May  26,1986. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits. 

EFFECTIVE  DATE  June  5, 1989. 

FOn  FURTHER  INFORMATfON  CONTACT: 

Jerome  Turtola.  International  Trade       ' 
Specialist  Office  of  Textiles  and 
Apparel  US.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  die 
quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embai^goes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFOMIATION: 

Authority:  Executive  Oder  11651  of  March 
3, 1972.  as  amended  Section  204  of  tlte 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.a  1854). 

The  Governments  of  the  United  States 
and  the  People's  Republic  of  China  have 
agreed  to  amend  the  current  limits  for 
Categories  447.  448,  647  and  648.  These 
amendments  refiect  reclassification  of 
trade  as  a  result  of  implementatioo  of 
the  Harmooized  Commodity  Code. 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Eoooomic  and 
Business  Afiairs,  UJ&.  Department  of 
State,  (202)  647-1990. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 
see  53  FR  50278,  published  on  December 
14, 198& 
lames  H.  Babb, 

Chairman,  CoauniUee  for  the  Implementation 
of  Textile  Agreements. 

Cammittee  for  tiia  Imptemeniatioii  of  Taxtilo 

AgTMOMOtS 

May  28, 1986. 
Commissioner  of  Ctutoms, 
Department  of  the  Treasury, 

Washington.  DC.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  on  December  8, 1988.  as 
amended,  concerning  imports  into  the  United 
State*  of  certain  cotton,  wool,  man-made 
fiber.  »i]k  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  wliich  began  on  fanuary  1, 1989  and 
extends  through  December  31. 1989. 

Effective  on  June  5, 1989.  the  directive  of 
December  6, 1988  is  amended  further  to 
include  amended  limits  for  the  following 
categories: 


CMsgory 

Amended  12 
month  KmN ' 

447 

448.. 

647 

646... 

73>M  dozen. 
20,673  dozen. 
1,264,019  dozen. 
921.367  dozen. 

'  -The  ImNs  have  not  bean  ad|usted  to  account  tor 
■ny  Imports  ei^wrted  allar  Oecwnbar  31,  1968. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemalcing  provisions  of  5 
U.&C  553(a)(1). 

Sincerely. 

fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  89-13121  Filed  8-1-89;  8:45  am] 
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Aimounceinent  of  Import  Reelreint 
Umito  for  Certain  Wool  and  Man-Made 
FHmt  Textile  Producta  Produced  or 
Manufactured  In  the  Czechoalovak 
Sodaiiat  RepulHle 

May  28, 1968. 

AOINCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 


IFFECnvt  DATE  June  1, 1989. 

RM  FURTHIfl  WromiATION  CONTACT: 

Jerome  Tiulola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLSMtNTARY  INFOMMATION: 

Autfaority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.&C  1854). 

During  negotiations  held  May  19-21. 
1989,  the  Governments  of  the  United 
States  and  the  Czechoslovak  Socialist 
Republic  agreed  to  extend  the  bilateral 
textile  agreement  through  May  31. 1992. 
The  two  governments  also  agreed  to  add 
Categories  410/624. 433  and  434  to  the 
agreement.  A  formal  exchange  of 
diplomatic  notes  will  follow. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  Memorandum  of 
Understanding  dated  May  21, 1989,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions, 
fames  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  28, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Memorandum  of 
Understanding  dated  May  21. 1989  between 
the  Governments  of  the  United  States  and  the 
Czechoslovak  Socialist  Republic;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
1, 1989.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and  man- 
made  fil)er  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Czechoslovakia  and  exported  during  the 


twelve-month  period  beginning  on  Jiuie  1, 
1989  and  extending  through  May  31. 1990,  in 
excess  of  the  following  levels  of  restraint: 


Calagonr 

124nonm  resiraM  bnN 

410/624...        _...    

433 

434 

435- ~-    ... 

443 

950,000  square  meters. 
8.000  dozea 
11,800  dozea 
7,300  dozen. 
77,860  numbers. 

Imports  charged  to  these  category  limits, 
except  Categories  410/824,  433  and  434,  for 
the  period  June  1, 1988  through  May  31, 1989 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by  the 
previous  entries,  such  goods  shll  be  subject  to 
the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
and  the  Memorandum  of  Understanding 
dated  May  21, 1989  t>etween  the 
Governments  of  the  United  States  and  the 
Czechoslovak  Socialist  Republic. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-13122  Filed  8-1-89;  845  am] 
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Adjuatment  of  Import  Umita  for 
Certain  Cotton  and  Man-Made  Hber 
Textile  Producta  Produced  or 
Manufactured  in  Indoneeia 

May  30. 1989. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECnVE  date:  ]une  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9480.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972.  as  amended:  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7, 1988).  Also  see  53  FR  24476, 
published  on  June  29, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions, 
fames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  30. 1989. 

Commissioner  of  Customs. 
Department  of  the  Treasury:  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
June  24. 1988.  as  amended,  issued  to  you  by 
the  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  period  which  began  on 
July  1. 1988  and  extends  through  June  30. 
1989. 

Effective  on  June  6, 1989.  you  are  directed 
to  adjust  the  limits  for  cotton  and  man-made 
fiber  textile  products  in  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  between 
the  Governments  of  the  United  States  and 
Indonesia: 
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Category 

Adjusted  12-montti  limit  ■ 

Sublavels  in  group  1: 
314 — _ 

336 

338/339 

36.443,526  square 

meters. 
95.222  dozen. 
726,758  dozen. 

351 _ 

640 

647 

648 

140.628  dozen 
514.356  dozea 
597,533  dozen. 
1  483  571  dozen 

Sut)leveis  in  group  II: 

342/642 

369-0  ».„ 

636 

212,13/ dozen. 
489.525  kilograms. 
278,428  dozen. 

'  The  kmils  have  not  been  adjusted  to  account  for 
any  imports  exported  after  June  30,  1988. 

•In  Category  366-0,  only  HTS  numbers 
6302.60.0010  and  6302.91.0020. 


The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  89-13166  Filed  6-1-89;  MS  am] 

BIUJNO  COOE  3$10-OR-M 


Denial  of  Entry  of  Certain  Shipments 
of  Textiles  and  Textile  Products  From 
Romania 

May  30, 1989. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  an 
export  visa  arrangement. 

EFFECTIVE  DATE:  Jime  6.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972.  as  amended:  Section  204  . 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854) 

The  Governments  of  the  United  States 
and  the  Socialist  Republic  of  Romania 
agreed  to  amend  further  their  ctirrent 
export  visa  arrangement  to  require  that 
visas  issued  by  the  Government  of 
Romania  be  stampted  only  in  blue  ink. 

Shipments  of  textiles  and  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  from  Romania  on 
and  after  June  6, 1989  which  are 
accompanied  by  visas  stamped  in  black 
ink  will  be  denied  entry. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements- 
May  30, 1989. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  29. 1983.  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  /Agreements, 
which  established  export  visa  requirements 
for  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Romania. 

Effective  on  June  6, 1989,  you  are  directed 
to  prohibit  entry  of  textiles  and  textile 


products,  produced  or  manufactured  in 
Romania  and  exported  from  Romania  on  and 
after  June  8. 1989  which  are  visaed  in  black 
ink.  Merchandise  shall  be  visaed  by  tiie 
placing  of  an  original  circular  stamped 
marking  (the  visa)  in  blue  ink  on  the  front  of 
the  commercial  invoice.  If  the  visa  is  not 
acceptable,  a  new  visa  or  visa  waiver  must 
be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  89-13167  Filed  6-1-89:  8:45  amj 

BiUJNGCOOE  SSKMM-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to 
Procurement  List  1989  a  commodity  to 
be  produced  and  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  July  3.  1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

March  24,  and  April  17, 1989.  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (54  FR  12262  and 
15245)  of  proposed  additions  to 
Procurement  List  1989,  which  was 
published  on  November  15, 1988  (53  FR 
46018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workships  to 
produce  the  commodity  and  service  at 
fair  market  prices  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


BEST  COPY  AVAILABLE 


Fwlial  Bi^tei  /  Vol.  54>  No.  106  /  Friday.  )«ne  2.  MM  /  Wotic«8 


under  41  U.&C  40-4ae  and  «1  CFR  51- 
2.«. 

I  certify  drat  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
•titer  compliance  requirements. 

b.  The  actimia  wfll  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commcdity  and  service  procured  by  the 
Government. 

Accordingly,  the  foUowiag  conunoAty 
and  service  are  hereby  added  to 
Procurement  List  1989: 

Ehelosnre.  Ballistic  Protective.  6928-4)1- 

089-4401.  (Requinunenta  of  U.S.  Anny 

Missile  Comawndv  Redstone  Arsenal, 

Alabama  only). 

Janitorial /Custodial — Federal  Building 
Compten  in  tfat  fcOJowipg  Okhh— 
City,  Oklahoma  locations: 
US.  Port  Office /U.S.  Courthouse,  215 

Dean  A.  McGee  Avenue 
Federal  Building/U.S.  Courthouse,  209 

North  West  Fo«irtb  Street 
Alfred  P.  Murrah  Federal  Bliitdlng,  200 

North  West  Piftfi  Street 
Federal  Paricing  FadUty.  20»Nortii  West 

Fifth  Street 

DeVBlljl  lb  mifciMB, 

Executive  Directer. 

|FR  Doc  80-13171  niMr»-l-a*!  •:4»  ami 


PrvcuwncRt  usC  iSSBt 


K  Cumijuttee  for  Purchase  kon 
the  BUnd  and  Other  Sevsrdsr 
Handicapped. 

Acnoifc  PrapaaaJ  ■JJJMia  la 
procurement  Ust 


:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities-  to  be  produced  by 
workshops  fov  the  blind  or  otAer 
severely  handicapped. 
OATi:  Comments  must  be  received  e»  ar 
before  July  3, 1960. 

aPDlWH.  Cemmittae  for  Parchase  bom 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Squwe  5,  Suite 
1107, 1756  JaSenaa  E)avia  Highway, 
Arlington.  Virginia  22202-05061 

raw  nmffHm  MfWMtATioN'CSH'VACT: 
BrMrty  MilkinaB  (70^  557-tl4&. 

notice  ia  pabBehed  parsuawt  la  41  U.S.C. 
47(a)(2>and  €i  CFR  tl-2.ei  Kb  purpaseis 
ta  pravide  interested  persons  an 


opportanity  to  submit  comments  on  the 
possibfe  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions.  aU  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  i>rocurement  List  1989, 
which  wds  published  on  November  15, 
1988  (53  FR  46018): 

Pole,  Folding  Cot,  Insect  Bar  7210-00- 
287-5641. 

Pad,  Writing  Paper  fRepasittonaWe) 

7530^-116-7865 

7530-01-116-7866 

7530-01-116-7867 

Beverty  L.  Milkman, 

Executive  Director. 

IFR  Doc.  89-13172  Filed  6-1-89:  8:45  am] 


DELAWARE  RIVER  BASM 
COMMISSION 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  ComnuMion  wil) 
hold  a  special  meeting  on  Thursday. 
June  8. 1980  beginning  at  lOUX)  am.  in 
the  Goddard  Conference  Room  of  its 
o^ces  at  25  State  PoBce  OHve.  West 
Trenton,  New  Jersey. 

Aa  part  of  ita  May  24^1989  regular 
bttsiaaaa  neetiag.  the  Csnuniasion 
conducted  a  hearing  on  a  proposed 
aoMndraent  to  ita  CooipreheBsive  Plaa 
to  authorize  future  dlwersiona  of 
Delaware  Baein  water  bom  the 
propased  modified  Fiaaeta  E.  Walter 
Reservoir  prejaet  Based  upan  written 
eomaaata  and  testimony  pravided  in 
response  to  the  Commission's  May  9 
hearing  notice,  the  Cammission  haa 
extended  the  comment  period  for 
submission  of  written  statements  oa  Ae 
propoaaL  Statementa  received  by  the 
close  of  business  on  June  5, 1680 will  be 
included  in  the  hearing  record. 

The  sub)ect  of  the  Jane  8, 1988  special 
CoounisaiaR  meeting  wiU  be  to  consider 
the  hearing  record  and  action  on  the 
proposed  reservation  of  a  portion  of 
PranT:ia  E.  Walter  Reservoir  water 
supply  storage  for  use  in  northeast 
Pennsylvania.^ 


Secretory, 

May  25. 1980. 

W^  Doe.  8»-13fle«  Filed  6-1-881.  ai46  an): 


DEPARTMENT  OF  ENERGT 
Energy  htfomurtion  AdmMatration 

Agancy  Inf  ormatton  GoUactiona  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

AOENCY:  Energy  faiforraation 
Administration. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Ofike  of  Management 
and  Budget. 

SUMHAIIV:  The  ^ergy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  conection{s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  phib.  L  96- 
511. 44  U.S.C.  3501  et  seq). 

The  liating  doea  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
or  management  and  procurement 
assistance  requirements  coffectted  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
Information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  Collection  aumber(8);  (3) 
Cwrent  OMB  doekat  number  (if 
applicable);  (4)  Cottaction  title;  (5)  Type 
el  request  ag.,  new,  revision,  or 
extension;  (8)  Freqoency  of  eetieetien; 
(^>  Response  oblifation,  i.e.,  mandatory, 
votunfary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondenta 
per  report  period;  (10)  An  estimate  ef  the 
Munber  ti  responses  annaaUy;  t^l}  An 
estiqiate  of  die  average  hours  per 
response;  (12)  The  estimated  totai 
anHual  respondent  burderv  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

dates:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice. 

AOOfiess:  Addresa  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  hiformation  and  Regulatory 
Affairs.  Ofilca  of  Management  and 
Budget,  728  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOII  railTHEfliNFOMUTIOII  AND  COMES 
or  RELEVANT  MAT0IIALS  CONTACT: 
Jay  Caaaelberry,  C^ce  of  Statistical 
Standards  fEI-73).  Energy  bifermafion 
Administration,  M.S.  lH-023,  Ferrestal 
Building,  1000  hideper  dence  Avenue, 


■'V\J! 


( ;■ 


",) 
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SW„  Washington,  DC  20585,  (202)  586- 
2171. 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  E)OE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC  521 
3. 1902-0087 

4.  Headwater  Benefits 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for  profit,  State  or 
local  governments;  Federal  agencies 
or  employees 

9. 14  respondents 

10. 14  responses 

11.  33.60  hours  per  response 

12. 470  hours  (total) 

13.  To  carry  out  the  legislative 
requirements  of  Section  10(f)  of  the 
FPA,  which  directs  the  Commission  to 
determine  the  benefits  that  have  been 
received  by  downstream  parties  from 
the  operation  of  a  storage  reservoir  or 
other  headwater  improvements,  and 
to  assess  the  downstream 
beneficiaries  for  a  part  of  the  annual 
charges  for  interest,  maintenance  and 
depreciation  of  the  headwater  project. 

Statutory  Authority: 

Sec.  5(a).  5(b).  13(b),  and  52,  Pub.  L 
93-275,  Federal  Energy  Administration 
Act  of  1974, 15  U.S.C.  764(a),  764(b), 
772(b).  and  790a. 
Yvonne  M.  Bishop. 

Director.  Statistical  Standards  En^i^ 
Information  Administration. 

(FR  Doc.  89-13170  Filed  6-1-89;  8:45  am] 

nUJNG  CODC  MSO-OV-M 

nnancial  Aaaiatance  Award  Intent  To 
Renew  Grant  With  Florida  Solar 
Energy  Center 

AQENCV:  U.S.  Department  of  Energy. 
action:  Notice  of  non-competitive 
assistance  award. 

summary:  The  Department  of  Eneigy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)(A).  it  is  restricting 
eligibility  for  a  renewal  award  under 
Grant  Number  DE-JXJ01-84CE22122  to 
Florida  Solar  Energy  Center  (FSEC) 
under  DOE's  Building  and  Community 
System's  Windows  and  Daylighting 


Program  for  daylight  availability 
research. 

Scope:  The  objectives  of  this  work  are 
to  advance  the  state-of-the-art  of 
daylighting  and  fenestration  design  and 
performance  evaluation  in  the  following 
areas: 

(1)  Contribute  to  the  development  of 
an  international  standard  practice  for 
daylight  availability  measurements  and 
planning  for  the  International 
Commission  on  Illumination  (CIE) 
International  Daylight  Measurement 
Year  (IDMY). 

(2)  Continue  Analysis  of  availability 
data  collected  at  FSEC  and  use  this  to 
verify  and  extend  existing  theoretical 
models  of  daylight  availability. 

(3)  Continue  to  perform  analyses, 
write  papers,  and  develop  improved 
design  tools  based  upon  the  data 
collected  at  FSEC  and  elsewhere. 

(4)  Continue  supporting  Lawrence 
Berkeley  Laboratory  (LBL)  work  in 
design  tool  development  and  evaluation. 

(5)  Evaluate  the  relative  merits  of 
daylighting  and  energy  efficient  electric 
lighting  in  now-residential  applications, 
for  the  benefit  of  the  U.S.  population  and 
electric  utility  operations. 

Eligibility:  Eligibility  for  this  renewal 
award  is  being  limited  to  FSEC  an 
institute  of  higher  education  because  of 
their  high  qualifications  in  the  fields  of 
optical  physics  and  fenestration  system 
design  and  evaluation. 

2.  The  FSEC  has  experience  in  the 
design,  development,  testing,  and  use  of 
an  integrating  sphere  spectrophotometer 
for  the  measurement  of  the  solar  optical 
properties  of  various  materials.  The 
Center,  also,  has  experience  in   * 
developing  and  using  a  solar  calorimeter 
for  fenestration  solar  radiant  heat  gain 
measurements  and  a  specialized  fast- 
response,  multi-channel  photometer  for 
performing  a  variety  of  illumination 
measurements.  This  experience  will  be 
valuable  in  Task  1  and  4,  assiting  LBL  in 
analyzing  fenestration  photometry  data, 
and  in  improving  the  method  of 
performing  these  measurements. 

The  FSEC  has  an  optical  laboratory 
designed  for  both  indoor  and  outdoor 
tests  of  the  solar  radiant  heat  gain  and 
light  transmittance  and  distribution  of 
various  fenestration  materials  and 
components.  This  laboratory  will  be 
valuable  for  the  performance  of  tests 
required  to  accomplish  Task  1,  3,  and  4. 

The  term  of  this  renewal  shall  be  from 
January  1, 1989  through  December  31. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy.  Office  of 
Procurement  Operations.  Attn: 
Rosemarie  H.  Marshall,  MA-453.2, 1000 


Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Thomas  S.  Kaefa, 

Director  Contract  Operations  Division  "B" 
Office  of  Procurement  Operations. 

(FR  Doc.  89-13189  Filed  6-1-89:  &45  am) 


Federal  Energy  Regulatory 
Conanliiion  \ 

IDodnt  Na  Cia»-421-«i00] 

Enron  OH  A  Qaa  Co.;  Petition  for 
Declaratory  Order 

May  26. 1989. 

Take  notice  that  on  May  19. 1969. 
Enron  Oil  and  Gas  Company  (Enron) 
filed  a  petition  requesting  the 
Commission  to  issue  a  declaratory  order 
stating  that  it  has  no  jurisdiction  over 
certain  natural  gas  facilities  which 
petitioner  intends  to  construct  and 
operate  in  federal  waters  offshore  Texas 
on  the  Outer  Continental  Shelf. 
Petitioner  contends  that  the  facilities  are 
gathering  and  production  facilities  under 
section  l(b]  of  the  Natural  Gas  Act 
(NGA)  and  are,  therefore,  exempt  from 
jurisdiction  and  the  certificate 
requirements  of  the  NGA. 

Enron  states  that  it  proposes  to 
construct  and  operate  approximately  6.5 
miles  of  IB-inch  diameter  pipeline  with  a 
maximcm  operating  pressure  of  1350 
psig  from  Platform  B  in  the  northwest 
comer  of  Matagorda  Island  (MAT)  Block 
638  to  a  subsea  connection  with  the 
existing  24-inch  diameter  pipeline  of 
Northern  Natural  Gas  Company 
(Northern)  in  MAT  Block  622.  which  is 
adjacent  to  Amoco  Production 
Company's  (Amoco)  C  Platform.  Enron 
states  that  other  gathering  lines  have 
been  constructed  in  this  area  which 
attach  natural  gas  reser\'es  to  Northern's 
line  at  or  near  Amoco's  platform  in  MAT 
622.  Enron  also  plans  to  construct  a  12- 
inch  diameter  pipeline  of  approximately 
2.2  miles  from  a  proposed  A  Platform  in 
the  center  of  MAT  Block  620  to  a  subsea 
tap  on  the  aforesaid  16-inch  diameter 
line  approximately  500  feet  downstream 
of  the  MAT  Block  638  Platform  B.  Enron 
also  comtemplates  constructing  a  10- 
inch  pipeline.  1.9  miles  in  length 
connecting  its  Platform  A  in  MAT  Block 
620  to  a  MAT  Block  620  B  Platform. 

Enron  states  that  no  compression 
facilities  on  the  proposed  16-inch  line  or 
on  the  MAT  Block  638  and  620  platforms 
would  be  installed  initially.  Enron  states 
that  approximately  75.000  MMBtu  of 
natural  gas  per  day  is  expected  to  fiow 
from  MAT  Blocks  638  and  620  initially. 


Fadwd  IU|tal«r  /  V«L  54.  Pio.  109  /  FHday,  )i»e  2,  MM  /  Nottees 


increasing  to  200,000  MMB(«  pn  day. 
Enron  also  states  tiuU  if  tddiH— i 
reserves  are  devebped  in  MAT  Block's 
637,  S51  and  652,  such  reserves  could  be 
attached  to  the  proposed  16-inch 
pipeline. 

Petitioner  contends  that  under  the 
primary  function  test  set  forth  in 
Farmland  Industries.  Inc.,  23  FERC 
1 61.063  (1963^  tha  prapoMd  faciitica 
perform  a  gathering  function  wiiicb 
qualify  the  facilities  for  an  exemption 
under  section  1(b)  of  the  NGA. 

Any  person  desiring  to  be  beard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protest  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commissioii, 
825  North  Capitol  Street  NE., 
Washington.  XX.  20426.  within  15  days 
after  publicatioo  of  this  notie*  in  the 
Fadanl  Ragbtat.  AU  protests  wiU  be 
considered  be  tlie  CoauBissioiu  but  wiQ 
not  serve  to  naka  protestaota  parties  to 
the  proceeding.  Any  peraaa  wishing  to 
become  a  party  imist  Bia  a  motioB  to 
intarvena  ia  accordance  with  Rule  214. 
Copies  of  tfaia  petition  are  on  file  with 
the  Commission  and  are  avaitaUa  lav 
public  kiapactioii. 

Low  D.  CaaheO, 

Secretary. 

IFR  Doc.  8»~13T2B  Piled  »-»-a0;  8:45  ami 
(COOK  srn-avn 


(Dockat  No.  RP«0-4t-000] 

National  FtMl  Gas  Supply  Corp.; 
Informal  SoWamant  Conform  iica 

Tafca  notice  that  on  )une  27. 1989  at 
10:00  a-m..  an  informal  settlement 
conference  will  be  convened  for  the 
purpose  of  exploring  a  possible 
settteraent  in  the  above  proceeding. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.V  Washington.  DC  20428. 

Parti  cipaata  are  defined  by  18  CFR 
%  385.10^).  are  invited  to  attend.  For 
further  iaIbnnaflfoD.  contact  Ruaaall 
Mamene,  (202)  357-57441 

Lais  P  rashiH. 
Sacntoey. 

|FR  Doc  8B-t3T34  FSted  9-1-89: 8:45  ami 
\  coot  vi\t-%%-m- 


[Docfcat  Naa.  CPM'1422-OOa;  at  aL) 

Stingray  PipoHno  Co.  at  aL;  Natural  Qaa 
CartHlcata  FWnga 

May  28. 1089. 

Take  notice  that  the  fblk>Mring  filings 
have  been  made  with  the  Commission: 

1.  Stingray  PlpaBna  Company 

(Pocket  Na  CPBO-1422-000] 

Take  Notice  that  on  May  17. 1969, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CPBO-1422-000, 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the  . 
Natural  Gas  Act  (18  CFR  1S7.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Midcon 
Marketing  Corporation  (Midcon).  a 
marketer  of  natural  gas,  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  sectioB  7  of  the  Natural  Gas  Act 
corresponding  to  the  ratea»  terms  and 
conditions  filed  in  ITocket  No.  RP80-70- 
000,  all  as  more  fuITy  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  puraaant  to  a 
transportation  agreement  dated  March 
23, 1989,  under  its  Kate  Schedule  ITS,  it 
proposes  to  transport  up  to  250,000 
dekatherms  fdt)  per  day  equivalent  of 
naforat  gas  for  Midcon.  Stingray  states 
that  it  would  transport  the  natural  gas 
bom  various  receipt  points  on  its  system 
as  shown  in  &))tbit  *A**  of  Ae 
transportation  a^cemenf  and  would 
defiver  the  natural  gas,  less  fuel  and 
unaceoanfed>fer  fine  loss,  to  Holy  Beach 
and  OXY-NGL  pfent,  both  located  in 
Cameron  Parish,  Loaisiana,  and 
SSngsay-HIOS  Exchange  (EHr-A330) 
located  offshore  Texas,  Stingray 
indicates  that  it  would  transport  2S0,00t^ 
dt  on  an  average  dy  and  91,250.000  dt 
annuaHy. 

Stingray  advises  that  service  rnider 
k  28«.223(a}  of  th«  Commission's 
Regulations  flS  CFR  7»L2231[a} 
commenced  on  Aprif  1, 1969,  aa  reported 
in  Docket  No.  ST8a-332ft 

Coaunani  datr.  July  Wt  1980,  in 
accosdanee  with  Standtar^  P&ragraph  G 
at  the  end  of  diia  nottea. 

2.  Panhandle  Eastern  Pipa  Line 
Company 

(Docket  Ma.  CP88-14*4-Oeot 

Take  notice  Hwl  an  May  1911809 
Panhantfa  Baalan  Pipa  Lhia  Campany 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texaa,.  772»V10«2..  ttad  is  Doekef  P«« 
CP8»-VM4M)0»  a  saipiest  pursuant  to 
S  S157.205  aad  2Mi22»  ei  the 
CaaunlssiaB'a  Begnlatiaaa  under  tha 


Nfllte^l  Gas  Act  for  autflorization  to 
transport  natural  gas  for  Panhandle 
Tradteg  Company  (PTC)i  a  shipper  and 
marketer  of  natural  gas,  pursuant  to 
Panhandle's  blanket  certificate  issued  ia 
Docket  N«.  CP86-S85-000  and  section  7 
af  the  Natural  Gas  Act  all  as  more  folly 
set  forth  in  the  request  which  is  on  file 
with  the  Ceflsmission  and  open  for 
pubhc  inspection. 

Specifically.  Pamhan^  requests 
authority  to  transport  up  to  300,000  Dt. 
per  day  on  an  interruptible  basis  on 
behalf  of  PTC  parsuant  to  a 
Transportaten  A^cement  dated  March 
28, 1989  between  Panhandle  and  PTC 
(Transporiation  Agreement).  The 
Transportation  Agreement  provides  for 
Panhandle  to  receive  gas  firnn  various 
existing  points  of  receipt  on  its  system. 
Panhandle  will  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
anaccounted  for  Una  loss,  to  Haven  Pod 
in  Reno  County,.  Kansas,. 

The  Shipper  states  that  the  estimated 
daily  and  estimated  annual  quan^es 
would  be  275,000  Dt  and  100,375,000  Dt., 
respectively.  Service  under  9  284.223(a} 
commenced  on  April  1, 1909;  as  reported 
in  Docket  No.  ST8B>3178-00a 

Comment  date:  July  10, 1969,  in 
accordance  with  Standard  Paragraph  G 
a<  the  end  of  this  notice. 

S.  Colosado  Interstata  Ga* 

(Dedtet  N».  CP8»-l463-00Of 

Take  notice  that  on  May  19,  T989, 
Colorado  biterstate  Gas  Company 
(CIG},  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP89-1453-O00  s  request  pursaant  to 
SS  157.206  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (IS  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  for  Questar  Energy 
Company  (Questar),  a  marketer,  under 
ClG's  blanket  certificate  issued  in 
Docket  No.  CP8e-58»-aoa  et  ah, 
pursuant  to  Section  7tc)  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  fHe  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  up  to  154X)0 
Mcf  of  natural  gas  per  day,  on  an 
intemtptible  basis,  for  Questar  parsuant 
to  a  transportation  service  agreement 
dated  December  1. 198a,  It  is  stated  that 
GIG  would  receive  gas  from  various 
existinf  points  of  receipt  on  its  system, 
in  Kansas,  Wyoming,  and  Colorado,  and 
redeliver  the  subjecl  gM,  less  faef  gas 
and  lost  and  unacaountad-for  gas,  for 
the  accouai  ef  Questar  in  Kearny 
County,  Kaasa*^  CK?  hodkr  states  that 
die  es(inHteda«eraga  dady  and  annuaii 
quanlitias  waaU  ha  ISJOOi  Mcf  and  4.9 
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Bcf.  respectively.  CIG  states  that  service 
commenced  on  April  (J,  1989,  under  the 
120-day  automatic  provisions  of 
S  204.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-314O-00a 

Comment  date:  )u)y  10^  1980,  in 
accordance  with  Standard  I^uagraph  G 
at  the  end  of  this  notice. 

4.  Nortbam  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CPB8-1434-00I^ 

Take  notice  that  on  May  18. 1988. 
Northern  Natiu^  Gas  Company, 
Division  of  Enron  Corporation 
(Northern)  1400  Smith  Sti^et  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CFe9-1434^)00  a  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
gas  on  behalf  of  Mesa  Operating  Limited 
Partnership  (Mesa)  a  marketer  of  natural 
gas,  imder  Northern's  blanket  certificate 
issued  in  Docket  No.  CP86-435-O00 
pursuant  to  section  7  of  die  Natural  Gas 
Act  all  as  more  fullj'  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northern  proposes  to  transport  on  an 
interruptible  basis  up  to  110,000  MMBtu 
of  natural  gas  equivalent  per  day  on 
behalf  of  Mesa  pursuant  to  a 
transportation  agreement  dated  April  15, 
1989,  between  Northern  and  Mesa. 
Northern  would  receive  the  gas  at 
existing  delivery  points  in  Oklahoma, 
Kansas.  Texas  and  New  Mexico  and 
redeliver  equivalent  volumes,  less  fuel 
used,  at  existing  delivery  points  in 
Kansas,  Texas,  Oklahoma.  Iowa, 
Illinois,  Nebraska,  Miimesota, 
Wisconsin  and  MississippL 

Northern  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  82.500  MMBtu  and 
4ai50.000  MMBtu.  respectively.  Service 
under  S  284.223(a)  commenced  on  April 
15, 1989,  as  reputed  in  Docket  No. 
ST8»-34000-000,  it  is  stated 

Comment  date:  )uly  la  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Stingray  Pipeline  Company 

(Docket  No.  CP80-1471-O001 

Take  notice  that  on  May  22, 1989. 
Stingray  Pipeline  Company  (Sticgray). 
Post  Office  Box  1642.  Houston,  Texas 
77251-1642,  filed  in  Docket  No.  CP89- 
1471-000,  a  request  pursuant  to 
5  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorizati'on  to 
transport  natural  gas  for  Sun  Operating 


Limited  Partnership  (Sun),  a  shipper  and 
maiiceter  of  natural  gas,  pursuant  to 
Stingray's  blanket  ceriificate  issued  by 
the  Commission's  Order  No.  509  and 
section  7  of  the  Natural  Gas  Act 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-7(>- 
000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Specifically,  Stingray  Requests 
authority  to  tran^ort  up  to  38,000  Dt 
per  day  on  an  interruptible  basis  on 
behalf  of  Sun  pursuant  to  a 
Transportation  Agreement  dated  March 
27, 1960  between  Stingray  and  Sun 
(Transportation  Agreement).  The 
TransportatioQ  Agreement  provides  for 
Stingray  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
Stingray  will  then  transport  and 
redelivery  subject  gas,  less  fuel  used 
and  unaccounted  for  line  loss,  to  Holy 
Beach  and  OXY-NGL  Plant  located  in 
Cameron.  Parish,  Louisiana  and 
Stingray-HIOS  Exchange  (EHI-A330) 
located  offshore  Texas. 

The  Shipper  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  27.100  Dt  and  a891,500  Dt. 
respectively.  Service  under  Section 
284.223(a)  commenced  cm  April  1, 1989, 
as  reported  in  Docket  No.  ST89-3154. 

Comment  date:  July  la  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipa  Lina  Company 

(Docket  No.  CP89-1455-000] 

Take  notice  that  on  May  19, 1989, 
United  Gas  Pipe  Line  Company  (United) 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1455-000 
a  request  pursuant  to  §  §  157.205  and 
284.223  (18  CFR  157.205  and  284.223)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
Phoenix  Gas  Pipeline  Company 
(Phoenix),  an  intrastate  pipeline 
company,  under  United's  blanket 
transportation  certificate  which  was 
issued  by  Commission  order  on  January 
15, 1988,  in  Docket  No.  CP8&-6-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  indicates  that  it  will  receive 
the  gas  from  Phoenix  at  various  existing 
interconnections  in  the  states  of  Texas, 
Louisiana,  and  Mississippi  and  deliver 
the  gas  for  the  account  of  Phuenix  at 
various  interconnections  in  the  states  of 
Louisiana,  Mississippi.  Alabama  and 
Florida.  United  will  transport  the  gas 
pursuant  to  its  Rate  Schedule  ITS. 


United  proposes  to  transport  up  to 
103,000  MMBttt  of  gas  per  peak  and 
average  day  and  approximately 
37.595.000  MMBtu  of  gas  annually. 
United  indicates  that  the  transportation 
service  commenced  tmder  the  120-day 
automatic  authorization  of  {  284.223(a) 
of  the  Commission's  Regulations  on 
April  19, 1989,  pursuant  to  a 
transportation  agreement  dated 
December  6. 1988.  as  amended  April  10. 
1989.  United  notified  the  Commission  of 
the  commencement  of  the  transportation 
service  in  Docket  No.  ST89-3457-000  on 
May  10, 1989. 

Comment  date:  July  10, 1989,  in 
accordance  Kith  Standard  Paragiaph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastara  Pipa  Laoa 
Company 

(Docket  Na  CP89-1468-000] 

Take  notice  that  on  May  22. 1989, 
Paniiandk  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1468-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  tiie 
Commission's  RegiUations  under  the 
Natural  Gas  Act  fcH'  authorization  to 
transport  natural  gas  for  PSI.  Lnc.  (PSI), 
a  shipper  and  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  ail  as 
more  fully  set  forth  in  the  requet  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  tiansport  for 
PSI  on  an  interruptible  basis  up  to 
250,000  dt  equivalent  of  natural  gas  on  a 
peak  day.  125,000  dt  equivalent  on  an 
average  day,  and  45.625,000  dt 
equivalent  on  an  annual  basis.  It  is 
stated  that  service  under  S  284.223[a) 
commenced  April  1, 1989.  as  reported  in 
Docket  No.  ST80-3174.  Panhandle 
indicates  that  the  service  would  be 
provided  pursuant  to  Panhandle's  Rate  , 
Schedule  PT.  It  is  stated  that  the  service 
would  have  a  primary  term  of  one 
month  from  the  initial  date  of  service 
and  would  continue  on  a  monthly  basis 
thereafter.  No  new  facilities  are 
proposed  herein. 

Comment  date:  July  10. 1989  in 
accordance  with  Standard  Paragraph  G 
af  the  end  of  the  notice. 

8.  ANR  Pipeline  Company 

(Docket  No.  CP89-1W2-0001 

Take  notice  that  on  May  1&  1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP88-1442-000 
a  request  pursaant  to  \  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
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service  on  behalf  of  Odeco  Oil  ft  Gas 
Company  (Odeco),  a  marketer  of  natural 
gas.  under  ANR's  blanket  certificate 
issued  in  Docket  No.  CP88-632-00a 
pursuant  to  section  7  of  the  Natxual  Gas 
Act.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

ANR  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximtun  of  30.000  dekatherms  of 
natural  gas  per  day  for  Odeco  from 
receipt  points  located  in  Orange  County. 
Indiana  and  St.  Landry  Parish, 
Louisiana,  to  delivery  points  located  in 
Paulding,  Ohio.  ANR  anticipates 
tmasporting  an  annual  volume  of 
10.95a000  dekatherms. 

ANR  states  that  the  transportation  of 
natural  gas  for  Odeco  conunenced  April 
1. 1989,  as  reported  in  Docket  No.  ST89- 
3364-000.  for  a  120-day  period  pursuant 
to  {  284.223(a)  of  the.Commission's 
Regulations  and  the  blanket  certificate 
issued  to  ANR  in  Docket  No.  CP8a-532- 
000. 

Comment  date:  luly  10, 1960.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

•.  Tninkline  Gas  Company 

[Docket  No.  CP89-141»-000| 

Take  notice  that  on  May  17, 1989, 
Trunkline  Gas  Compimy  (Tninkline), 
P.O.  Box  1642.  Houston.  Texas.  77251- 
1642  filed  in  Docket  No.  CP89-1418-000 
a  request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulation 
under  the  Natiu-al  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  Heartland  Gas 
Marketing,  Inc.  (Heartland)  under  the 
blanket  Certificate  issued  in  Docket  No. 
CP8i^^-58e-000  pursuant  to  section  7  of 
the  Natiu-al  Gas.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  it  proposes  to 
transport  up  to  500  dt  per  day  on  an 
interruptible  basis  on  behalf  of 
Heartland  pursuant  to  a  Transportation 
Agreement  dated  January  31, 1989. 
between  Trunkline  and  Heartland 
(Transportation  Agreement).  The 
Transportation  A^ement  provides  for 
Trunkline  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
Trunkline  will  then  transport  and 
redeliver  subject  gas,  less  fuel  and 
unaccounted  line  loss,  to  CIPSCO- 
Effingham  and  CIPSCO-Newton; 
ClPSCO-Canal/Ulinois,  and  CIPSCO- 
Cave  in  Rock  in  Effingham.  Williamson 
and  Johnson  Counties,  Illinois. 

Trunkline  also  states  that  the 
estimated  daily  and  estimated  annual 


quantities  would  be  250  dt  and  91.250  dt. 
respectively. 

Trunkline  further  states  that  it 
commenced  this  service  April  1. 1969.  as 
reported  in  Docket  No.  ST88-3156-000. 

Comment  date:  July  la  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northem  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP8e-1446-000] 

Take  notice  that  on  May  la  1989, 
Northem  Natural  Gas  Comptmy, 
Division  of  Enron  Corporation 
(Northem).  1400  Smith  Street,  P.O.  Box 
1188.  Houston.  Texas  7725-1188,  filed  in 
Docket  No.  CP89-1446-000  a  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  Yates  Petroleum  Corporation. 
(Yates),  under  the  blanket  certificate 
issued  in  Docket  No.  CP8e-435-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Conunission  and 
open  to  public  inspection. 

Northem  states  that  it  proposes  to 
transport  up  to  lOaoOO  MMBtu  of 
natural  gas  per  day  for  Yates,  on  a  peak 
day,  75,000  MMBtu  on  an  average  day, 
and  36.50a000  MMBtu  annually,  under 
Rate  Schedule  IT-1.  This  service  was 
reported  to  the  Conunission  in  Docket 
ST89-3401-000.  Northem  further  states 
that  construction  of  facilities  will  not  be 
required  to  provide  the  proposed 
service. 

Comment  date:  July  10, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-14d5-000] 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastem  Pipe  Line  Company, 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1465-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of  Gas 
Energy  Development  (GED),  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  60.000  dt  of  natural  gas 
per  day  for  GED  from  receipt  points 
located  in  Colorado,  Kansas,  Oklahoma 
and  Texas  to  a  delivery  point  located  in 


Reno,  Kansas.  Panhandle  anticipates 
transporting,  on  an  average  day  40,000 
dt  and  an  annual  volume  of  14.60a000 
dt. 

Panhandle  states  that  the 
transportation  of  natiu^l  gas  for  GED 
commenced  April  1. 1980,  as  reported  in 
Docket  No.  ST89-3163-000,  for  a  120-day 
period  pursuant  to  S  284.223(a)  of  the 
Conunission's  Regulations  and  the 
blanket  certificate  issued  to  Panhandle 
in  Docket  No.  CP86-585-000. 

Conunent  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Stingray  Pipeline  Company 

[Docket  No.  CP89-142(M)00] 

Take  notice  that  on  May  17, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1420-000 
a  request  pursuant  to  S  157.205  of  the 
Conunission's  Regulations  for 
authorization  to  provide  transportation 
for  Panhandle  Trading  Company 
(Panhandle),  a  shipper  and  marketer  of 
natural  gas,  under  Stingray's  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509  pursuant  to  section  7  of 
the  Natiual  Gas  Act  with  the 
corresponding  rates,  terms  and 
conditions  in  Docket  No.  RP89-70-000, 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Conunission  and  open 
for  public  inpection. 

Stingray  states  that  it  would  transport 
up  to  125,000  dt  equivalent  of  natural  gas 
per  day  on  an  intemitible  basis  on 
behalf  of  Panhandle  pursuant  to  a 
transportation  agreement  dated  March 
23, 1989,  between  Stingray  and 
Panhandle.  It  is  stated  that  the 
transportation  agreements  provides  for 
Stingray  to  receive  gas  bom  various 
existing  points  of  receipt  on  its  system, 
and  Stingray  would  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  Plant  located  in 
Cameron  Parish,  Louisiana  and 
Stingray-HIOS  Exchange  located 
offshore  Texas. 

It  is  further  stated  the  estimated  daily 
and  estimated  annual  quantities  would 
be  75,000  dt  and  27,375,000  dt  equivalent 
of  natiu-al  gas,  respectively. 

Stingray  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Panhandle  on  April  1, 1989,  as  reported 
in  Docket  No.  ST89-3203  for  a  12a-day 
period,  pursuant  to  S  284.223(a)(1)  of  the 
Commission's  Regulations.  Stingray 
further  states  existing  facilities  would  be 
used  in  order  to  provide  this 
transportation  service. 
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Comment  date:  July  la  1989,  in 
accordance  with  Staxulard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Paiymdle  Eastan  Rpe  Line 
Compaay 

[Docket  No.  CP89-1 463-000) 

Take  notice  that  on  May  22. 1989, 
Panhandle  Eastem  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1463-000  a  request  pursuant  to 
S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  perfcHm  an 
interruptible  transportation  service  for 
Mountain  Industrial  Gas  Company 
(Mountain  Industrial),  a  marketer,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
February  10. 1988,  it  proposes  to  receive 
up  to  2,000  dt  equivalent  of  natural  gas 
per  day  from  Mountain  Industrial  at 
specified  receipt  points  located  in 
Colorado.  Kansas,  Michigan,  Ohio, 
Oklahoma,  and  Texas  and  redeliver  the 
gas  at  a  specified  point  in  Morton 
County,  Missouri.  Panhandle  estimates 
that  the  peak  day  volumes,  average  day 
volumes.^  and  annual  volumes  would  be 
2,000  dt  equivalent  of  natural  gas.  400  dt 
equivalent  of  natural  gas,  and  146.000  dt 
equivalent  of  natural  gas,  respectively.  It 
is  stated  that  on  April  1, 1980.  Panhandle 
commenced  a  120-day  transportation 
service  for  Mountain  Industrial  under 
§  284  223(a)  as  reported  in  Docket  No. 
ST89-3292-000. 

Panhandle  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Panhandle  slates 
that  the  term  of  the  transportation 
service  would  continue  on  a  month  to 
mcHith  basis  until  terminated  by  either 
Panhandle  or  Mountain  Industrial  upon 
at  least  thirty  days  written  notice  to  the 
other.  Panhandle  proposes  to  charge 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  FT. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Panhandle  Eastem  Pipe  Line 
Company 

[Docket  No.  CP89-14a6-0001 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1466-000  a  request  pursuant  to 


S  157.206  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Natural  Gas  Clearinghouse,  bic  (NGC). 
a  marketer  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CPB6-5%-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhanctie  proposes  to  transport,  on 
an  interruptible  basis,  up  to  250,000  dt 
equivalent  of  natural  gas  on  a  peak  day 
for  NGC,  75,000  dt  equivalent  on  an 
average  day  and  27375,000  dt  equivalent 
on  an  armual  basis.  It  is  stated  that  the 
transportation  service  would  be  effected 
using  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  Panhandle 
would  receive  the  gas  for  NGC's  account 
at  designated  points  on  Panhandle's 
system  and  would  deliver  equivalent 
volumes  of  gas  less  fuel  used  and 
unaccounted  for  line  loss  at  a 
designated  point  in  Reno  County, 
Kansas.  It  is  explained  that  the  service 
commenced  April  1, 1989.  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3164. 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  titis  notice. 

15.  Stingray  Rpefoie  Company 

[Docket  No.  CP8»-1359-000J 

Take  notice  that  on  May  12, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1 359-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
foc^ell  Gas  Trading  Company  (Shell), 
a  shipper  and  marketer  of  natural  ga.s, 
under  Stingray's  blanket  certificate 
issued  by  the  Commission's  Order  No. 
509  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  with  corresponding  rates, 
terms  and  conditions  in  Docket  No. 
RP8O-70-000.  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Slingiay  states  that  it  would  transport 
up  to  250,000  dt  equivalent  of  natural  gas 
per  day  on  an  interruptible  basis  on 
behalf  of  Shell  pursuant  to  a 
transportation  agreement  dated  March 
23, 1989,  between  Stingray  and  Shell.  It 
is  stated  that  the  transportation 
agreements  provides  for  Stingray  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system  and  Stingray 
would  then  transport  and  redeliver 


subject  gas,  less  fuel  nsed  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  Plant  located  in 
Cameron  Parish.  Louisiana  and 
Stingray-HIOS  Exchange  located 
ofishore  Texas. 

It  is  farther  stated  the  estimated  daily 
and  estimated  annual  quantities  would 
be  250.000  dt  and  91,250.000  dt 
equivalent  of  natural  gas,  respectively. 

Stingray  states  that  it  commenced  the 
transportation  of  natural  gas  for  Shell  on 
April  1, 1989,  as  reported  in  Docket  No. 
ST89-3144  for  a  120-day  period, 
pursuant  to  §  284  223(a)(1)  of  the 
Commission's  Regulations.  Stingray 
further  states  existing  facilities  would  be 
used  in  order  to  provide  this 
transportation  service. 

Comment  dale:  July  10, 19S9,  in 
accordance  with  Standard  Paia^aph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efi^ective  the  day  after  the 
time  allowed  for  filing  a  protest,  if  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cariiell, 
Secretary. 

(FR  Doc.  89-13062  Filed  6-1-89;  &45  amj 
MLUMG  CODE  S7ir-0Mi 


(Docket  Nos.  ER89-117-000  and  ER89-1S3- 
0001 

Niagara  Mohawk  Power  Corp.;  Filing 

May  20. 1988. 

Take  notice  that  on  April  28, 1989 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  with  the  Commission 
additional  information  in  response  to  a 
letter  from  the  Commission  dated 
Febnjary  10, 1989.  This  information 
includes  support  for  the  pricing  of  short- 
term  transmission  transactions  and  the 
calculation  of  losses.  Niagara  Mohawk 
also  submitted  amendm.ents  to  its 
agreements  with  U.\IT1L  Power  and 
Central  Vermont  Public  Service 
Corporation. 
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Copies  of  this  filing  were  served  upon 
UNITIL  Power  and  Central  Vermont 
Public  Service  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  9, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  e»-13127  Filed  6-1-89;  8:45  am] 
MJJNQ  CODE  tZIT-OI-ll 


[Docket  Na  ER8S-S99-000] 

Rochester  Gas  A  Electric  Corp.;  FHIng 

May  28, 1989. 

Take  notice  that  on  April  13, 1989, 
Rochester  Gas  and  Electric  Corporation 
(Rochester)  tendered  for  filing  an 
amended  Agreement  between  Rochester 
and  Green  Mountain  Power 
Corporation.  Rochester  states  that  this 
amended  Agreement  is  intended  to 
supercede  the  original  agreement  and 
modifies  such  original  agreement  by 
incorporating  changes  agreed  to  in    ' 
response  to  Staffs  November  4, 1988 
deficiency  letter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  8, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaslwlL 
Secretary. 

[FR  Doc  89-13128  Filed  6-1-89:  8:45  am] 
MUJNQ  COOf  STIT-ei-M 


[Docket  No*.  RPS8-267-008,  T1IM»-3-«- 
000,  RP89-176-000] 

South  Qeorgia  Natural  Qas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

May  28, 1989. 

Take  notice  that  on  May  22, 1989, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  proposed  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
June  1. 1989: 

Fourth  Revised  Sheet  No.  4c 
Second  Revised  Sheet  No.  16T 

South  Georgia  submits  that  the 
proposed  tariff  sheets  are  being 
submitted  for  the  purposes  of:  (1) 
Revising  the  allocation  methodology 
utilized  by  South  Georgia  to  flowthrough 
fixed  take-or-pay  costs  allocated  to  it  as 
directed  by  the  Commission's  letter 
order  of  April  28, 1989,  in  Docket  Nos. 
RP88-267  and  TM89-2-8;  (2)  reflecting 
the  revised  level  of  fixed  take-or-pay 
charges  allocated  to  South  Georgia  by 
Southern  Natural  Gas  Company 
(Southern);  and  (3)  implementing  a 
volumetric  take-or-pay  surcharge  on 
volumes  of  gas  transported  by  South 
Georgia  on  behalf  of  current  or  former 
nonjurisdictional  sales  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  protests  should  be 
filed  on  or  before  June  5, 1989.  Protests 
will  be  considei-ed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commisson  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary, 

[FR  Doc.  89-13129  Filed  6-1-89;  8:45  am] 
MUJNa  cooe  mr-oi-M 

[Docket  No.  RPM-148-001] 

Southern  Natural  Qas  Co.;  Proposed 
Changes  in  FERC  Qas  Tariff 

May  28, 1989. 

Take  notice  that  On  May  19, 1989, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  to  be 
effective  May  9, 1989: 

Substitute  Second  Revised  Sheet  No.  30CC 


Substitute  Original  Sheet  No.  30UU.1 

Southern  states  that  on  May  10, 1989, 
the  Commission  issued  its  Order 
Accepting  Tariff  Sheets  in  Docket  No. 
RP89-148-000  (Order)  in  which  the 
Commission  accepted  tariff  sheets 
containing  various  revisions  to 
Southern's  Rate  Schedules  FT  and  IT 
and  General  Terms  and  Conditions 
thereto  subject  to  Southern  refiling  tariff 
sheets  that  delete  "in  its  sole  discretion" 
from  section  8  of  Rate  Schedules  FT  and 
IT.  Accordingly,  Southern  has  submitted 
the  aforementioned  revised  tariff  sheets 
in  compliance  with  the  Commission's 
Order  to  be  effective  May  9, 1989. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  hsted  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  or 
385.214).  All  such  protests  should  be 
filed  on  or  before  June  5, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  89-13130  Filed  6-1-89: 8:45  am] 
MLUfM  COOE  srir-oi-M 


[Docket  Nos.  RP8»-175-000  and  TM89-3-7- 
0001 

Southern  Natural  Qas  Co.;  Proposed 
Changes  in  FERC  Qas  Tariff 

May  26, 1989. 

Take  notice  that  on  May  22, 1989, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  proposed  tariff  sheets  to  Sixth 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
June  1, 1989: 

Fourth  Revised  Sheet  No.  4B.1 
Fourth  Revised  Sheet  No.  4B.2 
Fourth  Revised  Sheet  No.  4B.3 

Southern  states  that  the  proposed 
tariff  sheets  reflect  the  flowthrough  of 
the  buy-out  and  buy-down  costs 
allocated  to  Southern  by  United  Gas 
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Pipe  Line  Company  (United)  and  Sea 
Robin  Pipeline  Company  (Sea  Robin)  to 
Southern's  firm  sales  customers  in 
compliance  with  the  provisions  of  the 
Stipulation  and  Agreement  in  Docket 
Nos.  RP83-58.  et  al. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §5  385.211  or 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  5, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-13131  Filed  6-1-89;  8:45  am] 

BILUNG  COOC  S717-01-M 


[Docket  Nos.  RP85-177-061,  CP88-136-005, 
RP88-67-012] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  26. 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  22, 1989  tendered  for 
filing  certain  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  and  Original  Volume  No.  2. 

Texas  Eastern  states  that  these  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  September  29, 1988  Order, 
44  FERC  (CCH)  1 61,413  (1988),  entitled 
"Order  Approving  Contested  Offer  of 
Settlement  and  Issuing  Certificates" 
(September  29  Order)  approving  the 
Joint  Offer  of  Settlement  filed  on  May 
27, 1988  (May  27  Settlement)  and  the 
Commission's  April  21, 1989  order,  47 
FERC  (CCH)  H  61,100  (1989),  entitled 
"Order  Denying  Rehearing,  Denying 
Request  For  Stay,  Granting  Clarification 
and  Late  Interventions,"  (April  21 
Order),  both  orders  issued  in  Docket 
Nos.  RP85-1 77  and  CP88-136. 

Texas  Eastern  states  that  certain  tariff 
sheets  in  Docket  Nos.  RP85-177  and 
CP88-136  set  forth  the  terms  and 
conditions  under  which  Texas  Eastern 
will  operate  pursuant  to  the  certificates 
of  public  convenience  and  necessity 
granted  by  the  September  29  Order  in 


Docket  No.  CP88-136-000,  and  accepted 
by  Texas  Eastern  on  October  11, 1988. 
Other  tariff  sheets  in  Docket  No.  RP88- 
67,  set  forth  the  rates  which  Texas 
Eastern  proposes  to  charge  commencing 
on  the  effective  date  of  the  new 
services. 

1.  New  Services  (Docket  Nos.  RP8S-177 
and  CP88-136) 

The  first  group  of  tariff  sheets  reflect 
the  addition  to  "Texas  Eastern's  tariff  of 
new  Rate  Schedules  CD-I  and  CD-2 
and  related  Forms  of  Service 
Agreements  and  changes  to  Rate 
Schedules  FT-1  and  IT-l  to  reflect  the 
transportation  certificates  issued  by  the 
Commission  to  Texas  Eastern,  including 
a  blanket  transportation  certificate 
pursuant  to  Subpart  G  of  the 
Commission's  Regulations. 

A  Gas  Supply  Inventory  Reservation 
Charge  is  also  included  in  the  ser\'ice 
agreements  underlying  new  Rate 
Schedules  CD-I  and  CD-2  and  in  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff  applicable  to 
Rate  Schedules  DCQ  and  GS. 

Texas  Eastern  states  that  Rate 
Schedules  CD-I,  CD-2,  and  FT-1 
Service  Agreements  are  being  prepared 
and  will  be  sent  to  all  current  Rate 
Schedule  DCQ  and  GS  customers  for 
execution  who  have  requested  such  new 
agreements.  Commencing  on  the 
effective  date  of  these  tariff  sheets, 
Texas  Eastern  will  render  service  to 
those  customers  who  return  to  Texas 
Eastern  an  executed  CD-I,  CD-2,  and 
FT-1  Service  Agreements  pursuant  to 
the  certificate  authorizations  granted  by 
the  Commission  in  its  September  29 
Order  in  Docket  Nos.  CP88-136-000  et 
al.,  which  authorizations  were  accepted 
by  Texas  Eastern  on  October  11, 1988. 

2.  Rates  (Docket  No.  RP8A-67) 

In  compliance  with  the  September  29 
and  April  21  Orders,  and  the  May  27 
Settlement,  Texas  Eastern  is  submitting 
other  tariff  sheets  to  specify  the  rates 
Texas  Eastern  will  charge  commencing 
with  the  effective  date  of  the  new 
services.  These  rates  are  based  upon  the 
RP88-67  cost  of  service  motioned  into 
effect  on  September  1, 1988,  and 
accepted  subject  to  refund  by  the 
Commission  in  Docket  No.  RP88-67  by 
order  dated  September  28, 1988. 
Workpapers  supporting  the  proposed 
derivation  of  the  rates  are  attached  to 
the  filing.  Sheet  Nos.  484  and  489 
incorporate  Rate  Schedules  CD-I  and 
CD-2  in  the  Annual  Overrun  Penalties 
specified  in  Section  32  of  Texas 
Eastern's  General  Terms  and 


Conditions.  Section  32  is  in  effect 
subject  to  refund  pursuant  to  an  order 
dated  August  31, 1988,  in  Docket  No. 
RP88-221. 

3.  Proposed  Effective  Date 

All  of  the  tariff  sheets  are  proposed  to 
become  effective  on  July  1, 1989,  or  the 
first  day  of  the  first  month  following  the 
acceptance  by  the  Commission  of  this 
filing  without  modification,  whichever  is 
later. 

Texas  Eastern  urges  that  these  tariff 
sheets  be  accepted  at  the  earliest 
practical  date.  These  tariff  sheets  is 
necessary  to  permit  Texas  Eastern  to 
commence  service  pursuant  to  the 
certificates  on  July  1, 1989.  If  such 
acceptance  is  obtained  on  or  before  June 
30, 1989,  Texas  Eastern  states  it  will 
commence  service  pursuant  to  the 
executed  Service  Agreements  imder 
Rate  Schedules  CD-I,  CD-2.  and  FT-1 
and  will  offer  open-access 
transportation  under  Rate  Schedules 
FT-1  and  IT-l  to  all  parties  under  the 
blanket  transportation  certificate  as  of 
July  1, 1989. 

Copies  of  this  filing  are  being  posted 
in  accordance  with  §  154.16  of  the 
Commission's  Regulations.  Lists  of  All 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern  Transmission 
Corporation  and  Interested  State 
Commissions  to  whom  copies  of  this 
filing  have  been  mailed  by  overnight 
mail  are  attached  to  the  filing.  Texas 
Eastern  is  also  serving  by  overnight  mail 
all  parties  to  Docket  No.  RP88-67.  all 
parties  on  the  restricted  list  in  Docket 
No.  RP85-177  and  all  current  Rate 
Schedule  FT-l  Shippers.  Accordingly,  all 
affected  parties  expressing  a  prior 
interest  in  Texas  Eastern's  rates  and/or 
the  new  rate  schedules  should  receive 
de  facto  notice  of  this  filing  by  May  23. 
1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington, 
DC  20426,  in  accordance  with  Ruler  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  5. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Coininiuion  and  are  available  for  public 

inspection. 

LoiaD.CMlMa 

Secretary. 

|FR  Doc.  89-13133  Piled  6-1-80;  8:45  am) 

HLum  coot  «7iy.«i-ii 

(Docket  No.  RPW-17»-0On] 

Wettem  Qm  Inlerttate  Co.;  Propoted 
Ctwngee  in  Ratae  and  Cttargee 

May  26, 1986. 

Take  notice  that  on  May  22, 1989, 
Western  Gas  Inerstate  Company 
("Western"),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Part  154  of  the 
Commission's  Regulations  thereunder, 
tendered  for  Tiling  proposed  changes  to 
its  FERC  Gas  Tariff,  to  be  effective  June 
21. 1989. 

Western  states  that  the  rates  and 
charges  filed  in  this  proceeding  are 
based  on  the  overall  cost  of  service  for 
the  test  period  consisting  of  actual 
experience  for  the  twelve  months  ending 
March  31, 1989,  adjusted  for  known  and 
measurable  changes  through  December 
31, 1989. 

Western  states  that  its  cost  allocation 
is  essentially  the  same  as  it  has 
historically  used  in  previous  rate  cases. 
However,  it  has  adopted  the  modified 
Fixed  variable  method  for  cost 
classiHcation  and  rate  design. 

Western  furtlier  states  that  the 
proposed  restructured  rates  are  in 
compliance  with  ratemaking  principles 
set  forth  in  Order  Nos.  500  et  seq.  and 
436  et  seq.  Firm  transportation  services 
and  jurisdictional  sales  services  will 
include  demand  or  reservation  charges 
and  commodity  charges. 

Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  Western's  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE, 
Washington.  DC  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211). 
All  such  motions  or  protests  must  be 
filed  on  or  before  June  5. 1989.  I^otests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Lois  D.  CathelL 
Secretary. 
|FK  Doc.  89-13132  Filed  &-1-80: 8:45  am] 

MLUNO  OOOf  STir-OI-M 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

[ER-FRL-SSM-3] 

Envtronmantal  lm|>act  Statamanta  and 
Raguiationa;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  May  15, 1989  tiirough  May  19, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section  309 
of  the  Clean  Air  Act  and  section 
102(2}(o)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  14. 1969  (54 
FR 15006). 

Draft  ElSe 

ERP  No.:  D-MMS-A02228-00.  Rating 
E02,  Central  and  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Lease  Sales  Nos.  123  and 
125,  Offshore  AL,  MS.  TX.  and  LA. 

Summary:  EPA's  environmental 
objections  to  the  proposed  action  in 
both  sales  are  the  (1)  impact  of 
unrestricted  leasing  on  biologically 
sensitive  offshore  habitats:  (2)  impacts 
on  the  unique  deepwater 
chemosynthetic  communities,  or  so- 
called  "Bush  Hill"  communities:  and  (3) 
the  lack  of  a  well-defined  basis  for 
drawing  conclusions  regarding  the 
effects  of  offshore  air  emissions  on 
onshore  air  quality.  • 

Final  ElSfl 

ERP  No.:  F-COE-G36141-OK.  Coal 
Creek  Local  Flood  Protection. 
Implementation.  City  of  Henryetta. 
Obnulgee  County,  OK. 

Summary:  EPA  has  no  obj(ections  to 
the  proposed  action  as  desc^bed. 

ERP  No.:  F-USA-A10057-00, 
Nationwide  Biological  Defense  Research 
Program  Continuation,  Implementation. 

Summary:  EPA  recommended  that  a 
number  of  mitigation  measures  be 
implemented  in  the  Record  of  Decision. 
These  mitigation  measures  includes 
compliance  with  applicable 
environmental  laws,  biological  safety 
guidance,  and  Army  environmental 
requirements. 

Dated:  May  30, 19ea    . 
Ridiaid  E  Sandenoii. 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  80-13175  Filed  6-1-89;  8:45  am] 

MJJNQ  COOC  ( 


(ER-fRL-35M-2] 

Envtronmantal  Impact  Statamanta; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5076  or  (202)  382-5074.  Availability 

of  Environmental  Impact  Statements 

Filed  May  22. 1989  Through  May  28, 1989 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  890135.  Draft,  AFS.  NC,  Grassy 
Gap  and  Wesser  Timber  Sales 
Management  Plan,  Implementation. 
Nantahala  National  Forest,  Graham 
and  Swain  Counties,  NC,  Due:  July  21. 
1989.  Contact:  Steve  Rickerson  (704) 
479-6431. 

EIS  No.  890136,  Draft,  BLM,  NV,  Nellis 
Air  Force  Range  Planning  Area 
Resource  Management  Plan. 
Implementation.  Nye,  Lincoln  and 
Clark  Counties,  NV,  Due:  September  1. 
1989,  Contact:  Roger  Alexander  (702) 
64fr-8800. 

EIS  No.  890137,  Draft,  AFS,  CO,  Lake 
Catamount  Resort  Construction, 
Special  Use  Permit,  404  Permit,  Routt 
National  Forest,  Routt  County,  CO, 
Due:  July  17, 1989,  Contact:  Sherry 
Reed  (303)  879-1870. 

EIS  No.  890138.  Draft,  FHW,  OR.  US  30/ 
Columbia  River  Highway 
Improvements,  Bennett  Road  to 
Columbia  Road,  Funding  and  404 
Permit,  Columbia  County,  OR.  Due: 
July  27. 198a  Contact  Dale  Wilken 
(503)  399-5749. 

EIS  No.  890139,  Final  FHW.  PA.  Airport 
Paiicway-Southem  Expressway 
Construction.  US  22/30  and  PA-60 
Interchange  to  PA-eo/Beaver  Valley 
Expressway,  Funding  and  Possible 
COE  Permits.  Allegheny  County.  PA. 
Due:  Jidy  3. 1968.  Contact  Manuel  A. 
Marks  (717)  782-3411. 

EIS  No.  890140,  Hnal.  AFS,  OR.  Shady 
Beach  Fire  Recovery  Project.  Beach 
Mountain  to  Slapjack  Butte. 
Implementation.  Rigdon  Ranger 
District,  Willamette  National  Forest, 
Lane  County,  OR,  Due:  July  3, 1989. 
Contact:  Herb  Wick  (503)  782-2283. 

EIS  No.  890141.  Final  NAS.  PRO. 
Galileo  Mission  Project,  Galileo 
Spacecraft  Preparation  and  Operation 
Plan,  Implementation,  Solar  System 
Exploration  Program  (Tier  2),  Due: 
July  3, 1989,  Contact:  Ehidley 
McConnell  (202)  453-1587. 

EIS  No.  890142,  Draft  FHW,  VA,  VA-17 
Bypass  Extention.  VA-17 /29  Business 
to  VA-17  northwest  of  Warrenton. 
Construction.  Funding  and  COE 
General  Permit,  Town  of  Warrenton, 
Fauquier  County,  VA,  Due:  July  17, 
1989.  Contact  James  Tumlin  (804)  771- 
2371. 
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EIS  No.  890143,  Draft.  BOP.  MD. 
Cumberland  Minimum  Security 
Federal  Prison  Camp  and  Correctional 
Institution  Facility,  Construction  and 
Operation,  Mexico  Farms  Industrial 
Park,  Cumberland,  Allegany  County, 
MD,  Due:  July  17, 1989.  Contact: 
William  Patrick  (202)  272-6871. 
EIS  No.  890144.  Final,  AFS,  AK.  1989-94 
Ketchikan  Pulp  Long-Term  Timber 
Sale  Management  Plan, 
Implementation,  Tongass  National 
Forest.  Prince  of  Wales  Island,  AK. 
Due:  SEE  BELOW,  Contact:  Michael 
Lunn  (907)  225-3101. 
EPA  has  granted  a  reduction  of  the  30- 
day  period  to  five  days  for  the  following 
harvest  units: 


827-102 

sae-118 

532-107 
590-125 
540-109 


597-115 
571-132 
620-117 
571-133 
620-122. 


The  period  for  these  units  will  end  on 
June  6. 1989.  The  remaining  350  units 
addressed  in  the  EIS  will  be  subject  to 
the  30-day  wait  period  which  will  end 
on  July  3, 1989. 

Dated:  May  30. 1989. 
Rkhard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
(FR  Doc.  89-13174  Filed  6-1-89:  8:45  am) 
WUINO  cooc  eSM-SO-M 


IOPTS-59270A;  FRL-3597-8] 

Certain  Ciiemicaia;  Approval  of  Test 
Marketing  Exemptiona 

AQENCV:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  three  applications  for  test 
marketing  exemptions  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  these  applications 
as  TME-89-9.  TME-89-10,  and  TME-«^ 
11.  The  test  marketing  conditions  are 
described  below. 
EFFECTIVE  DATE:  May  23. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mark  Howard.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Room  E-613,  401  M  Street,  SW., 
Washington.  DC  20460,  (202)  245-4143. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 


distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-89-9, 
TME-89-10.  and  TME-89-11.  EPA  has 
determined  that  test  marketing  of  the 
new  chemical  substances  described 
below,  under  the  conditions  set  out  in 
the  TME  applications,  for  the  stated 
time  period,  and  under  the  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
appUcations.  All  other  conditions  and 
restrictions  described  in  the  appUcations 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-8»-9,  TME-89-10.  and 
TME-«9-ll: 

A.  The  Applicant  must  establish  a 
program  whereby  each  person  under  its 
control  who  is  reasonably  likely  to  be 
exposed  by  inhalation  to  the  TME 
substances  is  provided  with,  and  is 
required  to  wear,  at  a  minimum,  a 
NIOSH-approved  respirator.  Such 
respirator  must  be  used  in  accordance 
with  29  CFR  1910.134  and  30  CFR  Part 
11. 

B.  The  Applicant  shall  distribute  the 
TME  substances  only  to  persons  who 
agree  to  comply  with  the  same 
respiratory  protection  requirements 
imposed  upon  the  Applicant  under 
paragraph  A.  above. 

C.  A  bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
TME  substances  is  restricted  to  that 
approved  in  the  TMEs. 

D.  The  Applicant  shall  maintain  the 
following  records  until  5  years  after  the 
date  they  are  created,  and  shall  make 
them  available  for  inspection  or  copying 
in  accordance  with  section  11  of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substances  produced  and  the  dates  of 
manufacture. 

2.  Records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substances. 

4.  Copies  of  letters  fit)m  distributees 
agreeing  to  comply  with  respirator 
protection  requirements. 


TME-89-S 

Date  ofReceipL  April  6, 1989. 

Notice  of  Receipt:  May  4, 1989  (54  FR 
19236). 

Applicant-  Confidential. 

Chemical:  (G)  Substituted 
Heterocycle. 

Use:  (G)  Resin  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential 

Test  Marketing  Period:  18  months, 
commencing  on  the  first  day  of 
manufacture. 

Risk  Assessment-  EPA  identified 
concerns  for  liver  toxicity,  kidney 
toxicity,  and  developmental  toxicity 
based  on  an  analogous  chemical 
substance.  However,  during 
manufacturing,  processing,  and  use. 
dermal  exposure  will  be  prevented  by 
use  of  protective  gloves,  clothing,  and 
goggles,  and  any  inhalation  exposure 
will  be  prevented  by  use  of  NIOSH- 
approved  respirators.  Therefore,  the  test 
market  substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

TME-89-10 

Date  of  Receipt:  April  6, 1989. 

Notice  of  Receipt  May  4, 1989  (54  FR 
19236). 

Applicant:  Confidential. 

Chemical:  (G)  Substituted 
Heterocyclic. 

Use:  (G)  Intermediate. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  18  mpnths, 
commencing  on  the  first  day  of 
manufacture. 

Risk  Assessment-  EPA  identified 
concerns  for  liver  toxicity,  kidney 
toxicity,  and  developmental  toxicity 
based  on  an  analogous  chemical 
substance.  However,  during 
manufacturing,  processing,  and  use, 
dermal  exposure  will  be  prevented  by 
use  of  protective  gloves,  clothing,  and 
goggles.  No  inhalation  exposures  are 
expected  during  manufacturing, 
processing,  and  use  of  this  TME 
substance  due  to  its  form.  However, 
should  there  be  any  change  from  this 
form  which  is  reasonably  likely  to  result 
in  inhalation  exposure,  NIOSH- 
approved  respirators  will  be  required. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

TME-8»-ll 

Date  of  Receipt-  April  6, 1989. 

Notice  of  Receipt  May  4, 1989  (54  FR 
19236). 

Applicant-  Confidential. 

Chemical:  (G)  Substituted 
Heterocyclic. 
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Use:  (G)  Intermediate. 

Production  Volume:  Confldential. 

Number  of  Customers:  Confldential. 

Test  Marketing  Period:  18  months, 
commencing  on  the  first  day  of 
manufacture. 

Risk  Assessment  EPA  identified 
concerns  for  liver  toxlcfty,  kidney 
toxicity,  and  developmental  toxicity 
based  on  an  analogous  chemical 
substance.  However,  during 
manufacturing,  processing,  and  use, 
dermal  exposure  will  be  prevented  by 
use  of  protective  gloves,  clothing,  and 
goggles,  and  inhalation  exposure  will  be 
prevented  by  use  of  NIOSH-approved 
respirators.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  which  casts 
signiflcant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  May  23. 1988. 
lohii  W.  Melooe. 

Director,  Chemical  Control  Division.  Office  of 

Toxic  Substances. 

|FR  Doc  No.  13163  Filed  6-1-68:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(QEN  Docket  Na  M-47C;  DA  M-5331 

New  Yorit  PubBc  Safety  Plan 

AOENCv:  Federal  Communications 

Mnmission 
/action:  Notice . 

SUMMANV:  The  FCC  is  accepting  the 
New  York  Metropolitan  Area's  (Region 
8's)  plan  for  public  safety.  By  accepting 
this  plan,  the  FCC  enables  the  licensing 
of  the  821-824/866-869  MHz  spectrum 
for  public  safety  to  begin.  The  New  York 
Metropolitan  Region  is  the  first  of  the  55 
regions  in  the  National  Plan  to  be 
accepted. 

Emcnvi  DATK  May  22, 1989. 
Fon  PumrMm  mromnATiON  contact: 
Maureen  Cesaitis,  Private  Radio  Bureau. 
Policy  and  Planning  Branch, 
Washington.  DC  20554.  (202)  632-6497. 
SUPPI^MENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order, 
adopted  May  12, 1989,  released  May  22, 
1989,  accepting  the  New  York 
Metropolitan  Area's  Plan  for  Public 
Safety.  The  full  text  of  this  Commission 
action  is  available  for  inspection  and 


copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  the  Order  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Summary  of  Order 

The  Chief,  Private  Radio  Bureau,  and 
Chief  Engineer  have  accepted  the 
regional  public  safety  plan  for  the  New 
York  Metropolitan  Area.  Region  8.  The 
Region  8  plan  is  the  first  regional  plan 
submitted  to  the  Commission  and  is  the 
culmination  of  the  efforts  of  the  many 
public  safety  organizations  that 
participated  in  its  development. 

The  two  Bureaus  said  the  Plan  is  a 
landmark  for  the  pubhc  safety 
community.  They  recognized  the 
tremendous  effort  that  went  into 
preparing  the  Region  8  Plan,  which 
comprises  counties  from  Connecticut 
New  York  and  New  Jersey. 

In  1987,  the  Commission  established 
policies  and  rules  for  a  National  Plan  for 
public  safety  services  to  ensure  that  the 
new  six  megahertz  of  public  safety 
spectrum  (821-824/86&-860  MHz)  be 
used  effectively  and  efficiently  for 
important  public  safety  functions.  The 
Commission  estabhshed  55  regions  and 
instructed  each  region  to  develop  a  plan 
for  use  of  the  newly  allocated  spectrum 
to  meet  current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  the  area.  After  each 
plan  is  completed  and  approved  by  its 
regional  planning  committee,  it  must  be 
submitted  to  the  Chief,  Private  Radio 
Bureau,  and  the  Chief  Engineer. 

The  Bureaus  found  that  the  Region  8 
Plan  conforms  with  the  National  Public 
Safety  Plan  and  includes  all  the 
necessary  elements  specified  in  the  1987 
Report  and  Order.  Specifically,  the  plan 
provides  a  summary  of  its  major 
elements,  including  usage  guidelines, 
frequency  reassignment,  commoA- 
channel  implementation,  encryption,  use 
of  long-range  and  cellular 
communications,  application  evaluation 
and  appeal  procedures.  In  a  general 
description  of  how  the  spectrum  is  to  be 
allotted  among  the  various  eligible  users 
within  the  region,  the  plan  "walks" 
through  the  algorithm  it  has  adopted  to 
maximize  spectrum  efficiency.  "The  plan 
explains  how  the  requirements  of  all 
eligible  entities  within  the  region  were 
considered  and  met  to  the  degree 
possible,  and  how  future  needs  will  be 
handled.  It  explains  how  the  Plan  has 
been  coordinated  with  adjacent  regions 
and  offers  a  detailed  desoiption  of  how 


the  plan  puts  the  spectnmi  to  the  best 
possible  use  by  requiring  system  design 
within  minimum  coverage  areas,  by 
assigning  frequencies  so  that  maximum 
frequency  reuse  and  offset  charmel  use 
may  be  made,  by  using  trunking,  and  by 
requiring  small  entities  with  minimal 
requirements  to  join  together  on  a  single 
system  where  possible. 

The  Bureaus  commended  the  Tri-State 
Regional  Planning  Committee  for  its 
excellent  work  in  developing  the  Plan 
for  a  region  with  a  huge  population 
concentration  spread  over  three  states 
and  encompassing  a  multitude  of  public 
safety  and  special  emergency  entities. 
They  said  the  Region  8  Plan  represents  a 
careful  balance  of  public  safety  and 
special  emergency  mobile 
communications  needs  throughout  the 
area  and  will  result  in  efficient  use  of 
the  newly  allocated  800  MHz  Public 
Safety  radio  spectrum.  In  particular,  the 
Bureaus  noted  the  frequency  reuse  plan, 
the  way  in  which  blocks  of  frequencies 
were  organized  for  wide  area  systems, 
and  the  careful  detail  evident 
throughout,  down  to  specific  channel 
assignments. 

Beginning  May  22, 1989,  individual 
public  safety  entities  in  Region  8  could 
apply  for  licensing  in  the  new  800  MHz 
spectrum. 

Ordering  Clauses 

3.  //  is  ordered  That  the  New  York 
Metropolitan  Area  Regional  Plan  for 
Public  Safety  IS  ACCEPTED,  subject  to 
amendments  contained  in  the  Order. 

4.  It  is  further  ordered  That  this 
proceeding  is  TERMINATED. 

List  of  SubJecU  in  the  Public  Safety  Plan 

Public  safety,  Special  emergency, 
Trunking,  Land  mobile. 

Federal  Communications  Commission. 

Ralph  A.  Wallar, 

Chief,  Private  Radio  Bureau. 

Thomas  P.  Stanley, 

Chief  Engineer. 

|FR  Doc.  89-13045  Filed  6-1-89;  8:45  am] 

BIUJIM  COM  STia-OI-M 


Applications  for  Consolidated  Hearing 

(Editorial  Note:  This  is  a  republication  of  a 
document  which  was  printed  in  the  issue  of 
April  24, 1968  at  page  16405.  That  issue's, 
table  of  contents  mistakenly  listed  the  entry 
for  the  document  under  the  Federal  Energy 
Regulatory  Commission.] 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 
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AppKcan^cSfan* 
slate 


A  Sainte  Umfted; 
Las  Vesas.  NV 

B.  Blacfcstar 
ComwMrfcaSons. 
Inc.;  Us  VooM. 
NV 

C.  Teteventure 
Broadcasting.  Inc.; 
IJM  Vegas.  NV 

0.  LonaiPwWMbsr 
Amis;  I  nn  TnpM. 
NV 

B.P2. 
Entartainmerrt 
Partnerehip  LP.; 
Las  Vegas,  NV 

F.OMnMtie- 
Oantei  ft.  EwiwQt 


Partnership;  Las 

Vegas.  NV 
e.Matf«noMe«, 

Inc.;  Lm  Vegas, 

NV 
KTierra  Alia 

Broodcasllnsk  Inc.; 

LasVega^NV 
I.  North  Las  VegM 

BroadcMling  Col. 

Inc.:  Las  Vegas, 

NV 
J.  Echonel 

Corportion;  Las 

Vegas,  NV 


FteNo. 


BPCT-eeteitKG  i    a»-80 
BPcr-aeitaiMK 

BPCT-e81128KF 
BPCT-8ei202KK 

BPCT-681205KG 

■  BPCT-aet^osw^ 

BPCT-«8t205Kl 
BPCT-Mta05KJ 

BPCT-a8T205KIC 

BPCT-aeT205K*r 


OodMt 
Nu. 


2.  Pursuant  to  section  300(e)  of  the 
Commmiications  Act  of  1934,  as 
amended,  tfje  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upoa  tlie  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  iss-jes  has  been 
standardized  and  is  set  forth  ia  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  a[>plicanrs 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appiieanL 

Issue  Heading  and  Applicaat(sj 
Air  Hazard.  E,  H.  I  and  J 
ComparaUTe,  A,  B,  C,  D,  E,  F.  G.  H,  I  and  ] 
Ultimate.  A  B,  C,  D,  E,  F,  G,  H,  I  and  J 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  fuU  text 
of  the  issue  and  the  appHcant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
Complete  HDO  in  this  proceeding  is 
available  for  inspection  and  cop3nng 
during  normal  business  hours  in  the  FCC 
Deckets  Branch  (Room  230),  1919  M 
Street  NW..  Waslnngion,  DC  The 
ccnf  lete  text  may  also  be  purchased 
from  Ae  Comnnuios's  deplkating 
contractor.  International  Transcripti«Hi 
Services,  Inc.,  2100  M  Street  NW.. 


Washington,  DC  20037  (Telephone  No. 

(202)  857-3800J. 

Roy  I  Stewart,  Chiei  Video  Services 

Division^  Mass  Media  Bureau, 

[FR  Oqc  8S-iail8  FJed  »-l-^  g:4&  ui( 


FEDERAL  UARmilE  COIIIUSSION 

Agreement(s>  FIterf 

The  Fedes^  Mazitime  CammisaMn 
hereby  gives  eotice  of  die  filing  ai  the 
following  agreement(s)  punaant  to 
section  5  ol  tfie  StippiBg  Act  of  1984. 

Interested  parties  may  in^teet  and 
obtain  a  ccpjr  of  ceck  agreement  at  the 
Washington.  DC  Office  of  tiw  Fedcrd 
Maiitirae  ConoisBao,  IlflS  L  Street 
NW.,  Room  199BS.  bteiested  parties 
m.ay  submit  coatoKnCs  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commissioo,  Washington.  DC 
20573,  within  10  days  after  flie  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consuh  this 
seetirm  before  community thig  with  the 
Commission  reg^ding  a  pending 
agreement. 

Agreeaieni  Na:  2QZ-a0015O-09a 

Title:  Tran»-Pacific  Freight 
Conference  of  lapaxt. 

Parties: 

American  President  Lines,  Ltd. 

Barber  Bhie  Sea 

Kawasaki  Kiaen  Kaieha^  Ltd 

Mitsui  aS.IC  Lines.  Ltd. 

A.  P.  Moller-Maersk  Line 

NepttBie  Orieot  Lews  Limited 

Nippon  Liner  SjrsSem,  Ltd. 

I^^Pixn  Yosen  Kaiske 

Orient  Oversees  Centainer  Lwe,  Inc. 

Sea-Loid  Service,  inc. 

Synopsis:  The  proposed  modification 
would  permit  the  ConfiBrence  Chairman 
to  transmit  certain  conference 
informeHon  to  fte  administratorfs)  of 
the  Traos-Pacrfic  Discussion  Agreement 
("TDA").  and  the  Trans-Pacific 
Stabilization  Agreement  ("TSA").  It 
would  also  permit  the  Conference 
Chairman  to  receive  informatian  from 
TDA  and  TSA,  and  would  permit  the 
Conference  to  rely  oa  such  infcxmation 
to  teach  decisiooa.  It  would  fiother 
permtt  one  or  more  of  the  Conference's 
members  to  provide  iaforaiation  to  TDA 
and  TSA  in  the  course  of  TEVA  and  TSA 
meetings. 

Agreemeia  No^:  202-003103-096. 

Title:  lapao-Atlaatic  and  Calf  Frei^ 
Conference. 

Parties: 
Barber  Blue  Sea 


Kawasaki  Kisen  Kaisha.  Ltd, 

Mitsui  O.S.K.  Lines,  Ltd. 

A.  P.  Moller-Maersk  Line 

Neptune  Client  Lines  Lnrited 

Nippon  liner  System,  Ltd. 

Nippon  Ytisen  Kaisha 

Orient  OvtMeaa  Caataiaer  Line  Inc. 

Synopsis:  The  proposed  modiflcatioa 
would  permit  the  Conference  Chairman 
to  transmit  certaia  conference 
informatioa  to  the  admin s4ralor(s)  of 
the  TraoS'Pacific  Dtscussiott  A^veoieBt 
('TDA"V  aad  the  Treia4>acific 
StabdizatioB  Agreeneat  ("TSA ").  U 
would  also  penait  the  Conference 
Chainaaa  to  receive  IdaKawtion  fron 
TDA  and  TSA,  and  woaU  pcnnt  the 
Coolereace  la  cdy  oa  sock  Bfonnation 
to  reach  decisions.  It  would  further 
permit  one  or  more  of  tke  Coatfaience's 
members  to  provide  infoiaatioD  ta  TDA 
and  TSA  in  the  coarse  of  TQA  and  TSA 
meetings. 

Agreement  Noj  206-ail23a 

Title:  United  Statcs/h<iddte  East  aad 
Indiau  SabcoBtineat  Discuaskip 
Agreement. 

Parties: 
The  "moO"  Lines 
A.  P.  Moller-Maersk  Line 
Sea-Land  Service,  Inc. 
The  West  Coast/Middle  East  aad  West 

Asia  Rate  Agreeaieat 
American  President  Lines,  Ltd. 
National  Slapping  Company  of  Saodi 

Arabia 
United  Arab  Shipping  Company  ^.A.G.) 
Thames  Shipping  Ltd. 
Waterman  Steamship  Corporation 

SjBiopaJa:  The  proposed  Agreement 
would  authorize  the  parlies  to  discuss 
and  agree  upon  rates,  terms  and 
conditions  of  service,  and  to  exchange 
informatioa  ia  the  trade  from  U.S.  ports 
(excluding  ports  in  Alariia  and  Hawa») 
and  from  inland  and  coastal  points  in 
the  U.S.  and  Canada  via  such  ports  to 
all  ports  and  points  in  Bahrain,  Iran, 
Iraq.  Kuwait  Oman,  Qatar,  Saudi 
Arabia,  the  United  Arab  Emirates, 
Pakistan..  Bangladesh.  Furma,  Sri  Lanka 
and  India. 

By  Order  of  the  Federal  Maritime 
Commission. 
|os«ph  C.  PbRuag, 

Secretary. 

Dated:  May  3^  19ta 

(FR  Doc.  R9-13156  Filed  6-1-80;  8:45  amj 
saAMia  ceoE  «7as.«v4t 
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GENERAL  SERVICES 
ADMINISTRATION 

Agefwy  Infomurtlon  Collection 
Actlvttiee  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  infonnation  collection 
3090-0072,  U.S.  Government  Lease  for 
Real  Property.  Standard  Form  2.  This 
form  is  a  legal  instrument  conveying 
leasehold  interest  in  real  property  to  the 
Government.  The  form  is  completed  by 
the  Government  to  reflect  negotiated 
terms  and  successful  offerors  must  read 
and  sign  the  form. 

Agency:  Acquisition  Policy  Division, 
GSA. 

Addresses:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  OfHcer,  Room 
3235.  NEOa  Washington.  DC.  20503, 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th, 
NW.  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  600;  responses,  1  per  yean 
average  hours  per  response,  5;  burden 
hours.  400. 

For  Further  Information  Contact' 
Hilary  Peoples  202-566-1508. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated  May  17. 1989. 
Emily  CKanm, 

Director,  Information  Management  Division 
(CAI). 

[FR  Doc  89-13096  Filed  6-1-69;  8:45  am] 


Agenqf  Infonnation  Collection 
Activltiea  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0086,  Description  of  Property  for 
Possible  Leasing,  Lessor's  Annual  Cost 
Statement,  and  Proposal  to  Lease  Space, 
GSA  Forms  54, 1217,  and  1364.  GSA's 
responsibihty  is  to  accommodate 
Federal  agencies  in  leased  space.  GSA 
Form  54  is  used  by  persons  to  describe 
property  for  possible  leasing.  GSA  Form 
1217  and  1364  are  used  by  GSA  to 
obtain  offers  in  a  standardized  format 
for  equitable  evaluation  of  all  offers  by 
the  Government. 


Agency:  Acquisition  Policy  Division, 
GSA. 

Addresses:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th. 
NW,  Washington.  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding.  3,200;  responses,  1  per  year, 
average  hours  per  response,  7;  burden 
hours,  22,400. 

For  Further  Infonnation  Contact- 
Hilary  Peoples  202-^566-1508. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated:  May  17. 1966. 
Emily  C  Karam, 

Director,  Information  Management  Division 
(CAI). 

(FR  Doc.  89-13099  Filed  6-1-69;  8:45  am] 
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Material  Safety  Data  Sheets 

AOINCV:  Federal  Supply  Service,  GSA. 
ACTION:  Postponement  of  Requirement 
for  Including  Material  Safety  Data 
Sheets  (MSDS)  in  each  shipment. 

JMNNMARY:  The  April  27, 1989,  Federal 
Register  contained  a  notice  concerning 
the  revision  of  Clause  I-FSS-22, 
Material  Safety  Data  Sheets  (MSDS), 
which  is  used  in  Federal  Supply  Service 
contracts  for  items  classified  as 
hazardous.  The  revision  would  require 
the  contractor  to  (1)  include  one  copy  of 
the  MSDS  for  each  unit  of  issue  in  the 
shipment  in  or  on  the  shipping  container 
and,  (2)  provide  a  contact  point  for 
Material  Safety  Data  Sheets.  This 
change,  which  was  scheduled  to  become 
effective  on  June  7, 1989.  is  postponed 
indefinitely,  pending  further  agency 
reviews. 

ADORCSa:  General  Supply  Service, 
Federal  Supply  Service.  Office  of 
Commodity  Management  (FC), 
Operations  Management  Division 
(FCO).  1941  Jefferson  Davis  Highway, 
Crystal  Mall  Building  No.  #4,  Room  718 
Arlington,  Virginia  22202. 

FOR  FURTHen  INFORMATION  CONTACT 

D.  Michael  Smith,  Chief,  Procurement 
Policy  Branch  on  (703)  557-7950. 

Nicholas  M.  Economou,  CPPO, 

Director,  Operations  Management  Division. 

May  28. 1989. 

(FR  Doc  89-13093  Filed  6-1-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse  and  Mental 
Health  Administration 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Servicee  Block  Grant  State 
Waiver  QuideNnee:  Maintenance  of 
Effort  Requirement 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

action:  Notice. 

L  Statutory  Authority 

The  Comprehensive  Alcohol  Abuse. 
Drug  Abuse,  and  Mental  Health 
Amendments  Act  of  1988  (Pub.  L 100- 
690,  section  2031)  amends  section 
1916(c)  of  the  Public  Health  Service  Act 
by  requiring  a  State  to  assure  it  will 
meet  certain  maintenance  of  effort 
requirements  as  a  condition  for  receipt 
of  the  ADMS  Block  Grant.  The 
amendment  also  authorizes  the 
Secretary  to  waive  this  requirement 
based  upon  extraordinary  economic 
conditions  in  the  State. 

n.  Discretionary  Authority 

The  authority  provided  in  section 
1916(c)(ll)(B)  is  a  discretionary 
authority.  Therefore,  requested  waivers 
will  not  necessarily  be  granted  in  every 
case. 

m.  Pertinent  Statuory  Provisions 

Subparagraph  1916(c)(ll)(A)  of  the 
PHS  Act,  as  amended  by  section  2031  of 
Pub.  L 100-690  provides; 

The  State  agrees  that  the  State  will 
maintain  State  expenditures  for  services 
provided  pursuant  to  this  subpart  at  a  level 
equal  to  not  less  than  the  average  level  of 
such  expenditures  maintained  by  the  State 
for  the  2-year  period  preceding  the  fiscal  year 
for  which  the  State  is  applying  to  receive 
payment  under  Section  1914. 

Subparagraph  1916(c)(ll)(B} 
provides — 

The  Secretary  may,  upon  the  request  of  a 
State,  waive  the  requirement  established  in 
subparagraph  (A)  if  the  Secretary  determines 
that  extraordinary  economic  conditions  in  the 
State  justify  the  waiver. 

IV.  Basb  for  Waiver 

Waivers  may  only  be  granted  based 
upon  extraordinary  economic  conditions 
within  the  State. 

V.  Factors  Considered  in  Determining 
Whether  the  Economic  Conditions  in  the 
State  are  so  Extraordinary  as  to  Justify  a 
Waiver 

Generally,  extraordinary  economic 
conditions  will  be  considered  to  be 
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those  beyond  the  control  of  the  State 
that  so  decrease  the  State's  revenues  or 
place  such  heavy  unanticipated 
demands  upoa  those  revenues  (e^., 
resixmding  to  natural  disasters  such  as 
ma)or  hurricane  damage]  as  to  make 
compliance  with  the  maintenance  of 
en'ort  requirement  unreasonable. 

Examples  orextcaordinary  economic 
conditions  include — 

(1)  A  precipitous  decline  in  the 
financial  resources  of  the  State  for 
reasons  beyond  the  control  of  rtie  State 
such  as: 

(a)  A  significant  decrease  in  the  value 
of  the  State's  taxable  resources; 

(b)  The  removal  of  significant 
amounts  of  property  from  the  State's  tax 
roll  due  to  commercial  and/or  industrial 
out-migration  or  as  a  result  of  Federal 
Government  action; 

(2)  An  uncontrollable  diversion  of 
available  revenue  to  other  purpnses  to 
accommodate  emergency  crrcBmstances 
such  as  those  resuitrng  from  a  natural 
disaster  and 

(3)  Any  other  extraordinary  economic 
conditions  within  the  State  affecting  the 
State's  ability  to  comply  with  the 
maintenance  of  effort  requirement 

Shortfalls  in  State  tax  revenues  due  to 
tax  initiatiTes  or  referenda,  or  the  faihire 
of  the  State  to  raise  tax  rates,  etc,  will 
generally  not  be  considered 
extraordinary  economic  conditions. 

Ml.  Form  and  Content  of  a  Waiver 
Request 

A  request  foe  a  waiver  may  be 
included  as  a  separate  part  of  the 
application  for  the  ADMS  Block  Grant 
or  may  be  submitted  separately  in  the 
form  of  a  letter  to  the  Administrator.  In 
either  case,  the  request  must  be 
specifically  signed  by  the  Governor  ^ 
the  State  since  the  conditicms  necessary 
to  justify  the  waiver  will  be  statewide 
economic  conditions  beyond  the 
jurisdiction  of  the  State  Agency 
administering  the  bloclc  grant  and  will 
involve  issues  of  intrastate  rebudgeting. 

The  request  should  state; 

1.  The  nature  of  the  extraorduiary 
economic  (;ircumslance8  in  the  State 
necessit.iting  the  waiver.  If  the 
extraordinary  economic  conditions  are 
conditions  which  existed  for  the  two 
years  immediately  prior  to  the  fiscal 
year  for  which  the  State  is  seeking  a 
waiver,  the  Slate  should  demonstrate 
why  such  continuing  conditions  may  be 
considered  extraordinary  in  view  of 
their  continuing  nature.  The  State  should 
also  address  why  these  conditions  have 
not  already  been  reflected  in  State 
expenditures  for  those  years  thus 
already  reducing  the  required 
maintenance  of  effort  level  for  the  year 
for  which  the  waiver  is  being  sought. 


2.  How  those  eimnstancea  prevent 

the  State  from  complying  with  the 
requirement. 

3.  The  precise  extent  of  the  decrease 
in  State  ADMS  expenditures  that  will  be 
necessary  and  die  subscqncat  level  tfte 
State  is  able  to  coBMuit  to  for  the  period 
of  the  waiver. 

4.  The  effect  of  the  proposed  decrease 
in  State  expencbtures  on  the  individuals 
in  the  State  who  need  alcohol,  dng 
abuse,  and  mental  health  services. 

5.  The  extent  and  manner  of  the 
State's  commitment  to  returning  to  pre- 
waiver  expenditure  levels  for 
subsequent  fiscal  years. 

6.  Any  other  factor  the  State  wishes  to 
be  considered. 

Vn.  DuiatioB  of  Waiver  ~ 

A  waiver  will  only  be  granted  for  a 
speciflc  Federal  fiscal  year.  If  necessary, 
an  additional  waiver  must  be  sought  for 
an  additional  fiscal  year.  Each 
subsequent  year's  request  for  a  waiver 
will  be  reviewed  as  a  "stand  alone" 
request.  No  presumption  concerning 
validity  will  be  accorded  a  request  due 
to  the  granting,  or  failure  to  grant  a 
previous  request. 

VIII.  ESetA  ef  Waiver  en  the  Amount  of 
the  ADMS  Block  Grant  Award 

The  granting  of  a  waiver  will  have  no 
effect  on  the  amount  of  the  ADMS  Block 
Grant  award.  The  award  will  be  for  the 
full  amount  for  which  the  State  is 
otherwise  entitled. 

IX.  State  Notification  of  Disposition  at 
Waiver  Request 

(1)  If  the  States  requests  a  waiver  as 
part  of  its  application  and  die  waiver  is 
granted,  the  waiver  will  be  specified  in 
the  terms  and  conditions  of  award.  If  the 
waiver  is  not  granted,  the  State  will  be 
notified  by  a  tetter  from  the 
Administrator  addressed  to  the 
Goremor,  with  a  ettpy  to  the  State 
Agency  administering  the  ADMS  Block 
Grant 

(2)  If  the  States  requests  a  waiver  in 
the  form  of  a  letter  from  the  Governor  to 
the  Administrator,  ADAMH.^,  the  State 
will  receive  a  letter  from  the 
Administrator  to  the  Governor,  copy  to 
the  State  Administering  Agency, 
notifying  the  State  of  the  di^>osition  of 
the  request.  If  the  request  is  granted,  the 
waiver  will  also  be  reflected  in  the  next 
regularly  scheduled  quarterly  revision  to 
the  award  (if  any). 

The  notification  of  a  waiver  being 
granted  will  contain  information 
concerning  the  conditions  of  the  waiver. 

X.  Submission  of  Application 

The  Secretary  has  delegated  the 
authority  to  grant  State  requests  for 


waiver  to  die  Aihiielstiutui.  Alcohol. 
Drug  Abuse  ad  Mental  Hcahk 
Acbninistntiaii  (ADAMHAjLllie 
AdauniatcBtar  wiM  wview  a  State's 
request  ior  a  waiver  »id  w^  provide  a 
wi  icren  decision  to  tike  State  not  later 
than  120  Amy%  after  the  request  was 
received. 

Consistent  with  Section  V  above,  the 
request  for  waiver  must  be  signed  by  the 
States  Chief  Executive  Officer  (CEOJ. 
and  submitted  as  part  of  the  appHcation 
or  separately  in  the  form  of  a  letter. 
When  submitted  as  a  letter,  the  request 
should  be  addressed  to:  Frederick  K. 
Goodwin,  M.D.,  Administrator,  Alcohol, 
Drug  Abase,  and  Mental  Health 
Administratioa  56Q0  Fishers  Lane, 
Room  12-105,  Rockville,  Maryland 
20857. 

If  you  have  any  further  questions  on 
the  waiver  issue  or  the  guideliites. 
please  contact  Mr.  Thomas  Reynolds. 
Grants  Management  Officer,  ADAMHA 
Block  Grant  Programs,  5600  Fishers 
Lane,  Room  13C-20,  Rockville, 
Maryland  20857  (301  /443-3334). 

Note:  The  mformatien  coilection 
requirenents  contained  in  this  Notice  Iwve 
bene  submitted  for  review  to  tlw  Office  ef 
Management  and  Bsdget  io  aGeardance  widi 
the  Paperwork  Reduction  Act  of  1980l  Any 
comments  on  tlie  informatioB  caUectiao 
requirements  af  this  Notine  should  \x 
directed  to:  U.S.  Public  Health  Service.  Attn: 
PRA.  Hubert  H.  Fiiunphrey  Buikiing.  Roem 
721 H.  200  Independence  Avenue.  SW., 
Washington.  DC  20201  and  to  the  Office  of 
Infonnation  an  Regulatory  Affairs,  OMB. 
New  Executive  OfGce  BmUiag,  Room  320e, 
Washington.  D.C.  20503  (Attn:  Desk  Officer 
for  DHHS). 

Dated:  May  24. 1989. 
Fradedck  K.  Goodwin. 

Administrator,  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration. 

(FR  Doc.  89-^13125  Piled  e-l-tft  8:45  am) 
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Alcohol,  Drug  Abuee,  and  Mental 
Heaitti  Servicea  Block  Grant  State 
Waiver  Guidelines;  50  Percent  Set- 
Aside  for  Intravenous  Drug  Atxise — FY 
1989 

agency:  Alcohol,  Dnjg  Abuse,  and 
Mental  Health  Administration. 

ACTION:  Notice. 


I.  Statutory  Authority 

The  Comprehensive  Alcohol  Abuse, 
Drug  Abuse,  and  Mental  Health 
Antendments  Act  of  1968  (Pub.  L  100- 


23608 


Fedfl  Register  /  Vol  54.  No.  105  /  Friday.  June  2.  1989  /  NoUces 


600,  section  2023),  amends  section  1912A 
of  the  Public  Health  Service  Act,  by 
authorizing  the  Secretary,  Department  of 
Health  and  Human  Services,  upon  the 
request  of  a  State,  to  waive  all  or  part  of 
the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Services  (AOMS)  Block  Grant 
requirement  that  the  State  expend  not 
less  than  50  percent  of  the  State's  share 
of  the  amounts  appropriated  in  the  Anti- 
Drug  Abuse  Act  of  1968  ($125  million)  to 
carry  out  programs  for  the  treatment  of 
intravenous  drug  abuse,  described  in 
section  1915(c)  of  the  PHS  Act. 

n.  Discretioiiary  Waiver 

The  granting  of  this  waiver  is  a 
discretionary  matter  subject  to  the 
decision  of  the  Secretary,  based  on  the 
merits  presented  by  the  State  in  their 
request.  The  Secretary  will  assess  the 
State  request  for  reasonableness  and 
consistency  ivith  the  following  criteria 
in  considering  each  request  for  waiver. 

m.  Statutory  Provisions 

Section  1912A  of  the  Public  Health 
Service  Act  indicates  the  following: 

(i)(l)  For  fiscal  year  1989,  the 
Secretary  may  not  make  payments  to  a 
State  from  amounts  appropriated  in  the 
Anti-Drug  Abuse  Act  of  1988  for 
allotments  under  this  subpart  unless  the 
State  agrees  that — 

(A)  such  payments  will  be  expended 
only  for  the  purpose  of  carrying  out 
programs  for  substance  abuse:  and 

(B)  in  carrying  out  such  programs,  the 
State  will  expend  not  less  than  50 
percent  of  such  payments  to  carry  out 
the  programs  of  treatment  for 
intravenous  drug  abuse  described  in 
section  1915(c). 

Section  1915(c]  indicates,  in  part  that 
States  may  use  these  monies  to  develop, 
implement,  and  operate  programs  of 
treatment  for  intravenous  drug  abuse, 
with  priority  given  to  programs  to  treat 
individuals  infected  with  the  etiologic 
agent  for  acquired  immune  deficiency 
syndrome;  to  train  drug  abuse 
counselors  and  other  health  care 
providers  to  provide  such  treatment;  and 
to  carry  out  outreach  activities  for  the 
purpose  of  encouraging  individuals  in 
need  to  undergo  such  treatment. 

(2)  The  Secretary  may.  upon  request 
of  the  State,  waive  all  or  part  of  the 
requirement  established  in  paragraph 
(1)(B)  for  the  State  if  the  Secretary 
determines  that  the  incidence  of 
intravenous  drug  abuse  in  the  State  does 
not  require  the  level  of  fimding  required 
in  such  paragraph.  The  Secretary  shall 
act  upon  a  request  for  such  a  waiver  not 
later  than  120  days  after  the  date  on 
which  the  request  is  made.  The 
Secretary  may  approve  such  a  request 
only  after  providing  interested  persons 


in  the  State  an  opportunity  to  comment 
upon  the  request 

IV.  Guidelines  for  State  Request  for 
Waiver 

The  Secretary  shall  consider  the 
extent  to  which  the  waiver  request 
addresses  or  includes  the  following 
information: 

A.  A  narrative  description  of  the 
nature  and  extent  of  the  incidence  and 
prevalence  of  intravenous  (VI]  drug 
abuse  in  the  State,  especially  as  it 
relates  to  all  other  substance  abuse 
(discussion  should  include  the  relative 
costs  of  treatment,  if  this  information  is 
available), 

B.  Other  Federal,  State,  and  local 
funding  available  in  the  State  to  provide 
services  to  IV  drug  abusers  and  other 
substance  abusers  in  the  State,  in 
relation  to  the  amount  required  to  be 
expended  by  the  State  in  accordance 
with  this  section  of  the  Anti-Drug  Abuse 
Act  of  1988,  and 

C.  Documented  evidence  of  the 
procedure(s)  used  by  the  State  to 
provide  the  opportimity  for  interested 
persons  in  the  State  to  comment  upon  a 
request  for  this  waiver. 

The  State  must,  in  the  request  for 
waiver,  specify  the  exact  dollar  amount 
to  be  waived  by  the  Secretary. 

The  State  should  consider  using  the 
following  data  sources  to  support  and 
document  the  request  for  waiver. 
Comparatively  low  numbers  of  IV  drug 
abusers  in  the  following  sources  would 
tend  to  support  the  State's  request  that 
the  requirement  for  a  50  percent  IV  set- 
aside  should  be  waived. 

A.  Narrative  Description 

The  following  information  sources 
may  be  valuable  for  State  use  in 
documenting  the  extent  of  the  IV  drug 
problem  in  the  State: 

1.  The  number  of  clients  in  treatment 
with  IV  drug  abuse  problems,  based  on 
information  from  State  management 
information  systems; 

2.  Client  information  reported  to  the 
State  Alcohol  and  Drug  Abuse  Profile 
(SADAP),  as  compiled  by  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors  (NASADAD): 

3.  Estimates  of  IV  drug  abusers 
contained  in  the  latest  National  Drug 
and  Alcohol  Treatinent  Unit  Survey, 
jointly  conducted  by  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  and  the  National  Institute  on 
Drug  Abuse; 

4.  The  number  of  persons  known  to  be 
infected  with  the  AIDS  virus,  based  on 
an  IV  drug  problem,  as  may  have  been 
reported  by  the  State  to  the  Federal 
Centers  for  Disease  Control; 


5.  Information  from  the  U.S. 
Department  of  Justice  Drug  Use 
Forecasting  (DUF)  system  on  arrestees 
who  may  have  FV  drug  problems; 

6.  Arrest  rates  in  the  State  related  to 
heroin  and/or  cocaine  possession,  sale. 
or  other  criminal  offenses; 

7.  State  household  or  general 
population  surveys  reflecting  estimates 
of  annual  and  current  use  of  drugs 
which  have  an  IV  route  of 
administration;  and, 

8.  Waiting  lists  in  publicly-funded 
methadone  or  related  types  of  treatment 
units. 

The  above  is  only  a  recommended  list 
and  should  not  be  considered 
exhaustive. 

States  may  also  consider  and  discuss 
the  number  of  treatment  slots  in  the 
State;  the  utilization  rate  of  those  slots; 
the  quality  and  effectiveness  of 
treatment  services  for  IV  drug  abusers 
in  the  State:  and  the  extent  and 
effectiveness  of  existing  or  planned 
outreach  and/or  prevention  activities 
directed  to  those  individuals  at  high  risk 
for  IV  drug  abuse. 

B.  Availability  of  Resources 

The  State  request  for  waiver  should 
include  a  brief  assessment  of  the 
resources  available  to  the  State  in  the 
current  fiscal  year  for  drug  abuse 
treatment  and  prevention  services,  with 
emphasis  on  services  to  individuals  with 
an  rv  route  of  administration. 

Information  may  be  in  such  form  and 
content  as  may  be  determined  by  the 
State  to  accurately  describe  the  source 
and  use  of  such  monies  based  on  State 
financial,  audit,  or  other  reporting 
mechanisms. 

Such  a  description  should  be 
consistent  with  information  the  State 
may  include  in  their  annual  reports  to 
the  Federal  Government  under  the 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Services  (ADMS)  Block  Grant.  This 
section  should  also  be  consistent  with 
other  reporting,  such  as  to  the 
NASADAD  survey. 

C.  Public  Comment  on  the  Request  for 
Waiver 

For  FY  1989.  Uie  State  request  for  a 
waiver  must  certify  that  there  is 
evidence  that  interested  persons  in  the 
State  had  an  opportunity  to  comment  on 
the  State's  request. 

Accordingly,  it  is  suggested  that  the 
State  establish  a  mechanism  for  public 
input  (in  a  manner  and  form  to  be 
determined  by  the  State)  which  solicits 
comments-from  appropriate  State  and 
local  officials,  health  planning 
organizations,  community  and  ethnic 
focus  groups,  local  elected  and  other 


public  officials,  public  and  private 
sector  treatment  service  providers,  the 
general  public,  and  any  others  who  may 
wish  to  provide  testimony. 

D.  Miscellaneous  Information 

The  State  request  for  waiver  may 
contain  any  other  evidence  or 
documentation  which  the  State  wishes 
to  include  supporting  the  requested 
waiver. 

V.  Submission  of  Application 

The  Secretary  has  delegated  the 
authority  to  grant  State  requests  for 
waiver  to  the  Administrator.  Alcohol, 
Drug  Abuse  and  Mental  Health 
Adminisb-ation  (ADAMHA).  The 
Administrator  will  review  a  State's 
request  for  a  waiver  and  will  provide  a 
written  decision  to  the  State  not  later 
than  120  days  after  the  request  was 
received. 

The  request  for  waiver  must  be  signed 
by  the  State's  Chief  Executive  Officer 
(CEO),  or  an  official  designated  by  the 
CEO,  and  should  be  limited  to  not  more 
than  five  single-spaced  pages  (plus 
appropriate  attachments).  The  request 
should  be  forwarded  to:  Frederick  K. 
Goodwin.  Administrator.  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration.  5600  Fishers  Lane, 
Room  12-105.  Rockville,  Maryland 
20857.  ,' 

r 

If  you  have  any  further  questions  on 
the  waiver  issue  or  the  guidelines, 
please  contact  Mr.  George  Kanuck, 
Division  of  Intergovernmental  Affairs 
and  Data  Policy,  Office  of 
Communications  and  External  Affairs. 
ADAMHA,  at  (301)  443-3820. 

Note:  The  information  collection 
requirements  contained  in  this  Notice  have 
been  submitted  for  review  to  the  Office  of 
Management  and  Budget  in  accordance  with 
the  paperwork  Reduction  Act  of  1980.  Any 
comments  on  the  information  collection 
requirements  of  this  Notice  should  be 
directed  to:  U.S.  Public  Health  Service.  Attn: 
PRA,  Hubert  H.  Humphrey  Building,  Room 
721H,  200  Independence  Avenue.  SW. 
Washington,  DC  20201  and  to  the  Office  of 
Information  and  Regulatory  Affairs.  OMB, 
New  Executive  OHice  Building,  Room  3208, 
Washington,  DC  20503.  (Attn:  Desk  Officer 
for  DHHS). 

Dated:  May  24, 1989. 
Fraderick  K.  Goodwin, 

Administrator,  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration. 

[FR  Doc.  89-13124  Filed:  6-1-89;  8:45  am) 
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Alcohol.  Drug  Abuse,  and  Mental      - 
Health  Services  Block  Grant  State 
Wahrer  Guidelines;  Construction  or 
Rehabilitation  of  Substance  AlHise 
Facilities 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
AcnoN:  Notice. 

I.  Statutory  Authority 

The  Comprehensive  Alcohol  Abuse, 
Drug  Abuse,  and  Mental  Health 
A.mendments  Act  of  1988  (Pub.  L  100- 
690,  section  2024).  amends  section  1915 
(b)  of  the  Public  Health  Service  Act  by 
authorizing  the  Secretary  (Department 
of  Health  and  Human  Services)  to  grant 
a  waiver  for  the  use  of  funds  from  the 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Services  (ADMS)  Block  Grant  for  die 
construction  or  rehabilitation  of 
substance  abuse  facihties. 

n.  Discretionary  Waiver 

The  granting  of  this  waiver  is  a 
discretionary  matter  subject  to  the 
decision  of  the  Secretary,  based  on  the 
individual  merits  of  each  request.  The 
Secretary  will  not  automatically  grant 
each  waiver. 

in.  Statutory  Provisions 

Section  1915  (b)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
grant  a  waiver  to  use  ADMS  Block 
Grant  funds  for  construction  of  a  new 
facility  or  rehabilitation  of  an  existing 
facility  imder  the  following 
circumstances: 

1.  Funds  must  be  used  for  the 
construction  of  a  new  facility  or 
rehabilitation  of  an  existing  facility,  but 
not  for  land  acquisition. 

2.  The  State  must  demonstrate  that 
adequate  treatment  cannot  be  provided 
through  the  use  of  existing  facilities  and 
that  alternative  facilities  in  existing 
suitable  buildings  are  not  available. 

3.  The  State  must  identify  a  specified 
amount  of  ADMS  Block  Grant  funds  for 
which  a  waiver  is  sought  and  describe 
how  these  funds  will  be  used  to 
construct  or  rehabilitate  a  .specified 
number  of  beds  for  residential  treatment 
and/or  specified  number  of  slots  for 
outpatient  treatment.  These  calculations 
must  be  supported  by  reasonable 
estimates  of  their  costs  of  construction 
or  rehabilitation. 

4.  The  State  must  carefully  design  a 
program  that  will  minimize  the  costs  of 
additional  beds. 

5.  The  State  must  agree  to  make 
available  non-Federal  contributions  in 
cash  for  construction  and  rehabilitation 
in  an  amount  equal  to  not  less  than  $1 
for  each  $1  of  ADMS  Block  Grant  funds 
requested  for  this  purpose. 


IV.  Guidelines  for  State  Request  for 
Waiver 

In  determining  whether  to  grant  a 
waiver,  the  Secretary  shall  consider  the 
extent  to  which  the  waiver  application 
demonstrates  or  includes  the  following 
in  a  narrative  justification: 

A.  Assessment  of  Need 

Documentation  that  the  State  has 
assessed  the  availability  and  adequacy 
of  treatment  services  in  existing 
facilities  in  reasonable  geographic 
proximity  to  the  site  considered  for 
construction/rehabilitation  and  the 
clients  to  be  served,  and  demonstration 
that  suitable  alternative  facilities  in 
existing  buildings  (schools,  military 
facilities,  etc.)  are  not  available  for 
these  purposes.  States  may  use  any 
available  information  to  support  this 
justification,  including  local  needs 
assessments,  waiting  lists,  survey  data, 
or  other  related  sources. 

The  State  must  include  in  its  request 
for  waiver  the  following  information: 

•  A  brief  description  of  the  project  to 
be  funded  (including  the  type(s)  of 
services  to  be  provided  and  the 
projected  number  of  residential  and/or 
outpatient  clients  to  be  served); 

•  The  specific  amount  of  ADMS  Block 
Grant  funds  to  be  used  for  this  project; 

•  If  for  residential  treatment  the 
number  of  beds  planned; 

•  If  for  outpatient  treatment  the 
number  of  slots  planned. 

B.  Estimate  of  Cost 

The  State's  estimate  of  the  total  cost 
of  the  construction/rehabilitation  (and  a 
description  of  how  these  estimates  were 
determined),  based  on  an  independent 
estimate  of  said  cost  using 
standardized,  compatible  measures  as 
determined  by  an  appropriate  State 
construction  certifying  authority.  An 
assurance  by  the  State  that  all 
applicable  National  (e.g.  National  Fire 
Protection  Association,  Building 
Officials  and  Codes  Administrators 
International),  Federal  (National 
Environmetnal  Policy  Act),  State,  and 
local  standards  for  construction/ 
rehabilitation  of  health  care  facilities, 
will  be  complied  with. 

C.  Obligation  of  Funds 

Documentation  of  the  State's 
commitment  to  obligate  these  funds  by 
the  end  of  the  first  year  in  which  the 
funds  are  available,  and  that  such  funds 
must  be  exp>ended  by  the  end  of  the 
second  year  (PHS  Act  section 
1914(a)(2)). 
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D.  Public  Support 

Certiflcation  that  there  is  public 
support  for  a  waiver  (in  a  manner  and 
fonn  to  be  determined  by  the  State) 
which  allows  opportunity  for  input  hoxa 
appropriate  State  and  local  health 
planning  organizations,  local 
governmental  entities,  and  public  and 
private-sector  service  providers  that 
may  be  impacted  by  the  waiver  request. 
The  procedure  used  and  the  results  of 
that  process  should  be  described  in  the 
waiver  request.  For  FY  1990  and  beyond, 
to  assure  adequate  public  comment  on 
these  matters,  the  State  may  include  a 
request  for  a  waiver  within  the  annual 
State  legislative  public  hearing  process, 
required  under  the  Block  Grant 
legislation  (PHS  Act,  section  1916  (b)). 

£1  Use  for  Substance  Abuse  Facilities 

Evidence  of  a  State  commitment  to 
use  the  proposed  new  or  rehabilitated 
substance  abuse  facility  for  the 
purposes  stated  in  the  request  for 
waiver  for  its  useful  life — at  least  20 
years  for  new  construction  and  at  least 
10  years  for  rehabilitated  facilities.  An 
assurance  that,  if  the  facility  ceases  to 
be  used  for  such  services,  or  if  the 
facility  is  sold  or  transferred  for  a 
purpose  inconsistent  with  the  State's 
waiver  request,  monies  will  be  returned 
to  the  Federal  Government  in  an  amount 
proportionate  to  the  Federal  assistance 
provided,  as  it  relates  to  the  value  of  the 
facility  at  the  time  services  cease  or  the 
facility  sold  or  transferred. 

F.  Minimizing  the  Costa 

A  description  of  the  methods  used  to 
'  minimize  the  costs  for  additional  beds,  if 
the  facility  being  constructed  or 
rehabilitated  is  to  be  used  for  residential 
care.  The  description  should  document 
the  costs  of  the  residential  facilities  in 
the  local  area  or  other  appropriate, 
equivident  sites  in  the  State.  The 
determination  of  how  costs  are  to  be 
minimized  is  within  the  discretion  of  the 
State,  however,  the  details  of  how  this 
determination  was  arrived  at  will  be 
included  in  this  description.  If  the 
waiver  will  enhance  outpatient 
treatment  slots,  the  State  should 
describe  what  steps  were  taken  to 
"minimize"  these  costs. 

estate  Match 

The  Secretary  will  accept  the 
following  statement  as  evidence  that  the 
State  has  agreed  to  comply  with  the 
matching  requirement:  "The  State  of 

agrees  to  match  the  ADMS  Block 

Grant  funds  used  for  the  described 
project  on  a  dollar  for  dollar  cash  basis. 


from  non-Federal  contributions,  totalling 
$ ." 

H.  Miscellaneous  Information 

The  State  request  fur  waiver  may 
contain  any  other  evidence  or 
documentation  which  the  State  wishes 
to  include  supporting  the  requested 
waiver. 

V.  Submission  of  Application 

The  Secretary  has  delegated  the 
authority  to  grant  State  requests  for  this 
waiver  to  the  Administrator.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA).  The 
Administrator  vvill  review  a  State's 
request  for  waiver  for  completeness  and 
consistency  with  the  above  guidelines, 
and  will  provide  a  written  decision  to 
the  State  not  later  than  120  days  after 
the  date  on  which  the  request  was 
received. 

The  request  for  waiver  must  be  signed 
by  the  State's  Chief  Executive  Offlcer 
(CEO),  or  an  ofBcial  designated  by  the 
CEO.  and  should  be  limited  to  not  more 
than  5  single-spaced  pages  (plus 
appropriate  attachments),  llie  request 
should  be  forwarded  to:  Frederick  K. 
Goodwin.  M.D..  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration.  5600  Fishers  Lane. 
Room  12-105.  Rockville.  Maryland 
20857. 

If  you  have  any  further  questions  on 
the  waiver  issue  or  the  guidelines, 
please  contact  Mr.  George  Kanuck, 
Division  of  Intergovernmental  Affairs 
and  Data  Policy,  Office  of 
Communications  and  External  Affah^ 
ADAMHA.  at  (301)  443-3820. 

NotK  The  information  collection 
requirementa  contained  in  this  Notice  have 
been  submitted  for  review  to  the  Office  of 
Management  and  Budget  in  accordance  with 
the  Paperwork  Reduction  Act  of  1960.  Any 
comments  on  the  information  collection 
requirements  of  this  Notice  should  l>e 
directed  to:  U.S.  Public  Health  Service.  Attn: 
PRA.  Hubert  H.  Humphrey  Building.  Room 
721H,  200  Independence  Avenue,  SW 
Washington.  DC.  20201  and  the  Office  of 
Information  and  Regulatory  Affairs,  OMB, 
New  Executive  Office  Building,  Room  3208, 
Washingtoa  D.C.  20503  (Attn:  Desk  Officer 
for  DHHS). 

Dated:  May  24. 1960. 

Frwleiick  K.  Goodwin. 

Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

(FR  Doc  89-13123  Filed  6-1-80:  8:45  am] 
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Centers  for  Disease  Control 
lAimouncenMnt  Now  934] 

Community-based  Demonstration 
Profects  for  Human  Immunodeficienqf 
Virus  (HIV)  Prevention  and  Risk 
Reduction 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
Fiscal  Year  1989  funds  for  Cooperative 
Agreements  for  Community-Based 
Demonstration  Projects  for  Human 
Immunodeficiency  Virus  (HTV)  Research 
Prevention  and  Risk  Reduction 
activities. 

Authority 

This  program  is  authorized  under  the 
Public  Health  Services  Act:  Section 
317(k)(3)  [42  U.S.C.  247b]. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
State  and  local  public  health  agencies, 
including  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau.  The  purpose  of 
this  program  is  to  develop  health 
department-based  programs  which  can 
serve  as  models  for  HIV  Prevention 
Programs.  Health  departments  are 
responsible  for  protecting  the  public 
health  within  their  jurisdication.  and 
therefore  have  the  authority  to 
coordinate  the  activities  necessary  to 
carry  out  this  program. 

Availability  of  Funds 

Approximately  $3,500,000  is  available 
in  Fiscal  Year  1989  to  fund 
approximately  5  awards.  It  is  expected 
that  the  average  award  will  be  $700,000. 
ranging  from  $350,000  to  $1,000,000.  It  is 
expected  that  awards  will  begin  on  or 
about  September  1, 1989,  and  will  be  for 
a  12  month  budget  period  within  a  1  to  5 
year  project  period.  Funding  estimates 
may  vary  and  are  sub|ect  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the 
availability  of  funds. 

The  funds  available  under  this 
program  are  for  research  on  the 
prevention  of  HIV  infection  at  the 
community  level.  Funds  may  be  used  to 
develop,  implement  and  evaluate  new 
interventions,  including  those  targeting 
people  who  are  infected  with  HIV. 
Applicants  are  encouraged  to  have 
research  groups  participate  in  the 
program. 


Purpose 

The  purpose  of  these  awards  is  to 
promote  the  design,  implementation,  and 
evaluation  of  health  department-based 
intensive  programs  in  well-defined 
geographic/sociodemographic 
subdivisions  which  can  then  serve  as 
national  models  of  HIV  Prevention 
Programs.  These  demonstration  areas 
will  design  and  evaluate  prevention 
methods,  determine  their  effectiveness 
and  their  potential  applicability.. 
document  all  activities  and  findings,  and 
facilitate  nationwide  implementation  of 
workable  approaches. 

Program  Requirements 

A.  Recipient  Activities 

1.  Using  available  epidemiologic  data, 
design  and  conduct  assessments  of 
strategies  to  identify  and  recruit 
members  of  at  least  three  of  the 
following  hard-to-reach  populations 
which  may  be  at  elevated  risk  for  HTV 
infection  or  may  be  infected  with  HIV: 

a.  Intravenous  drug  users  not  in 
treatment  programs; 

b.  Men  who  have  sex  with  men  but  do 
not  identify  themselves  as  homosexual 
or  bisexual: 

c.  Individuals  who  exchange  sex  for 
drugs,  money,  or  other  services; 

d.  Runaways,  dropouts,  and  other 
youth  who  may  engage  in  high  risk 
sexual  and  drug  using  behavior;  and 

e.  Persons  who  are  or  have  been  sex 
or  needle  sharing  partners  of  those 
hsted  above,  especially  female  partners. 

The  applicant  must  provide 
appropriate  epidemiologic  information 
to  justify  including  a  target  group  not  on 
this  Ust.  Applicants  with  existing 
cohorts  of  high  risk  individuals,  whether 
or  not  they  are  listed  above,  are 
encouraged  to  contintte  assessment 
activities  %vith  them; 

2.  Develop,  implement,  and  evaluate 
multifaceted  intervention  programs  to 
change  specific  behaviors  of  individuals 
at  risk  of  HIV  infection  in  the 
community.  These  interventions  should 
use,  among  other  modalities,  printed  and 
audiovisual  materials,  fact-to-face 
counseling,  and  other  language  specific 
and  culturally  sensitive  approaches. 
Such  programs  should  focus  particularly 
on  those  hard-to-reach  groups  identified 
by  the  applicant  under  activity  1,  and 
should  teach  the  social  and  technical 
skills  needed  to  allow  behavior  change, 
and  reinforce  continued  and  sustained 
risk  avoidance  after  behavior  change 
has  occurred; 

3.  Promote  changes  in  community 
norms  regarding  HIV/AIDS  risk 
reduction  behavior  by  various  methods 
including  using  mass  and  targeted 
media,  and  encouraging  and  enabling  at 
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risk  individuals  to  disseminate 
Information  to  their  peers  about  risk 
reduction  and  changes  in  norms  for 
behavior.  Such  efforts  should  fucus 
particularly  on  those  hard-to-reach 
groups  identified  by  the  applicant  under 
activity  1; 

4.  Undertake  studies  to  improve  the 
understanding  of  the  determinants  of 
high  risk  behavior  among  individuals  at 
elevated  risk  of  HTV  infection, 
particularly,  but  not  limited  to,  the  hard- 
to-reach  risk  groups  identified  by  the 
applicant  under  activity  1; 

5.  Undertake  studies  to  evaluate 
changes  in  the  prevalence  of  risk 
behaviors  in  the  aforementioned  and 
other  relevant  high  risk  groups,  and  to 
monitor  changes  in  seroprevalence  of 
HTV  in  these  high  risk  groups; 

6.  Evaluate  and  redirect  programmatic 
efforts  in  reaction  to  changes  in 
behaviors  and  HIV  infection  in  the 
identified  risk  groups,  and  use  existing 
data  from  surveillance  systems  to 
monitor  changes  in  other  illnesses  which 
may  correlate  with  behavior  change  in 
identified  risk  groups  or  other  relevant 
risk  groups,  (e.g.,  reportable  sexually 
transmitted  infections,  hepatitis  B,  non- 

A,  non-B  hepatitis);  and 

7.  Maintain  the  programmatic  and 
budgetary  flexibility  to  test  the 
feasibility  of  alternative  control 
strategies,  or  to  conduct  short-term 
studies  which  seek  to  replicate  or 
examine  the  relevance  of  potentially 
important  findings  from  other  HIV 
research  programs  or  other  Conmiunity- 
Based  Demonstration  sites. 

Projects  fimded  through  a  cooperative 
agreement  that  involve  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  under  the 
Paperwork  Reduction  Act. 

B.  Centers  for  Disease  Control 
Activities 

1.  Collaborate  in  the  design  of  studies 
of  incidence  and  prevalence  of  HTV 
infection  and  associated  risk  behaviors 
in  the  groups  imder  investigation; 

2.  Collaborate  in  the  design  of  all 
phases  of  the  evaluation,  provide 
consultation  on  data-collection 
instruments  and  procedures,  and 
provide  coordination  of  research  and 
evaluation  activities  among  sites; 

3.  Participate  in  the  analysis  of 
information  gathered  from  these  and 
other  related  studies; 

4.  Provide  up-to-date  scientific 
information  regarding  risk/protective 
factors  for  HFV  transmission,  and 
coordinate  with  the  national  program  for 
preventing  the  transmission  of  HTV; 

5.  Provide  technical  and  theoretical 
input  in  planning,  operating,  and 
evaluating  prevention  strategies  from 


other  HTV  prevention  research  projects 
and  from  the  literature  on  behavior 
change  and  identify  control  strategies 
requiring  further  testing  and  refinement; 
and 

6.  Develop  course  curricula,  training 
m.aterials,  job  aids,  and  other  learning 
opportunities  to  train  personnel  from 
other  programs. 

Other  Requirements 

Recipients  must  comply  with  the 
document  entitled:  Content  of  Aid- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(October  1988)  (54  FR  10049.  March  9, 
1969). 

All  recipients  must  have  procedures  in 
place  to  ensure  the  confidentiality  of 
patient  records. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  on  the  following  Criteria. 

A.  Competing  Applications 

1.  The  extent  to  which  proposed 
objectives  are  specific,  measurable, 
time-phased,  and  consistent  with  the 
stated  purpose  of  this  program  (10 
points); 

2.  The  extent  to  which  the  applicant's 
proposed  plan  will  identify  and  reach 
appropriate  hard-to-reach  individuals  at 
risk  for  HIV,  and  the  quality  and  scope 
of  the  apphcant's  past  and  current 
activities  to  provide  education  about 
HIV  prevention  and  AIDS  to  high  risk 
individuals  (20  points); 

3.  The  quality  of  the  applicant's 
proposed  interventions  and  strategies  to 
motivate  and  reinforce  risk  reduction 
behavior  change  among  hard-to-reach 
individuals  identified  by  the  applicant 
under  recipient  activity  1.  and  other 
relevant  risk  groups  (15  points); 

4.  The  quality  of  the  applicant's 
proposed  plan  to  promote  changes  in 
community  norms  regarding  HIV 
prevention  and  risk  reduction  behavior, 
and  to  generate  support,  cooperation, 
and  collaboration  with  community 
based  organizations  serving  individuals 
at  high  risk  for  HIV  (15  points); 

5.  The  extent  to  which  the  applicant's 
proposed  plan  will  determine,  monitor, 
and  measure  changes  in  the  prevalence 
of  specific  knowledge,  attitudes,  beliefs, 
and  self-reported  behaviors  (iCABB) 
among  hard-to-reach  individuals 
identified  by  the  applicant  under 
recipient  activity  1.  and  other  relevant 
risk  groups,  and  will  determine,  monitor, 
and  measure  changes  in  community 
norms  (10  points); 

6.  The  quality  of  the  applicant's  plan, 
including  proposed  methods  and 
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instruments  of  measurement,  to  evalute 
the  effectiveness  of  the  strategies  used 
to  access  hard-to-reach  individuals 
identified  by  the  applicant,  the 
effectiveness  of  the  strategies  used  to 
motivate  and  reinforce  behavior  change 
among  those  groups  targeted  by  the 
interventions,  and  the  impact  of  the 
programmatic  efforts  on  community 
norms  (20  points); 

7.  The  extent  to  which  the  applicant's 
proposed  plan  will  enable  it  to  respond 
to  and  redirect  programmatic  efforts 
based  on  new  information,  changes  in 
behavior,  and  changes  in  HTV 
seroprevalence  (5  points);  and. 

&  The  extent  to  v^ch  the  proposed 
staff,  equipment,  and  facilities  for  the 
project  are  adequate  and  the  extent  to 
which  the  applicant  proposes  to  involve 
appropriate  research  groups  (5  points); 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  reasonable  and  consistent  with  the 
intended  use  of  funds. 

B.  Continuation  Applicationa 

Continuation  awards  within  an 
approved  project  period  will  be  made  on 
the  basis  of  availability  of  funds  and 
documented  progress  toward  the 
achievement  of  established  short-  and 
long-range  objectives;  the  extent  to 
which  the  objectives  for  the  new  budget 
period  are  consistent  with  the  purposes 
for  which  the  cooperative  agreement 
was  originally  approved  and  are 
realistic,  specific,  measurble.  and  time- 
phased;  and  the  extent  to  which 
proposed  changes  in  the  need  for 
support  long-term  objectives,  methods 
of  operation,  evaluation  plans  or 
personnel  are  likely  to  enhance  the 
success  of  the  project.  In  addition, 
consideration  will  be  given  to  the  extent 
to  which  the  budget  request  and 
proposed  use  of  project  funds  are 
appropriate  and  reasonable. 

FundiBg  Priorities 

Priority  will  be  given  to  applicants 
applying  for  competing  continuation 
funding.  Current  recipients  have 
baseline  and  follow  up  data  on 
knowledge,  attitudes,  beliefs  and 
behaviors  of  cohorts  of  individuals,  and 
have  existing  staff  familiar  with  the 
program  who  have  established 
relationships  with  other  service 
providers,  research  institutions  and 
community-based  organizations  in 
connection  with  the  program. 

E.0. 12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.118.  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
activity. 

Applkation  Submisaion  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Lin 
Dixon.  Grants  Management  Officer. 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE.,  Room  30a  Atlanta. 
Georgia  30305.  on  or  before  )uly  28, 1989. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarlu  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.  1.  or 
2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Where  To  Obtain  Additianal 
Infonnation 

Information  on  application  procedures 
and  application  package  may  be 
obtained  from  Anne  Fogelsong.  Grants 
Management  Specialist  Grants 
Management  Branch.  Procurement  and 
Grants  Offices,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  AtlanU,  GA  30305,  (404)  842- 
6640  or  FTS  236-e64a 

Please  refer  to  Announcement 
Number  934  when  requesting 
information  and  submitting  any 
application  on  the  Request  for 
AauBistance. 

Technical  assistance  may  be  obtained 
from  Kevin  O'Reilly.  PhD..  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  Atlanta,  GA  30333,  (404)  639- 
2570  or  FTS  23d-257a 

Dated:  May  28. 1989. 
Robert  L  Foster. 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
(FR  Doc  80-13084  Filed  6-1-89;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  890-0162] 

Uneookod  Me«t  for  Animal  Food; 
CompNanc*  Policy  QukM;  Availat>inty 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  (CPG)  7128.23  "Uncooked 
Meat  for  Animal  Food."  The  CPG 
provides  advice  and  guidance  on  policy 
and  case  development  to  FDA  district 
offices  regarding  interstate  shipment  of 
raw  meat  from  dead,  dying,  disabled,  or 
diseased  animals  for  animal  food  use. 
ADONESSCS:  Submit  %vritten  requests  for 
single  copies  of  CPG  7126.23  to  the 
Industry  Information  Staff  (HFV-12). 
Center  for  Veterinary  Medicine.  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20657.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests.  CPG 
7126.23  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration.  Rm.  4-82.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a  jn.  and  4  p.m.,  Monday 
through  Friday. 

POm  nJHTHOI  INFORMATION  CONTACT! 

Marie  A.  Urban 

or 
Charles  M.  Breen. 
Center  for  Veterinary  Medicine  (HFV- 

236). 
Food  and  Drug  Administration, 
5600  Fishers  Lane, 
Rockville,  MD  20857, 
301-443-2830. 

SUPKEMCNTARY  INFORMATION:  FDA  has 
prepared  CPG  7126.23  "Uncooked  Meat 
for  Animal  Food"  to  update  a  policy 
guide  issued  under  the  same  tide  and 
number  on  October  1, 1980.  The  original 
policy  guide  included  background 
information  and  addressed  the 
regulatory  status  of  such  products  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act). 

FDA  is  aware  that  dead,  dying, 
disabled,  or  diseased  animals  may  be 
sold  to  salvagers  for  animal  food  use. 
Uncooked  meat  derived  from  such 
animals  is  adulterated  under  section 
402(a)(5)  of  the  act  (21  U.S.C.  342(a)(5)), 
and  its  shipment  in  interstate  commerce 
for  animal  food  use  is  subject  to 
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appropriate  regulatory  action.  Meat 
from  such  animals  that  has  not  been 
adequately  heat-processed  may  present 
a  potential  health  hazard. 

The  revised  guide  advises  the  district 
offices  to  conduct  preliminary 
investigations  only  as  a  follow-up  to 
complaints  and  reports  of  injuries,  and 
to  contact  the  Center  for  Veterinary 
Medicine  for  advice  and  assistance 
before  they  expend  substantial 
resources  or  recommend  regidatory 
action. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  May  23. 1989. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc  89-13039  Filed  6-1-89;  845  am] 
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(Docket  No.  87P-0274] 

Canned  Green  Beans  Deviating  From 
ttie  Standard  of  Identity;  Extension  of 
Temporary  Permit  for  Market  Testing. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  expiration  date  of  a  temporary 
permit  to  market  test  in  interstate 
commerce  canned  green  beans 
containing  added  glucono  delta-lactone 
is  being  extended.  This  extension  will 
allow  the  permit  holder  to  continue 
experimental  market  testing  of  tiie 
product  while  the  agency  takes  action 
on  the  petition  to  amend  the  standard  of 
identity  for  canned  green  beans  and 
canned  wax  beans  that  was  submitted 
by  the  permit  holder. 

DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  final  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned 
green  beans  and  canned  wax  beans  that 
may  result  from  the  petition  or  30  days 
after  termination  of  such  proposal. 
FOR  FURTHER  INFORMATION  CONTACT 

Arthur  R.  Johnson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414). 
Food  and  Drug  Administration.  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0112. 

SUPPLEMENTARY  INFORMATION:  A 

temporary  permit  was  issued  under  the 
provisions  of  21  CfH  130.17  to  the 
Seymour  Canning  Co.,  530  East 
Wisconsin  St,  Seymour,  WI  54165.  to 
market  test  experimental  packs  of 
canned  green  beans  containing  added 
glucono  delta-lactone.  The  permit  was 
issued  in  order  to  facilitate  market 
testing  of  a  food  that  deviates  from  the 


requirements  of  the  standard  of  identity 
promulgated  under  section  401  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  341).  Notice  of  issuance  of  the 
temporary  permit  to  the  Seymour 
Canning  Co.  was  published  in  the 
Federal  Register  of  October,  22. 1987  (52 
FR  39563). 

Seymour  Canning  Co.  has  requested 
that  the  temporary  permit  be  extended 
so  that  the  market  test  period  can 
continue  while  the  agency  considers 
action  on  a  petition  submitted  on  behalf 
of  the  SejTnour  Canning  Co.,  the 
American  National  Can  Co.,  and 
Finnsugar  Bioahemicals,  Inc.,  to  amend 
the  standard  of  identity  for  canned 
green  beans  and  canned  wax  beans  (21 
CFR  155.120).  FDA  has  concluded  that  it 
is  in  the  interest  of  consumers  to  issue 
the  extension. 

As  provided  in  21  CFR  130.17(i).  FDA 
is  inviting  interested  persons  to 
participate  in  the  market  test  under 
conditions  that  apply  to  the  Seymour 
Canning  Co.,  including  the  labeling 
requirements  and  the  amounts  of  test 
product  to  be  distributed,  except  that 
the  designated  areas  of  distribution 
shall  not  apply. 

Any  interested  person  who  wishes  to 
participate  in  the  market  test  must 
notify,  in  writing,  the  Acting  Director. 
Division  of  Food  Chemistry  and 
Technology  (HFF-410),  Food  and  Drug 
Administration,  200  C  Street  SW., 
Washington.  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed,  the  areas  of 
distribution,  and  labeling  that  will  be 
used  for  the  test  product. 

FDA  is  extending  the  expiration  date 
so  that  the  permit  expires  either  on  the 
effective  date  of  a  final  rule  for  any 
proposal  to  amend  the  standard  of 
identity  for  canned  green  beans  and 
canned  wax  beans  that  may  result  from 
the  petition  or  30  days  after  termination 
of  such  a  proposal.  All  other  conditions 
and  terms  remain  the  same. 

Dated:  May  19, 1989. 

Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  8^-13040  Filed  6-1-89;  8:45  am] 
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Public  Health  Service 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitiona  Received 

agency:  Public  Health  Service.  HHS. 
ACTION:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 


petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
'  petitions. 

FOR  FURTNER  MFORMATION  CONTACT 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Claims  Court  717  Madison  Place 
NW.,  Washington,  DC  20005.  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Director.  Vaccine  Injury 
Compensation  Program.  Parklawn 
Building.  5600  Fishers  Lane,  Room  4-101, 
Rockville,  MD  20857,  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 

Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  SubtiUe  2  of  Tide 
XXI  of  the  PHS  Act  42  U.S.C.  300aa-10 
et  seq^  provides  that  those  seeking 
compensation  are  to  file  a  i>etition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  TTie  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  to 
take  evidence,  conduct  hearings  as 
appropriate,  and  to  submit  to  the  Court 
proposed  findings  of  fact  and 
conclusions  of  law. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and.  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2)  of  tiie  PHS  Act  42 
U.S.C.  300aa-12(b)(2).  requires  that  die 
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Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  flled.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  April  27  through  May  22, 1989. 
Section  2112(b)(2)  also  provides  that  the 
special  master  "shall  a^ord  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  petition  that  the 
petitioner  either 

(a)  "sustained,  or  had  significantly 
aggravated,  an  illness,  disability,  injury, 
or  condition  not  set  forth  in  the  Vaccine 
Injury  Table  (see  section  2114  of  the 
PHS  Act)  but  which  was  caused  by"  one 
of  the  vaccines  referred  to  in  the  table, 
or 

(b)  "sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  Invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "rom  nmrmm  mromiATiON 
COMTACT)  with  a  copy  to  PHS 
addressed  to  Director.  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  Suite  ft- 
05,  Rockville.  MD  20857.  The  Courfs 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  Title  44.  United  States 
Code,  related  to  paperwork  reduction. 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

UstofPetitioas 

1.  Helen  Chronister  on  Behalf  of  Dennis 
Wayne  Childress.  Madisonville. 
Kentucky,  Claims  Court  Docket  No. 
80-41  V 

2.  Edna  O'Dell  on  Behalf  of  Michael  Lee 
Richmond,  Cedar  Rapids.  Iowa. 
Claims  Court  Docket  No.  89-42  V 


3.  Barbara  Brading  Tison.  Lebanon. 
^Ohio.  Claims  Court  Docket  No.  89^3 

V 

4.  James  Tucker  on  Behalf  of  Calvin 
Tucker,  MonticeDo.  Kentucky.  Claims 
Court  Docket  No.  89-44  V 

5.  Thomas  Rousseau  and  Carolyn 
Rousseau  on  Behalf  of  Trevor 
Rousseau.  Asuncion,  Paraguay, 
Claims  Court  Docket  No.  89-45  V 

6.  Clinton  Eugene  Eads  and  Toni  Lynne 
Eads  on  Behalf  of  Justin  Happy  Eads. 
Shawnee,  Oklahoma.  Claims  Court 
Docket  No.  89-46  V 

7.  Ann  Tom  on  Behalf  of  Manchester 
Tom.  Honolulu,  Hawaii,  Claims  Court 
Docket  No.  89-47  V  and  89-48  V 

8.  Kelli  Delozier  and  Brown  Delozier  on 
Behalf  of  Mallori  Delozier,  Dallas, 
Texas,  Claims  Court  Docket  No.  89-49 
V 

9.  Scott  R.  Young  and  Crystal  Young  on 
Behalf  of  Scott  W.  Young,  Morristown, 
Pennsylvania,  Claims  Court  Docket 
No.  89-50  V 

10.  Sandra  Massing  and  Je^ery  Massing 
on  Behalf  of  Christopher  Massing, 
Overlemd,  Kansas,  Claims  Court 
Docket  No.  89-51  V 

11.  Kyle  Stinson  on  Behalf  of  Tyler 
McKinley  Stinson,  New  Holland, 
Ohio,  Claims  Court  Docket  No.  89-52 
V 

12.  Mine  Sue  McClain  on  Behalf  of  Rita 
Kay  McClain,  Milan.  Tennessee, 
Claims  Court  Docket  No.  89-53  V 

13.  Renae  Flynn  and  Michael  Flynn  on 
Behalf  of  Christopher  Michael  Flynn. 
Torrance,  California,  Claims  Court 
Docket  No.  89-54  V 

14.  John  Vinyard  and  Patsy  Vinyard  on 
Behalf  of  Jason  Warren  Vinyard,  Cobb 
County,  Georgia,  Claims  Court  Docket 
No.  89-55  V. 

Dated:  May  28, 1989. 

John  H.  Kelso. 

Acting  Administrator. 

[FR  Doc  89-13041  Filed  0-1-89;  8:45  am) 
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AgeiKy  Fomw  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  May  26, 1980. 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 


1.  Application  for  Correction  of  Public 
Health  Service  Commissioned  Corps 
Records — 0937-0095 — An  application  is 
submitted  by  present  and  former  PHS 
Commissioned  Corps  o^icers  to  request 
correction  of  an  error  or  alleged 
injustice  in  their  personnel  records.  The 
information  submitted  is  used  by  the 
Board  for  Correction  to  determine  if  an 
error  or  injustice  has  occurred  and  to 
rectify  such  error  or  injustice. 
Respondents:  Individuals  or  households. 
Federal  agencies  or  employees;  Number 
of  Respondents:  25;  Number  of 
Responses  per  Respondent- 1;  A  verage 
Burden  per  Response:  4  hours; 
Estimated  Annual  Burden:  100  hours. 

2.  HIV  Prevention  Programs  in 
Minority  and  Other  Community-Based 
Organizations  Project  Reports — NEW — 
CDC  will  award  cooperative  agreements 
to  approximately  75  minority  and  other 
community-based  organizations  serving 
populations  with  and  at  risk  of  HIV 
infection  and  AIDS.  This  clearance 
request  is  to  have  funded  HTV 
prevention  programs  submit  a  quarterly 
narrative  report  to  CDC.  These  reports 
will  be  used  as  monitoring  and 
evaluation  mechanisms.  Respondents: 
Non-profit  institutions;  Number  of 
Respondents:  75:  Number  of  Responses 
per  Respondent:  4;  Average  Burden  per 
Response:  4  hours;  Estimated  Annual 
Burden:  1,200  hours. 

3.  National  Ambulatory  Medical  Care 
Survey— 0920-0134 — Data  collected 
from  office-based  physicians  concerning 
patient  visits  are  aggregated  to  national 
statistics.  The  data  are  used  by  the 
public  and  private  sectors  for  public 
health  planning,  medical  education, 
health  manpower  assessment, 
epidemiologic  studies,  and  other 
medical  care  utilization  research. 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  2,600; 
Number  of  Responses  per  Respondent- 
31;  Average  Burden  per  Response:  .0457 
hours;  Estimated  Annual  Burden:  3.683 
hours. 

4.  The  Framingham  Study  (Cohort  and 
Offspring)— 0925-0218— This  research 
project  involves  physical  examination 
and  testing  of  surviving  members  of  the 
Framingham  study  cohort  and  their 
on'spring.  The  study  will  be  used  to 
further  describe  the  risk  factors, 
occurrence  rates  and  consequences  of 
cardiovascular  disease  in  middle-aged 
and  older  men  and  women. 
Respondents:  Individuals  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 
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Estimated  Annual  Burden 3,525  hours 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  should  be  sent  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washingtoa 
DC  20503. 

Date:  May  26. 1989. 
lames  M.  Friedman. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation). 
IFR  Doc  89-13158  Filed  6-1-89;  8:45  am] 
MIXING  CODE  41«»-17-« 


Office  of  ttM  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  Addition  of 
Routine  Use  to  an  Existing  System  of 
Records 


agency:  Public  Health  Service  (PHS), 
HHS. 

ACnON:  Notification  of  a  new  routine 
use. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  PHS  is 
publishing  notice  of  the  addition  of  a 
new  routine  use  to  system  of  records  09- 
37-0002.  PHS  Commissioned  Corps 
General  Personnel  Records.  Systems  of 
Records,  HHS/OASH/OSG. 
DATES:  PHS  invites  interested  parties  to 
submit  comments  to  the  proposed 
routine  use  on  or  before  July  3, 1989. 
ADDRESS:  Please  submit  comments  to: 
David  W.  Callagy.  Director,  Division  of 
Commiyaioned  Personnel,  Office  of  the 
Surgeon  General  OASH,  Room  4A-15, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
3067. 

Comments  received  will  be  available 
for  inspection  at  the  same  address  from 
6:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Lichtenstein,  Senior  Personnel 
Policy  Specialist,  Office  of  the  Director, 
Division  of  Commissioned  Personnel, 
Office  of  the  Surgeon  General,  OASH, 
Room  4A-15.  Parklawn  Building,  5600 


Fishers  Lane,  Roclcville,  Maryland  20S57. 
(301)  443-3067. 

The  numbers  listed  above  are  not  toll 
free. 

SUPPLEMENTARY  MPORMATtON:  PHS  is 
proposing  to  add  a  new  routine  use 
(#26)  to  permit  disclosures  to  Federal 
Agencies  of  automated  administrative 
and  pereonnel  data  on  those 
commissioned  officers  assigned  to  their 
respective  agencies.  The  information  to 
be  disclosed  includes  data  elements  in 
the  Officer  Information  Summary  (OIS). 
The  purpose  of  the  disclosure  is  to 
facilitate  use  of  this  data  for  normal 
personnel  fimctions  such  as  determining 
qualifications  for  promotion, 
assignments  or  transfers. 

Another  change  to  the  system  notice 
is  to  note  that  officials  in  the  Office  of 
the  Surgeon  General  (OSG),  the  peirent 
organization  of  the  Division  of 
Commissioned  Personnel  (DCP),  are 
authorized  users  of  the  system  of 
records. 

The  final  changes  in  this  notice 
concern  storage  of  the  records.  Tlie 
records  of  inactive  reserve  officers,  who 
are  not  in  the  ready  reserve,  will  now  be 
maintained  at  the  PHS  Health  Data 
Center  in  Carville,  LA.  If  an  inactive 
reserve  officer  changes  status,  that 
officer's  record  is  returned  to  DCP. 
Records  for  persons  who  no  longer  have 
an  active  relationship  with  the  PHS 
Commissioned  Corps  are  sent  to  the 
National  Personnel  Record  Center 
(NPRC)  in  St.  Louis,  Missouri  after  one 
year.  Records  of  retired  officials  will 
also  be  sent  to  NPRC  after  four  years. 

Dated:  May  24, 1989. 
Wilfofd  I.  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management 

0»-37-0002 

SYSTEM  name: 

PHS  Commissioned  Corps  General 
Personnel  Records,  HHS/OASH/OSG. 

SECUfirrY  classification: 

None. 

SYSTEM  LOCATION: 

Division  of  Commissioned  Personnel, 
Office  of  the  Surgeon  General/OASH, 
Room  4-35,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Records  in  this  system  are  kept  at  the 
address  shown  above  when  the  person 
to  whom  the  record  pertains  has  an 
active  relationship  with  the  PHS 
Commissioned  Corps  personnel  system. 
Records  for  inactive  reserve  officers, 
who  are  not  ready  reserve,  who  have  a 
potential  active  relationship  with  the 
PHS  Commissioned  Corps  personnel 


system,  are  maintained  at  the  address 
above. 

PHS  Health  Data  Center.  GW  Long 
Hansen's  Disease  Center,  Building  12, 
Carville,  Louisiana  70721. 

If  an  inactive  officer  changes  status, 
his  or  her  records  are  returned  to  the 
Division  of  Commissioned  Personnel  for 
disposition. 

Records  for  individuals  who  no  longer 
have  an  active  relationship  with  the 
PHS  Commissioned  Corps  personnel 
system  are  sent  to  the  following 
locations  after  one  year. 

National  Personnel  Record  Center, 
Civilian  Personnel  Records.  Ill 
Winnebago  Street,  St  Louis,  Missouri 
63118. 

Records  for  retired  officers  are  also 
sent  to  SL  Louis  after  four  years.  When 
retired  officers  become  deceased,  the 
records  are  returned  to  DCP  for  one  year 
and  then  returned  to  St.  Louis.  Records 
in  this  system  that  are  kept  at  the  St 
Louis  location  are  considered  closed.  A 
record  is  closed  two  years  from  the  date 
on  which  one  of  the  following  occurs:  a 
fmal  decision  has  been  made  that  an 
applicant  is  no  longer  under 
consideration  for  an  appointment  to  the 
commissioned  corps;  the  person  to 
whom  the  record  pertains  has 
permanently  severed  all  ties  with  PHS; 
or  the  person  to  whom  the  record 
pertains  is  deceased. 

Critical  data  that  can  be  used  to 
construct  key  actions  concerning  an 
individual's  appointment,  creditable 
service,  compensation,  retirement,  or 
benefits  may  be  micro-fiched  and  stored 
at  a  location  apart  from  the  system 
locations  shown  above  to  serve  as  an 
emergency  data  base  in  the  event  the 
original  records  are  destroyed.  Because 
this  data  is  intended  to  be  used  only  in 
the  event  that  the  original  records  are 
destroyed,  it  includes  only  duplicates  of 
existing  records  maintained  at  the 
system  locations  shown  above.  For  this 
reason,  disclosure  from  and  access  to 
this  data  will  generaUy  be  unnecessary, 
since  requests  for  disclosure  or  access 
will  be  granted  from  the  original 
records. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  9 
can  be  obtained  from  the  system 
manager  at  the  Rockville,  Mar>'land 
location  identified  above. 

CATEOORIES  OF  MOIVIOUALS  COVENB)  BY  THE 
SYSTEM: 

Individuals  who  are  part  of  or  who 
have  some  relationship  with  the  Public 
Health  Service  (PHS)  Commissioned 
Corps,  including:  active  duty 
commissioned  officers,  former 
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commissioned  officere,  inactive  reserve 
officers,  retired  commissioned  ofBcers. 
deceased  commissioned  officers, 
dependents  and  survivors  of  the  above, 
former  spouses  of  retired  officers,  and 
applicants  to  the  PHS  Commissioned 
Corps. 


cATioonm  Of  moomm  m  tmi  twreiK 
These  records  contain: 

1.  Applications  for  appointment, 
references  and  other  documents  relating 
to  qualifications  or  suitability  for 
appointment  and  assignment  including 
medical  intern  and  residency 
evaluations: 

2.  Official  Personnel  Folders  (OPFs), 
for  all  officers  who  are,  or  were  at  one 
time,  on  active  duty,  which  include:  All 
documents  related  to  the  application 
and  appointment  process;  effectiveness 
reports;  career  development  and  training 
records;  documents  relating  to 
assignment,  promotion,  retention, 
separation,  and  all  other  personnel 
actions;  records  of  personnel  actions 
relating  to  pay,  travel,  and  allowances 
(including  overseas  educational 
allowances  for  dependents); 
dociunentation  of  dependant  stahis  used 
to  determine  entitiement  or  eligibility  for 
beneHts  and  identification  and  privilege 
cards;  applications  and  records  of 
Service  action  relating  to  the 
Commissioned  Officer  Residency 
Deferment  Program  and  Commissioned 
Officer  Student  Training  and  Extern 
Programs;  survivor  benefit  elections; 
information  supporting  officer  awards, 
honors  and  commendations; 
documentation  supporting  non-board 
terminations  and  reprimands  issued 
after  final  administrative  action;  pay 
records  and  medical  data  after 
separation  or  death  of  the  subject 
individual;  and  leave  records; 

3.  Worksheets,  internal  forms,  internal 
memoranda,  and  other  docimients  which 
result  in,  or  contribute  to  an  action 
resulting  in  a  record  identified  in  2. 
above; 

4.  Service  Record  Cards  (summarizing 
personnel  actions);  and 

5.  Correspondence  relating  to  the 
above. 

MmKMVrV  KM  MAMmUNCI  or  TNI 

•YvriM: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224.  228,  233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq.);  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
services;  portions  of  TiUe  37,  U.S.C., 
related  to  pay  and  allowances  for 
members  of  the  uniformed  services; 
portions  of  Titie  38,  U.S.C.,  related  to 
benefits  administered  by  the  Veterans 


Administration:  sections  of  50  U.S.C 
App.,  related  to  the  selective  service 
obligation  and  the  Soldiers'  and  Sailors' 
Civil  Relief  Act;  Executive  Order  (EO.) 
9397,  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons:"  E.0. 1045a  "Security 
Requirements  for  Government 
Employment:"  and  E.0. 11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary,  DHHS. 


The  information  is  used  by  the  Office 
of  the  Surgeon  General  (OSG),  the 
Division  of  Commissioned  Persormel 
(DCP)  and  Agency  Heads  and  personnel 
officials  of  Agencies  where 
Commissioned  Officers  are  assigned,  to: 

1.  Determine  qualifications  and 
suitability  for  appointment  selection, 
career  development  training, 
promotions,  assignments,  mobilization, 
temporary  duty,  and  other  types  of 
officer  utilization; 

2.  Determine  eligibility  for  pay, 
allowances,  entitiements,  privileges,  and 
benefits; 

3.  Prepare  the  Commissioned  Officer 
Roster  and  Promotion  Seniority  of  the 
Public  Health  Service; 

4.  Determine  the  eligibility  or 
entitiements  of  dependents  and 
beneficiaries  for  benefits  based  on  the 
service  of  a  PHS  commissioned  officer 

5.  Give  legal  force  and  effect  to 
personnel  transactions  and  establish 
officer  rights  and  obligations  under  the 
pertinent  laws  and  regulations 
governing  the  commissioned  corps 
personnel  system; 

6.  Provide  material  for  research  by  the 
Office  of  the  Secretary,  HHS,  and  tiie 
Office  of  the  Assistant  Secretary  for 
Health,  PHS.  concerning  the  activities  of 
health  professionals. 

7.  Provide  information  to  DHHS 
components  seeking  to  collect  an 
overdue  debt  to  the  Federal  government, 
but  only  to  the  extent  necessary  to 
collect  that  overdue  debt;  and 

8.  Provide  information  about 
professional  qualifications,  past 
performance,  and  career  interests  of 
PHS  officers  to  Department  and  Agency 
officials  involved  in  the  selection  or 
assignment  of  an  officer  to  a  particular 
program. 

HOUTINI  uses  OF  RSCOMOS  MAINTAINCO  IN 
THI  SYSTIM,  mCUJOWM  CATEOOtUM  OP 
USCRS  AND  THimiWOMS  or  SUCH  uses: 

These  records  or  information  from 
these  records  may  be  used: 

1.  To  locate  individuals  for  personnel 
research  or  survey  response,  and  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 


support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  as  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

2.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  bom  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  Or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  are 
collected. 

4.  To  disclose  information,  such  as. 
but  not  limited  to.  name,  home  address, 
social  security  number,  earned  income, 
withholding  status,  and  amount  of  taxes 
witiiheld,  to  the  Department  of  Treasury 
for  the  following  purposes:  Preparation 
and  issuance  of  salary,  retired  pay.  and 
annuity  checks;  issuance  of  U.S.  Savings 
bonds;  recording  income  information; 
and  collecting  income  taxes. 

5.  To  disclose  to  State  and  local 
government  agencies  having  taxing 
authority  pertinent  records  relating  to 
employees,  retirees,  and  annuitants, 
including  name,  home  address,  social 
security  number,  earned  income,  and 
amount  of  taxes  withheld,  when  these 
agencies  have  entered  into  tax 
withholding  agreements  with  the 
Secretary  of  Treasury,  but  only  to  those 
State  and  local  taxing  authorities  for 
which  a  member,  retiree,  or  annuitant  is 
or  was  subject  to  tax,  regardless  of 
whether  tax  is  or  was  withheld. 

6.  To  disclose  pertinent  information  to 
appropriate  Federal,  State,  or  local 


agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecutiiijg,  enforcing,  or 
implementing  statutes,  rules, 
regulations,  or  orders,  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

7.  To  disclose  information  to  an 
individual  who  has  been  asked  to 
provide  a  reference,  to  the  extent 
necessary  to  clearly  identify  the 
individual  to  whom  the  reference  will 
pertain,  inform  the  source  of  the 
purpose(s)  of  the  reference,  and  to 
identify  the  type  of  information 
requested  from  the  source,  where 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

8.  To  disclose  to  any  agency  in  the 
executive,  legislative,  or  judicial  branch; 
the  District  of  Columbia  Government  a 
State  or  local  government  agency;  a 
professional  credentialing  agency;  or  a 
nonprofit  institution;  in  response  to  its 
request  or  at  the  initiation  of  the  Public 
Health  Service,  information  in 
connection  with  the  hiring  of  an 
employee;  the  issuance  of  a  securify 
clearance;  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual;  the  classifying  of  jobs;  the 
letting  of  a  contract  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency;  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 
Information  disclosed  to  professional 
credentialing  or  licensing  organizations 
may  be  made  through  the  computer 
matching  program  described  in  the 
Federal  Register,  January  19. 1988  (52  FR 
1302). 

9.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safegu£u^s  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

10.  To  disclose  information  to  the 
Department  of  State  and  officials  of 
foreign  governments  for  the  issuance  of 
passports,  visas,  and  other  clearance 
before  an  active,  retired,  or  inactive 
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reserve  officer  is  assigned  to  that 
country. 

11.  To  disclose  information  to  the 
Department  of  Labor.  Veterans 
Administration,  Social  Seciuify 
Administiration.  or  other  Federal 
agencies  having  special  employee 
benefit  programs;  to  a  national.  State, 
county,  or  municipal  agencjr;  or  to  a 
publicly  recognized  charitable 
organization  when  necessary  to 
adjudicate  a  claim  imder  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  programs,  provided  such  disclosure 
is  consistent  with  the  purposes  for 
which  the  information  was  originally 
collected. 

12.  To  disclose  information  to  the 
Office  of  Management  and  Budget 
(ON4B)  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
cormection  with  private  relief  legislation 
as  set  forth  in  OMB  Circular  No.  A-19, 
or  for  budgetary  or  management 
oversight  purposes. 

13.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitied. 

14.  To  respond  to  interrogatories  in 
the  prosecution  of  a  divorce  action  or 
settlement  for  purposes  stated  in  10 
U.S.C.  1408  ("The  Former  Spouses' 
Protection  Act"). 

15.  To  disclose  information  about  the 
entitiements  and  benefits  of  a 
beneficiary  of  a  deceased  active  duty 
officer,  retiree,  or  annuitant  for  purposes 
of  making  disposition  of  the  estate. 

16.  To  disclose  information  to  the 
Department  of  Defense.  United  States 
Coast  Guard,  or  Federal  Emergency 
Management  Agency,  to  the  extent 
necessary  to  facilitate  participation  of 
PHS  members  in  planning,  training,  and 
emergency  operations  in  support  of  civil 
defense  activities,  and  to  provide 
support  in  the  event  of  a  national 
emergency. 

17.  To  disclose  information  to 
Government  training  facilities  (Federal 
State,  and  local)  and  to  non-Govemment 
training  facilities  (e.g.,  private  vendors 
of  training  courses  or  programs,  private 
schools)  for  training  purposes,  such  as 
crediting  of  work  experience  in  the 
Commissioned  Office  Student  Training 
and  Extern  Program,  or  verification  of 
status  or  income. 

18.  To  disclose  information  to  the 
Defense  Enrollment/Eligibility  Reporting 
System  (DEERS).  uniformed  services 
medical  treatment  facilities  and  to  the 


Department  of  Defense  Office  of  die 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services,  when  the 
information  is  needed  to  verify  the 
eligibility  of  an  officer,  his/her 
dependents,  or  a  former  spouse  for 
medical  benefits. 

19.  To  disclose  information  to 
agencies  or  organizations  established  in 
medically  underserved  areas  who  apply 
to  the  National  Health  Service  Corps  for 
the  assignment  of  commissioned  officers 
to  such  agencies  or  organizations. 

20.  To  disclose  information  on  officers 
assigned  to  Federal  health  care  facilities 
to  private  sector  (i.e..  other  than  Federal. 
State,  or  local  government)  agencies, 
boards,  or  commissions  (e.g.  the  Joint 
Commission  on  Accreditation  of 
Hospitals),  to  obtain  accreditation  or 
other  approval  rating  but  only  to  the 
extent  that  the  information  disclosed  is 
relevant  and  necessary  for  that  purpose. 

21.  When  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  tiiis  system  of 
records,  the  Department  may  make  such 
records  available. 

22.  To  disclose  to  a  private  employer 
who  is  considering  hiring  a  former 
officer  information  such  as  the  officer's 
dates  of  employment  salary,  job  title 
and  description,  dufy  station,  and 
character  and  nature  of  separation. 

23.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Conunission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  or  other 
functions  vested  in  the  Commission  by 
the  President's  Reorganization  Plan  No. 
1  of  1978. 

24.  To  disclose  to  Federal  and  non- 
Federal  agencies  information  allowing 
the  consideration  and  selection  of 
officers  for  honor  awards  made  as  a 
result  of  the  individuals  work  as  a 
commissioned  officer,  and  to  publicize 
those  awards  granted.  This  may  include 
disclosure  to  other  public  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  officer  awards 
and  honors. 

25.  To  disclose  information  to  officials 
of  the  Selective  Service  Administration 
to  allow  crediting  of  active  service 
performed  by  an  individual  with  PHS  so 
that  the  individual  may  be  properly 
classified  if  draft  laws  once  again 
become  operative. 

26.  To  disclose  administrative  and 
personnel  information,  including  data 
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elements  reflected  in  the  Officer 
InfonmtMni  Swinwry  fOISl  t9 
HuiDOTiMQ  Ouicisfv  HI  ^vueTBi  A^encies 
where  LUwmiMfBiied  otncers  sro' 
assigned,  sveh  as  the  Stat»  Department; 
the  Departownt  of  Defense;  the 
Department  of  Jtotice,  Bureau  of  Prisons 
and  the  Immigration  and  NaturaKzatioii 
Service;  the  Traneportatf  on  Department, 
United  States  Coant  Guard;  the 
Emrironmenta]  ntiteetion  Agency;  the 
Interior  Deportment  United  States  Park 
Service;  and  the  Commerce  Department, 
National  Oceanic  and  Atmosph^c 
Administration. 


ST< 


mtnscvstim: 

STOMiMft 

Automated  files  are  stored  on  disks, 
micro-ikhe,  and  magnetic  tapes. 
Nonaotonated  (hard-copy)  files  are  kept 
in  offices,  and  may  be  8t<»ed  in 
Lcktrievers,  Conserv-a-files,  safes, 
cabinets,  bookcases,  or  desks. 


AlphabctkaUy  by  name,  by  PHS 
serial  munbei;  aad  by  Social  Security 
Namber  iD  acBonknca  with  Sectioa 
7(a)(2)(B)  of  the  Privacy  Act  mtd 
Executive  Ordw  iQ87.  "Nwubcring 
System  (or  Federal  Accomita  Relating  to 
IndMdaalPeraeas". 

Safegoards 

1.  Authoratd  Uaen 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  fimited  to 
(1)  personnel  empfoyed  in  the  Office  of 
the  Surgeon  General,  (2}  personnel 
employed  in  the  Division  of 
Commissioned  Persomef,  Office  of  the 
Surgeon  General/FHS.  (3)  authorized 
officials  in  FfflS  components  and 
organizations  where  eommisstoned 
officers  are  assigned  whose  official 
duties  require  such  access  and  (4) 
authorized  ofHcials  in  other  Federal 
agencies,  such  as  those  in  routine  use  28 
above,  where  commissioned  officers  are 
assigned  wfiose  offknaf  duties  require 
such  access.  Automated  data  is 
provided  to  Department  personnel 
officials  to  update  information 
contained  in  their  petsornel  records  and 
pay,  leave  and  attendance  systems.  The 
Commissioned  Officers  and  Field 
Systems  Division  (COFSD).  Office  of  the 
Assistant  Secretary  for  Personnel, 
provides  computer  design,  programming 
and  support  to  DCP,  and  has  access  to 
the  data  to  the  extent  necessary  to 
facilitate  the  provision  of  these  services 
to  DCP.  However,  COFSD  personnel  are 
not  authorized  to  grant  access  to  or 
make  disclosures  from  automated  data 


in  this  system  to  anyone  (ital.)  or  any 
organization  (Haf-I  wftftoot  the  express 
written  approval  of  the  Director  of  DCP 
or  to  an  offidat  to  whom  ftis  authority 
has  been  delegated. 

b.  Nonautomated records.  Access  to 
and  use  of  nonaatomated  records  is 
limited  fo  departmental  employees 
whose  official  dirties  require  such 
access  or  to  imfivhluals  needing  access 
to  the  information  for  purposes  stated 
under  routine  uses.  These  individuals 
are  permitted  access  to  records  only 
after  they  have  satisfactorily  identified 
themsefves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtahied  from 
the  intf  vidnal  to  whom  die  record 
pertains.  All  individuals  from  outside 
the  Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  and  empIo3ring  office  of  the 
requester,  the  date  on  which  the  record 
is  requested,  and  the  purpose  for 
reviewing  the  information,  in  the  record. 
This  written  request  is  then  placed  into 
the  record. 

Z  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with 
combination  locks.  Automated  records 
on  magnetic  tape,  disks,  and  other 
computer  equipment  are  kept  in  rooms 
designed  to  protect  the  phjrsical  integrity 
of  the  record  media  and  equipment. 
These  rooms  are  within  inner  offices  to 
which  access  is  permitted  only  with 
special  clearance.  Outer  offices  are 
secured  with  combination  locks.  During 
nonworfc  hours  all  cabinets,  storage 
facilities,  rooms  and  offices  are  locked 
and  the  premises  are  patrolled  regularly 
by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  activefy  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  metal  filing 
cabinets  with  locks,  or  other  security 
equipment,  aH  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  DCP 
security  officer  or  by  the  Director  of  the 
PHS  Data  Records  Center. 


3.  Procedural  safeguards 

a.  A^aomatgd  records  Aalenated 
reearda  are  secured  by  aasigning 
individual  access  codes  te  authorized 
personnel  aad  by  ase  of  pasewerds  for 
specific  records  created:  by  authorised 
persenneL  Access  codes  and  passwords 
are  changed  for  each  authorized  user 
approximately  every  9&days,  on  a 
random  schedwte.  hi  addition, 
programming  for  automated  records 
allows  authorized  persoimrf  to  access 
only  those  records  that  are  essential  to 
their  duties.  Remote  access  to 
automated  data  from  remote  terminals  is 
restricted  to  the  OSG  and  Agency 
persGiinel  officials  where  Commissioned 
Officers  are  employed.  No  access  is 
permitted  to  Agencies  that  do  not  have 
automated  personnel  recordkeeping 
systems  that  comply  with  Privacy  Act 
requirements. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  combination  locks  cm 
entryways  and  by  the  building^  security 
force.  Official  records  may  not  be 
removed  from  tiie  physical  boundaries 
of  DCP.  When  records  are  needed  at  a 
remote  location,  copies  of  the  records 
will  be  provided.  When  espying  records 
for  authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  inihe  reproduction 
room  where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  automated  records  are 
provided  in  accordance  with  Part  6  of 
the  Department's  Information  Resources 
Management  Manual.  Safeguards  for 
nonautomated  records  are  provided  in 
accordance  with  chapters  45-13  and 
PHS.hf:45-13  of  the  Department's 
General  Administration  Manual 

5,  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use  9 
must  maintain  the  records  in  a  secured 
asea,  aUow  only  those  individuals 
immediately  involved  in  the  processing 
of  the  records  to  have  access  to  them, 
prevent  any  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
employees  about  the  confidentiality  of 
the  records,  and  return  the  records  to 
the  System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager. 
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Retention  and  disposal:  These  records 
are  maintained  for  varying  periods  of 
time.  Applicant  files  of  individuals 
selected  for  appointment  as 
commissioned  officers  become  the 
Official  Personnel  Folder.  Applicant 
files  of  individuals  not  selected  for 
appointment  are  maintained  for  two 
years  after  the  application  process  has 
been  completed  and  are  then  destroyed, 
unless  an  applicant  requests  that  the  file 
be  held  open  for  an  additional  year.  The 
OPF  is  maintained  for  one  year  after  an 
officer  separates  from  active  duty,  at 
which  time  such  officer's  OPF  is 
transferred  to  a  Federal  Records  Center 
for  permanent  storage.  The  OPF  for 
inactive  reserve  officers  is  maintained  at 
the  PHS  Health  Date  Center.  When 
inactive  reserve  officers  change  status, 
the  OPF  is  returned  to  DCP. 

The  records  of  a  deceased  officer  are 
maintained  until  one  year  after  an 
individual's  death  and  are  then 
transferred  to  a  Federal  Records  Center 
for  permanent  storage,  unless  a 
dependent  of  a  deceased  officer 
continues  to  receive  benefits  from  PHS 
based  upon  the  deceased's  PHS  service. 
When  a  dependent  or  beneficiary  dies 
or  becomes  ineligible  for  futher  benefits 
based  on  a  deceased  officer's  service, 
all  records  are  maintained  for  one  year, 
in  the  event  information  is  needed  fix>m 
the  records  to  help  settle  an  estate,  and 
are  then  transferred  to  the  Federal 
Records  Center  for  permanent  storage. 

Service  Record  Cards,  which  list 
critical  data  with  regard  to  the  dates  of 
all  officers'  appointments, 
reassignments,  separations,  retirements 
and  deaths  are  maintained  permanently 
by  the  System  Manager. 

SVSTEM  MANAQEM  AND  AOORESS: 

Director.  DCP  (See  System  Location 
above). 

NOTincATiON  Mioceoufie 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

RECOnO  ACCESS  raOCEDUtlES: 

1.  General  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  DCP  office  or 
employee  for  information  about 
obtaining  access  to  the  records.  DCP 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  DCP  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  system  manager,  the 


Director.  DCP.  has  delegated  authority 
to  release  automated  records  to  the 
Assistant  Director  for  Operations,  DCP 
and  the  authority  to  release 
nonautomated  records  to  the  DCP 
Privacy  Act  Coordinator  and  Branch 
Chiefs. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g..  PHS 
Commissioned  Corps  Identification 
Card,  driver's  license,  passport,  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  "The  record  will  be 
reviewed  in  the  presence  of  an 
appropriate  DCP  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  DCP  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  dates 
and  times  of  access,  and  information 
about  the  verification  of  identity  on  a 
separate  log  sheet  maintained  in  the 
office  of  the  DCP  employee  who 
reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  DCP  Privacy  Act 
Coordinator,  at  the  address  shown  as 
the  system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  on  file  prior  to 
release  of  the  material  requested.  Copies 
of  the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  be  honored. 

5.  Accounting  of  Disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 
also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information  being 
contested.  State  the  corrective  action 


sought,  with  supporting  justification, 
along  with  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATCOORKS: 

From  individual  officers,  applicants, 
persons  providing  references, 
dependents,  former  spouses  of  retired 
officers,  governmental  and  private 
training  facilities,  health  professional 
licensing  and  credentiaUng 
organizations,  government  officials  and 
employees  and  from  the  records 
contained  in  the  following  systems:  0^ 
37-0003.  "PHS  Commissioned  Corps 
Medical  Records."  HHS/OASH/OSG/ 
09-37-0005,  "PHS  Commissioned  Corps 
Board  Proceedings,"  HHS/OASH/OSG; 
09-37-0006.  "PHS  Commissioned  Corps 
Grievance,  Investigatory,  and 
Disciplinary  Files."  HHS/OASH/OSG/ 
09-37-0008,  "PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files."  HHS/OASH/OSG:  and 
09-flO-OG17:  "Pay.  Leave  and  Attendance 
Records."  HHS/OS/ASPER. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMS  OF  THE  ACT: 

None. 
(FR  Doc  89-13042  Filed  6-1-69;  8:45  am) 

BtUJNG  COOC  41W-17-M 


DEPARTyENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-e9-1917;  FR-2606] 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  To  Be  Suitable  for  Use  for 
Facilities  To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

DATE:  June  2. 1989. 

ADDRESS:  For  further  information, 
contact  Morris  Bourne,  Department  of 
Housing  and  Urban  Development.  Room 
9140,  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone  (202) 
755-9075;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  42(S-0015. 
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(These  telephone  numbers  aw  not  toll- 
free.). 

tUPPLEMSNTARV  MFOfUHATION:  In 

accordance  with  the  December  12, 1968 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.CD.C  No.  88-2503-OG,  HUD 
publishes  a  Notice,  oq  a  weekly  basis, 
identifying  unutilized  and  anderutilized 
Federal  building  and  real  property 
determined  by  KUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

DatK  May  25^  1988. 

Cenerol  Deputy  Asaiataat  Stfcretory  for 
Houtiag—fedenUHouaJitg  Commiaaioner 

[FR  Doc.  89-13038  PVled  S-l-Sft  Mb  ami 

MXMS  COM  4nO-lT.« 


DEPARTMENT  OF  THE  INTERtOR 
Bureau  of  LwmS  ManagemonC 

[OR-O94-0»-«334-12:  QP9-217} 

Temporary  Cloaura  of  Public  Landa 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

Nota;  The  above  number  is  a  conactioR  to 
an  earlier  Federal  Register  notice  (34  FR 
18160). 

ACTION:  Temporary  closore  of  pubRc 

lands  in  Lane  County,  OR. 
•UMMAllYr^fotice  is  hereby  given  that 
certain  public  lands  in  Lane  County, 
Oregon  are  temporarily  cfosed  to  all 
public  use,  including  recreation, 
camping,  shooting,  hiking  and 
sightseeing,  from  May  15, 1989  through 
October  31, 1989.  The  closure  is  made 
under  the  aathority  of  43  CFR  8304.1. 

The  public  lands  affected  by  this 
emergency  closure  are  specificaDy 
identified  as  follows: 

WttlM— «e  MfiHfan.  Onpm 

T.  18  S.,  R.  7  VV., 
Sec  19:  SEy4SEV4.  excluding  the  right-of- 
way  of  Oregun  State  Highway  36. 
Containiiig  approximately  36  acres. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
Hre  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include  roads 
within  the  closure  area;  the  contractor 
authorized  to  construct  the  Lake  Creek 
Falls  Fish  Ladder  project  and  their 
subcontractors.  Access  by  adifitional 
parties  may  be  allowed,  but  most  be 


approved  in  advance  in  wnting  by  the 
Authorized  Officer. 

Any  person  who  fails  to  comply  wid) 
the  provisions  of  this  closore  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  83ea.0-7,  which  hichide  a  flne 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed  to 
public  use  under  this  order  will  be 
posted  with  st^M  at  points  of  public 
access. 

The  purpose  of  this  temporary  closure 
is  to  provide  for  public  safety  and  the 
protection  of  property  and  equipment 
during  the  mobilization,  construction 
and  de-moblihzation  pftaae  of  the  Lake 
Creek  Falls  Fish  Ladder  project. 

EFfKTIVl  OATn:  May  15. 1989  throu^ 
October  31, 1989i 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  are  available  from  the 
Eugene  District  Office.  P.a  Box  1022S 
(125S  Pearl  Street).  Eugene.  Oregon 
97440.  or  the  Coast  Range  Resource 
Area  OfficCv  1144  Gateway  Loop. 
Springfield,  Oregon  97477. 

FOR  FURTNCR  IHrOWMATlOW  CONTACT: 

Wayne  E.  Elliott,  Coast  Range  Area 
Manage,  Eugene  District  Office,  at  (503) 
683-6989. 

Date:  May  24, 1989. 
Wayne  E  EUott. 
Area  Manager. 
PT»  Doc  8»-l  JIM  Filed  6-l-«9;  8:45  am) 

mXMa  CODE  4910.3S-M 


Rules  of  Conckiet  and  Supplemental 
Rules;  California  Desert  District, 
Callfemia  CoacfieHa  VaUey  Preserve 

AOCNCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Supplementary  Rules  to  Protect 
Resoiu^es  and  Federally  Threatened 
Species  Habitat  Within  the  Boundaries 
of  the  Coachella  Valley  Preserve. 

summary:  The  following  described 
areas  are  closed  to  die  discharge  of 
taking  game.  These  same  areas  are  also 
closed  to  camping,  campfires,  and  the 
coRection  of  vegetative  and  wildlife 
resources  without  authorization.  These 
rules  are  necessary  to  protect  lands  set 
aside  for  the  preservation  of  the 
Federally  Threatened  Coachella  Valley 
Fringe-toed  Lizard.  These  rules  will 
ensure  that  public  use  of  the  Preserve 
lands  is  compatible  with  the 
preservation  objectives  for  the  species. 


1.  Coachella  Vattey 
Preserw. 


2.Coact«olaVaaey 
Preserve  Lands  iointty 
administered  by  tfi9 
BUIandUSF\W& 

X  OoMhaila  VWley 
Presefve  IndiaR 
Avenue  Sito. 

4.  CoecfteSs  VaHey 
Preserve  WHOM  Hole> 
Edem  Hi«  Site. 


tacaSoft 


San  Bemanflno  PJNL 
T.  04&.  a  06E^  Sec  «. 

a.  ia  ti.  13. 14.  T. 

03S..  R.  06E..  Sec  34, 
35,  36,  T.  04S..  R. 
07E.  Sec  6.  7.  8.  9. 
15,  16»  17. 
T.  04S..  R.  06E..  Sec 
22.  23.  24.  25.  26. 27. 
35.36. 

T.OQSR.  ME..Sac2S, 
26. 

T  03S..  R.  SSE,  Sec  28, 

34. 


EFFECnvc  DATE:  fane  1, 1989. 

FOA  FIMTMER  MFORMATION  CONTACT: 

Russell  L  Kaldenberg,  Area  Manager, 
Palm  Springs-South  Coast  Resource 
Area,  1900  E.  Tahquitz-McCallum  Way 
Ste  B-1,  Pahn  Springs,  CA  92262-7061, 
(619)  323-4421. 

SUPPLEMEMTAHV  INTOIIMATWII.  The 
authority  for  estaUishing  supplemental 
rules  is  contained  in  43  CFR  (365.1-6. 
These  rules  have  been  recommended 
and  adopted  through  the  developmcitt  of 
the  Coachella  Valley  Preserve 
Management  Plan.  These  rules  will  be 
available  in  the  Pahn  Springs-South 
Coast  Area  Office  and  Coachella  Valley 
{Reserve  Visitor  Center. 

Dated:  hfay  24, 1989. 
Russell  L  ICaldenbetg, 
Area  Manager. 
(FR  Doc.  89-13091  Filed  6-1-89;  8:45  ara| 

BNJJNa  COK  4310-4S.il 


(OR-090-09-6310-10:  GP-193] 

Eugene  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  ia  accordance 
with  section  300  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on  Friday, 
June  16,  beginning  at  9  a.m.  in  Rooms  B 
and  C  of  Marris  HaU,  125  E.  8th  Ave., 
Eugene,  Oregon. 

The  agenda  o£  the  meeting  will 
include  (1).  discussion  of  the  proposed 
listing  of  the  northern  spotted  owl  as  a 
threatened  species;  (2)  a  review  of 
BLM's  proposed  1990  timber  sales 
program;  (3)  and  other  topics  that  may 
be  determined  later. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  the  end  of 
the  meeting  or  file  written  statements  for 
the  Council's  consideration.  Anyone 
desiring  to  make  an  oral  statement  mast 


notify  the  District  Manager,  Bureau  of 
Land  Management,  1255  Peari  St. 
Eugene,  Oregon  97401  by  the  end  of  the 
business  day  on  Wednesday.  June  14, 
1989.  A  time  limit  per  person  may  be 
established  by  the  District  Manager. 
Ronald  L  Kaufman, 
District  Manager. 

Date:  May  28, 1989. 
(FR  Doc.  89-13085  Filed  6-1-89;  8:45  amj 
MLUNO  COOC  4310-33-M 


lliT-060-0»-432(M>2]  '' 

Lewistown  District  Grazing  Advisory 
Board  Meeting;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  grazing  advisory 
board  meeting. 
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summary:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet  June 
29, 1989.  The  agenda  will  be: 

09:00  a.m. — Introduction  and  Welcome 
09:15  a.m. — Election  of  Officers 
09:30  a.m. — ^Range  Improvement  Update 
lOKX)  a.m. — AMP  Implementation 
11:00  a.m.— Cattle  Guard  Maintenance 
11:30  a.m.— Delinquent  Billings 
12:00  Noon— Lunch 
1:00  p.m. — Consultation  on  Range 

Matters 
V30  p.m.— Weed  Control 
2.-00  p.m.— Land  Exchange  with  Fort 

Belknap 
2:15  p.m.— Judith,  Valley  and  Phillips 

RMP  and  Related  Issues 

— ^National  Guard  Training  Facility 

— Prairie  Dog  Control 
4:00  p.m. — ^Adjourn. 

Public  comment  will  be  sought  at  the 
end  of  each  agenda  item. 

Location:  Bureau  of  Land 
Management,  80  Airport  Road, 
Lewistown,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT 

Wajme  Zinne,  District  Manager.  Bureau 
of  Land  Manager,  80  Airport  Road. 
Levtristown,  Montana  59457. 
SUPPIfMENTAL  INFORMATION:  The 
Lewistown  District  Grazing  Advisory 
Board  is  authorized  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C. 
Appendix  1.  The  board  advises  the 
Lewistown  District  Manager  concemnig 
the  development  of  allotment 
management  plans  and  the  utilization  of 
range  betterment  funds. 

Dated:  May  24, 1988. 
Wayne  Zmne. 
District  Manager. 

[FR  Doc  89-13072  Filed  6-1-89;  8:45  am) 
BlUMe  COOC  4n».«MI 


INV-93(M>9-4212-11;  N-60S121 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Put>lic  Purposes  Claric 
County,  NV 

The  following  described  public  land  in 
Laugfalin.  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  32  S.,  R.  66  E.. 

Sec  15,  NV4NWy4. 
Aggregating  80  acres  (gross). 

Clark  County  intends  to  use  the  land 
for  community  college  facilities.  The 
lease  and/ or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890.  26  Stat.  391.  43  U.S.C  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 

An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County/ 
the  City  of  Las  Vegas. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  pubUc 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 


In  die  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Data-  May  25. 1989. 
Ben  F.  Collins. 

(District  Manager.  Las  Vegas.  NV) 
[FR  Doc.  89-13105  Filed  6-1-89:  R-4S  am] 

BRXINGCOOC  431IMC-M 


lNV^30-0»-4212-11:  N-50460] 


Notice  Of  Realty  Action  Lease/ 
Purchase  for  Recreation  and  PuMto 
Purposes  Ctarii  County,  NV 

The  following  described  public  land  in 
Laughlin.  Clark  County.  Nevada  has 
been  identifed  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act  as  amended  (43 
U.S.C.  869  et  seq).  The  lands  v*rill  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  32  S..  R.  66  E., 
Sec  15,  SEV4. 
Aggregating  160  acres  (gross). 

The  Clark  County  Sanitation  District 
intends  to  use  the  land  for  public 
purposes.  The  lease  and/or  patent 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
189a  28  Stat  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reser\'ed  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Inferior  may  prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County/ 
the  City  of  Las  Vegas. 

2.  Those  rights  for  power  transmission 
line  and  access  road  purposes  which 
have  been  granted  to  the  U.S.  Bureau  of 
Indian  Affairs  by  Permit  No.  CC-021319 
under  the  Act  of  March  3, 1901  (31  Stat 
1084). 

The  Ifuid  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 
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Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Oflice  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive.  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89128.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classiHcation  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  May  25, 1989. 
BanF.CoUiiu. 

(District  Manager,  Las  Vegas,  NV). 
[FR  Doc.  89-13106  Filed  &-1-89;  8:45  am] 

MUJNQ  COK  431»-MC-«I 


(CO-942-09-4S20-12] 

Colorado;  Riing  of  Plats  of  Survey 

May  23. 1989. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  Hied  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m.,  May  23, 


The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  of  the  Southern  Ute  Indian 
Reservation  (south  boundary  of  the  Ute 
ceded  lands)  and  subdivisional  lines 
and  the  subdivision  of  certain  sections, 
T.  34  N.,  R.  3  W.  (south  of  the  Ute  Line). 
New  Mexico  Principal  Meridian, 
Colorado,  Group  No.  764.  was  accepted 
May  5, 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood,  Colorado. 
80215. 

lack  A.  Eaves, 

Chief,  Cadastral  Surveyor  for  Colorado 
[FR  Doc  80-13100  Filed  0-1-80:  8:45  am] 
I  ooot  4*i*.>ia-« 


[ID-942-O9-47S0-12] 

Idaho;  FHing  of  Plats  of  Survey 

The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
10:00  A.M.,  May  26, 1989. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  First 
Standard  Parallel  South  (south 
boundary  T.  6  S..  R.  16  E.).  portions  of 
the  west  boundary  and  subdivisional 
lines,  and  the  subdivision  of  sections  6 
and  7.  T.  7  S.,  R.  17  E..  Boise  Meridian, 
Group  No.  686.  was  accepted  May  22, 
1898. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office.  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 
Duane  E  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
May  26. 1989. 

[FR  Doc.  89-13107  Filed  6-1-89;  8:45  am] 
MLUNO  COOe  4310-QO-M 


( ID-050-4830-16-2410 ] 

Shoshone  District  Advisory  Council; 
Meeting 

AQENCY:  Bureau  of  Land  Management 

(BLM);  Interior. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
sciiedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Advisory  Council. 
DATE  Tuesday.  July  18, 1989. 

ADOMISS:  BLM  District  Office,  400  West 

F  Street,  Shoshone,  Idaho  83352. 

FOR  FURTHER  INFORMATION  CONTACT:  K 

Lynn  Bennett.  District  Manager, 
Shoshone  District  Office,  P.O.  Box  2  B, 
Shoshone,  Idaho  83352.  Telephone  (208) 
886-2206  or  FTS  554-6110. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  items: 
Election  of  Offlcers 
Field  tour  of  Riparian  Management 

Projects 

The  Shoshone  District  Advisory 
Council  is  established  under  section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L  94-579; 
43  U.S.C.  1701  et  seq.)  as  amended. 
Operation  and  administration  of  the 
Council  will  be  in  accord  with  the 
Federal  Advisory  Committee  Act  of  1972 


(Pub.  L  92-463: 5  U.S.C.  Appendix  1) 
and  Department  of  Interior  regulations, 
including  43  CFR  Part  1784. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  before  the  Council  at  9:10  a.m. 
or  may  file  a  written  statement  with  the 
Council  regarding  matters  on  the 
agenda.  Oral  statements  will  be  limited 
to  ten  minutes.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager  by  July  17. 1989. 
Records  of  the  meeting  will  be  available 
in  the  Shoshone  District  Office  for 
public  inspection  or  copying  within  30 
days  after  the  meeting. 
K  Lynn  Bennett, 
District  Manager. 

[FR  Doc.  89-13097  Filed  6-1-89:  8:45  am] 

BNXINGCOOE  4310-OO-II 


lNV-930-09-4212-11;  N-500311 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes  Clarfc 
County,  NV 

The  following  described  public  land  in 
Laughlin,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  (idys  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  32  S..  R.  66  E., 

Sec.  15,  N'/2SWV4SWV4,  SF.V+SW'/iSW'A. 

SE'/;sw'/4. 

Aggregating  150  acres  (gross). 

The  Clark  County  Sanitation  District 
intends  to  use  the  land  for  public 
purposes.  The  lease  and/or  patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  reguiaiions 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
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transportation  plan  for  Clark  County/ 
the  City  of  Las  Vegas. 

2.  Those  rights  for  power  transmission 
line  and  access  road  purposes  which 
have  been  granted  to  the  U.S.  Bureau  of 
Indian  Affairs  by  Permit  No.  CC-021319 
under  the  Act  of  March  3, 1901  (31  Stat. 
1084). 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  the  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  May  25. 1980. 
BeoF.CoUiM. 

(District  Manager,  Las  Vegas.  NV). 
[FR  Doc.  80-13102  Filed  6-1-80;  8:45  am] 

MLUNO  COM  Oia-HC-M 


[CA-«40-0»-4214-10;  CACA  18891] 

Exchange  of  Public  and  Private  Lands 
in  Rhrerside  County  and  Order 
Providing  for  Opening  of  Public  Lands 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  issuance  of  land 
exchange  conveyance  document  and 
order  providing  for  opening  of  public 
lands. 


summary:  The  purpose  of  this  exchange 
was  to  acquire  the  remaining  portion  of 
the  non-Federal  land  within  the  13,030- 
acre  preserve  for  the  Coachella  Valley 
fringe-toed  Uzard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
approximately  6,700  acres  within  the 
preserve.  Other  Federal  and  State 
agencies  will  acquire  the  remaining 


portion  of  the  preserve.  The  land  being 
acquired  does  not  constitute  a  habitat 
fdr  the  lizard,  but  provides  a  sand 
source  required  for  the  continuing 
production  of  active  sand  dune  areas 
that  are  critical  habitat  for  the  lizard. 
The  public  interest  was  well  served 
through  completion  of  this  exchange. 
The  land  acquired  in  this  exchange  will 
be  opened  to  the  operation  of  the  public 
land  laws  and  to  the  full  operation  of  the 
United  States  mining  laws  and  the 
mineral  leasing  laws. 

FOR  further  information  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  916-978-4820. 

The  United  States  issued  an  exchange 
conveyance  document  to  The  Nature 
Conservancy  on  May  17. 1989.  under 
Sec.  206  of  the  Act  of  October  21, 1976 
(43  U.S.C.  1716),  for  the  following 
described  land: 

San  Bernardino  Meridian,  California 
T.  6  S.,  R.  8  E.. 
Sec.  2,  lots  3  U)  5.  inclusive,  SV^NEV*.  and 
WV4NWy4SEVi. 

The  area  descrit>ed  contains  221.95  acres  of 
public  land  in  Riverside  County. 

In  exchange  for  this  land,  the  United 
States  acquired  the  following  described 
parcels  of  land  from  The  Nature 
Conservancy: 

San  Bemardine  Meridian,  California 

Parcel  A 

T.  4  S.,  R.  7  E. 
Sec  9.  SWV^. 

Parcel B 
T.  4  S.,  R.  8  E., 
Sec.  14,  NWV4NWV4.       * 

The  areas  described  aggregate  200  acres  of 
non-Federal  land  in  Riverside  County. 

The  appraised  value  of  the  non- 
Federal  land  is  $156,000,  and  the 
appraised  value  of  the  public  land  is 
$62,000.  The  difference  in  values 
between  the  non-Federal  lands  and  the 
pubUc  land  will  be  equalized  in 
accordance  with  the  procedures  set 
forth  in  the  Memorandum  of  Agreement 
dated  December  10, 1987. 

At  10  a.m.  on  July  5, 1989.  the  non- 
Federal  lands  described  above  shall  be 
open  to  the  operation  of  the  public  lands 
laws  generally,  subject  to  valid  rights 
and  the  requirements  of  apphcable  law. 
All  valid  apphcations  received  at  or 
prior  to  10  a.m.  on  July  5. 1989  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

At  10  a.m.  on  July  5, 1988,  the  non- 
Federal  land  described  under  Parcel  A 
above  shall  be  open  to  applications 
under  the  United  States  mining  laws  and 
mineral  leasing  laws. 


The  record  shows  that  effective  May 
20, 1989.  under  serial  No.  CACA  22587, 
the  non-Federal  land  described  under 
Parcel  B  was  opened  to  location  and 
entry  under  the  United  States  mining 
laws  and  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dat«:  May  23. 1989 
Nancy  J.  Alex, 

Chief,  Lands  Section  Branch  of  Adjudication 

and  Records. 

[FR  Doc.  89-13096  Filed  6-1-80:  8:45  am] 

■UJNQ  COOC  4310-iO-M 


[CA-«40-0»-4212-13;  CACA  236661 

Exchange  of  Pubic  and  Private  Lands 
in  Calaveras  and  Mariposa  Counties, 
Califomia 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKM:  Notice  of  issuance  of  land 
exchange  conveyance  document. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  improve  the  Bureau's 
management  capabilities  along  the 
Merced  River.  The  United  States 
acquired  riverfront  property  adjacent  to 
a  large  block  of  public  land  several 
thousand  acreas  in  size.  The  Bureau 
disposed  of  several  isolated  parcels  and 
fragements  of  pubUc  land  that  were 
inaccessible  to  the  public  and  difficult  to 
manage.  The  public  interest  was  well 
served  throu^  completion  of  this 
exchange. 

FOR  FURTHER  INFORMATION  CONTACR 

Viols  Andrade,  BLM  Califomia  State 
Office.  916-078-4820. 

The  United  States  issued  an  exchange 
conveyance  document  to  Meridian 
Minerals  Company  on  May  11. 1989, 
under  Sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C  1716),  for  the 
following  described  land: 

Mount  Diaiilo  Maridiaii.  CaHforala. 

T.  2  N.,  R  11  E.. 
Sec  24,  lot  1. 
T.  2  N.,  R.  12  E, 
Sec  10.  lots  3.  5, 9, 11. 19.  and  loU  22  to  25, 

inclusive: 
Sec  3a  lots  1,  2. 13. 14. 15, 10.  20.  lots  22-24. 

inclusive,  and  lots  28  and  27. 
The  areas  described  aggregate  133.77  acres 
of  public  land  in  Calaveras  County. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  land  from  the  Meridian 
Minerals  Company: 

A  parcel  of  land  known  as  the 
"Agatha  Placer  Mining  Claim" 
designated  as  Survey  No.  5897. 
embracing  a  portion  of  Sec.  10  in 
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Township  4  South,  Range  18  East,  Mount 
Diablo  Meridian,  and  described  in 
patent  to  Elsie  R.  Dovidio,  dated 
September  14, 1928,  recorded  in  Volume 
"I"  of  Patents,  Page  322,  Mariposa 
Country  Records. 

Excepting  therefrom  those  portions  of 
said  land  conveyed  to  the  State  of 
California  by  Elsie  R.  Dovidio,  in  a 
Grant  Deed  recorded  October  24, 1950, 
in  Book  33,  page  .597  of  Official  Records. 

Also  excepting  therefrom  That  portion 
of  said  land  conveyed  to  the  Pacific  Gas 
&  Electric  Company  by  Elsie  R.  Dovidio, 
in  a  Grant  Deed  recorded  Spetember  30, 
1953,  in  Book  44,  page  481,  of  O^icial 
Records. 

The  area  described  above  contains 
16.32  acres  of  non-Federal  land  in 
Mariposa  County. 

A  cash  payment  in  the  amount  of 
$16,700  has  been  paid  to  the  United 
States  by  the  Meridian  Minerals 
Company  to  equalize  values  between 
the  non-Federal  and  and  the  public 
lands. 

The  non-Federal  lands  are  located 
within  the  Merced  Wild  and  Scenic 
River  Study  Area;  therefore,  no  action 
will  be  taken  to  open  the  non-Federal 
lands  to  the  opertaion  of  the  public  land 
laws,  including  the  mfning  and  mineral 
leasing  laws,  until  it  has  been 
determined  whether  the  Merced  River 
will  be  designated  a  wild  and  scenic 
river. 

Dale:  May  23. 1989. 
Nancy ).  Alsk, 

Chief.  Lands  Section,  Branch  of  Adjudication 
and  Records. 

[FR  Doc  88-13099  Filed  6-1-88;  8:45  am] 
MUMa  coot  43ie-4e-M 


Realty  Action;  Exchange  of  Surface 
and  Mineral  Intereets  In  Public  and 
Private  Landa,  Waahlngton  County, 
Utah,U-49298 

aoincy:  Bureau  of  Land  Management, 
Interior  (UT-040-09-4212-13) 

ACTION:  The  surface  and  mineral  estates 
of  the  following  described  public  lands 
have  been  determined  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  (43  USC 1716): 
Salt  Lake  Base  ft  Meridian.  Utah,  T.  40 
S.,  R.  16  W.  sec.  19,  SEy4NEy4.  E'/^NEV* 
SEV4:  sec.  20.  swy4Nwy«.  NWy4SWy4; 
sec.  17,  Lot  1  containing  142.2  acres.  In 
exchange  for  these  lands,  the  United 
States  will  acquire  the  surface  and 
mineral  estates  of  the  following 
described  lands  from  Brooks  Pace;  T.  40 
S..  R.  16  W.,  SLM.  sec.  2.  SV^,  containing 
320  acres. 


All  of  the  above  described  public 
lands  are  segregated  &om  appropriation 
under  the  public  land  laws,  including  the 
federal  mining  laws  pending  disposition 
of  this  action. 


:  The  purpose  of  this  action  is 
to  acquire  by  exchange,  private  lands 
valuable  as  deer  winter  habitat  and  to 
improve  Federal  land  ownership 
patterns.  The  public  interest  will  be 
served  by  making  the  exchange. 
Equalization  of  values  will  be  achieved 
by  cash  payment  not  to  exceed  25 
percent  of  the  value  of  the  public  lands. 

OATI:  Interested  parties  may  submit 
comments  for  45  days  from  the  date  of 
publication  in  the  Federal  Register. 

AOORCSS:  Detailed  information 
concerning  this  exchange  and  copies  of 
the  environmental  assessment  report  are 
available  at  the  Dixie  Resource  Area 
Office.  225  North  Bluff  Sti^et,  St. 
George,  Utah  84770.  Comments  on  the 
proposal  should  be  sent  to  this  address. 
SUPPLCMENTAIIY  INTOIIMATION:  The 
terms  and  conditions  applicable  to  the 
exchange  are: 

Tide  transfer  will  be  subject  to  all 
valid  existing  rights,  including  a  right-of- 
way  to  Mountain  Bell  for  telephone  lines 
(U-028763],  a  road  right-of-way  to 
Washington  County  {U-58181),  and  a 
right-of-way  to  UDOT  for  Utah  State 
Highway  18. 

Any  objections  received  during  the 
comment  period  will  be  reviewed  and 
the  State  Director  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  Realty 
Action  Notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  May  23. 1969. 
G.  Voa  Swain, 
Acting  District  Manager. 
[FR  Doa  89-13104  Filed  0-1-89;  8:45  am] 
WUJNa  COM  Mio-oom 


IWY-040-0»-4200-90:  WYW-89429] 

Realty  Action;  Wyoming 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

ACTKMC  Notice  of  realty  action, 

exchange  of  public  land  in  Sublette 

County  for  private  lands  in  Sublette 

County. 

auMNUMV:  The  following  described 
public  land,  surface  estate  only,  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 


Management  Act  of  1976  (43  U.S.C. 
1716): 

Sixth  Principal  Meridian 

T.  34  N..  R.  108  W.. 
Sec  26,  SEyiSEy*. 
The  land  described  contains  40  acres. 

In  exchange,  the  United  States 
proposes  to  acquire  the  following 
private  land,  surface  estate  only,  from 
Joseph  R.  Hicks: 

Sixth  Ptindpal  Meridian 

T.  36  N.,  R.  110  W., 

Sec  5.  EViNEy4NEy4SWy4SE%, 
EV^SWV4NEV4SWVtSEy4,  SEVt, 

NEy4Swy4SEy4,  E^^4Ey4Swy4Swy4 
SEy*.  Ev4swy4swy4swy4.  SEy«SEy4 
swy4SWV4SEy4.  and  SEy4Swy4SEy4. 

The  land  described  contains  20  acres. 

dates:  On  or  before  July  17. 1989, 
interested  parties  may  submit  comments 
to  the  Area  Manager,  Pinedale  Resource 
Area,  Bureau  of  Land  Management,  at 
the  address  indicated  below.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 
Arlan  Hiner.  Area  Manager,  Pinedale 
Resource  Area,  431  W.  Pine  Sti«et  (P.O. 
Box  768),  Pinedale,  Wyoming  82941,  307- 
367-4358. 

SUPPtEMENTARV  INFORMATION:  The 

purpose  of  the  exchange  is  to  eliminate 
an  existing  access  problem  within  the 
Upper  Cora  Stock  Driveway.  The 
exchange  is  also  an  important  first  step 
in  securing  legal  public  access 
throughout  the  entire  Upper  Cora  Stock 
Driveway  and  legal  public  access  to  a 
large  contiguous  block  of  Bureau  of 
Land  Management  administered  land 
adjacent  to  the  Bridger-Teton  National 
Forest.  The  values  of  the  public  and 
private  land  involved  in  die  exchange 
are  equal. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  above  (including  prior 
reserved  Federal  interests  in  the  private 
land)  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
segregation  will  continue  for  a  period  of 
two  (2)  years,  or  until  issuance  of  patent 
or  other  document  of  conveyance,  or  as 
of  the  date  specified  in  an  opening  order 
published  in  the  Federal  Register, 
whichever  occurs  first. 

Conveyance  of  the  above  public  land 
will  be  subject  to: 


1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  constructed  under  the 
authority  of  the  Act  of  August  30, 1890 
(43  U.S.C.  945); 

2.  Reservation  of  all  minerals  to  the 
JJnited  States: 

3.  The  requirements  of  43  CFR  4110.4- 
2  regarding  authorized  grazing  use. 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning.  The  public  interest  will  be 
served  by  this  exchange. 
David  E.  Haper. 
Acting  Area  Manager. 

Dated:  May  24. 1989. 
[FR  Doc.  89-13103  Filed  6-1-89;  8:45  am] 

BILUNO  CODE  4310-22-M 


(WY-030-0»-4212-13;WyW-1 13713) 

Realty  Action;  Wyoming 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  Realty  Action; 
Proposed  Exchange  of  Public  and 
Private  Lands  in  Fremont  and  Crook 
Counties,  Wyoming. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2756;  43  U.S.C.  1716): 

Sixth  Principal  Meridian,  Wyoming 

T.  53  N.,  R.  65  W. 

Sec.  4:  Lots  9. 12; 
T.  54  N..  R.  65  W. 

Sec.  8:  Lots  6. 7. 10. 11; 

Sec.  9:  Lots  6,  7, 8: 
T.  53  N.,  R.  66  W. 

Sec.  9:  SEy4NEV4.  EV4-SEy4. 

Comprising  474.48  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  a  parcel  or 
parcels  of  land,  to  be  specifically 
identified  at  a  later  date,  from  within  the 
following  described  block  of  land  owned 
by  the  Nature  Conservancy: 

Sixth  Principal  Meridian.  Wyoming 
T.  40  N.,  R.  105  W. 

Sec.  17:  All;  _/     A 

Sec.  18:  EV4.  EVi^iWVA,  SWV4NWy4.«Wy4- 

Sec  19:  NMiNMi; 

Sec20:E%.  NV^NWy4; 

Sec  21:  Lots  1.  2.  3.  4.  W%: 

Sec  28:  Lots  1,  2.  3.  4.  NWV4.  NM!SWy4. 
SEy4SWy4; 

Sec  29:  NEy4.  NViSEy4. 

Comprising  2,862.1  acres  of  private  land. 

The  intent  of  both  BLM  and  the 
Nature  Conservancy  is  ultimately  to 
exchange  public  lands  for  the  entire 
2,862.1  acres  of  offered  private  land 
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described  above.  This  will  be 
accomplished  over  an.  as  yet, 
unspecified  period  of  time,  as  suitable 
public  lands  can  be  identified  for 
exchange. 

The  purpose  of  this  exchange  is  to 
acquire  non-federal  lands  which  have 
high  public  values  for  wildlife  habitat, 
specifically  bighorn  sheep.  The 
exchange  would  provide  additional 
winter  range  for  the  Whiskey  Mountain 
Bidhom  Sheep  herd,  which  is  the  largest 
Rocky  Mountain  bighorn  sheep  herd  in  * 
the  United  States.  The  public  interest 
will  be  served  by  completing  the 
exchange. 

When  the  specific  parcel  or  parcels  to 
be  acquired  from  the  Nature 
Conservancy  have  been  identified  from 
within  the  block  of  offered  lands,  the 
values  of  the  lands  to  be  exchanged,  if 
not  equal,  will  be  fully  equalized 
through  adjustment  in  acreage. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following; 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30, 1890.  43  U.S.C.  945. 

2.  Reservation  of  all  minerals  along 
with  the  right  of  ingress  and  egress  for 
exploration  and  development. 

3.  Oil  and  Gas  leases,  BLM  serial 
numbers  W-84848.  W-90251,  W-88239. 

4.  Any  other  valid  existing  rights 
including  rights-of-way  that  are 
identified  during  the  evaluation  process. 

Publication  of  the  notice  segregates 
the  selected  public  land  from  the 
operation  of  all  other  public  land  laws, 
including  the  general  mining  laws,  for  a 
period  of  2  years  from  the  date  of  first 
publication. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Kelly,  Lander  Resource  Area 
Manager  (307)  332-7822.  Information 
relating  to  the  exchange  is  available  for 
review  at  the  Lander  Resource  Area 
Office,  125  Sunflower,  Lander,  Wyoming 
82520. 

SUPPLEMENTARY  INFORMATION:  For  a 
period  of  45  days  from  the  date  of  the 
first  publication,  interested  parties  may 
submit  comments  to  the  Lander 
Resource  Area  Office,  P.O.  Box  589, 
Lander,  Wyoming  82502.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the.  final  determination  of  the 
Department  of  the  Interior. 
Jack  Kelly, 
Area  Manager. 

Date:  May  19. 1989. 
(FR  Doc.  89-13101  Filed  6-1-89;  8:45  am] 

nUJNO  CODE  43t»-22-M 


Fish  and  Wildlife  Service 

Preparation  of  an  Environmental 
Impact  Statement  on  a  Permit 
Application  to  Incidentally  Take 
Stephens'  Kangaroo  Rats,  an 
Endangered  Spedes,  in  Riverside 
County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  intent  and  meeting. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  under 
consideration  a  proposal  to  issue  a 
permit  under  section  10(a)  of  the 
Endangered  Species  Act  (Act)  for  a 
period  not  to  exceed  two  years,  that 
would  authorize  incidental  taking  of  the 
endangered  Stephens'  kangaroo  rat 
(Dipodomys  stephensi).  The  applicant 
for  this  incidental  take  permit  is  the 
County  of  Riverside.  California 
(County).  The  application  is 
accompanied  by  a  proposed 
Conservation  Plan  (Plan)  for  the 
Stephens'  kangaroo  rat.  In  response  to 
the  permit  application  and  the 
accompanying  proposal,  the  Service 
intends  to  prepare  a  joint  Federal 
Environmental  Impact  Statement  (EIS) 
and  State  Environmental  Impact  Report 
(EIR).  This  notice  describes  the 
proposed  action  and  possible 
alternatives,  outlines  the  scoping 
process  that  will  be  employed  in 
preparing  the  joint  document  and 
identifies  the  Service's  official  to  whom 
questions  and  comments  concerning  the 
proposed  action  and  the  EIS/EIR  may  be 
directed. 

DATES:  A  public  scoping  meeting  will  be 
held  at  the  Riverside  County  Office  of 
Education,  4th  floor  Board  Room.  3939 
13th  Street,  Riverside.  California,  on 
Monday,  June  12, 1989.  at  7:30  p.m. 
Written  comments  related  to  the  scope 
and  content  of  the  document  will  be 
accepted  at  the  address  below  until  June 
19, 1989. 

ADDRESSES:  Information,  comments,  or 
questions  related  to  the  document  and 
the  National  Environmental  Policy  Act 
process  should  be  submitted  to  the 
Regional  Director  (FWE/SE).  U.S.  Fish 
and  Wildlife  Service.  1002  NE  Holladay 
Street.  Portland.  Oregon  97232-4181. 

FOR  FURTHER  INFORMATION  CONTACT 

Jackie  Campbell  at  the  above  address, 
telephone  503/231-6150  or  FTS  8-429- 
6150.  Interested  persons  are  encouraged 
to  attend  the  meeting  to  identify  and 
discuss  major  issues  and  alternatives 
that  should  be  discussed  in  the  EIS/EIR. 
The  proposed  agenda  for  the  facilitated 
public  scoping  meeting  includes 
presentations  on  the  status  of  and 
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threats  to  the  spedes,  a  summary  of  the 
proposed  action  including  mitigation 
measures,  and  tentative  issues, 
concerns,  opportunities,  and 
alternatives.  There  will  be  an 
opportunity  for  the  pubhc  to  present 
formal  statements,  and  a  question  and 
answer  session.  Written  comments  may 
also  be  submitted  to  the  above  address. 
Interested  persons  are  reminded  that 
the  primary  purpose  of  the  scoping 
process  is  to  identify,  rather  than  to 
debate  or  argue,  the  significant  issues 
related  to  the  proposed  action. 
Additional  public  meetings,  if  requested, 
will  be  held  on  later  dates  in  order  to 
provide  opportunities  to  comment  on  the 
draft  document 

Background 

On  September  30, 1968,  the  Service 
issued  a  final  rule  which  determined 
that  the  Stephens'  kangaroo  rat  to  be  an 
endangered  species  (53  FR  38465).  This 
regulation  became  elective  on  October 
31, 1988.  Because  of  its  listening  as  an 
endangered  species,  the  Stephens' 
kangaroo  rat  is  protected  by  the  Act's 
prohibition  against  "taking"  (16  USC 
1538).  The  Act  defmes  "take"  to  mean: 
To  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill.  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  such  conduct 
"Harm"  is  further  defined  by  regulation 
as  any  act  that  kills  or  injures  wildlife 
including  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering  (50  CFR  17.3). 

The  Service,  however,  may  issue 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

The  County  has  submitted  an 
application  to  the  Service  for  a  permit  to 
incidentally  take  Stephens'  kangaroo 
rats  in  association  with  various 
proposed  public  and  private  projects  in 
the  western  portion  of  the  County.  The 
area  covered  by  the  proposed  permit 
would  include  much  of  the  historical 
range  of  the  Stephens'  kangaroo  rat 
within  the  County  and  would  allow 
taking,  for  a  period  of  two  years, 
resulting  from  the  development  of  up  to 
4,500  acres  (20  percent]  of  the  22.000 
acres  of  remaining  occupied  habitat 
known  for  the  species. 


Under  the  proposed  conservation  plan 
for  the  incidental  take  permit  up  to 
4.500  acres  (private  lands)  of  occupied 
habitat  adjacent  to  lands  currently  in 
public  ownership  would  be  acquired  and 
managed  for  the  long-term  benefit  of  the 
species.  Comparable  acreages  of  land 
would  be  acquired  prior  to  issuance  of 
County  permits  to  destroy  similar 
acreages  of  habitat.  The  acquisition  of 
the  private  lands  would  be  funded,  in 
part  &om  mitigation  fees  ($1,950  per 
acre)  collected  by  the  County. 

The  County  would  approve  the 
issuance  of  laiui  development  permits, 
subsequent  to  California  Envirorunental 
Quality  Act-mandated  review  of 
potential  impacts  to  other  enviroimiental 
resources,  for  otherwise  lawful  public 
and  private  project  proponents  in 
specified  portions  of  the  County  during 
the  two-year  period  in  which  the 
proposed  Federal  permit  is  in  effect 

Tlie  Service's  underlying  purpose  or 
goal  is  to  develop  a  program  designed  to 
ensure  the  continued  existence  of  the 
species,  while  resolving  potential 
conflicts  that  may  arise  from  otherwise 
lawful  private  and  public  improvement 
projects. 

The  underlying  need  as  to  why  the 
Service  must  make  a  decision  is  that  it 
has  received  an  application  from  the 
County  for  an  incidental  take  permit 
Congress  has  directed  that  such  permits 
be  issued  if  issuance  would  be  in 
accordance  with  the  requirements  of 
section  10(a)  of  the  Act 

A  tentative  Ust  of  alternatives  that 
would  meet  the  underlying  need 
includes:  issuance  of  an  incidental  take 
permit  with  components  presented  in 
the  Plan  (County  lands  only);  issuance 
of  an  incidental  take  permit  where  take 
would  be  allowed  on  both  County  and 
participating  city  lands;  or  the  issuance 
of  an  incidental  take  permit  with  other 
modifications  of  the  Plan.  A  "No 
Action"  alternative  (denial  of  the 
permit)  will  also  be  discussed. 

A  tentative  Ust  of  issues,  concerns, 
and  opportunities  has  been  developed. 
There  will  be  a  discussion  of  the 
potential  effect,  by  alternative,  in 
relation  to  the  following  issues: 

1.  Stephens'  kangaroo  rat; 

2.  Stephens'  kangaroo  rat  habitat; 

3.  other  biological  resources; 

4.  land  use; 

5.  agriculture; 

6.  public  facilities; 

7.  recreational  facilities;  and 

8.  housing  developments. 

Duted:  May  25, 1989. 
Marvin  L.  Plenert 
Regional  Director. 
(FR  Doc.  89-13083  Filed  6-1--89:  MS  am) 

MUINQ  COOC  4310-SS-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv—MgaMon  Na  701-TA-2M  (Fknl)! 

Industrial  Belts  From  South  Korsa; 
Import  Im^sstlgatlon 

AOCNCV:  United  States  International 
Trade  Conmiission. 

ACTION:  Termination  of  investigation. 

summary:  On  April  18. 1980.  the  U.S. 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  fuial  determination  of  subsidies 
in  connection  with  the  subject 
investigation.  Accordingly,  pursuant  to 
S  207.20(b)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.20(b)),  the  countervailing  duty 
investigation  concerning  industrial  belts 
from  South  Korea  (investigation  No. 
701-TA-295  (Final))  is  terminated. 

EFFECTIVE  DATE:  May  23,  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Tedford  Brij^gs  (202-252-1181),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-lOOa 

Authority:  This  investigation  is  being     | 
terminated  under  authority  of  Ihe  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  {  201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  May  28. 1989. 
Kmuieth  R.  Mason, 
Secretary. 
P=R  Doc.  89-13114  Filed  6-1-89;  8:45  am] 

■RJJNaCOOC  7020-OMI 


INTERSTATE  COMMERCE 
COMMISSION 

[Docliet  No.  AB-2go  (Sub-No.  65X)) 

Norfolk  and  Western  RaNvray  Co^ 
Abandonment  Exemption  Between 
Leptic  and  Lynchburg,  VA 

Applicant  has  Hied  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.52-mile  line  of  railroad  between 
milepost  N-201.18  at  Leptic,  VA,  and 
milepost  204.7  at  Lynchburg.  VA. 


'-''■;-#isdy^^^^^^^ 
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Applicant  has  certified  that;  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complanit  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  2. 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  12. 1989  * 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  22. 
1989,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young,  Norfolk  Southern  Corporation. 
Three  Commercial  Hace,  Norfolk.  VA 
23510. 


'  A  •tay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decisions  on  eiVvironmental  issues 
(whether  raised  by  ^  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Oat-of  Service  Rail  Lines.  4  ICC.  2d  400  (1968). 
Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon  as 
{KMsible  in  order  to  permit  this  commission  to 
review  and  act  on  the  request  before  the  effective 
dale  of  this  exemption. 

•  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  AssisL.  4  ICC.  2d  164  (1987).  and  final  rules 
published  in  the  FEDERAL  REGISTER  on  December 
22. 1987  (52  FR  46440-48446). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  June  7, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief.  SEE  at  (202) 
275-7684.  Comments  on  environmental 
^nd  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  train 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  22, 1989. 

By  the  Commission,  )ane  F.  MackaU. 
Director.  Office  of  Proceedings. 
Noreta  1^  McG«e, 
Secretary^ 

(FR  Doc  ^12742  Filed  6-1-89: 8:45  am) 
Mixma  CODE  ms-ot-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  May  23, 1989,  a 
proposed  consent  decree  in  United 
States  V.  Borough  of  North  Arlington, 
New  Jersey,  et  al,  Civil  Action  No.  88- 
2939,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey.  The  decree  resolves  claims  of  the 
United  States  against  the  Borough  of 
North  Arlington,  New  Jersey,  the 
Township  of  Lyndhurst,  New  Jersey,  and 
the  North  Arlington-Lyndhurst  Joint 
Meeting  (the  "defendants")  for 
violations  of  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  The  violations  arose 
out  of  the  defendants'  operation  of  a 
sewage  treatment  plant  in  Bergen 
Coimty,  New  Jersey. 

In  the  proposed  consent  decree,  the 
defendants  agree  to  pay  the  United 
States  a  civil  penalty  in  the  amoimt  of 
$35,000.  In  addition,  the  defendants  have 
ceased  discharging  pollutants  and  have 
shut  down  their  sewage  treatment  plant. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  970  Broad  Street.  Newark,  New 
Jersey  07102;  at  the  Regional  II  Office  of 


Regional  Counsel,  Environmental 
Protection  Agency,  28  Federal  I%za. 
New  York,  New  York  10278,  contact: 
George  Shanahan,  Esq.:  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  United  States  Department  of  Justice, 
Room  1515, 10th  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20530.  In 
requesting  copies,  please  enclose  a 
check  in  the  amoimt  of  $0.90  (10  cents 
per  page  reproduction  charge)  payable 
to  the  Treasurer  of  the  United  States. 
The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  fo 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Borough 
of  North  Arlington.  New  Jersey,  et  al.. 
Civil  Action  No.  88-2939  (D.N.J.).  D.J. 
Reference  No.  90-5-1-1-3099. 
Dooakl  ACait. 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 

(FR  Doc.  89-13113  Filed  6-1-89:  8:45  am) 

MtLMG  COOC  4410-ftt-« 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
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enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  this  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  beneflts 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  533  and  not  providing  for  delay 
hi  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  b«quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contray  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contam 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordin^y.  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"Genera!  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  202ia 


ModificatioDS  to  Gananl  Wag* 
Determination  Pedstons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Voltane  I 
Connecticat,  CTS0-1  (J^Q-    PP- 02-65. 

6,1989). 
New  lersiBy.  NI89-2  Uan.  6,    p.  617. 

1989). 
Pennsylvania 

PA89-1  Uan.  6, 1980) pp.  838-S41. 

PA89-3  (Jan.  6, 1989) pp.  864-865. 

PA80-4  ()an.  6, 1988) pp.  870-871. 

West     Vii^ia,     VA8B-2    p.  1213. 

(]aa  6. 1988). 

Vohime  U 
Illinois,     IL89-«    (Jan.    6,    p.  15Z 

1989). 
Michigan 

MI89-1  (Jan.  6, 1969) 


pp.  436.  440- 

446. 
pp.  452,  456. 
pp.  469.  472. 
pp.  477-482. 
pp.  489.491. 
pp.  628-634. 


MI89-2  (Ian.  8, 1989) 

MI89-3  (Jan.  6, 1989) 

MI8a^  (Jan.  6, 1989) 

MI89-5  (Jan.  6,  1989) 

Missouri,  M089-1  (Jan.  6, 

1989). 
Ohio.    OH89-29    (Jan.    6,    pp.  870-90eb. 

1989). 

Volume  lU 
Arizona,   AZ89-2   (Jan.   6,    p.  19. 

1989). 
California,  CA88-2  (Jan.  Si,    pp.  44-48, 

1989).  pp.  51-53. 

p.  55. 
Colorado,  C089-1  (Jan.  6.    pp.  106-107. 

1989). 
Idaho,  ID89-5  Qan.  6, 1989)..  p.  170. 
North      Dakota,      NDe9-3    p.  238. 

Oan.  6, 1980). 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPOJ  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regio  lal  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
323& 

When  ordering  subscription(s),  be 
■are  to  specify  the  State(s)  of  interest. 


since  snbecriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weeldy  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  26th  day  of 
Mayl98B. 
Robert  V.  Salera, 

Acting  Director.  Division  of  Wage 

Determinations. 

[PR  Doc.  88-13063  Filed  6-1-89;  8:45  am) 

MUJNQ  cooc  «My-zT-m 


Mine  Safely  and  Health  Administration 
[Docket  No.  M-aa-as-ci 

A.KJL  Coal  Co.,  Inc.;  Petition  for 
MOfTOcanon  of  Appacanon  or 
Mandatory  Safety  Standard 

A.K.A.  Coal  Company,  Inc.,  Box  148. 
R.D.  No.  1,  Hegins,  Pennsylvania  17938 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Diamond 
Slope  (I.D.  No.  36-07760)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Effective  safety  catches  or  other 
devices  are  not  available  for  the 
conveyances  used  on  the  steeply 
pitching  and  undulating  slopes  with 
numerous  curves  and  knuckles  in  the 
main  haulage  slopes  of  this  anthracite 
mine. 

3.  If  "makeshift"  safety  devices  are 
installed  they  would  activate  on 
knuckles  and  curves  when  no 
emergency  exists  and  cause  a  tumbling 
effect  on  tlie  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gxmboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 


the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments 

Persons  mterested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  StanJards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  VL-ginia  22203.  All 
comments  must  be  postmarked  or 
Tece\\  sd  in  that  office  on  or  before  July 
3, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pabida  W.  Stlvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  25, 1989. 
[FR  Doc.  89-13149  Filed  6-1-89;  8:45  amj 
BNXING  CODE  4S1(M»-M 


(Docket  Na  M-S9-68-C) 

BirchfleM  Mining,  Inc.;  Petition  for 
Modification  of  Appfic»tlon  of 
Mandatory  Safety  Standard 

Birchfield  Mining,  Inc.,  41  Eagles 
Road,  Beckley.  West  Virginia  25801  has 
filed  a  p>etition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Birchfield  No.  1 
Mine  (I.D.  No.  46-07273)  located  in 
Boone  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Two  750 ICVA  transformers,  located 
on  Dog  Leg  Mains,  and  one  spray  pump, 
two  submersible  pumps,  and  four  750 
ICVA  transformers  located  on 
Henderson  Mains  caimot  be  adequately 
ventilated  to  the  return. 

3.  The  return  airways  to  which  the 
transformers  and  pumps  are  now 
ventilated  would  be  converted  to  intake 
airways  when  the  proposed  shaft  on 
Estep  Mains  is  completed.  Converting 
the  return  airways  to  intake  airways 
would  greedy  improve  the  ventilation 
system. 

4.  As  an  alternate  method,  petitioner 
proposes  that — 


(a)  The  installations  would  be  totally 
enclosed  in  fireproof  structures; 

(b)  An  automatic  fire  suppression 
device  activated  by  heat  sensors  would 
be  installed  in  each  installation; 

(c)  Transformers  and  spray  pump 
would  have  openings  for  ventilatiort 
such  openings  for  ventilation  would  be 
provided  which  would  close 
automatically  if  a  fire  should  occur  and 
the  fire  suppression  device  is  activated; 

(d)  A  warning  light,  integrated  with 
the  fire  suppression  device,  would  be 
installed  in  a  location  adjacent  to  the 
haulage  track  or  a  location  readily 
observed  by  persons  working  nearby; 

(e)  Persons  regularly  working  in  this 
area  would  be  instructed  as  to  the 
purpose  of  the  light  and  course  of  action 
to  follow  if  activated. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  ITiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arhngton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Sflvey,      . 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Dale:  May  28. 198S. 
(FR  Doc.  89-13150  Filed  6-1-89:  &iS  a.m.) 

BHXMG  cooc  461«-4S-« 


[Docket  No.  M-89-65-C1 

Blue  Diamond  Mining,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Mining.  Inc.,  P.O.  Box 
87,  Leatherwood,  Kentucky  41756  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4(a)  (automatic  fire 
sensor  and  warning  device  systems; 
installation  ;  minimum  requirements)  to 
its  Turkey  No.  4  Mine  (LD.  No.  15-16478) 
located  in  Perry  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  tiie 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 


2.  In  a  separate  petition  (M-89-M-C), 
petitioner  proposes  to  use  the  air  in  the 
belt  entry  to  ventilate  active  working 
places. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  belt  entries  used  as  intake 
aircourses  with  specific  conditions. 

4.  Petitioner  states  tiiat  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safaty  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Reqnest  for  Conmumts 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
corrments  must  be  filed  with  the  OfTice 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boufevard.  Arhngton,  Virginia  22203.  All 
comments  must  be  poiitrDa.'Sied  or 
received  in  that  office  on  or  before  July 
3, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulatans 
and  Variances. 

Date:  May  25.  igfla 
[FR  Doc.  89-13151  Filed  6-1-89;  8:45  ei)| 

BtLUNG  CODE  4510-43-M 


(Docket  No.  M-«»-64-Cl 

Blue  Diamond  Mining,  Incu  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B?ue  Diamond  Mining,  Inc..  P.O.  Box 
87,  leatherwood,  Kentucky  41756  has 
filed  a  petition  to  modify  the  application 
of  30  era  75.326  (aircourses  and  beH 
haulage  entries)  to  its  Turkey  No.  4  Mine 
(I.D.  No.  15-15478)  located  in  Perry 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safe^y  and  Health  Act  of  1977. 

A  sunimary  of  the  petit  ioners 
startenient  follows: 

1.  The  petition  concerns  Xhe 
requirement  that  mtake  and  return 
aircourses  be  separated  from  belt 
haulage  entires,  and  that  belt  haubge 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
defection  system  utiUzing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  belt  entries  used  as  intake 
aircourses  and  at  each  belt  drive  and 
tailpiece  located  in  intake  aircourses. 
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The  monitoring  devices  would  be 
capable  of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  after  the  source 
of  power  to  the  belt  is  removed:  a  visual 
alert  signal  would  be  activated  when  the 
CO  level  is  10  parts  per  million  (ppm) 
above  ambient  air  and  an  audible  signal 
would  sound  at  15  ppm  above  ambient 
air.  All  persons  would  be  withdrawn  to 
a  safe  area  at  10  ppm  and  evacuated  at 
15  ppm.  The  fire  alarm  signal  would  be 
activated  at  an  attended  surface 
location  where  there  is  two-way 
communication.  The  CO  system  would 
be  capable  of  identifying  any  activated 
sensor,  monitoring  electrical  continuity 
and  detecting  electrical  malfunctions. 

4.  The  CO  system  would  be  visually 
examined  at  least  once  during  each  coal 
producting  shift  and  tested  weekly  to 
ensure  the  monitoring  system  is 
functioning  properly.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

5.  If  the  CO  system  is  deenergized  for 
routine  maintenance  or  for  failure  of  a 
sensor  unit,  the  belt  conveyor  would 
continue  to  operate  and  qualiHed 
persons  would  patrol  and  monitor  the 
belt  conveyor  using  hand-held  CO 
detecting  devices. 

6.  The  details  for  the  fire  detection 
system,  and  the  permanent  stoppings 
separating  the  conveyor  belt  entries 
from  the  intake  escapeway  would  be 
included  as  part  of  the  ventilation 
system  and  methane  and  dust  control 
plan. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  May  25. 1989. 
|FR  Doc.  89-13152  Filed  6-1-80:  8:45  am] 

MUmO  COOf  MM-O-M 


(Docket  Na  M-S9-63-CI 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions] 
to  its  Ireland  Mine  {ID.  No.  46-01438) 
located  in  Marshall  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  an  examination  be 
made  on  a  weekly  basis  of  seals  and  of 
return  entries  in  their  entirety. 

2.  Due  to  deterioration  of  roof  and  rib. 
certain  areas  of  the  mine  cannot  be 
safely  traveled.  Restoration  of  these 
areas  would  expose  certified  persons  to 
hazardous  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  checkpoints  where 
a  certified  person  would  make  daily  or 
weekly  examinations  for  hazardous 
conditions  as  outlined  in  the  petition. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  approaches  to  the  checkpoints 
would,  at  all  times,  be  maintained  in  a 
safe  condition.  The  examination  would 
include  tests  for  methane  and  the 
quantity  of  ain 

(b)  The  person  making  such 
examinations  and  tests  would  place  his/ 
her  initials  and  the  date  and  time  at 
each  station.  A  record  of  these 
examinations,  tests  and  actions  taken 
would  be  recorded  in  a  book  kept  on  the 
surface  and  made  available  for 
inspection  by  interested  persons; 

(c)  Methane  gas  or  other  harmful, 
noxious,  or  poisonous  gases  would  not 
be  permitted  to  accumulate  in  the 
airways.  An  increase  of  0.5  percent 
methane,  or  a  change  of  10  percent  in 
quantity  when  compared  to  the  last 
readings  at  either  checkpoint  would  be 
cause  for  an  immediate  investigation  of 
the  affected  area; 

(d)  Persons  assigned  to  make  the 
examinations  would  tre  f&mmhr  with  the 
normal  direction  of  airflow  at  each 
checkpoint.  Any  changes  in  airflow 
would  be  reported  to  the  mine  foreman 
immediately; 

(e)  The  checkpoints  would  be 
included  as  part  of  the  ventilation  and 
methane  and  dust  control  plan. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  24. 1989. 

(FR  Doc.  89-13153  Filed  6-1-89;  8:45  amj 
MU.INQ  CODE  4S10-49-M 


(Dodcet  No.  M-8»-84-Cl 

iron  Head  Mining,  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Iron  Head  Mining,  Inc.,  P.O.  Drawer 
1160,  Grundy,  Virginia  24614  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.209(a)  (automated  temporary 
roof  support  (ATRS)  systems)  to  its 
Mine  No.  1.  section  002-0  (I.D.  No.  44- 
03860)  located  in  Buchanan  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  an  ATRS  system  be 
used  with  roof  bolting  machines. 

2.  Due  to  the  size  of  the  roof  bolters, 
petitioner  cannot  bolt  on  a  cycle  that 
facilitates  installation  of  permanent 
support  (roof  bolts)  within  a  reasonable 
time  span.  This  is  due  to  the  way  the 
Fairchild  Mark  21  Continuous  Miner 
(Auger  Type)  is  trammed  from  one 
working  face  to  another.  Also,  the 
tramming  of  the  miner  is  dislodging  the 
top  outby  the  face,  due  to  the  setting  and 
re-setting  of  the  hydraulic  jacks  required 
by  the  present  mining  practice. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  a  continuous  mining 
machine  and  two  roof  bolters  not 
equipped  with  ATRS  Systems  to  install 
permanent  supports  at  the  working  face 
with  specific  procedures  as  outlined  in 
the  petition. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
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Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SBvey, 

Director,  Office  of  Standards,  Regulations 
aad  Variances. 

Date:  May  25. 198a 

(FR  Doc.  89-13154  Filed  6-1-89;  8:45  am] 
■UJNG  CODE  4S1»-43-« 
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(DociMt  Na  l>»8»e-m 

Mississippi  Chemical  Corp^  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Mississippi  Chemical  Corporation, 
Box  101.  Carisbad,  New  Mexico  88220 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.14100{bJ  (safety 
defects;  examination,  correction  and 
records),  to  its  Mississippi  Qiemical 
Corporation  Mine  (I.D.  Na  29-00175) 
located  in  Eddy  County,  New  Mexico. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  ^ 

1.  The  petition  concerns  the 
requirement  that  defects  on  any 
equipment  machinery,  and  tools  that 
affect  safety  be  corrected  in  a  timely 
manner  to  prevent  the  creation  of  a 
hazard  to  persons. 

2.  The  lights  were  removed  from 
shuttle  cars  to  prevent  operators  from 
blinding  each  other  when  meeting  in  the 
time  entries,  and  to  avoid  head  on 
collisions  or  hitting  other  persons  or 
equipment  in  the  area. 

3.  As  an  ahemate  method.,  petitioner 
has  installed  a  panel  Tight  line  through 
the  roadways  traveled  by  shuttle  cars 
and  other  face  equipment. 

4.  In  support  of  this  request,  petitioner 
states  that  the  panel  light  line  system 
would  light  the  whole  face  area,  and 
individual  lights  on  the  equipment 
would  not  be  necessary  as  the  roadway 
and  working  areas  would  be  weB  lit. 

5.  A  procedure  would  be  instituted 
that  if  the  lights  go  out,  or  are  turned  off, 
ore  hauling  would  stop  until  the  lights 
are  again  operational. 

6.  The  petitioner  states  ttiat  the 
proposed  alternate  method  provides  a 
greater  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Cbmmeats 

Persons  interested  fn  this  petition  may 
furnish  written  comments.  These 


comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmariied  or 
received  in  that  office  on  or  before  July 
3. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  25, 1989. 
|FR  Doc.  89-13155  Filed  6-1-89;  8:45  am) 

BILJJNG  COOK  4S10-4a-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMfNISTRATION 

[Notice  89-43] 

Intent  To  Grant  a  PartiaUy  Exclusive 
Patent  Ucenae 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Intent  to  Crant  a 
Patent  License. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  Diablo  Research 
Corporation  of  Sunnyvale,  California,  a 
limited  partically  exclusive,  royalty- 
bearing,  revocable  Ucense  to  practice 
the  inventions  as  described  in:  U.S. 
Patent  No.  4,757,315,  entitled  "Method 
and  Apparatus  for  Measuring  Distance." 

The  proposed  partially  exclusive 
license  will  be  limited  to  Lhe  fields  of  the 
toy,  automotive,  medical  and  physical 
security  markets  and  its  will  be  for  a 
limited  number  of  years  and  will  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations,  14  CFR  Part  1245,  Subpart 
2.  NASA  will  negotiate  the  final  terms 
and  conditions  and  grant  the  partically 
exclusive  hcense,  unless  within  60  days 
of  the  Date  of  this  Notice,  the  Director  of 
Patent  Licensing  receives  the  written 
objections  to  the  grant,  together  with 
supporting  documentations.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  Notice  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  partially  exclusive 
license. 

DATE:  Comments  to  this  notice  must  be 
received  August  1. 198a 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 

Fow  yuw>Htw  imonmn  iion  cowTAcr 

Kir.  Harry  Lupuloff.  (202)  453-243a. 


Dated:  May  25, 1989. 
Edwaid  A.  Frankle, 
General  Counsel. 
|FR  Doc  89-13117  Filed  ft-1-89;  8:45  am) 

BUJMO  CODE  7510-*1-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92463),  as  amended,  notice  is  hereby 
given  thkt  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Children's  Television 
Series  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  21, 1989, 
&om  9:00  a.m.-&00  p.m.  in  Room  730  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  reconuBendation  on  applications  for 
financial  assistance  under  the  Nation<il 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 19aa  these  sessioos  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Farther  information  with  reference  to 
this  meeting  can  be  obtained  form  Ms. 
Yvonne  M.  Sabine,  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  25, 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-13080  Filed  6-1-89:  8:45  am) 
BlUJNQCOaC  7sa7-«t-« 


Meeting 

Thursday,  June  22, 1989,  at  9*30  a.m. 
has  been  designated  by  the  President's 
Committee  on  the  Arts  and  the 
Humanities  for  Plenary  Meeting  XDC. 
This  meeting  has  been  scheduled  in  the 
Kaufinan  Conference  Room,  institute  of 
International  Education,  809  Uruted 
Nations  Plaza,  New  York,  New  York. 
This  is  a  regularly  scheduled  meeting  at 
which  Mr.  William  Khng.  President  of 
Minnesota  Public  Radio  and  Vice 
Chairman  of  American  Public  Radio, 
will  lead  a  discussion  on  Creative 
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Financing  for  the  Arts  and  the 
Humanities. 

The  Committee,  charged  with 
exploring  ways  to  increase  private 
support  for  the  arts  and  the  humanities, 
has  generated  private  funds  to  support 
collaborative  projects  and  programs, 
and  it  serves  as  a  forum  on  issues 
affecting  nonprofit  cultural 
organizations. 

Please  call  202-682-5409  or  212-512- 
5957  if  you  expect  to  attend  because 
space  is  limited. 

Dated:  May  25. 1989. 

Yvoone  M.  SabiiM, 

Director.  Council  B"  Panel  Office.  National 
Endowment  for  the  Arts. 

|FR  Doc.  89-13069  Filed  6-1-88:  8:45  am] 

aiLUNO  COM  Tfl7-ei-ll 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-112] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Propped  Order 
AuttMKtzing  Dismantling  of  ttie  Reactor 
and  Disposition  of  Component  Parts; 
Univef%ity  of  Oldahoma 

The  Nuclear  Regulatory  Commission 
is  considering  issuance  of  an  Order 
authorizing  the  University  of  Oklahoma 
(licensee]  to  dismantle  the  AGN  211P 
Nuclear  Reactor  in  Norman,  Oklahoma 
and  to  dispose  of  the  reactor 
components  in  accordance  with  the 
application  dated  October  25, 1988,  as 
supplemented. 

Environmental  Assessment 

Identification  of  Proposed  Action:  By 
application  dated  October  25, 1988,  as 
supplemented,  the  licensee  requested 
authorization  to  dismantle  the  100  watt 
(thermal)  University  of  Oklahoma 
Research  Reactor  (UORR),  to  dispose  of 
its  components  parts  and  radioactive 
material,  and  decontaminate  the  facility 
in  accordance  with  the  proposed 
lismantling  plan,  and  to  terminate 
Facility  License  No.  R-53.  The  UORR 
was  shut  down  in  April  1986,  and  has. 
not  been  operated  since  then.  The 
reactor  fuel  has  been  removed  from  the 
facility  and  shipped  to  Department  of 
Energy  facilities  in  accordance  with 
DOE.  NRC,  and  DOT  requirements. 

Need  for  Proposed  Action:  In  order  to 
prepare  the  facility  for  unrestricted 
access  and  use,  the  dismantling  and 
decontamination  activities  proposed  by 
UORR  must  be  accomplished. 

Environmental  Impact  of  the  Proposed 
Action:  All  decontamination  will  be 
[>erformed  by  trained  personnel  in 


accordance  with  previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health  physics  staff.  Solid 
and  liquid  waste  will  be  removed  from 
the  facility  and  managed  in  accordance 
with  NRC  requirements.  The  operations 
are  calculated  to  result  in  a  total 
radiation  exposure  of  less  than  1  person- 
rem  to  facility  staff  and  the  public. 

These  conclusions  were  based  on  the 
fact  that  all  proposed  operations  are 
carefully  planned  and  controlled,  all 
contaminated  components  are  removed, 
packaged,  and  shipped  offsite,  and  that 
the  radiological  control  procedures 
ensure  that  releases  of  radioactive 
wastes  from  the  facility  are  within  the 
limits  of  10  CFR  Part  20  and  are  as  low 
as  reasonably  achievable  (ALARA). 

Based  on  the  review  of  the  specific 
proposed  activities  associated  with  the 
dismantling  and  decontamination  of  the 
UORR  facility,  the  sta^  has  determined 
that  there  will  be  no  significant  increase 
in  the  amounts  of  effluents  that  may  be 
released  offsite.  and  no  significant 
increase  in  individual  or  cumulative 
occupational  or  population  radiation 
exposure. 

Alternative  Use  of  Resources:  The 
only  alternative  to  the  proposed 
dismantling  and  decontamination 
activities  is  to  maintain  the  facility  as  a 
restricted  area.  This  approach  would 
include  monitoring  and  reporting  for  the 
duration  of  the  safe  storage  period. 
However,  the  facility  management 
intends  the  use  the  area  for  other 
purposes. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  environmental 
assessment.  We  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  dismantling, 
decontamination  and  license 
termination  dated  October  25, 1988,  as 
supplemented  and  the  Safety  Evaluation 
prepared  by  the  staff.  These  documents 
area  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC  20555. 

Dated  at  Rockville.  Maryland  this  28th  day 
of  May  1988. 


For  the  Nuclear  Regulatory  Commission. 
Dine  C.  Scaletti, 

Acting  Director.  Standardization  and  Non- 
Power  Reactor  Project  Directorate.  Division 
of  Reactor  Projects— III.  IV.  Vand  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-13140  Filed  6-1-89;  8:45  am) 
enxiNQCooc  7sm-oi-« 


(Docket  No*.  50-325  and  50-324] 

Carolina  Power  &  Ugiit  Co.; 
Wlttidrawai  of  Application  for 
Amendments  to  Facility  Operating 
Ucenses,  Brunswick  Steam  Electric 
Plant,  Units  1  and  2 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  their  application  dated 
February  29, 1988,  for  the  Brunswick 
Steam  Electric  Plant,  Units  1  and  2 
(Brunswick)  located  in  Brunswick 
County,  North  Carolina. 

The  proposed  amendments  were  to 
delete  Surveillance  Requirement 
4.8.1. l.b,  which  requires  the  onsite  Class 
IE  distribution  system  be  demonstrated 
operable  at  least  once  per  18  months. 
The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendments  in  the  Federal  Register  on 
March  8. 1989  (54  FR  9914).  By  letter 
dated  May  1, 1989,  the  licensee 
withdrew  their  application  for  the 
proposed  amendment.  The  basis  for 
withdrawal  of  the  application  was  the 
licensee's  determination  that  a  technical 
specification  change  is  not  necessary. 
The  intent  of  the  surveillance 
requirement  is  to  verify  that  power  can 
be  shifted  from  the  unit  auxiliary 
transformer  to  the  start  up  auxiliary 
transformer  during  shutdown.  The 
licensee  interpreted  shutdown  to  mean 
cold  shutdown.  The  staff  does  not  share 
this  interpretation.  The  staff  uses  the 
words  "during  shutdown"  so  that  the 
test  will  not  be  conducted  at  full 
operating  power  due  to  the  potential  for 
causing  a  reactor  trip  and  possibly 
challenging  safety  systems.  In  order  to 
eliminate  the  confusion,  the  Bases  pages 
associated  with  the  surveillance 
requirement  were  changed. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  February  29, 1988, 
and  the  licensee's  letter  dated  May  1. 
1989.  withdrawing  the  application  for 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC.  and 
at  the  University  of  North  Carolina  at 
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Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
EUnorG.  Adensam, 

Director,  Project  Directorate  Il-l,  Division  of 
Reactor  Projects  I/Il,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  89-13138  Filed  6-1-89;  8:45  am] 
BtLLNM  COM  7St»41-M 


Dulce  Power  C04  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

[Docket  Not.  50-369  and  50-370] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by  Duke 
Power  Company,  (licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  NPF-0  and  NPF-17.  issued 
to  the  licensee  for  operation  of  the 
McGuire  Nuclear  Station.  Units  1  and  2, 
located  in  Mecklenburg  County.  North 
Carolina.  Notice  Oi^Consideration  of 
Issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
March  8, 1989  (54  FR  9916). 

The  remainder  of  the  amendment 
request  related  to  functional  testing  of 
fuses,  was  approved  by  Amendments  98 
and  78  to  Facility  Operating  Licenses 
NPF-9  and  NPF-17.  respectively. 

The  purpose  of  the  denied  portion  of 
the  licensee's  amendment  request  was 
to  relocate  the  listing  of  containment 
penetration  conductor  overcurrent 
protective  devices  from  the  Technical 
Specifications  to  a  separate  document, 
and  to  relocate  the  specified  method  of 
testing  circuit  breakers  from  the 
surveillance  requirement  to  the  Bases. 

The  NRC  staff  has  concluded  that  that 
portion  of  the  licensee's  request  should 
not  be  granted  as  the  amendments 
would  reflect  the  standard  Technical 
Specifications  for  Westinghouse  plants 
which  have  not  yet  been  approved.  The 
licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  May  25, 1989. 

By  July  3. 1989.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  a^ected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  422  South  Church  Street, 
Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  March  16, 1987,  as 
supplemented  April  24, 1987,  (2)  the 
Commission's  letter  to  the  licensee 
dated  May  25, 1989,  and  (3)  the 
Commission's  Safety  Evaluation  related 
to  this  amendment  request,  dated  May 
25. 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington.  DC.  and  at  the  Atkins 
Library,  University  of  North  Carolina, 
Charlotte  (UNCC  Station),  North 
Carolina  28223.  A  copy  of  Items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthewrs, 

Director,  Project  Directorate  IIS,  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactof  Regulation. 

[FR  Doc.  89-13139  Filed  6-1-89;  8:45  am] 

niXlNO  COOC  7SMH>1-M 


[Docket  No.  50-382A] 

Louisiana  Power  A  Ugtit  C04 
Waterford  Steam  Electric  Station,  Unit 
3,  Request  for  Amendment  To 
Authorize  Sale  and  L«aset>act(  Time 
for  Filing  Comments  on  Antitrust 
Matters  ^^"^ 

On  May  1, 1989,  the  Louisiana  Power 
and  Light  Company  (LP&L)  submitted  an 
application  to  amend  its  operating 
license  for  the  Waterford  Steam  Electric 
Station,  Unit  3  (Waterford  3)  located  in 
St.  Charles  Parish.  Louisiana.  LP&L  is 
presently  the  sole  owner  of  this  facility. 
The  amendment  request  seeks  approval 
of  one  or  more  sale  and  leaseback 
transactions  by  LP&L  with  respect  to 
any  portion  of  its  100%  ownership 
interest  in  Waterford  3  to  one  or  more 
equity  investors  [to  be  named  later)  and 
at  the  same  time  to  lease  back  from  said 
equity  investors  such  interests  sold  in 
Waterford  3  and  receive  from  said 


equity  investors  the  right  to  use  and 
enjoy  the  benefits  of  the  undivided 
ownership  interests  sold  in  Waterford  3. 
The  proposed  terms  of  the  leases  will  be 
for  Z7Vi  years  subject  to  rights  of 
renewal.  Following  the  proposed  sale 
and  leaseback.  LP&L  will  continue  in  its 
present  capacity  with  authority  for 
management,  operations.  •  service, 
maintenance,  decommissioning,  fuel 
prociu^ment  and  disposal,  repair  and 
modification  of  Waterford  3. 

Any  anticipated  sale  and  leaseback 
will  be  subject  to  the  condition  that  the 
equity  investors  and  anyone  else  who 
may  acquire  an  interest  by  way  of  the 
proposed  sale  and  leaseback  are 
prohibited  from  exercising  directly  or 
indirecdy  any  control  over,  (1) 
Waterford  3,  (2)  power  or  energy 
produced  by  Waterford  3  or  (3)  the 
licensee  of  Waterford  3.  Moreover.  LP&L 
will  be  required  to  notify  the  NRC  of  any 
action  by  a  lessor  or  other  successor  in 
interest  to  LP&L  that  may  have  an  effect 
on  the  operation  of  the  facility. 

Any  person  who  wishes  to  express 
views  pursuant  to  the  antitrust  issues 
raised  in  this  amendment  request  should 
submit  said  views  within  30  days  of  the 
initial  publication  of  this  notice  in  the 
Federal  Register  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Chief,  Policy 
Development  and  Technical  Support 
Branch,  Office  of  Nuclear  Reactor 
Regulation.  ^ 

Dated  at  Rockville,  Maryland  this  26th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Cedl  O.  Tbomaa, 

Chief.  Policy  Development  and  Technical 
Support  Branch  Program  Management 
Policy  Development  and  Analysis  Staff. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  89-13143  Filed  6-1-89:  8:45  am] 

BNJJNQ  COOE  TSaO-Ot-M 


[Docket  No.  50-443] 

Public  Service  Co.  of  New  Hampshire, 
Seabrook  Station,  Unit  No.  1;  Issuance 
of  Facility  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),'  has  issued 


'  There  is  an  application  pending  before  the  NRC 
that  would  transfer  the  operation  of  Waterford  3 
from  LP&L  to  its  sister  company.  System  Energy 
Resources.  Inc.  (SERI)— both  LP&L  and  SERl  are 
subsidiaries  of  Middle  South  Utilities.  Inc. 

'  Public  Service  Company  of  New  Hampshire  is 
authorized  to  act  as  agent  for  the:  Canal  Electric 
Company.  Connecticut  Light  and  Power  Compnny. 
EUA  Power  Corporation.  Hudson  Light  &  Power 
Company,  Massachusetts  Municipal  Wholesale 

Continued 
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Facility  Operating  License  No.  NI¥-67 
to  Public  Service  Company  of  New 
Hampshire  (PSNH)  and  the  owners 
listed  below  (the  utilities  listed  below 
including  PSNH  collectively  referred  to 
as  the  licensees)  which  authorizes 
operation  of  the  Seabrook  Station.  Unit 
No.  1  (the  facility]  at  reactor  core  power 
levels  not  in  excess  of  170  megawatts 
thermal  (5%  of  rated  powerj  in 
accordance  with  the  provisions  of  the 
license,  the  Technical  Specifications  and 
the  Environmental  Protection  Plan  with 
a  condition  currently  limiting  operation 
to  no  more  than  0.75  effective  full  power 
hours.  Authorization  to  operate  beyond 
five  percent  of  full  power  will  require 
specific  Commission  approval. 

The  Seabrook  Station.  Unit  No.  1 
(Seabrook  Unit  1]  is  a  pressurized  water 
reactor  located  on  the  southeast  coast  of 
New  Hampshire  in  Seabrook  Township, 
Rockingham  County.  New  Hampshire. 
The  license  is  effective  as  of  the  date  of 
issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Roister  on  October  19, 1961 
(4e  FR  51330). 

The  Commission  has  determined  that 
the  iMuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Envrionmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-67,  with  Technical 
Specifications  (NUREG-1331)  and  the 
Environmental  Protection  Plan:  (2)  the  , 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards,  dated  April  19, 
1983:  (3)  the  Commission's  Safety 
Evaluation  Report,  dated  March  1983 
(NUREG-oese).  and  Supplements  1 
through  8;  (4)  the  Fmal  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 


thereto:  and  (6j  the  Final  Environmental 
Statement  dated  December  1982 
(NUREG-0895):  (7)  Assessment  of  the 
Effect  of  License  Duration  and  Matters 
Discussed  in  the  Final  Environmental 
Statement  for  the  Seabrook  Station.  Unit 
No.  1;  and  (8)  the  applicant's 
Decommissioning  Funding  Assurance 
Plan,  dated  March  31, 1989,  as 
supplemented  on  ^ril  27, 1989. 
These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  in  the  Gelman 
Building.  Lower  Level.  2120  L  Street 
NW.,  Washington.  DC.  and  in  the  Exeter 
Public  Library,  47  Front  Street  Exeter. 
New  Hampshire  03833.  A  copy  of 
Facility  Operating  License  NPF-67  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Director,  Project  Directorate 
No.  1-3.  Copies  of  the  Safety  Evaluation 
Report  and  Supplements  1  through  8 
(NUR£G-0e96)  may  be  purchased  at 
current  rates  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37062. 
Washington.  DC  20013-7962  or  by 
calling  (202)  275-2060  or  (202)  275-2171. 

Dated  at  Rockville.  Maryland  this  28th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  C&inmission. 
Rkhaid  H.  WeMan. 

Director.  Project  Directorate,  1-3,  Division  of 
Reactor  Pro/ectB  I/ll,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doa  a»-13142  Filed  &-1-89: 8:45  am] 


Electric  CoajMBy.  Mmtaop  Electric  Coapany.  Naw 
England  Power  Coapanjr.  New  HnofNtiire  Blectiic 
Corpotalive.  lac  Tanotaa  Manidpal  Ushtiag  Plant. 
The  Uailad  Hluwinatiag  Company,  and  Vanaoot 
Electric  CaaaratiMi  aad  Tranaoiiaaioo  Cooparativa. 
Inc..  ami  haa  asdaiive  raapooaittUity  aad  ooiilroi 
over  Ike  piiyaical  oooatnwtioa  oparation  and 
malntaaancc  of  the  facility. 


(Docket  No.  50-312] 

Sacramento  Municipal  Utility  District; 
Wtthdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Ucansa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Sacramento 
Municipal  Utility  District  (the  licensee) 
to  withdraw  its  June  13, 1986  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-54  for  the 
Rancho  Seco  Nuclear  Generating 
Statioa  located  in  Sacramento  County, 
California. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
pertaining  to  Licensee  Event  Report 
clarifications  in  accordance  with 
Generic  Letter  83-43. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  May  6. 1987  (52  FR 
18955).  However,  by  letter  dated  May  10, 


1989.  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  13, 1988.  and  the 
licensee's  letter  dated  May  10, 1989, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  and  the  Martin  Luther 
King  Regional  Library,  7340  24th  Street 
Bypass,  Sacramento,  California  95622. 

Dated  at  Rockville.  Maryland  tliis  25th  day 
of  May.  1968. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Reynolds, 

Project  Manager,  Division  of  Reactor  Projects 
III,  IV,  V  and  Special  ProjectB,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-13141  Filed  6-1-88;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTA-nVE 

(Docket  No.  301-721 

Initiation  of  Section  302  Investigation; 
Thailand's  Restrictions  on  Access  to 
Ito  Cigarette  Martcet 

AO0ICV:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  initiation  of  an 
investigation  under  section  302(a)  of  the 
Trade  Act  of  1974.  as  amended;  request 
for  written  comments. 

SUMMAIIV:  Pursuant  to  19  U.S.C  2412(a). 
the  U.S.  Trade  Representative  USTR) 
has  determined  to  initiate  an 
investigation  of  the  Royal  Thai 
Government's  policies  and  practices 

with  respect  to  the  importation.         

distribution  and  sale  of  cigarettes.  USTR 
invites  written  comments  on  these 
policies  and  practices. 
EFFECnVt  OATC:  May  25, 1989. 
ADDWE8S:  Comments  should  be 
addressed  to  the  Chairman,  Section  301 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  222, 600 
17th  St.,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Collins,  Director  for  Southeast 
Asian  Affairs.  (202)  395-6813.  or 
Catherine  Field.  Associate  General 
Counsel,  (202)  39&-3432,  Office  of  the 
U.S.  Trade  Representative  600 17th 
Street,  NW.,  Washington,  DC 

SUPPLEMENT ARY  INFORMATION:  On  April 
10, 1989.  the  United  States  Cigarette 
Export  Association  (CEA)  filed  a 
petition  under  section  302(a)  of  the 
Trade  Act  of  1974.  as  amended,  19 
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U.S.C.  2412(a).  alleging  that  the  Royal 
Thai  Government  and  its 
instrumentality,  the  Thailand  Tobacco 
Monopoly  (TTM)  engaged  in  acts, 
policies  and  practices  that  are 
tmreasonable  or  discriminate  against 
imports  and  burden  and  restrict  U.S. 
conunerce.  The  Thai  government 
maintains  an  effective  ban  on  the 
importation  of  foreign  cigarettes  and 
prohibits  foreign  investment  in  cigarette 
manufacture.  "The  petitioner  contends 
that  these  bans  on  importation  and 
investment,  combined  with  high  tariffs, 
discriminatory  domestic  taxes  and  TTM 
distribution  practices,  deny  U.S.  firms 
fair  and  equitable  market  opportunities. 
Finally,  the  CEA  alleges  that  Thai 
government  restrictions  on  cigarette 
advertising  are  intended  to  put  foreign 
cigarette  brands  at  a  competitive 
disadvantage. 

On  May  25, 1989,  the  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Thai  government's  policies  and 
practices  affecting  fair  and  equitable 
access  to  the  Thai  cigarette  market 
USTR  also  requested  consulations  with 
the  Royal  Thai  Govememnt,  as  required 
by  section  303(a)  of  the  Trade  Act  of 
1974,  as  amended. 

In  preparing  the  U.S.  presentations  for 
such  consultations,  USTR  will  seek 
information  and  advice  from  the 
petitioner  and  the  appropriate 
committees  established  pursuant  to 
section  135  of  the  Trade  Act  as 
provided  in  section  303(a)(3). 

Any  interested  person  is  invited  to 
submit  written  comments  on  the  issues 
raised  in  the  petition.  Comments  should 
be  filed  in  accordance  with  the 
regulations  at  15  CFR  2006.8  and  are  due 
by  noon  on  June  30, 1989.  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Chairman,  Section  301 
Committee,  Room  222,  USTR,  600 17th 
Street.  NW..  Washington  DC  20506. 
A  Jane  Bradley, 

Chairwoman,  Section  Ml  Committee. 
[FR  Doc.  89-13115  Filed  6-1-69;  8:45  am] 
BHJJNO  COOE  31M>-01-« 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

AOENCV:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 


Summary  of  Proposal(s): 

(1)  Collection  title:  Employer  Service 
and  Compensation  Reports. 

(2)  Fonn(s)  submitted:  UI-41.  UI-41a. 

(3)  OMB  Number  3220-0070. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  itom  date  of 
OMB  approval. 

(5)  Type  of  request  Extension  of  thie 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Businesses  or  other 
for-profit 

(8)  Estimated  annual  number  of 
respondents:  400. 

(9)  Total  annual  responses:  11,000. 

(10)  Average  time  per  response:  0818 
hours. 

(11)  Total  annual  reporting  hours:  900. 

(12)  Collection  description:  The 
reports  obtain  the  employee's  service 
and  compensation  for  a  period 
subsequent  to  those  already  on  file  and 
the  employee's  base  year  compensation. 
The  information  is  used  to  determine  the 
entitlement  to  and  the  amount  of 
benefits  payable. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
6"om  Ronald  Ritter,  the  agency  clearance 
officer  (312-751-4692).  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter, 
Raihtjad  Retirement  Board,  844  Rush 
Street  Chicago,  Illinois  60611  and  the 
OMB  reviewer,  Justin  Kopca  (202-395- 
7316),  Office  of  Management  and 
Budget  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Ronald  Ritter, 

Acting  Director  of  Information  Resources 
Management 

[FR  Doc.  89-13100  Filed  6-1-69.  8:45  am] 
BNJJNO  COOE  TMS-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-26846;  File  No.  SR-PMx- 
8S-31] 

Self-Regulatory  Organteations; 
Pttlladelphia  Stock  Exctuinge,  Inc^ 
Order  Approving  Proposed  Rule 
Change  Relating  to  Voting  Righte 
Listing  Standards 

On  October  3, 1988,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  under  the  Securities  Exchange 


Act  of  1934  ("Act")  >  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
add  to  the  Exchange's  rules  a  new  Rule 
806.  the  Voting  Rights  Listing 
Standards — Disenfranchisement  Rule. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26676,  54  FR  13800  (April  5, 1989).  No 
comments  were  received  on  the 
proposed  rule  change. 

"The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  bring 
the  Exchange  into  compliance  with  Rule 
19c-4,  which  was  recently  adopted  by 
the  Commission  under  the  Act* 

Rule  19c-4  estabhshes  a  minimum 
voting  rights  listing  standard  among  the 
self-regulatory  organizations.  The  Rule 
prohibits  the  common  stock  or  other 
equity  securities  of  a  company  from 
being  or  remaining  Usted  on  an 
exchange  if  such  company  issues 
securities  or  takes  other  corporate 
action  that  would  have  the  effect  of 
nullifying,  restricting  or  disparately 
reducing  the  per  share  voting  rights  of 
existing  common  stock  shareholders  of 
the  company.* 

The  text  of  Phlx's  proposed  new  rule 
806  is  almost  identical  to  the  text  of  Rule 
19c-4  as  adopted  by  the  Commission. 
For  example,  proposed  Rule  806 
prohibits  the  listing  by  the  Phlx  of  the 
equity  securities  of  a  domestic  issuer  if 
that  issuer  issues  sectirities  or  takes  any 
corporate  action  which  has  the  effect  of 
nullifying,  restricting  or  disparately 
reducing  the  voting  rights  of  existing 
shareholders.  The  text  of  proposed  new 
rule  806,  however,  differs  from  the  text 
of  Rule  19c-4  in  two  respects. 

First  proposed  Rule  806  incorporates 
into  its  text  the  July  7. 1988  grandfather 
date  provided  in  the  Commission's 
Adopting  Release  but  not  in  the  actual 
text  of  Rule  19c-4.  Second,  the  Exchange 
proposes  to  include  in  paragraph  (c)(5) 
of  Rule  806  a  provision  that  would 
automatically  incorporate  into  the  Phlx's 
rules  any  exclusion  from  the  voting 
rights  listing  standards  of  Rule  19c-4 
adopted  by  another  self-regulatory 
organization  ("SRO").  In  its  filing,  the 
Exchange  stated  that  the  purpose  of  this 
provision  is  to  assure  that  Phlx's  rules 
remain  consistent  with  those  of  the 
other  markets,  and  to  assure  that  Phlx 
will  not  be  prevented  from  listing  or 
seeking  imlisted  trading  privileges  in 
securities  eligible  for  listing  on  the  other 


'  IS  U.S.C.  78s(bMl)  (1982). 

*  17  CFR  240.igl>-«  (1986). 

*  See  Securities  Exchange  Act  Releaie  No.  25891 
(July  7. 1968).  53  FR  28376  (July  IZ  1988)  ("Adopting 
Release"). 

«  See  Adopting  Release  for  text  of  the  Rule, 
including  a  non-exclusive  list  of  presumptively 
permitted  and  prohibited  corporate  actions. 
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markets  as  a  result  of  amendments  to 
their  voting  rights  listing  standards.  The 
Phlx  has  clarified  that  Rule  806(c)(5)  is 
intended  to  extend  only  to  written 
exclusions,  adopted  by  rule,  by  the  other 
SROs  and  approved  by  the  Commission. 
Proposed  Rule  806  would  not  extend  to 
interpretations  or  other  determinations 
made  by  other  self-regulatory 
organizations  regarding  Rule  19o-4  if 
such  interpretations  or  determinations 
were  not  adopted  as  a  rule  change.  In 
addition,  the  Exchange  has  indicated 
that  it  would  file  proposed  rule  changes, 
as  soon  as  possible,  to  specifically 
incorporate  Into  the  text  of  its  rule  any 
rule  dianges  adopted  by  the  other  SROs 
to  their  voting  rights  listing  standards.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular  the 
requirements  of  section  6(b)(5)  of  the 
Act  The  Commission  believes  that  the 
voting  rights  listing  standards  set  forth 
in  Exchange  Rule  1)06,  as  required  by 
Rule  190-4,  will  promote  just  and 
equitable  principles  of  trade  and  protect 
investors  and  the  public  interest. 
Specifically,  as  discussed  in  the 
Adopting  Release,  the  terms  of  Rule  19o- 
4.  as  expressly  adopted  in  Fhlx  Rule  806, 
will  protect  shareholders  from  being 
disenfranchised  while  permitting 
companies  flexibility  to  use  disparate 
voting  rights  plans  for  capital  raising 
purposes.  Finally.  Rule  19c-4,  when 
adopted  by  the  Commission, 
automatically  becomes  a  rule  of  the 
Securities  Self-Regulatory 
Organizations.  Proposed  Phlx  Rule  806 
will  codify  this  by  o^icially  placing  Rule 
19C-4  in  the  Phlx  rule  book. 

//  Is  Therefore  Ordered,  pursuant  to 
section  19(bj(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

Pur  the  Coramiasioo.  by  the  Division  of 
Market  Regalation,  punuant  to  delegated 
autixirity.^ 

Dated  May  24. 1989. 

looathan  a  Kats. 

Secretary. 

|FR  Doc  90-13064  FUed  6-1-88:  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

[Daelaraflon  of  Otaaater  Lean  Area  No. 
2352] 

South  CeroHna  (and  a  ConOguoue 
County  In  the  Stale  of  North  Carolina); 
Declaration  of  Olaaatar  Loen  Aree 

Spartanburg  County,  and  the 
contiguous  counties  of  Cherokee. 
Laurens.  Greenville,  and  Union,  in  the 
State  of  South  Carolina,  and  Polk 
County.  In  the  State  of  North  Carolina, 
constitute  a  disaster  loan  as  a  result  of 
damages  from  tornadoes  which  occurred 
on  May  5, 1989.  Applications  for  loans 
for  physical  damage  may  be  fded  until 
the  close  of  business  on  July  24. 1989. 
and  for  economic  injury  until  the  close 
of  business  on  February  23. 1990.  at  the 
address  listed  below: 
Disaster  Area  2  Office,  Small  Business 
AdministraUon.  120  Ralph  McGill 
Blvd.  14th  Fl..  Atlanta.  Georgia  30308. 
or  other  locally  announced  locations. 

The  interest  rates  are: 

Fiomeownert  with  credit  available 
elsewhere . 6X100 

Homeowners  without  credit  avail- 
able elsewhere — ~ 4iM0 

Businesses  writh  credit  available 
elsewhere  _ —     BJJOO 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere 4.000 

Businesses  and  non-profit  ofgani- 
zatioos  (EIDL)  without  credit 
available  elsewhere 4XX30 

Others  (including  non-profit  orga- 
nizations)  with  credit  available 
elsewhere . 9.125 

Any  county  contiguous  to  Spartanburg 
County  and  not  listed  above  has  already 
been  named  as  a  contiguous  county  in  a 
previous  declaration  for  the  same 
tornadoes. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  235212  and  for 
economic  injury  the  number  is  676500. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  Nos.  59002  and  59008) 

Dated:  May  23. 1989. 
Susan  8.  EngeMter, 
Administrator. 

[PR  Doc.  88-13073  Filed  6-1-68;  8:45  am] 
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at  9:30  a.m.  on  Tuesday,  June  20. 1989,  at 
the  Pacific  Inland  Bank  Board  Room.  5th 
floor.  888  S.  West  SL,  Anaheim. 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  US.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Steve  Waddell.  District  Director.  U.S. 
Small  Business  Administration.  901  W. 
Civic  Center  Drive,  Suite  160,  Santa 
Ana,  California  92703.  phone  (714)  836- 
2494. 

Jean  M.  Nowak. 

Director,  Office  of  Advisory  CounciJs. 
May  23, 1969. 

[FR  Doa  88-13074  Filed  6-1-88;  8:45  am] 
BiujNa  cooc  saes-ei-e 

Region  I  Advfaory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Concord,  will  hold  a  public  meeting  at 
10«)  a.m.  Tuesday,  June  6, 1989.  in  the 
lames  Geveland  Federal  Building,  Room 
B-16,  55  Pleasant  Street.  Concord  New 
Hampshire,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information.  %vrite  or  call 
William  IC  Phillips.  District  Director, 
U.S.  Small  Business  Administration.  P.O. 
Box  1257. 55  Pleasant  Street  Concord. 
New  Hampshire  03302-1257.  phone  (603) 
225-140a 
Jean  M.  Nowik, 

Director,  Office  of  Advisory  Councils. 
May  23, 1989. 

[FR  Doc.  8ft-13075  Filed  6-1-89;  &45  am] 
MLLSMCOOC 


*  See  letter  to  Sharon  L  Mdn.  Staff  Attoraey. 
SBC  froH  Bk^ni  T.  Omm.  Kxacvliva  Vice 
PtaetfMt  Itfa.  dated  May  S.  ises. 

•  15  use.  78«(b)(2)  (1982). 

»  17  C3TI  ZatiM-3{»){Z)  (1988). 


Region  IX  Advlaory  Council:  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Santa  Ana,  will  hold  a  public  meeting 


Region  II  Advisory  Council;  Put>lic 
Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Coimcil,  located  in  the  geographical  area 
of  Newark,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Tuesday,  June  13. 1989,  at 
the  Headquarters  of  Bellcore,  Bell 
Communications  Research,  290  West 
Mount  Pleasant  Avenue,  Livingston, 
New  Jersey  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Stanley  H.  Salt.  District  Director,  U.S. 
Small  Business  Administration,  60  Park 
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Place,  Newark.  New  Jersey  07102.  phone 

(201)  645-3580. 

lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 

May  23, 1969. 

[FR  Doa  89-13076  Filed  6-1-89;  8:45  am] 
Biixma  cooe  ams-eve 


Region  II  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Bushiess 
Administration  Region  n  Advisory 
Council,  located  in  the  geographical  area 
of  New  York  City,  will  hold  a  public 
meeting  at  9:30  a.m.,  Tuesday,  June  20, 
1989,  in  the  4th  floor  conference  room  of 
the  American  Institute  of  Certified 
Public  Accountants,  1211  Avenue  of  the 
Americas  (between  47th  and  48th 
Streets),  New  York.  New  York  to  discuss 
such  matters  as  may  be  presented  to 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Bert  X.  Haggerty,  District  Director,  U.S. 
Small  Business  Administration,  26, 
Federal  Plaza,  Room  3100.  New  York, 
New  York  10278.  phone  (212)  264-13ia 
lean  M.  Nowak, 
Director  of  Advisory  Councils. 
Vfay  23, 1999. 

IFR  Doc.  89-13077  Filed  6-1-89;  a-45  am) 
HLUNG  CODE  ens-ov^ 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  Vi  Advisory 
Council,  located  in  the  geographical  area 
of  Lower  Rio  Grande  Valley,  will  hold  a 
public  meeting  at  12.-00  noon  on 
Wednesday,  June  14, 1989,  at  Wyndham 
Hotel,  900  North  Shoreline,  Corpus 
Christi,  Texas  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Miquel  A.  Cavazos,  Jr.,  District  Director, 
U.S.  Small  Business  Administration,  222 
E.  Van  Buren,  Suite  500,  Hariingen, 
Texas  78550,  phone  (512)  427-8625. 
lean  M.  Nowak, 

Director  of  Advisory  Councils. 
May  23, 1969. 

[FR  Doc  89-13078  Filed  6-1-89;  8:45  am] 
MUJNacooc  «us-ei-M 


Region  III  Advisory  CouncH;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Richmond,  will  hold  a  public  metting 
at  1:00  p.m.  to  5:00  p.m.  Thursday,  June 
15  and  from  8:30  a.m.  to  12  noon  Friday, 
June  IB,  1989  at  the  Holiday  Inn 
Conference  Center,  1021  Koger  Center 
Blvd.,  Richmond,  Virginia,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration  or  others 
present. 

For  further  information,  write  or  call 
Catherine  S.  Marschall,  District  Director, 
U.S.  Small  Business  Administration,  P.O. 
Box  10126,  Federal  Building,  Richmond, 
Virginia  23240.  phone  (804)  771-1741. 
lean  M.  Nowak, 
Director  of  Advisory  Councils. 
May  23. 1989. 

[FR  Doc  89-13079  Filed  6-1-89:  a45  am] 
B4UJN0  COOE  M2S-ei-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatfon  Administration 

Radio  Tectmical  Commission  for 
Aeronautics  (RTCA);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  App.  I),  notice  is 
hereby  given  for  the  third  meeting  of 
RTCA  Special  Committee  166  on  User 
Requirements  for  Future  Airport  and 
Terminal  Area  Communication. 
Navigation,  and  Surveillance  Systems  to 
be  held  June  19-2a  1989,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  500, 
Washington.  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  approval  of  the  minutes  of 
the  second  meeting.  RTCA  Paper  No. 
168-^/SCl6&-16;  (3)  working  group 
activities  report  on  operations  working 
group  and  technology  working  group;  (4) 
FAA  briefing  on  Terminal  Area  R,E&D 
Programs;  (5)  FAA  briefing  on  Terminal 
Area  NAS  Plan  Programs;  (6) 
consideration  of  proposed  revision  to 
committee  terms  of  reference,  Paper  No. 
125-89/SC1G&-14;  (7)  review  of 
committee  report  outline;  (8)  other 
business;  and  (9)  date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 


wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC  on  May  24, 19ea 
Geonrey  R.  Mclntyre. 

Designated  Officer. 

[FR  Doc  89-13052  Filed  6-1-88;  MS  am] 

atUJNQ  CODE  4>1»-t3-« 


Marithne  Administration 

Removal  From  Roster  of  Approved 
Trustee 

Notice  is  hereby  given  that 
RepublicBank  Houston,  N.A..  InterTirst 
Bank  Houston,  NA.  and  First 
RepublicBank  Houston,  N.A.  are 
removed  from  the  Roster  of  Approved 
Tnistees,  pursuant  to  Pub.  L  89-346  and 
46  CFR  221.21-221  ja 

Dated:  May  28, 1989. 

By  Order  of  the  Maritime  AdmiDistrator. 
fames  E.  Saari, 
Secreta.y. 
[FR  Doc.  89-13053  Filed  6-1-89;  8:45  am] 

BtLUNG  CODE  4t10-«1-H 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Porsche  Cars  North  American,  Inc. 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  the  petition 
by  Porsche  Cars  North  America,  Inc. 
(Porsche)  for  an  exemption  from  the 
parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  for  the 
Porsche  928  and  911  carlines  for  Model 
Year  1990.  The  agency  takes  this  action 
under  section  605  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  The 
agency  has  determined  that  the  antitheft 
device  which  the  petitioner  intends  to 
install  on  these  lines  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  determing  motor  vehicle 
theft  as  would  compliance  with  the 
parts  marking  requirements. 
DATE:  The  exemption  granted  by  this 
petition  will  become  effective  beginning 
with  the  A990  Model  Year. 

SUPPt^MENTARY  IWrOWMATIOII:  On 

January  27. 1989,  this  agency  received 
from  Porsche  a  petition  for  exemption 
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from  the  theft  prevention  standard  for 
the  Model  Year  (MY)  1990  Porsche  928 
and  911  carlines  pursuant  to  49  CFR  543, 
Exemption  from  Vehicle  Theft 
Prevention  Standard.  The  agency 
reviewed  the  )anuary  27. 1989 
submission  and  concluded  that  it 
constituted  a  complete  petition. 
Accordingly,  January  27, 1989  is  the  date 
on  which  the  statutory  120  day  period 
for  processing  Porsche's  petition  began. 
On  February  21. 1989,  this  agency 
decided  to  grant  the  company's  request 
under  49  CFR  Part  512  to  treat  certain 
information  in  the  petition  regarding 
location  of  antitheft  devices  in  the  928 
and  911  carlines  as  confidential 
business  information.  On  March  25, 
1989.  Porsche  provided  supplemental 
information,  requested  by  NHTSA. 
addressing  concerns  about  reliability 
and  durability. 

In  its  petition.  Porsche  included  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  Porsche  928  and  911  carlines.  The 
antitheft  system  for  the  928  and  911 
carlines  is  the  same. 

The  antitheft  device  is  a 
comprehensive  security  alarm  system 
that  is  activated  by  removing  the  key 
from  the  ignition  and  locking  either  the 
driver  or  passenger  door  with  the  key. 
The  central  locking  system  then  locks 
the  remaining  door  and  arms  the  alarm. 
The  alarm  monitors  the  doors,  front 
hood,  rear  trunk  (911)  or  hatch  (928). 
radio,  and  ignition  switch,  if  a  door, 
front  hood  or  trunk/hatch  is  opened,  the 
radio  removed,  or  the  ignition  switch 
moved  from  the  off  position  without  the 
alarm  First  being  disarmed  with  the  key. 
the  alarm  will  go  off.  When  this 
happens,  the  horn  sounds  intermittently 
and  the  fog  lights  and  brake  lights  Hash. 
After  90  seconds,  the  system  resets  and 
turns  off  the  horn  and  lights.  The  car 
will  not  start  so  long  as  the  alarm 
remains  armed.  If  the  system  agains 
senses  another  door,  hood,  or  hatch 
being  opened,  the  radio  removed,  or  the 
engine  trying  to  be  started,  the  alarm 
will  again  activate  for  90  seconds.  This 
cycle  continues  for  as  long  as  the 
vehicle  has  electical  power. 

Porsche  also  stated  that  the  system  is 
designed  to  make  attempts  to  defeat  the 
system  difficult  and  time  consuming. 
The  battery  in  the  Porsche  is  located  in 
the  rear  of  the  vehicle  and  can  only  be 
accessed  from  inside  the  car.  The 
Porsche  911  is  a  rear  engine  vehicle  and 
the  front  hood  compartment  is  the 
storage  area.  The  battery  is  located  in 
the  front  hood  compartment  of  the 
vehicle  and  can  only  be  accessed  by 
opening  the  front  hood.  The  releases  for 


the  hood  of  both  carlines,  the  hatchback 
for  the  928,  and  the  rear  engine  lid  for 
the  911  are  all  located  within  the 
passenger  compartment.  If  the  front 
hood,  hatchback  or  rear  engine  lid  is 
opened,  with  the  alarm  first  being 
disarmed  with  the  key.  the  alarm  will 
sound. 

For  both  the  Porsche  928  and  911.  the 
power  lines  from  the  battery  to  the 
alarm  system  are  inside  the  vehicle  and 
cannot  be  accessed  from  outside  the  car. 
For  both  models,  the  alarm  control  units 
are  solid  state  and  located  inside  the 
passenger  compartment.  If  a  thief  should 
enter  the  caie  through  a  broken  window, 
Porsche  asserts  it  would  take  a 
minimum  of  15  minutes  to  gain  access  to 
the  alarm  control  unit  and  would  require 
specific  knowledge  of  the  system  in 
order  to  successfully  bypass  it.  The  thief 
would  then  need  to  bypass  the  ignition 
lock  to  start  the  car. 

Por^he  also  stated  that  a  thief  cannot 
gain  access  to  the  lock  switches  from 
outside  the  car.  even  if  the  lock 
cylinders  are  removed,  without 
physically  breaching  the  outer  metal 
panels  surrounding  the  locks.  All  system 
components  are  of  high  quality  and 
tested  to  insure  reliability  and  durability 
to  Porsche's  standards.  The  reliability 
and  durability  testing  for  the  antitheft 
system  is  the  same  for  the  911  and  the 
928. 

Porsche  believes  that  the  alarm 
system  for  both  the  928  and  911  carlines 
will  be  as  effective  in  reducing  and 
deterring  theft  as  compliance  with  the 
parts-marking  requirements  of  the  theft 
prevention  standard  (49  CFR  Part  541). 
due  to  the  features  and  functions 
described  in  their  petition. 

Based  on  substantial  evidence,  the 
agency  believes  that  the  antitheft  device 
for  Porsche  911  and  928  in  Model  Year 
1990  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements  of  the  theft 
prevention  standard  (49  CFR  Part  541). 

This  determination  is  based  on  the 
information  that  Porsche  submitted  with 
its  petition,  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  the  types  of 
performance  listed  in  49  CFR  Part 
543.6(a)(3):  Promoting  activation: 
attracting  attention  to  unauthorized 
entries:  preventing  defeat  or 
circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by  unauthorized 
entrants:  and  ensuring  the  reliability  and 
durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4).  the 
agency  also  finds  that  Porsche  has 


provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  Porsche  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  Porsche  for  the 
antitheft  system  and  its  components. 
The  function  and  design  of  the  Porsche 
antitheft  device  is  similar  to  those  of 
other  deviceH,  such  as  that  on  the  Nissan 
300ZX,  General  Motors  Allante,  and 
Audi  5000S  that  the  agency  previously 
has  considered  likely  to  be  at  least  as 
effective  as  complying  with  Part  541 
would  be. 

If  Porsche  decides  not  to  use  the 
exemption  for  the  928  and  911  carlines, 
it  should  formally  notify  the  agency.  If 
this  is  the  case,  these  carlines  must  be 
marked  according  to  the  requirements 
under  49  CFR  Parts  541.6  and  541.5 
(marking  of  major  component  parts  and 
those  replacement  parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  make  it  difficult  at 
this  early  stage  of  the  theft  standard's 
implementation  to  compare  the 
effectiveness  of  an  antitheft  device  with 
the  effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison,  which 
the  agency  has  made  on  the  basis  of  the 
limited  data  available. 

NHTSA  notes  that  if  Porsche  wishes 
in  the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to  a 
line  exempted  under  this  Part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  was  based. 
Further,  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  "{t)o  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
S  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  in 
the  components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimus. 
Therefore.  NHTSA  suggests  that  if 
Porsche  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimus,  then  the 
company  should  consult  the  agency 


before  preparing  and  submitting  a 
petition  to  modify. 

(15  U.S.C.  2025,  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on:  May  25. 1989. 

leffrey  R.  Miller, 

Acting  Administrator. 

|FR  Doc.  89-13087  Filed  6-1-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirenients  Submitted  to  0MB  for 
Review 

Dated:  May  26. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW„  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0351 

Form  Number  3975,  3975A,  3975B. 
3975C.  3975D.  3975E,  3975F  and'3975G 

Type  of  Review:  Revision 

TitJe:  Tax  Practitioner  Mailing  File 
(TPMF) 

Description:  Form  3975  Series  allows 
practitioners  a  systematic  way  to 
remain  on  the  mailing  file  (TI^ilF)  and 
to  order  information  copies  of  tax 
forms  materials. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
695,000 

Estimated  Burden  Hours  Per  Response: 

Form  Estimated  Time 

3975  3  minutes 

3975A  3  minutes 


3975B 
3975C 
3975D 
3975E 
3975F 
3S75G 


9  minutes 
9  minutes 

3  minutes 
e  minutes 

4  minutes 
2  minutes 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

33,052  hours 
OMB  Number  1545-1079 
Form  Number  9041 
Type  of  Review:  Revision 
Title:  Application  for  Electronic/ 

Magnetic  Tape  Fihng  of  Forms  1041. 

1065.  550D-C 


Description:  Form  9041  will  be  filed  by 
fiduciaries,  partnerships,  and 
sponsors/administrators  as  an 
application  to  file  their  returns 
electronically  or  on  magnetic  tape; 
and  by  software  firms,  service 
bureaus,  and  electronic  transmitters, 
to  develop  auxiliary  services. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
3,000 

Estimated  Burden  Hours  Per  Response: 
18  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  900 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-^297,  Intemal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lob  K.  Holland. 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  89-13056  Filed  6-l-«9;  ft45  am) 
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Public  infonnation  CoHection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  26, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Intemal  Revenue  Savke 

OMB  number  1545-0043 

Form  Number  972 

Type  of  Review:  Revision 

Title:  Consent  of  Shareholder  to  Include 
Specific  Amount  in  Gross  Income 

Description:  Form  972  is  used  by 
shareholders  of  certain  companies  to 
consent  to  the  inclusion  in  gross 
income  of  dividends  that  are  not 
received.  By  making  their  consent,  the 
shareholder  may  relieve  the 
corporation  of  paying  certain  taxes. 
IRS  uses  the  form  to  determine  if  the 
shareholders  have  actually  included 
the  amounts  in  gross  income. 


Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit 

institutions. 
Estimated  Number  of  Respondents/ 

Recordkeepers:  400 
Estimated  Burden  Hours  Per  Response/ 

Recordkeeper  1  hour 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden:  408 

hours 
Clearance  Officer  Garrick  Shear  (202) 

535-4297.  Infernal  Revenue  Service, 

Room  5571. 1111  Constitution  Avenue. 

NW..  Washington,  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf 

(202)—  395-6880,  Office  of 

Management  and  Budget  Room  3001. 

New  Executive  Office  Building, 

Washington.  DC  20503. 
Lob  fC  HoDand, 

Departmental  Reports  hiaaagement  Officer. 
|FR  Doc  88-13057  Filed  6-1-80;  8:45  am) 
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Intemal  Revenue  Service 

[Delegation  Order  Na  156  (Rev.  10);  CMef 
Counsel  DIrccthres  Manual  (30)330] 

Delegation  of  Autttority  To  Permit 
Disclosure  of  Tax  Information  and  To 
Permit  Testimony  of  ttie  Production  of 
Documents 

aqency:  Intemal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 

summary:  This  revised  delegation  order 
authorizes  certain  Intemal  Revenue 
Service  officials  to  disclose  returns  filed 
in  accordance  with  Section  60501  of  the 
Intemal  Revenue  Code  (IRC)  as 
prescribed  in  IRC  6103(i)(8).  The  text  of 
the  delegation  order  appears  below. 
EFFECTIVE  DATE:  June  2, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Carman  L  Gannotti.  EX:D,  Room  1603, 
1111  Constitution  Avenue,  N\N^ 
Washington,  DC  20224.  Telephone:  (202) 
566-4263.  (not  a  toll-free  number) 

Pursuant  to  the  authority  vested  in  the 
Commissioner  of  Intemal  Revenue  by 
Treasury  Order  150-10  and  in  the  Chief 
Counsel  by  (General  Counsel  Order  No.  4 
and  by  Treasury  Order  101-05,  authority 
to  act  in  matters  officially  before  their 
respective  functions  is  hereby  delegated. 

"The  authority  to  disclose  returns  and/ 
or  re^Jm  information  under  certain 
provisions  of  the  IR  Code,  such  as  IRC 
6103  (h)(1)  and  (k)(6)  is  not  delegated 
herein  as  the  language  of  these 
provisions  themselves  permits  officers 
and  employees  of  the  intemal  Revenue 
Service  and  the  Office  of  the  Chief 
Counsel  to  disclose  such  information. 
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The  authority  to  disclose  returns  and 
return  Information  under  IRC  6103(k)(4) 
is  also  delegated  herein  as  Delegation 
Order  114  (as  revised)  governs  these 
disclosures. 

(1)  Deputh  Assistant  Commissioners: 
Division  Directors  (or  equivalent  level 
position);  Chief  Counsel  Divison 
Directors;  Regional  Commissioners; 
Regional  Inspectors;  District  Counsels; 
District  and  Service  Center  Directors; 
Director,  Martinsburg  Computing 
Center  and  Director,  Detroit  Computing 
Center  are  authorized: 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  such 
persons  as  the  taxpayer  may  designate 
in  a  written  request,  subject  to  the 
conditions  prescribed  in  OR  ei03(c)  and 
the  Treasury  Regulations  thereunder. 
The  authority  to  withhold  return 
information  upon  a  determination  that 
such  disclosure  would  seriously  impair 
Federal  tax  administration  is  also 
delegated.  The  authority  delegated  in 
this  paragraph  to  disclose  returns  or 
return  information  may  be  redelegated 
to  Internal  Revenue  Service  employees 
and  employees  of  the  OfBce  of  Chief 
Counsel  to  the  extent  necessary  within 
the  exercise  of  their  official  duties.  The 
authority  delegated  in  this  paragraph  to 
withhold  return  information  may  be 
redelegated  not  lower  than  Chiefs, 
Special  Procedures  function;  Group 
Managers  (or  their  equivalent);  Chiefs. 
Appeals  Offices;  Chiefs,  Criminal 
Investigation  Branch;  and  Disclosure 
Officers. 

(b)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns,  upon  the  written  request  of  an 
individual  taxpayer,  partner,  corporate 
officer,  shareholder,  administrator, 
executor,  trustee,  or  other  person  having 
a  material  interest  subject  to  the 
conditions  prescribed  in  IRC  6103(e). 
The  authority  to  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
return  information  to  such  persons,  upon 
a  determination  that  disclosure  would 
not  seriously  impair  Federal  tax 
administration,  as  prescribed  in  IRC 
6103(e)(7),  is  also  delegated.  The 
authority  to  withhold  retiim  information 
upon  a  determination  that  disclosure 
would  seriously  impair  Federal  tax 
administration  is  algo  delegated.  The 
authority  delegated  in  this  paragraph  to 
disclose  or  authorize  the  disclosure  of 
returns  or  return  information  may  be 
redelegated  to  Internal  Revenue  Service 
employees  and  employees  of  the  Office 
of  Chief  Counsel  to  the  extent  necessary 
within  the  exercise  of  their  official 
duties.  In  the  event  a  disclosure  of 
return  information  would  seriously 


Impair  Federal  tax  administration,  the 
decision  to  withhold  such  return 
information  will  be  referred  to  officials 
not  lower  than  Chiefs,  Special 
Procedures  function:  Group  Managers 
(or  their  equivalent);  Chiefs,  Appeals 
Offices.  Chiefs,  Criminal  Investigation 
Branch;  and  Disclosure  Officers. 

(c)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  the  Department  of 
Justice  including  United  States 
attorneys,  in  a  matter  involving  tax 
administration,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(2).  the 
Treasury  Regulations  thereimder,  and 
(h)(3)(A).  The  authority  delegated  in  this 
paragraph  may  be  redelegated  not  lower 
than  Chiefs,  Special  Procedures 
function;  and  Group  Managers  (or  their 
equivalent  including  Disclosure 
Officers).  The  authority  delegated  in  this 
paragraph  to  Chief  Counsel  employees 
may  be  redelegated  not  lower  than 
Chiefs.  Appeals  Officers;  and  to 
attorneys  of  the  Office  of  Chief  Counsel 
directly  involved  in  such  matters.  (See 
paragraph  (17)  below.) 

(d)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officere 
and  employees  of  the  Department  of 
Treasury,  as  specified  in  IRC 
6103(1)(4)(B)  or,  upon  written  request,  to 
employees  and  other  persons  specified 
in  IRC  6103(1)(4)(A)  for  use  in  personnel 
or  claimant  representative  matters,  and 
to  make  relevancy  and  materiality 
determinations  as  provided  in  section 
6103(1)(4](A).  subject  to  the  conditions 
prescribed  in  IRC  6103(1)(4).  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  only  to  Assistant 
Division  Directors  (or  equivalent  level 
position);  Assistant  Regional 
Commissioners;  Regional  Director  of 
Appeals;  Assistant  Regional  Inspectors: 
Regional  Chief,  Personnel  Branch; 
Assistant  District  and  Service  Center 
Directors;  Division  Chiefs;  National 
Officer  Branch  Chiefs,  Internal  Security 
Division:  Staff  Assistants  to  Regional 
Counsels;  and  to  attorneys  of  the  Office 
of  Chief  Counsel  and  Inspectors  directly 
involved  in  such  matters.  (See 
paragraph  13(e).) 

(e)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  the 
extent  necessary  in  connection  with 
contractual  procurement  by  the  Service 
or  Office  of  the  Chief  Counsel  of 
equipment  or  other  property  of  services, 
subject  to  the  conditions  prescribed  in 
IRC  6103(h)  and  the  Treasury 
Regulations  thereunder.  The  authority 
delegated  in  this  paragraph  may  be 


redelegated  only  to  Assistant  Division 
Directors  (or  equivalent  level  position); 
Assistant  Regional  Commissioners; 
Regional  Director  of  Appeals:  Assistant 
Regional  Inspectors:  Assistant  District 
and  Service  Center  Directors;  Division 
Chiefs;  Chief  Counsel  Assistant  Division 
Directors;  Assistant  Regional  Counsel; 
and  Disclosure  Officers. 

(f)  To  disclose,  or  in  specific 
instances;  authori's  the  disclosure  of 
return  information  (other  than  taxpayer 
return  information)  which  may 
constitute  evidence  of  a  violation  of  any 
Federal  criminal  law  (not  involving  tax     . 
administration)  or  to  disclose  return 
information  under  circimistances 
involving  a  threat  or  other  imminent 
danger  of  death  or  other  physical  injury, 
which  is  directed  against  the  President 

or  other  government  official,  to  the  U.S. 
Secret  Service,  subject  to  the  conditions 
prescribed  in  IRC  6103(i)(3).  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  Assistant  District  and 
Service  Center  Directors.  This  does  not 
limit  the  authority  granted  in  paragraph 
6(d)  of  this  order. 

(g)  To  determine  whether  a  disclosure 
of  standards  used  or  to  be  used  for 
selection  of  return  for  examination,  or 
data  used  or  to  be  used  for  determining 
such  standards  will  seriously  impair 
assessment,  collection  or  enforcement 
under  the  internal  revenue  laws 
pursuant  to  IRC  6103(b)(2).  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  to  Disclosure  Officers. 

(2)  Deputy  Assistant  Commissioners; 
Division  Directors  (or  equivalent  level 
position);  Regional  Commisssioners; 
Regional  Inspectors;  District  and  Service 
Center  Directors;  Director,  Martinsburg 
Computing  Center  and  Director.  Detroit 
Computing  Center  are  authorized  to 
determine  whether  a  disclosure  of 
returns  or  return  information  in  a 
Federal  or  State  judicial  or 
administrative  proceeding  pertaining  to 
tax  administration  would  identify  a 
confidential  informant  or  seriously 
impair  a  civil  or  criminal  tax 
investigation,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(4).  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(3)  Deputy  Assistant  Commissioner 
(Examination);  Regional  Commissioners: 
Assistant  Commissioner  (International); 
and  District  and  Service  Center 
Directors  are  authorized: 

(a)  To  furnish  an  affirmative  or 
negative  response  to  a  written  inquiry 
from  an  attorney  of  the  Department  of 
Justice  (including  a  United  States 
Attorney)  involved  in  a  judicial 
proceeding  pertaining  to  tax 
administration,  or  any  person  (or  his/ 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Notices 


23731 


her  legal  representative)  who  is  a  party 
to  such  proceeding,  as  to  whether  a 
prospective  juror  has  or  has  not  been 
the  subject  of  any  audit  or  other  tax 
investigation  by  the  Internal  Revenue 
Service,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(5).  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  only  to  Assistant 
District  and  Service  Center  Directors; 
Division  Chiefs,  Director,  Office  of 
Disclosure  and  Disclosure  Officers. 

(b)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of: 

(i)  Accepted  offers-in-compromise  to 
membere  of  the  general  public,  subject 
to  the  conditions  prescribed  in  IRC 
6103(k)(l). 

(ii)  The  amount  of  an  outstanding 
obligation  secured  by  a  lien,  notice  of 
which  has  been  filed  pursuant  to  section 
6323(f),  to  any  person  who  furnishes 
satisfactory  written  evidence 
establishing  a  right  in  or  intent  to  obtain 
a  right  in  property  subject  to  such  lien, 
subject  to  the  conditions  prescribed  in 
IRC  6103(k)(2).  The  authority  to  disclose 
or.  in  specific  instances,  authorize  the 
disclosure  of  the  amount  of  such 
outstanding  obligation  is  also  delegated 
to  the  Deputy  Assistant  Commissioner 
(Collection). 

(iii)  Taxpayer  identity  information 
with  respect  to  any  income  tax  return 
preparer  and  information  as  to  whether 
any  penalty  has  been  assessed  against 
such  preparer  to  officers  and  employees 
of  any  agency  charged  under  State  or 
local  law  with  the  regulation  of  such 
preparers,  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
KC  6103(k)(5); 

(iv)  Returns  or  return  information  with 
respect  to  taxes  imposed  by  IRC 
chapters  2.21,  and  24  to  the  Social 
Security  Administration,  upon  written 
request  and  subject  to  the  conditions 
prescribed  in  IRC  6103(l)(l)(A): 

(v)  Returns  or  return  iMormation  with 
respect  to  taxes  imposed  by  IRC  chapter 
22  to  the  Railroad  Retirement  Board, 
upon  written  request  and  subject  to  the 
conditions  prescribed  in  IRC 
6103(1)(1)(C). 

(vi)  Returns  or  return  information  with 
respect  to  taxes  imposed  by  IRC  subtitle 
E  (relating  to  taxes  on  alcohol,  tobacco 
and  firearms)  to  officers  and  employees 
of  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  upon  written  request  and 
pursuant  to  IRC  6103(o)(l). 

The  authority  delegated  in 
subparagraphs  (iv)  and  (v)  is  also 
delegated  to  the  Associate  Chief 
Counsel  (Technical).  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  to  Assistant  District 
and  Service  Center  Directors:  Director, 
Office  of  Disclosure:  Division  Chiefs; 


and  Disclosure  Officers.  In  addition,  the 
authority  delegated  in  subparagraph  (i) 
may  also  be  redelegated  only  to  Chiefs, 
Special  Procedures  function;  Special 
Procedures  function  Advisor  Reviewers: 
and  Group  Managers  (or  their 
equivalent).  The  authority  delegated  in 
subparagraph  (ii)  may  also  be  redelegated 
only  to  Chiefs,  Special  Procedures 
function;  Special  Procedures  function 
Advisor  Reviewers;  Group  Managers  (or 
their  equivalent);  and  Revenue  Officers. 
The  authority  delegated  in  subparagraph 
(iv)  may  be  redelegated  not  lower  than 
Branch  Chief. 

(4)  Regional  Commissioners:  Assistant 
Commissioner  (International);  District 
and  Service  Center  Directors  are 
authorized  to  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to 
designated  State  tax  officials,  upon 
written  request  by  the  head  of  a  State 
tax  agency,  for  the  purpose  of  and  to  the 
extent  necessary  in  the  administration 
of  State  tax  laws,  pursuant  to  the 
provisions  of  ERC  6103(d)  and  subject  to 
the  conditions  prescribed  in  IRC 
6103(h)(4)  and  (p)(6).  The  authority  to 
withhold  return  information  pursuant  to 
IRC  6103  (d)  and  (h)(4)  upon 
determination  that  such  disclosure 
would  identify  a  confidential  informant 
or  seriously  impair  any  civil  or  criminal 
tax  investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph 
does  not  extend  to  the  entry  into 
Federal/State  Agreements  on  the 
Coordination  of  Tax  Administration. 
The  authority  delegated  in  this 
paragraph  may  be  redelegated  to  any 
supervisory  level  deemed  appropriate, 
but  such  redelegation  shall  not  extend  to 
the  authority  to  withhold  return 
information. 

(5)  The  Regional  Commissioners: 
Assistant  Commissioner  (International); 
District  and  Service  Center  Directors: 
and  Director,  Martinsburg  Computing 
Center  are  authorized  to  disclose  or,  in 
specific  instances,  authorize  the 
disclosure  of  returns  or  return 
information  pursuant  to  Federal/State 
Agreements  on  the  Coordination  of  Tax 
Administration  entered  into  between  the 
head  of  any  State  tax  agency  and  the 
Commissioner  of  Internal  Revenue, 
pursuant  to  the  provisions  of  IRC  6103(d) 
and  subject  to  the  conditions  prescribed 
in  IRC  6103(h){4}  and  (p)(8).  The 
authority  to  withhold  return  information 
pursuant  to  IRC  6103  (d)  and  (h)(4)  upon 
a  determination  that  such  disclosure 
would  identify  a  confidential  informant 
or  seriously  impair  any  civil  or  criminal 
tax  investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  to  any  supervisory 
level  deemed  appropriate,  but  such 


redelegation  shall  not  extend  to  the 
authority  to  withhold  return  information. 

(6)  The  Deputy  Assistant 
Commissioner  (Examination)  is 
authorized: 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  and  return  information  to 
Congressional  committees  and  other 
persons,  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
IRC  6103(f).  The  authority  delegated  in 
this  paragraph  is  also  delegated  to  the 
Assistant  to  the  Commissioner 
(Legislative  Liaison)  and  Assistant 
Commissioner  (International).  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(b)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  a  Federal  agency 
pursuant  to  an  ex  parte  order  by  a 
Federal  District  Court  judge  or 
magistrate  when  needed  for  use  in  the 
enforcement  of  a  Federal  criminal 
statute  (not  involving  tax 
administration),  or  to  locate  a  fugitive 
from  justice  subject  to  the  conditions 
prescribed  in  IRC  6103(i){l)  or  (i){5)  and 
the  Treasury  Regulations  thereunder. 
The  authority  to  withhold  any  return  or 
retiun  information,  pursuant  to  IRC 
6103(i)(6),  upon  a  determination  that 
such  disclosure  would  identify  a 
confidential  informant  or  seriously 
impair  any  civil  or  criminal  tax 
investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  Assistant 
Commissioner  (International);  Regional 
Commissioners;  and  Assistant  District 
and  Service  Center  Directors.  This 
authority  may  not  be  redelegated. 

(c)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
return  information  (other  than  taxpayer 
return  information]  to  officers  and 
employees  of  a  Federal  agency  upon 
written  request  by  the  head  of  such 
agency  or  the  Inspector  General  thereof, 
or  in  the  case  of  the  Department  of 
Justice,  the  Attorney  General,  the 
Deputy  Attorney  General,  the  Associate 
Attorney  General,  any  Assistant 
Attorney  General,  the  Director  of  the 
Federal  Bureau  of  Investigation,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  any  United  Slates 
attorney,  any  special  prosecutor 
appointed  under  section  593  of  title  28. 
United  States  Code,  or  any  attorney  in 
charge  of  a  criminal  division  organized 
crime  strike  force  established  pursuant 
to  section  510  of  title  28,  United  States 
Code,  when  needed  for  use  in  the 
enforcement  of  a  Federal  criminal 
statute  (not  involving  tax 
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administration),  subject  to  the 
conditions  prescribed  in  IRC  0103(1X2). 
The  authority  to  withhold  return 
information  (other  than  taxpayer  return 
Information),  pursuant  to  IRC  ei03(i)(6), 
upon  a  determination  that  such 
disclosure  would  identify  a  confidential 
informant  or  seriously  impair  any  dvil 
or  criminal  tax  investigation  is  also 
delegated  The  authority  delegated  in 
this  paragraph  is  also  delegated  to 
Regional  Commissioners;  and  Assistant 
District  and  Service  Center  Directors 
and  Assistant  Commissioner 
(International).  This  authority  may  not 
be  redelegated. 

(d)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of: 

(i)  return  information  (other  than 
taxpayer  return  information)  which  may 
constitute  evidence  of  a  violation  of 
Federal  criminal  law  (not  involving  tax 
administration)  to  the  extent  necessary 
to  apprise  the  head  of  the  appropriate 
Federal  agency  pursuant  to  IRC 
6103(i)(3)(A); 

(ii)  return  information  to  the  extent 
necessary  to  apprise  appropriate 
officers  or  employees  of  a  Federal  or 
State  law  enforcement  agency  of 
circumstances  involving  an  imminent 
danger  of  death  or  physical  injury  to  any 
individual  pursuant  to  IRC 
6103(i)(3)(B)(l); 

(iii)  return  information  to  tfie  extent 
necessary  to  apprise  appropriate 
officers  or  employees  of  a  Federal  law 
enforcement  agency  of  circumstances 
involving  the  imminent  flight  of  an 
individual  from  Federal  prosecution 
pursuant  to  IRC  0103(i)(3)(B)(ii): 

With  respect  to  subparagraph  (i),  the 
authority  to  withhold  any  retom 
Information  pursuant  to  IRC  0103(i)(6) 
upon  a  determination  that  such 
disclosure  would  identify  a  confidential 
informant  or  seriously  Impair  a  civil  or 
dminal  tax  investigation  is  also 
delegated. 

With  respect  to  subparagraph  (ii).  the 
authority  is  also  delegated  to  Special 
Agents  and  Internal  Seciirity  Inspectors. 
The  authority  delegated  in  this 
paragraph  is  also  delegated  to  Assistant 
Commissioner  (International);  Regional 
Commissioners;  and  Assistant  District 
and  Service  Center  Directors.  This 
authority  is  in  addition  to  the  authority 
previously  delegated  in  paragraph  (1X0> 
(e)  To  notify  the  Attorney  General  or 
his  delegate  or  the  head  of  a  Federal 
agency  that  certain  returns  or  return 
information  obtained  pursuant  to  IRC 
6103(1)  (1).  (2)  or  (3KA)  shall  not  be 
admitted  into  evidence  under  IRC 
6103(i)(4)  (A)(1)  or  (B).  upon  a 
determination,  in  accordance  with  IRC 
ei03(l)(4HC).  that  such  admission  would 
identify  a  confidential  inibnnant  or 


seriously  impair  a  dvil  or  criminal  tax 
investigation.  The  authority  delegated  in 
this  paragraph  is  also  delegated  to 
Regional  Commissioners;  Assistant 
Commissioner  (International);  and 
Assistant  District  and  Service  Center 
Directors.  This  authority  may  not  be 
redelegated. 

(f)  To  disclose  or,  in  spedfic 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  the  General 
Accounting  Office,  upon  written  request 
by  the  Comptroller  General  of  the 
United  States  and  subject  to  the 
conditions  prescribed  in  IRC  6103(i)(7). 
The  authority  to  withhold  any  return  or 
return  iniormation,  pursuant  to  IRC 
ei03(i)(^  upon  a  determination  that 
such  disclosure  would  impair  any  dvil 
or  criminal  tax  investigation  or  reveal 
the  identify  of  a  confidential  informant 
is  also  delegated.  The  authority 
delegated  in  this  paragraph  may  not  be 
redelegated. 

(g)  To  disclose  or,  in  specific 
instances,  authorize  the  disdosure  of. 

(i)  the  mailing  address  of  taxpayer  to 
officers  and  employees  of  an  agency 
when  needed  in  connection  with  a 
Federal  claim  against  such  taxpayer, 
upon  written  request  and  subject  to  the 
conditions  prescribed  in  IRC  6103(m)(2). 
The  authority  delegated  in  this 
paragraph  is  also  delegated  to  Regional 
Commissioners;  Assistant 
Commissioner  (International):  and 
Assistant  District  and  Service  CentO' 
Directors.  Upon  approval  of  a 
contractual  agreement  for  such 
disclosures,  the  authority  delegated  in 
this  paragraph  is  also  delegated  to  the 
Deputy  Assistant  Commissioner 
Taxpayer  Service  and  Returns 
Processing;  Director,  Returns  Processing 
and  Accounting  Division:  Deputy 
Assistant  Commissioner  (Computer 
Services)  and  Diredor,  Martinsburg 
Computing  Center.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  as  set  forth  below.  The 
authority  delegated  to  the  Regional 
Commissioners;  Director  Martinsburg 
Computing  Center  and  Assistant 
District  and  Service  Center  Directors 
may  be  redelegated  only  to  the 
Disclosure  Officer,  Martinsburg 
Computing  Center  and  Regional,  Distrid 
and  Service  Center  Disclosure  Officers. 
The  authority  delegated  in  this  order 
does  not  Include  authority  to  enter  into  a 
contractual  agreement,  which  is 
contained  in  Delegation  Order  No.  100, 
as  revised. 

(ii)  whether  or  not  an  applicant  for  a 
loan  under  an  induded  Federal  loan 
program  has  a  tax  delinquent  account  to 
the  head  of  the  Federal  agency 
administering  such  program,  upon 


written  request  and  subjed  to  the 
conditions  prescribed  in  IRC  610S(1K3). 
The  authority  delegated  in  this 
paragraph  is  also  delegated  to  Regional 
Commissioners;  Assistant 
Commissioner  (International);  and 
Assistant  District  and  Service  Center 
Diredors.  Upon  approval  of  a 
contractual  agreement  for  such 
disclosures,  the  authority  delegated  in 
this  paragraph  is  also  delegated  to  the 
Deputy  Assistant  Conmiissioner 
(Taxpayer  Service  and  Returns 
Processing):  Director,  Returns 
Processing  and  Accounting  Division; 
Deputy  Assistant  Commissiner 
(Computer  Services)  and  Director, 
Martinsburg  Computing  Center.  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  only  as  set  forth 
below.  The  authority  delegated  to  the 
Regional  Commissioners;  Director, 
Martinsburg  Computing  Center  and 
Assistant  District  and  Service  Center 
Directors  may  be  redelegated  only  to  the 
Disdosure  Officer,  Martinsburg 
Computing  Center,  and  Regional 
District  and  Service  Center  Disclosure 
Officers.  The  authority  delegated  in  this 
order  does  not  include  authority  to  enter 
into  a  contractual  agreement,  which  is 
contained  in  Delegation  Order  No.  100, 
as  revised. 

(h)  To  disdose  or,  in  specific 
instances,  authorize  the  disclosure  of  the 
mailing  address  of  taxpayers  to  officers 
and  employees  of  the  National  Institute 
for  Occupational  Safety  and  Health, 
upon  written  request  and  subjed  to  the 
conditions  prescribed  in  IRC  6103(m)(3). 
Upon  approval  by  the  Assistant 
Commissioner  (Examination)  or  his/her 
delegate  of  a  contractual  agreement  for 
such  disclosures,  the  authority  delegated 
in  this  paragraph  is  also  delegated  to  the 
Deputy  Assistant  Commissioner 
(Computer  Services);  Director,  Tax 
Systems  Division;  Director,  Martinsburg 
Computing  Center  and  Service  Center 
Directors  may  not  be  redelegated.  The 
authority  delegated  in  this  paragraph 
does  not  include  authority  to  enter  into  a 
contractual  agreement,  which  is 
contained  in  Delegated  Order  No.  100, 
as  revised. 

(i)  To  disdose.  or  in  specific 
instances,  authorize  the  disdosure  of  the 
mailing  address  of  any  taxpayer  who 
has  defaulted  on  a  loan: 

(i)  made  from  the  student  loan  fimd 
established  under  part  B  or  E  of  title  IV 
of  the  hU^er  Education  Act  of  1905  or  a 
loan  made  to  a  student  at  an  institute  of 
higher  education  pursuant  to  section 
3(aKl)  of  the  Migration  and  Refugee 
Assistance  Ad  of  1962.  to  the  Secretary 
of  Edocation  opon  written  request  and 
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subject  to  the  conditions  prescribed  in 
IRC  6103(m)(4). 

(ii)  made  under  part  C  of  title  VII  of 
the  Public  Health  Service  Act  or  under 
subpart  II  of  part  B  of  title  Vlll  of  such 
Act  to  the  Secretary  of  Health  and 
Human  Services  upon  written  request 
and  subject  to  the  conditions  prescribed 
in  IRC  6103(m)(5). 

Upon  approval  by  the  Assistant 
Commissioner  (Examination)  or  his/her 
delegate  of  a  contractual  agreement  for 
such  disclosures,  the  authority  delegated 
in  subparagraphs  (i)  and  (ii)  is  also 
delegated  to  the  following  officials: 
Deputy  Assistant  Conunissioner 
(Computer  Services):  Director,  Tax 
Systems  Division:  Director,  Martinsburg 
Computing  Center  and  Service  Center 
Directors.  This  authority  may  not  be 
redelegated.  The  authority  delegated  in 
this  paragraph  does  not  include 
authority  to  enter  into  a  contractual 
agreement,  which  is  contained  in 
Delegation  Order  No.  100,  as  revised. 

(j)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure,  upon 
written  request,  or  returns  filed  in 
accordance  with  IRC  60501,  to  officers 
and  employees  of  any  Federal  agency 
whose  official  duties  require  such 
disclosure  to  administer  Federal 
criminal  statutes  not  related  to  tax 
administration,  pursuant  to  the 
provisions  of  IRC  6103{i)(8).  The 
authority  delegated  in  this  paragraph 
also  is  delegated  to  the  Assistant 
Commissioner  (Criminal  Investigation); 
Director,  Office  of  Disclosure;  District 
Directors  and  Assistants;  Special 
Assistant  for  Financial  Enforcement, 
Detroit  Computing  Center  and  Chiefs. 
Criminal  Investigation  Division.  This 
authority  may  not  be  redelegated,  and 
shall  expire  November  17, 1990.  the 
expiration  of  the  disclosure  authority 
under  IRC  6103(i)(8). 

(7)  The  Assistant  Commissioner 
(Taxpayer  Service  and  Returns 
Processing)  is  authorized: 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  for 
statistical  use  to  officers  and  employees 
of  the  Department  of  Commerce,  Bureau 
of  Census,  upon  the  written  request  of 
the  Secretary  of  Commerce  or  to  officers 
and  employees  of  the  Department  of  the 
Treasury,  subject  to  the  conditions 
prescribed  in  IRC  6103(j)(l)(A)  and  the 
Treasury  regulations  thereunder  and 
(j){3).  The  authority  delegated  in  this 
paragraph  may  be  redelegated  only  to 
the  Director,  Statistics  of  Income 
Division. 

(b)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
retiun  information  for  statistical  use  to 
officers  and  employees  of  the 


Department  of  Commerce,  Bureau  of 
Economic  Analysis,  upon  the  written 
request  of  the  Secretary  of  Commerce, 
or  to  officers  and  employees  of  the 
Federal  Trade  Commission,  upon 
written  request  of  the  Chairman,  subject 
to  the  conditions  prescribed  in  IRC 
6103(j){l)(B)  and  Q)(2)  and  the  Treasury 
regulations  thereunder.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  to  the  Director. 
Statistics  of  Income  Division. 

(8)  The  Assistant  Director.  Public 
Affairs  Division;  Regional 
Commissioners:  Assistant 
Commissioner  (International);  and 
District  Directors  are  authorized  to 
disclose  or,  in  specific  instances.  - 
authorize  the  disclosure  of  taxpayers' 
names  and  the  city,  state  and  zip  code  of 
their  mailing  addresses  to  the  press  and 
other  media  for  purposes  of  notifying 
persons  entitled  to  undelivered  tax 
refunds,  subject  to  the  conditions 
prescribed  in  IRC  6103(m)(l).  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  to  Assistant  District 
Directors  and  Public  Afi'airs  Officers. 

(9)  The  Assistant  Commissioner 
(Examination]  is  authorized: 

(a)  Upon  written  request  of  the 
President,  to  disclose,  or  in  specific 
instances,  authorize  the  disclosure  of 
return  information  (other  than  return 
information  that  is  adverse  to  the 
taxpayer)  of  an  individual  who  is  under 
consideration  for  appointment  to  a 
position  in  the  executive  or  judicial 
branch  of  the  Federal  Government  to  the 
authorized  representative  of  the 
Fjcecutive  Office  of  the  President  or  to 
the  Federal  Bureau  of  Investigation  on 
behalf  of  the  President,  subject  to  the 
conditions  prescribed  in  IRC  6103(g)(2) 
and  (g](4].  Authority  is  also  delegated  to 
disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  return 
information  with  respect  to  the 
categories  of  individuals  discussed 
above  to  the  heads  of  Federal  agencies 
upon  written  request,  or  the  Federal 
Bureau  of  Investigation  on  behalf  of  and 
upon  the  written  request  of  such  agency 
heads,  subject  to  the  conditions 
described  in  IRC  6103(g)(2)  and  (g)(4). 
Upon  receipt  of  any  request  for  return 
information  under  IRC  6103(g)(2), 
authority  to  notify  the  individuals  with 
respect  to  whom  the  request  has  been 
made  is  also  delegated.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  but  not  lower  than: 

(i)  Deputy  Assistant  Commissioner 
(Examination),  in  the  case  of  requests  by 
or  on  behalf  of  the  President  where  the 
return  information  to  be  disclosed  is  not 
adverse  to  the  taxpayer; 

(ii)  Director,  Office  of  Disclosure,  in 
the  case  of  requests  by  or  on  behalf  of 


the  heads  of  Federal  agencies  where  the 
return  information  to  be  disclosed  is 
adverse  to  the  taxpayer; 

(iii)  Director.  Office  of  Disclosure,  in 
the  case  of  requests  by  or  on  behalf  of 
the  heads  of  Federal  agencies  where  the 
return  information  to  be  disclosed  is  not 
adverse  to  the  taxpayer  and 

(iv)  Director,  Office  of  Disclosure, 
concerning  the  notification  of 
individuals  with  respect  to  whom  a 
request  has  been  made. 

(b)  To  make  the  determination  that  an 
agency,  body  or  commission  or  the 
General  Accounting  Office  has  failed  to 
or  does  not  meet  the  requirements  of 
IRC  6103(p)(4).  Subjed  to  the 
administrative  review  applicable  to 
State  tax  agencies  described  in  IRC 
6103(p)(7),  authority  to  withhold  returns 
and  return  information  bom  any  agency, 
body  or  commission  or  the  General 
Accounting  Office  until  a  determination 
is  made  that  the  requirements  of  IRC 
6103(p)(4)  have  been  or  will  be  met  is 
also  delegated.  The  authority  in  this 
paragraph  may  not  be  redelegated. 

(10)  The  Deputy  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations);  Regional 
Commissioners:  District  Directors  of  Key 
Districts  for  Employee  Plans  and 
Exempt  Organizations  matters;  Service 
Center  Directors;  Martinsburg 
Computing  Center;  and  Director.  Detroit 
Computing  Center  are  authorized  to 
disclose,  or  in  specific  instances, 
authorize  the  disclosure  of: 

(a)  Statements,  notifications,  reports, 
or  other  return  information  described  in 
IRC  6057(d)  to  officers  and  employees  of 
the  Social  Security  Administration  for 
the  administration  of  section  1131  of  the 
Social  Security  Act.  upon  written 
request  and  subject  to  the  conditions 
prescribed  in  IRC  6103(1)(B).  The 
authority  delegated  in  this  paragraph  to 
the  Deputy  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations)  may  be  redelegated.  but 
not  lower  than  Branch  Chiefs.  Employee 
Plans  Technical  and  Actuarial  Division. 
The  authority  delegated  in  this 
paragraph  to  Regional  Commissioners 
may  be  redelegated  not  lower  than 
Assistant  Regional  Commissioner.  The 
authority  delegated  in  this  paragraph  to 
the  District  Directors  of  Key  Districts 
may  be  redelegated,  but  not  below 
Chiefs,  Technical  Review  Staffs. 
Employee  Plans  and  Exempt 
Organizations  Division.  The  authority 
delegated  in  this  paragraph  to  Service 
Center  Directors  may  be  redelegated. 
but  not  lower  than  Section  Chiefs  (or 
their  equivalent).  The  authority 
delegated  in  this  paragraph  to  the 
Director,  Martinsburg  Computing  Center 
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and  Director,  Detroit  Computing  Center 
may  be  redelegated.  but  not  lower  than 
Branch  Chiefs  (or  their  equivalent). 

(b)  Retunu  or  return  information, 
including  compensation  information,  to 
officers  and  employees  of  the 
Department  of  Labor  and  Pension 
Benefit  Guaranty  Corporation  for  the 
administration  of  Titles  I  and  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1074.  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
IRC  6103(1)(2)  and  the  Treasury 
regulations  thereunder.  The  returns  or 
return  information  which  may  be 
disclosed  under  this  paragraph  include: 

(i)  Upon  specific  written  request,  the 
information  specified  in  26  CFll 
301.ei03(l)(2)-l(a).  2(a)  3(b)(1).  and 
3(bM2): 

(ii)  Upon  receipt  by  the  Commissioner 
of  Internal  Revenue  of  an  annual  written 
request  the  information  specified  in  26 
CFR  301.6103(l)(2)-3(a): 

(iii)  Upon  receipt  by  the 
Commissioner  of  Internal  Revenue  of  a 
general  written  request,  information 
specified  in  26  CFR  3(n.6103(l)(2)-d(d). 

(c)  The  authority  delegated  in  this 
paragraph  to  the  Deputy  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  may  be 
redelegated,  but  not  lower  than  Branch 
Chiefs,  Employee  Plans  Technical  and 
Actuarial  Division.  The  authority 
delegated  in  this  paragraph  to  Regional 
Commissioners  may  be  redelegated  not 
lower  than  Assistant  Regional 
Commissioner.  The  authority  delegated 
in  this  paragraph  to  District  Directors  of 
the  Key  Districts  may  be  redelegated, 
but  not  lower  than  Employee  Plans 
Specialist  The  authority  delegated  in 
this  paragraph  to  Service  Center 
Directors  may  be  redelegated,  but  not 
lower  than  Section  Chiefs  (or  their 
equivalent).  The  authority  delegated  in 
this  paragraph  to  the  Director, 
Martinsburg  Computing  Center  and 
Director,  Detroit  Computing  Center  may 
be  redelegated,  but  not  lower  than 
Branch  Chiefs  (or  their  equivalent).  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  the  National  Director 
of  Appeals,  Regional  Director  of 
Appeals;  Chief,  Appeals  Office;  and 
Associate  Chief,  Appeals  Office  and 
may  not  be  redelegated. 

(11)  The  Deputy  Assistant 
Conunissioner  (Employee  Plans  and 
Exempt  Organizations)  is  authorized  to 
disclose  or.  in  specific  instances, 
authorize  the  disclosure  of  drafts  of 
proposed  exemptions  or  of  proposed 
denials  of  exemption  requests,  denial 
letters,  and  copies  of  information 
submitted  by  taxpayers  requesting 
exemptions  to  the  proper  officers  of  the 


Department  of  Labor  for  consultation 
and  coordination  as  required  by  IRC 
4975(c)(2).  The  authority  delegated  in 
this  paragraph  may  be  redelegated  not 
lower  than  Branch  Chiefs.  Employee 
Plans  Technical  and  Actuarial  Division. 

(12)  Disclosure  of  information  to 
appropriate  Federal,  State  or  local  law 
enforcement  officials  may  be  made  by 
Internal  Revenue  Service  employees, 
and  employees  of  the  Office  of  Chief 
Counsel,  concerning  nontax  crimes 
which  do  not  involve  retiim  information 
or  the  income  or  other  financial 
information  of  an  individual  or  entity,  in 
accordance  with  the  provisions  of 
Chapter  (35)00  of  the  Disclosure  of 
Officiallnformation  Handbook,  IRM 
1272.  In  situations,  where  there  is  a 
question  as  to  whether  the  information 
to  be  disclosed  is  or  is  not  return 
information,  such  as  those  described  in 
IRM  1272,  the  Deputy  Assistant 
Commissioner  (Examination);  Regional 
Conmiissioners;  Assistant 
Commissioner  (International);  and 
Assistant  District  and  Service  Center 
Directors  are  authorized  to  approve  or 
deny  such  requests  for  disclosure.  The 
Deputy  Assistant  Commissioner 
(Examination)  should  act  in  all  such 
matters  only  after  coordination  with  the 
Disclosure  Litigation  Division.  Office  of 
Chief  Cotmsel,  Regional  Commissioners: 
Assistant  Commissioner  (International); 
and  Assistant  District  and  Service 
Center  Directors  should  act  in  all  such 
matters  only  after  coordination  with  the 
Associate  Chief  Counsel  (International), 
Office  of  Regional  or  District  Counsel, 
as  appropriate.  The  authority  delegated 
in  this  paragraph  may  not  be 
redelegated. 

(13)  The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.9000-1  is  delegated  by  this 
Order  to  the  Senior  Deputy 
Commissioner.  It  is  also  delegated  to  the 
following  officials  to  the  extent 
described  below.  (No  authorization  is 
needed  in  cases  referred  to  the 
Department  of  Justice  which  are 
d'scussed  in  paragraph  (l)(c]  where  the 
testimony  or  disclosure  is  made  on 
behalf  of  the  government.] 

(a)  Regional  Commissioners  are 
authorized  to  determine  whether  officers 
and  employees  of  the  Internal  Revenue 
Service  assigned  to  their  regions, 
including  employees  of  the  Office  of  the 
Regional  Counsel,  but  not  including 
employees  of  the  Regional  Inspector, 
will  be  permitted  to  testify  or  produce 
Service  records  because  of  a  request  or 
demand  for  the  disclosure  of  such 
records  or  information.  The  Regional 
Commissioners  should  act  in  all  such 
matters  only  after  coordination  with  the 
Office  of  Regional  Counsel.  However, 


the  personal  testimony  of  a  Regional 
Commissioner  shall  require 
authorization  in  accordance  with  (b) 
below.  The  authority  delegated  in  this 
paragraph  may  not  be  redelegated.  (See 
(d)  and  (e)  below.)  The  authority 
delegated  in  this  paragraph  shall  not 
extend  to  the  disclosure  of  Internal 
Revenue  Service  records  and 
information  in  response  to  a  subpoena 
or  request  or  other  order  of  the  Tax 
Court  (See  General  Counsel  Order  No. 
4. 44  Federal  Register  58017  (1979), 
which  provides  the  authority  for 
disclosure  of  Internal  Revenue  Service 
records  and  information  in  tax  court 
proceedings.) 

(b)  The  Deputy  Assistant 
Commissioner  (Examination)  is 
authorized  to  determine  whether 
Regional  Commissioners,  officers  and 
employees  of  the  Internal  Revenue 
Service  assigned  to  the  National  Office, 
including  employees  of  the  Office  of 
Chief  Counsel  and  employees  assigned 
to  Regional  Inspectors  wiU  be  permitted 
to  testify  or  produce  Service  records 
because  of  a  request  or  demand  for  the 
disclosure  of  such  records  or 
information.  The  Deputy  Assistant 
Commissioner  (Examination)  should  act 
in  all  such  matters  only  after 
coordination  with  the  ENsclosure 
Litigation  Division.  Office  of  Chief 
CounseL  The  authority  delegated  in  this 
paragraph  may  not  be  redelgated.  (See 
(d)  and  (e)  below.)  The  authority 
delegated  in  this  paragraph  shall  not 
extend  to  the  disclosure  of  Internal 
Revenue  Service  records  and 
information  in  response  to  a  subpoena 
or  request  or  other  order  of  the  Tax 
Court.  (See  General  Counsel  Order  No. 
4.  44  Federal  Register  58017  (1979).) 

(c)  The  Assistant  Commissioner 
(International),  District  Directors  and 
Service  Center  Directors  are  authorized 
to  determine  whether  officers  and 
employees  of  the  Internal  Revenue 
Service  assigned  to  their  office,  district 
or  service  center  (including  regional 
appellate  employees  located  in  the 
district)  will  be  permitted  to  testify  or 
produce  Service  records  because  of  a 
request  or  demand  for  disclosure  of  such 
records  or  information.  For  purposes  of 
this  paragraph,  employees  of  the  Office 
of  the  District  Counsel  come  under  the 
authority  of  the  District  Director. 
Employees  of  the  Regional  Inspector  are 
covered  under  paragraph  (b),  above.  The 
District  and  Service  Center  Directors 
should  act  in  all  such  matters  only  after 
coordination  with  the  Office  of  the 
District  CounseL  The  Assistant 
Commissioner  (International)  should  act 
in  all  such  matters  only  after 
coordination  with  the  Associate  Chief 
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Counsel  International).  However,  the 
personal  testimony  of  a  District  Director 
or  Service  Center  Director  shall  require 
authorization  in  accordance  with  (a) 
above.  The  authority  in  this  paragraph 
may  not  be  redelgated.  (See  (d)  and  (e) 
below.)  The  authority  delegated  in  this 
paragraph  shall  not  extend  to  the 
disclosure  of  Internal  Revenue  Service 
records  and  information  in  response  to  a 
subpoena  or  request  or  other  order  of 
the  Tax  Court.  (See  General  Counsel 
Order  No.  4.  44  Federal  Register  58017 
(1979).) 

(d)  The  authority  delegated  in 
paragraphs  (a),  (b)  and  (c)  shall  not 
extend  to  testimony  or  the  production  of 
Service  records  because  of  a  request  or 
demand  for  the  disclosure  of  such 
records  or  information: 

(i)  By  a  Congressional  Committee: 

(ii)  Involving  a  disclosure  to  the 
President  or  certain  other  persons 
pursuant  to  IRC  6103(g); 

(iii)  Involving  a  disclosure  to  the 
Comptroller  General  pursuant  to  IRC 
6103(i)(7);  or 

(iv)  Involving  a  disclosure  to  correct  a 
misstatement  of  fact  pursuant  to  IRC 
6103(k)(3). 

(e)  The  Director.  General  Legal 
Services  Division,  and  Assistant 
Regional  Counsel  (GLS).  with  the 
concurrence  of  the  Director,  General 
Legal  Services  Division,  are  authorized 
to  determine  whether  officers  and 
employees  of  the  Internal  Revenue 
Service,  including  employees  of  the 
Office  of  Chief  Counsel,  will  be 
permitted  to  testify  or  produce  Internal 
Revenue  records  or  information  because 
of  a  request  or  demand  for  the 
disclosure  of  such  records  or 
information,  if  the  request  or  demand  is 
made  in  connection  with  personnel  or 
claimant  representative  matters  under 
the  jurisdiction  of  the  General  Legal 
Services  Division  for  which  they  have 
been  delegated  authority  to  disclose 
returns  or  return  information  as 
described  in  paragraph  1(d).  The 
authority  delegated  above  in  this 
paragraph  to  the  Director,  General  Legal 
Services  Division,  may  be  redelegated 
only  to  the  Assistant  Director.  General 
Legal  Services  Division,  and  to  Branch 
Chiefs  and  attorneys  of  the  Office  of 
Chief  Counsel  directly  involved  in  such 
matters.  This  paragraph  does  not  limit 
the  authority  granted  in  (a),  (b),  or  (c) 
above. 

(f)  The  authority  delegated  to  Regional 
Commissioners  and  District  and  Service 
Center  Directors  in  paragraphs  (a)  and 
(c)  shall  not  extend  to  testimony  or  the 
production  of  Service  records  because  of 
a  request  or  demand  for  the  disclosure 
of  such  records  or  information  which 
may  require  a  disclosure  to  a  competent 


authority  under  a  tax  convention, 
whether  or  not  such  records  or 
information  were  previously  disclosed 
pursuant  to  such  convention.  The 
Deputy  Assistant  Commissioner 
(Examination)  should  act  in  all  such 
matters  only  after  authorization  by  the 
appropriate  United  States  competent 
authority.  (See  Delegation  Order  114,  as 
revised). 

(g)  In  addition  to  paragraphs  (a),  (b), 
(c)  and  (e)  above,  authority  is  further 
delegated  to  Assistant  Regional 
Commissioners  (Resources 
Management);  Regional  Inspectors: 
Regional  and  District  Counsel;  District 
and  Service  Center  Directors;  and 
Director.  Detroit  Computing  Center,  to 
release  or,  in  specific  instances, 
authorize  the  release  of  information 
from  the  leave  and  payroll  records  of 
employees  under  their  jurisdiction,  and 
to  the  Director,  Finance  Division,  to 
release  or,  in  specific  instances, 
authorize  the  release  of  information 
from  the  leave  and  payroll  records  of  all 
employees  of  the  National  Office,  when 
such  information  is  requested  or 
subpoenaed  in  connection  with  private 
litigation,  upon  determination  that 
release  of  the  information  would  not  be 
detrimental  to  the  Internal  Revenue 
Service.  This  delegation  does  not 
include  authority  to  release  or  authorize 
the  release  of  information  contained  in 
official  personnel  folders,  which  is 
covered  by  IRM  0293.  When  any 
uncertainty  exists  as  to  the  availability 
of  furnishing  leave  and  pay  information 
in  a  particular  case,  the  matter  should 
be  referred  to  the  National  tDffice. 
Attention:  PFR:F,  with  a  complete  report 
of  the  circumstances.  The  authority 
delegated  in  this  paragraph  may  not  be 
redelegated. 

The  provisions  of  this  paragraph 
(13(aHgl)  are  hmited  to  the 
authorization  of  testimony  or  the 
production  of  documents  pursuant  to  a 
request  or  demand  as  referred  to  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  26  CFR 
301.9000-1  and  do  not  extend  to  or  affect 
other  disclosure  authority  previously 
delegated  in  paragraphs  (6)  and  (9)  of 
this  order.  Furthermore,  in  instances 
where  it  is  anticipated  that  the 
testimony  or  production  of  Service 
records  by  a  Chief  Counsel  attorney  will 
involve  matters  which  may  fall  within 
the  attorney-client  privilege,  the 
determination  of  whether  to  waive  the 
privilege,  as  well  as  the  authority  to 
authorize  the  testimony  or  production 
shall  lie  with  the  Deputy  Assistant 
Commissioner  (Examination)  who  will 
act  in  these  matters  only  after 
coordination  with  the  Disclosure 
Litigation  Division.  In  instances 
involving  Regional  or  District  Counsel 


attorneys  and  the  attorney-client 
privilege,  authority  shall  lie  with  the 
Regional  Commissioner,  who  will  act  in 
these  matters  only  after  coordination 
with  the  Regional  CounseL 

(14)  The  Deputy  Assistant 
Commissioner  (Computer  Services); 
Regional  Commissioners;  Assistant 
Commissioner  (International),  Director. 
Tax  Systems  Division;  Director. 
Martinsburg  Computing  Center  and 
Service  Center  Directors  are  authorized 
to  disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  individual 
master  file  information  to  the  head  of  a 
Federal  State  or  local  child  support 
enforcement  agency  or  an  authorized 
super\'isory  official  under  a  contractual 
agreement  entered  into  pursuant  to 
Delegation  Order  100,  as  revised. 
Revenue  Procedure  78-10.  and  subject  to 
the  conditions  preescribed  in  IRC 
6103(1  )(6)(A)(i).  Such  contractual 
agreement  should  be  entered  into  only 
after  coordination  ivith  the  Director, 
Office  of  Disclosure.  Thaauthority 
delegated  in  this  paragraph  may  be 
redelegated  to  any  supervisory  level 
deemed  appropriate. 

(15)  The  Deputy  Assistant 
Commissioner  (Examination);  Regional 
Commissioners;  Assistant 
Commissioner  (International):  and 
Service  Center  Directors  are  authorized 
to  disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  return 
information  to  the  head  of  a  FcderaL 
State  or  local  child  support  enforcement 
agency  or  an  authorized  supervisory 
official  under  a  contractual  agreement 
entered  into  pursuant  to  Delegation 
Order  100,  as  revised,  Revenue 
Procedure  76-10,  and  subject  to  the 
conditions  prescribed  in  IRC 
6103(l)(6)(A)(ii).  Such  conti-actual 
agreement  should  be  entered  into  only 
after  coordination  with  the  Director. 
Office  of  Disclosure.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  to  any  supervisory  level 
deemed  appropriate. 

(16)  The  Deputy  Assistant 
Commissioner  (Examination);  Regional 
Commissioners;  Service  Center 
Directors;  Director,  Martinsburg 
Computing  Center  and  Director,  Detroit 
Computing  Center  are  authorized  to 
disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  information 
returns  filed  pursuant  to  part  III  of 
subchapter  A  of  IRC  chapter  61  to 
designate  personnel  of  the  Social 
Security  Administration  for  the  purpose 
of  carrjing  out  an  effective  return 
processing  program  in  accordance  with 
section  232  of  the  Social  Security  Act 
and  pursuant  to  IRC  6103(1)(5).  The 
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authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(17)  The  Senior  Deputy  Commissioner. 
Associate  Chief  Counsel  (International), 
and  Associate  Chief  Counsel  (Litigation) 
are  authorized  to  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  and  return  information  to  the 
designated  officers  and  employees  of 
the  Department  of  Justice  pursuant  to  a 
written  request  from  the  Attorney 
General,  the  Deputy  Attorney  General, 
or  an  Assistant  Attorney  General  in  a 
matter  involving  tax  administration, 
subject  to  the  conditions  prescribed  in 
IRC  6103(h)(3)(B).  The  authority 
delegited  in  this  paragraph  may  not  be 
redelegiited. 

(18)  The  Assistant  Commissioner 
(Computer  Services);  Assistant 
Commissioner  (Taxpayer  Service  and 
Returns  Processing);  Director,  Office  of 
Disclosure;  Service  Center  Directors  and 
Director.  Martinsburg  Computing  Center 
are  authorized  upon  written  request  to 
disclose,  or  in  specific  instances, 
authorize  the  disclosure  of  return 
information  pursuant  to  IRC  6103(h)(8) 
with  respect  to  the  address  and  status  of 
an  individual  as  a  nonresident  alien, 
citizen  or  resident  of  the  United  States 
to  the  Social  Security  Administration  or 
the  Railroad  Retirement  Board  for 
purposes  of  carrying  out  responsibilities 
for  withholding  tax  from  social  security 
benefits  under  IRC  1441. 

(19)  At  the  request  of  the 
Commissioner  of  Internal  Revenue  and 
with  the  approval  of  the  Joint  Committee 
on  Taxation,  the  following  officials  may 
disclose  information  with  respect  to  a 
specific  taxpayer  pursuant  to  IRC 
6103(k){3):  Regional  Commissioners: 
Assistant  Commissioner  (International); 
District  and  Service  Center  Directors; 
Assistant  Commissioner  (Examination); 
Assistant  Commissioner  (Collection); 
Assistant  Commissioner  (Criminal 
Investigation);  Assistant  Commissioner 
(Employee  Plans  and  Exempt 


Organizations);  any  individual  who  is 
specifically  designated  by  the 
Commissioner  of  Internal  Revenue.  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(20)  Director,  Martinsburg  Computing 
Center  and  Director,  Office  of 
Disclosure,  are  authorized  to  disclose  or, 
in  specific  instances,  to  authorize  the 
disclosure  of  return  information  from  the 
Information  Returns  Processing  Master 
File  under  a  contractual  agreement 
entered  into  pursuant  to  Delegation 
Order  No.  100,  as  revised,  and  Revenue 
Procedure  85-21,  as  revised,  to  Federal, 
State,  and  local  agencies  administering 
certain  welfare  programs,  subject  to  the 
conditions  of  IRC  6103(1)(7).  Such 
contractual  agreements  may  be  entered 
into  only  after  coordination  with  the 
Office  of  Disclosure.  The  authority  in 
this  paragraph  may  be  redelegated  to 
any  supervisory  level  deemed 
appropriate,  but  only  by  the  o^cials 
named  above. 

(21)  Delegation  Order  No.  156  (Rev.  9) 
and  Chief  Counsel  Directives  Manual 
(30)330.  effective  October  31, 1987  are 
superseded. 

Charies  H.  Brennan. 

Deputy  Commissioner  (Operations). 
Date:  May  22, 1989. 

(FR  Doc.  89-13037  Filed  6-1-89;  8:45  am] 
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Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on  June 
14  &  15, 1989.  The  meeting  will  be  held 
in  Room  3313  of  the  Internal  Revenue 
Service  Building.  The  building  is  located 
at  1111  Constitution  Avenue  NW., 
Washington,  DC.  The  meeting  will  begin 
at  8:30  a.m.  on  Wednesday.  June  14  and 


8:30  a.m.  on  Thursday,  June  15. 1989.  The 
agenda  will  include  the  following  topics: 

Wednesday,  June  14, 1969 

Regulations  Process 

The  Ruling  Process 

What  Ways  Can  We  Use  the  Media  to 
Inform  Taxpayers  of  Their  Obligaitons? 

The  Liaison  Function 

IRS  Recruitment 

Thursday.  June  15, 1989 

Ad  hoc  topics,  Q  &  A 

A  Review  of  Taxpayer  Delinquency 
Investigations  (TDI)  Procedures. 

CAG/IRS  Planning  Session  for 
September's  Meeting. 

Note:  Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and     , 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Croup  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Robert  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner  no  later  than  June 
7, 1989.  Mr.  Hilgen  may  be  reached  on 
(202)  566-4143  [not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen. 
Assistant  to  the  Senior  Deputy 
Commissioner,  1111  Constitution 
Avenue  NW.,  Room  3014,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner,  [202]  56&-4143 
[Not  toll-free).. 
Michael  |.  Murphy. 
Acting  Commissioner. 
[FR  Doc.  69-13159  Filed  6-1-69:  8:45  am) 
BiujNOCOOC  wao-oi-n 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  54.  No.  105 

Friday.  June  2,  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  June  6. 1989,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous  minutes. 

Resolution  amending  the  delegations  of 
authority  with  respect  to  regulation  and 
supervision  expenditures. 

Memorandum  and  resolution  re:  (1) 
Establishment  of  the  Investigative  Files  and 
Records  System  of  Records  pursuant  to  the 
Privacy  Act  of  1974,  which  system  of  records 
would  relate  to  those  Corporation  employees 
or  other  persons  involved  in  the 
Corporation 's  programs  or  operations  who 
are  or  have  been  under  investigation  by  the 
Office  of  the  Inspector  General  in  order  to 
detect  fraud  or  abuse:  and  (2)  Proposed 
amendment  to  Part  310  of  the  Corporation 's 
rules  and  regulations,  entitled  "Privacy  Act 
Regulations, "  which  amendment  would 
exempt  from  certain  provisions  of  the 
Corporation 's  regulations  implementing  the 
Privacy  Act  of  1974  the  Corporation  'a 
proposed  new  Investigative  Files  and 
Records  System  of  Records. 

Memorandum  and  resolution  re:  Proposed 
amendment  to  the  Corporation 's  systems  of 
records,  entitled  "Unofficial  Personnel 
System, "  maintained  pursuant  to  the  Privacy 
Act  of  1974,  which  amendment  would  reflect 
the  inclusion  of  records  related  to  the 
Corporation 's  Savings  Plan. 

Memorandum  and  resolution  re:  Notice  of 
compliance  with  Section  507  of  the 
Competitive  Equality  Banking  Act  of  1987, 
which  requires  that  the  Corporation  (1)  fully 
consider  the  adverse  economic  impact  an 
local  communities  of  its  actions  taken  during 
the  administration  and  liquidation  of  loans  of 
a  closed  bank;  and  (2)  adopt  and  publish 
procedures  and  guidelines  to  minimize  the 
adverse  economic  effects  caused  by  its 
actions. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 


by  officera  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
by  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  May  30. 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 

(FR  Doc.  89-13233  Filed  5-31-89: 11:16  am) 
BILUNG  CODE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  June  6, 1989,  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  will  meet  in  closed 
session,  by  vote  of  the  Board  of 
Directors,  pursuant  to  sections  552b 
(c)(2).  (c)(6),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or 
officers,  directors,  employees,  agents  or 
other  persons  participating  in  the 
conduct  of  the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8).  and  (c}(9)(A)(ii)). 


Note:  Some  matters  faUing  within  this 
category  may  l>e  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigation: 

Audit  Report  re: 
New  York  Regional  OfTice.  Cost  Center- 
500.  (Memo  dated  April  28. 1989) 
Audit  Report  re: 
Bank  Terminations.  Minneapolis 
Consolidated  Office.  Cost  Center-204. 
(Memo  dated  May  10. 1989) 
Audit  Report  re: 
Audit  of  Teleprocessing  Security  (Memo 
dated  May  4, 1989) 
Audit  Report  re: 
Audit  of  the  Management  and  Liquidation 
of  Owned  Real  Estate-Houston 
Consolidated  Office.  (Memo  dated  May 
19. 1989) 

Discussion  Agenda 

Memorandum  regarding  the 
Corporation 's  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act  with  an  insured 
bank. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  he  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  May  30, 1989. 


t^.CT-'IP'^^f   i"fll!]H^g11lli'*?'^|i'7 
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Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

|FR  Doc.  80-13234  Filed  5-31-89;  8:45  am] 

MUJNQ  COM  •714-OMI 

Mcumrtn  and  ixcnanoi  commission 

Agency  Meeting 

"raonuu.  moirmi"  citation  or 

PMVNHM  ANNOUNCSMtNT.  [54  FR  21525 
May  18, 1989] 

STATUS:  Closed  meeting. 


PLACM:  450  Fifth  Street.  N.W.« 

Washington,  D.C. 

DAT!  PNEVIOUSLV  ANNOUNCCO:  Monday, 

May  15, 1989. 

CMANOSS  IN  THI  MtETlNQ:  Additional 

meeting. 

The  following  item  was  considered  at 
a  closed  meeting  on  Thureday,  May  25. 
1989,  at  3:00  p.m. 

Consideration  of  amicus  participation. 

Commissioner  Grundfest  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 


At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Herb 
Janick  at  (202)  272-2200. 
Jonathan  C.  Katx, 
Secretary. 
May  3a  1989. 

[FR  Doc.  80-13262  Filed  5-31-89;  1:36  pm] 
MLLMQ  COOC  lOIO-OI-M 


Corrections 


Tt«s  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  conections  o<  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
coaections  are  prepared  by  the  Office  of 
tt)e  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

import  Limitation;  Country  of  Origin 
Quota  Adjustment 

Correction 

In  notice  document  89-11947  beginning 
on  page  21453  in  the  issue  of  Thursday, 
May  18, 1989,  make  the  following 
correction: 

On  page  21454,  in  the  first  column, 
after  the  signature.  "Administrator 
should  read  "Acting  Administratof . 

BIUJNG  CODE  1505H>14 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

Correction 

In  notice  document  89-12380  begirming 
on  page  22465  in  the  issue  of 
Wednesday,  May  24, 1989,  make  the 
following  correction: 

1.  On  page  22465,  in  the  third  column, 
under  the  table'heading  "Periods  to  be 
reviewed",  the  third,  fourth,  and  fifth 
entries  should  read  "04/01/88-11/20/88", 
"04/01/88-11/20/88",  and  "4/01/89-03/ 
31/89"  respectively. 

2.  On  page  22466,  in  the  First  column, 
under  the  table  heading  "Periods  to  be 
reviewed",  all  three  entries  should  end 
with  the  date  "12/31/88". 

WLUNG  CODE  150S41« 


JMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

lOPTS  42107;  FRL-3572-5] 

1,6-Hexamettiylene  Diisocyanate; 
Proposed  Test  Rule 

Correction 

In  proposed  rule  document  89-11824 
beginning  on  page  21240  in  the  issue  of 
Wednesday,  May  17, 1989,  make  the 
following  correction: 

On  page  21242,  in  the  table,  in  the  first 
table-column,  the  ninth  designated  entry 
should  read  "9.  In  vivo  cytogenetics". 

BtLUNG  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-36170;  FRL-3574-9P 

Standard  Evaluation  Procedure; 
Request  for  Public  Comment 

Correction 

In  notice  document  89-12321  beginning 
on  page  22483  in  the  issue  of 
Wednesday,  May  24, 1989,  make  the 
following  correction: 

On  page  22484,  in  the  1st  column, 
under  ADDRESS,  in  the  next  to  last 
paragraph,  in  the  15th  line,  after 
"available"  insert  "for  public  inspection 
in  Rm.  244  at  the  address  given". 

BILUNG  CODE  150S-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-59867;  FRL-3571-8) 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prenuinufacture 
Notices 

Correction 

In  notice  document  89-11695  beginning 
on  page  21124  in  the  issue  of  Tuesday, 
May  16, 1989,  make  the  following 
correction: 

On  page  21125,  in  the  first  column, 
under  Y  89-108,  in  the  second  line, 
"polyester"  should  read  "polyether". 

nUJNQ  CODE  1505-01-0 
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FEDERAL  MARITIME  COMMISSION 

Agreements  Hied 

Correction 

In  notice  document  89-11950 
appearing  on  page  21473  in  the  issue  of 
Thursday,  May  18, 1989.  make  the 
following  correction. 

In  the  second  column,  after  the  second 
paragraph  of  the  document,  insert  the 
following: 

Agreement  No.:  224-200246 

nUJNO  CODE  150541-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

(Docket  No.  85F-0082] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

Correction 

In  rule  document  89-11992  beginning 
on  page  21618  in  the  issue  of  Friday  May 
19, 1989,  make  the  following  correction: 

§178.1010    (Corrected] 

On  page  21621.  in  the  third  column,  in-' 
§  178.1010{b){36),  in  the  fifth  line 
"phosphoric"  was  misspelled. 

nUJNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(iD-943-09-4214-12;  1-2837] 

Termination  of  Classification  for 
Multiple  Use  Management;  Idaho 

Correction 

In  notice  document  89-9518  beginning 
on  page  16000  in  the  issue  of  Thursday. 
April  20. 1989.  make  the  following 
corrections: 

1.  On  page  16001,  in  the  1st  column, 
the  21st  line  should  read  'T.  7  S..  R.  16 
E.,". 

2.  On  the  same  page,  in  the  second 
column,  under  "T.  8S..  R.  21  E. ".  the  fifth 
line  should  read  "Sec.  8.  WViEli>.  W'^;". 

3.  On  the  same  page,  in  the  same 
column,  the  last  line  should  read 
"NEViSE'A;". 
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4.  On  the  same  page,  in  the  third 
column,  under  "T.  5  S.,  R.  18  E.,".  the 
second  line  should  redd  "Sec.  33, 
S'/^SW'A,  N'ASE'A.  SW'/4SEy4." 

MXIIM  COM  1S0S-014 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[IO-943-09-4214-12: 1-244C1 

Termination  of  Classification  for 
Multiple  Use  Management;  Idaho 

Correction 

In  notice  document  89-9517  beginning 
on  page  15999  in  the  issue  of  Thursday, 
April  20, 1989,  malie  the  following 
correction: 

On  page  16000,  in  the  first  column,  the 
second  line  should  read  "Sec.  27,  SMi, 
SViN'-it" 

■NXINO  COOe  1S0S-01.O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IIO-943-09-4214-12;  1-1639] 

Partial  Termination  of  Classification 
for  Multiple  Use  Management;  Idatio 

Correction 

In  notice  document  89-9187  beginning 
on  page  15561  in  the  issue  of  Tuesday, 
April  18, 1989.  make  the  following 
correction: 

On  page  15561,  in  the  third  column,  in 
the  paragraph  designated  "1",  in  the 
sixth  line,  "November  9, 1987"  should 
read  "November  9, 1967". 

■NXMO  COOC  ISOS-OM) 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

RIN31S0-AC44 

Submission  and  Management  of 
Records  and  Documents  Related  to 
the  Licensing  of  a  Geologic 
Repository  for  the  Disposal  of  High- 
Level  Radioactive  Waste 

Correction 

In  rule  document  89-8828  beginning  on 
page  14925  in  the  issue  of  Friday,  April 
14, 1989,  make  the  following  correction: 

§2.714    [Corrected] 

On  page  14944,  in  the  second  column, 
S  2.714(1)  should  be  designated 
§  2.714(i). 

MUINO  CODE  150S-01-0 
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June  2,  1989 


r  i  1 


Part  II 

DepartmBnt  of 
Energy 

Federal  Energy  Regulatory  Commission 

18  CFR  Parts  4  and  16 

Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act;  Rnal  Rule 
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DEPARTMEHT  OF  ENERGY 

Fedtral  Energy  Regulatory 
Commiaeion 

18  CFR  Parte  4  and  16 

(DocfcM  No.  RM87-33-000;  Order  Na  S131 

KM  1902-AB02 

Hydroelectrtc  ReHcencing  Regulatiorte 
Under  the  Federal  Power  Act 

iMued  May  17. 1969. 

AOINCV.  Federal  Energy  Regulatory 

Conunission. 

ACTION:  Final  rule. 

auMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  on  May  24. 1988,  proposing  to 
revise  its  regulations  to  incorporate  the 
amendments  to  the  relicensing 
provisions  of  the  Federal  Power  Act 
made  by  the  Electric  Consumers 
ProtecUon  Act  of  1966  (ECPA). 

The  final  rule  implements  the 
relicensing  provisions  of  ECPA  by 
establishing  procedures  for  the 
processing  of  applications  for  licenses  to 
operate  existing  hydroelectric  facilities 
when  their  current  licenses  are 
approaching  expiraticn. 

The  final  rule  provides  for  the 
acceleration  of  license  expiration  dates 
under  certain  circumstances.  It  provides 
for  potential  applicants  to  have  access 
to  existing  sites  to  make  studies 
necessary  to  prepare  their  applications. 

The  final  nile  establishes  a  three- 
stage  resource  agency  consultation 
process  to  be  followed  by  potential 
applicants  prior  to  filing  their 
applications,  and  provides  a  mechanism 
whereby  the  Director  of  the 
Commission's  Office  of  Hydropower 
Licensing  will  resolve  disputes  between 
potential  applicants  and  resource 
agencies  that  arise  during  the  pre-filing 
consultation  process.  The  final  rule 
requires  potential  applicants  to  allow 
the  public  to  attend  the  joint  meeting  at 
the  beginning  of  the  agency  consultation 
process,  to  solicit  the  public's  comments 
on  relevant  resource  issues  that  should 
be  addressed. 

The  final  rule  specifies  that  an 
existing  licensee  filing  an  application  for 
new  license  in  conjunction  with  a  new 
entity  will  not  be  considered  an  existing 
licensee  for  the  purposes  of  the 
msignificant  differences  provision  of 
section  15  of  the  Federal  Power  Act 
Finally,  the  final  rule  clarifies  that  the 
licensing  proceeding  following  the 
expiration  of  a  minor  license  where 
standard  provisions  have  been  waived 


is  a  relicensing  proceeding  such  that 
municipal  preference  is  not  applicable. 

■iWtiiVi  OATi:  This  rule  is  effective 

July  3. 1989. 

FOn  FUKTHIfl  INFOflMATION  CONTACT: 

John  Whittaker.  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street. 

NE..  Washington,  DC  20426,  (202)  357- 

8033. 

aUPPLIMBNTAIIV  INFOMNATION:  In 

addition  to  publishing  the  full  text  of  this 
dociunent  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-6997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  I 
stop  bit  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000. 825  North  Capitol  Street 
NE..  Washington.  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chainnan;  Charies  G.  Stalon,  Charles  A. 
Trabandt  Elizabeth  Anne  Moier  and  Jerry ). 
Langdon. 
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Appendix  A 

I.lBtatMlttClMM 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  revising  its 
regulations  governing  die  relicensing  of 
hydroelectric  power  projects.  The 
revisions  implement  in  part  provisions 
added  to  the  Federal  Power  Act  [FPA)  * 
by  the  Electric  Consumers  Protection 
Actofl986CECPA)." 

n.  Backyomd 

In  ECPA,  Congress  substantially 
amended  the  FPA  to  restructure  the 
statutory  framework  for  the 
consideration  and  processing  of 
applications  for  relicense  for 
hydroelectric  power  projects  subject  to 
sections  14  and  15  of  the  FPA.  ECPA 
clarified  that  a  municipality  is  not 
entitled  to  a  preference  at  relicensing. 
enumerated  a  number  of  factors  the 
Commission  must  specifically  consider 
in  acting  on  relicense  applications,  and 
specified  the  standard  the  Commission 
must  use  in  choosing  among  competing 
applications.  In  addition.  ECPA 
established  new  procedural 
requirements  for  the  filing  and 
processing  of  applications  for  new 
license. 

On  May  24. 1988.  the  CommlssioD 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  in  which  it  proposed  to  revise 
its  regulations  to  incorporate  the 
amendments  to  the  relicensing 
provisions  of  the  FPA  made  by  ECPA.' 
The  Commission  proposed  a  process  for 
pre-filing  consultation  with  resource 
agencies,  revised  requirements 
regarding  the  filing  and  content  of 
applications  for  new  licenses,  and 
procedures  for  processing  and 
consideration  of  applications  for  new 
licenses.  The  NOPR  also  proposed 
revisions  to  the  procedures  governing 
applications  for  nonpower  licenses  and 
exemptions  from  licensing  upon 
expiration  of  existing  licenses,  and 
revisions  to  the  regulations  for 
applications  for  licenses  for  minor  water 
power  projects  and  minor  part  water 
power  projects  with  expiring  licenses 
not  subject  to  sections  14  and  15  of  the 


FPA.«  Pinaily,  the  NOPR  proposed  new 
provimoos  regarding  acceleration  of 
license  expiration  dates,  site  access  for 
potential  competing  applicants,  and  the 
handling  of  projects  where  no  timely 
appboations  for  new  licenses  are  filed. 

The  Commissiaa  received  53  timely 
ooniments  on  the  NOPR.*  In  addition, 
late  coounents  were  filed  by  five 
entities.*  Finally,  comments  replying  to 
statements  made  in  the  initial  comments 
on  the  NOPR  were  filed  by  14  entities.* 
The  Conmission  has  reviewed  ail  of 
these  comments  in  developing  the  final 
rule 

All  significant  comments  and 
revisions  in  the  regulations  are 
discussed  in  detail  in  Part  IV,  infra. 
Following  is  a  simimary  of  the  final 
rule's  treatment  of  major  subject  areas. 

AcoeJeratiott.  The  final  rule  provides 
for  the  acceleration  of  license  expiration 
dates  for  any  le^timate  interest 
including,  but  not  limited  to.  installation 
of  new  capacity. 

Aocest.  The  final  rule  expands  both 
the  purposes  for  which  access  must  be 
provided  and  the  types  of  compensation 
to  which  existing  licensees  will  be 
entitled  Cor  providiug  access  to  potential 
competitors.  In  additioa  the  final  rule 
sf>ecifies  that  certain  disputes  regarding 
access  are  subject  to  reaolutioo  by  die 
Director  of  the  Office  of  Hydropower 
Licensing. 

Constntation.  The  final  rule  adopts  the 
three-stage  resource  agency  consultation 
process  generally  as  proposed  in  the 
NOPR  However,  the  final  rule  expands 
some  of  the  timing  provisions  of  the 
process  and  specifies  that  not  all 
meetings  between  a  potential  applicant 
and  a  resource  agency  have  to  include 
all  other  agencies.  Also,  the  scope  of  the 
process  whereby  the  Director  of  the 
Office  of  Hydropower  licensing  will 
resolve  disputes  between  potential 
applicants  and  resource  agencies  is 
expanded  to  include  any  matter  arising 
during  firststage  consultation  and  to 
permit  agencies  to  initiate  the  resolution 
process. 

The  final  rule  also  clarifies  that  the 
failure  of  a  resoiuce  agency  to  timely 
participate  in  a  consultation  step  will 


■  16  U.&C  7Sla-S2Sr  (1982  and  Supp.  1988). 

'  Pub.  L  No.  99-teS.  109  Stat  1243  (Oct  IS,  UBS). 

*  Hydroelectric  Relicensing  Regulationa  Under  the 
Federal  Power  Act.  S3  FR  21,S44  (]une  10.  ISeS),  IV 
FERC  Stats,  ft  Regs.  1 JIMX  9«lay  21 1«88|. 


*  As  discussed  in  Part  XMA..  infra,  ■  asiaor  water 
power  project  is  one  wtucli  would  have  a  total 
installed  capacity  of  2,000  horsepower  or  leas.  A 
minor  part  water  power  proiect  is  one  that  includes 
only  a  portion  of  a  complete  tmit  of  development 

*  See  Appendix  A. 

*  Columbia  Commissioa  Warm  Springs  Tribes, 
Great  Lakes  Commission.  The  Department  of 
Commerce,  and  the  Department  of  the  Interior. 

^  Alabama  Power,  EEI.  Friends  of  the  Earth. 
Georgia  Power.  Idaho  Power,  Long  Lake.  Mi^ 
Columbia.  Nel>raska  Power,  Northern  Califomia 
Agency,  Public  Pool.  Douglas  County  PUD, 
Rochester  Gas.  Wisconsin  Department  and 
Wisconsin  PuWic  Senice. 


not  preclude  it  from  engaging  in 
subsequent  consultation  steps.  The  final 
rule  clarifies  that  the  confidentiahty 
provisions  of  the  NOPR  regarding  pre- 
filing  submissions  to  the  Commissicm 
apply  only  if  a  request  for  confidential 
treatment  tmder  one  of  the  tests  of  the 
Freedom  of  Information  Act  is  made  in 
accordance  with  existing  Commission 
regulations.  /Uso,  the  rule  clarifies  that 
materials  are  protected  from  disclosnre 
only  until  the  related  application  is  filed. 

Finally,  the  final  rule  contains 
provisions  requiring  potential  applicants 
to  allow  die  public  to  attend  the  jcmit 
meeting  at  the  beginning  of  the  agency 
consultation  process  to  solicit  the 
public's  comments  on  relevant  resource 
issues  that  should  be  addressed. 

Procedures.  The  final  rule  does  not 
adopt  the  NOPR's  proposed  prohibition 
on  the  filing  of  applications  prior  to  30 
months  before  the  expiration  dates  of 
existing  licenses.  The  final  rule  also 
specifies  that  deadlines  for  correcting 
deficiencies  and  filing  final  amendments 
will  be  established  on  a  case-by-case 
basis. 

Steuuiards  and  Factors.  The  final  role 
eliminates  potential  confiision  regarding 
the  factors  the  Conunissioa  will  consider 
at  rdioensing  by  simply  referring  to  the 
appropriate  statutory  provision.  Tlie 
final  rule  also  clarifies  that  the 
Commission,  in  examining  an  existing 
licensee's  track  record,  nvill  consider 
both  compliance  matters  and  actions  the 
licensee  has  taken  which  a£Fect  the 
public. 

Joiat  Appiicants.  The  final  rule 
specifies  that  an  existing  licensee  filing 
an  application  for  new  license  in 
cooiimction  with  a  new  entity  will  not 
be  considered  an  existing  licensee  for 
purposes  of  the  insignificant  differences 
provision  of  section  15  of  the  FPA. 

Minor  Licenses.  The  final  rule  adopts 
the  NOPR's  provisions  regarding  the 
waiver  of  certain  provisions  of  the  FPA 
by  applicants  for  minor  license.  The 
final  rule  also  clarifies  that  the  licensing 
proceeding  following  the  expiration  of  a 
minor  license  where  these  standard 
provisions  have  been  waived  is  a 
relit^nsing  proceeding.  Consequently, 
municipal  preference  is  not  applicable  to 
the  proceeding. 

III.  R^MWting  Burden 

The  public  reporting  burden  for  tliis 
collection  of  information  is  estimated  to 
average  832  hours  per  response  for 
water  power  projects  having  more  than 
five  megawatt  (MW)  capacity  and  178 
hours  per  response  for  water  power 
projects  having  five  MW  capacity  or 
less,  including  the  time  for  reviewing 
instructions,  searching  existing  data 
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•ourcea,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  theee  burden 
estimates  or  anv  other  aspect  of  this 
collection  of  inrormation,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NEm  Washington.  DC  20428  [AttenUon: 
Michael  Miller,  OfBce  of  Management 
Systems  and  Analysis.  (202)  357-0205]; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
ex:  20603  [Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission]. 

IV.  Discussion 

A.  Applicability  of  Certain 
Rtquirementa  of  Part  I  of  the  Federal 
Power  Act  to  Applicatioiu  for  Minor 
Licenses  for  Water  Power  Projects 

A  "minor  water  power  project"  is  one 
that  would  have  a  total  installed 
generation  capacity  of  2.000  horsepower 
(1.5  megawatts)  or  less.*  Under  section 
10(i)  of  the  FPA,*  the  Commission  has 
the  discretionary  authority  to  waive  all 
but  three  provisions  of  Part  I  of  the  FPA 
when  it  issues  licenses  for  minor  water 
power  projects.*^  The  Commission  has 
invoked  section  10(i)  to  waive  the 
detailed  accounting  and  administrative 
provisions  of  the  FPA  for  these  small 
projects  because  these  provisions  are 
unnecessary  and  expensive  for  the 
Commission  to  administer. 

Traditionally,  the  Commission  has 
waived  the  following  proviaiona  of  Part  I 
of  the  FPA  for  minor  licenses:  (1)  The 
requirement  for  filing  a  statement  of  the 
actual  legitimate  costs  of  construction  of 
a  project: '  >  (2)  the  requirement  that 
plans  affecting  navigation  be  approved 
by  the  Chief  of  Engineers  and  the 
Secretary  of  the  Army;**  (3)  the 


•lSCFIt4J0(bH17)(19aS). 

•isus.csin(i)(i8e2). 

■*  Sactloii  10(1)  prohibits  the  ConuniMJon  from 
wiivinf  Itia  SO-yaar  limit  on  licatiM  Itrmt  contained 
In  Mction  0  of  tht  FPA.  IB  U.S.C  798  (1862).  and  the 
pfovitlon  regardlnfl  iha  payment  of  annual  chargea 
for  uaa  of  laoda  nhthin  Indian  reaervatlona 
oonUinMl  In  Mctioa  tO(e)  of  the  FPA.  la  U.S.C 
803(a)  (1882).  Sactlon  10(j)  of  the  FPA.  la  U.8.C 
803(i)  (1882  and  Supp.  1888).  (pacifies  that  lU 
provisions  caimot  be  waived  pursuant  to  section 
10(1). 

Section  10(i)  also  authoriies  the  Commlision  to 
waiva  provlsiona  of  Part  1  of  the  FPA  when  It  issues 
minor  part  licenses.  However,  sxcept  for 
tranamlsaion  lines,  the  Commission  no  longer  issues 
minor  part  licenses.  See,  e.g..  Pacific  Gas  ft  Electric 
Company.  2S  F.RC  UBS.  1288  (1883).  and  Pacific 
Gas  a  Qactric  Company.  86  FJ>.C  801 1008-08 
(1978). 

■  •  Sadiao  4(b)  of  the  FPA.  18  U.S.C  797(b)  (1982). 

>•  SM^tioa  4(e)  of  iha  FPA.  la  UA.C.  797(e)  (1882). 


proviaions  requiring  maintenance  of 
depreciation  and  amortization  reserves 
by  licensees;"  (4)  the  provision 
incorporating  all  of  the  terms  and 
conditions  of  the  FPA  into  the  license 
(insofar  as  it  relates  to  the  terms  and 
conditions  of  the  FPA  that  are  waived  in 
the  license);**  (5)  the  provision  requiring 
reimbursement  for  storage  reservoirs  or 
other  headwater  improvements  that 
directiy  benefit  the  licensee;**  and  (8) 
certain  proviaions  regarding  rate  and 
securities  regulation,**  temporary 
Federal  use  of  project  facilities,*^  and 
contracts  to  provide  power  beyond  Uie 
term  of  the  license.** 

Waiver  of  the  above  provisions 
eliminates  the  requirement  to  maintain 
certain  accounts  and  provide 
information  neceaaary  for  net 
investment  determinations  associated 
with  Federal  takeover  of  licenaea, 
purauant  to  section  14  of  the  FPA,**  and 
issuance  of  new  licenses  to  other  than 
the  existing  Ucenseea  purauant  to 
section  15  of  the  FPA.*°  Therefore,  the 
Commission  also  has  traditionally 
waived  these  two  latter  provisions  of 
Part  I  of  the  FPA  when  it  issues  Licenses 
for  minor  projects,  except  for  the  portion 
of  section  14  that  provides  the  United 
States  and  any  state  or  municipality 
with  the  right  to  take  over  a  licensed 
project  at  any  time  by  condemnation 
proceedings  upon  payment  of  just 
compensation. 

The  Commission's  consistent  practice 
has  been  to  routinely  waive  sections  14 
and  15,  and  the  other  provisions  of  Part  I 
of  the  FPA  discussed  above,  whenever  it 
issues  a  minor  license.  However,  as 
discuaaed  in  Part  IV J>.,  infra,  the  NOPR 
included  proviaiona  addreaaing  the  filing 
and  processing  of  applications  for 
license  for  projects  with  expiring  minor 
or  minor  part  licenaea  where  aectiona  14 
and  15  of  the  FPA  have  been  waived. 
Becauae  of  the  potential  aignificance  of 
theae  new  proviaiona,  the  Commisaion 
determined  that  it  would  be  appropriate 
to  replace  ita  routine  waiver  practice 
with  a  mechaniam  that  would  enable 
applicanta  for  minor  licenaea,  both  for 
new  projecta  and  exiating  onea,  to 


>•  Sections  10(c)  and  ia(d)  of  the  FPA.  10  U.S.C 
803(c)  and  803(d)  (1882). 

■*  Section  8  of  the  FPA.  16  U.S.C  798  (1882). 

"  Section  10(f)  of  the  FPA.  16  VS.C.  803(f)  (1982). 

'*  Sections  18  and  20  of  the  FPA.  18  U.S.C  812 
and  813  (1982).  Section  18  vesU  in  the  states 
authority  to  regulate  certain  power  sales  by 
licersees  that  are  public  service  corporations. 
Section  20  vests  in  the  Commission  authority  to 
regulate  the  issuance  of  securities  by  licensees  in 
certain  Instancea. 

■'  Section  18  of  the  FPA.  18  U.S.C  800  (:082). 

>•  SecUon  22  of  the  FPA.  16  U.S.C.  815  (1982). 

>*18U.aCa07(1982). 

*«  18  U.S.C  808  (1982  and  Supp.  1988). 


indicate  whether  they  wanted  these 
provisions  of  Part  I  of  the  FPA  waived. 
Accordingly,  the  Commisaion  proposed 
in  the  NOPR  to  add  a  new  paragraph  (c) 
to  (  4.60  of  its  regulations,**  indicating 
that  the  Commission  would  waive  the 
above  provisions  of  Part  I  of  the  FPA 
when  it  issued  a  minor  license,  unless 
the  applicant  indicated  in  its  application 
that  it  wanted  these  proviaiona  applied 
to  ita  project 

Four  entitiea  offered  commenta  on  the 
Commiaaion'a  proposal  to  amend  {  4.60. 
American  Rivers  contends  that  the 
Commisaion  haa  not  adequately  juatified 
the  waiver  of  theae  provisions.  It 
maintains  that  the  Commission  should, 
at  a  minimum,  impose  the  requirements 
that:  (1)  A  licensee  file  a  statement  of 
original  cost  of  construction  of  the 
project  (arguing  that  it  is  easy  to  prepare 
and  essential  to  preserve  the  option  of 
subsequent  Federal  takeover);  (2)  the 
plans  of  projects  that  would  affect  the 
navigable  capacity  of  navigable  waters 
be  approved  by  the  Chief  of  Engineers 
and  Secretary  of  the  Army;  (3)  a  licensee 
pay  for  headwater  benefits;  and  (4)  such 
licenses  remain  subject  to  sections  14 
and  15  of  tiie  FPA.  Trout  Unlimited 
suggests  that  the  provisions  be  waived 
only  on  a  case-specific  basis  after  notice 
of  intent  to  waive  in  the  Federal 
Register,  newspaper  notice,  and 
notification  of  appropriate  Federal  and 
state  agencies  by  mail. 

The  Department  of  Commerce 
opposes  the  waiver  of  the  referred 
portions  of  FPA  sections  6, 10(c),  10(d), 
10(f),  15, 16, 19,  20,  and  22.  It  argues  tiiat 
the  Commission  haa  not  adequately 
evaluated  the  costs  and  benefits  of 
waiving  theae  proviaiona.  Commerce 
also  states  that  the  referenced  portion  of 
section  4(e)  should  not  be  waived,  and 
questions  whether  the  Commission  can 
be  assured  that  these  projects  will  not 
create  navigation  problems.  Finally, 
Washington  Wildlife  questions  the 
waiver  of  the  navigation  provision  of 
section  4(e),  and  without  discussion  of 
its  reasons,  states  that  it  objects  to  the 
waiver  of  the  other  referenced 
provisions. 

The  Commission  believes  it  is 
appropriate  to  continue  waiving  the 
above-specified  provisions  of  Part  I  of 
the  FPA  for  minor  licenses  in  cases 
where  it  is  in  the  public  interest  to  do  so 
and  where  the  applicants  do  not  request 
otherwise.  The  small  scale  and  scope  of 
these  projects  do  not  justify  the  level  of 
regulation  associated  with  these 
provisions  or  the  significant  burden  on 
licensees  that  compliance  with  these 
provisions  would  entail.  The 


'  18  CFR  440  (1968):  proposed  1 4.eo(c). 
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Commission  is  not  aware  of  any 
problems  caused  by  its  existing  practice 
of  waiving  these  provisions.  Congress 
was  fully  aware  of  the  Commission's 
waiver  practice  when  it  enacted 
le^slation  in  1B62  '*  to  raise  ttie  100 
horsepower  limit  of  section  10(i)  to  the 
present  2.000  horsepower  limit'*  As 
discussed  elsewhere  herein,  the 
provisions  to  be  enacted  as  part  of  this 
final  rule  provide  adequate  means  for 
the  filing  and  processing  of  applications 
for  hcense  for  minor  water  power 
projects  with  expiring  licenses  not 
subject  to  sections  14  and  15  of  the  FPA. 

The  commenters'  concerns  over  the 
waiver  of  the  navigation  approval 
provision  of  section  4(e)  of  tiie  FPA  are 
misplaced.  In  most  cases,  tiiese  minor 
projects,  doe  to  their  small  size,  do  not 
affect  navigation.  However,  should  a 
particular  project  pose  a  threat  to 
navigation,  the  (Zlhief  of  Engineers  and 
the  Secretary  of  the  Anny  can  make 
their  concerns  known  in  their  letters  of 
comment  filed  in  response  to  the  public 
notice  issued  when  tiie  application  for 
the  minor  project  is  accepted  for 
Commission  processing.  The 
Commission  is  not  aware  of  any 
instance  where  the  C^ef  of  &igineers  or 
the  Secretary  of  the  Army  has  objected 
to  waiver  of  this  provision. 

Trout  Unlimited's  suggestions 
regarding  notice  of  intent  to  waive  these 
provisions  are  unnecessary.  First  the 
provisions  of  {  4.60(c)  will  put  the  public 
on  notice  of  the  Commission's  waiver 
policy  for  minor  lioenses.  Second, 
agencies  consulted  pursoant  to  the 
provisions  of  1 4.38,'*  in  the  case  of 


**  Act  of  September  7. 1982.  Pub.  L  No.  87-047.  78 
SUL  447  (1862). 

**  See  HJt  Rep.  No.  S41.  S7th  Cong.,  2nd  Sees. 
(1982).  rayrMstf  M 1982  U£.  Code  Cong,  ft  Admin. 
News  at  2375-79: 

The  oiiaiMi  Federal  Waler  Power  Act  in  1980 
created  the  Commission  for  the  puipoee  of  Hceoaing 
hydroelectric  developments  on  the  waters  of  the 
United  States  over  which  the  Congress  has 
jurisdiction.  T^al  act  recognized,  and  its  maior 
revision  in  1935,  the  Federal  Power  Act  contiMaed 
to  recognize,  that  all  of  the  requirements  for 
licensing  a  large  hydroelectric  project  were  not 
necessary  for  small  projects.  *  *  * 

«  •  •  •  • 

As  stated  by  (he  Cowimlaaina  soma  of  the 
detailed  requireaients  that  it  now  may  waive  for 
projects  of  not  more  than  100  horvepower  and  that  It 
would  be  autiiorized  by  the  bill  to  waive  for  projects 
of  not  more  then  2.000  horsepower  are  those  relating 
to  the  original  cost  of  the  project  the  eonnal 
chargea.  the  estabiialiincnt  of  anortizatiati  maencs 
and  depreciatiaa  reserves,  and  other  accounting 
matten  wkich  m  immei  omwcaaaaiy  for  ifaaae 
smaU  plants,  expensive  for  the  licensees  to  comply 
with,  and  expensive  tor  the  Commission  to 
administer. 

**  18  CFR  4.38  (1988). 


applicationa  for  original  license,  or  new 
i  16.8,  in  tiie  case  of  subsequent 
licenses,  will  receive  copies  of  both  the 
draft  and  final  applications. 
Consequentiy.  they  wnD  be  aware  of 
applicants'  decisions  regarding  the 
waiver  of  Qiese  provisions.  The 
Commission  is.  however,  adding 
language  to  fi  4.60(c)  to  make  clear  that 
waiver  of  these  provisions  is  not  merdy 
up  to  the  applicant  The  Commission 
wiH  not  waive  any  particular  provision 
if  it  determines  that  waiver  would  not 
be  in  the  public  interest  in  a  particular 
case. 

B.  Requirement  to  Show  Project 
Boundary  in  Exhibit  C  of  Application 
for  Minor  Water  Power  Project  License. 

Under  existing  Commission 
regulations,  applications  for  minor  water 
power  projects  must  include  reasonably 
accurate  descriptions  of  the  project 
location  and  all  project  works  and 
features.  Applicants  for  minor  water 
projects  are  not  required  to  show 
definite  project  boundaries  on  the 
Exhibit  G  map*  of  their  applicatioos, 
unless  their  proposed  projecta  would 
occupy  United  States  lands;  in  that  case, 
definite  project  boundaries  on  such 
United  States  lands  most  be  shown  in 
order  to  make  clear  what  United  States 
lands  would  be  authorized  for  use  under 
the  hcense  and  to  assess  annual  changes 
for  use  of  those  lands.**  This  regulatory 
provision  is  consistent  with  the 
Commission's  routine  waiver  practice 
for  minor  projects  just  discussed. 
Definite  project  boundaries  are 
necessaiy  only  «^ten  there  is  the 
possibility  that  the  United  States  will 
take  over  a  pn^ect  pursuant  to  section 
14  of  the  FPA.  and  thus  must  know  the 
precise  property  that  would  be  taken. 
Since  section  14  has  traditionally  been 
waived  for  minor  projects,  definite         ^ 
project  boundaries  were  not  required  of 
minor  license  appUcants. 

Consistent  with  its  proposal  to  allow 
minor  license  applicants  to  elect  not  to 
have  the  Commission  waive  section  14 
and  the  other  provisions  of  Part  I  of  the 
FPA.*'  the  Commission  {Hoposed  in  the 
NOPR  to  amend  f  4J)l(f)(3)  of  its  minor 
license  appUcatioo  regulations  to  reqoke 
applicants  to  show  definite  project 
boundaries  on  their  Exhibit  G  maps  if 
they  requested  that  the  Commission 
apply  section  14  and  the  other 
provisions  of  the  FPA."  The  proposed 
revisions  to  {  4.61(f)(3)  retained  the 
provision  requiring  reasonably  accurate 
descriptions  of  project  features,  but  not 


definite  project  boundaries,  when 
section  14  and  the  other  provisions  of 
the  FPA  would  be  waived,"  and  the 
provition  requiring  definite  project 
boundaries  on  United  States  lands.** 

Several  commenters**  object  to  the 
proposed  revisions  to  8  4.81  (fK 3),  and 
request  that  it  be  modified  to  require  all 
minor  license  applicants  to  show  project 
boimdaries  on  their  Exhibit  G  maps. 
They  argue  that  a  project  boundary 
description  is  essential  to  assessment  of 
project  impacts  and  to  competent 
environmental  review,  particulaiiy 
regarding  fish  and  wildlife  resoorcea. 

The  Commission  does  not  accept  tiie 
commenters'  suggestion  that  a  project 
boundary  is  essential  for  proper 
environmental  review  of  proposed 
projects.  Commission  analjrsis  includes 
the  impacts  of  a  project  wherever  they 
may  occur,  and  the  presence  or  absence 
of  a  project  boundary  does  not  broaden 
or  restrict  that  review.  The  requirement 
that  all  minor  license  applicants  include 
reasonably  accurate  descriptions  of 
project  locations  and  features,  together 
with  tiie  other  information  included  in 
the  applications,  provides  the 
Commission  with  tite  information 
necessary  for  proper  environmental 
review.  Furtii«Tnore,  es  indicated 
previously,  existing  {  4.61(fK3]  does  not 
require  definite  project  boimdaries  in 
most  cases.  The  Commission  is  not 
aware  of  any  review  problems  caused 
by  the  lack  of  a  definite  project 
boundary  in  any  of  tiie  numerous 
applications  for  minor  license  tiiat  have 
been  filed  under  this  regulation. 

Definite  project  boimdaries  are 
unnecessary  for  proper  environmental 
and  other  review  of  minor  projects.  A 
requirement  to  show  definite  project 
boundaries  on  Exhibit  G  maps  could  be 
expensive  due  to  the  surveying  costs 
associated  with  developing  such 
boundaries.  Ilierefore,  the  Commission 
will  not  require  such  boimdaries  except 
in  those  cases  v^ere  boundaries  are 
needed  as  a  result  of  potential  Federal 
takeover  under  section  14  of  the  FPA. 
Accordingly,  the  Commission  is 
adopting  tiie  revisions  to  i  4.61(f)(3) 
proposed  in  the  NOPR.  with  one 
editorial  chmge  to  ensore  that 
descriptions  of  project  locations  are 
included  In  the  filed  Exhibit  G  maps. 


*•  IB  CFR  4ai[f)(31  (1988}. 

*•  Proposed  I  4.60(c). 

"  Proposed  i  4.61(0(3)(ii). 


»•  Proposed  1 4.eitTn3«0. 

**  Proposed  i  4.61(f)(3)(iii). 

•'  American  Rivers,  EPA.  1 
Association.  Michigan  Departmant  and  Washiagtao 
WUdlife. 
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C  AppUcabiJity  of  Revised  Regulations 
and  Provisions  of  the  Federal  Power 
Act 

Except  for  the  revisions  to  (|  4.60  and 
4.01  just  discussed,  the  NOPR  proposed 
revisions  only  to  the  Commission's 
existing  Part  16  relicensing 
regulations."  Proposed  i  16.1  was  a 
general  applicability  section  indicating 
that  Part  16  was  to  apply  to  the  filing 
and  processing  of  applications  for  both 
projectf  with  existing  licenses  subject  to 
sections  14  and  15  of  the  FPA.  and 
projects  not  subject  to  those  sections. 

Three  entities  commented  on 
proposed  1 16.1.  Brazos  requests  that 
1 16.1  be  amended  to  indicate  that 
applications  filed  with  the  Commission 
prior  to  the  date  of  enactment  of  the 
revised  regulations  would  not  be 
covered  by  the  revised  regulations. 
PGAE  requests  that  the  proposed  section 
be  amended  to  indicate  that  the 
Commission  has  the  right  "to  moderate 
the  requirements  of  these  regulations 
where  the  size  and/or  impact  of  the 
project  is  shown  to  justify  such 
moderation."'*  Finally,  Washington 
Wildlife  requests  that  the  section  be 
amended  to  clarify  that  the  authority  of 
the  Departments  of  Commerce  and  the 
Interic  -  to  prescribe  fishways  at  projects 
pursuant  to  section  18  of  the  FPA  ■*  is 
applicable  to  relicensing  proceedings. 

The  Commission  declines  to  adopt  the 
revision  suggested  by  Brazos.  Section  18 
of  ECPA  specifies  that  the  amendments 
made  to  the  FPA  by  ECPA  shall  take 
effect  with  respect  to  each  license  or 
exemption  issued  under  the  FPA  after 
the  October  16, 1988  date  of  enactment 
of  ECPA.  To  the  extent  that  the 
regulations  adopted  here  implement 
specific  requirements  of  the  FPA  as 
added  by  ECPA,  pending  applications 
cannot  be  excluded  bom  their 
applicability.  However,  appropriate 
transition  provisions  are  being  added  to 
the  new  regulations  that  relate  to 
procedural  matters  not  specifically 
addressed  by  ECPA.  such  as  proposed 
(  16.8  relating  to  agency  consultation.*^ 


*■  Sm  IS  CFIt  Part  IS  (19S8).  m  ammded  by 
'Inforawtian  to  ba  Mada  Availabia  by 
Hydroalactrtc  UoanMat  under  Sactlon  4(a)  of  tba 
Elactrtc  Conwimaf  Protaction  Act  of  1966",  Intarim 
Rula.  U  FR  11.035  (Apr.  7. 1967),  III  FERC  Sutt.  S 
Rat*.  1  3a73e  (Mar.  9a  1987)  and  Final  Rule.  Order 
Na  466, 53  FR  15304  (May  4.  hl66).  m  FERC  SUta.  ft 
Raga.  1  30812  (Apr.  28. 1988).  The  interim  and  final 
rulee  aetablislMd  regulationa,  taquired  by  ECPA, 
govemins  the  notice  and  information  requirement* 
that  apply  to  an  existing  licenaee  of  a  hydroelectric 
powarptolect 

"PGftEata 

••  18  U.S.C  811  (1962). 

•«SMiww|ie.8(j). 


to  ensure  that  applicants  are  not 
required  to  retrace  unnecessarily  any 
steps  of  the  relicensing  process. 

The  Commission  also  declines  to 
adopt  the  "moderation"  revision 
proposed  by  PG&E.  Nothing  in  ECPA 
indicates  that  its  revisions  to  the  FPA 
are  to  be  less  stringentiy  applied  to 
small  and/or  environmentaUy  benign 
projects.  Of  cotirse,  requests  for 
information  made  by  resource  agencies 
during  pre-filing  consultation  or  oy  the 
Commission  mav  be  less  expansive  in 
the  case  of  small  and/or 
environmentally  benign  projects.  Also, 
in  individual  cases  applicants  may  file 
requests  for  waiver  of  particular 

Srovisions  of  these  regulations  if  they 
elieve  that  compliance  with  these 
provisions  is  tinnecessary  for  their 
projects.  The  Commission  may  waive 
such  requirements  unless  the 
Commission  is  prevented  from  waiving 
them  because  of  statutory  restrictions.** 
With  regard  to  Washington  WUdlife's 
request  regardins  section  18  of  the  FPA. 
the  Commission  has  never  resolved  the 
issue  of  the  applicability  to  relicensing 
proceedings  of  the  authority  of  the 
Interior  Department  and  the  Department 
of  Commerce  to  prescribe  fishways  for 
projects.** 
Section  18  reads,  in  pertinent  part 

The  Commission  shaU  require  tlie 
construction,  maintenance,  and  operation  by 
a  licensee  at  its  own  expense  of  *  *  *  such 
fishways  as  may  be  prescribed  by  the 
Secretary  of  the  Interior  or  the  Secretary  of 
Commerce,  as  appropriate. 

As  the  Commission  explained  in  its 
1987  order  in  Lynchburg  Hydro 
Associates  [Lynchburg],*''  which 
addressed  the  scope  and  mandatory 
nature  of  the  fishway  prescription 
authority  in  the  context  of  original 
licensing  proceedings,  the  starting  point 
for  interpreting  a  statute  is  the  language 
of  the  statute  itself  and.  absent  a  clearly 
expressed  legislative  intention  to  the 
contrary,  that  language,  if  unambiguous, 
must  ordinarily  be  regarded  as 
conclusive.  Since  section  18  is  cast  in 
terms  of  fishway  obligations  of 
"licensees,"  and  does  not  distinguish 
between  original  and  subsequent 
licenses,  it  appears  on  its  face  to  be 
applicable  to  relicensing  proceedings. 

As  indicated  in  Lynchburg,  the 
legislative  history  of  the  section  is 


••  See  18  CFR  375.314(c)  (9)  (1968). 

**  The  comment*  filed  by  the  Department*  of 
Commerce  and  the  Interior  do  not  tpeciflcally 
addreaa  the  queition  of  whether  they  have  authority 
to  preacribe  fiahwayi  in  relicenaing  proceeding*. 
However,  from  their  di*cu**ion  of  how  the 
t«llcen*ing  proces*  (hould  be  Integrated  with  the 
preacription  of  fi*hway*  pursuant  to  lection  18,  both 
agendea  clearly  believe  they  have  nich  authority. 

■'  39  FERC  1 81,079  (1967). 


sparse.  Review  of  that  history  do^s  not 
reveal  any  discussion  on  tne  issue  of 
whether  the  authority  of  section  18  to 
prescribe  fishways  does  or  does  not 
apply  to  relicensing  proceedings. 
Consequentiy,  the  facial  interpretation 
of  section  18  as  applying  to  relicensing 

firoceedings  is  not  contradicted  by  the 
egislative  history  of  the  section. 
From  the  above,  it  appears  that 
section  18  should  be  interpreted  as 
giving  the  Departments  of  Commerce 
and  the  Interior  the  authority  to 
prescribe  fishways  in  relicensing 
proceedings.  As  the  Commission 
discussed  in  Lynchburg,  when  it  is  not 
feasible  to  prescribe  fishways  at  the 
time  of  issuance  of  an  original  Ucense, 
the  Commission  will  include  a  condition 
in  the  license  reserving  the  authority  of 
Interior  or  Commerce  to  prescribe 
fishways  if  and  when  they  are  needed  in 
the  future.  Thus,  it  is  possible  that 
fishways  may  not  be  prescribed  for  an 
original  license  until  near  its  expiration 
date.  Given  this,  the  Commission 
believes  it  would  be  incongruous  to 
argue  that  the  authority  to  prescribe 
fishways  does  not  apply  to  nearly 
contemporaneous  relicensing 
proceedings. 

The  Commission  therefore  concludes 
that  the  authority  of  Interior  and 
Commerce  to  prescribe  fishways 
pursuant  to  section  18  of  the  FPA  is 
applicable  to  relicensing  proceedings. 
However,  the  Commission  does  not 
believe  it  is  necessary  to  codify  this 
statutory  interpretation  in  the 
relicensing  regulation.  The  Commission 
is  initiating  a  rulemaking  proceeding  to 
develop  formal  procedures  for 
implementing  the  provisions  of  section 
10(j)  of  the  FPA.**  The  latter  proceeding 
will  also  address  procedures  related  to 
the  Departments'  prescription  of 
mandatory  fishways  under  section  18 
during  the  Commission's  licensing  and 
relicensing  processes. 

The  Commission  notes,  however,  as  it 
did  in  Lynchburg,  that  the  authority  to 
prescribe  fishways  does  not  include  a 
broad  power  to  impose  mandatory 
conditions  of  license: 

The  plain  language  of  section  18  gives  the 
Secretariea  the  authority  to  "prescribe" 
"fishwayi."  It  is  a  specific  grant  of  authority, 
in  contrast  to  the  broader  grant  of  authority 
in  section  4(e)  of  the  FPA,  *  *  *  which  gives 
the  adijiinistering  Secretary  authority  to 
impose  conditions  "necessary  for  the 
adequate  protection  and  utilization"  of  a 
reservation  physically  occupied  by  licensed 
project  works.  Thus,  section  18  in  our  view 
empowers  the  Secretary  to  prescribe 
Rshways  at  a  licensed  project  but  not  to 


••  See  Statement  of  Policy,  Order  No.  511, 46 
FERC  161.161  (1960). 
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impose,  for  the  protectioa  mitigatioa  of 
damages  to,  and  enhancement  of  fish 
resources,  more  far-reaching  conditions  with 
respect  to  the  design  and  operation  of  the 
proposed  project" 

D.  Definitions 

1.  "New  License" 

In  the  NOPR,  the  Commission 
proposed  to  define  "new  license"  for 
purposes  of  Part  16  as  "a  license,  except 
an  annual  license,  for  a  water  power 
project  that  is  issued  imder  section  15  of 
the  Federal  Power  Act  after  an  initial 
license  expires."  ***  Niagara  Mohawk 
indicates  that  this  definition  is 
inconsistent  with  that  foimd  in 
S  4.30(b)(19)  of  the  Commission's 
regulations,  and  suggests  that  the  Part  16 
definition  be  made  to  conform  to  the 
definition  found  in  Part  4.  Washington 
Wildlife  suggests  that  the  Commission 
should  change  the  definition  of  new 
license  to  "relicense,"  since  the  licensing 
of  a  project  upon  the  expiration  of  an 
existing  license  is  commonly  known  as  a 
relicensing  proceeding,  and  since 
defining  such  licenses  as  new  licenses 
may  cause  confusion  with  new  licenses 
issued  for  entirely  new  projects. 

The  Commission  does  not  believe  the 
recommended  changes  to  the  proposed 
definition  of  new  license  are  necessary. 
The  definition  of  new  license  in 
S  4.30(b](19]  of  the  Commission's 
existing  regulations  embraces 
applications  for  licenses  for  projects 
with  expiring  licenses  that  are  subject  to 
sections  14  and  15  of  the  FPA,  and  those 
that  are  not  (i.e.,  minor  licenses  where 
these  provisions  of  the  FPA  have  been 
waived).**  Such  a  definition  is 
appropriate  for  Part  4,  since  it  eliminates 
having  to  refer  to  these  different 
situations  in  those  sections  of  Part  4 
intended  to  apply  to  both.** 

However,  for  purposes  of  Part  16,  it  is 
necessary  to  distinguish  between  cases 
where  sections  14  and  15  have  been 
waived  and  cases  where  they  have  not 
The  definition  of  new  license  proposed 
in  S  16.2(a)  is  intended  to  cover  the 
latter  situation.  Unfortimately,  a 
definition  to  cover  the  former  situation 
was  inadvertenUy  omitted  from  the 


*■  39  FERC  at  61.218  (footnotes  omitted) 
(emphasis  added). 

*'  Proposed  {  16.2(a). 

•'  18  CFR  4.30(b)(19)  (1988)  defmes  new  license  a* 
"any  license,  except  an  annual  license  issued  tmder 
section  15  of  the  Federal  Power  Act.  for  a  water 
power  project  that  is  issued  under  the  Federal 
Power  Act  after  the  initial  license  for  that  project" 
The  difference  between  the  definition  of  new 
license  in  {  4.30(b)(19)  and  in  |  ie.2(a}  is  relevant 
only  for  existing  minor  licenses  where  section*  14 
and  IS  have  been  waived;  {  4.30(b)(19)  applies  to 
renewal  applications  for  such  projects,  while 
§  16.2(a]  doe*  not 

«*  See,  e^..  18  CFR  4.41, 4.51.  and  4.61  (1988). 


NOPR.  The  Commission  is  rectifying  this 
by  including  as  new  §  16.2(e)  a 
definition  for  "subsequent  license." 
Also,  the  Commission  is  substituting  the 
word  "original"  for  "initial"  in  the 
definition  of  new  Ucense,  to  accurately 
reflect  the  language  used  in  section  7(a) 
of  the  FPA  *»  to  describe  the  first 
license  issued  for  a  project 

The  use  of  the  word  "relicense"  as 
suggested  by  Washington  Wildlife  is 
inappropriate.  Although  these 
proceedings  are  &«quentiy  referred  to  as 
relicensing  proceedings  by  the 
Commission  and  others,  section  15  of 
the  FPA  refers  to  applications  in  these 
cases  as  applications  for  "new  license". 
The  definition  used  in  Part  16  should 
track  the  definition  used  in  the  statute. 
The  confusion  suggested  by  Washington 
Wildlife  should  not  occur,  since  the  FPA 
refers  to  the  first  license  issued  for  a 
project  as  an  "original  license." 

2.  "New  License  Application  Filing 
Deadline" 

The  NOPR  proposed  to  define  the 
"new  license  application  filing  deadline" 
as  "the  date  24  months  before  the 
expiration  of  an  existing  license."  ** 
Washington  Wildlife  suggests  that  this 
date  be  changed  to  30  months,  to 
provide  more  time  for  the  processing  of 
applications  prior  to  the  expiration  date 
of  existing  licenses.  The  Commission 
agrees  that  changing  the  24-month  date 
to  30  months  would  provide  more  time 
for  processing  appUcations,  and  that 
section  15(c)(1)  of  tiie  FPA  ♦»  itself 
would  not  prohibit  an  earlier  deadline, 
since  it  only  specifies  that  applications 
must  be  filed  with  the  Commission  "at 
least"  24  months  prior  to  expiration. 
However,  the  Commission  believes  that 
potential  competitors  need  a  full  three 
years  from  the  five-year  point  when 
existing  licensees  file  their  notices  of 
intent  pursuant  to  section  15(b)(1)  of  the 
FPA,*"  in  which  to  review  the 
information  made  available  by  existing 
licensees  at  that  time  to  determine 
whether  they  will  compete  and  to  carry 
out  the  reqtiired  consultation  with 
resource  agencies  in  preparing  their 
applications.  Accordingly,  the 
Commission  declines  to  establish  a  30- 
month  filing  deadline. 

3.  "Resource  Agency" 

The  NOPR  proposed  to  define 
"resource  agency"  as  "a  Federal  or  state 
agency  with  responsibilities  in  the  area 
of  flood  control,  navigation,  irrigation, 
recreation,  fish  or  wildlife,  or  cultural  or 


other  relevant  resources."  *'  Resource 
agencies  are  participants  in  the  pre- 
filing  consultation  process  described  in 
this  final  rule.  Four  commenters  *• 
suggest  that  the  Commission  specifically 
add  water  resource  agencies  to  its 
definition. 

The  proposed  definition  is  sufficienUy 
broad  to  include  the  appropriate  water 
resource  agencies  and  was  not  intended 
to  exclude  agencies  with  responsibilities 
not  spedfic^y  listed.  However,  the 
Commission  recognizes  the  importance 
of  the  participation  of  agencies  with 
responsibilities  for  water  resources  and 
is  modifying  the  definition  to  include 
them  specifically.** 

E.  Public  Notice  of  Expiring  Licenses 

Existing  Commission  regulations 
specify  that  the  Commission  will  publish 
each  year  in  its  annual  report  and  in  the 
Federal  Register  a  table  showing  the 
projects  with  licenses  that  will  expire 
during  the  succeeding  five  years.'**  In 
the  NOm.  the  Commission  proposed  to 
continue  this  practice." 

American  Rivers  suggests  that  the 
table  be  published  each  year  in  the 
Federal  Register,  and  that  the  tables 
include  projects  with  licenses  that  will 
expire  during  the  succeeding  six  years. 
American  Rivers  also  suggests  that  the 
proposed  section  make  clear  that 
projects  whose  expiration  dates  have 
been  accelerated  pursuant  to  proposed 
9  16.4  will  be  included  in  the  tables. 
Washington  Wildlife  suggests  that  the 
tables  include  projects  with  licenses  that 
will  expire  during  the  succeeding  seven 
years,  and  be  provided  to  all 
appropriate  fish  and  wildlife  agencies. 
Finally,  Montana  Natural  Resources 
suggests  that  the  tables  include  specific 
references  to  the  procedures  required  by 
section  15(b)  (2)-(4)  of  tiie  FPA. 

The  intent  of  proposed  S  16.3  was  to 
have  the  table  published  each  year  in 
both  the  Commission's  aimual  report 
and  in  the  Federal  Register  as  is 


«*  16  U.S.C.  800(a)  (1982  and  Supp.  1968). 
**  Proposed  i  16.2(b). 

*•  16  VJS.C.  608(c)(1)  (1982  and  Supp.  1088). 
••  16  U.S.C.  80a(b){l)  (1982  and  Supp.  1988). 


•'  Proposed  i  16.2(d). 

**  Brazos,  Montana  Natural  Resources. 
Washington  Ecology  and  Western  Council.  EPA  and 
South  Carolina  Department  request  thai  the 
definition  be  amended  to  encompass  water  quality 
agencies.  However,  this  i*  unnecessary,  since 
proposed  1 163  clearly  covers  such  agencies. 

**  EPA  suggests  that  a  defmitjon  be  added  for 
"minor  hydroelectric  power  project."  while  Niagara 
Mohawk  suggests  that  a  definition  be  added  for  a 
"nonpower  project".  The  Commission  decline*  to 
include  a  definition  for  a  "minor  hydroelectric 
power  project"  since  that  term  it  already  defined  in 
section  10(i)  of  the  FPA  and  18  CFR  {  4J0(b)(17) 
(1968).  There  is  no  need  to  define  a  "nonpower 
project"  since  it  is  self  explanatory,  i.e.,  a  project 
that  is  maintained  for  some  nonpower  purpose.  *uch 
a*  recreation  or  water  aupply. 

»»  18  CFR  16.2  (1968). 

•'  Proposed  {  16A 
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cturantly  done.  However,  to  alleviate 
AmericaD  Rivers'  concern,  the 
Commission  is  inserting  "annually"  in 
the  section  to  make  clear  that  the 
publication  of  the  table  in  the  Federal 
Register  will  occur  each  year.  Also, 
while  the  Commission  does  not  believe 
it  is  necessary  to  expand  the  tables  to 
include  projects  with  licenses  expiring 
during  the  succeeding  seven  years  as 
suggested  by  Washington  Wildlife,  the 
Commission  is  adopting  American 
Rivers'  suggestion  to  expand  the 
coverage  of  the  tables  to  inchide  the 
succeeding  six  years.  This  will  provide 
more  advance  notice  of  upcoming 
relicensing  proceedings  to  potential 
competitors,  resource  agencies  and  the 
public 

Proiects  with  expiration  dates 
accelerated  pursuant  to  proposed  §16.4 
would  be  included  in  the  tables. 
Therefore,  there  is  no  need  to  modify 
i  16J  to  specify  this,  as  suggested  by 
American  Rivers.  Abo.  the  Commission 
does  not  believe  it  is  necessary  to 
provide  ccqiiee  of  the  tables  directly  to 
appropriate  fiah  and  wildlife  agencies. 
As  required  by  section  15(bK3)  of  the 
FPA.*' die  Commission  will  be 
providing  those  and  other  appropriate 
resource  agencies  with  notices  regarding 
notices  of  intent  filed  by  individual 
licensees.**  FinaOy.  the  Commission 
sees  no  need  to  repeat  in  the  tables  the 
statutory  requirements  of  section 
lS(b)(2H4),  as  requested  by  Montana 
Natural  Resources.** 

F.  Acceleration  of  License  Expiration 
Dates 

In  the  NOPR,  the  Commission 
proposed  to  permit  a  licensee  wishing  to 
install  new  capacity  at  its  existing 
project  to  file  a  written  request  to 
advance  the  expiration  date  of  the 
existing  license,  called  a  request  for 
acceleration.'*  The  purpose  of  this 
proposal  was  to  allow  an  applicant  to 
increase  project  capacity  at  an  earUer 
time  as  a  result  of  financing  that  could 
become  avaibbie  with  a  new  long-term 


••  M  u&c  tascbiis)  (issi  m4  Supp.  isss). 

*»Smi  ttMW.  >iwilii»iit  f  Owi»  Wa  im. 
avpn.  Xhm  BmI  wrft  <■  llw  t—»iit  prow  Jim 
MdMi^MtM  I  iau(d)  M  I  ISafd).  Thto  Mction  wiO 
b«  rafnT«d  to  benlnaftar  ti  |  ISA 

**  Trout  UnUmitad  ami  Wuhington  Ecoiocy 
•ugfMt  that  i  las  b«  Miwidad  to  tnoaipacato  tha 
prawWon*  ol  Mcttoa  U(b)(3V  Hownar.  liMw 
proviaiofu  ara  addraaaad  !■  |  MJ^d)  mA  aaad  not 
ba  raferanoad  In  |  ISJ. 

••  Propoaad  I  ISA 


Ucense.**  The  NCK>R  **  specified  that 
the  request  would  have  to  contain  the 
same  statements  and  information 
required  to  be  included  in  a  notice  of 
intent  filed  pursuant  to  1 18.6,  that  the 
Commission  would  treat  the  request  as  a 
notice  of  intent,  and  that  the  requester 
would  have  to  make  available  to  the 
public  at  that  time  the  information 
specified  in  f  16.16.**  The  Commission 

{>roposed  to  give  Fadanl  Register  and 
ocal  newspaper  notice  of  the  licensee's 
request  for  acceleration,  notify 
app'^spriate  Federal  and  state  resource 
agencies  by  mail,  provide  a  45-day 
period  for  coounents  by  interested 
parties,  and,  if  it  determined  that  the 
request  was  in  the  public  interest,  issue 
an  order  accelerating  the  expiration  date 
of  the  license  to  five  years  from  the  date 
of  the  Commission  order.** 

Several  conunenters  addressed  the 
issue  of  the  beais  for  requesting 
accelerated  termination  of  a  license.  EEI 
suggests  that  licensees  be  permitted  to 
seek  acceleration  for  improvements 
other  than  installation  of  new  capacity, 
such  as  dam  safety  improvements  or 
facilities  for  the  protection  and 
enhancement  of  fish  and  wildlife 
resources.  It  argues  that  the  rationale  for 
acceleration  advanced  in  the  preamble 
to  the  NOPR  is  equally  applicable  to 
these  situations. 

Idaho  Rower  suggests  that  there  are 
valid  bases  for  acceleratioD  of  Ucense 
expiration  dates  for  other  than 
installation  of  new  capacity,  including 
rehabilitation  work  for  reasons  of  safety 
and  spillway  modifications.  Idaho 
Power  also  suggests  that  acceleration 
could  be  used  to  make  the  expiration 
dates  of  licenses  for  related  projects 
coincide,  so  that  the  Commission  could 
consider  the  prefects  together  in  a  single 
relicensing  ivoceeding.  Therefore.  Idaho 
Power  suggests  that  a  hcensee  be 
permitted  to  request  acceleration  for  any 
reason. 

Montana  Power  also  suggests  that 
there  are  valid  bases  for  acceleration 
other  than  new  capacity,  citing  safety 
and  fish  and  wildlife  concerns.  It 


••  See  NOPR  pnaabia  at «.  All  rafarancaa 
heraiB  to  pagaa  a<  tha  NOPR  pfaaabla  an  to  (ha 
•Up  opinion  bacauaa  Iba  fail  Itxt  «wa  not  pabUakad 
In  tha  Fadanl  Biiialai.  Copiaa  of  tha  fall  taxt  of  tha 
NOPR  an  avaikbia  bom  *a  Ca— iiataw'i  PHbUe 
Ralannca  Roaa. 

"Propoaad|ta4(a). 

••  8actlaa  laia  which  waa  praBu%atad  in  Otdar 
Na  408,  aupn,  hnplawawta  iIm  praviaiaaa  of  aactioo 
15(b)(2)  of  tha  FPA.  IS  U&C  tai(b){l^  (1982  and 
Supp.  tSSS).  which  iwiuina  a»liliin  bcanaaei  to 
maka  avaiiaUe  to  tta  piMIc  for  inapactioa  and 
copying  certain  infonnatioa  ragarding  their  protect* 
at  the  time  they  file  their  noticea  of  intent  purauant 
to  section  U(bMl)  af  the  PPA.  Tha  flnal  rale  hi  the 
instant  procaading  radaaignalaa  |  ISIS  aa  |  ls.7. 
This  saciiaB  will  ba  nfmad  to  harainafter  at  I  lar. 
li|ML4(b)aad(c). 


recommends  permitting  acceleration  for 
any  legitimate  reason  that  is  in  the 
pubhc  interest  and  consistent  with 
statutory  purposes. 

Trout  Unlimited  suggests  that  the 
Commission  discourage  acceleration  in 
the  short  term,  because  of  the  extremely 
heavy  volume  of  upcoming  relicensing 
proceedings.  Other  conunenters  focus  on 
the  interpretation  of  the  term  "new 
capacity".  Washington  Wildlife 
recommends  that  the  Commission  adopt 
a  guideline  specifying  that  at  least  a  20 
percent  increase  in  project  {woduction  is 
needed  to  justify  acceleration  of  a 
license  expiration  date.  Montana  Power 
also  suggests  that  the  Commission 
clarify  the  term  "new  capacity",  and 
recommends  that  it  encompass  onfy 
cases  where  generation  Is  to  be 
increased  through  adtfitional  water 
usage  or  through  conversion  of  a  plant 
from  a  nm-of-the-river  facility  to  a 
peaking  facility. 

Two  conunenters  address  the  issue  of 
when  a  licensee  should  be  required  to 
make  the  information  available  to  the 
public  pursuant  to  {  16.7.  EEI  suggests 
that,  rather  than  requiring  a  licensee  to 
make  the  information  available  at  the 
time  the  acceleration  request  is  made, 
the  Commission  should  wait  until  it 
approves  the  request  for  accelerated 
termination  and  then  require  the 
licensee  to  make  the  information 
available  within  120  days.  EEI  contends 
that  compiling  the  information  and 
making  it  available  in  the  required  form 
is  a  burden,  and  that  if  the  Commission 
denies  the  request  some  of  the 
information  will  become  stale  before  the 
original  expiration  date.  Montana  Power 
also  dtes  the  needless  compilation  of 
information  should  the  request  be 
denied,  and  suggests  that  the  hcensee  be 
required  to  make  the  information 
availaUe  within  a  reasonable  time  after 
a  request  for  accelerated  termination  is 
granted. 

The  South  Carolina  Department  asks 
that  the  (Commission  clarify  vi^ien  the 
45-day  comment  period  begins,  and 
suggests  that  the  Commission  use 
certified  mail  to  notify  agencies  of 
applications  for  acceleration. 
Washington  Wildlife  suggests  that  the 
notices  issued  pursuant  to  \  16.4(b) 
include  the  information  specified  in 
9  ie.3(b).  Montana  Power  wants  to 
impose  time  limits  witliin  whidi  the 
Commission  must  either  grant  or  deny 
an  acceleration  request;  this  would 
avoid  "potential  crippling 
uncertainty'*  •*  caused  hj  the  licensee 


*o  Mantana  Power  at  a 
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not  knowing  when  the  Commission 
might  act  and  therefore  having  difficulfy 
drafting  reliable  project  schedules  and 
organizing  and  coordinating  its 
reUcensuig  effort  Also,  Montana  Power 
questions  why  the  new  expiration  date 
must  be  five  years  firom  the  date  of  the 
Commission  order. 

Finally,  New  York  Electric  and 
Rochester  Gas  request  that  the 
Commission  clarify  that,  under  the 
proposed  provision,  licensees  wishing  to 
increase  capacify  are  not  required  to 
risk  their  existins  licenses  by  seeking 
acceleration,  and  that  the  alternative  of 
application  for  a  license  amendment  to 
expand  capacify  remains  available  to 
them. 

The  Commission  agrees  that  there 
may  be  valid  bases  for  acceleration 
other  than  new  capacify.  Accordingly, 
the  Commission  is  revising  §  16.4(a)(1) 
to  eliminate  the  reference  to  the 
installation  of  new  capacify,  and  to  add 
the  requirement  that  a  licensee  include 
in  its  acceleration  request  a  detailed 
explanation  of  the  basis  for  its  request 
Thus,  any  legitimate  interest  including, 
but  not  limited  to,  installation  of  new 
capacity,  dam  safety  modifications,  and 
fish  and  wildlife  improvements,  may 
serve  as  the  basis  for  an  acceleration 
request  The  Commission  notes, 
however,  that  licensees  are  responsible 
for  conducting  routine  operation  and 
maintenance  on  their  projects  and  that 
such  routine  operation  and  maintenance 
activities  will  not  justify  an  acceleration 
request. 

The  Commission  does  not  believe  it  is 
necessary  to  discourage  acceleration 
requests  in  the  short-term,  as  suggested 
by  Trout  Unlimited.  Although  a 
significant  number  of  reUcensing 
proceedings  will  be  initiated  in  the  near 
future,  the  (Commission  does  not 
anticipate  that  many  licensees  will 
attempt  to  avail  themselves  of  the 
acceleration  procedure.  Furthermore,  the 
Commission  will  be  able  to  weigh 
potential  burdens  on  Commission 
resources  when  it  is  considering 
whether  to  grant  acceleration  requests. 

The  Commission  also  does  not  beUeve 
it  is  necessary  to  establish  restrictions 
on  the  type  or  size  of  new  capacify 
installations  that  will  justify  an 
acceleration  request  as  suggested  by 
Washington  Wildlife  and  Montana 
Power.  "The  Commission  will  evaluate 
the  merits  of  each  case  individually,  and 
will  grant  an  acceleration  request  only  if 
it  will  be  in  the  public  interest  to  do  so. 

The  (Commission  agrees  with  EEI  and 
Montana  Power  that  the  obligation  to 
make  information  available  pursuant  to 
S  16.7  should  be  tied  to  Commission 
approval  of  an  acceleration  request. 
Ninefy  days  following  Commission 


approval  of  an  acceleration  request 
should  be  sufficient  time  for  licensees  to 
compile  the  required  information  and 
make  it  available.  Therefore,  the 
Commission  is  revising  S  16.4(a)(2)  to 
specify  that  should  the  Commission 
grant  the  request  for  acceleration,  the 
Commission  will  deem  the  request  for 
acceleration  to  be  a  notice  of  intent 
under  {  16.6.  Unless  the  Commission 
specifies  a  later  period,  the  licensee  will 
be  required  to  make  available  the 
information  specified  in  {  16.7  no  later 
than  90  days  from  the  date  die 
Commission  grants  the  request  Also, 
the  Commission  is  revising  S  16.4(b):  (1) 
To  clarify  that  the  notices  issued 
pursuant  to  that  paragraph  will  be 
considered  as  fulfilling  the  notice 
provisions  of  §  16.6(d)  should  the 
Commission  grant  the  acceleration 
request  (2)  to  specify  that  the  notices 
issued  pursuant  to  that  paragraph  must 
include  an  explanation  of  the  basis  for 
the  acceleration  request  *'  (3)  to 
include  Indiem  tribes  among  those 
receiving  the  notices,  so  as  to  be 
consistent  with  $  16.6(d);  and  (4)  to 
reduce  the  number  of  times  the  notice  is 
pubUshed  in  a  loccd  newspaper  from 
four  to  one.  The  reduction  in  the  number 
of  times  public  notice  is  issued  will 
reduce  costs  while  still  providing  the 
public  and  resource  agencies  with  ample 
notice  of  the  request  A  comparable 
change  regarding  the  reduction  in  the 
ntunber  of  times  a  notice  will  be  issued 
is  being  made  to  §  16.6(d)(2). 

As  indicated  previously,  Montana 
Power  questions  why  the  new  expiration 
date  of  an  accelerated  license  must  be 
five  years  from  the  date  of  the 
Commission  order.  The  purpose  of  the 
five-year  period  was  to  preserve  the 
five-year  window  between  the  time  a 
licensee  is  to  first  make  information 
available  and  the  expiration  of  the 
license  as  established  by  ECPA.  The 
Commission  is  revising  S  16.4(a)(2)  to 
provide  that  unless  the  Commission 
specifies  a  later  period,  information 
must  be  made  available  no  later  than  90 
days  ftom  the  date  the  Commission 
approves  an  acceleration  request 
llierefore,  the  Commission  is  also 


*'  Since  both  the  notices  issued  pursuant  to  diis 
section  and  |  le^d]  will  include  information 
coirpcuvble  to  that  specified  in  |  ie.3(b),  there  is  no 
need  to  Kpeciflcally  reference  {  lftJ(b]  in  this 
provision  as  requested  by  Washington  Wildlife. 
EPA  suggests  that  {  16.4  be  amended  to  clarify  that 
a  licensee  should  be  obligated  to  provide 
information  to  resource  agencies  at  the  time  the 
licensee  requests  acceleration.  Although  it  is 
unclear  what  information  EPA  is  referring  to. 
pursuant  to  the  revisions  made  to  (  16.4  herein,  the 
information  required  by  (  16.7  will  be  available  to 
all  enbties.  including  resource  agencies,  within  90 
days  from  the  date  the  Commission  approves  an 
acceleration  request 


revising  {  16.4(c)  to  specify  that  the 
expiration  date  of  an  accelerated  license 
will  be  not  less  than  five  years  plus  90 
days  from  the  date  of  the  Commission 
order  approving  the  acceleration 
request  The  qualifying  language  in 
S  16.4(a)(2)  and  the  "not  less  than" 
language  in  §  16.4(c)  are  being  used  in 
order  to  provide  the  (Conimission  with 
flexibility  in  setting  expiration  dates 
later  than  five  years  in  situations  where 
that  would  be  appropriate,  such  as  when 
requests  are  made  to  coincide  %vith  the 
expiration  dates  of  related  projects,  as 
suggested  by  Idaho  Power. 

With  regard  to  the  clarification 
requested  by  the  South  Carolina 
Department  the  S  16.4(b)  notices  will 
specify  when  the  45-day  comment 
period  will  expire.  Due  to  the  expense 
involved,  the  (Commission  declines  to 
adopt  the  South  Carolina  Department's 
suggestion  that  the  notices  to  resource 
agencies  be  sent  by  certified  mail. 

The  Commission  is  sympathetic  to  the 
uncertainty  concerns  prompting 
Montana  Power's  request  for  a  deadline 
for  Commission  action  on  acceleration 
requests.  The  (Commission  will  attempt 
to  act  on  all  acceleration  requests  in  a 
timely  manner  and  intends  that  a 
decision  on  a  request  will  be  made 
within  45  days  after  the  expiration  of  the 
comment  period.  Also,  a  degree  of 
certainfy  regarding  the  scheduling  of 
relicensing  activities  is  provided  to 
those  requesting  acceleration  due  to  the 
fact  that  license  expiration  dates  will 
always  be  set  at  least  five  years  plus  90 
days  from  the  date  of  the  Commission 
order  approving  the  acceleration 
request 

The  Commission  also  notes  that  the 
comments  of  New  York  Electric  and 
Rochester  Gas  are  correct  Licensees 
always  have  the  ability  to  file 
applications  to  amend  their  licenses  to 
increase  the  capacity  of  their  projects, 
and  do  not  have  to  request  acceleration 
of  their  licenses  to  do  so.**  If  the  term  of 
an  existing  license  is  less  than  the 
statutory  maximum  of  50  years," 
increases  in  capacity  or  other 
improvements  requiring  substantial  new 
investment  may  justify  an  extension  of 
the  license  term  up  to  50  years.** 


*'  "Hie  Commission  may,  however,  dedine  to 
consider  new  capacity  amendments  which  are 
requested  by  an  existing  hcensee  near  tl>e 
expiration  date  of  an  existing  license  if  it  appears 
that  it  would  be  in  the  public  interest  to  consider 
those  amendments  in  the  context  of  a  relicensing 
proceeding  where  competing  redevelopment 
proposals  may  be  considered. 

•*  See  section  6  of  the  FPA. 

**  See.  e^..  Fieldcrest  Mills.  37  FERC 1  61 J64 
(1986). 
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G,  Site  Access  for  Competing  Applicants 

In  the  NOPR.  tlie  Commission 
proposed  to  estabiisli  a  procedure 
whereby  a  potential  applicant  for  a  new 
license  for  an  existing  project  that  has 
complied  with  paragraph  (b)(1)  of  the 
proposed  1 16.8  consultation  process 
could  enter  the  project  area  to  conduct  a 
study  or  gather  information  required  by 
a  resource  agency  or  the  Commission,  or 
to  bold  a  site  visit  for  a  resource 
agency.**  The  proposed  section  would 
require  the  potential  applicant  to  notify 
the  existing  licensee  in  writing  of  its 
need  for  access,  and  to  enter  the  project 
area  at  a  reasonable  time  under 
reasonable  conditions,  and  in  a  manner 
that  would  not  adversely  affect  the 
environment.  Those  conditions  included, 
but  were  not  limited  to,  reasonable 
liability  conditions  and  conditions  for 
compensation  to  the  existing  licensee  for 
energy  generation  lost  as  a  result  of 
modification  of  project  operations 
necessary  to  provide  access.  The 
proposed  section  is  consistent  with  the 
Commisiiion's  order  in  Nit^ra  Mohawk 
Power  Corporation,**  and  was  intended 
to  formalize  the  procedures  ordered  in 
that  case.*' 

1.  Basis  for  Access 

American  Rivers  suggests  that  the 
permissible  purposes  for  site  visits  are 
unduly  limited  and  that  they  should  be 
expanded  to  include  "any  purpose 
related  to  the  preparation  of  an 
application"**  after  completion  of  the 
first  stage  of  consultation,  and  not 
merely  to  conduct  a  study  or  hold  a  site 
visit  requested  by  a  resource  agency  ot 
the  Commission.  Conversely.  ^1  and 
Alabama  Power  suggest  that  the 
purpose  for  which  a  site  visit  may  be 
conducted  should  be  limited  to 
situations  in  which  the  potential 
applicant  cannot  conduct  a  study  or 
gather  information  by  other  "reasonably 
diligent  efforts."  ••  According  to  EEI, 
because  access  to  an  operating 
hydroelectric  power  production  site  may 
be  intrusive  and  disruptive,  site  visits 
should  be  a  last  resort. 

A.nierican  Paper  suggests  that  access 
be  restricted  to  areas  within  the  project 
for  which  the  competitor  can 
demonstrate  a  need  for  access,  and  that 
the  party  seeking  access  be  required  to 
demonstrate  to  the  existing  licensees  the 
basis  on  which  access  is  requested. 
Sunilarly,  Rochester  Gas  suggests  that  a 
potential  applicant  seeking  access 


••  PropoMd  1 18.5. 

••  43  FERC 1  SlJnS  (1988^ 

•''  Sm  NOPR  preambta  at  41. 

••  Anarican  RWara  at  S 

**  ERI  at  SA:  Alabama  Power  al  4. 


identify  the  information  that 
necessitates  access  for  collection,  and 
that  the  con^ietitor  then  be  permitted  to 
gain  access  only  to  those  areas  of  the 
site  that  will  provide  such  information. 

In  its  reply  comments,  the  Northern 
California  Agency  suggests  that  the 
Commission  permit  potential 
competitors  to  have  access  to  sites  in 
order  to  evaluate  the  condition  of 
existing  equipment  snd  hence  decide 
how  best  to  develop  the  site.  As  to  EEI's 
and  Alabama  Power's  suggestion  that 
potential  applicants  be  permitted  access 
only  if  they  demonstrate  that  they 
ctuinot  conduct  the  study  or  gather  the 
information  by  other  reasonably  diligent 
efforts,  the  Northern  California  Agency 
contends  that  it  would  be  unreasonable 
when  such  other  means  would  be 
considerably  more  time  consuming  or 
expensive. 

The  Commission  rejects  the 
recommendation  to  reqtiire  potential 
applicants  to  show  that  the  information 
cannot  otherwise  be  obtained  or  the 
study  conducted  through  other 
reasonably  diligent  efforts  before  they 
can  obtain  access.  It  would  not  be  an 
efficient  use  of  the  nation's  resources,  or 
consistent  with  the  competitive  spirit 
underlying  ECPA.  to  require  potential 
applicants  to  gather  necessary 
tnformation  and  conduct  necessary 
studies  through  means  that  are  more 
time  consuming  and  expensive  than 
inf6rnuiti<m  development  dutni^  site 
access.  Although  the  '^asonably 
diligent"  qualifier  of  tfie  recommended 
change  m^t  insulate  potential 
competitors  from  haTing  to  imdertake 
speculative  and  exorbitantly  expensive 
studies  as  a  condition  precedent  to 
access,  the  potential  ftir  disputes 
inherent  in  such  language  would  be 
great.  This  in  turn  could  require 
Commission  staff  to  devote  considerable 
resources  to  resolving  disputes.  The 
intrusion  and  disruption  cited  by  EEI 
should  be  minimized  by  the  requirement 
that  access  take  place  at  reasonable 
times  and  luider  reasonable  conditions. 

The  suggestions  advanced  by 
American  Rivers  and  the  Northern 
California  Agency  to  expand  the 
permissible  purposes  for  site  visits  are 
reasonaUe.  Potential  applicants  may 
need  site  access  in  order  to  develop 
information  or  conduct  studies 
necessary  for  their  applications  that 
may  not  be  requested  by  consulted 
agencies  or  the  Commission.  There  is  no 
bright  line  between  studies  and 
information  needed  to  develop  an 
application,  and  those  requested  by 
consulted  agencies  or  die  Commission. 
Furthermore,  any  study  or  information 
need  could  be  turned  into  one  requested 


by  a  consulted  agency  or  the 
Commission  by  a  potential  applicant's 
failing  to  either  propose  to  conduct  or 
actually  conduct  the  study  or 
information  gathering. 

Accordingly,  the  Commission  is 
revising  proposed  |  las  to  permit  site 
access  for  the  purpose  of  conducting  a 
study  or  gathering  information  not 
requested  by  the  Commission  or  a 
resource  agency  but  necessary  to 
prepare  an  apptication.'*  However,  to 
help  ensure  that  access  for  such 
purposes  does  not  turn  into  general 
fishing  expeditions  for  information,  the 
Commission  is  making  the  need  for  such 
access  a  subject  for  dispute 
resolution.'* 

American  Paper's  and  Rochester  Gas' 
suggestions  requiring  a  potential 
applicant  to  state  the  purpose  and 
extent  of  the  needed  access  are 
reasonable.  This  information  will  enable 
the  parties  to  determine  the  conditions 
of  access.  Accordingly,  we  will  require 
potential  applicants  to  include  a 
statement  of  the  need  for  and  extent  of 
the  access  in  their  notices  to  existing 
licensees. 

However,  to  the  extent  die  comments 
of  American  Paper  and  Rochester  Gas 
suggest  that  existing  licensees  should  be 
able  to  deny  access  based  on  their 
conclusion  that  access  is  not  needed, 
those  suggestions  are  rejected.  U  access 
is  needed  to  conduct  studies  or  site 
visits  or  to  gather  information  requested 
by  consulted  agencies  or  the 
Commission,  the  existing  licensee  must 
provide  access  to  the  site.  However,  the 
timing  and  conditions  of  access  may  be 
referred  to  the  Director  of  the  Office  of 
Hydropower  Licensing  (Director).'* 
Disputes  regarding  the  need  of  a 
potential  applicant  to  obtain  access  to 
conduct  studies  or  gather  information 
not  requested  by  the  Commission  or  a 
resource  agency  but  necessary  to 
prepare  an  application  may  also  be  so 
referred. 

2.  Compensation 

Ten  commenters"  address  the  issue 
of  reimbursement  to  existing  licensees 
for  the  costs  of  site  visits,  suggesting 
that  reimbursement  be  for  "any  and  all 
costs"  or  "all  reasonable  costs,"  rather 
than  merely  for  the  costs  of  lost 
generation  as  proposed  in  the  NOPR. 
They  argue  that  the  personnel  costs. 
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"  Sm  new  I  iSS(bMi)l  diacaaaed  in  Part  IV.G  J. 
infra. 

^*  Alabama  IHiwer.  EEL  Idaho  Powar,  Naw  York 
EleGtric  P\ibHc  Rwl.  Puget  Soond  Power,  Southern 
Cahfontia  Ediaon,  Radieater  Gae.  Waahin^on 
Power  and  WiacoMis  UUMea. 


operation  and  maintenance  expenses 
associated  with  inspections,  and  Etll 
other  costs  associated  with  access, 
should  be  reimbursable.  According  to 
them,  full  reimbursement  is  necessary  to 
avoid  farcing  an  existing  licensee  into 
the  unfair  situation  of  subsidizing  its 
potential  competition. 

In  reply  comments,  the  Northern 
California  Agency  opposes  the 
recommendation  to  allow  existing 
licensees  to  recover  all  reasonable 
expenses  incurred  as  a  result  of  access. 
According  to  the  Northern  California 
Agency,  this  type  of  provision  can  be 
used  as  a  barrier  to  access  while  an 
existing  licensee  forces  a  potential 
competitor  to  waste  time  negotiating 
payment  terms.  It  also  argues  that  costs 
other  than  lost  generation  are  likely  to 
be  de  minimis,  and  that  existing 
licensees  should  be  required  to  bear 
these  costs  as  part  of  their  obligations 
under  Part  I  of  the  FPA. 

The  Commission  believes  that  existing 
licensees  should  not  be  required  to  incur 
expenses  associated  with  the 
preparation  of  applications  by  potential 
competitors.  Therefore,  the  Conmiission 
is  revising  S  16.5  to  require 
reimbursement  for  all  reasonable 
expenses  incinred  by  existing  licensees 
as  a  result  of  providing  access  to 
potential  competitors.  However,  the 
Commission  stresses  that  the  expenses 
must  be  reasonable.  Thus,  for  example, 
the  wages  and  associated  expenses 
incurred  by  an  existing  licensee  when 
sending  one  or  two  individuals  to  one  of 
its  unmanned  hydroelectric  sites  to 
permit  a  potential  competitor  to  have 
access  to  the  site  would  be 
reimburseable,  while  the  expenses 
associated  with  sending  a  platoon  to 
scrutinize  a  potential  competitor's  every 
step  would  not. 

In  order  to  prevent  existing  licensees 
from  abusing  their  right  to 
reimbursement,  the  Commission  is 
amending  §  18.5  to  allow  disputes  over 
payment  to  be  referred  to  the  Director 
for  resolution.  However,  in  response  to 
the  concerns  of  the  Northern  California 
Agency  regarding  delay,  the 
Commission  is  specifying  that  access 
cannot  be  denied  pending  resolution  of  a 
dispute  over  payment'* 

3.  Procedural  Matters 

Idaho  Power  and  Puget  Sound  Power 
suggest  that  §  16.5  be  amended  to  permit 
disputes  over  access  to  be  referred  to 
the  Director  for  resolution.  The  Northern 
California  Agency  recommends  that 
should  a  dispute  resolution  procedure  be 
added,  the  Commission  ensure  that  the 


disputes  be  resolved  expeditiously  in 
order  to  allow  potential  applicants  to 
meet  the  filing  deadlines  established  by 
ECPA. 

The  Commission  agrees  that  a  dispute 
resolution  process  will  assist  in 
providing  reasonable  access  to  potential 
competitors,  and  will  help  deter 
potential  abuses  by  both  existing 
licensees  and  potential  competitors. 
Accordingly,  the  Conunissiojyg  adding 
a  new  paragraph  (b)  to  S  16.5.  to  permit 
referral  to  the  Director  of  disputes 
regarding:  (1)  The  timing  and  conditions 
of  access;  (2)  the  need  for  access  to 
conduct  studies  and  information 
gathering  not  requested  by  the  consulted 
agencies  or  die  Commission  but 
necessary  to  prepare  an  application;  and 
(3)  reimbursement  due  existing  Ucensees 
for  providing  access.  The  new 
procedures  will  be  in  accord  with  those 
established  for  resolution  of  disputes 
during  the  agency  pre-filing  consultation 
process." 

As  the  Commission  stated  in  Niagara 
Mohawk  Power  Corporation,  supra,  it 
fully  expects  that  in  most  cases  existing 
licensees  and  potential  competitors  will 
be  able  to  resolve  access  disputes 
without  coming  to  the  Commission.'* 
Thus,  the  Commission  does  not  expect 
the  dispute  resolution  process  to  be  used 
frequenUy.  As  urged  by  the  Northern 
Califarnia  Agency,  when  disputes  are 
lodged  the  Director  wUl  attempt  to 
resolve  them  expeditiously.  As 
discussed  infra,  the  Commission  intends 
for  the  Director  to  make  every  effort  to 
resolve  referred  disputes  within  30  days 
from  receipt  of  all  relevant  information. 

The  NOPR  proposed  in  §  16.5  that 
only  potential  applicants  that  had 
initiated  the  first  stage  of  agency 
consultation  could  obtain  access.  The 
Small  Business  Administration  objects 
to  this  provision,  arguing  that  access 
might  be  required  to  obtain  information 
needed  to  compile  the  9  16.8(b)(1) 
information  package.  It  therefore 
suggests,  as  an  alternative,  that  site 
access  be  available  if  a  potential 
applicant  can  demonstrate  that  access  is 
necessary  to  secure  §  16.8(b)(1) 
information  needed  by  a  resource 
agency  to  evaluate  the  project  during  the 
first  stage  of  consultation.  In  addition, 
Seattie  Li^t  without  farther 
explanation,  suggests  that  a  potential 
applicant  demonstrate  a  certain  level  of 
commitment  to  an  application  before  it 
is  granted  access  to  a  project  site. 

The  Commission's  purpose  in 
providing  for  an  access  triggering  point 
was  to  strike  a  balance  between  access 


for  serious  competitors  and  unnecessary 
inconvenience  to  existing  licensees.  The 
Small  Business  Administrations 
suggestion  that  the  balance  point  should 
be  moved  forward  has  certain  merit 
Nevertheless,  the  Commission  believes 
that  adherence  to  the  completion  of  the 
requirements  of  S  16.8(b)(1)  as  the 
threshold  for  access  will  best  nauitain 
the  balance  between  providing  access 
which  is  necessary  for  serious  potential 

applicants  while  minimiyjng 

unneces*|^  inconvenience  to  existing 
licensees.  Furthermore,  the  information 
that  existing  licensees  are  required  to 
make  available  to  the  public  pursuant  to 
§  16.7,  together  with  the  information  on 
existing  projects  available  for  inspection 
by  the  public  at  the  Commission,  should 
enable  potential  appHcants  to  gather  the 
information  they  need  to  undertake  first- 
stage  agency  consultation." 

The  Interior  Department  recommends 
that  5  16.5  be  amended  to  recognize  that 
Federal  agencies  have  the  right  to  obtain 
access  to  existing  projects  in  order  to 
conduct  environmental  studies.  This  is 
unnecessary  because  standard  articles 
included  by  the  Commission  in  licenses 
already  provide  for  such  access.'* 

Finally,  the  Commission  is  clarifying 
that  the  5  16.5  access  provisions  are 
applicable  to  projects  under  expiring 
licenses  that  are  not  subject  to  the 
provisions  of  sections  14  and  15  of  the 
FPA,  and  is  removing  the  provision  that 
prohibits  access  prior  to  the  filing  of  the 
existing  licensee's  notice  of  intent.  The 
latter  change  is  to  facilitate  potential 
competitors  that  choose  to  initiate 
formal  consultation  under  §  16.8  prior  to 
the  filing  of  the  existing  Ucensee's  notice 
of  intent 

H.  Consultation 

Section  4.38  of  the  Commission's 
regulations  '•  requires  applicants. 


t 


^*  See  new  |  ie.5(b)(2).  discussed  in  Part  IV.G.3.. 
infra. 


'» See  5  16.8(b)(5),  discussed  in  Part  IViiZe.. 
infra. 
'•See 43  FERC  at  Sl.OSa 


"  For  the  same  reasona.  Seattle  Lj^t's  apparent 
request  to  move  the  balance  point  back  is  ret«^clcd. 

'•  See.  e.g.  Article  4  of  L,-!  CTenns and 
Condition*  of  License  for  Constructed  Major  Project 
Affecting  Lands  of  the  United  States").  54  F  P  C 
1799.  ISOO-iam  (Oct  1975).  which  provides  that  the 
licensee  "shall  allow  *  *  *  other  officers  or 
employees  of  the  United  States,  showrn;;  proper 
credentials,  free  and  unrestricted  access  to.  through, 
and  across  the  project  lands  and  project  wori*  in 
the  performance  of  their  official  duties." 

"  18  CFR  4.38  (1988).  In  the  milial  stage,  a 
potential  appiicaot  must  contact  all  appropriate 
agencies  and  provide  them  with  detailed 
information  regarding  the  proposed  project 
including  detailed  maps  containing  descnptior.s  of 
the  project  area  and  location  of  proposed'project 
facilities,  engineering  designs  of  the  proposed 
project,  identiricalion  of  the  environment  to  be 
affected,  any  environmental  protection.  mit;galion 
and  enhancement  plans,  and  stream  flow  and  water 
regime  information.  During  the  second  stage, 
potential  applicants  must  perform  all  reasonable 

Continued 
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including  applicants  for  new  license,  to 
conduct  a  three-stage  consultation 
process  with  all  relevant  resource 
agencies  prior  to  filing  their  applications 
with  the  Commission.  Because  of  the 
statutory  deadline  for  flling  ai^lications 
added  to  the  FPA  by  ECPA  and  the  great 
number  of  applications  for  new  Ucense 
anticipated  in  the  near  future,  the 
Commission  proposed  in  the  NOPR  to 
implement  a  revised  three-stage 
consultation  process  for  relicensing 
proceedings.  That  process  was  Intended 
to  facilitate  more  expeditious  and 
responsive  consultation,  and  hence  the 
filing  of  complete  applications  by  the 
statutory  deadline.*" 

Virtually  every  entity  filing  comments 
on  the  NOPR  addressed  the  proposed 
consultation  provisions.  The 
commenters  were  generally  supportive 
of  the  intent  of  the  proposal  and  the 
additional  structure  the  proposal  would 
add  to  the  consultation  process. 
However,  even  those  supporting  the 
proposal  recommended  that  numerous 
changes  be  made  to  the  section.  The 
major  recommendations,  suggestions, 
and  comments  of  all  of  the  commenters 
are  discussed  in  detail  below. 

As  a  threshold  matter,  the 
Commission  is  clarifying  the  issue  of 
when  consultation  with  resource 
agencies  can  be  initiated.  In  the  NOPR, 
the  Commission  indicated  that  existing 
hcensees  and  other  potential  applicants 
would  have  approximately  three  years 
following  the  filing  of  existing  licensees' 
notices  of  intent  under  section  15(b)(1) 
of  the  FPA  within  which  to  conduct 
consultation  before  having  to  file  their 
applications  under  the  24-month 
application  filing  deadline  established 
by  section  15(c)(1)  of  the  FPA.»»  A 
number  of  the  commenters.  in  discussing 
various  aspects  of  the  consultation 
provisions,  interpreted  this  as  a 
statement  by  the  Commission  that 
consultation  with  agencies  could  not 
begin  until  the  filing  of  an  existing 
licensee's  notice  of  intention.** 


studie*  requested  by  the  coniulted  agencies.  Again 
during  tliis  second  stage,  potential  applicants  are 
required  to  provide  the  agencies  with  copies  of  the 
draft  applicatloa  the  results  of  all  studies,  and 
written  requests  for  the  agencies'  review  and 
comment  thereon.  During  the  third  stage,  an 
applicant  for  a  project  of  less  than  5  K4W  must  serve 
copies  of  its  application  on  the  consulted  agenciea 
when  it  nies  the  application  with  the  Commission. 
An  applicant  for  a  project  of  5  MW  or  more  must 
serve  copies  of  its  application  on  the  consulted 
agencies  after  receiving  notification  from  the 
Commission  that  the  application  has  been  accepted 
for  Commiswon  processing. 

•0  PropoeMl  i  le.8. 

**  Sm  NOPR  preamble  at  9. 

•*  5^.  e^..  Idaho  Power  at  3  and  Public  Pool  at  6. 


This  was  not  the  intent  of  the 
statement;  rather,  the  statement  merely 
expressed  the  Commission's  belief  that 
most  applicants  probably  would  wait 
until  the  filing  of  the  section  15(b)(1) 
notice  of  intent  to  initiate  agency 
consultation.  Applicants  are  free  to 
initiate  informal  consultations,  or  the 
formal  consultation  required  by  S  16-8, 
prior  to  the  five-year  notice  of  intent 
deadline.  Indeed,  they  are  encouraged  to 
do  so  in  cases  where  they  expect  that 
necessary  studies  will  require  extended 
periods  of  time  to  complete.  Conversely, 
there  is  no  fixed  deadline  by  which 
consultation  must  be  initiated.  However, 
applicants  that  postpone  the  initiation  of 
consultation  much  after  the  filing  of  the 
section  15(b)(l}  notices  of  intent  run  the 
risk  of  not  being  able  to  comply  with  the 
requirements  of  i  16.8. 

1.  General  Requirement  to  Consult 

Proposed  9  16.8(a)(1)  specified  that, 
before  an  applicant  files  an  application 
for  new  license,  nonpower  license, 
exemption,  or  surrender,  it  must  consult 
with  Oie  relevant  Federal  and  state 
resource  agencies,  including  the 
National  Marine  Fisheries  Service,  the 
United  States  Fish  and  Wildlife  Service, 
the  Federal  agency  administering  any 
United  States  lands  utilized  or  occupied 
by  the  project,  the  appropriate  state  fish 
and  wildlife  agencies,  and  the  certifying 
agency  under  section  401  of  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act).  Proposed  S  16.8(a)(2) 
specified  that  the  Director  or 
appropriate  Regional  Director  will 
provide  a  list  of  known  appropriate 
Federal  and  state  resource  agencies 
upon  request. 

Brazos,  Washington  Ecology,  and 
Western  Council  suggest  that  state 
water  resource  management  agencies  be 
added  to  the  list  of  agencies  specifically 
enumerated  in  S  16.8(a)(1).  The  EPA 
stiggests  that  it  be  included  in  the  list  of 
enumerated  agencies.  The  Connecticut 
Commission  suggests  that  it  be  included 
as  a  consulted  agency  for  any  project  in 
the  Connecticut  River  Basin.  Brazos  and 
Western  Council  suggest  that 
i  16.8(a)(2)  be  modified  to  specify  that, 
with  regard  to  state  resource  agencies, 
the  Director  shall  request  and  use  a  list 
prepared  by  the  governor  of  each  state. 
Similarly,  Montana  Natiiral  Resources 
suggests  that  the  Director  solicit  lists  of 
state  agencies  from  the  states  and 
forward  the  lists  automatically  to  each 
applicant. 

Consistent  with  its  revision  to 
9  16.2(d),  the  Commission  is  adding  state 
water  resource  management  agencies  to 
the  Ust  of  enumerated  S  16.8(a)(1) 
agencies.  Also,  due  to  its  significant 


resource 'responsibilities,  the  EPA  is 
being  added  to  the  enumerated  agency 
list  even  though,  like  state  water 
resource  management  agencies,  it  would 
be  considered  a  resource  agency 
without  being  specifically  named. 
Finally.  9  16.8(a)(1)  is  being  revised  to 
clarify  that  interstate  agencies  with 
relevant  resource  responsibilities,  such 
as  the  Connecticut  Commission,  are  to 
be  consulted  by  applicants.** 

The  suggestion  that  the  Director  solicit 
agency  lists  from  the  governor  of  each 
state  is  reasonable,  since  it  will  help 
clarify  for  applicants  the  existence  and 
specific  responsibilities  of  relevant  state 
resource  agencies.  Accordingly,  the 
Commission  is  instructing  the  Director 
to  solicit  such  lists  and  provide  any 
responses  received  to  applicants  upon 
request.  The  Commission  declines, 
however,  to  amend  9  16.8(a)(2)  to 
require  the  Director  to  use  the  lists 
supplied  by  the  governors  as  the 
Director's  lists,  since  the  governors'  lists 
may  not  contain  all  agencies  with  whom 
the  Director  beUeves  applicants  should 
consult. 

2.  First-Stage  Consultation 

Under  the  first  stage  of  the  proposed 
consultation  regulation  (5  16.8(b)), 
potential  applicants  are  to  provide  to 
each  appropriate  resource  agency  and 
the  Commission  basic  information 
regarding  the  existing  project  and  any 
proposed  changes.**  After  each  agency 
has  had  30  days  to  review  this 
information,  the  applicant  is  required  to 
provide  an  opportunity  for  a  site  visit 
and  hold  one  or  more  joint  meetings  or 
conference  calls  with  all  pertinent 
agencies  to  review  information  and  to 
discuss  the  data  and  studies  to  be 
provided  by  the  applicant.**  The 
potential  applicant  is  to  inform  the 
Commission  in  advance  of  the  time  and 
place  of  each  meeting  or  conference  call 
so  as  to  enable  Commission  stafT,  if  they 
so  choose,  to  attend  the  joint  meetings 
or  participate  in  the  conference  calls.** 

"The  NOPR  specified  that  each 
consulted  resource  agency  was  to 
provide  the  applicant  with  written 
comments  identifying  its  "final" 
determination  of  necessary  studies  to  be 
performed  or  information  to  be  provided 
by  the  applicant.  The  NOPR  required 
that  these  written  agency  comments  be 
provided  within  30  days  after  the  joint 
meeting  or  conference  call  "during 
which  there  is  agreement  by  all 


**  A  similar  change  is  being  made  to  the 
definition  of  resource  agency  in  f  16.2(d]. 
•«  Proposed  {  16.8(b)(1). 
••  Proposed  i  ie.8(b)(2). 
■•  See  NOPR  preamble  at  12. 
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participants  that  the  information 
required  by  9  l&8(b)(l)  has  been 
provided."*' 

The  NOPR  specified  that,  if  an 
applicant  disagrees  with  a  resource 
agency  as  to  whether  a  study  is 
reasonable  and  necessary  or  as  to  the 
manner  in  wiiich  a  study  should  be 
performed,  it  can  refer  the  matter  to  the 
Director  for  resolution,  except  where  the 
study  itself  or  the  manner  in  which  an 
agenry  requested  it  be  performed  is 
routinely  conducted  or  used  on  the  type 
of  project  proposed.**  It  also-provided 
that,  if  an  applicant  does  not  refer  the 
matter  to  the  Director,  or  if  it  disagrees 
with  the  Director's  resolution  of  the 
matter  and  does  not  conduct  the 
requested  study  or  perform  it  in  the 
manner  specified,  it  must  fully  explain 
the  basis  for  its  disagreement  in  its 
application.*'  Finally,  the  NOPR 
specified  that  the  first  stage  of 
consultation  ends  when  all  participating 
agencies  provide  the  required  written 
comments."* 

a.  Commission  Attendance  at  Joint 
Meetings.  Puget  Sound  Power  and  Great 
Northern  suppurt  the  possibility  of 
Commission  staff  attendance  at 
consniltation  meetings,  in  the  belief  that 
staffs  presence  might  encourage  parties 
to  refrain  fnam  extreme  positions  and 
work  toward  reasonable 
accommodation  of  each  other's 
interests.  Southern  California  Edison 
expresses  certain  reservations  about 
Com.-nis8ioa  involvement  in  the 
consultation  process,  stating  that  it 
would  prefer  that  Commission 
participation  after  the  initial  joint- 
meetioq;  be  at  the  invitation  and 
discretion  of  the  potential  applicant. 
Wisconsin  UtiUties  suggests  that  the 
Commission  not  directly  participate  in 
the  consultation  process  except  to 
resolve  disputed  issues  pursuant  to 
9  16.8(b)(4).  Wisconsin  Utilities 
expresses  concern  that  Commission 
presence  could  be  coimterproductive, 
since  it  could  trigger  posturing  by 
agencies  and  applicants  attempting  to 
influence  the  Commission's  position  on 
disputed  issues,  or  might  undermine  the 
Commission's  impartiality  if  the  Director 
is  later  required  to  arbitrate  a  dispute. 

Niagara  Mohawk  objects  to  the 
requirement  to  provide  the  9  16.8(b)(1) 
information  package  to  the  Commission. 
According  to  Niagara  Mohawk,  the 
Commission  does  not  need  this 
information  unless  and  until  the  Director 
is  called  upon  to  resolve  a  dispute 
pursuant  to  9  16.8(b)(4).  Also,  Alabama 


Power  and  Wisconsin  Utilities  object  to 
the  requirement  that  the  Commission  be 
notified  in  advance  of  each  meeting, 
contending  that  it  would  be 
burdensome. 

The  purpose  of  giving  Commission 
staff  the  opportunity  to  attend  the  first- 
stage  joint  consultation  meeting  and 
subsequent  meetings  during  the 
consultation  process  is  twofold  First,  it 
is  to  enable  the  Commission  to  become 
familiar  with  the  proposed  projects  and 
their  associated  resource  issues,  and 
thus  to  enable  it  to  more  expeditiously 
resolve  any  disputes  referred  under 
§  16.8(b)(4J  and  to  process  applications 
once  they  are  filed.  Second,  it  is  to 
enable  Commission  staff,  if  so-called 
upon  at  a  meeting,  to  offer  advice  and 
provide  guidance  regarding  normal 
Commission  information  needs.*' 

Ihe  Commission  does  not  believe  that 
attendance  at  such  consultation 
.  meetings  will  encourage  posturing.  It 
should  encourage  accommodation  of 
interests.  Commission  staff  advice  on 
the  Commission's  information 
requirements  should  aid  the 
consultation  process.  Commission  staff 
attendance  at  such  meetings  should  be 
left  to  staffs  discretion,  rather  than 
being  subject  to  the  discretion  of  the 
applicant.  Accordingly,  the  Commission 
rejects  the  recommendations  of 
Southern  California  Edison  and 
Wisconsin  Utilities. 

The  Commission  also  declines  to 
adopt  Niagara  Mohawk's  suggestion  to 
eliminate  the  requirement  to  provide  the 
9  16.8(b)(1)  information  package  to  the 
Commission.  This  package  contains  the 
information  needed  by  Commission  staff 
to  determine  if  it  wants  to  attend  a 
meeting  and  to  familiarize  itself  with  a 
project  prior  to  the  first-stage  joint 
consultation  meeting.  Receipt  of  this 
information  at  this  time  wil!  assist  in  the 
prompt  resolution  of  any  §  16.8(b)(4) 
disputes  that  may  arise  later.  Finally, 
the  Commission  rejects  the  suggestion  of 
Alabama  Power  and  Wisconsin  Utilities 
that  the  requirement  for  advance 
Commission  notice  of  meetings  be 
eliminated.  While  this  requirement  will 
impose  an  addibonal  duty  on  applicants, 
it  should  not  prove  to  be  unduly 
burdensome  and  is  necessary  for 
Commission  staff  to  become  aware  of 
the  meetings. 

b.  Information.  As  noted  previously, 
9  16.8(b)(1)  requires  applicants  to 
provide  resource  agencies  with  certain 


"  Proposed  }  16.3(b)(3). 
••  Proposed  {  18.8(b)(4)(i). 
••  Proposed  { 16J(b)(4)(ii). 
•"  Proposed  { 16.8(b)(5). 


•'  Co.Timission  staff  attending  such  meetings  will 
not  attempt  to  resolve  any  disputes  that  may  arise 
between  applicants  and  resource  a^ncies.  Any 
disputes  that  the  parties  want  resolved  by  the 
Commission  must  be  referred  to  the  Dii-eclor  in 
accordance  with  the  formal  dispute  resolution 
procedures. 


basic  information  regarding  the  existing 
project  and  any  proposed  changes.  The 
information  requirements,  which  are  set 
out  in  proposed  9  16.8(b)(2)  (i)  to  (vi), 
include;  information  regarding  the 
specific  location  of  all  existing  and 
proposed  project  features  ((i)j;  general 
engineering  design  information  ((ii)):  a 
summary  of  the  operEtional  mode  of  the 
existing  project  and  any  proposed 
chafiges  ((iiij);  identification  of  the 
environment  affected,  the  significant 
resources  present,  a.nd  the  applicant's 
existing  and  proposed  eiiviror.inental 
protection,  mitigation,  and  enhancement 
plans,  to  the  extent  known  at  the  lime 
(liv));  streamflow  and  water  regime 
information  ((v));  and  a  tentative 
schedule  and  location  fur  the  ini'iai  joint 
consultation  meeting  or  conference  call 
((vij). 

A  number  of  commenters  remarked  on 
the  types  and  scope  of  the  information 
required  by  §  16.8ib)(l).  The  Michigan 
Department  suggests  that  the 
information  required  by  §  16.8fb)fl)  (lij) 
and  (vj  be  more  detailed.  Simiiarly, 
International  Association  and  the  New 
York  Department  suggest  that  the 
information  provisions  be  expanded  l,o 
require  the  submittal  of  significarii.Iy 
more  detailed  informdlion  on 
environmental  resources  and  physical 
characteristics  of  bypassed  and 
downstream  river  reaches.  They  also 
suggest  that  applicants  be  required  to 
secure  from  slate  and  Federal  ag-^ncics 
any  available  information  and 
management  objectives  on  fi-shery  and 
wildlife  resources  and,  based  on  that 
information  and  those  objectives, 
prepare  preliminary  recommendations 
for  environmental  mitigation.  The  EPA 
suggests  that  applicants  be  required  to 
provide  more  detailed  information  on 
water  quality  and  affected  wetlands. 
The  Michigan  Department  suggests 
that  applicant^  be  required  to  include 
information  pertaining  to  their  record  of 
compliance  with  the  terms  and 
conditions  of  their  licenses.  The  New 
York  Department  suggests  that 
9  16.8{b)(l)(i)  be  amended  to  requL-e 
applicants  to  delineate  project 
boundaries  so  that  agencies  can  analyze 
the  environmental  impacts  of  projects. 
Montana  Natural  Resources  suggests 
that  apphcants  be  required  to  identify 
Federal  and  Indian  lands  included  in  the 
project  and  provide  a  statement  of 
annual  fees  paid  pursuant  to  section 
15(b)(4)  of  the  FPA." 

Idaho  Power  objects  to  the  provisions 
of  proposed  §  16.8{b)(l)fv).  which 
requires  various  streamflow  and  water 
regime  information.  Idaho  Power  argues 


••  16  U.S.C.  803i'b)[4)  (1982  and  Supp.  1986). 
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that  the  information  required  is 
unnecessarily  complex  and  will  involve 
submission  of  large  amounts  of  data  to 
agencies  with  neither  the  expertise  nor 
staff  to  analyze  it.  Niagara  Mohawk 
suggesU  that  9  16.8(b)(1)  (i),  (ii).  and  (iii) 
be  revised  by  adding  the  phrase  "to  the 
extent  known"  to  reflect  the  fact  that  an 
applicant  may  not  know  its  Hnal 
development  plans  until  environmental 
mitigation  measures  are  developed  in 
consultation  with  the  agencies.  Finally, 
PG&E  and  the  Department  of  Commerce 
suggest  that  a  provision  be  added  to 
S  16.8(b)(1)  that  would  require 
applicants  to  include  in  their 
information  packages,  descriptions  of 
the  studies  they  intend  to  conduct  and 
the  methodologies  they  plan  to  employ 
in  conducting  them. 

The  Commission  is  adopting  the 
recommendation  of  PG&E  and  the 
Department  of  Commerce  regarding  the 
applicants'  identification  of  proposed 
studies  and  methodologies.  This  will 
assist  resource  agencies  in  determining 
what  additional  studies  are  needed,  and 
will  help  applicants  and  resource 
agencies  to  more  promptly  identify  and 
discuss  potential  issues  regarding 
selection  of  appropriate 
methodologies."'  The  Commission  is 
also  adopting  in  part  the 
recommendation  of  the  New  York 
Department  regarding  project 
boundaries,  by  amending  paragraph 
(b)(l)(i)  to  require  applicants  to  show 
any  existing  project  boundaries. 
However,  the  Commission  declines  to 
require  all  applicants  to  show 
boundaries  around  all  project  facihties, 
since  boundaries  for  new  facilities  may 
not  be  known  at  this  point  in  the 
consultation  process,  or  may  not  be 
required  at  all  for  certain  projects.'* 
Also,  as  discussed  previously,  the 
Commission's  analysis  of  environmental 
impacts,  and  hence  the  resource 
agencies'  review  of  potential 
environmental  issues,  is  not  constrained 
by  project  boundaries. 

As  generally  discussed  in  the  reply 
comments  of  EEI,  Georgia  Power,  and 
PG&E,  the  detailed  information  that 
International  Association,  the  New  York 
Department,  the  EPA,  and  the  Michigan 
Department  request  to  be  required  of 
applicants  is  the  type  that  normally  will 
be  developed  during  the  latter  stages  of 
the  consultation  process.  Requiring  this 
detailed  information  at  the  initiation  of 
the  consultation  process  would 
essentially  compress  these  latter  stages 


**  See  new  |  lS.8(b)(l)(vi].  A»  ditcutMd  in  Part 
IV.R2.d..  infra,  the  former  text  of  1 16J(bH1)(vi)  if 
being  eliminated. 

**  See  Part  tV3.,  tupra,  regarding  appllcatlona  for 


into  the  first  stage.  Accordingly,  the 
Commission  declines  to  adopt  the 
detailed  environmental  information 
recommendations  of  these  agencies.  If 
these  agencies  believe  that  any  of  this 
information  is  necessary  for  their 
evaluation  of  a  particular  project,  they 
can  request  that  the  potential  applicant 
conduct  the  necessary  study  or  gather 
the  necessary  information  in  preparing 
its  application  for  the  project. 

The  Commission  does  not  believe  that 
it  would  be  appropriate  to  require 
potential  applicants  to  solicit  and 
identify  resource  information  and 
management  objectives  of  the  resource 
agencies  at  the  initiation  of  the 
consultation  process,  as  suggested  by 
International  Associa^on  and  the  New 
York  Department.  The  Commission  does 
not  believe  it  should  be  the 
responsibility  of  potential  applicants  to 
inform  agencies  of  the  resource 
information  and  management  objectives 
of  their  sister  agencies.  The  resource 
agencies  can  and  should  provide  and 
discuss  this  Information  during  the 
initial  joint  consultation  meeting. 

The  Commission  is  not  requiring 
appUcants  to  include  in  their  S  16.8(b)(1) 
information  packages,  the  information 
on  Federal  and  Indian  lands  and  annual 
fees  as  requested  by  Montana  Natural 
Resources.  This  information  will  be 
included  by  existing  licensees  in  their 
applications  pursuant  to  S  16.10(b)(9);  it 
is  not  necessary  for  the  first  stage  of 
consultation.  The  Commission  is  not 
requiring  compliance  information  to  be 
provided  to  the  resource  agencies,  as 
suggested  by  the  Michigan  Department. 
This  information  must  be  made 
available  to  agencies  and  the  public  for 
inspection  and  copying  pursuant  to 
S  16.7(d)(l)(ii). 

Idaho  Power's  objections  to  the 
requirements  of  paragraph  (b)(I)(v) 
regarding  streamflow  and  water  regime 
information  are  not  persuasive.  This 
information  should  be  easily  available 
for  projects  that  have  been  operating  for 
years.  Also,  applicants  can  present  tliis 
information  graphically  if  that  would  aid 
its  compilation  and  understanding.  This 
is  a  requirement  of  existing 
regulations,**  and  the  Commission  is 
not  aware  of  applicants'  having 
difficulty  in  complying  with  it. 

Finally,  the  Commission  rejects 
Niagara  Mohawk's  request  that 
S  ie.8(b)(l)  (i),  (ii).  and  (iii)  be 
conditioned  with  the  phrase  "to  the 
extent  known."  The  Commission 
recognizes  that  applicants  may  not 
know  the  final  configuration  of  their 
projects  at  the  time  tiiey  are  required  to 


provide  the  S  16.8(b)(1)  information 
package,  and  may  wish  to  modify  their 
projects  during  the  course  of  completing 
the  application  process.  However, 
resource  agencies  must  be  provided 
with  some  idea  of  the  applicant's 
development  plan  or  plans  at  the 
beginning  of  the  consultation  process,  in 
order  to  be  able  to  determine  what 
studies  and  other  information  are 
required.  Insertion  of  Niagara  Mohawk's 
suggested  language  would  allow 
applicants  to  avoid  entirely  the 
obligation  to  inform  agencies  of  their 
development  plans,  and  therefore  is 
inappropriate.  Of  course,  as  just 
mentioned,  appUcants  are  not  wedded 
to  proposals  discussed  in  the 
information  package  and  may  modify 
those  proposalc  during  the  course  of  the 
application  and  consultation  process.*' 

c.  foint  Meetings.  The  majority  of  the 
commenters  supported  the  concept  of 
joint  consultation,  pointing  to  the  fact 
that  joint  consultation  should  reduce  the 
instances  of  inconsistent  or  conflicting 
resource  agency  requests  and 
recommendations.  However,  a  number 
of  commenters  contend  that  it  would  not 
be  appropriate  or  desirable  to  require 
joint  consultation  in  every  instance. 

EEI  suggests  that  appUcants  should  be 
provided  with  the  option  of  consulting 
with  agencies  jointly  or  individually,  as 
currently  permitted  by  i  4.38.  EEI  has 
reservations  as  to  whether  joint 
consultation  would  be  workable  in  aU 
cases,  since  state  and  Federal  agencies 
are  sometimes  located  in  different  cities 
and  some  projects  require  consultation 
with  agencies  of  more  than  one  state. 
EEI  indicates  that  the  use  of  conference 
calls,  as  provided  for  in  proposed 
S  16.8(b)(2)  and  elsewhere  in  §  16.8,  is 
not  an  adequate  substitute  for  agencies 
unable  to  attend  a  joint  meeting,  due  to 
their  inherent  communication 
difficulties.*'' 


minor  licentet. 


*•  See  is  CFR  4.38(b](l)(v)  (1968). 


••  The  Interior  Department  requeits  that 
applicants  include  in  their  S  I6  8(b)(1]  informs  tion 
package  the  statement  required  by  18  CFR  4.301(a) 
(1988)  indicating  whether  the  potential  applicant 
will  be  applying  for  an  exemption  or  a  license 
involving  a  new  dam  or  diversion.  This  request  is 
reasonable  and  }  ie.8(b)|i)  is  being  appropriately 
modiRed  (see  new  }  ie.8(b)(I)(vii)).  The  Commerce 
Department  requests  that  the  word  "significant"  be 
eliminated  from  potential  applicants'  requirement  to 
identify  resources  in  {  ie3(b)(1)(iv).  The 
Commission  rejects  this  recommendation,  since  it 
may  be  impossible  to  identify  every  potentially 
affected  resource  at  the  time  the  {  ie.8(b)(l) 
information  package  is  provided. 

"  Similar  comments  regarding  the  joint 
consultation  proposal  and  the  need  to  provide 
applicants  with  the  option  of  joint  or  individual 
consultation  are  expressed  by  Alabama  Power,  tlie 
Department  of  Commerce,  the  Interior  Department, 
Friends  of  the  Earth,  Great  Northern.  Montana 
Power.  PG&E.  Puget  Sound  Power.  Southern 

Continued 
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Several  commenters**  suggest  that,  if 
joint  consultation  is  required  or  elected, 
applicants  be  required  to  consult  jointly 
only  with  agencies  having  similar  areas 
of  interest,  expertise,  or  respon'sibiUty. 
They  point  out,  for  example,  that  no 
purpose  would  be  served  by  requiring  a 
state  historic  preservation  agency  to 
attend  meetings  on  fishery  issues.  Puget 
Sound  Power  and  Southern  California 
Edison  suggest  that,  if  joint  consultation 
is  required,  it  be  limited  to  the  first 
meeting. 

The  Commission  agrees  that  joint 
consultation  with  aU  consulted  agencies 
during  all  stages  of  the  consultation 
process  may  be  impracticable.  However, 
potential  appUcants  should  not  have  the 
option  of  deciding  whether  they  will  use 
joint  or  individual  consultation,  as 
requested  by  EEI  and  others.  The 
Commission  believes  that  the  initial 
consultation  meeting  pursuant  to 
S  16.8(b)(2)  should  be  held  with  all 
relevant  agencies.  This  will  provide 
each  agency  with  an  understanding  of 
the  interrelationship  of  resources,  and 
the  impacts  a  condition  it  may  request 
might  have  on  a  resource  within  the 
purview  of  another  agency.  The 
meetings  held  under  §  16.8(c)  *'  to 
resolve  disagreements  following  the 
submittal  of  draft  applications  and 
agency  comments  thereon  should  be 
attended  by  all  agencies  with  similar  or 
related  areas  of  interest,  expertise,  or 
responsibiUty. 

In  accordance  with  the  above,  the 
Commission  is  modifying  §  16.8  as 
follows.  First,  §  16.8fb)(2)  is  being 
revised  to  require  only  a  single  joint 
meeting  with  all  pertinent  resource 
agencies  during  the  first  stage  of  agency 
consultation.  Second,  the  Commission  is 
modifjing  proposed  §  16.8(c)(7)  »°°  to 
specify  thai  meetings  to  resolve 
substantive  disagreements  under  the 
second  stage  of  agency  consultation 
must  be  joint  ones  attended  by  all 
agencies  with  similar  or  related  areas  of 
interest  expertise,  or  responsibility. 
Finally,  the  Commission  is  adding  a  new 
§  18.8(h)  to  clarify  that  appUcants  may 
hold  meeUngs  with  resource  agencies 
other  than  the  single  joint  meeting 
required  by  §  16.8(b)(2)  and  any  joint 
meeting  held  to  resolve  disagreements 


California  Edison.  Washington  Wildlife.  Wisconsin 
Utilities,  and  Washington  Power  International 
Association.  New  York  Electric,  and  Washington 
Wildlife  agree  with  EEI  that  conference  calls  are  not 
an  adequate  substitute  for  face-lo-face  meetings. 

»»  EEI.  Great  Northern.  Idaho  Power.  PG&E 
Wisconsin  Utilities,  and  Washington  Power. 

••  See  Part  rV.H.3.,  infra,  for  further  discussion  of 
the  joint  meeting  and  other  provisions  of  the  second 
stage  of  agency  consultation. 

■°»  This  final  rule  redesignates  {  ie.R(c)(7)  as 
1 16J(c)(6). 


under  stage-two  consultation.  This  new 
paragraph  does  not  require  joint 
consultation;  rather,  it  requires  a 
potential  appUcant,  prior  to  holding  an 
additional  meeting  with  a  resource 
agency,  to  inform  aU  agencies  with 
similar  or  related  areas  of  interest, 
expertise,  or  responsibiUty  of  the 
meeting  so  that  they  will  be  able  to 
attend  if  they  choose. *°' 

The  Commission  clarifies,  however, 
that  §  16.8(h)  does  not  apply  to  every 
communication  between  a  potential 
applicant  and  a  resource  agency. 
Telephone  caUs  or  meetings  between  a 
potential  appUcant  and  a  resource 
agency  to  clarify  minor  technical  or 
procedural  points  regarding  an  agency's 
request  for  a  study  or  information,  or  to 
otherwise  discuss  minor  issues,  do  not 
trigger  the  requirements  of  S  16.8(h). 
Thus  potential  applicants  wiU  not  have 
to  notify  other  agencies  as  required  by 
§  16.8(h)  with  regard  to  such  minor 
contacts  with  an  agency. 

The  Commission  agrees  with  the 
comments  regarding  the  advantages  of 
face-to- face  meetings  over  conference 
calls.  It  was  not  the  Commission's 
intention  to  imply  that  conference  caUs 
could  be  substituted  for  face-to-face 
joint  meetings;  rather,  the  intent  was 
that  conference  calls  could  be  used  to  a 
limited  degree  to  allow  an  agency  to 
participate  in  a  required  joint  meeting  it 
was  unable  to  attend  in  person.  In  order 
to  avoid  confusion  on  this  point,  the 
Commission  is  revising  §  16.8  to 
eliminate  references  to  conference  calls. 
However,  this  action  should  not  be 
construed  as  a  prohibition  on 
conference  calls;  in  appropriate 
circumstances  conference  calls  can  be 
used  to  allow  a  resource  agency  to 
participate  in  a  required  joint  meeting. 

d  Timing  and  Procedures.  As 
discussed  previously,  proposed 
§  16.8(b)(lj(vi)  required  potential 
applicants  to  include  in  their  5  16.8(b)(1) 
information  packages  a  tentaUve 
schedule  and  location  for  the  first-stage 
joint  consultation  meeting.  Proposed 
§  16.8(b)(2)  required  potential  applicants 
to  hold  a  joint  meeting  after  each  agency 
had  30  days  in  which  to  review  the 
§  16.8(b)(1)  information  package.  A 
number  of  the  commenters  objected  to. 


""  The  reference  to  agencies  with  "related" 
areas  of  interest  in  new  paragraph  (h)  and  in  the 
provision  pertaining  to  second-stage  joint  meetings 
is  intended  to  encompass  agencies  with  an  interest 
in  or  responsibility  over  a  resource  that  may  be 
impacted  as  a  result  of  an  action  taken  with  regard 
to  another  resource.  For  example,  an  agency  with  an 
interest  in  Whitewater  recreation  potential  in  a 
projects  bypass  reach  could  be  considered  an 
agency  with  a  related  interest  in  cases  where  the 
applicant  for  the  project  is  to  meet  with  a  fishery 
agency  to  discuss  instream  flows  in  the  project's 
bypass  reach. 


or  sought  clarification  of,  these 
provisions. 

American  Rivers  states  that  the 
proposed  provisions  are  vague  on  tr.e 
issue  of  who  would  set  the  time  and 
place  of  the  joint  meetings,  and  suggests 
that  potential  applicants  should  be  made 
responsible  for  setting  up  the  meetings. 
WildUfe  Federation  suggests  that  the 
provision  be  clarified  to  specify  that  the 
meetings  be  scheduled  at  a  time  and 
place  agreeable  to  the  agencies 
involved.  The  Michigan  Department  and 
Friends  of  the  Earth  also  suggest  that  the 
provision  be  revised  to  require 
appUcants  to  consult  with  the  agencies 
to  arrive  at  mutuaUy  agreeable  dates  for 
consultation  meetings,  while  several 
commenters  ^°*  object  to  the  apparent 
unilateral  abiUty  of  applicants  to 
estabUsh  meeting  schedules. 

The  Interior  Department  objects  to  the 
piovision's  silence  on  the  issue  of 
advance  notification  to  the  agencies, 
and  suggests  that  written  notices  and 
agendas  be  provided  two  weeks  in 
advance.  American  Rivers  suggests  that 
appUcants  be  required  to  provide 
notificaUon  to  agencies  five  to  ten  da;,  s 
in  advance  of  any  scheduled  meeting." 
Montana  Natural  Resounes 
recommends  that  appliconts  be  required 
to  provide  agencies  wiih  written  ncttce 
at  least  ten  days  in  adva^ice,  while 
Friends  of  the  Earth  suggests  a  15-ddy 
notification  period.  Finally,  the  Sou'.h 
Carolina  Department  sujj^j^ests  that  &,e 
tentative  schedule  required  by  proposed 
§  16.B(b)(l)(vi)  be  sent  to  agencies  by 
certified  mail  at  least  30  days  in 
advance  of  the  meeting. 

The  Commission  agrees  that  potential 
applicants  should  consult  with  resource 
agencies  after  submitting  the 
iuf  irmaUon  package  in  order  to  arrive  at 
mutually  agreeable  dates  and  places  for 
§  16.8(b)(2)  joint  meetings,  and  should 
provide  them  with  advance  written 
notices  and  agendas.  This  will  assist  the 
agencies  in  managing  their  workload 
and  determining  which  personnel  should 
attend  the  meetings.  Accordingly,  ir.a 
Commission  is  replacing  the  provision 
requiring  inclusion  of  a  tentative 
schedule  in  the  §  16.8(b)(1)  information 
package.  The  new  provisions  require 
potential  appUcants  to  consult  with  the 
resource  agencies  in  the  scheduling  of 
joint  meetings,  and  to  provide  then;  with 
written  notice  of  the  time  and  place  of 
the  meetings  at  least  15  days  in 
advance,  together  with  written  agrr-las 
of  the  issues  to  be  discussed.  •°'  The 


""  Washington  Fisheries.  Columbia  CommKsion. 
the  Department  of  Commerce,  and  Seattle  Light. 
Similar  comments  were  made  by  the  Interior 
Department. 

'"SeeJ16.8(b)(2)(ii). 
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provision  reqiiiring  advance  notification 
to  the  Conunission  is  being  clarified  to 
require  that  written  notice  and  a  written 
agenda  be  provided  15  days  in  advance. 
Finally,  conforming  provisions  are  being 
added  to  the  portion  of  §  ie.8(c] 
pertaining  to  joint  meetings  to  resolve 
disputes  during  second-stage 
consul  la  tion.»o*  and  to  new  {  16.8(h). »«»» 

Many  of  the  conunenters  object  to 
S  16.8(b](2)'s  provision  that  joint 
meetings  be  held  after  each  agency  has 
had  30  days  in  which  to  review  the 
1 16.8(b)(1)  information  package.  They 
contend  that  additional  time  is  needed 
for  the  agencies  to  review  the 
information  prior  to  the  first  joint 
meeting.  They  suggest  that  the  agencies 
be  provided  with  60  days  to  review  the 
information.'"*  American  Rivers 
suggests  that  the  period  be  extended  to 
60  days  or  the  section  clarified  to  state 
that  the  30-day  period  now  specified 
would  begin  riinning  on  the  date  the 
agencies  actually  receive  the 
ii^ormation.  Wildlife  Federation 
suggests  that  the  time  period  be 
extended  to  60  days  or  agencies  be 
allowed  to  obtain  30-day  extensions. 

Trout  Unlimited  suggests  that 
extensions  of  this  time  period  and  the 
other  consultation  deadlines  in  S  16.8  be 
permitted  in  complex  cases.  The 
Department  of  Conunerce  recommends 
either  that  the  period  be  extended  to  60 
days  or  a  procedure  for  extensions  be 
established.  The  Interior  Department 
suggests  that  the  30-day  period  run  from 
the  date  agencies  receive  all  of  the 
information  required  by  S  16.8(b)(1). 

The  Commission  believes  that  the  30- 
day  period  specified  in  the  NOPR  will, 
in  most  cases,  provide  agencies  with 
adequate  time  to  familiarize  themselves 
with  proposed  projects  prior  to  the  first- 
stage  joint  consultation  meetings. 
However,  the  Commission  recognizes 
that,  because  of  heavy  workload  or  the 
complexity  of  a  case,  agencies  may 
sometimes  find  it  difficult  to  adequately 
prepare  for  a  joint  meeting  within  30 
days. 


••♦  So*  i  16.8(c)(6Hii) 

■■*  The  CoauniMion  bellevM  that  the  15-day 
notice  reatonably  balance*  the  need  for  advance 
notice  to  the  agenciee  with  the  need  for  the 
consultation  proceat  to  proceed  expeditioualy. 
Accordingly,  it  rejects  the  South  Carolina 
Opartment's  suggestion  that  30  days  advance 
notice  be  provided.  The  Commission  is  not  aware  of 
any  problem  regarding  agencies  failing  to  receive 
notices  from  applicants  in  a  timely  manner 
therefore,  it  sees  no  need  to  adopt  tit*  South 
Carolina  Department's  suggestion  that  the  notices 
be  sent  by  certified  mail. 

'••  Connecticut  Commisaioa  Friends  of  the  Earth. 
International  Assodatioo.  Michigan  Department 
Montana  Natural  Resources.  New  York  Department 
Washington  Fisheries.  Washington  Wildlife.  EEl 
and  Rochester  Cas. 


In  order  to  accommodate  such 

situations,  the  Commission  is  revising 
proposed  9  16.8(b)(2)  to  specify  that  a 
potential  applicant  must  hold  the  first- 
stage  joint  meeting  not  earlier  than  30 
days,  but  not  later  than  60  days, 
following  the  submittal  of  the 
§  16.8(b)(1)  information  package.  This 
extended  window  will  allow  applicants 
to  accommodate  reasonable  agency 
requests  for  additional  time  to  prepare 
for  the  initial  joint  meeting.  However, 
the  Commission  stresses  the  cooperative 
nature  of  the  consultation  process,  and 
the  need  for  expeditious  agency 
responses  to  applicants'  requests. 
Consequently,  the  Commission  hopes 
and  expects  that  the  resource  agencies 
will  not  abuse  the  extended  period  for 
initial  joint  meetings  by  insisting  on  the 
maximum  period  for  review  in  all  cases. 
Conversely,  the  Commission  fully 
expects  potential  applicants  to 
accommodate  reasonable  agency 
requests. 

The  Commission  declines  to  permit 
formal  extensions  of  the  time  in  which 
to  conduct  the  S  16.8(b)(2)  joint  meeting. 
A  clear  non-extendable  deadline  for  the 
S  16.8(b)(2)  joint  meeting  is  required  in 
order  to  have  the  expeditious 
consultation  required  in  relicensing 
proceedings  and  meet  the  filing 
deadlines  mandated  by  ECPA.  The 
additional  time  provided,  together  with 
diligent  and  good  faith  efiorts  on  the 
part  of  the  resource  agencies,  should 
obviate  any  need  for  extensions.*"^ 

The  Commission  is  also  clarifying  that 
the  30-to-60  day  period  will  be  measured 
from  the  date  of  the  applicant's  letter 
transmitting  the  S  16.8(b)(1)  information 
package  to  the  resource  agencies.  This 
date  is  selected  in  lieu  of  the  date  of 
receipt  by  the  agencies,  as  advocated  by 
some  of  the  conunenters,  since  it 
provides  an  easily  recognizable 
triggering  point  for  the  time  period. 

Aa  indicated  previously,  proposed 
9  16.8(b)(3)  specifies  that,  30  days  after 
the  i  16.8(b)(2)  joint  meeting,  the 
resource  agencies  will  provide  a 
potential  applicant  with  written 
comments  identifying  their  final 
determination  of  necessary  studies  or 
information  to  be  provided  by  the 
applicant.  However,  this  section  also 
specifies  that  the  30-day  period  would 


'<>''  As  discussed  elsewhere  herein,  the 
Commission  is  revising  the  dispute  resolution 
provisions  to  permit  resource  agencies  to  refer 
disputes  regarding  any  first-stage  consultation  issue 
to  the  Director  for  resolution.  Thus,  if  an  applicant 
has  not  provided  a  resource  agency  with  the 
information  required  by  i  ia8(b)(l)  and  therefore 
has  hindered  the  agency's  ability  to  prepare  for  the 
joint  meeting,  the  agency  can  refer  the  matter  to  the 
Director  and.  depending  on  his  resolution,  the 
deadline  for  the  1 10.S(b)(2)  joint  meeting  may  be 
extended. 


not  begin  running  until  "there  is 
agreement  by  all  participants  that  all  the 
information  required  by  S  16.8(b)(1)  has 
been  provided."  A  number  of  objections 
were  made  to  the  30-day  deadline  and 
the  requirement  for  agreement  on  the 
9  16.8(b)(1)  information. 

Great  Northern  recommends  that  the 
provision  be  revised  to  provide  that  the 
deadline  for  agency  comments  be 
measured  from  the  date  of  the  joint 
considtation  meeting,  and  not  from  the 
point  that  all  of  the  agencies  agree  that 
the  9  16.8(b)(1)  information  has  been 
provided.  According  to  Great  Northern, 
the  ciurent  provision  will  allow  a  single 
agency  to  delay  the  entire  consultation 
process.  Great  Northern  contends  that 
the  agreement  language  is  not 
necessary,  since  applicants  will  provide 
all  of  the  9  16.8(b)(1)  information 
initially  so  as  to  avoid  agency  requests 
for  unnecessary  studies. 

EEI  also  requests  deletion  of  the 
agreement  language,  contending  that  it 
will  lead  to  confusion  and  invite  delay. 
EEI  contends  that  this  agreement 
language  is  unnecessary,  since  the 
Commission's  current  consultation 
regulations  in  9  4.38  do  not  require  it 
and  EEI  is  not  aware  of  any  disputes 
that  have  arisen  over  the  submittal  of 
initial  consultation  information.  Georgia 
Power  suggests  that  the  agreement 
language  be  eliminated  and  the  dispute 
resolution  process  be  available  for 
disputes  regarding  the  sufficiency  of  the 
9  16.8(b)(2)  information  package.'"* 

American  Rivers  suggests  that 
9  16.8(b)(3)  be  revised  to  clarify  that  it  is 
up  to  the  resource  agencies  to  determine 
when  all  of  the  required  9  16.8(b)(1) 
information  has  been  provided,  and  that 
the  deadline  for  agency  responses  be 
measured  from  the  point  when  all 
agencies  agree  that  all  of  the 
information  has  been  provided. 
Washington  Wildlife  contends  that  the 
agreement  language  is  very  important. 
The  Interior  Department  indicates  that 
its  experience  is  that  not  all  applicants 
provide  adequate  initial  consultation 
information,  and  recommends  that  the 
provision  be  clarified  to  specify  what 
happens  when  an  appUcant  and  an 
agency  do  not  agree  that  all  requested 
information  has  been  provided.  The 
Interior  Department  also  states  that 
information  not  referenced  in 
9  16.8(b)(2)  may  be  necessary  for  the 
agencies  to  recommend  studies  and  that 
if  an  applicant  does  not  agree  to  provide 
this  supplemental  information  initially. 


*°*  Similar  concern*  with  the  proposed  agreement 
language  are  expressed  by  National  Hydropower. 
Idaho  Power.  Southern  California  Edison.  PG&E, 
and  Washington  Power. 
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an  agency  will  be  forced  to  request  it 
when  it  submits  its  comment  letter. 
Finally,  the  Department  of  Commerce 
contends  that  firststage  consultation 
should  not  be  considered  complete  imtil 
all  S  16.8(b)(1)  information  is  provided. 
The  vast  majority  of  the  conunenters 
recommend  that  the  30-day  response 
period  for  resource  agencies  be 
extended,  indicating  that  the  period  is 
too  short  to  allow  resource  agencies  to 
formulate  accurate  and  responsive  study 
requests  and  that  the  30-day  limit  will 
prompt  boilerplate  study  requests.  A 
number  of  conunenters  '"*  recommend 
that  the  period  be  extended  to  60  days. 
Some  recommend  that  it  be  extended  to 
90  days.""  Wildlife  Federation  suggests 
that  either  the  period  be  extended  to  60 
days  or  extensions  of  the  current  30-day 
period  be  provided  for  in  individual 
cases.  Montana  Natural  Resources 
suggests  that  the  period  be  extended  to 
45  days  in  single  dam  projects  and  to  60 
days  in  multiple  dam  projects.  The 
Wisconsin  Department  suggests  that  the 
provision  be  revised  to  provide  for  a  60- 
to  75-day  negotiated  period.  The  Interior 
Department  suggests  that  either  the 
period  be  extended  to  60  days  or  the 
agencies  be  provided  with  an 
opportunity  to  obtain  a  single  30-  to  45- 
day  extension.  Finally.  American  Rivers 
suggests  that  the  agencies  be  provided 
with  the  unilateral  authority  to  extend 
the  response  period  for  up  to  90  days." ' 
In  response  to  the  concerns  expressed 
by  the  conunenters.  the  Commission  is 
extending  the  resource  agency  response 
period  from  30  to  60  days.  This  will 
provide  a  more  reasonable  time  period 
for  the  resource  agencies  to  respond  and 
will  establish  a  uniform  deadline  for  all 
proceedings,  thus  avoiding  the 
uncertainties  inherent  in  some  of  the 
conunenters'  suggestions  for  optional 
extension  periods. 

The  Commission  is  also  eliminating 
the  requirement  that  all  of  the  agencies 
must  agree  that  all  of  the  §  16.8(b)(1) 
information  has  been  provided,  llie  new 
60-day  response  period  is  measured 
from  the  date  of  the  9  16.8(b)(2)  joint 
meeting. 

The  Conunission  agrees  with  the 
conunenters  that  the  agreement 
language  would  create  potential  for 
delay  and  would  allow  a  single  resoiutje 
agency  to  hold  the  consultation  process 
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">*  Connecticut  Conunission,  International 
Association.  New  York  Department  Trout 
Unlimited.  EEI,  PG&E,  Friends  of  the  Earth. 
Alabama  Power,  and  Public  Pool. 

' '"  Washington  Wildlife,  Southern  California 
Edison,  and  Great  Lakes  Commission. 

' ' '  Concerns  al)out  the  shortness  of  the  response 
period  were  also  expressed  by  Maine  Office, 
Montana  Fish  and  Wildlife,  Great  Northern. 
Michigan  Department  and  Washington  Fisheries. 


hostage  on  a  project.  However!  the 
Commission  recognizes  that  there  may 
be  instances  where  a  potential  applicant 
fails  to  provide  all  of  the  required 
9  16.8(b)(1)  information  and  that  in  such 
situations  it  would  be  inequitable  and 
counter-productive  to  require  resource 
agencies  to  respond  within  60  days. 
Accordingly,  and  as  discussed  in  the 
next  part  hereof,  the  Commission  is 
modifying  the  dispute  resolution  process 
to  permit  resource  agencies  to  refer  any 
matter  arising  under  the  first  stage  of 
consultation  to  the  Director  for 
resolution.  Consequently,  agencies  that 
believe  they  have  not  been  provided 
with  all  of  the  9  16.8(b)(1)  information 
may  refer  the  issue  to  the  Director  for 
resolution,  and  possibly  obtain  an 
extension  of  time  to  file  their  responses 
under  916.8(b)(3)."* 

The  Commission  is  also  revising  this 
provision  to  require  the  resource 
agencies  to  include  in  their  responses  an 
explanation  of  the  basis  for  each 
request.  This  must  include  a  discussion 
of:  (1)  Their  understanding  of  the 
resource  issues  and  their  goals  and 
objectives  for  these  resources;  (2)  why 
each  study  methodology  recommended 
by  them  is  more  appropriate  than  other 
available  methodology  alternatives, 
including  those  identified  by  the 
applicant  in  its  9  16.8(b)(1)  information 
package;  (3)  why  the  use  of  each  study 
methodology  recommended  by  it  is  a 
generally  accepted  practice;  and  (4)  how 
the  data  requested  will  be  useful  in 
meeting  their  resource  goals.  This 
revision,  suggested  by  PG&E  and  Great 
Northern,  will  provide  potential 
applicants  with  a  better  understanding 
of  agency  requests  and  should  help 
reduce  the  potential  for  disputes."' 

e.  Dispute  Resolution.  In  the  NOPR, 
the  Commission  proposed  to  permit  a 
potential  applicant  disagreeing  with  a 
resource  agency,  either  as  to  whether  a 
study  is  reasonable  and  necessary  or  as 
to  the  manner  in  which  a  study  should 
be  performed,  to  refer  the  matter  to  the 
Director  for  resolution.  However, 
proposed  9  18.8(b)(4)  limited  referrals  to 
studies  or  methods  of  conducting  studies 
not  routinely  used  on  the  type  of  project 
proposed."*  That  section  also  provided 
that  an  applicant  that  did  not  refer  a 
dispute  to  the  Director,  or  that  disagreed 
with  the  Director's  resolution,  did  not 
have  to  conduct  the  requested  study  or 
perform  it  in  the  requested  manner,  but 


had  to  fully  explain  in  its  application  the 
basis  for  its  disagreement. 

EEI  suggests  that  any  matter  arising 
during  the  first  stage  of  consultation  be 
subject  to  referral.  EEI  states  that 
questions  regarding  what  are  considered 
"routine"  studies  or  methodologies  will 
arise  imder  the  proposed  version,  and 
that  it  would  aid  the  con>iultation 
process  to  make  procedural  issues 
subject  to  resolution.  Second,  EEI 
recommends  that  potential  appUcants  be 
given  the  option  of  either  formally 
referring  disputes  to  the  Director  in 
writing  or  scheduling  a  conference  call 
among  the  applicant,  the  disagreeing 
agency,  and  the  Director  or  his  designee 
to  resolve  the  dispute.  Third,  EEI 
suggests  that  a  30-day  time  limit  be 
placed  on  the  Director  to  resolve 
disputes.  Fourth,  EEI  requests  that 
potential  applicants  be  allowed  to 
appeal  Director  dispute  decisions  to  the 
Commission.  Finally,  EEI  suggests  that 
the  disagreeing  agency  be  permitted  to 
file  written  responses  to  potential 
applicants'  referrals,  so  that  the  Director 
will  have  all  the  information  necessary 
to  resolve  disputes. 

A  niunber  of  other  conmenters 
generally  support  EEI's  request  for 
expansion  of  the  dispute  resolution 
process  to  cover  all  matters  arising 
during  the  first  stage  of  consultation. 
These  commenters  "•  point  out  that  it 
is  not  clear  what  would  be  considered 
routine  studies  in  relicensing 
proceedings,  and  that  a  study  that  is 
generally  considered  routine  may  be 
meaningless  in  the  context  of  an 
individual  case.  They  also  reference  the 
need  for  the  Director  to  resolve  disputes 
over  requested  studies  whose  costs 
would  outweigh  the  environmental  or 
other  benefits  that  could  result  from  the 
studies. 

Washington  Fisheries  supports  the 
limitation  of  the  dispute  resolution 
process  to  non-routine  studies  and 
methodologies,  stating  that  this 
limitation  will  curtail  tmnecessary  and 
time-consuming  challenges.  Montana 
Natural  Resources  also  supports  the 
proposed  limitation,  but  would  refer 
routine  study  requests  to  the  Director  if 
they  are  repetitious,  duplicative,  or 
unduly  biu-densome  to  the  applicant. 
Montana  Power,  the  Michigan 
Department,  and  the  Interior 
Department  request  specification  of 


>  ■*  Section  16.8(b)(3)  is  redesignated  as 
{  16.8(b)(4)  by  this  final  mie. 

"'  The  word  "final"  is  also  tieing  deleted  bum 
this  provision.  This  is  discussed  in  Part  rVJi.3.c., 
infiv. 

•««  Proposed  {  ia8(b)(4)(i)  (A)  and  (B). 


"»  Alabama  Power.  American  River.  Brazos. 
Georgia  Power,  Montana  Power.  National 
Hydropower,  EPA.  Puget  Sound  Power.  Rochester 
Gas,  Southern  California  Edison,  Wisconsin 
Utilities,  and  Washington  Power. 
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what  would  be  considered  a  routine 
study.  »»• 

Wildlife  Federation  suggests  that 
S  l&8(b)(4)  be  revised  to  specify  the 
standard  the  Director  will  use  in 
resolving  disputes,  and  recommends 
that  the  Director  require  a  potential 
applicant  to  conduct  any  requested 
study,  unless  the  applicant  can  show 
that  the  study  would  be  inconsistent 
with  the  purposes  of  the  FPA.  Montana 
Natural  Resources  suggests  that  the 
provision  be  broadened  to  allow 
resource  agencies  to  refer  disputes  to 
the  Director.  Some  commenters  •** 
recommend  that  resource  agencies  be 
afforded  an  opp>ortunity  to  participate  in 
the  dispute  resolution  process  or 
otherwise  make  known  their  views  on  a 
referral.  Finally,  the  EPA  and  Trout 
Unlimited  suggest  that  proposed 
S  I6.8(b)(4)(ii)  be  revised  to  require 
potential  applicants  either  to  conduct  all 
studies  fo\md  by  the  Director  to  be 
reasonable,  or  to  resolve  all  disputes 
with  agencies  prior  to  filing  their 
applications. 

The  Commission  finds  persuasive  the 
arguments  for  expansion  of  the  type  of 
matters  that  can  be  referred  to  the 
Director  for  resolution.  Accordingly,  the 
Commission  is  revising  proposed 
(  16,8(b)(4)  (n'desigr.ated  S  16.8(b)(5)  by 
this  final  rule)  to  delete  the  reference  to 
non-routine  studies,  and  to  permit  any 
disputes  arising  during  the  first  stage  of 
consultation  to  be  referred  to  the 
Director  for  resolution.  "•  However,  the 
Commission  reiterates  its  concern  that 
prompted  the  use  of  the  "not  routinely 
conducted"  language  in  the  NOPR,  that 
potential  applicants  not  use  the  dispute 
resolution  process  to  resolve  minor  or 
frivolous  matters.  The  Commission  urges 
potential  applicants  and  resource 
agencies  to  cooperate  during  the 
consultation  process  to  resolve  study- 
related  matters  among  themselves 
without  resort  to  the  dispute  resolution 


> >*  Alal>una  Power.  Southern  Ct  lifomia  Ediaoa 
•nd  WMCoosiB  Utilitie*  rapport  EEI't  raggestion 
r«gu«lii^  optional  infonnal  diapute  rmoluUoo 
proceduTM,  while  Montana  Power,  the  Maine 
Office,  and  PCAE  support  ^El't  rasgeition  that  a 
time  limit  be  placed  on  Duector't  dediiona.  Priendi 
of  tiie  Earth  Mipports  EETi  auggeatioo  that  the 
DIrectar'a  dadaioiu  be  appealable  to  the 
CoouniaaioD.  while  Montana  Power  requeeta  that 
this  point  be  clarified. 

I >«  Waahingtoo  Ecology,  Washington  Flsheriea, 
Wiscooain  Department,  and  the  DepartmenU  of 
p«MniiMMyj  and  the  Interior. 

•  ■  •  See  new  |  lft.S(b)(5)(i).  As  discussed  in  Part 
rV.GJ..  Mupra.  disputes  regarding  access  to  existing 
licensees'  protects  under  1 16.5  can  be  referred  to 
the  Director  for  resolutioa  Also,  as  proposed  in  the 
NOPR.  under  propoeed  1 18.8(c)(4),  disputes 
regarding  studies  requested  after  completion  of  the 
first  stage  of  agency  conaultation  can  be  referred  to 
the  Director  for  resolutioa  Revisions  to  I  ies(b)(5) 
•re  being  made  to  clarify  thia  right 


process.  If  the  Commission  finds  that 
potential  applicants  are  using  the 
process  to  attempt  to  avoid  clearly 
reasonable  study  requests,  the 
Commission  will  revise  the  dispute 
resolution  process. 

As  suggested  by  Montana  Natural 
Resources,  the  Commission  is  revising 
{  16.8(b)(5)  to  allow  resource  agencies  to 
refer  to  the  Director  disputes  over  any 
matter  arising  duriiig  first-stage 
consultation.  As  pointed  out  by 
Wisconsin  Pubbc  Service  in  Its  reply 
comments,  this  may  lead  to  disruptive 
exchanges  between  the  Commission  and 
resource  agencies  during  the  period 
when  potential  applicants'  resources 
would  t>e  better  utilized  in  preparing 
applications.  Nevertheless,  the 
Commission  believes  it  is  necessary  to 
afford  resource  agencies  this  right  in 
order  to  consider  disputes  arising  out  of 
a  potential  applicant's  failure  to  provide 
the  information  required  by  {  16.8(b)(1). 
The  Commission  is  also  requiring 
potential  applicants  and  resource 
agencies  to  provide  the  other  party  with 
a  copy  of  its  referral,  and  to  permit  the 
other  party  to  submit  a  written  response 
within  15  days."* 

The  Commission  is  also  clarifying  (in 
new  §16.8(b)(5)(iii))  that  all  written 
submissions  to  the  Director  and  written 
responses  thereto  pursuant  to  the 
dispute  resolution  provisions  of 
9  16.8(b)(5)  must  be  filed  with  the 
Commission's  Secretary  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure.  In  addition,  the 
Commission  is  specifying  (in  new 
9  ie.8(b)(5)(vi))  that  the  filing  and 
acceptance  of  an  application  will  not  be 
delayed,  and  an  application  will  not  be 
considered  deficient  or  patently 
deficient  pursuant  to  18  CFR  4.32 
(1988),  merely  because  the  application 
does  not  include  a  study  or  information 
found  to  be  unreasonable  or 
unnecessary  by  the  Director  pursuant  to 
the  dispute  resolution  procedures. 

The  Commission  declines  to  make  the 
other  suggested  revisions  to  the  dispute 
resolution  process.  As  to  the  request  for 
the  establishment  of  an  optional 
informal  dispute  resolution  process,  the 
Commission  does  not  believe  it  is 
necessary  to  make  such  a  process  a  part 
of  its  regulations.  Potential  applicants 
and  resource  agencies  are  always  free  to 
contact  appropriate  Commission  staff  to 
receive  guidance  and  suggestions  on 
how  to  resolve  disputes  regarding 
studies  and  other  information  requests. 
However,  the  Commission  believes  that 
all  actual  decisions  on  referred  matters 
should  be  made  by  the  Director  on  the 


»SeenewtieS(b)(S)(U). 


basis  of  written  submissions.  Written 
documentation  of  the  parties'  views  will 
reduce  the  possibility  for 
misinterpretations,  and  are  needed  for 
review  of  filed  applications  in  cases 
where  applicants  decline  to  follow  the 
decision  of  the  Director. 

With  regard  to  the  proposal  to  require 
the  Director  to  act  on  referred  disputes 
within  30  days,  the  Commission 
acknowledges  the  need  to  have  such 
disputes  resolved  expeditiously. 
However,  as  discussed  elsewhere  herein 
in  relation  to  similar  requests,  workload 
demands  may  prohibit  ihe  Director  from 
acting  on  such  disputes  within  a 
specified  deadline.  Consequently,  no 
deadline  will  be  specified.  The 
Commission  is,  however,  instructing  the 
Director  to  make  every  effort  to  resolve 
referred  disputes  within  30  days  from 
receipt  of  all  relevant  information. 

The  arguments  advanced  by  EEI  in 
support  of  the  proposal  to  allow 
potential  applicants  to  appeal  the 
Director's  decisions  to  the  Commission 
are  not  without  merit.  As  pointed  out  by 
EEI,  the  relicensing  process  may 
generate  significant  new  study  requests 
by  resource  agencies,  the 
appropriateness  of  Which  the 
Commission  itself  has  not  had  an 
opportunity  to  address  in  the  past.  Also 
as  pointed  out  by  EEI.  the  consequences 
of  a  potential  applicant's  failure  to 
conduct  a  study  found  to  be  necessary 
by  the  Director  as  a  result  of  a  dispute 
referral  could  be  significant.  It  could 
lead  to  the  rejection  of  the  application 
when  it  is  filed  and,  if  the  24-month 
filing  deadline  for  relicense  applications 
has  passed,  prevent  the  applicant  from 
refiling  its  application. 

Despite  the  legitimate  concerns 
expressed  by  EEI.  the  Commission 
believes  it  would  be  inappropriate  to 
permit  appeals  to  the  Commission  in 
these  situations.  First  while  the 
Commission  acknowledges  applicants' 
desire  for  certainty,  appeals  of  such 
Director's  decisions,  except  for  those 
related  to  extensions  of  time,  are  clearly 
interlocutory.  Second,  the  Director's 
decisions  regarding  studies  and 
information  are  advisory  and 
nonbinding.  Upon  analyzing  the  reasons 
set  out  in  an  applicant's  filed  application 
for  not  doing  a  study  he  found  to  be 
necessary  during  the  dispute  resolution 
process,  together  with  the  rest  of  the 
information  contained  in  the 
application,  the  Director  may  decide 
that  the  disputed  study  is,  in  fact,  not 
necessary.  Third,  insertion  of  the 
requested  appeal  provision  could  lead  to 
a  significant  and  potentially 
burdensome  increase  in  the  number  of 
matters  that  must  be  considered  by  the 
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Commission  itself.  Fourth,  as  discussed 
elsewhere  herein,*"*  the  Commission  is 
clarifying  one  major  stndy  issue  which 
EEI  references  in  support  of  its  request 
FinaUy.  the  Commission  may  entertain 
requests  for  declaratory  orders  on  such 
matters  where  the  relevance  of  the  issue 
raised  to  relicense  applicants  in  general 
is  so  significant  that  it  would  be 
appropriate  to  consider  the  matter 
despite  its  interlocutory  nature. 

The  Commission  does  not  believe  it  is 
necessary  to  specif  in  the  regulations 
the  standard  the  Director  will  use  in 
resolving  first-stage  consultation 
disputes.  Clearly,  his  decisions  will  be 
made  case-by-case  on  the  basis  of 
whether  the  requested  study  is 
reasonable  and  necessary  in  relation  to 
the  resource  goals  and  manag«nent 
objectives  of  the  resource  agencies,  and 
whether  it  is  a  generally  accepted 
practice  for  potential  applicants  to  use 
the  methodology  requested  by  an 
agency.  The  standard  advocated  by 
Wildlife  Federation  is  undefinable.  Any 
study  on  a  resource  issue,  or  another 
matter  the  Commission  must  consider 
under  its  obligation  to  consider  all 
aspects  of  the  public  interest  is  related 
to  the  FPA  and  is  thus  "consistent"  with 
it.  regardless  of  its  reasonableness  or 
necessity. 

Finally,  the  suggestions  of  Trout 
Unlimited  and  the  EPA  that  potential 
applicants  either  conduct  all  studies 
found  reasonable  by  the  Director  or 
resolve  all  disputes  prior  to  filing  their 
applications  are  rejected.  Those 
proposals  either  would  remove  an 
applicant's  ability  to  make  its  full  case 
against  a  requested  study  in  its 
application  or  woiild  allow  a  single 
unreasonable  resoim^e  agency  to 
prevent  the  filing  of  an  application. 

In  a  related  matter,  the  Interior 
Department  contends  that  studies  it 
requests  in  order  to  formulate  fish  and 
wildlife  terms  and  conditions  pursuant 
to  sections  I0(j}  and  30(c}  of  the  FPA  "» 


23773 


«»»  Sfee  Part  rV.H.3.b.,  infra. 

•»•  16  use  823a(c)  (1962  and  Supp.  1988).  The 
Interior  Dppartment  suggests  that  the  Ccmunission 
clarify  the  regulations  to  specify  whether  existing 
licer.see*  that  apply  for  exemptions  would  be 
subject  to  mandatory  Gsh  and  wildlife  conditioaa 
s  jbmitted  by  Ftsk  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service  and  appropriate 
s'ate  fish  and  wildlife  agencies  pursuant  to  section 
30(c)  of  the  FPA.  There  is  no  need  to  revise  the 
regulation*  to  specify  this,  since  the  applicability  of 
mandatory  conditioaing  authority  under  sectioa 
30(c)  of  the  FPA  ia  clear  from  the  requirement  in 
i  1S.12  that  existing  licensees  applying  ior 
exemptions  comply  with  the  Commission's 
exemption  regulatioaa,  which  reference  mandatory 
fish  and  wildlife  conditions  under  section  30(c). 


should  not  be  subject  to  the  dispute 
resolution  procedures  of  9  16.a(b}{5). 
According  to  Interior,  since  such  studies 
are  an  integral  part  of  providing 
recommendations  and  mandatory  terms 
and  conditions  under  these  provisions  of 
the  FPA,  the  expertise  of  Interior's  Fish 
and  Wildhfe  Service  dictates  that  it 
alone  have  the  abihty  to  determine 
appropriate  studies.  The  Department  of 
Commerce  makes  similar  contentions 
regarding  studies  necessary  for  the 
prescription  of  fishways  pursuant  to 
section  18  of  the  FPA. 

The  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  and 
appropriate  state  fish  and  wildlife 
agencies  have  authority  pursuant  to 
section  30(c)  of  the  FPA  to  impose  on 
exemptions,  mandatory  terms  and 
conditions  to  prevent  loss  of,  or  damage 
to,  fish  and  wildlife  resources.  However, 
the  legislative  history  of  ECPA,  which 
added  paragraph  (j)  to  section  10  of  the 
FPA,  cleariy  shows  that  section  10(j) 
does  not  give  tiiese  agencies  mandatory 
conditioning  authority.*'*  In  any  event 
even  when  mandatory  conditioning 
authority  such  as  under  section  4(e)  of 
the  FPA  is  involved,  the  Commission 
retains  the  authority  to  determine  which 
information  and  study  requests  are 
reasonably  necessary  for  the 
formulation  of  terms  and  conditions.'** 
Although  mandatory  conditioning 
authority  may  be  involved,  the  final 
authority  to  act  on  license  applications 
resides  exclusively  with  the 
Commission.  Thus,  the  Commission  is 
vested  with  the  exclusive  authority  to 
establish  the  process  to  be  followed  by 
applicants  and  to  determine  the  type 
and  extent  of  the  information  needed  to 
carry  out  the  Commission's  licensing 
responsibilities.  Virtually  any  study 
request  can  be  claimed  to  be  et  least 
tangentially  related  to  fish  and  wildlife 
resources.  Since  the  exception 
advocated  by  the  Departments  of 
Commerce  and  Interior  could  essentially 
negate  the  whole  dispute  resolution 
process,  the  Commission  declines  to 
make  the  revisions. 

Fmally,  state  and  Federal  fish  and 
wildlife  agencies,  such  as  the  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service,  in  making 
recommendations  regarding  the 
conservation  of  fish  and  wildlife 
resources  pursuant  to  the  Fish  and 
Wildlife  Coordination  Act  (FWCA),  are 
required  to  base  those  recommendations 
"on  surveys  and  investigations 


conducted  by"  them.»*«  Thus,  the 
FWCA  imposes  some  obligation  on 
these  agencies  to  affirmatively  study 
fish  and  wildlife  matters,  and  indicates 
that  the  burden  of  conducting  such 
studies  should  not  be  shouldered 
entirely  by  potential  applicants  for 
hydroelectric  projects.  Consequently,  if 
an  agency  believes  a  study  found  to  be 
unreasonable  by  the  Director  should  be 
conducted,  it  may  perform  that  study 
itself.  »*» 

/.  Termination  of  First-Stage 
Consultation.  Proposed  9  18.8(bX5) 
specified  that  the  first  stage  cf 
consultation  ends  when  aU  participating 
agencies  provide  the  written  comments 
required  under  the  provision  beiag 
redesignated  as  9  18.8(b)(4)  herein.  The 
intent  of  this  provision  was  to  have  the 
first  stage  end  at  the  deadline  for 
submittal  of  agency  comments  specified 
in  §  16.8(b)(4).  However,  a  number  cf 
commenters  '*•  indicate  that  proposed 
9  16.8(b)(5)  is  vague  on  this  point  and 
should  be  clarified  to  eliminate  the 
suggestion  that  a  resource  agency  could 
delay  the  completion  of  fi.'^t-stage 
consultation  by  withholding  its 
comments.  The  Commission  agrees  that 
the  requested  clarification  should  be 
made  and  is  revising  9  16.8(b)(5) 
(redesignated  9  18.8(b)(6)  by  this  final 
rule)  accordingly.**' 

3.  Second-Stage  Consultation 

In  the  NOPR,  the  Commission 
proposed  to  require  a  potential  applicant 
to  conduct  its  own  studies 
independently  of  any  other  applicant 
vinless  otherwise  agreed  to  by  the 
applicants,'*'  and  to  specify  that  a 


'"  See  H.R.  Rep.  Na  99-934. 99th  Cong.,  2nd 
Sess.  at  23-^  (1986). 

'••  See  Scott  Paper  Company,  37  FERC  f  (1.216 
(1986). 


'»«  See  16  use.  662  (1932). 

'"As  discussed  previously,  the  Commission  is 
initiating  a  rulemaking  procee<tti«  to  develop  fennal 
procedures  for  irtegratirjg  the  sectioa  10(i)  prooesa 
into  its  licensing  and  reUcensmg  procesaea. 

•"  EEI.  Great  Northern.  Montana  Power  and 
Niagara  Mohawk. 

»*'  The  Department  of  the  biterior  suggest  that 
the  first  stage  of  consultation  not  end  aatil 
specifically  acknowledged  by  the  resource  agencies, 
citing  to  the  possibility  that  a  potential  applicant 
may  not  have  provided  the  agertciea  with  sufficient 
informatioa.  The  Cosmiasion  see*  no  tiecd  to  make 
this  revision  since,  as  discussed  previoiMly.  the 
regulations  are  being  revised  to  allow  resource 
agencies  to  refer  disputes  over  such  thmgs  as  the 
adequacy  of  the  1 16a(bKl)  infonnatioa  peckage  to 
the  Director  for  resoiutioB. 

Georgia  Power  suggests  that  resound  agency 
information  requests  be  made  subject  to  dispute 
resolution.  Given  the  expansion  of  the  dispBte 
resolution  process  in  this  final  role  to  cover  all 
matters  arising  during  the  first  stage  of  ajeency 
consultation,  there  is  no  need  to  specificaily 
reference  information  requests.  In  any  event, 
although  the  initially  proposed  dispute  resolution 
procesfs  only  referenced  studies.  aD  requests  by 
agencies  for  information  fail  within  the  scope  of  the 
dispute  resolution  process. 
'"Proposed  J  16.8(c)(1). 
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potential  applicant  is  not  obligated  to 
share  the  results  of  a  study  with  a 
competing  applicant. '»•  The  NOPR  also 
required  a  potential  applicant  to  perform 
all  reasonable  studies  and  obtain  all 
information  requested  during  the  first 
stage  of  consultation  either  before  filing 
the  appUcation  or  after  the  license  is 
issued,  depending  on  the  type  of  study 
involved.""* 

The  Commission  also  specified  in  the 
NOPR  that  a  potential  applicant  must 
promptly  initiate  any  study  requested  by 
a  resource  agency  following  the 
conclusion  of  the  first  stage  of  agency 
consultation,  unless  the  Director 
determined  that  the  study  request  was 
unreasonable  or  unnecessary  pursuant 
to  the  dispute  resolution  process. '•> 
However,  the  NOPR  indicated  that  the 
results  of  any  such  study  would  be 
treated  as  additional  information,  and 
that  the  filing  and  acceptance  of  an 
application  would  not  be  delayed 
because  the  study  was  not  complete 
before  the  application  was  filed. '•• 

The  NOPR  also  required  a  potential 
applicant  to  provide  each  resource 
agency  with  a  copy  of  its  draft 
application,  the  results  of  all  studies 
requested  by  the  relevant  agency,  and  a 
request  for  review  and  comment. •»• 
Under  the  NOPR  resource  agencies 
were  to  have  60  days  in  which  to 
provide  applicants  with  written 
comments  on  the  draft  application.*'*  If 
the  written  comments  indicated  that  a 
resource  agency  had  a  substantive 
disagreement  with  a  potential 
applicant's  proposed  mitigation  and 
enhancement  measures,  the  potential 
applicant  was  to  hold  a  joint  meeting  or 
conference  call  with  all  pertinent 
resource  agencies  to  discuss,  and  to 
attempt  to  reach  agreement  on.  the 
applicant's  plans  for  environmental 
mitigation  and  enhancement  measures, 
with  written  notice  of  the  meeting 
provided  in  advance  to  the 
Commission.'" 

The  NOPR  also  required  the 
development  of  documents  detailing 
potential  applicants'  and  resource 
agencies'  areas  of  agreement  and 
disagreement,*"  and  that  applicants 
describe  areas  of  disagreement  in  their 
applications. »»»  Finally,  the  NOPR 


>»•  Proposed  |  I6^c)(2). 

'»•  Propoted  fM6S(c)(3). 

'•'  Proposal  f  \6S(c)(4Hi). 

>**  Ptopowd  I  ^0S(c)(4)  (U)  and  (iii). 

>**PropoMd|ies(c)(S). 

>•«  ProiMMd  f  16.8(c)(6). 

>••  PrapoMd  I  ie.8(c)(7). 

>«*Pra|ioMd|ias(c)(8). 

i»»  PmnnMd  |  iaS(c)(9).  " 


provided  that  potential  applicants  could 
file  their  applications  either  following 
the  submittal  of  agency  comments  in 
cases  where  no  substantive 
disagreements  were  raised,  or  following 
the  holding  of  joint  meetings  or 
conference  calls  in  cases  where 
substantive  disagreements  were 
raised.*'* 

a  Independent  Studies.  The 
provisions  of  proposed  {  16.8  (c)(1)  and 
(c)(2)  were  addressed  by  a  number  of 
the  commenters.  Great  Northern,  Public 
Pool,  and  Rochester  Gas  support  these 
provisions,  indicating  that  they  will 
discourage  competitors  from  simply 
duplicating  the  studies  and  application 
of  the  applicant  that  goes  through  the 
consultation  and  application  process 
first.  Conversely,  the  Northern 
California  Agency  contends  that  the 
provisions  establish  a  bad  policy,  since 
there  are  occasions  when  the  nature  of 
the  study  or  resource  itself  makes  a 
single  study  advisable,  such  as 
interviewing  elderly  persons  regarding 
cultural  information  and  tagging  and 
monitoring  limited  deer  populations. 
Montana  Natural  Resources  states  that 
it  may  be  desirable  for  the  Commission 
to  require  cooperative  studies  by 
competitors  in  certain  cases,  while  the 
Department  of  Commerce  suggests  that 
cooperative  studies  should  be 
encouraged. 

The  Commission  is  deleting  proposed 
paragraphs  (1)  and  (2)  from  {  16.8(c]. 
Althou^  the  Commission  continues  to 
believe  that  applicants  should  generally 
conduct  studies  independently  of  each 
other,  there  are  situations  such  as  those 
referenced  above  where  cooperative 
studies  would  be  appropriate.  However, 
the  Commission  does  not  believe  a 
reasonable  and  readily  enforceable 
regulatory  provision  encompassing  all 
potential  situations  regarding 
cooperative  studies  can  be  developed. 

Furthermore,  the  proposed  provisions 
are  inconsistent  with  existing 
Commission  policy.  As  discussed  in  WV 
Hydro,  Inc.  and  the  City  of  St.  Marys, 
West  Virginia,^*'  the  Conunission  will 
not  reject  an  application  for  containing 
material  duplicated  from  another 
application,  but  will  leave  to  the  parties 
the  resolution,  in  the  appropriate  legal 
forum,  of  the  consequences  of 
reproducing  copyrighted  material.  The 
proposed  provisions,  by  adding  to  the 
Commission's  regulations  an  implicit 
prohibition  against  the  copying  of 
material  and  studies,  woiUd  be  directly 
contrary  to  this  policy. 


Although  the  Commission  is  deleting 
these  provisions,  it  is  not  requiring 
potential  applicants  to  provide  copies  of 
their  studies  to  potential  competitors. 
Potential  applicants  are  encouraged  to 
do  their  own  work  in  developing  their 
applications,  instead  of  merely  copying 
a  competitor's  materials.  An  application 
failing  to  contain  a  necessary  study  or 
other  information  may  be  found  to  be 
deficient.  In  addition,  and  as  discussed 
in  WV  Hydro,  supra,  the  fact  that  a 
competitor  copied  another  applicant's 
material  may  be  relevant  to  a 
Commission  decision  on  the  merits  of 
the  competing  applications.  The 
determination  of  what  weight,  if  any,  to 
give  to  copying  will  be  done  on  a  case- 
by-case  basis.  Situations  may  arise 
where  the  magnitude  of  the  copying  may 
lead  the  Commission  to  conclude  that 
the  applicant  has  little  understanding  of 
the  proposed  project  and  thus  may  have 
difficulty  in  constructing,  operating,  and 
maintaining  its  project  safely  and  in 
accordance  with  the  terms  and 
conditions  of  any  Ucense  that  might  be 
issued. 

b.  Type  of  Studies.  Many  of  the 
commenters  **"  object  to  the 
classification  in  proposed  S  16.8(c)(3)  of 
which  studies  must  be  completed  prior 
to  the  filing  of  applications  and  which 
ones  can  be  conducted  after  license 
issuance.  They  contend  that  the 
classification  impermissibly  allows  the 
deferral  to  the  post-licensing  phase  of 
studies  that  must  be  completed  prior  to 
licensing.  According  to  some  of  these 
commenters,  S  16.8(c)(3)  violates  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in 
Confederated  Tribes  of  the  Yakima 
Indian  Nation  v.  FERC  (Yakima):^*^ 
according  to  the  commenters,  it  would 
allow  the  Commission  to  avoid  resolving 
fishery  and  other  issues  prior  to 
licensing  through  the  use  of  open-ended 
license  study  articles.  These 
commenters  find  particularly 
objectionable  the  references  in  proposed 
9  16.8(c)(3)(ii)  to  turbine-related  fish 
mortality  studies  and  studies  to  refine 
project  operation  or  modify  project 
facilities. 

The  Commission  is  fully  cognizant  of 
its  obligation  under  the  FPA  to  consider 
and  resolve  fish,  wildlife,  and  other 
resource  issues  prior  to  issuing  licenses, 
and  will  continue  to  meet  this  obligation 
in  relicensing  proceedings.  However,  as 


'»•  Proposed  f  16S(c)(10). 
>>•  45  FERC  1  61,220  (1968). 


140  sge  gg_  (hg  comment*  of  American  Rivers, 
EPA.  Department  of  Interior,  Department  of 
Commerce,  Michigan  Department.  Wildlife 
Federation.  Washington  Fisheries,  and  Washington 
Wildlife. 

'«'  746  F.2d  466  (9th  Cir.  1984),  cert,  denied,  471 
U.S.  1116  (1985). 
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the  Commission  has  explained,  the  FPA. 
as  interpreted  by  Yakima,  does  not 
require  the  resolution  of  every  detail 
regarding  resource  issues  prior  to 
hcensing.***  Rather,  the  CommissicHi  is 
required  only  to  responsibly  evaluate 
the  effect  of  a  project  on  fishery  and 
other  resources  and  to  consider  possible 
protection,  mitigation,  and  enhancement 
measures  prior  to  acting  on  an 
application.  Open-ended  license 
conditions  requiring  further  studies  and 
actions  enable  the  Commission  to  assess 
the  effectiveness  of  mitigation  measures, 
to  fine-tune  project  facilities  and 
cperationa,  to  secure  information  that 
cannot  be  obtained  prior  to  license    ' 
issuance,  or  to  address  new 
circumstances  that  may  arise  in  the 
f  jture.  They  are  appropriate  as  long  as 
they  are  not  used  as  a  substitute  for 
reasoned  pre-licensing  evaluation  of 
fishery  and  other  issues.'*' 
The  language  of  proposed 
§  16.8(c)(3)(ii)  (redesignated 
§  16.8{c)(lJ(ii)  by  this  final  rule),  was 
taken  verbatim  from  the  Commission's 
current  consultation  regulations.'**  It 
was  not  intended  to  sanction  the  use  of 
post-licensing  studies  in  situations 
where  the  studies  should  be  prepared 
prior  to  licensing.  The  Commission  will 
continue  to  meet  its  obligations  imder 
the  FPA,  as  interpreted  by  Yakima. 

The  Commission  is  deleting  the 
reference  to  turbine-related  fish 
mortality  studies  as  an  example  of  a 
study  that  can  only  be  conducted  after 
construction  or  operation  of  proposed 
facilities.  This  is  not  a  good  example 
because  these  studies  can  be  conducted 
prior  to  licensing  in  cases  where  the 
applicant  proposes  to  continue  to  use 
the  existing  turbines  without 
modification.'*' 

The  Commission  sees  no  need, 
however,  to  delete  the  reference  to 
studies  to  refine  project  operations  or 
modify  project  facilities.  The  provision 
was  merely  intended  to  address  studies 
to  fine-tune  project  operations  and 
facilities  approved  in  a  new  license  as  a 
result  of  post-licensing  operating 
experience.  Studies  regarding  the 
possible  modification  of  existing 
facilities  and  operations  would  be 
required  prior  to  h'censing. 

Washington  Wildlife  suggests  that 
§  16.8(c]  be  modified  to  specify  the 
routine  studies  the  Commission  believes 
ere  necessary  in  all  cases.  Washington 


Fisheries  and  the  Department  of 
Commerce  recommend  that  the 
introductory  sentence  be  changed  to 
reference  studies  "requested  by 
agencies  unless  waived  by  the  Director." 
They  also  recommend  that  the  phrase 
"suitable  mitigation  measures"  in 
proposed  §  16.8(c)(3){iKB)  be  subject  to 
the  phrase  "recommended  by  agencies 
under  section  10(j)  of  the  FPA  or 
specified  by  agencies  under  section  18  of 
Uie  FPA."  Finally,  Montana  Powet 
suggests  that  a  provision  be  added  to 
allow  applicants  to  complete  studies 
after  filing  their  applications,  but  before 
licensing,  if  a  study  request  by  a 
resource  agency  would  take  longer  to 
complete  than  die  time  between  the 
conclusion  of  the  first  stage  of 
consultation  and  the  application  filing 
deadline. 

The  changes  to  the  introductory 
sentence  of  proposed  §  16.8(c)(3) 
recommended  by  Washington  Fisheries 
and  the  Department  of  Commerce  are 
reasonable  clarifying  changes  and  are 
being  made.  The  Commission  declines, 
however,  to  identify  "routine"  studies, 
as  requested  by  Washington  Wildlife. 
Due  to  the  differences  between  various 
types  of  projects,  it  is  impossible  to 
generically  identify  routine  studies 
applicable  to  all  projects. 

"The  Commission  also  declines  to 
make  the  references  to  sections  10(j)  and 
18  of  the  FPA  requested  by  Washington 
Fisheries  and  the  Department  of 
Commerce.  Reasonable  studies  needed 
by  state  and  Federal  fish  and  wildlife 
agencies  to  recommend  terms  and 
conditions  for  the  protection,  mitigation, 
and  enhancement  of  fish  and  wildlife 
resources  pursuant  to  the  FWCA  as 
referenced  in  section  10(j)  would  clearly 
fall  within  the  scope  of  §  18A(b).  But 
S  16.8(c)(3)(i)(B)  (redesignated 
S  16.8(c)(lj(i)(B)  by  Uiis  final  rule)  is  not 
limited  to  fish  and  wildlife  resources. 
Referencing  section  10(j).  as  requested 
by  these  two  agencies,  would 
impermissibly  exclude  other  resources 
fitjm  the  scope  of  the  provision  and 
therefore  is  inappropriate.'*' 


>«*  See,  eg..  Delmar  Wagner,  44  FERC  %  61.213  at 
61.B01  (1986). 

'♦»/</. 

'♦«  See  18  C.F.R.  4.38fb)(2)(ii)  (1988). 

'**  Post-liceosing  turbine  mortality  studies  would 
be  appropriate  in  cases  where  the  aae  of  new  or 
additional  turbines  is  proposed. 


'**  The  Commerce  Department  and  some  of  the 
other  commenters  suggest  that  references  to 
"mitigation'  or  "mitigation  and  enhancement 
measures"  at  various  places  ui  the  proposed 
regulations  be  modified  to  specify  "protectioa 
mitigation,  and  enhancement  measures"  so  as  to 
track  the  language  of  section  10(j)  of  the  FPA.  Since 
it  would  be  appropriate  to  follow  the  statutory 
language  of  section  l0())  pertaining  to  fish  and 
wildlife  resources,  and  since  protection,  mitigation, 
and  enhancement  measures  may  be  appropriate  for 
any  resource,  the  suggested  revisions  are  being 
made  where  appropriate.  Montana  Power's 
suggestion  that  all  references  to  "mitigatiofi  and 
enhancement"  be  modified  to  "raitigatioa  and/or 
enhancement"  so  as  to  make  clear  that 
enhancecient  of  resources  is  not  re<;iiir!d  in  all 
cases  need  not  be  followed,  since  the  coniunctive 


The  Commission  is  also  adding  a  new 
S  16.8(cKl)(ii)  »*'  to  addnjss  the 
extended  study  situation  mentioDed  by 
Montana  Power.  The  new  provision 
specifies  that  studies  that  cannot  be 
completed  prior  to  the  application  filing 
deadline  can  be  completed  after  filing 
only  if  an  apphcant  initiates  formal 
consultation  not  later  than  four  years 
prior  to  the  expiration  date  of  the 
existing  hcense.  This  will  ensure  that 
potential  applicants  will  not  delay  the 
initiation  of  formal  consultation  in  order 
to  push  the  requirement  for  conducting 
studies  to  the  post-filing  stage. 

In  a  related  matter,  several 
commenters  **'  request  that 
redesignated  S  16.8(c)(1)  be  revised  to 
require  potential  applicants  to  gather 
information  and  conduct  studies 
regarding  the  condition  of  resources  in 
the  project  area  that  existed  prior  to  the 
initial  licensing  and  construction  of  the 
project.  According  to  the  Department  of 
Commerce,  Yakima,  supra,  requires  the 
Commission  to  collect  this  "baseline" 
information  to  evaluate  project  impacts 
as  if  the  project  had  never  been 
constructed. 

EEL  in  its  reply  comments,  vigorously 
objects  to  tfiis  suggestion,  arguing  that  in 
enacting  ECPA  Congress  specifically 
rejected  the  idea  that  the  Commission 
should  ignore  existing  projects  and 
assess  environmental  values  pursuant  to 
a  hypothetical  pre-project  baseline 
environment'*'  Furthermore.  EEI 
indicates  that  the  collection  and 
analysis  of  basehne  data  would  require 
such  a  high  degree  of  speculation  that 
the  exercise  would  be  fruitless  in  most, 
if  not  all,  cases.  Similar  objections  were 
expressed  in  the  reply  comments  filed 
by  Georgia  Power  and  Wisconsin  Public 
Service. 

The  Commission  agrees  with  EEI  that 
it  would  be  inappropriate  to  require 
potential  applicants  to  gather  such 
baseline  data.  First  and  as  indicated  by 
EEI,  it  is  highly  doubtful  that  attempts  to 
ascertain  the  status  of  various  resources 


reference  to  enhancement  is  not  intended  to  mean 
that  enhancement  is  required  in  every  caa*.  only 
that  it  is  an  ahemative  that  may  be  approptiata. 

■"  Proposed  i  16S(c;(3)(ii|  ia  rcdestyutcd  as 
J  16.8(c)(l)(iii)  by  this  final  rule. 

'*•  The  Departments  of  Commerce  k,-id  the 
Inferior.  EPA,  Wildlife  Federation,  and  Washington 
Wildlife. 

■**  In  support  of  its  argument  EEI  quotas  the 
following  statement  from  the  ECFA  Cooiertact 
Report: 

In  exercising  its  responsibilities  in  relicensing.  the 
conferees  expect  FEKC  to  take  mto  account  existing 
structures  and  facilities  in  providing  for  tlteae 
nonpower  and  nondavelopmental  valoea.  No  ooa 
expects  FERC  to  require  an  applicant  to  tear  down 
an  existing  project. 

H.R.  Rep.  No.  g»-«34,  99th  Ccng,  2nd  Sess.  22 
(1986). 
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prior  to  the  time  a  50-year-old  project 
was  constructed  would  result  in  the 
development  of  any  useful  information. 
Second,  while  Yakima  dearly  requires 
the  Commission  to  evaluate  resource 
Impacts  prior  to  licensing,  the 
Commission  sees  nothing  in  that 
decision  that  requires  it  either  to 
pretend  that  current  projects  do  not 
exist  or  to  require  applicants  to  gather 
information  to  recreate  a  50-year  old 
environmental  base  upon  which  to  make 
present  day  development  decisions. 

In  deciding  whether  (or  under  what 
cocditions)  to  relicense  a  project,  the 
Commission  must  determine  whether 
the  resources  should  still  be  used 
(totally  or  p^ally)  for  the  generation  of 
electricity.  That  determination  is  based 
on  weighing  the  relevant  beneflcial  uses 
of  the  resource,  and  taking  into  account 
appropriate  measures  to,  inter  alia, 
protect  mitigate  and  enhance  flsh  and 
wildlife  resources.  In  so  doing,  the 
Commission  can  evaluate  whether 
enhancement  of  fish  and  wildlife 
resources  would  be  appropriate. 
Enhancement  may  in  many  cases 
constitute  a  reduction  of  the  negative 
impacts  attributable  to  the  project  since 
its  constructioa  However,  this 
evaluation  and  consideration  of  the 
appropriateness  of  requiring 
enhancement  measures  is  done  in  the 
context  of  today's  environment  and  in 
relation  to  today's  needs  and  problems, 
not  in  the  context  of  the  world  as  it 
existed  50  years  ago.  Consequently,  the 
Commission  declines  to  make  the 
requested  revisions  regarding  baseline 
studies,  and  potential  applicants  do  not 
have  to  routinely  conduct  such  studies  if 
requested  to  do  so  by  resource  agencies. 

Finally,  and  as  discussed  previously, 
the  FWCA  imposes  some  obligation  on 
state  and  Federal  fish  and  wildlife 
agencies  to  affirmatively  study  fish  and 
%vildlife  matters.  Consequently,  at  least 
in  the  speculative  area  of  baseline 
Information,  the  agencies  themselves 
should  conduct  any  studies  they  feel  are 
necessary. 

c.  Additional  Studies.  As  indicated 
previously,  proposed  1 16.8(c)(4) 
provides  that  potential  applicants  must 
promptly  initiate  any  study  requested  by 
a  resource  agency  after  the  conclusion 
of  the  first  stage  of  agency  consultation, 
unless  the  study  is  determined  by  the 
Director  to  be  unreasonable  or^x,^ 
unnecessary  pursuant  to  the  dispura 
resolution  procedures.  Howeven — 
proposed  §  16.8(c)(4)  also  specifies  that 
the  study  results  will  be  treated  as 
additional  information,  and  that  the 
filing  and  acceptance,6f  the  application 
will  not  be  delayed  l/ecause  the  study 


was  not  complete  before  the  application 
was  filed. 

Many  of  the  commenters  object  to 
requiring  potential  applicants  to  conduct 
studies  requested  by  resource  agencies 
following  first-stage  consultation.  They 
assert  that  this  runs  counter  to  the 
expeditious  consultation  purposes  of 
proposed  S  16.8,  renders  meaningless 
the  deadlines  for  agency  actions  to  be 
established  by  {  16.8,  and  is  inconsistent 
with  the  requirement  in  proposed 
S  16.8(b)(3)  that  "final"  determinations 
of  requested  studies  must  be  made 
within  30  (now  60)  days  of  the  initial 
joint  consultation  meeting.  EEI  suggests 
that  the  provision  be  changed  to  specify 
that  potential  applicants  "may"  conduct 
the  requested  studies  in  such  situations, 
and  that  such  studies  should  be  required 
only  if  ordered  by  the  Commission  itself. 
PG&E  recommends  that  the  provision  be 
modified  to  require  resource  agencies  to 
submit  requests  for  late  studies  to  the 
Director,  who  would  then  determine  if 
the  study  should  be  conducted. "° 
Niagara  Mohawk  suggests  that  the 
provision  be  clarified  as  to  whether 
applicants  can  challenge  such  requests 
pursuant  to  the  dispute  resolution 
process  and  what  procedures  will  be 
followed  for  such  disputes. 

llie  Department  of  Commerce, 
Friends  of  the  Earth,  and  Washington 
Wildlife  support  the  additional  study 
provisions  of  proposed  S  16.8(c)(4). 
indicating  that  the  results  of  initial 
studies  prepared  at  the  request  of 
resource  agencies  sometimes  show  the 
need  for  additional  studies.  The  EPA 
and  Seattle  Light  agree  that  additional 
studies  may  be  necessary  after  the  first 
stage  of  consultation,  but  the  EPA  and 
Washington  Fisheries  note  that  the  use 
of  the  word  "final"  in  proposed 
1 16.8(b)(3)  would  seem  to  prohibit  such 
additional  studies.  Finally,  several 
commenters'*'  object  to  the  provision's 
statement  that  the  filing  and  acceptance 
of  an  application  will  not  be  delayed 
because  of  the  failure  of  an  applicant  to 
complete  such  an  additional  study  prior 
to  filing  its  application. 

The  Commission  believes  that  the 
requirement  that  potential  applicants 
promptly  initiate  studies  requested  by 
agencies  after  the  conclusion  of  the  first 
stage  of  agency  consultation  is 
necessary.  The  Commission's 
experience  is  that  the  results  of  initially- 
prepared  studies  frequently  point  to  the 
need  for  additional  studies  required  for 


>*°  Concenu  or  propoMU  limUar  to  thoM 
advanced  by  EEI  and  PGaE  an  expretsed  by  Great 
Northatn.  Montana  Power.  Niagara  Mohawk, 
Rocheater  Cas.  Wiiconsin  UtiUtiea,  and  other*. 

>•>  EPA.  Waahington  Fiaherie*.  Great  Lake* 
Commiaaion.  and  the  Wiacontin  Oepartment. 


reasoned  evaluation  of  proposed 
projects.  While  retaining  this  provision 
may  require  additional  work  for 
potential  applicants  in  some  cases,  the 
Commission  beUeves  that  this  provision 
will  actually  help  to  speed  the  review 
process  along.  In  those  cases  where 
such  additional  studies  are  necessary, 
the  study  work  would  be  initiated 
earher  than  if  required  to  be  conducted 
as  part  of  a  Commission  staff  additional 
information  request.  The  Commission 
believes  that  in  most  cases  the  resource 
agencies  will  not  abuse  their  right  to 
request  additional  studies,  since  it  is  in 
their  best  interest  to  ensure  that 
potential  applicants  are  informed  of 
needed  studies  at  the  earUest  possible 
time. 

In  accordance  with  the  above,  the 
provisions  of  proposed  §  16.8(c)(4)  are 
being  retained  (as  5  16.8(c)(2)),  and  the 
inconsistent  reference  to  "final" 
determinations  of  agency-requested 
studies  in  proposed  S  16.8(b)(3)  (now 
S  16.8(b)(4))  is  eliminated.  Also,  to 
address  the  concerns  expressed  by 
Niagara  Mohawk,  the  Commission  is 
ma^ng  clear  that  applicants'  challenges 
to  such  additional  studies  are  subject  to 
the  dispute  resolution  procedures  of 
{  16.8(b)(5).  Thus,  potential  applicants 
can  always  challenge  the  need  for  any 
additional  study.  Finally,  in  response  to 
the  apparent  concerns  of  the  EPA, 
Washington  Fisheries,  and  the 
Wisconsin  Department  the  provision's 
statement  that  the  filing  and  acceptance 
of  an  application  will  not  be  delayed 
does  not  mean  that  the  Conunission  will 
proceed  to  act  on  an  application  in  such 
cases.  Rather,  the  Commission  will 
allow  an  application  to  be  filed  and 
evaluated  as  to  its  conformity  with  the 
Commission's  filing  requirements,  but 
will  not  take  final  action  on  the 
application  until  the  additional  study  is 
completed.*"  Of  course,  if  the 
Commission  does  not  need  the  results  of 
the  additional  study  to  take  action  on 
the  application  (i.e.,  a  study  described  in 
S  16.8(c)(l)(iii)),  it  can  act  on  the 
application  without  waiting  for  the 
study  to  be  completed. 

d.  Timing  and  Procedures.  Montana 
Power  suggests  that  proposed 
9  16.8(c)(5)  be  revised  to  reflect  the  fact 
that  potential  applicants  conduct  studies 
in  addition  to  studies  requested  by 
resource  agencies,  and  that  such  studies 
should  also  be  provided  to  the  resource 
agencies  for  review  with  the  draft 
application.  This  change  to  proposed 
S  16.8(c)(5)  (redesignated  S  16.8(c)(4)  by 


'**  The  proviiiona  of  proposed  {  16^c)(4)(ii)  and 
(iii)  are  redesignated  |  ie.8(c)(3)(i)  and  (ii)  by  this 
final  rule. 
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this  final  rule)  is  appropriate  and  is 
being  made. 

Washington  Wildlife,  the  Michigan 
Department  and  Montana  Natural 
Resources  suggest  that  the  60-day 
response  period  for  resource  agency 
comments  on  draft  applications 
specified  in  proposed  §  16.8(c)(6)  be 
extended  to  90  days,  while  the 
Department  of  Commerce  and  the  EPA 
suggest  that  provision  should  be  made 
for  extensions  in  appropriate  cases.  The 
Department  of  Commerce,  the  Michigan 
Department  and  the  EPA  also  request 
that  the  running  of  the  response  period 
be  measured  from  the  date  the  resource 
agencies  receive  the  draft  applications 
and  related  information.  The  South 
Carolina  Department  requests  that 
applicants  be  required  to  use  certified 
mail  to  transmit  the  information  to  the 
agencies.  Finally,  PG&E  suggests  that  a 
provision  be  added  specifying  that 
applicants  do  not  have  to  address  in 
their  applications  any  comments 
submitted  by  the  agencies  after  the 
expiration  of  the  60-day  period. 

Given  the  complexity  of  most 
relicensing  proposals,  the  Commission 
believes  that  it  would  be  appropriate  to 
extend  the  60-day  response  period  of 
proposed  §  16.8(c)(6)  by  an  additional  30 
days.  Accordingly,  the  Commission  is 
extending  the  response  period  of 
proposed  S  16.8(c)(6)  (redesignated 
S  16.8(c)(5)  by  this  final  rule)  from  60  to 
90  days.  Also,  for  the  reasons  discussed 
above,  the  Commission  believes  it  is 
appropriate  to  measure  the  start  of  the 
90-day  period  from  the  date  of  the 
potential  applicant's  letter  transmitting 
the  information  to  the  agencies,- and  to 
not  require  fransmittal  by  certified  mail. 
Finally,  due  to  the  waiver  provisions 
discussed  in  Part  IV.H.5.,  infra,  and  a 
potential  applicant's  abihty  to  appeal  a 
late  study  request  to  the  Director,  the 
Commission  does  not  beUeve  it  is 
necessary  to  make  the  revisions 
suggested  by  PG&E. 

EEI.  PG&E,  and  Montana  Natural 
Resources  suggest  that  a  number  of 
revisions  be  made  to  the  joint  meeting 
provisions  of  proposed  \  l8.8fc)(7) 
pertaining  to  optional  individual 
consultation  and  advance  written  notice 
of  meetings  to  resource  agencies.  As 
explained  in  Part  IV.H.2.C.  and  d.,  supra, 
revisions  addressing  these  issues  are 
being  made  to  proposed  §  16.8(c)(7) 
(redesignated  S  16.8(c)(6)  by  this  final 
rule).»»» 


A  few  of  the  commenters  suggest  that 
additional  procedures  be  added  to  the 
consultation  process  prior  to  the 
conclusion  of  the  second  stage  of  agency 
consultation.  Washington  Wildlife 
suggests  that  applicants  be  required  to 
provide  agencies  with  draft  study  plans 
for  approval,  and  to  hold  annual 
consultation  meetings  with  resource 
agencies  to  identify  progress  in 
completing  requested  studies,  with  study 
updates  provided  to  the  agencies  and 
the  Commission  every  six  months.  The 
Michigan  Department  requests  that 
quarterly  study  reports  be  provided. 
Wildlife  Federation  suggests  that  some 
provision  be  made  for  agency  review 
and  comment  on  study  design  and 
methodology.  Finally,  the  Department  of 
Commerce  recommends  that  the  section 
be  revised  to  require  potential 
applicants  to  submit  detailed  study 
plans  to  the  resource  agencies  for 
approval  prior  to  the  applicants' 
initiation  of  the  studies. 

The  Commission  declines  to  make  the 
suggested  revisions  regarding  additional 
procedures;  it  is  not  necessary  to 
establish  further  procedures  to  resolve 
disputes  regarding  study  minutia.  As 
many  of  the  commenters  point  out  the 
consultation  process  is  intended  to  be  a 
cooperative,  on-going  process  where 
potential  applicants  and  resource 
agencies  will  work  together  to  develop 
mutually  agreeable  studies  and  study 
methodologies.  Thus,  the  parties  should 
be  able  to  cooperatively  resolve 
disputes  regarding  implementation  of 
requested  studies  without  the 
establishment  of  additional  formal 
procedures. 

The  previously  described  revisions  to 
S  16.8(b)  requiring  potential  applicants 
to  describe  their  study  proposals  in  their 
§  16.8(b)(1)  information  packages,  and 
requiring  resource  agencies  to  detail  in 
their  written  comments  following  initial 
joint  meetings  the  reasons  behind  their 
requests  for  the  use  of  study 
methodologies,  will  help  focus  and  flush 
out  details  regarding  studies  at  an  early 
time.  Also,  disputes  regarding 
methodologies  that  arise  as  a  result  of 
agencies'  written  comments  following 
initial  joint  meetings  are  disputes  arising 
under  the  first  stage  of  agency 
consultation,  and  thus  are  subject  to  the 
dispute  resolution  process. 
Consequently,  early  Commission 
assistance  will  be  available  to  resolve 
any  major  study  disputes  that  may  arise. 


The  Conunission  also  does  not  beUeve 
it  is  necessary  to  establish  generic 
reporting  requirements  regarding  study 
progress.  Each  project  is  different  and 
the  need  to  touch  base  with  the  resource 

^agencies  on  study  progress  may  vary 
from  project  to  project  The  need  for, 

;  and  timing  of,  progress  reports  are 
matters  potential  applicants  and 
resource  agencies  are  expected  to 
cooperatively  resolve  among 
themselves. 

4.  Third-Stage  Consultation 

Proposed  S  16.8fd)  of  the  NOPR 
requires  an  applicant  to  serve  on  every 
resource  agency  consulted,  and  on  every 
agency  which  is  authorized  to  assume 
regulatory  supervision  over  the  land, 
waterways,  and  facilities  to  be  included 
within  a  nonpower  project  a  copy  of  its 
application  and  any  deficiency 
correction,  revision,  supplement  or 
amendment  to  its  application.  Revisions 
are  being  made  to  the  section  to  clarify 
that  the  obligation  to  serve  documents 
on  agencies  authorized  to  assume 
regulatory  supervision  of  lands  and 
facilities  also  applies  to  appUcants  for 
surrender  and  nonpower  license.  The 
section  is  also  being  revised  to  clarify 
that  the  obligation  to  serve  documents 
covers  applicants'  responses  to 
Commission  requests  for  additional 
information.*** 

5.  Agency  Waiver 

The  NOPR  contained  a  provision 
regarding  resource  agency  waiver  of 
consultation  requirements.  Specifically, 
proposed  {  16.8(e)(1)  provided  that  a 
potential  apphcant  would  not  have  to 
comply  wiUi  a  consultation  requirement 
if  "all"  of  the  appropriate  resoiuce 
agencies  waive  or  are  deemed  to  have 
waived  compliance  with  the 
requirement  Proposed  S  16.8(e)(2) 
specified  that  a  resource  agency  would 
be  deemed  to  have  waived  compliance 
with  £  requirement  of  this  section  if  it 
failed  either  to  participate  in  an  initial 
joint  meeting,  to  identify  necessary 
studies  and  information  following  the 
joint  meeting,  or  to  provide  written 
comments  on  a  draft  apphcation. 

Many  of  the  commenters  representing 
developmental  interests  support  the 
proposed  waiver  provisions,  indicating 
that  resource  agencies  that  fail  to  fulfill 


■  **  Washington  Wildlife  suggests  that  proposed 
S  16.8(c)(9)  be  revised  to  require  potential 
applicants  to  describe  their  understanding  of  the 
resource  agencies'  positions  on  issues  where  there 
is  disagreement  and  why  the  applicants  do  not 
agree  with  those  positions.  This  specific         j 


requirement  is  uimecessary,  since  1 16.8(f)  requires 
potential  applicants  to  include  in  their  filed 
applications  all  correspondence  from  resource 
agencies,  which  will  explain  the  basis  for  the 
agencies'  positions. 


'**  Washington  Wildlife  suggests  that  resource 
agencies  should  be  provided  with  an  additional 
opportunity  to  review  applications  t>efore  they  are 
filed,  to  ensure  that  the  Coirmussion  understands 
the  resource  agencies'  positions  on  issues.  THis 
requested  revision  is  unnecessary,  smce  agenciea 
have  the  op|x>rtunity  to  file  comments  on  filed 
applications  in  response  to  the  public  notice  issued 
once  an  application  is  accepted  for  Commission 
processing.  See  §  16.9(d). 
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their  consultation  obligations  should  be 
excluded  from  the  consultation  process. 
These  commenters  also  suggest  that  the 
provision  should  be  revised  to  clarify 
that  any  agency  that  fails  to  timely 
comply  with  any  consultation 
requirement  should  be  prohibited  from 
participating  in  any  subsequent  stage  of 
the  consultation  process. 

The  proposed  waiver  provisions  are 
\Tgorou8ly  opposed  by  many  of  the 
agency  and  other  commenters. '•»  These 
commenters  state  that  it  would  be 
inappropriate  to  penalize  agencies  for 
failing  to  timely  meet  their  consultation 
obligations,  since  workload  demands 
and  other  factors  may  legitimately 
prevent  them  from  attending  meetings  or 
providing  written  comments  in  a  timely 
manner.  They  recommend  that  the 
waiver  provisions  either  be  eliminated 
or  revised  to  provide  for  advance 
written  notice  and  other  procedures 
before  an  agency  can  be  deemed  to  have 
waived  consultation. 

The  majority  of  these  commenters 
have  misconstrued  the  purpose 
underlying  proposed  S  16.8(e).  The 
purpose  was  not  to  penalize  resource 
agencies  failing  to  timely  comply  with 
an  obUgation  imposed  on  them  by 
excluding  them  from  further 
consultation  on  a  project.  Rather,  the 
purpose  was  to  enable  an  applicant  to 
proceed  to  the  next  step  in  the 
consultation  process  without  waiting  for 
an  untimely  agency  to  fulfill  its 
obligations  under  a  previous  step  of  the 
process.  The  Commission  did  not  intend 
to  imply  by  this  provision  that  the 
failure  of  a  resource  agency  to  meet  a 
requirement  in  a  timely  fashion  would 
result  in  its  exclusion  from  further 
consultation  on  a  project:  an  untimely 
agency  would  be  allowed  to  participate 
in  subsequent  consultation  steps.  Thus, 
while  an  agency  could  not  prevent  an 
applicant  from  holding  the  initial  joint 
meeting  by  uiueasonably  refusing  to 
attend  the  meeting,  the  agency  would 
not  be  prohibited  from  submitting 
written  comments  pursuant  to 
5  16.8(b)(4). 

The  Commission  is  revising  S  16.8(e) 
to  clarify  iU  intent  The  Commission  is 
also  clarifying  proposed  i  16.8(e)(1)  to 
specify  that  an  applicant  does  not  have 
to  comply  with  a  consultation 
requirement  as  to  a  particular  agency  if 
that  agency  waives  compliance  with 
that  requirement  in  writing.  Of  course,  if 
all  relevant  resource  agencies  waive  in 
writing  compliance  with  a  consultation 
requirement,  a  potential  applicant  does 


not  have  to  meet  the  requirement  at 
aU.'" 

The  Commission  acknowledges  the 
possibility  of  tardy  and  unresponsive 
resource  agencies  expressed  by  some  of 
the  commenters.  However,  the 
Commission  does  not  believe  it  would 
be  consistent  with  its  obligations  under 
the  FPA  and  other  statutes  to  consult 
with,  and  consider  the  views  and 
recommendations  of.  various  specified 
agencies  if  it  excluded  them  from  the 
consultation  process  for  relatively 
insignificant  failures  to  meet 
consultation  deadlines.  Furthermore,  as 
discussed  previously,  studies  requested 
after  the  conclusion  of  first-stage  agency 
consultation  are  subject  to  the  dispute 
resolution  process  and  do  not  have  to  be 
completed  prior  to  filing  an  application. 
Thus,  a  resource  agency  that  fails  to 
timely  comply  with  a  consultation 
provision  would  not  be  able  to  interfere 
with  a  potential  applicant's  ability  to  file 
an  application  in  a  timely  manner. 

6.  Documentation  of  Agency 
Consultation. 

In  the  NOPR.  the  Commission 
proposed  (in  S  16.8(f))  to  require 
applicants  to  include  in  the  Exhibit  E 
(Environmental  Report)  of  their  filed 
applications,  certain  specified 
information  documenting  their 
compliance  with  the  consultation 
regulations.  Included  in  this  provision 
was  a  requirement  to  explain  how  and 
why  the  proposed  project  would,  would 
not.  or  should  not,  comply  with  relevant 
comprehensive  plans. ''^  In  response  to 
suggestions  made  by  EEI  and  Montana 
NatiU'al  Resources,  the  Commission  is 
revising  this  provision  to  clarify  that  the 
comprehensive  plans  intended  to  be 
covered  by  this  provision  are  those 
referenced  in  section  10(a)(2)(A)  of  the 
FPA  ***  as  defined  by  Commission 
regulations."*  The  Commission  is  also 
requiring  applicants  to  indicate  whether 
any  relevant  state  or  Federal  resource 
agency  has  determined  the  consistency 
of  the  proposed  project  with  any  such 
plan.*" 


•••  See.  e.g..  the  conunenti  of  tlie  DepartmenU  of 
Commeree  and  the  Interior.  WUdlife  Federation  and 
Knenda  of  the  Earth. 


'••  Aa  diicuaaed  in  Part  IV.H.3.d..  Bupra.  PG&E 
tuggestt  that  applicant*  not  be  required  to 
incorporate  into  their  Bled  apphcations  late-filed 
agency  comment*  on  their  draft  applications. 
Pursuant  to  {  ie.8(e).  an  applicant  could  do  this 
without  penalty.  However,  such  applicants  should 
forward  to  the  Commission  any  such  late-filed 
comments  once  they  are  received,  together  with  any 
comments  the  applicant  has  in  response  to  them. 

'•'  Proposed  1 16.8(0(6). 

'  »•  16  U.S.C.  I  803(a)(2)(A)  (1982  and  Supp.  1988). 

' "  See  18  CFR  2.19  (1988). 

■  •0  Although  the  ultimate  determination  regarding 
the  consistency  of  a  project  with  a  section 
10(a)(2)(A)  comprehensive  plan  will  be  made  by  the 
Commission,  information  regarding  an  agency's 
determination  regarding  consistency  will  assist  the 


The  EPA  suggests  that  8  16.8(f)  be 
revised  to  require  the  Commission  to 
hold  a  public  hearing  in  any  state 
located  upstream  or  downstream  of  a 
project  if  the  state  objects  to  the  project 
and  notifies  a  Regional  EPA 
Administrator  that  the  project  will 
violate  the  water  quality  standards  of 
the  upstream  or  downstream  state. 
Wildlife  Federation  suggests  that  the 
section  be  revised  to  require  potential 
applicants  to  include  in  their 
applications  information  regarding 
cumulative  environmental  impacts. 

Neither  of  the  suggested  revisions  is 
necessary.  As  to  the  EPA's 
recommendation.  Section  401(a)(2)  of 
the  Clean  Water  Act  already  requires 
the  Commission  to  hold  hearings  under 
certain  circumstances  in  downstream 
states  whose  water  quality  standards 
may  be  violated  by  a  project  located  in 
an  upstream  state.***  Upstream  states 
may  make  their  views  known  at  any 
time  during  the  application  process.  The 
Commission  will  fully  consider  all 
relevant  water  quality  issues  and  will 
hold  evidentiary  hearings  if  material 
issues  of  fact  are  in  dispute. 

With  regard  to  WUdlife  Federation's 
suggestion,  as  the  Commission 
explained  in  Skykomish  River  Hydro, 
Inc.,^'*  tigencies  can  request  during  the 
agency  consultation  process  the 
gathering  of  information  related  to  the 
project  needed  to  assess  cumulative 
environmental  impacts.  However,  a 
potential  applicant  would  not  be 
responsible  for  conducting  studies  to 
gather  data  on  other  projects  that  may 
be  necessary  to  assess  cumulative 
environmental  impacts  of  those  projects 
and  the  potential  applicant's  project 
Also,  the  Commission  itself  will 
examine  ciunulative  impacts  during  its 
National  Environmental  Policy  Act 
process  when  appropriate. 

7.  Confidentiality  of  Pre-Filing 
Submissions 

The  Commission  proposed  in  the 
NOPR  (§  16.8(g))  to  permit  potential 
applicants  to  request  confidential 
treatment  of  any  information  submitted 
to  the  Commission  during  pre-filing 
consultation,  and  to  treat  any  such 
request  in  accordance  with  the 
confidentiality  provisions  of  the 


Commission  in  evaluating  this  issue.  Commission 
staff  has  reviewed  plans  filed  with  the  Commission 
to  determine  whether  they  are  section  10(a)(2)(A) 
comprehensive  plans.  Lists  of  plans  found  to  be 
section  10(a)(2)(A)  plans  are  available  from  the 
Director. 

>  •  ■  Se«  City  of  Fort  Smith.  Arkansas.  44  FERC  \ 
81.160  (1968). 

'•«  39  FERC  I  61.361  (1987);  42  FERC  f  61J83 
(1988);  and  43  FERC  1  61.123  (1988). 
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Freedom  of  Information  Act  (FOLA) 
embodied  in  S  388.112  of  the 
Commission's  regulations.*"  The 
Commission  also  indicated  in  the 
preamble  to  the  NOPR***  that  the 
proposed  confidentiality  provision 
pertained  only  to  information  released 
by  the  Commission,  and  that  other 
Federal  and  state  agencies  have  their 
own  regulations  and  procedures 
governing  the  release  of  information. 
However,  the  Commission  encouraged 
resource  agencies  to  consider  the 
Commission's  determination  that  certain 
pre-filing  consultation  information  is 
exempt  from  disclosure  in  deciding  on 
their  treatment  of  such  materials.***  A 
number  of  commenters  suggest 
elimination  or  revision  of  this  proposed 
section. 

EEI  states  that  given  the  large  number 
of  resource  agencies  that  must  be 
consulted,  the  risk  of  disclosure  of 
confidential  information  is  great 
According  to  EEI.  unless  additional 
provisions  are  added,  applicants  will 
postpone  consultation  as  long  as 
possible  to  avoid  possible  disclosure  of 
their  plans  to  potential  competitors, 
which  would  be  contrary  to  the  early 
and  expeditious  consultation  envisioned 
by  S  16.8.  It  therefore  suggests  that  an 
additional  provision  be  added  to 
i  16.8(g]  that  would  aliow  potential 
applicants  to  request  resource  agencies 
to  maintain  the  confidentiality  of 
information  concerning  the  applicant's 
plans,  supporting  studies,  or  other 
materials  prepared  by  or  on  behalf  of 
the  applicant  Under  EEI's  proposal,  if  a 
resource  agency  declines  to  maintain  the 
confidentiality  of  any  such  information, 
it  would  waive  the  opportumty  to 
consult  with  the  applicant  with  respect 
to  such  information. 

EEI  also  suggests  language  that  would 
permit  resource  agencies,  in  consulting 
with  competing  applicants,  to  offer 
comments  or  opinions  based  on  their 
examination  of  the  confidbntial 
information,  as  long  as  the  plans  of  the 
applicant  requesting  confidential 
treatment  and  the  source  of  the 
information  were  not  revealed.  Finally. 
EEI's  proposal  would  exclude  from  the 
confidentiality  provisions,  information 
required  to  be  made  available  to  the    ; 
public  pursuant  to  S  16.7.  and 
applications  and  related  documents 
once  they  are  filed. 

Alabama  Power  supports  the 
proposed  confidentiality  provisions  and 
suggests  that  they  continue  throughout 


■•>  Draft  applications  submitted  to  Commission 
staff  for  review  pursuant  to  18  CFR  4.32(h)  (1968) 
fall  within  the  scope  of  this  provision. 

'•*  See  NOPR  preamble  at  38. 

»•»  See  NOPR  preamble  n.  85  at  3a 


the  entire  application  preparation 
process.  American  Paper  and  Long  Lake, 
apparently  under  the  impression  that  the 
confidentiality  provisions  would 
continue  throughout  the  hcensing 
process,  suggest  that  the  confidentiaUty 
provisions  apply  only  until  the  deadline 
for  filing  final  amendments.  Georgia 
Power  suggests  that  the  Commission 
require  all  state  and  Federal  agencies  to 
keep  confidential  information  obtained 
bom  potential  applicants  during 
consultation;  it  believes  that  the 
Commission  has  the  authority  under  the 
FPA  to  implement  such  a 
requirement*** 

Douglas  County  PUD  and  Grant 
County  PUD  object  to  the  proposed 
confidentiality  provisions,  noting  that 
municipal  applicants  would  be  covered 
by  state  open-record  laws.  They  contend 
that  it  would  be  inequitable  to  provide 
private  applicants  with  confidential 
treatment  while  municipal  applicants' 
plans  would  be  available  through  the 
state  open-record  laws.  The  Northern 
California  Agency  contends  that  it  is 
contrary  to  the  public  disclosure 
provisions  of  the  FPA,  as  added  by 
ECPA.  to  require  entities  wishing  to 
obtain  confidential  information  to  go 
through  the  FOIA  process  to  obtain  it. 
Seattle  Light  suggests  that  the 
Commission  revise  the  provision  to 
provide  guidance  regarding  the  type  of 
information  that  will  be  given 
confidential  treatment  Montana  Natural 
Resources  suggests  that  the  Commission 
clarify  that  state  open-record  laws  are 
not  pre-empted. 

American  Rivers  objects  to  proposed 
§  16.8(g),  contending  that  it  will  interfere 
with  the  public's  ability  to  learn  about 
proposed  projects.  It  also  contends  that 
eliminating  the  provision  will  foster 
competition,  since,  if  competitors  are 
aware  of  each  other's  proposals,  they 
will  be  more  likely  to  make  vigorous 
efforts  to  outdo  each  other.  Finally, 
American  Rivers  requests  that  the 
provision  be  clarified  to  indicate 
whether  information  is  exempt  from 
disclosure  merely  on  the  basis  of  an 
applicant's  request  or  only  in 
accordance  with  the  standards  for 
exemption  from  disclosure  established 
by  FOIA.  American  Rivers'  comments 
are  supported  by  Friends  of  the  Earth. 
The  Department  of  Commerce  indicates 
that  confidential  treatment  should  be 
allowed  only  as  permitted  by  FOIA. 

FOIA  is  a  disciostire  statute,  not  a 
confidentiality  statute.  Therefore,  the 
Commission  proceeds  uncler  the 
presumption  that  all  documents  should 


be  open  for  public  review,  unless  a 
statutory  exemption  in  FOIA  provides 
otherwise. 

The  purpose  of  proposed  5  16.8(g)  was 
to  provide  potential  applicants  with  a 
mechanism  to  keep  study  results  and 
technical  information  regarding  their 
proposals  free  from  wrongful 
appropriation  by  potential  competitors 
in  those  limited  situations  where 
exemption  ftx)m  disclosure  is  justified 
under  one  of  the  tests  of  FOIA. 
However,  from  the  comments  received  it 
is  clear  that  the  scope  of  the  provision 
was  not  adequately  explained  in  the 
NOPR.  The  provisions  of  §  16.8fg)  were 
not  intended  to  automatically  keep 
confidential  all  information  submitted 
throughout  the  licensing  process.  First 
we  intended  that  any  confidential 
treatment  afforded  to  submitted 
material  would  expire  upon  the  filing  of 
the  application  to  which  it  pertained. 
Second,  all  requests  for  confidential 
treatment  were  to  be  handled  in 
accordance  with  §  388.112  of  the 
Commission's  regulations,  which,  as 
explained  below,  does  not  guarantee 
confidentiality. 

Under  S  388.112.  when  a  request  for 
confidential  treatment  is  made 
Commission  staff  preliminarily  reviews 
the  requester's  written  justification  for 
nondisclosure  to  determine  whether  the 
procedures  set  out  therein  have  been 
followed  and  to  weed  out  requests  for 
confidential  treatment  that  are  clearly 
deficient  on  their  face.  Information  that 
passes  the  preliminary  review  is  then 
placed  in  a  nonpublic  file.  However,  the 
placing  of  the  information  in  such  a  file 
does  not  mean  that  the  information " 
qualifies  for  exemption  from 
disclosure.'*'  Requests  for  that 
information  can  be  made  pursuant  to 
FOIA.  If  a  FOIA  request  is  made  for 
such  information,  the  entity  requesting 
the  confidential  treatment  is  provided 
with  an  opportunity  to  respond  to  the 
request,  after  which  the  Commission  or 
its  designee  will  determine  if  the 
information  is  exempt  from  disclosure 
under  one  of  the  tests  set  out  in  the 
FOL\.»«* 

Third,  §  16.8(g)  would  not  affect  in 
any  way  an  existing  licensee's 
obligation  under  section  15(b)(2)  of  the 
FPA  to  make  certain  information 
available  to  the  public  for  review  and 
reproduction  at  the  time  the  existing 
licensee  files  its  notice  of  intent 
pursuant  to  section  15(b)(1)  of  the  FPA. 
Consequently,  existing  licensees  would 


"•  Rochester  Gas,  Southern  California  Edison 
and  others  generally  support  the  confidentiality 
provisions. 


'•' See  18  CFR  388  112(e)  (1988). 

'"  See  18  CFR  388.11 2(d|  and  (e)  ;i988).  See  5 
use.  i  5S2(b)  (1982)  for  the  grounds  which  justify 
an  exemption  from  disclosure. 
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still  have  to  make  available  all  of  the 
detailed  infonnation  required  by 

Fourth,  and  although  the  NOPR  was 
not  clear  on  thia  point.  I  ie.8(g)  was  not 
intended  to  keep  potential  applicants' 
general  development  plans  free  from 
disclosure.  As  suggested  by  American 
Rivers,  competitors  will  be  more  likely 
to  make  their  best  efforts  to  outdo  each 
other  if  they  are  aware  of  each  others' 
general  development  proposals. 
Although  disclosure  of  this  Information 
may  encourage  applicants  to  delay  the 
initiation  of  consultation  in  some  cases, 
the  possibility  that  an  applicant  may 
have  its  appUcation  rejected  or 
dismissed  for  its  failure  to  complete 
consultation  as  required  by  i  16.8  prior 
to  filing  its  application  should  reduce 
such  delay  to  a  minimum.  As  to  the 
withholding  of  actual  development 
pro{>osal8  until  the  final  amendment 
point,  the  Commission  does  not  believe 
that  it  will  be  feasible  for  applicants  to 
substantially  revise  their  proposals  and 
conduct  necessary  studies  related 
thereto  during  the  limited  final 
amendment  periods.  Thus,  withholding 
of  actual  proposals  until  the  final 
amendment  point  is  unlikely. 

Finally,  any  confidential  treatment 
afforded  to  study  results  and  other 
detailed  information  by  this  proposal 
will  expire  upon  the  filing  of  the  related 
application.  Consequently,  the  public 
will  have  full  opportunity  to  review  and 
comment  on  all  of  the  information 
supporting  each  development  proposal. 
(The  public  will  already  have  available 
to  it  the  information  required  to  be 
disclosed  pursuant  to  Order  No.  496,  ED 
FERC  StaU.  ft  Regs.  1 30.812  (Apr.  28. 
1988).) 

The  Commission  continues  to  believe 
that  ( 16.8(g).  as  des'ribed  herein,  is  an 
appropriate  and  necessary  provision. 
Accordingly,  the  Commission  is 
retaining  i  16.8(g)  as  proposed,  writh  a 
revision  to  clarify  that  any  confidential 
treatment  afforded  to  information  under 
the  provision  expires  upon  the  filing  of 
the  related  application.  The  Commission 
is  also  revising  9  18.8(g)  to  specify  that 
the  S  16.8(b)(1)  information  packages 
will  not  be  subject  to  the  provisions  of 
subsection  (g).  This  is  consistent  with 
the  original  intent  of  S  16.8(g)  that 
general  development  plans  were  not  to 
be  kept  confidential,  and  is  necessary  in 
light  of  the  fact  that,  as  discussed  in  Part 
IV.HA  infra,  potential  applicants  will  be 
required  to  make  their  {  ie.8(b)(l) 
information  packages  available  to  the 
public  for  inspection  and  reproduction 
prior  to  conducting  the  1 16.8(b)(2)  joint 


meeting  with  resource  agencies  and  the 
public 

The  Commission  rejects  the 
suggestions  of  some  of  the  commenters 
to  extend  the  confidentiality  coverage 
through  the  final  amendment  period  or 
evenlater,  because  this  would  interfere 
with  the  public's  ability  to  meaningfully 
review  and  comment  on  filed 
applications.  While  the  Commission  is 
cognizant  of  the  potential  inequities 
advanced  by  Douglas  County  PUD  and 
Grant  County  PUD,  it  does  not  believe 
that  these  inequities  override  the 
competitive  benefits  discussed  above. 

The  Commission  also  declines  to 
articulate  the  specific  types  of 
information  that  will  be  protected  bom 
disclosure,  as  suggested  by  some  of  the 
commenters.  The  Commission  believes 
that  decisions  regarding  the  disclosure 
or  non-disclosure  of  information  are  best 
made  on  a  case-by-case  basis  in 
accordance  with  the  tests  governing 
privilege  set  out  in  the  FOIA,  as 
interpreted  by  the  courts.  Generally, 
however,  the  Commission  anticipates 
that  most  requests  for  confidential 
treatment  will  be  trade  secrets  and 
commercial  or  financial  information 
which  is  privileged  and  confidential 
pursuant  to  5  U.S-C  S  552(b)(4)  (1982). 

The  Commission  also  does  not  believe 
it  would  be  appropriate  to  hold  that  a 
resource  agency  that  refuses  a  request 
for  confidential  treatment  of  information 
has  waived  consultation  as  to  that 
informatioa  as  suggested  by  EEI.  This 
may  lead  to  more  instances  of  agency 
disclosure  of  information  an  applicant 
wants  held  confidential.  Nevertheless, 
the  Commission  does  not  believe  that 
resource  agencies'  rights  to  consult 
pursuant  to  various  provisions  of  the 
FPA  and  other  statutes  can  be 
abrogated  by  their  unwillingness  or 
inabUity  to  accord  confidential 
treatment  Also,  as  to  state  agencies,  the 
Commission  does  not  beUeve  that  it 
would  be  appropriate  to  interfere  with 
state  open-record  laws.'''*' 
8.  Public  Participation  in  Pre-filing 
Consultation 

Several  of  the  commenters  suggest 
that  S  16.8  should  be  revised  to  provide 
for  public  involvement  in  the 
consultation  process,  arguing  that  the 
public  has  no  opportimity  to  participate 
effectively  in  the  pre-filing  consultation 
process  and  that  this  exclusion  seriously 
and  unfairly  disadvantages  the  public. 
They  contend  that  pre-filing  consultation 


>••  Sm  Onkr  No.  40S.  M^pira. 


>'<>  Of  couTM,  u  it  did  in  tha  NOPR.  tb« 
CommiMion  encourage*  both  Federal  and  (tale 
resource  agencie*  to  coniider  the  Commistion't 
detennination  regarding  diiclosure  in  individual 
caaet  of  study  result*  and  other  detailed 
Information  in  determining  how  they  will  handle  the 
same  material*. 


has  become  increasingly  important  in 
recent  years,  evolving  from  a  vehicle  for 
identifying  and  resolving  information 
requirements  into  a  vehicle  for  resolving 
substantive  issues  outside  the  formal 
hcensing  process,  and  that  the  proposed 
regulations  place  even  more  weight  on 
the  consultation  process  to  resolve 
substantive  issues.  They  also  maintain 
that  pre-filing  consultation  is  even  more 
significant  in  reUcensing  proceedings 
than  in  original  licensing  proceedings, 
since  the  heart  of  relicensing  is  the 
development  of  appropriate  mitigation 
and  enhancement  measures.  Finally, 
they  argue  that  resource  agencies 
involved  in  the  consultation  process 
cannot  adequately  represent  all  aspects 
of  the  public  interest. 

American  Rivers  suggests  that  S  16.8 
be  revised  to  permit  any  person  or  group 
to  become  a  formal  intervener  in  the 
proceeding  after  the  existing  licensee's 
notice  of  intent  is  filed  and  publicly 
noticed  under  9  16.6(d),  and  that  those 
intervenors  be  included  in  the  entire 
consultation  process  and  be  vested  with 
rights  identical  to  those  of  the  resource 
agencies.  Trout  Unlimited,  which  raises 
concerns  paralleling  those  of  American 
Rivers  on  the  issues  of  public 
participation,  suggests  that  the 
newspaper  notice  issued  after  the  filing 
of  the  notice  of  intent  indicate  that  any 
private  citizen  or  organization  can 
become  involved  in  the  consultation 
process.  It  suggests  that  public 
participants  either  be  granted  status 
equal  to  that  of  an  agency  or  that  they 
be  notified  of  meetiivgs  and  be  given 
summaries  of  meetings  and  copies  of 
information  provided  diuing  the 
consultation  process.  Washington 
Ecology  urges  modification  of  the 
section  to  permit  intervention  at  the 
earliest  possible  time  and  suggests 
allowing  intervention  at  the  notice  of 
intent  stage.  It  also  suggests  that  notice 
be  given  in  the  Federal  Register  and  that 
entities  be  provided  with  45  days  in 
which  to  file  motions  to  intervene. 

Wildlife  Federation  also  urges  the 
Commission  to  allow  public  intervenors 
opportimities  for  formal  and  informal 
participation  in  pre-filing  consultation. 
In  Wildlife  Federation's  view,  a  formal 
proceeding  has  begun  as  soon  as  a 
notice  of  intent  is  filed  imder  9  16.6,  and 
an  interested  public  party  must  be 
allowed  either  to  intervene  formally  in 
those  proceedings,  or  to  comment 
informally,  and  to  participate  in 
meetings  and  have  access  to  project 
sites.  Wildlife  Federation  also  suggests 
that  if  there  is  concern  about  breaches 
of  confidentiality  during  the  consultation 
process,  the  Commission  could 
encourage  the  signing  of  an  appropriate 
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confidentiality  agreement  by  a  public 
participant.  In  the  alternative,  Wildlife 
Federation  suggests  that  the 
Commission  could  discourage  espionage 
by  competitors  by  providing  that 
applicants  that  obtain  confidential 
information  about  another  applicant 
from  intervenors  would  be  subject  to 
denial  of  their  license  applications. 

Seattle  Light  also  recommends  that 
the  Commission  specify  in  its 
regulations  how  intervenors  may 
participate  in  the  consultation  process, 
arguing  that  early  participation  by 
interested  parties  during  the 
consultation  process  would  help  reduce 
unnecessary  adverserial  confrontation 
and  litigation  at  the  time  of  relicensing. 
Finally,  Friends  of  the  Earth  supports 
the  recommendations  of  American 
Rivers  and  suggests  that  public 
intervenors  in  the  consultation  process 
be  allowed  to  have  access  to  existing 
project  sites  if  necessary  for  responsible 
and  informed  involvement  in  the 
proceeding. 

A  number  of  the  other  commenters.  in 
their  reply  comments,  object  to  the 
proposals  to  require  pubUc  participation 
in  the  9  16.8  consultation  process. 
Alabama  Power  states  that  it  is  the 
responsibility  of  the  resource  agencies 
to  determine  the  extent  of  the  public's 
coi.cems  and  to  voice  those  concerns  in 
the  consultation  process.  Furthermore, 
suggests  Alabama  Power,  including 
private  organizations  with  narrow, 
parochial  concerns  in  the  consultation 
process  risks  meetings  too  large  and 
unwieldy  to  control  numerous 
unjustified  study  requests,  and  an 
insurmoimtable  number  of 
disagreements  referred  to  the  Director 
under  the  dispute  resolution  process. 

EEI  contends  that  public  participation 
in  the  consultation  process  would  be 
unnecessary,  imreasonable,  and 
possibly  unworkable.  EEI  points  out  that 
projects  evolve  during  the  consultation 
process  and  that  persons  with  a 
perceived  interest  when  the  section 
15(b)(1)  notice  is  given  may  have  no 
interest  in  the  project  by  the  time  the 
application  is  put  in  final  form  and  filed. 
Also,  EEI  contends  that  allowing  private 
parties  to  secure  intervenor  status 
during  consultation  could  chill 
communications  between  the 
Commission  and  applicants,  agencies, 
and  the  potential  interveners  themselves 
as  a  result  of  the  Commission's  ex  parte 
regulations,*"  which  would  become 
applicable  once  a  formal  proceeding 
was  established. 

EEI  also  contends  that  allowing  the 
pubUc  to  intervene  in  the  consultation 


process  would  destroy  the  ability  of 
applicants  to  keep  their  plans 
confidential,  and  that  the  confidentiaUty 
protection  measures  suggested  by 
Wildlife  Federation  wotild  be 
unenforceable.  EEI  states  that  interested 
groups  and  individuals  already  have  a 
mechanism  for  participating  in  the 
process,  since  they  can  review  the 
information  made  available  by  existing 
licensees  pursuant  to  9  16.7  and,  based 
on  that  review,  communicate  any 
concern  they  have  to  the  appropriate 
resource  agency,  which  in  turn  can  then 
decide  if  and  how  those  concerns  should 
be  addressed  during  the  consultation 
process.  EEI  points  out  that  public 
participation  in  the  consultation  process 
is  not  required  in  either  original 
licensing  or  amendment  proceedings. 
Finally,  EEI  points  out  that  the  proposals 
for  public  participation  seem  to  relate 
only  to  existing  licensees,  as  a  result  of 
their  filing  of  notices  of  intent,  and  that 
potential  competitors,  since  they  are  not 
required  to  file  notices  of  intent,  would 
not  be  subject  to  public  participation. 

Idaho  Power  contends  that  allowing 
private  peirties  to  participate  in  the 
consultation  process  would  be 
destructive,  since  they  have  no  statutory 
authority  or  responsibility,  are 
answerable  to  no  one,  and  have  varying 
degrees  of  ability  and  expertise.  Idaho 
Power  suggests  that  private  groups 
should  make  their  concerns  known  to 
the  entities  created  by  law  to  oversee 
the  various  relevant  resources:  the  state 
and  Federal  resource  agencies.'^* 

The  Commission  recognizes  that  some 
relevant  resource  issues  may  not 
become  apparent  tmtil  raised  in 
response  to  the  pubUc  notice  issued 
when  the  application  is  filed  and 
accepted. 

Consequently,  allowing  the  public  to 
participate  in  consultation  would  be 
beneficial  to  the  extent  that  relevant 
issues  are  identified  earUer  in  the 
process. 

We  also  recognize  that  local  residents 
and  other  interested  persons  have  a 
strong  and  legitimate  interest  in 
knowing  the  status  of  a  hydroelectric 
project  in  their  vicinity.  Such  persons 
might  well  be  affected  by  proposed 
expansions  or  improvements.  Riparian 
property  owners  might  be  affected  by 
contemplated  sdterations  in  reservoir 
and  flow  levels.  Local  residents  may 
have  knowledge  about  enviroimiental 
problems  associated  with  the  past 
present  or  projected  future  operations  of 
the  project  and  may  have  excellent 
suggestions  for  ameliorating  such 


problems  or  f>otential  problems.  Finally, 
even  if  local  residents  do  not  have 
specific  questions,  complaints  or 
suggestions,  at  &e  very  least  they 
clearly  have  an  interest  in  knov^ing 
what  is  going  on  in  their  neighborhood. 
It  is  important  that  potential  applicants 
actively  seek  out  the  views  of  local 
residents  and  other  interested  p>ersons. 
afford  them  an  opportunity  to  express 
those  views,  and  provide  meaningful 
information  on  the  reUcensing  process. 

Accordingly,  and  in  order  to  have 
potential  appUcants  obtain  the  views  of 
the  pubUc  regarding  significant  resource 
issues  that  should  be  addressed  in  any 
application  for  new  Ucense  that  may  be 
filed,  the  Commission  is  adding  a  new 
9  16.8(b)(3)  to  specify  that  members  of 
the  public  may  attend  and  participate  in 
the  9  16.8(b)(2)  joint  meeting  with 
resource  agencies.  The  Commission  is 
also  adding  a  new  9  lB.8(i)  which 
requires  potential  applicants  to  pubUsh 
notice  of  the  joint  meeting  at  least  14 
days  in  advance  in  a  local  daily  or 
weekly  newspaper.*'"  In  order  to  aid 
the  public  in  its  understanding  of  the 
proposed  project,  this  new  provision 
also  requires  potential  applicants  to 
make  the  9  16.8(b)(1)  information 
package  available  to  the  public  for 
inspection  and  reproduction  from  the 
date  of  the  notice  to  the  date  of  the  joint 
meeting.*''*  Finally,  new  9  16.8(i) 
specifies*^*  that  the  form  and  manner  in 
which  this  information  is  to  be  made 
available  for  pubhc  inspection  and 
reproduction  is  to  be  governed  by  the 
provisions  of  redesignated  9  16.7(e),  as 
promulgated  by  Order  No.  496,  supra. 

The  Commission  recognizes  that  state 
and  federal  resource  agencies  have  their 
own  practices  and  procedures,  which 
may  be  based  on  their  own  underlying 
statutory  authority.  The  public 
participation  provisions  adopted  herein 
are  not  intended  to  conflict  or  be 
inconsistent  with  these  other  statutory 
and  regulatory  provisions.  The 
Commission  intends  for  resource 
agencies  to  attend  the  9  16.8(b)(2)  joint 
meetings,  and  encourages  them  to 
participate  in  those  meetings  to  the  full 
extent  that  such  participation  would  not 
be  inconsistent  with  the  resource 
agencies'  own  practices  and  procedures, 
and  their  statutory  and  regulatory 
responsibilities. 

We  also  note  that  the  failure  of  a 
resource  agency  to  request  the 


•"  See  IS  CFR  385.22m  et  seq.  C198S). 


>■»•  Georgia  Power.  Public  Pool  Rochester  Ga*. 
and  Wisconsin  Public  Service  express  similar 
concern. 


>"Seenewil6Ji(iKl). 

"•  See  new  f  16.8(iM2)(i)- 

>'•  See  new  {  ie.S(i)(2Kii).  New  f  ie.S(i)(2)(iu) 
requires  polmtia]  applicants  to  make  the 
{  lB.S(b)(l)  informabon  package  available  for 
inspection  by  the  public  at  the  joint  meelins- 
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preparation  of  a  certain  study  does  not 
mean  that  the  study  will  not  be  done. 
Applicants  are  required  by  the 
Conunission's  regulations  governing  the 
content  of  applications  *^*  to  consider 
and  address  all  relevant  resource  issues 
in  their  applications.  The  failure  of  an 
agency  to  request  a  study  regarding  a 
resource  will  not  excuse  an  applicant 
from  addressing  that  resource  issue, 
either  in  its  application  or  in  response  to 
a  Commission  deficiency  or  additional 
information  letter.  Thus,  potential 
applicants  will  be  consulting  with 
various  interest  groups  informally  in 
order  to  adequately  address  resource 
issues  of  interest  to  these  groups,  and 
the  public  is  encouraged  to  bring  any 
issues  not  fully  covered  to  the  attention 
of  the  Commission. 

To  make  the  Commission  aware  of  the 
issues  once  an  application  has  been 
filed,  private  entities  are  encouraged  to 
forward  to  the  Conunission  any  written 
correspondence  between  them  and 
potential  applicants  and  resource 
agencies.'"  After  filing  of  the  license 
application,  private  entities,  to  the 
extent  they  believe  their  concerns  have 
not  been  addressed,  should  file 
comments  or  interventions  with  the 
Commission  articulating  their  position 
and  explaining  why  they  believe 
additional  studies  should  be  performed 
or  additional  issues  addressed. ^^* 

Finally,  and  contrary  to  the 
contentions  of  American  Rivers  and 
other  commenters.  relicensing 
proceedings  are  no  different  &om 
original  licensing  proceedings  in  terms 
of  Commission  consideration  of 
agreements  between  applicants  and 
resource  agencies  regarding 
environmental  protection,  mitigation, 
and  enhancement  measures.  In  each 
case,  the  Commission  will  review  any 
agreed-upon  measures  and 
independently  determine,  pursuant  to 
the  requirements  of  the  FPA,  whether 
such  measures  are  appropriate  and  in 
the  public  interest.  The  Commission  may 
decline  to  incorporate  the  measures  into 
a  license  if  it  concludes  that  they  are  not 


>^*  Sm  IB  CFR  4.41, 4.51,  and  4.S1  (1968).  TheM 
provif  iont  ar«  tpplicable  to  applicatioiu  for  new 
licenM.  Set  |  ia9(b)(2). 

•'^  New  1 16.8(0(2)  raquirM  applicants  to  include 
in  their  appiicationa  any  letters  from  the  public 
containiqg  coounenta  and  recominendationa. 

■^*  Hm  Commiaslon  recognizes  that  in  some 
cases  potential  applicants  and  resource  agencies 
may  refuse  to  consider  private  entities'  suggestions 
regarding  studies.  However,  the  Commission 
believes  that  the  relicensing  scheme  established  by 
ECPA  provides  both  potentidl  applicants  and 
resouroa  agencies  with  incentives  to  adequately 
address  the  concerns  of  private  entities  during 
consultation.  Therefore,  the  situationa  where  the 
concema  of  private  entities  are  ignored  should  b« 
minimal. 


appropriate,  and  may  adopt  different 
measures  in  lieu  thereof. 

9.  Indian  Tribes 

In  the  NOPR,  the  Commission 
requested  comments  on  the  most 
appropriate  mechanism  to  ensure  that 
the  concerns  and  recommendations  of 
Indian  tribes  are  fully  considered  by  the 
Commission  in  relicensing 
proceedings/*^"  The  Commission 
specifically  noted  that  section 
10(a)(2)(B)  of  the  FPA'*"  requires  the 
Commission  to  consider  the 
recommendations,  including  fish  and 
wildlife  recommendations,  of,  inter  alin, 
Indian  tribes  affected  by  the  project. 
Also,  section  10(a)(3)  of  the  FPA»»» 
requires  the  Commission  to  solicit 
recommendations  from,  inter  alia,  those 
Indian  tribes  for  proposed  terms  and 
conditions  to  be  considered  by  the 
Commission  for  inclusion  in  the  license. 
The  Commission  also  noted  in  the  NOPR 
that  the  legislative  history  of  ECPA 
raises  the  question  of  whether  Indian 
tribes  shodd  be  permitted  to  participate 
in  the  FPA  section  10(j)  process  to 
resolve  disputes  between  fish  and 
wildlife  agencies,  license  applicants, 
and  the  Commission.**' 

Two  commenters  suggest  that  a 
separate  rulemaking  proceeding  should 
be  initiated  *•'  to  consider  the 
involvement  of  Indian  tribes,  either 
because  it  is  not  germane  to  rehcensing 
or  because  the  issue  should  be 
discussed  with  the  tribes  and  the 
Interior  Department  before  the 
Commission  issues  a  proposal. 

The  Columbia  Commission  interprets 
the  legislative  history  of  ECPA  as 
expressing  an  intent  to  "grant  the  tribes 
a  seat  at  the  decisionmaking  table": 
"given  the  clear  statutory  language 
creating  an  affirmative  obligation  for  the 
Commission  regarding  the  involvement 
of  Indian  tribes,"  the  Columbia 
Commission  expresses  concern  about 
the  absence  of  regulatory  provisions 
respecting  tribal  interests.  ••*  It  suggests 
that  affected  Indian  tribes  be  given  a 
role  in  the  consultation  process  similar 
to  those  of  resource  agencies;  that 
notices  of  meetings,  copies  of 
information,  and  correspondence  be 
transmitted  to  those  tribes;  and  tliat 
draft  documents  such  as  license 
conditions  and  orders  on  studies  be 
circulated  for  comment  by  those  tribes. 

The  Great  Lakes  Commission  also 
suggests  that  Indian  tribes  be  included 


"*  See  NOPR  preamble  at  la 

>•<•  le  U.S.C.  803(a)|2)(B)  (1962  and  Supp.  1988). 

>•>  16  U.S.C.  803(a)(3)  (1962  and  Supp.  1988). 

>■*  See  NOPR  preamble  at  1& 

■■*  Treaty  Council  and  Tacoma  Utilities. 

■  ■«  Columbia  Commission  at  2. 


in  the  consultation  process  and  that 
tribes  be  considered  as  resource 
agencies  for  all  consultation  purposes. 
The  Great  Lakes  Commission 
recommends  that  the  Commission 
provide  funds  or  otherwise  seek  funds 
on  behalf  of  Indian  tribes,  in  order  to 
permit  tribes  to  fully  consider  and 
evaluate  relicense  applications. 

The  Wisconsin  Department  states  that 
the  Commission,  as  part  of  the  Federal 
government  has  a  trust  responsibility 
for  Indian  tribes  and  that  licensees 
should  be  required  to  consult  with  tribes 
as  well  as  state  agencies.  It  suggests 
that  state  agencies  and  tribes  prepare 
memoranda  of  understanding  to  set  out 
procedures  for  jointly  determining  which 
studies  should  be  conducted  and  how 
mitigation  recommendations  will  be 
developed. 

Several  commenters  state  that 
existing  law  provides  the  tribes  with 
appropriate  mechanisms  to  bring  their 
concerns  and  recommendations  before 
the  Commission,  but  that  if  tribes  are 
permitted  to  participate  in  the 
consultation  process  they  should 
conform  to  the  requirements  placed  on 
resource  agencies.**'  The  Michigan 
Department  recommends  treating  tribes 
as  any  other  intervening  party  and  not 
as  intermediaries  between  agencies  and 
applicants. 

Idaho  Power  states  that  it  is  clear 
from  the  statute  that  Indian  tribes  were 
not  meant  to  be  included  in  the  FPA 
section  10(j)  process.  It  notes  that, 
although  ECPA  specifically  addressed 
the  interests  of  Indian  tribes  in  sections 
10(a)(2)(B)  and  10(a)(3)  and 
contemplates  their  participation  to  the 
degree  they  feel  their  interest  requires,  it 
did  not  make  Indian  tribes  into  agencies 
for  purposes  of  the  formal  consultation 
process,  American  Paper  states  that  the 
legislative  history  of  ECPA  does  not 
support  automatic  inclusion  of  Indian 
tribes  in  the  section  10(j)  process,  since 
that  would  be  a  modification  of  the 
Commission's  existing  obligations. 
American  Paper  suggests  that  interested 
tribes  be  permitted  to  participate  in  a 
specific  mediation  on  a  case-by-case 
basis,  and  that  the  standards  for  such 
tribal  participation  include  the  direct 
effect  the  project  will  have  on  that 
tribe's  reservation  and  whether 
participating  fish  and  wildlife  agencies 
are  expected  to  adequately  represent 
the  concerns  of  the  tribe. 

Tacoma  UtiUties  also  opposes  an 
across-the-board  standard  for  the 
participation  of  Indian  tribes,  because  a 
number  of  circumstances  must  be 


>•*  See,  e.g.,  the  commenta  of  Douglas  County 
PUD  and  Grant  County  PUD. 
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considered  in  order  to  determine  how  to 
treat  tribes  in  each  specific  case.  The 
EPA  suggests  that  comments  be  solicited 
by  mail  from  each  potentially  affected 
tribe,  and  from  national  and  regional 
intertribal  organizations  where 
appropriate.  Finally,  the  Department  of 
Commerce  suggests  that  Indian  tribes  be 
a  part  of  the  consultation  process. 

As  mentioned  previously,*'*  the 
Commission  will  be  preparing  a  NOPR 
to  develop  formal  procedures  for 
implementing  the  provisions  of  section 
10(j)  of  the  FPA.  Inasmuch  as  the  role 
Indian  tribes  will  play  in  the  section 
100)  process  will  be  addressed  in  that 
rulemaking  proceeding,  the  Conunission 
will  defer  consideration  of  the  above 
referenced  arguments  to  that 
proceeding,  in  order  to  avoid  prejudging 
the  issues  to  be  considered  therein. 

As  to  the  Commission's  obligations 
with  regard  to  Indian  tribes  under 
sections  10(a)(2)(B)  and  10(a)(3)  of  the 
FPA,  the  Commission  believes  it  is 
required  to  ensure  that  Indian  tribes  are 
directly  notified  of  existing  licensees' 
intentions  regarding  their  projects  and 
other  procedural  milestones  in 
relicensing  proceedings.  It  was  for  that 
reason  that  S  16,15(d)(3)  (redesignated 
S  16.6(d)(3)  by  this  final  rule)  specifies 
that  the  Commission  will  notify 
appropriate  Indian  tribes  by  mail  of 
notices  of  intent  filed  by  existing 
licensees  pursuant  to  section  15(b)(1)  of 
the  FPA.  Consistent  wath  this,  the 
Commission  is:  (1)  Revising  \  16.4  to 
specify  that  Indian  tribes  will  be  mailed 
copies  of  requests  for  acceleration;  (2) 
revising  S  16.9(d){l)(iii)  to  specify  that 
Indian  tribes  will  receive  direct  notice  of 
the  acceptance  of  relicense  applications 
by  the  Commission;  (3)  revising 
5  16.9(d)(2){ii)  to  specify  that  Indian 
tribes  will  be  mailed  copies  of  the 
procedural  notice  required  to  be  issued 
by  section  15(c)(1)  of  the  FPA;  and  (4) 
revising  S  16.10(a)  to  require  applicants 
to  provide  the  names  and  mailing 
addresses  of  Indian  tribes  with  land  on 
which  any  part  of  the  proposed  project 
would  be  located  or  which  the  applicant 
reasonably  believes  would  otherwise  be 
affected  by  the  proposed  project. 

The  Commission  does  not  believe, 
however,  that  potential  applicants 
should  be  required  to  consult  with 
Indian  tribes  as  part  of  the  formal 
consultation  procedures  established  by 
§  16.8.  First,  the  amendments  made  by 
ECPA  to  the  FPA  cleariy  require  the 
Commission  to  solicit  and  consider  the 
views  and  recommendations  of  Indian 
tribes  during  the  Commission's 
processing  of  filed  apphcations.  But 


nothing  in  ECPA  or  its  legislative  history 
indicates  that  Indian  tribes  were 
required  to  be  made  a  part  of  the 
consultation  process  that  occurs 
between  potential  applicants  and 
resource  agencies  before  applications 
are  filed. 

Second,  Indian  tribes  will  have 
available  to  them  the  same  opportunities 
for  making  their  concerns  and  views 
known  to  potential  appUcants,  resource 
agencies,  and  the  Commission  as  do 
other  private  entities.  Also,  and  as 
discussed  previously  in  relation  to 
general  public  participation  in  formal 
consultation,  applicants  are  required  to 
allow  the  public  to  review  the 
S  16.8(b)(1)  information  packages  and  to 
attend  the  S  16.8(b)(2)  joint  consultation 
meetings  with  resource  agencies.  Thus, 
the  potential  applicants  will  be 
informally  consulting  with  Indian  tribes 
to  ensure  that  resource  issues  affecting 
the  tribes  are  considered  and  addressed. 

The  Indian  tribes  also  will  be  able  to 
work  with  the  Bureau  of  Indian  Affairs 
of  the  Interior  Department  which  has  a 
direct  trust  relationship  with  the  tribes, 
to  ensure  that  the  tribal  views  and 
requests  for  appropriate  studies  are 
communicated  to  potential  apphcants 
during  the  %  16.8  consultation  process. 
Furthermore,  in  cases  where  project 
facilities  are  or  will  be  located  on  Indian 
reservation^  as  defined  in  the  FPA.**^ 
the  Interior  Department  will  be 
prescribing  mandatory  terms  and 
conditions  it  determines  are  necessary 
for  the  adequate  protection  and 
utilization  of  the  reservation  pursuant  to 
section  4(e)  of  the  FPA.'*'  Thus,  the 
Interior  Department  will  be  requesting 
during  the  S  16.8  consultation  process 
the  studies  it  deems  necessary  to 
formulate  these  provisions.*** 

Finally,  the  Commission  does  not 
believe  that  it  should  provide  or  arrange 
for  funding  to  assist  Indian  tribes  in 
their  review  of  applications.  Section 
10(e)  of  the  FPA  requires  the 
Commission  to  collect  from  all  licensees 
reasonable  annual  charges  for  the 
purpose  of  reimbursing  the  United 
States  for  the  costs  of  administering  Part 
I  of  the  FPA,  and.  fium  licensees  using 


'  ••  See,  e.g..  Part  IV.C,  supra. 


'•'  See  section  3(2)  of  the  FPA,  16  U.S.C.  796(2) 
(1962). 

>•■  See  City  of  Pasadena  Water  and  Power 
Department.  46  FERC 1 61.004  (1989),  where  the 
Commission  held  that  the  mandatory  conditioning 
authority  of  section  4(e)  of  the  FPA  applies  to 
relicensing  proceedings.  The  time  deadlines  and 
other  parameters  on  the  prescription  of  section  4(e) 
conditions  will  be  addressed  in  the  rulemaking 
proceeding  regarding  section  10(j)  of  the  FPA. 

"•  As  discussed  previously  [see  Part  IV.  H.2.e., 
supra],  the  reasonableness  and  necessity  of  studies 
related  to  mandatory  conditioning  authority 
requested  of  applicants  by  resource  agencies  are 
proper  subjects  for  dispute  resolution. 


tribal  lands,  reasonable  axmual  charges 
for  use  of  those  lands.  Congress  has 
specifically  addressed  in  section  10(e) 
the  conditions  and  circumstances  upon 
which  licensees  are  to  provide  funding 
to  be  used  on  behalf  on  Indian  tribes. 
Therefore,  the  Commission  does  not 
believe  it  would  be  consistent  with 
legislative  intent  to  read  into  section 
10(e)  an  obligation  on  the  part  of 
licensees  to  fund  Indian  review  of  their 
apphcations  for  new  Ucense  as  part  of 
their  obligation  to  pay  annual  fees  for 
the  administration  of  Part  I  of  the 
FPA.  >»<» 

10,  Miscellaneous 

a.  Automatic  Intervention.  The 
Department  of  Commerce  and 
Washington  Fisheries  request  that  the 
regulations  be  revised  to  provide  for 
automatic  intervention  in  a  reUcensing 
proceeding  for  every  agency 
participating  in  consultation  under 

S  16.8  for  that  project.  The  Commission 
rejects  this  suggestion,  since  it  believes 
that  agencies  wanting  to  participate  as 
formal  parties  to  a  relicensing 
proceeding  should  be  required  to 
demonstrate  their  level  of  interest  in  the 
proceeding  through  a  motion  to 
inter\'ene.  However,  as  indicated  in  a 
recent  policy  statement  late 
interventions  by  fish  and  wildlife 
agencies  will  be  permitted  in  the  context 
of  section  10(j]  proceedings,  at  least  on  a 
temporary  basis  pending  consideration 
of  these  and  related  issues  in  the 
rulemaking  proceeding  on  the 
procedural  implementation  of  section 
I0(j).*»* 

b.  Transition  Provisions.  The 
Commission  is  adding  a  transition 
provision  (new  §  16.8(j))  specifying 
which  provisions  of  S  16.8  have  to  be 
complied  with  by  applicants  that  have 
initiated  or  completed  agency 
consultation  pursuant  to  S  4.38  of  the 
Commission's  regulations.  This 
provision  is  in  response  to  concern 
expressed  by  a  number  of  the 
commenters  *•*  regarding  the 


'*°  Columtna  Commission  suggests  that 
i  16.8(a)(2)  be  revised  to  specify  that  the  Director 
will  provide  lists  of  affected  Indian  tribes  upon 
request.  However,  since  the  Director  will  not  know 
the  exact  configuration  of  potential  projects  at  this 
point  in  time,  he  would  not  be  able  to  determine 
which  Indian  tribes  would  be  affected  by  any 
particular  project.  In  any  event,  existing  licensees 
are  required  to  identify  affected  Indian  tnbes  in 
their  section  15(b)(1)  noUces.  See  i  16.7(b)(10).  Also, 
all  applicants  must  identify  affected  Indian  tribes  in 
their  apphcations.  See  }  16.10(<i)(t2). 

'•'  See  Order  No.  511.  supra. 

"*  See.  e.g..  the  comments  of  EEL  Montana 
Power.  Niagara  Mohawk,  and  Nebraska  Power. 
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applicability  of  the  consultation 
provisions  of  {  16.8  to  projects  where 
the  applicants  either  have  completed 
consultation  pursuant  to  S  4.38  of  the 
Commission's  regulations  and  filed  their 
applications,  or  have  already  initiated 
consultation  on  their  projects  pursuant 
to  9  4.3a 

Specifically,  S  16.8U)  exempts  from 
f  16.8  applications  filed  before  the 
effective  date  of  this  rule.»»»  In  addition, 
the  transition  provision  sp>ecifies  that 
applicants  do  not  have  to  comply  with 
certain  steps  of  S  16.8  if  they  have 
already  complied  with  the  comparable 
provisions  under  i  4.38.  »•*  Also,  the 
provision  requires  all  potential 
applicants  that  have  already  complied 
with  stage-one  consultation  under  %  4.38 
to  hold  a  pubhc  meeting  to  solicit  the 
views  of  the  public  regarding  significant 
resource  issues  that  should  be 
addressed  in  any  application  for  new 
license  that  may  be  filed. »••  The 
provisions  regarding  advance  public 
notice  of  the  meeting  and  availability  of 
certain  information  are  comparable  to 
those  specified  in  1 16.8(i). 

The  new  provision  requires  all 
requests  for  waiver  of,  or  clarification 
regarding,  the  appUcation  of  the 
transition  provisions  to  a  particular 
proceeding  to  be  submitted  to  the 
Director  within  90  days  from  the 
effective  date  of  this  final  rule.'**  This 
will  expeditiously  clear  up  any 
questions  regarding  which  aspects  of 
1 16.8  must  bie  compUed  with  by  a 
potential  applicant  that  has  already 
initiated  consultation  with  resource 
agencies  under  i  4.38. 

c.  Clarification  of  Commiasion's 
Obligations.  A  few  of  the  commenters. 
including  Washington  Wildlife  and  the 
Department  of  Commerce,  suggest  that 
the  regulations  specify  how  the 
Commission  itself  will  consult  with 
resource  agencies  and  Indian  tribes.  To 
the  extent  these  requests  relate  to 
procedures  under  section  10(j)  of  the 
FPA,  the  requests  will  be  addressed  in 
the  context  of  the  rulemaking  that  is 
being  developed  regarding  that  section. 
Generally,  however,  the  Commission 
will  continue  its  practice  of  seeking  the 
views  of  resource  agencies  through:  (1) 
The  documentation  of  agency 
consultation  contained  in  filed 
applications;  (2)  the  notices  of 
application  acceptances  mailed  direcdy 
to  resource  agencies  and  Indian  tribes 
by  the  Commission:  and  (3)  the 
requirement  that  applicants,  in 
responding  to  Commission  deficiency 


and  additional  information  letters,  seek 
and  obtain  the  views  and 
recommendations  of  relevant  resource 
agencies  in  appropriate  cases. 

/.  Notices  of  Intent  From  Competitors 

Section  15(b)(1)  of  the  FPA  requires 
existing  licensees,  at  least  five  years 
prior  to  the  expiration  of  their  licenses, 
to  file  notices  of  intent  regarding 
whether  they  intend  to  file  applications 
for  new  license.  Section  16.6  of  the 
regulations  contains  provisions 
regarding  the  filing  of  these  notices  of 
intent  by  existing  licensees. 

A  number  of  commenters  suggest  that 
the  Commission  also  require  potential 
competitors  to  file  notices  of  intent. 
According  to  Idaho  Power,  the  goal  of 
encouraging  competition  would  be 
advanced  if  the  existing  Ucensee  were  to 
leam  of  the  existence  of  a  competing 
applicant  as  soon  as  that  applicant 
initiates  consultation  with  resource 
agencies.  In  Idaho  Power's  words, 
"[tjhis  would  tend  to  sharpen  the 
applicant's  approach  to  the  project  and 
ensiue  that  the  applicant  is  not  'blind- 
sided'  by  an  application  filed  at  the  last 
minute  by  a  competitor."  '•'  EEI 
suggests  that  notices  of  intent  from 
competitors  be  filed  no  later  than  four 
and  one-half  years  prior  to  the 
expiration  of  the  relevant  license. 

As  pointed  out  by  the  Northern 
California  Agency  in  its  reply  comments, 
in  Order  No.  496,  which  promulgated 
1 16.6.  the  Commission  considered  and 
rejected  the  suggestion  that  potential 
competitors  be  required  to  file  notices  of 
intent.  As  the  Commission  explained 
therein,  imposition  of  such  a 
requirement  would  be  inconsistent  with 
the  relicensing  scheme  established  by 
ECPA  and  could  be  anticompetitive.**' 
Also,  and  as  clearly  illustrated  by  Idaho 
Power's  comments,  requiring  such 
notices  of  intent  from  competitors  might 
discourage  existing  licensees  from  using 
their  best  efforts  in  developing 
applications  for  new  license  in  some 
cases.  This  is  because  existing  licensees, 
not  seeing  notices  of  intent  from 
potential  competitors,  will  assume  there 
is  no  competition  and  will  not  have  an 
incentive  to  "sharpen"  their 
applications.  Since  the  commenters  have 
not  advanced  any  argiunents  the 
Commission  has  not  already  considered, 
the  Commission  once  again  rejects  the 


suggestion  that  all  competitors  be 
required  to  submit  notices  of  intent.*** 

/.  Filing  and  Processing  of  Applications 

In  the  NOPR,  the  Commission 
proposed  that  applications  for  new 
license  could  be  filed  at  least  24  months, 
but  not  more  than  30  months,  before  the 
existing  license  expires."*"  The  NOPR 
also  specified  that  applications  would 
have  to  meet  the  requirements  of  §  4.32 
of  the  Commission's  regulations,'"*  but 
that  an  applicant  would  have  until  18 
months  before  the  expiration  of  the 
existing  license  in  which  to  correct 
deficiencies  in  its  application.*"*  Also, 


■•■  SMtion  ia.s(j)(i)- 
>•*  Section  16.S(j)(2)  and  (3). 
>••  SkUoo  I  l&fl(j)(4) 
>••  Section  te.8(j](S). 


■*''  Idaho  Power  at  4.  Similar  request*  for  the 
Commiasion  to  require  competitore  to  file  notice*  of 
intent  are  made  by  Niagara  Mohawk.  Seattle  Light. 
EEI.  Alabama  Power,  and  other*. 

'•*  See  Ul  FbRC  SlaU.  a  Reg*.  \  30612  at  31.106- 
107. 


'**  Seattle  Light  contend*  that  notice*  of  intent 
from  all  competitor*  are  necessary  in  order  to 
coordinate  the  consultation  and  application  procesa 
of  the  competitors.  According  to  Seattle  Light, 
without  such  coordination  competing  applicants 
will  be  requested  by  resource  agencies  to  perform 
identical  studie*  at  different  times,  and  resource 
agencies  will  be  able  to  use  studies  prepared  by  an 
applicant  that  initiates  consultation  first  in 
formulating  study  demands  on  an  applicant 
Initiating  consultation  at  a  later  date.  In  order  to 
avoid  these  potential  inequities.  Seattle  Light 
request*  that  the  Commiasion:  require  all  applicants 
to  file  notices  of  intent;  establish  identical  deadlines 
for  completing  each  step  of  the  consultation  process 
for  each  applicant;  and  require  resource  agencies  to 
request  identical  environmental  studies  of  each 
competitor  during  all  stages  of  the  consultation 
process. 

As  noted  above,  requiring  notices  of  intent  from 
all  competitors  would  not  be  consistent  with  ECPA. 
Also,  while  requiring  cotrp<>titors  to  complete  each 
*tep  of  the  consultation  process  at  the  same  time 
could  reduce  the  potential  for  disparate  treatment  of 
competitors  by  agencies,  the  Commission  does  not 
beheve  this  requirement  would  be  appropriate  since 
appUcant*  who  do  not  pre*enlly  hold  license* 
probably  will  be  unable  to  initiate  consultation  as 
soon  as  existing  licensees  due  to  their  need  to 
review  and  analyze  the  information  made  available 
by  existing  licensee*  pursuant  to  section  15(b)(2)  of 
the  FPA.  Finally,  and  while  the  Commission 
encotirages  resource  agencies  to  be  consistent  in 
their  requests  to  competing  applicants  for  studies, 
the  Commission  does  not  believe  that  identical 
studies  can  be  mandated,  because  of  differences 
between  competing  proposals  and  the  continuing 
development  of  appropriate  methodologies  over 
time. 

"»  Proposed  (  16.9(b)(1). 

'<"  Section  4.32  of  the  Commission's  regulations 
contains  the  general  procedures  regarding  the  filing 
and  processing  of  applications.  Among  other  things. 
{  4.32  specifies  that  the  Director  (1)  Will  provide 
applicants  with  90  days  in  which  to  correct 
deficiencies  in  their  applications  and  will  reject  any 
application  when  the  deficiencies  are  not  timely 
corrected  ({  4.32(e)(1));  (2)  will  reject  within  60  days 
any  application  that  patently  fails  to  substantially 
comply  with  the  regulations  governing  content  of 
applications  and  resource  agency  consultation 
(t  4.32(e)(2));  and  (3)  will  provide  applicants  with 
appropriate  time  to  provide  additional  information 
needed  to  evaluate  their  projects  and  may  dismiss 
an  applicatioa  hold  it  in  abeyance,  or  take  other 
appropriate  action  if  the  information  is  not  provided 
in  a  timely  manner  ({  4.32(g)). 

"«  Propoaed  1 16.9(b)(3). 
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the  NOPR  specified  that  an  application 
would  have  to  meet  the  pertinent 
requirements  of  the  Commission's 
regulations  governing  the  content  of 
applications.**** 

The  Commission  also  provided  in  the 
NOPR  that  the  Commission's  regulation 
governing  material  amendments  *"* 
woidd  not  apply  to  applications  for  new 
license,  except  that  the  Commission 
would  reissue  public  notice  of  the 
application.****  Also,  the  NOPR 
provided  that  appUcations  dismissed  or 
rejected  piu-suant  to  S  4.32  of  the 
Commission's  regulations  could  not  be 
refiled  after  the  new  license  application 
filing  deadline  (24  months  prior  to  the 
expiration  of  the  license).***" 

The  NOPR  specified  that  die  Director 
woidd  review  all  applications  and 
would  notify  all  applicants  of  any 
deficiencies  in  their  applications  within 
90  days  of  their  filing.*"''  In  addition,  the 
NOPR  specified  that  all  amendments  to 
an  application,  including  correction  of 
any  deficiency  and  the  final  amendment 
must  be  filed  with  the  Commission  no 
later  than  18  months  before  the 
expiration  of  the  existing  license.*"*       ^ 

The  NOPR  indicated  that  upon  the 
acceptance  of  an  application,  the 
Commission  would  publish  notice  in  a 
local  newspaper  in  accordance  with  the 
provisions  of  section  4(e)  of  the  FPA. 
and  in  the  Federal  Register,  and  would 
notify  appropriate  state  and  Federal 
agencies  by  mail.*"*  In  addition,  the 
NOPR  provided  that  the  Commission 
would  issue  a  notice  as  required  by 
section  15(c)(1)  of  the  FPA  within  60 
days  from  the  new  license  application 
filing  deadline.  The  notice  would 
indicate  any  processing  deadlines 
already  established  under  S  4.32,  the 
estimated  dates  for  further  processing 
deadlines  imder  S  4.32,  and  the  final 
amendment  deadline  for  the  project  as 
established  in  proposed  S  16.9(c)(2)  [i.e., 
18  months  prior  to  the  expiration  of  the 
existing  license).  This  notice  would  be 
pubUshed  in  the  Federal  Register,  be 
provided  to  appropriate  state  and 
Federal  resource  agencies,  and  be 
served  on  all  parties.**" 

As  discussed  in  the  NOPR,** *  the 
purpose  of  the  prohibition  on  the  filing 


»»» Id.  Those  regulations  are  embodied  in  18  CFR 
4.41.  4.51,  and  4.61  (1988). 
»04  18  CFR  i  4.35  (1988). 
*<>•  Proposed  { 16^)(4). 
>»•  Proposed  { ie.9(b)(S). 
■o'  Propo*ed  { 16.9(c)(1). 
*o*  Propo*ed  { 16.9(c)(2). 
»••  Pit>po*ed  1 16.9(d)(1). 
»•  Propo*ed  S  16.9(d)(2). 
■  ■  >  See  NOPR  preamble  at  »-*. 


of  applications  prior  to  30  months  before 
the  expiration  of  an  existing  license  was 
to  avoid  the  filing  of  competing 
applications  several  years  apart  and  the 
non-contemporaneous  review  of  data 
entailed  in  the  filing  of  such 
applications.  Also,  by  limiting  the  time 
period  in  which  applications  could  be 
filed  to  a  six-month  period  prior  to  the 
new  application  filing  deadline,  the 
Commission  would  ensure  that  all 
applications  would  include  the  most  up- 
to-date  environmental,  economia  and 
other  information.  The  other  processing 
deadlines  in  proposed  {  16.9,  including 
the  establishment  in  §  16.9(c)(2)  of  a 
generic  final  amendment  deadline  for  all 
proceedings,  were  intended  to  promote 
the  expeditious  processing  of 
applications  for  new  license,  and  to 
avoid  confusion  regarding  processing 
deadlines  by  establishing  the  same  date 
for  filing  final  amendments  and 
correcting  deficiencies. 

1.  Filing  Window 

Many  of  the  commenters,  while 
supporting  the  Commission's  goal  of 
contemporaneous  review  of  applications 
for  new  license,  do  not  believe  the  six- 
month  filing  window  and  other 
procedures  proposed  in  S  16.9  are 
realistic.  With  regard  to  the  filing 
window.  Great  Northern,  Rochester  Gas. 
and  others,  pointing  to  the  large  niunber 
of  applications  for  new  license  that  will 
be  filed  in  the  next  few  years,*** 
indicate  that  requiring  all  applications  to 
be  filed  within  this  window  of  time  will 
create  tremendous  processing  burdens 
for  Commission  staff.  The  commenters 
also  argue  that  the  information 
contained  in  the  applications  will  be  the 
same  regardless  of  the  time  they  are 
filed;  if  the  Commission  determines  that 
more  up-to-date  information  is  needed 
to  evaluate  an  application  filed 
significanUy  before  the  24-month  filing 
deadline,  the  Commission  can  request 
the  applicant  to  provide  the  information. 
Finally,  they  argue  that  the  Commission 
should  not  delay  the  filing  and 
processing  of  existing  licensees' 
applications  for  new  license  on  the  off 
chance  that  competing  applications  may 
be  filed  near  the  24-month  filing 
deadline.  They  therefore  request  that  the 
six-month  filing  window  be 
eliminated.*** 


The  Commission  finds  the  arguments 
of  the  commenters  persuasive,  and 
therefore  is  revising  S  16.9(b)(1)  to 
eliminate  the  prohibition  on  the  filing  of 
applications  before  the  30-month  point 
However,  the  Commission  is  still 
concerned  with  the  possibility  that  it 
may  have  to  repeat  evaluations 
performed  on  applications  filed  years 
prior  to  the  24-month  filing  deadline. 
Consequently,  the  Commission  will  not 
process  cm  application  until  the  final 
amendment  point  except  to  the  extent  of 
determining  whether  it  conforms  to  the 
Commission's  filing  requirements  [i.e.. 
the  processing  stage  at  which  an 
acceptance  letter  is  sent),  unless  the 
apphcant  indicates  in  its  appUcation 
that  it  waives  the  right  to  make  a  final 
amendment  pursuant  to  section  15(c)(1) 
of  the  FPA.***  Absent  such  waiver, 
further  processing  will  commence  only 
after  the  expiration  of  the  final 
amendment  deadline, 

2.  Processing  Deadlines 

With  regard  to  the  other  deadlines, 
the  commenters  also  contend  that  given 
the  upcoming  relicensing  case  load,  it  is 
unreaUstic  to  assume  that  the 
Commission  will  be  able  to  review  all 
applications  and  make  deficiency 
determinations  within  90  days.*** 
Furthermore,  the  commenters  **• 
contend  that  90  days  provides 
insufficient  time  for  applicants  to  correct 
any  deficiencies  that  are  found  and  to 
file  final  amendments.  They  also 
contend  that  the  final  amendment 
deadline  should  be  established  on  a 
case-by-case  basis  in  order  to 
accommodate  the  varying  degrees  of 
complexify  involved  in  each  case.**' 
They  therefore  request  that  three 
provision  be  removed  from  S  16.9:  (1) 
The  provision  specifying  that  deficiency 
determinations  be  made  within  90  days; 
(2)  the  provision  specifying  that 
deficiency  corrections  be  made  no  later 
than  18  months  prior  to  the  expiration  of 
the  license;  and  (3)  the  provision 
specifying  that  the  final  amendment 
deadline  will  be  18  months  prior  to  the 


»'*  Approximately  170  licenae*  expire  between 
January  1, 1990,  and  December  31. 1993. 

*  ■ '  Washington  Wildlife  suggests  that  the  process 
could  be  improved  by  expanding  the  filing  window 
by  between  six  and  twelve  months.  The  Department 
of  Commerce  questions  whether  the  24-to-30-month 
period  will  proNide  the  Commission  sufficient  time 
to  process  application*. 


"*  If  a  competing  application  is  eventually  filed 
for  the  project  the  right  of  the  applicant  to  file  a 
final  amendment  will  be  automatically  reinstated 
without  further  order  of  the  Commission.  Although 
Great  Northern  correctly  indicates  that  this  problem 
could  be  eliminated  by  requiring  all  potential 
competitors  to  file  notices  of  intent,  for  the  reason 
discussed  in  Part  IV.L.  supra,  the  Commission  does 
not  beheve  it  would  be  consistent  with  ECPA  to 
impose  this  requirement 

•'•  See.  e.g..  the  commenu  of  American  River*. 
Idaho  Power.  Montana  Power,  and  Seattle  Light 

•'•  See,  e.g..  the  comments  of  Alabama  Power. 
EEL  Idaho  Power,  and  Montana  Power. 

'"  See.  e.g..  the  comments  of  Alabama  Power, 
EEL  Idaho  Power.  PG&E.  Puget  Sound  Power. 
Southern  California  Edison,  and  Washington  Power. 
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expiration  date  of  dte  licenM.  In  lieu 
thereof,  they  request  that  the  final 
amendment  deadline  for  each  particular 
case  be  established  in  the  notice  to  be 
issued  within  60  days  of  the  24-nionth 
filing  deadline  pursuant  to  section 
15(c)(1)  of  the  FPA,  and  that  applicants 
be  allowed  to  correct  deHciencies  in 
their  applications  until  the  Hnal 
aroendment  deadline.* *• 

The  Cooimission  ^ds  these 
argiunents  persuasive.  Accordingly,  the 
Commission  is:  (1)  Revising  proposed 
S  16.9(b)(3)  (redesignated  S  16.9(b)(2)  by 
this  final  rule  •*•)  to  eliminate  the 
provision  requiring  deficiencies  to  be 
corrected  no  later  than  18  months  prior 
to  the  expiration  of  the  Ucense;  (2) 
revising  proposed  S  16.9(c)  to  eliminate 
the  statement  that  the  Director  will 
make  deficiency  determinations  within 
90  days  **°  and  to  specify  that  all 
amendments.  Including  final 
amendments,  must  be  filed  no  later  than 
the  date  specified  in  the  S  16.9(d)(2) 
notice:  and  (3)  revising  8  16.9(d)(2)  so 
that  the  FPA  section  15(c)(1)  notice  will 
specify  the  deadline  for  filing  final 
amendments  in  each  proceeding. 
Revisions  are  also  being  made  to 
S  16.9(c)(2)  to  provide  for  the 
establishment  in  the  f  16.9(dK2)  notice 
of  deadlines  for  the  filing  of  better 
odapted  statements.*" 

The  Commission  declines,  however,  to 
modify  i  16.9(b)  to  allow  all  applicants 
until  the  final  amendment  deadline  to 
correct  deficiencies  in  their  applications. 
as  suggested  by  some  of  the 
commenters.  Although  the  deadline  for 
correcting  deficiencies  probably  will  be 
set  to  correspond  to  the  final 
amendment  deadline  in  most  cases,  the 
Commission  does  not  beheve  it  would 
be  appropriate  to  provide  for  this  for  all 
cases.  As  disoissed  previously,  it  will 
now  be  possible  to  file  applications 
more  than  30  months  prior  to  the 
expiration  of  existing  licenses.  In  order 
to  process  those  applications 
expeditiously,  the  Director  must  be  able 
to  set  response  periods  for  correcting 
deficiencies  that  will  expire  prior  to  any 


"•  8«attU  Ughl  and  N«w  Yotk  Electric  suggest 
that  tha  patted  for  filing  final  amandnianti  be 
extaiuiad  to  12  month*  phor  to  the  expiration  date 
of  the  Uccnae.  Fhenda  of  the  Earth  and  Rocheater 
Caa  toggeat  that  extanaioiia  of  the  final  amendment 
Leadline  be  penaltted  in  appropriate  catea. 

•>•  Propoaed  I  lS.9(b|(2).  which  contained 
Iranaitioo  prtr-'iiton*  regarding  the  prohibition  on 
the  Tiling  of  application*  prior  to  30  months,  1*  being 
deleted. 

***  The  NOPft  [set  prvamble  at  9)  alto  requested 
comments  on  procedures  thai  would  apply  if  the 
Commiaaian  (&1  not  review  an  application  within 
the  90-day  period  Sinoa  the  90-day  limit  ia  bemg 
removed,  tha  '•"■—f^  BM  in  responaa  to  thia 
lequaal  have  been  rendered  mooL 

**>  Sea  18  cut  08(dK2)  (1988). 


final  amendment  deadlines  that  may  be 
established.  Accordingly,  the  regulations 
leave  to  the  discretion  of  the  Director 
the  determination  of  the  time  periods  in 
which  to  correct  deficiencies.*" 

As  suggested  by  some  of  the 
commenters.*"  the  Commission  is 
adding  a  new  paragraph  (3)  to  i  ie.9(d) 
to  require  the  Director,  in  cases  where 
two  or  more  mutually  exclusive 
applications  for  a  site  are  filed,  to 
establish  the  same  final  amendment 
deadline  for  all  such  applications.  This 
provision  also  requires  the  Director,  in 
cases  where  two  or  more  mutually 
exclusive  applications  for  a  site  are 
filed,  to  establish  the  same  deadlines  for 
filing  better  adapted  statements.  For  the 
reasons  just  discussed,  the  Commission 
will  not  require  the  establishment  of 
identical  deadlines  for  other  processing 
steps.*** 

3.  Forfeiture 

As  indicated  previously,  redesignated 
§  16.9(b)(2)  provides  that  applications 
for  Ucense  will  be  processed  in 
accordance  with  9  4.32  of  the 
Commission's  regulations,  while 
proposed  9  16.9(b)(5)  (redesignated 
9  16.9(b)(4)  by  this  final  rule)  provides 
that,  if  the  Commission  rejects  or 
dismisses  an  application  pursuant  to 
9  4.32.  the  application  may  not  be  refiled 
if  the  filing  deadline  for  an  application 
for  a  new  license  has  expired.  As  a 
result  of  these  two  sections,  if  the 
Director  rejects  or  dismisses  an 
application  filed  before  the  24-montb 
filing  deadline  because  it  is  patently 
deficient.***  or  because  the  applicant 
fails  to  correct  deficiencies  **•  or 
respond  to  an  additional  information 
request  '*^  in  a  timely  manner,  the 
applicant  cannot  refile  its  application  if 
the  24-month  filing  deadline  for  the 
project  has  passed. 

PG&E  objects  to  the  operation  of  these 
provisions,  contending  that  they  could 
result  in  the  forfeiture  of  an  existing 
licensee's  project  "for  mere  pleading 
discrepancies."  According  to  PG&E,  the 


"•  18  CFR  4.32(eHl)  (1988)  provides  that 
appUcants  for  licenae  shall  have  up  to  90  days  in 
which  to  correct  deficiencies  in  their  appiication*. 
In  order  to  provide  the  Director  with  flexibility  in 
determining  deficiency  response  periods,  the 
Commission  it  revising  redesignated  1 16.9(b)(2)  to 
specify  that  if  appropriate,  the  Director  may  provide 
more  than  90  days  in  which  to  correct  deficiendea. 

•»•  See.  e.g..  the  commenU  of  EEI  and  PC4E. 

•»*  The  reference  in  |  ie.9(d)(2)  to  "processing 
deadlinea  established  under  |  4.32"  encompaiaaes 
such  things  at  the  date  by  which  the  Director  will 
determine  if  an  application  is  defidenl  and  the 
dates  estabUshed  for  the  correction  of  deficiencies 
and  the  submittal  of  additional  information. 

***  See  18  CFR  4.32(e;(2)(i)  (1988). 

»»•  See  IS  CFR  4.32(e)(l)(iii)  (1988). 

"'  See  18  CFR  132(g)  (1988). 


guiding  principle  behind  ECPA  was 
Congress'  intention  to  protect  existing 
licensees  and  their  customers  tnm  the 
risk  of  project  loss  for  reasons  not  based 
on  the  overall  public  interest.  PG&E 
contends  that  the  operation  of  these 
sections  would  allow  the  Commission  to 
dismiss  for  "pleading  problems"  a 
relicense  application  "duly"  filed  "in 
good  faith"  by  an  existing  licensee  prior  - 
to  the  only  application  deadline 
established  by  ECPA,  and  thus  would  be 
inconsistent  with  Congress'  intent  in 
enacting  ECPA.***  It  therefore  requests 
that  9  16.9(b)  be  revised  to  specify  that 
any  appUcation  rejected  or  dismissed 
pursuant  to  9  4.32  could  be  refiled  if  the 
deficiencies  or  other  problems  that  led 
to  the  rejection  or  dismissal  are 
corrected  within  a  reasonable  period  of 
time,  as  estabUshed  in  the  order  or  letter 
rejecting  or  dismissing  the  appUcation. 

PC&E's  arguments  eu^  not  totaUy 
unpersuasive.  The  Commission 
appreciates  the  concern  about  potential 
forfeiture  in  the  event  of  a  mere  pleading 
discrepancy  of  a  technical  nature.  The 
Commission  also  acknowledges  that  one 
of  the  goals  of  ECPA  was  to  avoid 
disruptions  to  the  customers  of  existing 
Ucensees  as  a  result  of  license  transfers 
unless  there  was  a  good  pubUc  interest 
reason  to  do  sa  However.  ECPA  and  its 
legislative  history  clearly  show  that 
Congress  also  intended  for  the 
Commission  to  fully  and  carefully 
consider  aU  developmental  and  non- 
developmental  values,  partictilarly  fish 
and  wildlife,  in  considering  relicense 
applications,  and  for  state  and  Federal 
resource  agencies  to  play  a  major  role  in 
the  process.  Furthermore,  the 
requirement  in  FPA  section  15(c)(1)  for  a 
notice  establishing  expeditious 
relicensing  proceedings  indicates 
Congress'  intent  that  reUcensing 
proceedings  not  be  delayed. 

The  Commission  believes  that  the 
primary  way  the  Commission  can 
ensure  that  these  goals  of  ECPA  are  met 
is  to  apply  to  applications  that  are 
rejected  or  dismissed,  the  same  9  4.32 
processing  procedures  it  uses  in  aU 
competitive  cases  when  a  competition 
deadline  has  passed.**'  The-possibiUty 


"*  PGSE't  comments  at  4  and  11. 

"•  Under  {  4.32(e).  if  a  license  application  is 
refiled  after  being  rejected  for  being  patently 
deficient  or  because  the  applicant  failed  to  timely 
respond  to  a  request  to  correct  deficiencies,  the  date 
the  application  is  refiled  will  be  considered  as  the 
filing  date  of  the  original  application.  See  18  CFR 
4.32(e)(2](iii)  (1988).  However,  if  thia  new  filing  date 
is  later  than  the  deadline  for  filing  competing 
development  applications  established  in  the  public 
notice  issued  for  a  first-filed  applicatioa  the 
amended  application  will  be  rejected.  See  id  and  18 
CFR  4.36(b]  (1988). 
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that  an  appUcant  will  not  be  able  to 
refile  its  appUcation  if  it  is  rejected  will 
help  ensure:  (1)  That  appUcants  will 
include  in  their  appUcations  the 
environmental  and  other  information  the 
Commission  needs  to  fulfill  its 
obligations  under  the  FPA  as  amended 
by  ECPA;  (2)  that  appUcants  adequately 
consult  with  state  and  Federal  resource 
agencies  as  envisioned  by  ECPA;  and  (3) 
that  appUcants  do  not  delay  the 
reUcensing  proceedings  by  failing  to 
timely  correct  deficiencies  and  respond 
to  additional  information  requests. 

No  forfeiture  of  existing  Ucensees' 
projects  will  occur  as  a  result  of  the 
operation  of  these  provisions  if.  in 
PG&E's  words,  existing  Ucensees  file 
and  pursue  their  appUcations  "in  good 
faith"  by  filing  appUcations  that  are  not 
so  devoid  of  the  information  required  by 
the  Commission's  regulations  as  to  be 
patenUy  deficient,  and  by  fully 
responding  to  requests  to  correct 
deficiencies  or  supply  additioned 
information  within  the  time  periods 
specified  in  the  deficiency  or  additional 
information  letters.  The  other  revisions 
being  made  to  9  16.9  wiU  ensure  that  the 
time  periods  for  appUcants'  responses 
will  not  be  unreasonable.  For  example, 
and  as  indicated  previously,  9 16.9(b)(2) 
is  being  revised  to  specify  that  the 
Director  may  provide  more  than  90  days 
in  which  to  correct  deficiencies  in 
appUcations.  Thus,  in  appropriate  cases, 
the  Director  may  provide  more  than  90 
days  to  correct  deficiencies  either  in  his 
initial  deficiency  letters  or  in  response 
to  requests  for  extensions  of  time  to 
comply  with  deficiency  correction 
requests.  FinaUy,  the  Commission  also 
notes  that  appUcants  wiU  have  the  right 
to  appeal  any  rejection  or  dismissal  to 
the  Commission,  which,  if  granted, 
would  result  in  the  reinstatement  of  the 
appUcation  with  its  original  filing  date. 

4.  Material  Amendments 

As  indicated  previously,  proposed 
9  16.9(b)(4)  (redesignated  9  16.9(b)(3)  by 
this  final  ride)  provides  that  the 
Commission's  material  amendment 
regulation  (9  4.35)  wiU  not  apply  to 
appUcations  filed  imder  9  16.9,  except 
that  the  Commission  wiU  reissue  pubUc 
notice  of  the  application  pursuant  to 
9  16.9(d)(1).  The  Department  of 
Commerce  requests  an  explanation  of 
the  provision,  stating  that  it  sees  no 
reason  why  9  4.35  should  not  apply  to 
relicensing  proceedings  in  the  same 
manner  as  it  appUes  to  original  Ucensing 
proceedings. 

Under  9  4.35.  when  amendments  to 
appUcations  that  are  considered  as 


"material"  «»<>  are  filed,  the  filing  date  of 
the  initial  appUcation  is  deemed  to  be 
the  date  the  material  amendment  is  filed 
for  a  variety  of  purposes,  including  the 
determination  of  whether  the  initial 
appUcation  was  timely  filed  vis-a-vis 
competition  deadlines.*'*  On  its  face, 
9  4.35  appUes  to  reUcensing 
proceedings.*"  However,  appUcation  of 
9  4.35  to  reUcensing  proceedings  would 
mean  that  an  appUcation  for  new  license 
timely  filed  by  an  appUcant  prior  to  the 
24-month  new  Ucense  filing  deadline 
would  be  rejected  if  the  appUcant  were 
to  file  a  material  amendment  to  the 
appUcation  after  the  24-month  deadline, 
even  if  the  amendment  were  filed  prior 
to  the  final  amendment  deadline 
estabUshed  for  the  proceeding. 

The  Commission  beUeves  it  is 
appropriate  to  waive  9  4.35  as  to 
reUcensing  proceedings  to  avoid  thia 
situation.  The  provision  in  section 
15(c)(1)  for  the  submittal  of  final 
amendments  is  not  specificaUy  limited 
to  minor  amendments.  In  addition,  the 
legislative  history  of  ECPA  does  not 
indicate  that  Congress  intended  the  final 
amendment  process  to  be  limited  to 
minor  or  non-material  amendments. 
Rather,  it  indicates  that  the  final 
amendment  provision  was  intended  to 
allow  an  appUcant  to  address  and 
resolve  any  problems  or  inadequacies  in 
its  appUcation.***  and  to  revise  its 
application  in  any  way  it  felt  necessary 
to  make  its  application  superior  to  a 
competitor's.***  Thus,  the  Commission 
beUeves  it  would  be  appropriate  to 
retain  9  18.9(b)(4)  (redesignated  as 
9  16.9(b)(3)  by  this  final  rule)  as 
proposed  in  the  NOPR,  so  as  to  not  limit 
appUcants'  abiUty  to  revise  their 
appUcations  during  the  final  amendment 


«»">  See  18  CFR  445(f)  (1988). 

»"  See  18  CFR  4.35  (a)  and  (c)(1)  (1988). 

'**  See  Niagara  Mohawk  Power  Corporation  and 
Fourth  Branch  Associates.  46  FERC 1 61.159  (1989). 

»»»  See.  e.g..  H.R.  Rep.  No.  99-507. 99th  Cong,  2nd 
Sess.  36  (1986): 

It  is  expected  that  applicants  will  submit  an 
Initial  application  to  be  followed  by  a  brief  period  of 
review  with  the  Commission,  the  fish  and  «vildlife 
agenciea.  and  others  to  discuss  problems  and 
Inadequacies.  The  Commission  can  then  allow  the 
applicant  a  brief  time  to  amend  the  application  to 
resolve  these  matters.  Once  the  final  amendments 
are  filed,  the  appUcant  is  bound  by  them. 

"4  See  Rep.  Moorhead't  explanation,  during 
House  floor  consideration  of  the  House  bill  that 
eventually  became  ECPA  and  where  the  section 
15(c)(1)  final  amendment  provision  originated,  of 
why  the  House  bill  was  clarifying  that  a 
municipality's  unilateral  right  to  amend  its 
application  to  make  it  equally  well  adapted  as  a 
competitor's  pursuant  to  section  7(a)  of  the  FPA 
(right  of  last  amendment]  would  not  apply  at 
relicensing: 

The  right  of  last  amendment  was  eliminated  to 
ensure  that  each  applicant  will  have  the  opportunity 
to  prove  its  superiority  without  prejudice  or  favor. 

132  Cong.  Rec.  H2001  (April  21. 1986). 


period.  However,  and  as  proposed  in  the 
NOPR.  the  9  16.9(d)(1)  notice  vriU  be 
reissued  to  obtain  the  views  of  the 
pubUc  and  others  should  an  amendment 
considered  material  tmder  9  4.35(f)  be 
filed.*** 

5.  MisceUaneous 

The  Michigan  Department  suggests 
that  9  16.9  be  revised  to  clarify  what 
consultation  procedures  wiU  be  used  by 
appUcants  for  new  and  nonpower 
Ucense.  However,  this  is  unnecessary, 
since  9  16.8  specifically  appUes  to 
appUcants  for  "a  new  license,  a 
nonpower  Ucense,  an  exemption  from 
licensing,  or  a  surrender  of  a  project" 

A  number  of  commenters  *••  suggest 
that  9  16.9  be  revised  to  state  that  the 
Commission  wiU  provide  copies  of 
Commission  deficiency  letters  to  aU 
consulted  resource  agencies.  Although 
the  Commission's  normal  practice  has 
been  to  specify  in  deficiency  letters  that 
appUcants  are  required  to  provide 
resource  agencies  with  copies  of  the 
deficiency  letter  when  the  deficiency 
letter  requires  consultation  with  those 
agencies,  the  Commission  beUeves  it 
would  be  appropriate  to  codify  this 
requirement  in  the  regulations. 
Accordingly,  the  Commission  is  revising 
9  16.8(d)(2)  (which  requires  appUcants  to 
serve  on  consulted  agencies,  inter  alia. 
«dl  responses  to  Commission  deficiency 
letters  and  additional  information 
requests)  to  require  appUcants  to  serve   ' 
on  the  agencies  the  Commission 
correspondence  requesting  such 
Information.*'^ 

Finally,  the  Department  of  Commerce 
requests  that  the  Commission  consult 
with  resource  agencies  at  the  time  an 
appUcation  is  filed  regarding  whether 
the  application  is  deficient  in  cases 
where  the  appUcation  does  not  contain 
the  studies  or  infonnation  requested  by 
the  agencies  during  stage-one 
consiiltation.  Under  the  Department's 
proposal,  if  Commission  staff 
determined  that  the  studies  or  data  were 
unnecessary,  it  woidd  provide  the 
resource  agencies  with  a  detailed 
written  explanation  of  its  determination, 
which  could  then  be  appealed  to  the 
Commission  by  the  agencies. 

Hie  Commission  declines  to  adopt  the 
Department  of  Commerce's  suggestions. 
First  the  authority  to  determine  an 
appUcation's  conformify  with  the 
Commission's  requirements  resides  %vith 


**•  The  reissuance  of  public  notice  it  consistent 
with  what  is  required  under  {  4.35  when  a  material 
amendment  is  filed.  See  18  CFR  4.35(c)(3)  (1988). 

*"  See  e.g.,  the  comments  of  the  Department  of 
Commerce,  the  New  York  Department  Washington 
Fisheries,  and  Washington  Wildlife. 

»»»  See  new  S  16J(d)(2)(ili). 
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the  Commiuion.  not  the  resource 
agencies.  Second,  since  applicants  will 
be  required  by  i  16.8  to  include  in  their 
applications  descriptions  of  any 
disagreements  with  resource  agencies 
and  any  correspondence  from  the 
agencies,  the  Commission  will  have 
sufficient  information  to  determine 
whether  an  applicant  has  comphed  with 
the  consultation  requirements  of  S  16-8. 
Third,  and  as  discussed  in  Part 
rV.H.3.C  supra,  the  failure  of  an 
applicant  to  conduct  certain  necessary 
studies  prior  to  filing  its  application  will 
not  be  considered  a  deficiency.  Finally, 
and  also  as  discussed  previously,***  the 
Cpmmission  does  not  believe  it  wotild 
he  appropriate  to  preapprove 
interlocutory  appeals  to  the  Commission 
regarding  studies. 

K.  Standards  and  Factors  for 

Relicenaing 

ECPA  amended  section  15  of  the  FPA 
by  adding  a  new  paragraph  (a)(2), 
setting  out  a  number  of  specific  factors 
the  Commission  must  consider,  and.  in 
the  case  of  competing  applications,  must 
compare  in  evaluating  applications  for 
new  license.  In  addition,  ECPA  added  a 
new  paragraph  (aK3)  to  section  15  of  the 
FPA  requiring  the  Commission,  in  the 
case  of  an  existing  licensee,  to  also  \ak9 
into  consideration  the  existing  licensee's 
record  of  compliance  with  the  terms  and 
conditions  of  the  existing  license.*'* 
end  the  actions  taken  by  the  existing 
licensee  which  affect  the  public** " 
Fuially,  Congress  specified  that  a  new 
hcense  shall  be  issued  to  the  applicant 
that  has  the  final  proposal  determined 
by  the  Commission  to  be  best  adapted 
to  serve  the  public  interest.  Insignificant 
differences  between  competing 
applications  with  regard  to  the  specific 
factors  set  out  above  are  not  to  be 
determinative  or  result  in  the  transfer  of 
a  project.**  • 

In  the  NOPR.  the  Commission 
proposed  to  add  a  new  (  16.13  to  the 
regulations  to  codify  its  obligation  to 
consider  the  above-referenced  specific 
factora.  Paragraph  (a)  of  the  section  **' 
was  intended  to  cover  the  factors  set  out 
in  section  15{a)(2)(AHG}  of  the  FPA. 
Paragraph  (b)  ***  was  intended  to  cover 
the  factors  set  out  in  section  15(a)(3]  of 
the  FPA.  and  to  establish  the  test  the 
Commission  would  use  in  choosing 
between  the  applications  of  an  existing 


licensee  and  of  a  competitor  when  there 
were  only  insignificant  differences 
between  the  competing  applications. 
Specifically,  proposed  S  16.13(b) 
provided  as  follows: 

(b]  If  there  are  only  inaigniCcant 
differencet  between  the  Tinal  applications  of 
an  existing  licensee  and  a  competing 
applicant  after  consideration  of  the  factors 
enumerated  in  paragraph  (a),  the  Commission 
wlil  base  its  decision  on  the  existing 
Ucensee's  record  of  compliance  with  the 
terms  and  conditions  of  the  existing  Ucense. 

Finally,  the  Commission  discussed  in 
the  preamble  to  the  NOPR  the  type  of 
items  it  would  examine  in  evaluating  the 
specific  factors  of  section  15(a)  (2)  and 
(3),  and  solicited  suggestions  on  what 
other  factors  it  might  take  into 
account.*** 

1.  Consistency  With  Statute. 

A  number  of  commentera  ***  contend 
that  the  provisions  of  proposed  i  16.13 
misstate  the  provisions  of  the  statute. 
They  request  that  9  16.13  be  revised 
either  to  track  the  statutory  language 
exactly  or  to  state  merely  that  the 
Commission  will  consider  the  factors 
enumerated  in  section  15(a)  (2)  and  (3) 
in  evaluating  applications  for  new 
license.  These  conunenters  also  contend 
that  proposed  1 16.13(b)  and  the  related 
discussion  in  the  preamble***  misstate 
the  provisions  of  section  15(a)(3]  by 
incorrectly  merging  into  one 
"compliance"  factor  the  requirement  of 
section  15(a)(3)(A)  to  consider  an 
existing  licensee's  record  of  compliance 
with  the  terms  and  conditions  of  its 
existing  license,  and  the  requirement  of 
section  15(a)(3)(B)  to  consider  the 
existing  licensee's  actions  that  affect  the 
public.  Finally,  some  conunenters**^ 
contend  that  proposed  S  16.13(b)  would 
incorrectly  limit  the  Commission's 
review  of  the  items  specified  in  section 
15(a)(3)  to  cases  where  a  non-existing 
licensee  applicant  is  competing  with  an 
existing  Ucensee  and  there  are  only 
insignificant  differences  between  the 
proposals.  They  argue  that  review  of  the 
section  15(8)(3)  factors  must  occur  in  all 
cases  where  an  existing  licensee  has 
filed  an  apphcation  for  new  license,  and 
not  just  in  cases  where  there  is 
competition  or  only  insignificant 
differences  between  the  proposals. 

The  Commission  agrees  that  the  text 
of  9  16.13(a]  as  proposed  in  the  NOPR 


misstates  the  provisions  of  the  statute. 
For  example,  proposed  9  16.13(a)(1). 
while  accurately  reflecting  the 
requirements  of  section  15(a)(2)(A)(i)  of 
the  FPA,  omits  the  reference  of  section 
15(a)(2)(A)(ii)  to  the  plans  and  abilities 
of  an  applicant  to  comply  with  other 
applicable  provisions  of  Part  I  of  the 
FPA.**'  Accordingly,  the  Commission  is 
revising  9  18.13(a)  to  state  that  when  the 
Commission  makes  its  determination 
regarding  whether  a  proposal  is  best 
adapted  to  serve  the  public  interest,  it 
will  consider  the  factors  enumerated  in 
section  15(a)(2)  of  the  FPA  and,  as 
discussed  next,  the  factors  enumerated 
in  section  15(a)(3)  of  the  FPA. 

The  Conunission  also  agrees  that  the 
text  of  proposed  9  16.13(b)  shotld  be 
revised.  The  purpose  of  thiie  paragraph 
was  to  codify  the  test  that  ECPA  and  its 
legislative  history  ***  indicate  should  be 
used  when  there  are  only  insignificant 
differences  between  an  application 
submitted  by  an  existing  licensee  and  en 
application  submitted  by  another  entity: 
the  positive  and  negative  aspects  cf  the 
existing  licensee's  track  record  as 
defined  in  section  15(a)(3)  (A)  and  (B)  of 
the  FPA.  The  language  of  proposed 
9  16.13(b)  was  not  intended  either  to 
merge  the  section  15(a)(3)(B)  and  section 
15(a)(3)(A)  factors  or  to  indicate  that  the 
Commission  would  not  consider  the 
existing  Hcensee's  actions  related  to  the 
project  that  affect  the  public,  as 
specified  by  section  15(a)(3)(B).  The 
Commission  fully  intends  to  comply 
with  its  obligation  to  consider  both  of 
the  factors  enumerated  in  section 
15(a)(3)  of  the  FPA. 

Proposed  9  16.13(b)  also  was  not 
intended  to  imply  that  the  Conunission 
would  not  consider  an  existing 
licensee's  track  record  pursuant  to 
section  15(a)(3)  unless  there  were  an 
applicant  competing  against  an  existing 
licensee  and  then  only  when  there  were 


"■  Sm  Put  rviiz.*..  lupn. 

»»•  Section  15<«)(3)(A)  of  the  FPA.  IS  UAC 
608(a)(3HAJ  (1982  end  Supp.  1988). 

**•  SMtiaa  iMaKSHB)  of  the  FPA.  18  U.&C 
80e(a)(3)(B)  (1982  and  Sopp.  1988). 

««>  Smrtiofi  13(aK2)  of  the  FPA.  18  U.&C.  808(a)(2] 
(1982  asd  Supp.  1088). 

■«*  Propoaad  I  M.l3(a). 

*«•  Propoa«l  1  iai3(b). 


***  See  NOPR  pieainbU  at  19-32. 

■**  See.  e.g..  the  commentt  of  Alabama  Power. 
EEL  Northern  California  Agency.  Niagara  Mohawk, 
PGaE,  Southern  California  Ediion.  and  Washington 
Power. 

*«•  See  NOPR  preamble  at  20. 

***  See.  e.^.,  the  conunanta  of  American  Rivera, 
the  Northern  California  Agency,  and  Niagara 
Mohawk. 


***  EEI  also  contend*  thai  proposed  i  ie.l3(a) 
incorrectly  omitted  any  reference  to  section 
lS(a)(2)(G)'s  catch-all  provision  ("such  other  factors 
as  the  Commission  may  deem  re'evaBt").  However, 
proposed  \  ie.l3(a)(7)  stated  that  the  Commission 
would  consider  "the  provisions  of  section  10  of  the 
Federal  Power  Act."  Since  section  10(a)(1)  of  the 
FPA  requires  the  Commission  to  evaluate  all 
relevant  public  interest  considerations  (See  Udall  v. 
FPC.  387  U.S.  428  (1987)),  the  reference  to  section  10 
of  the  FPA  in  |  ia.l3(a)(7)  would  have  allowed  the 
Commission  to  consider  any  factor  it  deemed 
relevant  to  a  particular  relicensing  proceeding. 
American  Rivers  also  objects  to  the  use  of  the  FPA 
section  10  reference,  contending  that  it  would  not 
encompass  all  matters  that  may  be  relevant  in  a 
relicensing  proceeding.  However,  as  just  mentioned, 
section  10(a)(1)  of  the  FPA  encompasses  any  and  all 
relevant  public  interest  considerations. 

»*•  See  132  Cong.  Rec.  H8950  (Oct.  2. 1986) 
(colloquy  between  Rep.  Markey  and  Rep.  Moorhead 
during  House  floor  consideration  of  the  ECPA 
Conference  Report). 


,      "t  .,:|>JJ'l?.'-.''      •    ;(    /  ,11,    ^         -    ,     -sf"    "I ||.    ' 
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insignificant  differences  between  the 
proposals.  The  obligation  to  consider  an 
existing  licensee's  track  record  applies 
even  if  there  are  no  competing 
applications.  Also,  examination  of  an 
existing  licensee's  track  record  must 
occur  even  when  significant  differences 
exist  between  competing  proposals.  As 
suggested  by  the  Northern  California 
Agency's  comments,  an  existing 
licensee's  dismal  track  record  could  lead 
the  Commission  to  award  a  new  license 
to  a  competitor  despite  the  fact  that  the 
existing  licensee's  proposd  was  clearly 
superior  to  the  competitor's.*" 
However,  since  the  existing  licensee's 
track  record  will  be  the  dispositive 
factor  in  cases  of  insignificant 
differences  under  all  other  applicable 
factors  between  the  proposals  of  an 
existing  licensee  and  a  competitor,  the 
analysis  required  by  section  15(a)(3]  (A) 
and  (B)  will  be  the  last  one  imdertaken. 
The  Commission  is  revising  9  16.13(b) 
to  clarify  its  intentions  regarding  the 
evaluation  and  timing  of  existing 
licensees'  track  records  as  expressed 
above.*"  However,  the  Commission 
declines  the  suggestion  advanced  by 
some  of  the  commentere  *'*  to  define 
what  it  vnll  consider  as  being 
"insignificant  differences"  between 
proposals.  ECPA  and  its  legislative 
history  provide  no  guidance  for 
interpreting  this  phrase.  Consequently, 
the  Commission  believes  that  this 
provision  must  be  developed  on  a  case- 
by-case  basis.*" 


*•«  See  HJt  Rep.  Na  90-034. 99th  Cong.  2nd  Sees. 
28  (1986): 

With  regard  to  [FPA  section  15(a)(2)'s  statement 
regarding  insignificant  di^erences).  the  Commission 
is  expected  to  review  the  existing  licensee's  past 
record  of  compliance  with  the  existing  license  term* 
and  conditions  and  actions  related  to  the  project 
that  have  affected  the  public  Both  the  positive  and 
negative  aspects  of  a  licensee's  operating  history 
are  to  be  considered.  A  dismal  track  record  weighs 
heavily  against  awarding  a  new  license  to  an 
existing  licensee  just  as  a  good  track  record  should 
result  in  the  existing  licensee  being  favored. 

»•>  A*  discusaed  in  Part  XViA^  infra,  the 
Commission  is  deleting  proposed  {  iai3(c). 

■*■  See,  e,g.,  the  comments  of  American  Paper. 
Montana  Natural  Resources,  and  Small  Business 
Administration.  The  Department  of  Commerce 
requests  that  the  Commission  explain  how  it  will 
define  insignificant  differences. 

■**  Niagara  Mohawk  contends  that  the  language 
of  ECPA  does  not  support  the  conclusion  that  an 
existing  licensee's  track  record  shall  be  the  sole  test 
for  choosing  among  applicants  in  cases  of 
insignificant  differences.  However,  as  indicated 
previously,  the  legislative  history  of  ECPA  dearly 
provides  for  this. 

The  Department  of  Commerce  contends  that 
energy  alternatives  and  other  environmental  issues 
should  not  be  considered  insignificant  differences. 
However,  this  position  is  directly  contrary  to  the 
language  of  section  15(a)(2).  which  states  that 
insignificant  differences  between  any  of  the  factors 
enumerated  in  secUon  15(a)(2)  (A)-<G)  shall  not  be 
determinative.  Energy  alternatives  are  considered 
under  section  15(a)(2)(D).  while  environmental 


2.  Codification  of  Factors 

As  indicated  previously,  the  NOPR 
preamble  discussed  the  type  of  items  the 
Commission  would  examine  in 
evaluating  the  specific  factors  of  section 
15(a)  (2)  and  (3).  Some  of  the 
conunenters  *'*  suggest  that  the  list  of 
examples  in  the  preamble  is  too 
restrictive.  Other  conunenters  ••• 
suggest  that  some  or  all  of  the  examples 
discussed  in  the  preamble  be 
incorporated  into  the  text  of  9  16.13  to 
provide  potential  applicants  with  more 
guidance  regarding  the  items  the 
Commission  will  be  considering  so  that 
applicants  will  be  better  able  to 
determine  what  information  should  be 
provided  to  the  CommissioiL  Still 
others  ***  suggest  that  the  Commission's 
development  of  the  items  it  will  consider 
under  the  section  15(a)  (2)  and  (3> 
factors  be  on  a  case-by-case  basis.  They 
suggest  that  compilation  at  this  time  of 
any  "exclusive"  list  either  in  9  16.13 
itself  or  in  the  preamble,  could  limit  the 
consideration  of  potentially  relevant 
factors  whose  relevance  may  not 
become  apparent  until  the  Commission 
examines  particular  cases  in  the  future. 
Finally,  some  conunenters  **'  tirge  the 
Commission  to  clarify  that  not  all  of  the 
examples  or  factors  may  be  relevant  in 
every  case. 

The  discussion  in  the  NOPR  of  the 
type  of  items  the  Commission  will  be 
examining  in  carrying  out  its  relicensing 
obligations  was  not  intended  to  create 
an  exclusive  list  of  all  relevant 
relicensing  considerations  imder  section 
15(a)  (2)  and  (3)  of  the  FPA.  There  may 
be  items  not  referenced  in  the  preamble 
that  may  be  relevant  in  a  particular 
case.  Conversely,  some  of  the 
referenced  items  or  even  some  of  the 
specific  factora  of  the  statute  may  not  be 
of  any  particular  significance  in  an 
individual  case.  The  Commission  will 
evaluate  any  factor  or  item  that  may  be 
significant  to  a  particular  proceeding, 
and  will  consider  any  arguments 
advanced  by  applicants,  competitore. 
resource  agencies,  interveners  or  othere 
regarding  the  appropriateness  of 
evaluating  a  factor.  Accordingly,  the 
Commission  declines  to  develop  a  list  of 
items  and  will  address  such  matters  on 
a  case-by-case  basis. 


issues  are  considered  under  aection  15(a)(2)(G).  Of 
course,  as  discussed  in  Part  IVX..  infra,  the  plaiu  of 
an  applicant  concerning  fish  and  wildlife  are  not 
subject  to  comparative  evaluation. 

*'*  See,  e^g.,  the  comments  of  American  Rivers. 

*••  American  Paper,  American  Rivers.  Southern 
California  Edison  and  Wisconsin  Department 

**•  EEL  Idaho  Power  and  Northern  California 
Agency. 

»»'  American  Paper  and  Long  Lake. 


3.  Section  15(a)(2)(A)  of  the  Federal 
Power  Act 

SecUon  15(a)(2)(A)***  of  theTPA 
requires  the  Commission  to  consider  the 
"plans  and  abilities  of  the  applicant  to 
comply  with  (i)  the  articles,  terms,  and 
conditions  of  any  license  issued  to  it  and 
(ii)  with  other  applicable  provisions  of 
[Part  I  of  the  FPA)."  In  the  NOPR.  the 
Commission  indicated  that  the 
Commission  would  consider  such 
matters  as  the  plans  of  an  applicant  to 
finance  a  project  an  applicant's 
personnel,  facilities  and 
accomplishments,  and  whether  an 
applicant  has  personnel  adequate  in 
number  and  training  to  construct  any 
additional  project  works  and  to  operate 
and  maintain  the  project  in  a  con4)etent 
manner.*'* 

American  Paper  suggests  that  the 
Commission  either  further  explain  what 
is  meant  by  the  word 
"accomplishments,"  or  delete  the 
reference.  It  argues  that  the  term  is  so 
broad  as  to  be  meaningless  and  can  be 
confused  with  the  track  record 
examination  required  by  section  15(a)(3) 
of  the  FPA.  American  Paper  also  states 
that  the  Commission  should  be  aware  of 
the  fact  that  applicants  and  licensees 
frequently  hire  outside  contractore  to 
perform  activities  related  to  a 
hydroelectric  project. 

New  York  Electric  requests  that  the 
Commission  clarify  that  it  will  be 
considering  an  applicant's  staff  or 
staffing  plan,  rather  than  its  personnel 
It  argues  that  the  use  of  the  word 
"personnel"  implies  that  the 
Commission  will  be  examining  the 
qualifications  of  particular  persons, 
which  may  change  over  time.  Public 
Pool  and  othera  suggest  that  the 
Commission  determine  whether  an 
applicant's  persoimel  are  adequate  in 
number,  training  and  experience  to 
operate  and  maintain  the  project 

Long  Lake  indicates  that  some  non- 
utility  applicants  are  unable  to  enter 
into  power  sales  contracts  until  their 
licenses  are  issued.  Therefore,  it 
suggests  that  the  Commission  only 
inquire  into  whether  applicants  are 
capable  of  arranging  financing.  Also,  it 
suggests  that  the  Commission  not 
compare  which  of  the  competing 
applicants  is  more  capable  of  arranging 
financing.  Finally,  the  Northern 
California  Agency  suggests  that  the 
Commission  inquire  into  an  existing 
licensee's  past  difficulties  in  complying 
^m\h  the  terms  of  a  previous  license  in 


>**  16  U.S.C  80e(a)(2)(A)  (1962  and  Supp.  1988). 
*■*  See  NOPR  preamble  at  21-22. 
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determining  the  existing  licensee's 
ability  to  comply  with  a  future  license. 

The  use  of  tne  word 
"accomplishments"  in  the  NOPR  was 
not  intended  to  superimpose  on  to  the 
section  15(a)(2)(A)  analysis,  the  track 
record  examijaation  required  under 
section  15(a)(3).  Rather,  it  was  intended 
to  encompass  such  matters  as  whether 
an  applicant  has  paat  experience  in 
hydroelectric  matters  and,  in  the  case  of 
applicants  that  have  never  built  or 
operated  a  hydroelectric  project, 
whether  they  have  managed  endeavors 
of  a  similar  nature. 

With  regard  to  the  comments  of  the 
Northern  California  Agency,  the 
Conunission  will  not  examine  an 
existing  licensee's  compliance  record 
under  section  15(a)(2)(A).  This  will  be 
examined  under  section  15(a](3]. 
Examining  that  record  in  the  context  of 
section  15(a)(2)(A)  would  result  in 
double  consideration  of  compliance 
factors.  However,  the  Commission  may 
under  section  15(a)(2)(A)  inquire  into  tiie 
reasons  behind  an  existing  licensee's 
past  compliance  problems  to  help 
evaluate  whether  the  existing  licensee 
has  corrected  the  situation  and  thus  is 
able  to  comply  with  the  terms  and 
conditions  of  a  new  license  and  other 
provisions  of  Part  I  of  the  F7A. 

As  to  the  inquiry  into  persoimel,  the 
Commission  does  not  intend  to  examine 
the  qualifications  of  individuals.  Rather, 
it  intends  to  consider  whether 
applicants'  and/or  their  contractors' 
overall  staffing  plans,  including  nimibers 
of  personnel  and  training  programs,  are 
adequate. 

Finally,  the  Commission  recognizes 
that  the  ability  of  some  applicants  to 
secure  financing  depends  on  the 
issuance  of  a  license.  Consequently,  the 
Commission  will  consider  an  applicant's 
ability  to  secure  financing  on  the 
assumption  that  a  license  will  be  issued. 
Also,  while  the  Commission  will  not 
compare  competing  applicants' 
financing  plans  under  section 
15(a)(2)(A),  any  differences  in  those 
plans  may  be  relevant  to  tlie  inquiry  into 
cost-effectiveness  under  section 
15(a)(2)(F)  of  the  FPA. 

4.  Section  15(a)(2)(B)  of  the  Federal 
Power  Act 

Section  15(a)(2)(B)  of  the  FPA  "o 
requires  the  Commission  to  inquire  into 
the  "plans  of  the  applicant  to  manage, 
operate,  and  maintain  the  project 
•afely."  In  the  NOPR.  the  Commission 
stated  that  it  would  consider  under  this 
section  an  existing  licensee's  past  safety 
record  with  regard  to  the  project.**' 


American  Paper  suggests  that  an 
existing  licensee's  past  safety  record  be 
evaluated  only  under  section  15(a)(3), 
not  under  section  15(a)(2)(B).  For  die 
reasons  discussed  previously  in  relation 
to  section  15(a)(2)(A),  the  Conunission 
will  examine  an  existing  licensee's 
safety  record  to  the  extent  it  involves 
compliance  matters  only  under  section 
15(a)(3).  However,  as  explained  in  the 
discussion  under  section  15(a)(2)(A),  the 
reasons  behind  past  compliance 
problems  can  be  considered  under 
section  15(a)(2)(B)  to  evaluate  whether 
an  existing  licensee  has  corrected  the 
situation  and  thus  is  able  to  fulfill  its 
future  plans  to  safely  manage,  operate 
and  maintain  the  project  Also,  certain 
aspects  of  an  existing  licensee's  past 
safety  record,  such  as  the  number  of 
injuries  to  personnel,  are  not  specifically 
addressed  by  Commission  order  or 
regulations,  and  thus  are  not  properly 
included  under  the  compliance 
evaluation  of  section  15(a)(3). 
ConsequenUy,  these  items  will  be 
considered  under  section  15(a)(2)(B).*"* 

5.  Section  15(a)(2)(C)  of  the  Federal 
Power  Act 

Section  15(a)(2)(C)  of  the  FPA  ««» 

requires  the  Conunission  to  consider  the 
"plans  and  abilities  of  the  apphcant  to 
operate  and  maintain  the  project  in  a 
maimer  most  likely  to  provide  efficient 
and  reliable  electric  service."  The 
Commission  stated  in  the  NOPR  that 
under  this  provision  it  might  consider  an 
applicant's  plans  to  coordinate  the 
operation  of  its  project  with  other 
projects  on  the  same  watercourse  in 
order  to  maximize  generation  and  to 
improve  overall  efficiency.*'* 


■*•  16  U.&C  S08(«)(2)(B)  (1962  and  Supp.  1988). 
■•■  Sm  NOPR  prvamble  at  23. 


•••  The  Department  of  Commerce  state*  that 
applicants'  safety  plans  should  include  emergency 
plans  to  deal  with  such  matters  as  pipeline  ruptures 
and  slope  failure*.  Commerce  also  states  that,  when 
•  risk  of  dam  failure  or  breach  exists,  an  applicant 
should  provide  a  plan  for  permanently  rehabilitating 
the  atnicture  in*tead  of  being  allowed  to  utilize  an 
intensive  maintenance  plan. 

If  an  applicant's  proposal  could  potentially  cause 
damage  to  environmental  resources  through  pipeline 
ruptuie*  or  *lop«  failures,  the  applicant  should 
address,  and  the  Commission  will  consider,  thi* 
potential  and  any  measure*  proposed  by  the 
applicant  to  deal  with  such  problems.  Also,  an 
applicant  must  evaluate  whether  a  risk  of  dam 
failure  or  breach  exists  and.  if  so,  evaluate  the 
extent  of  the  ri*k  and  describe  in  detail  the 
measures  it  proposes  to  deal  with  the  problem  and 
any  associated  impacts  on  life,  property  and 
envirormiental  resources.  The  Commission  will 
evaluate  the  problem  and  any  proposed  solutions 
and  determine  the  appropriate  measures  that  should 
be  undertaken  at  the  project  site. 

••>  16  U.S.C.  806(a)(2)(C)  (1982  and  Supp.  1988). 

*•*  Set  NOPR  preamble  at  23. 


American  Paper  contends  that 
examination  of  the  coordination  element 
should  be  subject  to  a  separate 
examination  under  section  15(a)(2)(G)  of 
the  FPA.  Long  Lake  suggests  that  the 
Commission  consider  the  applicants' 
past  willingness  to  coordinate  the 
operation  of  its  project  with  other 
existing  projects  in  order  to  maximize 
generation  and  improve  overall 
efficiency. 

The  Commission  believes  that 
examination  of  future  coordination 
plans  can  properly  occur  under  section  ' 
15(a)(2)(C).  As  to  past  actions  in  this 
regard,  they  are  to  be  evaluated 
pursuant  to  section  15(a)(3)  of  the 
FPA.*«» 

6.  Section  15(a)(2)(D)  of  the  Federal 
Power  Act 

Section  15(a)(2)(p)  of  the  FPA  *«• 
requires  the  Commission  to  consider  the 
"need  of  the  applicant  over  the  short 
and  long  term  for  the  electricity 
generated  by  the  project  or  projects  to 
serve  its  customers,"  taking  into 
consideration  a  variety  of  factors 
specified  in  section  15(a)(2)(D),  The 
Commission's  consideration  of  the  need 
factor  and  the  various  components  of 
that  analysis  were  discussed  in  detail  in 
the  NOPR.*" 

Mid-Columbia,  Douglas  County  PUD, 
Grant  County  PUD  and  Public  Pool 
contend  that  the  NOPR  did  not 
adequately  address  the  situation  where 
an  entity  currenUy  receiving  power  from 
an  existing  project  pursuant  to  a 
contract  with  the  existing  hcensee  that 
extends  beyond  the  term  of  the  existing 
Ucensee's  license*"'  files  an  application 
for  new  license  for  the  existing  project 
in  competition  with  the  existing 
licensee.  They  argue  that  the 
Commission  must  recognize  the 
contractual  obligation  of  the  existing 
licensee  to  provide  power  to  this  other 
entity  and,  therefore,  must  consider  as 
part  of  its  analysis  of  the  existing 
licensee's  need  for  the  power,  the  need 
of  the  existing  licensee  for  project  power 
to  fulfill  its  contractual  obligation  to 
serve  this  wholesale  customer. 


"•  See  Part  IV.K.9.,  infra. 

'•*  16  U.S.C.  80B(a)(2)(D)  (1982  and  Supp.  1988). 
This  provision  also  contains  a  number  of  detailed 
elements  the  Commission  must  evaluate  as  part  of 
its  analysis  of  project  need. 

••'  See  NOPR  preamble  at  24-2a 

»••  Pursuant  to  section  22  of  the  FPA,  16  U.S.C. 
815  (1962).  contracts  to  furnish  power  beyond  the 
termination  date  of  a  license  must  be  approved  by 
the  Commission  and  the  state  public  service 
commission,  and,  if  a  new  license  is  not  issued  to 
the  original  licensee  upon  expiration  of  the  existing 
license,  the  new  licensee  shall  assume  and  fulfill 
such  contracts. 


;^^':':-^^^^;^.* }'mi:^^§r;)i^^^ ■:•; :  ".: ;, 
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The  Commission  recognizes  that  the 
legislative  history  of  EC^A  clearly 
requires  the  Commission  to  consider  an 
applicant's  need  for  power  to  serve  its 
wholesale  customers  in  cases  where  an 
applicant  may  not  be  able  to  directiy  use 
all  of  the  power  from  a  project.  *•• 
Consequently,  the  Commission  will 
consider  wholesale  power  needs  when 
appropriate. 

The  Commission  rejects  the 
commenters'  suggestion  that  it  consider 
as  part  of  the  existing  licensee's  demand 
need  for  the  power  produced  by  the 
existing  project  the  power  being 
supplied  to  a  wholesale  customer  who  is 
competing  with  the  existing  licensee  for 
a  new  license  for  the  project.  First 
adopting  the  commenters'  argument 
woiild  create  a  truly  illusory  "need"  and 
upset  the  need  analysis  required  by 
section  15(a)(2)(D)  of  the  FPA.  Second, 
the  legislative  history  of  ECPA  directly 
addresses  this  issue  and  clearly 
indicates  that  in  this  situation  the 
existing  licensee  is  not  to  include  the 
wholesale  customer  in  its  projections  of 
demand.*'"  Of  course,  the  cost 
implications  and  other  impacts  on  the 
existing  licensee's  customers  and  served 
communities  that  would  occur  in 
transferring  the  project  to  the  former 
wholesale  customer  would  have  to  be 
evaluated  as  part  of  the  broad  analysis 
under  section  15(a)(2)(D).  Also,  the  fact 
that  the  wholesale  customer  has  a 
contractual  right  to  receive  a  portion  of 
the  project  power  for  some  period  of 
time  following  expiration  of  the  existing 
license  must  be  evaluated  as  part  of  the 
analysis  of  the  wholesale  customer's 
overall  need  for  the  project 


**•  See  HR.  Rep.  No.  9»-«34,  99th  Cong.,  2nd 
Sea*.  27  (1986): 

In  many  cases,  applicants  may  not  be  able  to 
directly  use  all  of  the  power  from  the  project.  This 
will  not  disqualify  an  applicant  The  conference 
agreement  is  not  intended  to  alter  current  law 
which  permits  need  to  be  based,  in  part  upon  sales 
of  power  in  excess  of  the  applicant's  direct 
consumptioa  This  would,  of  course,  have  to  take 
into  account  the  benefits  to  those  purchasing  the 
power,  such  as  a  reduction  in  rates,  and  would  have 
to  be  tempered  by  common  sense  and  our  intent 
that  licenses  ought  to  be  given  to  applicants  who, 
among  other  things,  actually  need  the  projects. 

"o  See  H.R.  Rep.  No.  90-934. 99th  Cong.,  2nd 
Sesa.  27  (1986),  in  the  paragraph  that  immediately 
precedes  the  one  set  out  in  the  previous  note: 

Customer*  are  to  be  defmed  broadly,  and  are  to 
include  both  existing  and  future  customers.  In  a 
case  where  an  existing  licensee  is  in  competition  for 
the  project  with  one  of  its  customers,  the  existing 
licensee  is  not  to  be  permitted  to  include  that 
customer  in  its  demand  projections  to  the  extent 
that  the  customer  will  no  longer  be  served  by  the 
existing  licensee.  Similarly,  where  an  existing 
licensee  is  in  competition  with  an  independent 
power  producer,  the  Commission  must  recognize  the 
possibility  that  the  small  power  producer  may  sell 
the  electricity  from  the  project  back  to  the  existing 
licensee. 


New  Yoric  Electric  states  that  the 
Commission  should  recognize  that  in 
the  case  of  investor-owned  utilities 
seeking  relicensing  of  their  own 
projects,  the  alternative  source  of  power 
that  the  applicant  is  most  likely  to  use  to 
replace  power  under  the  license  is 
power  produced  by  the  same  project 
operated  by  others  at  a  significantly 
increased  cost  to  the  utilities' 
ratepayers.  The  Northern  California 
Agency  argues  that  the  needs  analysis  is 
not  to  be  a  headcounting  test  with  the 
larger  applicant  prevailing,  and  that  the 
needs  analysis  should  be  developed  in 
the  context  of  specific  proceedings. 
Finally,  the  Department  of  Commerce 
argues  that  if  there  is  no  shori-term  need 
for  project  power,  then  project 
development  should  be  cancelled,  not 
postponed,  and  the  alternatives  analysis 
shoiild  be  expanded  to  include  a  process 
for  eliminating  environmentally 
damaging  alternatives. 

The  Department  of  Commerce's 
statement  regarding  cancellation  (and 
presumably  removal)  of  existing  projects 
in  the  absence  of  short-term  need  is 
contrary  to  the  requirement  of  section 
15(a)(2)(D)  to  consider  both  short-  and 
long-term  need.  It  is  also  inconsistent 
with  the  legislative  history  of  ECPA  that 
indicates  that  short-term  power 
surpluses  should  not  be  the  sole  basis 
upon  which  to  base  the  needs 
analysis.*' '  And  it  ignores  the 
significant  environmental  consequences 
associated  with  removal  and  then 
reconstruction  of  existing  hydroelectric 
facilities.  In  considering  the  feasibility  of 
alternatives,  the  Commission  will  be 
looking  at  their  potential  impacts  on  the 
environment  Finally,  the  Commission 
recognizes  the  possibility  raised  by  New 
York  Electric,  and  acknowledges  that 
the  legislative  history  of  ECPA  clearly 
indicates  that  the  analysis  of  need  is  not 
to  be  a  headcounting  test  with  the  larger 
applicant  prevailing.*'* 

7.  Section  15(a)(2)(F)  of  the  Federal 
Power  Act*'* 

Section  15(a)(2)(F)  of  the  FPA  *'* 

requires  the  Commission  to  consider 
whether  the  "plans  of  the  applicant  will 
be  achieved,  to  the  greatest  extent 
possible,  in  a  cost  effective  manner."  In 
the  NOPR.  the  Commission  stated  that 
the  legislative  history  of  ECPA  indicates 
that  this  provision  was  intended  to 


»' '  See.  e.g.,  132  Cong.  Rec.  S15383-84  (Oct  6, 
1966)  (statement  by  Senator  McClure). 

"»  See,  e.g.,  132  Cong.  Rec.  H8951  (Oct  2, 1986) 
(colloquy  between  Reps.  Markey,  Moorfaead  and 
Swift). 

*""  No  significant  comments  were  made  regarding 
the  requirements  of  section  15(a)(2)(E)  of  the  FPA 
16  U.S.C  {  80e(a)(2)(E)  (1982  and  Supp.  1968) . 

"*  16  U.S.C  80e(a)(2)(F)  (1982  and  Supp.  1968). 


discourage  the  "gold-plating"  of 
applications  by  applicants  attempting  to 
propose  the  "best"  plans,  regardless  of 
cost*'* 

American  Paper  suggests  that  the 
Commission  reserve  the  right  to  dismiss 
applications  that  are  obviously  gold- 
plated.  New  York  Electric  suggests  that 
the  Commission  make  clear  that  cost 
effectiveness  will  not  be  the  primary 
basis  of  comparing  projects,  since 
differences  in  benefit/cost  ratios  might 
reflect  such  things  as  different  levels  of 
reliability,  with  a  more  reliable  plant 
having  a  lower  benefit/cost  ratio  due  to 
redundancy  and  greater  quality. 

The  Commission  does  not  believe  it 
has  the  authority  to  dismiss  "gold- 
plated"  applications  without  fully 
completing  the  required  reUcensing 
analysis.  However,  a  clearly  gold-plated 
application  will  lose  to  a  comparable 
cost-effective  proposal  submitted  by  a 
competitor.  Also,  the  Commission  is 
aware  of  the  reliability  and  quality 
factors  referenced  by  New  York  Electric 
and  will  consider  such  matters  in 
examining  cost-effectiveness. 

8.  Section  15(a)(2)(G)  of  the  Federal 
Power  Act 

a.  Comparative  Analysis  of  Fish  and 
Wildlife  Matters.  Section  15(a)(2)(G)  of 
the  FPA  *'•  gives  the  Commission  the 
authority  during  the  relicensing  process 
to  consider  "such  other  factors  as  it  may 
deem  relevant"  In  discussing  this 
provision  in  the  NOPR.  the  Commission 
indicated  that  the  plans  of  applicants 
concerning  fish  and  wildlife  will  not  be 
subject  to  comparative  evaluation. 
Citing  to  section  10(j)  of  the  FPA.  the 
Commission  stated  that  it  will  establish 
fish  and  wildbfe  conditions  specific  to 
each  project  proposal  puirsuant  to 
section  10  of  the  FPA.  The  Commission 
also  stated  that  in  cases  where 
applicants  propose  different  general 
schemes  of  development  for  the  same 
project  it  will  determine  whether  the 
protection,  mitigation  and  enhancement 
measures  of  each  proposal  are  adequate 
under  the  circiunstances  of  that 
proposal,  and  will  specif)'  final 
conditions  concerning  fish  and  wildlife 
in  the  issued  license,*" 

A  number  of  the  commenters, 
including  International  Association. 
Wildlife  Federation,  and  Trout 
Unlimited,  object  to  the  Commission's 
statement  that  applicants'  plans 
covering  fish  and  wildlife  shall  not  be 
subject  to  comparative  evaluation. 


»'•  See  NOPR  preamble  at  29. 

"*  16  U.S.C  808(a)(2)(G)  (1982  and  Supp.  1968). 

»"  See  NOPR  preamble  at  31-32. 


23782 Federal  Regtoter  /  Vol.  54,  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations 


However,  aa  pointed  out  in  the  NOPR 
and  by  EEI  and  others  in  their  reply 
comments,  section  15(a)(2)(G) 
specifically  prohibits  the  comparative 
evaluation  of  applicants'  fish  and 
wildlife  plans.*^'  Consequently,  the 
Commission  cannot  undertake  the 
comparative  analysis  requested  by  these 
commenters.'** 

Washington  Wildlife  suggests  that  the 
Commission  revise  the  regulations  to 
include  the  criteria  it  will  use  to 
establish  fish  and  wildlife  conditions. 
The  Department  of  Commerce  also 
recommends  specific  standards.  It 
suggests  that  the  Commission  specify 
that  it  will  look  first  at  each  proposal's 
plans  and  capabilities  for  protection  and 
mitigation  and  then  look  at  the 
proposal's  potential  for  enhancement 
and  compensation.  According  to 
Commerce,  the  overriding  principle 
should  be  that  adverse  impacts  from 
past  and  future  actions  must  be  fully 
addressed  through  protection  and 
mitigation  and  that  enhancement  must 
be  provided  where  such  opportxmities 
exist  Finally,  although  not  entirely  clear 
on  this  point.  Commerce  appears  to 
argue  that  it  would  be  inappropriate  to 
evaluate  the  benefits  and  costs  of 
protection  and  mitigation  measures 
incrementally,  and  that  such  measures 
must  be  evaluated  in  the  context  of  total 
costs  and  revenues,  presumably  over  the 
entire  life  of  the  project. 

The  Commission  is  unable  to  specify 
precise  criteria  that  it  will  use  in 
establishing  fish  and  wildlife  conditions. 
The  development  of  such  measures  will 
be  on  a  case-by-case  basis,  pursuant  to 
section  10  of  the  FPA  and  the  provisions 
of  section  10(j)  regarding  adequate  and 
equitable  protection,  mitigation  and 
enhancement  measures  and  consistency 
with  the  purposes  and  requirements  of 
Part  I  of  the  FPA.  The  Commission  may 
evaluate  whether  enhancement  of  fish 
and  wildlife  resources,  which  may 
constitute  a  reduction  of  the  negative 
impacts  attributable  to  a  project  since 
its  construction,  would  be  appropriate. 


*"  Section  13(a)(2)(C)  of  the  FPA  provides  at 

fuUoMK 

(C)  Such  other  factort  at  the  Commitsion  may 
deem  relevant,  except  that  the  termt  and  conditiona 
in  the  licente  for  the  protection,  mitigation,  or 
enhancement  of  Tith  and  wildlife  retourcet  affected 
by  the  development  operation,  and  management  of 
tlM  project  thall  be  determined  in  accordance  with 
taction  10,  and  the  plana  of  an  applicant  concerning 
fiah  and  wildlife  shall  not  be  tubject  to  a 
comparative  evaluation  under  this  subsection. 

•"  Northern  Califoinia  Agency  stales  that  1 16.13 
aa  pfopoaed  in  the  NOPR  would  compel 
comparative  evaluation  of  applicants'  fish  and 
wildlife  plans.  However,  the  Commission  bellevea 
that  Its  rvvition  of  1 16.13  to  reference  the  statute 
will  clearly  show  that  comparative  evaluation  is 
prohibited. 


But,  as  explained  previously,"**  the 
evaluation  and  consideration  of  the 
appropriateness  of  requiring  fish  and 
wildlife  measures  is  to  be  in  the  context 
of  today's  environment,  and  in  relation 
to  today's  needs  and  problems.  Thus, 
contrary  to  Commerce's  position,  there 
is  no  set  requirement  that  all  past 
damage  to  fish  and  wildlife  caused  by  a 
project  must  be  "mitigated"  in  a 
relicensing  pn>ceeding. 

In  addition,  while  the  Commission 
agrees  that  adequate  fish  and  wildlife 
measures  are  a  cost  of  doing  business,  it 
finds  without  merit  Commerce's 
apparent  argument  that  the  cost  of  fish 
and  wildlife  measures  proposed  at 
relicensing  can  only  be  considered  in 
the  context  of  total  costs  and  revenues 
over  the  life  of  a  project.  Such  an 
approach  would  sanction  the  adoption 
of  any  fish  and  wildlife  measure,  no 
matter  how  expensive,  as  long  as  the 
costs  of  the  fish  and  wildlife  measure 
were  less  expensive  than  the  total  of  the 
net  revenues  of  the  project  over  the  term 
of  the  previous  license  and  the  expected 
net  revenues  of  the  project  over  the  term 
of  the  new  license.  Once  again,  this  type 
of  approach  ignores  the  fact  that  fish 
and  wildlife  measures  at  relicensing 
must  be  considered  in  the  context  of 
today's  costs,  needs  and  problems."^ 

b.  Antitniat.  In  the  NOPR,  the 
Commission  stated  that  it  will  consider 
the  antitrust  provision  of  section  10(h)  of 
the  FPA  ***  during  relicensing  but  that 
applications  would  not  be  subject  to  a 
comparative  evaluation  on  that  issue. 
The  NOPR  cited  the  E(3>A  Conference 
Report  in  support  of  this  position.*" 

"The  Northern  California  Agency 
objects  to  the  Commission's  statement, 
contending  that  it  was  impermissible  to 
rely  on  the  Conference  Report  language 
to  override  the  clear  language  of  the 
statute  which  requires  the  Commission 
to  consider  all  of  the  requirements  of 
section  10  of  the  FPA,  including  section 
10(h). 

The  Commission  believes  that  the 
statute  clearly  does  not  contain  a 


»••  See  Part  IV.Ra.b.,  supra. 

•*'  The  Departments  of  Commerce  and  the 
Interior,  Wildlife  Federation  and  other  commenters 
auggetl  thai  the  Commisaion  explain  in  the 
regulations  how  the  FPA  sections  10(j)  and  18 
procetaea  will  be  integrated  into  the  relicensing 
procesa.  However,  as  explained  elsewhere  herein, 
these  Issues  will  b«  addressed  in  a  separate 
rulemaking  proceeding. 

*•*  16  U.S.C.  a03(h)  (1982  and  Supp.  1968). 

'••  See  H.R.  Rep.  No.  0Q-«34. 99th  Cong..  2nd 
Sets.  26  (1986): 

However,  the  conferees  agreed  that  the 
protection,  mitigation  and  enhancement  of  fish  and 
wildlife  resources  proposed  by  an  applicant,  and  the 
requirements  of  section  10(h)  are  not  to  serve  aa 
part  of  tlie  basis  for  the  comparative  evaluation  of 
competing  applications  under  aection  IS. 


requirement  for  comparative  evaluation 
of  appUcations  on  section  10(h)  grounds. 
Moreover,  the  conferees'  statement 
makes  clear  the  intent  of  Congress  that 
the  Commission  not  subject  applications 
to  comparative  evaluation  on  antitrust 
matters.  Furthermore,  section  10(h)  itself 
does  not  require  comparative  evaluation 
of  antitrust  matters  at  relicensing. 
Paragraph  (2)  of  section  10(h),  which 
was  added  by  ECPA,  only  requires  the 
Commission:  (1)  To  include  in  issued 
licenses,  conditions  to  prevent  or 
adequately  minimize  any  unjustified 
contravention  of  the  policies  expressed 
in  the  antitrust  laws;  and  (2)  to  refuse  to 
issue  a  new  license  to  an  existing 
licensee  if  it  is  impossible  to  prevent  or 
adequately  minimize  the  contravention. 
Thus,  although  antitrust  matters  will  not 
be  subject  to  comparative  evaluation, 
the  proposal  of  an  existing  licensee 
found  superior  to  a  competitor's  as  a 
result  of  the  comparative  analysis 
required  by  section  15(a)  (2)  and  (3)  will 
have  to  be  reviewed  pursuant  to  section 
I0(h]  as  is  the  current  practice  of  the 
Commission. 

c.  Requirements  of  Section  10.  As 
indicated  previously,  section  15(a)[2)  of 
the  FPA  requires  the  Commission  to 
consider  the  requirements  of  section  10 
of  the  FPA  in  evaluating  applications  for 
new  license  under  section  15(a).  As 
discussed  in  the  NOPR,**'  this  requires 
consideration  of  all  section  10 
procedures  and  requirements. 

Specifically,  these  requirements 
include  the  mandate  of  section  10(a)(1) 
that  a  project  adopted  shall  be  "best 
adapted  to  a  comprehensive  plan  for 
improving  or  developing"  the  waterway 
after  consideration  of  all  beneficial 
public  uses.  Section  10(a)(1).  in  turn, 
requires  the  Commission  to  consider  all 
purposes  referred  to  in  section  4(e)  of 
the  FPA.  Section  4(e)  requires  the 
Commission  to  give  equal  consideration 
to  the  purposes  of  energy  conservation, 
the  protection,  mitigation  of  damage  to, 
and  enhancement  of,  fish  and  wildlife 
(including  relating  spawning  ground  and 
habitat),  the  protection  of  recreational 
opportimities,  and  the  preservation  of 
other  aspects  of  environmental  quality, 
in  addition  to  the  power  and 
development  purposes  for  which  a 
license  is  issued.*** 

Section  10(a)(2)(A),  as  amended  by 
ECPA,  also  requires  that  the 
Commission  consider  the  extent  to 
which  the  project  is  consistent  with  a 
comprehensiveplan  (where  one  exists) 


»•♦  See  NOPR  preamble  at  16-19. 

•••  As  indicated  in  Part  rV.K.8.a.,  supra,  fish  and 
wildlife  matters  are  not  subject  to  comparative 
evaluation. 
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for  improving,  developing,  or  conserving 
a  waterway  or  waterways  affected  by 
the  project  that  is  prepared  by:  (1)  An 
agency  established  pursuant  to  Federal 
law  that  has  the  authority  to  prepare 
such  a  plan;  or  (2)  the  State  in  which  the 
facility  is  or  will  be  located. 

Section  10(a)(2)(B)  requires  the 
Commission  to  consider  the 
recommendations  of  Federal  and  state 
agencies  exercising  administration  over 
flood  control,  navigation,  irrigation, 
recreation,  cultural,  and  other  relevant 
resources  of  the  state  in  which  the 
project  is  located,  and  the 
recommendations  (including  fish  and 
wildlife  recommendations)  of  Indian 
tribes  affected  by  the  project.  Section 
10(a)(3)  requires  the  Commission  to 
solicit  recommendations  from  those 
agencies  and  Indian  tribes  for  proposed 
terms  and  conditions  to  be  considered 
by  the  Commission  for  inclusion  in  the 
license. 

Section  10(a)(2)(C)  requires  the 
Commission  to  consider  the  electricity 
consumption  efficiency  improvement 
program  of  the  applicant,  including  its 
plans,  performance,  and  capabilities  for 
encouraging  or  assisting  its  customers  to 
conserve  electricity  cost-effectively, 
taking  into  accoimt  the  published 
policies,  restrictions,  and  requirements 
of  relevant  state  regulatory  authorities 
applicable  to  such  appUcant.  Finally, 
and  as  discussed  previously,**"  the 
Commission  is  required  to  consider 
antitrust  matters  pursuant  to  section 
10(h). 

The  Commission  must  consider  the 
above  requirements  of  section  10  of  the 
FPA  in  relicensing  proceedings;  it  has  no 
discretion  in  this  regard.  Furthermore,  to 
the  extent  any  of  these  requirements 
have  significance  as  factors  for  the 
comparative  evaluation  of  applications, 
the  Commission  must  enumerate  its 
consideration  of  them  imder  section 
15(a)(2)(G).**' 


»"  See  Part  IV.KAb.,  supra. 

*"  See  H.R.  Rep.  No.  99-934, 99th  Cong.,  2nd 
Sess.  26  (1986): 

Criteria  in  txjth  bills  that  were  duplicative  of 
section  10  were  dropped  because  the  conference 
agreement  modiries  section  IS  to  make  clear  that 
requirements  of  section  10  apply  and  are  considered 
in  relicensing  proceedings  under  section  15.  For 
example,  in  relicensing  proceedings,  the 
Commission  may  evaluate  the  section  10  criterion 
concerning  the  applicant's  plans  for  the 
improvement  and  utilization  of  the  power 
development  potential  of  the  waterway.  To  the 
extent  that  elements  of  section  10  serve  as  factors 
for  the  comparative  evaluation  of  applications,  the 
Commission  shall  enumerate  its  consideration  of 
those  factors  under  section  lS(a)(2)(G). 


9.  Section  15(a)(3)  of  the  Federal  Power 
Act 

As  discussed  previously,***  the 
Commission  is  revising  §  16.13  to  track 
precisely  the  language  of  section  15(a)(3) 
(A)  and  (Bj.  This  will  clarify  that  both  an 
existing  Ucensee's  record  of  compliance 
with  the  terms  and  conditions  of  the 
existing  hcense  imder  section 
15(a)(3)(A),  and  the  actions  taken  by  an 
existing  licensee  which  affect  the  pubhc 
under  section  15(a)(3)(B),  will  be 
considered  by  the  (Jommission. 

In  discussing  the  provisions  of  section 
15(a)(3)  in  the  NOPR,  the  Commission 
cited  a  number  of  examples  of  the  types 
of  matters  that  will  be  examined  imder 
section  15(a)(3).  These  examples  include 
an  existing  licensee's:  (1)  Comphance 
with  the  Commission's  general  policies 
on  recreational  use  of  project  facilities; 
(2)  cooperation  with  appropriate 
resource  agencies  to  reduce  the  project's 
detrimental  impact  on  fish,  wildlife  and 
other  resources;  (3)  setting  aside  of  land 
adjacent  to  the  project  for  future 
environmental  purposes;  and  (4) 
willingness  to  adopt  measures  ensuring 
the  safety  of  the  public.  The  Commission 
requested  comments  on  these  and  other 
criteria  that  it  should  consider  under 
section  15(a)(3).*** 

A  number  of  commenters  question  the 
examples  listed  in  the  NOPR,  stating 
that  they  either  are  incorrectly  classified 
as  compliance  matters  imder  section 
15(a)(3)(A)  when  they  should  instead  be 
considered  under  section  15(a)(3)(B),  or 
may  not  be  relevant  in  all  cases.  For 
example,  EEI  and  others  *"°  point  out 
that  prior  to  1963,***  the  (Commission 
did  not  require  applicants  to  include 
recreational  development  plans  in  their 
applications  and  that  the  (Commission 
did  not  develop  its  formal  recreational 
policies  until  1965.***  These 
commenters  also  state  that  the 
Commission  specifically  indicated  that 
these  recreational  requirements  and 
policies  were  not  to  apply  to  existing 
licenses.  They  therefore  contend  that  an 
existing  licensee  not  subject  to  these 
recreational  provisions  should  not  be 
penalized  under  the  conipliance  factor 
of  section  15(a)(3)(A)  for  failing  to 
comply  with  these  provisions. 
Furthermore,  they  contend  that,  if  an 
existing  licensee  voluntarily  implements 
some'of  these  recreational  provisions, 
this  positive  action  should  be 
considered  in  favor  of  an  existing 


»••  See  Part  IW.K.l..  supra. 

"*  See  NOPR  preamble  at  20. 

»o  See,  e.g..  the  comments  of  Alabama  Power. 

"'See  29  F.P.C  777  (1963)  and  33  F.P.C  32  (1965). 

«»«  See  34  F.P.C  1546  (1965). 


licensee  pursuant  to  section  15(a)(3)(B) 
of  the  FPA. 

Similar  concerns  are  raised  by  EEI, 
Idaho  Power  and  American  Paper 
regarding  the  setting  aside  of  land.  They 
point  out  that,  unless  specifically 
required  by  a  license  provision,  the 
failure  of  an  existing  licensee  to  set 
aside  land  is  not  a  compliance  factor 
under  section  15(a)(3)(A),  and  that  any 
voluntary  setting  aside  of  land  by  an 
existing  licensee  should  be  considered 
as  a  positive  factor  under  section 
15(a)(3)(B).  American  Paper  also 
cautions  that,  in  reviewing  the  extent  of 
an  existing  licensee's  cooperation  with 
resource  agencies  to  voluntarily  lessen 
environmental  impacts,  the  Commission 
must  consider  the  reasonableness  of  any 
agency  requests. 

These  comments  accurately  reflect  the 
type  pf  analysis  the  Commission  will 
undertake  pursuant  to  section  15(a)(3). 
Unless  specifically  required  by  the  terms 
and  conditions  of  an  existing  license,  an 
existing  licensee's  actions  regarding 
recreational  development  and  the 
setting  aside  of  land  will  be  considered 
in  the  context  of  section  15(a)(3)(B).  not 
secUon  15(a)(3)(A),  of  the  FPA. 
Furthermore,  all  analysis  under  section 
15(a)(3)(B)  will  have  to  take  into  account 
all  relevant  factors^  including  the  ability 
of  an  existing  licensee  to  engage  in  such 
matters. 

Thus,  in  cases  where  such 
recreational  development  at  the  site 
would  have  been  impracticable  or 
impossible,  the  failure  of  an  existing 
licensee  to  voluntarily  provide  for 
recreational  development  when  not 
required  by  its  license  will  not  be 
weighed  against  the  Ucensee  under 
section  15(b)(3)(B).  (Conversely,  where 
an  existing  licensee  voluntarily  provides 
for  such  development,  that  action  vdll 
be  weighed  in  favor  of  the  licensee 
under  section  15(b)(3)(B). 

American  Rivers  suggests  that  the 
Commission  clarify  that  section 
15(a)(3)(A)  of  the  FPA  requires 
consideration  of  an  existing  licensee's 
compliance  with  all  terms  and 
conditions  of  the  existing  license. 
Seattle  Light  suggests  that  the 
Commission  articulate  in  the  regulations 
the  specific  compliance  and  public 
interest  matters  the  Commission  will 
consider.  EPA  suggests  that  a  licensee's 
cooperation  with  resource  agencies  in 
lessening  a  project's  detrimental  impacts 
on  water  quality  and  wetlands  be 
considered  under  section  15(a)(3). 
American  Paper  states  that  the  existing 
licensee's  willingness  to  quickly  correct 
safety  problems  and  its  maintenance  of 
project  works  should  be  considered. 
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The  Wiacontia  Department  suggests 
that  the  extent  of  public  participation 
afforded  by  the  licensee,  the  quality  of 
the  licensee's  data  and  submittals,  and 
the  lack  of  controversy  on  study  and 
mitigation  recommendations  should  be 
considered.  New  York  Electric  suggests 
that  an  existing  licensee's  unit 
availability  record  and  productivity  be 
evaluated.  Finally,  Wildlife  Federation 
suggests  that  the  Commission  consider, 
in  the  context  of  section  15(a)(2)(G)  of 
the  FPA,  an  existing  licensee's  record  of 
compliance  with  the  licenses  it  holds. 

The  Commission  will  evaluate  an 
existing  licensee's  compliance  with  all 
provisions  of  its  license.  This  includes 
ell  provisions  of  Part  I  of  the  FPA 
incorporated  into  the  license  and 
regulatory  provisions  generally 
applicable  to  all  licensees,  such  as  the 
Commission's  regulations  regarding  dam 
safety.*"  However,  as  discussed 
previously,'**  the  Commission  does  not 
believe  it  is  appropriate  or  possible  to 
incorporate  into  regulatory  language  all 
factors  that  will  be  considered  under 
section  15(a)(3)  (A)  and  (B)  or  section 
15(a)(2). 

Congress  has  provided  an  express 
directive  in  section  15(a)(3)(A)  to 
consider  an  existing  licensee's  record  of 
compliance  "with  the  terms  and 
conditions  of  tlie  existing  license" 
(emphasis  added).  Thus,  the 
Commission  does  not  believe  it  would 
be  consistent  with  the  intent  of  ECPA  to 
examine,  in  the  context  of  either  section 
15(a)(2)(G)  or  section  15(a)(3)(A).  the 
existing  licensee's  record  of  compliance 
with  all  other  licenses  it  holds. 

With  regard  to  the  suggestions  of  EPA, 
American  Paper,  and  New  York  Electric 
those  matters  will  be  considered  if 
relevant  under  section  15(a)(3)  (A)  or 
(B),  depending  on  the  specific 
requirements  and  provisions  of  the 
existing  license.  As  to  the  Wisconsin 
Department's  suggestion  regarding 
analysis  of  public  participation,  this 
might  be  a  factor  that  coiild  be 
considered  under  section  15(a)(3)(B). 
However,  the  other  two  items 
referenced  by  the  Wisconsin 
Department  appear  to  be  inappropriate 
for  examination  under  section  15(a)(3). 
since  they  pertain  to  matters  related  to 
the  filing  of  an  application  for  new 
hcense,  not  to  matters  related  to  an 
existing  licensee's  conduct 

In  a  related  matter,  the  Northern 
California  Agency  argues  that  the 
Commission  should  treat  as  a  negative 
factor  in  its  section  15(a)(3)(B) 
evaluation,  an  existing  licensee's  past 


assertion  of  rights  under  section  6  of  the 
FPA  to  block  a  superior  use  of  a  nearby 
project's  water  supplies.  The 
Conmiission  declines  to  adopt  this 
suggestion.  An  existing  licensee  should 
not  be  penalized  for  legitimately  relying 
on  the  section  6  prohibition  against 
unilateral  alteration  of  licenses,  to 
protect  its  ability  to  operate  its  project 
in  the  maimer  allowed  and  required  by 
the  existing  license.  Thus,  an  existing 
licensee's  reliance  on  FPA  section  6  will 
not  be  considered  as  a  negative  factor 
under  the  section  15(a)(3)(B)  evaluation. 
In  summary,  while  an  existing  licensee's 
compliance  with  specific  obligations  or 
responsibilities  under  its  license  will  be 
examined  under  section  15(a)(3),  its 
exercise  of  legitimate  rights  provided  by. 
the  license  or  the  FPA  will  not 

L  Information  Required  of  Applicants 

In  the  NOPR.  the  Commission 
proposed  to  require  applicants  for  new 
license  to  submit  certain  information  not 
currently  required  by  the  regulations.*** 
The  Commission  needs  that  information 
to  conduct  its  evaluations  under 
sections  15(a)  (2)  and  (3)  of  the  FPA, 
meet  the  information  requirement  of 
section  15(b)(4)  of  the  FPA,***  and  carry 
out  its  obligations  under  section  10(a)  (1) 
and  (2)  of  the  FPA.  These  requirements, 
proposed  to  be  codified  in  9  16.10,  were 
divided  into  three  parts:  (1)  information 
to  be  supplied  by  all  applicants 
(proposed  9  16.10(a]);  (2)  information  to 
be  supplied  by  an  applicant  who  is  an 
existing  licensee  (proposed  9  16.10(b)); 
and  (3)  information  to  be  supplied  by  an 
applicant  who  is  not  an  existing  licensee 
(proposed  9  16.10(c)). 

1.  Procedures  and  Format 

EEI,  Great  Northern  and  others  state 
that  9  16.10  is  unclear  on  when  and  how 
the  information  required  under  the 
section  is  to  be  provided  to  the 
Commission.  Great  Northern  suggests 
that  the  Commission  specify  that  the 
9  16.10  information  be  included  at  a 
single  place  in  the  license  application. 
EEI  suggests  that  the  Commission 
specify  that  the  information  required  by 
9  16.10  be  included  in  a  separate 
document  filed  with  the  Commission  on 
the  date  the  corresponding  license 
application  is  filed.  EEI  also 
recommends  that  applicants  be  provided 
with  the  option  of  circulating  the 
information  required  by  the  section  to 
resource  agencies  for  review  and 
comment  prior  to  filing  the  information 
with  the  Commission. 

The  Commission  believes  that  the 
information  required  by  9  16.10  should 


be  incorporated  at  a  single  place  in  the 
license  application,  and  that  resource 
agencies  should  be  provided  with  an 
opportunity  to  review  and  comment  on 
this  information  in  reviewing  draft 
applications  submitted  to  them  pursuant 
to  9  16.8(c)(4).  Incorporation  of  this 
information  into  license  applications 
will  facilitate  Commission  processing 
and  consideration  of  applications,  and 
will  provide  resource  agencies  with 
additional  time  to  fully  evaluate  and 
comment  on  the  information  required  by 
9  16.10.  Also,  the  information  on  costs 
and  impacts  to  the  applicant's  customers 
required  by  9  16.10  may  assist  resource 
agencies  in  formulating  recommended 
terms  and  conditions  that  strike  a 
reasonable  balance  between  the 
protection,  mitigation  and  enhancement 
of  environmental  resources  and  the 
needs  of  an  applicant  and  its  customers. 
Accordingly,  the  Commission  is  adding 
a  new  paragraph  9  16.10(e)  that  specifies 
that  the  9  16.10  information  is  to  be 
included  in  the  license  application  as  a 
separate  exhibit  labeled  "Exhibit  H." 

EEI,  National  Hydropower,  PG&E  and 
Washington  Power  suggest  that  9  16.10 
be  revised  to  specify  that  the 
information  to  be  provided  only  has  to 
be  "commensurate  with  the  scope  of  the 
project."  They  contend  that  this  revision 
is  necessary  to  address  the  fact  that  not 
all  of  the  specific  items  of  information 
may  be  relevant  for  all  projects, 
particularly  small  ones.  Wisconsin 
Power  raises  similar  concerns  regarding 
the  relevance  of  all  of  the  specific 
information  items  to  minor  projects. 

The  Commission  declines  to  adopt  the 
suggestion  made  by  these  commenters. 
The  "commensurate  with  the  scope  of 
the  project"  language  could  be 
interpreted  by  some  potential  applicants 
as  excusing  them  from  having  to  address 
all  of  the  items  of  information  required 
by  9  16.10.  All  of  the  items  must  be 
discussed  by  applicants.  However,  the 
Commission  recognizes  that  not  all  of 
the  items  may  be  particularly  relevant  to 
an  individual  project.  Consequently,  if  a 
potential  applicant  does  not  believe  a 
particular  item  is  relevant  to  its  project 
it  can  explain  why  in  addressing  the 
item.  Also,  the  level  of  detail  that  must 
be  provided  will  vary  according  to  the 
size  of  the  project  and  the  cinnimstances 
of  each  case.**' 

EEI  states  that  some  of  its  members 
are  part  of  integrated  electric  systems 
that  conduct  resource  studies  on  a 


*•*  See  IS  CFR  Put  12  (ISSS). 
*•«  Sm  Pan  rVJC.2..  $upra. 


«••  See  18  CFR  4.41.  4.51  and  4.81  (1988). 
»*  16  U.S.C.  808(b)(4)  (1982  and  Supp.  1988). 


•»'  Washington  Power  and  Wisconsin  Power  also 
request  that  holders  of  minor  licenses  not  subject  to 
sections  14  and  15  of  the  FPA  not  be  required  to 
provide  the  {  16.10  infonnation.  This  request  is 
discussed  in  Part  IV.P.,  infra. 
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system-wide  or  regional  basis. 
Therefore,  EEI  suggests  that  9  16.10  be 
revised  to  permit  applicants  that  are 
part  of  an  integrated  system  to  submit 
the  load,  cost  and  other  resource  data 
required  by  9  16.10  on  a  system-wide 
basis.  American  Paper  and  Friends  of 
the  Earth  suggest  that  it  would  be 
helpful  to  applicants  to  segregate  the 
9  16.10  information  items  into  separate 
sections  corresponding  to  the  section 
15(a)  (2)  and  (3)  provisions  to  which  the 
information  items  pertain. 

The  Commission  does  not  believe  it  is 
necessary  to  make  the  revision 
suggested  by  EEI.  Nothing  in  9  16.10 
prohibits  applicants  from  submitting  the 
information  in  the  format  suggested  by 
EEL  as  long  as  the  information  is 
sufficiently  detailed  to  enable  the 
Commission  to  evaluate  the  information 
item  in  the  context  of  the  individual 
project  proposal.  The  Commission 
declines  to  segregate  the  9  16.10 
information,  as  requested  by  American 
Paper  and  Friends  of  the  Earth,  since 
some  of  the  information  items  may  be 
relevant  to  more  than  one  provision  of 
section  15(a)  (2)  or  (3)  or  other 
provisions  of  the  FPA.**' 

2.  Specific  Information  Requests 

As  discussed  previously,***  in 
evaluating  an  applicant's  need  for  a 
project  the  Commission  is  required  to 
consider  the  need  of  an  applicant  for 
project  power  to  serve  wholesale 
customers.  Accordingly,  and  as 
requested  by  some  of  the 
commenters, '°°  the  Commission  is 
revising  appropriate  provisions  of 
9  16.10  to  specifically  reference 
wholesale  customers.'" > 

The  Commission  is  also  revising 
proposed  9  16.10(b)(7)  to  substitute  the 
phrase  "a  discussion  of  any  actions 
taken  by  the  existing  licensee  related  to 
the  project  which  affect  the  public"  for 
the  phrase  "a  summary  of  any 
acquisition  of  land  or  land  rights 
associated  with  the  project"  This 
change,  which  was  requested  by  some 
of  the  commenters,'"*  is  consistent  with 


***  American  Rivers  states  that  the  regulations 
are  ambiguous  as  to  whether  applicants  for 
nonpower  licenses  must  provide  the  information 
specified  in  {  16.10  and  suggest  that  the  regulations 
need  to  be  clarified  on  this  point  The  Commission 
does  not  t>elieve  any  revision  is  necessary,  since 
I  leiO  is  limited  to  applicants  for  "new  license," 
which,  under  the  definitions  of  {  ie.Z  would  not 
include  applicatioru  for  nonpower  license. 
Applications  for  nonpower  license  must  include  the 
information  specified  in  {  1S.11,  not  {  leia 

»••  See  Part  n/.K.6..  supra. 

*°°  See,  e.g.,  the  comments  of  Public  Pool  and 
Mid-Columbia. 

><"  See  i  ieiO(a)(2)(i)  and  (iii)(A). 

><>*  See,  e.g.,  the  comments  of  EEI  and  PGAB. 


the  previous  discussion  regarding  the 
scope  of  section  15{a)(3)(6)  of  the 
FPA.»»» 

As  indicated  previously,  •"♦  the 
Commission  will  be  examining 
applicants'  general  staffing  plans  as  part 
of  the  analysis  it  will  undertake 
pursuant  to  section  15(a)(2)(A)  of  the 
FPA.  The  Commission  is  amending 
proposed  9  16.10(a)(9)  to  require  the 
submittal  of  more  specific  information  in 
this  reg«ud.'"* 

A  number  of  commenters  •"•  suggest 
that  9  16.10  be  revised  to  require 
applicants  to  discuss  the  environmental 
effects  of  their  proposals  and/ or  the 
matters  addressed  during  the 
consultation  process  with  resource 
agencies.  These  suggested  changes  are 
unnecessary.  The  Commission's 
regiilations  governing  the  content  of  the 
Environmental  Reports  that  are  to  be 
included  in  applications.'"'  which 
govern  applications  for  new  license,  and 
the  provisions  of  9  16.8  requiring  the 
documentation  of  resource  agency 
consultation,  will  ensure  that  this 
information  will  be  provided. 

The  Department  of  Commerce  and  the 
EPA  suggest  that  9  18.10  be  revised  to 
require  applicants,  when  discussing 
alternative  sources  of  power  and  the 
impacts  on  them  and  their  customers  of 
relying  on  alternative  sources  of  power 
should  an  applicant  not  receive  a  license 
for  the  project  to  also  discuss  the 
environmental  impacts  of  such 
alternatives.  The  Commission  agrees 
that  the  environmental  impacts  of 
alternatives  will  have  to  be  considered 
in  evaluating  appUcations  for  new 
license.  However,  the  Commission 
believes  that  it  would  be  more 
appropriate  to  have  the  collection  of 
such  information  addressed  in  the  post- 
filing  phase  of  application  processing, 
through  additional  information  requests. 
This  will  permit  the  Commission  to 
ascertain  the  specific  information  gaps 
that  need  addressing,  and  to  limit  the 
information  demands  to  those 
alternatives  that  it  beUeves  are  most 
reasonable. 

The  Department  of  Commerce 
suggests  that  proposed  9  16.10(a)(ll), 
which  requires  applicants  to  provide  a 
statement  regarding  the  consistency  of 
their  proposals  with  state  and  Federal 
comprehensive  plans  described  in 
section  10(a)(2)(A)  of  the  FPA,  be 


»»•  See  Part  IVJC9..  supra. 

»<»•  See  Part  IV.IC3..  supra. 

*<"  This  revision  was  suggested  by  several 
commenters.  including  Public  Pool. 

*»•  See,  e.g..  Trout  Unlimited,  Michigan 
Department.  Montana  Fish  and  Wildlife,  and 
Washington  WUdlife. 

»""  See.  e.^..  18  CFR  4,51(f)  (1988). 


revised  to  more  accurately  track  the 
language  of  section  10(a)(2)(A). 
Commerce  also  suggests  that  proposed 
9  16.10(a)(8)  be  revised  to  more 
accurately  track  the  comprehensive 
development  language  of  section  10(a)(1) 
of  the  FPA. 

The  Commission  is  deleting  proposed 
9  16.10(a)(ll),  since  it  is  unnecessary  in 
hght  of  the  provisions  of  9  16.8(f)(6).  The 
Commission  is,  however,  revising 
proposed  9  16.10(a)  (7)  and  (8)  to  more 
accurately  reflect  the  provisions  of 
section  10(a)(1)  of  the  FPA. 

In  a  related  matter.  Washington 
Ecology  requests  that  applicants 
discussing  the  conformity  of  their 
projects  with  a  comprehensive  plan  for 
improving  or  developing  the  waterway, 
be  required  to  conduct  studies  and 
collect  data  regarding  all  competing  uses 
of  the  water  to  be  used  by  their  projects. 
The  Commission  declines  to  adopt  this 
suggestion,  since  it  would  place  an 
impossible  burden  on  applicants.  The 
Commission's  regulations  governing  the 
content  of  Environmental  Reports  for 
applications  already  require  applicants 
to  generally  discuss  project  impacts  on 
reasonable  competing  uses  of  the 
waterway.  The  Commission  beheves 
that  the  obligation  to  supply  specific 
data  and  conduct  studies  regarding 
competing  uses  of  the  waterway  rests 
with  the  resource  agencies  that  are 
responsible  for  overseeing  these  other 
uses.  Thus,  if  a  resource  agency  believes 
that  a  proposed  project  would  conflict 
with  another  use  of  the  waterway,  it  can 
present  its  position  to  the  Commission 
and  submit  any  studies  or  data 
regarding  the  other  use  of  the  waterway 
it  believes  support  its  position. 

Finally.  Wildlife  Federation.  Friends 
of  the  Earth  and  the  Department  of 
Commerce  suggest  that  the  provisions  of 
9  16.10  pertaining  to  the  submittal  of 
information  on  conservation  be  modified 
to  ensure  that  all  applicants  will 
adequately  address  and  consider 
conservation  as  an  alternative.  The 
Commission  does  not  believe  any 
changes  in  this  regard  are  necessary, 
since  9  16.10(a)(3)(u)(A)  and  (C),  and 
redesignated  (a)(ll).  clearly  require  that 
the  conservation  alternative  be 
addressed.  The  Commission  fully 
intends  to  consider  conservation  and 
other  load  management  measures  in 
evaluating  applications  for  relicense.'"' 


*"*  Rochester  Gas  suggesU  that  |  ie.lO(s)(10)  be 
revised  to  require  applicants  proposing  to  expand 
project  lands  to  show  that  the  expansion  is 
necessary  and  economically  jiutifiable.  This  change 
is  unneoessary.  since  these  issues  will  have  to  be 
addressed  in  filed  license  applications  pursuant  to 

ConUaucd 
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M  Joint  Applicants 

In  the  NOPR,  the  Commission  stated 
that  it  generally  should  not  consider  an 
existing  licensee  to  be  an  existing 
licensee  for  purposes  of  section  15  of  the 
FPA  and  the  Commiasion's  relicensing 
regulations  if  the  licensee  files  an 
application  for  a  new  license  in 
conjunction  with  another  entity  or 
entities  that  are  not  current  licensees  of 
the  project*"*  Accordingly,  the 
Commission  indicated  in  {  18.13(c]  that 
such  joint  appUcants  would  not  be 
considered  existing  licensees.  However, 
the  Commission  also  solicited  comments 
on  whether  there  were  circumstances 
under  which  an  existing  licensee  should 
retain  that  status  in  applying  for  a  new 
license  if  it  has  joined  wilb  other 
venturers  in  its  application."** 

A  number  of  commenters  ' '  •  agree 
with  the  Commission's  proposed 
approach,  contending  that  it  is 
consistent  with  the  Commission's  policy 
regarding  the  non-availability  of 
municipal  preference  to  hybrid 
GppUcants.'^*  Some  contend  that  in  no 
case  should  joint  applicants  be 
considered  an  existing  licensee,  while 
others  contend  that  existing  licensee 
status  should  be  a^orded  to  joint 
applicants  cnly  if  the  new  entity  to  be 
added  will  have  no  operating 
responsibilities. 

"The  majority  of  the  coounenters. 
however,  oppose  the  Commission's 


the  Commiasion's  mtalationa  ragardiiui  the  cooteni 
of  appUcationa  ;t8  CFR  4.41.  4^1.  4.61  (1968)). 

RochMter  Gas  alao  queationa  the  reference  to  IB 
CFR  f  4.3S  (igwt)  in  proposal  {  lS.10(a)(13)(i)(B). 
The  purpose  of  thia  proviaion  was  lo  make  clear 
that  applicanta  muat  obtain  new  water  quality 
cerlirication  und«r  section  401(a)(1)  of  the  Clean 
V/ater  Act  if  thry  laaterially  change  their  proposali^ 
after  filing  their  licanaa  applications  with  the 
Coouniisian.  The  itenaral  appUcabUity  of  18  CFR 
1 4.33  (1908)  to  reljcansing  prtx:ee<lin8S  is  discuaaed 
in  Part  IV.  I.4..  fjpra.  In  order  to  eliminate 
confusion,  the  Commission  is  merging  the  water 
quality  certification  provisions  of  propoaed 
\  ie.lO(a)(13)  with  the  related  provisions  in 
p.-oposed  1 16.6(f)(3)  (redesignated  1 16  8(f)(7)  by 
this  Tinal  rule).  The  Commission  also  notes  that  the 
obligation  of  applicanta  for  new  license  to  obtain 
water  quality  certification  (or  waiver)  for  their 
proposals  will  generally  be  met  in  the  case  of  an 
existing  licensee  where  any  pre-existing  water 
quahty  certification  for  its  project  would  be 
opplicable  to  the  proposal  for  which  it  seeka  to 
ootain  a  new  lioenae. 

•«•  See  NOPR  preamble  at  S. 

■'•See NOPR  praambie at «. 

*■' Sea;  e^  tlw  oomiMnta  of  American  Rivera, 
the  Dapaitmenl  of  Commerce,  Long  Lake.  Grant 
County  PUD.  Wildlife  Federatioa  and  New  York 
Electric. 

• » »  See  City  of  Fayetteville  Public  Works 
Commiaaion.  16  FEKC 1 61  JOB  (lOSl)  (Fayetteville), 
where  the  Commiaaion  determined  that  municipal 
and  non-muniripal  applicants  filing  joint 
applications  for  origiiuU  license,  referred  to  aa 
"hybrid  applicanta."  are  not  eotiiled  to  municipal 
preference  under  section  7(a)  of  the  FPA. 


proposed  policy."  •»  They  contend  that 
the  joinder  of  new  entities  with  existing 
licensees  may  be  financially  beneficial 
to  the  customers  of  the  existing 
hcensees;  such  joinder  may  permit  the 
use  of  lower  cost  financing  techniques 
that  would  not  be  available  to  the 
existing  licensees  alone.  They  therefore 
argue  that  it  would  be  contrary  to  the 
public  interest  to  deprive  existing 
licensees  of  the  abihty  to  reduce  the 
costs  of  redevelopment  to  their 
customers  through  the  use  of  these 
financing  techniques.  Consequently, 
they  request  that  the  Commission  either 
reverse  its  position  or  at  least  defer  a 
decision  on  this  issue  and  make  such 
determinations  on  a  case-by -case  basis, 
applying  relevant  policy  considerations 
to  the  particular  facts  presented.*'* 

Qearly,  one  of  the  purposes  of  the 
insignificant  differences  provision  of 
section  15(a](2]  is  to  avoid  the 
disruptions  and  econom&  dislocations 
that  an  existing  licensee's  customers 
would  suffer  in  the  event  of  a  license 
transfer,  unless  there  is  a  strong  public 
interest  reason  for  a  transfer. 
Consequently,  and  as  pointed  out  by  the 
commenters  in  opposition  to  }  16.13(c). 
as  long  as  the  customers  of  an  existing 
Ucensee  would  not  be  adversely 
ejected  financially  or  in  terms  of  power 
availability,  relicense  applications  Hied 
jointly  by  existing  licensees  and  new 
entities  would  not  cause  disruptions  and 
economic  dislocations.  However,  and  as 
discussed  below,  the  Commission  does 
not  believe  the  possibility  that  existing 
customers  may  not  be  adversely 
affected  in  some  cases  justifies  the 
elimination  of  \  16.13(c). 

First,  adoption  of  the  proposition  that 
joint  applicants  should  be  considered 
existing  licensees  would  have  to  be 
premised  upon  the  situation  described 
above:  no  adverse  financial  or  power 
availability  impacts  to  the  customers  of 
the  existing  licensee.  Consequently,  the 
Commission  would  be  required  to 
examine  these  two  factual  issues  on  a 
case-by-case  basis  following  the  filing  of 
a  joint  development  application.  This  in 
turn  would  require  the  Commission  to 


"*  See.  e.^.  the  comments  of  Alabama  Power, 
EEI,  Georgia  fHiwer,  National  Hydropower,  Niagara 
Mohawk.  Fourth  Branch.  PCaE.  Wisconsin 
Department  and  Washington  Puwer.  The  Small 
Business  Administration  states  that  it  supports  the 
Commission's  proposed  policy,  but  that  the 
Commission  should  not  prevent  joint  applicants 
when  the  added  party's  only  role  will  be  to  provide 
necessary  financing  for  improvements. 

•'*  The  Warm  Springs  Tribe  suggests  that 
i  16.13((j)  be  revised  so  that  an  existing  licensee 
that  rUes  a  relicense  application  for  a  complete 
project  in  conjunction  with  an  entity  that  is  an 
existing  licensee  for  only  part  of  the  same  project  be 
considered  an  existing  licensee  for  purposes  of 
section  15  of  the  FPA. 


ascertain  such  things  aa  the  appropriate 
past  and  future  customer  base,  and 
financing  terms  and  rates,  for 
alternative  development  scenarios  (one 
with  the  new  entity  and  tlie  existing 
licensee,  one  with  only  the  existing 
licensee).  In  addition  to  being  time-  and 
resource-consuming,  this  case-by-case 
analysis  would  not  provide  the  bright- 
line  test  existing  licensees  and  potential 
competitors  need  in  order  to  responsibly 
weigh  their  development  options. 

Second,  while  Congress  was 
concerned  about  economic  dislocations 
and  disruptions  that  might  be  suffered 
by  the  customers  of  an  existing  licensee, 
there  is  no  indication  in  the  legislative 
history  of  ECPA  that  Congress 
contemplated,  let  alone  sanctioned,  the 
wholesale  selling  of  portions  of  existing 
licensees'  projects  and  future  revenue 
streams  to  third  parties  heretofore 
unrelated  to  the  existing  licensee. 
Indeed,  Congress'  reference  in  section 
15(a)(3)  to  the  b-ack  record  of  the 
existing  licensee,  and  its  intent  that  the 
track  record  be  used  to  determine  which 
applicant  should  receive  a  new  license 
in  the  case  of  insignificant  differences, 
indicates  that  Congress  intended  for  the 
indirect  benefits  of  the  insignificant 
differences  provision  of  section  15(a)(2) 
to  flow  only  to  the  exact  entity  that  was 
the  current  existing  licensee  of  the 
project 

Finally,  not  considering  a  joint 
application  as  one  filed  by  an  existing 
licensee  will  not  significanUy  imptiir  the 
existing  licensee's  ability  to  enter  into 
financing  arrangements  with  third 
parties  that  may  ultimately  benefit  the 
customers  of  the  existing  licensee.  As 
the  Commission  has  held  previously, 
financial  arrangements  between 
licensees  and  non-licensees 

are  pennissible.  provided  licensees  maintain 
in  such  arrangements  sufficient  ownership 
and  control  of  a  project  to  enable  the 
Commission,  through  its  licensee,  to  carry  out 
its  regulatory  responsibilities  with  respect  to 
that  project.  Any  non-licensee  who  for 
financing  or  other  purposes  owns  or  controls 
rights  necessary  for  the  operation  of  the 
projects  must  also  be  made  a  co-licensee. 

See  City  of  New  Martinsville,  West 
Virginia,  32  FERC  1161.261  at  61.638 
(1985).*'*  The  above-mentioned 
standard  regarding  when  financiers  and 
other  entities  must  be  added  as  co- 
applicants  will  be  fully  applicable  to 
relicense  proceedings.  Thus,  as  long  as 


*'•  See  H  Dorado  Irrigation  District  and  El 
Dorado  Water  Agency.  29  FERC  ^61.375  (1964); 
Unweave,  Inc  23  FERC  161,391  (1983);  and  New 
York  State  Electric  ft  Gas  Corp.,  23  FERC  |61,034 
(1963).  for  examples  of  financing  and  ownership 
arrangements  that  do  not  require  joinder  of  the 
financier  aa  a  co-applicant  or  co-licensee. 
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the  existing  licensee  will  retain 
sufficient  o%vner8hip  and  control,  a  third 
party  financier  will  not  have  to  be 
added  to  an  existing  licensee's 
application  for  new  license  and  the 
existing  licensee  will  not  be  jeopardizing 
its  status  as  an  existing  licensee  under 
section  15(a)(2]. 

In  light  of  the  above,  the  Commission 
is  retaining  paragraph  (c)  in  S  16.13,  with 
slight  revisions  to  accommodate  the 
unique  situation  raised  by  the  Warm 
Springs  Tribe,"*  and  to  clarify  the 
effect  of  the  section.  An  existing 
licensee  filing  an  apphcation  for  new 
license  in  conjtmction  with  a  new  entity 
will  not  have  the  status  of  an  existing 
licensee  for  the  purpose  of  the 
insignificant  differences  provision  of 
section  15(a}(2).  In  all  other  respects,  an 
existing  licensee  filing  in  conjunction 
with  a  new  entity  must  follow  the  same 
procedures  and  v^rill  have  its  application 
processed  in  the  same  manner  as  an 
existing  licensee  filing  individually.*** 

Finally,  the  Northern  California 
Agency  expresses  concern  that  an 
existing  licensee  might  add  a  co- 
applicant  in  order  to  avoid 
consideration  of  an  existing  licensee's 
poor  track  record  in  complying  with  the 
terms  and  conditions  of  its  existing 
license.  However,  since  examination  of 
an  existing  licensee's  track  record  is  a 
relevant  consideration  under  section  10 
of  the  FPA.  and  since  section  10  is 
applicable  to  relicensing  proceedings, 
the  Commission  will  fully  consider  an 
existing  lic€fnsee"s  track  record  in  every 
case  where  an  existing  licensee  chooses 
to  file  a  relicense  apphcation  in 
conjtmction  with  a  new  entity,  even 
though  the  joint  entity  will  not  be 
considered  an  existing  licensee  for 
purposes  of  the  insigidficant  differences 
provision  of  section  15(a)(2)."* 


• '  •  See  discussion,  supra. 

"''  Long  lake  is  concerned  that  not  treating  joint 
applicants  as  existing  licensees  may  interfere  with 
the  Commission's  ability  to  issue  annual  licenaes  to 
the  existing  Ucensee  pursuant  to  section  lS(a)(l]  of 
the  FPA.  16  U5.C  80e(a)(l)  (1982  and  Supp.  1988). 
The  Commission's  authority  to  issue  annual  licenses 
would  not  be  affected  by  not  treating  joint 
applicants  aa  existing  licensees,  since  the 
Commission  would  in  such  situations  issue  an 
annual  license  to  the  holder  of  the  existing  license. 

»<•  Wildlife  Federation  suggests  that  the 
Commission  promulgate  a  regulation  requiring 
heightened  scnitiny  of  license  transfer  applications 
and  forbidding  license  transfers  during  the  last  five 
years  of  an  existing  license.  Wildlife  Federation 
contends  that  this  is  necessary  to  prevent  third 
parties  from  buying  out  existing  licensees  merely  to 
obtain  an  advantage  in  relicensing.  The  Commission 
declines  to  adopt  a  prohibition  against  transfers 
during  the  last  five  years  of  a  license,  since  there 
are  legitimate  public  interest  purposes  served  by 
such  transfers.  However,  the  Commission  will 
scrutinize  all  such  transfer  requests  to  determine  if 
the  transfer's  primary  purpose  is  to  gain  an 
advantage  at  relicensing,  such  as  when  a  transfer  is 


N.  Annual  Licenses 

Section  15(a)(1)  of  the  FPA  provides 
that 

[i]n  the  event  the  United  States  does  not 
exercise  the  right  to  take  over  or  does  not 
issue  a  license  to  a  new  licensee,  or  issue  a 
new  Ucense  to  the  existing  licensee,  upon 
reasonable  terms,  then  the  Commission  shall 
issue  from  year  to  year  an  annual  license  to 
the  then  Ucensee  under  the  terms  and 
conditions  of  the  existing  license  until  the 
property  is  taken  over  or  a  new  license  is 
issued  as  aforesaid.  (Emphasis  added.] 

In  the  NOPR,  the  Commission 
proposed  in  §  16.18  to  codify  in 
regulatory  language  the  annual  licensing 
provisions  of  section  15(a)(1),  and  to 
specify  the  circumstances  where  an 
annual  license  would  be  issued."*  In 
addition,  the  Commission  proposed  to 
codify  its  long  standing  practice  of 
considering  annual  licenses 
automatically  renewed  without  further 
order  of  the  Commission  if  processing  of 
rehcense  and  other  applications,  and 
takeover  proceedings,  are  not  completed 
prior  to  expiration  of  the  current  aimual 
license.'*** 

A  number  of  commenters  object  to  the 
automatic  renewal  provision  of 
§  16.18(c).  American  Rivers  contends 
that  the  provision  should  be  revised  to 
prevent  the  issuance  of  an  unlimited 
number  of  annual  licenses  until  action  is 
taken  on  any  jjending  applications.  It 
contends  that  the  legislative  history  of 
ECPA  indicates  that  Congress  did  not 
intend  to  allow  the  Commission  to  use 
aimual  Ucenses  to  delay  the  changes 
that  will  be  implemented  as  part  of  a 
new  Ucense.  Friends  of  the  Earth 
suggests  that  §  16.18(c)  be  deleted  and 
replaced  with  a  provision  stating  that 
each  annual  license  will  include  a 
schedule  for  completing  studies  during 
the  term  of  the  annual  license,  and  a 
projected  date  by  which  the  Commission 
intends  to  complete  action  on  pending 
applications. 

Wildlife  Federation  also  objects  to  the 
automatic  renewal  provisions  of 
§  16.18(c),  contending  that  this  will 
permit  existing  licensees  to  delay 
relicensing  proceedings  for  years.  It 
suggests  that  the  initial  annual  license 
include  a  schedule  for  completion  of  the 
relicensing  proceeding,  and  that  the 
Commission  be  required  to  issue  each 
subsequent  annual  license.  Also, 


Wildlife  Federation  suggests  that  the 
Commission  revise  §  16.18  to  specify 
that,  if  the  existing  Ucense  contains 
reopener  provisions,  the  Commission 
will  use  its  authority  under  such 
reopener  provisions  to  impose  new 
terms  and  conditions  on  the  annual 
license. 

The  Department  of  Commerce  makes 
similar  suggestions,  although  it  suggests 
that  the  Commission  specify  that  it  has 
the  authority  to  impose  new  terms  and 
conditions  for  the  protection  of  fish  and 
wildlife  resources  in  every  case  if 
necessary.  The  Northern  California 
Agency  suggests  that  in  cases  involving 
competition,  and  if  the  reUcensing 
process  has  not  been  completed  within 
three  years  fix)m  the  expiration  date  of 
the  existing  license,  the  existing  Ucensee 
should  be  required  to  pay  a  competing 
appUcant  a  total  of  one-half  the  net 
value  of  holding  the  license  during  the    ■ 
post-expiration  period.  Finally, 
Washington  WildUfe  suggests  that  the 
section  be  revised  to  specify  that  the 
Commission  will  require  fish  and 
wildlife  mitigation  measures  to  be 
undertaken  during  the  annual  license. 

The  Commission  declines  to  make  any 
of  these  suggested  revisions.  As  the 
Commission  explained  in  the  Central 
Nebraska  Public  Power  and  Irrigation 
District  (Central  Nebraska)  case,'**  the 
provision  of  section  15(a)(1)  of  the  FPA 
regarding  the  issuance  of  aimual 
licenses  "trader  the  terms  and  conditions 
of  the  existing  license"  until  the 
relicensing  or  takeover  proceeding  is 
completed,  is  mandatory.  The  issuance 
of  an  annual  Ucense  is  a  ministerial  and 
non-discretionary  act.  Thus,  although 
the  Commission  is  cognizant  of  ECPA's 
mandate  of  expedition,  the  Commission 
is  required  to  issue  annual  Ucenses 
imder  the  exact  terms  and  conditions  of 
the  existing  Ucense  ***  and  has  no 
authority  to  impose  additional  terms 
and  conditions  regarding  schedules, 
deadlines  or  payment  requirements. 

Furthermore,  unless  the  terms  and 
conditions  of  the  existing  Ucense  reserve 
to  the  Commission  the  authority  to 
impose  on  the  existing  licensee,  and 
therefore  in  the  annual  Ucense, 
additional  appropriate  conditions  for  the 
protection  of  fish,  wildlife  or  other 
resources,  the  Commission  has  no 
authority  to  impose  on  annual  Ucenses 


intended  to  escape  consideration  of  a  poor 
compUance  record.  The  Commission  may  deny  a 
transfer  request  in  such  a  situation  or  take  other 
appropriate  actioa  such  as  imputing  the  transferor's 
poor  comphance  record  to  the  transferee  in 
considering  the  transferee's  application  for 
relicense. 

•'•Proposed  J  16.18(b). 

»«•  Proposed  1 16.18(c). 


"'  39  FERC  1  81 J78  (1987).  refig  denied  43  FERC 
1  6L.22S  (1988).  appeal  pending  sub  nam.  Platte 
River  Whooping  Crane  Critic^  Habitat 
Maintenance  Trust  v.  FERC,  Na  88-1425  (D.C.  Or. ' 
filed  June  IS,  1988). 

•••  As  suggested  by  Washii^toii  Wildlife,  the 
Commission  is  revising  1 18.18(b)  to  clarify  that  the 
annual  license  will  be  under  the  tenns  and 
conditions  of  the  existing  license. 
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additional  conditions  for  the  protection 
of  these  resources.  However,  even  when 
the  Commission  has  reserved  authority 
to  do  so.  it  cannot  impose  additional 
conditions  for  the  protection  of  these 
resources  unless  those  additional 
conditions  are  based  on  substantial 
evidence."'  In  most  cases  annual 
licenses  wall  be  used  to  provide  the 
Commission  with  sufficient  time  to 
analyze  and  resolve  factual  issues 
regarding  what  conditions  should  be 
imposed  in  a  new  license.  Therefore,  it 
is  doubtful  that  the  Commission  in  many 
cases  will  have  available  to  it  prior  to 
the  completion  of  the  relicensing 
proceeding  the  substantial  evidence 
needed  to  support  the  imposition  of 
additional  terms  and  conditions  in  an 
annual  license."* 

The  fact  that  the  Commission  has  no 
discretionary  authority  with  regard  to 
aimual  Ucenses  does  not  mean, 
however,  that  the  Commission  will  not 
be  able  to  prevent  existing  Ucensees 
from  dela^ng  relicensing  proceedings. 
As  discussed  previously.'**  the 
Commission  will  be  establishing 
deadlines  pursuant  to  {{  16.9(b)  and 
4.32  of  the  Commission's  regulations  for 
the  submittal  of  additional  information 
and  correction  of  application 
deficiencies.  Existing  hcensees  and 
other  applicants  that  attempt  to  delay 
the  proceedings  by  delaying  their 
responses  to  deficiency  correction  and 
additional  information  requests  could 
have  their  applications  dismissed.  Thus, 
all  appUcants  will  have  a  strong 
incentive  not  to  delay  the  proceedings 
through  untimely  and  incomplete 
responses  to  Conunission  information 
requests.  Furthermore,  the  final 
amendment  deadlines  the  Commission 
will  be  issuing  as  required  by  section 
15(c)(1)  of  the  FPA  will  help  ensure  that 
the  reUcensing  process  is  not  unduly 
delayed. 

The  Commission  also  notes  that  delay 
in  the  issuance  of  new  licenses  may  not 
be  the  fault  of  the  applicants.  Resource 
agencies  may  not  formulate 
recommended  terms  and  conditions  for 
licenses  early  in  the  application 
consideration  process  or  may  have  to 
provide  the  Commission  with  additional 
data  to  substantiate  their  positions. 


»»»  Se#  tmcaou  S13(b)  of  th«  FPA.  18  U  AC  S251 
(1982). 

"*  Th«  Wiiconain  Department  (uggeata  that  the 
aection  be  reviied  to  (p«K3fy  that  annual  license* 
can  be  laaued  to  allow  applicant*  time  to  complete 
additiooal  neceasary  preUcencing  atudie*.  Thia 
reviaion  it  nnneceaaary.  (Ince  a  purpoae  of  the 
anmial  licensing  provision  is  to  allow  the 
Commiaaion  to  complete  the  relicensing  proceas. 
which  woald  include  the  gathering  of  necessary 
study  ataterials  and  data. 

***  See  Parts  IV.]2.  and  3..  lupra. 


Also,  resource  agencies  may  request 
applicants  to  provide  additional 
information  and  may  need  additional 
time  to  resolve  issues  that  were  not 
identified  by  them  and  resolved  during 
1 16.8  constlltation. 

CX  Nonpower  Licenses 

Section  15(f)  of  the  FPA'"  provides 
the  Commission  with  the  authority  to 
issue  Ucenses  for  nonpower  use  upon 
the  expiration  of  an  existing  power 
license.  Pursuant  to  section  15(f), 
nonpower  licenses  are  only  temporary 
licenses  which  the  Commission  will 
terminate  whenever  it  determines  that  a 
state,  municipality,  interstate  agency,  or 
another  Federal  agency  is  authorized 
and  willing  to  assume  regulatory 
supervision  over  the  lands  and  facilities 
covered  by  the  nonpower  license. 
Finally,  pursuant  to  section  14(a)  of  the 
FPA.  nonpower  licensees  must  pay  the 
existing  licensee  its  net  investment  in  iU 
project  and  reasonable  severance 
damages.'" 

In  the  NOPR.  the  Commission 
proposed  provisions  regarding  the  filing 
and  processing  of  applications  for 
nonpower  license,  the  termination  of  a 
nonpower  appUcation  proceeding,  and 
the  duration  of  nonpower  licenses. 
Specifically,  proposed  §  16.11(a)  would 
require  nonpower  applicants  to  include 
in  their  applications,  inter  aiia:  (1)  The 
information  required  by  {  4.51  or  i  4.61 
of  the  Commission's  regulations;'"  (2)  a 
description  of  the  proposed  nonpower 
use;  (3)  a  showing  of  how  the  nonpower 
use  conforms  with  a  comprehensive 
plan  fur  the  waterway  as  defined  in 
section  10(a)(1)  of  the  FPA:  and.  (4)  a 
statement  identifying  the  state, 
municipal,  interstate,  or  Federal  agency 
authorized  and  willing  to  assume 
regulatory  supervision  over  the  lands, 
waterways,  and  facilities  to  be  included 
within  the  nonpower  project. 

Proposed  9  16.11(b)  would  allow  the 
Commission  to  terminate  a  nonpower 
application  proceeding  in  cases  where 
the  existing  project  is  located  on  United 
States  lands,  and  the  Federal  agency 
with  jurisdiction  over  the  land  is  able 
and  willing  to  accept  immediate 
responsibdity  for  the  nonpower  use. 
Finally,  proposed  S  16.11(c)  would  allow 
the  nonpower  license  to  remain  in  effect 
until  either  the  pertinent  agency 
assumes  regulatory  control  over  the 


*••  15  U.&C  SOe(f)  (1982  and  Supp.  1988). 

»»'  16  U.S.C  807(a)  (1982). 

"*  The  Michigan  Department  and  Trout 
Unlimited  suggest  that  |  ISll  be  revised  to  require 
nonpower  applicants  to  provide  certain 
environmental  information  about  their  proposals. 
The  revision  is  unnecessary  because  {)  4.51  and 
4.61  of  the  Commission's  regulations  require  that 
this  information  be  provided. 


lands  and  faciUties,  or  the  project 
structures  are  removed  and  the  land  is 
restored  pursuant  to  a  plan  approved  by 
the  Commission. 

American  Rivers  objects  to  the 
provision  of  {  16.11(a)  requiring 
identification  of  the  agency  authorized 
and  willing  to  asstime  regulatory 
supervision  over  the  project.  It  contends 
that  identification  of  the  regulatory 
agency  at  the  application  stage  is 
inconsistent  with  FPA  section  15(f), 
since  that  section  only  requires 
identification  of  the  agency  at  the  point 
when  termination  of  the  nonpower 
Ucense  will  occur.  American  Rivers  also 
objects  to  S  16.11(b),  arguing  that  it 
would  allow  the  Federal  land 
management  agency  to  take  over  a 
project  subject  to  a  nonpower  licensing 
proceeding  regardless  of  the  amount  of 
time  and  effort  the  nonpower  applicant 
has  invested  in  the  proceeding.  It 
recommends  that  the  provision  be 
revised  to  require  the  land  management 
agency  to  provide  notice  of  its  intent  to 
exercise  its  rights  imder  the  provision  at 
least  24  months  prior  to  license 
expiration.  FinaUy,  American  Rivers 
requests  clarification  regarding 
S  16.11(c),  arguing  that  its  provision 
allowing  removal  of  project  structures 
and  restoration  of  lands  by  the 
nonpower  Ucensee  conflicts  with  the 
requirement  in  S  16.11(a]  that  a 
regulatory  agency  be  identified  in  all 
cases.'" 

The  purpose  of  section  15(f)  of  the 
FPA  is  to  permit  the  operation  of 
projects  for  nonpower  purposes  under 
Commission  supervision  for  short 
periods  until  an  agency  vrith  regulatory 
authority  over  the  site  is  willing  to 
assume  responsibility  over  the  lands 
and  facilities  included  in  the  nonpower 
license.  This  is  why  section  15(f) 
specifically  provides  that  a  nonpower 
Ucense  is  to  be  "a  temporary  license." 
Thus,  the  Commission  will  issue  a 
nonpower  Ucense  when  it  is  reasonably 
assured  that  such  an  agency  will  be  able 
to  assume  regulatory  control  of  the 
project  lands  and  faclUties  in  the  near 
future.  The  Commission,  therefore,  must 
know  at  the  time  it  is  considering  an 
appUcation  for  nonpower  Ucense 
whether  an  authorized  agency  will  be 
willing  to  assume  these  responsibiUties. 
Consequently,  and  contrary  to  American 
Rivers'  contentions,  the  requirement  in 
S  16.11(a)  that  appUcants  for  nonpower 


***  American  Rivers  also  requests  clarirication  of 
the  reference  In  |  iail(a)(vii)  to  |  ie.a(d)(2).  The 
purpose  of  this  provision  is  to  ensure  that  nonpower 
applicants  have  provided  all  agencies  which  are 
authorized  to  asaume  regulatory  supervision  over 
the  site  with  copies  of  their  applications  for 
nonpower  license,  as  specified  in  f  16a(d)(2). 


"!/'•/. 
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Ucenses  identify  the  agency  that  is 
authorized  and  willing  to  asstune 
regulatory  responsibiUty  over  the  site  is 
entirety  consistent  with  the  provisions 
of  section  15(0  of  the  FPA. 

As  pointed  out  by  American  Rivers, 
the  provisions  of  S  18.11(c)(2)  allowing 
nonpower  Ucensees  to  terminate  their 
Ucenses  by  removing  project  structures 
and  restoring  the  land  are  inconsistent 
with  the  requirement  of  §  16.11(a)  for 
identification  of  a  responsible  agency. 
There  would  be  no  need  to  identify  such 
an  agency  if  a  nonpower  Ucensee  could 
terminate  its  Ucense  by  removal  without 
such  an  agency  assuming  regulatory 
control.  The  Commission  believes  that 
section  1S[T)  provides  for  termination  of 
nonpower  Ucenses  only  when  an 
authorized  agency  is  to  assume 
regulatory  responsibility  over  the  site. 
Therefore,  the  Commission  is  revising 
S  16.11(c)  to  eliminate  the  provision 
aUowing  nonpower  Ucensees  to  remove 
project  structures  and  restore  project 
lands. 

The  Commission  does  not  believe  it  is 
necessary  to  revise  S  16.11(b),  as 
suggested  by  American  Rivers.  The 
purpose  of  S  16.11(b}  was  to  avoid  the 
necessity  of  issuing  a  nonpower  Ucense 
in  cases  where  the  project  is  located  on 
Federal  lands,  and  the  relevant  Federal 
land  management  agency  is  wiUing  to 
Immediately  assimie  regulatory 
responsibiUty  for  the  nonpower  use. 
While  this  procedure  may  result  in  an 
appUcant's  devoting  resources  to 
prepare  an  appUcation  for  a  nonpower 
Ucense  but  not  receiving  a  nonpower 
Ucense,  the  same  result  could  occur  in 
cases  where  the  Commission  denies  an 
appUcation  for  a  nonpower  license. 
Furthermore,  in  order  to  fulfill  the 
requirement  of  S  16.11(a)  to  identify  the 
agency  that  will  eventually  be  assuming 
regulatory  responsibiUty  over  the  site, 
potential  nonpower  applicants  will  have 
to  consult  with  the  Federal  land 
management  agcllcy  eariy  in  the 
appUcation  preparation  process.  Thus, 
such  applicants  wiU  be  aware  of  the 
agency's  willingness  to  assume 
responsibiUty  and  the  time  at  which  the 
agency  vrould  be  willing  to  do  so. 
Consequently,  such  eppUcants  will  have 
advance  notice  of  the  Federal  agency's 
intentions. 

In  a  related  matter,  Brazos  contends 
that  the  Commission  should  revise 
§  16.11(b)  to  exclude  municipal 
applicants  for  nonpower  Ucense  from  its 
coverage.  Brazos  contends  that 
mimicipalities  should  not  be  subject  to 
having  their  property  transferred  to  a 
Federal  agency.  No  revision  to  this 
secUon  is  necessary  to  protect 
municipaUties'  ownership  rights.  Section 


16.11(b)  only  pertains  to  the  transfer 
from  the  Commission  to  the  Federal  land 
management  agency  of  regulatory 
responsibility  over  the  site.  It  does  not 
affect  entities'  property  rights  in  project 
faciUties."" 

P.  Minor  and  Minor  Part  Licenses  not 
Subject  to  Sections  14  and  15  of  the 
Federal  Power  Act 

As  discussed  previously,"*  the 
Commission's  longstanding  practice  has 
been  to  waive  sections  14  and  15  and 
other  appUcable  pro\'i3ion3  of  the  FPA 
when  it  issues  minor  and  minor  psut 
licenses.'^*  Consequently,  numerous 
licenses  are  not  statutorily  covered  by 
the  substantive  and  procedural 
provisions  of  section  15  of  the  FP.\  as 
amended  by  ECPA. 

In  order  to  clarify  the  procedures  it 
would  use  in  processing  and  considering 
appUcations  for  subsequent  license  for 
projects  covered  by  expiring  minor  and 
minor  part  Ucenses  where  sections  14 
and  15  had  been  waived,  the 
Commission  proposed  in  the  NOPR  to 
add  a  new  Subpart  E  to  its  relicensing 
regulations.  In  simimary,  the  proraions 
of  Subpart  E  would:  (1)  Require  existing 
licensees  of  such  projects  to  file  notices 
of  intent  and  make  information 
available  in  accordance  with  sections 
15(b)  (1)  and  (2),  respectively,  of  the 
FPA;  "'  (2)  require  applicants  for 
subsequent  Ucense  to  follow  the 
consultation  requirements  of  S  15.8;  "* 
(3)  require  appUcants  for  subsequent 
Ucense  to  file  their  applications  at  least 
24  months  prior  to  the  expiration  of  the 
existing  licenses,  in  accordance  with 
section  15(c)(1)  of  the  FPA;  "»  and  (4) 


""  The  Depat^ment  of  Coraroeroe  suggests  that 
applicants  for  new  licenses  be  required  to  provide 
the  information  required  of  applicants  for  nonpower 
licenses  under  {  16.11(a)  if  a  resource  agency 
requests  that  the  pro>ect  be  converted  to  nonpower 
use  under  a  nonpower  license.  The  Cocnmissioa 
declines  to  make  this  revision.  If  a  state  agency 
wants  a  site  to  be  converted  to  nonpower  use.  it 
should  file  an  application  for  nonpower  license  and 
prepare  the  information  required  by  {  ie.Il|a).  If  a 
Federal  agency  wants  a  site  converted  to  nonpower 
use,  it  should  file  a  recommendation  that  ths  United 
States  take  over  the  project  as  prescribed  in  section 
14  of  the  FPA. 

The  procedures  for  takeover  nnder  section  14  of 
the  FPA  were  specified  in  proposed  l\  iai4  to  16.17 
of  the  NOPR.  No  signiGcant  comments  were 
received  on  these  provisions.  The  final  rule  adopts 
the  provisions  as  proposed  in  the  NOPR  with  minor 
revisions. 

»*'  See  Part  IVA..  tupra. 

***  As  indicated  before  in  this  preamble,  except 
for  transmission  line  licenses,  the  Commissioa  no 
longer  issues  minor  part  boensea. 

»»•  Proposed  i  16.19. 

"♦  Proposed  S  16.20(c). 

»»»  Proposed  {  16.20(b). 


require  appUcants  for  subsequer.t 
Ucense  to  include  in  their  appUcations 
the  information  specified  in  %  18.10."* 

The  NOPR  also  proposed  thst 
applications  for  subsequent  Ucense  be 
subject  to  the  same  general  processing 
provisi«fi8  as  applicaUons  for  new 
Ucense  for  projects  subject  to  sections 
14  and  15  of  the  FPA."^  However,  since 
section  15  of  the  FPA  is  not  appUcable  to 
these  projects,  the  Commission 
indicated  that  the  licensing  proceeding 
for  a  project  wth  an  expiring  minor  or 
minor  part  Ucanse  where  sections  14 
and  15  have  been  waived  would  be  an 
original  licensing  proceeding  under 
section  4(e)  of  the  FPA."'  Thus,  the 
provision  of  section  15(a)(2)  of  the  FP-\ 
that  insignificant  differences  between 
competing  proposals  will  not  result  in  a 
transfer  of  a  project  would  not  be 
applicable  to  appUcations  for 
subsequent  Ucense.  Instead,  the 
Commission  would  use  the  standard  of 
section  lO(a)ri)  of  the  ¥V\  and  the  rules 
of  preference  applicable  to  original 
Ucensing  proceedings,'"  including  the 
preference  afforded  to  municipalities 
under  section  7(a)  of  the  FPA,  to  choose 
between  competing  appUcants  for 
subsequent  Ucense.'*" 

1.  Procedures  and  Standards 

The  majority  of  the  commenters  '*' 
object  to  the  Commission's  proposals  in 
the  NOPR  to  subject  holders  of  miner 
and  minor  part  licenses  where  sections 
14  and  15  of  the  FPA  have  been  waived, 
and  applicants  for  subsequent  license 
for  these  projects,  to  the  procedural  and 
information  requirements  applicable  to 
projects  subject  to  section  15.  They  state 
that  it  would  be  inequitable  to  require 
owners  of,  and  applicants  for,  these 
small,  sometime  minuscule  projects  to 
comply  with  the  detailed  and 
burdensome  requirements  appUcable  to 
larger  projects.  They  find  particularly 
objectionable  the  requirement  that  they 
file  notices  of  intent  pursuant  to  section 
15(c)(1)  of  the  FPA.  They  contend  that 
this  requirement,  in  combinabon  with 
the  Commission's  proposals  to  have 
section  7(a)  municipal  preference  apply 
to  these  proceedings,  and  to  not  apply 
the  insignificant  differences  test  of. 


"•  Proposed  <  16.20(c). 
»"  Id. 

"•  See  NOPR  preamble  at  33  and  proposed 
1 16.19(b). 

"•  See  18  CFR  4.37  (198fi). 

»«•  Proposed  i  16.20(c). 

•"  See.  e.g..  the  comments  of  American  Paper, 
(Georgia  Power.  National  Hydropower,  Rochester 
Gas,  Wisconsin  Power,  Wisconsin  Utilities  and 
Washin^lon  Power.  The  Michigan  Deportment 
supports  the  proposal  to  require  applicants  for  such 
projects  to  comply  with  the  coDsuitiitian  provision* 
of  \  is.a 
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section  15(a)(2]  to  the  proceedings,  will 
put  existing  licensees  of  these  projects 
in  an  extremely  disadvantageous 
position  vis-a-vis  competing  municipal 
applicants. 

The  commenters  also  contend  that 
most,  if  not  all.  of  the  items  of 
information  contained  in  S  16.10  are 
irrelevant  to  Commission  evaluation  of 
their  small  projects.  They  further  state 
that  requiring  them  to  develop  and 
submit  this  information  could  lead  many 
of  them  to  decide  not  to  seek  subsequent 
licenses  for  the  projects. 

PG&E  objects  to  the  applicability  of 
municipal  preference  to  these 
proceedings.  PG&E  contends  that 
application  of  this  preference  would  be 
inconsistent  with  Congress'  intent  in 
enacting  ECPA  to  eliminate  use  of  the 
applicants'  status  as  a  decisional  factor 
in  choosing  among  competing  applicants 
at  the  expiration  of  existing  hcenses.  In 
support  of  its  position,  PG&E  cites 
section  10  of  ECPA.>««  which 
established  special  procedures  to 
address  nine  cases  where  municipal 
applicants  had  filed  applications  for 
hcense  in  competition  with  the  existing 
non-municipal  applicants.  According  to 
PG&E.  Congress  did  not  intend 
municipal  preference  to  be  appHcable  to 
subsequent  hcenses  for  minor  projects 
where  the  existing  licenses  waive  the 
application  of  sections  14  and  15  of  the 
FPA.»*»  PG&E  argues  that  this  is  clearly 
shown  by  Congress'  inclusion  of  two 
minor  Hcenses,  where  sections  14  and  15 
of  the  FPA  had  been  waived,'**  within 
the  coverage  of  ECPA  section  10, 
together  with  that  section's 
provision  •*•  that  the  issue  of  whether 
municipal  preference  would  be 
applicable  to  the  proceedings  would  be 
based  on  the  ultimate  resolution  of  then 
ongoing  court  proceedings.*** 

In  section  2  of  ECPA,  Congress  clearly 
restricted  the  municipal  preference 
under  section  7  of  the  FPA  to 
preliminary  permits  and  to  original 
licensing  and  made  it  inapplicable  to 
rehcensing  proceedings.  Neither  the 
language  nor  the  legislative  history  of 
ECPA  suggests  that  Congress  intended 
to  eliminate  the  municipal  preference  in 
the  relicensing  of  major  projects  while 
retaining  it  for  minor  ones.  No  such 


»«»  See  100  SUt  1252. 

»«»  In  its  reply  comments.  Northern  California 
Agency  expresses  support  for  the  proposition  that 
municipal  preference  is  applicable  to  these 
proceedings. 

»«♦  Protect  Nos.  596  and  1061. 

***See  section  10(b)  of  ECPA.  100  STAT.  12S3. 

***  See  Pacific  Power  ft  Ught  Co..  25  FERC 
I  61.052,  rehg  denied.  25  FERC  |  61.290  (1983),  rev'd 
en  banc  on  other  grounds  sub  nom.  Clark -Cowlitx 
Joint  Operating  Agency  v.  FERC,  826  F.2d  1074  (D.C. 
Cir.1987). 


distinction  appears  in  the  language  of 
ECPA.  Botii  the  House  and  Senate 
reports  accompanying  the  legislation 
that  was  eventually  enacted  as  ECPA 
explain  that  ECPA  makes  the  municipal 
preference  "inapplicable  in  proceedings 
following  expiration  of  an  existing 
hcense."**^  Congress  was  thus 
attempting  to  differentiate  between  an 
"original"  license  [i.e.,  the  first  Ucense 
issued  for  a  project],  to  which  the 
preference  would  continue  to  apply,  and 
any  license  issued  following  the 
expiration  of  an  existing  Ucense.  to 
which  the  preference  would  not  apply. 

The  purpose  of  Congress  was  to  place 
all  applicants  in  a  relicensing  on  an 
equal  footing,  to  deny  any  applicant  or 
class  of  applicants  a  preference,  and  to 
require  the  Commission  to  award  the 
license  to  the  applicant  whose  proposal 
would  best  serve  the  pubUc  interest. 
These  considerations  apply  equally  to 
minor  licenses  as  to  major  ones. 

Specifically,  section  2  of  ECPA 
revised  the  municipal  preference 
provisions  of  section  7(a]  to  state  that 
the  Commission  was  to  afford 
municipaUties  a  preference  "[i]n  issuing 
preUminary  permits  hereunder  or 
original  licenses  where  no  preliminary 
permit  has  been  issued."  Prior  to  ECPA. 
that  section  had  required  the 
Commission  to  afford  mtmicipahties  a 
preference  "[i)n  issuing  preliminary 
permits  hereunder  or  licenses  where  no 
preliminary  permit  has  been  issued  and 
in  issuing  licenses  to  new  Ucensees 
under  section  15  hereof." 

This  revision  to  section  7(a)  of  the 
FPA.  together  with  Congress'  changing 
of  all  references  in  section  15(a)(1)  of  the 
FPA  from  "original"  licensees  or 
licenses  to  "existing"  licensees  or 
licenses,***  indicates  that  Congress  was 
attempting  to  differentiate  between 
"original"  licenses  and  those  to  be 
issued  following  the  expiration  of  an 
existing  Ucense.  In  light  of  this,  and 
considering  Congress'  general  intent  to 
eliminate  the  status  of  an  appUcant  as  a 
decisional  factor  in  determining  which 
appUcant  should  receive  a  second  or 
third  license  for  a  project,  the 
Commission  beUeves  that  Congress 
intended  that  mimicipal  preference 
would  apply  only  to  preliminary  permits 
and  the  first  Ucense  issued  for  a  project, 
regardless  of  the  technical  status  of  the 
second  or  subsequent  Ucense  for  a 
project 


»♦'  H.R.  Rep.  No.  507.  99th  Cong..  2d  Sess.  10 
(1966).  The  Senate  Committee  langu8ge»is  similar, 
indicating  the  preference  "does  not  apply  to  the 
issuance  '  *  *  of  a  new  license  for  a  previously 
licensed  hydroelectric  project.  S.  Rep.  No.  101, 99th 
Cong..  1st  Sess.  4  (1965). 

*«•  Se«  sectioo  4(b)  of  ECPA.  100  Stat  124& 


Moreover,  there  are  affirmative 
indications  that  Congress  expected 
ECPA  to  clarify  that  the  municipal 
preference  would  be  inappUcable  to  all 
relicensing  proceedings,  whether  for 
major  or  minor  projects.  In  section  10  of 
ECPA,  Congress  provided  that  ECPA's 
revision  to  the  municipal  preference 
provision  of  section  7(a)  of  the  FPA 
would  not  be  applicable  to  nine  Usted 
reUcensing  cases,  including  two 
involving  minor  projects,  if  the  existing 
licensees  elected  not  to  use  the  ECPA 
section  10  procedures.  Furthermore. 
Congress  in  section  10  of  ECPA 
provided  that  the  amendments  to  the 
FPA  made  by  ECPA  (including  the 
revisions  to  section  7(a))  would  govern 
these  nine  proceedings,  if  the  competing 
municipaUties  elected  not  to  use  the 
ECPA  section  10  procedures.  These 
actions  clearly  show  that  Congress 
believed  that  the  issue  of  the 
appUcabiUty  of  municipal  preference  at 
relicensing  was  identical  for  both  major 
and  minor  licenses,  and  that  its 
clarification  that  municipal  preference 
was  not  to  apply  at  relicensing  was  to 
encompass  both  major  and  minor 
projects. 

The  fact  that  the  Commission  has 
made  it  a  practice  to  waive  the 
provisions  of  section  15  of  the  FPA  in  the 
case  of  minor  licenses  has  no  bearing  on 
the  question  of  municipal  preference. 
The  subsequent  licensing  of  an  expired 
minor  license  is  a  reUcensing  for 
purposes  of  ECPA.  It  is  not  transformed 
into  an  original  licensing  merely 
because  the  Commission,  in  a  previous 
licensing  order,  has  waived  the 
provisions  of  section  15  of  the  FPA  as 
too  burdensome  for  a  minor  license. 
Further,  while  the  Commission  in  this 
rule  is  freeing  minor  licensees  from 
some  requirements  related  to  section  15 
provisions,  applicants  for  a  subsequent 
minor  license  wiU  be  subject  to  different 
requirements  than  appUcants  for  an 
original  license.  They  wiU  be  required, 
for  example,  to  file  notices  of  intent  and 
to  make  certain  information  available  in 
accordance  with  section  15(b)  of  the 
FPA;  to  follow  the  consultation  process 
of  S  16.8;  and  to  file  applications  at  least 
24  months  prior  to  the  expiration  of 
existing  Ucenses.  Competing 
applications  for  minor  licenses  will  also 
be  evaluated  by  the  same  standards  as 
those  applicable  to  major  projects  under 
regulations  implementing  sectisn  15  of 
the  FPA.  These  provisions  recognize  the 
reaUty  that  the  licensing  of  a  minor 
project  subsequent  to  the  expiration  of 
an  earlier  Ucense  is' a  reUcensing. 

In  this  regard,  the  prior  waiver  of 
sections  14  and  15  and  the  related 
provisions  of  the  FPA  previously 
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discussed  was  intended  to  reUeve  minor 
Ucensees  from  various  burdensome 
requirements  that  are  inappropriate  and 
unnecessary  in  the  context  of  minor 
projects.  The  waivers  were  never 
intended  to  exclude  minor  Ucensees 
from  the  reUcensing  process.  ReUcensing 
is  not  a  burden  inappropriate  to  a  minor 
project  on  the  contrary,  it  is  a  process 
that  is  as  appUcable  and  necessary  to 
minor  projects  as  it  is  to  major  projects. 
Moreover,  subsequent  to  the  waiver  of 
sections  14  and  15  in  those  minor 
Ucenses,  Congress,  through  ECPA,  has 
amended  section  15  with  respect  to  the 
reUcensing  process.  The  waivers  were 
clearly  not  intended  to  apply  to  portions 
of  a  statute  that  were  not  in  existence  at 
the  time  the  waivers  were  granted. 
Therefore,  in  light  of  all  of  the  above,  the 
Commission  is  adding  a  new 
provision***  specificaUy  indicating  that 
section  7(a)  of  the  FPA  wiU  not  be 
appUcable  to  minor  Ucense 
proceedings.'*" 

With  the  one  exception  discussed 
below,  the  Commission  declines  to 
exempt  owners  of,  and  applicants  for, 
subsequent  license  from  complying  with 
the  procedural  provisions  estabUshed 
for  major  projects  covered  by  section  15 
of  the  FPA.  The  Commission  believes 
that  having  these  provisions  apply  to 
these  proceedings  will  eliminate 
potential  confusion  regarding  filing 
deadlines  and  processing  procedures, 
and  will  result  in  better  and  more 
informed  consultation  with  agencies. 
Furthermore,  since  the  Commission  is 
clarifying  tha  t  municipal  preference  will 
not  be  appUcable  to  these  proceedings, 
the  inequities  cited  by  the  commenters 
wiU  not  occur. 

The  Commission  is,  however,  deleting 
the  requirement  that  applicants  for 


»«•  Section  16.20(b)(2).  The  rinal  rule  also 
redesignates  proposed  }  16.20(b]  as  {  16.20(c),  and 
makes  minor  revisions  to  the  text  thereof.  The 
Commission  is  deleting  the  provision  (section 
16.19(b))  stating  that  applicants  for  subsequent 
license  for  projects  with  licenses  that  waive 
sections  14  and  15  of  the  FPA  must  file  applications 
for  original  license  pursuant  to  section  4(e)  of  the 
FPA.  New  section  16.20(b)(1)  specifies  that 
apphcants  must  file  their  applications  under  Part  I 
of  the  FPA.  The  final  rule  also  redesignates 
proposed  }  16.19(c)  and  (d)  as  §  16.19(b)  and  (c). 

**o  In  early  1988,  Commission  staff,  consistent 
with  the  revigioiu  in  {  4.60  proposed  in  the  NOPR 
[see  Part  IV.A.,  supra,  began  sendini^  letters  to 
applicants  for  minor  license  requesting  that  they 
inform  the  Commission  whether  they  wanted  the 
provisions  traditionally  waived  with  minor  licenses 
[i.e.,  sections  14  and  IS  and  others)  to  be  waived  for 
their  licenses.  Those  letters  also  indicated  that 
municipal  preference  would  apply  to  the  ensuing 
Ucensing  proceeding  should  the  applicant  choose  to 
have  sections  14  and  15  waived.  In  light  of  our 
determination  regarding  the  non-applicability  of 
municipal  preference,  minor  licensees  who  received 
such  letters  and  elected  to  not  seek  the  waiver  may, 
if  they  wish,  file  with  the  Commission  a  request  to 
have  the  waiver  apply. 


subsequent  Ucense  provide  the 
information  specified  in  §  18.10.  As 
suggested  by  the  commenters,  much  of 
this  information  may  not  be  relevant  to 
their  small  projects,  and  generically 
requiring  the  development  and  submittal 
of  all  of  this  information  in  all  cases 
would  be  unduly  burdensome.  The 
Commission  wiU  seek,  through 
additional  information  requests,  the 
items  of  {  16.10  information  it  deems 
necessary  to  evaluate  individual 
applications. 

FinaUy,  the  Commission  is  eliminating 
the  reference  in  §  16.20(c)  to  the 
processing  of  subsequent  appUcations  in 
accordance  with  the  rules  of  preference 
of  S  4.37  of  the  Commission's 
regulations.  Those  rules  of  preference,  in 
addition  to  relying  on  municipal 
preference,  accord  decifcional 
significance  to  the  first-filed  appUcation 
and  to  other  factors  clearly 
inappropriate  to  these  proceedings.  The 
Commission  wiU  rely  on  the  standards 
of  sections  10(8)  and  15(a)  of  the  FPA  in 
evaluating  appUcations.  In  minor 
Ucensing  cases  where  competing 
appUcations  are  filed,  the  Commission 
will  apply  the  same  tests  as  for  major 
Ucenses,  after  requesting  from  the 
competing  applicants  the  information  it 
deems  necessary  to  evaluate  the  factors 
set  out  in  section  15(a)  (2)  and  (3). 

2.  Transition  Provisions 

In  the  NOPR,  the  Commission 
proposed  certain  transition  provisions 
regarding  the  appUcation  of  the  section 
15  procedures  to  minor  licenses  where 
sections  14  and  15  had  been  waived.'** 
In  response  to  concerns  raised  by  the 
commenters,  the  Commission  is 
updating  the  transition  provisions,'** 
and  specifying  that  holders  of  existing 
minor  licenses  do  not  have  to  make 
available  information  required  by  §  16.7 
if  they  have  already  filed  their 
appUcations.**' 


»•'  See  proposed  (  16.19(c)  (3)  and  (4)  and 
{  16.20(b)  (2)  and  (3). 

»"  See  i  16.19(b)  (3)  and  (4)  and  §  16.20(c)  (2)  and 
(3).  Specifically,  {  16.19(l>|(3)  provides  that  licensees 
with  licenses  expiring  before  October  17, 1994,  must 
file  notices  of  intent  with  the  Cotnmission  no  later 
than  60  days  after  the  effective  date  of  this  rule, 
while  i  ie.ig(b|(4)  provides  that  new  notices  of 
intent  are  not  required  of  applicants  that  filed  such 
notices  or  their  appUcations  prior  to  the  effective 
date  of  this  rule.  Section  16.20{c)  [2]  and  (3)  provide 
that  applications  for  subsequent  Ucense  for  minor 
projects  with  Ucenses  that  will  expire  wjthin  four 
years  of  the  effective  date  of  this  rule  must  be  filed 
at  least  12  months  before  the  expiration  date  of  the 
existing  Ucense. 

*"  See  i  16.19(c)(2).  Holyoke  expresses  concern 
that  it  would  be  required  to  repeat  consultation  with 
resource  agencies  pursuant  to  !  16.8  even  though  it 
had  already  filed  its  applicauons.  However, 
{  16.3(i](l)  specifically  indicates  that  such 
reconsultation  would  not  be  required. 


3.  Continued  Operation  of  Minor 
Projects 

As  discussed  previously,***  the 
Commission's  authority  and  obligation 
to  issue  annual  licenses  to  existing 
Ucensees  in  cases  where  the  relicend  ng 
proceedings  are  not  completed  prior  to 
the  expiration  of  the  existing  licenses  is 
derived  irom  section  15(a)  of  the  FPA. 
Since  minor  Ucenses  in  most  cases 
waive  the  applicabUity  of  sections  14 
and  15  of  the  FPA,  the  Commission  has 
no  authority  to  issue  annual  licenses  for 
these  minor  Ucenses.  However,  pursuant 
to  the  provisions  of  section  9(b)  of  the 
Administrative  Procedure  Act  (APA),*** 
when  a  Ucensee  has  made  a  timely  and 
sufficient  appUcation  for  a  renewal  of 
Ucense,  the  existing  Ucense  is  deemed 
not  to  expire  until  the  application  has 
been  finally  acted  upon  by  the  agency. 
Consequentiy,  if,  prior  to  the  end  of  the 
term  of  the  existing  Ucense,  the 
Commission  has  not  acted  on  an 
application  for  subsequent  Ucense  filed 
by  the  holder  of  a  minor  license  where 
sections  14  and  15  of  the  FPA  have  been 
waived,  then  the  existing  licensee  can 
continue  to  operate  the  project  until  the 
Commission  acts.  Paragraph  (a)  of 
§  16.21  codifies  this  principle. 

The  ability  of  an  existing  minor 
Ucensee  to  continue  to  operate  its 
project  after  the  term  of  its  license  under 
section  9(b)  of  the  APA  is  contingent 
upon  the  filing  of  a  renewal  application 
by  the  existing  licensee.  U  such  an 
application  is  not  filed,  the  existing 
minor  licensee  has  no  express  authority 
to  continue  to  operate  its  project. 
However,  this  could  result  in  a  hiatus  in 
the  operation  of,  and  direct  user 
responsibility  over,  projects  in  cases 
where  a  third  party,  but  not  the  existmg 
Ucensee,  files  an  appUcation  for 
subsequent  license,  and  the  Commission 
is  unable  to  complete  processing  of  the 
third  party's  application  prior  to  the 
expiration  of  the  existing  license.  In 
order  to  avoid  this,  the  Commission 
proposed,  in  §  16.21(b),  to  issue  orders  to 
aUow  existing  licensees  to  continue  to 
operate  their  projects  after  expiration. 

Washington  Wildlife  suggests  that  the 
Commission  revise  S  16.21  to  make  clear 
that  continued  operation  of  these 
projects  would  be  under  the  terms  and 
conditions  of  the  existing  license.  It  also 
suggests  that  the  Commission  specify 
that  it  v.'iU  be  requiring  existing 
Ucensees  to  implement  resource 
mitigation  measures  during  the  period 
foUowing  expiration  of  the  existing 
Ucenses.  The  Department  of  Commerce 


»»«  See  Part  IV.N.,  supra. 
»•»  5  U.S.C.  55e(c)  (1982). 
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objects  to  I  ie.21(b),  contending  that  the 
Commission  does  not  have  the  authority 
to  allow  operation  of  projects  after 
expiration  of  their  licenses  in  cases 
where  the  existing  Ucensees  do  not  file 
renewal  appUcations. 

The  suggestion  of  Washington 
Wildhfe,  to  clarify  that  operation  of 
these  projects  will  be  under  the  terms 
and  conditions  of  existing  licenses,  is 
appropriate,  and  the  Commission  is 
making  the  necessary  changes  to  S  16-21- 
However,  the  Commission  declines  to 
make  the  other  revision  suggested  by 
Washington  Wildlife.  With  regard  to 
projects  covered  by  i  16.21(a),  it 
appears  that  section  9(b)  of  the  APA 
contemplates  that  the  operation  of 
projects  following  expiration  of  existing 
licenses  will  be  under  the  terms  and 
conditions  of  the  existing  license.  Thus, 
as  in  the  case  of  annual  licenses  under 
section  15(a)(1)  of  the  FPA,  the 
Commission  cannot  impose  additional 
mitigation  requirements  unless  it  had 
reserved  to  itself  the  authority  to  do  so 
in  the  existing  Ucense.  As  to  projects 
covered  by  |  ie.21(b),  while  the 
Commission  would  not  be  constrained 
by  the  operation  of  section  9(b)  of  the 
APA.  it  is  doubtful  that  the  Commission 
would  have  the  substantial  evidence  to 
support  any  such  requirements.*** 

Contrary  to  the  contentions  of  the 
Department  of  Commerce,  the 
Commission  believes  it  has  the  authority 
to  require  existing  licensees  to  continue 
to  operate  their  projects  following 
expiration,  as  specified  in  i  16.21(b).  As 
discussed  previously,  the  purpose  of  this 
provision  was  to  require  existing 
licensees  to  continue  to  operate  their 
projects  until  the  Commission  could  act 
on  any  application  for  the  site  filed  by  a 
third  party.**^  This  will  permit  the 
Commission  to  ensure  that  the  safety 
and  environmental  provisions  of  the 
existing  license  will  continue  until  the 
Commission  acts  on  a  competing 
application,  or  takes  other  appropriate 
action  regarding  termination  of  the 
existing  Ucensee's  presence  at  the  site. 
The  Commission  believes  that  its 
authority  in  this  regard  clearly  falls 
within  the  scope  of  section  309  of  the 
FPA,'**  which  provides  the  Commission 
with  the  authorify  "to  prescribe,  issue, 
make,  amend,  and  rescind  such  orders, 
rules,  and  regulations  as  it  may  find 
necessary  or  appropriate  to  carry  out 
the  provisions"  of  the  FPA. 


Q.  Exemptions 

Current  Commission  regulations  state 
that  the  Commission  will  accept  an 
exemption  application  for  a  project 
currently  under  license,  but  only  if  the 
exemption  applicant  is  the  licensee.*** 
Accordingly,  in  the  NOPR  the 
Commission  specified  the  requirements 
regarding  the  filing  of  exemption 
applications  by  existing  licensees  of 
projects  with  licenses  subject  to  sections 
14  and  15  of  the  FPA  (S  16.12).  and  by 
existing  licensees  of  projects  with  minor 
licenses  not  subject  to  sections  14  and  15 
of  the  FPA  (S  16.22).  These  regulations 
would  subject  existing  licensees 
intending  to  file  exemption  applications 
to  the  same  provisions  applicable  to 
applicants  for  new  license  regarding 
notices  of  intent  access,  consultation, 
application  filing  deadlines,  providing  of 
information,  and  Conunission  processing 
of  the  applications.*'" 

The  Small  Business  Administration 
objects  to  making  exemption  applicants 
follow  the  same  procedures  applicable 
to  appUcants  for  new  Ucense,  stating 
that  existing  consultation  and  filing 
provisions  are  adequate.  The 
Commission  believes,  however,  that  in 
order  to  eliminate  confusion  and  to  be 
consistent  with  the  scheme  of  regulation 
established  by  ECPA,  the  same 
procedural  requirements  should  be 
followed  by  all  applicants.  However,  the 
Commission  is  revising  §  16.22  to 
eliminate  the  requirement  that  existing 
licensees  having  minor  licenses  not 
subject  to  sections  14  and  15  of  the  FPA, 
provide  the  information  specified  in 
S  16.10  when  filing  exemption 
applications. 

A  Prohibitions  Against  Filing 
Applications  and  Additional  Procedures 

In  the  NOPR.  the  Commission 
proposed  that  an  existing  Ucensee  who 
informed  the  Commission  in  its  FPA 
section  15(b)(l]  notice  of  intent  that  it 
did  not  intend  to  file  an  application 
would  be  prohibited  from  filing  an 
application  for  new  license.***  In 


**•  Sm  Part  IV.N..  mipra.  for  furthar  dUcu»ilon  of 
tfaiciMM. 

••*  Aa  propoMd  In  tli*  NOPR.  |  lS.2l(b)  oMd  th« 
wonl  "■Dowta^';  hotvcvw.  th*  intant  of  tha 
provisioo  WM  to  glva  tha  CommlMlfiii  tha  authority 
to  "twqnira"  oootiniiad  oparatioa.  Sactioo  ia21(b)  U 
baing  taviaad  accordingly.       ' 

*••  16  U.&C  i  SZSh  (1082). 


*••  See  IS  CFR  4  J3(d)(U)  (ISes).  CommiMion 
regulatiana  provide  for  two  typaa  of  examptiona 
from  Ucansing:  for  a  tmall  hydroelectric  power 
protect  of  five  megawatts  or  less  (governed  by  18 
CFR  Part  4  Subpart  K  (1S68)).  and  for  a  imaU 
conduit  hydroelectric  facility  (governed  by  18  CFR 
Part  4  Subpart  L  (1S68)).  An  existing  Ucensee  filing 
an  exemption  application  must  comply  with  tha 
provisiooa  of  Subpart  K  or  L  as  appropriate.  In  the 
case  of  five  megawatt  exemptions,  the  axiaWng 
Ucanaaa  muat  propoaa  to  increase  the  generating 
capacity  of  Ha  praiact  Saa  18  CFR  4J0(bH12)  (1988). 

•••  See  %  lau  (b)  and  (c)  and  1 18J2(b). 

••■  Proposed  iieJ3(a). 


addition,  the  Commission  proposed  to 
prohibit  an  existing  licensee  from  filing 
an  application  if  it  failed  to  do  so  by  the 
24-month  filing  deadline  established  by 
section  15(c)(1)  of  the  FPA.**' 

The  Commission  also  proposed  in  the 
NOPR  that  if  an  existing  Ucensee 
informed  the  Commission  in  its  FPA 
section  15(b)(1)  notice  of  intent  that  it 
would  file  an  appUcation,  but  failed  to 
do  so,  and  no  other  applications  were 
filed,  or  if  all  timely  filed  appUcations 
were  subsequently  rejected  or  dismissed 
pursuant  to  9  4.32,"*  the  Commission 
would  issue  a  pubUc  notice  soUciting 
appUcations  from  potential  appUcants 
other  than  the  existing  Ucensee."'*  If 
one  or  more  notices  of  intent  to  file  an 
application  were  filed  with  the 
Commission  within  90  days  of  the 
notice,  the  appUcants  filing  the  notices 
of  intent  coiild,  within  18  months  from 
the  dates  their  notices  of  intent  were 
filed  with  the  Commission,  file 
applications  for  license  for  their  projects 
pursuant  to  section  4(e)  of  the  FPA."* 

Existing  Ucensees  would  be  reqtiired 
to  file,  for  the  Director's  approval  a 
schedule  for  the  filing  of  a  surrender 
appUcation.***  The  schedule  must  be 
filed  either  (1)  After  the  due  date  for 
filing  notices  of  intent  estabUshed  in  the 
S  16.24(a)  notice,  in  cases  where  no 
notices  of  intent  were  filed** ^  or  (2) 
afier  the  due  date  for  appUcations,  in 
cases  where  notices  of  intent  were  filed 
but  no  foUow-up  Ucense  appUcations 
were  filed.***  Finally,  after  the  24-month 
filing  deadline,  existing  Ucensees  would 
be  required  to  file,  for  the  Director's 
approval,  a  schedule  for  the  filing  of  a 
stirrender  appUcation,  if  they  indicated 
in  their  FPA  section  15(b)(1)  notices  of 
intent  that  they  did  not  intend  to  file, 
and  no  appUcations  were  in  fact 
filed.*** 

The  Commission  indicated,  however, 
that  in  cases  where  an  existing  licensee 
stated  in  its  section  15(b)(1)  notice  of 
intent  that  it  intended  not  to  file  an 
appUcation.  and  no  notices  of  intent  or 
appUcations  were  filed  ptirsuant  to 
{  16.24(b),  the  Commission  was 
contemplating  offering  an  existing 
Ucensee  one  last  opportunity  to  choose 


••*  Proposed  |  ie.23(b). 

*••  Pursuant  to  f  16.9(b)(4).  an  application 
refected  or  dismissed  pursuant  to  |  4J2  cannot  be 
refiled  after  the  24-month  new  license  application 
filing  deadline. 

*•«  Proposed  1 16.24(a). 

*••  Proposed  i  16.24(b)(1). 

***  The  re<]uirements  regarding  the  content  of 
applications  for  surrender  are  embodied  in  18  CFR 
Part  6  (1988). 

*•*  Propoaed  |  ieJ4(cN2). 

•••  Propoaed  i  18J4(cM3). 

•••  ProfMsed  1 16.24(c)(1). 


,:■■,-. Ill  ■  =  „    ;•,»,«■ 'II''   'PJ       .  •«■■    I 
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between  applying  to  surrender  its 
project  and  applying  for  a  Ucense  to 
continue  to  operate  the  project'^" 
Therefore,  it  soUcited  comments  on  the 
most  appropriate  approach  to  this 
situation.'^*  The  Commission  also 
soUcited  comments  on  the  appropriate 
treatment  of  an  appUcation  filed  in 
response  to  a  notice  issued  tmder 
S  18.24(a)  by  a  combined  entity 
consisting  of  an  existing  Ucensee  that 
failed  to  file  a  timely  appUcation  and 
another  venturer."  * 

The  SmaU  Business  Administration 
supports  the  provisions  of  S  16.23  (a) 
and  (b).  However,  it  suggests  that  the 
section  be  revised  to  state  that  existing 
Ucensees  failing  to  timely  file  notices  of 
intent  pursuant  to  section  15(b)(1)  of  the 
FPA  be  prohibited  from  filing  license 
appUcations.*^*  It  also  argues  that  in 
cases  where  existing  Ucensees  indicate 
in  their  section  15(b)(1)  notices  of  intent 
that  they  are  not  going  to  file,  and  no 
applications  are  timely  filed,  then 
existing  licensees  should  have  a  final 
opportunity  to  maintain  possession  of 
their  projects.*'* 

New  York  Electric  states  that  if  the 
Commission  adopts  the  NOPR  proposal 
not  to  treat  those  existing  Ucensees  that 
file  applications  jointly  with  a  third 
party  as  existing  Ucensees,  it  should 
revise  the  negative  notice  of  intent 
provisions  of  S  13.23(a)  to  aUow  an 
existing  Ucensee  filing  a  negative  notice 
of  intent  to  file  a  timely  application  in 
conjunction  with  another  entity. 

Airerican  Rivers  supports  the 
provisions  of  §  16.24.  It  also  states  that  it 
has  no  objection  to  existing  Ucensees 
filing  applications  in  conjimction  with 
third  parties  in  response  to  a  S  16.24(a) 
notice,  as  long  as  the  existing  Ucensee  is 
not  permitted  to  enjoy  the  advantages  of 
incumbency.  In  addition,  it  states  that  it 
can  see  no  reason  why  an  existing 


»'»  See  NOPR  preamble  at  7. 

»' »  See  NOPR  preamble  at  a 

»"  See  NOPR  preamble  at  7. 

*^*  A  similar  suggestion  was  made  by  Rochester 
Gas. 

•'*  The  Small  Business  Administration  contends 
that  the  Commission  can  address  this  problem  by 
requesting  existing  licensees  to  file  applications  for 
annual  license  pursuant  to  se'-.tion  lb(a)(l)  of  the 
FPA.  Although  it  is  not  entirely  clear  on  this  point,  it 
appears  to  argue  that,  if  the  existing  licensee  files 
an  application  for  annual  license  and  the 
Commission  grants  such  an  annual  license,  the 
existing  licensee  would  continue  to  operate  its 
project  indefinitely  under  annual  license. 

As  discussed  previously  (see  Part  FV.N.,  supra], 
annual  licenses  are  granted  automatically:  no 
application  is  reouircd  on  the  part  of  the  existing 
Ucensee.  Also,  an  armual  license  will  continue  only 
until  either  the  Commission  grants  a  new  Ucense, 
Federal  takeover  occurs,  or  the  existing  Ucensee 
vacates  the  site  pursuant  to  Commission  order. 
Perpetual  aimual  licenses  are  not  authorized.  See  La 
Court  e  Oreilles  Bnnd  v.  FPC  510  F.2d  198,  20»-10 
(D.C  Cir.  1975) . 


Ucensee  should  not  be  aUowed  to  apply 
for  an  original  license  when  no  other 
applications  are  timely  filed  pursuant  to 
the  S  16.24(b)  procedures.  However, 
American  Rivers  states  that  existing 
Ucensees  should  be  afforded  this  right 
only  if  they  file  notices  of  intent 
pursuant  to  S  16.24(b),  and  that  those 
failing  to  do  so  should  be  required  to  file 
applications  for  surrender.  FinaUy,  it 
suggests  that  the  regulations  be  revised 
to  clarify  that  existing  licensees  will  be 
required  to  file  appUcations  for 
surrender  when  the  Commission 
determines  that  no  new  Ucense  should 
be  issued  for  a  project 

Wildlife  Federation  contends  that 
existing  Ucensees  should  be  provided 
with  an  opporttmify  to  file  either  origind 
appUcations  for  Ucense  or  surrender 
appUcations  in  cases  where  no  other 
entity  expresses  an  interest  in  a  site  by 
filing  notices  of  intent  and  license 
applications  pursuant  to  the  J  16.24(b) 
procedures.  However,  Wildlife 
Federation  argues  that  the  Commission 
should  state  a  presumption  in  favor  of 
requiring  existing  Ucensees  to  file  for 
surrender  in  such  cases.*'* 

Long  Lake  contends  that  the 
Commission  generaUy  should  not  permit 
an  existing  licensee  that  indicated  in  its 
section  15(b)(1)  notice  of  intent  that  it 
would  file  an  appUcation,  but  does  not 
in  fact  do  so,  to  file  a  joint  appUcation 
wiA  another  venturer.  However,  it 
suggests  that  it  might  be  appropriate  to 
allow  a  joint  appUcation  to  be  filed 
when  no  other  applications  are  filed 
after  notice  soUciting  such  other 
appUcations  is  issued,  and  when  it 
would  be  in  the  public  interest  to  aUow 
a  project  to  continue  to  be  operated 
under  license.  Long  Lake  also  contends 
that  an  existing  Ucensee  should  be 
required  to  file  an  appUcation  for 
surrender  and  dismantle  its  project 
when  it  states  in  its  sections  15(b)(1) 


"*  Wildlife  Federation  also  suggests  that  the 
Commission  revise  the  proposed  regulations  to 
require  existing  licensees  to  file  applications  either 
for  surrender  or  conversion  to  a  nonpower  Ucense  in 
cases  where  the  (Dommission  determines  that  it 
should  not  issue  a  power  license  for  a  project.  Also, 
it  contends  that  liie  regulations  governing 
applications  for  nonpower  license  (}  16.11)  should 
be  revised  to  indicate  that  nongovernmental  entities 
can  apply  for  and  obtain  nonpower  licenses. 

The  annual  license  provisions  of  section  15(a)(1) 
of  the  FPA,  which  are  discussed  in  Part  IV .N.,  supra, 
do  not  provide  the  Commission  with  the  authority  to 
require  exisUng  Ucensees  to  apply  for.  and  continue 
to  operate  their  projects  involuntanly  u.nder, 
nonpower  licenses.  Consequently,  the  Commission 
declines  to  make  the  revision.  Also,  there  is  no  need 
to  revise  i  16.11  as  suggested  by  it.  since  1 16.11 
dues  not  limit  those  who  can  file  applications  for 
nonpower  license  to  governmental  entities;  any 
entity,  including  an  existing  Ucensee  or  a  private 
third  party,  can  file  an  application  for  nonpower 
Ucense  under  secMon  15(a)(1)  of  the  FPA  as 
implemented  by  { 16.11. 


notice  that  it  does  not  Intend  to  file  an 
appUcation,  and  no  other  entify  files  an 
appUcation. 

Rochester  Gas  and  the  Wisconsin 
Department  state  that  an  existing 
Ucensee  should  be  provided  with  an 
opportunity  to  file  a  Ucense  application, 
instead  of  an  appUcation  for  surrender, 
in  cases  where  no  other  appUcations  are 
filed.  The  Department  of  Commerce  and 
the  Michigan  Department  contend  that 
existing  Ucensees  should  not  be 
provided  with  this  opportunity.  Finally, 
Washington  WildUfe  contends  that  if  no 
new  license  is  issued  for  a  project 
because  either  no  appUcation  is  filed  or 
the  Commission  determines  that  no  new 
Ucense  should  be  granted,  the  existi.ng 
Ucensee,  at  the  request  ofj^e  resource 
agencies,  should  be  required  to  remove 
project  sbiictures. 

As  recommended  by  the  Small 
Business  Administration  and  Rochester 
Gas,  and  consistent  with  ECPA's 
legislative  history,*^*  the  Commission  is 
adding  a  new  section  "'  specifying  ih^A 
the  failure  of  an  existing  licensee  to  file 
a  timely  section  15(b)(1)  notice  of  intent 
wiU  be  deemed  a  negative  notice  of 
intent  As  discussed  below,  this  wiU 
prohibit  the  existing  Ucensee  from  f.i:"g 
an  application  for  the  site. 

The  Commission  is  reta  jiing  the 
provisions  of  proposed  S  16.23 
(redesignated  §  16.24  by  this  final 
rule  =*^*).  prohibiting  existing  Ucenser s 
that  file  negative  section  15(b)(1)  noticFS 
of  intent  from  filing  appUcations.  and 
prohibiting  the  filing  of  appUcations 
after  the  new  application  filing  deadline. 
Existing  Ucensees  should  ascertain  in  a 
timely  manner  whether  they  intend  to 
file.  A  negative  notice  of  intent  could 
mislead  potential  competitors. 
Therefore,  the  prohibition  on  filing 
appUcations  in  these  circumstances  is 
appropriate. 

As  to  the  prohibition  on  untimely 
applications  by  existing  licensees,  the 
Commission  believes  that  the  legislative 
history  of  ECP.\  »"  requires  retention  of 


»'•  See  H.R.  Rep  .No.  99-507, 99Ji  Cong.  ZnJ  S.S.S. 
36  :iG*>b): 

Failure  to  meet  the  (section  15ib>(])  and  l<.)ti;; 
deadlines  must  prejudice  the  affev-ted  entity.  FF?C 
has  no  authority  in  the  bill  to  waive  the  deadline's  or 
to  find  reasons  for  granting  excep'Jons,  grace 
periods,  or  otherwise  recognizing  excuses. 

*"  See  new  1 16.23.  The  provisions  of  proposed 
i  16.23  are  now  embodied  in  {  ia.24. 

"•  Lt  order  to  rcf.ect  the  differing  transition  f:!ing 
deadlines  for  applications  for  projects  with  U.-^<-^cs 
subject  to  sections  14  and  15  of  the  FPA  and  ff>r 
those  that  are  not,  the  text  of  )  1«  24  is  dividf  ri  'i-io 
two  subsections  covering  the  two  situations. 

*'•  i>e  discussioa  supra. 
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this  provision.  Also,  as  discussed 
previously. ••<*  the  Commission  is 

retaining  the  proposed  provision 
specifying  that  existing  licensees  fiUng 
joint  applications  with  third  parties 
wouid  not  be  considered  existing 
licensees  for  purposes  of  the 
insignificant  differences  provision  of 

section  15(a)(2).  Despite  this,  the 
Commission  does  not  believe  there  is 
any  need  to  create  special  processing  or 
re-application  provisions  for  such  joint 
applicants,  and  declines  to  adopt  those 
suggestions.  The  Commission  is 
clarifying  that  the  various  prohibitions 
on  the  filing  of  applications  by  existing 
licensees  apply  whether  the  existing 
licensee  is  acting  individually  or  in 
conjunction  with  an  entity  or  entities 
that  are  not  currently  licensees  of  the 
project*** 

The  Commission  is  also  retaining  the 
provisions  of  proposed  S  16.24 
(redesignated  §  16.25  by  this  final  rule) 
regarding  the  solicitation  of  applications 
for  license  from  potential  applicants 
other  than  the  existing  licensee,  in  cases 
where  an  existing  licensee  indicates  in 
its  section  15(b)(1)  notice  that  It  intends 
to  file,  and  no  other  applications  are 
filed  by  the  new  application  filing 
deadline.  The  Commission  believes  that 
this  provision  is  necessary  to  provide  an 
opportunity  to  compete  for  the  project 
site  for  entities  that  decide  not  to  file 
applications  because  of  an  existing 
licensee's  positive  notice  of  intent  The 
Commission  declines  to  revise  the 
provision  to  permit  an  existing  licensee 
to  reenter  the  competition,  since  it 
believes  that  existing  licensees  should 
not  be  able  to  compete  after  having 
misled  other  potential  applicants. 

The  Commission  is  adding  a  new 
S  16.26  to  address  the  situation  where  no 
applications  are  timely  filed  for  the 
project  after  an  existing  licensee  states 
in  its  section  15(b)(1)  notice  of  intent 
that  it  does  not  intend  to  file  an 
application.  This  section  specifies  that 
the  Director,  following  the  expiration  of 
the  new  application  filing  deadline,  will 
provide  the  existing  hcensee  with 
written  notice  of  the  fact  that  no  timely 
apphcations  for  the  project  have  been 
filed.  The  existing  licensee  will  then  be 
required  to  file,  within  90  days  of  the 
notice,  for  the  Director's  approval,  a 
schedule  for  the  filing  of  a  surrender 
application  for  the  project  The  existing 
licensee,  as  in  the  case  where  no  notices 
of  intent  or  applications  are  filed  in 
situations  covered  by  S  16.25,  will  then 
be  required  to  file  its  surrender 
application  under  the  approved  schedule 


»••  Sm  Pwt  lYJkt.  supra. 
••■  5lM  f  1 1SJ4  (a)  (1)  and  (2).  (b)  (1)  and  (2),  and 
18.2S(a). 


and  vacate  the  site  in  accordance  with 
Conunitaion  directions. 

The  situation  addressed  by  { 16.26 
does  not  involve  any  misleading  actions 
on  the  part  of  the  existing  licensee. 
However,  and  contrary  to  some  of  the 
commenters'  suggestions,  the 
Commission  believes  that  in  this 
situation,  where  no  entity  expresses  an 
interest  in  continuing  to  operate  a 
project  the  relicensing  process  should 
terminate  with  no  entity,  including  the 
existing  licensee,  having  been  afforded 
an  additional  opportimity  to  obtain  a 
new  license  for  the  site.  Allowing 
additional  opportunities  to  file 
applications  would  be  contrary  to 
EQ'A's  mandate  of  expedition,  and 
could  prolong  the  process  for  years. 
Once  the  license  expires  or  the 
surrender  process  is  complete,  the  site 
would  be  open  for  development  under 
applications  for  license  filed  pursuant  to 
section  4(e)  of  the  FPA. 

The  Commission  declines  to  adopt  the 
various  suggestions  made  by  the 
commenters  regarding  surrender 
apphcations.  The  revision  suggested  by 
American  Rivers,  to  clarify  that 
apphcations  for  surrender  will  be 
required  in  cases  where  the  Commission 
determines  no  license  should  issue,  is 
unnecessary.  The  Commission  clearly 
has  the  authority  to  require  apphcations 
for  surrender  in  such  cases,  and  will 
exercise  this  authorization  whenever  it 
determines  that  no  application  for  a  new 
or  subsequent  power  license  should  be 
issued. 

Washington  Wildlife's  suggestion, 
that  resource  agencies  be  provided  with 
the  authority  to  require  an  existing 
licensee  to  remove  its  project  in  cases 
where  no  new  or  subsequent  license  is 
to  be  issued,  is  inappropriate.  As 
discussed  previously,  existing  hcensees 
will  be  required  to  file  applications  for 
surrender  in  these  situations.  Since  the 
existing  licensees  are  required  to 
consult  with  resource  agencies  pursuant 
to  S  16.8  in  preparing  these 
apphcations,'*"  the  resource  agencies 
will  be  able  to  make  their  views  known 
regarding  the  most  appropriate  means 
for  an  existing  hcensee  to  vacate  a  site. 
However,  the  authority  to  determine  the 
conditions  governing  an  existing 
hcensee's  leaving  a  site  at  the  expiration 
of  its  license,  induding  any  conditions 
regarding  the  extent  and  timing  of  an 
existing  licensee's  obligation  to  remove 
project  facihties  and  restore  the  site, 
resides  exclusively  with  the 
Commission. 

In  many  cases,  existing  Ucenses 
specify  by  way  of  hcense  articles  an 


existing  licensee's  obligation  to  file  an 
appUcation  for  surrender  and  to  comply 
with  Commission  orders  regarding 
vacating  the  site.  However,  even  when 
an  existing  Ucense  is  silent  as  to  these 
issues,  the  Commission  retains  the 
authority  to  determine  the  process  an 
existing  Hcensee  will  follow  in  providing 
the  Commission  with  the  information  it 
needs  to  determine  how  a  project  site 
will  be  vacated,  and  the  actual 
conditions  governing  an  existing 
hcensee's  vacation  of  a  site.  The 
Commission's  authority  in  this  regard  is 
derived  from  its  general  authority  under 
section  309  of  the  FPA  to  issue  orders 
necessary  and  appropriate  to  carry  out 
the  provisions  of  the  FPA,  and  its 
authority  under  section  10(c)  of  the 
FPA  •••to  prescrit)e  rules  and 
regulations  necessary  to  protect  hfe, 
health,  and  property. 

The  Commission's  authority  under 
these  provisions  of  the  FPA  is  broad,*** 
and  permits  the  Commission  to  take  any 
reasonable  action  under  the  FPA 
necessary  to  regulate  in  the  public 
interest  all  aspects  of  hydroelectric  use 
of  the  nation's  waters.  "Thus,  the 
Conunission  can  require  an  existmg 
hcensee  to  file  an  application  for 
surrender,  and  comply  with  Commission 
orders  regarding  removal  of  project 
structures,  even  in  cases  where  an 
existing  minor  hcensee  not  filing  an 
apphcation  for  subsequent  Ucense 
proposes  to  cease,  at  the  expiration  of 
its  license,  the  jurisdictional  activity  that 
initially  required  it  to  obtain  a 
Ucense.*** 

S.  Miscellaneous 

As  discussed  previously,  appUcants 
for  new  or  subsequent  Ucense  are 
required  to  comply  with,  inter  alia,  the 
Commission's  regulations  governing  the 
content  of  applications  (18  CFR  S  S  4.41, 
4.51.  or  4.81  (1988).  as  appropriate).***  A 


*•*  Sm  II  16.2S(d]  and  lB.2B(c). 


"»  18  U.S.C  803(c)  (1962). 

***  See.  e^g;  Niagara  Mohawfc  Power  Corporation 
V.  FPC  379  F.2d  153  (D.C.  Cir.  1967). 

■*•  One  of  the  puipoaet  of  {  18.21(b)  if  to  clarify, 
for  holders  of  existing  minor  hcenses  that  do  not  file 
applications  for  subsequent  Ucense.  that  the 
Commission  hat  the  authority  to  require  them  to 
continue  operating  their  projects  after  expiration,  if 
necessary  for  the  Commission  to  determine  the 
conditions  governing  the  minor  Uceiuee's  vacation 
of  the  site. 

**•  See  1 16.9(b)(2)  and  1 16.20(d)  (referring  to 
1 16.9(b)(2)).  Sections  4.41. 4.51.  and  4.61  deal  with, 
respectively,  license  apphcations  for  major 
unconstructed  and  major  modified  projects;  major 
projects  involving  an  existing  dam  with  a  total 
installed  capacity  of  more  than  five  megawatts;  and 
minor  water  power  projects  and  major  water  power 
projects  with  a  total  installed  capacity  of  five 
megawatts  or  less.  The  use  of  the  word 
"appropriate"  in  |  ie.^b)(2)  means  that  applicants 
must  conform  their  applications  to  the  section  that 

Contiiiuwi 


few  commenters  '"  suggest  that  the 
Commission  create  "stand-alone" 
relicensing  regulations  that  would 
contain  all  provisions  applicable  to 
relicense  applications  and  proceedings 
and  would  not  reference  back  to  the  Part 
4  regulations.  They  contend  this  is 
necessary  to  eliminate  confusion. 

The  incorporation  into  the  Part  16 
regulations  and  possible  revision  of 
§  9  4.41,  4.51,  and  4^1  wouJd  be  a 
significant  and  unnecessary 
imdertaking.  The  Commission  beUeves 
its  clarification  of  such  issues  as  the 
location  in  applications  of  the  S  16.10 
information,  and  potential  applicants' 
responsibilities  regarding  the  collection 
of  "baseline"  data,  will  eliminate  much 
of  the  confusion  referenced  by  the 
commenters.  Potential  applicants  with 
questions  regarding  the  appUcabihty  of 
specific  provisions  of  the  Part  4 
regulations  can,  and  are  encouraged  to, 
contact  Commission  staff  to  obtain  any 
needed  clarification. 

V.  Regulatory  Flexibility  Certilication 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)***  generally  requires  a 
description  and  analysis  of  final  rules 
that  wiU  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.***  Pursuant  to  section  605(b)  of 
the  RFA,  the  Commission  hereby 
certifies  that  the  proposed  rehcensing 
regulations,  if  promtdgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
that  even  if  the  rule  were  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  it 
would  be  to  their  benefit  The 
Commission  believes  that  most  of  the 
entities  affected  by  the  rule  do  not  faU 
within  RFA's  definition  of  "small 
entity."  Even  if  the  nde  would  have  a 
significant  effect  on  a  substantial 
nimiber  of  small  entities,  however, 
application  requirements  proposed  in 
this  rule  are  necessary  for  the 
Commission  to  grant  a  new  or 
subsequent  Ucense  to  an  appUcant  at  the 
expiration  of  an  existing  Ucense  term. 
Any  appUcant  may  benefit  substantially 
by  obtaining  a  Ucense.  The  notice  and 


gorems  their  projects  (/.&.  either  {  4.41,  |  4.S1,  or 
I  4. 61),  not  pidc  and  choose  among  the  various 
provisions  of  these  three  sectioiu  as  they  deem 
appropriate. 

***  See,  ».g.,  the  comments  of  National 
Hydropower  and  PCAE. 

»••  5  U.&C  601-612  (1982). 

»•»  Section  801(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  bneiness,  a  small  not-for-profit 
enteipfisa,  or  a  small  governmental  jurisdiction.  A 
"small  b«iaina«s"  is  defined  by  reference  to  Section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which  is 
not  dominant  in  iia  Geld  of  operation."  15  US.C 
632(a)  (1982). 


information  requirements  for  Ucensees 
are  mandated  by  statute.***" 

VI.  Paperwork  Reductiea  Act  Statement 

The  Paperwork  Reduction  Act 
(PRA)">  and  the  Office  of  Management 
and  Budget  (OMB)  regulations'"* 
require  the  OMB  to  approve  certain 
information  collection  requirements 
imposed  by  agency  rule.  The 
information  collection  requirements  in 
this  final  rule  are  contained  in  FERC- 
500.  AppUcation  for  License  for  Water 
Power  Projects  With  More  Than  5  MW 
Capacity,  and  FERC-505.  AppUcation 
for  License  for  Water  Power  Projects  5 
MW  or  Less. 

Part  I  of  the  FPA  gives  the 
Commission  jurisdiction  over  the 
licensing  of  hydropower  projects.  The 
amendments  to  section  15  of  the  FPA 
made  by  ECPA  mandate  that  the 
Commission  consider  additional  factors 
in  granting  a  new  Ucense  (reUcense)  and 
estabhsh  new  procedures  for  filing  an 
application  for  a  new  Ucense.  A  niunber 
of  hydropower  projects  are  expected  to 
apply  for  Ucense  renewal  in  the  near 
future. 

Owners  and  operators  of  hydropower 
projects  subject  to  these  rules  are  the 
likely  respondents.  Applications  for 
licenses  for  water  power  projects  having 
more  than  a  5  MW  capacity  (FERC-SOO) 
are  estimated  to  have  a  total  annual 
reporting  time  of  40,768  hours.  The 
estimated  number  of  respondents  is  49; 
the  fi^quency  of  response  per  year  is 
one;  and  the  estimated  average  number 
of  hours  per  response  is  832. 
Applications  for  Ucenses  for  a  water 
power  project  having  a  capacity  of  5 
MW  or  less  (FERC-S05)  are  estimated  to 
have  a  total  annual  reporting  time  of 
12,460  hours.  The  number  of  respondents 
per  year  is  estimated  to  be  70;  the 
frequency  of  response  per  year  is 
estimated  to  be  one,  and  the  estimated 
average  number  of  hours  per  response  is 
178. 

Vn.  National  Environmental  Policy  Act 
Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  (EIS) 
be  prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment'"* 


**°  Comments  were  received  from  the  Small 
Business  Administration.  The  Commission's 
respcnse  to  these  comments  is  found  in  Part  IV  of 
this  preamble. 

"»  44  U.S.C.  3501-3520  (1982). 

*"  6  CFR  1320.21(a)(2)  (1988). 

*"  Regulations  Implementing  National 
Environmental  Policy  Act.  52  Fed.  Reg.  47897  (Dec. 
17, 1987).  codified  at  IS  CFR  Part  38a 


The  Commission  has  categorically 
excluded  certain  actions  from  this 

requirement  as  not  having  a  significant 
effect  on  the  human  environment.***  No 
environmental  consideration  is 

necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural,  or  that  does  not 

substantially  change  the  effect  of 
legislation  or  regulations  being 
amended.*" 

This  final  rule  is  procedural  in  nature. 
It  proposes  certain  information  that 
must  be  included  with  an  appUcation. 
Thus,  no  environmental  assessment  or 
environmental  impact  statement  is 
necessary  for  the  requirements  proposed 
in  this  nde. 

The  Department  of  Commerce  asserts 
that  these  proposed  regidations  "provide 
new  requirements  which  will  impair 
collection  of  adequate  information 
regarding  environmental  effects,  restrict 
the  abiUties  of  agencies  to  consiilt  with 
applicants  compared  with  current 
practice,  and  fail  to  estabUsh  standards 
for  Commission  action  consistent  with 
the  Electric  Consumers  Protection  Act 
(ECPA)  and  other  law."  The  Department 
of  Commerce  then  concludes,  without 
further  argument  or  ampUfication,  that 
an  EIS  must  be  prepared  because  the 
regulations  are  not  procedural  in  nature 
but  constitute  a  substantive  change.  The 
Commission  disagrees. 

The  final  rule  revises  the  procedures 
that  govern  rehcensing  of  hydroelectric 
power  projects  subject  to  sections  14 
and  15  of  the  FPA.  Contrary  to  the 
suggestions  of  Commerce,  the  rule  does 
not  substantially  change  existing 
Commission  regulations  providing  for 
pre-fiUng  considtation  with  aU 
appropriate  agencies.  The  affected 
projects  have  been  in  existence  for 
decades.  The  regulations  do  not 
authorize  the  construction  or  operation 
of  any  project  but  merely  determine  the 
procedures  by  which  such  construction 
or  operation  will  be  considered  on  a 
case-by-case  basis  in  future 
proceedings.  Accordingly,  the 
Commission  concludes  that  these 
procedural  rules  will  not  have  any 
significant  adverse  effects  on  the  quaUty 
of  the  human  environment  such  as  to 
require  the  preparation  of  an  EIS. 

vn.  Effective  Date 

This  rule  is  effective  July  3. 1989.  If 
OMB  has  not  approved  the  information 
coUection  provisions  at  that  time,  the 
Commission  will  issue  a  notice  delaying 
the  effective  date  until  OMB  approval  of 
the  final  rule. 


"*  See  18  CFR  380.4  (1968). 

»•'  See  18  CFR  3a0.4(a)(2Kii)  (1968). 
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List  of  Subjects 

18  CFR  Part  4 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  16 

Electric  power. 

In  consideration  of  the  foregoing,  the 
Conunission  amends  Parts  4  and  16  of 
Chapter  I.  Title  18.  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commiuion.  Commissioner  Stalon 
dissented  in  part  with  a  separate  statement  to 
be  issued  later.  Commissioner  Trabandt 
concurred  in  part  and  dissented  in  part  with  a 
separate  statement  attached.  Commissioner 
Moler  concurred  with  a  separate  statement 
attached 

Linwood  A.  Watson.  ]u 
Acting  Secretary. 

PART  4-HJCENSES.  PERMITS. 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority.  Federal  Power  Act  18  U.S.C 
791a-825r.  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  Pub.  L  No. 
99-495;  Public  Utility  Regulatory  Policies  Act 
of  1978, 18  U.S.C.  2801-2845  (1982); 
Department  of  Energy  Organization  Act  42 
U.SC.  nm-7352  (lfl82);  E.0. 12009,  3  CFR 
1978  Comp.,  p.  14Z 

2.  In  S  4.60.  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

{4.60    AppHcabiUty  and  notice  to  agendee. 

(c)  Unless  an  appUcant  for  a  license 
for  a  minor  water  power  project 
requests  in  its  application  that  the 
Commission  apply  the  following 
provisions  of  Part  I  of  the  Federal  Power 
Act  when  it  issues  a  minor  license  for  a 
project,  the  Commission,  unless  it 
determines  it  would  not  be  in  the  public 
interest  to  do  so.  will  waive: 

(1)  Section  4(b).  insofar  as  it  requires  a 
licensee  to  file  a  statement  showing  the 
actual  legitimate  costs  of  construction  of 
a  project: 

(2)  Section  4(e).  insofar  as  it  relates  to 
approval  by  the  Chief  of  Engineers  and 
the  Secretary  of  the  Army  of  plans 
affecting  navigation: 

(3)  Section  6,  insofar  as  it  relates  to 
the  acceptance  and  expression  in  the 
license  of  terms  and  conditions  of  the 
Federal  Power  Act  that  are  waived  in 
the  licensing  order, 

(4)  Section  10(c).  insofar  as  it  relates 
to  a  licensee's  maintenance  of 
depreciation  reserves; 

(5)  Sections  10(d)  and  10(f); 

(6)  Section  14,  with  the  exception  of 
the  right  of  the  United  States  or  any 


state  or  municipality  to  take  over, 
maintain,  and  operate  a  project  through 
condenmation  proceedinigs;  and 

(7)  Sections  15, 16. 19,  20  and  22. 

3.  In  S  4.61.  paragraph  (f)(3)  is  revised 
to  read  as  follows: 

9441    Content*  of  appHcatlon 
•        •        •        •        • 

(f)  •  •  • 

(3)(i]  If  an  application  for  a  license  for 
a  minor  water  power  project  that  will 
not  occupy  any  public  lands  or 
reservations  of  the  United  States  does 
not  contain  a  statement  that  the 
applicant  requests  the  Commission  to 
apply  the  provisions  of  Part  I  of  the 
Federal  Power  Act  enumerated  in 
S  4.60(c).  the  applicant 

(A)  Must  provide  a  reasonably 
accurate  description  of  the  project 
location  and  all  project  works  and 
features;  and 

(B)  Must  identify,  in  Exhibit  G  of  its 
appUcation.  the  owners  of  all  lands 
necessary  for  the  construction  and 
operation  of  the  project;  but 

(C)  Need  not  show  a  project 
boundary. 

(ii)  If  an  application  for  a  license  for  a 
minor  water  power  project  contains  a 
statement  that  the  applicant  requests  the 
Commission  to  apply  the  provisions  of 
Part  I  of  the  Federal  Power  Act 
enumerated  in  S  4.60(c).  the  applicant 
must  show  the  project  boundary  on  the 
map  it  submits  as  Exhibit  G  to  its 
application,  as  specified  in  S  4.41(h)(2). 

(iii)  If  an  application  for  a  license  for  a 
minor  water  power  project  proposes  that 
the  project  would  occupy  any  public 
lands  or  reservations  of  the  United 
States,  the  applicant  must  show  the 
project  boundaries  on  pubUc  lands  and 
reservations  on  the  map  it  submits  as 
Exhibit  G  to  its  application,  as  specified 
in  S  4.41(h)(2). 


PART  16-PROCEDURES  RELATING 
TO  TAKEOVER  AND  REUCENSINQ  OF 
LICENSED  PROJECTS 

4.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act  18  U.S.C 
791a-82Sr.  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1966,  Pub.  L  No. 
99-495;  Department  of  Energy  Organization 
Act  42  U.S.C.  7101-7352  (1962);  E.0. 12000.  3 
CFR  1978  Comp..  p.  142. 

5.  Sections  16.1  through  16.5  are 
revised  and  designated  Subpart  A.  to 
read  as  follows: 

Subpart  A— General  ProvMons 

916.1    AppttcabiNty. 

This  part  applies  to  the  filing  and 
processing  of  an  application  for. 


(a)  A  new  license,  a  nonpower  license, 
or  an  exemption  from  licensing  for  a 
hydroelectric  project  with  an  existing 
license  subject  to  the  provisions  of 
sections  14  and  15  of  die  Federal  Power 
Act 

(b)  A  subsequent  license  or  an 
exemption  from  licensing  for  a 
hydroelectric  project  with  an  existing 
minor  license  or  minor  part  license  not 
subject  to  the  provisions  of  sections  14 
and  IS  of  the  Federal  Power  Act 
because  those  sections  were  waived 
pursuant  to  section  10(i)  of  the  Federal 
Power  Act 

916,2    Definitions. 
For  purposes  of  this  part 

(a)  "New  license"  means  a  license, 
except  an  annual  license,  for  a  water 
power  project  that  is  issued  under 
section  15(a)  of  the  Federal  Power  Act 
after  an  original  license  expires. 

(b)  "New  license  application  filing 
deadline",  as  provided  in  section 
15(c)(1)  of  the  Federal  Power  Act  is  the 
date  24  months  before  the  expiration  of 
an  existing  license. 

(c)  "Nonpower  license"  means  a 
license  for  a  nonpower  project  issued 
imder  section  15(b)  of  the  Federal  Power 
Act 

(d)  "Resource  agency"  means  a 
Federal,  state,  or  interstate  agency  with 
responsibilities  in  the  areas  of  flood 
control,  navigation,  irrigation, 
recreation,  fish  or  wildlife,  water 
resource  management,  or  odtural  or 
other  relevant  resources  of  the  state  or 
states  in  which  a  project  is  or  will  be 
located. 

(e)  "Subsequent  license"  means  a 
license  for  a  water  power  project  issued 
under  Part  I  of  the  Federal  Power  Act 
after  a  minor  or  minor  part  license  that 
is  not  subject  to  sections  14  and  15  of 
the  Federal  Power  Act  expires. 

9  16J    Public  notice  of  projects  under 
expiring  Icenses. 

In  addition  to  the  notice  of  a 
licensee's  intent  to  file  or  not  to  file  an 
application  for  a  new  license  provided 
in  9  16.e(d),  the  Commission  will 
publish,  in  its  annual  report  and 
annually  in  the  Federal  Regjister,  a  table 
showing  the  projects  whose  licenses  will 
expire  during  the  succeeding  six  years. 
The  table  will: 

(a)  List  the  licenses  according  to  their 
expiration  dates;  and 

(b)  Contain  the  following  information: 
license  expiration  date;  licensee's  name; 
project  number  type  of  principal  project 
works  licensed,  e.g.,  dam  and  reservoir, 
powerhouse,  transmission  lines;  location 
by  state,  county,  and  stream;  location  by 
city  or  nearby  city  when  appropriate; 
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whether  the  existing  license  is  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act  and  plant  installed  capacity. 

9  16.4   Accderation  of  a  Rcense  expiration 
date; 

(a)  Request  for  acceleration.  (1)  A 
licensee  may  file  with  the  Commission, 
in  accordance  with  the  formal  filing 
requirements  in  Subpart  T  of  Part  385  of 
tills  chapter,  a  written  request  for 
acceleration  of  the  expiration  date  of  its 
existing  license,  containing  the 
statements  and  information  specified  in 
9  16.6(b)  and  a  detailed  explanation  of 
the  basis  for  the  acceleration  request. 

(2)  If  the  Commission  grants  the 
request  for  acceleration  pursuant  to 
paragraph  (c).  the  Commission  will 
deem  the  request  for  acceleration  to  be 
a  notice  of  intent  under  9  16.6  and. 
unless  the  Commission  directs 
otherwise,  the  licensee  shall  make 
available  the  information  specified  in 
9  16.7  no  later  than  90  days  from  the 
date  that  the  Commission  grants  the 
request  for  acceleration. 

(b)  Notice  of  request  for  acceleration. 
(1)  Upon  receipt  of  a  request  for 
acceleration,  the  Commission  will  give 
notice  of  the  licensee's  request  and 
provide  a  45-day  period  for  comments 
by  interested  persons  by: 

(i)  Publishiiig  notice  in  the  Federal 
Rc^^en 

(ii)  Publishing  notice  once  in  a  daily  or 
weekly  newspaper  published  in  the 
coimty  or  counties  in  which  the  project 
or  any  part  thereof  or  the  lands  affected 
thereby  are  situated;  and 

(iii)  Notifying  appropriate  Federal, 
state,  and  interstate  resource  agencies 
and  Indian  tribes  by  mail. 

(2)  The  notice  issued  pursuant  to 
paragraphs  (1)  (i)  and  (ii)  and  the 
written  notice  given  pursuant  to 
paragraph  (l)(iii)  will  bs  considered  as 
fulfilling  the  notice  provisions  of 
9  16.6(d)  should  the  Commission  grant 
the  acceleration  request  and  will  include 
an  explanation  of  the  basis  for  the 
licensee's  acceleration  request 

(c)  Commission  order.  If  the 
Commission  determines  it  is  in  the 
public  interest  the  Commission  will 
issue  an  order  accelerating  the 
expiration  date  of  the  license  to  not  less 
than  five  years  and  90  days  firom  the 
date  of  the  Commission  order. 

9  18,5    Site  access  for  a  competing 
applicant 

(a)  Access.  If  a  potential  applicant  for 
a  new  license,  subsequent  Ucense,  or 
nonpower  license  for  a  project  has 
complied  with  the  first  stage 
consultation  provisions  of  9  16.a(b)(l) 
and  has  notified  the  existing  Ucensee  in 
writuig  of  the  need  for  and  extent  of  the 


access  required,  the  existing  Ucensee 
must  allow  the  potential  applicant  to 
enter  upon  or  into  designated  land, 
buildings,  or  other  property  in  the 
project  area  at  a  reasonable  time  and 
under  reasonable  conditions,  including, 
but  not  limited  to,  reasonable  liability 
conditions,  conditions  for  compensation 
to  the  existing  licensee  for  all 
reasonable  costs  incurred  in  providing 
access,  including  energy  generation  lost 
as  a  resu!t  of  modification  of  project 
operations  that  may  be  necessary  to 
provide  access,  and  in  a  manner  that 
will  not  adversely  affect  the 
environment  for  the  purposes  o£ 

(1)  Conducting  a  study  or  gathering 
information  required  by  a  resource 
agency  under  9  16.8  or  by  die 
Commission  pursuant  to  9  4.32  of  this 
chapter; 

(2)  Conducting  a  study  or  gathering 
information  not  covered  by  paragraph 
(a)(1)  but  necessary  to  prepare  an 
application  for  new  license,  subsequent 
license,  or  nonpower  license:  or 

(3)  Holding  a  site  visit  for  a  resource 
agency  under  9  16.8. 

(b)(1)  Disputes.  Except  as  specified  by 
paragraph  (b)(2),  disputes  regarding  the 
timing  and  conditions  of  access  for  the 
purposes  specified  in  paragraphs  (a)  (1), 
(2),  or  (3)  of  this  section  and  the  need  for 
the  studies  or  information  specified  in 
paragraph  {a)(2)  may  be  referred  to  the 
Director  of  the  Office  of  Hydropower 
Licensing  for  resolution  in  the  manner 
specified  in  9  16.8(b)(5)  prior  to  the 
providing  of  access. 

(2)  Disputes  regarding  the  amount  of 
compensation  to  be  paid  the  existing 
licensee  for  access  may  be  referred  to 
the  Director  of  the  Office  of  Hydropower 
Licensing  for  resolution  in  the  manner 
specified  in  9  16.8(b)(5)  after  the  access 
has  been  provided. 

§16.15    [Re<les>gnated  as  §  1C.6I 

6.  Section  16.15  is  redesignated  as 
9  16.6  and  paragraph  (d)(2)  is  revised  to 
read  as  follows: 

9  16.6    NotMcation  procedures  undsr 
section  15  of  the  Federal  Power  Act 

•        •        •        •        • 

(d)  •  •  • 

(2)  Publishing  notice  once  in  a  daily  or 
weekly  newspaper  published  in  the 
county  or  counties  in  which  the  project 
or  any  part  thereof  or  the  lands  affected 
thereby  are  situated;  and 


§16.7    [Removedl 

7.  Section  16.7  is  removed. 

§16.16    (Reds^gnated  as  9  16.7] 

8.  Section  16.16  is  redesignated  as 
§  16.7. 


9.  Sections  16.8  through  iai3  are 
revised  and,  together  with  newly 
redesignated  99  16.6  and  16^,  are 
designated  as  Subpart  B. 

Subpart  B— AppOcatkxta  for  Prc^ecta 
Subject  to  Sections  14  andlS  of  the 
Federal  Power  Act 

916.S    ConsuRation  requirements. 

(a)  Requirement  to  consult  (1)  Before 
it  files  an  application  for  a  new  license, 
a  nonpower  license,  an  exemption  from 
Ucensing,  or,  pursuant  to  5  16.25  or 

9  16.28,  a  surrender  of  a  project,  a 
potential  applicant  must  consult  with 
the  relevant  Federal  state,  and 
interstate  resource  agencies,  including 
the  National  Marine  Fisheries  Service, 
the  United  States  Fish  and  Wildlife 
Service,  the  United  States 
Environmental  Protection  Agency,  the 
Federal  agency  admmistering  any 
United  States  lands  utilized  or  occupied 
by  the  project  the  appropriate  state  fish 
and  wildlife  agencies,  the  appropriate 
state  water  resource  management 
agencies,  and  the  certifying  agency 
under  section  401  of  the  Federal  Water 
Pollution  Control  Act  (Clean  Water  Act). 
33  U.S.C.  1341. 

(2)  The  Director  of  the  Office  of 
Hydropower  Licensing  or  the  Regional 
Director  responsible  for  the  area  in 
which  the  project  is  located  will  provide 
a  list  of  known  appropriate  Federal, 
state,  and  interstate  resource  agencies 
upon  request 

(b)  First  stage  of  consultation.  (1)  A 
potential  applicant  must  provide  each  of 
the  appropriate  resource  agencies  and 
the  Commission  with  the  following 
inf.irmation: 

fi)  Detailed  maps  showing  existing 
project  boundaries,  if  any.  proper  land 
de.scriptions  of  the  entire  project  area  by 
township,  range,  and  section,  as  well  as 
by  state,  county,  river,  river  mile,  and 
ciose.-it  town,  and  also  showing  the 
specific  location  of  all  existing  and 
proposed  project  facilities,  including 
roatls,  transmission  lines,  and  any  other 
aipaff;!nant  facilities; 

(li)  A  general  engineering  design  of 
the  existing  project  and  any  proposed 
ch-i'-«>es,  with  a  description  of  any 
existing  or  proposed  diversion  of  a 
sir' am  through  a  canal  or  a  penstock; 
(iii]  A  summary  of  the  existing 
operational  mode  of  the  project  and  any 
proposed  changes; 

(iv)  Identification  of  the  environment 
affected  or  to  be  affected,  the  significant 
resources  present  and  the  applicant's 
existing  and  proposed  environmental 
protection,  mitigation,  and  enhancement 
plans,  to  the  extent  known  at  that  time; 
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(v)  Streamflow  and  water  regime 
infonnation,  both  existing  and  proposed, 
including  drainage  area,  natural  flow 
periodicity,  monthly  flow  rates  and 
durations,  mean  flow  flgures  illustrating 
the  mean  daily  streamflow  curve  for 
each  month  of  the  year  at  the  point  of 
diversion  or  impoundment  with  location 
of  the  stream  gauging  station,  the 
method  used  to  generate  the  streamflow 
data  provided,  and  copies  of  all  records 
used  to  derive  the  flow  data  used  in  the 
applicant's  engineering  calculations; 

(vi]  Detailed  descriptions  of  any 
proposed  studies  and  the  proposed 
methodologies  to  be  employed;  and 

(vii)  Any  statement  required  by 
S  4.3(n(a)  of  this  chapter. 

(2)  Not  earlier  than  30  days,  but  not 
later  than  60  days,  from  the  date  of  the 
potential  applicant's  letter  transmitting 
the  Information  to  the  agencies  under 
paragraph  (b)(1)  of  this  section,  the 
potential  applicant  will: 

(i)  Hold  a  joint  meeting,  including  an 
opportimity  for  a  site  visit,  with  all 
pertinent  agencies  to  review  the 
information  and  to  discuss  the  data  and 
studies  to  be  provided  by  the  potential 
applicant  as  part  of  the  consultation 
process;  and 

(ii)  Consult  with  the  resource  agencies 
on  the  scheduling  of  the  joint  meeting 
and  provide  each  resource  agency  and 
the  Commission  with  written  notice  of 
the  time  and  place  of  the  joint  meeting 
and  a  written  agenda  of  the  issues  to  be 
discussed  at  the  meeting  at  least  15  days 
in  advance. 

(3)  Members  of  the  public  are  invited 
to  attend  the  joint  meeting  held  pursuant 
to  paragraph  (b](2](i)  of  this  section. 
Members  of  the  public  attending  the 
meeting  are  entitled  to  participate  fully 
in  the  meeting  and  to  express  their 
views  regarding  resource  issues  that 
should  be  addressed  in  any  application 
for  new  Ucense  that  may  be  flled  by  the 
potential  applicant.  Attendance  of  the 
public  at  any  site  visit  held  pursuant  to 
paragraph  (b)(2)(i)  of  this  section  shall 
be  at  the  discretion  of  the  potential 
applicant.  The  potential  applicant  must 
make  either  audio  recordings  or  written 
transcripts  of  the  joint  meeting,  and 
must  upon  request  promptly  provide 
copies  of  these  recordings  or  transcripts 
to  the  Commission  and  any  resource 
agency. 

(4)  Unless  otherwise  extended  by  the 
Director  of  the  Office  of  Hydropower 
Licensing  pursuant  to  paragraph  (b)(5)  of 
this  section,  not  later  than  60  days  after 
the  joint  meeting  held  under  paragraph 
(b)(2]  of  this  section  each  interested 
resource  agency  must  provide  a 
potential  applicant  with  written 
comments: 


(i)  Identifying  its  determination  of 
necessary  studies  to  be  performed  or 
information  to  be  provided  by  the 
potential  applicant; 

(ii)  Identifying  the  basis  for  its 
determination; 

(iii)  Discussing  its  understanding  of 
the  resource  issues  and  its  gocds  and 
objectives  for  these  resources; 

(iv)  Explaining  why  each  study 
methodology  recommended  by  it  is  more 
appropriate  than  other  available 
methodology  alternatives,  including 
those  identified  by  the  potential 
applicant  pursuant  to  paragraph 
(b)(l)(vi)  of  this  section; 

(v)  Dociunenting  that  the  use  of  each 
study  methodology  recommended  by  it 
is  a  generally  accepted  practice,  and 

(vi)  Explaining  how  the  studies  and 
information  requested  will  be  useful  to 
the  agency  in  furthering  its  resource 
goals  and  objectives, 

(5)(i)  If  a  potential  applicant  and  a 
resource  agency  disagree  as  to  any 
matter  arising  during  the  first  stage  of 
consultation  or  as  to  the  need  to  conduct 
a  study  or  gather  information  referenced 
in  paragraph  (c)(2)  of  this  section,  the 
potential  applicant  or  resource  agency 
may  refer  the  dispute  in  writing  to  the 
Director  of  the  Office  of  Hydropower 
Licensing  for  resolution. 

(ii)  The  entity  referring  the  dispute 
must  serve  a  copy  of  its  written  request 
for  resolution  on  the  disagreeing  party  at 
the  time  the  request  is  submitted  to  the 
Director.  The  disagreeing  party  may 
submit  to  the  Director  of  the  Office  of 
Hydropower  Licensing  a  written 
response  to  the  referral  within  IS  days 
of  the  referral's  submittal  to  the 
Director. 

(iii)  Written  referrals  to  the  Director  of 
the  Office  of  Hydropower  Licensing  and 
written  responses  thereto  pursuant  to 
paragraphs  (b)(5)(i)  or  (b)(5)(ii)  of  this 
section  must  be  filed  with  the  Secretary 
of  the  Commission  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure,  and  must  indicate  that  they 
are  for  the  attention  of  the  Director  of 
the  Office  of  Hydropower  Licensing 
pursuant  to  9  ie.8(b)(5). 

(iv)  The  Director  of  the  Office  of 
Hydropower  Licensing  will  resolve 
disputes  by  letter  provided  to  the 
potential  applicant  and  the  disagreeing 
resource  agency. 

(v)  If  a  potential  applicant  does  not 
refer  a  dispute  regarding  a  request  for 
information  (other  than  a  dispute 
regarding  the  information  specified  in 
paragraph  (b)(1)  of  this  section)  or  a 
study  to  the  Director  under  paragraph 
(b)(5)(i)  of  this  section  or  if  a  potential 
applicant  disagrees  with  the  Director's 
resolution  of  a  dispute  regarding  a 
request  for  infonnation  (other  than  a 


dispute  regarding  the  information 
specified  in  paragraph  (b)(1)  of  this 
section)  or  a  study,  and  if  the  potential 
applicant  does  not  provide  the  requested 
information  or  conduct  the  requested 
study,  the  potential  applicant  must  fully 
explain  the  basis  for  its  disagreement  in 
its  application. 

(vi)  Filing  and  acceptance  of  an 
application  will  not  be  delayed,  and  an 
application  will  not  be  considered 
deficient  or  patently  deficient  pursuant 
to  S  4.32  (e)(1)  or  (e)(2}  of  this  chapter, 
merely  because  the  application  does  not 
include  a  particular  study  or  particular 
information  if  the  Director  of  the  Office 
of  Hydropower  Licensing  had  previously 
found,  under  paragraph  (b)(5)(iv)  of  this 
section,  that  such  study  or  information 
was  unreasonable  or  unnecessary. 

(6)  Unless  otherwise  extended  by  the 
Director  of  the  Office  of  Hydropower 
Licensing  pursuant  to  paragraph  (b)(5)  of 
this  section,  the  first  stage  of 
consultation  ends  when  all  participating 
agencies  provide  the  written  comments 
required  under  paragraph  (b)(4)  of  this 
section  or  60  days  after  the  joint  meeting 
held  under  paragraph  (b)(2)  of  this 
section,  whichever  occurs  first 

(c)  Second  stage  of  consultation.  (1) 
Unless  determined  otherwise  by  the 
Director  of  the  Office  of  Hydropower 
Licensing  pursuant  to  paragraph  (b)(5),  a 
potential  applicant  must  complete  all 
reasonable  and  necessary  studies  and 
obtain  all  reasonable  and  necessary 
information  requested  by  resource 
agencies  under  paragraph  (b)  of  this 
section: 

(i)  Prior  to  filing  the  application,  if  the 
resiilts: 

(A)  Would  influence  the  financial 
(e.g.,  instream  flow  study)  or  technical 
feasibility  of  the  project  (e.g.,  study  of 
potential  mass  soil  movement);  or 

(B)  Are  needed  to  determine  the 
design  or  location  of  project  features, 
reasonable  alternatives  to  the  project 
the  impact  of  the  project  on  important 
natural  or  cultxiral  resources  (e.g., 
resource  surveys),  suitable  mitigation  or 
enhancement  measures,  or  to  minimize 
impact  on  significant  resources  (e.g., 
wild  and  scenic  river,  anadromous  fish, 
endangered  species,  caribou  migration 
routes); 

(ii)  After  filing  the  application  but 
before  license  issuance,  if  the  applicant 
complied  with  the  provisions  of 
paragraph  (b)(1)  of  this  section  no  later 
than  four  years  prior  to  the  expiration 
date  of  the  existing  license  and  the 
results: 

(A)  Would  be  those  described  in 
paragraphs  (c)(l)(i)  (A)  or  (B)  of  this 
section:  and 
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(B)  Would  take  longer  to  conduct  and 
evaluate  than  the  time  between  the 
conclusion  of  the  first  stage  of 
consultation  and  the  new  license 
application  filing  deadline. 

(iii)  After  a  new  license  is  issued,  if 
the  studies  can  be  conducted  or  the 
information  obtained  only  after 
construction  or  operation  of  proposed 
facilities,  would  determine  the  success 
of  protection,  mitigation,  or 
enhancement  measures  (e.g.,  post- 
construction  monitoring  studies),  or 
would  be  used  to  refine  project 
operation  or  modify  project  facilities. 

(2)  If,  after  the  end  of  the  first  stage  of 
consultation  as  defined  in  paragraph 
(b)(6)  of  this  section,  a  resource  agency 
requests  that  the  potential  applicant 
conduct  a  study  or  gather  information 
not  previously  identified  and  specifies 
the  basis  for  its  request,  the  potential 
applicant  will  promptly  initiate  the 
study  or  gather  the  information,  unless 
the  Director  of  the  Office  of  Hydropower 
Licensing  determines  under  paragraph 
(b)(5)  of  this  section  either  that  the  study 
or  information  is  unreasonable  or 
unnecessary  or  that  use  of  the 
methodology  requested  by  a  resource 
agency  for  conducting  the  study  is  not  a 
generally  accepted  practice. 

(3)  (i)  The  results  of  studies  and 
information  gathering  referenced  in 
paragraphs  (c)(l){ii)  and  {c)(2)  of  this 
section  will  be  treated  as  adc^tional 
information;  and 

(ii)  Filing  and  acceptance  of  an 
application  will  not  be  delayed  and  an 
application  will  not  be  considered 
deficient  or  patently  deficient  pursuant 
to  S  4.32  (e)(1)  or  (e)(2)  of  this  chapter 
merely  because  the  study  or  information 
gathering  is  not  complete  before  the 
application  is  filed. 

(4)  A  potential  applicant  must  provide 
each  resource  agency  with: 

(i)  A  copy  of  its  draft  application  that: 

(A)  Indicates  the  type  of  application 
the  potential  applicant  expects  to  file 
with  the  Commission;  and 

(B)  Responds  to  any  comments  and 
recommendations  made  by  any  resource 
agency  either  during  the  first  stage  of 
consultation  or  under  paragraph  (c)(2)  of 
this  section; 

(ii)  The  results  of  all  studies  and 
information  gathering  either  requested 
by  that  resource  agency  in  the  first  stage 
of  consultation  (or  under  paragraph 
(c)(2)  of  this  section  if  available)  or 
which  pertain  to  resources  of  interest  to 
that  resource  agency  and  which  were 
identified  by  the  potential  applicant 
pursuant  to  paragraph  (b)(l](vi)  of  this 
section,  including  a  discussion  of  the 
results  and  any  proposed  protection, 
mitigation,  or  enhancement  measure; 
and 


(iii)  A  written  request  for  review  and 
comment 

(5)  A  resource  agency  will  have  90 
days  from  the  date  of  the  potential 
applicant's  letter  transmitting  the 
paragraph  (c)(4)  information  to  it  to 
provide  written  comments  on  the 
information  submitted  by  a  potential 
applicant  under  paragraph  (c)(4). 

(6)  If  the  written  comments  provided 
under  paragraph  (c)(5)  of  this  section 
indicate  that  a  resource  agency  has  a 
substantive  disagreement  with  a 
potential  applicant's  conclusions 
regarding  resource  impacts  or  its 
proposed  protection,  mitigation,  or 
enhancement  measures,  the  potential 
applicant  will: 

(i)  Hold  at  least  one  joint  meeting  with 
the  disagreeing  resource  agency  and 
other  agencies  with  similar  or  related 
areas  of  interest  expertise,  or 
responsibilify  not  later  than  60  days 
fiom  the  date  of  the  disagreeing 
agency's  written  comments  to  discuss 
and  to  attempt  to  reach  agreement  on  its 
plan  for  environmental  protection, 
mitigation,  or  enhancement  measures; 
and 

(ii)  Consult  with  the  disagreeing 
agency  and  other  agencies  with  similar 
or  related  areas  of  interest  expertise,  or 
responsibilify  on  the  scheduling  of  the 
joint  meeting  and  provide  the 
disagreeing  resource  agency,  other 
agencies  with  similar  or  related  areas  of 
interest  expertise,  or  responsibiUty,  and 
the  Commission  with  written  notice  of 
the  time  and  place  of  each  meeting  and 
a  written  agenda  of  the  issues  to  be 
discussed  at  the  meeting  at  least  15  days 
in  advance. 

(7)  The  potential  applicant  and  any 
disagreeing  resource  agency  may 
conclude  a  joint  meeting  with  a 
document  embodying  any  agreement 
among  them  regarding  environmental 
protection,  mitigation,  or  enhancement 
measures  and  any  issues  that  are 
unresolved. 

(8)  The  potential  appUcant  must 
describe  all  disagreements  with  a 
resource  agency  on  technical  or 
environmental  protection,  mitigation,  or 
enhancement  measures  in  its 
appUcation,  including  an  explanation  of 
the  basis  for  the  appUcant's 
disagreement  with  the  resource  agency, 
and  must  include  in  its  application  any 
document  developed  pursuant  to 
paragraph  (c)(7)  of  this  section. 

(9)  A  potential  applicant  may  file  an 
application  with  the  Commission  if: 

(i)  It  has  comphed  with  paragraph 
(c)(4]  of  this  section  and  no  resource 
agency  has  responded  with  substantive 
disagreements  by  the  deadline  specified 
in  paragraph  (c)(5)  of  this  section;  or 


(ii)  It  has  complied  with  paragraph 
(c)(6)  of  this  section  if  any  resource 
agency  has  responded  with  substantive 
disagreements. 

(10)  The  second  stage  of  consultation 
ends: 

(i)  Ninefy  days  after  the  submittal  of 
information  pursuant  to  paragraph  (c)(4) 
of  this  section  in  cases  where  no 
resource  agency  has  responded  with 
substantive  disagreements:  or 

(ii)  At  the  conclusion  of  the  last  joint 
meeting  held  pursuant  to  paragraph 
(c)(6)  of  this  section  in  cases  where  a 
resource  agency  has  responded  with 
substantive  disagreements. 

(d)  Third  stage  of  consultation.  (1)  The 
third  stage  of  consultation  is  initiated  by 
the  filing  of  an  application  for  a  new 
license,  nonpower  license,  exemption 
from  licensing,  or  surrender  of  license. 

(2)  When  an  applicant  files  such 
application  documents  with  the 
Commission,  or  promptly  after  receipt  in 
the  case  of  documents  described  in 
paragraph  {d)(2j(iii)  of  this  section,  it 
must  serve  on  every  resource  agency 
consulted,  and,  in  the  case  of 
applications  for  surrender  or  nonpower 
license,  any  state,  municipal,  interstate, 
or  Federal  agency  which  is  authorized  ti> 
assume  regulatory  supervision  over  the 
land,  waterways,  and  facilities  covered 
by  the  appUcation  for  s'urender  or 
nonpower  license,  a  copy  of: 

(i)  Its  appUcation  for  a  new  Ucense,  a 
nonpower  Ucense,  an  exemption  from 
Ucensing,  or  a  surrender  of  the  project 

(ii)  Any  deficiency  correction, 
revision,  supplement  response  to 
additional  information  request  and 
amendment  to  the  appUcation;  and 

(iii)  Any  written  correspondence  from 
the  Commission  requesting  the 
correction  of  deficiencies  or  the 
submittal  of  additional  information. 

(e)  Resource  agency  waiver  of 
compliance  with  consultation 
requirements.  (1)  If  a  resource  agency 
waives  in  writing  compUance  with  any 
requirement  of  this  section,  a  potential 
applicant  does  not  have  to  comply  with 
that  requirement  as  to  that  agency. 

(2)  If  a  resource  agency  fails  to  timely 
comply  with  a  provision  regarding  a 
requiiement  of  this  section,  a  potential 
applicant  may  proceed  to  the  next 
sequential  requirement  of  this  section 
without  waiting  for  the  resource  agency 
to  comply. 

(3)  The  failure  of  a  resource  agency  to 
timely  comply  with  a  provision 
regarding  a  requirement  of  this  section 
does  not  preclude  its  participation  in 
subsequent  stages  of  the  consultation 
process. 

(f)  Application  requirements 
documenting  consultation  and  any 
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disagreements  with  resource  agencies. 
An  applicant  must  show  in  Exhibit  E  of 
its  application  that  it  has  met  the 
requirements  of  paragraphs  (b)  through 
(d]  of  this  section,  and  {  16.8(1),  and 
must  include: 

(1)  Any  resource  agency  letters 
containing  comments,  recommendations, 
and  proposed  terms  and  conditions; 

(2)  Any  letters  from  the  public     ^. 
containing  comments  and 
recommendations: 

(3)  Notice  of  any  remaining 
disagreement  with  a  resource  agency  on: 

(i)  The  need  for  a  study  or  the  manner 
in  which  a  study  should  be  conducted 
and  the  applicant's  reasons  for 
disagreement,  and 

(ii)  Information  on  any  environmental 
protection,  mitigation,  or  enhancement 
measure,  including  the  basis  for  the 
applicant's  disagreement  with  the 
resource  agency. 

(4)  Evidence  of  any  waivers  under 
paragraph  (e)  of  this  section; 

(5)  Evidence  of  all  attempts  to  consult 
with  a  resource  agency,  copies  of 
related  documents  showing  the 
attempts,  and  documents  showing  the 
conclusion  of  the  second  stage  of 
consultation: 

(6)  An  explanation  of  how  and  why 
the  project  would,  would  not,  or  should 
not  comply  with  any  relevant 
comprehensive  plan  as  defmed  in  {  2.19 
of  this  chapter  and  a  description  of  any 
relevant  resource  agency  determination 
regarding  the  consistency  of  the  project 
with  any  such  comprehensive  plan; 

(7)(i)  With  regard  to  certification 
requirements  for  a  license  applicant 
under  section  4(n(a](l)  of  the  Clean 
Water  Act: 

(A)  A  copy  of  the  water  quality 
certification; 

(B)  A  copy  of  the  request  for 
certification,  including  proof  of  the  date 
on  which  the  certifying  agency  received 
the  request  in  accordance  with 
applicable  law  governing  filings  with 
that  agency;  or 

(C)  Evidence  of  waiver  of  water 
quality  certification  as  described  in 
paragraph  (f)(7)(ii)  of  this  section. 

(ii)  A  certifying  agency  is  deemed  to 
have  waived  the  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  under  the  same 
circumstances  as  set  out  in  i  4.38(e)(2) 
of  this  chapter. 

(iii)  Any  material  amendment,  as 
defined  under  t  4.35(f)  of  this  chapter,  to 
plans  of  development  for  the  existing 
project  proposed  in  an  application  for  a 
license  requires  a  new  request  for 
certification:  and 

(8)  A  description  of  how  the 
applicant's  proposal  addresses  the 
significant  resource  issues  raised  by 


members  of  the  public  during  the  joint 
meeting  held  pursuant  to  paragraph 
(b)(2)  of  this  section. 

(g)  Confidentiality  ofpre-filing 
submissions.  If  a  potential  applicant 
requests  confidential  treatment  of  any 
information  submitted  to  the 
Commission  during  pre-filing 
consultation  (except  for  the  information 
specified  in  paragraph  (b)(1)),  the 
Commission  will  treat  that  request  in 
accordance  with  the  confidentiality 
provisions  in  fi  368.112  of  this  chapter 
until  the  date  the  application  is  filed 
with  the  Commission. 

(h)  Other  meetings.  Prior  to  holding  a 
meeting  with  a  resource  agency  other 
than  a  joint  meeting  pursuant  to 
paragraph  (b)(2)(i)  or  (c)(6)(i)  of  this 
section,  a  potential  applicant  must 
provide  the  Commission  and  each 
resource  agency  with  an  area  of  interest 
expertise,  or  responsibility  similar  or 
related  to  that  of  the  resource  agency 
with  which  the  potential  applicant  is  to 
meet  with  written  notice  of  the  time  and 
place  of  each  meeting  and  a  written 
agenda  of  the  issues  to  be  discussed  at 
the  meeting  at  least  15  days  in  advance, 
(i)  Public  participation.  (1)  At  least  14 
days  in  advance  of  the  joint  meeting 
held  pursuant  to  paragraph  (b)(2],  the 
potential  applicant  must  publish  notice, 
at  least  once,  of  the  purpose.  location, 
and  timing  of  the  joint  meeting,  in  a 
daily  or  weekly  newspaper  published  in 
the  county  or  counties  in  which  the 
existing  project  or  any  part  thereof  or 
the  lands  a^ected  thereby  are  situated. 
The  notice  shall  include  a  copy  of  the 
written  agenda  of  the  issues  to  be 
discussed  at  the  joint  meeting  prepared 
pursuant  to  paragraph  (b](2)(ii)  of  this 
section. 

(2)(i)  A  potential  applicant  must  make 
available  to  the  public  for  inspection 
and  reproduction  the  information 
specified  in  paragraph  (b)(l]  of  this 
section  from  the  date  on  which  the 
notice  required  by  paragraph  (i)(l)  of 
this  section  is  first  pubUshed  until  the 
date  of  the  joint  meeting  required  by 
paragraph  (b)(2)  of  this  section. 

(ii)  The  provisions  of  S  16.7(e)  shall 
govern  the  form  and  maimer  in  which 
the  information  is  to  be  made  available 
for  public  inspection  and  reproduction, 
(iii)  A  potential  applicant  must  make 
available  to  the  public  for  inspection  at 
the  joint  meeting  required  by  paragraph 
(b)(2)  of  this  section  the  information 
specified  in  paragraph  (b)(1)  of  this 
section. 

(j)  Transition  provisions.  (1)  The 
provisions  of  this  section  are  not 
applicable  to  applications  filed  before 
July  3, 1989. 

(2)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  are  not  applicable 


to  potential  applicants  that  complied 
with  the  provisions  of  S  4.38  (a)  and 
(b)(1)  of  this  chapter  prior  to  July  3, 1989. 

(3)  The  provisions  of  paragraph  (c)  are 
not  applicable  to  potential  applicants 
that  complied  with  the  provisions  of 
S  4.38(b)(2)  of  this  chapter  prior  to  July  3, 
1989. 

(4](i)  Any  applicant  that  files  its 
application  on  or  after  July  3, 1989  and 
that  complied  with  the  provisions  of 
§  4.38  (a)  and  (b)(1)  of  this  chapter  prior 
to  July  3, 1989  must  hold  a  public 
meeting,  within  90  days  from  July  3, 
1989,  at  or  near  the  site  of  the  existing 
project  to  generally  explain  the  potential 
applicant's  proposal  for  the  site  and  to 
obtain  the  views  of  the  public  regarding 
resource  issues  that  should  be 
addressed  in  any  application  for  new 
license  that  may  be  filed  by  the 
potential  appUcant.  The  public  meeting 
must  include  both  day  and  evening 
sessions,  and  the  potential  applicant 
must  make  either  audio  recordings  or 
written  transcripts  of  both  sessions. 

(ii)  At  least  14  days  in  advance  of  the 
meeting,  the  potential  applicant  must 
publish  notice,  at  least  once,  of  the 
purpose,  location,  and  timing  of  the 
meeting,  in  a  daily  or  weekly  newspaper 
published  in  the  county  or  counties  in 
which  the  existing  project  or  any  part 
thereof  or  the  lands  affected  thereby  are 
situated. 

(iii)(A)  A  potential  applicant  must 
make  available  to  the  public  for 
inspection  and  reproduction  information 
comparable  to  that  specified  in 
paragraph  (b)(1)  from  the  date  on  which 
the  notice  required  by  paragraph 
(j](4)(ii)  is  first  published  until  the  date 
of  the  public  meeting  required  by 
paragraph  (j)(4)(i). 

(B)  The  provisions  of  S  16.7(e)  shall 
govern  the  form  and  manner  in  which 
the  information  is  to  be  made  available 
for  public  inspection  and  reproduction. 

(C)  A  potential  applicant  must  make 
available  to  the  public  for  inspection  at 
both  sessions  of  the  public  meeting 
required  by  paragraph  0)(4)(i)  of  this 
section  the  information  specified  in 
paragraph  0)(4)(iii)(A). 

(D)  A  potential  applicant  must  upon 
request  promptly  provide  to  the 
Commission  and  any  resource  agency 
copies  of  the  audio  recordings  or  written 
transcripts  of  the  sessions  of  the  public 
meeting. 

(iv)  Any  applicant  holding  a  public 
meeting  pursuant  to  paragraph  (j)(4)(i) 
must  include  in  its  filed  application  a 
description  of  how  the  applicant's 
proposal  addresses  the  significant 
resource  issues  raised  during  the  public 
meeting. 
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(5)  All  requests  for  waiver  of,  or 
clarification  regarding,  the  application 
of  the  provisions  of  this  subsection  to  a 
proceeding  must  be  submitted  to  the 
Director  of  the  Office  of  Hydropower 
Licensing  not  later  than  90  days  after 
July  3, 1989  and  will  be  subject  to,  and 
processed  in  accordance  with,  the 
provisions  of  paragraph  (b)(5). 

S  16.9    AppOcatkNW  (or  new  Hcensea  and 
nonpowf  Icenaes  for  project*  subject  to 
•ectlone  14  and  15  of  the  Federal  Power 
Act 

(a)  Applicability.  This  section  applies 
to  an  applicant  for  a  new  license  or 
nonpower  license  for  a  project  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act 

(b)  Filing  requirement.  (1)  An 
applicant  for  a  license  under  this  section 
must  file  its  application  at  least  24 
months  before  the  existing  license 
expires. 

(2)  An  application  for  a  license  under 
this  section  must  meet  the  requirements 
of  S  4.32  (except  that  the  Director  of  the 
01£ce  of  Hydropower  Licensing  may 
provide  more  than  90  days  in  which  to 
correct  deficiencies  in  applications)  and, 
as  appropriate,  SS  4.41, 4.51,  or  4.61  of 
this  chapter. 

(3)  The  requirements  of  §  4.35  of  this 
chapter  do  not  apply  to  an  application 
under  this  section,  except  that  the 
Commission  will  reissue  a  public  notice 
of  the  application  in  accordance  with 
the  provisions  of  §  16.9(d)(1)  if  an 
amendment  described  in  §  4.35(f)  of  this 
chapter  is  filed. 

(4)  If  the  Commission  rejects  or 
dismisses  an  application  pursuant  to  the 
provisions  of  S  4.32  of  this  chapter,  the 
application  may  not  be  refiled  after  the 
new  Ucense  application  filing  deadline 
specified  in  \  16.9(b)(1). 

(c)  Final  amendments.  All 
amendments  to  an  application,  including 
the  final  amendment,  must  be  filed  with 
the  Commission  and  served  on  all 
competing  applicants  no  later  than  the 
date  specified  in  the  notice  issued  under 
paragraph  (d)(2). 

(d)  Commission  notice.  (1)  Upon 
acceptance  of  an  application  for  a  new 
license  or  a  nonpower  license,  the 
Commission  will  give  notice  of  the 
application  and  of  the  dates  for 
comment  intervention,  and  protests  by: 

(i)  Publishing  notice  in  the  Federal 
Register 

(ii)  Publishing  notice  once  every  week 
for  four  weeks  in  a  daily  or  weekly 
newspaper  published  in  the  county  or 
counties  in  which  the  project  or  any  part 
thereof  or  the  lands  affected  thereby  are 
situated;  and 


(iii)  Notifying  appropriate  Federal, 
state,  and  interstate  resource  agencies 
and  Indian  tribes  by  mail. 

(2)  Within  60  days  after  the  new 
license  application  filing  deadline,  the 
Commission  will  issue  a  notice  on  the 
processing  deadlines  established  under 
S  4.32  of  this  chapter,  estimated  dates 
for  further  processing  deadlines  under 
§  4.32  of  this  chapter,  deadlines  for 
complying  with  the  provisions  of 

i  4.36(d)(2)  (ii)  and  (ui)  of  this  chapter  in 
cases  where  competing  applications  are 
filed,  and  the  date  for  final  amendments 
and  will: 

(i)  Publish  the  notice  in  the  Federal 
Register, 

(ii)  Provide  the  notice  to  appropriate 
Federal,  state,  and  interstate  resource 
agencies  and  Indian  tribes;  and 

(iii)  Serve  the  notice  on  all  parties  to 
the  proceedings  pursuant  to  §  385.2010 
of  this  chapter. 

(3)  Where  two  or  more  mutually 
exclusive  competing  applications  have 
been  filed  for  the  same  project  the  final 
amendment  date  and  deadlines  for 
complying  with  the  provisions  of 

S  4.36(d](2]  (ii)  and  (iii)  of  this  chapter 
established  pursuant  to  the  notice  issued 
under  paragraph  (d)(2)  of  this  section 
will  be  the  same  for  all  such 
applications. 

(4)  The  provisions  of  §  4.36(d)(2)(i)  of 
this  chapter  will  not  be  applicable  to 
applications  filed  pursuant  to  this 
section. 

§  16.10    Information  to  t>e  provided  t>y  an 
applicant  for  new  license. 

(a)  Information  to  be  supplied  by  all 
applicants.  All  applicants  for  a  new 
license  under  this  part  must  file  the 
following  information  with  the 
Commission: 

(1)  A  discussion  of  the  plans  and 
ability  of  the  applicant  to  operate  and 
maintain  the  project  in  a  manner  most 
likely  to  provide  ei^cient  and  reliable 
electric  service,  including  efforts  and 
plans  to: 

(i)  Increase  capacity  or  generation  at 
the  project; 

(ii)  Coordinate  the  operation  of  the 
project  with  any  upstream  or 
downstream  water  resource  projects; 
and 

(iii)  Coordinate  the  operation  of  the 
project  with  the  applicant's  or  other 
electrical  systems  to  minimize  the  cost 
of  production. 

(2)  A  discussion  of  the  need  of  the 
applicant  over  the  short  and  long  term 
for  the  electricity  generated  by  the 
project  including: 

(i)  The  reasonable  costs  and 
reasonable  availability  of  alternative 
sources  of  power  that  would  be  needed 
by  the  applicant  or  its  customers, 


including  wholesale  customers,  if  the 
applicant  is  not  granted  a  license  for  the 
project 

(ii)  A  discussion  of  the  increase  in 
fuel,  capital,  and  any  other  costs  that 
would  be  incurred  by  the  applicant  or  its 
customers  to  purchase  or  generate 
power  necessary  to  replace  the  output  of 
the  licensed  project,  if  the  applicant  is 
not  granted  a  license  for  the  project 

(iii)  The  effect  of  each  alternative 
source  of  power  on: 

(A)  The  applicants  customers, 
including  wholesale  customers; 

(B)  The  applicant's  operating  and  load 
characteristics;  and 

(C)  The  communities  served  or  to  be 
served,  including  any  reallocation  of 
costs  associated  with  the  transfer  of  a 
license  from  the  existing  licensee. 

(3)  The  following  data  showing  need 
and  the  reasonable  cost  and  availability 
of  alternative  sources  of  power. 

(i)  The  average  annual  cost  of  the 
power  produced  by  the  project 
including  the  basis  for  that  calculation; 

(iij  The  projected  resources  required 
by  the  applicant  to  meet  the  applicant's 
capacity  and  energy  requirements  over 
the  short  and  long  term  including: 

(A)  Energy  and  capacity  resources, 
including  the  contribution  s  from  the 
applicant's  generation,  purchases,  and 
lead  modification  measures  (such  as 
conservation,  if  considered  as  a 
resource),  as  separate  components  of 
the  total  resources  required; 

(B)  A  resource  analysis,  including  a      -, 
statement  of  system  reserve  margins  to     ' 
be  maintained  for  energy  and  capacity; 
and 

(C)  If  load  management  measures  are 
not  viewed  as  resources,  the  effucls  of 
such  measures  on  the  projected  capacity 
and  energy  requirements  indicated 
separately; 

(iii)  For  alternative  sources  of  power, 
including  generation  of  additional  power 
at  existing  facilities,  restarting 
deactivated  units,  the  purchase  of  power 
off-system,  the  construction  or  purchase 
and  operation  of  a  new  power  plant  and 
load  management  measures  such  as 
conservation: 

(A)  The  total  annual  cost  of  each 
alternative  source  of  power  to  replace 
project  power; 

(B)  The  basis  for  the  determination  of 
projected  annual  cost  and 

(C)  A  discussion  of  the  relative  merits 
of  each  alternative,  including  the  issues 
of  the  period  of  availability  and 
dependability  of  purchased  power, 
average  life  of  alternatives,  relative 
equivalent  availability  of  generating 
alternatives,  and  relative  impacts  on  the 
applicant's  power  system  reliability  and 
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other  aystem  operating  characteristics: 

and 

(iv)  The  effect  on  the  direct  providers 
(and  their  immediate  ciistomers)  of 
alternate  sources  of  power. 

(4)  If  an  applicant  uses  power  for  its 
own  industrial  facility  and  related 
operations,  the  effect  of  obtaining  or 
losing  electricity  from  the  project  on  the 
operation  and  efficiency  of  such  facihty 
or  related  operations,  its  workers,  and 
the  related  community. 

(5)  If  an  applicant  is  an  Indian  tribe 
applying  for  a  license  for  a  project 
located  on  the  tribal  reservation,  a 
statement  of  the  need  of  such  tribe  for 
electricity  generated  by  the  project  to 
foster  the  purposes  of  the  reservation. 

(6)  A  comparison  of  the  impact  on  the 
operations  and  planning  of  the 
applicant's  transmission  system  of 
receiving  or  not  receiving  the  project 
license,  including: 

(i)  An  analysis  of  the  effects  of  any 
resulting  redistribution  of  power  flows 
on  line  loading  (with  respect  to 
applicable  thermal,  voltage,  or  stability 
limits),  line  losses,  and  necessary  new 
construction  of  transmission  facilities  or 
upgrading  of  existing  facilities,  together 
with  the  cost  impact  of  these  effects; 

(li)  An  analysis  of  the  advantages  that 
the  applicant's  transmission  system 
would  pro\ide  in  the  distribution  of  the 
project's  power  and 

(iii)  Detailed  single-line  diawams. 
including  existing  system  facilities 
identified  by  name  and  circuit  number, 
that  show  system  transmission  elements 
in  relation  to  the  project  and  other 
principal  interconnected  system 
elements.  Power  flow  and  loss  data  that 
represent  system  operating  conditions 
may  be  appended  if  applicants  believe 
such  data  would  be  useful  to  show  that 
the  operating  impacts  described  would 
be  beneficial. 

(7)  If  the  applicant  has  plans  to  modify 
existing  project  facilities  or  operations. 

a  statement  of  the  need  for,  or 
usefulness  of,  the  modifications, 
including  at  least  a  reconnaissance-level 
study  of  the  effect  and  projected  costs  of 
the  proposed  plans  and  any  alternate 
plans,  which  in  conjunction  with  other 
developments  in  the  area  would 
conform  with  a  comprehensive  plan  for 
improving  or  developing  the  waterway 
and  for  other  beneficial  public  uses  as 
defined  in  section  10(a)(1)  of  the  Federal 
Power  Act 

(8)  If  the  applicant  has  no  plans  to 
modify  existing  project  facilities  or 
operations,  at  least  a  reconnaissance- 
level  study  to  show  that  the  project 
facilities  or  operations  in  conjunction 
with  other  developments  in  the  area 
would  conform  with  a  comprehensive 
plan  for  improving  or  developing  the 


waterway  and  for  other  beneficial 
public  uses  as  defined  in  section  10(a)(1) 
of  the  Federal  Power  Act. 

(9)  A  statement  describing  the 
applicant's  financial  and  personnel 
resources  to  meet  its  obligations  under  a 
new  license,  including  specific 
information  to  demonstrate  that  the 
applicant's  personnel  are  adequate  in 
number  and  training  to  operate  and 
maintain  the  project  in  accordance  with 
the  provisions  of  the  license. 

(10)  If  an  applicant  proposes  to 
expand  the  project  to  encompass 
additional  lands,  a  statement  that  the 
applicant  has  notified,  by  certified  mail, 
property  owners  on  the  additional  lands 
to  be  encompassed  by  the  project  and 
governmental  agencies  and  subdivisions 
likely  to  be  interested  in  or  affected  by 
the  proposed  expansion. 

(11)  'The  applicant's  electricity 
consumption  efficiency  improvement 
program,  as  defined  under  section 
10(a)(2)(C)  of  the  Federal  Power  Act, 
including: 

(i)  A  statement  of  the  applicant's 
record  of  encouraging  or  assisting  its 
cxistomers  to  conserve  electricity  and  a 
description  of  its  plans  and  capabilities 
for  promoting  electricity  conservation  by 
its  customers;  and 

(ii)  A  statement  describing  the 
compliance  of  the  applicant's  energy 
conservation  programs  with  any 
applicable  regulatory  requirements. 

(12)  The  names  and  mailing  addresses 
of  every  Indian  tribe  with  land  on  which 
any  part  of  the  proposed  project  would 
be  located  or  which  the  applicant 
reasonably  believes  would  otherwise  be 
affected  by  the  proposed  project. 

(b)  Information  to  be  provided  by  an 
applicant  who  is  an  existing  licensee. 
An  existing  licensee  that  applies  for  a 
new  license  must  provide: 

(1)  Tlie  information  specified  in 
paragraph  (a). 

(2)  A  statement  of  measures  taken  or 
planned  by  the  licensee  to  ensure  safe 
management,  operation,  and 
maintenance  of  the  project,  including: 

(i)  A  description  of  existing  and 
planned  operation  of  the  project  during 
flood  conditions; 

(ii)  A  discussion  of  any  warning 
devices  used  to  ensure  downstream 
public  safety: 

(iii)  A  discussion  of  any  proposed 
changes  to  the  operation  of  the  project 
or  downstream  development  that  might 
affect  the  existing  Emergency  Action 
Plan,  as  described  in  Subpart  C  of  Part 
12  of  this  chapter,  on  file  with  the 
Commission: 

(iv)  A  description  of  existing  and 
planned  monitoring  devices  to  detect 
structural  movement  or  stress,  seepage, 
uplift,  equipment  failure,  or  water 


conduit  failure,  including  a  description 
of  the  maintenance  and  monitoring 
programs  used  or  planned  in 
conjunction  with  the  devices;  and 
(v)  A  discussion  of  the  project's 
employee  safety  and  public  safety 
record,  including  the  number  of  lost-time 
accidents  involving  employees  and  the 
record  of  injury  or  death  to  the  public 
within  the  project  boundary. 

(3)  A  description  of  the  current 
operation  of  the  project  including  any 
constraints  that  might  affect  the  manner 
in  which  the  project  is  operated. 

(4)  A  discussion  of  the  history  of  the 
project  and  record  of  programs  to 
upgrade  the  operation  and  maintenance 
of  the  project 

(5)  A  summary  of  any  generation  lost 
at  the  project  over  the  last  five  years 
because  of  unscheduled  outages, 
including  the  cause,  duration,  and 
corrective  action  taken. 

(6)  A  discussion  of  the  licensee's 
record  of  compliance  with  the  terms  and 
conditions  of  the  existing  license, 
including  a  list  of  all  incidents  of 
noncompliance,  their  disposition,  and 
any  docxmientation  relating  to  each 
incident 

(7)  A  discussion  of  any  actions  taken 
by  the  existing  licensee  related  to  the 
project  which  affect  the  public. 

(8)  A  summary  of  the  ownership  and 
operating  expenses  that  would  be 
reduced  if  the  project  license  were 
transferred  from  the  existing  licensee. 

(9)  A  statement  of  annual  fees  paid 
under  Part  I  of  the  Federal  Power  Act  for 
the  use  of  any  Federal  or  Indian  lands 
included  within  the  project  boundary. 

(c)  Information  to  be  provided  by  an 
applicant  who  is  not  an  existing 
licensee.  An  applicant  that  is  not  an 
existing  licensee  must  provide: 

(1)  The  information  specified  in 
paragraph  (a). 

(2)  A  statement  of  the  applicant's 
plans  to  manage,  operate,  and  maintain 
the  project  safely,  including: 

(i)  A  description  of  the  differences 
between  the  operation  and  maintenance 
procedures  planned  by  the  applicant 
and  the  operation  and  maintenance 
procedures  of  the  existing  licensee; 

(ii)  A  discussion  of  any  measures 
proposed  by  the  applicant  to  implement 
the  existing  licensee's  Emergency  Action 
Plan,  as  described  in  Subpart  C  of  Part 
12  of  this  chapter,  and  any  proposed 
changes; 

(iii)  A  description  of  the  appUcant's 
plans  to  continue  safety  monitoring  of 
existing  project  instrumentation  and  any 
proposed  changes;  and 

(iv)  A  statement  indicating  whether  or 
not  the  applicant  ia  requesting  the 
licensee  to  provide  transmission 
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services  under  section  15(d)  of  the 
Federal  Power  Act 

(d)  Extended  deadline  for  certain 
applicants.  If  an  applicant  must  file  an 
application  under  S  16.9  within  90  days 
after  July  3, 1989,  that  applicant  may 
provide  the  information  required  in  this 
section  within  90  days  after  the  date  on 
which  it  files  the  application. 

(e)  Inclusion  in  application.  Except  as 
permitted  in  paragraph  (d),  the 
information  required  to  be  provided  by 
this  section  must  be  included  in  the 
application  as  a  separate  exhibit  labeled 
"Exhibit  H." 

§16.11    Nonpower  licenses. 

(a)  Information  to  be  provided  by  all 
applicants  for  nonpower  licenses.  (1)  An 
applicant  for  a  nonpower  license  must 
provide  the  following  information  in  its 
application: 

(i)  The  information  required  by  §S  4.51 
or  4.61  of  this  chapter,  as  appropriate: 

(ii)  A  description  of  the  nonpower 
purpose  for  which  the  project  is  to  be 
used; 

(iii)  A  showing  of  how  the  nonpower 
use  conforms  with  a  comprehensive 
plan  for  improving  or  developing  the 
waterway  and  for  other  beneficial 
public  uses  as  defined  in  section  10(a)(1) 
of  the  Federal  Power  Act 

(iv)  A  statement  of  any  impact  that 
converting  the  project  to  nonpower  use 
may  have  on  the  power  supply  of  the 
system  served  by  the  project  including 
the  additional  cost  of  power  if  an 
alternative  generating  source  is  used  to 
offset  the  loss  of  the  project's 
generation; 

(v)  A  statement  identifying  the  state, 
municipal,  interstate,  or  Federal  agency, 
which  is  authorized  and  willing  to 
asstmie  regulatory  supervision  over  the 
land,  waterways,  and  facilities  to  be 
included  within  the  nonpower  project 

(vi)  Copies  of  written  conununication 
and  documentation  of  oral 
communication  that  the  applicant  may 
have  had  with  any  jurisdictional  agency 
or  governmental  unit  authorized  and 
willing  to  assume  regulatory  control 
over  the  project  and  the  point  of  time  at 
which  the  agency  or  unit  would  assume 
regulatory  control; 

(vii)  A  statement  that  demonstrates 
that  the  applicant  has  complied  with  the 
requirements  of  S  16.8(d)(2): 

(viii)  A  proposal  that  shows  the 
manner  in  which  the  applicant  plans  to 
remove  or  otherwise  dispose  of  the 
project's  power  facilities; 

(ix)  Any  proposal  to  repair  or 
rehabilitate  any  nonpower  facilities; 

(x)  A  statement  of  the  costs 
associated  with  removing  the  project's 
power  facilities  and  with  any  necessary 
restoration  and  rehabilitation  work;  and 


(xi)  A  statement  that  demonstrates 
that  the  applicant  has  resources  to 
ensure  the  integrity  and  safety  of  the 
remaining  project  facilities  and  to 
maintain  the  nonpower  functions  of  the 
project  until  the  governmental  unit  or 
agency  assumes  regulatory  control  over 
the  project. 

(2)  If  an  apphcant  must  file  an 
appUcation  for  a  nonpower  license 
under  S  16.9  within  90  days  after  July  3, 
1989,  that  apphcant  may  provide  the 
information  required  in  paragraph  (a) 
(except  the  information  specified  in 
paragraph  (a)(l)(i)),  within  90  days  after 
the  date  it  files  the  appUcation. 

(b)  Termination  of  a  proceeding  for  a 
nonpower  license.  The  Commission  may 
deny  an  application  for  a  nonpower 
license  and  turn  the  project  over  to  any 
agency  that  has  jurisdiction  over  the 
land  or  reservations  if: 

(1)  An  existing  project  is  located  on 
public  lands  or  reservations  of  the 
United  States; 

(2)  Neither  the  existing  licensee  nor 
any  other  entity  has  filed  an  application 
for  a  new  license  for  the  project 

(3)  No  one  has  filed  a 
recommendation  to  take  over  the  project 
pursuant  to  S  16.14;  and 

(4)  The  agency  that  has  jurisdiction 
over  the  land  or  reservations 
demonstrates  that  it  is  able  and  wiUing 
to: 

(i)  Accept  immediate  responsibility  for 
the  nonpower  use  of  the  project  and. 

(ii)  Pay  the  existing  Ucensee  for  its  net 
investment  in  the  project  and  any 
severance  damages  specified  in  section 
14(a)  of  the  Federal  Power  Act 

(c)  Termination  of  nonpower  license. 
A  nonpower  Ucense  will  be  terminated 
by  Commission  order  when  the 
Commission  determines  that  a  state, 
municipal,  interstate,  or  Federal  agency 
has  jurisdiction  over,  and  is  willing  to 
assume  regulatory  responsibility  for,  the 
land,  waterways,  and  facihties  included 
within  the  nonpower  Ucense. 

S  16.12    Application  for  oxmnptlon  from 
Hcansing  by  a  Hccnso*  whoso  Uconss  to 
subject  to  sections  14  and  15  of  the  Federal 
Power  Act 

(a)  An  existing  Ucensee  whose  Ucense 
is  subject  to  sections  14  and  15  of  the 
Federal  Power  Act  may  apply  for  an 
exemption  for  the  project 

(b)  An  appUcant  for  an  exemption 
under  paragraph  (a)  must  meet  the 
requirements  of  Subpart  K  or  Subpart  J 
of  Part  4  of  this  chapter,  and  §  S  16.5, 
16.6, 16.7, 16.8. 16.9(b)  (1),  (2)  (except  the 
requirement  to  comply  witii  §  §  4.41, 4.51, 
or  4.61  of  this  chapter).  16.9(c),  16.10i(a), 
16.10(b),  16.10(d),  and  16.10(e). 

(c)  The  Commission  will  process  an 
application  by  an  existing  licensee  for 


an  exemption  for  the  project  in 
accordance  with  S§  16.9(b)(3),  16.9(b)(4). 
and  16.9(d). 

(d)  If  a  Ucense  appUcation  is  filed  in 
competition  with  an  application  for 
exemption  filed  by  the  existing  Ucensee, 
the  Commission  will  decide  among  the 
competing  appUcations  in  accordance 
with  the  standards  of  §  16.13  and  not  in 
accordance  with  the  provisions  of 
§  4.37(d)(2)  of  this  chapter. 

S  16.13    Standards  and  factors  for  tosuing 

anewr 


(a)  In  determining  whether  a  final 
proposal  for  a  new  Ucense  under  section 
15  of  the  Federal  Power  Act  is  best 
adapted  to  serve  the  pubUc  interest  the 
Commission  will  consider  the  factors 
enumerated  in  sections  15(a)(2)  and 
{a)(3)  of  the  Federal  Power  Act 

(b)  If  there  are  only  insignificant 
differences  between  the  final 
appUcations  of  an  existing  licensee  and 
a  competing  appUcant  after 
consideration  of  the  factors  enumerated 
in  section  15(a)(2)  of  the  Federal  Power 
Act  the  Commission  will  determine 
which  appUcant  wiU  receive  the  Ucense 
after  considering: 

(1)  The  existing  Ucensee's  record  of 
compUance  with  the  terms  and 
conditions  of  the  existing  Ucense;  and 

(2)  The  actions  taken  by  the  existing 
Ucensee  related  to  the  project  which 
affect  the  pubUc. 

(c)  An  existing  Ucensee  that  files  an 
appUcation  for  a  new  Ucense  in 
conjunction  with  an  entity  or  entities 
that  are  not  currently  Ucensees  of  aU  or 
part  of  the  project  will  not  be  considered 
an  existing  Ucensee  for  the  purpose  of 
the  insignificant  differences  provision  of 
section  15(a)(2)  of  the  Federal  Power 
Act 

10.  Section  16.14  is  revised  and 
S§  16.15  through  16.17  are  added  and 
designated  as  Subpart  C.  to  read  as 
foUows: 

Subpart  C — Takeover  Provisions  for 
Projects  Subject  to  Sections  14  and  15 
of  the  Federal  Power  Act 

816.14    Departmental  rscommendation  for 
takeovsr. 

(a)  A  Federal  department  or  agency 
may  file  a  recommendation  that  the 
United  States  exercise  its  right  to  take 
over  a  hydroelectric  power  project  with 
a  Ucense  that  is  subject  to  sections  14 
and  15  of  the  Federal  Power  Act.  The 
recommendation  must 

(1)  Be  filed  no  earUer  than  five  years 
before  the  Ucense  expires  and  no  later 
than  the  end  of  the  comment  period 
specified  by  the  Conmiission  in: 
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(i)  A  notice  of  application  for  a  new 
license,  a  nonpower  license,  or  an 
exemption  for  the  project;  or 

(ii)  A  notice  of  an  amendment  to  an 
application  for  a  new  license,  a 
nonpower  license,  or  an  exemption; 

(2)  Be  filed  in  accordance  with  the 
formal  requirements  for  filings  in 
Subpart  T  of  Part  385  of  the 
Commission's  regulations  and  be  served 
on  ?ach  relevant  Federal  and  state 
resource  agency,  all  applicants  for  new 
license,  nonpower  license  or  exemption, 
and  any  other  party  to  the  proceeding; 

(3)  Specify  the  project  works  that 
would  be  taken  over  by  the  United 
States: 

(4)  Describe  the  proposed  Federal 
operation  of  the  project,  including  any 
plans  for  its  redevelopment,  and  discuss 
the  manner  in  which  takeover  would 
serve  the  public  interest  as  fully  as  non- 
Federal  development  and  operation; 

(5)  Staie  whether  the  agency  intends 
to  undertake  the  operation  of  the 

«  project;  and 

(6)  Include  the  information  required 
by  45  4.41, 4.51,  or  4.61  of  this  chapter, 
as  appropriate. 

(b)  A  department  or  agency  that  files 
a  takeover  recommendation  becomes  a 
party  to  the  proceeding. 

(c)  An  applicant  or  potential  applicant 
for  a  new  license,  a  nonpower  license, 
or  an  exemption  that  involves  a 
takeover  recommendadon  may  file  a 
leply  to  the  recommendation,  within  120 
days  from  the  date  the  takeover 
recommendation  is  filed  with  the 
Commission.  The  reply  must  be  filed 
with  the  Commission  in  accordance  with 
Part  385  of  the  Commission's  regulations 
and  a  copy  of  such  a  reply  must  be 
served  on  the  agency  recommending  the 
takeover  and  on  any  other  party  to  the 
proceeding. 

S  16.15    Commission  rscommsndation  to 
ConQraM. 

Upon  receipt  of  a  recommendation 
from  any  Federal  department  or  agency, 
a  proposal  of  any  party,  or  on  the 
Commission's  own  motion,  and  after 
notice  and  opportunity  for  hearing,  the 
Commission  may  determine  that  a 
project  may  be  taken  over  by  the  United 
States,  issue  an  order  on  its  findings  and 
recommendations,  and  forward  a  copy 
to  Congress. 

§1S.16    MottonforstaybyFsdsral 
departmsnt  or  aganqr. 

(a)  Within  30  days  of  the  date  on 
which  an  order  granting  a  new  license 
or  excrisption  is  issued,  a  Federal 
department  or  agency  that  has  filed  a 
takeover  recommendation  under  §  16.14 
may  file  a  motion  under  {  365.2010  of 
this  chapter  to  request  a  stay  of  the 


effective  date  of  the  license  or 
exemption  order. 

(b)(1)  If  a  Federal  department  or 
agency  files  a  motion  under  paragraph 
(a),  the  Commission  will  stay  the 
effective  date  of  the  order  issuing  the 
license  or  exemption  for  two  years. 

(2)  The  stay  issued  under  paragraph 
(b)(1)  of  this  section  may  be  terminated 
either. 

(i)  Upon  motion  of  the  department  or 
agency  that  requested  the  stay;  or 

(ii)  By  action  of  Congress. 

(c)  The  Commission  will  notify 
Congress  ifi 

(1)  An  order  granting  a  stay  under 
paragraph  (b)(1)  of  this  section  is  issued; 

(2)  Any  license  or  exemption  order 
becomes  effective  by  reason  of  the 
termination  of  a  stay;  or 

(3)  Any  license  or  exemption  order 
becomes  effective  by  reason  of  the 
expiration  of  a  stay. 

(d)  The  Commission's  order  granting 
the  license  or  exemption  will 
automatically  become  effective: 

(1)  Thirty  days  after  issuance,  if  no 
request  for  stay  is  filed,  provided  that  no 
appeal  or  rehearing  is  filed; 

(2)  When  the  period  of  the  stay 
expires;  or 

(3)  When  the  stay  is  terminated  under 
paragraph  (b)(2)  of  this  sectioiL 

9  16.17    Proc«durss  upon  Congrssslonal 
•uttwrtzation  of  takeover. 

If  Congress  authorizes  the  takeover  of 
a  hydroelectric  power  project  as 
provided  under  section  14  of  the  Federal 
Power  Act 

(a)  The  Commission  or  the  Director  of 
the  Office  of  Hydropower  Licensing  will 
notify  the  existing  hcensee  in  writing  of 
the  authorization  at  least  two  years 
before  the  takeover  occurs;  and 

(b)  The  licensee  must  present  any 
claim  for  compensation  to  the 
Commission: 

(1)  Within  six  months  of  issuance  of 
the  notice  of  takeover  and 

(2)  As  provided  in  section  14  of  the 
Federal  Power  Act. 

11.  Section  16.18  is  added  as  Subpart 
D,  to  read  as  follows: 

Subpart  D— Annual  Licenses  for 
Projects  Subject  to  Sections  14  and  15 
of  ttie  Federal  Power  Act 

S  16.18    Annual  Ucanses  for  projects 
subject  to  sections  14  snd  15  of  ths  Federsi 
Powsr  Act 

(a)  This  section  applies  to  projects 
with  licenses  subject  to  sections  14  and 
15  of  the  Federal  Power  Act. 

(b)  The  Commission  will  issue  an 
annual  license  to  an  existing  licensee 
under  the  terms  and  conditions  of  the 
existing  license  upon  expiration  of  its 
existing  license  to  allow: 


(1)  The  licensee  to  continue  to  operate 
the  project  while  the  Commission 
reviews  any  applications  for  a  new 
Ucense,  a  nonpower  license,  an 
exemption,  or  a  surrender; 

(2)  The  orderly  removal  of  a  project  if 
the  United  States  does  not  take  over  a 
project  and  no  new  power  or  nonpower 
license  or  exemption  will  be  issued;  or 

(3)  The  orderly  transfer  of  a  project  to: 
(i)  The  United  States,  if  takeover  is 

elected;  or 

(ii)  A  new  licensee,  if  a  new  power  or 
nonpower  license  is  issued  to  that 
licensee. 

(c)  An  annual  Ucense  issued  under 
this  section  will  be  considered  renewed 
automatically  without  further  order  of 
the  Commission,  unless  the  Commission 
orders  otherwise. 

12.  Sections  16.19  through  16.22  are 
added  as  Subpart  E,  to  read  as  follows: 

Subpart  E— Projects  WItti  Minor  snd  Minor 
Part  Ucsnsss  Not  Subject  to  Sections  14 
and  15  of  ttie  Federal  Power  Act 

16.19  Procedures  for  an  existing  licensee  of 
a  minor  hydroelectric  power  project  or  of 
a  minor  part  of  a  hydroelectric  power 
project  with  a  license  not  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act 

16.20  Applications  for  subsequent  license 
for  a  project  with  an  expiring  license  not 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act 

16.21  Operation  of  projects  with  a  minor  or 
minor  part  license  not  subject  to  sections 
14  and  15  of  the  Federal  Power  Act  after 
expiration  of  a  license. 

16.22  Application  for  an  exemption  by  a 
license  with  a  minor  or  minor  part 
license  for  a  project  not  subject  to 
sections  14  and  IS  of  the  Federal  Power 
Act 

Subpart  E— Projecto  WItfi  Minor  and 
Minor  Part  Ucense  Not  Subject  to 
Sections  14  and  15  of  ttte  Federal 
Power  Act 

§  1 6. 1 9    Procedures  for  sn  existing 
licenses  of  s  minor  itydroeiectric  power 
project  or  of  s  minor  part  of  a  liydroelectric 
power  project  wltti  s  license  not  subject  to 
sections  14  and  15  of  ttte  Federsi  Power 
Act 

(a)  Applicability.  This  section  applies 
to  an  existing  licensee  of  a  minor 
hydroelectric  power  project  or  of  a 
minor  part  of  a  hydroelectric  power 
project  that  is  not  subject  to  sections  14 
and  15  of  the  Federal  Power  Act. 

(b)  Notification  procedures.  (1)  An 
existing  licensee  with  a  minor  license  or 
a  license  for  a  minor  part  of  a 
hydroelectric  project  must  file  a  notice 
of  intent  pursuant  to  S  16.6(b]. 

(2)  If  the  license  of  an  existing 
licensee  expires  on  or  after  October  17, 
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1994,  the  licensee  must  notify  the 
Commission  as  required  under  S  16.6(b) 
at  least  five  years  before  the  expiration 
of  the  existing  Ucense. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  if  the  license  of  an 
existing  Ucensee  expires  before  October 
17, 1994,  the  Ucensee  must  notify  the 
Commission  as  required  under  §  16.6(b) 
no  later  than  September  1, 1989. 

(4)  The  requirement  in  paragraph 
(b)(3)  of  this  section  does  not  apply  if  an 
appUcant  filed  a  notice  of  intent  as 
required  by  9  16.6(b)  or  an  appUcation 
for  a  subsequent  Ucense  on  or  before 
July  3, 1989. 

(5)  The  Commission  will  give  notice  of 
a  licensee's  intent  to  file  or  not  to  file  an 
appUcation  for  a  subsequent  Ucense  in 
accordance  with  9  18.6(d). 

(c)  Requirement  to  make  information 
available.  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  a 
Ucensee  must  make  the  information 
described  in  9  16.7  available  to  the 
pubUc  for  inspection  and  reproduction 
when  it  gives  notice  to  the  Commission 
under  paragraph  (b). 

(2)  "The  reqtiirement  of  paragraph 
(c)(1)  of  this  section  does  not  apply  if  an 
appUcant  filed  an  application  for  a 
subsequent  Ucense  on  or  before  (insert 
the  effective  date  of  the  rule]. 

916.20    Applications  for  sulMequent 
license  for  a  project  wttti  an  expiring 
license  not  subjsct  to  sections  14  and  IS  of 
the  Federal  Power  Act 

(a)  Applicability.  This  section  appUes 
to  an  appUcation  for  subsequent  Ucense 
for  a  project  with  an  expiring  Ucense 
that  is  not  subject  to  sections  14  and  15 
of  the  Federal  Power  Act 

(b)  Licensing  proceeding.  (1)  An 
applicant  for  a  license  for  a  project  with 
an  expiring  Ucense  not  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act  must  file  its  appUcation  imder  Part  I 
of  the  Federal  Power  Act 

(2)  TTie  provisions  of  section  7(a)  of 
the  Federal  Power  Act  do  not  apply  to 
Ucensing  proceedings  involving  an 
appUcation  described  in  paragraph 

(b)(1). 

(c)  Requirement  to  file.  (1)  Except  as 
provided  in  paragraphs  (c)(2)  and  (c)(3) 
of  this  section,  tin  appUcant  must  file  an 
application  for  subsequent  Ucense  at 
least  24  months  before  the  expiration  of 
the  existing  Ucense. 

(2)  The  requirement  in  paragraph 
(c)(l]  does  not  apply  if  the  Ucense  is  due 
to  expire  within  three  years  of  July  3, 
1989. 

(3)  An  applicant  intending  to  file  an 
application  for  subsequent  Ucense  for  a 
project  whose  Ucense  is  due  to  expire 
within  four  years  of  July  3,  x989,  must 
file  an  appUcation  at  least  12  months 


before  the  date  on  which  the  existing 
license  expires. 

(d)  Requirements  for  and  processing 
of  applications.  An  appUcation  for 
subsequent  license  must  meet  the 
requirements  of,  and  wiU  be  processed 
in  accordemce  with,  9  §  16.5, 16.8, 
16.9(b)(2),  16.9(b)(3).  16.9(b)(4),  16.9(c). 
and  16.9(d). 

(e)  Applicant  notice.  An  appUcant  for 
subsequent  license  or  exemption  that 
proposes  to  expand  an  existing  project 
to  encompass  additional  lands  must 
include  in  its  application  a  statement 
that  the  appUcant  has  notified,  by 
certified  mail,  property  owners  on  the 
addiUonal  lands  to  be  encompassed  by 
the  project  and  governmental  agencies 
and  subdivisions  likely  to  be  interested 
in  or  affected  by  die  proposed 
expansion. 

9  16.21    Operation  of  projects  with  s  minor 
or  minor  part  license  not  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act  sfter  expiration  of  s  license. 

(a)  A  Ucensee  of  a  minor  or  minor  part 
project  not  subject  to  sections  14  and  15 
of  the  Federal  Power  Act  that  has  filed 
an  appUcaUon  for  a  subsequent  Ucense 
or  exemption  may  continue  to  operate 
the  project  in  accordance  with  the  terms 
and  conditions  of  the  Ucense  after  the 
minor  or  minor  part  Ucense  expires  until 
the  Commission  acts  on  its  appUcaUon. 

(b)  If  the  Ucensee  of  a  minor  or  minor 
part  project  not  subject  to  sections  14 
and  15  of  the  Federal  Power  Act  has  not 
filed  an  application  for  a  subsequent 
Ucense  or  exemption,  the  Commission 
may  issue  an  order  requiring  the 
Ucensee  to  continue  to  operate  its 
project  in  accordance  with  the  terms 
and  conditions  of  the  Ucense  until  the 
Commission  either  acts  on  any 
applications  for  subsequent  Ucense 
timely  filed  by  another  entity  or  takes 
action  pursuant  to  9S  10.25  or  16.26. 

9  16.22  Application  for  sn  exemption  l>y  a 
licensee  with  a  minor  or  minor  part  license 
for  a  project  not  subject  to  sections  14  snd 
15  of  the  Federal  Power  Act 

(a)  Applicability.  This  section  appUes 
to  an  existing  Ucensee  with  a  Ucense  for 
a  project  not  subject  to  sections  14  and 
15  of  the  Federal  Power  Act 

(b)  Information  requirements.  An 
appUcant  for  an  exemption  must  meet 
the  requirements  of,  and  wiU  be 
processed  in  accordance  with.  Subpart 
K  or  Subpart  ]  of  Part  4  of  this  chapter, 
and  95  16.5. 16.8, 16.9(b)(2)  (except  the 
requirement  to  comply  writh  99  4.41,  4.51, 
or  4.61  of  this  chapter).  99  16.9(b)(3). 
16.9(b)(4),  l&9(c),  16.9(d),  and  16io(c). 

(c)  Standard  of  comparison.  If  an 
application  for  subsequent  license  is 
filed  in  competition  with  an  appUcation 
for  exemption  by  an  existing  licensee. 


the  Commission  will  decide  among 
competing  appUcations  in  accordance 
vnth  the  standards  of  9  16.13  and  not  in 
accordance  with  the  provisions  of 
9  4.37(d)(2)  of  this  chapter. 

13.  Sections  16.23, 16.24, 16.25  and 
16.26  are  added  as  Subpart  F,  to  read  as 
foUows: 

Subpart  F— Procedural  Matters 

16.23  Failure  to  file  timely  notices  of  intent 

16.24  Prohibitions  against  filing  applications 
for  new  hcense,  nonpower  license, 
exemption,  or  subsequent  license. 

16.25  Disposition  of  a  project  for  which  no 
timely  application  is  filed  following  a 
notice  of  intent  to  file. 

16.28    Disposition  of  a  project  for  which  no 
timely  application  is  filed  following  a 
noUce  of  intent  not  to  file. 

Subpart  F— Procedural  Matter* 

916.23  Fsiiure  to  file  bmely  notices  of 
Intent 

(a)  An  existing  licensee  of  a  water 
power  project  witB  a  Ucense  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act  that  fails  to  file  a  notice  of  intent 
pursuant  to  9  16.6(b]  by  the  deadlines 
specified  in  9  16.6(c)  shaU  be  deemed  to 
have  filed  a  notice  of  intent  indicating 
that  it  does  not  intend  to  file  an 
appUcation  for  new  Ucense.  nonpower 
Ucense,  or  exemption. 

(b)  An  existing  licensee  of  a  water 
power  project  with  a  license  not  subject 
to  sections  14  and  15  of  the  Federal 
Power  Act  that  fails  to  file  a  notice  of 
intent  pursuant  to  9  16.6(b)  by  the 
deadlines  specified  in  9  16.20(c)  shaU  be 
deemed  to  have  filed  a  notice  of  intent 
indicating  that  it  does  not  intend  to  file 
an  appUcation  for  subsequent  Ucense  or 
exemption. 

916.24  Prohtt>ltions  sgsinst  fmng 
applications  for  new  Ucense,  nonpower 
license,  exemption,  or  subsequent  ieense. 

(a)  Licenses  subject  to  sections  14  and 
15  of  the  Federal  Power  Act  (1)  An 
existing  Ucensee  with  a  Ucense  subject 
to  sections  14  and  15  of  the  Federal 
Power  Act  that  informs  the  Commission 
that  it  does  not  intend  to  file  an 
appUcation  for  new  Ucense,  nonpower 
Ucense,  or  exemption  for  a  project  as 
required  by  9  16.6,  may  not  file  an 
appUcation  for  new  license,  nonpower 
Ucense,  or  exempUon  for  the  project 
either  individuaUy  or  in  conjunction 
with  an  entity  or  entities  that  are  not 
currently  Ucensees  of  the  project 

(2)  An  existing  Ucensee  with  a  license 
subject  to  secUons  14  a'nd  15  of  the 
Federal  Power  Act  that  fails  to  file  an 
application  for  new  Ucense.  nonpower 
Ucense,  or  exemption  for  a  project  at 
least  24  months  before  the  expiration  of 
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the  existing  license  for  the  project  may 
not  file  an  application  for  new  license, 
nonpower  license,  or  exemption  for  the 
project  either  individually  or  in 
conjunction  with  an  entity  or  entities 
that  are  not  currently  licensees  of  the 
project 

(b)  Licenses  not  subject  to  sections  14 
and  15  of  the  Federal  Power  Act  (1)  An 
existing  hcensee  with  a  license  not 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act  that  informs  the 
Commission  that  it  does  not  intend  to 
file  an  application  for  subsequent 
license  or  exemption  for  a  project  as 
required  by  9  16<6,  may  not  file  an 
application  for  subsequent  license  or 
exemption  for  the  project  either 
individually  or  in  conjunction  with  an 
entity  or  entities  that  are  not  currently 
licensees  of  the  project 

(2)  An  existing  licensee  with  a  license 
not  subject  to  sections  14  and  15  of  the 
Fed^iral  Power  Act  that  fails  to  file  an 
application  for  subsequent  license  or 
exemption  for  a  project  by  the  deadlines 
specified  in  \  16.20(c)  may  not  file  an 
application  for  subsequent  license  or 
exemption  for  the  project  either 
individually  or  in  conjunction  with  an 
entity  or  entities  that  are  not  currently 
licensees  of  the  project 

S1«.25    Dtopoettlon  Of  ■  proleet  for  Which 
no  timely  application  Is  filed  foiowkig  a 
notice  of  Intent  to  fMe. 

(a)  If  an  existing  licensee  that 
indicates  in  the  notice  filed  pursuant  to 
\  16.6  that  it  will  file  an  application  for 
new  license,  nonpower  license, 
subsequent  license,  or  an  exemption 
does  not  file  its  application  individually 
or  in  conjunction  with  an  entity  or 
entities  that  are  not  currently  licensees 
of  the  project  at  least  24  months  before 
its  existing  license  expires  in  the  case  of 
licenses  subject  to  sections  14  and  15  of 
the  Federal  Power  Act  or  by  the 
deadlines  specified  in  {  16.20(c)  in  the 
case  of  licenses  not  subject  to  sections 
14  and  15  of  the  Federal  Power  Act  and 
no  other  applicant  files  an  application 
within  the  appropriate  time  or  all 
pending  applications  filed  before  the 
applicable  filing  deadline  are 
subsequently  rejected  or  dismissed 
pursuant  to  \  4.32  of  this  chapter,  the 
Commission  will  publish  in  the  Federal 
Register  and  once  in  a  daily  or  weekly 
newspaper  published  in  the  county  or 
counties  in  which  the  project  or  any  part 
thereof  or  the  lands  affected  thereby  are 
situated,  notice  soliciting  applications 
from  potential  applicants  other  than  the 
existing  licensee. 

(b)  A  potential  applicant  that  files  a 
notice  of  intent  within  90  days  from  the 
date  of  the  public  notice  issued  pursuant 
to  paragraph  (a): 


(1)  May  apply  for  a  Ucense  under  Part 
I  of  the  Federal  Power  Act  and  Part  4  of 
this  chapter  (except  S  4.38)  within  18 
months  of  the  date  on  which  it  files  its 
notice;  and 

(2)  Must  comply  with  the  requirements 
of  8  16.8  and.  if  the  project  would  have  a 
total  installed  capacity  of  over  2,000 
horsepower.  { 16.10. 

(c)  The  existing  licensee  must  file  a 
schedule  for  the  filing  of  a  surrender 
application  for  the  project  for  the 
approval  of  the  Director  of  the  Office  of 
Hydropower  Licensing,  90  days: 

(1)  After  the  due  date  established  for 
any  notice  of  intent  issued  under 
paragraph  (a),  if  no  notices  of  intent 
were  received;  or 

(2)  After  the  due  date  for  any 
application  filed  under  parapvph  (b)(1). 
if  no  application  has  been  filed. 

(d)  Any  application  for  surrender  must 
be  filed  according  to  the  approved 
schedule,  must  comply  with  the 
requirements  of  S  16.8  and  Part  6  of  this 
chapter,  and  must  provide  for 
disposition  of  any  project  facility. 

S1C.26   DIspoeition  of  a  project  for  wMch 
no  thnely  application  ie  fNed  foNowIng  a 
notice  of  Intent  nottofHe. 

(a)  If  an  existing  licensee  indicates  in 
the  notice  filed  pursuant  to  S  16.6  that  it 
will  not  file  an  application  for  new 
license,  nonpower  license,  subsequent 
license,  or  exemption  and  no  other 
applicant  files  an  application  at  least  24 
months  before  the  existing  license 
expires  in  the  case  of  licenses  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act  or  by  the  deadlines  specified  in 

S  16.20(c)  in  the  case  of  licenses  not 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act  the  Director  of  the 
Office  of  Hydropower  Licensing  will 
provide  the  existing  licensee  with 
written  notice  that  no  timely 
applications  for  the  project  have  been 
filed. 

(b)  The  existing  licensee,  within  90 
days  from  the  date  of  the  written  notice 
provided  in  paragraph  (a),  must  file  a 
schedule  for  the  filing  of  a  surrender 
application  for  the  project  for  the 
approval  of  the  Director  of  the  Office  of 
Hydropower  Licensing. 

(c)  Any  application  for  surrender  must 
be  filed  according  to  the  approved 
schedule,  must  comply  with  the 
requirements  of  S  16.8  and  Part  6  of  this 
chapter,  and  must  provide  for 
disposition  of  any  project  facility. 

Note:  This  appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 

Appendix  A — List  of  Conunenters 

1.  Alabama  Power  Company  (Alabama 
Power) 


2.  American  Paper  Institute  (American 
Paper) 

3.  American  Public  Power  Association 
(American  Power) 

4.  American  Rivers 

5.  Brazos  River  Authority  (Brazos) 

6.  Columbia  River  Inter-Tribal  Fish 
Commission  (Columbia  Commission) 

7.  Confederated  Tribes  of  the  Warm 
Springs  Reservation  (Warm  Springs 
Tribes) 

8.  Connecticut  River  Atlantic  Salmon 
Commission  (Connecticut 
Commission) 

9.  Denver  Water  Department  (Denver 
Department) 

10.  Edison  Electric  Instihite  (EEI) 

11.  Eugene  Water  and  Electric  Eloard 
(Eugene  Board) 

12.  Friends  of  the  Earth 

13.  Georgia  Power  Company  (Georgia 
Power) 

14.  Great  Lakes  Indian  Fish  &  Wildlife 
Commission  (Great  Lakes 
Commission) 

15.  Great  Northern  Nekoosa  (Great 
Northern) 

16.  Holyoke,  Massachusetts  (Holyoke) 

17.  Idaho  Power  Company  (Idaho 
Power) 

18.  International  Association  of  Fish  & 
Wildlife  Agencies  (International 
Association) 

19.  Linweave,  Inc. 

20.  Long  Lake  Energy  Corporation  (Long 
Lake) 

21.  Maine  State  Planning  Office  (Maine 
Office) 

22.  Michigan  Department  of  Natiu-al 
Resources  (Michigan  Department) 

23.  Mid-Columbia  Public  UtiUty  Distiict 
(Mid-Columbia) 

24.  Montana  Department  of  Fish, 
Wildlife  &  Parks  (Montana  Fish  and 
Wildlife) 

25.  Montana  Department  of  Natiiral 
Resources  and  Conservation 
(Montana  Natural  Resources) 

26.  Montana  Power  Company  (Montana 
Power) 

27.  National  Hydropower  Association 
(National  Hydropower) 

28.  National  Wildlife  Federation 
(Wildlife  Federation) 

29.  Nebraska  Public  Power  District 
(Nebraska  Power) 

30.  New  York  Department  of 
Environmental  Conservation  (New 
York  Department) 

31.  New  York  State  Electric  &  Gas 
Corporation  (New  York  Electric) 

32.  Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk) 

33.  Niagara  Mohawk/Fourth  Branch 
Associates  (Fourth  Branch) 

34.  Northern  California  Power  Agency 
(Northern  California  Agency) 
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35.  Pacific  Gas  &  Electric  Company 
(PG&E) 

36.  Point  No  Point  Treaty  Council 
(Treaty  Council) 

37.  Public  Generating  Pool  (Public  Pool) 

38.  Public  Utility  Distiict  #1  of  Douglas 
County.  Washington  (Douglas  County 
PUD) 

39.  Public  Utility  Distiict  #2  of  Grant 
County,  Washington  (Grant  County 
PUD) 

40.  Puget  Sound  Power  &  Light  Company 
(Puget  Sound  Power) 

41.  Rochester  Gas  &  Electric  Corporation 
(Rochester  Gas) 

42.  Seattie  City  Light  (Seattle  Light) 

43.  South  Carolina  Department  of  Health 
&  Environmental  Control  (South 
Carolina  Department) 

44.  Southern  California  Edison 

45.  Tacoma  Public  Utilities  (Tacoma 
Utilities) 

46.  Trout  Unlimited 

47.  U.S.  Department  of  Commerce 

48.  U.S.  Departinent  of  the  Interior 

49.  U.S.  Environmental  Protection 
Agency  (EPA) 

50.  U.S.  Forest  Service 

51.  U.S.  Small  Business  Administration 
(Small  Business  Administration) 

52.  Washington  Department  of  Ecology 
(Washington  Ecology) 

53.  Washington  Department  of  Fisheries 
(Washington  Fisheries) 

54.  Washington  Department  of  Wildlife 
(Washington  WUdlife) 

55.  Washington  Water  Power 
(Washington  Power) 

56.  Western  States  Water  CouncU 
(Western  Council) 

57.  Wisconsin  Department  of  Natural 
Resources  (Wisconsin  Department) 

58.  Wisconsin  Power  &  Light  (Wisconsin 
Power) 

59.  Wisconsin  Public  Service 
Corporation  et  al.  (Wisconsin  Pubhc 
Service) 

60.  Wisconsin  Utilities  Association 
(Wisconsin  Utilities) 

TRABANDT.  Commissioner  Concurring 
in  Part  and  Dissenting  in  Part 

There  are  six  issues  contained  in  this 
Final  Rule  that  deserve  further  comment 
These  issues  are:  (1)  The  Commission 
decision  to  promulgate  a  section  10(j) 
rule  that  woidd  include  procedures  for 
implementing  sections  4(e).  18,  and  lOQ) 
(that  would  include  Indian  Tribe 
participation  in  the  10(j)  process);  (2)  the 
impact  of  joint  applications  on  existing 
licensee  status;  (3)  interlocutory  appeals 
in  the  dispute  resolution  process;  (4) 
applicability  of  section  4(e)  to 
relicensing  proceedings;  (5)  applicability 
of  section  18  to  relicensing  proceedings; 
and  (6)  public  participation  during  the 
pre-filing  consultation  process. 

I  reluctanUy  concur  with  the 
resolution  of  the  first  issue.  The  second 


issue  is  included  in  this  opinion  so  that  I 
can  highlight  an  important  discussion 
contained  in  the  Final  Rule  concerning 
acceptable  options  for  financing 
projects.  The  remaining  issues  listed 
above  were  either  not  adequately 
resolved  or  incorrectiy  resolved  causing 
me  to  dissent.  I  concur  with  all  other 
issues  contained  in  the  Final  Rule. 

1.  The  Upcoming  Section  lOQ'J 
Rulemaking 

In  Order  No.  511  issued  February  17, 
1989,  the  Commission  made  public  its 
instruction  to  staff  to  prepare  a  NOPR 
on  the  conflict  resolution  procedures 
prescribed  by  section  10(j).  I  submitted  a 
conciuring  opinion  wherein  I  made  clear 
my  view  that  ciurent  Commission 
practice:  (1)  Is  completely  consistent 
with  the  legislative  history  of  the 
Conference  Report  enacted  by  Congress; 
and  (2)  implements  dispute  resolution  in 
an  effective  and  efficient  manner  for  the 
mutual  benefit  of  license  applicants  and 
fish  and  wildlife  resources. 

I  would  also  note  my  dissenting 
opinion  in  Henwood  Associates,  Inc., 
Project  No.  8142,  issued  May  Z  1989.  In 
Henwood,  the  majority  concluded  that 
the  Commission's  existing  section  10(j) 
procedures  have  been  flawed,  despite  a 
spirited  Commission  defense  of  those 
procedures  in  a  January  13, 1989,  letter 
to  Chairman  Dingell.  The  majority  held 
that  the  Director  of  OHL  in  his  letter  to  a 
state  agency  did  not  use  precise  enough 
language  to  inform  that  agency  that  the 
cordlict  to  be  resolved  rested  on  the 
unacceptable  impact  on  project  viability 
which  would  trigger  the  statutory 
dispute  resolution  process  of  section 
10(j),  rather  than  merely  on  the 
inconsistencies  between  the 
recommendations  of  the  state  agency 
and  those  of  the  staff.  Consequently,  the 
majority  found  the  entire  section  10(j) 
negotiation  to  be  fatally  flawed.  In 
essence,  the  majority  adopted  a  formal 
expansion  of  section  10(j)  before  the 
Conunission  had  the  benefit  of 
comments  in  response  to  the  upcoming 
NOPR. 

What  makes  this  upcoming  NOPR 
even  more  troublesome  is  that  it  now 
will  contain  procedures  for  the 
implementation  of  other  sections 
contained  in  the  Federal  Power  Act 
notably  sections  4(e)  and  18.  Inasmuch 
as  these  procedures  will  apply  to 
relicensing  proceedings,  I  question  why 
they  are  not  included  in  the  instant  Final 
Rule.  There  may  be  some  arguable 
justification  for  foregoing  such  action  at 
this  juncture  [e.g.  further  delay  as  a 
result  of  notice  problems  possibly 
requiring  the  issuance  of  another  NOPR) 
because  of  the  pressing  need  to  get  some 
relicensing  rules  out  in  order  to 


accommodate  many  current  relicense 
applicants  whose  licenses  are  about  to 
expire.  But  from  a  programmatic 
perspective,  it  appears  at  least  to  me 
well  worth  the  effort  to  implement  all 
reUcensing  procedures  at  the  same  time 
to  avoid  any  confusion  as  to  what 
course  of  action  is  appropriate  imder 
each  provision  of  the  FPA  appUcable  to 
relicensing. 

Put  another  way,  of  what  partiadar 
value  is  the  pre-filing  consultation 
process  adopted  here  with  all  the  new 
requirements  for  applicants,  resource 
agencies  and  the  Commission  staff,  if 
we  haven't  decided  yet  how  to 
implement  in  relicensing  the  statutory 
requirements  under  sections  4(e),  10(j) 
and  18.  Those  statutory  obligations,  as  a 
practical  matter,  are  the  substantive 
"guts"  of  the  rehcensing  process  with 
regard  to  critical  resource  issues  and  the 
Commission's  fundamental 
responsibility  to  give  "equal 
consideration"  to  all  resource  values. 
The  absence  of  those  sectional 
implementing  procedures  in  this  rule,  in 
my  judgment  leaves  a  large  hole  in  the 
Final  Rule.  Because  of  that  conclusion, 
two  things  become  essential  for  the 
subsequent  10(j)  rulemaking.  First  the 
Commission  must  act  promptly  to  issue 
the  Notice  of  Proposed  Rulemaking  to 
fill  that  hole.  And,  second,  the  Final  Rule 
in  that  separate  proceeding  must  be  as 
consistent  and  complementary  in 
substance  and  procedure  as  possible  to 
avoid  unnecessarily  complicating  or 
setting  back  the  entire  relicensing 
process. 

Finally,  in  light  of  the  unfortunate 
results  associated  with  the  original 
decision  to  do  a  section  10(j]  rulemaking 
and  the  subsequent  decision  in  the 
Henwood  case,  I  have  serious  concerns 
about  the  likely  direction  of  the 
forthcoming  Notice  of  Proposed 
Rulemaking  and  the  distinct  possibility 
that  the  end  result  will  be  de  facto 
mandatory  conditioning  for  resource 
agencies  across  the  spectrum  of  sections 
4(e),  10(j)  and  18,  and  even  conceivably 
in  other  aspects  of  this  Final  Rule.  I 
believe  the  Conunission  invites  exactly 
that  possibility  with  this  bifurcated 
rulemaking  approach,  the  all-or-nothing 
dynamics  of  the  10(j)  rulemaking,  and 
the  probably  inevitable  "regulatory 
gamesmanship"  that  will  be  forced  to 
occur,  as  occurred  in  Henwood. 
Consequently,  all  interested  parties  on 
rehearing  should  clearly  be  on  notice  of 
these  potentialities. 

2.  Impact  of  Joint  Applications  on 
Existing  Licensee  Status 

As  the  Final  Rule  points  out  the 
majority  of  conunenters  on  this  issue 
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oppose  the  Commission's  policy  of  not 
considering  an  incumbent  to  be  an 
existing  licensee  for  purposes  of  section 
15  of  the  FPA  and  the  Commission's 
relicensing  regulations  if  the  licensee 
flies  an  application  for  a  new  license  in 
conjunction  with  another  entity  or 
entities  that  are  not  ciurent  licensees  of 
the  project  These  commenters  provided 
much  food  for  thought.  My  colleagues 
and  I  struggled  mightily  in  an  effort  to 
determine  how  best  to  resolve  tttla  issue. 

In  that  eHort,  we  reviewed  four 
separate  options  and  a  series  of  sub- 
options,  before  reaching  our  conclusion. 
Those  options  included: 

1.  Consider  joint  appUcfmts  to  be 
e.xisting  licensees  if  there  are  no  adverse 
impacts  to  existing  customers  in  terms 
of  power  availability  and  costs.  This  is 
the  option  used  in  the  March  17  draft, 
with  minor  revisions. 

2.  Consider  joint  applicants  to  be 
existing  licensees  if  the  existing  licensee 
retains  a  specified  percentage 
ownership  in  project  facilities,  such  as 
the  QF  50%  rule. 

3.  Consider  joint  applicants  to  be 
existing  licensees  if  the  existing  licensee 
will  receive  the  majority  of  the  Deneiits 
of  the  project,  using  the  stream  of 
benefits  test  developed  for  QF 
proceedings. 

4.  State  that  joint  applicants  will  not 
be  coiuidered  existing  licensees  under 
any  circumstances. 

On  balance,  it  appears  the  best  course 
of  action  is  the  one  proposed  in  the  Final 
Rule  which  essentially  afiirms  what  the 
NOPR  proposed.  However.  I  wish  to 
highlight  the  discussion  contained  on 
pages  204  and  205  of  the  slip  opinion. 
Financial  arrangements  between 
existing  licensees  and  third  parties  that 
may  ultimately  benefit  the  customers  of 
the  existing  Lcensee  can  be  entered  into 
without  the  need  to  add  the  third  party 
as  a  co-apphcant.  As  long  as  the 
existing  licensee  will  retain  sufficient 
ownership  and  control  a  third  party 
financier  will  not  have  to  be  added  to  an 
existing  licensee's  application  for  new 
license  and  the  existing  licensee  will  not 
be  jeopardizing  its  status  as  an  existing 
licensee  under  section  15(a)(2).  In  the 
interest  of  future  certainty  and 
predictability,  interested  parties  may 
wish  to  seek  further  clarification  as  to 
the  types  of  financial  transactions,  as 
well  as  any  particular  formulations  of 
financial  interest,  that  would  be 
acceptable  to  the  Commission. 

3.  Interlocutory  Appeals  in  the  Dispute 
Resolution  Process 

Although  I  appreciate  and  fiilly 
understand  the  arguments  made  by  my 
colleagues  with  respect  to  the  advisory 
nature  of  the  Director's  decisions  in  the 


dispute  resolution  process.  I  firmly 
believe  that  the  Director's  decisions  will 
be  de  facto  binding  on  the  applicants. 
The  Final  Rule  denies  the  request  of 
several  parties  that  we  provide  some 
form  of  appeal  process  as  a  result,  even 
though  the  majority  acknowledges  that 
this  could  be  a  serious  matter  in  some 
cases  (slip  op.  at  p.  83). 

A  decision  by  the  Director  affirming 
the  need  for  a  particular  study  requested 
by  an  appropriate  agency  could  have  the 
effect  of  forcing  an  exist^  licensee  to 
stop  pursuing  its  application  for  new 
license  because  of  the  significant  cost  of 
conducting  and  completing  such  a  study. 
The  fact  that  the  final  regulations  permit 
an  applicant  to  ignore  the  Director's 
decision  and  file  an  application  without 
the  study  does  not  assuage  my  concern. 
If  the  applicant  chooses  to  submit  an 
application  without  the  study,  the 
applicant  risks  having  its  application 
dismissed  as  patentiy  deficient  by  the 
Director.  Only  then  does  the  applicant 
have  the  opportunity  to  seek  an  appeal 
before  the  Commission.  Meanwhile,  the 
applicant  would  have  committed  tens  of 
thousands  of  dollars  to  the  further 
processing  of  its  application,  money  that 
might  not  have  been  spent  had  the 
applicant  been  apprised  by  the 
Commission  as  to  its  views  on  the 
matter. 

In  the  alternative,  if  the  applicant 
knew  in  pre-consultation  that  the 
Commission  would  be  unyielding  in 
requiring  the  study,  the  applicant  could 
proceed  in  an  expeditious  manner  to 
initiate  the  study  or  consider  other 
options.  Accordingly,  in  those  instances 
where  the  need  for  a  study  is  in  question 
such  that  an  applicant  submits  the 
matter  to  the  Director  for  resolution 
pursuant  to  the  dispute  resolution 
process  articulated  in  the  Final  Rule,  I 
believe  the  applicant  should  have  the 
right  to  appeal  on  an  interlocutory  basis, 
but  with  streamlined  procedures, 
directly  to  the  Full  Commission.  Such  an 
appeal  should  be  handled  in  an 
expeditious  manner. 

I  note  that  I  am  not  persuaded  that  my 
position  on  an  interlocutory  appeal 
process  for  the  applicant  leads  ipso 
facto  to  the  inevitable  conclusion  that 
there  must  be  public  participation  in  the 
pre-filing  consultation  process.  I  view 
those  two  issues  as  wholly  separate  and 
unrelated,  because  the  general  pubUc 
and  the  applicant  stand  in  two 
completely  different  postures  at  that 
point  in  the  overall  relicensing  process, 
including  the  later  formal  proceedings 
triggered  once  an  application  is  filed 
with  the  Commission.  The  general  public 
will  have  full  participation  and  effective 
remedies  on  any  resource  issue  after  the 
application  is  filed  and,  thus,  is  not 


boimd  in  any  way  by  the  Director's 
decisions  in  the  pre-filing  consultation 
process.  Compare  that  result  with  the 
applicant's  potential  dilemma  inherent 
in  the  Final  Rule,  as  discussed  above, 
where  the  Director's  decision  de  facto 
could  bind  the  applicant  as  a  practical 
matter.  I,  therefore,  believe  that  there  is 
a  persuasive  disassociation  of  the 
applicant  interlocutory  appeal  issue  and 
the  pubUc  participation  issue  in  this  rule. 
Finally,  I  would  highlight  the  standard 
for  studies  requested  by  resource 
agencies  adopted  in  the  Final  Rule.  (Slip 
op.  at  p.  84  and  associated  regulatory 
text).  Where  a  dispute  is  referred  to  the 
Director  for  resolution  over  the  need  for 
and  substance  of  a  particular  study,  the 
resource  agency  will  be  required  to 
demonstrate  that  the  proposed  study  is 
consistent  with  "generally  accepted 
practice"  for  such  analyses  in  terms  of 
both  the  objectives  of  the  study  and  the 
scope  and  methodology  of  the  study. 
This  new  standard  will  provide  a  critical 
balancing  factor  in  the  consultative 
process  to  ensure  that  potential 
applicants  are  not  required  to  conduct 
unnecessary,  unreasonable  or 
extraordinary  studies,  which  may  be 
requested  otherwise  for  any  number  of 
reasons  or  purposes  unrelated  to  or 
inconsistent  with  the  conduct  of  the 
relicensing  process  en\isioned  by 
Congress  in  ECPA.  In  the  event  of  any 
disputes  over  studies  between  potential 
applicants  and  resource  agencies,  the 
Director  should  complete  a  careful 
scrutiny  of  any  requested  study  in 
dispute  and  require  the  resource  agency 
to  demonstrate  persuasively  that  the 
study,  as  a  matter  of  fact,  is  necessary, 
reasonable  and  fully  consistent  with 
generally  accepted  practice. 

4.  Applicability  of  Section  4(e)  to 
Relicensing  Proceedings 

The  majority  cites  to  its  decision  in 
the  City  of  Pasadena  Water  and  Power 
Department  case  (see  footnote  Na  138 
in  Final  Rule  slip  opinion  at  136)  where 
it  determined  that  section  4(e) 
mandatory  conditioning  authority 
applied  to  relicensing  proceedings.  I 
note  that  I  strongly  disagreed  with  the 
majority's  decision  in  that  case  and 
issued  a  vigorous  dissent  Therefore,  it  is 
unnecessary  for  me  here  to  reiterate  my 
arguments  as  to  why  I  believe  the 
majority  erred  in  applying  section  4(e) 
authority  to  relicensing  proceedings.  I 
would  note,  however,  that  the  majority's 
decision  to  incorporate  implementation 
of  section  4(e)  for  reUcensing  in  the  10(j) 
process  exacerbates  significantly  the 
problems  discussed  in  my  dissent 
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5.  Applicability  of  Section  18  to 
Relicensing  Proceedings 

The  majority  has  included  in  the  Final 
Rule  a  determination  that  the  authority 
of  the  Interior  and  Commerce 
Departments  to  prescribe  fishways  for 
projects  under  section  18  of  the  FT*A 
applies  to  relicensing  proceedings.  I 
disagree  with  this  determination. 

The  majority's  decision  unnecessarily 
jeopardizes  two  important 
Congressional  interests  in  Commission 
relicense  proceedings:  to  protect  the 
interests  of  the  investors  and  the 
project's  customers.  (See  the  dissenting 
opinion  in  City  of  Pasadena  Water  and 
Power  Department,  46  FERC  \  61,004 
(1989)).  The  Commission's  Lynchburg 
decision  cited  in  the  Final  Rule,  held 
inter  alia,  that  the  authority  to  prescribe 
fishways  could  be  reserved  by  the 
responsible  agencies  prior  to  the 
Commission's  issuance  of  an  original 
license.  However,  this  reserved 
authority  had  to  be  expressly  requested 
by  the  responsible  agencies  and 
expressly  included  in  the  license.  39 
FERC  \  61,079  at  p.  61,219. 

If  such  authority  was  reserved  in  an 
original  license  and  never  acted  on,  I 
seriously  question  whether  carrying  that 
reserved  authority  into  a  relicense 
proceeding  would  be  appropriate  edter 
30,  40  or  50  years  of  operations.  The 
design  and  installation  of  fishways  at 
hydroelectric  projects  is,  generally 
speaking,  very  cosUy  in  terms  of 
construction,  operation  and 
maintenance  costs,  and  potential 
negative  impact  on  project  operations 
and  power  generation.  A  potential 
licensee  should  be  given  the  opportunity 
to  include  in  any  economic  feasibility 
assessment  a  reasonable  estimate  of 
expected  futuire  expenses.  It  is 
unreasonable  to  issue  a  license  to  an 
applicant  and  not  at  least  put  the 
licensee  on  notice  that  significant 
expenses  are  yet  to  come,  or  to  let 
decades  pass  without  any  action  under 
the  reserved  authority. 

With  respect  to  relicense  applications 
that  propose  to  do  nothing  more  than 
continue  the  existing  operation  without 
any  modifications,  it  appears  to  me  to  be 
grossly  inappropriate  to  permit  Interior 
or  Commerce  to  require  the  design, 
construction,  operation,  and 
maintenance  of  costly  fish  passage 
facilities  without  requiring  Interior  or 
Commerce  to  meet  at  least  some 
threshold  standard  of  extraordinary 
circumstances.  If  the  responsible 
agencies  did  not  request  or  have  the 
Commission  expressly  reserve  the 
authority  to  prescribe  fishways  during 
the  processing  of  an  original  license,  or 
if  it  was  reserved  but  never  used  during 


the  original  term  of  the  license,  those 
agencies  should  carry  a  heavy  burden  of 
proof  when  attempting  to  impose  this 
requirement  during  the  processing  of  a 
relicense  apphcation. 

Moreover,  I  believe  that  it  is  the 
responsibiUty  of  the  Commission  to 
evaluate  and  determine  whether  the 
request  of  Interior  or  Commerce  to 
prescribe  fishways  is  necessary  or 
appropriate  in  a  reUcense  proceeding 
under  the  general  rubric  of  "equal 
consideration"  of  all  power  and 
resource  values.  The  language  contained 
in  section  18  does  not  clearly  indicate 
that  Interior  and  Commerce  have  an 
unquestionable  right  to  impose  fishways 
on  a  "relicense"  applicant  Indeed,  as 
the  Final  Rule  itself  points  out  (slip  op. 
at  p.  22),  the  legislative  history  of 
section  18  is  sparse,  and  nothing  in  it 
indicates  section  18  does  or  should 
automatically  apply  to  relicensing 
proceedings. 

I  also  place  considerable  significance 
fit)m  a  statutory  construction 
perspective  on  the  decision  of  Congress 
to  enact  the  section  15  process  in  the 
Electric  Consumer  Protection  Act  of 
1986  (ECPA).  1  find  it  inexplicable  that 
Congress  would  have  enacted  section  15 
with  regard  to  the  subject  of  fish  and 
wildlife  recommendations  more 
generally,  if  there  was  any  conceivable 
argimient  that  section  18  should  apply  to 
relicensing.  In  the  alternative,  if  section 
18  was  deemed  to  apply  to  rolicensing. 
Congress  surely  woidd  have  noted  that 
and  rationalized  its  application  as  pari 
of  section  15. 

For  these  reasons,  I  believe  the 
majority's  decision  to  automatically 
apply  section  18  to  relicense 
proceedings  is  incorrect  and  I  dissent  on 
that  issue. 

ft  Public  Participation  During  Pre-filing 
Consultation 

The  majority  adopts  in  S  16.8 
"Consultation  Requirements,"  a  new 
requirement  for  formal  public 
participation  in  the  joint  meeting  of  the 
applicant  and  the  resource  agencies 
imder  paragraph  (b)(3)  in  the  first  stage 
of  mandatory  pre-filing  consultation. 
The  purpose  of  the  meeting  is  for  the 
applicant  and  the  resource  agencies  to 
review  the  applicant's  information 
package  and  to  discuss  the  data  and 
studies  to  be  provided  by  the  applicant 
in  the  relicensing  process.  The  apphcant 
under  §  16.8(i).  must  give  prior  public 
notice  and  also  now  make  available  to 
the  public  the  same  information  package 
provided  to  the  pertinent  agencies. 
Members  of  the  public  in  attendance  at 
the  joint  meeting  now  are  entiUed  to 
participate  fully  and  express  their  views 
regarding  resource  issues  that  should  be 


addressed  in  any  new  license 
application.  Also,  at  the  discretion  of  the 
existing  hcense  applicant  the  public  can 
participate  in  the  site  visit  held  for 
officials  of- the  pertinent  agencies 
coincident  with  the  joint  meeting.  This 
new  requirement  for  public  participation 
in  the  joint  meeting  is  justified  on 
several  grounds  by  the  majority  in  the 
preamble  (slip  op.  125-129). 

With  all  due  respect  for  my  colleagues 
in  the  majority,  I  believe  they 
fundamentally  have  misapprehended 
the  pubhc  participation  comments  of 
certain  parties  in  response  to  the  NOPR. 
There  clearly  was  no  need  for  the 
majority  to  concoct  a  regulatory 
requirement  for  pjjblic  participation  in 
the  pre-filing  consultation  stage  of  the 
Final  Rule's  relicensing  process.  I 
believe  that  in  fact  the  procedure 
adopted  by  the  majority  has 
imnecessarily  complicated  the  pre-filing 
process  and,  indeed,  may  work  to 
inhibit,  rather  than  facilitate,  meaningful 
public  participation  at  this  stage  of  the 
relicensing  process.  I,  therefore,  feel 
compelled  to  dissent  as  to  this 
requirement 

Nothing  in  the  Federal  Power  Act 
(FPA)  or  ECPA  requires  that  the 
Commission  provide  for  formal  public 
participation  in  the  consultation  process 
that  precedes  a  formal  hcense 
application  proceeding  for  either 
original  hcensing  or  relicensing.  Indeed, 
FPA  section  15,  as  amended  by  ECPA. 
contains  specific  provisions  requiring 
advance  notice  to  the  public  of  an 
existing  licensee's  intent  to  file  an 
apphcation  for  a  new  hcense.  It  also 
requires  that  extensive  data  pertaining 
to  the  project  be  made  available  to  the 
pubUc  at  the  time  of  the  advance  notice. 
Yet  Congress  did  not  accompany  these 
provisions  with  an  expansion  of  the 
pubUc's  existing  right  to  participate  as 
interveners  in  formal  Ucense  application 
proceedings.  So,  it  is  clear  that  tiie 
majority  has  chosen,  in  its  discretion,  to 
establish  such  a  right  even  though  it  is 
not  required  by  statute. 

Moreover,  I  beheve  that  the 
Commission's  ciurent  hcensing  process, 
which  begins  with  the  filing  of  an 
acceptable  hcense  or  new  license 
apphcation,  provides  ample  opportunity 
for  meaningful  pubhc  participation. 
Following  the  acceptance  of  an  original 
or  new  hcense  apphcation,  the 
Commission  pubhcly  notices  the 
apphcation.  'The  notice  contains 
pertinent  details  describing  the  location, 
design,  and  mode  of  operation,  as  well 
ss  other  facts  related  to  the  proposed 
project  that  can  be  used  to  determine 
the  potential  impact  the  proposed 
project  may  have  on  the  environment. 
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The  notice  also  provides  enough 
information  for  tiie  public  to  assess 
whether  riparian  or  other  property  rights 
will  be  affected  by  the  proposed  project. 

The  public  is  given  an  opportunity  to 
meaningfully  participate  in  the  Ucense 
proceeding  as  parties  by  filing  a  motion 
to  intervene  within  the  time  prescribed 
in  the  public  notice.  Becoming  a  party  in 
a  license  proceeding  entitles  one  to 
receive  all  Kled  documents  in  the 
proceeding,  and  participate  fully  at  each 
stage  of  the  formal  proceeding,  and  also 
ensures  the  right  to  seek  an  appeal  or 
rehearing  of  any  Commission  action  that 
may  be  perceived  by  a  party  to  be 
adverse  to  its  interest.  In  any  and  every 
imaginable  situation,  the  Commission,  if 
persuaded  on  the  merits  by  any  party's 
arguments,  has  more  than  ample 
authority  in  relicensing  to  address  any 
resource  issue  and  adequately  remedy 
any  IdentiHed  environmental  problem. 
The  timing  of  this  public  participation 
does  not  diminish  one  iota  the 
Commission's  available  authority  to 
efficiently  and  effectively  respond  to 
any  and  all  environmental  concerns, 
even  where  additional  analysis  or  study 
may  be  necessary.  If  rehearing  if  sought 
nnd  then  subsequently  denied  by  the 
Commission,  a  party  has  a  right  to  seek 
judicial  review  of  the  Commission's 
decision. 

In  the  relicensing  context,  an  existing 
licensee  is  required  to  notify  the 
Conunission  five  years  prior  to  the 
expiration  of  its  license  whether  or  not  it 
will  api^y  for  a  new  Ucense  for  the 
project  (the  "notice  of  intent"  or  "NOH. 
Concurrent  with  this  notification,  and  as 
noted  above,  the  existing  licensee  must 
make  extensive  information  about  the 
project  available  for  public  inspection  at 
its  business  offices.  Upon  receipt  of  the 
existing  licensee's  notice  of  intent,  and 
years  befon  a  fonnal  Ucense  application 
is  filed  at  the  Commission,  the 
Commission  issues  a  public  notice  in  the 
local  newspaper  that  identifies  the 
project  and  states  when  and  where  the 
project  information  is  available.  There 
is,  quite  simply,  no  need  for  and  no  real 
benefit  bom  formal  public  participation 
in  the  pre-filing  consultation  process  at 
this  time,  because  no  application  has  yet 
been  filed  with  the  Commission  that 
would  trigger  a  fonnal  licensing 
proceeding.  However,  I  believe  that 
active,  but  informal  public  involvement 
can,  and  indeed  should,  begin  at  this 
point  in  the  relicensing  process  without 
the  need  for  additional  reg\ilatory 
requirements  adopted  by  the  majority. 

Any  interested  person  or  entity,  for 
example,  has  the  opportunity  at  this 
time  to  contact  the  applicant  in  order  to 
find  out  more  about  the  project  Once  an 


interested  person  or  entity  has  reviewed 
the  information  made  publically 
available  pursuant  to  the  NOI,  a 
preliminary  assessment  of  the  impacts 
caused  by  the  project  can  be  made  in 
order  to  develop  an  informal  dialogue 
with  the  applicant  as  to  how  to  resolve 
potential  problems.  There  is  ample 
opportunity  during  the  remainder  of  the 
consultation  process  to  work  informally 
with  the  applicant  to  discuss  perceived 
problems.  Cleariy,  active  public 
discussion  at  this  stage  of  the  process 
provides  a  precious  "early  warning" 
advantage  to  the  applicant.  This  "early 
warning"  can  be  used  by  the  applicant 
to  effectively  respond  to  what  could 
otherwise  become  after  the  fding  of  an 
application,  a  protracted  bureaucratic 
process  that  would  include  appeals  and 
rehearings  and,  possibly,  evidentiary 
trial-type  hearings  before  administrative 
law  judges.  This  potential  consequence 
is  obviously  not  in  the  applicant's  best 
interest  and  should  provide  the 
incentive  necessary  for  the  applicant  to 
pursue  meaningful  discussion  with  alJ 
interested  parties. 

In  addition  to  contacting  and  working 
closely  with  the  applicant,  interested 
persons  or  entities  also  have  the 
opportunity  to  approach  the  state  or 
Federal  resource  agencies  at  this  early 
stage  in  the  process  to  either  assist  or 
seek  assistance  in  reviewing  potential 
problems.  For  these  reasons,  I  conclude 
that  rules  requiring  formal  public 
participation  prior  to  the  time  an 
acceptable  license  application  is  filed 
are  neither  legally  required  nor 
necessarily  an  appropriate  policy.  As 
discussed  above,  there  is  ample 
opportimity  for  the  public  to  get 
involved  informally  during  the  time 
frame  of  the  pre-filing  consultation 
process,  should  anyone  wish  to  do  so. 

However.  I  do  not  mean  to  diminish 
the  genuine  concern  my  colleagues 
obviously  feel  about  ensuring  public 
involvement  at  the  earliest  stage  in  the 
relicensing  process.  Requiring  the 
potential  appUcant  to  hold  a  public 
meeting  at  or  near  the  site  of  the  existing 
project  to  obtain  the  views  of  the  public 
regarding  resource  issues  that  should  be 
addressed  in  any  application  for  new 
license  would  have  been  an  acceptable, 
and  in  my  view  more  prudent, 
alternative  method  of  guaranteeing 
public  involvement  prior  to  die  actual 
filing  of  an  application.  To 
accommodate  the  meeting  participants' 
varying  work  schedules,  die  public 
meeting  could  have  included  both  day 
and  evening  sessions,  and  the  potential 
applicant  could  have  been  required  to 
publish  advance  notice  of  the  meeting  in 
a  local  daily  or  weekly  newspaper.  In 


addition,  the  potential  applicant  could 
have  been  required  to  make  audio 
recordings  or  transcripts  of  the  meeting, 
and  further  required  to  make  a  copy  of 
the  record  available  to  the  Commission 
and  any  resource  agency  that  requests 
one. 

The  formalized  regulatory  method 
adopted  by  the  majority,  in  my  view. 
unjustifiably  encroaches  on  state  public 
participation  prerogatives  by  strongly 
encouraging  state  agencies,  if  not  all  but 
requiring  them,  to  participate  with  the 
applicant  and  the  interested  public  at  a 
public  meeting  prior  to  the  filing  of  an 
application  with  the  Commission.  Such  a 
requirement  will  likely  have  a  chilling 
effect  on  open  and  candid  exchanges 
between  resource  agencies  and  the 
applicant.  In  addition,  such  a  procedure 
will  encourage  posturing  by  various 
interest  groups  and  resource  agencies 
for  their  respective  constituencies  at  a 
stage  when  candor  and  cooperation  are 
most  important.  Including  private 
organizations  with  narrow  parochial 
concerns  at  this  stage  of  the  process 
also  clearly  risks  meetings  that  will  be 
too  large  and  unwieldy  to  control  with 
numerous  requests  for  otherwise 
unjustified  studies  and  analysis.  Since 
the  public  meeting  is  at  such  a 
preliminary  point  in  the  process, 
interests  of  the  various  parties  could, 
and  in  all  likelihood  will,  change  by  the 
time  the  application  is  filed.  And,  of 
course,  the  eventual  formal  application 
may  be  changed  materially  bom  the 
proposal  at  the  time  of  the  NOI  and  the 
beginning  of  the  pre-filing  consultation 
process  with  the  resource  agencies.  And, 
indeed,  that  is  one  of  the  several 
objectives  of  the  process  prior  to  filing 
of  the  formal  application,  i.e.  developing 
the  most  acceptable  form  of  application 
to  be  filed. 

Moreover,  under  this  rule  the 
applicant  is  now  required  to  set  up  this 
public  meeting  as  part  of  its  compliance 
responsibilities  with  our  relicensing 
regulations.  Presumably  failure  to  do  so 
could  cause  the  appHcation  to  be 
patently  deficient  or  at  least  deficient, 
even  if  all  other  requirements  imposed 
by  our  regulations  were  adequately  met. 
Ironically,  original  license  applicants  are 
not  required  to  do  this  under  the 
Commission's  current  regulations, 
because  the  Commission  heretofore  has 
not  considered  it  necessary  or 
appropriate,  even  though  original 
licenses  govern  construction  of 
completely  new  projects,  while 
reUcensing  will  govern  consideration  of 
existing  projects  already  constructed 
and  operating.  Such  a  requirement  for 
relicense  applicants  in  my  view  is 
without  any  public  interest  justification. 
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certainly  without  any  basis  in  law,  and 
in  all  likelihood  will  counterproductively 
disserve  the  clear  public  interest  and 
Congressional  intent  in  an  expeditious 
and  effective  relicensing  process. 

Two  other  aspects  of  the  majority's 
new  public  participation  requirement 
cause  serious  concerns.  First,  the  ' 
confidentiality  provisions  of  the  NOPR 
and  the  earlier  drafts  of  the  final  rule 
have  been  adjusted  now  to  reflect  the 
formal  and  mandatory  participation  of 
the  public  in  the  first  joint  meeting  of  the 
applicant  and  the  resource  agencies.  In 
some  respects,  those  adjustments  will 
serve  to  tilt  the  confidentiality  approach 
against  the  existing  license  applicant 
and  extend  certain  competitive 
advantages  to  new  competing 
applicants,  solely  because  of  the  new 
public  participation.  I  view  that  result  as 
generally  contrary  to  the  clear  intent  of 
Congress  for  at  least  a  "level  playing 
field,"  if  not  more,  for  existing  licenses 
in  ECPA.  Second,  I  am  fearful  that 
public  participation  now  in  only  the  first 
joint  meeting  will  be  argued  by 
proponents  as  providing  only  a  symboUc 
participation  gesture.  They  will 
probably  demand  full  pubUc 
participation  throughout  the  entire  pre- 
filing  consultation  process  as  the  only 
way  to  deal  responsibly  with  the  pubhc. 
Thus,  this  first  step  in  that  direction 
could,  in  the  absence  of  future  restraint 
by  the  majority,  become  a  slippery  slope 


to  the  demise  altogether  of  the  important 
consultative  process  with  resource 
agencies. 

Conclusion 

Many  challenging  and  difficult  issues 
have  been  resolved  to  my  satisfaction  in 
the  formulation  of  this  Final  Rule.  For 
that  reason,  I  concur  generally  with 
regard  to  this  order.  At  the  same  time, 
the  issues  discussed  above  will  play  a 
critical  role  in  the  overall  adequacy  of 
the  relicensing  process  over  the  next 
several  years.  I  would  have  preferred 
strongly  to  have  the  Final  Rule  adopt 
more  acceptable  positions  on  those  key 
issues.  Nonetheless,  it  is  time  to  act  on 
the  long  pending  NOPR  and  provide 
some  measure  of  general  regulatory 
certainty  and  predictability  in  this 
important  area  of  our  responsibilities. 
For  that  reason,  I  support  going  forward 
today.  But,  at  the  same  time,  1  believe 
the  Conunission  on  rehearing  must 
address  and  remedy  the  serious 
problems  I  have  outlined  in  this 
separate  opinion  in  order  to  finish  the 
job  begun  by  Congress  with  the 
enactment  of  ECPA  in  1986  and 
advanced  by  the  NOPR  last  year. 

For  these  reasons,  I  concur  in  part  and 
dissent  in  part. 
Charles  A.  Trabandt, 
Commissioner. 

Moler,  Commissioner,  concurring: 


I  am  delighted  that  the  final  rule  adopted 
by  the  Commission  includes  a  substantial, 
meaningful  role  for  the  public  during  the  first 
stage  of  the  prefiling  consultation  process. 

The  Commission  faces  a  formidable  task  in 
the  years  ahead  as  hundreds  of  existing 
hydroelectric  power  project  licenses  come  up 
for  relicensing.  An  eHicient.  workable 
prefiling  consultation  process  is  an  essential 
prerequisite  if  we  are  to  meet  the  challenge 
that  lies  ahead. 

The  NOPR  would  have  excluded  the  public 
from  participating  during  the  first  stage  of  the 
prefiling  consultation  process.  I  could  not 
have  supported  that  result.  By  contrast,  the 
final  rule  adopts  my  suggestions  to  provide 
the  public  information  about  an  applicant's 
plans  at  the  earliest  stage  of  the  relicensing 
process,  and  to  provide  for  public 
participation  at  the  initial  joint  meeting 
between  the  applicant  and  the  resource 
agencies. 

I  sincerely  hope  that  all  parties  involved  in 
the  prefiling  consultation  process  will  make  a 
genuine  effort  to  identify  relevant  resource 
issues  early  in  the  process,  and  to  resolve 
resource  conflicts  wherever  possible.  I 
beheve  that  active  participation  by  the 
applicants,  resource  agencies,  and  the  public 
at  large  in  the  prefiling  consultation  process, 
as  well  as  during  the  Commission's 
consideration  of  any  hcense  application,  will 
enhance  our  mutual  understanding  of  any 
issues  or  problems  that  must  be  addressed 
during  the  relicensing  process. 
Elizabeth  Anne  Moler. 
Commissioner 
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DEPARTMEMT  OF  LABOR 

Occupational  Safety  and  HMlth 
Administration 

29  CFR  Part  1926 
[Docket  No.  8-370] 
RIN  1211-AAM 

Underground  Conatruction 

AOmcv:  Occupational  Safety  and 
Health  Administration,  Labor. 

/action:  Final  rule. 

SINMIAIIV:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  hereby 
revises  its  safety  and  health  regulations 
for  Underground  Construction  (formerly 
titled  "Tuimels  and  Shafts")  located  in 
29  CFR  1926.800.  The  revised  standard 
clarifies  the  existing  17-year  old 
standard,  covers  hazards  not  effectively 
addressed  previously,  and  reflects  the 
current  technology  and  methods  used  in 
underground  construction. 
IFFECnvc  DATS:  This  revision  of  29  CFR 
1926.800  becomes  effective  August  1. 
1989. 

AOOraas:  In  compliance  with  28  U.S.C 
2112(a).  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health.  Office 
of  the  Solicitor.  Room  S-4004.  US. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
ran  niRTHEii  mromiA-noN  coNTAcr. 
Mr.  James  Foster,  Office  of  Information 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration. 
Room  N-3637,  U.S.  Department  of  Labor. 
Washington.  DC  20210.  Telephone:  (202) 
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L  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (CWHSA)  [40 
U.S.C  327  et  seq.)  in  1969  by  adding  a 
new  section  107  (40  U.S.C.  333)  to 
provide  employees  in  the  construction 
industry  with  a  safer  work  environment 
and  to  reduce  the  frequency  and 
severity  of  construction  accidents  and 
injuries.  The  amendment  commonly 
known  as  the  Construction  Safety  Act 


[Pub.  L  91-54;  August  9.  I960], 
significantiy  strengthened  employee 
protection  by  providing  for  occupational 
safety  and  health  standards  for 
employees  of  the  building  trades  and 
construction  industry  in  Federal  and 
Federally-financed  or  Federally-assisted 
construction  projects. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  OSH  Act),  [29  U.S.C.  651 
et  seq.]  authorized  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  Construction  Safety  Act 
as  occupational  safety  and  health 
standards  under  the  OSH  Act. 
Accordingly,  the  Secretary  adopted  the 
construction  standards  which  were 
issued  under  the  Construction  Safety 
Act  in  29  CFR  Part  1518  as  OSHA 
standards  on  May  29, 1971  (36  FR  10466) 
and  redesignated  these  rules  as  29  CFR 
Part  1926.  on  December  30. 1971  (36  FR 
25232).  The  standard  entiUed  "Tunnels 
and  Shafts."  {  1926.800.  was  adopted  as 
an  OSHA  standard  in  Subpart  S  of  Part 
1926  as  part  of  this  process.  Section 
1926.800  protects  underground 
construction  workers  from  hazards  such 
as  cave-ins,  contaminated  atmospheres, 
fires  and  explosions,  haulage  and 
hoisting  operations,  and  floods. 

In  1971,  two  major  tunnel  disasters,  in 
Sylmar,  California,  and  in  Port  Huron. 
Michigan,  prompted  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  to  ask  the  Agency's 
construction  safety  standards  staff  and 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  (established  under  section  107 
of  the  Construction  Safety  Act  and 
section  7(b)  of  the  OSH  Act)  to  study  the 
existing  rules  and  to  recommend  any 
necessary  cheuiges.  The  ACCSH  formed 
a  subcommittee  on  tunnels,  which  met 
on  January  31, 1972,  Febmary  8  and  22. 
1972,  and  on  November  1. 20,  and  21. 
1972.  The  full  ACCSH  met  on  August  30, 
1972,  December  14, 1972.  June  19. 1973. 
and  July  25, 1973.  The  ACCSH  submitted 
its  reconmiendations  to  the  Secretary  of 
Labor  on  July  25. 1973  (Ex.  1:15). 

On  the  basis  of  the  ACCSH's  findings. 
OSHA  proposed  revisions  to  the 
tunneling  regulations  on  March  18, 1974 
(39  FR  10216).  A  public  hearing  on  the 


1974  proposal  was  held  in  Washington, 
DC  on  June  26. 1974.  The  testimony  and 
comments  received  in  connection  with 
this  hearing  have  been  entered  into  the 
record  of  the  present  rulemaking  (Ex. 
1:19-28).  Based  on  these  comments  and 
changes  in  the  industry,  OSHA  decided 
to  withdraw  the  1974  proposal  and  to 
publish  a  revised  proposed  rule. 

OSHA  issued  a  new  proposal  to 
revise  29  CFR  1926.800  on  August  5. 1983 
(48  FR  35774).  Prior  to  that  date,  the 
ACCSH  reviewed  and  made 
recommendations  on  several  drafts  of 
the  revised  proposal  at  several  meetings 
(Ex.  2-5).  At  those  meetings,  the 
Committee  consistenUy  urged  OSHA  to 
initiate  rulemaking  on  a  new  proposal 
(Ex.  2,  pp.  136-138:  Ex.  3,  p.  134;  Ex.  4. 
pp.  8-124).  The  transcript  of  the 
ACCSH's  deliberations  on  the  various 
drafts  has  been  entered  into  the  record 
(Ex.  1,  4,  7,  and  8  [Ex.  1  includes  the 
ACCSH's  transcripts  prior  to  March  18, 
1974]).  The  Committee's  comments,  and 
those  of  other  interested  parties,  have 
been  carefully  analyzed  in  connection 
with  the  proposed  and  final 
rulemakings.  Many  of  the  changes  in  the 
standard  proposed  in  1983  reflect  the 
Committee's  recommendations  and 
suggestions.  Relevant  ACCSH 
comments  and  recommendations  were 
discussed  in  the  Summary  and 
Explanation  section  of  the  Notice  of 
Proposed  Rulemaking. 

Conunents  on  the  1983  proposal  were 
received  from  52  sources  including 
individuals,  businesses,  labor  unions, 
state  governments,  federal  agencies,  and 
trade  associations.  An  informal  public 
rulemaking  hearing  was  held  on  March 
13-15, 1984,  to  examine  pertinent  issues 
including  those  specified  in  a  notice 
published  on  December  19, 1983  (48  FR 
56087).  Following  the  hearing. 
Administrative  Law  Judge  Charles  P. 
Rippey  allowed  60  days  for  the 
submission  of  post-hearing  comments 
and  30  days  for  the  submission  of 
argument  and  briefs.  Judge  Rippey 
certified  the  800-page  hearing  transcript 
and  all  related  submissions  to  OSHA 
and  officially  closed  the  record  on 
October  24, 1984. 

After  the  close  of  the  record,  OSHA 
received  new  relevant  data  developed 
by  a  contractor,  JRB  Associates/ 
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Science  Applications  International 
Corporation  (JRB/SAIC).  The  new 
information  affected  costs  attributable 
to  xmderground  (Construction  activities 
which  would  be  classified  as  "gassy"  or 
"potentially  gassy."  The  contractor  also 
provided  estimates  related  to  the  cost  of 
providing  permissible  ventilation 
systems,  with  and  without  reversible 
controls  at  the  surface.  OSHA  decided 
to  place  the  data  into  the  record  (Exhibit 
#54).  to  invite  the  pubhc  to  review  it 
and  to  permit  the  submission  of  written 
comments  on  the  contractor's  report 
Accordingly.  OSHA  reopened  the  record 
for  this  limited  piupose  for  60  days  (50 
FR  33357.  August  19, 1985).  Copies  of  the 
report  were  sent  to  those  who  had 
participated  at  the  hearing.  OSHA 
received  no  comments  challenging  the 
contents  and  conclusions  reported  in  the 
JRB/SAIC  study. 

OSHA  appreciates  the  contribution  of 
the  parties  who  assisted  in  assembling 
the  record  during  this  rulemaking. 
OSHA  has  developed  this  Final  Rule 
based  on  a  full  consideration  of  the 
entire  record  of  this  proceeding, 
including  the  materials  discussed  or 
relied  on  in  the  proposal,  the  record  of 
the  hearing,  and  all  written  comments 
and  exhibits  received. 

Accidents  resulting  in  injuries  and 
fatalities  continue  to  occur  during 
underground  construction  operations 
despite  the  promulgation  of  the  OSHA 
Construction  Standards  in  1971.  An  in- 
depth  discussion  of  the  hazards 
appeared  in  the  Notice  of  Proposed 
Rulemaking  published  on  August  5, 1983 
(48  FR  35774).  OSHA  has  determined 
that  these  hazards  pose  a  significant 
risk  to  the  underground  construction 
industry  and  that  the  requirements 
contained  in  this  revision  of  29  CFR 
1926.800  are  reasonably  necessary  to 
protect  against  that  risk.  For  a  further 
discussion  of  significance  of  risk,  see 
Section  in.  Summary  of  the  Regulatory 
Impact  and  Regulatory  Flexibility 
Assessment 

In  accordance  with  section  6(b)(8),  29 
U.S.C.  655(b)(8),  of  tiie  OSH  Act  OSHA 
has  reviewed  various  national 
consensus  standards,  such  as  ANSI 
AlO.16-1981,  Safety  Requirements  for 
Construction  of  Timnels.  Shafts,  and 
Caissons;  ANSI/NFPA  58-1986,  Storage 
and  Handling  of  Liquified  Petroleum 
Gases;  and  ANSI/NFPA  495-1985, 
Manufacture,  Transportation,  Storage, 
and  Use  of  Explosive  Materials,  that 
cover  working  conditions  addressed  in 
this  Final  Rule.  Where  appropriate. 
OSHA  has  incorporated  provisions  bom 
those  national  consensus  standards  as 
part  of  the  Final  Rule.  OSHA  believes 
that  the  final  standard  will  better 


effectuate  the  purposes  of  the 
Occupational  Safety  and  Health  Act  of 
1970  than  the  national  consensus 
standards  which  have  not  been  made  a 
part  of  this  Final  Rule,  because  this 
Final  Rule  is  more  comprehensive  and 
provides  greater  flexibility  in  its 
requirements  for  safety. 

n.  Sununary  and  Explanation  of  the 
Final  Rule 

In  light  of  the  testimony  at  the  public 
hearing  and  the  written  comments. 
OSHA  has  modified  aspects  of  the  1983 
proposal.  The  following  table  Usts  those 
portions  of  the  proposal  that  remain 
unchanged  or  those  that  have  been 
revised  only  editorially,  not 
substantively.  The  reasons  supporting 
the  Final  Rule,  including  any  significant 
modifications  of  the  1983  proposal,  are 
discussed  below  and  in  the  narrative 
accompanying  the  proposal  (48  FR 
35777-35809). 
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Paragraph  (a)  Scope  and  Application 

Proposed  paragraph  (a)(1)  stated  that 
the  revised  standard  would  apply  to 
underground  tunnels,  shafts,  chambers, 
passageways,  and  cut-and-cover 
excavations  which  have  been  covered 
sufficienUy  to  present  the  underground 
construction  hazards  addressed  in  the 
standard.  It  should  be  noted  that  the 
current  standard  has  been  applied  to 
certain  cut-and-cover  excavations  since 
1976.  Since  1979,  it  has  apphed  to  any 
phase  of  cut-and-cover  operations  being 
conducted  during  and  as  part  of  the 
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construction  of  tunnels  which  also  have 
been  covered  so  as  to  create  conditions 
in  which  hazards  characteristic  of 
tunnel  operations  are  present  (See 
OSHA  Instruction  STU  3.11.  Dec.  10. 
1979)  (Ex.  15-5).  In  the  Final  Rule, 
paragraph  (a)(1)  remains  as  proposed 
except  that,  as  a  result  of  several 
comments,  the  reference  to  cut-and- 
cover  excavations  has  been  modified. 

A  number  of  commenters  questioned 
tlie  application  of  the  revised  standard 
to  cut-and-cover  operations  (Exs.  17-12, 
17-13. 17-24, 17-31. 17-37. 17-38, 17-45, 
and  21-13).  For  example.  Kenny 
Construction  Company  asserted  that 
there  is  no  consensus  on  the  degree  of 
cover  of  an  excavation  that  will 
correlate  to  the  hazards  addressed  in 
S  1926.B0C,  and  that  individual 
judgments  will  vary  as  to  when  hazards 
characteristic  of  tunnel  operations  are 
present  (Ex.  17-31).  Mr.  Frederick  F. 
Foote.  a  cunstruction  safety  consultant, 
commented  that  the  phrase  "sufficiently 
covered  to  present  underground 
construction  hazards"  leaves  too  much 
to  the  subjective  judj?ment  of  OSHA 
compliance  officers  (Ex.  17-12). 

OSHA  was  also  urged  to  develop  a 
separate  standard  for  cut-and-cover 
operations  (Ex.  17-13).  However,  the 
cut-and-cover  proposal  was  strongly 
endorsed  by  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America. 
Joseph  L  Durst.  ]r..  Director  of  the 
Union's  Health  and  Safety  Department 
characterized  the  inclusion  of  cut-and- 
covered  excavations  as  "one  of  the  most 
improved  elements  of  this  proposal"  and 
stated  that  it  filled  a  void  between  the 
current  underground  construction 
standard  and  the  excavation  standards 
at  29  CFR  1926.652  and  1926.655  (March 
1984  Hearing  Transcript  at  pp.  768-768). 

In  the  Final  Rule.  OSHA  has  revised 
the  application  of  the  standard  to  cut- 
and-cover  excavations  by  stating  that  if 
the  excavation  is  covered  so  as  to  create 
conditions  chracteristic  of  underground 
construction  and  the  excavation  is  also 
physically  connected  to  other  ongoing 
underground  construction  operations 
which  are  within  the  scope  of  this 
section,  then  the  cut-and-cover 
excavation  is  also  within  the  scope.  For 
example,  a  cut-and-cover  subway 
station  that  has  active  tunneling 
operations  at  either  end  of  it  would  be 
within  the  scope  of  this  standard 
because  the  excavation  occurring  during 
these  other  tunneling  operations  creates 
the  hazards  and  the  cover  over  the 
excavation  contains  them,  thereby 
creating  conditions  within  the  cut-and- 
covered  portion  similar  to  an  actual 
tunnel  OSHA  believes  that  this  more 
clearly  expresses  the  regulatory  intent 


without  substantively  altering  the  scope 
of  the  cxirrent  standard.  Although  OSHA 
recognizes  that  hazards  may  differ  in 
degree  from  one  worksite  to  another,  the 
Agency  cannot  explicitly  anticipate 
every  unique  circumstance  in  fashioning 
safety  and  health  standards  for  general 
application  to  underground  construction. 
In  the  last  ten  years.  OSHA  has  found 
that  the  application  of  §  1926.800  to 
certain  cut-and-cover  operations  is 
generally  well  understood  by  the 
industry  as  well  as  by  OSHA 
compliance  officers.  The  record  in  this 
proceeding  does  not  demonstrate  a  need 
for  a  separate  cut-and-cover  standard. 
Accordingly.  OSHA  will  continue  to 
apply  the  underground  construction 
standard  to  cut-and-cover  operations. 

OSHA  emphasizes  that  the  scope  of 
this  Final  Rule  remains  consistent  with 
the  overall  philosophy  expressed  in  the 
Preamble  to  the  proposal  (48  FR  35777- 
78),  that  this  standard  should  apply  to 
the  construction  of  any  underground 
facility  or  to  any  underground  operation 
that  is  physically  cormected  to  tunneling 
operations  so  as  to  present  hazards 
t3^ical  of  tunnel  construction.  Although 
OSHA  stated  (48  FR  35778)  that  certain 
pipejdcking  and  manhole  construction 
operations  would  be  covered  by  this 
standard,  it  appears  that  this  point 
needs  further  clarification.  For  example, 
one  commenter  asserted  that  pipeline 
and  manhole  work  does  not  involve  all 
of  the  same  conditions  as  tiinnel  work, 
and  recommended  that  OSHA  use  the 
criteria  of  a  passageway  excavated  by 
employees  and  equipment  working 
below  the  earth's  surface  in  determining 
the  scope  of  this  standard  (Ex.  17-24). 

OSHA  intends  that  S  1926.800  protect 
employees  working  in  both  pre-existing 
manholes  and  manholes  under 
construction  if  the  manhole  is  both 
physically  connected  to  an  active 
underground  construction  operation  and 
clso  covered  to  such  an  extent  that  the 
manhole  presents  the  underground 
construction  hazards  addressed  in  this 
section. 

OSHA  also  intends  to  apply  these 
rules  to  certain  pipejacking  operations, 
based  on  the  location  of  the  employees 
performing  the  work.  For  example,  if  an 
employee  is  working  underground,  then 
this  section  applies,  regardless  of 
whether  the  ground  support  is  advanced 
by  pushing  pipe  or  is  fabricated  within 
the  heading.  However,  if  an  employee  is 
working  outside  of  the  portal  in  an  open 
pit  (for  example,  operating  horizontal 
boring  and  pipejacking  equipment]  and 
is  not  exposed  to  underground 
construction  hazards,  then  this  section 
does  not  apply.  (That  type  of  an 
operation  is  more  appropriately  covered 


by  other  OSHA  construction  standards, 
including  Excavations  (§  1926.650-652) 
and  Confined  Spaces  (5  1928.21(b)(6).) 

Paragraph  (d)(2)  explains  that 
§  1926.800  does  not  apply  to  foundation 
operations  for  above-ground  structures 
that  are  not  physically  connected  to  an 
underground  construction  operation,  or 
to  surface  excavation,  as  both  are 
addressed  in  Subpart  P  (Excavations)  of 
this  Part;  or  to  underground  electrical 
transmission  and  distribution  lines,  as 
addressed  in  Subpart  V  (Power 
Transmission  and  Distribution]  of  this 
Part. 

OSHA  specifically  solicited  comments 
on  whether  other  types  of  construction 
should  be  exempted  horn  the  scope  of 
tliis  section  (48  FR  35778).  AT&T  (Ex.  17- 
5)  recommended  thut 
telecommunications  manholes 
specifically  be  exempted,  contending 
that  the  construction  of  manholes  is 
more  appropriately  covered  under 
Subpart  P.  OSHA  agrees  that  the 
construction  of  such  manholes  would  be 
covered  by  Subpart  P,  and  not  by 
S  1926.800,  if  such  manholes  are  not 
physically  connected  to  an  underground 
constriction  operation.  However,  it 
should  be  noted  that  once  a  manhole  is 
physically  connected  to  an  underground 
construction  job.  OSHA  believes  that  an 
employee  within  the  manhole  who  is 
exposed  to  hazards  typical  of 
underground  construction  should  be 
afforded  the  same  protections  that 
S  1926.800  provides. 

OSHA  received  comments  that 
foundation  operations  such  as 
underpinning  and  drilled-pier  shafts 
should  be  included  within  the  scope  of 
this  standard,  rather  than  excluded  (see, 
for  example.  Exs.  17-2  and  17-38). 
OSHA  has  considered  the  hazards  cited 
by  these  comments  (for  example, 
workers  who  descend  into  a  large 
machine-drilled  shaft  for  cleanup  or 
geotechnical  inspection  and  are  exposed 
to  confined  spaces,  moving  ground,  and 
bad  air)  and  has  decided  that  these 
hazards  will  be  covered  by  Subpart  P, 
S  1926.55  (Gases,  vapors,  fumes,  dusts, 
and  mists),  S  1928.57  (Ventilation),  and 
the  confined  spaces  requirements  of 
S  1928.21(b)(6).  It  should  also  be  noted 
that  Subpart  P  is  ctirrently  being  revised 
(see  52  FR  12288]  and  that  revision  will 
address  bell-bottom  pier  holes  and  other 
similar  footing  excavations.  In  addition, 
the  revision  will  address  cave-in 
protection,  air-monitoring,  and  other 
hazards  for  these  types  of  excavations. 

Several  commenters  recommended 
the  development  of  a  confined  spaces 
standard  to  cover  certain  operations — 
such  as  work  performed  by  small  crews 
and  unspecified  sizes  of  sewer  jobs 
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(Exs.  17-4. 17-6. 17-9. 17-13. 17-22. 17- 
29, 17-81).  For  example,  Mr.  Edward 
Bovee,  with  Underground  Construction 
Company,  Inc.,  (Ex.  17-37)  stated  that  a 
three-man  crew  working  on  a  sewer 
manhole  connected  to  a  sewer  main  is 
adequately  covered  in  the  California 
confined  space  sttrndard.  In  response,  it 
must  first  be  noted  that  under  this  Final 
Rule,  manhole  work  on  an  existing 
sewer  is  beyond  the  scope  of  this 
standard.  However,  for  operations 
within  the  scope  of  this  standard,  OSHA 
does  not  agree  that  employees  should  be 
excluded  from  the  additional  protections 
afforded  by  i  1926.800  simply  because  a 
crew  is  composed  of  only  three 
employees. 

A  number  of  comments  (Exs.  17-6, 17- 
13, 17-24, 17-31,  21-13)  questioned  the 
necessity  of  such  proposed  requirements 
as  two  5-per8on  rescue  crews,  a  formal 
check-in/check -out  system,  and  a  nine- 
point  safety  program,  including  flood 
control,  in  connection  with  activities 
such  as  constructing  manholes 
connected  to  sewer  systems,  setting  a 
concrete  box  culvert  or  steel  pipe  in  an 
open-cut  operation,  or  jacking  an  open- 
ended  pipe  beneath  a  highway.  OSHA 
has  addressed  these  comments 
generally  by  clarifying  (see  below)  when 
manhole  construction  and  pipe-jacking 
operations  are  to  be  considered  within 
the  scope  of  this  standard,  and  also  by 
revising  the  provisions  concerning 
rescue  crews,  safety  programs,  and 
check-in/check-out  systems  to  reflect 
the  size  or  extent  of  the  job. 

Paragraph  (b)  Access  and  Egress    • 

OSHA  proposed,  at  paragraph  (b](l]. 
a  general  requirement  written  in 
performance  language  for  safe  means  of 
access  to  and  egress  from  all  work 
stations.  OSHA  explained  that  this 
proposed  revision  was  editorial  in 
nature,  in  that  it  clarified  the  existing 
standard,  at  S  1928.800(a)(2),  by  add^ 
the  word  "egress,"  but  without  further 
change  (see  48  FR  35778).  Although 
OSHA  was  unaware  of  any  confusion 
attributable  to  the  performance  language 
in  the  current  standard,  OSHA  solicited 
comments  on  the  appropriateness  of 
including  more  detailed  access/egress 
provisions  such  as  those  found  in  the 
ANSI  and  Michigan  tunneling  standards 
(see  48  FR  35779).  The  record  does  not. 
however,  indicate  a  need  for  more 
detailed  provisions,  so  the  current 
standard,  with  editorial  revision,  is 
retained  in  this  Final  Rule. 

OSHA  has  revised  proposed 
paragraph  (b)(2)  to  specify  the  hazard  to 
which  the  standard  is  intended  to  apply 
(see  48  FR  35779).  The  proposal  simply 
required  the  employer  to  provide 
"protection"  for  employees  walking  in 


areas  where  mobile  equipment  is 
present.  The  Final  Rule  clarifies  that  the 
hazard  contemplated  by  the  standard  is 
being  "struck  by"  such  equipment 

OSHA  has  revised  proposed 
paragraph  (b)(3)  to  reflect  comments 
made  by  Granite  Construction  (Ex.  17- 
24),  among  others  (Exs.  17-4, 17-21, 17- 
32),  who  suggested  more  flexible 
performance  language  that  allows  the 
employer  to  select  appropriate  effective 
methods  of  controlling  unauthorized 
entry. 

Paragraph  (c)  Check-in/Check-out 

Paragraph  (a)(6)  of  the  current 
standard  requires  a  check-in  and  check- 
out system  that  will  provide  positive 
identification  of  every  employee 
underground.  In  addition,  the  standard 
requires  that  an  accurate  record  and 
location  of  the  employees  be  kept  on  the 
surface. 

OSHA  proposed  to  revise  the  existing 
standard  in  two  ways:  First,  by  requiring 
a  check-in/check-out  system  at  each 
above-ground  entrance  that  would 
provide  the  employer  with  an  accurate 
record  of  each  person  underground  (see 
proposed  paragraph  (d)(1));  and  second, 
by  requiring  each  person  undergroimd  to 
wear  or  carry  a  means  of  positive 
personal  identification  (see  proposed 
paragraph  (d)(2)).  OSHA  stated  that  this 
check-in/check-out  system  would 
enable  the  employer  to  identify  how 
many  and  which  workers  are 
underground  (see  48  FR  35779). 

OSHA  solicited  comment  on  various 
methods  for  check-in  and  check-out 
especially  concerning  the  effectiveness, 
maintenance  costs,  and  any  other 
associated  problems  (see  48  FR  35780). 
In  response,  OSHA  received  numerous 
comments,  but  few  in  favor  of  the 
proposed  changes.  These  comments 
focused  on  the  four  issues  discussed 
below. 

The  first  issue  pertains  to  the  need  for 
positive  identification  of  every  employee 
imderground.  Some  commenters 
acknowledged  the  need  to  account  for 
the  number  of  employees  underground 
in  the  event  of  an  accident  to  assist 
rescue /recovery  operations  (Exs.  17-19 
and  17-21A].  Nevertheless,  they  argued 
that  the  intent  of  the  standard  is 
satisfied  by  knowing  the  number,  but 
not  necessarily  the  identities,  of 
employees  underground.  OSHA 
recognizes  that  a  check-in/check-out 
system  may  not  contribute  directly  to 
safety  during  normal  operations. 
However,  at  the  time  of  an  underground 
emergency,  such  as  a  cave-in  or  an 
explosion,  the  ability  to  determine 
accurately  the  number  tff  employees 
underground  is  of  significant  value — 
both  to  those  employees  who  may  be 


trapped  underground,  and  also  to  those 
members  of  the  rescue  crew  who  would 
be  at  risk  during  rescue  operations. 
OSHA  acknowledges  that  the  benefits 
to  be  derived  from  this  rule  pertain  most 
directly  to  having  an  accurate  count  of 
the  employees  still  underground,  rather 
than  to  knowing  the  identify  of  each 
such  employee.  Therefore.  OSHA  has 
deleted  the  positive  identification 
requirement  contained  in  the  current 
standard  at  S  1926.800(a)(6). 

The  second  issue,  closely  related  to 
the  issue  of  positive  identification  just 
discussed,  pertains  to  the  proposed 
requirement  that  each  person 
underground  wear  or  carry  a  means  of 
positive  identification.  OSHA's  rationale 
for  this  proposed  requirement  was  to 
determine  which  employees  were  still 
underground.  OSHA  further  stated  that 
the  rescue  team  cannot  be  sure  that  all 
employees  have  been  rescued  unless  a 
means  of  positive  identification  is 
provided  (see  48  FR  35780). 

One  commenter  praised  the  rule  as 
^  excellent  and  necessary,  especially  in 
*  high  risk  situations,  although  no 
rationale  was  provided  (Ex.  17-14). 
Three  commenters  criticized  the 
proposal  (Exs.  17-17, 17-19, 17-21A]  on 
the  check-in/check-out  system  (Ex. 
21A). 

OSHA  has  analyzed  the  record  ind 
does  not  find  sufficient  justification  to 
require  positive  identification  to  be 
worn  by  each  employee  underground,  in 
addition  to  maintaining  an  accurate 
above-ground  cotmt  of  the  number  of 
employees  underground.  Although 
OSHA  expects  that  most  employers  who 
currently  use  a  system  of  identifying 
workers  who  are  underground  will 
continue  to  do  so,  the  record  fails  to 
establish  that  an  employer's  failure  to 
implement  such  a  system  subjects 
employees  to  a  greater  risk 
imderground.  Therefore,  OSHA  has 
dropped  the  proposed  requirement  that 
each  person  underground  wear  or  carry 
a  personal  identification  tag. 

The  third  issue  pertains  to  the 
elements  required  for  a  check-in/check- 
out system.  While  OSHA  did  not 
propose  specific  components  for  the 
system,  is  was  anticipated  that  a  board 
and  tags  would  be  used  (see  48  FR 
35779).  Indeed.  OSHA's  experience 
under  the  current  standard  has  been 
that  employers  typically  use  a  brass  tag 
system.  Moreover,  the  use  of  the  term 
"record"  in  both  the  current  standard 
and  the  proposal  certainly  implies  a 
tangible  component  such  as  a  written 
list  or  a  board  with  tags. 

Some  commenters  aigued  that  the 
proposed  language  was  too  stringent 
particularly  on  smaller  jobs  where  a  less 
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formal  system  may  be  just  as  effective 
and  less  burdensome  (Exs.  17-21A.  17- 
32.  and  17-33).  For  example,  C  and  B 
Construction  Company  (Ex.  17-33) 
contended  that  the  brass  tag  system  was 
unnecessary  for  crews  of  up  to  10  men. 
On  the  other  hand.  Air  Products  and 
Chemicals,  Inc.  (Ex.  17-30)  and  Perini 
Corporation  (Ex.  17-23)  endorsed  a 
brass  tag  system.  OSHA  agrees  that  the 
brass  tag  system  is  a  good  method  of 
accounting  for  employees  tmderground 
and  does  not  want  to  discourage  its  use. 
Nevertheless,  OSHA  sees  merit  in  the 
assertion  that  other  methods  of 
accounting  for  personnel  underground 
may  also  be  reliable,  particularly  on 
smaller  jobs  (see  Ex.  17-21-A,  17-32, 
and  17-33).  The  true  test  of  whether  any 
system  is  reliable  is  whether  the 
employer  knows  at  all  times  the  number 
of  employees  underground.  The  record 
in  this  rulemaking  does  not  demonstrate 
the  clear  superiority  of  one  method  over 
others  generally.  Nor  does  the  record 
support  a  particular  number  of 
employees  as  the  threshold  at  which  a 
more  formal  system  involving  hardware 
of  some  kind,  such  as  the  brass-tag 
system,  should  be  required. 

Therefore.  Final  Rule  paragraph  (c) 
simply  requires  that  the  employer 
maintain  a  procedure  that  will  ensure  an 
accurate  count  of  the  number  of  persons 
underground  in  the  event  of  an 
emergency.  While  the  method  of 
compliance  is  not  prescribed  in  this 
Final  Rule,  and  may  be  effective  without 
the  use  of  a  record,  the  employer 
remains  responsible  for  assuring  that  an 
accurate  count  of  the  number  of  persons 
undergroimd  is  available  to  above- 
ground  personnel  in  the  event  of  an 
emergency  (see  paragraph  (g)(3)  below). 
Only  throu^  planning  and  routinely 
following  procedures  will  the  employer 
know  accurately  the  number  of  persons 
who  were  underground  prior  to  the 
emergency,  how  many  persons  were 
able  to  evacuate,  and  how  many 
persons  remain  to  be  rescued. 

The  fourth  issue,  which  pertains  to 
multiple  above-ground  entrances,  is 
closely  related  to  the  issue  just 
discussed.  OSHA  received  comments 
which  noted  that  requiring  check-in/ 
check-out  systems  at  multiple  entrances 
would  duplicate  recordkeeping  and  be 
extremely  impractical  for  many 
tunneling  projects  (Exs.  17-a,  17-21A. 
and  the  March  1984  Hearing  Transcript, 
p.  203).  However,  OSHA  also  received 
comment  advocating  a  requirement  that 
employers  with  jobsites  having  multiple 
points  of  access  ensure  reliable 
communication  between  the  different 
check-out  points  to  faciUtate  accounting 
for  personnel  (Ex.  17-16).  In  light  of 


these  comments,  and  the  deletion  of  the 
requirements  for  positive  identification 
and  for  a  tangible  record  above  ground 
of  each  person  underground,  OSHA  has 
also  deleted  the  requirement  for  a 
check-in/check-out  system  to  be 
maintained  at  each  above-ground 
entrance.  Nevertheless,  even  though  an 
employer's  worksite  has  more  than  one 
entrance  or  exit,  paragraph  (c)  of  the 
Hnal  Rule  requires  the  employer  by 
whatever  means  to  ensure  that  an 
accurate  count  of  persons  underground 
is  available  to  above-ground  personnel 
in  preparing  rescue  efforts.  See  also 
paragraph  (g)(3)  of  this  Final  Rule.  Thus, 
the  standard  affords  the  employer 
flexibility  in  selecting  the  appropriate 
method,  in  light  of  jobsite  conditions. 
OSHA  also  proposed  an  exemption 
from  the  check-in/check-out  system 
requirement  for  certain  underground 
facilities  where  major  construction  had 
essentially  been  completed  and 
environmental  and  structural  hazards 
had  been  eliminated.  OSHA  received 
generally  positive  response  to  this  part 
'  of  the  proposal  (see,  for  example,  Exs. 
17-13  and  17-21A)  and  has  therefore 
retained  the  exemption  in  this  Final 
Rule. 

Paragraph  (d)  Safety  Instruction 

OSHA  received  many  comments  on 
its  proposed  nine-point  safety  program 
in  which  commenters  suggested  that 
OSHA  should  require  employees  to  be 
instructed  only  in  subjects  that  were 
relevant  to  the  partioilar  worksite  (Exs. 
17-4, 17-13, 17-21A,  17-22, 17-24, 17-32). 
For  example,  the  Associated  General 
Contractors  of  America,  Inc.,  argued 
that  if  employees  are  working  in 
conditions  which  pose  no  threat  of 
Hooding,  they  should  not  have  to  be 
versed  in  flood  control  measures  (Ex. 
17-13).  OSHA  agrees  that  employees 
should  receive  instruction  in  the 
recognition  and  avoidance  of  hazards 
specific  to  their  worksite  rather  than 
receive  general,  boiler-plate  type  of 
instruction,  and  has  revised  the  rule  to 
require  only  that  employees  be 
instructed  in  topics  that  are  appropriate 
for  the  jobsite. 

In  addition,  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  suggested  that  fire  prevention 
and  protection  be  included  in  the  safety 
instruction  (Ex.  17-27).  OSHA  agrees 
that  this  would  be  consistent  with 
OSHA's  emphasis  on  prevention  of  fires 
in  underground  construction  areas  and, 
accordingly,  has  added  that  topic  to  the 
Ust. 

OSHA  has  also  clarified  that  check- 
in/check-out  should  be  part  of  the 
emergency  procedures  covered  in  the 
employer's  safety  instruction.  OSHA 


believes  that  the  effectiveness  of  the 
check-in/check-out  procedure  will  be 
proportional  to  the  effort  an  employer 
invests  in  planning,  and  also  to  how 
well  each  employee  has  been  instructed 
to  perform  his  or  her  assigned  function. 

OSHA  proposed  in  paragraphs  (e)(l] 
and  (e][3)  that  a  written  outline  of  the 
safe^  program  be  available  at  the 
jobsite  and  be  distrubuted  to  and 
discussed  with  each  employee.  As 
OSHA  noted  at  48  FR  35780,  the  current 
standard  does  not  require  a  written 
safety  program  or  a  written  outline  of 
the  safety  program,  although 
S  1926.20(b)  requires  employers  to 
initiate  and  maintain  such  accident 
prevention  programs  as  may  be 
necessary  to  comply  with  Part  1926,  and 
many  contractors  produce  written  safety 
and  health  programs  during  OSHA 
inspections  to  demonstrate  compliance 
with  this  rule  (see  Ex.  21-13,  Attachment 
!)• 

The  purpose  of  distributing  a  written 
outline  and  discussing  it  with  each 
employee  was  to  inform  the  employees 
of  the  program.  While  OSHA  concurs 
with  those  comments  that  extolled  the 
value  of  training  (see  Exs.  17-13, 17-22 
and  March  1984  Hearing  Transcript  p. 
642),  OSHA  has  decided  that  employees 
can  be  instructed  in  the  hazards, 
safeguards,  and  work  rules  without  the 
necessity  of  using  a  written  outline. 
Therefore,  the  Pinal  Rule  does  not 
require  a  program  to  be  available  in 
outline  form  at  the  worksite,  or  issued  to 
the  employee  or  discussed  with  the 
employee.  OSHA  will  look  for  evidence 
of  the  effectiveness  of  the  accident 
prevention  effort  at  the  worksite  by 
observing  physical  conditions  and 
interviewing  employees  to  determine 
their  knowledge  of  the  safety 
instructions. 

Paragraph  (e)  Notification 

The  question  of  whether  the 
notification  to  the  on-coming  shift  of  any 
safety-related  incidents  should  be  in 
writing  (48  FR  35781)  elicited  divergent 
conunents.  Mr.  Frederick  Foote,  Safety 
Consultant  (Ex.  17-12),  and  Air  Products 
and  Chemicals,  Inc.  (Ex.  17-30),  both 
strongly  supported  a  log  of  significant 
information  to  be  signed  by  and  passed 
between  shift  bosses.  The  United 
Brotherhood  of  Carpenters  and  Joiners 
criticized  the  proposed  language, 
pointing  out  that  there  was  no 
specification  in  the  rule  of  how  the 
notification  would  be  accomplished,  or 
who  would  be  notified  (Ex.  17-11).  The 
Associated  General  Contractors  of 
America  approved  OSHA's  proposed 
performance  language  (Ex.  17-13),  and 
Salgado  Eastern  Corporation 
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acknowledged  the  "good  sense"  of 
cautioning  other  emploj'ees  concerning 
existing  or  potential  hazards,  but    , 
opposed  having  to  "fill  any  more  file 
cabinets  with  useless  records"  (Ex.  17- 
32). 

OSHA  believes  that  the  record 
supports  an  explicit  obUgation  on  the 
part  of  employers  to  establish  a 
procedure  so  that  die  on-ccHning  shift  is 
cautioned  about  potentially  hazardous 
conditions.  Nevertheless,  the  record 
does  not  supiwrt  adding  to  the 
employer's  recordkeeping  burden  a 
requirement  that  such  notifies  tion  be  in 
writing.  Therefore,  OSHA  has  retained 
the  performance  language  in  paragraph 
(e)(1),  as  proposed. 

Paragraph  (e)(2)  is  substantively 
similar  to  what  was  proposed  in 
paragra]^  (g)(2).  which  required 
employers  engaged  in  underground 
construction  to  maintain  direct 
communications  for  coordination  of 
activities  with  other  employers  whose 
operations  may  affect  the  safety  of  their 
employees.  Most  commenters  agreed 
with  the  necessity  to  maintain  direct 
communications  with  other  employers 
whose  opera  tiocs  may  affect  the  safety 
of  their  employees  (see  Exs.  17-13, 17- 
22, 17-23,  and  17-30).  However.  Kenny 
Construction  (Ex.  17-21A)  contended 
that  the  project  ownw  or  manager,  not 
the  contractor,  is  the  only  party  with  the 
authority  to  require  comphance  with  a 
coordination  procedure.  OSHA 
acknowledges  the  value  of  active 
involvement  by  project  managers  and 
owners  in  this  coordination  among 
contractors.  Nevertheless,  under  the 
OSH  Act  Congress  made  each  employer 
ultimately  responsible  for  the  safety  and 
health  of  his  or  her  own  employees. 
Therefore,  urder  this  standard,  the 
employer  must  initiate  contact  widi 
other  employers  who  may  affect  die 
safety  of  his  employees. 

Comments  were  divided  concerning 
whether  employers  should  maintain  a 
written  record  of  sudi  inter-employer 
coordination.  Kfr.  J.  T.  Barr,  with  Air 
Products  and  Chemicals.  Inc.,  (Ex.  17-30) 
urged  that  OSHA  require  regidar 
meetings  of  bodi  operations  officials  and 
safety  coordinations,  with  written 
records  of  salient  points.  However,  AGC 
of  America,  and  the  Carolina  s  Branch 
(Exs.  17-13, 17-22),  did  not  believe  that  a 
written  record  need  be  kept  but  did 
endorse  inter-employer  coordinatioa 
OSHA  beHeves  that  it  is  the  actual 
coordination  activity  among  employers 
that  yields  the  benefits  to  employees, 
and  this  may  be  either  oral  or  written. 
OSHA  considered  all  these  comments 
and  found  insufficient  evidence  in  the 
record  to  justify  requiring  a  written 


record  of  coordination  among 
employers. 

Paragraph  (f)  Communications 

Paragraph  (f)(1)  is  substantively  the 
same  as  proposed  paragraph  (gKlKi)t 
except  that  the  requirement  for  hoist 
station  communication  has  been  moved 
to  paragraph  (t)(5)(i)(J).  The  current 
standard,  at  S  1926.800(bK4),  requires 
that  telephone  or  other  signal 
communications  be  provided  between 
the  work  face  and  the  tunnel  portal,  but 
does  not  prescribe  a  particular  distance 
for  the  spacing  of  the  components.  The 
proposal  explicitly  permitted  natural 
voice  communication  to  be  used  in 
situations  where  the  unassisted  voice 
could  be  readily  understood  above 
workplace  noise.  OaiA  solicited 
comment  on  the  desirability  of  using  the 
proposed  j)erformance  language,  as 
opposed  to  designating  specific  intervals 
for  the  spacing  of  the  components,  such 
as  those  listed  in  the  California  and 
Michigan  tunneling  standards  (see  48  FR 
35781).  OSHA  received  little  comment 
en  this  issue.  Of  the  comments  received, 
two  generally  endorsed  the  proposed 
change  (Exs.  17-13  and  17-51),  while 
another  commenter  stated  that  tunnels 
less  than  500  feet  long  do  not  need 
conununication  systems  unless  the 
tunnel  has  a  compressed  air  atmosphere 
(Ex.  17-32).  OSHA  has  determined  that 
the  evidence  in  the  record  is  too 
inconclusive  to  warrant  specific 
distance  intervals.  Thus,  OSHA  has 
concluded  that  employee  safety  is  best 
served  by  requiring  a  powered  system 
when  natural  unassisted  voice 
communication  is  ineffective,  without 
regard  to  specific  distance  intervals. 

During  the  public  hearings.  Mr.  H.B. 
Butcher  of  Fenix  and  Sdsson,  Inc.. 
questioned  the  feasibility  of  proposed 
paragraph  (8)(l)(i): 

Radio  transmisaioa  could  cause  preniatore 
Rring  of  electric  blasting  caps  *  *  *  and  the 
Institute  of  Manufacturers  of  Explosives 
cautions  against  this  possibility  *  *  *.  The 
alternative  to  radio  transmission  is  hard  wire 
telephone  lines.  In  order  to  meet  the 
requirement  of  provitKng  conununications  to 
each  working  face,  considerable  quantities  of 
wire  omst  b*  installed  permanently  with  a 
sulwtantial  additional  amount  of  wiring  being 
moved  cootinuoosly  (March  1964  Hearing 
transcript,  pp.  589-571). 

OSHA  believes,  nevertheless,  that 
radio  is  both  a  feasible  and  a  cost- 
effective  means  of  voice  communication. 
The  hazard  of  triggering  electric  blasting 
caps  can  be  avoided  by  switching  to 
non-electric  detonators.  Alternatively, 
voice-activated  commimications 
systems,  similar  to  those  used  in  mines, 
could  be  used  in  the  vicinity  of  electric 
detonators.  In  addition,  for  large  tunnel 


sites,  the  use  of  wired  telephones 
appears  to  be  common;  virtually  all 
large  sites  visited  by  JRB  (OSHA's 
contractor)  had  wired  telephones  (see 
Ex.  11,  Appendix  C,  pp.  42-124).  For 
small  tunnel  sites,  OSHA  expects  that 
power-asssisted  bullhorns  could  be 
used.  OSHA  therefore  concludes  that 
this  provision  is  technologically  feasible 
and  appropriate. 

Paragraph  (f)(2)  is  also  substantially 
the  same  as  proposed  paragraph 
{g)(l)(ii)-  Fenix  and  Scisson  (Ex.  17-20) 
questioned  whether  a  telephone  and  a 
bell  signal  system  would  qualify  as  "two 
effective  means  of  communication"  as 
stated  in  the  proposed  standard. 
OSHA's  intent  is  to  permit  the  employer 
to  choose  the  two  means  of 
communication  as  long  as  one  is  a  voice 
communication  system,  and  both  are 
"effective."  C  and  E  Construction  (Exs. 
17-33)  recommended  a  gas-operated 
horn,  with  a  simple  set  of  signals  posted 
at  the  pwrtal  and  on  top,  as  a  second 
communication  system.  Although  the 
standard  does  not  prescribe  a  horn  or  a 
belL  OSHA  expects  that  either  signal 
system,  supplementing  a  voice 
communication  system,  could  be 
"effective"  for  this  purpose. 

Paragraphs  (f)(3)  and  (fM4)  [proposed 
paragraphs  (g)(1)  (jv)  and  (v), 
respectively]  received  only  su^wrtive 
comment  (e.g.,  Exs.  17-13)  and  therefore 
remain  unchanged  in  the  Final  Ride. 

Paragraph  (0(5)  revises  proposed 
paragraph  (g)(l)(vi)  and  incorpcrates 
public  comments.  Kenny  Construction 
(Exs.  17-21A)  stated  that  •Sporadic 
maintenance  activities  or  activities  in 
completely  supported  sections  of  a 
tunnel  or  shaft  do  not  require  a  ^lecial 
communication  system.  The  risk  of  an 
accident  is  insignificant  and  would  not 
justify  the  cost  (rf  such  a  system.  The 
rule  should  apply  only  to  employees 
working  alone  in  hazardous  areas." 
A.G.C.  (Exs.  17-13  and  17-22)  also 
recommended  the  inclusion  of  the  "in 
hazardmis  locations"  quahfier.  CAL/ 
OSHA'^ule  8410(h)  and  MSHA  57.18-25 
both  specify  protection  for  an  employee 
working  alone  in  a  hazardous  location, 
such  as  one  with  a  hydrogen  sulfide 
atmosphere,  or  one  where  remotely 
controlled  equipment  is  operating.  Based 
on  these  comments.  OSHA  has 
determined  that  the  limiting  phrase 
"working  in  hazardous  locations" 
should  be  added  OSHA  has  also 
clarified  the  proposed  language  "except 
when  in  view  of  other  persons"  by 
prescribing  that  the  employee  be  "under 
observation  by  other  persons"  and  not 
simply  viewable. 

Mr.  Ben  Hill,  International  Union  of 
Operating  Engineers,  asked  for  a 
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specification  of  distance  to  define 
"working  alone"  (March  1964  Hearing 
Transcript,  pp.  731-732).  OSHA  believes 
that,  in  the  context  of  working  in  a 
hazardous  location,  the  conditions  of  not 
being  watched  and  being  unable  to  be 
heard  are  more  valid  criteria  for  defining 
"working  alone"  than  simply  distance, 
and  the  Final  Rule  reflects  that  belief. 

Paragraph  (gj  Emergency  Provisions 

OSHA's  ciurent  standard  at 
\  1926.800(b)(2)  requires  emergency 
hoisting  facilities  to  be  "readily 
available  at  shafts  more  than  50  feet  in 
depth,  unless  hoisting  facilities  are 
provided  that  are  independent  of 
electrical  power  failures." 

OSHA  proposed  in  paragraph  (i)(l)  to 
require  advance  arrangements  for 
emergency  hoisting  capability  to  be  on 
site  or  close  at  hand  at  jobsites  where 
hoisting  would  expedite  emergency 
procedures,  such  as  underground 
construction  operations  dependent  upon 
shafts  for  access.  OSHA  stated  that  this 
requirement  would  apply  even  at  shafts 
where  the  primary  hoist  is  powered 
independently  of  that  shaft's  electrical 
system.  OSHA  also  stated  that  this  rule 
would  apply  to  all  shafts  used  for 
access,  regardless  of  depth,  since 
injured  employees  at  the  bottom  of 
shafts  less  than  50  feet  deep  may  need 
hoisting  assistance  (see  48  FR  35783). 
Both  Section  8.2  of  the  ANSI  standard, 
and  Rule  408.41463  of  the  Michigan 
standard  require  emergency  hoisting 
facilities  to  be  readily  available  unless 
hoisting  facilities  are  provided  that  are 
independent  of  electrical  power  failures. 

Commenters  contended  that 
emergency  hoisting  is  not  necessary  if  a 
crane  is  the  primary  hoisting  means. 
Salgado  Construction  stated  that  the 
chance  of  a  crane  being  down  at  the 
same  time  someone  is  injured  is  very 
remote  (Ex.  17-32).  C  and  E  Construction 
asserted  that  a  secondary  hoist  system 
is  cost-prohibitive  and  unnecessary, 
except  in  the  remote  possibility  that  the 
primary  hoist  is  electric  (Ex.  17-33).  Al 
Johnson  Construction  Company  stated, 
without  elaboration,  that  backup 
systems  would  be  burdensome  in  many 
cases  (Ex.  17-19). 

OSHA  reemphasizes  that  this  backup 
hoisting  capability  does  not  necessarily 
have  to  be  provided  at  every  jobsite.  but 
only  at  underground  construction 
operations  were  a  shaft  is  used  as  a 
means  of  egress.  In  the  proposal.  OSHA 
provided  examples  of  conditions  where 
such  a  back-up  capability  would  not  be 
required  (see  48  FR  35783).  In  addition. 
OSHA  also  stated  that  the  emergency 
hoisting  capability  need  not  be  on  the 
jobsite:  it  could  be  on  call  from  a  source 
that  could  respond  on  a  timely  basis. 


Therefore,  after  considering  these 
conmients  and  the  ANSI  and  Michigan 
Standards,  OSHA  has  substantively 
retained  the  rule  as  proposed,  but  is 
onjy  requiring  an  emergency  hoisting 
means  to  be  readily  available  when  the 
primary  hoist  function  could  become 
inoperative  due  to  an  electrical  power 
failure. 

OSHA  proposed  in  paragraph  (i)(2)  to 
require  self-rescuers  for  all  employees  at 
work  stations  in  underground  areas 
where  employees  might  be  trapped  by 
smoke  or  gas.  This  revision  was 
developed  to  help  clarify  paragraph 
(b)(3)  of  the  current  standard,  which  had 
been  interpreted  by  some  always  to 
require  self -rescuers  only  at  the 
advancing  face,  regardless  of  whether 
employees  at  that  face  might  be  trapped 
by  smoke  or  gas. 

Paragraph  (g)(2)  of  the  Final  Rule 
retains  that  concept  as  proposed.  The 
standard  also  reemphasizes  OSHA's 
intention  that  the  obligation  to  provide 
self-rescuers  is  not  limited  solely  to 
employees  at  the  advancing  face.  OSHA 
expects  the  employer  to  make  a  careful 
analysis  of  worksite  conditions  (such  as 
the  use  of  combustible  fuels  or  hydraulic 
fluids:  the  presence  of  sources  of 
ignition:  the  likelihood  of  liberation  of 
flammable  gases  based  on  geological 
studies  and  air  monitoring  records:  and 
the  direction  of  air  flow  in  relation  to 
work  stations)  when  deciding  whether  a 
particular  work  station  presents 
conditions  in  which  an  employee  might 
be  trapped  by  smoke  or  gas.  and 
consequently  would  need  respiratory 
protection  for  escape.  OSHA  fully 
expects  that  such  an  analysis  could 
result  in  a  decision  to  not  provide  self- 
rescuers  based  on  a  lack  of  hazards 
such  as  combustible  fuels  and  materials, 
sources  of  ignition,  flammable  gases  in 
combination  with  good  ventilation  and 
air  quality. 

In  response  to  OSHA's  request  for 
comments  related  to  self-rescuer  use  (48 
FR  35783),  OSHA  received  favorable 
comment  concerning  both  the  carbon 
monoxide  (CO)  type  of  self-rescuer  and 
the  self-contained  type.  The  Associated 
General  Contractors  of  America — the 
Colorado  Chapter,  the  Carolines  Branch, 
and  the  National  Office  (Exs.  17-51. 17- 
13, 17-22)— stated  that  the  CO  self- 
rescuer  is  adequate,  and  that  self- 
contained  self-rescuers  should  not  be 
required.  On  the  other  hand,  Mr.  Dan 
McAuliffe,  with  the  International  Union 
of  Operating  Engineers,  urged  the  use  of 
self-contained  self-rescuers  in  the  parts 
of  the  country  that  have  gas  problems, 

Provided  that  the  apparatus  was  not  so 
eavy  as  to  be  impractical  (March  1984 
Hearing  Transcript,  p.  735).  The  record 
(Ex.  11,  pp.  4-13  and  4-14)  indicates  that 


lightweight,  compressed-oxygen 
emergency  self-rescuers,  rated  for  one 
hour  under  escape  conditions  (longer 
periods  if  the  user  is  passively  awaiting 
rescue),  have  been  approved  by  MSHA 
and  NIOSH. 

OSHA  proposed,  in  paragraph  (i)(2),  a 
cross-reference  to  9 1928.103(b)  which 
requires  that  the  selection  of  respiratory 
protection  be  based  on  the  worksite 
conditions.  That  paragraph  applies 
industry-wide  to  construction,  and  gives 
employers  the  flexibility  to  tailor  their 
respiratory  protection  program  to  the 
variables  at  each  worksite. 

Mr.  Bruce  Summers,  with  Granite 
Construction  Company  (Ex.  17-48). 
stated  that  OSHA  should  not  reference 
9 1926.103  for  the  selection  and 
maintenance  requirements  for 
respirators  until  the  self-contained  self- 
rescuer  can  be  made  economically 
feasible.  Mr.  Summers  stated  that  the 
present  cost  of  such  equipment  would  be 
prohibitive  for  all  tunnel  operations. 
Contrary  to  this  apprehension,  however, 
the  cross-reference  to  9 1926.103  does 
not  effectively  prescribe  the  use  of  self- 
rescuers  in  all  underground  construction 
operations  and,  most  importantiy,  does 
not  require  the  self-contained  type  of 
self-rescuers  for  all  tuimel  operations. 
Paragraph  (g)(2)  of  the  Final  Rule  only 
requires  self-rescuers  for  those 
employees  who  might  be  trapped  by 
smoke  or  gas. 

OSHA  finds  that  the  record  does  not 
support  a  requirement  for  one  type  of 
self-rescuer  over  the  another  in  all 
circumstances.  However,  the  record 
does  support  a  requirement  that  the 
selection  of  the  self-rescuer  be  in 
accordance  with  9 1926.103(b).  It 
remains  the  employer's  duty  to  select 
the  type  and  capacity  of  approved  self- 
rescuer  based  on  the  worksite 
conditions.  Moreover,  retaining  the 
cross-reference  to  §1928.103  addresses 
the  concerns  raised  by  Mr.  J.T.  Barr, 
with  Air  Products  and  Chemicals  (Ex. 
17-30),  that  the  standard  include  a 
requirement  that  the  self-rescuer  must 
have  adequate  capacity  for  the  situation 
at  hand. 

The  last  sentence  in  paragraph  (i)(2) 
of  the  proposal  explicitly  required 
employees  to  be  trained  in  the  use  of 
self-rescuers.  OSHA  has  deleted  this 
sentence  because  it  is  redundant  with 
91926.103(c)(1),  which  already  imposes  a 
duty  upon  employers  to  ti-ain  properly 
those  employees  who  might  be  required 
to  use  self-rescuers. 

Objections  were  raised  because  the 
proposal  merely  required  that  self- 
rescuers  be  kept  at  work  stations,  rather 
than  worn  on  die  belts  of  workers  (see 
for  example,  March  1984  Hearing 


Federal  Regfater  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations 


Transcript  pp.  726-735;  and  Exa.  17-46). 
Neverdwlesa,  the  current  standard  at 
9  192a800(b}(3)  does  not  require  that 
seU-rescoers  be  worn  on  the  person  of 
the  employee,  and  the  record  in  thia 
proceeding  does  not  support  such  a 
change.  Therefore,  the  Final  Rule  does 
not  specify  how  or  where  the  self- 
rescuer  must  be  kept,  aldiough  the 
standard  dearly  requires  that  it  must  be 
in  the  immediate  area  of  any  employee 
who  might  be  trapped  by  smoke  or  gas 
in  die  event  of  an  emergency  such  as  a 
fire.  Either  having  an  employee  wear  the 
self-reacuer  on  his  or  her  belt  or  having 
a  cache  of  self-rescuers  within  the 
immediate  work  area  of  employees  who 
mi^t  need  them  would  fulfill  the 
requirements  of  the  performance 
language. 

OSHA  has  slighdy  modified  proposed 
paragraph  (i)(3).  designated  person,  to 
make  paragraph  (g)(3)  of  the  Final  Rule 
compatible  with  changes  made  to  other 
parts  of  the  standard,  such  as  check-in/ 
check-out  (paragraph  (c))  and 
evacuation  (Hocedures  (paragraph  (d)). 
The  final  rule  provides  that  in  addition 
to  securing  aid  in  an  emergency,  the 
designated  person  is  also  assigned  to 
keep  an  accurate  count  of  the  mmber  of 
employees  underground  (see  paragraph 
(c)  above). 

OSHA  has  revised  proposed 
paragraph  (i)(4)  to  clarify  that  a 
flashlight  need  not  be  MSHA-approved. 
Although  the  proposed  standard 
required  an  MSHA-approved  hand-lamp 
or  cap-lamp,  OSHA  stated  in  the 
accompanying  text  that  an  "approved" 
flashlight  wouikl  meet  the  proposed 
requirement  (48  FR  35784).  Paragraph 
(g)(4)  of  the  Final  Rule  req\iires  the  lamp 
to  be  "acceptable,"  which  is  defined  in 
new  paragraph  (n),  Definitiona,  to  mean 
"Any  device,  equipment,  or  appliance 
that  is  either  approved  by  MSHA  and 
maintained  in  permissible  condition,  or 
is  listed  or  labeled  for  the  class  and 
location  under  Subpart  K  of  this  Part" 

The  requirements  for  rescue  teams 
proposed  in  paragraph  (i)(5)  provoked 
many  comments.  The  majority  of  the 
commenters — including  six  underground 
construction  contractors  (Exs.  17-4, 17- 
21A,  17-23, 17-24, 17-32  and  17-33)— 
agreed  with  OSHA's  proposal  to  allow 
locally  available  teams  to  provide 
rescue  services  to  an  undergroimd 
construction  site.  The  record  indicates 
that  using  locally  available  rescne  teams 
saves  both  training  and  equipment 
costs,  and  that  police  and  fire 
department  paramedics  are  better 
trained  and  experienced  to  handle 
emergencies  (Exs.  17-4  and  17-32). 
However,  many  commenters  did  not 
support  the  proposed  requirement  that 
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two  5-per8on  rescue  teams  be  available 
at  all  underground  construction  sites, 
and  recommended  that  OSHA  revise  the 
rule  to  correlate  the  rescue  capability  to 
the  number  of  employees  working 
underground  (see,  for  example,  Exs.  17- 
1. 17-8. 17-13. 17-19, 17-21A,  17-22  and 
17-24).  On  the  basis  of  these  comments, 
OSHA  has  determined  not  to  change  the 
size  criteria  in  the  existing  standard  (at 
9  1928.800(e)(l){xii))  which  requires  the 
training  of  at  least  two  rescue  teams  (10 
employees  divided  between  shifts)  when 
25  or  more  employees  work  underground 
at  one  time,  and  of  not  less  than  five 
employees  at  smaller  operations. 
However.  OSHA  has  retained  the 
proposed  requirements  that  the  primary 
team  be  available  either  on  the  jobsite 
or  within  one-half  hour  travel  time,  and 
that  the  second  team  be  available  within 
two  hours  travel  time. 

As  proposed  (48  FR  35784).  an 
employer  could  use  a  locally  available 
team  in  lieu  of  training  and  equipping 
his  own  employees.  The  current 
standard,  at  9  1926.800(e)(l)(xxi), 
implies  that  rescue  team  members  be 
employees  of  the  underground 
construction  employer,  although  OSHA 
has  allowed  local  rescue  services  to       * 
fulfill  this  requirement  OSHA  has 
removed  any  ambiguity  regarding  the 
use  of  local  rescue  teams.  The  standard 
requires  the  employer  to  ensure  that 
rescue  team  members  have  the  proper 
training  and  equipment  to  effect  a 
rescue  at  the  underground  construction 
jobsite;  can  respond  within  the  specified 
h-avel  time:  and  are  familiar  with  the 
environment  and  configuration  of  the 
underground  worksite  (see  testimony  of 
Mr.  Dave  Bell,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America. 
March  1984  Hearing  Transcript  p.  786). 

In  paragraph  (i)(5)(ii),  OSHA  proposed 
to  continue  the  current  requirement  for    • 
annual  training  of  rescue  team  members, 
and  added  a  requirement  for  practicing 
the  use  of  tiie  self-contained  breathing 
apparatus  (SCBA)  for  at  least  30  minutes 
every  month.  Objections  were  raised 
regarding  the  proposed  practice 
frequency  and  duration.  For  example, 
Mr.  G.B.  Knight  with  SA.  Healy 
Company,  stated  that  annual  training 
should  only  require  a  refresher  course, 
rather  than  the  entire  course,  after  the 
first  year.  Mr.  Knight  also  questioned 
the  need  for  monthly  practice  on  SCR.\ 
after  the  initial  training,  asserting  that 
the  trained  person  is  not  likely  to  lose 
the  abilify  to  use  the  equipment  (Ex.  17- 
29).  Similarly.  Mr.  I.J.  Meyerson.  with 
Boeing  Aerospace  Company,  stated  that 
30  minutes  of  SCBA  practice  is 
excessive  to  the  point  that  it  would 
exhaust  the  air  supply.  Mr.  Meyerson 


contended  that  aside  &x>m  causing  great 
expense,  the  proposal  would  produce  no 
apparent  increase  in  proficiency,  as 
compared  to  frequent  donning  and 
operation  without  taking  30  minutes  per 
session  and  without  wasting  standby  air 
supphes.  He  recommended  that  the 
paragraph  be  revised  to  require  that 
rescue  team  members  be  trained  and 
practice  often  enough  to  maintain  the 
necessary  proficiency  (Ex.  17-39).  On 
the  basis  of  the  above  comments,  OSH.\ 
has  determined  that  the  proposed  30- 
minutes-practice  requirement  is  not 
necessary,  and  that  the  annual  training 
requirement  provides  the  requisite 
,    degree  of  safety. 

Therefore,  the  Final  Rule  provides,  at 
paragraph  (g)(5)(iv).  that  at  all 
underground  construction  sites  where 
flammable  or  noxious  gases  are 
encountered  or  anticipated  in  hazardous 
quantities,  rescue  team  members  shall 
practice  dorming  and  using  self- 
contained  breathing  apparatus  monthly. 
At  other  sites,  rescue  team  members 
must  have  at  least  an  annual  review  of 
their  qualifications  (see  paragraph 
(«)(5](iii)). 

Paragraph  (h)  Hazardous 
Classifications 

(Note:  In  the  August  5. 1383  Proposed  Pule. 
OSHA  soLcited  commcnU  related  to  the  fL-st 
aid.  medical  service,  and  sanitation  needs  for 
underground  construction  operatjons.  and 
reserved  paragraph  (b)  for  the  possible 
inclusion  of  such  requirements  in  the  Final 
Rule  (48  FR  35782-83).  However,  the  nvat^ 
does  not  demonstrate  the  need  to  supplement 
the  existing  standards  in  S  {  1928.50  and 
1926.51  of  this  Part  which  cover  these  topics. 
Rather  than  leave  paragraph  fh)  reserved. 
OSHA  has  used  this  available  space  to  place 
criteria  for  the  classifications  of  "Potentially 
Gassy"  and  "Gassy  Operations."] 

The  proposal  added  new  provisions 
and  revised  the  existing  provisions 
governing  the  hazards  associated  with 
flammable  gas  in  a  new  paragraph 
entiUed  "Gassy  Operations."  OSl-L\ 
also  proposed— in  paragraph  (j)(l)(xii) — 
air  monitoring  criteria  (five  percent  of 
the  Lower  Explosive  Limit  (LEL)  for 
methane,  10  percent  LEL  for  other 
flammable  gases,  and  20  percent  LEL  for 
petroleum  vapors  in  any  open  workings) 
which  would  cause  an  operation  to  be 
classified  as  "gassy."  The  LEL  of  a 
material  is  the  minimum  concentration 
of  vapor  in  air  below  which  propagation 
of  a  flame  will  not  occur  in  the  presence 
of  an  ignition  source.  OSHA's  proposal 
would  have  required  an  underground 
construction  operation  to  be  classified 
as  gassy  whenever  a  one-time  reading  at 
the  prescribed  percent  LEL  was 
detected.  Furthermore,  once  classified 
as  gassy,  the  operation  would  be 
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operated  thereafter  as  gassy,  with  no 
provision  for  reverting  to  a  less 
hazardous  classification. 

OSHA  received  many  comments 
related  to  the  new  gassy  requirements. 
The  majority  of  these  comments  focused 
on  three  areas  of  concern.  The  first  area 
was  the  use  of  three  different 
percentages  of  the  LELs  for  specific 
gases  and  vapors.  The  second  area  was 
whether  an  underground  construction 
operation  should  be  classified  as  gassy 
based  on  a  one-time  reading  of  the 
flammable  gas,  or  if  the  flanunable  gas 
should  continue  for  some  interval  of 
time.  The  third  area  that  OSHA  received 
comment  on  was  whether  a  gassy 
operation  must  remain  classified  as 
gassy  or  if  it  can  be  reclassified  to  a  less 
stringent  classification. 

Many  comments  suggested  that  the 
proposed  three-tier  air  monitoring 
requirements  far  exceeded  the 
capabilities  of  most  underground 
construction  contractors,  or,  more 
specifically,  the  capabilities  of  those 
competent  persons  assigned  to  perform 
air  monitoring.  These  comments  also 
questioned  the  ability  of  flammable  gas 
monitors  currently  used  underground  to 
discriminate  between  various 
flammable  gases.  For  example.  Mr. 
Bruce  G.  Summers,  with  Granite 
Construction  Company  (Ex.  17-24), 
stated  that  three  different  tiers  could 
lead  to  confusion  and  would  require  at 
least  three  differently  calibrated 
instnunents  for  flammable  gases  or 
vapors  alone,  noting  that  most 
instruments  for  detection  of  flammable 
gases  are  calibrated  on  methane,  which 
covers  the  majority  of  flammable  gases 
encountered.  Mr.  Summers  suggested 
that,  for  clarity  and  simplicity,  a 
concentration  of  five  percent  or  more  of 
the  LEL  of  methane  or  other  flammable 
gas  should  be  used  to  define  "gassy." 

Mr.  Joseph  Hadden.  with  MSHA. 
testified  that  rather  them  a  three-tiered 
system,  all  flammable  gases  should  be 
measured  against  a  one-level  system 
(March  1984  Hearing  Transcript  p.  172). 
the  then-current  MSHA  method  for 
classifying  an  operation  as  gassy  in 
metal  and  non-metal  mines  (30  CFR 
57.21001. 1983  edition). 

Dr.  Verne  Brown  (Ex.  30)  stated  that 
the  three-tiered  distinction  for  LELs 
wrould  require  an  analysis  of 
atmospheric  combustible  gas  vapors 
beyond  the  competence  of  most  firms 
engaged  in  underground  construction, 
and  perhaps  beyond  the  sophistication 
of  the  instruments  available  to  such 
firms.  He  stated  that  portable,  band-held 
gas  detectors  are  the  existing  practical 
instrument  for  the  construction  industry. 
Mr.  Brown  further  stated  that 
Instrumentation  is  primarily  calibrated 


for  methane  and  cannot  identify 
mixtures  of  gases:  this  can  only  be  done 
using  gas  chromatography  (March  1984 
Hearing  Transcript,  pp.  353-395).  Thus, 
in  his  view,  the  three-tiered  gassy 
crtieria  would  force  the  use  of 
laboratory  analytical  equipment  for  gas 
chromatography. 

Dr.  Brown  also  testified  that  if  OSHA 
maintained  the  five  percent  LEL 
methane  criterion,  it  would  very  likely 
result  in  more  than  50  percent  of  the 
tunnel  construction  projects  being 
classified  as  gassy.  OSHA  has  not  been 
able  to  verify  this  estimate,  but  agrees 
that  a  larger  percentage  of  the  tunnels 
would  indeed  be  classified  as  "gassy" 
under  the  five  percent  LEL  criterion. 

In  light  of  the  instrumentation 
feasibility  limitations,  the  Final  Rule 
refers  to  "methane  or  other  flammable 
gases"  rather  than  specifying  partic\ilar 
gases.  Moreover,  the  comments  have 
persuaded  OSHA  to  drop  the  proposed 
three-tiered  "gassy"  classification 
system  based  on  different  percentages 
of  LEL  Although  OSHA  proposed  three 
different  t.RIji  as  gassy  classification 
criteria,  the  Agency  believes  that  one 
level  is  adequate  for  employee  safety.  In 
addition,  the  Final  Rule  establishes  10 
percent  of  the  LEL  as  the  level,  above 
which  an  underground  operation  is 
classified  as  potentially  gassy  or  gassy. 
This  percentage  is  consistent  with  the 
criterion  used  to  determine  safe  entry  of 
personnel  in  OSHA's  Shipyard 
Employment  Standards  (see  29  CFR 
1915.12(a)(2)).  The  December  1979 
NIOSH  Criteria  for  a  Recommended 
Standard  related  to  Working  in 
Confined  Spaces  also  uses  10  percent 
Lower  Flammable  Limit  as  the 
recommended  maximum  concentration 
of  flammable  gas. 

It  should  be  noted  that  the  10-percent 
level  in  paragraphs  (h)  (1)  and  (2) 
establish  criteria  for  classifying 
operations  as  potentially  gassy  or  gassy, 
and  for  triggering  the  additional 
requirements  for  such  conditions.  Other 
provisions  of  the  standard  require 
precautionary  action  to  be  taken 
wherever  five  percent  or  more  of  the 
LEL  for  methane  or  other  flammable 
gases  is  detected  (see  paragraph  (j)). 

The  second  area  that  provoked 
comment  was  OSHA's  proposal  to 
classify  an  underground  construction 
operation  as  gassy  whenever  a  one-time 
reading  of  the  specified  (five,  ten.  or 
twenty)  percent  LEL  was  detected  (48 
FR  35813  and  35818).  OSHA  received 
comment  charging  that  this  approach 
was  excessively  and  unjustifiably 
stringent  (see.  for  example,  Exs.  17-19, 
17-21A.  31  and  37).  Mr.  John  Kenny, 
with  Kenny  Construction,  argued  diat 
the  contractor  should  be  given  the 


opportunity  to  dilute  the  gas  and  restore 
the  atmosphere  to  normal  levels  before 
declaring  the  job  "gassy"  or  shutting  it 
down  (March  1984  Hearing  Transcript 
p.  496).  Mr.  Michael  F.  Duffy, 
representing  the  American  Mining 
Congress,  pointed  out  that  in  June  1983 
MSHA  had  abandoned  the  "all  or 
nothing"  approach  to  classifying  gassy 
mines  adopted  in  OSHA's  proposal  and 
had  proposed  a  "radically  different 
approadi,"  categorizing  mines  according 
to  the  circumstances  under  which 
flammable  gas  occurs  and  the  degree  of 
hazard  involved  (Ex.  37).  Mr.  Duffy 
urged  that  OSHA  delay  the  revision  of 
the  gassy  portion  of  the  Underground 
Construction  standard  until  the  Agency 
could  review  the  completed  MSHA 
classification  scheme. 

Mr.  A.  A.  Mathews,  an  internationally 
recognized  expert  in  tunnel  construction, 
served  as  a  consultant  to  OSHA 
contractor  JRB/SAIC  during  this 
rulemaking  (Ex.  23).  Mr.  Mathews  stated 
that  a  suitable  criterion  for 
distinguishing  a  continuous  gassy 
condition  from  an  isolated  pocket  of  gas 
would  be  the  persistence  of  the  excess 
concentration  for  some  period  of  time. 
Mr.  Mathews  acknowledged  that 
establishing  a  reasonable  time  period  is 
a  judgment  call;  he  suggested  three 
days.  He  also  endorsed  a  three-day 
criterion  as  a  suitable  length  of  time  to 
determine  whether  an  occurrence  of 
hydrogen  sulfide  gas  might  be  an 
isolated  pocket  or  a  more  persistent 
condition. 

It  is  well  known  (and  was 
substantiated  by  many  of  the 
commenters)  that  the  costs  of  an 
underground  construction  project 
increase  greatly  when  it  is  classified  as 
"gassy."  For  example,  Mr.  Charles 
Kelso.  Dillingham  Construction 
Company,  stated  that  after  the  bid 
documents  were  revised  to  drop  the 
gassy  classification  on  a  tunnel  job  in 
California,  the  dollar  amount  of  the  bids 
dropped  about  50  percent  (March  1984 
Hearing  Transcript  p.  681).  Mr.  Ronald 
Searle.  with  the  U.S.  Department  of 
Interior.  Bureau  of  Reclamation,  referred 
to  some  preliminary  engineering  studies 
showing  that  an  underground 
construction  operation  costs 
considerably  more  to  operate  under 
gassy  conditions  than  under  non-gassy 
or  potentially  gassy  conditions.  Mr. 
Searle  said  that  when  the  Bureau  of 
Reclamation  anticipates  that  an 
undergrotmd  construction  project  is 
going  to  be  potentially  gassy,  the  Bureau 
also  prescribes  certain  criteria  for  the 
contractor  to  comply  with  in  the  hope 
that  if  gas  is  encountered,  it  can  be 
handled  before  conditions  attain  the 
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threshold  for  a  gassy  classification 
(March  1984  Hearing  Transcript  pp. 
122-123). 

OSHA  finds  merit  in  these  conunents, 
and  recognizes  that  the  substantial  costs 
associated  with  graduating  immediately 
from  a  non-gassy  to  a  gassy 
classification  are  not  necessary  to 
protect  employees  where  intermediate, 
less  costly  measures  suffice  to  abate  the 
hazard.  Tlierefore,  the  proposal  has 
been  revised  to  retain  protection  for 
employees  while  relieving  the  economic 
burden  on  employers.  OSHA  has 
adjusted  the  Final  Rule  so  that  an 
underground  construction  operation 
where  gassy  conditions  are  anticipated 
would  initially  be  classified  as 
"potentially  gassy."  Only  after  the 
presence  of  10  percent  of  the  I  .FIT,  of 
flammable  gas  had  continued  for  three 
consecutive  days  would  the  more 
stringent  classification  of  "gassy"  be 
required.  This  phased-in  approach 
allows  an  assessment  to  be  made  of  the 
duration  and  extent  of  the  flammable 
gas  concentration  while  providing  the 
opportunity  to  control  or  dilute  the  gas 
before  "gassy"  conditions  are  achieved. 

The  third  area  which  provoked 
comment  was  OSHA's  proposed 
requirement  (paragraph  (u)(l))  that  once 
an  underground  construction  operation 
was  classified  as  gassy,  it  would  be 
operated  thereafter  as  gassy,  with  no 
provision  for  reverting  to  a  less  stringent 
classification  based  on  a  reassessment 
of  the  air  quality.  Dr.  Verne  Brown  (Ex. 
30]  stated  that  the  proposal  presumed 
that  an  area  stays  "gassy"  and  cannot 
be  reduced  back  to  safe  levels.  Mr.  A.  A. 
Mathews  recommended  that  as  a  job 
progresses,  if  the  geology  encountered  is 
found  to  be  significantly  better  than 
anticipated,  and  if  excessive 
concentrations  of  gas  are  not  found,  the 
gassy  portion  of  a  job  can  be 
reclassified  (Ex.  23). 

OSHA  is  persuaded  by  Dr.  Brown's 
and  Mr.  Mathew's  comments  and  the 
reasonableness  of  the  three  day  phase- 
in  period.  OSHA  agrees  that  an 
operation  can  be  declassified  without 
jeopardizing  employees.  Although  the 
appropriate  period  of  time  for 
completing  the  declassification  was  not 
widely  discussed  in  the  comments, 
OSHA  has  determined  that  the  three- 
day  span  is  reasonable  and  consistent 
with  Uie  statutory  purpose.  OSHA  has 
therefore  added  the  criterion  for 
declassifying  a  "gassy"  underground 
construction  operation  to  "potentially 
gassy"  after  three  consecutive  days  of 
less  than  10  percent  LEL  readings  on  the 
flammable  gas  monitor.  However,  if  any 
of  the  conditions  set  forth  in  paragraph 
(h)(2)  are  encountered  again,  the 


operation  would  be  reclassified  as 
gassy. 

OSHA  has  also  revised  the  language 
of  proposed  paragraph  (j)(l)(xii)  by 
replacing  the  term  "in  any  open 
workings"  with  "in  any  underground 
work  area"  for  purpose  of  clarity.  "Open 
workings"  is  a  mining  term  which  may 
be  imfamiliar  to  many  underground 
construction  contractors. 

Finally,  the  criteria  for  identifying  an 
operation  as  "gassy"  which  appeared  in 
paragraph  (u)(l)  of  the  proposal,  have 
been  moved  to  paragraph  (h)(2)  of  the 
Final  Rule  for  reformatting  purposes. 
Most  of  the  remainder  of  paragraph  (u) 
of  the  proposal  has  been  moved  to 
paragraph  (i). 

Paragraph  (i)  Gassy  Operations- 
Additional  Requirements 

The  requirements  for  gassy  operations 
that  were  proposed  in  paragraphs  (u)  (2) 
through  (6)  have  been  transferred  to 
paragraph  (i).  OSHA  did  not  receive 
substantive  comments  on  these 
provisions;  rather  it  was  the  proposed 
classification  system  which  would  have 
triggered  the  application  of  these  rules 
that  evoked  comment 

The  revisions  to  the  classification 
system  discussed  above  necessitated 
the  addition  of  paragraph  (i)(6)  to  make 
the  system  practical  from  both  a 
compliance  and  a  cost  standpoint. 
Paragraph  (h)  requires  the  employer  to 
classify  an  operation  as  "gassy"  after  air 
monitoring  discloses  flammable  gas 
concentrations  of  10  percent  LEL  or 
more  for  three  consecutive  days.  During 
those  three  days,  the  employer  may  take 
steps  to  attempt  to  control  the  gas  by 
means  such  as  increasing  the  ventilation 
or  by  grouting  the  entry  point  for  the 
gas.  If  the  gas  is  only  an  isolated  pocket 
it  may  bleed  off  to  a  negligible  amount, 
removing  the  need  to  classify  the 
operation  as  "gassy."  After  three  days,  if 
the  gas  remains  at  or  greater  than  10 
percent  LEL,  the  operation  will  be 
classified  as  "gassy."  Thus,  when  an 
operation  has  changed  from  potentially 
gassy  to  a  gassy  classification,  the 
contractor  who  has  not  already  come 
into  compliance  with  the  gassy 
operation  equipment  requirements  at  the 
end  of  the  three-day  period  would  be  in 
violation.  OSHA  has  added  paragraph 
(i)(6)  to  allow  the  time  necessary  to 
come  into  compliance  with  the  "gassy" 
provisions.  To  ensure  the  safety  of 
employees,  and  to  prevent  this  phase-in 
allowance  from  being  abused.  OSHA 
requires  that  all  operations  except  the 
three  prescribed  in  the  rule  be 
suspended  in  the  affected  area. 

Since  the  suspension  of  operations  is 
expensive,  this  will  ensure  a  good  faith 
effort  by  the  employer  either  to  control 


the  gas  or  to  come  into  compliance  with 
the  gassy  operation  requirements. 
Normal  operations  may  be  resimied  as 
soon  as  the  employer  has  either 
implemented  the  necessary 
modifications  to  comply  with  the  gassy 
operations  requirements,  or  has 
controlled  the  gas  to  the  point  that  the 
area  can  be  declassified. 

Paragraph  (j)  Air  Quality  and 
Monitoring 

OSHA  noted  in  the  proposal  that 
contaminated  air  is  a  hazard  that  often 
results  in  serious  injury  or  death  (48  FR 
35774-35777).  Paragraph  (j)  contains  the 
requirements  related  to  air  qualify  and 
monitoring  which  are  intended  to  reduce 
that  hazard  potential.  The  format  is  the 
same  as  that  in  the  proposed  rule. 
Paragraph  (j)(l)  contains  the  general 
requirements  that  apply  to  all 
underground  construction  operations. 

OSHA  had  proposed  in  paragraphs 
(i)(l](i)  (A)-(D)  a  list  of  circumstances 
during  which  employees  could  work 
temporarily  in  atmospheres  having 
concentrations  of  airborne  contaminants 
exceeding  the  limits  prescribed  in 
S  1926.55.  provided  that  respirators  were 
used  in  accordance  with  S  1926.103.  The 
Final  Rule  retains  the  reference  to 
S  1926.55  for  air  qualify  limits  and 
control  requirements,  but  OSHA  has 
deleted  the  proposed  specification  of 
extraordinary  work  situations  because 
those  are  already  sufficiently  covered  in 
§§  1926.55  and  1926.103,  and  because 
the  Agency  does  not  intend  to  exclude, 
by  omitting  them  &t)m  the  hst  other 
work  situations  which  may  warrant  the 
use  of  respiratory  protection. 

OSHA  has  carried  forward  proposed 
paragraphs  (j)(l)(ii)  (A)  and  (B)  into 
Final  Rule  paragraphs  (j)(l)(i)  (A)  and 
'(B)  with  editorial  clarification.  These 
standards  assign  the  competent  person 
to  make  a  reasonable  determination  as 
to  which  substances  to  monitor  and  the 
fi^quency  of  such  monitoring.  Specific 
topics  that  the  competent  person  must 
consider  when  making  such  reasonable 
determinations  are  contained  in 
paragraph  (j)(l)(i)(B).  These  standards 
allow  the  competent  person  to  tailor  the 
monitoring  program  to  suit  the  jobsite 
conditions,  which  may  vary  greatly.  This 
flexibility  enables  the  competent  person 
to  avoid  urmecessary  monitoring  and  to 
focus  on  the  actual  air  contaminants  dt 
that  site.  The  competent  person  must 
met  the  requirements  specified  on 
S  1926.32(f). 

OSHA  proposed  in  paragraph  (j)(1)[iiil 
that  the  upper  limit  of  oxygen  in  all 
underground  work  areas  not  exceed  the 
atmospheric  level  typical  of  the  locaiity 
(approximately  21  percent).  OSHA 
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explained  that  this  new  requirement 
would  reduce  the  likelihood  of  ignitions 
and  explosions  due  to  oxygen-enriched 
atmospheres  (see  48  FR  35735].  OSHA 
initially  made  the  reference  to  localities 
due  to  a  mistaken  impression  that 
oxygen  concentration  varies  due  to 
differences  in  elevation.  Although  no 
comments  on  this  point  were  received, 
OSHA  realizes  that  it  is  the  density  of 
the  air  which  varies  with  elevation  and 
not  the  concentration  (percent  by 
volume)  of  oxygen.  Therefore,  any 
reference  to  local  variations  in  oxygen 
concentration  is  inappropriate  since  the 
hazard  is  related  to  the  percent  by 
volume  of  oxygen  in  the  atmosphere. 

In  the  proposal.  OSHA  referred  to  the 
"National  Fire  Protection  Handbook"  as 
recognizing  the  increased  flammability 
hazard  associated  with  oxygen-eruiched 
atmospheres  (see  48  FR  35766).  That 
Handbook  (14th  edition)  defines  an 
oxygen-enriched  atmosphere,  at  p.  5-40. 
as  "any  atmosphere  in  which  the 
concentration  of  oxygen  exceeds  21 
percent  by  volume,  or  the  partial 
pressure  of  oxygen  exceeds  180  torr 
(millimeters  of  mercury),  or  both." 
OSHA  proposed  the  acceptable  upper 
limit  of  oxygen  in  accordance  with  this 
definition. 

OSHA  solicited  information  about 
accidents  related  to  oxygen-enriched 
atmospheres,  and  also  on  the 
appropriateness  of  the  proposed  21 
percent  upper  limit  (see  48  FR  35786).  In 
response.  OSHA  received  no 
information  pertaining  to  related 
accidents,  and  littie  conunent  on  the  rule 
itself  (see  Exs.  17-11  and  17-30).  Mr.  J.T. 
Barr  responded  that  the  unspecified 
upper  limit  of  oxygen  was  not  only 
unclear,  but  it  conilicted  with  the  23- 
percent  oxygen  level  discussed  in  the 
preamble  to  the  proposal  as  the 
appropriate  upper  limit  to  minimize  the 
potential  for  fire  or  explosion  (see  48  FR 
35794).  Mr.  Barr  recommended  a  lower 
limit  of  19.5  and  an  upper  limit  of  23 
percent  oxygen.  He  stated  that  the  rate 
of  combustion  is  not  accelerated 
significanUy  at  23  percent  as  compared 
to  21  percent  oxygen  content  and  this 
allows  su^icient  leeway  to  avoid 
argument  over  analytical  differences. 
Dr.  Verne  Brown  supported  19.5  percent 
as  the  minimum  level  for  oxygen,  but 
recommended  that  OSHA  revise  the 
upper  limit  of  oxygen  from  21  percent  to 
a  limit  as  high  as  25  percent  as 
recommended  in  the  1979  NIOSH 
Criteria  for  a  Recommended  Standard- 
Working  in  Confined  Spaces  (Ex.  30). 
That  docimient  states  that  if  testing 
indicates  the  oxygen  level  to  be  greater 
than  25  percent,  then  there  shall  be  no 
entry  into  confined  spaces,  and  hot 


work  is  prohibited  until  ventilating 
techniques  have  reduced  the  oxygen 
level  to  approximately  21  percent. 

OSHA  notes  that  subsequent  to  these 
comments,  the  National  Fire  Protection 
Association  has  addressed  these  same 
concerns  in  the  1988  standard  NFPA  306 
Control  for  Gas  Hazards  on  Vessels. 
That  standard  provides  that  the 
appropriate  upper  limit  for  both 
employee  exposure  and  hot  work  is  22 
percent  by  volume.  The  NFPA  selected 
this  limit  for  reasons  of  the  accuracy  of 
the  meter  and  the  precision  with  which 
it  can  be  read.  This  limit  is  within  the 
range  of  limits  considered  by  OSHA  and 
discussed  by  the  commenters.  OSHA 
recognizes  the  expertise  of  the  NFPA  in 
such  matters,  and  is  persuaded  that  the 
standard  should  specify  an  upper  limit 
of  oxygen  to  control  flammability 
hazards  in  oxygen-enriched 
atmospheres.  Accordingly,  OSHA  has 
adopted  the  NFPA  306  (1988)  upper  limit 
Paragraph  (j)(l)(ii)(A)  of  this  Final  Rule 
establishes  an  upper  limit  of  22  percent 
oxygen  at  normal  atmopsheric  pressure. 

OSHA  has  revised  Final  Rule 
paragraph  (j)(l)(iii)(B),  formerly 
proposed  paragraph  6)(l)(iv)(B).  to 
coniform  with  the  reformatting  of  other 
paragraphs,  the  addition  of  the 
potentially  gassy  classification,  and  the 
revision  of  the  proposed  three-tiered 
listing  of  "methane,  petroleum  vapors, 
and  other  flammable  gases"  to  the  more 
generic  phrase  "methane  and  other 
flammable  gases." 

OSHA  has  revised  Final  Rule 
paragraph  (j)(l)(iv),  formerly  proposed 
paragraph  (j](l)(v),  to  use  the  term 
"rapid  excavation  machines"  rather 
than  "tuimel  boring  machines." 
However,  no  revision  was  made  to  the 
requirement  for  such  machines  to  be 
equipped  with  a  flammable  gas  monitor. 
OSHA  explained  that  "tunnel  boring 
machines."  as  used  in  the  proposal,  are 
mechanical  excavating  machines 
designed  to  cut  through  soil  or  rock  (see 
48  FR  35786).  Therefore,  the  term  rapid 
excavation  machines  includes  tunnel 
boring  machines,  shields,  roadheaders, 
and  other  similar  machines. 

OSHA  has  also  revised  the  proposal 
concerning  monitoring  for  hydrogen 
sulfide  (HiS)  by  clarifying  where 
monitoring  must  be  performed,  and  by 
changing  die  concentration  at  which  an 
alarm  must  sound.  Paragraph  (j)(l)(v)(A) 
retains  the  proposed  requirement  for 
twice-8-shift  monitoring  of  HaS  once  its 
presence  is  detected.  However.  OSHA 
has  added  the  criterion  which  allows 
cessation  of  the  twice-a-shift  monitoring 
after  three  consecutive  days  without  the 
detection  of  additional  HtS. 


Proposed  paragraph  (j)(l)(vi) 
prescribed  that  whenever  the  presence 
of  HsS  was  detected,  testing  for  HiS  had 
to  be  conducted  "in  all  underground 
work  areas"  at  the  begiiuiing  and  mid- 
point of  each  shift.  Several  commenters 
argued  that  the  detection  of  gas  in  one 
work  area  does  not  necessarily  indicate 
the  presence  of  hazardous  conditions  in 
all  other  work  areas  (Exs.  17-24. 17-26, 
23.  31).  It  was  pointed  out  that  many 
projects  have  work  areas  that  are  a  long 
distance  apart,  often  a  mile  or  more  (Ex. 
31,  p.  51).  OSHA  concurs  that  if  the 
presence  of  HiS  has  not  been  detected 
in  other  underground  work  areas,  then 
twice-per-shift  monitoring  should  not  be 
required  in  those  locations.  However, 
the  prudent  competent  person  should 
consider  the  variables  present  at  that 
job  site  to  determine  the  testing 
frequency  in  other  nearby  undergroimd 
work  areas  where  HjS  has  not  yet  been 
detected.  For  example,  differing  geology 
or  different  courses  of  air  could  account 
for  HtS  appearing  in  one  work  area  and 
not  in  another  work  area.  Once  the 
presence  of  HsS  has  been  detected,  the 
Final  Rule  requires  that  monitoring  be 
performed  twice  a  shift  in  each  work 
area  where  it  was  detected. 

One  commenter  stated  that  OSHA 
was  attempting  to  resurrect  the  "action 
level"  concept  by  requiring  monitoring 
to  begin  at  a  level  less  than  the  exposiu^ 
limit  he  suggested  that  OSHA  was 
lowering  the  exposure  limit  for  HtS  to 
five  ppm  (March  1984  Hearing 
Transcript  p.  356).  Plainly,  though, 
OSHA  has  not  revised  the  exposure 
limit  for  HtS  in  this  proceeding. 
Moreover,  a  requirement  for  monitoring 
to  begin  at  a  level  less  than  the  exposure 
limit  is  used  in  other  OSHA  standards 
that  regulate  worker  exposure  to  toxic 
substances  (see.  for  example.  29  CFR 
1910.1017, 1910.1018, 1910.1025.  and 
1910.1045).  It  is  consistent  witii  OSHA 
policy  and  sound  industrial  hygiene 
principles  to  require  reasonable 
precautions  to  protect  workers  from 
recognized  hazards. 

Mr.  Patrick  Moore,  a  specialist  in  HjS 
analyzers,  supported  the  proposed  rule 
to  require  continuous  monitoring  once 
HtS  has  been  detected  in  amounts 
approaching  five  ppm.  Mr.  Moore  stated 
that  the  toxicity  of  hydrogen  sulfide  is 
too  great  to  assume  the  risk  that  a  one- 
time detection  is  merely  an  isolated 
pocket  (March  1984  Hearing  transcript 
p.  243). 

A  written  submission  provided  joinUy 
by  the  National  Utility  Contractors 
Association,  the  Underground 
Contractors  Association  and  Kenny 
Construction  Compcmy  questioned  the 
availability  of  equipment  to  monitor  HtS 


s 


Federal  Regigter  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations 


23833 


at  levels  of  five  ppm  (Ex.  31.  p.  51).  By 
contrast  Mr.  Moore  stated  at  the 
hearing  that  the  technology  presently 
exists  to  detect  accurately  and 
specifically,  hydrogen  sulfide 
concentrations  of  less  than  five  ppm,  as 
well  as  concentrations  in  excess  of  that 
amount  (March  1984  Hearing  Transcript 
p.  247).  In  addition,  OSHA  notes  Uiat 
nimierous  HtS  monitors  are  available 
that  can  detect  hydrogen  sulfide  at  a 
concentration  of  five  ppm. 

OSHA  proposed  in  paragraph 
(J)(l)(vi)(D)  that  the  continuous  monitor  , 
provide  a  visual  and  aural  alarm  when 
10  ppm  HtS  is  reached.  Dr.  Verne  Brown 
recommended  that  OSHA  use  10  ppm 
HtS  as  the  trigger  point  for  requiring 
continuous  monitoring,  rather  than  the 
proposed  five  ppm  level  (March  1984 
Hearing  Transcript,  p.  356).  The  May 
1977  "NIOSH  Criteria  for  a 
recommended  standard  •  *  • 
Occupational  Exposure  to  Hydrogen 
Sulfide"  recommends  that  fixed  (non- 
portable) monitoring  devices  have  an 
alarm  to  notify  employees  whenever 
there  is  an  HtS  concentration  greater 
than  10  ppm. 

OSHA's  ciurent  exposure  limit  for 
employees  engaged  in  construction  work 
is  10  ppm  HaS  as  an  eight  hour  time- 
weighted  average  (TWA)  (see  §  1926.55). 
The  10  ppm  HtS  limit  is  derived  fi-om  the 
1970  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  Threshold  Limit  Values  (TLV) 
Tables.  According  to  the  more  recent 
1980  ACGIH  TLV  Tables,  neariy  all 
workers  may  be  repeatedly  exposed  to  a 
TWA  concentration  of  10  ppm  HtS  for  a 
normal  8-hour  workday  or  a  40-hour 
workweek  day  after  day  without 
adverse  effect  In  reexamining  the 
proposed  language  that  required  an 
alarm  to  sound  (for  an  unspecified 
length  of  time]  when  the  10  ppm 
concentration  is  reached,  OSHA 
recognizes  that  as  proposed,  workers 
could  have  remained  working 
underground  with  the  alarm  sounding 
for  the  complete  shift.  The  1977  NIOSH 
Criteria  Document  concerning 
occupational  exposure  to  hydrogen 
sulfide  noted  above  states  tiiat  the  10 
ppm  alarm  should  be  for  alert  only  and 
should  not  trigger  evacuation.  Both  the 
Michigan  standard  (R325.50213(2))  and 
the  former  OSHA  General  Indusby 
Standard  (29  CFR  1910.1000,  Table  Z-2] 
established  a  ceiling  limit  for  exposure 
to  hydrogen  sulfide  at  20  ppm  but  do  not 
set  an  8-hour  TWA.  In  the  recentiy 
published  Final  Rule  on  Air 
Contaminants  (54  FR  2332),  which 
revised  S  1910.1000,  new  limits  for 
hydrogen  sulfide  were  set  at  10  ppm  8- 
hour  TWA  with  a  15  ppm  short  term 


exposure  limit  (STEL)  (15  minutes).  (As 
noted  earher.  the  current  construction 
standard  for  HtS  in  S  1926.55  sets  a  10 
ppm  TWA.  but  has  no  STEL.)  As  noted 
in  the  preamble  to  the  Air  Contaminants 
Final  Rule  (54  FR  2783).  OSHA  is  in  the 
process  of  formally  consulting  with  the 
Advisory  Committee  on  Construction 
Safety  and  Health  about  whether  the 
revised  limits  should  be  extended  to 
construction.  Such  consultation  is 
required  prior  to  proposing  new 
standards  that  have  a  major  impact  on 
constinction  (see  29  CFR  1911.10(a)). 

Based  on  the  present  rulemaking 
record.  OSHA  has  concluded  that  at  10 
ppm  HtS,  workers  must  be  informed  that 
they  are  in  an  atmosphere  which  has 
reached  the  Permissible  Exposure  Level, 
but  an  alarm  is  not  required  for  this 
purpose  (see  Final  Rule  (j)(l)(v)(c)).  The 
Final  Rule,  at  paragraph  (j)(l)(v)(D). 
requires  that  the  continuous  monitor 
provide  a  visual  and  a  aural  alarm  when 
the  concentration  of  hydrogen  sulfide 
reaches  20  ppm.  in  order  to  signal  that 
additional  measures,  such  as  respirator 
use.  increased  ventilation,  or 
evacuation,  might  be  necessary  to 
maintain  exposures  below  the 
permissible  exposure  limit. 

An  employer  may  use  a  monitor  with 
two  distinctive  alarms,  one  for  10  ppm 
notification  and  the  other  for  20  ppm 
evacuation,  as  long  as  employees  can 
distinguish  between  the  two  alarms. 
Any  other  effective  method  of  informing 
employees  that  they  are  at  the  10  ppm 
level  would  also  be  permitted  under  the 
standard. 

As  proposed,  paragraph  (j)(l)(viii] 
required  that  precautionary  measures  be 
taken  whenever  a  10  percent  IF.T. 
flammable  gas  or  petroleum  vapor 
concentration  is  detected.  As  explained 
above  regarding  paragraph  (h),  this  Final 
Rule  establishes  10  percent  LEL  methane 
or  other  flammable  gas  as  the  threshold 
for  classifying  an  operation  as 
"potentially  gassy."  Once  an  operation 
is  classified  "potentially  gassy,"  an 
employer  must  comply  with  an 
additional  set  of  requirements.  The 
current  industry  practice  is  to  reduce  or 
dilute  the  flamimable  gas  concentration 
before  it  attains  the  level  that  would 
require  compliance  with  the  more  costly 
"gassy"  or  even  the  "potentially  gassy" 
provisions  (March  1984  Hearing 
Transcript,  pp.  123. 155-156,  494-496. 
501-502).  Obviously,  precautionary 
measures  to  control  flammable  gas  must 
be  undertaken  before  the  "potentially 
gassy"  threshold  is  reached.  Therefore, 
paragraph  (j)(l](vii]  of  this  Final  Rule 
requires  the  employer  to  begin  efforts  to 
reduce  or  otherwise  control  the  gas 
concentration  at  five  percent  r.F.T.  of 


methane  or  other  flammable  gas.  The 
record  also  suggested  the  need  for  a 
mechanism  for  discontinuing  extra 
precautionary  measures  once  the  air 
contamination  hazard  is  controlled  (Exs. 
23.  30,  and  March  1984  Hearing 
Transcript  p.  496).  Therefore,  paragraph 
(j)(l)(vii)  specifies  that  such  steps  need 
be  continued  only  until  the  gas 
concentration  is  reduced  to  less  than 
five  percent  LEL  unless  the  employer  is 
operating  in  accordance  with  the 
"potentially  gassy"  or  the  "gassy" 
operation  requirements. 

OSHA  has  revised  paragraph  (j)(2)  to 
include  additional  air  monitoring 
requirements  for  both  "potentially 
gassy"  and  "gassy"  operations.  This 
paragraph  refers  to  the  criteria  that  now 
appear  in  paragraph  (h)  pertaining  to  the 
classification  of  potentially  gassy  and 
gassy  operations.  Paragraphs  (j)(2)  (i),  . 
(ii),  (iii)  and  (iv)  are  substantively  the 
same  requirements  as  those  proposed 
for  gassy  operations  alone. 

Paragraph  (j)(2)fiii),  like  proposed 
(j)(2J(ii),  requires  a  manual  flammable 
gas  monitor  to  be  used  as  needed. 
OSHA  received  testimony  that  at  a 
minimum,  all  air  quality  testing  should 
be  performed  at  the  beginning  and  mid- 
point of  each  shift  (March  1984  Hearing 
Transcript  p.  172).  Although  OSHA  dees 
not  believe  that  this  is  necessary  at  oil 
underground  construction  operations 
(for  example,  at  those  which  have  never 
tested  positive  for  flammable  gas), 
OSHA  believes  that  this  twice-per-shift 
minimum  is  warranted  in  "potentially 
gassy"  and  "gassy"  operations.  Cleaily. 
the  increased  risk  of  fire  and  explosion 
in  these  operations  warrants  the 
increased  frequency  of  air  monitoring 
over  that  required  in  non-gassy 
operations.  Consequentiy.  the  Final  Rule 
requires  gas  tests  at  the  beginning  and 
mid-point  of  each  shift  for  'potentially 
gassy"  and  "gassy"  operations  at 
paragraph  (jJt2)(iii). 

OSi-IA  proposed,  in  paragraph 
(j)(l)(xi),  to  require  monitoring  for 
flammable  gas  prior  to  re-entry  after 
blasting  for  all  drill  and  blast 
operations.  Granite  Construction  (Ex. 
17-24)  commented  that  depending  on 
such  factors  as  the  natiu-e  of  the  ground, 
geology,  and  history,  it  would  not 
always  be  necessary  to  test  for 
flammable  gas  or  petroleum  vapor  a.fter 
each  blast.  Granite  Construction  also 
pointed  out  that  in  California,  this 
requirement  only  applies  to  gassy 
tunnels.  OSlL\  concurs  and  has  revised 
paragraph  (j](2)(v)  to  require  additional 
monitoring  for  flammable  gas  daring 
drill  and  blast  operations  only  in 
"potentially  gassy"  and  "gassy" 
environments. 
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OSHA  proposed  in  paragraph  (j)(3)  to 
continue  the  current  requirement,  at 
S  1926.800(c){l)(i),  for  maintaining 
records  of  air  quality  tests,  but  left  open 
the  appropriate  retention  period  for  such 
records  (48  FR  35789).  OSHA  stated  that 
S  1910.20  currently  requires  at  least  a  30- 
year  retention  period,  unless  a  specific 
standard  provides  a  different  period  of 
retention  period  for  records  required  by 
proposed  paragraph  (j)(3).  OSHA 
received  several  comments  on  this 
requirement.  For  example.  Mr.  Robert 
Lange,  representing  Fenix  and  Scisson, 
Inc.  (Ex.  17-20),  stated  that 
recordkeeping  for  air  quality  testing 
should  be  maintained  for  only  three 
years  completion  of  the  job,  not  30  years 
as  required  for  toxic  chemicals.  Kenny 
Construction  (Ex.  17-21A)  contended 
that  testing  records  are  useful  in 
investigating  the  cause  of  problems 
which  occur  during  construction,  but  are 
not  useful  after  the  project  has  been 
completed.  Mr.  Bruce  Summers,  Granite 
Construction  Co.,  stated  that  there  is  no 
need  to  specify  any  period  of  time  for 
retention  of  air  quality  test  records  at 
the  worksite.  Mr.  Summers  added  that 
records  of  employee  exposure  to  toxic 
substances  are  addressed  in  OSHA's 
"Access  to  Employee  Exposure  and 
Medical  Records"  standard.  That 
standard,  at  S  1910.20(d)(l)(ii).  provides 
that  each  "employee  exposure  record" 
shall  be  preserved  and  maintained  for  at 
least  30  years.  Mr.  John  Dyer,  with  the 
Southern  CaUfomia  Rapid  Transit 
District  (Ex.  17-28).  endorsed  a  30-year 
retention  requirement  for  records 
regarding  chemicals  whose  toxicity  can 
persist:  in  contrast,  he  contended  that 
records  of  flammable  atmosphere  tests 
need  not  be  kept  for  30  years  because 
conditions  after  construction  do  not 
pose  a  health  hazard. 

OSHA  also  received  comment  that 
petroleum  vapors  are  toxic  as  well  as 
flammable.  It  was  pointed  out  that  since 
the  permissible  exposure  levels  for  these 
hydrocarbon  compounds  are  ten  to 
twenty  times  lower  than  their  lower 
explosive  limit,  it  is  hardly  worthwhile 
to  segregate  records  of  toxic  vs. 
flammable  atmospheres  (March  1964 
Hearing  Transcript,  p.  355.  and  Ex.  17- 

16). 

Based  on  the  above  comments,  the 
provision  has  been  revised  to  require 
that  only  records  of  exposures  to  toxic 
substances  be  retained  for  30  years,  and 
that  all  other  air  quality  records  be 
retained  only  until  the  project  has  been 
completed. 

Paragraph  (k)— Ventilation 

This  paragraph  contains  the 
requirements  pertaining  to  ventilation  of 
the  underground  atmosphere.  The 


importance  of  an  effective  ventilation 
system  was  cited  repeatedly  by 
commenters  as  probably  the  key  factor 
in  controlling  air  contaminants  that  are 
encountered  during  underground 
construction.  Thus,  for  example,  the 
Bureau  of  Reclamation  insists  that  the 
ventilation  system  be  adequately 
designed  and  then  approved  even  before 
the  Bureau  permits  the  contractor  to  go 
underground  (March  1984  Hearing 
Transcript  pp.  123-124). 

Paragraph  {k)(l)(i),  derived  from 
proposed  paragraph  (k)(2)(ii),  prescribes 
in  general  performance  language  that 
fresh  air  must  be  supplied  in  sufficient 
quantities  to  prevent  dangerous  or 
harmful  acciunulation  of  dusts,  fumes, 
vapors  or  gases  in  all  underground  work 
areas.  The  proposal  specified  that 
mechanical  ventilation  was  required 
when  natural  ventilation  failed  to 
provide  the  required  air  quahty  ahd 
flow.  Three  commenters  recommended 
that  OSHA  require  mechanical 
ventilation  and  not  permit  reliance  upon 
natural  ventilation  (Exa.  17-1, 17-14,  and 
17-17).  However,  these  commenters  did 
not  provide  sufficient  rationale  to 
support  why  natural  ventilation  should 
be  prohibited  in  all  cases.  Therefore, 
OSHA  has  required,  in  Final  Rule 
paragraph  (k)(l)(ii),  that  mechanical 
ventilation  be  used  except  where 
natiiral  ventilation  provides  the 
necessary  air  quality. 

Paragraph  (k](3)  is  a  revision  of 
proposed  paragraph  (k)(2)(i),  which 
required  at  least  30  feet  per  minute  (fpm) 
airflow  in  the  tiuuiel  bore,  shafts,  and  all 
other  unsealed  underground  work  areas. 
The  current  standard,  at 
§  1926.800(c)(2)(v).  requires  not  less  than 
30  fpm  where  blasting  or  rock  drilling  is 
conducted  or  where  conditions  are 
present  that  are  likely  to  produce  dust, 
fumes,  vapors,  or  gases  in  harmful  or 
explosive  quantities.  Mr.  C.R.  Mattson, 
>vith  the  Perini  Corporation  (Ex.  17-23), 
stated  that  the  present  standard  is 
sufficient.  Kenny  Construction  Company 
(Ex.  17-21A)  stated  that  the  proposal 
was  too  broad  because  only  active  work 
areas  need  ventilation.  Mr.  Robert 
Lange,  with  Fenix  and  Scisson,  Inc., 
stated  that  using  the  term  "unsealed 
areas"  does  not  suit  some  mining 
methods,  and  suggested  "in  all  areas 
where  workers  are  regularly  required  to 
work"  as  an  alternative.  Mr.  W.R. 
Bristol,  writh  CAL/OSHA  (Ex.  17-1). 
stated  that  30  fpm  is  inadequate, 
especially  when  diesel  equipment  is 
operating  in  the  tunnel.  Mr.  Bruce 
Summers,  with  Granite  Construction 
Company  (Ex.  17-24).  stated  that  the  air- 
flow should  be  whatever  is  necessary  to 
maintain  the  proper  quantity  of  clean  air 


at  the  woricplace.  Based  on  the  record, 
OSHA  has  concluded  that  the  language 
in  the  current  standard  best  expresses 
the  employer's  duty  to  provide  a 
sufficient  velocity  of  clean  air  in 
underground  work  areas.  OSHA  also 
notes  that  where  mobile  diesel 
equipment  is  used  underground, 
additional  ventilation  may  be  necessary 
to  maintain  adequate  air  quality  (see  the 
discussion  below  concerning  paragraph 
(k){10)(ii)). 

OSHA's  current  standard,  at 
S  1928.800(c)(2)(i),  requires  mechanical 
ventilation  in  all  work  areas  and  also 
that  the  direction  of  airflow  be 
reversible.  OSHA  proposed  to  add  a 
requirement  that  the  air  flow  be 
reversible  from  above-ground  controls 
(see  proposed  paragraph  (k)(2)(iii)).  In 
the  proposal.  OSHA  cited  three  other 
standards  that  require  reversibility  of 
mechanical  air  flow  (48  FR  35790). 
OSHA  has  re-examined  these  standards 
and  has  found  that  only  CAL/OSHA 
requires  that  the  main  ventilation 
system  be  arranged  so  that  air  flow  can 
be  reversed  from  the  surface,  and  only  if 
a  fire  or  some  emergency  makes  this 
advisable  (emphasis  added)  (California 
8437(b)).  The  other  two  standards 
(ANSI's  and  Michigan's)  do  not  address 
the  location  of  ventilation  controls. 
Therefore,  paragraph  (k)(4)  retains  the 
current  requirement  that  mechanical 
ventilation  be  reversible,  but  does  not 
prescribe  that  all  mechanical  ventilation 
systems  used  in  underground 
construction  operations  be  provided 
with  controls  located  above  ground.     ^ 
OSHA  has  concluded  that  above-ground 
controls  are  warranted  only  in  the  case 
of  "gassy"  operations  (see  the 
discussion  below  concerning  paragraph 
(k)(12)). 

Paragraph  (k)(5)  of  the  final  rule 
explicitly  requires  that  after  blasting,  the 
employer  must  exhaust  smoke  and 
fumes  to  the  outside  atmosphere  before 
work  underground  is  resumed.  This  new 
provision  is  being  added  to  provide 
protection  to  employees  who  must  enter 
the  underground  worksite  after  blasting 
(see  explanation  of  proposed  paragraph 
(k)(2)(iii)  at  48  FR  35790.) 

OSHA  proposed,  in  paragraph 
(k)(7)(ii),  to  continue  the  current 
requirement  for  mobile  diesel-powered 
equipment  to  be  approved  by  MSHA  in 
accordance  with  30  CFR  Part  32, 
formerly  commonly  referred  to  as 
"Schedule  24."  In  addition,  OSHA 
proposed  to  allow  the  use  of  mobile 
diesel-powered  equipment  that  is 
equivalent  in  all  respects  to  MSHA- 
approved  equipment.  This  proposed 
allowance  was  made  to  permit  the  use 
of  equipment  that,  although  it  had  not 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations 


23837 


been  officially  approved  by  MSHA.  had 
been  determined  by  the  employer,  the 
manufacturer  or  a  qualified  third  party 
to  have  met  the  criteria  contained  within 
30  CFR  Part  32  (see  40  FR  35791). 
Several  conmienters  objected  to  the 
^     '*Mijcorporation  by  reference  of  30  CFR 

PaiT32,  arguing  that  MSHA  certification 
and  approval  is  a  complicated  and  time- 
consuining  process.  Instead,  they  urged 
that  OSHA  promulgate  performance 
standards  prescribing  air  quality 
requirements  (see,  for  example.  Ex.  17- 
21A  and  Ex.  17-24).  OSHA  has  carefully 
reviewed  30  CFR  Part  32,  which  covere 
such  topics  as  cooling  the  exhaust  gases, 
fuel  supply  system  safety,  electrical 
system  safety,  and  ventilation 
requirements,  in  addition  to  the 
composition  of  exhaust  gas.  Mr.  Joseph 
Hadden,  with  MSHA,  stated  that  30  CFR 
Part  32  was  developed  throtigh 
significant  research  and  effort  and  he 
did  not  belfeve  that  OSHA  needed  to 
duplicate  that  research  and  effort  to 
develop  independently  new  standards 
governing  the  design  and  use  of  diesel- 
powered  equipment  underground 
(March  1984  Hearing  Transcript,  p.  169). 
30  CFR  Part  32  is  also  the  nationally 
recognized  standard  for  underground 
diesel  equipment:  OSHA's  current 
standard,  at  S  1928.800(c)(2)(vii),  has  for 
years  incorporated  Schedule  24,  and 
both  the  ANSI  AlO.16  and  Michigan 
standards  also  contain  this  reference. 
Moreover,  the  MSHA  standards  are 
widely  recognized  by  the  underground 
equipment  industry  and  are  widely 
available  to  any  interested  pereon 
through  either  OSHA  or  MSHA.  Finally. 
30  CFR  Part  32  is  comprehensive  in  its 
requirements:  OSHA  believes  that  air 
quality  performance  standards  alone 
would  not  provide  a  level  of  safety 
comparable  with  that  provided  by  30 
CFR  Part  32  at  this  time.  Therefore, 
reference  to  30  CFR  Part  32  has  been 
retained  in  paragraph  (k)(10)(ii), 
governing  use  of  mobile  diesel  powered 
equipment  underground  in  other-than- 
"gassy"  conditions.  (The  use  of  mobile 
diesel-powered  equipment  underground 
in  "gassy"  conditions  is  governed  by 
paragraph  (i)(2),  which  incorporates  by 
reference  the  MSHA  requirements  in  30 
CFR  Part  36.). 

OSHA  solicited  comments  on  the  use 
of  water  scrubbers  and  catalytic 
converters  (see  48  FR  35791)  and 
received  numerous  comments  that 
supported  both  types  of  exhaust 
conditioners  (see,  for  example,  Exs.  17- 
4, 17-13. 17-20, 17-21, 17-23, 17-24).  In 
addition,  documentation  was  submitted 
to  the  record  to  show  that  catalytic 
converters  have  been  successfully  used 
on  diesel-powered  equipment  approved 


under  30  CFR,  Part  32  (Exs.  36  and  41). 
In  his  opening  statement  at  the  hearings, 
Mr.  Bariy  White.  Director  of  OSHA's 
Safety  Standards  Programs,  explained 
that  OSHA  will  allow  the  use  of  any 
equipment  that  can  be  shown  to  meet 
the  approval  criteria  conteiined  in  30 
CFR  Part  32,  regardless  of  the  type  of 
exhaust  conditioner  used  to  meet  those 
criteria.  The  debate  over  water 
scrubbers  versus  catalytic  converters  is 
unimportant  at  this  time,  since 
equipment  with  both  types  of  exhaust 
conditioning  have  been  approved  by 
MSHA  under  30  CFR  Part  32,  and  are 
therefore  acceptable  to  OSHA. 

OSHA  received  two  comments 
pertaining  to  the  note  that  accompanied 
proposed  paragraph  (k)(8).  The  note 
indicated  that  diesel  engines  need  at 
least  100  cubic  feet  of  air  per  minute  for 
each  brake  horsepower,  in  addition  to 
the  volume  of  air  supplied  to  personnel. 
The  National  Utility  Contractors 
Association  stated  that  where  several 
pieces  of  equipment  are  on  the  job  at  the 
same  time,  an  adjustment  to  the  amount 
of  air  per  brake  horsepower  should  be 
made.  i.e..  100  percent  of  100  cubic  feet 
per  minute  (cfm)  per  brake  horsepower 
for  the  first  machine;  75  percent  for  the 
second  machine;  and  50  percent  for  each 
successive  machine  (Ex.  31,  pp.  43-45). 
The  J.  F.  Shea  Company  also  suggested 
this  declining  percentage  (Ex.  4).  Neither 
of  these  comments  contained  specific 
evidence  that  such  a  formula  provided 
adequate  ventilation. 

In  this  regard  it  should  be  noted  that 
in  the  MSHA  rules  in  30  CFR  Part  32, 
§  32.9  provides  that  if  more  than  one 
unit  is  used  at  a  given  location,  or  in  any 
continuoiu  course  of  air.  then  the  rate  of 
ventilation  should  be  the  sum  of  the 
requirements  for  the  individual  units. 
Therefore,  OSHA  has  decided  to  retain 
the  note  which  accompanied  proposed 
paragraph  (k)(8).  and  will  rely  on  the 
amount  of  ventUation  determined  in 
accordance  with  the  tests  prescribed  in 
30  CFR  Part  32. 

Final  rule  paragraph  (k)(ll),  a  revision 
of  proposed  paragraph  (u)(7),  requires 
specific  design  criteria  for  ventilation 
systems  used  in  "potentially  gassy."  as 
well  as  "gassy"  operations.  The 
inclusion  of  "potentially  gassy" 
classification  in  this  paragraph  was 
necessitated  by  the  addition  of  the  new 
"potentially  gassy"  classification  in  the 
standard.  OSHA  has  also  incorporated 
in  paragraph  (k)(ll)  the  requirement 
proposed  in  paragraph  (u)(2)  that  only 
acceptable  equipment  be  used  in  a 
"gassy"  operations;  the  rule  now 
specifies  that  the  electrical  systems, 
including  the  fan  motors,  must  be 
acceptable. 


OSHA  proposed,  in  paragraph 
(k)(2)(iii),  to  require  above-ground 
controls  for  reversing  mechanical 
airflow  at  all  underground  construction 
operations.  The  Final  Rule,  in  paragraph 
(k)(l3),  has  been  revised  so  that  above- 
ground  controls  for  reversing  the 
direction  of  mechanical  airflow  are 
required  only  in  gassy  operations. 
Kenny  Construction  argued  that 
connecting  the  in-line  booster  fans  to  a 
central  above-ground  control  will 
require  the  installation  of  a  burdensome 
wiring  and  switch  system  which  is 
unjustified,  absent  some  compelling 
need  for  surface  control  (Ex.  31,  p.  54). 
Mr.  Vinton  Garbesi  contended  that 
above-ground  reversing  mechanisms  for 
tunnel  ventilation  systems  are  neither 
practical  nor  safety  beneficial  (March 
1984  Hearing  Transcript  p.  190). 

Mr.  Ronald  Searie  testified  that  the 
Bureau  of  Reclamation  requires  above- 
ground  controls  for  all  underground 
operations.  Mr.  Searie  stated  that  in 
case  an  evacuation  of  the  underground 
becomes  necessary,  the  ventilation 
system  can  be  controlled  from  the 
surface  (March  1984  Hearing  Transcript 
p.  124).  Mr.  Searie  also  stated  that 
ventilation  control  by  above-ground 
rescue  crews  is  critical,  adding  that 
controlling  underground  atmospheres  is 
essential  to  expediting  rescue  operations 
(Ex.  24,  p.  4). 

The  sole  evidence  dted  in  the 
Proposal  at  48  FR  3579a  in  support  of 
the  proposed  requirement  at  (k)(2)(iii) 
that  the  direction  of  mechanical 
ventilation  be  reversible  by  above- 
ground  conb-ols  was  ANSL  Michigan, 
and  CAL/OSHA.  But  ANSI  and 
Michigan  do  not  require  above-ground 
controls.  Only  CAL-OSHA  calls  for 
above-ground  controls,  and  only  if  a  fire 
or  emergency  makes  this  advisable  (see 
8437(b)).  However,  in  light  of  Mr. 
Searle's  testimony  about  the  value  of 
above-ground  controls  for  control  from 
the  surface  after  evacuation  and  during 
rescue  work  (March  1984  Hearing,  pp. 
124-125),  and  the  requirements  of  the 
CAL/OSHA  rule.  OSHA  beUeves  that 
the  record  does  support  a  decision  to 
require  above-ground  controls  in 
operations  where  such  events  are  most 
likely  to  occur,  that  is.  in  "gassy" 
operations.  Therefore.  OSHA 
promulgates  Final  Rule  paragraph 
(k)(12)  as  revised. 

OSHA  proposed,  in  paragraph  (u)(7), 
that  ventilation  systems  used  in  gassy 
operations  be  provided  with  explosion- 
relief  mechanisms.  No  substantive 
conunents  were  submitted  on  this 
provision.  However,  the  August  1985 
"Summary  Report  of  Compliance  Cost 
Estimates  Pertaining  to  P^missible 


BEST  COPY  AVAILABLE 


23838 


Federal  Regbter  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations 


Ventilation  and  Gassy  Tunnels"  (Ex.  54] 
by  the  contractor  JRB/SAIC  questioned 
the  feasibility  of  explosion-relief 
mechanisms  in  the  typical  single-bore 
tunnel  ventilation  system.  That  report 
also  correctly  cited  30  CFR  57.21-20(e). 
an  MSHA  ventilation  requirement 
pertaining  to  gassy  mines,  as  the  source 
for  OSHA's  proposed  rule.  None  of  the 
comments  received  in  response  to  the 
limited  reopening  of  the  record  (50  FR 
33357)  provided  OSHA  with  any 
information  on  this  issue.  OSHA 
believes  that  the  JRB/SAIC  report  raises 
serious  questions  about  the  feasibility  of 
this  provision,  and  has  therefore 
modified  the  proposed  requirement  to 
delete  coverage  of  the  typical  "ingle- 
bore  tunnel  ventilation  system.  The  final 
nile  uses  language  similar  to  that  of  the 
mining  rule  to  provide  coverage  of  those 
few  underground  construction 
operations  that  use  mine-type 
ventilation  systems  with  offset  surface 
fans  so  as  to  maintain  ventilation  during 
an  explosion. 

Paragraph  (1)  Illumination 

OSHA  proposed,  in  paragraph  0)(1) 
and  Table  D-3  of  i  1926.56.  to  revise  the 
minimum  level  of  illumination  (see  48  FR 
35791-35792).  Currently,  paragraph  (d)  of 
1 1926.800  requires  five  footcandHes  in 
general  work  areas,  and  ten  footcandles 
at  the  heading  during  drilling,  mucking, 
and  scaling  operations.  Several 
commenters  recommended  that  OSHA 
retain  the  currently  required  levels  of 
illumination  (Bcs.  17-12. 17-17. 17-24).  In 
general  the  rationale  presented  by  these 
comments  was  that  the  underground 
environment  is  wet,  dirty,  and  slippery 
and  that  poor  lighting  conditions 
exaggerate  such  hazards.  OSHA 
believes  that  the  record  does  not 
support  the  proposed  minimum  levels  of 
illumination.  Therefore,  OSHA  has 
decided  to  retain  the  current  levels  of 
illumination  and  has  not  revised  Table 
D-3  of  §  1926.56  of  this  Part 

Paragraph  (1)(2)  proposed  that 
acceptable  portable  lighting  be  used 
within  50  feet  of  any  underground 
heading  during  explosives  handling. 
Some  comments  urged  that  such  lighting 
only  be  required  where  electric 
detonators  are  used  (Exs.  17-1. 17-4, 21- 
A,  17-24).  None  of  these  comments, 
though,  cited  any  authority  to 
substantiate  that  their  use  would 
provide  an  adequate  level  of  safety. 
OSHA  consulted  publications  of  the 
Institute  of  Makers  of  Explosives  (IME). 
OSHA  recognizes  IME  as  an 
authoritative  source  on  the  subject  of 
safety  with  explosives  and  accords  great 
weight  to  its  recommendations.  IME  is 
the  safety  association  of  the  commercial 
explosives  industry  in  the  United  States 


and  Canada.  Its  member  companies 
produce  over  75  percent  of  the 
commercial  explosives  consumed  in  the 
United  SUtes  each  year.  OSHA  has 
relied  on  IME  guidelines  in  other  OSHA 
standards  (see  for  example  29  CFR  Part 
1926.  Subpart  U).  The  IME  Publication 
Number  17.  "Safety  in  the 
Transportation.  Storage,  Handling  and 
Use  of  Explosive  Materials,"  page  3. 
states  that  "where  portable  lights  are 
needed  aroimd  explosive  materials,  only 
approved  electric  flashlights  or  electric 
lanterns  should  be  permitted."  The  IME 
Publication  Number  12,  "Glossary  of 
Commercial  Explosives  Industry 
Terms."  page  14.  defines  Explosive 
Materials  to  include,  but  not  be  limited 
to,  dynamite  and  other  high  explosives; 
slurries,  emulsions  and  water  gels;  black 
powder  and  pellet  powder;  initiating 
explosives;  detonators  (blasting  caps); 
safety  fuse;  squibs;  detonating  cord: 
igniting  cord;  and  igniters.  Therefore,  the 
IME  clearly  intends  the  requirement  for 
approved  lighting  to  apply  to  all 
explosive  materials,  not  just  electric 
detonators. 

OSHA  also  notes  that  the  Army  Corps 
of  Engineers  requires  that  the  loading 
area  be  illuminated  by  floodlights 
located  50  feet  from  the  face.  If 
additional  illumination  is  needed,  the 
loading  crew  shall  be  provided  with 
approved  head  lamps  (see  Ex.  14-2  at 
Rule  24.C.03).  Therefore,  in  the  Final 
Rule,  OSHA  has  concluded  that  any 
lighting  equipment  used  within  50  feet  of 
the  underground  heading  during 
explosives  handling  must  be  of  a 
portable  type  that  meets  the  definition 
of  "acceptable." 

Paragraph  (m)  Fire  Prevention  and 
Control 

OSHA  proposed,  in  paragraph 
(m)(4)(ii),  to  prohibit  piping  diesel  fuel 
fit)m  the  surface  to  underground 
locations.  OSHA  explained  that  the 
purpose  was  to  control  a  fuel  source 
hazard  arising  bom  leaks  from  the  pipe 
(see  48  FR  35792-93).  This  proposal  drew 
several  comments,  all  critical  of  the 
proposal. 

Mr.  Bruce  Harvey,  representing  J.  S. 
Redpath  Corporation  (Ex.  17-8). 
contended  that  diesel  fuel  can  be 
transferred  to  an  underground  storage 
facility  using  a  dry-line  supply  system 
without  the  hazards  involved  in 
transporting  fuel  containers.  Mr.  Harvey 
added  that  the  pipe-line  would  be  dry  at 
all  times  except  when  actually 
transmitting  diiesel  fuel. 

Mr.  Vinton  Garbesi,  Mrith  S  and  M 
Constructors,  Inc.,  testified  that  it  is  far 
safer  to  pipe  diesel  to  a  fueling  station  at 
the  bottom  of  a  shaft  than  to  transport 
fuel  tanks  in  and  out  of  the  shaft.  He 


recommended  a  dry-type  pipe  with  a 
transfer  pump  on  the  surface  and  two 
valves,  one  at  the  surface  and  one  at  the 
fueling  station  (March  1984  Hearing 
Transcript,  p.  191). 

Mr.  Charles  Kelso,  Dillingham 
Construction  Company,  argued  that 
piping  diesel  fuel  is  an  efficient, 
economical  and  safe  way  of  handling 
fiiel.  Mr.  Kelso  testified  that  hoisting  55- 
gallon  drums  up  and  down  a  shaft 
would  expose  them  to  greater  risk  of 
damage  and  subsequent  leaks, 
consequently  creating  greater  hazards 
than  would  a  dry-line  supply  system 
(March  1984  Hearing  Transcript,  p.  679). 
Mr.  E.  O.  Mixon  described  a  dry-pipe 
system  typically  used  by  Kenny 
Construction  Company  (March  1984 
Hearing  Transcript  p.  519-520).  When  a 
piece  of  equipment  underground  needs 
fuel,  a  top  man  fills  a  small  (50  to  100 
gallon)  tank  located  at  the  shaft  collar 
from  a  15,000-20.000  gallon  storage  tank 
also  on  the  surface.  The  bottom  man 
uses  a  service-station  type  nozzle  to  fill 
the  equipment  fuel  tank,  and  the  top 
man  controls  a  valve  at  the  shaft  collar 
tank.  If  something  goes  awry,  at  worst 
the  fuel  leak  to  the  underground  is  50  to 
100  gallons,  not  15,000  to  20.000  gallons. 
The  50  to  100  gallons  is  also  less  than 
the  typical  one-day's  supply  of 
underground  storage  that  is  currently 
permitted  under  S  1926.800(e)(l](iv). 

OSHA  sees  merit  in  these  comments 
and  has  determined  that  the  record 
supports  the  use  of  a  dry-line  supply 
system  which  incorporates  many  of  the 
components  cited  in  the  comments  (see, 
for  example,  Exs.  17-8, 17-20, 17-21A, 
and  17-35).  OSHA  believes  that 
compliance  with  all  the  requirements 
contained  in  paragraph  (m](4)  of  this 
Final  Rule  will  effectively  control  the 
hazards  and  points  of  possible  failure 
associated  with  a  pipe-line  system. 

OSHA  proposed,  in  paragraph 
(m)(5)(ii),  to  allow  the  use  of  acetylene, 
liquified  petroleum  gas  (LP-Gas)  and 
Methylacetylene  Propadiene  Stabilized 
(MPS)  gas  underground  only  for 
welding,  cutting  and  hot  work.  The 
existing  tuimel  standard,  at 
S  1926.800(e)(l)(v),  prohibits  LP-Gas 
underground.  However,  Subpart  J — 
Welding  and  Cutting,  of  the  OSHA 
Construction  Standards  contained  in  29 
CFR  Part  1926,  permits  the  underground 
use  of  fuel  gases,  including  LP-Gas, 
under  prescribed  conditions,  including 
handling,  storage  and  ventilation 
requirements  (see  48  FR  35793).  In  an 
effort  to  clarify  this  contradiction  in  its 
standards,  OSHA  published  OSHA 
Instruction  STD  3-17.1  in  November 
1976,  which  allowed  fuel  gases. 
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including  LP-Gas.  to  be  used 
underground 

Kenny  Construction  opposed  the  use 
of  LP-Gas  underground  because  of  its 
volatility,  alluding  to  an  "unfortunate 
experience"  that  they  had  experienced 
(Ex.  21).  Mr.  Dan  McAuliffe,  testifying 
for  the  International  Union  of  Operating 
Engineers,  stated  that  MPS  gas  is  stored 
in  thinner  walled  containers  than 
acetylene  and  should  not  be  used 
(March  1984  Transcript  p.  727).  OSHA's 
requirements  that  apply  to  all  fuel  gas 
welding  and  cutting  in  construction  (29 
CFR  1928.350)  require  that  all  cylinders 
meet  the  Department  of  Transportation 
(DOT)  requirements  published  in  49  CFR 
Part  178,  Subpart  C,  "Specification  for 
Cylinders."  "Hiese  rules,  which  specify 
the  cylinder  wall  thicknesses 
determined  to  be  safe  for  the  storage  of 
each  compressed  gas,  have  long  been 
the  recognized  industry  standard. 

OSHA  has  weighed  these  comments 
carefully  and  finds  the  evidence 
insufiicient  to  warrant  changing  the 
proposal.  OSHA  believes  that  the  risks 
that  may  be  associated  with  the  use  of 
fuel  gases  will  continue  to  be  effectively 
controlled  by  compliance  with  the 
paragraphs  referred  to  in  the  rule; 
namely,  29  CFR  Part  1926,  Subpart  J  and 
paragraphs  (j),  (k),  (m)  and  (n)  of  this 
section. 

OSHA  has  revised  proposed 
paragraph  (m)(7).  OSPIA  proposed  that 
where  it  is  not  feasible  to  maintain  a  100 
foot  separation  between  nammable  or 
combustible  materials  stored  above 
ground  and  the  opening  to  any 
underground  operation,  a  one  hour  fire- 
rated  barrier  must  be  placed  between 
the  flammable/combustible  material 
and  the  opening.  The  intent  was  to 
prevent  fire  and  explosion  hazards  at 
the  surface  opening  from  endangering 
employees  underground  (see  48  FR 
35793). 

Mr.  Mark  Hoffinan,  with  Stimm- 
Fitzpatrick  Constructors,  asserted  that 
there  is  insufficient  space  at  some  sites 
to  maintain  a  100-foot  separation  (Ex. 
17-26).  He  also  argued  that  such  a 
barrier  would  not  contain  smoke  and 
might  create  a  visibilify  problem.  Mr. 
Hoffman  added  that  if  no  flammable 
materials  is  used  in  the  shaft,  such  a 
barrier  would  be  ineffective.  He 
suggested  that  if  combustible  or 
flammable  materials  or  supphes  are 
stored  in  close  proximify  to  the  opening, 
adequate  and  clearly  marked  fire 
protection  equipment  should  be 
provided. 

OSHA  believes  that  a  barrier  will 
both  keep  the  fire  and  heat  away  fitim 
any  access  opening  to  the  underground, 
and  enable  employees  to  evacuate  the 
work  area.  Therefore,  OSHA  has 


concluded  that  the  barrier  will  enhance 
employee  safefy,  even  though  a  barrier 
would  not  contain  the  smoke  fix»m  a 
surface  fire.  Obviously,  the  best  course 
would  be  to  prevent  the  fire  fit)m 
occiuring  in  the  first  place.  In  addition, 
OSHA  has  deleted  from  the  Final  Rule  a 
redundant  reference  to  29  CFR 
1926.152(c):  Paragraph  (m)  already 
contains  a  reference  to  the  fire 
protection  requirements  covered  in 
Subpart  F. 

Paragraph  (nj  Welding.  Cutting  and  Hot 
Work 

Proposed  paragraph  (n)(l)  was 
deleted  from  this  Final  Rule  because  it 
was  redundant  to  the  final  provision  in 
paragraph  U){l)(iii)(B)  that  requires  the 
competent  person  to  consider  the  use  of 
fuel  gases  and  welding,  cutting  and  hot 
work  operations  when  making  the 
determination  for  air  monitoring.  Two 
commenters  interpreted  the  proposal  as 
requiring  additional  air  monitoring,  even 
if  no  gas  was  present  (Exs.  17-19, 17- 
21A),  but  this  was  not  OSHA's  intent 
For  example,  if  compliance  with  the 
monitoring  requirements  of  paragraph  (j) 
indicated  there  was  no  reason  to  beUeve 
that  the  air  should  be  monitored 
immediately  prior  to  starting  the  hot 
work,  and  if  the  competent  person  had 
no  reason  to  suspect  that  the  cylinders 
could  be  leaking,  then  the  competent 
person  might  have  sufficient  ii^ormation 
to  support  the  determination  without 
additional  air  monitoring. 

OSHA  proposed  in  paragraph  (n)(2)  to 
limit  the  number  of  compressed  gas 
cylinders  underground  to  a  one-shift 
supply.  The  commenters  acknowledged 
that  it  is  sound  safefy  practice  to  limit 
the  amount  of  cylinders  underground, 
but  argued  that  a  one-shift  limit  was 
uimecessarily  stringent  For  example, 
Mr.  Mark  Hof&nan,  with  Stimm- 
Fitzpatrick  Constructors,  stated  that  the 
more  trips  required  to  carry  the 
cylinders,  the  more  risk  was  involved 
(Ex.  17-26).  Mr.  Vinton  Garbesi,  with  S 
and  M  Construction.  Inc.,  stated  that  in 
his  experience,  accidents  involving 
compressed  gas  cylinders  have 
generally  occurred  while  they  were 
being  transported  and  that  the  proposal 
would  increase  the  frequency  of 
transportation  (March  1984  Hearing 
Transcript  pp.  191, 192,  and  213).  As  a 
result  of  these  comments,  OSHA  is 
persuaded  of  the  need  to  reduce  the 
handling  of  cylinders,  as  well  as  to  limit 
the  number  of  cylinders.  Therefore, 
OSHA  has  increased  the  amount  of  fuel 
gas  and  oxygen  that  is  permitted 
underground  from  the  proposed  one- 
shift  limit;  the  Final  Rule  permits  a  24- 
hour  supply.  OSHA  believes  that  the  24- 
hour  criterion  represents  an  appropriate 


balance  of  reducing  handling  risks,  and 
minimizing  the  amount  of  compressed 
gas  stored  underground.  It  must  also  be 
remembered  that  in  all  other  respects, 
the  regulations  in  29  CFR  1928.350 
pertaining  to  transporting  and  storing  of 
compressed  gas  cylinders  also  apply  to 
undergroimd  construction. 

Paragraph  (o)  Ground  Support 

Proposed  paragraph  (o)(2)(iv)  drew 
several  comments  pertaining  to  the 
variefy  of  bolts  in  use  (Exs.  17-8, 17- 
21A).  For  example,  Mr.  Garbesi  noted 
that  the  proposed  rule  overlooked  the 
fact  that  some  rock  bolts  and  dowels  do 
not  depend  on  torsionally  appUed  force, 
such  as  split-set  stabilizers  bolts,  and 
post-tension  grouted  bolts  (March  1984 
Hearing  Transcript  p.  192).  Therefore, 
the  Final  Rule,  renumbered  as  final 
paragraph  (o)(3)(iv)(A).  provides  that  a 
torque  wrench  is  to  be  used  only  if  the 
bolt  depends  on  torsionally-applied 
force. 

Proposed  paragraph  (o)(2)(v)  would 
have  required  the  employer  to  maintain 
the  torque  bolt  tension  assignments  at 
the  jobsite.  OSHA  received  no 
substantive  comments  on  this  proposed 
requirement  However,  because 
paragraph  (o)(3)(iv)(B)  requires  a 
competent  person  to  determine  that  the 
bolts  are  property  torqued  OSHA  does 
not  believe  that  a  record  of  tension 
assignments  would  improve  the 
protection  provided  by  the  standard 

Several  comments  were  received 
regarding  paiagraph  (o)(2)(vi)— 
renumbered  as  final  paragraph 
(o)(3)(v)— concerning  "temporary  roof 
supports."  The  proposed  rule,  derived 
from  California  section  8441.(e), 
provided  for  temporary  roof  supports  to 
protect  employees  who  are  either 
working  beyond  or  installing  permanent 
roof  supports.  One  commenter,  Mr. 
Bruce  Summers,  with  Granite 
Construction,  stated  that  tempora.'y  roof 
supports  are  frequently  retained  as 
permanent  roof  supports  (Ex.  17-24). 
Both  Mr.  Summers  and  Mr.  Brown, 
representing  J.F.  Shea  Co.,  Inc.  (Ex  17-4). 
recommended  that  OSHA  adopt  the 
CAL-OSHA  rule,  from  which  OSIL\'8 
proposed  language  was  derived.  OSHA 
agrees  that  the  performance-oriented 
CAL-OSHA  provision,  allowing  any 
effective  method  of  protection, 
expresses  the  intended  purpose  more 
clearly  than  the  proposal  without 
diminishing  employee  safefy.  and  has 
revised  the  standard  accordingly. 

Proposed  paragraph  (o)(3)(ii)(B) — 
paragraph  (o){4)(ii](B)  in  the  Final 
Rule — has  been  revised  in  response  to 
comments  asserting  that  the  proposed 
42-inch  casing  height  is  too  restrictive 
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(Ex».  17-4, 17-ia  17-24. 17-28).  For 
example,  Mr.  John  Dyer,  with  the 
Southern  California  Rapid  Transit 
District,  conceded  the  need  for  a  barrier 
to  prevent  tripping  and  falling  into  the 
shaft,  but  questioned  the  need  for  the 
casing  to  be  extended  to  42  inches  (Ex. 
17-28).  Mr.  LW.  Brown,  with  JJ.  Shea 
Company,  In&,  stated  that  the  objectives 
of  the  proposed  42-inch  casing  height  are 
appropriate  (see  48  FR  35795).  but  that 
the  regulation  should  be  performance- 
oriented  to  allow  the  employer  other 
compliance  options  (Ex.  17-4).  OSHA 
notes  that  ANSI  AlO.16-1981,  paragraph 
4.7,  requires  shafts  to  be  guarded  by 
means  of  a  standard  guardrail  or  a  tight 
covering  (see  Ex.  13).  Therefore,  OSHA 
has  determined  to  retain  the  12-inch 
casing  height  in  the  existing  standard,  at 
1 192e.800(h)(3)(U),  provided  that  a 
standard  (42-inchj  railing  is  used:  that 
the  ground  is  sloped  so  as  to  prevent 
liquids  from  running  over  the  12-inch 
high  casing;  and  that  barriers  are  used 
to  prevent  mobile  equipment  £rom 
Jumping  over  the  12-inch  high  casing. 
This  system  will  provide  equivalent 
protection  to  the  proposed  requirement. 

Paragraph  (p)  Blasting 

The  nnal  Rule  indicates  a  new 
requirement,  in  paragraph  (p)(2),  to 
make  explicit  what  was  implicit  in  the 
proposal:  That  employees  shall  not  enter 
a  work  area  until  air  quality  meets 
Tnintmiim  requirements.  In  New  York,  in 
1980,  three  men  entered  an  underground 
area  after  a  blast  without  checking  air 
quality:  all  three  were  killed  by 
poisonous  fumes  (Ex.  31,  App.  3,  p.  13). 
The  addition  here  reiterates  the  intent 
expressed  elsewhere  in  the  standard, 
such  as  at  paragraphs  (j)(2)(v)  and  (k)(5). 

Paragraph  (q)  Drilling 

The  current  standard,  at 
i  1928.800(i)(8),  requires  the  employer  to 
provide  mechanical  means  for  lifting 
drills,  roof  bolts,  mine  straps,  and  other 
unwieldy  heavy  material  to  the  top  deck 
of  jumbos  over  ten  feet  in  height 
Proposed  paragraph  (q)(8)(i)  retained 
this  requirement  but  increased  the 
scope  of  the  standard  to  the  top  decks  of 
all  jumbos,  not  just  those  over  ten  feet  in 
height  This  revision  was  proposed 
because  the  current  standard  does  not 
provide  for  mechanical  assistance  to 
employees  who  need  it  to  lift  heavy 
material  to  the  top  deck  of  a  jumbo  that 
is  less  than  ten  feet  in  heiaht 

Mr.  Vinton  Garbesi,  with  S  and  M 
Construction,  stated  that  the  regulation 
should  require  mechanical  hoists  or  lifts 
on  jumbos,  but  should  leave  the 
circumstances  of  their  use  to  be 
determined  by  the  employer  (March 
1984  Hearing  Transcript  p.  193).  Mr. 


Brown,  with  ].?.  Shea  Con^Mny. 
commented  that  a  fairiy  typical  roof  bolt 
weighs  22  poimds  and  is  not  that 
unwieldy  (Ex.  17-4).  OSHA  has 
determined  that  the  list  of  examples  of 
heavy  or  unwieldy  objects  unnecessarily 
includes  the  types  of  roof  bolts  referred 
to  by  Mr.  Brown.  On  the  other  hand,  the 
list  might  not  accurately  illustrate  the 
universe  of  materials  intended  to  be 
included.  OSHA  agrees  that  the 
unwieldiness  or  heaviness  of  an  object 
depends  not  only  on  its  configuration, 
but  also  on  its  location  and  the 
conditions  at  the  worksite.  The  list  of 
examples  of  heavy  or  unwieldy 
materials  was  not  intended  to  be  all 
inclusive.  Further,  if  a  list  item  such  as  a 
roof  bolt  was  shown  to  be  not  "heavy  or 
imwieldy,"  it  would  not  require 
mechanical  assistance.  Accordingly, 
OSHA  is  deleting  the  list  of  examples 
from  this  provision.  Therefore,  OSHA 
has  concluded  that  mechanical  lifting 
means  shall  be  provided  on  the  top  deck 
so  that  personnel  who  need  to  Uft  any 
unwieldy  or  heavy  materials  will  have 
mechanical  assistance,  if  needed, 
regardless  of  the  height  of  the  jumbo. 

Paragraph  (q)(B)(ii)  retains  the 
requirement  under  the  existing  standard, 
at  1 1928.800(i)(9),  that  jumbos  over  10 
feet  in  height  have  stairs  wide  enough 
for  two  persons.  Several  commenters, 
including  Kenny  Construction  and  S  and 
M  Constructors,  Ina  (Ebcs.  17-21A.  28). 
contended  that  the  rule  Is  unnecessary 
and  that  the  cost  of  providing  two- 
person-wide  stairs  would  be  significant 
Nevertheless,  the  existing  standard 
reflects  OSHA's  belief  that  even  though 
this  width  may  not  be  necessary  for 
routine  access,  it  would  facilitate  a 
rapid  evacuation  from  the  deck,  or  the 
transport  of  an  injured  employee  on  a 
stretdier  from  the  deck  to  the  tunnel 
floor.  Both  die  U.S.  Army  Corps  of 
Engineers  and  the  Michigan  OSHA 
standards  contain  this  requirement  In 
addition,  because  the  requirement  has 
been  in  effect  for  some  years  already, 
this  aspect  of  the  revised  standards  will 
not  cause  employers  to  incur  new  costs 
to  come  into  compliance.  Accordingly, 
the  record  does  not  provide  a  compelling 
basis  for  altering  the  current  standard. 

Proposed  8 1928.800(q)(8)(iv){A) 
retained  the  requirement  of  current 
paragraph  (i)(12),  that  only  employees 
assisting  the  operator  shall  be  allowed 
to  ride  on  jumbos.  Mr.  Gail  Knight  with 
S.  A.  Healy  Company,  stated  that  a 
blanket  restriction  is  unjtistified:  that  it 
is  often  necessary  to  transport  woriiers 
on  jumbos,  and  if  additional  protection 
is  desired,  contractors  should  equip 
jumbos  with  seats  or  handles  (Ex.  21-13, 
p.  10).  OSHA  has  reexamined  the  record 


and  sees  no  reason  why  employees 
other  than  those  assisting  the  operator 
should  not  be  allowed  to  ride  a  jumbo, 
provided  that  suitable  protection  is 
provided  for  such  riders.  Therefore, 
paragraph  (q)(8)(iv)(A)  has  been  revised 
to  allow  employees  to  ride  jumbos 
provided  that  the  jumbo  is  equipped  to 
allow  those  employees  to  ride  safely  as 
prescribed  in  paragraph  (r)(e)(ii). 

OSHA  has  revised  proposed 
paragraph  (q)(10)(i)  to  remove  a 
redundant  requirement,  and  also  to 
clarify  the  intent  of  the  rule.  The  first 
sentence  of  the  proposal  required  an 
examination  for  and  removal  of  any 
misfired  charges  prior  to  drilling.  This 
same  requirement  appears  in  Subpart  U 
at  S  1926.910  and  8 1926.911  and  need 
not  be  repeated  here. 

The  second  sentence  of  proposed 
paragraph  (q)(10)(i)  prohibited  drilling 
blasting  holes  through  muck  or  water. 
Mr.  Garbei  stated  that  most  holes  in  the 
invert  of  tunnels  are  drilled  through 
muck  or  water.  Garbesi  acknowledged 
the  need  to  inspect  for  and  remove 
misfires.  However,  OSHA  maintains 
that  drilling  through  muck  or  water  is  an 
unsafe  practice,  even  if  an  inspection  is 
performed,  because  of  the  inherent 
difficulty  of  assuring  that  all  misfires 
have  been  located  and  removed 
Therefore,  OSHA  promulgates  this 
paragraph  as  proposed,  continuing  the 
existing  requirement 

Paragraph  (r)  Haulage 

Paragraph  (r)(2)  has  been  revised  to 
increase  safety  by  ensuring  that  haulage 
equipment  can  be  stopped  even  if  the 
brakes  alone  are  not  effective.  Mr.  Dan 
McAuliffe,  with  the  International  Union 
of  Operating  Engineers,  stated  that 
under  certain  conditions,  including 
slope,  moisture  and  temperature,  brakes 
may  not  be  adequate  to  stop  equipment 
and  he  recommended  that  "sanders"  be 
required  (March  1984  Hearing 
Transcript,  pp.  727-728).  There  is  no 
data  in  the  record  to  support  specific 
slope  or  temperature  limits.  Therefore, 
OSHA  has  expressed  the  requirement 
using  performance-oriented  language.  If 
conditions  are  such  that  suitable  brakes 
alone  are  not  effective,  then  sanders  or 
some  other  means  may  be  used  to 
provide  an  effective  means  of  stopping. 
This  clarification  is  consistent  with  the 
intent  of  the  proposed  rule  (see  48  FR 
35796). 

Proposed  paragraph  (r)(4)(i)  would 
have  required  Falling  Object  Protective 
Structures  (FOPS)  on  all  powered 
mobile  haulage  equipment  This 
provision  has  not  been  carried  forward 
into  the  Final  Rule,  primarily  for 
feasibility  and  safety  considerations. 
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For  example,  S  and  M  Constructors,  Inc., 
contended  that  the  regulation  should  be 
modified  to  recognize  that  in  small 
diameter  tunnels  the  incorporation  of 
FOPS  into  conventionally  designed 
locomotives  is  "dimensionally"  not 
possible  while  maintaining  the 
operator's  field  of  view  to  allow  safe 
operation  of  the  locomotive  (Ex.  21-1). 

Mr.  E.  O.  Mixon,  with  Kenny 
Construction  Company,  contended  that 
FOPS  would  compound  the  restricted 
clearances  of  most  tunnels  (Ex.  17-21). 
In  addition,  Mr.  Mixon  argues  that 
locomotive  operators  have  no  need  for 
more  protection  fit)m  falling  objects 
than  anyone  else  working  underground, 
and  that  the  next  logical  extension  of 
this  rule  would  require  FOPS  for 
everybody  underground.  Mr.  Bruce  F. 
Harvey,  with  J.  S.  Redpath  Corporation, 
reconunended  that  OSHA  require 
overhead  protection  on  manhaul  cars 
only  (Ex.  17-8). 

In  addition  to  the  feasibility  concerns 
associated  with  FOPS,  it  was  stated  that 
FOPS  may  be  unnecessary  in  some 
ground  conditions.  Michael  F.  Duffy,  of 
the  American  Mining  Congress,  states 
that  the  ground  support  requirements 
may  negate  the  need  to  provide  FOPS 
(Ex.  21-11).  Mr.  Du^  added  that  in 
many  undergroimd  metal-nonmetal 
mines  where  stable  roof  conditions 
prevail,  FOPS  are  not  necessary  and  are 
not  required  by  MSHA. 

OSHA  stated  in  the  proposal  at  48  FR 
35796  that  the  same  hazard  exist  for 
machines  used  imderground  as  for  those 
used  above  ground.  Since  machines 
used  above-ground  do  not  have  the 
benefit  of  operating  within  an 
environment  controlled  by  the  ground 
control  requirements  of  paragraph  (o), 
the  Agency  no  longer  sees  the  need  for 
FOPS  underground.  Thus,  OSHA  has  not 
carried  the  proposed  FOPS  requirement 
forward  into  this  Final  Rule. 

OsHA  has  revised  proposed 
paragraph  (r)(6)(ii)  to  clarify  the 
exception  for  train  crewmen.  OSHA 
explained,  in  48  FR  35797,  that  the  rule 
was  not  intended  to  apply  to  train 
crewmen  standing  on  properly  designed 
platforms  with  suitable  handholds,  but 
did  not  state  the  exception  explicitly  in 
the  proposed  rule.  OSHA  has  added  a 
requirement  for  a  safe  place  for  train 
crewmen  who  ride  the  locomotive. 

Paragraph  (r)(6)(ii)  also  carries 
forward  a  requirement  for  seating  for 
each  passenger  that  protects  passengers 
from  being  struck,  crushed,  or  caught 
between  other  equipment  or  surfaces. 
Two  commenters  objected  (see  Exs.  17- 
19  and  17-21(a))  to  such  seating  being 
required  in  elevators  and  shaft 
conveyances:  however,  this  provision  is 
intended  to  apply  only  to  haulage 


equipment  and  not  hoisting  equipment 
Therefore,  OSHA  has  carried  forward 
this  requirement  from  existing  rules  29 
CFR  1926.601(b)(8)  and  29  CFR 
1926.800(k)(7). 

The  proposed  new  coupling 
requirements  of  paragraphs  (r)(12)  (i) 
through  (iii)  were  intended  to  reduce  the 
need  for  employees  to  reach  between 
cars  and  locomotives,  and  to  reduce  the 
hazards  of  inadvertent  uncoupling, 
resulting  in  runaway  cars.  OSHA 
soUcited  comments  on  the  hazards 
associated  with  coupling/uncoupling 
operations  and  with  runaway  cars  (see 
48  FR  35798). 

Kenny  Construction  Company  stated 
that  the  proposed  requirement  for 
automatic  couplers  would  be  ineffective 
in  protecting  employees  bom  being 
caught  between  cars  since  both  manual 
and  automatic  couplers  can  require 
employee  exposure  (Ex.  17-21A).  OSHA 
concedes  that  the  use  of  an  automatic 
coupler  which  continues  to  expose 
employees  to  the  hazards  encountered 
during  cleaning,  aligning,  and  hooking/ 
unhoooking  operations  would  not 
accomplish  the  desired  risk  reduction. 

Mr.  Mixon,  with  Kenny  Construction, 
also  pointed  out  that  unit  trains  used 
with  tunnel  boring  machines  (TBMs)  are 
seldom  uncoupled  (March  1984  Hearing 
Transcript  p.  438).  Mr.  Knight  with  S.  A. 
Healy  Company,  testified  that  his 
employer  uses  unit  trains  with  cars 
pinned  solidly  together  and  never 
uncouple  them.  Mr.  Knight  added  that 
putting  couplings  on  those  cars  would 
increase  the  risk  to  woricers  due  to  the 
cars'  tendency  to  become  uncoupled 
under  certain  conditions  (March  1984 
Transcript  p.  262). 

Several  commenters  suggested  a 
performance  rule  that  would  keep 
employees  from  between  the  cars  and 
allow  the  employer  to  chose  the  method 
of  coupling,  such  as  releasing  levers, 
chains  or  rods  (see,  for  example,  March 
1984  Hearing  TYanscript  pp.  32-33,  pp. 
514-515).  Mr.  Ronald  J.  Searle,  with  the 
Bureau  of  Reclamation,  testified  that  he 
would  like  to  keep  the  brakemen  from 
between  the  cars,  and  recommended 
that  engines  and  ctirs  be  equipped  with 
automatic  couplers  or  handles  for 
pulling  coupler  pins  (March  1984 
Transcript  p.  137-139). 

OSHA  has  reexamined  the  state  and 
Federal  standards  cited  at  48  FR  35798 
and  found  that  all  require  automatic 
couplers.  However,  in  addition,  some 
have  work  practice  rules  to  further 
reduce  the  risk  to  employees.  For 
example,  CAL/OSHA  prohibits 
employees  from  shifting  or  lining  up 
couplings  on  moving  cars  or  locomotives 
(see  CAL/OSHA  rule  8474(b)).  Bulletin 
644-Tunneling:  Recommended  Safety 


Rules.  pubUshed  in  1968  by  the  UjS. 
Bureau  of  Mines,  states  that  persons 
should  not  go  between  cars  unless  the 
train  is  stopped,  the  motorman  is 
notified  and  the  notice  is  acknowledged 
(Ex.  12-34,  p.  17).  .MSHA  57.9^1 
contains  that  same  requirement  (Ex.  14- 
3).  Bulletin  644  also  contains  a  rule  that 
trains  be  brought  to  a  complete  stop 
before  cars  are  coupled  or  uncoupled, 
unless  the  cars  are  equipped  with 
automatic  couplers  (Ex.  12-34,  p.  18). 
MSHA  57.9-97  requires  that  trains  be 
brought  to  a  complete  stop,  then  moved 
very  slowly  when  coupling  or 
uncoupling  cars  manually  (Ex.  14-3). 

After  considering  these  comments  and 
the  record  evidence,  OSHA  is  convinced 
that  the  proposed  requirement  for 
automatic  couplers  would  not  effectively 
control  the  hazards  to  which  employees 
are  exposed  during  coupling  and 
uncoupling  operations.  Therefore,  rather 
than  merely  requiring  automatic 
couplers  on  all  cars,  paragraph  (r)(12)(i) 
offers  the  alternative  of  using  manual 
couplers  and  bringing  the  car  to  a 
complete  stop  during  coupling  and 
uncoupUng  operations.  In  addition, 
paragraphs  (r)(12)  (ii)  and  (iii)  of  the 
final  rule  contain  work  practice  rules 
modeled  after  those  discussed  above, 
which  incorporate  safe  work  practices 
such  as  prohibiting  employees  from 
reaching  between  moving  cars. 

OSHA  proposed  in  paragraphs  (r)(12) 
(ii)  and  (iii)  requirements  for  safety 
chains  to  be  used  in  addition  to  couplers 
for  certain  types  of  cars.  One 
commenter,  Mr.  Audrain  Weatherl.  with 
the  Laborers  International  Union  of 
North  America,  stated  that  he  had  seen 
many  runaway  trains  and  urged  that  a 
loaded  train  be  attached  by  chains  in 
addition  to  the  normal  coupling  (March 
1984  Hearing  Transcript  pp.  635-636). 
Another  commenter,  Mr.  Ronald  Searle, 
noted  that  the  Bureau  of  Reclamation 
had  successfully  used  safety  chains  to 
prevent  serious  accidents  during 
derailment  or  accidental  uncoupling.  Mr. 
Searle  added  that  safety  chains  were 
used  with  side  or  rotating  dumping 
equipment  (Ex.  24).  (However,  OSHA 
notes  that  the  Bureau  of  Reclamation 
regulations  do  not  require  such  chains.) 

OSHA  believes  that  accidental 
uncoupling  of  man  cars  and  of  powder 
cars  poses  risk  to  employees  (see  48  FR 
35798)  and.  therefore,  the  Agency  has 
retained  the  proposed  safety  chain 
requirements.  It  has  been  renumbered  as 
paragraph  (r)(13)(i). 

Mr.  Vinton  Garbesi,  with  S  and  M. 
Constructors,  Inc.,  testified  that  the 
weight  of  a  safety  chain  as  strong  as  a 
coupler  would  make  it  too  unwieldy  and 
difficult  to  use.  OSHA  concurs  that  a 
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safety  chain  as  atrong  aa  the  coupler 
might  be  excessive  to  prevent  runaway 
cars.  Accordingly.  OSHA  has  deleted 
the  phrase  "of  equivalent  strength  to  the 
coupler."  However,  OSHA  has  replaced 
that  term  with  the  performance  language 
of  "capable  of  maintaining  connection 
between  cars"  in  Final  Rule  paragraph 
(r)(13){Ui). 

Several  commenters  objected  to 
proposed  paragraph  (r)(12)(iii)'s 
requirement  of  safety  chains  on  haulage 
cars  when  the  grade  exceeds  one 
percent.  They  argued  that  such  use  of 
safety  chains  would  be  very  expensive 
and  might  be  unsafe. 

For  example,  Mr.  Mixon,  of  Kenny 
Construction,  stated  that  compliance 
with  this  provision  could  be  very 
expensive  because  it  would  require  two 
men  per  shift  to  service  a  rotary 
dumping  mechanism.  Each  time  a  muck 
car  was  to  be  inverted  180  degrees  to  be 
dumped,  the  chains  would  have  to  be 
disconnected  between  cars.  Mr.  Mixon 
addded  that  when  the  train  went  back  to 
the  head  again,  the  car*  would  have  to 
be  disconnected  and  reconnected  at  that 
point  (March  1984  Transcript,  p.  406). 

Mr.  Vinton  Garbesi,  of  S  and  M 
Constructors,  Inc.,  stated  that  in  his 
experience,  safety  chains  on  rail 
equipment  are  not  safe  to  utilize  in  high- 
speed tunnel  haulage  systems.  He  added 
that  the  coupling  and  uncoupling  of  the 
chain  requires  employees  constantly  to 
place  themselves  between  haulage  units, 
and  also  that  the  chains  are  hazardous 
when  allowed  to  swing  unattached  on 
the  end  car  of  a  haulage  train.  Mr. 
Garbesi  recommended  that  the  haulage 
regulation  instruct  the  employer  what 
has  to  be  done  in  order  to  control  a  train 
on  a  grade.  He  added  that  this  is  usually 
done  on  steeper  grades  by  having  the 
locomotive  downhill  of  the  train  at  all 
times  (March  1984  Hearing  Transcript,  p. 
196).  This  suggestion  was  also  endorsed 
by  Mr.  Mixon  of  Kenny  Construction 
(March  1984  Hearing  Transcript  pp. 
440-^1). 

No  evidence  was  submitted  into  the 
record  to  refute  Mssrs.  Garbesi  and 
Mixon's  recommendation  of  positioning 
the  locomotive  downhill  of  the  train. 
OSHA  believes  that  this  is  a  feasible 
alternative  that  will  be  effective  in 
reducing  the  risk  of  runaway  cars,  and 
has  modified  paragraphs  (r)(13)  (i)  and 
(ii)  to  allow  positioning  the  locomotive 
downhill  of  the  train  as  an  acceptable 
alternative  to  the  use  of  safety  chains. 

OSHA's  intent  is  to  apply  the  one 
percent  criterion  in  final  rule  paragraph 
(r)(13)(ii)  to  the  overall  slope  of  the 
tunnel  but  not  to  isolated  areas  such  as 
California  switches.  For  example,  if  the 
overall  job  is  flat,  then  there  is  no  real 
potential  for  runaway  cars  and  no  safety 


chains  would  be  required  for  haulage 
cars,  even  though  the  slope  on  the 
California  switch  might  exceed  one 
percent  OSHA  has  clarified  the  rule  by 
adding  the  phrase  pertaining  to  the 
existence  of  potential  for  runaway  cars. 
OSHA  proposed  in  paragraph  (r)(17){i) 
that  occupied  man  cars  be  pulled  and 
not  pushed.  OSHA  received  comments 
that  this  new  provision  was  not  feasible 
in  all  timnels.  For  example,  Mr.  G.B. 
Knight  with  S.A.  Healy  Company, 
argued  that  this  proposed  rule  was  not 
feasible  given  the  tight  space 
restrictions  in  tunnel  construction  which 
typically  preclude  switching  of  cars  (Ex. 
21-13).  OSHA  notes  that  both  ANSI 
Al0.18-19ei.  paragraph  9.5Z  and  CAL/ 
OSHA  8473(a)  require  that  man-cars 
shall  be  pulled,  not  pushed,  by  the 
locomotive,  where  switching  facilities 
are  available.  In  addition.  ANSI  has  a 
supplemental  precaution  to  follow  when 
a  personnel  car  must  be  pushed:  Where 
switching  is  not  available  and  personnel 
cars  must  be  pushed,  a  quahfied  person 
must  be  stationed  in  the  lead  car  to  give 
signals  to  the  operator  if  the  locomotive 
operator's  vision  of  the  track  ahead  is 
hampered.  OSHA  has,  therefore,  revised 
this  provision  so  that  paragraph  (r)(18)(i) 
requires  that  occupied  man  cars  be 
pulled  and  not  pushed,  where  switching 
facilities  are  available. 

Paragraph  (s)  Electrical  Safety 

OSHA  proposed  in  paragraph  (8)t2) 
that  electrical  power  lines  be  both 
insulated  and  located  away  from  other 
systems.  In  the  preamble  to  the 
proposal.  OSHA  stated  that  the 
paragraph  restated  the  existing 
requirements  in  8  1926.800  (1)(2)  (see  48 
FR  35799).  It  was  subsequently  pointed 
out  that  the  existing  requirement 
prescribes  that  powerlines  shall  be  well 
separated  or  insulated  from  water  Unes, 
telephone  lines,  and  air  lines  (Ex.  17-6). 
OSHA  did  not  intend  substantively  to 
amend  the  existing  requirement,  and 
believes  that  either  method  can  be 
effective.  Both  are  not  required  together. 
However,  if  insulation  alone  is  used,  it 
must  be  kept  free  from  damage  which 
would  create  a  hazard  to  employees,  as 
prescribed  by  Subpart  K  of  this  Part. 

Paragraph  (t)  Hoisting 

Proposed  paragraph  (t)  was  much 
more  comprehensive  in  addressing  ' 
underground  hoisting  operations  than 
the  existing  standard,  at  paragraph  (m). 
The  rationale  for  the  proposal  was 
explained  in  48  FR  35799-35807.  OSHA 
has  significantly  revised  this  entire 
paragraph  (t)  to  eliminate  requirements 
that  were  redundant  with  those  current 
requirements  in  29  CFR  Part  1928, 
Subpart  N-Cranes,  Derricks,  Hoists, 


Elevators,  and  Conveyors:  to  rely  on  the 
recently  published  29  CFR  1928.550(g)— 
Crane  or  Derrick  Suspended  Personnel 
Platforms  [53  FR  29116];  and  also  to 
respond  to  numerous  comments  on  the 
proposed  rule. 

llie  following  list  contains  those 
proposed  requirements  for  cranes  and 
hoists  which  are  not  brought  forward 
into  this  Final  Rule  because  those 
requirements  are  already  covered  by  the 
existing  standards  in  Subpart  N. 

Proposal  Paragraph  Number 

(t)(l)(i)(A) 

{t)(l)(i)(D)(2) 

(t)(l)(i)(F)(4)  (0  and  [ii) 

(t)(l)(ii)(c) 

(t)(l)(ii)(H) 

(t)(l)(iu)(B) 

(t)(l)(iii)(D) 

(t)(l){iii)(E)(7) 

(t)(l)(iii)(F) 

(t)(2)(iii) 

(t)(4)(i)(A) 

(t)(4)(ii)(D)  [1]  and  (2) 

The  following  list  contains  those 
proposed  requirements  which  were  to 
apply  to  cranes  and  hoists,  but  which 
have  been  modified  in  this  Final  Rule  to 
apply  only  to  hoists.  A  discussion  of  the 
rationale  for  each  change  will  appear  in 
the  appropriate  section  of  the  preamble, 
as  indicated  by  the  numbering  sequence 
for  this  final  rule. 


PropoMd  paragraph  No. 


(t>(1)(i)(B) 

(t)(i)(i)<0 

(t)(i)(iMO)(r) 

(t)(i)(i)(E)(r) 

(tMi)(t)(EHa 

(t)(i)(i)<n<0-. 
(txiMiMFX^).. 
(t)(1)(0(F)(3)«( 

(t>(1)(>i)(B) 

UMIHiiME) 

(t)(1)(ii)(F) 

(t>(l)(i')(l) 

(t)<1)(ii)(J) 

(1)(1)(ii)(K).... 
(tXIMiii)  (A)  C 
(t)(lKivHA).- 
(t)(lM>v)(B).„ 
(t)(1)(iv)(C)™ 
(t)(1)(rvMD)... 

(t)(2)(i) 

(t)(2)(«) 

(t)(2)(iv) 


IW- 


I  (O. 


RnatruleNo. 


(t><3M») 

(t)(3)(i) 

(t)(3)(vii) 

(t)(3)fiiiO 

(t)(3Miv) 

(t)(4)(»t) 

(t)(4)(iv) 

(t)(4)(v) 

(t)(4)0i) 

(t)(3)(v) 

(tM3)(v*) 

(tM3)(xxii) 

(t)(3)(xxiii) 

(t)(3)()«i) 

(t)(3Mxv«) 

(DOMxv) 

(t)(3Hxvi) 

(t)(3)(xv«) 

(t)(4)(vO 

(t)(3)(0 

(t)(4)0) 

(tM4Mvii) 


The  format  of  paragraph  (t)  of  this 
Final  Rule  is  as  follows: 
(t)(l)  General  requirements  for  cranes 

and  hoists 
(t)(2)  Additional  requirements  for  cranes 
(t)(3)  Additional  requirements  for  hoists 
(t)(4)  Additional  requirements  for 

personnel  hoists 

Those  final  provisions  that  have  been 
substantively  changed  from  the 
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proposed  provisions  are  discussed 
below. 

OSHA's  introductory  note  to 
paragraph  (t)  has  been  simplified  and 
clarified.  Some  of  the  proposed  hoisting 
requirements  were  in  addition  to  those 
contained  in  Subpart  N  of  this  Part 
while  others  modified  the  Subpart  N 
rules.  OSHA  also  proposed  to  allow  an 
employer  to  choose  to  comply  with 
certain  provisions  of  Subpart  N,  or 
disregard  that  Subpart  and  comply  with 
requirements  in  29  CFR  1926.800(t).  The 
introduction  to  this  Final  Rule  states 
that  paragraph  (t)  applies  in  addition  to 
the  crane  and  hoist  provisions  in 
Subpart  N  of  this  Part.  OSHA  has 
decided  to  rely  on  those  existing 
standards  and  to  include  in  paragraph 
(t)  only  those  requirements  necessary  to 
modify  the  general  rules  to  address  the 
unique  concerns  of  underground 
construction. 

Paragraph  (t)(l]  of  this  Final  Rule 
contains  general  provisions  apphcable 
to  all  underground  construction  hoisting 
operations  performed  by  cranes  and 
hoists. 

Final  rule  paragraph  (t)(l)(iii)  is  a 
clarification  of  proposed  paragraph 
(t)(l)(ii)(D)(2).  Proposed  paragraph 
{t)(l)(ii)(D)(J)  provided  that  a  hoistway 
that  is  not  fully  enclosed  must  use  a 
flashing  light  to  warn  employees  at  the 
shaft  bottom  and  subsurface  shaft 
entrances  that  a  load  is  being  hoisted. 
Proposed  paragraph  (t){l)(ii)(D)(2)  also 
set  forth  a  hoisting  procedure  to  be 
followed  wheiT  personnel  are  working  in 
the  shaft  bottom.  The  prescribed 
hoisting  procedure  was  intended  to 
apply  to  a  hoistway  that  is  not  fully 
enclosed:  clearly,  employees  are  not 
exposed  to  the  hazard  if  the  load  is 
being  lowered  in  a  fully  enclosed 
hoistway.  Although  the  exclusion  for  full 
enclosed  hoistways  was  explicit  in 
proposed  paragraph  (t)(l)(ii)(D](7)  and 
was,  OSHA  beheves,  clearly  implicit  in 
proposed  paragraph  (t)(l](i!ir0)(2),  the 
Final  Rule  has  been  revised  to  make  this 
exclusion  explicit  in  paragraph  (t)(l)(iii) 
as  well. 

The  two  provisions  of  (t)(l)  (ii)  and 
(iii)  adequately  control  the  hazard, 
addressed  by  proposed  paragraph 
(t)(l)(ii)(H),  of  passing  equipment  tools 
and  material  over  personnel.  Such 
hazards  created  by  crane  operations  are 
governed  by  existing  standards  29  CFR 
1928.550(b)(2)  and  ANSI  B30.5. 

OSHA  proposed,  in  paragraphs 
(t)(l)(iii)(H)  [1)  and  [2],  to  require  a 
secondary  bridle  connection,  capable  of 
holding  150  percent  of  the  load,  for  cages 
and  skips,  lliis  provision  was  to  apply 
to  all  hoisting  operations  performed  by 
cranes  and  hoists.  Several  comments 
were  unfavorable  to  this  proposed 


requirement.  For  example,  one 
commenter  (Ex.  17-8)  stated  that  this 
provision  should  not  apply  to  shaft 
sinking  operations  where  floating 
crossheads  are  used  to  guide  the 
conveyances  or  buckets,  because  the 
crosshead  must  be  disengaged  during 
dumping  and  when  going  through  the 
stage  area  at  the  bottom  of  the  shaft. 
Another  commenter  (Ex.  17-19)  stated 
that  wire  rope  clips  for  attaching  safety 
bridles  to  hoist  lines  should  not  be 
permitted  because  they  induce  stress 
concentrations  on  the  rope  strands,  and 
they  create  a  condition  for  accelerated 
corrosion  of  the  rope.  In  addition  to 
these  negative  responses,  OSHA  notes 
that  back-up  bridles  are  not  required  by 
the  ciurent  OSHA  requirements  for 
cranes  and  hoists.  Consequently,  OSHA 
believes  the  record  does  not  support 
these  proposed  provisions  pertaining  to 
secondary  bridles,  and  they  have  not 
been  carried  forward  into  this  Final 
Rule. 

OSHA  proposed  two  new 
requirements  for  cranes.  The  first 
requirement  proposed,  in  paragraph 
(t)(3)(i).  was  for  a  line-out  indicator  on 
cranes  used  in  underground 
construction.  Mr.  G.B.  Knight  with  S.A. 
Healy  Company  (Ex.  29),  and  Mr.  John 
Kenny.  Jr.,  with  Kenny  Construction 
Company  (M£Ut±  1984  Hearing 
Transcript  pp.  467-470).  stated  that  the 
hazards  mentioned  in  the  proposal  are 
effectively  controlled  by  marking  the 
wire  rope  for  distance  and  by 
communication  between  the  operator 
and  the  signalman.  The  argument  was 
also  raised  that  a  Une-out  indicator 
might  divert  the  crane  operator's 
attention  away  from  the  signalman. 
Accordingly,  OSHA  has  decided  to 
delete  the  proposed  requirement  for  a 
line-out  indicator  because  no  supporting 
data  was  submitted  in  response  to 
OSHA's  request  at  48  FR  35805,  and 
because  the  record  does  not  refute  the 
testimony  submitted  by  Messrs.  Knight 
and  Kenny. 

OSHA  also  proposed,  in  paragraph 
(t)(3)(ii),  that  a  crane  be  equipped  with  a 
limit  switch  to  prevent  over-ti-avel  at  the 
boom  tip  (commonly  called  an  anti-two- 
block  device).  Testimony  presented 
jointly  by  the  National  Utihty 
Contractors  Association,  the 
Underground  Contractors  Association, 
and  Kenny  Construction  Company 
stated  that  they  had  no  objection  to  the 
proposed  requirement  for  a  limit  switch 
(Ex.  31,  p.  31).  Mr.  M.  Dumas,  with  Al 
Johnson  Construction,  contended  that 
such  a  device  can  be  difficult  to 
maintain  (Ex.  17-19).  Mr.  Bruce 
Summers,  with  Granite  Construction, 
stated  that  the  unreliability  of  such 
devices  can  create  a  more  hazardous 


condition  than  would  be  prevented  by 
their  use  (Ex.  17-24).  Mr.  Thomas 
McGeorge,  with  C  and  E  Construction 
Company,  stated  that  this  is  a  good 
device  when  it  is  working,  and  should 
be  installed  on  all  new  cranes,  although 
it  is  expensive  to  retrofit  on  some  of  the 
older  cranes  (Ex.  17-33).  Mr.  G.  Knight 
with  S.A.  Healy  Company,  stated  that 
the  minimal  benefits  of  such  devices  are 
not  justified  by  the  cost  of  retrofitting 
old  cranes  (Ex.  29,  p.  22). 

OSHA  believes  that  maintenance  is 
critical  to  the  proper  functioning  of  any 
mechanical/electrical  device.  If  these 
devices  are  maintained  regularly 
according  to  manufacturer's 
instructions.  OSHA  does  not  anticipate 
any  greater  likelihood  of  faulty 
operation  than  with  other  simHar 
equipment.  OSHA  has  addressed  one  of 
the  expressed  concerns  about  limit 
switches  by  exphcitly  forbidding  the 
operator  to  use  the  safety  device  as  an 
operational  control.  OSHA  examined 
the  costs  and  determined,  based  on  the 
JRB  report  that  all  cranes  used  m 
underground  construction — new  and 
old — could  be  equipped  with  such 
devices  without  causing  economic 
hardship  (Ex.  11).  Therefore.  OSHA  has 
decided  that  all  cranes  used  in 
underground  construction  shall  be 
equipped  with  a  limit  switch  to  prevent 
two-blocking  accidents.  This  new 
requirement  is  found  in  paragraph  (t)(2) 
of  the  Final  Rule. 

Paragraph  (t)(3)  of  this  Final  Rule 
contains  requirements  for  hoists  that 
supplement  those  contained  in  29  CFR 
1926.552.  Additional  rules  that  apply 
only  to  personnel  hoists  are  contained  in 
paragraph  (t)(4). 

Paragraph  (t)(3)(i)  requires  the  load 
hoist  drum  to  be  powered  in  both 
directions  and  the  automatic  application 
of  brakes  upon  power  release  or  failure. 
This  rule  continues  the  current  "power 
down"  requirement  for  hoists  in 
§  1926.800(m){l).  This  final  rule  is  also 
derived  from  two  proposed  paragraphs: 
S  1926.800(t)(l)(i){c)  and 
5  1926.800(t){2){i). 

OSHA  has  revised  proposed 
paragraph  (t)(l)(i)(c),  which  would  have 
required  power-down  drums  on  all 
cianes  and  hoists  and  prohibited  "free- 
wheeling" except  for  excavation  using  a 
clam-shell  bucket  Commenters  stated 
that  many  older  friction-clutch  types 
cranes  lack  this  feature  (Exs.  17-32  and 
17-33).  In  die  recent  OSHA  rulemaking 
on  Crane  or  Derrick  Suspended 
Personnel  Platforms,  S  1926.550(g) 
(OSHA  Docket  No.  S-409),  the  Agency 
determined  that  power-down  is 
necessary  for  employee  safety  when 
cranes  are  used  to  hoist  personnel.  As 
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noted  earlier,  i  192e.550(g)  U  being 
applied  to  crane  hoisting  of  personnel  in 
underground  construction.  Because  the 
power-down  requirement  in 
9  192«.560(fl){3)(i)(D)  will  provide 
protection  for  crane-hoisted  personnel, 
the  final  underground  construction 
standard  itself  does  not  contain  such  a 
provision. 

In  the  proposal  (48  FR  35800,  column 
2)  OSHA  indicated  that  a  power-down 
requirement  would  also  provide 
protection  for  employees  in  the 
hoistway  (shaft)  when  cranes  are  used 
to  hoist  materials  alone.  However, 
OSHA  has  determined  that  the  final 
standard  provides  other  adequate 
means  for  protecting  employees  in  the 
hoistway  (see.  e.g..  paragraphs  (t)(l)  (i), 
(ii).  and  (iii)),  and  that  power-down 
when  using  cranes  to  hoist  materials  is 
not  necessary  for  employee  safety. 

OSHA  had  also  proposed,  in 
paragraph  (t)(2](i),  that  all  cranes  and 
hoists  used  for  personnel  have  power- 
down  and  an  automatic-setting  brake. 
This  rule  has  been  revised  by  deleting 
the  reference  to  cranes,  because,  as 
noted  above,  cranes  used  to  hoist 
persormel  are  covered  by  29  CFR 
1926.550(g],  which  has  this  requirement 
All  hoisU  covered  by  S  1926.800  have 
been  required  to  have  power-down  (no 
"free-wheeling")  and  automatic  brakes 
since  1971  and  OSHA  continues  that 
requirement  in  final  rule 
§  1928.800(t)(3)(i). 

Final  rule  8  1926.800(t)(3)(U)  is  derived 
from  OSHA's  current  paragraph  (m)(2). 
which  requires  controls  for  powered 
hoists  to  be  of  the  "deadman"  type  with 
a  non-locking  switch  or  control.  OSHA 
proposed,  in  paragraph  (t)(l)(i){B),  that 
all  cranes  and  hoists  have  "deadman 
controls,"  and  stated  that  the  Intent  of 
this  rule  is  to  assure  that  the  hoist  line 
drum  stops  when  the  operator  releases 
the  control  {see  48  FR  35800).  OSHA 
cited  BOR,  ANSI  Michigan,  and 
California  standards  as  authority  for  a 
requirement  for  "deadman  controls"  on 
all  cranes  and  hoists  to  support  the 
proposed  rule  (48  FR  35800).  Upon 
reexamination.  OSHA  has  determined 
that  these  standards,  like  current 
paragraph  (m)(2).  apply  to  hoists,  but  not 
to  cranes.  Therefore,  the  paragraph  has 
been  rewritten  to  address  only  hoists, 
and  OSHA  will  rely  on  the  current 
standards  In  S  1928.550  (g)(3)(i)(D)  and 
(g)(3)(ii)(C)  (53  FR  29123)  to  address 
cranes.  In  addition,  OSHA  has  clarified 
its  intent  in  the  use  of  the  term 
"deadman  controls"  by  requiring  that 
control  levers  retxun  automatically  to 
their  center  [neutral)  position  upon 
release. 

The  first  sentence  of  proposed 
paragraph  (t)(l)(l)(E)(2)  required  cranes 


and  hoists  used  for  both  personnel  and 
material  hoisting  to  be  assigned  a  load 
rating  for  each  purpose.  The  National 
Utility  Contractors  Association  asked 
who  woidd  assign  the  dual  ratings  for 
cranes  used  to  hoist  materials  and 
personnel  (Ex.  31.  pp.  32-33).  In 
response,  OSHA  notes  that  the 
manufacturer  of  the  crane  assigns  load 
ratings  for  material  handling  and 
publishes  them  on  the  load  rating  chart 
As  required  by  i  1926.550(a)(1). 
employers  must  follow  the 
manufacturer's  assigned  ratings. 
However,  when  a  crane  is  used  to  hoist 
personnel,  which  is  not  the  fundamental 
purpose  of  a  crane,  the  employer  must 
comply  with  the  additional  load  rating 
limitations  and  requirements  in 
{  1926.550  (g)(3)(i)(B)  and  (g)(3)(i)(F). 
Final  Rule  paragraph  (t)(3)(iii)  requires 
that  when  a  hoist  is  used  both  for 
hoisting  personnel  and  for  hoisting 
material  load  and  speed  ratings  must  be 
assigned  based  on  the  specific  use. 
The  second  sentence  of  proposed 
paragraph  (t)(l)(i)(E)(l)  is  adckessed  in 
the  Final  Rule  by  (t)(3)(v)  because  it  is 
related  to  the  topic  of  that  paragraph — 
inspection  and  maintenance  activities. 
Paragraph  (t)(3)(v)  is  substantively  the 
same  as  proposed  paragraph  (t)(l](ii)(E). 
but  has  been  clarified  to  avoid  possible 
misunderstanding,  and  its  application  is 
limited  to  hoists  and  not  to  cranes. 
OSHA  stated  in  the  proposal  that  the 
type  of  inspection  or  service 
contemplated  by  the  rule  pertained  to 
the  rail  and  guide  system,  and  to 
lubricating  sheaves  on  the  block  (see  48 
FR  35801-02).  For  this  type  of  work,  the 
employee  may  remain  on  the  top  of  the 
conveyance,  provided  the  employee  is 
secured  by  a  body  belt  or  harness 
system.  OSHA  beUeves  that  this  is  the 
only  type  of  inspection  or  maintenance 
that  necessitates  working  from  the  top 
of  the  conveyance. 

Final  Rule  paragraph  (t)(3)(xiv)  is  a 
minor  revision  to  proposed  rule 
paragraph  (t)(4)(i)(J).  OSHA  proposed  to 
require  a  two-way  closed  circuit 
communication  system  for  hoist 
operators  to  communicate  with  landing 
stations.  Mr.  Harvey,  with  J.  S.  Redpath 
Corporation,  stated  that  these  type 
systems  prevent  communication  from 
other  stations  when  in  use  (Ex.  17-8,  p. 
6).  OSHA  has  therefore  revised  this 
paragraph  to  delete  the  "two-way" 
specification.  This  will  enable  the 
operator  to  communicate  with  all  other 
stations  connected  to  the  closed  circuit 
system. 

Paragraph  (t)(l)(iv)  of  the  proposal 
requiring  guides  and  safeties,  did  not 
distinguish  either  between  hoisting 
materials  and  hoisting  of  personnel  or 
between  hoists  and  cranes.  This 


resulted  in  two  major  difficulties  in  the 
implementation  of  the  proposed 
provision.  First  many  comments 
questioned  the  feasibility  of  providing 
safeties  that  will  stop  and  hold  150 
percent  of  the  weight  of  a  fully  loaded 
muck  bucket  For  example,  Ronald  J. 
Searle.  of  the  Bureau  of  Reclamation, 
said  "It  is  very  hard  to  provide 
protection  against  a  fully  loaded  muck 
bucket.  If  that  [broken  rope  safeties]  can 
be  provided,  that  is  fine.  But  I  would 
suspect  that  would  not  be  feasible" 
(Mardi  1984  Hearing  Transcript  p.  153). 
Mr.  John  Coyle,  of  Kiewit  Construction, 
said  that  in  case  the  rope  broke  with  a 
25-ton  muck  bucket  traveling  at  100  feet 
per  minute,  it  would  bring  the  whole 
shaft  down  (March  1984  Hearing 
Transcript  p-  228). 

Second,  comments  also  questioned 
the  economic  feasibility  of  providing 
both  guides  and  safeties  for  cranes.  For 
example,  Mr.  Vinton  Garbesi,  of  S  and 
M  Constructors,  Inc.,  stated  that  using 
shaft  guides  at  depths  greater  than  75 
feet  wdll  cause  the  employer  to  have  to 
replace  the  cranes  presently  in  use  with 
hoists  and  guides,  and  also  that  having 
to  operate  with  the  guides  during  tunnel 
excavation  would  cause  additional 
expenses.  Mr.  Garbesi  added  that  the 
cost  of  installing  the  guides  as  part  of 
the  production  phase  in  shaft  sinking 
will  also  have  a  significant  impact  on 
the  cost.  Mr.  Garbesi  conservatively 
estimated  a  25  to  40  percent  increase  in 
excavation  costs  for  shafts  (Ex.  26). 

Although  some  commenters,  such  as 
Ronald  Searle  (March  1984  Hearing 
Transcript  pp.  140-149)  and  Don 
Brennan  (March  1984  Hearing 
Transcript  pp.  273-291).  stated  that  it  is 
possible  to  use  guides  and  safeties  with 
cranes  (i.e..  the  cranes  do  not  have  to  be 
replaced  by  hoists),  the  record  shows 
that  this  can  only  be  accomplished  by 
effectively  immobilizing  the  crane. 
NUCA  conducted  a  detailed  analysis  of 
this  alternative.  Based  upon  an 
engineering  study  conducted  by  the 
Elgood-Mayo  Corporation,  NUCA 
estimates  that: 

One  shaft  would  have  incurred  at  least 
$191,230  additional  direct  costs  due  to  guides 
and  safeties.  Furthermore,  we  estimate  at 
least  six  extra  weeks  in  project  duration  to 
erect  and  disassemble  the  necessary  head 
frame,  shaft  cover,  etc.  for  each  woric  site 
*  *  *.  It  should  be  stressed  that  these  figures 
are  *  *  *  for  personnel  mancages  only.  If  we 
were  to  attempt  to  add  extra  costs  for  a  guide 
and  safety  system  for  muckbuckets,  assuming 
that  such  a  system  were  possible,  these  costs 
would  escalate  dramatically  *  *  *  (Ex.  48). 

Based  on  these  comments,  OSHA  has 
removed  cranes  from  the  scope  of  final 
rule  paragraphs  (t)(3)  (xv)-{xvii)  and  is 
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only  requiring  guides  for  material  hoists. 
Guides  and  safeties  are  required  for 
personnel  hoists  (see  paragraph 
(t)(4)(vi)).  OSHA  believes  that  the  costs 
associated  with  this  revised  provision 
will  be  negUgible,  based  on  the  record 
evidence  that  guides  and  safeties  on 
hoists  used  for  personnel  hoisting  are 
current  industry  practice.  The  American 
National  Standards  Institute  (ANSI) 
AlO.4-1963  requires  the  use  of  guides 
(#4-11)  and  safeties  (#4-17)  for 
workmen's  hoists.  In  addition,  the  two 
sites  visited  by  JRB  that  used  hoists  to 
carry  personnel — sites  seven  and 
eight — both  used  guides  and  safeties. 
Site  seven  had  four  hoists  all  fitted  with 
"Canadian  broken-rope  safeties"  and 
site  eight  had  two  hoists  equipped  with 
"safety  dogs"  (Ex.  11). 

OSHA  proposed,  in  paragraph 
(t)(l)(iii)(A),  a  minimum  safety  factor  of 
five  for  load  lines  on  material  hoists. 
OSHA  did  not  receive  substantive 
comment  to  revise  the  factor  of  five,  but 
was  encouraged  to  no  longer  use  the 
term  "safety  factor."  MSHA  stated  the 
term  "safety  factor"  has  generally  been 
superseded  by  "design  factor."  OSHA 
acknowledges  that  the  hoisting  and  wire 
rope  industries  have  generally  replaced 
the  term  "safety  factor"  with  "design 
factor."  However,  to  be  consistent  with 
other  recent  rulemakings  (see,  for 
example.  S  1926.550(g)),  OSHA  has  used 
the  phrase  "shall  be  capable  of 
supporting,  without  failure  at  least  five 
times  the  maximum  intended  load"  in 
final  rule  paragraph  (t)(3)(xviii),  instead 
of  the  term  "design  factor." 

Proposed  paragraph  (t)(l)(iii)(B) 
required  a  wire  rope  safety  factor  of  ten 
or  more  for  personnel  hoisting  with 
cranes  or  hoists.  OSHA  has  decided  to 
rely  on  the  recently  pubUshed  standard 
on  "Crane  or  Derrick  Suspended 
Personnel  Platforms," 
S  1926.550(g)(3)(i)(B).  That  paragraph 
requires  a  design  factor  of  seven  (times 
the  maximum  intended  load),  except 
that  where  rotation-resistant  rope  is 
used,  the  design  factor  shall  be  at  least 
ten.  MSHA  recommended  in  1984  that 
OSHA  adopt  the  design  factors 
contained  in  their  Wire  Rope  Standards, 
30  CFR  Part  57. 19a-21  (Ex.  35,  p.  2). 
Those  MSHA  rules  require  factors  of 
safety  that  range  from  four  to  seven, 
depending  on  the  type  of  use  and  the 
length  of  wire  rope.  OSHA  notes  that 
these  factors  of  safety  are  considerably 
less  than  the  range  of  factors  (7.60  to 
10.70)  those  currently  required  for 
personnel  hoists  in  29  CFR 
1926.552(c)(14)(iii).  In  addition,  the 
MSHA  rules  contain  more  stringent 
maintenance,  inspection  and  rope- 
replacement  criteria  than  OSHA.  Absent 


these  additional  safeguards,  OSHA  does 
not  believe  that  adopting  the  MSHA 
design  factors  of  four  to  7  percent  would 
be  sufficiently  protective.  However,  a 
single  design  factor  of  10  may  not  be 
appropriate  for  all  hoists  used  in 
underground  construction,  and.  as  the 
current  standards  recognize,  the  design 
factor  may  vary  depending  on  the  speed 
of  the  hoist  In  this  regard,  it  should  be 
noted  that  the  ANSI  AlO.16  standard 
continues  to  refer  to  the  ANSI  AlO.4 
standard  for  personnel  hoists,  which  in 
turn  contains  the  same  requirements  for 
wire  rope  design  factors  as  the  current 
OSHA  standard.  Therefore,  OSHA 
believes  that  employee  safety  is  best 
protected  by  referring  to  the  design 
factors  found  in  29  CFR 
1926.552(c)(14)(iii)  for  wire  rope  on 
personnel  hoists. 

OSHA  has  revised  the  formula  for 
computation  of  the  design  factor  that 
was  proposed  at  paragraph  (t)(l)(iii)(c). 
Final  Rule  (t)(3)(xviii)  contains  the 
method  for  determining  the  design  factor 
for  wire  rope  used  in  underground 
construction  hoists.  Other  than  minor 
editorial  changes,  OSHA  has  deleted  the 
requirement  for  acceleration  and 
deceleration  allowances  due  to  the 
difficulty  that  MSHA  stated  field 
personnel  would  have  when  attempting 
to  determine  such  factors  (Ex.  35,  p.  3). 

OSHA  solicited  comments  on  load 
testing  for  hoists  used  in  underground 
construction  (see  48  FR  35806).  OSHA 
proposed,  in  paragraph  (t)[4)(i)(G)(i),  to 
increase  the  frequency  of  load-testing 
from  annually  to  quarterly.  Mr.  Bruce 
Harvey,  with  J.  S.  Redpath,  pointed  out 
that  such  an  increase  in  frequency  could 
result  in  excessive  damage  to  permanent 
hoist  installations  (Ex.  17-8).  Al  Johnson 
Construction  Company  contended  that 
the  proposed  rebordkeeping  and 
stringent  checking  of  hoists  seemed 
excessive  [Ex.  17-19).  None  of  the 
commenters  supported  the  increased 
frequency,  so  OSHA  has  decided  to 
retain  an  aimual  fi«quency  for  load 
testing.  OSHA  has  also  decided  to 
revise  the  proposed  requirement  that  a 
copy  of  the  test  records  be  maintained 
for  the  duration  of  the  project  (proposed 
paragraph  (t)(4)(i)(G)/2;.  Final  Rule 
paragraph  (t)(3)(xxi)  requires  that  the 
person  performing  such  inspections  and 
tests  certify  when  the  required  tests  and 
inspections  were  performed,  identify  the 
hoist  and  sign  the  certification.  Only  the 
most  recent  certification  is  required  to 
be  kept  until  completion  of  the  project. 
This  certification  requirement  is 
consistent  with  recent  OSHA 
rulemaking  practices  (see  51  FR  34552 
and  52  FR  12120). 


OSHA  proposed,  in  paragraph 
(t)(l)(ii)(I).  a  requirement  for  a  trial  nm 
of  all  cranes  and  hoists  after  repairs  or 
after  being  out  of  service  for  one  shift 
OSH  ^  has  limited  the  scope  of  that 
proposed  standard  to  apply  only  to 
hoists  in  this  Final  Rule.  The 
requirements  for  cranes  are  those 
existing  standards  in  §  1926.550. 

OSHA  proposed,  in  paragraph  [t)(2), 
additional  requirements  for  personnel 
hoisting  by  both  cranes  and  hoists.  Such 
hoisting  operations  would  primarily  be 
for  the  purpose  of  routine  access  to  the 
underground  via  a  shaft 

Kenny  Construction  Company 
coDunented  that  OSHA  should  apply 
proposed  S  1926.550(g),  "Crane  or 
Derrick  Suspended  Personnel  Platforms" 
(49  FR  6280).  in  place  of  the  proposed 
rules  in  paragraph  (t)  of  this  rulemaking, 
which  are  related  to  crane  hoisting  of 
personnel  (Ex.  31).  OSHA  has  carefully 
considered  this  and  the  many  other 
comments  received  on  the  proposed 
rules  of  Underground  Construction 
related  to  the  use  of  cranes  to  hoist 
personnel. 

OSHA  believes  the  provisions  of 
§  1926.550(g)  appropriately  address  the 
hazards  of  personnel  hosisting  by  cranes 
in  underground  construction  as  well  as 
in  other  construction  work.  It  provides  a 
comprehensive  approach  to  the  hazards 
of  hoisting  personnel.  Section 
S  1926.550(g)  limits  the  use  of  cranes  to 
hoist  personnel  to  situations  where  it  is 
the  safest  or  only  method  available: 
however.  OSHA  believes  these 
limitations  are  neither  appropriate  nor 
necessary  for  routine  access  to 
underground  construction  operations 
(where  a  crane-suspended  platform  is 
being  used  for  transportation  between 
levels  and  not  as  a  work  platform)  for 
several  reasons.  First  the  cranes  used  to 
hoist  personnel  for  routine  access  do  not 
need  to  travel  during  hoisting.  Second, 
the  hoisting  takes  place  in  a  shaft  where 
wind  effects  are  minimal.  And  third,  the 
boom  angle  and  length  do  not  need  to  be 
adjusted  during  hoisting.  (For  more 
background  on  paragraph  (g)  of 
§  1926.550,  the  entire  record  related  to 
that  rulemaking  is  contained  in  OSHA 
Docket  number  S-409.) 

Since  OSHA  has  removed  personnel 
hoisting  by  cranes  from  the  scope  of  this 
Final  Rule,  paragraph  (t)(4)  now  only 
pertains  to  hoisting  personnel  by  hoists. 

Paragraph  (t)(4)(i)  requires  two  means 
of  stopping  and  holding  the  load.  Mr. 
Bruce  Harvey,  with  J.S.  Redpath,  stated 
that  OSHA  had  created  conJFusion  in  its 
proposal  by  referring  to  one  brake  in 
proposed  paragraph  (t)(2)(ii),  and  then 
referring  to  two  brakes  in  the 
accompanying  explanation  (48  FR 
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35804).  OSHA  is  not  requiring  two 
brakes.  Only  one  of  the  two  required 
means  of  stopping  the  load  must  be  a 
brake  and  is  required  by  paragraph 
{t)(3)(i)  of  this  Final  Rule.  The  other 
means  of  stopping  could  be,  for 
example,  a  second  brake,  a  torque 
converter  control,  or  the  controls  of 
hydraulic  hoist  drum  system.  Based  on 
MSHA  testimony  (Ex.  35.  p.  6),  the 
statement  in  the  proposal  that  broken- 
rope  safeties  are  not  acceptable  as  a 
means  of  stopping  and  holding  the  load 
has  been  expanded  to  include  safety 
catches  and  arrestment  devices. 

Final  Rule  paragraph  (t)(4)(vi)  requires 
broken-rope  safety  devices,  safety 
catches  or  arrestment  devices  for 
personnel  platforms  operating  on  guide 
rails  or  guide  ropes.  This  rule  is  derived 
from  proposed  rule  (tKl)(iv)(D).  Cranes 
have  been  removed  from  the  scope  of 
this  paragraph  because  {  1926.550(g] 
applies  to  crane  operations.  TTie  terms 
'safety  catches"  and  "arrestment 
devices"  were  added  as  a  result  of 
MSHA's  recommendation  {Ex.  35,  p.  6). 
For  a  further  explanation  of  this 
paragraph,  see  the  discussion  pertaining 
to  paragraphs  {t)(3)  (xvHxvii)  earlier  in 
this  preamble. 

Proposed  rule  paragraph  (t)(4)(ii)(DK7) 
required  overspeed  governors  to 
activate  at  100  feet  per  minute  over  the 
rated  speed.  MSHA  recommended 
revising  the  limit  to  15  percent  above  the 
rated  speed  (Ex.  35,  p.  7).  This 
recommendation  is  consistent  with 
language  in  ANSI  AlO.4.  Safety 
Requirements  for  Personnel  Hoists. 
which  is  ab^ady  referenced  by 
{ 1926.552(c)(16).  Therefore,  OSHA 
decided  not  to  addiess  this  issue 
separately  In  the  Final  Rule  and  to 
continue  to  rely  on  that  general 
personnel  hoist  standard  for  overspeed 
protection. 

Proposed  rule  paragraph  (t)(4)(ii)(D)(2) 
required  devices  to  limit  acceleration 
end  deceleration  to  six  feet  per  second 
per  second.  Mr.  Capra.  with  Systems 
Control  argued  that  hoists  with  an  AC- 
wound  motor  hoist  cannot  meet  this 
specification  (Ex.  47).  Mr.  Lange.  with 
Fenix  and  Scisson.  Inc..  questioned  if 
OSHA  meant  something  other  than  the 
normal  overspeed  and  over  and  under- 
winds  on  a  Lilly  controller  (Ex.  17-20). 
OSHA's  CTirrent  standard  on  personnel 
hoists  does  not  specifically  address 
acceleration/deceleration  rates,  but 
controls  them  Indirectly  by  the 
S  1929.552  reference  to  ANSI  AlO.4. 
which  sets  forth  provisions  pertaining  to 
controls,  brakes,  and  normal  and  final 
stopping  devices;  those  current  rules 
apply  to  all  personnel  hoists.  In 
response  to  the  comments  received. 


OSHA  has  not  carried  forward  the 
proposed  specification  for  acceleration 
and  deceleration  rates,  but  will  the 
continue  to  rely  on  the  current 
requirements  in  these  areas. 

Paragraph  (u)  Definitions 

OSHA  has  moved  the  definition  of 
"acceptable"  from  a  note  in  the  proposal 
and  placed  it  in  this  paragraph.  OSHA 
has  also  added  a  definition  of  "rapid 
excavation  machines"  in  order  to 
include  machines  such  as  roadheaders 
and  shields  which  some  persons  might 
not  consider  to  be  a  tunnel  boring 
machine  (see  discussion  of  paragraphs 
(j)(l)(iv)  and  a)(2)(il)  above). 

ni.  Summary  of  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis  of  the 
Underground  Construction  Standard 

Introduction 

Executive  Order  12291  (46  FR  13197. 
February  19, 1981)  requires  that  a 
rf>gulatory  analysis  be  conducted  for 
any  rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1980,  5  U.S.C.  601  et  seq.,  requires 
OSHA  to  determine  whether  a 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Consistent  with  these  requirements. 
OSHA  has  prepared  a  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  (RIA)  for  the  Underground 
Construction  standard.  This  analysis 
includes  a  profile  of  the  industries  that 
are  covered  by  the  standard,  an 
estimate  of  the  number  of  exposed 
workers,  a  review  of  the  nonregulatory 
alternatives,  and  assessments  of  the 
technological  feasibility,  costs,  benefits, 
and  overall  economic  impacts  of  the 
final  standard.  The  RIA  is  available  at 
the  OSHA  Docket  Office. 

The  Need  for  Regulation 

OSHA  has  assessed  the  need  for  this 
regulation  and  has  determined  that  the 
risks  incxured  by  employees  in 
underground  construction  warrant  a 
revised  standard.  Based  upon  data 
obtained  on  site  visits  to  both  large  and 
small  tunneling  projects  in  1979  and 
1982,  JRB  Associates,  Inc..  under 
contract  to  OSHA  (Ex.  11).  found  that 
approximately  10,000  employees  (of 
which  about  3.100  are  employees  of 
small  firms)  work  underground.  Due  to 
the  cyclical  nature  of  this  work, 
employment  had  declined  to  8,136 
employees  working  below  ground  by 
1987.  Using  data  from  JRB  site  visits  and 
OSHA  Fatality /Catastrophe  (FAT/CAT) 


Reports,  OSHA  estimates  that  6  to  7 
fatalities  occur  among  employees  doing 
underground  construction  work  each 
year.  In  addition,  2  fatalities  each  year 
are  caused  by  worker  exposures  to 
gassy  atmospheres  while  working 
underground.  By  comparison,  1985  data 
from  the  Bureau  of  Labor  Statistics 
(BLS)  indicate  that  for  the  same  number 
of  full-time  workers,  there  were  about 
3.1  occupational  fatalities  in  mining  and 
construction,  and  0.5  fatalities  in 
manufacturing  industries.  OSHA 
estimates  that  underground  construction 
workers  experienced  about  1,109  lost- 
time  injuries  in  1986,  or  an  average  of 
13.6  lost-time  accidents  for  every  100 
full-time  workers.  In  contrast.  BLS 
reports  that  the  1985  lost-time  accident 
rate  was  6.8  for  construction  4.8  for 
mining,  and  4.6  for  manufacturing. 

These  data  confirm  that  significant 
workplace  hazards  continue  to  exist  in 
underground  construction  work.  OSHA's 
review  of  these  accidents  indicates  that 
underground  construction  fatahties  and 
injuries  can  be  reduced  by  eliminating 
such  major  underground  hazards  as 
unsafe  means  of  access  and  egress, 
accumulation  of  toxic  or  explosive 
gases,  conditions  susceptible  to  ground 
collapse,  and  unsafe  hoisting  operations. 

In  addition  to  the  specific  workplace 
hazards,  OSHA  believes  that  the  high 
accident  rate  in  this  industry  results 
from  uninformed  workers  who 
unknowingly  implement  unsafe  or 
improper  work  procedures.  Currently, 
many  employees  have  only  a  limited 
understanding  of  the  hazards  of 
underground  construction,  because  this 
industry  has  a  high  labor  turnover  and 
therefore  a  high  percentage  of  new 
employees.  New  employees  are  at 
serious  risk  until  they  obtain  accurate 
information  on  job-related  hazards  and 
safe  work  procedures.  In  addition,  many 
workers  in  this  industry  do  not  perform 
the  same  task  every  day,  nor  do  they 
remain  in  one  place  for  long  periods  of 
time.  Consequently,  these  workers  are 
not  as  familiar  with  the  associated  risks 
of  their  assignments  as  are  workers  in 
other  industries  who  perform  fairly 
repetitive  tasks.  Finally,  employees  of 
different  trades  (e.g.,  laborers,  welders, 
and  electricians)  who  frequently  work 
together  on  a  project  may  be  unaware  of 
how  their  own  safety  is  affected  by  the 
work  of  others.  In  addition,  these 
employees  have  no  reasonable  means  of 
determining  whether  their  co-workers 
are  taking  the  proper  precautions  to 
avoid  workplace  disasters.  Thus,  OSHA 
believes  that  underground  construction 
work  remains  hazardous  at  least  partly 
due  to  changing  work  surroundings  and 
to  new  employees  who  lack  sufficient 
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knowledge  of  the  hazards  of  tuimel  and 
shaft  construction. 

Potential  Benefits  From  Regulation 

OSHA  estimated  the  potential 
benefits  of  the  final  standard  on  the 
basis  of  JRB's  economic  impact  analysis 
and  on  accident  data  (i.e.,  lost-time 
injiuies  and  fatahties)  obtained  from  the 
following  sources:  The  1977  report 
developed  by  Safety  Sciences,  Inc.  for 
OSHA  entitled,  'Technical  Assistance 
in  the  Development  and  Evaluation  of 
an  OSHA  Regulation  Strategy  for 
Underground  Construction";  the 
Marj'land  First  Reports  of  Injury  (FRI); 
the  regional  files  included  in  OSHA's 
Management  Information  System  (MIS) 
data  base,  the  OSHA  State  Plan  data 
base,  and  OSHA  Fatality/Catastrophe 
reports. 

The  armual  number  of  underground 
construction  fatalities  that  would  be 
prevented  due  to  compliance  with  the 
revised  standard  was  estimated  on  the 
basis  of  four  of  the  available  data  bases 
(which  contain  information  on  fatahties 
for  a  number  of  years).  Based  on  these 
sources,  it  was  determined  that  53 
percent  of  the  fatalities  each  year  could 
be  prevented  by  compliance  with  the 
revised  standard.  OSHA  estimates  that 
about  5  fatalities  (i.e.,  53  percent  of  the  8 
to  9  fatalities  that  occur  each  year) 
would  be  prevented  annually  due  to 
compliance  with  the  final  standard. 

This  benefits  estimate  includes  two 
fatalities  each  year  from  worker 
exposures  to  gassy  atmospheres.  With 
regard  to  circumstnaces  in  which  gas  is 
present,  there  have  been  at  least  four 
major  tuiuiel  disasters  involving  the 
explosion  of  petroleum  vapors  since 
1971.  In  Sulmar,  California  17  men  were 
killed  in  1971;  in  Port  Huron,  Michigan 
21  men  were  killed  in  1971;  in  Green 
Bay.  Wisconsin  4  men  were  killed  in 
1974;  and  in  November  of  1988  a 
methane  gas  explosion  in  a  sewer  timnel 
under  construction  in  Milwaukee, 
Wisconsin  killed  3  men  who  had  re- 
entered the  timnel  (after  it  had  been 
evacuated  due  to  the  detection  of  high 
levels  of  methane)  to  check  on  its  safety. 
OSHA  has  studied  these  disasters  and 
determined  that  they  were  primarily 
caused  by  inadequate  ventilation  and 
lack  of  monitoring.  Although  such 
disasters  do  not  occur  on  a  regular 
basis,  OSHA  beleives  these  hazards 
continue  to  exist.  Because  this  rule 
addresses  these  hazards,  OSHA  has 
estimated  the  potential  benefits  from  the 


requirements  which  cover  these 
situations. 

The  annual  number  of  underground 
construction  lost-time  injuries  that 
would  be  prevented  due  to  compliance 
with  the  revised  standard  was  estimated 
on  the  basis  of  the  Safety  Sciences  and 
Maryland  FRI  data.  These  two  sources 
contain  injury  information  collected 
over  several  years.  Based  on  these  two 
sources,  OSHA  estimates  that  145  out  of 
780  injuries  in  the  Safety  Sciences  data 
base  would  have  been  prevented  due  to 
compliance  with  the  revised  standard. 
Thus,  OSHA  estimates  that  a  total  of 
about  229  injuries  out  of  the  1,378 
injuries  in  both  data  bases  (i.e.,  16.6 
percent)  could  have  been  prevented  due 
to  compliance  with  the  revised  standard. 
OSHA,  therefore,  estimates  that 
compliance  with  the  revised  standard 
will  prevent  about  185  injuries  per  year 
(i.e..  16.6  percent  of  the  estimated  1,109 
injuries  that  occur  each  year). 

In  sum,  as  a  result  of  compliance  with 
the  final  standard,  OHSA  estimates  that 
the  annual  lost-time  injuries  can  be 
reduced  by  at  least  16.6  percent,  from 
1,109  injuries  to  924  injuries,  and  that 
annual  fatalities  can  be  reduced  by  at 
least  53  percent  from  8  to  9  to  about  3 
deaths  per  year. 

Technological  Feasibility  Determination 

In  evaluating  the  technological 
feasibility  of  the  standard,  OSHA 
carefully  examined  the  economic  data 
and  proposed  requirements.  In  their 
analysis,  JRB  considered  the  factors 
associated  with  equipment-related  and 
nonequipment-related  provisions.  In 
terms  of  equipment-related  provisions, 
JRB  considered  the  equipment  required, 
the  availability  of  equipment,  and  the 
current  industry  practice.  They  also 
examined  the  differences  in  compliance 
methods  or  the  use  of  equipment  for 
small  businesses,  the  technological 
advances  that  have  recently  or  may 
soon  affect  methods  of  compliance,  and 
the  use  of  required  equipment  by  other 
industries  where  relevant.  JRB  also 
evaluated  nonequipment-related 
provisions  resulting  in  possible 
procedural  or  work  practice  changes. 

As  a  result  of  that  analysis,  JRB  found 
that  many  of  the  provisions  of  the  1983 
proposal  are  similar  to  those  of  the 
American  National  Standards  Institute 
(ANSI),  and  to  the  Michigan  and 
California  standards.  For  example,  the 
ANSI  standard  (§  4.1)  requires  accident 
prevention  programs,  but  does  not 


specifically  mention  evaluation 
procedures  for  these  programs. 
Similarly,  both  the  Michigan  and  the 
California  standards  specifically 
address  emergency  and  evacuation 
plans  (Rule  408.41463  and  section  8426, 
respectively). 

Since  the  publication  of  the  1983 
proposal,  however,  OSHA  has  received 
much  additional  information  and  has 
concluded  that  some  of  the  provisions, 
as  drafted  in  the  1983  proposal,  may  not 
have  been  cost-effective  or  feasible. 
Examples  of  those  provisions  include 
requirements  for  the  use  of  guides  and 
safeties  on  cranes  and  falling  object 
protective  structures  (FOPS)  in  all 
tunnels.  Based  on  the  record.  OSHA 
made  various  modifications  to  those 
parts  of  the  standard  that  would  have 
been  most  difficult  to  implement.  OSHA 
believes  that  all  of  the  provisions,  as 
currently  drafted,  are  feasible. 

Estimated  Costs  of  Compliance 

For  the  1983  proposal.  OSHA's 
estimate  of  the  compUance  costs 
associated  with  the  revisions  to  29  CFR 
1926.800  was  based  primarily  upon  data 
contained  in  the  JRB  report.  JRB 
developed  and  analyzed  provisions 
proposed  in  the  September  1982  OSHA 
draft  of  the  standard  and  calculated  the 
total  estimated  cost  for  industry  end-use 
sectors,  such  as  mass  transit  and  sewer 
tunnels,  as  well  as  for  the  entire 
underground  construction  industry. 

Since  the  pubUcation  of  the  1983 
proposal,  the  Agency  has  received 
useful  comments  concerning  these 
compliance  cost  estimates.  In  cases 
where  the  Agency  determined  that  the 
provisions  as  drafted  in  the  1983 
proposal  were  inappropriate  (e.g.,  guides 
and  safeties),  the  comments  served  as 
the  basis  for  revisions  or  deletions. 
Additionally,  in  cases  where  the  Agency 
determined  that  the  provisions  were 
necessary,  the  comments  served  as  the 
basis  for  revisions  in  OSHA's 
compliance  cost  estimates. 

From  a  baseline  of  current  industry 
practice,  OSHA  estimates,  as 
summarized  in  table  UI-l,  that  full 
compliance  with  the  provisions  of  the 
final  standard  will  cost' the  underground 
construction  industry  a  total  of  about 
$2.9  million  annually — including 
approximately  $883  thousand  for  large 
sites  and  $2.02  million  for  small  sites. 
Most  of  these  costs  are  related  to  new 
provisions  in  the  standard. 
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Table  Ill-1.— Summary  of  Compliance  Cost  Estimates  Fon  All  Underground  Construction  Sites 

(1967  Dollars] 


Typeofcoct 


Non-gasay 

PoWnlMly  gaaay . 

Qgny..„ „ 

Tottle 


Estimated  Cost  o<  the  Final  Standard  * 


Large  sitaa 


648.713 

230.327 

4.759 

883.799 


SmaN  Sites 


1.468.02S 

554,104 

1.016 

2.023.145 


Total 


2.116,738 

784.431 

5,775 

2,906.945 


Source  US  Oeowlmantol  Labor,  OSHA.OWceo«  Regulatory  Analysis.  1988.  

?o5hAs  wtJmSirStt^  on  a  ^wn-supervisory  ««gefale  of  $i  7.59  per  hou  and  a  ten  year  useful  eqoipfDent  hfe. 


Cost  Estimates  for  Requirements 
Um^lated  to  Flammable  Gas 

Given  the  current  level  of  compliance 
in  underground  construction.  OSHA 
estimates  that  the  total  annual 
compliance  costs  for  those  provisions 
unrelated  to  the  presence  of  flammable 
gas  will  be  about  $648,713  for  large  sites 
and  about  $1,468,025  for  small  sites. 
Similarly,  based  on  an  assumption  of 
full  compliance  with  existing  standards, 
the  incremental  cost  of  those 
requirements  unrelated  to  the  presence 
of  flammable  gas  would  be  $627,471  and 
$1,428,717  for  large  and  small  sites 
respectively. 

The  major  costs  of  these  requirements 
are  related  to  lost  work  time.  For 
example,  with  regard  to  laige  sites  the 
two  most  expensive  provisions — which 
pertain  to  equipment  used  for  hauling — 
account  for  about  47  percent  of  the 
estimated  costs.  The  associated  labor 
costs  are  for  workers  to  connect  and 
disconnect  cars  in  order  to  ensure  that 
occupied  mancars  are  pulled  (where 
switching  faciUties  are  available)  and  to 
ensure  that  the  locomotive  is  always 
downhill  of  the  car  on  steep  grades  (if 
safety  chains  are  not  used).  Similarly, 
for  small  sites,  the  provision  requiring 
that  a  designated  person  remain  above 
ground  whenever  anyone  is  working 
underground  accounts  for  almost  half  of 
the  total  estimated  compliance  costs. 

Provisions  Pertaining  to  Flammable  Gas 

OSHA  received  considerable 
comment  on  the  cost  estimates 
associated  with  provisions  of  the 
proposal  that  pertained  to  gassy 
operations  in  tunnels.  The  proposal  set 
forth  a  number  of  ciraunstances  under 
which  tunnels  must  be  classified  and 
operated  as  "gassy."  including  a  one- 
time reading  of  the  lower  explosive  limit 
(LEL)  for  methane,  or  a  10-percent  or 
more  reading  of  the  LEL  for  other 
flammable  gasses.  The  proposal 
specified  a  number  of  requirements  (i.e., 
Schedule  31  equipment,  signs, 
permissible  ventilation,  monitoring,  etc.) 
for  tunnels  classified  as  gassy. 


In  estimating  the  compliance  costs 
associated  with  the  proposal.  OSHA 
took  into  account  the  cost  of  the 
additional  requirements  of  the  proposal 
as  compared  to  the  current  standard,  but 
did  not  estimate  the  higher  percentage 
of  timnels  being  classified  as  "gassy." 
This  resulted  in  an  underestimation  of 
the  total  compliance  costs  associated 
with  these  provisions  of  the  proposal. 

In  reviewing  the  comments  concerning 
changes  in  the  requirements  related  to 
flammable  gas.  OSHA  found  that  the 
most  common  recommendation  was  for 
OSHA  to  give  the  timneling  contractor 
some  method  of  avoiding  classifying  the 
operation  as  gassy  if  alternative 
methods  existed  to  control  the  gas 
problem.  Based  on  these  and  other 
comments.  OSHA  developed  a 
classification  scheme  for  the  final 
underground  construction  standard  that 
specifies  a  gradual  phase-in  of 
requirements  according  to  the 
concentration  of  gas  encountered  in 
tunnels,  and  permits  tunnels  to  be 
declassified  from  "gassyV  imder 
appropriate  conditions. 

Cost  Estimates  for  Operations  Classified 
as  Potentially  Gassy 

In  addition  to  a  permissible 
ventilation  system,  the  standard 
requires  the  following  three  types  of 
flammable  gas  monitoring  for  operations 
that  would  be  classified  as  potentially 
gassy: 

(1)  Continuous  automatic  monitoring 
when  rapid  excavation  machines  are 
being  used 

(2)  Manual  monitoring  twice  per  shift 

(3)  Monitoring  before  hot  work. 
JRB  analyzed  a  geographic 

distribution  of  planned  tunnel 
construction  in  order  to  determine  which 
prospective  sites  might  be  classified  as 
potentially  gassy.  As  a  result  of  their 
analysis.  JRB  estimated  that  17  percent 
of  the  projected  txmnel  operations  for 
the  years  1985  through  2000  will  be 
classified  as  potentially  gassy. 

Based  upon  the  assumption  that  sites 
visited  by  JRB  (i.e..  sites  5,  9  and  B)  are 
representative  of  the  entire  underground 


construction  industry,  OSHA  first 
estimated  the  costs  of  bringing  those 
three  sites  into  compliance  and  then 
extrapolated  the  compliance  costs  to  the 
entire  industry.  OSHA  estimates  that 
the  annual  cost  to  comply  with  the 
potentially  gassy  requirements  will  be 
about  $230,327  for  the  large  sites,  and 
$554,104  for  the  small  sites. 

Cost  Estimates  for  Operations  Classified 
as  Gassy 

The  standard  requires  that  any 
operation  exceedirig  the  10-percent  LEL 
for  3  consecutive  days  shall  be 
classified  as  gassy  and  shall  meet  the 
following  requirements  when  employees 
are  working  in  the  turmel: 
(i)(l)  Use  only  acceptable  equipment. 
(i)(2)  Use  either  Schedule  31  mobile 

diesel-powered  equipment  or  fully 

equivalent  equipment 
(i)(3)  Post  signs. 
(ij(4)  Prohibit  smoking. 
(i)(5)  Post  fire  watch,  and 
(k)(12)  Provide  above  ground  conbtjls 

for  reversing  the  air  flow. 

JRB  estimated  that  1  percent  of  all 
underground  construction  operations 
during  the  years  1985-2000  will  exceed 
the  10-percent  LEL  trigger  for  3 
consecutive  days.  In  addition,  it  was 
estimated  that  for  half  of  these 
operations  (0.5  percent  of  all  tunnels), 
the  gassy  classification  will  only  be 
temporary  because  the  standard  permits 
constructors  to  take  steps  to  reduce  gas 
concentrations  without  first  having  to 
meet  the  gassy  operation  requirements. 
Thus,  it  is  estimated  that  only  0.5 
percent  of  timnels  will  be  classified  as 
"gassy."  Based  on  this  assumption, 
OSHA  estimates  that  the  large  sites 
would  inciu-  about  $4,759  in  added  costs, 
and  the  small  sites  about  $1,016  in 
additional  compliance  costs. 

Summary  of  Costs  of  Provisions 
Pertaining  to  Flanunable  Gas 

Thus,  OSHA  estimates  that  the 
underground  construction  industry  will 
incur  less  than  $1  million  in  additional 
costs  to  comply  with  the  provisions 
related  to  flammable  gas.  Large  sites 
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will  incur  about  $235,086  in  additional 
annual  compliance  costs,  and  small  sites 
will  incur  about  $555,120  in  additional 
annual  compliance  costs.  For  both  large 
and  small  sites,  the  additional  labor 
associated  with  atmospheric  testing  (i.e., 
provisions  (j)(2)  (i),  (iii),  (iv))  is  the  major 
cost  component.  These  provisions 
accoimt  for  about  98  percent  of  the 
estimated  $230,327  in  annual  costs  for 
large  sites  to  comply  with  the  provisions 
related  to  potentially  gassy  operations, 
and  96.6  percent  of  all  of  the  costs 
associated  Hrith  the  provisions  related  to 
flammable  gas.  For  small  sites,  these 
provisions  account  for  about  86.0 
percent  of  the  annual  compliance  costs 
associated  vtrith  provisions  related  to 
potentially  gassy  operations,  and  85.8 
percent  of  the  annual  compliance  costs 
associated  with  all  of  the  provisions 
related  to  flammable  gas. 

Economic  Impact  and  Regulatory 
Flexibility  Analysis 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  FlexibiUty  Act 
of  1980,  OSHA  assessed  the  potential 
economic  impact  of  the  final  standard 
on  the  underground  construction 
industry  as  a  whole  and  on  small 
entities  in  particular.  Based  largely  on 
the  JRB  Economic  Impact  Analysis, 
OSHA  estimates  that  even  tmder  its 
upper  boimd  scenario  (which  assumes  a 
five  year  equipment  depreciation  factor), 
large  and  small  firms  in  the  underground 
construction  industry  will  remain  viable. 

The  Agency  estimates  that  the  costs 
of  complying  with  the  final  rule  will  be  a 
minimal  percentage  of  total  annual 
revenue,  amounting  to  less  than  .067 
percent  for  large  firms  and  .76  percent 
for  small  firms.  OSHA  believes  that 
these  costs  will  produce  minor  elffects  of 
less  than  1  percent  upon  most  of  the 
important  measures  of  the  industry's 
economic  status,  such  as  profit,  output, 
and  employment.  Thus,  OSHA 
concludes  that  no  large  firms  will  fail  as 
a  result  of  increased  compliance  costs 
and  that  only  1  small  firm  out  of  the 
total  262  small  firms  might  fail  due  to 
increased  compliance  costs. 

Even  under  OSHA's  upper  bound  the 
costs  of  compliance  will  still  not  exceed 
.069  percent  of  revenue  for  large  firms 
and  .87  percent  of  revenue  for  small 
firms.  Thus,  the  final  standard  will  not 
significantiy  affect  the  underground 
construction  industry.  Even  if  small 
firms  inciu"  annual  compliance  costs  of 
$2.29  million  (i.e.,  OSHA's  upper  bound 
cost  estimate)  and  cannot  pass  any  of 
the  added  compliance  costs  on  to  their 
customers,  OSHA  anticipates  no  change 
in  the  stability  or  competitiveness  of  the 
small  firms  in  this  industry.  Moreover, 
OSH.\  believes  that  the  actual  impacts 


will  be  less  than  those  estimated  by  this 
analysis  because  small  or  marginal 
firms  can  choose  to  avoid  some  of  these 
costs  by  not  working  on  the  more 
difficult  potentially  gassy  or  gassy 
projects. 

Thus,  OSHA  concludes  that  the 
compliance  costs  of  the  final 
underground  construction  standard  will 
not  affect  the  viability  of  small  firms 
and  the  potential  economic  impact  on 
these  entities  will  be  minimal. 

Cost  Effectiveness  of  Rule 

Before  promulgating  a  safety 
standard,  Executive  Order  12291  of 
February  17, 1981,  requires  the  Agency 
to  evaluate  the  economic  effects  of  the 
regulatory  action.  As  a  means  of 
attaining  some  perspective  on  the  cost- 
effectiveness  of  the  standard,  OSHA 
calculated  the  net  benefits  of  the  final 
rule.  In  particular,  a  1981  study  by  Levitt 
and  coworkers  (Levitt  Raymond,  et  al., 
"Improving  Construction  Safety 
Performance:  The  User's  Role",  Stanford 
University.  Department  of  Civil 
Engineering  Technical  Report  #260, 
August  1981)  was  used  to  determine  the 
cost  effectiveness  of  the  final  rule. 
Based  on  the  results  of  this  study — that 
a  firm  saves  about  $5,122  (in  1987 
dollars]  from  improved  productivity  and 
reduced  recordkeeping  per  lost-workday 
injury  or  fatality-prevented-total 
industry  savings  amount  to  about 
$973,180  per  year  as  a  result  of 
compliance  with  the  provisions  of  the 
final  standard,  (i.e.,  $5,122X185  lost- 
workday  injuries  prevented 
+$5,122x5.0  fatalities  prevented).  With 
total  comphance  cost  estimated  at 
$2,906,945,  this  results  in  a  total  effective 
compliance  costs  of  $1,933,765  per  year 
or  a  cost  of  $386,573  per  life  saved. 
Similarly,  from  a  baseline  of  current 
compliance  with  the  existing  standard, 
the  incremental  cost  per  life  saved 
amounts  to  $758,148.  However,  these 
costs  are  overstated  since  no  allowance 
has  been  made  for  the  expected 
reduction  in  non-fatal  injuries,  and  the 
consequent  increase  in  aggregate  worker 
utility  that  attends  such  a  reduction. 
Studies  which  utilize  a  willingness-to- 
pay  approach  to  identify  the  cost  of 
injuries,  have  estimated  costs  (and 
conversely  the  cost  saving  of  an  injury 
avoided)  to  be  over  $32,000  dallars  per 
non-fatal  injury  avoided. 

Environmental  Effects 

This  rule  and  its  major  alternatives 
have  been  reviewed  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321,  et  seq.),  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Part 
1500).  and  OSHA's  DOL  NEPA 


Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review  the  rule  is  not  anticipated 
to  have  a  significant  effect  on  air  or 
water  quabty,  solid  waste  disposal,  or 
land  use. 

IV.  OMB  Approval  Under  the 
Paperwork  Reduction  Act 

This  subpart  contains  a  collection  of 
information  in  S  1926.800(j)(3).  This 
provision  requires  employers  to 
maintain  a  record  of  their  air-quality 
tests  at  the  job  site.  OMB  has  reviewed 
this  collection  and  has  approved  it 
through  1991.  The  OMB  control  number 
is  1218-0067. 

Public  reporting  burden  for  this 
collection  of  Information  is  estimated  to 
average  15  minutes  per  response. 
Including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Regulatory  Analysis. 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210: 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1218-0067),  Washington,  DC  20503. 

V.  State  Plan  Requirements 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standard  v«rithin  six  months  or 
show  OSHA  why  there  is  no  need  for 
action,  e.g.,  because  an  existing  state 
standard  covering  this  area  is  already 
"at  least  as  effective"  as  the  revised 
Federal  standard.  These  states  and 
territories  are:  Alaska,  Arizona. 
California,  Connecticut*.  Hawaii. 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York*,  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina. 
Tennessee.  Utah.  Vermont.  Virginia, 
Virgin  Islands,  Washington.  Wyoming. 

VI.  Federalism 

The  final  standard  has  been  reviewed 
in  accordance  with  Executive  Order 
12812  (52  FR  41685;  October  30. 1987) 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  considt  with  states  prior 
to  taking  any  actions  that  would  restrict 
state  pohcy  options,  and  take  such 


'Plan  covert  only  state  and  local  government 
employees. 
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actkxu  only  wben  there  is  clear 
constitutioaal  authority  and  the 
preseDce  of  a  proUem  of  aational  loope 
The  (Mer  providea  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresaea 
Congress'  dear  intent  to  preempt  state 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act.  a  state  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approral  of.  a  plan  for 
the  development  of  such  standards  and 
Lheir  enforoemenL  Occupational  aafety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
63  least  as  effective  in  providing  safe 
end  healthful  enployment  and  places  of 
employment  as  the  Federal  standards. 

This  Federal  standard  for 
underground  constraction  is  drafted  so 
that  all  oonstruction  workers  vfili  be 
protsded  by  general  perforraaace- 
oriented  standards.  To  the  extent  ^t 
there  are  state  or  regional  peculiarities 
that  could  alter  ooastrwction  methods, 
states  «vith  occupational  safety  and 
health  plans  approved  under  section  18 
cf  the  OSH  Act  would  be  able  to 
develop  their  o«vn  stale  standards  to 
deal  with  any  special  problems. 
Moreover,  the  performance  nature  of 
this  proposed  standard,  of  and  by  itself, 
allows  for  flexibility  by  states  and 
contractors  to  provide  as  much  safety  as 
possible  using  varying  SMthods 
consonant  with  conditions  in  each  state. 

In  short,  there  is  a  dear  national 
rroblem  related  to  the  occupational 
safety  and  health  of  oonstruction 
workers.  While  the  individual  states,  if 
all  acted,  mi^t  be  at>le  collectively  to 
deal  with  the  sctfety  problems  (nviAred, 
nost  hawe  no^elected  to  do  so  in  the  17 
years  since  the  enactment  of  the  OSH 
Act.  Those  states  which  have  elected  to 
participate  under  section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
proposed  regulation,  and  wookl  be  able 
to  address  special,  local  conditioas 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comments  were  invited  on  the 
proposal  and  were  fully  considered  prior 
to  promulgation  of  this  Final  Rule. 

Vn.  List  of  Subjects  in  28  CFR  Fart  1928 

Construction  iitdustry.  Construction 
safety.  Electric  power,  Excavations. 
Explosives,  Fire  prevention.  Flammable 
materials,  Health,  Protective  equipment 


Respiratory  protection.  Safety,  Signs 
and  symbols,  Tools,  Tunnels.  Welding. 

Vm.  Authority: 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Aooordingly,  pursuant  to  sections  4. 
6(b),  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  653. 
655,  657),  section  107  of  the  Construction 
Act  (40  U.S.C.  333),  Secretary  of  Labor's 
Order  No.  9-83  (46  ¥R  35736).  and  29 
CFR  Part  1911,  29  CFR  Part  1926  is 
amended  as  set  forth  below. 

Signed  at  Waahingtoa  D.C  this  25th  day  of 
May  loea 
Aka  C.  McMUlaa. 
Acting  Assistant  Secntary  of  Labor. 

CFR  Part  1926  is  amended  as  follows: 
PART  If 26— (AMENDEOl 

1.  The  authority  dtation  for  Subpart  S 
of  Part  1926  is  revised  to  read  as 
follows: 

Airthoritr  Sec.  tOT.  Contract  Work  Hours 
and  Safety  Staadards  liot  (Caastntction 
Safety  Act)  (40  IXS.C.  333):  Sees.  4. «,  oad  S, 
Oocupatiooal  Safety  and  Health  Act  of  1970 
(29  U.S.C  653.  §55. 657);  Secretary  of  Labor's 
Order  No.  12-71  (38  FR  8754),  8-78  [41  VR 
25059).  or  9-83  (48  FK  35736),  as  applicable. 
Section  1928.800  also  issued  ander  29  CFR 
Part  Mil. 

2.  By  revising  the  title  of  Subpart  S  to 
read  as  follows: 

Subpart  S— Underground 
Constructton,  Caisson,  Cofferdams 
and  Compreaaed  Air 

3.  By  revising  f  1926.800  to  read  as 
follows: 

{1926^00    tMdsr9ro«iMlooi«str«clion. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  die  construction  of 
underground  tunnels,  shafts,  chamt>ers. 
and  passageways.  Hiis  section  also 
applies  to  cut-and-cover  excavations 
which  are  both  physically  connected  to 
ongoing  underground  construction 
operations  within  ihe  scope  of  this 
section,  and  covered  in  such  a  manner 
as  to  create  cooditians  characteristic  of 
underground  construction. 

(2)  This  section  does  not  apply  to  the 
following: 

(i)  Excavation  and  trenching 
operations  covered  by  Subpart  P  of  this 
part,  such  as  foundation  operations  for 
above-ground  structures  that  are  not 
physically  connected  to  underground 
construction  operations,  and  surface 
excavation;  nor 


(ii)  Underground  electrical 
transmission  and  distribution  lines,  as 
addressed  in  SiAipart  V  of  tins  part. 

(b)  Access  and  egress.  (1)  The 
employer  shall  provide  and  maintain 
safe  means  of  access  and  egress  to  all 
wotk  stations. 

(2)  llie  employer  shall  provide  access 
and  egress  in  such  a  manner  that 
employees  are  protected  from  being 
strad(  by  excavators,  haulage  machines, 
trains  and  other  mobile  equipment. 

(3)  The  employer  shall  control  access 
to  all  openings  to  prevent  unauthorized 
entry  underground.  Unused  diutes, 
manways,  or  other  openings  shall  be 
tightly  covered,  bulkheaded,  or  fenced 
off,  and  shall  be  posted  with  warning 
signs  indicating  "Keep  Out"  or  similar 
language.  Completed  or  unused  sections 
of  the  undergroimd  facility  shall  be 
barricaded. 

(c)  Cbeck-in/check-ouL  TTie  employer 
shall  maintain  a  check-in/check-out 
prooedure  that  will  ensure  that  above- 
ground  personnel  can  determine  an 
accurate  count  of  the  number  of  persons 
underground  in  the  event  of  an 
emergency.  However,  this  procedure  is 
not  required  when  the  construction  of 
underground  facilities  designed  for 
human  occupancy  has  been  sufEidently 
completed  »o  that  the  permanent 
enviroiuaentai  controls  are  effective, 
and  when  the  remaining  construction 
activity  will  not  cause  any 
environmental  tiazard  or  structiu'al 
failure  within  the  facilities. 

(d)  Safety  instruction.  All  employees 
shall  be  instructed  in  the  recognition 
and  avoidance  of  hazards  associated 
with  underground  construction  activities 
including,  where  appropriate,  the 
following  subjects: 

(1)  Air  monitoring; 

(2)  Ventilation; 

(3)  Ultmiination; 

(4)  Communications; 

(5)  Flood  controh 

(6)  Mechanical  equipment; 

(7)  Personal  protective  equipment; 

(8)  Explosives; 

(9)  Fire  prevention  and  protection;  and 

(10)  Emergency  procedures,  induding 
evacuation  plans  and  check-in/check- 
out systems. 

(e)  NotifixMtion.  (1)  Oncoming  shifts 
shall  be  informed  of  any  hazardous 
occurrences  or  conditions  that  have 
affected  or  aiight  affed  employee  safety, 
induding  Hberation  of  gas,  equipment 
failures,  earth  or  rock  ^des,  cave-ins, 
floodings,  fires  or  explosions. 

(2)  The  employer  shall  establish  and 
maintain  direct  corananications  for 
coordination  of  activities  with  other 
employers  whose  operations  at  the 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2.  1986  /  Rules  and  Regulations 23851 


jobsite  affed  or  may  affect  the  safety  of 
employees  underground. 

(f)  Communications.  (1)  When  natural 
unassisted  voice  communication  is 
ineffective,  a  power-assisted  means  of 
voice  communication  shall  be  used  to 
provide  communication  between  the 
work  face,  the  bottom  of  the  shaft,  and 
the  surface. 

(2)  Two  effective  means  of 
communication,  at  least  one  of  which 
shall  be  voice  communication,  shall  be 
provided  in  all  shafts  which  are  being 
developed  or  used  either  for  personnel 
access  or  for  hoisting.  Additional 
requirements  for  hoist  operator 
communication  are  contained  in 
paragraph  (t)(3)(xiv)  of  this  section. 

(3)  Powered  communication  systems 
shall  operate  on  an  independent  power 
supply,  and  shall  be  installed  so  that  the 
use  of  or  disruption  of'any  one  phone  or 
signal  location  will  not  disrupt  the 
operation  of  the  system  from  any  other 
location. 

(4)  Communication  systems  shall  be 
tested  upon  initial  entry  of  each  shift  to 
the  underground,  emd  as  often  as 
necessary  at  later  times,  to  ensure  that 
they  are  in  working  order. 

(5)  Any  employee  working  alone 
underground  in  a  hazardous  location, 
who  is  both  out  of  the  range  of  natiu-al 
unassisted  voice  communication  and  not 
under  observation  by  other  persons, 
shall  be  provided  with  an  effective 
means  of  obtaining  assistance  in  an 
emergency. 

(g)  Emergency  pmvisions — (1) 
Hoisting  copability.  When  a  shaft  is 
used  as  a  means  of  egress,  the  employer 
shall  make  advance  arrangements  for 
power-assisted  hoisting  capability  to  be 
readily  available  in  an  emergency, 
unless  the  regular  hoisting  means  can 
continue  to  function  in  the  event  of  an 
electrical  power  failure  at  the  jobsite. 
Such  hoisting  means  shall  be  designed 
so  that  the  load  hoist  drum  is  powered 
in  both  directions  of  rotation  and  so  that 
the  brake  is  automatically  applied  upon 
power  release  or  failure. 

(2)  Self-rescuers.  The  employer  shall 
provide  self-rescuers  having  current 
approval  from  the  National  Institute  for 
Occupational  Safety  and  Health  and  the 
Mine  Safety  and  Health  Administration 
to  be  immediately  available  to  all 
employees  at  work  stations  in 
underground  areas  where  employees 
might  be  trapped  by  smoke  or  gas.  The 
selection,  issuance,  use.  and  care  of 
respirators  shall  be  in  accordance  with 
paragraphs  (b)  and  (c)  of  §  1926.103  of 
this  part. 

(3)  Designated  person.  At  least  one 
designated  person  shall  be  oti  duty 
above  ground  whenever  any  employee 
is  working  underground.  This  designated 


person  shall  be  responsible  for  securing 
immediate  aid  and  keeping  an  acciu'ate 
count  of  employees  underground  in  case 
of  emergency.  "The  designated  person 
must  not  be  so  busy  with  other 
responsibilities  that  the  counting 
function  is  enciunbered. 

(4)  Emergency  lighting.  Each 
employee  underground  shall  have  an 
acceptable  portable  hand  lamp  or  cap 
lamp  in  his  or  her  work  area  for 
emergency  use,  unless  natural  light  or  an 
emergency  lighting  system  provides 
adequate  illumination  for  escape. 

(5)  Rescue  teams,  (i)  On  jobsites 
where  25  or  more  employees  work 
underground  at  one  time,  the  employer 
shall  provide  (or  make  arrangements  in 
advance  writh  locally  available  rescue 
services  to  provide)  at  least  two  5- 
person  rescue  teams,  one  on  the  jobsite 
or  within  one-half  hour  travel  time  from 
the  entry  point,  and  the  other  within  2 
hours  travel  time. 

(ii)  On  jobsites  where  less  than  25 
employees  work  underground  at  one 
time,  the  employer  shall  provide  (or 
make  arrangements  in  advance  with 
locally  available  rescue  services  to 
provide)  at  least  one  S-person  rescue 
team  to  be  either  on  the  jobsite  or  within 
one-half  hour  travel  time  from  the  entry 
point 

(iii)  Rescue  team  members  shall  be 
qualified  in  rescue  procedures,  the  use 
and  limitations  of  breathing  apparatus, 
and  the  use  of  fireHghting  equipment 
Qualifications  shall  be  reviewed  not  less 
than  annually. 

(iv)  On  jobsites  where  flammable  or 
noxious  gases  are  encountered  or 
antidpated  in  hazardous  quantities, 
rescue  team  members  shall  practice 
donning  and  using  self-contained 
breathing  apparatus  monthly. 

(v)  The  employer  shall  ensure  that 
rescue  teams  are  famiUar  with 
conditions  at  the  jobsite. 

(h)  Hazardous  classifications. — (1) 
Potentially  gassy  operations. 
Underground  construction  operations 
shall  be  classified  as  potentially  gassy  if 
either 

(i)  Air  monitoring  disdoses  10  percent 
or  more  of  the  lower  explosive  limit  for 
methane  or  other  flammable  gases 
measured  at  12  inches  (304.8  mm)  ±0.25 
inch  (6.35  mm)  bom.  the  roof,  face,  floor 
or  walls  in  any  underground  work  area 
for  more  than  a  24-hour  period:  or 

(ii)  The  history  of  the  geographical 
area  or  geological  formation  indicates 
that  10  percent  or  more  of  the  lower 
explosive  limit  for  methane  or  other 
flammable  gases  is  likely  to  be 
encountered  in  such  underground 
operations. 


(2)  Gassy  operations.  Underground 
construction  operations  shall  be 
classified  as  gassy  if: 

(i)  Air  monitoring  discloses  10  percent 
or  more  of  the  lower  explosive  limit  for 
methane  or  other  flammable  gases 
measured  at  12  inches  (304.8  mm)  ±0.25 
inch  (6.35  mm)  fit)m  the  roof,  face,  floor 
or  walls  in  any  underground  work  area 
for  three  consecutive  days;  or 

(ii)  There  has  been  an  ignition  of 
methane  or  of  other  flammable  gases 
emanating  from  the  strata  that  indicates 
the  presence  of  such  gases;  or 

(iii)  The  underground  construction 
operation  is  both  connected  to  an 
underground  work  area  which  is 
currentiy  classified  as  gassy  and  is  also 
subject  to  a  continuous  course  of  air 
containing  the  flammable  gas 
concentration. 

(3)  Declassification  to  potentially 
gassy  operations.  Underground 
construction  gassy  operations  may  be 
declassified  to  Potentially  Gassy  when 
air  monitoring  results  remain  under  10 
percent  of  the  lower  explosive  limit  for 
methane  or  other  flammable  gases  for 
three  consecutive  days. 

(i)  Gassy  operations-additional 
requirements.  (1)  Only  acceptable 
equipment,  maintained  in  suitable 
condition,  shall  be  used  in  gassy         * 
operations. 

(2)  Mobile  diesel-powered  equipment 
used  in  gassy  operations  shall  be  either 
approved  in  accordance  writh  the 
requirements  of  30  CFR  Part  36  (formerly 
Schedule  31)  by  MSHA.  or  shall  be 
demonstrated  by  the  employer  to  be 
fully  equivalent  to  such  MSHA- 
approved  equipment  and  shall  be 
operated  in  accordance  with  that  part 

(3)  Each  entrance  to  a  gassy  operation 
shall  be  prominentiy  posted  with  signs 
notifying  all  entrants  of  the  gassy 
classification. 

(4)  Smoking  shall  be  prohibited  in  all 
gassy  operations  and  the  employer  shall 
be  responsible  for  collecting  all  personal 
sources  of  ignition,  such  as  matches  and 
lighters,  from  all  persons  entering  a 
gassy  operation. 

(5)  A  fire  watch  as  described  in 

S  1926.352(e)  shall  be  maintained  when 
hot  work  is  performed. 

(6)  Once  an  operation  has  met  the 
criteria  in  paragraph  (h)(2]  warranting 
classification  as  gassy,  all  operations  in 
the  affected  area,  except  the  following, 
shall  be  discontinued  until  the  operation 
either  is  in  compliance  with  aU  of  the 
gassy  operation  requirements  or  has 
been  declassified  in  accordance  with 
paragraph  (h)(3)  of  this  section: 

(i)  Operations  related  to  the  control  ot 
the  gas  concentration; 
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(U)  Instaliation  of  new  equipment  or 
conversion  ofexittiiig  equipment,  to 
comply  with  this  paragrepfa  (i);  and 

(iii)  InstaliatioD  of  above -yound 
controls  Cor  reversing  the  air  flow. 

(j)  Air  quality  and  mowtoriag—{l) 
General.  Air  qoality  limits  and  oontrol 
requireoMOts  for  construction  are  found 
in  {  1928.551.  except  as  modified  by  this 
section. 

(i)(A)  The  employer  ahall  assign  a 
competeat  person  wrfao  shell  perfatm  all 
eJt  monitoring  required  by  this  section. 

(B)  Where  this  paragreph  requires 
nonitoring  of  airborne  oontaminants  "as 
often  as  necessary,"  the  competent 
l>erson  shall  make  a  reasonable 
d:;terminatk>a  as  to  which  substanoes  to 
rr.onitor  and  how  frequently  to  aionitor. 
considering  at  least  the  foilowing 
fjctors: 

[1)  Location  of  jobsile:  Proximity  to 
f  lel  tanks,  sewers,  gas  lines,  old 
landfills,  coal  deposits,  and  swamps; 

[2)  Geology:  Geological  studies  of  the 
jobsite.  particularly  involving  the  soil 
\y]>a  and  its  permeability; 

(J)  History:  Presence  of  air 
contaminants  in  nearby  jobsites. 
changes  in  levels  of  substances 
monitored  on  the  prior  shift;  and 

[4)  Work  practices  and  jobsite 
conditions:  The  use  of  diesel  engines, 
use  of  explosives,  use  of  fuel  gas. 
N  olume  and  flow  of  ventilation,  visible 
atmospheric  conditions,  decompression 
of  the  atmosphere,  welding,  cutting  and 
hut  work,  and  employees'  physical 
reactions  to  working  underground. 

(ii)(A)  The  atmosphere  in  all 
underground  work  areas  ahall  be  tested 
as  often  as  necessary  to  assure  that  the 
atmosphere  al  normal  atmospheric 
pressure  contains  at  least  19.5  percent 
oxygen  and  no  more  than  22  percent 
oxygen. 

(B)  Tests  for  oxygen  content  shall  be 
made  before  tests  for  air  contaminants. 

(iii)(A)  The  atmosphere  in  all 
underground  work  areas  shaU  be  tested 
quantitatively  for  carbon  monoxide, 
nitrogen  dioxide,  hydrogen  siriflde,  and 
other  toxic  gases,  dusts,  vapors,  mists, 
and  fumes  as  often  as  necessary  to 
ensure  that  die  permissible  exposure 
limits  prescribed  in  1 1926.K  are  not 
exceeded. 

(B]  The  atmosphere  in  all  andergroond 
work  areas  shaU  be  tested 
qsantitatively  for  methane  and  other 
flaonnable  gaaes  as  often  as  neoessafy 
to  determine: 

[1]  Whether  action  is  to  be  taken 
under  paregrafrfis  GMlKvii).  (viii),  and 
(ix),  of  this  section;  and 

(2)  Whether  an  operation  is  to  be 
classified  potentially  gassy  or  gassy 
under  paragraph  (h)  of  this  section. 


(C)  If  diesel-engine  or  gasoline-engine 
driven  ventilatmg  fans  or  compressors 
are  used,  an  initial  test  shall  be  made  of 
the  inlet  air  of  the  fan  or  compressor, 
with  the  engines  operating,  to  ensore 
that  the  air  supply  is  not  antammated 
by  engine  exhaust 

(D)  Testing  ahall  be  perfonned  as 
often  as  necessary  to  ensure  that  die 
ventilation  requifements  of  paragraph 
(k)  of  this  section  are  met 

(iv]  When  rapid  excavation  machines 
are  used,  a  continuous  flararaable  gas 
monitor  shall  be  (^>erated  at  tiie  face 
with  the  sensor(s)  placed  as  high  and 
close  to  the  front  of  the  machine's  cutter 
head  as  practicable. 

(v)(A)  Whenever  air  monitoring 
indicates  the  presence  of  5  ppm  or  more 
of  hydrogen  sulfide,  a  test  shall  be 
conducted  in  the  affected  underground 
work  area(3).  at  least  at  the  beginning 
and  midpoint  of  each  shift  unS  the 
concentration  of  hydrogen  sulfide  has 
been  less  than  5  ppm  for  3  consecutive 
days. 

(B)  Whenever  hydrogen  sulfide  is 
detected  in  an  amount  exceeding  10 
ppm,  a  continuous  sampling  and 
indicating  hydrogen  sulfide  monitor 
shall  be  used  to  monitor  the  affiected 
woikarea. 

(C)  Employees  shall  be  informed  when 
a  concentration  of  10  ppm  hydrogen 
sulfide  is  exceeded 

(D)  The  continuous  sampling  and 
indicating  hyckogen  sulfide  momtor 
shall  be  designed,  installed,  and 
nsainlained  to  provide  a  visual  and  aural 
alarm  when  the  hydrogen  sulfide 
concentration  reaches  20  ppm  to  signal 
that  additional  measures,  such  as 
respirator  use.  increased  ventilatioii.  or 
evacuation,  might  be  necessary  to 
maintain  hydrogen  sulfide  exposure 
below  the  permissible  e^qrasure  limit 

(vi)  When  the  competent  person 
determines,  on  the  basis  of  air 
monitoring  results  or  other  information, 
that  air  contaminants  may  be  present  in 
sufficient  quantity  to  be  dangerous  to 
life,  the  employer  shaH: 

(A)  Prominsntly  post  a  notice  at  all 
entrances  to  the  underground  jobsite  to 
inform  all  entrants  of  the  hazardous 
condition;  and 

(B)  Ensure  that  the  necessary 
precautions  are  taken. 

(vii)  Whenever  five  percent  or  more  of 
the  lower  explosive  limit  for  methane  or 
other  flammable  gases  is  detected  in  any 
underground  work  aree(s)  or  in  the  air 
return,  steps  shall  be  taken  to  increase 
ventilation  air  vohune  or  otherwise 
control  the  gas  concentration,  unless  die 
employer  is  operating  in  aocotdanoe 
with  the  potentially  gassy  or  gassy 
operation  requirements.  Such  adititional 
ventilation  controls  may  be 


discontinued  when  gas  concentrations 
are  reduced  below  five  percent  of  the 
lower  explosive  limit  but  shall  be 
reinstituted  whenever  the  five  percent 
level  is  exceeded. 

(viii)  Whenever  10  percent  or  more  of 
the  lower  explosive  limit  for  mediane  or 
other  flammable  gases  is  detected  in  the 
vicinity  of  welding,  cutting,  or  other  hot 
work,  such  work  shall  be  suspended 
until  the  concentration  of  such 
flammable  gas  is  reduced  to  less  dian  10 
percent  of  Ae  lower  explosive  limit 

(ix)  Whenever  20  percent  or  more  of 
the  lower  explosive  limit  for  methane  or 
other  flammable  gases  is  detected  in  any 
underground  woric  area(s)  or  in  the  air 
return: 

(A)  All  employees,  except  those 
necessary  to  eliminate  the  hazard,  shall 
be  immediately  withdra%yn  to  a  safe 
location  above  ground;  and 

(B)  Electrical  power,  except  for 
acceptable  pumping  and  ventilation 
equipment  shall  be  cut  off  to  the  area 
endangered  by  the  flammable  gas  until 
the  concentration  of  such  gas  is  reduced 
to  less  than  20  percent  of  the  lower 
explosive  limit 

(2)  Additional  monitoriitg  for 
potentially  gassy  and  gassy  operations. 
Operations  which  meet  the  criteria  for 
potentially  gassy  and  gassy  operations 
set  forth  in  paragraph  (h)  of  this  section 
shall  be  subject  to  the  additional 
monitoring  requirements  of  this 
paragraph. 

(i)  A  test  for  oxygen  content  shall  be 
conducted  in  the  aSiected  undeii^ound 
work  areas  and  work  areas  immediately 
adjacent  to  such  areas  at  least  at  the 
beginning  and  midpoint  of  each  shift 

(ii)  When  using  rapid  excavation 
machines,  continuous  automatic 
flammable  gas  monitoring  equipment 
shall  be  used  to  monitcr  tiie  air  at  the 
heading,  on  the  rib.  and  in  the  return  air 
duct  The  contjirooos  monitor  shall 
signal  the  heading,  and  shut  down 
electric  power  in  the  afiected 
underground  work  area,  except  for 
acceptable  pumping  and  ventilation 
equipment  when  20  pereenl  or  more  of 
the  lower  explosive  limit  for  methane  or 
other  flamraaUe  gases  is  encountered. 

(iii)  A  manual  flammable  gas  monitor 
shall  be  used  as  needed,  but  at  least  at 
the  beginning  and  midpoint  of  each  shift 
to  ensiue  tiiat  the  limits  prescribed  in 
paragraphs  (h)  and  (j)  are  not  exceeded. 
In  addition,  a  manual  electrical  shut 
down  control  shall  be  provided  near  the 
heading. 

(iv)  Local  gas  tests  shall  be  made  prior 
to  and  continuously  during  any  welding, 
cutting,  or  odier  hot  work. 

(▼)  In  underground  operations  driven 
by  drill-and-blast  methods,  dte  air  in  the 
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affected  area  shall  be  tested  for 
flammable  gas  prior  to  re-entry  after 
blasting,  and  continuously  when 
employees  are  working  underground. 

(3)  Recordkeeping.  A  record  of  all  air 
quality  tests  shall  be  maintained  above 
ground  at  the  worksite  and  be  made 
available  to  the  Secretary  of  Labor  upon 
request.  The  record  shall  include  the 
location,  date,  time,  substance  cmd 
amount  monitored  Records  of 
exposures  to  toxic  substances  shall  be 
retained  in  accordance  with  S  1910.20  of 
this  chapter.  All  other  air  quality  test 
records  shall  be  retained  until 
completion  of  the  project 

(k)  Ventilation.  (l)(i)  Fresh  air  shall  be 
supplied  to  aU  undergroimd  work  areas 
in  sufficient  quantities  to  prevent 
dangerous  or  harmful  accimiulation  of 
dusts,  fumes,  mists,  vapors  or  gases. 

(ii)  Mechanical  ventilation  shall  be 
provided  in  all  underground  work  areas 
except  when  the  employer  can 
demonstrate  that  natural  ventilation 
provides  the  necessary  air  quality 
through  sufficient  air  volume  and  air 
flow. 

(2)  A  minimum  of  200  cubic  feet  (5.7 
m*)  of  fresh  air  per  minute  shall  be 
supplied  for  each  employee 
undergroimd. 

(3)  The  linear  velocity  of  air  flow  in 
the  timnel  bore,  in  shafts,  and  in  all 
other  underground  work  areas  shall  be 
at  least  30  feet  (9.15  m)  per  minute 
where  blasting  or  rock  drilling  is 
conducted  or  where  other  conditions 
likely  to  qroduce  dust  fumes,  mists, 
vapors,  orgAses  in  harmful  or  explosive 
quantities  are  present 

(4)  The  direction  of  mechanical  air 
flow  shall  be  reversible.  "^ 

(5)  Following  blasting,  ventilation 
systems  shall  exhaust  smoke  and  fumes 
to  the  outside  atmosphere  before  work 
is  resumed  in  affected  areas. 

(6)  Ventilation  doors  shall  be  designed 
and  installed  so  that  they  remain  closed 
when  in  use,  regardless  of  the  direction 
of  the  air  flow. 

(7)  When  ventilation  has  been 
reduced  to  the  extent  that  hazardous 
levels  of  methane  or  flammable  gas  may 
have  accimiulated,  a  competent  person 
shall  test  eH  affected  areas  after 
ventilation  has  been  restored  and  shall 
determine  whether  the  atmosphere  is 
within  flammable  limits  before  any 
power,  other  than  for  acceptable 
equipment  is  restored  or  work  is 
resumed 

(8)  Whenever  the  ventilation  system 
has  been  shut  down  with  all  employees 
out  of  the  underground  area,  only 
competent  persons  authorized  to  test  for 
air  contaminants  shall  be  allowed 
underground  until  the  ventilation  has 
been  restored  and  all  affected  areas 


have  been  tested  for  air  contaminants 
and  declared  safe. 

(9)  When  drilling  rock  or  concrete, 
appropriate  dust  control  measures  shall 
be  taken  to  maintain  dust  levels  within 
limits  set  in  {  1926.55.  Such  measures 
may  include,  but  are  not  limited  to,  wet 
drilling,  the  use  of  vacuiun  collectors, 
and  water  mix  spray  systems. 

(10)  (i)  Internal  combustion  engines, 
except  diesel-powered  engines  on 
mobUe  equipment  are  prohibited 
underground. 

(ii)  Mobile  diesel-powered  equipment 
used  underground  in  atmospheres  other 
than  gassy  operations  shall  be  either 
approved  by  MSHA  in  accordance  with 
the  provisions  of  30  CFR  Part  32 
(formerly  Schedule  24),  or  shall  be 
demonstrated  by  the  employer  to  be 
fully  equivalent  to  such  MSHA- 
approved  equipment  and  shall  be 
operated  in  accordance  with  that  Part 
(Each  brake  horsepower  of  a  diesel 
engine  requires  at  least  100  cubic  feet 
(28.32  m')  of  air  per  minute  for  suitable 
operation  in  addition  to  the  air 
requirements  for  personnel.  Some 
engines  may  require  a  greater  amount  of 
air  to  ensure  that  the  allowable  levels  of 
carbon  monoxide,  nitric  oxide,  and 
nitrogen  dioxide  are  not  exceeded.) 

(11)  Potentially  gassy  or  gassy 
operations  shall  have  ventilation 
systems  installed  which  shall: 

(i)  Be  constructed  of  fire-resistant 
materials;  and 

(ii)  Have  acceptable  electrical 
systems,  including  fan  motors. 

(12)  Gassy  operations  shall  be 
provided  with  controls  located  above 
ground  for  reversing  the  air  flow  of 
ventilation  systems. 

(13)  In  potentially  gassy  or  gassy 
operations,  wherever  mine-type 
ventilation  systems  using  an  offset  main 
fan  installed  on  the  surface  are  used, 
they  shall  be  equipped  with  explosion- 
doors  or  a  weak-wall  having  an  area  at 
least  equivalent  to  the  cross-sectional 
area  of  the  airway. 

(1)  Illumination.  (1)  Illumination 
requirements  applicable  to  underground 
construction  operations  are  found  in 
Table  D-3  of  §  1926.56  of  tiiis  part. 

(2)  Only  acceptable  portable  lighting 
equipment  shall  be  used  within  50  feet 
(15.24  m)  of  any  underground  heading 
diuing  explosives  handling. 

(m)  Fire  prevention  and  control.  Fire 
prevention  and  protection  requirements 
applicable  to  underground  construction 
operations  are  fotuid  in  Subpart  F  of  this 
part  except  as  modified  by  the 
following  additional  standards. 

(1)  Open  flames  and  fires  are 
prohibited  in  all  underground 
construction  operations  except  as 
permitted  for  welding,  cutting  and  other 


hot  work  operations  in  paragraph  (n)  of 
this  section. 

(2)  (i)  Smoking  may  be  allowed  only  in 
areas  free  of  fire  and  explosion  hazards. 

(ii)  Readily  visible  signs  prohibiting 
smoking  and  open  flames  shall  be 
posted  in  areas  having  fire  or  explosion 
hazards. 

(3)  The  employer  may  store 
underground  no  more  than  a  24-hour 
supply  of  diesel  fuel  for  the  underground 
equipment  used  at  the  worksite. 

(4)  The  piping  of  diesel  fuel  from  the 
surface  to  an  undergroimd  location  is 
permitied  only  if: 

(i)  Ehesel  fuel  is  contained  at  the 
surface  in  a  tank  whose  maximum 
capacity  is  no  more  than  the  amount  of 
fuel  required  to  supply  for  a  24-hour 
period  the  equipment  serviced  by  the 
underground  fueling  station;  and 

(ii)  The  surface  tank  is  connected  to 
the  underground  fueling  station  by  an 
acceptable  pipe  or  hose  system  that  is 
controlled  at  the  surface  by  a  valve,  and 
at  the  shaft  bottom  by  a  hose  nozzle; 
Emd 

(iii)  The  pipe  is  empty  at  all  times 
except  when  transferring  diesel  fuel 
from  the  surface  tank  to  a  piece  of 
equipment  in  use  underground;  and 

(iv)  Hoisting  operations  in  the  shaft 
are  suspended  during  refueling 
operations  if  the  supply  piping  in  the  . 
shaft  is  not  protected  from  damage. 

(5)  (i)  Gasoline  shall  not  be  carried, 
stored,  or  used  underground 

(ii)  Acetylene,  liquefied  petroleum  gas. 
and  Methylacetylene  Propadiene 
Stabilized  gas  may  be  used  underground 
only  for  welding,  cutting  and  other  hot 
work,  and  only  in  accordance  with 
Subpart  ]  of  this  part  and  paragraphs  (j). 
(k),  (m),  and  (n)  of  this  section. 

(6)  Oil,  grease,  and  diesel  fuel  stored 
underground  shall  be  kept  in  tightly 
sealed  containers  in  fire-resistanf  areas 
at  least  300  feet  (91.44  m)  from 
underground  explosive  magazines,  and 
at  least  100  feet  (30.48  m)  from  shaft 
stations  and  steeply  inclined 
passageways.  Storage  areas  shall  be 
positioned  or  diked  so  that  the  contents 
of  ruptured  or  overturned  containers 
will  not  flow  from  the  storage  area. 

(7)  Flammable  or  combustible 
materials  shall  not  be  stored  above 
ground  within  100  feet  (30.48  m]  of  any 
access  opening  to  any  underground 
operation.  Where  this  is  not  feasible 
because  of  space  limitations  at  the 
jobsite,  such  materials  may  be  located 
within  the  100-foot  limit  provided  that 

(i)  They  are  located  as  far  as 
practicable  from  the  opening;  and 

(ii)  Either  a  fire-resistant  barrier  of  not 
less  than  one-hour  rating  is  placed 
between  the  stored  material  and  the 
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opening,  or  additional  precautions  are 
taken  which  will  protect  the  materials 
from  ignition  sources. 

(8)  Fire-resistant  hydraulic  fluids  shall 
be  used  in  hydraulically-actuated 
underground  machinery  and  equipment 
unless  such  equipment  is  protected  by  a 
fire  suppression  system  or  by  multi- 
purpose fire  extingui8her(s)  rated  at  of 
sufficient  capacity  for  the  type  and  size 
of  hydraulic  equipment  involved,  but 
rated  at  least  4A:40B:C. 

(9)  (i)  Electrical  installations  in 
underground  areas  where  oil,  grease,  or 
diesel  fuel  are  stored  shall  be  used  only 
for  lighting  fixtures. 

(ii)  Lighting  fixtures  in  storage  areas, 
or  within  25  feet  (7.62  m)  of  underground 
areas  where  oil,  grease,  or  diesel  fuel 
are  stored,  shall  be  approved  for  Class  I. 
Division  2  locations,  in  accordance  with 
Subpart  K  of  this  part. 

(10)  Leaks  and  spills  of  flammable  or 
combustible  fluids  shall  be  cleaned  up 
immediately. 

(11)  A  fire  extinguisher  of  at  least 
4A:40B:C  rating  or  other  equivalent 
extinguishing  means  shall  be  provided 
at  the  head  pulley  and  at  the  tail  pulley 
of  underground  belt  conveyors. 

(12)  Any  structure  located 
underground  or  within  100  feet  (30.48  m) 
of  an  opening  to  the  underground  shall 
be  constructed  of  material  having  a  fire- 
resistance  rating  of  at  least  one  hour. 

(n)  Welding,  cutting,  and  other  hot 
work.  In  addition  to  the  requirements  of 
Subpart  J  of  this  part,  the  following 
requirements  shall  apply  to  underground 
welding,  cutting,  and  other  hot  work. 

(1)  No  more  than  the  amount  of  fuel 
gas  and  oxygen  cylinders  necessary  to 
perform  welding,  cutting,  or  other  hot 
work  during  the  next  24-hour  period 
shall  be  permitted  underground. 

(2)  Noncombustible  barriers  shall  be 
installed  below  welding,  cutting,  or 
other  hot  work  being  done  in  or  over  a 
shaft  or  raise. 

(o)  Ground  support. — (1)  Portal  areas. 
Portal  openings  and  access  areas  shall 
be  guarded  by  shoring,  fencing,  head 
walls,  shotcreting  or  other  equivalent 
protection  to  ensure  safe  access  of 
employees  and  equipment.  Adjacent 
areas  shall  be  scaled  or  otherwise 
secured  to  prevent  loose  soil,  rock,  or 
fi'actured  materials  from  endangering 
the  portal  and  access  area. 

(2)  Subsidence  areas.  The  employer 
shall  ensure  ground  stability  in 
hazardous  subsidence  areas  by  shoring, 
by  filling  in,  or  by  erecting  barricades 
and  posting  warning  signs  to  prevent 
entry. 

(3]  Underground  areas.  (i}(A)  A 
competent  person  shall  inspect  the  roof, 
face,  and  walls  of  the  work  area  at  the 


start  of  each  shift  and  as  often  as 
necessary  to  determine  ground  stability. 

(B)  Competent  persons  conducting 
such  inspections  shall  be  protected  from 
loose  ground  by  location,  ground 
support  or  equivalent  means. 

(ii)  Groimd  conditions  along 
haulageways  and  travelways  shall  be 
inspected  as  frequently  as  necessary  to 
ensiu^  safe  passage. 

(iii)  Loose  ground  that  might  be 
hazardous  to  employees  shall  be  taken 
down,  scaled  or  supported. 

(iv)  (A)  Torque  wrenches  shall  be 
used  wherever  bolts  that  depend  on 
torsionally  applied  force  are  used  for 
ground  support. 

(B)  A  competent  person  shall 
determine  whether  rock  bolts  meet  the 
necessary  torque,  and  shall  determine 
the  testing  frequency  in  light  of  the  bolt 
system,  ground  conditions  and  the 
distance  from  vibration  sources. 

(v)  Suitable  protection  shall  be 
provided  for  employees  exposed  to  the 
hazard  of  loose  ground  while  installing  _ 
ground  support  systems.  ' 

(vi)  Support  sets  shall  be  installed  so 
that  the  bottoms  have  sufficient 
anchorage  to  prevent  ground  pressures 
from  dislodgiiig  the  support  base  of  the 
sets.  Lateral  bracing  (collar  bracing,  tie 
rods,  or  spreaders)  shall  be  provided 
between  immediately  adjacent  sets  to 
ensure  added  stabihty. 

(vii)  Damaged  or  dislodged  ground 
supports  that  create  a  hazardous 
condition  shall  be  prompUy  repaired  or 
replaced.  When  replacing  supports,  the 
new  supports  shall  be  installed  before 
the  damaged  supports  are  removed. 

(viii)  A  shield  or  other  type  of  support 
shall  be  used  to  maintain  a  safe 
travelway  for  employees  working  in 
dead-end  areas  ahead  of  any  support 
replacement  operation. 

(4)  Shafts,  (i)  Shafts  and  wells  over  5 
feet  (1.53  m)  in  depth  that  employees 
must  enter  shall  be  supported  by  a  steel 
casing,  concrete  pipe,  timber,  soHd  rock 
or  other  suitable  material. 

(ii)  (A)  The  hill  depth  of  the  shaft  shall 
be  supported  by  casing  or  bracing 
except  where  the  shaft  penetrates  into 
solid  rock  having  characteristics  that 
will  not  change  as  a  result  of  exposure. 
Where  the  shaft  passes  through  earth 
into  solid  rock,  or  through  solid  rock  into 
earth,  and  where  there  is  potential  for 
shear,  the  casing  or  bracing  shall  extend 
at  least  5  feet  (1.53  m)  into  the  solid 
rock.  When  the  shaft  terminates  in  solid 
rock,  the  casing  or  bracing  shall  extend 
to  the  end  of  the  shaft  or  5  feet  (1.53  m) 
into  the  solid  rock,  whichever  is  less. 

(B)  The  casing  or  bracing  shall  extend 
42  inches  (1.07  m)  plus  or  minus  3  inches 
(8  cm)  above  ground  level,  except  that 
the  minimum  casing  height  may  be 


reduced  to  12  inches  (0.3  m).  provided 
that  a  standard  railing  is  installed;  that 
the  ground  adjacent  to  the  top  of  the 
shaft  is  sloped  away  from  the  shaft 
collar  to  prevent  entry  of  liquids;  and 
that  effective  barriers  are  used  to 
prevent  mobile  equipment  operating 
near  the  shaft  from  jumping  over  the  12 
inch  (0.3  m)  barrier. 

(iii)  After  blasting  operations  in 
shafts,  a  competent  person  shall 
determine  if  the  walls,  ladders,  timbers, 
blocking,  or  wedges  have  loosened.  If 
so,  necessary  repairs  shall  be  made 
before  employees  other  than  those 
assigned  to  make  the  repairs  are 
allowed  in  or  below  the  affected  areas. 

(p)  Blasting.  This  paragraph  applies  in 
addition  to  the  requirements  for  blasting 
and  explosives  operations,  including 
handling  of  misfires,  which  are  found  in 
Subpart  U  of  this  part. 

(1)  Blasting  wires  shall  be  kept  clear 
of  electrical  lines,  pipes,  rails,  and  other 
conductive  material,  excluding  earth,  to 
prevent  explosives  initiation  or 
employee  exposure  to  electric  current. 

(2)  Following  blasting,  an  employee 
shall  not  enter  a  work  area  until  the  air 
quality  meets  the  requirements  of 
paragraph  [})  of  this  section. 

(q)  Drilling.  (1)  A  competent  person 
shalWnspect  all  drilling  and  associated 
equipment  prior  to  each  use.  Equipment 
defects  affecting  safety  shall  be 
corrected  before  the  equipment  is  used. 

(2)  The  drilling  area  shall  be  inspected 
for  hazards  before  the  drilling  operation 
is  started. 

(3)  Employees  shall  not  be  allowed  on 
a  drill  mast  while  the  drill  bit  is  in 
operation  or  the  drill  machine  is  being 
moved. 

(4)  When  a  drill  machine  is  being 
moved  from  one  drilling  area  to  another, 
drill  steel,  tools,  and  other  equipment 
shall  be  secured  and  the  mast  shall  be 
placed  in  a  safe  position. 

(5)  Receptacles  or  racks  shall  be 
provided  for  storing  drill  steel  located 
on  jumbos. 

(6)  Employees  working  below  jumbo 
decks  shall  be  warned  whenever  drilling 
is  about  to  begin. 

(7)  Drills  on  columns  shall  be 
anchored  firmly  before  starting  drilling, 
and  shall  be  retightened  as  necessary 
thereafter. 

(8)  (i)  The  employer  shall  provide 
mechanical  means  on  the  top  deck  of  a 
jumbo  for  lifing  unwieldy  or  heavy 
material. 

(ii)  When  jumbo  decks  are  over  10  feet 
(3.05  m)  in  height,  the  employer  shall 
install  stairs  wide  enough  for  two 
persons. 

(iii)  lumbo  decks  more  than  10  feet 
(3.05  m)  in  height  shall  be  equipped  with 
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guardrails  on  all  open  sides,  excluding 
access  openings  of  platforms,  unless  an 
adjacent  surface  provides  equivalent  fall 
protection. 

(i)  (A)  Oidy  employees  assisting  the 
operator  shall  be  allowed  to  ride  on 
jumbos,  unless  the  jumbo  meets  the 
requirements  of  paragraph  (r)(6)(ii)  of 
this  section. 

(B)  Jumbos  shall  be  chocked  to 
prevent  movement  while  employees  are 
working  on  them. 

(v)  (A)  Walking  and  working  surfaces 
of  jumbos  shall  be  maintained  to 
prevent  the  hazards  of  slipping,  tripping 
and  falling. 

(B)  Jiunbo  decks  and  stair  treads  shall 
be  designed  to  be  slip-resistent  and 
secured  to  prevent  accidental 
displacement 

(9)  Scaling  bars  shall  be  available  at 
scaling  operations  and  shall  be 
maintained  in  good  condition  at  all 
times.  Blunted  or  severely  worn  bars 
shall  not  be  used. 

(10)  (i)  Blasting  holes  shall  not  be 
drilled  through  blasted  rock  (muck)  or 
water.  ^ 

(ii)  Employees  in  a  shaft  shall  be 
protected  either  by  location  or  by 
suitable  barrier(8)  if  powered 
mechanical  loading  equipment  is  used  to 
remove  muck  containing  unfired 
explosives. 

(11)  A  caution  sign  reading  "Buried 
Line,"  or  similar  wording  shall  be  posted 
where  air  lines  are  buried  or  otherwise 
hidden  by  water  or  debris. 

(r)  Haulage.  (l)(i)  A  competent  person 
shall  inspect  haulage  equipment  before 
each  shift. 

(ii)  Equipment  defects  affecting  safety 
and  health  shall  be  corrected  before  the 
equipment  is  used. 

(2)  Powered  mobile  haulage 
equipment  shall  have  suitable  means  of 
stopohig. 

(3)  (i)  Power  mobile  haulage 
equipment,  including  trains,  shall  have 
audible  warning  devices  to  warn 
employees  to  stay  clear.  The  operator 
shall  sound  the  warning  device  before 
moving  the  equipment  and  whenever 
necessary  during  travel. 

(ii)  The  operator  shall  assure  that 
lights  which  are  visible  to  employees  at 
both  ends  of  any  mobile  equipment, 
including  a  train,  are  turned  on 
whenever  the  Equipment  is  operating. 

(4)  In  those  cabs  where  glazing  is 
used,  the  glass  shall  be  safety  glass,  or 
its  equivalent,  and  shall  be  maintained 
and  cleaned  so  that  vision  is  not 
obstructed. 

(5)  Anti-roll  back  devices  or  brakes 
shall  be  installed  on  inclined  conveyor 
drive  units  to  prevent  conveyors  from 
inadvertently  ruiuiing  in  reverse. 


(6)(i)  (A)  Employees  shall  not  be 
permitted  to  ride  a  power-driven  chain, 
belt,  or  bucket  conveyor  imless  the 
conveyor  is  specifically  designed  for  the 
transportation  of  persons. 

(B)  Endless  belt-type  manlifts  are 
prohibited  in  underground  construction. 

(C)  General  requirements  also 
applicable  to  underground  construction 
for  use  of  conveyors  in  construction  are 
found  in  S  1926.555  of  this  part. 

(ii)  No  employee  shall  ride  haulage 
equipment  unless  it  is  equipped  with 
seating  for  each  passenger  and  protects 
passengers  from  being  struck,  crushed, 
or  caught  between  other  equipment  or 
surfaces.  Members  of  train  crews  may 
ride  on  a  locomotive  if  it  is  equipped 
with  handholds  and  nonshp  steps  or 
footboards.  Requirements  applicable  to 
Underground  Construction  for  motor 
vehicle  transportation  of  employees  are 
found  in  S  1926.601  of  this  part. 

(7)  Powered  mobile  haulage 
equipment  including  trains,  shall  not  be 
left  unattended  unless  the  master  switch 
or  motor  is  tiuned  off;  operating  controls 
are  in  neutral  or  park  position;  and  the 
brakes  are  set  or  equivalent  precautions 
are  taken  to  prevent  rolling. 

(8)  Whenever  rails  serve  as  a  return 
for  a  trolley  circuit  both  rails  shall  be 
bonded  at  every  joint  and  crossbonded 
every  200  feet  (60.96  m). 

(9)  When  dumping  cars  by  hand,  the 
car  dumps  shall  have  tiedown  chains, 
bumper  blocks,  or  other  locking  or 
holding  devices  to  prevent  the  cars  from 
overturning. 

(10)  Rocker-bottom  or  bottom-dump 
cars  shall  be  equipped  with  positive 
locking  devices  to  prevent  unintended 
dumping. 

(11)  Equipment  to  be  hauled  shall  be 
loaded  and  secured  to  prevent  sliding  or 
dislodgement 

(12)  (i)  Mobile  equipment,  including 
rail-mounted  equipment,  shall  be 
stopped  for  manual  connecting  or 
service  work. 

(ii)  Employees  shall  not  reach 
between  moving  cars  during  coupling 
operations. 

(iii)  Couplings  shall  not  be  aligned, 
shifted  or  cleaned  on  moving  cars  or 
locomotives. 

(13)  (i)  Safety  chains  or  other 
connections  shall  be  used  in  addition  to 
couplers  to  connect  man  cars  or  powder 
cars  whenever  the  locomotive  is  uphill 
of  the  cars. 

(ii)  When  the  grade  exceeds  one 
percent  and  there  is  a  potential  for 
runaway  cars,  safety  chains  or  other 
connections  shall  be  used  in  addition  to 
couplers  to  connect  haulage  cars  or,  as 
an  alternative,  the  locomotive  must  be 
downhill  of  the  train. 


(iii)  Such  safety  chains  or  other 
connections  shall  be  capable  of 
maintaining  connection  between  cars  in 
the  event  of  either  coupler  disconnect 
failure  or  breakage. 

(14)  Parked  rail  equipment  shall  be 
chocked,  blocked,  or  have  brakes  set  to 
prevent  inadvertent  movement 

(15)  Berms,  bumper  blocks,  safety 
hooks,  or  equivalent  means  shall  be 
provided  to  prevent  overtravel  and 
overturning  of  haulage  equipment  at 
dumping  locations. 

(16)  Bumper  blocks  or  equivalent 
stopping  devices  shall  be  provided  at  all 
track  dead  ends. 

(17)  (i)  Only  smaU  handtools,  lunch 
pails  or  similar  small  items  may  be 
transported  with  employees  in  man- 
cars,  or  on  top  of  a  locomotive. 

(ii)  When  small  hand  tools  or  other 
small  items  are  carried  on  top  of  a 
locomotive,  the  top  shall  be  designed  or 
modified  to  retain  them  while  traveling. 

(18)  (i)  Where  switching  facihties  are 
available,  occupied  personnel-cars  shall 
be  pulled,  not  pushed.  If  personnel-cars 
must  be  pushed  and  visibility  of  the 
track  ahead  is  hampered,  then  a 
qualified  person  shall  be  stationed  in  the 
lead  car  to  give  signals  to  the  locomotive 
operator. 

(ii)  Crew  trips  shall  consist  of 
personnel-loads  only. 

(s)  Electrical  safety.  This  paragraph 
applies  in  addition  to  the  general 
requirements  for  electrical  safety  which 
are  found  in  Subpart  K  of  this  part. 

(1)  Electric  power  lines  shall  be 
insulated  or  located  away  bom  water 
lines,  telephone  lines,  air  lines,  or  other 
conductive  materials  so  that  a  damaged 
circuit  will  not  energize  the  other 
systems. 

(2)  Lighting  circuits  shall  be  located  so 
that  movement  of  personnel  or 
equipment  will  not  damage  the  circuits 
or  disrupt  service. 

(3)  Oil-filled  transformers  shall  not  be 
used  underground  unless  they  are 
located  in  a  fire-resistant  enclosure 
suitably  vented  to  the  outside  and 
surrounded  by  a  dike  to  retain  the 
contents  of  the  transformers  in  the  event 
of  rupture. 

(t)  Hoisting  unique  to  underground 
construction.  Except  as  modified  by  this 
paragraph  (t),  the  following  provisions 
of  Subpart  N  of  this  part  apply: 
Requirements  for  cranes  are  found  in 
§  1926.550  of  this  part.  Paragraph  (g)  of 
S  1926.550  applies  to  crane-hoisting  of 
personnel,  except  that  the  limitation  in 
paragraph  (g)(2)  does  not  apply  to  the 
routine  access  of  employees  to  the 
underground  via  a  shaft.  Requirements 
for  material  hoists  are  found  in 
§  1926.552  (a)  and  (b)  of  this  part. 
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Requirements  for  personnel  hoists  are 
found  in  the  personnel  hoist 
requirements  of  S  1926.552  (a)  and  (c)  of 
this  part  and  in  the  elevator  requirement 
of  1 1928.552  (a)  and  (d)  of  this  part. 

(1)  General  requirements  for  cranes 
and  hoists,  (i)  Materials,  tools,  and 
supplies  bein^  raised  or  lowered, 
whether  within  a  cage  or  otherwise, 
shall  be  secured  or  stacked  in  a  manner 
to  prevent  the  load  from  shifting. 
snagging  or  falling  into  the  shaft 

(ii)  A  warning  light  suitably  located  to 
warn  employees  at  the  shaft  bottom  and 
subsurface  shaft  entrances  shall  flash 
whenever  a  load  is  above  the  shaft 
bottom  or  subsurface  entrances,  or  the 
load  is  being  moved  in  the  shaft.  This 
paragraph  does  not  apply  to  fully 
enclosed  hoistways. 

(iii)  Whenever  a  hoistway  is  not  fully 
enclosed  and  employees  are  at  the  shaft 
bottom,  conveyances  or  equipment  shall 
be  stopped  at  least  15  feet  (4.57  m) 
above  the  bottom  of  the  shaft  and  held 
there  until  the  signalman  at  the  bottom 
of  the  shaft  directs  the  operator  to 
continue  lowering  the  load,  except  that 
the  load  may  be  lowered  without 
stopping  if  the  load  or  conveyance  is 
within  full  view  of  a  bottom  signalman 
who  is  in  constant  voice  communication 
with  the  operator. 

(iv)  (A)  Before  maintenance,  repairs, 
or  other  work  is  commenced  in  the  shaft 
served  by  a  cage,  skip,  or  bucket,  the 
operator  and  other  employees  in  the 
area  shall  be  informed  and  given 
suitable  instructions. 

(B)  A  sign  warning  that  work  is  being 
done  in  the  shaft  shall  be  installed  at  the 
shaft  collar,  at  the  operator's  station, 
and  at  each  underground  landing. 

(v)  Any  connection  between  the 
hositing  rope  and  the  cage  or  skip  shall 
be  compatible  with  the  type  of  wire  rope 
used  for  hoisting. 

(vi)  Spin-type  connections,  where 
used,  shall  be  maintained  in  a  clean 
condition  and  protected  from  foreign 
matter  that  could  affect  their  operation. 

(vii)  Cage.  skip,  and  load  connections 
to  the  hoist  rope  shall  be  made  so  that 
the  force  of  the  hoist  pull,  vibration, 
misalignment  release  of  lift  force,  or 
impact  will  not  disengage  the 
'  connection.  Moused  or  latched  open- 
throat  hooks  do  not  meet  this 
requirement 

(viii)  When  using  wire  rope  wedge 
sockets,  means  shall  be  provided  to 
prevent  wedge  escapement  and  to 
ensure  that  the  wedge  is  properly 
seated. 

(2)  Additional  requirements  for 
cranes.  Cranes  shall  be  equipped  with  a 
limit  switch  to  prevent  overtravel  at  the 
boom  tip.  Limit  switches  are  to  be  used 
only  to  limit  travel  of  loads  when 


operational  controls  malfunction  and 
shall  not  be  used  as  a  substitute  for 
other  operational  controls. 

(3)  Additional  requirements  for  hoists. 
(i)  Hoists  shall  be  designed  so  that  the 
load  hoist  drum  is  powered  in  both 
directions  of  rotation,  and  so  that  brakes 
are  automatically  applied  upon  power 
release  or  failure. 

(ii)  Control  levers  shall  be  of  the 
"deadman  type"  which  return 
automatically  to  their  center  (neutral) 
position  upon  release. 

(iii)  When  a  hoist  is  used  for  both 
personnel  hoisting  and  material  hoisting, 
load  and  speed  ratings  for  personnel 
and  for  materials  shall  be  assigned  to 
the  equipment. 

(iv)  Material  hoisting  may  be 
performed  at  speeds  higher  than  the 
rated  speed  for  personnel  hoisting  if  the 
hoist  and  components  have  been 
designed  for  such  higher  speeds  and  if 
shaft  conditions  permit 

(v)  Employees  shall  not  ride  on  top  of 
any  cage,  skip  or  bucket  except  when 
necessary  to  perform  inspection  or 
maintenance  of  the  hoisting  system,  in 
which  case  they  shall  be  protected  by  a 
body  belt/harness  system  to  prevent 
falling. 

(vi)  Personnel  and  materials  (other 
than  small  tools  and  supplies  secured  in 
a  manner  that  will  not  create  a  hazards 
to  employees)  shall  not  be  hoisted 
together  in  the  same  conveyance. 
However,  if  the  operator  is  protected 
from  the  shifting  of  materials,  then  the 
operator  may  ride  with  materials  in 
cages  or  skips  which  are  designed  to  be 
controlled  by  an  operator  within  the 
cage  or  skip. 

(vii)  Line  speed  shall  not  exceed  the 
design  limitations  of  the  systems. 

(viii)  Hoists  shall  be  equipped  with 
landing  level  indicators  at  the  operator's 
station.  Marking  of  the  hoist  rope  does 
not  satisfy  this  requirement 

(ix)  Whenever  glazing  is  used  in  the 
hoist  house,  it  shall  be  safety  glass,  or 
its  equivalent  and  be  free  of  distortions 
and  obstructions. 

(x)  A  fire  extinguisher  that  is  rated  at 
least  2A:10B:C  (multi-purpose,  dry 
chemical]  shall  be  mounted  in  each  hoist 
house. 

(xi)  Hoist  controls  shall  be  arranged 
so  that  the  operator  can  perform  all 
operating  cycle  functions  and  reach  the 
emergency  power  cutoff  without  having 
to  reach  beyond  the  operator's  normal 
operating  position. 

(xii)  Hoists  shall  be  equipped  with 
limit  switches  to  prevent  overtravel  at 
the  top  and  bottom  of  the  hoistway. 

(xiii)  Limit  switches  are  to  be  used 
only  to  limit  travel  of  loads  when 
operational  controls  malfunction  and 


shall  not  be  used  as  a  substitute  for 
other  operational  controls. 

(xiv)  Hoist  operators  shall  be 
provided  with  a  closed-circuit  voice 
communication  system  to  each  landing 
station,  with  speaker-microphones  so 
located  that  the  operator  can 
communicate  with  individual  landing 
stations  during  hoist  use. 

(xv)  When  sinking  shafts  75  feet  (22.86 
m)  or  less  in  depth,  cages,  skips,  and 
buckets  that  may  swing,  bump,  or  snag 
against  shaft  sides  or  other  structural 
protrusions  shall  be  guided  by  fenders, 
rails,  ropes,  or  a  combination  of  those 
means. 

(xvi)  When  sinking  shafts  more  than 
75  feet  (22.86  m)  in  depth,  all  cages, 
skips,  and  buckets  shall  be  rope  or  rail- 
guided  to  within  a  rail  length  from  the 
sinking  operation. 

(xvU)  Cages,  skips,  and  buckets  in  all 
completed  shafts,  or  in  all  shafts  being 
used  as  completed  shafts,  shall  be  rope 
or  rail-guided  for  the  full  length  of  their 
travel. 

(xviii)  Wire  rope  used  in  load  lines  of 
material  hoists  shall  be  capable  of 
supporting,  without  failure,  at  least  five 
times  the  maximum  intended  load  or  the 
factor  recommended  by  the  rope 
manufacturer,  whichever  is  greater. 
Refer  to  §  ig26.552(c](14](iii]  of  tiiis  part 
for  design  factors  for  wire  rope  used  in 
personnel  hoists.  The  design  factor  shall 
be  calculated  by  dividing  the  breaking 
strength  of  wire  rope,  as  reported  in  the 
manufacturer's  rating  tables,  by  the  total 
static  load,  including  the  weight  of  the 
wire  rope  in  the  shaft  when  fully 
extended. 

(xix)  A  competent  person  shall 
visually  check  all  hoisting  machinery, 
equipment  anchorages,  and  hoisting 
rope  at  the  beginning  of  each  shift  and 
during  hoist  use,  as  necessary. 

(xx)  Each  safety  device  shall  be  ° 
checked  by  a  competent  person  at  least 
weekly  during  hoist  use  to  ensure 
suitable  operation  and  safe  condition. 

(xxi)  In  order  to  ensure  suitable 
operation  and  safe  condition  of  all 
functions  and  safety  devices,  each  hoist 
assembly  shall  be  inspected  and  load- 
tested  to  100  percent  of  its  rated 
capacity:  at  the  time  of  installation;  after 
any  repairs  or  alterations  affecting  its 
structural  integrity;  after  the  operation 
of  any  safety  device;  and  annually  when 
in  use.  The  employer  shall  prepare  a 
certification  record  which  includes  the 
date  each  inspection  and  load-test  was 
performed;  the  signature  of  the  person 
who  performed  the  inspection  and  test; 
and  a  serial  number  or  other  identifier 
for  the  hoist  that  was  inspected  and 
tested.  The  most  recent  certification 
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record  shall  be  maintained  on  file  until 
completion  of  the  project. 

(xxu)  Before  hoisting  personnel  or 
material,  the  operator  shall  perform  a 
test  run  of  any  cage  or  skip  whenever  it 
has  been  out  of  service  for  one  complete 
shift  and  whenever  the  assembly  or 
components  have  been  repaired  or 
adjusted. 

(xxiii)  Unsafe  conditions  shall  be 
corrected  before  using  the  equipment. 

(4)  Additional  requirements  for 
personnel  hoists,  (i)  Hoist  drum  systems 
shall  be  equipped  with  at  least  two 
means  of  stopping  the  load,  each  of 
which  shall  be  capable  of  stopping  and 
holding  150  percent  of  the  hoist's  rated 
line  pull.  A  broken-rope  safety,  safety 
catch,  or  arrestment  device  is  not  a 
permissible  means  of  stopping  under 
this  paragraph. 

(ii)  The  operator  shall  remain  within 
sight  and  sound  of  the  signals  at  the 
operator's  station. 

(iii)  All  sides  of  personnel  cages  shall 
be  enclosed  by  one-half  inch  (12.70  mm] 
wire  mesh  (not  less  than  No.  14  gauge  or 
equivalent)  to  a  height  of  not  less  than  6 
feet  (1.83  m).  However,  when  the  cage  or 
skip  is  being  used  as  a  work  platiorm. 


its  sides  may  be  reduced  in  height  to  42 
inches  1.07  m)  when  the  conveyance  is 
not  in  motion. 

(iv)  AU  personnel  cages  shall  be 
provided  with  positive  locking  door  that 
does  not  open  outward. 

(v)  All  personnel  cages  shall  be 
provided  with  a  protective  canopy.  The 
canopy  shall  be  made  of  steel  plate,  at 
least  yi«-inch  (4.763  mm)  in  thickness,  or 
material  of  equivalent  strength  and 
impact  resistance.  The  canopy  shall  be 
sloped  to  the  outside,  and  so  designed 
that  a  section  may  be  readily  pushed 
upward  to  afford  emergency  egress.  The 
canopy  shall  cover  the  top  in  such  a 
manner  as  to  protect  those  inside  from 
objects  falling  in  the  shaft. 

(vi)  Personnel  platforms  operating  on 
guide  rails  or  guide  ropes  shall  be 
equipped  with  broken-rope  safety 
devices,  safety  catches  or  arrestment 
devices  that  will  stop  and  hold  150 
percent  of  the  weight  of  the  personnel 
platform  and  its  maximum  rated  load. 

(vii)  During  sinking  operations  in 
shafts  where  guides  and  safeties  are  not 
yet  used,  the  travel  speed  of  the 
personnel  platform  shall  not  exceed  200 
feet  (60.96  m)  per  minute.  Governor 


controls  set  for  200  feet  (60.96  m)  per 
minute  shall  be  installed  in  the  control 
system  and  shall  be  used  during 
personnel  hoisting. 

(viii)  The  personnel  platform  may 
travel  over  the  controlled  length  of  the 
hoistway  at  rated  speeds  up  to  600  feet 
(182.88  m)  per  minute  during  sinking 
operations  in  shafts  where  guides  and 
safeties  are  used. 

(ix)  The  personnel  platform  may 
travel  at  rated  speeds  greater  than  600 
feet  (182.88  m)  per  minute  in  completed 
shafts. 

(u)  Definitions.  "Accept" — Any 
device,  equipment  or  appliance  that  is 
either  approved  by  MSHA  and 
maintained  in  permissible  condition,  or 
is  listed  or  labeled  for  the  class  and 
location  under  Subpart  K  of  this  part 

"Rapid  Excavation  Machine"— Tunnel 
boring  machines,  shields,  roadheaders, 
or  any  other  similar  excavation 
machine. 

(Information  collection  requirements 
contained  in  paragrapha  (j){l),  (j)(2),  and  (j)(3) 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  1216-0067) 

(FR  Doc  89-12954  FUed  6-1-09;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 
Household  Goods  Claims 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  the  Federal 
Acquisition  Regulation  (FAR)  in  the 
clause  at  52.247-23  to  extend  the  period 
for  which  a  contractor  would  be  liable 
for  loss  of  or  damage  to  household 
goods. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  1, 
1989  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  89-36  in  all 
correspondence  related  to  this  issue. 


FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington. 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  clause  at  FAR  52.247-23,  used  in 
contracts  for  the  transportation  of 
household  goods,  currently  provides  that 
the  contractor  is  liable  for  loss  of  or 
damage  to  household  goods  if  the  owner 
reports  the  loss  or  damage  within  a 
specified  period,  not  to  exceed  45  days, 
after  delivery  of  the  household  goods.  In 
April  1984,  the  Department  of  Defense 
negotiated  a  Memorandum  of 
Understanding  with  the  household 
goods  moving  industry  which  gave  the 
property  owner  75  days  to  report  the 
damage.  The  proposed  change  would 
extend  the  additional  time  for  reporting 
to  the  civilian  agencies. 

B.  Regulatory  Flexibility  Act 

The  proposed  change  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
concerns.  However,  it  is  impracticable 
to  assess  what  impact,  if  any,  might 
result  and  for  that  reason  an  Initial 
Regulatory  Flexibility  Analysis  has  not 
been  prepared.  Responses  to  this 
request  for  comment  will  be  used  to 
assess  the  effect  of  the  proposed  change 
on  small  business  concerns,  and  a  Final 
Regulatory  Flexibility  Analysis  will  be 
prepared  if  required. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  change 


to  the  FAR  does  not  impose 
recordkeeping  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement 

Dated:  May  22, 1989. 

Harry  S.  Rosinski 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Part  52  is  amended 
as  set  forth  below: 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137:  and  42  U.S.C.  2473|c). 

52^47-23    [Amended] 

2.  Section  52.247-23  is  amended  in  the 
introductory  text  by  inserting  a  colon 
following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  "(MAY  1989)";  by  removing  in  two 
places  in  paragraph  (b)  the  words  "45 
days"  and  inserting  in  both  places  "75 
days";  and  by  removing  the  derivation 
line  following  "(End  of  clause)". 

(FR  Doc.  89-13058  Filed  6-1-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121, 125, 127, 129,  and 
135 

[Dodiet  No.  1S610;  8FAR  No.  3S-S] 

Special  Federal  Aviation  Regulation 
No.  38;  Certification  and  Operating 
Requirements 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  establishes 
a  new  termination  date  for  Special 
Federal  Aviation  Regulation  [SFAR]  No. 
38-2  [50  FR  23941:  June  7. 1985].  SFAR 
38-2  was  reinstated  by  SFAR  38-4  [52 
FR  28938;  August  4. 1987]  and  was 
amended  to  extend  its  termination  date 
to  allow  time  for  the  FAA.  in  a  separate 
rulemaking  action,  to  prepare  a  Notice 
of  Proposed  Rulemaking  (NPRM)  [Notice 
No.  88-16;  53  FR  39852;  October  12. 1988] 
to  consolidate  the  certification  rules 
now  in  SFAR  38-2.  Part  121.  and  Part 
135  into  a  new  Part  119  of  the  Federal 
Aviation  Regulations  (FAR).  The  FAA 
stated  in  SFAR  38-3  and  in  SFAR  38-4 
that  having  generally  reviewed  the  FAA 
regulations  to  determine  the  most 
appropriate  response  to  the  Airline 
Deregulation  Act  of  1978  [ADA  or  Act] 
and  5ie  termination  of  Civil  Aeronautics 
Board  (CAB)  functions  following  the 
CAB  sunset,  it  was  necessary  to 
establish  a  new  termination  date  for 
SFAR  38-2  to  allow  time  for  the  FAA  to 
complete  the  rulemaking  process  that 
will  consolidate  the  certification  rules 
and  incorporate  SFAR  38-2  into  the 
FAR.  The  current  termination  date  for 
SFAR  38-  2  is  June  1. 1989.  Because  the 
FAA  has  not  completed  this  rulemaking 
process,  it  is  necessary  to  extend  the 
current  termination  date  1  year.  If  new 
Part  119  is  issued  before  June  1. 1989,  or 
before  the  new  termination  date,  the 
FAA  intends  to  publish  a  notice 
rescinding  SFAR  38-2  concurrently  with 
the  new  Part  119  final  rule  in  the  Federal 
Register. 

DATES:  Effective  date  June  2, 1989. 
Comments  must  be  received  on  or 
before  August  1, 1989. 
AOoncSSES:  Send  comments  on  the  rule 
in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGG-10). 
Docket  No.  18510,  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
deliver  comments  in  dupUcate  to: 
Federal  Aviation  Administration.  Rules 
Docket  Room  918. 300  Independence 
Avenue,  SW..  Washington,  DC. 


Comments  may  be  examined  in  the 
Rules  Dockets  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5pjn. 

nm  PURTHm  intomiation  contach 
Mr.  Michael  Coffey,  Project 
Development  Branch,  AFS-240,  Air 
Transportation  Division,  Flight 
Standards  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
Telephone  (202)  287-3750. 

SUPPLEMENTAflY  INFORMATION: 

Background 

On  December  12, 1978,  the  FAA 
issued  SFAR  38  [43  FR  58366;  December 
14, 1978]  in  consequence  of  the  ADA 
(Pub.  L  95-504, 92  Stat.  1705).  That  Act 
expresses  the  Congressional  intent  that 
the  Federal  Govenunent  diminish  its 
involvement  in  regulating  the  economic 
aspects  of  the  airline  industry.  To 
accomphsh  this,  Congress  directed  that 
the  CAB  be  abolished  on  December  31, 
1984,  and  that  various  of  its  functions 
cease  before  that  date.  Anticipating  its 
sunset,  the  CAB  itself  curtailed  or 
suspended  much  of  its  regulatory 
activity  during  the  period  1979-1984.  On 
October  4, 1984,  additional  legislation 
was  enacted  further  defining  the  process 
of  CAB  sunset.  On  January  1, 1985,  the 
remaining  CAB  functions  were 
transferred  to  the  Department  of 
Transportation  (DOT). 

Because  some  aspects  of  FAA  safety 
regulations  relied  upon  CAB  definitions 
and  authority,  the  FAA  found  it 
necessary  in  1978  to  adopt  an  interim 
measure  to  provide  for  an  orderly 
transition  firom  CAB  and  FAA 
interlocking  authority  to  a  regulatory 
regime  with  no  CAB  in  existence.  This 
action  was  consistent  with  the 
Congressional  directive  contained  in 
Section  107(a)  of  the  Act  that  the 
deregulation  of  airline  economics  result 
in  no  diminution  of  the  high  standard  of 
safety  in  air  transportation  that  existed 
when  the  ADA  was  enacted.  SFAR  38 
set  forth  FAA  certification  and  operating 
requirements  applicable  to  all  "air 
commerce"  and  "air  transportation" 
operations  for  "compensation  or  hire." 
(SFAR  38  did  not  address  Part  133 
External  Load  Operations,  Part  137 
Agrictilture  Aircraft  Operations,  or  Part 
91  training  and  other  special  purpose 
operations.) 

On  December  27, 1984,  the  FAA 
issued  SFAR  38-1  [50  FR  450;  January  4, 
1985],  which  merely  extended  the 
termination  date  of  the  regulation  and 
allowed  the  FAA  time  to  propose  and 
receive  conunents  on  revising  SFAR  38. 

On  May  28, 1985,  the  FAA  issued 
SFAR  38-2  [50  FR  23491;  June  7, 1985], 


which  updated  SFAR  38  in  light  of 
changes  since  1978  and  clarified 
provisions  stating  which  FAA 
regulations  apply  to  each  air  carrier  and 
each  type  of  operation.  This  action  was 
neceasary  because  of  the  changes  in  the 
fdr  transportation  industry  brought 
about  by  economic  deregulation.  Before 
deregulation,  economic  certificates  were 
rigidly  compartmentalized  and  each  air 
carrier  typically  was  authorized  to 
conduct  only  one  type  of  operation 
(domestic,  flag,  or  charter 
(supplemental)].  The  safety  certificate 
issued  to  the  air  carrier  by  the  FAA 
paralleled  the  authorization  granted  in 
the  air  carrier's  economic  certificate. 
Economic  deregulation  broke  down  the 
barriers  between  the  various  types  of 
operations.  The  economic  authority 
granted  an  air  carrier  by  the  DOT  is  no 
longer  indicative  of  the  safety 
regulations  appUcable  to  the  t>'pe  of 
operation  authorized  by  the  FAA.  Thus, 
it  was  necessary  for  the  FAA  to 
establish  guidelines  to  determine  what 
safety  standards  were  applicable  to  an 
air  carrier's  particular  operation. 

On  April  30. 1986.  the  FAA  issued 
SFAR  38-3.  which  extended  the 
termination  date  of  SFAR  3^  to  allow 
the  FAA  time  to  incorporate  lU  contents 
into  Notice  No.  88-16.  That  nolhse-v' 
proposes  to  consolidate  the  certification 
rules  in  Parts  121  and  135,  and  to 
incorporate  various  provisions  of  SFAR 
38-2  into  new  Part  119  of  the  FAR. 

On  July  15. 1987.  the  FAA  issued 
SFAR  38-4.  which  reinstated  SFAR  38-2. 
because  it  was  inadvertently  allowed  to 
expire,  and  extended  its  termination 
date  to  June  1, 1989.  That  extension 
allowed  the  FAA  time  to  incorporate  the 
contents  of  SFAR  38-2  into  Notice  No. 
88-16. 

Good  Cause  Justification  for  Immediate 
Adoption 

The  reasons  which  justify  the 
adoption,  and  the  subsequent  revision, 
of  SFAR  38  still  exist.  Therefore,  it  is  in 
the  public  interest  to  establish  a  new 
termination  date  for  SFAR  38-2  of  June 
1, 1990.  If  the  FAA  publishes  a  final  rule 
incorporating  SFAR  38-2  into  the  FAR 
before  the  termination  date,  a  notice 
rescinding  SFAR  38-2  will  be  published 
conciurently.  This  action  is  necessary  to 
permit  continued  operations  under 
SFAR  38,  as  amended,  and  to  avoid 
confusion  in  the  administration  of  FAA 
regulations  regarding  operating 
certificates  and  operating  requirements. 

For  this  reason,  and  because  this 
amendment  continues  in  effect  the 
provisions  of  a  ciurenUy  effective  SFAR 
and  imposes  no  additional  burden  on 
any  person,  I  find  that  notice  and  public 
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procedures  are  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest,  and  that  the  amendment  should 
be  made  effective  in  less  than  30  days 
after  publication.  However,  interested 
persons  are  invited  to  submit  such 
comments  as  they  desire  regarding  this 
amendment.  Communications  should 
identify  the  docket  number  and  be 
submitted  in  duplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  close  of  the  comment 
period  will  be  considered  by  the 
Administrator,  and  this  amendment  may 
be  changed  in  light  of  the  comments 
received.  All  comments  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties. 

International  Trade  Impact  Analysis 

The  FAA  finds  this  amendment  will 
have  no  impact  on  international  trade. 

Federalism  Implications 

The  amendment  herein  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  amendment  would 
not  have  sufficient  federalism 
applications  to  warrant  the  preparation 
of  a  Federahsm  Assessment 

Conclusion 

The  FAA  has  determined  that  this 
doounent  involves  an  amendment  that 


imposes  no  additional  burden  on  any 
person.  Accordingly,  it  has  been 
determined  that  The  action  does  not 
involve  a  major  rule  under  Executive 
Order  12291;  it  is  not  significant  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  28, 1979);  and  its 
anticipated  impact  is  so  minimal  that  a 
full  regulatory  evaluation  is  not 
required. 

List  of  Subjects 

14  CFR  Part  121 

Air  carrier.  Aircraft  Airmen.  Air 
transportation.  Aviation  safety. 

14  CFR  Part  125 

Aircraft,  Airmen,  Airports,  Airspace, 
Air  ti"afiic  control.  Air  transportation. 
Chemicals,  Children,  Drugs,  Flammable 
materials.  Handicapped  Hazardous 
materials,  Infants,  Smoking. 

14  CFR  Part  127 

Air  carriers.  Aircraft  Airmen. 
Airworthiness 

14  CFR  Part  129 

Air  carriers.  Aircraft.  Airmen.  Air 
transportation.  Aviation  safety.  Safety. 

14  CFR  Part  135 

Air  carriers,  Aircraft  Airmen,  Air 
taxis.  Air  transportation.  Airworthiness, 
Aviation  safety.  Safety. 

Adoption  of  the  Amendment 

In  consideration  of  theToregoing 
SFAR  38-2  (14  CFR  Parts  121. 125, 127. 
129,  and  135)  of  the  Federal  Aviation 
Regulations  is  amended  as  follows: 


1 .  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421. 1423, 
1424,  and  1502;  49  U.S.C  106(g)  (revised  Pub. 
L  97-449,  January  12, 1983). 

2.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354, 1421  through 
1430,  and  1502;  49  U.S.C  106(8)  (revised  Pub. 
L  97-449,  January  12, 1983). 

3.  The  authority  citation  for  Part  127  is 
revibed  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421, 1422, 
1423, 1424, 1425. 1430;  49  U.S.C  106(g) 
(revised  Pub.  L  97-449,  January  12, 1S83). 

4.  The  authority  citation  for  Part  129  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1354(a)  1356, 
1357. 1421, 1502.  and  1522;  49  U.S.C  106(g) 
(revised  Pub.  L  97-449,  January  12, 1983). 

5.  The  authority  citation  for  Part  135  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1355(a),  1421 
through  1431.  and  1502;  49  U.S.C.  106(g) 
(revised  Pub.  L  97-449,  January  12, 1983). 

Special  Federal  Aviation  Regulation 
No.  38-2  is  amended  by  removing  the 
words  "June  1,  1989"  in  the  last 
paragraph,  and  by  adding  in  their  place 
the  words  "June  1, 1990." 

Issued  in  Washington.  DC  on  May  26, 1989. 
Robert  L.  Goodrich. 
Director.  Flight  Standards  Service. 
(FR  Doc.  8»-13136  FQed  5-30-89;  12:10  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3657-61 

40  CFR  Parts  122. 123  and  130 

National  Pollutant  Discharge 
Elimination  System;  Surface  Water 
Toxice  Control  Program 

AOfNCV:  Environmental  Protection 

Agency. 

Acfiow:  Final  Rule.         

tUMMAim  Today's  action  cunends  Parts 
122. 123,  and  130  of  EPA's  regulations. 
The  regulations  clarify  EPA's  surface 
water  toxics  control  program,  and 
incorporate  section  308(a)  of  the  Water 
Quality  Act  of  1987  into  EPA's  toxics 
control  program.  Section  308(a)  of  the 
Water  Quality  Act  added  section  304(1) 
to  the  Clean  Water  Act  (hereafter 
referred  to  as  section  304(1]).  Section 
304(1)  requires  the  states  to  identify 
those  waters  that  are  adversely  affected 
by  toxic,  conventional,  and 
nonconventional  pollutants,  and 
requires  the  states  to  prepare  individual 
control  strategies  that  will  control  point 
source  discharges  of  toxic  pollutants. 
The  states  must  submit  lists  of  waters 
and  individual  control  strategies  to  EPA 
for  review,  and  if  EPA  disapproves  a 
state's  decision  with  respect  to  a  list  or 
an  individual  control  strategy,  then  EPA 
must  implement  the  requirements  of 
section  304(1)  in  cooperation  with  the 
state.  EPA  and  the  states  must 
accomplish  the  tasks  in  section  304(1) 
according  to  an  ambitious  series  of 
deadlines.  Today's  regulations  will 
strengthen  State  and  Federal  controls 
over  discharges  to  toxic  pollutants,  and 
will  assist  EPA  and  the  states  in 
satisfying  the  requirements  of  section 
304(1)  of  the  CWA. 

cmcnVE  oats:  These  regulations  shall 
be  effective  on  May  26. 1989  at  1:00  p.m. 
Eastern  Daylight  Savings  Time.  In 
accordance  with  40  CFR  23.2,  EPA 
hereby  specifies  that  these  regulations 
shall  be  considered  Hnal  agency  action 
for  purposes  of  judicial  review  at  1:00 
p.m.  Eastern  Daylight  Savings  Time  on 
May  26, 1989. 
FOR  nMTHCII  INFORMATION  CONTACT: 

Paul  Connor,  Program  Development 
Branch,  Office  of  Water  Enforcement 
and  PermiU.  (EN-336),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460, 
(202)  475^9537,  or  Judith  Leckrone, 
Assessment  and  Watershed  Protection 
Division.  Office  of  Water  Regulations 


and  Standards,  (WH-553).  U.& 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington.  DC  2046a  (202) 
382-7056.  The  Public  record  for  this 
regulation  is  available  at  the  EPA 
library.  M2904,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

L  Authority 
n.  Background 
A  Biennial  Submission  of  Lists  Under  sec- 
tion 303(d]   and  section  30S(b)   of  the 
CWA 
B.  EPA's  Surface  Water  Toxics  Control 

Program 
C  Section  304(1)  and  Its  Relationship  to 
EPA's    Surface    Water   Toxics    Control 
Program 
D.  Purpose  and  Summary  of  Today's  Regu- 
lations 
IIL  Section-by-Section  Analysis 

A.  Changes  to  the  National  Surface  Water 
Toxics  Control  Program 

1.  Amendments  to  40  CFR  122.44 

a.  A   DeRnidon   for   Whole  Effluent 
Toxicity 

b.  Narrative  Water  Quality  Standards 

c.  Developing  Water  Quality-Based  Ef- 
fluent Limits 

d.  Technology-Based     Controls     for 
Toxic  Pollutants 

2.  State  NPDES  Program  Requirements 

B.  Identification  of  Waters 

1.  Description  of  the  Four  Lists 

2.  Explanation  of  Terms  Used  in  section 
304(1)(1)(B] 

a.  Applicable  Standard 

b.  Due  Entirely  or  Substantially  to  Dis- 
charges from  Point  Sources 

3.  Preparation  and  Review  of  the  Lists 

a.  Use  of  Existing  and  Readily  Avail- 
able Data 

b.  Documentation  of  Data  and  Meth- 
odologies 

c  Review  of  Lists  By  EPA 

C.  Individual  Control  Strategies 

1.  Description  of  an  Individual  Control 
Strategy 

a.  Types  of  Controls 

b.  EPA's  Point  Source-Based  Approach 

c.  Approval  of  Permits  that  are  Not 
Yet  Effective 

d.  CERCLA  Sites 

e.  Non-Approved  States 

2.  Technical  Review  Criteria 

D.  EPA  Review  of  Lists  and  Individual 
Control  Strategies 

1.  Partial  Approval  and  Disapproval  of 
State  Submittals 

2.  Public  Participation 

a.  Contents  of  EPA's  Notice  of  Ap- 
proval or  Disapproval 

b.  Public  Hearings 

c.  Petitions  for  Additional  Listings 

d.  Response  to  Comments  and  Peti- 
tions 


3.  Subsequent  steps  in  the  304(1)  Process 

a.  EPA  Implementation  of  i  304(1) 

b.  Judicial  Review  of  Decisions  Under 
5  304(1) 

IV.  Effective  Date 

V.  Regulatory  Analysis 

A  Executive  Order  12291 
B.  Paperwork  Reduction  Act 
C  Regulatory  Flexibility  Act 


I.  Authority 

These  regulations  are  issued  under  the 
authority  of  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq. 

n.  Background 

EPA's  surface  water  toxics  control 
program  uses  several  key  terms.  For  the 
convenience  of  the  reader  and  for  the 
purposes  of  this  preamble,  these  terms 
are  described  as  follows: 

"Narrative  standard"  refers  to  a 
narrative  water  quality  criterion 
adopted  by  a  state  under  section  303(c) 
of  the  Clean  Water  Act.  All  states  have 
adopted  a  narrative  criterion  that 
prohibits  the  discharge  of  toxic 
pollutants  in  toxic  amounts. 

"Priority  pollutant"  refers  to  the  126 
pollutants  listed  in  Appendix  A  to  (40 
CFR  Part  423.)  The  126  priority 
pollutants  are  derived  from  the  65 
classes  of  compounds  listed  at  40  CFR 
i  401.15. 

'Toxic  pollutant"  means  any  pollutant 
listed  as  toxic  under  section  307(a)(1)  of 
the  CWA.  EPA  has  Usted  65  classes  of 
compounds  under  section  307(a)(1)  of 
the  CWA.  and  these  65  classes  are  listed 
at  40  CFR  §  401.15. 

'Toxics"  refers  to  any  pollutant  or 
combination  of  pollutants  which  causes 
toxicity  to  aquatic  life  or  terrestrial  life, 
or  causes  adverse  human  health 
impacts. 

"Whole  effluent  toxicity"  means  the 
aggregate  toxic  effect  of  an  effluent 
measured  directly  with  a  toxicity  test  A 
toxicity  test  measures  the  degree  of 
response  to  an  exposed  test  organism  to 
a  specific  chemical  or  effluent.  Like 
biochemical  oxygen  demand  (BOD), 
which  is  also  a  biological  measurement, 
toxicity  can  be  limited  in  an  NPDES 
permit. 

A.  Biennial  Submission  of  Lists  Under 
Section  303(d)  and  Section  305(b)  of  the 
CWA 

Many  commenters  objected  to  the 
additional  reporting  requirements 
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suggested  by  EPA's  proposal  to  require 
a  biminial  submission  of  lists  under 
sections  303(d)  and  30^]  of  the  CWA. 
Most  expressed  confusion  about  the 
extent  to  which  the  proposed 
requirements  overlapped  with  and 
related  to  the  section  304(1)  listing 
process.  Due  to  this  confusion.  EPA  has 
decided  not  to  amend  the  Part  130 
regulations  in  today's  rule  to  include 
these  biennial  submissions.  Rathn.  EPA 
will  extend  the  comment  period  on  this 
part  of  the  proposal  in  order  to  take  the 
necessary  time  to  consider  all 
implications  that  the  proposed 
amendments  might  have  for  the  entire 
section  303(d)  reporting  and  TMDL 
development  program.  In  the  near  future 
EPA  will  extend  the  comment  period  in 
a  separate  action  in  the  Federal 
Register. 

B.  EPA  'a  Surface  Water  Toxics  Control 
Program 

EPA  has  described  its  surface  water 
toxics  control  program  in  several 
doctunents.  These  descriptions  are  not 
repeated  here,  but  the  reader  is  referred 
to  these  documents  for  more  information 
on  EPA's  approach  for  controlling 
discharges  of  toxic  pollutants.  On  March 
9, 1984,  EPA  published  a  document 
called  'T>evelopment  of  Water  Quality- 
Based  Permit  Limitations  for  Toxic 
Pollutants:  National  Policy"  49  FR  9016 
(1964).  The  policy  emphasizes  EPA's 
integrated  approach  in  the  NPDES 
permit  program  for  assessing  and 
controlling  the  discharge  of  toxic 
pollutants  to  the  nation's  surface  waters. 

Two  preambles  to  EPA's  rulemakings 
also  describe  EPA's  surface  water  toxics 
control  strategy.  The  preamble  to  EPA's 
NPDES  regulations  (45  FR  33520  (1980)) 
emphasizes  that  NPDES  permits  must 
contain  limitations  reflecting  the  most 
stringent  of  technology-based  or  water 
quality-based  controls  for  toxic 
pollutants.  The  second  preamble 
discussion  (49  FR  37998  (1984)) 
emphasizes  the  need  to  establish 
effluent  limitations  in  NTOES  permits  to 
control  toxic  pollutants.  The  preamble  to 
the  1984  regulations  also  describes 
several  regulations  in  Part  122  that 
require  dischargers  to  identify  and 
report  the  presence  of  toxic  pollutants  in 
discharges. 

EPA's  existing  regulations  also  reflect 
the  Agency's  surface  water  toxics 
control  strategy.  Part  131  of  EPA's 
regulations  describes  the  process  for 
developing,  reviewing,  revising,  and 
approving  state  water  quality  standards. 
Part  122  describes  the  NPDES  permit 
regulations.  These  regulations  currently 
require  NPDES  permits  to  establish 
limitations,  standards,  and  conditions 
necessary  to  achieve  water  quality 


standards,  or  to  attain  and  maintain 
specified  water  quality  through  efQuent 
limits.  Part  125  provides  criteria  and 
standards  for  imposing  technology- 
based  treatment  requirements,  including 
the  control  of  toxic  pollutants.  Part  129 
contains  effluent  standards  for  certain 
toxic  pollutants,  and  Part  130  describes 
EPA's  program  for  identifying  waters 
affected  by  toxic  pollutants. 

EPA  has  also  developed  standard 
procedures,  policies,  and  guidance 
documents  necessary  to  support  the 
toxics  control  program.  The  "Water 
Quality  Standards  Handbook."  (October 
1983),  describes  how  to  develop  water 
quality  standards  and  describes  the 
procedures  that  a  state  should  follow  in 
adopting  water  quahty  standards.  (The 
I  landbook  is  available  from  the  Criteria 
and  Standards  Division  (WH-685),  U.S. 
EPA.  401  M  Street  SW.,  Washington.  DC 
20460.)  Two  important  guidance 
documents  that  support  EPA's  toxics 
control  program  are  the  'Technical 
Support  Dociunent  for  Water  Quality- 
Based  Toxics  Control,"  (TSD),  EPA  440/ 
4-85-032,  September,  1985,  and  the 
"Permit  Writer's  Guide  to  Water 
Quality-Based  Permitting,"  EPA  440/4- 
E7-005,  July,  1987.  (Both  documents  are 
available  from  the  Permitting  Division 
(EN-336),  U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC,  20460.)  The  Technical 
Support  Document  (TSD)  provides  a 
detailed  technical  explanation  of 
biological  and  chemical  techniques  to 
assess  and  control  toxic  pollutants  £ind 
toxicity.  The  TSD  explains  how  to 
assess  aquatic  toxicity  and  how  to 
calculate  the  risk  to  human  health  of  an 
effluent,  explains  wasteload  allocation 
modeling,  and  explains  the  equations  for 
deriving  water  quality-based  effluent 
limits.  The  Permit  Writer's  Guide  gives 
state  and  EPA  NPDES  permit  writers  a 
step-by-step  methodology  for  deriving 
water  quality-based  effluent  limits  for 
toxic  pollutants  and  toxicity. 

C.  Section  304(1)  and  Its  Relationship  to 
EPA 's  Surface  Water  Toxics  Control 
Program 

Section  304(1)  of  the  CWA  reinforces 
EPA's  on-going  program  to  identify  and 
control  discharges  of  toxics.  Under 
section  304(1)  the  state's  deadline  for 
submitting  the  four  lists  to  EPA  for 
review  and  approval  was  February  4. 
1989.  The  statutory  language  of  section 
304(1)  requires  the  Usting  of  waters  for 
which  water  qualify  standards  will  not 
be  achieved  due  "*  *  *  to  discharges 
from  point  sources  of  any  toxic 
pollutants  listed  pursuant  to  section 
307(a):  *  *  *."  The  toxic  pollutants 
identified  under  section  307(a)  of  the 
CWA  are  65  categories  and  classes  of 
pollutants  that  can  include  thousands  of 


compounds.  EPA's  water  qualify  criteria 
and  effluent  guidelines  focus  on  a  list  of 
126  "priority  pollutants"  which  are 
common,  widely  present  chemicals  for 
which  toxicological  data  are  available. 
Therefore,  EPA  will  address  the  126 
priorify  pollutants  when  describing  the 
regulatory  requirements  governing  the 
control  of  toxic  pollutants  under  section 
304(1)  of  the  CWA. 

The  four  lists  required  by  section 
304(1)  are  described  as  follows,  and  are 
identified  by  their  corresponding 
paragraphs  in  section  304(1)(1); 

1-  (A)(i) — A  list  of  those  waters  in  the 
state  which,  after  application  of 
technology-based  effluent  limit*,  cannot 
reasonably  be  anticipated  to  attain  or 
maintain  water  qualify  standards  for 
priority  pollutants  adopted  under 
section  303(c)(2)(B)  of  the  CWA; 

2.  (A)(ii>— A  list  of  all  waters  which, 
after  application  of  technology -based 
effluent  limits,  caimot  reasonably  be 
anticipated  to  attain  or  maintain  that 
water  quality  which  shall  assure 
protection  of  public  health,  public  water 
supplies,  agricultxual  and  industrial 
uses,  and  the  protection  and 
propagation  of  a  balanced  population  of 
shellfish,  fish  and  wildlife,  and  allow 
recreational  activities  in  and  on  the 
water 

3.  [B) — A  list  of  those  waters  which, 
after  application  of  technology-based 
effluent  limits,  the  state  does  not  expect 
will  achieve  applicable  water  quality 
standards,  due  entirely  or  substantially 
to  point  source  discharges  of  priorify 
pollutants; 

4.  (C) — A  bst  of  the  point  sources  of 
the  priority  pollutants  which  are 
believed  to  be  preventing  or  impairing 
water  qualify  for  waters  on  the  (B)  UsL 
and  the  amount  of  each  priorify 
pollutant  discharged  by  each  point 
source. 

In  addition  to  the  listing  requirements 
under  section  304(1)(1),  the  states  must 
prepare  an  individual  control  strategy 
(ICS)  for  each  point  source  on  the  (C) 
list  (The  definition  of  an  ICS  is 
discussed  in  more  detail  in  section  IILC 
of  this  preamble.)  An  ICS  must  require 
reductions  in  the  discharge  of  priorify 
pollutants  from  point  sources  on  the  (C) 
list,  which  reductions  are  sufficient,  in 
combination  with  existing  controls  on 
point  and  nonpoint  sources  of  pollution, 
to  achieve  applicable  water  qualify 
standards  as  soon  as  possible  but  not 
later  than  three  years  after 
estabhshment  of  the  ICS.  Where  EPA 
approves  a  state  submittal  the  deadline 
for  compliance  is  as  soon  as  possible 
but  not  later  than  June  4, 1992.  Where 
EPA  disapproves  a  state  submittal  and 
promulgates  an  ICS  in  lieu  of  the  state. 
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the  deadline  for  compliance  is  as  soon 
as  possible  but  not  later  than  June  4. 
1993. 

All  ICSs  were  due  to  EPA.  from  states 
approved  by  EPA  to  administer  the 
NTOES  program,  by  February  4, 1980. 
EPA  must  approve  or  disapprove  the 
lists  and  ICSs  by  June  4. 1989.  When 
EPA  disapproves  an  ICS,  EPA  must 
implement  section  304(1K1)  "in 
cooperation  with  such  state  and  after 
notice  and  opportunity  for  public 
comment."  by  June  4. 1990.  " 

An  approved  state's  obligation  to 
prepare  and  submit  an  ICS  to  EPA  is 
similar  to  an  approved  NPDES  state's 
obligation  to  prepare  NPDES  permits 
and  submit  the  permits  to  EPA  for 
review.  However,  section  304(1) 
establishes  new  deadlines  and 
procedures  for  issuing  and  reviewing 
some  NPDES  permito.  (Many  NPDES 
permits  are  not  subject  to  section  3O40). 
Permits  that  are  not  subject  to  section 
304(1)  should  receive  the  same  priority 
for  reissuance  or  oversight  that  the 
permits  would  receive  regardless  of 
section  304(1).) 

Today's  proposed  rulemaking  is  one 
of  several  EPA  actions  to  implement 
section  304(1).  In  March  1988.  EPA 
issued  guidance  entitled 
"Implementation  of  Requirements  Under 
section  304(1)  of  the  Clean  Water  Act,  as 
Amended"  (March,  1988).  (EPA 
published  a  notice  of  availability  for  the 
guidance  on  March  18, 1988.  and  the 
doamient  is  available  by  writing  to  the 
PenniU  Division.  Office  of  Water  (EN- 
336),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.) 

EPA  has  promulgated  a  final 
interpretive  rule  that  incorporated  into 
EPA's  regulations  and  provisions  of  the 
WQA  relating  to  the  NPDES  program 
and  section  304(1).  54  FR  246  (1989).  The 
rule  codified  the  statutory  requirements 
of  paragraphs  (A).  (B).  and  (C)  of  section 
304(1)  into  40  CFR  { 130.10(d).  The  rule 
also  codified  secUon  304(1)(1)(D)  and 
S  §  304  (1)(2)  and  (3)  into  40  CFR  S  123.46. 
These  new  paragraphs  describe  the 
requirement  that  states  submit  lists  of 
waters  and  individual  control  strategies 
to  EPA  for  review.  Today's  rulemaking 
re-promulgates  S  123.46(a)  of  the  )anuary 
4. 1989  interpretive  rule.  EPA  is  re- 
promulgating  this  paragraph  with 
changes  that  reflect  more  clearly  EPA's 
interpretation  of  section  304(1)(1)(D).  See 
section  ID.  C  for  further  discussion  of 
this  paragraph.  Today's  final  regulations 
supplement  the  Janauary  4, 1989 
interpretative  rule  by  defining  key  terms 
in  section  304(1)  and  describing  Federal 
and  state  responsibilities  under  section 
304(1). 


D.  Purpose  and  Summary  of  Today's 
Regulations 

The  purpose  of  today's  rules  is  to 
reinforce  EPA's  surface  water  toxics 
control  program,  and  to  specify  in  more 
detail  the  requirements  of  section  304(1). 
Section  304(1)  does  not  change  the 
direction  of  EPA's  surface  water  toxics 
control  program,  but  rather,  estabUshes 
ambitious  deadlines  by  which  EPA  and 
the  states  must  identify  and  control 
priority  pollutanU.  While  EPA's  toxics 
control  policies  require  control  of  all 
toxic  pollutants,  including  but  not 
limited  to  toxicity  and  the  priority 
pollutants,  the  WQA  reflects  Congress' 
intent  that  priority  poUutants  be 
addressed  on  a  rapid  schedule.  After  the 
deadlines  of  section  304(1)  pass.  EPA 
and  the  states  must  continue  the  toxics 
control  program  by  determining  the 
presence  of  toxic  pollutants  in  effluents 
and  receiving  waters,  developing  the 
necessary  poUcies  and  regulations  to 
control  toxic  pollutants  and  toxicity,  and 
establishing  effluent  limits  in  permits. 

EPA  received  a  number  of  comments 
suggesting  that  the  thirty  day  comment 
peirod  allowed  for  this  rule  was  too 
short.  Although  FPA  has  considered  all 
comments  received,  it  remains 
convinced  that  thirty  days  was  a 
sufficient  comment  period  for  the 
following  reasons.  The  principal 
components  of  the  rule  were  publicly 
available  before  the  proposal,  in 
particular  the  majority  of  the  section 
304(1)  requirements  were  a  part  of  the 
guidance  that  was  made  available  for 
public  comment.  In  addition,  EPA 
provided  speakers  to  interested  groups 
regarding  the  rule  several  months  before 
proposal,  and  soUdted  comments  on  the 
development  of  the  proposal. 
Furthermore,  both  the  proposal  and  the 
administrative  record  were  short  and 
not  overly  technical.  The  administrative 
record  supporting  the  proposal  was 
made  up  of  documents  that  have  been 
not  only  publicly  available,  but  also  in 
practical  use  for  some  time.  In  short,  the 
proposal  did  not  present  a  great  number 
of  novel,  complex  or  technical  issues 
requiring  a  lengthly  comment  period. 
Given  that  EPA  believes  that  a  thirty 
day  comment  period  was  adequate.  EPA 
decided  not  to  extend  the  comment 
period  because  of  the  short  amount  of 
time  in  which  EPA  wished  to  finalize  the 
rule. 

EPA  received  a  number  of  comments 
that  are  not  addressed  in  this  preamble. 
A  separate  summary  of  these  comments 
and  the  Agency's  response  to  them  is 
included  in  the  administrative  record  for 

this  rulemaking. 
Today's  regulations  amend  three  parts 

of  the  CFR.  Qianges  to  EPA's  surface 


water  toxics  control  program  are  located 
in  Parts  122  and  123  of  the  CFR  Part  130 
incorporates  the  proposed  regulations 
for  listing  waten  under  section  304(1](1) 
(A)-(C),  and  the  proposed  regulations 
for  individual  control  strategies 
prepared  under  section  304(1)  and 
located  in  Part  123. 

1.  Changes  to  40  CFR  Part  122: 
Today's  regulations  add  a  definition 

for  whole  effluent  toxicity  to  $  122.2. 
EPA  is  also  adding  seven  paragraphs  to 
S  122.44(d)(1).  The  new  language 
describes  the  procedures  the  permitting 
authority  shall  use  to  determine  whether 
an  NPDES  permit  must  include  a  water 
quaUty-based  effluent  limit.  The 
proposed  regulations  also  address  the 
procedures  for  deriving  effluent  limits 
from  state  narrative  or  numeric  water 
quality  criteria.  EPA  is  also  changing  the 
title  to  paragraph  (e)  of  S  122.44  to 
clarify  that  paragraph  (e)  appUes  to 
technology-based  controls. 

2.  Changes  to  40  CFR  Part  130: 
Today's  regulations  amend  Part  130  to 

incorporate  the  listing  requirements  of 
section  304(1)(1).  The  regulations  also 
establish  procedures  for  EPA's  review 
and  approval  or  disapproval  of  the  lists 
prepared  under  section  304(1).  These 
regulations  are  described  in  sections 
m.B  and  IIIJD  of  this  preamble. 

The  proposed  regulations  included  a 
requirement  for  a  biennial  submission  of 
lists  under  sections  303(d)  and  305(b)  of 
the  CWA.  EPA  deleted  these 
requirements  from  today's  final 
regulations.  Many  commenters  objected 
to  the  additional  reporting  requirements 
suggested  by  the  proposed  regulations. 
Other  commenters  were  confused  about 
the  extent  to  which  the  proposed 
requirements  overlapped  with  and 
related  to  the  section  304(1]  listing 
process.  Due  to  these  comments  EPA 
has  decided  to  address  these  biennial 
reporting  requirements  in  a  separate 
action. 

3.  Changes  to  40  CFR  Part  123: 
The  additions  to  Part  123  establish 

procedures  for  EPA's  approval  and 
disapproval  of  the  ICSs  prepared  under 
section  304(1).  Today's  rules  provide  for 
public  participation  in  reviewing  the 
ICSs,  and  also  establish  the  criteria  EPA 
will  use  to  evaluate  the  adequacy  of 
ICSs.  These  regulations  are  discussed 
more  fully  in  sections  lU.C  and  III.D  of 
this  preamble.  Finally,  EPA  is  placing  an 
additional  criterion  for  NPDES  state 
program  withdrawal  in  40  CFR  Part  123. 
These  regulations  are  described  in 
section  III.A  of  this  preamble. 

EPA  beUeves  that  today's  rules  and 
preamble  will  assist  the  states  and  the 
public  at  large  in  developing  a  better 
understanding  of  the  national  surface 
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water  toxics  control  program.  Today's 
rulemaking  will  also  ensure  that  the 
activities  carried  out  under  section  304(1) 
will  be  consistent  with  EPA's  statutory 
obligations  and  national  policy  for 
controlling  toxic  pollutants  and  whole 
effluent  toxicity. 

m.  S«ction-By-Section  Analysis 

This  section  discusses  today's 
regulations  in  four  parts.  Part  A 
describes  regulations  that  amend  and 
clarify  EPA's  existing  surface  water 
toxics  control  program.  Part  B  describes 
the  requirements  for  identifying  and 
listing  waterbodies  imder  paragraph  1  of 
8  304(1).  Part  C  discusses  the 
requirements  for  preparing  and 
reviewing  ICSs,  and  Part  D  discusses  the 
procedures  for  reviewing  and  approving 
or  disapproving  the  lists  and  ICSs. 

A.  Changes  to  the  National  Surface 
Water  Toxics  Control  Program 

1.  Amendments  to  40  CFR  122.44 

Two  of  the  most  important 
components  of  EPA's  surface  water 
toxics  control  program  are  the 
development  and  implementation  of 
water  qualify-based  permit  limits.  The 
permitting  authority  (either  EPA  or  a 
state  approved  by  EPA  to  administer  the 
NPDES  program)  uses  water  quality- 
based  limits  when  effluent  limits  more 
stringent  than  technology-based  limits 
are  necessary  to  attain  or  maintain 
water  quality  standards.  Although 
sections  402(a)(1)  and  301(b)(1)(C)  of  the 
CWA  provide  the  authority  to  require 
NPDES  permits  to  achieve  the  effluent 
limits  necessary  to  attain  and  maintain 
water  quality  standards,  the  existing 
NPDES  regulations  do  not  describe  the 
procedures  for  developing  water  qualify- 
based  effluent  limits.  "This  section 
explains  today's  regulations  which 
describe  procedures  for  developing 
water  quality-based  effluent  limits. 

EPA  uses  an  integrated  approach  to 
water  quahfy-based  permitting.  The 
integrated  approach  includes  both 
biological  and  chemical  procedm^s  for 
characterizing  effluents  and  developing 
effluent  limits.  EPA's  integrated 
approach  to  water  qualify-based 
permitting  is  explained  more  fully  in  the 
Technical  Support  Documant  and  in 
EPA's  National  Policy  of  March  9, 1984 
which  are  described  in  section  II.A  of 
this  preamble. 

EPA  has  issued  detailed  guidance  on 
the  integrated  approach  to  water 
quality-based  permitting.  Although 
EPA's  existing  NPDES  regulations 
provide  adequate  anthorify  to  require 
water  quality-based  effluent  limits  in 
permits  when  an  excursion  above  a 
water  quaUfy  criterion  is  either 


identified  or  projected,  the  existing 
regulations  do  not  describe  the 
procedures  for  developing  such  limits. 
Today's  regulations  establish  minimum 
consistent  procedures  for  the  states, 
EPA,  and  the  regulated  communify,  to 
use  in  developing  water  qualify-based 
effluent  limitations. 

a.  A  Definition  for  Whole  Effluent 
Toxicity.  Today's  regulations  add  a 
definition  for  "whole  effluent  toxicify" 
to  the  definitions  in  40  CFR  122.2.  Whole 
effluent  toxicity  is  defined  as  the 
aggregate  toxic  effect  of  an  effluent 
measured  directly  with  a  toxicify  test.  A 
toxicify  test  measures  the  degree  of 
response  of  an  exposed  test  organism  to 
a  chemical  or  effluent.  The  proposed 
definition  is  the  same  definition  used  in 
the  TSD  and  in  the  Permit  Writer's 
Guide. 

EPA  is  promulgating  a  definition  for 
whole  effluent  toxicify  because  controls 
for  whole  effluent  toxicity  are  an 
essential  component  of  EJ'A's  integrated 
approach  to  toxics  control.  Where 
controls  on  individual  pollutants  do  not 
adequately  protect  water  qualify', 
assessing  and  controlling  whole  effluent 
toxicity  is  necessary  to  reduce  or 
eliminate  the  toxic  impact  of  the 
effluent.  A  definition  for  the  term  will 
assist  the  public  in  better  understanding 
how  controls  on  whole  effluent  toxicify 
are  used  in  EPA's  surface  water  toxics 
control  program. 

A  limit  on  whole  effluent  toxicity 
refers  to  a  numeric  effluent  limitation 
expressed  in  terms  such  as  toxic  units, 
no  observed  effect  level  (NOEL),  LCSa 
or  percent  mortality.  Effluent  Umitations 
may  be  expressed  as  chronic  toxicity  or 
acute  toxicify  (or  both).  Regardless  of 
how  the  nimieric  effluent  limitatior.s  for 
whole  effluent  toxicity  are  expressed, 
any  single  violation  of  the  effluent  limit 
is  a  violation  of  the  NPDES  permit  and 
is  subject  to  the  full  range  of  state  and 
Federal  enforcement  actions. 

Many  commenters  suggested  that  the 
definition  for  whole  effluent  toxicity  is 
too  vague,  that  the  definition  should 
describe  a  "toxicity  test,"  or  that  EPA 
should  publish  maximum  allowable 
water  quality  criterion  for  toxicity.  EPA 
is  maintaining  a  broad  definition  of 
whole  effluent  toxicity  for  several 
reasons.  Firat,  there  are  a  variety  of 
testing  procedures  that  may  be  used  to 
determine  whole  effluent  toxicity. 
Altliough  EPA  has  developed  protocols 
and  guidance  documents  for  performing 
toxicify  tests,  it  would  be  inappropriate 
to  incorporate  these  documents  into  the 
definition  because  these  protocols  are 
reconmiended  procedures,  not 
mandatory  procedures.  Second,  today's 
definition  does  not  include  a  water 
qualify  criterion  for  toxicify  because 


pubUshing  a  criterion  for  whole^effluent 
toxicity  is  a  process  carried  out  under 
section  304(a)  of  the  CWA,  and  is 
therefore  inappropriate  for  this 
rulemaking.  The  reader  should  refer  to 
the  recommended  values  for  whole 
effluent  toxicify  that  are  described  in 
the  TSD.  If  EPA  chooses  to  develop 
formal  water  qualify  criteria  for  toxicity, 
EPA  will  publish  (he  criteria  pursuant  to 
section  304(a)  fo  the  CWA. 

Several  commenters  asked  for 
clarification  of  the  meaning  of  "whole" 
in  the  term  "whole  effluent  toxicify." 
Commenters  were  concerned  about 
whether  dilution  of  the  effluent  was 
precluded  as  a  part  of  whole  effluent 
toxicify  testing.  The  word  "whole"  in 
definition  refers  to  the  aggregate  toxicity 
of  an  effluent — not  to  100%  effluent. 
Percentages  of  effluents  in  permit  limits 
represent  that  concentration  of  the 
effluent  which  achieves  state  water 
qualify  standards. 

Commenters  also  asked  whether  in- 
slream  dilution  would  be  considered  in 
determining  whole  effluent  toxicify. 
These  commenters  asked  if  whole 
effluent  toxicity  referred  to  the  toxicify 
of  an  effluent  at  the  "end  of  the  pipe,"  or 
referred  to  in-stream  toxicity  of  an 
effluent  after  mixing.  These  commenters 
are  confusing  the  definition  of  whole 
effluent  toxicity  with  the  development 
and  expression  of  a  permit  limit  for 
whole  effluent  toxicity.  Today's 
definition  does  refer  to  "end  of  the  pipe" 
toxicity  because  compliance  with  permit 
limits  is  measured  at  that  point  These 
end-of-pipe  limitations  are  developed 
using  the  state's  water  qualify 
standards,  including  mixing  zones 
(where  allowed)  and  wasteload 
allocations,  to  determine  how  much 
efT.uent  toxicity  must  be  limited  to 
attdin  and  maintain  applicable  water 
qidlity  standards. 

b.  Narrative  Water  Quality  Criteria. 
Today's  regulations  amend 
§  122.44(d)(1).  Existing  paragraph  (c) 
requires  NPDES  permits  to  contain 
effluent  limits  more  stringent  than 
technology -based  limits,  where  more 
sfr 'agent  limits  are  necessary  to 
"achieve  water  qualify  standards 
established  under  section  303  of  the 
C\V.\."  Today's  regulations  amend 
paragraph  (d)(1)  to  clarify  that  effluent 
limits  established  under  paragraph  (d) 
must  achieve  any  state  narrative  water 
quality  criteria  as  well  as  numeric  water 
quality  criteria. 

EPA  received  no  comments  opposing 
this  regulation,  and  therefore  the  agency 
is  promulgating  this  regulation  without 
change  from  the  proposed  regulation. 
However,  many  commenters  questioned 
EPA's  use  of  narrative  water  quality 
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criteria  in  the  other  amendments  to 
{  122.44(d)(1).  For  convenience  EPA  is 
responding  to  these  comments  in  the 
discussion  of  paragraph  (l](iv)  of 
S  122.44(d). 

c.  Developing  Water  Quality-Baaed 
Effluent  Limits.  Today's  rulemaldng 
adds  seven  new  subparagraphs  to 
S  122.44(d)(1).  The  subparagraphs 
describe  the  procedures  for  determining 
whether  a  discharge  is  causing  or 
contributing  to  an  excursion  above  a 
water  quality  criterion,  identify  those 
permits  that  must  have  water  quality- 
based  effluent  limits,  and  describe 
several  principles  for  developing  water 
quahty-based  effluent  limits.  The 
Agency  has  determined  that  additional 
clarification  of  9  122.44(d]  will  assist  in 
the  implementation  of  the  national 
water  quality-based  toxics  control 
program  and  the  recommendations  of 
EPAs  national  policy.  49 FR 9018  (1964). 

The  amendments  to  §  122.44(d)(1)  are 
intended  to  describe  procedures  for 
implementing  existing  state  water 
quality  standards  and  are  not  intended 
to  suggest  that  states  change  existing 
standards.  Section  303(c)(2)(B)  of  the 
CWA.  as  amended,  addresses  state 
review  and  adoption  of  water  quality 
standards  for  toxic  pollutants  hsted 
pursuant  to  section  307(a)(1)  of  the 
CWA.  EPA  has  prepared  guidance  on 
section  303(c)(2)(B)  which  is  available 
from:  Criteria  and  Standards  Division 
(WH-585).  Office  of  Water.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  20460. 

The  first  of  the  seven  subparagraphs 
is  paragraph  (d)(l)(i).  EPA  originally 
proposed  this  paragraph  in 
S  122.44(e)(2).  but  in  placing  this 
language  in  S  122.44(d)(1)  in  today's  final 
regulations  because  the  description  of 
water  quality-based  controls  is  more 
appropriate  for  paragraph  (d)(1).  The 
subsequent  six  paragraphs  are  re- 
numbered (ii)  throu^  (vii). 

The  new  paragraph  clarifies  that  an 
NPDES  permit  must  limit  any  pollutant 
or  pollutant  parameter  (whether 
conventional,  nonconventional,  or 
toxic),  including  whole  effluent  toxicity, 
that  is  or  may  be  discharged  at  a  level 
that  causes,  has  the  reasonable  [ratential 
to  cause,  or  contributes  to  an  excursion 
above  any  water  quality  criterion, 
including  state  narrative  water  quality 
criteria.  The  new  language  clarifies  that 
paragraph  (d)  applies  to  any  pollutant, 
whether  conventional,  nonconventional, 
toxic  or  whole  effluent  toxicity,  and 
applies  to  excursions  above  narrative 
water  quality  criteria,  not  just  numeric 
criteria  in  state  water  quality  standards. 

Some  commenters  asked  for 
clarification  of  the  phrase  "excursions 
above  applicable  water  quality 


Standards"  and  the  role  of  effluent 
limitations  in  preventing  such 
excursions.  Water  quality  criteria 
express  water  quality  objectives  for 
protecting  aquatic  life  and  human  health 
and  for  meeting  a  defined  level  of  water 
quality  protection.  Where  a  discharge 
has  a  reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a 
water  quality  criterion,  effluent 
limitations  are  necessary  to  ensure  that 
water  quality  standards  will  always  be 
met.  This  connection  is  inherent  in 
section  301(b)(1)(C)  of  the  Clean  Water 
Act  which  requires  that  water  quality 
standards  be  achieved  through  effluent 
limitations. 

As  used  in  today's  regulation, 
"excursion  above"  refers  to  any 
projected  or  actual  concentration  of  a 
pollutant  that  is  greater  than  the 
applicable  water  quality  criterion.  For 
most  water  quality  standards,  an 
excursion  occurs  if  the  projected  or 
actual  in-stream  concentrations  are 
numerically  higher  than  the  applicable 
criterion.  In  some  cases,  however, 
excursions  occur  if  the  ambient  values 
are  numerically  lower  than  the  criterion 
(e.g..  dissolved  oxygen  or  pH).  The 
phrase  "excursions  above"  in  today's 
regulation  applies  to  both  cases. 

An  "excursion"  must  also  be 
consistent  with  the  duration  and 
frequency  of  the  applicable  water 
quality  standard.  Duration  refers  to  the 
period  of  time  over  which  the  in-stream 
concentration  is  averaged  for 
comparision  with  criteria 
concentrations,  and  frequency  describes 
how  often  criteria  can  be  exceeded 
without  impairing  the  designated  use  of 
the  receiving  water.  An  excursion  above 
a  water  quality  standard  should  account 
for  these  elements  of  the  standard. 

When  referring  to  excursions,  today's 
regulations  use  the  term  "criteria" 
instead  of  "standard"  because  it  is  more 
accurate  to  refer  to  excursions  above 
water  quality  criteria.  Water  quality 
criteria  are  the  threshold  values  against 
which  ambient  concentrations  are 
compared  to  determine  whether  a 
waterbody  exceeds  the  water  quality 
standard. 

The  new  language  will  clarify  that 
NPDES  permits  must  establish  limits  on 
any  pollutant  where  necessary  to  attain 
and  maintain  applicable  water  quality 
standards.  The  paragraph  also 
emphasizes  the  importance  of  narrative 
water  quality  standards.  Today's 
regulations  emphasize  that  narrative 
standards  have  the  same  force  and 
effect  as  other  state  water  quality 
standards. 

Subparagraph  (ii)  of  S  122.44(d)(1) 
concerns  the  procedures  for  determining 
whether  a  discharge  must  have  a  water 


quality-based  effluent  limit.  EPA  is 
promulgating  this  language  without 
change  except  for  the  new  paragraph 
nimiber.  To  determine  whether  a 
discharge  causes,  has  a  reasonable 
potential  to  cause,  or  contributes  to  an 
excursion  above  a  water  quaUty 
criterion,  and  thus  requires  a  water 
quality-based  effluent  limit,  the 
permitting  authority  must  use  reliable 
and  consistent  procedures.  Although  the 
procedures  can  vary  considerably  from 
one  state  to  another,  most  such 
procedures  account  for  any  dilution  of 
the  effluent  in  the  receiving  water,  after 
considering  mixing  zones  if  appUcable, 
any  contributions  of  the  pollutant  from 
upstream  point  and  nonpoint  sources, 
the  variability  of  the  pollutant  in  the 
effluent,  and,  when  evaluating  whole . 
effluent  toxicity,  the  sensitivity  of  the 
test  species  in  a  toxicity  test.  Some 
commenters  objected  to  the  reference  to 
mixing  zones  and  requested  that  EPA 
prohibit  mixing  zones.  EPA  believes, 
however,  that  it  is  inappropriate  to 
prohibit  mixing  zones  in  this  regulation. 
The  use  of  mixing  zones  raises  issues 
that  are  more  appropriately  addressed 
in  the  state  water  quality  standards 
adoption  process.  "Therefore,  EPA  is  not 
deleting  the  reference  to  mixing  zones  in 
paragraph  (d)(l)(ii). 

Paragraph  (d)(l)(ii)  requires  the 
permitting  authority  to  consider 
variability  because  limited  data  on  the 
concentration  of  a  pollutant  in  an 
effluent  result  in  a  large  uncertainty 
when  determining  whether  a  discharge 
causes  or  has  the  reasonable  potential 
to  cause  an  excursion  above  a  water 
quality  criterion.  Unless  effluent 
variability  is  adequately  considered,  the 
permitting  authority  may  make 
erroneous  decisions  concerning  whether 
to  develop  permit  limitations  for  a 
pollutant.  One  commenter  suggested 
that  the  regulation  should  establish  a 
national  applicable  maximum  variability 
factor.  EPA  has  procedures  for 
accounting  for  variability  in  the 
Technical  Support  Document  which  may 
be  applied  to  specific  sites.  However, 
EPA  is  not  setting  a  national  standard 
for  variability  because  there  is  an 
element  of  judgment  in  making  such 
determinations  that  is  best  made  by 
state  or  regional  regulatory  authorities. 
Factors  such  as  the  appropriate  level  of 
confidence  and  the  adequacy  of 
available  data  enter  into  these 
decisions,  and  many  states  have  their 
own  procedures  for  accounting  for 
variability.  EPA  therefore  believes  it  is 
more  appropriate  for  each  regulatory 
authority  to  evaluate  variability  when 
determining  whether  an  excursion 
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above  a  water  quality  criterion  Ccui 
occiir. 

Paragraph  (d)(l)(ii]  requires  the 
permitting  authority  to  accoimt  for 
species  sensitivity  when  using  toxicity 
tests.  Toxicity  testing  must  account  for 
species  sensitivity  because  different  test 
species  exliibit  diifferent  sensitivities  to 
the  same  effluent 

Subparagraph  (ii)  addresses 
discharges  that  have  "the  reasonable 
potential  to  cause"  excursions  above 
water  quality  criteria.  Because  the 
concentration  of  a  pollutant  in  an 
effluent  and  in  the  receiving  water  can 
vary  considerably,  it  is  necessary  to 
address  discharges  that  have  the 
reasonable  potential  to  violate  water 
quahty  criteria.  EPA  requires  water 
quality-based  effluent  limits  for  these 
discharges  in  order  to  ensure 
compUance  with  section  301(b)(1)(C) 
which  requires  NPDES  permits  to 
achieve  applicable  water  quality 
standards. 

Some  commenters  said  that  the 
phrase  "reasonable  potential  to  cause" 
was  too  vague  and  could  apply  to 
permittees  that  are  not  actually 
exceeding  a  water  quality  criterion.  EPA 
does  not  believe  that  it  is  appropriate  to 
be  more  specific  because  a  permitting 
authority  has  a  significant  amount  of 
flexibility  in  determining  whether  a 
particular  discharge  has  a  reasonable 
potential  to  cause  an  excursion  above  a 
water  quality  criterion,  taldng  the 
factors  in  subparagraph  (ii)  into  account 
The  composition  and  concentration  of 
toxicants  in  an  effluent  can  vary  widely. 
The  flow  rates  of  a  discharge  can  also 
show  significant  variability.  Some 
effluents  may  prevent  a  water  quality 
standard  from  being  maintained  even 
though  individual  measurements  do  not 
show  an  actual  excursion  above  the 
water  quality  criterion.  Without  effluent 
limitations  on  those  discharges,  there  is 
a  reasonable  potential  that  the  water 
quality  criteria  would  be  exceeded  at 
some  time.  Effluent  limitations  must 
attain  cmd  maintain  water  quality 
standards  in  order  to  be  consistent  with 
the  requirements  of  the  Clean  Water 
Act  Some  commenters  suggested  that 
all  discharges  would  be  required  to  have 
limits  under  this  language.  EPA  does  not 
expect  that  this  will  be  the  case. 
However,  EPA  expects  that  with  few 
exceptions,  all  major  POTWs  and  major 
industrial  discharges  will  need  to  be 
evaluated  to  determine  whether  they 
have  a  reasonable  potential  to  cause 
excursions.  Before  requiring  a  water 
quality-based  effluent  limit  the 
permitting  authority  must  have  a  basis 
for  finding  that  discharges  have  the 
reasonable  potential  to  cause  excursions 


above  water  quality  criteria.  When  EPA 
is  the  permitting  authority,  the  Technical 
Support  Document  will  normally  provide 
the  basis  for  such  a  finding. 

Some  commenters  said  the  language 
"causes  or  has  the  reasonable  potential 
to  cause"  used  in  the  proposed 
regulations  implies  that  a  single  point 
source  discharge  must  be  responsible  for 
the  entire  pollutant  loading  that  exceeds 
the  water  quality  criterion.  EPA  did  not 
intend  this,  and  is  persuaded  that  this 
point  needs  clarification.  EPA  intended 
for  the  proposed  regulations  to  apply  to 
any  point  source  that  is  discharging  a 
pollutant  at  a  level  that  is  exceeding  or 
may  exceed  a  waste  load  allocation  for 
that  discharge.  This  approach  is 
consistent  with  EPA's  existing 
regulation  and  policies  for  establishing 
water  quahty-based  effluent  limits.  The 
process  for  identifying  water  quaUty- 
limited  segments  requiring  total 
maximum  daily  loads  (TKIDLs)  and 
wasteload  allocations  (WTAs)  is  set 
forth  in  EPA's  regulations  at  40  CFR 
130.7.  This  regulation  establishes 
procedures  for  identifying  and 
controlling  multiple  discharges  to  the 
same  receiving  water  in  order  to  attain 
and  maintain  applicable  water  quality 
standards.  Under  this  approach, 
discharges  which  contribute  to  the 
TMDL  for  a  segment  are  apportioned  a 
WLA  which  serves  as  the  basis  for 
effluent  limitations  for  the  pollutant  or 
pollutant  of  concern.  To  clarify  this 
approach  in  today's  regulations,  EPA  is 
adding  the  phrase  "or  contributes  to"  to 
paragraphs  (d)(1)  (!)  through  (vi).  This 
clarification  makes  no  substantive 
change  to  today's  regulations,  but 
merely  clarifies  that  today's 
amendments  to  paragraph  (d)(1)  are 
consistent  with  EPA's  existing  approach 
for  estabUshing  water  quality-based 
effluent  limits. 

Some  commenters  questioned  how 
paragraph  (ii)  relates  to  the  other 
paragraphs  added  to  §  122.44(d)(1).  The 
requirements  of  paragraphs  (iii).  (iv).  (v) 
or  (vi)  apply  after  the  permitting 
authority  has  determined  that  water 
quahty-based  effluent  limits  are 
necessary  under  paragraph  (ii). 
Paragraph  (ii)  provides  several 
principles  that  the  permitting  authority 
must  follow  when  determining  whether 
a  pollutant  or  a  pollutant  parameter  is 
exceeding  a  water  quality  criterion.  If 
the  permitting  authority,  after  applying 
the  principles  in  paragraph  (ii), 
determines  that  a  pollutant  or  a 
pollutant  parameter  is  exceeding  or  is 
expected  to  exceed  a  water  quality 
criterion,  then  the  permitting  authority 
uses  one  or  more  of  paragraphs  (iii),  (iv), 
(v)  or  (vi)  to  determine  the  appropriate 


controls  for  the  pollutant  or  pollutant 
parameter.  Subparagraph  (ii)  should 
assist  the  permitting  authority  in 
determining  whether  it  is  necessary, 
under  Federal  regulations,  to  estabhsh 
limits  for  a  pollutant 

The  next  two  paragraphs  that  EPA  is 
adding  to  §  122.44(d)  are  paragraphs 
(d)(l)(iii)  and  (d)(l)(iv).  EPA  originally 
proposed  these  two  paragraph's  as  a 
single  paragraph  in  (d)(l)(ii).  The  single 
paragraph  addressed  both  chemical- 
specific  limits  and  whole  effluent 
toxicity  limits  and  many  commenters 
were  confused  about  the  meaning  of  the 
proposed  paragraph.  Therefore,  for  the 
purposes  of  clarification,  EPA  divided 
the  one  paragraph  into  two  paragraphs. 
Paragraph  (dj(l)(iii)  addresses  only 
chemical-specific  limits  and  paragraph 
(d)(l)(iv)  addresses  only  whole  effluent 
toxicity  limits. 

Paragraph  (d)(l)(iii)  requires  an 
NPDES  permit  to  include  an  effluent 
limit  on  an  individual  pollutant  when 
the  permitting  authority  determines  that 
the  discharge  of  that  pollutant  is 
causing,  is  expected  to  cause,  or 
contributes  to.  an  excursion  above  a 
numeric  water  quality  criterion  for  that 
pollutant  This  paragraph  applies  where 
the  state  has  adopted  a  numeric  water 
quahty  standard  for  the  pollutant  of 
concern.  Some  commenters  objected  to 
the  language  in  this  paragraph  because 
they  claimed  the  paragraph  could 
potentially  require  effluent  limits  for  a 
large  number  of  pollutants  in  an  effluent 
EPA  beheves  however  that  paragraph 
(d)(iii)  will  not  result  in  any  unnecessary 
effluent  limits  in  NPDES  permits 
because  the  permitting  authority  must 
satisfy  the  procedures  in  paragraph  (ii) 
before  establishing  limits  under 
paragraph  (d)(1)  (iii),  (iv),  (v),  or  (vi). 
Paragraph  (ii)  requires  the  permitting 
authority  to  follow  several  fundamental 
principles  when  determining  the  need 
for  an  effluent  hmit.  Furthermore,  the 
permitting  authority  must  have  a  basis 
for  determining  that  a  discharge  will 
cause  or  has  the  reasonable  potential  to 
cause  an  excursion  above  the  numeric 
water  quality  criterion  for  that  pollutant 
(Where  EPA  is  the  permitting  authority, 
use  of  the  procedures  outlined  in  the 
Technical  Support  Document  will 
normally  provide  such  a  basis.) 
Paragraph  (iii)  does  not  require  limits  for 
every  pollutant  but  only  for  those 
pollutants  which  the  permitting 
authority  determines  must  be  limited 
after  applying  the  procedures  described 
in  paragraph  (ii). 

Paragraph  (d)(l)(iv)  requires  an 
NPDES  permit  to  include  a  limit  on 
whole  effluent  toxicity  when  the 
permitting  authority  determines  that  the 
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effluent  is  causing  or  is  expected  to 
cause  an  excursion  above  a  state 
numeric  criterion  for  whole  effluent 
toxicity,  where  the  state  has 
promulgated  a  nimieric  water  quality 
criterion  for  whole  effluent  toxicity. 
(Note,  where  a  state  has  not  adopted  a 
numeric  water  quality  criterion  for 
whole  effluent  toxicity,  paragraph 
(d)(l)(v)  may  require  whole  effluent 
toxicity  limits.)  The  comments  on  this 
language  focused  on  EPA's  legal 
authority  to  regulate  whole  effluent 
toxicity,  and  on  the  scientific  basis  for 
toxicity  testing.  EPA  addresses  these 
comments  in  the  discussion  of 
paragraph  (d)(l)(v)  later  in  this  section. 
EPA  is  not  persuaded  by  the  comments 
challenging  the  language  in  paragraphs 
(d)(l)(iii)  and  (d)(l)(iv),  and  is  therefore 
making  no  substantive  changes  to  the 
proposed  regulations. 

The  next  amendment  to  §  122.44(d)(1) 
is  subparagraph  (v)  (originally  proposed 
as  subparagraph  (iiij).  This  regulation 
requires  the  permitting  authority  to 
establish  permit  limits  on  whole  effluent 
toxicity  when  the  discharger  causes  or 
has  the  reasonable  potential  to  cause  an 
excursion  above  a  state's  narrative 
water  quality  criterion. 

Subparagraph  (v)  allows  the 
permitting  authority  to  choose  not  to 
develop  whole  effluent  toxicity  limits 
where  the  permitting  authority  can 
demonstrate  that  chemical-specific 
limits  will  attain  and  maintain 
applicable  water  quality  criteria, 
including  narrative  water  quality 
criteria.  One  method  for  making  this 
demonstration  would  be  to  use  toxicity 
testing  to  show  that  the  effluent  has  no 
acute  or  chronic  toxic  effects  on  aquatic 
life  in  the  receiving  water.  Some 
commenters  said  the  exemption  from 
whole  effluent  toxicity  limits  provided  in 
this  paragraph  is  impractical  because 
the  costs  of  making  the  demonstration 
are  prohibitive.  EPA  is  not  convinced 
that  the  costs  of  showing  that  chemical- 
specific  limits  attain  and  maintain 
appropriate  water  quahty  standards 
would  be  excessive.  Over  the  bfe  of  the 
permit,  the  costs  of  the  initial 
demonstrations  could  be  substantially 
less  than  the  costs  of  compliance 
monitoring  associated  with  both  types  of 
limits.  The  most  straightforward  method 
of  making  this  demonstration  will 
usually  consist  of  toxicity  testing  in 
conjunction  with  chemical  specific 
testing  for  the  chemicals  which  are 
limited  in  the  permit  Costs  of  toxicity 
tests  typically  rari^e  from  a  few  hundred 
dollars  for  simple  screening  tests  to  as 
much  as  one  or  two  thousand  dollars  per 
month  for  monthly  chronic  toxicity 
analyses.  While  EPA  recognizes  that 


this  approach  will  not  always  be  the 
easiest  and  least  expensive  way  to 
ensure  that  the  narrative  criteria  are 
met  EPA  believes  the  option  should 
remain  available  for  those  cases  where 
the  exemption  from  whole  effluent 
toxicity  limits  is  a  viable  and  cost- 
effective  option. 

The  exception  described  in  paragraph 
(d)(l)(v)  is  not  available  under 
paragraph  (d)(l)(iv)  because  paragraph 
(d)(l)(iv)  relies  on  numeric  criteria  for 
limits  on  whole  effluent  toxicity, 
whereas  paragraph  (d)(l)(v)  relies  on 
narrative  criteria.  Paragraph  (d)(l)(lv) 
describes  a  situation  where  the  state  has 
adopted  a  numeric  criterion  for  whole 
effluent  toxicity  which  reflects  the 
maximum  degree  of  toxicity  determined 
to  be  acceptable  in  the  state's  surface 
waters.  Narrative  criteria  for  whole 
effluent  toxicity  do  not  necessarily 
reflect  an  affirmative  determination  by 
the  state  to  establish  a  numeric  criterion 
for  whole  effluent  toxicity.  The 
exception  in  paragraph  (d)(l)(v).  if  used 
under  paragraph  (d)(l](iv).  could 
frustrate  the  state's  efforts  to  establish 
effluent  limits  on  whole  effluent  toxicity 
and  implement  its  surface  water  toxics 
control  program. 

Many  commenters  objected  to  whole 
effluent  toxicity  limits  on  the  ground 
that  the  scientific  basis  for  toxicity 
testing  is  not  sufficiently  developed. 
These  commenters  also  suggested  that 
EPA  should  not  use  toxicity  tests  until 
EPA  has  published  toxicity  testing 
procedures  pursuant  to  section  304(h)  of 
the  CWA.  EPA  disagrees.  EPA  has 
shown,  through  testing  protocols,  site- 
specific  studies,  and  guidance  manuals, 
that  toxicity  testing  is  reliable  and  has  a 
sound  scientific  basis.  In  1984  EPA 
concluded  that  "*  *  *  toxicity  testing  is 
sufficiently  refined  to  be  used  in  setting 
effluent  limitations  •  *  *,"  49  FR  38009 
(1984).  EPA's  studies  since  1984 
reinforce  this  conclusion. 

EPA  has  published  a  number  of 
toxicity  testing  protocols  that  describe 
reliable  and  reproducible  toxicity  tests. 
See  for  example:  Short  Term  Methods 
for  Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  Organisms,  EPA/600/4-89/ 
001.  Second  Edition.  February  1989; 
Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms,  Third  Edition.  EPA/ 
600/4-85/013.  March  1985;  and  Short- 
Term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Marine  and 
Estuarine  Organisms,  EPA  600/4-87/ 
028,  May  1988. 

EPA's  Technical  Support  Document 
for  Water  Quality-Based  Toxics  Control 


(TSD)  gives  detailed  technical  guidance 
for  each  phase  of  water  quality-based 
toxics  control.  The  TSD  describes  the 
technical  basis  for  establishing  limits  on 
whole  effluent  toxicity,  and  describes 
the  methods  for  using  toxicity  testing  in 
the  permitting  process.  The  "TSD  also 
cites  several  studies  which  show  that 
toxicity  testing  methods,  where  properly 
followed,  exhibit  an  acceptable  range  of 
variability. 

It  is  not  necessary  for  EPA  to  publish 
toxicity  testing  guidelines  pursuant  to 
section  304(h)  of  the  CWA  before  using 
biomonitoring  and  whole  effluent 
toxicity  limits  in  NPDES  permits.  EPA 
has  published  toxicity  testing  protocols 
that  can  be  used  in  NPDES  permits.  The 
absence  of  guidelines  under  section 
304(h)  does  not  affect  EPA's  authority  to 
use  toxicity  testing,  nor  does  it  affect  the 
reliability  of  EPA's  toxicity  testing 
protocols.  EPA's  position  on  this  issue  is 
stated  in  the  preamble  to  EPA's  final 
NPDES  regulations,  49  FR  38O10  (1984) 
and  is  reiterated  here:  permitting 
authorities  must  use  their  judgment  in 
determining  which  toxicity  testing 
methods  are  appropriate  for  the  NPDES 
permit.  (Note  that  there  are  other 
toxicity  testing  methodologies  available. 
EPA  has  determined  that  EPA's  methods 
are  protective  of  aquatic  life.  If  a  state 
wishes  to  use  other  methods,  those 
methods  must  be  scientifically 
defensible  and  protective  of  aquatic  life. 
EPA  expects  that  such  methods  would 
always  be  comparable  to  the  procedures 
in  EPA's  methodologies  and  would  use 
test  species  of  equivalent  sensitivity.) 
Until  EPA  publishes  guidelines  under 
section  304(h),  the  premitting  authority 
must  specify  in  the  permit  which 
analytical  methodology  must  be  used. 

Some  commenters  also  questioned 
whether  toxicity  testing  can  be  used  to 
predict  biological  impact  to  receiving 
waters,  To  address  this  issue  EPA  has 
conducted  the  "Complex  Effluent 
Toxicity  Testing  Program."  The  program 
has  produced  eight  site-specific  studies 
which  show  that  where  exposure  is 
adequately  assessed,  effluent  toxicity 
correlates  directly  to  in-stream  impact 
The  studies  are:  Validity  of  Effluent  and 
Ambient  Toxicity  Tests  for  Predicting 
.liological Impact  Scippo  Creek. 
Circleville,  Ohio,  EPA/600/3-85/044; 
Ottawa  River.  Lima.  Ohio,  EPA/600/3- 
84/060;  Five  Mile  Creek,  Birmingham. 
Alabama.  EPA/600/8-85/015;  Skeleton 
Creek,  Enid,  Oklahoma,  EPA/600/8-88/ 
002;  Naugatuck  River,  Waterbury, 
Connecticut  EPA/600/8-86/005;  Back 
River,  Baltimore  Harbor,  Maryland. 
EPA/600/&-88/001;  Ohio  River,  Near 
Wheeling,  West  Virginia,  EPA/600/3- 
85/071;  Kanawha  River,  Charleston, 
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West  Virginia,  EPA/600/3-86/006.  These 
studies  are  available  from  the  Center  for 
Environmental  Research  Information,  26 
West  St.  Clair  Street  Cincinnati,  Ohio 
45268. 

Coinmenters  also  suggested  that  EPA 
does  not  have  the  legal  authority  to 
require  effluent  limits  on  whole  effluent 
toxicity.  The  commenters  argue  that  the 
state  narrative  water  quality  criterion 
"no  toxics  in  toxic  amounts"  cannot  be 
used  as  a  basis  for  requiring  whole 
effluent  toxicity  limits.  EPA  disagrees. 
State  narrative  water  quality  criteria 
must  be  attained  and  maintained  in  the 
same  way  as  all  water  quality  criteria. 
Narrative  water  quality  criteria  have  the 
same  force  of  law  as  other  water  quality 
criteria,  and  NPDES  permits  must 
contain  effluent  limits  necessary  to 
attain  and  maintain  all  applicable  water 
quality  criteria,  including  narrative 
criteria. 

The  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  recently  upheld 
EPA's  toxicity  limits  regulation,  40  CFR 
125.3(c)(4),  in  Natural  Resources 
Defense  Council  v.  Environmental 
Protection  Agency,  859  F.2d  156  (D.C. 
Cir.  1988).  Section  125.3(c)(4)  provides 
that  permit  writers  may  express 
technology-based  or  water  quality- 
based  limits  in  terms  of  toxicity  as  long 
as  the  limits  reflect  the  appropriate 
requirements  of  the  CWA.  The  court 
concluded  that  although  toxicity 
appears  to  be  an  attribute  of  pollutants 
rather  than  a  pollutant  itself,  the  CWA 
authorizes  the  use  of  toxicity  as  a 
measure  to  regulate  effluents.  The 
court's  affirmation  of  the  use  of  whole 
effluent  toxicity  limits  further  supports 
EPA's  authority  to  require  whole 
effluent  toxicity  limits  and  to  promulgate 
today's  regulations. 

Finally,  section  301(b)(1)(C)  requires 
NPDES  permits  to  contain  any  effluent 
limitations  necessary  to  meet  all 
applicable  water  quality  standards.  A 
permit  would  be  inconsistent  with 
section  301(b)(1)(C)  if  the  permit  did  not 
contain  effluent  limits  necessary  to 
attain  and  maintain  both  narrative  and 
numeric  water  quality  criteria.  For  these 
reasons,  EPA  believes  its  authority  to 
regulate  discharges  using  whole  effluent 
toxicity  limits  is  well  estabhshed. 

Some  commenters  said  EPA  should 
use  whole  effluent  toxicity  testing  only 
as  a  trigger  for  further  investigation  into 
the  cause  of  the  toxicity,  and  should  not 
use  whole  effluent  toxicity  as  an 
enforceable  effluent  limit.  EPA  cannot 
incorporate  these  suggestions.  EPA 
requires  whole  effluent  toxicity  limits 
where  necessary  to  meet  water  quality 
standards.  EPA  does  not  believe  that  a 
whole  effluent  toxicity  trigger  alone  is 
fully  effective  because  it  does  not  by 


itself,  restrict  the  qu«mtity,  rate,  or 
concentration  of  pollutants  in  an 
effluent.  Whole  effluent  toxicity 
limitations  are  enforceable  in  the  same 
way  as  any  other  effluent  limitation  in 
an  NPDES  permit  Section  309  of  the 
CWA  provides  that  any  single  violation 
of  an  effluent  limitation  can  be  subject 
to  an  enforcement  action,  and  section 
309  applies  to  whole  effluent  toxicity 
limits  in  the  same  way  as  any  other      ' 
effluent  limitation. 

Several  commenters  asked  if  state 
narrative  water  quality  criteria,  that  are 
used  as  the  basis  for  establishing 
effluent  limits  under  paragraphs  (d)(l)(v) 
and  (vi),  apply  to  all  waters  regardless 
of  their  designated  use.  Narrative  water 
quality  criteria  apply  to  all  designated 
uses  at  all  flows  unless  specified 
otherwise  in  a  state's  water  quality 
standards.  It  is  EPA's  policy  that  no 
acutely  toxic  conditions  may  exist  in 
any  state  waters,  regardless  of 
designated  use.  State  narrative  water 
quality  criteria  and  interpretations  of 
their  narrative  water  quality  criteria 
may  be  more  protective  than  levels 
necessary  to  prevent  acutely  toxic 
conditions.  For  more  information,  please 
refer  to  the  Water  Quality  Standards 
Handbook,  December  1983. 

State  narrative  water  quality  criteria 
provide  the  legal  basis  for  establishing 
effluent  limits  under  paragraphs  (d)(l)(v) 
and  (d)(l)(vi)  of  today's  regulations. 
There  is  flexibility  in  the  state's 
interpretation  of  its  narrative  water 
quality  criteria.  When  a  state  adopts  a 
narrative  water  quality  criteria,  EPA's 
regulations  at  40  CFR  131 .11(a)(2) 
require  the  state  to  "provide  information 
identifying  the  method  by  which  the 
state  intends  to  regulate  point  source 
discharges  of  toxic  pollutants  on  water 
quality  limited  segments  based  on  such 
narrative  criteria."  When  interpreting  a 
state's  narrative  water  quality  criteria, 
the  premitting  authority  may  use  a 
proposed  numeric  criterion  for  the 
pollutant  of  concern,  an  explicit  state 
policy,  or  a  proposed  or  final  state 
regulation  interpreting  its  narrative 
criteria  provided  the  interpretation  will 
fully  protect  the  designated  use.  In  the 
absence  of  an  expUcit  state  policy  or 
regulation  that  fully  protects  the 
designated  use.  the  permitting  authority 
will  use  the  procedures  summarized  in 
paragraphs  (d)(l)(iij  and  (dj(l)(vii)  of 
today's  regulations  for  applying  a  state's 
narrative  water  quality  criteria.  (Note 
that  states  may  evaluate  the  designated 
use  of  a  waterbody  by  performing  a  use 
attainability  analysis  pursuant  to  40 
CFR  Part  131.  and  depending  on  the 
results  of  the  use  attainability  analysis 
may,  after  providing  for  public  notice 
and  an  opportunity  to  comment  upgrade 


or  downgrade  the  designated  use  of  the 
waterbody.) 

Subparagraph  (vi),  (originally 
proposed  as  subparagraph  (iv)), 
addresses  the  situation  in  which  a  state 
has  not  adopted  a  numeric  water  quality 
criterion  for  a  toxic  conventional,  or 
nonconventional  pollutant  that  is 
present  in  an  effluent  at  a  concentration 
that  causes,  has  the  reasonable  potential 
to  cause,  or  contributes  to  an  excursion 
above  an  applicable  narrative  water 
quality  criterion.  In  this  situation  the 
permitting  authority'  does  not  have  a 
numeric  criterion  to  use  for  deriving  a 
water  qualHy-based  effluent  limit  EPA 
emphasizes  that  paragraph  (d)(l)(vi)  is 
not  used  to  establish  effluent  limits  on  a 
pollutant  if  the  state  has  adopted  a 
numeric  water  quality  criterion  for  that 
pollutant 

Several  commenters  said  the  phrase 
"*  *  *  for  a  specific  chemical  pollutant 
that  is  known  to  adversely  affect  or 
threaten  human  health  or  aquatic  life 
*  •  •"  in  proposed  paragraph  (vi)  could 
have  been  read  to  require  an  effluent 
limit  for  every  priority  pollutant  even  if 
the  pollutant  is  not  present  in  the 
effluent.  Other  commenters  said  this 
language  should  apply  to  discharges  that 
are  "known  or  suspected"  to  adversely 
affect  aquatic  life  or  human  health.  EPA 
agrees  that  these  points  needed 
clarification.  As  a  result  of  these 
comments,  EPA  amended  the 
introductory  language  of  paragraph  (vi) 
to  clarify  that  water  qualify-based 
effluent  limits  are  required  only  for 
pollutants  that  are  "*  *  *  present  in  an 
effluent  at  a  concentration  that  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above  a 
narrative  criterion  within  an  applicable 
state  narrative  water  qualify  standard." 
This  language  clarifies  that  water 
qualify-based  effluent  limits  are 
required  only  for  pollutants  present  in 
an  effluent  at  concentrations  of  concern 
to  the  permitting  authority.  EPA  also 
added  the  words  "or  has  reasonable 
potential"  to  the  introductory  language 
in  paragraph  (vi).  This  language  is 
consistent  with  the  language  in 
paragraphs  (i)  through  (v).  This  language 
is  necessary  to  assure  that  effluent 
limits  attain  and  maintain  water  quality 
stcmdards,  and  the  language  is  discussed 
more  fully  under  the  discussion  of 
paragraph  (ii).  The  new  language  also 
clarifies  that  an  apphcable  state 
narrative  water  qualify  criterion 
provides  the  legal  basis  for  establishing 
effluent  limits  under  this  paragraph.  This 
revised  language  clarifies  the  scope  and 
appUcabihfy  of  paragraph  (d){l)(vi). 

Paragraph  (d)(l)(vi)  describes  three 
options  avaUable  to  the  permitting 
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authority  for  using  narrative  criteria  as 
the  basis  for  establishing  effluent  limits. 
Option  A  allows  the  pennitting  authority 
to  estabhsh  water  quahty-based  effluent 
limitations  using  a  "calculated  numeric 
water  quality  criterion"  which  the 
permitting  authority  demonstrates  will 
attain  and  maintain  apphcable  water 
quality  standards.  When  using  this 
approach,  states  may  derive  values 
different  from  the  values  in  the  EPA's 
water  quality  criteria  documents  to 
reflect  site-specific  factors,  including 
predicted  local  human  consumption  of 
aquatic  foods,  as  well  as  the  state's 
determination  of  an  appropriate  risk 
level  and  any  more  recent  scientific 
data  that  may  not  be  included  in  EPA's 
criteria  dooiments.  Under  this  option 
the  permitting  authority  should  use  all 
available  scientific  information  on  the 
effect  of  a  pollutant  on  human  health 
and  aquatic  life.  Available  information 
includes  but  is  not  limited  to,  risk 
assessments,  exposure  data,  and  site- 
specific  water  quahty  parameters.  (The 
proposed  regulations  included  only  two 
options  under  this  paragraph.  Today's 
final  regulation  includes  a  third  option — 
"option  C"  which  is  described  later  in 
this  section  of  the  preamble.  Today's 
final  regulations  also  reverse  the  order 
of  proposed  options  A  and  B.  Proposed 
option  A  appears  in  today's  final 
regulation  as  option  B,  and  proposed 
option  B  appears  as  option  A  in  the  final 
regulation.  The  remainder  of  this 
discussion  refers  to  the  options  as  they 
appear  in  today's  final  regulation.) 

Option  A  received  a  mixed  reaction 
from  conunenters.  Some  commenters 
objected  to  option  A  because  it  requires 
a  water  quahty-based  effluent  limit  for  a 
pollutant  before  a  state  adopts  a 
numeric  water  quality  criterion  for  that 
pollutant.  Other  commenters  supported 
option  A  because  the  option  gives  the 
permitting  authority  flexibility  in 
developing  water  quality-based  effluent 
limits.  Many  of  the  commenters  who 
oppose  option  A  suggested  that  option  A 
circximvented  the  state's  role  in 
developing  water  quality  standards. 
EPA  responds  to  this  concern  in  the 
discussion  of  option  B.  It  is  worth  noting, 
however,  that  this  should  be  a  minor 
concern  for  option  A  because  option  A 
does  not  necessarily  rely  on  EPA's 
water  quahty  criteria.  Option  A  allows 
the  pennitting  authority  to  use  any 
criteria  that  protect  aquatic  life  and 
human  health.  Thus  option  A  gives  the 
states  maximum  flexibility  in  developing 
water  quality-based  effluent  limits  for 
pollutants  for  which  the  state  has  not 
adopted  a  water  quahty  criterion. 

One  commenter  objected  to  option  A 
because  it  appeared  to  be  similar  to 


state  "translator  mechanisms"  for 
developing  water  quality  standards 
under  section  303(c)(2](6).  Some  states 
use  a  procedure  or  "translator 
mechanism"  to  derive  site-specific 
numeric  water  quality  criteria  and  to 
develop  water  quality-based  effluent 
limits.  EPA's  guidance  implementing 
section  303(c)(2)(B)  of  the  CWA 
provides  that  the  use  of  a  ti-anslator 
mechanism  can  be  consistent  with 
section  303(c)(2)(B)  of  the  CWA.  [See 
EPA's  Guidance  for  State 
Implementation  of  Water  Quality 
Standards  for  section  303(c)(2)(B).) 
Translator  mechanisms  that  are  used  to 
satisfy  section  303(c)(2)(B)  of  the  CWA 
must  be  approved  by  EPA  before  the 
translator  mechanism  becomes  part  of 
the  state's  water  quahty  standards.  Such 
approved  translator  mechanisms  can  be 
used  to  develop  effluent  limitations 
under  paragraph  (d)(l)(iii)  of  today's 
regulations,  but  may  not  be  used  to 
develop  effluent  limitations  under 
paragraph  (d)(l)(vi).  Paragraph  (d)(l)(vi) 
is  used  only  in  the  absence  of  a  state 
numeric  water  quahty  criterion 
(including  a  criterion  derived  from  an 
approved  translator  mechanism).  The 
options  in  paragraph  (d)(l)(vi)  provide  a 
regulatory  basis  for  developing  water 
quality-based  effluent  Umitations  as  em 
interim  measure  until  a  numeric 
criterion  for  the  pollutant  of  concern  is 
available.  State  policies  or  procedures, 
even  procedures  which  calculate 
derived  criteria  but  are  not  approved  by 
EPA.  may  be  used  to  develop  effluent 
limits  under  option  A  of  paragraph 
(d)(l)(vi).  However,  if  the  state  has 
adopted  a  poUcy  or  procedure  in  its 
standards  that  is  approved  by  EPA  and 
results  in  a  derived  or  calculated 
numeric  criteria,  the  permitting  authority 
must  develop  effluent  hmits  according  to 
paragraph  (d)(l)(iii)  and  may  not  use 
paragraph  (d)(l)(vi). 

The  commenter  also  claimed  that 
translator  mechanisms  do  not  provide 
adequate  opportimity  for  pubhc 
participation.  When  using  a  translator 
mechanism  the  state  must  provide  an 
opportunity  for  pubhc  participation  in 
the  development  of  derived  numeric 
criteria.  The  permit  development 
process  also  gives  the  public  an 
opportunity  to  comment  on  the  effluent 
Umitations  developed  from  the  criteria 
derived  using  a  translator  mechanism. 

Several  commenters  stated  that  option 
A  should  describe  scientifically  sound 
procedures  that  must  be  followed  when 
deriving  numeric  criteria.  EPA  beUeves 
it  is  inappropriate  for  this  regulation  to 
provide  detailed  technical  procedures 
for  developing  numeric  criteria  because 
option  A  is  intended  to  provide 


flexibility  to  the  states  when  developing 
water  quahty-based  effluent  limitations. 
EPA  emphasizes  however,  that 
scientifically  vahd  procedures  must  be 
used  to  develop  criteria  that  protect 
aquatic  life  and  human  health.  The 
regulation  suggests  the  use  of  EPA's 
Water  Quahty  Standards  Handbook,  but 
other  procedures  may  be  used  provided 
the  resulting  numeric  water  quahty 
criteria  attain  and  maintain  all 
applicable  water  quahty  standards. 
Because  there  is  more  than  one 
procedure  that  can  be  used  to  develop 
water  quality-based  effluent  limitations 
under  option  A.  EPA  is  making  no 
changes  to  this  language  in  option  A. 
EPA  beheves  that  option  A  offers  a 
reasonable  approach  to  developing 
water  quahty-based  effluent  limits  in  the 
absence  of  state  numeric  water  quahty 
standards,  and  EPA  is  not  persuaded  by 
the  objections  to  option  A.  Therefore. 
EPA  is  promulgating  option  A  with  only 
the  minor  changes  discussed  above. 

The  second  option  in  paragraph 
(d)(l)(vi),  (option  B),  allows  the 
permitting  authority  to  estabhsh  effluent 
limits  using  EPA's  Water  Quahty 
Criteria  guidance  dociunents,  if  EPA  has 
pubhshed  a  criteria  document  for  the 
pollutant  pursuant  to  section  304(a)  of 
the  CWA.  (EPA  criteria  documents 
provide  a  comprehensive  summary  of 
available  data  on  the  effects  of  a 
pollutant,  and  include  maximum 
ambient  concentrations  that  protect 
aquatic  life  and  human  health.)  In  the 
absence  of  a  state  niuneric  criterion  for 
a  pollutant,  the  permitting  authority 
would  use  the  appropriate  EPA  Water 
Quahty  Criteria  document  to  calculate 
effluent  limits  for  the  pollutant  in  order 
to  comply  with  applicable  state 
narrative  water  quality  criteria  [e.g.  "no 
toxics  in  toxic  amounts"). 

Many  commenters  objected  to  option 
B  because  they  claimed  that  EPA  does 
not  have  the  legal  authority  to  require 
the  use  of  EPA's  water  quahty  criteria  in 
developing  effluent  limitations.  EPA 
reiterates  that  section  301(b)(1)(C) 
requires  that  NPDES  permits  contain 
effluent  limits  that  achieve  narrative 
water  quahty  criteria.  This  obligation 
applies  regardless  of  whether  or  not  a 
state  has  adopted  a  numeric  water 
quahty  criterion  for  a  pollutant  of 
concern.  EPA's  water  quahty  criteria 
should  not  be  used  as  a  substitute  for 
state  water  quahty  standards,  but 
rather,  option  B  may  be  used  as  one  of 
three  options  to  interpret  state  narrative 
water  quality  criteria  until  the  state 
adopts  a  numeric  water  quahty  criterion 
for  die  pollutant.  Further,  EPA  is  not 
requiring  states  to  use  EPA's  water 
quahty  criteria.  EPA  is  offering  the 
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water  quahty  criteria  as  one  of  three 
options  available  to  the  state  for 
interpreting  and  applying  narrative 
water  quahty  criteria.  EPA's  water 
quality  criteria  provide  one  reasonable 
approach  for  interpreting  state  narrative 
water  quality  criteria  because  EPA's 
criteria  account  for  the  effects  of  a 
pollutant  on  aquatic  fife  and  human 
health. 

Many  commenters  also  suggested  that 
option  B  circumvents  the  state's 
traditional  role  in  establishing  water 
quahty  standards.  The  commenters 
argue  that  section  303(c)  of  the  CWA 
reserves  for  the  states  the  sole  authority 
to  estabhsh  water  quahty  standards, 
and  that  option  B  would  somehow 
prevent  a  state  fi-om  exercising  its 
authority  under  section  303(c).  EPA 
disagrees  that  the  use  of  option  B  in 
implementing  the  narrative  criterion 
would  prevent  a  state  from  adopting 
numeric  water  quahty  criteria.  "10  the 
contrary,  section  303(c)(2)(B)  requires 
states  to  adopt  water  quality  standards 
for  certain  toxic  pollutants  as  soon  as 
possible.  States  must  adopt  standards 
according  to  the  provisions  of  section 
303(c)  and  when  the  water  quahty 
standards  are  adopted,  the  NPDES 
permits  must  contain  effluent  limits 
necessary  to  meet  each  standard. 
Option  B  apphes  only  in  the  absence  of 
state  numeric  water  quahty  criteria.  If  a 
state  has  a  niuneric  water  quality 
criterion  for  the  pollutant  of  concern, 
then  paragraph  (vi)  does  not  apply. 
Option  B  is  not  intended  to  substitute 
EPA's  water  quahty  criteria  for  state 
water  quahty  standards.  Option  B 
simply  provides  a  mechanism  for 
implementing  narrative  water  quahty 
criteria.  Although  states  are  required  to 
adopt  all  necessary  water  quahty 
standards  under  section  303,  some  states 
have  not  yet  done  so.  Thus  EPA  is 
promulgating  paragraph  (vi)  as  an 
interim  measure  to  control  a  pollutant  of 
concern  until  the  state  promulgates  a 
water  quality  criterion  for  the  pollutant 
However,  EPA's  legal  obligation  to 
ensure  that  Nt'DES  permits  meet  aU 
applicable  water  quality  standards, 
including  narrative  criteria,  cannot  be 
set  aside  while  a  state  develops  water 
quality  standards.  This  legal  obligation 
apphes  to  more  than  state  adopted 
water  quality  standards.  Section 
301(b)(1)(C)  requires  that  NPDES 
permits  achieve  "any  more  stringent 
hmitation,  including  those  necessary  to 
meet  water  quahty  standards,  treatment 
standards,  or  schedule  of  compliance, 
estabhshed  pursuant  to  any  state  law  or 
regulations  (under  authori^  preserved 
by  section  510)  or  any  other  Federal 
law"  including  international  treaties  or 


agreements  that  have  force  as  domestic 
law. 

Some  commenters  suggested  that  EPA 
must  incorporate  the  criteria  documents 
by  reference  in  order  to  use  them  in 
option  B.  The  Administrative  Procedures 
Act  5  U.S.C.  552(a)(1)  and  552(a)(1), 
requires  agencies  to  publish  in  the 
Federal  Register  or  incorporate  by 
reference,  with  the  approval  of  the 
Director  of  the  Federal  Register,  all 
"substantive  rules  *  •  •"  Although 
NPDES  permits  must  be  developed  in 
accordance  with  today's  regulations, 
water  quahty  criteria  documents  do  not 
"impose  mandatory  obligations  upon 
members  of  the  public  and  permit 
issuance  authorities  *  *  *"  See 
Appalachian  Power  Co.  v.  Train  566 
F.2d  451,  455  {4th  Cir.  1977).  The 
regulations  provide  other  options  that  a 
state  may  use  to  detencme  the 
appropriate  interpretation  of  its 
narrative  water  quality  criteria. 

The  preamble  to  the  proposed 
regulations  sohcited  comment  on  a  third 
option  for  subparagraph  (vi).  The  thu^ 
option  proposed  to  allow  the 
establishment  of  effluent  limits  on 
poUutants  other  than  toxicants  of 
concern  such  as  an  indicator  parameter. 
An  indicator  parameter  could  be  a 
conventional  pollutant  like  total 
suspended  solids  (TSS),  the  control  of 
which  may  be  tied  to  a  concomitant 
decrease  in  metals  concentration. 
Another  example  of  an  indicator 
parameter  is  total  toxic  organics  (TTO). 
Effluent  limitations  on  TTO  can  be  used 
to  control  the  organic  pollutants  in  an 
effluent  and  are  useful  where  an 
effluent  contains  many  organic 
compounds.  In  such  a  case,  the 
pennitting  authority  must  demonstrate 
that  comphance  with  a  hmitation  on  the 
indicator  parameter  or  some  other 
effluent  limit  would  ensure  the  control 
of  the  toxicant  of  concern  to  a  level  that 
wiU  attain  and  maintain  apphcable  state 
narrative  water  quahty  criteria,  and  will 
protect  aquatic  life  and  human  health. 
EPA  received  mixed  comments  on  this 
option.  Some  commenters  liked  the 
flexibility  provided  by  the  option, 
whereas  other  commenters  pointed  out 
the  technical  problems  of  demonstrating 
that  controls  on  one  poUutant  also 
control  other  pollutants. 

EPA's  existing  regulations  allow  the 
permitting  authority  to  use  indicator 
parameters  for  technology-based 
controls  (see  40  CFR  125.3(c)(4),  125.3(h), 
and  122.44(e),  and  certain  effluent 
hmitation  guidelines.)  In  the  case  of 
effluent  limitations  guidelines,  EPA  has 
data  and  other  information  showing  that 
controls  on  one  pollutant  sometimes 
control  one  or  more  other  pollutants. 


Similar  data  are  often  not  available 
when  developing  water  quality-based 
effluent  lunitations  and  therefore,  the 
regtilation  describing  this  option 
requires  a  justification  for  using  the 
indicator  parameter  in  the  permit.  There 
may  be  cases  where  effluent  hmits  on 
an  indicator  parameter  are  sufficient  to 
attain  and  maintain  apphcable  water 
quality  standards  for  pollutants  of 
concern  and  EPA  does  not  wish  to 
foreclose  this  option  for  water  quality- 
based  controls.  Therefore  EPA  is 
including  a  third  option  in  paragraph  (vi) 
that  allows  the  permitting  authority  to 
use  indicator  parameters  under  limited 
circimistances. 

Like  options  A  and  B.  option  C  is  used 
only  where  a  state  has  not  adopted  a 
water  quality  criterion  for  a  pollutant  for 
which  die  permitting  authority  has  data 
showing  that  the  pollutant  is  present  in 
an  effluent  at  a  concentration  that 
causes,  has  the  reasonable  potential  to 
cause,  or  contributes  to  an  excursion 
above  an  apphcable  state  narrative 
water  quahty  criterion.  In  order  to  use 
option  C  the  pennitting  authority  must 
satisfy  four  conditions.  First  the  permit 
must  identify  which  pollutant  is 
intended  to  be  controUed  by  the 
indicator  parameter.  This  condition  is 
similar  to  the  requirement  in  40  CFR 
125.3(h)  describing  the  use  of  indicator 
parameters  for  technology-based 
controls.  Second  the  fact  sheet  of  the 
NPDES  permit  must  include  a  finding 
that  the  effluent  limit  for  the  mdicator 
parameter  will  attain  and  maintain 
apphcable  water  quahty  standards.  This 
condition  is  also  similar  to  the 
requirements  in  40  CFR  125.3(h),  but  is 
modified  to  address  water  quality-based 
effluent  limits.  Third,  the  permit  must 
require  all  monitoring  necessary  to  show 
that  the  limits  on  the  indicator 
parameter  continue  to  attain  and 
maintain  apphcable  water  quality 
standards.  "This  condition  of  option  C  is 
necessary  to  ensure  that  the  controls  on 
the  indicator  parameter  are  sufficient  to 
attain  and  maintain  applicable  water 
quality  standards.  Fourth,  the  permit 
must  contain  a  reopener  clause  allowing 
the  permitting  authority  to  modify  or 
revoke  and  reissue  the  permit  if  the 
limits  on  the  indicator  parameter  no 
longer  attain  and  mamtain  applicable 
water  quahfy  standards.  This 
requirement  clarifies  that  a  permit  may 
be  reopened  if  the  rontrols  on  the 
indicator  parameter  are  insufficient.  The 
type  and  frequency  of  monitoring 
necessary  under  condition  three  above 
would  be  determined  by  the  permitting 
authority  and  would  be  based  on  cfise- 
specific  factors.  In  general  EPA  expects 
that  this  monitoring  would  include 
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analysis  of  the  effluent  for  the  indicator 
parameter  and  the  pollutant  of  concern 
at  a  frequency  sufficient  to  verify  the 
correlation  for  the  various  operating       , 
conditions  of  the  discharger.  EPA 
recognizes  that  it  may  be  difficult  to 
show  a  correlation  between  controls  on 
the  indicator  parameter  and  controls  on 
the  pollutants  of  concern.  EPA 
recognizes  that  in  most  cases  the  data 
probably  will  not  be  available  to  show 
such  a  correlation.  However,  where  such 
data  are  available  EPA  believes  this 
option  should  be  available  to  the 
permitting  authority. 

Today's  regulations  do  not  allow  the 
permitting  authority  to  use  indicator 
parameters  under  paragraphs  (d)(1)  (iii) 
and  (iv).  Indicator  parameters  may  not 
be  used  to  develop  eftluent  limitations 
under  these  paragraphs  because,  under 
these  paragraphs,  the  state  has 
promulgated  a  numeric  criterion  for  the 
pollutant  of  concern.  Such  a  numeric 
criterion  represents  a  state's  afHrmative 
decision  with  respect  to  the  maximum 
allowable  ambient  concentration  for  the 
pollutant.  If  paragraphs  (d)(l]  (iii)  and 
(iv)  provided  for  the  use  of  indicator 
parameters,  such  provisions  could 
frustrate  the  state's  efforts  to  promulgate 
and  implement  water  quality  standards. 
EPA  is  limiting  the  use  of  indicator 
parameters  to  paragraph  (d)(l)(vi) 
because  this  paragraph  is  intended  as 
an  interim  measure  employed  in  the 
absence  of  a  state  numeric  criterion  for 
the  pollutant  of  concern,  and  because 
EPA  seeks  to  allow  the  states  flexibility 
to  interpret  their  narrative  water  quality 
criteria. 

There  are  several  additional 
noteworthy  points  about  developing 
effluent  limitations  under  option  C.  Lj 
some  cases,  protecting  sensitive  test 
species  from  observed  chronic  exposure 
can  protect  against  human  health 
impacts  because  EPA's  experience  with 
toxicants  has  shown  that  values 
necessary  to  protect  aquatic  life  are 
often  more  stringent  than  values 
necessary  to  protect  human  health. 
Thus,  in  many  cases  the  controls 
necessary  to  avoid  chronic  aquatic 
effects  may  also  protect  against  human 
exposure.  However,  the  regulatory 
authorities  should  be  cautious  if  a  limit 
on  whole  efnuent  toxicity  is  used  as  an 
indicator  parameter.  Whole  effluent 
toxicity  limits  may  not  necessarily 
account  for  carcinogenic  compounds  or 
highly  bioaccumulative  compounds, 
differences  in  the  bioavailability  of  a 
pollutant  once  discharged  to  the 
receiving  water,  and  the  toxic  effects 
which  can  occur  from  persistent 
chemicals  that  accumulate  in  sediments. 


The  Hnal  point  about  paragraph  (vi)  is 
that  in  the  majority  of  cases  where 
paragraph  (vi]  applies  waste  load 
allocations  and  total  maximum  daily 
loads  will  not  be  available  for  the 
pollutant  of  concern.  Nonetheless,  any 
effluent  limit  derived  under  paragraph 
(\'i)  must  satisfy  the  requirements  of 
paragiaph  (vii).  Paragraph  (vii)  requires 
that  all  water  quality-based  effluent 
limitations  comply  with  ''appropriate 
water  quality  standards,"  and  be 
consistent  with  "available"  waste  load 
allocations.  Thus  for  the  purposes  of 
complying  with  paragraph  (vii),  where  a 
wasteload  allocation  is  unavailable, 
effluent  limits  derived  under  paragraph 
(vij  must  comply  with  narrative  water 
quality  criteria  and  other  applicable 
water  quality  standards. 

Several  commenters  asked  if  it  was 
necessary  to  show  in-stream  impact,  or 
to  show  adverse  effects  on  human 
health  before  invoking  paragraph  (vi)  as 
a  basis  for  establishing  water  quahty- 
based  limits  on  a  pollutant  of  concern.  It 
is  not  necessary  to  show  adverse  effects 
on  aquatic  hfe  or  human  health  to 
invoke  this  paragraph.  The  CWA  does 
not  require  such  a  demonstration  and  it 
is  EPA's  position  that  it  is  not  necessary 
to  demonstrate  such  effects  before 
estabhshing  limits  on  a  pollutant  of 
concern. 

Several  commenters  suggested  that 
option  A  will  create  a  large  resource 
burden  for  the  states  by  requiring  them 
to  develop  numeric  criteria.  EPA 
understands  that  a  signiHcant  effort  is 
involved  in  deriving  a  numeric  criterion 
as  the  basis  for  water  quality-based 
effluent  limits  under  option  A.  However, 
where  a  state  chooses  this  option,  EPA 
sees  no  alternative  but  to  derive  a 
mmieric  criterion  that  protects  aquatic 
life  and  human  health.  Option  A  gives 
the  state  flexibility  in  developing 
numeric  criteria,  and  if  the  state 
believes  that  option  A  involves  too 
many  resources  the  state  is  free  to  use 
the  other,  less  resource  intensive  options 
described  in  this  paragraph. 

Several  commenters  were  concerned 
that  the  anti-backsliding  provisions  of 
section  402(o)  of  the  CWA  would  apply 
to  the  effluent  limitations  developed 
imder  section  304(1).  Section  402(o)  does 
not  necessarily  prevent  EPA  or  the 
states  from  reissuing  NPDES  permits 
with  less  stringent  effluent  limitations 
than  the  limits  in  the  prior  permit.  The 
amendments  establish  a  process  and 
conditions  for  determining  when  less 
stringent  limits  are  appropriate.  These 
provisions  apply  to  both  technology- 
based  and  water  quality-based  effluent 
limitations.  For  water  quality-based 
effluent  limitations,  the  applicability  of 


section  402(o)  depends  on  whether  the 
receiving  waters  are  attaining  and 
maintaining  applicable  water  quality 
standards  at  the  time  of  permit  renewal. 
While  there  may  be  cases  where  section 
402(o)  prohibits  less  stringent  effluent 
limitations,  such  a  result  can  only  be 
determined  on  a  case-by-case  basis. 

It  is  EPA's  intent  that  the  three 
options  in  subparagraph  (vi)  will  allow 
the  permitting  authority  to  set  effluent 
limits  to  control  discharges  (in  the 
absence  of  state  numerical  water  quality 
criteria  for  all  pollutants  of  concern)  that 
interfere  with  attaining  and  maintaining 
designated  uses,  while  at  the  same  time, 
giving  the  permitting  authority  sufficient 
flexibility  to  account  for  site-specific 
impacts  on  aquatic  life  or  human  health. 

A  number  of  conmienters  indicated 
some  confusion  over  the  applicability  of 
subparagraphs  (iii),  (iv),  (v),  and  (vi), 
and  some  confusion  over  the 
relationship  between  these  provisions. 
Paragraph  (iii)  is  intended  to  apply  when 
the  permitting  authority  has  data  on  a 
conventional,  nonconventional,  or  toxic 
pollutant,  indicating  that  a  point  source 
is  causing,  is  expected  to  cause,  or 
contributes  to  an  excursion  above  a 
state  numeric  water  quality  criterion  for 
that  pollutant.  In  contrast  to  paragraph 
(iii),  paragraph  (iv)  requires  only  whole 
effluent  toxicity  limits,  and  applies 
when  the  permitting  authority  has  either 
toxicity  data,  pollutant-spedific  data,  or 
other  data,  and  this  data  shows  that  an 
effluent  causes,  is  expected  to  cause,  or 
contributes  to  an  excursion  above  a 
numeric  water  quality  criterion  for 
toxicity.  Paragraphs  (iii)  and  (iv)  do  not 
operate  to  require  both  whole  effluent 
toxicity  limits  and  chemical-specific 
limits  in  every  permit,  as  some 
commenters  suggested.  Although 
paragraph  (iii)  requires  pollutant- 
specific  effluent  limits  when  the 
permitting  authority  has  sufficient  data 
for  that  pollutant,  paragraphs  (iii)  and 
(iv)  are  consistent  with  EPA's  toxics 
control  strategy  which  recommends  the 
appropriate  combination  of  whole 
effluent  toxicity  and  pollutant-specific 
controls  necessary  to  attain  and 
maintain  all  applicable  water  quaUty 
standards.  EPA  also  emphasizes  that  the 
controls  described  in  paragraphs  (iii), 
(iv),  (v),  and  (vi)  are  necessary  only  after 
the  permitting  authority  has  determined, 
using  the  principles  in  paragraph  (ii), 
that  water  quality-based  effluent  limits 
are  necessary  for  a  discharge. 

Paragraph  (v)  requires  only  whole 
effluent  toxicity  lunits,  and  is  used  when 
the  permitting  authority  relies  on  a 
narrative  water  quality  criterion.  Unlike 
paragraph  (iv),  paragraph  (v)  applies 
when  the  state  has  not  adopted  a 
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numeric  water  quaUty  criterion  for 
whole  effluent  toxicity. 

Paragraph  (vi)  applies  when  the 
permitting  authority  has  data  on  a 
conventional,  nonconventional,  or  toxic 
pollutant,  indicating  that  a  point  source 
is  discharging  the  pollutant  at  a 
concentration  that  is  causing,  is 
expected  to  cause,  or  contributes  to  an 
excursion  above  an  applicable  narrative 
criterion  for  water  quality,  and  the  state 
has  not  adopted  a  numeric  water  quahty 
criterion  for  the  pollutant.  Paragraph  (vi) 
requires  only  effluent  limits  for 
individual  pollutants  (except  in  those 
cases  where  limits  on  whole  effluent 
toxicity  can  be  used  as  an  indicator 
parameter).  If  the  permitting  authority 
uses  paragraph  (vi)  to  require  a 
pollutant-specific  effluent  limit,  and  the 
permitting  authority  also  has  toxicity 
data  indicating  a  toxicity  problem,  the 
permitting  authority  would  use 
paragraph  (iv)  or  paragraph  (v), 
whichever  applies,  to  require  whole 
effluent  toxicity  limits.  EPA  hopes  this 
discussion  of  these  paragraphs  clarifies 
the  applicability  of  these  regulations. 

Several  commenters  objected  to  the 
references  in  option  A  to  EPA's  Water 
Quality  Standards  Handbook  and  to 
EPA's  water  quality  criteria  documents. 
The  commenters  suggested  that  EPA 
must  incorporate  by  reference  these 
documents  into  today's  regulation,  and 
solicit  public  comment  on  the  docimients 
in  order  to  refer  to  them  in  the 
rulemaking.  It  is  not  necessary  however, 
to  incorporate  these  docvunents  by 
reference  as  part  of  this  rulemaking 
because  option  A  refers  to  these 
documents  only  as  suggested  resource 
materials  that  may  be  used  as  one 
option  in  the  regulations.  The  documents 
do  not  contain  enforceable  requrements, 
and  the  use  of  these  documents  is  not 
mandatory  under  the  regulations. 
Therefore  the  dociunents  do  not  need  to 
be  incorporated  by  reference  into  these 
regulations. 

The  final  change  to  §  122.44(d)(1)  is 
subparagraph  (vii).  This  subparagraph 
describes  two  requirements  that  the 
permitting  authority  must  use  to  derive 
water  quality-based  effluent  limits.  The 
first  requirement  provides  that  water 
quality-based  effluent  limits  shall  be 
derived  from  water  quality  standards. 
Under  section  303(c)  of  the  CWA,  and 
Part  131  of  EPA's  regulations,  a  state 
must  adopt  water  quality  standards, 
(including  an  antidegradation  policy) 
and  submit  the  standards  to  EPA  for 
review.  Although  Part  131  describes  the 
process  for  adopting  and  reviewing 
water  quality  standards,  EPA's 
permitting  regulations  in  Part  122  do  not 
specify  that  water  quality-based  effluent 


limits  must  be  derived  bom  water 
quality  standards,  (although  this 
requirement  is  implied  in  §  122.44).  The 
language  in  paragraph  (vii)  clarifies  this 
requirement  of  the  NPDES  permitting 
regulations. 

The  second  requirement  in 
subparagraph  (vii)  for  deriving  water 
quality-based  effluent  limits,  is  that  the 
water  quality-based  effluent  limits  must 
be  consistent  with  wateload  allocations 
(WLAs)  developed  and  approved  in 
accordance  with  40  CFR  130.7,  if  a  WLA 
is  available  for  the  discharge.  A 
wasteload  allocation  is  defined  at  40 
CFR  130.2  and  reflects  the  portion  of  a 
receiving  water's  loading  capacity  that 
is  allocated  to  a  point  source.  The 
requirement  to  use  approved  wasteload 
allocations  for  water  quality-based 
permit  Umits  is  impUed  in  current 
§  122.44(d)  because  paragraph  (d) 
requires  effluent  limits  to  meet  water 
quality  standards.  Today's  language 
clarifies  EPA's  existing  regulations  by 
stating  that  when  WLAs  are  available, 
they  must  be  used  to  translate  water 
quality  standards  into  NPDES  permit 
limits.  Although  subparagraph  (vii) 
requires  the  permitting  authority  to  use  a 
wasteload  allocation  if  one  has  been 
approved  under  Part  130,  today's 
regulations  do  not  allow  the  permitting 
authority  to  delay  developing  and 
issuing  a  permit  if  a  wasteload 
allocation  has  not  already  been 
developed  and  approved. 

Deriving  water  quality-based  effluent 
limits  from  water  quality  standards  is 
the  only  rehable  method  for  developing 
water  quality-based  effluent  limits  that 
protect  aquatic  life  and  human  health. 
Pursuant  to  section  303(c)of  the  CWA. 
the  states  adopt  water  quality 
standards,  and  then,  under  section 
303(d),  develop  total  maximum  daily 
loads  (TMDLs),  for  water  quality-limited 
segments,  to  attain  and  maintain  the 
water  quality  standards.  The  TMDLs  are 
used  to  derive  a  wasteload  allocation 
for  individual  pollutants  discharged 
from  a  point  source.  This  process  results 
in  effluent  Umits  that  protect  aquatic  life 
and  human  health  because  the  Umits  are 
derived  from  water  qiaUty  standards. 

Subparagraph  (vii)  does  not  prescribe 
detailed  procedures  for  developing 
water  quaUty-based  effluent  limits. 
Rather,  the  regulation  prescribes 
minimum  requirements  for  developing 
water  quaUty-based  effluent  limits,  and 
at  the  same  time,  gives  the  permitting 
authority  the  flexibility  to  determine  the 
appropriate  procedures  for  developing 
water  quaUty-based  effluent  limits. 

Comments  on  subparagraph  (vii)  were 
generally  favorable.  The  comments 
supported  the  concept  of  deriving  water 


quaUty-based  effluent  limits  from  water 
quaUty  criteria,  and  favor  the  language 
requiring  water  quaUty-based  effluent 
limits  to  be  consistent  with  a  wasteload 
allocation,  if  a  wasteload  allocation  is 
available  for  the  discharge.  Therefore, 
because  subparagraph  (vii)  describes 
two  fundamental  principles  for  deriving 
water  quality-based  effluent  Umits.  and 
because  the  comments  on  this  regxilation 
were  generally  favorable,  EPA  is 
promulgating  this  regulation  writhout 
change  from  the  proposed  regulation. 

d.  Technology-Based  Controls  on 
Toxic  Pollutants.  The  final  change  to 
§  122.44  is  a  modification  to  the  title  of 
paragraph  (e).  The  new  title  reads 
"Technology-Based  Controls  on  Toxic 
Pollutants."  This  title  more  accurately 
describes  the  scope  of  paragraph  (e). 
Paragraph  (e)  has  been  used  primarily 
as  a  basis  for  requiring  technology- 
based  controls.  Although  the  proposed 
regulations  suggested  the  title  "Toxic 
Pollutants  and  Sources  of  Toxicity,"  a 
number  of  commenters  suggested  that 
the  proposed  changes  to  paragraph  (e) 
overlapped  with  the  amendments  to 
paragraph  (d).  EPA  is  persuaded  by 
these  comments,  and  is  therefore 
clarifying  in  today's  preamble  that 
paragraph  (e)  applies  primarily  to 
technology-based  controls,  whereas 
paragraph  (d)  appUes  whenever  the 
permitting  authority  is  developing  water 
quality-based  controls. 

The  proposed  regulations  included  a 
new  paragraph  (e)(2),  but  EPA  decided  it 
is  more  appropriate  to  place  this 
language  in  paragraph  (d)(1).  The  new 
language  applies  to  water  quality-based 
controls,  not  technology-based  controls, 
and  the  language  provides  an  accurate 
statement  of  the  controls  necessary  in 
an  NPDES  permit  to  attain  and  maintain 
water  quaUty  standards. 

The  commenters  also  found  the 
proposed  change  in  paragraph  (e)(3)(iii) 
to  overlap  with  the  amendments  to 
paragraph  (d).  Therefore.  EPA  decided 
not  to  include  the  proposal  in  today's 
final  regidations.  EPA  proposed  to  add  a 
reference  to  whole  effluent  toxicity  in 
paragraph  (e),  but  the  proposed 
language  clouded  the  distinction 
between  paragraph  (d)  and  paragraph 
(e).  To  maintain  a  clear  distinction 
between  the  applicability  of  these 
paragraphs,  EPA  decided  to  not  carry 
the  language  proposed  for  paragraph 
(e)(3)(iii)  forward  into  today's  final 
regulations. 

Thus,  the  only  change  that  today's 
rulemaking  makes  to  paragraph  (e>is  to 
change  the  title  of  the  paragraph  to 
reflect  more  acciirately  the  scope  of  the 
paragraph. 
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2.  State  NPDES  Program 
Requirements.  The  proposed  regulations 
included  a  new  paragraph  for  S  123.03(a) 
to  clarify  EPA's  authority  to  withdraw  a 
state's  NPDES  program  if  state  fails  to 
develop  an  adequate  program  for 
developing  water  quality-based  effluent 
limits  in  NPDES  permits.  Today's 
regulations  include  this  language 
without  change  from  the  proposed 
regulation. 

The  new  language  focuses  on  how 
well  a  state's  NPDES  permits  protect 
water  quality.  If  other  elements  of  a 
state's  surface  water  toxics  control 
program  adversely  affect  the  quality  of 
NPDES  permit  limits,  then  EPA  may 
include  other  program  elements  in  its 
evaluation  of  a  state's  NPDES  program. 
For  example,  if  a  state  fails  to  use 
consistent  and  defensible  procedures  for 
developing  water  quahty-based  effluent 
limits.  EPA  would  consider  this 
deficency  when  evaluating  a  state's 
NTDES  program. 

Several  commenters  asked  for  a 
detailed  decision  of  the  exact  meaning 
of  the  phrase  "adequate  regulatory 
program"  as  it  is  used  in  today's 
regulations.  EPA  believes,  however,  that 
it  is  inappropriate  to  be  too  prescriptive 
about  the  requirements  for  state  surface 
water  toxics  control  programs.  The 
states  have  flexibility  in  developing 
pr'>grams  to  address  toxics,  and  today's 
regulations  do  not  affect  this  flexibility. 
In  its  oversight  of  state  programs,  EPA 
has  emphasized  and  will  continue  to 
emphasize  the  importance  of  toxics 
control  programs,  and  today's 
regulations  reflect  the  priority  that  EPA 
believes  is  appropriate  for  these 
programs. 

EPA  is  adding  this  criteria  to 
S  t23.63(a)  because  it  is  essential  for  all 
authorized  states  to  operate  effective 
toxics  control  programs.  An  adequate 
state  regulatory  program  for  developing 
water  quality-based  effluent  limits  in 
NPDES  permits  should  be  an  integral 
part  of  each  approved  state's  NPDES 
program. 

B.  Identification  of  Waters 

Section  m.A  of  this  preamble 
discussed  the  rules  for  strengthening 
EPA's  ongoing  surface  water  toxics 
control  program.  The  remainder  of  this 
preamble  discusses  the  requirements  of 
section  304(1)  of  the  CWA  and  how  EPA 
is  incorporating  these  requirements  into 
EPA's  toxics  control  program.  This 
section  (III.D)  discusses  how  EPA  and 
the  states  will  administer  the  listing 
requirements  of  section  304(1). 


1.  Description  of  the  Four  Lists 

The  four  lists  required  by  section 
304(1)(1),  paragraphs  (A)(i).  (A)(ii),  (B). 
and  (C)  are  described  below. 

Note.  Both  paragraphs  (A)(i]  and  (B)(i}  use 
the  term  "toxic  pollutants."  however,  EPA  is 
impleme.'Tting  the  section  304())(1)(B)  listing 
and  control  requirements  by  relying  on  the 
priority  pollutants  rather  than  the  thousands 
of  pollutants  potentially  encompassed  by  the 
term  "toxic  pollutants."  (See  Section  II.B  of 
this  preamble  for  further  discussion.)  Also, 
ammonia  and  chlorine  are  not  included 
within  the  terms  "toxic  pollutants,"  "§  307(a) 
toxic  pollutants"  or  "priority  pollutants '  for 
the  purposes  of  section  304(1). 

Paragraph  (A)(i)  of  section  304(1](1) 
requires  a  list  of  these  waters  in  each 
state  which,  after  application  of 
technology-based  effluent  limits, 
"cannot  reasonably  be  anticipated  to 
attain  or  maintain  water  quaUty 
standards  for  such  waters  reviewed, 
revised,  or  adopted  in  accordance  with 
section  303(c)(2)(B)  of  the  CWA,"  due  to 
section  307(a)  toxic  pollutants.  Section 
303(c)(2)(B)  refers  to  the  adoption  by  the 
states  of  numeric  criteria  into  their 
water  quality  standards  for  section 
307(a)  toxic  pollutants.  Therefore,  EPA 
interprets  the  (A)(i)  list  to  include  only 
those  waters  where  water  quality 
standards  with  numeric  criteria  adopted 
under  section  303(c)(2)(B)  for  priority 
pollutants  are  not  achieved,  or  are  not 
expected  to  be  achieved,  due  to  either 
point  or  nonpoint  sources  of  pollution, 
on  or  before  February  4, 1989,  after 
application  BAT,  pretreatment  and  new 
sources  performance  standards.  These 
are  final  water  quality  criteria  which 
have  been  reviewed,  revised  and 
adopted  by  the  state  and  approved  by 
EPA. 

Paragraph  (A)(ii)  of  section  304(l)(l) 
requires  a  list  of  those  waters  within 
each  state  which,  after  the  application 
of  technology-based  effluent  limitations, 
"caimot  reasonably  be  anticipated  to 
attain  or  maintain  that  water  quality 
which  shall  assure  the  protection  of 
public  health,  public  water  supplies, 
agricultiu>al  and  industrial  uses,  and  the 
protection  and  propagation  of  shellfish, 
fish  and  wildlife,  and  allow  recreational 
activities  in  and  on  the  water."  EPA 
interprets  this  to  mean  that  the  state 
must  create  a  comprehensive  list  of 
waters  that  are  impaired  or  are 
expected  to  be  impaired  as  of  February 
4, 1989  by  point  or  nonpoint  source 
discharges  of  toxic,  conventional,  or 
nonconventional  pollutants.  This  list 
should  include  all  waters  not  meeting 
tiie  goals  of  the  CWA  after  the 
application  of  technology-based  effluent 
limitations,  regardless  of  whether  or  not 
a  state  has  adopted  nimieric  criteria 


within  their  water  quality  standards. 
This  includes  all  waters  which  are 
classified  for  uses  that  do  not  meet  the 
"fishable  and  swimmable"  goals  of  the 
Act. 

Paragraph  (B)  of  section  304(l)(l) 
requires  a  list  of  those  waters  witltin 
each  state  for  "which  the  state  does  not 
expect  the  applicable  standard  under 
§  303  of  the  CWA  will  be  achieved  after 
the  requirements  of  sections  301(b),  306. 
and  307(b)  are  met,  due  entirely  or 
substantially  to  discharges  from  point 
sources  of  any  toxic  pollutants  liBted 
pursuant  to  section  307(a)"  of  the  CWA. 
EPA  interprets  this  list  to  include  all 
waters  which  can  not  achieve  or  are  not 
expected  to  achieve,  either  the  numeric 
or  narrative  water  quahty  criteria 
applicable  to  a  priority  pollutant  due 
entirely  or  substantially  to  discharges 
from  point  sources  on  or  before 
February  4, 1989  after  application  of 
BAT,  pretreatment  and  new  source 
performance  standards.  Waters  where 
impairment  is  due  to  discharges  of 
whole  effluent  toxicity  are  included  on 
the  paragraph  (B)  list  only  when  the 
toxicity  is  due  in  whole  or  in  large  part 
to  one  or  more  of  the  priority  pollutants. 
(Waters  where  whole  effluent  toxicity  is 
observed,  but  is  not  attributable  to  a 
priority  pollutant,  are  to  be  included  on 
the  paragraph  (A)(ii)  list.) 

For  all  the  waters  listed  on  the 
paragraph  (B)  list,  the  state  must 
identify  the  point  sources  discharging 
the  priority  pollutant(8)  as  described 
below  the  develop  individual  control ' 
strategies  for  each  point  source.  (See 
section  III.C.  of  this  preamble  for  more 
information  on  individual  control 
strategies.) 

Interpretations  of  the  terms 
"applicable  standard."  and  "due  entirely 
or  substantially  to  discharges  from  point 
sources."  which  appear  in  the  statutory 
language  of  section  304(1)(1)(B),  are 
discussed  in  the  next  section  (section 
III.B.2)  of  this  preamble. 

Paragraph  (C)  of  section  304(1) 
describes  the  fourth  list  required  to  be 
submitted  by  the  states  to  EPA.  It 
requires,  for  each  of  the  segments 
included  on  the  paragraph  (B)  list  "a 
determination  of  the  specific  point 
sources  discharging  any  such  toxic 
pollutant  which  is  believed  to  be 
preventing  or  impairing  such  water 
quality  and  the  amount  of  each  such 
toxic  pollutant  discharged  by  each  such 
source."  EPA  interprets  this  paragraph 
to  mean  that  for  each  water  on  the 
paragraph  (B)  list,  the  state  must  list 
each  point  source  within  its  jurisdiction 
that  is  discharging  the  priority' 
pollutant(s)  to  the  water  which  is  listed, 
and  the  amount  of  each  priority 
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pollutant  discharged  by  each  such 
source.  Individual  control  strategies 
(ICSs)  are  to  be  prepared  for  each  point 
source  discharger  on  the  paragraph  (C) 
list. 

Some  commenters  maintained  that 
individual  control  strategies  are 
required  for  all  three  lists  of  waters  to 
be  developed  under  section  304(1),  and 
that  EPA's  interpretation  that  ICSs  are 
only  required  for  the  paragraph  (B)  Ust 
of  waters  is  contrary  to  Congressional 
intent.  The  statutory  language  indicates 
that  individual  control  strategies  must 
be  developed  which  will  produce  a 
reduction  of  point  source  discharges  of 
section  307(a)  toxic  pollutants  in  order 
to  achieve  applicable  water  quality 
standards  within  three  years  of 
establishment  of  the  strategy.  In  order 
for  such  point  source  controls,  in 
combination  with  "existing  nonpoint 
source  controls."  to  effectively  achieve 
water  quality  standards,  there  is  an 
implicit  assumption  that  such  waters  are 
capable  of  achieving  or  making 
significant  progress  toward  achieving 
water  quality  standards  primarily  by 
controlling  point  sources  of  section 
307(a)  toxic  pollutants.  Such  a  scenario 
corresponds  to  the  paragraph  (B)  hst  of 
waters,  and  therefore  support  EPA's 
interpretation  that  the  ICS  requirement 
applies  only  to  the  paragraph  (B)  list. 
However,  like  ICSs,  permits  for  any 
point  source  discharges  to  waters  on  the 
paragraphs  (A)(i)  and  (B)  lists  must  still 
include  effiuent  limits  to  attain  and 
maintain  water  quality  standards  for  all 
parameters  of  concern  including  toxic 
pollutants,  through  the  permits  are  not 
subject  to  the  compliance  dates  of 
section  304(1). 

Note  that  every  state,  as  defined  by 
EPA  at  40  CFR  122.2.  is  required  to 
submit  lists  of  waters,  sources  and 
amoimts  whether  or  not  the  state  is 
authorized  by  EPA  to  administer  the 
NPDES  program. 

Some  commenters  asked  EPA  how  to 
assess  whether  to  list  waters  on  the 
paragraph  (B)  list  which  have  point 
soiu^es  which  do  not  yet  meet  either 
existing  permit  limits  derived  from 
technology-based  standards  under 
section  301(b) ,  306  and  307(b)  of  the 
CWA,  or  do  not  yet  have  such  permit 
limits.  EPA  requires  the  state  to  list  any 
water  that  was  not  meeting  its 
applicable  water  quality  standards  by 
February  4, 1989  on  one  or  more  of  the 
lists  of  waters  described  above,  as 
appropriate. 

The  only  exception  to  this 
requirement  is  provided  when  a  state 
demonstrates  that  enforceable  permit 
limits  derived  from  technology-based 
standards  will  bring  the  water  into 
compliance  with  applicable  water 


quality  standards.  However,  EPA 
expects  that  where  compliance  with 
technology-based  limits  cannot  be 
expected  within  three  years  of  the 
preparation  of  the  list,  there  will  be  too 
much  uncertainty  in  the  determination 
of  whether  the  limits  are  adequate  to 
achieve  water  quality  standards  in  order 
to  demonstrate  to  EPA  that  the  water 
should  not  be  Usted. 

If  the  existing  permit  limits  are  based 
on  water  quality  standards  and  those 
limits  are  not  yet  achieved  as  of 
February  4, 1989  due  entirely  or 
substantially  to  discharges  from  point 
sources,  the  water  should  be  included 
on  the  paragraph  (B)  list.  These  waters 
qualify  for  the  paragraph  (B)  liat  even  if 
the  permit  has  a  compliance  schedule  to 
achieve  water  qualitj'  standards  on  or 
before  June  4, 1992.  In  these  cases  it  may 
not  be  necessary  to  modify  these 
existing  limits  or  schedules  in  the  permit 
to  meet  the  compliance  deadlines  of 
section  304(1),  and  the  existing  permit 
may  qualify  as  an  ICS.  However,  the 
waters  and  point  sources  must  be  listed 
and  the  permit  authorify  must  still 
review  the  existing  permit,  exercise  its 
judgment  to  decide  if  the  existing  water 
quality-based  limits  will  meet  the 
section  304(1)  compliance  dates,  and 
revise  the  liinits  if  necessary. 

2.  Explanation  of  Terms  Used  in  section 
304(1)(1)(B) 

Paragraph  (B)  of  section  304(1)(1) 
introduces  two  terms  that  EPA  believes 
need  further  interpretation  and 
explanation  to  ensure  consistency  ih 
implementing  this  paragraph.  These 
terms  are  "applicable  standard,"  and 
"due  entirely  or  substantially  to 
discharges  from  point  sources." 
Paragraphs  130.10(d)  (4)  and  (5)  of 
today's  amendments  contain  these 
interpretations. 

a.  Applicable  standard.  For  the 
purposes  of  listing  waters  imder 
paragraph  (B)  of  section  304(1)(1).  in 
paragraph  130.10(d)(4)  EPA  interprets 
the  "applicable  standard"  to  mean 
ntuneric  criteria  promulgated  within 
state  water  qualify  standards  for 
priorify  pollutants.  Where  a  state 
numeric  criterion  for  a  priorify  pollutant 
is  not  promulgated  in  state  water  qualify 
standards,  for  the  purposes  of  listing 
waters  under  section  304(1),  "appUcable 
standard"  means  the  state  narrative 
water  qualify  criteria  to  control  toxic 
pollutants  (e.g.  "no  toxics  in  toxic 
amoimts").  These  state  narrative  water 
qualify  criteria  can  be  interpreted,  on  a 
chemical-by-chemical  basis,  by  applying 
a  proposed  state  numeric  criterion,  or  an 
explicit  state  policy  or  regulation  for 
interpreting  the  narrative  criterion,  or  an 
EPA  water  qualify  criterion  pubUshed  in 


EPA's  water  qualify  criteria  guidance 
documents,  supplemented  by  other 
relevant  information.  Other  relevant 
information  may  include,  for  example 
EPA's  Integrated  Risk  Information 
System  (IRIS)  database  (see  EPA 
document  EPA/600/8-86/032),  local 
exposure  assessments,  and  other  site- 
specific  information.  Among  these 
alternative  interpretations  of  narrative 
criteria,  EPA  will  give  substantial 
deference  to  a  proposed  state  numeric 
criterion,  or  an  explicit  state  policy  or 
regulation  where  the  interpretation  will 
fully  protect  the  designated  uses.  In  the 
absence  of  any  such  acceptable  state 
interpretations  which  protect  the 
designated  uses,  an  EPA  national  water 
quahfy  criterion  must  be  used  for 
interpreting  tiie  state's  narrative  water 
quality  criteria,  supplemented  with  other 
relevant  information  as  described 
above. 

Many  commenters  objected  to  the 
proposal  to  use  national  water  quality 
criteria  to  interpret  the  state's  narrative 
water  quaht>'  criteria  for  the  purposes  of 
listing  waters  under  section  304(1)(1)(B). 
To  make  it  clear  that  EPA's  intent  is  not 
to  undermine  or  usurp  state  authorify  to 
develop  water  quality  standards,  but  to 
establish  a  minimum  baseline  for 
screening  waters  to  be  listed.  EPA  has 
added  language  to  today's  preamble  and 
regulation  that  encourages  a  state, 
whenever  possible,  to  rely  on  its 
formally  proposed  or  adopted 
interpretations,  policies,  criteria  and  risk 
levels  as  the  appHcable  standard  for 
listing  purposes  under  section  304(1). 
Only  in  the  absence  of  these  is  EPA 
requiring  the  use  of  EPA  wafer  qualify 
criteria  and  specifying  the  risk  level  to 
be  used.  Furthermore,  EPA  allows  the 
state  to  rely  on  additional  or  more 
recent  representative  scientific  data 
when  available  to  update  the 
information  in  the  EJPA  water  quaUty 
criteria  documents,  such  as  EPA's 
Integrated  Risk  Information  System 
(IRIS)  documents. 

In  the  absence  of  formally  proposed  or 
adopted  numeric  criteria  for  all  of  the 
priority  pollutants  or  exphcit  state 
policies  which  interpret  the  narrative 
water  quality  criteria,  EPA  needs  some 
criteria  or  definition  of  impairment  to 
identify  waters  for  listing.  If  waters  that 
are  exceeding  narrative  criteria  are 
excluded  from  the  paragraph  (B)  list, 
those  states  that  have  not  yet  set 
numeric  water  qualify  criteria  for  the 
priority  pollutants  would  effectively  be 
exempted  from  the  requirements  of 
section  304(1)(1)(B),  despite  the  possible 
presence  of  significant  water  qualify 
problems.  The  section  304(1)  statutory 
language  mandates  that  states  and  EPA 
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move  forward  expeditiously  to  achieve 
water  quality  gcals  and  it  does  not 
provide  relief  from  deadlines  due  to  lack 
of  numeric  criteria  within  state  water 
quality  standards.  One  commenter 
suggested  that  EPA  require  each  state  to 
establish  its  own  numeric  criteria  in 
water  quality  standards  for  the  section 
307(a)  toxic  pollutants  as  part  of  the 
section  304(1)  list  development  process. 
The  CWA  does  not  piovide  time  for 
delay  in  implementing  section  304(1) 
requirements  pending  state  action  to 
establish  their  own  numeric  criteria  in 
water  quality  standards. 

After  identifying  a  water  for  listing  on 
the  section  304{1)(1)(B)  list  by  using  the 
EPA  criteria,  a  state  may  then  use  other 
and  more  site-specific  data  and  criteria 
to  establish  appropriate  permit  limits  in 
the  individual  control  strategies  for  the 
point  sources  on  the  water.  This  process 
is  described  in  S  122.44(d)(1)  of  today's 
rule. 

EPA  received  comments  arguing  that 
EPA  must  incorporate  its  water  quality 
criteria  documents  by  reference  in  order 
to  require  states  to  list  waters  in 
accordance  with  these  docimients.  The 
Administrative  Procedures  Act,  5  U.S.C 
552(a)(1)  and  522(a)(1).  requires  agencies 
to  pubUsh  in  the  Federal  Register  or 
incorporate  by  reference  with  approval 
of  the  Director  of  the  Federal  Register, 
all  "substantive  rules."  EPA  has 
amended  i  130.10(d)(4)  to  allow  states 
to  list  waters  on  the  basis  of  their  own 
interpretations  of  the  state  narrative 
criteria,  and  the  use  of  EPA  water 
quality  criteria  documents  is  cleacly  not 
mandatory.  Therefore,  EPA  is  not 
incorporating  the  criteria  documents  by 
reference  in  today's  rule.  (See  the 
disctission  of  this  issue  in  section  IILA. 
above.) 

Several  commentcrs  asked  if  state 
narrative  water  quality  criteria  apply  to 
all  waters  regardless  of  their  designated 
use.  Narrative  water  quality  criteria 
apply  to  all  designated  uses  at  all  flows 
unless  specified  otherwise  in  a  state's 
water  quality  standards.  It  is  EPA's 
policy  that  no  acutely  toxic  conditions 
may  exist  in  any  state  waters, 
regardless  of  designated  use.  A  state's 
narrative  water  quality  criteria  and 
Interpretations  of  its  narrative  water 
quality  criteria  may  be  more  protective 
than  the  levels  necessary  to  prevent 
acutely  toxic  conditions.  For  more 
information,  please  refer  to  EPA's  Water 
Quality  Standards  Handbook, 
December.  1963. 

One  commenter  requested  that  the 
definition  of  applicable  standard  include 
the  water  quaUty  standards  and 
limitations  established  under  the  Great 
Lakes  Water  Quality  Agreement  of  1978. 
EPA  has  not  incorporated  this  comment 


into  today's  final  rule.  Section 
304(1)(1)(B)  refers  to  the  "applicable 
standard  under  section  303  of  this  Act" 
Section  303  establishes  the  process  for 
state  adoption  of  water  quality 
standards  and,  in  those  situations  where 
tlPA  disapproves  a  state  standard,  it 
establishes  the  process  for  EPA 
promulgation  of  a  water  quality 
standard  for  such  state.  FYovisions  of 
the  Great  Lakes  Water  Quality 
Agreement  are  net  standards  "under 
section  303"  of  the  Clean  Water  Act. 

b.  Due  Entirely  or  Substantially  to 
Discbarges  From  Point  Sources. 
Paragraph  130.10(d)(5)  describes  two 
conditions  that  require  a  water  to  be 
listed  undar  paragraph  (B)  of  section 
304(1)(1)  because  the  applicable  water 
quality  standard  is  not  expected  to  be 
met  "due  entirely  or  substantially  to 
discharges  from  point  sources."  These 
two  conditions  are  listed  below. 

In  making  the  determination  of 
whether  a  water  meets  either  of  these 
conditions,  a  state  should  perform  a 
water  quality  analysis  using  a  design 
flow  specified  in  state  regulation  or 
policy,  or  the  critical  design  flow  as 
established  by  EPA  guidance  or 
regulation  (for  example,  EPA's 
Technical  Guidance  Manual  for 
Performing  Wasteload  Allocations — 
Book  VI,  Design  Conditions — Chapter  I 
Stream  Design  Flow  for  Steady  State 
Modeling.  September  1986  (EPA  440/4- 
87-004).) 

If  a  water  meets  either  of  the 
conditions  below,  after  the  application 
of  the  technology-based  requirements  of 
sections  301(b),  306,  and  307(b),  then  it 
must  appear  on  a  state's  section 
304(1)(1)(B)  list.  (See  discussion  in 
section  lU.B.l  of  this  preamble  on 
apphcation  of  technology-based 
requirements  for  making  listing 
decisions.) 

(a)  Existing  or  additional  water 
quality-based  limits  on  one  or  more 
point  sources  would  result  in  the 
achievement  of  an  applicable  water 
quality  standard  for  a  priority  pollutant 
on 

(b)  The  discharge  of  a  priority 
pollutant  from  one  or  more  point 
sources,  regardless  of  any  nonpoint 
source  contribution  of  the  same 
pollutant  is  sufficient  to  cause,  or  Is 
expected  to  cause,  an  excursion  above 
the  applicable  water  quality  standard 
for  the  priority  ptoUutant 

The  proposed  rulemaking  contained 
three  conditions.  Many  commenters 
objected  to  one  or  more  of  them;  some 
supported  one  or  more  of  them.  The 
Agency  decided  to  revise  conditions  (a) 
and  (b)  slightly  and  delete  condition  (c) 
in  response  to  comments. 


Many  commenters  objected  to  the 
three  conditions  in  the  proposal  because 
the  conditions  do  not  consider  the 
proportion  of  point  source  contributions 
to  nonpoint  source  contributions  and 
thereby  could  require  controls  on  point 
sources  which  may  be  contributing 
relatively  small  amoimts  of  the  pollutant 
of  concern.  Some  commenters  suggested 
EPA  designate  a  specific  percentage  that 
the  point  source  would  have  to 
contribute  in  order  to  be  listed.  EPA 
decided  not  to  revise  the  conditions  in 
response  to  these  comments  becasuse  it 
is  important  whenever  possible  to  bring 
waters  into  compliance  with  water 
quality  standards,  and  if  additional 
controls  on  point  sources  will  do  so, 
then  they  should  not  be  delayed  or 
omitted  due  to  contributions  from 
nonpoint  sources.  Furthermore, 
proportions  are  difficult  to  calculate 
because  they  vary  widely.  For  example, 
rainfall  events  can  change  dramatically 
the  proportion  of  point  and  nonpoint 
source  contributions  by  contributing 
very  large  but  occasional  and  almost 
unpredictable  loads  from  nonpoint 
sources.  However,  to  the  extent  that 
relative  point  and  nonpoint  source 
contributions  can  be  determined,  a  state 
may  make  appropriate  and  cost- 
effective  adjustments  to  respective 
control  requirements  for  nonpoint  and 
point  sources  through  the  total 
maximum  daily  load  and  wasteload 
allocation  processes  established  under 
40  CFR  130.7. 

Many  commenters  objected  to  the 
proposed  conditions  on  the  basis  that 
controls  on  point  sources  may  not 
necessarily  bring  the  water  into 
compliance  with  the  water  quality 
standard  since  the  nonpoint  source 
contribution  alone  can  cause  excursions. 
In  these  cases,  die  commenters  argued 
an  NPDES  permit  would  not  be  able  to 
be  issued  that  meets  EPA's  definition  of 
an  individual  control  strategy.  The 
conditions  were  not  revised  or  deleted 
in  response  to  these  conunents.  In 
essence,  these  comments  suggest  that 
EPA  should  list  waters  on  the  basis  of 
whether  or  not  the  water  quality 
standard  can  be  achieved  within  the 
statutory  framework  of  section  304(1), 
rather  than  on  the  basis  of  the  pollutant 
load  to  the  stream  from  point  sources. 
EPA  believes  that  the  Congressional 
purpose  of  controlling  point  sources 
which  are  substantial  contributors  to  a 
failure  to  meet  water  quality  standards, 
would  be  best  accomplished  by  focusing 
on  the  point  soiu'ce  discharges  to 
particular  waters.  If  EPA  were  to  define 
"due  •  *  *  substantially  to  discharges 
from  point  sources"  to  exclude  waters 
where  the  water  quality  standards 
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cannot  be  met  by  point  source  controls 
alone,  then  the  discharges  to  some  of  the 
most  polluted  waters  may  not  be 
controlled.  Congress  enacted  a 
comprehensive  scheme  to  address 
waters  impaired  by  both  point  and 
nonpoint  sources  of  toxic  pollutants.  At 
the  same  time  that  it  enacted  section 
304(1),  Congress  passed  section  319  to 
address  nonpoint  sources.  When  section 
304(1)(1)(B)  is  read  together  with  section 
319,  EJPA  believes  that  all  waters  not 
achieving  water  quality  standards  for 
priority  pollutants  should  be  listed 
pursuant  to  at  least  one  or  sometimes 
both  sections  of  the  Act.  To  exclude  a 
water  from  the  section  304(1)(1)(B)  list 
because  of  nonpoint  sources  would 
leave  open  the  possibility  of  a  state 
excluding  the  same  water  from  its 
section  319  list  because  of  point  source 
contributions.  The  result  of  such  an 
approach  could  be  that  waters  needing 
both  point  and  nonpoint  source  controls 
to  meet  water  quality  standards  might 
be  excluded  from  both  programs. 

EPA  believes  that  states  should  make 
continuous  progress  toward  the 
attainment  of  water  quality  standards  as 
required  by  the  Act  and  that  controls  on 
the  point  source  contribution  of  a 
priority  pollutant  should  not  be  delayed 
or  omitted  while  awaiting  effective 
controls  on  nonpoint  sources  of  the 
pollutant.  In  cases  where  there  are 
significant  loadings  of  a  toxic  pollutant 
from  nonpoint  sources,  and  effluent 
limits  on  the  point  sources  by 
themselves  may  not  bring  the  water  into 
compliance  witii  the  applicable  water 
quality  standard,  an  ICS  will  satisfy  the 
language  of  section  304(1)(1)(D)  if  the 
effluent  limits  in  the  ICS  are  consistent 
with  a  wasteload  allocation  for  the 
discharger.  (See  section  III.D.l  for 
discussion  on  why  EPA  believes  that 
this  approach  is  reasonable  and 
appropriate.) 

"To  address  commenters  concerns  that 
an  ICS  does  not  address  nonpoint 
sources,  EPA  requires  that  the 
supporting  documentation  for  an  ICS 
show  evidence  that  the  impact  of 
nonpoint  sources  on  the  identified 
segment  has  been  considered  during  the 
preparation  of  total  maximum  daily 
loads  (TMDLs)  and  wasteload 
allocations  (WLAs).  EPA  also 
encourages  permitting  authorities  to 
utilize  all  available  authorities  to  control 
nonpoint  sources,  including  section  319 
of  the  CWA. 

Many  commenters  felt  that  the 
language  in  condition  (c)  in  the  proposed 
rule  was  too  subjective,  vague  and  was 
not  authorized  by  the  statute.  EPA 
agrees  and  has  deleted  condition  (c)  in 
response  to  these  comments. 


In  addition,  EPA  has  deleted  Exhibit 
A  frvm  the  final  rule.  Exhibit  A,  which 
appeared  in  the  proposed  rule,  was  an 
illustration  for  determining  if  the 
concentration  of  a  priority  pollutant  is 
entirely  or  substantially  due  to 
discharges  from  point  sources.  This 
chart  has  been  deleted  since  it  caused 
considerable  confusion  and  because  it 
illustrated  only  seven  of  myriad  possible 
discharge  scenarios,  all  of  which  could 
not  be  illustrated. 

Finally,  the  proposed  word  "initial" 
has  been  replaced  by  the  word 
"existing"  in  final  condition  (a).  EPA 
beUeves  the  word  "iiutial"  is  vague,  and 
the  word  "existing"  more  clearly 
describes  the  situation  where  existing 
limits  on  one  or  more  point  sources,  if 
made  effective,  would  bring  the  water 
into  compUance  with  an  applicable 
water  quality  standard,  and  therefore  it 
should  be  listed  on  the  paragraph  (6) 
list  This  change  does  not  signify  an 
expansion  of  the  listing  requirements, 
but  is  a  correction  in  the  language  which 
makes  it  consistent  with  other  parts  of 
today's  rule.  For  example,  this  change  is 
consistent  with  section  IIl.B.l  of  today's 
preamble  which  clarifies  that  if  the 
water  was  not  meeting  or  was  not 
expected  to  meet  that  water  quality 
standard  on  or  before  February  4, 1989 
due  entirely  or  substantially  to 
discharges  fi^m  point  sources,  it  must 
be  listed  on  the  paragraph  (B)  Ust  even  if 
the  point  sources  on  a  water  already 
have  existing  water  quality-based 
effluent  limitations  designed  to  meet  a 
water  quality  standard.  No  commenters 
requested  this  change  in  the  language, 
but  EPA  believed  it  was  necessary  to 
make  the  correction  for  the  reasons 
stated  above. 

For  the  purposes  of  interpreting  the 
term  "due  entirely  or  substantially  to 
discharges  from  point  sources,"  any 
discharge  which  meets  the  definition  of 
a  point  source  under  40  CFR  $  122.2  must 
be  considered  as  such  for  the  purposes 
of  listing  waters  and  point  sources  under 
section  304fl)(l)(B),  including  discharges 
frtim  combined  sewer  overflows  (CSOs) 
and  discharges  from  stormwater 
outfalls.  In  addition,  water  quality 
impairments  due  to  in-place  sediments 
which  have  been  substantially  or 
entirely  contaminated  or  deposited  by 
priority  pollutant  loadings  currenUy 
being  discharged  &t)m  an  active  and 
operating  point  source  subject  to  section 
402(a)  of  the  CWA.  must  be  Usted  under 
paragraph  (B)  of  section  304(1)  and  the 
discharger  must  be  listed  under 
paragraph  (C).  If  the  sediments  have 
been  contaminated  or  deposited  entirely 
or  almost  entirely  by  nonpoint  sources 
or  by  a  facility  or  site  which  is  no  longer 


in  operation  or  is  abandoned,  and 
therefore  cannot  be  issued  an  NPDES 
permit  EPA  would  not  consider  the 
contamination  to  be  due  to  a  point 
source  when  evaluating  whether  a  water 
should  be  listed  on  the  paragraph  (B) 
list.  EPA  emphasizes  that  the  sediments 
themselves  are  not  considered  point 
sources,  but  the  contamination  or 
deposition  of  them  by  active  and 
operating  industrial  or  municipal 
facilities  is  considered  as  contamination 
that  is  due  to  a  point  source. 

Some  commenters  asked  for 
clarification  on  whether  to  Ust  waters 
based  on  exceedances  of  criteria  in  the 
water  column  or  based  on  biological 
impairment  caused  by  contaminated 
sediments.  Waters  may  be  hsted  on 
either  basis.  The  evaluation  for  listing 
on  the  section  304(1)(1)(B)  list  is  based 
on  whether  there  is  an  excursion  or 
expected  excursion  above  an  applicable 
narrative  or  numeric  criterion  for  a 
priority  pollutant  which  is  designed  to 
protect  the  designated  uses.  If  the 
contaminated  sediment  is  causing 
biological  damage  it  may  be  impairing 
the  designated  uses  of  a  water,  and 
therefore  a  state's  narrative  criteria  for 
toxics  may  be  exceeded.  Or  if  the 
sediment  is  releasing  a  priority  pollutant 
back  into  the  water  column  in  amounts 
that  exceed  the  allowable 
concentrations,  the  state's  numeric 
criteria  is  being  exceeded.  In  either  of 
these  situations,  the  waters,  as  well  as 
the  appropriate  dischargers,  should  be 
listed,  if  the  contamination  is  due 
entirely  or  substantially  to  point 
sources. 

Some  commenters  thought  that  EPA 
intended  states  to  list  waters  where  the 
sediment  is  contaminated  due  entirely 
or  almost  entirely  to  nonpoint  sources  or 
inactive  point  source  dischargers.  EPA 
does  not  intend  this.  Also,  EPA  did  not 
intend  to  suggest  in  the  proposed  rule, 
as  some  commenters  beheved,  that  if 
there  is  a  water  quafity  problem  due  to 
in-place  sediments  which  have  been 
contaminated  entirely  or  almost  entirely 
by  an  abandoned  or  inactive  point 
source  or  by  nonpoint  sources,  that  the 
water  must  be  listed  if  there  is  any 
active  point  source  of  the  same  priority 
pollutant  The  water  would  only  be 
listed  if  the  active  point  source  is 
entirely  or  substantially  contributing  to 
or  causing  the  sediment  contamination, 
which  is  in  tiun  impairing  the  uses  of  the 
water.  Thus,  for  listing  purposes,  EPA  is 
treating  dischargers  which  are 
contaminating  sediments  in  the  same 
marmer  as  other  dischargers. 

When  a  state  evaluates  whether  a 
water  is  impaired  "due  entirely  or 
substantially  to  discharges  from  point 
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sources,"  the  evaluation  must  be  based 
only  on  the  contribution  of  one  priority 
pollutant  at  a  time  from  the  point 
sources,  and  only  for  priority  pollutants. 
Therefore,  a  water  quality  problem  due 
to  a  pollutant  which  is  not  a  priority 
pollutant  may  not  be  taken  into  account 
when  determining  whether  a  water 
should  or  should  not  be  listed  on  the 
paragraph  (B)  Ust  for  priority  pollutants. 
For  example,  if  a  water  does  not  meet 
the  water  quality  criterion  for  chromium 
(a  priority  pollutant]  from  point  source 
contributions,  nor  does  it  meet  the  water 
quality  criterion  for  pH  (a  conventional 
pollutant)  from  either  point  or  nonpoint 
sources,  the  state  must  still  list  this 
water  on  the  (B)  Ust,  because  of  the 
chromium  point  source  contribution. 
Even  though  a  water  may  still  not  meet 
its  designated  uses  due  to  another 
pollutant  EPA  does  not  want  the  states 
to  delay  controlling  a  priority  pollutant 
uf  concern  from  a  point  source.  (As  a 
matter  of  policy,  EPA  urges  states  to 
attach  the  same  priority  to  the 
identification  and  control  of  all  non- 
priority  pollutants  of  concern.) 

One  commenter  expressed  concern 
about  being  able  to  develop  ICSs  for 
combined  sewer  overflows  and 
stormwater  outfalls.  EPA  acknowledges 
that  %vriting  permits  for  these  sources 
may  be  di^cult.  However,  ease  in 
wTiting  the  individual  control  strategy  or 
abihty  to  meet  appropriate  permit  limits 
is  not  the  basis  for  hsting  waters  and 
point  sources  under  section  304(1). 
Another  commenter  contended  that 
under  section  402  of  the  CWA  urban 
stormwater  discharges  do  not  have  to 
neet  permit  limits  until  1994  at  the 
earliest  EPA  disagrees.  Section 
<02(p)(2)(E)  of  the  CWA  states  that  "[a] 
discharge  for  which  the  Administrator 
or  the  State  determines  that  the 
stormwater  discharge  contributes  to  a 
violation  of  a  water  quality  standard  or 
is  a  significant  contributor  of  pollutants 
t?  water*  of  the  United  States"  is 
exempted  from  the  general  rule  that  EPA 
or  the  state  cannot  require  a  permit  for 
stormwater  discharges  prior  to  October 
1. 1992.  Stormwater  discharge*  hsted 
pursuant  to  section  304(1)  qualify  for  this 
exemption.  Furthermore.  Congress  did 
not  specifically  exempt  any  categories 
of  point  sources  from  the  requirements 
of  section  304(1). 

3.  Preparation  and  Review  of  the  Lists 

The  CWA  requires  the  states  to  have 
submitted  the  four  section  304(l)(l)  lists 
to  EPA  for  review  and  approval  on  or 
before  February  4. 1988.  Paragraphs 
130.10(d)(l)-(3).  promulgated  as  part  of 
EPA's  interpretive  rule  for  the  Water 
Quality  Act  on  January  4, 1989  (Federal 
Register  Vol.  54  No.  2  at  216)  ah«ady 


require  this  submisaion,  along  with  the 
requirranent  that  these  lists  be  reviewed 
and  approved  or  disapproved  by  EPA. 

In  addition  to  paragraphs  (4)  and  (5) 
discussed  above,  today's  rules  also  add 
paragraphs  (6)  through  (11)  to  subsection 
130.10(d).  Paragraphs  (6)  and  (7) 
describe  the  data  that  each  state  must 
use  in  developing  the  lists,  and  the 
documentation  that  each  must  provide 
to  EPA  when  submitting  lists  to  EPA. 
Paragraph  (8)  describes  the  basis  up>on 
which  EPA  will  approve  or  disapprove  a 
state's  lists.  Paragraphs  (6)  through  (8) 
are  discussed  in  this  section  of  the 
preamble.  New  paragraphs  (9),  (10)  and 
(11)  discuss  public  notice  and  comment 
procedures  and  are  discussed  in  section 
III.0.2  of  this  preamble. 

a.  Use  of  Existing  and  Readily 
Available  Data.  Because  EPA  believes 
that  states  should  build  on  the  work  that 
has  already  been  done  in  the  continuous 
process  of  assessing  water  quality, 
today's  amendments  allow  states  to  use 
existing  and  readily  available  data 
when  they  develop  their  lists.  Alsa  the 
ambitious  deadlines  of  the  CWA  require 
EPA  to  forgo  a  requirement  for  lengthy 
monitoring  designs  and  extensive 
collection  of  new  data  and  to  rely  on 
existing  and  readily  available  data.  The 
regulation  which  allows  states  to  rely  on 
existing  and  readily  available  data 
appears  in  proposed  paragraph 
130.10(d)(6). 

To  assist  states  in  deciding  what 
existing  and  readily  available  data  they 
should  rely  on,  EPA  is  designating 
sixteen  categories  of  waters  about 
which,  as  a  minimum,  each  state  must 
assemble  and  evaluate  all  existing  and 
readily  available  data.  These  categories 
of  waters  are  described  in  paragraph 
130.10(d)(6).  EPA  considers  the  existing 
and  readily  available  information  and 
data  about  the  categories  of  waters 
described  in  paragraph  130.10(d)(6)  to  be 
the  minimum  data  and  information  that 
a  state  must  assemble  and  evaluate 
when  preparing  lists  in  order  for  EPA  to 
have  an  adequate  basis  to  approve  or 
disapprove  the  lists.  States  should 
obtain  any  other  additional  data  and 
information  needed  to  identify  and 
determine  as  accurately  as  possible 
which  waters  and  point  sources  to  hst. 

These  categories  reflect  what  EPA 
considers  to  be  the  minimum  existing 
and  readily  available  water  quality  data 
and  information  that  a  state  and  EPA 
can  reasonably  obtain  This  existing 
data  includes  data  that  states  should 
have  developed  in  the  course  of 
reviewing  and  revising  water  quality 
standards,  evaluating  needs  for 
technology-based  or  water  quality- 
based  controls,  developing  total 


maximum  daily  loads  (TMDLs), 
wasteload  allocations  and  load 
allocations  (WLAs/LAs),  issuing 
permits,  and  monitoring  to  determine  the 
effectiveness  of  pollution  controls. 
Furthermore,  EPA  is  requiring  that  the 
states  assemble  and  evaluate  this 
minimum  existing  and  readily  available 
data  because  it  encourages  cooperation 
and  communication  among  the  many 
Federal,  state  and  local  government 
agencies  and  private  organizations  that 
collect  analyze  or  report  water  quahty 
data  and  information. 

EPA  is  requiring  that  these  waters  be 
evaluated  for  the  purposes  of  developing 
the  three  lists  of  waters  required  by 
section  304(1]  because  they  are  either 
waters  which  have  been  reported  by  the 
state  or  other  government  or  private 
sector  agencies  as  failing  to  meet  water 
quality  standards  or  as  having  a  high 
potential  for  not  meeting  water  quality 
standards,  or  they  are  waters  which 
receive  point  source  discharges.  EPA 
believes  that  if  a  state  evaluates  all 
waters  in  these  categories  it  will  identi^' 
virtually  all  waters  that  may  need  to  be 
listed. 

Information  and  data  about  the 
categories  of  waters  described  in 
paragraph  130.10(d)  are  of  two  general 
types.  The  first  is  existing  and  readily 
available  data  and  reports  from  Federal, 
state,  local  and  private  sectors.  The 
second  is  dilution  calculation  results 
generated  by  EPA  and  the  states  for  use 
as  a  screening  tool.  These  two  tj^pes  of 
information  are  discussed  below. 

There  are  many  existing  lists,  reports 
and  assessments  that  provide  valuable 
information  to  states  when  identifying 
and  preparing  lists  of  waters.  New 
paragraph  130.10(d)(6)  designates  the 
minimum  information  and  reports  which 
each  state  must  assemble  and  evaluate 
in  order  to  identify  waters  that  meet  tfte 
section  304(1]  statutory  requirements  for 
listing.  These  include  state  section 
305(b]  reports.  Clean  Lakes 
Assessments,  the  section  319  Nonpoint 
Source  Assessments,  the  National 
Priority  List  prepared  under  CERCLA, 
reports  of  adverse  water  quality 
conditions  by  the  International  joint 
Commission  and  the  Great  Lakes  Water 
Quality  Board,  and  the  Toxic  Chemical 
Release  Inventory  developed  pursuant 
to  Title  ni  of  the  Si^erfund 
Amendments  and  Reauthorization  Act 
of  1986,  among  others.  Beyond  waters 
identified  by  these  specific  reports,  the 
final  rule  requires  the  state  to  obtain 
any  existing  and  readily  available  data 
about  other  specific  waters  which 
should  be  considered  for  listiitg  on  one 
or  more  of  the  lists  required  by  section 
304(1];  for  example,  waters  where  fishing 
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bans  and  recreational  restrictions  are  in 
effect,  waters  which  have  had  repeated 
fishkills,  and  waters  where  there  are 
waterfowl  or  wildlife  consumption 
advisories  or  bans.  Appendix  B  of  the 
Final  Guidance  for  Implementation  of 
Requirements  under  section  304(1)  of  the 
Clean  Water  Act  as  Amended  (March 
1986]  lists  other  available  data  sources 
that  should  be  consulted. 

A  few  commenters  requested  that 
other  reports  or  sources  of  data  be  cited 
in  the  regulations,  to  ensure  that  the 
states  review  them.  EPA  has  not  named 
these  specific  reports  in  the  regulatory 
language  because  there  are  many 
reports  or  data  sources  that  a  state 
could  use  and  they  can  not  all  be  named 
specifically  in  the  regulations.  However, 
subparagraph  130.10(d](6](xiii)  is  broad 
enough  that  it  includes  any  such  reports 
or  information  sources  that  report  on 
water  quahty.  Also,  EPA  has  mentioned 
many  of  these  reports  suggested  by  the 
commenters  as  examples  of  possible 
data  and  information  sources. 

The  second  general  type  of 
information  that  EPA  is  requiring  that 
the  states  consider,  as  a  minimum,  is 
screening  information  developed  using 
dilution  calculations.  Dilution 
calculations  should  be  conducted  to 
indicate  possible  excursions  above 
numeric  water  quality  criteria  within 
state  water  quality  standards  (or  EPA 
water  quahty  criteria  where  state 
numeric  criteria  are  not  available). 
Dilution  calculations  should  be 
performed  for,  but  not  limited  to,  all 
point  source  discharges  of  priority 
pollutants,  ammonia  and  chlorine  to 
help  identify  waters  and  dischargers  for 
hsting  on  any  of  the  lists.  At  a  minimum, 
waters  with  primary  industrial  major 
and  minor  point  source  dischargers, 
major  pubhcly-owned  treatment  works 
(POTWs),  and  waters  with  other  major 
point  source  dischargers  must  be 
screened  for  expected  excursions  above 
the  water  quahty  criteria  by  performing 
dilution  calculations  using  site-specific 
data,  or,  if  necessary,  data  based  on 
national  estimates.  EPA  emphasizes  that 
to  Ust  a  water  on  the  Paragraph  (B)  list 
the  state  does  not  necessarily  need  to 
have  enough  data  to  indicate  exactly 
which  point  source  or  sources  may  be 
causing  any  observed  or  projected 
criteria  excursions  or  use  impairments. 
It  is  sufficient  that  the  data  indicate  that 
the  applicable  water  quaUty  standards 
are  not  being  achieved  or  are  not 
expected  to  be  achieved  due  entirely  or 
substantiaUy  to  discharges  fi^m  point 
sources.  After  identifying  the  water  for 
listing  on  the  paragraph  (B]  Ust  the  state 
should  then  obtain  as  much  discharger- 
specific  data  as  necessary  to  identify  the 


dischargers  which  may  be  causing  or 
expected  to  cause  the  criteria 
excursions,  and  then  place  these 
dischargers  on  the  paragraph  (C)  Ust 

Where  ambient  data  on  criteria 
exclusions  are  being  used  to  identify 
waters,  the  state  may  use  the  criteria  for 
designated  use  support  outlined  in 
Figure  1  of  EPA's  Guidelines  for  the 
Preparation  of  the  1988  State  Water 
QuaUty  Assessment  section  305(b) 
Report  Figure  1  provides  guidelines  to 
states  in  determining  the  degree  to 
which  waters  are  supporting  their 
designated  uses  based  on  the  fi^quency 
of  criteria  excursions  and  comparison  of 
mean  values  to  criteria. 

Some  commenters  said  that,  reliance 
on  existing  and  readily  available  data 
could  lead  to  inaccurate  or  unreliable 
results  and  that  EPA  should  clarify  that 
states  should  make  their  hsting 
decisions  on  existing  and  readily 
available  accurate  data.  Also,  EPA 
should  aUow  states  to  use  professional 
judgment  in  resolution  of  confUcting 
data.  EPA  expects  the  state  to  determine 
as  much  as  possible  the  accuracy  and 
validity  of  their  existing  and  readily 
available  data  and  information  about 
the  sixteen  categories  of  waters,  or 
about  any  other  waters,  when 
developing  the  Usts.  EPA  does  not 
expect  the  states  to  rely  on  old  or 
inaccurate  data  or  information.  If  the 
state  finds  that  much  of  its  existing  and 
readily  available  data  is  unreUable.  EPA 
strongly  encourages  the  states  to  obtain 
more  current  additional  data  whenever 
possible.  Also,  EPA  expects  states  to 
exercise  best  professional  judgment 
when  faced  with  conflicting  data. 

Some  commenters  felt  that  requiring 
the  states  to  use  aU  existing  and  readily 
available  data  about  the  sixteen 
categories  of  waters  was  too 
prescriptive  or  burdensome.  EPA  is 
requiring  the  states  to  examine  the 
categories  in  order  to  ensure  that  aU 
possible  sources  of  existing  and  readily 
available  data  are  considered.  It  may  be 
that  a  state  has  found  that  a  particular 
category  of  data  is  unsuitable  for  use.  To 
accommodate  this  situation,  the 
regulations  provide  that  the  state  submit 
its  reasons  for  a  decision  not  to  evaluate 
any  particular  category  of  waters.  If  a 
state  demonstrates  to  EPA  that  it  has 
reviewed  aU  existing  and  readily 
available  data  about  the  sixteen 
categories  as  appropriate,  it  can  reduce 
the  "second-guessing"  by  EPA,  which 
some  commenters  were  concerned 
about  when  EPA  reviews  the  Usts. 

EPA's  intent  in  requiring  that  states 
review  and  evaluate  at  a  minimum  all 
existing  and  readily  available  data  on 
the  sixteen  categories  of  water  in 


paragraph  130.10(d],  is  to  be  sure  that 
EPA  and  the  states  cast  a  broad  net  in 
the  Ust  development  and  review 
process.  The  states  are  expected  to 
review  and  evaluate  these  data  for 
accuracy  and  rehabiUty,  determine 
which  waters  are  candidates  for  Usting. 
and  then  review  and  evaluate  and 
gather,  if  necessary,  more  site-specific 
data  on  these  candidates  in  order  to 
make  their  final  Usting  decisions.  In 
short  these  categories  of  waters  are  the 
minimum  beginning  universe  of  waters 
which  states  should  evaluate  for  waters 
qualified  for  the  section  304(1)  lists. 
"These  latter  would  be  the  waters  that 
the  data  and  information  show,  after 
assurance  of  its  reUabiUty  and  the  use  of 
professional  judgment  cannot 
reasonably  be  anticipated  by  the  state 
to  attain  or  maintain  appUcable  water 
quaUty  standards  as  described  in 
section  304(l](l)  of  the  CWA. 

b.  Documentation  of  Data  and 
Methodologies.  Paragraph  130.10(d)(7) 
requires  that  each  state  submit  to  EPA. 
together  with  its  lists  of  waters  and 
sources,  documentation  of  aU  data  and 
methodologies  used  by  the  state  to 
develop  the  lists. 

Subparagraph  (i)  of  (d)(7]  requires 
each  state  to  submit  a  description  of  the 
methodology  used  by  the  state  to 
develop  each  of  the  Usts  of  waters  and 
point  sources  required  by  section  304(1). 
This  description  of  methodology  should 
include  assumpUons  and  criteria  used 
by  the  state  when  reviewing  and 
analyzing  data  and  information 

Subparagraph  (ii)  requires  the  state  to 
pro\ide  a  description  of  the  data  and 
information  used  by  the  state,  and  to 
specifically  address  which  of  the 
categories  of  waters  described  in 
paragraph  (d)(6)  were  used.  If  a  state 
does  not  assemble  and  evaluate  data 
about  one  of  these  categories, 
subparagraph  (iii)  requires  the  state  to 
provide  the  rational  for  deciding  not  to 
do  so  as  part  of  its  documentation. 

Subparagraph  (iv)  requires  the  state  to 
provide  any  other  information  that  the 
Regional  Administrator  requests  in 
order  to  review  the  state's  submission  of 
lists.  SpecificaUy,  subparagraph  (iv) 
requires  a  state,  if  EPA  requests,  to 
demonstrate  good  cause  for  not 
including  a  water  or  discharger  on  one 
or  more  of  the  required  section  304(l)(l) 
lists. 

"Good  cause"  may  include,  but  is  not 
limited  to,  the  following: 

•  More  recent  or  more  acciu'ate  data, 

•  More  accurate  water  quality 
modeling. 
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•  Flaws  in  the  ori^al  analysis  that 
led  to  the  water  bein^j  identifled  in  one 
of  the  categories,  or 

•  Changes  in  conditions,  e.g.,  new 
control  equipment,  or  elimination  of 
discharges. 

These  above  documentation 
requirements  are  necessary  because  a 
Regional  Administrator's  office  may  not 
maintain  all  the  available  water  quality 
and  discharger  data  for  all  of  its  states. 
Therefore,  part  of  the  review  by  EPA  of 
a  state's  submission  must  necessarily 
include  a  review  of  the  data, 
assumptions  and  criteria  used  by  the 
state  for  listing  waters  and  point  sources 
to  ensure  that  they  are  consistent  with 
the  statutory  and  regulatory 
requirements  for  listing.  For  example,  a 
state's  documentation  should  reflect  that 
the  state  considered  stormwater  outfalls 
as  a  point  source  when  determining 
whether  a  water  is  imparied  due  entirely 
or  substantially  to  discharges  from  point 
sources. 

Some  commenters  said  that  EPA's 
request  for  documentation  in 
§  130.10(d)(7)  is  burdensome  and 
without  statutory  authority.  Section 
304(1)  requires  EPA  to  review  and 
approve  or  disapprove  each  state's  lists. 
(See  section  mJ).  of  this  preamble 
which  discusses  in  detail  EPA's 
authority  to  approve  and  disapprove 
lists.)  EPA  remains  convinced  that  in 
order  to  review  a  state's  lists 
adequately,  the  Agency  must  know  on 
what  basis  the  state  made  its  decisions 
to  list  or  not  list  waters  and  point 
sources,  and  must  be  able  to  review  all 
existing  and  readily  available  data  and 
information  used  for  those  decisions. 
Because  this  information  is  crucial  to 
EPA's  review  of  a  state's  lists,  the 
Agency  does  not  view  these 
requirements  to  supply  documentation 
on  methodologies,  criteria  and 
assumptions  as  overly  burdensome  and 
did  not  revise  the  regulatory  language  as 
commenters  requested.  In  addition, 
because  the  state  or  EPA  must  provide 
adequate  public  participation  for  these 
lists,  the  state  should  be  documenting  its 
decisions  and  mothodologies  for  this 
purpose.  Therefore  these  requirements 
to  develop  and  submit  documentation 
should  not  represent  a  significant 
additional  burden  to  the  states. 

Two  commenters  requested  that  the 
language  in  S  130.10(d)(7)(iv)  which 
allows  the  Regional  Administrator  to 
request  any  other  additional  information 
be  revised  to  restrict  the  Regional 
Administrator  to  requesting  information 
that  is  reasonable,  necessary  or 
pertinent  to  determine  the  adequacy  of 
the  state's  lists.  EPA  agrees  with  this 
comment  and  has  incorporated  it  into 
the  regulatory  language  at  subparagraph 


130.10(d)(7)(iv).  Some  conunenters  felt 
that  the  "good  cause"  language  in  this 
section  is  essentially  "second-guessing" 
the  state  and  is  burdensome  to  the  state. 
EPA  relies  on  its  rationale  for  requesting 
documentation,  discussed  above,  for  its 
decision  not  to  revise  this  language 
pursuant  to  these  comments.  In  addition, 
EPA  views  the  procedure  for  a  state  to 
submit  additional  information  as  a  way 
to  ensure  that  EPA  does  not  disapprove 
a  state's  decisions  that  are  founded  on 
an  adequate  basis.  EPA  emphasizes  that 
a  state  does  not  have  to  automatically 
submit  "good  cause"  when  submitting 
its  lists  to  EPA  for  review,  but  only 
when  the  Regional  Administrator 
requests  such  information  on  specific 
waterbodies  or  dischargers. 

c.  Review  of  Lists  by  EPA.  Section 
304(1)  requires  that  all  states  submit  all 
four  lists  described  above  to  EPA  no 
later  than  February  4, 1969.  Upon 
receiving  the  lists  from  each  state,  the 
Regional  Administrator  is  required  to 
review  tmd  then  approve  or  disapprove 
each  state's  lists.  Lf  a  state  fails  to 
submit  a  list  or  if  a  state  submits  an 
inadequate  list,  then  EPA  must  either 
entirely  or  partially  disapprove  the  list. 
Section  304(1)(2)  gives  EPA  120  days  to 
approve  or  disapprove  a  state's  list  and 
where  EPA  entirely  or  partially 
disapproves  a  state's  list.  EPA  will,  in 
cooperation  with  the  state,  develop  the 
final  list. 

In  order  for  EPA  to  complete  its 
review  of  a  state's  lists,  the  state  must 
have  met  the  data  and  documentation 
requirements  in  proposed  paragraphs  (6) 
and  (7).  The  Regional  Administrator  will 
approve  each  list  if  the  state  has  met  the 
regulatory  requirements  for  listing  under 
40  CFR  130.10,  and  disapprove  each  list 
that  does  not 

If,  after  reviewing  the  state  lists, 
available  data  and  any  required 
documentation,  the  Regional 
Administrator  is  satisfied  that  the  state 
has  identified  and  appropriately  listed 
all  waters,  then  EPA  will  approve  the 
lists.  (See  Section  m.D  of  this  preamble 
for  a  detailed  discussion  of  review  and 
approval  and  disapproval  of  lists  and 
individual  control  strategies.) 

Some  commenters  asked  whether  EPA 
is  intending  to  apply  these  requirements 
to  lists  submitted  before  the  final  rule 
becomes  effective,  and  argued  that  to  do 
so  would  be  to  apply  the  regulation 
retroactively,  which  is  prohibited.  The 
regulations  promulgated  today  will 
apply  to  all  Regional  decisions  issued 
after  the  effective  date  of  today's  rule. 
EPA  does  not  view  this  as  applying  the 
regtilations  retroactively.  Rather,  EPA  is 
applying  the  criteria  for  review  of  hsts 
to  decisions  it  makes  in  the  future. 


Some  commenters  asked  EPA  to 
include  in  today's  rule  a  procedure  for 
removing  waters  or  point  sources  from 
the  section  304(1)  lists.  Listing  of  waters 
and  point  sources  under  section  304(1)  is 
a  one-time  activity.  Therefore,  it  is 
uimecessary  to  develop  regulations  for 
removing  waters  and  point  sources  from 
a  list.  The  public  comment  and  review 
period  provided  by  EPA  or  the  state 
provides  opportunity  for  waters  or  point 
sources  to  be  deleted  from,  or  added  to, 
a  list. 

C.  Individual  Control  Strategies 

In  addition  to  the  four  lists  required 
by  section  304(1)(1),  the  states  must 
prepare  and  submit  to  EPA  an 
individual  control  strategy  (ICS)  for 
each  point  source  on  the  (C)  list.  This 
section  describes  what  EPA  will 
approve  as  an  ICS. 

On  January  4, 1989,  EPA  codified 
sections  304(1)(1)(D).  304(1)(2),  and 
304(1)(3)  of  the  CWA  into  a  new  section 
in  Part  123—5  123.46.  Section  123.46(a) 
requries  the  states  to  submit  ICSs  to 
EPA  on  or  before  February  4, 1989,  and 
S  123.46(b)  requires  EPA  to  approve  or 
disapprove  the  ICSs  by  June  4, 1989. 

Today's  rules  add  new  paragraphs 
(c)-(f)  to  S  123.46.  Paragraph  (c)  defines 
an  ICS.  Paragraph  (d)  .^escribes  the 
petitions  submitted  under  section 
304(1)(3).  Paragraph  (e)  describes  the 
procedures  EPA  will  use  to  approve  or 
disapprove  ICSs,  and  paragraph  (f) 
establishes  the  criteria  that  EPA  will  use 
to  evaluate  an  ICS. 

Today's  regulations  also  re- 
promulgate  S  123.46(a).  EPA  originally 
promulgated  this  regulation  on  January 
4, 1939,  but  it  is  necessary  to  amend  this 
language  so  the  regulation  more 
accurately  reflects  EPA's  approach  for 
implementing  section  304(1).  The  new 
language  clarifies  that  an  ICS  is  required 
for  each  point  source  under  section 
304(1)(1)(C)  rather  than  each  water 
segment  identified  under  section 
304(1)(1)(B). 

1.  Description  of  an  Individual  Control 
Strategy 

Section  304(1)(1)(D)  provides  that  an 
individual  control  strategy  must  "*  *  * 
produce  a  reduction  in  the  discharge  of 
toxic  pollutants  from  point  sources 
*  *  •"  identified  under  section 
304(1)(1)(C),  which  is  "*  *  *  sufficient,  in 
combination  with  existing  controls  on 
point  and  nonpoint  sources  of  pollution, 
to  achieve  the  applicable  water  quality 
standard  as  soon  as  possible,  but  not 
later  than  three  years  after  the  date  of 
the  establishment  of  such  strategy." 
These  elements  of  an  individual  control 
strategy  are  codified  at  40  CFR  123.46(a). 
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Today's  regulations  define  an  ICS  as  a 
final  NPDES  permit,  a  draft  NPDES 
permit  with  a  schedule  for  issuing  a  final 
permit,  or,  for  an  on-site  response  action 
under  CERCLA,  the  decision  document 
for  the  response  action.  EPA  received 
many  comments  on  the  definition  of  an 
ICS.  The  following  preamble  discussion 
responds  to  these  comments  and 
clarifies  some  aspects  of  the  definition. 

EPA  has  determined  that  for  point 
source  discharges  to  meet  the 
requirements  of  section  304(1),  an  ICS 
must  consist  of  a  draft  or  final  NPOES 
permit  for  each  point  source  on  the  (C) 
list  plus  supporting  documentation  that 
the  permit  has  adequately  considered 
the  impact  from  other  discharges  on  the 
identified  segment  ICSs  are  required  for 
both  currently  permitted  discharges  and 
for  point  sources  identified  on  the  (C) 
list  that  do  not  have  NPDES  permits.  A 
sufficient  ICS,  therefore,  consists  of  the 
controls  for  each  such  point  source 
(NPOES  permit  limitations  and  a 
schedule  for  achieving  such  limitations 
if  they  cannot  be  achieved  upon  permit 
issuance)  and  documentation  which 
shows  that  the  controls  selected  are 
appropriate  and  adequate  [i.e.,  fact 
sheets  with  information  on  total 
maximum  daily  loads  and  wasteload 
allocations).  Enforcement  orders  and 
consent  decrees,  by  themselves,  are  not 
adequate  substitutes  for  ICSs.  However, 
an  enforcement  order  or  judicial  decree 
based  on  a  final  and  sufficient  NPDES 
permit  may  be  a  part  of  the  supporting 
documentation  for  the  ICS,  provided  the 
ICS  satisfies  all  applicable  provisions  of 
section  304(1)  of  the  CWA. 

EPA  believes  this  is  the  correct 
interpretation  of  the  term  "individual 
control  strategy"  because  paragraph  (D) 
of  section  304(1)(1)  states  that  an  ICS 
must  reduce  discharges  of  toxic 
pollutants  through  "efiluent  limitations 
under  section  402"  of  the  CWA.  Section 
402  of  the  CWA  establishes  the  NPDES 
program,  and  the  effluent  limitations  in 
NPDES  permits  are  the  primary  control 
mechanism  that  EPA  and  the  states  use 
to  reduce  point  source  discharges  of 
pollutants.  By  inserting  a  reference  to 
the  NPDES  program  in  paragraph  (D) 
EPA  believes  that  Congress  intended  for 
an  NPDES  permit  to  be  the  essential 
element  of  an  ICS. 

The  comments  on  EPA's  definition  of 
an  ICS  focused  on  two  issues:  First  an 
ICS  should  include  more  than  just 
NPDES  permits  for  point  sources;  and 
second  an  ICS  should  be  developed  for  a 
water  segment  not  for  each  individual 
point  source.  EPA  considered  these 
comments  but  decided  to  promulgate  the 
definition  unchanged,  for  the  reasons 
discussed  below. 


a.  Types  of  controls.  In  arguing  that  an 
ICS  should  be  broader  than  an  NPDES 
permit  some  commenters  requested  that 
EPA  approve  state  water  quality 
management  plans  as  ICSs.  EPA 
remains  convinced  that  such  plans 
would  not  satisfy  the  requirements  of 
section  304(1)  because  these  plans  are 
not  directly  enforceable  (although  they 
are  binding  on  the  states)  and  therefore 
they  cannot  ensure,  by  themselves,  that 
limitations  will  be  achieved  within  the 
deadlines  of  section  304(1).  This  problem 
of  enforceability  could  be  solved  by 
defining  ICSs  to  include  not  only  the 
plans  but  also  the  permits  necessary  to 
implement  them.  EPA  is  rejecting  such 
an  approach  because  the  two  years 
allowed  by  section  304(1)  for  developing 
ICSs  does  not  allow  for  a  sequential 
listing  of  waters,  development  of  state 
plans  and  development  of  permits  based 
on  the  plans.  To  meet  the  section  304(1) 
deadlines  states  would,  for  the  most 
part,  be  compelled  to  develop  permits 
before  completing  the  planning  process. 
EPA  believes  that  this  suggestion  would 
not  make  good  use  of  the  planning 
process,  and  would  consume  resources 
without  improving  ICSs. 

Several  commenters  argued  that 
EPA's  definition  of  an  ICS  makes  point 
sources  responsible  for  nonpoint  source 
discharges  and  urged  EPA  to  require 
nonpoint  source  controls  as  a  part  of 
ICSs.  EPA  agrees  with  the  commenters 
that  nonpoint  sources  can  be  an 
important  toxics  problem  on  some  of  the 
waters  identified  for  control  under 
section  304(1).  EPA  is  not  incorporating 
nonpoint  source  controls  into  ICSs 
because  EPA  does  not  believe  that 
Congress  gave  EPA  the  authority  to 
impose  nonpoint  source  controls  as  a 
part  of  an  ICS.  The  statute  clearly 
contemplates  the  implementation  of 
ICSs  through  NPDES  permits  (through 
the  reference  to  "effluent  limitations 
imder  section  402"),  which  only  provide 
point  source  controls.  The  legislative 
history  supports  this  interpretation.  See 
Rep.  No.  99-1004,  99th  Cong..  2d  Sess. 
pages  126-130.  Furthermore,  Congress 
added  section  319,  which  addresses 
nonpoint  source  programs,  at  the  same 
time  as  section  304(1).  Section  319 
requires  identification  of  waters  that 
need  nonpoint  source  controls  to  meet 
water  quality  standards,  and  requires 
submission  of  management  programs 
which  identify,  among  other  things, 
methods  for  controlling  nonpoint 
sources  of  pollution.  Because  Congress 
wrote  a  separate  section  for  nonpoint 
source  programs,  EPA  does  not  believe 
that  Congress  intended  for  EPA  to 
establish  a  nonpoint  source  control 
program  under  section  304(1).  As  stated 


in  the  proposal,  EPA  urges  states  to 
implement  nonpoint  source  controls 
wherever  necessary  to  meet  water 
quahty  standards.  To  further  encourage 
nonpoint  source  controls  EPA  interprets 
the  statute's  mandate  to  consider 
"existing  controls  on  point  and  nonpoint 
sources  of  pollution."  section 
304(I)(1)(D),  as  including  nonpoint 
source  controls  that  will  be  in  place  by 
June  of  1992.  (EPA  explains  the  meaning 
of  this  interpretation  more  thoroughly  in 
th§  March,  1988  guidance.) 

Some  commenters  argued  that  EPA's 
definition  of  an  ICS  does  not  account  for 
multiple  discharges  to  a  receiving  water. 
EPA  disagrees.  An  ICS  must  be 
consistent  with  any  total  maximum 
daily  loads  (TMDLs)  for  the  water 
segment  and  wasteload  allocations 
developed  for  the  discharge  (where  the 
wasteload  allocation  is  approved  by 
EPA  pursuant  to  40  CFR  130.7).  An  ICS 
must  also  include  documentation 
indicating  that  a  water  will  meet  all 
applicable  water  quality  standards.  EPA 
believes  this  definition  implements  the 
congressional  desire  for  coordination  in 
the  evaluation  and  control  of  point 
sources  discharging  the  same  pollutants 
to  the  same  water  segments. 

b.  EPA 's  paint  source-based  approach. 
EPA's  definition  of  an  ICS  and  the 
amendments  to  S  123.46(a)  require  an 
ICS  for  each  point  source  on  the  (C)  list. 
Some  commenters  noted  that  section 
304(I)(1)(D)  requires  ICSs  for  "each  such 
segment"  identified  in  paragraph  (B). 
EPA  acknowledges  that  section 
304(1){1)(D)  refers  to  waterbody 
segments.  EPA  considered  defining  an 
ICS  as  the  aggregation  of  all  permits  and 
supporting  documentation  for  a  water 
segment.  EPA  is  not  adopting  this 
expanded  definition  of  an  ICS  because 
congressional  intent  in  enacting  section 
304(1)  is  better  accomplished  by 
retaining  the  proposed  definition.  If 
permits  were  aggregated  to  form  an  ICS 
for  a  water  segment  then  the  ICS  could 
not  be  approved,  and  in  many  cases 
would  not  be  implemented,  until  all 
permits  for  the  water  segment  were 
developed  and  incorporated  into  the 
ICS.  Furthermore,  the  aggregation  of 
permits  would  result  in  the  same  level  of 
control  as  single-permit  ICSs.  Given  the 
deadlines  that  Congress  imposed  in 
section  304(1)  it  is  clear  that  Congress 
established  a  premium  on  expeditious 
attainment  of  water  quality  standards. 
EPA  sees  no  reason  to  delay  an  ICS 
until  all  permits  for  a  water  segment  are 
developed.  In  addition  to  finalizing  the 
proposed  definition,  EPA  is  amending 
§  123.46(a)  to  make  clear  that  ICSs 
should  be  submitted  for  each  point 
source  on  the  (C)  list. 
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EPA  rejected  the  idea  of  creating  a 
new  mechanism  for  controlling  point 
sources  under  section  304(1)  because  a 
new  mechanism  is  not  necessary  to 
implement  section  304(1],  and  the 
deadlines  in  section  304(1)  do  not  allow 
enough  time  to  design,  promulgate  and 
implement  a  new  mechanism  for 
controlling  discharges  of  pollutants  to 
surface  waters. 

In  urging  EPA  to  take  a  segment-based 
approach  some  commenters  argued  that 
such  an  approach  is  necessary  to 
account  for  multiple  discharges  to  a 
water  segment.  However,  an  ICS  must 
be  consistent  with  wasteload 
allocations  and  must  include 
documentation  indicating  that  the 
effluent  limitations  are  sufficient  to  meet 
the  wasteload  allocation.  EPA  believes 
that  these  requirements  implement  the 
congressional  desire  for  coordination 
when  evaluating  and  controlling  point 
sources  discharges  of  the  same  pollutant 
to  the  same  water  segment. 

a  Approval  of  permits  that  are  not  yet 
effective.  Where  a  state  demonstrates 
that  a  final  permit  cannot  be  issued  by 
February  4, 1989,  a  draft  permit  and 
supporting  documentation  may  qualify 
as  an  ICS.  However,  such  a  draft  permit 
must  accompanied  by  a  schedule 
indicating  that  the  final  permit  will  be 
issued  on  or  before  February  4, 1990. 
One  commenter  asked  EPA  to  require  a 
more  burdensome  showing  from  states 
before  allowing  until  February  4, 1990  to 
issue  the  final  permit.  EPA  believes  that 
the  section  3040)  requirement  for 
achieving  controls  as  soon  as  possible 
along  with  a  deadline  for  issuing  a  final 
permit  is  sufficient  to  guide  the  states 
and  regions  in  meeting  the  requirements 
of  section  3O40]. 

EPA's  definition  of  an  ICS  includes 
draft  permits  because  the  description  of 
an  ICS  in  section  304(1)(1)(D)  allows  for 
such  an  interpretation,  and  because  it  is 
unrealistic  to  expect  final  NPDES 
permits  to  be  prepared  for  every  point 
source  on  the  (C)  lists  within  the 
ambitious  deadlines  of  section  304(1). 
Water  quality-based  effluent  limits  can 
be  technically  difficult  to  prepare  and 
are  often  subject  to  extensive  public 
comment  during  the  permit  development 
process.  Today's  proposal  to  include 
draft  permits  in  the  definition  of  an  ICS 
requires  the  permitting  authority  to 
prepare  the  effluent  limitations  required 
by  S  304(1)(1)(D),  but  at  die  same  time, 
gives  the  states  the  necessary  flexibility 
to  meet  the  ambitious  deadlines  of 
section  304(1). 

A  draft  permit  prepared  as  an  ICS 
under  section  304(1)  must  be  issued  as  a 
final  permit  within  one  year  of 
estabhshment  of  the  ICS.  Therefore,  if  a 
state  submits  a  draft  permit  to  EPA  on 


or  before  February  4. 1989.  the  ICS  must 
be  issued  as  a  final  NPDES  permit  on  or 
before  February  4, 1990.  In  the  case  of 
state-issued  ICSs.  the  one  year  time 
period  allows  EPA  to  exercise  its 
authority  under  section  304(1](2)  if  a 
state  fails  to  issue  a  final  NPDES  permit 
within  the  one  year  time  period.  In  the 
case  of  EPA-issued  ICSs.  the  ICS  may  be 
a  draft  permit,  and  like  the  states,  EPA 
would  also  have  up  to  one  year  in  which 
to  issue  a  final  NPDES  permit. 

Some  commenters  argued  that  EPA's 
choice  of  a  one  year  deadline  for  a  state 
to  finalize  draft  permits  was  arbitrary 
and  the  cormection  to  EPA's 
implementation  of  section  304(1)  was  too 
tenuous  to  support  it.  EPA  believes  that 
to  ensure  success  of  the  section  304(1] 
program  no  ICS  should  be 
unconditionally  approved  until  it 
represents  the  state's  final  decision  to 
implement  controls.  If  an  approval 
contingent  upon  a  final  decision  by  a 
state  must  be  subsequendy  disapproved. 
EPA  must  have  sufficient  time  to 
prepare  an  ICS  by  its  deadline  of  June  4. 
1990.  EPA  believes  that  allowing  states 
more  than  one  year  to  issue  final 
permits  would  jeopardize  EPA's  ability 
to  meet  the  section  304(1]  deadlines.  In 
addition,  EPA  believes  that  one  year  is 
sufficient  time  for  the  states  to  develop 
final  permits  from  approved  drafts. 

Where  EPA  approves  a  draft  permit 
as  an  ICS,  EPA's  approval  is 
automatically  conditioned  on  the  state's 
meeting  the  schedule  for  issuing  the 
final  permit.  If  a  state  fails  to  meet  the 
schedule  for  issuing  the  final  permit, 
then  EPA  may  exercise  its  authority  to 
disapprove  the  ICS  and  implement 
section  304(1). 

An  NPDES  permit  usually  becomes 
effective  30  days  after  a  final  decision  to 
issue  or  modify  the  permit  unless  an 
evidentiary  hearing  is  requested  under 
40  CFR  124.74.  Evidentiary  hearings  can 
delay  the  effective  date  of  the  conditions 
challenged  in  the  permit.  Because  these 
potential  delays  could  jeopardize  the 
ability  of  EPA  and  the  states  to  meet  the 
deadlines  in  section  304(1],  and  because 
a  final  permit  reflects  the  final  decision 
of  the  permitting  authority  with  respect 
to  the  permit  EPA  will  accept  a  final 
(but  not  necessarily  fully  effective) 
NPDES  permit  as  an  ICS. 

d,  CERCLA  sites.  As  EPA  noted  in  the 
proposal,  it  is  possible  that  some 
CERCLA  sites  will  be  subject  to  section 
304(1]  because  these  sites  can  be  point 
source  discharges  of  a  priority  pollutant. 
If  a  CERCLA  site  qualifies  for  the  (C)  list 
under  section  304(1),  then  the  site  must 
also  satisfy  section  304(1)(1](D)  relating 
to  ICSs.  including  the  deadlines  in 
section  304(1).  For  "off-site"  response 
actions,  the  CERCLA  site  discharger 


must  obtain  an  NPDES  permit  and  will 
therefore  satisfy  section  304(1)  in  the 
same  way  as  otlier  point  sources  subject 
to  section  304(1)(1)(C).  For  "on-site" 
actions  however,  the  discharger  must 
meet  all  "applicable  or  relevant  and 
appropriate  requirements"  of  the  CWA. 
but  is  exempt  under  section  121  of 
CERCLA  from  the  procedural 
requirements  of  the  NPDES  permitting 
process.  Therefore,  on-site  actions  that 
are  subject  to  section  304(1)  will  satisfy 
paragraph  (D)  of  section  304(1)  through 
compliance  with  applicable  or  relevant 
and  appropriate  requirements  under  the 
CWA,  as  described  in  the  decision 
document  for  that  on-site  response 
action.  Although  EPA  expects  that  there 
will  be  relatively  few  CEKCLA  sites 
subject  to  section  304(1),  EPA 
emphasizes  that  the  ICS  for  any  such 
CERCLA  site  is  subject  to  the  deadlines 
in  section  304(1).  The  proposed  definition 
of  an  ICS  at  \  123.46(c)  includes 
CERCLA  decision  documents  for  on-site 
response  actions. 

e.  Non-approved  states.  A  state  that  is 
not  approved  by  EPA  to  administer  the 
NPDES  program  will  fulfill  its 
obligations  under  section  304(1)(1)(D)  by 
preparing  and  submitting  wasteload 
allocations  to  the  Regional  Offices  for 
EPA  review  and  approval.  Under  the 
NPDES  program,  non-approved  states 
assist  EPA  in  issuing  permits  by 
providing  EPA  vtdth  background 
information,  wasteload  allocations,  and 
certifications  imder  section  401  of  the 
CWA.  EPA  uses  the  wasteload 
allocations  to  prepare  the  NPDES 
permits  for  the  state.  The  role  of  non- 
approved  states  with  respect  to  ICSs 
will  be  the  same  as  their  role  with 
respect  to  NPDES  permits.  Non-         " 
approved  states  are  responsible  for 
preparing  wasteload  allocations  for 
each  point  source  on  the  (C)  list  The 
Regional  Offices  will  prepare  and  issue, 
in  cooperation  with  non-approved 
states,  final  NPDES  permits  in  the  state. 
EPA  received  comments  both  supporting 
and  criticizing  this  interpretation  of  the 
role  of  non-approved  states.  One 
commenter  argued  that  the  minimal  role 
of  non-approved  states  undermines 
EPA's  definition  of  an  ICS  as  an  NPDES 
permit  EPA  disagrees  with  the 
commenter  because  section  304(1](1](D} 
provides  that  individual  control 
strategies  are  to  achieve  reductions  in 
discharges  from  point  sources  "through 
the  establishment  of  effluent  limitations 
under  section  402."  Non-approved  states 
do  not  have  the  authority  to  establish 
effluent  limitations  in  NPDES  permits. 
Therefore,  the  role  of  non-approved 
btates  is  necessarily  different  from  that 
of  approved  states  in  implementing 


Federal  RegistOT  /  Vol.  54.  No.  105  /  Friday.  June  2.  1989  /  Rules  and  Regulations  23889 


section  304(1).  Furthermore,  a  non- 
approved  state's  role  will  not  be 
minimal.  Preparing  WLA's  and 
providing  section  401  certifications 
requires  the  state  to  be  fully  involved  in 
the  preparation  of  an  ICS.  Although 
state  certifications  under  section  401  of 
the  CWA  are  required  for  ICSs,  EPA's 
regulations  at  40  CFR  124.53  provide  that 
a  state  will  be  deemed  to  waive  its  right 
to  certify  under  section  401  of  the  CWA 
if  the  state  fails  to  exercise  this  right 
within  60  days  bom  the  date  that  EPA 
mails  the  draft  permit  to  the  state. 

Section  304(1)  establishes  a  three-year 
deadline  for  achieving  water  quality 
standards,  whereas  section  301(b)(1)(C) 
requires  water  quality  standards  to  be 
met  by  July  1, 1977.  The  different 
deadlines  in  the  two  sections  raise  the 
question  of  how  the  two  sections 
interact.  EPA  believes  that  Congress  did 
not  intend  for  section  304(1]  to  repeal  the 
July  1977  deadline  in  section 
301(b)(1)(C).  Rather,  Congress 
recognized  that  permittees  will  need  a 
reasonable  amount  of  time,  not  to 
exceed  three  years,  to  comply  with  new 
effluent  limits  that  are  necessary  to 
achieve  new  water  quality  standards,  or 
re-interpretations  of  existing  water 
quality  standards.  On  the  otiier  hand, 
there  is  no  indication  that  Congress 
intended  for  section  304(1)  to  be  an 
extension  for  permittees  who  have 
already  failed  to  comply  with  effluent 
limitations.  An  ICS  may  not  extend  a 
compliance  schedule  for  achieving 
effluent  limits  if  the  permittee  has 
already  failed  to  abide  by  the 
compUance  schedule.  Also,  where  new 
effluent  limits  will  require  construction 
or  other  activities  [e.g.  wastewater 
treatment  system  optimization, 
pretreatment  program  implementation, 
etc.]  an  ICS  may  include  a  compliance 
schedule  for  such  activities.  Hie  reason 
for  this  distinction  is  that  section  304(1) 
requires  that  water  quality  standards  be 
met  "as  soon  as  possible."  If  a  permit 
already  includes  a  compliance  schedule, 
then  the  permitting  authority  has 
already  given  the  permittee  a 
reasonable  time  to  comply  with  effluent 
limits  and  therefore  achieve  water 
quality  standards.  Therefore,  where  a 
compliance  schedule  has  not  been  met, 
the  ICS  cannot  extend  the  schedule. 
Rather,  an  enforcement  order  may  be 
required  as  part  of  the  supporting 
documentation  for  the  ICS. 

EPA  received  comments  requesting 
EPA  to  extend  the  deadline  for  - 
compliance  with  the  effluent  limits 
imposed  pursuant  to  section  304(1).  EPA 
does  not  have  the  authority  to  extend 
these  statutory  deadlines.  EPA  does, 
however,  have  the  authority  to  exercise 


its  enforcement  discretion.  The 
following  discussion  explains  the  range 
of  actions  EPA  may  take  in  appropriate 
cases. 

It  is  possible  that  some  permittees 
may  not  meet  the  effluent  limits  on  or 
before  the  deadline  in  section  304(1)  for 
achieving  applicable  water  quality 
standards.  For  example,  the  treatment 
technology  may  not  be  immediately 
available  to  reduce  the  discharge  of  a 
priority  pollutant  to  the  levels  necessary 
to  protect  aquatic  life  and  human  health. 
In  such  cases,  the  NPDES  permit  may 
contain  a  schedule  of  comphance  that 
leads  to  comphance  with  section  304(1] 
and  other  requirements  of  the  CWA. 
(Note,  however,  that  a  schedule  of 
compliance  must  require  compliance  no 
later  than  applicable  statutory 
deadlines.) 

If  the  permittee  does  not  achieve 
effluent  limits  within  the  time  specified 
in  the  permit  (which  must  be  no  later 
than  the  applicable  deadline  in  section 
304(1)],  the  CWA  provides  for  a  range  of 
enforcement  actions.  These  actions  are 
provided  for  in  section  309  of  the  CWA 
and  include  administrative  orders, 
administrative  penalty  orders,  and  civil 
or  criminal  judicial  actions.  The 
appropriate  enforcement  response  is 
determined  on  a  case-by-case  basis.  In 
limited  cases  in  the  past  EPA  has  issued 
administrative  orders  concurrenUy  with 
an  NPDES  permit  where  the  effluent 
limits  are  effective  immediately  upon 
permit  issuance.  Factors  which  are 
considered  when  determining  the 
appropriate  enforcement  response 
include  but  are  not  limited  to:  the 
potential  impact  of  the  discharge  on 
human  health  or  the  environment  the 
compliance  history  of  the  permittee;  and 
any  good  faith  efforts  by  the  permittee 
to  achieve  compliance. 

EPA  recognizes  that  there  may  be 
situations  where  compliance  with 
applicable  water  quaUty  standards  will 
require  ICSs  for  a  number  of  point 
sources  on  a  stream  segment  or  may 
require  nonpoint  source  controls.  More 
than  one  point  source  may  contribute 
the  same  priority  pollutant  to  a 
waterbody  identified  on  the  "B"  list  and 
therefore,  controls  on  only  one  point 
source  may  not  achieve  water  quality 
standards.  In  other  cases  where  there 
are  significant  loadings  of  a  toxic 
pollutant  from  nonpoint  sources,  effluent 
limits  for  the  point  sources,  by 
themselves,  may  not  attain  and  maintain 
applicable  water  quaUty  standards.  (See 
the  discussion  of  the  phrase  "entirely  or 
substantially"  in  section  in.B.2  of  this 
preamble.)  In  these  cases,  it  is  EPA's 
position  that  an  ICS  may  satisfy  the 
language  in  paragraph  (D)  of  section 


304(1).  and  in  8  123.46(c),  (which  require 
the  ICS  to  achieve  water  quality 
standards),  if  the  effluent  limits  for  the 
point  sources  are  consistent  with  a 
wasteload  allocation  for  the  point 
source.  This  approach  allows  the 
permitting  authority  to  develop  an  ICS 
for  each  point  source  that  together  with 
other  point  or  nonpoint  source  controls, 
is  designed  to  attain  and  maintain 
applicable  water  quality  standards.  This 
approach  is  also  consistent  with  EPA's 
existing  surface  water  toxics  control 
program,  in  which  each  point  source  is 
obligated  to  reduce  its  contribution  of  a 
pollutant  according  to  its  wasteload 
allocation.  The  result  of  this  approach 
should  be  substantial  reductions  in  point 
source  contributions  of  priority 
pollutants,  which  is  consistent  with 
Congress'  intent  in  enacting  section 
304(1). 

Where  a  waterbody  on  the  (D)  list  has 
a  significant  nonpoint  source  of  a 
priority  pollutant  that  could  impede 
progress  toward  achieving  water  quality 
standards,  EPA  and  the  states  should 
address  the  nonpoint  source  using  all 
available  authorities  including  state  and 
local  authorities  and  section  319  of  the 
CWA.  (Note  that  where  point  and 
nonpoint  sources  on  the  same 
waterbody  contribute  different  priority 
pollutants,  the  degree  of  nonpoint  source 
contributions  will  not  affect  the  decision 
whether  to  list  the  water  under 
paragraphs  of  section  304(1)(1).  For 
more  information  see  the  discussion  of 
the  (B)  list  in  section  III.B  of  this 
preamble.) 

Nonpoint  source  loadings  are  included 
in  the  process  of  developing  water 
quahty-based  effluent  limits  for  point 
sources  because  nonpoint  sources  are 
considered  when  developing  TMDLs 
and  WLAs  under  section  303(d)  of  the 
CWA.  EPA's  regulations  at  40  CFR  130.2 
require  that  TMDLs  account  for 
nonpoint  source  loadings.  The 
regulations  also  specify  that  TMDLs 
provide  for  "tradeoffs"  between  point 
sources  and  nonpoint  sources,  and  that 
TMDLs  submitted  under  40  CFR  1^30.7 
must  be  approved  by  EPA.  EPA 
emphasizes  that  nonpoint  source 
controls  can  make  significant 
improvements  in  water  quality.  For 
many  waters,  the  most  significant 
sources  of  pollutants  are  nonpoint 
sources.  Nonpoint  source  controls  are.  in 
some  cases,  more  cost-effective  than 
point  source  controls,  and  the 
regulations  at  40  CFR  130.2  provide  that 
the  relative  cost  of  point  source  and 
nonpoint  source  controls  may  be 
considered  (among  other  factors  such  as 
reliability  and  technical  achievabitity) 
when  preparing  TMDLs  for  the  pollutant 
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of  concern.  Where  possible,  EPA 
encourages  the  states  to  use  nonpoint 
source  controls  to  meet  the  objectives  of 
section  304(1)  of  the  CWA  to  the  extent 
that  nonpoint  source  controls  are 
adopted  and  implemented  through 
appropriate  state  and  Federal 
authorities. 

Section  1113^  of  this  preamble 
explains  that  a  waterbody  may  qualify 
for  the  (B)  list  if  the  source  of  the 
priority  pollutant  is  sediment  deposited 
or  contaminated  due  to  the  discharge  of 
an  active  point  source  subject  to  section 
402  of  the  CWA.  For  example,  the 
effluent  from  an  active  point  source 
discharge  may  contain  priority 
pollutants  that  are  deposited  as 
sediments  in  the  receiving  water,  or  the 
effluent  may  contaminate  existing 
sediment  in  the  receiving  water.  In  s\ich 
cases  the  sediment  can  interfere  with 
the  designated  use  of  the  water,  and  the 
releases  can  cause  excursions  above 
other  applicable  water  quality 
standards.  Where  contaminated 
sediment  is  caused  by  an  active  point 
source,  it  is  EPA's  position  that  the 
contamination  should  be  characterized 
as  "due  to  the  discharge  from  a  point 
source".  Several  commenters  said  that 
an  NPDES  permit  could  not  require 
dredging  of  sediments,  and  thct  EPA 
should  not  attempt  to  Mxite  ICSs  for 
these  sources  based  on  contamination  of 
sediments.  Today's  regulations  do  not 
require  this.  Rather.  EPA  is  requiring 
ICSs  to  contain  the  necessary  effluent 
limits  to  prevent  further  contamination 
of  the  sediment  and  water  column.  It  is 
EPA's  goal  that  the  ICSs  for  these  active 
point  sources  achieve  applicable  water 
quality  standrds  within  the  time  frames 
of  section  304(1).  However,  because 
controls  for  in-place  sediments  raise 
unique  problems  for  the  NPDES 
program,  an  ICS  for  such  a  point  source 
should,  at  a  minimum,  prevent 
additional  accumulation  or 
contamination  of  the  sediments  that  are 
the  source  of  the  toxic  pollutant. 

Under  EPA's  interpretation  of  section 
304(1),  all  permits  for  point  sources 
subject  to  section  304(I)(1)(C).  including 
final  or  effective  permits,  must  be 
Included  in  the  review  required  by 
secUon  304(1).  It  is  EPA's  poaition  that 
section  304(1)  gives  EPA  the  authority  to 
reopen  a  permit  before  the  term  of  the 
permit  expires  regardless  of  whether  the 
permit  has  a  reopener  clause. 

EPA's  authority  under  section  304(1)  to 
reopen  final  and  effective  permits  is 
supported  by  the  requirement  that  EPA 
implement  ICSs  where  Q^A 
disapproves,  or  the  state  fails  to  submit 
an  adequate  ICS.  Given  that  ICSs  must 
be  implemented  through  limitations 


under  section  402  the  alternatives  to 
reopening  permits  would  not  necessarily 
meet  the  requirements  of  section 
304(1)(1)(D).  The  alternatives  are:  (1) 
Allow  ICSs  to  be  unenforceable  plans 
that  might  incorporate  limitations  imder 
section  402  at  some  later  time;  (2)  omit 
certain  point  sources  from  the  section 
304(1)  process  because  the  permits  for 
these  point  sources  are  not  due  for 
review  under  40  CFR  123.44;  or  (3)  wait 
until  a  permit  expires  (possibly  after  tlie 
deadlines  in  section  304(1))  to  change  the 
terms  of  the  permit  None  of  these 
alternatives  would  satisfy  the 
requirement  that  ICSs  attain  water 
quality  stEindards  by  the  deadlines  in 
secUon  304(1).  Therefore.  EPA  will 
review,  and  possibly  disapprove  under 
section  304(1),  final  or  effective  permits 
regardless  of  whether  the  permit  has  a 
reopener  clause. 

Some  commenters  thought  it 
inequitable  to  reopen  a  permit  before  it 
expires,  EPA  has  attempted  to  ease  the 
plaiming  problems  created  by  an 
unanticipated  change  in  permit  terms  by 
requiring  that  the  permit  be  in  draft  form 
three  years  before  the  permittee  is 
required  to  comply  witb  the  limits,  and 
in  final  form  two  or  more  years  before 
such  compliance  is  required. 
Furthermore,  the  definition  of  an  ICS  as 
a  draft  or  final  NPDES  permit,  and  the 
use  of  compliance  schedules,  give  the 
permittees  added  flexibility  in  meeting 
the  requirements  of  section  304(1). 

One  commenter  requested  that  EPA 
apply  the  requirements  of  40  CFR  123.44 
(which  describe  the  procedures  for  EPA 
disapproval  of  state-issued  NFDES 
permits)  to  disapproval  of  ICSs  in  order 
to  implement  the  congressional 
requirement  that  EPA  issue  the  ICSs  "in 
cooperation  with  the  state  and  after 
opportunity  for  public  comment"  The 
commenter  seemed  to  indicate  that  EPA 
should  apply  these  processes  before  the 
June  4, 1960  disapproval  of  a  state's  ICS. 
Althou^  EPA  has  solicited  extensive 
informal  cooperation  with  the  states  in 
the  approval/disapproval  process,  EPA 
believes  that  the  formal  requirement  for 
cooperation  with  the  states  applies 
during  EPA's  development  of  an  ICS 
after  disapproval  As  the  following 
discussion  indicates.  EPA  does  not 
believe  that  applying  the  requirements 
of  S  123.44  would  be  the  best  way  to 
incorporate  the  requirement  for 
cooperation  with  the  state  in  the 
development  of  the  ICS. 

As  EPA  stated  in  the  proposal,  to 
Implement  section  304(1),  EPA  will  use 
existing  procedures  where  possible. 
However,  EPA  will  use  the  section  304(1) 
process  where  pre-existing  regiilatory 
procedures  are  inconsistent  with  die 


section  304(1)  review  process.  EPA  is  not 
requiring  compliance  with  S  123.44  (the 
procedures  for  EPA's  objections  to  state 
permits)  because  it  would  be 
inconsistent  with  the  section  304(1) 
review  process.  Section  402  of  the  CWA 
estabUshes  conditions  that  are 
prerequisites  to  EPA's  authority  to  issue 
permits  in  approved  states.  For  example, 
section  402  requires  an  approved  state 
to  submit  a  permit  to  EPA  for  review 
and  requires  EPA  to  object  in  writing 
within  ninetv  days,  as  prerequisites  to 
EPA's  autho.  :ty  to  issue  the  permit 
Altho\igh  the  procedures  under  section 
304(1)  provide  an  equivalent  opportimily 
for  state-EPA  cooperation  in  the 
development  of  permits,  section  304(1) 
also  gives  EPA  the  authority  to  issue 
permits  where  the  state  fails  to  issue 
permits  that  satisfy  section  304(1).  Under 
the  existing  regulations  the  state 
submits  a  proposed  permit  to  EPA,  and 
EPA  then  has  90  days  to  object  to  the 
terms  of  the  permit  After  EPA's 
objection,  the  state  has  90  days  to 
request  a  public  hearing  or  to  re-submit 
the  ]}ermit  to  EPA.  If  EIPA  grants  a  public 
hearing,  the  state  may  re-submit  the 
permit  within  30  days  after  the 
Administrator  issues  the  post-hearing 
decision.  If  the  state  docs  not  re-submit 
the  permit  within  the  time  limits  in 
S  123.44,  the  exclusive  authority  to  issue 
the  permit  passes  to  EPA. 

These  procedures  are  not  appropriate 
for  the  section  304(1)  review  process. 
First  EPA  must  review  final  or  effective 
permits  in  the  ICS  review  process,  not 
just  draft  or  proposed  permits.  Second, 
section  304(1)  gives  EPA  a  deadline  by 
which  to  review  an  ICS,  not  the  90  days 
provided  for  in  S  123.44.  Third,  section 
304(1]  makes  no  provision  for  the  state  to 
re-submit  a  disapproved  ICS.  Rather, 
section  304(1)  directs  EPA  to  work  in 
cooperation  with  the  state  in  preparing 
and  implementing  EPA's  ICSs.  Finally, 
section  304(1)  requires  EPA  to  provide 
for  public  notice  and  an  opportunity  to 
comment  on  the  ICSs,  not  just  an 
opportunity  to  request  a  hearing  as 
provided  under  §  123.44.  Taken  as  a 
whole  the  ICS  review  process  is 
inconsistent  with  the  permit  review 
process  under  S  123.44.  Even  though  EPA 
is  not  requiring  the  use  of  the  procedures 
in  S  123.46.  EPA  is  sensitive  to  the 
commenter's  concern  that  states  be  as 
involved  as  possible  in  the  issuance  of 
any  disapproved  ICS.  EPA  regions  are 
required  to  consult  with  the  state  in  the 
development  of  any  ICSs  by  the 
language  that  was  codified  at 
§  123.4a(a).  Although  EPA  has  a  limited 
time  in  which  to  develop  the  ICS,  EPA 
will  seek  a  partnership  with  the  states  in 
the  process.  If  EPA  issues  the  permit  the 
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state  would  review  and  certify  the 
permit  under  section  401  of  the  CWA.  In 
addition,  if  EPA  issues  the  permit  EPA 
will  provide  for  public  comment  on  the 
ICS  through  the  permit  development 
process,  which  will  provide  another 
opportunity  for  the  state  to  comment  on 
EPA's  proposed  ICS. 

For  disapproved  ICSs.  EPA  will  use 
the  existing  permit  issuance  procedures 
in  Part  124  to  issue  these  ICSs.  After 
EPA  disapproves  an  ICS  that  is  a  draft 
or  final  NF^ES  permit  the  Agency  will 
use  the  procedures  described  in  40  CFR 
Part  124  to  issue  a  final  ICS.  If  EPA 
disapproves  a  decision  document  for  an 
on-site  response  action  under  CERCLA. 
the  Agency  will  use  the  procedures 
under  CERCLA  for  issuing  these  ICSs. 

Some  commenters  asked  EPA  to 
explain  the  status  of  permits  issued  by 
EPA  in  approved  states.  EPA  intends  to 
treat  permits  issued  by  EPA  in 
authorized  states  in  the  same  manner  as 
EPA-issued  permits  following  EPA 
objection  to  a  state-issued  permit  The 
Regional  Administrator  will  issue  the 
permit  in  accordance  with  40  CFR  Parts 
121. 122.  and  124  and  any  other 
guidelines  and  requirements  of  the 
CWA. 

EPA  expects  that  many  of  the  ICSs 
that  are  subject  to  section  304(1)  will  be 
final  state-issued  permits  that  EPA  has 
previously  reviewed  under  40  CFR  Part 
123.  When  a  state  submits  an  ICS  to 
EPA  for  review  under  section  304(1).  any 
previous  EPA  decision  to  not  object  to 
the  permit  under  Part  123  does  not 
waive  EPA's  authority  to  review  and 
approve  or  disapprove  the  ICS  under 
section  304(1).  If  EPA  reviewed  a  permit 
under  Part  123.  EPA  reserves  the  right  to 
review  the  same  permit  under  the 
provisions  of  section  304(1). 

2.  Technical  Review  Criteria.  Section 
304(1)  requires  an  ICS  to  achieve 
applicable  water  quality  standards  as 
soon  as  possible  but  not  later  than  three 
years  after  the  ICS  is  established. 
Although  this  language  establishes  a 
general  standard  for  evaluating  an  ICS. 
the  language  says  little  about  the  permit 
conditions  necessary  to  ensure  that 
applicable  water  quality  standards  will 
be  achieved.  EPA  will  use  the  review 
criteria  in  40  CFR  123.46(f)  to  evaluate 
whether  an  ICS  meets  the  requirements 
of  section  304(1).  The  criteria  that  EPA 
will  use  to  review  ICSs  are  the  same  as 
the  criteria  EPA  uses  to  review  the 
water  quality-based  efiluent  limits  for 
any  permit  Section  III.A  of  this 
preamble  discusses  amendments  to 
S  122.44(d).  These  cunendments  describe 
how  to  establish  water  quality-based 
effluent  limits  in  NPDES  permits. 
Effluent  limits  derived  fit)m  water 
quality  standards  must  satisfy 


S  122.44(d).  The  regidations  at 
S  123.46(f),  provide  that  ICSs  shall  be 
reviewed  according  to  the  criteria  in 
S  122.44(d).  EPA  is  also  amending 
S  123.44(c)  to  incorporate  the  review 
criteria  for  ICSs  into  EPA's  criteria  for 
reviewing  other  permits  not  subject  to 
section  304(1).  Section  123.44(c) 
enumerates  the  criteria  that  EPA  may 
use  to  review  state-issued  permits.  By 
using  the  same  criteria  for  reviewing 
ICSs  and  for  reviewing  permits  that  are 
not  subject  to  section  304(1).  EPA  is 
enstiring  consistency  in  reviewing  the 
technical  adequacy  of  these  two 
categories  of  permits. 

Some  commenters  asked  whether  EPA 
was  intending  to  apply  these 
requirements  to  lists  and  ICSs  submitted 
before  this  final  rule  becomes  effective. 
and  argued  that  to  do  so  would  be  to 
apply  the  regulation  retroactively,  which 
is  prohibited.  The  regulations 
promulgated  today  will  apply  to  EPA's 
decisions  issued  after  the  effective  date 
of  today's  regulations.  EPA  docs  not 
view  this  as  applying  the  regulations 
retroactively.  RaUier,  EPA  is  applying 
the  criteria  for  review  of  lists  and  ICSs 
to  decisions  it  makes  after  the  effective 
date  of  these  regulations.  Therefore, 
although  these  regulations  will  not  apply 
retroactively,  EPA  anticipates  that  the 
concepts  embodied  in  the  rule  would 
apply  in  most  cases  of  EPA's  review  of 
lists  and  ICSs  unless  the  discharger  or 
the  state  can  show  why  they  should  not 
apply. 

Where  EPA  disapproves  an  ICS. 
section  304(1)(3)  requires  EPA  to 
implement  section  304(1)  in  a  manner 
which  will  achieve  applicable  water 
qualify  standards  on  or  before  June  4. 
1993.  A  final  permit  issued  after  EPA 
disapproves  the  permit  under  section 
304(1]  must  include  language  in  the  fact 
sheet  or  statement  of  basis  that 
identifies  the  permit  as  an  ICS  that 
satisfies  the  requirements  of  section 
304(1]  of  the  CWA.  This  requirement  is 
similar  to  the  language  in  draft  permits 
subject  to  section  304(1)  which  identifies 
the  permit  as  an  ICS.  The  language  in 
the  final  permit  will  identify  for  Uie 
public  and  the  regulated  community 
those  ICSs  which  satisfy  the 
requirements  of  section  304(1). 

D.  EPA  Review  of  Lists  and  Individual 
Control  Strategies 

Section  304(1)  requires  EPA  to  review 
and  approve  or  disapprove  the  lists  and 
ICSs  submitted  by  a  state.  If  a  state  fails 
to  submit  the  lists  or  ICSs,  or  if  a  state 
submits  inadequate  lists  or  ICSs,  then 
EPA  must  disapprove  the  Usts  or  ICSs. 
Section  304(1](2)  gives  EPA  120  days  to 
approve  or  disapprove  a  state's  ICSs, 
and  where  EPA  disapproves  an  ICS, 


section  304(1)(3)  requires  EPA  to 
implement  section  304(!](1)  on  or  before 
June  4, 1990.  Today's  rules  establish  the 
same  review  procedures  for  the  lists  as 
for  ICSs.  Although  the  deadline 
established  for  ICSs  does  not  explicitly 
apply  to  EPA's  review  of  lists,  EPA 
determined  that  it  would  not  be 
appropriate  for  EPA  to  establish 
different  deadlines  for  the  approval  of 
lists.  Some  commenters  argued  that  EPA 
does  not  have  the  authorify  to  approve 
or  disapprove  lists  because  section 
304(1](2]  speaks  only  of  the  disapproval 
of  ICSs.  EPA  believes  however  that  the 
Agency  is  authorized  to  review  both  the 
lists  and  ICSs.  First  the  introduction  in 
section  304(1)(1]  requires  all  the  lists  and 
ICSs  to  be  submitted  "to  the 
Administrator  for  review,  approval,  and 
implementation  *  *  *."  EPA's  final 
rulemaking  of  January  4, 1989  codifies 
this  language  at  40  CFR  123.46(a)  and 
130.10(d).  Review  and  approval  would 
be  meaningless  if  the  statute  did  not 
allow  disapproval  where  the  review 
reveals  inadequacies  in  the  lists 
submitted.  Second,  section  304(1] 
requires  the  Administrator  to  prepare 
ICSs  where  the  state  fails  to  submit 
them.  EPA  believes  that  this  provision 
would  not  make  sense  if  EPA  did  not 
also  have  the  authority  to  disapprove  a 
state's  decision  to  not  submit  an  ICS  to 
EPA  for  review.  Such  a  disapproval 
depends  on  a  review  and  possible 
disapproval  of  at  least  the  paragraph  (B) 
fists  submitted  under  section  304(1)(1]. 

The  first  step  in  the  review  process 
occurred  when  the  states  submitted 
their  lists  and  ICSs  to  the  Regional 
Offices  for  review.  (The  state's  deadline 
for  submitting  the  lists  and  ICSs  was 
February  4. 1989.)  The  Regional  Offices 
must  approve  or  disapprove  the  lists  and 
ICSs  by  June  4, 1989. 

Several  commenters  asked  how  the 
process  subsequent  to  the  initial 
decision  would  work.  The  next  steps  in 
the  process  depend  on  the  Regional 
Administrator's  decision  of  approval  or 
disapproval.  If  the  Regional 
Administrator  approves  a  state's 
decisions  with  respect  to  the  lists  of 
waters  and  ICSs,  and  decides  that 
additional  public  participation  is 
unnecessary  (see  paragraph  2  below) 
the  decision  will  be  final  and  the 
permits  will  be  implemented  according 
to  the  normal  permitting  procedures 
(including  permit  appeal,  judicial 
review,  enforcement,  etc.).  If  the 
Regional  Administrator  takes  public 
comment  on  the  lists  and  ICSs  then  the 
region  will  consider  the  comments  and 
issue  another  decision  regarding  the  lists 
and  ICSs  in  approximately  January  of 
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1990,  but  may  take  until  June  4. 1990  to 
issue  ICSs  (where  necessary). 

1.  Partial  Approval  and  Disapproval  of 
Sute  Submittals 

Section  304(1)  gives  EPA  the  discretion 
to  approve  or  (Usapprove  an  entire  list 
of  waters  or  point  sources,  or  to  approve 
or  disapprove  individual  waters  on  the 
list,  or  individual  point  sources  on  the 
(C)  list  EPA  has  the  same  discretion  to 
approve  or  disapprove  one  or  more 
ICSs.  The  basis  for  this  conclusion  is  the 
requirement  in  section  304(1)  that  EPA 
implement  the  listing  and  ICS 
requirements  of  the  statute  where  the 
state  fails  to  submit  an  ICS  in 
accordance  with  paragraph  section 
304(1)(1).  Submission  of  an  ICS  in 
accordance  with  this  paragraph  includes 
listing  the  water  where  apprt^riate,  and 
preparing  an  adequate  ICS.  For 
simplicity  EPA  has  decided  to  refer  to 
approvals  or  disapprovals  of  a  listed 
waterbody  rather  than  an  entire  list  of 
waterbodies. 

As  described  in  section  U13.1  of  this 
preamble,  section  304(1)  requires  each 
state  to  submit  three  lists  of  waters  to 
EPA.  EPA  will  review  each  waterbody 
on  each  of  the  three  lists.  If  the 
waterbody  meets  the  criteria  described 
in  die  regulations  at  S  130.10(d)  of 
today's  rulemaking,  then  EPA  will 
approve  the  state's  decision  to  list  that 
waterbody.  If  EPA  identifies  a 
waterbody  that  qualifies  for  one  or  more 
of  the  three  lists  of  waters,  and  the  state 
had  not  included  the  waterbody  on  the 
appropriate  Ust(s),  then  EPA  will 
disapprove  the  state's  decision  to  not 
list  the  waterbody  under  the  applicable 
paragraph(s)  in  its  notice  of  approval 
and  disapproval.  For  example,  if  a  state 
included  a  watertxxiy  on  the  (A)(i]  list, 
but  not  on  the  (B)  list,  and  if  EPA 
determined  diat  the  waterbody  qualified 
for  troth  lists,  then  EPA  would  approve 
the  decision  to  list  the  waterbody  on  the 
(A)(i)  list,  but  would  disapprove  the 
state's  decision  to  not  plaoe  the 
waterbody  on  the  (B)  list.  Another 
example  is  where  a  state  does  not 
include  a  waterbody  on  any  of  the  three 
lists,  but  EPA  determines  that  the 
waterbody  qualifies  for  one  or  more  of 
the  lists.  EPA  would  disapprove  the 
state's  decision  to  not  list  the  waterbody 
tmder  each  paragraph  for  which  the 
waterbody  qualifies. 

EPA  also  has  the  authority  to 
disapprove  the  listing  of  a  waterbody  by 
a  state  if  the  waterbody  does  not  qualify 
for  the  list  For  example,  if  the  state 
includes  a  waterbody  on  the  (B)  list  and 
EPA  determines  that  the  waterbody 
does  not  qualify  for  the  (B)  list  EPA 
would  disapprove  the  state's  listing  of 
the  waterbody  on  the  (B)  list  and 


indicate  this  decision  in  EPA's  notice  of 
approval  or  disapproval 

EPA  will  also  review  each  point 
source  on  the  (C)  list  EPA  will  approve 
the  listing  of  each  point  source  that 
meets  Uie  criteria  in  section  304(1)(1)(C). 
EPA  will  disapprove  the  listing  of  any 
point  source  that  does  not  satisfy 
section  304(1](1)(C).  and  will  disapprove 
a  state's  decision  to  not  list  any  point 
source  that  meets  the  criteria  in  section 
304(l)(l)(C). 

Like  EPA's  review  of  individual 
waters,  EPA  will  review  each  ICS,  and 
will  approve  each  ICS  submitted  by  a 
state  that  meets  the  requirements  of  an 
ICS.  EPA  will  also  disapprove  a  state's 
decision  to  not  submit  an  ICS  if  EPA 
determines  that  the  state  should  have 
included  the  ICS  in  its  submittal  to  EPA. 
The  notice  of  approval  and  disapproval, 
explained  in  the  following  section,  will 
include  EPA's  decisions  with  respect  to 
each  water,  point  source,  and  ICS. 

2.  Public  Participation 

The  only  explicit  requirement  for 
public  participation  in  section  304(1]  is 
under  section  304(1](3)  of  the  CWA. 
Under  this  section,  if  a  state  fails  to 
submit  one  or  more  ICSs,  or  if  EPA 
disapproves  one  or  more  ICSs,  then  EPA 
must  implement  the  requirements  of 
section  304(I)(1)  within  one  year  after 
notice  and  opportunify  for  public 
comment.  This  section  describes  the 
additional  public  participation 
procedures  that  EPA  v/ill  conduct  during 
the  section  304(1)  process.  In  summary, 
whether  EPA  will  be  required  to  conduct 
public  participation  will  depend  on  two 
factors:  the  existence  of  either  factor 
will  be  enough  to  trigger  the  notice  and 
comment  requirements.  The  first  factor 
is  whether  the  state  conducted  adequate 
public  participation  in  its  development 
of  the  lists  and  ICSs:  if  it  did  not  then 
EPA  will  do  so.  The  second  factor  is 
whether  EPA  is  disapproving  any  of  a 
state's  decisions:  any  disapprovals  will 
be  subject  to  public  comment  In 
addition,  the  regulations  allow  the 
Regional  Administrator  to  request  public 
comment  when  he  believes  that  it  would 
be  useful.  Today's  regulations  on  public 
participation  amend  S  130.10(d)  (relating 
to  lists  of  waters),  and  S  123.46(c) 
(relating  to  ICSs). 

EPA  received  a  number  of  comments 
objecting  to  what  the  commenters 
perceived  as  a  new  requirement  for 
public  participation  in  the  development 
of  the  lists  and  ICSs  under  section  304(1). 
They  argued  that  the  states  could  not 
comply  with  such  a  requirement  when  it 
was  only  proposed  a  short  time  before 
the  lists  and  ICSs  were  due. 
Commenters  also  argued  that  section 
304(1)  does  not  require  public 


participation,  and  some  claimed  that 
EPA  does  not  haw  the  authorify  under 
the  CWA  to  take  public  conmient  on  the 
lists  and  ICSs.  EPA  emphasizes  that 
these  regulations  do  not  reqtiire  any 
state  public  participation  procedures 
under  section  304(1).  Instead  the 
proposed  regulations,  and  the 
regulations  promulgated  today,  require 
the  Regional  Administrators  to  give  the 
public  an  of^ortunify  to  coounent  on  the 
lists  and  ICSs  if  the  state  has  not 
provided  such  an  opportunity.  Where 
the  state  has  provided  such  an 
opportunity  then  EPA  believes  it  will  be 
appropriate  in  many  cases  to  refy  on  the 
state's  public  participation  procedures 
rather  than  duplicating  them.  The 
principal  situation  in  which  the  Regions 
will  take  public  comment  on  the  state's 
section  3O40)  submissicms  is  where  EPA 
is  disapproving  part  of  a  state's 
submission  (in  which  case  EPA  will 
always  provide  an  opportunify  for 
comment  on  the  disapprovals).  There 
may  be  some  cases  where  the  state  has 
provided  adequate  opportunify  for 
comment  and  where  the  Region 
approves  a  state's  entire  submission  but 
the  Regional  Administrator  believes  that 
additional  public  comment  will  be 
useful.  This  could  occur  if,  for  example, 
a  Region  receives  a  request  from  the 
public  with  reasons  why  an  additional 
comment  period  is  warranted.  In  such  a 
case  the  regulations  leave  the  decision 
of  whether  to  provide  for  comment  to 
the  discretion  of  the  Regional 
Administrator. 

EPA  received  comments  questioning 
its  authorify  to  conduct  public 
participation  where  the  statute  does  not 
specifically  require  it  EPA  beheves  that 
section  501  pro\'ide8  authorify  and 
section  101(e)  encourages  EPA  to 
provide  an  opportunify  for  public 
participation. 

One  conunenter  argued  that  EPA 
should  provide  for  public  comment  on 
EPA's  decisions  for  all  states.  The 
conunenter  argued  that  groups 
interested  in  the  section  304(1)  process 
did  not  know  that  they  would  be 
required  to  rely  on  only  the  state 
participation  procedures.  EPA  is  not 
persuaded  by  this  argument  First  the 
guidance  published  in  March  1988 
alerted  interested  persons  that  EPA 
might  rely  on  state  public  participation 
procedures  in  its  review  process  (see 
EPA  Guidance  pp.  35-39).  Second.  EPA 
believes  that  interested  persons  should 
present  all  arguments  to  the  states, 
where  an  opportunify  is  provided.  In 
general  EPA  has  a  strong  commitment  to 
providing  adequate  public  participation 
in  all  programs.  At  the  same  time  EPA 
wants  to  avoid  redundant  procedures 
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that  may  simply  waste  resources  of  the 
states,  the  public  and  EPA  and  delay  the 
implemention  of  section  304(1). 

EPA  intends  to  rely,  to  the  extent 
possible,  on  state  public  participation 
procedures.  EPA  has  encouraged  the 
states  to  provide  for  full  public 
participation  when  developing  their  lists 
and  ICSs  under  section  304(1).  Adequate 
state  public  participation  procedures 
must  at  a  ininiiniim,  provide  for  public 
notice  and  an  opportunify  to  comment 
on  the  state's  lists  and  ICSs.  Parts  25 
and  124  of  EPA's  regulations  describe 
procedures  for  public  notice  and 
comment  that  states  may  use  under 
section  3O40).  Where  a  state  does 
provide  adequate  public  participation  on 
the  lists  and  ICSs,  and  where  the 
Regional  Administrator  approves  all  of  a 
state's  decisions  with  respect  to  the  lists 
and  ICSs,  today's  regulations  give  the 
Regional  Administrator  the  discretion  to 
forego  an  additional  round  of  notice  and 
comment  on  the  lists  and  ICSs. 

Where  the  Regional  Administrator 
determines  that  a  state  did  not  provide 
for  adequate  notice  and  opportunify  to 
comment  on  die  lists  and  ICSs,  EPA's 
notice  of  approval  or  disapproval  must 
include  all  approvals  and  disapprovals. 
Such  notice  would  include  all  of  EPA's 
approvals  and  disapprovals  for  all 
waters  and  ICSs  subject  to  section 
304(1). 

If  a  state  provides  for  adequate  public 
participation,  but  the  Regional 
Administrator  disapproves  any  of  a 
state's  decisions  with  respect  to  the 
waters,  point  sources,  or  ICSs,  then 
EPA's  notice  must  include  each  of  the 
Agency's  disapprovals.  In  this  case  it  is 
not  necessary  for  the  notice  to  include 
EPA's  approvals  of  a  state's  decisions 
under  section  304(1).  However,  the 
Regional  Administrator  has  the 
discretion  to  include  EPA's  approvals  in 
the  notice  provided  under  section  304(1). 
(See  40  CFR  S  §  123.4e(e)  and 
130.10(d)(7).) 

The  final  rules  require  the  Regional 
Offices  to  mail  a  copy  of  the  notice  to 
the  appropriate  state  Director.  The  final 
rale  requires  the  Regional  Administrator 
to  publish  a  notice  of  availabilify,  either 
(a)  in  a  daily  or  weekly  newspaper  with 
state-wide  circulation,  or  (b)  in  the 
Federal  Register.  (See  40  CFR  123.4d(e) 
and  130.10(d)(10).)  The  notice  of 
availability  tells  the  public  where  to 
obtain  copies  of  EPA's  notice  of 
approval  or  disapproval,  but  in  most 
cases  will  not  list  all  the  approvals  and 
disapprovals.  Under  today's  rules, 
public  participation  for  the  lists  and 
ICSs  occurs  at  the  same  time,  and  the 
Regional  Offices  will  probably  use  the 
same  notice  for  the  lists  and  ICSs. 


EPA  is  adding  the  option  to  substitute 
Federal  Register  notice  for  notice  in  a 
state  newspaper  because  in  some 
sitiiations  the  Federal  Register  may  be  a 
more  effective  way  to  reach  an 
interested  audience  than  a  state 
newspaper.  Furthermore,  some  states  do 
not  have  a  newspaper  that  has 
statewide  circulation.  The  notice  in  the 
Federal  Register  will  not  substitute  for 
die  notice  that  is  required  to  be  mailed 
directiy  to  interested  persons. 

EPA  considered  providing  notice  and 
an  opportunify  for  comment  on  a  state's 
submittal  before  issuing  a  notice  of 
approval  or  disapproval.  EPA  rejected 
this  approach  because  such  notice  is  not 
required  under  section  304(1)  and 
because  the  ambitious  deadlines  in 
section  304(1)  preclude  public  notice  and 
comment  before  EPA  approves  or 
disapproves  a  state's  lists  cmd  ICSs. 
Some  commenters  urged  EPA  to  adopt 
this  approach,  but  EPA  remains 
convinced  that  providing  an  opportunify 
to  comment  on  decisions  during  the 
period  for  petitions  (120  days  after  June 
4, 1989)  will  be  sufficient 

a.  Contents  of  EPA  'a  Notice  of 
Approval  or  Disapproval.  Today's 
amendments  to  S  123.46  and  to 
S  130.10(d)  describe  the  contents  of  Uie 
public  notice  provided  under  section 
304(1).  If  the  Regional  Office  combines 
the  notice  for  the  lists  and  ICSs.  then 
each  notice  would  include  the  following: 

1.  The  name  and  address  of  the  EPA 
office  that  reviews  the  state's 
submittals. 

2.  A  brief  description  of  the  section 
304(1)  process.  For  example,  the  notice 
should  describe  the  requirement  to 
identify  point  sources  of  toxic 
pollutants,  and  should  discuss  EPA's 
review  of  the  state's  submittal. 

3.  A  list  of  the  waters  disapproved 
under  paragraph  (A)(i).  (A)(ii),  and  (B). 
and  a  short  finding  that  the  waters  do 
not  meet  the  applicable  review  criteria. 

4.  A  list  of  point  sources  disapproved 
under  paragraph  (C)  of  section  304(I)(1), 
and  a  short  finding  that  the  point 
sources  do  not  satisfy  the  criteria  of 
paragraph  (C). 

5.  A  list  of  ICSs  disapproved  under 
paragraph  (D)  of  section  304(1)(1)  and  a 
short  finding  that  the  ICSs  do  not  meet 
the  applicable  review  criteria. 

6.  If  the  Regional  Administrator 
determines  that  a  state  did  not  provide 
adequate  public  notice  and  an 
opportunify  to  comment  on  the  waters, 
point  sources,  or  ICSs  prepared  under 
section  304(1),  or  if  the  Regional 
Administrator  chooses  to  exercise  his  or 
her  discretion,  a  list  of  approvals  and  a 
short  finding  that  the  approved  waters. 


point  sources,  or  ICSs  meet  the 
applicable  review  criteria. 

7.  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Office  from  whom  interested  parties 
may  obtain  more  information. 

a  The  location  where  interested 
persons  may  examine  EPA's  records  of 
approval  or  disapproval 

9.  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 

The  contents  of  these  notices  are 
similar  to  the  notices  given  under  40 
CFR  124.ia  EPA  believes  tiiat  by  using 
existing  procedures  wherever  possible 
the  agency  wiU  minimize  the 
administrative  burden  of  implementing 
section  304(1). 

EPA's  notice  of  approval  or 
disapproval  allows  120  days  for  public 
comment  The  120-day  comment  period 
coincides  with  the  120  days  described  in 
section  304(1)(3),  which  allows  interested 
persons  to  petition  EPA  to  list  additional 
waters.  Under  section  304(1)(3),  EPA  will 
consider  for  listing  any  navigable  water 
for  which  any  person  submits  a  petition 
to  EPA.  Under  the  statute,  interested 
persons  must  submit  petitions  on  or 
before  October  4. 1989.  Today's  rule 
uses  the  same  120-day  period  for 
receiving  petitions  and  for  taking 
comments  on  EPA's  notice  of  approval 
and  disapproval  EPA  chose  to  provide  a 
120-day  comment  period  because  it 
would  be  impractical  to  dose  the  public 
comment  period  on  the  notice  of 
approval  or  dispproval  before  the 
statutory  deadline  for  petitions.  If  EPA 
closed  the  comment  period  before 
October  4. 1989,  it  is  possible  that  the 
Agency  would  receive  petitions  for 
additional  listings  after  the  close  of 
public  comments. 

b.  Public  Hearings.  EPA  is  not 
proposing  new  regulations  for  public 
hearings  under  S  304(1).  The  120-day 
comment  period  allows  sufficient  public 
involvement  in  reviewing  EPA's 
decisions  with  respect  to  the  lists  and 
ICSs.  Furthermore,  new  regulations  for 
public  hearings  are  not  necessary 
because  the  Regional  Administrator  may 
hold  a  public  hearing  if  he  or  she  finds  a 
significant  degree  of  public  interest  in 
the  state's  submittal 

c.  Petitions  for  Additional  Listings. 
Under  section  304(1)(3),  EPA  must 
consider  petitions  from  the  public  for 
additional  listings  of  navigable  waters. 
Petitions  are  due  within  130  days  after 
disajjproval  under  section  304(1)(3).  and 
should  be  submitted  to  the  appropriate 
Regional  Administrator.  A  petition  must 
identify  a  waterbody  with  sufficient 
detail  so  Uiat  EPA  is  able  to  determine 
the  location  and  boundaries  of  the 
waterbody.  For  example,  the  petition 
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could  identify  the  waterbody  using  the 
name  and  number  assigned  to  the 
waterbody  by  EPA's  REACH  file.  The 
REACH  file  is  a  data  base  that  includes 
a  geographic  description  of  the  nation's 
stuface  waters,  and  the  Information  is 
available  from  EPA's  Regional  Offices. 
Another  method  for  identifying  a 
waterbody  is  to  use  the  common  name 
for  the  waterbody.  and  give  the 
geographic  boundaries  for  the  water. 
The  petition  must  identify  the  list  or  lists 
for  which  the  waterbody  qualifies.  The 
petition  must  include  si^cient 
supporting  information  or  data  to  show 
that  the  waterbody  satisfies  the  criteria 
In  section  304(1)  of  the  CWA  and  40  CFR 
{  130.10(d)(6).  EPA  needs  this 
information  to  evaluate  the  petition.  If 
EPA  determines  that  the  petition 
demonstrates  that  the  water  should  be 
listed,  and  the  state  has  not  listed  the 
water,  then  EPA  will  disapprove  the 
state's  failure  to  list  the  water. 

EPA  received  comments  that  it  should 
require  the  petitioner  to  provide 
extensive  information  before  EPA  would 
consider  the  petition.  EPA  is  rejecting 
this  suggestion  because  it  does  not  want 
the  petition  requirements  to  be  so 
burdensome  as  to  discourage  interested 
persons  from  petitioning  EPA  with 
regard  to  waters  that  should  be  Usted. 
At  the  same  time,  to  grant  the  petition. 
EPA  needs  sufficient  Information 
indicating  that  the  water  meets  the 
criteria  for  listing  in  CWA  section  304(1) 
and  40  CFR  130.10(d)(6).  This  approach 
will  discourage  frivolous  petitions  while 
at  the  same  time  avoiding  a  cumbersome 
process  for  preparing  and  submitting 
petitions. 

Petitions  submitted  to  EPA  pursuant 
to  section  304(1)(3)  are  Umited  to  adding 
waters  to  one  or  more  of  the  three  lists 
of  waters  prepared  under  section 
304{1)(1).  Under  section  304(1)(3).  an 
interested  party  may  not  petition  EPA  to 
delete  a  water,  point  source,  or  ICS  from 
the  hsts  prepared  under  section  304(1). 
The  relevant  language  describing 
petitions  under  section  3O40)(3)  limits 
die  petitions  to  navigable  waters  "•  *  * 
for  listing  under  [section  304(1))."  and 
does  not  discuss  deleting  waters,  point 
sources,  or  ICSs  from  the  lists  prepared 
under  section  304(1).  As  a  result  of  the 
statutory  language,  the  public  may 
submit  petitions  only  for  adding  waters 
to  one  or  more  lists  of  waters  prepared 
under  section  304(1). 

d.  Response  to  Comments  and 
Petitions.  After  the  close  of  the  public 
comment  period  on  October  4. 1989  the 
Regional  Offices  will  provide,  as  soon  as 
practicable  but  not  later  than  Jime  4, 
1990.  a  response  to  the  conmients  and 
petitions  received.  In  most  cases  the 


response  to  comments  will  represent  the 
Agency's  final  decisions  with  respect  to 
the  content  of  the  lists  prepared  under 
section  304(1)(1).  The  response  to 
comments  will  be  given  in  the  same 
manner  as  the  first  notice.  The  contents 
of  the  response  to  comments  are  the 
same  as  the  first  notice  of  approval  or 
disapproval  except  for  the  following 
changes: 

1.  "The  lists  of  disapproved  waters, 
point  sources,  and  ICSs  must  reflect  any 
changes  made  pursuant  to  comments  or 
petitions  received. 

2.  A  brief  summary  of  major 
comments  and  petitions  received,  and 
EPA's  response  to  the  comment  or 
petition. 

3.  A  brief  description  of  the 
subsequent  steps  in  the  section  304(1) 
process. 

Interested  persons  will  have  an 
additional  opportunity  to  comment  on 
disapproved  ICSs.  Where  EPA 
disapproves  an  ICS  because  it  does  not 
meet  the  requirements  of  section  3O40), 
or  because  the  state  failed  to  submit  the 
ICS  to  EPA  for  review,  section  304(1) 
requires  EPA  to  prepare  an  ICS  in 
cooperation  with  the  state  after  notice 
and  an  opportunity  to  comment.  The 
public  notice  requirements  of  section 
304(1)(3)  will  be  fulfilled  by  the  public 
notice  procedures  followed  by  EPA  or 
the  state  when  Issuing  the  permit  that 
will  constitute  the  ICS.  If  EPA 
disapproves  one  or  more  ICSs,  then  EPA 
or  the  state  may  modify,  revoke  and 
reissue,  or  terminate  that  ICS  using  the 
procedures  in  40  CFR  Part  124.  The 
procedures  in  Part  124  require  the 
permitting  authority  to  provide  for 
public  notice  and  an  opportunity  to 
comment  before  issuing  a  final  permit. 
Therefore,  if  the  permitting  authority 
modifies,  revokes  and  reissues,  or 
terminates  a  disapproved  ICS,  the 
permitting  authority  must  provide  for 
public  notice  and  an  opportimity  to 
comment.  At  any  time  after  the  Regional 
Administrator  disapproves  an  ICS  (or 
conditionally  approves  a  draft  permit  as 
an  ICS),  the  Regional  Office  may  submit 
a  written  notification  to  the  state  that 
the  Regional  Office  intends  to  issue  the 
ICS.  Upon  mailing  the  notification  to  the 
state,  exclusive  authority  to  issue  the 
permit  passes  to  EPA.  This  issue  is 
addressed  in  today's  regulations  at  40 
CFR  S  123.46(f).  EPA  is  promulgating  this 
regulation  to  clarify  the  time  at  which 
exclusive  authority  to  issue  ICSs  passes 
to  EPA  under  section  304(1). 

3.  Subsequent  Steps  in  the  section  304(1) 
Process 

a.  EPA  Implementation  of  section 
304(1).  Where  EPA  disapproves  a  state's 
decision  with  respect  to  a  waterbody  or 


an  ICS  it  Is  under  an  obligation  to 
implement  section  304(1)  In  cooperation 
with  the  state.  Some  commenters 
questioned  whether  EPA's  process 
allowed  for  full  cooperation  with  the 
states.  EPA  proposed,  and  is  finalizing  a 
procedure  that  will  allow  EPA  to 
assume  the  authority  to  issue  a  permit 
that  is  disapproved  as  an  ICS  (or  one 
tiiat  the  state  did  not  submit).  The  rule 
allows  EPA's  Regional  Office  to  notify 
the  state  that  it  will  issue  the  permit 
where  the  ICS  is  disapproved.  EPA 
rejected  requiring  the  exclusive 
permitting  authority  to  revert 
automatically  to  EPA  in  order  to  allow 
ample  opportunity  for  the  region  to 
negotiate  with  the  state  regarding  each 
permit  At  the  same  time  EPA  is  mindful 
of  the  necessity  of  expediting  the  permit- 
issuance  process  where  agreement 
cannot  be  reached  with  the  state, 
especially  considering  that  Congress  has 
Imposed  deadlines  for  the  issuance  of 
the  ICSs  and  the  implementation  of  the 
effluent  limits.  Therefore  EPA  is 
retaining  the  approach  in  the  proposal 
which  allowed  EPA  to  assume 
permitting  jurisdiction  upon  notice  to  the 
state.  In  issuing  the  permit  EPA  will 
follow  its  normal  permit-issuance 
procedures  including  requesting 
certification  under  section  401  of  the 
CWA. 

For  listing.  EPA  will  solicit  public 
comment  on  the  waters  and  point 
sources  that  were  disapproved  by  EPA. 
(In  most  cases,  these  will  be  waters  and 
point  sources  that  EPA  believes  that  the 
state  should  have  included  on  one  or 
more  of  its  lists,  but  did  not)  If  the  state 
has  not  provided  adequate  pubUc  notice 
on  the  hsts.  EPA  will  solicit  public 
notice  on  all  waters  and  point  sources, 
both  approved  and  disapproved.  Until 
EPA  takes  final  Agency  action  with 
regard  to  the  lists,  EPA  will  continue  to 
cooperate  with  the  state  to  decide  which 
waters  and  point  sources  should  appear 
on  the  lists.  EPA  may  add  or  delete 
waters  in  response  to  public  comments 
or  additional  data  and  information 
received  during  the  time  before  its  final 
decision  on  the  lists.  EPA  will  make 
these  decisions  public  as  final  Agency 
action  as  expeditiously  as  possible  after 
the  public  comment  period  closes,  but 
no  later  than  June  4, 1990,  in  the  same 
manner  as  it  provides  public  notice  in 
June.  1989.  This  final  Agency  action 
constitutes  promulgation  by  EPA  of  the 
lists.  EPA  believes  it  is  critical  that  the 
Agency  establishes  these  Usts  as  final  as 
soon  as  possible  in  order  to  begin 
development  of  individual  control 
strategies  in  time  to  be  finished  by  June 
4, 1990,  as  required  by  the  CWA. 
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b.  Judicial  Review  of  Decision  Under 
sectim  304(1).  As  EPA  stated  in  the 
proposal,  judicial  review  of  a 
disapproved  ICS  under  section  509(b)  of 
the  CWA  is  not  available  until  EPA 
makes  a  final  decision  with  respect  to 
the  ICS,  i.e.,  a  final  decision  on  the  EPA- 
issued  NPDES  permit  under  Part  124  of 
EPA's  regulations.  One  commenter 
argued  that  EPA's  position  on  this  issue 
further  undermined  its  definition  of  an 
ICS  by  making  509(b)(1)(G)  redundant 
Within  the  limits  of  the  Act.  the  Agency 
has  the  discretion  to  define  ICSs  as 
discussed  above  in  Section  C.l.  The 
Agency  continues  to  believe  that  its 
definition  is  the  best  reading  of  the 
statute,  and  Congress  gave  EPA 
discretion  in  determining  what  exact 
definition  to  use.  Congress'  addition  of 
section  509(b)(1)(G)  to  the  Act  shows 
Congress'  intent  that  EPA's 
promulgation  of  an  ICS,  however 
defined,  be  reviewed  in  the  courts  of 
appeals  more  than  any  intent  to 
preclude  or  restrict  EPA's  interpretation 
that  an  NPDES  permit  be  an  ICS. 
Therefore,  EPA  believes  that  the  permits 
that  EPA  issues  as  ICSs  are  reviewable 
in  the  court  of  appeals.  Review  of  any 
other  actions  by  EPA  under  section 
304(1)  must  be  obtained  in  a  district, 
court 

IV.  EEFective  Date 

This  rule  became  effective  on  May  26. 
1989.  Tide  5  U.S.C  553(d)  provides  that 
regulations  should  take  effect  30  days 
after  their  publication  in  the  Federal 
Register,  unless  EPA  finds  and  publishes 
good  cause  for  a  shorter  time.  In 
determining  that  good  cause  exists  in 
this  case,  EPA  weighed  the  necessity  for 
an  immediate  effective  date  against 
problems  it  would  cause  for  those 
subject  to  the  rules.  The  need  for  an 
immediate  effective  date  arises  from  the 
statute's  deadline  for  EPA  decisions  on 
state  submissions.  It  is  critical  that 
today's  rule  be  effective  when  EPA's 
Regional  Offices  make  their  decisions 
imder  section  304(1).  Today's  regulations 
are  important  to  ensure  consistency  and 
certainty  in  regional  decisions. 

V.  Regulatory  Analysis 

A.  Executive  Order  12291 

Under  section  3(b)  of  Executive  Order 
12291  the  agency  must  judge  whether  a 
regulation  is  major  and  thus  subject  to 
the  requirements  of  a  Regulatory  Impact 
Analysis.  The  regulation  published 
today  is  not  major  because  the  rule  will 
not  result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment  investment 


productivity,  and  innovation,  and  will 
not  significantiy  disrupt  domestic  or 
export  markets. 

EPA  received  comments  ai-guing  that 
the  regulations  were  in  fact  major.  EPA 
disagrees.  The  regulations  specify  what 
factors  states  must  use  to  determine 
whether  permits  will  achieve  water 
quality  standards,  while  the 
determination  of  what  the  standards  are 
and  what  permit  limits  are  necessary  to 
comply  with  the  standards  remains 
principally  with  the  states.  Compliance 
with  the  water  quality  standards  has 
been  required  by  the  Clean  Water  Act 
since  July  1. 1977.  Many  of  the  limits  that 
are  imposed  as  a  result  of  the 
procedures  in  today's  rule  are  to 
implement  standards  that  were  in  place 
long  ego.  The  reporting  requirements 
discussed  in  today's  rule  require  no 
additional  monitoring,  and  preparing  the 
reports  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more. 

Therefore,  the  Agency  has  not 
prepared  a  Regulatory  Impact  Analysis 
under  the  Executive  Order.  EPA 
submitted  this  regulation  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Paperwork  Reduction  Act 

There  is  no  information  collection 
requirement  after  the  effective  date  of 
this  rulemaking,  and,  therefore,  no 
information  collection  request  and 
clearance  are  needed.  An  information 
collection  request  for  the  proposed 
rulemaking,  submitted  by  EPA  to  the 
Office  of  Management  and  Budget 
(OMB)  was  disapproved  by  OMB 
because  the  information  had  already 
been  submitted  to  EPA  pursuant  to  the 
statutory  deadline  of  February  4, 1989. 
and  EPA  did  not  formally  submit  the 
ICR  in  a  timely  manner  after  the 
proposed  rule  was  published  [see  FRA 
regulations  5  CFR  1320.13  (b)  and  (d)). 

The  comments  from  ONffi  regarding 
the  ICR  for  the  proposed  rule  are 
available  from  the  Chief,  Information 
Pohcy  Branch,  PM-.223.  U.S.  EPA,  401  M 
Street  SW..  Washington,  DC  20460;  and 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington,  DC  20503. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq).  Federal 
agencies  must  when  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  This  analysis  is 
unnecessary,  however,  where  the 
agency's  administrator  certifies  that  the 
rule  wdll  not  have  a  significant  economic 


effect  on  a  substantial  number  of  small 
entities.  The  agency  has  concluded  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  today's 
rulemaking  imposes  no  new 
requirements  for  the  regulated 
community.  Today's  regulations  merely 
establish  the  proc^ures  for 
implementing  section  304(1)  of  the 
CWA,  and  clarify  certain  elements  of 
EPA's  surface  water  toxics  contit>l 
program. 

List  of  Subjects 

40  CFR  Part  122 

EPA  Administered  Permit  Programs: 
The  National  Pollutant  Discharge 
Elimination  System. 


40  CFR  Part  123 

State  program  requirements. 
40  CFR  Part  130 

Water  quality  planning  and 
management 

Date:  May  26, 1960. 
F.  Henry  Habkfat  II. 

Acting  Administrator. 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Qean  Water  Act  33  XJS.C 
1251  et  seq. 

2.  Section  122.2  is  amended  by  adding 
in  alphabetical  order  a  new  definition  as 
follows: 

9122.2    DefinitkMW. 
•         •        •        •        • 

Whole  effluent  toxicity  means  the 
aggregate  toxic  effect  of  an  effluent 
measured  directiy  by  a  toxicity  test 

3.  Paragraph  (d)(1)  of  {  122.44  is 
revised  to  read  as  follows: 

S  122.44    EstabMring  Imttallons, 
standards,  and  ottMr  pwmM  condWorw 
(appBcabte  to  Stat*  NPDES  programs,  see 
S  123.25). 

(d)  •  •  • 

(1)  Achieve  water  quahty  standards 
established  under  section  303  of  the 
CWA,  including  State  narrative  criteria 
for  water  quality. 

(i)  Limitations  must  control  all 
pollutants  or  pollutant  parameters 
(either  conventional.  nonconventionaL 
or  toxic  pollutants)  which  the  Director 
determines  are  or  may  be  discharged  at 
a  level  which  will  cause,  have  the 
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reasonable  potential  to  cause,  or 
contribute  to  an  excursion  above  any 
State  water  quality  standard,  including 
State  narrative  criteria  for  water  quality. 

(ii)  When  determining  whether  a 
discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  an 
in-stream  excursion  above  a  narrative  or 
numeric  criteria  witlun  a  State  water 
quality  standard,  the  permitting 
authority  shall  use  procedures  which 
account  for  existing  controls  on  point 
and  nonpoint  sources  of  pollution,  the 
variability  of  the  pollutant  or  pollutant 
parameter  in  the  effluent  the  sensitivity 
of  the  species  to  toxicity  testing  (when 
evaluating  whole  effluent  toxicity),  and 
where  appropriate,  the  dilution  of  the 
effluent  in  the  receiving  water. 

(iii)  When  the  permitting  authority 
determines,  using  the  procedures  in 
paragraph  (d)(l)(ij)  of  this  section,  that  a 
discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  an 
in-stream  excursion  above  the  allowable 
ambient  concentration  of  a  State 
numeric  criteria  %vithin  a  State  water 
quality  standard  for  an  individual 
pollutant,  the  permit  must  contain 
effluent  Umits  for  that  pollutant 

(iv)  When  the  permitting  authority 
determines,  using  the  procedures  in 
paragraph  (d)(l)(ii]  of  this  section,  that  a 
discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  an 
in-stream  excursion  above  the  numeric 
criterion  for  whole  effluent  toxicity,  the 
permit  must  contain  effluent  limits  for 
whole  effluent  toxicity. 

(v)  Except  as  provided  in  this 
subparagraph,  when  the  permitting 
authority  determines,  using  the 
procedures  in  paragraph  (a)(l)(ii)  of  this 
section,  toxicity  testing  data,  or  other 
information,  that  a  discharge  causes,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  an  in-stream  excursion 
above  a  narrative  criterion  within  an 
applicable  State  water  quality  standard, 
the  permit  must  contain  effluent  limits 
for  whole  effluent  toxicity.  Limits  on 
whole  effluent  toxicity  are  not  necessary 
where  the  permitting  authority 
demonstrates  in  the  fact  sheet  or 
statement  of  basis  of  the  NPDES  permit 
using  the  procedures  in  paragraph 
(d)(l)(ii)  of  this  section,  that  chemical- 
specific  limits  for  the  effluent  are 
sufficient  to  attain  and  maintain 
applicable  numeric  and  narrative  State 
water  quality  standards. 

(vi)  Where  a  State  has  not  established 
a  water  quality  criterion  for  a  specific 
chemical  pollutant  that  is  present  in  an 
effluent  at  a  concentration  that  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above  a 
narrative  criterion  within  an  applicable 
State  water  quality  standard,  the 


permitting  authority  must  establish 
effluent  limits  using  one  or  more  of  the 
following  options: 

(A)  Establish  effluent  limits  using  a 
calculated  numeric  water  quality 
criterion  for  the  pollutant  which  the 
permitting  authority  demonstrates  will 
attain  and  maintain  appUcable  narrative 
water  quality  criteria  and  wiii  fully 
protect  the  designated  use.  Such  a 
criterion  may  be  derived  using  a 
proposed  State  criterion,  or  an  explicit 
State  policy  or  regulation  interpreting  its 
narrative  water  quality  criterion, 
supplemented  with  other  relevant 
information  which  may  include:  EPA's 
Water  Quahty  Standards  Handbook, 
October  1983,  risk  assessment  data, 
exposure  data,  information  about  the 
pollutant  from  the  Food  and  Drug 
Administration,  and  current  EPA  criteria 
documents;  or 

(B)  Establish  effluent  limits  on  a  case- 
by-case  basis,  using  EPA's  water  quality 
criteria,  published  under  section  307(a) 
of  the  CWA,  supplemented  where 
necessary  by  other  relevant  information; 
or 

(C)  Establish  effluent  limitations  on  an 
indicator  parameter  for  the  pollutant  of 
concern,  provided: 

(/)  The  permit  identifies  which 
pollutants  are  intended  to  be  controlled 
by  the  use  of  the  effluent  limitation; 

[2]  The  fact  sheet  required  by  S  124.56 
sets  forth  the  basis  for  the  limit, 
including  a  finding  that  compliance  with 
the  effluent  limit  on  the  indicator 
parameter  will  result  in  controls  on  the 
pollutant  of  concern  which  are  sufficient 
to  attain  and  maintain  applicable  water 
quality  standards;  • 

[3]  The  permit  requires  all  effluent  and 
ambient  monitoring  necessary  to  show 
that  during  the  term  of  the  permit  the 
limit  on  the  indicator  parameter 
continues  to  attain  and  maintain 
applicable  water  quality  standards;  and 

[4)  The  permit  contains  a  reopener 
clause  allowing  the  permitting  authority 
to  modify  or  revoke  and  reissue  the 
permit  if  the  limits  on  the  indicator 
parameter  no  longer  attain  and  maintain 
applicable  water  quality  standards. 

(vii)  When  developing  water  quality- 
based  effluent  limits  under  this 
paragraph  the  permitting  authority  shall 
ensure  that 

(A)  The  level  of  water  quality  to  be 
adiieved  by  limits  on  point  sources 
established  under  this  paragraph  is 
derived  firom.  and  complies  with  all 
appUcable  water  quality  standards;  and 

^)  Effluent  limits  developed  to 
protect  a  narrative  water  quali'y 
criterion,  a  numeric  water  quality 
criterion,  or  both,  are  consistent  with  the 
assumptions  and  requirements  of  any 
available  wasteload  allocation  for  the 


discharge  prepared  by  the  State  and 
approved  by  EPA  pursuant  to  40  CFR 
130.7. 


4.  The  title  of  paragraph  (e)  of  i  122.44 
is  revised  to  read  as  follows: 


(e)  Technology-based  controls  for 
toxic  pollutants,  *  *  • 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act  33  U.S.C  1251 
etseq. 

2.  Section  123.44  is  amended  by 
adding  paragraph  (c)(8)  to  read  as 
follows: 

$123.44    EPA  review  of  and  obiecttona  to 

f  4^e^      M    ■  MMB  lia 

ouiv  pvnimS. 

***** 

(c)  •  •  • 

(8)  The  effluent  limits  of  a  permit  fail 
to  satisfy  the  requirements  of  40  CFR 
122.44(d). 

***** 

3.  In  S  123.46  paragraph  (a)  is  revised 
and  paragraphs  (c),  (d),  (e)  and  (f)  are 
added,  as  follows; 

9123.46    IndivMual  oontrol  strategies. 

(a)  Not  later  than  February  4, 1989, 
each  State  shall  submit  to  the  Regional 
Administrator  for  review,  approval,  and 
implementation  an  individual  control 
strategy  for  each  point  source  identified 
by  the  State  pursuant  to  section 
304(I)(1)(C)  of  the  Act  which  will 
produce  a  reduction  in  the  discharge  of 
toxic  pollutants  from  the  point  sources 
identified  under  section  304(1)(1)(C) 
through  the  establishment  of  effluent 
limitations  under  section  402  of  the 
CWA  and  water  quality  standards 
under  section  303(c)(2)(B)  of  the  CWA. 
which  reduction  is  sufficient  in 
combination  with  existing  controls  on 
point  and  nonpoint  sources  of  pollution, 
to  achieve  the  applicable  water  quaUty 
standard  as  soon  as  possible,  but  not 
later  than  three  years  after  the  date  of 
the  establishment  of  such  strategy. 

(c)  For  the  purposes  of  this  section  the 
term  individual  control  strategy,  as  set 
forth  in  section  304(1)  of  the  CWA. 
means  a  final  NTOES  permit  with 
supporting  documentation  showing  that 
effluent  limits  are  consistent  with  an 
approved  wasteload  allocation,  or  other 
doctunentation  which  shows  that 
applicable  water  quality  standards  will 
be  met  not  later  thJan  three  years  after 
the  individual  control  strategy  is 
estabUshed.  Where  a  State  is  unable  to 
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issue  a  final  permit  on  or  before 
February  4. 1989,  an  individual  control 
strategy  may  be  a  draft  permit  with  an 
attached  schedule  (provided  the  State 
meets  the  schedule  for  issuing  the  Qnal 
permit)  indicating  that  the  permit  will  be 
issued  on  or  before  February  4. 1990.  If  a 
point  source  is  subject  to  section 
304(1)(1)(Q  of  the  CWA  and  is  also 
subject  to  an  on-site  response  action 
under  sections  104  or  106  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  (42  U.S.C.  9601  et 
seq.],  an  individual  control  strategy  may 
be  the  decision  dociunent  (which 
incorporates  the  appUcable  or  relevant 
and  appropriate  requirements  under  the 
CWA)  prepared  under  sections  104  or 
106  of  CERCLA  to  address  the  release  or 
threatened  release  of  hazardous 
substances  to  the  environment. 

(d)  A  petition  submitted  pursuant  to 
section  304(1)(3)  of  the  CWA  must  be 
submitted  to  the  appropriate  Regional 
Administrator.  Petitions  must  identify  a 
waterbody  in  sufficient  detail  so  that 
EPA  is  able  to  determine  the  location 
and  boundaries  of  the  waterbody.  The 
petition  must  also  identify  the  Ust  or 
Usts  for  which  the  waterbody  qualifies, 
and  the  petition  must  explain  why  the 
waterbody  satisfies  the  criteria  for 
Usting  under  CWA  section  304(1)  and  40 
CFR  130.10(d)(6). 

(e)  If  the  Regional  Administrator 
disapproves  one  or  more  individual 
control  strategies,  or  if  a  State  fails  to 
provide  adequate  public  notice  and  an 
opportimify  to  comment  on  the  ICSs, 
dien.  not  later  than  June  4, 1989,  the 
Regional  Administrator  shaU  give  a 
notice  of  approval  or  disapproval  of  the 
individual  control  strategies  submitted 
by  each  State  pursuant  to  this  section  as 
foUows: 

(1)  The  notice  of  approval  or 
disapproval  given  under  this  paragraph 
shaU  include  the  foUowing: 

(i)  The  name  and  address  of  the  EPA 
office  that  reviews  the  State's 
submittals. 

(ii)  A  brief  description  of  the  section 
304(1)  process. 

(iii)  A  Ust  of  ICSs  disapproved  under 
this  section  and  a  finding  that  the  ICSs 
wiU  not  meet  aU  appUcable  review 
criteria  under  this  section  and  section 
304(1)  of  the  CWA. 

(iv)  If  the  Regional  Administrator 
determines  that  a  State  did  not  provide 
adequate  pubUc  notice  and  an 
opportunity  to  comment  on  the  waters, 
point  sources,  or  ICSs  prepared  pursuant 
to  section  3040).  or  if  the  Regional 
Administrator  chooses  to  exercise  his  or 
her  discretion,  a  Ust  of  the  ICSs 
approved  under  this  section,  and  a 


finding  that  the  ICSs  satisfy  aU 
appUcable  review  criteria. 

(v)  The  location  where  interested 
persons  may  examine  EPA's  records  of 
approval  and  disapproval. 

(vi)  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Office  fi-om  whom  interested  persons 
may  obtain  more  information. 

(vii)  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 

(2)  The  Regional  Administi^tor  shall 
provide  the  notice  of  approval  or 
disapproval  given  under  this  paragraph 
to  the  appropriate  State  Director.  The 
Regional  Administrator  shaU  pubUsh  a 
notice  of  availability,  in  a  daily  or 
weekly  newspaper  with  State-wide 
circulation  or  in  the  Federal  Register,  for 
the  notice  of  approval  or  disapproval. 
The  Regional  Administrator  shall  also 
provide  written  notice  to  each 
discharger  identified  under  section 
304(1)(1){C),  that  EPA  has  Usted  the 
discharger  under  section  304(1)(1)(C). 

(3)  As  soon  as  practicable  but  not 
later  than  June  4. 1990,  the  Regional 
Offices  shaU  issue  a  response  to 
petitions  or  comments  received  under 
section  304(1).  The  response  to 
comments  shaU  be  given  in  the  same 
manner  as  the  notice  described  in 
paragraph  (e)  of  this  section  except  for 
the  following  changes: 

(i)  The  Usts  of  ICSs  reflecting  any 
changes  made  piuvuant  to  conmients  or 
petitions  received. 

(ii)  A  brief  description  of  the 
subsequent  steps  in  the  section  304(1) 
process. 

(f)  EPA  shaU  review,  and  approve  or 
disapprove,  the  individual  control 
strategies  prepared  under  section  304(1) 
of  the  CWA,  using  the  applicable 
criteria  set  forth  in  section  304(1)  of  the 
CWA,  and  in  40  CFR  Part  122.  including 
S  122.44(d).  At  any  time  after  the 
Regional  Administrator  disapproves  an 
ICS  (or  conditionaUy  aproves  a  draft 
permit  as  an  ICS),  the  Regional  Office 
may  submit  a  written  notification  to  the 
State  that  the  Regional  Office  intends  to 
issue  the  ICS.  Upon  mailing  the 
notification,  and  notwithstanding  any 
other  regulation,  exclusive  authority  to 
issue  the  permit  passes  to  EPA. 

4.  Section  123.63  is  amended  by 
adding  paragraph  (a)(5)  to  read  as 
foUows: 

{123.63    CrHwta  for  withdraw^  of  state 
program*. 

(a)  •  *  * 

(5)  Where  the  State  fails  to  develop  an 
adequate  regulatory  program  for 
developing  water  quaUty-based  effluent 
limits  in  NTOES  permits. 


PART  130-WATER  QUALITY 
PLANNING  AND  MANAGEMENT 

1.  The  authority  citation  for  Part  130 
continues  to  read  as  foUows: 

Authority:  33  U.S.C  1251  et  seq. 

•  •        •        ♦        • 

2.  Section  130.10  is  amended  by 
adding  paragraphs  (d)(4).  (d)(5).  (d)(6), 
(d)(7),  (d)(8),  (d)(9),  (d){10),  and  (d)(ll)  to 
read  as  follows: 

S  130.10    Stat*  sulMnlttalB  to  EPA 

•  *        •        •        • 

(d)  •  •  • 

(4)  For  the  purposes  of  Usting  waters 
under  8130.10(d)(2).  "appUcable 
standard"  means  a  numeric  criterion  for 
a  priority  pollutant  promulgated  as  part 
of  a  state  water  quaUty  standard.  Where 
a  state  numeric  criterion  for  a  priority 
poUutant  is  not  promulgated  as  part  of  a 
state  water  quaUty  standard,  for  the 
purposes  of  Usting  waters  "applicable 
standard"  means  the  state  narrative 
water  quaUty  criterion  to  control  a 
priority  poUutant  (e.g.,  no  toxics  in  toxic 
amounts)  interpreted  on  a  chemical-by- 
chemical  basis  by  applying  a  proposed 
state  cirterion.  an  expUcit  state  poUcy  or 
regulation,  or  an  EPA  national  water 
quality  criterion,  supplemented  with 
other  relevant  information. 

(5)  If  a  water  meets  eitiier  of  the  two 
conditions  listed  below  the  water  must 
be  listed  under  §  130.10(d)(2)  on  the 
grounds  that  the  applicable  standard  is 
not  achieved  or  expected  to  be  achieved 
due  entirely  or  substantiaUy  to 
discharges  from  point  sources. 

(i)  Existing  or  additional  water 
quality-based  limits  on  one  or  more 
point  sources  would  result  in  the 
achievement  of  an  applicable  water 
quaUty  standard  for  a  toxic  poUutant  or 

(u)  The  discharge  of  a  toxic  poUutant 
frt>m  one  or  more  point  sources, 
regardless  of  any  nonpoint  source 
contribution  of  the  same  pollutant  is 
sufficient  to  cause  or  is  expected  to 
cause  an  exciuvion  above  the  appUcable 
water  quality  standard  for  the  toxic 
poUutant 

(6)  Each  state  shall  assemble  and 
evaluate  aU  existing  and  readUy 
available  water  quaUty-related  data  and 
Uiformation  and  each  state  shaU  develop 
the  Usts  required  by  paragraphs  (d)(1). 
(2),  and  (3)  of  this  section  based  upon 
this  data  and  information.  At  a 
minimnm,  all  existing  and  readify 
available  water  quaUty-related  data  and 
information  includes,  but  is  not  limited 
to,  all  of  the  existing  and  readily 
avaUable  data  about  the  foUowing 
categories  of  waters  in  the  state: 
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(i)  Wattn  where  fiihing  or  •hellflah 
bans  aDd/or  advieoiiea  are  currently  in 
effect  or  are  anticipated. 

(li)  Waters  where  there  have  been 
repeated  fishldlls  or  where 
abnormalitiea  (cancers,  lesions,  tumors, 
etc.)  have  been  observed  in  fish  or  other 
aquatic  life  during  the  last  ten  years. 

(iii)  Waters  where  there  are 
restrictions  on  water  sports  or 
recreational  contact. 

(iv)  Waters  identified  by  the  state  in 
its  most  recent  state  section  305(b) 
report  as  either  "partially  achieving"  or 
"not  achieving"  designated  uses. 

(v)  Waters  identified  by  the  states 
under  section  303(d)  of  the  CWA  as 
waters  needing  water  quality-based 
controls. 

(vi)  Waters  identified  by  the  state  as 
priority  waterbodies.  (State  Water 
Quality  Management  plana  often  include 
priority  wateroody  lists  which  are  those 
waters  that  most  need  water  pollution 
control  decisions  to  achieve  water 
quality  standards  or  goals.) 

(vii)  Waters  where  ambient  data 
indicate  potential  or  actual  exceedances 
of  water  quality  criteria  due  to  toxic 
pollutants  from  an  industry  classified  as 
a  primary  industry  in  Appendix  A  of  40 
CFR  Part  122. 

(viii)  Waters  for  which  effluent 
toxicity  test  results  indicate  possible  or 
actual  exceedances  of  state  water 
quality  standards,  including  narrative 
"free  from"  water  quality  criteria  or  EPA 
water  quality  criteria  where  state 
criteria  are  not  available. 

(ix)  Waters  with  primary  industrial 
major  dischargers  where  dilution 
analyses  indicate  exceedances  of  state 
narrative  or  numeric  water  quality 
criteria  (or  EPA  water  quality  criteria 
where  state  standards  are  not  available) 
for  toxic  pollutants,  ammonia,  or 
chlorine.  These  dilution  analyses  must 
be  based  on  estimates  of  discharge 
levels  derived  from  effluent  guidelines 
development  documents,  NPDES 
permits  or  permit  application  data  (e.g.. 
Form  2C).  Discharge  Monitoring  Reports 
(DMRs),  or  other  available  information. 

(x)  Waters  with  POTW  dischargers 
requiring  local  pretreatment  programs 
where  dilution  analyses  indicate 
exceedances  of  state  water  quality 
criteria  (or  EPA  water  quality  criteria 
where  state  water  quality  criteria  are 
not  available)  for  toxic  pollutants, 
ammonia,  or  chlorine,  lliese  dilution 
analyses  must  be  based  upon  data  from 
t^PDES  permits  or  permit  applications 
(e.g..  Form  2C).  Discharge  Monitoring 
Reports  (DMRs),  at  other  available 
infonnation. 

(xi)  Waters  with  facilities  not 
induded  in  die  previous  two  categories 
such  as  major  POTWs,  and  industrial 


minor  dischargers  where  dilution 
analyses  indicate  exceedances  of 
numeric  or  narrative  state  water  quality 
criteria  (or  EPA  water  quality  criteria 
where  state  water  quality  criteria  are 
not  available)  for  toxic  pollutants, 
ammonia,  or  chlorine,  lliese  dilution 
analyses  must  be  based  upon  estimates 
of  discharge  levels  derived  from  effluent 
guideline  development  documents, 
NPDES  permits  or  permit  application 
data,  Discharge  Monitoring  Reports 
(DMRs),  or  other  available  information. 

(xii)  Waters  classified  for  uses  that 
will  not  support  the  "fishable/ 
swlmmable"  goals  of  the  Clean  Water 
Act 

(xiii)  Waters  where  ambient  toxicity 
or  adverse  water  quality  conditions 
have  been  reported  by  local,  state,  EPA 
or  other  Federal  Agencies,  the  private 
sector,  public  interest  groups,  or 
universities.  These  organizations  and 
groups  should  be  actively  solicited  for 
research  they  may  be  conducting  or 
reporting.  For  example,  university 
researchers,  the  United  States 
Department  of  Agriculture,  the  National 
Oceanic  and  Atmospheric 
Administration,  the  United  States 
Geological  Survey,  and  the  United 
States  Fish  and  WUdlife  Service  are 
good  sources  of  field  data  and  research. 

(xiv)  Waters  identified  by  the  state  as 
impaired  in  its  most  recent  Clean  Lake 
Assessments  conducted  under  section 
314  of  the  Clean  Water  Act. 

(xv)  Waters  identified  as  impaired  by 
nonpoint  sources  in  the  America's  Clean 
Water  The  States '  Nonpoint  Source 
Assessments  1965  (Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators  (ASTWPCA))  or  waters 
identified  as  impaired  or  threatened  in  a 
nonpoint  source  assessment  submitted 
by  me  state  to  EPA  under  section  319  of 
the  Clean  Water  Act 

(xvi)  Surface  waters  impaired  by 
pollutants  bom  hazardous  waste  sites 
on  the  National  Priority  List  prepared 
under  section  106(8MA)  of  CERCLA. 

(7)  Bad)  state  shall  provide 
documentation  to  the  Regional 
Administrator  to  support  the  state's 
determination  to  list  or  not  to  list  waters 
as  required  by  paragraphs  (d)(1),  (d)(2) 
and  (d)(3)  of  this  section.  Hiis 
documentation  shall  be  submitted  to  the 
Regional  Administrator  together  with 
the  lists  required  by  paragraphs  (d)(1), 
(d)(2),  and  (d)(3)  of  tiiis  section  and  shall 
include  as  a  minimum: 

(i)  A  description  of  the  methodology 
used  to  develop  each  list; 

(ii)  A  description  of  the  data  and 
information  used  to  identify  waters  and 
sources  induding  a  description  of  the 
data  and  information  used  by  the  state 


as  required  by  paragraph  (d)(6)  of  tiiis 
section; 

(iii)  A  rationale  for  any  dedsion  not  to 
use  any  one  of  tiie  categories  of  existing 
and  readily  available  data  required  by 
paragraph  (d)(6)  of  this  section;  and 

(iv)  Any  other  information  requested 
by  the  Regional  Administrator  that  is 
reasonable  or  necessary  to  determine 
the  adequacy  of  a  state's  lists.  Upon 
request  by  the  Regional  Administrator, 
each  state  must  demonstrate  good  cause 
for  not  induding  a  water  or  waters  on 
one  or  more  lists.  Good  cause  includes, 
but  is  not  limited  to,  more  recent  or 
accurate  data;  more  accurate  water 
quality  modeling;  flaws  in  the  original 
analysis  that  led  to  the  water  being 
identified  in  a  category  in  S  130.10(d)(6): 
or  changes  in  conditions,  e.g.,  new 
control  equipment  or  elimination  of 
discharges. 

(8)  The  Regional  Administrator  shall 
approve  or  disapprove  each  list  required 
by  paragraphs  (d)(1),  (d)(2).  and  (dj(3)  of 
this  section  no  later  than  June  4, 1989. 
The  Regional  Administrator  shall 
approve  each  Ust  required  under 
paragraphs  (d)(1),  (d)(2).  and  (d)(3)  of 
this  section  only  if  it  meets  the 
regulatory  requirements  for  listing  under 
paragraphs  (d)(1),  (d)(2).  and  (d)(3)  of 
this  section  and  if  the  state  has  met  all 
the  requirements  of  paragraphs  (d)(6) 
and  (d)(7)  of  this  section. 

(9)  If  a  state  fails  to  submit  lists  in 
accordance  with  paragraph  (d)  of  this 
section  or  the  Regional  Administrator 
does  not  approve  the  lists  submitted  by 
such  state  in  accordance  with  this 
paragraph,  then  not  later  than  June  4. 
1990,  the  Regional  Administrator,  in 
cooperation  with  such  state,  shall 
implement  the  requirements  of  CWA 
section  304(1)  (1)  and  (2)  in  such  state. 

(10)  If  the  Regional  Administrator 
disapproves  a  state's  decision  with 
respect  to  one  or  more  of  the  waters 
required  under  paragraph  (d)  (1),  (2),  or 
(3)  of  this  section,  or  one  or  more  of  the 
individual  control  strategies  required 
pursuant  to  section  304(1)(1)(D).  then  not 
later  than  June  4. 1989,  the  Regional 
Administrator  shall  distribute  the  notice 
of  approval  or  disapproval  given  under 
this  paragraph  to  the  appropriate  state 
Director.  The  Regional  Administrator 
shall  also  publish  a  notice  of 
availability,  in  a  daily  or  weekly 
newspaper  with  state-wide  circulation 
or  in  the  Federal  Register,  for  the  notice 
of  approval  or  disapproval.  The 
Regional  Administrator  shall  also 
provide  written  notice  to  each 
discharger  identified  under  section 
3O40)(l)(C),  diat  EPA  has  Usted  the 
discharger  under  section  304(1)(1)(C). 
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The  notice  of  approval  and  disapproval 
shall  indude  the  following: 

(i)  The  name  and  address  of  the  EPA 
office  that  reviews  the  state's 
submittals. 

(ii)  A  brief  description  of  the  section 
304(1)  process. 

(iii)  A  list  of  waters,  point  sources  and 
poUutants  disapproved  under  this 
paragraph. 

(iv)  If  the  Regional  Administrator 
determines  that  a  state  did  not  provide 
adequate  pubUc  notice  and  an 
opportunity  to  conunent  on  the  lists 
prepared  under  this  section,  or  if  the 
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Regional  Administrator  chooses  to 
exerdse  his  or  her  discretion,  a  list  of 
waters,  point  sources,  or  pollutants 
approved  under  this  paragraph. 

(v)  The  name,  address,  and  telephone 
number  of  the  person  at  the  Regional 
Office  fix)m  whom  interested  persons 
may  obtain  more  information. 

(vi)  Notice  that  written  petitions  or 
comments  are  due  within  120  days. 

(11)  As  soon  as  practicable,  but  not 
later  than  June  4, 1990,  the  Regional 
Office  shall  issue  a  response  to  petitions 
or  comments  received  under  paragraph 
(d)(10)  of  tills  section.  Notice  shall  be 


given  in  the  same  maimer  as  notice 
described  in  paragraph  (d){l0)  of  this 
section,  except  for  the  following  changes 
to  the  notice  of  approvals  and 
disapprovals: 

(i)  The  lists  of  waters,  point  sources 
and  pollutants  must  reflect  any  changes 
made  pursuant  to  comments  or  petitions 
received. 

(ii)  A  brief  description  of  the 
subsequent  steps  in  the  section  304(1) 
process  shall  be  induded. 

[FR  Doc.  »-13ieo  Filed  6-1-89;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

(Ct)f  A  No.  •i.zoeA] 

Jacob  K.  Javits  Gifted  and  Talented 
Studenta  Education  Program  Notice 
Invittng  Applicationa  for  New  Awarda 
for  inacai  Year  (FY)  1989 

Note  to  applicants:  This  notice  Is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply Jor  a  grant  under  this 
program. 

Purpose  of  program:  Provides 
Hnancial  assistance  to  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public  and 
private  agencies  and  organizations,  to 
encourage  research,  demonstration 
projects,  personnel  training,  and  similar 
activities  designed  to  help  build  a 
nationwide  capability  in  elementary  and 
secondary  schools  to  identify  and  meet 
the  special  educational  needs  of  gifted 
and  talented  students. 

Deadline  for  transmittal  of 
application:  July  31, 1989. 

Deadline  for  intergovernmental 
review:  September  29, 1989. 
Available  funds:  S8.2  million. 
Estimated  range  of  awards:  $200,000- 
$310,000. 

Estimated  average  size  of  awards: 
$248,000. 
Estimated  number  of  awards:  25. 
Note:  The  Department  is  not  bound  by 
any  estimates  in  this  notice. 
Project  Period:  Up  to  36  months. 
Budget  Period:  12  months. 
Applicable  regulations:  The  following 
regulations  apply  to  the  Gifted  and 
Talented  Program: 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  Part  61 
(General  Education  Provisions  Act: 
Enforcement),  and  Part  85 
(Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 


Description  of  the  Program: 

The  Gifted  and  Talented  Program  is 
authorized  by  the  Jacob  K.  Javits  Gifted 
and  talented  Students  Education  Act  of 
1988,  Title  IV.  Part  B  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

Definitions 

The  following  definitions  apply  to  the 
terms  used  in  this  notice: 

(a)  "Gifted  and  talented  students" 
means  children  and  youths  who— 

(1)  Give  evidence  of  high  performance 
capability  in  such  areas  as  intellectual, 
creative,  artistic,  or  leadership  capacity 
or  in  specific  academic  fields;  and 

(2)  Require  services  or  activities  not 
ordinarily  provided  by  the  school  in 
order  to  develop  such  capabilities  fully. 

(b)  "Hawaiian  native"  means  any 
individual  any  of  whose  ancestors  were 
natives  prior  to  1778  of  the  area  that 
now  comprises  the  State  of  Hawaii. 

(c)  "Hawaiian  native  organization" 
means  any  organization  recognized  by 
the  Governor  of  the  State  of  Hawaii 
primarily  serving  and  representing 
Hawaiian  natives. 

(d)  "Institution  of  higher  education" 
has  the  same  meaning  given  such  term 
in  section  435(b)  of  the  Higher  Education 
Act  of  1965.  as  amended. 

Eligible  Parties 

The  following  are  eligible  to  apply 
under  this  program: 

(a)  State  educational  agencies. 

(b)  Local  educational  agencies. 

{c)  Institutions  of  higher  education. 

(d)  Other  public  agencies  and  private 
agencies  and  organizations  (including 
Indian  tribes  and  organizations  as 
defined  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  and  Hawaiian  native 
organizations). 

Uses  of  Funds 

(a)  Projects  assisted  under  this 
program  may  include — 

(1)  Preservice  and  inservice  training 
(including  fellowships)  for  persoimel 
(including  leadership  personnel) 

■  involved  in  the  education  of  gifted  and 
talented  students; 

(2)  Establishment  and  operation  of 
model  projects  and  exemplary  programs 
for  the  identification  and  education  of 
gifted  and  talented  students,  including 
summer  programs  and  cooperative 
programs  involving  business,  industry, 
and  education: 

(3)  Strengthening  the  capability  of 
State  educational  agencies  and 
institutions  of  higher  education  to 
provide  leadership  and  assistance  to 
local  educational  agencies  and  nonprofit 
private  schools  in  the  planning. 


operation  and  improvement  of  programs 
for  the  identification  and  education  of 
gifted  and  talented  students:  and 

(4)  Programs  of  technical  assistance 
and  information  dissemination. 

(b)  Grantees  must  use  funds  received 
under  this  program  to  supplement  and 
make  more  effective  the  expenditure  of 
State  and  local  funds,  and  of  Federal 
funds  made  available  under  Chapter  2  of 
Title  I  and  Title  II  of  the  Elementary  and 
Secondary  Education  Act  of  1965  for  the 
education  of  gifted  and  talented 
students. 

Partidpadon  of  Private  School  Students 

Applicants  must  make  provision  for 
the  equitable  participation  of  students 
and  teachers  in  private  nonprofit 
elementary  and  secondary  schools, 
including  the  participation  of  teachers 
and  other  personnel  in  preservice  and 
inservice  training  programs  supported 
under  the  Act. 

Priorities 

Absolute  Priorities 

In  accordance  with  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  both  of  the  following 
priorities: 

(a)  Applications  that  propose  to 
identify  gifted  and  talented  students 
who  may  not  be  identified  through 
traditional  assessment  methods 
(including  economically  disadvantaged 
individuals,  individuals  of  limited 
English  proficiency,  and  individuals 
with  handicaps)  and  provide  education 
programs  designed  to  include  gifted  and 
talented  students  from  such  groups;  or 

(b)  Applications  that  propose 
programs  and  projects  designed  to 
develop  or  improve  the  capability  of 
schools  in  an  entire  State  or  region  of 
the  Nation  through  cooperative  efforts 
and  participation  of  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public  and 
private  agencies  and  organizations 
(including  business,  industry,  and  labor), 
to  plan,  conduct,  and  improve  programs 
for  the  identification  and  education  of 
gifted  and  talented  students. 

Under  34  CFR  75.105(c)(3),  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  one  or  both 
of  these  absolute  priorities. 

Service  Priority 

In  approving  applications  under  this 
program,  the  Secretary  ensures  that  at 
least  one  h^lf  of  the  applications 
approved  contain  a  component  designed 
to  serve  gifted  and  talented  students 
who  are  economically  disadvantaged 
individuals. 
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Invitational  Priorities 

In  accordance  with  EDGAR,  34  CFR 
75.105(c)(1),  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities: 

(a)  Inservice  and  preser\'ice  training 
that  enables  classroom  teachers  to 
provide  individualized  instruction  to 
gifted  and  talented  children: 

(b)  Inservice  and  preservice  training, 
including  fellowships,  that  enhance 
teacher  ability  and  school  capacity  to 
instruct  gifted  and  talented  children  in 
particular  disciplines: 

(c)  Projects  that  serve  gifted  and 
talented  children  through  schools  of 
choice,  including  magnet  school 
programs: 

(d)  Projects  that  seek  to  discover  and 
cultivate  die  potential  of  highly  able 
students  within  the  regular  classroom: 

(e)  Model  projects  that  are  based  on 
relevant  research  and  literature  for 
identifying  and  instructing  the  gifted  and 
talented  student  populations  that  will  be 
served: 

(f)  Model  projects  that  use  multiple 
criteria  for  selecting  highly  able  students 
for  admission  into  a  gifted  and  talented 
program,  rather  than  a  single  measure 
such  as  a  standardized  test 

(g)  I*roject8  that  encourage  highly  able 
students  who  are  not  being  identified 
through  traditional  assessment  methods 
to  develop  and  display  their  skills  and 
talents  over  an  extended  period  in  order 
to  increase  their  prospects  for  admission 
into  a  gifted  program: 

(h)  Training  for  parents  of  gifted  and 
talented  students  in  nurturing  their 
children's  gifts  and  talents. 

An  application  that  addresses  one  or 
more  of  these  invitational  priorities  does 
not  receive  from  the  Secretary 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  the 
Gifted  and  Talented  Program. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria.— [1]  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Act  of  1988, 
including  consideration  of — 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 


Note  to  Applicants:  A  statement  of  the 
purposes  of  the  authorizing  statute  is 
found  in  the  Purpose  of  Program  section 
of  this  notice. 

(2  Extent  of  need  for  the  project  (20 
points)  The  secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project:  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  apphcant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 


(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b){4)(i) 
(A)  and  (B).  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  quahficafions  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (6 
points)  The  Secretary  rexiews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  th^evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.5«) 

Evaluation  by  the  grantee.) 

(7)  .Adequacy  of  resources.  (4  points) 
The  Secretary  reviews  each  applic^ition 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 

Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  Slates  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  18, 1987,  pages  44338-44340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
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entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entitles  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  «84.206A,  U.S.  Department  of 
Education.  Room  4161. 400  Maryland 
Avenue,  SW..  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  the 
applicant  submits  its  completed 
application.  Do  not  send  application  to 
the  above  address. 

Instmcdons  for  Transmittal  of 
AppUcadons 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall— 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.206A).  Washington,  DC 
20202-4725 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.206A).  Room  #3633. 
Regional  Office  Building  #3,  7th  and  D 
Streets  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  6y 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Applicadon  Insfaructioiis  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows:  ' 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials. 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment. 
Suspension,  and  Other  Responsibility 


Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions.  (NOTE:  ED  Form  GCS-009 
is  intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

Cetification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  than  Individuals  (ED  80-^X)04). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certincations.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Interactive  Audio  Conference 

The  U.S.  Department  of  Education  in 
cooperation  with  participating  State 
departments  of  education  will  hold  an 
interactive  audio  conference  to  provide 
prospective  applicants  and  interested 
parties  with  information  related  to  the 
development  and  submission  of 
applications  for  the  FY  1989  Gifted  and 
Talented  discretionary  grant 
competition.  The  1  and  ¥i  hour  audio 
conference  will  be  held  in  two  time  slots 
on  June  19. 1989—2:00  pm  and  3:30  pm 
Eastern  Daylight  Time.  If  your  State 
would  like  to  participate  or  you  would 
like  additional  information,  contact 
Gloria  Herbert  by  June  12, 1989  at  (202) 
357-6187. 

POM  FURTHER  INFORMATION  CONTACT: 

L.  Ann  Benjamin.  U.S.  Department  of 
Education.  Offlce  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue,  NW.  Washington,  DC 
20208-5643;  Phone:  (202)  357-6187. 

Program  Authority:  20  U.S.C.  3061-3068. 
Dated:  May  28, 1989. 
Bruno  V.  Manno, 

Acting  Assistant  Secretary,  Office  of 
Educational  Research  and  Improvement 
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INSTRUCTIONS  FOR  THE  SF  424 


Thia  is  a  sUndArd  form  UMd  by  applicanu  as  a  raquirsd  facesliMt  for  pr— ppiications  and  applications  submitted 
for  Psdoral  assistanco.  It  will  bo  usod  by  Fodoral  affoneies  to  obtain  applicant  eortifkation  that  Statas  which  hava 
•sublishsd  a  raviaw  and  eommont  procaduro  in  rasponsa  to  Exacutiva  Ordar  12372  and  hava  salactad  tha  program 
to  ba  includad  in  thair  process,  hava  baan  givao  an  opportunity  la  reviaw  tlia  applicant's  submission. 

Entry:  Itaas:  Entnr 


Item: 

1.  Salf-axplanatory. 

2.  Data  appUcatiaa  aubmittad  to  Padaral  afeney  (or 
State  if  applicable)  4  applicant's  control  aumbar 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  prctiect,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  tiie 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  \if  the  Internal  Revenue  Serriee. 

T.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "^ew*  means  a  new  assistance  award. 

— '  "^ntinuatioo"  means  an  extension  for  an 
additional  f^mdin^budget  period  for  a  prctject 
with  a  prqjeeted  completion  date. 

— Itevisioa''  means  any  change  in  the  Federal 
Gevemment's  financial  obligation  or 
contingent  liability  from  an  exiatinf 
obligation. 

9.  Name  ofFederal  agency  from  which  assistance  is 
being  requested  with  this  applieatioB. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistanee 
numlMr  and  title  of  the  program  uader  which 
asaistanee  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  ia  involved,  you  should 
append  aa  eiplanarinn  on  a  aeparate  sheet.  If 
apprepriate  (e.g..  eonstnietioa  or  real  property 
projects),  attach  a  map  showing  pn^'eet  locatiao. 
For  preapplieations,  use  a  separate  sheet  to 
provide  a  attmmary  description  of  this  project 


12.  List  only  the  largest  political  entities  aifected 
(e.g..  State,  eountiee.  cities). 

13.  Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  aa  item  IS. 


ApplicanU  should  contact  the  Stete  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
sufajeet  to  the  Stete  intergovammentel  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
iaclttde  delinquent  audit  disallowances,  loana 
and  taxes. 

To  be  aigned  by  the  authorised  representetive  of 
the  applicant  A  copy  of  tha  governing  body's 
authorisfttioo  for  you  to  sign  this  application  as 
official  repreeentotive  muat  be  on  file  in  the 
applicant's  oCBoe.  (Certain  Federal  agencies  may 
require  that  this  authorisataeo  be  submitted  aa 
part  of  the  applicatien.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Inetractioiie 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  on*  or  more  grant  prograois.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  tlM 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  appljring  for  assistance 
which  requires  Federal  authoritation  in  annual  or 
other  funding  period  increments.  In  the  latter  ease. 
Sections  A3.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  0>) 

For  applications  pertaining  to  a  tingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  Mingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applicationa,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0.  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


littM  1-4.  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOA  THE  Sf-424A  (continued) 


Uae  7  -  Eoter  the  wtimatsd  saoant  of  incom*.  if  any, 
txpactad  to  Im  gentrmted  from  this  projoet  Do  not  add 
or  subtract  this  amount  bom  the  total  pr<q«ct  amount. 
Show  undar  the  program  narrative  statament  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  (tf  the 
grant 

Sectioii  C  Noa>Federel-Reeource« 

Unee  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

ColaesB  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
ftinctioa  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Colnma  (e)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  SUte  or  SUte  agency.  Applicanta  which  are 
•  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
aoureee. 

Colaam  (e)  -  Enter  totals  of  Columns  (b),  (c).  and 
(d). 

Uae  U  ~  Enter  the  total  for  each  of  Columns  (bMe). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f),  Section  A. 

Seetioa  D.  Forecasted  Cash  Needs 

Line  IS  •  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  fivm  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  IS  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimatee  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applieationa, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplemenu)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanationa  or  comments 
deemed  necessary. 
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Instructions  for  Part  HI — Application 
Narrative 

Before  preparing  the  application 
narrative,  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  priorities,  and 
the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

The  Narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should: 

1.  Begin  with  an  abstract,  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  these  critena  are 
listed  in  this  notice; 

3  Describe  how  the  proposed  project 
will  meet  one  or  both  of  the  absolute 
priorities  and  any  of  the  mvitational 
priorities  listed  in  this  notice; 

4.  Clearly  identify  any  component  of 
the  project  that  will  serve  gifted  and 
talented  students  who  are  economically 
disadvantaged. 

5.  According  to  EDGAR.  34  CFR 
75.591,  grantees  are  required  to 
cooperate  in  any  Federal  evaluation  of 
their  projects.  Recipients  of  funds  under 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  shall 
collect  the  following  data  for  evaluation, 
and  applicants  shall  describe  in  their 


grant  application  their  plan  for 
collecting  this  data: 

Demographic  information  on 
participants,  including  number  of 
participants,  grade  level,  racial/ethnic 
composition,  socio-economic 
composition,  and  evidence  of  special 
needs; 

A  description  of  services  provided  to 
participant;  and 

Measures  which  demonstrate  the 
progress  made  in  achieving  the  project's 
stated  goals  and  objectives,  such  as 
increased  enrollment  of  students  in 
gifted  and  talented  programs,  academic 
achievement  and  improvements  in 
teacher's  skills  and  attitudes. 

This  data  will  be  used  in  evaluating 
project  effectiveness  and  in  evaluating 
continuation  applications. 

6.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application, 
including  the  scope  and  degree  of 
service  and  when  it  will  be  delivered. 
The  application  should  enable  reviewers 
to  make  clear  linkage  between  the 
proposed  project  and  speciflc  project 
tasks,  operation,  and  service  delivery. 

Please  limit  the  application  narrative 
to  no  more  than  30  double-spaced,  typed 
pages  (on  one  side  only].  Supplemental 
documentation  (not  to  exceed  25  pages) 


may  be  attached  to  the  program 
narrative  and  is  not  counted  as  part  of 
the  30  pages  of  narrative. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington.  DC  20202-4651;  and  to  the" 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1850-0635, 
Washington,  DC  20503. 

(Information  collection  approved  under  OMB 
control  number  1850-0635.  Expiration  dale: 
May  31. 1992.) 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Not« 


Certain  of  ttMM  aMurancM  may  not  be  applicablt  to  your-project  or  program.  If  you  have  questions, 
pleaae  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicanu 
to  certiiy  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorised  repreeentative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  su£Dcient  to 
pay  the  non-Federal  share  of  project  cosU)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  prtqect  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibk  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  H  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relatiitg  to 
nondiscrimination.  These  include  but  are  not 
limitad  to:  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (P.L.  88-362)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amendmente  of  1972.  as 
aoMaded  (20  U.S.C.  II 1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973.  as 
amended  (29  U.&C  I  794).  which  prohibite  dis- 
erimioation  on  the  basis  of  handicapa;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C  11  6101-6107).  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  at  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (D 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ii  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S  C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  US  C  I 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply.  a»  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C.  II  276a  to  276a- 
7).  the  Copeland  Act  (40  U.SC.  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regaiding  labor  standards  for  federally  assisted 
construction  subagreemente. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipienU  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  EnvironmenUl 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursv4ant  to  EO  11738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  mth  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Costal  Zone  Management 
Act  of  1972  (16  use.  IS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  SUte  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  driniung  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  IS  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq  ). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended.  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistonce. 

16.  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  (42  U.S  C  SS  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 
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Assurances  —  Jacob  K.  Javits  Gifted  and  Talented  Students 
Education  Program 

The  applicant  hereby  assures  and  certifies  that  It  will: 

1.  If  It  provides  for  service  delivery,  provide  for  the 
equitable  participation  of  students  and  teachers  In  private 
nonprofit  elementary  and  secondary  schools,  Including  the 
participation  of  teachers  and  other  personnel  In  preservice  and 
inservice  training  programs  supported  under  the  Act: 

2.  Use  the  funds  received  under  the  Javits  program  to  . 
supplement  and  make  more  effective  the  expenditure  of  State  and 
local  funds,  and  of  Federal  funds  made  available  under  Chapter  2 
of  Title  I  and  Title  IZ  of  the  Elementary  and  Secondary 
Education  Act  of  1965  for  the  education  of  gifted  and  talented 
students. 


Signature 


Name 


Title 


GIFTED  AND  TALENTED  PROGRAM 
Data  Sheet 
Please  check  the  priority  or  priorities  your  proposed  program  or 
project  will  address. 

ABSOLUTE  PRIORITIES:   (The  application  must  address  one  or  both  of 
these  priorities.) 


The  identification  of  gifted  and  talented  students  who  may 
not  be  identified  through  traditional  assessment  methods 
(including  economically  disadvantaged  individuals, 
individuals  of  limited  English  proficiency,  and  individuals 
with  handicaps)  and  the  provision  of  education  programs 
designed  to  Include  gifted  and  talented  students  from  such 
groups ;  and 


Date 


Programs  and  projects  designed  to  develop  or  improve  the 
capability  of  schools  in  an  entire  State  or  region  of  the 
Nation  through  cooperative  efforts  and  participation  of 
State  and  local  educational  agencies,  institutions  of  higher 
education,  and  other  public  and  private  agencies  and 
organizations  (including  business,  industry,  and  labor),  ^o 
plan,  conduct,  and  improve  programs  for  the  identification 
and  education  of  gifted  and  talented  students. 


SERVICE  PRIORITY: 


The  application  contains  a  component  designed  to  serv^ 
gifted  and  talented  students  who  are  economically 
disadvantaged  Individuals. 
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Certification  Regarding 

Debarment,  Suspension,  and  Otiier  Responsibliity  Matters 

Primary  Covered  Transactions 


Ths  certification  is  raquirad  by  tfw  regulations  implOT 
Section  85.510.  Partltipirtt'  rwponsibimes.  The  noMon  owi  puttshed  as  Pirt  VW  o(  fw  May  26. 1988  Federal  R<>(;iist>»f  (pages 
19160-1921 1 ).  Copies  of  the  regulations  may  t)e  obtained  l>y  contacting  the  U.S.  Departnwrt  of  EducatB^^ 
400  Maryland  Avenue.  S.W.  (Room  3633  GSA  Regional  OfBce  Bufldhg  No.  3).  Washingion.  O.C.  20202-4725.  telephone  (202)  732-2505. 

(BEFORE  COMPI^TING  CERTIFICATION,  READ  INSTRUCTIONS  ON  REVERSE) 

(1 )  The  prospective  primary  paitibpant  certites  to  ttw  best  of  its  luYnviedge  and  beliei.  ta^ 

(a)  Are  not  presently  debarred,  suspended,  proposed  (or  debarment,  dedared  inefgUe,  or  voluntarily  excluded  (rom  covered  transactions 
by  ary  Federal  department  or  agency: 

(b)  Have  not  wiittn  a  Itvee-year  period  precedngiNs  proposal  been  convicted  of  or  had  a  dvljudgiTiem  rendered  against  tta^ 
commission  of  fraud  or  a  criminal  offense  in  connection  with  obtaining,  attempting  lo  obtain,  or  performing  a  public  (Federal,  State  or 
locaO  nuisaction  or  coniTKa  under  a  public  tansaction:  violalion  of  Federal  or  Stale  antitrust  statutes  or  comrnissi^^ 

^fl  forgery,  bribery,  falsification  or  destruction  of  records,  making  false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or  othenMse  criminally  or  dvily  charged  by  a  governmental  entity  (Federal.  State  or  local)  with  commisson 
of  any  of  the  offenses  enumerated  in  paragraph  (1  Hb)  of  Viis  certlication:  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application/proposal  had  one  or  more  pubOc  transactions  (Federal,  Slate  or  local) 
terminated  lor  cause  or  delaJL 

(2)  Where  the  prospective  primary  participant  is  trable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanaiion  to  Ks  proposal. 


Organization  Name 


PR/Award  Number  or  Project  Name 


Name  and  Tiile  of  Authorized  Representative 


Signaturs 


Date 
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Instructions  for  Certification 
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1.  By  signing  and  siAmitting  this  proposal.  Ite  prospective  prinwy  partidpart  is  prw^ 

bH^^trsT^.fiis^S!!^'"  HoZr 

W^  prospectn^  primary  partK^  to  fcrtsh  a  cert^ 

»^jnaddi.««  to  other  remedtes  avaWte  to  the  F«ta^ 

subm  itted  If  at  any  lime  the  prospective  primary  partidpart  learns  that  its  certification  was  em^ 

erroneous  by  reason  of  changed  circumstances.  ""y^w^  c 

being  sjixrutted  for  assstance  in  obtaining  a  copy  of  those  regulations.  h"'**^* 

excluded  from  partwpation  in  ih«  covered  transaction,  unless  authorized  by  the  departmert  or  ag^ 

entejjrto  hs  covered  transacts,  without  modfficaii^ 
transactions. 

»  notdetored,  si^ended,  inelgibte.  a  ^^ 

required  to,  check  the  Nonprocurement  List  '—--r^       » 

9^thlng  conteined  in  the  foregoing  Shall  be  constm^ 

by  a  prudent  person  n  tie  ordinary  course  of  business  dealings.  7*~wc=»cu 

rtnsactKnnadtftton  to  other  reme(Ses  availabte  to  the  Federal  Gove^ 
cause  or  oeiauiL 


EO  Form  GCS^Xie.  (REV.  12«8) 


BEST  COPY  AVAILABLE 
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Certification  Regarding 

Debarment,  Suspension,  Ineiigibiiiiy  and  voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  certification  is  wquifBd  by  Ihe  reguJationt  imptemerting  Ex^^ 
Section  85.510.  Participants'  wsponsibiilies.  The  regUations  were  cufaished  as  Part  VII  o(  ihe  Mav  26. 1988  Federal  ftejijsiw  /py< 
19160-1921 1).  Copies  o(  the  reguiaiions  may  be  otJiained  t)y  contactng  the  person  to  ivhi^ 


(BEFORE  COMPLETING  CERHFICATIGN,  READ  MSTRUCTIONS  ON  REVERSE) 


(1)  The  prospective  tower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  tor  debarment  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

|2)  Where  the  prospective  toiw  ter  partidpant  is  unable  to  certify  10  any  ol »» statements  in  this  certiticaflon,  such  prospective 
attach  an  explanation  to  this  proposal. 


Organuation  Name 


PR/Award  Number  or  Project  Name 


Name  and  Title  of  Authorized  Representativt 


Signature 


Date 


IMI 


EO  Fern  GCS4O0. 9)EV.  1208) 


■U'   J'J 


iw 
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Instructions  for  Certification 

1.By8igninoands.i)rnillingihi$proposaJ.thepiospeclwtawfcr^^ 

2.  The  cerfifcation  in  this  dause  is  a  material  lepresentalioo  ol  t«t  u»o  which  raiw¥»  •««  n»ar«i -^ 
into .  I  it  is  WBr  detemiined  that  t»  proepediwe  IoS^mSm^^ 
rt^nedtesavalabletoih.- Federal  cS^S^,SCS^^ 
'wwdtes.  incWng  suspension  andtodrt^t^^^^^^^^^ 

iJfi^l^^'t!^'  ^^^  "^  ^"^  '"""®*^  *^"^"  "°^^^  f»^"  to  *^ch  this  proposal  is  submitted  if  a'  any 

4.  TT»  lemis  'covered  transaction.-  -debarTed.-  "suspended.-  Ineligible,-  "kmr  tier  covered  transaction  •  -nartidoant  ■  -De^on  •  -rr^:^ 

SlllT„!f  ""^  °' ""''  'T""''"^  '^^'^^  °"^  ^-^S^-  YO"  -"ay  contad  the  pe.-son  to  ^^m^s^tr^T 
asastance  m  obtai-Tuig  a  copy  of  tfwse  regulations.  soD-.oe-  ..r 

itsf^ilIJJEilnt!!!^^!!!?^.''^ 

l^i^I^^l    f"  ^J"'  ""^  "^""^  *ith  a  person  Who  is  debarred,  susperxted.  dedared  .neSgSie  or  vdu-.  J. 
exduded  from  partopation  .n  ih,s  covered  transaction,  unless  authorized  by  the  department  or  agency  with  whid>  th.s  tran4u)n  or^^^ 

n  J  J^  E!!?*^'^  T''  ^"  ^"^"P^'  ''^'  '^rees  b^  submicing  this  proposal  that  it  will  indude  the  dause  tued  'Certificaton 
Rei^DBbarmem.  Suspens«n,  tnet^rty.  and  Voh^  Exdusion-Lower  r«r  Covered  TransadK,ns.^S,ZcSS'ra«  towr 
tier  covered  transactons  and  in  all  solicitations  tor  lower  tier  covered  transadions.  nwancaton.  r  a«  to*?- 

^•^Parti'^Part'naaveredfransadionmayrelyuponacertiTicaBonofaprospedlvepartidp^ 

oy  a  pruoent  person  m  the  ordinary  course  of  business  dealings.  fH««>w3c- 

l^^  ^K^^^  wrth  a  person  who  «  suspended,  debarred,  ineligible,  or  voluntarily  exduded  from  partidpatonW?-.s 

trartadioa  n  additwn  to  other  remedies  available  to  the  Federal  Government,  the  d 

onginated  may  pursue  available  remedies,  induding  suspension  andter  dihan^^^  ^  ^^  ^  ^  ^  ^^ 


EO  Fonn  GCS409.  (REV.  IMS) 


-2- 


.7  i  iTtf  "T  'L.  *  iT*"yi»y .  CI 


-i-;fr^;'^iiiif^^  m?m:mi&m 


■,..-ilgi[ iiBJJIMI 
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Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 

This  canification  it  raquiml  by  the  ragulattona  implementing  the  I>ug-I¥wWork^  The 

nguUaotm,  publithad  in  the  januuy  31,  lM9EidBiLBflgittX.  raquin  certification  by  grantee*,  prior  to  a%vard,  thAt  th^  will  maintain 
a  drug-frM  workplace.  The  cartifkationnl  out  beiow  is  a  material  rapraaentation  of  fact  upon  which  reliance  %vlU  be  placed  when  the 
agency  determines  to  award  the  grant  False  oartifkatkm  or  violation  of  the  oartificatioB  shall  be  groiuids  lor  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govarninantwide  suspension  or  debennent  (aae  34  CFR  Put  8S,  Sections  85.615  and  85.620). 

Hm  gnatee  certifies  that  it  will  pvavMe  a  dnif^iM  wukphee  by: 

(a)  ^■'-"-'•'-11 ■-—'  ""^"^  •~r'"r""'"''^^""'lT"fiilirnniifsrriinL  itittrttnitinn.  tllsrtiniinfl.  possinslon  orun  of 

a  oontrofiad  substance  is  pfohiMtad  in  the  grantee's  workplace  and  specifying  the  actions  that  %vill  be  taken  a^unst 
araptayaaa  for  violation  of  such  prohibition; 

(b)  EstabBshing  a  dnig-^ae  awarsnsss  program  to  inform  emptoyeas  about— 

(1)  The  dangers  of  drug  abuse  in  the  wrorkplace; 

Q)  Hw  gnmee's  policy  of  maintaining  a  djrug-freeworiq>lace; 

(3)  Any  available  drug  counaeling,rahabilitatian,  and  empkiyee  assistance  prograna;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violatfont  oociuring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  empfoyee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  empk>yee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  empfoyment  under  the 
■^        grant,  the  «npfoyee%vill- 

(1)  Abide  by  the  terms  of  the  statement;  and 

C2)  Notify  the  empbyer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  in  the  workplace  no  later 
than  five  days  after  such  convictfon; 

(e)  Notifying  die  agency  within  ten  days  alter  receiving  notice  under  subpaFBgnph(d}(2}  from  an  empfoyee  or 
otherwise  receiving  actual  notice  of  tudi  convictton; 

(f)  Taking  one  of  the  foUowingactfons^tvithin  30  days  of  receiving  notice  under  subperagraphCdKS,  with  respect  to  any 
ampl^ae  who  Is  so  oonvicted- 

a)  Taking  appropriate  personnel  actfon  against  such  an  em^oyee;  up  to  and  indudingtanninatkm;  or 
CD  Requiring  such  emptoyae  to  pitidpatasatiafoctorify  in  a  diiig  abuse  asslrtance  or  rahabilitadon  program 
approved  for  such  purposea  by  a  Fsderal,  Stat«,  or  focal  health,  law  enforoement,  or  other  appropriate  agency; 

(g)  Makixtg  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementatfon  of  paragraphs  (a),  (b), 
<c),(d},(e)and(0. 


OkpaiaatianNan* 


PR/ AMud  Number  or  Pra^  Name 


Name  and  Tide  of  Authorized  Reprcsentattve 


Tssr 
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Part  Vlli 

Department  of 
Transportation 

Federai  Aviation  Administration 

14  CFR  Part  71 

Proposed  Establishment  of  the  Phoenix 
Terminal  Control  Area  and  Revocation  of 
the  Phoenix  Radar  Service  Area,  Arizona; 
Notice  of  Proposed  Rulemalcing 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dodiet  No.  88-AWA-C] 

Proposed  Estatilishment  of  the 
Phoenix  Terminal  Control  Area  and 
Revocation  of  the  Phoenix  Airport 
Radar  Service  Area,  Arizona 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  nptice  proposes  to 
establish  a  Terminal  Control  Area 
(TCA)  at  the  Phoenix  Sky  Harbor 
International  Airport,  AZ.  The  TCA 
would  consist  of  airspace  from  the 
surface  or  higher  within  a  25-mile  radius 
of  Phoenix  Sky  Harbor  International 
Airport  to  and  including  10.000  feet 
above  mean  sea  level  (MSL). 
Establishment  of  this  TCA  would 
impose  certain  operating  rules  and 
pilot/equipment  requirements,  including 
requirements  for  an  operable  two-way 
radio,  a  4096  transponder  with 
automatic  altitude-reporting  equipment, 
and  an  operable  very  high  frequency 
omni-directional  radio  range  (VOR)  or 
tactical  air  navigational  aid  (TACAN) 
receiver  and  restrictions  on  student 
pilot  operations.  This  action  is  intended 
to  increase  the  capability  of  the  air 
traffic  control  (ATC)  system  to  separate 
all  aircraft  in  the  terminal  airspace 
around  the  Phoenix  Sky  Harbor 
International  Airport.  It  is  based  on  data 
indicating  that  a  high  percentage  of  near 
midair  collisions  reported  to  the  FAA  in 
terminal  areas  involves  visual  flight 
rules  (VFR)  aircraft  that  are  not  required 
to  be  under  the  control  of  ATC.  The 
objective  of  this  proposal  is  to 
substantially  increase  safety  while 
accommodating  the  legitimate  concerns 
of  airspace  users.  Phoenix  Sky  Harbor 
International  Airport  is  ciurently  served 
by  an  Airport  Radar  Service  Area 
(ARSA),  which  would  be  rescinded 
concurrent  with  the  establishment  of 
this  TCA. 

DATCS:  Comments  must  be  received  on 
or  before  August  1, 1989. 

addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-IO],  Airspace  Docket  No.  88- 
AWA-8,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hohdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 


Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  tiie  Regional  Air  Traffic 
Division. 

FOR  FURTHER  ir4FORMATION  CONTACT: 

Betty  W.  Harrison,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  po&tcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AWA-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  O^ice  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 


interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure.  ' 

Related  Rulemaking  Actions 

On  May  21, 1970,  the  FAA  published 
FAR  Amendment  91-78  (35  FR  77^2) 
which  enabled  the  establishment  of 
TCA's.  On  October  14. 198&  the  FAA 
published  a  fmat  rule  which  revised  the 
classification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically,  the 
rule:  (a)  Establishes  a  single-class  TCA; 
(b)  requires  the  pllot-in-command  of  a 
civil  aircraft  operating  within  a  TCA  to 
hold  at  least  a  private  pilot  certiHcate, 
except  for  a  student  pilot  who  has 
received  certain  documented  training; 
and  (c)  eliminates  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirement. 

The  FAA  published  a  final  rule  on 
June  21, 1988  which  requires  Mode  C 
equipment  when  operating  within  30 
miles  of  any  designated  TCA  primary 
airport  from  the  surface  to  10,000  feet 
MSL,  except  for  operations  by  certain 
aircraft  types  specifically  excluded  (53 
FR  23356). 

On  February  3, 1987,  the  FAA 
published  a  final  rule  which  established 
requirements  pertaining  to  the  use, 
installation,  inspection,  and  testing  of 
Air  Traffic  Control  Radar  Beacon 
System  (ATCRBS)  and  Mode  S 
transponders  in  U.S.-registered  civil 
aircraft  (53  FR  3380).  The  rule  adopted 
continues  to  require  a  transponder  for 
operation  in  each  TCA. 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding  an 
airport  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operation  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operation  being  conducted  in  the 
airspace  surrounding  major  terminals 
increases  the  probability  of  midair 
collisiims.  An  extensive  study  in  1970 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  either  an  air 
carrier,  military  or  another  GA  aircraft. 
The  basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  VFR  and 
controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  TCA's 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 


'■i\,i.,,'' ;/".''!T''-ti;®^^^^^    ''ft' 
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of  TCA  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  ATC  with  an 
increased  capability  to  provide  aircraft 
separation  service,  thereby  minimizing 
the  mix  of  controlled  and  uncontrolled 
aircraft. 

On  August  22, 19H7,  the  Secretary  of 
Transportation  announced  nine 
locations  for  which  the  FAA  would  issue 
notices  of  proposed  rulemaking 
(NPRM's)  proposing  establishment  of 
TCA's.  The  nine  candidates  cited 
qualify  for  TCA  status  by  meeting  the 
criteria  published  in  FAA  Handbook 
7400.2,  "Procedures  for  Handling 
Airspace  Matters."  The  criteria  for 
establishing  a  TCA  are  based  on  factors 
which  include  the  number  of  aircraft 
and  people  using  that  airspace,  the 
traffic  density,  and  the  type  or  nature  of 
operations  being  conducted. 
Accordingly,  guidelines  have  been 
established  to  identify  TCA  locations 
based  on  two  basic  elements — the 
number  of  enplaned  passengers  and  the 
number  of  aircraft  operations. 

To  date,  the  FAA  has  established  a 
total  of  23  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implfement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 

PRE-NPRM  PubUc  Input 

Airspace  Meetings 

Two  Pre-NPRM  airspace  meetings 
were  held  (June  30  and  July  28, 1988)  to 
allow  local  aviation  interests  and 
airspace  users  an  opportunity  to  present 
input  on  the  design  of  the  proposed 
Phoenix  TCA.  During  the  course  of  these 
meetings,  there  were  presentations  from 
the  Air  Line  Pilots  Association  (ALPA), 
two  local  user  groups  (Arizona  Airspace 
Utilization  Committee  (AAUC)  and 
Arizona  Pilots  Association  (APA)), 
private  pilots,  and  concerned  citizens. 

ALPA  supported  a  "generic"  FAA 
design  for  the  Phoenix  TCA,  stating  that 
the  lateral  limits  should  extend  to  30 
miles  and  vertical  limits  should  be  at 
least  10,000  feet  MSL  ALPA's  concerns 
centered  on  ensuring  turbojet 
containment  within  the  TCA,  taking  into 
consideration  aircraft  performance 
during  hot  weather.  ALPA  stated  that 
the  Sky  Harbor  Airport  (PHX)  must  have 
a  very  high  frequency  omni-directional 
radio  range  and  distance  measuring 
equipment  (VOR/DME)  or  VORTAC  on 
the  field.  Further,  the  Association 
endorsed  the  establishment  of  a  north- 
south  VFR  transition  route. 

The  AAUC  presented  its  design  of  the 
proposed  Phoenix  TCA  in  the  two  public 


meetings  and  in  a  subsequent  meeting 
between  an  AAUC  subcommittee  and 
FAA  representatives  on  February  22, 
1989.  The  boundaries  of  this  proposal 
were  based  almost  exclusively  on  visual 
landmarks  (roads,  rivers  and 
mountains).  This  design  was  based  upon 
the  fact  that  the  largest  sector  of  users  in 
the  state  operate  under  VFR.  The  lateral 
limits  of  the  AAUC  proposal  extended 
to  20  miles,  with  vertical  limits  of  10,000 
feet  MSL  The  AAUC  recommended  that 
the  FAA  make  a  commitment  to  install  a 
VOR/DME  or  VORTAC  on  the  airport 
This  group  initially  supported  a  north- 
south  VFR  corridor. 

The  APA,  a  member  of  the  AAUC, 
made  a  separate  proposal.  The  APA's 
proposal  is  based  upon  the  "core"  of 
AAUC's  design.  This  group  felt  that  the 
20-mile  arcs  to  the  north  and  south  (as 
per  AAUC's  design)  were  not  necessary 
for  this  TCA.  APA  stated  that  the  size  of 
a  TCA  is  determined  by  IFR  and  air 
carrier  operations,  but  boundaries  must 
be  established  along  identifiable  visual 
landmarks  readily  seen  by  VFR  pilots 
wishing  to  avoid  the  TCA.  The  APA 
supported  a  design  with  vertical  limits 
at  8.000  feet  MSL  on  condition  that 
provisions  can  be  made  for  sailplanes 
and  nonelectrical  aircraft  to  operate 
without  Mode  C  equipment  up  to  10,000 
feet  MSL  outside  the  TCA  and  within  30 
miles  of  Sky  Harbor  Airport.  If  these 
operations  cannot  be  accommodated  by 
the  FAA,  the  top  of  the  TCA  should  be 
set  at  10,000  feet  MSL  with  provisions 
for  a  north-south  VFR  corridor.  The  APA 
also  recommended  that  a  YOR/DME  be 
installed  on  the  airport  before  TCA 
implementation. 

The  majority  of  the  private  pilots' 
comments  supported  the  concepts  of  the 
AAUC  or  APA  proposals. 

A  resident  from  the  area  (nonpilot) 
supported  a  "generic"  FAA  TCA  design. 

Written  Comments 

The  FAA  accepted  written  comments 
of  this  Pre-NPRM  proposal  until  August 
15, 1988.  A  total  of  22  conunents  were 
received  during  this  period.  These  letters 
included:  15  supporting  AAUC's 
proposal,  5  endorsing  APA's  design,  and 
2  other  proposals  submitted  by  private 
pilots. 

The  comments  received  are 
summarized  as  follows: 

1.  A  VOR/DME  or  VORTAC  should 
be  installed  on  the  airport  prior  to  TCA 
implementation. 

2.  Provisions  should  be  made  for  non- 
Mode  C-equipped  helicopters  to  operate 
at  specified  altitudes. 


3.  The  implementation  of  the  TCA 
should  be  delayed  until  July  1. 1989.  to 
coincide  with  Final  Rule  88-2  regarding 
ModeC. 

4.  Measures  should  be  taken  to  ensure 
that  the  Phoenix  TRACON  is  adequately 
staffed  and  has  sufficient  equipment. 

5.  An  exemption  should  be  granted  to 
student  pilots  using  the  Sky  Harbor 
Airport  after  TCA  implementation,  given 
proper  Certified  Flight  Instructor  or 
Certified  Flight  Instructor  Instrument 
endorsements. 

6.  Design  of  the  TCA  should  be  based 
on  use  of  visual  landmarks. 

The  FAA  evaluated  all  the  comments 
and  designs  received  on  this  proposal.  A 
common  recommendation  in  the 
comments  was  the  use  of  visual 
landmarks  to  distinguish  TCA 
boundaries.  Since  the  weather  in 
Phoenix  is  predominantly  VFR.  the 
proposed  design  utilizes  as  many  visual 
landmarks  as  practical  to  define  the 
various  segments  of  the  TCA. 

Another  issue  mentioned  frequently 
was  the  installation  of  a  VOR/DME  or 
VORTAC  on  the  airport.  The  FAA  is  in 
the  process  of  identifying  a  suitable  site 
on  or  near  the  Sky  Harlxjr  Airport  for 
this  equipment.  TTie  proposed 
installation  is  scheduled  for  a  mid-1990 
completion  date.  Even  though  a  TCA 
can  be  established  with  the  VORTAC  in 
the  present  location  with  no  derogation 
of  safety,  the  FAA  is  considering 
relocating  the  VORTAC  on  airport 
property.  Until  then,  pilots  will  be  able 
to  use  existing  electronic  navigational 
facilities  as  well  as  prominent  visual 
landmarks.  This  system  is  currently  in 
effect  at  other  TCA's. 

An  uncontrolled  VFR  corridor  was 
requested  by  several  user  groups.  This 
request  was  considered  in  developing 
the  proposed  design.  Due  to  traffic  flows 
and  airspace  sectorization,  an 
uncontrolled  corridor  was  not  feasible. 
Establishment  of  this  type  of  airspace 
would  result  in  air  traffic  transiting 
portions  of  the  TCA  utilized  by  turbojet 
arrivals  without  being  identified  and 
without  being  required  to  contact 
Phoenix  approach  control  or  Phoenix 
tower.  As  an  alternative  to  the  VFR 
corridor,  the  FAA  has  developed  a 
transition  route  that  it  believes  will  be 
safer  than  the  corridor  and  will  meet  the 
needs  of  the  users  for  a  convenient 
north/south  route. 

The  VFR  transition  route,  which  does 
not  require  rulemaking,  would  be 
established  through  the  proposed 
Phoenix  TCA  for  Vl-'R  aircraft  Pilots 
requesting  a  designated  VFR  transition 
route  would  comply  with  all  TCA 
requirements  including  an  ATC 
authorization.  The  VFR  transition  route 
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would  be  published  on  the  Phoenix 
Terminal  Are«  Chart 

The  proposed  VFR  transition  route, 
Biltmore,  extends  from  the  southeast 
along  Interstate  10.  then  north  over  the 
Phoenix  Sky  Harbor  International 
Airport  The  altitudes  available  on  the 
Biltmore  transition  route  would  be  3,500 
feet  MSL  to  5.500  feet  MSL  as  assigned 
byATC 

The  AAUC  recommended  that  the 
TCA  extend  to  10,000  feet  This 
suggestion  is  encompassed  in  the 
proposed  design.  The  proposed  design 
extends  to  25  miles  from  the  primary 
airport  which  differs  from  AAUCs 
recommendation  of  a  20-miIe  extension. 
The  added  distance  was  necessary  to 
ensure  turbojet  departure  containment 
during  hot  or  inclement  weather. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  TCA  at  Phoenix  Sky  Harbor 
International  Airport,  AZ.  The  1987 
passenger  enplanements  for  the  Hioenix 
Sky  Harbor  International  Airport  were 
8,911,660  which  is  more  than  double  the 
established  criteria  of  3.5  million. 
Additionally,  within  the  proposed 
boundaries,  435.836  flight  operations 
were  conducted  of  which  244.309  were 
air  carrier.  Consequently,  the  FAA  has 
determined  that  establishment  of  a  TCA 
at  Phoenix  Sky  Harbor  International 
Airport  is  in  the  interest  of  flight  safety 
and  will  result  in  a  greater  degree  of 
protection  for  the  greatest  number  of 
people  during  flight  in  that  terminal 
area.  Phoenix  Sky  Harbor  International 
Airport  is  currently  served  by  an  ARSA, 
which  would  be  rescinded  conciurent 
with  the  establishment  of  this  TCA. 
Additionally,  within  the  lateral 
boundaries  of  the  TCA  proposed  herein, 
there  are  two  nonregulatory  airspace 
areas.  Alert  Area  A-231  and  the 
Wilhams  1  Military  Operations  Area 
(MOA),  AZ.  Adoption  of  the  proposed 
TCA  would  result  in  adjustments  to  the 
airspace  and  operations  conducted 
within  both  of  these  areas. 

Section  91.90  of  Part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  01) 
deflnes  TCA's  and  prescribes  operating 
rules  for  aircraft  in  airspace  designated 
as  a  TCA.  The  TCA  rule  provides,  in 
part,  that  prior  to  entering  the  TCA,  any 
aircraft  arriving  at  any  airport  within 
the  TCA  or  flying  through  a  TCA  must: 
(11  Obtain  appropriate  authorization 
from  ATC;  (2)  unless  otherwise 
authorized  by  ATC,  all  large  tiu-bine 
engine-powered  aircraft  operating  to  or 
from  a  primary  airport  shall  operate 
above  the  designated  floors  of  the  TCA; 
(3)  comply  with  any  procedures 


established  by  ATC  for  such  operations 
as  pilot  training  at  an  airport  within  a 
TCA;  (4)  hold  at  least  a  private  pilot 
certificate:  (5)  meet  the  requirements  of 
S  61.95  if  the  aircraft  is  operated  by  a 
student  pilot;  (6)  have  an  operable  VOR 
or  TACAN  receiver  (7)  have  an 
operable  two-way  radio  capable  of 
communications  with  ATC  on 
appropriate  frequencies  for  that  TCA; 
and  (8)  be  equipped  with  the  applicable 
operating  transponder  and  automatic 
altitude  reporting  equipment  specified  in 
paragraph  (a)  of  S  91.24,  except  as 
provided  in  paragraph  (d)  of  diat 
section.  Any  aircraft  departing  from  an 
airport  located  inside  the  TCA  is 
required  to  receive  a  clearance  from 
ATC  prior  to  takeoff. 

All  aircraft  operating  within  a  TCA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  tragic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  a  TCA  may  only  be  conducted  under 
the  terms  of  an  ATC  authorization. 

Defrnitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  TCA's  may  be  found  in 
SS  71.12,  71.401.  and  71.403  of  Part  71  (14 
CFR  Part  71)  and  H  91.1  and  91.90  of 
P»rt  91  (14  CFR  Part  91). 

The  standard  configuration  of  a  TCA 
consists  of  3  concentric  circles  centered 
on  the  primary  airport  extending  to  10, 
20.  and  30  miles  respectively.  The 
vertical  limits  of  the  TCA  are  12,500  feet 
above  MSL,  with  the  floor  established  at 
the  surface  in  the  inner  area  and  at 
levels  appropriate  to  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  authorized 
contingent  upon  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  terminal  area.  The  airspace 
configuration  contained  herein  is  the 
result  of  an  extensive  staff  study 
conducted  by  the  local  FAA  authority 
after  obtaining  public  input  from 
informal  airspace  meetings  and 
coordinating  with  the  FAA  regional 
office.  The  FAA  has  determined  the 
following  proposed  TCA  airspace 
configuration  is  consistent  with  TCA 
objectives  and  allows  consideration  of 
terminal  area  flight  operations  and 
terrain  as  follows: 

1.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000 
feet  MSL  bounded  on  the  north  by 
Camelback  Road  on  the  east  by  Pima/ 
Price  Road,  on  the  south  by  Guadalupe 


Road  and  Interstate  10,  and  on  the  west 
by  51st  Avenue.  This  airspace  is 
necessary  to  contain  large  turbine- 
powered  aircraft  within  the  confines  of 
the  TCA  while  operating  to  and  from  the 
primary  airport 

2.  That  airspace  on  the  east  and  west 
of  the  Phoenix  Sky  Harbor  International 
Airport,  excluding  that  airspace  in 
paragraph  1.  extending  frt>m  3,000  feet 
MSL  to  and  including  laOOO  feet  MSL 
bounded  on  the  north  by  Glendale 
Avenue  and  Indian  Bend  Road,  on  the 
east  by  Gilbert  Road  on  the  south  by 
Chandler  Boulevard  and  an  extension  of 
Chandler  Boulevard,  on  the  west  by 
Litchfield  Road  and  the  Agua  Fria  River 
This  airspace  is  needed  to  provide 
sufficient  room  for  vectoring  aircraft 
arriving  and  departing  the  Phoenix  Sky 
Harbor  International  Airport. 

3.  That  airspace  north,  east  and  south 
of  Phoenix  Sky  Harbor  International 
Airport  extending  from  4,000  feet  MSL  to 
and  including  10,000  feet  MSL,  excluding 
that  airspace  described  in  paragraphs  1 
and  2.  bounded  on  the  north  by 
Thunderbird  Road,  on  the  east  by  a  20- 
mile  arc  fixmi  the  ILS  localizer  antenna 
and  the  Williams  1  MOA,  on  the  south 
by  Riggs  Road  and  an  extension  of  Riggs 
Road,  on  the  west  by  the  Gila  River  until 
intercepting  cm  extension  of  Chandler 
Boulevard,  then  an  extension  of 
Chandler  Boulevard  until  intercepting 
Litchfield  Road,  then  Litchfield  Road 
until  the  Agua  Fria  River.  This 
configuration  takes  into  consideration 
the  terrain  and  is  necessary  to  provide 
additional  airspace  for  aircraft  on 
downwind,  and  for  approaches  and 
departures  to  the  north. 

4.  That  airspace  north  and  south  of 
Phoenix  Sky  Harbor  International 
Airport  within  a  20-mile  radius 
extending  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL,  excluding  that 
airspace  described  in  paragraphs  1-3. 
This  area  is  utilized  extensively  for 
departures  to  the  north  and  south. 
Within  this  area  a  mix  of  traffic  exists 
due  to  operations  to/from  airports  in  the 
Phoenix  terminal  area. 

5.  That  airspace  within  a  25-mile 
radius  of  Phoenix  Sky  Harbor 
International  Airport  extending  from 
8,000  feet  MSL  to  and  including  10,000 
feet  MSL,  excluding  that  airspace 
described  in  paragraphs  1-4;  and  that 
airspace  west  of  Phoenix  Sky  Harbor 
International  Airport  extending  from 
6,000  feet  MSL  to  and  including  laOOO 
feet  MSL  bounded  by  an  extension  of 
Chandler  Boulevard  clockwise  until 
intersecting  Camelback  Road.  This 
airspace  is  impacted  by  high  terrain  and 
allows  adequate  airspace  for 
nonpartidpating  aircraft  conducting 
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VFR  operations.  This  configuration 
would  provide  an  area  to  contain 
aircraft  during  climb  and  descent 
profiles  while  transitioning  between  the 
terminal  and  en  route  structure. 

The  preceding  general  summary  of  the 
proposed  TCA  airspace  configuration 
identifies  that  airspace  which  is 
necessary  to  contain  large  turbojet 
aircraft  operations  at  Phoenix  Sky 
Harbor  International  Airport  ATC  will 
provide  control  and  separation  of  all 
flights  within  the  proposed  airspace 
boundaries.  Furthermore.  ACT 
authorization  is  requisite  to  aircraft 
operations  within  that  airspace. 
Establishment  of  this  TCA  will  greatly 
enhance  the  safety  of  flight  within  the 
congested  airspace  overlying  the 
Phoenix  metropolitan  area  by 
facilitating  the  separation  of  controlled 
and  uncontrolled  flight  operations. 
Section  71.403  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

Regulatory  Evaluation  Summary 

The  FAA  is  required  to  assess  the 
benefits  and  costs  of  each  proposed 
rulemaking  action  to  assure  that  the 
public  is  not  burdened  with  rules  whose 
costs  outweigh  their  benefits.  The 
section  contains  an  analysis  which 
quantifies,  to  the  maximum  possible 
extent  the  costs  and  benefits  of 
establishing  at  TCA  at  Phoenix.  AZ. 

This  proposal  is  intended  to  lower  the 
likelihood  of  midair  collisions  by 
increasing  the  capability  of  the  ATC 
system  to  separate  all  aircraft  in 
terminal  airspace  around  the  Phoenix 
Sky  Harbor  International  Airport  This 
action  was  prompted  by  data  indicating 
that  a  hi^  percentage  of  near  midair 
collisions  reported  to  the  FAA  in 
terminal  areas  involve  VFR  aircraft  that 
are  not  required  to  be  under  the  control 
of  ATC.  Thus,  the  overall  objective  of 
this  proposal  is  to  substantially  increase 
safety  while  accommodating  the 
legitimate  concerns  of  airspace  users. 


Costs-Benefits  Analysis 

a.  Costs 

The  FAA  estimates  the  total  cost 
expected  to  accrue  from  implementation 
of  the  proposed  rule  to  be  $1.2  million 
($1  million,  discounted)  in  1987  dollars. 
Approximately  $471,000  (discounted)  or 
48  percent  of  the  total  estimated  costs 
would  be  incurred  by  the  FAA  primarily 
for  training  and  additional  equipment 
The  remaining  costs  would  be  incurred 
by  small  GA  aircraft  operators  who 
would  be  required  under  this  proposal  to 
equip  their  aircraft  with  Mode  C 
fransponders  sooner  than  they  would 


have  for  the  ARSA  under  the  previous 
FAA  rule:  'Transponder  With 
Automatic  Altitude  Reporting  Capability 
Requirement  (Mode  C)"  (53  FR  23356. 
June  21. 1988).  This  rule  became 
effective  June  21. 1989,  and  wUl  be 
implemented  in  two  phases.  I%ase  L  to 
begin  in  July  1980,  will  require  a 
transponder  with  Mode  C  at  and  above 
10.000  feet  MSL  and  in  the  vicinity  (30 
nautical  miles)  of  TCA  primary  airports. 
There  are  currentiy  23  TCA's.  Phase  II 
will  implement  a  transponder  with 
Mode  C  requirement  in  the  airspace  in 
the  vicinity  (10  nautical  miles)  of  ARSA 
primary  airports.  Phase  II  becomes 
effective  on  December  30. 1990,  and  will 
affect  over  135  ARSA's.  Also  in  Phase  U, 
a  transponder  with  Mode  C  will  be 
required  at  other  designated  airports  for 
which  either  a  TCA  or  ARSA  has  not 
been  adopted.  Consequentiy,  it  would 
be  very  difficult  for  any  aircraft  to  fly 
without  entering  within  30  nautical  miles 
of  a  primary  TCA  airport,  within  10 
nautical  miles  of  a  primary  ARSA 
airport  or  within  controlled  airspace  of 
otiier  designated  airports  that  would 
also  require  Mode  C  transponders.  Thus, 
this  evaluation,  as  well  as  the  Mode  C 
rule,  assumes  that  all  aircraft  without 
Mode  C  would  acquire  such  equipment 
rather  than  circumnavigate  the  subject 
airport.  The  only  aircraft  without  this 
equipment  would  be  non-electrical  and 
antique  types.  Costs  to  these  types  of 
aircraft  operators  have  already  been 
accounted  for  by  the  Mode  C  rule.  As  a 
result  aircraft  operators  impacted  by 
this  proposal  would  only  incur  the 
opportunity  costs  of  capital  by  requiring 
them  to  acquire,  install,  and  maintain 
Mode  C  tran8f>onders  one  and  a  half 
years  earlier  than  they  would  be 
required  to  do  so  in  accordance  with 
Phase  II  of  the  Mode  C  rule. 

b.  Benefits 

This  proposed  rule  is  expected  to 
generate  potential  benefits  primarily  in 
the  form  of  enhanced  safety  to  the 
aviation  community  and  the  flying 
public.  Such  safety,  for  instance,  would 
take  the  form  of  reduced  casualty  losses 
(namely,  aviation  fatalities  and  property 
damage)  resulting  from  a  lowered 
likelihood  of  midair  collisions  because 
of  increased  positive  control  in  airspace 
to  be  established  by  the  TCA.  In 
addition,  potential  benefits  are  expected 
to  accrue  in  the  form  of  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers. 

Ordinarily,  the  potential  benefits  of 
this  proposal  would  be  the  reduction  in 
the  probability  of  midair  collisions 
resulting  from  converting  the  existing 
ARSA  to  a  TCA.  However,  because  of 
the  recent  Mode  C  rule  (and  to  some 


extent  the  Traffic  Alert  and  Collision 
Avoidance  (TCAS)  rule.  54  FR  940. 
January  10. 1960),  the  number  of 
potential  midair  collisions  avoided  by 
this  proposal  is  expected  to  be 
significantiy  lower.  Nevertheless,  this 
proposal  is  still  expected  to  accrue 
benefits  in  terms  of  enhanced  safety, 
though  on  a  much  smaller  scale.  This 
point  can  be  illusb-ated  with  the  use  of 
statistical  models  based  on  actual  and 
projected  critical  NMAC  incidents  in 
lieu  of  actual  midair  collisions.  (A 
critical  NMAC  is  an  event  involving  two 
aircraft  coming  within  100  feet  of  each 
othen  the  fact  that  they  do  not  collide  is 
not  due  to  an  action  on  the  part  of  either 
pilot  but  rather,  purely  to  chance.) 
Since  midair  collisions  involving  Part 
135  aircarft  and  especially  Part  121 
aircraft  are  rare,  the  use  of  critical 
NMACs  will  serve  to  illustrate,  to  some 
degree,  the  potential  improvements  in 
aviation  safety  of  implementing  this 
proposal.  Simple  regression  analyses 
were  prepared  for  this  evaluation  which 
focused  on  critical  NMACs  and  aircraft 
operations  in  the  23  existing  TCA's  and 
in  a  random  sample  of  23  of  the  exisitng 
79  ARSA's  (as  of  1986  and  1987).  The 
results  of  these  analyses  indicated  that 
TCA's  have  approximately  32  percent 
fewer  critical  NMACs  annually,  on 
average,  than  ARSA's.  While  there  is  no 
demonstrated  relationship  between 
NMACs  and  actual  midair  collisions, 
the  lower  NMAC  rate  does  indicate  a 
more  efficient  separation  of  aircraft  in 
congested  airspace. 
'     As  the  result  of  these  findings,  if  the 
existing  Phoenix  ARSA  were  to  remain 
unchanged  (and  the  recent  Mode  C  and 
TCAS  rules  were  not  in  effect),  the 
Phoenix  Terminal  Area  would  be 
expected  to  experience  approximately 
2.6  critical  NMACs  annually  (or  41 
critical  NMACs  over  the  next  15  years). 
If,  however,  the  ARSA  were  to  become  a 
TCA,  this  figure  would  reduce  to 
approximately  0.8  critical  NMACs 
annually  (or  13  critical  NMACs  over  the 
next  15  years).  Thus,  over  the  next  15 
years,  this  proposal  could  result  in  the 
reduction  of  approximately  28  critical 
NMACs.  However,  it  is  important  to 
note  that  many,  if  not  most,  of  these 
potential  critical  NMACs  would  never 
materialize  as  predicted  primarily 
because  of  the  "Mode  C"  rule  as  it  is 
applied  to  the  Hioenix  ARSA  and,  to 
some  extent  the  'TCAS "  rule. 

According  to  Phase  II  of  the  Mode  C 
rule,  all  aircraft  operating  within  10 
nautical  miles  (except  for  flights  under 
the  outer  5-mile  "sheir')  of  an  ARSA 
primary  airport  must  be  equipped  with 
the  Mode  C  Transponder.  Hiase  I  of  the 
Mode  C  rule  requires,  as  of  July  1989, 


aircraft  operating  within  30  nautical 
miles  of  a  TCA  to  be  equipped  with  a 
Mode  C  transponder.  These 
requirements  are  expected  to 
significantly  reduce  the  risk  of  midair 
collisions  in  ARSA's  and  TCA's.  For  this 
reason,  the  primary  safety  benefit  of  this 
proposal  to  create  a  TCA  in  1989  at 
Phoenix  is  that  the  safety  enhancements 
of  the  Mode  C  and  TCAS  requirements 
will  occur  one  and  a  half  years  earlier 
than  they  otherwise  would  be  expected 
without  this  proposal.  A  second  safety 
benefit  would  be  in  terms  of  the  lowered 
likelihood  of  midair  collisions  as  the 
result  of  expanding  the  lateral 
boundaries  of  positive  ATC  by  20 
nautical  miles  through  replacing  the 
Phoenix  ARSA  with  a  TCA. 

Thus,  the  safety  benefits  of  the 
establishment  of  a  new  TCA,  while 
positive,  would  be  less  than  would 
otherwise  accrue  in  the  absence  of  the 
Mode  C  and  TCAS  rules.  Since  this 
proposal  essentially  extends  the  effects 
of  the  Mode  C  rule,  virtually  all  of  its 
potential  safety  benefits  are  assumed  to 
be  part  of  that  rule.  Such  benefits  cannot 
be  estimated  separately  and,  therefore, 
are  considered  to  be  inextricably  linked 
primarily  to  the  Mode  C  rule.  Over  a  15- 
year  period,  the  Mode  C  rule  is  expected 
to  generate  total  potential  safety 
benefits  of  $344  million  (discounted,  in 
1987  dollars).  (The  Mode  C  rule  benefits 
estimated  of  $310  million  for  10  years 
has  been  adjusted  to  a  15-year  period 
for  the  purpose  of  comparability  with 
the  TCAS  rule  and  other  FAA 
rulemaking  actions.)  It  is  important  to 
note  that  part  of  these  safety  benefits 
would  be  attributed  to  the  TCAS  rule. 
Thus,  the  potential  safety  benefits  of 
this  proposal,  and  the  Mode  C  and 
TCAS  rules  are  considered  to  be 
inextricably  linked. 

Another  potential  benefit  of  the 
proposed  rule  would  be  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers.  Under  the 
proposed  rule,  Mode  C  transponder 
requirements  would  ease  controller 
workload  per  aircraft  being  controlled 
because  of  the  reduction  in  radio 
communications.  It  would  also  make 
potential  traffic  conflicts  more  readily 
apparent  to  the  controller.  As  the  result 
of  improved  operational  efficiency,  the 
impact  of  the  controller  workload 
increased  by  separation  requirements  in 
the  proposed  TCA  would  be  somewhat 
offset  because  of  the  controller's  ability 
to  adjust  the  volume  of  VFR  traffic  in 
any  given  portion  of  the  TCA.  Improved 
operational  efficiency  should  generate 
other  types  of  benefits  in  the  form  of 
significant  reductions  in  the  number  of 
VFR  aircraft  requests  denied  and  VFR 


aircraft  delayed  during  busy  periods.  As 
the  result  of  converting  the  existing 
Phoenix  ARSA  to  a  TCA,  the  improved 
operational  efficiency  would  accrue 
because  of  the  additional  equipment 
(such  as  night  data  input-output, 
dedicated  communication  hnk,  and 
video  mapper).  If  the  Phoenix  ARSA 
were  to  remain  Intact,  such  equipment 
would  not  be  required.  The  potential 
benefits  of  improved  operational 
efficiency,  which  is  not  considered  to  be 
quantifiable  in  this  evaluation,  would  be 
attributed  to  this  proposal. 

c.  Comparison  of  Benefits  and  Costs 

The  total  cost  that  would  accrue  fi^m 
implementation  of  the  proposed  rule  is 
estimated  to  be  $1  million  (discounted, 
in  1987  dollars).  Approximately,  half  of 
this  total  cost  estimate  would  fall  on 
those  GA  aircraft  operators  without 
Mode  C  transponders  in  the  form  of 
opportunity  costs  by  requiring  them  to 
acquire  such  avionics  equipment  one 
and  a  half  year  sooner  than  they 
otherwise  would  under  the  status  quo. 
The  typical  individual  GA  aircraft 
operator  impacted  would  incur  an 
estimated  one-time  cost  ranging  from 
$120  to  $280  (discounted)  under  the 
proposed  rule.  The  potential  benefits  of 
the  proposed  rule  would  be  the  lowered 
likelihood  of  midair  collisions  from  the 
conversion  of  the  existing  ARSA  to  a 
TCA.  The  number  of  midair  collisions 
avoided  and  their  respective  monetary 
values  cannot  be  estimated  for  this 
proposal  independent  of  the  Mode  C 
and  TCAS  rules,  but  the  FAA  believes 
the  risk  would  be  substantially  reduced. 
An  FAA  analysis  prepared  for  this 
evaluation,  however,  has  shown  that 
critical  near  midair  collisions  occur 
approximately  one-third  less  frequently 
ina  TCA  than  within  an  ARSA.  The 
FAA  believes  that  even  after  the 
aviation  community  complies  with  the 
Mode  C  and  TCAS  rules,  locations 
converting  from  ARSA's  to  TCA's  would 
continue  to  experience  reduced  critical 
NMAC's.  In  addition,  the  proposed  rule 
would  generate  improved  operational 
efficiency  benefits  on  the  part  of  FAA 
air  traffic  controllers,  though  they  are 
not  considered  to  be  quantifiable  in 
monetary  terms. 

The  Regulatory  Evaluation  that  has 
been  placed  in  the  docket  contains 
additional  detailed  information  related 
to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
implementation  of  this  NPRM. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Fexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 


disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  could  be 
potentially  affected  by  the 
implementation  of  this  proposed  rule  arc 
unscheduled  operators  of  aircraft  for 
hire  who  own  nine  or  fewer  aircraft. 

Virtually  all  of  the  aircraft  operators 
impacted  by  this  proposed  rule  would  be 
those  who  acquire  Mode  C  transponder 
capability.  The  FAA  believes  that  all 
unscheduled  aircraft  operators  (namely, 
air  taxi  operators)  potentially  impacted 
by  this  proposed  rule  already  have 
Mode  C  transponder  due  to  the  fact  that 
such  operators  fly  regularly  in  or  near 
airports  where  radar  approach  control 
service  has  been  established.  Even  if 
some  of  these  operators  were  to  acquire, 
install,  and  maintain  Mode  C 
transponders,  the  cost  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  them.  The  annual 
FAA  threshold  for  significant  economic 
impact  is  $3,700  (1987  dollars)  for  a 
small  entity.  According  to  FAlA  Order 
2100.14A  (Regulatory  Flexibility  Criteria 
and  Guidance),  the  definition  of  a  small 
entity,  in  terms  of  an  air  taxi  operator,  is 
one  with  nine  aircraft  owned,  but  not 
necessarily  operated. 

If  we  were  to  assume  that  a  particular 
aircraft  operator  had  nine  aircraft 
without  transponders,  then  the  one-time 
cost  per  aircraft  would  be 
approximately  $243.  This  figxire 
represents  the  annualized  cost  for  each 
impacted  aircraft.  The  total  cost  per 
small  entity  would  amount  to  an 
estimated  $2,187.  Thus,  the  annual  worst 
case  cost  for  a  small  entity  would  fall 
far  below  the  FAA's  annual  threshold  of 
$3,700.  Therefore,  the  FAA  believes  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  only  potentially 
impact  small  GA  aircraft  operators 
without  Mode  C,  and  not  aircraft         _ 
manufacturers.  The  averge  cost  of 
acquiring  Mode  C  capability  is 
estimated  to  range  from  $900  (to  upgrade 
from  a  Mode  A  transponder)  to  $2,000 
(to  acquire  a  Mode  C  transponder 
without  having  a  Mode  A  transponder). 
The  cost  of  acquiring  Mode  C  capability 


Federal  Register  /  Vol.  54.  No.  105  /  Friday.  June  2,  1989  /  Proposed  Rules 


23827 


is  not  considered  to  be  high  enough  to 
discourage  potential  buyers  of  small  GA 
airplanes. 

Federalism  Implications 

This  regulation  would  not  liave 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  preparation 
of  a  Federalism  assessment  is  not 
warranted. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  The  FAA  has 
determined  that  this  proposed  regulation 
is  not  a  "major  rule"  under  Executive 
Order  12291.  and  it  is  certified  that  this 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  considered  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
2",  1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
areas,  Airport  radar  service  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1346(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  januarj- 12, 1983);  14 
CFR  11.68. 

S  71.403    (Affl«nded] 

2.  Section  71.403  is  amended  as 
follows: 

Phoenix.  AZ  [New] 

Primary  Airport 

Phoenix  Sky  Harbor  International  Airport 
(lat.  33''26"10"  N.,  long.  112°00'32"  W.) 

Phoenix  Sky  Harbor  International  Airport 
Runway  8R  Instrument  Landing  System  (ILS) 
Localizer  Antenna  (lat.  33°  25'52"  N..  long. 
111*5911"  W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000  feet 
MSL  within  the  area  bounded  on  the  north  by 
a  point  at  lat.  33°30'34"  N..  long.  112'10'05" 


W.  {intersection  of  51»t  Avenue  and 
Camelback  Road),  extending  east  aloi« 
CamellMck  Road  until  a  point  at  lat  33*30t)7*' 
N..  long.  Iir53'26"  W,  (intersection  of 
Camelback  Road  and  Pima/Price  Road),  on 
the  east  by  Pima/Price  Road  until  a  point  at 
laL  33'21'49"  N..  long.  111°53  34"  W.  (Pima/ 
Price  Road  and  Guadalupe  Road),  on  the 
south  by  Guadalupe  Road  to  a  point  at  lat 
33"21'50"  N..  long,  lirsros"  W.  (Intersection 
of  Guadalupe  Road  and  Interstate  10),  direct 
to  a  point  at  lat  33*21'48"  N..  kM«.  112^)617" 
W..  direct  to  a  point  at  lat.  33*21'4e"  N..  teng. 
112°10'06"  W,  on  the  west  by  51st  Avenue  to 
the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  on  the 
north  by  a  point  at  lat.  33°30'29"  N.,  long. 
112''21'26"  W.,  (intersection  of  Utchfield  Road 
and  Camelback  Road),  extending  east  on 
Camelback  Road  to  a  point  at  lat.  33°30'27" 
N..  long.  112*18'14"  W..  (Camelback  Road  and 
Agua  Fria  River),  north  along  Agua  Fria  River 
to  a  point  at  lat.  33°32'11"  N..  long.  112''18'23" 
W..  (Agua  Fria  River  and  Glendale  Avenue), 
extending  east  on  Glendale  Avenue  to  a  point 
at  lat.  33°32'19"  N.,  long.  112°06'42"  W 
(intersection  of  Glendale  Avenue  and 
Interstate  17),  on  the  east  by  Interstate  17  to  a 
poffit  at  lat.  33°30'34"  N..  long.  112*06  42"  W 
(intersection  of  Interstate  17  and  Camelback 
Road),  west  on  Camelback  Road  to  a  point  at 
lat  33''30'34"  N.,  long.  112°1005"  W. 
(intersection  of  Camelback  Road  and  51st 
Avenue),  south  of  51st  Avenue  to  a  point  at 
lat.  33°21'46"  N.,  long.  112*1 006"  W..  east  to  a 
point  at  lat  33°21'48"  N.,  long.  112*06'27"  W., 
south  to  a  point  at  lat.  33*18'18"  N..  long. 
112°06'27"  W..  on  the  south  by  an  extension 
of  Chandler  Boulevard  extending  west  to  a 
point  at  lat.  33*18'18"  N..  long.  112°21'26"  W.. 
on  the  west  by  Litchfield  Road  and  an 
extension  of  LitchHeld  Road  to  the  point  of 
beginning. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  with  the  airspace 
bounded  on  the  north  by  a  point  at  lat 
33*32'18"  N.,  long.  111*53'26"  W.  (intersection 
of  Indian  Bend  Road  and  Pima /Price  Road), 
east  on  Indian  Bend  Road  and  an  extension 
of  Indian  Bend  Road  until  a  point  at  lat. 
33°3220"  N..  long.  112*47'20"  W.  (extension  of 
Indian  Bend  Road  intercepts  Gilbert  Road), 
on  the  east  by  Gilbert  Road  and  an  extension 
of  Gilbert  Road  to  a  point  at  lat.  33°18'18"  N., 
long.  lll''47'20"  W.  (extension  of  Gilbert 
Road  intercepts  Chandler  Boulevard),  on  the 
south  by  Chandler  Boulevard  to  a  point  at  lat 
33*18'19"  W.,  long.  111*5818"  W.  (intersection 
of  Chandler  Boulevard  and  Interstate  10),  on 
the  west  by  Interstate  10  to  a  point  at  lat. 
33*2150"  N.,  long.  111*5805"  W.,  then  east  on 
Guadalupe  Road  to  a  point  at  lat  33*21'49" 
N.,  long.  111°53'34"  W.  (intersection  of 
Guadalupe  Road  and  Pima/Price  Road),  then 
north  on  Pima/Price  Road  until  the  point  of 
beginning. 

Area  D.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
at  lat.  33°36'32"  N.,  long.  112°18'12"  W.  (Agua 
Fria  River  and  Thunderbird  Road),  extending 
east  on  Thunderbird  Road  and  Cactus  Road 
until  intersecting  the  20-mile  arc  from  the  ILS 
localizer  antenna  clockwise  to  the  Williams  1 


MOA  AZ.  boundary,  then  south  along  the 
Williams  1  MOA  boundary  until  intersecting 
Riggs  Road  and  an  extension  of  Rtggs  Road, 
extending  west  on  Riggs  Road  and  an 
extension  of  Riggs  Road  to  a  point  at  lat 
33*12  or  N.,  long.  lirOB-OO"  W.  (intersection 
of  Valley  Road  and  Riggs  Road),  north  on 
Valley  Road  to  a  point  at  lat  33*15'15"  N., 
long.  lirOBW"  W.  (intersection  of  Valley 
Road  and  Gila  River),  north  along  Gila  River 
until  intercepting  an  extension  of  Chandler 
Boulevard  at  lat  33*18'18"  N..  k>ng.  112*12'00" 
W.,  extending  east  on  an  extenaion  of 
Chandler  Boulevard  to  a  point  at  lat 
SSiriB"  N..  long.  tWOb'Zr-  W,  north  to  a 
point  at  lat  33*21'48"N..  long.  1X2' 27"  W.. 
east  to  a  point  at  lat  33*21 '50"  N..  long. 
111*5805"  W.  (intersection  of  Guadalupe 
Road  and  Interstate  10).  south  on  Interstate 
10  to  a  point  at  lat.  33*1819"  N..  long. 
111*5818"  W.  (intersection  of  Chandler 
Boulevard  and  Interstate  10).  east  on 
Chandler  Boulevard  to  a  point  at  lat. 
33*1819"  N..  long.  111*47-20"  W.  (intersection 
of  Gilbert  Road  and  Chandler  Boulevard), 
north  on  Gilbert  Road  and  an  extension  of 
Gilbert  Road  to  a  point  at  lat.  33°32'20"  N., 
long.  111"47'20"  W.  (intersection  of  Gilbert 
Road  and  Indian  Bend  Road),  west  on  Indian 
Bend  Road  to  a  point  at  lat  33*3218"  N..  long. 
111°53'26"W  (intersection  of  Indian  Bend 
Road  and  Pima/Price  Road),  south  on  Pima/ 
Price  Road  to  a  point  at  lat.  33*30'07"  N..  long 
111*53'26"  W.  (intersection  of  Camelback 
Road  and  Pima/Price  Road),  west  on 
Camelback  Road  to  a  point  at  lat  33*30*34" 
N.,  long.  112*06'42"  W.  (intersection  of 
Camelback  Road  and  Interstate  17).  north  on 
Interstate  17  to  a  point  at  lat.  33*3219  '  N.. 
long.  112*06'42"  W.  (Interstate  17  and 
Glendale  Avenue),  west  on  Glendale  Avenue 
to  a  point  at  lat.  33*32'11"  N..  long.  112°18'23" 
W.  (intersection  of  Glendale  Avenue  and 
Agua  Fria  River),  north  on  Agua  Fria  River 
until  the  point  of  t>eginning. 

Area  E.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
at  the  Agua  Fria  River  and  the  20-mi!e  arc  of 
the  ILS.  clockwise  until  intercepting 
Thunderbird  Road  and  an  extension  of 
Cactus  Road,  west  on  an  extension  of  Cactus 
Road  and  Thunderbird  Road  until  a  point  at 
lat.  33*36'32"  N.,  long.  112*1815"  W. 
(intersection  of  Agua  Fria  River  and 
Thunderbird  Road),  north  along  Agua  Fria 
River  until  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
at  lat.  33*1200'  N.,  long.  112"0900*  W.. 
(intersection  of  Valley  Road  and  Riggs  Road) 
and  an  extension  of  Riggs  Road  until 
intercepting  the  20-mile  arc  of  the  ILS 
localizer  antenna  clockwise  until  intercepting 
a  point  at  lat.  33*07'30'  N.,  long.  112*09'05' 
W.,  on  Valley  Road,  north  on  Valley  Road 
until  the  point  of  beginning. 

Area  G.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
on  the  25-mile  arc  of  the  ILS  localizer  antenna 
and  Camelback  Road,  east  on  Camelback 
Road  to  a  point  at  lat.  33*3029'  N..  long. 
112*21'28'  W.,  (intersecUon  of  Camelback 
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Road  and  Litchfield  Road)  south  on  Litchfield 
Road  to  a  point  at  lat.  33*1B'18'  N..  long. 
112'21'28'  W..  (intersection  of  Utchfleld  Road 
and  an  extension  of  Chandler  Boulevard) 
west  on  an  extension  of  Chandler  Boulevard 
to  a  point  on  the  25-mile  arc  of  the  ILS 
localizer  antenna,  clockwise  until  the  point  of 
beginning. 

Area  H.  That  airspace  extending  upward 
from  8.000  feet  MSL  to  and  includ^  laoOO 
feet  MSL  within  an  area  bounded  by  a  point 
on  the  2S-mile  arc  of  the  ILS  localizer  antenna 
and  the  Agua  Fria  River  clockwise  to  the 
WilUams  1  MOA.  west  along  the  Williams  1 
MOA  until  intercepting  the  20-mile  arc  of  the 
ILS  localizer  antenna  and  the  Agua  Fria 


River,  north  along  the  Agua  Fria  River  until 
the  point  of  beginning,  excluding  that 
airspace  between  Interstate  17  and  the  008* 
bearing  from  the  ILS  localizer  antenna. 

Ana  I.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
at  lat.  33*0S'40'  N.,  long.  lll'SO'SO*  W.,  on  the 
20-mile  arc  of  the  ILS  localizer  antenna 
counterclockwise  to  the  Williams  1  MOA 
south  along  Williams  1  MOA  to  the  25-mile 
arc  of  the  Q^  localizer  antenna 
counterclockwise  to  a  point  at  lat.  33*00'35* 
N..  long.  lll'SO'SO'  W..  (power  transmissin 
line)  north  along  the  power  transmission  line 
to  the  point  of  beginning. 


S  71.501    lAiiMfNtod] 

3.  Section  71.501  is  amended  as 
follows: 

Phoenix  Sky  Haifoor  Inlematiooal  Aiipott, 
AZ  [Removed] 

Issued  in  Washington,  DC,  on  May  26, 
1989. 

Harold  W.  Bwdcer, 

Manager,  Airspace  Rules  and  Aeronautical 
Information  Division. 

MLUNO  COM  4eiO-19-M 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 


24  CFR  Part  590 
Urt>an  Homesteading  Program; 
Implementation  of  1987  Statutory 
Amendments  and  Revision  of  Selected 
Program  Procedures;  Final  Rule 
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DEPARTyEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Aaeietant  Secretary  for 
Community  PlanninQ  end 


24  CFR  Part  590  ' 

[Oookel  Na  R-«^1413:  FR-2461] 
RtN2S0e-AA7» 

UrtMn  Homeeteeding  Program; 
Implementation  of  19»7  Statutory 
Amendmenta  and  RevMon  of  Selected 
Program  Proceduree 

AOCNCV:  Office  of  Community  Planning 
and  Development,  HUD. 

action:  Final  rule. 


r.  This  rule  implements 
amendments  to  the  Urban 
Homesteading  Program  regulations 
made  by  sections  517  (c)  and  (d)  of  the 
Housing  and  Community  Development 
Act  of  1987  ("1987  Act").  In  accordance 
with  section  517(c)  of  the  1987  Act,  the 
rule  eliminates  the  former  three  pronged 
"special  priority"  test  for  the  selection  of 
homesteaders  and  substitutes  a  single 
priority  selection  criterion — that  the 
prospective  homesteader  should  be  a 
"lower-income"  person  or  family.  The 
rule  also  implements  section  517(d)  of 
the  1967  Act  which  authorizes  States 
and  units  of  general  local  government 
participating  in  the  program  to  enter  into 
agreements  with  designated  "qualified 
non-pn^t  organixations"  to  poform 
functions  under  the  local  urban 
homesteading  program,  including 
selecting  homesteaders  and  properties, 
and  accepting  title  to  and  conveying  the 
properties  to  homesteaders.  Finally,  the 
rule  also  makes  a  number  of  specific 
changes  in  program  procediires.  such  as 
specifying  certain  additional  dociunents 
that  most  be  submitted  with  a  locality's 
urban  homesteading  application,  setting 
a  guideline  that  a  local  ivban 
homesteading  agency  should  generally 
anticipate  homesteading  a  minimum  of 
five  properties  per  year  in  order  to 
participate  effectively  in  the  program, 
and  raising  the  existing  limit  on  the 
values  of  properties  selected  for 
homesteading  from  $20,000  to  $25,000  for 
one-unit  properties,  and  form  $5,000  to 
$8,000  per  additional  unit  in  two-  to  four- 
unit  properties.  In  addition,  the 
program's  fund  reservation  system  is 
being  changed  from  an  annual 
reservation  based  on  estimated  annual 
needs  to  a  system  of  first-come,  first- 
served  reservations  for  specific 
properties. 
CFFCCnvi  DATI:  luly  17, 1969. 


PON  nmmai  mfommation  contact: 
Marion  F.  Connell,  Director,  Urban 
Homesteacfing  Program,  Rehabilitation 
Loans  and  Homesteading  DiviaioB, 
Office  of  Urban  Rehabilitatioo.  U.S. 
Department  of  Housing  and  Urt>an 
Development.  451  7th  Street  SW..  Room 
7178,  Washington,  IX:  204ia  Telciihone: 
(202)  755-5324.  (This  is  not  a  toD  free 
number.) 

aueM^SMNTARY  mFORMATIOIC  The 

information  collection  requirements 
contained  in  this  rule  have  been 
submitied  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperworic  Reduction  Act  of  1980b  The 
OMB  control  number,  when  assigned. 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  Until  the 
information  collection  requirements 
have  been  approved  and  assigned  an 
OMB  control  number,  no  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements.  Public  r^orting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  pubHc 
reporting  burden  is  provided  imder  the 
Preamble  heading,  Findings  and 
Cettifications.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Department  of  Housing 
and  Urban  Development,  Rules  E)ocket 
Clerk.  451  7th  Street  SW.,  Room  10278, 
Washington.  DC  20410.  and  the  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Background 

Section  517  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242)  amended  section  810  of 
the  Housing  and^Communify 
Development  Act  of  1974. 12  U.S.C 
1706e  ("1974  Act"),  which  authorizes  the 
Urban  Homesteading  Program,  as 
follows. 

Section  517(c)  eliminates  the  former 
three-pronged  "special  priority"  test  for 
the  selection  of  homesteaders  and 
substitutes  a  single  priority  selection 
criterion — that  the  homesteader  selected 
should  be  a  "lower-income"  person  or 
family. 

Section  517(d]  authorizes  States  and 
units  of  general  local  government  to 
designate  a  "qualified  non-profit 
organization,"  or  a  public  agency,  to  act 
as  the  local  urban  homesteading  agency 


(LUHA) — including  accepting  tide  to 
and  conveying  properties  to 
homesteaders  if  they  so  choose. 

In  addition  to  the  amendments  made 
by  sections  517  (c)  and  (d)  of  the  1987 
Act  section  517(a)  amends  the  1974  Act 
to  extend  the  authority  for  the  local 
property  and  the  multifamily  property 
urban  homesteading  demonstrations. 
llieae  demonstrations  would  be 
implemented  by  Notice,  rather  than  by 
permanent  regulations,  if  they  were 
reinstated.  However,  the  Department  is 
not  currentiy  planning  to  implement 
either  of  these  demonstrations  in  FY 
1989. 

Also,  section  517(b)  amends  section 
108(dX3)(A)  of  Uie  1974  Act  to  allow 
State  participants  in  the  Urban 
Homesteading  Program  to  use 
Conununity  Development  Block  Grant 
(CDBG)  funds  for  urban  homesteading 
administrative  expenses,  consistent  with 
the  authorify  available  to  CDBG 
grantees  other  than  States.  This 
provision  will  be  implemented  by  an 
appropriate  revision  to  the  State  CDBG 
Regulations,  rather  than  in  this  rule. 
However,  this  provision  is  self- 
executing,  and,  therefore,  it  does  not 
require  regulatory  action  to  be  effective- 
States  participating  in  the  Urban 
Homesteading  Program  may  charge 
eligible  administrative  expenses 
incurred  after  February  5, 1988  (the 
effective  date  of  the  1987  Act)  in 
operating  their  urban  homesteading 
programs  to  their  otherwise  available 
State  CDBG  administrative  funds, 
provided  such  administrative 
expenditures  would  satisfy  other  Tide  I 
requirements. 

Other  changes  to  Part  590  in  this  rule 
are  being  promulgated  at  HUD's 
initiative.  Generally,  these  changes  stem 
from  the  need  to  update  certain 
provisions  in  keeping  with  comments 
received  fit)m  Congressional  committee 
reports,  comments  from  local  officials, 
and  HUD's  own  experience  in 
administering  the  program  since  the  last 
major  revision  of  the  regulations  (see  50 
FR  25941,  lune  24, 1985). 

The  principal  amendments  to  Part  590 
are  discussed  below  in  the  order  that 
they  appear  in  the  final  rule.  Other 
technical  amendments  are  in  the 
following  sections  of  Part  590;  Sections 
590.1  (a)  and  (b);  590.5  (definitions  of 
"Act"  and  "LUHA"  are  amended;  new 
definitions  of  "lower-income  families" 
and  "qualified  community  organization 
are  added;  and  definition  of  "locally 
owned  property"  is  deleted);  S§  590.7; 
500.11  (c)  and  (d);  590.13;  590.15;  590.17; 
59ai9;  590.23;  590.29;  and  590.31.  These 
technical  amendments  have  not  been 
separately  discussed  below,  since  they 
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are  either  editorial  in  nature,  or  they  are 
conforming  changes  to  make  dw 
amended  provision  consistent  with  one 
of  the  principal  amendments  in  the 
proposed  rule. 

Amendments  to  Part  S90 

In  S  5907,  "Program  reqairements," 
the  final  rule  adds  guidance  that  in 
general  local  agencies  shall  select 
neighborhoods  so  as  to  be  able  to 
anticipate  homesteading  a  minimum  of 
five  properties  per  year,  in  order  for 
their  programs  to  be  cost-effective  and 
have  discemiUe  impact  Under  S  590.13. 
"Standards  for  HUD  review  and 
approval  of  a  local  urban  homesteading 
program",  compliance  with  this  and 
other  requirements  of  Part  500  will  be 
considered  by  HUD  in  determining 
whether  to  approve  an  applicant's  initial 
application  or  annual  request  for 
program  participation.  These  provisions 
are  established  in  view  of  the  high 
demand  for  scarce  program  funds  in 
order  to  establish  a  reasonable 
threshold  level  necessary  for  continued 
program  participation.  Regional 
economic  conditions  dictate  not  only  the 
availabilify  of  federally-owned 
properties  but  also  their  price  range. 
These  factors,  in  turn,  influence  the 
feasibilify  of  homesteading  in  die  region. 
Over  time,  economic  conditions  shift 
within  regions  of  the  country,  so  that 
homesteading  may  become  infeasible  in 
a  previousfy  active  area  due  to  a  lack  of 
foreclosed  single-family  properties  in 
the  HUD,  VA,  and  FmHA  inventories,  or 
the  increased  cost  of  such  properties. 
Conversely,  as  more  properties  become 
available  or  their  values  decrease, 
homesteading  may  become  very  active 
in  an  area  previously  inactive.  Without 
a  threshold  program  level,  communities 
could  continue  indefinitely  in  the 
program,  operating  ineffective, 
expensive,  low  level  programs,  while 
other  areas  with  greater  need  for 
program  resources  find  it  difficult  or 
impossible  to  obtain  funding. 

Under  "Program  reqxmements"  at 
S  590.7(bK2).  the  homesteader  selection 
section  is  being  modified  to  conform  the 
regulations  to  section  517(c)  of  the  1987 
Act  The  three  existing  priorify  selection 
criteria  are  deleted  and  one  priority 
criterion  set  forth,  which  gives  priorify 
to  eligible  "lower^income  families  or 
individuals,"  as  defined  by  24  CFR  Part 
813.  Since  HUD  has  already  advised 
local  urban  htHnesteading  agendes  that 
this  provision  is  considered  self- 
executing,  local  agencies  should  already 
be  selecting  homesteaders  in 
accordance  with  the  new  single  criterion 
for  priorify.  However,  IxHnesteaders 
notified  of  their  selection  in  accordance 
with  the  previous  special  priority  before 


February  5, 1968  (the  effective  date  of 
the  1987  Act)  remain  entitled  to 
properties,  if  they  have  not  received 
them  yet  The  final  rule  makes  no 
change  in  the  basic  effect  to  the 
statutory  priorify  from  existing  rales, 
apart  bxmi  the  simpUfication  of  the 
criterion  for  priorify  selection  itself. 
SpecificaUy,  a  local  urban  homesteading 
agency  (LUHA)  still  may  not  select  a 
homesteader  who  is  not  entitled  to 
priorify  if  there  is  an  available  priorify 
homesteading  candidate  who  has 
applied  and  is  qualified  for  the 
particular  property  involved.  However, 
as  discussed  under  Tublic  C<Mnment»— 
Selection  Criteria"  bek>w,  HUD  now 
explicitiy  recognizes  in  die  final  rule 
that  determining  who  is  qualified  for  a 
particular  jwoperfy  requires  reasonabfy 
matching  die  size  of  the  household 
selected  as  homesteaders  to  the 
bedroom  size  of  the  properfy  available. 
Flnalfy,  a  new  provision,  designated 
(iii),  was  added  to  S  590.7(b)(2)  of  the 
proposed  rule  and  has  not  been  changed 
in  the  final  rule.  This  new  requirement 
provides  that  membership  in.  or  ties  to, 
particular  private  organizations  shaD 
not  be  made  a  factor  affecting 
homesteader  selection.  With  the  advent 
of  non-profit  communify  organizations 
being  designated  as  LUHAs,  HUD 
believes  it  is  important  to  specify  that 
membership  in  any  private  organization, 
doing  business  with  such  an 
organization,  or  any  other  ties  to  a 
particular  private  organization,  are  not 
made  criteria  for  homesteader  selectioiL 
Also  under  "Program  requirements"  in 
§  500.7,  amendments  to  subparagraphs 
(b)(4)  and  (b)(6)  have  been  made  in 
order  to  clarify  the  LUHA's 
responsibilify  to  assist  in  seouing 
compliance  with  Section  312  Program 
loan  terms  and  to  find  a  replacement 
homesteader  where  it  appears  that  the 
initial  applicant  has  defaulted  on  a 
section  312  loan  during  the 
homesteader's  conditional  title  period: 
During  this  period,  foreclosure  of  the 
section  312  loan  is  generally  not  a  viable 
opti(Xi,  since  it  either  results  in  undue 
loss  to  HUD,  if  HUD  forecloses  only  on 
the  homesteader's  interest  in  the 
properfy,  or  it  results  in  die  properfy 
being  lost  to  the  homesteading  program, 
if  the  LUHA  gives  up  its  reverter  interest 
in  the  properfy  and  allows  HUD  to 
foreclose  and  then  to  sell  the  properfy 
on  the  open  market  The  best  option 
both  to  minimize  HUD's  loss  and  to 
preserve  the  property  for  homesteading 
is  for  the  local  agency  to  identify  a 
successor  homesteader  who  will  assume 
the  section  312  loan,  or  as  much  of  the 
loan  as  the  property's  value  at  the  time 
of  assumption  will  support  The 


amendments  are  designed  to  give  local 
agencies  clearer  regulatory  notice  of  this 
pobcy,  which  is  more  fuUy  dncribed  in 
CPD  Notice  88-21  on  this  subject  issued 
under  HUD's  Unified  Issuances  System. 
Also,  the  amendments  to  {  S00.7(bK6) 
allow  HUD  to  shorten  dje  homestead^ 
period  required  of  the  successor 
homesteader  under  that  section,  if  that 
is  necessary  to  attract  a  successor 
homesteader. 

Under  "Program  requirements"  in 
S  590.7,  a  new  paragraph  (c)  is  added 
entided  "Designation  of  LUHA."  As  at 
present  the  applicant  State  or  unit  of 
general  local  government  may  act  as  its 
own  local  urban  homesteading  agency 
(LUHA),  conducting  the  program  and 
accepting  and  conveying  tide  to 
federaUy  owned  properties  in  its  own 
name,  or  it  may  designate  a  legaUy 
separate  and  independent  public  agency 
to  do  so.  Similar  to  present  practice,  the 
designation  is  approved  by  HUD  as  part 
of  the  program  appUcation  approval 
process,  and  it  remains  in  effect  until  a 
new  LUHA  is  designated  by  tiie 
applicant  by  a  program  amendment 
approved  by  HUD,  or  die  local  urban 
homesteading  program  is  closed  out 
Finally,  also  as  already  permitted 
(although  not  specified  in  the  regulation 
in  effect  prior  to  tiiis  rule),  the  final  rule 
specifies  that  die  LUHA  itself  may  carry 
out  its  program  functions  through  one  or 
more  third  party  contractors, 
consultants,  or  agenis,  except  for  the 
acceptance  and  conveyance  of  title  to 
properties.  The  final  nile  makes  clear 
that  the  third  party  agreements  must  be 
in  writing,  and  it  may  not  relieve  the 
LUHA  or  the  applicant  of  respcnsibilify 
for  the  conduct  of  the  prograjn. 

In  additioa  based  on  section  517(d)  of 
die  1987  Act  HUD  also  is  allowing 
qualified  communify  organizations  to 
act  as  LUHAs,  under  S  590.7(cM2)(iii)  of 
the  final  rule.  As  provided  by  the  1987 
Act  the  final  rule  defines  "qualified 
conununity  organizations"  as  non-profit 
corporations  whose  directors  serve 
without  pay  and  which  qualify  as  IRS 
section  501(c)(3)  tax  exempt 
organizations  (See  S  590.7(cM4)). 
Consistent  with  present  practice,  any 
designated  LUHA  (whether  public  or 
private]  must  have  legal  authority  to 
accept  and  convey  title  to  properties  for 
homesteading  purposes.  The  final  rule 
specifically  provides  in  S  590.7(c)(1)  that 
this  key  hmction  may  not  be  passed  on 
to  anodier  entify  by  the  LUHA  unless 
HUD  approves  a  program  amendment 
designating  a  new  LUHA,  because  up  to 
three  Federal  agencies  must  know  on  a 
day-tCMiay  basis  what  local  «itity  they 
are  authorized  to  deal  with  in  conveying 
properties,  and  to  assure  that  die  LUHA 
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remains  properly  accountable  for  the 
properties  it  obtains,  both  to  HUD  and 
to  tne  homesteaders  who  deal  with  the 
LUHA. 

Finally,  the  final  rule  requires  a 
written  agreement  between  the  LUHA 
and  the  applicant  and  it  specifies  at 
I  59a7(c)(3)  certain  provisions  which 
the  agreement  must  contain  at  a 
minimum.  HUD  believes  that  a  written 
agreement  detailing  the  responsibility  of 
the  LUHA  is  essential  for  non-profits  to 
act  as  LUHAs.  HUD  also  believes  that 
program  responsibilities  will  be  clarified 
and  accountability  strengthened  if 
designated  public  agencies  are  also 
required  to  enter  into  such  agreements 
with  the  responsible  States  and  units  of 
general  local  government,  and  the  final 
rule  so  provides  at  I  59a7(c)(2)(ii). 

Under  "applications"  at  |  SOail.  the 
final  rule  requires  local  urban 
homesteading  agencies  applying  for  the 
first  time  to  subitiit  additional 
information  in  their  application  package. 
HUD  is  now  requesting  a  description  of 
the  applicant's  proposed  homesteader 
selection  procedures  which  complies 
with  the  1967  Act  and  |  59a7(b)(2)  of  the 
regulations,  copies  of  the  applicant's 
proposed  legal  doounents  complying 
with  St  590.7(b)  (3).  (5)  and  (7).  an 
estimate  of  the  number  of  properties  to 
be  acquired  during  the  program  year, 
and  a  copy  of  the  applicant's  written 
agreement  designating  any  local  urban 
homesteading  agency  in  compliance 
with  i  S0a7(c).  Receipt  of  these  specific 
documents  is  necessary  to  avoidserious 
flaws  in  program  design  which  HUD  has 
found  more  difficult  to  correct  after  the 
fact  The  Department  still  wishes  to 
offer  m^**'""""  latitude  to  local  agencies 
administering  the  program,  but  several 
recent  applicants  have  commented  that 
they  prefer  more  spedfldty  on  these 
matters  at  program  startup.  Similarly,  in 
8  59ail(b).  HUD  is  requiring  previously 
approved  applicants  to  submit  the 
information  newly  required  by 
Si  5e0.11(a)  (4).  (5),  (7).  (8).  and  (9)  for 
the  first  program  year  following  the 
effective  date  of  the  final  rule. 

Under  "Standards  for  HUD  review 
and  approval  of  a  local  urban 
homesteacbng  program"  at  t  590.13. 
HUD  is  adding  language  changing  the 
point  at  which  environmental  review 
occurs.  That  will  now  occur  when  an 
urban  homesteading  neighborhood  is 
approved  under  this  section. 

Under  "Transfer  of  HUD-owned 
property"  at  S  590.17(b)(4)  and  under 
"Reimbursement  to  FmHA  and  VA"  at 
i  59ai8(c](l),  the  administi«tively 
imposed  maximum  amount  that  may  be 
charged  to  section  810  appropriations 
for  acquisition  of  federally-owned, 
single-dwelling  unit  properties  is  being 


raised  from  $2a000  to  $25,00a  in 
keeping  with  sviggestions  from  the 
House-Senate  Conference  Coounittee  on 
H.J.  Res.  395  (FY  1988  Appropriations 
Act)  in  House  of  Representatives  Report 
No.  10(M9e  at  page  843.  This  will  help 
keep  pace  with  inflation  in  real  estate 
market  values  being  experienced  in 
some  areas  of  the  country.  This  cost  cap 
has  not  been  adjusted  since  1985.  HUD 
is,  however,  amending  SS  590.17  and 
590.18  to  delete  HUD  Field  Office 
authority  to  grant  local  program-wdde 
exceptions  to  this  acquisition  cost  cap, 
because  of  the  need  to  further  target  the 
limited  program  funds  to  sections  of  the 
nation  experiencing  softer  real  estate 
markets.  Under  the  final  rule,  the  price 
paid  for  a  property  shaU  be  the  as-is  fair 
market  value,  not  to  exceed  $25,00a  or  a 
negotiated  lesser  amount  unless  an 
exception  for  an  individual  property  is 
granted  by  a  HUD  Field  Office.  An 
additional  amount  up  to  $8,000  per  unit 
may  also  be  charged  to  section  810 
funds  for  properties  with  two  to  four 
dwelling  units.  This  is  an  increase  from 
$5,000  per  additional  dwelling  unit  a 
figure  which  had  not  been  adjusted 
since  the  inception  of  the  program,  bi 
addition,  the  30  day  time  frame  for 
which  HUD/FHA  has  been  obligated  to 
suspend  its  routine  property  disposition 
activity  in  urban  homesteading 
neighborhoods  is  shortened  to  21  days 
to  reflect  actual  program  experience  and 
realize  economies  for  the  Department 

In  S  590.17(b)(2),  S  590.18(b), 
S  590.17(c)  and  S  590.18(d)  changes  of  a 
similar  nature  are  made  for  the  purpose 
of  clarifying  when  the  reservation  of 
funds  to  reimburse  HUD.  VA.  or  FmHA 
for  the  transfer  of  a  specific  property, 
and  how  long  the  reservation  may 
remain  outstanding.  These  changes  are 
necessitated  by  the  change  from  an 
annual  to  a  property  specific  reservation 
system,  which  is  discussed  below  under 
"Public  Comments — Reservation  of 
Funds". 

At  S  590.23.  "Program  close-out"  the 
final  rule  gives  HUD  specific  authority 
to  terminate  a  local  urban  homesteading 
program  if  the  LUHA  has  not  acquired 
any  properties  for  the  last  two  fiscal 
years  and  local  market  conditions 
demonstrate  that  an  insufficient  number 
of  properties  will  be  available  for  the 
next  fiscal  year.  Section  590.23(c)  is  also 
revised  to  make  clear  the  LUHA's 
obligation  to  continue  to  monitor, 
enforce,  and  implement  existing 
agreements  with  homesteaders  after 
close-out 

Finally,  at  S  590.31(e),  the  final  rule 
clarifies  ihe  remedial  standard  under 
which  HUD  may  direct  the  LUHA  to 
repay  HUD  for  homestead  properties 
that  the  LUHA  has  mishandled.  The 


former  standard  on  its  face  dealt  only 
with  properties  that  the  LUHA  had 
"converted  to  its  own  use."  This 
standard  clearly  covered  properties  that 
the  LUHA  had  sold,  rented,  or  used  for 
its  own  purposes  without  HUD 
approval;  it  did  not  as  clearly  cover 
situations  in  which  the  LUHA's 
negligent  failure  to  preserve  and  protect 
the  property  permitted  deterioration  that 
made  it  infeasible  to  homestead  the 
property,  or  where  the  LUHA  simply  did 
nothing  with  the  property  for  more  Uian 
a  year,  unless  excused  by  HUD  under 
S  59a7(b)(3)  of  the  final  rule.  The 
revised  language  of  the  final  rule 
corrects  these  oversights. 

A  proposed  rule  was  published  for 
comment  on  October  19, 1988,  at  53  FR 
41026.  The  public  comments  received 
and  the  disposition  of  those  comments 
are  discussed  below. 

Public  Commoits 

HUD  received  seven  pubhc  comments: 
four  bom  cities,  one  from  a  county,  one 
from  a  technical  consulting  firm,  and 
one  bom  a  HUD  Field  Office.  The 
principal  issues  raised  are  summarized 
below,  with  HUD's  response  following 
each  issue. 

Five  Property  Threshold— § 590.7(a) 

One  commenter  misinterpreted  the 
five  property  guideline  for  annual 
program  participation  levels  by  thinking 
that  this  threshold  would  be  applicable 
to  each  approved  homesteading 
neighborhood.  In  fact  the  five  property 
threshold  is  meant  to  apply  on  a 
program-wide  basis,  for  each  LUHA, 
and  not  on  a  neighborhood  basis,  in 
order  for  their  efforts  to  be  more  cost 
effective  and  have  discernible  impact  in 
the  community. 

Selection  Criteria— § 590.7(b)(2) 

One  commenter  objected  to  the 
provision  in  paragraph  (v)  of 
S  590.7(b)(2)  of  the  proposed  rule  that 
appeared  to  require  that  a  single  head  of 
household  could  not  occupy  a  property 
having  more  than  two  (2)  bedrooms 
because  the  number  of  family  members 
could  increase  during  the  five  (5)  year 
occupancy  requirement 

As  of  S  590.7(b)(2)(v)  in  the  proposed 
rule  (concerning  "other  reasonable 
selection  criteria"),  the  final  rule  divides 
this  provision  into  two  parts  and 
renumbers  the  pcu^igraphs  of 
S  590.7(b)(2).  New  paragraph  (iv)  now 
contains  tiie  provisions  formerly  in 
paragraph  (v)  with  respect  to  locally- 
adopted  criteria  designed  to  reasonably 
match  homesteader  household  size  to 
the  bedroom  size  of  the  property  for 
which  the  homesteader  is  being 


selected.  Foimer  paragraph  {tw) 
(concerning  selection  pdority  far  lower 
income  faMbes)  has  been  redesi^iated 
as  paragraph  (v),  and  the  rest  of  fanner 
paragraph  (v)  (other  reasonabfe 
selection  criteria)  has  been  redesignated 
as  paragraph  (vi). 

With  respect  to  the  pubhc  """"tairt 
cited  above,  tbe  revised  langnage  <rf 
paragraph  (iv)  now  states  that  a  one- 
person  household  may  not  "receive"  (as 
opposed  to  "occupy")  a  homestead 
property  with  more  than  two  bednxn^ 
unless  diere  are  no  longer  housefaokls  on 
the  waiting  list  Since  the  provision  in 
question  is  a  selection  requirement  die 
word  "occupy"  was  inappropriate  in 
context  Generally,  once  a  homesteader 
receives  a  property,  there  is  no  further 
Federal  requiremrat  that  the 
homesteader  continae  to  meet 
regulatory  criteria  that  relate  onW  to 
selection,  such  as  the  household/ 
pr(q;>erty  size  matching  provision,  or  the 
provision  that  a  homesteader  may  not 
own  any  other  residential  prc^ierty  (see 
paragraph  (i)  of  S  590.7(b)(2)).  Of  course, 
after  a  homesteader  does  receive  (take 
title  to)  a  property,  he  or  she  must 
continue  to  comply  with  the  nngnii^ 
requirements  of  the  homesteader 
agreement  under  S  59a7(b)(5),  such  as 
continuing  to  occupy  the  property  as 
his/her  personal  residence  for  at  least 
five  years. 

New  paragraph  (iv)  of  S  590.7(b)(2) 
contains  another  apparent  change  bom 
the  proposed  rule,  which  concerns  the 
relationship  of  household/property  size 
matching  criteria  to  die  lower  income 
selection  priority  in  paragraph  (v),  as 
redesignated  in  the  final  rule.  HUD 
views  the  household/property  size 
matching  criteria  as  necessary, 
eligibility-based  selection  requirements, 
which  override  the  "priority"  in 
paragraph  (v).  and  the  language 
following  "notwithstanding"  at  the  end 
of  paragraph  (vi)  in  tbe  final  rule  is 
intended  to  make  that  clear.  On  the 
other  hand,  the  "other  reasonable 
selection  criteria"  concering  locally- 
adopted  residency  preferences,  which 
are  referred  to  in  paragraph  (vi)  of 
S  5g0.8(b)(2)  of  the  final  rule,  are  not 
intended  to  override  the  lower  income 
priority.  That  is,  a  lower^income 
prospective  homesteader  on  the  waiting 
list  should  receive  a  property  before 
anyone  on  the  waiting  list  who  is  not 
entitled  to  the  lower-income  priority. 
even  if  the  lower-income  household  is 
not  entitled  to  local  residency 
preference  and  the  non-lower-income 
household  does  not  have  focal  residency 
preference.  Such  locally-adopted 
residency  preferences  may  operate  only 
among  classes  of  prospective 
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homesteaders  having  tbe  same  priority 
status. 

Tanely  Conveyance  to  Homesteaderg— 
§5a0.7(bX3) 

One  commenter  urged  that  the  rule 
discuss  the  timely  conveyance  dt 
properties  to  homesteaders  because  it  is 
in  a  LUHAs'  best  interesU  to  convey 
properties  to  homesteaders  shortly  after 
acquisitfon.  Therefore,  at  S  S9a7(b)(3). 
language  has  been  added  to  stete  dMt 
the  time  frame  between  transfer  of  a 
homesteading  property  from  HUD  to  the 
LUHA  and  die  LUHA's  conditional 
conveyance  to  a  homesteader  shall  be 
within  one  year,  or  less,  of  tide  transfer 
to  the  LUHA  unless  odierwtse  approved 
by  HUD  in  writing  prtor  to  the 
expiration  of  the  one-year  period. 

Acquisition  Cost  Cap—^590.17(b)(4)(i) 

Two  cities  commented  on  the  increase 
of  the  acquisition  cost  cap  per  property 
to  $25,000  and  requested  that  it  be 
higher.  Bodi  of  dieir  LUHAs  have  been 
using  program-wide  high  cost  exceptions 
in  the  recoit  past  whi(^  enabled  them  to 
purchase  |m>perties  closer  to  $35.00a 
and  they  wish  to  continue  this  practice. 
In  making  this  change,  the  Department 
realize  that  not  every  community  may 
be  able  to  continae  participation  in  the 
Urban  Homesteading  Program 
indefinitely.  However,  the  limited 
program  resources  available  compared 
to  the  national  demand  for  section  610 
funding  mitigates  against  a  further 
increase  in  the  acquisition  cost  cap  at 
this  time  or  a  continuation  of  the  use  of 
program-wide  high  cost  approvals.  As  a 
basis  of  comparison,  the  average 
acquisition  cost  per  property  in  FY  1966 
was  only  $18,043,  so  the  majority  of 
LUHAs  are  able  to  obtain  suiteble 
properties  under  $25,00a  For  LUHAs 
who  wish  to  continue  in  the  program, 
and  who  can  not  find  properties  in  this 
range,  they  are  always  free  to  add 
CDBG,  or  other  local  funds,  to  the 
$25,000  in  Section  610  funds  to  cover 
higher  cost  acquisitions  (although  these 
additional  funds  cannot  be  repaid  by  the 
homesteader). 

Transfer  of  HUD-Owned  Property 
(Exceptions)-^  590.17(c) 

One  city  expressed  concern  about  the 
possibility  of  losing  potential 
homesteading  properties  to  "emergency 
housing  needs."  This  issue  became  more 
important  to  LUHAs  after  the  issuance 
of  a  temporary  restraining  order  in  die 
case  oi  Deborah  Lee  v.  Kemp,  Civil 
Action  No.  88-239&-OG  (DJD.C).  which 
for  a  short  time  prohibited  FHA  bom 
selling  properties  until  the  court  heard 
oral  aiguments  to  determine  whether  a 
preliminary  injunction  should  issue. 


While  that  restraining  order  has  been 
hfted,  the  case  is  still  in  litigation  and,  of 
course,  HUD  would  have  to  comply  with 
any  court  ordered  action.  While  die 
Department  understands  die 
^ommenter's  concern,  it  would  be 
neither  prudent  nor  effectiyp  for  die 
Department  to  attempt  to  restrict  the 
disposition  of  FHA-owned  properties  in 
such  a  manner  that  emergency  housing 
needs  are  not  considered.  However,  it 
appears  Kkely  tiiat  diere  will  be  an 
ample  supply  of  properties  appropriate 
for  homesteading  in  most  regions  of  die 
country  even  if  some  of  the  FHA 
inventory  is  used  to  help  alleviate  the 
homeless  situation. 

Also,  in  response  to  two  commenters' 
concerns  as  to  how  much  time  a  LUHA 
has  after  acceptance  to  close  on  the 
property,  clarifying  language  has  been 
added  to  S  590.17(c)(1).  where  it  had  not 
heea  clear  that  a  LUHA  has  30  days 
bom  its  acceptance  of  HUD's  offer  of  a 
property  to  accept  title  and  close  on  the 
tranaction. 

Reservation  of  Funds— §590.21 

The  proposed  rule  formalized  major 
changes  in  how  program  budget 
authority  is  made  available  for  the  use 
of  participating  LUHAs.  The  former 
system  provided  that  each  LUHA  would 
be  given  an  "annual  reservation."  Over 
the  course  of  the  fiscal  year,  the  LUHAs 
could  then  identify  properties  and 
acquire  them  with  reimbursement  in  the 
appropriate  amount  per  property  to  the 
applicable  Federal  housing  loan  fund,  up 
to  the  amount  of  its  "aimual 
reservation."  The  proposed  rule  would 
have  changed  the  funding  mechanism  to 
a  "first-come,  first-served"  reservation 
system  for  individual  properties, 
"subject  to  available  fund  limitations." 
In  response  to  public  comments  and 
discussions  %vith  local  officials,  the  final 
rule  retains,  but  modifies  and  clarifies, 
the  "first-come,  firet-served"  system 
contemplated  by  the  proposed  rule. 

With  respect  to  the  basic  decision  to 
change  to  the  first-come,  first-served 
system.  HUD  continues  to  believe  it  is 
generally  more  efficient  and  equitable 
than  the  former  system.  In  particular, 
the  former  system  tended  to  "lock-in" 
relative  funding  levels  among  LUHAs 
early  in  the  fiscal  year,  and  these  levels 
were  based  on  even  earlier  data  on  past 
fund  use  and  property  availability.  In 
reality,  however,  the  supply  of 
properties  available  to  each  LUHA 
during  the  fiscal  year  from  the  HUD. 
FmHA,  and  VA  inventories  may 
fluctuate  significantly,  leading  to 
imbalances  between  the  funding 
authority  avaUable  to  particular  LUHAs 
and  the  relative  numbers  of  properties 
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available  to  them.  Previously, 
complicated  adjustments  were  required 
to  revise  relative  funding  levels  at  the 
end  of  each  fiscal  year.  Furtheimore.  the 
older  system  tended  to  favor  LUHAs 
that  had  been  in  the  program  longer, 
since  they  had  more  opportunity  to  build 
up  a  high  program  level  in  the  past,  even 
though  some  may  now  have  relatively 
smaUn  numbers  ofproperties  available 
for  homesteading.  Toe  modified  first- 
come,  first-served  system  in  the  final 
rule  continues  to  make  funding  generally 
more  competitive  among  LUHAs.  while 
making  changes  to  improve  the  fairness 
of  the  system,  compared  to  the  proposed 
rule. 

One  commenter  opposed  the  first- 
come,  first-saved  system,  urging  a  more 
stringent  priority  for  large  inventory 
cities,  and  stating  that  a  strict  first- 
come,  first-served  policy  fevered 
LUHAs  closer  to  the  applicable  field 
office.  Another  commenter  agreed  with 
the  new  system  in  general,  but 
suggested  that  die  strict  first-come,  first- 
served  policy  favored  larger  LUHAs, 
and  that  smaller  LUHAs  needed  at  least 
a  brief  initial  set-aside  in  order  to 
effectively  idmtify  and  request  fund 
reservations  for  specific  properties. 

HUD  has  considered  these  comments, 
and  the  final  rule  permits  HUD  field 
offices  to  establish,  for  not  man  than  60 
days,  mtntmiini  initial  allocations  of 
section  810  funding  authority  for  each 
participating  LUHA  in  their 
jurisdication.  against  which  each  LUHA 
will  be  exchisively  authorized  to  request 
reservations  for  specific  properties 
under  either  |  S0ai7  (HUD-owned 


property)  or  1 50ai9  (VA  and  FmHA 
owned-property)  for  that  period  After 
diese  temporary  allocations  are  used  up 
or  have  expired,  the  LUHA  will  compete 
on  an  equtu  basis  with  other  LUHAs  in 
die  field  office  Jurisdiction  for 
reservations  from  the  field  office 
subassignment  This  procedure  provides 
an  initial  opportunity  for  smaller 
LUHAs,  or  those  farther  from  the  field 
office,  to  obtain  i»operties  on  a  less 
conqietitive  basis.  Theroafter,  however. 
LUHAi  which  are  more  efficient  in 
seeking  properties,  and  which  have 
mora  properties  available  from  which  to 
choose,  will  find  it  easier  to  obtain 
funding. 

Furthermora.  HUD's  fund  assignments 
to  HUD  R^onal  and  Field  Offices,  from 
wUch  LUHAs  request  reservations,  are 
in  part  based  upon  past  funding  levels 
and  in  part  upon  projected  demand 
Therefore.  LUHA's  which  have  larger 
inventories,  and  which  are  also  efficient 
in  requesting  and  homesteading 
propwtles,  will  gradually  help  incraase 
assignments  made  to  their  field  offices 
and  wiU.  thereby,  be  able  to  obtain  a 
greater  share  of  program  resources. 

KfisoeOaneous 

A  HUD  Field  Office  commenter  asked 
for  clarification  of  eligible  expenses  for 
FmHA  and  VA  properties.  This  will  be 
handled  in  the  handbook  for  this 
program. 

The  same  commenter  recommended 
that  the  definition  of  "eligible  applicanr 
be  expanded  to  include  legally  formed 
regional  planning  agencies  and 
development  districts.  With  proper 


coordination,  a  regional  planning  or 
development  agency,  if  it  has  the 
authority  to  accept  and  convey 
properties  to  homesteadert  in  its  own 
name  and  otherwise  to  carry  out  a  local 
homesteading  program  imder  Part  590, 
could  prepare  and  submit  concurrent 
applications  on  behalf  of  several  units  of 
general  local  government  as  their  Joint 
"designated  agency-LUHA".  However, 
the  unit!  of  general  local  government 
would  have  to  sign  the  applications 
themselves  as  a  formal  matter.  Also, 
such  an  agency  could  be  designated  to 
act  as  a  LUHA  for  the  State  in  which  it 
is  located  Given  these  options,  as  well 
as  the  general  Federal  policy  embodied 
in  the  hitergovernmental  Cooperation 
Act  of  1968,  which  favors  applications 
for  Federal  assistance  from  states  and 
cities  or  counties,  rather  than  special 
purpose  bodies,  HUD  is  not  disposed  to 
change  Part  500  to  allow  regional 
agencies  directly  to  apply  on  their  own 
behalf  for  homesteading  program 
participation. 

Findings  and  Cartiflcatioas 

The  collection  of  information 
requiremenU  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  19ea  Sections  500.11 
(a),  Cb),  (c)  and  (d);  50ai7(b):  50ai8; 
600.21: 600.25;  and  seo.29(c)  of  this  final 
rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Annual  Report  Burden 
Fmal  Rule— Urban  Homesteaoinq  Program 


uasonpaon  of  vwonnann  ooNnnn 


Applotfion  (2906-0042). 
AflwndrMnl  (2806-0042). 


Annual  rsquMi  tor  program  pafSdpaSon  (2800-0042)  — 
VwMcatton  of  lUnd  siiSiMty.  HUD-(0080  (28064042)- 


I  prepwly  addMon.  HU(M0063  (UHPMtt)  (2806-0042) . 
QuaiMy  P'OP'ty*  rapot  (UHPMI8)  (2800-0042) 


Qumrmtf  pregrow  raport  (UtyMIS)  (2800-0042) 

Rscotdtosptng  tor  locsl  urtan  howmsaiSna  programs.. 

ToM  Annuit  Bunton 


TNs  raport 


8acaon  of  24  CFR 


seo.11(a)«id(d) 
860.11(0 

8eaii(b) 
68ai7(b),  saaie. 

800.21 
860.29(0 

800.29(0 

800.29(0 
600.28 


Numbarof 


20 

16 

112 

132 

132 

132 

192 
192 


Numbarof 


^M 
1.00 
4.00 

AM 

1J4 

4.00 
1.00 


ToM 

arwMMl 


20 

13 

112 

828 

626 

178 

708 
102 


Hourapsr 


30.00 
4.00 
2.33 

(18  mm.) 
0.80 

OOmin.) 
0.28 

(ISmin.) 
1.00 
3.00 


ToM 
hows 


000 
82 

200 

132 

264 


760 
S7« 


2,666 


dais  subnMsd  on  6w  HU(M0063.  LUHAs  do  not  submM  R  N  6  is  oorrscl  Lsss  «wn  on»«M  mate  addMonal  cofracSona. 


A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  sa  which 


implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1900.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 


during  regular  business  houn  (7:30  a  jn. 
to  5:30  p.m.  weekdays)  hi  the  Office  of 
the  Rules  Docket  deA,  Office  of 
General  Ckiunsel.  Room  10278, 


Fedefl  Regiater    /  Vol.  54.  No.  IPS  /  Friday,  June  2,  1889  /  Rules  and  Regulations 


23937 


Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  204ia 

This  rale  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  Analysis 
indicates  that  it  does  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  Impact  on  a  substantitd 
number  of  small  entities.  The  rule 
implements  several  statutory  provisions 
that  bnprove  the  Urban  Homesteading 
Program.  These  changes  have  neither  a 
significant  economic  impact  on.  nor  an 
effect  on.  a  substantial  number  of  small 
entities. 

Executive  Order  12612.  Pedendism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12812,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federaUsm  implications"  because  it 
does  not  have  substantial  direct  effecta 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  rule 
primarily  relaxes  and  simplifies  the 
criteria  for  selecting  homesteaders.  The 
provision  under  this  rule  that  authorizes 
States  and  units  of  general  local 
government  to  designate  qualified  non- 
profit organizations  or  public  agencies 
to  act  as  urban  homesteading  agencies 
is  merely  a  function  of  delegation  and 
does  not  affect  the  powers  and 
responsibilities  of  the  States  or  unite  of 
general  local  government 

Executive  Order  12606,  the  Family. 
The  General  Counsel  as  the  Designated 
Official  under  Executive  Order  12806, 
the  Family,  has  determined  that  this  rule 
does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being 
because  it  does  not  affect  the  mechanics 
and  benefits  of  the  Urban  Homesteading 
Program  so  far  as  the  beneficiaries  of 
the  program  are  concerned  The  rule 
primarily  simplifies  some  of  the 
requirements  and  makes  procedural 
changes  which  do  not  affect  the 
intended  beneficiaries. 


The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.230. 

This  rule  was  listed  as  item  number 
985  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  24, 1980  (54  FR 18708)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

List  of  Subjects  b  24  CFR  Part  590 

Urban  homesteading.  Administrative 
practice  and  procedure.  Grant  programs: 
Housing  and  community  development 
Low  and  moderate  income  housing. 

Accordingly,  the  Department  revises 
24  CFR  Part  590  to  read  as  follows: 

PART  600— URBAN  HOMESTEAOINQ 

96C< 

590.1    Scope  and  purpose  of  ragulation. 

590.3    Waiver  authority. 

590.5    Definitions. 

560.7    Program  requirements. 

560  J    Listing  of  HUD-owned.  VA-owned. 

and  FtaiHA-owned  properties. 
59ail    Applications. 
59ai3    Standards  for  HUD  review  and 

approval  of  a  local  nrt>an  homesteading 

program. 
590.15    Urban  homesteading  program 

participation  agreement 
690.17    Transfer  of  HUD-owned  property. 
S9ai6    Reimbursement  to  FmHA  and  VA. 
560.19    Use  of  section  810  funds. 
500.21    Reservation  of  funds. 
590.23    Program  dose-out. 
590.25    Retention  of  records. 
500.27    Audit 

590.29    HUD  review  of  LUHA  performance. 
59a31    Corrective  and  remedial  actions. 

Authority:  Sec.  8ia  Housing  and 
Community  Development  Act  of  1974  (12 
U.S.C  ITOee);  sea  7(d).  Department  of 
Housing  and  Urt>an  Development  Act  (42 
U.S.C.  3535(d)). 

S  560.1    Scope  and  purpoae  Of  reguMlon. 

(a)  Scope.  This  part  applies  to  the 
Urban  Homesteading  Pn^am 
authorized  under  section  810(b)  of  the 
Housing  and  Community  Development 
Act  of  1974.  The  program  is  generally 
administered  through  the  Department's 
field  offices,  which  can  provide 
information  to  the  public  about  the 
States  and  localities  participating,  as 
well  as  technical  assistance  to 
participante  about  applying  for  and 
operating  the  program. 

(b)  Purpose.  The  purpose  of  the  Urban 
Homesteading  Program  is  to  use  existing 
housing  stock  to  provide 
homeownership  opportunities,  primarily 
for  lower  income  families,  thereby 
encouraging  public  and  private 
investment  in  selected  neighborhoods 
and  assisting  in  their  preservation  and 
revitalization.  The  program  provides  for 
the  transfer  without  payment  to  a  local 
urban  homesteading  agency  (LUHA)  of 


federally  owned  properties  for  use  in  a 
HUD-approved  local  urban 
homesteading  program. 

f660J    WaivwaultMrlty. 

HUD  may  waive  any  requirement  of 
this  part  not  required  by  law  whenever 
it  determines  that  undue  hardship  would 
result  from  applying  the  requirement  or 
where  applying  the  requirement  would 
adversely  affect  achievement  of  the 
purposes  of  the  program. 

9660.5    DaflnWons. 

"Act"  means  section  810  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  from  time  to 
time. 

"Applicant"  means  any  State  or  unit 
of  general  local  government  that  applies 
for  HUD  approval  of  a  local  urt>an 
homesteading  program  under  these 
regulations. 

"Federally-owned  property"  means 
any  real  property  to  which  the  Secretary 
of  HUD,  the  Secretary  of  Agriculture  or 
the  Secretary  of  Veterans  Affaire  holds 
title  and  which  is: 

(1)  Improved  with  a  one-  to  four- 
family  residence; 

(2)  Unrepaired  and  not  the  subject  of 
an  outetanding  repair  or  sales  contract 
and 

(3)  Not  occupied  by  an  individual  or 
family  under  a  lease.  (Property  of  this 
nature  is  also  referred  to  as  "HUD- 
owned  property."  "FmHA-owned 
property."  or  "VA-owned  property" 
when  the  context  requires  identification 
of  the  particular  agency.) 

"FmHA"  means  the  Fanners  Home 
Administration,  an  agency  within  the 
U.S.  Department  of  Agriculture. 

"Homesteader"  means  an  individual 
or  family  that  participates  in  a  local 
urban  homesteading  program  by 
agreeing  to  rehabilitate  and  occupy  a 
property  in  accordance  with 
§  590.7(b)(5). 

"HUD"  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

"Local  urban  homesteading  agency" 
(LUHA)  means  a  State,  a  unit  of  general 
local  government  or  a  pubhc  agency  or 
qualified  commimity  organization 
designated  in  accordance  with  S  590.7(c) 
by  a  State  or  a  unit  of  general  local 
government 

"Local  urban  homesteading  program" 
means  the  operating  procedures  and 
requirements  developed  by  a  LUHA  and 
approved  by  HUD  in  accordance  with 
this  part  for  selecting  and  conveying 
federally-owned  properties  to  qualified 
homesteaders. 

"Lower  income  families"  means  those 
families  and  individuals  whose  adjusted 
incomes  do  not  exceed  80  per  centum  of 
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the  mediaB  incoBC  for  die  «r«a.  •• 
determined  bf  1b»  Secratanr  «ad«r 
section  3(b)(2)  of  the  Unltad  States 
Housing  Act  of  1037.  Under  the 
provision  of  24  CFR  Part  813,  the 
Secretay's  teoooM  limMa  for  tMs 
pip— ■  are  epdated  amnaHy  end  ere 
era  evefleble  freei  «he  Houaing 

tDMaian  in  HUD  field 


"Qualified  oaamaBity  erganiiation'' 
has  the  meaning  apedfied  in 
|68a7(cM4).  ^    _, 

"Section  810  funds"  means  funds 
available  to  reiaibiirae  HUD.  PmHA.  or 
VA  (as  appHoeUe)  for  federefiy-owned 
property  treesfeiTCd  to  LUHAs  in 
accordance  with  this  part 

"Stato"  meana  Mqr  State  of  the  Ualted 
Stataa.  aay  htiuaiiilslHy  of  a  State 
approred  by  tka  Gomniar,  and  dw 
ComBOBweellk  of  Peerto  Rioa. 

"Unit  of  general  local  govemmant" 
maeas  any  dty.  ootaity.  town,  towaship. 
pariah,  viUaga.  er  oUier  gaaerel  piapoae 
politfoal  adxMvtoioo  of  a  State,  Guan, 
tfaa  Viisin  hkada.  or  Amerioea  SaaBoa. 
or  any  general  purpose  politioel 
subdiviakm  thereof;  the  Oialrict  of 
Columbia:  the  Trust  Tetritoiy  of  the 
F^icdk  Islands;  and  Indian  tribes,  beads, 
graupa,  and  nations  of  the  United  States, 
including  Alaska  Indians,  Aleuts,  and 
Eskimos. 

"Urban  homestaading  neighborhood" 
means  any  geogcaphic  area  approved  by 
HUD  for  the  conduct  of  e  local  urban 
homesteading  program  that  meets  the 
requiraeaents  of  Uiis  part 

"VA"  means  the  U3.  Department  of 
Veterans  A&irs. 


9SM.7 

(a)  Designation  of  urban 
hootnteaaiHg  i  tBignbui  nooa! 
coordinated  approach  toward 
neighborhood  tBiprowvment  Tlie 
appUcant  AaH  designate  the 
neighboibood  or  uei^boAoods  in 
which  it  will  carry  out  its  local  urban 
homesteetfiag  program,  and  H  shaH 
develop  a  plui  Aet  provides  for  die 
imprevaasaait  of  these  neif^iborhoods 
thrsegh  (he  homesteedlag  program  and 
the  oppading  of  ooBBDonity  seivioes 
and  facSitiee.  end  throvgb  other 
iiMiasiii  iw  aeeded  to  ass«u<e  a  suitable 
living  enviroiBBeat  ta  oombinatkm  with 
any  other  public  or  private  reritatizatian 
eBorls  affectiag  the  aeighborfaood.  In 
genarsi.  tka  eppliceat  skoold  select 
aeighbeckoods  so  diet  it  caa  reeeonably 
aotidpata  hoaiaatasding  a  minimem  of 
five  (S)  ptupeiliee  per  yeer  for  the 
LUHAs  ovaraM  prapam  daring  ita  first 
full  year  of  operation  and  each  program 
year  ^hereefte^ 

(b^Devahprnaatofkott/arbaM 
hoateBtaading  pnjgram.  The  applicant 


shall  develep,  ia  coaipMeBoe  with  this 
pert  a  lecal  arbea  hoanelee  Ang 
pro^aas  osaftaiaing  dM  foHowtag  major 
eleiBsaAs: 

(1)  SMsctfsa  aatf  aMMvensnf  of 
propeitim.  Ths  prayam  shsl  ladude 
procedures  f sr  seUrtiag  fedsraUy- 
owned  propeiltas  simbis  for 
homestaadlM  and  for  managing  the 
properttes  b«ora  conAtional 

I  to  baaaaetaadars.  IVe 
1  shall  also  pivfide  dwt.  by 
aooeptiag  tide  to  a  property  aader  dds 
part  dieUUHA  assaam  Habttity  for 
injury  or  ^""^fl*  to  persons  or  property 
by  reason  of  a  defoct  in  the  dweOiag.  ita 
equipment  or  appurtenances,  or  for  any 
olhar  laooa  talatod  to  oaraeiafaip  cf  die 
property. 

(2)  Homesteader  selection.  The 
progren  shell  incHide  equitable 
procedures  for  huiaesteader  selection 
which: 

(i)  Exclude  prospective  homesteaders 
who  own  other  residential  property; 

(ii)  Take  into  account  a  prospectiva 
homesteader's  capaotty  to  raaka  or 
ceaae  to  be  aoada  the  repairs  end 
improvements  required  under  the 
homesteader  i^rassaent  inctoding  the 
capacity  to  coatribate  a  sabstantial 
amount  of  lebor  to  die  rehabilitation 
process,  or  to  obtain  assistance  from 
private  sources,  aMuiimiiity 
organizations,  or  other  sources: 

(iii)  Provide  that  membership  in.  or 
other  ties  to.  any  private  organisatioa 
(Inrluriim  a  qudified  oomaisnity 
oraaoizatioa)  say  not  be  aiade  a  faclOT 
affecting  teliM4*^p  as  a  homestoadec 

(iv)  ladads  focaUy  adopted  critette 
reasonably  aMtcUog  family  siaa  to  the 
number  ef  bedkoean  in  eech  property 
for  which  a  homesteader  is  befog 
selected,  provided  that  a  prospective 
homesteader  who  is  a  one  person 
household  Midi  not  be  permitted  to 
receive  a  property  hering  more  than  two 
bedrooma.  aniess  there  are  no  larger 
hoeaenoMs  on  dw  waiting  list 
nolwUhstaadteg  the  relative  sttmding  of 
tlM  reepecsare  iMas^Boius  under  ttie 
lower  inoome  priority  (see 

|690.7(b)(I1W)- 
(▼)  ftovide  Aat.  before  a  property  is 

offered  to  other  prospective 

homssteodeie  who  ««  eh^Ue.  the 

property  will  be  oSsred  to  eligible  lower 

iDoaaiefoiailies;eBMl 

(▼i)  kclade  ether  reasonable  aelectfon 

criteria  which  era  oonsisteat  with  this 

f  100.7^1(2}  aad  wUcfa  shaU  be 

specified  to  the  applicant's  application 

pursuant  to  1 8Mm(e)  and  approved  fay 

HUD  aiadsr  f  Seau.  Sach  selection 

ciitoria  nay  todade  preforeaces  for  the 

sukction  irfiajglilwlimirl  rnsiflfnts  nr 

other  local  lasidentn,  but  only  to  the 

extent  that  they  are  not  inconsisteBt 


with  this  section  end  wfth  alfiimatlve 
mariceting  objectives  under 
8  500.1l(d)(S)(ii).  Soch  preferences  based 
tni  residential  tocation  m^  not  be  based 
upon  the  leqgth  of  time  the  prospective 
homesteader  has  resided  in  the 
jurisAction  or  l3ie  nei^boihood.  Also, 
persons  who  are  employed,  or  who  have 
been  notified  that  they  have  been  Ured, 
in  the  Jurisdiction  riiall  be  extended  any 
preference  evallable  to  current 
residents. 

(3)  Coaddianal  coaveyaaca.  Hie 
program  shall  provide  fbr  the 
conditional  conveyance  of  federeUy- 
owned  pnqperties  to  hosaestesders 
without  any  sabstantial  consideration 
within  one  year,  or  less,  of  title  transfer 
to  the  LUHA,  unless  otherwise  a^roved 
by  HLD  in  writing  prior  to  the  transfer. 

(4)  Finandng.  The  program  shall 
pro<^de  procedures  for  the  LUHA  to 
tmdertake,  or  to  aaaist  the  homesteader 
in  arranging,  financing  for  the 
rehabiktatioD  reqaiied  under  die 
hoMcsteadsr  agrnaaiawt  Where  direct 
Fedaral  foaas  eodar  section  312  of  the 
Hoasing  Act  of  1904  (42  use  14&2b)  are 
uaed  as  a  rehatulitatnn  finanring 
resowoe  toy  the  LUHA.  dw  LUHA  shall 
make  reasonable  efforts  to  assist  HUD 
in  ■onitoring  and  securing  compbance 
with  die  tenas  of  Uw  faaa  durii^  die 
homesteader's  conditiooal  title  period. 

(5)  Homeateader  Agraement  He 
program  shaH  provide  for  the  execution, 
concurrent  wiUi  or  es  e  pert  of  the 
ooaditionel  conveyance,  of  a 
homesteader  agreement  betvreen  the 
LUHA  and  die  homesteader  which  shaD 
require  the  homesteeder 

(i)  To  repair,  within  one  year  from  the 
date  of  conditional  conveyance  of  die 
property  to  the  homesteader,  any 
defocte  that  pose  a  substantial  danger  to 
health  and  safety; 

(ii)  To  make  or  cause  to  be  made 
additional  repairs  and  iaiprovements 
necessary  to  meet  the  applicable  local 
standards  for  decent  safe,  and  sanitary 
housing  within  three  years  from  the  date 
of  conditional  conveyance  of  the 
property  to  the  homesteader,  aad  to 
comply  with  any  enei^y  oonservation 
measures  designated  by  the  LUHA  as 
pari  of  the  repairs; 

(iii)  To  occupy  the  property  as  his  or 
her  principal  residenoe  far  not  lees  tlian 
five  coBseciitive  yeers  from  the  date  oi 
initial  eocupency  except  as  otherwise 
epproved  ia  writing  by  HUD  on  a  case- 
by^cese  beeis  when  emergency 
conditfoas  aiake  oooplianoe  with  this 
requiremsat  iafeastbte: 

(iv)  To  penait  reasonable  inspections 
at  reasonable  tjairs  toy eai^oyees  or 
designated  agents  of  the  LUHA  to 


determine  compliance  with  the 
agreement  and 

(v)  To  surrender  possession  of.  and 
any  interest  in.  the  property  upon 
material  breach  of  tlie  homesteader 
agreement  (including  default  on  any 
rehabilitetion  finanring  secured  by  the 
property),  as  determined  by  the  LUHA 
in  accordance  with  this  part 

(6)  Monitoring  and  selecting 
successor  homesteaders.  Hie  program 
shall  provide  diet  die  LUHA  will 
monitor  the  homestesder's  compliance 
with  the  homesteader  agreement  will 
revoke  the  conditional  conveyance  and 
homesteader  agreement  upon  any 
material  breach  by  the  homesteader, 
and.  to  the  extent  necessary  and 
practicable,  will  select  one  or  more 
successor  homesteaders  for  die 
property.  The  LUHA  shall  make 
reasonable  efforte  to  assure  that  any 
proposed  successor  homesteader 
assumes  any  section  312  loan  on  the 
property,  subject  to  HUD  approval  of 
the  terms  of  the  assumption.  If  the 
LUHA  selecte  a  successor  homesteader, 
it  shaU  require  the  successor 
homesteader  to  assume  the  original 
homesteader's  remaining  obligations 
under  his/her  homesteader  agreement 
and  conditional  conveyance  in 
compliance  with  this  part  However,  the 
LUHA  shall  require  the  successor 
homesteader  to  occupy  the  property  for 
at  least  five  consecutive  years  after  he/ 
she  assumes  these  obligations  unless  the 
LUHA  requeste  and  Hl^  approves  a 
lesser  occupancy  period  where 
necessary  to  fadlitete  assumption  of  a 
Federal  rehabilitation  loan  under 
section  312  of  the  Housing  Act  of  1964 
(42  use  1452b)  or  any  odier  public  or 
private  finandiag.  Such  period  will  not 
be  less  than  the  greater  of  (i)  two 
additional  years,  or  (ii)  the  remaining 
amount  of  the  original  occupancy 
period. 

(7)  Fee  simple  title.  The  program  shall 
provide  for  the  conveyance  of  fee  simple 
tide  to  the  property  from  the  LUHA  to 
the  homesteader,  or  buccessor 
homesteader,  without  substantial 
consideration  upon  compliance  with  the 
terms  of  the  homesteader  agreement  and 
conditional  conveyance. 

(8)  Homesteading  infeasible; 
alternative  use.  If  completion  of 
homesteading  proves,  in  the  judgment  of 
HUD,  to  be  infeasible  for  any  reason 
after  a  LUHA  has  accepted  title  to  a 
federally-owned  property,  the  LUHA 
shall  not  demolish,  dispose  of,  rent  or 
otherwise  convert  the  property  to  its 
own  use  until  HUD  approves  an 
alternative  use  consistent  with  the 
coordinated  approach  to  neighborhood 
improvement 


(c)  Designation  of  LUHA— (1) 
Responsibilities.  Under  the 
requiremente  of  this  |  500.7(c),  the 
applicant  shall  designate  a  LLTHA. 
which  shall  have  primary  responsibility 
for  administering  the  local  urban 
homesteading  program  for  the  applicant 
The  LUHA  shall  be  the  legal  entity  tliat 
accepte  tide  in  ite  own  name  to 
federally-owned  properties  conveyed  by 
the  applicable  Federal  agency  with 
reimbursement  from  section  810  funds 
and  which  conveys  tide  to  such 
properties  to  homesteaders  under 
paragraph  (b)  of  diis  S  590.7.  Aldiough 
the  applicant  may  at  any  time  amend  ite 
local  urban  homesteading  program  to 
designate  a  new  LUHA,  subject  to  HUD 
approval  as  described  in  SS  590.13-.15  of 
this  part  neither  the  applicant  nor  the 
designated  LUHA  may  delegate  or 
contract  out  to  another  legal  entity  the 
function  of  accepting  and  conveying  in 
ite  own  ntune  title  to  properties  for 
homesteading  purposes  under  this  part 
To  the  extent  permitted  by  the 
applicant  the  LUHA  may  use  third 
parties  as  contractors,  consultants,  or 
agente  to  assist  if  in  carrying  out  other 
functions  and  responsibilities  with 
respect  to  the  local  urban  homesteading 
program,  by  entering  into  a  written 
ag^ement  between  the  LUHA  and  the 
third  party.  No  such  agreement  shall  be 
deemed  to  relieve  the  LUHA  or  the    . 
applicant  of  responsibility  for  the  thrid 
party's  actions  in  coimection  with  the 
local  urban  homesteading  program. 

(2)  IdenUty  of  LUHA.  The  LUHA  must 
have  legal  authority  to  carry  out  a  local 
urban  homesteading  program  as 
described  in  this  part,  including  the 
authority  to  accept  and  convey  title  to 
properties  under  paragraph  (b)  of  this 

S  590.7.  To  the  extent  consistent 
therewith,  the  applicant  State  or  unit  of 
general  local  government  may: 

(i)  Act  as  LUHA  in  ite  own  name, 
while  identifying  within  ite 
administrative  organization  a  lead 
department  or  agency  to  act  as  the 
primary  contact  point  for  HUD,  VA  and 
FmHA  as  described  in  S  590.11(a)(7); 

(ii)  Designate,  and  enter  into  a  written 
agreement  with,  a  legally  separate 
public  body  or  agency  to  act  as  LUHA  in 
accordance  with  this  part  or 

(iii)  Designate  and  enter  into  a  written 
agreement  with,  a  qualified  community 
organization  (as  defined  in  S  590.7(c)(4)] 
to  act  as  LUHA  in  accordance  with  this 
part. 

(3)  Content  of  Agreement  with 
Designated  Public  Agency  or  Qualified 
Community  Organization.  The 
applicant's  written  agreement  with  ite 
designated  public  agency  or  qualified 
community  organization  shall  contein  at 


least  the  following  provisions,  and 
nodiing  toconsistent  therewith: 

(i)  The  agreement  of  the  LUHA  to 
carry  out  the  local  urban  homesteading 
program,  mcluding  the  acceptance  and 
conveyance  of  tide  to  properties  for 
homesteading  purposes,  in  accordance 
with  the  Act  tttis  part  and  the 
applicant's  HUD-approved  urban 
homesteading  application: 

(ii)  The  agreement  of  the  LUHA  to 
hold  tide  (and  the  right  of  reverter  or 
other  interest  retained  after  conveyance 
of  conditional  tide  to  a  homesteader)  to 
former  federally-owned  properties 
conveyed  to  it  under  this  part  in  trust 
solely  for  the  purpose  of  conveying  such 
title  to  homesteaders  (or  for  such 
alternative  use  as  may  be  approved  by 
HUD)  pursuant  to  this  part  and  not  to 
convey,  encumber  or  otherwise  deal 
with  such  property  for  ite  own  benefit  or 
account 

(iii)  The  agreement  of  the  LUHA 
promptly  to  assign  or  convey  title  and  or 
other  intereste  in  properties  held  under 
this  part  to  the  applicant  or  to  such  new 
LUHA  as  may  be  designated  by  the 
applicant  and  approved  by  HUD,  if  the 
applicant  terminates  the  LUHA's 
designation:  and 

(iv)  The  agreement  of  the  appUcant 
and  die  LUHA  that  the  LUHA's 
designation  shall  not  relieve  the 
applicant  of  full  responsibility  to  HUD 
for  the  conduct  of  the  local  uriian 
homesteading  program,  and  that  HUD 
may  take  any  corrective  or  remedi^ 
action  under  this  part  against  the 
applicant  the  LUHA,  or  both,  solely  at 
HUD'S  option. 

(4)  Definition  of  Qualified  Community 
Organization.  As  used  in  this  part,  the 
term  "qualified  community 
organization"  means  a  private  non-profit 
corporation  which  is: 

(i)  Incorporated  under  applicable 
Stete  or  local  enabling  legislation  and 
which  has  the  authority  necessary  to 
carr^'  out  the  program; 

(ii)  eontrolled  by  a  board  to  directors 
whose  members  receive  no 
compensation  of  any  kind  for  the 
performance  of  their  duties;  and 

(iii)  Is  organized  exclusively  for 
charitable,  educational,  or  scientific 
purposes,  or  the  promotion  of  social 
welfare,  and  qualifies  as  an  exempt 
organization  under  paragraph  (3)  or  (4) 
of  section  501(c)  of  the  Internal  Revenue 
Code  of  1986. 

SS90.9    UstingofHUCMMmsdVA-ovnMd, 
snd  FmHA-ownsd  properttee. 

In  order  to  facihtete  planning  for  local 
urban  homesteading  programs,  HUD, 
FmHA.  and  VA,  upon  request  by  a 
LUHA,  each  shall  provide  die  LUHA 


•f  . 
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with  a  IMk«  of  an  Ncidwitial  one- to 
four-unit  propertiM  in  the  LUHA'« 
jurisdiction  to  w^dch  they  hold  title  and 
wb^  are  not  aobiect  to  executed  repair 
or  sale  oootracts  or  leases.  The  LUHA 
shall  3ive  the  pabtic  aocaes  to  the  list 
durii^  ordinary  business  boors  at  the 
offices  of  the  LUHA. 


S5M.11 

(a)  laUkd  appltcoUon  requirements. 
Applicants  may  submit  an  initial 
anilication  under  this  part  to  the 
respouihle  HUD  Field  Office  at  any 
time  during  the  year.  Applications  shall 
consist  of: 

(1)  Standard  Fana-'i24: 

(2)  A  map  of  each  proposed  arban 
homesteai^ng  neighborhood  with 
geographic  boundaries  indicated  and 
censia  tracts  diown; 

(3)  A  brief  statement  of  the  local  goals 
for  the  homesteading  program  for  each 
neighborhood  selected; 

(4)  A  description  of  the  appUctmfs 
proposed  homesteader  sdectian 
prooednres  which  oon^tUes  with 

5590.7(bM2): 

(5)  The  applicant's  proposed  legal 
documents  which  when  read  together 
comply  with  1 590.7(b)  (3),  (5).  and  (7): 

(6)  An  estimate  of  the  amount  of 
section  810  hmds  to  be  used  during  the 
current  Federal  fiscal  year  and  a 
statement  conceraing  the  basis  for  the 
estimate,  indading  the  nonber  of 
properties  expected  to  be  acquired 
during  the  jrear,  prepared  after 
consultation  with  HUD/FHA.  FmHA  or 
VA  as  appR^viate; 

(7)  The  applicant's  written  agreement 
designating  its  LUHA  which  comphes 
with  f  Sa0.7(c),  or,  if  the  applicant 
proposes  to  act  as  its  own  LUHA. 
identification  of  the  lead  agency 
primarily  responsible  for  adiainistration 
of  the  propam; 

(8)  The  oei'.  ications  required  by 
paragraph  (d)  of  this  section;  and 

(9)  Any  additional  documentation 
HUD  spedfically  requests  after  review 
of  the  initial  application  under  f  500.13. 

(b  j  Annual  Hequeete  for  Program 
Participation.  (1)  Aa  applicant  that  has 
previously  sabaiitted  and  received 
approval  of  an  initial  application  under 
paragraph  (a)  of  this  section  shall  notify 
the  HUD  Field  Office  in  wiitiag  on  or 
before  Aogust  1  of  each  sucoewfing 
fiscal  year  if  it  wishes  to  ooBtiBue  hi  the 
program.  At  the  same  time,  the  applicant 
shall  notify  HUD  of  iu  estimate  of  the 
section  810  funds  to  be  used  during  the 
upcoming  Federal  fiscal  year,  along  with 
an  explanation  of  the  basis  for  the 
estimate,  indnding  the  number  of 
properties  expected  to  be  acquired 
during  the  year,  prepared  after 


consultation  with  HUD/FHA.  FteHA  or 
VA  as  appropriate. 

(2)  Participants  with  previously 
approved  applicatimM  vriU  be  required 
to  subont  tfw  items  deecribed  in 
paragraphs  (a)  (4).  (S).  (7).  (8).  and  (9)  of 
section  508.11  with  their  annual  request 
for  program  participation  for  the  first 
Federal  fiscal  year  foDowing  tbe 
effective  date  of  tiiis  regulation.  Except 
for  those  ftems,  HUD  wiQ  deem  the 
initial  api^ication  still  in  effect  as  it  was 
finally  appronred.  unless  the  applicant 
concxirrently  submits  otiier  amendments 
under  paragraph  (c)  of  this  section. 

(c)  Amendntenta.  If  die  applicant 
wishes  to  change  any  element  of  its 
local  uriran  homestrading  program  that 
is  specifically  deecribed  in  the  HUD- 
approved  apfriication  (sudi  as  the 
identification  of  urban  homesteading 
nei^i^borhoods  or  the  designation  of  die 
LUHA  to  cany  out  the  program],  the 
applicant  riiall  submit  its  proposal  to  the 
HUD  Field  Office  for  approval  before 
making  any  such  dmnge.  The  proposal 
shall  identify  spedflcaOy  the  elements 
to  be  changed,  and  shall  set  forlh  the 
proposed  amendment.  Proposed 
amendments  may  be  submitted  with  an 
annual  request  for  program  participation 
or  at  any  otiier  time  during  Ae  program 
year. 

(d)  Ceitificatiom.  As  part  of  its 
application,  the  applicant  shall  certify 
that 

(1]  Except  for  States,  the  applicant's 
governing  body  has  duly  adopted  or 
passed  an  official  act,  resolution, 
motion,  or  similar  action  authorizing  the 
filing  of  the  application,  including  all 
understandings  and  assurances 
contained  in  diese  certifications. 

(2)  The  LUHA  possesses  tiie  legal 
authority  to  and  wiO  carry  out  tiie  local 
urban  homesteading  program  described 
in  its  approved  appfication  in 
accortfamce  with  ftis  part,  including  the 
specific  program  requirements  described 
in  {  590.70)). 

(3)  The  LUHA  has: 

{i)  An  adequate  administrative 
organization  capable  of  canying  out  the 
program  in  a  timely  and  cost  e^ctive 
manner, 

(ii)  Procedures  for  selecting  and 
accepting  property  suitable  for 
homesteading  and  rehabilitation  as 
required  by  \  S90.7tbKl): 

(iii)  Procedares  to  assist  in  arranging, 
or  for  itself  to  Tmdertake,  rehabibtation 
financing  for  property  conveyed  to 
homesteaders,  as  required  by 

5590.7(b)W- 

(iv)  Procedures  for  monitoring  the 
homesteader  agreement  and  for 
revoking  a  conditional  conveyance  upon 
material  breadi  of  the  agreement,  and 


for  selecting  a  successor  homesteader  as 
required  by  i  590.7(b)(e);  and 

(v)  Prooedures  for  oonreying  foe 
simple  title  to  Aie  residential  property 
received  from  HUD,  FteHA  or  VA 
without  substantial  consideration  to  the 
homesteader  upon  his  or  her  full 
compliance  wiUi  the  agreement  required 
in  (  590.7(b)(r). 

(4)  The  appBcant  or  die  WHA  has, 
before  subnassion  of  tiie  application: 

(i)  Developed  a  plan  for  a  coordinated 
approach  toward  nei^ibothood 
improvement  as  reqnhvd  by  |  S90.7(a); 
ard 

(ii)  Provided  citizens  an  adequate 
opportunity  to  express  preferences 
about  the  proposed  location  of  the  urban 
homesteading  neighboriiood  or 
neighborhoods,  and  to  comment  on  tiie 
plan  for  a  coordinated  approach  toward 
neighborhood  hnprovement. 

(5)  The  applicant  and  LUHA  will: 
(i)  Assure  non-discrimination  in  the 

selection  of  homesteaders  and  that  no 
eligible  person  is  denied  equal 
opportunity  for  housing,  or  excluded 
from  equal  participation  in  the 
homestead  program,  cm  the  basis  of 
race,  creed,  tKilor,  national  origin,  age, 
sex  or  handicapping  condition  and  tiiat 
it  will  comply  witii  all  requirements  of 
Title  VI  of  the  Qvil  Ris^ts  Act  of  1964; 
Executive  Order  11083;  Titie  Vm  of  the 
Civfl  Rij^ts  Act  of  1988,  as  amended; 
section  504  of  the  Rehabilitation  Act  of 
1973;  die  Age  Discrimination  Act  of 
1975,  section  562  of  the  Housing  and 
Community  Development  Act  oif  1987, 
and  all  appbcable  regulations  issued 
imder  these  autiiorities,  in  any  activity 
in  its  local  urban  homestead  program; 
and 

(ii)  Employ  affirmative  mariceting 
procedures  in  die  advertising  of 
homesteading  properties. 

(6)  The  LUHA  will  comply  with  the 
lead-based  paint  procedures  set  forth  in 
24  CFR  Part  35  for  properties 
constructed  or  substantiafly 
rehabilitated  prior  to  1978. 

(7)  (i)  The  LUHA  will  submit  any 
information  which  HUD  requests  for  the 
purpose  of  assisting  HUD  in  meeting  its 
environmental  responsibilities  under  24 
CFR  Part  50  and  the  Coas^  farrier 
Resources  Act  of  1982. 

(ii)  The  use  of  any  funds  provided 
under  this  part  shall  be  subject  to 
sections  102(a)  and  202(a)  cf  the  Flood 
Disaster  Protection  Act  of  1973  which 
respectively  requires  owners  of  assisted 
flood-prone  property  to  purdiase  flood 
insurance  and  requires  participation  by 
the  community  in  the  National  Flood 
Insurance  Program. 

(8)  The  apptiomt  and  its  designated 
LUHA  will  give  HUD  and  die 
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Comptroller  General  dirough  their 
autlurized  representatives,  access  to 
and  the  right  to  examine  all  reconis, 
booka.  papers,  or  documents  related  to 
the  kwal  urban  homesteading  program. 

(0)  Tlie  LL91A  will  maintaiti  in  writing 
and  on  file  a  deacr^»tion  of  its  approved 
local  urban  homesteading  program  for 
public  information  and  review. 


S590.1S    Standards  for  HUD  review  and 
approval  of  a  locai  whan  homeolMKing 


(a)  Applications.  The  appropriate 
HUD  Field  Office  will  review  an 
applicant's  initial  application  and  the 
Field  Office  Manager  will  approve  the 
proposed  local  urban  homesteading 
program,  unless  the  Field  Office 
Manager  determines  that  the  program 
does  not  comply  with  the  Act  this  part 
or  other  apidicable  laws  and 
regulations,  or  that  it  is  plainly 
inappropriate  or  plainly  inconsistent 
widi  available  facts  and  data.  If  the 
program  is  (fisapproved,  HUD  shall 
notify  the  appUcant  in  writing  of  the 
specific  reasons. 

(b)  Annual  requests  for  program 
participation  and  program  amendments. 
The  HUD  Field  Office  will  review  any 
proposed  application  amendments  and 
an  applicant's  annual  request  for 
program  participation  and  will  approve 
the  applicant's  submission  unless  the 
Field  Office  Manager  detennines  that 
the  proposal  does  not  comply  with  the 
Act  this  part,  or  other  applicable  laws 
and  regulations,  is  plainly  inappropriate 
or  plainly  inconsistent  with  available 
facts  and  data,  or  that  the  appUcant's 
past  performance  does  not  meet  the 
standards  of  S  590.29(a).  HUD  will  notify 
the  applicant  in  tvriting  of  the  specific 
reasons  for  any  disapproved.  Program 
amendments  will  be  considered 
approved  as  of  the  date  of  HUD's 
written  notification  of  approval  to  the 
applicant  Annual  requests  for  program 
participation  will  be  considered 
approved  as  d  the  date  of  HUD's 
written  notification  to  the  applicant  of 
approval  or  notice  of  satisfaction  of  any 
approval  conditions,  whichever  is  later. 

5COA  4C       IkA^^M  tinMi  ■■!■  ■  illini  ■.■ MMi 
nHi.i9    unian noniesivaamg prograni 


Upon  approval  of  an  application, 
HUD,  the  State  or  unit  of  general  local 
government  and  the  designated  LUHA, 
if  any.  wifl  execute  an  urban 
homesteading  program  participation 
agreement  in  the  form  prescribed  by 
HUD.  The  agreement  authorizes  the 
LUHA  to  request  HUD,  VA,  and  FmHA 
to  transfer  properties  to  the  LUHA  under 
the  provisions  of  this  part  to  the  extent 
that  funds  available  are  sufficient  to 
reimburse  the  Federal  agency  for  the 


properties.  The  agreement  also  obligates 
the  LUHA  to  use  die  properties  in 
accordance  with  the  Act  this  part,  other 
applicable  laws  and  regulations,  dnd  its 
approved  application.  However,  the 
agreement  does  not  obligate  HUD, 
FmHA  or  VA  to  transfer  a  specific 
number  of  properties  or  particular 
properties  identified  in  a  program 
application,  or  a  program  amendment 

§590.17   Transfer  o(  HUO-owned  property. 

(a)  Property  disposition  assistance. 
HUD's  property  disposition  activity 
shall  support  local  urban  homesteading 
programs  as  follows: 

(1)  After  execution  of  its  initial  urban 
homesteading  agreement  but  before  the 
initial  selection  of  any  HUD-owned 
property,  a  LUHA  may  request  HUD  to 
suspend  its  routine  property  disposition 
activity  for  up  to  45  days  for  HLTD- 
owned  properties  listed  under  §  590.9 
and  identified  by  the  LUHA  as  located 
in  a  HUD-approved  urban  homesteading 
neighboriiood.  Based  upon  this  request 
HUD  shall  state  in  writing  the  starting 
and  closing  dates  of  the  suspension  of 
property  disposition  activity  for  all  such 
identified  HUD-owned  properties. 
During  this  period,  the  LUHA  may  notify 
die  HUD  Field  CMBce  of  specific  HUD- 
owned  properties  that  it  intends  to  use 
in  its  local  urban  homesteading  program 
under  this  part 

(2)  With  respect  to  properties  coming 
into  HUD's  inventory  later,  the  HUD 
Field  Officn  shall  develop  and 
implement  property  disposition  plans  for 
HUD-owned  properties  located  in  HUD- 
approved  urbisn  homesteading 
neighboriioods.  These  plans  shall 
include  the  following  procedures: 

(i)  As  so(Mi  as  feasible,  but  in  no  event 
later  than  ten  days  after  HUD  receives  a 
notice  of  property  transfer  and 
application  for  insurance  benefits  for  a 
HUD-owned  property  located  in  a  HUD- 
approved  urban  homesteading 
neighborhood,  die  HUD  Field  Office 
shall  notify  die  LUHA  in  writing  of  the 
potential  availability  of  the  property  for 
homesteading. 

(ii)  The  HUD  Field  Office  shall  not 
approve  a  property  disposition  program 
for  a  HUD-owned  property  until  the 
LUHA  has  informed  the  Field  Office,  in 
writing,  whether  or  not  it  intends  to  use 
the  property  in  the  local  urban 
homesteading  program,  or  until  21  days 
fit)m  the  date  of  HUD's  notice, 
whichever  comes  first  The  Field  Office 
Manager  may  extend  the  21-day 
deadline  if  the  Field  Office  Manager 
makes  a  written  determination  that 
notification  by  the  LUHA  within  21  days 
is  impracticable. 

(b)  Conditions  for  transferring  HUD- 
owned  properties.  Except  as  provided  in 


paragraph  (c)  of  this  section.  HUD  shall 
offer  to  transfer  the  titie  of  a  HUD- 
owned  property  to  a  UJHA.  without 
payment  if: 

(1)  The  property  is  bcated  in  a  HUD- 
approved  urban  homesteading 
nei^boriiood; 

(2)  The  LUHA  has  notified  die  HUD 
Field  Office,  within  the  applicable 
period  specified  in  paragraph  (a)(1)  or 
(a)(2)(ii)  of  this  section,  that  it  intends  to 
use  the  property  in  the  local 
homesteading  pro^'am; 

(3)  HUD  has  reserved  section  610 
funds  in  an  amount  sufficient  to 
reimburse  the  applicable  housing  loan  or 
mortgage  insurance  accounts  for  the 
estimated  as-is  fair  market  value  of  the 
property,  or  a  negotiated  lesser  amount 
plus  closing  costs  as  apiproved  by  HUD; 
and 

(4)  The  HUD  Field  Office  determines 
that  the  requested  property  is  suitable 
for  the  approved  local  urban 
homesteading  program,  as  follows: 

(i)  The  agreed-upon  transfer  value  of 
die  pi  :>perty  does  not  exceed  $25,000 
(excluding  closing  costs)  for  a  ooesmit 
single  family  residence  and  an 
additional  $8,000  for  each  additional 
unit  of  two-  to  four-family  residences;  or 

(ii)  The  Field  Office  Manager 
authorizes,  on  a  property-by-property 
basis,  the  transfer  of  a  HUD-owned 
property  where  the  agreed-upon  transfer 
value  exceeds  the  preceding  limitations 
if  the  benefit  to  the  community  expected 
from  the  expedited  occupancy  of  the 
property,  and  the  expected  reidoction  of 
difficulties  and  delays  (such  as 
vandalism  to  the  property)  that  HUD 
typically  encounters  in  the  disposition 
and  sale  of  property,  warrant  die 
additional  cost  to  the  Federal 
government 

(c)  Exceptions.  (1)  If  a  LITHA  fails  to 
accept  tide  widiin  30  days  of  its 
acceptance  of  HUD's  offer  of  a  property 
for  a  specific  price  in  accordance  with 
paragraphs  (b)  (l}-(4)  of  tins  section. 
HUD  may  approve  an  alternative 
disposition  plan  for  the  property.  The 
HUD  Field  Office  Manager  may  extend, 
for  a  reasonable  period  of  time,  this  30- 
day  deadline  if  die  HUD  Field  Office 
Manager  maices  a  written  determination 
that  acceptance  of  tide  by  the  LUHA 
within  30  days  of  property  selection  is 
impracticable.  A  reservation  made 
under  paragraph  (b)(2)  of  this  section 
may  be  cancelled  by  HUD  if  the  closing 
for  the  applicable  property  does  not 
occur  within  the  time  permitied  under 
this  paragraph  (c)(1). 

(2)  A  property  odierwise  eUgible  for 
transfer  to  a  LUHA  may  be  used  to  meet 
higher  priority  needs  if  the  Field  Office 
Manager  makes  a  determination  in 
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writing  ttiat  the  property  is  essential  to 
meet  an  existing  legal  obligation  such 
as: 

(i)  Settlement  of  a  sales  warranty 
claim; 

(ii)  Settlement  of  a  aaim  under 
section  S18  of  the  National  Housing  Act 
for  critical  structural  defects  in  certain 
one-  to  four-family  dwellings; 

(ill)  Emergency  bousing  needs 
(disaster  housing  and  urgent  public 
housing  needs,  such  as  providing  shelter 
for  the  homeless); 

(iv)  Reconveyance  for  noncomplicmce 
with  24  CFR  203.363; 

(v)  Reconveyance  pursuant  to  a  Civil 
Frauds  Act  settlement; 

(vi)  Reconveyance  where  the 
mortgage  was  never  insured;  and 

(vii)  Other  legal  obligations  as 
determined  by  HUD. 

(  StO.19    iieknburMRMnt  to  FntHA  ano  VA 
The  Secretary  shall  reimburse  FmHA 
or  VA  from  a  LUHA's  section  810  funds 
in  an  amount  agreed  to  between  the 
LUHA  and  FmHA  or  VA  for  FmHA-  or 
VA-owned  property  plus  approved 
closing  costs,  under  the  following 
conditions: 

(a)  The  property  is  located  in  a  HUD- 
approved  urban  homesteading 
nei^bohood; 

(b)  HUD  has  reserved  section  810 
funds  in  an  amount  sufficient  to  support 
the  agreed  reimbursement,  including 
closing  costs: 

(c)  Ine  reimbursement  (excluding 
closing  costs)  does  not  exceed  the  lesser 
of  the  amounts  specified  in  paragraphs 
(c)  (1)  or  (2)  of  this  section; 

(l)(i)  $25,000  for  a  one-unit  single 
family  residence,  plus  $8,000  for  each 
additional  unit  of  a  two-  to  four-family 
residence;  or 

(ii)  An  amount  greater  than  the 
amount  in  paragraph  (c)(l)(i)  of  this 
section,  if  authorized  by  the  HUD  Field 
Office  Manager  on  a  property-by- 
property  basis,  where  the  benefit  to  the 
community  expected  from  the  expedited 
occupancy  of  die  property,  and  the 
expected  reduction  of  difficulties  and 
delays  (such  as  vandalism  to  the 
property)  that  HUD  typically  encounters 
in  the  diisposition  and  sale  of  similar 
property,  warrant  the  additional  cost  to 
the  Federal  government;  or 

(2)  The  amount  certified  by  FmHA  or 
VA  to  be  a  fair  value  for  the  property 
based  on  the  lesser  of  the  market  value 
or  the  amount  of  FmHA's  or  VA's  claim 
plus  the  expenses  connected  with 
Federal  ownership;  and 

(d)  The  property  has  been  conveyed  to 
a  LUHA  for  use  in  a  HUD-approved 
local  urban  homesteading  program.  The 
closing  shall  occur  not  longer  than  30 
days  after  the  reservation  is  made  under 


paragraph  (b)  of  this  section,  and  the 
reservation  may  be  cancelled  by  HUD  if 
it  does  not 

{8M.1*   Uaa of aacOonilO funds. 

Section  810  funds  may  be  used  to 
reimburse  HUD,  VA  or  FmHA  for 
federally-owned  properties.  Section  810 
funds  may  not  be  used  to  reimburse 
LUHAs  for  administrative  costs,  nor 
may  they  be  used  to  acquire  property 
other  than  through  reimbursement  for 
federally-owned  property.  Participants 
receiving  Community  Development 
Block  Grant  (CDBG)  funds  may  charge 
eligible  administrative  expenses 
incurred  in  operating  their  urban 
homesteading  programs  to  their 
otherwise  available  CDBG 
administrative  funds,  provided  such 
administrative  expenditures  would 
satisfy  other  Title  I  requirements. 

S  SML21    RaaarvaUon  of  funds. 

After  execution  of  the  applicant's 
urban  homesteading  program 
participation  agreement  during  the  first 
program  year,  and  thereafter  following 
approval  of  the  applicant's  annual 
request  for  program  participation,  HUD 
will  reserve  funds  to  reimburse  the  FHA 
Fund,  HUD'S  Rehabilitation  Loan  Fund, 
FmHA,  and  VA  when  specific  properties 
are  identified  for  transfer  to  the  LUHA, 
as  stated  in  8  590.17  or  S  500.ia  Funds 
will  be  reserved  by  HUD  on  a  first- 
come,  first-served  basis  subject  to 
availability  from  the  applicable  field 
office  subassignment  except  that  field 
offices  may  designate  a  temporary, 
minimum  initial  allocation  of  section  810 
funds  to  be  exclusively  available  for 
each  participating  LUHA  for  a  period 
not  to  exceed  80  days  from  the  date  the 
LUHA  is  notified  of  such  temporary 
allocation.  During  the  term  of  the 
temporary  allocation,  aU  reservations 
made  under  {  590.17  or  {  590.18  on 
behalf  of  the  particular  LUHA  for 
specific  properties  shall  be  charged  to 
the  allocation.  After  the  temporary 
allocation  has  been  used,  or  has 
expired,  the  LUHA  shall  compete  for 
reservations  fivm  the  balance  of  the 
Field  Office  subassignment  with  other 
LUHAs  in  the  Field  Office  jurisdiction. 
At  any  time  during  a  fiscal  year,  HUD 
may  decline  making  funds  available 
when  in  HUD's  judgment  the  LUHA's 
performance  does  not  meet  the 
standards  set  out  in  S  59G.29(a)  or  when, 
due  to  market  conditions  in  the  area, 
there  are  an  insufficient  number 
(generally  less  than  five]  of  affordable, 
federally-owned  properties  available  to 
warrant  continuation  in  accordance 
with  1 590.7(a)  and  S  590.13. 


{880.23    PiOQiafn  oioae'^ut. 

(a)  Initiation  of  close-out  This  section 
prescribes  procedures  for  program  close- 
out  when  continuing  a  program  is  no 
longer  feasible  or  where  the  beneficial 
results  are  not  conunensurate  with  the 
further  expenditure  of  section  810  funds 
in  a  locality's  designated  urban 
homestead^  neighboriioods.  The 
LUHA  will  institute  close-out 
procedures,  in  accordance  with  HUD 
instructions,  when  one  or  more  of  the 
following  occurs: 

(1)  The  LUHA  determines  that  it  does 
not  have  the  capacity  to  continue 
administering  the  program  in  a  timely 
and  cost-effective  memner; 

(2)  HUD  terminates  die  LUHA's 
program  because  the  LUHA's 
performance  does  not  meet  the 
standards  specified  in  §  590.29(a):  or 

(3)  HUD  terminates  the  LUHA's 
program  because  the  LUHA  did  not 
acquire  any  federally-owned  properties 
in  die  previous  two  Federal  fiscal  years 
and  because  local  market  conditions 
demonstrate  that  an  insufficient  number 
of  affordable,  federally-owned 
properties  is  likely  to  be  available  for 
the  next  Federal  fiscal  year. 

(b)  Close-out  may  be  subject  to  later 
audit  in  accordance  with  9  590.27(b). 

(c)  Close-Out  Conditions.  Upon 
completion  of  HUD  close-out  review, 
HUD  will  send  die  LUHA  a  letter  of 
completion,  which  HUD  may  condition. 
Conditions  may  reflect  unmet 
obligations,  deadlines  to  meet  them,  and 
a  statement  of  any  required  interim 
reporting  procedures.  In  addition  to  any 
other  conditions  that  may  be  specifically 
set  forth  in  the  letter  of  completion,  the 
LUHA  remains  refwnsible  after  close- 
out  to  take  whatever  actions  may  be 
necessary  to  enforce  the  homesteader 
agreement  and  complete  final  fee  simple 
conveyance  to  the  homesteader  or  a 
successor  homesteader,  or  to  obtain 
alternative  use  approval  from  HUD 
under  {  590.7(b)(8),  for  properties 
conveyed  to  die  LUHA  for  homesteading 
prior  to  close-out  LUHAs  are  required 
to  report  to  HUD  on  a  quarterly  basis 
until  each  property  has  been  conveyed 
in  fee  simple  tide  to  the  homesteader. 

(d)  Monitoring  of  closed-out 
programs.  HUD  shall  monitor  closed-out 
programs  to  determine  compliance  with 
any  conditions  imposed  under 
paragraph  (c)  of  this  section,  the 
certifications  under  {  590.11(d),  the  Act. 
this  part  and  other  applicable  Federal 
laws  and  regulations  until  the  LUHA 
transfers  fee  simple  tide  to  aU  federally- 
owned  properties  to  the  homesteader,  or 
untd  HUD  approves  an  alternative  use 
and  the  LUHA  implements  it  under 

§  590.7(c). 
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{88029    ntenMon  Of  records. 

The  LUHA  shall  maintain  adequate 
financial  records,  property  disposition 
documents,  supporting  documenta, 
statistical  records,  and  all  other  records 
pertinent  f6  the  local  urban 
homesteading  program  until  fee  simple 
tide  has  been  conveyed  to  all 
homesteaders,  generally  a  five-year 
period.  The  LUHA  will  also  maintain 
current  and  accurate  data  on  the  race 
and  ethnicity  of  program  beneficiaries. 

9580.27    AudH. 

(a)  Access  to  records.  The  Secretary, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  all 
books,  accounts,  records,  reports,  files, 
and  other  papers  or  property  of  LUHAs 
pertaining  to  funds  or  property 
transferred  under  this  part,  for  the 
purpose  of  making  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

(b)  AudiL  TTie  LUHA's  financial 
management  system  shall  provide  for 
audits  in  accordance  with  24  CFR  Part 
44. 

9590.29    HUD  ravtow  of  LUHA 
parfonnanca. 

(a)  HUD  shtdl  review  the  performance 
of  each  LUHA  that  has  an  urban 
homesteading  program  participation 
agreement  at  least  once  each  Federal 
fiscal  year  to  determine  whether 

(1)  The  program  complies  with  the 
urban  homesteading  program 
participation  agreement  and 
certifications,  die  Act  this  part  and 
other  applicable  Federal  laws  and 
regulations; 

(2)  The  LUHA  is  carrying  out  its 
program  substantially  as  approved  by 

HUD: 

(3)  The  federally-owned  properties  the 
LUHA  selects  are  suitable  for 
homesteading  and  rehabilitation; 


(4)  The  LUHA  is  making  reasonable 
progress  in  moving  properties  through 
the  stages  of  the  homesteading  process, 
including  acquisition,  homesteader 
selection,  conditional  conveyance, 
rehabilitation,  and  final  conveyance, 
and  is  not  making  an  unreasonable 
number  of  requests  for  extension  of  the 
time  periods  specified  in  9  590.17 
(a)(2)(ii)  and  (c)(1); 

(5)  The  improvements  in 
neighborhood  public  facilities  and 
services  provided  for  in  the  coordinated 
approach  toward  neighborhood 
improvement  are  occurring  on  a  timely 
basis;  and 

(6)  The  LUHA  has  a  continuing 
adnUnistrative  and  legal  capacity  to 
carry  out  the  approved  program  in  a 
cost-effective  and  timely  manner. 

(b)  In  reviewing  a  LUHA's 
performance,  HUD  will  consider  all 
available  evidence,  which  may  include, 
but  need  not  be  limited  to.  the  following: 

(1)  Records  maintained  by  the  LUHA: 

(2)  Results  of  HUD's  monitoring  of  the 
LUHA's  performance; 

(3)  Audit  reports,  whether  conducted 
by  die  LUHA  or  by  HUD  auditors: 

(4)  Records  of  comments  and 
complaints  by  citizens  and 
organizations;  and 

(5)  Litigation  history. 

(c)  LUHAs  shall  supply  data  and 
make  available  records  necessary  for 
HUD's  annual  evaluation  of  the  LUHA's 
local  urban  homesteading  program. 

{  590.31    Corracttv*  and  ramadtal  action. 

When  HUD  determines  on  the  basis  of 
its  review  that  the  LUHA's  performance 
does  not  meet  the  standards  specified  in 
9  590.29(a),  HUD  shall  take  one  or  more 
of  the  following  corrective  or  remedial 
actions,  as  appropriate  in  the 
circumstances: 


(a)  Issue  a  letter  of  warning  that 
advises  the  LUHA  of  the  deficiency  and 
puts  it  on  notice  that  HUD  will  take 
more  serious  corrective  and  remedial 
action  if  the  LUHA  does  not  correct  the 
deficiency,  or  if  it  is  repeated; 

(b)  Advise  the  LUHA  to  suspend, 
discontinue  or  not  incur  costs  for 
identified  defective  aspects  of  the  local 
program: 

(c)  Condition  the  approval  of  the 
annual  request  for  program  participation 
if  there  is  substemtial  evidence  of  a  lack 
of  progress.  noncompUance,  or  a  lack  of 
continuing  capacity.  In  such  cases,  HUD 
shall  specify  the  reasons  for  the 
conditional  approval  and  the  actions 
necessary  to  remove  the  conditions; 

(d)  In  cases  of  continued  substantial 
noncompliance,  terminate  the  urban 
homesteading  program  participation 
agreement  close  out  the  program  and 
advise  the  LUHA  of  the  reasons  for  such 
action;  or 

(e)  Where  HUD  determines  that  a 
LUHA  has.  contrary  to  its  obligations 
under  9  59G.7(b),  converted  a  property 
received  under  this  part  to  its  own  use, 
failed  to  adequately  preserve  and 
protect  the  property,  failed  to  timely 
secure  a  homesteader  for  the  property, 
or  received  excessive  consideration  for 
conveyance  of  the  property.  HUD  may 
direct  the  LUHA  to  repay  to  HUD  either 
the  amount  of  compensation  HUD  finds 
that  the  LUHA  has  received  for  the 
property  or  the  amount  of  section  810 
funds  expended  for  the  property,  as 
HUD  determines  appropriate. 

Dated:  May  23. 1988. 
Audrey  E.  Scott 

General  Deputy.  Assistant  Secretary  for 
Community  Planning  and  Development 
[FR  Doc  89-13176  Filed  6-1-89:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Partially  Closed  Meeting 

AQENCV:  National  Assessment 

Governing  Borad. 

action:  Notice  of  Partially  Closed 

Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 
DATE:  June  19. 1989. 

TIME:  10:00  A.m.  Until  adjournment. 
10:00-10:30  a.m.  (Open  session);  10:30 
until  adjournment  (Closed  session). 

Location:  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  4060,  Mary  E. 
Switzer  Building.  330  C  Street.  SW.. 
Washington.  DC  20202-7583. 
FOR  FURTHER  INFORMATION  CONTACT 
Roy  Truby.  Executive  Staff  Director. 
National  Assessment  Governing  Board, 
Suite  600.  555  New  Jersey  Avenue.  NW.. 
Washington.  DC  20208.  Telephone:  (202) 
357-6050. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
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the  National  Assessement  of 
Educational  Progress  Improvement  Act 
(NAEP  Improvement  Act).  Title  III-C  of 
the  Augustus  F.  hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Admendments  of 
1988  (Pub.  L  100-297);  20  USC  1221e-l). 

The  Board  is  established  at  advise  the 
Commissioner  of  the  National  Center  of 
Education  Statistics  on  policies  and 
actions  needed  to  imporve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  ard  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  on  Monday. 
June  19, 1989,  from  10:00  a.m.  until  the 
completion  of  business.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Board's  deliberations  during  the 
open  session  which  will  take  place  from 
approximately  10:00  a.m.  to  10:30  a.m. 
The  proposed  agenda  includes 
discussion  of  the  Board's  by-laws. 

A  portion  of  the  meeting  will  be 
closed  to  the  public.  From  10:30  a.m. 
until  the  completion  of  business  the 
meeting  will  be  closed  and  the 
Executive  Committee  will  discuss 
quahfications  of  candidates  for 
nominations  to  the  Board  and 


qualifications  of  specific  individuals  for 
key  positions  on  the  Board's  staff. 
Discussion  will  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  This  portion 
of  the  meeting  of  the  Executive 
-Committee  will  be  closed  under  the 
authority  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463: 
5  U.S.C.  Appendix  2)  and  under 
exemption  (6)  of  section  552b(c)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409;  5  U.S.C.  552b(c)(6). 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  Title  5  U.S.C.  552b  will 
be  available  to  the  public  within 
fourteen  days  of  this  meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  until  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue  NW.,  Room  600. 
Washington.  DC,  from  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 

Dated:  May  31. 1989. 
Bnino  V.  Manno, 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement. 

[FR  Doc  89-13336  Filed  6-1-89  10:57  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations.  wtnOi  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booKs  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

agency:  Department  of  Agriculture. 
ACTION:  Final  rule. 


SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development  and  the 
Administrator  of  the  Farmfers  Home 
Administration  (FmHA)  to  include  all  of 
the  authority  and  discretion  vested  in 
the  Secretary  by  section  510(d)  of  the 
Housing  Act  of  1949  (42  U.S.C.  1480(d)), 
as  amended  by  section  1045  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988, 
Pub.  L.  No.  100-628.  This  assignment  of 
responsibility  includes:  Determining  and 
referring  matters  to  the  Department  of 
Justice  for  litigation;  determining  and 
referring  matters  to  the  General  Counsel 
of  the  United  States  Department  of 
Agriculture  to  perform  such  litigation; 
and  contracting  with  attorneys  in  the 
private  sector  to  perform  such  htigation. 
Such  actions  may  be  taken  only  with  the 
concurrence  of  the  General  Counsel. 
EFFECTIVE  DATE:  June  5. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  E.  Cohen.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-5565. 

SUPPLEMENTARY  INFORMATION:  Section 

1045  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988,  Pub.  L.  No.  10(>-628,  amended 
section  510(d)  of  the  Housing  Act  of  1949 


(42  U.S.C.  1480(d))  to  provide  the 
Secretary  with  certain  authority  and 
discretion  regarding  the  conduct  of 
litigation  under  section  502  of  the 
Housing  Act  of  1949,  42  U.S.C.  1472. 
Previously,  authority  to  conduct 
litigation  arising  out  of  FmHA  lending 
activities  was  vested  exclusively  in  the 
Attorney  General  of  the  United  States. 
The  amendment  gave  the  Secretary  the 
discretion  of  having  section  502 
litigation  activities  conducted  by  the 
General  Counsel  of  the  United  States 
Department  of  Agriculture,  by  attorneys 
with  whom  the  Secretary  contracts,  or 
by  the  Attorney  General  of  the  United 
States. 

The  Secretary  has  determined  that  the 
authority  of  the  Secretary  under  section 
510(d)  will  be  delegated  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development  and  further 
redelegated  to  the  Administrator  of  the 
Farmers  Home  Administration.  Pursuant 
to  this  delegation  of  authority,  the 
Administrator  of  the  Farmers  Home 
Administration  will  have  the  discretion, 
with  the  concurrence  of  the  General 
Counsel,  to  determine  whether  to  assign 
cases  to  the  Attorney  General  of  the 
United  States,  to  the  General  Counsel  of 
the  United  States  Department  of 
Agriculture,  or  to  private  attorneys  with 
whom  he  contracts.  This  delegation  of 
authority  would  enable  the 
Administrator  of  the  Farmers  Home 
Administration  to  perform  out-of-court 
litigation  support  functions  relating  to 
such  actions. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comments 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  No 
12291.  Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility  Act 
and,  thus,  is  exempt  from  the  provisions 
of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 
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Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

2.  Section  2.23  is  amended  by  adding  a 
new  paragraph  (a)(19)  to  read  as 
follows: 

§  2.23    Delegations  of  auttKMity  to  the 
Under  Secretary  for  SmaU  Community  and 
Rural  Development 


(a)  *   *  * 

(19)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  510(d)  of  the  Housing  Act  of  1949 
(42  U.S.C.  1480(d)),  as  amended  by 
section  1045  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988,  Pub.  L  No.  100-628.  including 
the  following: 

(i)  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  Department  of 
Justice  for  the  conduct  of  litigation  and 
refer  such  actions  to  the  Department  of 
Jusfice  through  the  General  Counsel. 

(lO  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  General  Counsel  for 
the  conduct  of  litigation. 

(iii)  Enter  info  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  with  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 
Farmers  Home  Administration  and 
representation  by  the  attorneys  will 
either  accelerate  the  process  by  which  a 
family  or  person  eligible  for  assistance 
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under  section  502  of  the  Housing  Act  of 
1949  will  be  able  to  purchase  and 
occupy  the  housing  involved,  or 
preserve  the  quality  of  the  housing 
involved. 


Subpart  I— (MegatkMW  of  Authority  by 
\h9  Under  Secretary  for  SmaN 
.Community  and  Rural  Development 

3.  Section  2.70  is  amended  by  adding  a 
new  paragraph  (a](34)  to  read  as 
follows: 

{  2.70   AdrnMstrstor.  Fanners  Home 


(a)  •  *  * 

(34)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  510(d]  of  the  I-Iousing  Act  of 
1949.  as  amended  by  section  1045  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988, 
Pub.  L  No.  100-628  (42  U.S.C.  1480(d)). 
including  the  following: 

(i)  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  Department  of 
Justice  for  the  conduct  of  litigation,  and 
refer  such  actions  to  the  Department  of 
Justice  through  the  General  Counsel. 

(ii)  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  General  Counsel  for 
the  conduct  of  litigation  and  refer  such 
actions. 

(iii)  Enter  into  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  with  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 
Farmers  Home  Administration  and 
representation  by  the  attorney  will 
either  accelerate  the  process  by  which  a 
family  or  person  eligible  for  assistance 
under  section  502  of  the  Housing  Act  of 
1949  will  be  able  to  purchase  and 
occupy  the  housing  involved,  or 
preserve  the  quality  of  the  housing 
involved. 
•        *        •        •        • 

For  Subpari  C: 
Date:  May  28, 1989. 

CUytoo  Yeutter, 

Secretary  of  Agriculture. 

For  Subpart  I: 
Date:  May  23. 1989. 

RoUod  R.  Vautour, 

Under  Secretary  for  Small  Community  and 

Rural  Development. 

|FR  Doc.  89-13239  Filed  8-2-89:  8:45  am] 
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Food  and  Nutrition  Service 

7  CFR  Parte  272  and  275 
[AmdLNa296] 


Food  Stamp  Program;  Quality  Control 
Art>ltratlon  Proceea  Technical 
Amendment 

AQENCV:  Food  and  Nutrition  Service, 

USDA. 

ACnow;  Final  rule. 

SUMMANY:  This  action  amends  Food 
Stamp  Program  regulations  pertaining  to 
the  quality  control  arbitration  process.  It 
limits  the  scope  of  arbitration  to  the 
issue  or  issues  in  dispute  between  the 
State  agency  and  the  Food  and  Nutrition 
Service  (FNS)  regional  office  concerning 
the  quality  control  case  findings.  The 
intent  of  Oie  rule  is  to  enhance  efficiency 
of  the  quality  control  arbitration 
process.  Proposed  regulations  were 
published  in  the  Federal  Register  on 
September  30. 1987  at  52  FR  36581. 
Qsmments  were  solicited  through 
PJovember  30. 1987.  This  final 
rulemaking  takes  the  comments  received 
into  account.  Readers  are  referred  to  the 
proposed  regulations  for  a  more 
complete  understanding  of  this  rule. 
CFFECUVE  date:  This  final  rule  is 
effective  July  5. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  directed  to  Mr.  Duane 
Maddox.  Chief,  Quality  Control  Branch, 
Program  Accountability  Division.  Food 
and  Nutrition  Service,  USDA.  3101  Park 
Center  Drive.  Alexandria,  VA  22302. 
(703)  756-3457. 
SUPPLEMENTARY  INFORMATION: 

Classification 
Executive  Order  12291 

The  Department  has  reviewed  this 
final  rule  under  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  has  classified  it  as  "not  major." 
The  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
This  rule  will  have  no  effect  on  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions.  Competition,  employment, 
investment,  productivity,  and  innovation 
will  remain  unaffected.  There  will  be  no 
effect  on  the  competition  of  United 
States-based  enterprises  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 


reasons  set  forth  in  the  final  rule  and 
related  notice(8)  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29116,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 


Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  601-612.  G.  Scott  Dunn.  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  action  does  not  contain 
recordkeeping  or  reporting  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  44 
U.S.C.  3507. 

Background 

On  September  30, 1987  the 
Department  issued  a  proposed  rule  to 
limit  arbitration  of  cases  where  the 
Federal  findings  and  State  agency  — 

findings  either  agreed  or  disagreed  to  a 
review  of  the  points  within  the  Federal 
findings  that  the  State  agency  disputes. 
Thirteen  comments  were  received,  nine 
irora  State  agencies,  two  from  local 
agencies,  one  from  a  legal  service,  and 
one  from  an  association.  Seven 
commenters  supported  the  proposed 
change;  five  opposed  it.  The  reasons  for 
supporting  the  change  were  increased 
efficiency  and  fairness  to  the  State 
agency.  Those  opposing  the  change  cited 
decreased  accuracy  and  also  fairness  to 
the  State  agency.  One  commenter 
opposed  to  an  issue-only  review  was 
particularly  concerned  that 
circumstances  may  have  been 
overlooked  or  misinterpreted  earlier  in 
the  quality  control  process  that  the 
arbitrator  could  find  which  would 
minimize  the  effect  of  the  issue  being 
arbitrated. 

The  Department  has  considered  all 
the  comments  received  and  recognizes 
that  there  is  a  major  difference  of 
opinion  among  those  concerned.  A 
number  of  commenters  want  to  continue 
the  current  process  of  a  review  of  the 
entire  case.  Others  want  the  review  to 
be  limited  to  the  specific  point  or  points 
raised  by  the  State  agency,  regardless  of 
any  other  potential  basis  for  adjusting 
the  finding  in  the  case.  After 
consideration  of  the  comments,  the 
Department  has  decided  to  adopt  the 
rule  as  it  was  proposed,  with  one 
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exception.  If  the  arbitrator  finds  any 
mathematical  errors  in  the  computation 
sheet,  he  or  she  shall  correct  the 
mathematical  error  and  adjust  the 
allotment  amount 

The  Department  understands  the 
concerns  of  both  sides  in  this  issue. 
Further,  the  Department  issued  the 
proposed  rule  principally  to  address  the 
situation  of  a  large  number  of  cases 
being  submitted  simultaneously 
concerning  one  point,  for  example  a 
sampling  procedure  or  an 
implementation  date.  The  Department's 
efficiency  in  arbitration  has  been 
hampered  in  several  instances  by  the 
conduct  of  full  case  reviews  in  such 
situations.  The  final  rule  will  permit  the 
Department  to  impl'ove  its  efficiency  in 
arbitration  wiiile  at  the  same  time 
providing  the  flexibihty  to  correct 
mathematical  errors  which  may  not 
have  been  raised  by  State  agencies. 

Implementation 

This  rulemaking  is  effective  (30  days 
after  publication  date).  State  agencies 
may  opt  for  either  an  entire  case  review 
or  an  issue  only  review  for  all  cases  for 
which  an  arbitration  request  was 
submitted  before  the  effective  date, 
provided  that  the  arbitration  decision 
has  not  already  been  made. 

List  of  Subjects 

7CFRPart272 

Alaska,  Civil  Rights.  Food  stamps. 
Grant  programs — social  programs. 
Reports  and  recordkeeping 
requirements. 

7  CFR  Part  275 

Administrative  practice  and 
procedures.  Food  Stamps,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  7  CFR  Parts  272  and  275 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  275  continues  to  read  as  follows: 

Authority:  7  U5.C  2011-2029. 

FART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.1,  a  new  paragraph  (g)(lll) 
is  added  to  read  as  follows: 

S  272.1    General  terms  and  conditions. 

(g)  Implementation.  *  *  * 
(111)  Amendment  No.  296.  The 

provisions  of  Amendment  296  are 

effective  July  5. 1989. 

PART  275-PERFORMANCE 
REPORTING  SYSTEM 

3.  Section  275.3  is  amended  by  adding 
two  sentences  between  the  first  and 
second  sentences  in  paragraph  (c)(4). 


§275.3    FedarM  monitortng. 
***** 

(c)  Validation  of  State  Agency  Error 
Rates.  *  *  * 

(4)  Arbitration  *  *  *  The  arbitration 
review  shall  be  limited  to  the  point(8) 
within  the  Federal  findings  that  the 
State  agency  disputes.  However,  if  the 
arbitrator  in  the  course  of  the  review 
discovers  a  mathematical  error  in  the 
computation  sheet,  the  arbitrator  shall 
correct  the  error  while  calculating  the 
allotment.  *  *  * 
***** 

Date:  May  30. 198a 
G.ScoHDunn, 
Acting  Administrator. 
(FR  Doc.  89-13291  Filed  6-2-89:  8:45  am] 
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Agricultural  Maiteting  Service 

7  CFR  Part  910 

[Lemon  Regulatton  668] 

Lemons  Grown  In  CaHf  omia  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  nde. 


SUMMARY:  Regulation  668  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
400.000  cartons  during  the  period  June  4 
through  June  10. 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confit>nting  the  lemon  industry. 
DATES:  Regulation  668  (§  910.968)  is 
effective  for  the  period  June  4  tlirough 
June  10. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V.  AMS,  USDA.  Room  2523,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  475- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  b>een  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  |13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910],  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  lemon  Administrative 
Committee  (Committee)  and  upon  otiier 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-=89.  The  Conunittee  met 
publicly  on  May  31. 1989.  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  demand  for  lemons  is 
strong. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
uimecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  dale  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
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and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
pfeamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  910.968  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S9ia968    LMnon Regulation 66«. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  4, 1989, 
through  June  10, 1969,  is  established  at 
400,000  cartons. 

Dated:  (une  1, 1989. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-13410  Filed  6-2-89;  8:45  am] 

MLLMQ  COOK  S4KM»-M 


Animal  and  Plant  HMlth  Inspection 
Service 

9  CFR  Part  92 

IDodtat  No.  89-060] 

Importation  of  Horses  from  Argentina 

aocncy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Final  rule. 

summary:  We  are  amending  the 
regulations  by  removing  the  requirement 
that  horses  imported  into  the  United 
States  from  Argentina  be  quarantined 
for  not  less  than  seven  days.  We  are 
removing  this  quarantine  requirement 
because  we  have  determined  that 
Venezuelan  equine  encephalomyelitis 
(VEE)  does  not  exist  in  Argentina.  This 
rule  will  allow  horses  imported  into  the 
United  States  from  Argentina  that  meet 
all  the  requirements  for  importation,  to 
qualify  in  most  cases  for  a  shortened 
quarantine  period  (usually  three  days) 
upon  importation  into  the  United  States. 


■mcnvi  DATi:  June  5, 1989. 

roR  FURTHER  INFORMATION  CONTACT 

Dr.  Harvey  A.  ICryder.  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS,  APHIS.  USDA.  Room  753, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-436-7685. 
SUPPLCMCNTARY  INFORMATION: 

Background 

Regulations  of  the  Animal  and  Plant 
Healdi  Inspection  Service  (APHIS)  on 
animal  importations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
horses  that  could  introduce  various 
diseases,  including  Venezuelan  equine 
encephalomyelitis  (VEE),  into  the  United 
States. 

On  March  13, 1989,  we  published  in 
the  Federal  Register  (54  FR  10356-10357. 
Docket  No.  88-162)  a  docvunent 
proposing  to  amend  S  92.11(d)(l)(i)  of 
the  regulations  by  eliminating  the 
requirement  that  horses  imported  into 
the  United  States  from  Argentina 
imdergo  a  quarantine  of  not  less  than 
seven  days  to  prevent  the  introduction 
of  VEE  into  the  United  States. 

Comments  on  the  proposal  were 
required  to  be  postmarked  or  received 
on  or  before  April  12, 1989.  We  received 
two  comments  from  members  of  the 
public  in  support  of  the  proposal.  Based 
on  the  rationale  set  forth  in  the  proposal 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposal  without 
change  as  a  final  rule. 

Effective  Date 

This  final  rule  is  made  effective  on  the 
date  of  publication.  The  final  rule 
relieves  certain  restrictions  which  have 
been  foiuid  to  be  imnecessary. 
Accordingly,  prompt  action  should  be 
taken  to  delete  these  restrictions. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


This  regulation  will  generally  reduce 
the  time  that  horses  imported  from 
Argentina  must  spend  in  quarantine  at 
the  port  of  arrival,  and  will,  therefore, 
reduce  the  cost  to  importers  of  expenses 
related  to  this  quarantine.  The  number 
of  horses  imported  from  Argentina 
annually  is  small  compared  with  the 
total  niunber  of  horses  imported 
annually.  In  1988.  of  30,000  imported 
horses,  approximately  890  were 
imported  from  Argentina.  These 
importations  involved  several  hundred 
individuals  importing  one  or  a  few 
horses,  with  no  importations  of  large 
groups  of  horses.  Because  horses 
imported  from  Argentina  under  this  rule 
will  usually  be  quarantined  for  no  more 
than  three  days  while  test  results  are 
obtained,  the  main  economic  effect  of 
this  rule  will  be  to  save  importers  the 
costs  of  quarantining  their  horses  four 
additional  days,  a  savings  of 
approximately  $238  per  horse. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation.  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  amending  9  CFR 
Part  92  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105,  111,  134a.  134b,  134c,  134d, 
134f.  and  135;  31  U.S.C.  9701;  7  CFR  2.17,  2.51, 
and  371.2(d). 
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§92.11    (Amended! 

2.  In  §  9Zll(d)(l)(i)  the  words  "and 
except  with  respect  to  horses  from 
Argentina."  are  added  immediately 
following  the  word  "Mexico,". 

Done  in  Washington,  DC,  this  30th  day  of 
May  1969. 

James  W.  GIomot. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  86-13240  Rled  6-2-69;  8.45  am] 

BHXMO  COOC  M10-S4-M 

9  CFR  Parts  145  and  147 
[Docket  No.  89-049] 

National  Poultry  Improvement  Plan 
and  Auxiliary  Provisions 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnow:  Final  rule. 

summary:  The  National  Poultry 
Improvement  Plan  (referred  to  below  as 
the  Plan)  is  a  federal-state-industry 
voluntary  program  for  the  improvement 
of  poulty  breeding  stock  and  hatchery 
products.  This  goal  is  achieved  primarily 
through  the  prevention  and  control  of 
certain  poultry  diseases.  We  are 
expanding  the  Plan  to  include  a  new 
"U.S.  Sanitation  Monitored,  Turkeys- 
program  for  reducing  Salmonella  levels 
in  turkey  flocks  and  products.  We  are 
also  amending  certain  provisions  of 
Parts  145  and  147  in  order  to  increase 
the  effectiveness  of  the  Plan's 
monitoring  and  testing  procediu^s,  and 
to  keep  the  Plan  current  with  the  latest 
improvements  in  poultry  disease 
technology. 

EFFECTIVE  DATE:  July  5, 1989. 
FOR  FURTHER  INFORSMTION  CONTACT 
Dr.  I.  L  Peterson;  Sheep,  Goat.  Equine, 
and  Poultry  Diseases  Staff;  VS;  APHIS; 
USDA;  Room  771;  Federal  BuilcMng;  6505 
Belcrest  Road;  Hyattsville;  MD  20782; 
301^36-5777. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Poultry  Improvement 
Plan  (referred  to  below  as  the  Plan)  is  a 
cooperative  federal-state-industry 
mechanism  for  controlling  poultry 
diseases  by  identifying  states,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards.  Customers 
then  have  the  opportunity  to  pimJiase 
stock  that  are  tested  "clean"  of  certain 
diseases,  or  that  are  produced  under 
disease-prevention  requirements. 

The  Plan  currently  consists  of  a 
variety  of  programs  to  prevent  and 
control  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 


Participation  in  all  Plan  programs  is 
voluntary.  However,  flocks,  hatcheries, 
and  dealers  must  qualify  as  "U.S. 
PuUonim-Typhoid  Clean"  before 
participating  in  any  other  Plan  program. 

The  regulations  for  this  volimtary 
program  are  contained  in  9  CFR  Parts 
145  and  147  (referred  to  below  as  "the 
regulations").  These  provisions  are 
amended  from  time  to  time  to 
incorporate  new  scientific  information 
and  technologies  within  the  Plan. 

We  published  in  the  Federal  Register 
on  January  6. 1989  (54  FR  418-427. 
Docket  No.  86-110),  a  proposal  to  amend 
the  regulations  by  making  the  following 
changes: 

1.  EstabUsh  a  new  "U.S.  Sanitation 
Monitored,  Turkeys"  pro^^m  and 
emblem  for  turkey  flocks  and  products. 

2.  Require  annual  examination,  by 
State  Inspectors,  of  all  records 
pertaining  to  flocks  maintained 
primarily  for  production  of  hatching 
eggs. 

3.  Lower  the  minimiun  age  at  which 
turkeys  can  be  blood  tested. 

4.  Change  certain  procediu%s  for 
blood  testing  flocks  and  individual  birds 
for  pullorum-typhoid. 

5.  Expand  and  improve  the  sanitation 
and  flock  management  requirements  of 
the  "U.S.  Sanitation  Monitored" 
program  for  egg-type  chicken  breeding 
flocks. 

6.  Authorize  egg  yolk  testing  as  an 
alternative  method  of  monitoring  certain 
multiplier  breeding  flocks  classified  as 
"U.S.  M.  Gallisepticum  Clean." 

7.  Expand  procedures  used  to 
determine  if  a  flock  is  infected  wnth  the 
Mycoplasma  organism  for  which  it  was 
tested. 

8.  Disclaim  liability  for  failure,  on  the 
part  of  users,  to  adhere  to  Occupational 
Safety  and  Health  Administration 
(OSHA)  standards  for  formaldehyde 
fumigation. 

Our  proposed  amendments  were 
consistent  with  recommendations 
approved  by  the  voting  delegates  to  the 
June  1986  and  1988  meetings  of  the 
Biennial  National  Plan  Conferences. 
Participants  at  these  meetings 
represented  flockowners,  breeders, 
hatcherymen.  and  Official  State 
Agencies  from  all  cooperating  states 

Comments 

Our  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  received  or  postmarked 
by  February  6, 1989.  We  subsequently 
published  another  document  in  the 
Federal  Register  on  March  8, 1989  (54  FR 
9842.  Docket  No.  89-023)  re-opening  and 
extending  the  comment  period  until 
April  7, 1989.  We  received  eleven 
comments  before  the  deadline.  No 


commenter  opposed  the  proposed  rule, 
although  three  commenters  suggested 
relatively  minor  changes  to  the  rule, 
discussed  below. 

Section  145.23(d)— U.S.  Sanitation 
Monitored  Program  Qualifications 

One  commenter  suggested  that 
proposed  §  145.23(d)(l)(vi)  be  changed 
from  requiring  pullorum-typhoid  antigen 
testing  of  300  birds  from  each  flock,  to 
requiring  testing  of  300  birds  from 
primary  breeding  flocks  and  150  birds 
from  multiplier  flocks.  The  commenter 
suggested  this  sample  size  because  it 
would  be  consistent  v^th  the  present 
requirements  for  testing  flocks  for  the 
"U.S.  M.  Gallisepticum  Clean"  program 
(§  145.23(c))  and  the  "U.S.  M.  Synoviae 
Clean"  program  (S  145.23(e)). 

We  are  not  maldng  any  change  in 
response  to  this  comment.  The  sample 
size  of  300  birds  was  designed  to  ensure 
a  95  percent  probability  of  detecting 
flocks  infected  with  Salmonellosis  at  an 
incidence  of  1  percent  Because  the  best 
presently  available  research  indicates 
that  Salmonellosis  can  occur  in  flocks  at 
an  incidence  as  low  as  1  percent,  while 
the  incidence  of  Mycoplasma 
gallisepticum  and  M.  synoviae  in  flocks 
infected  with  these  organisms  is  usually 
much  higher,  we  believe  it  is  important 
to  test  for  Salmonellosis  at  a  rate  of  300 
birds  per  flock.  If  later  experience  in 
flock  testing  shows  that  the  incidence  of 
Salmonellosis  is  normally  greater  than  1 
percent,  we  will  consider  reducing  the 
300  bird  sample  size. 

One  commenter  noted,  regarding  the 
discussion  in  the  Baclcground  section  of 
the  proposed  rule  concerning  isolation 
of  S.  entehlidis  from  environmental 
samples,  that  environmental 
contamination  can  also  result  ht>m 
contaminated  feed  containing 
incompletely  pasteurized  animal  protein 
products  either  prior  to  mixing  or  in 
complete  feed.  We  agree  with  this 
comment.  Since  the  conunent  does  not 
relate  to  the  rulemaking  language  of  the 
proposal,  no  change  to  the  rule  is  being 
made. 

One  commenter  requested  that  S. 
entehlidis  antigen  be  approved  for  use 
in  the  tests  required  by  §  145.23(d)(l)(vi). 
We  proposed  to  require  use  of  pullorum- 
typhoid  antigen,  which  is  as  effective  as 
S.  enteritidis  antigen  in  detecting 
infected  birds,  and  which  is  available  in 
a  form  allowing  rapid  whole  blood  plate 
tests.  Since  the  tests  are  used  only  as  a 
screening  device  to  identify  birds  to 
necropsy,  a  simple  and  rapid  test  is 
desirable.  Because  no  available  S. 
enteritidis  antigen  test  currently  meets 
these  criteria,  no  change  is  being  made 
in  response  to  this  comment. 
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Pelletized  Feed  Manufacturing 
Standards 

One  commenter  addressed  the 
standards  for  pelletized  feed  fed  to 
flocks,  contained  in  SS  145.23(d)(l)(ii)(A] 
and  145.43(r)(3|(i).  These  proposed 
sections  contain  cooking  time, 
temperature,  and  pressure  standards 
designed  to  destroy  any  Salmonella 
present  during  the  feed  pellet 
manufactimng  process.  The  commenter 
suggested  that  a  requirement  be  added 
to  require  that  during  manufacture,  the 
feed  mix  must  contain  a  minimum 
moisture  content  of  14.5  percent.  The 
commenter  stated  that  this  moisture 
content  is  necessary  to  ensure  that  all 
Salmonella  present  are  destroyed  by  the 
temperature,  pressure,  and  cooking  time 
standards  contained  in  these  sections. 

We  agree  that  maintaining  a  14.5 
percent  moisture  content  during  the 
pelletized  feed  manufacturing  process  is 
advisable  to  ensure  destruction  of 
Salmonella,  and  are  changing  these 
sections  accordingly. 

Miscellaneous 

Several  commenters  made  suggestions 
that  were  outside  the  scope  of  the 
proposed  rule,  some  of  which  addressed 
other  areas  of  the  National  Poultry 
Improvement  Plan.  These  suggestions 
are  appropriate  for  discussion  at  the 
next  Biennial  National  Plan  Conference 
meeting  in  1990. 

We  have  replaced  the  term  "birth" 
with  the  more  accurate  term  "hatching" 
at  several  places  in  the  rule.  We  have 
also  made  minor  editorial  changes  and 
corrections  to  the  proposed  rule. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  proposal,  with  the  changes 
discussed  in  this  document,  as  a  final 
rule. 

Executive  Order  12291  and  Reguiatory 
FlexibUity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
miUion:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


The  Plan  is  a  cooperative  Federal- 
state  program.  Participation  is 
voluntary.  Changes  to  provisions  of  this 
program  are  based  on  recommendations 
of  the  Biennial  National  Plan 
Conference,  which  included 
representatives  of  member  states, 
hatcheries,  dealers,  flock  owners,  and 
breeders.  Plan  participants  requested 
that  we  make  amendments  to  the 
regtilations  to  incorporate  new 
technology  and  information  within  the 
Plan. 

The  amendments  made  in  this 
document  should  not  cause  signiHcant 
changes  in  the  cost  of  producing  or 
buying  poultry  and  poultry  products,  or 
in  the  amount  of  poultry  and  poultry 
products  marketed  because: 

1.  The  annual  examination  of  all 
records  pertaining  to  flocks  maintained 
primarily  for  production  of  hatching  eggs 
should  enable  Official  State  Agencies  to 
identify  more  of  the  flocks  that  have 
incurred  a  possible  disease  exposure. 
This  should  increase  the  effectiveness  of 
the  annual  on-site  inspection  program, 
but  will  neither  increase  nor  decrease 
the  number  of  inspections  conducted. 

2.  Changing  the  minimum  age  for 
blood  testing  turkeys  will  permit  testing 
one  month  earlier  than  under  current 
rules,  but  will  neither  increase  nor 
decrease  the  number  of  birds  tested 
annually. 

3.  Amendments  to  certain  of  the  Plan's 
testing  and  monitoring  procedures 
incorporate  new  technology  and 
research  fmdings.  These  changes  should 
increase  effectiveness  and  permit  use  of 
alternative  tests  and  monitoring 
procedures  for  diseases  prevented  and 
controlled  by  Plan  programs. 

4.  Amendments  to  the  provisions  of 
the  "U.S.  Sanitation  Monitored, 
Turkeys"  program  will  result  in  a  slight 
increase  in  producer  costs  for  additional 
testing.  However,  these  same 
amendments  should  result  in  a  slight 
reduction  in  the  egg  and  chick  mortality 
for  participating  flocks.  It  is  difficult  to 
project  the  degree  to  which  these  new 
producer  costs  and  savings  will  be 
offset,  because  the  regulations  allow 
flock  owners  to  choose  among  testing 
and  feed  alternatives.  Nevertheless,  we 
are  certain  that  net  costs  or  savings 
resulting  from  the  changes  will  be 
significant,  in  terms  of  overall 
production  costs,  and  will  not  affect  the 
wholesale  or  retail  cost  of  poultry  or 
poultry  products. 

5.  Cost-benefits  to  producers  who 
decide  to  participate  in  the  new  "U.S. 
Sanitation  Monitored,  Turkeys"  program 
will  also  roughly  balance  out.  Producers 
will  incur  a  small  additional  cost  for 
required  sanitation  measures  (although 
many  producers  are  already  engaging  in 


some  or  all  of  these  sanitation 
practices).  The  primary  purpose  of  these 
measures  is  to  reduce  the  incidence  of 
Salmonella  in  the  flock,  but  reduced 
Salmonella  levels  should,  in  turn,  result 
in  a  slight  increase  in  the  number  of 
surviving  eggs  and  poults.  The 
experience  of  the  turkey  industry  in 
Minnesota — where  a  "U.S.  Sanitation 
Monitored,  Turkeys"  program  has  been 
underway  for  seven  years — is  that 
profits  from  the  sale  of  the  additional 
eggs  and  poults  roughly  equals  the  cost 
of  the  additional  sanitation  measures. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  at 
seq.). 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  Parts  145  and  147  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  are  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Farts  145  and 
147 

Animal  diseases.  National  Poultry 
Improvement  Plan,  Poultry  and  poultry 
products. 

Accordingly,  9  CFR  Parts  145  and  147 
are  amended  as  follows: 

PART  145-NAnONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Autliority:  7  U.S.C.  429:  7  CFR  2.17.  2.51. 
and  37l.2ld). 

S  145.1    [  Amended  1 

2.  The  definitions  in  §  145.1  are  placed 
in  alphabetical  order  and  the  paragraph 
designations  are  removed. 

3.  Section  145.1  is  amended  by  adding 
new  definitions  in  alphabetical  order  to 
read  as  follows: 

§145.1    Definitions. 


Exposed  (Exposure).  Contact  with 
birds,  equipment,  personnel,  supplies,  or 
any  article  infected  with,  or 
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contaminated  by,  communicable  poultry 
disease  organisms. 
***** 

Fluff  sample.  Feathers,  shell 
membrane,  and  other  debris  resulting 
from  the  hatching  of  poultry. 
***** 

Infected  flock.  A  flock  in  which  an 
authorized  laboratory  has  discovered 
one  or  more  birds  infected  with  a 
communicable  poultry  disease  for  which 
a  program  has  been  established  under 
the  Plan. 
***** 

Midlay.  Approximately  2-3  months 
after  a  flock  begins  to  lay  or  after  a 
molted  flock  is  put  back  into  production. 

Program.  Management,  sanitation, 
testing,  and  monitoring  procedures 
which,  if  complied  wifi,  will  qualify, 
and  maintain  qualification  for. 
designation  of  a  flock,  products 
produced  from  the  flock,  or  a  state  by  an 
official  Plan  classification  and 
illustrative  design,  as  described  in 
§  145.10  of  this  part. 

Reactor.  A  bird  that  has  a  positive 
reaction  to  a  test,  required  or 
recommended  in  Parts  145  or  147  of  this 
chapter,  for  any  poultry  disease  for 
which  a  program  has  been  established 
under  the  Plan. 
***** 

Succeeding  flock.  A  flock  brought 
onto  a  premises  during  the  12  months 
following  removal  of  an  infected  flock 
***** 

uA^h  ?  ^*^"^°*  ®  "^^  paragraph  (k)  is 
added  to  read  as  foUows: 

§145.10    Terminology  and  classification: 
flocks,  product*,  and  States. 
***** 

(k)  U.S.  Sanitation  Monitored, 
Turkeys.  (See  §  145.43(0.) 


5.  Paragraph  (b)  of  §  145.12  is  revised 
to  read  as  follows: 

9145.12    Inspections. 

***** 

(b)  The  records  of  all  flocks 
maintained  primarily  for  production  of 


hatching  eggs  shall  be  examined 
annually  by  a  State  Inspector.  On-site 
inspections  of  flocks  and  premises  will 
be  conducted  if  the  State  Inspector 
determines  that  a  breach  of  sanitation, 
blood  testing,  or  other  provisions  has 
occurred  for  Plan  programs  for  which 
the  flocks  have  or  are  being  qualified. 

6.  Section  145.14  is  amended  as 
follows: 

a.  The  introductory  paragraph  is 
revised. 

b.  Paragraph  (a)(1)  is  revised  and  a 
new  footnote  number  "1"  is  added. 

c.  Paragraph  (a)(3)  is  amended  by 
removing  "Salmonella"  and  inserting 
"pullorum-tjrphoid". 

d.  Paragraph  (a)(4)  is  removed  and 
reserved. 

e.  Paragraph  (a)(5)  is  amended  by 
removing  the  last  three  sentences. 

f.  Paragraphs  (a)  (6)  through  (10)  are 
redesignated  as  paragraphs  (a)  (7) 
through  (11)  respectively  and  a  new 
paragraph  (a)(6)  and  footnote  2  are 
added. 

g.  Newly  redesignated  paragraph 
(a)(8)  is  amended  by  removing  "with 
Salmonella  antigens  of  and  inserting 
"for  pullorum-typhoid  in". 

h.  Newly  redesignated  paragraph 
(a)(9)  is  revised. 

f.iiinr^^  redesignated  paragraph 

^K'^aniendedbyremovi^-%on 
wmcn  a  Sahnonella  classification  is 
based"  and  inserting  "for  pullorum- 
typhoid". 

j.  Footnote  number  "1"  and  the 
reference  in  paragraph  (b)(1)  are 
renumbered  "3". 

The  amended  provisions  of  §  145.14 
read  as  follows: 

§145.14    Blood  testing. 

Poultry  must  be  more  than  4  months  of 
age  when  blood  tested  for  an  official 
classification;  Provided,  That  turkey 
candidates  may  be  blood  tested  at  more 
than  12  weeks  of  age  under  Subpart  D. 
while  game  birds  may  be  blood  tested 
under  Subpart  E  when  more  than  4 
months  of  age  or  upon  reaching  sexual 
matiuity,  whichever  comes  first.  Blood 
samples  for  official  tests  shall  be  drawn 
by  an  Authorized  Agent  or  State 
Inspector  and  tested  by  an  autliorized 
laboratory,  except  that  the  stained 
antigen,  rapid  whole-blood  test  for 
pullorum-typhoid  may  be  conducted  by 
an  Authorized  Agent  or  State  Inspector. 
For  Plan  programs  in  which  a 
representative  sample  may  be  tested  in 
lieu  of  an  entire  flock,  the  minimum 
number  tested  shall  be  30  birds  per 
house,  with  at  least  1  bird  taken  from 
each  pen  and  unit  in  the  house.  All  birds 
must  be  tested  in  houses  containing 
fewer  than  30  birds. 


(a)  For  Pullonim-Typhoid.  (1)  The 
official  blood  tests  for  pullorum-typhoid 
shall  be  the  standard  tube  agglutination 
test,  the  microagglutination  test,  the 
enzyme-labeled  immunosorbent  assay 
test  (EUSA),  or  the  rapid  serum  test  for 
all  poultry;  and  the  stained  antigen, 
rapid  whole-blood  test  for  all  poultry 
except  turkeys.  The  procedures  for 
conducting  official  blood  tests  are  set 
forth  in  55  147.1, 147.2, 147.3  and  147.5 
of  this  chapter  and  referenced  in 
footnote  3  of  this  section.  Only  antigens 
approved  by  the  Department  and  of  the 
polyvalent  type  shall  be  used  for  the 
rapid  whole-blood  test.  All  microtesf 
antigens  and  enzyme-labeled 
immunosorbent  assay  reagents  shall 

also  be  approved  by  the  Department." 
***** 

(4)  [Reserved] 
***** 

(6)  When  reactors  are  found  in  serum 
or  blood  from  any  flock,  or  S.  pullonim 
or  S.  gallinarum  organisms  are  isolatpd 

poultry  or  from  fluff  samples  produced 
Dy  Hatching  eggs,  the  infected  flock  shall 
qualify  for  participation  in  the  Plan  with 
two  consecutive  negative  results  to  an 
official  blood  test  named  in  paragraph 
(a)(1)  of  this  section.  A  succeeding  flock 
must  be  qualified  for  participation  in  the 
Plan's  pullorum-typhoid  program  with  a 
negative  result  to  an  official  blood  test 
named  in  paragraph  (a)(1)  of  this 
section.  Testing  to  qualify  flocks  for  Plan 
participation  must  include  the  testing  of 
all  birds  in  infected  and  succeeding 
flocks  for  a  twelve  month  period,  and 
shall  be  performed  or  physically 
supervised  by  a  State  Inspector.  If  the 
State  Inspector  determines  that  a 
primary  breeding  flock  has  been 
exposed  to  S.  pullonim  or  S. 
galliijrum,^  the  Official  State  Agency 
shall  require: 

(i)  The  taking  of  blood  samples — 
performed  by  or  in  the  presence  of  a 
State  Inspector — from  all  birds  on 
premises  exposed  to  birds,  equipment, 
supplies,  or  personnel  from  the  primary 
breeding  flock  during  the  period  when 
the  State  Inspector  determined  that 
exposure  to  S.  pullorum  or  S.  gallinarum 
occurred.* 


'  The  criteria  and  procedures  for  Depanment 
approval  of  antigena  and  reagents  may  be  obtained 
from  Veterinary  Biologies.  BBEP.  APHIS.  USDA. 
Federal  Building.  6505  Belcresl  Road.  Hyattaville. 
MD  20782. 

»  In  making  determinations  of  exposure,  the  State 
Inspector  shall  evaluate  both  evidence  proving  that 
exposure  occurred  and  circumstances  indicating  a 
high  probability  of  contacts  with:  .nfected  wild 
birds:  contaminated  feed  or  waste:  or  birtls. 
equipment,  supplies,  or  persons  from  or  exposed  to 
flocks  infected  with  S.  pullonim  or  S.  gallinarum. 
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(ii)  The  banding  of  all  birds  of  these 
premises — performed  or  physically 
supervised  by  a  State  Inspector — in 
order  to  identify  any  bird  that  tests 
positive:  and 

(iii)  The  testing  of  blood  samples  at  an 
authorized  laboratory  using  an  official 
blood  test  named  in  paragraph  (a)(1)  of 
this  section. 
•        «        *        •        • 

(9)  Poultry  from  flocks  undergoing 
quahfication  testing  for  participation  in 
the  Plan,  that  have  a  positive  reaction  to 
an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section,  shall  be 
evaluated  for  pullorum-typhoid 
infection.  The  Official  State  Agency 
shall  select  one  or  more  of  the  following 
procedures  to  be  used  in  each 
circumstance,  based  on  a  cost-benefit 
analysis  involving  evaluation  of  such 
factors  as:  the  value  of  the  reactors  and 
flocks  at  risk:  the  necessity  for 
preserving  birds  from  scarce  genetic 
lines;  the  need  for  a  quick  determinaHon 
of  disease  existence:  and  the  cost  for 
each  retesting  option  versus  the  total 
availability  of  funds  (when  the  state 
provides  retesting  subsidies): 

(!)  Reactors  shall  be  submitted  to  an 
authorized  laboratory  for  bacteriological 
examination.  If  there  are  more  than  4 
reactors  in  a  flock,  a  minimum  of  4 
reactors  shall  be  submitted  to  the 
authorized  laboratory;  if  the  flock  has  4 
or  fewer  reactors,  all  of  the  reactors 
must  be  submitted.  The  approved 
procedure  for  bacteriological 
examination  is  set  forth  in  1 147.11  of 
this  chapter.  When  reactors  are 
submitted  to  the  authorized  laboratory 
within  10  days  from  the  date  of  reading 
an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section,  and  the 
bacteriologicial  exammation  fails  to 
demonstrate  pullorum-typhoid  infection, 
the  Official  State  Agency  shall  presume 
that  the  flock  has  no  pullorum-typhoid 
reactors. 

(ii)  The  serum  specimen  that  produced 
the  positive  reaction  shall  be  retested  at 
an  authorized  laboratory  in  accordance 
with  procedures  set  forth  in  1 147.1  of 
this  chapter  for  the  standard  tube 
agglutination  test,  or  in  §  147.5  of  this 
chapter  for  the  microagglutination  test 
for  pullorum-typhoid.  If  the  reaction  to 
this  retest  is  positive  in  dilutions  of  1:50 
or  greater  for  the  standard  tube 
agglutination  test,  or  1:40  or  greater  for 
the  microagglutination  test,  additional 
examination  of  the  bird  and  flock  will 
be  performed  in  accordance  with 
paragraph  (a](g)(i)  or  (a)(9)(iii)  of  this 
section. 

(iii)  the  reactors  shall  be  retested 
within  30  days  using  an  official  blood 
test  named  in  paragraph  (a)(1)  of  this 


section.  If  this  retest  is  positive, 
additional  examination  of  the  reactors 
and  flock  will  be  performed  in 
accordance  with  paragraph  (a)(g)(i)  of 
this  section.  During  the  30-day  period, 
the  flock  must  be  maintained  under  a 
security  system,  specified  or  approved 
by  the  Official  State  Agency,  that  will 
prevent  physical  contact  with  other 
birds  and  assure  that  personnel, 
equipment  and  suppUes  that  could  be  a 
source  of  pullonmi-typhoid  spread  are 
sanitized. 


H  145.23, 145.33, 145.43, 146J3 
lAmMwed] 

7.  Paragraph  (b)(2)(iii)  of  t§  145.23. 

145.33. 145.43.  and  145.53  is  revised  as 

follows: 

•        •        •        •        * 

(b)  •  •  * 

(2)  *  *  • 

(iii)  The  flock  is  located  on  a  premises 
where  either  no  poultry  or  a  flock  not 
classified  as  U.S.  PuUorum-Typhoid 
Clean  were  located  the  previous  year 
Provided  That  an  Authorized  Agent 
must  blood  test  up  to  300  birds  per  flock, 
as  described  in  S  145.14.  if  the  Official 
State  Agency  determines  that  the  flock 
has  been  exposed  to  pullorum-typhoid. 
In  making  determinations  of  exposure 
and  setting  the  number  of  birds  to  be 
blood  tested,  the  Official  State  Agency 
shall  evaluate  the  results  of  any  blood 
tests,  described  in  S  145.14(a)(1)  of  this 
part,  that  were  performed  on  an 
unclassified  flock  located  on  the 
premises  during  the  previous  year  the 
origins  of  the  unclassified  flock;  and  the 
probability  of  contacts  between  the 
flock  for  which  qualification  is  being 
sought  and  (a)  infected  wild  birds,  (b) 
contaminated  feed  or  waste,  or  (c)  birds, 
equipment,  supplies,  or  personnel  from 
flocks  infected  with  pullorum-typhoid. 
***** 

8.  Section  145.23  is  further  amended  as 
follows: 

a.  Paragraph  (d)(l)(i)  is  revised. 

b.  Paragraph  (d](l)(iii)  is  removed. 

c.  Paragraph  (d)(l)(iv)  is  redesignated 
as  paragraph  (d)(l)(iii). 

d.  Paragraph  (d)(l](ii]  is  redesignated 
as  paragraph  (d)(l)(iv)  and  a  new 
paragraph  (d)(l)(ii)  and  footnote  4  are 
added. 

e.  Paragraph  (d)(l)(v)  is  redesignated 
as  paragraph  (d)(l)(vii)  and  revised,  and 
a  new  paragraph  (d](l](v)  is  added. 

f.  Paragraph  (d)(l)(vi)  is  revised  and 
and  redesignated  as  paragraph 
(d)(l)(viii),  and  a  new  paragraph 
(d](l](vi)  is  added. 

g.  A  new  paragraph  (d)(l)(ix)  is 
added. 


h.  Paragraph  (d)(2)  is  removed,  and 
paragraphs  (d)  (3)  and  (4)  are 
redesignated  as  paragraphs  (d)  (4)  and 
(5),  respectively. 

i.  New  paragraphs  (d)  (2)  and  (3)  are 
added. 

The  amended  provisions  of  9  145.23 
read  as  follows: 

(145.23   TermfcMlogy  and  dMsHlcatkNi; 
flocks  and  produels. 
•        *        *        •        • 

(d)  U.S.  Sanitation  Monitored.  *  *  * 

(1)  *  *  * 

(i)  The  flock  originated  from  a  U.S. 
Sanitation  Monitored  flock,  or 
meconium  from  the  chick  boxes  and  a 
sample  of  chicks  that  died  within  7  days 
after  hatching  are  examined 
bacteriologically  for  salmonella  at  an 
authorized  laboratory.  Cultures  from 
positive  samples  shall  be  serotyped. 

(ii)  All  feed  fed  to  the  flock  shall  meet 
the  following  requirements: 

(A)  Pelletized  feed  shall  contain  either 
no  animal  protein  or  only  animal  protein 
products  produced  under  the  Animal 
Protein  Products  Industry  (APPI)/ 
Education  Salmonella  Reduction 
Program  *,  a  minimum  moisture  content 
of  14.5  percent,  and  must  have  been 
subjected  to  temperatures  of  190  degrees 
F.  or  above,  165  degrees  F.  for  at  least  20 
minutes,  or  184  degrees  F.  and  70  lbs.  of 
pressure  during  the  manufacturing 
process; 

(6)  Mash  feed  shall  contain  either  no 
animal  protein  or  only  animal  protein 
products  supplement  manufactured  in 
pellet  form  and  crumbled. 
***** 

(v)  Environmental  samples  shall  be 
collected  from  the  flock  by  an 
Authorized  Agent,  as  described  in 
S  147.12  of  this  chapter,  when  the  flock 
is  more  than  4  months  of  age.  The 
samples  shall  be  examined 
bacteriologically  for  group  D  salmonella 
at  an  authorized  laboratory.  Cultures 
from  positive  samples  shall  be 
serotyped. 

(vi)  Blood  samples  from  300  birds 
shall  be  officially  tested  with  pullorum- 
typhoid  antigen  when  the  flock  is  a 
minimum  of  more  than  4  months  of  age. 
All  birds  with  positive  or  inconclusive 
reactions,  up  to  a  maximum  of  25  birds, 
shall  be  submitted  to  an  authorized 
laboratory  and  examined  for  the 
presence  of  group  D  salmonella,  as 
described  in  9  147.11  of  this  chapter. 


«  Documents  concerning  the  APPI/Education 
Salmonella  Reduction  Program  may  be  obtained 
from  Dr.  1.  L  Peterson:  Sheep.  Goat  Equine,  and 
Poultry  Diseases  Staff;  VS;  APHIS;  USDA.  Room 
771;  Federal  Building;  6505  Belcrest  Road; 
Hyattsville;  MD  20782. 
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Cultures  from  positive  samples  shall  be 
serotyped. 

(vii)  Hatching  eggs  are  collected  as 
quickly  as  possible  and  are  handled  as 
described  in  9  147.22  of  this  chapter  and 
are  sanitized  or  fumigated  as  described 
in  9  147.25(a)  of  this  chapter. 

(viii)  Hatching  eggs  produced  by  the 
flock  are  incubated  in  a  hatchery  that  is 
in  compliance  with  the 
reconunendations  in  99  147.23  and 
147.24(b)  of  this  chapter,  and  sanitized 
either  by  a  procedure  approved  by  the 
Official  State  Agency  or  as  prescribed  in 
9  147.25  of  this  chapter. 

(ix)  A  minimum  of  30  dead-germ  eggs, 
taken  monthly  from  randomly  selected 
ha'ches  from  the  flock,  shall  be 
examined  bacteriologically  for  group  D 
salmonella  at  an  authorized  laboratory. 
Cultures  from  positive  samples  shall  be 
serotyped. 

(2)  A  flock  shall  not  be  eligible  for  this 
classification  il  Salmonella  enteritidis 
[S.  enteritidis  ser  Enteritidis)  is  isolated 
fit)m  a  sample  collected  from  the  flock 
in  accordance  with  paragraph  (d)(l)(vi) 
or  (d)(l)(ix)  of  this  section. 

(3)  A  flock  shall  be  eligible  for  this 
classification  if  Salmonella  enteritidis 
[S.  enteritidis  ser  Enteritidis)  is  isolated 
from  an  environmental  sample  collected 
from  the  flock  in  accordance  with 
paragraph  (d)(v)  of  this  section: 
Provided,  That  testing  is  conducted  in 
accordance  with  paragraphs  (d)(l)(vi) 
and  (d)(l)(ix)  of  this  section  each  30 
days  and  no  positive  samples  are  found. 
*        •        •        •        * 

§§  145.24, 145.34, 145.44.  and  145.54 
[Amended] 

9.  Paragraph  (a)(l)(ii)  of  99  145.24. 
145.34, 145.44.  and  145.54  is  amended  by 
removing  "found  in  waterfowl"  and 
inserting  "found  within  the  preceding  24 
months  in  waterfowl",  and  by  removing 
the  phrase  "for  a  period  of  two  years". 

10.  Section  145.43  is  amended  as 
follows: 

a.  Paragraph  145.43(c)(1)  is  amended 
by  removing  "9  145.14(b)."  and  inserting 
"9145.14(b):  Provided,  That  to  retain  this 
classification,  a  minimum  of  30  samples 
from  male  flocks  and  60  samples  from 
female  flocks  shall  be  retested  at  28-30 
weeks  of  age.". 

b.  Paragraphs  (c)(1),  (d)(l)(i),  and  (e) 
(1)  and  (3)  of  9  145.43  are  amended  by 
removing  the  phrase  "4  months  of  age" 
and  inserting  the  phrase  '12  weeks  of 
age". 

c.  The  footnote  and  the  reference  in 
paragraph  (d)(2)  of  9  145.43  are 
renumbered  "5"  and  the  newly 
designated  footnote  5  is  revised. 

d.  A  new  paragraph  (f)  and  footnote 
6  are  added. 


The  amended  provisions  of  9  145.43 
read  as  follows: 

S  145.43    Tcrminclogy  and  cteMMcatlon; 
flock*  and  products. 


(d) 
(2) 


*  *    * 

*  *    * 


*  See  footnote  3  to  9  145.14(b)(1)  of 
this  part. 

(f)  U.S.  Sanitation  Monitored, 
Turkeys.  A  flock  or  hatchery  whose 
owner  is  controlling  or  reducing  the 
level  of  salmonella  through  compUance 
with  sanitation  and  management 
practices  as  described  in  Subpart  C  of 
Part  147  of  this  chapter,  and  where  the 
following  monitoring,  testing,  and 
management  practices  are  conducted: 

(1)  Hatchery  debris  (dead  germ 
hatching  eggs,  fluff,  and  meconium 
collected  by  sexors),  a  sample  of  the 
poults  that  died  within  10  days  after 
hatching,  or  both,  from  each  candidate 
breeding  flock  produced  by  a  primary 
breeder,  are  examined  bacteriologically 
at  an  authorized  laboratory  for 
Salmonella. 

(2)  The  poults  for  the  candidate 
breeding  flock  are  placed  in  a  building 
that  has  been  cleaned,  disinfected,  and 
examined  bacteriologically  for  the 
presence  of  Salmonella  by  an 
Authorized  Agent,  as  described  in 

9  147.12  of  this  chapter. 

(3)  Feed  for  tiu-keys  in  the  candidate 
breeding  flock  shall  meet  the  following 
requirements: 

(i)  All  feed  manufactured  in  pellet 
form  must  contain  a  minimum  moisture 
content  of  14.5  percent  and  must  have 
been  subjected  to  temperatures  of  190 
degrees  F.  or  above,  165  degrees  F.  for  at 
least  20  minutes,  or  184  degrees  F.  and 
70  lbs.  of  pressure  during  the 
manufacturing  process. 

(ii)  Initial  feed  (for  newborn  poults  to 
2  weeks  of  age)  shall  be  manufactured 
in  pellet  form,  either  with  no  animal 
protein  or  with  animal  protein  products 
produced  under  the  Animal  Protein 
Products  Industry/Education  Salmonella 
Reduction  Program.* 

.  (iii)  Succeeding  feed  (for  turkeys  2 
weeks  or  older)  shall  be  as  described  in 
(f)(3](ii)  of  this  section,  mash  that 
contains  no  animal  protein  products,  or 
mash  that  contains  an  animal  protein 
products  supplement  that  has  been 
manufactured  in  pellet  form  and 
crumbled. 

(4)  Environmental  samples  shall  be 
taken  by  an  Authorized  Agent,  as 
described  in  9  147.12  of  this  chapter, 
from  each  flock  at  12-20  weeks  of  age 
and  examined  bacteriologically  at  an 
authorized  laboratory  for  Salmonella. 


(5)  Owners  of  flocks  found  infected 
with  a  paratyphoid  Salmonella  may 
vaccinate  these  flocks  with  an 
autogenous  bacterin  with  a  potentiating 
agent.* 

(6)  Envirorunental  samples  shall  be 
taken  by  an  Authorized  Agent,  as 
described  in  9  147.12  of  this  chapter, 
from  each  flock  at  35-50  weeks  of  age 
and  from  each  molted  flock  at  midlay. 
and  examined  bacteriologically  at  an 
authorized  laboratory  for  Salmonella. 

(7)  Environmental  samples  shall  be 
taken,  by  an  Authorized  Agent  using  the 
procedures  described  in  9  147.12  of  this 
chapter,  from  the  laying  house  after  the 
flock  is  removed,  and  examined 
bacteriologically  at  an  authorized 
laboratory  for  Salmonella. 

(8)  Hatchery  debris  (dead  germ 
hatching  eggs,  fluff,  and  meconium 
collected  by  sexors),  a  sample  of  the 
poults  that  died  within  10  days  after 
hatching,  or  both  shall  be  cultured  from 
poults  produced  from  hatching  eggs  from 
each  flock,  as  a  means  of  evaluating  the 
effectiveness  of  the  control  procedures. 

9145.33    [Amended] 

11.  Paragraph  (c)(l)(ii)(A)  of  9  145.53 
is  amended  by  revising  the  phrase  "a 
random  sample  of  at  least"  to  read  "a 
random  sample  of  serum  or  egg  yolk 
from  at  least". 

PART  147— AUXILIARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

12.  The  authority  citation  for  Part  147 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  429:  7  CFR  2.17.  2.51. 
and  371.2(d). 

13.  The  introductory  text  of  paragraph 
(b)  of  9  147.6  is  amended  by  removing 
the  phrase  "additional  agglutination" 
and  inserting  "additional  culturing 
procedures,  and  agglutination". 

14.  Paragraph  (b)(5)  of  9  147.6  is 
revised  as  follows: 

9 147.6    Procedure  for  determining  the 
status  of  flocks  reacting  to  tests  for 
Mycoplasma  gallisepticum,  Mycopiasfna 
synovlae,  and  Mycoplasma  meieagridis. 

***** 

(b)  *  *  * 

(5)  If  HI  titers  of  1:80,  positive  enzyme- 
labeled  immunosorbent  assay  (EUSA) 
titers,  or  SPD  titers  of  1:10  or  higher  are 
found,  in  conjunction  with  any  of  the 
criteria  described  in  paragraph  (a)(1)  of 
this  section,  the  Official  State  Agency 
shall  presume  the  flock  to  be  infected.  If 
the  indicated  titers  are  found,  but  none 


*  Preparation  and  use  of  this  type  of  vaccine  may 
be  regulated  by  state  statutes. 
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of  the  criteria  described  in  paragraph 
(a)(1)  of  this  section  are  evident, 
tracheal  swabs  from  30  randomly 
selected  birds  shall  be  taken  prompdy 
and  cultured  individually  for 
Mycoplasma,  and  additional  tests 
conducted  in  accordance  with 
paragraph  (b)(6)  of  this  section  before 
final  determination  of  the  flock  status  is 
made. 

15.  Section  147.25  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  paragraph  to  read  as 
follows: 

iUlJtS    Fumigation. 

*  *  *  AHilS  disclaims  any  liability  in 
the  use  of  formaldehyde  for  failure  on 
the  part  of  the  user  to  adhere  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  standards  for 
formaldehyde  fumigation,  published  in 
the  Dec.  4. 1987.  Federal  Register  (52  FR 
46168,  Docket  Nos.  H-225,  225A.  and 
225B). 
*         •         *         •         * 

Done  in  Washington,  DC  this  30th  day  of 
May  1989. 
lamM  W.  GlossOT, 

Administrator,  Animal  and  Plant  Heaith 
Inspection  Service. 
[FR  Doc  89-13241  Filed  6-2-89:  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
10  CFR  Part  600 

Financial  Assistance  Rule*;  Tectinical 
Amendnents 

agency:  Department  of  Energy. 
ACnOft:  Final  rule,  technical 
amendments. 

summary:  The  Department  of  Energy 
(DOE)  today  amends  the  Financial 
Assistance  Rules,  10  CFR  Part  600.  to 
make  technical,  non-substantive 
corrections.  DOE  amended  these  rules 
three  times  in  1988  and  after  a  detailed 
review  of  them,  has  identified  a  number 
of  technical  errors  (typographical  errors, 
repetitions,  incorrect  citations,  and  the 
like]  which  warrant  correction. 
Correction  of  these  minor  errors  does 
not  involve  any  substantive  change. 
EFFfCnvc  OATI:  July  5. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Sharp,  Business  and 

Financial  Policy  Division  (MA-422). 

U.S.  Department  of  Energy.  1000 

Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-8192. 
Christopher  Smith,  Office  of  the 

Assistant  General  Counsel 


Procurement  and  Finance  (GC-34}. 
U.S.  Department  of  Energy, 
Washington,  DC  20585,  (202)  58&-1526. 

tUPKCMENTARY  INFORMATKM: 

I.  Introduction 

The  Department  of  Energy  (DOE)  is 
today  amending  the  Financial 
Assistance  Rules  (10  CFR  Part  600)  to 
make  non-substantive  changes  to 
correct  errors  appearing  in  it.  There 
were  three  signi^cant  amendments  to 
the  Rules  in  1988:  changes  to  the  way  in 
which  cooperative  agreements  are 
handled  (53  FR  5260,  February  22, 1988), 
adoption  of  the  A-102  Common  Rule  (53 
FR  8044,  March  11, 1988).  and  the 
establishment  of  procedures  for  dealing 
with  determinations  of  noncompetitive 
financial  assistance  and  justifications  of 
restricted  eligibility  (53  FR  12137,  April 
13, 1988).  These  changes  not  only 
involved  policy  issues,  but.  in  the  case 
of  the  common  rule,  a  substantial 
reorganization  of  the  Financial 
Assistance  Rules,  with  renumbering  of 
various  sections.  Inevitably,  errors 
appeared  in  the  text,  including 
typographical  mistakes,  repetitions,  and 
incorrect  references. 

n.  Changes  to  10  CFR  Fait  600 

Section  600.2  is  amended  by  deleting 
the  reference  to  0MB  Circular  A-102  in 
paragraph  (f)(i)  and  to  OMB  Circular  A- 
124  in  paragraph  (r)(iii).  Circular  A-102 
was  replaced  by  the  Common  Rule 
(adopted  by  DOE  as  Subpart  E  of  the 
Financial  Assistance  Rules)  and 
Circular  A-124  was  cancelled  in  March 
1987.  The  remaining  numbering  within 
the  subsection  is  changed  to  reflect  the 
deletions. 

Section  600.10  is  corrected  to  reinsert 
a  subsection  initially  included  in  the 
February  22  revision  and  inadvertently 
deleted  in  the  March  11  revision.  Section 
600.10(b)  is  corrected  to  remove  the 
reference  to  OMB  Circular  A-102. 
Attachment  M.  as  a  result  of  the 
adoption  of  the  Common  Rule. 

Section  600.14  is  amended  to  correct  a 
typographical  error  in  paragraph  (a)  and 
a  repetition  in  paragraph  (e). 

Section  600.20  is  amended  to  correct  a 
reference  in  paragraph  (c)  to  S  600.108. . 
This  section  was  redesignated  as 
S  600.32  in  the  March  11. 1988,  Common 
Rule. 

Section  600.28  is  amended  to  delete 
paragraph  (b)(4).  It  makes  reference  to 
S  600.27(g)  which  does  not  exist. 

Section  600.30  is  amended  to  clarify  a 
citation  in  paragraph  (a)(2). 

Section  600.102  is  amended  to 
eliminate  a  reference  to  OMB  Circular 
A-102  in  paragraph  (b)(1). 

Sections  600.104,  600.106.  and  600.108 
of  Subpart  B  of  the  Financial  Assistance 


Rules  are  designated  "Reserved" 
sections.  They  were  redesignated  as 
S  9  600.30.  600.31.  and  600.32, 
respecHvely,  in  DOFs  March  11. 1988, 
addendum  to  the  A-102  Common  Rule. 
There  are  sections  in  Subpart  B 
following  them. 

Section  600.114  is  amended  to  change 
a  reference  in  (b)(ii)  to  reflect  the 
redesignation  of  S  600.108  to  9  600.32  in 
the  March  11, 1988,  Federal  Register 
notice.  This  section  is  also  amended  to 
delete  the  duplicate  inclusion  of  (b)(iv). 

Section  600.119  is  amended  to  clarify 
that  the  applicable  section  for 
procurement  under  financial  assistance 
to  governmental  entities  is  contained  in 
9  600.436.  Subpart  E.  and  to  delete  a 
reference  to  9  800.19(b)(1).  which  has 
been  removed  from  the  rule. 

Section  600.207  is  amended  to  correct 
the  references  in  paragraphs  (b)  (7).  (8) 
and  (9)  from  9  600.118  to  9  600.33. 

Section  600.305  is  amended  to  replace 
the  reference  in  paragraph  (c)  to  A-102 
with  the  correct  citation  to  Subpart  E. 

Section  600.315  is  amended  to  replace 
the  reference  to  A-102  with  the  correct 
citation  to  Subpart  E. 

Section  600.402  is  amended  to  include 
the  addition  to  the  definition  of  "prior 
approval"  contained  in  the  March  11. 
1988,  final  rule.  It  is  also  amended  to 
replace,  in  the  definition  of  "supplies," 
the  word  "part"  with  the  word 
"subpart." 

Section  600.403  is  amended  to  replace 
"part"  with  "8ubpart"in  the  last  line  of 
paragraph  (a)(3)(i). 

ni.  Review  Under  Executive  Order  12291 

This  rule  was  reviewed  under 
Executive  Order  12291  (February  17, 
1981).  It  involves  only  technical  changes 
to  the  Financial  Assistance  Rules.  DOE 
has  concluded  that  it  is  thus  not  a 
"major  rule"  because  its  promulgation 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  accordance  with 
requirements  of  the  Executive  order,  this 
rulemaking  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
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L  96-354,  94  Stat.  1164,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities;  i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 
DOE  has  concluded  that  the  rule  will 
have  no  effect  on  small  entities.  DOE 
thus  certifies  that  this  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501,  et  seq.,  lor 
OMB's  implementing  regulations  at  5 
CFR  Part  1320. 

VI.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  these  wholly  technical  changes 
clearly  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq. 
(1976)),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  the  DOE  guidelines  (10  CFR 
Part  1021)  and,  therefore,  does  not 
require  an  environmental  impact 
statement  pursuant  to  NEPA. 

VII.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  E.O. 
12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  or 
implementing  a  regulation  or  rule. 

Today's  regulatory  amendments  will 
have  direct  effects  on  State  recipients  of 
financial  assistance,  but  those  direct 
effects  will  be  insubstantial  because 
they  involve  minor  technical  corrections 
to  existing  regulations.  Accordingly, 
DOE  has  concluded  that  preparation  of 
'  a  federalism  assessment  is  not 
warranted. 


vm.  Discussion  of  Comments  on 
Proposed  Rule 

A  proposed  rule  announcing  these 
changes  was  published  on  February  9, 
1989  (52  FR  6296)  with  comments  to  be 
submitted  by  March  13, 1989.  No  public 
comments  were  received.  One 
additional  correction  was  added  as  a 
result  of  a  comment  by  DOE  staff. 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy,  Copyrights,  Debarment  and 
Suspension,  Educational  institutions. 
Energy,  Grants/energy,  Hospitals, 
Indian  Tribal  governments.  Individuals, 
Inventions  and  patents,  Non-profit 
organizations.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 
Bertoo  J.  Roth, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  MangemenL 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  11,  Title  10 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  600-[AiyiENDED] 

a.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646.  Pub.  L  95-01. 
91  Stat.  599  (42  U.S.C.  7254  and  7256):  Pub.  L 
97-258,  96  Stat.  1003-1005  (31  U.S.C.  6301- 
6308). 

§600.2    [Amended] 

b.  Section  600.2  is  amended  by 
removing  paragraphs  (f)(1)  (i)  and  (iii) 
and  redesignating  (f)(l)(ii)  as  (f](l)(i)  and 
(f)(l)(iv)  through  (f)(l)(vii)  as  (f)(l)(ii) 
through  (n(l)(v). 

c.  Section  600.10  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (a)  as  paragraph  (b)  and 
revising  it,  and  by  adding  paragraph  (a) 
to  read  as  follows: 

§  600.10    Form  and  content  of  appHcation* 
and  preappUcatlons. 

(a)  General.  Applications  shall  be 
required  for  all  financial  assistance 
projects  or  programs.  Preapplications 
shall  be  required  for  all  construction, 
land  acquisition,  and  land  development 
projects  or  programs  for  which  the  need 
for  Federal  funding  exceeds  $100,000 
unless  the  cognizant  program  office 
makes  a  written  program  determination 
to  waive  the  preapplication  requirement. 

(b)  Forms.  Applications  or 
preapplications  shall  be  on  the  form  or 
in  the  format  and  in  the  number  of 
copies  specified  by  DOE  either  in  this 
part,  in  a  program  rule,  or  in  the 
applicable  solicitation,  and  must  include 
all  required  information.  For  State 


governments,  local  governments,  or 
Indian  tribal  governments,  applications 
shall  be  made  on  the  applicable  forms  in 
the  Standard  Form  424  (SF  424)  series. 
Such  apphcants  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  the  appUcation  or 
preapplication. 


§600.14    [AmwKtod] 

d.  Section  600.14(a)  is  amended  to 
change  "from"  in  the  first  sentence  to 
"for". 

§600.20    [AmendMl] 

e.-f.  Section  600.20(c)  is  amended  by 
revising  the  reference  to  "9  600.108"  to 
read  "9  600.32". 

§600.28    [AmendMl] 

g.  Section  600.28(b)  is  amended  by 
removing  paragraph  (b)(4). 

§600.30    [Amended] 

h.  Section  600.30(a)(2)  is  amended  by 
revising  the  reference  to  "9 1040.4"  to 
read  "10  CFR  1040.4". 

§600.102    [Amended] 

i.  Section  600.102(b)(1)  is  amended  to 
remove  the  words  "contained  in  OMB 
Circular  A-102,  as"  in  the  second 
sentence. 

§600.114    [Amended] 

j.  Section  600.114(b)(l)(ii)  is  amended 
by  revising  the  reference  to 
"§  600.108(d)"  to  read  "9  600.32(d)". 

k.  Section  600.114(b){l)(iv)  is  amended 
by  removing  the  second  version  of  this 
duplicated  paragraph. 

1.  Section  600.119  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)(2)(i)  to 
read  as  follows: 

§  600.1 19    Procurement  under  grants  and 
subgrants. 

(a)  *  *  * 

(1)  This  section  does  not  apply  to 
procurements  covered  by  9  600.436, 
Subpart  E. 

***** 

(c)  *  *  * 

(2)  *  •  * 

(i)  If  DOE  or  the  grantee  determines, 
on  the  basis  of  a  review  in  accordance 
with  9  600.104  or  9  600.105,  that  the 
grantee's  or  subgrantee's  procurement 
procedures  or  operations  do  not  comply 
with  one  or  more  of  the  applicable 
procurement  system  standards;  or 


§600.207    [Amended] 

m.  Section  600.207(b)  (7),  (8)  and 
{9)(iii)  are  amended  to  revise  the 
reference  to  "9600.118"  to  read 
"§600.33". 
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1600306    [AmwKlwl] 

n.  In  1 000.305.  paragraph  (b)(2Kii)  is 
amended  by  designating  (c)  as  (C).  and 
newly  designated  paragraph  (bj(2)(ii)(C) 
is  amended  to  revise  the  reference  to 
"Attachment  F  of  Circular  A-102. 
'Uniform  requirements  for  grants  to 
State  and  local  governments' "  to  read 
"8  600.424  of  Subpart  E". 

9600.31S    OcfinMona. 

o.  Section  600.315  is  amended  to 
revise  the  reference  to  "Attachment  O  of 
Circular  A-102,  'Uniform  requirements 
for  grants  to  State  and  local 
governments.'  as  implemented  by 
§  600.119  of  this  part"  to  read  "S  600.436 
of  Subpart  E". 

p.  Section  600.402  is  amended  to 
revise  the  definition  of  "prior  approval" 
and  "supplies"  as  follows: 

9600.402    DefMtlcra. 

***** 

"Prior  approval"  means 
documentation  evidencing  consent  prior 
to  incurring  specific  cost.  For  the 
Department  of  Energy,  this  must  be 
signed  by  a  Contracting  Officer. 
***** 

"Supplies"  means  all  tangible 
personal  property  other  than 
"equipment"  as  defined  in  this  subpart. 

§600403    [AiiMndcd] 

q.  Section  600.403(a)(3)(i)  is  amended 
by  revising  the  reference  to  "part"  to 
read  "subpart". 

[FR  Doa  80-13168  Filed  6-5-89;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  122 
[R«v.4,Aindt4] 

Buaineaa  Loana;  Export  Loana 

agency:  Small  Business  Administration. 
action:  Final  rule. 


:  Title  VIII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
Pub.  L  100-418  (102  Stat.  1107).  enacted 
August  23, 1988  (1988  legislation), 
amends  the  Small  Business  Act  (15 
U.S.C.  636)  with  respect  to  export  loans. 
This  final  rule  implements  the 
amendments  relating  to  the  provisions 
affecting  such  export  loans. 
EFFECTIVE  DATE  This  rule  is  effective 
June  5, 1989. 
FOM  FUfrfHCR  INFORMATION  CONTACT: 

Charles  R.  Hertzberg,  Deputy  Associate 
Administrator  for  Finance  and 
Investment.  Small  Business 
Administration.  1441  L  Street.  ^fW.. 


Washington.  DC  20416,  telephone  (202) 

653-8574. 

SUPPLCMENTAIIY  INFORMATION:  On 

December  27. 1988,  the  Small  Business 
Administration  (S&A)  published 
proposed  regulations  in  the  Federal 
Renter  (53  FR  52187)  to  implement  the 
1988  legislation.  Two  commenters 
responded.  Their  comments  will  be 
discussed  in  place.  SBA  presently  is 
authorized  to  guaranty  an  export 
revolving  line  of  credit  loan  (ERLC)  not 
to  exceed  eighteen  months  in  order  to 
enable  the  borrower  to  utilize  pre-export 
flnancing  or  to  develop  foreign  markets. 
Under  the  1988  legislation,  an  applicant 
small  concern  may  be,  but  is  not 
required  to  be,  a  small  business  export 
trading  company  or  a  small  business 
export  management  company.  This  Hnal 
amendment  of  S  122.54-2  of  SBA 
regulations  reflects  this  provision  and  in 
subsection  (b)  thereof  it  defines  these 
entities.  Both  types  of  companies 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  in  exporting  but  which 
have  limited  or  no  experience  in  selUng 
abroad. 

Section  122.54-3  is  the  same  as 
present  S  122.54-3  with  respect  to  the 
use  of  proceeds,  namely  that  proceeds 
can  be  used  only  to  penetrate  or  develop 
a  foreign  market  and/or  to  finance  labor 
and  materials  for  pre-export  production. 
One  commenter  stated  that  the  use  of 
proceeds  was  too  limited  in  its  reference 
to  pre-export  production,  and  that  there 
should  be  some  mention  of  accounts 
receivable.  SBA  considers  the  comment 
well-founded:  so  it  is  adding  a  statement 
that  the  ERLC  balance  can  remain 
outstanding  until  the  insured  accounts 
receivable  or  letters  of  credit  are 
collected.  New  language  was  added  to 
section  7(a)(14)  of  the  Small  Business 
Act  concerning  the  use  of  proceeds, 
namely  that  SBA,  in  considering  these 
ERLC  loans,  is  to  give  weight  to  export- 
related  benefits.  The  Agency  decided 
not  to  include  such  language  in  the  final 
regulation  because  of  an  explanatory 
statement  in  H.R.  Rep.  No.  38, 100th 
Cong.,  1st  Sess.,  at  p.  32  (1987),  that  such 
statutory  provision  "is  not  intended  to 
be  read  as  a  limitation  on  the  existing 
mandate  regarding  export  financing,  but 
is  intended  to  consider  favorably  those 
applications  with  export  benefits  which 
also  meet  other  criteria  which  the 
Administration  is  required  to  consider." 

Section  122.54-4.  relating  to  fees, 
restates  present  §  122.54-4.  Thus,  a 
lender  could  continue  to  charge  the 
borrower  of  an  ERLC  loan  a 
commitment  fee  equal  to  one-foiulh  of 
one  percent  of  the  loan  or  $200, 
whichever  is  greater.  Section  122.54-5. 


relating  to  collateral,  restates  present 
{ 122.54-5.  The  only  collateral 
acceptable  continues  to  be  that  located 
in  the  United  States,  its  territories  and 
possessions.  A  commenter  stated  that 
the  regulation  should  specifically  allow 
export  receivables  as  eligible  collateral. 
The  SBA  interpretation  of  the  law  is  that 
the  program  is  not  intended  to  take  on  a 
foreign  risk.  Only  a  domestic  risk  is 
acceptable.  However,  insured  accounts 
receivable  and  letters  of  credit  are 
eligible  forms  of  collateral  since  the 
foreign  risk  is  thereby  replaced  by 
dependence  upon  a  domestic  insurance 
company  or  lender.  In  any  event,  while 
the  ERLC  balance  can  remain 
outstanding  until  the  insured  accounts 
receivable  or  letters  of  credit  are 
collected,  the  ERLC  loan  must  terminate 
at  the  end  of  the  statutory  18  months. 

Section  122.54-6,  relating  to  loan 
conditions,  is  the  same  as  the  existing 
regulation.  One  of  the  comments  was 
that  cash  flow  projections  and  monthly 
reports  should  be  left  to  local  SBA 
offices  and  that  other  documentation 
should  be  allowed,  such  as  annual 
renewals.  SBA  is  not  changing  the 
regulation  based  on  these  comments 
because  cash  flow  projections  have 
always  been  a  part  of  SBA's  short-term 
loan  projections  in  order  to  estimate  the 
inflow  and  outflow  of  funds.  This  is 
necessary  in  order  to  establish  the 
amount  of  financing  needed.  Monthly 
reports  are  required  in  order  to  promote 
prudent  servicing  by  the  lender.  With 
respect  to  allowing  annual  renewals 
instead  of  filing  a  new  application,  SBA 
beheves  any  timesaving  to  the  borrower 
would  be  minimal.  Updated  financial 
information  required  by  a  new 
apphcation  is  essential  to  determine  . 
whether  the  risk  to  the  lender  is 
reasonable. 

The  1988  legislation  added  a  new 
subsection  16  to  section  7(a)  of  the  Small 
Business  Act.  This  final  rule  adds  new 
55 122.57  through  122.57-5  to  SBA 
regulations  to  reflect  a  new  category  of 
international  trade  loans.  Section 
122.57-1  provides  that  the  Agency  could 
assist  an  eligible  small  business  concern 
in  an  industry  engaged  in  or  adversely 
affected  by  international  trade.  The 
purpose  of  such  guaranteed  financing 
would  be  for  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
or  services  involved  in  international 
trade.  SBA,  in  each  case,  is  required  to 
determine  whether  the  upgrading  of  the 
plant  or  equipment  would  allow  the 
applicant  to  improve  its  competitive 
position.  If  the  loan  would  be  made  by  a 
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Preferred  Lender  pursuant  to  Part  120. 
Subpart  D  of  these  regulations  (13  CFR 
Part  120).  the  Preferred  Lender  would  be 
required  to  make  such  a  determination. 

Section  122.57-2  provides  that,  in 
addition  to  meeting  the  eligibility 
criteria  applicable  to  all  loans  made 
under  section  7(a)  of  the  Small  Business 
Act,  the  applicant  has  to  show  that 
either  (1)  it  is  in  a  position  to 
significantly  expand  existing  export 
markets  or  to  develop  new  export 
markets,  or  (2)  it  is  adversely  affected 
by  import  competition  because  it  (i)  is 
confronting  increased  direct  competition 
with  foreign  firms  in  the  relevant  market 
and  (ii)  can  demonstrate  injury 
attributable  to  such  competition.  To 
show  import  competition  the  applicant 
must  establish  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 


contributed  importantly  to  a  decline  in 
its  competitive  position.  To  show  that 
SBA  assistance  would  help  export 
promotion,  the  applicant  would  have  to 
submit  a  business  plan  which  identifies 
the  amount  of  expected  sales  abroad 
and  which  provides  information — such 
as  an  export  marketing  analysis  and 
plan — to  reasonably  support  projected 
export  sales. 

Section  122.57-3  states  that  the  SBA 
guaranteed  portion  of  a  loan  guaranteed 
under  subsection  7(a)(16)  of  the  Small 
Business  Act  could  not  exceed 
$1,000,000  for  facilities  or  equipment.  In 
addition,  a  borrower  would  be  eligible 
for  SBA  financing  not  to  exceed  $250,000 
to  be  used  solely  for  working  capital, 
supplies  or  an  ERLC  loan.  Further,  this 
section  makes  clear  that  the  aggregate 
amount  of  $1,250,000  available  from  the 
business  loan  and  investment  fund 


(BUF)  would  be  reduced  by  any  other 
financing  from  SBA  pursuant  to  section 
7(a)  of  the  Small  Business  Act  (Act). 
Thus,  if  the  outstanding  balance  of  the 
SBA  guaranteed  portion  of  a  section  7(a) 
loan  for  facilities  and  equipment  (F&E) 
is  $200,000,  applicant  would  be  eligible 
under  5 122.57  for  $800,000  for  F&E.  plus 
$250,000  for  working  capital  (WC).  If  the 
outstanding  balance  of  the  SBA 
guaranteed  portion  of  a  section  7(a)  loan 
for  F&E  is  $500,000  and  $250,000  for  WC. 
it  would  be  eligible  under  5  122.57  for 
only  $500,000  in  F&E  and  no  additional 
financing  for  WC.  In  both  cases 
presented,  the  aggregate  SBA 
guaranteed  portion  financing  under 
section  7(a)  of  the  Act  could  not  exceed 
$1,250,000.  Examples  of  this  rule  are 
reflected  in  the  following  chart: 


Oulstendlng  SBA  portion  of  prior  linancing  under  Section  7(a)  oi  the  Act 

Section  7(aH16)  eligibility 

Aggregate  from  Bl  IF 

F+E 

WC 

F+E 

WC 

-O- 

200.000 

1.000.000 

50.000 

1.250.000 

— 0 — 

300.000 

950.000 

— 0 — 

1.250.000 

— 0 — 

750.000 

500.000 

— 0 — 

1.250.000 

200.000 

_o 

800,000 

250.000 

1.250.000 

200.000 

200.000 

BOO.OOO 

50.000 

1.250.000 

500.000 

250.000 

500,000 

— 0— 

1.250.000 

750.000 

-^ 

250.000 

250.000 

1.250.000 

Section  122.57-4  provides  that  the 
only  acceptable  security  would  be 
collateral  located  in  the  United  States, 
its  territories  and  possessions.  The  1988 
legislation  requires  that  the  lender  of 
international  trade  loans  under 
subsection  7(a)(16)  of  the  Small  Business 
Act  must  obtain  a  first  lien  position  or 
first  mortgage  on  the  property  or 
equipment  financed.  This  section  of  the 
regulations  reflects  this  statutory 
requirement. 

Section  122.57-5  reflects  the  statutory 
provision  that  a  lender  making  a  loan 
under  this  section  would  have  to  sell  the 
guaranteed  portion  in  the  secondary 
market  within  180  days  of  the  date  when 
full  disbursement  is  completed.  If  the 
sale  is  not  made  within  such  time  frame, 
the  SBA  guaranty  would  terminate 
without  further  action  or  notice  by  SBA. 
A  commenter  objected  to  the  required 
sale,  but  since  this  is  a  statutory 
requirement,  SBA  has  to  implement  that 
provision. 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  rule  does  not 
constitute  a  major  rule  for  the  purposes 
of  Executive  Order  12291,  since  the 


change  is  not  likely  to  result  in  an 
annual  e^ect  on  the  economy  of  $100 
million  or  more. 

This  final  rule  would  impose 
additional  reporting  or  recordkeeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35.  Section  122.57-2(c)  requires 
the  applicant  to  submiit  a  business  plan 
which  identifies  the  amount  of  expected 
sales  abroad  and  which  provides 
information  to  reasonably  support 
projected  export  sales. 

This  rule  would  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Fart  122 

Loan  Programs/Business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6)),  SBA  hereby 
amends  part  122,  Chapter  I,  Titie  13, 
Code  of  Federal  Regulations,  as  follows: 

1.  The  Table  of  Contents  at  the 
beginning  of  part  122,  in  Subpart  B,  is 
amended  by  adding  new  55  122.57 
through  122.57-5  as  follows: 

Op— 

122.57    International  trade  loans  under 

section  7(a)(16)  of  the  Act. 
122.57-1    Policy. 


Sec. 

122.57-2    Eligibility. 

122.57-3    Amount  and  percentage  of  loan 

guaranty. 
122.57-4    Collateral  and  lien  position. 
122.57-5    Sale  in  secondary  market. 

2.  The  authority  citation  of  Part  122 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636(a). 

3.  Sections  122.54, 122.54-1. 122.54-Z 
122.54-3, 122.54-4, 122-54-5,  and  122.54- 
6  are  revised  to  read  as  follows: 

§122.54    Export  revoMrtg  Hne  of  credN 
loans  under  Section  7(aK14)  of  ttie  Act 

§122.54-1    Policy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  pre-export  financing  and  for 
export  purposes  in  order  to  develop 
foreign  markets.  No  such  loan  shall  be 
made  for  a  period  which  exceeds 
eighteen  months. 

§122.54-2    Eligit>iHty. 

(a)  General.  An  applicant  for  an 
Export  Revolving  Line  of  Credit  (ERLC) 
loan  under  this  subsection,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  loans  made  under  the 
authority  of  section  7(a)  of  the  Act,  15 
U.S.C.  636(a).  shall  have  been  in 
operation  for  at  least  12  full  months 
prior  to  filing  an  application.  An 
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applicant  small  business  concern  may 
be,  but  is  not  required  to  be,  a  small 
business  export  trading  company  or  a 
small  business  export  management 
company.  This  12-month  requirement 
may  be  waived  by  the  appropriate  SBA 
regional  office  if  the  management  of  the 
applicant  has  sufficient  export  trade 
experience  or  other  management  ability 
to  warrant  an  exception  to  the  general 
rule.  Waivers  can  be  made  only  by 
regional  office  officials  who  have 
delegated  authority  to  approve  ERLC 
loans. 

(b)  Definitions.  An  export  trading 
company  and  an  export  management 
company  are  independent  firms  which 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  in  exporting  but  have 
limited  or  no  experience  in  selling 
abroad. 

{122.54-3    Um  Of  proCMds. 

Proceeds  of  an  ERLC  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and/or  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  advice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  related  to 
developing  or  penetrating  a  foreign 
market.  The  cost  of  acquiring  or  renting 
office  or  commercial  space  in  a  foreign 
country,  equipping  such  an  office,  or 
wages  for  a  staff  in  such  an  office  are 
examples  of  ineligible  uses  of  proceeds. 
The  ERLC  balance  may  remain 
outstanding  until  the  insured  accounts 
receivable  or  letters  of  credit  are 
collected. 


9122.54-4 

In  addition  to  other  allowable  fees 
(see  S  120.104-2  of  this  Chapter),  the 
participant  in  an  ERLC  loan  may  charge 
the  borrower  a  commitment  fee  equal  to 
one-fourth  ( ^4)  of  one  (1)  percent  of  the 
loan  or  S200,  whichever  is  greater.  This 
fee  shall  not  be  charged  until  the  SBA 
has  approved  the  lender's  request  for 
guaranty. 

§12254-5    CoNataraL 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  these  loans. 

912294-6    Additional  loan  condniona. 

(a)  Cash  flow  projection.  All  ERLC 
loan  applications  shall  include  a 
projected  cash  flow  chart  for  the  term  of 
the  loan  that  supports  the  need  for  the 
funds  and  that  evidences  repayment 


ability.  The  projection  must  cover  the 
applicant's  total  operation  and  clearly 
identify  the  intended  use(s)  of  the  loan 
proceeds  and  source(s)  or  repayment. 

(b)  Monthly  progress  reports.  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  Lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 

3.  Sections  122.57. 122.57-1. 122.57-2. 
122.57-3, 122.57-4,  and  122.57-5  are 
added  to  read  as  follows: 

(122.57    Mwnatlonal  Trad*  Loan*  Undw 
SMtlon  7(aN16)  of  llw  Act 

9122^-1    PoNcy. 

The  Act  authorizes  assistance  to  an 
eligible  small  business  concern  in  an 
industry  engaged  in  or  adversely 
affected  by  international  trade  for  the 
financing  of  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
and  services  involved  in  international 
trade.  For  each  loan  request  approved 
by  the  Agency,  the  SBA  must  make  a 
determination  that  the  upgrading  of  the 
plant  or  equipment  will  allow  the 
applicant  to  improve  its  competitive 
position.  If  the  loan  is  made  under  the 
Preferred  Lender  Program  (PLP)  (Part 
120,  Subpart  D  of  these  requlations),  the 
PLP  Lender  must  make  such  a 
determination. 

9122.J7-2    ENgttiNHy. 

(a)  General.  An  applicant,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  section  7(a)  loans,  is 
eligible  if  it  can  establish  that  it  is 

(1)  In  a  position  to  significantly 
expand  existing  export  markets  or  to 
develop  new  export  markets  or 

(2)  Adversely  affected  by  import 
competition  because  it  is  confronting 
increased  direct  competition  with 
foreign  firms  in  the  relevant  market  and 
it  can  demonstrate  injury  attributable  to 
such  competition. 

(b)  Import  Competition.  An  applicant, 
by  narrative  explanation  submitted  in 
writing  with  its  loan  application,  must 
establish  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 
contributed  importanUy  to  a  decline  in 
its  competitive  position.  In  addition,  an 
applicant  must  establish  that  an 
upgrading  of  plant  and/or  equipment  is 
likely  to  help  to  improve  its  competitive 
position  with  respect  to  foreign 
competition. 

(c)  Export  Promotion.  In  order  for  the 


applicant  to  show  that  SBA  financial 
assistance  is  likely  to  significantly 
expand  the  applicant's  export  markets 
or  to  develop  new  export  markets  for 
the  applicant,  it  must  prepare  and 
submit  a  business  plan  which  identifies 
the  amount  of  expected  sales  abroad 
and  which  provides  information  to 
reasonably  support  projected  export 
sales. 

9 122.57-3    Amount  and  parcantag*  of 
loan  guaranty. 

A  guaranty  commitment  made  by  SBA 
pursuant  to  section  7(a)(16)  of  the  Act 
shall  not  exceed  85  percent  of  the 
amoimt  of  the  loan.  Such  guaranty 
commitment  by  SBA  shall  not  exceed 
$1,000,000  of  guaranty  authority  for 
financing  of  facilities  or  equipment.  This 
is  in  addition  to  any  other  SBA  financing 
made  available  to  the  same  applicant 
solely  for  working  capital,  supplies,  or 
ERLC  purposes  in  an  amount  not  to 
exceed  $250,000.  The  aggregate  amount 
of  $1,250,000  available  from  the  business 
loan  and  investment  fund  under  this 
subsection  shall  be  reduced  by  any 
other  financing  from  SBA  pursuant  to 
section  7(a)  of  the  Act. 

9122.57-4    CoNataral  and  Hen  position. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  a  loan  made  under  subsection 
7(a)(16)  of  the  Act.  The  Lender  must  take 
a  first  lien  position  or  first  mortgage  on 
the  property  or  equipment  financed 
under  this  section.  'This  is  in  addition  to 
any  other  collateral  security  position 
which  SBA  may  require. 

122.57-5    Sal*  in  aecondaty  marlcet 

Any  Financial  Institution  making  a 
loan  under  this  section  must  agree  to 
sell  the  guaranteed  portion  in  the 
secondary  market  within  180  days  of  the 
date  when  full  disbursement  is 
completed  (see  Subparts  G  and  H,  Part 
120  of  these  regulations).  If  the  Financial 
Institution  does  not  sell  within  this 
statutory  time  frame,  the  SBA  guaranty 
shall  terminate  without  further  action  or 
notice  by  SBA. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.012.  Small  Business  Loans) 

Dated:  April  12, 1969. 

fames  Abdnor, 

Administrator. 

(FR  Doc.  89-13221  Tiled  8-2-8f^  8:45  am) 

MLUNO  COOC  «>3S-01-M 


Federal  Register  /  Vol.  54.  No.  106  /  Monday,  June  5.  1989  /  Rules  and  Regulations  23963 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Ralaaa*  No.  34-26870;  FHe  No.  S7-25-97] 

Multiple  Trading  of  Standardized 
Options 

agency:  Securities  and  Exchange 
Commission. 

action:  Final  rule. 

summary:  The  Commission  announces 
the  adoption  of  Rule  19c-5  under  the 
Securities  Exchange  Act  of  1934,  which 
rule  amends  the  rules  of  national 
securities  exchanges  ("exchanges") 
governing  the  listing  and  trading  of 
standardized  options.  The  Rule  provides 
that,  as  of  January  22. 1990,  no  rule, 
stated  policy,  practice,  or  interpretation 
of  an  options  exchange  shall  restrict  the 
listing  of  any  new  stock  options  class  to 
a  sin^e  exchange.  In  addition,  effective 
January  21. 1991,  but  not  before,  Rule 
19c-5  amends  exchange  rules  to  prohibit 
any  exchange  from  limiting  by  any 
means  its  ability  to  fist  any  stock 
options  class  because  that  options  class 
is  listed  on  another  exchange.  The  Rule 
also  contains  a  phased-in 
implementation  schedule.  Specifically, 
commencing  January  22, 1990.  an  options 
exchange  may  list  up  to  ten  classes  of 
standardized  put  and  call  options 
overlying  exchange-listed  stocks  that 
were  also  listed  on  another  options 
exchange  on  or  before  January  22. 1990. 

EFFECTIVE  date:  January  22. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Gira,  Attorney,  Branch  of 
National  Market  System  Regulation, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission 
(Mail  Stop  5-1),  450  Fifth  Street,  NW.. 
Washington,  DC  20549,  at  202/272-2827. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction  and  Background 

The  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
announces  the  adoption  of  Rule  19c-5 
under  the  Securities  Exchange  Act  of 
1934  ("Act").»  As  of  January  22. 1990,  the 
effective  date  of  this  Rule,  all  national 
securities  exchanges  that  provide  a 
market  for  trading  standardized  put  or 
call  options  ("options  exchanges")  are 
prohibited  from  restricting  the  listing  of 
any  new  stock  options  class  to  a  single 
exchange.  In  addition,  the  Rule  provides 
that  on  January  21, 1991,  no  options 
exchange  may  have  a  rule  that  limits  its 
ability  to  list  any  stock  options  class 


because  that  options  class  is  listed  on 
another  options  exchange. 

Rule  19C-5  also  provides  a  substantial 
phase-in  period  to  reduce  market 
structure  and  operational  concerns. 
Specifically,  the  Rule  does  not  take 
effect  for  almost  eight  months,  until 
January  22, 1990.  Commencing  January 
22, 1990.  no  options  exchange  can  limit 
its  ability  to  list  at  any  one  time  up  to 
ten  standardized  stock  option  classes 
overlying  exchange-listed  stocks  that 
were  also  listed  on  another  options 
exchange  on  or  before  January  22, 1990.' 
Further,  as  of  January  22, 1990,  no 
options  exchange  may  limit  its  ability  to 
list  any  standardized  options  class  first 
listed  on  another  options  exchange  on  or 
after  January  22, 1990,  because  that 
options  class  is  listed  on  another  options 
exchange.  The  Rule,  however,  would  not 
restrict  an  options  exchange's  authority 
to  choose,  as  a  business  matter,  not  to 
trade  options  already  listed  on  another 
exchange. 

The  Commission  proposed  the 
adoption  of  a  multiple  trading  '  rule  in  a 
release  issued  on  June  18, 1987, 
announcing  the  commencement  of  a   _ 
proceeding  pursuant  to  Section  19(c)  *  of 
the  Act  to  consider  whether  to  (1)  adopt 
a  policy  permitting  multiple  market 
trading  of  standardized  options  on 
exchange-listed  securities,  and/or  (2) 
adopt  a  rule  amending  the  rules  of 
national  securities  exchanges  that 
provide  a  market  in  standardized 
options  to  remove  restrictions  on  the 
multiple  trading  of  options  on  exchange- 
listed  securities.^  In  connection  with  this 
proceeding  the  Commission  solicited 
comment  on  proposed  Rule  19c-5  and 
held  public  hearings  on  February  11, 
1988,  to  receive  testimony  from 
interested  persons." 


'  15  U.S.C.  7Ba  el  seq..  at  amended. 


■  These  ten  classes  would  be  in  addition  to  any 
option  on  an  exchange-listed  stock  that  was 
allowed  to  be  traded  on  more  than  one  options 
exchange  as  of  the  effective  date  of  this  Rule  {e.g., 
options  on  Disney  Productions.  Xerox,  and  National 
Semiconductor).  Thus,  the  ten  additional  classes 
would  consist  of  options  on  individual,  exchange- 
listed  equity  securities  that  have  been  assigned  to 
trading  on  a  single  exchange  since  1980  pursuant  to 
the  Allocation  Plan.  See  discussion  infm  at  note  86 
and  accompanying  text. 

'  Multiple  trading  is  the  trading  of  standardized 
options  with  the  same  underlying  security  on  more 
than  one  options  exchange. 

« 15  U.S.C.  788(c)(19e2). 

*  See  Securities  Exchange  Act  Release  No.  24613 
(June  1&  1987).  52  FR  23S49  ("Proposal  Release"). 
The  Commission  today  is  adopting  a  rule  that 
subsumes  the  pre  posed  policy,  as  well  as  the 
proposed  rule. 

*  A  copy  of  the  hearing  transcript,  together  with 
all  comment  letters  received  in  connection  with  this 
proceeding,  is  available  in  the  Public  Reference 
Room  at  the  Commission's  home  ofTice  in 
Washington.  DC.  See  File  No.  S7-25-B7. 


The  Commission's  proposed  rule  was 
announced  after  more  than  a  ten-year 
period  during  which  the  multiple  trading 
of  standardized  options  overlying 
exchange-listed  securities  was  limited  to 
relatively  few  options  classes.  Between 
the  commencement  of  multiple  trading 
on  standardized  options  in  1976  and 
mid-1977,  when  the  options  exchanges 
agreed  voluntarily  to  suspend  further 
expansion  of  the  options  markets,  only 
22  options  classes  were  multiply- 
traded.''  Upon  the  termination  of  this 
options  moratorium  in  1980,  the 
Commission  precluded  an  immediate 
expansion  in  the  number  of  multiply 
traded  options  based  upon  its  finding 
that,  while  multiple  trading  could, 
"under  appropriate  circumstances,"  " 
benefit  options  investors,  it  raised  a 
number  of  concerns.  Among  these 
concerns  were:  (1)  Market  fragmentation 
(i.e.,  the  failure  of  the  prices  in  any  one 
market  to  reflect  all  the  buying  and 
selling  interest  in  a  security);  (2)  member 
firm  order  routing  practices  that  were 
automatically  directing  order  flow  to  the 
market  exhibiting  the  greatest  volume, 
regardless  of  whether  or  not  that 
exchange  was  offering  the  best 
execution  for  each  order  so  routed;  and 
(3)  the  potential  negative  impact  on  the 
financial  position  of  regional  exchanges, 
which  were  dependent  on  revenues  from 
their  options  trading  programs.  In  light 
of  these  concerns,  the  Commission 
deferred  making  a  decision  regarding 
the  expansion  of  multiple  trading  until 
the  exchanges  could  undertake  a  study 
of  the  feasibility  of  developing  market 
integration  facilities  similar  to  those 
developed  for  stock  trading.* 

In  conjunction  with  its  determination 
to  defer  expansion  of  multiple  trading, 
the  Commission  requested  the  options 
exchanges  to  develop  a  fair  means  for 
allocating  options  then  not  listed  on  any 
exchange.  The  exchanges'  plan,  termed 
the  "Allocation  Plan,"  and  approved  by 
the  Commission  in  1980,*°  permitted  the 


'  In  1977.  the  self-regulatory  organizations 
("SROs")  agreed  to  halt  expansion  of  standardized 
options  trading  in  conjunction  with  the 
commencement  of  a  Commission  staff  investigation 
into  trading  practices  of  the  options  maricets.  At  the 
time  of  the  moratorium's  commencement  the 
number  of  multiply-traded  classes  had  declined  to 
fifteen.  See  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong..  1st  Sess..  800-04  (Comm. 
Print  96-IFC3,  December  22. 1978)  ( "Options  Study 
Report"). 

•  Securities  Exchange  Act  Release  No.  16701 
(March  28. 1980).  45  FR  2142&  21431  ("Moratorium 
'Termination  Release"). 

*  The  Commission  envisioned  that  a  market 
integration  system  would  provide  a  prompt  and 
efficient  means  of  sending  and  receiving  orders  to 
purchase  or  sell  multiply-traded  options  among 
options  markets.  Id  at  21431. 

">  See  Securities  Exchange  Act  Release  No.  16863 
(May  3a  1980).  45  FR  3792& 
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options  exchanges  thereafter  to  list  new 
options  for  which  they  would  be  the  sole 
market,  and  to  remain  the  sole  market 
for  existing  options  which  were  not 
multiple  traded  at  that  time. 

Following  adoption  of  the  Allocation 
Plan,  the  SROs  submitted  a  report  to  the 
Commission  that  concluded  that  the 
development  of  options  market 
integration  facilities,  particularly  a  limit 
order  exposure  system  > '  suggested  by 
the  Commission,  was  not  feasible  at  that 
time. ' '  Thereafter,  the  SROs  made  no 
substantial  efforts  to  develop  any 
market  integration  facilities.  As  a  result, 
options  on  exchange-listed  equity 
securities  continued  to  be  listed  for 
trading  pursuant  to  the  Allocation  Plan. 

Despite  the  absence  of  options  market 
integration  facilities,  the  Commission 
permitted  multiple-trading  of  new 
options  products  approved  for  trading 
subsequent  to  the  termination  of  the 
options  moratorium.  In  approving  these 
new  products,  the  Commission  took  the 
position  that  competitive  market  forces 
should  be  allowed  to  shape  the  structiire 
of  the  options  markets  to  the  maximum 
extent  possible.**  and  that  multiple 
trading  could  benefit  the  mariiet  for 
thesp  products  through  enhanced  price 
competition,  improvements  in  exchange 
services,  and  innovation  in  contract 
design.'*  Based  largely  upon  these 
rationales,'*  the  Commission  approved 


>  >  The  CommiMion  «nvitiofi«d  that  a  limit  order 
expotura  tyitem  would  provide  for  ilmultaneoua 
reprcienlation  of  public  limit  orden  from  all  option* 
eKchangea  and  provide  lk>or  partidpanta  on  thoee 
cxchanfea  with  aocaaa  to  thoee  pubbc  limit  orders. 
Id. 

'*  Interim  Report  of  the  Americaa  Pacific,  and 
Philadelphia  Stock  Bxchanget  and  the  Chicago 
Board  Optiona  Exchange  in  Reaponse  to  Releaae 
No.  34-16701  (January  &  ISTi ).  «wa/>o 
SupplemenUry  Report  of  tlie  American.  Pacific,  and 
Philadelphia  Stodi  Bxchaasae  aad  the  Chicago 
Board  Option*  Bxchanse  in  Raaponae  to  Releate 
No.  34-16701  (September  1. 1881)  C^pplementary 
Ta*k  Force  Report"). 

"See  Secuntiea  Exchange  Act  Releaae  No.  18297 
(December  2. 1981).  46  FR  fl037S.  60377-78. 

■«  See.  ej..  SecuriUe*  Exchanfe  Act  Releaae  No. 
23026  (May  a.  1986).  80  PR  20SM.  20330-31 
(<ipproving  in  prindpia  propoeala  by  the  National 
Aaaociation  of  Securitie*  Dealera.  bic  ("NASD"), 
option*  exchange*,  and  New  York  Stock  Exchange 
("NYSE")  to  trade  oiMiona  on  ov*r-the<onnter 
("OTC)  (tocki)  ("OTC  Approval  Releece"). 

'*  The  CommiMion  *l*o  took  into  account  the  fact 
that,  because  the  option*  at  i««ue  were  not  yet  liated 
on  any  exchange,  no  exchange  had  inve*ted  capital 
In  de\-eloping  a  market  for  the*e  product*  on  the 
ba*i*  of  enioying  an  exclutive  franchl*e.  and 
accordingly  that  there  wai  no  three!  that  multiple 
trading  would  negatively  affect  the  exitting  market 
itructure.  Id.  at  20328  n.  178.  The  Conuniiiion 
cautioned,  however,  that  it  did  not  Interpret  the  Act 
a*  charging  it  with  a  re*pon*ibility  to  en*ure  the 
continued  viability  of  a  particular  marketplace  or 
participant.  See.  e.g..  id.  at  20331. 


multiple  trading  for  options  on  stock 
indexes,"  Treasury  securities,'''  foreign 
currencies,'*  and  OTC  stocks." 

In  November  1986,  the  Commission 
published  two  staff  studies  that 
attempted  to  measure  the  cost  savings  to 
investors  arising  from  the  multiple 
trading  of  options  on  OTC  stocks.*** 
Both  Staff  Studies  found  that  the 
spreads  between  the  bid  and  the  offer 
for  options  subject  to  multiple  trading 
were  significantly  narrower  than  the 
spreads  for  options  listed  exclusively  on 
one  exchange."  The  DEPA  Study 
estimated  that  investors  who  traded 
OTC  options  saved  in  the  aggregate  $25 
million  from  June  1985  to  May  1986  as  a 
result  of  narrower  spreads.*"  The  OCE 
Study  estimated  that  investors  would 
receive  an  annual  cost  savings  of  $150 
million  if  multiple  trading  were 
expanded  to  include  all  individual 
equity  options.**  The  OCE  Study  also 


**  Set  Securitie*  Exchange  Act  Releaae  No.  19264 
(November  22. 1982),  47  FR  5388  (approving 
exchange  propoeala  to  trade  optioiu  on  broad-ba*ad 
■took  indexe*)  and  Securitie*  Exchange  Act  Releaae 
No.  20075  (Auguat  12. 1963),  48  FR  37556  (approving 
a  propoaal  by  the  American  Stock  Exchange 
("Amex")  to  trade  optiona  on  narrow-based 
Indexea). 

■^  See  Securitie*  Exchange  Act  Releaae  No.  19125 
(October  14. 1982).  47  FR  46834. 

■*  See  Securitie*  Exchange  Act  Release  No.  19133 
(October  14. 1982).  47  FR  4eM«  (approving  the 
Philadelphia  Stock  Exchange  ("Phlx")  foreign 
currency  option*  program)  and  Securities  Exchange 
Act  Releaae  No.  22471  (September  26. 1S8S).  50  FR 
40636  (approving  the  Chicago  Board  Opt.^na 
Exchange  ("CBOE")  foreign  currency  option 
program).  The  CBOE  elected  to  delist  it*  foreign 
currency  option*  in  August  1967  due  to  insufficient 
volume,  thereby  making  the  Phlx  the  exclusive 
market  for  optiona  on  foreign  currencie*.  See 
Securitie*  Exchangt  Ad  Releaae  No.  26050 
(September  2, 1086).  53  PR  36144. 

'*  See  OTC  Approval  Releaae.  $upra  note  14. 

••  See  Directorate  of  Economic  and  Policy 
Analyd*.  "The  Effects  of  Multiple  Trading  on  the 
Market  for  OTC  Option*, '  (November  1088)  ("DEPA 
Study"),  and  Office  of  the  Chief  Economlat 
"Potential  Competition  and  Actual  Competition  In 
the  Option*  Market"  (November  1986)  ("OCE 
Study")  (referred  to  collectively  a*  "Staff  Studies" 
or  "Studies '). 

■  ■  The  DEPA  Study  compared  the  spread*  in 
Amax-lieted  option*  on  OTC  *tocks  to  thoae  in 
*ingly-ll*ted  Amex  option*  on  exchange-listed 
stocks  for  three  sample  periods  between  |une  1966 
(shortly  after  trading  on  OTC  options  began)  and 
March  1966  (after  trading  volume  had  concentrated 
on  one  exchange,  the  Amex).  The  Study  found  that 
the  spreada  in  multiply-traded  option*  were  on 
average  19.S%  narrower  than  the  spreads  in  the 
singly-traded  options.  DEPA  Study,  tupn  note  20.  at 
9.  The  OCE  Study  drew  similar  condusion*  from  a 
different  aample  pool,  finding  that  multiple  trading 
reduced  *pread*  by  a*  much  as  20%  In  low  volume 
option*.  The  OCE  found,  however,  that  the 
measurable  impact  of  multiple  trading  on  spreads 
diminishes  as  options  volume  increases,  and 
estimated  that  the  impact  disappears  at  a  volume 
level  of  approximately  1.500  contracta  per  day.  OCE 
Study.  $upm  note  20,  at  17-16  24. 

"  DEPA  Study,  aupra  note  2a  at  7. 

•*  OCE  Study,  $upra  note  20,  at  21. 


found  that  its  data  supported  the 
"contestable  markets"  theory,  which 
maintains  that  effective  competition  is 
not  dependent  upon  the  number  of 
actual  competitors,  but  rather  only  upon 
the  ease  of  entry  and  exit  in  the  market. 
Thus,  the  OCE  Study  found  that 
"options  eligible  for  multiple  listing  have 
significantly  lower  spreads  despite 
having  virtually  all  their  volume  on  a 
single  exchange."**  The  findings  of  both 
studies  were  challenged  by  the  CBOE, 
Phlx,  and  Pacific  Stock  Exchange 
("PSE"),  each  of  whom  submitted  a 
critique  of  the  Studies  prepared  by  an 
economist  retained  for  that  purpose.*' 
These  critiques  questioned  tfie 
methodology  of  the  Studies  and  argued 
that,  even  if  the  conclusions  of  the 
Studies  were  accepted,  they 
overestimated  the  cost  savings  that 
could  be  realized  &om  multiple 
trading.** 

In  the  release  proposing  the  adoption 
of  Rule  19c-6.  the  Commission  stated 
that  it  preliminarily  had  determined  that 
exchange  rules  prohibiting  multiple 
trading  may  now  be  inconsistent  with 
the  Act.  particularly  because  they  may 
impose  a  burden  on  competition  no 
longer  necessary  in  furtherance  of  the 
Act's  purposes.*^  The  Commission  also 
stated  that  a  continued  deferral  of 
multiple  trading  may  be  inconsistent 
with  sections  of  the  Act  requiring  "fair 
competition  among  brokers  and  dealers 
[and]  among  exchange  markets."**  and 
the  "economically  efficient  execution  of 
securities  transactions."**  The 
Commission  based  its  decision  to 
reconsider  the  expansion  of  multiple 
trading  on  developments,  including 
improvements  in  trading  technologies, 
taking  place  in  the  options  markets 
since  adoption  of  the  Allocation  Plan 
and  the  largely  positive  experience  with 
multiple  trading  of  options  on  non- 
equity securities  and  OTC  stocks.  The 
Commission  found  that  no  specific  harm 


»« Id  at  2. 

'*  See  Comment  on  SBC  Staff  Studies  of  Multiple 
Trading  of  Option*,  by  Hana  R.  StoU  (Owen 
Graduate  School  of  Management  Vanderbilt 
University).  February  5, 1967:  Memorandum 
Concerning  SEC  Staff  Studies  of  Multiple  Trading  in 
Optiona,  by  Seymour  SmidI  (Johnson  Graduate 
School  of  Management,  Cornell  University) 
February  9, 1967:  and  Competitivity  of  Option* 
Trading  Under  the  Option*  Allocation  Plan,  by 
Gregory  Connor  (University  of  California  at 
Berkeley),  March  4, 1967.  Copies  of  these  papers  are 
in  the  public  file  for  this  proceeding. 

"  See  Proposal  Release,  supra  note  5,  at  52  FR 
23652. 

"  See  section*  6(b)(6)  and  23(a)(21  of  the  Act  [15 
U.S.C.  78f(b)(8)  and  78w(a)(2)(19e2)!. 

'*  See  secHon  llA(a)(l|(C)(ii)  of  the  Act  [IS 
U.S.C.  78k-l(a)(l)(c)(ii)(19e2)|. 

'•  See  *ection  llA(a)(l)(C)(i)  of  U>e  Act  [1SU.S.C 
78k-l(a)(l)(C)(i)(1962)J. 


•    1  A    ;»■  • 
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to  the  markets  had  resulted  from 
multiple  trading  of  OTC  options, 
including  the  absence  of  either 
significant  price  disparities  between 
different  markets  in  the  same  option 
class  or  signiffcant  problems  with  the 
execution  of  customer  orders.  While  the 
Commission  reaffirmed  its  belief  that 
market  integration  facilities  may  be 
beneficial  in  a  multiple  trading 
environment,  it  stated  that,  in  view  of 
the  burden  on  competition  imposed  by 
the  Allocation  Plan,  it  could  not  defer 
indefinitely  its  consideration  of  these 
issues  in  anticipation  of  exchange 
imdertakings  to  develop  such  facilities. 

n.  Recent  Trading  Experience  and 
Studies 

In  the  Proposal  Release,  the 
Commission  described  the  multiple 
trading  experience  in  options  on  OTC 
stocks  from  the  commencement  of 
trading  in  June  1985  to  the  time  of  the 
Release's  issuance  in  June  1987.  The 
Commission  found  that,  within  the  first 
few  weeks  of  multiple  trading,  the  Amex 
captured  the  majority  of  order  flow  in 
each  of  the  eight  multiple-traded  OTC 
options  that  it  listed,  and  within  a  few 
months  had  increased  its  market  share 
to  almost  90%  in  each  option  class.'"  By 
Jime  1987,  only  two  of  the  original  nine 
multiple-traded  OTC  options  continued 
to  be  multiple-traded,  and  in  both 
instances  the  primary  market  accoimted 
for  more  than  99%  of  the  volume.*' 

By  June  1987,  however,  there  had  been 
some  additional  multiple  listings  in  OTC 
options  for  which  a  dominant  market 
had  not  emerged.  In  Mentor  and 
Microsoft  options,  which  began  trading 
on  the  PSE  and  Amex  in  March  1987, 
neither  exchange  clearly  established 
itself  as  the  primary  market  within  the 
first  few  months  of  dual  trading.  Volume 
in  Microsoft  was  fairly  evenly  divided 
between  the  exchanges  until  October 
1987  (seven  months  after  the  start-up  of 
dual  trading),  when  the  PSE  increased 
its  market  share  to  75%,  a  position  which 
it  has  continued  to  hold  and  increase 
through  the  present  with  no  significant 
exceptions.'*  During  the  first  six  months 


»•  SefProposal  Release,  supra  note  5,  52  FR  at 
23651.  Amex  market  share  in  the  first  month  of 
trading  was  approximately  as  follows:  Apollo,  72%: 
Apple,  77«;  ChiChi's,  94%:  DSC.  64%:  Intel,  61%; 
Intergraph,  80%:  Lotus.  66%:  and  Tandem.  70%. 

"  Those  option*  are  Apple  and  Genentech.  Id. 

"  The  PSE**  market  share  in  Microsoft  slipped 
below  75%  only  twice  between  October  1967  and 
August  1968.  In  March  and  April,  1986.  its  market 
share  fell  slightly,  to  74.61%  and  71.22%, 
respectively.  Between  December  1968  and  April 
1988.  the  PSE's  market  share  averaged  90%. 


of  trading  in  Mentor  options,  market 
share  on  average  was  divided 
approximately  55/45.  with  the  PSE 
garnering  the  larger  volume;  between 
September  1987  and  August  1988  the 
PSE  increased  its  market  share  to 
approximately  67%."  The  trading 
experience  in  Battle  Mountain  Gold 
("BMG")  options,  listed  on  the  CBOE 
and  Amex  since  September  1987, 
exhibited  a  similar  pattern.  Although  the 
CBOE  captured  more  than  50%  of  the 
trading  volume  in  five  of  the  first  six 
months  of  trading,  it  did  not  show  a 
market  share  greater  than  65%  until 
March  1988,  seven  months  after  the 
start-up  of  dual  trading.  Moreover,  in 
February  1989,  seventeen  months  after 
BMG  options  were  listed,  the  CBOE's 
market  share  was  only  60%.'*  While  it  is 
too  early  to  discern  a  pattern,  in  four 
other  recently  listed  multiply-traded 
OTC  options  no  exchange  acquired  a 
dominant  market  share  within  the  first 
few  weeks  of  trading.  Indeed,  in 
Blockbuster  options,  listed  on  the  Amex 
and  the  CBOE  since  July  1988,  the 
CBOE's  market  share  averaged  59% 
between  October  and  December  1988 
while  the  Amex  averaged  41%.'* 

In  connection  with  this  proceeding, 
both  the  PSE  and  CBOE  submitted  to  the 
Commission  data  regarding  the 
occurrence  of  trade-throughs  '•  in 
multiply-traded  options  on  OTC 
stocks."  The  CBOE's  examination  of 


"  This  figure  represents  the  average  monthly 
market  share  over  a  twelve  month  period.  Between 
December  1968 and  April  1989.  the  PSE*  market 
share  in  Mentor  options  averaged  73.2%. 

"  Between  March  and  June.  1968  the  CBOE 
averaged  a  monthly  market  share  of  65.27%.  In  |uly 
1988.  its  market  share  increased  to  81%:  however, 
between  December  1988  and  April  1989.  the  CBOE's 
market  share  averaged  71.2%. 

"  From  December  1988  to  April  1989.  however. 
CBOE  market  share  averaged  74.7%.  The  other  three 
recently  listed  OTC  options  are  Micron  (|une  1988). 
Henley  Group  (August  1988),  and  Itel  Corporation 
(October  1988).  Market  share  in  Micron  through 
August  1988  was  split  between  the  PSE  Amex  and 
CBOE  approximately  52%,  32%  and  15%. 
respectively  (3  month  averages).  Between  December 
1988  and  April  1989.  however,  the  PSE's  market 
share  averaged  65.1%  while  the  CBOE  and  Amex 
averaged  18.9%  and  16%,  respectively.  Market  share 
in  Itel  options,  listed  on  the  CBOE  and  the  PSE  since 
October  1988,  was  evenly  divided  (48/52%)  between 
October  and  December  1968.  Since  February  1989, 
the  CBOE  has  captured  99%  of  the  order  flow.  The 
Commission  has  been  informed  that  Henley  group 
options  are  to  be  delisted  in  the  near  future. 

"  A  "trade-through"  occurs  when  a  transaction 
takes  place  in  one  market  even  though  another 
market  is  contemporaneously  quoting  a  superior 
price. 

"  See  Memoranda  from  Eileen  Smith,  CBOE.  to 
loseph  Levin.  CBOE  re  Battle  Mountain  Gold 
Trade-Throughs.  dated  January  13. 1988  and  January 
2&  1988  ( "BMG  Memos")  (copies  in  Public  File  No. 
S7-25-87)  and  Multiple  Market  Trade/Quote 
Analysis  ("Microsoft  Study"),  Appendix  B  to 
Statement  of  the  Paciflc  Stock  Exchange.  Inc.  in 
Response  to  SEC  Release  No.  34-24613,  dated 
January  27, 1988  ("PSE  response"). 


trading  in  BMG  options  during  two  five- 
day  periods  revealed  a  trade-through 
rate  of  approximately  19%  in  both 
periods  measured  as  a  percentage  of  the 
total  number  of  trades  on  both 
exchanges.  The  CBOE  further  found  that 
the  majority  of  trade-throughs  in  both 
study  periods  were  l/6th  of  a  point 
away  from  the  quotation  disseminated 
by  the  other  market  (61.5%  in  the  first 
period  and  71.4%  in  the  second),  and 
23.8%  of  those  occurring  in  the  second 
period  were  Vath  of  a  point  away  from 
the  best  quote.  The  PSE's  study  of  trade- 
throughs  in  Microsoft  options  occurring 
during  the  week  of  September  8-11. 1987 
estimated  that  approximately  5%  of  the 
total  number  of  trades  occurring  on  both 
exchanges  were  trade-throughs.'* 
Applying  this  trade-through  rate  to  the 
total  number  of  trades  in  Microsoft 
between  March  9, 1987  (the  start-up  of 
dual  trading)  and  December  31. 1987, 
and  making  assumptions  regarding 
average  trade  size  (13  contracts)  and 
average  price  disparity  (Vsth  point  or 
$12.50  per  contract),  the  PSE  estimated  a 
potential  trade-through  cost  to  investors 
of  approximately  $586,000  ($700,000  on 
an  annualized  basis]  in  this  option  class. 
The  PSE  also  found  that  its  trade- 
through  data  indicated  that  large 
investors,  i.e.,  those  who  bought  or  sold 
a  greater  number  of  contracts  per  trade, 
were  less  likely  to  experience  the 
negative  effect  of  trade-throughs  than 
small  investors,  owing  to  lower  price 
discrepancies  on  larger  trades." 

The  Commission's  Office  of  Economic 
Analysis  ("OEA")  *°  reviewed  the 
trading  data  submitted  by  the  PSE  and 
CBOE  and  found  that  both  studies  were 
over-inclusive  in  the  number  of  trades 
they  identified  as  possible  trade- 
throughs.*'  Specifically,  the  OEA  Study 
found  that  one-half  of  the  BMG  trade- 
throughs  identified  by  the  CBOE  were 
based  on  quotes  over  one  hour  old, 
thereby  making  it  questionable  whether, 
given  the  thinly-traded  nature  of  the 
option,  the  quotes  which  were  traded- 
through  continued  to  reflect  the  market 
for  the  option  at  the  time  of  the  alleged 
trade-through.  Although  OEA  found  that 
the  PSE  excluded  more  trade-throughs 


»•  The  PSE  found  29  possible  cases  (2.5%  of  the 
total  number  of  trades  on  t>oih  exchanges)  where 
the  Amex  traded  through  PSE  quotes.  The  5%  figure 
cited  in  the  text  above  reflects  the  PSE's  assumption 
that  there  were  an  equal  numtier  of  cases  where  the 
PSE  traded  through  Amex  quotes. 

"  See  PSE  response,  supra  note  37.  at  13. 

«°  In  198a  DEPA  and  OCE  were  combmed  to  form 
OEA 

*'  See  Information  Memorandum  to  the 
Commission  from  OEA  resarding  trade-throughs  in 
multiply-traded  options,  ddted  September  23. 1988. 
A  copy  of  the  memorandum  has  been  placed  in  the 
public  file  of  this  proceeding. 
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involving  stale  quotes  than  did  the 
CBOE.  the  PSFt  analysis  still  contained 
a  number  of  questionable  trade- 
through*.* ■  Moreover.  OEA  estimated 
that,  if  one  assumed  all  PSE  trade- 
throughs  ivere  correctly  identified,  the 
cost  to  investors  during  the  periods 
studied  was  $1.19  per  contract  traded 
through.  This  cost  would  fall  to  .29t  per 
contract  if  OEA's  estimate  of  the  trade- 
through  rate  were  used.*'  In  either  case, 
OEA  found  that  its  estimate  regarding 
the  cost  savings  realized  by  investors  as 
a  result  of  narrower  spreads  in 
Microsoft  due  to  multiple  trading  ($11.25 
per  contract)  was  significantly  greater 
t.han  the  cost  of  the  trade-throughs. 

III.  Summary  of  Comments 

The  Commission  received  more  than 
eighteen  conunent  letters  and  heard 
testimony  from  15  individuals  in 
connection  with  proponed  Rule  19o-6.** 
The  Commission  also  has  received 
several  letters  from  members  of 
Congress  concerning  the  proposal.*' 


*■  Of  Um  total  nombOT  of  trade- throught 
i>!9iitified  by  th«  PSE,  10%  wart  b«Md  on  quolea 
mora  than  35  minutea  old.  and  two  war*  for 
ti  antacliona  involving  100  and  200  contracta,  a  sIm 
a  I  which  a  trade  reaaonably  coaJd  occur  outi  ide  the 
inside  quote.  Upon  exdiMiing  tiioae  tradea  for  which 
OEA  did  not  Bnd  conflmini  evidence  of  a  trade- 
tKrough  (e^..  exciuding  thoae  tradea  which  were  not 
confirmed  by  a  trade  at  the  quoted  price  in  the 
traded-through  market  or  a  subaequently  occurring 
t.  ada  at  a  auperior  price),  it  concluded  that  the 
PSE's  data  could  support  a  finding  that  only  3.4%  of 
Microsoft  tradea  in  the  sample  period  were  trade- 
throughs.  Applying  the  same  standard  of  review  to 
the  OBOE'S  dau  did  not  yield  uaeful  Information  in 
OEA's  opinion  largely  becauae  of  the  thinly-traded 
nature  of  BMG  optiooa.  See  id.  at  4. 

« Id  at  5. 

**  Since  publication  of  the  notice  of  the 
Commission  meeting  to  consider 'Adoption  of 
proposed  Rule  19o-6.  the  Commission  has  received 
several  additional  comments  regarding  the 
proposed  Rule.  These  comments,  in  large  part 
rcafHrmed  pnor  positioi))!  of  the  cominentatort  and 
urged  deferral  of  action  on  the  proposed  Rule.  In  the 
inlerett  of  prompt  publication  of  this  release,  these 
comments  are  not  summarised  in  this  release, 
although  the  conunents  were  considered  by  the 
Commiuion  and  will  be  placed  in  the  public  file. 

**  Congressional  comments  on  proposed  Rule 
19C-5  generally  requested  that  the  Commission 
study  certain  issues  relevant  to  the  expansion  of 
multiple  trading  and  resolve  these  laaues  in  a 
manner  consistent  with  the  Act  before  acting  OB  the 
Rule  proposal.  See.  e.g..  letter  from  |ohn  D.  Dingell 
et  ol..  Chairman.  U.S.  House  of  Representatives 
Committee  on  Energy  and  Commerce,  to  David  S. 
Ruder,  Chairman.  SEC  dated  October  16. 1887; 
letter  froni  Senator  lohivHeinx  el  at..  Senate 
Committee  on  Banking,  Housing,  and  Urban  Affair*, 
to  David  S  Ruder,  Chairman.  SEC.  dated  Auguat  i, 
1987.  Congressman  Dingell  requealed  that  the 
Commission  consider  (1)  the  impact  of  multiple 
trading  on  the  regional  exchanges;  (2)  the  costs  of 
establishing  duplicative  trading  facilities  in  varioua 
market*'  and  (3|  the  competitive  coat  of  diverting 
resources  of  tlie  U.S.  securities  exchange*  away 
from  foreign  competition  to  inter-exchange 
competition.  Senator  Heini  requested  that  the 
Commission  consider  (1)  the  feasibility  of 
developing  a  national  market  system  for  options;  (2) 


A.  Commentators  Opposed  to  Rule  19c-5 

The  majority  of  commentators, 
including  three  of  the  SROs  that  provide 
a  market  for  standardized  options 
trading,  urged  the  Commission  not  to 
adopt  Rule  19c-6  at  the  current  time.** 
The  chief  argiunents  cited  In  opposition 
to  the  Rule  are:  (1)  multiple  trading  will 
fragment  trading  interest  between 
markets,  resulting  in  disparate  pricing, 
trade-throughs,  and  best  execution 
problems:  *^  (2)  multiple  trading  in  any 
option  is  Ukely  to  be  short-lived  and  the 
gains  to  be  derived  are  doubtful;  *•  (3) 
multiple  trading  ¥viU  impose  additional 
significant  costs  on  the  SROs  and 
providers  of  market  information,  which 
costs  will  be  passed  on  to  broker- 
dealers  and  their  customers;  *'  and  (4) 


the  safeguards  neoeaoary  for  public  limit  order*  In  a 
multiple  trading  environment:  and  (3)  the  coats  and 
benefit*  of  multiple  trading  in  the  absence  of  marlwt 
linkage  facilities.  See  also  letter  from  Senators 
Timothy  E.  Wirth  and  John  Heinz,  Senate 
Committee  on  Finance,  to  David  S.  Ruder, 
Chairman.  SEC  dated  Fetmiory  5.  IMS.  suggMUng 
that  the  Commission  postpone  public  hearing* 
scheduled  for  February  11, 19B8,  until  such  time  a* 
the  Commission  collected  additional  data 
concerning  the  incidence  of  trade-throughs  in 
multiply-traded  OTC  option*.  Similar  requests  wrere 
made  by  Congresamen  Dingell  and  Thomas ).  BUley, 
Jr.  (see  letter  from  |ohn  D.  Dingell  to  David  S.  Ruder, 
dated  January  20. 1988;  letter  from  Thomas  J.  Bliley, 
Jr.  to  David  S.  Ruder,  dated  February  10. 1988). 

**  The  three  SROs  that  oppose  the  Rule  are  the 
CBOE.  Phlx.  and  PSE.  The  NYSE,  which  became  • 
participant  in  the  Allocation  Plan  in  1985.  urged  the 
Commission  to  defer  consideration  of  a  multiple 
trading  rule  until  such  time  as  the  exchange*,  the 
securities  industry,  and  the  SEC  had  thoroughly 
studied  the  events  leading  up  to  the  October  1987 
market  break,  and  analyzed  what  impact  multiple 
trading  of  key  index  stocks  would  have  had  on  the 
markeu  at  that  time.  The  NYSE  endorsed  the 
concept  of  initially  "grandfathering"  option*  classe* 
already  allocated  to  a  single  exchange  in  the  event 
the  Commission  determined  to  adopt  Rule  19o-6. 
See  letter  to  Jonathan  G.  Katz,  Secretary.  SEC.  from 
James  E.  Buck,  Vice  President  and  Secretary,  NYSE, 
dated  February  la  1988  ("NYSE  letter"). 

♦*  See.  e.g.,  letter  from  William  L  Larsen. 
Assistant  Vice  President  and  Director  of  State  and 
Regulatory  Affairs,  Securitio*  Industry  Association 
("SLA"),  to  Jonathan  G.  Katz.  Secretary.  SEC  dated 
February  29. 1988  ("SIA  comment"):  letter  from 
David  B.  Weinberger.  Managing  Partner,  O'Conner 
ft  AMociates  ("OCA"),  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  February  la  1988  ("OCA 
comment"):  letter  from  Patrick  W.  Powell  et  al.. 
Chairman.  Options  Round  Table  ( 'ORT').  to  David 
S.  Ruder.  Chairman,  SEC.  dated  June  14, 1986  ("ORT 
comment");  Response  of  Philadelphia  Stock 
Exchange  to  Securities  Exchange  Act  Release  Na 
34-24813.  submitted  to  the  SEC  on  September  17. 
19e7  ("Phlx  response");  and  letter  from  Brenda  ). 
Swenson  (optiona  trading  desk  employee  of  a 
brokerage  firm)  to  David  S.  Ruder,  dated  October  4, 
1988. 

**  See.  e.g..  Statement  of  Chicago  Board  Optiona 
Exchange.  Inc.  in  Reaponse  to  Release  No.  34-24813, 
dated  February  1. 1988  ("CBOE  response").  See 
alio,  letter  from  Alger  B.  Chapman.  Chairman  and 
Chief  Executive  Officer,  CBOE,  to  Richard  G, 
Ketchum,  Director.  Division  of  Market  Regulation, 
SEC,  dated  January  S,  1989  ("CBOE  response  No.  2"). 

**  See,  e.g..  SIA  comment.  OCA  comment,  and 
ORT  comment,  supra  note  47;  letter  from  Robert  J. 


real  and  potential  competition  presently 
exists  in  the  market  for  standardized 
options,  making  it  unnecessary  to  adopt 
Rule  19o-5.»"» 

A  majority  of  commentators  that 
oppose  the  adoption  of  Rule  19c-5 
stressed  the  harm  to  public  investors 
that  they  allege  will  result  from  the 
absence  of  a  centralized  market  or 
linked  markets  for  each  equity  option. 
They  believe  that  in  a  multiple  trading 
environment  in  which  order  flow  is 
divided  between  market  centers,  there 
will  be  numerous  instances  where 
customers  will  not  receive  best 
execution  ' '  of  their  orders,  thereby 
imposing  significant  costs  on  public 
investors.''  They  argued  that  each 
market  ultimately  will  become  less  deep 
and  less  liquid,  thereby  negatively 
ejecting  the  prices  at  which  customers 
can  trade  and  the  market  making  ability 
of  floor  traders.  They  stated  that  best 
execution  problems  will  be  further 
exacerbated  by  the  absence  of  firm 
quotes  in  the  options  markets  "  and  the 


Casale.  Croup  President.  Automatic  Data 
Processing  (Brokerage  Service*  Division)  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  February 
29. 1988  ("ADP  letter")  at  2:  and  letter  from  Kenneth 
R  Allen.  Senior  Vice  Preaident.  Government 
Relation*.  Information  Induatry  Association,  to 
Jonathan  G.  Katz.  Secretary.  SEC  dated  February 
12, 1968  ("IIA  letter")  at  3. 

••  See.  e.g.,  letter  from  Charles  J.  Henry.  President 
and  Chief  Operating  Officer,  CBOE.  to  David  S. 
Ruder,  Chairman.  SEC  el  al„  dated  February  22, 
1988  ("CBOE  letter");  OCA  comment,  tupm  nota  47. 
at  2;  and  Phlx  reaponse,  supra  note  47,  at  20-22. 

*'  In  this  context,  "beet  execution"  refer*  to  the 
obligation  of  a  broker  to  execute  a  cuatomer's  order 
in  the  best  market.  See  Section  llA(a)(lMC)(iv)  of 
the  Act  [15  U.S.C.  <  78k-l|a||l|(C)(iv)(1982)).  See 
infra  note  127  accompanying  text  for  a  discussion  of 
the  Commission's  expectation  that  broker-dealer* 
who  route  retail  options  brder*  to  a  aingle  exchange 
will  review  periodically  the  quality  of  other 
competing  markets  to  assure  that  their  customers 
are  receiving  best  execution  of  their  orders. 

*'  A*  noted  previously,  the  PSE  and  CBOE  each 
submitted  data  on  the  number  of  trade-through* 
they  observed  in  discrete  time  periods  in  Microsoft 
and  BMG  options,  respectively.  See  supra  notes  36- 
39  and  accompanying  text. 

**  In  the  past,  options  exchange  market  maker* 
(including  specialists)  generally  were  not  required 
by  exchange  rules  to  honor  their  displayed  quotes; 
thus,  option*  quotes  were  not,  technically  speaking, 
"firm"  in  the  same  sense  that  equity  market  makers 
are  required,  by  rule,  to  honor  their  quotes.  See 
Securities  Exchange  Act  Rule  llAcl-1  ("Quote 
Rule  ")  [17  CFR  24ailAcl-l  (1988)).  Recently,  the 
options  exchanges  have  undertaken  initiatives  to 
make  quotes  firm  for  smaller  order*  (see  infra  note* 
100-05  and  note  137  and  accompanying  text) 
Moreover,  even  if  market  maker  quotes  are  not 
required  by  Commission  regulation  to  be  firm,  they 
cannot  be  fictitious  and  must  be  consistent  with  the 
maintenance  of  fair  and  orderly  markets.  See  also 
Options  Market  Structure.  Securities  Exchange  Act 
Release  No.  28871  (May  28. 1980)  at  note*  50-52  and 
accompanying  text  ("Market  Structure  Paper") 
(published  elsewhere  in  thi*  edition  of  the  Fadaral 
RegUter). 
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present  inability  of  exchange  member 
firms  to  redirect  order  flow  from  the 
floor  of  one  exchange  to  another  in  tfie 
event  another  market  quotes  a  superior 
price  prior  to  order  execution.** 

Several  commentators  also  expressed 
the  opinion  that  multiple  trading  could 
foster  an  environment  in  which 
exchange  rules  regarding  the  priority  of 
order  execution  are  easily  ignored, 
thereby  degrading  the  overall  pricing 
efficiency  of  the  market  for  a  partioSar 
option.  For  example,  if  a  cross 
transaction  '*  could  not  be  executed 
favorably  on  one  exchange  because  of 
the  presence  of  public  lii^t  orders 
placed  with  the  specialist  or  Order  Book 
Official,  the  transaction  could  be 
effected  in  another  market  without 
regard  to  the  existence  of  customer 
orders  at  the  first  exchange.** 

Several  commentators  addressed  the 
issue  of  whether  it  is  currently  desirable 
or  even  feasible  to  design  market 
integration  facilities  that  would  alleviate 
best  execution  and  pricing  problems. 
The  PSE  stated  that  facilities  similar  to 
the  Intermarket  Trading  System 
("ITS")  "  for  equity  securities  should  be 
in  place  before  multiple  trading 
commences,  but  agreed  that  the 
extension  of  an  ITS-type  system  to 
options  raises  numerous  problems 
because  of  the  structure  of  the  options 
markets  and  the  derivative  nature  of  the 
securities.*'  These  problems  include  the 


**  One  commentator  predicted  that  l>roker-dealer 
firms  could  t>e  open  to  legal  liability  in  the  event 
orders  are  inadvertently  sent  to  the  wrong  market, 
traded-through  on  another  market,  and  ultimately 
not  filled,  prior  to  a  trading  halt  or  significant  news 
announcement.  See  letter  from  Lyn  Lane,  Vice 
President.  Rauscher  Pierce  Refines  Inc.  ("RPR"),  to 
Alice  N.  Rome,  Special  Counsel.  Division  of  Market 
Regulation.  SEC  dated  September  1, 1967  ("RPR 
letter"). 

*'  A  cross  transaction  occurs  when  the  same 
broker  acts  as  agent  on  both  sides  of  the  trade.  As  a 
general  matter,  this  practice  only  occurs  if  the 
broker  first  attempts  to  obtain  a  better  price  in  the 
market  by  publicly  bidding  above  the  highest  bid  or 
offering  below  the  lowest  offer.  See,  e.g..  CBOE  Rule 
6.74. 

*•  See,  e.g.,  OCA  comment  supra  note  47,  at  5-6. 
In  addition,  in  CBOE  response  No.  2.  supra  note  48. 
the  CBOE  provided  data  it  believes  demonstrates 
that  "secondary"  options  markets  are  used  to 
facilitate  crosses  or  to  enable  market  makers  to 
trade  away  from  the  primary  market.  For  a 
discussion  of  the  Commission's  views  toward  block- 
trading  in  a  multiple  trading  environment  see  infra 
notes  114-18  and  accompanying  text 

•'  ITS.  developed  jointly  by  several  equity 
exchanges,  permits  orders  for  the  purchase  and  sale 
of  multiple-traded  securities  to  be  routed  among 
market  centers.  In  1980,  when  the  Commission 
asked  the  options  exchanges  to  study  various 
alternative  market  integration  facilities,  it  noted 
that  an  ITS-type  system  for  option*  might  be 
difficult  to  develop  in  the  absence  of  a  firm  quote 
rule  for  options.  See  Moratorium  Termination 
Release,  supra  note  8.  45  FR  at  21431-32. 

**  A  similar  opinion  was  expressed  by  a  PSE 
member  who  commented  on  the  proposal.  See  letter 
from  Don  C.  Whitaker,  President,  Don  C.  Whitaker, 


large  number  of  options  series  that 
would  have  to  be  included  in  the 
system,  the  derivative  nature  and 
volatility  of  options,  and  the  use  of 
multiple  component  options  strategies 
(e.^.,  spread  and  combination  orders.)  *' 
Further,  the  PSE  and  CBOE  commented 
that  if  multiple  trading  were  initiated 
prior  to  the  development  of  market 
integration  facilities,  the  exchange(s) 
that  had  become  primary  markets  would 
have  no  incentive  to  participate  in  the 
development  of  a  system  that  ultimately 
could  bring  about  a  loss  in  their  market 
share.'" 

Several  commentators  opposed  to  the 
Rule  stated  that  in  the  event  multiple 
trading  is  expanded  to  include  options 
not  currently  multiple  traded,  there  will 
be  only  a  short  period  of  competition 
between  markets,  followed  by  the 
emergence  of  a  single,  dominant  market 
for  each  option,"  The  commentators 
believe  that  this  phenomenon  will  be 
dictated  by  broker-dealer  order  routing 
practices  and  capabilities,  whereby 
broker-dealer  firms  pre-select  the  one 
market  to  which  they  will  direct  their 
order  flow  prior  to  the  actual  start-up  of 
multiple  trading.'*  They  argue  that  once 


Ina,  to  Richard  Ketchum,  Director,  Division  of 
Market  Regulation,  SEC  dated  June  22. 1987. 

*•  See  PSE  response,  supra  note  37.  at  5-0.  The 
Phlx  argued  that  the  SEC  con  bring  about  actual  or 
"real"  competition  in  the  options  markets  only  by 
(1)  requiring  that  quotes  from  all  competing  markets 
be  displayed:  (2)  that  all  orders  be  routed  to  the  best 
market  and  (3)  that  limit  orders  in  all  markets 
receive  equal  protection.  See  Phlx  response,  supra 
note  47,  at  40.  The  CBOE  commented;  "We  do  not 
believe  that  systems  can  be  created  within  a 
reasonable  period  of  time  or  at  reasonable 
expense — if  they  can  be  created  at  all — that  would 
alleviate  the  adverse  effects  of  multiple 
trading  *  *  '."  CBOE  response,  supra  note  48,  al 
26. 

*"  See  PSE  response,  supra  note  37,  at  1  and 
CBOE  response,  supra  note  48,  at  27. 

*■  See,  e.g.,  testimony  of  Nicholas  Giordano, 
President.  Phlx,  Transcript  of  February  11. 1988, 
Public  Hearing  on  the  Multiple  Trading  of  Options 
(corrected  copy)  ("Hearing  'Transcript")  at  40-41. 
Some  exchange  commentators  differentiated 
between  what  they  view  as  the  probable  effect  of 
an  expansion  of  multiple  trading  in  new  listings  and 
the  effect  of  an  expansion  on  options  classes 
currently  traded  in  a  single  market.  The  CBOE 
commented  that  it  is  unlikely  that  order  fiow  in  the 
latter  category  of  options  will  shift  away  from  the 
currently  designated  markets.  See  testimony  of 
Alger  Chapman.  Chairman,  CBOE.  Hearing 
Transcript  at  16-17;  see  also  testimony  of  Ivers 
Riley.  Senior  Executive  Vice  President.  Amex, 
Hearing  Transcript  at  83  (fears  of  so-called  "cherry- 
picking"  the  most  desirable  options  listings  from 
other  exchanges  are  "greatly  exaggerated"). 

*'  Several  commentators  alleged  that  member 
firm  order  routing  decisions  are  tainted  by  the 
consideration  of  factors  unrelated  to  market  quality. 
See,  e.g..  CBOE  letter,  supra  note  SO.  at  4-5  (alleging 
that  in  the  past  order  flow  has  been  redirected  from 
one  exchange  to  another  as  a  result  of  enforcement 
actions  taken  in  one  market  against  a  member  firm, 
and  because  of  the  willingness  of  a  specialist  on  a 
competing  exchange  to  absorb  losses  that  a 
competing  market-maker  could  not)  and  PSE 


a  single  market  becomes  dominant,  the 
benefits  to  be  derived  from  actual 
competition  (such  as  a  reduction  in 
quoted  spreads)  disapjjear  and  potential 
competitors,  lacking  any  order  ilow, 
have  little  ability  thereafter  to  challenge 
the  primary  market." 

One  commentator,  the  CBOE.  argued 
that  the  NYSE  would  have  an  unfair 
competitive  advantage  in  a  multiple 
trading  environment  which 
encompassed  NYSE-iisted  stocks.'*  The 
CBOE  believes  that  the  NYSE's  failure 
to  dominate  the  market  in  OTC  options 
is  irrelevant  to  the  issue  of  its  possible 
domination  in  options  on  stocks  for 
which  it  is  the  primary  market. 
Moreover,  the  CBOE  asserted  that  the 
NYSE's  competitive  advantage  would  be 
greatly  increased  in  the  event  it  were 
permitted  at  some  future  time  to  engage 
in  side-by-side  trading." 

Several  commentators,  including  the 
three  exchanges  that  oppose  adoption  of 
the  Rule,  challenged  what  they  perceive 
to  be  a  key  assumption  in  the 
Commission's  formulation  of  Rule  19c- 
5 — namely,  that  Commission  adoption  of 
a  multiple  trading  rule  is  needed  as  an 
incentive  to  spur  exchange  competition. 
The  exchanges  argued  that  competition 
already  exists  in  numerous  forms  in  the 
markets  for  singly-traded  options,  as 
evidenced  by  the  presence  of  competing 
marketmakers  on  each  options  floor, 
competition  between  exchanges  in  the 
areas  of  product  development  execution 
and  routing  systems,  and  services  to 
members;  and  competition  with  foreign 
markets  and  U.S.  commodities  markets. 
Two  commentators  also  argued  that  in 
proposing  Rule  19c-5  the  Commission 
appeared  to  be  elevating  the  goal  of 


response,  supra  note  37,  at  11  ("|w)ithoul  a  best 
price  execution  rule,  there  will  be  a  tendency  to 
place  orders  with  the  exchange  where  it  is  most 
convenient,  and  not  necessarily  the  one  with  the 
best  price.") 

•'  See,  e.g..  CBOE  response,  supra  note  4«,  at  12- 
13.  The  CBOE  argues  that,  upon  the  emergence  of  a 
dominant  market  "actual  and  potential  competition 
cease  to  exist  To  think  that  there  will  be  potential 
competition  from  those  who  fought  and  lost — or 
from  those  who  were  unable  or  unwilling  to  fight — 
is  to  ignore  the  realities  of  the  world  in  which  such 
decisions  are  actually  made." 

•«  See  id.  at  17-19. 

••  "Side-by-side"  trading  is  generally  defined  as 
the  trading  of  derivative  and  underlying  securities 
at  the  same  physical  location.  "Dual"  market 
making,  a  related  term,  refers  to  simultaneous 
market  making  in  an  option  and  it*  undeHying 
security  by  the  same  person  or  firm.  Presently. 
NYSE  specialists  are  permitted  to  acquire  and  hold 
positions  in  listed  options  on  any  of  their  specialty 
stocks  in  their  specialist  trading  accounts  "where 
appropriate  *  *  *  to  offset  the  risk  of  making  a 
market  in  the  underlying  stock."  See  Securities 
Exchange  Act  Release  No.  21710  (February  4. 196S). 
SO  FR  S708,  5700.  We  assume  that,  in  the  context  of 
this  proceeding,  the  CBOFs  objection  is  to  t>oth 
dual  market  making  and  side-by-side  trading. 
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competition  above  other  regulatory 
purposes,  [e.g..  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  mcu'kets),  rather  than 
weighing  the  benefits  of  increased 
competition  against  its  impact  on  these 
other  regulatory  purposes.** 

Several  commentators  argued  that 
Commission  adoption  of  Rule  19c-5  at 
the  current  time  would  impose 
burdensome  costs  on  the  options 
exchanges  and  the  securities  industry  at 
a  time  when  they  are  ill-equipped  to 
bear  such  expenses.  These 
commentators  stressed  that  the  direct 
costs  of  the  Rule,  such  as  investments  in 
the  design  and  development  of  market 
integration  facilities  as  well  as  possible 
loss  of  options  revenue,  could  place  U.S. 
options  exchanges  at  a  competitive 
disadvantage  vis-a-vis  foreign  options 
markets  and  domestic  commodity 
markets,  and  could  result  in  decreased 
funding  for  product  development.*^  The 
commentators  further  stated  that  these 
costs  must  be  considered  in  light  of  the 
significant  volume  and  revenue  declines 
experienced  by  the  options  exchanges 
following  the  October  1987  market 
break.**  SRO  commentators  also 
questioned  whether  there  is  presently 
sufHcient  market  making  capital 
available  to  support  an  increase  in  the 
number  of  multiple-traded  option 
classes. 

The  CBOE  recommended  that,  if 
multiple  trading  were  permitted,  it 
should  be  done  on  a  prospective  basis 
only.**  The  CBOE  asserts  that  there  is  a 
sufficient  number  of  option-eligible 
stocks  that  do  not  currently  have 
options  overlying  them  to  provide  an 
adequate  basis  for  examining  the  effects 
of  expanded  multiple  trading  without 
jeopardizing  exchange  resources  in  a 
full-scale  expansion  to  multiple  trading. 

Exchange  commentators  also 
suggested  that  purveyors  of  options 
information  [i.e.,  the  Options  Price 
Reporting  Authority  ("OPRA")  ^°  and 
the  private  vendors  that  publicly 
disseminate  options  last  sale 
information  and  quotations]  do  not  have 
the  capacity  to  handle  the  increased 
message  traffic  that  might  be  associated 


**  See  C30E  response,  supra  note  46,  at  1-2;  Ptilx 
response,  supm  note  47,  at  22-23. 

"  See.  e.g.,  Phlx  response,  supra  note  47.  at  49-50 
and  PSE  response,  supra  note  37.  at  19. 

"A  comparison  of  cumulative  year-end  trading 
volume  Figures  in  all  standardized  options  for  the 
years  1987  and  1968  shows  that  the  options  markets 
have  experienced  a  significant  35.8%  decline  in 
trading  volume  (305.130.000  contracts  for  1967 
versus  195.927.000  contracts  for  1988). 

••  See  CBOE  response  No.  2.  supm  note  48. 

'»  OPRA  is  responsible  for  collecting  from  the 
options  exchanges  last  sale  and  quotation 
information  for  all  standardized  optioiu  and 
disseminating  that  information  to  private  vendors. 


with  multiple  trading.^  *  For  example,  if 
several  exchanges  multiply-traded  most 
or  all  existing  listed  options,  the  number 
of  displayed  quotations  would  increase 
dramatically,  especially  with  the  large 
number  of  series  traded  in  many  options 
classes.  The  CBOE  estimated  that  the 
cost  to  vendors  involved  in  upgrading 
their  systems  to  meet  increased  demand 
"could  be  in  the  range  of  $100  to  $200 
million  *  *  *  .""  In  light  of  the  vendor 
problems  with  series  proliferation 
during  the  October  market  break,  these 
commentators  argued  that  increased 
options  information  from  multiple 
trading  could  overload  vendor 
systems." 

Those  options  information  vendors 
who  commented  on  the  proposed  rule 
expressed  similar  concerns.  For 
example,  the  Information  Industry 
Association  ("HA")  stated  that  the 
expansion  over  the  past  several  years  in 
options  quotation  and  trading 
information  has  strained  "the  electronic 
computer  systems  and  communications 
networks  of  financial  information 
service  vendors."  '*  HA  expressed  the 
concern  that,  should  this  expansion 
continue  as  a  result  of  multiple  trading, 
there  could  be  serious  operational 
problems  and  significant  increases  in 
processing  costs,  which  costs  would  be 
passed  on  to  brokerage  Rrms  and  the 
pubUc.  It  indicated  that  measures 
designed  to  promote  a  more  efficient 
information  dissemination  system 
should  be  considered  prior  to  expanding 
the  number  of  multiply-traded  options.^* 
Another  vendor  commentator, 
Automatic  Data  Processing,  urged  the 
Commission  to  determine  whether  all 
market  data  vendors  have  the  capacity 
to  disseminate  options  data  on  an 
accurate  and  timely  basis.''* 


23. 


'  See.  e.g.,  CBOE  response,  supra  note  48,  at  19- 


'•  Id.  at  22-23  (footnote  omitted). 

''*  For  a  discussion  of  vendor  capacity  issues,  see 
Division  of  Market  Regulation.  The  October  1967 
Market  Break  (February  1968),  at  8-8  and  8-22. 

'*  See  UA  letter,  supra  note  49,  at  2. 

''*  Specifically,  IIA  made  the  following  three 
suggestions:  (1)  that  quotation  reporting  be  allowed 
to  commence  prior  to  the  market  opening  in  order  to 
reduce  the  number  of  price  reports  at  the  market 
opening;  (2)  that  quotation  reporting  on  inactive 
contracts  be  deferred  until  after  the  market  opening; 
and  (3)  that  use  of  "auto-quote"  systems  [i.e., 
systems  that  automatically  generate  quotations  in 
all  series  of  an  option  contract  based  on  a  trade 
report  in  one  series)  be  discouraged.  See  id  at  4. 
The  Commission  also  received  a  letter  from  Knight- 
Ridder  Financial  Information  Group  ("KR")  that 
expressed  support  for  the  UA's  position.  See  letter 
from  Thomas  ].  Jordan.  Chairman.  KR,  to  Jonathan 
G.  Katz.  Secretary.  SEC  dated  March  7,  igea 

^*  See  ADP  letter,  supra  note  49.  at  1-2. 


B.  Comments  in  Support  of  Rule  19c-^ 

Two  SROs  ''"'  and  two  broker-dealer 
firms  ''*  commented  favorably  on  the 
Commission's  proposal  to  expand 
multiple  trading.  The  Amex  suggests 
that  the  Allocation  Plan  has  "outlived  its 
usefulness"  and  in  fact  has  become 
detrimental  to  the  options  exchanges, 
their  members,  and  public  customers. 
The  Amex  commented  that,  imder  the- 
Plan,  exchanges  have  no  incentive  to 
delist  options  that  are  only  thinly  traded 
and  feel  compelled  to  list  new  options 
for  which  they  will  have  an  exclusive 
franchise,  regardless  of  the  potential  of 
a  particular  class  to  attract  significant 
trading  interest.  As  a  result,  exchange 
and  member  firm  resources  are 
committed  to  marketing  and  supporting 
products  that  would  be  delisted  in  a 
more  competitive  environment  for  lack 
of  order  flow.  The  Amex  also  objected 
to  a  continuation  of  the  Allocation  Plan 
on  the  grounds  that  it  prevents  investors 
from  realizing  the  savings  benefits 
associated  with  multiple  trading  in  the 
form  of  reduced  spreads — benefits 
which  the  Amex  believes  would 
outweigh  the  possible  negative  impacts 
of  multiple  trading,  at  least  in  options 
classes  not  presently  allocated  to  a 
single  exchange.''* 

The  Amex  states  that  the  Allocation 
Plan  should  be  abandoned.  If,  however, 
a  wholesale  expansion  of  multiple 
trading  would  cause  problems  for  firms 
and  information  vendors,  the  Amex 
suggests  several  means  to  permit  a 
gradual  or  "phased-in"  expansion  of 
multiple  trading,  including  an  alternative 
whereby  multiple  trading  of  options 
currently  limited  to  trading  on  one 
exchange  would  be  phased-in  over  a 
period  of  time.*"  While  the  Amex  states 
that  it  prefers  a  wholesale  end  to  the 
Allocation  plan,  it  suggests  that  a 
"phased-in"  approach  might  lessen 
potential  problems  for  retail  firms  in 
terms  of  order  routing  and  staffing 
decisions,  for  vendors  in  terms  of 
accommodating  increased  traffic  in 
quotation  and  execution  reporting,  and 


'^  See  Statement  of  the  American  Stock  Exchange 
regarding  Multiple  Trading  of  Options,  dated 
February  1, 1988  ("Amex  statement"):  and 
Introductory  Statement  [of]  John  T.  Wall,  and 
Testimony  of  Peter  B.  Madoff.  National  Association 
of  Securities  Dealers,  Inc.  on  Multiple  Trading  of 
Options,  dated  February  11. 1988  ("NASD 
statement"). 

'•  See  letter  from  Daniel  P.  Tully.  President  and 
Chief  Operating  Officer.  Merrill  Lynch  A  Co.,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  September 
la  1967  ("Merrill  Lynch  letter")  and  letter  from 
Anson  M.  Beard.  Jr.,  Managing  Director.  Morgan 
Stanley,  to  Jonathan  G.  Katz.  Secretary.  SEC  dated 
February  la  1988  ("Morgan  Stanley  letter"). 

'•  See  Amex  statement,  supra  note  77,  at  11-12. 

"  See  id 
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for  the  exchanges  in  terms  of  losing 
dominant  markets  previously 
established. 

The  NASD  "  expressed  views  similar 
to  the  Amex.  commenting  that  in  its 
opinion  multiple  trading  enhances 
market  depth  and  liquidity  without 
increasing  transaction  costs  or 
compromising  investor  protection.  It 
cited  the  recent  OTC  options  trading 
experience  in  Mentor  and  Microsoft 
options  **  as  evidence  ihat  the 
development  of  a  primary  market  soon 
after  the  institution  of  multiple  trading  is 
not  a  foregone  conclusion.  Further,  the 
NASD  asserts  that,  where  primary 
markets  have  emerged,  they  have  been 
won  on  the  basis  of  market  quality.  The 
NASD  postulates  that  markets  that  do 
enjoy  a  dominant  share  of  order  flow 
"continue  to  be  disciplined  by  the  threat 
of  future  competition."  •'  Unlike  the 
Amex,  the  NASD  expressed  a 
preference  for  an  across-the-board 
expansion  of  multiple  trading,  rather 
than  implementation  of  multiple  trading 
on  a  prospective  basis  for  optionable 
stocks  not  previously  allocated  to  a 
single  exchange. 

Morgan  Stanley  and  Merrill  Lynch 
express  support  for  proposed  Rule  19c- 
5.  Morgan  Stanley  states  that  in  its 
experience  multiple  trading  provides 
customers  with  improved  execution 
possibilities,  and  in  addition  has  the 
potential  to  increase  liquidity  in  the 
options  market  by  attracting  additional 
sources  of  capital  and  market  making 
talent.  The  firm  states  that  the 
competitive  benefits  of  multiple  trading 
will  outweigh  the  costs  incurred  by 
member  firms  to  develop  price  and 
quotation  integration  facilities,  which 
the  firm  views  as  a  requirement  for  best 
execution  of  customer  orders.** 


*■  In  1965,  the  NASD  received  Commission 
approval,  in  principle,  to  display  quotations  in 
standardized  put  and  call  options  on  NASDAQ 
slocks  and  slock  indexes.  Prior  to  commencing  an 
options  program,  however,  the  Commission 
determined  that  the  NASD  would  need  to 
implement  a  fully  automated  options  audit  trail.  In 
addition.  l>efore  NASD  market  makers  can  engage 
in  integrated  market  making,  the  Commission 
determined  that  exchanges  which  traded  both  stock 
and  options  would  have  to  be  eligible  to  obtain 
unlisted  trading  privileges  ("UTP")  in  OTC  stocks 
and  the  NASD  would  have  to  implement  regulatory 
standards  and  surveillance  procedures  to  detect 
frontrunning  abuses.  See  OTC  Approval  Release. 
supra  note  14.  SO  FR  at  20315-27.  As  of  the  date  of 
this  Release,  these  requirements  have  not  been 
fulfilled.  Indeed,  the  NASD  commenced  a  program 
to  trade  standardized  options  on  certain  OTC  stock 
indexes  in  September  I9B5.  but  the  program  was 
terminated  in  July  1988  due  to  a  lack  of  volume.  See 
Securities  Exchange  Act  Release  No.  22404 
(September  13. 1965).  50  FR  38235. 

**  See  discussion  supra  notes  32-33  and 
accompanying  text. 

••  NASD  Statement,  supra  note  77.  at  5. 

**  The  firm  comments  that  the  costs  of  building 
such  facilities  should  be  viewed  as  "an  important 


Merrill  Lynch  states  that  it  supports 
Rule  19c-5  because  its  OTC  options 
customers  have  not  been  disadvantaged 
by  multiple  trading  and  the  firm's 
selection  of  primary  markets.  The  firm 
notes  that  this  position  represents  a 
departure  from  its  position  of  a  decade 
ago,  when  it  opposed  an  expansion  of 
multiple  trading  due  largely  to  the  fact 
that  no  order  routing  systems  existed 
which  automatically  could  route 
customer  orders  to  the  market  with  the 
best  price.*^  Although  such  a  system 
still  does  not  exist,  Merrill  Lynch 
supports  an  expansion  of  multiple 
trading  because  of  its  "favorable" 
experience  with  OTC  options  "and  the 
Commission's  acceptance"  of  brokerage 
firm  market  designation  practices.** 
Merrill  Lynch  recommends,  however, 
that,  in  the  event  multiple  trading  is 
extended  to  a  large  number  of  options 
classes,  the  Commission  should  consider 
(1)  adopting  standards  regarding  what 
constitutes  "public"  versus 
"professional"  volume  (so  that  firms 
consistently  have  reported  data  upon 
which  to  base  their  order  routing 
decisions),  and  (2)  requiring  that  all 
exchanges  commence  multiple  trading  in 
an  option  class  on  the  same  day  (so  that 
firms  have  sufficient  time  and 
information  to  make  routing 
decisions).*'  Merrill  Lynch  states  that 
adoption  of  these  measures  would 
promote  fair  competition  between 
exchanges  in  the  absence  of  market 
integration  facilities. 

IV.  Discussion 

After  a  careful  review  of  the  record, 
including  all  commert  letters  and  the 
testimony  of  all  witnesses,  the 
Commission  believes  adoption  of  a  rule 
to  permit  multiple  trading  of  all  options 
classes  is  desirable  and  wholly 
consistent  with  the  Act  and  its  purposes. 
In  order  to  reduce  operational  concerns 
raised  by  commentators  and  to  provide 
an  opportunity  for  the  markets  to 
implement  any  market  integration 
facilities  that  they  believe  are 
appropriate,  the  Commission  has 
designed  the  Rule  to  provide  the 
exchanges  with  a  substantial  phase-in 
period.  The  discussion  below  provides 
the  rationale,  justification,  and  authority 
for  the  Commission's  decision  to  adopt 
Rule  19C-5,  and  discusses  certain 


modifications  made  to  the  Rule  as 
initially  proposed. 

A.  Description  of  Rule  19c-5  and  New 
Commission  Policy  on  Multiple  Trading 

Rule  19c-5,  as  adopted,  adds  to  the 
rules  of  national  securities  exchanges 
that  provide  a  trading  market  in 
standardized  put  or  call  options  a 
prohibition,  commencing  on  the  effective 
date  of  this  Rule,  January  22, 1990, 
against  the  allocation  of  any  new  stock 
options  class  to  a  single  exchange,  and 
thus  ends  the  Allocation  Plan. 
Therefore,  any  stock  options  class  first 
Usted  on  an  options  exchange  on  or  after 
January  22, 1990  can  be  multiply  traded. 
For  the  reasons  discussed  below,  the 
Commission  also  has  determined  to 
permit  multiple  trading  of  previously 
listed  options  on  exchange  listed  stocks. 
Accordingly,  beginning  January  22. 1990. 
each  options  exchange  will  be  permitted 
to  multiply  trade  at  any  one  time  up  to 
ten  additional  stock  options  classes 
overlying  exchange-listed  stocks  that 
were  trading  on  another  options 
exchange  on  or  before  January  22. 
1990.**  In  order  to  ease  market  structure 
and  operational  concerns  raised  by  an 
immediate  expansion  of  multiple 
trading,  however,  the  Commission  has 
designed  Rule  19c-5  to  provide  a 
phased-in  expansion  of  multiple  trading 
on  exchange-listed  stocks.  Specifically, 
the  Rule  provides  that  as  of  January  22. 
1990,  no  exchange  rule  can  limit  the 
exchange's  ability  to  list  any  stock 
options  class  first  listed  on  an  options 
exchange  on  or  after  January  22, 1990. 
because  that  option  is  listed  on  another 
options  exchange.  Finally,  the  Rule  also 
provides*  that  as  of  January  21. 1991,  no 
options  exchange  can  limit  by  any 
means  its  ability  to  list  any  stock 
options  class  because  that  class  is  listed 
on  another  exchange.  Under  Rule  19c-5. 
an  exchange  unilaterally  could  decide, 
as  a  business  matter,  not  to  multiple 
trade  any  particular  option.  An 
exchange  could  not,  however,  reach  an 
agreement  with  one  or  more  other 
exchanges  to  refrain  from  multiple 
trading. 

As  noted  elsewhere,  several 
commentators  expressed  concern  that 
implementation  of  the  Rule  immediately 
following  its  adoption  would  not  provide 


investment  in  more  efficient  options  markets."  and 
that  in  the  long  term  these  facilities  would  help 
maintain  the  competitive  posture  of  U.S.  securities 
markets  in  a  global  trading  environment.  Morgan 
Stanley  letter,  supra  note  7&  at  3. 

*'  See  attachment  to  Merrill  Lynch  letter,  supra 
note  78. 

••  Merrill  Lynch  letter,  supra  note  78.  at  2. 

"Id 


*'  Under  the  Rule,  any  of  the  pre-existing  options 
eligible  for  multiple  trading,  whether  overlying  OTC 
stocks  or  exchange-listed  slocks,  could  tie  multiply 
traded  and  would  not  count  as  one  of  Ihe  ten 
additional  options  classes.  In  addition,  no  stock 
option  class  first  listed  on  an  options  exchange  on 
or  after  January  22. 1990.  would  count  as  one  of  the 
ten  additional  options  classes.  Moreover,  the  ten 
options  classes  chosen  need  not  remain  static:  an 
exchange  can  replace  any  of  the  ten  at  any  time. 
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sufficient  time  for  the  exchanges, 
member  Hrms  and  options  information 
processors  to  make  any  systems 
modifications  and  listing  decisions  they 
deemed  appropriate  or  necessary. 
Several  commentators  also  stated  that  a 
wholesale  expansion  of  multiple  trading 
to  include  previous  as  well  as  futiu« 
options  listings  would  be  particularly 
burdensome.  The  Commission,  however, 
continues  to  believe  that,  just  as  with 
the  introduction  of  new  options 
products.**  multiple  trading  of  options 
on  exchange-listed  stocks  listed  after 
the  effective  date  of  the  Rule  will  not 
have  a  radical  effect  on  existing  markets 
because  no  options  exchange's  flnancial 
viability  is  dependent  on  revenues  from 
these  products.  In  response  to  these 
concerns.  Rule  19c-5,  as  adopted,  will 
permit  a  gradual  expansion  of  multiple 
trading  by  limiting  to  ten  the  number  of 
existing  listed  options  on  exchange- 
listed  securities  that  any  exchange  may 
subject  to  multiple  trading  between 
January  22. 1990,  and  January  21, 1991.*° 
As  discussed  below,  the  Commission 
believes  the  phased-in  implementation 
schedule  of  Rule  19o-5  affords  the 
options  exchanges,  broker-dealers, 
information  vendors,  and  other  market 
participants  ample  time  to  consider  and 
implement  necessary  changes  to 
accommodate  the  introduction  of 
multiple  trading  of  options  on  exchange- 
listed  securities. 

The  Commission  also  has  designed 
Rule  19c-5  to  address  the  treatment  of 
replacement  options  dtuing  the  phase-in 
period.  Specifically,  Rule  19c-5  provides 
that  an  options  exchange  can  replace 
any  of  its  ten  selected  options  with 
another  option  listed  prior  to  January  22, 
1990,  if  the  option  is  involuntarily 
delisted  as  a  result  of  a  merger  or  failure 
to  satisfy  options  listing  standards.** 

Finally,  in  response  to  commentators' 
requests  and  congressional  concern  that 
the  Commission  provide  direction  to  the 
SROs  and  the  securities  industry 


**  For  ■  ditcuMion  of  the  CominiMlon't  rationale 
for  permitting  multiple  trading  of  new  optioni 
products,  fee  supra  note*  13-15  and  accompanying 
text. 

*"  In  other  word*.  t>etween  |anuary  22. 1990,  and 
lanuary  21.  ISSl.  a  maximum  of  Tifty  (50)  optiona 
clataea  previously  limited  to  trading  on  a  tingle 
exchange  could  be  listed  for  multiple  trading 
(assuming  the  five  SROs  currently  spproved  as 
options  markets  each  selected  their  maximum 
allotment  and  each  SRO  did  not  duplicate  the 
selection  of  another  SRO).  Under  the  phased-ln 
policy,  an  options  exchange  would  not  be  prohibited 
from  selecting  the  tame  options  class  for  listing  as 
selected  by  another  exchange,  but  tuch  a  selection 
would  count  against  the  ten  total  selections 
permitted  that  exchange. 

*■  Of  course,  any  option  newly  listed  to  replace 
an  involuntarily  delisted  option  will  be  eligible  to  be 
multiply  traded  without  counting  against  the  ten 
total  selections  permitted  each  exchange. 


regarding  the  design  of  facilities  to 
integrate  the  market  for  standardized 
options  trading,  the  Commission  today 
is  releasing  a  staff  paper  describing 
alternative  initiatives  for  the 
development  of  hiarket  integration 
systems.**  As  explained  in  detail  in  that 
document,  the  Commission  believes  that 
the  technological  means  to  achieve  the 
goal  of  integration  presently  exist;  the 
Commission  also  believes,  however,  for 
reasons  stated  below,  that  the 
development  of  market  integration 
facilities  prior  to  the  expansion  of 
multiple  trading  as  contemplated  by 
Rule  19c-5  is  not  required  by  the  Act. 

B.  Statutory  Requirements 

As  stated  in  the  Introductory  section 
of  this  Release,  the  Commission 
proposed  Rule  19c-5  pursuant  to 
sections  6(b)(8]  and  llA(a)(l)(C)  (i)  and 
(ii)  of  the  Act  **,  sections  which, 
respectively,  (1)  prohibit  a  national 
securities  exchange  registered  with  the 
Commission  from  imposing  "any  burden 
on  competition  not  necessary  or 
appropriate"  in  furtherance  of  the 
purposes  of  the  Act  and  (2)  direct  the 
Commission  to  promote  the 
"economically  efficient  execution  of 
seciuities  transactions;  [and]  fair 
competition  among  brokers  and  dealers, 
[and]  among  exchange  markets  *  *  *." 
These  sections  codify  a  Congressional 
intent  that  the  U.S.  securities  markets, 
including  options  markets,  be  free  from 
competitive  restraints  to  the  furthest 
extent  possible  consistent  with  the  other 
goals  of  the  Act.**  Accordingly,  in 
addressing  the  multiple  trading  issue, 
the  Commission  has  examined  carefully 
the  evidence  regarding  the  positive 
impact  of  exchange  competition  arising 
from  multiple  trading  on  investors,  as 
well  as  arguments  regarding  the 
potential  negative  effect  of  multiple 
trading  on  the  exchanges,  their  member 
firms,  and  retail  customers. 

Having  examined  this  evidence,  we 
believe  the  benefits  to  be  derived  from 
an  expansion  of  multiple  trading  have 
been  demonstrated  and  amply 
documented  by  the  Commission,  its 
staff,  and  several  of  the  commentators. 
The  Commission  begins  with  the 
premise  that  under  the  Act  market 
participants  should  have  the  ability  to 
select  the  marketplace  of  their  choice. 
Thus,  the  Act  disfavors  the  imposition  of 
a  particular  market  on  investors  via  a 


government-sanctioned  lottery,  at  least 
in  situations  in  which  there  is  no 
evidence  of  significant  negative  impacts 
occurring  as  a  result  of  multiple  trading. 
This  requirement  consistently  has  been 
a  factor  in  positions  taken  by  the 
commission  since  the  introduction  of 
standardized  options  trading.  Indeed,  in 
1980.  the  Commission  approved  the 
Allocation  Plan  only  as  an  interim  step 
until  structural  problems  with  multiple 
trading  could  be  resolved.  This  interim 
step  has  become  entrenched  as  the 
options  exchanges  have  ceased  efforts 
to  develop  market  integration  facilities 
which  would  resolve  these  structival 
problems. 

In  considering  the  adoption  of  rules 
such  as  Rule  19c-5,  the  Act  requires  the 
Commission  "to  balance  the  perceived 
anticompetitive  effects  of  the  regulatory 
policy  or  decision  at  issue  against  the 
purposes  of  the  Exchange  Act  that 
would  be  advanced  thereby  and  the 
costs  of  doing  so."  **  Implicit  in  this 
calculus  is  the  Act's  initial  preference 
for  providing  investors  with  marketplace 
choice;  this  choice  should  be  restricted 
only  when  it  might  lead  to  serious 
regulatory  abuses  or  a  market  failure.** 

In  examining  multiple  options  trading, 
the  Commission  finds  that  the  Act's 
initial  preference  for  marketplace  choice 
is  supported  strongly  by  the  benefits 
that  multiple  trading  has  and  will 
provide  to  the  marketplace.  First, 
multiple  trading  could  lead  to  an 
improvement  in  market  making  qualify. 
The  Commission  staff  studies  found  that 
investors  could  directly  benefit  from 
multiple  trading  by  paying  reduced 
transaction  costs.*^  The  extent  to  which 
these  costs  can  be  reduced  has  been 
debated  by  commentators  throughout 
this  proceeding.**  The  Commission 
nevertheless  believes  that  the  staff 
studies  amply  demonstrate  that  multiple 
trading  provides  at  least  significant 
short  term  improvements  in  the  qualify 
of  multiple-traded  options  markets. 
Given  the  longer  period  of  time  it  has 
taken  for  multiple  trading  battles  to 
settle  on  a  dominant  marketplace  since 
these  studies  were  conducted.**  it  is 
likely  that  these  benefits  will  prove  even 
more  significant.  Further,  the 
Commission  notes  that  if  an  exchange 
emerges  as  the  dominant  marketplace 


**  See  Market  Structure  Paper,  supra  note  53. 

**  Rule  19o-5  is  also  consistent  with  sections  19(c) 
and  23(a)(2)  of  the  Act  (IS  U.aC.  7Bs  and  78w 
(1962)). 

**  Senate  Comm.  on  Banking.  Housing  S  Urban 
Affairs.  Report  to  Accompany  S.  249.  S.  Rep.  No.  94- 
75,  94lh  Cong.,  1st  Sess.  7. 13,  reprinted  in  1975  U.S. 
Code  Cong.  S  Ad.  News  179  ("Senate  Report"). 


•»  Id.  at  13-14. 

**  Therefore,  competition  Is  not  "paramount  to 
the  great  purposes  of  the  *  "  "  Act.  but  the  need  for 
and  effectiveness  of  regulatory  actions  in  achieving 
those  purposes  *  *  *  have  to  be  weighed  against  any 
detrimental  impact  on  competition."  Id.  at  14. 

•^  See  DEPA  Study,  supra  note  20,  at  7;  OCE 
Study,  supra  note  2a  at  24. 

**  See  supra  notes  25-28  and  accompanying  text. 

**  See  supra  notes  32-35  and  accompanying  text. 
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for  a  particular  option,  it  still  could  be 
challenged  in  the  future  for  that  option  if 
it  does  not  continue  to  provide  an 
adequate  market  for  that  option. 

Second,  multiple  trading  has  spurred 
the  options  exchanges  to  increase  the 
quality  of  the  services  they  provide.  In 
response  to  battles  for  a  particular 
option  or  to  the  initiation  of  OTC 
options  trading  generally,  the  exchanges 
have  improved  operational  services, 
enhanced  market  making  requirements, 
and  provided  incentives  to  attract  order 
flow.  For  example,  the  PSE  and  the 
PHLX  have  imposed  trading  crowd 
market  making  requirements  to  improve 
frading  crowd  performance  ("ten-up 
requirements")  •°°  and  the  Commission 
has  approved  CBOE,  PSE,  and  PHLX 
programs  that  require  exchange 
members  to  evaluate  the  qualify  of  their 
exchange's  markets.  In  addition,  the 
CBOE  has  implemented  a  quasi- 
specialist  system,  involvinq  a 
Designated  Primary  Market  Maker 
("DPMM").  to  enhance  market  making 
for  new  options.*"*  The  system  is  used 
for  all  new  OTC  options,  and  is  a 
response  to  the  CBOE's  failure  to 
achieve  primary  market  status  in  the 
first  round  of  OTC  options  in  1985.*°* 

Similarly,  both  the  Amex  and  CBOE 
have  expanded  the  use  of  their  small 
order  routing  and  execution  systems  as 
a  means  to  compete  for  OTC  options. 
When  the  CBOE  was  limited  to  usmg  its 
Retail  Automatic  Execution  System 
{"RAES")*"'  for  only  six  equify  options 


'•o  PSE  rules  require  that,  when  market  makers 
are  responsible  for  the  best  bid  and/or  offer  in 
certain  specified  option  classes,  customer  orders  are 
to  be  filled  to  a  minimum  depth  of  ten  contracts  by 
the  market  makers  in  the  trading  crowd.  See 
Securities  Exchange  Act  Release  No.  23775 
(November  4. 1996).  51  FR  41886.  The  PHUCs  ten-up 
requirement  applies  to  all  options  series  traded  on 
the  PHLX  and  to  instances  where  floor  traders  are 
not  quoting  the  best  bid  or  offer.  See  Securities 
Exchange  Act  Release  No.  28660  (March  27, 1989), 
54  FR  13282.  In  addiUon.  the  CBOE  and  the  Amex 
have  filed  proposed  rule  changes  with  the 
Commission  to  impose  a  ten-up  requirement  on  their 
floor  traders  on  a  pilot  program  basis.  See  Securities 
Exchange  Act  Release  No.  28S70  (February  24, 1989), 
54  FR  8857  and  Release  No.  28834  (May  18,  1989). 

'<"  Under  the  DPMM  program,  a  CBOE  committee 
appoints  a  DPMM  to  a  parlirular  option  class.  In 
addition  to  the  normal  obligations  of  a  floor  broker 
and  a  market  maker,  the  DPMM  responsibilities 
include:  (1)  disseminating  accurate  market 
quotations;  (2)  honoring  market  quotations:  (3) 
maintaining  a. regular  presence  at  the  trading  post: 
(4)  participating  in  automatic  execution  systems,  as 
applicable:  and  (5)  resolving  trading  disputes, 
among  others.  See  Securities  Exchange  Act  Release 
No.  24934  (September  22. 1987).  52  FR  36122. 

•••  See  supra  notes  30-31  and  accompanyins  text. 

'<"  RAES  automatically  executes  public  customer 
market  and  marketable  limit  orders  of  ten  or  fewer 
contracts  against  participating  market  makers  in  the 
CBOE  trading  crowd  at  the  best  bid  or  o^er 
reflected  in  the  CBOE  quotation  system. 
Subsequently,  RAES  has  been  approved  for  all 
CBOE-equity  options.  See  Securities  Exchange  Act 
Release  No.  25995  (August  15. 1988),  53  FR  317S1. 


during  a  pilot  phase,  it  replaced  a 
relatively  inactive  allocated  option  with 
an  option  on  the  OTC  stock  Battle 
Mountain  Gold  when  the  option  was 
introduced  on  the  CBOE  and  the  Amex. 
The  Amex  immediately  placed  the 
Battle  Mountain  Cold  option  on  its  small 
order  execution  system.*"*  Moreover,  as 
the  CBOE  expanded  the  use  of  RAES  to 
an  additional  75  options,  and  placed 
new  OTC  options  on  the  system,  the 
Amex  expanded  its  system  to  all 
multiply  traded  options.  In  addition,  the 
PHLX  has  filed  a  proposed  rule  change 
with  the  Commission  to  adapt  its 
automated  order  routing  and 
confirmation  system,  known  as 
"AUTOM",  to  include  an  automated 
execution  feature  for  certain  eligible 
market  and  marketable  limit  orders.*"' 

Thus,  the  Commission  believes  that 
at  a  minimum,  multiple  trading  in  OTC 
stocks  has  spurred  the  options 
exchanges  to  increase  trade  handling 
and  execution  quality.*"*  The 
Commission  believes  that  further 
expansion  of  multiple  trading  will 
continue  to  encourage  service 
innovations  by  the  options  exchanges. 

The  Commission  has  weighed  the 
reasonably  anticipated  benefits  against 
the  possible  adverse  consequences  of  an 
expansion  of  multiple  trading — namely, 
market  fragmentation,  domination  by 
one  market,  and  harm  to  the  financial 
integrify  of  particular  exchanges.*"' 
While,  as  described  below, 
enhancements  to  the  multiple  trading 
environment  may  be  appropriate,  we 
have  determined  that  on  balance  the 
benefits  to  be  derived  from  an 
expansion  under  the  currently  existing 
market  structure  outweigh  any 
reasonably  anticipated  costs.  The 
experience  in  OTC  options  has  provided 
the  Commission  with  an  opportimity  to 
review  the  operation  of  multiple  trading, 
albeit  on  a  reduced  scale.  The  OTC 
options  experience  has  been  largely  a 
positive  one;  few  of  the  feared  problems 
have  surfaced  while  several 


'°*  The  Amex's  automatic  execution  system, 
known  as  Auto-Ex,  executes  public  customer 
market  and  marketable  limit  orders  of  20  or  fewer 
contracts  at  the  best  bid  or  offer  displ^ed  at  the 
time  the  order  is  entered  into  the  system.  See 
Securities  Exchange  Act  Release  No.  25996  (August 
15, 1988).  53  FR  31779. 

>«•  See  rule  filing  SR-PHLX-89-03. 

'<"  If  an  options  exchange  does  not  provide  an 
adequate  level  of  execution  services,  that  failure 
could  conceivably  affect  its  market  share.  For 
instance,  in  1978.  Merrill  Lynch  changed  its  primary 
market  designation  for  several  options  classes  from 
the  CBOE  to  the  Amex  due  to  "operational 
difficulties"  of  the  CBOE.  Options  Study  Report. 
supra  note  7,  at  836-38. 

'0^  The  Commission  notes  that  the  Act  does  not 
require  a  minimum  number  of  options  exchanges  or 
mandate  that  any  exchange  be  allowed  to  survive 
by  shielding  it  from  fair  competition. 


marketplaces  have  been  provided  a 
meaningful  opportunify  to  compete  for 
business.  Given  the  Act's  preference  for 
marketplace  choice  and  the  benefits 
which  multiple  trading  has  engendered 
to  date,  Rule  19c-5  should  be  adopted 
imless  serious  and  far-reaching  harms 
would  result.  As  described  below,  the 
Commission  believes  that  the  problems, 
if  any.  that  would  result  from  full  scale 
multiple  trading  would  be  small  and 
manageable. 

1.  Market  Fragmentation.  Those 
commentators  who  oppose  an 
expansion  of  multiple  trading  cited 
market  fragmentation  and  its  potential 
consequences  [e.g.,  failure  of  the  market 
to  reflect  all  buying  and  selling  interest 
trade-throughs,  and  best  execution 
problems)  as  the  chief  problem  with 
multiple  trading  in  the  absence  of 
market  integration  facilities.  Opinions  of 
the  commentators  regarding  the  degree 
to  which  market  fragmentation  will 
occur  were  mixed.  Some  commentators 
believe  that  multiple  trading  in  the 
absence  of  market  linkages  is  likely  to 
result  in  numerous  exchanges  each 
listing  the  same  option  classes;  others 
believe  that  a  single,  dominant  market 
ivill  emerge  for  all  options  trading.  As 
noted  previously,  some  commentators 
differentiated  between  the  market 
fragmentation  which  may  arise  in 
classes  currently  trading  on  a  single 
exchange,  and  that  which  may  occur  in 
classes  not  yet  listed. 

Having  considered  the  evidence 
before  us,  we  believe  that  it  is  unlikely 
the  adoption  of  Rule  19c-5  will  result  in 
either  a  significantly  large  number  of 
fragmented  options  classes  or  significant 
fragmentation  within  a  single  class. 
Historically,  the  exchange  which  has 
first  established  a  market  in  an  option 
generally  has  been  successful  in 
maintaining  a  major  proportion  of  order 
flow  against  any  challenger. 
Accordingly,  the  Commission  does  not 
anticipate  that  options  markets  will 
challenge  currently  existing  primary 
markets  for  a  significant  number  of  their 
options  listings,*"*  nor  do  we  believe 
that  any  competition  that  does  arise  in 
multiply-traded  options  will,  in  the 
typical  case,  involve  multiple 
competitors.  Indeed,  the  Commission 
Klieves  that  it  is  unlikely  that  a  new 
market  will  challenge  an  existing  market 
unless  the  existing  exchange  is 
providing  a  poor  market  or  the 


loa  \fiif  pote  that  this  position  is  in  accord  with 
the  opinion  of  at  least  two  options  exchanges,  one 
of  which  opposes  Rule  19c-5.  See  testimony  of  Alger 
Chapman.  Chairman,  CBOE.  Hearing  Transcript. 
supra  note  61.  at  16-17  and  testimony  of  Ivers  Riley. 
Senior  Executive  Vice  President.  Amex.  id.  at  83. 
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competitor  is  prepared  to  provide  an 
excellent  market  and  superior  services. 

The  Commission  does  not  believe 
that,  in  those  classes  in  which  there  is 
substantial  market  fragmentation  (either 
in  the  short  or  long  run),  there  will  be 
significant  negative  impacts  on 
investors.  To  the  contrary, 
improvements  in  market  making  quality 
should  be  the  most  significant  in  those 
classes  for  which  there  are  competitive 
markets.  Even  in  those  classes  in  which 
a  dominant  or  single  market  exists,  the 
threat  of  potential  competition  could 
have  a  disciplining  effect  on  market 
prices.**" 

Moreover,  in  the  OTC  option  context, 
problems  with  "trade  throughs"  have 
not,  in  the  Commission's  judgment, 
exceeded  the  benefits  obtained  from 
multiple  trading."**  While  the  evidence 
is  mixed  as  to  the  number  of  trade- 
throughs  that  may  occur  in  a  multiple 
trading  environment,  we  find  that  the 
potential  incidence  and  cost  of  trade- 
throughs  does  not  appear  to  approach 
the  potential  for  cost  savings  from 
exchange  competition.' '  * 

Further,  we  do  not  believe  that  the 
presence  of  competing  markets  will 
result  in  significant  pricing  problems  at 
the  opening,  inferior  execution  of  public 
limit  orders,  or  serious  pricing  problems 
resulting  from  the  executions  of  block- 
size  trades  away  from  the  primary 
market  The  experience  with  multiple 
trading  of  OTC  options  demonstrates 
that  the  exchanges  have  the  abihty  to 
mitigate  pncing  problems  at  the  opening. 
Indeed,  Commission  staff  studies  of 
multiple  trading  of  OTC  options  fotmd 
no  evidence  of  pricing  problems  at  the 
opening.  One  of  the  exchanges  that 
opposes  Rule  19c-5  testified  at  the 
public  hearing  that,  although  initially 
disparate  prices  occurred  at  the  opening 
on  an  average  of  two  or  three  times  a 
week  in  one  multiple-traded  class, 
within  a  relatively  short  period  of  time 


'<>*  A«  noted  •Mpra  notM  07-106  and 
accompanying  lexL  however,  rite  CommieMoo't 
decUion  tu  adopt  Rule  19c-6  doe*  not  reel  primarily 
on  the  benefit  of  potential  competition  on 
irantaction  pncet.  but  rather  on  the  other 
improvement*  in  exchange  aervioe*  and  market 
quality  ansendered  by  multiple  trading. 
■ '"  See  supra  note*  40-43  and  accompanying  text 
'  ■  ■  We  also  note  that,  bacauie  by  definition 
trade-throughi  reflect  prices  in  a  fragmented 
market,  the  eatimaled  coat  of  the  trade-throogha 
Identified  by  the  PSE  and  CBOE  may  reflect  die 
positive  pricing  attributes  of  competing  markets.  As 
notpd  previously,  the  majority  of  trade-throughs 
Identified  by  the  PSE  and  CBOE  occurred  between 
Vitth  and  V%th  point  away  from  the  best  quote. 
Because  the  relative  narrowness  of  the  spreads  In 
these  markets  may  be  at  least  partly  attributed  to 
Inter-exchange  competition,  the  trade-through  price 
may  be  indicative  of  what  the  broader  quotation* 
would  have  been  if  the  option  were  not  subfect  to 
multiple  trading. 


the  competitor  exchange  delayed  its 
opening  until  the  primary  market  had 
established  a  price."'  The  Commission 
also  notes  that  one  large  retail  firm, 
Merrill  Lynch,  commented  that  it  has 
received  very  few  customer  complaints 
concerning  executions  received  in 
multiple-traded  OTC  options."*  In 
addition,  we  believe  that  the  best 
execution  obligations  of  all  brokerage 
firms  will  aid  in  ensuring  that  public 
customers  generally  receive  the  best 
available  price. 

Regarding  the  potential  for  block- 
sized  transactions  to  be  routed  away 
from  the  primary  market  in  order  to 
avoid  public  limit  orders,  the 
Commission  recognixes  that  this 
practice  could  have  a  negative  effect  on 
the  pricing  efficiency  of  the  market  and 
on  the  protection  of  public  customer 
limit  orders  placed  with  specialists  and 
Order  Book  Officials.  The  Commission 
is  unable  to  conclude,  however,  that 
trading  large  options  orders  away  from 
the  primary  market  is  likely  to  become 
widespread  in  a  multiple  trading 
environment.  Although  the  CBOE  has 
provided  some  evidence  regarding  the 
frequency  with  which  this  practice  may 
occur,"*  its  data  does  not  suggest  that 
more  than  a  minimal  percentage  of  an 
option's  order  flow  consists  of  blocks 
executed  away  from  the  primary 
exchange.  Accordingly,  while  the 
Commission  does  not  believe  its  impact 
will  be  significant,  the  Commission  will 
monitor  this  practice  closely  as  multiple 
trading  expands."*  If  this  practice  does 
prove  material,  the  Conunission  believes 
that  the  proper  response  would  not  be 
for  the  Commission  to  restrict  multiple 
trading  but  instead  for  the  options  SROs 
to  develop  market  integration  systems 
which  would  permit  system-wide 
protection  of  limit  orders."* 


"•  See  testimony  of  Charles  Henry,  president 
CBOE.  Hearing  Transcript,  »i;pro  note  61,  at  20-23. 

'  '■  See  Merrill  Lynch  letter,  supra  note  78.  at  2. 

"«  See  CBOE  response  No.  2.  supra  note  4&  at  3. 

' "  Indeed,  even  assuming  that  a  significant 
portion  of  options  order  flow  was  in  block-six* 
transactions  and  that  such  orders  were  executed 
away  from  the  primary  market  the  effect  on  public 
limit  orders  of  such  execution*  (as  the  CBOE  has 
argued  in  other  contexts,  including  the  development 
of  RAES)  would  depend  on  whether  the  block 
transaction*  were  effected  at  price*  which  would 
otherwise  trigger  the  execution  of  eligible  public 
limit  orders  on  the  primary  market  and  whether 
those  orders  were  nevertheless  executed  For 
example,  in  1981,  the  CBOE  reporied  that  booked 
limit  orders  represented  only  15%  of  its  total 
contract  volume,  and  booked  and  executed  order* 
represented  only  7%  of  total  contract  volume.  See 
Supplementary  Task  Force  Report  supra  note  12,  at 
8-11. 

"*  See  Market  Stnictur*  Paper,  supra  note  S3,  at 
note*  76-83  and  acoompaoying  text 


In  sum,  the  market  fragmentation 
problems  from  OTC  options  have  been 
minimal  and  little  evidence  exists  that 
full-scale  multiple  trading  would 
increase  significantly  these  problems. 
Rather  than  restrict  options  from 
multiple  trading,  and  thereby  remove  the 
substantial  benefits  that  such 
competition  provides,  the  Commission 
believes  that  the  exchanges  should  woric 
on  reducing  any  perceived  market 
fragmentation  problems.  Rule  19c-5  will 
not  take  effect  for  almost  eight  months, 
and  there  will  be  a  one-year  phase-in 
period  thereafter.  During  this  time,  the 
options  exchanges  should  review  the 
desirability  of  implementing  cost- 
effective  market  integration  systems."^ 
Moreover,  the  phase-in  period  would 
provide  ample  time  for  the  exchanges  to 
increase  commimication  procedures 
among  themselves  for  openings  of 
multiply-traded  option  classes  and  to 
resolve  any  problems  regarding  the 
introduction  of  new  option  classes.  In 
this  connection,  the  Commission  has 
today  authorized  the  publication  of  a 
staff  white  (Japer  which  analyzes  the 
costs  and  benefits  of  these  potential 
initiatives.  The  Commission  will  use  the 
phase-in  period  to  monitor  trade- 
throughs,  block  avoidance,  and  any 
other  possible  problems  that  may  result 
fit)m  multiple  trading,  and  twill  consult 
with  the  options  exchanges  should 
unanticipated  problems  develop.  It 
bears  repeating,  however,  that  by 
adopting  Rule  19c-5,  the  Commission 
has  concluded  that  these  issues  do  not 
warrant  delaying  multiple  trading  any 
longer.  There  are  sound  reasons  for 
pursuing  the  development  of  market 
integration  facilities,  but  the 
Commission  does  not  believe  that 
meaningful  progress  on  these  issues  will 
occur  so  long  as  some  of  the  existing 
options  markets  who  oppose  multiple 
trading  believe  that  the  failure  to 
develop  such  facilities  will  further  delay 
multiple  trading. 

2.  Fair  competition.  Several 
commentators  objected  to  Rule  19c-5  on 
the  grounds  that  "fair"  competition  "* 
between  exchanges  as  mandated  by  the 
Act  is  impossible  to  achieve  in  the 
absence  of  a  neutral  order  routing 
switch,"'  a  firm  quote  rule.****  and  a 


'"/</.  at  Part  V. 

"'See Section  11(A)(aniHCMii)  (IS U.SX: 
78kl(aHiMc){iiM1962)). 

'  '*  The  Commission  envision*  that  a  neutral 
order  routing  switch  would  permit  any  broker  or 
dealer  to  route  options  orders  from  its  office*  to  any 
competing  option*  exchange.  See  Securities 
Exchange  Act  Release  No.  14418  (January  28. 1978). 
43  FR  4354. 4358  and  Moratorium  TertDination 
Release,  supra  note  a  45  FR  at  21431. 

■"  See  supra  note  53  and  accompanying  text. 
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vendor  display  requirement  similar  to 
that  for  equities.'**  We  do  not  agree.*** 
If  ever  valid,  these  rationales  appear 
outdated  in  view  of  the  competition 
between  exchanges  for  OTC  options 
over  the  last  year. 

In  regard  to  the  fairness  of 
competition  in  the  absence  of  market 
linkage  facilities,  the  Commission 
recognizes  that  brokerage  firms 
generally  do  select,  prior  to  the 
commencement  of  multiple  trading  in  a 
particular  class,  the  market  to  which 
they  will  direct  their  retail  customer 
order  flow.  Although  this  situation  has 
been  the  norm  since  the  advent  of 
options  trading,  the  factors  which  firms 
consider  in  selecting  a  primary  market 
appear  to  have  increasingly  emphasized 
market  quality  considerations.  For 
example,  in  1978,  after  reviewing  trading 
practices  in  the  then-existing  options 
markets,  Commission  staff  found  that 
volume  was  the  principal  determinant  in 
market  selection  decisions,  so  much  so 
that  the  staff  concluded  that  "exchanges 
other  than  the  exchange  designated  as 
primary  are  effectively  precluded  from 
competing  for  automatically  routed 
customer  orders."  **^  In  1985,  however, 
with  the  start-up  of  multiple  trading  in 
OTC  options,  it  appeared  that,  while 
volume  was  among  the  selection 
criteria,  it  was  but  one  factor 
considered,  and  the  selection  factors  in 
the  aggregate  emphasized  market 
quahty  rather  than  market 
dominance.***  The  Commission 
believes  that  the  more  recent  multiple 
trading  experiences  [e.g.,  in  Mentor, 
Microsoft,  BMG,  and  Blockbuster 
options)  evidence  a  continuing  effort  by 
brokerage  firms  to  engage  in  a  good 


"'See  Rule  llAcl-2  under  the  Act  ("Vendor 
Display  Rule"),  (17  CFR  240.11Acl-2  (1988)J. 

'••  The  Quote  Rule,  cited  supra  note  53,  requires 
equity  markets  to  make  available  to  quotation 
vendors  the  highest  bid  and  lowest  offer  for  certain 
equity  securities  that  they  trade.  These  bids  and 
offers  must  be  honored  up  to  the  size  displayed. 
Although  the  Quote  Rule  is  not  applicable  to  options 
trading,  pursuant  to  the  OPRA  plan  each  exchange 
collects  and  transmits  to  the  OPRA  system  "bids 
and  offers  at  stated  prices  or  limits  *  '  *  sufficient 
in  number  and  timeliness  to  reflect  the  current  state 
of  the  market  in  such  security."  In  addition,  the 
Vendor  Display  Rule,  supra  note  121,  provides  that 
in  displaying  quotations  from  the  equities  markets, 
securities  information  vendors  must  include  either 
(1)  The  best  bid  and  best  offer  from  among  all 
markets  (with  identifiers  indicating  the  market(s) 
reporting  the  best  bid  and  offer),  or  (2)  a  montage 
showing  quotations  from  all  reporting  markets.  The 
Vendor  Display  Rule  by  its  terms  does  not  apply  to 
quotations  for  options.  Many  vendors,  however, 
provide  a  montage  showing  the  quotes  of  competing 
exchanges  in  each  series  of  a  multiply-traded  class. 
It  appears  that  most,  if  not  all  vendors,  display  in 
some  form  quotation  information  from  all  markets 
multiply  trading  a  particular  option  class. 

'*•  Options  Study  Report,  supra  note  7,  at  854, 

"*  See,  e^..  Merrill  Lynch  letter,  supra  note  78,  at 
1-2. 


faith  evaluation  of  the  liquidity  and 
general  operational  capabilities  of  each 
competing  marketplace,  rather  than 
simply  to  route  all  orders  in  all  option 
classes  to  one  exchange.  Indeed,  the  fact 
that  volume  in  the  most  recently 
contested  options  has  been,  at  least 
initially,  evenly  split  between  at  least 
two  markets  indicates  that  firms  are  not 
automatically  directing  order  flow  in  all 
of  their  OTC  options  to  a  single  market. 
Moreover,  once  firms  have  made  an 
initial  order  routing  decision,  they  have 
not  locked  themselves  into  that  choice. 
Data  from  OTC  options  demonstrates 
that  firms  have  switched  order  routing 
decisions  months  after  the  start-up  of 
trading  in  an  option,  not  just  during  the 
initial  weeks  of  trading.*** 

Several  commentators  stated  that  firm 
order  routing  decisions  are  "unfair" 
because  they  are  based  on  the 
consideration  of  factors  unrelated  to 
market  quality,  e.g.,  enforcement  efforts 
undertaken  by  a  particular  exchange 
against  a  broker-dealer  member, 
affiliations  between  a  firm  and 
particular  specialists,  and  "old-boy" 
networks.  Similarly,  the  argument  has 
been  made  that  the  exchanges  located 
outside  New  York  [i.e.,  the  "regional" 
exchanges)  are  at  a  distinct  competitive 
disadvantage  in  their  efforts  to  attract 
order  flow,  possibly  because  of  a 
preference  on  the  part  of  major  broker- 
dealers  for  exchanges  located  in  close 
proximity  to  themselves.  Moreover, 
while  the  potential  for  consideration  of 
irrelevant  factors  will  exist  in  an  options 
multiple  trading  environment  (just  as  it 
exists  for  equity  securities),  the  self- 
interest  of  brokerage  firms  in  ensuring 
that  their  customers  receive  best 
execution  and  that  the  firms  themselves 
are  well  serviced  by  the  exchanges 
should  discipline  any  tendency  to 
consider  factors  unrelated  to  market 
quality.***  Moreover,  the  Commission 
expects  that  "those  broker-dealers  that 
automatically  route  retail  customer 
orders  in  a  particular  security  to  a  pre- 
designated  market  [will],  at  a  minimum, 
make  periodic  assessments  as  to  the 


'"  For  example,  in  Mentor  options,  which  began 
trading  in  March  1987  on  both  the  PSE  and  the 
Amex,  the  PSE  market  share  decreased  from  7a8% 
in  April  1988  to  56.5%  in  July  1988.  while  the  Amex's 
market  share  increased  from  23.2%  to  43.5%  over  the 
same  period.  This  shift  occurred  17  months  after 
Mentor  options  trading  began.  A  similar  market 
shift  occurred  in  Microsoft  options.  From  September 
1967  to  November  1987.  nine  months  after  Microsoft 
options  trading  began,  the  PSE's  market  share 
increased  from  66.7%  to  84.8%.  while  the  Amex's 
decreased  from  33.3%  to  15.2%. 

i2«  where  it  is  alleged  that  a  brokerage  firm  order 
routing  decision  is  influenced  by  exchange 
disciplinary  proceedings  against  the  firm,  the 
Commission  will  not  hesitate  to  investigate  and  take 
appropriate  enforcement  action. 


quality  of  such  markets."  **'  In 

addition,  as  discussed  above,  the  recent 

battles  over  OTC  options  indicate  that 

the  exchanges  outside  of  New  York  can 

obtain  a  primary  market  status  in 

contests  with  the  Amex.  Finally,  the 

Commission  notes,  too,  that  the  order 

routing  decisions  of  Merrill  Lynch,  one 

of  the  largest  options  retail  firms,  do  not 

appear  to  reflect  a  prejudice  either  for  or 

against  exchanges  located  outside  New 

York.*** 

A  related  argument,  raised  by  the 

regional  exchanges,  is  that  an  expansion 

of  multiple  trading  will  severely  reduce 

their  profitabiUty,  particularly  in  light  of 

the  decrease  in  options  trading  volume 

since  the  October  1987  market  break. 

and  ultimately  may  result  in  the  closure 

of  some  or  all  of  the  regional 

exchanges.***  The  Commission  does  not 

believe  that  this  argument  is  correct. 

The  evidence  before  us  clearly 

demonstrates  the  capacity  of  the 

regional  exchanges  to  compete  for.  and 

in  some  instances  dominate,  trading  in 

any  new  option  class. "°  Moreover,  for 

e 


■*'  Securities  Exchange  Act  Release  No.  16590 
(February  19. 1900).  45  FR  12391. 12400  n.118  (Rule 
llAct-2  Adopting  Release).  The  Commission  also 
notes  that: 

Broker-dealers  who  choose  to  automatically  route 
their  customer  orders  to  a  designated  market  should 
be  alert  for  unusual  market  conditions  in  the 
designated  market  which  would  require  brokers  to 
take  additional  measures  (such  as  disclosure  of 
market  conditions  or  special  handling  of  customer 
orders).  Examples  of  such  unusual  market 
conditions  would  include  substantial  price  disparity 
between  the  designated  market  and  other  markets, 
extreme  volatility  of  the  market  in  the  security,  and 
unusual  trading  patterns.  Id. 

See  also  Securities  Exchange  Act  Release  No. 
15671  (March  22. 1979).  44  FR  20360.  20366  (1978 
Status  Report  on  the  Development  of  a  National 
Market  System). 

'••  See  Memll  Lynch  letter,  supra  note  78.  at  1-2. 

'"  The  regional  exchanges  also  argued  that  any 
loss  of  revenue  and/or  increased  costs  associated 
with  the  expansion  of  multiple  trading  would  place 
them  at  a  competitive  disadvantage  vis-a-vis  foreign 
options  exchanges.  The  Commission,  however. 
l>elieves  it  is  highly  unlikely  that  foreign  exchanges 
will  be  able  to  attract  a  significant  amount  of  order 
flow  from  U.S.  options  exchanges  in  the  near  future. 
Few  options  on  U.S.  stocks  are  traded  on  foreign 
exchanges,  and  none  has  generated  any  significant 
order  flow.  Moreover,  in  the  one  instance  where 
fungible  options  on  the  same  underlying  security 
have  t>een  traded  contemporaneously  in  the  U.S. 
and  abroad  (options  on  the  Major  Market  Index, 
traded  on  the  Amex  and  European  Options 
Exchange),  the  U.S.  market  has  captured  the  vast 
majority  of  order  flow.  Finally,  the  Commission 
believes  the  enhanced  competition  among  U.S. 
options  markets  resulting  from  the  adoption  of  Rule 
19c-5  will  act  as  a  catalyst  for  more  efficient 
markets  which  will  attract  foreign  options  order 
flow  to  U.S.  exchanges. 

"°  For  a  trading  statistics  discussion,  see  supra 
notes  32-35  and  accompanying  text. 
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the  reasons  discussed  above,  the 
Commission  believes  that  it  is  unlikely 
that  competirg  marlcets  generally  will  be 
successful  in  capturing  a  substantial 
market  share  in  options  already  trading 
on  an  exchange.  For  example,  the  CBOE 
listed  an  option  on  the  Standard  & 
Poor's  100  Index  ('OEX").  which  has 
captured  the  large  majority  of  index 
options  volume,  and  no  other  options 
exchange  has  been  successful  in  shifting 
away  from  the  CBOE  a  significant 
percentage  of  the  OEX's  volume  to  its 
own  index  options.  In  addition,  the 
regional  exchanges  have  demonstrated 
their  ability  to  be  innovative  in  the 
design  of  new  options  products.  In 
particular,  trading  on  the  Phlx  in  foreign 
currency  options  in  1988  constituted 
46.7%  of  its  total  contract  volume  and 
provides  the  exchange  with  a 
substantial  additional  source  of 
income. ' ' '  Finally,  as  the  Commission 
repeatedly  has  cautioned,  the  Act  does 
not  charge  it  with  a  responsibility  to 
ensure  by  regulatory  fiat  the  continued 
viability  of  a  particular  market 
participant.'" 

At  least  one  commentator  has  argued 
that  the  NYSE,  as  the  dominant  market 
for  equity  securities  trading,  would  have 
unfair  competitive  advantages  over  the  / 
other  options  exchanges  in  an  expanded 
multiple  trading  environment, 
particularly  if  the  exchange  were 
permitted  to  engage  in  side-by-side 
trading.'"  The  Commission  does  not 
agree.  Rule  19c-5  as  adopted  does  not 
allow  the  NYSE  to  engage  in  side-by- 
side  trading  in  options  on  NYSE-hsted 
stocks,  and  by  no  means  reflects  a 
Commission  determination  regarding  the 
merits  of  that  issue."*  In  addition,  die 
NYSE  has  shown  no  ability  to  dominate 
other  options  exchanges  in  the 
competition  for  OTC-multiply-traded 
options.  In  fact,  the  NYSE  has  not 
become  the  primary  market  for  any 
multiply  traded  option. 

The  Commission  recognizes  the 
CBOE's  concern  that  the  NYSE  would 


"■For  example,  tlie  Phlx  wet  t)ie  flnl  exchange 
to  develop  a  markel  in  foreign  cuirency  optiona,  and 
iucceaafully  overcame  a  cbaiiange  by  the  CBOE  for 
a  ihare  of  that  market 

'*'  See.  e.g..  Moratorium  Termination  Releaae. 
Mupro  note  8.  45  FR  at  21430;  Optiona  Study  Report 
lupra  note  7,  at  804-70. 

'  **  See  $upn  notea  M-S5  and  accompanying  text 

■**  When  the  NYSE  waa  approved  for  optiona 
Imding  on  individual  doclu  teverai  rettrictiona 
M'we  impoaed  to  addreii  concemi  arising  from  the 
NYSE's  atatua  as  the  primary  market  for  all  NYSE- 
listed  stocks.  For  instance:  (1)  The  stock  and  optiona 
trading  floors  are  physically  separated  [i.e.,  no  side- 
by-side  trading):  (2)  there  Is  no  integrated  market 
mjking:  and  (3)  options  tradera  are  prohibited  from 
executing  transactions  in  options  on  individual 
stocks  for  one  hour  after  leaving  the  equity  floor. 
Sm  Securitiea  Exchange  Act  Releasa  No.  2175S 
(February  14.    9t»).^FR72Sa 


have  competitive  advantages  if  options 
overlying  stocks  listed  on  the  NYSE 
were  multiply  traded.  Given  the  existing 
physical  separation  of  the  options  and 
stock  trading  floors  on  the  NYSE, 
however,  the  Commission  cannot 
conclude  that  the  NYSE,  in  comparison 
to  the  other  options  exchanges,  would 
be  able  to  provide  market  participants 
with  substantially  superior  execution 
efficiency  or  market  information. 
Further,  the  Commission  cannot 
conclude  that  allowing  the  NYSE  to 
participate  in  multiple  trading  would  be 
unfair  because  NYSE  specialists  would 
engage  in  tying  and  other  predatory 
practices.  As  we  stated  in  the  Proposal 
Release,*"  we  question  whether  NYSE 
specialists  would  risk  misusing  their 
market  power  (For  example,  by 
providing  inferior  stock  executions  to 
firms  which  route  their  options  order 
flow  to  other  markets)  in  an  effort  to 
attract  volume.  In  the  absence  of  any 
evidence  that  the  NYSE  has  engaged  in 
predatory  acts  since  the  commencement 
of  its  option  program,  we  cannot 
presume  that  the  exchange  would  seek 
to  do  so  in  an  expanded  multiple  trading 
environment."* 

We  also  do  not  believe  that  the 
absence  of  firm  quote  and  vendor 
display  rules  will  preclude  or  inhibit  fair 
competition  between  the  exchanges."' 
The  Commission  understands  that  many 
vendors,  including  Quotron  and  ADP, 
provide  a  montage  for  OTC  options 
showing  the  quotes  for  each  series  on 
competing  exchanges.  Other  vendors 
permit  retrieval  on  separate  displays  of 
quotation  and  transaction  information 
for  all  markets  trading  a  particular 


■*'  Proposal  Release,  lupro  note  S,  at  52  FR  23854. 

'**  Moreover,  such  a  conclusion  only  would, 
perhaps,  suggest  that  the  NYSE  should  not  be 
allowed  to  trade  multiply-listed  options  on  stocks 
which  are  listed  on  the  NYSE,  not  that  the  NYSE 
should  be  completely  banned  from  competitively 
trading  optiona  on  non-NYSE  stocks. 

"^  Without  exception,  in  the  past  few  years  each 
of  the  options  exchanges  has  required  that  their 
specialists  and  market  makers  voluntarily  honor 
their  quotes  in  certain  optioita  aeries  to  a  minimum 
depth  of  contracts,  usually  ten.  These  requirements 
were  imposed  even  in  situations  in  which  no 
multiple  trading  of  options  on  exchange-listed 
stocks  was  involved,  and  we  can  discern  no  reason 
why  they  could  not  be  imposed  in  a  price- 
competitive  environment  In  fact,  an  expansion  of 
multiple  trading  will  provide  the  exchanges  with 
additional  incentive  to  encourage  the  honoring  of 
quotes,  at  least  to  a  minimum  size.  See.  e.g..  PSE 
Rule  VI.  Sections  48  and  79.  and  PSE  Options  Floor 
Procedure  Advice  B-12;  and  Phlx  Rule  1033(A).  In 
addition,  the  Amex  and  the  CBOE.  through  the  use 
of  their  automated  execution  systems,  require  their 
specialists/floor  traders  to,  in  effect,  honor  the 
prevailing  inaide  quote  for  trade*  up  to  ten  contracts 
in  certain  series.  See  also  Bupm  notes  100-06  and 
accompanying  text  and  Market  Structure  Paper. 
lupra  note  53,  at  notea  SO-52  and  accompanying 
text 


class."*  Thus,  accurate  and  complete 
information  is  available."'  Moreover, 
because  Rule  19o-5  is  drafted  so  as  to 
permit  only  a  gradual  expansion  of 
multiple  trading,  the  exchanges  and 
vendors  will  have  sufficient  time  to 
undertake  measures  designed  to  provide 
the  most  useful  information  in  quotation 
displays  of  multiply  traded  options.'*^ 

3.  Dissemination  of  Information. 
There  appears  to  be  general  agreement 
among  die  commentators  that  measures 
to  increase  the  capacity  of  both  OPRA 
and  private  vendors  should  be 
undertaken  in  order  to  accommodate  an 
expansion  of  multiple  trading.  What 
steps  should  be  taken,  however,  and 
how  much  they  will  cost,  remains 
unclear.  No  firm  cost  estimates  have 
been  submitted  to  the  Commission 
(although  one  commentator  speculated 
that  "[o]n  an  overall  industry  basis,  the 
cost  will  be  in  the  range  of  $100  to  $200 
million"  '*'),  nor  has  any  commentator 
submitted  evidence  indicating  that 
systems  enhancements  are,  from  a 
technological  standpoint,  impossible  to 
develop.  In  addition,  the  Commission 
believes  that  some  commentators  have 
overestimated  the  information  increase 
that  would  be  engendered  by  multiple 
trading.  As  noted  previously,  we  believe 
it  is  unlikely  that  adoption  of  the  Rule 
will  result  in  geometric  increases  in 
either  the  total  number  of  multiple- 
traded  options,  or  in  the  number  of 
markets  each  trading  the  same  option 
class.  For  example,  of  the  449  OTC 
stocks  eligible  for  options  trading,  only 
103  (23%)  have  options  overlying  them. 


'••  Quotron  and  ADP  also  provide  their 
customers  with  quotation  and  transaction 
information  in  this  format. 

'»•  The  Commission  also  notes  that  it  will  not 
permit  vendors  to  discontinue  displaying  market 
information  from  any  exchange  about  a  multiply- 
traded  option. 

■*°  The  Commission  notea  the  inconsistency  of 
commentators  arguing  on  the  one  hand  that  fair 
competition  will  be  precluded  or  inhibited  because 
of  broker-dealer  order  routing  practices  that  are 
unresponsive  to  which  competing  market  is 
disseminating  the  best  quote,  and  on  the  other  that 
fair  competition  is  unattainable  because  of  the 
absence  of  firm  quote  and  vendor  display  rules  for 
optiona. 

'*'  See  CBOE  response,  supra  note  4a  at  lB-23. 
The  CBOE.  however,  stated  that  "|i|t  is  difficult  to 
estimate  the  cost."  The  CBOE  did  not  detail  what 
assumptions  it  was  making  about  the  degree  to 
which  options  would  be  multiple  traded  and  did  not 
explain  the  basis  for  its  "overall  industry"  cost 
estimate.  Nevertheless,  the  Commission 
prehminarily  believes  that  the  costs  to  the  industry 
will  not  be  this  dramatic  because,  as  discussed 
above,  the  Commission  does  not  believe  there  will 
l>e  a  high  incidence  of  multiple  trading  of  currently 
outstanding  options.  Indeed,  CBOEs  estimate  of 
potential  file  records  expansion,  which  is  based  on 
whether  "all  outstanding  option  classes  that  are 
now  solely  listed  were  multiple-traded  by  every 
market"  describes  a  situation  which  will  not  occur. 
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of  which  only  10  (9.7%)  are  multiply 
traded.  Moreover.  Rule  19c-5  as  adopted 
is  well  suited  to  accommodating  the 
need  of  the  exchanges  and  the 
information  industry  to  test  and 
determine  the  capacity  limits  of  current 
systems,  design  system  improvements, 
and  calculate  estimated  costs,  well  in 
advance  of  any  significant  increase  in 
the  number  of  multiply-traded  classes. 
The  exchanges  and  disseminators  of 
options  information  will  have 
approximately  six  months  to  prepare  for 
an  increase  in  the  number  of  multiple 
listings,  and  this  increase  will  be 
limited,  and  to  a  large  extent 
predictable,  for  the  first  12  months 
following  the  Rule's  adoption.  Finally, 
even  though  the  Commission  is  sensitive 
to  the  impact  of  Rule  19c-5  on  the 
operational  capacities  of  OPRA  and 
private  vendors  and  has  designed  the 
Rule  to  provide  these  entities  with 
ample  time  to  make  systems 
enhancements  well  before  there  is  any 
significant  increase  in  the  number  of 
multiply-traded  options,  the  Commission 
nevertheless  believes  potential  vendor 
capacity  concerns  should  not  dictate  the 
resolution  of  such  an  important  market 
structure  issue  as  multiple  options 
trading. 

4.  Other  Issues  Raised  by  the 
Commentators — a.  Grandfathering: 
Several  exchange  commentators 
expressed  a  preference  for 
grandfathering  those  options  already 
trading  on  one  exchange  pursuant  to  the 
Allocation  Plan,  in  the  event  the 
Commission  determined  to  adopt  Rule 
l9c-5.'**  As  already  mentioned, 
however,  the  vast  majority  of  desirable 
optionable  stocks  have  been  allocated 
to  one  exchange.  If  the  Rule  were  not  to 
apply  to  these  option  classes,  the 
benefits  investors  could  derive  from 
multiple  trading  would  be  severely 
circumscribed.  The  Commission  is 
sympathetic,  however,  with  concerns 
expressed  by  commentators  that,  if  the 
Rule  were  imposed  quickly  and  across- 
the-board  [i.e.,  to  previous  as  well  as 
future  listings),  neither  the  industry  nor 
the  options  exchanges  would  have 
sufficient  time  to  plan  for  the  Rule's 
implementation.  In  response  to  these 
concerns,  the  Rule  as  initially  proposed 
has  been  modified  so  as  to  take  effect 
on  January  22. 1990,  approximately  six 
months  after  its  adoption.  In  addition, 
affected  parties  will  have  an  additional 
year  between  January  22, 1990,  and 
January  21. 1991.  in  which  to  prepare  for 
full  implementation  of  the  Rule. 


b.  Same  Day  Start-Up:  One 
commentator,  Merrill  Lynch,  suggested 
that  the  Commission  require  all 
exchanges  that  desire  to  trade  die  same 
option  to  begin  multiple  trading  on  the 
same  day.  The  Commission  believes 
that  such  a  requirement  is  inconsistent 
with  the  central  concept  of  multiple 
trading:  That  the  options  exchanges  be 
free  to  trade  any  eligible  option  at  any 
time.  A  government-imposed  uniform 
commencement  of  trading  in  an  option 
would  lessen  the  incentive  for  options 
exchanges  to  list  what  they  judge  to  be  a 
desirable  option  and  would  be  an 
inappropriate  restraint  on  the  business 
judgment  of  an  individual  exchange.  The 
Commission,  however,  does  believe  that 
options  markets  should  provide  their 
members  a  notice  period,  prior  to  the 
commencement  of  trading  in  a  new 
options  class,  sufficient  to  permit  their 
members  to  prepare  operationally  and 
to  evaluate  the  relative  merits  of  any 
competing  markets.  The  Commission 
urges  the  options  SROs  to  reach 
agreement  on  such  uniform  notice 
period. 

c  Other  Means  to  Enhance  Multiple 
Trading:  '*'  Merrill  Lynch  also 
suggested  that  the  Commission  set 
standards  for  defining  "public"  versus 
"professional"  trading  volume  and 
disseminating  this  information.  If  this 
were  accomphshed,  broker-dealers 
would  have  a  more  accurate  picture  of 
how  order  flow  is  being  routed  to 
several  exchanges  trading  an  option, 
which  would  not  only  help  them  in 
examining  their  own  routing  decisions 
but  also  provide  a  more  realistic 
indication  of  the  volume  and  activity  in 
a  particular  option.  The  Commission 
agrees  that  this  information  would  be 
useful  and  would  enhance  fair 
competition  among  exchanges. 
Accordingly,  the  Commission 
encourages  the  options  exchanges  to 
develop  such  a  capability.  More 
specifically,  the  Commission  requests 
each  of  the  options  exchanges  to  submit 
by  September  18, 1989,  a  report  detailing 
the  criteria  applied  to  distinguish 
"public"  from  "professional"  orders,  and 
an  analysis  of  the  feasibility  of 
separately  reporting  public  and 
professional  trading  volume. 


■**  See.  eg..  NYSE  letter,  supra  note  48,  and 
CBOE  response  No.  2,  supra  note  48. 


'**  In  regard  to  the  IlA's  three  suggestions  as  to 
the  improvement  of  information  system 
dissemination  prior  to  an  expansion  of  multiple  - 
trading,  [see  supra  note  75  and  accompanying  text), 
the  Commission  believes  that  the  options  exchanges 
should  consider  the  capacity  enhancements 
recommended  by  IIA.  For  the  reasons  discussed 
above,  however,  the  Commisaion  does  not  agree 
with  the  IIA  that  multiple  trading  would  result  in 
such  an  increase  in  informational  processing  costs 
that  multiple  trading  should  be  deferred  until  the 
problems  are  solved. 


The  comment  by  Merrill  Lynch 
underscores  the  responsibility  that  the 
options  exchanges  have  to  ensure  that 
their  members  engage  in  fair 
competition  in  miHtiple  trading  contests. 
An  important,  but  certainly  not  the  only, 
factor  in  Tvrm  order-routing  decisions  for 
multiply  traded  options  is  which 
exchange  is  attracting  the  majority  of 
public  order  flow  from  other  firms.  This 
may  be  particularly  important  in  the 
first  few  months  of  multiple  trading 
competition  until  a  primary  maik.et  has 
developed.  Market  makers  at  an 
exchange,  in  order  to  present  an 
appearance  of  activity,  might  be 
tempted  to  engage  in  trading  among 
themselves  to  an  excessive  (and  often 
riskless)  degree.  This  conduct  is 
generally  known  as  chumming.  Such 
conduct  could  take  the  form  of  riskless 
or  near  riskless  box  or  spread  trading 
among  market  makers,  a  pattern  of 
establishing  and  then  reversing  trades 
among  a  group  of  market  makers,  or 
merely  a  level  of  trading  between 
market  makers  that  is  highly 
disproportionate  to  the  usual  level  of 
maricet  maker  trading  in  non-dually 
traded  options.'**  The  Commission 
believes  that  this  type  of  activity  would 
be  a  failure  of  the  market  makers  to 
uphold  their  obligations  under  SRO 
rules  to  maintain  a  fair  and  orderly 
market,'**  would  be  inconsistent  with 
just  and  equitable  principles  of  trade.'*' 
and  would  be  violative  of  Sections  9  and 
10  of  the  Act.'*'  Accordingly,  in  light  of 
Rule  19c-5,  the  Commission  emphasizes 
the  importance  of  the  options  exchanges 
maintaining  adequate  surveillance 
procedures  to  detect  chumming.'** 


■**  See  Securities  Exchange  Act  Release  Na 
13433  (April  5. 1977).  11  SEC  Doc.  2194  (April  19. 
1977)  ("Chumming  Release").  The  Commission 
recently  imposed  sanctions  on  the  CBOE  for  failure 
to  prosecute  properly  a  chumming  case.  See 
Securities  Exchange  Act  Release  No.  28809  (May  11. 
1969). 

■«•  See  Amex  Rules  170  and  95&  CBOE  Rale  ST; 
and  NYSE  Rules  104  and  758.  Phlx  Rules  1014  and 
1020.  and  PSE  Rule  VI.  Section  79 

'<•  See  Amex  Rule  18.  CBOE  Rule  4.1.  NYSE  Rule 
401.  Phlx  Rule  707.  and  PSE  Article  XL  Section  1. 

■*'  Sections  9  and  10  of  the  Act  [15  U.S.C  78i  and 
78j  (1982)].  See  Chumming  Release,  supra  note  144 
Accordingly,  in  light  of  the  adoption  of  Rule  l9c-5. 
the  options  exchanges  will  have  to  reevaluate  the 
adequacy  of  their  surveillance  procedures  to  detect 
chumming.  The  Commission,  however,  does  not 
believe  this  will  be  a  difficult  task  because  the 
exchanges  already  have  implemented  procedures 
which  are  used  to  detect  chumming  in  OTC  stock 
options. 

■**  The  Commission  urges  the  SROs  to  ensure 
that  their  listing  and  marketing  activities  also  are 
consistent  with  the  concept  of  fair  competition.  For 
example,  the  phase-in-penod  for  multiple  trading 
should  provide  the  SROs  with  sufTicient  time  to 
agree  on  procedures  governing  the  tuning  and 
selection  process  for  listing  new  options.  This  ia 
particularly  signiHcant  in  light  of  the  Merrill  Lynch 
suggestion  of  a  uniform  start-up  data. 
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V.  Conclusion 

In  consideration  of  the  above,  the 
Commission  has  determined  to  adopt 
Rule  19C-5.  After  a  carefyl  review  of  the 
record  before  us,  the  Commission 
believes  Rule  19c-5  is  necessary  and 
appropriate  in  furtherance  of  the  Act. 
particularly  Sections  6.  IIA.  19(c)  and 
23. 

VI.  AvsUability  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  in  accordance  with 
the  Regulatory  Flexibility  Act  regarding 
Rule  19c-5  has  been  prepared.  A 
summary  of  the  corresponding  Initial 
Regulatory  Flexibility  Analysis  was 
included  in  the  proposal  release. 
Members  of  the  public  who  wish  to 
obtain  a  copy  of  the  FRFA  should 
contact  Thomas  R.  Gira,  Attorney. 
Branch  of  National  Market  System 
Regulation.  Division  of  Market 
Regulation.  Seciuities  and  Exchange 
Conunission  (Mail  Stop  5-1],  450  Fifth 
Street.  NW..  Washington.  DC  20549. 

VII.  Statutory  Basis  and  Text  of  Rule 

In  accordance  with  the  foregoing.  17 
CFR  Part  240  is  amended  as  follows: 

PART  24a-QENERAL  RULES  AND    ' 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citations: 

AutlMrity:  Sec.  23. 48  Stat.  901.  as 
amended.  15  U.S.C.  78w  *  *  *  240.19c-5  also 
issued  under  Sections  6.  llA.  and  19  of  the 
Securities  Exchange  Act  of  1934.  46  Slat.  885, 
as  amended  89  Slat.  Ill,  as  amended,  and  48 
Stat.  898,  an  amended,  15  U.S.C.  78f.  78k-l, 
■nd  78s. 

2.  By  adding  £40.19c-5  as  follows: 

240.19e-5    Qoveming  Itw  muMpto  Hating 
of  optlOfM  on  national  securities 
exctt«ng«s. 

(a)  The  rules  of  each  national 
securities  exchange  that  provides  a 
trading  market  in  standardized  put  or 
call  options  shall  provide  as  follows: 

(1)  On  and  after  January  22. 1990.  but 
not  before,  no  rule,  stated  policy. _ 
practice,  or  interpretation  of  this 
exchange  shall  prohibit  or  condition,  or 
be  construed  to  prohibit  or  condition  or 
otherwise  limit,  directly  or  indirectly, 
the  ability  of  this  exchange  to  list  any 
stock  options  class  Tirst  listed  on  an 
exchange  on  or  after  January  22. 1990. 
because  that  options  class  is  listed  on 
another  options  exchange. 

(2)  During  the  period  from  January  22. 
1990.  to  January  21. 1991,  but  not  before. 
no  rule,  stated  policy,  practice,  or 


interpretation  of  this  exchange  shall 
prohibit  or  condition,  or  be  construed  to 
prohibit  or  condition  or  otherwise  limit. 
directly  or  indirectly,  the  ability  of  this 
exchange  to  list  up  to  ten  classes  of 
standardized  stock  options  overlying 
exchange-listed  stocks  that  were  listed 
on  another  options  exchange  before 
January  22. 1990.  These  ten  classes  shall 
be  in  addition  to  any  option  on  an 
exchange-listed  stock  trading  on  this 
exchange  that  was  traded  on  more  than 
one  options  exchange  before  January  22. 
1990. 

(3)  On  and  after  January  21. 1991,  but 
not  before,  no  rule,  stated  policy, 
practice,  or  interpretation  of  this 
exchange  shall  prohibit  or  condition,  or 
be  construed  to  prohibit  or  condition  or 
otherwise  limit,  directly  or  indirectly, 
the  ability  of  this  exchange  to  list  any 
stock  options  class  because  that  options 
class  is  listed  on  another  options 
exchange. 

(b)  For  purposes  of  paragraph  (a)(2)  of 
this  Rule,  if  any  options  class  is  delisted 
from  an  options  exchange  as  a  result  of 
a  merger  of  the  equity  security 
underlying  the  option  or  a  failure  of  the 
underlying  security  to  satisfy  that 
exchange's  options  listing  standards, 
then  the  exchange  is  permitted  to  select 
a  replacement  option  from  among  those 
standardized  options  overlying 
exchange-listed  stocks  that  were  listed 
on  another  options  exchange  before 
January  22, 1990. 

(c)  For  purposes  of  this  Rule,  the  term 
"exchange"  shall  mean  a  national 
securities  exchange,  registered  as  such 
with  the  Commission  piu-suant  to 
Section  6  of  the  Securities  Exchange  Act 
of  1934,  as  amended. 

(d)  For  purposes  of  this  Rule,  the  term 
"standardized  option"  shall  have  the 
same  meaning  as  that  term  is  defined  in 
Rule  9b-l  under  the  Securities  Exchange 
Act  of  1934.  as  amended.  17  CFR  240.9b- 
1. 

(e)  For  purposes  of  this  Rule,  the  term 
"options  class"  shall  have  the  same 
meaning  as  that  term  is  defined  in  Rule 
9b-l  under  the  Securities  Exchange  Act 
of  1934.  as  amended.  17  CFR  240.9b-l. 

By  the  Commission. 

loaathan  G.  Katz. 

Secretary. 
Dated:  May  26. 1989. 

[FR  Doc.  88-13144  Filed  6-2-89:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  658 
RIN  212S-AC35 

Truck  Size  and  Weight;  National 
Network-Oregon 

May  10, 1989. 

AQENCy:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTKHC  Final  rule;  technical 
amendments. 

SUMMARY:  This  document  corrects, 
clarifies  and  removes  routes  not  on  the 
Primary  System  from  the  National 
Network  for  trucks  in  the  State  of 
Oregon. 

EFFECnvc  date:  June  5, 1989. 
FOR  FURTHEII  INFORMATION  CONTACT 
Mr.  Richard  A.  Torbik,  Office  of 
Planning  (202)  366-0233,  Mr.  Philip  W. 
Blow,  Office  of  Motor  Carrier 
Information  Management  and  Analysis. 
(202)  366-4036,  or  Mr.  David  C.  Oliver. 
Office  of  the  Chief  Counsel.  (202)  36&- 
1356,  Federal  Highway  Administration, 
400  Seventh  Street.  SW..  Washington 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  ET.  Monday  through 
Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportion  Assistance  Act 
(STAA)  of  1982.  Pub.  L.  97-424,  96  Stat. 
2097  may  operate,  was  First  established 
by  the  final  rule  (23  CFR  Part  658) 
published  in  the  Federal  Register  at  49 
FR  23302,  June  5. 1984.  and  is  located  in 
each  State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  or  described  by 
category  in  Appendix  A  of  the  rule. 
Additional  routes  not  on  the  network 
but  available  for  STAA  vehicles  were 
also  identified  at  State  request. 

The  FHWA  will  make  such  technical 
amendments  from  time  to  time,  in  the 
interest  of  maintaining  accuracy  for 
Appendix  users,  and  publish  them  as  a 
final  rule  in  the  Federal  Register.  The 
only  changes  to  Network  routings 
included  in  this  amendment  provide  for 
the  removal  of  ineligible  routes  (routes 
not  on  the  Primary  System). 

Corrections  and  Clarifications 

The  format  has  been  adjusted  for 
clarity  by  listing  all  route  numbers  in 
numerical  order  beginning  with  the  US 
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numbers  routes  and  following  with  the 

State  numbered  routes.  Contiguous 
segments  with  the  same  route  number 
have  been  combined. 

Route  descriptions  of  some  of  the 
listings  have  been  clarified  by  providing 
additional  information  for  termini  of 
segments  such  as  cross  route  numbers 
and  locality  names.  Spelling  and 
punctuation  corrections  have  been  made 
where  necessary. 

Ineligible  Routes 

The  National  Network  consists  of  the 
Interstate  System  and  other  qualifying 
Federal-aid  primary  highways. 

The  two  following  routes  in  the  State 
of  Oregon  were  removed  from  the 
Federal-aid  primary  system  when  1-5 
was  completed  in  their  vicinity: 

OR  99  from  OR  42  (Winston)  to  1-5 

(Myrtle  Creek) 

OR  99  from  OR  38  (Drain)  to  1-5 

(Yoncalla) 
The  following  route  OR  201  was 
incorrectly  listed  in  the  June  5. 1984, 
Federal  Register  as: 
US  201  from  Spur  US-95  to  Idaho 

State  Line 
The  correct  listing  should  be: 
OR  201  from  US  20  Cairo  to  US  95 

Spur  near  Weiser.  ID 

Therefore,  route  OR  201  is  being 
correctly  listed. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Since 
the  technical  amendments  contained  in 
this  docmnent  are  being  issued  for  the 
purpose  of  removing  ineligible  routes, 
public  comment  is  impracticable  and 
unnecessary.  Therefore,  the  FHWA 
finds  good  cause  to  make  the  revisions 
final  without  notice  and  opportimity  for 
comment  and  without  a  30-clay  delay  in 
effective  date  under  the  Administrative 
Procedures  Act.  Notice  and  opportunity 
for  comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  could  result  in  the  receipt  of 
useful  information  since  the  revisions 
incorporated  in  the  regulation  require  no 
interpretation.  A  regulatory  impact 
analysis  was  prepared  for  the  June  5, 
1984,  rulemaking  which  initially 
designated  the  National  Network  and  is 
available  for  inspection  in  the 
Headquarters  Office  of  the  FHWA,  400 
7th  Street  SW.,  Washington,  DC.  Based 
on  this  analysis  and  under  the  criteria  of 


the  Regulatory  Flexibility  Act.  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  TTiis  action  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  document  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  The  final  rule  is  in 
response  to  an  appUcation  by  the  State 
and  will  expedite  further  review  on 
substantive  issues  raised  by  the 
application. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highways  and  roads.  Motor  Carrier — 
size  and  weight. 

Issued  on:  May  26, 1989. 
R.D.  Morgan, 

Executive  Director. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  1  of  Title  23, 
Code  of  Federal  Regulations,  by 
amending  Appendix  A  to  Part  658  for 
the  State  of  Oregon  to  read  as  set  forth 
below. 

PART  658— [AMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133,  411, 412.  413,  and  416 
of  Pub.  L  97-^24,  96  Stat.  2097  (23  U.S.C.  127; 
49  U.S.C.  2311,  2313,  and  app.  2316),  as 
amended  by  Pub.  L  98-17,  97  Stat.  59,  and 
Pub.  L  98-554,  98  Slat.  2829:  23  U.S.C.  315; 
and  49  CFR  1.48. 

Appendix  A  to  Fart  658    [Amended] 

2.  Appendix  A  to  Part  656  is  amended 
by  revising  the  State  of  Oregon  section 
to  read  as  follows: 


Posted 
route  No. 


From 


To 


Oragon 


US  20 

US  101  Newport ... 

ECL  Sweet 

US  20 

OR  126  Ststere 

10  State  Una 
Nyssa. 

US  28 

US  101  Caniun 
Beach  Junction 

mdML 

US  30 

US  101  Aatoria — 

M05Portl«id. 

US  30 

In  Cascade 

Locks. 

US  30 

1-84  Wot 

1-84  Eot 

Pendleton. 

Pendleion. 

US  30  BR 

OR  201  Orttarto 

ID  State  Une 

US  95 

NV  State  Ijne 

10  State  Lne. 

US  95  Spur. _ 

OR  201 

K)  Stale  Line 

US  97 

CA  State  Line 

Waiaar.lO. 
WA  State  Line. 

US  101 

CA  Stale  Lirw 

Gold  Beach. 

US  101 

SCLPortOrtord .... 

OR  126 

FIOVWC0. 

US  101 

US  20  Newport. 

ORlSOliB. 

US  101 

MP  75.54  N.  of 
Beaver. 

WA  State  Line. 

US  197 

OR216Maupin 

WA  State  Line. 

US  199 

CA  Sute  Line 

ORSBGcanla 
Pass. 

US  395.- 

GA  State  Line. 

US  26  Jotm  Day. 

US395 

Long  Creak 

PandMon. 

US  395 

1-84  StMtfieM 

USTSOna* 
UmatiOa. 

US  730 

1-84  Soardman 

WA  State  Une. 

OR6...„ 

US  101 

US  26  near 

Tillamook. 

Bwiks 

ORB 

OR  47  Forest 

OR  217 

Grove. 

Beawarton. 

OR  11 

US  30  Pend>eton._ 

WA  State  Una. 

OR  18. 

US  101  Ot« _... 

OR99W0aytoa 

OR  19 

OR  206  Condon  . 

1-84  Ailingtan. 
USZOSanaam 

OR  22.-.      . 

ORISnMV 

WMonma. 

Jet 

OR  31 

US97LaPine 

US396VaBey 

Fals. 

OR  34 _.. 

OR99W 
CorvaHs. 

OR  35 _ 

Baseline  Road 
MP  82.11. 

1-84  Hood  Rn>er. 

OH  38 

US  101 

l-5Anlau(. 

Reedsport. 

OR  39 

CA  State  Une 

OR  140  E.  ot 

KIwnathFaSs. 

OH  42- _. 

US  101  Coos 
Bay. 

OR42SCoquSe 

OR  47 

OR99Wnear 

US26N  a< 

McMnnvMe. 

Ban»v 

OR  51 

OR99W 
Monmouth. 

OR22ne«Eote. 

OR  58 

1-5  Eugene _ 

US  97  near 

ChemuN. 

OR  62 

Medionl 

Trait 

OR  78 

Bums 

US  95  Bums 
Jurx:tioa 

OR  82 

1-84  La  Grande 

Joseph. 

OR  99 ._ 

AsMand 

Central  Point 

OR  99 _ 

I-S  E.  o«  Rogiie 
River. 

1-5  Grants  Pass. 

OR  99 

OR99W/E 

Junction  C«y. 

On99E.    „-. 

I-S  Salem     ..       . 

US  26  Portland. 

OR  99E 

l-5Alt>any 

ona9/99w 

Junction  City. 

0H99W 

OR  99/996 
JunctiooCrty. 

1-5  Portland 

OR  126 

US  101  Ftorence... 

US26Prinewia. 

OH  138 _.. 

OR  38  Elkton 

1-6  near 
Suthertn. 

OR  140 

US  97  Klamath 

OR  39  E.  of 

FaNs. 

KlamamFaSs. 

on  201 _-. 

US  26  C*ro 

US  95  Spur  new 
Waiaar.  D. 

OR  206 

US  97  Wasco 

OR  iSCoodoa 

23978 


Federal  Register  /  Vol.  54,  No.  106  /  Monday.  June  5,  1989  /  Rules  and  Regulations 


Pociad 
rouMNa 

From 

To 

OR  207 

OR  212 

OR  214 „... 

OR  217 

OR  223 _... 

OR  224 

US730COU 

Sprirtga  Jet 
E.  Jet  OR  224 

naarRockCk. 

Comer. 
WWoodbum 

US2eBMv«rton.. 
KingtVaMcy 

Hwy.mtMM. 
OR99E 

MliMukia. 

MP  23.56  Kinzua 

Rd. 
US2enMv 

Borina 

OR  213 

Silvanon. 
l-«T)gard. 
OR99W 

RickraaN. 
E.  Jet  OR  212 

naarRockCk 

Comar 

(FR  Doc.  80-13279  Filed  6-2-69:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3SM-4] 

Prevention  of  Significant  Deterioration 
Delegation  of  Autttority  State  of 
Hawaii 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

summary:  The  Regional  Administrator 
for  EPA,  Region  9,  San  Francisco,  has 
amended  the  agreement  delegating  full 
authority  to  the  State  of  Hawaii  to 
implement  and  enforce  the  Federal 
Prevention  of  Significant  Deterioration 
(PSD)  Program. 

DATES:  The  effective  date  of  delegation 
is  January  5. 1989. 
AODRESSCS: 

Hawaii  Department  of  Health, 
Environmental  Protection  and  Health 
Services  Division.  1250  Punchbowl 
Street,  Honolulu.  HI  96813 
Mailing  Address:  Hawaii  Department  of 
Health,  Environmental  Protection  and 
Health  Services  Division,  Post  Office 
Box  3378,  Honolulu.  HI  96801. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Baker,  New  Source  Section  (A-3- 
1),  Air  Operations  Branch,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  215  Fremont  Street. 
San  Francisco,  CA  94105.  Telephone: 
(415)  974-8209. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Protection  Agency  has 
delegated,  under  the  provisions  which 
are  found  in  40  CFR  52.21(u),  to  the  State 
of  Hawaii:  (A)  Authority  over  all 
sources  in  that  State  subject  to  review 
for  the  Prevention  of  Significant 
Deterioration  of  Air  Quality,  pursuant  to 
Part  C,  section  169  of  the  Clean  Air  Act, 
as  amended  August  7. 1977,  and  the 


requirements  promulgated  at  40  CFR 
52.21:  and  (b)  authority  of  review, 
administer,  and  enforce  tlm)ughout  the 
State  the  PSD  requirements  imposed  by 
the  Clean  Air  Act  sections  101, 110  and 
160-160,  and  40  CFR  52.21  as  amended 
August  7, 1980  and  subsequent 
amendments. 

Information  on  this  delegation 
together  %vith  a  copy  of  the  delegation  is 
provided  below. 

On  July  28, 1983,  the  Director  of  the 
Hawaii  Department  of  Health  requested 
delegation  of  authority  for  PSD.  Full 
delegation  was  granted  on  August  15, 
1983.  The  delegation  was  amended  on 
December  12, 1988  and  the  amended 
delegation  became  effective  on  January 
5, 1989.  The  following  letter  and 
attached  agreement  represent  the  terms 
and  conditions  of  the  amended 
delegation. 

December  12, 1989. 
Mr.  David  P.  Howekamp, 
Director,  Air  Management  Division,  U.S 
Environmental  Protection  Agency, 
Region  9, 215  Fremont  Street,  San 
Francisco,  CA  94105 
Dear  Mr.  Howekamp: 
Subject:  Amended  U.S.  EPA/DOH  Delegation 
Agreement  of  the  Regulations  for 
Prevention  of  Significant  Deterioration 
(PSD)  of  Air  Quality 
The  Hawaii  Department  of  Health  has 
reviewed  and  agrees  with  the  subject 
amended  U.S.  EPA/DOH  PSD  delegation 
agreement.  The  signed  document  is  being 
returned  for  U.S.  EPA  concurring  signature. 
If  you  have  any  questions,  please  feel  free 
to  call  Mr.  Wilfred  Nagamine  of  the 
Environmental  Permits  Branch  at  (808)  548- 
6410. 

Sincerely, 
Bruce  S.  Anderson.  PH.D 
Deputy  Director  for  Environmental  Health. 

Amended  Agreement  for  Delegation  of 
Authority  of  the  Regulations  for 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (40  CFR  52.21)  Between 
USEPA  and  Hawau  DOH 

The  undersigned,  on  behalf  of  the 
Hawaii  Department  of  Health  (Hawaii 
DOH)  and  the  United  States 
Environmental  Protection  Agency 
(USEPA),  hereby  agree  to  the  delegation 
of  authority  for  the  administrative, 
technical  and  enforcement  elements  of 
the  source  review  provisions  of  40  CFR 
52.21,  Prevention  of  Significant 
Deterioration  (PSD),  as  they  may  be 
amended  and  in  accordance  with  the 
permit  review  requirements  in  40  CFR 
124  Subparts  A  and  C,  from  the  USEPA 
to  the  Hawaii  DOH,  subject  to  the  terms 
and  conditions  below.  This  delegation  is 
enacted  pursuant  to  40  CFR  52.21  (u). 
Delegation  of  Authority,  and  supersedes 
the  agreement  dated  August  15, 1983 
signed  by  Hawaii  DOH  and  EPA. 


/.  General  Delegation  Conditions 

A.  Authority  is  delegated  for  all 
sources  under  the  jurisdiction  of  Hawaii 
DOH  that  are  subject  to  review  for  PSD. 
This  includes  all  source  categories  listed 
in  40  CFR  52.21  for  each  pollutant 
regulated  by  the  Clean  Air  Act 

B.  This  delegation  may  be  amended  at 
any  time  by  the  formal  written 
agreement  of  both  the  Hawaii  DOH  and 
the  USEPA,  including  amendments  to 
add,  change,  or  remove  conditions  or 
terms  of  this  Agreement. 

C.  If  the  Regional  Administrator 
determines  that  the  State  is  not 
implemening  or  enforcing  the  PSD 
program  is  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  52.21,  40  CFTl 
124,  or  the  Clean  Air  Act,  this 
delegation,  after  consultation  with  the 
Hawaii  DOH,  may  be  revoked  in  whole 
or  in  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a 
Notice  of  Revocation  to  the  State. 
Nothing  in  this  paragraph  shall  preclude 
USEPA  from  exercising  its  enforcement 
authority,  as  provided  in  paragraph  V.B. 
below. 

D.  The  permit  appeal  provisions  of  40 
CFR  124.19  shall  apply  to  all  appeals  to 
the  Administrator  on  permits  issued  by 
the  Hawaii  DOH  under  this  delegation. 
For  purposes  of  implementing  the 
federal  permit  appeal  provisions  under 
this  delegation,  if  there  is  a  public 
comment  requesting  a  change  in  a  draft 
preliminary  determination  or  draft 
permit  conditions,  the  final  permit 
issued  by  Hawaii  DOH  is  required  to 
contain  statements  which  indicate  that 
for  Federal  PSD  purposes  and  in 
accordance  with  40  CFR  124.15  and 
124.19,  (1)  the  effective  date  of  the 
permit  is  30  days  after  the  final  decision 
to  issue,  modify,  revoke  and  reissue  the 
permit;  and  (2)  if  an  appeal  is  made  to 
the  Administrator,  the  effective  date  of 
the  permit  is  suspended  until  such  time 
as  the  appeal  is  resolved.  The  Hawaii 
DOH  shall  inform  USEPA  (Region  IX)  in 
accordance  with  conditions  of  this 
delegation  when  there  is  public 
comment  requesting  a  change  in  the 
preliminary  determination  or  in  a  draft 
permit  condition.  Failure  by  Hawaii 
DOH  to  comply  with  the  terms  of  this 
paragraph  shall  render  the  subject 
permit  invalid  for  Federal  I*SD  purposes. 

E.  By  this  agreement,  the  Hawaii  DOH 
assumes  authority  for  enforcement  and 
permit  modification/amendment  for 
EPA  issued  NSR/PSD  permits. 

F.  This  delegation  of  authority 
becomes  effective  upon  the  date  that 
both  parties  have  signed  this 
Agreement. 
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II.  Communications  Between  USEPA 
and  Hawaii  DOH 

The  Hawaii  DOH  and  USEPA  will  use 
the  following  communication 
procedures: 

A.  The  Hawaii  DOH  will  report  to  the 
USEPA  on  a  quarterly  basis  the  - 
compliance  status  of  the  sources  that 
have  received  a  PSD  permit  from  either 
the  Hawaii  DOH  or  USEPA.  The 
Compliance  Data  System  (CDS)  will  be 
used  for  this  purpose.  Compliance 
determinations  will  be  made  with 
respect  to  the  conditions  established  in 
the  PSD  permits. 

B.  The  Hawaii  DOH  will  forward  to 
USEPA,  at  the  beginning  of  the  public 
comment  period,  a  summary  of  (1)  the 
findings  related  to  each  PSD  application 
for  new  sources,  major  modifications 
and  amendments,  (2)  the  justification  for 
the  Hawaii  DOH's  preliminary 
determination,  and  (3)  a  copy  of  the 
draft  PSD  permit.  Should  there  be  any 
comments  or  concerns  about  the 
pending  PSD  permit,  USEPA  will 
communicate  these  comments  and 
concern  to  the  Hawaii  DOH  as  soon  as 
possible  prior  to  the  close  of  the  public 
comment  period. 

C.  The  Hawaii  DOH  will  forward  to 
USEPA  copies  of  the  final  action  on  the 
PSD  permit  applications  at  the  time  of 
issuance,  as  well  as  copies  of 
substantive  public  comments.  Any 
public  comments  not  incorporated  will 
be  addressed,  and  a  summary  of  the 
responses  will  be  provided 

D.  The  Hawaii  DOH  will  send  to  EPA 
a  copy  of  all  applicability 
determinations  and  justifications  made 
that  would  involve  PSD  exemption  for 
new  or  modified  major  sources  due  to 
netting. 

///.  Revision  To  Title  40  CFR  52.21 

A.  This  delegation  covers  any 
revisions  that  are  promulgated  for  40 
CFR  52.21  and  40  CFR  124.  The  terms  "40 
CFR  52.21"  and  "40  CFR  124"  as  used  in 
the  delegation  request  and  throughout 
this  Agreement,  include  such  regulations 
as  are  in  effect  on  the  date  this 
Agreement  is  executed  and  any 
revisions  that  are  promulgated  after  thai 
date. 

B.  The  revisions  that  have  been 
promulgated  for  40  CFT?  52.21  since  the 
effective  date  (August  15, 1983)  of  the 
previous  delegation  agreement  include 
the  following: 

1.  Stack  Height  Regulations  as 
promulgated  on  July  8, 1985  (50  FH 
27892); 

2.  Revised  Modeling  Guidelines  as 
promulgated  on  September  9, 1986  (51 
FR  32176);  and, 


3.  PM-10  Regulations  as  promulgated 
on  July  1, 1987  (52  FR  24634). 
The  Hawaii  DOH  is  required  to 
incorporate  the  above  revisions  into  its 
PSD  review,  and  to  ensure  that  any 
permits  issued  by  the  Hawaii  DOH 
comply  with  these  final  regulations. 

C.  In  addition,  the  following  USEPA 
policies  apply  to  PSD  review  in  Hawaii: 

1.  According  to  USEPA  guidance 
published  on  September  22, 1987  and 
supplemental  guidance  published  on 
July  28, 1988,  all  delegated  agencies 
must  now  consider  pollutants  not 
subject  to  the  Clean  Air  Act  in  their  Best 
Available  Control  Technology  (BACT) 
determinations.  The  BACT 
determinations  must  include  a  review  of 
the  toxic  effects  of  unregulated 
pollutants  and  the  impact  of  the 
proposed  BACT  on  the  emissions  of 
these  pollutants. 

2.  The  Hawaii  DOH  must  consult  with 
the  appropriate  Federal,  State,  and  local 
land  use  agencies  prior  to  issuance  of 
preliminary  determinations  on  PSD 
permits. 

In  particular,  USEPA  requires  that  the 
Hawaii  DOH  must: 

(a)  Notify  the  Fish  and  Wildlife 
Service  (FWS)  and  USEPA  when  a  PSD 
permit  application  has  been  received,  in 
order  to  assist  USEPA  in  carrying  out  its 
non-delegable  responsibilities  under 
Section  7  of  the  Endangered  Species  Act 
(PL  97-304).  Hawaii  DOH  must: 

(b)  Noti^  potential  applicants  of  the 
potential  need  for  consultation  between 
USEPA  and  the  FWS  if  an  endangered 
species  may  be  affected  by  the  project. 

USEPA's  data  sheet  may  be  used  for 
this  process  (copy  enclosed). 

(c)  Refrain  from  issuing  a  final  PSD 
permit  unless  the  FWS  has  determined 
that  the  proposed  project  will  not 
adversely  affect  any  endangered 
species. 

3.  According  to  USEPA  guidance 
published  on  June  26, 1987,  delegated 
agencies  are  required  to  look  at  certain 
control  options  when  making  BACT 
determinations  for  municipal  waste 
combustors.  Specifically,  these  agencies 
should  consider  a  dry  scrubber  for  sulfur 
dioxide  control,  a  baghouse  or 
electrostatic  precipitator  for  particulate 
control,  and  efficient  combustion 
techniques  for  carbon  monoxide  control 
in  their  BACT  determinations  for  this 
type  of  source. 

4.  Additional  BACT  guidance  issued 
on  December  1, 1987,  by  USEPA,  slates 
that  the  Regional  Office  is  to  encourage 
the  application  of  "top-down"  BACT 
determinations  in  the  Region.  This 
means  that  USEPA  will  consider  as 
deficient  any  BACT  determinations  that 
do  not  begin  with  the  most  stringent 


control  options  available  for  that  source 
category. 

5.  Upon  notification  from  EPA,  Hawaii 
DOH  will  implement  such  new 
regulations  or  directives  pending 
revision  of  this  agreement. 

rv.  Permits 

A.  For  all  PSD  permit  applications 
filed  with  Hawaii  DOH.  USEPA  will 
assist  the  Hawaii  DOH  in  the  BACT 
determination.  Subsequent  to  August  1. 
1988,  concurrence  by  USEPA  will  be 
required  for  each  BACT  determination. 
USEPA  will  ensure  Hawaii  DOH  access 
to  the  BACT  Clearinghouse. 

B.  All  modeling  analyses  for 
determination  of  increment  consumption 
and  compliance  with  NAAQS  will 
require  concurrence  by  USEPA.  The 
signatures  of  USEPA  and  Hawaii  DOH 
on  the  final  PSD  permit  shall  constitute 
concurrence  on  the  BACT 
determinations  and  the  modeling 
analyses. 

C.  In  any  matter  involving 
interpretation  of  Sections  160-169  of  the 
Clean  Air  Act.  or  40  CFR  52.21  and  40 
CFR  124  where  guidance  on  the 
implementation,  review,  administration, 
or  enforcement  of  these  Sections  has  not 
been  sent  to  the  Hawaii  DOH.  USEP.^ 
will  be  contacted  and  requested  to 
provide  the  appropriate  guidance. 

D.  The  Hawaii  DOH  will  at  no  time 
grant  any  waiver  to  the  PSD  permit 
requirements. 

E.  Permits  issued  under  this 
delegation  shall  contain  language  stating 
that  the  Federal  PSD  requirements  have 
been  satisfied. 

F.  Authorities  to  Construct  must 
include  appropriate  provisions,  as 
specified  in  Attachment  A.  to  ensure 
permit  enforceability.  Permit  conditions 
shall,  at  a  minimum,  contain  reporting 
requirements  on  initiation  of 
construction,  start-up,  and  source  testing 
(where  applicable)  and  continuous 
emissions  monitoring  (where 
applicable).  In  all  cases  where  tests  are 
required,  the  test  methods  shall  be 
specified.  All  cases  where  CEMS  are 
required,  appropriate  testing  and 
reporting  requirements  shall  be 
included.  Upset /breakdown  and 
malfunction  conditions  shall  be  included 
in  all  permits. 

G.  U.S.  EPA  and  Hawaii  DOH  will 
jointly  concur  on  any  future 
modifications  and  amendments  affecting 
emissions  and  emission  limitations  at 
Kahe  Units  1-6. 

V.  Permit  Enforcement 

A.  The  primary  responsibility  for 
enforcement  of  the  PSD  regulations  in 
the  State  of  Hawaii  will  rest  with  the 
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HawaU  DOH.  The  Hawaii  DOH  will 
enforce  the  provisions  that  pertain  to  the 
PSD  program,  except  in  those  cases 
where  the  rules  or  pohcy  of  the  Hawaii 
DOH  are  more  stringent.  In  that  case, 
the  Hawaii  DOH  may  elect  to  implement 
the  more  stringent  requirements. 

B.  Taking  into  consideration  the  terms 
of  the  USEPA-Hawaii  DOH  Enforcement 
Agreement,  nothing  in  this  delegation 
agreement  shall  prohibit  EPA  from 
enforcing  the  PSD  provisions  of  the 
Clean  Air  Act.  the  PSD  regulations  or 
any  PSD  permit  issued  by  the  Hawaii 
DOH  pursuant  to  this  agreement. 

C.  In  the  event  that  the  Hawaii  DOH 
is  unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respect 
to  a  source  subject  to  the  PSD 
regulations,  the  Hawaii  DOH  will 
immediately  notify  the  Regional 
Administrator.  Failure  to  notify  the 
Regional  Administrator  does  not 
preclude  USEPA  from  exercising  its 
enforcement  authority. 

Date;  December  12. 196& 
John  C.  Lewin,  MJ)., 
Hawaii  Department  of  Health. 

Date:  lanuary  S.  1989. 
David  P.  Howeliamp, 
U.S.  Environmental  Protection  Agency. 

Attachment  A 

1.  Identiflcation  of  all  points  of 
emission  (both  stack  and  fugitive). 

2.  Specification  of  a  numerical 
emission  limitation  for  each  point  of 
emission  in  terms  of  mass  rate  or 
concentration  limitations.  If  emission 
testing  based  on  a  numerical  emission 
Umitation  is  feasible,  the  permit  may 
instead  prescribe  a  design,  operational, 
or  equipment  standard.  Any  permits 
issued  without  numerical  emission 
limitations  must  contain  conditions 
which  assure  that  the  design 
characteristics  or  equipment  will  be 
properly  maintained  or  that  the 
operational  conditions  will  be  properly 
performed  so  as  to  continuously  achieve 
the  assumed  degree  of  control. 

3.  Limitations  of  factors  which  were 
the  basis  for  air  quality  impact  analysis 
must  be  specified  (e.g.  hours  of 
operation,  stack  height,  materials 
processed  which  affect  emissions). 

4.  Methods  and  frequency  of 
determining  continued  comphance  for 
each  point  of  emission  must  be 
referenced  (if  part  of  the  SIP  or  subject 
to  NSPS  or  NESHAPS)  or  explicitly 
identified  if  a  reference  method  is  not 
used. 

5.  Record  keeping  requirements  which 
enable  the  agency  to  ascertain 
continued  compliance  especially  where 
factors  such  as  hours  of  operation, 
throughput  of  materials,  sulfur  content 


of  fuels,  fuel  usage,  type  or  quantity  of 
materials  processed  are  conditions  or 
the  permit 

6.  A  condition  that  the  permit  will 
expire  if  the  construction  is  not 
commenced  within  a  certain  speciHed 
time  frame. 

7.  The  condition  that  the  source  is 
responsible  for  providing  sampling  and 
testing  facilities  at  its  own  expense. 

8.  Reporting  requirements  which 
enable  the  agency  to  monitor  the 
progress  of  source  construction  and 
compliance  including  the  date  by  which 
construction  is  completed,  and  if 
different  from  the  completion  of 
construction  date,  the  date  by  which  full 
compliance  is  to  be  achieved. 

9.  Permits  issued  under  this  delegation 
should  contain  language  stating  that  the 
Federal  PSDrTequirements  have  been 
satisfied. 

10.  As  a  courtesy  to  sources  exempted 
from  PSD  review  due  to  federally 
enforceable  operational  or  process 
restrictions,  or  the  use  of  controls  more 
stringent  than  required  by  applicable 
SIP  limits,  the  source  should  be  advised 
that  any  relaxation  of  those  limits  may 
subject  the  entire  source  to  full  PSD 
review  as  if  construction  had  not  yet 
begun.  Suggested  language  is  as  follows: 

"This  source  is  exempt  from  PSD 
review  because  of  (e.g.  "a  requirement 
that  operation  is  limited  to  eight  hours 
per  day").  Any  relaxation  in  this  limit 
that  increases  your  potential  to  emit 
above  the  applicable  PSD  threshold  will 
require  a  full  PSD  review  of  the  entire 
source." 

The  Regional  Administrator  finds 
good  cause  for  foregoing  prior  public 
notice  and  for  making  this  rulemaking 
effective  immediately  in  that  it  is  an 
administrative  change  and  not  one  of 
substantive  content.  No  additional 
substantive  burdens  are  imposed  on  the 
parties  a^ected.  This  delegation  became 
elective  on  August  15. 1983;  therefore,  it 
serves  no  purpose  to  delay  this  technical 
revision,  adding  the  State's  address  to 
the  Code  of  Federal  Regulations. 

A  copy  of  the  request  for  delegation  of 
authority  is  available  for  public 
inspection  at  the  U.S.  Enviroiunental 
Protection  Agency,  Region  9  Office.  Air 
ft  Toxics  Division.  Air  Operations 
Branch.  215  Fremont  Street.  San 
Francisco,  California  94105. 

This  rulemaking  is  under  the  authority 
of  sections  101. 110. 160-169  and  301(a) 
of  the  Clean  Air  Act  as  amended  [42 
U.S.C.  7401,  7410,  7470-79  and  7501(a)]. 

Dated:  May  25. 1969. 
Daniel  McGoveiii, 
Regional  Administrator. 
[FR  Doc.  89-13290  Filed  6-2-89:  8:45  am] 
MUMOCOOtf 


40  CFR  Part  52 
[FRL-3S97-4] 

Approval  and  Promulgation  of 
Implementation  Plana 

AOENCV:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  USEPA  is  disapproving  a  site- 
specific  revision  to  the  ozone  portion  of 
the  Ohio  State  Implementation  Plan 
(SIP)  for  Ameri-Cal  Corporation  in 
Medina  Coimty.  The  revision  would 
allow  a  permanent  relaxation  of  the 
volatile  organic  compound  (VOC) 
emission  limits  previously  approved  by 
USEPA  for  the  paper  coating  line  at  the 
Ameri-Cal  Corjjoration  facility  in 
Medina  County,  Ohio. 

USEPA's  action  is  based  upon  a  May 
9. 1986,  revision  request  that  was 
submitted  by  the  State.  The  source  is 
located  in  Medina  County  which  is  part 
of  the  Cleveland  ozone  demonstration 
area.  USEPA  is  disapproving  this 
revision  because  the  State  has  not 
demonstrated  that  the  requested 
revision  would  limit  VOC  emissions  to 
levels  reflecting  the  application  of 
reasonable  available  control  technology 
(RACT),  and  that  the  revision  would  not 
interfere  with  timely  attainment  of  the 
ozone  standard  or  with  progress  toward 
attainment  in  the  interim.  The  source 
remains  subject  to  the  control 
requirements  of  the  Ohio  Administrative 
Code  (OAC),  Rule  3745-21-09(F). 
EFFECTIVE  date:  This  disapproval  will 
become  effective  on  July  5, 1989. 
ADDRESSES:  Copies  of  this  revision  to 
the  Ohio  SIP  are  available  for  inspection 
at:  (It  is  recommended  that  you 
telephone  the  contact  person  provided 
below  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch 

(5AR-26),  230  South  Dearborn  Street 

Chicago.  Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control,  1800 

WaterMark  Drive.  P.O.  Box  1049. 

Columbus.  Ohio  43286-0149. 
FOR  FURTHER  INFORMATION  CONTACT^ 

Anne  E.  Tenner,  (312)  35S-3849. 

SUPPLEMENTARY  INFORMATION:  On  May 
9, 1986,  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted,  as 
a  revision  to  its  ozone  SIP,  a  request  for 
a  SIP  revision  that  consists  of  a 
permanent  relaxation  of  the  VOC 
emission  limits  for  the  paper  coating 
line. 

The  Ameri-Cal  Corporation  operates  a 
custom-design  knife-over-roU  adhesive 
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coating  line  (Source  KOOl)  which  coats 
and  cures  the  adhesive  laminate  to  the 
paper  substrate  materials.  This  is 
defined  as  a  paper  coating  line  and  is 
subject  to  OAC  Rule  3745-21-09(F) 
which  limits  the  emission  of  VOC  to  2.9 
pounds  per  gallon  of  coating  less  water. 

Alternatively,  the  source  may  comply 
with  this  rule  via  the  installation  of  add- 
on control  equipment.  Ameri-Cal 
Corporation  is  subject  to  the  April  1, 
1982,  compliance  date  contained  in  OAC 
Rule  3745-21-04(C)(5). 

OEPA  had  submitted  to  USEPA  a 
request  for  a  SIP  revision  that  consists 
of  a  permanent  relaxation  of  the  VOC 
emission  limits  for  the  paper  coating 
line.  This  request  was  submitted  in  the 
form  of  a  variance  issued  by  OEPA  to 
Ameri-Cal.  The  variance  contains  the 
following  terms  and  conditions: 

1.  Source  KOOl  is  required  to  utilize 
coatings  with  VOC  contents,  not  to 
exceed  4.8  lbs/gallon  of  coating  less 
water 

2.  Source  KOOl  shall  not  emit  VOC  in 
excess  of  22.7  tons  per  year 

3.  The  company  is  required  to  maintain 
detailed  records  on  coatings  used  and 
submit  a  semi-annual  report 
indicating  that  the  variance 
requirments  are  met. 

In  order  to  support  the  SIP  revision 
request  OEPA  submitted  information 
that  purported  to  demonstrate  that  it  is 
not  economically  reasonable  for  Ameri- 
Cal  to  install  add-on  control  equipment 
and  the  coatings  which  comply  with 
OAC  Rule  3745-21-09(F)  are  not 
currently  available  and  are  not  expected 
to  be  available  in  the  near  future. 

On  May  3, 1988,  (53  FR  15703),  USEPA 
proposed  to  disapprove  this  SIP  revision 
because  the  source  is  located  in  Medina 
County,  which  is  part  of  the  Cleveland 
demonstration  area,  and  the  State  did 
not  demonstrate  that  the  revision  would 
limit  VOC  emissions  to  levels  reflecting 
the  application  of  RACT;  or  lacking  such 
a  RACT  demonstration,  that  the  revision 
would  not  interfere  with  timely 
attainment  of  the  ozone  standard  or 
with  progress  towards  attainment  in  the 
interim. 

The  notice  of  proposed  rulemaking 
further  identified  the  following  two 
possible  means  of  making  the  second 
demonstration: 

1.  The  State  of  Ohio  may  remove 
Medina  County,  which  is  an  attainment 
area,  from  the  Cleveland  demonstration 
area  and  show  that  the  relaxation  would 
not  interfere  with  attainment  or 
maintenance  in  either  Medina  County  or 
the  Cleveland  demonstration  area. 

2.  The  State  of  Ohio  may  wish  to 
provide  further  technical  support  that 
this  relaxation  is  already  considered  in 


the  Cleveland  demonstration  of 
attainment  (i.e.,  the  emissions  increase 
from  this  relaxation  is  explicitly 
considered  in  Cleveland's 
demonstration  of  attainment).  If  already 
included,  USEPA  could  only  approve  the 
revision  if  and  when  the  Cleveland  SIP 
is  approved. 

In  response  to  this  proposed 
rulemaking.  USEPA  received  one 
comment  from  OEPA  on  June  1, 1988, 
addressing  each  of  these  points  and  the 
question  of  RACT. 

1.  OEPA  Comment:  It  is  OEPA's 
understanding  that  when  USEPA 
finalizes  its  "post-87"  policy  for  ozone. 
Medina  County  must  be  included  in  the 
post-87  attainment  area  for  Cleveland 
since  it  is  part  of  the  Cleveland 
Standard  Metropolitan  Statistical  Area. 

USEPA  Responses:  Under  the 
proposed  post-87  ozone  policy,  OEPA 
would  be  required  to  include  Medina 
County  as  part  of  the  Cleveland 
demonstration  area.  The  notice  of 
proposed  rulemaking  only  concerned  the 
requirements  for  1982  SIPs. 

If  the  Post-1987  policy  is  finalized  as 
proposed,  OEPA  would  not  have  the 
option  of  supporting  this  revision  by 
removing  Medina  County  from  the 
demonstration  area. 

2.  OEPA  Comment:  The  State  believes 
that  the  SIP  revision  submittal 
demonstrates  that  this  relaxation  would 
not  interfere  with  the  attainment  or 
maintenance  of  the  ozone  standard  in 
Medina  Coimty  or  the  Cleveland 
demonstration  area.  The  current  SIP 
allowable  VOC  emission  rate  for  the 
paper  coating  line  is  10.3  tons/year  at 
the  1985  level  of  production.  By  limiting 
the  level  of  production,  and  by  relaxing 
the  VOC  content  limitation  of  the 
adhesives  used  in  the  paper  coating  line, 
the  proposed  maximum  emission  rate 
would  be  22.7  tons/year  (or  107.1 
kilograms  per  average  summer  day) 
which  is  12.4  tons/year  (or  58.5  kg/day) 
greater  than  that  currently  allowed  for  a 
given  level  of  production.  Actually, 
under  the  SIP  approved  rules,  Ameri-Cal 
Corporation  can  substantially  increase 
production  if  it  uses  complying  coatings. 
The  allowable  emissions  could 
approach  or  exceed  the  emission  rate 
proposed  under  the  SIP  revision. 

Moreover,  the  proposed  relaxation 
will  not  produce  a  measurable  or 
demonstrable  effect  on  the  ambient  air 
quality  in  light  of  the  total  VOC 
emissions  for  the  Cleveland 
demonstration  area.  In  the  attainment 
demonstration  submitted  May  16, 1986, 
the  State  projected  total  point  and  area 
source  emissions  to  be  274,513  kilograms 
per  average  summer  day  in  1987.  The 
relaxation  associated  with  Ameri-Cal 


Corporation  will  be  less  than  .02  percent 
of  the  total.  Ameri-  Cal  Corporation's 
emissions  are  also  insignificant  when 
compared  to  the  total  emission  estimate 
for  Medina  County,  which  is  now 
designated  "attainment"  for  ozone. 

USEPA  Response:  OEPA  still  has  not 
provided  any  evidence  that  the  level  of 
emissions  allowed  by  this  revision  were 
explicitly  considered  in  Cleveland's 
demonstration  of  attainment.  Therefore. 
OEPA  has  not  adequately  demonstrated 
that  the  revision  will  not  interfere  with 
timely  attainment  of  the  ozone  standard. 

3.  OEPA  Comment:  As  described  in 
the  SIP  revision  request  Ameri-Cal 
Corporation  had  been  unable  to  comply 
with  the  SIP  requirements  due  to  the 
lack  of  RACT  for  this  particular  paper 
coating  line  at  the  current  level  of 
production.  Complying  adhesives  do  not 
exist  for  the  company's  knife-over-roll 
coater.  If  Ameri-Cal  Corporation  should 
find  a  greatly  expanded  mariiet  for  its 
products,  the  Ohio  EPA  will  re-evaluate 
RACT  to  determine  whether  the 
installation  of  add-on  control  equipment 
will  be  RACT  under  the  circumstances. 

USEPA  Response:  OEPA's  comment 
does  not  provide  any  additional 
information,  beyond  the  original 
submittal,  concerning  whether  this 
revision  represents  RACT  for  Ameri- 
Cal.  The  issues  reiterated  by  OEPA 
were  considered  by  USEPA  in  the 
proposed  action. 

Conclusion:  USEPA  is  disapproving 
the  SIP  revision  request  for  Ameri-Cal 
Corporation  in  Medina,  Ohio,  because 
OEPA  still  has  not  demonstrated  that 
the  requested  revision  will  limit  VOC 
emissions  to  a  level  reflecting  the 
application  of  RACT,  and  that  the 
revision  will  not  interfere  with  timely 
attainment  of  the  ozone  standard,  or 
with  progress  towards  attainment  in  the 
interim. 

Under  Executive  Order  12291,  toda  v's 
action  is  not  "Major."  Review  of  this 
action  by  the  ONffl  was  waived  on 
January  6. 1989. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  4, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
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Dated:  May  22. 1989. 
Valdas  V.  Adunkus. 

Regional  Administrator. 

40  CFR  Part  52  Subpart  KK  ia  amended 
88  follows: 

PART  52-{  AMENDED! 

OMo— Subpart  KK 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1885  is  amended  by 
adding  new  paragraph  (k)  to  read  as 
follows: 

S52.18«5   Control  Stnrtagy:  Oxona. 

(k)  Disapproval.  On  May  9, 1986.  the 
Ohio  Environmental  Protection  Agency 
submitted  a  revision  to  the  ozone 
portion  of  the  Ohio  State 
Implementation  Plan  (SIP)  for  Volatile 
Organic  Compounds  (VOC).  This 
revision  request  consists  of  a  permanent 
relaxation  of  the  VOC  emission  limits 
previously  approved  by  USEPA  for  the 
paper  coating  line  at  the  Ameri-Cal 
Corporation  facility  in  Medina  Coimty. 
Ohio.  As  a  result  of  USEPA's 
disapproval,  the  source  remains  subject 
to  the  control  requirements  of  the  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09(F). 

|FR  Doc.  8»-13222  Filed  6-2-89:  8:45  am] 
MUMQCOHI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[OockttNo.FEMA6833) 

Suspension  of  Community  EUgibiitty 

aocncy:  Federal  Emergency 
Management  Agency,  FEMA. 
actk)N:  Final  rule. 

summary:  This  rule  Usts  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 

S64.6    Ust  Of  ENgMa  ConwnunltiM. 


that  the  community  has  aaopiea  tne 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECnvc  date:  As  shown  in  fifth 
column. ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street  SW.. 
Room  416,  Washington,  DC  20472,  (202) 
646-2717. 

tUFPLEMCNTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1966,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1988.  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP.  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 


their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
require  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  an  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


Stat* 


Coiorado.„ 
Kansas. 


Oo.. 


Community  name 


Qfialay.  city  o( 

Lafca  Quwira,  ctty  of 

Unincorporatsd  areas.. 


County 


WeJd 

Johnson  and 
Wyandone. 
Leavenwortti... 


Commu- 
nity No. 


060184 
200166 

200186 


Effective  date 


Junes,  1969 
Do. 

Oo. 
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State 


Do.. 
Do„ 
Do.. 
Oo.. 


Do.. 


Oo...™ 

Do 

Nebraska.. 

Do — 

Do...... 

Do...... 

Do...... 

Oo_.... 
■»     Oo..„.. 

Do—. 


Do.. 
Do.. 
Do.. 
Do.. 


North  Oaltoia.. 


Da.. 
Oo... 
Do... 


Ohio. 


Oo_ 
Do.. 


Oo- 


Oo.. 
Do.. 


Communily  name 


Do.. 
Do.. 
Do.. 


South  [M(Ota„ 

Wyoming 

Do 


Lecompton,  city  of.. 

Leor»a.  city  of 

Moiine,  ci^  of 

Natoma,  <^  of 

Neodeaha.  diy  of... 
Oberfin,  city  of.. 


Uniricorporated  areas 

Git)tx)n,  crty  of 

Henderson,  city  of  ...«»»™«.„» 

Hubben.  viNage  of 

tjiVista,  city  of „ 

Unwood,  vitlage  of 

UtcttfieW,  village  of 

Lodgepote.  village  of 

Uwp  aty,  city  of 

MamsN,  vMage  of 

Nev»man  Grove,  city  of 

Omaha,  city  of 

Papillion,  city  of 

Budirtgton.  city  of 

Casseiton,  city  of „ 

Hanwood.  city  of.. 


Harwood.  tovmstiip  of 

Astitabuta,  city  of 

Fairview  Parfc.  city  of 

Florida,  vilage  of „ 

Gambler,  village  of 

Germantown,  village  of ... 

Gettysburg,  village  of _ 

Gtoiia  Giens,  vHtage  of.... 
Grand  Rapids,  village  of . 

Hartford,  village  of 

Bete  Fourctte,  city  of 

Douglas,  tovwi  of 

EvanavJMe,  lowm  of 


County 


Douglas 

Ooniptian-. 
Elk  County. 

Osborne 

Wilson _ 

Oecature 

Pawnee 

Buffaks _ 

York 

Thayer _. 

Sarpy 

Butler 

St>erman... 
Cheyenne. 
St>erman.- 

Uncom 

Madtson... 

Douglas 

Sarpy 

Ward 

Caaa 


Cass ._. 

Cass 

Ashtat)ula-..„ 

Cuyahoga 

Henry 

Knox 

Montgomery. 

Daike 

Medina „. 

Wood 

Licking 

Butte 


Converse. 
Natrona... 


Commu- 
nrtyNo. 


200091 
200082 
200093 

2002S4 
200359 
200073 
200568 
310015 
310378 
310220 
310192 
310028 
310295 
310038 
310215 
310300 
310393 
315274 
315275 
380650 
380020 
380338 
380259 
390011 
390108 
390283 
390310 
390411 
390686 
390361 
390585 
390331 
460012 
560013 
960071 


Ettaclive  dale 


Do. 
Da 
Da 
Da 
Da 
Do. 
Da 
Do. 
Da 
Da 
Do. 
Da 
Do. 
Do. 
Da 
Do 
Do. 
Da 
Do. 
Do. 
Oo. 
Do. 
Da 
Do. 
Do. 
Da 
Oo. 
Oa 
Oa 
Do 
Da 
Oa 
Do. 
Do. 
Oo. 


Harold  T.  Dnryee, 

Administrator,  FederaJ  Insurance 
Administration. 

Issued:  May  19, 1989. 

[FR  Doc.  89-13256  Filed  6-2-89  8:45  am] 

BILUNQ  CODE  t7t«-21-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FamHy  Support  Administration 

45  CFR  Part  402 

RIN  0970-AA72 

State  Legalization  Impact  Assistance 
Granto  (SLIAG) 

agency:  Office  of  Refugee  Resettlement, 
FSA.  HHS. 

action:  Final  rule  with  comments. 

summary:  This  rule  amends  the  final 
rule  implementing  the  State  Legalization 
Impact  Assistance  Grants  (SLL\G), 
published  on  March  10, 1988.  This  action 
changes  the  deadline  by  which  Fiscal 
Year  1990  State  SLL\G  applications  are 
due  from  July  15, 1989  to  October  1. 1989. 
and  the  deadline  by  which  a  State's  FY 
1990  application  must  be  approvable  by 
the  Secretary  from  October  1, 1989  to 
December  15, 1989.  This  will  give  States 
sufficient  time  to  develop  actual  cost 


data  which  can  be  used  in  pi^paring 
their  FY  1990  applications. 
DATES:  Final  rule  effective  Jime  5. 1989; 
comments  must  be  received  on  or  before 
July  5. 1989. 

ADDRESSES:  Comments  may  be  mailed 
to  Division  of  State  Legalization 
Assistance.  Office  of  Refugee 
Resettlement,  Family  Support 
Administration.  370  L'Enfant  Promenade 
SW..  6th  floor,  Washington,  DC  20447. 
FOm  FURTHER  INFORMATKW  CONTACT: 
Norman  L  Thompson  (Director).  202- 
252-4571  (FTS  252-4571). 

SUPPLEMENTARY  INFORMATION:  The 

State  Legalization  Impact  Assistance 
Grant  (SUAG)  regulation  at  45  CFR 
402.43  currently  requires  that  States 
submit  their  FY  1990  applications  by 
July  15. 1989,  and  that  those  applications 
be  approvable  by  the  Secretary  of 
Health  and  Human  Services  by  October 
1. 1989.  The  regulation,  and  other 
guidance  issued  to  States,  contemplates 
that  the  cost  estimates  in  their  FY  1990 
applications,  which  include  updated 
cost  estimates  for  FY  1989.  be  based  on 
actual  cost  data  from  FY  1988  and  from 
FY  1989.  At  the  time  the  regulation  was 
published,  we  expected  that  States 
would  have  complete  cost  data  for  FY 
1988  by  December  31. 1988.  when  annual 
reports  on  FY  1988  costs  were  due.  and 
would  have  at  least  partial  FY  1989  cost 


data  before  submitting  the  FY  1990 
application. 

States'  annual  reports  submitted 
pursuant  to  45  CFR  402.51(e)  indicate 
that  most  States  need  more  time  to 
estabhsh  FY  1968  costs  for  a  substantial 
number  of  programs.  It  appears  that 
States  may  not  have  actual  cost  data  for 
at  least  some  programs  in  time  to  use  it 
in  an  apphcation  that  would  be  due  July 
15. 1989.  The  inability  of  many  States  to 
base  their  FY  1990  application  estimates 
on  actual  cost  data  will  create  a  less 
equitable  treatment  of  States.  The  great 
variation  in  quality  of  estimates  may 
well  risk  punishing  States  that  can  use 
actual  costs,  on  the  one  hand,  or  require 
us  to  apply  an  extremely  rigid  standard 
to  all  estimates  not  based  on  actual 
costs. 

To  help  States  docimient  costs,  we  are 
working  on  several  initiatives.  The 
major  effort  is  a  system  that  would 
enable  States  to  determine  their  actual 
costs  by  matching  the  Social  Seciuity 
numbers  of  program  participants  against 
the  Social  Seciuity  nimibers  of  eUgible 
legalized  aliens.  (The  system  is  l>eiiy 
designed  so  that  such  a  matching  system 
can  be  employed  while  maintaining  the 
strict  confidentiality  requirements  set 
forth  by  the  Inunigration  Reform  and 
Control  Act  of  1986  (Pub.  L.  99-603)  for 
information  concerning  lawful 
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temporary  residents.)  We  expect  this 
system  to  be  in  place  and  available  to 
States  by  June  1. 1989.  That  the  system 
will  be  available  this  soon  is  an  example 
of  exemplary  interagency  cooperation 
among  the  Immigration  and 
Naturalization  Service,  the  General 
Services  Administration,  and  the  Family 
Support  Administration  and  the  Social 
Security  Administration  within  the 
Department  of  Health  and  Human 
Services.  However,  we  recognize  that  it 
may  be  impossible  for  most  States  to 
access  the  system  and  receive  cost  data 
in  time  to  incorporate  this  information 
into  their  FY  1990  applications  by  July 
15, 1989. 

By  extending  the  deadline  for  the  FY 
1990  application,  we  can  obviate  the 
need  for  States  to  prepare  cost  estimates 
for  FY  1989  and  projections  for  FY  1990 
in  the  absence  of  empirical  data  on  the 
participation  of  eligible  legalized  aliens 
in  State  and  local  programs,  and  then  to 
resubmit  cost  estimates  as  experiential 
data  becomes  available.  This  will  ease 
the  administrative  burden  on  all  levels 
of  government  involved  in  SLIAG  and 
will  ensure  an  equitable  allocation  of 
funds. 

We  are  therefore  extending  the 
deadline  for  submitting  the  FY  1990 
application  to  October  1, 1989,  and  the 
deadline  for  that  application  to  be 
approvable  by  the  Secretary  to 
December  15, 1989.  This  will  give  States 
sufficient  time  to  develop  actual  cost 
data  which  can  be  used  in  preparing 
their  FY  1990  applications.  This  change 
will  delay  our  allocating  FY  1990  SLIAG 
funds  from  November  1989  to  January 
1990.  However,  this  will  not 
disadvantage  States.  FY  1990  funds  are 
not  available  for  allocation  before 
October  1  in  any  case,  and  cost 
estimates  in  States'  FY  1989  applications 
indicate  that  States  will  have  more  than 
ample  FY  1988  and  FY  1989  grant  funds 
to  carry  over  into  the  first  part  of 
calendar  year  1990.  If  a  State  wishes  to 
submit  a  completed  application  before 
October  1. 1989,  we  will  review  it 
promptly  and  approve  it  at  the  earliest 
possible  time. 

Because  the  amendments  set  out  in 
this  rule  pertain  to  agency  procedure  or 
practice  under  section  553(b)  of  the 
Administrative  Procedure  Act,  we  have 
dispensed  with  a  Notice  of  Proposed 
Rulemaking.  We  will  consider  any 
comments  received  and,  if  necessary, 
publish  another  rule. 

Regulatory  Procedures 

In  accordance  with  5  U.S.C.  605(b),  the 
Secretary  certifies  that  this  rule  does  not 
nave  a  significant  adverse  economic 


impact  on  small  business  entities.  This 
rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

Paperwork  Reduction  Act 

This  rule  imposes  no  new  reporting  or 
recordkeeping  requirements  subject  to 
Office  of  Management  and  Budget 
clearance. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  13.786,  State  Legalization  Impact 
Assistance  Grants] 

List  of  Subjects  in  45  CFR  Part  402 

Administrative  cost.  Allocation 
formula,  Aliens,  Allotment,  Education, 
Grant  programs.  Immigration, 
Immigration  Reform  and  Control  Act. 
Public  assistance.  Public  health 
assistance,  Reporting  and  recordkeeping 
requirements.  State  Legalization  Impact 
Assistance  Grants. 

Dated:  March  17, 1989. 

Wayne  A.  Stanton, 

Principal  Deputy  Assistant  Secretary.  Family 
Support  Administration. 

Approved:  May  5. 1989. 
Louis  W.  Sullivan. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  402  is  amended 
as  follows: 

PART  402— STATE  LEGALIZATION 
IMPACT  ASSISTANCE  GRANTS 

1.  The  authority  citation  for  Part  402 
continues  to  read  as  follows: 

Authority:  Sec.  204,  Pub.  L  99-603. 

2.  Section  402.43  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)  and  the  second  sentence 
in  paragraph  (b)  and  adding  the  0MB 
control  number  at  the  end  of  the  section 
to  read  as  follows: 

940^43    Application  deadline. 

(a)  *  *  *  Applications  for  Federal 
fiscal  years  1989, 1990.  and  1991  must  be 
received  no  later  than  July  15, 1988. 
October  1, 1989.  and  July  15, 1990, 
respectively.  •  •  * 

(b)  *  *  *  In  order  to  receive  funds 
under  this  Part  for  FY  1989,  FY  1990.  and 
FY  1991.  a  State's  application  must  be 
approvable  by  the  Secretary  by  October 
1. 1988,  December  15. 1989.  and  October 
1. 1990.  respectively.  *  *  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0970-0079) 

[FR  Doc.  89-13184  Filed  6-2-89:  8:45  am] 
MUJNQ  CODE  41ie-04^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  87-74;  RM-5649] 

Radio  Broadcasting  Services;  Oxnard 
and  Glendale,  CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  275A  in  lieu  of  Channel  271A  at 
Oxnard.  California.  This  channel 
substitution  avoids  any  potential 
interference  to  an  Oxnard  station  which 
may  result  from  the  modified  facilities  of 
Station  KMPC-FM,  Glendale,  California. 
The  applicants  for  the  Oxnard  will  be 
permitted  to  amend  their  pending 
applications  without  loss  of  cut-off 
protection.  The  reference  coordinates 
for  Channel  275A  at  Oxnard  are  34-13- 
08  and  119-12-59.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  July  10, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-74, 
adopted  May  4, 1989,  and  released  May 
25, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-lAMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    [AntendMl] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments,  is  amended  under  California 
by  removing  Channel  271A  and  adding 
Channel  275A  at  Oxnard. 

Federal  Communications  Commission. 
Bradley  P.  Holmes. 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  89-13249  Filed  6-2-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docfcet  No.  Se-443;  ltM-536e.  RM-5736 
andRM-S737] 

Radio  Broadcasting  Services; 
Picayune,  MS,  Pascagoula,  MS,  and 
Pondurtoula,  LA 

AQENCV:  Federal  Communicationfl 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  291C2  in  heu  of  Channel  292A 
at  Picayime.  Mississippi,  and  modifies 
the  license  of  Station  WRMH,  Picayime, 
Mississippi,  to  specify  operation  on 
Channel  291 C2.  In  taking  this  action,  we 
dismissed  counterproposals  to  allot 
Channel  291A  to  Ponchatoula, 
Louisiana,  and  Channel  290C2  to 
Pascagould.  Mississippi,  at  the  request 
of  the  respective  proponents.  The 
reference  coordinates  for  Channel  291C2 
at  Picayune  are  30-34-29  and  89-59-36. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  10, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Havne,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-443. 
adopted  May  4. 1989.  and  released  May 
25, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  miy 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliorily:  47  U.S.C.  154,  303. 

§73.202    (Amemtod] 

2.  Section  73.202(b).  the  Table  of  FM 

Allotments,  is  amended  under 
Mississippi  by  removing  Channel  292A 
and  adding  Channel  291C2  at  Picayune. 

Federal  Communications  Commission. 

Bradley  P.  Holmes. 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

|FR  Doc  89-13^50  Filed  8-2^89:  8:45  am) 

MLUNO  CODE  Srn-Ot-H 


47CFRPart73 

[MM  Docket  No.  ••-574;  RM-647^1 

Radio  Broadcasting  Services; 
Kirksville,  MO 

AGENCY:  Federal  Commnnications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  Channel  233C  for  Channel  233C1  at 
Kirksville,  Missouri,  in  response  to  a 
petition  filed  by  KIRK,  Inc.  We  shall 
also  modify  the  license  of  Station 
KRXL(FM)  to  specify  operation  on 
Channel  233C  in  lieu  of  Channel  233C1. 
The  coordinates  for  Channel  233C  are    - 
40-14-34  and  92-25-42.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  July  10,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-574, 
adopted  May  5, 1989,  and  released  May 
25, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  ht)m  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  removing  Channel  233C1  and  adding 
Channel  233C  at  Kirksville. 

Federal  Communications  Commission. 
Karl  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doa  89-13251  Filed  6-2-89:  8:45  am) 
BtLUNG  COOE  (Mi-OI-ll 


47  CFR  Part  73 

(MM  Docket  Na  •8-493;  RM-S431,  RM- 
6445] 

Radio  Broadcasting  Sarvicas;  West 
Point  and  Blair,  NE 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  die 
request  of  Kelly  Communications,  Inc 
substitutes  Channel  300C1  for  Channel 
300A  at  West  Point,  Nebraska,  and 
modifies  its  license  for  Station  KWPN- 
FM  to  specify  operation  on  the  higher 
powered  channel  Channel  300C1  can  be 
allotted  to  West  Point  in  compliance 
with  the  Commission's  minimum 
distance  sparation  requinnents  and  can 
be  used  at  Station  KWPN-FM's  licensed 
site.  The  coordinates  for  this  allootment 
are  North  Latitude  41-47-06  and  West 
Longitude  96-40-39.  This  action  also 
dismisses  the  mutually  exclusive  request 
of  LDH  Communications,  Ina  to 
substitute  Channel  299A  for  Channel 
292A  at  Blair,  Nebraska,  and  the 
modification  of  its  license  for  Station 
KBWH-FM  accordingly,  based  on  its 
withdrawal  of  interest  With  this  action. 
this  proceeding  is  terminated 

effective  date:  July  7, 1989. 

FOR  further  information  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFOflMATKM:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-493. 
adopted  May  4, 1989.  and  released  May 
24.  1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230) 
1919  M  Street.  NW.,  Washington.  D.C 
The  co.Tiplete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
IntRrnational  Transcription  Service, 
(2l>2;  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  "3 
continues  to  read  as  follows: 

Aurtioritj':  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments,  is  amended  by  adding 
Channel  300C1  and  removing  Channel 
300A  at  West  Point.  Nebraska. 
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Federal  Conununicaliona  CktminiMion. 

K*ri  A.  Kwidngf . 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  88-13252  Filed  6-2-68:  8:45  am] 

MUJNQ  coot  •71>-ei-« 

47CFRPart73 

(MM  Docket  Na  8e-S44;  RM-«4<7] 

Radio  Broadcasting  Servlcea; 
Shady«lde.OH 

aosncy:  Federal  Communications 

Commission. 

action:  Pinal  rule. 

ftUMMARV:  The  Commission,  at  the 
request  of  Adventure  Three,  Inc., 
substitutes  Channel  ?.39Bl  for  Channel 
239A  at  Shadyside,  Ohio,  and  modiFies 
its  construction  permit  for  Station  WBJY 
to  specify  operation  on  the  higher 
powered  channel.  Channel  239B1  can  be 
allotted  to  Shadyside  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.0  kilometers  (4.4 
miles)  north  to  accommodate 
petitioner's  desired  transmitter  site. 
Canadian  concurrence  has  been 
received  since  Shadyside  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
DATK  Effective  July  7, 1989. 
TON  FUfrrNm  infonmation  contact: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-65da 

tuPPLiMtNTAfiv  mtormation:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-544, 
adopted  May  5. 1989,  and  released  May 
24, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202).  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subiecto  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 


Channel  239A  and  adding  Channel 
239B1  at  Shadyside,  Ohio. 

Federal  Conununicalions  Commission. 

Kari  A.  Kanaingar, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  89-13253  Filed  6-2-88:  8:45  am] 

MUMQ  cooc  sria-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminletratlon 


973.202    (AmwMtod] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments,  is  amended  by  removing 


49  CFR  Part  571 

(Dockat  No.  74-14;  Notica  60] 

RIN  2127-ACOI 

Federal  Motor  Vehicle  Safety 
Standards;  Occtipant  Craah  Protection 

aocncy:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule;  grant  of  petitions  for 
reconsideration. 

summary:  On  November  23, 1987, 
NHTSA  published  a  final  rule  which, 
among  other  things,  responded  to  the 
dummy  positioning  issues  raised  in 
petitions  for  reconsideration  of  the  1986 
final  rule  adopting  the  Hybrid  III  test 
dummy.  Three  of  the  petitions  for 
reconsideration  of  that  1987  rule  asked 
that  the  positioning  procedures  for  the 
test  dummy's  head  and  feet  be  amended 
to  make  the  procedures  more  specific. 
NHTSA  agrees  with  these  petitioners 
about  the  need  for  such  changes,  and  so 
is  amending  the  head  and  feet 
positioning  procedures  along  the  lines 
requested  by  the  petitioners. 
emcTivc  date:  The  changes  to  the 
Hybrid  III  test  dummy  positioning 
procedures  are  effective  December  4, 
1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  L.  Strombotne,  Chief, 
Crashworthiness  Division,  NRM-12. 
NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (202-366-2284). 
SUPPtEMENTARY  INFORMATION:  On  July 
25, 1966  (51  FR  26688),  NHTSA 
published  a  fmal  rule  adopting  the 
Hybrid  III  test  dummy  as  an  alternative 
for  use  in  determining  compliance  with 
the  injury  criteria  in  dynamic  crash 
testing  under  Standard  No.  208, 
Occupant  Crash  Protection  (49  CFR 
571.208).  This  rule  estabUshed  the 
technical  specifications  and  calibration 
requirements  to  be  met  by  the  new  test 
dummy,  an  additional  injury  criteria  to 
be  met  when  the  new  test  dummy  was 
used,  and  the  procedures  to  be  used  to 


position  the  new  test  dummy  during 
Standard  No.  208  compliance  testing. 

More  than  a  dozen  petitions  for 
reconsideration  of  that  rule  were  timely 
filed  with  NHTSA.  The  petitions 
addressed  all  facets  of  the  final  rule,  but 
most  focused  on  the  additional  injury 
criteria.  The  agency  responded  to  all  of 
the  issues  raised  in  these  petitions, 
except  the  dummy  positioning  issues,  in 
a  notice  published  on  March  17, 1988;  53 
FR  8755. 

While  these  petitions  for 
reconsideration  were  pending,  NHTSA 
was  formulating  a  final  rule  requiring 
light  trucks  and  light  multipurpose 
--X  passenger  vehicles  equipped  with 
tiianual  lap/shoulder  belts  at  the  front 
outboard  seats  to  comply  with  the  injury 
criteria  of  Standard  No.  208.  While 
formulating  this  rule,  the  agency  decided 
that  it  ought  to  expedite  its 
consideration  of  the  dummy  positioning 
issues  raised  in  the  petitions  for 
reconsideration  of  the  Hybrid  III  final 
rule.  This  decision  to  expedite  was 
necessary  because  those  dummy 
positioning  procedures  would  also  be 
used  to  position  the  Hybrid  III  test 
dummies  in  light  trucks  and 
multipurpose  passenger  vehicles. 
Absent  an  agency  response  to  those 
petitions,  only  the  older  test  dummy 
could  be  used  in  compliance  testing  for 
light  trucks  and  multipurpose  passenger 
vehicles.  Accordingly,  the  findl  rule  that 
established  dynamic  testing 
requirements  for  light  trucks  and  light 
multipurpose  passenger  vehicles  also 
responded  to  the  petitions  for 
reconsideration  of  the  Hybrid  III  test 
dummy  positioning  procedures  (52  FR 
44898;  November  23, 1987). 

NHTSA  received  five  petitions  for 
reconsideration  of  the  November  23, 
1987  final  rule.  Three  of  those  petitions 
sought  some  modifications  of  the 
dynamic  testing  requirements.  NHTSA 
responded  to  those  petitions  on 
December  14, 1988  (53  FR  50221).  In  that 
notice,  the  agency  indicated  that  it  had 
not  finished  evaluating  the  petitions 
relating  to  the  Hybrid  III  test  dummy 
positioning  procedures,  and  that  a 
response  to  those  petitions  would  be 
published  at  a  later  time.  This  notice 
responds  to  those  petitions  relating  to 
the  test  dummy  positioning  procedures. 

The  petitioners  in  this  case  were  Ford, 
Honda,  and  Toyota.  The  petitions 
focused  on  the  positioning  procedures 
for  the  head  and  feet  of  the  Hybrid  III 
test  dummy.  These  petitions  are  granted, 
for  the  reasons  explained  below. 

The  head  positioning  procedures 
established  for  the  Hybrid  HI  test 
dummy  in  passenger  cars  specified  that 
the  head  accelerometer  mounting 


Federal  Register  /Vol.  54.  No.  106  /  Monday,  June  5,  1989  /  Rules  and  Regulations  23987 


platform  is  horizontal  within  Vi  degree. 
However,  the  final  rule  extending 
dynamic  testing  to  light  trucks  and 
MPVs  noted  that  NHTSA  had 
encountered  difficulties  in  properly 
leveling  the  Hybrid  III  test  dummy's 
head  in  "vehicles  that  had  very  upright 
seats  with  non-adjustable  seatbacks;"  52 
FR  44898.  at  44903;  November  23, 1987. 
To  address  this  problem,  the  final  rule 
established  a  sequence  of  head 
positioning  procedures  to  be  followed 
when  positioning  the  Hybrid  III  test 
dummy  in  "vehicles  with  upright  seats 
with  non-adjustable  backs." 

In  its  petition  for  reconsideration  of 
the  1987  rule.  Ford  asserted  that  the 
problem  of  leveling  the  dummy's  head 
does  not  arise  from  the  fact  that  the 
seats  are  non-adjus*able.  Ford  correctly 
noted  that  section  S8.1.3  of  Standard  No. 
208  requires  that  adjustable  seat  backs 
be  placed  at  the  manufacturer's  nominal 
design  riding  position,  and  not  be 
adjusted  out  of  that  position.  Instead, 
Ford  alleged  that  the  problem  of  leveling 
the  dummy's  head  arises  when  seats  are 
"very  upright,"  either  because  the  seats 
are  non-adjustable  or  because  that  is  the 
manufacturer's  nominal  design  riding 
position  Accordingly,  Ford  suggested 
that  the  reference  to  "non-adjustable 
seats"  be  deleted  from  the  head 
positioning  procedures.  Toyota  raised  a 
similar  point  in  its  petition,  asserting 
that  Standard  No.  208  specifies  clearly 
the  head  positioning  procedures  to  be 
followed  for  non-adjustable  seatbacks 
but  does  not  specify  any  head 
positioning  procedures  for  adjustable 
seatbacks. 

NHTSA  has  not  encountered  any 
difficulties  in  positioning  Hybrid  III  test 
dummies  in  vehicles  where  the  seats 
have  adjustable  backs.  The 
manufacturer's  nominal  design  riding 
position  for  vehicles  with  adjustable 
seats  has  to  date  always  resulted  in  a 
seat  position  inclined  to  the  rear  of  the 
vehicle.  However,  NHTSA  agrees  with 
the  point  that  vehicles  with  adjustable 
seats  could  be  produced  with  a  very 
upright  nominal  design  riding  position, 
and  that  such  vehicles  would  pose  the 
same  head  positioning  difficulties  that 
have  been  encountered  in  vehicles  with 
non-adjustable  seats.  To  avoid  any 
potential  difficulties,  this  notice  amends 
the  head  positioning  procedures  for  the 
Hybrid  III  dummy  to  provide  that  those 
procedures  should  be  followed  in  all 
vehicles,  regardless  of  whether  the  seats 
are  adjustable  or  non-adjustable.  This 
notice  also  adds  language  to  the  head 
positioning  procedures  to  clarify  that 
before  the  neck  bracket  of  the  Hybrid  III 
is  adjusted,  the  neck  bracket  should  be 
set  at  "0"  (the  non-adjusted  position] 


and  after  the  neck  bracket  of  the  Hybrid 
III  is  adjusted,  the  test  dummy  should 
remain  within  the  limits  for  the  H  point 
and  the  pelvic  angle. 

The  other  dummy  positioning  issue 
raised  in  the  petitions  for 
reconsideration  of  the  1987  rule  was  the 
issue  of  foot  positioning.  As  the  foot 
positioning  procedures  for  the  Hybrid  III 
dummy  were  being  developed,  both 
Ford  and  Toyota  asserted  that  the 
agency  should  use  the  same  foot 
positioning  procedures  for  the  Hybrid  III 
dummy  as  it  used  for  the  older  Part  572 
Subpart  B  test  dummy.  In  response  to 
these  assertions,  the  final  rule  stated: 

NHTSA  agrees  with  Ford  and  Toyota  that 
the  foot  positioning  procedures  for  the  two 
test  dummies  should  be  the  same.  NHTSA 
has  made  the  necessary  changes  to  the 
Hybrid  III  foot  positioning  procedures  to 
conform  them  with  the  procedures  used  with 
the  Part  572  Subpart  B  test  dummy.  52  FR 
44904;  November  23. 1987. 

Ford,  Toyota,  and  Honda  stated  in 
their  petitions  for  reconsideration  that 
NHTSA  had  not  made  the  foot 
positioning  procedures  for  the  two  test 
dummies  the  same,  notwithstanding  its 
stated  intent  to  do  so.  Honda  noted  that 
the  Hybrid  III  foot  positioning 
procedures  do  not  specify  how  to  place 
the  test  dummy's  feet  for  vehicles  with  a 
footrest  or  for  vehicles  with  wheelhouse 
projections  in  the  passenger 
compartment  after  September  1, 1991. 
Prior  to  that  date,  the  rule  permits  the 
feet  of  the  Hybrid  III  test  dummy  to  be 
positioned  according  to  the  same 
procedures  specified  for  the  Part  572 
Subpart  B  test  dummy. 

The  agency  has  already  expressly 
stated  that  the  foot  positioning 
procedures  for  the  two  test  dummies 
should  be  the  same.  NHTSA  agrees  with 
the  petitioners'  assessment  that  the 
amendments  made  to  the  Hybrid  III  foot 
positioning  procedures  in  the  November 
23, 1987  final  rule  did  not  achieve  the 
goal  of  making  the  foot  positioning 
procedures  the  same  for  the  two  test 
dummies.  Therefore,  this  notice  adopts 
as  the  foot  positioning  procedures  for 
the  Hybrid  III  test  dummy  the  foot 
positioning  procedures  that  have 
already  been  adopted  for  the  Part  572 
Subpart  B  test  dummy. 

This  notice  also  removes  section  Sl2 
from  Standard  No.  208,  and  the 
reference  to  that  section  in  SlO  of 
Standard  No.  208.  Section  Sl2  set  forth 
optional  positioning  procedures  for  the 
Part  572  Subpart  B  dummy  that  could  be 
used  until  September  1, 1987.  Since  that 
date  has  now  passed,  there  is  no 
continuing  need  to  refer  to  those 
optional  positioning  procedures  in 
Standard  No.  208. 


Impact  Assessments 

NHTSA  has  considered  the  impacts  of 
these  changes  to  the  Hybrid  ni  test 
dummy  positioning  procedures  in 
response  to  the  petitions  for 
reconsideration.  The  agency  has 
determined  that  these  impacts  are 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  changes  to  the  test 
dummy  positioning  procedures  do  not 
affect  the  estimates  of  costs  and  other 
impacts  set  forth  in  the  final  regulatory 
evaluation  that  was  prepared  in 
connection  with  the  final  rule 
establishing  the  dynamic  testing 
requirements  for  light  trucks  and  MPVs. 
Interested  persons  are  referred  to  that 
docimient,  which  is  available  in  NHTSA 
Docket  No.  74-14,  Notice  53.  Copies  of 
that  regulatory  evaluation  may  be 
obtained  by  writing  to:  NHTSA  Docket 
Section,  Room  5109,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  or  by 
calling  the  Docket  Section  at  (202)  366- 
4949. 

As  noted  above,  the  only  differences 
between  the  rule  considered  in  that 
regulatory  evaluation  and  this  response 
to  the  petitions  for  reconsideration  are 
the  two  modifications  of  the  Hybrid  III 
test  dummy  positioning  procedures. 
These  modifications  do  not  impose  any 
burdens  on  any  party.  Instead,  the 
modifications  to  the  positioning 
procedures  will  result  in  more  consistent 
crash  test  results,  by  more  cleariy 
specifying  precisely  how  the  Hybrid  III 
test  dummy  is  to  be  positioned  in  a 
vehicle  prior  to  a  crash  test.  Changes  to 
the  positioning  procedures  do  not  affect 
the  cost  of  purchasing  a  Hybrid  III  test 
dummy  or  the  cost  of  conducting  a  crash 
test.  Because  of  these  minimal  impacts, 
a  full  regulatory  evaluation  has  not  been 
prepared  for  this  response  to  the 
petitions  for  reconsideration. 

NHTSA  has  also  considered  the 
effects  of  this  action  under  liie 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  modifications  to  the 
Hybrid  III  test  dummy  positioning 
procedures  made  in  response  to  the 
petitions  for  reconsideration  \\ill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  will  only  affect 
manufacturers  that  conduct  their  own 
crash  testing,  few  of  which  are  small 
entities.  As  described  above,  no  adverse 
impacts  will  be  associated  with  these 
modifications  of  the  Hybrid  III 
positioning  procedures.  Further,  since  no 
price  increases  will  result  from  these 
modifications  to  the  test  dummy 
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positioning  procedures,  small 
organizations  and  small  governmental 
entities  will  not  be  affected  by  this 
action  when  they  purchase  new 
vehicles. 

NHTSA  has  also  analyzed  this 
regulatory  action  for  the  purposes  of  the 
National  Environmental  Policy  Act.  and 
determined  that  this  action  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment. 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  NHTSA  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  571.208  is  amended  as  follows: 

PART  S71— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.SC  1392. 1401, 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 


S571.2M    (Amtndsd] 

2.  SlO  is  amended  by  revising  the 
introductory  text  to  read  as  follows: 

510.  Test  dummy  positioning 
procedures.  Position  a  test  dummy, 
conforming  to  Subpart  B  of  Part  572  of 
this  chapter,  in  each  front  outboard 
seating  position  of  a  vehicle  as  set  forth 
below  in  SlO  through  SlO.9.  Each  test 
dummy  is  restrained  during  the  crash 
tests  of  S5  as  follows: 
***** 

3.  Sll  is  amended  by  revising  Sll.l 
and  Sll.6  to  read  as  follows: 

511.  Positioning  Procedure  for  the 
Part  572  Subpart  E  Test  Dummy. 

***** 

Sll.l  Head.  The  transverse 
instrumentation  platform  of  the  head 
shall  be  horizontal  within  Vt  degree.  To 
level  the  head  of  the  test  dummy,  the 
following  sequences  must  be  followed. 
First,  adjust  the  position  of  the  H  point 
within  the  limits  set  forth  in  Sll.4.3.1  to 
level  the  transverse  instrumentation 
platform  of  the  head  of  the  test  dummy. 
If  the  transverse  instrumentation 
platform  of  the  head  is  still  not  level 
then  adjust  the  pelvic  angle  of  the  test 
dummy  within  the  limits  specified  in 


Sll.4.3.2  of  this  standard  If  the 
transverse  instrumentation  platform  of 
the  head  is  still  not  level,  then  adjust  the 
neck  bracket  of  the  dummy  the 
minimum  amount  necessary  from  the 
non-adjusted  "0"  setting  to  ensure  that 
the  transverse  instrumentation  platform 
of  the  head  is  horizontal  within  ¥t 
degree.  The  test  dummy  shall  remain 
within  the  limits  specified  in  Sll.4.3.1 
and  Sll.4.3.2  after  any  adjustment  of  the 
neck  bracket. 
*        *        *        *        * 

Sll.6  Feet.  The  feet  of  the  driver  test 
dummy  shall  be  positioned  in 
accordance  with  SlO.1.1  (b)  and  (c)  of 
this  standard.  The  feet  of  the  passenger 
test  dummy  shall  be  positioned  in 
accordance  with  SlO.1.2.1  (b)  and  (c)  or 
SlO.1.2.2  (b)  and  (c)  of  this  standard,  as 
appropriate. 
***** 

4.  S12  is  removed. 

Issued  on  May  30, 1989. 
Jeffrey  R.  Miller, 
Acting  Administrator. 
[FR  Doc.  8&-13211  Filed  6-2-89;  8:45  am) 
BIUJNO  CODE  4t10-5«-M 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Vhe  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tti^e  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  In  tt>e  rule 
making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heaftti  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  88-073] 

Ports  of  Entry  for  Certain  Plants  and 
Plant  Pro<^ucts 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  foreign 
quarantine  notices  by  adding  a  pipnt 
inspection  station  at  the  port  of 
Houston.  Texas.  Adding  a  station 
through  which  certain  plants  and  plant 
products  may  be  imported  would 
facilitate  the  importation  of  these  plants 

and  plant  products  into  the  United 
States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
5.1989. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Helene  R. 
Wright,  Chief.  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  USDA. 
Room  866.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-073.  Comments 
received  may  be  inspected  at  USDA, 
Room  1141,  South  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

t 

FOR  FURTHER  INFORMATION  CONTACT 

Don  R.  Thompson.  Operations  Officer. 
Port  Operations.  PPQ.  APHIS.  USDA, 
Room  638.  Federal  building,  6505 
Belcrest  Road  Hyattsville,  MD  20782, 
301-436-8393. 


SUPI>LEMENTARY  INFORMATION: 
Background 

We  are  proposing  to  amend  the 
regulations  concerning  foreign 
quarantine  notices  contained  in  7  CFR 
Part  319.  Subpart — Nursery  Stock. 
Plants,  Roots,  Bulbs.  Seeds,  and  Other 
Plant  Products,  and  referred  to  below  as 
the  regulations.  These  regulations 
prohibit  the  importation  into  the  United 
States  of  certain  articles  from  foreign 
countries  and  localities,  including 
certain  plans  and  plant  products,  as  a 
means  of  preventing  the  introduction 
into  the  United  States  of  certain  tree, 
plant,  and  fruit  diseases,  or  injurious 
insects,  that  are  new  to  or  now  widely 
prevalent  or  distributed  within  and 
throughout  the  United  States.  These 
regulations  also  restrict  the  importation 
into  the  United  States  of  certain  articles 
from  foreign  countries  and  localities, 
including  certain  plants  and  plant 
products,  as  a  means  of  preventing  the 
entry  into  the  United  States  of  certain 
injurious  plant  diseases,  injurious  insect 
pests,  and  other  plant  pests 

Restricted  articles,  with  the  exception 
of  certain  restncted  articles  from 
yanaaa.  can  be  imported  or  offered  for 
importation  into  the  the  United  States 
only  at  ports  of  entry  listed  in  §  319.37- 
14(b)  of  the  regulations.  Restricted 
articles  that  are  not  required  to  be 
imported  under  a  written  permit 
pursuant  to  S  319.37-3(a)  (1)  through  (6) 
of  the  regulations  can  be  imported  or 
offered  for  importation  at  any  port  of 
entry  listed  in  paragraph  (b)  of  319.37- 
14.  However,  restricted  articles  that  are 
required  to  be  imported  under  a  written 
permit  pursuant  to  §  319.37-3(a)  (1) 
through  (6)  of  the  regulations  can  only 
be  imported  or  offered  for  importation  at 
parts  of  entry  designated  by  an  astrisk 
in  §  319.37-14(b).  These  latter  ports  of 
entry  have  plant  inspection  stations;  i.e., 
special  inspection  and  treatment 
facilities.  Restricted  articles  that  are 
required  to  be  imported  under  a  written 
permit  pursuant  to  §  319.37-3(a)  (1) 
through  (6)  of  the  regulations  must  be 
imported  only  at  ports  of  entry  that  have 
a  plant  inspection  station  because  these 
restricted  articles  appear  to  present  a 
substantial  risk  of  carrying  injurious 
plant  diseases,  insect  pests,  or  other 
plant  pests  at  the  time  of  importation. 
Plant  inspection  stations  have  the 
special  treatment  and  inspection 
facilities  adequate  for  taking  necessary 
action  with  respect  to  such  articles  in 
order  to  prevent  the  introduction  of 


accompanying  injurious  plant  diseases, 
injurious  insect  pests,  or  other  plant 
pests. 

Only  some  of  the  ports  of  entry  listed 
in  paragraph  (b)  of  S  319.37-14  have 
plant  inspection  stations.  Texas 
currently  has  15  ports  of  entry,  but  only 
three  of  these  ports — Brownsville,  El 
Paso,  and  Laredo — have  plant 
inspection  stations.  A  fourth  plant 
inspection  station  would  provide  a  more 
conveniently  located  facility  for 
importers  in  the  Houston  area,  and 
would  relieve  the  workload  on  other 
plant  inspection  stations  in  the  area. 

We  are  therefore  proposing  to  add  a 
plant  inspection  station  at  the  port  of 
Houston,  Texas.  This  new  station  would 
have  ihe  special  inspection  and 
treatment  facilities  needed  to  imnort 
certain  restricted  articles,  including 
certain  plants  and  plant  products.  That 
are  required  to  be  imported  under  a 
Written  permit  pursuant  to  §  319.37-3(a) 
(1)  through  (6)  of  the  regulations.  These 
restricted  articles  cannot  be  imported 
through  Houston's  existing  inspection 
location,  because  it  does  not  have  a 
plant  inspection  station  which  is 
equipped  with  the  necessary  holding, 
treatment,  and  inspection  facilities. 

Executive  Order  12291  and  Regulatory 
Flexibility  Apt 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  irmovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  addition  of  a  plant  inspection 
station  in  Houston.  Texas,  would 
facilitate  the  importation  of  restricted 
articles,  including  certain  plants,  into 
the  United  States.  We  believe  the 
addition  of  this  facility  would  have  a 
positive  but  small  economic  impact  on 
importers,  since  Texas  already  has  three 
inspection  stations  through  which  plants 
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requiring  written  permits  pursuant  to 
i  319.37-3(8)  (1)  through  (6)  of  the 
regulations  may  be  imported.  We  have 
no  way  of  projecting  how  heavily  the 
new  plant  inspection  station  would  be 
used,  but  we  estimate  that  between  5 
and  20  commercial  importers — most  of 
them  small  entities — would  use  these 
new  facility  on  a  regular  basis.  Most  of 
them  would  realize  small  savings  in 
transportation  costs  since  they  would 
now  have  access  to  a  fourth  plant 
inspection  station.  The  primary  impact 
on  these  importers,  therefore,  would  be 
increased  convenience. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  wijh 
state  and  local  officials.  (See  7  CFR 
3015.  Subpart  V.) 

Paperworli  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.J. 

List  of  Subject  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit, 
Imports,  Nursery  stock.  Plant  diseases. 
Plant  pests.  Plants  (Agriculture), 
Quarantine,  Transportation. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  Part  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Subpart 
Nursery  stock.  Plants,  Roots,  Bulbs, 
Seeds,  and  other  Plants  Products  would 
be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd-lSOff,  154. 155, 
157. 159. 160. 162.  and  1648:  7  CFR  2.17.  2.51. 
and  371.2(c). 

9319.37-14    [Amended] 

2.  In  S  319.37-14(b).  the  entry  for 
Texas  would  be  amended  by  adding  an 
asterisk  immediateley  before  the  word 
"Fiouston",  and  by  adding,  immediately 
under  the  word  "Houston",  the 
information  as  shown  below: 

§319.37-14    i>of1s  of  entry. 

*  «  •  * 

(b) •  •  * 


Lists  of  Ports  of  Entry 
•        •        *        «        « 

Texas 


(Airport)  Houston  Plant  Inspection 
Station,  3016  McKaughhan,  Houston,  TX 
77032 

***** 

Done  in  Wasington,  DC,  This  30th  day  of 
May  1989. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  8&-13242  Filed  6-2-89;  8:45  am] 

■NJJNO  COOC  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  No.  89-1,  Notice  No.  2] 

National  Standards  for  Traffic  Control 
Devices;  Manual  on  umform  Traffic 
Control  [}evices;  Work  Zone  Traffic 
Control  Standards  Revision 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice;  request  for  comments. 

summary:  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  655,  Subpart  F 
and  recognized  as  the  national  standard 
for  traffic  control  devices  on  all  public 
roads.  The  FHWA  has  been  considering 
options  for  restructuring  and 
reformatting  Part  VI  of  the  MUTCD  with 
the  objective  of  improving  the 
application  of  effective  trafflc  control 
devices  in  a  work  zone.  On  December 
23. 1988,  FHWA  Docket  89-1,  NoUce  No. 
1  (53  FR  51826),  made  the  initial 
recommendations  from  this  effort 
available  to  the  public  for  review  and 
comment.  The  information  received  from 
Notice  No.  1  has  been  evaluated  and 
many  of  the  suggestions  and  comments 
have  been  incorporated  in  this  notice. 
This  notice  makes  the  second  Public 
Information  Package  covering  current 
recommended  changes  to  Part  VI 
available  to  the  public  for  review  and 
comment. 

date:  Comments  on  action  and 
materials  cited  in  this  notice  must  be 
received  on  or  before  February  15, 1990. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

ADDRESS:  Submit  written,  signed 
comments,  to  FHWA  Docket  89-1, 
Notice  .No.  2,  Federal  Highway 
Administration,  HCC-10,  400  Seventh 
Street  SW.,  Washington,  DC  20590.  All 


comments  received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  ET, 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
OF  THE  PUBUC  INFORMATION  PACKET 

CONTACT  Mr.  Philip  O.  Russell, 
Office  of  Traffic  Operations,  (202)  366- 
2184,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD)  is  approved  by  the 
Federal  Highway  Administration  as  the 
National  Standard  for  highways  open  to 
public  travel.  Part  VI  "Traffic  Controls 
for  Street  and  Highway  Construction, 
Maintenance,  Utility  and  Emergency 
Operations"  of  the  MUTCD  sets  forth 
basic  principles  and  prescribes 
standards  for  traffic  control  during 
construction,  maintenance,  and  other 
work  operations  on  streets  and 
highways.  It  has  been  determined  that 
Part  VI  needs  to  be  revised  to  better 
serve  the  highway  community.  A 
contractor  has  been  retained  by  the 
FHWA  to  review  Part  VI  and  to 
recommend  changes.  The  text  of  Part  VI 
is  to  be  expanded  to  include  additional 
"utility"  and  "emergency"  subject  areas 
as  well  as  to  include  recent  research 
results  and  other  areas  not  adequately 
covered  in  the  current  MUTCD,  Part  VI. 
Also  improved  graphics  will  be  added 
along  with  the  clarification  of 
ambiguous  language.  On  December  23. 
1988,  FHWA  Docket  8»-l,  Notice  No.  1 
(53  FR  51826),  made  the  contractor's 
initial  recommended  changes  to  Part  VI 
available  to  the  public  for  review  and 
comment.  The  information  received  from 
Notice  No.  1  has  been  evaluated  and 
many  of  the  suggestions  and  comments 
have  been  incorporated.  This  notice 
announces  the  availability  of  a  second 
Public  Information  Package  that 
provides  the  contractor's  current 
recommended  changes  to  Part  VI.  The 
contractor  will  be  working  very  closely 
with  the  FHWA's  Office  of  Traffic 
Operations  to  ensure  that  all  of  the 
comments  are  appropriately  considered. 
This  notice  is  being  published  to  inform 
the  public  of  the  status  of  the  contract  to 
rewrite  Part  VI  of  the  MUTCD  and  to 
request  comments  on  the  work  done 
since  Notice  No.  1. 

The  MUTCD  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7,  Appendix  D.  It  may  be 
purchased  for  $22.00  (domestic  price) 
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from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402.  Stock  No.  050- 
001-00308-2.  The  FHWA  both  receives 
and  initiates  requests  for  amendments 
to  the  MUTCD.  The  MUTCD  is  a 
promulgation  of  uniform  national  traffic 
control  devices  standards  and 
applications  for  use  on  all  streets  and 
highways  open  to  public  travel 
regardless  of  type  or  class  or  the 
governmental  agency  having 
jurisdiction. 

Issued  on:  May  30. 1989. 
R.  D.  Morgan, 

Executive  Director. 

(FR  Doc.  89-13280  Filed  6-2-89;  8:45  am] 

MIXING  CODE  4910-22-11 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 
IDodcet  No.  H-1601 
RIN  1218-AA28 

Healtti  Standards;  Methods  of 
Compliance 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  By  this  notice  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  proposes  to 
modify  the  existing  provisions  for 
controlling  employee  exposures  to  toxic 
substances  found  in  29  CFR  1910.1000(e) 
and  29  CFR  1910.134(a)(1).  The  Agency 
proposes  to  incorporate  additional 
Hexibility  in  its  methods  of  compliance 
requirements  by  more  explicitly  setting 
forth  the  circumstances  under  which 
respiratory  protection  may  be  used  in 
lieu  of  engineering  controls.  While  some 
additional  approaches  are  not  reflected 
in  actual  proposed  regulatory  language, 
comment  is  requested  on  the 
appropriateness  of  addressing  all  of  the 
various  areas  discussed  by  this  notice  in 
a  final  methods  of  compliance  rule.  This 
action  is  being  taken  based  on  data  the 
Agency  has  received  in  response  to  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  published  in 
February,  1983  (48  FR  7473)  that 
solicited  comment  on  its  policy  relating 
to  the  use  of  engineering  controls  and 
respirators  and  on  data  found  in 
OSHA's  6(b)  rulemaking  records 
addressing  the  methods  of  compliance 
issue  (Ex.4]. 

Notice  is  also  given,  herein,  that 
certain  modifications  to  the  compliance 


requirements  with  respect  to  short-term 
exposures  in  the  recently  promulgated 
standards  for  benzene  (52  FR  34460), 
formaldehyde  (52  FR  46168],  and 
ethylene  oxide  (53  FR  11414)  may  result 
from  this  rulemaking. 

DATE:  Comments  and  requests  for  a 
hearing  should  be  submitted  by  October 
3, 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer.  Docket  No.  H-160.  Room  N- 
3670,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Requests  for  a  hearing  should  be 
submitted  in  quadruplicate  to  Mr.  Tom 
Hall,  OSHA,  Division  of  Consumer 
Affairs,  Docket  No.  H-160,  Room  N- 
3637,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
DC,  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F.  Foster,  Occupational 
Safety  and  Health  Administration, 
Office  of  Public  Affairs,  Room  N-3649. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210.  Telephone:  (2D2)  523-8151. 

SUPPLEMENTARY  INFORMATION: 

\.  Background  ' 

OSHA's  methods  of  compliance 
policy,  first  adopted  by  OSHA  from 
national  consensus  standards  in  1971, 
and  subsequently  included  in  OSHA 
substance  specific  health  standards, 
requires  that  employers  rely  primarily 
on  feasible  engineering  controls  to 
prevent  employee  exposures  from 
exceeding  permissible  levels.  This 
requirement,  in  particular,  is  stated  in 
the  OSHA  Respiratory  Protection 
Standard,  29  CFR  1910.134(a)(1),  which 
applies  to  all  exposures  to  airborne 
toxic  substances,  and  in  the  Air 
Contaminant  Standard,  29  CFR 
§  1910.1000(e),  which  applies  to 
exposures  to  600  substances  listed  in 
Tables  Z-1,  Z-2,  and  Z-3.  Thus,  29  CFR 
1910.1000(e)  requires  employers  to  first 
implement  engineering  and 
administrative  controls  to  comply  with 
the  permissible  exposure  limits  for 
substances  listed  in  the  above  Tables. 
Similar  language  appears  in  OSHA's 
generic  respirator  standard  which  set 
forth  the  conditions  of  respirator  use 
required  to  protect  the  health  of 
employees.  (29  CFR  1910.134(a)(1)). 
These  standards  were  adopted  without 
full  rulemaking  proceedings  to  allow 
OSHA  to  quickly  put  into  place  a  body 
of  workable  regulations,  pursuant  to 
section  6(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655  et 
seq). 


This  methods  of  compliance  policy 
has  also  been  incorporated  in  every 
health  standard  adopted  pursuant  to 
section  6(b)  of  die  Act  after  OSHA's 
evaluation  of  the  related  rulemaking 
records.  All  substance  specific  health 
standards  (except  for  the  13  carcinogen 
standards,  29  CFR  1910.1003-1016.  which 
mandate  specific  engineering  controls) 
and  the  carcinogen  policy  (29  CFR  Part 
1990)  recite  a  generalized  preference  for 
engineering  and  work  practice  controls. 
However,  in  each  such  standard  OSHA 
has  identified  circumstances  or 
operations  where  the  record  shows  the 
infeasibility  or  impracticality  of 
installing  engineering  controls  and  has 
allowed  reliance  on  respiratory 
protection  as  well.  However,  the  generic 
standards,  29  CFR  1910.1000(e)  and 
134(a)(1),  do  not  set  out  most  of  these 
modifying  circumstances  in  their 
regulatory  texts. 

In  certain  recognized  situations  and 
conditions  under  OSiiA's  substance 
specific  standards,  engineering  controls 
are  not  required  and  respirator  use  is 
permitted.  For  example,  the  following 
standards  permit  the  use  of  respiratory 
protective  devices  during  installation  of 
feasible  engineering  controls,  where 
engineering  controls  are  not  feasible, 
and  where  it  is  necessary  to  supplement 
engineering  controls  in  order  to  achieve 
full  compliance:  asbestos,  arsenic,  lead, 
coke  ovens,  cotton  dust,  DBCP. 
acrylonitrile,  and  ethylene  oxide.  Other 
specific  allowances  for  respirator  use 
can  be  found  in  standards  for  arsenic 
(maintenance  and  repair),  lead  (for 
employees  exposed  less  than  30  days 
per  year),  coke  ovens  (maintenance  and 
repair),  acrylonitrile  (maintenance, 
repair,  and  vessel  cleaning),  and 
ethylene  oxide  (collection  of  quality 
.assurance  samples,  removal  of 
biological  indicators,  loading  and 
unloading  of  tank  cars,  changing 
ethylene  oxide  tanks,  vessel  cleaning, 
and  maintenance  and  repair  activities). 
These  examples  provide  a  clear 
indication  of  the  Agency's  realistic 
expectations  with  respect  to  the 
implementation  of  engineering  controls 
and  of  the  flexibility  implied  with 
respect  to  the  meaning  of  "feasible 
engineering  controls."  In  addition,  in  an 
enforcement  context,  it  may  be 
demonstrated  that  for  specified 
operations  engineering  controls  are 
infeasible.  OSHA  seeks  comment  on 
whether  these  specific  types  of 
allowances  should  be  explicitly  built 
into  the  general  methods-of-compliance 
provisions. 

OSHA's  policy  has  been  criticized  by 
some  as  too  inflexible,  not  cost- 
effective,  often  unnecessary  for  health 


*' 
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protection  and  outdated  based  on  the 
argument  that  sufficient  progress  has 
been  made  in  respirator  technology  and 
application  to  permit  their  use  on  a 
wider  scale. 

In  order  to  address  these  criticisms 
OSHA  published  an  ANPR  on  February 
22, 1983,  to  solicit  public  comment  on 
issues  such  as  preference  for 
engineering  controls,  comparative 
protectiveness  of  respirators  and 
engineering  controls,  total  costs  of 
respirators  and  engineering  controls, 
and  the  use  of  engineering  controls  even 
if  such  controls  fail  to  reduce  levels  to 
below  the  PEL.  OSHA  was  also  seeking 
information  that  would  help  the  Agency 
to  focus  on  three  primary  policy 
considerations: 

The  Hrst  consideration  was  health 
protection.  It  had  been  postulated  that 
there  may  be  many  instances  where 
respirators  would  provide  protection  to 
employees  equivalent  to  engineering 
controls,  and  that  their  routine  use 
should  be  permitted. 

The  second  consideration  was  that 
respirator  technology  and  use  practices 
have  progressed  significantly  since 
initial  adoption  of  OSHA's  compliance 
requirements  in  1971.  As  a  result  of 
many  of  these  advances,  the  consensus 
among  many  occupational  health 
professionals  concerning  what 
constitutes  a  reasonable  effective 
respirator  program  has  changed.  This 
point  is  demonstrated  by  the  issuance  of 
the  American  National  Standards 
Institute  (ANSI)  Z-88.2-1980  standard, 
entitled  "Practices  for  Respiratory 
Protection,"  a  revision  of  the  1969  ANSI 
standard.  In  addition,  improved 
respiratory  protection  programs  are 
currently  being  addressed  in  a  proposed 
revision  of  OSHA's  respiratory 
protection  standard  (29  CFR  1910.134).  It 
was  suggested,  therefore,  that,  in  the 
presence  of  such  programs,  respirators 
would  be  capable  of  taking  a  more 
significant  role  in  air  contaminant 
protection  than  they  have  had  before. 

The  third  consideration  was  cost- 
effectiveness.  There  may  be  instances 
where  the  costs  of  engineering  controls 
would  exceed  the  expected  costs  of 
respiratory  protection,  and  where  the 
routine  use  of  respirators  may  provide 
adequate  employee  protection.  Should 
such  instances  exist,  reasonable 
allowances  for  the  use  of  respiratory 
protection  should  be  made. 

For  the  foregoing  reasons,  it  was  felt 
to  be  timely  and  appropriate  to 
reexamine  OSHA's  policy  on  methods  of 
compliance. 

Over  135  ANPR  comments  were 
received,  with  a  wide  range  of  responses 
from  industry,  labor,  health 
organizations,  and  others.  In  addition. 


rulemaking  records  from  other 
standards  which  OSHA  has 
promulgated  have  been  re-examined 
and  relevant  exhibits  have  been  placed 
in  this  record.  Labor  unions  opposed  any 
change  in  the  role  of  respirators  in 
current  programs.  In  addition,  NIOSH. 
and  Los  Alamos  and  Lawerence 
Livermore  research  laboratories,  highly 
respected  for  their  expertise  and 
experience  in  exposure  control 
technology,  also  opposed  changing  the 
existing  policy. 

The  preponderance  of  data  in  this  and 
other  rulemaking  records  (ethylene 
oxide,  cotton  dust,  DBCP,  acrylonitrile, 
arsenic,  lead,  asbestos,  cancer  policy) 
support  the  industrial  hygiene  principle 
that  engineering  controls,  where 
feasible,  are  more  effective  in 
controlling  exposure  than  other  means. 

Commenters  representing  unions,  (2- 
53,  2-102,  2-122,  2-98),  universities  (2 
120),  research  organizations  (2-128,  2- 
138.  2-131.  2-81),  and  health 
associations  (2-89),  contended  that  the 
requirement  to  implement  feasible 
engineering  controls  should  be 
maintained.  Industry  representatives 
that  acknowledged  the  superiority  of 
feasible  engineering  controls  include 
AT&T  (2-59).  DOW  (2-71).  Monsanto  (2- 
88),  and  ALCOA  (2-103). 

These  commenters  agreed  that 
engineering  controls  provide  reliable 
and  consistent  levels  of  protection  to  a 
large  number  of  workers  and  are  not 
dependent  on  individual  human 
performance.  Data  submitted  to  the 
record  support  this  assertion. 
Performance  of  engineering  controls  can 
be  monitored  continually,  inexpensively, 
and  can  be  predicted  at  the  design  stage. 
As  stated  by  DOW,  "The  primacy  of 
engineering  controls  for  controlling 
exposure  is  an  accepted  principle  of 
occupational  health"  (2-71).  AT&T 
commented  that  "Engineering  controls 
should  always  be  given  primary 
consideration"  (2-59).  Los  Alamos' 
Industrial  Hygiene  Group  has  stated. 

That  *  *  *  there  are  no  analytical  results 
to  indicate  that  respirators  offer  equal  or 
better  protection  than  engineering  controls 
and  with  very  few 

exceptions  *  *  *  respirators  simply  cannot 
offer  the  same  degree  and  reliability  of 
protection  to  employees,  as  properly 
designed  and  operated  engineering  controls 
(2-131). 

The  University  of  North  Carolina 
commented  that: 

All  industrial  hygiene  practice  indicates 
feasible  engineering  controls  should  take 
precedence  *  *  *  (Ex.  2-120). 

ALCOA,  addressing  the  reliability  of 
engineering  controls  and  respirators, 
provided  the  following: 


Engineering  controls  generally  provide 
better  and  more  reliable  methods  of 
protecting  employee  health  *  *  *  Improperly 
wearing  respirators  can  be  a  continual 
problem.  While  we  believe  this  occurs  less 
than  5%  of  the  time  in  many  of  our  plants,  we 
expect  it  occurs  more  frequently  in  some 
plants — possibly  in  the  order  of  30%  or  more 
of  the  time.  (Ex.  2-103). 

Many  industry  commenters,  however, 
called  for  increased  flexibility  in 
OSHA's  compliance  policy;  still  others 
for  abandonment  of  the  preference  for 
engineering  controls.  For  example,  the 
Chemical  Manufacturers  Association 
stated  [Ex.  2-72],  in  response  to  the 
question  of  whether  OSHA  should 
require  the  use  of  feasible  engineering 
controls  "in  preference"  to  the  use  of 
respirators,  as  follows: 

As  long  as  the  employer  meets  a 
permissible  exposure  limif  (PEL),  controls  the 
skin  contact,  or  meets  the  appropriate 
biological  levels  that  are  consistent  with 
employee  health  and  safety,  OSHA  should 
not  require  any  specific  control  strategy  [sic). 
Means  for  achieving  such  standards  will 
often  involve  engineering  controls  and  the 
use  of  respirators  as  well  as  administrative 
and  work  practice  controls.  Methods  of 
reducing  exposure  to  the  desired  level  will  be 
different  in  each  workplace  and  the 
combination  of  engineering,  administrative, 
and  work  practice  controls  and  use  of 
respirators  should  be  left  to  the  employer. 

Representing  a  broad  cross  section  of 
industry,  the  National  Association  of 
Manufacturers  [Ex.  2-91]  similarly 
stated,  arguing  that  OSHA's  current 
methods  policy  was  actually 
counterproductive  to  worker  safety  and 
health,  as  follows: 

The  threshold  question  is  whether  current 
OSHA  standards  requiring  employers  to 
implement  feasible  engineering  controls  to 
maintain  air  contaminants  in  the  workplace 
to  within  prescribed  permissible  exposure 
limits  and  permitting  engineering  controls  are 
not  feasible,  not  yet  installed,  or  are 
inadequate  is  conducive  to  the  "most 
effective"  protection  of  workplace  health.  It 
is  the  NAM'S  belief  that  almost  exclusive 
reliance  on  engineering  controls  while  not 
accounting  for  situational  variations  is 
neither  the  most  effective  approach  nor  in  the 
best  interest  of  overall  worker  protection. 

Few  professionals  in  industry  would  argue 
that  engineering  controls  are  not  the  "ideal" 
means  for  the  elimination  or  mitigation  of 
workplace  hazards.  However,  ideal  solutions 
rarely  work  as  well  as  expected  in  practice 
and  practical  concerns  must  also  be 
considered.  These  practical  concerns  include 
all  hazards  rather  than  a  single  hazard  and 
must  be  viewed  in  relation  to  and  interacting 
with  a  total  workplace  safety  and  health 
program.  Under  this  total  program,  the  ideal 
solution  for  the  control  of  one  hazard  may 
hkely  limit  an  employer's  ability  to  address 
the  remaining  segments  of  the  program.  Thus, 
preference  for  one  form  of  control  over 
another,  unmindful  of  the  variables  involved. 
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we  l>elieve.  is  counterproductive  to  the 
effectiveness  of  a  balanced  and  truly 
effective  overall  safety  and  health  program. 
For  this  reason,  the  feasibility  of  an 
engineering  control  should  not  be  the  sole 
determinant  of  its  use  and  OSHA  policy 
should  not  reflect  this  short-sighted  goal. 

Specific  companies  reflected  similar 
concerns.  Thus,  the  DOW  Chemical 
Company  [Ex.  2-71]  noted: 

The  prime  concern  in  any  reconsideration 
of  the  methods-of-compliance  provisions 
must  be  maintenance  of  safety  and  health 
protection  for  employees  to  prevent  work- 
related  injuries,  illness  and  death.  Such 
protection  cannot  be  achieved  by  mandating 
a  hierarchy  of  control  techniques.  Dow 
recommends  that  OSHA  delete  or  modify  any 
mandatory  preference  to  allow  employers 
greater  flexibility  to  use  their  professional 
judgment  to  determine  the  balance  of 
engineering  controls,  work  practices,  operator 
training  and  personal  protecUve  equipment 
that  is  most  effective  for  them  in  achieving 
the  appropriate  level  of  protection. 
Another  major  chemical  company,  Du 
Pont,  emphasized  the  effectiveness  of 
respirators  together  with  the  need  for 
greater  flexibility: 

Much  has  changed  since  tl)0  current 
methods  of  compliance  polipy  was  adopted. 
Data  obtained  from  research  on  the 
performance  of  respirators  in  the  workplace, 
much  of  it  performed  by  DuPont  lend  strong 
support  to  the  conclusion  that  respirators 
provide  reliable  employee  protection  when 
used  in  a  good  respirator  program. 

Recent  research  on  workplace  protection 
factors  demonstrates  that  respirators  provide 
effective  control  for  exposure  to  airborne 
chemicals  when  they  are  used  correctly  in  a 
good  respirator  program.  In  many  cases  they 
provide  the  most  cost  elective  means  of 
control.  Accordingly,  DuPont  believes  that 
respirators,  like  engineering  and 
administrative  controls,  have  a  proper  role  to 
play  in  the  protection  of  employee's. 
Therefore,  DuPont  recommends  that  each 
employees  personal  work  environment  be 
maintained  at  a  safe  exposure  level  through 
implementation  of  cost-effective  engineering 
controls  augmented  as  necessary  by  personal 
protective  equipment  and/or  work  practice 
controls.  The  choice  of  methods  should 
depend  on  the  factors  in  each  specific 
situation. 
***** 

The  choice  of  the  proper  method(s)  of 
compliance  involves,  therefore,  far  more  than 
the  simple  dichotomy  of  engineering  controls 
versus  respirators.  For  this  reason,  the 
question  "Which  are  better,  engineering 
controls  or  respirators?"  cannot  be 
satisfactorily  answered  in  the  abstract.  As 
the  information  and  comments  offered  by  Du 
Pont  in  the  enclosure  will  indicate,  the  choice 
of  the  proper  method(s)  of  compliance  is  best 
made  on  an  individualized  basis  by  industrial 
hygiene  professionals.  So  long  as  the  two 
criteria  identified  above  have  been  met,  an 
employer  should  not  be  needlessly 
contrained  from  choosing  the  control  strategy 
that  makes  sense  for  his  particular  operation. 


Atlantic  Richfield  Company  [Ex.  2-80], 
in  endorsing  comments  submitted  by  the 
American  Petroluem  Institute  [Ex.  2-73], 
noted: 

Employers  should  have  the  option  to  select 
a  protective  control  strategy  rather  than 
being  mandated  to  adhere  to  the  current  rigid 
hierarchy  of  exposure  controls.  The  ultimate 
goal  of  any  control  strategy  must  be  the 
adequate  protection  of  workers  exposed  to 
contaminants.  Varying  control  strategies  will 
achieve  that  goal  at  least  equally  well  and 
often  more  cost-effectively,  as  the  fixed 
controls  provided  by  current  policy. 

In  support  of  this  recommendation  we  want 
to  emphasize  that  the  statutory  language  of 
the  OSH  Act  does  not  mandate  the  [irimacy 
of  engineering  controls.  Support  for  this 
conclusion  is  fully  developed  in  API's 
comments. 

OSHA  should  recognize  the  significant 
advances  in  both  technology  and 
applicability  of  respirators  in  the  last  decade. 
New  methods  and  procedures  for  fit-testing 
and  respirator  fit  reliability  have  been 
developed. 

Other  commenters  expressed  similar 
concerns.  (See  Cast  Metals  Federation 
[Ex.  2-49),  Horston  Lighting  &  Power 
[Ex.  2-21],  the  American  Gas 
Association  [Ex.  2-77],  SCM 
Corporation  [Ex.  2-21],  and  National 
Agricultiual  Chemicals  Association  [Ex. 
2-77].  National  Paint  and  Coatings 
Association,  Inc.  [Ex.  2-78].  Motor 
Vehicles  Manufacturers  Association 
[Ex.  2-95],  and  The  Health  Industries 
Manufacturers  Association  [Ex.  2-llOJ. 
This  rulemaking  does  not  address  the 
assessment  and  reduction  of  any 
absolute  existing  risks  but  rather 
addresses  the  possible  change  in  risk 
abatement  associated  with  the  use  of 
respirators  instead  of  engineering 
controls.  The  nature  of  the  risks 
involved  concerns  differences  in  degree 
of  protection  between  respirators  and 
engineering  controls  as  applied  in 
various  types  of  work  situations 
involving  different  air  contaminants. 

The  Proposal 

OSHA  proposes  to  modify  its  existing 
requirements  in  29  CFR  1910.1000(e)  and 
134(a)(1)  that  specify  primary  reliance 
on  feasible  engineering  and  work 
practice  controls,  by  further  clarifying 
the  circumstances,  based  on  experience 
with  OSHA's  6(b)  standards  and  data 
and  information  submitted  for  the 
record,  imder  which  more  extensive  use 
of  respirators  may  be  appropriate. 

The  record  does  identify  speciflc 
situations  where  engineering  controls 
generally  may  not  be  feasible,  and 
where  respirators  may  have  to  be  used 
(Exs.  2-51,  2-72,  2-131).  OSHA, 
therefore,  is  proposing  to  specify  five 
sets  of  circumstances  where  there  will 
be  no  need  for  employers  to  show  that 
engineering  and  work  practice  controls 


are  not  feasible  before  an  employer  can 
rely  on  respirators  to"  reduce  employee 
exposure  to  required  levels. 

In  large  pari,  these  circumstances 
reflect  the  current  application  of  the  two 
standards  involved  and  circumstances 
recognized  in  substance-specific 
standards.  By  setting  out  explicit 
situations  OSHA  hopes  to  make  future 
application  of  the  methods  of 
compliance  policy  more  uniform  and 
understandable. 

It  is  noted  that  provisions  adopted 
under  this  standard  will  not  change  the 
compliance  provisions  found  in  OSHA's 
existing  substance  specific  standards 
with  the  possible  exceptions  of  the  STEL 
provisions  in  the  ethylene  oxide  (29  CFR 
1910.1047),  benzene  (29  CFR  1910.1028) 
and  formaldehyde  (29  CFR  1910.1048) 
standards.  The  preamble  to  those 
standards  indicated  that  if  evidence 
were  to  be  submitted  during  this 
rulemaking,  appropriate  to  ethylene 
oxide,  benzene  or  formaldehyde  on  the 
STEL  compliance  issue  OSHA  would 
consider  making  appropriate  changes  to 
each  rule.  If  information  developed  in 
the  course  of  this  rulemaking 
demonstrates  that  changes  should  be 
made  in  any  of  the  existing  substance 
specific  standards,  OSHA  will  amend 
these  standards  to  permit  employers  to 
elect  to  use  either  respirators  or 
engineering  controls  to  achieve 
compliance  with  those  existing  short 
term  limits. 

The  circumstances  listed  define 
concrete  situations  where  OSHA  has  or 
would  have  treated  the  primary  reliance 
on  engineering  controls  as  infeasible  in 
most  cases.  Within  these  circumstances 
employers  will  be  able  use  any 
combination  of  engineering  or  work 
practice  controls  and  respiratory 
protection  to  effectively  reduce 
employee  exposures  to  required  levels. 

OSHA  also  notes  that  as  under  the 
current  standards,  OSHA's  enforcement 
of  the  hierarchy  of  controls  provision  is 
on  a  case  by-case  basis.  Other 
situations  where  engineering  controls 
may  be  infeasible  can  be  more  easily 
identified  because  of  the  explicit 
examples  provided  in  the  proposed 
provisions. 

OSHA  has  recognized  other 
circimistances  where  respirators  are 
essential  to  guarantee  employee  health 
in  some  substance-specific  standards. 
Thus.  OSHA  has  provided  that  in  work 
operations  such  shutdown  and  repair 
activities  respirators  may  be  used  as  a 
primary  control  strategy.  (See  29  CFR 
1910.1048(a)(l)(ii),  Formaldehyde: 
1910.1047(g)(l)(ii).  Ethylene  oxide  (EtO); 
1910.1043(n(l)(ii).  Cotton  dust: 
1910.1029(g)(1)(b),  Coke  Oven  emissions; 
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igi0.1016(h)(1)(ii).  Inorganic  arsenic; 
1910.1001  (g](ii).  Asbestos,  tremolite, 
anthophyllite.  and  actinolite). 

OSHA  has  not  proposed  an  explicit 
exclusion  for  maintenance  activities  for 
the  generic  standards.  As  OSHA 
observed  in  the  preamble  to  the 
carcinogen  policy,  based  on  its  review 
of  that  voluminous  record,  although 
these  activities  are  "intermittent,  often 
unpredictable  and  often  undertaken 
when  engineering  controls  break  down 
*  *  *  some  maintenance  activities  are 
feasibly  controlled  by  engineering  and 
work  practice  controls"  45  FR  5228. 
Moreover,  the  Agency  believes  that 
routine  activities  that  are  performed  on 
a  repeated  or  scheduled  basis  can  be 
controlled  through  implementation  of 
feasible  engineering  and  work  practice 
controls.  Compliance  plans  can  be 
developed  and  engineering  controls 
implemented  for  predictable  activities, 
including  routine  maintenance. 
However,  OSHA  raises  for  comment  the 
question  of  whether  it  is  necessary  to 
require  that  all  feasible  engineering 
controls  such  as  ventilation  systems  be 
installed  solely  for  maintenance 
activities.  Specifically.  OSHA  would 
like  to  receive  examples  of  instances 
which  would  demonstrate  that  an 
engineering  control  requirement 
exclusively  for  maintenance  exposures 
would  or  would  not  be  appropriate.  (For 
activities  such  as  shutdown  and  repair, 
which  are  necessary  due  to  unexpected 
or  unpredicted  occurrences,  respirators 
would  be  permitted  as  they  would  be 
the  only  available  source  of  protection 
against  exposure.) 

The  Agency  does  agree,  however,  that 
there  may  be  some  activities  that  are 
considered  to  be  maintenance  that  may 
have  to  be  performed  with  respirators 
due  to  the  absence  of  other  controls. 
Nevertheless,  as  discussed  above,  the 
Agency  believes  many  maintenance 
activities  lend  themselves  to  control  by 
engineering  means.  OSHA  does  not 
have  sufficient  information  to  list 
specific  maintenance  jobs  commonly 
performed  in  general  industry  that  may 
require  widespread  use  of  respirators. 
Therefore,  the  Agency  is  interested  in 
receiving  comment  on  the  practicality  of 
listing  specific  maintenance  jobs  for 
which  engineering  controls  are  generally 
infeasible  or  maintenance  activities 
where  respirator  use  is  otherwise 
appropriate  based  on  consideration  of 
duration,  frequency  and  whether  routine 
or  not. 

Thus,  data  are  solicited  regarding 
circumstances,  conditions,  frequency, 
and  duration  of  the  types  of  industry- 
wide maintenance  activities  that 
typically  require  the  use  of  respirators 


due  to  the  general  infeasibility  of 
engineering  control  implementation  or 
for  which  respirators  would,  in  any  case, 
provide  sufficient  protection. 

The  five  sets  of  circumstances  that 
have  been  identified  by  OSHA  from 
data  in  the  record  where  engineering 
controls  may  generally  be  infeasible 
include: 

1.  During  the  time  necessary  to  install 
feasible  engineering  controls; 

2.  Where  feasible  engineering  controls 
result  in  only  a  negligible  reduction  in 
exposure; 

3.  During  emergencies,  life  saving, 
recovery  operations,  repair,  shutdowns, 
and  field  situations  where  there  is  a  lack 
of  utilities  for  implementing  engineering 
controls; 

4.  Operations  requiring  added 
protection  where  there  is  a  failure  of 
normal  controls;  and 

5.  Entries  into  unknown  atmospheres. 
A  provision-by-provision  discussion 

of  the  proposed  revisions  follows; 

1.  OSHA  is  proposing  to  allow 
primary  reliance  on  respiratory 
protection  during  the  time  necessary  to 
install  or  implement  feasible  engineering 
controls.  This  circumstance  was 
specifically  identified  in  submissions  to 
the  ANPR  (Exs.  2-91,  2-50),  and  in  all 
substance  specific  standards  (see  e.g.  29 
CFTl1910.104{g)(l)(i),EtO; 
1910.1045{h)(1)(i),  cotton  dust). 

2.  OSHA  is  proposing  to  allow 
primary  reliance  on  respiratory 
protection  where  engineering  control 
implentation  would  result  in  only  a 
negligible  reduction  in  exposures.  OSHA 
requests  comment  on  whether  setting 
forth  this  additional  explicit  regulatory- 
language  is  necessary  in  light  of  existing 
provisions  requiring  that  only  feasible 
engineering  means  be  implemented  to 
reduce  exposures.  Current  OSHA 
enforcement  policy  and  practice 
recognize  that  the  degree  of  expected 
exposure  reduction  is  part  of  the 
determination  of  feasibility.  Therefore, 
OSHA  feels  that  it  may  be  unnecessary 
to  supplement  the  current  compliance 
requirements  with  specific  language  as 
suggested  above.  Further,  to  define  in 
regulatory  terms  on  a  broad  basis  what 
a  "negligible"  reduction  in  exposure 
level  is  in  general  industry  as  a  result  of 
engineering  control  implementation,  as 
opposed  to  defining  it  on  a  case-by-case 
enforcement  basis,  may  prove  to  be 
confusing  to  employers  and  impractical 
to  OSHA.  Nevertheless,  since  the 
potential  success  of  exposure  reduction 
is  considered  in  determining  feasibility, 
proposing  specific  language  to  that 
effect  would  not  change  current  OSHA 
policy  and  therefore,  may  be 


appropriate  for  clarification  purposes. 
Comment  is  requested  on  this  issue. 

OSHA  points  out  that  this  exception 
does  not  cover  the  required 
supplemental  use  of  respirators  when 
feasible  engineering  controls  do  not 
"achieve  full  compliance"  pursuant  to  29 
CFR  1910.1000(e).  Rather,  it  refers  to 
situations  where  engineering  controls 
would  achieve  exposure  reductions  only 
to  a  negligible  degree. 

Comments  in  response  to  the  ANPR 
identified  some  operations  which  may 
be  covered  by  this  proposed  provision. 
However,  further  case-by-case  analysis 
still  will  be  required  (Exs.  2-131.  2-118. 
2-132).  Thus,  for  example,  the  American 
Foundrymen's  Society  (AFS)  asserts  that 
"technical  limitations  prevent  the 
control  of  dust  exposures  to  within 
permissible  exposure  limits  by 
engineering  means  at  most  chipping  and 
grinding  operations."  (Ex.  2-44).  Spray 
painting  booths  were  also  cited  as 
virtually  impossible  to  engineer  to 
achieve  substantial  exposure  reduction 
(Ex.  2-36).  OSHA  notes  however,  that 
engineering  controls  may  be  feasible  to 
implement,  and  the  issue  may  be  the 
degree  to  which  they  are  effective.  The 
proposed  provision  would  allow 
reliance  on  respirators  when  feasible 
engineering  controls  only  achieve 
negligible  exposure  reduction.  If  in  the 
case  of  foundries,  the  installation  of 
local  exhaust  hoods  and  increased 
housekeeping  make  little  difference  in 
the  employee's  exposure  because  of 
unalterable  difficulties  in  hood 
placement,  then  the  provision  may 
apply.  If  however,  engineering  controls 
can  reduce  exposures,  although  not 
down  to  the  PEL's,  the  unrevised 
supplemental  respirator  use  provision  of 
S  1910.1000(e)  would,  as  now.  come  into 
play  and  require  a  combined  control 
strategy,  and  not  total  reliance  on 
respirator  protection. 

OSHA  also  notes  that  confining 
discussion  about  the  effectiveness  of 
feasible  engineering  controls  to 
"conventional"  controls  may  dictate 
unwarranted  conclusion  of  infeasibility, 
loss  of  productivity  or  ineffectiveness. 
NIOSH  has  pointed  out  that,  for 
example,  in  the  plastics  and  resins 
industry,  implementing  controls  for 
cotton  dust,  and  in  silica  flour  milling, 
engineering  control  modifications  and 
innovation  increased  production  and 
control  effectiveness  over 
"conventional"  technology.  (Ex.  2-81). 
Innovative  controls  which  are  available 
will  have  to  be  assessed  before  this 
exception  may  be  relied  on. 

3.  The  third  provision  proposed  by 
OSHA  to  permit  reliance  on  respiratory 
equipment  encompasses  several 
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circumstances  where  total  reliance  on 
engineering  controls  would  be 
ineffective  or  inappropriate.  These  are 
emergencies,  recovery  operations, 
unscheduled  repairs  shutdown,  and  in 
field  situations  where  there  is  a  lack  of 
utilities  for  implementing  engineering 
controls. 

OSHA  believes  that  in  these 
circumstances,  respiratory  protection 
has  proven  itself  generally  as  the  most 
and  often  the  only  practical  means  to 
minimize  employee  exposure. 
Respirators  may  be  the  only  means  of 
protection  in  situations  where 
engineering  controls  cannot  be 
implemented  due  to  the  remoteness  of 
the  locale,  other  configuration  of  the 
site,  or  the  characteristic  of  the  work 
operation.  Further,  some  of  the  defects 
of  respirators,  i.e..  lack  of  employee 
acceptance  and  degradation  of  Ht  over 
time  are  greatly  reduced  by  the  short 
time  they  may  be  worn  during 
emergencies,  recovery  operations, 
unscheduled  repairs  and  shutdown. 
Most  submissions  supported  respirator 
use  in  circumstances  similar  to 
exception  three.  For  example,  Monsanto 
noted  that  during  emergencies  (liquid 
spills,  fire  fighting,  etc.)  respirators  are 
used  in  operations  where  routine 
protection  is  achieved  by  engineering 
controls  (Ex.  2-88).  API  noted  that 
respirators  are  the  only  means  to 
provide  emergency  protection  in  the 
event  of  an  equipment  failure  (Ex.  2-93). 

Most  substance  specific  standards 
permit  primary  respirator  use  in  these 
situations  (See  e.g.  §§  1910.1018{h){l)(ii), 
arsenic:  9  1910.1029(g)(1)(d),  coke  oven 
emissions):  and  S  1910.1044(h)(1)(iv). 
DBCP). 

4.  OSHA  is  also  proposing  to  allow 
reliance  on  the  use  of  respirators  in 
operations  involving  materials  which 
are  primarily  controlled  by  engineering 
devices  to  protect  employees  in  the  case 
of  control  breakdown.  OSHA's  intent  is 
to  allow  respiratory  protection  to  be 
used  as  a  redundant  control  system 
where  redundancy  is  considered 
necessary  either  because  of  the  toxicity 
of  the  substance  or  the  possibility  of 
engineering  breakdown.  For  example. 
Conoco,  Inc.  stated  that  "standby  or 
back-up  respiratory  protection  is 
normally  maintained  in  all  locations 
where  hydrogen  sulfide  (HjS)  gas  is 
produced  in  case  of  accidents"  (Ex.  2- 
60). 

5.  The  fifth  circumstance  proposed  to 
allow  reliance  on  respiratory  protection 
is  for  entries  into  unknown  atmospheres. 
Preliminarily,  OSHA  intends  to  cover 
confined  spaces  or  vessel  entry  and  tank 
cleaning  and  vessel  cleaning.  Most 
commenters  who  adclressed  this  issue 
agreed  that  respiratory  protection  was 


essential  for  these  activities,  and  that 
engineering  controls  were,  in  the  main, 
infeasible  (Ex.  2-112). 

OSHA  believes  that  employees  will 
be  effectively  protected  in  the  situations 
evisioned  in  provisions  4  and  5.  by  the 
proper  selection  and  use  of  respiratory 
protection. 

The  Agency  requests  comments  on  all 
aspects  of  these  proposed  provisions.  In 
particular,  the  clarity  of  the  "exception 
provisions"  is  of  concern  to  the  Agency, 
because  one  reason  for  these  provisions 
is  to  provide  certainty  and  uniformity  of 
application  to  employers  and  OSHA 
enforcement  personnel. 

In  addition  to  requesting  comment  on 
the  appropriateness  of  allowing  the  use 
of  respirators  during  the  activities 
discussed  above,  OSHA  requests  data, 
views,  and  comment  on  other  situations, 
as  discussed  below,  where  it  may  be 
acceptable  to  use  respirators  in  lieu  of 
engineering  controls,  and  which  should 
be  allowed  for,  as  part  of  this 
rulemaking,  in  a  final  methods  of 
compliance  rule. 

Specifically,  comment  is  sought  on  the 
appropriateness  of  permitting  the  use  of 
respirators  for  work  situations  in  which 
the  hazardous  exposure  is  of  very  brief 
duration.  OSHA  permits  the  use  of 
respirators  in  specific  activities  in  a 
number  of  its  existing  section  6(b) 
standards  based,  in  part,  on  the  short 
duration  of  the  activity.  For  example, 
respirator  use  is  permitted  under  the 
ethylene  oxide  standard  (29  CFR 
1910.1047)  during  the  collection  of 
quality  assurance  samples,  removal  of 
biological  indicators,  and  changing  of 
ethylene  oxide  tanks  or  cylinders.  These 
activities  are  typically  brief  in  nature. 
The  concept  of  according  acceptability 
of  respirators  for  intermittent  use  is  also 
found  in  the  benzene  (52  FR  34460)  and 
lead  (29  CFR  1910.1025)  standards 
which,  in  general,  permit  their  use  where 
the  regulated  substance  is  used  in  the 
workplace  less  than  a  total  of  30  days 
per  year.  These  exceptions  to 
implementation  of  engineering  controls 
were  adopted  in  each  specific  standard 
based  on  data  that  demonstrated  the 
acceptability  of  the  use  of  respirators  for 
those  particular  circumstances  in  those 
particular  substance  using  industries. 
Thus,  it  is  not  presently  clear  to  OSHA 
whether  such  exclusions  can  be 
appropriately  applied  generally.  Another 
regulatory  agency,  the  Mine  Safety  and 
Health  Administration  (MSHA).  is  also 
exploring  the  issue  of  ways  to  permit 
more  flexibility  in  required  exposure 
control  methods  for  unusual  situations. 
For  example,  MSHA  is  considering 
permitting  the  use  of  respirators  in 
"tasks  such  as  maintenance  or 
investigative  activities  (which)  require 


occasional  entry  into  hazardous 
atmospheres."  Comments  submitted  to 
the  Methods  of  Compliance  record  also 
argued  for  incorporation  of  flexibility  in 
respirator  use  under  certain  conditions. 
One  coramentor  stated  that  respirator 
use  should  be  permitted  in  lieu  of 
feasible  engineering  controls  for  a 
certain  percentage  of  time  per 
individual,  per  work  station  (Ex.  2-43). 
This  suggests,  perhaps,  that  employers 
should  be  allowed  to  establish  a 
"respirator  budget"  to  allocate  a  certain 
number  of  days  per  year  or  hours  per 
day  for  employees  to  wear  respirators  in 
lieu  of  feasible  engineering  controls. 
Comment  and  data  is  sought  that 
demonstrate  that  "budgeted"  respirator 
use  will  result  in  reliable  and 
predictable  control  equivalent  to  that 
afforded  by  engineering  controls.  Others 
supported  allowing  employers  to  rely  on 
respirators  to  control  exposures  for 
short  term  tasks  (Ex.  2-61),  and  for  high 
exposure  variability,  infrequent  and 
small  exposed  population  job  tasks  (Exs. 
2-88,  2-93).  None  of  these  comments, 
however,  provided  substantial  data  to 
the  record  demonstrating  that  employee 
protection  would  not  be  compromised 
by  permitting  the  use  of  respirators  in 
these  instances  in  lieu  of  feasible 
engineering  controls.  Receipt  of  such 
data  is  requested  by  OSHA. 

As  indicated  above,  however,  OSHA 
'is  not  convinced  based  on  available 
data  that  it  is  appropriate  for  the 
Agency  to  adopt  broadly  applicable 
generic  exposure  control  provisions 
incorporating  intermittency  or  short 
duration  of  operation  as  a  basis  for 
permitting  the  use  of  respirators  in  lieu 
of  engineering  controls,  as  found  in  the 
specific  standards  discussed  above. 
Inerefore.  comment  and  data  are 
solicited  that  demonstrare  or  refute  the 
appropriateness  of  adopting  this 
approach  into  a  final  rule  on  OSHA's 
methods  of  compliance  requirements, 
based  on  the  frequency  and  duration  of 
the  activity,  that  could  be  applied  to 
general  industry.  Comment  is  also 
specifically  requested  on  whether  actual 
final  regulatory  language  which  would 
reflect  this  approach  should  incorporate 
specific  time  limitations  as  to  the 
duration  and  frequency  of  use  per  work 
shift  and  what  these  specific  time 
limitations  should  be,  or  should,  rather, 
such  language  be  phrased  in  general, 
flexible  terms  such  as  "brief  duration," 
"short  duration,"  or  "brief  intermittent 
use"  without  specific  time  limitations.  If 
a  time  limitation  is  suggested,  the 
Agency  requests  data  and  information 
as  to  the  appropriate  time  period  and 
why  adequate  protection  would  be 
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provided  by  respirators  during  that 
period 

Related  to  the  isstie  of  the 
appropriateness  of  permitting  short 
duration  use  of  respirators,  as  discussed 
above,  is  the  issue  of  specifically 
permitting  respirators  to  be  used  to 
achieve  compliance  with  short-term 
exposure  limits  (STELs).  The  preambles 
to  the  recently  promulgated  benzene  (52 
¥R  34460)  and  formaldehyde  (52  FR 
46168)  standards,  for  which  STELs  were 
adopted,  and  the  preamble  to  the 
ethylene  oxide  standard  (53  FR  11414), 
for  which  an  excursion  limit  was 
adopted  indicated  that  OSHA  would 
consider  in  its  Methods  of  Compliance 
rulemaking  whether  different  principles 
should  apply  as  to  means  of  compliance 
for  the  STEL  or  excursion  limit,  such  as 
using  respirators  to  meet  the  short-term 
limit,  but  not  the  TWA.  Neither  the 
ethylene  oxide,  benzene  nor  the 
formaldehyde  standard  adopted  a 
provision  allowing  respirators  to  be 
used  to  achieve  compliance  with  the 
short-tt'rm  limit  in  lieu  of  feasible 
engineering  controls  because  data  in 
their  specific  respective  records  did  not 
justify  such  an  allowance.  It  is  noted  in 
each  standard's  preamble  that  if 
evidence  is  submitted  in  the  Methods  of 
Compliance  rulemaking,  appropriate  to 
ethylene  oxide,  benzene  or 
formaldehyde  on  the  short-term  limit 
compliance  issue  OSHA  will  consider 
making  appropriate  changes  to  each 
rule.  OSHA  therefore  requests, 
additional  data  beyond  those  received 
during  the  specific  6(b)  rulemakings, 
addressing  the  question  of  whether  the 
compliance  requirements  in  these 
standards  should  be  modified  with 
respect  to  control  of  short-term 
exposures.  Data  and  views  are  solicited 
on  circumstances  under  which  it  would 
or  would  not  be  appropriate  to  permit 
employers  to  elect  to  use  either 
engineering  controls  or  respirators  as 
the  primary  means  of  limiting  exposure 
to  within  the  benzene  STEL,  the 
formaldehyde  STEL,  or  the  ethylene 
cxide  excursion  hmit. 

Based  on  information  received  during 
this  rulemaking,  that  is  pertinent  to 
these  substances  with  respect  to 
compliance  requirements  for  control  of 
short-term  expjosures.  OSHA  will  either 
amend  these  standards  to  permit 
employers  broader  discretionary  use  of 
respirators  regarding  STEL  compliance 
in  this  rulemaking,  or  will  reaffirm  the 
conclusions  reached  during  the  previous 
rulemakings  for  each  of  the  three 
substances. 

OSHA  presently  does  not  have 
sufficient  data  to  justify  proposing  to 
include  regulatory  language  allowing 


STEL  compliance  for  all  substances  to 
be  achieved  solely  through  the  use  of 
respirators.  Since  OSHA  has  received 
no  documentation  that  convinces  the 
Agency  that  respirators  can  be  used  as  a 
consistently  effective  means  of  routinely 
meeting  STEL's  on  a  widespread  basis, 
the  Agency  is  raising  this  issue  for 
comment. 

The  Agency  is  raising  this  issue  for 
comment  in  conformance  with 
statements  to  that  effect  in  the  ethylene 
oxide,  benzene  and  formaldehyde 
standards.  OSHA  therefore  requests 
substantive  technical  data  concerning 
conditions  and  situations  under  which 
respirators  can  be  employed 
successfully  in  lieu  of  other  controls  to 
achieve  STEL  or  excursion  limit 
compliance,  and  concerning  how  and 
why  the  use  of  respirators  for  protection 
against  short-term  exposures  can  be 
differentiated  from  protection  against 
TWA  exposures  with  respect  to 
effectiveness. 

Comment  on  another  area  where 
broader  use  of  respirators  may  be 
acceptable  is  also  being  requested  by 
OSHA.  As  discussed  earlier,  the 
question  arises  whether  there  are 
circumstances  in  the  workplace  where 
the  protection  afforded  by  respirators 
would  be  equal  to  the  protection 
provided  through  implementation  of 
engineering  controls.  In  particular,  the 
question  arises  whether  there  are 
circumstances  where  the  costs  of  the 
respirator  program  would  be  less  than 
those  o£  engineering  controls  and  yet 
equal  protection  would  be  afforded  by 
either.  Are  there  circumstances  in  which 
cost  effectiveness  factors  are  a 
legitimate  consideration  in  determining 
the  acceptability  of  one  exposure 
control  method  over  another.  Also,  what 
workplace  factors  would  have  to  be 
considered  to  evaluate  the  effectiveness 
of  a  control  method  before  costs  could 
be  taken  into  account?  A  number  of 
factors  that  may  be  appropriate  to 
consider  in  determining  whether 
engineering  controls  or  respirators  will 
provide  adequate  protection  in  a 
particular  situation  were  raised  for^ 
comment  in  the  ANPR.  OSHA  seeks 
further  comment  on  how  factors  such  as 
described  below  should  be  taken  into 
account  by  OSHA  or  the  employer  in 
determining  the  acceptability  of  using 
either  engineering  controls  or 
respirators.  Workplace  factors  which 
may  affect  the  performance  and  degree 
of  protection  provided  by  exposure 
control  means  may  include:  number  of 
exposed  employees  and  number  of 
employees  with  respirator  fitting 
problems;  severity  of  acute  and  chronic 
health  effects;  length  and  frequency  of 


exposure;  ability  to  measure  and  ensure 
the  adequacy  of  exposure  control;  work 
rate;  temperature  and  humidity  of  the 
workplace:  ability  to  assess  the 
probability  of  protection  failure; 
detectability  of  control  failure  before 
harm;  and  the  extent  to  which 
employees  may  be  expected  to  wear 
respirators  for  any  required  period. 
Comment  received  on  these  factors  as 
set  forth  in  the  ANPR  revealed  that  an 
important  role  is  played  by  each  in 
determining  the  suitability  of 
compliance  methodology.  Engineering 
controls  were  suggested  as  being 
particularly  preferred  where  health 
effects  are  more  severe,  where  there  are 
more  lengthy  and  frequent  periods  of 
exposure;  where  respirator  failure 
warning  properties  do  not  exist;  where 
the  work  rate  exertion  level  is  greater, 
where  significant  respirator  fit  problems 
exist,  and  where  extreme  temperature 
and  humidity  conditions  exist.  OSHA 
again  raises  for  comment  the  question 
as  to  how  or  if  these  workplace  factors 
should  be  viewed  in  deciding  whether 
engineering  controls  or  respirators  are 
most  appropriate  and,  further,  how  these 
factors  could  be  reflected  in  a  final  rule 
to  define  those  circumstances  where 
respirator  use  would  provide 
appropriate  protection  and  would,  thus, 
be  permitted  under  the  rule.  How  would 
it  be  determined  that  employees  would 
be  provided  with  the  desired  degree  of 
protection?  It  is  noted  here  that  OSHA  is 
in  the  process  of  revising  its  standard  on 
respiratory  protection  (29  CFR  1910.134) 
and  that  consideration  should  be  given 
as  to  whether  an  increased  degree  of 
protection  may  result  where  respirators 
are  used  in  comformance  with  the  new 
respirator  program  provisions. 

It  is  not  clear  to  OSHA  at  this  time, 
however,  how  it  can  be  determined  that 
respirator  use  is  equally  protective  as 
engineering  controls,  costs 
notwithstanding.  Nevertheless.  OSH/\ 
seeks  comment  that  would  show  the 
appropriateness  of  allowing  cost 
effectiveness  to  be  incorporated  as  a 
control  method  selection  factor. 

In  the  proceeding  discussion.  OSHA 
has  maintained  its  support  for  a 
continuance  of  its  existing  compliance 
method  hierarchy,  but  has  also 
suggested  that,  under  certain  specific 
sets  of  circumstances,  it  may  be 
appropriate  to  allow  respirator  use  in 
lieu  of  feasible  engineering  controls, 
thus  providing  flexibility  in  determining 
the  appropriate  method  of  compliance. 
For  example,  OSHA  seeks  comment  on 
a  requirement  to  permit  respirator  use  in 
lieu  of  feasible  engineering  controls  in 
certain  instances  where  the  employer 
has  submitted  a  comprehensive  written 
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respirator  compliance  program  to  the 
Agency.  This  compliance  plan  would  be 
subject  to  OSHA  approval  and  would  be 
required  to  demonstrate  to  the  Agency 
that  the  use  of  respirators  under  the 
circumstances  described  would  provide 
protection  to  the  employee  equivalent  to 
that  afforded  if  feasible  engineering 
controls  were  implemented.  OSHA 
believes,  however,  that  this  flexibility 
may  not  be  appropriate  where  the 
substance  involved  is  a  carcinogen,  has 
no  identified  dose-response  threshold, 
continues  to  pose  a  significant  risk  at 
the  PEL,  has  no  respirator  breakthrough 
warning  properties,  or  if  there  are  no 
means  of  determining  the  specific  in-use 
effectiveness  of  the  respirator.  On  the 
other  hand,  if  the  effectiveness  of 
respirators  can  be  monitored  readily  in 
some  manner,  such  as  by  biological 
monitoring,  it  may  be  appropriate  to 
permit  their  limited  use.  The  Agency 
solicits  comment  on  the  issue  of  OSHA 
approved  respirator  use.  Views  are 
sought  on  criteria  which  should  be 
considered  and  met  for  respirator 
compliance  program  approval  and  on 
circumstances,  as  suggested  above, 
under  which  respirator  use  should  not 
be  permitted  in  lieu  of  feasible 
engineering  controls. 

An  alternative  which  would  provide 
even  more  flexibility  with  regard  to 
respirator  use  is  to  allow  employers 
under  any  circumstances  to  comply  with 
exposure  limits  by  any  method  the 
employer  deems  advisable.  Some 
commenters  have  suggested  that 
establishment  and  enforcement  of  a 
good  respirator  program  will  result  in 
effective  exposure  control  where 
respirators  are  used  in  place  of 
engineering  controls,  and  that  employers 
should  be  allowed  to  implement  such 
respirator  programs  under  the  standard 
in  circumstances  deemed  appropriate  by 
.the  employer  (Exs.  2-61,  2-88.  2-93,  2-94. 
2-109).  For  example,  the  Ethyl 
Corporations  states  that  "The 
government  should  not  regulate  the  need 
for  engineering  controls  but  should 
regulate  the  use  of  personal  protective 
equipment,  requiring  the  employer  to 
show  that  protection  is  being  provided" 
(Ex.  2-109).  The  American  Petroleum 
Institute  asserts  that  "The  burden 
should  rest  on  the  employer  to 
demonstrate  that  its  employees  are 
protected  by  whatever  [control]  strategy 
is  chosen"  (Ex.  2-93).  Finally.  3M  states 
that  "A  well  written  performance 
standard  should  satisfy  the  requirement 
that  OSHA  ensure  that  exposures  are 
within  permissible  exposure  limits  while 
allowing  the  employer  to  be  concerned 
with  the  'how'  of  meeting  a  specific 
standard  "  (Ex.  2-88).  OSHA  is  not 


convinced  that,  as  suggested  by  these 
commentors,  implementation  of  even  a 
strong  respirator  programs  will  result  in 
equivalency  of  protection  afforded  by 
respirators  as  compared  to  engineering 
controls.  The  inherent  limitations  of 
respirators  preclude  their  providing 
equivalent  protection  to  engineering 
controls  for  use  as  the  primary  means  of- 
exposure  control  in  most  all 
circumstances  where  implementation  of 
engineering  controls  are  feasible.  A 
control  method  which  limits 
contaminant  entrance  into  the 
workplace  (e.g.  engineering  controls) 
has  been  clearly  shown  to  be  a  more 
effective  application  of  industrial 
hygiene  principles  than  one  that  does 
not.  Nevertheless.  OSHA  seeks 
comment  on  whether  continuance  of  the 
control  hierarchy  is  still  necessary  in 
any  form,  and  whether  adoption  of  a 
purely  performance  oriented  compliance 
provision  into  a  final  methods  of 
compliance  rule  is  a  viable  option. 
Comments  in  support  of  discontinuance 
of  the  control  hierarchy  should  describe 
the  specific  circumstances  under  which 
such  a  change  would  be  appropriate,  and 
how  it  would  result  in  continued 
equivalent  employee  protection.  Data 
and  information  are  also  sought  that  can 
demonstrate  that  adoption  of  a 
performance  oriented  compliance 
requirement  will  maintain  the  protection 
afforded  employees  under  current 
methods  of  compliance  provisions.  If  the 
employer  is  permitted  to  choose  any  mix 
of  control  methods  to  achieve 
compliance,  should  choice  of  the  method 
be  at  the  discretion  of  the  employer  or 
should  the  method  chosen  be  required  to 
be  approved  by  a  professional  in  the 
field  of  safety  and  health  or  other 
technicially  qualified  person? 
Commenters  supporting  continuance  of 
OSHA's  current  policy  should  provide 
pertinent  data  that  demonstrate  the 
necessity  of  maintaining  primary 
reliance  on  feasible  engineering  and 
work  practice  means  of  exposure 
control. 

Based  on  the  prececding  discussion. 
OSHA  proposes  to  add  a  new  paragraph 
1910.1000(11  that  explicitly  sets  forth 
circumstances  in  the  workplace  where 
employers  may  choose  to  use  respirators 
in  lieu  of  engineering  means  as  a 
permissible  method  of  controlling 
employee  exposures  to  toxic  substances 
listed  in  the  Z-tables  of  section 
1910.1000.  OSHA  also  proposes  to 
modify  section  1910.134(a)(1)  by 
incorporating  a  statement  of  reference 
that  indicates  that  respirators  may  be 
used  in  lieu  of  control  in  the 
circumstances  listed  under  proposed 
paragraph  1910.1000(f). 


Regulatory  Impact 

OSHA  has  not  performed  a 
preliminary  Regulatory  Impact  Analysis. 
Regulatory  Flexibility  Analysis,  or 
paperwork  clearance  package  for  this 
action  since  adoption  of  the  proposed 
requirements  would  add  no  new 
regulatory  burdens  on  employers  with 
respect  to  either  costs  or  information 
collection. 

n.  Pertinent  Legal  Authority 

Authority  for  this  action  is  found 
primarily  in  sections  6(b),  8(c).  and 
8(g)(2)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act).  29  U.S.C. 
655(b).  657(c).  and  657(g)(2).     ' 

III.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  this  proposed  amendment. 
These  comments  must  be  postmarked  on 
or  before  October  3, 1989.  and  submitted 
in  quadruplicate  to  the  Docket  Officer. 
Docket  No.  H-160,  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue,  NW.,  Room  N-3670, 
Washington,  DC  20210.  (202)523-7894. 
Written  submissions  must  clearly 
identify  the  provisions  of  the  proposal 
which  are  addressed,  and  the  position 
taken  on  each  issue. 

The  data,  views,  and  arguments  that 
are  "submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
will  be  part  of  the  record  of  the 
proceeding. 

Requests  for  Hearing 

Under  section  6(b)(3)  of  the  OSH  Act 
and  29  CFR  1911.11,  interested  persons 
who  desire  that  OSHA  hold  an  oral 
hearing  on  the  proposal  may  file 
objections  to  the  proposal  and  request 
an  informal  hearing.  The  objections  and 
hearing  requests  should  be  submitted  in 
quadruplicate  and  must  comply  with  the 
following  conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  specify  with 
particularly  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
therefor; 

3.  Each  objection  must  be  separately 
stated  and  numbered;  and 

4.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  introduced 
at  the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may,  of  course, 
make  those  objections  or 
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recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections"  if 
the  interested  persons  desire  to  request 
an  oral  hearing. 

Requests  for  ■  hearing  should  be 
submitted  in  quadruplicate,  postmarked 
on  or  before  October  3. 1969,  addressed 
to  Mr.  Tom  HaU.  OSHA  Division  of 
Consumer  Affairs,  Docket  No.  H-ieo, 
Room  N-3637,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  202ia  (202)  523-8615. 

IV.  References 

A  complete  set  of  the  references  in 
Docket  H-160  upon  which  this  proposed 
action  is  based  is  available  for 
examination  and  copying  at  the  OSHA 
Docket  Office,  Room  N-2625,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
between  8:30  am.  and  4:30  pm,.  Monday 
through  Friday,  legal  holidays  excepted. 

V.  Aulfaocity 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan. 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Pursuant  to  sections  4. 6(b).  8(c)  and 
8(g)(2)  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653.  655.  657).  29 
CFR  Part  1911  and  Secretary  of  Labor's 
Order  No.  9-63  (48  FR  35736).  29  CFR 
Part  1910  is  proposed  to  be  amended  as 
set  forth  below. 

List  of  Subjects  in  29  CFR  Part  1910 

Chemicals,  Diving,  Electric  power. 
Electronic  products.  Fire  prevention. 
Cases,  Hazardous  materials.  Health 
records.  Noise  control  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Signed  at  Washington,  DC  this  2Sth  day  of 
May. 

Alan  C  McMillan, 

Acting  Assistant  Secretary  of  Labor. 

PART  1»10-(AMENDED] 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

Sutipart  I— [Amended] 

1.  The  authority  citation  for  Subpart  I 
of  Part  1910  is  revised  as  follows: 

Authority:  Sees.  4.  6.  8.  Occupational  Safety 
and  Health  Act  of  1970  (29  US.C  653.  655, 
657);  Secretary  of  Labor's  Oder  No.  12-71  (36 
FR  8754).  »-76  (41  FR  25059)  or  9-«3  (48  FR 
35736).  as  applicable.  Section  1910.134  also 
iMued  under  29  CFR  Part  1911. 


2.  The  last  sentence  of  paragraph 
(a)(1)  of  9  1910.134  is  proposed  to  be 
revised  to  read  as  follows: 

{19iai34    Respiratory  protectioa 

(a)  Permissible  practice 

When  effective  engineering  controls 
are  not  feasible,  while  they  are  being 
instituted,  or  in  circumstances  meeting 
the  requirements  of  29  CFR  1910.1000(f). 
appropriate  respirators  may  be  used 
pursuant  to  the  following  requirements. 

Subpert  Z— [Amended] 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  continues  to  read  as 
fallows: 

Authority:  Sees.  6, 8,  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655,  657;  Secretary 
of  Labor's  Orders  12-71  (36  FR  8754),  fr-78  (41 
FR  25060).  or  9-83  (48  FR  35736]  as  applicable; 
and  29  CFR  Part  1911. 

All  of  Subpart  Z  issued  under  Sec  6(b)  of 
the  Occupational  Safety  and  Health  Act,  29 
U.S.C.  655(b)  except  those  substances  listed 
in  the  Final  Rule  limits  columns  of  Table  Z- 
1-A  which  have  identical  limits  listed  tn  the 
Transitional  Limits  colunuis  of  Table  Z-1-A 
Table  Z-2  or  Table  Z-3.  The  latter  were 
issued  under  Sec.  e(a)  (5  U.S.C.  655  (a)). 

Section  1910.1000,  the  Transitional  limits 
columns  of  Table  Z-l-A  Table  Z-2  and 
Table  Z-3  also  issued  under  5  U.S.C  533. 
Section  19iai000,  Tables  Z-l-A  Z-2  and  Z- 
3  not  issued  under  29  CFR  1911  except  for  the 
arsenic,  benzene,  cotton  dust,  and 
formaldehyde  hstings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act  40  US.C  333. 

Section  1910.1002  not  issued  under  29 
use.  665  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C.  553. 

Sections  1910.1003  through  19iai018  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.101028  also  issued  under  29 
U.S.C  653. 

Section  19iai043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1046  and  19iai047  also 
issued  under  29  U.S.C.  653. 

Section  1910.1048  also  issued  under  29 
U.S.C.  653. 

Sections  1910.1200, 1910.1499  and  1910.1500 
also  issued  under  5  U.S.C.  553. 

4.  Section  1910.1000  is  proposed  to  be 
amended  by  revising  paragraph  (e)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

{1910.1000    Air  contaminant*. 


(e)  Except  as  provided  by  paragraph 
(f)  of  this  section,  to  achieve  compliance 
with  paragraphs  (a)  through  (d)  of  this 
section,  administrative  or  engineering 
controls  must  first  be  determined  and 
implemented  whenever  feasible.  When 
such  controls  are  not  feasible  to  achieve 


full  compliance,  protective  equipment  or 
any  other  protective  measures  shall  be 
used  to  keep  the  exposure  of  employees 
to  air  contaminants  within  the  limits 
prescribed  in  this  section.  Any 
equipment  and/or  technical  measures 
used  for  this  purpose  must  be  approved 
for  each  particular  use  by  a  competent 
industrial  hygienist  or  other  technically 
qualiHed  person.  Whenever  respirators 
are  used,  their  use  shall  comply  with 
S  1910.134. 

(f)  Respiratory  protection  may  be  used 
in  lieu  of  administrative  or  engineering 
controls  to  achieve  compliance  vtrith 
paragraphs  (a)  through  (d)  of  this  section 
under  the  following  circumstances: 

(1)  During  the  time  necessary  to  install 
feasible  engineering  controls; 

(2)  Where  feasible  engineering 
controls  result  in  only  a  negligible 
reduction  in  exposure. 

(3)  During  emergencies,  life  saving, 
recovery  operations,  repair,  shutdowns, 
and  field  situations  where  there  is  a  lack 
of  utilities  for  implementing  engineering 
controls. 

(4)  Operations  requiring  added 
protection  where  there  is  a  failure  of 
normal  controls;  and 

(5)  Entries  into  unknown  atmospheres. 

[FR  Doc.  80-1 31 57  Filed  6-2-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[FRL-359S-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Harris  County, 
TX;  Disapproval  of  Alternative 
Reasonably  Available  Control 
Technology  Determination 

agency:  Environmental  Protection 
Agency  (EPA). 
AcnOK  Proposed  rule. 

summary:  This  notice  proposes 
disapproval  of  a  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Texas  on  January  12, 1987.  This 
revision  is  to  the  Ozone  Control  Strategy 
For  Harris  County  (Houston)  to  allow 
alternative  reasonably  available  control 
technology  (RACT)  for  metal  surface 
coating  processes  at  Richmond  Tank 
Car  Company's  railroad  tank  car  repair 
and  coating  facility  (In  Sheldon,  Harris 
County,  Texas.)  This  action  proposes 
disapproval  of  the  SIP  revision  for 
Richmond  Tank  Car  Company  under 
Section  110  of  the  Clean  Air  Act  (CAA). 
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This  revision  would  allow  higher 
volatile  organic  compound  (VOC) 
emission  limits  and  long  term  (30  day) 
averaging  of  emissions  from  interior  and 
exterior  railroad  tank  car  coating  lines. 
EPA  proposes  to  disapprove  this 
revision  for  the  following  reasons:  (1) 
The  revision  request  does  not  contain 
adequate  support  that  low  solvent 
coating  alternatives  are  not  available. 
(2)  The  revision  request  does  not  contain 
adequate  support  that  all  potential  add- 
on control  options  have  been 
considered.  (3)  The  revision  request  fails 
to  provide  fully  enforceable  emission 
limits  and  necessary  recordkeeping 
requirements  to  demonstrate  compliance 
with  the  revision.  (4)  The  revision 
request  fails  to  adequately  demonstrate 
that  Reasonable  Further  Progress  (RFP) 
will  be  maintained.  (5)  The  revision 
request  does  not  contain  adequate 
support  that  30-day  averaging  of  coating 
solvent  content  emissions  is  justifiable 
in  light  of  the  inadequate  RFP 
demonstration. 

DATES:  Comments  must  be  received  on 
or  before  July  5, 1989. 
ADDRESSES:  Written  comments  should 
be  sent  to  Thomas  H.  Diggs,  Chief.  SIP/ 
New  Source  Section  (6T-AN),  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Copies  of  the  SIP  and  EPA's  evaluation 
report  (Evaluation  Report  for 
Disapproval  of  Alternative  Reasonably 
Available  Control  Technology 
Determination  for  Richmond  Tank  Car 
Company,  August  1987)  are  available  for 
public  review  during  normal  business 
hours  at  the  following  locations:  Texas 
Air  Control  Board,  6330  Hwy  290  East, 
Austin,  Texas  78723;  and  EPA,  Region  6, 
Library,  12th  Floor,  1445  Ross  Avenue, 
Dallas.  Texas  75202.  Those  wishing  to 
view  the  documents  at  the  EPA  offices 
are  requested  to  call  the  contact  named 
below  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Callan,  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas,. 
Texas  75202,  telephone  (214)  655-7214  or 
FTS  255-7214. 
SUPPLEMENTARY  INFORMATION: 

Background 

Harris  County,  Texas  was  designated 
as  an  ozone  nonattainment  area  in  1978. 
Under  the  requirements  of  the  1977 
Clean  Air  Act  Amendments  for  such 
nonattainment  areas,  the  State  of  Texas 
submitted  a  SIP  revision  in  April  of  1979 
demonstrating  that  Harris  County  would 
not  meet  the  December  31. 1982, 
deadline  for  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  despite 


implementing  all  reasonably  available 
control  measures.  These  measures  for 
stationary  sources  are  outlined  in  EPA's 
Control  Technique  Guideline  (CTG) 
series  as  to  how  they  apply  to  particular 
source  categories.  Surface  coating 
processes  at  Richmond  Tank  Car 
Company  are  a  Set  II  CTG  VOC  source. 
TACB  adopted  RACT  regulations  for  Set 
II  CTG  source  categories  as  revisions  to 
Regulation  V,  Control  of  Air  Pollution 
from  VOC's.  The  rule  applicable  to 
Richmond  Tank  Car  is  Regulation  V. 
Rule  115.191(9),  Miscellaneous  Metal 
Parts  and  Products,  and  this  Rule  has  a 
flnal  compliance  date  of  December  31, 
1982.  These  regulations  were  approved 
by  the  EPA  on  July  10, 1981  (45  FR 
35642),  and  September  29, 1981  (46  FR 
47544). 

Since  the  1979  Ozone  SIP 
acknowledged  that  Harris  County  could 
not  attain  the  ozone  standard  by  the  end 
of  1982,  Texas  was  required  to  adopt 
further  controls  for  Harris  County  in 
preparation  of  an  Extension  SIP 
(extension  of  the  attainment  date  for 
areas  with  severe  ozone  problems), 
demonstrating  attainment  by  December 
31. 1987.  The  State  developed  this  1982 
Ozone  SIP  for  Harris  County.  Following 
the  state's  submittal  of  final  revisions, 
the  Harris  County  1982  ozone  plan  was 
approved  by  the  EPA  on  June  26, 1985 
(50  FR  26359). 

Harris  County  has  continued  to  show 
monitored  violations  of  the  ozone 
standard  during  1984-1986  as  well  as 
during  1985-1987  (see  Appendix  A  of  the 
November  24, 1987,  proposed  Post-1987 
Ozone  and  CO  Policy  (52  FR  45100)). 
Therefore,  the  State  was  notffied  on 
May  26, 1988,  that  the  ozone  SIP  for 
Harris  County  was  substantially 
inadequate  to  achieve  the  NAAQS  (this 
notification  is  termed  a  SIP-Call). 

During  a  March  15. 1983.  inspection  of 
Richmond  Tank  Car's  Sheldon  facility. 
TACB  witnessed  violations  of  TACB 
Regulation  V,  Rules  115.191  (Surface 
Coating  Processes,  Emission  Limits).  A 
Notice  of  Violation  (NOV)  (including 
permit  reporting  and  recordkeeping 
requirements)  was  issued  by  TACB  on 
February  13, 1985.  to  Richmond  Tank 
Car  for  violating  TACB  rule  115.191(9). 
Pursuant  to  section  113(a)(1)  of  the 
Clean  Air  Act,  EPA  Region  VI  issued  a 
similar  NOV  Letter  to  Richmond  Tank 
Car  on  September  9, 1985,  citing  daily 
violations  of  the  coating  solvent  content 
rule. 

TACB's  surface  coating  rule  includes 
an  exemption  provision  which  allows 
alternative  emission  limitation 
requirements  for  any  facility 
demonstrating  to  TACB  that  those 
alternative  requirements  will  result  in 
the  lowest  emission  rate  that  is 


technologically  and  economically 
reasonable.  All  exemptions  pursuant  to 
this  exemption  provision.  Rule 
115.193(c)(6).  are  submitted  to  EPA  as 
SIP  revisions  to  be  reviewed  and 
evaluated  by  EPA.  Richmond  Tank  Car 
requested  an  exemption  under  TACB 
rules  115.193(c)(6)  in  an  August  27, 1985. 
letter  to  TACB.  EPA  explained  to 
Richmond  Tank  Car  in  an  October  2. 

1985.  meeting  that  no  exemption  from 
current  emission  limits  is  allowed  until 
the  State  and  EPA  approve  a  SIP 
revision. 

TACB  submitted  to  EPA  a  draft  Board 
Order  adopting  an  exemption  for 
Richmond  Tank  Car  on  February  7,  1986. 
In  EPA's  comments  of  March  11. 1986. 
deficiencies  in  the  draft  exemption  were 
cited.  These  included  the  failure  of  the 
revision  to  adequately  demonstrate  that 
it  provided  the  lowest  emission  rate  that 
was  economically  and  technologically  . 
feasible,  and  to  demonstrate 
maintenance  of  RFP  in  Harris  County. 
TACB  submitted  to  EPA  in  a  letter  dated 
June  11. 1986.  a  Notice  of  Public  Hearing 
slated  for  July  17, 1986,  and  copies  of 
TACB  Board  Order  No.  86.05  which 
addresses  the  issue  in  question.  EPA 
Region  6  identified  deficiencies 
regarding  the  draft  public  hearing 
proposal  in  a  letter  to  the  TACB  on  June 
20, 1986.  These  comments  were 
reiterated  in  a  July  23, 1986.  letter  to 
TACB  Hearing  Examiner  for  inclusion  in 
the  Public  Hearing  record.  The  TACB 
revised  the  SIP  revision  request  and 
approved  it  on  October  24, 1986.  Notice 
of  the  TACB's  approval  was  sent  to 
Richmond  Tank  Car  in  a  December  18, 

1986.  letter.  The  SIP  revision  proposal 
was  formally  submitted  by  the  State  to 
EPA's  Administrator  on  January  12. 

1987.  Details  of  this  proposed  revision 
are  discussed  in  the  following  Section. 

During  the  pendency  of  the  exemption 
before  EPA,  Richmond  initiated  a 
Chapter  11  bankruptcy  proceeding.  This 
action  could  render  the  exemption 
request  moot;  however,  EPA  is  aware  of 
interest  in  continuing  to  operate  the 
Richmond  facility.  Consequently.  EPA 
continues  to  act  upon  the  exemption 
request. 

Operations 

Richmond  Tank  Car  (Richmond) 
operates  a  rail  car  manufacture,  repair, 
and  coating  facility  in  Sheldon,  Texas 
which  is  in  the  ozone  nonattainment 
county  of  Harris.  During  the  early  1980's. 
the  facility  manufactured  and  repaired 
railroad  tank  and  hopper  cars.  The 
manufacture  of  railcars  at  Richmond 
decreased  from  a  production  rate  of 
approximately  4800  new  cars  in  1980  to 
150  in  1984,  and  all  manufacturing 
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operations  were  suspended  in  1986. 
Notwithstanding  the  Chapter  11 
bankruptcy  proceeding,  the  repair  and 
maintenance  operations  are  expected  to 
continue  to  function  under  new 
management.  The  facility  has  the 
capability  of  manufacturing  and 
coating/painting  new  tank  cars  and 
hopper  cars,  and  repairing  and  recoating 
used  tank  cars  and  hopper  cars. 

Coating  of  new  and  used  rail  cars  is 
conducted  within  the  confines  of  one 
building  at  the  Richmond  facility.  Two 
railroad  tracks  run  parallel  through  the 
length  of  the  building  to  facilitate  the 
transfer  of  the  cars  through  each  of  the 
five  process  steps.  Step  one  involves 
cleaning  and  preparation  of  the  metal 
surfaces  by  slag  blasting.  VOC  solvent 
rinsing,  or  water  rinsing,  as  is  required. 
Step  two  involves  the  actual  spray 
coating  conducted  in  either  a  Devilblis 
Water-wash  spray  booth  in  the  case  of 
exterior  coating,  or  in  an  open  flash-off 
area  immediately  following  the  spray 
booth  in  the  case  of  interior  coating.  In 
step  three,  cars  are  left  to  dry.  either 
partially  or  fully,  in  a  flash-off  area. 
Dependent  upon  the  curing  requirements 
of  the  coating,  step  four  involves  the  car 
being  either  baked  in  one  of  two  ovens 
(maximum  temperature  of  20O-250°F), 
air  dried,  or  forced-air  dried  with 
portable  heaters.  Step  five  involves 
stenciling  of  the  completed  car. 

While  all  coating  processes  are 
housed  in  one  structure,  no  control  of 
VOC  emissions  from  the  cleaning,  flash- 
off,  and  stenciling  areas  is  provided.  Air 
output  from  both  spray  booths  are 
vented  to  the  atmosphere.  Emissions 
captured  in  both  ovens  are  routed  to  a 
thermal  oxidizer  (incinerator)  with 
primary  heat  exchange.  This  incinerator 
is  designed  for  1656  SCFM  exhaust  from 
each  oven  for  a  total  of  3312  SCFM. 

Tank  car  coating  operations  at 
Richmond  are  controlled  under  TACB 
Regulation  V,  Rule  115.191(9), 
Miscellaneous  Metal  Parts  and  Products 
Coating.  Pursuant  to  Rule  115.191(9), 
coatings  used  by  Richmond  in  the 
coating  of  railcars  are  classiRed  as 
extreme  performance  coatings  and  are 
therefore  subject  to  a  VOC  emission 
limit  of  3.5  pounds  per  gallon  of  coating 
(less  water)  based  on  a  daily  (24  hour) 
weighted  average.  Rule  115.191(9) 
further  states  that  all  VOC  emissions 
from  solvent  washings  shall  be 
considered  in  the  3.5  pount  per  gallon 
limit,  unless  directed  into  containers  to 
prevent  evaporation.  This  3.5  lbs.  of 
VOC/gallon  of  coating  (minus  water)  is 
the  emission  limitation  specified  in 
EPA's  control  techniques  guideline 
(CTG)  documents  for  such  facilities. 
Rule  115.193(c)(e)  allows  the  Executive 


Director  of  the  TACB  to  approve,  for  a 
specific  facility,  requirements  different 
from  those  in  Rule  115.191(9)  based  upon 
his  determination  that  such  alternate 
requirements  will  result  in  the  lowest 
emissions  rate  that  is  technologically 
and  economically  reasonable. 

Summary  of  Proposed  SIP  Revision 

Pursuant  to  Rule  115.193(c)(6).  the 
TACB  has  granted  an  exemption  to  Rule 
115.191(9)  for  Richmond  Tank  Car. 

In  TACB's  proposal,  solvent  content 
limits  are  specified  for  coatings  to  be 
used  in  three  distinct  coating  categories: 
exterior  coating  of  new  railcars,  exterior 
maintenance  and  recoating  of  used 
railcars,  and  interior  lining  of  railcars 
(new  and  used).  Proposed  content  limits 
are  3.5,  4.63,  and  5.11  (pounds  VOC/ 
gallon  of  coating),  respectively.  These 
content  limits  apply  to  each  individual 
coating  used  in  a  given  category. 
Therefore,  no  coating  for  a  given 
category  of  use  will  be  allowed  if  that 
coating  exceeds  the  limit  specified  for 
that  category.  The  exemption  provisions 
further  specify  that  the  weighted 
average  of  all  coatings,  including  the 
aforementioned  three  extreme 
performance  coating  categories,  is 
limited  to  3.5  pounds  VOC  per  gallon  in 
any  30-day  (monthly)  period. 
Additionally,  total  daily  emissions  from 
all  coatings  applied  shall  not  exceed  0.6 
tons  per  day. 

Records  are  required  indicating  the 
quantity  and  average  VOC  content  of  all 
coatings  applied  at  the  facility  and  shall 
be  maintained  for  two  years  at  the 
Richmond  facility  in  Sheldon.  Texas. 
These  are  to  be  made  available  to  the 
TACB  and  local  air  pollution  control 
agencies  upon  request. 

Every  three  years  beginning  in 
January,  1990,  a  report  is  to  be  submitted 
to  the  TACB  demonstrating  that  the 
conditions  of  the  exemption  still  exist  as 
represented.  This  report  shall 
demonstrate  "the  nonavailability  of 
compliant  coatings,  or  shall  describe 
significant  changes  in  the  company's 
production  rate  or  operating  conditions, 
coating  technologies,  or  other  relevant 
factors  affecting  VOC  emissions."  In 
response  to  this  information  TACB  shall 
consider  revision  or  revocation  of  the 
exemption. 

Review  of  Deficiencies 

The  State's  proposed  SIP  revision 
would  allow  relaxed  emission  limits  for 
Richmond's  Sheldon  facility.  As  is 
previously  stated,  EPA  is  proposing  to 
disapprove  this  revision  because  of 
several  deficiences  in  the  State's  SIP 
revision  submittal  allowing  this 
exemption  for  Richmond.  Each  of  these 
deficiencies  is  discussed  below: 


1.  Nonavailability  of  Low  Solvent 
Coatings:  TACB  bases  its  adoption  of  an 
exemption  for  Richmond  upon  the 
nonavailability  of  low  solvent  content 
coatings  for  the  railcar  coating  industry 
that  meet  the  3.5  lbs  VOC/gallon  of 
coating  (less  water)  limitation  when 
averaged  over  total  daily  usage. 
Richmond  and  TACB  cite  the  need  for 
extreme  performance  coatings  capable 
of  protecting  equipment  from  harsh 
exposure  to  constant  weathering, 
detergents,  abrasives,  solvents, 
corrosive  atmospheres,  and  in  some 
cases  temperatures  greater  than  95'C. 
and  capable  of  ensuring  product  purity. 
The  State's  submittal  maintains  that  low 
solvent  formulations  are  not  available 
for  certain  types  of  exposure. 

Communication  with  coatings 
manufacturers  by  EPA  in  July  1987 
indicates  that  low  solvent  alternatives 
are  available  for  extreme  performance 
duties  outlined  in  the  State's  submittal. 
Specifically,  the  State's  submittal  cites 
one  type  of  extreme  performance 
coating  as  having  no  low  VOC  content 
substitute.  This  coating,  a  phenolic 
formaldehyde  resin  produced  by  one 
particular  manufacturer,  is  used  on 
interiors  of  tank  cars  in  sulfuric  acid 
service.  EPA,  however,  has  found  that 
since  the  time  of  Richmond  Tank  Car's 
exemption  request,  a  low  VOC  content 
substitute  for  this  coating  has  been 
introduced  by  the  same  manufacturer. 
Further  details  are  outlined  in  the 
Evaluation  Report.  EPA's  position  is  that 
suitable  low  solvent  coating  alternatives 
are  more  readily  available  than  are 
presented  in  Richmond's  request. 

2.  Economic  Infeasibility  of  Add-On 
Controls:  TACB  also  bases  its 
exemption  for  Richmond  upon  the 
prohibitive  cost  of  installing  and 
operating  add-on  pollution  control 
equipment.  The  Richmond  facility 
currently  is  able  to  control  (destroy) 
VOC  emissions  only  from  its  two  curing 
ovens  by  ducting  these  exhausts  to  a 
thermal  incinerator.  These  ovens  are 
only  in  use  in  the  curing  of  certain  "low 
temperature-bake"  coatings.  If  those 
ovens  are  to  also  be  used  in  the  curing 
of  other  "high  temperature-bake" 
coatings,  the  increased  baking 
temperature  will  require  the  installation 
of  a  new  incinerator  and  the  resultant 
annual  costs  will  be  prohibitive  when 
compared  to  the  incremental  VOC 
reductions  it  will  achieve.  This 
exemption  demonstration  is  unduly 
limited  to  the  destruction  of  oven 
exhaust.  EPA's  disapproval  is  based 
upon  the  failure  to  consider  other 
control  options  such  as  electrostatic 
spray  equipment,  capture  of  spray  booth 
and  tank  car  interior  exhaust  gases  for 
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destruction  in  the  existing  or  newer 
incinerator,  increased  use  of  "low-bake" 
coatings,  and  improved  process 
procedures. 

3.  Compliance  Requirements: 
Emissions  from  all  coatings  applied  are 
limited  to  0.6  tons  VOC/day  as  a 
condition  of  the  exemption.  While  such 
a  daily  emission  ceiling  or  "daily  cap"  is 
a  useful  tool  in  ensuring  control  of 
pollutant  emissions,  EPA  feels  that  this 
daily  cap  is  unenforceable  for  two 
reasons.  First,  as  stated,  emission 
reductions  from  add-on  control  devices 
may  be  considered  in  meeting  the  daily 
cap.  However,  Richmond  Tank  Car  has 
provided  no  testing  results  showing  the 
destruction  efficiency  of  its  control 
devices.  Without  such  testing,  the 
appropriate  credit  for  add-on  controls 
cannot  be  determined.  Prior 
communication  with  the  company 
indicates  that  it  is  assuming  an 
incineration  efficiency  of  90%.  When 
coupled  with  an  unspecified  capture 
efficiency,  the  company  has  claimed 
overall  emission  reductions  of  up  to  80%. 
Therefore,  to  be  acceptable,  the  daily 
cap  should  either  be  specified  based  on 
uncontrolled  emissions  (ignoring  the 
reduction  achieved  by  add-on  controls), 
or  the  company  should  be  required  to 
conduct  capture  efficiency  and 
incineration  efficiency  testing  to 
determine  exactly  what  add-on  control 
credit  can  be  claimed.  Second,  the 
recordkeeping  provisions  of  the 
exemption  require  recording  monthly 
quantity  and  average  VOC  content  of  all 
coatings.  No  requirement  is  made  for 
daily  recordkeeping  to  demonstrate 
compliance  with  a  daily  cap.  This 
effectively  makes  the  demonstration  of 
compliance  with  the  aforementioned 
daily  cap  an  impossibility.  Therefore, 
daily  records  of  coating  usage 
quantities,  VOC  contents  of  each 
coating  used,  and  total  VOC  usage 
quantities  should  be  required. 

4.  Demonstration  of  Reasonable 
Further  Progress  (RFP):  The 
aforementioned  daily  cap  is  tied  directly 
to  the  VOC  emissions  from  Richmond  as 
reported  in  the  1980  Emission  Inventory 
that  was  used  in  devising  the  control 
strategy  for  the  1982  Ozone  SIP  Harris 
County.  Emissions  of  0.6  tons  VOC  per 
day  (uncontrolled)  over  250  work  days 
per  year  nets  150  tons  VOC  per  year. 
This  value  approximates  the  value 
calculated  in  the  1980  Emission 
Inventory  of  157  tons  VOC  per  year. 
Achievement  of  reasonable  further 
progress  (RFP)  would  dictate  reductions 
in  emissions  (from  the  1982  Ozone  SIP 
baseline,  157  tons  VOC)  for  sources 
controlled  under  a  Group  II  CTG 
document  such  as  Richmond.  The 


objective  of  the  Harris  County  Ozone 
SIP  is  to  bring  about  reductions  from  the 
baseline  emission  inventory  (see  50  FR 
26359  as  published  on  June  26, 1985). 
While  Richmond  appears  to  have 
operated  at  well  below  157  tons  VOC 
per  year  in  emissions  (estimated  at  less 
than  60  tons  VOC  per  year  in  1984), 
allowing,  as  a  "cap",  an  increase  to  its 
previous  allowable  level  or  beyond 
could  jeopardize  the  RFP  plan  for  Harris 
County.  Again,  Harris  County  was 
demonstrated  to  reach  attainment  in 
1987,  but  continues  to  show  monitored 
violations.  Based  upon  this  concern  and 
the  previously  noted  lack  of  daily 
recordkeeping  requirements  to  comply 
with  a  daily  cap,  EPA  believes  that  the 
State's  exemption  granted  to  Richmond 
fails  to  demonstrate  that  it  will  not 
conflict  with  RFP  for  Harris  County. 

5.  Long  Term  Averaging  of  Coating 
Solvent  Content:  TACB  further  justifies 
the  relaxed  emission  limits  by  limiting 
the  weighted  average  of  the  VOC 
content  of  all  extreme  performance 
coatings  applied  in  any  30  day  period  to 
3.5  lbs  VOC/gallon  of  coating.  VOC's 
are  a  precursor  for  ozone,  a  pollutant 
whose  National  Ambient  Air  Quality 
Standard  (NAAQS)  is  based  on  hourly 
attainment.  Thus,  Section  110  of  the 
Clean  Air  Act  requires  that  VOC 
emission  control  be  reasonably 
consistent  with  protecting  this  short 
term  standard.  Further,  since  VOC 
control  plans  contemplate  the  actual 
application  of  RACT,  regulatory  actions 
that  incorporate  longer  term  averages  to 
circumvent  the  installation  of  overall 
RACT  level  controls  cannot  be  allowed. 
Therefore,  reporting  and  monitoring 
requirements  of  a  SIP  should  be 
supportive  of  this  short  term  standard.  A 
January  20, 1984,  memorandum  of  John 
R.  O'Connor  (then  Acting  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards)  explains  that  the  use  of  30 
day  averaging  of  emissions  to  support  or 
justify  an  alternative  RACT 
demonstration  should  be  evaluated 
under  certain  requirements. 

Briefly,  these  requirements  for 
justification  of  long-term  averaging  and 
the  evaluation  of  the  State's  submittal 
with  respect  to  each  are  as  follows: 

Criteria  1:  The  source's  operations 
must  be  such  that  VOC  emissions 
cannot  be  determined  on  daily  basis,  or 
the  application  of  RACT  for  each 
emission  point  is  not  technically  feasible 
on  a  daily  basis. 

Response:  The  State's  SIP  revision 
request  for  Richmond  Tank  Car 
company  is  based  on  TACB's  position 
that  the  application  of  RACT  for  each 
emission  point  is  not  technically  feasible 


on  a  daily  basis,  but  the  State  has  not  ' 
adequately  demonstrated  this. 

Criteria  2:  The  area  in  which  the 
facility  is  located  must  not  lack  an 
approved  SIP,  and  there  must  be  no 
measured  violations  of  the  ozone 
standard  unless  the  State  revises  the  SIP 
to  demonstrate  attainment  of  the 
NAAQS  and  maintenance  of  RFP  ' 
(reflecting  the  maximum  daily  emissions 
resulting  from  long-term  averaging). 

Response:  While  Harris  County  did 
have  a  federally  approved  SIP  for 
attainment  by  December  31, 1987,  it  has 
had  measured  violations  of  the  ozone 
standard  since  1987  and  received  a  SIP 
Call  in  May  of  1988.  This  issue  is  further 
discussed  in  item  4  under  the  section  of 
this  notice  titled  "Review  of 
Deficiencies". 

Criteria  3:  The  State  must 
demonstrate  that  the  use  of  long-term 
averaging  (greater  than  24-hour 
averaging)  will  not  jeopardize  either 
attainment  of  the  NAAQS  or  RFP.  The 
State  may  make  this  demonstration  by 
showing  that  the  maximum  daily 
increase  in  emissions  associated  with 
monthly  averaging  is  consistent  with  the 
approved  ozone  SIP. 

Response:  The  State  has  not  made  this 
assurance  that  the  daily  emission  cap 
for  the  facility  will  not  jeopardize  the 
RFP  plan.  This  issue  is  discussed  in  item 
4  under  the  section  of  this  notice  titled 
"Review  of  Deficiencies". 

Criteria  4:  Averaging  times  must  be  as 
short  as  practicable  and  in  no  case 
longer  than  30  days. 

Response:  The  State  has  not 
demonstrated  that  30  days  is  the 
shortest  averaging  period  practicable. 

Proposed  Action 

EPA  is  today  proposing  to  disapprove 
the  exemption  submitted  as  a  SIP 
revision  for  Richmond  Tank  Car 
Company  in  Sheldon,  Harris  County. 
Texas  for  the  following  reasons: 

1.  The  State  has  not  demonstrated, 
based  on  the  nonavailability  of  low 
solvent  coatings,  that  the  requested 
exemption  constitutes  the  lowest 
emission  rate  that  is  technologically  and 
economically  reasonable  as  is  required 
by  Rule  115.193(c)(6)  of  the  Federally 
approved  SIP  for  Texas.  In  fact,  EPA  has 
found  that  alternative  coatings 
containing  less  solvent  are  available. 

2.  The  State  has  not  demonstrated, 
based  on  the  economic  infeasibility  of 
installing  add-on  controls,  that  the 
requested  exemption  constitutes  the 
lowest  emission  rate  that  is 
technologically  and  economically 
reasonable  as  is  required  by  Rule 
115.193(c)(6)  of  the  Federally  approved 
SIP  for  Texas. 
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3.  The  conditions  of  the  exemption 
inappropriately  allow  the  consideration 
of  incineration  credit  in  complying  with 
the  daily  cap,  and  fail  to  require 
sufTicient  recordkeeping  provisions  to 
demonstrate  compliance  with  a  daily 
cap. 

4.  The  State  has  not  demonstrated 
that  the  requested  exemption  will  not 
jeopardize  the  RFP  plan  for  Harris 
County. 

5.  The  conditions  of  the  exemption 
inappropriately  allow  long  term  (30-day) 
averaging  of  coating  solvent  content 
without  a  demonstration  that  RFP  will 
be  maintained. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  one  source.  In 
addition,  this  action  imposes  no 
additional  requirements  on  the  source 
beyond  what  is  already  required  under 
the  current  State  Implementation  Plan. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  OfHce  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control,  Carbon 
Monoxide,  Hydrocarbons, 
Intergovernmental  relations,  Lead 
Nitrogen  dioxide.  Ozone,  Pariculate 
Matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7842 

Date:  February  24, 1989. 
Robert  E.  Layton  |r.. 
Regional  Administrator. 
(FR  Doc.  89-13277  Filed  a-2-89:8:45ainI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

RIN  0905-AC  34 

Grants  for  Nursing  Post-tMCcalaureate 
Faculty  Fellowships 

AOENCY:  Public  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes 
regulations  to  govern  grants  to  schools 
of  nursing  for  post-baccalaureate 
fellowships  for  faculty,  as  authorized  by 
section  830(b)  of  the  Public  Health 
Service  Act  (the  Act). 

DATES:  Comments  on  the  proposed 
regulations  are  invited.  To  be 


considered,  comments  must  be  received 
no  later  than  August  4, 1960. 
ADOMtSS:  Written  comments  should  be 
addressed  to  ).  Jarrett  Clinton,  M.D., 
Director,  Bureau  of  Health  Professions 
(BHPr),  Health  Resources  and  Services 
Administration,  Room  8-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Office  of  Program 
Development.  BHPr,  Room  8A-53, 
Parklawn  Building,  at  the  above  address 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
Mary  S.  Hill.  PhD..  Chief  Nursing 
Education/Practice  Resources  Branch, 
Division  of  Nursing,  BHPr,  Health 
Resources  and  Services  Administration, 
Room  5C-26,  Parklawn  Building,  at  the 
above  address;  telephone:  301  443-6193. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Health. 
Department  of  Health  and  Human 
Services,  with  the  approval  of  the 
Secretary,  proposes  to  add  a  new 
Subpart  BB  to  Part  57  of  Title  42  of  the 
Code  of  Federal  Regulations  to 
implement  section  830(b)  of  the  Act. 

-Section  830(b)  was  added  to  the  Act 
by  the  Nurse  Education  Amendments  of 
1985  (Pub.  L.  99-92).  It  authorizes  the 
Secretary  to  make  grants  to  public  or 
nonprofit  private  schools  of  nursing  to 
cover  the  costs  of  post-baccalaureate 
fellowships  for  faculty  in  these  schools 
to  enable  the  faculty  to: 

(1)  Investigate  cost-effective 
alternatives  to  traditional  health  care 
modalities,  with  special  attention  to  the 
needs  of  at-risk  populations,  such  as  the 
elderly,  premature  infants,  physically 
and  mentally  disabled  individuals,  and 
ethnic  and  minority  groups; 

(2)  Examine  nursing  interventions  that 
result  in  positive  outcomes  in  health 
status,  with  attention  to  interventions 
which  address  family  violence,  drug  and 
alcohol  abuse,  the  health  of  women, 
adolescent  care,  or  disease  prevention; 
or 

(3)  Address  other  areas  of  nursing 
practice  considered  by  the  Secretary  to 
require  additional  study. 

The  following  is  a  summary  of  the 
major  items  in  the  proposed  regulations: 

Section  57.2704    How  will  applications 
be  reviewed? 

In  determining  the  funding  of 
approved  applications,  the  Secretary 
will  consider  applications  which 
demonstrate  any  special  factors  relating 
to  national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 


Section  57.2708    Who  is  eligible  for 
financial  assistance  as  a  fellow? 

This  section  would  establish  the 
following  eligibility  criteria  for  an 
individual  to  receive  financial 
assistance  as  a  fellow.  An  individual 
must: 

(1)  Be  a  member  of  the  faculty  of  the 
grantee  school  and  remain  a  faculty 
member  during  the  period  of  the 
fellowship  award.  The  continuous 
faculty  status  of  the  fellow  in  the 
grantee  school  of  nursing  would  enable 
the  grantee  to  effectively  administer  and 
monitor  the  fellowship  in  the  event  that 
the  fellow  would  be  enrolled  in  a 
different  school  during  the  period  of  the 
fellowship; 

(2)  Be  enrolled  in  a  master's  program 
in  nursing  or  in  a  doctoral  program 
which  requires  a  substantial  study, 
master's  thesis  or  a  doctoral  dissertion 
in  pertinent  areas.  The  curricula  of  such 
programs  would  provide  fellows  with 
the  skills  and  knowledge  to  conduct 
studies  of  the  nature  required  by  the 
legislation; 

(3)  Expect  to  meet  requirements  for  a 
master's  degree  in  nursing  or  a  doctoral 
degree  before  or  by  the  end  of  the 
budget  period  to  be  funded.  This 
requirement  assures  completion  of  the 
fellowship  study  (master's  thesis  or 
doctoral  dissertion)  within  the  same 
period;  and 

(4)  Be  currently  licensed  to  practice  as 
a  registered  professional  nurse  in  a 
State.  This  requirement  assures  that 
these  funds  will  go  to  faculty  members 
who  are  nurses. 

The  Department  specifically  requests 
comments  on  criterion  (3)  above.  Of 
special  interest  is  whether  an  individual 
in  a  doctoral  program  should  be 
required  to  complete  all  degree 
requirements,  including  the  dissertion. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  a  financial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291  and  a 
regulatory  impact  analysis  is  not 
required.  Further,  because  the  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  a  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  of 
1980  is  not  required. 
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Paperwork  Reduction  Act  of  1960 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  title,  description,  and  respondent 
description  of  the  inforrmation 
collections  are  shown  below  with  an 


estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Grants  for  Nursing  Post- 
baccalaureate  Faculty  Fellowships. 


Description:  Grant  recipients  need  to 
collect  and  maintain  information  of  the 
qualifications  of  individual  faculty 
members  receiving  fellowships. 
Individuals  withdrawing  from  a  program 
must  be  notified  by  the  grantee  of  the 
disposition  of  refunded  tuition. 

Description  of  Respondents: 
Individuals  and  households  and 
nonprofit  institutions. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section  No. 

Annual  No.  o( 
respondents 

Annual 
frequency 

Average  burden 

per  response 

(hours) 

Annud 
burden 
hours 

57.2709(a) „ 

100 
200 
200 
200 
200 
10 
4 

.5 
2S 

:2S 
JZS 
2S 
-.25 
.25 

50 

50 

SO 

SO 

50 
2.5 
1.0 

2535 

57  2709(bMi) „.. 

57 2709(b)(ii) , „   ... 

57  2709(b)(iv) „ 

57  2709<b)(v) „„  . 

57.2709(bj(vi) „ 

57.271 1  (b) 

Total . 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
these  information  collections.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  agency  official  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503. 

List  of  Subjects  in  42  CFR  Part  57 

Educational  research,  Grant 
programs — education.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  it  is  proposed  to  add  a 
new  Subpart  BB  to  Part  57  of  Title  42  of 
the  Code  of  Federal  Regulations  as  set 
forth  below. 

Date:  February  1, 1989. 
RolMrt  E.  Windom. 
Assistant  Secretary  for  Health. 

Approved:  March  27, 1989. 
Louis  W.  Sullivan, 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance 
No.  13.147,  Grants  for  Post-baccalaureate 
Faculty  Fellowships) 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

1.  42  CFR  Part  57  is  amended  by 
adding  a  new  Subpart  BB,  consisting  of 
§§57.2701  through  57.2713.  entitled, 
"Grants  for  Nursing  Post-baccalaureate 
Faculty  Fellowships"  to  read  as  follows: 


Subpart  BB — Grants  for  Nursing  Post- 
baccalaureate  Faculty  FeHowship* 

Sec. 

57.2701  To  what  programs  do  these 
regulations  apply? 

57.2702  Definitions. 

57.2703  Who  is  eligible  to  apply  for  a  grant? 

57.2704  How  will  applications  be  reviewed? 

57.2705  How  long  does  grant  support  last? 

57.2706  For  what  purposes  may  grant  funds 
be  spent? 

57.2707  What  financial  support  is  available 
to  fellows? 

57.2708  Who  is  eligible  for  financial 
assistance  as  a  fellow? 

57.2709  What  are  the  requirements  for 
fellowships  and  the  appointment  of 
fellows? 

57.2710  Duration  of  fellowships. 

57.2711  Termination  of  fellowships. 

57.2712  What  additional  Department 
regulations  apply  to  grantees? 

57.2713  Additional  conditions. 

Subpart  BB — Grants  for  Nursing  Post- 
baccalaureate  Faculty  Fellowships 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act.  58  Stat.  690,  67  Stat.  631  (42 
U.S.C.  216);  sec.  830(b)  of  the  Public  Health 
service  Act,  99  Stat.  396  (42  U.S.C.  297). 

§  57.270 1    To  what  programs  do  these 
regulations  apply? 

These  regulations  apply  to  grants 
awarded  to  public  or  private  nonprofit 
schools  of  nursing  for  the  purpose  of 
providing  post-baccalaureate  faculty 
fellowships. 

§57.2702    Definitions. 

"Act"  means  the  Public  Health 
Service  Act,  as  amended. 

"Fellow"  means  a  nurse  faculty 
member  who  is  receiving  a  fellowship 
from  a  grant  under  this  subpart. 


"Fiscal  year"  means  the  Federal  fiscal 
year,  beginning  October  1  and  ending 
•  the  following  September  30. 

"National  of  the  United  States"  means 
a  citizen  of  the  United  States  or  a  person 
who.  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to 
the  United  States  (as  defined  in  6  U.S.C. 
1101(a)(22).  the  Immigration  and 
Nationality  Act). 

"Nonprofit"  as  applied  to  any  school, 
agency,  organization  or  institution, 
means  an  entity  owned  and  operated  by 
one  or  more  corporations  or 
associations,  no  part  of  the  net  earnings 
of  which  iniu^s,  or  may  lawfully  inure, 
to  the  benefit  of  any  private  shareholder 
or  individual. 

"Registered  nurse"  means  a  person 
who  has  graduated  from  a  school  of 
nursing  and  is  licensed  to  practice  as  a 
registered/professional  nurse  in  a  State. 

"School  of  Nursing"  means  a 
collegiate,  associate  degree  or  diploma 
school  of  nursing  as  defined  in  section 
853  of  the  Act. 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delgated. 

"State"  includes  in  addition  to  the 
several  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  American 
Samoa,  the  Virgin  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  and  the  Federal  States 
of  Micronesia. 


BEST  COPY  AVAILABLE 
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Any  public  or  private  nonprolrt  school 
of  nursing  which  is  located  in  a  State 
and  is  currently  employing  faculty  who 
would  quahfy  for  a  post-baccalaureate 
faculty  fellowship  is  eligible  to  apply  for 
a  grant.  Each  eligible  applicant  desiring 
a  grant  under  this  subpart  shall  submit 
an  application  in  the  form  and  at  such 
time  as  the  Secretary  may  prescribe.* 

957.2704    How  will  appNcattons  b* 


In  determining  the  funding  of 
approved  applications,  the  Secretary 
will  consider 

(a)  The  degree  to  which  the  faculty 
member's  study,  thesis  or  dissertation 
addresses  the  criteria  set  forth  in 

9  57.2708(d);  and 

(b)  Any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  lo  time  announce  in  the 
Federal  Register. 

9  57.2705    How  long  does  grant  support 
laar? 

(a)  The  notice  of  grant  award  specifies 
the  length  of  time  the  Secretary  intends 
to  support  the  grant.  This  period,  called 
the  project  period,  wiH  not  exceed  1 
year. 

(b)  Generally,  the  grant  will  be  funded 
for  1  year,  and  subsequent  awards  will 
also  be  for  1  year  at  a  time. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional  awards  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

§  57.2706    For  what  purposes  may  grant 
funds  be  spant? 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  for  faculty 
fellowships  according  to  the  approved 
application  and  budget,  the  authorizing 
legislation,  terms  and  conditions  of  the 
grant  award,  and  these  regulations. 

(b)  Grantees  may  not  spend  grant 
funds  for  sectarian  instruction  or  for  any 
religious  purpose. 

(c)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 


■  Applicatiunt  ami  uutructioiu  (Form  PliS80eS-l. 
OMB  sosiS-OOeO)  may  be  obtained  from  the  CranU 
Mann^enirnl  Officer.  Bureau  of  Health  Profi-ssions. 
Paifclawn  Buildins  StOO  nshera  Une.  Ru«:kvill«. 
M.)ryland  20857. 


funds  awarded  and  available  to  the 
grantee  for  that  period,  including  any 
unobligated  balance  carried  forward 
from  prior  periods,  exceeds  the  grantee's 
needs  for  the  period,  the  Secretary  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess.  A  bud^t 
period  is  an  interval  of  time  (usually  12 
months)  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes. 

957.2707  Wttat  financial  support  la 
avaNalila  to  fellows? 

Expenditures  from  grant  funds  are 
limited  to: 

(a)  Tuitition  and  fees,  in  accordance 
with  established  rates  of  the  institution 
in  which  the  fellow  is  enrolled,  except 
as  limited  by  the  Secretary.  Schools 
which  provide  their  employees  with 
discounts  for  tuition  or  fees  are 
expected  to  maintain  this  policy  in  their 
charges  to  the  grant;  and 

(b)  Stipends  paid  in  accordance  with 
established  Public  Health  Service 
stipend  levels  For  periods  of  fiill  time 
study.  A  fellow  may  be  paid  a  stipend 
only  if  attending  the  educational 
institution  as  a  full-time  student  during 
an  entire  academic  period  of  study, 
including  a  summer  session.  Stipends 
may  only  be  paid  to  fellows  in  monthly 
installments. 

957.2708  Who  la  aNgMa  tor  financial 
asatetanca  aa  a  fallow? 

To  be  eligible  for  a  fellowship,  an 
individual  must: 

(a)  Be  a  resident  of  the  United  States 
and  either  a  citizen  or  national  of  the 
United  States,  an  alien  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Trust  Territory 
of  the  Pacific  Islands  (TTPl)  (consisting 
of  the  Republic  of  Palau),  or  a  citizen  of 
the  Republic  of  the  Marshall  Islands  or 
the  Federated  States  of  Micronesia  (both 
formerly  part  of  the  TTPI); 

(b)  Be  a  member  of  the  faculty  of  the 
applicant  school  and  remain  a  faculty 
member  during  the  period  of  the 
fellowship  award; 

(c)  Be  enrolled  in  a  master's  program 
in  nursing  or  in  a  doctoral  program 
which  requires  a  substantial  study, 
master's  thesis  or  a  doctoral 
dissertation; 

(d)  Undertake  a  study,  thesis  or 
dissertation  during  the  fellowship 
period,  which  focuses  on: 

(1)  Cost-effective  alternatives  to 
traditional  health  care  modalities,  with 
special  attention  to  the  needs  of  at-risk 
populations,  such  as  the  elderly, 
premature  infants,  physically  and 


mentally  disabled  individuals,  and 
ethnic  and  minority  groups; 

(2)  Nursing  interventions  that  result  in 
positive  outcomes  in  health  status,  with 
attention  to  interventiona  wlsch  address 
family  violence,  drug  and  alcohol  abuse. 
the  health  of  women,  adolescent  care,  or 
disease  prevention;  or 

(3)  Areas  of  nursing  practice 
considered  by  the  Secretary  to  require 
additional  study,  which  will  be 
announced  in  the  Federal  Register  prior 
to  a  grant  cycle; 

(e)  Expect  to  meet  requirements  for  a 
master's  degree  in  nursing  or  a  doctoral 
degree  before  or  by  the  end  of  the 
budget  period  for  which  the  grant  will  be 
awarded;  ^ 

{Tj  Be  currently  licensed  to  practice  as 
a  registered  professional  nurse  in  a 
State:  and 

(g)  Not  be  receiving  concurrent 
support  for  the  same  training  from 
another  Federal  educational  award 
which  provides  a  stipend  or  otherwise 
duplicates  fmancial  provisions,  except 
educational  benefits  under  the  Veteran's 
Readjustment  Benefits  Act  and  loans 
from  Federal  sources. 

9  57.2709    What  ara  tha  raqulramenta  for 
fellowahlps  and  tha  appointniant  of 
fellowa? 

(a)  The  grantee  must  complete  a 
statement  of  appointment  by  the 
beginning  of  the  academic  period  or  as 
soon  thereafter  as  possible  if  the  fellow 
receives  notice  of  his  or  her  fellowship 
appointment  after  the  education  period 
has  begun.  Tt'>  statement  of 
appointment  riust  include  information 
which  documents  the  eligibility  of  the 
fellow  and  a  statement  to  certify  that 
there  will  be  compliance  with  all 
applicable  Public  Health  Service  terms 
and  conditions  governing  the 
appointment.  The  program  director  must 
sign  the  statement  of  appointment  on 
behalf  of  the  grantee,  and  the  fellow 
must  sign  it  certifying  that  the 
statements  are  true  and  complete.  The 
original  copy  of  the  statement  of 
appointment  must  be  retained  by  the 
grantee  to  be  available  for  program 
review  and  Hnancial  audit,  and  a  copy 
shall  be  provided  to  the  fellow. 

(b)  An  appointed  fellow  must: 

(1)  Provide  the  grantee  with  the 
information  required  for  the  .statement 
of  appointment  form  and  information 
related  to  his  or  her  academic  standing 
in  the  institution  in  which  he  or  she  is 
enrolled; 

(2)  Document  the  cost  of  tuition  and 
fees  for  courses  to  be  charged  to  the 
fellowship; 
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(3)  Remain  a  member  of  the  faculty  of 
the  grantee  school  during  the  perod  of 
the  fellowship  award; 

(4)  Provide  the  grantee  school  with  a 
copy  of  the  study,  thesis  or  dissertation 
produced  during  the  period  of  the 
fellowship; 

(5)  Provide  the  grantee  school  with  a 
written  summary  of  the  training 
undertaken  during  the  period  of  the 
fellowship;  and 

(6)  Return  to  the  grantee  school  any 
funds  which  may  be  reimbursed  to  the 
fellow  by  the  educational  institution  for 
courses  charged  to  the  fellowship 
account. 

9  57.2710    Duration  of  fellowships. 

A  fellow  may  be  appointed  at  the 
beginning  of  any  academic  period, 
including  a  summer  session,  which  falls, 
within  the  current  budget  period 
specified  by  the  Notice  of  Grant  Award. 
No  appointment  may  exceed  12  months. 

9  57.271 1    Termination  of  fellowships. 

(a)  The  grantee  must  terminate  a 
fellowship: 

(1)  Upon  request  of  the  fellow;  and 

(2)  If  the  fellow  withdraws  from  the 
educational  program  in  which  he  or  she 
is  enrolled; 

(3)  If  the  fellow  is  no  longer  a  faculty 
member  at  the  grantee  school;  or 

(4)  If  the  fellow  is  not  eligible  or  able 
to  continue  in  his  or  her  master's  or 
doctoral  program  in  accordance  with  the 
standards  and  practices  of  the  school  in 
which  the  fellow  is  enrolled. 

(b)  The  Federal  portion  of  any  tuition 
refund  given  or  owed  to  a  fellow  must 
be  deposited  into  the  grant  account  by 
the  grantee  and  the  grantee  must 
provide  written  notice  to  the  fellow 
regarding  this  deposit. 

9  57.2712    What  additiona!  Department 
regulations  apply  to  grantees? 

Several  other  regulations  apply  to 
grants.  They  include,  but  are  not  limited 
to: 
42  CFR  Part  50,  Subpart  D— Public 

Health  Service  grants  appeals 

procedure 
45  CFR  Part  Ifr-Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  74— Administration  of 

grants 
45  CFR  Part  75 — Informal  grant  appeals 

procedures 
45  CFR  Part  80-^Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Department  of 

Health  and  Human  Services 

effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFR  Part  81— Practice  and 

procedures  for  hearings  under  Part  80 

of  this  Title 


45  CFR  Part  83— Regulation  for  the 
administration  and  enforcement  of 
sections  799A  and  845  of  the  Public 
Health  Service  Act  * 

45  CFR  Part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

957.2713    Additional  conditions. 

The  Secretary  may  impose  additional 
conditions  on  any  grant  award  before  or 
at  the  time  of  any  award  if  he  or  she 
determines  that  these  conditions  are 
necessary  to  assure  or  protect  the 
advancement  of  the  approved  activity, 
the  interest  of  the  public  health,  or  the 
conservation  of  grant  funds. 
(FR  Doc.  89-13248  Filed  &-2-89;  8:45  am] 

BUXma  CODE  4160-16-« 


42  CFR  Part  110 

Vaccine  Information  Materials 

agency:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service  (PHS), 
Department  of  Health  <»nd  Human 
Services  (HHS). 

action:  Availability  of  the 
administrative  docket  for  public 
inspection  in  Rockville,  Maryland. 

summary:  On  March  3, 1989,  CDC 
published  in  the  Federal  Register  (54  FR 
9180)  a  notice  of  proposed  rulemaking 
(NPRM)  pertaining  to  the  development 
and  distribution  of  vaccine  information 
materials  required  under  Title  XXI, 
section  2126  of  the  PHS  Act.  The 
preamble  of  the  NPRM  invited  written 
comments  and  indicated  that  comments 
received  (i.e.,  the  administrative  docket) 
would  be  available  for  public  inspection 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  in 
Room  314, 1600  Tullie  Circle,  Atlanta, 
Georgia.  This  notice  announces  that  a 
second  copy  of  the  administrative 
docket  containing  comments  received 
will  also  be  available  for  public 
inspection  at  the  Park  Building  in 
Rockville,  Maryland. 

DATES:  Effective  May  30, 1989  the 
administrative  docket  is  also  available 


»  Section  799A  of  the  Public  Health  Service  Act 
was  redesignated  as  section  704  by  Pub.  L  94-484: 
section  845  of  the  Public  Health  Service  Act  was 
redesignated  as  section  855  by  Pub.  L  94-63. 


for  public  inspection  in  Rockville, 
Maryland. 

ADDRESS:  Yuth  Nimit,  Ph.D..  National 
Vaccine  Program,  The  Park  Building, 
12420  Parklawn  Drive.  Rockville. 
Maryland  20857,  telephone  (301)  443- 
0715. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  A.  Orenstein,  M.D.,  Director, 
Division  of  Immunization.  Center  for 
Prevention  Services.  Centers  for  Disease 
Control,  Mailstop  E-05,  Atlanta,  Georgia 
30333,  telephone  (404)  639-1880. 
SUPPLEMENTARY  INFORMATION:  bl 
addition  to  the  administrative  docket 
available  for  public  inspection  in 
Atlanta,  Georgia,  a  second  copy  of  the 
docket  will  be  available  for  public 
inspection  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays)  in  Room  124,  The  Park 
Building,  12420  Parkiawn  Drive. 
Rockville.  Maryland. 

Dated:  May  30. 1989. 
Glenda  S.  Cowart. 

Director.  Office  of  Program  Support  Centers 

for  Disease  Control. 

(FR  Doc.  89-13227  Filed  6-2-89: 8:45  am] 

aiLUNO  COOC  41M-1>-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  8»-119,  RM-6417] 

Radio  Broadcasting  Services; 
Stamping  Ground,  KY 

AGENCY:  Federal  Communcations 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  James  P. 
Gray  which  proposes  to  allot  Channel 
256A  to  Stamping  Ground,  Kentucky,  as 
its  first  local  FM  service,  at  coordinates 
36-18-04  and  84-40-52. 
DATES:  Comments  must  be  filed  on  or 
before  July  17, 1989.  and  reply  comments 
on  or  before  August  1, 1989. 
ADDRESS:  Federal  Communcations 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  James  P.  Gray,  10 
Trinity  Place,  Fort  Thomas.  KY  41075, 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ).  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synoposis  of  the  Conunission's  Notice  of 
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Proposed  Rule  Making.  MM  Docket  No. 
89-119.  adopted  May  5. 1989,  and 
released  May  25. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
ropy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Put  73 

Radio  broadcasting. 
Federal  Communcations  CommissioiL 
Kari  A.  Kensiiiger. 

Chief.  Allocations  Branch.  Policy  and  Rulea 
Division.  Mass  Media  Bureau. 
[FR  Doc.  89-13254  Piled  6-2-89:  8:45  pmj 
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47  CFR  Part  94 

IPR  Docket  No.  89-113,  FCC  89-153) 

Private  Operational-Fixed  Microwave 
Service 

AOENCV:  Federal  Communications 
Commission.  4 

ACTiOfC  Proposed  rule. 

summary:  The  Commission  Is  proposing 
new  technical  ruie»for  the  2450-2483.5 
MHz  band  availabfe  to  the  Private 
Operational-Fixed  Microwave  Service 
as  defined  in  Part  94  of  the 
Commission's  Rules.  Spedftcally.  the 
Commission  is  proposing  to  adopt  a  new 
channeling  plan  for  this  band  that  is 
based  on  625  kiloiiertz  wide  dianneis. 
Licensees  would,  however,  be  allowed 
to- combine  adjacent  channels  in  order 
to  achieve  more  spectrum.  This  action  is 
necessary  because  other  recent 
decisions  of  the  Commission  have 
rendered  the  existing  channeling  plan  an 
inefficient  use  of  the  radio  spectrum. 


DATES:  Comments  must  be  submitted  on 
or  before  July  17. 1989.  and  replies  to 
comments  on  or  before  August  1. 1989. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Michael  Lewis,  Land  Mobile  aud 
Microwave  Division,  Private  Radio 
Bureau,  (202)  634-2443. 

SUPPIXMINTARV  INFORMATION:  This  18  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  PR  Docket  No. 
89-113,  adopted  May  10. 1989.  and 
released  May  25. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  tiie  Commission's 
Copy  Contractor.  International 
Transcription  Service,  2100  M  Street 
NW.,  Suite  140  Washington,  DC  20037. 
telephone  (202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Prior  to  1985,  the  Private 
Operational-Fixed  Microwave  Service 
(OFS)  had  access  to  the  frequency  band 
extending  from  2450  MHz  to  2500  MHz. 
This  50  megahertz  band  contained  thirty 
channel  pairs  with  each  channel  800 
kilohertz  wide.  The  associated  transmit 
and  receive  channels  of  a  given  channel 
pair  were  separated  by  24.4  megahertz, 
in  1985,  however,  the  upper  16.5 
megahertz  of  this  band  (/>.,  2483.5-2500 
MHz)  were  reallocated  to  the  Radio- 
determination  Satellite  Service  (ROSS). 
This  reallocation  reduced  the  efficiency 
of  the  channeling  plan  for  OFS  users  of 
this  band.  On  December  10. 1987,  the 
Harris  Corporation — Farinon  Division 
filed  a  Petition  for  Rule  Making 
proposing  a  new  channeling  plan  for  this 
band. 

2.  In  its  petition.  Harris  states  that 
channels  in  this  band  should  be  wide 
enough  to  accommodate  digital 
transmissions  and  urges  that  we  create 
1250  kilohertz  channels  while  allowing 
bandwidths  up  to  2500  kilohertz  on  a 
case-by-case  basis.  Harris  also  proposes 
a  reduction  in  the  separation  between 
paired  channels  from  the  present  24.4 
megahertz  to  22  megahertz.  Finally. 
Harris  requests  that  we  adopt  a  10 
megahertz  channel  in  the  band  for 
emergency  restoration,  maintenance 
bypass,  and  other  temporary  fixed 
purposes.  In  reply,  the  Associated 
Petroleum  Institute  urged  the 
Commission  to  create  smaller  channels 
so  that  the  needs  of  more  users  may  be 
satisfied. 


3.  Upon  review  of  the  record,  the 
Commission  is  proposing  to  adopt  a 
channeling  plan  that  offers  licensees 
flexibility  to  acquire  the  amount  of 
spectrum  that  best  suits  their  needs.  The 
plan  is  based  on  625  kilohertz  channels 
and  would  allow  licensees  to  "stack** 
adjacent  channels  upon  a  proper 
showing  of  need.  The  Commission  also 
is  proposing  to  adopt  a  standard 
separation  of  17.25  megahertz  but  asks 
for  comments  on  how  this  proposal 
would  affect  equipment  costs.  The 
Commission  is  also  soliciting  additional 
information  on  the  need  for  a  10  MHz 
restoration/emergency  by-pass  channel 
in  this  band. 

Paperwori(  Reduction 

4.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed  on 
the  public.  Rather,  if  adopted  as 
proposed  the  licensing  burden  on  the 
pubUc  could  be  reduced. 

Ordering  Clauses 

5.  Authority  for  issuance  of  this  Notice 
of  Proposed  Ru/e  Making  is  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 
Interested  persons  may  file  comments 
on  or  before  July  17, 1969,  and  reply 
coHTments  on  or  before  August  1, 1989. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  report  and 
order. 

List  of  Subjects  in  47  CFR  Part  94 

Radio,  private  operational-fixed 
microwave  service,  communications 

equipment. 

Amendatory  Text 

47  CFR  Part  94  is  proposed  to  be 
amended  as  follows: 

PART  94-{AME»U)eD] 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  Sections  4. 303, 48  Stat,  as 

amended.  1066. 1082;  47  U.S.C  154,  303. 
unless  otherwise  noted. 


Federal  Register  /  Vol.  54.  No.  106  /  Monday.  June  5.  1989  /  Proposed  Rules 


2.  47  CFR  94.65  is  proposed  fte  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§94.65    Frequenciee. 


(e)  2450-2300  MHz:  This  band  is 
shared  with  base,  mobile,  and 
radiolocation  etations.  and  Is  subject  to 
no  protection  from  inteifei'ence  from 
Industrial.  Scientific  and  Medical 
devices  operating  on  2456  MIlz. 

625  kHz  bandwidth. 

PAtRED  Frequencies 


Transmit  (or  receive) 

Rfloeive(or 
mnsrait) 

2450.3125 ; 

2467  5625 

2450.9375 „     ; 

2488 1-875 

Paired  Frequencies— Continued 


Transmit  (or  receive) 

Receive  (or 
trar>snvt) 

24S1.5625 „ _ 

24686125 

2452.1875 „ 

2469  4375 

2«S2:S1» 

1 

24W8625 

2453.4375. 

2470.eV5 

2454.0625 

2471  3125 

2454.6875 

2471  9975 

2455.3125 

24725625 

2455.9375 .. 

24731875 

2456.5625 

2457.ie7S 

-- 

2473.8125 
24744375 

2457.8125 

=: 

24750625 

2458.4375 

:24S9.0825 

2459  6B7S 

2475^675 
2476.3125 
24768375 

2460.3tK ; 

2477  S625 

2460.9375 

2478  1875 

24ei.«e2$ ! 

24?Bei2S 

2462. 1 875 „ 

2479  4375 

2462  8125 „   . 

24S0.tie25 

Paired  Frequencies— Goninueri 


^        TransmH  (or  receive) 

Receive  (or 
fransnut) 

94(»4.q7<>                          

24804875 

24640675   

2481  312S 

2464JS675 _.. 

2461. exrs 

2465  .llPfi 
?4fifi  937«; 

2482.S62S 
2483  1675 

Applicaots  may  request  up  to  four 
adjacent  channel  pain  in  owier  te 
receive  a  maxinum  ef  2500  kHz. 
•        •        •        •        • 

Federal  Communications  Commission. 

Sefwetary. 

[FR  Doc  89-13255  Filed  «-2-«ft«:4S«iD| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Ptonary  Session;  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act,  Pub. 
L  No.  92-463,  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States,  which  makes 
recommendations  to  administrative 
agencies,  to  the  President,  Congress,  and 
the  Judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
Federal  agencies  in  carrying  out  their 
programs,  will  meet  in  Plenary  Session 
on  Thursday,  June  15  and  Friday,  June 
16, 1989  in  the  Amphitheatre  of  the 
Federal  Home  Loan  Bank  Board,  Second 
Floor,  1700  G  Street  NW.,  Washington, 
DC.  The  meeting  on  June  15  will  begin  at 
12:45  p.m.  and  end  at  approximately  5:45 
p.m.;  the  meeting  on  June  16  will  begin  at 
9:00  a.m.  and  end  at  approximately  1:00 
p.m. 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  of  the  following 
subjects. 

1.  Peer  Review  and  Sanctions  in  the 
Medicare  Program. 

2.  Mass  Decisionmaking  Programs: 
The  Alien  Legalization  Experience. 

3.  Asylum  Adjudication  Procedures. 

4.  Contracting  Officers'  Management 
of  Disputes. 

5.  Judicial  Acceptance  of  Agency 
Statutory  Interpretations. 

6.  Conflict-of-interest  Requirements 
for  Federal  Advisory  Committee. 

7.  Public  Financial  Disclosure  by 
Executive  Branch  OfTicials. 

Plenary  sessions  are  to  the  public. 
Further  information  on  the  meeting, 
including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 


Street  NW..  Suite  500,  Washington.  DC 

20037.  telephone  (202)  254-7020. 

June  1, 1989. 

Jeffrey  S.  Lubbers, 

Research  Director. 

(FR  Doc.  89-13398  Filed  6-i-89: 8:45  am] 

HUMQ  COOC  SIIO-OI-II 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspactlon  Sarvica 
(Dockat  No.  89-018N] 

Nationai  Adviaory  Committaa  on 
Microbiological  Crttaria  for  Fooda; 
Mooting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  on  Tuesday,  Wednesday, 
Thursday,  and  Friday,  June  20-23, 1989, 
at  the  Hyatt  Regency  Chicago,  151  East 
Wacker  Drive,  Chicago,  IL  60601. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

The  agenda  for  the  meeting  follows: 

(1)  Tuesday.  June  20,  2:00  p.m.  to  6:00 

p.m. — Session  of  the  Hazard 
Analysis  Critical  Control  Point 
Subcommittee. 

(2)  Wednesday  and  Thursday,  June  21- 

22.  8:30  a.m.  to  5:30  p.m.— 
Concurrent  session^  of  the  Meat 
and  Poultry  Subcommittee,  and  the 
Seafood  Subcommittee. 

(3)  Friday,  June  23,  6:30  a.m.  to  5:30 

p.m. — Full  Committee  Session. 

(a)  Approval  of  Meeting  Agenda 

(b)  Update  of  Long-range  Planning 
Initiative 

(c)  Report  of  the  Seafood  Working 
Group 

(d)  Report  of  the  Meat  and  Poultry 
Working  Group 

(e)  Committee  Discussion 

(f)  Future  Assignments 

(g)  Public  Comments 

The  Committee  meeting  is  open  to  the 
public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  before  or  after  the  meeting  and 
should  be  addressed  to  Ms.  Catherine 


M.  DeRoever.  Director.  Executive 
Secretariat,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  3175,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. . 
Background  materials  are  available  for 
inspection  by  contacting  Ms.  DeRoever 
on  (202)  447-9150. 

Done  at  Washington.  DC  on  June  1. 1989. 
Lester  M.  Cranvford, 
Acting  Chairman. 
[FR  Doc.  89-13440  Filed  6-2-89:  9:20  am] 

BHiJNOCOOE  t410-INMI 


Forest  Service 

Six  Mile  Timber  Sale  and  Whites 
Timber  Sale 

AGENQY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement  to 
implement  two  commercial  timber  sales 
on  the  Salmon  River  Ranger  District. 
Klamath  National  Forest,  Siskiyou 
County,  California. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
15, 1989. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Michael  P.  Lee,  District 
Ranger,  Salmon  River  Ranger  District, 
P.O.  Box  280,  Etna.  California  96027. 
Attn:  Six  Mile/Whites  E.I.S. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Albert  Buchter, 
Timber  Sale  Planner  or  Roger  Siemers. 
Timber  Sale  Planning  Forester,  Salmon 
River  Ranger  District,  P.O.  Box  280, 
Etna,  California  96027,  phone  (916)  467- 
5757. 

SUPPt^MENTARY  INFORMATION:  The  two 

proposed  sale  areas  are  within  the 
Russian  Roadless  Area  as  inventoried 
during  the  initial  RARE  II  process.  In  the 
1979  RARE  II  process,  the  Russian 
Roadless  Area  was  split  into  two 
portions.  One  of  the  portions  was 
selected  as  a  wilderness  area  by  the 
California  Wilderness  Act  of  1984  and 
the  remaining  portion  which  contains 
the  proposed  timber  sales  was  released 
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for  mdt^le  use  maiutgement.  During 
September  and  October  of  1987,  the 
Salmon  River  Ranger  District  suffered 
from  a  number  of  catastrophic  fires  that 
humed  o\ei  90jfXX)  acres.  The  proposed 
sale  areas  are  approximately  six  miles 
from  the  nearest  fires.  The 
environmental  analysis  for  these  two 
projects  will  determine  if  these  areas 
will  require  further  planning  as  roadless 
areas  and  if  there  would  be  cumulative 
or  significant  impacts  to  the 
environment  by  the  implemerrtation  of 
these  projects. 

A  range  of  alternatives  for  these 
project  areas  will  be  considered.  One  of 
these  will  include  no  road  conetniction 
or  timber  harvest.  Other  alternatives 
will  consider  development  of 
transportation  systems,  apphcation  of 
harvest  methods  and  stlvicultural 
treatments,  opportunities  for  resources 
other  than  timber,  and  post  timber  sale 
silvicultural  treatments. 

Robert  L.  Rice.  Forest  Supervisor, 
Klamath  National  Forest  is  the 
responsible  ^ifficial 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
Tbe  scoping  process  incledes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analj'zed  in 
depth. 

3.  Etimirtafing  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  envinmmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  dh-ect,  indirect,  and 
cumulative  effects  and  coimected 
actions). 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  Forest  Supervisor  will  hold  a 
public  scoping  meeting  at  the  Salmon 
River  Ranger  District,  Klamath  National 
Forest,  Etna,  Calrfomia,  at  7:00  p.m., 
Thursday,  June  29, 1988. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
pubhc  review  by  October  1989.  At  that 
time  EPA  will  publish  a  notioe  of 
availability  of  the  DEIS  in  the  Federal 
Register. 


The  comment  period  on  the  draft 
environmental  impact  statement  (DEIS) 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  area  encompassed  by  the 
proposed  Six  Mile  and  Whites  Timber 
Sales  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  tiie 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  Nationai 
Envh-onmental  Policy  Act  at  ^  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DEIS's  murt  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  il  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environnsental 
impact  statement  (FEIS).  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  (he  FEIS. 

After  the  comment  period  ends  on  th^ 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  fooal 
environmental  in\pact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  February  1990.  The  Forest  Service  is 
required  to  respond  in  the  FEIS  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  disclosures  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  Part  217. 

Date:  May 25, 1989. 
Barbara  Holder, 
Deputy  Forest  Supervisor. 
(FR  Doc.  69-133)9  Filed  &-2^89;  8:45  am) 

miXINC  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committees  on  the 
American  Indian  and  Alaska  Native 
Populartions  for  ttie  1990  Census, 
Asian  and  Pacific  Islander  Populations 
for  the  1990  Census,  Black  Population 
for  ttie  1990  Census,  and  Hispanic 
Population  for  the  1990  Census; 
Reestabiishment 

In  accordance  with  the  provisicns  of 
the  Federal  Advisory  Committee  Art.  5 
U.S.C.  App.  (1976),  and  Office  of 
Management  and  Budget  Circular  A-63 
of  March  1974,  and  after  consultation 
with  CSA,  the  Secretary  of  Commerce 
has  determined  that  the  reestabiishment 
of  the  Census  Advisory  Committees  on 
the  American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census.  Asian 
and  Paci.lc  Islander  Populations  for  the 
1990  Census.  Black  Population  for  the 
1990  Census,  and  Hispanic  Popttlatioo 
for  the  1990  Census  is  in  tbe  public 
interest  in  connection  with  the 
performance  orf  duties  imposed  on  the 
Department  by  law. 

These  committees  were  originally 
established  in  1985.  Tbe  Department  of 
Commerce  last  renewed  eaoh  committee 
on  May  7. 1987. 

Tbe  commiftees  wiH  continue  to 
provide  advice  to  the  Director.  Bureau  of 
the  Census,  during  the  planning  of  the 
1990  Census  of  Population  and  Housing 
on  such  elements  as  improxing  the 
accuracy  of  the  population  count 
suggesting  areas  of  research, 
recommending  subject  content  and 
tabulations  of  particular  use  to  the 
populations  they  represent,  expanding 
the  dissemination  of  census  results 
among  present  and  potential  users  of 
census  data  in  their  communities,  and 
generally  improving  the  usefulness  of 
the  census  product. 

The  committees  will  each  have  a 
balanced  representation  of  12  members. 
The  committees  will  continue  to  report 
and  be  responsible  to  the  Director. 
Bureau  of  the  Census,  and  will  function 
solely  as  an  advisory  body  in 
comphance  with  the  Federal  Advisory 
Committee  Act. 

The  Department  of  Commerce  will  fie 
copies  of  the  committees'  revised 
charters  with  appropriate  committees  in 
Congress. 

You  may  address  inquiries  or 
comments  to  Mrs.  Phyllis  Van  Tassel 
Committee  Liaison  Officer,  Bureau  of 
the  Census,  Room  2423-3,  Washington 
DC  20233(  telephone  (301)  763-5410.  or 
Ms.  Jan  Jivatode,  Committee 
Management  Analyst,  U.S.  Department 
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of  Commerce.  Washington.  DC  20230, 
telephone  (202)  377-3271. 

Date:  May  30. 1989. 
CL.  Kincannon, 
Deputy  Director. 

(FR  Ooc.  89-13231  Filed  6-2-89:  8:45  am] 
MUJNO  COOC  3S10-07-M 

BurMu  of  Export  Administration 

Joint  Factory  Computing  and 
Communications  Subcommittea; 
Partlalty  Cioaad  Maating 

A  meeting  of  the  Joint  Factory 
Computing  and  Communications 
Subcommittee  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee;  the  Computer 
Peripherals,  Components  &  Related  Test 
Equipment  Technical  Advisory 
Committee:  the  Computer  Systems 
Technical  Advisory  Committee  and  the 
Electronic  Instrumentation  Technical 
Advisory  Committee  will  be  held  June 
23. 1989,  8:30  a.m..  Room  1617F.  Herbert 
C.  Hoover  Building,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC.  The  joint  subcommittee  advises  the 
Office  of  Technology  &  Policy  Analysis 
on  overlapping  issues  such  as: 
Computerized  Numerical  Control  (CNC). 
Computer-Aided-Design  (CAD), 
Computer-Aided-Manufacturing  (CAM), 
Computer  Aided-Engineering  (CAE).  etc. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Reports  from  Technical  Advisory 
Committee  Representatives. 

4.  Presentation  and  Status  of  Priority 
Projects:  Lasers,  Networking,  CAD, 
Signal  Processing. 

5.  Other  Business. 

Executive  Session  ' 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  wiU  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10, 1988. 
pursuant  to  sectitm  10(d)  of  the  Federal 


Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittee 
thereof,  dealing  with  the  classiHed 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  neetings  or  portions  of  neetings 
of  the  Subcommittee  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  202/377-2583. 

Date:  May  29. 1989. 
Betty  Anne  FeiieU, 

Director,  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 

(FR  Doc.  89-13202  Filed  6-2-89:  6:45  am] 

MUJNO  COCK  MIO-OT-M 


Software  Sut>committaa  of  tt>a 
Computar  Systems  Tachnical 
Advlaory  Committae;  Partially  Closed 
Heating 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  June  21, 1989  at  9:00  a.m.,  Room 
1617F,  Herbert  C.  Hoover  Building,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  The  Software 
Subcommittee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  on  transferring  Data 
Encription  Standard  from  Office  of 
Munitions  Control  to  Commerce. 

4.  Discussion  on  the  controls  on  open 
systems  security. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 


extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  presented  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988. 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
202/377-2583. 

Date:  May  29. 1989. 
Betty  Anne  Ferrell, 

Director.  Technical  Support  Unit,  Office  of 
Technology  &  Policy  Analysis. 
[FR  Doc.  89-13197  Filed  6-2-89;  8:45  am] 

BILLING  COOE  SSKMrT-H 


Supercomputer  Suticommittee  of  ttie 
Coimputer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Supercomputer 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  June  21. 1989, 1:30  p.m..  Room 
1617F,  Herbert  C.  Hoover  Building,  14th 
Street  &  Constitution  Avenue,  NW., 
Washington.  DC.  The  Supercomputer 
Subcommittee  was  formed  with  the  goal 
of  making  recommendations  to  the 
Department  licensing  issues  with 
respect  to  supercomputers. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Presentation  by  the  Thinking 
Machines  Corporation  on  advances  on 
supercomputer  technologies. 

4.  Demonstration  of  a  supercomputer 
by  Intel. 

The  entire  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  timt 
permits,  members  of  the  public  may 
present  oral  statements  to  the 


Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Lee  Ann  Carpenter  at 
202/377-2583. 

Dated:  May  29. 1989. 
Betty  Anne  Fenell. 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  6- Policy  Analysis. 
(FR  Doc.  89-13198  Filed  6-2-89:  8:45  am] 
MLUNO  CODE  3S10-OT-M 


Computer  Systems  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  June  22. 1989,  3:00  p.m.,  in  the 
Herbert  C.  Hoover  Building.  Room 
1617F.  14th  &  Constitution  Avenue.  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  apphcable  to  computer 
systems  or  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
m:3etings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  {a)(l)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  For  further 
information,  contact  Lee  Ann  Carpenter 
on  202/377-2583. 

Dated:  May  29. 1989. 
BeMy  Anne  Fenell, 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  &  Policy  A  nalysis. 
|FR  Doc.  89-13199  Filed  6-2-89:  8:45  am) 

MUING  CODE  3510-OT-M 
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Licensing  Procedures  and  Reguiationa 
SulKommittee  of  ttie  Computer 
Systems  Tectinlcal  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee,  will  be  held  June  22, 1989. 
9:00  a.m..  Room  1617,  Herbert  C.  Hooyer 
Building,  14th  Street  &  Constitution 
Avenue,  NW..  Washington.  DC.  The 
subcommittee  was  formed  to  review  the 
procedural  aspects  of  export  licensing 
and  recommend  areas  where 
improvements  can  be  made. 

Agenda: 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  a  new  chairperson. 

4.  Update  on  the  implementation  of 
the  People's  Republic  of  China 
Distribution  License  procedure. 

5.  Status  report  on  the  new  BXA  6031P 
Form. 

6.  Update  on  the  use  of  a  single  SED 
for  both  validated  license  and  general 
license  items. 

7.  Better  procedures  for  filing  the  SED. 
The  entire  meeting  will  be  open  to  the 

public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Lee  Ann  Carpenter  at 
202/377-2583. 

Date:  May  29, 1989. 
Betty  Anne  Feirell, 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  &  Policy  Analysis. 
(FR  Doc.  89-13200  Filed  6-2-89:  8:45  am] 

BILUNO  COOC  3S10-OT-II 


Hardware  Sul}committee  of  ttie 
Computer  Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  June  22, 1989, 11:00  a.m..  Room 
1617F,  Herbert  C.  Hoover  Building,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Hardware 
Subcommittee  was  formed  to  study 
computer  hardware  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  nation  il  security. 


Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  of  the  controls  on  array 
transform  processors. 

4.  Discussion  on  the  controls  on 
graphics  workstations. 

5.  Update  on  the  Office  of  Foreign 
Availability's  PC/AT  finding. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes,  call  Lee  Ann  Carpenter  at 
(202)  377-2583. 

Date:  May  29. 1989. 
Betty  Anne  Fenell, 

Director.  Technical  Advisory  Committee  Unit^ 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc.  89-13201  Filed  6-2-89;  8:45  am] 
BNJJNG  COOE  3S10-OT-« 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SutMnitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Application  Forms  Booklet,  Naval 
Reserve  Officers  Training  Corps 
Scholarship  Program;  NAVCRUTT 1131/ 
8;  and  OMB  Control  0703-0026. 

Type  of  Request-  Reinstatement. 

A  verage  Burden  Hours/Minutes  Per 
Response:  4  hours. 

Frequency  of  Response:  Situation. 

Number  of  Respondents:  12,000. 

Annual  Burden  Hours:  48.000. 

Annual  Responses:  12.000. 

Needs  and  Uses:  An  assessment  of  an 
applicant's  qualifications  for  a  NROTC 
scholarship  is  necessary  to  ensure  that 
the  Selection  Board  has  the  information 
needed  to  select  the  best  qualified 
candidates.  Collection  is  necessary  to 
have  information  from  teachers  and 
other  adults  on  the  applicant's  academic 
and/or  leadership  ability  and  eligibility 
for  a  NROTC  scholarship. 
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Affected  Public:  Individuals  or 
households;  High  school  administrators 
or  teachers. 

Frequency:  Annually. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  beneHt. 

OMB  Desk  Officer  Dr.  ].  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr. ).  Timothy  Sprehe  at  OfTice  of 
Management  and  Budget.  Desk  O^icer. 
Room  3235,  New  Executive  OfHce 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 
L^.  Bynum.  *, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

May  3a  1960. 

tFR  Doc  80-13188  Filed  6-2-89;  &-45  am) 

MLUNO  coot  SS10-01-M 


TIM  Joint  staff;  National  Daf ansa 
Univaraity  Tranaition  Planning 
Commlttaa  (Long  Committaa);  Maating 

AOCNCV:  Joint  Staff.  Department  of 
Defense. 


action:  Notice  of  Meeting. 


SUNNMARV:  The  Chairman.  Joint  Chiefs  of 
Staff,  has  scheduled  a  meeting  of  the 
Long  Committee. 

DATK  The  meeting  will  be  held  on  June 
28-29. 1989. 

ADORESa:  The  meeting  will  be  held  at 
the  Center  for  Naval  Analysis.  4401  Ford 
Avenue,  Alexandria.  Virginia. 

FOn  FUnTNCII  INFORMATION  CONTACT: 

Colonel  Tom  Berta  or  LtCol  Joe 
Shackelford,  Executive  Assistants,  Long 
Committee,  Park  Center  Complex,  Suite 
571.  4401  Ford  Avenue,  Alexandria,  VA 
22302.  To  reserve  space,  interested 
persons  should  phone  (703)  756-0616. 

SUPFLEMmTARV  MFONMATION:  The 

committee  will  be  examining  the 
desirability  and  feasibility  of 
establishing  a  National  Center  for 
Strategic  Studies.  The  meeting  is  open  to 
the  public,  but  the  limited  space 


available  for  observers  will  be  allocated 
on  a  first-come,  first-served  basis. 

Linda  M.  Bynum. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

May  aa  1989. 

[PR  Doc  89-13190  Hied  6-2-88;  8:45  am] 

MUMS  CODE  aSW-CI-* 

DafMirtmant  of  tha  Anny 

Availability  of  Changaa  to  Army 
Pamphlat  25-30  (DA  Pam  25-30), 
ConaoHdatad  Indax  of  Army 
Publicationa  and  Blank  Foima 

Acnow;  Notice. 

summary:  This  notice  is  to  inform  the 
public  and  U.S.  Government  Agencies 
other  than  the  Department  of  Defense  of 
the  availability  of  DA  PAM  25-30, 
Consolidated  Index  of  Army 
Publications  and  Blank  Forms.  The  DA 
Pam  and  its  updated  versions  may  be 
purchased  through  the  following 
organization: 
National  Technical  Information  Service 

(NTIS),  5295  Port  Royal  Road. 

Springfield,  Virginia  22161, 

Telephone— 703  487-4600. 

The  Army  Index  is  available  in 
microfiche  form  only. 

FOR  FURTHCR  INFORMATION  CONTACT 

Major  Peggy  Patterson,  Chief,  Inventory 
Management  Division,  United  States 
Army  Publishing  and  Printing  Command. 
Alexandria,  VA  22331.  Telephone  202- 
325-6297. 

John  O.  Roach.  II. 

Department  of  the  Army  Liaison  Officer  for 
the  Federal  Register 
[FR  Doc  88-13196  Filed  6-2-89;  8:45  am] 
MUMQCOOC  1710-W-ll 


Army  Scianca  Board;  Closad  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Aimy  Science 
Board  (ASB). 

Dates  of  meeting:  27-28  June  1989. 

Time:  1300-1700  hours.  27  June.  0800-1500 
hours.  28  June. 

Place:  St.  Louis.  Missouri. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Total  Quality  Management  will 
meet  for  a  tour  and  a  series  of  discussions 
with  the  US  Anny  Aviation  Systems 
Command  (AVSCOM)  and  the  McDonnell- 
Douglas  Corporation.  The  Subgroup  will 
discuss  the  AVSCOM  and  the  McDonnell- 
Douglas  corporate  approach  to  quality.  These 


meetings  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C.,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2.  subsection 
10(d].  The  classified  and  unclassified  matters 
and  proprietary  information  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  685-3039/7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-13228  Filed  6-2-89:  8:45  am] 

WLUNQ  COOC  3710-S-4I 


Army  Scianca  Board;  Opan  Maating 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  [fiiSB). 

Dates  of  meeting:  29-30  June  1989. 

Time:  0600-1700  hours  each  day. 

Place:  Fort  Rucker,  Alabama. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Human  Dimensions  in  Army 
Safety  will  conduct  its  next  meeting  at  Fort 
Rucker,  Alabama.  The  meeting  will  be  a 
working  meeting  to  prepare  the  initial  draft 
findings  for  the  study,  and  additional 
briefings  by  selected  U.S.  Army  Safety  Center 
personnel  may  be  given.  This  meeting  is  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046. 
Sally  A.  Wanier. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  89-13229  Filed  6-2-89;  8:45  amj 

BtUJNQ  CODE  3710-S-M 


Corpa  of  Enginaera,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Bayou  Lufourche- 
Laf ourche  Jump  Waterway,  Louiaiana, 
Study 

agency:  U.S.  Array  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent  to  prepare  a 

DEIS.  

SUMMARY:  This  study  will  investigate 
Federal  involvement  in  maintaining  the 
bar  and  entrance  channels  of  Bayou 
Lafourche,  Louisiana,  at  depths  greater 
than  those  currently  authorized. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  proposed  " 
project  can  be  answered  by  Mr.  Dale 


Geerdes.  (504)  862-1855.  and  questions 
concerning  the  DEIS  can  be  answered 
by  Mr.  Richard  Boe,  (504)  862-1505,  U.  S. 
Army  Corps  of  Engineers,  Planning 
Division  (CELMN-PD),  P.O.  Box  60267, 
New  Orleans,  Louisiana  70160-0267. 
SUPPtXMENTARY  INFORMATION:  1. 
Proposed  action:  The  existing  Federal 
responsibility  at  Bayou  Lafourche  from 
the  Gulf  of  Mexico  to  mile  13.2  is  a  12  by 
125-foot  channel.  The  channel  was 
authorized  by  the  River  and  Harbors 
Act  of  14  July  1960.  By  resolutions 
passed  by  the  Committee  on  Publifc 
Works  of  the  U.S.  Senate  on  21  February 
1972,  and  the  Committee  on  Public 
Works  of  the  U.S.  House  of 
Representatives  on  14  June  1972,  the 
Corps  of  Engineers  is  authorized  to 
conduct  a  study  to  determine  the 
feasibility  of  modifying  the  Bayou 
Lafourche-Lafourche  Jump  Waterway, 
Louisiana,  with  particular  reference  to 
providing  adequate  channel  dimensions 
to  meet  needs  of  existing  and  future 
navigation. 

In  1968  the  Greater  Lafourche  Port 
Commission  enlarged  the  portion  of  the 
channel  from  the  Gulf  of  Mexico  to  Port 
Fourchon  to  20  by  300  feet.  The  bar 
channel  and  jetty  reach  was  further 
enlarged  by  the  Port  Commission  to  30 
by  300  feet  in  1980.  The  Port  Commission 
has  requested  the  Corps  assume 
maintenance  of  the  channel  at  the 
enlarged  dimensions  and  investigate  the 
feasibility  of  further  channel 
enlargements. 

The  channel  provides  access  to  the 
Gulf  of  Mexico  for  vessels  engaged  in 
the  offshore  oil  and  gas  industry,  the 
Louisiana  Offshore  Oil  Port,  and  a  large 
commercial  fishing  industry. 

Alternatives.-  Project  alternatives  will 
address  FederM  involvement  in  the 
Bayou  Lafourche  channel  up  to  Port 
Fourchon.  The  feasibility  of  taking  over 
responsibility  of  the  channel  at 
dimensions  greater  than  those  currently 
authorized  will  be  investigated.  The 
drafts  and  other  dimensional 
requirements  of  vessels  using  the 
waterway  will  be  used  to  develop 
alternative  plans.  Under  the  no-action 
plan,  the  Corps  would  continue  to  be 
responsible  for  maintenance  of  the 
channel  at  the  authorized  dimensions  of 
12  by  125  feet. 

Scoping:  The  scoping  process  will 
include  distribution  of  a  scoping  input 
request  to  local,  state,  and  Federal 
agencies,  elected  officials,  local 
organizations,  local  news  media, 
affected  businesses,  and  segments  of  the 
public  who  may  have  an  interest  in  the 
project.  The  scoping  input  request  will 
invite  comments  on  project  alternatives 
and  other  significant  project  related 
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issues  to  be  used  in  the  planning 
process.  Comments  received  as  a  result 
of  the  scoping  input  request  will  be 
summarized  and  a  summary  will  be  sent 
to  all  respondents.  Discussion  of 
significant  issues  in  the  DEIS  will 
encompass  the  suggestions  contained  in 
the  replies  to  the  scoping  input  request. 
A  scoping  meeting  will  not  be  held 
unless  written  responses  indicate  a  need 
for  such  action. 

Significant  Issues:  The  DEIS  will 
analyze  significant  issues  concerning  the 
proposed  project  such  as  effects  to  the 
offshore  oil  and  gas  industry,  the 
Louisiana  Offshore  Oil  Port,  commercial 
fishing  industry,  endangered  and 
threatened  species,  wildlife  and  fishery 
resources,  marsh  lands,  oyster  beds,  and 
cultural  and  recreational  resources. 

Environmental  Consultation  and 
Review:  The  U.S.  Fish  and  Wildlife 
Service  will  provide  a  Coordination  Act 
Report.  The  Corps  will  work  with  state 
and  Federal  agencies  in  attempts  to 
minimize  environmental  impacts  while 
using  dredge  material  to  rebuild  marsh 
and  nourish  beaches. 

Completion  Date:  The  DEIS  is 
scheduled  to  be  available  to  the  public 
in  April  1990. 

Dated:  May  18. 1989. 
Richard  V.  Gorskl, 

Colonel,  U.S.  Army,  District  Engineer. 
[FR  Doc.  89-13232  Filed  6-2-89;  8:45  am) 

BIUMG  CODE  3710-««-«i 


DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Research 

Energy  Research  Advisory  Board; 
Cold  Fusion  Panel 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Cold  Fusion  Panel  of  the  Energy 
Research  Advisory  Board  (ERAB). 

Date  &  Time:  June  22, 1989,  8:30  a.ni.-5:00 
p.m. 

Place:  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Room  4A-110, 
Washington,  DC  20585. 

Contact:  William  L  Woodard.  Department 
of  Energy.  Office  of  Energy  Research,  1000 
Independence  Avenue,  SW..  Washington,  DC 
20585.  (202)  586-5767. 

Purpose  of  the  Parent  Board:  To  advise  the 
Department  of  Energy  (DOE)  on  the  overall 
research  and  development  conducted  in  DOE 
and  to  provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  Panel:  The  purpose  of  the 
Panel  is  to  review  the  experiments  and  theory 
of  the  recent  work  on  cold  fusion;  identify 
research  that  should  be  undertaken  to 
determine,  if  possible,  what  physical, 
chemical,  or  other  processes  may  be 
involved;  and  identify  what  R&D  direction 
DOE  should  pursue  to  fully  understand  these 


phenomena  and  develop  the  information  that 
could  lead  to  Iheir  practical  application. 

Tentative  Agenda:  The  specific  agenda 
items  are  subject  to  last  minute  changes. 
Visitors  planning  to  attend  for  a  specific  topic 
should  confirm  the  time  prior  to  and  during 
the  date  of  the  meeting. 

Agenda 

•  Administrative  Items 

•  Report  on  Los  Alamos  National  Laboratory 
Cold  Fusion  Workshop 

•  Status  of  Cold  Fusion  Research 

•  Future  Panel  Schedule 

•  Discussion  of  Interim  Draft  Report 

•  Public  Comment  (10  minute  rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Panel  either  before  or  after  the 
meeting.  Members  of  the  Public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  William  Woodard  at  the 
address  or  telephone  number  listed  at)ove. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonble  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairmen  of  the  Panel  are 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  the  Meeting:  Available  for 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE-190. 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington.  IJC.  between  9:00 
a.m.  and  4K)0  p.m..  Monday  through  Friday, 
except  Federal  Holidays. 

Issued  at  Washington,  DC,  on  May  30, 1989. 
|.  Robert  Franklin, 

Depaty  Advisory  Committee  Management 

Officer 

(FR  Doc.  89-13285  Filed  6-2-89;  8:45  am| 

BUUNG  CODE  t45l>-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP89-1461-000  et  aL] 

Southern  Natural  Gas  Co.  et  al^ 
Natural  Gas  Certificate  Filings 

May  28, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

(Docket  No.  CP89-1461-0t»J 

Take  notice  that  on  May  22. 1989, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP89- 
1461-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  gas  on  an 
interruptible  basis  for  BP  Gas  Inc.  (BP) 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP88-316-000 
under  Section  7  of  the  Natural  Gas  Act. 
all  as  more  fully  set  forth  in  the  request 
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on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  would  perform  the  proposed 
transportation  service  for  BP.  a 
marketer,  pursuant  to  a  service 
agreement  dated  March  17. 1988.  under 
Southern's  Rate  Schedule  IT.The 
service  agreement  is  for  a  primary  term 
of  one  month  with  successive  terms  of 
one  month  thereafter  unless  cancelled 
by  either  party.  The  service  agreement 
provides  for  a  maximum  quantity  of 
50,000  MMBtu  of  gas  on  a  peak  day  but 
BP  anticipates  requesting  41,095  MMBtu 
of  gas  on  an  average  day.  and 
accordingly,  15.000,000  MMBtu  of  gas  on 
an  annual  basis.  Southern  proposes  to 
receive  the  gas  at  various  receipt  points 
in  Offshore  Texas.  Offshore  Louisiana, 
Texas,  Louisiana,  Mississippi  and 
Alabama  for  delivery  to  a  delivery  point 
in  Georgia.  Southern  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

Southern  gommenced  transportation 
of  natural  gas  for  BP  on  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3039 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  2a4,223(a)(l]  of  the  Commission's 
Regulations.  Southern  proposes  to 
continue  this  transportation  service  in 
accordance  with  the  provisions  of 
S  S  284.221  and  284.223(b)  of  the 
Commission's  Regulations 

Comment  date:  July  10, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

2.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

(Docket  No.  CP89-1433-0001 

Take  notice  that  on  May  18, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern)  filed 
in  Docket  No.  CP89-1433-000  a  request 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP86-435-O00  on  behalf  of 
Arco  Oil  &  Gas  Company  (Arco),  a 
producer,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  indicates  that  service 
commenced  April  11, 1989,  and  the 
volumes  transported  to  be  75,000  MMBtu 
per  day  on  a  peak  day,  56,250  MMBtu  on 
an  average  day  and  27,375,000  MMBtu 
on  an  annual  basis  for  Arco. 

Northern  states  that  no  construction 
of  facilities  will  be  required. 
••  Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Panhandle  Eastern  Pipe  Line 
Company 

[Doclcet  No.  CP8e-145O-000] 

Take  notice  that  on  May  19. 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  Box  1642, 
Houston,  Texas  77251-1642.  filed  in 
Docket  No.  CP89-1 450-000,  a  request 
pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  the  City  of  Bushnell  (Bushnell), 
a  shipper  and  local  distribution 
company  of  natural  gas,  under  its 
blanket  authorization  issued  in  Docket 
No.  CP86-58&-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Conmiission  and  open  to  public 
inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  Bushnell,  pursuant  to  a 
transportation  service  agreement  dated 
April  1, 1989.  The  transportation 
agreement  is  effective  for  a  primary 
term  of  ten  years  from  the  initial  date  of 
service  and  thereafter  until  terminated 
by  either  party  upon  at  least  six  months 
prior  notice.  Panhandle  proposes  to 
transport  2,012  Dekatherms  (Dth)  of 
natural  gas  on  a  peak  and  average  day, 
and  on  an  annual  basis  734,380  Dth  of 
natural  gas  for  Bushnell.  Panhandle 
proposes  to  receive  the  subject  gas  from 
Arkla  and  Transok  in  Custer  County, 
Oklahoma  and  Oklahoma  Natural  Gas 
Company  in  Dewey  County,  Oklahoma. 
Panhandle  will  then  transport  and 
redeliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  the  City  of 
Bushnell  in  Fulton  County,  Illinois.  No 
new  facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  9284.223(a)(1) 
of  the  Commission's  Regulations. 
Panhandle  commenced  such  self- 
implementing  service  on  April  1, 1989.  as 
reported  in  Docket  No.  ST89-3175-O00. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-1458-000) 

Take  notice  that  on  May  19, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1458-000 
a  request  pursuant  to  99 157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 


lA)utex  Energy,  Inc.  (Loutex).  a  producer 
and  marketer  of  natural  gas.  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-6-^XX)  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Loutex  from  a  point  of  receipt  located  in 
offshore  Louisiana  to  a  point  of  delivery 
located  in  offshore  Louisiana. 

United  further  states  that  the  " 

maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Loutex  would  be  12,360 
MMBtu  equivalent.  12,360  MMBtu 
equivalent  and  4,511.400  MMBtu 
equivalent  of  natural  gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST89-3415.  filed  with  the  Conunission 
on  May  8. 1989,  it  reported  that 
transportation  service  for  Loutex  had 
begun  under  the  120-day  automatic 
authorization  provisions  of  9  284.223(a). 

Comment  date:  July  10. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-14«M)00) 

Take  notice  that  on  May  19, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-1460-000  a  request  pursuant  to 
99 157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  GasAct  for  authorization  to 
transport  gas  on  an  interruptible  basis 
for  Catamount  Natural  Gas  Inc. 
(Catamount)  under  its  blanket  certificate 
issued  in  Docket  No.  CP-328-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Transco  states  that  it  would  receive 
the  gas  for  Catamount  at  various 
existing  points  of  receipt  in  Mississippi. 
Pennsylvania,  offshore  Louisiana. 
Louisiana,  offshore  Texas  and  Texas, 
and  would  redeliver  the  gas  at  various 
existing  deUvery  points  located  in  New 
York. 

Transco  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Catamount  would  be  150,000  dt 
equivalent  of  natural  gas,  100,000  dt 
equivalent  of  natural  gas  and  36,500,000 
dt  equivalent  of  natural  gas, 
respectively. 

Transco  indicates  that  in  a  filing  made 
with  the  Commission  in  Docket  No. 
ST89-33g3,  it  reported  that 


transportation  service  for  Catamount 
commenced  on  April  13. 1989  under  the 
120-day  automatic  authorization 
provisions  of  f  284.223(a). 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhancfle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8e-1489-000) 

Take  notice  that  on  May  22. 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1469-000  a  request  pursuant  to 
9 157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Mountain  Industrial  Gas  Company 
(Mountain),  a  marketer  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP8ft-585-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  die 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  2.000  dekatherms  of 
natural  gas  per  day  for  Mountain  from 
receipt  points  located  in  Colorado, 
Illinois.  Kansas.  Michigan,  Ohio, 
Oklahoma  and  Texas,  to  Robert  W. 
Davis  in  Morton  County,  Kansas. 
Panhandle  Anticipates  transporting,  on 
an  average  day  400  dekatherms  and  an 
annual  volume  of  146.000  dekatherms. 

Panhandle  states  that  the 
transportation  of  natural  gas  for 
Mountain  commenced  April,  1989.  as 
reported  in  Docket  No.  ST89-3294-000. 
for  a  120-day  period  pursuant  to 
9  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Panhandle  in  Docket  No. 
CP86-585-000. 

Comment  date:  July  10. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Company 

(Doclcet  No.  CP8&-1472-000] 

Take  notice  that  on  May  22. 1989, 
Southern  Natural  Gas  Company 
(Southern).  First  National,  Soudiem 
Natural  Building.  Birmingham.  Alabama 
35203,  filed  in  Docket  No.  CP89-1472-000 
a  request  pursuant  to  99  157.205  and 
264.223  of  the  Comissions  Regulations 
under  the  Natural  Gas  Act.  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-316-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
Citizens  Gas  Supply  Corporation 
(Citizens)  all  as  more  fully  set  forth  in 
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the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport  up  to  a 
maximum  daily  quantity  of  35,000 
MMBtu  on  a  peak  day,  34.520  MMBtu  on 
an  average  day  and  an  annual  volume  of 
12.600.000  MMBtu  for  Citizens. 

Southern  explains  that  service 
commenced  April  1. 1989.  under 
9  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3047-000. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Pargraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CPl»-1479-000| 

Take  notice  that  on  May  22. 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  Box  1642. 
Houston.  Texas  77251-1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1479-000,  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  io 
transport  natural  gas  on  behalf  of  the 
City  of  Clarence  (Clarence),  a  shipper 
and  local  distribution  company  of 
natural  gas,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-585-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  Clarence,  pursuant  to  a 
transportation  service  agreement  dated 
April  1. 1989.  The  transportation 
agreement  is  effective  for  a  primary 
term  of  ten  years  from  the  initial  date  of 
service  and  thereafter  until  terminated 
by  either  party  upon  at  least  six  months 
prior  notice.  Panhandle  proposes  to 
transport  262  Dekatherms  (Dth)  of 
natural  gas  on  a  peak  day;  88  Dth  on  an 
average  day:  and  on  an  aimual  basis 
32.120  Dth  of  natural  gas  for  Garence. 
Panhandle  proposes  to  receive  the 
subject  gas  from  Arkla  and  Transok  in 
Custer  County.  Oklahoma  and 
Oklahoma  Natural  Gas  Company  in 
Dewey  County,  Oklahoma.  Panhandle 
will  then  transport  and  redeliver  the  gas, 
less  fuel  used  and  unaccounted  for  line 
loss,  to  the  City  of  Clarence  in  Audrain 
County,  Missouri.  No  new  facihties  are 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  pcrfonned 
pursuant  to  the  120-day  self       ^ 
implementing  provision  of 
9  284.223(a)(1)  of  the  Commission's 


Regulations.  Panhandle  commenced 
such  self-implementing  service  on  April 
1. 1980.  as  reported  in  Docket  No.  STa9- 
3111-000. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  npe  Line 
Company 

[Docket  No.  CTC3-1481-000) 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  164Z  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1481-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  Amgas,  Inc. 
(Amgas  or  Shipper),  a  shipper  and 
marketer  of  natural  gas.  imder 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Panhandle  requests  authority  to 
transport  up  to  150  dt  equivalent  of 
natural  gas  per  day  on  an  interruptible 
basis  on  behalf  of  Amgas  pursuant  to  a 
transportation  agreement  dated  March 
20. 1989,  between  Panhandle  and 
Amgas.  It  is  stated  that  the 
transportation  agreement  provides  for 
Panhandle  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Colorado,  Illinois.  Kansas.  Michigan. 
Ohio,  Oklahoma,  Texas,  and  Wyoming. 
It  is  stated  that  Panhandle  will  then 
transport  and  redeUver  the  subject  gas, 
less  fuel  used  and  unaccounted  for  line 
loss,  to  CILCO— Peoria  #1  &  #2  in 
Tazewell  County,  Illinois.  Panhandle 
states  that  the  shipper's  estimated 
average  daily  and  annual  quantities 
would  be  75  dt  equivalent  of  natural  gas 
per  day  and  27,375  dt  equivalent  of 
natural  gaS,  respectively.  It  is  stated  that 
the  transportation  chaise  for  this  service 
is  based  upon  Panhandle's  currently 
effective  Rate  Schedule  PT.  Panhandle 
further  states  that  service  under  the  120- 
day  automatic  provisions  of  9  284.223(a) 
of  the  Commission's  Regulations 
commenced  on  April  1, 1969,  as  reported 
in  Docket  No.  ST88-3293. 

Comment  date:  July  10, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Panhandle  Eastern  Pipe  Line 
Company 

[Pocket  No.  CP8»-14KMnoj 

Take  notice  that  on  May  22. 1989, 
Panhandle  Eastern  Pipe  Line  Company 
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(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP8»-14a:M)00  a  request  pursuant  to 

8  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223]  for  authority  to  provide 
interruptible  transportation  service  for 
Conoco,  Inc.  (Conoco)  a  producer  and 
shipper  of  natural  gas.  under 
Panhandle's  blanket  transportation 
certificate  authority  issued  November 
20. 1987.  in  Docket  No.  CP86-585-000,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Panhandle  states  it  will  receive  the 
gas  at  various  existing  points  on  its 
system  in  the  states  of  Texas,     ^ 
Oklahoma,  Kansas,  Colorado  and 
Illinois  and  deliver  the  gas  for  the 
account  of  Conoco  to  Columbia  Gas- 
Ma  umee  in  Lucas  County,  Ohio. 

Panhandle  proposes  to  transport  up  to 
1,500  dt  of  gas  per  peak  day  and 
approximately  500  dt  and  182,500  dt  of 
gas  per  average  day  and  annually, 
respectively.  Panhandle  states  that  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  9284.223(a)  of  the 
Commission's  Regulations  on  April  1, 
1989,  pursuant  to  a  transportation 
agreement  dated  January  24, 1989. 
Panhandle  notified  the  Commission  of 
the  commencement  of  the  transportation 
service  in  Docket  No.  ST89-3291-O00. 

Comment  date:  July  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP88-1485-000) 

Take  notice  that  on  May  22. 1989, 
Panhandle  Eastern  Pipe  Line  Company, 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1485-000  a  request  pursuant  to 

9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Seagull  Marketing  Services,  Inc. 
(Seagull),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-585-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  Seagull,  a  shipper  and 
marketer  of  natural  gas,  pursuant  to  a 
transportation  agreement  Rate  Schedule 
PT  dated  February  13, 1989  (Contract 
No.  P-PLT-2631).  The  term  of  the 
transportation  agreement  is  for  a 


primary  term  of  one  month  from  the 
initial  date  for  service,  and  shall 
continue  in  effect  month-to-month 
thereafter  until  terminated  by  either 
party  upon  at  least  30  days'  prior  notice 
to  the  other  party.  Panhandle  proposes 
to  transport  on  a  peak  day  up  to  100,000 
dekatherm  equivalent:  on  an  average 
day  up  to  50,000  dekatherm  equivalent; 
and  on  an  annual  basis  18,250,000 
dekatherm  equivalent  of  natural  gas  for 
Seagull.  Panhandle  proposes  to  receive 
the  subject  gas  from  various  existing 
points  of  receipt  on  its  system.  The 
volumes  would  be  transported  and 
redelivered  less  fuel  used  and 
unaccounted  for  line  loss  to  Union  Gas 
Limited  in  WayneCounty,  Michigan. 
Panhandle  proposes  to  charge  the  then 
effective,  applicable  rates  and  charges 
under  its  PT  rate  schedule.  Panhandle 
avers  that  no  new  facilities  nor 
expansion  of  existing  facilities  are 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  periTormed 
pursuant  to  the  120-day  self- 
implementing  provision  of  9  284.223(a)(1) 
of  the  Commission's  Regulations. 
Panhandle  commenced  such  self- 
implementing  service  on  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3289-000. 

Comment  date:  July  10. 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP89-1492-000| 

Take  notice  that  on  May  23, 1989 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1492-O00  a  request  pursuant  to 
9  9 157.205  and  284.223  of  the 
Commission's  Regiilations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  the  Village  of 
Stonington  (Stonington),  a  shipper  and 
marketer  of  natural  gas.  pursuant  to 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  and  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  1,026  Dt.  per 
day  on  an  interruptible  basis  on  behalf 
of  Stonington  pursuant  to  a 
Transportation  Agreement  dated  April 
1, 1989  between  Panhandle  and 
Stonington  (Transportation  Agreement). 
The  Transportation  Agreement  provides 
for  Panhandle  to  receive  gas  from  Arkla 
and  Transok  in  Custer  County, 
Oklahoma  and  Oklahoma  Natural  Gas 


Company  in  Dewey  County,  Oklahoma. 
Panhandle  will  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  the  Village 
of  Stonington  in  Christian  County. 
Illinois. 

Shipper  states  that  the  estimated  daily 
and  estimated  annual  quantities  would 
be  1.086  Dt.  and  396,390  Dt.. 
respectively.  Service  under  9  284.223(a) 
commenced  on  April  1, 1989,  as  reported 
in  Docket  No.  ST89-3173-000. 

Comment  date:  July  10. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (IB  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  89-13257  Filed  6-2-89:  8:45  am) 

MLUNQ  COOE  •717-01-«l 


IProiect  No.  10405-006  Oregon] 

Craig  W.  Scott;  Surrender  of 
Preliminary  Permit 

May  30. 1989 

Take  notice  that  Craig  W.  Scott. 
Permittee  for  the  South  Fork  Water 
Power  Project  No.  10405,  has  requested 
that  its  preliminary  permit  be 
terminattd.  The  preliminary  permit  for 
Project  No.  10405  was  issued  September 
16. 1988,  and  would  have  expired  August 
31, 1991.  The  project  would  have  been 
located  on  Hemaloose  Creek  and  the 
South  Fork  of  the  Clackamas  River 
within  the  Mt.  Hood  National  Forest  in 
Clackamas  County,  Oregon. 

The  Permittee  filed  the  request  on 
May  8, 1989,  and  the  preliminary  permit 
for  Project  No.  10405  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
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case  the  permit  shall  remain  in  effect 

through  the  first  business  day  following 

that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  Part  4,  may  be  filed  on 

the  next  business  day. 

Lois  D.  Casbell. 

Secretary. 

(FR  Doc.  89-13258  Filed  8-2-89;  8:45  am) 

BILUNQ  COOC  6717-01-M 


[Docket  No*.  RPM-44-000,  et  al) 

El  Paao  Natural  Gas  Co.;  Informal 
Settlement  Conference 

May  3a  1989. 

In  the  matter  orRP85-58-017,  RP88-202- 
000,  RP88-18S-000.  RP88-t84-000,  CP8fr-134- 
000.  CP88-335-000,  CP88-332-fl00,  CP88-a03- 
000,  CP87-55a-000,  C187-29O-000,  TM8»-1- 
33-000.  TQ89-1-33-000,  TA88-1-33-000. 
TA88-3-33-000.  TA85-1-33-004,  and  TA85-1- 
33-009' 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-referenced  proceedings  on 
June  13, 1969  at  10:00  a.m.  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  parties  and  the  Commission  Staff 
are  invited  to  attend  the  informal 
settlement  conference.  Persons  wishing 
to  t>ecome  parties  must  move  to 
intervene  pursuant  to  the  Commission's 
RegulaUons  (18  CFR  385.214  (1985))  and 
have  their  motion  granted. 

For  additional  information  contact 
Cynthia  A.  Govan  (202)  357-5330  or 
Rebecca  S.  Haney  (202)  357^8461. 
LoU  D.  CcsImH, 
Secvtary. 
[FR  Doc.  89-13259  Filed  6-2-89:  8:45  am] 

BILUNG  CODE  •717-«t-«l 


(Docket  No.  CP89-1500-000] 

Transcontinental  Gas  Pipe  Line  Corp; 
Request  Under  Blanket  Autttorization 

May  30,  1989. 

Take  notice  that  on  May  24, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-'i  500-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Catamount  Natural  Gas,  Inc. 
(Catamount),  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 


'  All  of  the  atwjve-referenced  proceedings  have 
not  been  consolidaled  for  purposes  of  hearing  or 
decitioo.  Settlement  discussions  may.  however, 
addreaa  issues  raised  in  each  of  these  proceeding*. 


328-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transco  states  that  pursuant  to 
service  agreement  dated  March  1, 1989. 
under  its  Rate  Schedule  IT,  it  proposes 
to  transport  up  to  3.067,600  dekatherms 
(dt)  per  day  equivalent  of  natural  gas  for 
Catamount.  Transco  states  that  it  would 
transport  the  gas  from  various  existing 
receipt  points  in  Mississippi, 
Pennsylvania,  onshore  and  offshore 
Louisiana,  and  onshore  and  offshore 
Texas,  and  would  deliver  the  gas  at 
various  existing  delivery  points  in 
Viipnia,  Pennsylvania,  Maryland, 
Georgia.  New  Jersey.  Alabama,  North 
Carolina,  New  York,  onshore  Texas  and 
onshore  Louisiana. 

Transco  advises  that  service  under 
9284.223(a)  commenced  April  1. 1989,  as 
reported  in  docket  No.  ST89-31 16-000. 
Transco  further  advises  that  it  would 
transport  50,000  dt  on  an  average  day 
and  18,250,000  dt  annually. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214}  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
GUng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Caahell, 
Secretary. 
(FR  Doc  89-13280  Filed  6-2-89:  a45  am] 

BILLING  COOC  «717-Ot-a 


[Docket  No.  CP«9-1473-000] 

Transwestem  Pipeline  Co^  Request 
Under  Blanket  Auttu>rtzation 

May  30. 1989. 

Take  notice  that  on  May  22. 1989, 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street.  P.O. 
Box  1188.  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP89-1473-000  a 
request  pursuant  to  §5  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Yates  Petroleum 


Corporation  (Yates)  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
133-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission. 

Transwestem  states  that  it  proposes 
to  transport  up  to  100.000  MMBtu  of 
natural  gas  for  Yates  on  a  peak  day, 
75,0(X)  MMBtu  on  an  average  day.  and 
36.500.000  MMBtu  annually,  under  Rate 
Schedule  ITS-I.  This  service  was 
reported  to  the  Commission  in  Docket 
No.  ST89-3408-000.  Transwestem 
further  states  that  construction  of 
facilities  will  be  required  to  provide  the 
proposed  service. 

Any  person  or  the  Commissions  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  interevene  or  notice 
of  intervention  and  pursuant  to  9  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasfaeU. 
Secretary. 
|FR  Doc.  89-13261  Filed  6-2-89.  8:45  am| 

BHJJNG  CODE  67t7-0MI 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  March 
31  Through  April  7, 1989 

During  the  Week  of  March  31  through 
April  7, 1989,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  an  aggrieved  person  of  actu;tl 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
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of  Hearings  and  Appeals.  Department  of 

Energy.  Washington.  DC  20585. 

May  23. 1989. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Mw.  31  ttwough  Apr.  7. 1969] 


Apr  3.  1969. 


Do 


Apr  6,1969. 


Apr  7.  1969. 


Name  ar>d  location  ol  applicant 


Farn*iglon  Qas  Company.  Inc.  Farmington.  NH 


Salomon,  Inc.,  Washington,  DC.. 


Schenectady  Gazette,  Washington.  DC..„ 


VMHwn  G.  Uoyd.  Cincinnati.  ONo KFA-0275 


Case  No. 


KEE-0175 


KRO-0720 


KRA-0274 


Type  ol  submission 


Exception  to  the  reporting  requirements.  If  granted  Farmington 
Gas  Co..  Inc.  wouU  no  longer  be  required  to  file  Form  E1A- 
7828  "ReseNer/RetaHer's  Monthly  Petroleum  Products  Sales 
Report". 

Motion  lor  Discovery.  If  granted:  Discovery  would  be  granted  to 
Salomon,  Inc.  in  connection  wnth  the  Statement  of  Ot)|ections 
submitted  by  the  firm  in  response  to  a  Proposed  RemedW 
Order  (Case  No  KRO-0720). 

Appeal  of  an  Information  Request  Denial.  H  granted  The  March  1, 
1989  Freedom  of  Information  Request  Denial  issued  by  the 
Office  of  Naval  Reactors  would  be  rescinded  and  the  Schenec- 
tady Gazette  would  receive  access  to  12  documents  related  to 
activites  at  the  Knolls  Atomic  Power  Laboratory. 

Appeal  of  an  Information  request  denial.  If  granted  The  March  29, 
1989  Freedom  of  Information  Request  Denial  issued  by  the  Oak 
Ridge  Operations  Office  wouM  be  rescinded  and  WiHiam  G. 
Lk>yd  woukl  receive  access  to  documents  relating  to  a  recent 
seoirity  dearaiKe  investigation. 


Refund  Appucations  Received 


Data 
roc#fvwS 

NMTieofrakind 

proo9odNiQ/ nsnw  ol 

Case  No. 

refund  applicalion 

03/31/89 

Cnide  01  Refund 

RF272- 

thnjt)4/7/ 

Applications 

75424 

89. 

Received 

thru 

RF272- 

75435 

03/31/89 

Muphy  OH  Refund 

RF309-1158 

thni04/7/ 

Applicalions 

thnj 

89 

Received. 

RF309- 
1288 

3/31/88 

AUanlic  Richfield 

RF304-82ei 

thnj04/7/ 

Applicationa 

thru 

89 

Received 

RF304- 
8349 

03/31/89 

Exxon  Refund 

RF307-9726 

thru  04/7/ 

Applications 

thru 

89. 

Received 

RF307- 
9793 

03/31/89 

Shea  Refund 

RF315-5018 

thni04/7/ 

Appicationa 

thni 

89. 

Received 

RF315- 
5137 

rtalTW  Off  vKXfi 

Case  No. 

Received 

Gerald  Zhnmerman 

Emmatl  E*o« 

RC272-43 
RC272-44 
RC272-45 

04/06/89 
04/06/69 

Omaha  Trarwt 
Authority. 

04/06/89 

Name  of  Arm 

Case  No 

Received 

Highway  Transport 

Incorporated 
Diversified  Properties, 

Incorporated 
Johnson's  Pine  HM's 

GuH. 

Flofida  Center  GuH 

Myers  Crown 

RF306-4 

RF300-10771 

RF300-10772 

RF300-10773 

RF313-116 

RF313-117 

RC272-42 
RF307-9734 

RF313.-119 

RF300-10775 

RF300-10774 

10/19/88 

04/03/89 

04/03/89 

04/03/89 
04/03/89 

David  Darrah  Expy 

Crown  S/S. 
James  W.  Tate- 

04/04/89 
04/04/89 

Roe's  Crown  Service 
Station. 

Gibson's  Crown,  Inc 

Doacon  HiH  Gulf  

04/05/89 

04/05/89 
04/05/89 

Blair's  Gulf «  Repair 
Service 

04/05/89 
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iMuance  of  Decisions  and  Oirders 
During  the  Week  of  January  30 
Througti  February  3, 1989 

During  the  week  of  January  30  through 
February  3, 1989,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Petition  for  Special  Redress 

Kenneth  Walker,  2/2/89.  KEG-0037 

Kenneth  Walker  filed  a  Petition  for 
Special  Redress  with  the  DOE  in  which 
he  asked  that  the  Office  of  Hearings  and 
Appeals  (OHA)  be  disqualified  from 
further  consideration  of  a  Proposed 
Remedial  Order  that  had  been  issued 
jointly  to  him  and  the  Southwestern 
States  Marketing  Corporation.  The 
Petition  alleged  bias  on  the  pari  of  OHA 
because,  in  an  interlocutory  order  OHA 
had  issued  in  the  enforcement 
proceeding,  it  had  included  a  reference 
to  an  irrelevant  criminal  conviction.  The 


DOE  noted  that  Petitions  for  Special 
Redress  are  intended  to  be  used  to 
obtain  extraordinary  relief.  The 
regulations  require  that  a  Petition  be 
demissed  if  there  is  a  more  appropriate 
proceeding  by  which  the  requested  relief 
may  be  obtained.  The  DOE  found  that 
Walker  could  obtain  review  of  his  bias 
allegations  in  the  enforcement 
proceeding  itself  and  in  subsequent 
review  by  the  Federal  Energy  Reulatory 
Commission.  The  DOE  also  found  that 
there  was  no  actual  evidence  of  bias. 
Accordingly,  the  Petition  was  dismissed. 

Implementation  of  Special  Refund 
Procedures 

Amorient  Petroleum  Company, 

California,  Salomon,  Inc.,  Coral 
Petroleum.  Inc.,  International  Crude 
Corporation,  Conoco,  Inc..  2/3/89. 
KEF-0101,  KEF-0109.  KEF-0114, 
KEF-0115.  KFX-O027 
The  DOE  issued  a  final  Decision  and 
Order  establishing  procedures  to 
distribute  $29,300,785,  plus  accrued 
interest,  obtained  from  Amorient 
Petroleum  Company,  California, 
Salomon.  Inc.,  Coral  Petroleum,  Inc., 
International  Crude  Corporation,  and 
Conoco,  Inc.  The  DOE  has  determined  to 
distribute  these  funds  in  accordance 
with  the  DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1986).  In  making  this  determination,  the 
DOE  rejected  the  comments  filed  by 
Philip  P.  Kalodner  concerning  the 
sufficiency  of  the  20  percent  set-aside 
for  injured  claimants.  As  the  Decision 
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and  Order  indicates.  Applications  for 
Refund  may  now  be  filed  by  injured 
purchases  of  refined  petroleum 
products.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Decision  and  Order. 

Lone  Star  Oil  and  Chemical  Company. 

Holly  Corporation,  1/31/89,  KEF- 

0106.  KEF-0113 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $1,950,756.18  (pous  accrued  interest) 
received  pursuant  to  the  DOE's 
settlement  agreements  with  Lone  Star 
Oil  and  Chemical  Corporation  and  the 
Holly  Corporation.  The  DOE  determined 
that  the  consent  order  funds  should  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986).  The  specific  information  to  be 
included  in  Applications  for  Refund  is 
set  forih  in  the  Decision. 

Refund  Applications 

A.N.  Pierson,  Inc.,  2/2/89,  RF272-26244 

The  DOE  approved  an  Application  for 
Refund  filed  in  the  crude  oil  overcharge 
refund  proceeding  by  A.N.  Pierson.  Inc., 
an  end-user  of  refined  petroleum 
products.  The  refund  granted  to  Pierson 
is  $2,895. 

Aminoil  U.S.A.,  Inc./ Avon  LP  Gas  Co.. 
et  al.,  2/3/89.  RF139-13.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Motions  for  Reconsideration 
filed  by  29  claimants  in  the  Aminoil 
U.S.A.,  Inc.  special  refund  proceeding. 
The  firms  submitted  information  which 
indicated  that  they  did  not  receive  their 
full  shares  of  accrued  interest  in  their 
initial  refund  decisions.  After  examining 
the  firms'  applications  and  supporting 
documentation,  the  DOE  concluded  that 
the  firms  should  receive  refunds  totaling 
$231,716  in  interest. 

Aminoil  U.S.A..  Inc./Burling  Sales 
Association  Inc.,  et  al,  2/3/89, 
RF139-42,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Motions  for 
Reconsideration  filed  in  the  Aminoil 
U.S.A.,  Inc.  special  refund  proceeding. 
The  DOE  found  that  (i)  the  original 
applications,  which  had  been  previously 
denied,  were  filed  over  three  years  after 
the  deadline  established  in  the  Aminoil 
proceeding,  (ii)  the  Motions  for 
Reconsideration  failed  to  show  good 
cause  for  reconsidering  the  original 
denials,  and  (iii)  accepting  these  late 
claims  would  prejudice  the  status  of 
other  timely-filed,  pending  applications. 
Under  these  circumstances,  and  because 
the  proceeding  is  approaching 
completion,  the  Motions  were  denied. 


Aminoil  U.S.A.,  Inc./King  Gas 
Company.  Inc..  et  al..  2/3/89, 
RF139^46.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  sixteen  Motions  for 
Reconsideration  filed  in  the  Aminoil 
U.S.A.,  Inc.  special  refimd  proceeding. 
The  DOE  found  that  (i)  the  original 
applications,  which  had  previously  been 
denied,  were  filed  over  three  years  after 
the  deadline  established  in  the  Aminoil 
proceeding,  (ii)  the  Motions  for 
Reconsideration  were  filed  by  a 
representative  with  experience  before 
the  DOE  who  failed  to  show  good  cause 
for  reconsideration  of  the  original 
denials,  and  (iii)  accepting  these  late 
claims  would  prejudice  the  status  of 
other  timely-filed,  pending  applications. 
Under  these  circumstances,  and  because 
the  proceeding  is  approaching 
completion,  the  Motions  were  denied. 

Aminoil  U.S.A.,  Inc./Minnegasco.  Inc.. 
1/31/89.  RF139-205 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Aminoil  U.S.A..  Inc.  special 
refund  proceeding.  TTie  DOE  found  that 
(i)  the  application  was  filed  over  three 
and  one-half  years  after  the  deadline 
established  in  the  Aminoil  proceeding, 
(ii)  the  application  was  filed  by  a 
representative  with  experience  before 
the  DOE  who  failed  to  show  good  cause 
for  the  late  filing,  and  (iii)  the 
application  was  incomplete  upon  filing. 
Under  these  circumstances,  and  because 
the  proceeding  is  approaching 
completion,  the  application  was  denied. 

Aminoil  U.S.A..  Inc./Plymouth  LP  Gas. 
1/31/89.  RF139-126 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Plymouth  LP  Gas 
(Plymouth)  in  the  Aminoil  U.S.A..  Inc. 
(Aminoil)  special  refund  proceeding. 
Plymouth  was  unable  to  provide 
material  showing  injury  and  its 
submission  was  treated  in  a  small 
purchaser  claim  limited  to  $5,000  in 
principal.  After  examining  the 
application  and  supporting 
documentation,  the  DOE  determined 
that  Plymouth  should  receive  a  refund  of 
$5,000  plus  accrued  interest. 

Aminoil  U.S.A..  Inc./Walter  J.  Mornes, 
1/31/89.  RF139-172 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Walter  ].  Mornes 
(Momes)  in  the  Aminoil  U.S.A.,  Inc. 
(Aminoil)  special  refund  proceeding. 
Momes  showing  of  injury  established 
that  it  had  been  forced  to  absorb  $2,933 
of  Aminoil's  alleged  overcharges.  After 
examining  the  application  and 
supporting  documentation,  the  DOE 


determined  that  Momes  should  receive 
a  refund  of  $2,933  plus  accrued  interest. 

Atlantic  Richfield  Company /Millers 
Service  Center.  Nuss  ARCO 
Service.  Economy  Oil  Company,  1/ 
30/88.  RF304-138.  RF304-1730. 
RF304-1984 

The  DOE  issued  a  Decision  and  Order 
conceming  3  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
reseller/retailers  claiming  refunds  of 
less  than  $5,000  in  principal,  each 
applicant  is  presumed  to  have  been 
injured  by  AJRCO's  alleged  overcharges. 
After  examining  the  applications  and 
supporting  documentation,  the  DOE 
determined  that  the  firms  should  receive 
refunds  totaling  $12,487.  representing 
$9,799  in  principal  and  $2,688  in  interest. 

City  of  Atlanta.  2/3/89,  RF272-15956 

The  DOE  issued  a  Decision  and  Order 
conceming  an  Application  for  Refund 
that  the  City  of  Atlanta  (Atlanta) 
submitted  in  the  Subpart  V  crude  oil 
refund  proceedings.  On  October  20. 
1988,  the  DOE  issued  a  Proposed 
Decision  denying  Atlanta's  application 
because  it  was  believed  to  have 
submitted  a  waiver  and  release  in  the 
Refiners'  Escrow.  This  waiver  would 
have  barred  Atlanta  from  collecting 
other  crude  oil  refund  monies.  Although 
Atlanta  was  eligible  to  participate  in  the 
Refiners'  Escrow,  it  had  chosen  not  to 
do  so  and  was  therefore  not  barred  from 
participating  in  the  Subpart  V  crude  oil 
proceedings.  This  Decision  granted 
Atlanta  a  refund  of  $4,240  based  on  its 
purchases  of  21.198,434  gallons  of 
petroleum  products. 

Crown  Central  Petroleum  Corporation/ 
Cooper  Oil  Company,  1/31/89. 
RF313-11 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Cooper  Oil  Company  (Cooper),  a 
purchaser  of  Crown  refined  products,  in 
the  Crown  Central  Petroleum 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Crown  Central  Petroleum  Corp..  18  DOE 
\  85,326  (1988),  Cooper  was  found  to  be 
eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Crown.  The  total  amount  of  the  refund 
approved  in  this  Decision  was  $860, 
representing  $749  in  principal  plus  $111 
in  accrued  interest 

Crown  Central  Petroleum  Corporation/ 
Hef fin's  Garage,  et  al.,  1/31/39. 
RF313-9,  et  aL 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  two 
purchasers  of  Crown  refined  petroleum 
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products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Crown  Central  Petroleum 
Corp..  18  DOE  \  85,326  (1988).  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Crown.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $11,480.  representing 
SlO.OOO  in  principal  plus  $1,480  in 
accrued  interest. 

Crown  Central  Petrolei{m  Corporation/ 
Richards  Fuel  Oils.  Inc..  et  al.  1/31/ 
89.  RF313-5.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  four 
purchasers  of  Crown  refined  petroleum 
products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Crown  Central  Petroleum 
Corp..  18  DOE  \  85.326  (1988),  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Crown.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $14,002,  representing 
$12,893  in  principal  plus  $1,909  in 
accrued  interest. 

Exxon  Corporation/Weems  Exxon,  et 
al..  2/3/89,  RF307-2041.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  All  of  the  applicants 
purchased  directly  from  Exxon  and  were 
resellers  whose  allocable  share  is  less 
than  $5,000.  Each  of  the  applicants  relied 
upon  gallonage  figures  taken  from  its 
records  or  a  printout  sent  to  it  by  Exxon 
to  document  its  purchases  during  the 
coijsent  order  period.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$10,830  ($9,354  principal  plus  $1,476 
interest). 

Fuels.  Inc..  et  al..  2/2/89,  RF272-63026. 
etal. 
The  DOE  issued  a  Decision  and  Order 
denying  46  Applications  for  Refimd  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Because  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  ineligible  for  a  crude  oil 
refund. 

Camavillo  Mill.  Inc..  et  al..  2/1/89. 
RF272-6679.  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 


overcharge  funds  to  five  applicants 
based  upon  their  respective  purchases 
of  refined  petroleum  products  during  the 
period  August  19. 1973.  through  January 
27. 1981.  Each  applicant  used  various 
actual  records  and/or  conservative 
estimates  to  support  their  gallonage 
claims.  Each  applicant  was  an  end-user 
of  the  products  it  had  purchased  and 
therefore  was  presumed  injured.  The 
sum  of  the  refunds  granted  in  this 
Decision,  including  accrued  interest  is 
$3,693.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Gulf  Oil  Corporation/Concord  Oil 
Company.  Inc..  Concord  Oil  of 
Newport.  Inc..  1/31/89,  RF300-1223. 
RF300-1224 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Concord 
Oil  Company  and  Concord  Oil  of 
Newport.  Because  the  firms  were  under 
common  ownership  during  the  consent 
order  period,  and  because  their 
allocable  share  exceeds  $5,000,  it  is 
appropriate  to  consider  them  together 
when  applying  the  presumptions  of 
injury.  The  two  firms  collectively 
purchased  72.086,646  gallons  of  covered 
Gulf  products,  and  their  Applications 
were  approved  under  the  40  percent 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision, 
including  both  principal  and  interest,  is 
$23,645. 

Gulf  Oil  Corporation/Cunningham 
Butane  Gas  Co..  Inc.,  \IZ\l9ld, 
RF300-2288.  RF30a-2289 
The  DOE  issued  a  Decision  and  Order 
concerning  two  AppHcations  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by 
Cunningham  Butane  Gas  Co..  Ina 
(Cunningham).  Cunningham's  total 
allocable  share  exceeded  $5,000. 
Cunningham  elected  not  to  prove  injury. 
Therefore,  it  received  a  refimd  under  the 
40  percent  presumption  of  injury 
method.  The  sum  of  the  refunds  granted 
in  this  Decision,  which  includes  both 
principal  and  interest,  is  $6,406. 

Gulf  Oil  Corporation/George  Rice  Fuel 
Oil  Corp..  Capable  Utilities.  Inc..  1/ 
31/89,  RF300-2640.  RF300-264a 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  George 
Rice  Fuel  Oil  Corp.  and  Capable 
Utilities,  Inc.  Because  the  firms  were 
under  common  ownership  during  the 
consent  order  period,  they  could  not  be 
considered  separately  under  the  small 


claims  presumption  of  injury.  The  two 
companies  collectively  purchased 
17,661,168  gallons  of  Gulf  products,  and 
their  applications  were  approved  under 
the  40  percent  presumption  of  injury. 
The  amount  of  the  refund  granted  in  this 
Decision  is  $6,406. 

Gulf  Oil  Corporation/Main  Street  GulfSr 
Carryout.  et  al.,  1/31/89.  RF300- 
6404.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  18  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
refund  proceeding.  Each  application  was 
approved  using  a  presumption  of  injury. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $42,173. 

Gulf  Oil  Corporation/Manpower  Inc.  of 
Beaumont-Pt.  Arthur,  1/31/89, 
RF300-1298 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by 
Manpower,  Inc.  of  Beaumont-Pt.  Arthur 
(Manpower).  Manpower  managed  12  gas 
stations  for  Gulf  but  never  owned  any  of 
the  stations,  leased  any  of  them  from 
Gulf,  or  took  title  to  the  Gulf  petroleum 
products  at  any  of  them.  Therefore, 
since  Manpower  could  not  have  been 
injured  by  Gulfs  alleged  overcharges. 
Manpower's  application  for  refund  was 
denied. 

Gulf  Oil  Corporation /Navy  Resale  and 
Services  Support  Office.  2/1/89, 
RF300-4393 

The  DOE  issued  a  Decision  and  Order 
to  the  Navy  Resale  and  Services  Support 
Office  (NRSSO)  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
The  NRSSO's  primary  purpose  is  to 
provide  discount  goods  and  services  to 
military  personnel.  Any  profits 
generated  by  its  sales  operations  are 
used  for  the  benefit  of  the  military 
personnel  who  purchase  from  it. 
Because  the  covered  products  claimed 
by  the  NRSSO  were  sold  to  and 
consumed  by  military  personnel,  and 
because  any  refund  received  by  the 
NRSSO  will  be  used  for  the  benefit  of 
military  personnel;  the  DOE  granted  the 
NRSSO  a  full  volumetric  refund  totaling 
$320,487  on  390,837.957  gallons  of 
covered  Gulf  products. 

Gulf  Oil  Corporation /Ram  Fuel 

Corporation.  2/3/^.  RF300-10649. 
RF300-10650 
The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund 
submitted  by  Ram  Fuel  Corporation  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  The  Applicant  submitted 
information  indicating  that  it  purchased 


9.578,041  gallons  of  Gulf  products  during 
the  consent  order  period,  and  wished  to 
receive  a  small  claims  refund  of  $6,406 
($5,000  principal  -(-  $1,406  interest) 
based  on  those  purchases.  However,  the 
DOE  had  previously  granted  Ram 
Energy  Corporation,  an  affiliated 
corporate  entity,  a  refund  of  exactly  this 
amount  based  on  its  purchases  of 
9,791.993  gallons.  Although  the  two  firms 
are  owned  separately,  they  are  highly 
operationally  related.  Thus,  it  was 
appropriate  to  consider  their  claims 
together  when  applying  the 
presumptions  of  injury.  In  this 
proceeding,  the  two  firnis  are  entitled  to 
a  refund  on  the  combined  purchase  total 
of  19,370,034  gallons,  or  $6,406.  Since 
Ram  Energy  had  previously  been 
granted  a  refund  of  $6,406  in  this 
proceeding.  Ram  Fuel's  Applications  for 
Refund  were  denied. 

Gulf  Oil  Corporation/Saveway  Gas  and 
Appliance.  Inc..  College  Drive  Gulf 
2/1/89.  RF300-^118.  RF300-4554 
The  DOE  issued  a  Decision  and  Order 
concerning  2  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$12,812. 

Gulf  Oil  Corporation/William  J.  Smith, 
et  al.,  2/2/89.  RF300-W00.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  a  number  of  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presumption  of  injury  standard.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$260,323. 

Liquid  Carbonic  Industries  Corp.,  Inc., 
et  al.,  1/31/89,  RF272-13159,  et  al, 
RD272-13159,  et  al 
Four  manufacturing  companies 
submitted  Applications  for  Refund  from 
crude  oil  overcharge  funds.  A  group  of 
thirty  states  and  Territories  (the  States) 
filed  identical  consolidated  States. 
Objections  and  Motions  for  Discovery  in 
each  of  the  four  proceedings.  The  States 
opposed  receipt  of  any  refunds  and 
sought  discovery  of  information  in 
support  of  their  opposition.  The  DOE 
determined  that:  (1)  The  four  companies 
^  were  presumptively  entitled  to  refunds 
as  industrial  end-users  of  petroleum 
products  outside  of  the  petroleum 
industry  and  each  applicant  had 
certified  the  volume  of  petroleum 
products  it  had  purchased  during  the 
price  control  period:  (2)  the  States  had 
failed  to  rebut  the  presumption  of 
eligibility;  and  (3)  the  States  had  failed 
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to  show  that  discovery  with  regard  to 
these  applications  was  appropriate  or 
that  any  additional  information  should 
be  required  of  these  companies. 
Accordingly,  the  Applications  for 
Refund  of  the  four  companies  were 
granted,  and  the  States'  Objections  and 
Motions  for  Discovery  were  dismissed. 

Louisiana  Sulphur  Carriers,  2/1/89. 
RF272-514 
The  DOE  issued  a  Decision 
concerning  an  Application  for  Refund 
that  Louisiana  Sulphur  Carriers 
(Louisiana]  submitted  in  the  Subpart  V 
crude  oil  refund  proceedings.  Louisiana 
purchased  13,752,468  gallons  of 
petroleum  products  during  the  period 
August  19, 1983,  through  January  27. 
1981.  Louisiana  was  a  shipper  of  sulphur 
products  within  the  United  States  during 
the  relevant  time  period.  Louisiana 
relied  on  the  end-user  presumption  of 
injury.  The  total  refund  approved  in  this 
Decision  is  $2,750. 

Murphy  Oil  Corporation /Bi-Rite  Food 
Stores,  et  al,  2/2/89,  RF309-600,  et 
al 
The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  49 
purchasers  of  Murphy  refined  petroleum 
products  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Murphy  Oil 
Corp.,  17  DOE  |  85,782  (1988).  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  fi-om  Murphy.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $56,479,  representing 
$49,720  in  principal  plus  $6,759  in 
accrued  interest. 

Murphy  Oil  Corporation /Goenner  Oil 
Company,  et  al..  2/1/89.  RF309-127, 
et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  6  applicants,  all  purchasers  of  refined 
petroleum  products,  in  the  Murphy  Oil 
Corporation  special  refund  proceeding. 
Each  applicant  was  found  to  be  injured 
under  the  appropriate  presumption  of 
injury  defined  in  Murphy  Oil 
Corporation,  17  DOE  \  85,782  (1988). 
According  to  the  procedures  set  forth  in 
that  decision,  each  applicant  was  found 
to  be  eligible  for  a  refund  based  on  the 
volume  of  product  it  purchased  from 
Murphy.  The  total  refund  approved  in 
this  decision  was  $18,099,  represented 
$15,933  in  principal  plus  $2,166  in 
accrued  interest. 

Murphy  Oil  Corporation/Lakehead  Pipe 
Line  Co..  Inc.,  et  al..  \l2\l%9.  RF309- 
305,  et  al 
The  DOE  issued  a  Decision  and  Order 

granting  applications  filed  by  seven 


purchasers  of  Murphy  refined  petroleum 
products  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Murphy  Oil 
Corp.,  17  DOE  |  85.782  (1988).  each 
applicant  was  found  to  be  eligible  for  a 
refund.  Three  applicants  were  found  to 
be  eligible  to  receive  a  refund  at  the 
$5,000  small  claims  presumption  level 
while  the  other  four  were  found  to  be 
eligible  for  a  refund  equal  to  their 
principal  allocable  shares.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $19,740,  representing 
$17,377  in  principal  plus  $2,363  in 
accrued  interest. 

Plaquemines  Oil  Sales  Corp./Buras  Fuel 
Docks.  ZlZlea.  RF305-11 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund 
submitted  by  Buras  Fuel  Docks  (Buras) 
in  the  Plaquemines  Oil  Sales  Corp. 
special  refund  proceeding.  Buras,  a 
retailer  of  Plaquemines  No.  2  diesel  fuel, 
submitted  an  injury  showing  in  order  to 
receive  the  refund  amount  identified  in 
the  Decision  and  Order  implementing 
the  Plaquemines  refund  proceeding. 
That  showing  was  deficient  since  the 
firm's  approximated  cost  banks  were 
not  based  upon  a  proper  May  15, 1973 
base  period  cost  of  product.  Buras 
requested  that  either  of  two  sources  of 
information,  the  average  market  price  as 
recorded  in  Piatt's  Oil  Price  Handbook 
&  Oil  Manual  or  the  base  period  cost  of 
a  local  competitor,  be  used  as  an 
imputed  base  period  mai^n.  The  DOE 
found  these  suggestions  unnecessary 
because  information  in  the  Plaquemines 
remedial  order  proceedings  indicated  a 
specific  base  period  cost  for  Buras. 
Using  this  information,  the  DOE  imputed 
a  base  period  margin  and  determined 
that  Buras  had  a  negative  cumulative 
cost  bank  beginning  in  January  1974  and 
throughout  the  remainder  of  the 
Plaquemines  settlement  period. 
Accordingly,  the  DOE  determined  that 
Buras  was  not  injured  and  its 
Application  for  Refund  was  denied. 

Rubbermaid  Incorporated,  \l20lda, 
RF272-18800 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Rubbermaid 
Incorporated.  (Rubbermaid)  based  on 
the  firm's  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Rubbermaid  documented 
purchases  of  9,069.516  gallons  of 
petroleum  products,  including  1,281.300 
gallons  of  hydraulic  oil.  The  DOE 
determined  that  hydraulic  oil  is  a 
product  refined  from  crude  oil,  and  thus, 
is  an  eligible  product  for  the  purposes  of 
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the  Subpart  V  crude  oil  refund 
proceedings.  The  amount  of  the  refund 
granted  in  this  Decision  is  $1,814. 
Rubbermaid  will  be  eligible  for 
additional  refunds  as  additional  crude 
oil  overcharge  funds  become  available. 

Superiorgas  Limited.  2/1/88.  RF272- 
33104 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  SuperioifSs  Limited  (Superior)  in  the 
Subpart  V  crude  oil  proceedings. 
Superior  was  a  retailer  during  the  period 
August  19. 1973.  through  January  27. 
1981.  Because  Superior  did  not 
demonstrate  that  it  was  injured  due  to 
the  crude  oil  overcharges,  it  was  found 
to  be  ineligible  for  a  crude  oil  refund. 

Trent  Bridge  Exxon,  et  al.,  2l2/9d. 
RF272-63581.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  17  Applications  for  Refund  filed 
in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  a 
reseller  or  retailer  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Because  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  overcharges,  each 
applicant  was  ineligible  for  a  crude  oil 
refund. 

Total  Petroleum,  Inc/Schulte  Oil  Co. 
Inc.,  et  al,  2/^69,  RF310-107,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  18  Applications  for  Refund 
filed  by  purchasers  of  motor  gasoline 
and/or  No.  2  oils  from  Total  Petroleum. 
Inc.  (Total).  The  applicants  sought  a 
portion  of  the  settlement  fund  obtained 
by  the  DOE  through  a  consent  order 
entered  into  with  Total.  Each  of  the 
applicants  was  a  reseller  whose 
allocable  share  is  less  than  $5,000. 


Under  the  standards  established  in 
Total  Petroleum.  Inc.,  17  DOE  |  85.542 
(1988).  the  DOE  granted  refunds  in  this 
proceeding  which  total  $41,640  ($35,813 
principal  plxis  $5,827  interest). 

Total  Petroleum,  Inc./Stan  Hayes 
Enterprises.  Inc.,  et  al.,  2/2/89, 
RF310-19,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  24  Applications  for  Refund 
filed  by  purchasers  of  motor  gasoline 
and/or  No.  2  oils  from  Total  Petroleum. 
Inc.  (Total).  The  applicants  sought  a 
portion  of  the  settlement  fund  obtained 
by  the  DOE  through  a  consent  order 
entered  into  with  Total.  Each  of  the 
applicants  was  either  an  end-user  or  a 
reseller  whose  allocable  share  is  less 
than  $5000.  Under  the  standards 
established  in  Total  Petroleum.  Inc.  17 
DOE  \  85.542  (1988).  the  DOE  granted 
refunds  in  this  proceeding  which  total 
$37,430  ($32,210  principal  plus  $5,220 
interest). 

Vickers  Energy  Corporation /Coline 
Gasoline  Corp./Perry  Gas 
Processors,  Inc./Wisconsin,  2/1/89, 
RQ1^70,  RQ2-500,  RQ183-501 
The  DOE  issued  a  Decision  and  Order 
approving  a  second-stage  refund 
application  submitted  by  the  State  of 
Wisconsin  in  the  Coline  Gasoline  Corp. 
and  Perry  Gas  Processors,  Inc.  special 
refund  proceedings  and  dismissing  for 
administrative  reasons,  a  second-stage 
refund  application  in  the  Vickers  Energy 
Corp.  special  refund  proceeding.  Coline 
Gasoline  Corp..  13  DOE  \'^  85.048,  85.091 
(1985);  Vickers  Energy  Corp.,  12  DOE 
\\  85,164,  85,178  (1985).  The  DOE 
adjusted  the  State's  available  second- 
stage  monies  in  this  Decision  to  account 
for  a  previous  overpayment  in  Vickers 


funds  of  $63.  The  DOE  also  determined 
that  Wisconsin  could  use  $13,775  in 
Coline  and  Perry  Gas  funds  to 
supplement  funding  for  an  expansion  of 
its  Waste-to-Energy  Conversion 
program. 

W.H.  Johns.  Inc..  Colonial  Motor  Freight 
Lines.  Inc.,  G.G.  Parsons  Trucking 
Co.,  2/1/89.  RF272-9835.  RF272- 
9835,  RF272-9892.  RF272-9892, 
RF272-11290.  RF272-11290 

The  DOE  issued  a  Decision  and  Order 
concerning  applications  for  refund  filed 
by  three  interstate  common  carriers 
(carriers)  in  the  Subpart  V  crude  oil. 
refimd  proceeding.  A  group  of  States 
objected  to  the  carriers'  applications  on 
two  grounds:  (1)  That  the  economy 
generally  allows  the  members  of  the 
trucking  industry  to  pass  through  some 
portion  of  increased  costs  to  customers 
via  higher  prices  and  (2)  that  the  ICC 
fuel  surcharges  implemented  during  the 
price  control  period  allowed  the  carriers 
to  pass  through  increased  fuel  costs.  The 
States  argued  that  this  evidence  is 
su^icient  to  rebut  the  end/ user 
presumption  for  the  applicants,  and. 
therefore,  OKA  should  deny  the 
applications  or,  in  the  alternative,  grant 
the  accompanying  motions  for  discovery 
and  requests  for  special  report  orders 
filed  in  each  of  the  proceedings.  OHA 
granted  the  refunds  for  all  three 
applicants  and  denied  the  States' 
motions  for  discovery  and  requests  for 
special  report  orders  determining  that 
the  States  had  failed  to  procure 
evidence  which  would  indicate  that 
these  applicants  passed-through 
increased  fuel  costs  equal  to  the  amount 
of  crude  oil  overcharges. 


Cruoe  Oil  Eno-Users 


Nanw 


T)i«  Office  of  If— rings  wmj  AppaM  granted  cnid*  oil  overcharge  refunds  to  endnner  applicants  in  the 
lotlowing  Oecnione  and  Orders: 

City  of  Coon  Rapids.  0t «/ 

DonaidC.  Oesterle,  era/ _ 

MatsactMsatts  Insittule  of  Technology, «( «/ - ..- ~ 

Peteraon  Contractors,  Inc. .  •/  al. — - 

Pitiei  Feed  Yarde.  Inc..  •/ «/. - ~ • 

Tngon  Aaaocla>ai.  ttal - 

w  O  Bankalon  Entarpriae.  «r  al....- — - —• 

Weidon  Coca  Cola  Bottling  Wortss.  alal - - - 


Case  numt>er 


RF272- 
RF272- 
RF272- 
RF272- 
RF272- 
RF272- 
RF272- 
RF272- 


26061 
22144 
14360 
30526 
12134 
20157 
19501 
■331 


Oate 


1/31/89 
1/31/89 
1/31/89 
1/31/89 

2/2/89 
1/31/89 

2/2/89 
1/31/89 


No.  Of 

appli- 
cants 


24 
144 
26 
21 
39 
28 
35 
110 


Total 
refuixJ 


$14,144 
57.018 
10.109 
25.111 
19,701 
43.939 
9,225 
23.049 


"St^i^JM^ 


'•'^„;!;!  ■i■7'e|B=^^■*A^-^„r•^l'--- 
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Dismissab 

The  following  submissions  were  dismissed: 


Name 


Atlantic  Richfield  Oil  Co 

Anthony  Mechanical  Contractors. 
Inc. 

Arcudis  Service  Station _ 

Bennett  Heat  Treatirtg  &  Brazing 
Co..  Inc. 

Davenport  Oil  Co 

Duke  and  Long  Distributing  Co.. 
Inc. 

Frar*  J  Overlaur 

GM  Assembly  Division.  GMC  Gen- 
eral Motors  Corp. 

Hassell  OH  Co 

Hubert  H.  Ingram 

Interstate  GoH/QuintanJ  Gulf 

J.O  Barber  Lumber  Co..  Inc 

Jim's  Holiday  Gulf 

Saunders  Esso/R.B.  Saunders 
Exxtxt. 

Silco  Oil  Co „ „ 

State  of  Hawaii.  DepL  of  Oefcise.... 

Tesoro  Petroleum  Corp 


Toms  Standard  Service 


Case  No. 


RF304-3975 
KFA-0249 

RF265-2769 
RF272-64570 

RF272-62469 
RF300-7691 

RF272-73934 
RF304-1542 

RF304-31 

RF272-74492 

RF300-10664 

RF272-61435 

RF300- 10267 

RF307-1822 

RF265-2768 

RF272-56217 

HRO-0196 

KRO-0670 

KRO-0680 

RF21-12627 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
May  24, 1989. 
Geoi^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  8»-13287  Filed  6-2-69;  8:45  ami 

BIUJNU  OOOE  •4S-01-M 


Issuance  of  Declsloiw  and  Orders 
Dunng  the  Week  of  February  6 
Through  February  10, 1989 

During  the  week  of  February  6 
through  February  10,  1989,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

State  of  Alaska.  02/07/88,  KFA-0254 

The  State  of  Alaska  (Alaska)  filed  an 
Appeal  from  a  denial  by  the  Economic 
Regulatory  Administration  (ERA)  of  a 
request  for  several  forms  under 
Exemption  4  of  the  Freedom  of 
Information  Act.  Specifically,  Alaska 
sought  the  following  documents  that  had 
been  filed  with  the  DOE  by  six 
companies  for  the  period  January  1, 
1979,  through  January  27. 1981:  EIA-14 


(Refiner's  Monthly  Cost  Allocation 
Report);  EIA-782A  (Refiners/Gas  Plant 
Operators  Monthly  Petroleum  Product 
Sales  Report);  EIA-782B  (Resellers/ 
Retailers  Monthly  Petroleum  Product 
Sales  Report);  EIA-182  (Domestic  Crude 
Oil  First  Purchase  Report);  and  ERA-49 
(Entitlements  Report).  In  considering  the 
Appeal,  the  OHA  noted  that  the  ERA's 
determination  to  withhold  the  requested 
forms  was  clearly  inadequate  because 
ERA  failed  to  specifically  explain  how 
the  withheld  forms  meet  the  Exemption 
4  standards.  The  OHA  noted,  however, 
that  one  of  the  requested  forms,  i.e.,  the 
Refiner's  Monthly  Cost  Allocation 
Report,  must  be  made  available  to 
Alaska,  insolfar  as  that  form  had  been 
previously  released.  As  to  the  remaining 
forms,  the  OHA  remanded  the 
determination  to  the  ERA  for  further 
consideration  consistent  with  the 
Decision. 

Refund  Applications 

Abington  School  District,  et  a  I,  2/10/89, 
RF272-27337,  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  from 
crude  oil  overcharge  funds  filed  by  50 
Pennsylvania  school  districts  based  on 
their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27. 
1981.  The  applicants  were  found  to  be 
end-users  that  purchased  a  total  of 
95.239.008  gallons  of  covered  products. 

Aminoil  U.S.A..  Inc./Minnegasco,  Inc., 
2/10/89,  RR139-64 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Minnegasco. 
Inc.  in  the  Aminoil  U.S.A.,  Inc.  special 
refund  proceeding.  The  firm's  initial 
Application  for  Refund  was  denied  on 
the  basis  that  (i)  the  application  was 
filed  more  than  three  and  one-half  years 
after  the  deadline  established  in  the 
Aminoil  proceeding,  (ii)  the  application 
was  filed  by  a  representative  with 
experience  before  the  DOE  who  failed  to 
show  good  cause  for  the  late  filing,  and 
(iii)  the  application  was  incomplete 
upon  filing.  The  Motion  for 
Reconsideration  presented  no 
information  to  lead  the  DOE  to  amend 
the  prior  decision  and,  accordingly,  the 
motion  was  denied. 

Atlantic  Richfield  Company /Miller's 
»         Arco,  et  al,  2/06/89.  RF304-1528,  et 
al 

The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volume  of  their  ARCO 
purchases  and  were  reseller/retailers 


requesting  refunds  of  $5,000  or  less. 
Therefore,  each  applicant  was  presumed 
injured.  The  refunds  granted  in  this 
Decibion  totalled  $13,945.  including 
$3,029  in  accrued  interest. 

Crown  Central  Petroleum  Corporation/ 
Consolidated  Edison  Corporation  of 
New  York,  Inc.,  2/10/89.  RF313-20 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  Consolidated  Edison  Corporation 
of  New  York,  Inc.  (Con  Edison),  in  the 
Crown  Central  Petroleum  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Crown 
Central  Petroleum  Corp..  18 1 85.328 
(1988),  Con  Edison  was  found  to  be 
eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Crown.  The  total  amount  of  the  refimd 
approved  in  this  Decision  was  $13,135. 
including  $1,693  in  accrued  interest. 

Crown  Central  Petroleum  Corporation/ 
Jones  Oil  Distributor.  Inc..  2/10/89. 
RF313-19 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  Filed 
by  Jones  Oil  Distributor.  Inc.  Honest  in 
the  Crown  Central  Petroleum 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
^rown  Central  Petroleum  Corp..  18  DOE 
Tl  85,326  (1988),  Jones  was  found  to  be 
eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Crown.  The  total  amount  of  the  refund 
approved  in  this  Decision  was  $1,131. 
representing  $985  in  principal  plus  $146 
in  accrued  interest. 

Crown  Central  Petroleum  Corporation/ 
Oden  Enterprise  Inc.,  et  al.  2/07/89, 
RF313-17,  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  two 
purchasers  of  Crown  refined  petroleum 
products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Crown  Central  Petroleum 
Corp..  18  DOE  \  85,326  (1988),  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Crown.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $14,822,  representing 
$12,911  in  principal  plus  $1,911  in 
accrued  interest. 

Exxon  Corporation/Frederick  E.  Meyer, 
2/08/89.  RF307-8073 

The  DOE  issued  a  Supplemental 
Order  to  Frederick  E.  Meyer  (Meyer),  an 
applicant  that  had  been  granted  a 
refund  in  Exxon  Corp./ National  Exxon, 
18  DOE  \  85,207  (1988).  After  issuance  of 
that  refund  determination,  the  DOE 
found  that  the  claimant  had  also 
received  a  refund  based  on  the  same 
purchase  volumes  in  connection  with 
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another  Decision  and  Order. 
Accordingly,  the  DOE  rescinded  the 
duplicate  refund  of  $261  ($230  principal 
plus  $31  interest)  and  informed  Meyer 
that  he  must  remit  that  amount  to  this 
Office  so  that  it  may  be  deposited  in  the 
Exxon  escrow  account  established  at 
the  Department  of  the  Treasury.   * 

Exxon  Corporation/Minit  Mart  &  Exxon, 
et  aL  2/09/89.  RF307-802.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  25  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 
reseller  with  an  allocable  share  of  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $18,466  (Si  5.952  principal 
plus  $2,514  interest). 

Exxon  Corporation /Thomas  J.  Clark,  et 
al.,  2/09/89,  RF307^4812,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  14  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$10,490,  including  $1,493  in  accrued 
interest). 

Getty  Oil  Company/  Arvil  E.  Sims.  2/ 
10/89.  RF265-2047 

Arvile  E.  Sims  filed  an  Application  for 
Refund  in  which  it  sought  a  portion  of 
the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  with  the 
Getty  Oil  Company.  Sims  documented 
the  volume  of  motors  gasoline  which  it 
purchased  from  Getty  through  the  Tri- 
County  Oil  Company,  a  Getty  jobber. 
The  Arvil  Sims  refund,  which  was 
calculated  based  upon  the  procedures 
outlined  in  Pioneer  Corp./E.l.  du  Pont  de 
Nemours  »  Co..  14  DOE  1  85.190  (1986). 
totaled  $9,282,  representing  $4,505  in 
principal  and  $4,777  in  interest. 

Getty  Oil  Company /Phillips  Petroleum 
Company.  2lV7lm.  RF265-1970. 
RF265-1971,  RF2e5-1972.  RF265- 
2583 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  by  the  Phillips  Petroleum  Company 
(Phillips),  a  reseller  of  petroleum 
products  covered  by  a  Consent  Order 
that  the  DOE  entered  into  with  the  Getty 
Oil  Company.  Phillips  submitted 
information  documenting  the  volumes  of 


its  Getty  NGL  purchases,  elected  to  limit 
its  claims  on  the  basis  of  the  percentage 
of  injury  presumption  and  was  eligible 
for  the  maximum  refund  under  that 
presumption  of  $50,000.00.  The  sum  of 
the  refunds  approved  in  this  Decision  is 
$103,014,  represen^ng  $50,000  in 
principal  and  $53,014  in  accrued  interest. 

Gulf  Oil  Corporation/ American  Plant 
Food  Corp.,  et  al.,  2/09/89,  RFJOO- 
559,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  87  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$135,599. 

Gulf  Oil  Corporation/Billy  A.  Phillips. 
2/07/89.  RF300-10675 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  by  Billy  A.  Phillips  in  the 
Gulf  Oil  Corporation  special  refund 
proceeding.  On  January  17, 1989,  the 
DOE  issued  a  Decision  granting  Billy  A. 
Phillips  a  refund  of  $813.  Gulf  Oil 
Corporation/James  P.  Lowe,  et  al..  18 

DOE\ (Case  Nos.  RF300-509. 

et  al.).  The  DOE  sent  Mr.  Phillips  a  copy 
of  the  Decision  but  it  was  returned  by 
the  United  States  Postal  Service  with 
the  comment  "moved  left  no  address". 
All  attempts  to  contact  Mr.  Phillips  have 
failed.  Therefore,  the  DOE  rescinded  the 
refund  granted  to  Billy  A.  Phillips  in  the 
Gulf  proceeding. 

Gulf  Oil  Corporation /Bobken  's  Fuel 
Service,  et  al.,  2/09/89,  RF300-0459, 
etai 
The  DOE  issued  a  Decision  and  Order 
concerning  35  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$64,236. 

Gulf  Oil  Corporation/City  of  Fort 

Lauderdale,  et  al.,  2/09/89.  RF300- 
5800,  et  aL 
The  DOE  issued  a  Decision  and  Order 
concerning  48  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$109,031. 

Gulf  Oil  Corporation/Dries  &  Reichard, 
Inc.,  et  al.,  2/09/89.  RF300-6200,  et 
aL 
The  DOE  issued  a  Decision  and  Order 
concerning  71  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 


special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$117,616. 

Gulf  Oil  Corporation/Kay  Bee  Auto 
Service  of  Deer  Park,  Inc.,  Kay  Bee 
Gas  O  Rama.  Inc..  et  al..  2/09/89. 
RF300-^597.  RF  300-4601.  et  oL 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Kay  Bee 
Auto  Service  of  Deer  Park.  Inc.  and  Kay 
Bee  Gas  O  Rama.  Inc.  The  firms  were 
under  common  ownership  during  the 
consent  order  period.  Therefore,  in 
applying  the  presumptions  of  injury,  the 
two  firms  were  considered  together. 
Collectively,  the  firms  purchased 
10,118,404  gallons  of  covered  Gulf 
products,  and  their  Applications  were 
approved  under  the  40  percent 
presumption  of  injury.  The  refund 
granted  in  this  Decision,  including 
accrued  interest,  is  $6,484. 

Gulf  Oil  Corporation /Peter  Johnston 's 
Gulf  et  al.  2/09/89.  RF300-301.  et 
aL 

The  DOE  issued  a  Decision  and  Order 
concerning  54  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$106,008. 

Gulf  Oil  Corporation/Renegade  Oil 
Company,  Inc..  et  al..  2/07/89. 
RF300-1717,  RF  300-10562 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Renegade 
Oil  Company,  Inc.  (Renegade). 
Renegade  purchased  8.813,516  gallons  of 
Gulf  refined  product  as  a  reseller 
(RF300-10562)  and  distributed  23,422,339 
gallons  of  Gulf  refined  product  as  a 
consignee  (RF300-1717).  Renegade 
received  a  refund  of  $6,484  ($5,000 
principal  plus  $1,484  interest). 

Joseph  H.  Hill  Company,  et  al.,  2/08/89, 
RF272-8563.  et  aL 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  seven  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973.  through  January 
27, 1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  electricity  generation  and 
trucking,  and  each  determined  its 
volume  either  by  consulting  actual 
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purchase  records  or  by  reasonably 
estimating  its  consumption.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $15,527.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overchaige  funds  become  available. 

Mt.  Vernon  Community  School  Corp.,  et 
al..  2/10/89.  RF272-12541.  et  aL 

The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  39  claimants  for  crude  oil 
overcharge  funds  collected  by  the  DOE. 
The  DOE  found  that  the  claimants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  commercial  or 
agricultural  activities.  The  DOE  granted 
the  claimants'  refunds  totalling  $12,992 
based  on  their  purchases  of  64,966.214 
gallons  of  refined  petroleum  products. 

Murphy  Oil  Corporation/Grosskopf  Oil 
Inc.,  et  al..  2/08/89.  RF309-13.  et  aL 

The  DOE  issued  a  Decision  and  Order 
granting  7  Applications  for  Refund  filed 
in  the  Murphy  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Murphy  and  was  a  reseller  whose 
allocable  share  was  more  than  $5,000. 
Each  applicant  elected  to  rely  on  the 
relevant  reseller  injury  presumption 
established  in  the  Murphy  proceeding, 
either  limiting  its  claim  to  $5,000  or 
receiving  40%  of  its  allocable  share, 
whichever  was  greater.  The  sum  of  the 
refunds  granted  in  the  Decision  was 
$43,299  ($37,849  principal  plus  $5,450 
interest). 
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Murphy  Oil  Corporation /Vines  Gulf 
Station,  et  al.,  2/07/89.  RF309-34.  et 
aL 

The  DOE  issued  a  Decision  and  Order 
granting  10  Applications  for  Refund  filed 
in  the  Murphy  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Murphy  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or    ' 
an  end-user  of  Murphy  products. 
Accordingly,  each  applicant  was 
granted  a  refund  equal  to  its  full 
allocable  share,  plus  a  proportionate 
share  of  the  interest  that  has  accrued  in 
the  Murphy  escrow  account.  The  sum  of 
the  refunds  granted  in  the  Decision  was 
$5,834  ($5,099  principal  plus  $735 
interest). 

Quintana  Petroleum  Corp. /Texas 

Utilities  Fuel  Co..  2/06/89.  RF133-1 
Texas  Utilities  Fuel  Company 
(TUFCO)  submitted  an  Application  for 
Refund  from  a  consent  order  fund  made 
available  by  Quintana  Petroleum 
Corporation.  The  application  was  filed 
in  a  Subpart  V  refund  proceeding 
conducted  by  the  Office  of  Hearings  and 
Appeals  and  was  based  on  TUFCO's 
purchases  of  crude  oil  from  Quintana.  In 
considering  the  application,  the  DOE 
found  that  an  affiliate  of  TUFCO  had 
received  a  refund  from  the  escrow  fund 
established  for  utilities  by  the  Stripper 
Well  Settlement  Agreement. 
Accordingly,  the  DOE  determined  that 
TUFCO's  right  to  a  refund  in  the  Subpart 
V  refund  proceedings  had  been  waived 
and  therefore  denied  the  TUFCO  refund 
application. 

Ted  Veldman,  et  al..  2/08/89.  RF272- 
22322.  et  aL 
The  DOE  issued  a  Decision  and  Order 
denying  refunds  to  18  applicants  in  the 
crude  oil  Subpart  V  proceeding.  All  18 
applicants  were  retailers  of  petroleum 


products  during  the  period  August  19. 
1973,  through  January  27. 1981.  Because 
none  of  the  applicants  demonstrated 
that  they  were  injured  due  to  the  crude 
oil  overcharges,  they  were  found 
ineligible  for  crude  oil  refunds. 
Accordingly,  their  Applications  for 
Refund  were  denied. 
The  Lee  Co.,  Inc..  et  al..  2/10/89.  RF272- 
30931.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  24  claimants  for  crude  oil 
overcharge  funds  collected  by  the  DOE. 
The  DOE  found  that  the  claimants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  commercial  or 
agricultural  activities.  The  DOE  granted 
the  claimants'  refunds  totalling  $26,774 
based  on  their  purchases  of  133.865.17B 
gallons  of  refined  petroleum  products. 

Total  Petroleum.  Inc./Enlow  Sales  Co., 
et  al.,  2/10/89.  RF310-133.  et  aL 
The  DOE  issued  a  Decision  and  Order 
concerning  20  Applications  for  Refund 
filed  by  purchasers  of  motor  gasoline 
and/or  No.  2  oils  from  Total  Petroleum. 
Inc.  The  applicants  sought  a  portion  of 
the  settlement  fund  obtained  by  the 
DOE  through  a  consent  order  entered 
into  with  Total.  Each  of  the  applicants 
was  either  a  reseller  or  end-user  whose 
allocable  share  is  less  than  $5,000. 
Under  the  standards  established  in 
Total  Petroleum.  Inc.,  17  DOE  185,542 
(1988).  the  DOE  granted  refunds  in  this 
proceeding  which  total  $35,861  ($30,843) 
principal  plus  $5,018  interest). 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 


Name 


Antioch  Building  Materials,  et  al. 

Chartey  W  Meyers,  et  al. 

Herbert  C  Knafia.  et  al 

John  Rupp.  Jr..  el  al 

Miami  Trace  Local  Schoot  District  etal.. 

Oiivef  B.  UnJatil,  et  al „ 

Tuba  CMy  Unified  Dist  No.  15.  ett^. 


RF272-35900 
RF272-270O5 
RF272-48400 
RF272-48200 
RF272-26010 
RF272-48000 
RF272-30838 


2/7.'89 
2/9/89 
2/8/S9 
2/0/89 
2/10/89 
2/7/89 
2/7/89 


31 
48 

137 
157 

67 
137 

2S 


SI  7.426 
10.949 
4.160 
4.270 
23.133 
3.422 
8.173 


Dismissals 
The  following  submissions  were  dismissed: 


AksjesetsKapet  Wik 

Arthur  R  Gloss 

Bertie  Cotmty  School  Bus  Garage . 


Case  No. 


RF272-43833 
RF272-64681 
RF307-5e60 


Name 


Butler  Manufacturing  Co 

C4T  Auto  Repair,  Inc _. 

Ceco  Buildings  Division _, 

Chauerx^y  Kingery 

City  of  Pensacola 

Downtown  Gulf 

Elwood  Sneath 


Case  No. 


RF272-53545 

RF304-276 

RF272-65105 

RF272-42261 

RF272-75048 

RF30O-419 

RF272-44958 


fteme 


CaseNa 


Frances  Muz 

Gem  Industnes 

General  Electric  Ugtitmg  Systems . 
Giles  County  Board  o<  Education ... 

Montdift  Servicenter.  Inc 

MPS  Corporation 

Newman-Crosby  Steal 


RF272-50437 

RF272-53860 

RF272-01806 

RF272-e5427 

RF307-964 

RF272-66070 

RF27 2-58461 
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OcMntida  UFSO 

P.  Wajar  A  Soot  ExprMS  Co 

P«ul't  Arco - ~ 

PalroisTM,  Inc 

Plautt,  tnc 

R.  No()«y  Exxon 

Saiazar  Exxon  Station 

Sam's  Spring  Lake  Exxon 

SnackaMord't  Exxon  SUtion. 

Skyway  Exxon  Station 

Tp>on  County  Schools 

W  H.  Braum.  Inc — 

Waidon  AaphaN  Co 

WjiNam  E.  Wright  Co 


Cn«No. 


RF272-58576 

RF272-«7302 

RF304-5374 

RF300-2500 

RF272-68750 

RF307-1975 

RF307-1817 

RF307-6528 

RF307-194« 

RF307-iei4 

RF272-«50e6 

RF272-37488 

RF272-73238 

RF272-41S64 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

May  23, 1989. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  89-13288  Filed  6-2-89;  8:45  am) 

MLUNQ  COM  aM-OVM 


Southeastern  Power  Administration 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis; 
Qeorgia-Alabama  System  of  Projects 

AOmCY:  Southeastern  Power 
Administration  (Southeastern), 
Department  of  Energy. 
action:  Notice  of  approval  on  an 
interim  basis  of  the  Georgia-Alabama 
projects'  rates. 

tUMMAlir.  On  May  26, 1989,  the  Deputy 
Secretary  confirmed  and  approved,  on 
an  interim  basis,  eight  replacement  Rate 
Schedules,  GA-l-B,  GA-2-B,  GA-3-A. 
GU-l-B.  ALA-l-F,  ALA-3-B,  MlSS-l-F, 
MISS-2-B;  and  established  three  new 
rate  schedules,  SC-^-A,  CAR-3-A  and 
SCE-2-A,  for  Georgia-Alabama  Projects' 
power.  Present  rate  schedules  GA\lF-2- 
E.  SC-l-E.  SC-2-E,  C\R-1-F,  and  SCE- 
1-A  are  still  in  effect.  The  rates  were 
approved  on  an  interim  basis  through 
September  30, 1990,  and  are  subject  to 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
on  a  Hnal  basis. 

DATBS:  Approval  of  rates  on  an  interim 
basis  is  effective  on  June  1. 1989. 
PON  nmTHCR  INRMIMA-nON  CONTACT: 
Leon  Jouroimon.  jr..  Director.  Power 
Marketing.  Southeastern  Power 


Administration,  Department  of 
Energy.  Samuel  Elbert  Building, 
Elberton,  Georgia  30635. 
Rodney  L  Adelman,  WDC  Director. 
Washington  Liaison  Office,  Forrestal 
Building,  1000  Independence  Ave., 
SW.,  Washington,  DC  20585. 
SUPPLIMINTARV  INFONMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  )uly  22, 1986,  in  Docket 
No.  EF86-3O11-O00  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  GA-l-A.  GA-2-A,  GU-l-A, 
GAMF-2-E.  ALA-l-E.  ALA-3-A,  MISS- 
1-E,  MISS-2-A,  SC-l-E,  SC-2-E.  CAR- 
1-P,  and  SCE-l-A  through  September 
30, 1990.  Rate  Schedules  GA-l-B,  and 
GA-3-A  replace  GA-l-A.  Rate 
Schedules  GA-2-B,  GU-l-B,  ALA-l-F. 
ALA-3-B,  MISS-l-F,  and  MISSS-2-B 
replace  GA-2-A,  GU-l-A,  ALA-l-E, 
ALA-3-A,  MISS-l-E,  and  MISS-2-A. 
Rate  Schedules  SC-3-A,  CAR-3-A  and 
SCE-2-A  are  new  rate  schedules  for 
preference  customers  in  the  South 
Carolina  Public  Service  Authority  area, 
the  South  Carolina  Electric  &  Gas 
Company  area,  and  Duke  Power 
Company  area  who  agreed  to  the  rate 
increase.  Rate  Schedtiles  GAMF-2-E, 
SC-l-E,  SC-2-E,  CAR-l-F,  and  SCE-1- 
A  remain  in  effect. 

Issued  in  Washington.  DC,  May  26. 1989. 
W.  Heoaoo  Moore, 

Deputy  Secretary. 

IRate  Order  Na  8EPA-251 

Pursuant  to  Sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
imder  Section  5  of  the  Flood  Control  Act 
of  144, 16  U.S.C.  825s  relating  to  the 
Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108,  effective 
May  30, 1986,  51  FR 19744  (May  30, 
1986),  the  Secretary  of  Energy  delegated 
to  the  Administrator  the  authority  to 
develop  power  and  transmission  rates, 
and  delegated  to  the  Under  Secretary 
the  authority  to  confirm,  approve,  and 
place  in  effect  such  rates  on  an  interim 
basis  and  delegated  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
the  authority  to  confirm  and  approve  on 
a  final  basis  or  to  disapprove  rates 
developed  by  the  Administrator  under 
the  delegation.  Department  of  Energy 
regulation  DOE  No.  1110.29  dated 
October  27, 1988,  redelegated  the 
authority  from  the  Under  Secretary  to 
the  Deputy  Secretary.  This  rate  order  is 
issued  pursuant  to  the  delegation  to  the 
Deputy  Secretary. 


Background 

Power  fix)m  the  Georgia-Alabama 
System  of  Projects  is  presently  sold 
under  Wholesale  Power  Rate  Schedules 
GA-l-A.  GA-2-A,  GU-l-A.  GAMF-2-E, 
ALA-l-E,  ALA-3-A,  MISS-l-E,  MISS- 
2-A,  SC-l-E.  SC-2-E,  CAR-l-F  and 
SCE-l-A.  All  of  these  rate  schedules 
were  approved  by  the  FERC  on  July  22. 
1986,  for  a  period  ending  September  30, 
1990. 

Public  Notice  and  Comment 

Opportimities  for  public  review  and 
comment  on  the  Rate  Schedules 
proposed  for  use  during  the  period  June 
1, 1989,  through  September  30, 1990, 
were  announced  by  notice  published  in 
the  Federal  Register  on  November  28, 
1988,  and  all  customers  were  notified  by 
mail.  Public  Information  and  Comment 
Forums  were  held  in  Atlanta,  Georgia, 
on  January  5, 1989,  and  in  Columbia. 
South  Carolina  on  January  10, 1989,  and 
written  comments  were  invited  by  the 
notice  through  March  3, 1989.  Oral 
comments  were  presented  at  the  fonmi 
and  written  comments  were  received 
prior  to  March  3, 1989.  There  were 
sixteen  substantive  comments  received. 
All  comments  were  evaluated  by 
Southeastern. 

Discussion 

System  Repayment 

An  examination  of  Southeastem's 
system  power  repayment  study, 
prepared  in  March  1989,  for  the  Georgia- 
Alabama  System  of  Projects,  reveals 
that  over  the  2-year  rate  review  period 
with  an  annual  revenue  increase  of 
$12,757,000  over  the  current  revenues 
shown  in  a  March  1989  Southeastern 
repayment  study,  all  system  power  costs 
are  paid  within  their  repayment  life. 
Present  contracts  allow  rate 
adjustments  only  on  October  1, 1990, 
and  every  five  successive  years 
thereafter.  Southeastern  proposed  a 
contract  amendment  to  allow  a  rate 
increase  to  be  effective  on  June  1, 1989. 
Some  customers  did  not  agree  to  the 
increased  rates  which  were  not  allowed 
by  the  contract.  Therefore,  Southeastern 
is  proposing  to  raise  rates  for  those 
customers  who  will  agree  to  the  rate 
increase  and  leave  existing  rate 
schedules  for  those  who  will  not  agree 
to  the  rate  increase.  Southeastern  will 
recoup  the  revenue  shortfall  in  the 
October  1, 1990.  rate  increase. 
Additionally,  Rate  Schedules  GA-l-B, 
GA-2-B,  GA-3-A.  GU-l-B,  ALA-l-F, 
ALA-3-B,  MISS-l-F,  MISS-2-B,  SC-3- 
A,  CAR-3-A  and  SCE-2-A,  which  are 
premised  on  all  customers  agreeing  to 
the  rate  increase,  will  not  produce 
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revenue  adequate  to  recover  all  system 
power  costs  on  a  timely  basis  because 
some  customers  will  not  agree  to  the 
rate  increase.  The  Administrator  of 
Southeastern  has  certified  that  the  rates 
are  consistent  with  applicable  law  and 
that  they  are  the  lowest  possible  rates  to 
customers  consistent  with  sound 
business  principles. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  imder  consideration  and 
has  concluded  with  Departmental 
concurrence  that,  because  the  increased 
rates  would  not  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969,  the 
proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  public  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building. 
Elberton,  Georgia  30635,  and  in  the 
Washington  Liaision  Office.  James 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis  for  a  period  beginning  June  1, 1989, 
and  ending  no  later  than  September  30, 
1990. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  June  1, 1989,  attached 
Wholesale  Power  Rate  Schedules  GA- 
l-B,  GA-2-B,  GA-3-A,  GU-l-B,  ALA-1- 
F,  ALA-3-B,  MISS-l-F,  MISS-2-B,  SC- 
3-A,  CAR-3-A  and  SCE-2-A.  The  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  through  September  30, 
1990,  unless  such  period  is  extended  or 
until  the  FERC  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis.  Rate  scehdules  GAMF-2-E, 
SC-l-E,  SC-2-E,  CAR-l-F,  and  SCE-1- 
A  remain  in  effect  through  September 
30,1990. 


Issupd  in  Washington,  DC.,  this  26th  day  of 
May  1989. 
W.  Henson  Moore. 
Deputy  Secretary. 

United  States  Department  of  Energy 
Southeastern  Power  Administration 

Wholesale  Power  Rate  Schedule  GA-1- 
B 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  except  Acworth  and 
Hampton  (either  one  of  which  is 
hereinafter  called  the  Customer)  in 
Georgia,  owning  distribution  systems,  to 
whom  power  may  be  wheeled  pursuant 
to  contracts  between  the  Government 
and  the  Georgia  Power  Company 
(hereinafter  called  the  Company),  or 
Municipal  Electric  Authority  of  Georgia 
(hereinafter  called  MEAG)  or  Water, 
Light  and  Sinking  Fund  Commission  of 
the  City  of  Dalton  (hereinafter  called 
Dalton). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  at  wholesale  of  power  and 
accompanying  energy  generated  at  the 
Allatoona.  Buford,  J.  Strom  Thurmond, 
Walter  F.  George,  Hartwell,  Millers 
Ferry,  West  Point,  Robert  F.  Henry, 
Carters  and  Richard  B.  Russell  Projects 
and  sold  under  appropriate  contracts 
between  the  Government  and  the 
Customer  and  to  any  deficiency  energy 
purchased  by  the  Government  from  the 
Companies. 

Charter  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  and  other  transmission 
sold  imder  this  rate  schedule  for  the 
periods  specified  shall  be: 


Capacity  charge: 
Per    kilowatt    of    total    contract 
demand    for    the    period:    )une 

1989  through  September  1990 $1 .74 

Energy  charge: 

Mills  per  kilowatt-hours 8.50 

Other  Transmission  Charge: 
Per    kilowatt    of    total    contract 

demand $.20 


Transmission  charge: 
Per    kilowatt    of    total    contract 
demand $-  .11 


Transmission 

The  Government  has  entered  into  a 
contract  with  MEAG  to  provide 
transmission  services  to  its  members. 
The  charge  for  this  service  to  its 
members  will  initially  be  $1.29  per 
kilowatt  of  total  contract  demand  per 
month.  The  preference  customers  will 
pay  MEAG  directly  for  these  ser\'ices. 
These  charges  may  be  adjusted  from 
time  to  time  in  accordance  with 
Appendix  B  of  the  Govemment-MEAG 
contract.  The  Government  retains  the 
right  to  obtain  alternative  transmission. 
In  that  event,  the  Government  will 
charge  the  preference  customers  at  the 
same  rate  the  Government  pays  for  the 
services. 

The  Government  has  entered  into  a 
contract  with  Dalton  to  provide 
transmission  services  to  Dalton.  The 
Government  retains  the  right  to  obtain 
alternative  transmission.  In  that  event. 
the  Government  will  charge  Dalton  at 
the  same  rate  the  Government  pays  for 
the  services. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  five  and  one-half  (5.5)  percent 
losses).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
imder  this  schedule  shall  end  at  12:00 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
the  equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
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all  such  control  and  protective 
equipment  shall  be  coordinated  with 
that  which  is  installed  by  and  at  the 
expense  of  the  Company  on  its  side  of 
the  delivery  point 


Service  Interruption 

When  energy  delivery  to  the 
Customer's  system  for  the  account  of  the 
Government  is  reduced  or  interrupted, 
and  such  reduction  or  interruption  is  not 
due  to  conditions  on  the  Customer's 


system  or  on  the  Georgia  Integrated 
Transmission  System,  the  demand 
charge  for  the  month  shall  be 
appropriately  reduced  as  to  kilowatts  of 
such  capacity  which  have  been 
interrupted  or  reduced  for  each  day  in 
accordance  with  the  following  formula: 


Number  of  kilowatts 
unavailable  for  at  least  12  hours  x 
in  any  calendar  day 


Monthly  capacity  charge 

Number  of  days  in  billing 
month 


|une  1. 1969. 

United  States  Department  of  Energy, 
.Southeastern  Power  Administration 

Wholesale  Power  Rate  Schedule  CA-3- 
A 

Availability 

This  rate  schedule  shall  be  available 
to  Acworth  and  Hampton  (either  one  of 
which  is  hereinafter  called  the 
Customer]  in  Georgia,  owning 
distribution  systems,  to  whom  power 
may  be  wheeled  pursuant  to  contracts 
between  the  Government  and  the 
Georgia  Power  Company  (hereinafter 
called  the  Company),  or  Municipal 
Electric  Authority  of  Georgia 
(hereinafter  called  MEAG). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  at  wholesale  of  power  and 
accompanying  energy  generated  at  the 
Allatoona.  Buford.  ].  Strom  Thurmond. 
Walter  F.  George.  Hartwell.  Millers 
Kerry.  West  Point,  Robert  F.  Henry, 
Carters  and  Richard  B.  Russell  Projects 
and  sold  under  appropriate  contracts 
between  the  Government  and  the 
Customer  and  to  any  deficiency  energy 
purchased  by  the  Government  from  the 
Companies. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 

COllUiiiabi&ri. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  and  other  transmission 


sold  under  this  rate  schedule  for  the 
periods  specified  shall  be: 


Capacity  charge: 
Per    kilowatt    of    total    contract 
demand    for    the    period:    June 

1989  through  September  1990 $1.74 

Energy  charge: 

Mills  per  kilowatt-hours 8.50 

Other  Transmission  charge: 
Per    kilowatt    of    total    contract 

demand $.20 

Transmission  charge: 
Per    kilowatt    of    total    contract 
demand „ „ „     $2.81 


Transmission 

This  rate  is  subject  to  annual 
adjustment  on  January  1,  and  will  be 
computed  subject  to  the  Appendix  C 
attached  to  the  Government-Company 
contract,  less  $.11  per  kilowatt  for  use  of 
facilities  revenues  from  the  Southern 
Companies.  The  Government  has 
entered  into  a  contract  with  MEAG  to 
provide  transmission  services  to  its 
members  and  may  enter  into  a  contract 
with  MEAG  to  provide  transmission 
services  for  Acworth  and  Hampton.  In 
that  event  Acworth  and  Hampton  will 
pay  MEAG  directly  for  these  services, 
and  these  charges  may  be  adjusted  from 
time  to  time  in  accordance  with 
Appendix  B  of  the  Govemment-MEAG 
contract.  The  Government  retains  the 
right  to  obtain  alternative  transmission. 
In  that  event,  the  Government  will 
charge  the  preference  customers  at  the 
same  rate  the  Government  pays  for  the 
services. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 


Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billling  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  five  and  one-half  (5.5)  percent 
losses).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12:00 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Company  on  its  side  of  the 
delivery  point. 

Service  Interruption 

When  energy  delivery  to  the 
Customer's  system  for  the  account  of  the 
Government  is  reduced  or  interrupted; 
and  such  reduction  or  interruption  is  nut 
due  to  conditions  on  the  Customer's 
system,  the  demand  charge  for  the 
month  shall  be  appropriately  reduced  as 
to  kilowatts  of  such  capacity  which 
have  been  interrupted  or  reduced  for 
each  day  in  accordance  with  the 
following  formula: 


Number  of  kilowatts 

unavailable  for  at  least  12  hours 

in  any  calendar  day 


XK 


Monthly  capacity  charge 

Number  of  days  in  billing 
month 


Federal  Register  /  Vol.  54.  No.  106  /  Monday,  June  5.  1989  /  Notices 

June  1, 1989.  r                   »               n         nw^ 

preference  customer  will  pay  OPC 

United  States  Department  of  Energy  directly  for  the  transmission  service. 

Southeastern  Powwer  Administradon  The  rate  is  subject  to  adjustment  from 

motesalePa^erRa^  Schedule  GA.2-  ii.THXTob^.tn'lue^ir""''' 

arrangements.  In  that  event,  the 

Availability  Government  will  charge  the  preference 

This  rate  schedule  shall  be  available  customer  at  the  same  rate  the 

to  cooperatives  (any  one  of  which  is  Government  pays  for  the  service, 

'hereinafter  called  the  Customer)  in  Contract  Demand 

Georgia,  owning  distribution  systems,  to  ^n.^  „„„,.„  »  j  _     j  •   .u              »    r 

x^u\Z,^^,„^,Jr^,.u„,.,u^^\^Ai.    ^J,  The  contract  demand  IS  the  amount  of 

whom  power  may  be  wheeled  pursuant  caoacitv  in  kilowatts  statpd  in  thp 

to  contracts  between  the  Government  "^S !I\,i 'uT    r                 1^ 

„„  J  ,.  „  r- •    n          I-  _  contract  which  the  Government  is 

fhprHn«Sr  SIpH  Z  r^T^^^^^^  Obligated  to  supply  and  the  Customer  is 

(hereinafter  called  the  Company),  or  entiUed  to  receive 

Oglethorpe  Power  Corporation  entiued  to  receive, 

(hereinafter  called  OPC).  Energy  to  be  Furnished  by  the 

Applicability  Government 

~- •       »       L  J  I     L  II L         !•     ui  The  Government  will  sell  to  the 

This  rate  schedule  shall  be  applicable  Customer  and  the  Customer  wiU 

to  the  sale  at  wholesale  of  power  and  ^.^ase  from  the  Government  energy 

accompanying  energy  generated  at  the  .  .  .,,.            .,         .     i     . » 

Allatoona.  Buford.  J.  Strom  Thurmond.  ««*=*>  ^'"'"8  ™°".*  equivalent  to  a 

Walter  F.  George.  Hartwell,  Millers  percentage  specified  by  contract  of  the 

Ferry,  West  Point,  Robert  F.  Henry,  ^"^'■Sy  ""^^^  available  to  the  company 

Carters  and  Richard  B.  Russell  Projects  ^ ^^^^  ^'^®  ®"*^  one-half  (5.5)  percent 

and  sold  under  appropriate  contracts  losses).  The  Customer's  contract 

between  the  Government  from  the  demand  and  accompanying  energy  will 

Companies.  be  allocated  proportionately  to  its 

_..         .       , «      .  individual  delivery  points  served  from 

Character  of  Service  the  Company's  system. 

The  electric  capacity  and  energy  ....               , 

supplied  hereunder  will  be  three-phase  ^"""8  Month 

alternating  current  at  a  nominal  The  billing  month  for  power  sold 

frequency  of  60  Hertz  delivered  at  the  under  this  schedule  shall  end  at  12.-00 

delivery  points  of  the  Customer  on  the  midnight  on  the  last  day  of  each 

Company's  transmission  and  calendar  month, 
distribution  system.  The  voltage  of 

delivery  will  be  maintained  within  the  Conditions  of  Service 

limits  established  by  the  state  regulatory  ^^  Customer  shall  at  its  own 

commission.  ..     .     .  „        ,       ... 

expense  provide,  mstall,  and  maintain 

Monthly  Rate  the  equipment  necessary  to  protect  and 

The  monthly  rate  for  capacity,  energy,  control  its  own  system.  In  so  doing,  the 

transmission  and  other  transmission  installation,  adjustment,  and  setting  of 

sold  under  this  rate  schedule  for  the  a"  "uch  confrol  and  protective 

periods  specified  shall  be:  equipment  shall  be  coordinated  with 

.                                                      '  that  which  is  installed  by  and  at  the 

TeT' kilowX  of    total    contract  expense  of  the  Company  on  its  side  of 

demand    for   the   period:    June  the  delivery  point. 

Ene^cha'^f^^''""^"'^ ^■"'  Service  Interruption 

Mills  per  kilowatt-hours 8.50  yVhen  energy  delivery  to  the 

°t;  Ti=roY't3-  contract  Customer's  system  for  the  account  of  the 

demand                                           $.20  Government  is  reduced  or  interrupted. 

Transmission  charge:  ^"d  such  reduction  or  interruption  is  not 

Per    kilowatt    of   total    contract  due  to  conditions  on  the  Customer's 

demand $-1.11  system  or  on  the  Georgia  Integrated 

Transmission  Transmission  System,  the  demand 

_-     „                . ,            .      ^  J     -xL  charge  for  the  month  shall  be 

The  Government  has  contracted  with  o„,»..^.,-jo»„i„  ^a.,^^a  „^  »«  vi\A    „..     * 

i-.ru-. .            •  J    »                             •       .  appropnately  reduced  as  to  kilowatts  of 

OPC  to  provide  transmission  services  to  ^^^j^  caoacitv  which  have  been 

its  members.  The  initial  rate  for  that  ..         .j         j       .r          ., 

service  is  $1.69  per  kilowatt  of  total  interrupted  or  reduced  for  each  day  in 

contract  demand  per  month.  The  accordance  with  the  following  formula: 

Number  of  kilowatts  Monthly  capacity  charge 

unavailable  for  at  least  12  hours  x    »,  _i »  j        •    un- 

in  any  calendar  day  dumber  of^days  in  billing 

June  1, 1989.  ™°" 
(PR  Doc.  89-13289  Filed  6-2-89;  8:45  am] 
BILUMQ  CODE  MS0-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3S79-51 

Approvals  and  Oisapprovaia  of 
Individual  Control  Strategiee  (ICSs) 
Submitted  Under  Section  304<1)  of  ttM 
Clean  Water  Act  (CWA) 

AQENCV.  Environmental  Protection 
Agency. 

action:  Notice. 


f:  Notice  is  hereby  given  of  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  approvals  and  disapprovals  of 
decisions  made  by  the  Region  V  States 
of  Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio  and  Wisconsin  with 
regard  to  the  lists  of  waters,  point 
sources  and  pollutants  and  the 
individual  control  strategies  (ICSs) 
submitted  by  the  above  listed  States 
under  section  304(1)  of  the  Clean  Water 
Act  (CWA)  as  amended  by  the  Water 
quality  Act  (WQA)  of  1987.  The 
approval  and  disapproval  actions 
described  in  this  notice  are  being  taken 
in  response  to  section  304(1)  of  the  CWA 
The  effect  of  the  approval  actions  is  to 
formally  agree  with  the  States  regarding 
the  identiHcation  of  specific  waters 
which  do  not  meet  water  quality 
standards  and  the  development  of  ICSs 
to  control  the  discharge  of  toxic 
pollutants.  The  effect  of  disapproval 
actions  is  to  cause  the  EPA  to 
promulgate  the  appropriate  lists  or 
additions  to  the  lists,  and  ICSs,  in 
cooperation  with  the  affected  States, 
following  notice  and  opportunity  for 
public  comment. 

DATIS:  The  approval  and  disapproval 
actions  described  in  this  notice  are 
effective  June  5, 1989.  The  close  of  the 
public  comment  period  regarding  the 
Region's  decisions  is  October  4. 1989.  A 
response  to  public  comments  received 
concerning  this  notice  will  be  published 
in  the  same  manner  as  today's  notice  on 
or  about  January  4, 1990. 

ADORE8SES:  Copies  of  the  section  304(1) 
lists.  ICSs  and  suporting  documentation 
are  available  for  public  inspection  and 
copying  upon  request  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  V,  Library  (16th  Floor). 
230  South  Dearborn  Street.  Chicago,  IL 

60604. 

PON  FuirrNca  information  contact: 

Mr.  Noel  W.  Kohl  of  the  U.S.  EPA 
Region  V  Monitoring  and  Quality 
Assurance  Branch.  5SMQA,  230  South 
Dearborn  Street,  Chicago,  IL  60604: 
telephone  (312)  886-6224. 


SUPPLCMENTAIIV  limMMATION: 

DescripHoa  of  Sectkw  304(1)  of  the  Clean 
Water  Act 

Section  3040).  which  was  added  to  the 
CWA  by  the  WQA  of  19B7.  requires 
every  State  to  develop  lists  of  impaired 
waters  whidi  cannot  reasonably  be 
expected  to  attain  or  maintain  water 
quality  standards,  identify  certain  point 
sources  and  amounts  of  pollutants 
causing  toxic  impacts,  and  to  develop 
ICSs  for  these  point  resources.  Under 
section  304(1),  the  States'  submittals  are 
generally  grouped  into  three  lists. 

The  first,  "long  list."  includes  all 
waters  which  do  not  meet  water  quality 
standards  for  any  conventional, 
nonconventional,  or  toxic  pollutant  due 
to  any  point  or  nonpoint  source  of 
poUutioo:  this  list  must  also  include 
waters  which  are  classified  for  uses 
which  do  not  n^eet  the  fisbable  or 
swimmable  goals  of  the  CWA. 
Paragraph  (A)(ii)  of  section  304(1) 
requires  the  "kH^  list." 

"rhe  second,  "medium  list."  includes 
waters  which  do  not  meet  certain  State 
numeric  water  quality  standards  (those 
developed  under  section  303(c)(20)(B)  of 
the  CWA)  for  the  toxic  pollutants  listed 
under  section  307(a)  of  ihe  CWA  due  to 
any  point  or  nonpoint  source  of 
poUution.  Paragraph  (A)(i)  of  the  section 
304(1)  reqiiires  the  "medium  list." 

liie  third,  "short  list"  includes  waters 
which,  due  entirely  or  substantially  to 
discharges  from  point  sources,  do  not 
meet  numeric  or  narrative  water  quality 
standards  for  the  toxic  pollutants  listed 
under  section  307(a)  of  the  CWA. 
Paragraph  (B)  of  section  304(1)  requires 
diialist. 

The  "short  list"  also  includes  a  list  of 
facilities  and  their  point  source 
discharges  of  section  307(a)  poUutants 
which  cause  or  substantially  contribute 
to  the  impairment  which  results  in  the 
waters  being  listed  on  the  "short  list" 
The  list  of  facilities  is  required  by 
paragraph  (C)  of  section  304(1]  and  is 
also  referred  to  as  the  "C  list."  The 
States  must  also  develop  and  submit  to 
EPA  and  ICS  for  each  point  source  on 
the  "short  list."  The  ICS  in  most  cases 
will  be  a  draft  or  issued  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  with  supporting 
documentation.  These  ICSs  must  require 
the  permittee  to  meet  specific  effluent 
limits  that  will  assure  attainment  or 
maintenance  of  State  water  quality 
standards.  The  ICS  must  assure  that 
applicable  water  quality  standards.  The 
ICS  must  assure  that  appUcable  water 
quality  standards  are  achieved  generally 
within  three  years  after  the 


establishment  of  the  ICS,  but  no  later 
than  June  4. 1992. 

The  deadline  for  submitting  lists  of 
waters,  point  sources,  pollutants  of 
concern  and  the  ICSs  by  each  State  to 
the  EPA  was  February  4, 1989. 

The  EPA  must  review  and  approve  or 
disapprove  the  lists  and  ICSs  Uiat  the 
States  submitted.  If  a  State  failed  to 
submit  complete  lists  or  a  specific  ICS. 
or  the  EPA  does  not  approve  a  list  or 
ICS  submitted  by  a  State,  then  the  EPA, 
in  cooperation  with  the  State  and  after 
opportunity  for  public  comment  must 
develop  the  list  and  ICSs.  The  EPA  can 
also  disapprove  a  State's  decision  not  to 
include  a  particular  waterbody  or 
segment  on  the  appropriate  list  or 
develop  an  ICS.  based  upon  scientific 
and  technical  information  currently 
available  to  EPA.  In  this  instance.  EPA's 
decision,  when  finalized,  will  constitute 
an  addition  to  the  lists  and  ICSs 
submitted  by  the  State.  In  a  number  of 
instances  identified  in  this  notice,  EPA 
is  proposing  the  addition  of  waters  and 
ICSs  to  the  State  lists.  Once  EPA  makes 
a  final  determination  as  to  the  contents 
of  these  lists,  following  review  of 
comments  and  any  public  hearing 
resulting  fit)m  this  notice,  EPA  has  the 
authority  to  establish  an  ICS  for  any 
point  source  added  by  EPA  to  the  list  or 
for  which  the  EPA  disapproves  a  State's 
ICS.  Until  EPA  acts  to  finally  establish 
such  an  ICS,  the  State  may  act  to 
establish  an  acceptable  ICS  in  lieu  of 
EPA's  action.  ICSs  are  generally 
established  and  enforced  by 
incorporation  into  NI^DES  permits  as 
specific  conditions  and  limitations.  Any 
action  taken  by  EPA  in  estabUshing  an 
ICS  must  be  taken  in  cooperation  with 
the  States  where  possible:  any  similar 
State  action  is  subject  to  EPA's  normal 
NPDES  review  pursuant  to  sections 
304(1)  and  402(d)  of  the  CWA. 

Today's  notice  announces  the 
availability,  by  State,  of  the  lists  of 
waters  and  ICSs  approved  by  EPA.  It 
further  identifies  waters  and  INCSs, 
whether  submitted  to  EPA  by  the  State 
or  omitted  from  the  State's  submission, 
for  which  the  EPA  disapproves  the 
State's  decision.  Today's  notice  also 
provides  opportunity  for  comment  and 
requests  for  public  hearings  on  EPA's 
determinations. 

EPA's  Approvals  of  the  States' 
Decisions  with  Respect  to  Lists  of 
Waters,  Point  Sources,  Pollutants  and 
ICSs 

The  EPA  has  reviewed  the 
information  submitted  by  the  States  and 
approves  the  "long  and  medium  lists" 
submitted  by  the  States  of  Illinois, 
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Indiana,  Michigan.  Minnesota,  Ohio  and 
Wisconsin.  EPA  finds  that  the  waters  so 
listed  have  met  the  criteria  for  being 
included  on  the  lists  required  by  section 
304(1)(1)(A)  (i)  and  (ii).  A  summary  of 
the  long  and  medium  list  approval 
actions  in  terms  of  numbers  of  waters  is 
presented  as  follows: 

Epa  Approvals  of  "Long  and  Medium 
List"  Waters 


Slate 

••LongLisr- 
Waters 

••MeeSum  Lot" 
Waters 

IL 

1069 
527 
2S6 

105 

IN 

55 

Ml 

64 

Epa  Approvals  of  "Long  and  Medium 
LIST'  Waters— Continued 


State 

"LoogUsT 
Waters 

"Medium  List" 
Waters 

MN 

OH 

1140 

SOS 

1124 

527 
291 

Wl 

324 

Copies  of  the  long  and  mediimi  lists  as 
submitted  and  approved  may  be  viewed 
or  obtained  by  contacting  Mr.  Noel  W. 
Kohl  as  identified  above. 

The  EPA  approves  the  decisions  of  the 
States  of  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio  and  Wisconsin  to  list 


the  following  waters  on  each  State's 
respective  "short  list"  required  by 
paragraph  (B)  of  section  304(1).  The  EPA 
finds  that  the  waters  so  listed  have  met 
the  criteria  for  being  included  on  the  list 
required  by  section  304(1  )(1)(B)  of  the 
CWA.  EPA  also  approves  the  following 
point  sources  on  the  "C  list"  because  the 
sources  on  the  "C  list"  have  met  the 
criteria  for  being  included  on  the  list 
required  by  section  304(1)(1)(C).  The 
waterbodies  and  point  sources  approved 
by  the  EPA  in  reviewing  the  States' 
"short  list"  are  presented  as  follows: 

EPA  Approvals  of  "Short  List"  Waters 
and  Point  Sources 


State 


Watertxxly  name 


Walertxxly 


Point  source  name 


Stiort  list 


lllirxMS. 


IKnots.... 
Illirtois.... 
Illinois... 
Illinois... 
HIinois... 
Illinois.... 
Indiana. 
Indiana. 
Indiana.. 
Indiana . 
Indiana. 
Indiana. 
Ir>diana. 
Indiana. 
Indiana . 
Indiana. 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana 

Indiana .... 
Mictiigan . 
Mlct>igan . 
Mlct>igan . 
Mlctiigan . 
Michigan . 
Michigan. 
Michigan . 
Michigan . 
Michigan . 
Michigan . 
Michigan . 
Michigan . 
Michigan . 
Michigan . 


Lake  Michigan.. 


Waukegan  Hartxx 

TritXJtary  to  Sugar  Creek 

Brush  Creek 

Lake  Braken 

Mississippi  River 

Wood  River 

Trail  Creek 

Grand  Calumet  River  East  Branch... 
Grand  Calumet  River  West  Branch.. 
Grand  Calumet  River  West  Branch.. 
Grand  Calumet  River  East  Branch... 

Irxliana  Hartxx  &  Stup  Canal 

Indiana  Hartxx  &  Ship  Canal 

Mather  Ditch 

Teutsch  Ditch 

Cedar  Creek 

Harvester  Ditch 

Little  River 

Little  Misslssinewa  River 

Eel  River  Tritxitary 

Eel  River _ 

Wat>ash  River 

Walnut  Creek 

Prairie  Creek 

Wildcat  Creek 

Watiash  River 

Elliot  Ditch 

Wat>ash  River _ 

Whitlock  Springs 

Vernon  Fork 

Rk:hland  Creek 

Wilson  Ditch 

Eagle  Creek 

Eagle  Creek 

Eagle  Creek 

Big  Blue  River 

Boggs  Creek 

Bailey  Branch 

Patokia  River 

Falling  Run  Creek 

Ohio  River 

Travis  Ditch 

Travis  Drtch 

Carp  Creek 

Menominee  River 

Menominee  River 

Escanaba  River „ 

Lake  Macatawa 

Grand  River 

Hayworth  Creek „ 

Hayworth  Creek 

Ruddlman  Creek 

Boardman  River 

St  Marys  River 

Tittabawasee  River 

Wolf  Creek  Tributary 

Flint  River 


Segment  No. 
4040002002 

4060200-NA 

5120111011 

7130005013 

7130005013 

7140101006 

7110009002 

4040001000 

4040001010 

4040001010 

4040001010 

4040001010 

4040001010 

4040001010 

4050001020 

4100003002 

4100003009 

4100004001 

6120101018 

5120103007 

5120104002 

5120104004 

5120105009 

5120106019 

5120107004 

5120107009 

5120108-NA 

5120106017 

5120108018 

5120110001 

5120207024 

5120113012 

5120201007 

5120201032 

5K0201032 

5120201032 

5120204006 

5120208015 

5120208018 

5120209010 

5140101001 

5140202016 

7120001022 

7120001022 

4020105029 

4030108014 

4030108015 

4030110001 

4050002012 

4050004005 

4050005009 

4050005009 

4060101010 

4060105007 

4070001019 

4080201001 

4050006025 

4080204005 


CfeSt 
N   Chicago  Refiners  A  StimN- 

ers 
Outtx>ard  Manne  Corp. 
Marathon  Oil. 
Koppers  Company  lr>c 
Koppers  Company  Inc. 
Sauget  Abnt. 
Okn  Corp. 

Michigan  City  Wwtp. 
USX  Corp. 
Hammond  Stp 
East  Chicago  Stp. 
Gary  Stp 
Inland  Steel 
LTV  Steel 

SyndKate  Store  Futurea. 
Universal  Tool 
Stanadyne. 
Phelps  Dodge. 
Roanoke  Sip. 
Shelter  Gk>be  Corp. 
Laketon  Refirwig. 
United  Technotogies. 
Logansport  Wwtp. 
Warsaw  Stp 
FranWort  Stp. 
Kokomo.  Wwtp. 
LarKks  Gyr 

ALCOA  Lafayette  Works 
Lafayette  Sip 
Mid  States  Steel  S  Wre 
North  Vernon  Stp. 
Pnrx»ton  Stp. 
Firestorw 
General  Motors. 
Speedway  Stp 
Bridgeport  Brass. 
Allegheny  Ludhim. 
USON  Crane  Ammn.  DepoL 
GMC  Central  Foundry. 
Jasper  Stp 
New  Albany  Stp 
Evansville  East-Stp. 
Laporte  Stp. 
Roll  Coater. 
Ishpemng  Wwtp. 
Cf^ampiorvQmnnesoc  MM. 
MerKKTunee  Wwtp. 

BASF  Pigments  Oiv. 
Jackson  Widrtp 
Federal  Mogul. 
St  Johns  Wwtp. 
Sealed  Power  Corp 
Traverse  Dty  Wwtn 
Sault  St  Mane  Wwtp. 
Dow  Chemical  Mtdtand. 
Hitachi  Magnetics  Corp. 
Rint  Wwtp. 
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Stat* 


Waiartxxly  nwTw 


Watartxxly 


Point  aouvco  nanw 


Mic>Mgan. 
Mtdiigan. 
Mwhigan . 


Ohio 

Ot*) 

O*) 

Ohio 

Ohio _. 

Ohio 

Ohio 

Ohio _. 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio ™ 

Ohio 

Ohio 

Ohio 

Ohio 

\afi^  jijija^i^ 

wmontm. 

Wiiconiin. 
Wiaoondn. 
wiKomin 


Wlacofwn . 
Winorwin. 
Witcontin. 


Ointon  River 

Detroit  River 

Detroit  River 

Wiitow  Run  Creek.. 
SL  Louit  Bay 


Short  M 


Rainy  River 

HefTwnirtg  Ditch « 

Mahoning  River 

Sixmiie  Creeit 

Sixfnile  Creek.... 

Oil  Ditch 

N.  Turkey  Foot  Creek. 

Racoon  Creek 

Maumee  River 

Biack  River 

Black  River 

Aahtatxjia 

Laslie  Run  Tritxitaiy^.. 

Hocking  River „„ 

Horford  Run.... 

Domer  Ditch 

Mmiahillen  Creek 

NlmiahiNen  Creek 

Rocky  Fk  Mohican 

Rocky  Fk.  Mohtoan 

Rockswale  Ditch 

Big  Oart>y  Creek 

Scippo  Creek „ 

Paint  Creek 

Turtle  Creek 

Lake  Michigan 

Lake  Michigan 

Wiaconain  River 

Wlacofiam  River 

Wiacor)8in  River...... 

Wfacorwin  River 

Wiaconain  River 

Davy  Creek 

Badtish  Creek 

Fox  River  (III) 


Segment  No. 
4090003006 

4090004013 

4090004013 

4090005003 

4010102001 

7010206001 

9030004013 

411000-NA 

503010-NA 

4100007-NA 

4100007-NA 

410000e-NA 

4100009-NA 

4100011-NA 

410009001 

4110001004 

4110001004 

4110003008 

50301 01 -NA 

5030204027 

5040001 -NA 

5040001-NA 

5040001028 

5040001028 

5040002004 

5040002004 

5060001032 

5060001033 

5060001043 

5060002082 

5060003001 

5090202007 

4040020004 

4040030001 

7070002023 

7070002034 

7070003033 

7070003033 

7070003036 

7090001028 

7090001057 

7120006011 


Clat 

Mt.  Ctemens  Wwtp. 
Trenton  Wwtp. 
Detroit  Wwtp. 
Vpeiianti  Com.  UtMaa. 
Western  Lake  Superior  SO. 
Koch  Refinery. 
Boise  Cascade. 
Bectitel  McLaugNin^Sand 
Warren  Consotidata  Industries. 
Ohio  Decorative  Products. 
Harvard  Industries  Inc. 
Cooper  Tire  &  Rubt>er. 
Wauseon  Wwtp. 
Whirlpool  Cofp..Clyde. 
Toledo  Bay  Wiew  Wwtp. 
Elyria  Wwtp. 
Stanadyne  Inc. 
VygenCorp. 
Roshel  Industries. 
Lancaster  Wwtp. 
Ashland  Petroleum  Ca 
Timken  Co. 

J&L  Specialty  Products. 
LTV  Massilkxi.  " 

White  Consolidated  Industries. 
MansfieM  Wwtp. 
Ray  Lewis  &  Son  Inc. 
Whirlpool  Corp.— Marion. 
Ranco— Plain  City. 
PPG  Ind.— Ordeville. 
Mead  Paper  Corp. 
Cincinnati  Milacron. 
Milwaukee  Msd— Shore. 
Milwaukee  Msd — Jones  Is. 
Daishowa  Chemk^ls. 
Wausau  Wwtp. 
Nekoosa  Papers  Inc. 
Vuk:an  Materials. 
Consolidated  Papers  Inc. 
Oconomowoc  Electroplating. 
Madison  Msd. 
Waukesha  Stp. 


The  EPA  approves  the  following  ICSs 
because  EPA  finds  that  these  ICSs  meet 


all  applicable  statutory  and  regulatory 
requirements  for  ICSs. 


EPA  APPROVALS  OF  ICSs 


Stat* 


Permit  No. 
(ICSNo.) 


Point  source  name 


Polhjtants  of  concern 


Illinois.. 
Illinois.. 
IHinois.. 
Illinois.. 


Indtena.. 
Indiana.. 


li 

Indiana.. 

Indiana.. 

Indiana.. 

Indiana.. 

Indiana.. 

Indtana. 


Indiana.. 
Indiarta.. 


IL0002755 
IL0002267 
IL0004073 
IL0035688 
IL000023O 

IN0023060 
IN0022829 
IN0022977 
IN0000205 
IN0052400 
IN0000639 
IN0000442 
IN0003107 
IN0001244 
IN0025453 
IN0023604 
IN0024805 
IN0032875 
IN0001074 
IN0002445 
IN0001341 
IN0032972 
IN0001767 
IN00452e4 
IN0021539 


N.  Cheago  Refiners  A  Smeitera.. 

Outtxiard  Marine  Corp 

Marathon „ „ 

Koppera  Co.  Inc 

OlinCorp 


Hammor>d  Stp , 

East  Chicago  Stp 

Gary  Stp „ _. 

LTV  Steal 

Syndk:ate  Store  Fixtures. 

Universal  Tool 

Phelpa  Dodge 

Sheller  Gtobe  Corp 

Laketon  Refining 

United  Technoiogiea 

Logansport  Wwtp 

Warsaw  Wwtp 

Kokomo  Wwtp 

Landis  &  Gyr 

Mid  States  Steal  A  Wire 

Firestone 

Speedway  Stp 

Bridgeport  Brass 

Allegheny  Ludlum 

USON  Crane  Ammrv  Depot . 


Cu,  Pb.  Zn.  NL 

PCB. 

Phenol.  Cr+3.  Cr+6. 

Phertol. 

Cu.  Cr,  CN.  Pb.  Ni.  Zn. 


Cu.  CN. 

CN. 

CN.  Phenol. 

CN.  Cd. 

Cu.  Cr,  Ni. 

Cr,  Cu.  Zn. 

Cu.  Phenol. 

Cu.  Ni. 

CN. 

Ca 

Cd.  Cu.  Pb.  Ni.  Zn. 

Cd,  Cu.  Pb.  Ni,  Zn. 

Pb.  Ni,  CN,  Cu.  Cd.  Zn. 

Cu. 

Cu.  Pb. 

PCB. 

Ca 

Cu. 

Ni. 

Ni.  CN. 
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State 


Permit  No. 
(ICSNo.) 


Point  source  name 


PoMantspf  concern 


Indiana.. 

Indiana.. 

Indiana.. 

Michigan. 

Michigan.. 

Michigan.. 

MKhigan. 

Mnhigan.. 

Michigan. 

Mictiigan. 

Michigan. 

M«higan. 

Michigan. 

Michigan. 

Michigan. 

Minnesota.. 

Minnesota.. 

Minnesota.. 

Ohio 

Ohio 

Ohio 

OhkJ 

Ohio 

Ohio 

Ohio 


OhkJ. 

Ohio. 
Ohio. 


Ohio _... 

Ohio 

Ohio 

Ohio 

OH0026328.. 


Ohio 

Ohio ..._ 

Ohio 

Wisconsin.. 

Wisonsin.... 


Wisconsin .. 
Wisconsin.. 
Wisconsin., 
Wisconsin., 
Wisconsin., 
Wisconsin.. 


IN0020e34 

IN002S577 

IN0028172 

MI0021369 

MI002S631 

MI0023256 

M10002747 

MI0026468 

MI0004057 

MI0024056 

MK)00086e 

MI0027812 

MI0022926 

MI0021164 

MI0042676 

MN0049e76 

MN0000418 

MN0001643 

OH0002852 

Orl0003301 

OH0002577 

OH0023400 

OH0025003 

OH0000426 

OH0002283 


OH0051489 

OH0026026 
OH0005657 

OH0004219 
OH0007188 
OH0006939 
OH0004600 
Mansfiekj 

Wwtp 
OH0005479 
OH0004251 
OH0009911 
WI0024775 

WI0024767 

WI0003450 
WI0025739 
W10003565 
WI0002241 
WI0024597 
WI0029971 


Jasper  Stp 

Laporte  Stp „.... 

RoM  Coater 

lshpemir>g  Wwtp 

Menominee  Wwtp 

Jackson  Wwtp 

Federal  Mogul 

St  Johne  Wwtp „ 

Sealed  Power  Corp 

Sault  St.  Mane  Wwtp 

Dow  Chemical  Midland.. 
Hitact>i  Magnetws  Corp.. 

Flint  Wwtp 

Trenton  Wwtp „ 

Ypsilariti  Community  Util. 
Western  Lake  Supenor  SD.. 

Koch  Refinery 

Base  Cascade 

Ofwo  Decorative  Products ... 

Harvard  Industries  Inc 

Cooper  Tire  &  Rubber 

Wauseon  Wwtp 

Elyria  Wwtp 

Stanadyne  Inc 

Vygen  Corp 


Roshel  Industries.. 


Cd.CaCN.Pb. 

CaCN. 

CaPb.  Zn. 

CN.  Pb. 

CaHg. 

Cd.  Zn. 

Cd. 

Hg. 

TCE. 

Ca 

Z3.7.8-TCOO. 

Hg. 

Cd,  CN.  Pb.  Hg.  PCB. 

Ha 

Cd. 

Ha 

Oranics.  Cr. 

2.3,7.8-TCOO. 

CaCN. 

Cr 

Cu.  Pb.  Zn.  Hg.  Ag. 

Cr,  Cu.  Pb.  NL  Za 

Cd.  Ca  Cr.  NL  CN,  Zn. 

Ca 

Cd,  Cu.  Hg.  Zn,  Bis(2- 
ethy|.tiexyl)phihaiala, 
I^^Ochtoroeltfane. 

Cr.  T1.  CHC13. 


Lancaster  Wwtp 

Ashland  Petroleum  Co.. 


Timken  Co 

J4L  Specialty  Products 

LTV  Steel  Co.  Bar  Plant 

White  Consolklated  Industries ., 
Cd,  Cu.  Zn,  Hg,  CN 


Ray  Lewis  A  Son  Inc „.. 

PPG  Industries 

Cincinruiti  Milacron 

Milwaukee  Msd — S.  Shore . 

Milwaukee  Msd— Jones  Is- 


Daishowa  Chemicals 

Wausau  Wwtp 

Vuk:an  Materials 

OcoTKxnowoc  Electroplating . 

Madison  Msd 

Waukesha  Wwtp 


CaZa 

Sb,  Cd,  Cr,  Cu,  Pb,  NL  Ag. 

Zn. 
Ca  NL  Zn.  Pb,  Ct. 
Ca  NL  Zn,  Cr 
Cd,  Cu. 
Ag.  CN.  Pb. 


Cd.Cu.NLAg. 

Cr.  Ni.  Zn. 

Cd.Cu.Ni 

Cr  +  6.  CN,  8iS(2-ethy»- 

hexyOphttialate. 
CaCN.  Cr-f6.  Bis(2- 

ettvyl-hexyf)phthaMa. 
CaZa 

CN.CaCd.Sa. 
Cu 

Cd,CaCN.  Zn. 
Hg,  CN.  n. 
Cd,  Ca  Pb,  CN,  B«(2- 

ethyl-hexyl)Pt)thalala,  p- 

Chioro.m-craaol. 


EPA's  Disapprovals  of  the  State's 
Decisions  with  Respect  to  Lists  of 
Waters.  Point  Sources.  Pollutants  and 
ICSs 

The  EPA  disapproves  those  portions 
of  the  "short  list"  required  by  paragraph 


(B)  of  section  304(1)  of  the  CWA  for  the 
waterbodies  and  States  indicated  for  the 
reasons  given  below.  EPA  bases  this 
action  specifically  on  the  State's  failure 
to  include  these  waters  on  the  "short 
list"  despite  available  information 


which  EPA  believes  would  support  thier 
additions  to  the  Ust. 


EPA  Disapprovals  of  "Short  List"  Waters 


State 

Waterbody  name 

Watertiody 
segment  No. 

Reason  for  "Short  List "  d«approval 

Irxliana 

Trail  Creek  Tributary                  

4040001 -NA 
5080003014 

5120105-NA 

5120111011 

7010206001 

Failed  to  list  waterbody  for  Cr  from  Anderson  Co.  Irtc 

Indiana 

Brown  Ditch                    

Failed  to  list  watertxxly  for  Cd,  Cu,  CN,  Pb.  Zn  from  Dana 

Indiana _ 

Phillips  Ditch 

Corp. 
Failed  to  list  waterbody  for  Cr,  Cu.  Zn  from  Wm  Parker  Ca 

Indiana ~ „ 

Wabash  River 

Minnesota 

Mississippi  River 

Failed  to  list  waterbody  for  PCB  from  Metro  Wwtp. 
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Slatt 

WMMtoC^ 

MQn>9nt  No- 

R«Mon  for  "Short  List"  disapproval 

ONO 

LalMErls 

41202-NA 

4110002001 

6030103007 

5060001035 
5060003001 

4030105002 

4030204001 

4030204002 
4040002002 
7070002023 

Faitod  to  Hst  watert)ody  for  Cu  from  North  Coast  Brass  and 

OMo     . 

CuvalKMM    

Copper  and  ON  from  Elkam  Metals. 
Failed  to  list  watertxxly  for  Cu.  Cd,  Zn,  Pt>enolics  from  Akron 

ONo „ „... 

Wwtp. 
Failed  to  Nst  watertxxly  for  CN.  Cu.  Cr->-6  from  Thomas  Steel 

ONO _ „ 

ONo 

Wtooottn ».»..«...........«..».».....•. 

Wiacontin „ 

Red  Run  Trfculwy - 

Flint  Cr#6k » 

PMhUgo  niv« 

UwMT  Fox  RIvtr 

Strip. 
Failed  lo  Nst  «nterhody  for  Zn.  Ag.  Cu.  CN  from  Sharon  Steel. 
Failad  lo  identify  i3,7,8-TCOD  impact  from  Mead  Paper  Corp. 
Failad  to  M  watertxxfy  for  2,3,7,S-TCOO  from  Peshtigo  Stp 

and  Badger  Paper. 
Failed  to  Nst  watertxxly  for  2.3.7.e-TCOO  from  Green  Bay  Msd 

and  James  River  Corp. 
Failed  to  list  watertxxfy  lor  PCB  from  Fort  Howard  Paper. 

yMacenHn..../. 

.*■■■-  -  ■  - 

vvvcomvi ..«...».»..•.»•.......»«......... 

i 

Lak*  Michigwt 

F^led  lo  Hst  watertxxfy  lor  Cu  from  Anderson  Brass  Co. 
FaMed  to  identify  2.3.7.&-TCOO  impact  from  Weyertiaeuser 
Corp. 

The  EPA  disapproves  the  following 
ICSs  because  either  the  State  failed  to 


submit  the  ICS  to  EPA  for  review  or 
because  the  ICS  is  inconsistent  with 


applicable  regulatory  and  statutory 
requirements  for  developing  ICSs. 


EPA  Disapprovals  of  ICSs 


nm  mill    klA 

KBrflW  riO< 

(ICS  No.) 


Point  source  name 


Reason  for  ICS  dnapproval 


Michigan.. 
Michigan.. 


Micfiigvt.. 


Ohio.. 

OMo.. 
Ohio.. 
Ohio.. 

Ohio.. 
Ohio.. 
Ohio.. 

Ohio.. 

Ohio.. 

Ohio 

Ohio.. 
Ohio. 


Wiaconsin.. 


IL0065195 

IN0032565 
IN0023752 
IN0000281 
IN0000040 
IN0000582 
IN0001333 

IN0021440 
IN0049743 
IN0022934 
IN0001210 
IN0032468 
IN0025861 
IN0024392 
IN0020451 
IN0003573 
IN0023884 
IN0033073 
MI0042170 

MI0000027 

MI0000761 
MI0023647 
MI0022802 

MN0029615 
OH0000701 

OH0032727 
OH0000027 

OH0101079 

OHOOOOvOo 
OH0027740 
OH0023833 

OH0011363 

OH00073S8 

OH00e3e52 

OH0004502 
OH00044ai 

WI0000663 


Sauget  Ahrtf.. 


Anderson  Co.  Inc 

Michigan  City  Wwtp. 

USX  Corp 

Inland  Steal 

Stanadyne 

Dana  Corp.„ 


Roanoke  Stp 

Wm  Pfaffer  Co 

Franhford  Stp 

Alcoa  Lafayette 

Lafayette  Stp 

Hamilton  Glass 

PrlfKelon  Stp »..«».«.......« 

North  Vemon 

GMC  Central  Foundry 

New  Albany  Stp 

EvanavWe  Easl-Stp 

Champion  Paper  Quinneaec  I 

Mead  Paper 

BASF  Pigments  Olv 

ML  Cterfwns  Wwtp » 

Detroit  Wwtp »..» 


Metro  Wwtp 

Bechtel  McLaughlin. 


North  Coast  Brass  A  Copper 

ElkemMetala 

Warren  ConaoMatad  Induslriea.. 


Whiripool  Corp 

Toledo  Bay  View  Wwtp.. 
City  of  Akron  Wwtp 


Thomas  Strip  Steel.. 

Whirlpool  Corp 

Sharon  Steel „.... 


Ranco— Plain  City. 
Mead  Paper  Corp... 


Badger  Paper  I 


kMdequate  limits  for  CNorotenzene, 

Analine. 
Failed  to  sutxnit  ICS  lor  Cr. 
Inadequate  limits  for  Cu,Cd.Pb.Ni2n. 
Failed  to  submit  ICS  for  Phenots,  Cr. 
Failed  to  submit  'OS  for  Pb.Zn. 
FaNed  to  submit  ICS  lor  Cu. 
Failed  to  submit  ICS  tor  Cd,  Cu.  CN, 

Pb.  Zn. 
FMled  to  submit  ICS  lor  Cd.  Cu. 
Failed  to  submit  ICS  for  CR.  Cu,  Zn. 
Falad  to  submit  ICS  for  Cu. 
Faied  to  mciude  Cu  limit 
Failed  to  submit  ICS  for  Pb. 
Failed  to  submit  ICS  lor  Ag. 
Inadequate  limits  lor  Cu,  Hg. 
Failed  to  submit  ICS  for  Cu. 
Failed  to  submit  ICS  for  Cu.  PCB. 
Failed  to  submit  ICS  lor  Cu.  Pb. 
Inadaquato  Limits  for  CN.  Pb. 
Failed   to    submit    ICS   for    2,3.7.8- 

TCOO. 
Inadequate  limits  for  2.3.7.8-TCDO. 
ICS  fails  to  limit  3.3'-DCB. 
Failed  to  submit  ICS  for  Cd.  Cr.  Hg. 
Failed  to  submit  ICS  for  Cd.  Cu,  Pb. 

Hg.  PCB. 
Failed  to  submit  ICS  for  PCSs. 
Inadequate  limits  for  Be.  Hg,  Se,  Ag, 

CHOI  3  Ni,  Se,  Ag. 
Failed  to  submit  ICS  for  Ca 
Failed  to  submit  ICS  lor  CN. 
Inadequate  limits  lor  Cd,  Hg.  Cu,  Pb, 

Zn,  Ag. 
Inadequate  limits  for  Sb. 
Inadequate  limits  for  Cr,  Ag,  Toluene. 
Failed  to  submit  ICS  for  Cu.  Cd.  Zn, 

Phenolics. 
Failed  to   submit   ICS  for  CN.   Cu. 

Cr+6. 
Inadequate  limits  for  Sb.  Cd,  Pb,  T1. 

Zn. 
Failed  to  submit  ICS  lor  Zn,  Ag,  Cu, 

CN. 
Inadequate  t'mits  for  Ag. 
Inadequate   limits  tor  2,3.7.8-TCOO. 

Thallium. 
Failed   to   submit    ICS   for   2.3,7.8 

TCDO. 
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State 


EPA  Disapprovals  of  ICSs— Continued 


Wisconsin 

Wocorain 

Wisconsin 
Wiscorwin 
Wisconsin 

Wiscofwin 
Wiscorwin 


Permit  No. 
(ICS  No.) 


WI0030651 

WI0001261 

WI0020991 

WI0001848 
WI0000299 
WI0026042 

WI0003620 
WI0037991 


Point  source  name 


-- 


PeshtigoStp _ Failed    to    submH    ICS   lor    2.3.7.8- 

TCOD. 
Jamqs  River  Corp „J  Failed    to   submit    ICS    for   2.3.73- 

TCOO. 
Green  Bay  Msd __ Failed   to   submit    ICS   for   2.3.7.8- 

TCOO. 

Fort  Howard  Paper „ Failed  to  submit  ICS  lor  PCB 

American  Brass  Co ., Failed  to  submit  ICS  lor  Cu. 

Weyerhaeuser  Corp „ J  Failed   to   submit   ICS  for  i3.7.8- 

TCOO. 

Nekoosa  Papers  Inc..... !  Inadequate  limits  lor  2.3,7.&-TCDO. 

Consolidated  Papers J  Inadequate  limits  lor  2.3.7.8-TCOO. 


Reason  for  ICS  dnapproval 


Public  Comment  and  Requests  for  Public 
Hearing 

The  EPA  solicits  comments  on  its 
proposals  set  forth  in  this  notice  with 
regard  to  the  Usts  of  waters,  point 
sources,  pollutants  and  ICSs.  Comments 
should  address  the  appropriateness  of 
listing  either  waters  or  facilities  or  both 
and  the  adequacy  of  the  ICSs.  To  the 
extent  possible,  comments  should  be 
supported  by  technical  or  scientific 
information  that  relates  specifically  to 
the  waters  or  facilities  in  question. 
Comments  shoidd  address  all  issues  and 
cover  all  available  arguments  and 
supporting  material,  and  be  submitted 
by  no  later  than  October  4, 1989  to  Mr. 
Noel  W.  Kohl.  Chief.  Ambient 
Monitoring  Section,  5SMQA,  U.S.  EPA. 
Region  V,  230  S.  Dearborn  Street. 
Chicago,  IL  60604.  In  addition,  anj 
person  may  make  a  request  for  a  public 
hearing  to  consider  these  lists  and  ICSs. 
Such  requests  should  be  made  in  writing 
to  Mr.  Noel  W.  Kohl  prior  to  the  above 
date,  and  should  state  the  nature  of  the 
issues  proposed  to  be  raised  in  the 
hearing.  The  EPA  may  choose  to  hold 
one  or  more  public  hearings  after  review 
of  the  comments  and  requests. 
Notification  of  any  such  public  hearing 
will  be  made  at  least  30  days  prior  to  the 
scheduled  hearing  date. 

Petitions  to  Add  Waters  and  Dischargers 

Section  304(1)  allows  any  person  to 
submit  to  the  EPA  a  petition  to  add 
waters  to  one  or  more  of  the  three  lists 
of  waters  submitted  by  a  State  and/or 
add  point  sources  to  the  "short  list." 
Petitions  are  due  October  4, 1989,  and 
should  be  addressed  to  Mr.  Valdas  V. 
Adamkus.  Regional  Administrator, 
Attention:  Noel  W.  Kohl,  5SMQA.  U.S. 
EPA.  Region  V,  230  S.  Dearborn  Street. 
Chicago,  IL  60604.  The  petition  should 
identify  and  describe  the  waters  and 
dischargers  in  sufficient  detail  so  that 
the  EPA  is  able  to  determine  the 
location  of  the  dischargers  and  the 


boundaries  of  the  waters  subject  to  the 
petition.  The  petitioner  must  also 
identify  the  lists  or  lists  for  which  the 
petitioner  believes  the  water  and 
dischargers  qualify,  and  the  petition 
must  explain  why  the  water  satisfies  th6 
criteria  for  the  list  or  lists. 

EPA's  Response  to  Comments 

Following  the  close  of  the  comment 
and  petition  period  and  after  a  public 
hearing,  if  such  hearing  is  held,  the 
Regional  Administrator  will  issue  a 
response  to  the  comments  and  petitions 
that  have  been  received.  The  Regional 
Administrator  will  consider  all  petitions 
and  comments  received  and  anticipates 
providing  a  response  to  the  comments 
and  petitions  on  or  about  January  4, 
1990.  This  response  and  its  availability 
will  be  announced  to  the  public  in  the 
same  manner  as  today's  notice. 

Additional  Information  About  the  EPA's 
Decisions  of  Approval  and  Disapproval 
Under  Section  304(1) 

The  administrative  record  containing 
the  EPA's  documentation  on  its 
decisions  on  approval  and  disapproval 
is  on  file  and  may  be  inspected  at  the 
EPA,  Region  V  Ubrary.  16th  Floor.  230  S. 
Dearborn  St.,  Chicago,  IL  60604,  between 
the  hours  of  9.00  a.m.  and  4:00  p.m., 
Monday  through  Friday  except  holidays. 
To  make  arrangements  to  examine  or 
make  copies  of  the  administrative 
record,  contact  the  person  named  above. 
Copies  of  the  administrative  record 
including  the  section  304(1]  lists,  ICSs 
and  supporting  docimfients,  or  portions 
thereof,  will  be  made  available  at  fifteen 
(15)  cents  per  page.  No  fee  will  be 
charged  if  the  total  cost  is  under  twenty- 
five  (25)  dollars. 

For  additional  information  about 
section  304(1),  see  EPA's  publication  of 
"Final  Guidance  for  Implementation  of 
Requirements  Under  section  304(1)  of 


the  CWA  as  Amended"  (March  1988), 
and  proposed  regulations  luider  section 
304(1)  published  in  the  Federal  Register 
January  12, 1989,  beginning  on  page 
1300. 

Valdas  V.  Adamkus. 

Regional  Administrator. 

[FR  Doc.  89-13352  Filed  6-2-89;  8:45  am] 

BILUNG  COOC  eS60-5<Hi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-828-OR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Texas 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUIHMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-828-DR).  dated  May  19. 
1989.  and  related  determinations. 

DATED:  May  25, 1989. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  May  19, 
1989.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  19. 1989: 

The  counties  of  Cooke.  Fannin,  Harris. 
Kaufman,  Johnson,  McLennan, 
Montague,  Nacogdoches,  Paricer,  Smith, 
Rusk,  and  Williamson  for  Individual 
Assistance. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
B3.Sie.  Disaster  Assistance) 

Grant  C  HUnou, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  89-13247  Filed  6-2-00:  8:45  am] 
muLma  cooc  sriv-^n-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

SMALL  BUSINESS  ADMINISTRATION 

Individual  and  Family  Grant  Program 

AOCNCv:  Federal  Emergency 
Management  Agency  and  Small 
Business  Administration. 

action:  Notice. 


summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  is  charged 
with  coordinating  Federal  assistance 
under  the  provisiond  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  when  the  President  has 
declared  a  major  disaster.  The  Small 
Business  Administration  (SBA)  disaster 
loan  program  and  the  State- 
administered  Individual  and  Family 
Grant  (IFG)  program  are  major  sources 
of  Federal  disaster  assistance. 

These  two  programa  are  the  principal 
sources  of  funds  to  repair  or  replace  real 
or  personal  property  damaged  in 
disasters.  However,  persona  can  Qualifv 
for  IFG  funds  only  if  no  other  assistance 
is  available.  This  is  interpreted  as 
meaning  that  those  whose  needs  can  be 
met  by  way  of  the  SBA  loan  are  not 
eligible  for  IFG  assistance.  Prior  to  this 
time.  FEMA  policy  required  that 
approval  of  IFG  assistance  be  based,  in 
part,  upon  receipt  of  written 
documentation  from  the  SBA  that  the 
applicant  had  been  summarily  declined 
for  a  loan  from  that  agency. 

Realizing  that  many  persons  who 
failed  to  qualify  for  loan  assistance  did 
so  because  their  income  was  not 
sufficient  to  permit  them  to  assume  any 
additional  debt,  the  SBA  provided  IFG 
program  administrators  with  tables 
outlining  minimum  income  levels 
necessary  to  establish  a  "reasonable 
assurance  of  ability  to  repay"  the  loan. 
These  tables  had  been  used  as  a 
prescreening  device:  persons  whose 
income  fell  below  these  levels  were 
directed  to  the  SBA  where  they  would 
be  interviewed  further  to  assure  there 
was  no  loan  repayment  ability.  Where 
this  was  the  case,  the  individual  would 
then  be  given  a  document  to  take  to  the 
IFG  program  administrators  to  prove 
they  were  ineligible  for  SBA  assistance. 


After  several  years'  experience  with 
this  procedure,  it  became  apparent  that 
the  interview  process  at  SBA  was  not 
productive  as  few  of  these  low  income 
individuals  qualified  for  loan  assistance 
subsequent  to  the  SBA  interview. 
Therefore,  in  the  interest  of  expediting 
the  delivery  of  disaster  assistance  and 
relieving  the  burden  of  unnecessary 
questioning  of  the  applicant,  FEMA  has 
revised  its  policy  regarding  the 
establishment  of  IFG  eli^bility.  As  of 
the  date  of  this  notice.  State  IFG 
program  administrators  need  require 
only  their  own  or  FEMA's 
documentation  that  the  applicant's 
income  did  not  meet  th*  minim'jms 
noted  on  an  SfiA-provided  income  table 
in  order  to  determine  that  ^A  loan 
assistance  is  not  available  to  that 
applicant. 

Although  this  requires  only  changes  in 
implementation  procedures  and  not  a 
regulation  revision,  FEMA  and  SBA 
want  to  provide  notice  of  the  change  to 
the  public 

FOR  FURTHER  INFORMATION  CONTACT 

Glenn  Carcelon,  Individual  Assistance 
Division.  Disaster  Assistance  Programs, 
Federal  &nergency  Management 
Agency,  Washington.  DC  20472.  f202) 
646-3616  or  Bernard  Kulik.  Deputy 
Associate  Administrator  for  Disaster 
Assistance,  Small  Business 
Administration,  Washington.  DC  2D41R 
(202)  655-6879.  ' 

Date;  May  23. 1989. 
Grant  CPatefMm. 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
Beraaid  Kulik. 

Deputy  Associate  Admiaittrator.  Disaster 
Assistance,  Small  Business  Administration. 
[FR  Doc.  89-13245  Filed  fl-2-89;  8:45  am] 
MUJNQ  COeC  «71«^»-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

[Na  S9-1479] 

Tlirift  Financial  Report 

Date:  May  1&  1989. 
AOENCY:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 


n  The  pubUc  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  request  for  a 
revision  of  an  information  collection 
entitled  "Thrift  Financial  Report, "  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U-SXI. 
Chapter  351. 

The  information  collected  will  enable 
the  Bank  Board  to  monitor  the  on-going 
financial  condition  of  insured 


institutions  and  to  make  initial 
determinations  with  respect  to  their 
compliance  with  regulatory 
requirements.  We  estimate  it  will  take 
approximately  257  hours  per  year  per 
respondent  to  complete  the  information 
collection. 

OATCS:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  June  20, 
1989. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20S03.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Division,  Office  of  Secretariat.  Federal 

M^^if•  u  ^°^  ^"^  ^00  G  Street. 
NW..  Washmglon.  DC  20552.  Phone: 
20M16-2751. 

FOR  FURTHER  RIFORMATION  CONTACT: 

Blake  EUiott,  Of6ce  of  Regulatory 
Activities.  (202)  78&-5466.  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

By  the  Federal  Home  Loan  Bank  Board. 

lohn  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-13203  Filed  6-2-89:  8:45  am] 

BiUJNO  cooc  472l>-«1-« 


Lincoln  Savings  and  Loan  Association, 
Los  Angeles,  CA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c](l](B)(i)(I)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B](i)(I)  (1982),  as  amended,  the 
Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Lincoln  Savings  and 
Loan  Association.  Los  Angeles, 
California,  on  April  14, 1989. 

Dated:  May  30. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 

John  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-13205  Filed  6-2-89;  8:45  am) 

BtLUNQ  cooc  trZIH)!-*! 
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[No.  89-1516] 

April  Calculation  of  ttie  Median  Return 
on  Assets  of  All  Insured  Inti^tutlons  by 
ttie  Federal  Savings  and  Loan 
insurance  Corp. 

Date:  May  22. 1989. 

AOENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC"),  is  hereby 
publishing  its  April  calculation  of  the 
1988  median  return  on  assets  of  all 
institutions  the  accoimts  of  which  are 
insured  by  the  FSLIC  ("insured 
institutions").  This  April  calculation  and 
notice  are  required  by  the  regulatory 
capital  regulation  ("capital  regulation") 
adopted  on  August  15, 1986,  Board  Res. 
No.  86-857, 12  CFR  563.13(b)(2){iv),  as 
amended  by  Board  Res.  No.  88-222, 
adopted  on  March  30, 1988,  53  FR  11243 
(April  6, 1988)  ("amended  April 
calculation  provision"). 
EFFECnVE  date:  May  22. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Bisenius,  Director,  Financial 
Analysis  Division,  Office  of  Policy  and 
Economic  Research,  (202)  906-6759, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 

amended  April  calculation  provision  of 
the  capital  regulation  requires  the  Board 
to  compute  and  publish  in  April  of  each 
year  the  median  return  on  assets  of  all 
insured  institutions  for  the  prior 
calendar  year,  as  well  as  the  revised 
Uability  factors  for  institutions  with 
initial  liability  factors  of  3  percent 
("standard  group")  or  less  than  3  percent 
("lower  group").  In  general,  an  insured 
institution's  liability  factor  is  the 
percentage  rate  applied  at  the  end  of 
each  quarter  to  its  January  1, 1987  total 
liabilities  to  determine  the  capital 
required  for  such  liabilities. 

"The  median  return  on  assets  earned 
by  all  insured  institutions  during 
calendar  year  1988  was  0.41  percent. 
Accordingly,  insured  institutions  in  the 
standard  group  must  increase  their 
liability  factors  by  75  percent  of  this  rate 
(0.31  percentage  point).  The  regulation 
requires  one-half  of  this  increase  (0.16 
percentage  point  after  rounding)  on  July 
1, 1989,  and  the  other  half  (0.15 
percentage  point),  on  January  1. 1990. 
The  standard  group's  liability  factor  will 
be  3.60  percent  on  July  1, 1989  and  3.75 
on  January  1. 1990. 

Institutions  in  the  lower  group  must 
increase  their  liability  factors  by  the 


greater  of:  (1)  90  percent  of  0.41  of  one 
percent  (0.37  percentage  point)  or  (2)  90 
percent  of  the  institution's  own  return 
on  assets.  Accordingly,  lower  group 
institutions  that  had  a  return  on  assets 
in  1988  of  less  than  or  equal  to  0.41 
percent  would  increase  their  liability 
factors  by  0.19  percentage  points  on  July 
1, 1989  and  0.18  percentage  points  on 
January  1, 1990,  provided  that  this  does 
not  bring  a  firm's  requirement  above 
that  for  the  standard  group. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-13204  Filed  6-2-89:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

May  30, 1989. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT 

Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC 
20551  (202-452-3822) 

OMB  Desk  Officer — Gary  Waxman — 
Office  of  Information  and  Regulatory  * 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-7340) 
Final  approval  under  OMB  delegated 

authority  of  the  extension,  without 

revision,  of  the  following  report: 

Report  title:  Report  of  Brokers 
Carrying  Margin  Accounts. 

Agency  form  number:  FR  2240. 

OMB  Docket  number  7100-0001. 

Frequency:  Annually.  *• 

Reporters:  Brokers  and  dealers. 

Annual  reporting  hours:  351. 

Estimated  average  hours  per 
response:  2.7 

Number  of  respondents:  130. 

Small  businesses  are  affected. 

General  Description  of  Report 

This  information  collection  is 
mandatory  [15  U.S.C.  78q(g)]  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(4)]. 


This  report  is  used  to  insure 
compliance  of  brokers  and  dealers  with 
the  Federal  Reserve  Margin  Regulations 
and  Security  Credit  as  authorized  by 
section  17  of  the  Securities  and 
Exchange  Act  of  1934.  This  report 
collects  certain  balance  sheet 
information  from  securities  brokers  and 
dealers  carrying  margin  accounts  and  is 
used  by  the  Federal  Reserve  to  regulate 
securities  credit  extended  by  brokers. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revision, 
of  the  following  reports: 

1.  Report  title:  Monthly  Survey  of 
Selected  Deposits  and  the  Annual 
Supplement  to  the  Sur\ey  of  Selected 
Deposits. 

Agency  form  number  FR  2042  and  FR 
2042a. 

OMB  Docket  number  7100-0066. 

Frequency:  Monthly  and  annually. 

Reporters:  Commercial  banks  and 
FDIC-insured  savings  banks. 

Annual  reporting  hours:  22943. 

Estimated  average  hours  per 
response:  .9  to  3.25. 

Number  of  respondents:  575. 

Small  businesses  are  affected. 

General  Description  of  Report 

This  information  collection  is 
voluntary  [12  U.S.C.  248(a)(2)]  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(4)]. 

This  survey  collects  data  monthly  on 
amounts  and  offering  rates  paid  on 
savings  and  retail  time  deposits.  NOW 
accounts  and  MMDAs  from  a  stratified 
sample  of  commercial  and  FDIC-insured 
savings  banks.  This  survey  also  collects 
information  annually  on  the  fee  and  rate 
structure  of  NOW  accounts  and 
personal  MMDAs;  and  collects  data 
annually  on  the  number  of  accounts.  The 
information  collected  is  used  for  the 
construction  of  the  monetary'  aggregates 
and  analysis  of  current  monetary 
developments. 

2.  Report  title:  Survey  of  Terms  of 
Bank  Lending. 

Agency  form  number  FR  2028A,  A-s 
andB. 

OMB  Docket  number  7100-0061. 

Frequency:  Quarterly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  5896. 

Estimated  average  hours  per 
response:  .1  to  3.5. 

Number  of  respondents:  340. 

Small  businesses  are  affected. 

General  Description  of  Report 

This  information  collection  is  , 

voluntary  [12  U.S.C.  248(a)(2)l  and  is 
given  ponfidential  treatment  [5  U.S.C. 
552(b)(4)). 
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This  survey  collects  information  on 
the  price  and  certain  non-price  terms  of 
k>aa«  made  to  busine«fles  and  farmers 
by  commercial  banks.  The  information 
is  used  for  analysis  of  developments  in 
bank  loan  markets. 

Board  of  Covemora  of  the  Federal  Reserve 

System.  May  sa  1M0 

WUHan  W.  Wites. 

Secretary  of  the  Board. 

[FR  Doc.  8e-1322S  Piled  8-2-W;  8:45  am] 
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First  Union  Corp.  Ctiarlone,  NC; 
Propotal  To  Underwrtt*  and  Deal  in 
Certain  Sactiritlaa  to  a  UnMad  Extant, 
Conduct  Private  Placements  aa  Agent 
of  Al  Typaa  ot  Sacurttlea  and  Engage 
In  Other  Securttiee  Related  Activttiee 

First  Union  Corporation,  Charlotte, 
North  Carolina  ("First  Union"),  has 
applied,  pursuant  to  section  4(cK8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  i  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)).  for  permission  to  engage  de 
novo  through  its  wholly  owned 
subsidiary.  First  Union  Securities,  Inc.. 
Charlotte.  North  Carolina  ("Company"), 
in  the  activities  of  underwriting  and 
dealing  in.  to  a  limited  extent, 
commercial  paper,  municipal  revenue 
bonds,  mortgage-related  securities,  and 
consumer-receivable-related  securities 
("ineligible  securities").  These  securities 
are  eligible  for  purchase  by  banks  for 
their  o«vn  account  but  are  not  eligible 
for  banks  to  underwrite  and  deal  in. 

First  Union  has  also  applied  to:  (1) 
Underwrite  and  deal  in  securities  that 
state  member  banks  are  permitted  to 
underwrite  and  deal  in  under  the  Glass- 
Steagall  Act  ("bank -eligible  securities") 
pursuant  to  S  225.25(b)(lB)  of  Regulation 
Y  (12  CFR  225.25{b)(16)):  (2)  conduct 
foreign  exchange  advisory  activities 
pursuant  to  12  C.F.R.  225.25(b)(17);  (3) 
act  as  a  futures  commission  merchant 
pursuant  to  12  CFR  225.25(b)(18):  (4) 
purchase  and  sell  silver  and  gold  for  the 
account  of  customers  within  the 
limitations  contained  in  United  Virginia 
Bankshares,  Inc..  73  Federal  Reserve 
Bulletin  308  (1987);  and  (5)  provide 
Hnancial  advisory  services  as  approved 
in  Signet  Banking  Corporation,  73 
Federal  Reserve  Bulletin  59  (1987)  and 
Canadian  Imperial  Bank  of  Commerce, 
74  Federal  Reserve  Bulletin  571  (1968). 
Company  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 

In  addition.  First  Union  proposes  to 
provide  investment  advisory  and 
brokerage  activities  separately  and  on  a 
combineJd  basis  subject  to  all  of  the 
conditions  of  12  CFR  225.25  (b)(4). 
(b)(15).  and  Bank  of  New  England 


Corporation,  74  Federal  Reserve  Bulletin 
700  (1988),  except  that  Company  would 
broker  azvl  recommend  to  institutional 
customers  securities  in  which  Company 
has  a  principal's  position  aa  permitted  in 
Bankers  Trust  New  York  Corporation, 
74  Federal  Reserve  Bulletin  asS  (1968). 
First  Union  has  also  proposed  that 
Company  be  permitted  to  broker  and 
recommend  to  institutional  customers 
shares  of  investment  companies  for 
which  First  Union  or  its  afniiates  serve 
as  investment  advisor.  First  Union 
contends  that  any  possible  adverse 
effects  stemming  from  conflicts  of 
interest  would  be  mitigated  by  the 
institutional  nature  of  Company's 
customers.  Moreover,  in  First  Union's 
view,  the  disclosure  and  other 
requirements  set  forth  in  the  Bankers 
Trust  Order  as  well  as  federal  securities 
law  and  common  law  fiduciary 
requirements  would  further  mitigate  the 
potential  for  any  adverse  effects. 

First  Union  has  applied  to  underwrite 
and  deal  in  ineligible  securities  in 
accordance  with  the  limitations  set  forth 
in  the  Board's  Orders  approving  those 
activities  for  a  number  of  bank  holding 
companies.  See.  eg..  Citicorp.  J.P. 
Morgan  B  Co.  Incorporated  and  Bankers 
Trust  New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1967);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation, 
and  Security  Pacific  Corporation.  73 
Federal  Reserve  Bulletio  731  (1987). 

First  Union  also  seeks  independent 
approval  to  privately  place  all  types  of 
securities  as  a  separate  activity  from 
Company's  underwriting  and  dealing  in 
ineligible  securities.  The  Board  has 
previously  authorized  a  bank  holding 
company  subsidiary  to  privately  place 
third-party  commercial  paper  as  agent 
subject  to  certain  limitations.  Bank  of 
Montreal.  74  Federal  Reserve  Bulletin 
500  (1968).  First  Union  has  proposed  to 
engage  in  the  placement  activity  subject 
to  the  limitations  contained  in  Bank  of 
Montreal. 

The  Board  has  not  previously 
determined  that  the  proposed  placement 
activities  are  permissible  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act.  Section  4(c)(8)  provic^  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  as  to  be  a  proper 
incident  thereto."  First  Union  maintains 
that  the  proposed  activities  are  closely 
related  to  banking  because  banks  are 
currently  active  participants  in  the 
private  placement  market. 


In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  First 
Union  contends  that  permitting  bank 
holding  companies  to  engage  in  the 
proposed  activities  would  result  in 
increased  competition,  gains  in 
efficiency,  and  maintenance  of  the 
competitiveness  of  U.S.  banking 
organizations. 

First  Union  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  aHiliation  of  a 
member  bank,  such  as  First  Union 
National  Bank  of  North  Carolina,  with  a 
firm  that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  With  regard 
to  the  proposed  ineligible  securities 
underwriting  and  dealing  activity.  First 
Union  states  that,  consistent  with 
section  20.  it  would  not  be  "engaged 
principally"  in  such  activities  on  the 
basis  of  the  restriction  on  the  amount  of 
the  proposed  activity  relative  to  the 
total  business  conducted  by  the 
underwriting  subsidiary  previously 
approved  by  the  Board.  First  Union 
contends  that  the  proposed  placement 
activities  do  not  raise  an  issue  under 
section  20.  relying  on  Securities  Industry 
Ass'n  V.  Board  of  Covemora.  807  F.2d 
1052  (D.C.  Cir.  1966).  cert,  denied.  107 
S.Ct  3228  (1987). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  {  2e2.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  282  J(e). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Richmond. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  June  30. 1989. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  May  30. 1989. 
Jennifar  ).  JotiiMaa, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-13224  Filed  0-2-89;  a-45  am] 
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GENERAL  ACCOUNTING  OFFICE 

Proposed  Framework  for  EstabHehing 
Federal  Government  Accounting 
Standards 

AOENCY:  General  Accounting  Office. 
ACTION:  Public  notice. 

summary:  The  Comptroller  General 
proposes  to  establish  a  new  process  by 
which  he  will  prescribe  accounting 
principles,  standards  and  requirements 
for  federal  executive  agencies.  TTie 
Comptroller  General  invites  interested 
parties  to  review  and  comment  on  his 
proposed  process. 

DATE  Interested  parties  should  provide 
their  comments  by  July  15, 1989. 

ADDRESS:  Interested  parties  may  obtain 
copies  of  the  proposed  process  by 
writing  the  Director,  Accounting 
Principles  and  Standards,  Accounting 
and  Financial  Management  Division. 
General  Accounting  Office,  Room  6023. 
441  G  Street.  NW.,  Washington.  DC 
20548.  The  Director,  also,  will  receive 
written  comments  from  interested 
parties. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  Young,  Director,  Accotmting 
Principles  and  Standards.  Accoimting 
and  Financial  Management  Division, 
(202)  275-9578. 

SUPPLEMENTARY  INFORMATION:  The 

Budget  and  Accounting  Procedures  Act 
of  1950,  as  amended,  authorizes  the 
Comptroller  General  to  prescribe 
accounting  principles,  standards  and 
requirements  for  federal  executive 
agencies.  The  Comptroller  General 
proposes  to  establish  a  new  procedure 
for  prescribing  such  principles, 
standards  and  requirements.  The  new 
process  will  provide  interested  and 
affected  parties  an  opportunity  to 
participate  in  the  process. 

The  Comptroller  General  invites  all 
interested  parties  to  review  and 
comment  on  the  proposed  procedure.  An 
exposure  draft,  entitled  "Proposed 
Framework  for  Establishing  Federal 
Government  Accounting  Standards," 
GAO/AFMD-«9-56.  May  1989,  may  be 
obtained  by  writing  or  phoning  the 
Director,  Accounting  Principles  and 
Standards,  Accounting  and  Financial 
Management  Division.  The  Comptroller 
General  will  consider  and  evaluate  all 
written  comments  received  by  the 
Director  postmarked  or  hand  delivered 
on  or  before  July  15, 1989. 
Brian  P.  Crowley, 

Acting  Assistant  ComptrolJer  General, 
Accounting  and  Financial  Management. 
|FR  Doc.  89-13210  Filed  6-2-89;  8:45  am] 

BILUNG  CODE  UIO-OMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  snd  Mental 
Heaitti  Administration 

Advisory  Committee  Meetings  in  June 

agency:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration.  HHS. 
action:  Correction  of  meeting  notices. 


SUMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  May  15, 1989, 
Volume  54,  No.  92,  on  page  20922  that 
the  Biological  and  Neurosciences 
Subcommittee  of  the  Mental  Health 
Small  Grant  Review  Committee  would 
meet  on  June  1-2.  This  meeting  has  been 
cancelled. 

Also,  in  this  same  Federal  Register 
issue,  page  20923,  it  was  announced  that 
the  Epidemiology  Research 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH,  would  meet  at  the  Key  Bridge 
Marriott,  Arlington,  VA.  This  meeting 
place  has  been  changed  to  the  Bethesda 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  MD  20814. 

Peggy  W.  CockriU. 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

Date:  May  30, 1989. 

[FR  Doc.  89-13177  Filed  ft-2-89;  8:45  am] 

BILLMO  COOE  4in-20-M 


Health  Care  Rnancing  Administration 

IOIS-005-N] 

Quarterly  Usting  of  Program 
Issuances 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  General  notice. 

summary:  This  notice  lists  HCFA 
manual  instructions,  interpretative  rules, 
and  statements  of  policy  that  were 
published  ^uring  January,  February  and 
March  1989  that  relate  to  the  Medicare 
program.  Section  1871(c)  of  the  Social 
Security  Act  requires  that  we  publish  a 
list  of  our  issuances  in  the  Federal 
Register  every  three  months. 

FOR  FURTHER  INFORMATION  CONTACr. 

Allen  Savadkin  (301)  966-5265.  (For 

Issuance  Information  Only) 
Matt  Plonski  (301)  966-4662  (For  All 

Other  Information) 
SUPPLEMENTARY  INFORMATION:  The 

Health  Care  Financing  Administration 
(HCFA)  is  responsible  for  administering 
the  Medicare  program,  a  program  which 
pays  for  health  care  and  related  services 
for  33  million  Medicare  beneficiaries. 


Administration  of  the  program  involves 
effective  communications  with  regional 
offices.  State  governments,  vanons 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on  which 
the  program  is  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102  and  1871 
and  related  provisions  of  the  Social 
Security  Act  (the  Act)  and  also  issue 
various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
program  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
no  less  frequently  than  every  three 
months  a  list  of  all  Medicare  manual 
instructions,  interpretative  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability.  This  is  the  fifth 
listing  of  issuances.  As  in  prior  notices, 
although  both  substantive  and 
interpretive  regulations  published  in 
accordance  with  section  1871(a)  of  the 
Act  are  not  subject  to  the  publication 
requirement  of  section  1871(c),  for  the 
sake  of  completeness  of  the  listing  of 
operational  and  policy  statements  we 
are  including  regulations  (propftsed  and 
final)  published. 

A.  How  to  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda,  or 
regulations  published  during  this 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21731.  53 
VR  36892,  and  53  FR  50579),  and  those 
seeking  information  on  the  location  of 
regional  depository  libraries  may  wish 
to  review  Table  IV  of  our  first  notice  (53 
FR  21736).  We  have  divided  this  current 
listing  into  three  tables. 

Table  I  describes  where  interested 
individuals  can  get  an  extensive 
description  of  all  previously  published 
HCFA  manuals  and  memoranda.  Also, 
Table  I  gives  a  brief  description  of 
I ICFA  Rulings  as  an  issuance. 

Table  II  of  this  notice  lists,  for  each  of 
our  manuals  or  Program  Memoranda,  a 
transmittal  number  unique  to  that 
instruction  and  a  brief  statenrent  of  its 
subject  matter.  The  subject  matter  in  a 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 
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Table  III  lists  all  Medicare  and 
Medicaid  regulations  and  general 
notices  published  in  the  Federal  Register 
during  this  period.  For  each  item,  we  list 
the  date  published,  the  title  of  the 
regulation,  and  the  Parts  of  the  Code  of 
Federal  Regulations  (CFR)  which  have 
changes. 

B.  How  to  Obtain  Listed  Material 

•  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual,  lliose 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses:  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington,  [)€  20402.  Telephone  (202) 
783-3238;  National  Technical 
Information  Service,  Department  of 
Commerce,  5825  Port  Royal  Road, 
Springfield.  VA  22161.  Telephone  (703) 
487-4630. 

In  addition,  individual  manual 
transmittals  listed  in  this  notice  can  be 
purchased  from  NTIS.  Interested  parties 
should  identify  the  transmittal(s]  they 
want.  GPO  or  NTIS  will  give  complete 
details  on  how  to  obtain  the 
publications  they  sell.  Program 
Memoranda  will  soon  be  available  for 
sale  through  NTIS.  (See  subsection  C.) 

•  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  may  subscribe  to  the  Federal 
Register  by  contacting  the  Government 
Printing  Office  at  the  following  address: 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  Telephone  (202) 
783-3238.  When  ordering  individual 
copies,  it  is  necessary  to  cite  either  the 
date  of  publication  or  the  volume 
number  and  page  number. 

•  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  regional  office  or  review 
them  at  the  nearest  regional  depository 
library. 

C  How  to  Review  listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
Federal  Depository  Library  Program, 
government  publications  are  sent  to 
approximately  1400  designated  libraries 
throughout  the  United  States.  Interested 


parties  may  examine  the  documents  at 
any  one  of  the  FDLs.  Some  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL 
To  locate  the  nearest  FDL,  individuals 
should  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  Government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets. 
Individuals  may  obtain  information 
about  the  location  of  the  closest  regional 
depository  library  from  any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Table  II,  along  with  the  HCFA 
publication  and  transmittal  numbers.  To 
help  FDLs  locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manual  Part  3— Claims  Process  (HCFA- 
Pub.  13-3]  transmittal  containing 
"Covered  Inpatient  Hospital  Services" 
and  "Outpatient  Observation  Services" 
use  the  Superintendent  of  Documents 
number  HE  22.8/6  and  the  HCFA 
transmittal  number  1416. 

D.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  person.  Individuals  are 
expected  to  procure  copies  or  arrange  to 
review  them  as  noted  above. 

Questions  concerning  items  in  Table  II 
may  be  addressed  to  Allen  Savadkin, 
Office  of  Issuances,  Health  Care 
Financing  Administration,  Room  688 
East  High  Rise,  6325  Security  Blvd.. 
Baltimore,  MD  21207;  Telephone  (301) 
966-5265. 

Questions  concerning  all  other 
information  in  Tables  I  or  III  may  be 
addressed  to  Matt  Plonski,  Regulations 
Staff,  Health  Care  Financing 
Administration.  Room  132;  East  High 
Rise.  6325  Security  Blvd.,  Baltimore,  MD 
21207.  Telephone  (301)  966-^1662. 

Table  I — Description  of  Manuals. 
Memoranda  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  published  at  53  FR  21731  and 
supplemented  at  53  FR  36892  and  53  FR 
50579.  An  HCFA  Ruling  was  issued 


January  26, 1989  and  a  description  of 
this  issuance  follows. 

HCFA  Rulings  are  decisions  of  the 
Administrator  that  serve  as  precedent 
final  opinions  and  orders  and 
statements  of  policy  and  interpretation. 
They  provide  clarification  and 
interpretation  of  complex  or  ambiguous 
statutory  or  regulatory  provisions 
relating  to  Medicare,  Medicaid, 
Utilization  and  Quality  Control  Peer 
Review,  and  related  matters. 

HCFA  Rulings  are  binding  on  all 
HCFA  components,  the  Provider 
Reimbursement  Review  Board  and 
Administrative  Law  Judges,  who  hear 
Medicare  appeals.  They  are  distributed 
to  HCFA  components,  intermediaries, 
carriers,  staff  of  the  DHHS  Office  of  the 
General  Counsel,  and  to  the  Social 
Security  Administration's 
Administrative  Law  Judges.  Copies  also 
are  sent  to  the  50  regional  Federal 
Depository  Libraries.  Due  to  the  small 
number  of  HCFA  Rulings,  they  are  not 
available  by  subscription. 

Table  11 — Medicare  Manual  Instructions. 
January-March  1989 

Trans.  No.         Manuai/Subject/Publication  No. 

Intermediary  Manual 
Part  2 — Audits,  Reimbursement 
Program  Administration  (HCFA-Pub.  13-2) 
(Superintendent  of  Documents  No.  HE  22.8/6.2) 
367  •  Provider-Based  HHA  and  Pro- 

vider-Based   Hospice    Transfer 
Requirements 
Regional   Intermediary   Delin- 
eation of  Responsibility 
Audit    Intermediary    Delinea- 
tion of  Responsibility 
Data  Exchange  Requirements 
Time  Period  for  the  Exchange 

of  Operational  Data 
Responsible       Party/Function 

and  Time  Requirements 
Media  of  Exchange 
Intermediary  Manual 

Part  3— Claims  Process  (HCFA-Pub.  13-3) 
(Superintendent  of  Documents  No.  HE  22.8/6) 

1416  •  Covered      Inpatient      Hospital 

Services.  Outpatient  Observa- 
tion Services 

1417  •  Billing     for     Durable     Medical 

Equipment  (DME)  and  Orthotic/ 
Prosthetic  Devices 

1418  •  Provider's  Right  to  Appeal  Ini- 

tial Determination,  Beneficiary 
Representation  by  Provider 

1419  •  Claims  Processing  Timeliness 
IM-89-1  •  Planning  for  Implementation  of 

HCPCS  for  Hospital  Outpatient 
Radiology  Services 
IM-8e-2  •  New  Part  A  Provisions  Under 

Catastrophic  Insurance 

Medicare  Carriers  Manual 

Part  3— Claims  Process  (HCFA-Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 

1285  •  Incentive    Payments    to    Physi- 

cians for  Services  Rendered  in  a 
Health  Manpower  Shortage 
Area 

1286  •  Capped  Rental  Items 

IS-Month  Ceiling 
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Trans.  No.  Mannal/Saiiject/Publication  No. 

1287  •  Payment  for  Sei  vices  famished 

by  QnaKfied  Anesthetists 
Cofidjtions    for    Payment    ol 
Charges — Anesthesiology 
Services 
Payment  for  Physician  Anes- 
thesia SeT\'ices 
Determining  Reasonable 

Charges   for  Medically   Di- 
rected Anesthesia   Services 

1288  •  Explanatory    and    Denial    Mes- 

sages 
Monitoring  Potential  Violation 
of  Laboratory  Assignment 
1288  *  Processing    of   Claims    for    the 

Services  of  CertiHed  Registered 
Nurse  Anesthetists 
Questionable     Business     Ar- 
rangements 
1290  •  Prepayment    Review    Personnel 

and  Procedures 
12S1  •  Cloasary  of  Terms 

Reporting    of    Inquiries     and 
other  Actions  on  the  Carrier 
Appeal  Report 
EloBenta  of  a  Review 
CoBbining    Claims    to    Meet 

the  $100  Limitation 
On  the  Record  Decision 
Reopening    and    Revision    of 
ClaiBM  Determinations  and 
Decinons 
Bodgeting      Allocation      and 

Workload  Reporting 
Development  of  Appeals 
Definitions 
129Z  •  Fraud  and  Atiuse 

1293  •  Ditpoaition  Codes 

1294  •  Special    Travel    Allowance    fur 

Clinical    Diagnostic   Laboratory 
Services 

1295  •  Coordination  of  Part  A  Denials 

from  intermediaries  (A/B)  Link 
Payment  for  Physicians'  Serv- 
ices  Furnished   to   Dialysis 
Inpatients 

1296  •  Presentation  of  the  Data  on  the 

EOMB  Form,  lllustratioa  O 

Statements  for  Unassigned 
Claims 

Conditions  for  Data  Area  I  of 
the  EOMB 

Conditions  for  Data  Area  IV 
of  the  EOMB 

Prohibition  Agdinst  Billing  for 
Unassigned  Physician  Serv- 
ices which  Are  Determined 
to  be  Not  Reasonable  and 
Necessary 

1297  •  Use  of  Relative  Value  Scale  and 

Conversion  Factors  for  Reason- 
able Charge  Gap-filling 
Determining  Fee  Schedule  Re- 
imbursement  for  Radiology 
Services    Rendered    or    Su- 
pervised by  Radiologists 
Program  Memorandum 
Intermediaries  (HCFA-Pub.  60A) 
(Superintendent  of  Documents  No.  HE  22.n/6-5) 

A-89-1  •  Direct  Mf  dicare  Billing  by  Certi- 

Tied  Registered  Nurse  Ancsthe- 

tisu  (CRNAs) 

A-89-2  •  Extension  of  Due  Date  for  Filing 

Provider  Cost  Reports  on  Fonn 

HCFA-2552-85 

Program  Me.-norandum" 

Carriers  (HCFA-Pub.  60B) 

(Superialendeot  of  DocumenU  No.  HE  22.8/6-5) 


Trans.  No.         Manual/Sabject/Publication  No. 

B-89-1  •  Carrier       Quality       Assurance 

System  (CQAS)  Implementation 
Sciieduie 
B-69-2  •  Orflection    and    Submission    of 

Data  for  the  Physician  Identifi- 
ca&Ni  Effort 
B-68-3  •  Impleinentation       of       Carrier 

Manual    Transmittal    No.    1237 
(Payment    for    Home    Dialysis 
Supplies  and  Equipment) 
B-88-4  •  Notice  of  New  Interest  Rate  Ap- 

plicable on  Clean  Claims 
B-89-5  •  Counting  Physicians,  Limited  Li- 

cense Practitioners,  and  Suppli- 
ers Who  Have  Elected  to  Par- 
ticipate  in    the   Medicare   Pro- 
gram Effective  January  1.  1969 
Program  Memorandum 
Intermediaries/Carriers  (HCFA-Pub.  60  A/B) 
(Superintendent  of  Documents  No.  HE  22S/6-5) 
AB-88-14  •  HMOs  Terminating  Their  Medi- 

care Contracts 
AB-89-1  •  HMO  Directory 

State  Operations  Manual 

Provider  Certification  (HCFA-Pub.  7) 

(Superintendent  of  Documents  No  HE  22.8/12) 

217  •  SNFs  Which  Perform  Their  Own 

Diagnostic  Services 

IfiteTpretlve  Guidelines — Hos- 
pitals 

Interpretive  Guidelines — 

Home  Health  Agencies 

Interpretive  Guidelines — Inde- 
pendent Laboratories 

218  •  EBRD    Facility    Survey    Report 

Crucial     Data     Extract     (Form 
HCFA-3427E) 
End  Stage  Renal  Disease  Fa- 
cility Survey  Report  (Form 
HCFA-3427A) 
Survey    Procedures    for    End 
Stage  Renal  Disease  Facili- 
ties 

219  •  Criteria  for  Psychiatric  and  Re- 

habilitation Units 

220  •  Identifying     Eligible     Providers 

and  Suppliers 

Establishing  Separate  Cost 
Entities  in  Multiple  Compo- 
nent Hospitals 

Distinct  Part  Skilled  Nursing 
Facilities 

Conducting  Initial  Sur\'eys 
aitd  Scheduled  Resurveys 

Conducting  Unscheduled  Sur- 
veys 

Exit  Conference 

Ljmitatioas  on  Technical  As- 
sistance Afforded  by  Sur- 
veyors 

Basis  for  Terminating  Provid- 
er Participation-Citations 
and  Discussion 

Denial  of  Payments  in  Lieu  of 
Termination  of  Long-Term 
Care  Facility  (Medicare  and 
Medicaid) 

Termination  Procedures-Non- 
compliance  With  One  or 
More  Conditions  of  Pdrtici- 
pation  or  Coverage  and 
Cited  Deficiencies  Limit  Ca- 
pacity of  Provider/Supplier 
to  Furnish  Adequate  Level 
or  Quclity  of  Care-Exclud- 
ing S.NTs 

Procedures  for  Terminating 
SNF^  and  Denying  Pay- 
ments for  New  Admissions 


Trans  No. 


Manual/Subject/Pubiicatiaa 
Number 


Change  of  Ownership  of  Cur- 
rmtly  Participating  Provider 

Model  Letter  Notifying  Skilird 
Narsiag  Facility  of  Noncom- 
pliance 

Exceptings  to  State  Agency 
Certification 

Priortirirjg  Survey  Workload 

Ascertarring  Compliance  with 
Civil  Rights  Requirement 

ReacfaaiMion  to  the  Medicare 
or  Medicaid  Program  After 
Termination 

Interviewing  Key  PersonDet 

Summary  of  Certification  Ac- 
tions PeKormed  Aftpr 
Survey 

Statement  of  Deficiencips  and 
Ran  of  Correction 

Evahtation  of  Compliance 

Adverse  Actions-General 

Initial  Denials  of  Medicare 
Pnnrider/Supplier  RequesU 
for  Program  Pvticipatian 

Termination  Pracedurrs-lm- 
mediate  and  Serious  Threat 
to  Patient  Health  and 
Safety  (Medicare) 

Change  in  Size  or  Location  of 
Distinct  Part  Skilled  Nurs- 
ing Facility 

Hospital  Manual 

(HCFA-Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 

538  •  Billing     for     Durable     Medical 

Etpiipaient  (DME)  and  Orthotic/ 

Praathelic  Devices 

559  •  Covered      Inpatient      Hospital 

Services 

Outpatient  Observation  Serv- 
ice* 

Health  Care  Associated  with 
Pregnancy 

Outpatient  Defined 

560  •  Claims  Processing  Timeliness 
IM-a9-l  *  Planning  for  Implementation  of 

HCPCS  for  Hospital  Outpatient 
Radiology  Services 
IM-89-2  •  Planning  for  Implementalion  of 

HCPCS  for  HospiUl  Outpatient 
Radiology  Services  (This  in- 
struction corrects  IM-8»-I  ) 

Christian  Science  Sanatorium 

Hospital  Manual  Supplement 

(HCFA  Pub  32) 

(Superintendent  of  Documents  No.  HE  22:8/2^) 

23  "Claims  Processing  Timelinnss 

Home  Health  Agency  Manual 

(HCFA-Pub.  11) 

(Superintendent  of  Documents  No.  HE  22.8/5) 

219  •  Billing     for     Durable     Medical 

Equipment  (DME)  and  Orthotic/ 
Pnjsthetic  Devic»^ 

220  •  tniA's   Right   to   Appeal   L'litial 

Determination  Under  the  Umila- 
tion  of  Liability  Provision 
Beneficiary  Representation  by 
Home  Health  Agency 

221  •  Claims  Processing  Timeliness 
Skilled  Nursing  Facility  Manual 

(HCFA-Pub.  12) 
(Superintendent  of  Documents  No.  HE  22.8/3) 

276  /         •  Billing     for     Durable     Medical 

Equipment  (DME)  and  Orthotic/ 
Prosthetic  Devices 

277  •  Claims  Processing  Timelinrss 

Rural  Health  Clinic  Manual 

(HCFA-Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.8/19^85) 
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Trans  No. 


Manual/Subject/Publication 
Number 


33  •  Claim*  Proceuing  TimelineM 

Renal  Dialyiis  Facility  Manual 

jNon-Hcxpilal  Operated) 

(HCFA  Pub.  29) 

(Superintendent  of  Documents  No.  >IE  22:6/13) 

33a  •  Claims  Processinfi  Timeliness 

Hospice  Manual 

(HCFA  Pub.  21) 

(Superintendent  of  Documents  No.  ME  22.8/18) 

21  •  Claims  Processing  Timeliness 

Outpatient  Physical  Therapy 

and 

Comprehensive  Outpatient  Rehabilitation 

Facility  Manual  (HCFA-Pub.  9) 

(Superintendent  of  Documents  No.  HE  22.8/9) 

B4  •  Billing     for     durable     Medical 

Equipment  (DME)  and  Orthotic/ 
Prosthetic  Devices 

85  •  Claims  Processing  Timeliness 

Provider  Reimbursement  Manual 

Part  U  Provider  Cost  Reporting  Forms  and 

Instructions  (General)  (IICFA-Pub.  15I1S) 

(Superintendent  of  Documents  No.  HE  22.8/4) 

10  •Reclassification  and  Adjustment 

of  Tnal  Balance  of  Expenses 

Computation  of  Ratio  of  Cost 

or  Charges 
Cost  Apportionment 
Apportionment     of    Inpatient 
Routine        Service        Pass 
Through  Costs 
Apportionment     of    Inpatient 
Ancillary       Service       Pass 
Through  Costs 
Apportionment     of     Medical 
and  Other  Health  Services 
Costs 
Apportionment    of    Medicare 
Share    of    Risk    Portion    of 
Premium   and   Directly  As- 
signed Malpractice  Costs 


Trans  No. 


Manual/Subject/Publication 
Number 


Computation  of  Hospital- 
Based  Skilled  Nursing  Facil- 
ity Adjusted  Cost 

Calculation  of  Medicare  Set- 
tlement 

Inpatient  Hospital  Services 
Under  PPS 

Outpatient  Ambulatory  Sur- 
gery 

Outpatient  Radiology  Services 

Other  Outpatient  Diagnostic 
Procedures 

Apportionment  of  Cost  for  the 
Services  of  Teaching  Physi- 
cians 

Calculation  of  Reimbursement 
Settlement — Swing  Beds 

Calculation  of  Reimbursement 
Settlement 

Medicare  Part  A  Services — 
Cost  Reimbursement 

All  Other  Health  Services 

Computation  of  Recovery  of 
Unreimbursed  Cost 

Balance  Sheet  for  Computa- 
tion of  Return  of  Equity 
Capital  of  Proprietary  Pre- 
viders 

Computation  of  Difference  Be 
tween  Total  Interim  Pay 
ments  and  Net  Cost  of  Cov 
ered  Services 

Apportionment  of  Allowable 
Return  of  Equity  Capital  o: 
Proprietary  Providers 

Apportionment    of  Allowable 
Return  on  Equity  Capital 
Provider  Reimbursement  Manual 
Part  II  Provider  Cost  Reporting 


Trans.  No.         Manual/Subject/Publication  No. 

Forms  and  Instructions  (General)  (HCFA-Pub. 

15IIV) 
(Superintendent  of  DocumenU  No.  HE  22.8/4) 

1  •  Principles 

HCFA  Rulings 
(HCFA-Pub.  10009) 

HCFAR  80-1  This  ruling  establishes,  effective 

January  28.  1969.  that  two 
recent  Court  decisions,  one  by 
the  U.S.  Supreme  Court  and  the 
other  by  the  United  Slates 
Court  of  Appeals  for  the  District  ' 
of  Columbia  Circuit,  control 
and.  therefore,  render  moot  for 
lack  of  an  actual  case  or  contro- 
versy various  claims  and  ap- 
peals challenging  certain  Medi- 
care reimbursement  regulations 
that  are  now  pending  before 
fiscal  intermediaries,  the  Provid- 
er Reimbursement  Review 
Board.  HCFA.  and  the  Federal 
courts.  It  also  explains  how 
HCFA  and  its  fiscal  interme- 
diaries will  make  payment  in 
pending  administrative  xnd  judir 
cial  appeals  that  are  controlled 
by  these  two  Court  decisions. 
The  regulations  in  question  con- 
cern the  wage  index  component 
of  the  1981  cost  limits  and  the 
retroactive  1984  Medicare  wage 
index  rule,  in  addition  to  the 
1979  and  1966  rules  on  malprac- 
tice costs  for  cost  reporting  peri- 
ods beginning  before  May  1, 
1986.  The  regulations  dealing 
with  the  hospital-speciflc  rate 
under  the  Prospective  Payment 
System  is  also  affected  in  that 
all  four  transition  period  pay- 
ments will  be  adjusted  to  refect 
additional  base  period  costs. 


Table  III.— Regulations  and  Notices  Published,  January— March,  1989 


PuMcatlort  data/dto 


42  CFR  Part 


Title 


nnalRutaa 


01/27/89(54  FR4023).. 
02/02/89  (51  FR  5316).. 

02/03/69  (54  FR  5452).. 

02/06/89  (54  FR  5619).. 

03/02/89  (54  FR  8738).. 
03/02/89  (54  FR  8994).. 


409,  410;  416.  421.  424.  441.  489 
405.  442.  447,  483.  488,  489.  496 

433 

405 

433.435 

405 


MltcoHanoous  Medicare  and  Medicaid  Amertdments. 

Medicare  and  Medicaid  Program;  Requirements  for  Long  Term  Care  Facilities  (Correction 

was  pubiished  on  02/27/89  (54  FR  6261)). 
(medicaid  Program;   Refunding  of  Federal   Share  of  Overpayments  Made  to  Medicare 

Providers  (Correction  was  published  on  02/28/89  (54  FR  8439)). 
Medicare  Program  Payment  for  Kidneys  Sent  to  Foreign  Countries  or  Transplanted  In 

PaUants  Other  Than  Medicare  Beneficiaries. 

Program;  Targeting  Information  for  Income  and  Eligibility  Verification  Systems 
Program;  Fee  Schedules  for  Radiologist  Services  (Correction  ¥iras  published  on 

03/31/^  (54  FR  13294)). 


proposed  Runs 


01/18/89  (54  FR19S6).. 

01/26/89  (54  FR  3794).. 

01/26/89  (54  FR  3803).. 

01/26/89  (54  FR  3818).. 
01/30/89  (54  FR  4302).. 

02/07/89  (54  FR  5946).. 


405.  424,  462,  466.  473,  477.  489 

405 

405.  410.  412,  413,  482 

413 

400.406 

405.415 :. 


Medicare  and  Medicaid  Programs;  (denial  of  Payinent  for  Substandard  Quality  Care  and 

Review  of  Beneficiary  Complaints. 
Medicare  Program;  Uniform  Relative  Value  Gkiide  for  Anesthesia  Services  Furnished  by 

Ptiyaiciana. 
Madteara  Program;  Fee  Schedules  for  ttie  Services  of  Certified  Registered  Nurse  Anestt>e- 


Medfcare  Program;  Payment  for  Outpatient  Surgery  at  Eye  and  Ear  Specialty  Hospitals. 

Medicare  Program  Cntena  and  Procedures  lor  Making  Medical  Services  Coverage  Decisions 
ttiat  Relate  to  Health  Care  Technology. 

Medicare  Program;  Payment  lor  Ptiysician  Services  Furnished  in  Teaching  Settings;  Pay- 
ment to  Providers  for  Compensation  Paid  to  Ptiysicians  Wlw  Furnish  Services  to 
Providers:  and  Payment  (or  Consultative  Pathology  Services  Furnished  to  Patients  in 
Prowidera. 
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Publicalion  date/cite 


02/23/89  (54  FR  7798).. 


01/03/89(54 
01/12/89(54 
01/25/89(54 


02/01/89(54 
02/07/89  (54 
03/01/89(54 


FR  67) 

FR  1244).. 
FR  3685).. 


FR  5142).. 
FR  6032).. 
FR  8599).. 


03/17/89  (54  FR  11293). 


03/17/89  (54 
03/23/89  (54 


FR  11361),.. 
FR  12017)... 


03/30/89  (54  FR  13116). 


42  CFR  Part 


43V.  433,  435.  436.  440.  447  . 


Title 


Medicaid  Program.  EKgitxIity  Groups,  Coverage,  and  Conditions  of  Eligit>*ty;  Legislative 
Changes  Under  OBRA'  67.  COBRA,  and  TEFRA. 


Ouarterty  Listing  of  Program  Is- 
suances. 


Medicare  Program:  Meeting  of  the  Adviaofy  Committee  on  Home  HeaNh  Ctans. 

Medicare  Program;  lnt>erent  Reasonableness  for  Home  Diatysie  Supplies  and  Equprr^em. 

Medicare  Program;  Schedule  of  Limits  on  Home  Heaflh  Agency  Costs  Per  Visit  kx  Cost 

Reporting  Periods  Begmreng  On  or  After  July  1,  1988  (Corrects  notice  published  10- 18/ 

86). 
Medware  and  Medicaid  Programs;  Healtti  Care  Fnancing  Research  and  Demonsfstioo; 

Availability  of  Funds  for  Cooperative  Agreerrients  and  Grants. 
Meeting  of  the  Advisory  Panel  on  the  Development  of  Uniform  Needs  Ass»»snent 

Instrunienf(s). 
Medicare  Program:  Peer  Review  Organizations  Revised  Scopes  of  work  for  Maryland  New 

Jersey:  The  Virgin  islands;  and  Guam.  Am«ncan  Samoa,  tf»  Northern  Mariana  Islands. 

and  the  Trust  Teritory  of  ttie  Pacific  Islands. 
Medicare  and  Medicaid  Program;  ICO-9-CM  Coordination  and  Maintenance  Commrttee 

Meeting. 
Medicare  Program;  Meeting  of  the  Supplemental  Health  Insurance  Panel 


Medicare  Program;  Data  Users  Conference  Notificatkxi. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Hospital  Insurance:  and 
Program  No.  13.774.  Medicare-Supplement 
Medical  Insurance  Program) 

Dated:  May  11. 1989. 
Louis  B.  Hays. 

Acting  Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  89-13183  Filed  6-2-89;  8:45  am) 

BILUNO  (»OE  4120-01-M 

Privacy  Act  of  1974;  Report  of  New 
System 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  records.  "Evaluation  of  the 
Arizona  Health  Care  Cost  Containment 
and  L.ong  Term  Care  Systems 
Demonstration."  HHS/HCFA/ORD  No. 
09-70-0045.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementarj' 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
portion  of  the  system  which  describes 
the  routine  uses  of  the  system  be 
published  for  comment.  HCFA  invites 
comment  on  all  portions  of  this  notice. 
DATES:  HCFA  filed  a  New  System 
Report  with  the  Chairman  of  the 
'Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on  June 


1. 1989.  The  new  system  of  records  will 
become  effective  on  or  before  August  4, 
1989.  unless  HCFA  receives  comments 
which  would  necessitate  alterations  to 
the  system.  <■ 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  Privacy 
Act  Officer,  Office  of  Budget  and 
Administration.  Health  Care  Financing 
Administration.  Room  G-M-1.  East  Low 
Rise  Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT! 

William  L  England.  Ph.D..  Division  of 
Health  Systems  and  Special  Studies. 
Office  of  Research  and  Demonstrations. 
Room  2306  Oak  Meadows  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  telephone  (301)  966- 
6630. 

SUPPLEMENTARY  INFORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  for  data  collected  under  the 
Arizona  Health  Care  Cost  Containment 
System  (AHCCCS)  demonstration 
project,  which  includes  both  acute  care 
and  the  Arizona  Long  Term  Care  System 
(ALTCS).  (Both  programs  will  be 
referred  to  as  the  AHCCCS  program.) 
The  AHCCCS  program  is  conducted 
under  the  authority  of  Section  1115  of 
the  Social  Security  Act.  Section  1115 
gives  the  Secretary  authority  to  waive 
certain  requirements  of  Title  XIX 
(Medicaid)  for  demonstration  projects. 
The  purpose  of  the  proposed  system  of 
records  is  to  acquire  and  maintain  data 
necessary  to  evaluate  the  AHCCCS 
project.  The  AHCCCS  project  began  in 
1982  and  in  November,  1988  was  granted 
a  5  year  annually  renewable  extension 
through  1993. 


The  AHCCCS  concept  involves 
payment  of  a  capitated  rate  for  acute 
and  long  term  care  for  indigent  persons 
in  Arizona,  in  lieu  of  a  traditional 
Medicaid  fee-for-service  system. 
Because  the  AHCCCS  program  is 
capitated,  Arizona  does  not  receive 
claims  data  directly  from  Medicaid 
billings  generated  by  the  program,  as  is 
the  case  with  traditional  fee-for-service 
programs.  The  proposed  system  of 
records  will  include  encounter  data 
collected  by  AHCCCS  provider 
organizations,  and  beneficiary  surveys 
conducted  by  the  evaluator  contracted 
by  HCFA  to  evaluate  the  AHCCCS 
program. 

One  objective  of  the  AHCCCS 
demonstration  project  is  preparation  of 
a  study  comparing  the  AHCCCS  system 
with  a  traditional  fee-for-service 
Medicaid  system.  In  order  to  fulfill  this 
objective  and  complete  the  tasks  of  this 
project,  HCFA  and  the  evaluation 
contractor  must  have  individually- 
identified  records.  We  are  proposing  to 
establish  this  system  of  records  in 
accordance  with  the  requirements  and 
principles  of  the  Privacy  Act.  We  do  not 
anticipate  that  establishment  of  the 
proposed  system  of  records  will  have  an 
unfavorable  effect  on  the  privacy  or 
other  personal  rights  of  individuals. 

The  Privacy  Act  permits  us  to  disclose 
individually  identifiable  information 
without  the  consent  of  the  individual 
under  an  exception  for  "routine  uses". 
Under  the  "routine  uses"  exception, 
disclosiu-e  is  permitted  for  purposes  that 
are  compatible  with  the  purpose  for 
which  HCFA  collected  the  information. 
The  proposed  routine  uses  of  the 
proposed  system  meet  the  compatibility 
criteria  because  the  information  in  the 
system  is  collected  for  evaluating  the 
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AHCCCS  program,  a  demonstration 
program  of  the  Federal  Government.  We 
anticipate  that  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

In  addition  to  the  above,  we  are  also 
changing  the  Retention  and  Disposal 
Section  in  the  "Evaluation  of  Medicare 
Competition  Demonstrations,"  from  an 
expiration  date  of  December  31. 1988,  to 
an  expiration  date  of  December  31, 1993. 
This  system,  No.  09-70-0029.  was  last 
published  at  48  FR  56645:  December  22. 
1963.  This  extension  is  needed  to  allow 
the  data  gathered  in  the  evaluation  of 
the  demonstrations  to  be  used  in 
conjunction  with  another  system  of 
records,  the  "Evaluation  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)  Health  Maintenance 
Organization  (HMO)  and  Competitive 
Medical  Plan  (CMP)  Program"  HHS/ 
HCFA/ORD.  No.  09-70-0038.  last 
published  at  53  FR  182:  January  5, 1988. 

Dated:  May  28. 1989. 
Louis  B.  Hays, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

09-70-0045 

SVtTtMNAMC: 

Evaluation  of  the  Arizona  Health  Care 
Cost  Containment  and  Long  Term  Care 
Systems  Demonstration. 

Mcunrrv  ciAtsmcATKNi: 

None. 

SYSTIM  LOCATIOW: 

Contact  system  manager  for  location 
of  contractor.  See  "System  Managerfs) 
and  Address"  for  system  manager 
location. 

CATIOOmU  or  IMHVIOUALS  COVmf  D  lY  THI 

SYtTIM: 

Persons  residing  in  Arizona  who 
qualify  for  medical  assistance  under  the 
Aid  to  Families  with  Dependent 
Children  (AFDC).  or  the  Supplemental 
Security  Income  (SSI)  programs,  and  a 
sample  of  persons  in  these  programs  in 
another  8tate(s]  chosen  for  comparison 
with  Arizona. 

CATioomt  s  or  mcomm  in  thi  tvsriM: 

Records  in  the  system  will  contain 
information  taken  from  the 
preadmission  screening  instrument, 
including  beneficiary  name,  address, 
age,  social  seciuity  and  Medicare 
numbers,  demographic  data,  social 
worker  assessment,  available  social 
supports  and  services,  medical 
conditions,  history  and  treatments,  and 
a  cost-effectiveness  analysis  of 
proposed  treatment.  The  system  will 
also  include  information  on  past 


encounters  with  AHCCCS  facilities,  visit 
types  (inpatient  or  outpatient],  the  type 
of  facility  visited,  and  the  nature  of  the 
health  resources  utilized.  During  this 
project,  approval  for  a  beneficiary 
survey  may  be  requested,  in  accordance 
with  the  Paperwork  Reduction  Act  and  5 
CFR  Part  1320.  Data  from  such  a  survey 
would  be  included  in  the  proposed 
system  of  records.  In  additon,  data  from 
a  previous  beneHciary  survey  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  "Evaluation  of  Arizona 
Health  Care  Cost  Containment  System", 
HCFA-386.  OMB  Number  0938-0281. 
may  be  included  in  the  proposed  system 
of  records. 

AUTHOMTV  FON  MAMTINANCC  Of  THI 

SYrriM: 

Section  1115  Waiver  authority  of  Title 
XIX  (Medicaid)  requirements  under 
which  the  AHCCCS  program  is 
operated. 

puKMM  or  THC  tYrrm: 

The  primary  objective  of  the  AHCCCS 
demonstration  is  to  assess  the  merits  of 
providing  medical  care  to  indigent 
persons  on  a  capitated  basis,  compared 
to  a  traditional  fee-for-service  system. 
This  system  of  records  will  be  used  to 
study  and  evaluate  the  performance  of 
the  AHCCCS  demonstration. 

ROUTINt  uses  OP  NCCOflOt  MAINTAINCO  IN 
THE  SYSTCM,  INCLUOINa  CATIOOMCS  OF 
USERS  AND  PURPOSES  OP  SUCH  USERS: 

Disclosure  may  be  made: 

1.  To  contractor(s)  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  reHning  or  processing  records 
in  the  system  or  for  developing, 
modifying,  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user . 
assistance,  or  maintenance  of  an  ADP  or 
telecommunications  system  containing 
or  supporting  records  in  the  system. 

2.  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  ofHce 
made  at  the  request  of  that  individual. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

a.  HHS,  or  any  component  thereof,  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 


is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purposes  for  vyhich 
the  records  were  collected. 

4.  To  an  individual  or  organization  for 
research,  demonstration,  evaluation,  or 
epidemiological  study  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
the  efficacy  or  efficiency  of  HCFA 
programs  if  HCFA: 

a.  Determines  that  the  proposed  use 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained,  including  such 
limitations  as  may  be  imposed  or 
provided  under  the  Privayc  Act; 

b.  Determines  that  the  purpose  for 
which  the  proposed  use  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  a  format  that  identifies 
individuals; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  on  or  risk  to  the 
privacy  or  the  individual  by  such  limited 
additonal  exposure  that  unauthorized 
disclosure  of  the  record  might  bring;  and 

(3)  There  is  a  reasonable  probability 
that  the  objective  of  the  use  will  be 
accomplished; 

c.  Requires  the  recipient  of  the 
information  to: 

(1)  Establish  appropirate 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  receives  written  authorization 
from  HCFA  that  is  justified  based  on 
research  objectives  for  retaining  such 
information;  and 

(3)  Makes  no  further  use  of  the  record 
except: 

(a)  For  use  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual  following 
written  authorization  of  HCFA; 

(b)  For  disclosure  to  a  person, 
identified  in  advance  by  HCFA,  for  the 
purpose  of  conducting  an  audit  of  the 
research  project,  providing  information 
which  would  identify  research  subjects 
is  destroyed  by  the  person  authorized  to 
conduct  the  audit  at  the  earliest 


'it'  :\l 


opportunity  consistent  with  the  purpose 
of  the  audit;  or 

(c)  when  further  approved  by  HCFA. 

d.  Secures  a  written,  legally  binding 
statement  from  the  recipient  of  the 
information  attesting  that  the  recipient 
understands  the  provisions  of  paragraph 
4(c)  and  all  terms  and  conditions  of  the 
Privacy  Act. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAININQ,  AND 
DISPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

RETRIEV  ability: 

Information  will  be  retrieved  by  . 
beneficiary's  name,  health  insurance 
claim,  or  social  security  number. 

SAFEGUARDS: 

Employees  who  maintain  records  in 
this  system  will  be  instructed  to  grant 
access  only  to  authorized  users.  Data 
stored  in  computers  will  be  accessed 
through  the  use  of  passwords,  keywords, 
numbers,  or  some  combination  thereof 
known  only  to  the  authorized  personnel. 
These  passwords,  keywords  or  numbers 
will  be  changed  as  needed. 

Contractors  who  maintain  records  in 
this  system  will  be  instructed  to  make 
no  further  disclosures  of  the  records 
except  as  authorized  by  the  system 
manager  in  accordance  with  the  Privacy 
Act.  (See  title  and  business  address  of 
responsible  agency  o^icial  under 
"System  Manager($)  and  Address".) 
Privacy  Act  requirements  will  be 
specifically  included  in  contracts  related 
to  this  system.  The  project  officer  and 
contract  officer  will  oversee  compliance 
with  these  requirements.  The  particular 
safeguards  implemented  will  be 
developed  in  accordance  with  the  HHS 
Information  Resource  Manual  (IRM). 
Part  6.  "Systems  Security  Policies"  (e.g.. 
use  of  passwords),  and  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards. 

RETENTION  AND  DISPOSAU 

Hardcopy  data  collection  forms  and 
magnetic  tapes  with  identifiers  will  be 
retained  in  secure  storage  areas.  The 
disposal  technique  of  degaussing  will  be 
used  to  strip  magnetic  tape  of  all 
identifying  names  and  numbers  by 
December  2003.  ten  years  after  project 
completion.  Hardcopy  records  will  also 
be  destroyed  by  that  time. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

The  responsible  agency  official 
(System  Manager)  is  the  Director,  Office 
of  Research  and  Demonstrations.  The 
address  is  the  Health  Care  Financing 
Administration,  Room  2230  Oak 
Meadows  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
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NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
indicated  above,  specifying  name, 
address,  and  health  insurance  claim  or 
social  security  number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought.  (These 
procedures  are  in  accordance  with  HHS 
Regulations  (45  CFR  5b.5(a)(2)).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  the  record  (e.g.,  why  it  is 
inaccurate,  irrelevant,  incomplete,  or  not 
current).  (These  procedures  are  in 
accordance  with  HHS  Regulations  (45 
CFR  5b.7).) 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  will  be  obtained  from  encounter 
records  provided  by  the  AHCCCS 
administrator,  from  AHCCCS 
beneficiary  surveys  conducted  by 
HCFA's  evaluation  contractor,  and  from 
existing  HCFA  Medicare  record 
systems. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  act: 

None. 

[FR  Doc.  13228  Filed  6-2-«9;  8:45  am] 
BILUNO  CODE  4120-03 


National  Institutes  of  Healtti 

Meeting;  National  Cancer  institute 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
June  19-20, 1989,  at  the  Bethesda 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  June  19'from  9  a.m.  to  10  a.m. 
to  discuss  administrative  matters. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  June  19  from 
10  a.m.  to  recess;  and  on  June  20  from  9 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 


and  personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute,  Building  31.  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein.  Executive 
Secretary.  Biometry  and  Epidemiology 
Contract  Review  Committee,  National 
Cancer  Institute.  Westwood  Building, 
Room  804.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892  (301/496- 
7030)  will  furnish  substantive  program 
information. 

Dated:  May  28. 1989. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  8»-13178  Filed  6-2-89:  8:45  am] 

HLUNG  COOE  4140-OVM 


National  Center  for  Nursing  Research; 
National  Advisory  Council  for  Nursing 
Research;  Meeting 

I>ursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Steering  Committee  for  the  National 
Nursing  Research  Agenda  (NNRA). 
National  Advisory  Council  for  Nursing 
Research.  National  Center  for  Nursing 
Research.  June  26. 1989.  from  6:30  pjn.  to 
9:00  p.m.  at  the  Hyatt  Regency  Hotel, 
Bethesda.  MD.  The  specific  meeting 
room  will  be  noted  on  the  reader  board 
in  the  hotel  lobby. 

This  meeting  will  be  open  to  the 
public.  The  agenda  will  include 
discussion  of  issues  concerning  the 
National  Nursing  Research  Agenda. 

Attendance  by  the  public  %vill  be 
limited  to  space  available. 

Dr.  Doris  Bloch,  Executive  Secretary. 
Steering  Committee,  NNRA.  National 
Advisory  Council  for  Nursing  Research, 
National  Institutes  of  Health,  Building 
31,  Room  5B23.  Bethesda.  Maryland 
20892,  (301)  49&-O207,  will  provide  a 
summary  of  the  meeting,  roster  of 
steering  committee  members,  and 
substantive  program  information  upon 
request. 

Dated:  May  25. 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-13179  Filed  6-2-89;  8:45  aroj 

BILUNO  CODE  4140-01-H 
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Natk>nai  Center  for  Nursing  Researdi; 
Nstional  Advisory  CouncH  for  Nursing 
Resesrch;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research,  National  Center  for  Nursing 
Research,  June  27-28, 1989,  Building  31 C, 
Conference  Room  10,  National  Institutes 
of  Health.  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  27  from  9  a.m.  to  2  30  p.m. 
and  on  June  28  from  approximately  10:00 
a.m.  to  adjournment.  Agenda  items  to  be 
discussed  will  include  the  NCNR 
Director's  Report,  report  of  the  meeting 
of  the  Advisory  Committee  to  the 
Director,  NIH,  update  on  the  National 
Nursing  Research  Agenda,  report  on  the 
Nursing  Task  Force  on  Nursing 
Research,  and  a  review  of  the  Acute  and 
Chronic  Illness  Branch. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4}  and 
552b(c){6),  Title  5,  U.S.Code  and  Section 
10(d))  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  June  27  from 
2:30  p.m.  to  recess  and  on  June  28  from 
8:30  a.m.  to  completion  of  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ruth  K.  Aladj,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  31,  Room  5B23. 
Bethesda,  Maryland  20892,  (301)  496- 
0207.  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Duled:May  26. 1989. 
B«tty  |.  B«veridg«. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-13180  Filed  6-2-89:  8:45  am) 
■lUJNO  COM  4140-01-M 

Nationai  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
National  Deafness  Advisory  Board; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Deafness  Advisory  Board,  on 
June  26. 1989.  The  meeting  will  take 
place  from  8:30  a.m.  to  4:30  p.m.  in  the 


Stone  House.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892.  The 
meeting  will  be  open  to  the  public. 
Attendance  will  be  limited  to  available 
space. 

The  meeting  will  be  devoted  to 
discussions  of  programs  and  issues 
concerning  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders. 

The  Acting  Executive  Officer. 
Geofh«y  E.  Grant,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  Building  31,  Room  1B62. 
Bethesda,  Maryland  20892,  (301)  496- 
7243.  will  furnish  the  meeting  agenda, 
rosters  of  committee  members  and 
substantive  program  information  upon 
request. 

Date:  May  30. 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  89-13283  Filed  6-2-89: 8:45  am) 

MLLMQ  COOE  4140-01-M 


Meeting  of  Heart,  Lung,  and  Blood 
Researctt  Review  Committee  B 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Heart. 
Lung,  and  Blood  Research  Review 
Committee  B.  National  Heart.  Lung,  and 
Blood  Institute.  National  Institutes  of 
Health,  on  June  29, 1989,  in  Building  31, 
Conference  Room  7. 9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  8  a.m.  to  approximately  10 
a.m.  to  discuss  administrative  details 
and  to  hear  reports  concerning  the 
current  status  of  the  National  Heart. 
Lung,  and  Blood  Institute.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  from 
approximately  10  a.m.  until  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief.  Communications 
and  Public  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute. 
Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 


Dr.  Louis  M.  Ouellette,  Executive 
Secretary.  NHLBI,  Westwood  Building. 
Room  554,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892.  (301)  496- 
7915.  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research;  and  13.639.  Blood 
Diseases  and  Resources  Research.  National 
Institutes  of  Health.) 

Dated:  May  26. 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-13181  Filed  6-2-89:  8:45  am] 

WUJNO  COOC  4140-01-H 

Meeting  of  the  Planning  Sul>committee 
of  Vt\9  Board  of  Regents  of  ttie 
National  Ubrary  of  Medicine 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Planning  Subcommittee  of  the  Board  of 
Regents  of  the  National  Library  of 
Medicine  on  June  21, 1989.  in  the  Board 
Room  of  the  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bethesda. 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  The 
Subcommittee  will  discuss  electronic 
imaging  technologies  and  the  role  of  the 
National  Library  of  Medicine  in  relation 
to  these  technologies.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Susan  Buyer  Slater.  Deputy 
Assistant  Director  for  Planning  and 
Evaluation  of  the  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bethesda. 
Maryland,  telephone  301-496-2311.  will 
provide  a  summary  of  the  meeting, 
roster  of  subcommittee  members,  and 
substantive  program  information  upon 
request. 

Date:  May  26. 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  89-13284  Filed  6-2-69;  8:45  am] 
BHXiNO  COOC  4140-01-M 

Alcohol  Drug  Abuse  and  Mental  Health 
Administration,  NIH/ADAMHA-lndustry 
Collat)oration  Forum 

With  the  passage  of  the  Federal 
Technology  Transfer  Act  of  1986 
(FTTA),  incentives  have  been  provided 
that  encourage  collaboration  between 
go\'emment  scientists  and  industry.  It  is 
anticipated  that  a  number  of  such 
endeavors  will  lead,  through  mutually 
advantageous  patent  and  license 
agreements  to  the  beneficial  commercial 
application  of  laboratory  research 
fmdings. 
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As  part  of  a  government-wide  effort  to 
implement  the  FTTA.  the  National 
Institutes  of  Health  (NIH)  and  the 
Alcohol.  Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA)  will  sponsor 
an  NIH/ADAMHA-lndustry 
Collaboration  Forum,  to  be  held  on 
Tuesday,  October  3, 1989  at  the  Lipsett 
Auditorium  of  the  Warren  G.  Magnuson 
Clinical  Center  at  NIH.  A  directory 
containing  information  gathered  from 
participants  on  capabilities  and 
resources  available  in  interested 
government  and  industrial  laboratories 
will  be  distributed  at  the  forum. 
Although  eligibility  for  registration  is 
unrestricted,  the  forum  will  be  most 
useful  to  those  for-profit  organizations 
with  capabilities  and  resources  to 
conduct  research  with  biomedical  or 
behavioral  applications. 

The  forum  will  begin  at  8:30  a.m.  with 
a  brief  plenary  session,  followed  by  a 
poster  session  displaying  the  goals  and 
research  capabilities  of  various  NIH  and 
ADAMHA  laboratories.  Eariy 
registration  is  strongly  encouraged. 
Deadline  for  registration  is  September  1. 
1989.  There  will  be  a  registration  fee  of 
$100.00.  Applications  for  registration 
after  this  date  may  not  be  honored.  To 
obtain  registration  information,  call 
(301)  986-4886  or  wmte  to:  Judy  Gale, 
Social  and  Scientific  Systems,  Inc.,  7101 
Wisconsin  Avenue,  Suite  610,  Bethesda, 
MD  20814-4805.  (301)  986-488a 

Dated:  May  23. 1969. 
fames  B.  Wyngaardeo, 
Director.  NIH. 

[FRDoc.  89-13182  Filed  6-2-89:  8:45  am] 
BILUNO  COOC  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l.and  Management 
ICA-010-09-4333-131 

Road  Closure  Order,  Whiskey  Flat 
Area,  Mariposa  County,  CA;  Folsom 
Resource  Area 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Order  to  close  road  in  the 
Whiskey  Flat  area  within  Mariposa 
County  in  the  Folsom  Resource  Area, 
Bakersfield  District,  California. 

summary:  This  action  closes  to 
vehicular  use  a  road  on  BLM- 
cdministered  public  land  in  the  Whiskey 
Flat  area  in  Mariposa  County, 
California.  The  reasons  for  the  closure 
of  this  unauthorized  road  relate  to:  (1) 
Its  improper  design  having  led  to  a 
degradation  of  surface  resources  on 


public  land  and  (2)  the  unsatisfactory 
condition  of  the  road  ifiakmg  it  unsafe 
for  public  use.  This  order  *vin  close  the 
road  to  all  vehicle  use,  except  for 
administrative  and  rehabilitative 
purposes.  Persons  allowed  to  use  the 
road  for  these  purposes  will  be 
designated  by  the  authorized  officer. 
This  closure  will  take  effect  immediately 
and  will  be  permanent.  The  specific 
pubhc  lands  affected  by  this  closure  are 
located  in  T.  4  S.,  R.  18  E..  MDM,  section 
20,  NEy4SWy4,  NWy4SEV4.  and  Lot  1. 
The  specific  road  to  be  closed  enters 
public  land  near  comer  3  of  MS5982  and 
exits  public  land  near  the  northwest 
comer  of  NEV-iSWVi,  section  20. 
Authority  for  this  closure  order  is 
contained  in  CFR  Title  43,  Subtitle  B, 
Chapter  II,  Subchapter  H,  Part  8000. 
Subpart  8364.1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deane  Swickard,  Folsom  Resource  Area 
Manager,  Folsom  Resource  Area,  Bureau 
of  Land  Management,  Natoma  Street, 
Folsom,  California  95630;  (916)  985-4474. 

Dated:  May  19, 1989. 
David  N.  Harrit, 

Acting  Area  Manager. 

|FR  Doc.  89-13195  Filed  6-2-89;  8:45  am] 

BILUNG  COOC  4310-40-M 


IUT-040-4320-02) 

Availability  of  Environmental 
Assessment  on  Predator  Control  Woric 
on  Public  Lands  in  the  Cedar  City 
District,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  availability  of 
Environmental  Assessment  (EA)  and 
finding  of  no  significant  impact  on  a 
districtwide  predator  control  program. 

summary:  This  environmental 
assessment  evaluates  Animal  Damage 
Control  (ADC)  work  by  Animal  and 
Plant  Health  Inspections  Service 
(APHIS)  employees  on  public  lands  in 
the  Cedar  City  District.  The  area 
includes  35  Wilderness  Study  Areas 
(WSAs)  and  two  Wilderness  Areas 
(WAs).  Control  methods  allowed  in 
WSAs/WAs  will  be  confined  to  traps, 
snares,  shooting,  dogs,  and  aerial 
hunting  when  livestock  losses  are 
confirmed  and  upon  written  approval  by 
the  authorized  officer.  The  use  of  M44s 
in  WSAs/WAs  will  not  be  allowed. 

ADDRESS:  To  obtain  a  copy  of  the  EA 
contact  District  Manager,  Bureau  of 
Land  Management,  176  East  DL  Sargent 
Drive,  Cedar  City,  Utah  84720. 


Dated:  May  26. 1989. 
G.  Von  Swain, 

Acting  District  Manager. 

|FR  Doc  89-13193  Filed  6-2-89;  8:45  am] 

BILUNO  COOC  4310-00-M 

IWY-920-09-4111-1S;  WYW94M1] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

May  26. 1989. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW94581  for  lands  in 
Fremont  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1923 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW94581  effective  February  1, 
1989,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarsiiis, 
Chief,  Leasing  Section. 
|FR  Doc.  89-13194  Filed  6-2-89;  8:45  am] 

RLUMG  COOE  4J10-02-M 


IOR-010-09-4212-21:  GP-»-227] 

Realty  Action;  Noncompetitive  Lease 
of  Public  Land  in  Lalte  County,  OR 

The  following  described  parcel  of 
public  land  is  being  considered  for  lease 
under  section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1732),  at  not  less  than  fair  market 
value: 

T.  28  S..  R.  14  E.,  W.M.,  Oregon 
Sec.  7:  NEV4NWy4SEy4. 
(approx.  3.9  acres  within) 

The  purpose  of  the  lease  would  be  to 
authorize  the  existing  irrigation  and 
harvest  of  meadow-grass  hay  from  the 
above  described  public  land.  The 
current  use  was  initiated  in  trespass 
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when  the  adjacent  landowner 
mistakenly  assumed  the  lands  to  be 
their  own.  Since  the  proposed  lessee  is 
the  only  practical  user  of  the  subject 
property,  the  land  will  not  be  offered  for 
lease  through  competitive  bidding. 

The  subject  property  is  being 
considered  for  authorization  by  lease  to 
Schumacher  Ranch  of  P.O.  Box  8,  Silver 
Lake,  Oregon  97638.  The  lease  would  be 
issued  for  a  thirty  (30)  year  term  and 
would  be  renewable  upon  request  by  the 
lessee  at  the  discretion  of  the  Bureau  of 
Land  Management.  The  Bureau  will 
review  the  lease  proposal  in  accordance 
with  the  National  Environmental  Policy 
Act  to  assess  impacts  and  determine 
compatibility  with  land  use  plans  for  the 
area. 

Information  regarding  this  proposal 
can  be  reviewed  at  the  Bureau  of  Land 
Management,  Lakeview  District  Office, 
1000  South  9th  St.,  P.O.  Box  151. 
Lakeview.  Oregon  97^,  telephone  (503) 
947-2177. 

For  a  period  of  forty-Five  (45)  days 
from  the  date  of  publication  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management  at  the  above  address.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  notice  of  realty  action 
accordingly. 

Date:  May  25, 1989. 
Judy  EUen  Nelaon, 

District  Manager. 

|FR  Doc.  89-13192  Filed  6-2-69:  8:45  am] 

MLUNQCOOf  431»-1>-«I 

INTERSTATE  COMMERCE 
COMMISSION 

(Flnanc*  Docket  No.  31433] 

Consolidated  Rail  Corp.— Trackage 
Rigtits  Exemption— CSX 
Transportation  Inc. 

CSX  Transportation,  inc.  (CSXT)  has 
agreed  to  grant  local  trackage  rights  to 
Consolidated  Rail  Corporation  (Conrail) 
between  milepost  124.5  at  Cuyahoga 
Falls  and  milepost  143.8  near  Warwick 
in  Summit  County.  OH.'  The  trackage 
rights  were  to  become  effective  on  May 
23. 1989.  or  such  later  date  as  the  parties 
may  agree. 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  John  J. 
Paylor,  Consolidated  Rail  Corporation. 
1138  Six  Penn  Center,  Philadelphia,  PA 
49103. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LC.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  May  30, 1989. 
By  the  Commission,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 

Norala  R.  McGm. 

Secretary. 

[FR  Doc.  89-13263  Filed  6-2-89;  8:45  am] 

MLUNO  COOC  mS-OI-M 


(Docktt  No.  AB-55  (Sub.  308X)] 

CSX  Transportation,  Inc.— 
AtMndonment  and  Discontinuance  of 
Trackage  Rights  Exemption— in  Wise 
County,  VA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonment  and 
Discontinuances  of  Service  and 
Trackage  Rights  to:  (1)  Abandon  its 
12.0-mile  line  of  railroad  between 
milepost  CV-277.3,  at  Big  Stone  Gap, 
VA,  and  milepost  CV-289.3,  at  Norton. 
VA:  and  (2)  discontinue  its  trackage 
rights  over  a  22.5-mile  line  of  the  Norfolk 
Southern  Railway  between  milepost 
465.36  at  Norton  and  milepost  442.90  at 
St.  Paul,  VA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 


on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affect  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  flle  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  5, 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,  * 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  15, 1989.' 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  28, 
1989,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


'  A  portion  of  the  line  between  Akron  lunction 
and  Warwick  it  jointly  owned  by  CSXT  and 
Conrail.  Concurrently  with  the  filing  of  thit  notice, 
IheM  carrier*  jointly  Tiled  a  petition  for  exemption 
in  Finance  Docket  .No.  31432  for  CSXT's  acquisition 
of  Conrail's  interest  in  the  line  The  purpose  of  these 
trackage  rights  is  to  preserve  Conrail's  local  service 
to  industries  and  interchange  facilities  on  the  line 
and  will  be  used  only  if  and  when  the  exemption  in 
Finance  Docket  No.  31432  is  granted  and  becomes 
effective. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an  informal 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Roil  Lines.  4 1.C.C.2d  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  re<)uest  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

»  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1967).  and  final  rules 
published  in  the  Federal  RegUler  on  December  22, 
1987  (52  FR  46440-46446). 

'  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation.  Inc.. 
500  Water  Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  June  9, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  24, 1989. 

By  the  Cummission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  89-13264  Filed  6-2-89;  8:45  am) 
BIUJNO  COOE  703S-O1-II 


I  Docket  No.  AB-3  (Sub-No.  86X)] 

Missouri  Pacific  Railroad  Co.— 
Abandonment  Exemption — in 
Buchanan  County,  MO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  0.91 -mile  line  of  railroad  between 
milepost  353.3  and  the  end  of  the  line  at 
milepost  354.21,  near  St.  Joseph,  in 
Buchanan  County,  MO. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  pail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  v\rriting  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  alTected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 


Abandonment — Goshen,  360 1.C.Q  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petiton  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  5. 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  15, 1989.' 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  26. 
1989,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Jeanna  L 
Regier,  Room  830. 1416  Dodge  Street. 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  June  9, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  bo  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 


•  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Elnei^'  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4  l.C.C.2d  400  (1988).  Any  entity 
seeking  a  slay  Involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'  See  E\empt.  of  Roil  Abandonment — Offers  of 
Finan.  Assist.  4  l.C.C.2d  164  (1987).  and  final  rules 
published  in  the  Federal  Regisler  on  December  22. 
1987  (52  FR  48440-46446). 

'  The  CommisBion  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  22. 1989. 

By  the  Commission.  Jane  F.  MackalL 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doa  89-13285  Filed  6-2-89;  8:45  am) 

BILUNG  COOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

May  30. 1989.  * 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories.  Each  entry  contains  the 
following  information:  (1)  The  title  of  the 
form  or  collection;  (2)  the  agency  form 
number,  if  any.  and  the  applicable 
component  of  the  Department 
sponsoring  the  collection;  (3)  how  often 
the  form  must  be  filled  out  or  the 
information  is  collected;  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 
a  brief  abstract;  (5)  an  estimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  (in  hours) 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
Comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
espccidlly  those  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OM3  reviewer,  Mr.  Edward  H.  Qarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Larry 
E.  Miesse.  on  (202)  633-4312.  If  you 
antiripdie  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  O.M3  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  a«pect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regilatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  and  to  Mr.  Larry  E.  Miesse, 
DOJ  Clearance  Officer,  SPS/JMD/5031 
CAB,  Department  of  Justice, 
Washington,  DC  20530. 
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New  Collections 

(1)  Long-Term  Offender  Update  Study. 

(2)  No  form  number.  Prisons  division, 
National  Institute  of  Corrections. 

(3)  One  time. 

(4]  State  or  local  governments,  Federal 
agencies  or  employees.  This  nationwide 
study  of  the  Fifty  State  departments  of 
corrections,  the  District  of  Columbia 
Department  of  Corrections,  and  the 
Federal  Bureau  of  Prisons  will  obtain 
selected  information  with  which  to 
update  the  1984  study  of  long-term 
offenders. 

(5)  52  respondents  at  16  hours  per 
response. 

(6)  832  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3S04(h). 

Revision  of  a  Currently  Approved 
Collection 

(1)  Victims  of  Crime  Act,  Crime 
Victims  Assistance  Grant  Program, 
Program  Performance  Report  (Revised). 

(2)  OJP  7390/4.  Office  for  Victims  of 
Crime,  Offlce  of  Justice  Programs. 

(3)  90  days  after  completion  of  grant. 

(4)  State  or  local  governments.  The 
information  requested  is  necessary  to 
generate  and  submit  a  statutorily 
required  report  to  the  President  and  the 
Congress  on  the  effectiveness  of  the 
Victims  of  Crime  Act,  as  amended,  and 
to  ensure  grantees'  compliance  with 
statutory  criteria. 

(5)  560  estimated  annual  respondents 
at  22  hours  per  response  plus  one 
recordkeeping  burden  hour  per 
response. 

(6)  1,288  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Crime  Victim  Assistance  Grant 
Program,  Subgrant  Award  Report 
(Revised). 

(2)  OJP  7390/2a.  Office  for  VicUms  of 
Crime,  Office  of  Justice  Programs. 

(3)  30  days  after  an  award  is  made. 

(4)  State  or  local  governments.  This 
information  is  necessary  to  generate  and 
submit  a  statutorily  required  report  to 
the  President  and  the  Congress  on  the 
effectiveness  of  the  Victims  of  Crime 
Act. 

(5)  56  respondents  averaging  27 
responses  each,  per  year,  at  one  hour 
per  response  plus  27  annual 
recordkeeping  burden  hours  per 
respondent. 

(6)  3,024  estimated  annua^ublic 
burden  hours. 

(7)  Not  applicable  under  3504(h]. 


Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 

(1)  Victims  of  Crime  Act,  Crime 
Victim  Compensation  Grant  I*rogram, 
Program  Performance  Report  (Revised). 

(2)  OJP  7390/2.  Office  for  Victims  of 
Crime.  Office  of  Justice  Programs. 

(3)  90  days  after  completion  of  the 
grant. 

(4)  State  or  local  governments. 
Information  necessary  to  generate  and 
submit  a  statutorily  required  report  to 
the  President  and  the  Congress. 

(5)  56  annual  respondents  at  one  per 
response  plus  3  hours  each 
recordkeeping  burden. 

(6)  448  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  National  Prisoner  Statistics — 
Prison  Population  Report  (lA — Midyear 
Population  Counts;  IB — Advance 
Yearend  Population  Counts). 

(2)  NPS  lA,  NPS  IB. 

(3)  Annually. 

(4)  State  or  local  governments.  Federal 
agencies  or  employees.  Data  provides 
midyear  and  advance  yearend  measures 
on  the  number  of  persons  incarcerated 
and  the  degree  of  overcrowding  in 
correctional  institutions. 

(5)  55  respondents  for  each  form  for 
110  annual  responses  at  2.5  hours  per 
response. 

(6)  275  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  permit  to  import 
controlled  substances  for  domestic  and/ 
or  scientific  purposes  pursuant  to  21 
use  952. 

(2)  DEA  357.  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  Title 
21,  CFR  1312.12  requires  any  registrant 
who  desires  to  import  certain  controlled 
substances  into  the  United  States  to 
apply  to  do  so  on  the  DEA  357. 
Information  is  needed  to  determine 
suitability  for  issuance  of  an  import 
permit,  ensure  that  import  quotas  are 
not  exceeded,  and  provide  the  United 
Nations  with  data  on  the  legitimate 
tragic  on  narcotics. 

(5)  57  respondents  at  approximately 
4.68  responses  each  per  annun,  at  .25 
hours  per  response. 

(6)  67  estimated  annual  respondents. 

(7)  Not  applicable  under  3504(h). 
(1)  Application  for  registration, 

application  for  registration  renewal. 


(2)  DEA  225  (Registration),  DFj\  225a 
(Renewal).  Drug  Enforcement 
Administration. 

(3)  DEA  225  on  occasion  (new 
applicant),  DEA  225a  annually. 

(4)  State  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institution.  The  Controlled  Substances 
Act  requires  all  firms  or  individuals  who 
manufacture,  distribute,  import,  export, 
conduct  research  or  dispense  controlled 
substances  to  register  with  the  Drug 
Enforcement  Administration. 
Registration  provides  a  closed  system  of 
distribution  to  control  the  flow  of 
controlled  substances  through  the 
distribution  chain. 

(5)  10,000  respondents  at  .5  hours 
each. 

(6)  5,000  estimated  annual  burden    . 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miesse, 

Department  Clearance  Officer,  Department  of 

Justice. 

[PR  Doc.  89-13191  Filed  6-2-69;  8:45  am] 

BHJJNa  CODE  441»-1<HM 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  a  notice  that  on  April  6, 1989, 
Abbott  Laboratories,  14th  Street  and 
Sheridan  Road,  Attn:  Customer  Service 
D-345,  North  Chicago,  Illinois  60064, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drufl— 


Amphetamine,  its  salts,  optical  isomers, 
and  salts  ol  its  optical  somers  (1 100). 

Bolk  dextropropoxyphene  (non-dosage 
forms)  (9273). 

Fentanyl  (9601) 

Hydromocphone  (91 50) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 


1405 1  Street  NW..  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  on  or  before  July  5, 1989. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  May  26. 1989. 

(PR  Doc.  89-13286  Filed  6-2-89:  8:45  am] 
■NJJNQ  COOe  4410-0«-« 


[Docket  No.  88-106] 

Devendranathan  Chanmugram,  M.D.^ 
Inez,  KY;  Hearing 

Notice  is  hereby  given  that  on 
October  14, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Devendranathan  Chanmugram, 
M.D.,  an  Order  to  Show  Cause  as  to  why 
the  Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  BC0880371,  and  deny 
any  pending  applications  for  renewal. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
June  27, 1989,  commencing  at  12:30  p.m., 
at  the  Fiscal  Courtroom,  Room  402, 101 
Jefferson  County  Courhouse,  527  West 
Jefferson  Street,  Louisville,  Kentucky. 

Dated:  May  30, 1989. 

John  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-13267  Filed  6-2-89:  8:45  am] 

BILUNO  CODE  441<M>»-M 
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24051 


([>ocket  No.  88-121] 

Bradley  Harbin,  M.D.  Stamps,  AK; 
Hearing 

Notice  is  hereby  given  than  on 
December  16, 1988,  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  Bradley 
Harbin.  M.D.,  an  Order  to  Show  Cause 
as  to  why  the  Drug  Enforcement 
Administration  should  not  deny  your 
application  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
June  6, 1989,  commencing  at  9:30  a.m.,  at 
the  Federal  District  Court,  U.S.  Post 
Office  and  Courthouse  Building,  500 


State  Line  Avenue,  3rd  Floor. 
Texarkana,  Arkansas. 

Dated:  May  30. 1989. 
]ohn  C  Lawn, 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  89-13268  Filed  6-2-89;  8:45  am] 
BIUJNG  CODE  4410-OMI 

(Docket  No.89-1] 

Ctiester  James  Hurd,  M.D.,  San  Jose, 
CA;  Hearing 

Notice  is  hereby  given  than  on 
December  9, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Chester  James  Hurd,  M.D..  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for 
registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
August  15, 1989,  commencing  at  9:30 
a.m.,  at  the  United  States  Tax  Court. 
Courtroom  2041,  Federal  Building  and 
Courthouse,  450  Golden  Gate  Avenue, 
San  Francisco,  California. 

Dated:  May  30. 1989. 
John  C.  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-13269  Filed  6-2-69;  8:45  am) 

BiLUNG  CODE  441(H)9-M 

[Docket  No.  88-101] 

Roy  Nachman,  M.D.,  Los  Angeles,  CA; 
Hearing 

Notice  is  hereby  given  that  on 
September  2, 1988.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Roy  Nachman,  M.D.,  an  Order 
to  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  Certificate  of  Registration, 
AN8380367,  and  deny  any  pending 
applications  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
August  15, 1989,  commencing  at  9:00 
a.m.,  at  the  United  States  Tax  Court, 
Courtroom  2041,  Federal  Building  and 
Courthouse,  450  Golden  Gate  Avenue, 
San  Francisco,  California. 


Dated:  May  30. 1989. 
John  C.  Lawn. 

Administrator,  Drug  Enforcement' 
Administration. 

[FR  Doc.  89-13270  Filed  6-2-89:  8:45  am] 
BttJJNQ  COOE  4410-(n-M 


[Docket  No.  88-107] 

Ekambaram  Parameswaran,  M.D^  Inez, 
KY;  Hearing 

Notice  is  hereby  given  that  on 
October  14, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Ekambaram  Parameswaran, 
M.D.,  an  Order  to  Show  Cause  as  to  why 
the  Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificates 
of  Registration,  AP7136369  and 
AP2551667,  and  deny  any  pending 
applications  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
June  27, 1989,  commencing  at  12:30  p.m.. 
at  the  Fiscal  Courtroom  Room  40Z  101 
Jefferson  County  Courthouse,  527  West 
Jefferson  Street,  Louisville.  Kentucky. 

Dated:  May  30. 1989. 
Idui  C.  Lawn. 

Administrator,  Drug  Enforcement 

Administration. 

|FR  Doc.  89-13271  Filed  6-2-89;  8:45  am] 

B4U.ING  COOE  44«(M»-M 


Manufacturer  of  Controlled 
Substances;  Application;  Radian  Corp. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  March  20. 1989, 
Radian  Corporation.  P.O.  Box  20108a 
8501  Mopac  Blvd.,  Austin,  Texas  78759. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 

Dnjg— ' 

Lysergic  acid  diethylamide  (7315) I 

Tetrahydrocannabirtols  (7370) t 

Amphetamine,  its  salts,  optical  isomers.     II 

and  salts  ol  its  optical  isomers  (1100).  i 
Wethamphetamine,    its   salts,    isomers,  \  II 

and  salts  of  its  isomers  (1 105).  \ 

PhencyclRitr>e  (7471) j  ii 

Fentanyl  (9801) ™. ....|  U 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  wjih 


24052 
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DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  Tile  a  written  reifuest  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  on  or  before  July  5. 1989. 

Dated:  May  2a  1969. 

Gene  R.  Haialip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Dtx:.  89-13272  Filed  fr-2-«8:  8:45  am] 

BILlwrn  COM  4410-0»-M 


lDoclietNaM-1041 

Dean  A.  Steinberg,  M.D^  Doyl«stown, 
PA,  Hearing 

Notice  is  hereby  given  that  on 
October  24, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Dean  A.  Steinberg,  M.D.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration.  AS2190471,  and  deny 
any  pending  applications  for 
registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
June  21, 1989,  commencing  at  10:00  a.m., 
at  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit,  717  Madison 
Place  NW.,  Courtroom  1,  second  floor. 
Washington,  DC. 

Dated:  May  30. 1989. 

|ohn  C.  Lawn. 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Doc.  89-13273  Filed  6-2-89:  8:45  am) 

mXINOCOOC  4410-«MI 


Ranzy  S.  Waston,  Mi).;  Denial  of 
Application 

On  March  3, 1989.  the  Deputy 
Assistant  Administrator,  O^ice  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Ranzy  Weston,  M.D. 
of  Augusta,  Georgia.  The  Order 


proposed  to  deny  his  application  for 
registration  executed  on  October  22. 
1988.  and  filed  with  the  DEA  pursuant  to 
21  U.S.C.  823(f).  By  letter  dated  March 
27, 1989,  Dr.  Weston  waived  a  hearing  in 
this  matter  relying  instead  on  statements 
in  support  of  his  application  contained 
in  the  letter. 

Title  21  CFR  1301.54(c).  (e)  authorizes 
the  Administrator  to  issue  a  final  order 
based  on  the  investigative  file  together 
with  any  statements  submitted  by  the 
applicant.  The  Administrator  therefore 
issues  this  final  order  considering  such 
statements  in  the  light  of  the  lack  of 
opportunity  for  cross  examination  in 
determining  the  weight  to  be  given  to 
matters  of  fact  asserted  therein. 

In  April  1987,  State  of  Georgia  agents 
went  to  Dr.  Weston's  office  to  discuss 
prescriptions  for  Dilaudid  written  by 
him.  Dr.  Weston  was  warned  that  many 
of  his  patients  were  known  drug 
abusers.  He  was  also  warned  that  many 
of  these  same  patients  were  receiving 
hydrocodone  cough  syrup  prescriptions. 
Between  October  and  December  1987. 
the  agents  conducted  three  undercover 
visits  to  Dr.  Weston's  office.  On  each 
occasion  the  agent  never  informed  Dr. 
Weston  that  there  was  anything 
physically  wrong  with  her.  On  the 
contrary,  she  insisted  she  was  fine  but 
wanted  something  to  relax.  Dr.  Weston 
prescribed  the  controlled  substances 
Tussionex  and  Terpin  Hydrate  with 
Codeine.  The  Administrator  finds  that 
these  prescriptions  were  not  issued  for  a 
legitimate  medical  purpose. 

During  the  course  of  this  investigation, 
it  was  learned  that  Dr.  Weston  did«not 
have  a  valid  DEA  Certificate  of 
Registration.  Dr.  Weston's  previous 
registration  had  expired  on  May  31. 
1978,  and  had  not  been  renewed.  Dr. 
Weston  has  had  no  authority  since  that 
time  to  possess,  prescribe  or  dispense 
controlled  substances.  On  September  30, 
1988,  a  letter  informing  Dr.  Weston  of 
the  status  of  his  DEA  registration  was 
sent  by  certified  mail.  The  return  receipt 
was  received  by  the  DEA  on  October  14, 
1988,  signed  by  Dr.  Weston.  This  was 
follovyed  by  a  telephone  call  informing 
Dr.  Weston  of  his  lack  of  registration.  In 
spite  of  these  notices.  Dr.  Weston 
continued  to  issue  prescriptions  for 
controlled  substances  using  the  expired 
DEA  registration.  On  November  5. 1988, 
he  issued  a  prescription  for  Tussend 
Expectorant,  a  Schedule  II  controlled 
substance.  On  November  21  and  28, 
1988,  he  issued  prescriptions  for 
Darvocet.  a  Schedule  IV  controlled 
substance.  On  December  1,  5.  and  26.  he 
issued  prescriptions  for  Darvocet.  In 
January  1989.  he  issued  two 
prescriptions  for  Tega-Tussin  Cough 


Expectorant  and  two  prescriptions  for 
Darvocet. 

In  his  March  27. 1989,  letter  in 
response  to  the  Order  to  Show  Cause. 
Dr.  Weston  indicates  that  he  has  been 
practicing  medicine  part-time,  and  plans 
to  retire  soon.  He  also  indicates  that 
after  receiving  the  Order  to  Show  Cause, 
he  studied  his  records  and  concluded 
that  he  was  over-prescribing,  but  he  was 
only  doing  so  to  help  his  patients.  In 
addition.  Dr.  Weston  states  that  he  had 
a  busy  practice  and  that  some  patients 
took  advantage  of  him.  In  response  to 
the  statement  that  he  prescribed 
controlled  substances  without  a  valid 
DEA  registration.  Dr.  Weston  stated  that 
he  thought  he  couldn't  write 
prescriptions  for  "narcotics"  as  opposed 
to  "controlled  substances".  Dr.  Weston 
concluded  his  letter  and  waiver  of 
hearing  by  stating  that  he  did  have 
"legitimate  intentions,"  and  that  he 
cannot  practice  good  medicine  without  a 
DEA  number. 

The  Administrator  finds  that  Dr. 
Weston  has  violated  the  Federal  laws 
relating  to  controlled  substances  in  that 
he  wrote  prescriptions  for  controlled 
substances  for  other  than  a  legitimate    . 
medical  purpose  and  that  he  knowingly 
used  an  expired  DEA  number  to  write 
prescriptions  for  controlled  substances. 
He  did  so  after  receiving  specific 
warnings  concerning  his  prescribing 
practices  and  concerning  his  use  of  an 
expired  registration.  He  ignored  these 
warnings.  This  doctor  cannot  be  trusted 
to  handle  controlled  substances  in  a 
responsible  manner.  The  statements  in 
Dr.  Weston's  letter  do  not  offer  any 
valid  reasons  for,  or  mitigation  of.  the 
doctor's  past  conduct  in  handling 
controlled  substances.  The 
Administrator  finds  that  the  registration 
of  Dr.  Weston  would  be  inconsistent 
with  the  public  interest. 

Accordingly,  having  concluded  that 
there  is  a  lawful  basis  for  the  denial  of 
Dr.  Weston's  application,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  Dr.  Weston's  application  for 
registration  with  DEA,  dated  October  22. 
1988,  be.  and  it  hereby  is,  denied. 

This  order  is  effective  on  or  before 
July  5, 1983. 
lohn  C.  Lawn. 
Administrator. 

Dated:  May  26, 1989. 
[FR  Doc.  89-13274  Filed  6-2-89;  8:45  am| 
BILUNG  COOC  4410-09-M 
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24053 


IDocket  No.  89-13] 

Neveille  H.  Williams  III,  D.D^  Wiclilta 
Falls,  TX;  Hearing 

Notice  is  hereby  given  that  on 
December  19, 1988.  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  Neveille 
Williams  III,  D.D.S.,  an  Order  to  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  deny  your 
application  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday. 
August  17. 1989.  commencing  at  10:00 
a.m..  at  the  United  States  Tax  Court, 
Room  505.  Pacific  Building,  1900  Pacific 
Avenue.  Dallas.  Texas. 

Dated:  May  30, 1989. 

|ohn  C  La%vn, 

Administrator,  Drug  Enforcement 
A  dministration. 

|FR  Doc.  89-13275  Filed  6-2-89:  8:45  amj 

BILLING  CODE  4410-09-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  89-42] 

Government-owned  Inventions; 
Available  for  Licensing 

aqency:  National  Aeronautics  and 
Space  Administration. 
ACTtON:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service.  Springfield.  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 

date:  June  5. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

National  Aeronautics  and  Space 
Administration.  Harry  Lupuloff,  Director 
of  Patent  Licensing,  Code  GP. 
Washington.  DC  20546,  Telephone  (202) 
453-2430.  Fax  (202)  755-2371. 

Patent  Application  07/292,121:  Docking 
System  for  Spacecraft:  filed  December 
30. 1988. 


Patent  Application  07/292,123:  Docking 

Mechanism  for  Spacecraft;  filed 

December  30. 1988. 
Patent  Application  07/292.124:  Dynamic 

Resource  Allocation  Scheme  for 

Distributed  Heterogeneous  Computer 

System;  filed  December  30, 1988. 
Patent  Application  07/292,130:  Method 

and  Apparatus  for  Sensor  Fusion; 

filed  December  30. 1988. 
Patent  Application  07/292,131:  Smart 

Tunnel-Docking  Mechanism;  filed 

December  30, 1988. 
Patent  Application  07/292,141: 

Oxidation  of  Semiconductors  and 

Superconductors;  filed  December  30, 

1988. 
Patent  Application  07/292,146:  High 

Temperature  Flexible  Steel;  filed 

December  30. 1988. 
Patent  Application  07/279.630:  Computer 

Access  Security  Code  System;  filed 

December  5, 1988. 
Patent  Application  07/279.676: 

Integrated  Circuit  Reliability  Testing; 

filed  December  5. 1988. 
Patent  Application  07/283.443:  Long 

Wavelength  Infrared  Detector  filed 

December  12. 1988. 
Patent  Application  07/292.047: 

Distributed  Proximity  Sensor  System; 

filed  December  30, 1988. 
Patent  Application  07/301.925:  Semi- 
Interpenetrating  Polymer  Network  for 

Tougher  and  More  Microcracking 

Resistant  High  Temperature  Polymers; 

filed  January  26, 1989. 
Patent  Application  07/304,149:  Two- 
Stage  Sorption  Type  Cryogenic 

Refrigerator  Including  Heat 

Regeneration  System;  filed  January  31. 

1989. 
Patent  Application  07/304,154:  Vibration 

Analyzer;  filed  January  31. 1989. 

Date:  May  25. 1989. 
Edwaid  A.  Frankle. 
General  Counsel. 
[FR  Doc.  89-13116  Filed  6-2-89;  8:45  ami 

BtLLING  CODE  7S1(MI1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sct>edules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules:  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  20. 
1989.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATKMe  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
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requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture,  Forest 
Service.  Fiscal  and  Public  Safety  Staff 
(Nl-g5-B9-l).  General  correspondence 
related  to  arrangements  for  external  and 
internal  meetings,  including  staff, 
information,  and  task  force  meetings. 

2.  Department  of  Commerce.  Bureau  of 
the  Census  (Nl-29-89-1).  Miscellaneous 
maps  of  the  Geography  Division  not 
used  in  connection  with  the  1950  census 
or  other  data  collections. 

3.  Department  of  Health  and  Human 
Services.  Health  Care  Finance 
Administration  {Nl-440-8»-2).  Records 
documenting  the  cost  and  delivery  of 
acute  health  care  in  Arizona  Health 
Care  Cost  Containment  System 
facilities. 

4.  Department  of  Health  and  Human 
Services.  Health  Care  Finance 
Administration  (Nl-440-89-3).  Records 
of  the  Health  Care  Finance 
Administration's  Regulatory  Reform 
Tajk  Force. 

5.  Department  of  Labor,  Bureau  of 
Labor  Statistics  (Nl-257-88-7). 
Miscellaneous  printouts,  data  collection 
forms,  and  related  records  of  the 
Employment.  Hours,  and  Earnings 
Program. 

6.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration  (Nl-GRS-a9-l).  General 
Records  Schedule  item  covering 
committee  management  files. 

7.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration  (Nl-GRS-89-2).  General 
Records  Schedule  item  covering  files 
relating  to  the  erroneous  release  of 
privileged  information. 

8.  U.S.  Postal  Service  (Nl-28-«»-l). 
Procurement  related  records  found 
among  permanent  records  scheduled  for 
transfer  to  the  National  Archives. 

9.  U.S.  Postal  Service  (Nl-28-60-2). 
Drawings  of  elevator  installations  in 
various  Federal  buildings,  and  other 
drawings  too  badly  deteriorated  for 
preservation  found  among  permanent 
architectural  records  to  be  transferred  to 
the  National  Archives. 

10.  Department  of  State,  Bureau  of 
Politico-Military  Affairs,  Office  of 
Munitions  Control  (Nl-59-88-32). 
Routine,  facilitative.  and  duplicate 
records  relating  to  munitions  control 


matters.  Policy  materials  are  scheduled 
for  permanent  retention. 

11.  Department  of  State,  Deputy  Under 
Secretary  for  Economic  Affairs.  Mutual 
Security  Coordinator  (Nl-59-8»-2). 
Facilitative  subject  files  and  extra 
copies  of  transcripts  of  hearings. 

12.  Department  of  State,  Under 
Secretary  of  State.  Special  Assistant  for 
Mutual  Security  Coordination  (Nl-59- 
89-4).  Extra  copies  of  program  books. 

13.  Department  of  State,  Office  of 
International  Conferences  (N1-5&-8&- 
10).  Documents  of  the  UN  conference  on 
Food  and  Agriculture.  UN  Interim 
Commission  for  Food  and  Agriculture, 
and  the  Food  and  Agricultural 
Organization  of  the  UN.  Policy 
documentation  is  scheduled  for 
permanent  retention. 

14.  Tennessee  Valley  Authority. 
Office  of  Governmental  and  Public 
Affairs  {N1-142-B8-15).  Audio  tapes  of 
Board  meetings  held  after  1979  in 
Knoxville.  Video  tapes  of  these  meetings 
are  designated  for  permanent  retention 
by  the  National  Archives. 

Dated:  May  2S.  1989. 
Don  W.  WUsoD. 
Archivist  of  the  United  States. 
[FR  Doc.  89-13206  Filed  6-2-89;  8:45  am] 
WLUNQ  COOC  7S1S-«1-« 


Nixon  Presidential  HistoricaJ  Materials; 
Opening  of  Materials 

agency:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  opening  of  materials. 

summary:  This  notice  announces  the 
opening  of  selected  subject  categories 
and  staff  member  files  from  the  Nixon 
White  House  Central  Files  (WHCF). 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  (88  Stat. 
1695:  44  U.S.C.  2111  note)  and 
i  1275.42(b)  of  the  PubUc  Access 
Regulations  implementing  the  Act  (36 
CFR  Part  1275),  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments  of 
materials  among  the  Nixon  Presidential 
materials. 

DATES:  The  National  Archives  intends  to 
make  the  integral  file  segments 
described  in  this  notice  available  to  the 
public  beginning  July  17, 1989.  Any 
person  who  believes  it  necessary  to  file 
a  claim  or  privilege  concerning  access  to 
these  materials  shoidd  notify  the 
Archivist  of  the  United  States  in  writing 
of  the  claimed  right,  privilege,  or  defense 
before  July  7, 1968. 


addresses:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives'  facility  located  at  845  South 
Pickett  Street.  Alexandria,  Virginia. 

Petitions  concerning  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  and  Records 
Administration,  Washington.  DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT 
Clarence  F.  Lyons.  Jr..  Acting  Director. 
Nixon  Presidential  Materials  Staff,  703- 
756-6498. 

SUPPLEMENTARY  INFORMATION:  The 

integral  file  segments  of  textual 
materials  to  be  opened  consist  of  68.5 
cubic  feet.  This  is  the  fourth  of  a  series 
of  openings  of  Central  Files;  the 
previous  openings  were  on  December  1. 
1986;  March  22. 1988:  and  December  9, 
1988. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff  Some  of  the  materials  designated 
for  opening  on  July  17  were  selected  for 
the  Subject  Files  of  the  Central  Files. 
The  Subject  Files  are  based  on  an 
alphanumeric  file  scheme  of  61  primary 
subject  categories.  Listed  below  are  the 
primary  subject  categories  of  the  Subject 
Files  that  will  be  made  available  to  the 
public  on  July  17. 


Sobject  Category 


Federal  Government  (FG): 

Department  ol  Defense  (FG-13) -.. 

Post  OHice  (FG-18) 

Department  of  Labor  (FG-22) 

Department  of  Housing  and  Urban  Devel- 
opment (FG-24) 

Department  ol  Transportation  (FG-25) 

Commission  on  Ovtl  Rights  (FG-90) 

Equal  EmployTDent  Commission  (FG-109).... 

Cabinet  Committee  on  Opportunity  lor 
Spanish  Speaking  People  (FG-145) 

National  Council  on  Indian  Opportunity 
(FG-173) 

Selective  Service  System  (FG-216) 

USIA  (FG-230) 

Cabinet  Committee  on  VohinUry  Action 
(FG-252) 

National  Center  for  Voluntary  Action  (FG- 
259) 

Comm«9ion  on  Cainpua  UnrMi  (FG-288) ... 

Action  (FG-325) 

National  Security— Defense  (ND  1  thru  ND 
8-1-2) 


Vol- 
ume 
(cubic 
feet) 


3.0 
2.0 
2.3 

2.3 
3.0 
03 
0.3 

0.3 

0.3 
1.0 
0.6 

0.3 

0.3 
0.3 
0.6 

23.0 


In  addition  to  the  subject  categories, 
three  file  groups  from  the  Staff  Member 
and  Office  Files  will  be  made  available 
to  the  public.  These  consist  of  materials 
that  were  transferred  to  Central  Files 
but  were  not  incorporated  into  the 
Subject  Files.  Listed  below  are  the  Staff 
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Member  and  Office  Files  that  will  be 
made  available  to  the  public  on  July  17. 


File  Group 


Glenn  R.  Schleede 

Bradley  Patterson  (Late  accretion) 
Gwen  King 


Vol- 
unw 
(cubic 
feet) 


20.0 
2.0 
6.6 


Public  access  to  some  of  the  items  in 
the  file  segments  will  be  restricted  as 
outlined  in  36  CFR  1275.50  or  1275.52 
(Public  Access  Regulations). 

Dated:  May  30. 1989. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
(FR  Doc.  89-13353  Filed  6-2-89:  8:45  am) 

WLUNO  COOC  751S-41-M 


Privacy  Act  of  1974;  Systems  of 
Records 

aqency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  revised  systems  of 
records;  correction. 

summary:  On  May  9. 1989.  NARA 
published  its  notice  of  revised  systems 
of  records  which  are  subject  to  the 
Privacy  Act  of  1974  (54  FR  19970).  In  this 
correction  notice  NARA  is  clarifying  the 
reason  for  deleting  the  Personnel 
Information  Resources  System  (PIRS) 
from  NARA-14.  Payroll  and  Time  and 
Attendance  Reporting  System.  No 
changes  are  being  made  to  the  systems 
of  records  described  in  the  May  9, 1989. 
notice. 

The  discussion  of  NARA-14  in  the 
Supplementary  Information  section  of 
the  May  9, 1989,  notice  should  have 
stated  that  PIRS  was  being  deleted  from 
NARA-14  because  PIRS  does  not 
contain  payroll  and  attendance 
information  which  is  covered  by  the 
NARA-14  system.  PIRS  contains 
personnel  information  which  is  covered 
by  the  Govemmentwide  system  0PM/ 
GOVT-1. 

FOR  FURTHER  INFORMATION  CONTACT 

John  A.  Constance  or  Nancy  Allard, 
Policy  and  Program  Analysis  Division 
(NAA),  National  Archives  and  Records 
Administration,  Washington,  DC  20408. 
Telephone  (202)  523-3214  or  (FTS)  523- 
3214. 

Dated:  May  26. 1989. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
|FR  Doc.  89-13207  Filed  6-2-89;  8:45  am] 

BILUNQ  CODE  7S1$-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270  and  50-287] 

Duke  Power  Co.;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47.  and  DPR-55  issued  to  Duke 
Power  Company,  (the  licensee)  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,  2  and  3,  located  in 
Oconee  County,  South  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
amendments  would  add  limiting 
conditions  for  operation  and 
surveillance  requirements  to  the  Oconee 
Technical  Specifications  (TSs)  in 
accordance  with  NRC  Generic  Letter 
(GL)  83-37  providing  guidance  on  the 
scope  of  TSs  for  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements."  Specifically,  TSs  are 
added  for  the  following  TMI  action 
items:  (1)  Containment  High-Range 
Radiation  Monitor  (TMI  Action  Item 
II.F.1.3),  (2)  Containment  Pressure 
Monitor  (II.F.1.4),  (3)  Containment 
Water  Level  Monitor  (II.F.1.5).  (4) 
Containment  Hydrogen  Monitor 
(II.F.1.6),  (5)  Instrumentation  for 
Detection  of  Inadequate  Core  Cooling 
(II.F.2),  and  (6)  Control  Room 
Habitability  Requirements  (III.D.3.4). 

The  proposed  action  is  in  accordance 
with  the  licensee's  applications  for 
amendments  dated  October  8, 1984  and 
January  6  and  March  15, 1988.  as 
supplemented  or  revised  August  27, 
1985;  January  30,  June  27,  August  13  and 
September  19, 1986;  January  18,  May  13, 
September  16  and  December  29, 1988; 
and  May  17, 1989. 

The  Need  for  the  Proposed  Action: 
The  need  for  TSs  for  certain  post-TMI 
instrumentation  and  systems  has  been 
established  by  the  Commission  in 
NURECi-0737,  "Clarification  of  TMI 
Action  Plan  Requirements."  The 
Commission  noted,  in  part,  that  TSs  are 
required  to  provide  assurance  that 
facility  operation  is  maintained  within 
the  limits  determined  acceptable 
following  implementation  at  each 
facility.  Accordingly,  on  November  1. 
1983  and  by  GL  83-37.  the  Commission 
provided  guidance  for  format  and 
content  of  TSs  for  those  NUREO0737 
items  which  were  scheduled  for 
implementation  after  December  31. 1981. 
and  requested  licensees  to  submit 
applications  for  amendments  using  this 
guidance. 


Environmental  Impacts  of  the 
Proposed  Action:  The  scope  and  type  of 
specification  requested  by  GL  83-37  and 
requested  by  the  licensee  include 
appropriate  actions  if  limiting  conditions 
for  operation  can  not  be  met.  The 
instrumentation  addressed  by  GL  83-37 
is  used  for  post-accident  monitoring, 
including  detection  of  inadequate  core 
cooling  and  maintaining  control  room 
habitability  conditions.  The  actions 
typically  limit  the  allowed  period  for 
operation  above  hot  shutdown  and/or 
require  reporting  to  the  NRC  if  part  of 
the  redundant  system  or  actuation  logic 
(e.g.,  one  of  two  channels)  is  inoperable 
and  can  not  be  restored  within  a 
specified  period,  and  require  the  plant  to 
be  placed  in  hot  shutdown  if  the 
required  minimum  number  of  channels 
(e.g.,  two  of  two  channels)  should  be 
inoperable  for  a  specific  period.  The 
specification  changes  also  add  relevant 
surveillance  and  testing  requirements 
for  installed  equipment  to  ensure  that  it 
is  maintained  in  a  reliable  condition. 

The  Oconee  control  rooms  are 
provided  with  pressurization  and 
ventilation  filtering  systems  to  provide 
additional  protection  of  the  control  room 
(CR)  operators  from  the  effects  of 
accidental  release  of  radioactive 
effluents  and  toxic  gases  in  the  turbine 
buildings  and  the  auxiliary  buildings 
enclosing  the  CRs.  Oconee  1  and  2  have 
a  shared  CR  while  Unit  3  has  a  separate 
CR.  The  CR  pressurization  and  filtering 
system  would  be  manually  activated  in 
the  event  of  such  a  release.  Each  system 
is  comprised  of  two  separate  outside  air 
booster  fans  with  prefilter/HEPA/ 
carbon  adsorber  filter  trains,  two 
redundant  control  room  air  handling  unit 
fans,  associated  ductwork,  and  a 
radiation  monitor.  One  activated,  the 
system  maintains  a  slightly  positive 
pressure  in  the  CR  to  prevent  in-leakage. 
The  proposed  changes  to  the  TS  would 
specify  limiting  conditions  for  operation 
and  periodic  surveillance  and  testing 
requirements  for  the  pressurization  and 
filtering  system  to  provide  increased 
assurance  of  system  availability,  and 
hence,  a  habitable  CR  after  an  accident 
The  Oconee  TS  does  not  presently 
contain  such  requirements.  Thus,  the  TS 
change  provides  for  reduction  in 
occupational  radiological  exposure  or 
exposure  to  potential  in-plant  toxic 
releases.  No  adverse  environmental 
impacts  result  from  system  operation. 

The  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
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radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
reed  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation,  but  would 
adversely  affect  safety  by  permitting 
extended  operation  without  the  needed 
assurance  that  post-TMl 
instnunentation  and  systems  are  being 
maintained  so  as  to  be  available  if 
needed  after  an  accident. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
Related  to  the  Operation  of  Oconee 
Nuclear  Station.  Units  1,  2  and  3,  dated 
March  1972. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

The  Notices  of  Consideration  of 
Issuance  of  Amendments  and 
Opportimity  for  Hearing  in  connection 
with  this  action  were  published  in  the 
Federal  Register  on  April  20. 1988  (53  FR 
13037)  and  June  3, 1988  (53  FR  20394).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  these 
notices. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  the 
amendments  dated  October  8, 1984,  and 
January  6  and  March  15, 1988,  as 


supplemented  or  revised  August  27, 
1985,  January  30,  June  27,  August  13,  and 
September  19, 1986,  January  18,  May  13. 
September  16,  and  December  29, 1988, 
and  May  17, 1989.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  Oconee  County  Library,  501  West 
South  Broad  Street,  Walhalla,  South 
Carolina  29691. 

Dated  at  Rociiville,  Maryland,  this  30th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  P.  Crocker. 
Acting  Director.  Project  Directorate  11-3, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  89-13235  Filed  6-2-89:  8:45  am] 
MLUNacooc  rsM-ov-H 

(Docket  No.  50-325  and  50-324] 

Carolina  Power  A  Light  Co^  et  al^ 
Denial  of  Am«ndm«nt  to  Facility 
Oporating  Ucensa  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Carolina  Power  & 
Light  Company,  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  Nos.  DPR-71  and  DPR-62, 
issued  to  the  licensee  for  operation  of 
the  Brunswick  Steam  Electric  Plan, 
Units  1  and  2,  located  in  Brunswick 
County,  North  Carolina.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  September  9, 1987 
(52  FR  33999). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to 
increase  surveillance  testing  and 
calibration  intervals  for  Rosemount 
analog  trip  unit  systems. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted  at 
this  time.  The  licensee  was  notified  of 
the  Commission's  denial  of  the  proposed 
change  by  letter  dated  May  25, 1989.  A 
Safety  Evaluation  accompanied  the 
letter. 

By  July  5, 1989.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555;  AttenHon: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  R.E.  Jones,  General  Counsel. 
Carolina  Power  &  Light  Company,  P.O. 
Box  1551,  Raleigh,  North  Carolina  27602, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  1, 1987,  as 
supplemented  June  22, 1987,  July  7, 1987 
and  March  16, 1989,  and  (2)  the 
Commission's  letter  to  the  licensee 
dated  May  25, 1989. 

These  documents  ara.  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  and  at  the  William 
Madison  Randall  Library,  University  of 
North  Carolina  at  Wilmington,  601  S. 
College  Road,  Wilmington,  North 
Carolina  28403-3297.  A  copy  of  Item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director.  Project  Directorate  II- J.  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  89-13236  Filed  6-2-89;  8:45  am] 

BILUNO  CODE  7SW>-01-M 


[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Denial  of  Amendment  to 
Facility  Operating  License  NPF-21  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Washington 
Public  Power  Supply  System,  (licensee) 
for  an  amendment  to  Facility  Operating 
License  No.  NPF-21  issued  to  the 
licensee  for  operation  of  the  Nuclear 
Project  No.  2,  located  in  Richland. 
Washington.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
April  8, 1987  (52  FR  11377). 

The  licensee's  amendment  request 
was  to  revise  technical  specification 
Tables  3.3.7.5-1.  "Accident  Monitoring 
Instrumentation,"  and  4.3.7.5-1, 
"Accident  Monitoring  Surveillance 
Requirements"  to  include  wide  range 
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neutron  flux  monitoring  instrumentation. 
This  request  was  submitted  in 
anticipation  of  satisfying  License 
Condition  16,  Attachment  2,  Item  3b  to 
the  WNP-2  Operating  License.  This 
license  condition  requires  that  the 

licensee shall  implement 

(installation  or  upgrade)  requirements  of 
Regulatory  Guide  1.97,  Revision  2,  for 
flux  monitoring  *  *  *"  by  a  specified 
time.  At  the  time  of  the  amendment 
application  the  licensee  was  in  the 
process  of  procuring  equipment  to  meet 
the  specified  schedule  and  satisfy  the 
license  condition. 

By  letter  dated  March  10, 1987  the 
licensee  advised  that  they  were 
unsuccessful  in  qualifying  the  neutron 
monitoring  system  environmentally.  By 
letter  dated  March  31, 1987  they  asked 
NRC  to  hold  the  November  18, 1986 
amendment  request  in  abeyance. 

The  NRC  staff  has  advised  the 
licensee  that  the  proposed  amendment 
is  denied  since  the  licensee  has  still  not 
been  successful  in  demonstrating  that 
the  instrumentation  is  environmentally 
quahfied. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  May  17, 1989. 

By  July  5, 1989  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing-er-petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
and  to  Nicholas  S.  Reynolds,  Esq., 
Bishop.  Cook,  Purcell  and  Reynolds, 
1400  L  Street,  NW,  Washington,  DC 
20005-3502  and  Mr.  G.E.  Doupe,  Esq., 
Washington  Public  Power  Supply 
System.  P.O.  Box  968,  3000  George 
Washington  Way,  Richland, 
Washington  99352,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  18, 1986 
and  supplemental  letters  dated  March 
10, 1987  and  March  31, 1987,  and  (2)  the 
Commission's  letter  to  the  licensee 
dated 

These  documents  are  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  Richland 
City  Library,  Swift  and  Northgate 
Streets,  Richland,  Washington  99352.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Maryland  this  17th  day 
of  May.  1989. 

For  The  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects — ///,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-13237  Filed  6-2-89:  8:45] 
BtUJNG  CODC  7S90-01-M 

[Docket  No.  50-3021 

Florida  Power  Corp.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  A  to 
10  CFR  Part  50  to  the  Florida  Power 
Corporation  (the  licensee),  for  the 
Crystal  River  Unit  3  Nuclear  Generating 
Plant,  located  in  Crystal  River,  Florida. 

Environmental  Assessment 

Identificatioitiff  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  from  the  requirements 
of  General  Design  Criterion-4  (GDC-4) 
for  the  Crystal  River  Unit  3  Nuclear 
Generating  Plant  with  regard  to  high 
energy  line  breaks. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  in 
order  to  permit  plant  operation  until  the 
end  of  next  scheduled  refueling  outage 
(Refuel  7). 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  during  normal  operation  since 
plant  configuration  and  operation  are 
not  changed.  The  likelihood  of  a  high 
energy  line  break  which  would  affect 
equipment  required  to  operate  to  avoid 
radiological  impact  is  low.  Thus,  the 
proposed  exemption  will  not 
significantly  affect  the  probability  or 
consequences  of  potential  reactor 
accidents  and  would  not  otherwise 
affect  radiological  plant  effluents. 
Consequently,  the  Commission 
concludes  that  there  are  no  significant 


radiological  impacts  associated  with  the 
proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  in volve%  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption.  Alternatives  to  the  Proposed 
Action 

Since  the  Commission  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  literal  compliance  with  GDC-4. 
Such  action  would  not  enhance  the 
protection  of  the  environment,  and 
would  result  in  very  high  co'Sts  to  the 
licensee  as  the  plant  could  not  restart 
from  its  current  outage  or  continue  to 
operate.  Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Crystal  River  Unit  3  Nuclear 
Generating  Plant.  Agencies  and  Persons 
Consulted 

The  NTIC  staff  reviewed  the  licensee's 
request  and  did  not  consult  with  any 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  Commission 
has,  therefore,  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  December  16. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Crystal  River  Public  Library,  668 
NW.,  First  Avenue.  Crystal  River. 
Flordia  32629. 

Dated  at  Rockville.  Mar>'land.  this  31st  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Beri(ow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects  I/II.  Off  ice  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-13387  Filed  6-2-89;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  26871;  Hie  No.  S7-15-89] 

Options  Market  Structure 

AOINCV:  Securities  and  Exchange 

Commission. 

action:  Request  for  comment. 

tUMMANV:  The  Securities  and  Exchange 
Commission  is  releasing  a  concept 
release,  prepared  by  the  staff  of  the 
Commission's  Division  of  Market 
Reguiation,  which  discusses  the  market 
structure  issues  associated  with  options 
multiple  trading  and  outlines  several 
possible  market  structure 
enhancements.  The  Commission  seeks 
comment  on  the  measures  identified  by 
the  Staff. 

DATE:  Comments  must  be  received  by 
September  la  1989. 

AOOMESS:  Persons  wishing  to  submit 
comments  should  file  three  copies  with 
Jonathan  G.  Katz,  Secretary.  Securities 
and  Exchange  Commission.  (Mail  Stop 
ft-«).  450  Fifth  Street  NW..  Washington. 
DC  20549.  All  conmients  should  refer  to 
File  No.  S7-15-69  and  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 

FON  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Gira,  Branch  of  National 
Market  System  Regulation.  202/272- 
2827,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
(Mail  Stop  5-1).  450  Fifth  Street  NW.. 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In  a 

separate  release  issued  today,  the 
Securities  and  Exchange  Commission 
( "Commission"  or  "SEC")  adopted  Rule 
19c-5  under  the  Securities  Exchange  Act 
of  1934.'  Rule  19c-5  permits  a  gradual, 
phased-in  expansion  of  multiple  trading 
of  options  on  exchange-listed  stocks. 
The  expansion  of  options  multiple 
trading  will  provide  opportunities  for  the 
options  self-regulatory  organizations  to 
develop  a  national  market  system  for 
options. 

The  staff  of  the  Commission's  Division 
of  Market  Regulation  has  prepared  a 
release  that  discusses  the  market 
structure  issues  involved  with  options 
multiple  trading  and  discusses  a  number 
of  possible  enhancements  for  the 
options  markets  to  consider.  The  views 
expressed  in  the  release  are  those  of  the 
staff  of  the  Division  of  Market 
Regulation  and  not  of  the  Commission. 


The  Commission,  nonetheless,  believes 
that  the  staff  proposals  merit  serious 
consideration  by  the  options  self- 
regulatory  organizations.  Accordingly, 
the  Commission  asks  that  the  options 
markets  and  other  interested  parties 
comment  on  the  release  by  September 
18, 1989.  The  text  of  the  staff's  release  is 
organized  as  follows. 

Options  Market  Structure 

I.  Introduction 

A.  Background 

B.  Multiple  Trading  and  Options  Market 
Structure 

U.  Quotation  Information  in  the  Options 
Markets 

III.  Market  Integration  Facilities 

A.  Intermarket  Order  Routing  Linkages 

B.  Small  Order  Switching  Facilities 

C.  Central  Limit  Order  File 

IV.  Market  Openings 

V.  Conclusion  -' 

I.  Introduction 

In  adopting  Rule  19c-5,  the 
Commission  found  that  multiple  market 
trading  ("multiple  trading")  •  of 
standardized  options  on  exchange-listed 
securities  is  consistent  with  the 
purposes  of  the  Securities  Exchange  Act 
of  1934  ("Act").*  In  particular,  the 
Commission  found  that  permitting  the 
options  exchanges  to  compete  in  a 
multiple  trading  environment  will  bring 
substantial  benefits  to  investors,  both  in 
the  form  of  improved  prices  and  better 
services.  The  staff  of  the  Division  of 
Market  Regulation  ("StafF")  believes 
that  it  may  be  possible  for  the  options 
markets  to  extend  further  the  overall 
beneficial  effects  of  multiple  trading  by 
developing  certain  market  structure 
enhancements. 

This  statement  will  discuss  the  market 
structure  issues  traditionally  associated 
with  options  multiple  trading  and  some 
of  the  possible  ways  of  enhancing  the 
benefits  of  a  multiple  trading 
environment.  The  Staff  believes  that  the 
options  self-regulatory  organizations 
("SROs ')  should  give  careful 
consideration  to  at  least  three  possible 
measures  to  further  integrate  the 
nation's  options  markets:  an  intermarket 
order  routing  linkage,  a  mechanism  for 
order-by-order  routing  to  the  market 
with  the  best  price,  and  a  central  limit 
order  file. 

A.  Background 

The  trading  of  standardized  options 
on  securities  exchanges  began  in  1973, 
with  the  organization  as  a  national 
securities  exchange  of  the  Chicago 
Board  Options  Exchange  ("CBOE").  and 


the  Commission's  approval  of  the 
CBOE's  options  pilot  program.'*  This 
pilot  initially  was  limited  to  call  options 
on  only  16  underlying  stocks.  Listed 
options  trading  expanded  rapidly  from 
1973  until  July  1977.  when  the  options 
exchanges,  at  the  Commission's  behest, 
agreed  to  a  moratorium  on  any  further 
listings.  In  addition  to  the  CBOE's 
program,  the  Commission  approved 
options  pilot  programs  at  four  other 
exchanges:  the  American  ("Amex").' 
Philadelphia  ("Phlx"),«  Pacific  ("PSE").' 
and  Midwest  ("MSE")  *  Stock 
Exchanges.  Applications  by  the  New 
York  Stock  Exchange  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  trade  options 
also  were  pending.  By  mid-1977,  the 
number  of  call  options  classes  traded  on 
exchanges  had  grown  from  16  to  219, 
and  put  options  trading  also  had  been 
approved. 

The  development  of  options  trading 
programs  by  the  exchanges  that 
followed  the  CBOE  raised  the  question 
of  whether,  and  under  what  conditions, 
multiple  trading  •  should  occur.  In 
February  1976.  the  CBOE  initiated 
trading  of  an  option  class  that  already 
was  being  traded  on  the  Phlx,  and  in 
March  of  that  year,  the  Commission 
approved  the  PSE  options  program, 
which  included  listings  of  options 
classes  already  traded  on  other 
exchanges.  Other  exchanges  quickly 
followed  and  also  began  to  engage  in 
multiple  trading.  Between  February  1976 
and  July  1977.  22  classes  of  call  options 
were  traded  on  more  than  one  exchange. 

In  July  1977,  in  response  to  concerns 
over  the  rapid  growth  in  listed  options 
trading  and  possible  trading  and  sales 


'  17  CFR  240  IBc-S.  Securilie*  Exchange  Act  Rel. 
No.  26870  (May  26. 1969)  ("Rule  19c-S  Adoption 
Releaie")  (publiihed  elsewhere  in  this  edition  of  the 
Fadwal  Ragietat). 


«  Multiple  trading— the  trading  of  the  same 
options  in  more  than  one  marketplace — is 
sometimes  also  referred  to  as  "dual  trading." 

*  15  U.S.C.  78a  et  seq..  as  amended. 


*  Securities  Exchange  Act  Release  No.  9985 
(February  1, 1973),  1  S.E.C.  Doc.  11. 

*  Securities  Exchange  Act  Release  No.  11144 
(December  19. 1974),  40  FR  3256. 

*  Securities  Exchange  Act  Release  No.  11423  (May 
15. 1975).  6  S.E.C.  Doc.  894. 

^  Securities  Exchange  Act  Release  No.  122S3 
(March  30. 1976).  41  FR  14454. 

*  Securities  Exchange  Act  Release  No.  13045 
(December  &  1976),  41  FR  54783.  The  MSE's  options 
program  was  merged  into  the  CBOE's  in  1979. 

»  The  NYSE  did  not  begin  to  trade  options  on 
listed  stocks  until  1985.  See  Securities  Exchange  Act 
Release  No.  21759  (February  14. 1985),  50  FR  725a 
The  Commission  has  approved  in  principle  a 
proposal  by  the  .N'ASD  to  trade  standardized 
options.  Indeed,  the  NASD  commenced  on 
September  13. 1985.  and  subsequently  terminated  on 
July  18. 1986.  a  program  to  trade  standardized 
options  on  certain  over-the-counter  ("OTC")  stock 
indexes.  See  Securities  Exchange  Act  Rel.  No.  22404 
(September  13. 1985)  50  FR  al  38235.  Nevertheless, 
the  part  of  the  NASD's  proposal  that  would  have 
integrated  the  trading  of  options  with  their 
underlying  stock  was  deferred  pending  further 
developments  in  the  OTC  market.  See  Securities 
Exchange  Act  Release  No.  22026  (May  8, 1985),  50 
re  20310. 


'1.  ;j>  jiii^-*;'  ^^^r^  if^  '^At^--"'  ',,;' 
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practice  abuses,  the  Commission 
requested  that  the  options  exchanges 
refrain  from  listing  any  options  classes 
beyond  those  already  listed  as  of  July 
15, 1977.  In  October  1977,  the 
Commission  announced  that  it  would 
undertake  a  comprehensive 
investigation  and  study  of  the 
standardized  options  markets  ("Options 
Study"). •*•  In  aimouncing  this  Study,  the 
Commission  expressed  concern  over, 
among  other  things:  (1)  The  adequacy  of 
the  SROs'  surveillance  systems;  (2)  the 
adequacy  of  Commission  and  SRO  rules 
to  prevent  fraudulent,  deceptive  and 
manipulative  practices  in  connection 
with  options  trading;  (3)  the 
development  of  the  standardized 
options  markets  in  a  manner  consistent 
with  the  public  interest'and  the 
perfection  of  the  mechanisms  of  a 
national  market  system;  and  (4)  the 
development  of  appropriate  standards 
for  evaluating  particular  programs 
which  would  have  the  effect  of 
expanding  or  altering  existing  pilot 
options  trading  programs. 

The  Options  Study  was  completed 
and  a  report  was  released  on  December 
22. 1978. » »  The  Options  Study  Report 
examined  some  of  the  major  issues  of 
market  structure  in  the  standardized 
options  markets,  including  multiple 
trading.'*  and  steps  the  Commission 
should  consider  to  assure  evolution  of 
the  standardized  options  markets  in  a 
manner  consistent  with  establishment  of 
a  national  market  system."  By 
examining  certain  indicia  of  market 
quality,  such  as  continuity  >*  and 


■<>  Securities  Exchange  Act  Release  No.  14056 
(October  17, 1977),  42  FR  56706. 

' '  Report  of  the  Special  Study  of  the  Options 
Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong..  1st  Sess.  (Comm.  Print  No. 
96-IFC3.  December  22, 1978)  ("Options  Study 
Report"). 

'*  The  other  market  structure  issues  that  were 
discussed  included:  (1)  The  integration  of  trading  of 
standardized  options  and  their  underlying  securities 
(so  called  "side-by-side"  trading),  (2)  whether 
standardized  options  should  be  traded  in  the  OTC 
market,  and  (3)  whether  standardized  options 
trading  should  be  permitted  on  the  NYSE. 

"  The  Securities  Acts  Amendments  of  1975 
directed  the  Commission  "to  facilitate  the 
establishment  of  a  national  market  system  for 
securities  (which  may  include  subsystems  for 
particular  types  of  securities  with  unique  trading 
characteristics)."  Section  llA[a)(l)(D)(2)  of  the  Act 
(15  U.S.C.  78k-l(a)(l)(D)(2)(1962)|.  Congress  did  not 
defme  the  term  "national  market  system."  Congress 
specifically  indicated,  however,  that  such  a  system 
could  include  options.  Senate  Comm.  on  Banking, 
Housing  a  Urban  Affairs.  Report  to  Accompany  S. 
249.  S.  Rep.  No.  94-75. 94th  Cong..  Isl  Sess.  7. 
reprinted  in  1975  U.S.  Code  Cong.  &  Ad.  News  179 
("Senate  Report"). 

'*  A  "continuous"  market  is  one  in  which  "a 
series  of  consecutive  separate  transactions,  even 
though  involving  price  changes,  will  involve 
minimum  price  variations  or  deviations."  Part  2  of 


liquidity, 'B  the  Options  Study  found  that 
multiple  trading  may  improve  the 
quality  of  markets  for  multiply  traded 
options  classes,  at  least  in  the  short 
run.*"  In  addition  to  market  quality 
factors,  the  Report  described  how 
multiple  trading  could  promote 
competition  among  market  centers, 
leading  to  greater  operational 
efficiencies,  improved  services  and  new 
technological  developments.  The  Report 
also  noted  that  the  statutory  goal  of 
competition  "among  brokers  and 
dealers,  among  exchange  markets,  and 
between  exchange  markets  and  markets 
other  than  exchange  markets"  *'  hardly 
could  be  pursued  if  multiple  trading 
were  not  permitted. 

As  discussed  in  greater  detail  below, 
the  Options  Study  recognized  that 
multiple  trading  could  result  in  some 
degree  of  market  fragmentation,  in  that 
pricing  in  the  various  markets  might  not 
always  accurately  reflect  the  aggregate 
buying  and  selling  interest  for  a 
particular  security.  The  Study  also 
recognized  that,  even  in  a  multiple 
trading  environment,  concerns  over  fair 
competition  among  markets  might 
remain. 

In  March  1980,  after  implementing  a 
number  of  the  Options  Study 
recommendations,  the  Commission 
ended  the  voluntary  moratorium  on 
expansion  of  the  standardized  options 
markets.  •■  Although  the  Commission,  in 
ending  the  moratorium,  resolved  to 
permit  the  expansion  by  the  options 
exchanges  of  put  and  call  option  trading, 
it  deferred  a  decision  to  expand  multiple 
trading.  After  noting  the  potential 
benefits,  on  the  one  hand,  and  the 
fragmentation  and  fair  competition 
concerns,  on  the  other  hand,  the 
Commission  concluded  that  "under 
appropriate  circumstances,  the  benefits 
of  expansion  of  multiple  trading  appear 
to  outweigh  any  adverse 
consequences."  '•  The  Commission 
decided,  however,  to  defer  the  general 
expansion  of  multiple  trading  "in  order 
to  afford  the  [SROs]  an  opportunity  to 
consider  whether,  and  to  what  extent, 
the  development  of  market  integration 


Report  of  the  Special  Study  of  Securities  Markets  of 
the  Securities  and  Exchange  Commission.  H.R.  Doc. 
No.  95.  88th  Cong..  1st  Sess.  16  (1963). 

"  A  "liquid"  market  is  one  in  which  "a  willing 
seller  can  readily  (or  perhaps  immediately)  find  a 
buyer,  or  vice  versa,  al  a  mutually  agreeable  price." 
Id 

'*  The  data  that  was  examined  by  the  Options 
Study  did  not  provide  a  basis  for  an  assessment  of 
the  long-term  effects  on  market  quality  of  multiple 
trading. 

"  See  Senate  Report,  supro  note  13,  al  B. 

'*  Securities  Exchange  Act  Release  No.  16701 
(March  26.  1980).  45  FR  21426  ("Moratorium 
Termination  Release"). 

••  Id  at  21431. 


facilities  would  minimize  concerns 
regarding  market  fragmentation  and 
maximize  competitive  opportunities  in 
the  options  markets."  *" 

The  options  markets  were  asked  to 
consider  jointly  whether  market 
integration  facilities  should  be  built,  and 
if  80,  how  these  facilities  should  be 
designed.  To  provide  some  guidance,  the 
Commission  outlined  three  possible 
(complementary  or  alternative) 
approaches:  (1)  A  market  linkage  system 
similar  to  the  Intermarket  Trading 
System  ("ITS ");  *•  (2)  a  requirement  that 
brokerage  firms  handling  retail  orders 
individually  route  each  order  to  the 
market  center  showing  the  best 
quotation  accompanied  by  a  quotation 
size  [i.e.,  number  of  contracts)  equalling 
or  exceeding  that  of  the  order,  and  (3)  an 
order  exposure  system  for  options 
public  limit  orders.  The  Commission 
suggested  that  the  third  approach,  a 
limit  order  exposure  system,  might  be 
the  most  fruitful  course  for  the  options 
exchanges  to  pursue,  and  that  the 
prospects  for  the  other  two  integration 
measures  might  be  limited  insofar  as  a 
firm  quote  rule  could  not  be  applied,  at 
that  time,  to  options  trading.*'  A  market 
linkage  system  or  individualized  routing 
of  retail  orders  would  depend,  to  a  targe 
extent,  on  the  quality  and  reliability  [i.e.. 
firmness)  of  quotation  information. 

The  options  exchanges  formed  an 
inter-exchange  task  force  to  respond  to 
the  Commission's  request  in  the 
Moratorium  Termination  Release  that 
they  study  the  feasibility  of  market 
integration  measures.  The  task  force 
issued  two  reports,  in  January  and 
September  of  1981,*'  in  which  it 


"Jd 

"  The  nrS  is  an  inter-market  order  and  message 
routing  facility  among  the  nation's  securities 
markets.  See  discussion  infra  at  notes  59-63  and 
accompanying  text. 

"  The  options  exchanges  had  argued  that  a  firm 
quote  rule  would  not  work  in  the  options 
environment.  Due  to  the  derivative  nature  of  options 
and  the  need  to  update  multiple  senes  whenever 
there  is  a  change  in  the  price  of  the  underiying 
stock,  it  was  thought  that  quotes  could  not  be 
updated  quickly  enough  to  accommodate  a  firm 
quote  rule.  Further,  the  CBOE  maintained  that  such 
a  rule  would  t>e  difficult  to  administer  in  the 
competing  market  maker  trading  systems  used  by 
the  CBOE.  MSE  and  PSF  Letter  from  )oseph  W. 
Sullivan,  President,  CBOE.  to  George  A. 
Fitzsimmons.  Secretary.  SEC  dated  August  1. 1977. 

"  Interim  Report  of  the  American.  Pacific  and 
Philadelphia  Slock  Exchanges  and  the  Chicago 
Board  Options  Exchange  in  response  to  Release  No. 
34-16701.  dated  January  S  1981;  and  Supplementary 
Report  of  the  American.  Pacific  and  Philadelphia 
Slock  Exchanges  and  the  Chicago  Board  Options 
Exchange  in  response  to  Release  No.  34-16701. 
dated  September  1. 1981.  The  CBOE  also  submitted 
separate  presentations  on  some  of  the  market 
structure  issues  raised  in  the  Moratorium 
Termination  Release.  See  Letters  from  Waller  E. 

Continued 
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concluded  that  a  limit  order  exposure 
system  was  not  likely  to  reduce 
substantially  the  adverse  effects  of 
multiple  trading.  The  task  force  did  not 
explore  any  other  possibilities  for 
addressing  market  structure  concerns  in 
a  multiple  trading  environment 

In  the  meantime,  in  view  of  the 
Commission's  deferral  of  an  expansion 
of  multiple  trading,  and  the  limited 
number  of  attractive  new  options 
available  for  listing,  the  Commission 
asked  the  options  exchanges  to  develop 
a  fair  method  for  allocating  among 
themselves  new  options.  In  response, 
the  exchanges  proposed  and  the 
Commission  approved  the  lottery 
system  for  allocating  new  options  ("the 
Allocation  Plan").**  Thi«  system  has 
remained  in  place  with  little 
modification  since  its  adoption  in  1980. 

The  Commission  has.  however, 
declined  to  restrict  multiple  trading  in 
other  products.  For  example,  in 
approving  the  CBOE's  proposal  to  trade 
options  on  Government  National 
Niortgage  Association  securities,  in 
February  1961,  the  Commission  stated 
that  it  did  not  believe  that  its  decision  to 
defer  multiple  trading  in  equity  options 
should  apply  to  non-equity  options.** 
This  was  followed,  on  December  2, 1981, 
by  a  policy  statement  in  which  the 
Commission  announced  its  view  that 
"competitive  forces  should  be  permitted 
to  defme  the  structure  of  the  non-equity 
options  markets  to  the  maximum  extent 
possible,"  and  that  it  would  not 
designate  any  single  exchange  as  the 
exclusive  market  place  for  non-equity 
options."  In  adopting  this  policy,  the 
Commission  rejected  the  arguments  of 
many  industry  commentators,  who 
maintained  that  the  same  concerns 
raised  in  the  equity  options  context — 
market  fragmentation  and  unfair 
competition  between  markets — would 
apply  in  the  non-equity  options  context 
The  Commission  found  that  these 
concerns  were  outweighed  by  the 
benefits  of  multiple  trading  and  by  the 
di^culties  that  would  be  involved  in 
allocating  non-equity  instruments. 

In  1985,  the  Commission  approved 
proposals  by  the  options  exchanges  to 
trade  options  on  certain  OTC  equity 
securities.  ^^  In  doing  so,  the 


Auch.  Clutrman  and  Chief  Exscutivr  Officer.  CBCtE. 
to  George  A.  Fitzsimmoiu.  Secretary.  SEC.  dated 
September  22.  isea  and  jontuiry  a  IDBI. 

**  Securitie*  Exchange  Act  Release  No.  16863 
(May  aa  IdBO).  45  FR  37928. 

**  Securitie*  Exchange  Act  Release  No.  17577 
(Fefamary  28. 18S1).  46  PR  15242. 

'*  Securities  Exchange  Act  Release  No.  182S7 
(December  2.  ItWI ).  46  FR  e037& 

"  Securities  Exchange  Act  Release  No.  23026 
(May  8.  imS).  SO  FR  20310. 


Commission  again  considered  the 
multiple  trading  question  and  concluded 
that  the  benefits  of  allowing  multiple 
trading  would  outweigh  any  adverse 
effects.  Among  other  things,  the 
Commission  found  that,  even  if  actual 
competition  among  exchai^s  for  a 
given  option  is  short-lived  and  a  primary 
market  for  the  option  emerges,  it  is 
better  that  this  should  occur  as  the 
result  of  market  forces  than  through  the 
lottery  allocation  system.  The 
Commission  again  urged  options  maricet 
participants  to  consider  the 
development  of  market  integration 
facilities,  and  voiced  the  belief  that  the 
approval  of  multiple  trading  for  options 
on  OTC  stocks  might  provide  the 
necessary  impetus  for  the  options 
exchanges  to  develop  such  facilities. 
In  November  1986,  the  Commission 
released  two  staff  studies  on  the  effects 
of  options  multiple  trading.**  These 
studies  found  that  multiple  trading  led  to 
improved  quality  of  markets,  as 
measured  by  bid-ask  spreads,  and  that 
these  benefits  outweighed  the 
detrimental  effects  of  any  pricing 
disparities  between  markets.  These 
studies  concluded  that  multiple  trading 
would  produce  substantial  savings  to 
investors.*" 

B.  Multiple  Trading  and  Options  Market 
Structure 

Sections  e(b)(8),  11  A.  and  23(a)(2)  of 
the  Act  express  Congress'  intent  that  the 
securities  markets  be  free  from 
competitive  restraints  to  the  furthest 
extent  possible  consistent  with  the  other 
goals  of  the  Act.  It  has  long  been  the 
Commission's  policy  to  foster 
competition  among  the  nation's 
securities  markets  and  encourage 
multiple  trading  of  securities.  In 
particular,  the  Commission  has 
supported  the  trading  of  NYSE-listed 
securities  on  regional  exchanges,  and 
has  acted  to  remove  barriers  to  regional 
exchanges  competing  with  the  Am.w 
and  NYSE.  Against  this  background,  the 
Commission's  deferral,  since  1980,  of  an 
expansion  of  multiple  trading  in  equity 
options,  and  the  continued  dearth  of 
potential  competition  in  equity  options 
trading,  are  an  anomaly.  In  view  of  the 
development  of  the  options  markets 
since  1980  and  the  recognition  that 
multiple  trading  is  likely  to  bring 


"  Directorate  of  Economic  and  Policy  Analysis, 
"The  Effects  of  Multiple  Trading  on  the  Market  for 
OTC  Options '  (November  1966).  and  Office  of  the 
Chief  Economist.  "Potential  Competition  and  Actual 
Competition  in  the  Options  Market"  (.November 
1<«8). 

»•  The  CBOE  Phlx  and  PSE  challenged  the 
flndings  of  the  studies.  See  Rule  19c-5  Adoption 
Release,  supru  note  1.  at  notes  25-28  and 
accompanying  text. 


benefits  to  investors,  the  Commission 
determined  that  restrictions  on  options 
multiple  trading  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Accordingly,  in 
1989,  the  Commission  adopted  Rule  19c- 
5  which  amends  the  rules  of  national 
securities  exchanges  governing  the 
listing  and  trading  of  standardized 
options  to  prohibit  (after  a  specified 
phase-in  period)  any  exchange  from 
limiting  by  any  means  its  ability  to  list 
any  stock  option  class  because  that 
option  class  is  listed  on  another 
exchange.*"  The  Commission  also 
designed  the  Rule  to  provide  a 
substantial  phase-in  period  to  reduce 
market  structure  and  operational 
concerns.  Specifically,  commencing 
January  22, 1990,  no  options  exchange 
may  limit  its  ability  to  list  up  to  ten 
standardized  stock  option  classes 
overlying  exchange-listed  stocks  that 
were  also  listed  on  another  options 
exchange  on  or  before  January  22, 1990. 
Further,  as  of  January  22, 1990,  no 
options  exchange  can  limit  its  ability  to 
list  any  standardized  options  class  first 
listed  on  another  options  exchange  on  or 
after  January  22, 1990.  because  that 
options  class  is  Usted  on  another  options 
exchange.  Finally,  as  of  January  21, 1991, 
no  options  exchange  may  limit  by  any 
means  its  ability  to  list  any  stock 
options  class  because  that  class  is  listed 
on  another  exchange. 

Any  consideration  of  market  structure 
issues  associated  with  options  multiple 
trading  must  be  guided  by  Congress' 
findings  regarding  the  essential  "goals 
and  objectives  of  a  national  market 
system  for  qualiHed  securities" 
expressed  in  Section  llA  of  the  Act' ' 
Section  llA  encourages  "fair 
competition  among  brokers  and  dealers, 
among  exchange  markets,  and  between 
exchange  markets  and  markets  other 
than  exchange  markets"  and  "the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities."  In  section  llA,  Congress 
also  made  the  finding  that  "lt]he  linking 
of  all  markets  *  *  *  through 
communication  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers  and 
investors,  facilitate  the  offsetting  of 
investors'  orders,  and  contribute  to  best 
execution  of  such  orders." 

As  the  Commission  observed  in  an 
early  statement  on  the  development  of  a 
national  market  system:  "[t]he  major 


'"  See  Rule  19c-S  Adaption  Release,  supra  note  1. 
*'  See  Senate  Report,  supra  note  ?3.  at  7. 


problems  to  which  the  idea  of  a  national 
market  system  is  addressed  are  those 
arising  from  'market  fragmentation.'  or 
the  existence  of  multiple,  geographically 
separated  forums  in  which  trading  in  the 
same  security  occurs  *  *  *."  "  This 
dispersion  of  trading  activity  in 
fragmented  markets  could,  under  certain 
circumstances,  result  in  pricing 
disparities  between  markets,  that  is, 
prices  which  do  not  reflect  a  complete 
assessment  of  the  aggregate  buying  and 
selling  interest  for  a  particular  security. 

In  addition  to  the  inefficiencies 
inherent  in  such  disparate  pricing, 
multiple  trading  also  may  raise  so-called 
"best  execution"  concerns.  Regardless 
of  whether  there  are  signiiicant  pricing 
disparities  or  merely  marginal  price 
differences  between  markets,  orders 
may  not  be  routed  to  the  marketplace 
where  they  would  be  executed  at  the 
best  available  price.  This  so-called  "best 
execution"  concern  is  of  particular 
significance  for  retail  orders.  A 
brokerage  firm  typically  does  not  make 
retail  order  routing  decisions  on  an 
order-by-order  basis;  instead  it 
designates  one  market  as  "primary"  " 
and  automatically  routes  all  retail 
orders  to  that  market  unless  and  until  it 
designates  another  market  as  primary. 
Institutional  and  other  large  or  complex 
orders,  on  the  other  hand,  are  normally 
provided  individualized  attention  by  the 
firm's  options  trading  desk,  or  "special 
handling." 

Multiple  trading  need  not,  however, 
lead  to  significant  pricing  and  best 
execution  problems.  The  Options  Study 
Report  concluded  that: 

dispersion  of  order  flow  among  market 
centers  need  not  result  in  pricing 
inefficiencies  (because)  public  dissemination 
of  quotation  and  transaction  information  may 
to  a  large  extent  assure  that  professional  and 
nonprofessional  market  participants  are 
apprised,  on  a  current  and  continuous  basis, 
of  those  markets  offering  the  most  favorable 
execution  opportunities  (at  least  for  orders  of 
modest  size)  so  that  they  have  the 
opportunity  to  direct  *  *  *  orders 
appropriately  *  *  *.  In  addition,  competition 
among  market  makers  on  the  floors  of 
exchanges  multiply  trading  an  option  class 
and.  in  many  circumstances,  the  trading 
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''  Securities  Exchange  Act  Release  No.  14416 
(ianufi-v  2a  1978).  43  FR  4354.  4356. 

"  The  Options  Study  Report  observed  that 
"|a|llhough  the  bases  that  *  '  *  large  retail  firms 
use  for  designating  an  exchange-  as  "primary"  vary 
from  firm  to  firm,  a  principal  factor  that  the  firms 
consider  is  the  volume  of  public  orders  that  are  (sic) 
executed  on  each  exchange."  Options  Study  Report. 
supra  note  11.  at  831.  As  explained  below  in  the 
discussion  of  "fair  competition"  among 
marketplaces,  there  are  now  indications  that 
brokerage  firms  rely  increasingly  on  market  quahty 
considerations  in  determining  where  to  route  retail 
orders.  See  injro  notes  40-41  and  accompanying 
tcrt. 


activities  of  professional  traders  and 
arbitrageurs  may  discipline  option  pricing 
among  market  centers  to  a  substantial 
degree.** 

Moreover,  in  adopting  Rule  19c-5,  after 
reviewing  the  recent  experience  with 
multiple  trading,  the  Commission  found 
that  the  market  fragmentation  problems 
from  OTC  options  have  been  minimal, 
and  little  evidence  exists  that  full-scale 
multiple  trading  would  significantly 
increase  these  problems.^' 

Market  openings  present  a  special 
situation  regarding  inter-market  pricing 
disparities  and  best  execution  concerns. 
While  public  dissemination  of  quotation 
and  transaction  information  (and, 
perhaps,  an  inter-market  linkage)  may 
serve  to  limit  adverse  fragmentation 
effects  from  arising  during  the  trading 
day,  it  is  more  difficult  to  disseminate 
and  absorb  quotation  information  from 
another  market  when  both  exchanges 
are  trying  to  open  the  same  option  class 
simultaneously.  This  is  particularly  the 
case  because  the  opening  price  of  each 
option  series  will  be  dependent  on  the 
price  at  which  the  underlying  stock 
opens.  Pricing  disparities  are  most  likely 
to  occur  where  two  or  more  markets 
open  trading  in  the  same  security  more 
or  less  simultaneously  without  the 
benefit  of  price  and  order  imbalance 
information  from  all  markets  trading  the 
security.  For  example,  the  Options  Study 
Report  described  one  parficularly 
dramatic  instance  in  1978,  where  the 
same  Bally  option  opened  at  $5  on  one 
exchange  and  at  $10  on  another 
exchange  twenty  minuies  later,  without 
there  having  been  an  appreciable 
change  in  the  price  of  the  underlying 
stock  in  that  interval.^*  More  recent 
experience  with  multiple  trading, 
however,  has  not  produced  signiHcant 
pricing  problems.  In  adopting  Rule  19c- 
5,  the  Commission  noted  that  the 
exchanges  have  been  able  to  mitigate 
pricing  problems  at  the  opening,  even  if 
this  has  meant  allowing  the  primary 
market  to  open  and  establish  a  price 
first^T 

In  addition  to  market  fragmentation, 
concern  also  has  been  expressed  that 
multiple  trading  may  not  fully  faciHtate 
"fair  competition"  among  marketplaces. 
Specifically,  commentators  have  argued 
that  even  with  multiple  trading  "fair 
competition"  may  be  impeded  by 
brokerage  order  routing  practices.'*  As 


indicated  above,  brokerage  firms  tend 
not  to  route  retail  orders  on  an  order-by- 
order  basis  to  the  market  displaying  the 
best  quotation.  Instead,  for  each  option 
the  firm's  will  designate  one  market  as 
"primary"  and  direct  all  retail  order 
flow  to  that  market.  In  the  past  the 
Commission  has  been  concerned  that 
primary  market  designation  decisions 
have  been  guided  almost  exclusively  by 
the  volume  of  trading  in  a  security 
already  occurring  on  a  particular 
exchange."  Accordingly,  the 
designation  decisions  of  a  few  lar^gfe 
brokerage  firms  could  cause  the  bulk  of 
all  retail  order  flow  in  an  option  to  be 
routed  to  a  single  exchange.  In  the 
Moratorium  Termination  Release,  the 
Commission  expressed  its  concern  thai, 
because  of  this  so-called  primary  market 
phenomenon,  meaningful  competition 
for  order  flow  in  any  given  option  may 
be  no  more  than  a  transitory 
phenomenon. 

It  appears,  however,  that  brokerage 
firms  now  consider  a  broader  range  of 
factors  than  merely  volume  in  making 
market  designation  decisions.  For 
example,  one  major  firm,  Merrill  Lynch, 
described  in  its  comments  in  the  Rule 
19c-5  proceedings  the  process  by  which 
it  designates  a  primary  market  for 
multiple  traded  options.*"  Designation 
decisions  are  made  by  a  standing 
committee  composed  of  individuals  from 
various  areas  of  the  firm  experienced  in 
options-related  functions.  Among  the 
factors  considered  by  this  committee, 
according  to  the  firm's  comments,  are 
"the  quality  of  the  markets  made  by  the 
assigned  specialist  or  market  makers, 
the  depth  and  liquidity  of  the  market, 
and  the  operational  facilities  and 
responsiveness  of  the  exchanges  to 
complaints  and  suggestions  for 
improving  their  facilities."  Recent 
experience  with  multiple  trading  of  OTC 
options  suggests  that  firms  also  may  be 
more  willing  to  review  periodically  their 
order  routing  decisions.* '  Furthermore, 


'*  Options  Study  Report,  supra  note  11.  at  842-43. 

"  See  Rule  19c-S  Adoption  Release,  supra  note  1. 
at  note  117  and  accompanying  text.  -" 

'*  Options  Study  Report,  supra  note  11.  at  840. 

"  See  Rule  19c-S  Adoption  Release,  supra  note  1. 
at  nole  112  and  accompanying  text. 

'*  See.  e.g..  Statement  of  the  Chicago  Board 
Options  Exchange.  Inc.  in  Response  to  Release  No. 


34-24613.  dated  February  1. 1988  ("CBOE  response") 
at  11. 

'*  Firms  ha»'e  responded  to  criticism  of  these 
mechanical  routing  practices  by  arguing  that,  in 
routing  orders  to  the  market  with  the  most  business, 
they  are  more  likely  to  receive  an  execution  at  a 
price  between  the  bid  and  offer  and  less  likely  to 
"miss  the  market." 

*'  Letter  from  Daniel  P.  Tully.  President  and  Chief 
Operating  Officer.  Merrill  Ljuch  8  Co..  Inc.  to 
(onathan  G.  Katz.  Secretary.  SEC  dated  September 
10. 1967. 

*'  See  Rule  19c-5  Adoption  Release,  supra  nole  1, 
at  note  124  and  accompanying  text.  Indeed,  the 
Commission  has  taken  the  position  that  'a  broker 
routing  retail  orders  in  a  particular  security  to  a 
single  market  (whether  by  automated  or  other 
means)  must  at  least  make  periodic  asse^menls  of 
the  quality  of  competing  markets  to  assure  that  il  is 
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as  the  release  adopting  Rule  19c-5 
explains,  recent  experience  with 
multiple  traded  options  on  OTC  stocks 
suggests  that  the  competition  between 
and  among  exchanges  for  order  ftow 
may  not  be  as  short-lived  as  once 
thought.  Nor  has  one  exchange  emerged 
as  the  only  %vinner  in  competition  for 
order  flow  in  multiple  traded  OTC 
options.** 

The  Staff  believes  that  it  is  important 
to  recognize  that  when  the  market 
structure  concerns  outlined  above  were 
raised  in  1978  by  the  Options  Study 
there  had  only  been  a  brief  and  limited 
experience  with  multiple  trading.  These 
concerns  have  been  reiterated  on 
numerous  occasions  since  1978,  and 
have,  to  a  certain  extent,  taken  on  a  life 
of  their  own.  The  experience  with 
multiple  trading  of  options  on  OTC 
stocks  since  1985  has  shown,  however, 
that,  even  in  the  absence  of  market 
integration  facilities,  some  of  these 
concerns  may  have  been  exaggerated. 
Particularly  with  respect  to  market 
fragmentation  concerns,  the  experience 
with  multiple  trading  of  OTC  issues  has 
failed  to  produce  anything  like  the 
dramatic  pricing  disparities  discussed  in 
the  Options  Study  Report.*' 

Nevertheless,  the  Staff  believes  that 
tn  exploration  of  market  integration 
f  jcilities  which  might  further  reduce 
pricing  inefriciencies,  enhance  best 
execution  opportunities  and  increase 
competitive  alternatives  is  valuable.  The 
Staff  emphasizes,  however,  that  the 
purpose  of  this  discussion  is  not  to 
dictate,  at  this  time,  changes  in  the 
trading  environment  for  options  but  to 
facilitate  analysis  by  the' options 
markets  and  the  securities  industry. 

II.  Quotation  lofonnation  in  the  Options 
Markets 

The  availability  and  reliability  of 
comprehensive  quotation  information 
for  options  is  an  important  element  in 
considering  the  concerns  traditionally 
associated  with  multiple  trading. 
Current  and  reliable  quotation 
information  enhances  the  ability  of 
market  participants  to  direct  orders  to 
markets  offering  the  most  favorable 
execution.  The  dissemination  of  such 
quotation  information  also  furthers  the 
ability  of  markets  to  compete  for  order 
flow  and  to  facilitate  the  activities  of 


market  professionals  who  ensure  that 
pricing  among  markets  remains  in  line. 

To  understand  the  existing  quote  and 
trade  reporting  regime  for  options,  and 
to  consider  whether  modiHcations 
would  enhance  a  multiple  trading 
environment,  it  may  be  helpful  to  outline 
the  rules  governing  the  collection  and 
dissemination  of  quotations  for  stocks. 

Pursuant  to  section  llA(a)(l)  **  and 
other  provisions  of  the  Act,  the 
Commission  has  adopted  rules 
governing  the  collection,  display,  and 
reliability  of  stock  quotes.  Pursuant  to 
the  Quote  Rule  (Rule  llAcl-1  under  the 
Act]  *^  all  exchanges  are  required,  at  all 
times  that  they  are  open  for  trading,  to 
make  available  to  securities  information 
vendors  the  highest  bid  and  lowest  offer 
for  certain  equity  securities  that  they 
trade.  Subject  to  certain  exceptions,  the 
rule  also  requires  exchange  members  to 
honor  their  quotes,  i.e..  the  rule  requires 
"firm"  quotes.  In  addition,  to  ensure  that 
all  markets  have  an  equal  opportunity  to 
advertise  their  prices,  the  Vendor 
Display  Rule  (Rule  llAcl-2  under  the 
Act)  **  provides  that  in  displaying 
quotations,  securities  information 
vendors  must  include  either:  (1)  The  best 
bid  and  best  offer  from  among  all 
markets  (with  identifiers  indicating  the 
reporting  market  center(8)  making 
available  these  best  bids  and  offers),  or 
(2)  a  montage  showing  quotations  from 
all  reporting  markets.  Many  securities 
information  vendors  do.  in  fact,  elect  the 
second  display  mode  and  show  a 
montage  of  quotations  from  all  reporting 
markets. 

By  their  terms,  neither  the  Quote  Rule 
nor  the  Vendor  Display  Rule  apply  to 
quotations  for  options.  Nonetheless,  a 
system  for  the  collection  and 
dissemination  of  quotation  and 
transaction  information  for  options  has 
developed  that  is  in  many  ways  similar 
to  that  for  stocks.  All  of  the  options 
exchanges  are  participants  in  a  national 
market  system  plan  for  the  collection 
and  dissemination  of  quotation  and  last 
sale  information.  The  plan  is 
administered  by  the  Options  Price 
Reporting  Authority  ("OPRA").  Each 
exchange  collects  *''  and  transmits  to 


taking  nil  reasonable  step*  under  the  circumstances 
to  seel  out  best  execution  of  customers'  orders." 
Securili^^  Exchange  Act  Rel.  No.  15«n  (March  22. 
1S79).  44  FR  ansa  SOSae.  See  also  Rule  19C-5 
Adoption  RcImm.  tupro  note  1.  at  note  127  and 
accompanying  text. 

**  See  Rule  ISc-S  Adoption  Release,  supra  note  1. 
at  notes  32-35  and  note  12S  and  accompanying  text. 

**  Id.  at  note  1 12  and  accompanying  text. 


"  15  U.S.C.  78k-l(a)(1)  (1982) . 

**  17  CFR  240.1  lAct-1  (1988). 

*•  17  CFR  240.11Acl-2  (1988). 

*'  The  mechanics  of  this  process  differ  according 
to  whether  the  exchange  uses  a  unitary  specialist 
system  or  a  competing  market  maker  system.  At  the 
Amex.  NYSE  and  Phlx.  the  speciaKst  is  responsible 
for  quotations.  At  the  CBOE  and  PSE.  which  use 
competing  market  maker  systems,  an  exchange 
employee  is  responsible  for  monitonng  and 
publishing  quotdtions  as  they  are  made  from  among 
competing  market  makers,  floor  brokers,  and  the 
Order  Book  Ofriclal  (an  exchange  ofTicial  who  holds 
the  book  of  agency  limit  orders). 


the  OPRA  system  "bids  and  offers  at 
stated  prices  or  limits  with  respect  to 
[options]  in  which  it  provides  a  market, 
sufficient  in  number  and  timeliness  to 
reflect  the  current  state  of  the  market  in 
such  [options]."  ♦"  OPRA  in  turn  makes 
this  quotation  information  available  to 
securities  information  vendors,  which 
disseminate  it  to  their  subscribers. 

A  significant  issue  in  considering 
whether  the  existing  quote  and  trade 
reporting  regime  for  options  needs  to  be 
adapted  for  multiple  trading  is  the 
extent  to  which  equity  options  quotes 
are  firm,  or  otherwise  reliable.  In  the 
past,  many  commentators  have  argued 
that  firm  quotes  are  not  possible  in  the 
options  environment,  and  that  this  lack 
of  firm  quotes  precludes  building  market 
linkage  systems.  Because  of  the 
derivative  natiue  of  options,  and  the 
need  to  adjust  quotes  in  numerous  series 
in  response  to  a  single  price  change  in 
the  underlying  security,  it  was  thought 
to  be  impractical  or  even  impossible  to 
require  options  market  professionals 
always  to  honor  their  quotes.  A  firm 
quote  requirement  also  was  thought  to 
pose  special  problems  for  the  exchanges 
using  multiple  market  maker  systems; 
for  example,  it  was  argued  that  there 
would  be  diffictilties  in  identifying  the 
member  of  a  trading  crowd  responsible 
for  a  quote,  and  in  providing  a 
mechanism  for  quotes  to  be  modified  or 
withdrawn. 

There  have  been  two  developments  in 
recent  years  which  suggest  that  the 
arguments  that  firm  options  quotes  are 
not  possible  should  be  reexamined. 
First,  the  development  and  use  by  the 
options  exchanges  of  sophisticated 
automated  systems,  known  as 
"Autoquote"  systems,  has  made  it 
possible  for  market  professionals  to 
update  their  quotes  in  numerous  options 
series  simultaneously.** 

Second,  and  more  importantly,  most 
options  markets  have  developed 
systems  or  trading  policies  to  provide 
what  are.  in  effect,  firm  quotes  for  public 
customer  orders  of  up  to  ten  contracts  in 
certain  options.  The  CBOE  and  Amex 
have  developed  automated  execution 
systems  (known  as  Retail  Automatic 
^ecution  System  or  "RAES"  and  the 
automatic  execution  system  or  "AUTO- 
EX",  respectively)  which  provide 


**  See  Plan  for  Reporting  of  Consolidated  Options 
Report*  and  Quotation  Informatioa.  ■ection  V(b) 
(available  on  file  at  the  Commission's  home  office  in 
Washington.  DC). 

**  We  recognize  that  while  use  of  Autoquote 
systems  may  assist  in  market-making  activity,  it 
also  may  contribute  to  strains  on  the  capacity  of 
market  data  systems  by  generating  more  quotations, 
in  more  condensed  periods  of  time,  than  would  be 
possible  if  quotes  were  entered  only  manually. 


!-::J :-j^:r-^*-v. 
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executions  of  such  orders  at  the  best  bid 
or  offer  available  on  each  exchange  at 
the  time  of  order  entry.*"  Market 
makers  on  the  CBOE,  and  specialists 
and  Registered  Options  Traders  on  the 
Amex  who  participate  in  these  systems 
are  required  to  accept  executions,  on  a 
rotation  basis,  by  the  systems  at  the 
applicable  inside  quote.  Although  these 
systems  do  not  currently  include  all 
equity  options  listed  on  the  two 
exchanges,  the  Commission  recently 
approved  proposals  by  the  exchanges 
that  would  allow  all  such  options 
eventually  to  be  included.*' 

The  availability  of  what  are,  in  effect, 
firm  quotes  for  certain  orders  is  not 
limited  to  the  CBOE  and  Amex.  The 
Phlx  and  PSE,  which  currently  do  not 
use  automated  execution  systems,  have 
adopted  tra.ding  policies  to  ensure  that 
for  certain^eries  of  options  (generally, 
the  most  active  ones)  public  customer 
orders  are  filled  at  the  best  bid  or  offer 
prevailing  on  the  exchange.  In 
particular,  the  trading  policies,  termed 
ten-up  requirements,  require  that  when 
specialists/market-makers  are 
responsible  for  the  best  bid  and/or  offer 
in  certain  specified  option  classes, 
customer  orders  are  to  be  filled  to  a 
minimum  depth  of  ten  contract?  by  the 
specialist/market-makers  in  the  trading 
crowd.** 

These  developments  show  that  firm 
quotes  in  options  are,  at  least  to  a 
limited  extent,  possible.  In  particular, 
the  development  by  the  options 
exchanges  of  systems  and  trading 
policies  which  provide  firm  quotes  for 
public  customers  demonstrates  the 
fallacy  of  the  argument  that  firm  quotes 
are  inherently  incompatible  with  options 
trading.  While  firm  quotes  may  be 
possible  in  retail  options  trading, 
however,  the  involvement  of 
professional  traders  presents  special 
problems.  If  required  to  honor  their 


'"  The  Phlx  also  has  filed  a  proposed  rule  change. 
SR-Phlx89-03.  with  the  Commission  to  adapt  its 
automated  order  routing  and  confirmation  system, 
known  as  "AUTOM."  to  include  an  automated 
execution  function  for  certain  eligible  market  and 
marketable  limit  orders. 

»'  Securities  Exchange  Act  Rel.  No.  25995  (August 
15. 1988).  53  FR  31781  (relating  to  CBOE's  RAES): 
Securities  Exchange  Act  Rel.  No.  25996  (August  15. 
1988),  53  FR  31779  (relating  to  Amex's  AUTO-EX 
system). 

"  See  PSE  Rule  VI.  Sections  48  and  79.  and  PSE 
Options  Floor  Procedure  Advice  B-12:  Phlx  Rule 
1033(A).  The  PHLX  recently  expanded  its  ten -tip 
requirement  to  all  options  series  traded  on  the 
PHLX  and  to  instances  where  floor  traders  are  not 
quoting  the  best  bid  or  offer.  Securities  Exchange 
Act  Release  No  28860  (March  27, 1989).  54  PR  13282 
In  addition,  the  CBOE  has  filed  a  proposed  rule 
change  with  the  Commission  to  create  a  pilot 
program  to  require  firm  quotes  for  up  to  ten 
contracts  for  public  customer  orders.  Securities 
Exchange  Act  Rel.  No.  28570  (February  24. 1989),  54 
FR8857. 


quotes  for  professional  traders,  options 
market  makers  and  specialists  are 
vulnerable  to  being  "picked  off  by 
professional  traders  whenever  they 
have  not  adjusted  their  quotes  quickly 
enough.*^  This  could  impose  substantial 
costs  and  risks  on  market  makers,  which 
could  cause  market  makers  to  reduce 
the  number  of  securities  in  which  they 
make  a  market.  If  this  were  to  occur  it 
might  effect  options  market  liquidity.** 

The  Staff  does  not  believe  that  it  is 
now  necessary  or  appropriate  to  extend 
the  firmness  requirement  of  the  Quote 
Rule  to  options.  It  is  important  to 
recognize  that  the  options  markets 
generally  provide  accurate  quotes,  even 
where  the  quotes  are  not  expressly  firm. 
Moreover,  firm  quotes  for  small 
customer  orders  are  now  generally 
available.  It  appears  that  options  quotes 
are  sufficiently  reliable  to  support  an 
intermarket  linkage  or  an  order  routing 
switch. 

Furthermore,  the  Staff  believes  that 
the  OPRA  infrastructure  and  the 
standards  and  procedures  for  collecting 
and  disseminating  market  information 
are  fundamentally  adequate  to  support 
multiple  trading.  Clearly,  the  adoption  of 
multiple  trading  may  require  a  review  of 
existing  procedures  and  enhancements 
of  data  storage  and  processing 
capacity.**  The  Staff  is  confident, 
however,  that  the  options  exchanges 
and  OPRA  will  be  able  to  address  these 
tasks. 

In  adopting  the  Vendor  Display  Rule 
for  stocks  (described  above),  the 
Commission  recognized  that  the  manner 
in  which  securities  information  vendors 
display  market  information  can  have 
implications  for  competition  among 
markets.  In  requiring  that  vendors 
display  either  the  best  bid  an/ offer 
from  among  all  markets  or  a  montage 
showing  quotations  from  all  markets, 
the  Commission  sought  to  ensure  that  all 
markets  would  be  able  to  engage  in 
price  competition  on  an  equal  basis.  The 
Staff  has  considered  whether  it  may  be 
necessary  to  adopt  vendor  display 
requirements  for  options  in  a  multiple 
trading  environment,  and,  to  this  end, 
has  conducted  a  review  of  the  current 


practices  of  a  group  of  vendors  *• 
regarding  multiply  traded  options  on 
OTC  stocks.  The  Staff  found  that  many 
of  these  vendors  provide  a  montage 
showing  the  quotes  of  competing 
exchanges  for  each  series  of  these  OTC 
options,  although  in  some  cases  the 
montage  is  not  part  of  the  vendor's  basic 
service.  All  carry,  in  one  form  or 
another,  quotation  information  from  all 
markets  trading  a  particular  options 
class.  In  other  words,  for  multiply- 
traded  options  on  OTC  stocks,  vendors 
currently  carry  the  data  that  is 
necessary  to  make  order  routing  choices 
among  markets.  We  note,  however,  that 
none  of  the  vendors  contacted  provides 
this  data  in  the  form  of  the  best  bid  and 
offer  from  among  all  markets.  We 
anticipate  that^s  multiple  trading 
evolves,  pursuant  to  the  terms  of  Rule 
19c-5.  vendors  might  wish  to  offer 
quotation  information  for  the  more 
active  multiply  traded  series  in  the 
abbreviated  form  of  a  best  bid  and  offer. 
The  Staff  preliminarily  has  concluded 
that  it  is  not  necessary  to  impose  vendor 
display  requirements  for  options.  The 
staff  does  believe,  however,  that  vendor 
practices  should  be  consistent  with  the 
notion  of  fair  competition.  Accordingly, 
we  will  continue  to  monitor  vendor 
practices  closely  as  multiple  trading  is 
phased  in  pursuant  to  the  terms  of  Rule 
19c-5.*'  In  particular,  the  Commission 
would  be  concerned  by.  and  would  not 
permit,  vendor  practices  that  do  not 
provide  competing  exchanges  an 
adequate  opportunity  to  disseminate 
their  quotes,  as  would  be  the  case,  for 
example,  were  a  vendor  discriminatorily 
to  eliminate  information  from  competing 
markets.** 


"  In  other  words,  although  market  makers  may 
be  willing  to  honor  disseminated  quotes  for  public 
customers'  orders,  which  reflect  the  relatively 
random  flux  of  buy  and  sell  orders,  they  may  be  less 
willing  to  make  those  quotes  available  to  other 
professional  traders  where  there  is  a  greater 
likelihood  that  such  traders  may  be  acting  on 
information  generally  not  kno%vn  to  public 
customers. 

"  See  also  Securities  Exchange  Act  Release  No. 
26361  (December  15.  1988).  53  FR  51805  (order 
approving  NASD  proposed  rule  change  limiting 
access  to  the  Small  Order  Execution  System  for 
professional  traders). 

*'  See  infra  note  58. 


"  The  Staff  sur\'eyed  Automated  Data 
Processing.  Bridge  Information  Systems.  Quotroo. 
Track  Data,  and  Wang  Financial  Information 
Service  Corp. 

*'  The  Commission  has  explicit  authority  under 
the  Act  to  prescribe  rules  and  regulations  to  "assure 
the  prompt,  accurate,  reliable,  and  fair  collection, 
processing,  distribution,  and  publication  of 
informatiori  with  respect  to  quotulions  for  and 
transactions  in  . . .  securities  and  the  fairness  and 
usefulness  of  the  form  and  content  of  such 
information."  Section  llA(c)(l|(B)  of  the  Act  (IS 
t'.S.C.  78k-l(c)(l)(B)(19e2)). 

"  The  Staff  recxignizes  that  vendors  may  be 
constrained  by  data  capacity  management 
considerations.  A  number  of  commentators  in  the 
Rule  19C-5  proceeding,  including  the  Information 
Industry  Association  ("IIA  ")  and  Automated  Data 
Processing,  expressed  concern  that  multiple  trading 
could  lead  to  a  proliferation  of  options  market  data 
and  place  increasing  strains  on  the  operational 
capabilities  of  vendors.  The  IIA  suggested  several 
specific  measures  to  address  vendor  capacity 
concerns  in  a  multiple  trading  environment.  It 
recommended  that:  (1)  Procedures  be  considered  to 
permit  quotation  reporting  to  begin  before  the 
market  opening,  to  reduce  the  information  reporting 
"peak  "  that  typically  occurs  at  the  opening:  (2) 

Continued 
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III.  Market  Integration  Facilities 

The  discussion  of  means  to  alleviate 
the  market  fragmentation  concerns 
traditionally  associated  with  options 
multiple  trading  has  focused  on  three 
measures:  (1)  An  intermarket  linkage  to 
allow  orders  to  be  sent  among  markets; 

(2)  a  mechanism  to  route  small  customer 
orders  to  the  "best"  market  and  to 
guarantee  an  execution  at  the  best  bid 
or  offer  of  the  competing  markets;  and 

(3)  a  central  limit  order  file.  The  Staff 
believes  that  each  of  these  measures  has 
merit  and  should  be  given  serious 
consideration  by  the  options  exchanges. 

A.  Intermarket  Order  Routing  Linkage 

There  is  currently  one  major 
intermarket  linkage  system  in  operation. 
This  system,  known  as  the  "Intermarket 
Trading  System"  ("ITS"),  was  developed 
jointly  by  several  of  the  stock 
exchanges,  and  authorized  by  the 
Commission  as  a  national  market 
system  facility,  pursuant  to  section 
llA(a)(3)(B)  of  the  Act."  The  ITS  is  a 
computer-communications  linkage 
among  the  major  stock  exchanges  and 
certain  NASD  market  makers  that 
provides  facilities  and  procedures  for 
(1)  The  display  of  composite  quotation 
information  at  each  of  the  participant 
markets  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer 
available  from  any  participant  for  a 
multiply-traded  security;  (2)  efficient 
routing  of  orders  and  administrative 
messages  between  market  participants: 
and  (3)  participation,  under  certain 
circiunstances.  by  members  of  all 
participating  markets  in  opening 
transactions  in  those  markets. 

Trading  through  ITS  occurs  in  the 
following  manner.  When  a  floor  broker 
receives  an  order  to  buy  or  sell  stock.'" 
he  will  compare  the  quotations  in  his 
market  with  the  ITS  display  of 
quotations  from  other  markets.  If  the  ITS 
display  shows  that  another  market  has  a 
superior  quote,  the  broker  may  send  the 
order  through  the  ITS  to  that  market.*' 


quotation  reporting  for  inactive  option  series  be 
deferred  from  the  opening  until  less  active  periods 
of  the  day:  (3)  use  of  Autoquole  be  discouraged. 
Letter  from  Kenneth  B.  Allen.  Senior  Vice  President. 
UA  to  lonathan  Katz.  Secretary.  SEC.  dated 
February  12. 1988.  The  Staff  believes  that  the 
options  exchanges  should  consider  the  capacity 
enhancements  recommended  by  ILA.  It  is  to  address 
concerns  over  market  data  capacity,  in  part,  that  the 
Commission  has  determined  to  "phase-in"  multiple 
trading  according  to  the  terms  of  Rule  19c-5.  The 
StafT  plans  to  work  with  the  IIA.  OPRA  and  options 
SROs  during  the  phase-in  period  to  address  these 
issues. 

••  15  U.S.C.  78k-lla)(3)(B)  (1982). 

**  Essentially  all  listed  reported  stocks  which  are 
multiply  traded  are  eligible  for  trading  in  the  ITS. 

•'  The  ITS  Plan  does  not  require  that  the  order  be 
routed  to  the  market  with  the  better  quote.  The 
order  may  be  executed  in  the  market  in  which  it  is 


To  do  so.  he  will  send  a  "commitment  to 
trade,"  good  for  a  specified  amount  of 
time  (either  one  or  two  minutes),  through 
the  ITS  to  that  exchange.  If  the  bid  or . 
offer  is  still  good  at  the  receiving  market 
when  the  commitment  arrives,  the 
receiving  member  will  send  a  response 
through  the  ITS  accepting  the 
commitment.  The  ITS  also  is  available 
for  routing  proprietary  orders  between 
markets.  Indeed,  the  System  is  often 
used  by  specialists  on  regional 
exchanges  to  "lay  off'  inventory 
positions  in  the  New  York  market. 

The  ITS  has  helped  to  prevent  pricing 
disparities  among  the  participating 
exchanges  and  has  helped  to  ensure  that 
orders  are  not  executed  at  an  inferior 
price  on  one  exchange  while  a  superior 
price  is  available  at  another  exchange. 
To  this  end,  the  ITS  participants  have 
adopted  "trade-through"  rules,  which 
generally  prohibit  executing  orders  on 
one  exchange  if  a  superior  price  is 
available  at  a  linked  exchange,'^  and  a 
block  trade  pohcy." 

An  intermarket  linkage  system  similar 
to  the- ITS  was  one  of  the  market 
integration  approaches  suggested  by  the 
Commission  in  the  Moratorium 
Termination  Release.  At  that  time,  the 
Commission  questioned  whether  such  a 
system  would  work  in  the  options 
environment  because  of  the  lack  of  firm 
quotes.  According  to  the  Commission: 
"(tjhe  successful  implementation  of  a 
market  linkage  system  ...  is  virtually 
entirely  dependent  upon  the  quality  and 
reliability  of  quotation  information 
disseminated  by  each  market  center. 
However,  the  Commission  has  received 
significant  commentary  that  a  firm  quote 
rule  . . .  could  not  be  applied  to 
options."**  At  the  same  time,  the 


received,  with  that  market  often  matching  the  better 
quote. 

•*  The  rule  is  enforced  by  requiring  an  exchange 
member  who  has  initiated  a  trade-through  to:  (1) 
Sdtisfy  the  superior  bid  or  offer  in  a  separate 
transaction  with  the  exchange  member  whose  quote 
has  been  traded  through:  (2)  to  adjust  the  price  of 
the  transaction  that  constituted  the  tradethrough:  or 
|3)  to  cancel  the  transaction.  See  Plan  for  the 
Purpose  of  Creating  and  Operating  an  Intermarket 
Communications  Linkage.  Exhibit  B.  The  ITS  trade- 
through  rule  was  approved  in  Securities  Exchange 
Act  Release  No.  17703  (April  9. 1981).  22  S.EC.  Doc. 
707. 

"  A  block  trade,  for  purposes  of  the  policy,  is  a 
trade  involving  10.000  or  more  shares,  or  a  market 
value  of  S200.000  or  more,  that  is  eff.'cled  at  a  price 
outside  the  bid  or  offer  displayed  from  another  ITS 
market.  The  ITS  trade-through  policy  requires 
(subject  to  a  number  of  exceptions)  that  a  member 
representing  a  block -size  order  send,  at  the  lime  of 
execution  of  a  block  trade,  to  each  ITS  market 
displaying  a  bid  (offer)  superior  to  the  execution 
price  a  commitment  to  trade  at  the  execution  price 
for  the  number  of  shares  dis'»)layed  with  the  superior 
quote.  /(/ 

•*  Moratorium  Termination  Release,  supra  note 
1&  45  FR  at  21431.  (footnote  omitted) 


Commission  recognized  that,  even  in  the 
absence  of  firm  quotes,  an  intermarket 
linkage  might  help  to  reduce  pricing 
disparities  between  markets  by 
facilitating  arbitrage  activity  from  the 
fioors  of  the  exchanges,  and  that  it  could 
provide  a  prompt  and  efficient  means 
for  options  market  makers  to  "lay-off 
their  order  imbalances.*' 

It  appears  that  the  lack  of  firm 
quotations  is  no  longer  the  impediment 
it  once  was  to  the  development  of  an 
options  intermarket  linkage.  The  nature 
of  quotation  information  has  changed 
since  the  Commission  considered  the 
prospects  for  an  inter-market  linkage  in 
the  Moratorium  Termination  Release. 
As  explained  in  the  preceding  section, 
the  development  by  three  options 
markets  of  automated  small  order 
execution  systems,  and  the  adoption  by 
two  options  exchanges  of  trading 
policies  requiring  firm  quotes,  has 
shown  that  the  options  markets  now 
believe  that  options  quotations  provide 
a  sufficient  basis  for  pricing  orders  of  up 
to  ten  contracts. 

The  Staff  has  examined  sample  equity 
options  trading  data  to  determine  what 
proportion  of  all  orders  are  for  ten  or 
fewer  contracts.  Data  for  a  sample  one 
week  period,  January  18-22. 1966, 
showed  that  approximately  82%  of  all 
trades  executed  on  the  five  options 
exchanges  were  for  ten  or  fewer 
contracts.  This  data  shows  that  a  large 
proportion  of  equity  options  orders  falls 
within  the  size  range  in  which  reliable 
quotations  have  been  shown  to  be 
possible." 

Although  the  absence  of  reliable 
quotes  has  been  the  principal 
conceptual  impediment  to  an 
intermarket  linkage  system  for  options, 
other  objections  also  have  been  raised. 
Critics  have  argued  that  such  a  linkage 
would  be  too  slow  for  the  fast  pace  of 
options  trading,  and  that  it  would  prove 
too  costly  to  route  individual  orders 
from  one  market  to  another  in  pursuit  of 
the  best  price."'  Also,  it  has  been 
argued  that  an  intermarket  linkage 
would  not  lend  itself  to  the  kind  of 
multiple  component  transactions,  such 
as  spreads  and  straddles,  that  are 
common  in  options  trading.** 

The  Staff  believes  that  these 
objections  are,  to  a  large  extent,  based 
on  erroneous  assumptions  regarding  the 


"  Id.  at  21432  n.Sa 

*'  We  recognize  that  the  automated  execution 
systems  and  the  trading  policies  described  above 
provide  firm  pricing  only  for  public  customer  orders. 

"  See.  e.g..  Statement  of  the  Pacific  Stock 
Exchange  Incorporated  in  Response  to  Securities 
and  Exchange  Commission  Release  No.  34-24613 
(January  27. 1988).  at  1  and  Appendix  A. 

**  See.  e.g.,  CBOE  response,  supra  note  38,  at  26. 
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necessary  scope  and  trading  capacity  of 
such  an  intermarket  linkage.  For 
example,  one  of  the  exchanges 
responding  to  proposed  Rule  19c-5 
observed  that,  while  approximately 
1,400  stocks  are  traded  in  the  ITS  today, 
a  linkage  for  options  might  have  to 
accommodate  as  much  as  all  of  the 
21,000  individual  options  series  traded 
on  exchanges  today.  Clearly,  it  is  an 
exaggeration  to  expect  that  all — or  even 
most — listed  equity  options  will  be 
multiply  traded.""  Indeed,  of  the  449 
OTC  stocks  eligible  for  options  trading, 
only  103  (23%)  have  options  overlying 
them,  of  which  only  10  (9.7%)  are 
multiply  traded.  Moreover,  even  with 
respect  to  those  that  are  multiply  traded, 
not  all  series  would  need  to  be  eligible 
to  be  traded  through  the  linkage; 
participation  in  the  linkage  could  be 
limited  to  the  more  active  near-term  at- 
the-money  series  which  are  multiply- 
traded.'"'  Nor  need  the  linkage 
necessarily  support  heavy  trading  to 
fulfill  its  purpose  of  preventing  the 
adverse  effects  of  market 
fragmentation.''*  We  recognize  that  such 
an  intermarket  linkage  for  options 
would  not  be  able  to  accommodate 
multiple  component  transactions  unless 
it  could  be  designed  to  allow  for 
customized  multiple  component 
quotations.  We  believe,  however,  that 
the  mere  creation  of  an  intermarket 
order  routing  channel  will  be  likely  to 
prevent  significant  intermarket  pricing 
disparities. 

The  cornerstone  of  such  a  system 
would  be  an  undertaking  among  the 
exchanges  to  formalize  and  extend  their 
current  practices  and  guarantee 
executions  of  agency  orders  routed 
through  the  system  at  each  exchanges' 
current  quotes.  For  example,  the 
exchanges  might  agree  to  guarantee 
executions  of  up  to  ten  contracts  for 
more  actively  traded  options  series  and 
up  to  a  lesser  size,  perhaps  five 
contracts,  for  thinly  traded  series. 

The  exchanges  may  wish  to  consider 
whether  the  linkage  also  should  be 
available  for  routing  larger  agency 


•'  The  American  Slock  Exchange  has  suggested 
that  the  current  lottery  system  encourages  tlie 
continued  listing  of  lightly  traded  options,  which,  in 
a  competitive  environment,  would  tend  to  be 
"pruned"  away  by  the  exchanges.  Statement  of  The 
American  Stock  Exchange  regarding  Multiple 
Trading  of  Options,  dated  Fetiruary  1. 1988. 

'"  Equity  option  trading  tends  to  be  concentrated, 
with  the  most  activity  occurring  in  a  relatively  small 
group  of  series.  For  example,  data  from  August  15. 
1988.  (a  randomly  selected  dale)  shows  that  trading 
in  the  100  most  active  series  accounted  for  39.6%  of 
the  total  contract  volume  of  that  day.  and  trading  in 
the  450  most  active  series  accounted  for  70%  of  total 
contract  volume. 

' '  We  note  that  in  1987.  daily  average  volume  on 
the  ITS  was  a  relatively  modest  7.069  trades  and 
7.625.926  shares. 


orders,  professional  orders  and  even 
limit  spread  orders,  albeit  without  firm 
quotes.  Such  a  system,  like  the  ITS, 
would  need  to  provide  for  the  display  of 
composite  quotation  information  at  each 
of  the  participating  markets.  It  also 
should  be  designed  for  fast  and  efficient 
input  of  orders,  particularly  in  those 
markets  with  multiple  market  makers.  In 
light  of  the  fast  pace  of  options  trading, 
and  the  need  to  respond  quickly  to  price 
changes  in  the  underlying  stocks,  an 
options  linkage  should,  perhaps,  require 
that  orders  sent  through  the  system  be 
accepted  or  rejected  more  quickly  than 
is  the  case  in  the  ITS.  The  options  SROs 
also  may  wish  to  adopt  default 
procedures  to  provide  that  an  execution 
automatically  occur  when  an  order  has 
not  been  accepted  or  rejected  within  the 
applicable  time  period.''*  An 
intermarket  linkage  for  options  need  not, 
in  the  Staffs  view,  be  as  elaborate  as 
the  ITS  to  achieve  its  desired  effect.  For 
example,  the  application  of  a  trade- 
through  rule  may  not  be  necessary  at  the 
inception  of  an  options  linkage.'"  Also, 
for  reasons  that  are  discussed  in  the 
following  section,  it  may  not  be  practical 
to  use  such  a  linkage  to  coordinate 
market  openings.  Finally,  an  options 
linkage  should  be  designed  to  be  fiexible 
so  that  options  can  quickly  be  added 
and  deleted,  in  view  of  the  fact  that 
certain  options  may  be  multiply  traded 
for  only  a  short  time  before  a  dominant 
market  emerges  and  other  markets 
delist. 

In  sum,  the  Staff  believes  that  it  would 
be  possible  to  develop  a  workable 
intermarket  options  order  routing 
system  that  would,  by  enhancing  best 
execution  opportunities  and  providing  a 
second  level  of  competition  among  the 
exchanges,  help  to  augment  the 
beneficial  effects  of  multiple  trading. 
The  Staff  recommends  that  the  options 
markets  review  the  feasibility  of 
implementing  an  intermarket  order 
routing  linkage  for  multiply-traded 
options. 

B.  Small  Order  Switching  Facility 

The  second  market  integration 
measure  that  has  been  considered  is  a 
mechanism  to  route  orders,  on  an  order- 


'*  Cf.  Division  of  Market  Regulation.  T.he  October 
1987  Market  Break  (Feb.  1988)  at  7-48  (suggesting 
that  ITS  participants  consider  adopting  default 
procedures). 

'^  A  block  trade  policy,  such  as  the  PTS  policy 
(described  supra  note  63).  may  not  be  appropriate  in 
the  options  context.  The  requirement  that  market 
participants  who  execute  block  trades  "take  out ' 
superior  quotes  in  other  markets  is  premised  on 
those  quotes  being  firm.  As  noted  above,  however, 
the  "firmness"  of  options  quotes  is  changing,  and  if 
an  options  linkage  facility  were  to  be  developed,  the 
options  markets  may  wish  to  consider  developing 
special  policies  for  handling  large-sized  orders. 


by-order  basis,  to  the  "best"  market. 
This  could  be  accomplished  either  by 
requiring  brokerage  firms  to  make  order- 
by-order  routing  decisions,  or  by 
developing  a  switching  facility  to  which 
all  orders  would  be  sent  for  routing  to 
the  best  market.  In  either  event,  this 
approach  would,  like  an  inter-market 
linkage,  also  depend  on  the  quality  and 
reliability  of  quotation  information. 

Implementation  of  an  order-by-order 
routing  approach  would  require  a 
fundamental  change  in  behavior  on  the 
part  of  brokerage  firms,  particularly 
large,  retail-oriented  firms,  which 
generally  select  one  primary  market  for 
the  receipt  of  most  order  fiow.  Absent  a 
switch,  requiring  firms  to  route  all 
orders  one-by-one  would  be  costly. 
Moreover,  in  accepting  customer  orders, 
brokerage  firms  assume  certain 
fiduciary  obligations  to  their  customers, 
including  the  duty  of  "best  execution."'* 
Critics  of  the  order-by-order  routing 
approach  have  argued  that  an  order 
routing  switch  or  rule  would  be- too 
infiexible,  and  that  it  would  fail  to  take 
into  account  the  fact  that  the  quoted 
price  alone  is  not  necessarily  the  only 
factor  in  determining  where  to  obtain 
the  best  execution.  For  example,  the 
market  with  the  best  quote  at  any 
particular  moment  is  not  necessarily  the 
one  with  the  most  depth  and  liquidity  or 
the  most  reliable  execution  and  clearing 
services. 

Nevertheless,  it  may  be  possible  to 
proceed  with  a  market  integration 
approach  that  is  based  on  limited  order- 
by-order  routing  for  small  customer 
orders,  that  does  not  require 
development  of  a  central  switching 
facility  or  individual  order  routing 
decisions  by  firms,  and  that  is  based  on 
modification  and  expansion  of  existing 
exchange  facilities.  As  explained  above 
in  connection  with  the  nature  of 
quotation  information,  the  CBOE  and 
Amex  have  developed  automated 
execution  systems  which  provide 
executions  of  retail  orders  at  the  best 
bid  or  offer  available  on  each  exchange 
at  the  time  of  order  entry.  If  the  markets 
that  do  not  currently  have  automated 
execution  capabilities  build  such 
systems,  these  systems  could  be  linked 
and  modified  to  include  a  message 
switch  on  each.  Incoming  orders  in 
options  that  are  traded  on  both 
exchanges  would  be  automatically 
retained  for  execution  or  routed  to  the 
other  exchanges  system,  depending  on 
which  exchange  was  then  offering  the 


'«  See  Section  11  A(a)(l)(C)(iv)  of  the  Act  jlS 
U.S.C.  78kl(a)(l)(C)(iV)  (1982)1. 
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best  price.^*  The  Staff  believes  that  this 
type  of  linkage  would  reduce  further  the 
possibility  of  pricing  disparities  between 
markets.  While  such  a  system  would 
remove  the  firm's  opportunity  to  use  its 
best  judgement  as  to  how  to  achieve 
best  execution  of  its  customers'  orders, 
the  system  may  provide  greater  benefits 
than  are  available  through  the  exercise 
of  such  judgment.  For  example,  firms 
employing  options  automatic  execution 
systems  already  have  determined  that 
the  advantages  of  an  assured  quote- 
based  execution  of  its  customers'  orders 
exceed  the  potential  benefits  of 
achieving  a  superior  execution  between 
the  quotation  spread.  A  switching 
facility  would  provide  execution  of 
customer  orders  at  the  best 
disseminated  quote  in  a  multiply  traded 
environment.  Moreover,  because  orders 
automatically  would  be  directed  to  the 
market  with  the  best  price  (where  they 
would  be  guaranteed  an  execution),  this 
type  of  linkage  would  greatly  enhance 
opportunities  for  competition  among 
markets. 

Accordingly,  the  Staff  recommends 
that  the  options  markets  review  the 
feasibility  of  developing  a  procedure  to 
route  customer  market  and  marketable 
limit  orders  of  up  to  ten  contracts  to  the 
market  disseminating  the  best  bid  or 
offer  (as  the  case  may  be]  and  provide  a 
guarantee  of  execution  for  agency 
orders  at  that  price.  The  system  need 
not  be  mandatory,  but  could  be  offered 
as  a  voluntary  alternative  to  firms  who 
wished  both  to  ensure  their  customer's 
order  an  execution  at  the  best 
disseminated  quotation  and,  at  the  same 
time,  encourage  quote  competition 
among  options  markets. 

C.  Central  Limit  Order  File 

The  third  market  integration  measure 
that  has  been  considered  in  connection 
with  multiple  trading  is  a  central  limit 
order  exposure  system — an  electronic 
facility  for  collecting,  displaying,  and 
providing  automatic  execution  of.  limit 
orders  in  multiply  traded  options.  If 
successfully  implemented,  a  central  limit 
order  system  would  have  the  potential 
to  enhance  fair  competition  among 
brokers  and  dealers  and  among  markets, 
to  provide  inter-market  order  interaction 
and  thereby  reduce  market 
fpdgmentation,  and  to  ensure  that  public 
customer  limit  orders  are  protected  and 
are  not  bypassed  by  professional  or 


institutional  orders  executed  on  other 
markets. 

As  already  mentioned,  the 
Commission  asked  the  options 
exchanges  to  consider  such  a  facility 
when  the  Moratorium  was  lifted  in  1980. 
The  Commission  envisioned  an 
electronic  facility  which  would  (1)  allow 
brokers  to  enter  and  retrieve  public  limit 
orders  directly;  ^*  (2)  queue  orders  for 
execution  on  the  basis  of  price/time 
priority;  (3)  provide  on  each  options 
exchange  a  display  summary  of  orders 
in  the  system;  (4)  provide  floor  members 
on  each  options  exchange  an  equal 
opportunity  to  execute  automatically 
against  orders  in  the  system;  and  (5) 
provide  the  floor  member  executing 
against  the  limit  order  and  the  broker 
entering  the  order  an  immediate 
execution  report.'' 

The  task  force  formed  by  the 
exchanges  reasoned  that  the 
effectiveness  of  a  limit  order  exposure 
system  in  addressing  the  concerns 
associated  with  multiple  trading  would 
depend  on  the  extent  to  which  the 
system  was  used,  i.e.,  on  the  proportion 
of  order  flow  affected  by  the  system.  In 
an  attempt  to  predict  this,  the  task  force 
examined  the  extent  to  which  limit 
orders  were  then  used  in  options  trading 
and  the  extent  to  which  these  limit 
orders  were  in  fact  "booked"  with  the 
specialist  or  order  book  official.  The 
task  force  found  that  while  limit  orders 
were  widely  used  in  options  trading, 
they  often  were  not  "booked."  The  task 
force  explained  that  limit  orders  were 
used  in  different  ways  and  for  different 
reasons  in  options  trading  than  they 
traditionally  had  been  in  the  equity 
markets.  An  equity  investor  typically 
would  use  a  limit  order  when  he  wished 
to  buy  at  a  price  below,  or  sell  at  a  price 
above,  the  prevailing  market  price,  and 
the  order  generally  would  be  "booked." 
An  options  investor,  on  the  other  hand, 
would  often  use  a  limit  order  even  when 
willing  to  trade  at  the  current  market 
price,  to  protect  against  an  unfavorable 
execution.  Such  orders  typically  would 
not  be  "booked"  for  the  same  reason 
that  they  were  placed  to  begin  with — 
because  of  the  danger  of  receiving  an 
unfavorable  execution  before  being  able 
to  retrieve  an  order  from  the  book.  In 
sum,  the  task  force  concluded  that, 
because  of  the  manner  and  extent  to 
which  hmit  orders  were  used  in  options 
trading,  a  central  limit  order  exposure 
system  would  not  be  likely  to  address 


fair  competition  and  market 
fragmentation  concerns.''" 

The  Staff  believes  that  the  options 
SROs  should  reexamine  the  prospects 
for  a  central  limit  order  exposure 
system.  The  circumstances  under  which 
options  are  traded  have  changed 
considerably  since  the  options 
exchanges  examined  this  issue  in  1980/ 
81.'"  Technological  developments  such 
as  the  implementation  of  electronic  limit 
order  books  at  the  NYSE,  and  the 
development  by  the  NASD  of  a  limit 
order  processing  and  execution 
capability  for  SOES,""  have  shown  that 
a  central  limit  order  system  is  now 
operationally  feasible.  While  the  Staff  is 
unable  to  estimate  the  actual  percentage 
of  limit  orders  which  would  be  entered 
into  such  a  system,  the  ability  to 
participate  in  trades  in  other  markets 
would  appear  to  provide  a  powerful 
incentive  for  routing  orders  to  the 
system.  In  addition,  such  a  system 
would  permit  participants  in  each 
competing  market  to  have  access  to  all 
booked  limit  orders.  Accordingly,  a  limit 
order  system  potentially  could  increase 
opportunities  for  market-maker 
competition  and  provide  nationwide 
price  protection  for  all  limit  orders. 

Consideration  of  a  central  limit  order 
system  would  raise  a  number  of  policy 
and  technical  considerations.  A 
threshold  question  is  which  limit  orders 
should  be  included  in  the  system;  that  is, 
whether  only  public  orders  should  be 
eligible,  and  whether  there  ought  to  be  a 
limitation  on  the  size  of  orders  (public  or 
other)  that  could  be  entered.  The  Staff  is 
inclined  to  believe  that  the  system,  at 
least  initially,  should  be  limited  to 
public  customer  orders  because  of  the 
heightened  concerns  regarding  the 
execution  of  public  customer  orders  in  a 
multiple  trading  environment.  In 
addition,  the  Staff  believes  that  limiting 
the  availability  of  the  system  to  public 
customers  will  reduce  concerns  over  the 
impact  of  any  such  file  on  the  structure 
of  the  existing  trading  markets  and 
therefore  will  enable  the  exchanges  to 
more  easily  design  and  implement  such 
a  system. 

A  closely  related  issue  is  what  rules 
of  protection  or  priority  should  apply  to 


"The  NASD'g Small  Order  Execution  System 
I'  SOES")  operates  in  a  manner  similar  to  this. 
Orders  entered  into  SOES  are  automatically 
executed  against  either  the  market  maker  displaying 
the  best  bid  or  offer,  or  the  market  maker 
duDignated  by  Ihi-  firm  entering  the  order. 


'*  Although  the  Commission  suggt-sled  that  only 
public  limit  orders  be  included  in  the  system,  it 
invited  the  SROs  to  consider  whether  all  limit 
orders  should  be  included.  Moratorium  Termination 
Release,  supra  note  IB.  45  FR  at  21432  n.Se. 


">*  Having  reached  this  conclusion,  the  task  force 
did  not  proceed  to  what  was  to  have  twen  the 
second  phase  of  its  effort — consideration  of 
technological  and  cost  factors  associated  with  a 
limit  order  exposure  system. 

"  We  note  that  the  advent  of  guaranteed 
executions  of  retail  orders  up  to  a  certain  size  at  an 
exchange's  best  price  (either  through  automated 
execution  systems  or  exchange  trading  policies) 
may  have  changed  the  way  in  which  limit  orders  are 
used  in  options  trading. 

■"  See  Securities  Exchange  Act  Release  No.  26476 
{January  19, 1989),  54  FR  3881. 
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orders  entered  into  the  system  in 
relation  to  other  orders.  For  example, 
limit  orders  entered  into  the  system 
could  be  given  priority  over  any  options 
order  elsewhere  at  the  same  price;  in 
other  words,  all  proposed  options 
transactions  would  be  required  to  clear 
the  limit  order  system  before  or  upon 
being  executed."'  In  the  alternative, 
limit  orders  entered  into  the  system 
could  be  provided  price  protection  so 
that  orders  outside  the  system  could  not 
be  executed  at  inferior  prices  unless 
limit  orders  at  superior  prices  in  the 
system  were  satisfied."*  The  Staff 
believes  that  any  system  that  may  be 
developed  should  provide,  at  a 
minimum,  price  protection  for  public 
limit  orders."" 

Priority  rules  with  respect  to  orders  in 
the  system  also  would  have  to  be 
established.  The  most  likely  alternative 
would  be  for  orders  to  be  queued  on  the 
basis  of  price  first,  and  then  time  of 
entry  into  the  system.  The  content  of 
these  intra-system  priority  rules  also 
would  depend,  however,  on  what  type  of 
limit  orders  are  eligible  to  be  entered 
into  the  system.  For  example,  if 
proprietary  orders  of  brokers  and 
dealers  could  be  entered  into  the 
system,  it  may  be  desirable  to  afford 
priority  to  public  customer  limit  orders. 

Among  the  more  technical 
considerations  would  be  how  to  design 
the  system  to  provide  maximum 
flexibility  and  speed  in  functions  such 
as  entering,  retrieving  or  updating 
orders,  and  generation  of  execution 
reports  to  all  parties  to  a  transaction. 

The  Staff  believes  that  a  central  limit 
order  system  has  the  potential  to 
alleviate  the  concerns  associated  with 
multiple  trading,  and  recommends  that 
the  options  markets  review  the 
feasibility  of  implementing  such  a 
system. 

IV.  Market  Openings 

Concern  over  pricing  disparities  in  a 
multiple  trading  environment  has  often 
been  focused  on  market  openings."*  It  is 


• '  The  rules  of  the  CBOE  (which  allows  only 
public  customer  limit  orders  to  be  entered  into  the 
exchange's  limit  order  books)  provide  for  such 
preferential  treatment  of  public  limit  orders.  CBOE 
Rules  6.45  and  7.4. 

*'  The  rules  of  the  Amex  (which  allows  both 
public  and  professional  orders  to  t>e  entered  into  the 
exchange's  limit  order  books)  providCfor  such 
protection  of  "booked"  limit  orders.  Amex  Rule  155. 

"  We  understand,  however,  (hat  it  may  t>e 
desirable  to  provide  exceptions  from  price 
protection  or  priority  rules  for  spread  transactions, 
to  the  same  extent  that  exchange  rules  currently 
exempt  such  transactions.  See  CBOE  Rule  6.45(d) 
and  Amex  Rule  9S0(d).  Commentary  .01. 

**  Options  market  openings  differ  from  openings 
in  stocks.  The  various  series  in  a  given  options  class 
are  opened  in  a  set  sequence,  in  a  practice  known 


at  that  point  in  the  trading  day,  in 
theory,  that  differing  mixes  of  buy  and 
sell  orders  among  markets  are  most 
likely  to  produce  significant  pricing 
disparities.  Indeed,  the  early  experience 
with  multiple  trading,  before  the 
imposition  of  the  Moratorium,  produced 
several  dramatic  instances  of  disparate 
pricing  at  the  opening.*'  Despite  the 
potential  for  pricing  disparities  at  the 
opening,  however,  the  Commission  staff 
studies  of  multiple  trading  of  options  on 
OTC  stocks  failed  to  reveal  any 
significant  pricing  problems  at  the 
opening. 

To  ascertain  how  much  of  daily 
trading  potentially  could  be  affected  by 
whatever  pricing  problems  that  do 
occur,  the  Staff  has  sought  to  determine 
what  proportion  of  daily  trading  takes 
place  at  the  opening.  Data  for  two 
sample  weeks,  the  weeks  of  September 
28  to  October  2, 1987.  and  January  18  to 
22. 1988.  showed  that  trades  executed 
before  10  a.m.""  accounted  for  8.2%  and 
9.2%  respectively  of  the  daily  number  of 
trades,  and  for  7.6%  and  6.4% 
respectively  of  daily  contract  volume. 

The  Staff  has  considered,  but  does  not 
currently  recommend,  a  number  of 
possible  measures  to  coordinate  market 
openings  in  options.  For  example,  an 
inter-market  order  and  message  routing 
linkage,  as  discussed  in  the  preceding 
section,  could  include  a  pre-opening 
application  to  share  order  imbalance 
information  and  to  allow  markets  to 
participate  in  each  other's  openings.  ITS, 
for  example,  provides  such  an 
application  for  stocks.  In  light  of  the 
derivative  nature  of  options,  however, 
the  number  of  different  series  involved, 
and  the  differences  between  unitary 
specialist  and  multiple  market  maker 
trading  systems,  the  Staff  recognizes 
that  such  an  arrangement  might  prove 
too  cumbersome  and  time-consuming  in 
the  options  context. 

Another  possibility  considered  by  the 
Staff  would  be  to  designate  one  market 
to  open  trading,  with  the  designation 
perhaps  rotating  among  competing 
markets.  The  drawback  with  this 
solution  is  that  it  would  provide  the 
market  chosen  to  do  the  opening  an 
unwarranted  competitive  advantage.  If 
the  designation  were  to  be  changed 
frequently,  it  could  result  in  public 
investor  confusion  and  costly 
operational  changes  for  member  firms. 
Moreover,  if  the  designation  were 
rotated,  nonprimary  markets  might  not 


as  the  "opening  rotation."  Options  openings  do  not 
tiegin  until  the  underlying  stock  has  been  opened. 

*'  See  supra  note  36  and  accompanying  text. 

**  The  period  of  up  to  10  a.m.  is.  perhaps,  over- 
inclusive  a*  a  measure  of  trading  that  occurs  at  the 
opening. 


have  sufficient  order  flow  or  capital  to 
properly  price  each  option  series. 

Multiple  trading  of  options  on  OTC 
stock  has  not  produced  significant 
pricing  disparities  at  the  opening.  The 
Staff  believes  that  coordination  at  the 
opening  among  markets  trading  the 
same  option  may  only  be  necessary 
when  there  are  unusual  market 
conditions.  For  these  instances,  the 
options  exchanges  should  establish 
means  of  assured  communications,  such 
as  dedicated  telephone  lines  or 
electronic  mail  facilities  between 
trading  posts  in  the  competing  markets. 

V.  Conclusion 

The  Commission  has  found  that 
multiple  trading  of  options  is  likely  to 
bring  benefits  to  investors  that  will 
substantially  outweigh  any  adverse 
consequences  of  market  fragmentation, 
even  in  the  absence  of  integration 
facilities  among  markets.  The  Staff 
believes  that  it  would  be  possible  to 
devise  integration  measures  that  would 
address  the  concerns  associated  with 
market  fragmentation. 

The  Staff  believes  that  the  options 
markets  should  avail  themselves  of  the 
advance  notice  provided  and  the 
Commission's  policy  of  phased-in 
implementation  of  Rule  19c-5  to 
consider  developing  market  integration 
facilities.  The  Staff  is  committed  to 
working  closely  with  the  options 
markets  in  their  evaluation  of  the 
feasibility  of  such  facilities. 

By  the  Commissioa 
looathan  G.  Katz. 
Secretary. 

Dated:  May  26, 1989.     , 
(FR  Doc.  89-13145  Filed 6-2-89:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #  2354] 

Louisiana;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  20, 1989, 1 
find  that  Ouachita  Parish,  in  the  State 
of  Louisiana,  constitutes  a  disaster  loan 
area  due  to  damages  from  severe  storms 
and  flooding  beginning  on  May  5, 1989. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  July  18, 1989,  and  for 
economic  injury  until  the  close  of 
business  on  February  20, 1990,  at  the 
address  listed  below:  Disaster  Area  3 
Office,  Small  Business  Administration. 
2306  Oak  Lane,  Suite  110,  Grand  Prairie. 
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Texas  75051.  or  other  locally  announced 
locationa.  In  addition,  applications  for 
economic  injury  from  small  basinesses 
located  in  the  coDtignous  perishes  of 
'Caldwell  lackson.  Lincoln.  Nfiorehouse. 
Richland,  and  Union,  in  the  State  of 
Louisiana,  may  be  filed  nntil  the 
specified  date  at  the  above  location. 
The  interest  rates  are: 

Homeowners  whtli  Credit  Available 
Elsewhere uno 

Homeownert  without  Credit  Avail- 
able Elsewhere 4.000 

Businesses  with  Credit  Availabte 
•  Elsewhere.- _ _ 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  (^redit  Available 
Elsewhere _..^!s^™ 4.000 

Businesses  and  Non-ft^fr  Ogani- 
zatioiw  (EIDL)  withoMt  Credit 
Available  Elaewfaere 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) with  Credit  Available 
Elsewhere 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  235406  and  for 
economic  infury  the  number  is  676700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59000.) 

Date:  May  23,1989. 
Bernard  Kulik, 

Deputy  Associate  Adminlstfotor  for  Disaster 

Assistance. 

(FR  Doc.  89-13216  Filed  6-2-89;  8:45  am) 

BiaiNO  COOC  tOM-OI-H 


IDedaration  of  Disastar  Loan  Area  #2349) 

Minnesota,  Amendment  #1, 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  (54 
FR  22390)  is  hereby  amended  in 
accordance  with  the  Notices  of 
Amendment  to  the  President's 
declaration,  dated  May  12  and  May  16. 
1989,  to  include  Kittson  County,  in  the 
State  of  Minnesota,  as  a  result  of 
damages  from  severe  storms  and 
flooding,  end  to  establish  the  incident 
period  as  between  March  29  and  May  8, 
1989. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  July  10, 1969,  and 
for  economic  injury  until  the  close  of 
business  on  February  9, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  May  la  IQSa 
Beraaid  Kidik, 

Deputy  Associate  Administmlor  for  Disaster 
Assistance. 
[FR  Doc.  ae-13^17  Filed  fr-2-89: 8:45  am) 

■NJJNO  COOC  iOS-OI-ll 


(Oedaration  of  Otoaslar  Loan  Area  #2351] 

North  Carolinr,  (and  Contfguous 
Counties  in  Ih*  Stalos  of  South 
Carolina  and  Virginia)  Dedarstion  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  17, 1969, 1 
find  that  the  counties  of  Catawba, 
Cleveland.  Davidson.  Davie,  Durham, 
Forsythe,  Granville.  Guilford,  Iredell, 
Lincoln,  and  Union,  in  the  State  of  North 
Carolina,  constitute  a  disaster  loan  area 
due  to  damages  from  tornadoes  which 
occurred  on  May  5  and  6, 1969.  Eligible 
persons,  firms,  and  organizations  may 
file  appbcati(ms  for  physical  damage 
until  the  close  of  business  on  July  17, 
1989.  and  for  economic  injury  until  the 
close  of  business  on  February  20, 1990, 
at  the  address  listed  below:  Disaster 
Area  2  Office.  Small  Business 
Administration,  120  Ralph  McGill  Blvd., 
14tfa  FU  Atlanta,  Georgia  30306. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Alamance, 
Alexander,  Anson,  Burke.  Cabarrus, 
Caldwell.  Caswell  Chatham,  Franklin, 
Gaston,  Mecklenburg.  Montgomery, 
Orange.  Person,  Randolph,  Rockingham, 
Rowan.  Rutherford,  Stanley,  Stokes. 
Surry,  Vance,  Wake,  Wilkes,  and 
Yadkin,  in  the  State  of  North  Carolina; 
Cherokee,  Chesterfield,  Lancaster,  and 
York  Counties,  in  the  State  of  South 
Carolina;  and  Halifax  and  Mecklenburg 
Counties,  in  the  State  of  Virginia,  may 
be  filed  until  the  specified  date  at  the 
above  location. 


The  interest  rates  are. 

Honieowners  with  Credit  Avail- 
able Elsewhere 8i)Q0 

Homeowners  without  Credit 
Available  Elsewhere 4iXX) 

Businesses  with  Credit  Available 
Elsewhere — _ 8.000 

Bosinesses  and  Non-Profit  Organi- 
zations withont  Credit  Avail- 
able Elsewhere - 4JX)0 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  Elsewhere 4X100 

Others  (including  Non-Praftt  Orga- 
nizations) with  Credit  Available 
Elsewbei-e 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  235112,  and  for 
economic  ii^ury  the  numbers  are  678200 
for  the  State  of  North  Carolina.  676300 
for  the  State  of  Caralma,  and  676400  for 
the  State  of  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  22, 1989. 
Bernard  KuCk, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-13218  Tiled  6-2-89;  8:45  am) 
BILUNQ  CODE  aOZS-St-U 


[Declaration  of  Disaster  Loan  Area  #2353] 

Texas  (and  Contiguous  Counties  in  ttie 
State  of  Oidahofna)  Amendment  0 1, 
Declaration  of  Ofsaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  President's 
declaration,  dated  May  25, 1969,  to 
include  Cooke,  Fannin,  Harris,  Johnson. 
Kaufman,  McLennan,  Montague, 
Nacogdoches.  Parker,  Rusk.  Smith,  and 
Williamson  Counties,  in  the  State  of 
Texas,  as  a  result  of  damages  from 
severe  storms,  tornadoes,  and  flooding 
beginning  on  May  4. 1989. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Angelina, 
Bastrop,  Bell,  Bosque,  Brazoria,  Burnet, 
Chambers,  Cherokee,  Clay,  Coryell 
Delta,  Falls.  Fort  Bend.  Galveston, 
Grayson,  Gregg.  Harrison,  Henderson, 
HiU.  Hunt,  Lamar,  Lee,  Liberty, 
Limestone,  Milam,  Montgomery,  Panola, 
San  Augustine,  Shelby,  Travis,  Upshur, 
Van  Zandt,  Waller,  and  Wood,  in  the 
State  of  Texas,  and  Bryan,  Choctaw. 
Jefferson,  and  Love  Counties,  in  the 
State  of  Oklahoma,  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  \he  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  coimties  for  the 
same  occurence. 

All  other  information  remains  the 
same;  i.e..  the  termination  date  fur  filing 
applications  for  physical  damage  is  the 
close  of  business  on  July  17, 1989,  and 
for  economic  injury  until  the  close  of 
business  on  February  20. 1990. 

(Catalog  of  Federal  Domestic  Assi<itance 
Program  Nos.  59002  and  59008) 

Dated:  May  2a  1909. 
Bernard  KoMlu 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc  89-13219  Filed  6-2-89:  8:45  am) 

BILUNC  COOE  •RS-Ot-M 


Federal  Register  /  Vol.  54,  No,  106  /  Monday,  June  5,  1989  /  Notices 


24069 


(Declaration  of  Disast*r  Loan  Area  #2353] 

Declaration  of  Disaster  Loan  Area; 
Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  19, 1989, 1 
find  that  Dallas,  Hood,  Palo  Pinto,  and 
Tarrant  Counties,  in  the  State  of  Texas, 
constitute  a  disaster  loan  area  due  to 
damages  from  severe  storms,  tornadoes, 
and  flooding  beginning  on  May  4, 1989. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  July  17, 1989,  and  for 
economic  injury  until  the  close  of 
business  on  February  20, 1990,  at  the 
address  listed  below: 

Disaster  Area  3  Office,  Small  Business 
Administration,  2306  Oak  Lane,  Suite 
110,  Grand  Prairie,  Texas  75051 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  countries  of  Collin, 
Denton,  Eastland,  Ellis,  Erath,  Jack, 
Johnson,  Kaufman,  Parker,  Rockwall, 
Somervell,  Stephens,  Wise,  and  Young, 
in  the  State  of  Texas,  may  be  filed  until 
the  specified  date  at  the  above  location. 

Percent 

The  interest  rates  are: 

Homeowners  with  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  without  Credit 
Available  Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Avail- 
able Elsewhere 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Or- 
ganizations) with  credit  Avail- 
able Elsewhere 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  235312  and  for 
economic  injury  the  number  is  676600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  23. 1989 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-13220  Filed  6-2-89;  8:45  am] 

BUXINO  COOE  MI2S-01-W 


Region  I  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 


of  Hartford,  will  hold  a  public  meeting 
at  8:00  a.m.  on  Monday,  June  19, 1989,  at 
the  Yale  Inn,  900  East  Main  Street, 
Meriden,  Connecticut  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director, 
U.S.  Small  Business  Administration,  330 
Main  Street,  Hartford,  Connecticut 
06106,  phone  (203)  240-4670. 
Jean  M.  Nowak, 

Director  Office  of  Advisory  Councils. 
May  23. 1989. 

[FR  Doc.  89-13123  Filed  6-2-89;  8:45  am) 

BiLUNQ  CODE  M>25-«1-M 


Region  11  Advisory  Council;  Public 
IMeeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Newark,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Tuesday,  June  13, 1989,  at 
the  Headquarters  of  Bellcore,  Bell 
Communications  Research.  290  West 
Mount  Pleasant  Avenue,  Livingston, 
New  Jersey  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Stanley  H.  Salt,  District  Director.  U.S. 
Small  Business  Administration,  60  Park 
Place,  Newark,  New  Jersey  07102,  phone 
(201)  645-3580. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
May  26. 1989. 

|FR  Doc.  89-13215  Filed  6-2-89;  8:45  am] 

BIUJNG  CODE  aOZS-OI-M 


Region  il  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  New  York  City,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Tuesday,  June  20, 
1989,  in  the  4th  floor  conference  room  of 
the  American  Institute  of  Certified 
Public  Accountants,  1211  Avenue  of  the 
Americas  (between  47th  and  48th 
Streets),  New  York,  New  York  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Bert  X.  Haggerty,  District  Director,  U.S. 
Small  Business  Administration,  26 


Federal  Plaza,  Room  3100  New  York, 
New  York  10278,  phone  (212)  264-1318. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
May  26. 1989. 

(FR  Doc.  89-13214  Filed  6-2-89;  8:45  am) 

BILUNG  COOE  M»S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Put>iic 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Filed  Under 
Subpart  Q  During  the  Week  Ended  May 
26. 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.:  46308. 

Date  Filed:  May  22, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  19, 1989. 

Description:  Application  of 
Aeroejecutivos,  C.A.  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Rules  of  Practice  applies  for  a  foreign  air 
carrier  permit  to  engage  in  scheduled 
foreign  air  transportation  of  property 
and  mail  as  follows: 

From  a  point  or  points  in  Venezuela,  on  the 
one  hand,  to  Miami.  Florida,  on  the  other. 
Applicant  also  requests  on  and  off-route 
charter  authority  as  appropriate  under  Part 
212  of  the  Elconomic  Regulations. 
PbylUs  T.  Kaylor, 

Chief.  Documentary  Sen-ices  Division. 
|FR  Doc.  89-13185  Filed  6-2-89;  8:45  am] 

BILUNG  CODE  4*1».«2-M 


implementation  of  the  Small  Business 
Competitiveness  Demonstration 
Program 

agency:  Office  of  the  Secretary  (DOTJ. 
action:  Notice  and  request  for 
information. 

summary:  As  required  by  the  December 
22, 1988  joint  Office  of  Federal 
Procurement  Policy  (OFPP)  and  Small 
Business  Administration  (SBA)  interim 
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policy  directive  and  teat  plan 
implementing  Title  VU  of  the  "Business 
Opportunity  Development  Reform  Act  of 
1988".  Pub.  L  100-656  (53  FR  52889).  the 
DOT  is  announcing  its  ten  targeted 
Industry  categories  selected  for 
enhanced  tmaU  business  participation 
and  requesting  information  from  firms 
who  wish  to  participate  in  the  Small 
Business  Competitiveness 
Demonstration  Program. 

AODflf  SS:  For  information  requested 
therein,  interested  parties  shoukl  submit 
a  written  requett  to  Will  Terry  Moore, 
Chief.  Direct  Contracting  and  Financial 
Assistance  Division,  S-42,  Office  of 
Small  and  Disadvantaged  Business 
Utilization.  400  7th  Street.  SW..  Room 
9410.  Washington,  DC  20590. 

I.  Supplemaotaxy  Information 

A.  Background 

The  Small  Business  Competitiveness 
Demonstration  Program  was  established 
by  Title  VII  of  the  "Business 
Opportunity  Development  Reform  Act  of 
1988\  Pub.  L 100-656.  The  purpose  of 
the  demonstration  program  is  to: 

(1)  Test  the  ability  of  small  businesses 
to  compete  successfully  in  four 
designated  industry  groups  without 
competition  being  restricted  by  the  use 
of  small  business' set-asides. 

(2)  Measure  the  extent  to  which 
awards  are  made  to  a  new  category  of 
small  businesses  known  as  emerging 
small  businesses  (ESB's).  and  to  prdvide 
for  certain  acquisitions  to  be  reserved 
for  ESB  participation  only. 

(3)  Expand  small  business 
participation  in  10  targeted  industry 
categories  through  continued  use  of  set- 
aside  procedures,  increased 
management  attention,  and  specifically 
tailored  acquisition  procedures,  as 
implemented  through  agency 
procedures. 

II.  Small  Business  Competitiveness 
Demonstration  Program 

A.  Four  Designated  Industry  Groups 
(DIG'S) 

The  following  industry  groups  have 
been  designated  to  demonstrate  whether 
the  competitive  capabilities  of  small 
business  firms  in  cjertain  industry  groups 
will  enable  them  to  successfully 
compete  on  an  unrestricted  basis  for 
Federal  contracts: 

(1)  Construction  under  standard 
industrial  classification  (SIC)  code  that 
comprise  Ma)or  Croups  15. 18.  and  17 
(excluding  dredging — Federal 
Procurement  Date  System  (FPDS) 
service  codes  Y216  and  Z216). 

(2)  Refuse  systems  and  related 
services  under  SIC  code  4212  or  4953, 
limited  to  FPDS  service  code  S205. 


(3)  Architectural  and  engineering 
services  (including  surveying  and 
mapping)  under  SIC  code  7388,  8711. 
8712.  or  8713  (limited  to  FPDS  service 
codes  Cm  through  C2ia  TQOZ,  T004, 
T008,  TOGO,  T014.  and  R404). 

(4)  Nonnuclear  ship  repair  under  SIC 
code  3731  (limited  to  FPDS  service  codbn 
1998  and  1989). 

Acquisitions  in  the  four  DIG's  with  an 
'  estimated  value  of  $25,000  or  less  shall 
be  set  aside  for  emerging  small  business 
(ESB)  concerns  provided  that  the 
contracting  officer  determines  that  there 
is  a  reasonable  expectation  of  obtaining 
orters  from  two  or  more  responsible 
emerging  small  businesses  that  will  be 
competitive  in  terms  of  market  price, 
quality  and  delivery.  If  no  such 
reasonable  expectation  exists,  the 
contracting  ofHcer  shall  proceeded  in 
eccordance  with  FAR  Subpart  19.5,  "Set- 
Asides  for  Small  Business"  or  FAR 
Subpart  19.8,  "Contracting  with  the 
Small  Business  Administration  (The  8(a) 
Program)". 

ESB  means  a  small  business  concern 
whose  size  is  no  greater  than  50  percent 
of  the  numerical- size  standard      * 
applicable  to  the  standard  industrial 
classification  code  assigned  to  a 
contracting  opportunity. 

Acquisitions  in  the  four  DIG's  with  an 
estimated  value  of  $25,000  or  more  are 
to  be  suspended  from  small  business 
set-asides  under  FAR  Subpart  19.5 
unless  otherwise  directed.  However, 
acquisitions  in  the  four  CHG's  shall 
continue  to  be  considered  for  placement 
under  the  8(a)  set-aside  program  (see 
FAR  Subpart  19.8).  After  periodic  review 
of  DOT  Operating  Administration's 
performance,  and  a  determination  that 
the  small  business  share  in  a  particular 
test  industry  falls  below  40  percent. 
DOT  may  direct  reinstatement  of  the  use 
of  small  business. 

B.  Ten  Targeted  Industry  Categories 
(TlCs) 

The  DOT  is  fully  committed  to 
implementing  all  of  the  requirements  of 
the  demonstration  program  and  for 
purposes  of  the  expansive  portion,  DOT 
has  identified  ten  targeted  industry 
categories  (TIC's)  as  follows: 


Industry  name 


FPOS 
codss 


Industry  nanw 


(1)  LMaa/Rantal  G«n«ra«  Purpoces  Auto- 
matic Data  Pcocassmg  (AOP). 

(2)  System  Enginoannfl  S«cvices  Onty 

(3)  Maintananoa  Engine /Turtjma  and 
Mamtawinoa,  Rapav  ITatKiMnB  of 
Weapons. 

(4)  Radar  Equipment  and  Navigation  A 
Navigationat  Aids  R&D. 

(5)  Radio/TV  Communication  Et^uipfnent 
(Except  Avtofne). 


FPOS 


W070 

R414 
J028 
J010 

5640 
AT30 
5820 


(6)  Automatic  Data  Processing.  Central 
Processing  Unit  (AOP.  CPU).  Analog. 

(7)  Ra«Ma  Vaaaali 

(8)  Auconoiic  Data  Prjaamm  (AOP)  Ae- 
cessonal  Equipment 

(9)  Automatic  Data  Pr<}ces5ing  (AOP) 
Teteprocessmg  and  System  Devetop* 
meM  &  Pfogrammmg  Serw». 

(10)  Laaaa/Rentai 


7020 

3732 
7035 

0305 
D302 

Xt19 


The  ten  TIC's  were  selected  using:  (1) 
Historical  data  from  the  Federal 
Procurement  Data  System  (FPDS)  on 
past  small  business  participation  in  each 
of  the  ten  TIC's,  (2)  anticipated  future 
levels  of  DOT  purchases,  and  (3) 
availability  of  small  businesses.  DOTs 
level  of  small  business  participation  in 
the  ten  TIC's  ranged  from  zero  to  a 
maximum  of  9.3  percent,  although  the 
services  are  purchased  in  substantial 
quantities.  A  survey  of  source  Lists,  the 
SBA  Procurement  Automated  Source 
System  (PASS)  and  other  data 
identifying  small  businesses  revealed 
that  there  is  a  signiKcant  amount  of 
small  business  capacity  to  perform  such 
services  and  supplies. 

The  DOTs  goal  is  to  increase  small 
business  participation  at  a  minimum 
rate  of  one  or  two  percent  in  each  TIC 
per  year.  In  order  to  reach  this  goal, 
each  DOT  prociurement  office  has  been 
directed  to  carefully  evaluate  every 
proposed  procurement  over  $25,000,  In 
each  of  the  ten  TIC  FPDS  codes  for 
possible  designation  as  an  8(a)  or  small 
business  set-aside  before  considering  it 
for  full  and  open  competition. 

III.  Notice  of  the  DOT'S  Intention  of 
Identifying:  (1)  Emerging  Snail 
Businesses  (ESB's)  in  the  Four 
Designated  Industry  Groups  (DIG's)  (2) 
Small  Businesses  in  the  Ten  'Targeted 
Industry  Categories  (TIC's)  and  (3)  Small 
Businesses  Interested  in  Joint  Ventures 
Related  to  the  TIC's 

The  DOT  is  conunitted  to  assisting  all 
interested  small  businesses,  including 
ESB's  to  participate  fully  in  the  "Sma!! 
Business  Competitiveness 
Demonstration  Program".  To  help 
accomplish  this,  the  DOT  is  compiling 
lists  of:  (1)  ESB's  with  capability  in  the 
four  DIG's,  (2)  Small  businesses  that 
have  capability  in  the  ten  TIC's,  and  (3) 
Small  businesses  interested  in  a  joint 
venture  in  order  to  participate  in  the  ten 
TIC  expansion  program. 

If  any  small  business  desires  to  be 
included  on  any  of  these  lists,  please 
submit  a  written  request  to  the  address 
shown  in  the  second  paragraph  of  this 
notice. 


"     '"" "'''''";  Ar?';''.*;,;!'' 
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Dated:  May  2S,  1988. 

ABcia  L  Caaaoova. 

Director,  Off  ice  of  Small  and  Disadvantaged 
Business  Utilixation. 

[FR  Doc  88-13186  Filed  6-2-88:  M&  am] 


Coast  Guard 

ICQ0  8»-«M] 

Commercial  Fishing  Indus^  Vessel 
Advisory  Committee;  JissUiig 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-403;  U.S.C.  App.  I)  notice  U 
hereby  given  of  a  meeting  of  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee.  The  meeting  will 
begin  at  ftOO  ajn.  on  July  6  and  7, 1889. 
at  the  Department  of  Transportation.  400 
7th  Street.  SW..  Washington.  DC,  in 
Room  2330.  The  agenda  it  as  follows: 
— Call  to  order  and  opening  remarks. 
— Review  of  19  April  1988  meeting  and 

minutes. 
—Discussion  of  1988  CFIVAC  and 

Subcommittees 
— Discussion  of  Torremolinos 

Convention. 
— Inspection  and  licensing  studies. 
—Meeting  of  Subcommittees: 

A.  General  Regulation  Review  and 
Assessment 

B.  Safety  Equipment  Regulation 
Review  and  Assessment 

C.  Crew  Qualifications,  Education  and 
Training 

— Subcommittee  reports  and 

recommenda  tions 
— Future  meeting  dates  and  agendas. 
— Adjournment. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Norman  W.  Lemley.  Executive 
Director,  Commercial  Pishing  Industry 
Advisory  Committee;  Marine  Technical 
and  Hazardous  Materials  Division  (G- 
MTH),  Room  1218,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  2059^-0001;  or 
telephone  (202)  267-0001. 

Dated:  May  2S.  1988. 
)  J).  Sipes, 

RearAdmirot,  U.S.  CoaM  Coord.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doa  88-13187  Filed  6-2-88;  8:45  am) 

MLUNOCOOC  4t10-t«-« 


National  Mgliway  Traffic  Safety 
AdniinistralioR 

Dlscrstionary  Grant  To  Support  ttte 
Coordination  of  Community  Traffic 
Safety  Program  Activities 

AOENCY:  National  Highway  TrafTic 
Safety  Administration  (NHTSA),  DOT. 
ACTION.  Annoimcement  of  a 
discretionary  grant  to  support  the 
coordination  of  information  concerning 
Community  Traffic  Safety  Program 
activities. 

summary:  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
announces  the  availablility  of  a  FY  1989 
discretionary  grant  to  support  the 
coordination  and  dissemination  of 
technical  information  to  and  for 
community  traffic  safety  programs 
throu^  State  Highway  Safety  Offices. 
This  notice  solicits  applications  from 
national  non-profit  organizations  that 
are  interested  in  developing  and 
implementing  this  project 
DATE:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
July  6, 1989. 

ADDRESS:  Applications  must  be 
submitted  to  the  National  Highway 
Trafic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Rose  Watson.  400  7th  Street, 
SW.,  Room  5301,  Washington,  DC  20590. 
All  applications  submitted  must  iiu:lude 
a  reference  to  NHTSA  Grant  Project  No. 
DTNH22-89-Z-5203.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the  . 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Ms.  Rose  Watson,  Office 
of  Contracts  and  Procurements,  at  (202) 
386-9557.  Programmatic  questions 
relating  to  this  grant  project  should  be 
directed  to  Ms.  Marilena  Amoni,  Policy 
Advisor  for  Traffic  Safety  Programs 
(NTS-01),  NHTSA,  400  7th  Street,  SW.. 
Room  5125,  Washington,  DC  20590  at 
(202)  366-1755. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Over  the  past  several  years. 
Community  Traffic  Safety  Programs 
began  to  evolve  as  an  outgrowth  of  a 
single  issue  as  a  dnmk  driving,  safety 
belt  or  engineering  improvement  effort 
Many  of  these  projects  combined 
resources  and  focused  on  a  more 
comprehensive  approach  to  traffic 
safety.  City,  county  and  State  leaders, 
elected  officials,  and  governmental 
agencies  saw  potential  for  applying 
combined,  coordinated  programs  to 
other  areas  of  traffic  safety  as  well. 


Community  Traffic  Safety  Programs 
began  to  include  a  variety  of  traffic 
safety  issues  including  pedestrians, 
bicydes,  motorcycles,  speed 
enforcement  and  emergency  medical 
services.  Each  year,  more  programs  are 
merging  as  a  natural  evolution  from 
existing  single  issue  projects. 

In  1S88.  NHTSA  and  the  U.S. 
Conference  of  Mayors  hosted  a  meeting 
for  Community  Traffic  Safety  Program 
Coordinators  from  large  cities.  In 
addition,  NHTSA  extended  participation 
to  programs  in  counties  and  small  cities, 
as  well  as  the  National  Association  of 
Governors'  Highway  Safety 
Representatives.  As  an  outcome  of  that 
meeting,  participants  identified  several 
needs.  Program  coordinators  felt 
fragmented  from  the  rest  of  the  highway 
safety  system  and  identified  a  need  for  a 
formal  communication  networii  to 
provide  for  the  coordinated  exchange  of 
technical  information  among  like 
programs. 

NHTSA  provides  national  leadership 
and  support  to  State  governments  that 
manage  funds  allocated  to  them  by 
Congress,  and  works  with  other  private 
and  public  groups.  NHTSA  administers 
hmjU^er^tat^and  Community 
J>rograms  and  research  and  development 
I  projects  in  order  t^assist  key  groups 
I  with  highway  safet)Kprograms  and 
'  development  projects  in  order  to  assist 
key  groups  with  highway  safety 
programs  and  evaluation.  The  Agency 
has  ten  Regional  Offices  that  approve 
State  Highway  Safety  Plans,  and  a 
central  staff  that  administers  the 
research  and  demonstration  projects.  As 
a  result  of  ioint  efforts  with  the  States 
and  ottier  groups.  Community  Traffic 
Safety  Programs  are  the  state-of-the-art 
in  highway  safety  programs. 

Objectives 

In  FY  1989,  NHTSA  intends  to  award 
one  grant  to  a  national  non-proRt 
organization  to  promote  information 
exchange  among  communities  with 
traffic  safety  programs,  coordinate  the 
exchange  of  information  among  States 
supporting  Community  Traffic  Safety 
Programs,  provide  information 
assistance  to  those  conmiunities 
wanting  to  estabhsh  a  Community 
Traffic  Safety  Program,  disseminate 
evaluations  of  the  impact  of  these 
programs,  share  information  with  other 
national  organizations  to  publicize  the 
Community  Traffic  Safety  Program 
approadi,  and  promote  the  gathering  of 
information  to  identify  emerging  safety 
issues  of  concern  to  communities. 

In  order  to  achieve  these  objectives, 
the  grantee  shall: 
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1.  Establish  a  conununity  traffic  safety 

firogram  information  clearinghouse.  As 
acets  of  this  activity,  the  types  of 
information  needed  by  the  community 
trafTic  safety  program  coordinators  will 
be  identified;  the  traffic  safety  issues  of 
greatest  concern  will  be  determined;  and 
information  addressing  the  identified 
needs  and  issues  will  be  gathered  and 
disseminated  to  communities,  States 
and  interested  national  organizations. 
Such  activities  shall  be  coordinated  with 
the  respective  State  Highway  Safety 
Offices. 

2.  Plan  and  conduct  a  national 
workshop  of  participants  involved  or 
interested  in  the  development, 
administration,  implementation  and 
evaluation  of  Community  Traffic  Safety 
Programs.  The  purpose  of  the  national 
workshop  is  to  share  technical 
information  among  State  Highway 
Safety  Offices,  Community  Traffic 
Safety  Program  Coordinators  and 
NHTSA  representatives.  It  is  anticipated 
that  this  two-day  national  workshop 
will  be  conducted  in  early  November, 
1989,  in  Boston,  Massachusetts. 

3.  Promote  Special  Awareness  events 
through  the  dissemination  of 
information.  Such  events  shall  include 
national  traffic  safety  awareness  weeks, 
such  as,  Drunk  and  Drugged  Driving 
Awareness  Week,  Buckle  Up  American 
Week.  The  promotion  includes 
distribution  of  Idea  Samplers  printed  by 
NHTSA  and  other  appropriate  materials 
to  the  community  traffic  safety 
coordinators  as  well  as  preparing 
appropriate  ariicles  for  publication 
preceding  the  event. 

4.  Encourage  public,  governmental, 
and  organizational  understanding  and 
appreciation  of  the  Community  Traffic 
Safety  Programs  (CTSP)  approach.  As  a 
facet  of  this  activity,  informational 
assistance  will  be  provided  to 
communities  to  facilitate  the 
enhancement  of  the  intergovernmental 
aspect  of  community  traffic  safety 
programs  to  strengthen  the  communities' 
capacity  to  develop  and  sustain  CTSPs. 
In  addition,  informational  resources  and 
assistance  will  be  provided  to  State  and 
local  government  agencies  interested  in 
establishing  CTSPs  as  well  as  other 
national  organizations  interested  in 
publicizing  the  CTSP  approach. 

5.  Assessement  of  collected 
information.  Considering  information 
collected  as  a  result  of  the  other 
activities  identified  above  as  well  as 
internal  organizational  insight,  emerging 
traffic  safety  issues  will  be  identified 
and  potential  solutions  will  be  provided 
to  community  leaders  who  are 
attempting  to  address  identified 
problems.  Based  upon  available 
information  resources,  the  long  range 


effect  of  local  traffic  safety  programs 
which  have  evolved  into  CSTPs  will  be 
analyzed  and  the  Hndlngs  disseminated 
to  the  traffic  safety  "community"  and 
other  interested  national  organizations. 

Period  of  Support 

The  grant  project  described  in  this 
notice  will  be  supported  through  the 
award  of  one  grant  agreement  with  an 
anticipated  project  period  of  eight 
months.  The  application  for  fimding 
assistance  should  address  what  is 
proposed  and  can  be  accomplished 
during  this  period.  The  anticipated 
funding  level  shall  not  exceed  $85,000. 
Federal  funds  should  be  viewed  as  seed 
money  to  assist  the  organization  in  the 
development  of  information  transfer 
regarding  Community  Traffic  Safety 
Programs.  Monies  allocated  for  this 
grant  are  not  intended  to  cover  all  the 
costs  that  will  be  incurred  in  this 
project.  Applicants  should  demonstrate 
a  commitment  of  in-kind  resources  in 
support  of  the  proposed  project 
activities. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  grant  project,  an  organization  must 
be  on  a  non-profit  group  with  a  national 
membership  composed  of  State/local 
chapters  and/or  affiliates  and  a 
demonstrated  organizational  interest 
and  capability  to  support  traffic  safety 
programs. 

Application  Procedure 

Applications  must  be  submitted  from 
the  national  office  level  of  the 
organization,  not  from  State  or  local 
affiliate  levels,  or  individual  members. 
All  applications  submitted  must  include 
a  reference  to  NHTSA  Grant  Project  No. 
DTNH22-89-Z-5203.  Only  complete 
applications  received  on  or  before  luly 
6, 1989,  shall  be  considered. 

Each  applicant  must  submit  one 
original  and  two  copies  of  their 
application  to:  National  Highway  Traffic 
Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Rose  Watson,  400  7th  Street, 
SW.,  Room  5301,  Washington,  DC  20590. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  0MB  Standard  Form  424 
(Rev.  4-88,  including  424A  and  424B). 
Application  for  Federal  Assistance,  with 
the  required  information  filled  in  and  the 
certified  assurances  included. 

2.  Applications  shall  include  a  project 
narrative  statement  which  addresses  the 
following: 

(a)  Identifies  the  proposed 
organizational  approach  for  achieving 
the  objectives  of  the  grant  project. 


(b)  IdentiHes  the  proposed  plan  of 
action  for  conducting  the  activities  of 
the  grant  project,  including  a  schedule  of 
milestones  and  their  target  dates,  and 
assessing  the  project  accomplishments. 

(c)  Identifies  the  anticipated  results 
and  benefits  to  be  derived. 

(d)  Identifies  key  organizational 
personnel  who  will  participate  in  the 
grant  project.  Including  a  description  of 
their  qualifications  and  respective 
organizational  responsibilities,  as  well 
as  the  proposed  role  of  other 
participating  organizations  or 
individuals. 

Evaluation  Criteria  and  Review  Process 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant  is 
an  eligible  recipient  and  to  assure  that 
the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  Evaluation  Committee.  The 
applications  will  be  evaluated  using  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

1.  The  applicant's  demonstrated 
organizational  understanding  and 
awareness  of  the  current  issues 
involving  traffic  safety  and  the  unique 
aspects  of  Community  Traffic  Safety 
Programs  as  evidenced  in  the 
description  of  their  proposed  approach 
and  plan  of  action.  Consideration  will 
be  given  to  the  demonstrated  experience 
and  commitment  of  the  applicant 
organization  to  work  with  other  national 
organizations  that  have  related  missions 
and  that  could  provide  additional 
support  to  Community  Traffic  Safety 
Programs. 

2.  The  technical  merit  of  the  proposed 
grant  project  effori,  including  the 
feasibility  of  the  approach,  plan  of 
action  and  project  assessment,  and 
anticipated  results. 

3.  The  adequacy  of  the  organizational 
resources  for  accomplishing  the 
proposed  grant  project  effort,  including 
the  qualifications  and  experience  of 
proposed  personnel  and  their  proposed 
level  of  effort,  as  well  as  the  proposed 
participation  of  other  organizations  or 
individuals. 

4.  The  "cost /benefit"  potential  of  the 
proposed  grant  project  effort,  including 
consideration  of  contributed 
organizational  resources,  and  other 
proposed  sources  of  financial  support. 

Tenns  and  Conditions  of  the  Award 

1.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  29— 
Department  of  Transportation 


Govermnent-wide  Debarment  and 
Suspension  (Nonprocureraent)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

2.  Performance  Reporting 
Requirements:  (a)  Quarterly  Progress 
Reports  in  a  format  and  w;h<»<fatle  to  be 
determined  after  the  award. 

(b)  A  final  summary  report  which 
describes  the  conduct  of  the  grant 
project  details  the  outcomes,  and 
provides  recommendations. 

3.  During  the  effective  period  of  the 
grant  awarded  as  a  result  of  this  notice, 
the  grant  shall  be  subject  to  the  general 
administrative  requirements  of  OMB 
Circular  A-110  (or  the  "common  rule."  if 
effected  prior  to  award),  the  cost 
principles  of  OMB  Circular  A-122.  and 
the  requirements  of  49  CFR  Part  29. 

Issued  on:  May  31. 1989. 

George  L  Reaglc, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

[FR  Doc.  89-13281  Piled  ^Z-V»,  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-For> 
Profit  OrgawtoeBone  In  Support  of 
intemalkinai  Educattorwl  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  private  sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organization  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  February  9, 1989. 

Private  Sector  mganizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate: 

The  Role  of  the  University  in 
Development 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  a  three-week 
multi-site  program  for  eight  to  ten 
African  higher  education  officials.  The 
program  will  strive  to  expose  the 
delegation  to  the  variety  of  alternatives 
present  in  the  American  higher 
education  system,  and  demonstrate  how 


universibes  work  in  coordination  with 
government  and  private  enterprise  to 
fulfill  specific  national  and  community 
development  needs.  The  project  will 
include  an  introductory  seminar 
familiarizing  the  participants  with  the 
structure  of  American  higiier  education. 
meetings  with  U.S.  government  officials 
to  discuss  tbe  governmental  role  in 
promoting  university-led  development, 
sessions  with  private  sector 
organizations  or  businesses  which  lend 
support  and  guidance  to  American 
universities,  meetings  with  American 
university  officials  to  discuss  issues  to 
mutual  concern  such  as:  the  relationship 
of  the  university  to  business  and  other 
constituencies,  admissions  and  tuition 
practices  with  positive  development 
results,  tailoring  or  curricula  to  meet 
development  needs,  employment  and 
placement  services  for  university 
graduates. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
that  have  potential  for  obtaining  private 
sector  funding  in  addition  to  USIA 
support  Organizations  must  iiave  tbe 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizationa  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  twenty-c»e  days  from  tbe 
date  of  this  notice — to  tbe  address  listed 
below.  The  Office  of  Private  Sector 
Programs  will  then  forward  a  set  of 
materials,  including  proposal  guidelines. 
Please  refer  to  this  specifK  program  by 
name  in  your  letter  of  interest:  Office  of 
Private  Sector  Program,  Bureau  of 
Educational  and  Cultural  Affairs,  (Attn: 
Michael  Ringler)  United  States 
Information  Agency,  301  4th  Street  SW., 
Washington,  DC  20547. 

Dated:  May  26, 1989. 
Robert  Francis  Smith, 
Director.  Office  of  Private  Sector  Pwgrams. 
[FR  Doc  89-13282  Filed  6-2-89:  8:45  am) 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

action:  Notice  of  proposed  temporary, 
emergency  amendments  to  the 


Sentencing  Guidelines  and  official 
commentary.  Request  for  public 
oomnent. 

BUWMAnv:  Pursuant  to  its  emergency 
authority  under  section  21(a)  oi  the 
Sentencing  Act  of  1987,  the  Sentencing 
Commisaian  proposes  for  public 
comment  tbe  amendments  to  tbe 
sentencing  guidelines  and  commentary 
set  forth  below.  The  Commission  invites 
comment  on  these  proposals. 

DATES:  Comments  should  be  received  by 
the  Commission  no  later  than  \vAy  5, 
1989. 

AOOHESS:  Comments  should  be  sent  to: 
United  States  Sentencing  Commission. 
1331  Pennsylvania  Avenue.  NW.,  Suite 
140a  Washington,  DC  20004.  Attention: 
Emergency  Amendments  Comment 

RM  RNmei  MRMMATMN  CONTACT: 
Paul  K.  Martin,  Communications 
Director  for  the  Commission,  telephone: 
(202)  6B2-«80a 

suppLBNDrrARV  mformation:  Section 

21(a)  of  the  Sentencing  .Act  of  1987  (Pub. 
L 100-182,  Dec  7, 1987),  authorizes  the 
U.S.  Sentencing  Commission,  an 
independent  agency  in  the  ludicial 
branch  of  government  to  promulgate 
temporary,  emergency  guidelines  or 
temporarily  amend  existing  guidelines  in 
certain  circumstances,  including  "(2)  the 
creation  of  a  new  offense  or  amendment 
of  an  existing  offense."  Unlike  regular 
amendments  issued  pursuant  to  28 
U.S.C.  994(p),  amendments  promulgated 
by  tbe  Commission  under  this  authority 
are  not  required  to  be  submitted  to 
Congress  for  180  days'  review  prior  to 
their  taking  effect.  However,  Section  21 
emergency  amendments  are  temporary; 
i.e.,  unless  submitted  to  Congress  as 
regular  amendntoits  in  the  next  regular 
amendments  report  they  expire  upon 
the  disposition  of  that  report. 

The  proposed  temporary  amendments 
set  forth  below  pertain  to  two  types  of 
crimiaal  offenses — (1)  Illegal  possession 
and/or  trafficking  in  cocaine  base 
("crack");  and  (2)  distribution  of 
obscene  materials,  in  general,  the 
proposed  amendments  are  designed  to 
implement  provisions  of  the  Anti-Drug 
Abuse  Act  of  1988  fPub.  L  100-^90,  Nov. 
18, 1968).  that  either  amended  the 
statutes  providing  for  these  offenses  or. 
in  the  case  of  obscenity  distribution, 
created  new  offenses  in  that  category.  In 
both  cases,  however,  the  Commission 
proposes  to  go  somewhat  beyond  the 
promulgation  of  temporary  guideline 
corresponding  solely  to  the  offenses 
created  or  amended  by  tbe  Anti-Drug 
Abuse  Act  The  Commission's 
preliminary  view,  as  expressed  by  tbese 
proposed  amendn>ents,  is  that  the 
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statutory  changes  call  for  aooie 
modification  of  existing  sentencing 
guidelines  for  closely  related  offenses  in 
order  to  carry  out  the  overall  intent  of 
Congress  and  to  most  effectively  further 
the  purposes  of  sentencing.  Those 
expressing  comment  may,  if  they  wish, 
address  the  Commission's  authority  vis- 
a-vis section  21  of  the  Sentencing  Act  of 
1967  to  issue  these  proposed 
amendments. 

Comment  is  also  requested  on  the 
following  broader  policy  questions 
associated  with  these  proposals; 

1.  Do  the  proposed  amendments 
appropriately  reflect  Congressional 
intent  regarding  sentencing  for  the 
specific  offenses  created  or  amended  by 
the  Anti-Drug  Abuse  Act  of  1988  and  for 
closely  related  offenses? 

(a)  With  respect  to  cocaine  base,  does 
the  amendment  to  21  U.S.C.  844 
contained  in  section  6371  of  the  Anti- 
Drug  Abuse  Act  of  1988  provide  a  policy 
basis  for  changing  the  cocaine  base 
equivalencies  in  the  Drug  Quantity 
Table  for  Guideline  S  2D1.1,  covering 
cocaine  trafncking  offenses,  in  order  to 
treat  such  offenses  more  severely? 

(b)  With  respect  to  child  pornography 
and  obscenity  offenses,  does  Subtitle  N 
of  the  Anti-Drug  Abuse  Act  of  1988 
(cited  as  the  Child  Protection  and 
Obscenity  Enforcement  Act  of  1988) 
provide  a  policy  basis  for  amending 
Guideline  i  2G3.1  (Importing,  Mailing,  or 
Transporting  Obscene  Matter)  or 
Guideline  |  2C2.2  (Transporting. 
Receiving,  or  Trafficking  in  Material 
Involving  the  Sexual  Exploitation  of  a 
Minor)  or  both  in  the  manner  proposed? 

2.  Do  the  proposed  amendments 
reflect  sound  public  policy  with  respect 
to  sentencing  for  these  offenses? 

Authority:  28  U.S.C.  9e4(a).  lection  21(a)  of 
the  Sentencing  Act  of  1987  (Pub.  L  100-182. 
Dec.  7. 1987). 

WUUaa  W.  WUkins.  |r.. 

Chairman. 

The  proposed  temporary,  emergency 
amendments  to  guidelines  and 
commentary  are  as  follows: 

1.  Amendment:  Section  2D2.1  is 
amended  by  inserting  the  following 
additional  subsection: 

"(b)  Cross  Reference 

(1)  if  the  defendant  is  convicted  under 
21  U.S.C.  844(a)  of  possession  of  (A) 
more  than  5  grams  of  a  mixture  or 
substance  containing  cocaine  base;  (B) 
more  than  3  grams  of  a  mixture  or 
substance  containing  cocaine  base  after 
a  previous  conviction  under  21  U.S.C. 
844(a)  for  possession  of  such  a  mixture 
or  substance  has  become  flnal:  or  (C) 
more  than  1  gram  of  a  mixture  or 
substance  containing  cocaine  base  after 
two  or  more  previous  convictions  under 


21  U.S.C.  844(a)  for  possession  of  such  a 
mixture  or  substance  have  become  Hnal. 
apply  i  2D1.1  (Unlawful  Manufacturing. 
Importing.  Exporting,  or  Trafficking]  as 
if  the  defendant  had  been  convicted  of 
possession  of  a  mixture  or  substance 
containing  cocaine  base  with  intent  to 
distribute.". 

The  Conunentary  to  S  2D2.1  captioned 
"Background"  is  deleted  in  its  entirety 
and  the  following  inserted  in  lieu 
thereof: 

"Background:  Mandatory  minimum 
penalties  for  several  categories  of  cases 
are  set  forth  in  21  U.S.C.  844(a).  When  a 
mandatory  minimum  penalty  exceeds 
the  guideline  range,  the  mandatory 
minimum  becomes  the  guideline 
sentence.  |  5Gl.l(b). 

Subsection  (b)  applies  to  defendants 
subject  to  the  enhanced  penalties 
created  by  Section  6371  of  the  Anti-Drug 
Abuse  Act  of  1988  (i.e..  defendants 
subject  to  the  penalties  for  possession  of 
cocaine  base  set  forth  in  the  third 
sentence  of  21  U.S.C.  844(a),  as 
amended).". 

Reason  for  Amendment  This 
amendment  provides  that  convictions 
for  possession  of  cocaine  base  ("crack") 
subject  to  the  enhanced  penalties 
created  by  Section  6371  of  the  Anti-Drug 
Abuse  Act  of  1988  are  to  be  treated  as  if 
the  conduct  constituted  possession  of 
the  controlled  substance  with  intent  to 
distribute. 

2.  Amendment:  Section  2D2.1(a)(l)  is 
amended  by  deleting  "or  an  analogue  of 
these"  and  inserting  in  lieu  thereof  "an 
analogue  of  the  above,  or  cocaine  base". 

Reason  for  Amendment:  This 
amendment  specifies  the  appropriate 
offense  level  for  possession  of  cocaine 
base  ("crack")  in  cases  not  covered  by 
the  enhanced  penalties  created  by        \ 
section  6371  of  the  Anti-Drug  Abuse  Act 
of  1988. 

3.  Amendment:  The  Drug  Quantity 
Table  in  {  2D1.1,  in  effect  on  May  1, 
1989.  is  amended  by: 

(1)  Deleting  "500  G  Cocaine  Base"  and 
inserting  in  lieu  thereof  "250  G  Cocaine 
Base": 

(2)  Deleting  "150-499  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "75-249.9  G 
Cocaine  Base"; 

(3)  Deleting  "50-149  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "25-74.9  G 
Cocaine  Base"; 

(4)  Deleting  "35^9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "17.5-24.9  G 
Cocaine  Base"; 

(5)  Deleting  "20-34.9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "10-17.4  G 
Cocaine  Base"; 

(6)  Deleting  "5-19  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "2.5-0.9  G 
Cocaine  Base"; 


(7)  Deleting  "4-4.9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "2-2.4  G 
Cocaine  Base": 

(8)  Deleting  "3-3.9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  1.5-1.9  G 
Cocaine  Base"; 

(9)  Deleting  "2-2.9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "1-1.4  G 
Cocaine  Base": 

(10)  Deleting  "1-1.9  G  Cocaine  Base" 
and  inserting  in  lieu  thereof  "500-999 
MG  Cocaine  Base"; 

(11)  Deleting  "500-999  MG  Cocaine 
Base"  and  inserting  in  lieu  thereof  "250- 
499  MG  Cocaine  Base"; 

(12)  Deleting  "250-499  MG  Cocaine 
Base"  and  inserting  in  lieu  thereof  "125- 
249  MG  Cocaine  Base";  and 

(13)  Deleting  "250  MG  Cocaine  Base" 
and  inserting  in  lieu  thereof  "125  MG 
Cocaine  Base". 

The  Drug  Quantity  Table  in  S  2D1.1, 
set  forth  in  the  Commission's  guideline 
amendments  submitted  to  Congress  May 
1, 1989  (proposed  effective  date 
November  1, 1989)  at  amendment  59,  is 
further  amended  by: 

(1)  Deleting  "15  KG  or  more  of 
Cocaine  Base"  and  inserting  in  lieu  . 
thereof  "7.5  KG  or  more  of  Cocaine 
Base"; 

(2)  Deleting  "At  least  5  KG  but  less 
than  15  KG  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  2.5  KG 
but  less  than  7.5  KG  of  Cocaine  Base": 

(3)  Deleting  "At  least  1.5  KG  but  less 
than  5  KG  of  Cocaine  Base"  and 
Inserting  in  lieu  thereof  "At  least  750  G 
but  less  than  1.5  KG  of  Cocaine  Base"; 

(4)  Deleting  "At  least  500  G  but  less 
than  1.5  KG  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  250  G 
but  less  than  750  G  of  Cocaine  Base": 

(5)  Deleting  "At  least  150  G  but  less 
than  500  G  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  75  G 
but  less  than  250  G  of  Cocaine  Base"; 

(6)  Deleting  "At  least  50  G  but  less 
than  150  G  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  25  G 
but  less  than  75  G  of  Cocaine  Base": 

(7)  Deleting  "At  least  35  G  but  less 
than  50  G  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  17.5  G 
but  less  than  25  G  of  Cocaine  Base"; 

(8)  Deleting  "At  least  20  G  but  less 
than  35  G  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  10  G 
but  less  than  17.5  G  of  Cocaine  Base"; 

(9)  Deleting  "At  least  5  G  but  less  than 
20  G  of  Cocaine  Base"  and  inserting  in 
lieu  thereof  "At  least  2.5  G  but  less  than 
10  G  of  Cocaine  Base"; 

(10)  Deleting  "At  least  4  G  but  less 
than  5  G  of  Cocaine  Base"  and  inserting 
in  lieu  thereof  "At  least  2  G  but  less 
than  2.5  G  of  Cocaine  Base"; 


(11)  Deleting  "At  least  3  G  but  less 
than  4  G  of  Cocaine  Base"  and  inserting 
hi  lieu  thereof  "At  least  1.5  G  but  less 
than  2  G  of  Cocaine  Base"; 

(12)  Deleting  "At  least  2  G  but  less 
than  3  G  of  Cocaine  Base"  and  inserting 
in  lieu  thereof  "At  least  1  G  but  less 
than  1.5  G  of  Cocaine  Base";  and 

(13)  Deleting  "At  least  1  G  but  less 
than  2  G  of  Cocaine  Base"  and  inserting 
in  lieu  thereof  "At  least  500  MG  but  less 
than  1  G  of  Cocaine  Base": 

(14)  Deleting  "At  least  500  MG  but 
less  than  1  G  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  250 
MG  but  less  than  500  MG  of  Cocaine 
Base"; 

(15)  Deleting  "At  least  250  MG  but 
less  than  500  MG  of  Cocaine  Base"  and 
inserting  in  lieu  thereof  "At  least  125 
MG  but  less  than  250  MG  of  Cocaine 
Base";  and 

(16)  Deleting  "Less  than  250  MG  of 
Cocaine  Base"  and  inserting  in  lieu 
thereof  "Less  than  125  MG  of  Cocaine 
Base". 

The  Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Drug  Equivalency  Tables"  in 
the  subdivision  captioned  "Cocaine  and 
other  Schedule  I  and  II  stimulants"  by 
deleting  "1  gm  of  Cocaine  Base 
("Crack")  =  100  gm  of  cocaine/20  gm  of 
heroin"  and  inserting  in  lieu  thereof  "1 
gm  of  Cocaine  Base  ("Crack") =200  gm 
of  cocaine/40  gm  of  heroin.". 

Reason  for  Amendment-  TTiis 
amendment  revises  the  ratio  of  cocaine 
base  ("crack")  to  other  controlled 
substances  to  more  appropriately  reflect 
the  seriousness  of  offenses  involving 
this  substance  as  indicated  by  the 
enhanced  penalties  for  possession  of 
cocaine  base  contained  in  Section  6371 
of  the  Anti-Drug  Abuse  Act  of  198a 

Additional  Explanatory  Statement 
The  portion  of  this  amendment  affecting 
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the  Drug  Quantity  Table  in  §  2D1.1  is  set 
forth  in  relation  to  the  guidelines 
currently  in  effect  as  well  as  in  relation 
to  the  amended  guidelines  submitted  to 
the  Congress  on  May  1, 1989,  that  have  a 
proposed  effective  date  of  November  1, 
1989. 

4.  Amendment:  Section  2G3.1  and 
accompanying  commentary  is  deleted  in 
its  entirety  and  the  following  inserted  in 
lieu  thereof: 

"S  2G3.1  Offenses  Involving  Obscene 
Matter 

(a)  Base  Offense  Level: 

(1)  [121[13](14][15](16J.  if  the  offense 
involved  distribution  for  pecuniary  gain; 

(2)  [6][8],  otherwise. 

(b)  Specific  Offense  Characteristics 
((Apply  the  greater):] 

(1)  If  the  base  offense  level  is 
determined  under  subsection  (a)(l}. 
increase  by  the  number  of  levels  from 
the  table  at  {  2Fl.l(b)(l)  corresponding 
to  the  retail  value  of  the  obscene  matter. 

(2)  If  the  base  offense  level  is 
determined  under  subsection  (a)(1),  and 
the  offense  involved  the  defendant 
engaging  in  a  pattern  of  distributing  the 
obscene  matter  to  persons  under 
eighteen  years  of  age,  increase  by  4 
levels. 

(c)  Cross  Reference 

(1)  If  the  offense  involved  the  visual 
depiction  of  a  person  under  eighteen 
years  engaging  in  or  assisting  another 
person  to  engage  in  sexually  explicit 
conduct,  apply  S  2G2^  (Transporting, 
Receiving,  or  Trafficking  in  Material 
Involving  the  Sexual  Exploitation  of  a 
Minor)  as  if  the  offense  had  involved 
transporting,  receiving,  or  trafficking  in 
material  involving  the  sexual 
exploitation  of  a  minor. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1460- 
1463, 1465-1466. 


Application  Note: 

1.  "Distribution',  as  used  in  this 
guideline,  includes  production, 
transportation,  and  possession  with 
intent  to  distribute,  and  shall  l>e  broadly 
construed. 

2.  Subsection  (c)(1)  includes 
circumstances  in  which  a  person  under 
eighteen  years,  or  a  person  pretending  to 
be  under  eighteen  years  of  age,  is 
visually  depicted  engaging  in  or 
assisting  another  to  engage  in  sexually 
explicit  conduct". 

[Section  2G2.2  is  amended  by 
inserting  at  the  end  the  following 
additional  specific  offense 
characteristic: 

"3.  If  the  offense  involved  the 
defendant  engaging  in  a  pattern  of 
distributing  the  material  to  persons 
under  18  years  of  age,  increase  by  4 
levels.".] 

Reason  for  Amendment  This    ■ 
amendment  establishes  a  guideline  to 
cover  two  offenses  created  by  Sections 
7521  and  7526  of  the  Omnibus  Anti-Drug 
Abuse  Act  of  1988.  The  existing 
guideline  at  S  2G3.1  covering  related 
offenses  is  deleted  and  the  offenses 
covered  by  the  existing  guideline  are 
included  in  the  revised  guideline. 

Additional  Explanatory  Statement 
Public  comment  is  sought  as  to  the 
appropriate  base  offense  levels  for  this 
offense  and  whether  proposed  specific 
offense  characteristics  (b)  (1)  and  (2) 
should  be  additive  or  in  the  alternative. 
U  specific  offense  characteristics  (b)  (1) 
and  (2)  are  additive,  a  conforming 
revision  to  §  2G2.2  is  required  for 
consistency. 

[FR  Doc  89-13223  Filed  6-2-a9:  a-45  am) 
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TNt  MClion  of  the  FEDERAL  REQtSTER 
conUunt  nottow  o(  msvHngt  puMMwd 
undw  ttw  "^QowiwfMnt  in  the  GumWo< 
Act'  (Pub.  L  »4<400)  5  U.&&  562l)<«)0). 


COMMOOrrV  PUTUnn  TRAOtNQ 
COMMHIIOW 

TMM  AMD  OATC  11:00  a.m..  Friday.  June 
2.1969. 

flACi:  2033  K  St..  NW..  Washington. 

DC.  Bth  Floor  Hearing  Room. 

STATUS:  Closed 

MArrem  to  b«  consnmmo: 

Surveillance  Matters. 

CONTACT  MNSON  FOII  MOM 

INTOMMATION:  Jean  A.  Webb,  254-6314. 

leu  A.  Wsbb. 

Secretary  (^  the  Commh$ion. 
(PR  Doc.  8»-t3379  Pli«d  0-1-W;  12:37  pm] 
I  OOOt  «SV«1-II 


coMitoomr  nmints  tkadwm 

COMMIIIIOW 

TiMi  AND  OATK IIKM  a.m.,  Friday.  June 

9.1989. 

HACS:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTms  TO  Si  coNsmmeoc 
Surveillance  Matters. 
COWTACrraiSON  TOR  MOM 
intommation:  Jean  A.  Webb,  2S4-6314. 

lean  A.  Webb. 

Secretary  of  the  Commiation. 
|FR  Doc  80-13374  Piled  6-1-88;  12.-37  pm) 
I  COOf  SIS1-01-* 


coMMOorrv  niTunes  TRAoiNO 

COMMISSKM 

TIMI  AND  DATK  11:00  a.m..  Friday.  June 

16.1980. 

fLACt:  2033  K  St..  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTms  TO  M  CONStOCREO: 

Surveillance  Matters. 
CONTACT  MNSON  POM  MORI 
MTomtATlON:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  89-13375  Filed  6-1-6B:  12:37  pm] 

■UMQ  OOM  tssi-et-M 

coMMOorrv  niTums  TRAoiNO 

COMMISSION 

TIMI  AND  DATS:  11:00  a.m..  Friday,  June 
23, 1989. 


rLACe  2033  K  St.  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTIM  TO  M  CONSIDCNED: 

Stuveillance  Matters. 

CONTACT  MRSON  FOR  MORI 

INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  80-13376  Piled  6-1-W:  12:37  pm) 

MUNM  COM  SMt-ei-N 
COMMOOITV  FUTURIS  TRAOINO 


!  AND  DATS:  11:00  a.m..  Friday.  June 
aa  1989. 

nj^CC  2033  K  St.  NW..  Washington. 
DC  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTms  TO  St  CONSIOCRIO: 
Surveillance  Matters. 

CONTACT  PIRSON  FOR  MORI 

INFORMATION:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(PR  Doc.  80-13377  Piled  6-1-80;  12:37  pm] 


CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
at  2:00  p.m.  on  Tuesday,  May  30, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  (1)  Matters  relating  to 
the  possible  closing  of  certain  insured 
banks;  (2)  a  recommendation  regarding 
administrative  enforcement  proceedings 
against  an  insured  bank:  and  (3)  matters 
relating  to  the  Corporation's  assistance 
agreements,  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act.  with 
certain  insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 


and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(cK6).  (c)(8).  (c)(9)(A)(ii).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b  (c)(2). 
(c)(4).  (c)(6).  (c)(8).  (c)(9)(A)(ii).  (c)(9)(B) 
and  (c)(10)). 

Dated:  May  31. 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Faidiiiui. 
Deputy  Executive  Secretary. 
(FR  Doc.  89-13337  Filed  6-1-89: 11:33  am] 

MLUMQ  COOC  •714-«1-H 

LEQAL  SCRVtCCS  CORPORATION 

Committee  on  the  Provision  for  the 
Delivery  of  Legal  Services  Meeting 

TlSM  AND  DATE:  The  meeting  will  take 
place  on  Monday.  June  12. 1989.  from 
9HX)  a.m.  until  5:00  p.m.  and  continue  on 
Tuesday.  June  13. 1989.  from  10:30  a.m. 
until  12.-00  p.m. 

FLACS:  Hyatt  Regency  Woodfield  Hotel. 
Regency  Ballroom,  1800  E.  Golf  Road. 
Schaumburg.  Illinois  60173. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
— Marcfa  24. 1988 

3.  Consideration  of  the  Competitive  Award 

System  of  LSC  GranU 

Discussion  and  Public  Comment 
follow  each  item. 

COSITACT  PERSON  FOR  MORE 
information:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  issued:  June  1, 1989. 
Maureen  R.  Bozell, 

Corporation  Secretary. 

(FR  Doc.  89-13423  Filed  6r1-89;  3:28  p.m.] 

MUJNO  COOC  7060-01-M 

1 

LEGAL  SERVICES  CORPO^IION 

Board  of  Directors  Meeting 

TIME  AND  date:  The  Board  of  Directors 
meeting  will  be  held  on  June  13. 1989.  An 
Executive  Session  will  be  held  from 
12:00  p.m.  until  1:30  p.m.  The  open 
portion  of  the  meeting  will  commence  at 
1:30  p.m.  or  immediately  following  the 
previous  meeting  and  continue  until  3:30 
p.m.  or  until  all  ofRcial  business  is 
completed. 

place:  The  Hyatt  Regency  Woodfield. 
Regency  Balhx)om.  1800  E.  Golf  Road. 
Schaumburg.  Illinois  60173. 
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STATUS  OF  meetinq:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation,  and 
investigatory  matters  under  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b  (c)  (2),  (7).  (9),  (B).  and  (10)] 
and  45  CFR  1622.5  (a),  (e).  (f).  (g).  and 
(h)). 
MATTERS  TO  BE  CONSIDERED: 

Executive  Session  (closed) 

1.  Personnel  and  Personal  Matters 

2.  Litigation  and  Investigation  Matters 
Board  of  Directors  (open) 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—April  14, 1989 

3.  Report  from  the  Committee  on  the 

Provision  for  the  Delivery  of  Legal 
Services 

Discussion  and  Public  Comment 
follow  each  item. 

CONTACT  PERSON  FOR  MORE 
information:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  issued:  )une  1, 1989. 
Maureen  R.  BozeU. 
Corporation  Secretary. 
(FR  Doc.  89-13424  Filed  6-1-89:  3:28  p.m.] 
MUlNa  COOC  70S0-«t-M 


LEGAL  SERVICES  CORPORATION 

Task  Force  on  Client  Board  Member 
Training  Meeting 

TIME  AND  date:  The  Task  Force  on 
Client  Board  Member  Training  will  meet 
on  Tuesday.  June  13, 1989,  from  9K)0  a.m. 
until  10:30  a.m. 

PLACE:  The  Hyatt  Regency  Woodfield 
Hotel,  Regency  Ballroom,  1800  E.  Golf 
Road,  Schaumburg,  Illinois  60173. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Public  Comment  on  Client  Issues. 

CONTACT  PERSON  FOR  MORE 

information:  Maureen  R.  Bozell, 
Executive  Office,  (202)  863-1839. 

Date  issued:  June  1, 1989. 
Maureen  R.  BozeU, 
Corporation  Secretary. 
[FR  Doc.  89-13425  Filed  6-1-69;  3:28  p.m.] 
BIUINQ  COOe  70S0-01-M 

THE  UNITED  STATES  INSTITUTE  OF  PEACE 
DATE:  Thursday,  June  8, 1989. 
TIME:  Thursday  9:15  a.m.  5:30  p.m. 
place:  The  United  States  Institute  of 
Peace,  1550  M  Street  NW..  ground  floor 
(conference  room). 


STATUS:  Open  session — Thursday  9:15 
a.m.  to  5:30  p.m.  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5.  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act 
Pub.  L  (98-525). 

AGENDA  TENTATIVE):  Meeting  of  the 
Board  of  Directors  convened. 
Chairman's  Report.  President's  Report. 
Committee  Reports.  Consideration  of  the 
Minutes  of  the  Thirty-second  meeting  of 
the  Board.  Consideration  of  grant 
Application  matters. 

CONTACT  Ms.  Olympia  Diniak. 
Telephone  (202)  457-1700. 

Date:  May  31. 1989. 

Betnice ).  Carney. 

Administrative  Officer,  The  United  States 
Institute  of  Peace. 

[FR  Doc  89-13347  Filed  6-1-89;  11:36  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previouaiy 
poblished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  th»  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  approprtate 
document  categories  etstwtwrt  in  tw 
issue. 


INTERSTATE  COMMERCE 
COMMISSION 

(FInanee  Docfcal  Na  S14M1 

KansM  City  SouttMm  RaMway  C04 
Acquisition  and  Oparatlon  of  Tracfcaga 
RIglrts  Examption— Arkansas  Cantral 
Railway  Ca 

Correction 

In  notice  document  89-12646  beginning 
on  page  22817  in  the  issue  of  Friday, 
May  28, 1989.  in  the  heading,  the  finance 
docket  number  should  read  as  set  forth 
above. 

MLUNQCOM  1MS-014 


Fedwal  Ragistor 
VoL  54.  No.  106 
Monday,  June  5,  1989 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 

(COOtS^U] 

RIN2115-A023 

Implamantation  of  ttia  Short 
Protaction  Act  of  1988 

Correction 

In  rule  document  89-12396  beginning 
on  page  22546  in  the  issue  of 
Wednesday,  May  24, 1969,  make  the 
following  corrections: 

1.  On  page  22546.  in  the  3rd  column, 
under//.  Regulatory  Approach,  In  the 
first  paragraph,  in  the  15th  line, 
"hearings"  should  read  "headings". 

2.  On  page  22547,  in  the  1st  column,  in 
the  Ist  paragraph,  in  the  20th  line,  "in" 
should  read  "is". 


S1S1.1009    (Corrected] 

3.  On  page  22549,  in  the  first  column, 
in  9  151.1009(b).  in  the  second  line. 
"5  151.104"  should  read  "§  151.1024  *. 

MLUNOCOOC  tMS41-0 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Ore  570.  Ises-Aev..  Supp.  No.  14) 

Surety  Companies  Acceptat>ie  on 
Federal  Bonds:  Termination  of 
Authority  AEGON  Reinsurance 
ComfMny  of  America 

Correction 

In  notice  document  89-11646 
appearing  on  page  21158  in  the  issue  of 
Tuesday.  May  16. 1989.  make  the 
following  correction: 

In  the  second  column,  in  the  second 
paragraph  of  the  document,  in  the  third 
line  "25033"  should  read  "25053". 


Monday 
June  5,  1989 


y 


Part  11 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

Permit  Required  Confined  Spaces;  Notice 
of  Proposed  Rulemaking 
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DEPARTMENT  OF  LABOR 

Oecuf»atlonal  Safety  and  HMlth 
Admlnlatratten 

29  CFR  Part  1910 
CDocket  No.  8-019] 
mN  121t-AA51 

Partntt  Required  ConfbMd  SfMcea 

Aonicv:  Occupational  Safety  and 
Health  Administration  (OSHA).  U.S. 
Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 


:  OSHA  proposes  to  establish 
safety  requirements,  including  a  permit 
system,  for  entry  into  those  confined 
spaces  which  OSHA  has  identified  as 
posing  special  dangers  for  entrants  due 
to  their  configuration  or  other  features. 
The  proposed  standard  provides  a 
comprehensive  regiilatory  framework 
within  which  the  employer  can  more 
effectively  apply  the  existing  29  CFR 
Part  1910  standards  to  protect 
employees  who  work  in  such  confined 
spaces.  The  proposed  standard 
introduces  the  term  "permit  required 
confined  space"  to  cover  the  particular 
confined  spaces  which  are  to  be 
regulated. 

Few  OSHA  standards  address 
confined  space  hazards  in  general 
industry,  and  these  provide  only  limited 
protection.  OSHA  has  determined, 
based  on  its  review  of  the  Agency's 
fatality  and  injury  data,  enforcement 
experience  and  other  information,  that 
the  existing  standards  do  not  adequately 
protect  workers  in  confined  spaces  from 
atmospheric,  mechanical  and  other 
hazards.  The  Agency  has  further 
determined  that  the  ongoing  need  for 
monitoring,  testing  and  communication 
at  workplaces  which  contain  entry 
permit  confined  spaces  can  be  satisfied 
only  through  the  implementation  of  a 
comprehensive  confined  space  entry 
program.  OSHA  anticipates  that 
compliance  with  the  provisions  of  this 
proposed  standard  would  effectively 
protect  from  injury  and  death  employees 
who  work  in  permit  required  confined 
spaces. 

DATit:  Written  comments,  objections 
and  requests  for  a  hearing  on  the 
proposal  must  be  postmarked  by  August 
4,1989. 

AOOMISS:  All  written  submissions 
should  be  sent,  in  quadruplicate,  to  the 
Docket  Office,  Docket  No.  S-019.  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration,' 
Room  N2634,  Washington.  DC  20210. 

ran  nMTNiii  inpommation  comtact: 
Mr.  James  F  Foster.  U.S.  Department  of 


Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs.  Room  N3647, 
Washington,  DC  20210,  (202)  523-8151. 
SUPKIMINTAIIV  mromiATioM: 

I.  Background 

There  are  confined  spaces  in  many 
U.S.  industrial  workplaces.  OSHA  is 
concerned  that  many  of  these  confined 
spaces,  which  for  the  purposes  of  this 
rulemaking  OSHA  considers  to  be 
permit  required  confined  spaces  (permit 
spaces],  pose  unique  problems  due  to 
their  contents  and/or  configuration. 
Some  permit  spaces,  for  example,  pose 
entrapment  hazards  for  entrants,  while 
others  restrict  air  circulation  so  that 
hazardous  atmospheres  may  accumulate 
quickly.  Confinement  itself  can  increase 
the  risk  of  injury  or  death  by  making 
employees  work  closer  to  hazards  than 
they  would  otherwise.  Accident 
investigators  and  OSHA  compliance 
personnel  have  long  recognized  and 
directed  employer  and  employee 
attention  to  the  special  dangers  of 
permit  space  work. 

The  hazards  encountered  in  permit 
spaces,  such  as  exposure  to  electrical 
shock  and  contact  with  chemicals  and 
machinery,  are  also  encountered 
elsewhere  in  the  workplace  and  are.  in 
general,  addressed  by  existing  OSHA 
standards.  OSHA's  review  of 
investigation  reports  covering  confined 
space  fatahties  (Exs.  10  through  13  and 
16).  however,  indicates  that  many 
employers  do  not  seem  to  appreciate 
either  that  these  hazards  are 
exacerbated  by  conditions  of  confined 
space  work,  or  that  the  current  OSHA 
standards  apply  to  hazards  wherever 
they  are  found,  including  confined  . 
spaces.  This  proposed  standard  will 
help  correct  these  problems  by  clearly 
stating  employer  responsibilities  when 
employees  are  to  work  inside  confined 
spaces. 

OSHA  has  reviewed  state  safety  and 
health  regulations  and  has  found  that 
most  of  the  states  do  not  have  standards 
which  cover  permit  spaces.  The  Agency 
has  further  determined  that  those  states 
which  have  addressed  permit  spaces  in 
general,  have,  like  OSHA,  neither 
adequately  identified  the  potential 
hazards  nor  required  the  precautions  or 
procedures  necessary  to  protect 
entrants.  The  state  regulations  reviewed 
also  differ  regarding  the  percentage  of  a 
substances's  lower  fiammable  limit 
(LFL)  at  which  entry  into  a  potentially 
fiammable  atmosphere  would  be  barred. 
For  example.  New  Jersey,  California  and 
Kentucky  set  their  limits  at  14  percent, 
20  percent  and  24  percent,  respectively. 
Florida,  in  turn,  simply  requires  that 
"*  *  *  the  atmosphere  shall  be  tested 


first  to  determine  that  it  is  not  explosive 
or  flammable."  As  noted  in  proposed 
paragraph  (b).  OSHA  has  determined, 
based  on  NFPA  guidelines,  that 
employees  should  be  forbidden  to  enter 
a  permit  space  when  the  atmosphere 
contains  10  percent  or  more  of  the  LFL 
for  a  flammable  gas,  vapor  or  mist. 
Therefore,  OSHA  has  determined  that 
federal  regulatory  action  is  necessary  to 
protect  employees  from  permit  space 
hazards. 

On  July  24, 1975,  OSHA  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR),  "Standard  for 
Work  in  Confined  Spaces,"  to  obtain 
data  and  information  to  develop  a 
confined  spaces  standard  (40  FR  30980). 
This  ANPR  sought  comments  on  14 
issues,  including  problems  with  existing 
regulations,  confined  space  injuries  or 
deaths,  and  control  of  hazards. 

The  respondents  agreed  that  confined 
spaces  posed  significant  hazards  for 
workers,  and  that  the  existing  OSHA 
standards  addressed  the  problems 
inadequately.  The  commenters  generally 
recommended  that  OSHA  issue  a 
standard  which  specifically  addressed 
confined  space  hazards.  Some 
commenters  suggested  that  OSHA  issue 
a  comprehensive  standard  which  would 
regulate  work  in  all  confined  spaces. 
Other  commenters  stated  that  confined 
space  operations  which  were  found  not 
to  pose  hazards  should  be  excluded 
from  the  scope  of  a  confined  space 
standard. 

Many  commenters  stated  that  OSHA 
should  very  specifically  define  the  term 
"confined  space,"  so  that  the  range  of 
conditions  confronted  would  be  defined. 
Commenters  suggested  a  wide  range  of 
definitions. 

Several  commenters  suggested  that 
OSHA  base  any  proposed  rule  on  the 
draft  American  National  Standards 
Institute  (ANSI)  standard  "Safety 
Requirements  for  Working  in  Tanks  and 
Other  Confined  Spaces,"  which  was 
then  under  consideration  by  the  ANSI 
Z117.1  Committee  and  was  subsequently 
adopted  as  an  ANSI  Standard  in  1977. 

OSHA  notes  that  ANSI  Z117.1-1977 
was  withdrawn  in  May  1988,  because 
the  Z117  Committee  had  not  completed 
action  to  renew  or  revise  the  standard 
within  the  period  allotted  for  such 
action.  OSHA  believes  that  the  ANSI 
standard  provides  useful  guidance  for 
the  protection  of  employees  from  permit 
space  hazards.  Therefore,  the  Agency 
has  based  parts  of  its  proposed  rule  on 
ANSI  Z117.1-1977. 

Citing  both  "the  complexity  of  the 
issues  and  the  period  of  time  since  the 
previous  Advance  Notice,"  OSHA 
issued  another  ANPR,  "Entry  and  Work 
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in  Confined  Spaces"  (44  FR  60334).  on 
October  19. 1979.  The  24  questions 
raised  in  the  1979  ANPR  were  similar  to, 
but  more  detailed  than  the  14  issues 
raised  in  die  1975  ANHt  The  1979 
ANPR  again  requested  suggestions  for  a 
definition  of  "confined  space."  as  well 
as  information  regarding  the  appropriate 
procedures  for  addressing  confined 
space  hazards,  and  the  cost  of  those 
procedures.  OSHA  received  68 
comments  in  response  to  the  1979  ANPR. 
These  comments  were  similar  to  those 
received  in  response  to  the  1975  ANPR. 
However,  they  provided  a  broader  base 
of  infonnatian  on  which  to  support  a 
staiyjard  for  confined  spaces. 

The  comments  focused  on  the  choice 
between  a  performance-oriented  and  a 
specification-oriented  standard.  Most 
commenters  suggested  diat  O^IA 
develop  a  performance-oriented 
standard  similar  to  OSHA's  "fire 
protection  standard"  (29  CFR  Part  1910, 
Subparts  E.  H,  and  L).  which  was  then 
being  revised  and  which  was 
subsequendy  published  as  a  final  rule 
on  September  12, 1980  (45  FR  60704). 
Also,  many  commenters  suggested  that 
defining  the  hazards  confronted  in 
confined  spaces  was  more  important 
than  defining  the  term  "confined  space." 

On  March  25. 198a  OSHA  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (Construction  ANPR)  "Entry 
and  Work  in  Confined  Spaces  "  (45  FR 
19266).  to  obtain  information  which 
could  be  used  "to  revise  its  existii^ 
standards  in  order  to  effectively  cover 
hazards  connected  with  these  (confined 
space)  activities  in  construction."  The 
Agency  stated  its  belief  that  "the 
hazards  of  work  in  confined  spaces  are 
also  significant  in  the  construction 
industry."  The  Construction  ANPR  , 
posed  31  questions,  similar  to  those 
presented  in  the  1979  General  Industry 
ANPR,  regarding  the  appropriate 
precautions  and  procedures  for 
controlling  confined  space  hazards 
which  construction  workers  may 
confront.  The  Agency  received  75 
comments,  most  of  which  related  to 
general  industry  concerns.  OSHA  has 
not  proceeded  with  rulemaking  for  the 
construction  industry  and  has  not 
included  construction  within  the  scope 
of  the  proposed  rule.  The  Agency  has, 
however,  asked,  in  Issue  6  of  this 
proposal,  for  comments  and  information 
related  to  the  adequacy  of  the  existing 
Part  1926  regulatory  language. 

On  April  4. 198a  OSHA  scheduled 
public  meetings  (45  FR  22978)  where 
interested  parties  could  make  oral 
presentations  regarding  confined  space 
hazards.  Those  meetings  were  held 
during  May  1980  in  Houston.  Texas; 


Denver.  Colorado:  and  Washington.  DC 
There  were  approximately  30 
participants  at  these  meetings. 

In  the  course  of  drafting  this  proposal. 
OSHA  has  studied  the  ccmfined  space 
regulations  generated  by  states  and 
other  countries  (see  References  2.  3,  7. 8. 
17  and  18);  the  1979  NIOSH  criteria 
document  (see  Reference  9):  the  ANSI 
Z117.1-1977  standard  (see  Reference  5); 
and  the  guidelines  of  other  organizati<His 
(see  References  1, 4. 6,  and  14).  While 
the  Agency  has  gained  some  valuable 
insights  &t)m  the  documents  reviewed. 
OSHA  believes  that  a  number  of  them 
are  focused  too  narrowly  on 
atmospheric  hazards.  As  a  result, 
mechanical  and  physical  hazards  have 
received  insufficient  attention. 

OSHA  notes  that  NIOSH  has  focused 
a  substantial  effort  on  investigating 
permit  space  incidents  and  on 
developing  guidelines  for  safe  work  in 
permit  spaces.  In  particular,  NIOSH 
produced  a  Criteria  Document  for 
confined  space  woiii  in  1979,  an  "Alert" 
in  1966.  a  "Guide  to  Safety  in  Confined 
Spaces"  in  1987  and  a  number  of 
incident  reports  up  through  1987.  The 
proposed  rule  is  based,  in  part,  on  the 
materials  generated  by  NIOSH. 

NIOSH.  in  its  1979  Criteria  Document, 
raised  a  number  of  access  and 
ventilation  considerations,  noted  the 
seriousness  of  mechanical  hazards,  and 
accounted  for  different  levels  of  risk  and 
the  need  to  modify  work  procedures  by 
distinguishing  three  "classes"  of 
confined  spaces. 

In  January  1986.  NIOSH,  in  furtfier 
recognition  that  confined  spaces 
continued  to  pose  serious  hazards, 
issued  a  "Request  for  Assistance  in 
Preventing  Occupational  Fatalities  in 
Confined  Spaces"  (see  Referfence  16), 
which  described  16  confined  space 
fatalities.  The  "Alert"  also 
recommended  that  employers  increase 
their  efforts  to  recognize  and  evaluate 
hazards,  end  to  take  necessary 
precautions  for  work  in  or  rescue  from 
confined  spaces.  Fourteen  of  the  16 
victims  included  in  the  NIOSH  report 
died  of  asphyxiation  due  to  atmospheric 
hazards. 

The  materials  upon  which  OSHA  has 
relied  in  drafting  this  Notice  of  Proposed 
Rulemaking,  including  accident  reports, 
existing  regulatory  language,  responses 
to  die  1975  and  1979  ANPRs.  transcripts 
of  the  1980  public  meetings  and  the 
sources  listed  in  the  "References" 
section  below,  are  available  for  review 
and  copying  in  the  OSHA  Docket  Office. 

n.  Agency  ActioB 

OSHA  has  determined,  based  on 
consideration  of  the  factors  discussed 
above,  that  a  comprehensive,  federal 


standard  for  protection  of  employees 
who  work  in  permit  spaces  is  necessary. 
In  this  section  of  the  proposal,  OSHA 
describes  the  hazards  which  confront 
permit  space  workers,  incidents 
involving  those  hazards  and  the 
chronology  of  OSHA's  efforts  to  develop 
a  proposed  rule.  In  this  way,  the  Agency 
seeks  to  underscore  the  need  for 
comprehensive  regulation  of  permit 
spaces,  and  to  document  the 
significance  of  the  risks  to  which 
employees  working  in  permit  spaces  are 
exposed. 

A.  Hazards 

OSHA  has  determined,  based  on  its 
review  of  accident  data,  that 
asphyxiation  is  the  leading  cause  of 
death  in  confined  spaces,  and  that 
atmospheric  hazards  cause  most 
confined  space  asphyxiation  fatalities. 
However,  atmospheric  hazards  are  not 
the  only  causes  of  asphyxiation 
fatalities  in  confined  spaces.  For 
example,  employees  working  in  water 
towers  and  bulk  material  hoppers  have 
slipped  or  fallen  into  narrow,  tapering, 
discharge  pipes  where  death  resulted 
from  asphyxiation  by  constriction  of  the 
torso. 

In  addition,  OSHA  has  determined 
that  there  have  been  confined  space 
injuries  and  fatalities  which  did  not 
involve  asphyxiation.  The  Agency  has. 
for  example,  documented  confined 
space  incidents  in  which  victims  were 
burned,  ground-up  by  auger  type 
conveyers,  or  crushed  by  rotating  or 
moving  parts  inside  mixers.  OSHA 
observes  that,  in  those  cases,  the  victims 
were  unable  either  to  avoid  the  hazards, 
or  to  escape  from  the  work  area  because 
the  configuration  of  the  space  restricted 
them  to  the  danger  zone.  Failure  to  lock 
out  power  to  equipment  inside  the  space 
was  also  a  factor  in  those  accidents. 
OSHA  has  addressed  some  faihires  to 
lock  out  power  to  equipment  in  its 
proposed  rule  The  Control  of  Hazardous 
Energy  Sources  (Lockout /Tagout) 
pubhshed  April  29. 1988  (53  FR  15496). 

OSHA  proposes  to  use  the  term 
"permit  required  confined  space"  when 
referring  to  those  spaces  where  serious 
hazards  such  as  atmospheric  or 
mechanical  hazards  are  or  may  be 
present.  The  selection  of  this  term 
reflects  OSHA's  determination  that 
employers  must  implement 
comprehensive  permit  programs  in  order 
to  authorize  employee  entry  where 
confined  spaces  contain  or  could 
contain  serious  hazards.  Under  the 
permit  program,  employers  would  first 
identify  their  entry  permit  spaces: 
restrict  access  so  that  only  authorized 
personnel  may  enter  control  the 
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hasardsinthoMspacMthroo^   •  ■' 
engineering  or  work  practices;  and  test, 
monitor  or  inspect  the  entry  permit 
•paces  to  ensure  that  the  hazards 
remain  under  control.  OSHA  believes 
that  compliance  with  the  proposed 
requirements  will  protect  employees 
from  the  risk  of  death  and  injury  due  to 
confined  space  hazards. 

1.  Incident  Data  and  Confined  Space 
Hazards  Analysis 

The  1979  NIOSH  Criteria  document 
"Working  in  Confined  Spaces" 
(Reference  9).  cites  a  study  by  the  Safety 
Sciences  Division  of  WSA.  Inc..  San 
Diego.  California,  which  was  titled 
"Search  of  Fatality  and  Injury  Records 
for  Cases  Related  to  Confined  Spaces" 
(Reference  17).  The  Safety  Sciences 
study  reviewed  approximately  20,000 
reports  covering  industrial  accidents 
nationally  in  1974-1977.  Even  with  this 
limited  sample,  276  confined  space 
accidents  which  resulted  in  234  deaths 
and  193  injuries  were  identified  for  the 
period  1974-1977.  Safety  Sciences 
conducted  its  study  to  determine  if 
regulatory  action  was  needed  to  control 
confined  space  hazards,  not  to  identify 
the  exact  causes  of  death  and  injury. 
OSHA.  in  turn,  has  been  unable  to 
connect  the  234  fatalities  and  193 
injuries  to  specific  industry  segments  or 
work  activities. 

More  recently,  OSHA  examined  its 
records  of  accident  investigations  for 
fatal  confined  space  incidents.  In 
particular,  OSHA  sought  to  identify  the 
specific  hazards  and  work  activities 
involved.  OSHA  determined  during  this 
review  that,  where  multiple  deaths 
occurred,  the  majority  of  the  victims  in 
each  event  died  while  trying  to  rescue 
the  original  entrant  from  a  confined 
space.  This  determination  is  consistent 
with  the  finding  by  NIOSH  in  its  1986 
"Alert"  (Reference  16)  that  "rescuers" 
accounted  for  more  than  60  percent  of 
confined  space  fatalities.  This  evidence 
indicates  that  untrained  or  poorly 
trained  rescuers  constitute  an  especially 
important  "group  at  risk."  This  group 
would  be  protected  from  permit  space 
hazards  under  the  terms  of  the  proposed 
rule. 

OSHA  has  also  gathered  incident  data 
from  a  number  of  other  sources,  such  as 
the  Fatal  Accidents  Circumstances  and 
Epidemiology  (FACE)  reports  produced 
by  NIOSH,  and  reports  produced  by  the 
states.  That  information  has  been  very 
useful  to  OSHA.  even  though  in  some 
cases  there  was  not  enough  detail  for 
OSHA  to  evaluate  the  circumstances  of 
the  incidents.  OSHA  requests  that 
commenters  submit  information. on 
permit  space  incidents  in  order  to 


further  document  the  hazards  to  which 
employees  have  been  exposed. 

The  OSHA-investigated  cases  which 
OSHA  analysed  to  determine  the  cause 
of  death  in  confined  spaces  have  been 
compHed  in  four  reports  prepared  by 
OSHA's  Office  of  Statistical  Studies  and 
Analyses.  These  are:  "Selected 
Occupational  Fatalities  Related  to  Fire 
and/or  Explosion  in  Confined  Woric 
Spaces  as  Found  in  Reports  of  OSHA 
Fatality/Catastrophe  Investigations" 
(April  1962)  (Reference  10);  "Selected 
Ofxupational  Fatalities  Related  to 
Lockout/Tagout  Problems  as  Found  in 
Reports  of  OSHA  Fatality/Catastrophe 
Investigadons"  (August  1962)  (Reference 
11);  "Selected  Occupational  Fatalities 
Related  to  Grain  Handling  as  Found  in 
Reports  of  OSHA  Fatality/Catastrophe 
Investigations"  (January  1963) 
(Reference  12);  and  "Selected 
Occupational  Fatalities  Related  to  Toxic 
and  Asphyxiating  Atmospheres  in 
Confined  Work  Spaces  As  Found  in 
Reports  of  OSHA  Fatality/Catastrophe 
Investigations"  (July  1985)  (Reference 
15). 

These  four  reports  focused  on 
fatalities  because  OSHA  found  that  the 
reporting  of  injuries  from  permit  space 
incidents  was  frequently  incomplete. 
OSHA  observes  that  injuries  are  most 
likely  to  be  reported  when  they  occur  as 
part  of  an  incident  where  fatalities 
occur.  The  Agency  anticipates  that  this 
rulemaking  will  lead  to  improved  data 
collection  regarding  injuries  because 
employers  and  employees  are  being 
clearly  alerted  to  OSHA's  concern  about 
permit  space  hazards. 

OSHA  has  analyzed  the  studies  to 
determine  the  underlying  causes  of  the 
conditions  which  existed  when  confined 
space  related  accidents  occurred.  From 
this  information,  OSHA  developed 
proposed  measures  which  would  have 
prevented  most  of  the  accidents  in  the 
studies,  and  used  those  measures  as  the 
basis  of  its  proposed  standard.  OSHA 
notes  that  many  of  the  reports  did  not 
fully  document  the  circumstances  of  the 
accidents  covered.  The  Agency  has 
determined,  however,- that  the  available 
accident  data,  despite  its  limitations, 
provides  the  necessary  basis  for 
characterizing  permit  space  hazards  and 
for  proposing  protective  measures. 
OSHA  will  continue  to  collect  accident 
data  in  the  course  of  this  rulemaking. 
The  Agency  requests  that  commenters, 
especially  the  states  and  other 
governmental  entities,  submit  accident 
data. 

OSHA  has  determined  that  a  variety 
of  confined  space  hazards  have  caused 
death  and  injury.  The  Agency  notes  that 
some  of  the  incidents  used  as  examples 


in  this  proposal  date  from  several  years 
ago.  In  general,  OSHA  has  documented 
those  hazards  with  summaries  which  the 
Agency  feels  characterize  the  problems 
confronted  by  employees  who  enter 
permit  spaces.  OSHA  has  determined, 
based  on  its  review  of  information  in  the 
record  and  on  its  enforcement 
experience,  that  confined  space  workers 
confront  significant  risks  of  death, 
injury,  or  impairment  of  health  or 
functional  capacity. 

Atmospheric  Hazards.  OSHA's 
review  of  accident  data  indicates  that 
most  confined  space  deaths  and  injuries 
are  caused  by  atmospheric  hazards. 
OSHA  has  classified  those  hazards  Into 
three  categories:  toxic;  asphyxiating; . 
and  fiammable  or  explosive 
atmospheres,  in  order  to  account  for 
their  (lingering  effects. 

Some  chemical  substances  present 
multiple  atmospheric  hazards, 
depending  on  their  concentration. 
Methane,  for  example,  is  an  odorless 
substance  that  is  non-toxic  and  is 
harmless  at  some  concentrations. 
Methane,  however,  can  displace  all  or 
part  of  the  atmosphere  in  a  confined 
space.  With  only  10  percent 
displacement,  methane  produces  an 
atmosphere  which,  while  adequate  for 
respiration,  can  explode  violently.  With 
90  percent  displacement  methane  will 
not  bum  or  explode,  but  it  will 
asphyxiate  an  unprotected  worker  in 
about  five  minutes. 

OSHA  is  concerned  that  employees 
may  be  exposed  to  atmospheric  hazards 
because  the  employer  has  not  properly 
evaluated  the  work  operations. 
Problems  could  arise,  for  example, 
where  an  employer  has  not  selected  the 
necessary  atmospheric  test  instruments 
or  has  not  ensured  their  proper  use. 
Problems  have  arisen  because  most  of 
the  instruments  used  to  test  the 
flammability  of  a  permit  space 
atmosphere  do  not  identify  specific 
gases  or  vapors,  nor  do  they  identify 
oxygen  deficient  atmospheres. 

For  example,  some  test  instnunents 
would  indicate  the  absence  of  an 
explosion  hazard  simply  because  the 
atmosphere  did  not  contain  sufficient 
oxygen  for  combustion,  but  would  not 
indicate  that  the  oxygen  deficiency  also 
posed  an  asphyxiation  risk.  On  the  other 
hand,  a  test  performed  only  to  determine 
the  oxygen  level  might  indicate  that 
conditions  are  acceptable  for  entry 
without  respiratory  protection,  despite 
the  presence  of  10  percent  methane,  an 
explosive  level,  in  the  atmosphere. 
Therefore,  OSHA  proposes  to  require 
that  employers  test  and  monitor  their 
entry  spaces  with  instruments  which 
will  detect  hazardous  atmospheres. 
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OSHA  presents  the  following  examples 
regarding  atmospheric  hazards  to 
illustrate  bow  a  relatively 
uncomplicated  series  of  events  can  lead 
to  workplace  deaths  and  injuries.  In 
each  case,  OSHA  believes  that  death 
and  injury  would  have  been  prevented  if 
the  procedures  and  safeguards  required 
in  this  proposed  rule  had  been  used. 
OSHA  notes  that  the  hazards 
confronted  could  only  have  been 
controlled  effectively  through  the  use  of 
mechanical  ventilation.  OSHA 
recognizes  that  many  confined  space 
workplaces  present  situations  which  are 
more  complex  than  those  described 
below. 

^.  Fatalities  in  asphyxiating 
atmospheres.  In  its  analysis  of  these 
confined  space  incidents,  OSHA  uses 
the  term  "asphyxiating  atmosphere" 
when  referring  to  an  atmosphere  which 
contains  less  than  19.5  percent  oxygen 
because  that  is  not  enough  oxygen  to 
supply  an  entrant's  respiratory  needs 
when  performing  physical  work.  These 
atmospheres  need  to  contain  no  toxic 
materials — such  toxic  atmospheres  are 
discussed  later.  For  example,  the  oxygen 
in  a  space  may  have  been  absorbed  by 
materials,  such  as  activated  charcoal,  or 
consumed  by  a  chemical  reaction,  such 
as  the  rusting  of  a  vessel  or  container.  In 
another  situation,  the  original 
atmosphere  may  intentionally  have  been 
wholly  or  partly  inerted  using  such 
gases  as  helium,  nitrogen,  methane, 
argon,  or  carbon  dioxide.  Victims  often 
are  unaware  of  their  predicament  until 
they  are  incapable  of  saving  themselves 
or  even  calling  for  help. 

Example  #J.  A  worker  in  Oklahoma 
prepared  to  enter  a  molasses  tank.  The 
atmosphere  had  not  been  tested  and  no 
respirators,  retrieval  lines  or  harnesses 
were  provided.  Following  a  longstanding 
practice  at  the  company  involved, 
employees  removed  the  tank  lid  and 
allowed  the  tank  to  "ventilate  naturally" 
for  several  hours  before  entering.  No 
testing  of  the  tank's  atmosphere  was 
undertaken.  The  first  entrant  reported 
feeling  ill  as  soon  as  he  entered,  and 
collapsed  almost  immediately.  Two 
"standby"  workers,  required  by  the 
plant's  "procedure,"  entered  to  rescue 
him.  Each  of  them  collapsed  afier  saying 
they  felt  dizzy.  All  three  employees  died. 

Example  #2.  During  the  same  year 
three  workers  died  in  a  molasses  tank  at 
a  Kansas  feed  mill  in  circumstances 
almost  identical  to  example  #1.  OSHA 
has  determined  that  these  fatalities 
occurred  because  the  oxygen  level  in 
each  tank  was  too  low  to  support  life. 

Example  #3.  In  Oklahoma,  a  three- 
man  work  crew  ruptured  a  water  line 
while  boring  through  a  street  to  prepare 
the  way  for  extended  water  service.  The. 
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workers  were  instructed  to  close  off 
three  valves  in  order  to  cut  off  water 
fiow  to  the  damaged  pipe.  The  workmen 
had  no  personal  protective  equipment  or 
training  for  confined  space  entry.  They 
were  aware  of  a  company  policy  which 
required  atmospheric  testing  before 
entry,  but  they  decided  that  shutting  off 
the  water  was  more  important.  They  had 
no  trouble  with  the  first  valve  pit. 
However,  the  employee  who  entered  the 
second  pit  which  had  not  been  opened 
in  three  years,  soon  called  for  help.  The 
crew  leader  entered  the  pit  to  assist  the 
initial  entrant  but  was  overcome.  The 
third  crewman  realized  that  entering  the 
pit  was  unsafe  and  went  for  help. 
Firemen  equipped  with  self-contained 
breathing  apparatus  were  on  the  scene 
within  a  few  minutes.  They  entered  the 
second  valve  pit  discharged  oxygen 
from  cylinders  to  increase  the  oxygen 
level  and  retrieved  the  victims.  Both 
victims  died  shortly  afterward, 
asphyxiated  due  to  oxygen  deprivation. 
The  accident  report  noted  that  the 
oxygen  level  at  a  valve  pit  two  miles 
downstream  from  the  scene  of  the 
accident  was  only  three  percent 

The  entry  permit  program 
(§  1910.146(c))  required  by  the  proposed 
standard  is  a  systems  approach  which 
would  have  prevented  all  eight  of  the 
deaths  in  these  three  examples. 

The  proposal  requires,  prior  to  actual 
entry,  that  the  person  authorizing  or  in 
charge  of  entry  determine  that  the 
atmosphere  in  the  space  is  safe.  This 
would  include  determining  that  the 
atmosphere  is  not  oxygen  deficient 
(§  1910.146(g)(1)). 

Such  determinations  prior  to  entry 
would  have  shown  that  the  "natural 
ventilation"  had  not  made  the  tank  safe 
for  entry,  and  the  person  in  charge 
would  not  have  allowed  entry 
(§  1910.146  (c)(2)  and  (g)(l)(ii))  untU  the 
atmosphere  was  made  safe. 

Had  there  been  the  need  for  a  rescue 
at  a  later  time,  the  rescuers  would  have 
been  notified  in  advance  of  the  hazards 
and  been  available  to  perform  rescue 
(i  1910.146(h)).  The  attendants 
themselves  would  have  been  trained  not 
to  enter  the  tank  to  p>erform  rescue 
(S  1910.146(f)(3]).  The  entrants  would 
have  been  ordered  to  evacuate  as  soon 
as  they  complained  about  feeling 
"dizzy"  (§  1910.146{f)(2){ii))  and  exit 
would  likely  have  been  completed 
before  anyone  even  lost  consciousness. 

b.  Fatalities  in  toxic  atmospheres.  The 
term  "toxic  atmospheres"  refers  to 
atmospheres  containing  gases,  vapors  or 
fumes  known  to  have  poisonous 
physiological  effects.  The  toxic  effect  is 
independent  of  the  oxygen 
concentration,  which  may  in  fact  be 
greater  than  20  percent.  The  most 


commonly  encountered  toxic  gases  are 
carbon  monoxide  and  hydrogen  sulfide. 

Some  toxic  atmospheres  may  have 
severe  harmful  effects  which  may  not 
manifest  until  years  after  exposure, 
while  others  may  kill  quickly.  Some  can 
produce  both  immediate  and  delayed 
effects.  For  example,  while  carbon 
disulfide  at  low  concentrations  may 
exhibit  no  immediate  sign  of  exposure,  it 
can  cause  permanent  and  cumulative 
brain  damage  as  a  result  of  repeated 
"harmless"  exposures.  At  higher 
concentrations,  it  can  kill  quickly. 

Example  #i.  A  foreman  and  a  worker 
entered  an  unventilated  sewer  in 
Arizona  to  refuel  a  gasoline-powered 
pump.  The  sewer  atmosphere  was  not 
tested,  and  the  employer  provided  no 
procedures  or  equipment  for  rescue.  The 
worker  was  overcome  by  carbon 
monoxide  and  died.  The  foreman 
managed  to  escape  from  the  sewer  and 
call  the  fire  department  for  help.  A 
"passerby"  tried  to  rescue  the  worker, 
and  was  also  fatally  overcome.  Thirty 
firefighters  and  eight  co-woricers  were 
treated  for  carbon  monoxide  poisoning 
resulting  from  this  single  incident. 

Example  #2.  An  employee  (also  in 
Arizona)  entered  a  solvent  storage  tank 
to  remove  toluene  residues.  The  tank 
was  20  feet  tall  and  10  feet  in  diameter. 
The  employer  had  rented  a  self- 
contained  breathing  apparatus  (SCBA) 
for  this  entry  and  showed  the  employee 
how  to  use  it  but  again  the  tank 
atmosphere  had  not  been  tested,  nor 
had  any  provisions  for  rescue  been 
made.  The  employee  was  provided  with 
a  length  of  rope  for  his  descent  into  the 
tank.  The  employee  could  not  fit  through 
the  tank's  opening  while  wearing  the 
SCBA,  so  the  employer  decided  that  the 
SCBA  would  be  lowered  to  him,  using 
the  same  rope,  after  the  employee 
reached  the  bottom  of  the  tank.  Afier 
entry,  the  employer  lowered  the  SCBA, 
but  the  worker  collapsed  before  he 
could  put  it  on.  A  call  for  help  was  sent 
to  the  city  fire  department. 

Because  of  the  small  opening,  the 
firemen  who  responded  to  the  rescue 
call  could  also  not  enter  the  tank  while 
wearing  SCBA.  They  decided  that  only 
by  cutting  open  the  tank  could  they 
possibly  rescue  the  victim.  Despite  the 
precautions  taken  by  the  firemen  during 
the  cutting  of  the  tarik,  the  toluene  vapor 
in  the  tank  ignited.  The  explosion  killed 
one  fireman  and  injured  16  others.  It 
was  later  determined  that  the  entrant 
was  already  dead  due  to  the  toxic 
effects  of  toluene  and  lack  of  oxygen 
before  the  explosion  occurred. 

Both  of  these  incidents  occurred 
because  the  hazard  was  not  fully 
appreciated  by  entrants  and  would-be 
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rescuers.  Mid  proper  pfoceoBres  were 
not  foHo«w«d.  The  pennii  program 
(t  1910.140(c))  and  the  permit  sjrstem 
(i  19iai4e(d))  would  have  prevented 
the  deaths  and  injuries  dted  in  these 
twoexanplet. 

In  the  f^t  example,  if  the  woticer's 
employer  had  niade  appropriate  reacoe 
provisions  1 1  I9iai40(c)t^).  the  worker 
coukl  have  been  rescued  by  the 
foreman.  The  worker's  tniuhes  would 
most  likely  have  been  limited  to 
abrasions  from  being  dragged  tbrou^ 
the  sewer  line.  Again,  hazard  control 
and  verification  of  safe  conditions  as 
required  by  ihis  standard  (1 19iai46 
(c)(2)  and  (gHtMii))  would  have 
prevented  the  unsafe  entry  in  the  first 
place. 

In  the  second  example,  the  standard 
would  require  the  employer  to  identify 
all  of  the  serious  hazards  prior  to  entry 
(S  isnai46(c)(l))  and  train  his 
employees  in  proper  entry  procedures 
({  1910.146(6)).  By  so  doing,  the  unsafe 
entry  would  not  have  been  authorized 
(1 19iai46(g)(t)).  Alsa  if  appropriate 
rescue  provisions  had  been  made 
(i  1910.146(c)(8)).  the  worker  could  have 
been  rescued  without  help  by  the  fire 
department. 

c.  Fatalities  due  to  flammable  or 
explosive  atmospheres.  OSHA  defines 
the  term  "flammable  or  explosive 
atmosphere"  as  an  atmosphere  which 
poses  a  hazard  because  flammable 
gases,  vapors  or  dusts  are  present  at  a 
concentration  greater  than  lOpercent  of 
their  lower  flammable  limit.  This  last 
subcategory  of  hazardous  atmospheres 
includes  atmospheres  containing  gases 
Bitch  as  methane  or  acetylene;  vapors  of 
solvents  or  fuels  such  as  carbon 
disulfide,  gasoline,  kerosine  or  toluene; 
or  dusts  of  combustible  materials. 

Example  »1.  Workers  at  a  refinery  in 
Puerto  Rico  were  deaning  a  large 
storage  tank.  Since  it  had  last  been 
cleened.  the  tank  had  been  used  at 
various  times  to  store  gasoHne.  gas  oil, 
and  Hght  and  heavy  crude  oils.  The 
employer  expected  that  the  tank  would 
contain  restdues  from  these  liquids. 

The  procedures,  tools,  and  all  other 
equipment  to  be  used  for  entry  were 
prescribed  by  an  entry  permit  prepared 
by  the  parent  company,  not  by  the 
rermery.  Under  the  terms  of  the  entry 
permit,  workers  were  required  to  use 
air-suppiying  respirators,  lifelines, 
explosion-proof  lighting,  and  were  also 
required  to  test  the  atmosphere  for 
flammable  conditions  before  and  during 
entry.  I-Iowever,  no  one  at  the  refinery 
had  been  made  accountable  for 
compliance  with  the  permit. 

Employee  accounts  indicate  that  the 
refinery  management  had  originally 
followed  permit  procedures,  but  that 


permit  requirements  were  generaRjr 
ignored  the  day  of  the  biddent.  For 
example,  even  though  it  was  known  that 
the  work  could  generate  a  flammable 
atnioaphera  and  that  only  exploeion- 
proof  lighting  was  allowed  wriiere  a 
flammable  atmosphere  could  exist,  only 
two  of  the  twehfe  lamps  illuminating  the 
inside  of  the  tank  were  exploeion-proof; 
no  lifelines  were  available;  and  no 
atmoepheric  monitoring  was  done. 

Fhre  employees  were  in  the  tank  when 
it  exploded  and  bemed  briefly.  The 
workers  outside  the  tank  were  unable  to 
help  them.  The  fire  burned  out  in  }nst 
seconds,  but  by  then  four  of  the  workers 
were  dead.  The  fifth  entrant  died  of 
massive  respiratory  injuries  several 
days  later. 

Compliance  with  the  proposed 
standard  would  have  prevented  this 
incident  The  hazard  was  not  controlled 
(1 19iai46(c)(2)).  Prescribed  equipment 
was  not  used,  inappropriate  equipment 
was  used  and  proper  entry  procedures 
were  not  followed  (|  19iai46(gKlXii))- 
Atmoepheric  testing  and  monitoring 
were  not  performed  (1 19iai46  (g)(lKH) 
and  (g)(l)(iii))-  There  was  no  clear  chain 
of  command  or  respoDsibiUty  (9  19iai46 
(c).  (d)  and  (gHl))-  The  refinery 
persormel  were  not  adequately  trained 
({  19iai46(cK6))  and  supervised  in  the 
appropriate  enby  procedures 
(8  1910.146(g)). 

Pdtalitiet  from  enguffment. 
"Engulfment"  refers  to  situations  where 
a  confined  space  entrant  Is  trapped  or 
enveloped,  usually  by  dry  bulk 
materials.  The  engulfed  entrant  is  in 
danger  of  asphyxiation,  either  through 
filling  of  the  victim's  respiratory  system 
as  the  engulfing  material  is  inhaled,  or 
through  compression  of  the  torso  by  the 
engulfing  material,  in  some  cases,  the 
engulfing  materials  may  be  so  hot  or 
cofToeive  that  die  victims  sustahi  fatal 
chemical  or  thermal  bums,  but  are  never 
buried  below  a  point  at  which  they  can 
breathe. 

Example  #7.  A  group  of  employees  of 
a  Nebraska  sawmill  entered  a  40  foot 
high  storage  lank,  thought  to  be  nearly 
full  of  sawdust.  Entry  was  made  throu^ 
a  small  opening  near  the  top.  One  of 
these  workers  suddenly  disappeared.  He 
had  fallen  into  an  air  pocket  in  the 
sawdust.  Rescue  operations  began 
immediately,  but  the  worker  died  of 
asphyxiation  by  the  time  his  body  was 
recovered. 

Two  years  earlier,  diis  same  employee 
had  narrowly  escaped  death  in  a  similar 
incident  only  because  his  foreman  had 
seen  him  sinking  into  the  sawdust  and 
managed  to  grab  his  hand  and  poll  him 
out. 

OSHA's  report  on  the  fatal  incident 
quotes  the  sawmill's  report  of  its  own 


investigation  of  the  earlier,  non-fatal 
incident,  which  conduded  that  the 
company  "decided  for  bin  workers  to 
use  a  safety  rope  *  *  *.**Theofrfy 
"rope"  on  hand  at  the  time  of  the  fatal 
incident  was  a  cord  formed  by  knotted- 
together  pieces  of  rotted  sash  cord.  The 
employees  did  not  use  this  rope  because 
they  recognized  that  it  was  useless  and 
also,  in  the  words  of  the  employees, 
"because  it  was  too  much  trouble." 
Example  #21  A  truck  driver  was 
draining  sawdust  from  a  22-foot  high  bin 
in  Pennsylvania  when  he  noticed  £at 
the  flow  had  prematurely  slowed  to  a 
trickle,  indicating  that  the  sawdust  had 
probably  stuck  to  the  walls  of  the  bin. 
Following  the  usual  practice,  he  took  a 
pipe,  climbed  to  the  top  of  the  bin  and 
climbed  inside  to  knock  the  sawdust 
loose.  The  owner  of  the  bin  and  the 
entrant  had  previously  discussed  (he 
hazards  involved  in  entering  the  bin. 
While  no  formal  procedures  hdd  been 
set,  the  owner  had  provided  a  safety  line 
for  use  when  entering  the  bin.  The 
entrant  did  not  use  the  safety  line  on 
this  occasion.  As  he  was  banging  the 
walls,  the  sawdust  beneath  him  gave 
way  and  he  was  engulfed  in  sawdust 
About  two  hours  later,  the  owner 
noticed  that  the  man  was  missing  and 
checked  the  biiL  The  victim's  body  was 
discovered  and  removed.  It  was 
determined  that  the  entrant  had  died  of 
asphyxiation. 

In  the  first  example  the  employer  did 
not  appredate  how  severe  the  hazard 
was.  As  a  result  his  employees  did  not 
know  there  was  a  serious  hazard,  what 
the  hazard  was,  nor  how  to  protect 
themselves  from  it  Compliance  with  the 
proposed  standard  would  have 
prevented  this  incident  because  the 
employer  would  have  ensured  that  the 
proper  procedures  and  equipment  were 
used  [i  1910.146(c))  before  allowing 
entry  (§  1910.146(gUl)>- 

In  the  second  example,  if  the 
employer  bad  followed  the  entry  permit 
program  and  the  permit  system  required 
by  the  proposed  standard  (i  1910.146(c) 
and  (d)).  the  need  to  dislodge  the 
bridged  sawdust  from  outside  the  tank, 
and  the  need  to  make  appropriate 
proviston  for  rescue  would  have  been 
recognized. 

Fatalities  due  to  mechanical  hazards. 
OSHA  has  determined  that  accidents 
have  resulted  in  confined  spaces  when 
employers  failed  to  isolate  equipment 
from  sources  of  mechanical  or  electrical 
energy.  In  each  case  reviewed,  death 
resulted  from  mechanKal  force  iniury, 
such  as  the  crushing  of  the  victim. 
OSHA  has  determined  from  its  review 
of  acddents  involving  mechanical 
hazards  that  the  correct  preventive   . 
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action  is  to  secure  the  machinery  or 
equipment  so  that  it  will  not  be 
inadvertently  activated  while  employees 
are  in  the  confined  space.  This 
procedure  is  commonly  called  "lockout." 

Example.  A  woriunan  entered  the  bag 
house  in  the  dust  collection  system  of  an 
Ohio  basic-oxygen  steelmaking  furnace 
to  check  the  condition  of  the  bags.  He 
stepped  onto  the  dust  conveyer,  which 
was  not  supposed  to  be  operating  at  the 
time,  and  was  caught  in  the  machinery. 
The  employee  died  before  rescuers 
could  remove  him  from  the  auger  pipe 
conveyer. 

As  required  by  the  standard,  the 
hazards  would  have  been  identified 
(9  1910.146(c)(1))  and  entry  could  not 
J  have  been  authorized  (99  1910.148  (d) 
•  and  (g)(1))  until  both  the  conveyor  had 
been  locked  out  and  the  environmental 
conditions  were  acceptable  for  entry. 

Fatalities  among  untrained  rescuers. 
As  noted  above,  OSHA  has  determined 
that  a  high  percentage  of  confined  space 
accident  victims  have  been  untrained 
rescuers.  Indeed,  in  some  cases  the 
unsuccessful  rescuers  die,  while  the 
initial  entrant  recovers.  The  likelihood 
that  good  intentions  and  poor 
preparation  will  lead  to  tragedy  has  led 
the  Agency  to  establish  criteria  for 
rescue  which  would  protect  co-workers 
or  volunteers  trom  accidental  injury  or 
death.  The  following  summaries 
illustrate  how  would-be  rescuers  have 
created  problems  for  themselves  and  for 
the  initial  victims  they  sought  to  rescue. 

Example  #7.  A  Connecticut  fuel 
company  owner  sent  an  employee  into  a 
large  underground  vault  The  vault's 
only  means  of  access  and  ventilation 
was  sti^ight  down  through  six  feet  of  30- 
inch  steel  culvert  pipe.  The  employer 
reportedly  told  police  that  "he  heard  a 
clunk"  soon  after  his  employee 
descended  into  the  vault.  Concerned 
because  he  had  lost  contact  with  this 
employee,  he  sent  in  a  second  employee. 
This  rescuer  collapsed  at  the  foot  of  the 
ladder.  The  employer  then  directed  a 
third  employee  to  go  in  and  help  the 
others,  llie  second  rescuer  collapsed 
before  he  got  to  the  bottom  of  the 
ladder,  with  one  leg  caught  between  two 
ladder  rungs.  This  hung  the  employee 
upside-down,  interfering  with  rescue 
eflorts  by  the  firemen  who  were 
summoned  to  the  scene. 

Both  "rescuers"  were  pronounced 
dead  at  the  scene.  The  initial  entrant 
died  two  days  later  from  massive  brain 
damage  caused  by  prolonged  oxygen 
deprivation. 

OSHA  subsequentiy  learned  fit)m 
police  department  records  that  about  six 
years  earlier,  two  employees  were 
overcome  by  lack  of  oxygen  in  a  similar 
vault  operated  by  the  same  employer.  In 


that  case,  the  entrants  were  rescued 
without  loss  of  life.  Unfortunately,  the 
employer  had  not  taken  advantage  of 
the  close  call  warning  by  implementing 
procedures  which  would  have  prevented 
subsequent  incidents. 

Because  the  proposed  standard 
embodies  a  systems  safety  approach, 
trained  rescuers  would  have  been 
available  and  would  have  been 
equipped  with  proper  respiratory 
protection  (99  1910.146  (c)(8).  (d)(2)(Vi) 
and  (h)(1)).  In  addition,  the  proposed 
standard  requires  verification  that  the 
vault  atmosphere  is  safe  prior  to  entry 
(9  1910.146{g)(l)(ii)). 

Example  *2.  An  employee  of  a  septic 
tank  cleaning  company  in  Georgia 
entered  a  waste  tank  at  a  chicken 
hatchery  to  remove  sludge.  Three  other 
employees  were  on  hand  during  the  job. 
None  of  the  four  had  training  or 
equipment  for  dealing  with  confined 
space  hazards.  There  was  no 
atmospheric  testing  of  the  space.  The 
septic  tank  clean-out  procedure  had 
been  used  for  five  years  without  mishap, 
so  it  is  unlikely  that  the  employees 
expected  to  face  an  uncontrolled  hazard. 
Unfortunately,  unknown  to  the 
contractor,  the  chicken  hatchery  had 
just  changed  its  chlorine  compounds 
used  for  cleaning  the  hatchery,  creating 
a  hazard  from  exposure  to  chlorine  gas. 
The  first  entrant  was  overcome  by  toxic 
gases  almost  as  soon  as  he  entered  the 
tank.  Two  of  his  co-workers  tried  to 
rescue  him,  but  were  themselves 
overcome.  The  fourth  worker  ran  for 
help,  then  returned  to  the  tank  and 
attempted  rescue.  He,  too,  was 
overcome.  Firemen  wearing  protective 
gear  and  self-contained  breathing 
apparatus  retiieved  the  victims.  The 
initial  entrant  and  the  first  two  would-be 
rescuers  died  fivm  chlorine  exposure. 
The  fourth  employee  sustained 
permanent  severe  brain  damage. 

The  firm  that  hired  the  septic  tank 
cleaning  company  had  a  written 
confined  space  entry  program  which 
specified  atmospheric  testing, 
ventilation,  special  equipment  and 
training  for  any  of  its  own  employees 
who  would  enter  these  spaces.  Induded 
in  the  firm's  program  was  a  total  ban  on 
confined  space  entry  by  its  own 
employees. 

"The  septic  tank  cleaning  firm  had  no 
program.  The  proposed  standard  could 
have  prevented  this  incident  by 
requiring  the  employer  to  inform  the 
contractor  of  the  confined  space  hazards 
(9  1910.146(c)(10)).  In  addition,  the 
proposed  standard  makes  it  dear  that 
the  contractor,  like  any  other  employer 
whose  employees  may  be  exposed  to 
confined  space  hazards,  must  implement 


a  confined  space  entry  program 
(9  1910.146(c)). 

B.  Need  for  Proposed  Standard 

Based  on  its  investigations  and 
studies  of  confined  space  incidents,  its 
review  of  the  published  literature,  and 
its  accumulated  knowledge  of  confined 
space  hazards.  OSHA  has  determined 
that  employees  who  are  required  to 
work  in  confined  spaces  face  a 
significant  risk  of  injury  or  death. 

The  Agency  believes  that  many 
employers  have  not  adequately 
protected  their  employees  from  confined 
space  hazards,  despite  warnings  and 
accidents  they  may  have  experienced, 
and  that  employee  protection  will  not 
improve  su^icienUy  in  the  absence  of 
comprehensive  OSHA  regulation.  As 
discussed  in  Section  VI  of  the  Preamble, 
below,  there  is  a  sizable  worker 
population  exposed  to  permit  space 
hazards,  and  a  significant  annual  injury 
and  death  toll.  Therefore.  OSHA  has 
decided  to  initiate  rulemaking  by  issuing 
this  proposed  standard,  whid^  includes 
provisions  for  procedures,  training  and 
safeguards  to  minimize  the  potential  for 
confined  space  injuries  and  deaths.  The 
Agency  invites  comments  and 
information  regarding  confined  space 
hazards,  injuries  and  accidents. 

OSHA  believes  that  only  through  the 
implementation  of  comprehensive  entry 
permit  programs  will  employees  receive 
the  necessary  protection  from  permit 
space  hazards.  The  Agency  anticipates 
that  compliance  with  the  proposed 
standard  will  compel  employers  to  think 
through  and  implement  entry 
precautions  and  procedures  which 
ensure  that  any  entry  to  a  permit  space 
can  be  performed  safely.  Furthermore, 
OSHA  believes  that  the  implementation 
of  an  entry  permit  program  which 
includes  written  procedures  will  enable 
employers  and  employees  to  review 
their  entry  procedures  critically  so  that 
unsafe  practices  can  be  recognized  and 
corrected  before  an  incident  occurs. 
Also,  if  an  incident  does  occur,  the 
permit  and  written  procedures  will 
provide  management  with  appropriate 
tools  for  rescuing  entrants  and  for 
determining  both  what  caused  the 
inddent  and  how  to  prevent  a 
recurrence. 

On  August  1, 1963,  OSHA  began 
distributing  a  first  draft  of  this  proposed 
standard  to  all  the  parties  who  had 
submitted  comments  in  response  to 
either  of  the  ANPR's  or  who  had 
testified  at  the  public  meetings,  as  well 
as  to  the  OSHA  Regional  Offices,  the 
State  Plan  States,  and  parties  who 
requested  a  copy  of  the  1983  draft  The 
1983  draft  was  extensively  revised 
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based  on  commenU  from  the  more  than 
120  reviewers  and,  on  February  1, 1964. 
OSHA  began  distributing  a  second  draft 
to  interested  partiea.  requesting 
comments  and  suggestions.  These 
responses  were  also  considered  in  the 
preparation  of  this  proposed  standard. 

In  summary,  OSHA  has  obtained  a 
wide  range  of  inputs  from  Interested 
parties  for  developing  this  proposal  and 
its  appendices.  OSHA  believes  that 
employees  who  work  in  entry  permit 
conHned  spaces  face  significant  risks 
from  safety  and  health  hazards,  and  that 
this  proposal  is  required  to  better 
control  or  eliminate  these  hazards. 
OSHA  believes  stron^y  that  compliance 
with  these  proposed  requirements  would 
greatly  redooe  the  number  of  deadis  or 
injanes  in  per  nit  required  confined 
spaces. 

m.  Issues 

In  drafting  this  stawlanL  OSHA  has 
identified  several  areas  of  concern 
which  af»  not  pteaently  addresaed  in 
this  proposed  sUmdard.  but  which  nerit 
additional  oonsMeratiaa.  In  additioa. 
there  are  several  sriijecls  covered  by 
Uw  standard  for  tvfalch  t)SHA  requests 
more  infiormatioo  to  develop  a  more 
complete  roleaiaking  record.  Therefore. 
OSHA  has  developed  the  fbUowii« 
Issues  for  which  it  requests  comments. 

Please  support  your  commants  with 
infbtmatloQ  identifying  iodustriea. 
spaces,  and  the  nature  of  the  work 
requiring  entry  into  these  spaces  and 
any  available  accident  data. 

1.  In  this  proposed  rule.  OSHA  has 
established  training  requirements  for 
entrants,  attendants,  and  also  for  those 
persons  to  whom  the  employer  would 
delegate  authority  to  be  in  charge  of  an 
entry  or  to  autfaorixs  entty(iaa}.  OSHA 
has  not  specified  or  suggested  the 
experience  or  training  necessary  for  the 
individual  who  would  initially  evaluate 
spaces.  Identify  their  hazards,  and 
formulate  the  requirements  (including 
means  of  isolation  to  be  used, 
accepteble  environmental  conditions, 
types  of  enviroiunental  testing  and 
frequency  of  testing]  and  the  procedures 
that  must  be  used  for  safe  entry  into 
those  spaces  Identified  as  permit  spaces. 
Likewise,  OSHA  has  not  specified  what 
experience  or  training  wodid  be 
necessary  to  qualify  a  person  to  perform 
pre-entry  testing  and  verification  of 
permit  conditions  that  would  allow 
entry  (o  commence. 

Should  OSHA  set  experience, 
proriciency,  or  other  criteria  to  qualify 
individuals  who  are  expected  to  initially 
evaluate  spaces  and  develop 
appropriate  entry  procedures?  If  so. 
what  should  these  criteria  be?  Should 
persons  with  the  training  and 


experience  equivalent  of  a  certified 
safety  professional,  a  registered 
profiesslonal  safety  en^neer.  an 
industrial  hygienist.  or  a  marine  chemist 
qualify?  What  should  small  employers 
do  that  do  not  have  such  professionala? 
Should  OSHA  specify  experience  and 
training  requirements  for  persona  who 
perforai  the  pre-entry  tests  and  monitor 
conditions  during  entry?  If  so.  what 
would  persons  performing  these  tests 
need  to  know  and  understand?  Is  it 
essential  that  they  know  fieU 
calibration  procedures,  and  should  they 
be  trained  to  interpret  the  results  of  the 
testing? 

2.  OSHA  based  the  proposed  standard 
on  its  analysis  of  hundreds  of  confined 
space  fatattty  incidents.  Most  of  these 
are  in  tfie  public  record.  The  proposed 
nde  takes  a  performance  oriented 
"systems"  approach,  and  for  this  reason 
contains  reifcmdancies  to  protect 
confined  space  workers. 

Based  on  the  redundancies  of  the 
"systems'*  approach.  OSHA  estimates 
the  proposal  to  be  80  percent  to  90 
percent  effective  in  reducing  fatalities, 
assunring  compliance  with  these 
requirements.  Is  the  assumption  of  80 
percent  to  90  percent  effectiveness 
valid?  Should  it  be  higher  or  lowerf  ff  so. 
why  should  the  estimated  level  of 
effsctivenesa  be  changed?  Does  the 
proposal  contain  enoo^  safegnante  for 
permit  space  entrants,  or  are  there 
redundancias  whidi  shoidd  be 
eliminated?  If  so,  which  requirements 
are  considered  redundant  and  why? 
Please  sappoit  your  consnents  widi 
injury  taformatioB  or  other  relevant 
documentetion. 

3.  OSHA  has  proposed  a  definition  for 
"permit  required  confined  space" 
(permit  space)  (|  19iai400>Nl(9)  <" 
order  to  stete  dearly  the  aiteria  by 
which  empkiyers  nutst  evaluate  tMr 
woiicplaces  to  determine  if  they  contain 
permit  spaces,  b  the  definition  dear? 
Are  there  drcumstances  urhere  die 
application  of  the  prtyoaed  d^mtion 
would  either  include  vrork  areas  that 
should  be  excluded,  or  aatdude  work 
areas  that  should  be  included  within  the 
scope  of  this  proposal?  OSHA  reqtieats 
Input  on  the  adequacy  of  the  propoeed 
d^inition.  inriiiding  suggestions, 
accompanied  by  supporting  information, 
for  additional  or  alternative  definitional 
language.  (Please  also  see  issue  17.) 

4. 09iA  is  aware  from  sources  such 
as  its  Fatalify  and  Catastrophe  Reports 
that  a  significant  number  of  deatlia  and 
in|uries  occur  in  spaces  which  the 
Agency  proposes  to  regulate  as  permit 
required  confined  spaces.  "Minor 
iniuries."  often  called  "near  misses"  in 
the  confined  space  context  are  usually 
not  reported  or  otherwise  available  to 


OSHA.  (These  "events"  generally 
involve  entrants  recognizing  their  unsafe 
situatioo  while  they  are  still  capable  of 
imassisted  escape,  or  can  escape  with 
hdp  from  others.  Often  they  recover 
without  hospitelization  or  seeking 
medical  attention.) 

b)  order  to  assist  the  Agency  In 
estimating  the  benefits  of  implementing 
this  proposal,  OSHA  requests  that 
information  and  available 
documentation  on  all  confined  space 
incidents  be  submitted,  induding  those 
inddents  with  non-fatal  and 
noncatastrophic  consequences.  Please 
identify  the  space  involved  and  the 
industry  of  tyjpe  of  workplace  in  which  it 
is  located. 

5.  OSHA  proposes  (S  1910.146(d)(3)). 
to  require  that,  unless  the  person  who 
authorizes  the  entry  assumes  dired 
charge  of  the  entry  for  its  duration, 
empk>yen  prepare  a  permit  which 
specifies  the  place,  tiioe.  purpose, 
personnel  assigned  fw  the  entry  and 
ensure  that  the  signature,  together  urith 
the  legibly  marked  name,  cd  the 
authorizing  person  is  placed  on  the 
permit. 

Is  it  appropriate  for  employers  to 
supervise  entry  operations  in  hen  of 
putting  this  additiooal  information  on  a 
permit?  Would  the  combination  (rf  a 
permit  tvhidi  satisfies  proposed 
paragraph  (dM2)  and  the  employers 
direct  sup«-vision  provide  adequate 
employee  protectioo?  How  useful  would 
it  be  to  allow  such  an  approach?  To 
what  extent  would  allowing  an 
employer  to  supervise  entry  tnstecKl  of 
issuing  a  more  complefe  permit  be  cost- 
^ective?  OSHA  requests  that 
commenten  submit  information  on  any 
projected  cost  savings,  any  workplace 
experience  which  would  indicate  the 
extent  to  which  the  proposed  provision 
'  would  be  appropriate,  and  examples  of 
procedures  and  permits  which  have 
been  used. 

e.  OSHA  proposes  (§  1910.146(11) 
certain  duties  for  an  individual  who 
would  serve  as  an  attendant  outside  a 
permit  required  confined  space.  Siiould 
OSHA  add  a  requirement  that  such 
individuals  perform  no  other  work  when 
they  are  working  as  attendants?  Should 
activities  directly  related  to  the  entry, 
such  as  passing  tools  or  other  materials 
to  entrants  be  allowed  to  be  perfonned 
by  attendants?  How  much  attention,  if 
any.  should  an  attendant  be  permitted  to 
spare  for  other  activities?  In  its  cost 
analysis,  OSHA  has  assumed  employers 
would  use  Less  experienced  (and  thus 
lower  paid)  worliers  as  attendants.  Is 
this  realistic?  Please  support  your 
conunente  with  information  on 
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experiences  of  attendants  who  have  or 
have  not  been  assigned  other  duties. 

7.  The  proposed  standard  emphasizes 
that  both  equipment  and  procedures  are 
necessary  to  protect  employees  from 
atmospheric  hazards.  What  additional 
provisions  or  revisions  would  be 
appropriate  to  protect  employees  from 
hazards  such  as  nipping  or  crushing? 
Please  submit  information  on  equipment 
and  procedures  used  to  contrtrf  physical 
and  mechanical  hazards. 

&  OSHA  has  proposed  to  exdude  the 
agriculture,  construction  and  maritime 
industries  from  the  scope  of  this 
rulemaking,  based  on  the  determination 
that  "permit  space"  entrants  in  those 
industries  are  protected  by  existing 
regulatory  language.  Do  these 
regulations  |>rovide  adequate 
protection?  Please  submit  information 
on  injury  and  fatality  data  and 
workplace  experience  with  the  "permit 
space"  standards  for  those  industries. 

9.  The  proposed  standard  uses 
performance-oriented  language,  except 
in  a  few  cases  where  OSHA  would  set 
the  permissible  levels  for  certain 
substances  in  the  workplace 
atmosphere.  OSHA  has  chosen  this 
approach  in  order  to  provide  employera 
with  maximum  flexibility  in  determining 
how  to  protect  their  employees.  Is  this 
approach  appropriate?  Are  there 
proposed  provisions  nsing  performance- 
oriented  language  which  should  be 
revised  to  use  specification  language? 
Are  there  provisions  using  specification 
language  where  the  specified  levels 
shndd  be  changed  or  where 
performance-oriented  language  should 
be  substituted?  OSHA  requests 
supporting  information  for  suggestions 
and  that  information  be  submitted  on 
the  impact  that  any  such  revisions 
would  have  on  the  antidpated  costs  and 
benefits  ol  the  proposed  rule. 

10.  OSHA  antidpates  diat  the  cost  of 
employee  training  will  contribute  most 
of  the  initial  cost  burden  for  the 
proposed  standard.  The  Agency  expects 
that  a  one  hour  training  session  will  be 
adequate  for  all  employees  who  have 
duties  under  the  entry  pennit  program. 
Would  this  amount  of  time  be  adequate 
to  train  the  employees  properly?  What 
features  should  be  added  to  or  removed 
from  the  proposed  training 
requirements?  Please  submit  information 
on  existing  programs. 

11.  OSHA  has  determined  that  there 
are  permit  spaces  which,  while  subject 
to  the  proposed  standard,  either  pose 
such  a  low  level  of  risk  or  have  had  their 
hazards  so  controlled  that  they  could  be 


safely  entered  without  an  attendant  on 
hand  under  a  permit  which  could  last  as 
long  as  a  year  (proposed  paragraph  (i)). 
To  what  extent  should  OSHA 
differentiate  permit  requirements  based 
on  level  of  risk?  Should  OSHA  limit  an 
emi^yer's  ability  to  qualify  for  use  of  a 
special  permit  once  he  or  she  has  had  a 
special  permit  revoked?  What  criteria 
should  an  employer  use  to  determine  if 
the  use  of  a  special  permit  is 
appropriate? 

12.  OSHA  anticipates  that  many 
employers  will  use  retrieval  lines  for 
rescue  of  entrants,  but  also  underetaitds 
that  employers  might  use  other  rescue 
methods,  particularly  when  retrieval 
lines  would  pose  an  entanglement 
hazard.  OSHA  is  interested  in  receiving 
information  on  the  various  nonentry 
rescue  methods,  particularly  regarding 
their  costs  and  any  experience  using 
them. 

13.  OSHA  if  considering  adding  a 
non-mandatoi;y  appendix  as  a  source  of 
general  guidance  for  employers  in 
understanding  and  complying  with  die 
proposed  standard.  Are  there  subjects, 
sudi  as  dassification  of  permit  spaces, 
rescue  procedures,  and  the  selection, 
maintenance  and  use  of  personal 
protective  equipment,  which  should  be 
added  to  such  an  appendix?  Specific 
recommendations  for  material  to  indnde 
in  an  appendix  are  requested. 

14.  In  addition,  the  Agency  would  be 
interested  to  learn  if  there  are  any    • 
industries  or  employees  within 
industries  covered  by  this  proposed 
standard  which,  due  to  thHr  size,  would 
lack  the  resources  to  develop  their  own 
entry  permit  programs.  OSHA  is 
considering  adding  additional  material 
to  a  nonmandslory  appendix  which 
would  provide  examples  of  spedfic 
proce<hires  to  aid  empioyen  in 
complying  with  the  proposed  standard 
Please  submit  any  sample  procedures 
which  it  is  felt  wodd  l^  afqiropriate  for 
consideration  as  guidelines  in  a  non- 
mandatory  appendix. 

15.  In  this  proposal  (and  in 
conjunction  ¥vith  current  OSHA 
Standards)  OSHA  would  require 
employees  to  wear  atmosphere 
supplying  respirators  wh«»i  working  in 
atmospheres  containing  less  than  19.5 
percent  oxygen  when  employees  must 
enter  spaces  with  reduced  oxygen 
content  Please  submit  information  on: 
(1)  The  estimated  number  of  employees 
who  work  in  such  atmospheres;  (2)  the 
actual  oxygen  content  of  the 
atmospheres  in  which  they  work;  and  (3) 
any  effects  this  reduced  oxygea  content 


has  been  shown  to  have  on  unprotected 
employees  (who  may  have  entered  the 
spaces  without  realizing  that  the  space 
contained  a  reduced  oxygen  content). 

16.  OSHA  requests  information,  based 
on  actual  recorded  atmospheric 
measurements,  on  any  physical  or 
physiological  effects  caused  by  rapid 
transition  from  breathing  normal  air  (21 
percent  oxygen  content)  to  breathing 
atmospheres  containing  less  than 
normal  oxygen  content  (such  as  the 
transition  of  any  employee  inhahng  air 
outside  a  permit  space  and  then  inhaling 
air  from  inside  the  space)  particularly 
when  vertical  entry  is  made  into  a  space 
containing  such  an  atmosphere. 

17.  OSHA  recognizes  that  the  hazards 
assodated  with  particular  permit  spaces 
%vill  differ  in  nature  and  d^ree 
according  to  the  type  of  space  being 
entered.  In  this  rulemaking,  the  Agency 
has  proposed  to  allow  employers  the 
flexibility  to  tailor  their  entry  permit 
programs  so  that  the  particular 
conditions  encountered  are  taken  into 
account.  In  addition.  OSHA  has 
proposed  somewhat  different 
requiremente  for  the  two  categories  of 
spaces  (permit  required  confined  spaces 
and  permit  required  low-hazard  permit 
spaces]  identified  by  the  Agency.  Are 
there  permit  space  areas  or  operations, 
which  have  unique  worker  protection 
needs  not  addr^sed  by  the  proposed 
standard?  Are  there,  on  the  other  hand, 
work  areas  which,  while  considered 
permit  spaces  under  the  definition 
proposed  (See  Issue  3)  would  not  need 
to  have  all  of  the  protective  measures 
which  are  required  by  the  proposed 
standard  in  order  to  ensm^  safe  entry? 
For  example.  OSHA  has  no  acddeni  or 
fatality  data,  related  to  confhted  space 
work,  for  several  indnstrres  (see 
Average  Annoal  Fatality  table).  Is  this 
lack  of  injury  data  due  to  data  collection 
problems  or  does  it  indicate  that  permit 
spaces  in  those  industries  are  inherentfy 
safer  than  spaces  for  which  OSHA  has 
acddent  or  fatality  data?  Or  does  the 
data  indicate  that  proper  confined  space 
entry  procedures,  such  as  those 
proposed  by  OSHA.  are  being  followed 
in  those  industries? 

The  Average  Annual  Fatabty  table 
shows  the  relative  cost-efref:tiveness  of 
the  rule  in  the  various  SIC 
classifications.  This  table  shows 
tremendous  variation  in  the  "cost  per 
fatalify  prevented'  from  SIC  to  SIC  If 
this  analysis  is  correct  this  rale,  as 
proposed,  would  be  much  more  coat- 
effecbve  in  some  industries  than  in 
other  industries. 
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Average  Annual  f^ATAUTY  Table 

(Avvraga  Annual  FaMliM  in  PwmN  SpacM  and  Annuattzad  CompKancc  Com  o(  ttw  PropOMd  StwKtem.  and  Coat  par  FataMy  Prevented,  by  Indualry  ■] 


Induaivy 


Elac.  Qaa.  SanMary  Sen/iCM..... 
Whoteaate  Trade/ Nondurabta.^ 
Eieclric/Elaclrorac  Equ^xnent-. 

Food  and  Kindrad  Pfoducta ~ 

Tranaportabon  EqupmaM «. 

AgncuNural  Sanrtoaa...- — 

Fabricated  MaM  Producta «.. 

^W^^K^.^*   h^A^^^k^m    ^Mrf^^^tak^ 

I'lmary  Mawa  nouavy ~—~ 

Stona.  Ctey.  Qteaa  A  Concrete.. 

RubtMr  Producia ._...—.- 

Ptpar  Producta 

HeaW)  Sarvicaa — 

Motor  FfatQM  TranaportaflK)n..»* 
Macbinary,  E)wapt  Etectncai  — 
Petrint  Rat  A  Related  btduaby  » 
FunMure  and  Fteluraa . 


Chemlcaia  A  Afliad  Producta  — ..» 
Wood  Producia  (Laaa  Fumbira). 

Mttc.  ManutactumQ  Ind >«•»' 

Textite  MH  Producia »......«..» 

Hotela  ml  Oltwr  Lodging 

CM  a  Gaa  Extraction 

Miac.  Ratail 

Peraonal  Sarvtcaa „^ 

TotMcoo  Manu>acturen 


Loaiber  and  Leather  Producte . 

rrwang  ana  r^naanaig » 

mavumente  «  neteMu  riXKB .... 

Mueeuma,  Botanical.  Zoo 

Mobon  PIcturea 


Induatry  undatarminad '.. 


(a)  Average 

annual 


6.8 
1.3 
0J3 
4.7 
2.0 
0.0 
0.7 
2.3 
0.3 
0.7 
1.9 
OJO 
1.1 
0.5 
0.7 
0.0 
5.3 
0.2 
0.0 
0.0 
0.3 
^9 
0.0 
0.0 
0.0 
0.8 
0.0 
0.2 
0.0 
0.0 
6.1 


(b) 

Armuattzad 


53.064.362 

16319.521 

16.241.666 

14.096.949 

11.064.207 

7.486JZ32 

6.578.192 

5.804.563 

5.148.490 

4.646.280 

4458.625 

4.023,918 

3.598341 

2.058,862 

1.615.992 

1.509.400 

1.38^040 

1.140.060 

1.071,193 

628.023 

736.021 

585.000 

300.665 

88.644 

48.248 

16.909 

932 

637 

334 

0 

0 


(c)  Coat  per 


presented 
((a)/(b»  • 


6.978.056 

11.957.629 

56.424,659 

2.696.896 

4.865.542 

"  9.a5i"646 

2.266.066 

17.566.221 

6.393.318 

2.094.902 


Z966.436 
3.860.366 
^066353 


234.171 
5.894.734 


1.902.781 
179.848 


20.560 

"aijga 


(d)  Annual 
coat  fenN  per 


6.978.056 

11.957,629 

16.241.656 

2.696396 

4.866.542 


6.576.192 
2.256.056 
5.148.490 
4.646.260 
2,094.902 

2.908.436 
2.056362 
1315,992 

234J71 
1.140.060 


736.021 
179,848 


18.909 


,  aea  Section  VI. 

ihow  m  the  Nntf  lina  of  Ma  tabte)  ot  the  latalibes  could  not  be  atbibuted  to  a  ipecilic  induaby,  imMduai  mdueby 


>  For  K««w  dtacuaaion  ol  laMMy  and  coet 
■  Becauaa  about  15%  (6.1  annual  tetaNba 
iktaa  iwy  ba  Mbatanltelly  uvai  ilalail. 
*TlM  column  raRacte  the  lact  Viat  ttw  actual  induatry  aactor  ooat  wHI  not  exoaad  tbia  annual  imiL 

Source:  U.&  Oepaftment  o(  Labor.  OSHA,  OMca  ot  Regulatory  Analyaia. 


The  extreme  variations  in  cost- 
effectiveness  suggest  that  (since  the  cost 
for  each  confined  space  was  held 
constant  for  all  SlGs)  the  risk  of  dying  in 
a  confined  space  is  much  lower  in  some 
industries  thian  in  others,  despite  the 
equal  treatment  of  the  industries  in  the 
rule.  In  other  words,  it  suggests  that 
OSHA  has  not  adequately  distinguished 
between  low-risk  confined  spaces  and 
high-risk  confined  spaces. 

Such  variations  in  cost-effectiveness 
could  also  mean  that  more  intensive 
regulation  in  some  SICs  (where  the  rule 
is  more  cost-effective)  and  less  intensive 
regulation  in  other  SICs  (where  the  rule 
is  less  cost-effective)  would  increase  the 
number  of  fatalities  prevented  and 
reduce  the  overall  cost  of  the  rule.  How 
can  the  definition  of  "confined  space" 
be  improved  or  the  rule's  provisions 
modified  to  increase  the  overall  cost- 
effectiveness  of  the  final  rule? 

Should  OSHA  expand  proposed 
paragraph  (i)  or  add  a  new  paragraph  to 
deal  with  specific  circtunstances  where 
compUance  with  the  basic  program,  as 
set  out  by  proposed  paragraphs  fc)  and 
(d),  either  would  provide  inadequate 


protection  or  would  impose  an  excessive 
burden?  Please  specify  any  permit  space 
areas,  operations  or  sjjecial  conditions 
which  OSHA  should  consider  when  it 
reviews  this  issue  and  determines  what 
regulatory  action,  if  any,  would  be 
appropriate.  Insofar  as  commenters  are 
suggesting  additional  requirements, 
please  submit  information  on  the 
anticipated  costs  and  benefits  of  those 
provisions. 

16.  In  proposed  paragraph  (c)(10), 
OSHA  requires  employers  who  control  a 
workplace  which  contains  permit  spaces 
to  inform  contractors  who  would  have 
employees  enter  those  spaces  of  any 
existing  or  potential  hazards  and  of  any 
measures  taken  to  protect  entrants.  The 
Agency  would  like  to  know  if  the  term 
"contractor"  is  sufficiently  inclusive  to 
ensure  that  all  employers  who  have 
permit  space  operations  in  workplaces 
they  do  not  control  benefit  from  the 
proposed  paragraph.  Are  there 
employers  who,  while  neither 
contractors  nor  in  control  of  the 
workplace,  would  have  employees  enter 
permit  spaces?  Please  describe  any 
circumstances,  arrangements  and 


procedures  imder  which  such  employers 
have  operated  in  permit  spaces. 

IV.  Summary  and  Explanation  of  the 
Proposal 

OSHA  proposes  to  add  a  new 
S  1910.146  to  Subpart  J  of  29  CFR  Part 
1910  which  addresses  the  hazards 
confronting  employees  who  enter 
"permit  required  confined  spaces 
(permit  spaces).  The  proposed  standard 
provides  a  comprehensive  regulatory 
framework  within  which  employers  can 
apply  the  existing  29  CFR  Part  1910 
standards  to  protect  employees  who 
work  in  confined  spaces.  The  Agency 
has  proposed  a  definition  for  the  term 
"permit  required  confined  space"  to 
state  clearly  which  work  spaces  OSHA 
would  consider  subject  to  the  proposed 
standard. 

Paragraph  (a)  sets  forth  the  scope  and 
application  of  the  proposed  standard. 
OSHA  has  specifically  excluded  the 
agriculture,  construction  and  maritime 
industries  from  the  scope  of  this 
standard.  As  noted  above  in  Issue  5, 
while  OSHA  believes  that  those 
industries  are  appropriately  covered 
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under  the  existfaog  industry-specific 
regulations,  the  Agency  is  interested  in 
public  input  on  the  need  for  additional 
employee  protection  in  Ihose  areas. 

OSHA  notes  that  the  existing 
regulations  for  weidir^  (}  igiaZSl); 
pulp,  paper  and  paperboard  mills 
(§  19ia281);  and  grain  handling  facilities 
(§  1910.272)  contain  provisions  which 
require  employers  to  protect  employees 
from  hazanb  which  the  Agency 
proposes,  in  this  rulemaking,  to  regulate 
as  permit  space  hazards.  OSHA's 
approach  to  such  situations  is  to  have 
the  industry-specific  provisions  fake 
precedence  over  the  proposed  generic 
pernoit  space  provisions,  insofar  as  the 
two  cover  the  same  subject  matters 
(with  the  same  level  of  detail).  In  a  case 
where  the  generic  standard  provides  the 
only  coverage  for  a  particular  subject 
matter.  O^IA  would  apply  the  generic 
standard.  OSHA  believes  that  this 
approach  strikes  the  appropriate 
balance  between  crediting  efforts  to 
develop  a  standard  which  meets  the 
needs  of  a  particular  industry  and 
ensuring  that  all  employers  protect  their 
employees  from  workplace  hazards, 
wherever  those  dangers  arise. 

In  paragraph  (b),  OSHA  is  proposing  a 
number  of  definitions  which  clearly 
state  the  meaning,  for  the  purposes  of 
this  standard,  of  certain  terms.  OSHA 
has  included  this  paragraph  in  the 
proposal  because  the  Agency  recognizes 
that  some  of  the  terms  used  in  the 
proposed  rule  may  be  unfamiliar,  or  may 
have  meanings  which  differ  from  their 
meaning  in  this  proposal. 

While  most  of  the  proposed 
deHnitions  are  self-explanatory,  OSHA 
believes  that  an  expanded  discussion 
would  be  appropriate  for  several  of 
ihem.  For  example.  OSHA  has  proposed 
a  derinition  for  the  term  "entry"  in  order 
to  indicate  exactly  when  OSHA 
considers  a  person  to  have  entered  a 
permit  space.  Under  the  proposed 
definition,  entry  has  begun  as  socm  as 
an  entrant's  face  breaks  the  plane  of  the 
permit  space's  opening  and  the  entrant 
is  breathing  the  atmosphere  of  that 
permit  ^>ace. 

The  Agency  has  proposed  this 
defmition  in  recognition  of  the 
atmospheric  hazards  to  which  an 
entrant  could  be  exposed  even  before 
the  employee  had  completely  entered 
and  b^un  work  m  the  permit  space. 
Indeed,  OSIA  anticipates  that,  in  the 
absence  of  the  proposed  standard,  an 
employee  could  stick  his  or  her  head 
inside  the  permit  space,  be  overcome  by 
an  atmospheric  hazard  and  suffer  death 
or  infnry  due  either  to  the  direct  effects 
of  the  atmospheric  hazard  or  to  falling 
into  or  near  the  permit  space. 


In  proposed  para^aph  (bKlO)  OSHA 
introduces  and  defines  the  term  "pemrft 
required  confined  space"  (permit  space). 
Under  the  proposed  defmition.  a  permit 
space  is:  (1)  Difficult  to  enter  and  leave; 
(2)  not  intended  for  employee  occupancy 
except  to  perform  repair  or  maintenance 
type  tasks;  and  (3)  presents  or 
potentially  presents  serious  hazards, 
including  atmospheric  hazards,  and 
serious  recognized  hazards  to  any 
occupants.  OSHA  notes  that,  for  the 
purposes  of  proposed  paragraph 
(b)(10)(ii),  doorways  and  other  portals 
through  H^ich  a  person  can  walk  are 
not  considered  to  be  limited  means  for 
entry  or  exit.  The  Agency  emphasizes 
that  this  proposed  standard  is  directed 
towards  work  areas,  such  as  those  with 
hatches  and  narrow  passageways, 
whose  configurations  exacerbate 
employee  risk  by  slowing  evacuations 
and  rescues. 

In  addition.  OSHA  proposes 
paragraph  (b)(10){iii)  to  make  H  clear 
that  the  work  areas  covered  by  this 
standard  are  unsuitable,  by  nature  for 
continuous  employee  occupancy, 
because  those  spaces  were  created  to 
contain  such  things  as  degreasers, 
sawdust  and  sewage,  not  to 
accommodate  people.  Indeed,  under  the 
proposed  standard,  an  employer  is 
required  to  ensure  that  a  permit  space  is 
safe  for  entry  only  at  the  time  that  the 
entry  could  occur.  OSHA  anticipates 
that  few,  if  any,  employers  whose 
workplaces  contain  permit  spaces  could 
both  maintain  those  spaces  safe  for 
entry  and  use  the  permit  spaces  for  their 
intended  purposes. 

OSHA  considers  the  hazardous 
atmosphere  element  of  the  permit  space 
definition  to  be  so  important  that  the 
five  conditions  that  make  a  "hazardous 
atmosphere"  are  specifically 
enumerated  in  paragraph  (b)(13).  Two  of 
the  conditions  listed  in  the  definition  of 
"hazardous  atmosphere"  are  discussed 
here. 

Under  the  proposed  definition,  a 
"hazardous  atmosphere"  may  occict  due 
to  a  concentration  of  airborne 
combustible  dust  that  obscures  vision  at 
a  distance  of  five  feet  (1.52  m)  or  less. 
This  proposed  language  is  based  on 
eyewitness  observations  gathered 
during  OSHA  investigations  of  dust 
explosions.  A  statement  found  in  almost 
every  report  describes  the  situation 

preceding  the  initial  blast  is the 

dust  was  so  thick  you  could  not  see  your 
hand  in  front  of  your  face."  OSHA 
specified  the  distance  as  five  feet  or  less 
in  order  to  provide  employers  with  clear 
guidance  as  to  the  point  at  which  a 
combustibility  hazard  might  be  present, 
given  that  there  are  no  recognized 


explosibility  ratings  for  combustible 
dusts  and  there  is  no  reliable  equipment 
available  to  measure  all  combustible 
dust  concentrations.  The  proposed 
language  is  readily  understood  and  can 
be  applied  with  minimal  training  and 
with  no  equipment  required. 

Proposed  paragraph  (b](13)(iv|. 
describes  another  hazardous 
atmosphere  condition  as  an  atmospheric 
concentration  of  any  toxic  corrosive,  or 
asphyxiant  substance  which  exceeds,  or 
could  reasonably  exceed  the 
permissible  exposure  limit  for  that 
substance  specified  in  Subpart  Z  of  29 
CFR  Part  1910.  In  addition,  if  the 
substance  does  not  have  a  permissible 
exposure  limit  specified  in  Subpart  Z, 
then  OSHA  recommends  the  use  of  the 
exposure  limits  set  for  that  substance  in 
the  "NIOSH  Recommendations  for 
Occupational  Health  Standards"  dated 
1986.  the  limits  set  for  that  substance  as 
specified  by  the  American  Conference  of 
Governmental  Industrial  Hygienists  in 
their  publication  'Threshold  Limit 
Values  and  Biological  Exposure  Indices 
for  198»-«7"  dated  1986,  or  other 
references  such  as  material  safety  data 
sheets. 

The  term  "low  hazard  permit  space" 
means  a  permit  space  where  there  is  an 
extremely  low  likelihood  that  an  CDLH 
or  engulhnent  hazard  could  be  present, 
and  where  all  other  serious  hazards 
have  been  controlled.  OSHA  proposes 
this  definition  in  order  to  provide  clear 
guidance  for  employers  who  may  decide 
that  compliance  with  proposed 
paragraph  (i)  is  an  appropriate 
alternative  to  providing  an  attendant 
throughout  an  entry.  The  Agency  has 
proposed  paragraph  (i)  in  recognition 
that  there  may  be  spaces,  which  qualify 
only  marginally  as  permit  spaces  and 
which  have  virtually  no  potential  to 
pose  IDLH  or  engulfment  hazards, 
where  the  employer  could  ensure  safe 
entry  without  an  attendant  on  duty. 
OSHA  distinguishes  between  IDLH  and 
engulfment  hazards  on  the  one  hand, 
and  other  serious  hazards,  requiring  that 
the  former  be  extremely  unlikely,  while 
requiring  that  the  other  hazards  be 
controlled  before  an  employer  could 
choose  to  comply  with  paragraph  (i) 
instead  of  paragraph  (f).  OSHA  believes 
that  permit  spaces  should  be  most 
closely  scrutinized  to  determine  if  IDLH 
and  engulfment  hazards  are  or  may  be 
present,  because  those  hazards  can  kilt 
quickly  and  without  notice. 

Once  IDLH  and  engulfment  hazards 
have  been  identified  as  occurring  in  a 
space,  proposed  paragraph  (i)  would  be 
inapplicable.  OSHA  recognizes  that  it  is 
impossible  to  completely  rule  out  the 
possibility  that  an  IDLH  condition  will 
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arise,  but  requires  that  employers 
seeking  to  follow  paragraph  (i)  make 
every  reasonable  effort  to  determine  if 
IDLH  hazards  may  arise  in  the  permit 
space.  Other  hazards,  once  detected, 
can  usually  be  reUably  controlled. 
Therefore,  the  employer  who  can 
virtually  rule  out  ihe  possibility  of  IDLH 
or  engulfment  hazards  and  control  any 
other  serious  hazards  would  be  able  to 
follow  proposed  paragraph  (i).  OSHA 
solicits  comments  on  how  best  to  define 
or  explain  this  term. 

The  term  "retrieval  line."  which 
appears  in  paragraph  (b)(25),  is  defined 
as  a  line  attached  to  a  lifting  device  or 
an  anchorage,  with  the  other  end 
attached  to  a  worker,  which  can  be  used 
to  pull  the  worker  from  a  permit  space. 
Retrieval  lines  often  differ  from  lifelines 
in  several  respects.  The  retrieval  line  is 
used  for  retrieving  an  entrant  to  whom  it 
is  attached  from  a  permit  space, 
whereas  a  lifeline  is  used  for  fall  arrest 
Because  the  retrieval  line  needs  only  to 
be  strong  enough  for  that  purpose,  it 
may  be  handier  to  use,  thinner,  and  a 
less  exp>en8ive  Une  than  that  used  for 
lifelines.  Unless  the  permit  space 
contains  the  potential  for  a  serious  fall, 
the  retrieval  line  would  not  need  to 
withstand  the  impact  loading  associated 
with  fall  arrest,  nor  would  the  elasticity 
of  a  lifeline,  which  is  desirable  in 
arresting  falls,  be  necessary.  However,  a 
lifeline  may  be  used  as  a  retrieval  line  if 
desired.  The  primary  purpose  of  the 
retrieval  line,  as  deHned,  is  that  the  line 
is  attached  to  the  entrant  and  can  be 
used  for  immediate  rescue  without 
exposing  anyone  else  to  conditions  that 
disabled  the  entrant.  Using  the  retrieval 
hne  with  a  powered  winch  is 
recommended  and  makes  a  much 
quicker  rescue  possible. 

Proposed  paragraph  (c)  requires 
employers  to  ensure  that  any  permit 
spaces  in  their  workplaces  are 
identified,  and  that  appropriate 
measures  are  taken  to  protect  workers 
from  permit  space  hazards.  If  an 
employer  finds,  upon  completion  of  his 
or  her  initial  investigation,  that  the 
workplace  contains  no  permit  spaces, 
the  proposed  standard  imposes  no 
further  responsibility,  except  to  ensure 
that  any  change  in  the  workplace  which 
creates  potential  for  permit  space 
hazards  is  detected  in  time  for  the 
appropriate  measures  to  be  taken. 

On  the  other  hand,  if  the  employer 
determines  that  permit  spaces  are 
present  in  the  workplace,  then  he  or  she 
has  additional  responsibilities 
depending  upon  the  potential  actions  of 
his  or  her  employees  with  regard  to  the 
permit  spaces.  If  the  employer 
determines  that  no  one  will  ever  enter 


the  permit  spaces,  the  employer  could 
satisfy  the  proposed  standard  by 
permanently  shutting  off  the  space  in 
question  and  ensuring  that  no  one  could 
enter.  If  an  employer  finds  that  the 
workplace  contains  permit  spaces,  but 
determines  that  those  spaces  will  not  be 
entered  by  his  or  her  employees,  the 
employer  could  satisfy  the  proposed 
standard  by  taking  whatever  measures 
are  necessary  to  ensure  that  his  or  her 
employees  do  not  enter  the  spaces,  such 
as  by  posting  signs  or  by  closing  off  the 
spaces:  and  by  providing  other 
employers,  such  as  contractors  who  plan 
to  have  employees  perform  work  in  that 
permit  space,  with  the  information 
specified  in  proposed  paragraph  (c)(10), 
below. 

Finally,  where  the  employer 
determines  that  the  workplace  contains 
permit  spaces,  and  that  his  or  her 
employees  will  enter  those  spaces,  the 
employer  would  ensure  that  any  woric  in 
a  permit  space  be  performed  in 
compliance  with  an  appropriately 
protective  entry  permit  program,  llie 
elements  of  such  a  program  are 
discussed  below.  In  recognition  of  the 
diversity  of  permit  spaces.  OSHA  has 
drafted  the  proposed  provisions  in 
performance-oriented  language  so  that 
employers  can  implement  effective 
programs  which  are  compatible  with 
their  operations.  The  Agency  has 
arranged  the  provisions  so  they  fit  the 
logical  sequence  employers  would 
follow  in  implementing  the  program. 

Proposed  paragraph  (c)(1)  requires 
employers  to  identify  the  potential 
permit  space  hazards  that  their 
employees  could  confront.  OSHA  is 
concerned  that  employees  who  do  not 
know  what  hazards  may  appear  in  their 
permit  spaces  will  be  unable  to  protect 
their  employees  adequately.  Indeed. 
OSHA  notes  that  failure  to  identify 
potential  hazards  was  a  factor  in  several 
of  the  incidents  reported  in  the  Hazards 
section,  above.  Therefore,  the  Agency 
believes  that  compliance  with  the 
proposed  paragraph  will  ensure  that 
employers  obtain  the  information 
needed  to  implement  an  effective  entry 
permit  program. 

Proposed  paragraph  (c)(2)  requires 
employers  to  establish  and  implement 
means,  procedures  and  practices  for 
control  of  the  identified  permit  space 
hazards.  OSHA  notes,  based  on  the 
incident  reports,  that  employees  do  not 
benefit  from  the  identification  of  permit 
spaces  and  the  hazards  associated  with 
them  unless  employers  follow  through 
systematically  to  implement  hazard 
controls.  OSHA  believes  that  authorized 
entrants  are  particularly  dependent 
upon  hazard  controls  for  their  protection 


because  the  nature  of  permit  space 
woric,  especially  the  way  permit  space 
configurations  exacerbate  hazards, 
tends  to  rule  out  reliance  on  personal    ■ 
protective  equipment.  OSHA  requests 
information  on  the  engineering  and  work 
practice  controls  which  have  been  used 
to  protect  employees  who  enter  permit 
spaces. 

In  implementing  proposed  paragraph 
(c)(2),  the  employer  must  ensure  that 
employees  are  not  exposed  to 
substances  whose  concentrations 
exceed  the  permissible  exposure  limits 
(PELs)  listed  in  S  1910.1000.  OSHA 
recognizes  that  the  "Z  Tables"  allow 
exposure  to  concentrations  exceeding 
the  numerical  value  of  the  time  weighted 
average  (TWA)  listed,  provided  their 
ceiling  values  and  their  short  term 
exposure  limits  (STELs)  (For  substances 
with  a  "C"  notation  in  Table  Z-l-A,  or 
listed  in  Table  Z-2)  are  not  exceeded, 
and  provided  the  duration  of  such 
exposure  is  short  enough  that  the 
exposure  during  an  eight  hour  period 
does  not  exceed  the  TWA  for  that 
substance. 

For  example,  if  a  substance  regiilated 
in  Subpart  Z  has  an  8-hour  TWA  of  one 
part  per  million  (ppm),  it  would  be 
permissible  for  an  employee  to  be 
exposed  to  two  ppm  for  up  to  four  hours, 
or  four  ppm  for  two  hours,  etc.,  provided 
the  employee  has  no  other  exposures 
and  the  ceiling  and  STEL  values  are  not 
exceeded. 

However,  OSHA  is  concerned  about 
the  procedures  that  employers  will  use 
to  comply  with  the  PELs  during  confined 
space  entry.  Specifically,  the  Agency 
feels  that,  in  many  cases,  employers 
should  not  characterize  concentrations 
of  a  substance  in  a  confined  space  on 
the  basis  of  a  single  sample,  and  then 
calculate  the  duration  that  workers 
would  be  permitted  to  remain  in  the 
space  without  any  protection  other  than 
by  controlling  the  duration  of  exposure 
only,  so  that  (at  least  theoretically)  the 
PEL  would  not  be  exceeded.  The  Agency 
believes,  in  many  cases,  that  there  are 
too  many  imcertain  variables  in  entering 
confined  spaces  which  would  make  such 
a  procedure  unwise.  For  example,  the 
restricted  air  circulation  and  non- 
homogenous  atmosphere  that 
characterize  so  many  confined  spaces 
might  not  be  properly  characterized  by 
one,  or  perhaps  even  several,  samplings 
of  the  atmosphere  in  the  area  where  the 
entry  work  will  be  performed.  Also, 
efther  the  entry  task  or  even  the  entry 
itself  may  "stir  up"  contaminants  so  that 
the  ambient  air  concentration  may  rise 
and  the  PELs  exceeded.  In  addition,  exit 
from  a  confined  space  in  many  cases  is 
very  difficult  which  may  result  in 
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unanticipated  delays  in  workers  leaving 
the  space  causing  them  to  be  exposed 
above  the  PEL  Lastly,  the  cause  (e.g..  a 
leaking  valve  gland)  of  the  initial  low  to 
moderate  reading  may  suddenly  and 
unexpectedly  deteriorate  further  (e,g.. 
leak  becomeS'  a  blowout),  causing  a 
sudden,  very  high  exposure. 

For  these  reasons  OSHA  generally 
recommends,  as  a  procedure,  that  where 
conditions  would  tend  to  higher  or 
unexpected  exposures,  employers  need 
to  take  precautions,  such  as  mechanical 
ventilation,  personal  protective 
equipment,  or  other  measures,  when       * 
employees  enter  confined  spaces  where 
the  readings  exceed  the  values  listed  for 
the  8-hour  TWAs  in  S  1910.100a 

OSHA  requests  comments  on  this 
recommended  procedure. 

Proposed  paragraph  (c)(3)  requires 
employers  to  establish  a  written  permit 
system  under  which  entry  permits  would 
be  properly  prepared,  issued  and 
implemented.  The  Agency  believes  that 
compliance  with  the  proposed 
requirement  would  ensure  that  permit 
space  entry  took  place  only  after  all 
actions  and  conditions  necessary  for  the 
protection  of  authorized  entrants  have 
been  performed.  In  particular,  OSHA 
believes  that  requiring  a  written  system 
would  provide  the  best  assurance  that 
an  employer  systematically  addressed 
permit  space  concerns  while 
implementing  the  entry  permit  program 
and  while  reviewing  the  program  in  light 
of  entry  experience.  The  provisions  of 
the  permit  system  appear  in  proposed 
paragraph  (d).  OSHA  requests  that 
commenters  submit  examples  of  permit 
systems  for  permit  space  entry. 

Proposed  paragraph  (c)(4)  requires 
employers  to  post  signs  near  the  permit 
spaces  to  notify  employees  what 
hazards  may  be  present  and  that  only 
authorized  entrants  may  enter  the 
permit  spaces.  The  Agency  believes  that 
employees  need  this  information  to 
understand  the  seriousness  of  potential 
hazards  in  the  workplace.  The  Agency 
anticipates  that  compliance  with  this 
requirement  would  ensure  that 
employees  who  are  not  involved  in 
permit  space  operations  would  be 
sufficiently  informed  so  that  they  would 
not  attempt  to  enter  permit  spaces. 
OSHA  notes  that  only  personnel  who 
work  with  permit  spaces  would  need  to 
know  more  about  the  potential  hazards. 

Proposed  paragraph  (c)(5)  requires 
employers  to  prevent  unauthorized 
permit  space  entry.  In  addition,  the 
proposed  paragraph  mentions  training 
and  the  posting  of  signs  and  barriers  as 
examples  of  means  by  which  employers 
could  comply  with  this  provision.  OSHA 
Is  concerned  that  personnel  who  are  not 
authorized  to  enter  a  permit  space  are 


unlikely  to  know  of  or  to  take  the 
necessary  precautions  for  safe  entry. 
Therefore,  the  Agency  believes  that  it  is 
essential  for  employers  to  prevent 
unauthorized  entry.  OSHA  requests  that 
commenters  submit  information  on 
methods  used  to  prevent  unauthorized 
entry  and  the  effectiveness  of  those 
methods. 

Proposed  paragraph  (c)(6)  requires 
employers  to  train  employees  so  they 
can  safely  perform  their  entry  permit 
program  duties.  OSHA  notes  that 
inadequate  training  was  an  important 
factor  in  virtually  all  of  the  incidents 
reported  in  the  Hazards  section,  above. 
The  Agency  has  proposed  this  general 
requirement  in  addition  to  the  specific 
training  requirements  in  proposed 
paragraphs  (e)  through  (i),  in  order  to 
emphasize  that  proper  training  is 
essential  for  safe  permit  space 
operations.  OSHA  requests  that 
commenters  submit  information  on 
training  provided  to  employees  working 
in  permit  space  operations,  including 
information  on  provisions  for  retraining. 

Proposed  paragraph  (c)(7)  requires 
employers  to  provide,  maintain  and 
ensure  the  proper  use  of  the  equipment 
necessary  for  safe  entry,  such  as  testing, 
monitoring,  communication  and 
personal  protective  equipment.  This 
provision  covers  equipment  which 
detects  hazards  before  or  during  entry; 
which  enables  attendants  to  contact 
authorized  entrants  or  rescue  services; 
and  which  protects  authorized  entrants 
from  any  permit  space  hazards  which 
may  arise.  OSHA  believes,  even  though 
the  proposal  places  primary  reliance  on 
hazard  controls,  that  it  is  appropriate  to 
require  additional  equipment  and 
procedures  to  ensure  employee 
protection  in  case  hazard  controls  are 
inadequate.  The  Agency  requests  that 
commenters  submit  information  on  the 
equipment  and  procedures  they  have 
used. 

Proposed  paragraph  (c)(8)  requires 
employers  to  implement  the  equipment 
and  procedures  necessary  to  rescue 
entrants  from  permit  spaces.  OSHA 
notes  that  in  most  of  the  permit  space 
incidents  reported  the  entrants  would 
not  have  been  harmed  if  the  proper 
rescue  equipment  and  procedures  had 
been  available  and  used.  Indeed,  the 
incident  reports  indicate  that  many 
employers  have  made  no  provision  for 
the  rescue  of  entrants,  and  that  this  has 
resulted  in  fatalities  among  the  would- 
be  rescuers.  Therefore,  OSHA  believes 
that  this  proposed  paragraph  is  needed 
to  ensure  that  employers  make  the 
necessary  rescue  equipment,  such  as 
retrieval  lines,  available  and  establish 
appropriate  rescue  procedures.  OSHA 
requests  information  from  commenters 


on  the  equipment  and  procedures  which 
have  been  used  for  rescue. 

Pro(>osed  paragraph  (c)(9)  requires 
employers  to  ensure  that  all  barriers 
necessary  to  protect  authorized  entrants 
from  external  hazards,  such  as  vehicles 
or  unauthorized  entrants,  are  provided. 
OSHA  is  concerned  that  authorized 
entrants  are  extremely  vulnerable  to 
hazards,  due  to  the  nature  of  the  spaces 
where  they  work,  and  that  those 
hazards  originate  both  inside  and 
outside  the  permit  space.  The  Agency 
notes  that  often  protection  has  focused 
too  strongly  on  hazards  which  arise 
inside  the  space.  OSHA,  therefore, 
believes  that  a  specific  requirement  to 
prevent  external  hazards  from 
endangering  entrants  would  be 
appropriate  to  reflect  the  importance 
which  OSHA  attaches  to  effective 
control  of  all  potential  permit  space 
hazards.  OSHA  requests  information  on 
barriers  or  other  means  which  have 
been  used  to  protect  authorized  entrants 
from  external  hazards.  ■ 

Proposed  (c)(10)  requires  individuals 
who  control  permit  spaces  (host 
employer)  to  provide  contractors  (or 
similar  employers]  who  plan  to  have 
employees  enter  these  permit  spaces 
with  all  available  information  on  permit 
space  hazards;  on  efforts  to  comply  with 
the  standard;  and  on  any  other  hazards, 
safety  rules  or  emergency  procedures. 
OSHA  believes  that  contractors  would 
need  that  information  in  order  to  comply 
with  the  proposed  standard.  As 
indicated  by  the  preface  to  proposed 
paragraph  (c).  OSHA  anticipates  thai 
compliance  with  the  proposed  provision 
would  be  particularly  important  where 
an  employer  identifies  permit  spaces, 
and  then  decides  to  have  a  contractor 
instead  of  his  or  her  own  employees 
perform  permit  space  work. 

OSHA  notes  that  a  contractor  whose 
employees  enter  permit  spaces  would  be 
under  the  same  obligation  as  any  other 
employer  to  comply  with  this  standard. 
However,  OSHA  believes  that  a 
contractor  who  is  unfamiliar  with  a 
particular  workplace  may  be  seriously 
hampered  in  his  or  her  efforts  to  identify 
and  control  potential  hazards.  Indeed, 
that  difficulty  could  be  exacerbated 
where  the  party  retaining  a  contractor 
assumes  that  the  contractor  knows  how 
to  operate  safely  in  a  particular  space 
because  the  contractor  has  a  particular 
professional  expertise.  In  addition,  as 
described  above  in  the  incident  reports, 
contractor  employees  have  been 
endangered  where  the  host  employer 
makes  changes  in  workplace  operations 
which  create  hazards,  but  does  not 
inform  the  contractor.  Further,  once  a 
contractor's  employees  have  confronted 
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•  hazard,  employees  of  the  host 
employer  and  members  of  an  emergenqf 
rescue  team  codd  be  kifled  or  injured 
trying  to  save  the  initial  entrants. 
Therefore.  OSHA  has  determined  diat 
proposed  paragraph  (c)(10)  is  needed  to 
ensure  that  contractors  offset  any 
disadvantage  they  might  otherwise  face 
in  complyii^  with  this  standard. 

Proposed  paragraph  (d)  reqxiires 
employers  who  plan  to  have  employees 
enter  permit  spaces  to  establish  a 
system  under  which  entry  will  be 
authorixad.  supervised  and  terminated, 
as  necessary,  to  ensure  protection  of 
employees.  In  particular,  the  proposed 
paragraph  reqaires  employees  to 
document  certain  critical  elements  of 
their  compliance  with  the  proposed 
standard.  OSHA  recognizes  that  the 
employers  covered  by  this  proposed 
standard  are  diverse  in  their  activities, 
resources  and  safety  concerns. 
Accordtngty.  the  Agency  has  determined 
that  this  proposed  paragraph  should 
allow  employers  some  flexibility  hi 
deciding  how  to  comply  with  the 
proposed  docomentation  requirements. 
The  three  compliance  approaches  which 
OSHA  would  consider  appropiiale  are. 
as  follows: 

•  Preparation  of  a  written  permit  at 
the  tiaae  entry  is  authorized  which 
contains  all  of  the  information  needed  to 
document  compliance  writh  the  proposed 
standard: 

•  Preparatioa  of  a  wrritten  permit  at 
the  time  entry  is  authorised  which 
identifies  the  place,  date  and  time  of  the 
entry  and  the  personnel  who  are 
invorvad  in  the  entry,  along  with  a 
checidist  portion  of  the  permit  (which 
may  be  pre-phnted)  which  specifies  the 
hazards  potentially  present  and  the 
precautions  which  hiave  been  taken  to  . 
protect  entrants: 

•  Direct  supervision  of  the  entry  by 
the  person  authorizing  entry  using  a 
checklist-type  permit,  in  lieu  of  a  more 
complete  written  permit,  which  specifies 
the  hazards  potentially  present  and  the 
precautions  which  have  been  taken  to 
protect  entrants. 

In  addition,  OSHA  would  not  require 
employers  to  prepare  a  permit  when  the 
persormel  entering  a  space  are  members 
of  a  rescue  team  summoned  in 
compliance  with  this  standard. 

Proposed  paragraph  (d)(1)  i-equires 
employers  to  provide  a  permit(s)  through 
which  the  employers  identify  all 
conditions  which  must  be  evaluated  to 
ensure  safe  entry.  OSHA  is  concerned, 
based  on  the  incidents  reported,  that 
employers  have  not  been  sufficiently 
careful  about  authorizing  permit  space 
entry,  and  bebeves  that  only  a 
systematic  approach  will  ensure  that 
entrants  receive  the  necessary 


protectioB.  The  Agency  has  not 
specified  a  format  for  employers  to  use 
in  compiying  with  the  proposed 
paragraph,  because  OSHA  anddpatas 
that  individual  companies  or  industries 
would  have  approaches  which  are 
attuned  to  their  particular 
circumstancas.  Tha  Agency  has  included 
sample  permit  system  format(s)  as  a 
non-mandatory  appendix  ta4his  rule. 
OSHA  requests  that  commenters  submit 
other  samples  of  permit  system  formats 
which  have  already  been  in  use. 

Proposed  paragraph  (d)(2)  specifies 
the  required  information  on  permit 
space  hazards  and  entry  precautions 
which  the  employer  must  include  as  part 
of  a  permit  OSHA  recognizes  that  much 
of  the  information  generated  by 
employers  planning  permit  space  entries 
is  unchanged  from  one  entry  to  the  next 
In  particular,  this  is  the  case  with  the 
identification  of  the  potential  hazard(s) 
and  with  the  descriptioa  tA  the  measures 
that  are  necessary  to  protect  entrants. 
Therefore,  the  Agency  would  accept  the 
use  of  a  pre-printed  permit  contaiiiing 
the  required  information  in  order  to 
spare  employers  an  unnecessarily 
repetitive  burden.  OSHA  notes  that 
allowing  the  use  of  a  pre-printed  permit 
would  not  radoca  the  employer's 
responsibility  to  ensure  that  the 
recorded  informatioa  is  accurate. 

Proposed  paragraph  (dX3)  specifies 
the  additional  minimum  information 
OSHA  would  require  in  an  entry  permit 
for  entries  not  directly  supervised  by  the 
individual  authorizing  the  permit  OSHA 
believes  that  preparing  a 
contemporaneous  record  of  the  entry 
place,  purpose,  time,  date  and  personnel 
would  ensure  that  the  person 
authorizing  an  entry  gave  appropriate 
consideration  to  the  precautions  needed 
for  that  entry.  OSHA  notes  that  the 
requirement  to  identify  the  attendant 
does  not  apply  when  entry  is  performed 
without  an  attendant,  pursuant  to 
proposed  paragraph  (i),  below. 

Proposed  paragraph  (d)(4)  requires 
that  an  employer  who  plans  to  have  hot 
work,  such  as  welding,  done  in  a  permit 
space  detail  that  ventilation  or  other 
measures  have  been  taken  to  ensure 
that  authorized  entrants  would  be 

Erotected  from  potential  hot  work 
azards,  such  as  fire  or  asphyxiation. 
This  information  could  appear  either  in 
a  permit  or  in  a  separate  hot  work 
permit  which  is  attached  to  the  permit 
OSHA  is  not  concerned  about  how  the 
information  is  presented,  as  long  as  it  is 
readily  available.  The  Agency 
recognizes  that  requiring  employers  to 
copy  hot  work  permit  information  onto  a 
separate  entry  permit  would  impose  an 
unnecessary  burden  on  employers. 


IVoposad  paragraph  (dK5)  requires ., 
that,  after  aU  actions  and  conditions 
necessary  for  safe  entry  into  a  permit 
space  have  been  performed,  the  person 
authorizing  entry  shall  sign  or  initial  the 
permit  as  applicable,  and  then  allow 
entry  to  be^in.  OSHA  has  proposed  this 
common  sense  requirement  here,  as  vrell 
as  in  paragraph  (g),  in  order  to  impress 
on  employers  that  compliance  with  the 
proposed  entry  permit  program 
requirements,  and  verification  of  that 
compliance  in  the  permit  are 
prerequisites  for  entry.  The  Agency 
wants  employers  to  take  their 
responsibilities  under  the  proposed 
standard  very  seriously,  so  that  they 
sign  off  on  an  entry  permit  only  if  they 
are  certain  that  the  standard  has  been 
followed. 

Proposed  paragraph  (d)(e)  requires 
that  upon  completion  of  the  work  for 
adiich  the  entry  was  required  and  after 
all  authorized  entrants  have  exited  the 
permit  space,  the  person  who  authorized 
the  entry  shall  cancel  the  permit.  Again, 
OSHA  has  proposed  a  common  sense 
requirement,  which  also  appears  in 
paragraph  (g).  In  this  case,  the  Agency 
simply  intends  to  provide  clear  guidance 
(m  what  to  do  with  a  permit  after  the 
authorized  work  has  been  completed. 
OSHA  notes  that  permits  can  remain 
vafid  for  op  to  one  year  so  long  as  the 
conditions  under  wdiich  the  permit  was 
issued  are  maintained.  In  addition,  this 
proposed  provision  underscores  the 
Agency's  view  that  the  authorization  of 
entry  is  one  part  of  a  larger  ongoing 
process  by  which  employers  ensure  that 
their  employees  are  protected  from 
permit  space  hazards.  OSHA  anticipates 
that  compliance  with  this  paragraph 
would  hdp  to  ensure  diat  employers 
give  due  attention  to  all  phases  of  the 
entry  permit  program. 

OSHA  anticipates  that  the 
information  generated  in  complying  with 
proposed  paragraph  (d)  would  be  useful 
in  ensuring  the  safety  of  particular 
entries,  and  also  when  employers 
review  their  entry  procedures  in  light  of 
their  entry  experiences,  especially 
where  employers  are  investigating 
incidents. 

Proposed  paragraph  (e)  requires 
employers  to  train  and  supervise  the 
employees  they  assign  to  work  as 
authorized  entrants  so  that  the  entrants 
perform  their  work  safely.  OSHA  notes 
that  the  provisions  covering  authorized 
entrants  and  attendants  are  very  similar. 
This  reflects  the  Agency's  perception 
that  authorized  entrants  and  attendants 
have  complementary  responsibilities. 
OSHA  believes  that  employers  who 
cultivate  a  spirit  of  mutual  trust  and 
cooperation  between  entrants  and 
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attendants  will  maximize  safety  and 
work  efficiency. 

In  addition,  OSHA  observes  that  a 
given  employee  could  be  assigned  to 
perform  any  of  the  duties  set  out  in  the 
proposed  rule,  as  long  as  that  employee 
has  the  requisite  training.  Many 
employers  may  elect  to  alternate 
workers  between  entrant  and  attendant 
duties.  As  a  result,  employees  can 
develop  a  clear  understanding  of  how 
the  attendant's  vigilance  and  the 
entrant's  responsiveness  combine  to 
ensure  workplace  safety. 

Proposed  paragraph  (e)(1)  requires 
employers  to  ensure  that  authorized 
entrants  know  and  can  recognize  the 
effects  of  the  hazards  they  may 
confront  and  that  they  understand  the 
consequences  of  hazard  exposure.  As 
indicated  by  the  injury  and  fatality  data, 
permit  space  hazards  often  give  very 
little  warning  before  entrants  are 
endangered.  Therefore,  OSHA  believes 
that  familiarizing  authorized  entrants 
with  potential  hazards  will  significantly 
increase  the  likelihood  that  an  entrant 
would  delect  a  hazard  in  time  for 
successful  escape  or  rescue. 

Proposed  paragraph  (e)(2)  requires 
that  employers  ensure  that  authorized 
entrants  use  the  means  furnished  for 
communicating  with  attendants.  In 
many  cases,  attendants  will  depend  on 
information  from  entrants  in 
determining  whether  it  is  safe  to 
continue  the  entry.  Indeed,  OSHA 
anticipates  that  an  entrant's  failure  to 
maintain  contact  or  that  behavioral 
changes  detected  in  communications 
from  entrants,  will  indicate  to  the 
attendant  that  an  entry  should  be 
terminated  immediately. 

The  proposed  paragraph  also  requires 
entrants  to  notify  the  attendant  if  they 
initiate  evacuation.  In  this  way,  the 
attendant  would  be  alerted  to  perform 
any  assigned  rescue-related  duties,  such 
as  using  a  winch  to  haul  enti-ants  out  or 
summoning  a  rescue  team.  OSHA 
believes  that  signaling  the  attendant 
would  greatly  improve  the  entrant's 
chances  of  exiting  the  space  safely. 

Proposed  paragraph  (e)(3)  requires 
that  employers  provide  and  ensure  the 
proper  use  of  the  personal  protective 
equipment  (PPE)  necessary  for  safe 
entry.  OSHA  notes  that  the  failure  to 
provide  and  ensure  the  proper  use  of  the 
appropriate  personal  protective 
equipment  was  a  major  factor  in  many 
of  the  incidents  reported  in  the  Hazards 
section,  above.  The  Agency  believes, 
therefore,  that  compliance  with  this 
proposed  paragraph  would  prevent  the 
recurrence  of  these  reported  incidents. 

Proposed  paragraph  (e)(4)  requires 
employers  to  ensure  that  their 
employees  who  work  as  authorized 


entrants  exit  a  permit  space  without 
assistance  (self-rescue),  insofar  as  it  is 
physically  possible,  in  the  appropriate 
circumstances.  OSHA  believes  that  self- 
rescue  will  often  provide  the  entrant's 
best  chance  of  escaping  a  space  when  a 
hazard  is  present.  The  time  lost  waiting 
for  the  attendant  to  sununon  rescuers, 
waiting  for  the  rescue  team  to  arrive,  or 
waiting  for  the  attendant  to  perform  any 
other  rescue  duties  can  be  the  difference 
between  life  and  death.  Also,  the 
Agency  notes  that  the  narrowly 
configured  openings  of  many  confined 
spaces  can  make  it  very  difficult  for 
rescuers  to  pull  or  to  carry  out  victims  of 
permit  space  hazards.  Therefore,  while 
OSHA  recognizes  that  self-rescue  will 
sometimes  be  impossible,  the  Agency 
stresses  the  importance  of  self-rescue  as 
a  means  of  saving  lives  and  minimizing 
injuries. 

(f)  Training  and  duties  of  the 
attendant.  Proposed  paragraph  (f) 
requires  employers  to  train  and 
supervise  attendants  so  they  perform 
their  work  properly.  As  noted  above,  the 
provisions  covering  attendants  and 
authorized  entrants  are  designed  to 
complement  each  other.  The  attendant's 
role  in  this  relationship  is  particularly 
important  where  one  attendant  is 
assigned  to  monitor  more  than  one 
entrant  working  in  one  or  more  permit 
spaces.  The  Agency  observes  that,  in  a 
setting  where  employees  may  be  called 
upon  to  make  split-second  decisions,  the 
employer  who  conscientiously  trains 
and  supervises  attendants  significantly 
reduces  the  likelihood  that  hazards, 
employee  errors,  or  confusion  will 
endanger  authorized  entrants. 

Proposed  paragraph  (Q  focuses  the 
attendant's  attention  on  detecting  and 
responding  to  hazards.  OSHA  has  not 
however,  proposed  to  prohibit  the 
attendant  from  performing  other 
assigned  duties.  The  Agency  believes 
that  attendants  could  perform  other 
duties  as  long  as  those  other  duties  do 
not  interfere  with  the  requirements  of 
proposed  paragraph  (T).  OSHA  envisions 
circumstances,  for  example,  where 
attendants  pass  or  receive  equipment 
and  materials  to  and  from  authorized 
entrants.  OSHA  has  specifically 
requested  public  input  on  this  matter  in 
Issue  3  of  this  proposal. 

Proposed  paragraph  (r)(l)  requires 
employers  to  ensure  that  the  attendant 
knows,  at  all  times  during  the  entry,  how 
many  persons  are  in  the  permit  space  so 
that  no  one  is  accidentally  left  in  the 
space  when  it  is  returned  to  service.  In 
event  of  an  emergency  in  the  space,  the 
attendant  also  needs  to  know  the 
number  of  entrants  so  that  there  are 
neither  any  entrants  needing  help  left  in 
the  space,  nor  are  there  any  useless 


search  and  rescue  entries  conducted  for 
persons  who  have  already  left  the  space. 

Proposed  paragraph  (0(2)  requires 
employers  to  ensure  that  attendants 
know  and  can  recognize  the  effects  of 
the  hazards  entrants  may  confront  in  a 
space.  The  attendants  would  be  required 
to  monitor  the  permit  space  to  ensure 
that  any  hazard  was  detected.  In  this 
way,  authorized  entrants,  whose 
efficiency  might  suffer  if  they  were 
preoccupied  by  efforts  to  detect  hazards, 
could  work  carefully  with  the 
confidence  that  the  attendant  would 
detect  any  hazard  which  eluded  their 
attention.  OSHA  also  proposes  to  have 
attendants  watch  out  for  any  entry 
space  hazards  which  might  originate 
outside  the  permit  space. 

Proposed  paragraph  (0(3)  requires 
employers  to  ensure  that  attendants 
maintain  contact  with  authorized 
entrants.  In  addition,  the  attendant 
would,  when  necessary,  order 
evacuation,  deal  with  unauthorized 
persons  in  or  near  the  space,  and 
summon  rescue  and  other  emergency 
services.  OSHA  notes  that  establishing 
a  routine  for  maintaining  contact 
between  attendants  and  entrants  would 
help  attendants  detect  problems  within 
a  space,  because  an  entrant  when  first 
affected  by  a  permit  space  hazard  might 
signal  the  attendant  erratically.  The 
Agency  has  not  prescribed  any 
particular  means  or  procedure  for 
communication,  because  OSHA 
anticipates  that  the  approaches  chosen 
will  have  to  vary  accordmg  to  the 
circumstances  of  the  particular 
workplaces.  The  Agency's  sole  concern 
is  that  the  means  of  communication 
chosen  enable  the  attendants  and  the 
entrants  to  maintain  effective  and 
continuous  contact. 

Proposed  paragraph  (0(4)  requires 
employers  to  ensure  that  attendants 
properly  pertorm  any  assigned  rescue 
duties.  OSHA  is  particularly  concerned 
that  employers  prohibit  attendants  from 
entering  a  permit  space  to  attempt 
rescue.  There  are  numerous  reports  of 
attendants  who  died  as  would-be 
rescuers  because  they  were  unprepared 
for  the  hazards  within  the  spaces.  The 
Agency  believes  that  the  attendant  does 
the  most  good  for  entrants  by  working 
from  the  outside,  such  as  by  attempting 
rescue  through  the  use  of  retrieval  lines 
or  by  contacting  trained  rescuers,  and 
by  being  on  hand  to  inform  the  rescuers 
of  what  has  happened  in  the  space. 
Furthermore,  OSHA  believes  that  the 
training  of  attendants  should  include 
simulated  rescues,  so  that  attendants 
can  develop  a  systematic  approach  for 
summoning  and  dealing  with  rescuers. 
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and  for  pcrfomUng  any  aaaigned  rescue 
duties. 

Proposed  paragraph  (g}  prescribes  the 
training  and  duties  of  individuals  who 
authorize  entry  or  who  are  in  charge  of 
an  entry.  Individuals  who  may  authorize 
an  entry  may  also  assume  the  duty  of 
either  attendant  or  entrant  if  they  have 
the  proper  training.  OSHA  believes  that 
the  socoeesful  performance  of  these 
roles  is  cnicial  to  the  success  of  the 
employer's  efforts  to  ensure  safe  entry. 

Proposed  paragraph  (gKl)  requires 
employers  to  ensure  that  individuals 
who  authorize  or  take  charge  of  entry 
operations  make  the  necessary 
detenninatioa  that  acceptable  entry 
conditions  are  present  tfiat  the  entry 
permit  or  checklist  is  prepared  correctly, 
and  that  entry  authorization  is 
terminated  if  acceptable  entry 
conditions  are  not  present 

OSHA  believes  that  the  proposed 
requirements  are  needed  to  ensure  that 
entries  take  place  only  after  certain 
findings  have  been  made  and  after 
certain  actions  have  been  taken.  The 
Agency  notes  that  failure  to  follow 
through  with  entry  procedures 
contributed  to  some  of  the  incidents 
reported  in  the  Hazards  section,  above. 
The  proposed  provisions  clearly  assign 
responsibility  for  verifying  compliance 
to  the  individual  who  authorizes  or  is  in 
charge  of  entry.  OSHA  observes  that  a 
single  individual  might  both  authorize 
and  take  charge  of  an  entry.  Indeed,  that 
individual  mi^t  also  serve  as  the 
attendant. 

Proposed  paragraph  (g)t2)  requires 
employers  to  ensure  that  individuals 
authorizing  or  in  charge  of  entry  take  the 
necessary  measures  to  remove 
unauthorized  individuals  who  are  in  or 
near  entry  permit  spaces.  OSHA  is 
concerned  that  unauthorized  individuals 
who  get  in  or  near  a  permit  space  may 
endanger  themselves,  as  well  as 
authorized  entrants  and  personnel  who 
may  be  needed  to  rescue  the 
unauthorized  individuals  from  entry 
space  hazards.  The  Agency  believes  diat 
the  person  authorizing  or  in  charge  of 
entry  is  in  the  best  position  to  take  dra 
necessary  action  to  deal  with 
unauthorized  individuals. 

Proposed  paragraph  (h)  sets  out  the 
requirements  for  in-house  and  outside 
rescue  teams.  The  employer  would 
choose  whichever  type  of  rescue  team 
best  suits  his  or  her  circumstances.  The 
Agency  is  aware  that,  while  prompt 
action  by  an  in-plant  rescue  team  may 
make  the  difference  between  a 
successful  and  a  failed  rescue,  many 
employers  may  not  have  the  resources 
to  maintain  a  rescue  team. 

Proposed  paragraph  (h)(1)  lists  the 
minimum  requirements  for  an  In-house 


rescue  teasi.  The  standard  would 
require  that  employers  provide  the 
rescue  l«am  with  tne  equipment  for 
rescue,  and  train  the  team  in  proper 
rescue  techniques,  as  well  as  in  entry 
procedures.  At  least  one  member  of  the 
team  would  be  required  to  maintain 
certification  in  basic  first  aid  and 
cardiopulmonary  resuscitation  (CPR). 

Proposed  paragraph  (h)(2)  requires 
employers  who  choose  to  use  outside 
rescue  services  to  ensure  that  the 
outside  rescuers  are  informed  of  the 
hazards  they  may  confront  so  they  can 
equip  and  conduct  themselves 
appropriately.  Given  that  the  employer 
has  no  control  over  outside  rescuers, 
OSHA  believes  it  is  very  important  that 
employers  keep  designated  rescuers 
informed  of  potential  rescue  needs. 

Proposed  peri^^^ph  (i)  contains 
provisions  under  which  employers  could 
issue  "special  permits"  which  would 
authorize  employees  to  enter  low- 
hazard  permit  spaces  without  an 
attendant  Low-hazard  permit  spaces,  as 
defined  in  proposed  paragraph  (b),  pose 
an  extremely  low  risk  of  posing  IDLH  or 
engulfment  hazards  and  have  had  all 
other  serious  hazards  controlled.  OSHA 
believes  that  this  diveigence  from  the 
proposed  paragraph  (f)  requirement  for 
an  attendant  is  justified  where  entrants 
routinely  enter  pennit  spaces  to  perform 
checking  and  inspecting,  minor 
maintenance  work  and  diked  area  work, 
because  authorized  enfrants  would  be 
adequately  protected  from  any  possible 
atmospheric  hazards  through  thie 
proposed  testing,  monitoring  and 
ventilation  requirements  and  through 
the  other  proposed  provisions.  The 
Agency  notes  that  employers  who 
assign  employees  to  enter  pennit  spaces, 
which  qualify  only  marginally  as  permit 
spaces,  could  find  proposed  paragraph 
(i)  a  reasonable  alternative  to  complying 
with  proposed  paragraph  (f). 

OSHA  proposes  to  limit  the  effective 
life  of  a  special  permit  to  one  year. 
OSHA  has  not  limited  the  effective  life 
of  entry  permits  when  entry  is  to  be 
performed  with  an  attendant  on  hand. 
The  Agency  believes  that  an  employer 
who  complies  with  the  requirements  of 
the  proposed  standard,  including  the 
requirements  for  attendants,  has 
provided  sufficient  assurance  that 
entrants  would  be  protected  to  justify 
permitting  the  employer  to  set  the 
duration  of  the  permit  at  the  length 
appropriate  to  complete  the  pertinent 
work.  On  the  other  hand.  OSHA 
believes  that  the  authorization  of  entry 
without  an  attendant  may  provide  less 
assurance  that  the  necessary  conditions 
for  safe  entry  would  be  maintained. 
Therefore,  the  Agency  would  require 
employers  who  follow  proposed 


paragraph  (i)  to  reevaluate  and  reissue 
their  entry  permits  at  least  once  a  year 
to  ensure  that  employers  authorize  non- 
attendant  entry  only  when  the 
necessary  conditions  and  actions  have 
been  performed. 

Proposed  paragraph  (i)  covers 
situations  in  which  employers  who 
authorize  entry  with  special  permits, 
and  who  then  revoke  those  permits 
because  unacceptable  entry  conditions 
have  arisen.  These  employers  cannot 
allow  entry  into  those  spaces  by  special 
pennit  until  the  conditions  of  that  space 
which  allowed  for  special  permit  entry 
have  been  restored  and  the  employer 
reevaluates  the  space  and  makes  a  new 
determination  that  the  space  may  again 
be  treated  as  a  special  permit  (low 
hazard)  space.  This  requirement  reflects 
OSHA's  concern  that  employees  would 
be  endangered  if  the  employer  was 
again  allowed  to  authorize  entry  without 
an  attendant  and  unacceptable  entry 
conditions  again  arose.  The  Agency  has 
serious  doubts  as  to  the  likelihood  that 
an  employer  could  establish  diat  a 
permit  space  for  which  a  special  permit 
has  been  revoked  should  continue  to  be 
treated  as  a  low-hazard  permit  space. 
This  provision  also  reflects  OSHA's 
view  that  proposed  paragraph  (i)  should 
only  be  available  where  employers  can 
provide  clear  assurance  that  employee 
protection  will  not  be  compromised  by 
absence  of  an  attendant. 

Proposed  paragraph  (i)(l)  presents  the 
additional  requirements  which 
employers  must  satisfy  if  they  dedde  to 
have  employees  perform  checking  or 
inspecting  duties  inside  a  low-hazard 
permit  space  without  having  an 
attendant  stationed  outside.  OSHA 
believes  that  there  are  situations  where 
an  employer  could  appropriately  decide 
that  an  entry  performed  simply  to  check 
or  Inspect  equipment  did  not  require  the 
stationing  of  an  attendant  based  on: 

•  The  circumstances  of  the  permit 
space,  such  as  the  nature  of  the 
identified  hazards  and  the  likelihood 
that  authorized  entrants  would  generate 
or  confrtjnt  hazards; 

•  The  employer's  and  authorized 
entrant's  experience  with  entry  to  that 
permit  space: 

•  The  routine,  repetitive  ami 
nondisruptive  nature  of  the  entry;  and 

•  The  ability  to  comply  with  the 
special  provisions  of  proposed 
paragraph  (i)(l). 

OSHA  remains  suffidentiy  concerned 
that  an  IDLH  atmosphere  could  arise  in 
a  "low-hazard  permit  space"  that  the 
Agency  would  require  employers  to 
ensure  that  the  pennit  space  atmosphere 
is  tested  immediatdy  prior  to  entry  and 
that  authorized  enfrants  who  would 


move  beyond  the  area  which  could  be 
tested  from  outside  the  space  be 
appropriately  equipped,  trained  and 
supervised  to  ensure  that  they  test  the 
atmosphere,  as  necessary,  to  ensure  that 
conditions  are  acceptable  for  continued 
entry. 

Proposed  paragraph  (i)(2)  presents  the 
additional  requirements  which 
employers  must  satisfy  if  they  decide  to 
have  employees  perform  minor 
maintenance  duties  inside  a  low-hazard 
pennit  space  without  having  an 
attendant  stationed  outside.  OSHA 
believes  that  there  are  situations  where 
an  employer  could  appropriately  decide, 
based  on  the  factors  discussed  above 
under  proposed  paragraph  (i)(l).  that 
minor  maintenance  work  on  equipment 
within  the  pennit  space  could  be 
performed  safely  without  having  an 
attendant  on  hand 

The  key  difference  between  proposed 
paragraphs  (i)(l)  and  (i)(2)  is  that 
enfrants  perfonning  minor  maintenance 
would  bring  materials  into  the  permit 
space  and  perform  work  in  the  permit 
space  which  could  change  the 
conditions  in  the  space.  Under  the 
proposal,  the  employer  must  ensure  that 
any  such  change  in  the  permit  space 
would  not  generate  a  serious  hazard. 
OSHA  stresses  that,  where  the  employer 
cannot  ensure  that  maintenance  work 
would  proceed  without  generating  a 
serious  hazard  in  a  pennit  space,  the 
employer  would  be  required  to  comply 
witii  the  requirements  for  attendatits  in 
proposed  paragraph  (f). 

OSHA  also  notes  that,  as  discussed 
above  under  proposed  paragraph  (i)(l). 
proposed  paragraph  (i)(2)  requires 
employers  to  ensure  that  any  potential 
IDLH  hazard  is  controlled  or  detected 
prior  to  entry.  Again  this  provision 
indicates  the  Agency's  concern  that 
however  low  the  probability,  authorized 
entrants  in  a  low-hazard  pennit  space 
may  be  exposed  to  atmospheric  hazards 
due,  for  example,  to  changes  in  the 
space.  Therefore,  the  Agency  proposes 
that  employers  ensure  the  safety  of 
authorized  entrants  by  testing, 
monitoring  or  ventilating,  as  appropriate 
under  the  given  circumstances. 

Proposed  paragraph  (i)(3)  presents  the 
additional  requirements  which 
employers  must  satisfy  if  they  decide  to 
have  employees  perform  work  in  diked 
areas  which  are  six  feet  or  more  in 
height  and  are  regulated  as  pennit 
spaces  without  having  an  attendant 
stationed  outside.  OSHA  believes  that 
there  are  situations  where  the  employer 
could  appropriately  decide,  based  again 
on  the  factors  discussed  above  under 
proposed  paragraph  (i)(l),  that  work  in  a 
diked  area  could  be  performed  safely 
without  an  attendant  on  hand. 


The  work  contemplated  under 
proposed  paragraph  (i)(3)  could  be 
similar  to  that  which  would  be 
authorized  under  proposed  paragraph 
(i)(l)  and  (i)(2).  and  could  also  include 
regular  maintenance  or  repair  work.  In 
any  case,  OSHA  would  require  that 
entry  could  proceed  without  an 
attendant  only  if  the  employer  ensured 
that  the  necessary  procedures  to  prevent 
generation  of  a  hazard  were  in  effect 
before  and  throughout  the  entry.  OSHA 
specifically  noted  linebreaking  as  an 
activity  performed  in  diked  areas  for 
which  appropriate  procedures,  including 
the  preparation  of  a  permit  to  authorize 
linebreaking.  would  be  required  to 
protect  authorized  entrants.  OSHA 
solicits  comments  on  the 
appropriateness  of  allowing  employers 
to  authorize  entry  without  providing  an 
attendant.  In  addition,  as  noted  in  Issue 
8,  OSHA  requests  that  commenters 
submit  suggested  criteria  through  which 
employers  could  assess  the  applicability 
of  proposed  paragraph  (i)  to  thefr 
operations  and  could  determine  how 
best  to  comply  with  proposed  paragraph 
(i). 
Costs  vs.  Risk  Reduction 

The  U.S.  Supreme  Court,  in  American 
Textile  Manufacturers  Institute  v. 
Donovan,  452  U.S.  490  (1961), 
determined  that  for  standards  dealing 
with  toxic  substances  or  harmful 
physical  agents  ("section  6(b)(5) 
standards"),  once  OSHA  determines 
that  there  is  a  "significant  risk"  to 
employees,  the  standards  may  not  be 
based  on  a  balancing  of  costs  and 
benefits;  rather,  the  standards  must 
reduce  the  risk  "to  the  extent  feasible." 
The  decision  in  American  Textile  did 
not  reach  the  issue  of  whether  cost- 
benefit  analysis  is  either  required  or 
permitted  in  the  issuance  of  other  types 
of  standards  under  the  OSH  Act 

In  a  recent  decision  on  OSHA's  grain 
handling  standard.  National  Grain  and 
Feed  Association  v.  OSHA,  866  F.2d  717 
{5th  Cir.,  1989).  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  held  that 
the  grain  standard  did  not  deal  with  a 
toxic  substance  or  harmful  physical 
agent  within  the  contemplation  of 
section  6(b)(5).  and  that  it  was  not 
subject  to  the  "feasibility  mandate" 
under  the  American  Textiles  decision. 
In  National  grain,  the  Fifth  Circuit  found 
that  standards  other  than  section  6(b)(5) 
standards  must  be  "reasonably 
necessary  or  appropriate"  to  protect 
employee  safety,  and  that  in  contrast  to 
6{bH5)  standards,  "(tjhis  determination 
encompasses  a  specie  of  cost-benefit 
justification."  866  F.2d  at  733.  Citing  its 
previous  decision  in  Texas  Independent 
Ginners  v.  Marshall,  630  F.2d  398  (1980), 


the  Court  determined  that  "(tjhe 
reasonably  necessary 
requirement  .  .  .  only  demands  that  the 
expected  costs  of  OSHA  regulations  be 
reasonably  related  to  the  expected 
benefits,  leaving  considerable  discretion 
for  the  agency  as  long  as  it  is  exercised 
on  substantial  evidence  and  with  an 
adequate  statement  of  reasons.  630  F.2d 
(398]  at  411  n.  44{.r'  866  F.2d  at  733. 
OSHA  believes  that  its  proposed  rule  on 
confined  spaces  readily  meets  the  test 
set  forth  by  the  Fifth  (Circuit  in  National 
Grain,  insofar  as  that  test  is  applicable 
and  requests  public  comment  on  the 
requirements  in  its  proposed  rule. 

Appendices 

OSHA  would  propose  to  include  three 
non-mandatory  appendices  (Appendix 
A,  Appendix  B  and  Appendix  C)  with 
the  standard  The  purpose  of  these 
appendices  is  to  provide  information 
useful  to  the  employer  in  complying  with 
the  standard.  Subjects  of  these 
appendices  would  be: 

Appendix  A — Decision  logic 
flowchart. 

Appendix  B — References. 

Appendix  C — Permit  and  associated 
checklist  examples. 

OSHA  would  welcome  examples  of 
confined  space  entry  procedures  and 
permits  as  well  as  other  useful 
information  which  could  be  included  in 
these  appendices  to  serve  as  guidelines 
for  employers. 
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VI.  Summary  of  the  Preliminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  and  the 
Environmental  Impact  Assessment 

A.  Preliminary  Regulatory  Impact 
Analysis 

This  analysis  has  been  performed  in 
accordance  with  the  requirements  of 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  of  1980  (5 


U.S.C.  601  et  seq.).  The  following 
paragraphs  summarize  the  economic 
and  other  impacts  of  the  proposed  rule 
on  the  sectors  most  likely  to  be  affected. 
The  complete  PRLA  is  available  in  the 
public  docket. 

1.  Background 

Based  largely  on  an  industry  report 
prepared  by  the  CONSAD  Research 
Corporation  (CONSAD).  OSHA 
estimates  that  the  proposed  confined 
space  standard  will  have  a  cost  impact 
on  at  least  30  two-digit  Standard 
Industrial  Classification  (SIC)  industry 
groups  covered  by  the  proposal. 

In  manufacturing  industries,  examples 
of  permit  spaces  include  storage  vessels, 
furnaces,  railroad  tank  cars  and  aircraft 
sections  being  manufactured.  In  non- 
manufacturing  industries,  permit  spaces 
include  manholes  serviced  in  the 
UUlities  Industry  (SIC  49)  and 
autoclaves  cleaned  and  maintained  in 
hospitals  (SIC  806).  OSHA  estimates 
that  about  224,000  establishments  have 
permit  spaces,  that  about  7.2  million 
production  workers  are  employed  at 
these  establishments,  and  about  2.1 
million  workers  enter  permit  spaces 
annually.  Table  I  presents  the  number  of 
establishments  with  permit  spaces  and 
the  number  of  production  workers  and 
permit  space  entrants  by  major  industry 
group. 


Table  1  .—Number  of  Estabushmekts  With  Permit  Spaces  ano  Number  of  Workers  and  Scheduled  Entrai4ts  at  Those 
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TABtE  1.— Number  OF  EsT^uBMMEMTs  With  PERMrr  Spaces  AND  Number  OF  Workers  AND  Scheduled  EimuNTS  AT 

Plants— Continued 


SIC    Industry/Category 


Boilers  In  Commercial  BIdgs -« 
'  Total 


■  Roprmenis  total  employees. 
*  Includes  coMradors. 

Source:  CONSAO:  U.S.  OepartmenI  ol 
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Employees  who  enter  permit  spaces 
may  encounter  a  variety  of  hazards. 
OSHA  has  determined  that  most 
employee  injuries  and  deaths  occur  in 
toxic  or  asphyxiating  atmospheres.  The 
Agency  has  found  that  confined  space 
entrants  are  also  injured  and  killeid  due 
to  enguliment  by  fine  particulate  matter, 
fire,  explosion  and  mechanical  hazards. 
In  addition,  when  personnel  outside  a 
confined  space  become  aware  that  an 
entrant  is  experiencing  difficulties,  those 
personnel  often  attempt  to  rescue  the 
entrant.  Often  these  would-be  rescuers 
are  unaware  of  or  not  equipped  for  the 
hazard  encountered  and  are  overcome 
along  with  the  initial  entrant 

Most  permit  spaces  are  entered 
infrequently.  Periodic  entries  may  be 
made  into  those  spaces  to  inspect,  clean 
or  repair  equipment.  Some  products  are 
considered  permit  spaces  while  they  are 
being  btiilt,  and  entries  by  workers  are 
required  as  part  of  the  manufacturing 
process.  Entry  into  these  permit  spaces 
is  often  fi^quent 

2.  Noiu^gulatory  Alternatives 

The  objective  of  OSHA's  proposed 
standard  for  confined  spaces  is  to 
reduce  the  ntunber  of  employee  injuries 
resulting  from  unsafe  entiy  into  confined 
spaces.  OSHA  believes  that  the  present 
risk  to  employees  is  excessive  and  that 
compliance  with  the  proposed  standard 
will  prevent  nearly  all  of  the  work- 
related  accidents.  OSHA  examined  the 
nonregulatory  approaches  for  promoting 
adequate  levels  of  workplace  safety  for 
promoting  adequate  levels  of  workplace 
safety  in  confined  spaces,  including  (1) 
economic  forces  generated  by  the 
private  market  system,  (2)  incentives 
created  by  Workers'  Compensation 
programs  or  the  threat  of  private  suits, 
and  (3)  related  activities  of  other  private 
or  government  agencies.  As  a  result  of 
this  review.  OSHA  has  determined  that 


the  need  for  government  regulation 
arises  from  the  significant  risk  of  job- 
related  injiuy  or  death  caused  by  the 
inadequate'rate  of  optional  private 
haxard-abatement  expenditure  in 
establishments  with  confined  spaces. 

Private  markets  fail  to  provide  enough 
safety  and  health  resources  due  to  the 
imperfect  distribution  of  risk 
information,  the  immobility  of  labor,  and 
the  extemalization  of  some  of  the  social 
costs  of  worker  injuries  and  deaths. 
Workers'  Compensation  systems  do  not 
offer  an  adequate  remedy  because  the 
premiums  do  not  reflect  workplace  risk, 
and  liability  claims  are  restricted  by 
state  statutes  preventing  employees 
from  suing  their  employers.  While  there 
are  some  voluntary  industry-generated 
standards  and  some  state  regulation, 
OSHA  believes  that  these  measures, 
because  they  tend  to  be  incomplete, 
inconsistent  and  lacking  in  guidance  for 
employers,  do  not  provide  adequate 
protection  for  all  workers.  In  addition, 
OSHA  has  repeatedly  cited  employers 
under  the  general  duty  clause,  section 
5(a)(1)  of  the  OSH  Act,  for  confined 
space  workplace  conditions  which  the 
Agency  determined  violated  the  basic 
requirement  that  employers  provide 
their  employees  with  workplaces  free 
from  recognized  hazards.  This  indicates 
to  OSHA  that  employees  working  in 
confined  spaces  confront  significant 
safety  and  health  hazards  frequently 
enough  to  justify  the  issuance  of  a 
standard  specifically  designed  to 
address  those  hazards.  Therefore, 
OSHA  has  determined  that  a 
comprehensive  federal  standard  is 
necessary  to  protect  confined  space 
workers. 

3.  Technological  Feasibility 

OSHA  has  determined  that  it  is 
technologically  feasible  to  implement 
the  proposed  standard.  The  technology 
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that  would  be  required  by  the  provisions 
in  the  proposed  standard  is  now  used  by 
some  employers  in  all  industries 
covered  by  the  proposal.  Based  on  the 
ciurent  use  of  atmospheric  testing 
instruments,  ventilation  equipment 
respirators,  and  retrieval  devices.  OSHA 
believes  that  all  employers  would  be 
able  to  implement  existing  technology  to 
comply  with  the  proposal.  No  new 
technological  developments  would  be 
needed  for  firms  to  reach  compliance 
with  the  proposed  standard. 

4.  Benefits 

While  there  are  limitations  to 
available  data,  OSHA  estimates  that  80 
to  90  percent  of  the  accidents  in 
confined  spaces  would  be  avoided  by 
compliance  with  the  proposed  standard. 
OSHA  estimates  that  31  to  35  fatalities. 
2,220  to  2,497  lost  workday  injuries,  and 
2,532  to  2.849  non-lost  workday  injuries 
would  be  prevented.  However,  given  the 
tmcertainty  over  the  precise  number  of 
injuries  occurring  annually  in  confined 
spaces,  a  sensitivity  analysis  of  benefits, 
based  on  varying  assumptions,  is 
provided  in  Tables  II-A  and  U-B.  The 
accident  reports  indicate  that  most 
fatalities  and  injuries  occur  because 
employees  are  unaware  of  the  hazards 
in  the  permit  spaces  and  are 
inadequately  equipped  to  manage  the 
hazardous  situations.  The  objective  of 
the  proposed  standard  is  to  correct  both 
of  these  situations.  By  lowering  the 
accident  rate  of  employees  who  make 
work-related  entries,  the  standard  will 
also  reduce  the  number  of  emergency 
situations  where  injured  workers  are 
incapacitated  inside  permit  spaces. 
Rescuers  would  make  fewer  entries, 
thereby  reducing  their  exposure  to 
confined  spaces  and  preventing 
additional  injuries  and  deaths. 
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Table  ll-A.— SENsmvtTY  Analysis  of  Estimated  Prevented  Fatalities 


Sector 


Cwrani 


80% 


90% 


00  A  Qm  ExtracHon 

MMMteHmlHU 

TmpOfWion  i  PuMc  UMMiM^ 
wnowHW  Mno  nMM  irKW. 

S«iv*c««.. 

Iloit  Cmpluyii  UiiiJwiifiiJ  - 

ToM 


2.8 
2a6 
7.9 
1.8 
Ol» 
6.1 


2.3 
16.5 
6.3 
1.0 
0.2 
4.9 


2.6 
18.5 
7.1 
1.2 
0.3 
5.5 


39.1 


31.3 


36.2 


M  .4  CMrao*  anoMl  llaWos  m  Lockout/taooul  iHuatlons. 
SouroK  US.  Oapannwnt  o(  L«bor.  Occupational  Satety  and  Heaitti  Administration,  Office  of  Reguiatwy  Anelysia. 

Tabic  ll-B.— Lost  workday  Injuries 
Lost  Workday  Injuries 


Nun^ar  of  inlurtM  at  5. 10.  and  20  peroani  of  BLS  ralto  of  inM«M  to  (ataWiea  *  and  aeiimaied 
inlurtaa  pravenlad  at  60  and  90  percent  effectiveness  level 

Sector 

Cunam 

Prevented  (80%) 

Prevented  (90%) 

5% 

10% 

20% 

5% 

10% 

20% 

5% 

10% 

20% 

01 A  Qm  Extaction 

TraraporMon  A  PuMc  UIMiee 

wnoieeaie  ana  nem  iraoa >w -......>.-. 

$<Hv4cet                     , 

103 
731 
280 
46 
10 
217 

206 

1.462 

561 

92 

20 

433 

412 
2.924 
1.122 

186 
40 

886 

82 
586 

224 

37 

8 

173 

166 
1.170 

449 
74 
16 

346 

329 
2.339 

897 

148 

32 

603 

93 
658 
252 

42 

9 

195 

185 

1.316 

505 

83 

.      18 

390 

371 
^6^2 
1X)10 

168 
36 

Hoet  Fmptoyer  Unidenlifled  .„. 

780 

Tom 

1.387 

Z774 

6.548 

1.110 

2.220 

4.439 

1.246 

Z497 

4.994 

Table  II-C.— Non-Lost  workday  Injuries 


Number  o<  iniuriaa  at  5, 10.  and  20  percent  of  Bl  S  ratio  of  iniuries  to  fatalifes  >  and  estintated 

Sector 

Cutram 

Prevented  (80%) 

Prevented  (90%) 

5% 

10% 

20% 

5% 

10% 

20% 

5% 

10% 

20% 

117 
834 
320 
53 
11 
247 

236 

1.688 

640 

106 

23 

494 

470 
3.336 
1.280 

211 
46 

988 

94 
667 
2S6 

42 

9 
196 

188 

1.334 

512 

84 

18 

395 

376 
2.669 
1.024 

168 
37 

791 

106 
751 
288 

47 

10 

222 

211 
1.501 

576 
95 
21 

445 

423 

Manufacturing 

Tranapoftaton  A  Public  IMMilies 

MftniM^a  ««t  Rtflpa  Trwt*     

3.003 

1.152 

190 

Servicea ._    _     _          _        

41 
689 

TcM 

1.583 

3.166 

6.330 

1.286 

2.532 

5.064 

1.424 

Z849 

5.697 

■  To  eaMnwte  iniunes,  OSHA  employed  tlw  ralto  of  BLS  estimated  iniunes  to  fataWes  m  manufacturing  and  utilities.  However,  because  confined  space  accidents 
are  lypicaay  more  catastropmc  in  nature,  a  lo«Mr  ralto  would  t>e  expecMd.  For  trite  reason.  OSHA  has  estimated  the  number  of  iniunes  at  5.  10  and  20  percent  o(  the 
BLS  ralto.  OSHA  has  employed  10  percent  for  Ha  calculation  of  benefits.  Thia  moditied  ratio  was  then  multiplied  by  the  number  of  fatalities  recorded  in  confined 
spaces  in  OHSA  data  (as  rapraasnted  in  Tatite  ll-A). 

Source:  U.&  Dapanmant  of  Labor.  Occupational  Safety  and  Health  AdminMration.  Office  of  Regulatory  Analysis. 


In  addition.  OSHA  expects  the  rules 
to  save  productive  time  that  would  be 
lost  due  to  these  accidents  and 
administrative  time  spent  filing  accfdent 
reports  and  replacing  injured  workers. 
Based  upon  an  estimated  value  of  $4.(XX) 
per  lost-workday  injury  avoided,  and 
$350  per  non-lost  workday  injiuy 
avoided,  employer  benefits  (cost 
savings)  are  estimated  to  have  a 
monetized  value  of  $9.9  to  $11.1  million. 
Further,  based  upon  willingness  to  pay 
estimates  of  $33,000  per  lost-workday 
injury  and  $320  per  non-lost-workday 
injury,  the  total  value  of  reduced  non- 


fatal accidents  to  society  is  estimated  to 
be  approximately  $85  to  $94  million. 

5.  Estimated  Costs  of  the  Proposed 
Standard 

OSHA  estimates  that  compliance  with 
the  proposed  permit  required  conHned 
space  standard  will  impose  start-up 
costs  of  $36.9  million  and  recurring 
annualized  costs  of  $160.0  million. 
Annualizing  the  start-up  costs  produces 
a  total  annualized  cost  of  $166.0  million. 
Factoring  in  the  non-fatality  benefits  to 
society  noted  above,  OSHA  estimates 
the  net  cost  per  fatality  avoided  is 


between  $2.0  and  $2.5  million. 

OSHA  also  calculated  the  costs  of 
compliance  by  provision  for  each 
affected  industry.  As  shown  in  Table  III, 
the  highest  initial  cost  of  any  provision. 
$25.8  million,  is  for  training,  lliis  cost  is 
due  to  the  large  number  of  production 
workers  to  be  trained.  The  highest 
annual  cost,  to  provide  an  attendant 
during  entries,  is  $54.7  million  a  year. 
There  are  also  significant  annual  costs 
to  provide  respiratory  protection  and  to 
perform  atmospheric  testing. 

As  shown  in  Table  IV,  the  industry 
group  with  the  highest  estimated  initial 
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cost,  $8.0  million,  is  the  utilities  industry 
(SIC  49).  The  utilities  industry  also  has 


the  highest  estimated  annual  cost  $52 
million,  mainly  due  to  the  large  number 


of  confined  space  entries  made  each 
year. 


Table  III.— Summary  of  Initial  and  Total  Compuance  Costs  by  Provision  ($) 


Provision 


Total  initial 
costs 


Total  annual 
costs 


Establish  Permit  Entry  Program/System . 

Issue  Permits _ 

Training 

Inform  Nort-Entrants 

AtrTX>spheric  Te8tir>g 

Mechanical  Ventilation 

Respiratory  Protection 

Retrieval  Devices _ 

Isolation  Procedures  ' 

Protective  Clothirtg 

Vehicle  &  Pedestrian  Guards- 

Attendant „ 

Total 


9,162.226 

0 

25.828.964 

6.357 

0 

0 

0 

1.882.242 

0 

0 

0 

0 


39.000 

11.744.418 

3.099.436 

2.701.120 

36.506.187 

13.128.906 

29,177,494 

2.224.340 

3.144.304 

3.336.156 

126.244 

54.747.406 


36379.788 


158,977X)15 


'  lr>cludes  $1  million  for  control  of  hazardous  er>ergy  sources  that  wiR  t>e  required  under  a  separate  rule,  once  final. 
Source:  U.S.  Department  o<  Labor,  OSHA.  Office  of  Regulatory  Analysis. 

Table  IV.— Summary  of  Initial  and  Total  Compliance  Costs  of  the  Conrned  Spaces  Standard  by  Industry  (4) 


sic    Industry 


ToMMIial 
coals 


Total  annual 
coats 


07  Agricultural  Services 

13  Oil  A  Gas  Eirtraction „.„ 

20  Food  and  Kindred  Products 

21  Tobacco  Manufacturers _ 

22  Textile  Mill  Products 

24  Wood  Products  (less  Furniture) 

25  Furniture  arxl  Fixtures 

26  Papet  Products 

27  Pnnting  and  PutilisfMng .:. 

28  Chemicals  A  Allied  Products 

29  Petrlrn  Ref  A  Related  Industry , 

30  Rubber  Products 

31  Leather  and  Lestfier  Products 

32  Stone.  Clay.  Glass  A  Concrete 

33  Primary  Metals  Industry „.._. 

34  Fabricated  Metal  Products _.. 

35  Machinery.  Except  Electrical 

36  Eloctnc/Electronic  Equipmertf. 

37  Transportation  Equipment 

38  Instruments  A  Related  Products 

39  Miscellaneous  Manufactunng  Industry.. 

42  Motor  Freight  Transportation 

49  Etoc,  Gas,  Sanitary  Services 

51  Wholesale  Trade/Nonduratile _. 

59  Miscellaneous  Retail „ 

70  Hotels  and  Ottier  Lodging 

72  Personal  Services ....... 

78  Motion  Pictures „ _ 

80  Health  Services 

84  Museums,  Botanical.  Zoo 

Boilers  in  Commercial  Buildings    


::z: 


Total. 


2,743.417 

0 

2.368,152 

33.294 

387.187 

1.511.643 

901.605 

1.525.518 

760 

1.476.496 

132.641 

596.747 

19.412 

1.992.046 

1.011.200 

2.247.886 

543.968 

2308393 

1.157.633 

2.274 

100,473 

2.330.464 

8,025,120 

3,602.372 

322.123 

7^880 

423.383 

0 

263.251 

877 

291.683 


36.879.788 


7.127.545 

585.000 

13.787.599 

43370 

777.118 

941,339 

1.390.871 

4.158.059 

832 

1.187,919 

1,596.553 

4.567.823 

16.357 

4,886,588 

5,671,647 

6.282.654 

1,967,344 

15.872.363 

10,912.009 

338 

1,057.983 

3.219.569 

52.029.269 

16.345.904 

256.334 

726.439 

3Z980 

0 

3.969.307 

219 

532345 


159.077.015 


*  Numbers  may  not  total  precisely  due  to  rourxflrig. 

Source:  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis. 


Various  other  proposed  OSHA 
standards  would  overlap  with  certain 
provisions  and  industries  covered  by 
this  standard.  In  this  analysis,  as  noted 
in  Tables  UA  and  III.  OSHA  has 
assumed  costs  and  benefits  attributable 
to  control  of  hazardous  power  sources  in 
confined  spaces.  Similarly.  «)8ts  and 
benefits  related, to  mitigating  hazards  in 
confined  spaces  in  electrical  power 
generating  facilities  have  also  been 


included.  When  these  rules  become 
final,  these  costs  and  benefits  will  no 
longer  apply  to  this  rule. 

6.  Economic  and  Other  Impacts 

OSHA  believes  that  none  of  the  30 
industry  groups  having  costs  imposed  by 
the  proposal  would  experience 
significant  economic  impacts  because 
the  compliance  costs  can  be  passed 
through  to  consumers  or  absorbed  from 


profits.  OSHA  estimates  that  the 
average  price  increase  needed  to 
maintain  profits  in  the  affected 
industries  would  be  less  than  one 
hundredth  of  a  percent  (ratio  of 
compliance  costs  to  the  value  of 
shipments).  The  maximum  price 
increase  in  any  one  of  the  30  industries 
was  estimated  to  be  less  than  0.2 
percent.  OSHA  also  estimated  the 
economic  consequences  of  the 
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assumption  that  all  of  the  costs  would 
be  absorbed  from  industry  proHts  and 
not  passed  on  to  consumers.  By 
comparing  the  estimated  compliance 
costs  to  estimated  profits  for  each 


industry.  OSHA  estimated  that  the 
overall  profit  reduction  for  the  30 
affected  industries  was  less  than  0.1 
percent  Therefore.  OSHA  expects  that 
the  proposed  standard  will  not  have  a 


significant  economic  impact.  Table  V 
shows  the  estimated  maximum  price 
increase  or  profit  reduction  for  each 
major  industry  group. 


Tabi£  v.— Maximum  Price  Increase  or  Profit  Reduction  for  Major  Industry  Groups  ($) 


SIC    Industry 


Maximum 

price  increase 

(percent) 


Maximum 

prom 
reduction 
(percent) 


07 
13 
20 

^^ 

22 
24 

2S 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
38 
42 
49 
51 
60 
70 
72 
78 
80 
84 


Agricultural  Sarvlcaa _ 

01  ft  Gas  Ex»action.„ „ 

Food  aiKl  lOndred  Products . 

Tobacco  Manutacturars 

TsBrtia  MM  F^oducts.^ 


\Wood  Products  (lass  Fumilura). 

FufnHura  and  Feduras 

Pspsf  Products  — »............».«-. 

Phmmg  and  PuMstdno.. 


ChamicA  ft  Albad  Products 

Patrim  Ra(  ft  RaMed  Industry.. 
RubtMT  Products 


LaavMr  and  Laamar  wooucis- 


Stona.  Clay.  Glass  ft  Ooncrala.. 

PrMMry  Matala  Indualry 

Fabncalad  MaM  Products 

*  *  -  -  *-  •  ^     ■  -  M*  ^1  ■  M a  J  ■  ■  i 

TrmpofHtan  E^uipiiisnt ..— 

wWtnMfWnm  m  nSHnKI  rmV— .« 

Mtoc.  Manutacturino  md. — 

RSOMsr  rraia''*  iransporiaDon.. 
Elac  Gas,  SartHary  Sarvfcas.... 
\MMmtt»  Trada/Nondurabta.. 


HoMsand Other  Lodging. 

Psraonal  Sarvicas ».. 

Motion  PickMa.— ■- ~.— 
naaan  aamoaa— —....._. 


zoo.. 


Total.. 


N/A 
0.00028 
.00421 
.00026 
.00146 
.00411 
.00401 
.00367 
.00000 
i)0064 
.00124 
.00589 

ooooe 

.00644 
.00521 
.00490 
.00097 
.00725 
.00342 
.00000 
.00618 
.00480 
.12678 
.00424 
X>1356 
.00110 
.00166 
.00000 
.00486 
.00004 


.00504 


N/A 

0.01228 

.05974 

.00083 

.02410 
.03912 
.07247 
.03987 
.00001 
.00561 
.02145 
.07852 
.00319 
.10621 
.12780 
.08909 
.01373 
.10902 
.05243 
.00001 
.04057 

N/A 
.17110 
.86005 

N/A 

N/A 
.00330 
.00000 
.03491 

N/A 


.07183 


ttoisca.  U.&  Patiailiiiaiit  ol  Labor,  06^  ONica  cH  Ragutalory  Aralyais. 


B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  et  seg.],  OSHA  has 
assessed  the  expected  impact  of  the 
proposed  standard  on  small  entities  in 
each  of  the  affected  industries.  OSHA 
has  concluded  that  the  proposed 
standard  will  not  significantly  burden 
small  businesses.  This  assessment  was 
based  on  a  comparison  of  estimated 
compliance  costs  and  value  of 
shipments  for  those  small  plants  where 
data  were  available.  In  no  industry 
would  the  small  business  segment  have 
to  increase  prices  by  more  than  two- 
tenths  of  one  percent  to  offset  the  costs. 
The  majority  of  the  industry  increases 
are  below  one  hundredth  of  a  percent 
(see  Table  VI).  The  highest  estimated 
price  increase  would  be  0.12  percent  in 
Stone,  Clay,  and  Glass  Products  (SIC 
32).  In  addition,  the  use  of  performance 
language  in  the  proposed  standard 
would  facihtate  comphance  by  small 
Hrms.  The  flexibility  in  meeting 
requirements  allows  smaller  plants  to 


have  lower  compHance  costs  for  some 
provisions. 

Table  VI.-Maximum  Price  Increase  for 
Smau  Entities 


Table  VI.-Maximum  Price  Increase  for 
Smau  ENTITIE&— Continiied 


sic    Industry 


07    Agricultural  Senricaa 

13    Oil  ft  Gaa  Extraciion.„„ 

20  Food  Mid  Kindred  Products — 

21  Tobacco  Manufacturers 

22  TextHe  MiU  Products 

24  Lumber  wid  Wood  Products 

25  FumMure  and  Fixtures 

26  Paper  «id  AMed  Products 

27  PrMkig  WKt  Publishing 

28  Chemicals  and  AMed  Products — 

29  Petroleum  and  Coal  Products 

30  Rubber  and  Misc.  Plastic  Products. 

31  Leather  and  Leather  Products 

32  Stone.  Clay,  and  Glaas  Products.-. 

33  Primary  Metal  Induatrias  ■..~~ 

34  Fabricated  Metal  Products — „..— . 
36    Machinery.  Exoapl  Eiactrtcal 

36  Electric/Bec»onc  Equipment 

37  Transportation  Equipinent 

38  Instruments  ft  Related  Products 


Maxi- 
mum 

pnca 

Iftcrease 

tper- 

cwiO 


SIC    Industry 


NA 

NA 
0.0022 
.0276 
.0007 
.0182 
.0044 
.0067 

(•) 
.0003 
J)049 
.0001 

NA 
.1231 
.0006 
.0176 
.0021 
.0441 
0076 

NA 


39 
42 
49 
51 
50 
70 
72 
78 
80 
84 


MISC.  Manufacturing  hid. 

Motor  Freight  Transportation 

Electric.  Gas.  snd  Sanitary  Services.. 

Wholesale  Trade 

Miac  Retai. 


Hotala  and  Other  Lodging. 

Personal  Sanricea. 

Motion  Pictures 

Health  Services 

Museums,  Botanical,  Zoo. 


Maxi- 

mum 
price 
increase 
tper- 
oent) 


<•) 

NA 

NA 

.0014 

.0081 

NA 

iXXX) 

.0000 

NA 

NA 


•NegfigMe. 

Source:  U.S.  Department 
of  RegulatOfy  Analyse. 


of  Labor.  OSHA.  Office 


C  Environmental  Impact  Assessment 

The  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
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(NEPA)  of  1980  (42  U.S.C.  4321.  et  seq.], 
the  Guidelines  of  the  Council  on 
Environmenlal  Quality  (CEQ)  (40CFR 
Parts  1500-1577).  and  the  Department  of 
Labor's  (DOL)  NEPA  procedures  (29 
CFR  Part  11).  As  a  result  of  this  review, 
the  Assistant  Secretary  for  OSHA  has 
determined  that  the  proposed  rule  will 
have  no  signiHcant  environmental 
impact. 

The  proposed  standard  is  designed  to 
reduce  employee  accidents  and  injuries 
by  such  means  as  work  practices, 
engineering  controls,  training, 
atmospheric  testing,  personal  protective 
equipment,  and  the  implementation  of 
rescue  procedures.  Such  procedures  and 
applications  do  not  impact  on  air,  water 
or  soil  quality,  plant  or  animal  life,  the 
use  of  land  or  other  aspects  of  the 
environment.  Therefore,  this  proposed 
standard  is  categorized  as  an  excluded 
action  according  to  Subpart  B,  S  11.10  of 
the  DOL  NEPA  regulations. 

VII.  Recordkeeping 

The  proposed  standard  contains 
"collection  of  information" 
(recordkeeping)  requirements  pertaining 
to  establishing  permits,  the  employer- 
specified  entry  conditions,  and 
conditions  that  actually  existed  at  the 
time  of  entry.  OSHA  estimates  that 
these  documents,  the  entry  permit  and 
entry  permit  system  would  be  required 
to  be  maintained  by  the  employer.  The 
Agency  believes  that  the  entry  permit 
would  not  be  retained  by  employers  for 
more  than  30  days  after  completion  of 
the  entry  if  no  deaths,  injuries  or 
serious,  adverse  health  effects  resulted 
from  that  entry. 

We  estimate  that  for  the  "worst  case 
scenario",  an  employer  with  no  existing 
program,  it  will  take  an  average  of  9 
hours  per  establishment  per  year, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1218- 
AA51),  Washington,  DC  20503,  and  to 
the  Docket  Office,  Docket  No.  S-019, 
Occupational  Safety  and  Health 
Administration,  Roo^n  N2634,  U.S. 
Department  of  Labor,  2(X)  Constitution 
Avenue  NW.,  Washington,  DC  20210.  for 
inclusion  in  the  record  for  this 
rulemaking. 

VIII.  Federalism 

This  proplfsed  regulation  has  been 
reviewed  in  accordance  with  Executive 


Order  12812,  regarding  Federalism.  The 
regulation  is  drafted  so  that  employees 
entering  confined  spaces  in  every  state 
would  be  protected  by  general, 
performance  oriented  standards.  To  the 
extent  that  there  are  state  or  regional 
peculiarities  caused  by  the  types  of 
spaces  to  be  entered,  the  terrain,  the 
climate  or  other  factors,  states  would  be 
able,  under  the  OSH  Act,  to  develop 
their  own  state  standards  to  address 
any  special  problems.  And,  under  the 
Act,  if  a  state  develops  its  own. 
approved  state  program,  it  could  impose 
additional  requirements  in  its  standards. 
Moreover,  the  performance  nature  of 
this  proposed  standard,  of  and  by  itself, 
allows  for  flexibility  by  states  and 
employers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each  state. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  in  entering  confined  spaces. 
While  the  individual  states,  if  all  acted, 
collectively  might  be  able  to  address  the 
safety  problems  involved,  most  have  not 
elected  to  do  so  in  the  17  years  since  the 
enactment  of  the  OSH  Act.  Those  states 
which  have  elected  to  participate  under 
the  statute  would  not  be  preempted  by 
this  proposed  regulation,  and  would  be 
able  to  address  special,  local  conditions 
within  the  framework  provided  by  this 
performance  oriented  standard. 

IX.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
These  comments  must  be  postmarked  by 
August  4, 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  S-019,  Room  N2634,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Written  submissions  must  clearly 
identify  the  issues  or  specific  provisions 
of  the  proposal  which  are  addressed  and 
the  position  taken  with  respect  to  each 
issue  or  provision. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding.  The 
preliminary  regulatory  assessment  and 
the  exhibits  cited  in  this  document  will 
be  available  for  public  inspection  and 
copying  at  the  above  address.  OSHA 
invites  comments  concerning  the 
conclusions  reached  in  the  regulatory 
impact  assessment. 

Additionally,  under  section  6(b)(3)  of 
the  OSHA  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 


quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  condition: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  objector 

2.  The  objections  and  hearing  requests 
must  be  postmarked  on  or  before  August 
4.1989. 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
objection  is  taken  and  must  state  the 
grounds  therefore; 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered:  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available',  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issue  involved. 

X.  State  Plan  Standards 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  a  final 
standard.  These  25  states  are:  Alaska, 
Arizona,  California,  Connecticut  New 
York  (for  state  and  local  government 
employees  only),  Hawaii.  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan. 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina.  Oregon.  Puerto  Rico.  South 
Carolina.  Tennessee.  Utah.  Vermont 
Virginia.  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a  state 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states. 

XI.  List  of  Subjects  in  29  CFR  Part  1910 

Attendant  Confined  spaces. 
Hazardous  atmospheres.  Hazardous 
materials.  Monitoring,  Occupational 
safety  and  health,  Entry  permit  system. 
Incorporation  by  reference.  Permits, 
Personal  protective  equipment.  Rescue 
equipment.  Respiratory  protection. 
Retrieval  lines.  Safety,  Signs,  Tags, 
Tools,  Welding. 
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Audiarity 

Thia  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(c)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (84)  Stat.  1593, 
1507. 1590;  29  U.S.C.  663,  655,  657, 
Secretary  of  Labor's  Order  No.  9-A3  (48 
FR  35736)),  and  29  CFR  Part  1911,  OSHA 
proposes  to  add  a  new  1 1910.146  to  29 
CFR  as  set  forth  below. 

Signed  at  Washington.  DC  this  2Sth  day  of 
May  1989. 
Alaa  C  McMillan, 
Acting  Attiatant  Secretary. 

PART  191fr-OCCUPATK)NAL  SAFETY 
AND  HEALTH  STANOAROS 

1.  The  authority  citation  for  Subpart  | 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Antboclty:  Sees.  4, 0, 8,  Occupational  Safety 
and  Health  Act  of  igm  29  USC  053.  655,  657; 
Sacratary  of  Labcr'i  Order  No.  12-71  (36  FR 
8754,  6-76  (41  FR  25059)  or  9-83  (48  FR  35736). 
at  applicabia. 

Section  1910.146  it  alto  issued  under  29 
CFR  PaH  1911. 

2.  Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  would  be  amended 
by  adding  a  new  9  1910.146  and 
Appendices  A,  B,  and  C  to  Subpart )  to 
read  as  follows: 

11910.146   Penult  re^uirea  eoftflned 


(a)  Scope  and  application.  This 
section  contains  requirements  for 
practices  and  procedures  to  protect 
employees  firom  those  hazards  of  entry 
into  and  woi^  within  permit  required 
conHned  spaces  in  General  Industry 
which  can  be  identified  by  an  employer 
exercising  reasonable  care.  This  section 
does  not  apply  to  agriculture  or 
construction,  or  to  purely  maritime  (i.e., 
afloat)  industry  activities,  nor  does  this 
section  apply  to  confined  spaces  in 
electric  generation  and  transmission 
industries,  grain  handling  facilities,  or 
onshore  operations  of  the  maritime 
industries  wherever  these  confined 
spaces  are  regulated  by  a  more  specific 
confined  space  entry  standard. 

(b)  Definitions.  (1)  "Acceptable 
environmental  conditions"  means 
conflaed  space  workplace  conditions  in 
which  uncontrolled  hazardous 
atmospheres  are  not  present,  and  which 
include  any  additional  environmental 
criteria  the  emi^oyer  may  require  for 
employee  entry  into  a  permit  required 
confined  space. 


(2)  "Attendant"  means  an  individual 
stationed  outside  the  permit  required 
confined  space  who  is  trained  as 
required  by  this  standard  and  who 
monitors  the  authorized  entrants  inside 
the  permit  required  confined  space.  An 
attendant  may  monitor  not  more 
entrants  nor  more  permit  spaces  than 
the  entry  permit  specifically  authorizes. 

(3)  "Authorized  entrant"  means  an 
employee  who  is  authorized  by  the 
employer  to  enter  an  permit  required 
conHned  space.  Authorized  entrants 
may  rotate  duties,  serving  as  attendants 
if  the  permit  program  and  the  entry 
permit  so  state.  Any  properly  trained 
person  with  the  authority  to  authorize 
entry  by  other  persons  may  enter  the 
permit  space  during  the  term  of  the 
permit  provided  the  attendant  is 
informed  of  that  entry. 

(4)  "Blanking"  or  "blinding"  means  the 
absolute  closure  of  a  pipe,  line  or  duct, 
by  fastening  across  its  bore  a  solid  plate 
or  "cap"  which  completely  covers  the 
bore;  which  extends  at  least  to  the  outer 
edge  of  the  flange  at  which  it  is 
attached;  and  which  is  capable  of 
withstanding  the  maximum  upstream 
pressure. 

(5)  "Double  block  and  bleed"  means 
the  closure  of  a  line,  duct  or  pipe  by 
locking  and  tagging  a  drain  or  vent 
which  is  open  to  the  atmosphere  in  the 
line  between  two  locked-closed  valves. 

(8)  "Emergency"  means  any 
occurrence  (including  any  failure  of 
hazard  control  or  monitoring  equipment) 
or  event(s)  internal  or  external  to  the 
confined  space  which  could  endanger 
entrants. 

(7)  "Engulfment"  means  the 
surrounding  and  effective  capture  of  a 
person  by  a  liquid  or  finely  divided  solid 
substance. 

(8)  "Entry"  means  the  act  by  which  a 
person  intentionally  passes  through  an 
opening  into  an  permit  required  confined 
space,  and  includes  ensuing  work 
activities  in  that  space.  The  entrant  is 
considered  to  have  entered  as  soon  as 
any  part  of  the  entrant's  face  breaks  the 
plane  of  an  opening  into  the  space. 

(9)  "Entry  permit"  means  the  written 
or  printed  document  established  by  the 
employer,  the  content  of  which  is  based 
on  the  employer's  hazard  identification 
and  evaluation  for  that  confined  space 
(or  class  or  family  of  confined  spaces  if 
a  number  of  spaces  may  contain  similar 
hazards)  and  is  the  instrument  by  which 
the  employer  authorizes  his  or  her 
employees  to  enter  that  permit  required 
confined  space.  The  entry  permit: 
Defines  the  conditions  under  which  the 
permit  space  may  be  entered;  states  the 
reason(s)  for  entering  the  space:  the 
anticipated  hazards  of  the  entry;  for 
entries  where  the  individual  authorizing 


the  entry  doe*  not  assume  direct  charge 
of  the  entry,  lists  the  eligible  attendants, 
entrants,  and  the  individuals  who  may 
be  in  charge  ol  the  entry;  and 
establishes  the  length  of  time  (not  to 
exceed  one  yecv)  for  which  the  permit 
may  remain  vahd. 

(10)  "Entry  permit  system"  means  the 
employer's  written  procedures  for 
preparing  and  issuing  permits  for  entry 
and  returning  the  permit  space  to 
service  following  termination  of  entry, 
and  designates  by  name  or  title  the 
individuals  who  may  authorize  entry. 

(11)  "Hazardous  atmosphere"  means 
an  atmosphere  which  exposes 
employees  to  a  risk  of  death, 
incapacitation,  injury  or  acute  illness 
from  one  or  more  of  the  following 
causes: 

(i)  A  flammable  gas,  vapor,  or  mist  in 
excess  of  10  percent  of  its  lower 
flammable  limit  (LFL); 

(ii)  An  airborne  combustible  dust  at  a 
concentration  that  obscures  vision  at  a 
distance  of  five  feet  (1.52  m)  or  less; 

(iii)  An  atmospheric  oxygen 
concentration  below  19.5  percent  or 
above  22  percent; 

(iv)  An  atmospheric  concentration  of 
any  substance  for  which  a  permissible 
exposure  limit  is  published  in  Subpart  Z 
of  29  CFR  Part  1910  and  could  result  in 
employee  exposure  in  excess  of  its 
permissible  limit(s).  [When  an  air 
contaminant  for  which  OSHA  has  not 
determined  a  permissible  exposure  limit 
may  be  present  in  the  permit  space 
atmosphere.  OSHA  recommends 
employers  consult  other  sources  of 
information,  such  as  Material  Safety 
Data  Sheets  which  comply  with  the 
Hazard  Communication  Standard. 
S  19iai200,  for  guidance  in  establishing 
the  acceptable  environmental  conditions 
for  entry  by  their  employees.] 

(v)  Any  atmospheric  condition 
recognized  as  immediately  dangerous  to 
life  or  health. 

(12)  "Hot  woI^(  permit"  means  the 
employer's  written  authorization  to 
perform  operations  which  could  provide 
a  source  of  ignition,  such  as  riveting, 
welding,  cutting,  burning  or  heating. 

(13)  "Immediately  dangerous  to  life  or 
health  (IDLH)"  means  any  condition 
which  poses  an  immediate  threat  of  loss 
of  life;  may  result  in  irreversible  or 
immediate-severe  health  effects;  may 
result  in  eye  damage:  irritation  or  other 
conditions  which  could  impair  escape 
from  the  permit  space. 

(14)  "Immediate-severe  health  effects" 
means  any  acute  clinical  8ign(8)  of  a 
serious,  exposure-related  reaction 
manifested  within  72  hours  after 
exposure. 
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(15)  "Inerting"  means  rendering  the 
atmosphere  of  a  permit  space  non- 
flammable, non-explosive  or  otherwise 
chemically  non-reactive  by  such  means 
as  displacing  or  diluting  the  original 
atmosphere  with  steam  or  a  gas  that  is 
non-reactive  with  respect  to  that  space. 

(16)  "In-plant  rescue  team"  means  a 
group  of  two  or  more  employees 
designated  and  trained  to  perform 
rescues  in  permit  spaces  in  their  plant, 

(17)  "Isolation"  means  the  separation 
of  a  permit  space  .from  unwanted  forms 
of  energy  which  could  be  a  serious 
hazard  to  permit  space  entrants. 
Isolation  is  usually  accomplished  by 
such  means  as  blanking  or  blinding; 
removal  or  misalignment  of  pipe 
sections  or  spool  pieces;  double  block 
and  bleed;  or  lockout  and/or  tagout. 

(18)  "Line  breaking"  means  tlw 
intentional  opening  of  a  pipe,  line  or 
duct  that  is  or  has  been  carrying 
flammable,  corrosive  or  toxic  material, 
an  inert  gas.  or  any  fluid  at  a  inressore  or 
temperature  capable  of  causing  injury. 

(19)  "Low-hazard  permit  space" 
means  a  permit  space  where  there  is  an 
extremdy  low  likelihood  that  an  IDLH 
or  engulfment  hazard  could  be  present, 
and  where  all  other  serious  hazards 
have  been  controlled. 

(20)  "Not-permitted  condition"  means 
any  condition  or  set  of  conditions  whose 
hazard  potential  exceeds  the  limits 
stated  in  the  entry  permit 

(21)  "Oxygen  deficient  atmosphere" 
means  an  atmosphere  containing  less 
than  19.5  percent  oxygen  by  volume. 

(22)  "Oxygen  enriched  atmosphere" 
means  an  atmosphere  containing  more 
than  22  percent  oxygen  by  volume. 

(23)  "Permit  required  confined  space" 
(permit  space],  means  an  enclosed  space 
which: 

(i)  Is  large  enough  and  so  configured 
that  an  employee  can  bodily  enter  and 
perform  assigned  work; 

(ii)  Has  limited  or  restricted  means  for 
entry  or  exit  (some  examples  are  tanks, 
vessels,  silos,  storage  bins,  hoppers, 
vaults,  pits  and  diked  areas): 

(iii)  Is  not  designed  for  continuous 
employee  occupancy;  and, 

(iv)  Has  one  or  more  of  the  following 
characteristics: 

(A)  Contains  or  has  a  known  potential 
to  contain  a  hazardous  atmosphere; 

(B)  Contains  a  material  with  the 
potential  for  engulfment  of  an  entrant; 

(C)  Has  an  internal  configuration  such 
that  an  entrant  could  be  trapped  or 
asphyxiated  by  inwardly  converging 
walls,  or  a  floor  which  slopes  downward 
and  tapers  to  a  smaller  cross-section;  or, 

(D)  Contains  any  other  recognized 
serious  safety  or  health  hazard. 

(24)  "Permit  required  confined  space 
program"  means  the  employer's  program 
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for  preventing  unauthorized  employee 
entry  and  for  ensuring  safe  entry  into 
and  work  within  permit  spaces  by 
authorized  employees. 

(25)  "Retrieval  une"  means  a  line  or 
rope  secured  at  one  end  to  the  worker 
by  a  chest-waist  or  full-body  harness,  or 
wistlets.  and  with  its  other  end  secur^ 
to  either  a  Ufting  (or  other  retrieval) 
device,  or  to  an  anchor  point  located 
outside  the  entry  portaL 

(c)  Permit  required  confined  space 
program  (entry  permit  program).  The 
employer  shaU  determine  if  the 
workplace  contains  permit  confined 
spaces.  If  there  are  changes  in  a 
confined  space  which  previously  was 
not  a  permit  space,  the  employer  shaU 
reevaluate  that  space  to  determine  if  it 
has  become  a  permit  space.  If  the 
employer  has  permit  spaces  and  decides 
that  his  or  her  employees  will  not  enter 
those  spaces,  the  employer  shall  take 
appropriate  measures  to  ensure  that  the 
spaces  are  not  entered  by  his  or  her 
employees,  and  shall  comply  with 
paragraph  (c)(10),  as  applicable.  Any 
employer  who  decides  to  have 
employees  enter  a  permit  space, 
whether  or  not  that  space  is  under  that 
employer's  direct  control  (contractors 
may  be  examples  of  such  employers), 
shall  establish  an  entry  permit  program 
to  ensure  that  entrants  are  protected 
from  permit  space  hazards.  Under  the 
entry  permit  program,  the  employer 
shall: 

{\)  Hazard  identification.  Identify  and 
evaluate  each  hazard  of  the  permit 
spaces,  including  determination  of 
severity; 

(2)  Haxard  control.  Establish  and 
implement  the  means,  procedures  and 
practices  by  which  the  permit  spaces 
can  be  entered  safely; 

(3)  Permit  system.  Establish  a  written 
permit  system  for  the  proper 
preparation,  issuance  and 
implementation  of  entry  permits. 

(4)  Employee  information.  Signs  shall 
be  posted  near  permit  spaces  to  notify 
employees  what  hazards  may  be  present 
and  that  only  authorized  entrants  may 
enter  the  permit  spaces; 

(5)  Prevention  of  unauthorized  entry. 
Prevent  unauthorized  employee  entry 
through  such  measures  as  training  or  by 
posting  signs  and  barriers,  as  necessary; 

(6)  Employee  training.  Train 
employees,  as  provided  by  this 
standard,  so  that  attendants,  authorized 
entrants  and  personnel  authorizing  or  in 
charge  of  entry  can  work  safely  in  and 
around  the  permit  space; 

(7)  Equipment.  Provide,  maintain  and 
ensure  the  proper  use  of  the  equipment 
necessary  fbr  safe  entry,  including 
testing,  monitoring,  communication  and 
personal  protective  equipment; 


(8)  Rescue.  Ensure  that  the  procedures 
and  equipment  necessary  to  rescue 
entrants  from  permit  spaces  are 
implemented  and  provided: 

(9)  Protection  from  external  hazards. 
Ensure  that  all  pedestrian,  vehicle  or 
other  barriers  necessary  to  protect 
entrants  from  external  hazards  are 
provided; 

(10)  Duty  to  other  employers.  Ensure 
that,  when  an  employer,  such  as  a 
contractor,  plans  to  send  employees  into 
a  permit  space  which  is  under  the 
control  of  another  employer  (host 
employer),  the  host  employer  provides 
the  contractor  with  all  available 
information  on  permit  space  hazards;  on 
efl^orts  to  comply  with  this  standard:  and 
on  any  other  workplace  hazards,  safety 
rules  and  emergency  procedures  of 
which  the  contractor  needs  to  be  aware 
in  order  to  comply  with  this  standard. 

(d)  Permit  system.  (1)  Where  required 
under  this  standard,  the  employer  shall 
prepare  a  permit(s)  in  a  standardized 
format  (or  preprinted),  through  which 
the  employer  identifies  all  conditions 
which  must  be  evaluated  to  ensure  safe 
entry.  (For  examples  of  permits,  see 
Appendix  C  The  Appendix  is  non- 
mandatory.) 

(2)  Employers  who  intend  to  authorize 
entry  into  a  permit  space  shall  include 
the  following  information  in  the 
checklist  portion  of  a  permit: 

(i)  The  hazards  of  the  permit  space; 

(ii)  The  measures  for  isolation  of  the 
permit  space; 

(iii)  The  measures,  such  as  lockout/ 
tagout  equipment  and  procedures  for 
purging,  inerting,  ventilating  and 
flushing,  used  to  remove  or  control 
potential  hazards; 

(iv)  Acceptable  environmental 
conditions,  quantified  with  regard  to  the 
hazards  identified  in  the  permit  space, 
which  must  be  maintained  during  entry; 

(v)  Testing  and  monitoring  equipment 
and  procedures  by  which  the  employer 
will  verify  that  acceptable 
environmental  conditions  are  being 
maintained  during  entry; 

(vi)  The  rescue  and  other  services 
which  would  be  summoned  in  case  of 
emergency  and  the  means  of 
communication  with  those  services; 

(vii)  Rescue  equipment  to  be  provided 
on-site,  if  necessary; 

(viii)  The  communication  procedures 
and  equipment  used  by  authorized 
entrants  and  attendants  to  maintain 
contact; 

(ix)  The  personal  protective 
equipment  such  as  respirators,  clothing 
and  retrieval  lines,  provided  in  order  to 
ensure  employee  safefy;  and 

(x)  Any  other  information  whose 
inclusion  is  necessary,  given  the 
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circumstances  of  the  particular  permit 
space,  in  order  to  ensure  employee 
safety. 

(3)  Unless  the  individual  who 
authorizes  an  entry  assumes  direct 
charge  of  the  entry  for  its  duration, 
employers  who  intend  to  authorize  entry 
in  a  permit  space  shall,  in  addition  to 
the  checkhst  items  required  in 
paragraph  (d)(2).  above,  include  in  the 
permit,  at  a  minimum,  the  following 
information: 

(i)  The  identity  of  the  permit  space; 

(ii)  The  purpose  of  the  entry: 

(iii)  The  dale  of  the  entry  and  the 
authorized  duration:  (A  permit  may  be 
valid  for  up  to  one  year,  so  long  as  all 
conditions  imder  which  the  permit  was 
issued  are  maintained.) 

(iv)  A  list  of  the  authorized  entrants; 

(v)  A  list  of  eligible  attendants; 

(vi)  A  hst  of  individuals  eligible  to  be 
in  charge  of  the  entry  and: 

(vii)  The  signature,  together  with  the 
name  printed  or  otherwise  legible,  of  the 
individual  authorizing  the  entry, 
verifying  that  all  actions  and  conditions 
necessary  for  safe  entry  have  been 
performed. 

(4)  Employers  who  intend  to  authorize 
hot  work  in  a  permit  space,  such  as 
welding,  shall  note  that  intention 
prominently  on  either  the  entry  permit 
or  on  a  separate  hot  work  permit  which 
is  attached  to  the  permit 

(5)  The  individual  authorizing  the 
entry  shall  sign  or  initial  the  permit 
before  the  entry  begins,  but  not  until  all 
actions  and  conditions  necessary  for 
safe  entry  into  the  permit  space  have 
been  performed. 

(6)  Upon  completion  of  the  entry 
covered  by  the  permit,  and  after  all 
entrants  have  exited  the  permit  space, 
the  individual  authorizing  the  entry  shall 
cancel  the  permit. 

(e)  Training  and  duties  of  authorized 
entrants.  The  employer  shall  ensure  that 
employees  who  work  as  authorized 
entrants  receive  the  appropriate 
training,  and  perform  their  assigned 
duties  under  the  entry  permit  program, 
as  follows: 

(1)  Hazard  recognition.  The  employer 
shall  ensure  that  authorized  entrants: 

(i)  Know  the  hazards  which  may  be 
faced  during  entry; 

(ii)  Recognize  the  signs  and  symptoms 
of  exposure  to  a  hazard;  and 

(iii)  Understand  the  consequences  of 
exposure  to  a  hazard. 

(2)  Communication.  The  employer 
shall  ensure  that  authorized  entrants: 

(i)  Maintain  contact  with  the 
attendant:  and 

(ii)  Notify  the  attendant  when  the 
entrants  self-initiate  evacuation  of  a 
permit  space. 


(3)  Protective  equipment.  The 
employer  shall  ensure  that  authorized 
entrants: 

(i)  Are  aware  of  the  personal 
protective  equipment,  such  as  retrieval 
lines,  respirators  or  clothing,  needed  for 
safe  entry  and  exit; 

(ii)  Are  provided  with  the  necessary 
personal  protective  equipment; 

(iii)  Use  the  personal  protective 
equipment  properly:  and 

(iv)  Are  aware  of  the  external  barriers 
needed  to  protect  entrants  from  external 
hazards  and  of  the  proper  use  of  those 
barriers. 

(4)  Self-rescue.  The  employer  shall 
ensure  that  authorized  entrants  exit  the 
permit  space,  unless  it  is  physically 
impossible  to  do  so,  when: 

(i)  The  attendant  orders  evacuation; 

(ii)  An  automatic  alarm  is  activated; 
or 

(iii)  The  authorized  entrants  perceive 
that  they  are  in  danger. 

(f)  Training  and  duties  of  the 
attendant.  Except  where  paragraph  (i) 
applies,  the  employer  shall  ensure  that 
an  attendant  is  stationed  and  remains 
outside  the  permit  space(s}  at  all  times 
during  entry  operations,  and  that 
employees  who  work  as  attendants 
receive  the  appropriate  training  and 
perform  their  assigned  duties  under  the 
entry  permit  program,  as  follows: 

(1)  Number  of  entrants.  The  employer 
shall  ensure  that  attendants 
continuously  maintain  an  accurate  count 
of  all  persons  in  the  space. 

(2)  Hazard  recognition.  The  employer 
shall  ensure  that  attendants  know  of 
and  can  recognize  potential  permit 
space  hazards,  monitor  activities  inside 
and  outside  the  permit  space  to 
determine  if  it  is  safe  for  entrants  to 
remain  in  the  space. 

(3)  Communication.  The  employer 
shall  ensure  that  attendants: 

(i)  Maintain  effective  and  continuous 
contact  with  authorized  entrants  during 
entry: 

(ii)  Order  authorized  entrants  to 
evacuate  the  permit  space  immediately 
when; 

(A)  The  attendant  observes  a 
condition  which  is  not  allowed  in  the 
entry  permit; 

(B)  The  attendant  detects  behavioral 
effects  of  hazard  exposure; 

(C)  The  attendant  detects  a  situation 
outside  the  space  which  could  endanger 
the  entrants; 

(D)  The  attendant  detects  an 
uncontrolled  hazard  within  the  permit 
space; 

(E)  The  attendant  is  monitoring  entry 
in  more  than  one  permit  space  and  must 
focus  attention  on  the  rescue  of  entrants 
from  one  of  those  spaces:  and 


(F)  The  attendant  must  leave  the  work 
station. 

(iii)  Summon  rescue  and  other 
emergency  services  as  soon  as  the 
attendant  determines  that  authorized 
entrants  need  to  escape  from  permit 
space  hazards;  and 

(iv)  Take  the  following  actions,  as 
necessary,  when  unauthorized  persons 
approach  or  enter  a  permit  space  while 
entry  is  underway: 

(A)  Warn  the  unauthorized  persons 
away  from  the  space; 

(B)  Request  the  unauthorized  persons 
to  exit  immediately  if  they  have  entered 
the  permit  space;  and 

(C)  Inform  the  authorized  entrants  and 
any  other  persons  designated  by  the 
employer  if  unauthorized  persons  have 
entered  the  permit  space. 

(4)  Rescue.  The  employer  shall  ensure 
that  attendants: 

(i)  Do  not  enter  the  permit  space  to 
attempt  rescue  of  entrants;  and 

(ii)  Properly  use  any  rescue  equipment 
provided  for  their  use  and  perform  any 
other  assigned  rescue  and  emergency 
duties,  without  entering  the  permit 
space. 

(g)  Training  and  duties  of  the 
individual  authorizing  or  in  charge  of 
entry.  The  employer  shall  ensure  that 
individuals  authorizing  or  in  charge  of 
entry  receive  the  appropriate  training 
and  perform  assigned  duties,  as  follows: 

(1)  Entry  authorization  and 
supervision.  Individuals  authorizing  or 
in  charge  of  entry  shall: 

(i)  Determine  that  the  entry  permit 
contains  the  requisite  information  before 
authorizing  or  allowing  entry; 

(ii)  Determine  that  the  necessary 
procedures,  practices  and  equipment  for 
safe  entry  are  in  effect  before  allowing 
entry; 

(iii)  Determine,  at  appropriate 
intervals,  that  entry  operations  remain 
consistent  with  the  terms  of  the  entry 
permit,  and  that  acceptable  entry 
conditions  are  present; 

(iv)  Cancel  the  entry  authorization 
and  terminate  entry  whenever 
acceptable  entnr  conditions  are  not 
present:  and 

(v)  Take  the  necessary  measures  for 
concluding  an  entry  operation,  such  as 
closing  off  a  permit  space  and  cancelling 
the  permit,  once  the  work  authorized  by 
the  permit  has  been  completed. 

(vi)  Individuals  empowered  to 
authorize  entries  may  also  serve  as 
authorized  entrants  or  attendants  for  an 
entry  if  they  have  the  proper  training. 

(2)  Dealing  with  unauthorized 
personnel.  Individuals  authorizing  or  in 
charge  of  entry  shall  take  the 
appropriate  measures  to  remove 
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unauthorized  personnel  who  are  in  or 
near  entry  permit  spaces. 

(h)  Rescue  team.  The  employer  shall 
have  either  an  in-plant  rescue  team  or 
an  arrangement  under  which  an  outside 
rescue  team  will  respond  to  a  request 
for  rescue  services. 

(1)  In-plant  rescue  team.  If  the 
employer  decides  to  use  an  in-plant 
team,  the  employer  shall  ensure  that: 

(i)  Personnel  assigned  to  an  in-plant 
rescue  team  are  provided  with  and 
trained  to  use  properly  the  personal 
protective  equipment,  including 
respirators,  and  rescue  equipment 
necessary  for  making  rescues  from  the 
employer's  permit  spaces; 

(ii)  The  in-plant  rescue  team  is  trained 
to  perform  the  assigned  rescue  functions 
and  has  received  the  training  required 
for  authorized  entrants; 

(iii)  Rescue  teams  practice  making 
permit  space  rescues  at  least  once  every 
twelve  months,  by  means  of  simulated 
rescue  operations  in  which  they  remove 
dummies,  mannequins  or  persoiuiel 
through  representative  openings  and 
portals  whose  size,  configuration  and 
accessibility  closely  approximate  those 
of  the  permit  spaces  firom  which  rescues 
may  be  required;  and 

(iv)  At  least  one  member  of  each 
rescue  team  maintains  current 
certification  in  basic  first-aid  and 
cardiopulmonary  resuscitation  (CPR) 
skills. 

(2)  Outside  rescue  team.  If  the 
employer  chooses  to  use  outside  rescue 
services,  the  employer  shall  ensure  that 
the  designated  rescuers  are  aware  of  the 
hazards  they  may  confront  when  called 
on  to  perform  rescues  at  the  employer's 
facility,  so  that  the  outside  rescue  team 
can  equip,  train  and  conduct  itself 
appropriately. 

(i)  Special  permits  for  entry  into  low- 
hazard  permit  spaces. 

When  employers  determine,  based  on 
documentation  which  appears  on  the 
entry  permit  that  the  permit  spaces  they 
plan  to  have  employees  enter  are  low- 
hazard  permit  spaces,  the  employers 
may  authorize  entry  into  a  permit  space 
without  providing  an  attendant  for  a 
period  of  up  to  one  year,  by  complying 
with  paragraphs  (c)  and  (d)  and  the 
following  provisions,  as  applicable: 

(1)  Inspection  and  Checking. 
Employers  who  plan  to  have  employees 
periodically  enter  low-hazard  permit 


spaces  on  a  routine  basis,  solely  to 
inspect  or  check  meters  or  other 
equipment,  shall  ensure  that  authorized 
entrants  receive  the  necessary  training 
and  that: 

(i)  Appropriate  entry  practices  and 
procedures  are  in  effect  before 
authorizing  or  allowing  entry,  and  are 
followed  throughout  the  entry; 

(ii)  In  permit  spaces  with  potential  for 
atmospheric  hazard,  the  permit  space 
atmosphere  shall  be  tested  prior  to  each 
entry  and  as  the  entry  proceeds,  using 
an  appropriate  direct  reading  instrument 
and  a  remote  sampling  probe  and  testing 
in  the  following  sequence:  Oxygen 
concentration,  combustible  gas  or  vapor, 
and  potential  toxic  contaminants: 

(iii)  No  permit  space  hazard  is  present 
immediately  before  each  entry; 

(iv)  The  authorized  entrant  neither 
takes  anything  into  the  permit  space  nor 
takes  any  action  which  could  cause  a 
hazard  to  arise; 

(v)  If  the  space  has  a  potential  for  a 
hazardous  atmosphere  and  the  entry 
requires  the  entrant  to  move  through 
areas  which  were  not  tested  prior  to 
entry,  the  authorized  entrant  has  an 
appropriate  direct  reading  instrument 
and  remote  sampling  probe  throughout 
th«  entry  so  that  the  entrant  can 
detennine  using  the  testing  sequence  in 
paragraph  (i)(l)(ii)  of  this  section,  at  the 
appropriate  intervals,  if  the  permit  space 
conditions  remain  acceptable  for  entry: 

(vi)  The  entry  permit  is  revoked  when 
the  direct  reading  instrument  being  used 
or  some  other  circumstance  indicates 
that  conditions  in  the  space  are  no 
longer  acceptable  for  entry;  and 

(vii)  When  an  entry  permit  has  been 
revoked  becauseunacceptable 
conditions  have  arisen  in  a  permit 
space,  subsequent  entry  may  not  be 
made  by  special  permit  until  the  space  is 
restored  to  special  permit  conditions. 

(2)  Minor  maintenance  work. 
Employers  who  plan  to  have  employees 
enter  low-hazard  permit  spaces  to 
perform  minor  maintenance  work,  such 
as  Ughtening  a  packing  nut,  which 
would  not  generate  a  serious  hazard 
shall  ensure  that  authorized  entrants 
receive  the  necessary  training  and  that 

(i)  Appropriate  entry  practices  and 
procedures  are  in  effect  before 
authorizing  or  allowing  entry  and  are 
followed  throughout  the  entry; 


(ii)  If  the  space  has  a  potential  for  a 
hazardous  atmosphere,  the  permit  space 
atmosphere  shall  be  shown  to  be,  and  to 
remain,  acceptable  for  entry  using  one 
of  the  following  means,  as  appropriate 
to  make  that  determination: 

(A)  Ventilation  of  the  permit  space 
prior  to  entry,  using  a  mechanically 
powered  ventilator  for  at  least  the  time 
speci^ed  in  the  nomograph  prepared  for 
that  ventilator,  and  continuously 
throughout  the  entry;  or 

(B)  A  combination  of  mechanically 
powered  ventilation  and  atmospheric 
testing;  or 

(C)  Continuous  atmospheric 
monitoring;  or 

(D)  Frequent  atmospheric  testing, 
(iii)  The  entry  permit  is  revoked  when 

the  conditions  become  unacceptable  for 
entry;  and 

(iv)  When  an  entry  permit  has  been 
revoked  because  unacceptable 
conditions  have  arisen  in  a  permit 
space,  any  subsequent  entry  is  made 
with  an  attendant  stationed  outside  the 
permit  space. 

(3)  Entry  into  certain  diked  areas. 
Employers  who  plan  to  have  employees 
enter  diked  areas  which  have  dikes  six 
feet  or  more  in  height  and  are  regulated 
as  permit  spaces  shall  ensure  that 
authorized  entrants  receive  the 
necessary  training  and  that 

(i)  Appropriate  entry  practices  and 
procedures  are  in  effect  before 
authorizing  or  allowing  entry,  and  are 
followed  throughout  the  entry; 

(ii)  There  has  been  no  escape  of 
flammable,  toxic  or  corrosive  materials 
or  other  change  in  the  permit  space 
which  causes  a  permit  space  hazard  to 
be  present 

(iii)  Any  linebreaking  is  performed 
using  the  appropriate  equipment  and  in 
accordance  with  the  appropriate 
procedures,  including  procedures  for  the 
authorization  of  line  breaking  through  a 
permit  which  could  be  attached  to  the 
entry  permit; 

(iv)  The  entry  permit  is  revoked  when 
the  conditions  become  unacceptable  for 
entry;  and 

(v)  When  an  entry  permit  has  been 
revoked  because  unacceptable 
conditions  have  arisen  in  a  permit 
space,  any  subsequent  entry  is  made 
with  an  attendant  stationed  outside  the 
permit  space. 
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Appendix  B  to  S  1910.146— References 
for  Furtlier  Inf onnation 

The  following  references  provide 
information  which  can  be  helpful  in 
understanding  the  requirements  contained  in 
various  provisions  of  the  standard  as  well  as 
provide  other  helpful  information. 

1.  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration  (U.S.  DOL/ 
OSHA).  "Selected  Occupational  Fatalities 
Related  To  Toxic  And  Asphyxiating 
Atmospheres  In  Confined  Spaces  As  Pound 
In  Reports  of  OSHA  Fatality/Catastrophe 
Investigations."  Washington  DC  20210.  U.S. 
DOL/OSHA.  1985. 

2.  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration  (U.S.  DOL/ 
OSHA).  "Selected  Occupational  Fatalities 
Related  to  Fire  and/or  Explosion  in  Confined 
Work  Spaces  as  Found  in  OSHA  Fatality/ 
Catastrophe  Investigations."  Washington,  DC 
20210.  U.S.  DOL/OSHA,  1982. 

3.  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration  (U.S.  DOL/ 
OSHA).  "Selected  Occupational  Fatalities 
Related  to  Lockout/Tagout  Problems  As 
Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations."  Washington.  DC 
20210.  U.S.  DOL/OSHA,  1982. 

4.  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration  (U.S.  DOL/ 
OSHA).  "Selected  Occupational  Fatalities 
Related  to  Grain  Handling  As  Found  in 
Reports  of  OSHA  Fatality/Catastrophe 
Investigations."  Washington,  DC  20210.  U.S. 
DOL/OSHA.  1983. 

5.  U.S.  Department  of  Health  and  Human 
Services.  National  Institute  for  Occupational 
Safety  and  Health  (DHHS/NIOSH).  "Request 
for  Assistance  in  Preventing  Occupational 
Fatalities  in  ConHned  Spaces.  Cincinnati.. 
Ohio  4522a  HHS/PHS/CDC/NIOSH.  1986. 


6.  U.S.  Department  of  Health.  Education, 
and  Welfare,  National  Institute  for 
Occupational  Safety  and  Health  (USDHEW/ 
NIOSH).  "Criteria  for  a  Recommended 
Standard  *  *  *  Working  in  Confined  ^ces." 
CincinnaH,  Ohio  45226.  U.S.  DHEW/NIOSH, 
1979. 

7.  State  of  California,  Department  of 
Industrial  Relations.  General  Industry  Safety 
Orders  #5182,  "ConHned  Spaces." 
Sacramento,  California  95814. 

8.  State  of  Florida,  Department  of 
Commerce,  Bureau  of  Workmen's 
Compensation  "Regulation  Relating  to 
Hazardous  Atmospheres  in  Confined 
Spaces,"  1909.  Tallahassee.  Florida  32301. 

9.  Kentucky  Department  of  Labor, 
Occupational  Safety  and  Health  Program. 
"Kentucky  Occupational  Safety  and  Health 
General  Industry  Standards,  803  Kar  2:015 
Section  3,  Confined  Spaces."  Frankfort, 
Kentucky  40601. 

10.  Michigan  Department  of  Public  Health, 
Division  of  Occupational  Health.  "Control 
Measures  for  Hazardous  Atmospheres 
(including  tank  and  vessel  entry)."  Lansing, 
Michigan  48909. 

11.  Commonwealth  of  Pennsylvania, 
Department  of  Environmental  Resources. 
"Entry  to  Confined  Spaces."  Harrisburg, 
Pennsylvania  17120. 

12.  State  of  New  Jersey,  Department  of 
Labor  and  Industry,  Bureau  of  Engineering 
and  Safety,  New  Jersey  Administrative  Code 
Title  12,  Chapter  170,  "Work  in  Confined 
Spaces,"  April  1971.  Trenton,  New  Jersey 
08625. 

13.  American  National  Standards  Institute 
(ANSI).  "Safety  Requirements  for  Working  in 
Tanks  and  other  Confined  Spaces."  ANSI 
Z117.1-1977.  New  York,  New  York  10018. 

14.  American  Petroleum  Institute  (API). 
Draft  #3,  "Guidelines  for  Working  in  Inert 


Confined  Spaces  in  the  Petroleum  Industry." 
AOSC,  1965.  Washington  DC  20005. 

15.  Organization  Resource  Counselors.  Inc. 
"Sixth  Draft  of  Proposed  Performance 
Standard  for  Conrined  Spaces."  Washington. 
DC  20006. 

16.  National  Fire  Protection  Association 
(NFPA).  "Standards  for  the  Control  of  Gas 
Hazards  on  Vessels,"  NFPA  306-1964. 
Batterymarch  Park.  Quincy,  Massachusetts 
022899. 

17.  West  Virginia  University.  "ConHned 
Space  Entry.  An  Evaluation  of  Current 
Practices  and  Procedures  used  by  General 
Industry  with  Recommendations  for 
Improvements  to  the  Confined  Space  Entry 
Standard."  1984.  Morgantown,  West  Virginia 
26505. 

18.  E.  I.  DuPont  de  Nemours  and  Company. 
Safety  Engineering  Standard,  "Vessel  and 
Confined  Space  Entry."  Wilmington. 
Delaware  19898. 

Appendix  C  to  {  ItlS-lM 

This  appendix  provides  examples  of 
permits  in  current  use  by  industries  where 
entries  are  made  into  permit  required 
confined  spaces.  One  sample  permit  is 
applicable  to  spaces  directly  supervised  by 
the  person  who  authorizes  the  entry 
(checklist  type  permit),  paragraph  (d)(2),  and 
the  other  example  is  applicable  to  spaces 
authorized  for  entry  by  a  perron  who  does 
not  directly  supervise  the  entry 
lparagraph(d)(3)l.  These  samples  are 
intended  to  provide  guidance  for  employers 
in  devising  their  own  permits.  They  may  be 
reproduced  and  used  in  whole  or  in  part  as 
applicable  and  desirable. 

These  examples  are  advisory  only:  their 
use  is  NOT  mandatory. 
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a  CONFINED  SPACE  ENTRY  PCMlllT 
a  HAZARDOUS  AREA  ENTRY  PERMIT 


ALL  COAES  OP  PEWMT 
WILL  REMAIN  AT  M>%  SITE 
UNTIL  JOt  IS  COMPLETBO 


J 


CONFINED  SPACE  &  HAZARDOUS  AREA  ENTRY  PERMIT 


LOCATION  and  DESCRIPTION 
of  CenfifMd  Soeee 


PURPOSE  of  Entry 
DEPARTMENT 


Time. 


....     Expkctloa, 


M 
M 


PERSON  in  Charft  of  Work. 


SUPERVISOR  (S)  in  Charot  of  Owm 

Type  el  Crew 

riiene 

2 

\ 

SPECIAL    REOUIREMENTS 

y« 

No 

Y« 

No 

Lock  Out  -  0»  tnef pile 

Eiewe  HameM 

Lines  Brdktn  -  Capped  or  Blanked 

Tripod  emergency  caeepc  unit 

« 

Purai  -  Fh«ih  «td  vent 

Ufeiinet 

Ventilation 

SeoH*  A/ea 

Uahtma 

Bcwthme  AoeantBt 

Reeoirstor 

TESTiS)  TO  BE  TAKEN 

V    .. 

P.E.L  • 

E 

0 

•*T« 

M 

•  ATI 

M 

•ATI 

M 

•ATI 

M 

•ATI 
M 

•  ATI 

M 

•  ATI 

M 

•  ATI 

M 

%  of  Oiyewi 

•19.5%       421% 

%  Of  LE.L     • 

Anv%o«ar  10 

Aromatic  Hydrocartwn 

lOoom 

Hydrocyanic  Acid 

lOppm 

Hvdroeen  Sulfide 

10  Dom 

Sulfur  Dioxide 

Ammonia 

2S  Dom 

Name 

The  form  will  be  initiated  by  the  supervisor  in  charge  of  the  complete  job. 

Part    1,    3,    and    4    (yes   or    no)    can    be   completed   at    the   procedure 
meeting,  namely: 

Location  -  Purpose  -  Person  in  Charge  -  Date  -  Time  of 
job  start  -  Estimated  time  of  completion  -  Special  require- 
ments -  Tests  to  be  taken/how  often 

(Note)  If  job  will  continue  an  estimate  of  6  turns,  6 
copies  of  the  entry  permit  will  be  initiated  at  the 
procedure  meeting  with  the  same  information  as 
stated  above. 

The  supervisor  in  charge  at  the  job  site  will  negotiate  the  following: 

Part  2  -Outside  supeo/isor(s)   -  Group  Leader  -  Type  of  Crew  (Elec- 
trical, carpenter,  boilermaker,  etc) 

Part  4  -  Results  of  tests  taken  prior  to  job  entry  -  (Lab  or  certified 
gas  tester  wilt  note  all  information  on  form,  and  sign.) 
•  List  all  other  tests  taken  during  turn. 

Part  5  -  List  all   instruments  used  for  tests  (Lab  will  note  information 
on  form.) 

The   ajpervisor   at   the  job  site  will   list  name(s)   of  safety   standby  person(s)   if 
needed. 

The  supervisor  authorizing  ail  the  above  conditions  to  his  satisfaction  will  sign, 
date  and  time  prior  to  work  start  (Each  turn) 

Confined  Space  and   Hazardous  Area   Entry  Permit  and  Procedure  will  remain  at 
the  job  site.  • 

When  job  is  completed  - 

Original  tt)  Department 
Duplicate  to  Safety  Depaament 


GAS  TESTER 


Note: 


Continuous /periodic  tests  shell  be  established  before  beginning  job.    Any  questions  pertaining 
to  test  requirements  contact  certified  division  gas  testar.  Plant  Ges  Coordinetor  or 

the  industrial  Hygienist 

INSTRUMENTS  USED 


Neme 


Type 


Ident.  No. 


VESI3 

NO  : 


SAFETY  STANDBY  PERSON (S>  Name 


Ck.  No. 


AMBULANCE 
FIRE 


•  P.E.L 

•  LE.L 


130 


JMI 


Permissible  Entry  Leval 
Lower  Explusijii  Level 


129 


Orig.  to  Dept. 
Copy  to  Safety 


24109 


r 
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VESSEL  ANO  CONFINED 
SPACE  EMTRY 


TANK  ENTRY  -  SAFETY  CHECK  SHEET  -  TANK  NO. 

(TMo  tDfm  muet  be  completely  MM  In  eeeh  time  lank  le  entered) 


IWIII 

Oens                1                  Rstnsved             I 

Oat* 

Thna 

■f 

Oaie 

Thna 

•y 

1.    Mtiai  Ins9«eiie«i  -  Op«faiiona 

•.    Inaevct  lank  -  mual  b«  el««A.  coot  and  fum*  fra* 

a.    S«l«fy  Loeka  -  Oparaiiena 

«.    Agitwof.  Taai  Start  swiieO 

o*»  aettalor  in  IWa  pockM. 

D.    Caii  Oowrthann  vatva  ano  locil 

e.    U  Tranaiar  pump 

X    Utiaa  Ifoton  <M/er  Biankad 

t.    SuNurle  AeM 

e.    Sotfm  -  Mitom  o4  tank  -  ramowa  f/i  valva 

d.    Cawane 

i.     Vani  -  lUa  to  towar 

g.    CAargmg  eiHita  -  raMowa  aaaUow  -  Sttt  Mai  en 
iltwd  Neor  -  piaea  STOP  aign  at  aiia 

Noia:  AM  Manka  mum  Mwa  yailow  tab 

a.    AgHaior  /-  S««  2a  aoowa 

a.    Air  Mowar  -  1  -  laaicd 
B.    AW  Maak  -  2  -  Connaetad  -  laaiad 
.  e.    Laddar  -  i  -  eerraei  coier  ooda 

«.    Saiaty  Haraaaa  -  a  -  witat  lypa  -  inaeaciad 
a.    naaewa  CAaMatf  m  pUea  -  laatad 
1.     Salaiy  Li«M  -  iMla« 

a.    Ovroan  laai  raawii 

e.    rank  daaratf  tor  aniry  -  flearaiiena 

0.    rank  ewarad  tor  amry  -  Uacnamcal 

a.    Tank  raiwmatf  to  OparaUona 

«.    nnat  CAack  »r  Oparattona 

, 

a.    nacltaek  an  Nnas  tor  Manka 
1        0.    Tank  raiurnad  w  sarvtea 

Monday 
June  5,  1989 
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Environmental 
Protection  Agency 

40  CFR  Part  22 

Collection  off  Civil  Penalties  Under  Title  II 
off  tiie  Toxic  Substances  Control  Act,  the 
Asbestos  Hazard  Emergency  Response 
Act  of  1986;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart22 

[FRL-34at-1] 

Collection  Of  Civil  Penaltiee  Under  THIe 
11  of  the  Toxic  Subetancee  Control  Act, 
ttte  Asbestoe  Hezerd  Emergency 
Reeponee  Act  of  1M6 

AQINCV:  Environmental  Iht>tection 
Agency  (EPA). 
action:  Final  rule. 


r.  This  rule  amends  the 
Consolidated  Rules  of  Practice,  40  CFR 
Part  22,  under  which  administrative 
proceedings  to  assess  civil  penalties  by 
EPA  are  conducted.  Presently,  all 
administrative  civil  penalties  assessed 
under  the  Consolidated  Rules  must  be 
paid  to  the  Treasurer  of  the  United 
States  of  America.  Section  207  of  Title  n 
of  the  Toxic  Substances  Control  Act 
(TSCA),  15  U.S.C.  2647  (enacted  in 
section  2  of  the  Asbestos  Hazard 
Emergency  Response  Act  of  1666 
(AHQIA)),  however,  requires  that  all 
civil  penalties  collected  from  local 
educational  agencies  under  Title  II  be 
used  by  the  local  educational  agencies 
for  purposes  of  complying  with  Title  II. 
Any  portion  of  a  collected  civil  penalty 
remaining  unspent  after  compliance  by  a 
local  educational  agency  is  completed 
must  be  deposited  into  the  Asbestos 
Trust  Fund  estabUshed  under  section  5 
of  AHERA.  This  rule  amends  the 
Consolidated  Rules  of  Practice  to  modify 
penalty  collection  procedures  as  they 
pertain  to  collection  of  penalties  under 
TSCA  Tide  U. 

imcnvi  DATK  July  5, 1989. 

NM  PUMTHCR  INrOmSATICW  CONTACT: 

Jon  D.  Silberman.  Attorney,  Toxics 
Utigation  Division  (LE-134P).  OfRce  of 
Enforcement  and  Compliance 
Monitoring.  Environmental  Protection 
Agency,  Room  NE-113,  Northeast  Mall 


401  M  Street  SW.,  Washington,  DC 
20460;  Telephone:  202-475-6660. 

SUPPUIMNTAIIY  INFOnHATION:  This 
final  rule  codifles  certain  language 
appearing  in  section  207(a]  Title  II  of 
TSCA,  enacted  as  section  2  of  AHERA. 
AHERA,  the  term  commonly  used  for 
these  provisions,  will  be  used  in  this 
preamble. 

This  rule  establishes  supplemental 
rules  of  practice  governing  the 
administrative  assessment  of  civil 
penalties  under  AHERA.  Rather  than 
being  paid  into  the  United  States 
Treasury,  as  are  other  administratively 
assessed  civil  penalties  [see  40  CFR 
22.31(b)),  administrative  civil  penalties 
collected  from  local  educational 
agencies  under  stetion  207(a)  for 
violations  of  AHERA  will  be  made 
available  to  the  local  educational 
agencies  for  purposes  of  complying  with 
AHERA.  Once  compliance  is  achieved, 
any  remaining  balance  of  such  penalties 
will  be  deposited  into  the  Asbest^ 
Trust  Fund  established  under  AHERA 
section  5. 

As  this  rule  simply  codifies  statutory 
language  and  is  procedural  in  effect 
public  comment  is  unnecessary,  and  no 
opportunity  for  public  comment  is  being 
afforded. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  (E.O.) 
12291  of  February  17, 1981.  This  rule  was 
submitted  to  0MB  for  review  imder  E.O. 
12291.  As  required  by  the  Regulatory 
FlexibUity  Act  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

List  of  Subjects  in  46  CFR  Part  22 

Administrative  practice  and 
procedure,  Asbestos,  Schools. 

Dated:  May  8, 1989. 
WlUiam  K.  RaUly, 

Administrator. 

Therefore,  40  CFR  Part  22  is  amended 
as  follows: 


PART  22-(AMENOED] 

1.  The  authority  citation  for  Part  22  is 
revised  to  read  as  follows: 

Authority:  Sees.  16  and  207  of  the  Toxic 
Substances  Control  Act:  sees.  211  and  301  of 
the  Clean  Air  Act;  sees.  14  and  25  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act:  sees.  IDS  and  106  of  the 
Marine  Protection.  Research,  and  Sanctuaries 
Act;  sees.  2002  and  3006  of  the  Solid  Waste 
Disposal  Act. 

2.  Section  22.41  is  added  to  read  as 
follows: 

§22.41.  Supplemental  rules  of  practice 
governing  the  adnunistrative  assessment  of 
civil  penalties  under  Title  II  of  the  Toxic 
Substances  Control  Act,  enacted  as  section  2 
of  the  Asbestos  Hazard  Emergency  Response 
Act  (AHERA). 

(a)  Scope  of  the  Supplemental  rules. 
These  Supplemental  rules  of  practice 
shall  govern,  in  conjiuiction  with  the 
preceding  Consolidated  Rules  of 
Practice  (40  CFR  Pari  22),  all 
proceedings  to  assess  a  civil  penalty 
conducted  under  section  207  of  the 
Toxic  Substances  Control  Act  (the 
"Act")  (15  U.S.C.  2647).  Where 
inconsistencies  exist  between  these 
Supplemental  rules  and  the 
Consolidated  rules  (S§  22.01  through 
22.32),  these  Supplemental  rules  shall 
apply. 

(b)  Collection  of  civil  penalty.  Any 
civil  penalty  collected  imder  section  207 
of  the  Act  shall  be  used  by  the  local 
educational  agency  for  purposes  of 
complying  with  Title  II  of  the  Act.  Any 
portion  of  a  civil  penalty  remaining 
imspent  after  a  local  educational  agency 
achieves  compliance  shall  be  deposited 
into  the  Asbestos  Trust  Fund 
established  under  section  5  of  AHERA. 

(FR  Doc  89-13276  Filed  6-2-89;  8:48  am] 
Mxmo  coos  iflso  so  m 
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Department  of 
Education 

34  CFR  Parts  668  and  682 

Student  Assistance  General  Provisions, 
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PLUS  Programs;  Implementation  of  the 

Default  Reduction  Initiative  and 

Clarification;  Rnal  Rule  and  Proposed 

Rule 


24114  Federal  Register  /  Vol.  54.  No.  106  /  Monday,  June  5,  1989  /  Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  668  and  682 

Student  Aaslstance  General  Provtsiona 
and  Guaranteed  Student  Loan  and 
PLAJS  Programs 

A08NCY:  Department  of  Education. 
action:  Final  regulations. 

■UMMAIIy;  The  Secretary  amends  the 
Student  Assistant  General  Provisions 
regulations  (34  CFR  Part  668)  and  the 
regulations  for  the  Guaranteed  Student 
Loan  (GSL)  and  PLUS  programs  (34  CFR 
Part  682).  The  final  regulations  are 
needed  to  implement  the  Secretary's 
default  reduction  initiative,  and  clarify 
that  certain  regulations  in  Part  682  apply 
to  the  Supplemental  Loans  for  Students 
(SLS)  Prc^am. 

Note:  Pub.  L  100-297.  enacted  April  28. 
1988,  has  renamed  the  Guaranteed  Student 
Loan  (CSL)  Program,  the  Stafford  Loan 
Program,  liiit  change  will  be  reflected  in  a 
later  document. 

DATIS: 

Effective  date:  These  regulations  take 
e^ect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  S9  668.15,  668.23, 
66&44.  668.90.  682.604. 682.606,  and 
682.610.  Those  sections  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register.  If  you  want  to  know 
the  effective  date  of  these  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 

Section  682.e03(c)  applies  only  to  the 
certification  of  a  loan  application  on  or 
after  October  1, 1989.  Section 
682.606(b)(2)  applies  only  to  the  refund 
calculation  for  a  student  whose  last 
recorded  day  of  attendance  occurs  on  or 
after  June  5, 1990.  Section  682.411(h) 
applies  only  to  a  loan  for  which  a 
request  for  preclaim  assistance  is  made 
on  or  after  December  4. 1989.  Also,  if  a 
lender  holds  more  than  one  loan  made 
to  a  specific  borrower,  and  those  loans 
were  acquired  by  the  lender  prior  to  that 
date,  the  requirements  of  S  682.411(h) 
are  satisfied  as  to  all  of  those  lo^ns  if 
the  lender  complies  with  those 
requirements  as  to  at  least  one  of  those 
loans. 

Sections  66&44(c)(l)(ii)  through  (iv) 
and  (d)  apply  only  to  loans  certified  for 
periods  of  enrollment  beginning  on  or 
after  December  1, 1989.  However,  the 


requireoients  of  section  487(a)(8)  of  the 
Act  regarding  disclosures  continue  to 
apply. 

Fon  nniTMCR  intormation  contact: 
Pat  Newcombe  or  Pamela  A.  Moran, 
telephone  number  (202)  732-4242. 

tUPPLEMCNTAItV  INPOMNATION:  On 

September  16, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM]  in  the  Federal 
Register  (53  FR  36216).  The  NPRM 
included  a  detailed  discussion  of  the 
various  regulatory  proposals  included  in 
the  default  reduction  initiative,  and  that 
discussion  will  not  be  repeated  here. 
The  comment  period  on  the  NPRM  was 
extended  through  February  28, 1989  (53 
FR  39317). 

The  Secretary's  extensive  review  of 
the  default  issue  and  the  public 
comments  received  since  the  publication 
of  the  NPRM  have  resulted  in  a  number 
of  signincant  changes  to  the  NPRM.  A 
discussion  of  those  changes  follows.  A 
full  discussion  of  other  changes  to  the 
NPRM  is  contained  in  the  Summary  of 
Comments  and  Responses,  published  as 
an  appendix  to  the  regulations. 

The  Secretary  believes  that  several 
additional  regulatory  initiatives  are 
needed  to  address  the  default  problem. 
Those  new  regulatory  initiatives  will 
appear  in  a  new  NPRM  to  be  published 
separately. 

Revisions  to  the  Nodce  of  Proposed 
Rulemaking 

Part  668— Student  Assistance  General 
Provisions 

Section  668. 15    Additional  factors  for 
evaluating  administrative  capability 

The  Secretary  has  revised  the 
provision  in  this  section  that  would  have 
authorized  the  initiation  of  a  proceeding 
to  limit,  suspend,  or  terminate  (LST)  the 
eligibility  of  a  school  with  a  default  rate 
above  20  percent.  The  revised  provision 
authorizes  the  initiation  of  such  a 
proceeding  beginning  in  1991  if  the 
school's  default  rate  exceeds  60%  (to  be 
lowered  to  40%  in  annual  increments  of 
5%)  or  if  it  exceeds  40%  and  was  not 
reduced  by  an  increment  of  at  least  5% 
from  the  preceding  year's  rate  [e.g.,  a 
50%  rate  must  be  reduced  to  45%  or 
below).  As  noted  in  revised  §  688.90,  a 
school  against  whom  an  1ST 
action  is  brought  under  this  provision 
will  be  able  to  avoid  an  LST  sanction  by 
demonstrating  that  it  has  acted 
diligently  to  implement  the  default 
reduction  measures  described  in 
Appendix  D  of  Part  668.  This  defense  to 
LS'T  sanctions  based  on  a  high  default 
rate  is  referred  to  in  this  document  as 
"the  Appendix  D  defense." 


It  may  not  be  necessary  or 
appropriate  to  initiate  L.ST  actions 
against  all  schools  that  exceed  the 
default  rate  triggers  described  above. 
Before  deciding  whether  to  institute  an 
LST  action  against  a  school,  the 
Secretary  will  generally  request  from  the 
school  the  information  described  in 
S668.15(b)(2)  pertaining  to  the  causes  of 
default  by  the  school's  students.  In 
deciding  whether  to  initiate  a 
proceeding,  the  Secretary  intends  to 
consider  this  information,  the  progress 
being  made  by  the  school  in  reducing 
defaults,  other  mitigating  factors,  and 
the  likelihood  of  the  school's  satisfying 
the  elements  of  the  Appendix  D  defense. 
Under  the  revised  S  668.15(e),  a  school 
with  a  default  rate  over  20%  could  be 
required  to  implement  specified 
reasonable  and  appropriate  default 
reduction  measures — in  effect,  a  default 
management  plan.  The  contents  of  each 
school's  plan  will  be  established  by  the 
Secretary  based  on  a  review  of  the 
school's  analysis  of  its  causes  of  default, 
any  recommendations  by  the  cognizant 
guarantee  agencies,  consultation  with 
the  school,  and  the  information 
presented  by  the  school  at  any  informal 
hearing  provided  at  the  school's  request. 
The  goal  of  this  process  will  be  to  select 
measures  to  address  the  major  causes  of 
default  by  the  school's  students. 

While  the  authority  to  require  high 
default  schools  to  implement  reasonable 
and  appropriate  default  reduction 
measures  has  been  in  the  General 
Provisions  regulations  since  1975,  the 
use  of  a  cumulative  default  rate  in  those 
regulations,  and  the  inadequacy  of 
available  data  on  defaults  that  occurred 
in  the  early  years  of  the  GSL  program, 
has  made  taking  such  actions  difficult. 
The  use  of  fiscal  year  default  rates  in 
the  final  regulations  removes  this 
impediment  to  the  effective  use  of  this 
authority. 

In  addition  to  the  LST  and  default 
management  plan  initiatives,  under 
revised  SS  682.604  and  682.606,  a  school 
with  a  default  rate  over  30%  is  required 
to  adopt  two  "core"  default  reduction 
measures — a  pro  rata  refund  policy  and 
delayed  certihcation  of  loan 
applications — designed  to  reduce 
defaults  by  dropouts.  The  Secretary 
believes  that  this  multi-tiered  approach 
will  preserve  access  to  postsecondary 
education  for  all  students  regardless  of 
income  level,  while  protecting  the 
Federal  taxpayer  from  unreasonable 
.  risks  of  loss.  The  final  regulations 
recognize  that  Federal  policy  should  not 
discourage  schools  from  serving  the 
most  disadvantaged  members  of  society, 
but  that  it  is  nevertheless  fair  to  require 
schools  that  present  a  high  default  risk 
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to  take  reasonable  measures  to  reduce 
that  risk. 

Section  668.22    Distribution  formula  for 
institutional  refunds  and  for  repayment 
of  disbursements  made  to  the  student  for 
non-institutional  costs 

The  ffnal  regulations  do  not  revise 
current  {  668.22,  since  the  proposed 
revisions  to  that  section  in  the  NPRM 
were  based  on  the  application  of  a  pro 
rata  refund  requirement  to  all  schools. 
As  noted  below,  the  final  regulations 
impose  that  requirement  only  on  schools 
with  default  rates  above  30%. 

Section  668.44   Institutional  information 

The  final  regulations  revise  this 
section  to  require  that  a  school  disclose 
a  job  placement  rate  based  on  the 
information  it  has  regarding  the  job 
placement  of  its  students,  including 
dropouts.  The  Secretary  was  concerned 
that  the  NPI^'s  proposed  exclusion 
from  the  job  placement  rate  calculation 
of  graduates  who  do  not  respond  to  a 
school's  job  placement  questionnaire 
could  result  in  disclosure  of  inflated  job 
placement  rates.  This  potential  bias  is 
eliminated  by  the  approach  taken  in  the 
final  rule.  The  school  is  required  to 
disclose  to  prospective  students  the 
number  of  graduates  for  whom  the 
school  lacks  job  placement  infonnation. 
and  the  number  of  graduates  that  decide 
not  to  seek  employment  in  the  relevant 
occupation.  In  this  way,  the  disclosures 
required  by  this  section  will  provide 
data  that  is  accurate  and  complete,  in  a 
simplified  form  that  facilitates  informed 
consumer  choice.  By  requiring 
disclosure  of  job  placement  rates  for  all 
students,  not  just  graduates,  the  final 
rule  also  provides  prospective  students 
with  more  useful  information  than 
would  disclosures  of  job  placement 
rates  just  for  graduates. 

In  order  to  ensure  that  the  job 
placement  information  disclosed  to 
prospective  students  by  a  school  under 
this  section  is  accurate,  each  program 
review  of  the  school  conducted  by  the 
Department  will  include  an  examination 
of  the  procedures  employed  by  the 
school  in  compiling  that  information, 
and,  in  selected  cases,  verification  of  the 
accuracy  of  that  information  through 
inquiries  to  employers  and  former 
students. 

Section  668.90    Initial  and  final 
decisions — Appeals 

This  section  has  been  revised  to 
reflect  the  new  60%  and  40%  default  rate 
thresholds  for  LST  proceedings 
described  in  S  668.15  and  discussed 
above.  In  addition,  the  elements  of  the 
Appendix  D  defense  that  a  school  may 
assert  to  avoid  LST  sanctions  have  been 


added  to  this  section.  This  defense  is 
satisfied,  and  the  administrative  law 
judge  is  therefore  precluded  bom 
imposing  an  LST  sanction  against  the 
school  based  on  a  high  default  rate,  if 
the  school  shows  that  it  has  acted 
diligently  to  implement  the  default 
reduction  measures  described  in 
Appendix  D  to  Part  668. 

It  should  be  emphasized  that  the 
Appendix  D  defense  prevents  the 
termination  of  a  school  based  on  its 
default  rate  if  the  school  shows  that  it 
has  implemented  the  measures  listed  in 
Appendix  D.  Thus,  while  a  school's 
default  rate  of  more  than  60%,  or  of  more 
than  40%  absent  a  5%  annual  reduction, 
is  grounds  for  initiating  an  LST 
proceeding,  it  cannot  serve  as  the  basis 
for  imposing  an  LST  sanction  on  a 
school  that  demonstrates  its 
administrative  capability  under  this 
defense.  The  Secretary  notes,  however, 
that  absent  this  defense,  the  ALJ  must 
impose  the  sanction  sought  by  the 
designated  Department  official:  the  ALJ 
retains  no  discretion  in  such  a  case.  In 
effect,  the  LST  provisions  of  S  668.15 
and  the  Appendix  D  defense  operate  to 
(1)  require  that  each  school  with  a 
default  rate  above  the  rates  described 
above  implement  the  measiu^s  listed  in 
Appendix  D,  and  (2)  make  LST 
sanctions  apply  automatically  to  a 
school  that  fails  to  make  a  diligent  effort 
to  do  so.  The  Secretary  believes  that 
although  some  of  the  measures  in 
Appendix  D  will  be  more  effective  for 
some  schools  than  for  others,  the  serious 
risk  of  financial  loss  to  the  GSL  and  SLS 
programs  posed  by  schools  with  very 
high  default  rates  requires  that  those 
schools  take  each  of  these  steps,  in 
order  to  provide  the  substantial 
incremental  benefit  in  default  reduction 
that  each  step  will  afford  at  every 
school 

The  Secretary  further  notes  that  the 
Appendix  D  defense  does  not  prevent 
the  imposition  of  an  LST  sanction 
against  a  school  based  on  a  violation  of 
program  requirements.  The  Secretary 
will  view  a  school's  substantial 
noncompliance  with  a  requirement  of 
the  regulations  contained  in  this 
docimient  as  a  serious  infraction, 
requiring  imposition  of  the  termination 
sanction  in  most  cases. 

Part  682 — Guaranteed  Student  Loan  and 
Plus  Programs 

Section  682.410    Fiscal,  administrative, 
and  enforcement  requirements 

The  final  regulations  revise  the  NmM 
by  increasing  from  15%  to  20%  the 
school  default  rate  that  will  trigger  a 
guarantee  agency's  duty  to  conduct  a 
program  review  of  a  school.  A  review  is 


not  required  of  a  school  with  a  rate 
above  20%  if  the  school  is  subject  to  a 
default  management  plan  imposed  by 
the  Secretary  under  S  668.15,  or  if  the 
school's  rate  is  not  based  on  at  least  one 
cohort  of  loans  entering  repayment  in  a 
single  fiscal  year  that  totals  $100,000  or 
more.  These  revisions  greatly  reduce  the 
burden  on  guarantee  agencies  with 
respect  to  the  number  of  reviews 
required  to  be  conducted,  while 
preserving  the  effectiveness  of  the 
program  review  requirement  as  an 
element  of  the  default  reduction 
initiative. 

Section  682.603    Certification  by  a 
participating  school  in  connection  with 
a  loan  application 

Under  the  NPRM.  one  default 
reduction  measure  that  a  school  with  a 
default  rate  above  20%  would  have  had 
to  justify  not  implementing  was  delaying 
the  certification  of  a  borrower's  loan 
application  so  that  the  borrower's  loan 
proceeds  were  not  received  by  the 
borrower  until  at  least  30  days  into  the 
loan  period.  See  NPRM  proposed 
i  668.90(a)(3)(iii)(B)  and  proposed 
Appendix  D  to  Part  668,  item  14.  Section 
682.603  of  the  final  regulations  makes 
delayed  certification  with  respect  to  the 
school's  first-time  borrowers  a 
requirement  applicable  to  any  school 
with  a  default  rate  over  30%,  until  the 
Secretary  notifies  the  school  that  its  rate 
no  longer  exceeds  that  level.  To  ensure 
that  this  provision  operates  to  prevent 
the  delivery  of  loan  proceeds  to  eariy 
dropouts  as  intended,  this  section  also 
specifies  that  the  student's  endorsement 
of  the  check  for  the  first  disbursement  of 
a  loan  subject  to  delayed  certification 
may  not  occur  until  30  days  into  the  loan 
period. 

The  Secretary  believes  that  delayed 
delivery  of  loan  proceeds  to  first-time 
borrowers  should  apply  to  all  schools, 
and  has  proposed  legislation  to 
accomplish  this  goal.  These  regulations 
only  effect  this  policy  for  high  default 
schools,  because  the  Secretary  believes 
that  the  impact  on  the  programs  of 
applying  this  policy  to  all  schools  is 
serious  enou^  that  the  Congress  should 
be  given  the  opportunity  to  decide 
whether  such  a  step  is  warranted. 

Section  682606    Refund  policy 

This  provision  has  been  revised  to 
require  the  implementation  of  a  pro  rata 
refund  policy  only  by  schools  with 
default  rates  above  30%,  and  to  limit  the 
required  application  of  such  a  policy  by 
the  school  to  the  shorter  of  the  first  six 
months  in  the  student's  program  of 
study,  or  the  first  half  of  that  program. 
All  other  schools  and  academic  periods 
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continue  to  be  subiect  to  the  bir  and 
equUabie  refund  reqnimnenti  of 
B  882j0O6(b).  and  Appendix  A  to  Part 
682.  Ae  with  the  delayed  certificatioa 
requirement,  this  rule  woeld  require  hi^ 
default  tchoois  to  take  a  step  that 
addresiea  the  troubtiog  problem  ol 
defaults  by  early  dropouts.  The 
Secretary  is  limiting  the  application  of 
this  rule  to  high  default  schools  because 
he  believes  that  the  regulatory 
impositton  of  a  mandated  refold  policy 
should  only  be  undertaken  for  schools 
whose  default  experience  providea 
strong  justification  for  doing  so  on 
program  integrity  grounds.  The 
Secretary  bebeves  that  the  importance 
of  a  pro  rata  refund  policy'  in  reducing 
early  dropouts  provides  that 
justification  whan  a  school's  default  rate 
exceeds  30%. 

Section  682,610    Recordt,  reports,  and 
impecthn  requirements  for 
participating  schools 

TYie  final  regulations  revise  this 
section  to  require  each  school  that  Is 
required  to  use  a  "track  reconT 
disclosure  form  set  forth  in  Appendix  A 
to  Part  668  to  provide  a  completed  form 
to  the  Secretary,  along  with  information 
on  the  total  cost  of  the  program 
involved,  on  an  annual  basis.  The  NPRM 
required  that  the  completed  form  be 
provided  to  each  prospective  student, 
but  did  not  mandate  that  the  school 
provide  a  copy  of  the  form  to  the 
Secretary. 

The  Secretary  will  uee  the  track 
record  informaUon  provided  under  thia 
provision  in  making  various  policy 
decisions  relevant  to  vocational  training 
programs,  and  in  formulating  his 
proposals  for  reauthorization  of  the 
Higher  Education  Act  in  1991j>  The 
Secretary  also  intends  to  use  uiis  track 
record  information  to  compile  and 
disseminate  lists  of  undergraduate 
nonbaccalaureate  vocational  training 
programs,  arranged  by  geographic  area 
and  vocation  in  which  each  program  ia 
offered,  to  further  enhance  consumers' 
ability  to  make  well-informed  choices 
about  enrollment  in  vocational  training 
programs.  The  recipients  of  the  lists  will 
include  high  schools,  welfare  offices, 
and  other  entities  likely  to  receive 
requests  for  information  on  these 
programs  from  prospective  student*. 


Analysia  of  Commenla  and  ( 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  2.452  parties 
submitted  comments  on  the  proposed 
regnlattons.  In  addition,  the  Seoetary 
received  over  1.200  comments  in 
response  to  the  separata  request  for 
comments  on  the  default  Imm  pubUsfaed 
ia  the  Federal  Register  on  November  3, 


1988  (59  FR  44514).  An  analysis  of  tbe 
conuBents  and  of  tiia  dianges  in  die 
regulationa  since  pobttcation  of  the 
NPRM  is  pabbsltod  as  an  amMndix  to 
these  final  regulationa.  Substandve 
issues  raised  by  coouaentera  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  othar  minor  comments 
and  changes  are  not  adtbessed. 

Executive  Order  U291 

The  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rolemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  te  is  available  from 
any  other  agency  or  authority  of  Ae 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review  the 
Department  has  determined  that  the 
regulations  In  this  document  do  not 
require  transmission  of  information  that 
18  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  8irii|ects 

34CFRPart66a 

Administrative  practice  and 
procedure,  Colleges  and  imiversities. 
Consumer  protection.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  progams-education. 
Reporting  and  recordkeeping 
requh^ments.  Student  aid.  Vocational 
education. 

(Catalog  of  Federal  DomMtic  Aasistanoe 
N(iinl>er  S4.032,  Cuaraateed  Student  Loan 
Program  and  PLUS  Program) 

Dated:  June  1, 1980. 
Lauro  F.  Cavasos, 
Secretary  of  Education. 

The  Secretary  amends  Part  668  and 
Part  882  ofTltle  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  6M-8TUOCNT  ASSISTANCE 
GENERAL  PROVISIONS 


1.  The  authority  dtatkm  for  Part 
continues  to  read  as  follows: 


Aidborily:  n  U.8£.  10BS.  MSa  lOm,  MBS, 

1094,  and  1141,  unless  otherwise  noted 

2.  Section  666.15  is  revised  to  read  as 
follows; 

{666.15    AcMraonalfectorsforwMluatina 


(a)  The  Secretary  considers  it  an 
indication  of  an  institution's  impaired 
capabihty  of  properly  administering 
Title  IV,  HEA  programs  if— 

(1)  The  fiscal  year  defauh  rate,  as 
defined  in  paragraph  ff)  of  this  section, 
on  loans  made  imder  the  GSL  and  SLS 
programs  to  students  for  attendance  at 
that  institution  exceeds  20  percent; 

(2)  The  default  rate  on  loans  made 
under  the  Perkins  Loan  program  to 
stydents  for  attendance  at  that 
institution  exceeds  20  percent  of  the 
principal  of  all  those  loans  that  have 
reached  the  repayment  period;  or 

(3)(ii  For  an  institution  that  a  common 
academic  year  for  a  majority  of  its 
students,  more  than  33  percent  of  the 
rcgufep  students  who  are  enrolled  on  the 
first  day  of  classes  of  an  academic  year 
withdraw  from  enrollment  at  that 
institution  during  that  academic  yean  or 

(ii)  For  an  institution  which  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
on  the  first  day  of  classes  of  any  eight- 
month  period  withdraw  during  that 
period. 

(b)  If  the  GSL  and  SLS  fiscal  year 
default  rate  for  an  institution  exceeds  20 
percent  for  any  fiscal  year  after  fiscal 
year  1988,  the  Secretary  may,  after  such 
consultation  with  cognizant  guarantee 
agencies  as  the  Secretary  deems 
appropriate,  take  one  or  more  of  the 
following  actions: 

(1)  On  or  after  January  1, 1991.  initiate 
a  proceeding  under  Subpart  G  of  tiiis 
pari  to  limit,  suspend,  or  terminate  the 
eligibility  of  the  institution  to  participate 
in  the  Title  IV.  HEA  programs,  if— 

(i]  The  institution's  GSL  and  SLS 
fiscal  year  default  rate  exceeds  40 
percent  for  any  fiscal  year  after  1989 
and  has  not  been  reduced  by  an 
increment  of  at  least  5  percent  &om  its 
rate  for  the  previous  fiscal  year  [e^g.,  a 
50  percent  rate  was  not  reduced  to  45 
percent  or  below);  or 

(ii)  The  institution's  GSL  and  SLS 
fiscal  year  default  rate  exceeds — 

(A)  60  percent  for  fiscal  year  1989; 

(B)  55  percent  for  fiscal  year  1990; 

(C)  50  percent  for  fiscal  year  1901; 

(D)  45  percent  for  fiscal  year  1992;  or 

(E)  40  percent  for  any  fiscal  year  after 
fiscal  year  1902. 

(2)  Require  the  institution  to  submit  to 
the  Secretary  and  one  or  more  guarantee 
agencies  the  following  information. 
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withm  a  time  frame  specified  by  the 
Secretary,  to  help  the  Secretary  make  a 
preliminary  determination  as  to  the 
appropriate  action  to  be  taken  by  the 
Secretary  regarding  the  institution: 

(i)  A  comprehensive  written  analysis 
of  the  causes  of  default  by  its  sudents. 
for  defaults  in  the  first  two  years  of 
repayment,  that  occurred  during  the 
three  most  recent  calendar  years  ending 
not  less  than  six  months  prior  to  the 
Secretary's  request,  and  tiie  factual 
basis  for  each  conclusion  reached  in  the 
analysis. 

(ii)  In  the  case  of  an  institution 
offering  an  undergraduate  non- 
baccalaureate degree  program  designed 
to  prepare  students  for  a  particular 
vocational,  trade,  or  career  field,  a 
statistical  analysis  showing  the 
following  for  each  program: 

(A)  The  pass  rates  of  graduates  of  the 
program  in  the  three  preceding  calendar 
years  ending  not  less  than  six  months 
prior  to  the  Secretary's  request  on  any 
licensure  or  certification  examination 
required  by  the  State  in  which  the 
institution  is  located  for  employment  in 
the  particular  vocational,  trade,  or 
career  field. 

(B)  The  job  placement  rates  for 
students  who  were  originally  scheduled, 
at  the  time  of  enrollment  to  complete 
the  program  in  the  three  most  recent 
calendar  years  ending  not  less  than 
eighteen  months  prior  to  the  Secretary's 
request,  as  calculated  in  accordance 
witii  §  668.44(c)(3)  of  tiiis  part. 

(C)  The  completion  rates  for  students 
in  the  program  for  the  three  most  recent 
calendar  years  ending  not  less  than  18 
months  prior  to  the  Secretary's  request, 
as  calculated  in  accordance  with 

S  668.44(c)(4)  of  tiiis  part,  for  all  of  tiie 
institution's  regular  students  in  the 
aggregate,  and  as  segregated  according 
to  the  following  categories: 

(7)  Tide  rV  student  aid  recipients. 

(2)  High  school  graduates  or  holders 
of  GED  certificates  at  the  time  of 
enrollment. 

[3]  Students  admitted  on  the  basis  of 
"ability  to  benefit"  as  defined  in 
§  668.7(b)  of  tills  part. 

(iii)  A  written  description  of  all 
additional  steps  taken  by  the  institution 
beyond  those  otherwise  required  by 
statute,  regulation,  or  agreement  with 
the  Secretary,  designed  to  reduce 
defaults  by  its  students  in  the  future. 

(iv)  Any  other  information  relating  to 
that  determination,  as  reasonably 
required  by  the  Secretary. 

(c)(1)  If  the  default  rate  for  an 
institution  under  the  Perkins  Loan 
program  exceeds  the  rate  set  forth  in 
paragraph  (a)(2)  of  this  section,  or  if  the 
withdrawal  rate  at  an  institution 
exceeds  the  rate  set  forth  in  paragraph 


(a)(3)  of  this  section  for  an  academic 
year,  the  Secretary  may  require  the 
institution  to  submit  for  its  latest 
complete  fiscal  year — 

(i)  A  profit  and  loss  statement  and  a 
balance  sheet  that  are  based  on  the 
same  accoimting  procedures  used  by  the 
institution  for  financial  reporting; 

(ii)  A  financial  audit  report  of  the 
institution.  The  audit  must  have  been 
conducted  by  a  licensed  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards;  or 

(iii)  Other  information  required  by  the 
Secretary  to  determine  the  cause  of  the 
high  withdrawal  or  default  rate  and  the 
best  measures  for  alleviating  that 
condition. 

(2)  The  date  of  preparation  of  the 
documents  referred  to  in  paragraph 
(c)(l)(i)  through  (iii)  of  this  section  must 
be  within  12  months  of  the  date  of  the 
Secretary's  request. 

(d)  The  Secretary  may  require  that  the 
profit  and  loss  statement  and  balance 
sheet  referred  to  in  paragraph  (c)(l)(i)  of 
this  section  be  audited  and  certified  by 
a  licensed  certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards. 

(e)  If  tiie  institution's  GSL  and  SLS 
fiscal  year  default  rate,  Perkins  Loan 
program  default  rate,  or  withdrawal  rate 
exceeds  the  rates  set  forth  in  paragraph 
(a)(1),  (a)(2),  or  (a)(3]  of  tiiis  section 
respectively,  in  addition  to,  or  in  lieu  of, 
taking  the  actions  descril)ed  in 
paragraph  (b)  of  this  section,  or 
requiring  the  institution  to  submit  the 
documents  described  in  paragraph  (c)  of 
this  section,  the  Secretary  may  require 
the  institution,  after  notice  and 
opportimity  for  a  hearing,  to  take 
specified  reasonable  and  appropriate 
measures  to  alleviate  that  condition  as  a 
requirement  for  its  continued 
participation  in  the  Titie  IV,  HEA 
programs. 

(f)  The  following  definitions  apply  to 
this  section  and  S  668.90  of  this  part: 

(1)  "Fiscal  year  default  rate"  means, 
for  any  fiscal  year  in  which  30  or  more 
current  and  former  students  at  the 
institution  enter  repayment  on  GSL  or 
SLS  program  loans  received  for 
attendance  at  the  institution,  the 
percentage  of  those  current  and  former 
students  who  enter  repayment  on  GSL 
or  SLS  program  loans  received  for 
attendance  at  that  institution  in  that 
fiscal  year  who  default  before  the  end  of 
the  following  fiscal  year.  For  any  fiscal 
year  in  which  less  than  30  of  the 
institotion's  current  and  former  students 
enter  repayment,  the  term  "fiscal  year 
default  rate"  means  the  average  of  the 
rate  calculated  under  the  preceding 
sentence  for  the  three  most  recent  fiscal 
years.  In  the  case  of  a  student  who  has 


atiended  and  borrowed  at  more  than 
one  school,  the  student  (and  his  or  her 
subsequent  repayment  or  default)  is 
attributed  to  each  school  for  attendance 
at  which  the  student  received  a  loan 
that  entered  repayment  in  the  fiscal 
year.  A  loan  on  which  a  payment  is 
made  by  the  school,  its  owner,  agent 
contractor,  employee,  or  any  other 
affiliated  entity  or  individual  in  order  to 
avoid  default  by  the  borrower,  is 
considered  as  in  default  for  purposes  of 
this  definition. 

(2)  "Fiscal  year"  means  the  period 
from  and  including  Octol)er  1  of  a 
calendar  year  through  and  including 
September  30  of  the  following  calendar 
year. 

(Authority:  20  U5.C.  1082. 1094) 

3.  In  section  668.23,  paragraph 
(f)(l)(vi)  is  amended  by  removing  the 
word  "and";  paragraph  (n(l)(vii)  is 
amended  by  removing  tiie  period  and 
adding  in  its  place  ";  and";  and  a  new 
paragraph  (f)(l)(viii)  is  added,  to  read  as 
follows: 


S66&23    AudHa, records, and 


(0*  •  • 

(!)**• 

(viii)  Information  substantiating  all 
disclosures  made  to  a  prospective 
student  under  S  668.44  (c)  through  (f)  of 
this  part. 

4.  Section  668.44  is  amended  by 
revising  paragraph  (c),  and  by  adding 
new  paragraphs  (d),  (e),  and  (f)  to  read 
as  follows: 

§666.44    InttWutkinal  Infonnattei. 


(c)(l)Prior  to  a  prospective  student's 
enrollment  or  execution  of  an 
enrollment  contract  whichever  occurs 
eariier,  in  an  undergraduate  non- 
baccalaureate degree  program  designed 
to  prepare  students  for  a  particular 
vocational,  trade,  or  career  field,  the 
institution  shall  disclose  to  the 
prospective  student — 

(i)  All  licensure  or  certification 
requirements  established  by  the  State  in 
which  the  institution  is  located  for  the 
particular  vocational,  trade,  or  career 
field; 

(ii)  The  pass  rate  of  graduates  of  the 
program  for  the  most  recent  calendar 
year  that  ended  not  less  than  six  months 
prior  to  the  date  of  disclosure,  on  any 
licensure  or  certification  examination 
required  by  the  State  for  employment  in 
the  particular  vocational  trade,  or  ■ 
career  field; 

(iii)  The  job  placement  rate  for 
students  who  were  originally  scheduled. 
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at  Um  tinM  of  enrolkoent,  to  complete 
the  program  in  the  most  recent  calendar 
year  that  ended  not  leee  than  18  months 
prior  to  the  date  of  disclosure.  In 
calculating  this  rate,  the  institution  shall 
consider  as  not  having  obtained 
employment  for  any  graduate  for  whom 
the  institution  does  not  possess 
evidence,  documented  in  the  graduate's 
file,  showing  that  the  graduate  has 
obtained  employment  in  the  occupation 
for  which  the  program  is  oKered. 

(iv)  The  completion  rate  for  students 
in  the  program  for  the  most  recent 
calendar  year  that  ended  not  less  than 
18  months  prior  to  the  date  of  disclosure. 
This  rate  Is  calculated  by  determining 
the  percentage  of  students  enrolled  in 
the  program  who  were  originally 
scheduled,  at  the  time  of  enrollment,  to 
complete  the  program  in  that  calendar 
year  that  successfully  completed  the 
program,  or  obtained  fall-time 
employment  in  the  occupation  for  which 
the  traimng  was  offered,  within  150%  of 
the  amount  of  time  normally  required  to 
complete  the  program;  and 

(v)  Any  other  information  necessary 
to  sabetaJBtiat*  the  tnith  of  any  claim 
made  by  the  institution  as  to  )ob 
placement 

(2)  For  purposes  of  this  paragraph  (c). 
a  student  is  "originaUy  scheduled,  at  the 
time  of  enrollment  to  complete  the 
program"  on  the  date  when  the  student 
win  have  been  enrolled  In  the  program 
for  the  amount  of  time  normally  required 
to  complete  the  program.  The  "amount 
of  time  oormally  required  to  complete 
the  program"  ia  the  period  of  time 
spedfled  in  the  institution's  enrollment 
contract,  catalog,  or  other  materials,  for 
completion  of  the  program  by  a  full-time 
student  or  the  period  of  time  between 
the  date  of  enrollment  and  the 
anticipated  graduatioa  date  appearing 
on  the  student's  loan  application  (if 
any),  wrhicfaever  is  less.  However,  the 
"amount  of  tiaie  normally  required  to 
complete  the  program"  must  be 
calculated  on  a  pro  rata  basis  for 
students  enrolled  on  a  lees  than  foB-time 
basis. 

(d)  With  respect  to  a  program  other 
than  an  nndergradaate  non- 
baocalaoreate  program  designed  to 
prepare  students  for  a  particular 
vocationaL  trade,  or  career  field,  prior  to 
a  prospective  student's  enrollment  or 
execution  of  an  enrollment  contract, 
whichever  is  eariier.  in  a  program  for 
wUch  the  institution  publicly  ouikes  a 
claim  as  to  the  (ob  ptaoement 
experience  of  its  students  as  a  ateans  of 
attracting  students  to  ■■roll  in  the 
prograok.  the  institution  shall  disclose  to 
the  prospective  student — 

(l)(i)  The  informatioB  described  in 
P«r««rapha  (cXl)  (i)  Uirough  (iU)  of  this 


section,  in  the  case  of  a  baccalaureate  or 
graduate  program  designed  to  prepare 
students  for  a  particular  vocational, 
trade,  or  career  field;  or 

(U)  Other  valid  employment  statistics 
for  stodents  who  have  enrolled  in  the 
program,  for  any  other  program: 

(2)  The  information  described  in 
paragraph  (cHlMiv)  of  this  section:  and 

(3)  Any  other  infbrmation  necessary 
to  substantiate  the  truth  of  the  claim  as 
to  fob  placement 

(e)  If  an  institution  makes  a  claim  to  a 
prospective  student  regarding  the 
starting  salaries  of  its  graduates,  or  the 
starting  salaries  or  local  availability  of 
lobs  in  a  field,  it  must  disclose  to  the 
propsective  student  detailed  statistics 
and  other  information  necessary  to 
substantiate  the  truthfulness  of  tfiat 
claim. 

(f)(1)  The  institution  shall  make  the 
disclosure  required  under  paragraphs 
(c)(1)  (ii)  through  (iv)  of  this  section 
ui^  the  applicable  disclosure  form  set 
forth  in  Appendix  A  to  this  part,  except 
that  an  institution  may  use  an 
appropriate  foreign  language  version  of 
that  form  for  a  student  whcwe  primary 
language  is  not  English. 

(2)The  institntlon  shall  indicate  in  the 
space  provided  for  that  purpose  on  the 
form  the  number  of  graduates  of  tiie 
program  taicluded  in  the  calculation  of 
the  iob  placement  rate  disclosed  on  the 
form  who  state  in  writing  that  they  have 
chosen  not  to  attempt  to  obtain 
employment  in  the  occupation  for  wUch 
the  program  is  offered,  and  the  number 
of  such  graduates,  if  any.  who  fail  to 
indicate  within  60  days,  in  response  to  a 
questionnaire  seeking  that  information 
sent  by  the  institution  to  the  last  known 
address  of  the  graduate,  whetiter  they 
have  obtained  employment  in  that 
occupation. 

(3)  The  completed  disclosure  form 
must  be  signed  by  the  student  and  a 
copy  thereof  maintained  by  the 
institution  in  the  student's  file. 

(Authority:  20  U.S.C  1082. 1092) 

5.  In  section  068^2,  paragraph  ())  is 
amended  to  remove  the  word  "or", 
paragraph  (k)  is  amended  to  remove  the 
perimi  md  add,  in  its  place,  **;  or",  and  a 
new  paragraph  (I)  is  added  to  read  as 
follows: 

}SMJ2    Haturt  of athitsthmal  pfoyawt 

*        *        •        *        • 

(I)  Any  matters  requirad  to  be 
disdosed  to  prospective  students  under 
S6eft44  of  this  part 

(Authority:  20  U.S.C  lOM) 

6.  Section  668.90  is  amended  by 
adding  a  new  paragraph  (aX3Kiii).  and 


revising  die  citation  of  legal  authority  to 
read  as  foUows: 


9668.90    Initial  and  finai  I 
Appeals. 

(a)  *  •  • 

(3)  *  •  * 

(iii)  In  a  limitatioa  suspension  or 
termination  proceeding  commenced  on 
the  grounds  described  in  i  e68.15(b)(l) 
of  this  part,  if  the  administrative  law 
judge  finds  that  the  institution's  GSL 
and  SLS  fiscal  year  default  rate,  as 
defined  in  $  668.15(f)  of  this  part,  meets 
the  conditions  specified  in  i  6e&15(b)(l) 
of  this  part  for  initiation  of  limitation, 
suspension,  or  terminabon  proceedings, 
the  administrative  law  judge  shall  find 
that  the  sanction  sought  by  the 
designated  Department  official  is 
warranted,  except  that  the 
administrative  law  fudge  shall  find  that 
no  sanction  is  warranted  if  the 
institution  demonstrates  that  it  has 
acted  diligently  to  implement  the  default 
reduction  measures  described  in 
Appendix  D  to  this  part. 

(Autlioritr  20  U.S.C  1062. 1094) 

7.  Part  668  is  amended  by  adding  an 
Appendix  A  to  read  as  follows: 

Appaodfac  Ar— Ttacfc  Record  Disclosure 
Focnw 

This  appendix  provides  forms  for 
institutions  to  use  to  disclose  to  prospective 
students  the  informatioo  required  by  34  CFR 
668.44(c)  (2)  diroogh  (4).  The  use  of  these 
forms  is  required  by  34  CFR  eie.44(f). 

An  histitutton  shall  use  Form  I  in 
conoectkxt  with  a  program  offered  for  a 
vocatioiial.  trade,  or  career  occupation  (or 
which  there  exisu  a  State  licensure  or 
certification  examination  required  l>y  tlie 
State  for  amptoyment  in  tl>e  occupation.  For 
all  otlier  programs  for  wtiich  disclosures 
under  34  CFR  e68.44(c)  (2)  through  (4)  are 
required,  tlie  instltutioa  shall  ose  Form  Q. 

Foml: 

HOW  OUR  STUDQ^rS  ARE  DOING 

To  help  you  makn  a  good  decision  about 
whether  to  sign  up  for  [nawe  of  program], 
[name  of  imtittition)  wants  you  to  know  that 
according  to  the  latest  hiforraation — 

^K.or_ofdw students  in  this 

prograflB  scheduled  to  graduate  in  [year]  went 
on  to  gradaata: 

* %.  or  —  of  the sdMlanU  scheduled 

to  graduate  in  that  year  have  found  K>hs  in 
[name  of  occupation  or  field  for  which 
training  is  offered)i.  and 

%,  or  —  of  the graduates  of  this 

program  taldng  the  [name  of  test] 
administered  by  tlie  State  of  [name  of  State 
in  which  the  program  is  being  offered  to  the 
student)  in  [yeat^  passed  that  examination. 

I  have  reed  and  endefstood  Dk  yvduation 
rat*,  lirensing  or  certificatton  examination 
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pass  rate,  and  job  placement  rate  information 
provided  above. 

Date 

[Prospective  student's  signature] 

•We  have  been  told  t>y of  the  students 

that  were  scheduled  to  graduate  in  titat  year 
that,  even  though  they  graduated,  they 
decided  not  to  loolc  for  a  job  in  that 

occupation.  Also of  that  year's 

graduates  have  not  responded  to  our  job 
placement  questionnaire,  so  we  do  not  know 
whether  they  have  found  iobs  or  not. 

Form  11 

HOW  OUR  STUDENTS  ARE  DOING 

To  help  you  malie  a  good  decision  about 
whether  to  sign  up  for  [name  of  program], 
[name  of  institution]  wants  you  to  know  that, 
according  to  the  latest  information — 

*.  or  _  of  the students  In  this 

program  sdteduled  to  graduate  in  [yvar]  went 
on  to  graduate;  and 

* %.  or  _  of  the students  scheduled 

to  graduate  in  that  year  have  found  jobs  in 
[name  of  occupation  or  field  for  which 
training  is  offered). 

I  have  read  and  understood  the  graduation 
rate  and  fob  placement  rate  information 
provided  above. 

Date 

[Prospective  student's  signature) 

*  We  have  t)een  told  by of  the  students 

scheduled  to  graduate  in  that  year  tiuit  even 
though  they  graduated,  they  decided  not  to 

look  for  a  job  in  that  occupation.  Also, 

of  that  year's  graduates  have  not  responded 
to  our  job  placement  questionnaire,  so  we  do 
not  know  wtielher  they  have  found  jobs  or 
not. 

8.  Part  668  is  amended  by  adding  a 
new  Appendix  D  to  read  as  follows: 

Appendix  D— Default  Reduction 

Measures 

This  appendix  describes  measures  that  an 
institution  writh  a  hi^  default  rate  under  the 
est  and  SLS  programs  should  find  helpful  in 
reducing  defaults.  An  institution  with  a  fiscal 
year  default  rate  that  exceeds  the  threshold 
rate  for  a  limitation,  suspension,  or 
termination  action  under  S  668.15  may  avoid 
those  sanctions  by  demonstrating  that  it  has 
made  a  diligent  effort  to  implement  the 
measures  included  in  this  Appendix  Other 
institutions  should  strongly  consider  taking 
these  steps  as  well. 

To  reduce  defaults,  the  Secretary 
recommends  ttiat  tlie  instituticm  take  the 
following  measures: 

/.  Measures  to  Reduce  Defaults  by 
Dropouts 

1.  Revise  admission  policies  and  screening 
practices,  consistent  with  applicable  Stale 
law,  to  ensure  that  students  enrolled  in  the 
institution,  especially  those  admitted  under 
"ability  to  benefit"  criterion  or  those  in  need 
of  substantial  remedial  work,  have  a 


reasonable  expectation  of  succeeding  in  their 
programs  of  study. 

2.  Improve  the  availability  and 
effectiveness  of  academic  counseling  and 
other  support  services  to  decrease 
withdrawal  rates,  particularly  with  respect  to 
academically  high-risk  students. 

3.  In  consultation  with  the  cognizant 
accrediting  body,  attempt  to  reduce  its 
withdrawal  rate  by  improving  its  curricula,   ' 
facilities,  materials,  equipment,  qualifications 
and  size  of  faculty,  and  other  aspects  of  its 
educational  program. 

4.  Increase  tlie  frequency  of  reviews  of  in- 
school  status  of  borrowers  to  ensure  the 
institution's  prompt  recognition  of  instances 
in  which  Iwrrowers  withdraw  without  notice 
to  the  institution. 

5.  Implement  a  compensation  structure  for 
commissioned  enrollment  representatives 
and  salesmen  under  which  a  representative 
or  salesman  earns  no  more  than  a  nominal 
commission  for  enrolling  students  that  never 
attend  school,  and  progressively  greater 
commissions  for  students  who  remain  in 
school  for  substantial  periods. 

6.  Implement  a  pro  rata  refund  policy,  as 
defined  in  34  CFR  662.60e(b)(2). 

7.  Delay  certification  of  a  first-time 
borrower's  loan  application,  as  described  in 
34  CFR  682.603(c). 

8.  Except  in  the  case  of  a  program  of  study 
by  correspondence,  require  eadh  first-time 
student  borrower  to  endorse  the  loan  check 
at  the  institution,  and  pick  up  at  the 
institution  any  loan  proceeds  remaining  after 
deduction  of  institutional  charges. 

//.  Measures  to  Reduce  Defaults  Related 
to  Borrowers '  Difficulty  Finding 
Employment 

1.  Expand  its  job  placement  program  for  its 
students  by,  for  example,  increasing  contacts 
with  local  employers,  counseling  students  in 
job  search  skills,  and  exploring  with  local 
employers  tlie  feasibility  of  establishing 
internship  and  cooperative  education 
programs. 

2.  In  consultation  with  the  cognizant 
accrediting  body,  attempt  to  improve  its  job 
placement  rate  and  licensing  examination 
pass  rate  by  improving  its  curricula,  facilities, 
materials,  equipment,  qualifications  and  size 
of  faculty,  and  other  aspects  of  its 
educational  program. 

3.  Establish  a  liaison  for  job  information 
and  placement  assistance  with  the  local 
office  of  the  United  States  Employment 
Sen'ice  and  the  Private  Industry  Council 
supported  by  the  U.S.  Department  of  Labor. 

III.  Measures  To  Improve  Borrowers' 
Understanding  and  Respect  for  the  Loan 
Repayment  Obligation 

1.  In  cooperation  with  the  lender  and  in 
compliance  with  law,  including  the  Fair  Debt 
Collection  Practices  Act.  if  applicable, 
contact  each  borrower  with  respect  to  whom 
the  lender  has  requested  preclaims 
assistance  from  the  guarantee  agency  to  urge 
the  IxHTower  to  repay  the  loan  and  to 
emphasize  the  consequences  of  default  listed 
in  item  ULS(»)i3)(ii),  ijelow,  by  means  of 
telephone  contacts  and  letters  sent 
"Forwarding  and  Address  Correction 
Requested." 


2.  In  cooperation  with  the  lender  and  in 
compliance  with  law,  including  the  Fair  Debt 
Collection  Practices  Act,  if  applicable, 
contact  a  borrower  during  the  grace  period  in 
order  to— 

(i)  Remind  the  borrower  of  the  importance 
of  the  repayment  obligation  and  of  the 
consequences  of  default  li»fed  in  item 
III.5(a)(3)(ii).  l>elow,  by  means  of  telephone 
contacts  and  letters  sent  "Forwarding  and 
Address  Correction  Requested";  and 

(ii)  Update  the  institution's  records 
regarding  the  Iwrrower's  address,  telepiioae 
number,  employer,  and  employer's  address. 

3.  At  the  time  of  a  borrowers  admission  to 
the  institution,  obtain  information  from  the 
borrower  regarding  references  and  family 
members  beyond  those  provided  on  the  loan 
application,  to  enable  the  institution  to 
provide  the  lender  with  a  variety  of  ways  to 
locate  a  borrower  who  later  relocates  without 
notifying  the  lender. 

4.  Require  an  enrollment  representative  or 
salesman  to  explain  carefully  to  a 
prospective  student  that,  except  in  the  case  of 
a  loan  made  or  originated  by  the  institution, 
the  student's  dissatisfaction  with,  or 
nonreceipt  of,  the  educational  services  being 
offered  by  the  institution  does  not  excuse  the 
t>orrower  from  repayment  of  any  GSL  or  SLS 
loan  made  to  the  t>orrower  for  enrollment  at 
the  institution. 

5.  Conduct  the  follo%ring  counseling 
activities  in  addition  to  titose  descritted  in  34 
CFR  Pari  682.  Subpart  F: 

(a)  As  pari  of  tiie  initial  loan  counseling 
provided  to  a  GSL  or  SLS  borrower — 

(1)  Provide  information  to  the  Imrrower 
regarding,  and  through  the  use  of  a  written 
test  and  intensive  additional  counseling  for 
those  who  fail  the  test,  ensure  the  twrrower's 
comprehension  of.  the  terms  and  conditions 
of  GSL  and  SLS  program  loans,  including — 

(i)  The  stated  interest  rate  on  the 
borrower's  loans; 

(ii)  The  applicable  grace  period  provided  to 
the  borrower  and  the  approximate  date  the 
first  installment  payment  will  be  due: 

(iii)  A  description  of  the  charges  imposed 
for  failure  of  the  borrower  to  pay  all  or  part 
of  an  installment  pa>'ment  when  due:  and 

(iv)  A  description  of  any  charges  that  may 
be  imposed  as  a  consequence  of  default,  such 
as  liability  for  expenses  reasonably  incurred 
in  attempts  bry  the  lender  or  guarantee  agency 
to  collect  the  loan,  including  attorney's  fees; 

(2)  Explain  the  borrower's  rights  and 
responsibilities  in  the  GSL  and  SLS  loan 
programs  including — 

(i)  The  borrower's  responsil>ility  to  inform 
his  or  her  lender  immediately  of  any  change 
of  name,  address,  telephone  numljer,  or 
Social  Security  numt>er 

(ii)  The  borrower's  right  to  deferment, 
cancellation  or  postponement  of  repayment 
and  the  procedures  for  obtaining  those 
benefits; 

(iii)  The  txMTOwer's  responsilnUty  to 
contact  his  or  her  lender  in  a  timely  manner, 
tiefore  the  due  date  of  any  pajinent  he  or  sh« 
cannot  make:  and 

(iv)  The  availability  of  forbearance  under 
the  circumstances  and  procedures  described 
in  34  CFR  Pari  682: 

(3)  Provide  to  the  borrower — 
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(i)  (A)  General  information  on  the  average 
indebtedneM  of  student  borrowera  who  have 
obtained  GSL  or  SLS  program  loan*  for 
attendance  at  that  institution  and  the  average 
amount  of  a  required  monthly  payment  based 
on  that  indebtedness;  or 

(B)  The  estimated  balance  owed  by  the 
borrower  on  GSL  and  SLS  loans,  and  the 
average  amount  of  a  required  monthly 
payment  based  on  that  balance:  and 

(ii)  Detailed  information  regarding  the 
consequences  of  the  failure  to  repay  the  loan, 
including  a  damaged  credit  rating  for  at  least 
7  years,  loss  of  generous  repayment  schedule 
and  deferment  options,  possible  seizure  of 
Federal  and  State  income  tax  refunds  due. 
exposure  to  civil  suit  liability  for  collection 
costs,  possible  referral  of  the  account  to  a 
collection  agency,  garnishment  of  wages  if 
the  borrower  is  a  Federal  employee,  and  loss 
of  eligibility  for  further  Federal  Title  IV 
student  assistance. 

(4)  Review  the  repayment  options  [e.g., 
loan  consolidation,  refinancing)  available  to 
the  borrower 

(5)  Explain  the  sale  of  loans  by  lenders  and 
the  use  by  lenders  of  outside  contractors  to 
service  loans:  and 

(6)  Provide  general  information  on 
budgeting  of  living  expenses  and  other 
aspects  of  personal  financial  management. 

(b)  As  part  of  the  exit  counseling  provided 
to  a  GSL  or  SLS  borrower— 

(1)  Provide  the  counseling  and  testing 
described  in  paragraph  (a)  for  the  initial  loan 
counseling: 

(2)  Provide  a  sample  loan  repayment 
schedule  based  on  the  borrower's  total  loan 
indebtedness  for  attendance  at  that 
institution: 

(3)  Provide  the  name  and  address  of  the 
borrower's  lender(s)  according  to  the 
institution's  records; 

(4)  Provide  guidance  on  the  preparation  of 
correspondence  to  the  borrower's  lenderf  s) 
and  completion  of  deferment  forms:  and 

(c)  Obtain  information  horn  the  borrower 
regarding  the  borrower's  address,  the  address 
of  the  borrower's  next-of-kin,  and  the  name 
and  address  of  the  borrower's  expected 
employer. 

6.  Use  available  audio-visual  materials, 
such  as  videos  and  films,  to  enhance  the 
effectiveness  of  its  initial  and  exit  counseling. 

IV.  Ceaeral 

1.  Conduct  an  annual  comprehensive  self- 
evaluation  of  its  administration  of  the  Title 
IV  programs  to  identify  institutional  practices 
that  should  be  modified  to  reduce  defaults, 
and  then  implement  those  modifications. 

PART  682-OUARANTEEO  STUDENT 
LOAN  AND  PUIS  PROGRAMS 

9,  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authoflty:  20  U.S.C.  1071  to  1067-2.  unless 
otherwise  noted. 

la  A  new  1 982.104  is  added  to  read 
as  follows: 


)  Loanafoc  Students 


The  Supplemental  Loans  for  Students 
(SLS)  prcMram  is  a  continuation  of  the 
portion  ofthe  predecessor  PLUS 
Program  that  provided  for  loans  to 
student  borrowers.  Accordingly,  the 
provisions  of  the  regulations  in  this  part. 
Part  600.  and  Part  668.  applicable  to 
loans  made  to  students  under  the  PLUS 
Program  apply  to  loans  made  under  the 
SLS  Program,  except  where  inconsistent 
with  the  Act. 

(Authority:  20  U.S.C.  1078-1, 1062) 

11.  Section  682.410  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c)(l)(i)(B).  by  removing  the 
period  at  the  end  of  paragraph 
(c)(l)(ii)(B)  and  adding  in  its  place 
"and",  by  adding  a  new  paragraph 
(c)(l)(iii).  and  by  revising  the  citation  of 
legal  authority  to  read  as  follows: 


9662410    Fiscal, administrative, 
enfofcenient  feQuvenients. 


(c)  *  •  *     . 

(1)  •  *  • 

(iii)  Each  participating  school  located 
in  a  State  for  which  the  guarantee 
agency  is  the  principal  guarantee  agency 
that  has  a  fiscal  year  default  rate,  as 
defined  in  34  CFR  668.15,  for  either  of 
the  two  immediately  preceding  fiscal 
years,  as  defined  in  {  668.15,  that 
exceeds  20  percent,  unless  the  school  is 
under  a  mandate  from  the  Secretary 
under  34  CFR  668.15  to  take  specific 
default  reduction  measures,  or  if  the 
total  dollar  amoimt  of  loans  entering 
repayment  in  each  fiscal  year  on  wiidch 
the  default  rate  over  20  percent  is  based 
does  not  exceed  $100,000. 

(Authority:  20  U.S.C.  1076, 1078-1, 1062. 1004, 
1097) 

12.  Section  682.411  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

S682411    Due  dWoence  by  lenders  in  the 
coNecUon  of  Quarantee  SQenoy  I 


13.  Section  682.603  is  amended  by 
adding  a  new  paragraph  (c)  and  revising 
the  citation  of  legal  authority  to  read  as 
follows; 

t682J0S   CsflMeatlon  by  a  participating 
smwwi  m  Goiwivviiafi  wnn  a  kmr 


(h)  If  the  agency  that  guaranteed  the 
loan  offers  preclaims  assistance,  the 
lender  shall  request  that  assistance 
within  10  days  of  the  date  that 
assistance  is  first  available  from  the 
agency,  and  shall,  not  later  than  30  days 
after  sending  that  request  unless  the 
loan  has  been  brought  current  prior  to 
that  thirtieth  day,  notify  the  school  for 
attendance  at  which  the  loan  was  made 
of  the  request  by  providing  the  school 
with  a  copy  of  that  request,  or  by  other 
means. 


(c)  Beginning  not  later  than  60  days 
after  a  school  receives  notice  from  the 
Secretary  that  its  fiscal  year  default    _ 
rate,  as  defined  in  34  CFR  Part  668, 
exceeded  30  percent  for  any  fiscal  year 
after  fiscal  year  1986,  and  continuing 
until  the  school  is  notified  by  the 
Secretary  that  its  rate  was  equal  to  or 
less  than  30  percent  for  a  subsequent 
fiscal  year,  a  school  shall  delay 
certification  of  the  loan  application  of 
any  student  applying  for  his  or  her  first 
GSL  or  SLS  loan  for  attendance  at  the 
school,  so  that,  in  compliance  with 
i  682.604,  the  school  ensures  that  the 
student's  endorsement  of  the  check  for 
(or  written  approval  for  the  release  of 
funds  disbursed  by  electronic  funds 
transfer  representing)  the  first 
disbursement  of  the  loan,  the  delivery  of 
any  loan  proceeds  to  such  a  borrower, 
and  the  crediting  of  any  proceeds  to  the 
borrower's  accoiuit.  do  not  occur  until 
the  borrower  has  attended  the 
institution  for  at  least  30  days  during  the 
period  of  enrollment  for  which  the  loan 
was  made. 

(Authority:  20  U.S.&  1077, 1078. 1078-1. 1078- 
2. 1082. 1065. 1094) 

14.  Section  682  J04  is  amended  by 
revising  the  section  heading,  by  adding 
new  paragraphs  (f),  (g),  and  (h),  and 
revising  the  authority  citation  to  read  as 
follows: 

§  682.604    Processing  ttte  iKKroww's  loan 
proceeds  and  counseling  bocrowrs. 

•        *        *        *        • 

(f)  Initial  counseling.  (1)  Except  in  the 
case  of  a  correspondence  school,  a 
school  shall  conduct  counseling  with 
each  GSL  and  SLS  borrower,  either  in 
person  or  by  videotape  presentation.  In 
each  case,  the  school  shall  conduct  this 
cotmseling  prior  to  its  release  of  the  first 
disbursement  of  the  proceeds  of  the  first 
GSL  or  SLS  loan  made  to  the  borrower 
for  attendance  at  the  school,  and  shall 
ensure  that  an  individual  with  expertise 
in  the  Title  fV  programs  is  reasonably 
available  shortly  after  the  counseling  to 
answer  the  borrower's  questions 
regarding  those  programs.  A 
correspondence  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  prior  to  releasing 
those  proceeds. 

(2)  In  conducting  the  initial 
counseling,  the  school  must — 
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(i)  Emphasize  to  the  borrower  the 
seriousness  and  importance  of  the 
repayment  obligation  the  borrower  is 
assuming: 

(ii)  Describe  in  forceful  terms  the 
Ukeiy  consequences  of  default,  including 
adverse  credit  reports  and  Utigation;  and 

(iii)  In  the  case  of  a  student  borrower 
of  a  GSL  or  SLS  program  loan  (other 
than  a  loan  made  or  originated  by  the 
school),  emphasize  that  the  borrower  is 
obligated  to  repay  the  full  amount  of  the 
loan  even  If  the  borrower  does  not 
complete  the  program,  is  unable  to 
obtain  employment  upon  completion,  or 
is  otherwise  dissatisfied  with  or  does 
not  receive  the  educational  or  other 
services  that  the  borrower  purchased 
from  the  school 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  Appendix  D 
to  34  CFR  Part  668. 

(g)  Exit  counseling.  (1)  A  school  shall 
conduct  in-person  exit  counseling  with 
each  GSL  and  SLS  borrower  shortly 
before  the  borrower  ceases  at  least  half- 
time  study  at  the  school,  except  that — 

(i)  In  the  case  of  a  correspondence 
school,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  after 
the  borrower  completes  the  program; 
and 

(ii)  If  the  borrower  withdraws  from 
school  without  the  school's  prior 
knowledge,  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  mail  written  counseling 
material  to  the  borrower  at  the 
borrower's  last  knovsm  address  within  30 
days  after  learning  that  the  borrower 
has  withdrawn  from  school  or  failed  to 
attend  the  scheduled  session. 

(2)  In  conducting  the  exit  counseling 
the  school  must — 

(i)  Provide  the  borrower  with  general 
information  with  respect  to  the  average 
indebtedness  of  the  students  who  have 
obtained  GSL  or  SLS  program  loans  for 
attendance  at  that  school; 

(ii)  Inform  the  student  as  to  the 
average  anticipated  monthly  repayment 
for  those  students  based  on  that  average 
indebtedness; 

(iii)  Review  for  the  borrower  available 
repayment  options  (e.g.,  loan 
consolidation,  refinancing); 

(iv)  Suggest  to  the  borrower  debt 
management  strategies  that  the  school 
determines  would  best  facilitate 
repayment  by  the  borrower  and 

(v)  Include  the  matters  described  in 
paragraph  (f)(2)  of  this  section. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  exit  counseling  session  or 


materials  are  set  forth  in  Appendix  D  to 
Part  668. 

(4)  The  school  shall  maintain  in  die 
student  borrower's  file  document 
substantiating  the  school's  compliance 
with  paragraphs  (fHg)  of  this  section  as 
to  that  borrower. 

(Authority:  20  U.&C.  1077. 1078. 1078-1, 1062. 
1065, 1092. 1094) 

15.  Section  682.605  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S682.60S    Determining  the  date  of  a 
student's  withdrawaL 

(a)  Purpose.  This  section  establishes 
rules  for  how  a  school  shall  determine 
the  withdrawal  date  for  a  student  to 
whom  or  on  whose  behalf  a  loan  has 
been  made  under  this  part,  for  the 
purpose  of  reporting  to  the  lender  the 
date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refimd  must  be  paid  under 
i  682.607  of  this  part. 
***** 

16.  Section  682.606  is  revised  to  read 
as  follows: 

§682.606    Refund  policy. 

(a)  General  (1)  A  school  shall  have  a 
fair  and  equitable  refund  policy  under 
which  the  school  shall  make  a  refund  of 
unearned  tuition,  fees,  room  and  board 
and  other  charges,  to  a  student  who 
received  a  GSL  or  SLS  Program  loan,  or 
whose  parent  received  a  PLUS  Program 
loan  on  behalf  of  the  student,  if  the 
student — 

(i)  Does  not  register  for  the  period  of 
attendance  for  which  the  loan  was 
intended;  or 

(ii)  Withdraws  or  otherwise  fails  to 
complete  the  period  of  enrollment  for 
which  the  loan  was  made. 

(2)  The  school  shall  provide  a  written 
statement  containing  its  refund  policy, 
together  with  examples  of  the 
application  of  this  policy,  to  a 
prospective  student  prior  to  the 
student's  enrollment,  and  shall  make  its 
policy  known  to  currently  enrolled 
students.  The  school  shall  include  in  its 
statement  the  procedures  that  a  student 
must  follow  to  obtain  a  refund,  but  the 
school  shall  pay  to  the  lender  the 
portion  of  a  refund  allocable  to  the 
student's  GSL.  SLS,  or  PLUS  program 
loans  under  34  CFR  Part  668  whether  or 
not  the  student  follows  those 
procedures.  If  the  school  changes  its 
refund  policy,  it  shall  ensure  that  all 
students  are  made  aware  of  the  new 
policy. 

(b)  Fair  and  equitable  refund  policy. 
A  school's  refund  policy  is  fair  and 
equitable  if — 


(1)  That  policy  provides  for  a  refund 
of  at  least  tlie  larger  of  the  amoimt 
provided  under — 

(i)  The  requirements  of  applicable 
State  law;  or 

(ii)(A)  The  specific  refund  standards 
established  by  the  school's  nationally 
recognized  accrediting  agency  and 
approved  by  the  Secretary;  or 

(B)  If  no  such  standards  exist,  the 
specific  refimd  poUcy  standards 
contained  in  Appendix  A  to  this  part  or 
the  refund  policy  standards  set  by 
anodier  association  of  institutions  of 
postsecondary  education  and  approved 
by  the  Secretary;  and 

(2)  Within  60  days  after  the  school's 
receipt  of  notice  from  the  Secretary  that 
its  fiscal  year  default  rate,  as  defined  in 
34  CFR  Part  668,  exceeded  30  percent  for 
any  fiscal  year  after  1986,  and 
continuing  until  the  Secretary  notifies 
the  school  that  its  rate  was  equal  to  or 
less  than  30  percent  for  a  subsequent 
fiscal  year,  the  school's  pohcy  conforms 
with  thep/v  rata  refund  calculation 
described  in  paragraph  (c)  of  this 
section  or  the  requirements  of  paragraph 
(b)(1)  of  this  section,  whichever  results 
in  the  larger  refund  amount  However, 
the  provisions  of  paragraph  (b)(2)  of  this 
section  do  not  apply  to  the  school's 
refund  policy  for  any  student  whose 
withdrawal  date  is  after  the  eariier  of — 

(i)  The  halfway  point  (in  time)  for  the 
student's  program  of  study;  or 

(ii)  Six  months  after  the 
commencement  of  the  student's 
program. 

(c)(1)  "Pro  rata  refund."  as  used  in 
this  section,  means  a  refund  by  the 
school  of  not  less  than  that  portion  of 
the  tuition,  fees,  room  and  board,  and 
other  charges  assessed  the  student  by 
the  school  equal  to  the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
on  the  last  recorded  day  of  attendance 
by  the  student  rounded  upward  to  the 
nearest  10  percent  of  that  period,  less 
any  unpaid  charges  owed  by  the  student 
for  the  period  of  enrollment  for  which 
the  student  has  been  charged,  plus — 

(i)  A  reasonable  administrative  fee 
not  to  exceed  the  lesser  of  5  percent  of 
the  tuition,  fees,  room  and  board,  and 
other  charges  assessed  the  student  or 
$100;  and 

(ii)  Charges  authorized  by  paragraph 
(c)(5)  of  this  section. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  in  the  case  of  a  program 
that  is  measured  in  credit  hours,  "the 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains"  is  determined  by  dividing  the 
total  number  of  weeks  comprising  the 
period  of  enrollment  for  which  the 
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student  has  been  charged  into  the 
number  of  weeka  remaining  in  that 
period  as  of  the  last  recordied  day  of 
attendance  by  the  student. 

(3)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  in  the  case  of  a  program 
that  is  measured  in  dock  hours,  "the 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains"  is  determined  by  dividing  the 
total  clock  hours  comprising  the  period 
of  enrollment  for  which  the  student  has 
been  chai^ged  into  the  number  of  clock 
hours  remaining  to  be  completed  by  the 
student  in  that  period  as  of  the  last 
recorded  day  of  attendance  by  the 
student. 

(4)  For  purposes  of  paragraph  (c)(l]  of 
this  section,  in  the  case  of  a 
correspondence  program,  "the  portion  of 
the  period  of  enrollment  for  which  the 
student  has  been  charged  that  remains" 
is  determined  by  dividing  the  total 
number  of  lessons  comprising  the  period 
of  enrollment  for  which  the  student  has 
been  charged  into  the  total  number  of 
such  lessons  not  submitted  by  the 
student. 

(5)  A  school  may  require  that 
equipment  issued  to  the  student  by  the 
school  that  the  school  would  reissue  to 
another  student  be  returned  by  a 
student  once  the  school  determines  that 
the  borrower  has  withdrawn,  if  the 
school  makes  a  written  request  for  that 
return  that  is  received  by  the  student 
within  10  days  of  the  date  of  that 
determination.  If  the  school  notified  the 
student  in  writing  prior  to  enrollment 
that  return  of  the  specific  equipment 
involved  would  be  required  if  the 
student  withdrew,  the  school  may 
deduct  from  the  refund  owed  under  this 
section  the  documented  cost  to  the 
school  of  that  equipment  if  the  student 
fails  to  return  it  within  10  days  of  the 
date  of  the  student's  receipt  of  the 
request  from  the  school.  However,  the 
school  may  not  delay  its  payment  of  a 
refund  to  a  lender  under  \  662.607  by 
reason  of  this  process. 

(Authority:  20  U.S.C  1078. 1078-1. 1078-2,       ■ 
1062.1004) 

17.  Section  682.607  is  amended  by 
revising  paragraph  (c)  to  read  as  follow: 

1 6taJ07   PeymeiH  of  a  refund  to  a  lender. 
*       •       •       •       • 

(c)  Timely  payment.  A  school  shall 
pay  a  refund  that  is  due— 

(1)  Within  60  days  after  the  earliest  of 
the— 

(i)  Student's  withdrawal  as 
detremined  under  f  682.605  (b)(l)(i)  or 
(b)(3); 

(ii)  Expiration  of  the  academic  term 
[e.g..  semester,  quarter,  or  trimester)  in 


which  the  student  withdrew,  as 
determined  under  §  6e2.605(b)(l)(ii); 

(iii)  Expiration  of  the  period  of 
enrollment  for  which  the  loan  was 
made;  or 

(iv)  The  date  on  which  the  school 
makes  a  determination  that  the  student 
has  withdrawn  under  S  682.605(b)(l)(ii): 
or 

(2)  In  the  case  of  a  student  who  does 
not  return  to  school  at  the  expiration  of 
an  approved  leave  of  absence  under 
{  682.605(c).  within  30  days  after  the  last 
day  of  that  leave  of  absence. 
•       •       •       •       * 

18.  Section  682.610  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

(  6t2.810    necofds.  reports,  and 
Inepectlon  requlremenu  fof  porttclpating 


(f)  Information  sharing.  Upon  request, 
a  school  shall  promptly  provide  a  lender 
or  guarantee  agency  with  any 
information  it  has  respecting  the  last 
known  address,  surname,  employer,  and 
employer  address  of  a  borrower  who 
attends  or  has  attended  the  school. 

(g)  Reports  to  the  Secretary.  With 
respect  to  each  program  for  which  a 
disclosure  to  a  prospective  student  is 
required  by  34  CFR  666.44  to  be  made 
using  a  form  set  forth  in  Appendix  A. 
Part  668.  a  school  shall,  between 
October  1  and  December  31  of  each 
year,  transmit  to  the  Secretary — 

(1)  A  completed  copy  of  that  form 
containing  the  most  recent  data  required 
by  Part  668  to  be  included  on  the  form; 
and 

(2)  Information  showing  the  total 
amount  of  charges  for  ttiition.  fees, 
equipment  books,  and  supplies  for  the 
program. 


Note:  The  foUowii 
appear  in  the  Codfl.( 
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Appendix — ^Analysis  of  Comments  and 
Ghangae 

Section  888.15   Additional  facton  for 
gvaluating  administrative  capability 

Comments:  The  maiority  of  conunenters 
obiected  to  the  provisiona  in  this  section  that 
would  authorize  the  Initiation  of  an  LST 
action  against  a  school  with  a  GSL  and  SLS 
default  rate  greater  than  20  percent.  Many 
commenters  obiected  to  use  of  this  criterion 
to  eliminate  a  sdwol  from  participation  in  all 
Federal  student  financial  aid  programs.  They 
believed  that  this  factor  alone  was  not  an 
adequate  indicator  of  a  school's 
administrative  capability.  Many  commenters 
also  believed  that  a  school  should  have  the 
option  of  implementing  a  default  reduction 
plan  to  reduce  its  default  rate  prior  to  action 
by  the  Secretary  to  terminate  the  school. 


Discuteion:  Several  changes  have  been 
made.  The  Secretary  has  revised  this  section 
to  implement  a  multi-tiered  approach  that 
authorixes  the  initiation  of  an  LST  action 
beginning  in  1991  if  the  school's  default  rate 
exceeds  60%  (this  standard  to  be  lowered  to 
40%  in  incremenU  of  5%  by  1995).  or  if  that 
rate  exceeds  40%  and  has  not  been  reduced 
by  an  increment  of  at  least  5%  from  the 
preceding  year's  rate.  Under  ({  682.004  and 
682^06.  schools  with  default  rates  over  30% 
would  be  sul^ect  to  two  mandatory  default 
reduction  measures — a  pro  rota  refund  policy 
and  delayed  certification  of  loan  applications 
for  first-time  borrowers.  Finally,  under  this 
section,  schools  with  default  rates  over  20% 
would  be  required  to  implement  default 
management  plans  established  by  the 
Secretary  on  a  case-by-case  basis,  with 
components  of  the  plan  l>eing  drawn  from 
Appendix  D.  recommendations  of  the  school 
and  guarantee  agencies,  and  other  sources. 
The  school  would  l>e  provided  an  opportunity 
for  an  informal  hearing  prior  to  imposition  of 
a  plan. 

Comments:  Several  commenters  disagreed 
with  the  use  of  a  fiscal  year  default  rate. 
They  thought  that  a  cumulative  rate  or  a  rale 
that  reflected  a  longer  time  frame  would  be 
more  equitable.  Other  commenters  urged  the 
use  of  a  dollar-based  rate,  rather  than  a 
borrower-based  rate,  and  a  number  of 
commenters  urged  that  the  rate  take  account 
of  post-default  collections.  Some  commenters 
also  expressed  concern  about  the  quality  of 
available  data  on  defaults. 

Discussion:  No  change  has  been  made.  The 
Secretary  believes  that  using  a  fiscal  year 
default  rate  is  more  equitable  than  using  a 
cumulative  rate  because  it  does  not  penalize 
a  school  for  a  high  default  rate  incurred 
before  it  took  steps  to  reduce  defaults. 
Indeed,  the  positive  results  of  actions  taken 
by  a  school  to  reduce  its  default  rate  would 
be  readily  evident  from  its  fiscal  year  rates, 
but  not  from  its  cumulative  rate.  Further,  a 
default  that  takes  place  more  than  two  years 
after  the  borrower  leaves  school  is  unlikely  to 
be  attributable  to  the  actions  of  the  school 
and  should  therefore  not  be  charged  to  the 
school 

A  borrower-based  rate  has  been  retained 
in  preference  to  a  dollar-based  rate  to  avoid 
numerous  technical  issues  inherent  in  the 
latter  approach,  such  as  the  calculation  of 
outstanding  balances,  attribution  of 
payments,  capitalization  of  interest,  and  the 
like.  A  dollar-based  rate  would  also  tend  to 
unfairly  and  artificially  reduce  the  rates  for 
longer  programs,  since  graduates  of  those 
programs  have  loan  balances  that  are  much 
larger,  relative  to  the  loan  balances  of 
default-prone  dropouts,  tlian  the  graduates  of 
shorter  programs.  Recognizing  past  problems 
with  the  quality  of  default-related  data 
submitted  to  the  Department  by  guarantee 
agencies,  the  Secretary  has  recentiy  revised 
the  reporting  requirements  for  guarantee 
agencies  to  ensure  that  the  data  collected 
from  all  guarantee  agencies  on  which  actions 
would  be  taken  under  these  regulations  is 
both  accurate  and  complete. 

Comments:  One  commenter  asked  how 
deferments  are  treated  in  the  default  rate 
calculation. 
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Discussion:  No  change  has  been  made.  It  is 
the  entry  of  a  loan  into  repayment  that  is 
relevant  to  the  default  rate  calculation. 
Subsequent  deferments  are  considered  as 
falliiu  within  the  repayment  period.  The  end 
of  a  oeferment  period  does  not  result  in  the 
borrower  "entering  repayment,"  even  though 
the  duty  to  make  payments  resumes  at  that 
time,  since  the  borrower  is  considered  to 
have  been  in  repayment  throughout  the 
deferment  period.  Thus,  a  deferment  granted 
a  borrower  after  entering  repayment  on  a 
loan  in  a  given  fiscal  year  is  ignored  in 
calculating  the  school's  rate  for  that  fiscal 
year.  This  is  necessary  both  because  not  all 
deferments  appear  on  the  "tape  dump"  (the 
current  source  of  the  Secretary's  default 
information)  and  because  a  default  by  a 
borrower  after  leaving  deferment  status  may 
be  too  removed  in  time  from  the  borrower's 
attendance  at  the  school  to  be  fairly  charged 
to  the  school. 

Comments:  Many  commenters  claimed  that 
it  is  unfair  to  place  the  burden  of  proof  on  the 
school  to  justify  a  high  default  rate.  One 
conunenter  representing  numerous  lenders 
supported  placing  the  burden  of  proof  on  the 
school,  but  recommended  that  a  50%  default 
rate  be  used  to  trigger  this  rather  than  the 
20%  rate  proposed  in  the  NPRM.  Many 
commenters  objected  to  excluding  the 
composition  of  the  student  body  as  an 
acceptable  explanation  for  a  high  default 
rate.  Otlier  commenters  wanted  schools  to 
have  the  option  to  deny  certification  of  a 
loan,  as  well  as  require  cosigners  or  credit 
checks  for  borrowers,  to  enable  them  to 
refuse  loans  to  likely  defaulters. 

Discussion:  A  change  has  been  made. 
Section  666.90  has  been  revised  to  clarify  the 
defense  that  may  be  used  to  avoid  LST 
sanctions.  The  Secl^tary  believes  that  the 
burden  of  proof  is  appropriately  placed  on 
the  school  to  demonstrate  its  administrative 
capabihty  when  a  high  default  rate  gives  rise 
to  a  strong  inference  that  this  capability  is 
lacking.  At  tiie  high  default  rates  specified  in 
the  final  rule,  this  inference  cleariy  arises. 
The  recommendation  that  schools  be  allowed 
to  require  cosigners  or  credit  checks,  and  to 
refuse  to  certify  applications  for  otherwise 
eligible  Stafford  and  SIS  borrowers,  would 
require  legislative  changes  to  implement,  and 
thus  are  beyond  the  scope  of  these 
regulations. 

Comments:  Several  commenters  were 
disturbed  by  the  possibility  that  schools  with 
very  few  borrowers  would  be  subject  to 
sanctions  based  on  their  default  rates. 

Discussion:  A  change  has  been  made.  The 
Secretary  recognizes  that  schools  with  very 
few  borrowers  could  be  placed  at  a 
disadvantage  if  they  are  judged  under  the 
default  rate  formula  outlined  in  the  NPRM,  so 
he  has  revised  that  provision  to  evaluate  a 
school  with  30  borrowers  or  less  entering 
repayiTPnt  in  a  fiscal  year  ba.sed  on  a 
"rolhng  '  three-year  average  default  rate.  In 
addition,  it  should  be  noted  that  an  LST 
action  allowed  by  tliis  regulation  against  high 
default  rfate  schools  is  not  mandatory,  and 
could  be  declined  if  a  school's  default  volume 
is  so  low  that  the  Department's  resources 
would  t>e  more  effectively  employed  in  other 
wasrs. 

Comments:  A  number  of  commenters 
recommended  that  the  default  rate 


calculation  not  treat  as  defaults,  loans  on 
which  the  borrowers  begin  or  resume 
repayment  after  default 

Discussion:  No  change  has  been  made.  The 
fiscal  year  default  rate  is  designed  to  yield 
information  as  to  a  school's  performance  in 
default-related  matters.  The  use  of  post- 
default  collection  information  would  reduce 
the  usefulness  of  the  rate  for  tliis  purpose  by 
introducing  factors  imrelated  to  a  school's 
default-related  performance,  such  as  the 
guarantor's  effectiveness  in  collecting 
defaulted  loans. 

Comments:  Several  commenters  asked 
whether  a  school  would  be  given  "credit"  for 
defaulted  loans  that  are  purchased  by  that 
institution. 

Discussion:  A  change  has  been  made.  The 
Secretary  believes  that  a  payment  made  by  a 
school  or  related  party  to  avoid  a  default  is 
not  an  appropriate  basis  for  excluding  a  loan 
from  a  school's  default  rate,  and  has  revised 
this  section  to  reflect  that  position. 

Section  668.22    Distribution  formula  for 
institutional  refunds  and  for  repayment  of 
disbursements  made  to  the  student  for  non- 
institutional  costs 

Comments:  A  number  of  commenters 
suggested  that  it  would  be  inappropriate  and 
unfair  to  establish,  under  proposed 
S  668.22(a)(3)  (1)  and  (ii),  two  distinct  refund 
attribution  formulas — one  for  CSL,  SLS,  and 
PLUS  loan  recipients,  and  one  for  other 
students. 

Discussion:  A  change  has  been  made. 
Since  the  proposed  revisions  to  S  668.22  were 
based  on  the  application  of  a  pro  rata 
requirement  to  al/  schools,  these  regulations 
do  not  revise  current  §  668.22.  Pursuant  to 
§  682.606(b)(2)  of  these  final  regulations,  a 
school  is  required  to  adopt  a  pro  rata  refund 
policy  as  one  of  two  "co-*"  default  reduction 
measures  only  if  its  default  rate  exceeds  30%, 
and  then  only  for  certain  borrowers  and 
academic  periods. 

Section  668.44    Institutional  information 

Comments:  A  number  of  commenters 
suggested  that  the  disclosures  required  by 
S  668.44  (c)  through  (f)  of  tiie  NPRM  should  be 
reserved  for  institutions  having 
"unacceptable"  default  rates.  Many 
commenters  agreed  that  the  disclosures  are 
needed,  but  suggested  that  they  apply  to  all 
programs  and  all  schools.  Several 
commenters  supported  the  Secretary's 
proposal  to  target  these  disclosures  to 
vocational  training  programs,  particulariy 
given  the  aggressive  marketing  tectmiques 
employed  by  many  trade  and  technical 
schools. 

Discussion:  No  change  has  been  made. 
While  the  provisions  of  current  $  668.44  (a) 
and  (b)  are  applicable  to  all  schools,  the 
Secretary  believes  that  the  dropout  rate, 
placement  rate,  and  State  licensing 
examination  pass  rate  disclosures,  specified 
in  S  668.44  (c)  tiirough  (f).  should  be 
mandated  only  for  a  school  that  offers  either 
an  undergraduate  non-baccalaureate  trade 
program  or  another  program  (whether  or  not 
undergraduate  non-baccalaureate)  for  which 
it  makes  a  claim  regarding  job  placement  in 
order  to  attract  prospective  students.  As 
stated  in  the  preamble  to  the  NPRM.  the 


Secretary  believes  that  adequate  and 
accurate  information  on  these  matters  is  of 
critical  importance  to  prospective  students 
evaluating  the  quality  of  such  programs.  It 
should  be  noted  that  the  provisions  of 
f  668.44  (c)  through  (f)  would  not  apply  to  a 
program  that  is  pnmanly  intended  as 
preparatory  for,  and  acceptable  towards,  a 
baccalaureate  or  equivalent  level  degree  [e.g. 
Associate  of  Arts  degree  programs  offered  by 
community  colleges),  as  distuiguished  from  a 
course  of  study  designed  to  provide  a 
complete  vocational  training  program. 

Comments:  Many  commenters  expressed 
concerns  about  the  administrative  burden 
imposed  by  the  information  collection  and 
disclosure  activities  required  by  {  668.44  (c) 
through  (e),  and  by  the  requirement  that  a 
school  utilize  and  maintain  the  fonns 
required  by  {  66a44|r)  and  Appendix  A  to 
Part  668.  As  a  result  a  number  of  commenters 
recommended  that  the  disclosures  specified 
in  the  NPRM  only  he  required  of  schools 
having  unacceptable  default  rates. 

Discussion:  No  change  has  been  made.  By 
statute,  a  school  must  disclose  dropout  rate, 
placement  rate,  and  State  bcensing 
examination  rate  infonnanon  for  any 
prograais  as  to  which  the  school  makes  a 
marketing  claim  regarding  |ob  placement.  See 
section  4fl7(a)(8)  of  tiie  HEA.  This 
requirement  applies  to  hifth  default  and  low 
default  schools  alike.  Given  the  fad  that 
undergraduate  nonbaccalaureate  vocational 
training  programs  are  marketed  and 
purchased  almost  exclusively  For  their  value 
in  imparting  employable  vocational  skills,  the 
intent  of  section  487(bH8|  can  be  achieved 
only  if  the  informahon  listed  in  {  66844  (c) 
through  (f)  is  disclosed  for  each  program  of 
that  type.  Moreover,  it  is  apparent  that  the 
market  forces  that  should  operate  to  reward 
effective  programs  and  weed  out  the 
ineffective  ones  are  not  currently  working. 
The  Secretary  believes  thai  more  informed 
consumer  choice  will  do  much  to  correct  that 
problem,  and  thereby  substannally  reduce 
defaults,  but  this  can  only  be  accomplished  if 
consumers  have  access  to  the  infonnation 
required  undei  these  provisions  for  all 
programs  of  this  nature,  good  and  bad.  The 
Secretary,  in  \  668.44(0.  has  also  specified 
that  the  required  information  descnbed  in 
i  668.44(c)  (2)  through  (4)  be  disclosed  to 
prospective  students  using  the  "track  record" 
disclosure  forms  contained  in  Appendix  A. 
T^te  Secretary  believes  that  the  use  of  a 
standardized  form,  in  an  easy-to-read  format 
and  in  language  that  can  t>e  readily 
understood  by  all  students,  will  greatly 
enhance  a  prospective  student's  abihty  to 
fully  consider  the  information  provided,  and 
to  compare  the  venous  programs  in  which  he 
or  she  may  be  interested. 

Comments:  One  commenter  indicated  that 
a  variety  of  factors  could  affect  the  decision 
of  a  graduate  not  to  seek  employment  in  the 
occupation  for  which  the  training  was  offered 
by  the  school.  The  commenter  argued  that  the 
job  placement  rate  calculation  specified  in 
§  66&44(c)|3)  should  exclude  these  graduates. 

Discussion:  A  change  has  t>een  made.  The 
Secretary  agrees  that  there  may  be  valid 
reasons  why  a  graduate  of  a  program  does 
not  seek  employment  in  the  occupation  for 
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which  the  training  wu  offarad  Section 
0ea.44(cM3)  of  theM  final  raguktlont  ha* 
b«en  reviaad  to  allow  a  school  to  note  in  its 
disdoaurt  the  number  of  graduates  who  state 
in  writing  that  they  have  chosen  not  to  seek 
employent  in  the  occupation  for  which  they 
were  trained.  However,  this  provision  does 
not  allow  the  school  to  include  a  9«duate 
who  diacootiniMa  seekiag  such  amploymenl 
after  an  rmsucc— aful  search. 

Caounenla:  Ona  cominentar  recommended 
that  the  "completion  rata"  calculation  in 
i  e68.44(c)(4)  include  aa  completiona 
borrowara  who  leave  school  to  accept 
employment  in  the  occupatioB  for  which  the 
training  was  offered. 

Diacuuioa:  A  change  has  been  made. 
Section  a88.44(cM4)  has  been  ravised  to 
inchide  as  completioaa  in  the  completion  rate 
calculation  thoae  students  who  have  not 
successfully  completed  the  program  [i.e., 
graduated),  but  who  have  obtained  full-time 
employment  in  the  occupation  for  whkh  the 
training  was  offered  %vithin  180ft  of  the 
normal  time  for  completion  of  the  program. 

Coaunenta:  One  commenter  simjnsled  that 
in  using  the  documents  specified  in  Appendix 
A  to  Part  666.  as  required  by  |  a6a.44(f). 
accommodation  should  be  made  for 
institutions  that  serve  largely  Spaniab- 
speaking  populationa. 

DiacuMMioK  A  change  has  been  made. 
Section  eea.44(f)  has  been  raviaed  to  permit 
the  use  of  a  fordgn  language  version  of  the 
forms  for  students  wboee  primary  language  ia 
notBngliah. 

CommentM:  One  commenter  recommended 
that  the  Secratary,  as  part  of  these  default 
reduction  measures,  requira  lendan  to 
disclose  to  borrowera  informatioa  about  the 
role  that  secondary  markets  play  in  the  CSL, 
SLS,  and  PLUS  programs.  The  commenter 
also  suggested  that  lenden  be  required  to 
give  notice  to  the  guarantor,  the  school,  and 
the  student  whenever  a  loan  ie  sold  or 
transferred  to  another  eligible  lender. 

DiBCUM$ion:  No  change  nas  been  made. 
While  the  Secretary  agrees  with  the  conoema 
expressed  by  the  commenter,  the  suggestiona 
an  not  witUn  the  scope  of  the  final 
regulations.  A  separate  NPRM.  in  ivfaich  these 
issues  will  be  addressed,  is  currently  under 
development 

SecUmeeaM   bUdai  and  final  decJskmt— 
appeak 

Commenta:  The  comments  received  for  this 
section  mirrored  the  comments  made  under 
I  we.15.  TIm  mafor  issues  addressed  by 
commenten  wera  the  use  of  a  20%  default 
rate  u  a  trigger  to  limit  suspend,  or 
terminate  an  institution  from  participation  in 
all  THle  IV  programs,  the  use  of  a  fiscal  year 
default  rate,  and  the  relevance  of  the 
compoeition  of  a  schoors  student  body. 

Dncuuion:  A  change  has  been  made. 
These  issues  have  been  addressed  in  the 
preamble  and  elsewhere  in  this  Appendix 
TUa  section  has  been  ravised  to  include  the 
elemente  of  the  Appendix  D  defense  that  a 
school  may  prove  to  avoid  LST  sanctfons. 
TUs  defense  prevents  termination  of  a  school 
if  the  school  sho%vs  that  it  has  acted  diligently 
to  implement  the  default  reduction  measures 
described  In  Appendix  D  of  Part  666. 


Appendix  D— Default  RaducHan 

Comments:  The  Secretary  received  broed 
support  for  the  idea  that  a  school  with  a  high 
default  rate  should  adopt  defeuh  reduction 
measures  such  as  those  oonteined  in 
Appendix  D.  A  number  of  eckool  commenten 
noted  that  many  of  these  measuras  wera 
already  part  <rf  the  standard  procedures. 
Many  commenten  wera  coBceraed  about  the 
admbiistrative  burden  that  would  be  impoeed 
on  a  school  performing  some  of  thme 
measures. 

DiacuasJon:  A  change  has  been  made.  To 
assist  schools  in  identifying  thoee  measures 
appropriate  for  their  drcumstaocea,  the 
Secretory  has  grouped  the  measures 
according  to  the  cause  of  default  that  each  is 
meant  to  address.  Any  school  with  a  default 
rate  over  20%  could  be  required  to  implement 
a  default  management  plan  containing  some 
of  the  measures  in  Appendix  D,  as  well  as 
other  appropriate  default  reduction  steps. 
These  steps  would  also  be  selected  to 
address  the  school's  circumstances.  In  this 
manner,  the  Secretary  and  the  school  will  be 
able  to  select  thoee  measures  that  requira 
only  the  adminialrative  effort  necessary  to 
adequately  and  efficiently  address  the 
school's  particular  causes  of  default 

Commenta:  One  commenter  was  concerned 
that  a  school  might  be  prohibited  by  State 
law  from  withholding  an  academic  transcript 
of  a  former  student.  Another  commenter 
argued  that  withholding  a  transcript  would  be 
counterproductive  because,  in  the  case  of  a 
student  seeking  employment  denying  a 
request  bmn  a  prospective  employer  for  an 
academic  tranacrfpt  would  prevent  the 
borrower  from  acquiring  a  lob.  perhaps 

!>raventing  the  boirower  from  repaying  the 
oan. 

Diacaeahn:  A  change  has  been  made.  The 
Secretary  concnra  wiu  the  objections  raised 
and  has  deleted  this  measura  frtim  the  ffaial 
regulation. 

Commenta:  Several  commenten  expressed 
concern  over  the  suggestion  in  Appendix  D 
that  schools  revise  admiasion  policies,  as 
these  poUdes,  in  the  case  of  commimity 
colleges,  are  sometimes  mandated  by  tne 
Stete. 

DiacuaaioK  A  change  has  been  made.  The 
final  regulation  specifies  thst  the  school 
should  revise  Ite  admiasions  policies  in  a 
manner  that  is  consistent  with  applicable 
Stete  law. 

Commenta:  Many  commenten  requested 
clarificationa  about  the  apphcability  of  the 
Fair  Debt  Collection  Practices  Act  (FDCPA) 
to  a  school  diat  followed  the  recommendation 
that  it  oontoct  a  borrower  during  his  or  her 
grace  period  or  alter  the  sdwol  received  a 
copy  of  the  lender's  preclaims  assistance 
request  to  urge  the  bomnver  to  repay  the 
loan. 

Diacuaaion:  No  change  haa  been  made. 
This  provision  spedfiea  that  the  school's 
actions  must  be  consistent  with  the  FDCPA. 
The  authority  to  interprat  the  FDCPA  reste 
with  the  Federal  Trade  Commiaaion  (FTC), 
not  with  the  Department  of  Education.  In  a 
letter  from  FTCs  Division  of  Credit  Practices 
to  Louise  G.  Trubek.  Executive  Director, 
Center  for  Public  Reprasentetion,  dated 
September  12,  IflSa  the  FTC  indicated  that 
pre-defadt  collection  efforts  ara  not  covered 
by  the  FDCPA. 


Comatenta:  Some  commenten  argued  that 
without  Bottfication  to  the  school  from  the 
lender  or  guarantee  agency  that  a  borrower 
has  made  payments  to  resolve  a  delinquency, 
the  school  might  continue  efforts  to  urge  the 
borrower  to  make  payments  after  the 
delinquency  is  resolved,  thereby  damaging 
the  collectibUity  of  the  loan.  Other 
commenten  expressed  a  more  general 
concern  that  poorly  informed  or  timed 
collection  efforts  by  schools  would  do  more 
harm  than  good. 

Discussion:  No  change  has  been  made.  As 
noted  in  the  NPRM,  this  default  reduction 
step  should  be  taken  in  cooperation  with  the 
lender  to  avoid  confusing  the  borrower  or 
damaging  the  collectibility  of  the  loan.  A 
school  should  always  note  in  iU 
communications  with  the  borrower  that  if  the 
borrower  haa  made  pajfmenU  to  cure  a 
delinquency,  the  school's  notice  should  be 
ignored. 

Comments:  Several  commenten  supported 
the  proposal  that  under  I  OdAM,  a  school 
with  a  default  rate  over  20%,  to  avoid  an  LST 
sanction,  would  have  to  justify  not  adopting 
the  practice  of  delaying  the  certificatioo  of  a 
borrower  loan  application  so  that  the 
borrower's  proceeds  were  not  delivered  to 
the  borrower  or  credited  to  the  borrower's 
account  until  the  borrower  had  attended  the 
institution  for  3045  days  during  the  period 
for  which  the  loan  was  made.  One 
commenter  suggested  applying  this  as  a 
requirement  for  high  default  schools  with 
dropout  or  cancellation  problems.  Numerous 
other  commenten  ob|ected  to  this  measure, 
expressing  concern  that  it  would  negatively 
affect  borrowers  who  need  the  proceeds  from 
the  loan  for  bving  expenses,  and  would 
create  cash-flow  problems  at  some  schools. 

Discuaaion:  A  change  has  been  made. 
Section  fl62.e03(c)  has  been  amended  to 
require  each  achool  with  a  default  rate  over 
30%  to  delay  certification  of  the  loan 
applicatlan  of  each  student  for  his  or  her  flret 
CSL  or  SLS  loan  for  attendance  at  the  school. 
The  Secretary  believes  that  the  potential 
benefit  of  this  meastve  iustifies  requiring  all 
schools  with  default  rates  over  30%  to  teke 
this  step. 

Section  682.410   Fiacal,  administrative,  and 
enforcement  requirementa 

Comments:  Several  commenten  supported 
the  Secretary's  proposal  to  establish  a  default 
rate  that  would  trigger  a  guarantee  agency'a 
review  of  a  school.  However,  many 
commenters  suggested  that  the  15%  default 
rate  trigger  was  too  low  and  should  be 
increased  to  reduce  the  burden  imposed  on 
schools  and  agencies  by  ttiis  requirement 

Discussion:  A  change  has  been  made.  The 
Secretary  has  revised  the  NPRM  by 
increasing  from  15%  to  20%  the  default  rate 
that  triggera  a  guarantee  agency  program 
review  of  a  school.  The  final  rule  also 
excludes  from  mandatory  review  any  school 
that  is  subiect  to  a  defeult  management  plan 
imposed  by  the  Secretary  under  34  CFR 
666.15.  and  any  school  whose  default  rate  of 
over  20  percent  is  not  based  on  at  least  one 
cohort  of  loans  entering  repayment  in  a  single 
fiscal  year  that  lotels  $100,000  or  mora.  Thne 
revisions  significantly  reduce  the  number  of 
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program  reviews  that  an  agency  would  have 
been  required  to  perform  under  the  NPRM 
while  preserving  the  effectiveness  of  this 
requirement  as  a  default  reduction  tool. 

"The  Secretary  notes  that  as  guarantee 
agencies  have  previously  been  informed,  the 
Department  is  receptive  to  proposals  from 
individual  guarantee  agencies  to  employ 
specific  selection  criteria  for  program  reviews 
that  differ  from  the  "top  ten/2%"  program 
review  criteria  in  current  i  68Z.410(c)(l)(ii) 
(A)  and  (B).  If  the  Secretary  is  satisfied  thai 
an  agency's  proposed  criteria  represent  an 
effective  approach  to  the  selection  of  schools 
for  reviews,  he  will  grant  that  agency  a 
waiver  from  those  provisions 

Comments:  Several  commenten  questioned 
the  guarantee  agencies'  expertise  to  conduct 
program  reviews  of  schools.  Some 
commenters  suggested  that  the  reviews 
should  be  performed  by  professionally- 
trained  auditora  throu^  program  reviews  by 
the  Secretary  or  independent  auditors  hired 
by  schools  to  review  other  Federal  programs. 

Discussion:  No  change  has  been  made. 
Although  the  Secretary  intends  to  increase 
Federal  lender  and  school  reviews,  it  is  the 
Secretary's  intent  that  guarantee  agencies 
can  and  should  assume  a  major  responsibility 
for  monitoring  their  program  participants. 
The  Secretary  has  provided  guarantee 
agencies  with  extensive  training  in  program 
review  requirements  and  has  developed  a 
comprehensive  site  review  guide  for  agency 
use. 

Comments:  One  commenter  recommended 
that  the  Secretary  include  a  provision  that 
would  exempt  from  guarantee  agency  review 
any  school  that  had  lowered  its  default  rate 
to  below  15%  even  if  its  default  rate  exceeded 
15%  in  the  immediately  preceding  year. 

Discussion:  No  change  has  been  made.  The 
Secretary  believes  that  the  increase  from  15% 
to  20%  in  the  default  rate  that  triggere  a 
guarantee  agency  review  adequately 
addresses  this  concent 

Comments:  Two  commenten  supported  the 
requirement  of  guarantee  agency  program 
reviews  of  schools  with  excessive  default 
rates,  but  thought  that  the  review  should  be 
limited  to  the  CSL,  SLS,  and  PLUS  programs, 
and  should  not  include  other  Title  IV 
programs. 

Discussion:  No  change  has  been  made.  The 
provision  requiring  guarantee  agency  reviews 
of  schools  with  fiscal  year  default  rates  in 
excess  of  20%  applies  only  to  the  CSL,  PLUS, 
and  SLS  programs. 

Comments:  Several  conmientere  questioned 
which  agency  would  conduct  the  compliance 
program  review  for  schools  that  deal  with 
several  guarantee  agencies. 

Discussion:  No  change  has  been  made.  An 
agency  may  either  conduct  a  joint  review  of  a 
school  with  another  agency  or  establish  a 
reciprocal  agreement  with  the  other  agency. 
Under  a  joint  review  or  a  reciprocal 
agreement  each  participating  agency  is 
responsible  for  the  quality  of  the  review.  The 
Secretary  recommends  that  all  reciprocal 
agreements  state  that  the  performing  agency 
will  conduct  the  review  in  accordance  with 
the  OSFA  site  review  guides,  and  that  as 
required,  any  unique  requirements  of  each 
agency  whose  review  response  is  to  be 
satisfied  by  a  review  under  the  agreement 
will  be  included  in  each  such  review. 


Section  882.411    Due  diligence  by  lenders  in 
the  collection  of  guarantee  agency  loans 

Comments:  Some  commenters 
recommended  that  rather  than  requiring  the 
lender  to  provide  a  copy  of  each  preclaim 
assistance  request  to  the  school  for 
attendance  at  which  the  loan  was  made,  the 
lender  should  be  allowed  to  provide  this 
information  to  the  last  school  attended  by  the 
borrower.  The  commenten  noted  that  the  last 
school  attended  by  the  borrower  could 
provide  more  recent  information  to  assist  the 
lender  in  its  collection  efforts. 

Discussion:  No  change  has  been  made.  The 
requirement  that  a  lender  provide  a  school 
with  a  copy  of  the  preclaim  assistance 
request  is  designed  to  alert  the  school  of  a 
potential  default  by  one  of  its  students,  and 
to  allow  the  school  an  opportimity  to  act  in  a 
timely  manner  to  avert  a  default  Fairness 
requires  that  the  school  against  whom  a 
default  will  be  charged  have  the  opportunity 
to  make  a  diligent  effort  to  contact  the 
borrower  to  encourage  repayment 

Comments:  Some  commenters  suggested 
that  lenders  be  allowed  to  provide  a  periodic 
list  to  the  school  of  delinquent  borrowera  for 
which  the  lender  has  requested  preclaim 
assistance  from  the  guarantor.  Other 
commenters  suggested  that  the  guarantors, 
rather  than  lendere,  provide  this  information 
to  schools. 

Discussion:  A  change  has  been  made.  Th» 
final  regulatioiu  require  the  lender  to  notify 
the  school  within  30  days  after  it  requests 
preclaim  assistance.  In  this  way,  the 
regulatioiu  allow  time  for  guarantora  wishing 
to  do  so  to  provide  schools  with  this  notice 
on  lendere'  behalf,  through  the  use  of  periodic 
lists.  However,  the  Secretary  believes  that 
prompt  notice  to  the  school  is  necessary  for 
any  actions  taken  by  the  school  to  be 
meaningful  in  averting  defaults,  and  is 
therefore  requiring  that  notice  reach  the 
school  within  30  days  of  the  date  of  the 
lender's  preclaim  assistance  request. 

Section  682.604    Processing  the  borrower 
loan  proceeds  and  counseling  borrowers 

Comments:  Many  commenten  proposed 
that  the  lender,  not  the  school,  be  responsible 
for  counseling  the  student  prior  to  the 
disbursement  of  the  loan  proceeds  to  the 
institution. 

Discussion:  No  change  has  been  made.  The 
Secretary  has  declined  to  impose  the 
responsibility  of  in-person  counseling  on  the 
lender  because  the  distance  between  many 
lendera  and  the  borrowera  they  serve  is  often 
great.  The  Secretary  believes  that  since  a 
school  will  typically  be  in  a  better  position 
than  the  lender  to  engage  in  face-to-face 
counseUng.  it  is  the  most  appropriate  entity  to 
provide  entrance  counseling.  Moreover, 
lendera  are  already  required  to  provide 
detailed  disclosures  to  borrowera  at  the  time 
of  loan  disbureement  regarding  the 
borrower's  rights  and  obligations  on  CSL  and 
SLS  loans. 

Comments:  Several  commenten  indicated 
that  they  beUeve  entrance  counseling  is 
redundant  and  ultimately  ineffective  because, 
in  their  view,  early  counseling  does  not  make 
an  impression  on  the  student  and  does  not 
significantly  reduce  defaults.  Many  other 
commenten  supported  the  rt.'quirement  of 


entrance  counseling  as  an  effective  default 
reduction  measure. 

Discussion:  No  change  has  been  made.  The 
Secretary  believes,  and  the  experience  of 
many  schools  conrirms.  that  improving  a 
borrower's  underatanding  of  the  terms  and 
conditions  of  the  loan  and  impressing  upon 
the  borrower  the  importance  of  meeting  his  or 
her  repayment  obligations,  at  the  time  of 
receipt  of  loan  proceeds,  helps  greatly  in 
reducing  defaults. 

Comments:  Several  commenten  suggested 
that  the  school  be  given  the  flexibiUty  to 
schedule  entrance  counseling  throughout  the 
semester,  or  at  leabt  prior  to  the  student's 
second  loan  disbursement  to  avoid 
scheduling  all  counseling  sessions  with  loan 
recipients  during  the  registration  period, 
when  a  substantial  burden  is  already  being 
imposed  on  the  school's  administrative 
resources. 

Discussion:  No  change  has  been  made.  The 
Secretary  believes  it  is  imperative  for 
students  to  receive  loan  counseling  at  or 
prior  to,  the  receipt  of  a  CSL  or  SLS  loan.  The 
linkage  of  this  counseling  with  the  receipt  of 
loan  funds  will  impress  upon  the  borrower 
the  importance  of  the  obligation  to  repay  the 
money  he  or  she  is  about  to  receive,  thereby 
lessening  the  risk  of  default 

Comments:  Several  commenten 
recommended  that  schools  be  allowed  to  use 
videotape  presentations  to  counsel  their 
students.  Some  commentera  suggested  that  a 
videotape  presentation  followed  up  by  a 
question  and  answer  period  with  a  financial 
aid  officer  would  be  an  effective  and  efficient 
way  to  counsel  borrowera. 

Discussion:  A  change  has  been  made.  The 
Secretary  agrees  with  this  recommendation 
and  has  revised  the  NPRM  to  allow  for 
videotape  presentations,  and  to  require  that 
the  school  provide  each  borrower  an 
opportunity,  after  the  entrance  counseling 
session,  to  obtain  answera  to  questions  he  or 
she  may  have  regarding  the  loan. 

Comments:  Mcmy  commentera  beUeved 
that  requiring  entrance  counseling  ia  too 
burdensome  and  costly  for  a  school  with  a 
small  financial  aid  staff  and  a  large  number 
of  loan  recipients.  Other  commentera 
expressed  concern  about  the  difficulty 
centralized  financial  aid  offices  would  have 
in  meeting  t<nth  loan  recipients  at  remote 
branches  of  the  scheol.  and  suggested  that 
the  school  be  paid  an  administrative 
allowance  to  cover  the  extra  burden. 

Discussion:  No  change  has  been  made.  The 
Secretary  believes  that  an  institutional 
financial  aid  office  can  inexpensively  reach 
its  loan  recipients  through  the  use  of  group 
counseling  sessions  or  videotapes. 

Comments:  One  commenter  recommended 
thai  the  requirement  in  the  NPRM  that 
students  in  undergraduate  non-baccalaureate 
vocational  training  programs  be  advised  thai 
they  are  obligated  to  repay  their  loans 
regardless  of  the  outcome  of  their  enrollment 
in  the  program,  should  t>e  expanded  to  apply 
to  all  programs  of  study. 

Discussion:  A  change  has  been  made.  The 
Secretary  agrees  with  this  recommendation 
and  has  revised  the  regulations  to  make  this 
requirement  appUcable  to  all  programs  of 
study. 
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Sectktn  982M6   Dttermining  the  dote  of  a 
§tud»nt'$  withdrawal 

Comments:  Sevaral  co— ntert  indicated 
that  dM  prapoMd  chuiga  to  I  «82.a08(a) 
raquiraa  darlflcation. 

Diecueeion:  No  changa  haa  been  made.  The 
amendoMnt  to  I  e824i06(a)  aimpiy  dariflea 
that  ttte  date  of  a  atudent'a  withdrawal, 
calculated  under  1 6824iOS(b).  only  relatea  to 
the  institvtion't  reporta  to  lenden  and  to  the 
date  on  which  the  institution'a  daty  to  pay  a 
refund  ariaea,  not  to  the  writhdravral  date 
used  for  refund  calculatkma.  For  thia  latter 
purpoae,  i  682.804  uaes  the  ttudent'a  laat 
recorded  day  of  attendance  aa  34  CFR  066.22 
haa  done  aince  {anuary,  1968. 

Section  682.806    School  refund  policy 

Comments:  Many  commentera  objected  to 
the  proposed  amendment  to  i  682.606 
requiring  a  school  to  employ  a  pro  rata 
refund  policy  for  a  student  receiving  or 
benefiting  &nora  a  CSL  SLS,  or  PUJS  program 
loan  who  withdraws  prior  to  the  completion 
of  the  academic  perioid  for  which  the  loan  ia 
made.  These  commentera  beHeve  that  this 
requirement  represented  an  unwarranted 
Federal  intrusion  into  a  school's 
admlnlatrative  practicea  and  would  tmpoae  a 
significant  increase  in  the  administrative 
burden  involved  in  refund  calculations. 
Numerous  commentera  also  argued  that  a  pro 
rata  refund  was  unfair  in  light  of  the 
substantial  "up  front"  costa  incurred  by 
schoola  in  enroihng  a  student  and  in  offering 
a  program  that  doea  not  appreciably  change 
when  a  atodent  withdraws  from  school.  A 
number  of  oomraentera  argued  that  their 
current  inatitutional  refund  polidee, 
developed  uaing  atandarda  approved  by  their 
accrediting  agencies,  are  fair  and  equitable 
and  do  not  vnfairiy  penalize  (fropouta  or 
contrib«rte  to  loan  defaoha.  Many 
commentera  noted  that  the  loea  of  reveniie  to 
the  school  that  wrould  reault  from  the 
increaaed  volume  and  dollar  amount  of 
refunds  calculated  uaing  a  pro  rata  policy 
would  inevitaUy  be  paned  along  to  atudenta 
in  the  fonn  of  increaaed  tuition  coeta.  Several 
conuMBtan  suggeated  diat  the  availabihty  of 
a  pro  rata  refund  would  encourage  a  student 
to  whthdraw  when  he  or  ahe  enconnten 
academic  or  financial  difflcultiea.  Several 
commentera  recommended  reatrictlng  the  uae 
of  a  pro  rata  policy  to  high  default  aduwla 
since  the  Secretary,  in  announcing  the 
propoaed  rulea,  noted  the  bnkage  between  a 
high  level  of  dropouta  and  defaulta.  Some 
commentera  recommended  that  the 
Department  should  not  regulate  the  refund 
policy  applicable  to  atudenta  who  complete  at 
least  one  half  of  their  programa  to  reduce  the 
administrative  burden  on  schoola  and  the 
intraaiveneaa  of  the  rule,  and  in  recognition 
both  of  the  "up  front"  coats  argument  and  the 
inapplicability  of  the  "drop  out  reduction" 
rationale  to  a  student  that  comptetea  a 
substantial  portion  of  the  program  befora 
dropping  out 

Discussion:  A  change  haa  been  made. 
Although  the  wridely  used  practice  of  over- 
enrolknent  and  the  abiUty  of  many  achoola  to 
quickly  replace  a  dropout  writh  a  new 
enroUee  aiiilitate  strongly  againat  the  "up 
front  coeta"  argument  the  Secretary  ia 
requiring  the  use  of  a  pro  rata  refund  policy 


only  when  the  defanlt  experience  of  the 
school  requiraa  that  step  to  maintain  GSL, 
WlA,  and  PLUS  program  integrity. 
Accordingly,  this  provision  has  been  revised 
to  require  the  implementation  of  a  pro  rata 
refund  policy  only  by  schools  with  default 
ratea  above  30  percent.  Any  school  «vith  a 
default  rate  at  or  below  30%  must  continue  to 
use  fair  and  equitable  refund  policies  aa 
defined  in  existing  regulations.  Further,  the 
Secretary  believes  that  the  prospects  for 
default  are  greater  among  those  students  who 
with<fraw  early  in  their  programs,  and  that 
the  aim  of  this  rule  should  ^erefore  be  to 
remove  the  incentive  for  a  school  to  enroll  a 
student  lacking  a  reasonable  prospect  for 
completiiig  his  or  her  program  of  study.  The 
Secietarvnas  accordingly  revised  the 
propoaed  rale  to  require  the  use  of  a  pro  rata 
policy  only  for  a  student  whose  withdrawal 
date  occura  prior  to  the  halfway  point  of  the 
student* a  DTOgram,  or  the  end  of  the  flrat  six 
months  of  the  student's  program,  whichever 
is  earlier.  The  Secretary  believes  that  thia 
targeted  appHcation  of  the  pro  rata  refund 
rule  will  achieve  the  goals  of  the  rale  with  a 
minimum  of  adverse  effects.  Also,  the 
Secretary  has  revised  the  rule  to  permit  the 
school  to  round  upward  to  the  nearest  10 
percent  the  portion  of  the  program  deemed  to 
have  been  completed  by  a  student,  to  reduce 
adminiatrative  burden. 

Comments:  Several  commentere  from 
pubUc  inatttutions  indicated  that  State  law 
prevents  them  from  applying  a  pro  rota 
refund  policy. 

Discussion:  No  change  has  been  made.  The 
Secretary  considen  the  use  of  a  pro  rata 
re%nd  policy  by  thoae  schools  with  default 
ratea  above  30  percent  to  be  a  necessary  and 
appropriate  administrative  requirement  for 
participation  in  the  CSL,  SLS,  and  PLUS 
programs.  Therefore,  schools  that  are  subject 
to  this  reqtdrement  are  required  to  implement 
a  pro  rata  refund  poUcy  if  they  wish  to 
continue  to  participate  in  thoae  programa, 
regardlesa  <k  the  requirements  of  State  law. 

Comments:  Many  commentera  obiected  to 
the  imposition  of  a  pro  rata  refund  policy  on 
the  grounds  that  it  would  create  inequities 
between  loan  recipients  and  students  who  do 
not  receive  loans  or  who  do  not  receive  any 
Title  IV  aid.  Some  commentera  felt  that  the 
propoaed  regulationa  would  force  schools  to 
establish  multiple  refund  policies.  Othera 
conaidered  that  they  would,  as  a  matter  of 
equity,  be  forced  to  apply  a  pro  rata  refund 
policy  to  all  students.  A  nimiber  of 
commentera  asaerted  that  any  refund  policy 
mandated  by  the  Secretary  should 
encompaaa  all  atudenta  at  an  inatitution. 

Discussion:  No  change  has  been  made.  The 
Secretar/a  legal  authority  to  mandate  refund 
pohdea  at  school  is  limited  to  studenta 
benefiting  from  CSL.  SLS,  or  PLUS  loans. 

Comments:  Some  commentera  argued  that 
the  impiementation  of  a  pro  rata  refund 
policy  would  have  bttle  impact  on  the  default 
rate  at  a  achooL  particularly  if  the  achool 
continues  to  be  permitted  to  apply  refund 
amounta  to  other  aourcea  of  akd  before 
returning  loan  funda  to  lenden.  Other 
coounentera  indicated  that  since  studenta 
often  use  loan  funda  for  non-inatitutional 
coata,  a  pro  rata  refund  policy  affecting  only 
direct  institutional  coata,  may  result  minimal 
increaaea  in  refunda  for  many  students. 


Discussion:  No  change  has  been  made. 
These  final  regulations  require  high  default 
schools  to  take  steps,  such  as  the 
implementation  of  a  pro  rata  refund  policy,  to 
addreA  the  problem  of  defaulU  by  dbropouts. 
The  primary  purpose  of  the  pro  rata  refund 
requirement  is  not  to  increase  the  dollar 
amount  of  loan  funds  returned  to  the  lender, 
but  to  remove  the  incentive  for  high  default 
schoola  to  enroll  students  who  are 
inadequately  prepared  and  are  therefore 
likely  to  quickly  drop  out  and  default  Thia 
rule  also  will  provide  an  incentive  for  schoola 
to  take  steps  on  their  otvn  to  improve  their 
completion  rates. 

Comments:  A  number  of  commentera 
suggested  varioua  measures  to  either 
complement  or  replace  the  implementation  of 
the  pro  rata  refund  policy.  Some  commentera 
suggested  that  loana  should  be  awarded 
incrementally  aa  the  student  progreaaes 
through  the  academic  term  or  that  the  aid  be 
awarded  after  the  student  has  successfully 
completed  the  term.  Othera  felt  that  lenden 
shoukl  be  raquired  to  disburse  Part  B  loana 
according  to  dates  recommended  by  the 
school.  Still  other  commentera  suggested 
requiring  credit-worthy' endorsera  as  a  way  to 
reduce  defaults. 

Discussion:  No  changes  have  been  made. 
Implementatton  of  these  suggestions  would 
require  statutory  amendmenta  and  therefore 
does  not  fall  within  the  scope  of  these  final 
regulations. 

Comments:  Many  commentere  maintained 
that  the  administrative  fee  that  the  school 
would  be  allowed  to  retain,  punuant  to 
i  682.eoe(cNl),  would  not  cover  all 
administrative  expenses.  Some  suggested 
raising  the  amount  to  as  much  as  $500. 

Discussion:  A  change  has  been  made.  The 
revised  rule  allows  a  school  to  retain  at  leaat 
10  percent  of  tuition  and  fees  paid  by  a 
student  that  attends  school  at  all  during  the 
loan  period,  in  addition  to  the  $100/5% 
administrative  fee. 

Section  88X807   Payment  of  a  refund  to  a 
lender 

Comments:  A, number  of  commentere 
stated  that  students  often  do  not  officially 
withdraw.  Consequently,  the  school  may  not 
become  aware  of  the  student's  withdrawal 
until  the  start  of  a  subsequent  academic 
period,  or  the  school  may  not  be  able  to 
identify  the  last  date  of  attendance.  Many  of 
these  commentera  believe  that  the  period  for 
paying  a  refund  to  the  lender  should  run  from 
the  start  of  the  next  academic  period  after 
that  in  which  the  borrower  withdraw,  as 
determined  under  {  e82.e05(bNlMi>).  Other 
coounentera  uiged  the  Secretary  to  retain  the 
prior  rule,  which  they  read  as  requiring  that  a 
refund  to  be  sent  to  the  lender  within  30  daya 
of  the  date  of  the  school's  determination  that 
the  student  has  withdrawn. 

Discussion:  No  change  has  been  made. 
Current  regulations  treat  the  last  recorded 
date  of  attendance  as  the  dropout  date  for 
studenta  who  unofficially  withdraw.  34  CFR 
668.22.  Under  the  prior  regulations,  with 
respect  to  an  unofficial  withdrawal,  a  refund 
was  required  to  be  sent  within  30  days  of  the 
withdrawal  date.  /.«..  the  laat  recorded  date 
of  attendance.  Thta  date  coald  occur  several 
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months  befora  the  end  of  the  academic  period 
in  which  the  student  ceased  attendance.  The 
Secretary  does  not  believe  this  result  ia 
consistent  with  the  adminiatrative  practices 
of  many  schools  in  monitoring  entoUmeut 
status.  However,  the  Secretary  continues  to 
be  concerned  with  (he  length  of  time  a  refund 
remains  unpaid,  because  the  Secretary  is 
continuing  to  pay  interest  beneHts  and 
special  allowance  on  the  full  outstanding 
balance  of  the  loan  even  though  the  funds  are 
no  hmgar  needed  by  the  borrower  to  pay 
educational  expenaea,  and  because  a 
persistently  hiflated  loan  baknce  increases 
the  risk  of  default.  The  Secretary  believes 
that  a  school  cannot  be  permitted  to  wait 
until  the  beginning  of  the  next  academic 
period  to  determine  which  students  have 
unofficialty  withdrawn  and  pay  their  refunds. 
The  Secretary  also  beKeves  that  once  the 
school  has  determined  that  the  student  has 
withdrawn,  the  school  shodd  expeditknisiy 
proceaa  any  refund  owed,  and  haa  therefore 
reviaed  tha  regutattons  to  raqaira  payment  of 
a  refaad  within  60  days  of  Ihe  date  of  dw 
school's  determination  that  the  atadent  has 
withdrawn.  See  i6«2.e07(cN2)(iv). 


Comments:  Several  connsenters,  suggested 
that  the  period  in  which  a  refund  must  be 
paid  be  extended  from  30  np  to  60  days.  They 
bebeve  that  30  days  from  the  earlier  of  the 
dates  specified  in  S  682.6a7(c)(l)  does  not 
provide  safficient  time  to  allow  for 
unexpected  delays  in  processing  refunds  (e.g.. 
computer  delays,  the  invoivement  of  more 
than  one  office  in  (he  refund  process,  etc.), 
and  that  such  a  timeframe,  immedtately 
following  the  end  of  an  academic  period, 
could  create  undue  adminiatrative  burdens. 

Discussion:  A  change  has  been  made. 
Section  ee2.607(c)  now  requires  that  the 
school  Buist  pay  the  lender  a  refund  within  60 
days  of  the  earlier  of  the  dates  specified  in 
S  682.607(cKl)  or,  pursuant  to  \  682.607tcJ(2). 
within  00  days  after  the  last  day  of  an 
approved  leave  of  absence  when  the  student 
does  not  return  to  school 

Comments:  Several  commenters  questioned 
how  the  use  of  the  term  "semester"  in 
S  682.607(c)(l)(ii)  would  apply  to  schools  that 
do  not  use  semestera. 

Discussion:  A  change  has  been  made.  The 
final  regulation  uses  the  term  "academic 
term"  to  clarify  ite  applicability  to  quartera 
and  I 


Section  682.610    Records,  reports,  and 
inspection  requirements  for  participating 
schools 

Comment  Several  commentera  pointed  out 
any  change  in  tha  borrower's  aaraame  that 
the  school  was  aware  of  would  be  very  useful 
to  the  holder  of  the  loan. 

Discussion:  A  change  has  been  made.  This 
section  in  the  final  regulation  has  been 
revised  to  require  a  school  to  furnish  upon 
request  any  information  it  has  regarding  the 
borrower's  surname. 

Comments:  One  commenter  suggested  that 
this  provision  would  be  an  administrative 
burden  for  the  school,  requiring  them  to  track 
former  studenta. 

Discussion:  No  change  has  been  made. 
Nothing  in  this  section  requites  a  school  to 
furnish  any  more  mformatioa  than  it  has  on 
hand  respecting  (he  last  known  address. 
surname,  employer  and  employer  addreae  of 
a  borrower  who  attends  or  lias  attended  the 
schooL 

(FR  Doc.  8&-1338e  TOed  6-1-8B:  3:S1  pm| 
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DEPARTMENT  OF  EDUCATION 

34CFRPart6a2 

Guaranteed  Student  l.oan  and  PLtJS 


AOCNCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


n  The  Secretary  proposes  to 
amend  the  regulations  for  the 
Guaranteed  Student  Loan  (GSL)  and 
PLUS  programs  (34  CFR  Part  682).  The 
proposed  regulations  are  needed  to 
implement  elements  of  the  Secretary's 
default  reduction  initiative. 

Note:  Pub.  L  10&-2S7.  enacted  April  28. 
1988,  has  renamed  the  Guaranteed  Student 
Loan  (GSL)  Program,  the  Stafford  Loan 
Program.  This  change  will  be  reflected  in  a 
later  document. 

OATIS:  Comments  must  be  received  on 
or  before  August  4, 1989. 
Aoomsscs:  Comments  should  be 
addressed  to  Pamela  A.  Moran,  Chief, 
Policy  Section,  Guaranteed  Student 
Loan  Branch,  Division  of  Policy  and 
Program  Development,  U.S.  Department 
of  Education,  400  Maryland  Avenue  SW. 
(Room  43ia  ROB-3),  Washington,  DC 
20202. 

A  copy  of  any  conunents  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  OfTice  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
POM  rufrrNm  infomiation  comtact: 
Pat  Newcombe  or  Pamela  A.  Moran, 
Telephone  Number  (202)  732-4242. 
SUPPtCMffNTAflV  INPOKMATtON: 

Background 

On  November  4, 1987,  the  Secretary 
announced  a  new  policy  initiative 
designed  to  reduce  defaults  in  the  GSL 
and  Supplemental  Loans  for  Students 
(SLS)  Programs.  On  Friday,  September 
16, 1988.  the  Secretary  published  in  the 
Federal  Register  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (53  PR  36216) 
advancing  a  number  of  regulatory 
default  reduction  proposals.  The 
Secretary  is  publishing  in  this  issue  of 
the  Federal  Register  flnal  regulations 
implementing  those  proposals,  with 
significant  revisions  resulting  from  the 
numerous  public  comments  received  in 
response  to  a  November  3, 1988  request 
for  public  comment  (53  FR  44514),  and  to 
the  September  16, 1988  NPRM.  Those 
comments  and  the  Secretary's  continued 
review  of  the  default  issue  revealed  the 
need  for  several  additional  regulatory 
measures  addressing  certain  aspects  of 
the  default  problem.  These  proposed 
rules  would  implement  those  measures. 


Regulatory  Changes 

These  proposed  regulations  would 
make  two  important  changes  in  the  GSL 
and  SLS  programs. 

(1)  An  assignee  of  a  loan  would  be 
required  to  notify  the  borrower  of  the 
assignment  if  the  borrower  is  thereby 
required  to  send  payments  to  a  different 
party. 

(2)  A  private  school  that  offers  an 
undergraduate  nonbaccalaureate 
vocational  training  program  would  be 
required  to  enter  into  a  "teachout" 
agreement  with  another  school,  to 
ensure  that  students  at  the  private 
school  will  not  be  prevented  from 
completing  their  studies  if  the  school 
closes. 

A  more  detailed  explanation  of  these 
changes  follows. 

Section  682.208    Due  diligence  in 
servicing  a  loan 

The  Secretary  proposes  to  amend 
(  682.208  to  require  the  assignee  of  any 
loan  to  notify  the  borrower,  in  writing, 
of  the  assignment,  if  the  transaction 
results  in  a  change  in  the  party  to  whom 
the  borrower  must  make  payments.  A 
similar  requirement  has  been  in  effect  in 
the  Federal  Insured  Student  L«an 
Program  since  1970.  34  CFR 
682.508(b)(2)(ii). 

The  Secretary  has  been  advised 
repeatedly  by  schools,  borrowers,  and 
guarantee  agencies  that  a  significant 
cause  of  defaults  is  borrowers' 
confusion  over  who  holds  their  loans.  To 
ensure  that  an  assignment  causes  a 
minimum  of  disruption  to  the  borrower's 
repayment  of  the  loan,  the  proposed  rule 
would  require  that  notice  of  the 
assignment  be  provided  prior  to  or 
simultaneously  with  the  completion  of 
the  assignment  transaction. 

Section  682.610    Records,  reports,  and 
inspection  requirements  for 
participating  schools 

The  Secretary  proposes  to  add  a  new 
paragraph  (h)  to  this  section.  This 
provision  would  require  each  private 
school  that  offers  an  undergraduate 
nonbaccalaureate  vocational  training 
program  to  enter  into  an  agreement  with 
another  school,  under  which  the  latter 
school  would  agree  to  offer  each 
borrower  enrolled  in  the  private  school 
an  opportunity  to  complete  his  or  her 
program  of  study,  if  the  private  school 
closes.  These  "teachout"  agreements 
would  do  much  to  alleviate  the 
hardships  to  students,  and  resulting 
defaults,  caused  by  sudden  school 
closings.  These  arrangements  are 
sometimes,  but  by  no  means  invariably, 
undertaken  now. 


The  proposed  regulation  would  apply 
this  requirement  only  to  private  schools  . 
offering  undergraduate 
nonbaccalaureate  vocational  training 
programs.  In  recent  years,  virtually 
every  school  that  has  closed  in  the 
middle  of  an  academic  term  without 
provision  for  a  teachout  falls  in  this 
category.  The  Secretary  therefore 
believes  that  applying  this  requirement 
just  to  schools  in  this  category  provides 
effective  protection  for  students  and  ED 
against  abrupt  school  closings  without 
imposing  unnecessary  administrative 
burdens. 

The  Secretary  believes  that  requiring 
a  "teachout"  agreement  would  be  the 
most  feasible  and  inexpensive  way  to 
ensure  that  the  taxpayers  and  students 
are  protected  against  abrupt  school 
closings.  A  good  school  has  a  strong 
interest  in  the  integrity  and  reliability  of 
the  sector  of  postsecondary  education  to 
which  it  belongs,  so  that  it  should  be 
willing  to  assist  the  Secretary  in 
providing  this  protection  through  its 
participation  in  a  "teachout"  agreement 
with  another  school  in  its  area. 
Accrediting  commissions  have  a  similar 
interest  in  the  performance  of  their 
respective  sectors,  and  should  consider 
establishing  "teachout"  agreements  as 
an  accreditation  requirement. 

Moreover,  it  would  not  be  unduly 
expensive  for  a  school  to  obtain  a  surety 
bond,  if  necessary,  indemnifying  the 
school  agreeing  to  a  "teachout" 
arrangement  for  the  cost  the  latter  may 
incur  in  carrying  out  its  obligations 
thereunder.  Such  a  bond  would  almost 
certainly  be  less  expensive  to  obtain 
than  a  bond  indenmifying  the  Secretary 
for  all  Federal  student  financial  aid 
program  fluids  disbursed  to  students  at 
the  school  during  a  period  in  which  it 
closes.  This  latter  alternative,  which  has 
often  been  suggested  as  a  means  of 
protecting  the  taxpayer  from  the  costs  of 
closed  schools,  also  lacks  the  consumer 
protection  features  of  the  proposal 
included  here.  Nevertheless,  the 
Secretary  is  particularly  interested  in 
comments  as  to  the  fairest  and  most 
efficient  means  of  addressing  the  issue 
of  school  closings.  One  alternative  to  the 
proposal  for  "teach6ut"  agreements 
might  be  to  require  schools  to 
participate  in  pooled-risk  arrangements 
that  provide  full  refunds  to  students  at 
closed  schools,  such  as  are  in  effect  now 
in  several  States  for  proprietary  schools. 
The  Secretary  welcomes  comments  on 
this  approach,  and  any  other  proposals 
to  address  this  issue. 

Executive  Order  12291 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 


Order  12291.  They  are  classified  as 
nonmafor  because  they  do  not  meet  the 
critieria  for  major  regulations 
established  in  the  order. 

Regulatory  Flexibility  Act  Certificatioo 

The  Secretary  certifies  that  these 
proi>osed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Certain  reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
on  guarantee  agencies,  lenders,  and 
schools  by  the  regulations.  However, 
these  requirements  would  not  have  a 
significant  impact  because  they  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1960 

Section  682.208(e)  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
proposed  regulations  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  O^ice 
Building,  Washington.  DC  20503; 
Attention  James  D.  Houser. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  commend  period,  in  ROB- 
3,  Room  4310.  7th  and  D  Streets  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Departnoent  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 


their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Fart  682 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  June  1, 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Guaranteed  Student  Loan 
Program  and  PLUS  Program) 
Lauro  F.  Cavazos. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
682  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682^GUARANTEED  STUDENT 
LOAN  AND  PLUS  PROGRAihlS 

1.  The  autiiority  citation  for  Part  682 
continues  to  read  as  follows: 

Audmiity:  20  U.S.C.  lOn  to  1087-2,  unless 
otherwise  noted. 

2.  Section  682.208  is  amended  by 
adding  a  new  pa'agraph  (e)  to  read  as 
follows: 

S682.208    Due  diligence  In  servicing  a 
loan. 


(e)  ff  the  assignment  of  a  GSL,  PLUS, 
or  SLS  loan  is  to  result  in  a  change  in 
the  identity  of  the  party  to  whom  the 
borrower  must  send  subsequent 
payments,  the  assignee  of  the  loan  shall, 
prior  to  or  simultaneously  with  its 
receipt  of  a  legal  inte^st  in  the  assigned 
loan,  provide  notice  to  the  borrower  of 
the  assignment,  the  identity  of  the 
assignee,  and  the  name  and  address  of 
the  party  to  whom  subsequent  payments 
must  be  sent.  For  purposes  of  this 
paragraph,  the  term  "assigned"  is 
defined  in  S  682.401(b)(9)(ii). 


3.  Section  682.610  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

9682^10    Racortte.  reports,  and 
InepacMon  fqulrwnents  for  pitldprttng 

*        *        •        «        * 

(h)  'Teachout"  agreements.  (1)  A 
private  school  that  offers  an 
undergraduate  nonbaccalaureate 
program  designed  to  prepare  students 
for  a  particular  vocational,  trade,  or 
career  field  shall  at  all  times  have  in 
effect  a  "teachout"  agreement  with 
another  school  (the  teachout  school)  as 
a  condition  for  participation  in  the  GSL, 
SLS.  and  PLUS  programs. 

(2)  The  "teachout"  agreement  shall 
contain  the  following  provisions: 

(i)  The  teachout  school  shall  agree 
that,  if  the  private  school  terminates  its 
teaching  activities  in  a  course  of  study 
in  which  it  emails  a  student  to  whom  or 
on  whose  behalf  a  GSL,  PLUS,  or  SLS 
loan  is  made  for  attendance  at  the 
private  school,  the  teachout  school  will 
offer  each  such  student  enrolled  in  that 
course  of  study  at  the  private  school 
when  the  teaching  activities  are 
terminated  a  reasonable  opportunity  to 
promptly  resume  and  complete  his  or 
her  course  of  study,  or  a  substantially 
similar  course  of  study,  in  the 
geographic  area  in  which  the  private 
school  provided  the  original  course  of 
study. 

(ii)  The  teachout  school  shall  agree  to 
provide  this  opportunity  without  charge 
to  the  student,  except  that  the  teachout 
school  may  assess  the  student  charges 
for  periods  of  enrollment  that  the 
student  was  required  to  undertake  to 
complete  the  original  course  of  study  at 
the  private  school,  as  the  student  incurs 
those  charges,  up  to  the  amount  not  yet 
paid  by  the  student,  that  the  private 
school  would  have  been  entitled  to 
collect  for  those  periods  of  enrollment 
£rom  the  student  had  the  private  school 
not  terminated  its  teaching  activities. 

[FR  Doc.  89-13390  Filed  6-1-89:  3:51  pm] 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Farmers 
Home  Administration;  Federal  Grain  Inspection 
Service;  Food  and  Nutrition  Service;  Food  Safety  and 
Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Genetically  engineered  organisms  for  release  into 
environment;  permit  applications,  24249 

Army  Department 
See  Engineers  Corps 

Arts  and  Humanities,  Natioftal  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

MOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Laboratory  Training  Network  for  lalxK-atorians; 
implementaticHi,  24263 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Chesapeake  Bay.  off  Fort  Story.  VA;  safety  zone.  24171 

Commerce  Department 

See  also  Export  Ackninistration  Bureau;  faitemational  Trade 
Administration;  National  Institute  of  Standards  and 
Technology;  National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

24240 
Copyright  Royalty  Tribunal 

RULES 

Procedure  rules: 
Chairmanship  rotation.  24172 

Customs  Service 

RULES 

Country  of  origin  marking: 
Fruit  juice  containers.  24168 

Defense  Department 

See  also  Engineers  Corps 

PROPOSED  RULES 

Acquisition  regulations: 
Contracting  with  small  disadvantaged  business  concerns, 
historically  black  colleges  and  universities,  and 
minority  institutions 
Correction,  24248 
NOTICES 

DOD  directives  system  annual  index;  availability.  24250 
Meetings: 
DLA  Adviswy  Board.  242S1 
Uncompensated  Overtime  Advisory  Committee,  24251 


Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

24251 
Grants  and  cooperative  a^«ements:  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Knowledge  dissemination  and  utilization  program, 

24253 
Technology-related  assistance,  242S3 
Meetings: 
Local  educational  agencies,  grants;  and  policy  manuah 
regional  meetings,  24252 

Employment  and  Training  Administration 

NOTICES 

Meetings: 
Job  Training  Partnership  Act  Advisory  Committee,  24276 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Meetings: 
Environmental  Advisory  Board,  24251 

Envlronroental  Protection  Agency 

RULES  I 

Waste  management  solids:  ' 

Medical  waste;  tracking  and  management  standards. 
24310 
PROPOSED  RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Particulate  matter  emission  limits,  24213 

NOTICES 

Grants,  State  and  local  assistance: 

Gidntee  performance  evaluation  reports — 
Alabama  and  Florida,  24257 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  applications,  24257 

Export  Administration  Bureau 

RULES 

Export  licensing:  I 

Commodity  control  list — 
Magnetically  enhanced  sputtering  equipment,  24166 

Export-Import  Bank 

NOTICES 

Meetings: 
Advisory  Committee,  24257 

Farmers  Home  Administration    . 

PROPOSED  RULES 

Program  regulations: 
Contract  of  guarantee  (line  of  credit)  (Form  FmHA  1980- 
27),  241J^ 
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Federal  Aviation  Adminiatratkm 

RULES 

Airworthin.^ss  cJi recti ves: 

AerospHtiale.  24164 

Boeing.  ZAim 

Israel  Am  r:ift  Industrie,  24163 
VOR  Federu!  nirways,  24165 
PflOPOSCO  RUU8 
Aircraft: 

U.S./Canadian  Bilateral  Airworthiness  Agreement  and 
Schedule  of  Implementation  Procedures,  24304 
Airworthiness  directives: 

Boeing,  24187 

Lockheed.  24188 
Rulemaking  petitions;  summary  and  disposition.  24186 
VOR  Federal  airways  and  jet  routes.  24190 

Federal  Emergency  Management  Agency 
Nonccs 
^Disaster  and  emergency  areas: 

Louisiana,  24258 
(2  documents) 

North  Carolina,  24258 

Federal  Energy  Regulatory  Commlselon 

RULES 

Natural  Gas  Policy  Act: 
Ceiling  prices — 
Compression  allowances  and  protest  procedures.  24167 
Nonccs 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Duke  Power  Co.  et  al.  24253 
Meetings;  Sunshine  Act,  24285 
Applications,  hearings,  determinations,  eta: 
Algonquin  Gas  Transmission  Co..  24256 
Inter-City  Minnesota  Pipelines  Ltd..  Inc..  et  al.;  correction, 

24288 
Southern  Natural  Gas  Co.;  correction.  24288 

Federal  Grain  Inapectlon  Service 

RULES 

Grain  standards: 

Soybeans;  splits.  24156 
PROPOSED  RULES 

Grain  standards: 
Wheat.  24176 

Federal  Maritime  Commieeion 

NOTICES 

Agreements  Hied,  etc.,  24258,  24259 
(2  documents) 

Federal  Mine  Safety  and  Healtti  Review  Commlaalon 

NOTICES 

Meetings;  Sunshine  Act,  24285 
Federal  Raaerve  System 

NOTICES 

Meetings;  Sunshine  Act,  24285 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Curd,  Howard  R.,  et  al..  24259 

Long-Term  Credit  Bank  of  Japan.  Ltd.,  24261 

Puget  Sound  Bancorp,  24259 

Security  Pacific  Corp.,  24260 

Valley  Bancorp,  Inc.,  et  al.,  24260 

W.T.B.  Financial  Corp.;  correction.  24261 


Federal  Trade  Commlaalon 

PROPOSED  RULES 

Transistor  rule;  deception  as  to  transistor  count  of  radio 

receiving  sets,  including  transceivers,  24191 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 
24261 

Flah  and  WUdllfe  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
24290 

Food  and  Drug  Administration 

PROPOSED  RULES 

Biological  products: 
Blood  and  blood  components;  current  good  manufacturing 
practices;  proHciency  testing  requirements,  24296 

NOTICES 

Food  additive  petitions: 

EJ.  du  Pont  de  Nemours  &  Co.,  24264 
Human  drugs: 
Export  applications — 
Pseudoephedrine  hydrochloride  controlled  release 
capsules,  240  mg,  24264 
Medical  devices;  premarket  approval: 
Telectronics.  Inc..  META  MV  Model  1202  Pulse 
Generator,  etc.;  correction,  24288 
Meetings: 
Advisory  committees,  panels,  etc.;  correction.  24288 
Consumer  information  exchange,  24265 

Food  and  Nutrition  Service 

RtMXS 

Food  stamp  program: 
Disaster  Assistance  Act  and  Hunger  Prevention  Act  of 
1988;  implementation,  24149 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Import  (imported),  offered  for  entry,  and  entry  (entered); 
deHnitions.  24181 

Foreign  Assets  Control  Office 

NOTICES 

Cuban  assets  control: 
Service  transactions  relatd  to  Cuban  travel  or  family 
remittances  forwarded  to  Cuban  nationals,  eta 
License  applicants;  fitness  and  quaUfication,  24282 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24285 
General  Accounting  Office 

RULES 

Practice  and  procedure: 
Personnel  Appeals  Board;  case  processing:  organization 
and  procedures,  24131 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
Health  Resources  and  Services  Administration;  Public 
Health  Service;  Social  Security  Administration 
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Healtti  Car*  Hnandng  Admkilatration 

NOTICES 

Organization,  functions,  and  authority  delegations,  24265 

Healtti  Resources  and  Services  Admlnlatratlon 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc. 
Nursing  post-baccalaureate  faculty  fellowships;  study 
areas  expansion,  24266 

Houaing  and  Urttan  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

24269 
Grants  and  cooperative  agreements;  availabiUty,  etc. 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  24269 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Minerals  Management 
Service;  National  Paric  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

NOTICES 

Privacy  Act: 
Systems  of  records,  24269 

international  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
University  of  Wisconsin-Madison  et  al;  correction,  24288 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Buriington  Northern  Railroad  Co..  24275 
CMC  Real  Estate  Corp..  24275 

Justice  Department 

See  Foreign  Claims  Settlement  Commission;  Parole 
Commission 

Lalior  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration 

Martin  Luttier  King,  Jr.  Federal  Holiday  Commission 

NOTICES 

Meetings.  24276 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
McElroy  Coal  Co.,  24276 

Mine  Safety  and  Healtti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24271 

National  Commission  for  Employment  Policy 

NOTICES 

Hearings,  24276,  24277  ^ 

(2  documents) 
Meetings,  24277 


National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 
Meetings: 

Music  Advisory  Panel,  24277 

Theater  Advisory  Panel,  24278 

Visual  Arts  Advisory  Panel,  24278 

National  Instltut*  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Tectmoiogy 

NOTICES 

Meetings: 
Advanced  Technology  Visiting  Committee.  24249 
Malcolm  Baldrige  National  Quality  Awards  Panel  of 
Judges,  24250 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington.  Oregon,  and 
California;  correction,  24175.  24288 
(2  documents) 
NOTICES  I 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Guerrero-Calderon,  24250 

National  Park  Service 

NOTICES 

Meetings: 
Cape  Krusenstem  National  Monument  Subsistence 

Resource  Commission,  24272 
Kobuk  Valley  National  Park  Subsistence  Resource 

Commission,  24272 
National  Capital  Memorial  Commission,  24272 
Santa  Fe  National  Historic  Trail  Advisory  Coimdl.  24273 
National  Register  of  Historic  Places: 
Pending  nominations.  24273 

Nuclear  Regulatory  Commission 

RULES 

Financial  protection  requirements  and  indemnity 
agreements: 
Price-Anderson  Act;  implementation,  etc.,  24157 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24278  I 

(2  documents)     < 
Environmental  statements;  availability,  etc.: 

Georgia  Power  Co,  24279 

Sacramento  Municipal  Utility  District.  24280 
Meetings;  Sunshine  Act,  24286 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co.,  24280 

Parole  Commission        ' 

NOTICES 

Meetings;  Sunshine  Act,  24285 

Public  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration — 
Bureau  Directors.  24268 
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Health  Professions  Bureau.  Director,  24268 
Railroad  Ratirement  Board 

PROPOaEO  RULES 
Railroad  Retirement  Act: 

Family  relationships.  24196 
Railroad  Retirement  Act  and  Railroad  Unemployment 
Insurance  Act 

General  administration.  24193 

Raaaareh  and  SpacW  Programa  Admlniatration 

RULE8 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Maximum  allowable  operating  pressure:  alternative 
method;  confirmation  or  revision,  24173 

* 

Sacuritiaa  and  Exchange  Commiaaion 

N0T1CE8 

Meetings;  Sunshine  Act.  24286 
Applications,  hearings,  determinations,  etc.: 

Altius  Beta  Fund.  Inc..  et  al.,  24280 

European  American  Corp.,  24281 


Separate  Parte  In  Thia  laaue 

Part  II 

Department  of  the  Interior,  Fish  and  Wildlife  Service,  24290 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration.  24296 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration.  24304 

PartV 

Environmental  Protection  Agency,  24310 


Reader  AMa 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Social  Security  Admlniatration 

Nonccs 
Meetings: 
Disability  Advisory  Committee,  24268 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado.  24169 

Tranaportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Research  and  Special  Programs  Administration 

Treaaury  Department 

See  also  Customs  Service;  Foreign  Assets  Control  Office 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities.  24203 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
24281.  24282 
(2  documents] 

Notes,  Treasury: 
K-1994  series,  24282 
Z-1991  series,  24282 

Veterana  Affairs  Department 

RULES 

Acquisition  regulations: 
Bonds,  insurance,  and  taxes;  cost  reimbursement 
contracts;  group  insurance  plans.  24172 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Senior  Reserve  Officers'  Training  Corps;  duty  status. 
24212 
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GENERAL  ACCOUNTINQ  OFFICE 
4  CFR  ParU  27  and  28 

Admlntstrative  Practice  and  Procadura 

agency:  Personnel  Appeals  Board, 

GAO. 

action:  Pinal  rule. 

summary:  The  language  at  Parts  27  and 
28  is  amended  to  reflect  changes  in  the 
procedural  rule  for  case  processing 
before  the  GAO  Personnel  Appeals 
Board. 

EffCCTtvc  date:  June  6, 1989. 
ADDRESSES:  GAO  Personnel  Appeals 
Board,  Academy  Building,  Washington, 
DC  2054a 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Davis,  Solicitor  for  the  Board.  (202) 
275-6137. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
proposed  changes  to  4  CFR  Parts  27  and 
28,  the  General  Accounting  Office 
Personnel  Appeals  Board  Procedures, 
was  originally  disseminated  to 
interested  parties  within  GAO  in 
February  1988.  The  original  comment 
period  was  to  end  March  31, 1988,  but  it 
was  informally  extended  to  June  30, 
1988,  at  the  request  of  some  of  the 
parties.  A  total  of  four  comments  were 
received  from  the  General  Accounting 
Office,  the  GAO  Career  Level  Council, 
the  GAO  chapter  of  Blacks  in 
Government,  and  the  PAB  General 
Counsel.  Comprehensive  comments 
were  received  from  GAO.  The  other 
organizations  had  comments  that 
related  only  to  a  few  of  the  sections  of 
the  proposed  rule. 

For  the  most  part,  the  new  rule  makes 
no  signiflcant  changes  in  the  overall 
fimctions  of  the  Board,  but  rather  deals 
with  procedural  matters.  Over  the  years, 
the  Board  has  developed  methods  for 
dealing  with  a  wide  variety  of 
procedural  issues.  These  methods  were 
developed  based  upon  the  needs  of  our 


system  and  with  reference  to  the 
Federal  Rules  of  Civil  Procedure  and  the 
rules  of  our  counterparts  in  the 
executive  branch,  in  particular  the 
MSPB  and,  to  some  extent,  the  EEOC. 
The  ob|ect  of  these  rule  changes  is  to 
codify  these  various  procedures  in  order 
to  provide  clear  and  concise  guidance  to 
the  parties  on  procedural  issues  that  we 
have  found  by  experience  are  apt  to 
arise  in  cases  before  the  Board.  Thus, 
for  example,  some  of  the  major 
additions  proposed  here  deal  with 
subjects  such  as  discovery,  evidence  at 
hearing,  motions  practice,  subpoenas, 
and  interlocutory  appeals. 

The  rule  defines  the  jurisdiction  of  the 
Board  at  §  28.2.  This  definition 
distinguishes  between  actions  brought 
by  employees  and  applicants  for 
employment,  on  the  one  hand,  and 
actions  brought  by  the  General  Counsel, 
on  the  other  hand.  The  rule  does  not 
change  the  scope  of  jurisdiction,  but 
merely  states  in  one  section  what  has 
been  in  effect  throughout  various 
sections  in  the  past.  At  §  2a2(b)(l),  the 
words  "officer  or  employee"  is  inserted 
to  comport  with  the  statutory  language 
of  31  U.S.C.  753(a)(1). 

A  number  of  definitions  are  added  at 
§  28.3.  With  one  exception,  the 
definitions  are  self-explanatory.  In  the 
past,  the  Board  has  used  the  terms 
"Presiding  Member"  and  "Hearing 
Officer"  to  refer  to  individuals  who 
conduct  hearings  for  the  Board.  In  recent 
years,  the  EEOC  and  the  MSPB  have 
adopted  the  term  "administrative 
judge."  In  order  to  use  one  term  that  is 
familiar  to  practitioners,  the  Board  is 
adopting  the  term  "administrative 
judge." 

The  former  rule  at  §  28.9  required 
GAO  to  regularly  advise  employees  of 
their  appeal  rights  to  the  Board, 
particularly  when  the  employee  was  the 
object  of  an  adverse  action.  The 
proposed  rule  at  §  28.10(a)  added  a 
requirement  for  proof  of  service  "such 
as  a  properly  signed  registered  mail 
receipt  or  a  certificate  of  service  with 
the  employee's  signature  acknowledging 
receipt."  One  comment  states  that  the 
effect  of  the  language  in  this  subsection 
is  to  make  the  agency's  power  to  take  an 
adverse  action  dependent  upon  the 
agency's  ability  to  show  proof  of 
service.  However,  the  Board's  intent 
with  this  language  is  merely  to  insure 
proof  of  service  of  appeal  rights  when 
any  adverse  or  performance-based 


action  is  taken.  Therefore,  the  proposed 
language  requiring  proof  of  service  is 
retained.  However,  in  response  to 
expressed  concern,  the  proposed 
language,  quoted  above,  which  suggests 
forms  for  the  proof  of  service,  is  deleted 
from  the  final  rule  at  §  28.10(a). 

The  proposed  rule  at  §  28.10(b)(3) 
required  GAO  to  give  employees,  who 
were  the  objects  of  an  adverse  or 
performance-based  action,  notice  "of 
any  applicable  rights  such  as  the  right  to 
representation  and  right  to  a  hearing." 
One  comment  noted  that  this  language 
is  vague  and  ambiguous.  The  comment 
is  well  taken,  and  the  corrections  made 
reflect  our  agreement  with  the  comment. 

In  the  past,  §§  28.11(b)(4)  and 
2a47(b)(2)  of  the  Board's  rule  allowed 
an  employee  to  file  a  charge  involving 
an  EEO  matter  with  the  General  Counsel 
when  there  was  no  agency  decision  and 
"80"  days  had  passed  since  the  filing  of 
the  formal  EEO  complaint  in  the  agency 
process.  These  same  rules  apply  in  the 
executive  branch,  except  that  the 
waiting  period  for  filing  prior  to  an 
agency  decision  is  180  days.  In  drafting 
the  proposed  rule,  the  Board  concluded 
that  the  80  day  period  was  unduly  short. 
A  comment  urged  that  at  GAO  most 
cases  should  be  capable  of  processing 
within  four  months  and.  likewise,  that 
six  months  was  excessive  processing 
time  for  most  cases.  The  Board  accepts 
this  suggestion  and  §S  28.11(b)(4)  and 
28.98(b)(2)  now  provide  a  period  of  120 
days. 

On  the  other  hand,  the  rule  provides 
that  when  the  agency  issues  an  EEO 
decision,  the  complainant  has  20  days  in 
which  to  file  with  the  Board's  General 
Counsel.  One  comment  suggested  that 
that  period  should  be  extended  to  30 
days.  We  declined  that  suggestion.  This 
20  day  appeal  period  is  consistent  with 
this  Board's  other  appeal  periods  for 
issues  such  as  adverse  actions  and 
prohibited  personnel  practices.  It  is  also 
consistent  with  the  appeal  periods  in  the 
executive  branch  from  agency  actions  to 
the  MSPB  and  from  final  agency 
decisions  to  the  EEOC. 

In  the  past  we  have  followed  a 
particular  set  of  steps  for  promulgating  a 
rule  and  changes  to  a  rule.  This 
procedure,  however,  has  never  been 
defined  specifically.  Therefore,  §  28.16 
was  created  to  define  the  process  for 
amending  or  revoking  this  rule. 

Some  years  ago  the  Board  established 
an  internal  pohcy  for  grievances  and 
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complaints  which  are  brought  by 
employees  of  the  Board  against  the 
Board  or  the  General  Counsel.  Section 
28.17(a)  places  that  policy  in  the  Board's 
rule.  This  procedure  provides  a 
mechanism  whereby  Board  employees 
^  receive  the  same  right  to  outside  review 
in  their  adverse  action,  performance- 
based  action  or  EEO  complaint  as  GAO 
employees  receive  by  appealing  to  this 
Board.  One  comment  argued  that  the 
Board  is  not  empowered  to  delegate  its 
authority  to  arbitrators  or  other  non- 
Board  members.  The  comment  urged 
that  the  Board  must  preserve  its 
"decisionmaking  responsibility." 
However,  the  Board  does  not  regard  this 
provision  as  relating  to  its  "decision- 
making responsibility"  at  GAO.  This 
provision,  dealing  as  it  does  with  the 
Board's  staff  rather  than  with  GAO    ' 
staff,  involves  the  statutory 
responsibility  of  the  Chairman  of  the 
Board  to  act  as  "chief  executive  and 
administrative  officer  of  the  Board."  31 
U.S.C.  752(a).  After  careful 
consideration,  the  Board  has  concluded 
that  this  provision  for  providing  to 
Board  staff  the  same  rights  that  are 
enjoyed  by  GAO  employees  is 
consistent  with  the  spirit  and  intent  of 
the  GAO  Personnel  Act  of  1980. 

Section  28.18(d]  describes  the 
requirements  for  flling  a  petition  for 
review  with  the  Board.  One  comment 
urged  that  this  section  be  modified  to 
bring  it  into  accord  with  the  Federal 
Rules  of  Civil  Procedure  and  to  require  a 
petition  for  review  to  be  stated  in  a  legal 
context.  The  Board  rejected  these 
suggestions.  The  rule  already  allows  the 
Board  to  follow  the  specific  guidance  of 
the  Federal  Rules  of  Civil  Procedure 
whenever  it  seems  appropriate.  As  to 
making  the  petition  for  review  a  more 
legalistic  document,  it  is  the  Board's 
intention  to  keep  the  process  open  to 
unrepresented  employees  as  much  as 
possible.  Furthermore,  the  discovery 
process  provides  ample  opportunity  for 
both  parties  to  understand  the  context 
of  the  opposing  party's  case.  Therefore, 
more  legalistic  requirements  for  filing  a 
petition  for  review  seems  unnecessary 
and  possibly  counterproductive. 

The  prior  rule  of  the  Board  provided 
at  S  28.ie(r)  that  either  party  to  a 
prDceeding  had  a  right  to  a  hearing 
before  the  Board.  The  proposed  rule,  at 
9S  Z8.18(f)  and  28.21(c),  changed  the 
provision  so  that  the  employee/ 
applicant  would  continue  to  have  a  right 
to  a  hearing.  However,  a  request  by 
GAO  for  a  hearing  could  be  granted  at 
the  discretion  of  the  administrative 
judge.  One  comment  argued  that  there 
was  no  basis  for  denying  GAO  a  right  to 
a  hearing.  The  Board  rejected  this 


argument.  Agencies  have  no  right  to  a 
hearing  in  EEO  complaints  or  in  MSPB 
proceedings  in  the  executive  branch. 
Only  employees  or,  in  EEO  cases, 
applicants  for  employment,  have  a  right 
to  a  hearing.  The  Board's  intention  is  to 
make  the  right  to  a  hearing  consistent 
with  the  executive  branch  processes. 
Since  the  right  to  a  hearing  rule  is 
different  in  unfair  labor  practice 
proceedings  before  the  FLRA.  the  Board 
added  language  to  this  subsection  to 
mirror  the  FLRA  rule.  However,  in 
response  to  the  concern  expressed  by 
this  comment,  the  Board  is  requiring  in 
this  rule  that  any  time  a  request  for 
hearing  by  GAO  is  denied,  there  must  be 
a  statement  of  the  basis  for  the  denial. 

The  Board  has  jurisdiction  over  class 
actions  that  raise  EEO  issues  and  class 
actions  that  raise  non-EEO  issues.  One 
comment  noted  that  the  language  of  the 
proposed  rule  regarding  the  standards 
for  certifying  EEO  class  actions  was 
different  from  the  language  for  certifying 
non-EEO  class  actions.  It  is  the  Board's 
intention  that  the  requirements  of  the 
Federal  Rules  of  Civil  Procedure  be  used 
as  a  gxiide  in  both  types  of  class  actions. 
Therefore,  the  provision  for  non-EEO 
class  actions  at  S  28.18(g)  and  the 
provision  for  EEO  class  actions  at 
S  28.97(e)  both  make  reference  to  the 
standards  in  the  Federal  Rules  of  Civil 
Procedure. 

Numerous  changes  relate  to  filing  time 
limits.  The  proposed  rule  at  S  28.20(c) 
required  that  responses  to  all  pleadings 
be  nied  within  10  days  from  receipt.  In 
response  to  arguments  presented  in  two 
comments,  the  Board  changed  this  time 
limit  to  20  days.  The  proposed  rule  at 
S  28.53(b)  required  that  motions  to 
correct  a  transcript  be  filed  within  15 
days  of  receipt  of  the  transcript.  Also  in 
response  to  comments,  the  Board 
changed  this  15  day  period  to  30  days.  In 
this  final  rule,  this  time  limit  now 
appears  at  S  28.58(b).  Finally,  the 
proposed  rule  at  S  28.82(a)  required  that 
a  party  file  interlocutory  appeals  within 
5  days  after  receipt  of  the  administrative 
judge's  determination.  In  response  to 
comments,  this  time  limit  is  set  at  10 
days. 

Other  time  limits  set  in  the  proposed 
rule  are  unchanged  in  the  Hnal  rule.  For 
example,  motions  to  compel  discovery 
must  be  filed  within  10  days  after  an 
objection  to  discovery  is  filed 
(S  28.42(d)(4)];  responses  to  petitions  for 
review  must  be  filed  within  20  days 
after  receipt  (9  28.19(a));  and  requests 
for  reconsideration  must  be  filed  within 
30  days  from  issuance  of  the  initial 
decision  (S  28.87(b)). 

As  suggested  by  one  comment, 
language  was  added  at  the  end  of 


S  28.21(a)  to  provide  standards  for  the 
exercise  of  the  Board's  or  administrative 
judge's  discretion  in  allowing 
amendments  to  a  petition  for  review. 

The  proposed  rule  provided  at 
9  28.21(b)  that  once  a  motion  and  a 
response  to  the  motion  had  been  filed, 
no  further  responses  may  be  filed  by 
either  party  without  permission  of  the 
administrative  judge.  Though  one 
comment  urged  that  a  reply  to  the 
response  should  be  allowed,  the  final 
rule  leaves  this  provision  unchanged. 
Whether  replies  will  be  allowed  is  at  the 
discretion  of  the  administrative  judge. 

The  former  rule  at  9  28.19(g)  provided 
that  when  the  PAB  General  Counsel  was 
party  to  a  settlement  agreement  during 
the  General  Counsel's  investigative 
phase,  the  settlement  agreement  was 
dispositive  of  the  case.  The  intent  of  this 
provision  was  to  make  it  clear  that  the 
General  Counsel  was  not  required  to 
seek  Board  approval  of  a  settlement  that 
was  reached  during  this  investigative 
stage  of  the  procedures.  This  provision 
was  carried  into  the  proposed  rule  at 
9  28.21(d).  One  comment  suggested 
changes  that  would  have  extended  to 
settlements  not  involving  the  PAB 
General  Counsel.  These  suggestions 
were  rejected  because  they  would  have 
substantially  departed  from  the  original, 
more  narrow  purpose  of  the  provision. 

Section  28.22(b)(6)  allows  the 
administrative  judge  to  exclude  from  the 
hearing  any  witness  whose  later 
testimony  might  be  colored  by  testimony 
of  other  witnesses  or  any  persons  whose 
presence  might  have  a  chilling  effect  on 
a  testifying  witness.  One  comment 
sought  to  modify  this  provision  so  as  to 
allow  the  GAO  attorney  to  designate  a 
management  agent  who  would  stand  in 
place  of  the  Comptroller  General  as 
respondent  and  who  could  attend  all 
sessions  of  the  hearing  as  a  matter  of 
right.  The  Board  rejected  this  suggestion 
since  it  does  not  appear  to  be  a  widely 
accepted  practice  in  other  federal 
personnel  administrative  forums. 
However,  in  response  to  the  comment, 
the  rule  now  reflects  at  9  28.57(b)  that 
four  individuals  have  a  right  to  be 
present  in  a  hearing:  the  GAO  technical 
representative,  who  is  not  expected  to 
testify,  the  GAO  representative,  the 
petitioner  and  the  petitioner's 
representative.  This,  we  believe,  does 
conform  with  practice  in  administrative 
proceedings  in  the  executive  branch. 
Otherwise,  the  decision  of  who  shall  be 
excluded  from  the  hearing  is  properly 
left  to  the  discretion  of  the 
administrative  judge.  The  language  as 
written  does  not  affect  the  substantive 
rights  of  either  party  to  request  that  any 
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particular  person  or  witness  be  excluded 
or  included  at  the  hearing. 

The  former  rule  at  9  28.17(f)  provided 
that  when  the  PAB  General  Coiunsel  was 
not  participating  in  a  case,  the  General 
Counsel  could  request  permission  to 
intervene  in  the  case  with  regard  to  any 
issue  in  which  the  General  Counsel 
finds  a  significant  public  interest  with 
regard  to  the  preservation  of  the  merit 
system.  This  provision  for  permissive 
intervention  by  the  General  Counsel 
carried  over  to  the  proposed  rule  at 
9  28.1 2(r).  However,  the  proposed  rule 
also  added  language  at  9  28.27  that 
would  have  allowed  the  PAB  General 
Counsel  to  intervene  in  Board 
proceedings  as  a  matter  of  right.  This 
provision  is  based  upon  the  MSPB  rule 
that  grants  the  Special  Counsel  the  right 
to  intervene  in  proceedings  before  the 
MSPB.  One  comment  pointed  out  that 
the  provision  for  permissive  intervention 
at  9  28.12(f)  and  the  provision  for 
intervention  as  a  matter  of  right  at 
9  28.27  were  in  conflict.  The  comment 
also  argued  that,  except  for  the  General 
Counsel's  Hmited  intervention  under 
9  28.12(f).  the  concept  of  intervention 
serves  no  useful  purpose  in  proceedings 
before  the  Board.  The  comment  argued 
that  no  one  other  than  the  General 
Counsel  should  be  allowed  to  seek 
intervention. 

ITie  noted  conflict  between  99  28.1 2(f} 
and  28.27  is  well  taken.  The  General 
Counsel's  right  to  intervene  is.  therefore, 
deleted  from  9  28.27.  With  the  General 
Counsel's  broad  scope  of  authority  in 
our  system,  permissive  intervention  is 
appropriate  in  those  rare  circumstances 
in  which  the  General  Counsel  may  find 
it  appropriate  to  participate  in  a  case  in 
whicii  the  General  Counsel  is  not 
already  participating.  As  to  whether  the 
rule  should  provide  for  intervention  by 
other  parties,  we  agree  that 
circumstances  warranting  such 
intervention  may  be  rare.  However,  the 
MSra  rule  provides  for  sudi 
intervention  by  other  persons  (see  5  CFR 
1201^)  and  defining  appropriate 
grounds  for  granting  sudi  intervention  is 
better  left  to  development  by  case  law. 

When  the  Board's  rule  was  amended 
some  years  ago,  provisions  were  added 
to  clarify  the  General  Counsel's 
investigative,  disciplinary,  and 
corrective  action  authority.  These 
provisions  now  appear  at  99  28.130 
through  28.133.  Although  these 
provisions  made  paragraphs  (c)  and  (d) 
in  9  28.33  of  the  former  rule  redundant, 
the  two  paragraphs  were  not  removed 
when  the  rule  was  last  revised.  These 
two  paragraphs  are  now  eliminated 
from  the  rule. 

Section  28.42  of  the  proposed  rule 
provided  guidance  on  the  procedures 


governing  discovery.  Comments  on  this 
section  argued  that  the  time  limits  for 
initiating  discovery  and  responding  to 
discovery  requests  were  too  short  and 
were  not  consistent  with  MSPB  practice 
and  that  the  requirements  imposed  on  a 
party  seeking  a  subpoena  to  show  the 
"relevance,  scope  and  materiality  of  the 
particular  information  sought"  was  not 
consistent  with  the  requirements  in 
federal  civil  practice.  'These  comments 
were  all  well  taken  and  appropriate 
changes  are  made  in  the  Gnal  rule. 

The  subject  of  discovery  horn  a 
nonparty  is  described  at  9  28.42(b). 
Nonparty  includes  anyone  who  is  not  an 
officer  or  employee  of  GAO.  The  rule 
provides  that  when  voluntary  discovery 
fails,  then  an  order  compelling  discovery 
and  a  subpoena  may  be  issued  by  the 
administrative  judge.  One  comment 
suggested  that  the  rule  should  be  crafted 
to  empower  the  Board  to  use  sanctions 
such  as  ndt  admitting  evidence  covered 
by  the  order  as  an  alternative  to 
proceeding  to  enforce  the  subpoena.  In 
response  to  this  comment,  the 
discussion  in  9  28.42(b]  of  orders 
compelHng  discovery  and  subpoenas 
was  deleted.  Particularly  by  removing 
the  reference  to  subpoenas,  there  should 
be  less  opportunity  for  the  discovery 
process  and  the  subpoena  process  to  be 
confused.  At  the  same  time,  by  placing 
the  subpoena  provisions  (see  99  28.46 
through  28.50)  immediately  after  the 
discovery  provisions  (see  9  28.40 
through  28.45).  it  should  be  clear  that 
both  processes  are  available  as  the 
Board  deems  appropriate. 

The  proposed  rule  provided  that  once 
a  hearing  date  was  set  by  the  Board  or 
its  administrative  judge,  motions  for 
postponement  would  have  to  be  in 
writing  and  accompanied  by  an  affidavit 
setting  forth  the  reasons  for  the  request. 
The  motion  would  be  granted  only  upon 
a  showing  of  good  cause.  A  comment 
urged  that  such  written  motions  be 
required  only  when  the  parties  do  not 
agree  on  the  need  for  a  postponement. 
When  the  parties  agree  on  the  need  for 
postponement,  the  comment  suggested 
that  the  motion  be  made  orally  and  that 
the  motion  be  granted  unless 
extraordinary  circumstances  were 
present  The  Board  modified  the 
provision  at  9  28.55  to  allow  motions  to 
be  made  orally  when  the  parties  are  in 
agreement  on  the  requested 
postponement.  However,  the  motion  can 
be  granted  only  upon  a  showing  of  good 
cause. 

The  former  rule  at  §  2a21fg)  made 
Board  hearings  closed  to  the  public 
unless  the  petitioner,  usually  the 
employee  party  in  the  hearing,  requested 
that  the  hearing  be  open.  The  proposed 
rule  at  9  28.57  reversed  this  position. 


Hearings  would  be  open  unless  there 
was  an  interest  to  be  served  by  closing 
the  hearing  to  the  public.  One  comment 
urged  that  the  prior  rule  remain 
unchanged  since  such  personnel  matters 
should  remain  confidential.  However, 
since  Board  decisions  are  open  to  the 
public.  Board  hearings  should  normally 
be  open  to  the  public  also.  Public 
hearings  are  also  consistent  with  MSPB 
practice.  See  5  CFR  1201.52. 

The  |xt>posed  rule  provided  at  9  28.53 
that  a  verbatim  transcript  of  the  Iwaring 
would  be  made  available  to  the  parties 
upon  the  payment  of  costs,  except  that 
the  PAB  General  Counsel  and  the  GAO 
were  exempted  from  paying  the  costs,  in 
response  to  comments,  this  provision, 
now  at  9  28.58s  provides  that  each  party 
will  receive  a  copy  of  the  transcript. 
However,  a  party  requesting  additional 
copies  of  the  transcript  will  have  to  pay 
the  costs  of  the  additional  copy. 

Section  28.56  of  the  proposed  rule, 
which  is  9  28.61  in  the  final  rule, 
discusses  burdens  of  proof.  One 
comment  urged  that  this  provision  be 
amended  to  state  thai  the  agency's 
action  in  a  denial  of  a  within-grade 
increase  must  be  supported  by  substan- 
tial evidence.  The  burden  of  proof  in 
such  cases  has  been  established  by  case 
law  here  and  in  the  executive  branch. 
The  Board  believes  that  that  issue 
should  continue  to  be  governed  by  case 
law  rather  than  by  its  rulemaking 
authority. 

The  rules  of  the  Board  have  always 
provided  a  means  for  non-Board 
members  to  conduct  hearings.  One 
comment  urged  that  this  entire  process 
be  abandoned.  The  argument  was  that 
the  process  effectively  delegated  the 
Board's  authority  to  non-Board 
members.  Such  delegation  of  authority, 
the  argument  continued,  is  not  permitted 
by  the  statute  that  created  the  Board. 

Though  seldom  used,  this  provision 
has  always  been  deemed  necessary 
primarily  because  the  Board  members 
do  serve  in  a  part-time  capacity. 
Therefore,  an  unusual  surge  in  the  case 
load  or  other  unique  circumstances 
could  make  case  processing  by  the  five 
part-time  Board  members  so  slow  and 
inefficient  as  to  create  an  injustice  to  all 
the  parties.  The  one  time  this  provision 
has  t>een  used  to  date  represents  a  good 
example.  An  extremely  complex  EEO 
case  required  substantially  more  time  to 
litigate  than  originally  anticipated.  The 
term  of  the  presiding  member  expired 
before  a  decision  could  be  issued.  That 
individual  no  longer  had  the  authority  to 
issue  a  decision.  Without  this  provision. 
the  alternative  would  have  involved 
assigning  a  new  member  to  rehear  the 
case  or  to  render  a  decision  based  solely 
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on  the  written  record.  Using  this 
provision,  however,  the  Board  appointed 
the  former  member  as  a  hearing  officer 
80  that  the  case  could  proceed  to  a 
decision  expeditiously. 

The  provision  in  the  former  rule, 
S  28.2S(a),  required  that  a  member  or 
panel  of  members  review  the  hearing 
officer's  report  and  the  member  or  panel 
of  members  would  then  issue  a  decision. 
The  proposed  rule,  at  S  28.86  (a)  and  (b). 
retained  the  basic  means  by  which  a 
non-Board  member  could  hear  a  case. 
The  proposed  rule,  however,  attempted 
to  further  refine  the  process  by  which  a 
final  Board  decision  would  be  produced 
when  a  non-Board  member  originally 
hears  the  case. 

In  response  to  the  comment,  the  Board 
does  not  reach  the  question  of  whether 
it  may  delegate  its  statutory  decision- 
making authority,  because  the  purpose 
and  effect  of  this  provision  have  never 
been  to  delegate  such  authority  to  a  non- 
Board  member.  To  avoid  any  suggestion 
that  decision-making  authority  is  being 
delegated  by  this  provision,  the 
paragraphs  that  address  hearings 
conducted  by  non-members  are 
substantially  re-written  at  J  28.86.  The 
section  makes  it  clear  that  the  non- 
member  prepares  a  "recommended 
decision"  and  that,  even  if  the  parties 
take  no  exception  to  the  recommended 
decision,  the  Board  will  review  it  with 
the  power  to  adopt,  reverse,  remand. 
modify  or  vacate  the  recommended 
decision,  in  whole  or  in  part.  The  section 
also  emphasizes  in  various  ways  that 
the  Board's  review  of  the  recommended 
decision  is  virtually  unfettered.  In  short, 
the  provision  in  no  way  represents  a 
delegation  of  the  Board's  decision- 
making authority  and  the  Board  need 
not  reach  the  issue  of  whether  it  could 
delegate  any  of  its  decision-making 
authority. 

Section  28.25(c)  of  the  former  rule  sets 
forth  five  grounds  upon  which  the  Board 
could  reconsider  and  reverse  an  initial 
decision.  The  scope  of  the  Board's 
review  was  the  same  as  that  used  by 
federal  courts  of  appeal  in  their  review 
of  Board  decisions,  but  the  scope  of 
review  was  not  as  broad  as  the  scope  of 
review  used  by  the  MSPB  when  it 
reviews  an  initial  decision  by  one  of  its 
administrative  judges.  The  proposed 
rule  at  §  28.86(e)  made  no  change  in  the 
Board's  scope  of  review.  A  comment 
suggested  that  the  Board  should  not  so 
limit  its  scope  of  review.  The  comment 
argued  that  the  Board  should  retain 
sufHcient  authority  to  correct  all 
decisions  that  are  in  error,  whether  the 
error  is  factual  or  legal.  The  Board 
concurs  and  has  rewritten  S  28.87 
accordingly.  The  Hnal  language  allows 


the  Board,  like  the  MSPB.  to  conduct  a 
de  novo  review  of  the  law  and  facts  for 
each  initial  decision  that  the  Board  is 
called  upon  to  reconsider. 

The  former  rule  provided  at  i  28.25(h) 
that  "any  person"  could  seek 
enforcement  of  a  Hnal  decision.  The 
proposed  rule  offered  no  change  in  that 
provision.  One  comment  argued  that  the 
reference  to  "any  person"  was  vague 
and  should  be  changed  to  read 
"petitioner,  counsel  or  an  intervener, 
subject  to  the  limitation  of  his/her 
intervention,  should  be  allowed  to 
petition  for  enforcement  of  a  final 
decision."  After  considering  this 
comment,  the  Board  decided  not  to 
accept  the  suggested  change.  The  rule  at 
S  28.3  defines  "person"  as  "an  employee 
or  applicant  for  employment,  a  labor 
organization  or  the  GAO."  In  response 
to  the  particular  comment,  any  person 
who  has  no  interest  in  a  final  decision 
would  have  no  standing  to  petition  for 
enforcement  of  the  decision.  However, 
after  further  consideration  of  this 
enforcement  provision,  the  Board 
concludes  that  it  is  appropriate  for  the 
General  Counsel  to  have  independent 
authority  to  seek  enforcement  of  final 
Board  decisions.  Therefore,  the  final  rule 
at  S  28.a8(c)  provides  that  "any  person 
and/or  the  General  Counsel"  may 
petition  for  enforcement. 

The  former  rule  provided  at  §  28.27(c) 
that  the  Board  could  designate  the 
General  Counsel  or  another  qualified 
individual  to  represent  it  in  any  judicial 
appeals  from  its  decisions  taken  in 
accordance  with  31  U.S.C.  755.  This 
language  suggested  that  the  Board  might 
only  have  occasion  for  appearances  in 
proceedings  before  the  court  of  appeals. 
However,  there  are  occasions  when  the 
Board  may  find  it  necessary  to  appear  in 
a  Federal  district  court.  This  could 
occur,  for  example,  when  the  Board 
seeks  judicial  enforcement  of  its 
decision  or  when  a  case  in  district  court 
raises  issues  regarding  interpretation  of 
a  Board  rule  or  of  the  GAO  Personnel 
Act.  Therefore,  the  new  section,  which 
appears  at  §  28.g0(c),  is  written  X^f' 
include  representation  in  any  judicial 
proceeding  that  involves  a  Board 
decision  or  the  interpretation  of  a  Board 
rule  or  of  the  GAO  Personnel  Act. 

The  description  of  rights  to  sue  on 
EEO  claims  in  federal  court  are 
substantially  rewritten  in  the  final  rule 
at  S  28.100.  For  the  most  pari,  the 
changes  were  made  to  more  clearly 
state  the  rights  under  various  civil  rights 
statutes.  However,  special  comment  is 
necessary  regarding  the  provision  in  the 
Age  Discrimination  in  Employment  Act 
(hereinafter,  the  ADEA).  The  rights  of 
federal  employees  and  applicants  for 


federal  employment  to  initiate  a  civil 
action  in  federal  district  court  are  not 
clearly  stated  in  the  ADEA.  As  a  result, 
there  are  numerous  interpretations 
available  and  there  is  not  as  yet  clear 
agreement  among  the  courts  of  appeal 
on  resolution  of  the  various  issues 
involved.  The  controversy  arises 
because  the  enforcement  scheme  of  the 
ADEA  for  employees  and  applicants  in 
the  federal  sector  is  not  clearly  defined. 

While  the  ADEA  prohibition  against 
age  discrimination  in  federal 
employment  is  patterned  after  the 
federal  sector  provisions  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  the 
enforcement  scheme  bears  no 
resemblance  to  the  Title  VII 
enforcement  scheme.  On  the  other  hand, 
while  the  ADEA  enforcement  scheme 
for  the  federal  sector  resembles  the 
ADEA  private  sector  enforcement 
scheme,  it  is  missing  certain  important 
enforcement  elements  including  / 

guidance  on  the  exhaustion  of  remedies/ 
and  the  statute  of  limitations  for  filing  a^ 
civil  action.  In  short,  the  hybrid  nature 
of  the  federal  sector  ADEA  statute  has 
caused  the  couris  to  fill  in  the  statute's 
missing  enforcement  details  with 
elements  of  Title  VII  or  of  the  private 
sector  ADEA  statute.  The  result  is  often 
conflicting  and  confusing  case  law  on 
such  important  issues  as  whether  one 
must  exhaust  administrative  remedies, 
what  exhaustion  of  administrative 
remedies  means,  and  whether  one  has 
30  days,  two  years  or  six  years  in  which 
to  file  a  civil  action. 

The  one  concept  that  is  generally 
accepted  by  all  the  courts  and  the  Equal 
Employment  Opportunity  Commission  is 
that  federal  employees  and  appUcants 
for  employment  have  two  avenues  by 
which  they  may  raise  an  ADEA  claim: 
(1)  Forego  administrative  complaint 
processing  and  file  directly  in  federal 
district  court  or  (2)  file  an  EEO 
administrative  complaint  and  postpone 
suit  in  court.  See.  for  example,  Purtill  v. 
Harris,  658  F.2d  134, 138  (3rd  Cir.  1981), 
cert.  den..  462  U.S.  1131  (1983);  Paterson 
V.  Weinberger.  644  F.2d  521,  523  (5th  Cir. 
1981):  and  29  CFR  1613.211  in  which 
EEOC  recognizes  "age"  complaints  as 
being  covered  by  the  administrative 
process.  However,  as  suggested  above, 
it  is  the  ramifications  of  selecting  one  of 
these  avenues  that  is  not  well  settled  in 
the  case  law.  For  example,  the  decisions 
vary  as  to  whether  the  federal  employee 
or  applicant  who  files  an  ADEA  claim  in 
the  administrative  process  must  exhaust 
administrative  remedies  before  filing  in 
court;  whether  exhaustion  of  remedies 
means  waiting  180  days  or  waiting  for 
an  agency  decision;  whether  the  court 
action  must  be  filed  within  two  years 


Federal  Register  /  Vol.  54.  No.  107  /  Tuesday.  June  6,  1989  /  Rules  and  Regulations 24135 


regardless  of  whether  the  administrative 
process  is  still  on-going;  and  so  on.  See, 
for  example,  Longford  v.  Army  Corps  of 
Engineers,  839  F.2d  1192  (6th  Cir.  1988); 
Caraway  v.  The  Postmaster  General  of 
the  United  States,  678  F.  Supp.  125 
(D.Md.  1988);  Marks  v.  Tumage,  680  F. 
Supp.  1241  {N.D.I11. 1988);  Purtill  v. 
Harris,  supra;  Castro  v.  U.S.,  775  F.2d 
399  (Ist  Cir.  1985);  Tkac  v.  Nimmo,  603  F. 
Supp.  1182  (W.D.  Mich.  1985);  and 
Paterson  v.  Weinberger,  644  F.2d  521 
(5th  Cir.  1981). 

In  view  of  the  split  by  the  courts  on 
these  issues,  this  Board  has  decided  to 
adopt  a  rule  that  incorporates  both  the 
ADEA  private  sector  model  and  the 
Title  VII  model,  depending  on  whether 
the  claim  is  first  filed  in  court  or  in  the 
administrative  process.  As  an 
administrative  body  charged  with 
interpretation  and  enforcement  of  the 
federal  sector  anti-discrimination  laws, 
it  is  our  intention  to  provide  employees 
and  applicants  with  clear  guidance  in 
this  difficult  and  important  area  and  to 
provide  to  the  courts  our  suggestion  for 
a  comprehensive  interpretation  of  the 
enforcement  scheme  for  the  federal 
sector  provisions  of  the  ADEA. 
Following  is  a  description  of  the  effect 
of  this  rule. 

As  noted  above,  it  is  generally 
acknowledged  that  there  are  two 
avenues  by  which  a  federal  employee  or 
applicant  may  pursue  an  ADEA  claim: 
(1)  By  filing  an  administrative  complaint 
or  (2)  by  filing  a  notice  of  intent  to  sue  in 
court  Where  an  employee  or  applicant 
elects  to  use  the  administrative 
complaints  process,  we  believe  that  the 
Title  Vn  enforcement  scheme  and 
statute  of  limitations  should  apply.  Thus, 
the  employee  or  applicant  must  initiate 
a  timely  EEO  complaint  with  the  agency 
and  the  employee  may  pursue  that 
complaint  through  the  agency  process 
and  subsequently  file  with  the  General 
Counsel  and  then  with  the  Board. 
Pursuant  to  our  rule,  the  employee  or 
applicant,  who  files  in  the 
administrative  process,  may  file  in  a 
federal  district  court  at  any  time  after 
180  days  have  elapsed  since  the  formal 
complaint  was  filed  with  the  agency  or 
after  180  days  have  elapsed  since  the 
filing  with  the  General  Counsel  or 
within  30  days  after  the  agency  or  the 
Board  issues  a  final  decision.  On  the 
other  hand,  where  the  employee  or 
applicant  elects  to  file  in  federal  district 
court  directly,  we  believe  the  private 
sector  ADEA  enforcement  scheme  and 
statute  of  Hmitations  should  apply.  Thus, 
within  180  days  after  the  alleged 
unlawful  practice  occurred,  the 
employee  or  applicant  must  file  with 
GAO  a  notice  of  intent  to  sue.  The 


employee  or  applicant  must  give  no  less 
than  30  days  notice  to  GAO  of  the  intent 
to  sue.  Suit  must  actually  be  filed  in 
court  within  two  years  from  the  date  of 
the  alleged  discriminatory  occurrence 
or,  if  the  discrimination  is  willful,  within 
three  years  of  the  alleged  discriminatory 
occurrence. 

A  variety  of  policy  reasons  support 
the  above  described  approach.  "The  use 
of  different  enforcement  schemes  for 
Title  vn  and  ADEA  cases  in  the  federal 
sector  would  lead  to  splitting  complaints 
that  allege  violations  of  both  statutes  or 
to  premature  departure  from  the 
administrative  process  in  order  to  timely 
file  a  lawsuit  on  the  ADEA  issue.  For 
example,  if  the  requirement  to  exhaust 
administrative  remedies  were  different 
for  Title  Vn  (i.e..  may  file  in  court  180 
days  after  formal  administrative 
complaint)  and  for  ADEA  cases  (i.e.. 
may  not  file  in  court  until  agency 
decision  issues),  then  employees  or 
apphcants  raising  both  issues  in  an 
administrative  complaint  would  be 
forced  to  forego  their  right  after  180  days 
to  file  the  Title  VII  issue  in  court  or  they 
would  be  forced  to  split  their  case  in 
order  to  exercise  their  right  to  file  the 
Tide  vn  issue  in  court.  Likewise,  the 
statute  of  limitations  is  different  under 
the  two  statutes.  In  most  cases,  private 
sector  employees  or  applicants  must  file 
ADEA  allegations  in  court  within  two 
years  after  the  alleged  discriminatory 
occurrence.  Federal  sector  employees  or 
applicants  under  Title  VII  may  wait 
until  30  days  after  the  final 
administrative  decision.  The  final 
administrative  decision  is  often  more 
than  2  years  after  the  alleged 
discriminatory  occurrence.  Therefore, 
federal  sector  employees  or  applicants 
raising  a  Title  VII  issue  and  an  ADEA 
issue  together  in  the  administrative 
complaint  process  may.  after  two  years 
in  the  administrative  process,  be  faced 
with  splitting  the  case  to  take  the  age 
issue  into  court  in  a  timely  fashion  or 
with  abandoning  their  right  to  an 
administrative  determination  on  the 
Title  VII  issue  in  order  to  file  both  issues 
in  court.  None  of  these  options  is 
reasonable  or  palatable.  Thus,  in  cases 
alleging  age  discrimination,  we  adopt 
the  entire  Title  VII  scheme — both  the 
exhaustion  of  remedies  concept  and  the 
limitations  period — when  the  employee 
or  applicant  elects  to  pursue  the 
administrative  complaints  process  and 
we  adopt  the  entire  private  sector 
ADEA  scheme  when  the  employee  or 
applicant  elects  to  bypass  the 
administrative  process  and  go  directly, 
to  court. 

Further  support  for  this  approach  is 
found  in  the  Civil  Service  Reform  Act 


and  its  legislative  history.  The  Reform 
Act  provides  a  30  day  limitations  period 
for  federal  employees  to  file  suit  when  a 
claim  of  age  discrimination  is  based  on 
an  action  that  is  appealable  to  the  MSPB 
(i.e..  a  "mixed  case"  involving  a  claim  of 
age  discrimination).  See  5  U.S.C. 
7703(b)(2).  This  appears  to  indicate  that 
Congress  intended  or  understood  that 
the  30  day  limitations  period  from  Title 
VII  applied  as  well  to  ADEA  lawsuits. 
See  S.  Rep.  No.  969. 95th  Cong.,  2d.  Sess. 
at  63;  reprinted  in  1978  U.S.  Code  Cong, 
and  Admin.  News  2723,  2785  ("Under 
the  anti-discrimination  laws  an 
employee  has  30  days  from  the  final 
agency  action  to  initiate  a  de  novo  court 
proceeding").  Failure  to  use  the  30  day 
limitations  period  for  all  civil  actions 
under  the  ADEA  would  result  in  some 
age  cases  having  a  30  day  limitations 
period  (i.e.,  mixed  case  complaints  that 
raise  age  discrimination)  and  others 
having  a  2  or  3  year  limitations  period 
(i.e..  non-mixed  case  age  complaints). 

For  all  of  these  reasons,  we  have 
chosen  to  adopt  the  Title  VII 
enforcement  scheme  for  ADEA  cases 
filed  in  the  administrative  complaints 
process  and  the  private  sector  ADEA 
enforcement  scheme  for  cases  that 
initiate  in  federal  court. 

One  comment  suggested  that  all  or 
part  of  the  statute  of  limitations  for 
willful  violations,  which  is  incorporated 
from  the  Fair  Labor  Standards  Act 
(FLSA)  into  private  sector  ADEA 
provisions,  has  been  held  by  the  courts 
to  be  inapplicable  to  the  Federal 
Government.  We  find  this  argument  to 
be  based  upon  a  misreading  of  certain 
court  decisions.  Specifically  the 
comment  apparently  relies  on  the 
Supreme  Court  decision  in  Lehman  v. 
Nakshian,  453  U.S.  158,  26  FEP  65  (1981). 
According  to  the  comment,  the 
Nakshian  decision  holds  that  none  of 
the  private  sector  ADEA/FLSA 
enforcement  scheme,  including  the 
statute  of  limitations,  is  incorporated 
into  the  federal  sector  ADEA  provisions. 
The  Nakshian  holding  is  not  that  broad. 

The  issue  in  Nakshian  was  whether 
the  ADEA  provided  a  right  to  jury  trial 
in  federal  sector  age  discrimination  law 
suits;  in  other  words,  whether  Congress 
had  waived  sovereign  immunity  on  this 
issue.  Like  the  waiver  of  immunity  itself, 
it  is  well  settled  that  "limitations  and 
conditions  upon  which  the  Government 
consents  to  be  sued  must  be  strictly 
observed  and  exceptions  thereto  are  not 
to  be  impUed."  Lehman  v.  Nakshian,  at 
pages  160-161.  Such  waivers  of 
immunity  must  be  "unequivocally 
expressed."  United  States  v.  Mitchell, 
445  U.S.  535,  538  (1980).  The  Nakshian 
court  held  that  in  the  federal  sector 
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ADEA  provisions.  Congress  did  not 
"affirmatively  and  unambiguously" 
waive  sovereign  immunity  and  grant  a 
right  to  a  jury  trial.  Thus,  the  waiver  of 
sovereign  immunity  was  limited  to  a 
right  to  sue  the  government  in  a  nonjury 
trial.  Along  the  way,  the  Nakshian  court 
stated  in  various  ways  that  Congress  did 
not  adopt  the  FLSA  enforcement  scheme 
into  the  federal  sector  ADEA  provisions. 
It  is  such  statements  that  have  led  some 
courts,  as  well  as  one  conmient  on  our 
proposed  rule,  to  conclude  that  the 
FLSA  enforcement  scheme,  including  the 
statute  of  limitations,  does  not  apply  to 
the  federal  sector  ADEA  provisions. 
This,  however,  misses  the  point  of  the 
Nakshian  ruling.  Since  the  issue  was 
waiver  of  sovereign  immunity,  the 
Nakshian  court's  holding  was  that  in  the 
federal  sector  ADEA  provisions 
Congress  did  not  "affirmatively  and 
unambiguously"  express  an  intent  to 
waive  sovereign  immunity  regarding 
jury  trials  by  adopting  the  FLSA 
enforcement  scheme.  The  "afRrmative 
and  unambiguous  waiver"  standard  in 
the  Nakshian  ruling  has  no  bearing  on 
the  question  of  how  certain  procedural 
gaps  in  the  federal  sector  ADEA 
enforcement  scheme  should  be  filled  in. 

Frequently  in  federal  civil  law. 
Congress  will  fail  to  include  procedural 
details  in  the  enforcement  scheme  (e.g., 
identity  of  the  proper  party  defendant, 
exhaustion  of  administrative  remedies, 
statute  of  limitations).  In  such 
circumstances,  the  Supreme  Court 
teaches  that  the  "task  is  to  'borrow'  the 
most  suitable  statute  or  other  rule  of 
timeliness  from  some  other  source."  Del 
Costello  V.  Intemat'I  Brotherhood  of 
Teamsters,  462  U.S.  151. 158  (198)  and 
Wilson  V.  Ckircia.  471  U.S.  261  (1984). 
Thus,  the  ruling  in  Nakshian  was  that 
Congress  had  not  "unequivocally 
expressed"  its  consent  to  waive 
sovereign  immunity  to  jury  trials  in 
federal  sector  ADEA  law  suits  and  such 
consent  cannot  be  "implied."  On  the 
other  hand,  when  faced  with  providing  a 
statute  of  limitations  where  Congress 
did  not  provide  one,  it  is  proper,  even 
necessary,  to  "borrow"  from  a  similar 
statute  or  "imply"  that  a  similar  statute 
provides  the  most  reasonable  guidance. 

Consistent  with  this  approach,  many 
courts,  noting  that  the  ADEA  does  not 
identify  the  proper  party  defendant  in 
federal  sector  law  suits,  have 
"borrowed"  the  relevant  provision  from 
Title  VII.  See  Ellis  v.  U.S.  Postal  Service, 
784  F.2d  835,  838  (7th  Cir.  1986):  Romain 
V.  Shear,  799  F.2d  1416. 1418  (9th  Cir. 
1986);  and  Healy  v.  U.S.  Postal  Service. 
677  F.  Supp.  1284  (E.D.N.Y.  1987). 
Likewise,  the  ADEA  does  not  contain  a 
statute  of  limitations  for  Federal  sector 


employee  or  applicant  cases  that  are 
initiated  in  the  administrative  process. 
Thus,  numerous  courts  have  "borrowed" 
the  relevant  provision  from  Title  VII. 
See  Caraway  v.  Postmaster  General  of 
U.S.,  supra,  and  Healy  v.  U.S.  Postal 
Service,  supra. 

In  deciding  that  a  statute  of 
limitations  period  of  one  federal  law 
should  be  applied  to  another  federal 
law,  which  is  silent  on  the  time  for 
bringing  an  action,  the  courts  refer  to  a 
law  that  is  most  analogous  in  terms  of 
"Federal  policy  and  practicalities."  See 
Del  Costello  v.  Intemat'I  Brotherhood  of 
Teamsters,  supra,  at  171-172.  With  this 
in  mind,  we  chose  to  adopt  the  Title  VII 
enforcement  scheme  and  statute  of 
limitations  for  ADEA  cases  filed  in  the 
administrative  process  and  we  chose  to 
adopt  the  private  sector  ADEA 
enforcement  scheme  and  statute  of 
limitations  for  ADEA  cases  filed  first  in 
federal  district  court.  The  former  choice 
conforms  with  the  decisions  in  Caraway 
and  Healy.  With  regard  to  the  latter 
choice,  we  have  found  no  decisions 
addressing  the  question  of  what  statute 
of  limitations  to  use  when  a  federal 
sector  ADEA  complainant  goes  first  to 
federal  district  court.  However,  using 
the  standards  enunciated  by  the  Del 
Costello  court  the  answer  seems 
obvious.  The  private  sector  ADEA 
statute  and  the  federal  sector  statute  are 
both  intended  to  prohibit  age 
discrimination  and  both  allow  the  filing 
of  a  civil  action  after  notice  is  given  to 
the  EEOC.  Although,  as  the  Supreme 
Court  noted  in  Nakshian,  the 
substantive  protection  of  the  federal 
sector  ADEA  statute  is  "patterned  after" 
the  substantive  protection  of  Title  VII, 
the  latter  statute  requires  that 
considerable  administrative  processing 
be  completed  before  suit  can  be  filed  in 
federal  district  court.  There  is  no 
provision  in  Title  VII  for  bypassing  the 
administrative  process.  Therefore,  when 
the  employee  or  applicant  with  a  federal 
sector  ADEA  claim  elects  to  bypass  the 
administrative  process,  the  statute  of 
limitations  that  is  most  analogous  in 
terms  of  federal  policy  and  practicalities 
is  the  private  sector  ADEA  statute, 
which  incorporates  by  reference  the 
statute  of  limitations  from  the  Fair  Labor 
Standards  Act. 

In  the  alternative,  we  could  have 
reached  the  exact  same  result  by 
borrowing  from  the  Civil  Service  Reform 
Act  statute  of  limitations  (5  U.S.C. 
7703(b)(2)),  which  is  discussed  above.  It 
can  be  argued  that  it  is  the  most 
analogous  limitations  period  since  it 
applies  not  only  to  civil  rights  actions  by 
federal  employees,  but  more  specifically 
to  those  alleging  age  discrimination.  It 


also  can  be  argued  that  it  is  at  least  as 
analogous  as  the  Title  VII  limitations 
period  to  which  it  is  identical.  Thus,  the 
Reform  Act  supports  the  use  of  a  30  day 
limitations  period  for  ADEA  lawsuits 
either  because,  as  discussed  above,  its 
legislative  history  indicates  that 
Congress  intended  the  Title  VII 
limitations  period  be  applied  to  ADEA 
actions  or  because  the  Reform  Act 
limitations  period  is  the  most  analogous 
statute  of  limitations  or  because  the 
limitations  periods  common  to  both  Title 
VII  and  the  Reform  Act  should  be 
borrowed  as  the  most  analogous 
statutes  of  limitation. 

Since  the  GAO  Personnel  Act  as 
amended,  makes  EEO  decisions  of  the 
Board  appealable  to  the  Court  of 
Appeals  for  the  Federal  Circuit  and 
since,  in  another  federal  personnel 
context  the  courts  have  held  that  the 
court  of  appeals  will  not  hear  a  case  that 
is  also  before  a  federal  district  court  on 
substantially  the  same  issues  (i.e.. 
judicial  review  of  mixed  cases),  we  note 
in  the  final  rule  at  9  28.100(e)  that  a 
Board  decision  on  an  EEO  case  could  be 
appealed  to  the  Court  of  Appeals  for  the 
Federal  Circuit  in  lieu  of  filing  in  a 
federal  district  court 

In  the  past  both  in  the  executive 
branch  and  at  GAO,  an  employee  or 
applicant  for  employment  could  file  an 
EEO  complaint  and  180  days  later  file  in 
federal  district  court  Then  both  the 
administrative  and  judicial  proceedings 
would  move  forward  simultaneously. 
However,  in  1987,  the  EEOC  changed  the 
rule  for  the  executive  branch.  Under  the 
new  rule,  filing  the  lawsuit  terminates 
the  processing  of  the  administrative 
complaint.  At  §  28.101,  we  adopt  this 
same  rule  for  EEO  cases  filed  with  the 
Board. 

The  former  rule  provided  a  process  by 
which  the  Board  may  grant  a  request 
from  the  General  Counsel  to  stay  a  GAO 
personnel  action.  However,  the  former 
rule  provided  no  guidance  as  to  whether 
a  stay  that  the  Board  granted  could  be 
vacated  during  the  subsequent  litigation. 
When  that  issue  arose  in  a  case,  the 
Board  established  the  rule  that  a 
member,  subject  to  interlocutory  review 
by  the  Board,  may  vacate  the  stay  of  a 
personnel  action  when  the  evidence 
taken  at  hearing  warrants  such  action. 
However,  with  |  28.133  of  the  proposed 
rule,  the  Board  changed  that  rule.  There 
being  no  comments  in  opposition  to  the 
provision,  the  final  rule  provides  that 
only  the  Board,  rather  than  a  member, 
may  vacate  a  Board  imposed  stay  of  a 
GAO  personnel  action. 

A  comment  was  received  on  the  stay 
process  in  general.  In  brief,  the  General 
Counsel  is  authorized  to  ask  the  Board 
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to  stay  a  personnel  action  when  there 
are  reasonable  grounds  to  believe  that 
the  personnel  action  will  result  in  a 
prohibited  personnel  practice.  The 
comment  received  on  the  stay  process 
suggested  that  the  General  Counsel  also 
be  required  to  show  harm  to  the  affected 
employee  and  to  show  a  likehhood  of 
prevailing  in  the  subsequent  litigation. 
Furthermore,  when  the  case  involved 
EEO  allegations,  it  was  suggested  that 
the  General  Counsel  defer  any  possible 
stay  action  until  GAO  completes  its 
investigation.  After  careful 
consideration,  the  Board  rejected  all  of 
these  suggestions.  The  criteria  and 
processes  for  stay  proceedings  before 
this  Board  are  based  upon  and  derived 
from  the  stay  authority  created  by 
Congress  for  the  Special  Counsel  and 
the  MSPB.  However,  the  changes 
suggested  in  the  comment  would  restrict 
the  General  Counsel's  authority  as 
compared  to  that  of  the  Special  Counsel 
and  would  prevent  the  General  Counsel 
from  requesting  a  stay  in  circumstances 
in  which  the  Special  Counsel  in  the 
executive  branch  could  successfully 
seek  a  stay.  This  Board  is  unwilling  to 
modify  the  stay  process  in  ways  that 
would  significantly  reduce  the  authority 
of  the  General  Counsel  as  a  public 
prosecutor  or  that  would  indirectly 
diminish  the  rights  of  GAO  employees. 

Finally,  S  28.155  is  a  savings 
provision.  It  provides  that  any  case  in 
which  the  charge  was  filed  before  this 
rule  became  final  will  be  processed 
under  the  former  rule. 

List  of  Subjects  in  4  CFR  Farts  27  and  28 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble.  Title  4  of  the  Code  of  Federal 
Regulations,  Parts  27  and  28,  are 
amended  as  follows. 

1.  Part  27  is  revised  to  read  as  follows: 

PART  27— GENERAL  ACCOUNTING 
OFFICE  PERSONNEL  APPEALS 
BOARD-ORGANIZATION 

27.1  The  Board. 

27.2  The  Chairperson. 

27.3  The  General  Counsel. 

Authority:  31  U.S.C.  753. 

927.1    TIM  Board. 

The  General  Accounting  Office 
Personnel  Appeals  Board,  hereinafter 
the  Board,  is  composed  of  five  members 
appointed  by  the  Comptroller  General, 
in  accordance  with  the  provisions  of  31 
U.S.C.  751.  The  Board  may  designate  a 
panel  of  its  menxbers  or  an  individual 
Board  member  to  take  any  action  within 
the  scope  of  the  Board's  authority. 


subject  to  later  reconsideration  by  the 
Board. 

S  27.2   The  CItairperaon,  Vic*  Ctwifpfaon. 

The  members  of  the  Board  shall  select 
from  among  its  membership  a 
Chairperson,  hereinafter  the  Chair,  who 
shall  serve  as  the  chief  executive  and 
administrative  officer  of  the  Board.  The 
members  of  the  Board  may  select  from 
among  its  membership  a  Vice 
Chairperson,  hereinafter  the  Vice  Chair, 
who  shall  serve  in  the  absence  of  the 
Chair  and  in  other  matters  delegated  by 
the  Chair. 

S  27.3    Tha  GwMral  CounsaL 

The  Chairman  shall  select  an 
individual  and  the  Comptroller  General 
shall  appoint  the  individual  selected  by 
the  Chair  to  serve  as  the  General 
Counsel  of  the  Board.  The  General 
Counsel,  at  the  request  of  the  Board, 
shall  investigate  matters  under  the 
jurisdiction  of  the  Board,  and  otherwise 
assist  the  Board  in  carrying  out  its 
functions,  unless  to  do  so  would  create  a 
conflict  of  interest  for  the  General 
Counsel. 

2.  The  table  of  contents  for  Part  28  is 
revised  and  the  authority  citation 
continues  to  read  as  follows: 

PART  28— GENERAL  ACCOUNTING 
OFFICE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES 

Subpart  A— Purpose.  General  DeflnKkMis, 
and  Jurisdiction 

Sec 

28.1  Purpose  and  scope. 

28.2  jurisdiction. 

28.3  General  definitions. 
2a4  Time  limits. 

Sut>partB — Procedure* 

28.8  Informal  procedural  advice. 

28.9  Procedures — general. 

28.10  Notice  of  appeal  rights. 

28.11  Filing  a  charge  with  the  General 
Counsel. 

28.12  General  Counsel  procedures. 

Hearing  Proceduies  for  Cases  Before  the 
Board — General 

28.15  Scope  and  policy. 

28.16  Revocation,  amendment  or  waiver  of 
rules. 

28.17  Internal  appeals  of  Board  employees. 

28.18  Filing  a  petition  for  review  and 
request  for  hearing  with  the  Board. 

28.19  Content  of  agency  response. 

28.20  Nmnl)er  of  pleadings,  service,  and 
response. 

28.21  Prehearing  procedures  and  motions 
practice. 

28.22  Administrative  Judges. 

28.23  Disqualiflcation  of  Administrative 
Judges. 

28.24  Sanctions. 

Parties,  PractitioDers,  and  Witnesses 

28.25  Representation. 


28.28  Witness  fees. 

28.27  Intervenors. 

28.28  Substitution. 

28.29  Consolidation  or  joinder. 

Discovery 

28.40  Statement  of  purpose. 

28.41  Elxplanation,  scope,  and  methods. 


28.42    Voluntary  discovery  and  protective 
orders. 

28.43  Compelling  discovery. 

28.44  Taking  of  depositions. 

28.45  Admissions  of  fact  and  genuineness  of 
documents. 

Subpoenas 

28.46 

Motion  for  subpoena. 

28.47 

Motion  to  quash. 

28.48 

Service. 

28.49 

Return  of  service. 

28.50 

Enforcement. 

Heatings 

28.55  Scheduling  the  hearing. 

28.56  Hearing  procedures,  conduct  and 
copies  of  exhibits. 

28.57  Public  hearings. 

28.58  Transcript. 

28.59  Official  record. 

28.60  Briefs. 

28.61  Burden  and  degree  of  proof. 

28.62  Closing  the  record. 

Evidence 

28.65  Service  of  documents. 

28.66  Admissibility. 

28.67  Production  of  statements. 

28.68  Stipulations. 
28.09  Judicial  notice. 

Interiocutory  Appeals 

28.80  Explanation. 

28.81  Criteria  for  certification. 

28.82  Procedure. 

Board  Dedsioos,  Attorney's  Fees,  and 
Judicial  Review 

28.86  Board  procedures — recommended 
decisions. 

28.87  Board  procedures — initial  decisions. 

28.88  Board  procedures — enforcement. 

28.89  Attorney's  fees  and  costs. 

28.90  Board  procedures — judicial  review. 

Sut>part  C—Oversigtit  Procedures 

28.91  General. 

28.92  Oversight  of  GAO  EEO  program. 

Subpart  D— Special  Procedures-Equal 
Employment  Opportunity  (EEO)  Cases 

28.95  Purpose  and  scope. 

28.96  Applicability  of  general  procedures. 

28.97  Class  actions  in  EEO  cases. 

28.98  Individual  charges  in  EEO  cases. 

28.99  Petitions  for  review  to  the  Board  in 
EEO  cases. 

28.100  Civil  action — discrimination 
complaints. 

28.101  Effect  on  administrative  processing. 

Sut>part  E — Special  Procedures — 
Representation  Proceedings 

28.110  Purpose. 

28.111  Scope. 

28.112  Who  may  Tile  petitions. 

28.113  Contents  of  representation  petition!:. 
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28.114  Pre-inveatigatlon  proca«d1npi 

28.115  Processing  petitions. 

28.116  Conduct  of  election*. 

9UD|Mn  r^-9p«CMi  rrocsouras— unrar 


not  controlled,  by  the  applicable 
provisions  of  the  Federal  Rules  of  Civil 
Procedure. 


2ai20    Authority  of  tlie  Board. 

28.121  Unfair  labor  practice*— Board 
procedures. 

28.122  Negotiability  issues — compelling 
need. 

28.123  Standards  of  Conduct  for  Labor 
Ofganixations. 

28.124  Review  of  arbitration  awards. 

Subpert  Q—Correctlve  Action,  DIeclpMnery 
and  Stay  Proceedkige 

26130  General  authority. 

26131  Corrective  action  proceedings. 
2ai32  Disciplinary  proceedings. 
28.133  Stay  proceedings. 

Sutipart  H-^  Appeals  l>y  MemiMra  of  the 
Senior  Executive  Service 

28.140  Personnel  actions  involving  SES 
members. 

28.141  Performance-based  actions. 

Sut>part  I— Ex  Parte  Communlcallons 

28.145  Policy. 

28.146  Explanation  and  deHnitions. 

28.147  Prohibited  communications. 

28.148  Reportmg  of  communications. 
2ai49  Sanctions. 

Sut>part  J— Savinga  PrevWone 

28.155    Savings  provisions. 
Autlionty:  31  U.S.C.  753 

9§  28.31  and  28.33    (Radealgnatadaa 
§§  28.91  and  28.92  respectively] 

3.  Subpart  C,  consisting  o{  S  9  28.31 
and  28.33  are  redesignated  as  Subpart  C, 
S  9  28.91  and  28.92  respectively. 

$28.92    (Amended] 

4.  Newly  redesignated  §  28.92  is 
amended  as  follows: 

a.  In  paragraph  (a)(1)  remove 
"S  28.41"  and  add  "{  28.95". 

b.  In  paragraph  (b),  remove 

"5  28.33(a)"  and  add  "5  28.92(a)". 

5.  Section  28.92  is  amended  by  removing 
paragraphs  (c)  and  (d). 

K  28.41. 21.43, 2t.4S,  2M7, 2t.4«.  and  2SJ1 
[Redealgnatad  as  99  28.98  through  28.100 
rnpecDveiyj 

6.  Subpart  D,  consisting  of  SS  28.41. 
28.43,  28.45,  28.47,  28.49,  and  2a51  is 
redesignated  as  9  S  28.95  through  28.100 
respectively. 

7.  Newly  redesignated  S  28.97  is 
amended  by  adding  paragraph  (e)  to 
read  as  follows: 


9  28.97    ClaaaactloneinEEO 


(e)  Standards.  For  the  purpose  of 
determining  whether  it  is  appropriate  to 
treat  an  appeal  as  a  class  action,  the 
administrative  )udge  will  be  guided,  but 


i2«Jt   (Amendadl 

8.  Newly  redesignated  i  28.96  is 
amended  as  follows: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  "80"  and  adding  "120". 

b.  Paragraph  (d)  is  removed. 

c.  Paragraph  (e)  is  redesignated  as  (d): 
and  is  amended  by  removing  "|  28.17" 
and  adding  "i  26.12". 

1 2S.99   [Amended] 

9.  Newly  redesignated  {  28.99(a]  is 
amended  by  removing  "S  28.25"  and 
adding  "9  28.90". 

10.  Newly  redesignated  {  28.100  is 
revised  to  read  as  follows: 

(21.100   avM action; dtecflmlnatloo 
compi  tints, 

(a)  Race,  color,  religion,  sex,  or 
national  origin.  An  employee  or 
applicant  alleging  violations  of  42  U.S.C 
2000e-ie  (Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended)  may  file  suit  in 
Federal  District  Court — 

(1)  After  180  days  from  filing  a 
complaint  with  GAO  if  there  is  no  final 
decision  on  that  complaint  or  within  30 
days  of  receipt  of  notice  of  final  action 
taken  by  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  witliin  30  days 
of  receipt  of  notice  of  final  action  by  the 
Board. 

(b)  Handicapping  condition.  An 
employee  or  applicant  alleging 
discrimination  based  upon  a 
handicapping  condition  (29  U.S.C.  791, 
794a,  Rehabilitation  Act)  may  file  suit  in 
Federal  District  Court — 

(1)  After  180  days  from  filing  a 
complaint  with  GAO  if  there  is  no  final 
decision  on  that  complaint  or  within  30 
days  of  receipt  of  notice  of  final  action 
taken  by  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  within  30  days 
of  receipt  of  notice  of  final  action  by  the 
Board. 

(c)  Age.  An  employee  or  applicant 
alleging  discrimination  based  upon  age 
(29  U.S.C.  631,  633a.  Age  Discrimination 
in  Employment  Act)  may  forego 
administrative  action  altogether  and  file 
a  civil  action  in  U.S.  District  Court  after 
giving  GAO  30  days  Notice  of  Intent  to 
File  such  action.  The  Notice  shall  be 
filed  within  180  days  after  the  alleged 
unlawful  practice  occurred.  When  such 
notice  is  provided  and  no  administrative 
complaint  is  filed,  a  civil  action  may  be 


filed  in  the  appropriate  U.S.  District 
Court  within  two  years  or,  if  die 
violation  is  willful,  three  years  of  the 
date  of  the  alleged  ADEA  violation.  An 
employee  or  applicant  for  emplosmient. 
who  has  filed  an  administrative 
complaint  alleging  age  discrimination, 
may  file  snit  in  Federal  District  Court — 

(1)  After  180  days  from  filing  a 
complaint  with  GAO  if  there  is  no  final 
decision  on  that  complaint  or  within  30 
days  of  receipt  of  notice  of  final  action 
taken  by  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  within  30  days 
of  receipt  of  notice  of  final  action  by  Uie 
Board. 

(d)  Sex-based  salary  inequity.  An 
employee  or  applicant  alleging 
discrimination  based  upon  salary 
inequity  due  to  sex  (29  U.S.C.  206d. 
Equal  Pay  Act  provisions  of  the  Fair 
Labor  Standards  Act)  may  forego 
administrative  action  altogether  and  file 
suit  in  U.S.  District  Court. 

(e)  In  lieu  of  filing  a  civil  action  in  U.S. 
District  Court  a  final  decision  of  the 
Board  involving  prohibited 
discrimination  (31  U.S.C.  732(r)(l))  may 
be  appealed  in  accordance  with  31 
U.S.C.  755,  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  within  30 
days  after  the  date  the  petitioner 
receives  notice  from  the  Board  of  the 
final  decision. 

11.  Subpart  D  is  amended  by  adding  a 
new  9  2ai01  to  read  as  follows: 

92S.101    Effect  on  administrative 
processing. 

Any  proceeding  before  the  Board  shall 
be  terminated  when  an  employee  or 
apphcant  who  is  alleging  violations  of  42 
U.S.C.  2000e-16  (Title  VII  of  Civil  Rights 
Act  of  1964,  as  amended)  (RehabiUtation 
Act,  29  U.S.C.  791,  794c)  or  who  is 
alleging  violations  based  upon  a 
handicapping  condition  or  who  is 
alleging  age  discrimination  (29  U.S.C. 
631,  6338),  files  suit  in  Federal  District 
Court  pursuant  to  9  28.100  (a),  (b)  or  (c). 

99  2S.61, 28.63, 28.65, 28.67, 28.69, 28.71, 
and  28.73    (Redealgnatad  at  99  28.1 10 
through  28.1 16  respectively] 

12.  In  Subpart  E,  99  28.61,  28.63,  28.65, 
28.67,  28.69,  28.71,  and  28.73  are 
redesignated  as  99  2ail0  through  28.116 
respectively. 

99  2SJ1, 2SJ3, 2tJ8, 26J7,  and  28M 
[Radaaignated  as  99  2S-120  through  28.124 
respectively] 

13.  In  Subpart  F,  99  28^1.  2a83, 28.85, 
28.87,  and  28.89  are  redesignated  as 

99  28.120  through  28.124  respectively. 
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99  2S.101. 28.103. 28.108.  and  28.107 
(Redesignated  aa  99  28.130  through  28.133 
mpecoveiyj 

14.  In  Subpart  G,  99  28.101,  28.103, 
28.105,  and  28.107  are  redesignated  as 
99  28.130  through  28.133  respectively. 

15.  Newly  redesignated  9  2ai33  is 
revised  to  read  as  follows: 

928.133    Stay  proceedings. 

(a)  If  the  General  Counsel  determines 
afier  an  investigation  under  these  rules 
that  there  are  reasonable  grounds  to 
believe  that  a  personnel  action  was 
taken,  or  is  to  be  taken,  as  a  result  of  a 
prohibited  personnel  practice,  the 
General  Coimsel  may  request  any 
member  of  the  Board  to  order  a 
temporary  stay  of  the  personnel  action 
for  a  period  of  not  more  than  60  days. 

(b)  Content  of  request.  Each  request 
must  be  signed  by  the  General  Counsel 
or  his/her  representative  and  must  set 
forth: 

(1)  The  names  of  the  parties. 

(2)  The  agency  and  officials  involved. 

(3)  The  nature  of  the  action  to  be 
stayed. 

(4)  A  concise  statement  of  facts 
justifying  the  charge  that  the  personnel 
action  was  or  is  to  be  the  result  of  a 
prohibited  personnel  practice. 

(5)  The  laws  or  regulations  that  were 
or  will  be  violated  if  the  stay  is  not 
issued. 

(c)  A  Board  member  shall  order  a 
temporary  stay  under  paragraph  (a)  of 
this  section,  unless  the  member 
determines  that  such  a  stay  would  not 
be  appropriate.  Unless  denied,  any 
temportuy  stay  requested  shall  be 
granted  within  3  working  days  after  the 
date  of  request. 

(d)  The  Board  may  grant  a  further 
temporary  stay  or  a  permanent  stay  if 
the  Board  concurs  in  the  determination 
of  the  General  Counsel  and  after  an 
opportunity  for  oral  or  written  comment 
by  the  General  Counsel  and  GAO.  A 
permanent  stay  by  the  Board  is  final  and 
appealable  in  accordance  with  9  28.90. 

(e)  Additional  information  and 
vacating  a  stay.  At  any  time,  the  Board, 
or  a  member  of  the  Board,  where 
appropriate,  may  require  the  General 
Counsel  and/or  the  agency  to  appear 
and  present  further  information  or 
explanation  on  a  request  for  a  stay,  to 
file  supplemental  briefs  or  memoranda, 
or  to  supply  factual  information  needed 
by  the  Board  in  making  a  determination 
regarding  a  stay.  A  stay  may  be  vacated 
only  by  a  decision  of  the  full  Board. 

§§28.111  and  28.113    [Redesignatod  as 
§§  28.140  and  28.141  respectively] 

16.  In  Subpart  H,  §9  28.111  and  28.113 
are  redesignated  as  99  28.140  and  28.141 
respectively. 


99  28.117. 28.119. 28.121. 28.123,  and  28.125 
[Redesignated  aa  99  28.145  through  28.149 
respectively] 

17.  In  Subpart  199  2ail7, 28.U9. 
28.121,  28.123,  and  28.125  are 
redesignated  as  99  2&145  through  28.149 
respectively. 

18.  Subparts  A  and  B  of  Part  28  are 
revised  as  follows: 

Subpart  A— Purpose,  Gefwral 
Definitions,  and  Jurisdiction 

928.1    Purpose  and  scope. 

(a)  The  purpose  of  these  rules  is  to 
establish  the  procedures  to  be  followed: 

(1)  By  the  GAO,  in  its  dealings  with 
the  Board; 

(2)  By  employees  of  the  GAO  or 
applicants  for  employment  by  the  GAO. 
or  by  groups  or  organizations  claiming 
to  be  affected  adversely  by  the 
operations  of  the  GAO  personnel 
system; 

(3)  By  employees  or  organizations 
petitioning  for  protection  of  rights  or 
extension  of  benefits  granted  to  them 
imder  Subchapters  III  and  IV  of  Chapter 
7ofTitle31,  U.S.C.;and 

(4)  By  the  Board,  in  carrying  out  its 
responsibilities  imder  Subchapters  III 
and  rv  of  Chapter  7  of  Tide  31.  U.S.C 

(b)  The  scope  of  the  Board's 
operations  encompasses  the 
investigation  and,  where  necessary, 
adjudication  of  cases  arising  imder  31 
U.S.C.  753.  In  addition,  the  Board  has 
authority  for  oversight  of  the  equal 
employment  opportunity  program  at 
GAO.  This  includes  the  review  of 
policies  and  evaluation  of  operations  as 
they  relate  to  EEO  objectives  and, 
where  necessary,  the  ordering  of 
corrective  action  for  violation  of  or 
inconsistencies  with  equal  employment 
opportimity  laws. 

(c)  The  intent  of  Subchapters  III  and 
IV  of  Chapter  7  of  Tide  31,  U.S.C.  is  to 
provide  GAO  independence  in 
administering  its  labor  and  employee 
relations  function,  while  ensuring  that 
"GAO  employees  are  entiUed  to  the 
same  rights  and  protection  as  employees 
in  the  executive  branch"  H.R.  Rep.  No. 
96-494,  p.  15  (1980). 

(d)  In  considering  any  procedural 
matter  not  specifically  addressed  in 
these  rules,  the  Board  will  be  guided,  but 
not  bound,  by  the  Federal  Rules  of  Civil 
Procedure. 

§28.2    JufiscNctlon. 

(a)  The  Board  has  jurisdiction  to  hear 
and  decide  the  following  actions  brought 
by  the  General  Counsel: 

(1)  Proceedings  in  which  the  General  '« 
Counsel  seeks  to  stay  a  personnel  action"^ 
based  upon  an  alleged  prohibited 


personnel  practice  that  has  occurred  or 
is  about  to  occur. 

(2)  Proceedings  in  which  the  General 
Counsel  seeks  corrective  action  for  an 
alleged  prohibited  personnel  practice; 
and 

(3)  Proceedings  in  which  the  General 
Counsel  seeks  discipline  for  a  GAO 
employee  who  has  allegedly  conmiitted 
a  prohibited  personnel  practice  or  who 
has  allegedly  engaged  in  prohibited 
political  activity. 

(b)  The  Board  has  jurisdiction  to  hear 
any  action  brought  by  any  person  or 
group  of  persons  in  the  following  subject 
areas: 

(1)  An  officer  or  employee  appeal 
involving  a  removal,  suspension  for 
more  than  14  days,  reduction  in  grade  or 
pay,  or  furlough  of  not  more  than  30 
days; 

(2)  A  prohibited  personnel  practice 
under  31  U.S.C.  732(b)(2): 

(3)  A  decision  of  an  appropriate  unit 
of  employees  for  collective  bargaining; 

(4)  An  election  or  certification  of  a 
collective  bargaining  representative; 

(5)  A  matter  appealable  to  the  Board 
under  the  labor-management  relations 
program  under  31  U.S.C.  732(e), 
including  an  unfair  labor  practice  imder 
31  U.S.C.  732(e)(1); 

(6)  An  action  involving  discrimination 
prohibited  under  31  U.S.C.  732(0(1);  and 

(7)  An  issue  about  GAO  personnel 
which  the  Comptroller  General  by 
regulation  decides  the  Board  shaU 
resolve. 

(c)  Limitations  on  appellate 
jurisdiction,  collective  bargaining 
agreements  and  election  of  procedures. 

(1)  Where  an  employee  is  covered  by 
a  collective  bargaining  agreement  which 
provides  for  an  exclusive  negotiated 
grievance  procedure  for  actions 
involving  discrimination  under  5  U.S.C 
7702,  reduction-in-grade  or  adverse 
actions  under  either  5  U.S.C.  4303  or 
7512,  the  employee  may  raise  the  matter 
imder  either  the  negotiated  grievance 
procedure  or  under  the  Board's 
appellate  procedures  but  not  both. 
However,  selection  of  the  negotiated 
grievance  procedure  in  no  manner 
prejudices  the  right  of  an  employee  to 
request  the  Board  to  review  the  final 
decision  from  the  negotiated  grievance 
procedure  in  which  prohibited 
discrimination  was  at  issue.  Other 
matters  which  are  covered  by  a 
negotiated  grievance  procedure  under  5 
U.S.C.  7121  may  not  be  appealed  to  the 
Board. 

(2)  Election  of  procedure.  W^ere  a 
covered  employee  has  initially  elected 
to  use  an  exclusive  negotiated  grievance 
procedure,  he/she  may  not  appeal  the 
matter  to  the  Board.  This  election. 
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however,  does  not  prohibit  an  employee 
from  requesting  Board  review  of  a 
decision  involving  discrimination,  as 
described  in  paragraph  (c)(1)  of  this 
section. 

{  29w9    QMMcal  defkiWonB. 

In  this  part — 

"Administrative  fudge"  means  any 
individual  designated  by  the  Board  to 
preside  over  a  hearing  conducted  on 
matters  within  its  jurisdiction.  An 
administrative  judge  may  be  a  member 
of  the  Board,  an  employee  of  the  Board, 
or  any  individual  qualified  by 
experience  or  training  to  conduct  a 
hearing  and  is  appointed  to  do  so  by  the 
Board.  When  a  panel  of  Members  or  the 
full  Board  is  hearing  a  case,  the  Chair 
shall  designate  one  of  the  members  to 
exercise  the  responsibilities  of  the 
administrative  judge  in  the  proceedings. 

"Board"  means  uie  General 
Accounting  Office  Personnel  Appeals 
Board  as  established  by  31  U.S.C.  751. 

"Charge"  means  any  request  filed 
with  the  PAB  General  Counsel  on  any 
matters  within  the  jurisdiction  of  the 
Board,  under  the  provisions  of 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code. 

"Charging  Party"  means  any  person 
filing  a  charge  with  the  General  Counsel 
for  investigation. 

"Comptroller  General"  means  the 
Comptroller  General  of  the  United 
States. 
"Days"  means  calendar  days. 
"Exceptions  to  the  Recommended 
Decision"  means  a  request  filed  by  a 
party  with  the  Board  that  objects  to  the 
findings  and/or  conclusions  of  a 
recommended  decision. 

"Executive  Assistant"  means  the 
Executive  Assistant  of  the  Board. 

"GAO"  means  the  General 
Accounting  Office. 

"General  Counsel"  means  the  General 
Counsel  of  the  Board,  as  provided  for 
under  31  U.S.C.  752. 

"Initial  Decision"  means  the 
adjudicatory  statement  of  a  case  that  is 
issued  by  an  administrative  judge  who 
is  a  member  of  the  Board. 

"Person"  means  an  employee  or 
applicant  for  employment,  a  labor 
organization  or  the  GAO. 

"Petition  for  Review"  means  any 
request  filed  with  the  Board  for  action  to 
be  taken  on  matters  within  the 
Jurisdiction  of  the  Board,  under  the 
provisions  of  Subchapter  IV  of  Chapter  7 
of  Title  31,  United  States  Code. 

"Petitioner"  means  any  person  filing  a 
petition  for  review  for  Board 
consideration. 

"Pleading"  means  a  document  that 
initiates  a  cause  of  action  before  the 
Board,  responds  to  a  cause  of  action. 


amends  a  cause  of  action,  responds  to 
an  amended  cause  of  action,  requests 
reconsideration  of  a  decision,  responds 
to  a  request  for  reconsideration, 
requests  reconsideration  of  a 
recommended  decision  or  responds  to 
such  a  request. 

"Recommended  Decision"  means  the 
adjudicatory  statement  of  a  case  that  is 
issued  by  an  administrative  judge,  who 
is  not  a  member  of  the  Board. 

"Request  for  Reconsideration"  means 
a  request  filed  with  the  Board  for  review 
of  an  initial  decision. 

"Solicitor"  means  the  attorney 
appointed  by  the  Board  to  provide 
advice  and  assistance  to  the  Board  in 
carrying  out  its  adjudicatory  functions 
and  to  otherwise  provide  assistance  as 
directed  by  the  Board. 

S2S.4    TkMlmits. 

(a)  To  compute  the  number  of  days  for 
filing  under  these  rules,  the  first  day 
shall  be  the  day  after  the  event  from 
which  the  time  period  begins  to  run  and 
the  last  day  for  filing  shall  be  included 
in  the  computation.  When  the  last  day 
falls  on  a  Saturday,  Sunday  or  federal 
government  holiday,  then  the  filing 
deadline  will  be  the  next  regular  federal 
government  workday. 

(b)  The  Board  may  waive  the  time 
limits  in  these  rules  for  good  cause 
shown. 

Subpart  B— Procedurea 

S2aJ    Infonnai procedural advte*. 

(a)  Persons  may  seek  informal  advice 
on  all  aspects  of  the  Board's  procedures 
by  contacting  the  Board's  Solicitor  or 
General  Counsel. 

(b)  Informal  procedural  advice  will  be 
supplied  within  the  limits  of  available 
time  and  staff. 

928.9  ProoMtur**— gancraL 

(a)  The  procedures  described  in  this 
subpart  are  generally  applicable  to  the 
processing  of  all  matters  presented  for 
consideration  by  the  Board.  Where 
special  procedures  are  to  be  followed, 
they  will  be  prescribed  in  those 
subsequent  subparts  to  which  they  are 
particularly  applicable. 

(b)  All  pleadings,  motions,  and 
attachments  thereto  shall  not  exceed  60 
pages.  The  Board  may  waive  this 
limitation  for  good  cause  shown. 
Pleadings,  motions,  and  attachments 
thereto  filed  with  the  Board  shall  be  on 
standard  letter-size  paper  [6^/t  x  11). 

928.10  Notic*  Of  appMl  rlgMs. 

(a)  The  GAO  shall  be  responsible  for 
ensuring  that  employees  are  routinely 
advised  of  their  appeal  rights  to  the 
Board  and  that  employees,  who  are  the 
object  of  an  adverae  or  performance- 


based  action,  are.  at  the  time  of  the 
action,  adequately  advised  of  their 
appeal  rights  to  the  Board.  The  notice  in 
adverse  and  performance-based  actions 
must  be  accompanied  by  proof  of 
service. 

(b)  Notice  in  adverse  and 
performance-based  actions  shall 
include: 

(1)  Time  limits  for  appealing  to  the 
Board  and  the  address  of  the  Board; 

(2)  A  copy  of  the  Board's  regulations; 
and 

(3)  Notice  of  the  right  to 
representation  and  right  to  a  hearing. 

928.11    FWng  a  charge  with  tlM  General 
CouneeL 

(a)  Who  may  file. 

(1)  Any  GAO  employee  or  applicant 
for  employment  claiming  to  be  affected 
adversely  by  GAO  action  or  inaction 
which  is  within  the  Board's  jurisdiction 
under  Subchapter  IV  of  Chapter  7  of 
Title  31,  United  States  Code. 

(2)  Non-EEO  class  actions.  One  or 
more  employees  or  applicants  for 
employment  may  file  a  charge  as 
representative  of  a  class  of  employees 
or  applicants  for  employment  in  any 
matter  within  the  Board's  jurisdiction. 
See  S  28.97  for  EEO  class  actions. 

(b)  When  to  file. 

(1)  Charges  relating  to  adverse  and 
performance-based  actions  must  be  filed 
within  20  days  after  the  effective  date  of 
the  action. 

(2)  Charges  relating  to  other  personnel 
actions  must  be  filed  within  20  days 
after  the  effective  date  of  the  action  or 
20  days  after  the  charging  party  knew  or 
should  have  known  of  the  action. 

(3)  Charges  relating  to  adverse  and 
performance-based  actions  (paragraph 
(b)(1)  of  this  section)  and  other 
personnel  actions  (paragraph  (b)(2)  of 
this  section)  that  also  raise  an  allegation 
of  prohibited  discrimination  must  be 
filed  in  accordance  with  paragraph 
(b)(4)  of  this  section. 

(4)  Charges  relating  to  discrimination 
complaints  shall  be  filed  any  time  after 
120  days  have  passed  since  the  filing  of 
a  formal  complaint  of  discrimination 
with  GAO,  except  that,  when  GAO  has 
issued  a  final  agency  decision,  the 
charge  shall  be  filed  within  20  days  from 
receipt  by  the  charging  party  of  the  final 
agency  decision. 

(5)  Charges  relating  to  continuing 
violations  shall  be  filed  at  any  time. 

(c)  How  to  file.  Charges  shall  be  filed 
at  the  Office  of  the  General  Counsel 
(Academy  Building,  717  Fifth  Street, 
NW.,  Washington,  DC)  or  by  mail 
addressed  to  the  General  Counsel, 
Personnel  Appeals  Board,  Academy 
Building,  General  Accounting  Office, 
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Washington,  DC  20548.  When  filed  by 
mail,  the  postmark  shall  be  the  date  of 
filing  for  all  submissions  to  the  General 
Counsel. 

(d)  What  to  file.  The  charging  party 
shall  include  in  any  charge  the  following 
information: 

(1)  Name  of  the  charging  party  or  a 
clear  description  of  the  group  or  class  of 
persons  on  whose  behalf  the  charge  is 
being  filed; 

(2)  The  names  and  titles  of  persons,  if 
any,  responsible  for  actions  the  charging 
party  wishes  to  have  the  General 
Counsel  review; 

(3)  The  actions  complained  about, 
including  dates,  reasons  given,  and 
internal  appeals  taken; 

(4)  The  charging  party's  reasons  for 
believing  the  actions  to  be  improper; 

(5)  Remedies  sought  by  the  charging 
party; 

(6)  Name  and  address  of  the 
representative,  if  any,  who  will  act  for 
the  charging  party  in  any  further  stages 
of  the  matter  and 

(7)  Signature  of  the  charging  party  or 
the  charging  party's  representative. 

(e)  The  General  Counsel  shall  not 
represent  a  petitioner  when  the  only 
issue  is  attorney  fees.  When  attorney 
fees  are  the  only  issue  raised  in  a  charge 
to  the  General  Counsel,  the  General 
Counsel  shall  transmit  the  charge  to  the 
Board  for  processing  under  §  §  28.18 
through  28.88  as  a  petition  for  review. 

S  28.12    General  Counsel  procedure*. 

(a)  The  General  Counsel  shall  serve 
on  the  agency  a  copy  of  the  charge, 
investigate  the  matters  raised  in  a 
charge,  refine  the  issues  where 
appropriate,  and  attempt  to  settle  all 
matters  at  issue. 

(b)  The  General  Counsel's 
investigation  may  include  gathering 
information  from  GAO  and  interviewing 
and  taking  statements  from  witnesses. 
Employees  of  GAO  who  are  requested 
by  the  General  Counsel  to  participate  in 
any  investigation  under  these  Rules 
shall  be  on  official  time. 

(c)  Following  the  investigation,  the 
General  Counsel  shall  provide  the 
charging  party  with  a  Right  to  Appeal 
Letter.  Accompanjdng  this  letter  will  be 
a  statement  of  the  General  Counsel 
advising  the  charging  party  of  the  results 
of  the  investigation.  This  statement  of 
the  General  Counsel  is  not  subject  to 
discovery  and  may  not  be  introduced 
into  evidence  before  the  Board. 

(d)  If,  following  the  investigation,  the 
General  Counsel  determines  that  there 
are  not  reasonable  grounds  to  believe 
that  the  charging  party's  rights  under 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code,  have  been  violated, 
then  the  General  Counsel  shall  not 


represent  the  charging  party.  If  the 
General  Counsel  determines  that  there 
are  reasonable  grounds  to  believe  that 
the  charging  party's  rights  under 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code,  have  been  violated, 
then  the  General  Counsel  shall  represent 
the  charging  party,  unless  the  charging 
party  elects  not  to  be  represented  by  the 
General  Counsel.  Any  charging  par^ 
may  represent  himself/herself  or  obtain 
other  representation. 

(e)  When  the  charging  party  elects  to 
be  represented  by  the  General  Counsel, 
the  General  Counsel  is  to  direct  the 
representation  in  the  charging  party's 
case.  The  charging  party  may  also  retain 
a  private  representative  in  such  cases. 
However,  the  role  of  a  private 
representative  is  limited  to  assisting  the 
General  Counsel  as  the  General  Counsel 
determines  to  be  appropriate. 

(f)  When  the  General  Counsel  is  not 
participating  in  a  case,  the  General 
Counsel  may  request  permission  to 
intervene  with  regard  to  any  issue  in 
which  the  General  Counsel  finds  a 
significant  public  interest  with  respect 
to  the  preservation  of  the  merit  system. 

Hearing  Procedures  for  Cases  Before  the 
Board — General 

9  28.15    Scope  and  policy. 

The  rules  in  this  subpart  apply  to 
actions  brought  by  any  pereon,  except 
as  otherwise  provided  in  9  28.17.  These 
rules  also  apply  to  actions  brought  by 
the  General  Counsel,  except  as 
otherwise  provided  in  Subpart  G.  It  is 
the  policy  of  the  Board  that  these  rules 
shall  be  applied  in  a  manner  which 
expedites  the  processing  of  each  case, 
but  with  due  regard  to  the  rights  of  all 
parties. 

9  28.16    Revocation,  amendment  or  watver 
of  rules. 

(a)  The  Board  may  revoke  or  amend 
these  regulations  by  publishing 
proposed  changes  within  GAO  and 
providing  for  a  comment  period  of  not 
less  than  30  days.  Following  the 
comment  period,  any  changes  to  the 
rules  are  final  once  they  are  published 
in  the  Federal  Register.  Notice  of 
publication  in  the  Federal  Register  must 
be  published  throughout  GAO. 

(b)  An  administrative  judge  or  the 
Board  may  waive  a  Board  regulation  in 
any  case  for  good  cause  shown  if 
application  of  the  regulation  is  not 
required  by  statute. 

9  28.17    Internal  appeal*  of  Board 
employee*. 

(a)  The  provisions  of  the  GAO 
Personnel  Act,  its  implementing 
regulations,  and  the  Board's  procedural 
rules  apply  in  the  same  manner  to 


employees  of  the  Board  as  they  do  to 
other  GAO  employees,  with  the 
following  exceptions. 

(1)  The  General  Counsel  has  no  cause 
of  action  in  his/her  own  employment 
matters  except  for  the  statutory  bases 
such  as  prohibited  discrimination  and 
prohibited  personnel  practices,  as 
described  at  31  U.S.C.  732  (b)(2)  and 

(0(1). 

(2)  When  an  employee  of  the  Board 
has  an  EEO  complaint  the  employee 
shall  consult  either  with  the  Solicitor  or 
with  the  General  Counsel  and  seek 
advice  on  filiiig  an  EEO  complaint.  If  the 
matter  cannot  be  resolved  within  10 
days,  the  Solicitor  or  General  Counsel 
^all  notify  the  employee  of  his/her  right 
to  file  an  EEO  complaint.  The  employee 
shall  have  20  days  from  receipt  of  this 
notice  to  file  an  EEO  complaint  with  the 
General  Counsel.  Upon  receipt  of  an 
EEO  complaint,  the  General  Counsel 
shall  airange  for  processing  in 
accordance  with  paragraph  (b)  of  this 
section. 

(3)  When  an  employee  of  the  Board 
has  any  other  issue  that  would  be 
subject  to  the  Board's  jurisdiction,  the 
employee  shall  file  a  chcu^e  with  the 
General  Counsel  and  the  General 
Counsel  shall  arrange  for  processing  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  The  responsibilities  and  functions 
of  the  Board's  General  Counsel  will  be 
assumed  by  an  attorney  who  is  not  a 
current  or  former  employee  of  the  Board 
or  the  GAO.  The  services  of  that 
attorney,  who  shall  be  knowledgeable  in 
federal  [>ersonnel  matters,  will  be  paid 
for  by  the  Board.  The  attorney  will  be 
selected  by  an  impartial  body  as 
described  below. 

(1)  If  agreed  to  by  the  Special  Counsel 
of  the  Merit  Systems  Protection  Board 
(MSPB)  (or  the  EEOC,  as  appropriate), 
that  body  will  appoint  and  detail  a 
person  from  among  its  attorneys  to 
perform  the  functions  of  the  General 
Counsel. 

(2)  If  the  MSPB  Special  Counsel  (or 
the  EEOC)  does  not  agree  to  such  a 
procedure,  an  appointment  of  an 
attorney  will  be  sought  from  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS). 

(3)  In  any  event,  whatever  person  is 
80  appointed,  he/she  will  possess  all  of 
the  powers  and  authority  possessed  by 
the  General  Counsel  in  employee  appeal 
cases. 

(c)  The  adjudication  responsibiUties 
and  functions  of  the  Board  will  be 
assumed  by  a  person  who  is  not  a 
current  or  former  employee  of  the  Board 
or  the  GAO.  The  services  of  that  person, 
who  shall  be  knowledgeable  in  federal 
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personnel  matters,  will  be  paid  for  by 
the  Board.  The  person  will  be  selected 
by  an  impartial  body  as  described 
below. 

(1)  If  agreed  to  by  the  MSPB  (or  the 
EECic.  as  appropriate),  that  body  will 
appoint  and  detail  one  of  its 
administrative  law  judges  or 
administrative  judges  to  perform  the 
Board's  adjudicative  functions. 

(2)  If  the  MSPB  (or  the  EEOC)  does  not 
agree  to  such  a  procedure,  an 
appointment  of  an  arbitrator  will  be 
sought  from  the  FMCS. 

(3)  In  any  event,  whatever  person  is 
so  appointed,  he/she  will  possess  all  of 
the  powers  and  authority  possessed  by 
the  Board  in  employee  appeals  cases. 
The  decision  of  the  administrative  law 
judge,  administrative  judge,  or  arbitrator 
shall  be  a  final  decision  of  the  Board,  in 
the  same  manner  as  if  rendered  by  the 
Board  under  4  CFR  28.86(e).  judicial 
review  of  the  decision  may  be  pursuant 
to  4  CFR  28.88. 

(d)  Any  employee  of  the  Board  who 
believes  th^  he/she  is  aggrieved  by  any 
personnel  matter  that  is  not  reviewable 
by  the  Board  under  31  U.S.C  753(a)  may 
file  a  grievance  as  follows: 

(1)  Informal  Step.  The  employee  must 
discuss  the  complained  of  incident  with 
his/her  supervisor  as  soon  as  possible 
after  the  complained  of  incident. 

(2)  Step  1.  If  the  supervisor  is  unable 
to  resolve  the  matter  informally  to  the 
satisfaction  of  the  employee,  then  the 
employee  may  file  a  formal  grievance 
with  the  supervisor.  The  formal 
grievance  must  be  filed  by  the  employee 
tvith  the  supervisor  within  20  days  after 
the  complained  of  incident  The 
supervisor  must  respond  to  the 
employee  in  writing  within  10  days. 

(3)  Step  2. 

(i)  If  the  employee  is  not  satisfied  with 
the  supervisor's  response,  the  employee 
has  10  days  in  which  to  apppeal  to  the 
Chair.  In  tliis  appeal,  the  employee  must 
forward  to  the  Chair  the  formal 
grievance,  the  supervisor's  response  and 
a  brief  statement  from  the  employee 
explaining  why  the  supervisor's 
response  is  not  satisfactory. 

(ii)  The  Chair  or  another  member 
designated  by  the  Chair,  shall  meet  with 
the  employee  and  discuss  the  matter  of 
concern  within  10  days  after  receipt  of 
the  step  2  appeal.  The  Chair  or  designee 
shall  issue  a  written  resolution  of  the 
grievance. 

(4)  Step  3.  Within  10  days  after  receipt 
of  the  Chair's  resolution  or  within  60 
days  after  initiating  step  2,  whichever 
occurs  first,  the  employee  may  request 
that  the  full  Board  review  the  grievance. 
The  decision  of  the  full  Board  is  the  final 
decision  in  the  matter. 


f2S.1t   FMng  a  peWlon  for  review  and 
request  tar  hearing  with  the  Board. 

(a)  Who  may  file.  Any  GAO  employee 
or  applicant  for  employment,  who  has 
received  a  Right  to  Appeal  Letter  fit)m 
the  General  Q>unsel  and  who  is 
claiming  to  be  affected  adversely  by  a 
GAO  action  or  inaction  which  is  within 
the  Board's  jurisdiction  under 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code,  may  file  a  petition 
for  review. 

(b)  When  to  file.  Petitions  for  review 
must  be  filed  within  SO  days  after 
receipt  by  the  charging  party  of  the 
Right  to  Appeal  Letter  from  the  General 
Counsel. 

(c)  How  to  file.  Petitions  shall  be  filed 
as  follows:  by  hand  deUvery  at  the 
Office  of  the  Board  (Academy  Building, 
717  Fifth  Street,  NW.,  Washington,  DC) 
or  by  mail  to  the  Personnel  Appeals 
Board,  Academy  Building,  General 
Accounting  Office,  Washington,  DC 
20548.  When  filed  by  mail,  the  postmark 
shall  be  the  exclusive  date  of  filing  for 
all  submissions  to  the  Board. 

(d)  What  to  file.  The  petition  for 
review  shall  include  the  following 
information: 

(1)  Name  of  the  petitioner,  or  a  clear 
description  of  the  group  or  class  of 
persons  on  whose  behalf  the  petition  is 
being  filed: 

(2)  The  names  and  tides  of  persons,  if 
any,  responsible  for  actions  the 
petitioner  wishes  to  have  the  Board . 
review; 

(3)  The  actions  being  complained     "^ 
about,  including  dates,  reasons  given, 
and  internal  appeals  taken; 

(4)  Petitioner's  reasons  for  believing 
the  actions  to  be  improper; 

(5)  Remedies  sought  by  the  petitioner; 

(6)  Name  and  address  of  the 
representative,  if  any,  who  will  act  for 
the  petitioner  in  any  further  stages  of  the 
matter 

(7)  Whether  a  hearing  is  requested; 
and 

(8)  Signature  of  the  petitioner  or 
petitioner's  representative. 

(e)  Failure  to  raise  a  claim  or  defence 
in  the  petition  for  review  shall  not  bar 
its  submission  later  unless  to  do  so 
would  prejudice  the  rights  of  the  other 
parties  and  unduly  delay  the 
proceedings. 

(f)  Right  to  hearing.  In  an  unfair  labor 
practice  proceeding  there  will  be  a 
hearing  conducted  by  the  administrative 
judge.  In  all  other  proceedings,  the 
employee/petitioner  has  a  right  to  a 
hearing  or  may  request  a  determination 
based  on  the  record.  A  request  by  GAO 
for  a  hearing  may  be  granted  at  the 
discretion  of  the  administrative  judge.  A 
denial  of  such  a  request  shall  state  the 
basis  for  the  denial. 


(g)  Non-EEO  class  actions.  One  or 
more  employees  may  file  a  petition  for 
review  as  representatives  of  a  class  of 
employees  in  any  matter  within  the 
Board's  jurisdiction.  For  the  purpose  of 
determining  whether  it  is  appropriate  to 
treat  an  appeal  as  a  class  action,  the 
administrative  judge  will  be  guided,  but 
not  controlled,  by  the  applicable 
provisions  of  the  Federal  Rules  of  Civil 
Procedure.  See  S  2a97  for  EEO  class 
actions. 

{28.19   Content  Of  QAO  response. 

(a)  Within  20  days  after  receiving  a 
copy  of  a  petition  for  review,  the  GAO 
shall  file  a  response  containing  at  least 
the  following: 

(1)  A  statement  of  GAO's  position  on 
each  of  the  issues  raised  by  the 
petitioner,  including  admissions,  denials 
or  explanations  of  each  allegation  made 
in  the  petition  and  any  other  defenses  to 
the  petition. 

(2)  Designation  of,  and  signature  by, 
the  GAO  representative  authorized  to 
act  for  the  GAO  in  the  matter. 

(b)  Failure  to  raise  a  claim  or  defense 
in  the  response  shall  not  bar  its 
submission  later  unless  to  do  so  would 
prejudice  the  rights  of  the  other  parties 
and  unduly  delay  the  proceedings. 

S  28.20    Number  of  pleadings,  service,  and 
response. 

(a)  Number.  One  original  and  seven 
copies  of  all  pleadings,  including  the 
petition  for  review,  and  amendments  to 
the  petition,  the  response  to  the  petition 
for  review  and  amendments  to  the 
response,  the  request  for 
reconsideration  or  the  response  to  a 
request  for  reconsideration,  must  be 
filed  with  the  Board. 

(b)  Service — (1)  Service  by  the  Board. 
The  Board  will  serve  copies  of  a  petition 
for  review  upon  the  parties  to  the 
proceeding  by  mail.  The  Board  will 
attach  a  service  list  indicating  the  names 
and  addresses  of  the  parties  to  the 
proceeding  or  their  designated 
representatives.  The  Board  will  not 
serve  copies  of  any  pleadings,  motions, 
or  other  submissions  by  the  parties  after 
the  initial  petition  for  review. 

(2)  Service  by  the  parties.  The  parties 
shall  serve  on  each  other  one  copy  of  all 
pleadings  other  than  the  initial  petition 
for  review.  Service  shall  be  made  by 
mailing^or  by  delivering  personally  a 
copy  of  the  pleading  to  each  party  on  the 
service  list  previously  provided  by  the 
Board.  Each  pleading  must  be 
accompanied  by  a  certificate  of  service 
specifying  how  and  when  service  was 
made.  It  shall  be  the  duty  of  all  parties 
to  notify  the  Board  and  one  another  in 
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writing  of  any  changes  in  the  names  or 
addresses  on  the  service  list. 

(c)  Time  limitations  for  response  to 
pleadings.  Unless  otherwise  specified  by 
the  administrative  judge  or  this  Subpart, 
a  party  shall  have  20  days  fitjm  receipt 
to  respond  to  a  pleading  served  by 
another  party. 

(d)  Size  limitations.  Size  limitations 
are  set  forth  at  9  28.g(b). 

9  28.21    Prehearing  procedures  and 
motions  practice. 

(a)  Amendments  to  petitions.  The  • 
Board,  at  its  discretion,  may  allow 
amendments  to  a  petition  for  review  as 
long  as  all  persons  who  are  parties  to 
the  proceeding  have  adequate  notice  to 
prepare  for  the  new  allegations  and  if  to 
do  so  would  not  prejudice  the  rights  of 
the  other  parties  and  unduly  delay  the 
proceedings. 

(b)  Motions  practice.  When  an  action 
is  before  an  administrative  judge, 
motions  of  the  parties  shall  be  filed  with 
the  administrative  judge  and  shall  be  in 
writing  except  for  oral  motions  made 
during  the  hearing.  An  original  and  3 
copies  of  written  motions  shall  be  filed 
with  the  administrative  judge.  When  an 
action  is  before  the  Board,  an  original 
and  7  copies  of  any  motion  shall  be  filed 
with  the  Board.  Copies  shall  be  served 
simultaneously  upon  the  other  parties  to 
the  proceeding.  An  original  and  3  copies 
of  responses  in  opposition  to  written 
motions  must  be  filed  with  the 
administrative  judge,  or  if  the  action  is 
before  the  Board  an  original  and  7 
copies  must  be  filed  wi3i  the  Board,  and 
served  simultaneously  upon  the  other 
parties  to  the  proceeding  within  20  days 
of  receipt  of  the  motion,  unless  the 
administrative  judge  requires  a  shorter 
response  time.  All  written  motions  and 
responses  thereto  shall  include  a 
proposed  order,  where  applicable.  A 
certificate  of  service  will  be  filed  with 
all  motions  and  responses  thereto 
showing  service  by  mall  or  personal 
delivery  of  the  motion  to  the  other 
parties.  Additional  responses  to  the 
motion  or  to  the  response  to  the  motion 
by  either  party  may  be  filed  only  with 
the  approval  of  the  administrative  judge. 
Motions  for  extension  of  time  will  be 
granted  only  for  good  cause  shown. 

(c)  Order  for  a  hearing.  The 
administrative  judge  shall  order  a 
hearing  or  deny  a  request  for  a  hearing 
in  accordance  with  9  28.18(f).  The 
administrative  judge  may,  at  his/her 
own  initiative,  order  a  hearing.  When 
there  is  no  hearing,  the  administrative 
judge  may  issue  a  decision  and  order 
based  upon  the  written  submissions  of 
the  parties.  The  administrative  judge 
may  allow  oral  argument  at  his/her 
discretion. 


(d)  General  Counsel  Settlement 
Where  the  General  Counsel  under 
9  28.12(a)  b-ansmits  a  settiement.  which 
has  been  agreed  to  by  the  parties,  the 
settiement  agreement  shall  be  the  final 
disposition  of  the  case. 

9  28.22    Administrative  Judges. 

(a)  Exercise  of  authority. 
Administrative  judges  may  exercise 
authority  as  provided  in  paragraph  (b)  of 
this  section  upon  their  own  initiative  or 
upon  the  motion  of  a  party,  as 
appropriate. 

(b)  Authority.  Administrative  judges 
shall  conduct  fair  and  impartial  hearings 
and  take  all  necessary  action  to  avoid 
delay  in  the  disposition  of  all 
proceedings.  They  shall  have  all  powers 
necessary  to  that  end  unless  otherwise 
limited  by  law,  including,  but  not  limited 
to.  the  authority  to: 

(1)  Administer  oaths  and  afiinnations; 

(2)  Issue  subpoenas  in  accordance 
widi  9  28.46; 

(3)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  Rule  upon  discovery  issues  as 
appropriate  under  99  28.42  through 
28.45; 

(5)  Convene  a  hearing  as  appropriate, 
regulate  the  course  of  the  hearing, 
maintain  decorum  and  exclude  from  the 
hearing  any  disruptive  persons; 

(6)  Exclude  from  the  hearing  any 
witness  whose  later  testimony  might  be 
colored  by  testimony  of  other  witnesses 
or  any  persons  whose  presence  might 
have  a  chilling  effect  on  a  testifying 
witness; 

(7)  Rule  on  all  motions,  witness  and 
exhibit  lists  and  proposed  findings; 

(8)  Require  the  filing  of  memoranda  of 
law  and  the  presentation  of  oral 
argimient  with  respect  to  any  question 
of  law; 

(9)  Order  the  production  of  evidence 
and  the  appearance  of  witnesses  whose 
testimony  would  be  relevant,  material 
and  nonrepetitious; 

(10)  Impose  sanctions  as  provided 
under  §  28.24  of  this  part; 

(11)  Hold  prehearing  conferences  for 
the  settlement  and  simplification  of 
issues;  and 

(12)  File  recommended  or  initial 
decisions,  as  appropriate. 

9  28.23    Dtoqualiflcstlon  of  Administrative 
Judges. 

(a)  In  the  event  that  an  administrative 
judge  considers  himself/herself 
disqualified,  he/she  shall  withdraw  from 
the  case,  stating  on  the  record  the 
reasons  therefor,  and  shall  immediately 
notify  the  Board  of  the  withdrawal. 

(b)  Any  parfy  may  file  a  motion 
requesting  the  administrative  judge  to 
withdraw  on  the  basis  of  personal  bias 


or  other  disqualification  and  specifically 
setting  forth  the  reasons  for  the  request. 
This  motion  shall  be  filed  as  soon  as  the 
parfy  has  reason  to  beheve  there  is  a 
basis  for  disqualification. 

(c)  The  administrative  judge  shall  rule 
on  the  motion.  If  the  motion  is  denied, 
the  parfy  requesting  withdrawal  may 
request  certification  of  the  issue  to  the 
Board  as  an  interlocutory  appeal  under 
9  9  28.80  through  28.82.  Failure  of  the 
party  to  request  certification  shall  be 
considered  a  waiver  of  the  request  for 
withdrawal. 

928.24    Sanctions. 

The  administrative  judge  may  impose 
sanctions  upon  the  parties  as  necessary 
to  serve  the  ends  of  justice,  including 
but  not  limited  to  the  instances  set  forth 
in  this  section. 

(a)  Failure  to  comply  with  an  order. 
When  a  party  fails  to  comply  with  an 
order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  parfy's  control,  a  request  for 
admission,  and/or  production  of 
witnesses,  the  administrative  judge  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  on  the  issue  related  to 
the  information  sought. 

(2)  Prohibit  the  parfy  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought. 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request 

(b)  Failure  to  prosecute  or  defend.  If  a 
parfy  fails  to  prosecute  or  defend  an 
appeal,  the  administrative  judge  may 
dismiss  the  action  with  prejudice  or  rule 
for  the  petitioner. 

(c)  Failure  to  make  timely  filing.  The 
administrative  judge  may  refuse  to 
consider  any  motion  or  other  action 
which  is  not  filed  in  a  timely  fashion  in 
compliance  with  this  subpart. 

Parties,  Practitioners,  and  Witnesses 

9  28.25    Representation. 

(a)  All  parties  to  an  appeal  may  be 
represented  in  any  matter  relating  to  the 
appeal.  The  parties  shall  designate  their 
representatives,  if  any,  in  the  petition  for 
review  or  responsive  pleading.  Any 
subsequent  changes  in  representation 
shall  also  be  in  writing  and  submitted  to 
the  administrative  judge. 

(b)  A  parfy  may  choose  any 
representative  so  long  as  the  person  is 
willing  and  available  to  serve.  However, 
the  other  party  or  parties  may  challenge 
the  representative  on  the  grounds  of 
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conflict  of  interest  or  conflict  oTpoaition. 
This  challenge  must  be  made  by  motion 
to  the  administrative  judge  within  10 
days  after  peceipt  of  the  notice  of 
designation,  and  shall  beniled  upon  by 
the  administrative  judge^pnor  to  any 
further  proceedings  in  the  case.  These 
procedures  apply  equally  to  original  and 
subsequent  designations  of 
representatives.  In  the  event  the 
selected  representative  is  disqualified, 
the  party  affected  shall  be  given  a 
reasonable  time  to  obtain  another 
representative. 

(c)  The  administrative  judge,  on  his/ 
her  own  motion,  may  disqualify  a' 
pnty's  representative  on  the  grounds 
described  in  paragraph  (b]  of  this 
section. 

§  2S.26    Witness  fees. 

The  costs  involved  in  the  appeanmce 
of  witnesses  in  any  Board  proceeding 
shall  be  allocated  as  followis: 

(a)  Persons  employed.by  the  GAO 
shall  upon  request  by  the 
administrative  judge  to  GAO,  be  made 
available  to  participate  in  the  hearing 
and  aiiall  be  in  official  duty  status  fior 
this  purpose  and  shall  not  receive 
witness  fees.  Payment  of  travel  and  per 
diem  expenses  shall  be  governed  by 
applicable  laws  and  regulations. 

(b)  Employees  of  other  federal 
agencies  called  to  testify  at  a  Board 
proceeding  shall,  at  the  request  of  the 
administrative  judge  and  with  the 
approval  of  the  employing  agency,  be  in 
official  duty  status  during  any  period  of: 
absence  &om  normal  duties  caused  by 
their  testimony,.and  shall  not  receive 
witness  fees.  Payment  of  travel  and  per 
diem  expenses  shall  be  governed  by 
applicable  laws  and  regulations.  In  the 
event  that  the  employing  agency  refuses 
the  request  to  release  the  employee- 
witness  in  an  official  duty  status,  the 
employee-witness  may  be  paid  a 
witness  fee  in  accordance  with 
paragraph  (d)  of  this  section. 

(c)  When  the  General  Counsel  is  the 
petitioner  or  is  representing  the 
petitioner,  the  General  Counsel  shall 
pay  witness  fees  and  arrange  for  travel 
and  per  diem  expenses  consistent  with 
applicable  law  and  regulation. 

(d)  Witnesses  who  are  not  covered  by 
paragraphs  (a),  (b)  or  (c)  of  this  section 
are  entitled  to  the  same  witness  fees  as 
those  paid  to  subpoenaed  witnesses 
under  28  U.S.C.  1B21.  The  fees,  in  the 
first  instance,  shall' be  paid  by  the  party 
requesting-  their  appearance,  subject  to  a 
subsequent  decision  otherwise  in 
accordance  with  J  28.89.  Such  fees  shall 
be  tendered  to  the  witness  at  the  time 
the  subpoena  is  served,  or,  when  the 
witness  appears  voluntarily,  at  the  time 
of  appearance.  A  federal  agency  or 


corporation  is  not  retjnired  to  tender 
witness  fees  in  advance.  Payment  of 
travel  and  per  diem  expenses  shall  be 
governed  by  applicable  law  and 
regulation. 

92S.27    Interveners. 

(a)  Interveners  are  persons  who  are 
allowed  to  participate  in  a  proceeding 
because  the  proceeding,  or  its  outcome, 
may  affect  their  rights  or  duties.  A 
request  to  intervene  may  be  made  by 
motion  to  the  administrative  judge  under 
paragraph  (c)  of  this  section. 

(b)  Any  person  may,  by  motion, 
request  the  administrative  judge  fbr 
permission  to  intervene.  The  motion 
shall  state  the  reasons  why  the  person 
should  be  permitted  to  intervene. 

(c)'A  motion  for  permission  to 
intervene  will  be  granted  where  a 
determination  is  made  by  the 
administrative  judge  or  Board  that  the 
requesttjr  will  be  affected  directly  by  the 
outcome  of  the  proceeding,  including 
any  person  alleged  to  have  committed  a 
prohibited  personnel  practice  under  5 
U.S.C.  2302(b).  Denial  of  a  motion  for 
intervention  may  be  appealed  to  the 
Board. 

(d)  Interveners  who  are  granted 
permission  to  intervene  will  be 
considered  full  parties  to  the  hearing 
and  will  have  the  same  rights  and  duties 
as  a  party  with  two  exceptions: 

(1)  Intervenors  will  not  have  an 
independent  right  to  a  hearing. 

(2)  Intervenors  may  participate  m 
Board  proceedings  only  on  the  issues 
affecting  them,  as  determined  by  the 
administrative  judge  or  Board. 

}28.2t    SulMtitiitlon. 

(a)  If  a  petitioner  dies  or  is  otherwise 
unable  to  pursue  the  appeal,  the  action 
shall  be  completed  upon  substitution  of 
proper  parties  or  by  the  representative 
of  the  original  party.  Substitution  will 
not  be  permitted  where  the  interests  of 
the  original  party  have  terminated 
because  of  deatH  or  other  disability. 

(b)  A  motion  for  substitution  shall  be 
filed  by  the  representative  or  proper 
party  within  90  days  after  the  death  of 
the  petitioner  or  other  disabling  event. 

928.29    ConsclMtfenorJpinftor. 

[a]  Explanation.  (Ij  Consolidation  may 
occur  where  two  or  more  partiies  have 
cases  which  should  be  united  because 
they  contain  identical  or  similar  issues 
or  in  such  other  circumstances  as  justice 
requires. 

(2)  Joinder  may  occur  where  one 
person  has  two  or  more  appeals  pending 
and  they  should  be  united  for 
consideration.  For  example,. a  single 
appellant  who  has  one  appeal  pending 
challenging~a  30-day  suspension  and 


another  appeal  pending  challenging  a 
subsequent  dismissal  might  have  the 
cases  joined. 

(b)  Action  by  adminiatraUve  judge.  An 
administrative  judge  may.  consolidate  or 
johi  cases  on  his/her  own  initiative  or 
on  the  motion  of  a  party  if  to  do  so 
would  expedite  processing  of  the  cases 
and  not  adversely  affect  the  intensts  of 
the  parties. 

Discovery 

9  28.40    StatMiMfit  of  purpoe*. 

Proceedings  before  the  Board  shall  be 
conducted  as  expeditiously  as  possible 
with  due  regard  to  the  rights  of  the 
parties.  Discovery  is  designed  to  enable 
a  party  to  obtain  relevant  information 
needed  for  presentation  of  the  party's 
case.  These  regulations  are  Intended  to 
provide  a  simple  method  of  discoveiy. 
They  will  be  interpreted  and  appliedso 
as  to  avoid  delay  and  to  facilitate 
adjudication  of  the  case.  The  parties  are 
expected  to  initiate  and  complete 
needed  discovery  with  a  minimum 
amount  of  Board  intervention. 

9  28.41    Explanation,  scope,  and'mettiods. 

(a)  Explanation.  Discovery  is  the 
process  apart  from  the  hearing  wheceby 
a  party  may  obtain  relevant  information 
fi-om  another  person,  including  a  party, 
which  has  not  otherwise  been  provided. 
Relfevant  information  includes 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence.  This  information  is 
obtained  for  the  purpose  of  assisting. the 
parties  in  developing,  preparing,  and. 
presenting  their  cases.  The  Federal 
Rules  of  Civil  Procedure  may  be  used  as 
a  general  guide  for  discovery  practices 
in  proceedings  before  the  Board,  except 
as  to  matters  specifically  covered  by 
these  regulations.  The  Federal  Rules  of 
Civil  Procediire  shall  be  interpreted  as 
instructive  rather  than  controlling  in  any 
event. 

(b)  Scope.  Any  person  may.  be 
examined  pursuant  to  paragraph  (c)  of 
this  section  regarding  any  nonprivilegcd 
matter  which  is  relevant  to  the  issue 
under  appeal  including^the  existence, 
description,  nature,  custody,  condition,, 
and  location  of  documents  or  other 
tangible  things  and  the  identity  and 
location  of  persons  having  knowledge  of 
relevant  facts.  The  information  sought 
must  appear  reasonably  calculated:to> 
lead  to  the  discovery  of  admissible 
evidence. 

(c)  Methods.  Discovery  may  be 
obtained  by  one  or  more  of  the  methods 
provided  under  the  Federal:  Rules  of 
Civil  Procedura  including:  writtei 
interrogatories,  depositions,  production- 
of  documents  or  things  for  inspection  or 
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copying,  and  requests  for  admission 
addressed  to  parties. 

928.42    Voluntary  discovery  and 
protacthw  orders. 

(a)  Discovery  from  a  party.  A  party 
seeking  discovery  fiom  another  party 
shall  initiate  the  process  by  serving  a 
request  for  discovery  on  the  other  party. 
The  request  for  discovery  shall  conform 
to  the  following  requirement: 

(1)  It  shall  state  the  time  limit  for 
responding,  as  prescribed  in  paragraph 
(d)  of  this  section. 

(2)  In  the  case  of  a  request  for 
deposition  of  a  party,  reasonable  notice 
in  writing  shall  be  given  to  every  party 
to  the  action.  The  notice  shall: 

(i)  Specify  the  time  and  place  of  the 
taking  of  the  deposition,  and 

(ii)  Be  served  on  the  person  to  be 
deposed. 

(3)  When  a  request  for  discovery  is 
directed  to  an  officer  or  employee  of 
GAO,  the  agency  shall  make  the  officer 
or  employee  available  on  official  time 
for  the  purpose  of  responding  to  the 
request  and  shall  assist  the  officer  or 
employee  as  necessary  in  providing 
relevant  information  that  is  available  to 
the  agency.  For  purposes  of  discovery 
under  these  regulations,  a  party  includes 
an  intervener. 

(b)  Discovery  from  a  nonparty.  Parties 
are  encouraged  to  attempt  to  obtain 
voluntary  discovery  fttim  nonparties 
whenever  possible.  A  party  seeking 
discovery  from  a  nonparty  may  initiate 
the  process  by  serving  a  request  for 
discovery  on  the  nonparty  and  on  all 
other  parties  to  the  proceeding. 

(c)  Responses  to  discovery  requests. 

(1)  A  party  shall  answer  a  discovery 
request  within  the  time  provided  by 
paragraph  (d)(2)  of  this  section  either  by 
furnishing  to  the  requesting  party  the 
information  or  testimony  requested  or 
agreeing  to  make  deponents  available  to 
testify  within  a  reasonable  time  or  by 
stating  an  objection  to  the  particular 
request  and  the  reasons  for  objection  or 
by  requesting  a  protective  order 

(2)  Upon  the  failure  or  refusal  of  a 
party  to  respond  in  full  to  a  discovery 
request,  the  requesting  party  may  file 
with  the  administrative  judge  a  motion 
to  compel  in  accordance  with 

§  28.42(d)(4).  A  copy  of  the  motion  shall 
be  served  on  the  other  party  and  on  any 
nonparty  from  whom  the  discovery  was 
sought.  The  motion  shall  be 
accompanied  by: 

(i)  A  copy  of  the  original  request 
served  on  the  other  party  and  a 
statement  showing  the  relevancy  and 
materiality  of  the  information  sought. 

(ii)  A  copy  of  the  objections  to 
discovery  or,  where  appropriate,  a 


verified  statement  that  no  response  has 
been  received. 

(3)  The  other  party  and  any  other 
nonparty  from  whom  discovery  was 
sought  shall  respond  to  the  motion  to 
compel  within  the  time  limits  set  forth  in 
(d)(4)  of  this  section. 

(d)  Time  limits.  (1)  Requests  for 
discovery  shall  be  served  within  30  days 
after  the  service  list  is  issued  by  the 
Board  to  all  parties. 

(2)  A  party  or  nonparty  shall  respond 
to  a  discovery  request  within  20  days 
after  service  on  the  party  or  nonparty  of 
the  request.  Any  discovery  requests 
following  the  initial  request  shall  be 
served  within  10  days  of  the  date  of 
service  of  the  prior  response,  unless 
otherwise  directed.  Deposition 
witnesses  shall  give  their  testimony  at  ■ 
the  time  and  place  stated  in  the  notice  of 
deposition-taking  or  in  the  subpoena, 
unless  otherwise  agreed  to  by  the 
parties. 

(3)  In  responding  to  a  discovery 
request,  a  party  or  nonparty  shall 
respond  as  fully  as  possible,  except  to 
the  extent  that  the  party  or  nonparty 
objects  to  the  discovery  or  requests  a 
protective  order  Any  objection  or 
request  for  protective  order  shall  be 
filed  within  the  time  limits  set  forth  in 
paragraph  (d)(2)  of  this  section.  Any 
objection  shall  be  addressed  to  the  party 
requesting  discovery  and  shall  state  the 
particular  grounds  for  the  objection.  Any 
request  for  protective  order  shall  state 
the  grounds  for  the  protective  order  and 
shall  be  served  on  the  administrative 
judge  and  any  other  party  and  nonparty 
to  the  action.  The  administrative  judge 
shall  rule  on  the  request  for  protective 
order. 

(4)  Motions  for  an  order  compelling 
discovery  shall  be  filed  with  the 
administrative  judge  within  10  days  of 
filing  of  objections  or  within  10  days  of 
the  expiration  of  the  time  limits  for 
response  when  no  response  or  an 
alleged  inadequate  response  is  received. 
Opposition  to  a  motion  to  compel  must 
be  filed  with  the  administrative  judge 
within  10  days  of  the  date  of  service  of 
the  motion. 

(5)  Discovery  shall  be  completed  by 
the  time  designated  by  the 
administrative  judge,  but  no  later  than 
65  days  after  the  filing  of  the  appeal.  A 
later  date  may  be  set  by  the 
administrative  judge  after  due 
consideration  of  the  particular  situation 
including  the  dates  set  for  hearing  and 
closing  of  the  case  record. 

(6)  The  time  limits  prescribed  in  this 
section  may  be  altered  by  the 
administrative  judge  for  good  cause 
shown. 


9  28.43    Compelling  dtecovary. 

(a)  Motion  for  an  order  compelling 
discovery.  Motions  for  orders 
compelling  discovery  shall  be  submitted 
to  the  administrative  judge  as  set  forth 
at  S  28.42(c)(2)  and  (d)(4)  above. 

(b)  Content  of  order.  Any  order  issued 
may  include,  where  appropriate: 

(1)  Provision  for  notice  to  the  person 
to  be  deposed  as  to  the  time  and  place 
of  such  deposition. 

(2)  Such  conditions  or  limitations 
concerning  the  conduct  or  scope  of  the 
proceedings  or  the  subject  matter  as 
may  be  necessary  to  prevent  undue 
delay  or  to  protect  any  party  or 
deponent  from  undue  expense, 
embarrassment  or  oppression. 

(3)  Limitations  upon  the  time  for 
conducting  depositions,  answering 
written  interrogatories,  or  producing 
documentary  evidence. 

(4)  Other  restrictions  upon  the 
discovery  process  as  determined  by  the 
administrative  judge. 

(c)  Failure  to  comply  with  an  order 
compelling  discovery  may  subject  the 
noncomplying  party  to  sanctions  under 
9  28.24.  Failure  to  comply  with  an  order 
compelling  discovery  may  subject  a 
noncomplying  nonparty  to  enforcement 
proceedings  under  §  28.50. 

928.44    TaUng  of  depositions. 

Depositions  may  be  taken  before  any 
person  not  interested  in  the  outcome  of 
the  proceedings  who  is  authorized  by 
law  to  administer  oaths. 

9  28.45    Admissions  of  fact  and 
genuineness  of  documents. 

(a)  Any  party  may  be  served  with 
requests  for  the  admission  of  the 
genuineness  of  any  relevant  doomients 
identified  within  the  request  or  the  truth 
of  any  relevant  matters  of  fact  or 
application  of  law  to  the  facts  as  set 
forth  in  the  request 

(b)  Within  the  time  period  prescribed 
by  9  28.42(d)(2),  the  party  on  whom  the 
request  is  served  must  submit  to  the 
requesting  party: 

(1)  A  sworn  statement  specifically 
denying,  admitting,  or  expressing  a  lack 
of  knowledge  after  making  reasonable 
inquiry  regarding  the  specific  matters  on 
which  an  admission  is  requested:  and/or 

(2)  An  objection  to  a  request  for  the 
admission  of  the  genuineness  of  any 
relevant  document  may  be  filed,  in 
whole  or  in  a  part,  on  the  grounds  that 
the  matters  contained  therein  are 
privileged,  irrelevant,  or  otherwise 
improper. 

(c)  Upon  a  failure  or  refusal  of  a  party 
to  respond  or  object  to  a  lequest  for 
admissions  within  the  prescribed  time 
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period,  the  request  shall  be  de«ned= 
admitted. 

Subpoenas 


(a)  Authority  to  isaue  subpoenas.  Any 
member  of  the  Board  may  issue 
subpoenas  requinng  the  attendance  and' 
testimony  of  witnesses  and  the 
production  o£  documentary  or  oAex 
evidence  from  any  place  in  the  United 
States  or  any  territory  or  possession 
thereof,  the  Commonwealth  of  Puerto 
Rico,  or  the  District  of  Columbia;  and 
order  the  taking  of  depositions  and 
order  responses  to  written 
ir.terrogatories. 

(b)  Motion.  A  motion  for  the  issuenoe 
of  a  subpoena  requiring  the  attendance 
and  testimony  of  %vitnesses  or  the 
production  of  documents  or  other 
evidence  under  §  28.46(a]  shall  be 
submitted  to  the  administrative  judge. 

(c)  Forms  and  showing.  Motions  for 
subpoenas  shall  be  submitted  in  writing, 
to  the  administrative  judge  and  shall 
specify  with  particularity  the  books, 
papers,  or  testimony  desired  and  shall 
Le  supported  by  a  showing  of  general 
relevance  and  reasonable  scope  and  a 
statement  of  the  facts  expected  to  be 
proven  thereby. 

(d)  Rulings.  Where  the  administrative 
judge  is  not  a  Board  member,  the  motion 
shall  be  referred  with  a  recommendation 
for  decision  to  a  Board  member.  The 
Board  member  shall  promptly  rule  on 
the  request.  Where  the  administrative 
judge  is  a  Board  member,  he/she  shall 
rule  directly  on  the  request 

{28.47    Motion  to  quash. 

Any  person  against  whom- a  subpoena 
is  directed  may  file  a  motion  to  quash  or 
limit  the  subpoena  setting  forth  the 
reasons  why  the  subpoena  should  not  be 
complied  with  or  why  it  should  be 
limited  in  scope.  This  motion  shall  be 
filed  with  the  administrative  judge 
within  20  days  after  service  of  the 
subpoena. 

S2S.48    Service. 

Service  of  a  subpoena  may  be  made 
by  a  United  States  Marshal  or  Deputy 
Nfarshal  or  by  any  person  who  is  over  18 
years  of  age. 

92«U»   R«tan,ofsan4cek 

When  sendee  of  a  subpoena  is- 
effected  by  a  person  other  than  a  United 
States  Marshal  or  Deputy  Marshal,  that 
person  shall  certify  on  the  return  of 
service  that  the  prescribed  fees  have 
been  tendered  or  provided  for  and  that 
service  was  made  either 

(1)  In  person, 

(2)  By  registered  or  certifTed  mail,  or 


(3)  By  deliveiy  to- a  responsible  person 
(named)  at  the  residence  or  place  of 
business  (as.q)pniptiate|  of  the  person 
to  be  served.. 

inJSa   EnforcemanL. 

If  a  person  has  been  served  with  a 
Board  subpoena  but  fails  or  refuses  to 
comply  with  ila  terms,  the  party  seeking 
compliance  may  file  a  written  motion  for 
enforcement  with  the  administrative 
judge  or  make  an  oral  motion  for 
enforcement  while  on  record  at  a 
hearing.  The  party  shall  present  the 
retiun  of  service  and.  except  where  the 
witness  was  required  to  appear  before 
the  administrative  judge,  shall  submit 
affidavit  evidence  of  the  failure  or 
refusal  to  obey  the  subpoena.  The  Board 
may  then  request  the  appropriate  United 
States  district  court  to  enforce  the 
subpoena. 

Hearings 

§28.55    ScheduHnflttwhearinft. 

The  notice  of  initial  hearing  shall  fix 
the  date,  time  and  place  of  hearing. 
GAO,  upon  request  of  the  administrative 
judge,  shall  provide  appropriate  hearing 
space.  Motions  for  postponement  by 
either  party  shall  be  made  in  writing  and 
accompanied  by  an  affidavit  setting 
forth  the  reasons  for  the  request  and 
shall  be  granted  only  upon  a  showing  of 
good  cause.  When  the  parties  agree  on 
postponement,  motions  may  be  madS' 
orally  and  ^all  be  granted  only  upon  a 
showing  of  good  cause. 

§28.56    Hearlne^procedures,  comluct,  and 
copies  of  exhibits. 

(a)  The- Board  may  designate  ana  or 
more  administrative  judges  to  conduct 
hearings  on  appropriate  matters. 

(b)  The  hearing  will  be  conducted  as 
an  administrative  proceeding  and, 
ordinarily,  the  rules  of  evidence  will  not 
be  strictly  followed. 

(c)  Parties  will  be  expected  to  present 
their  cases  in  a  concise  manner  limiting 
the  testimony  of  witnesses  and 
submission  of  documents  to  relevant 
matters. 

(d)  Any  party  to  a  hearing  offering 
exhibits  into  the  record  shall  submit  two 
copies  of  all  such  exhibits  to  the 
administrative  judge,  plus  one  copy  for 
each  opposing  party  that  is  separately 
represented. 

(e)  Each  party  to  a  proceeding  shall  be 
responsible  for  bringing  the  proper 
number  of  copies  of  an  exhibit  to  the 
hearing. 

(f)  Multipage  exhibits  shall  be 
paginated  in  the  lower  right  hand  comer 
and  the  first  page  shall  indicate  the  total 
number  of  pages  in  the  exhibit. 


§28.97    ftibHcheailhgs. 

(a)  Hearings  shall  be  open  to  the 
public.  However,  the  administrative 
judge,  at  his  or  her  discretion,  may  order 
a  hearing  or  saiy  part  thereof  closed, 
where  to  do  so  would  be  in  the  best 
interests  of  the  petitioner,  a  witness.  the> 
public,  or  other  affected  persona  Any 
order  closing  the  hearing  shall  set  forth 
the  reasons  for  the  administrative- 
judge's  decifflon.  Any  objections  thereto 
shall  be  made  a  part  of  the  recocd. 

[b]  Regardless  of  whether  a. hearing  is 
open  or  closed,  the  CAO  technical 
representative,  who  is  not  expected  to 
testify,  the  GAO  representatiiie.  the 
petitioner  and  the  petrtioner's 
representative  each  has  a  right  to  be 
present  at  the  hearing. 

§28.58    Transcript 

(a)  Preparation.  A  verbatim  record 
made  under  supervision  of  the 
administrative  judge  shall  be  kept  of 
every  hearing  and  shall  be  the  sole 
official  record  of  the  proceeding.  Upon 
request  a  copy  of  a  tianscript  of  the 
hearing  shall  be  made  available  to  each 
party.  Additional  copies  of  the  transcript 
shall  be  made  available  to  a  party  upon 
payment  of  costs.  Exceptions  to  the 
payment  requirement  may  be  granted 
for  good  cause  shown.  Motions  for  an 
exception  shall  be  made  in  writing. and 
accompanied  by  an  affidavit  setting 
forth  the  reasons  for  the  request  and 
shall  be  granted  upon  a  showing  of  good 
cause.  Requests  for  copies  of  transcripts 
shall  be  directed  to  the  executive 
assistant.  The  executive  assistant  may, 
by  agreement  with  the  person  making 
the  request  make  arrangements  with  the 
official  hearing  reporter  for  required 
services  to  be  charged  to  the  requester. 

(b]  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted. 
Motions  for  correction  must  be 
submitted  within  30  days  of  the  receipt 
of  the  transcript.  Coirections  of  the 
official  transcript  will  be  permitted  only 
when  errors  of  substance  are  involved 
and  only  upon  approval  of  the 
administrative  judge.  The  administrative 
judge  may  make  changes  at  any  time 
with  notice  to  the  parties. 

§28.59    Offlciai  record. 

The  transcript  of  testimony  and 
exhibits,  together  with  all  papers  and 
motions  filed  in.  the  proceedings,  shall 
constitute  the  6xc'usi\'e  and  official 
record. 

§28.60    Briefe. 

(a)  Length.  Principal  briefs  shall  not 
exceed  60  pages  and  reply  briefs  30 
pages,  exclusive  of  tables  and  pages 
limited  only  to  quotations  of  statutes. 
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rules,  and  the  like.  Motions  to  file 
extended  briefs  shall  be  granted  only  for 
good  cause  shown. 

(b)  Format  Every  brief  must  be  easily 
readable.  Pages  must  be  8  V^  x  11  indies 
with  margins  at  least  one  inch  on  all 
sides.  Typewritten  briefs  must  have 
double  spacing  between  each  line  of 
text  except  for  quoted  texts  which  may 
be  single  spaced. 

(c)  Number  of  copies.  An  original  and 
3  copies  of  briefs  shall  be  filed  with  the 
administrative  judge  and  one  copy 
served  on  each  party  separately.  When 
an  action  is  before  the  Board,  an  original 
and  seven  copies  of  each  brief  must  be 
filed  with  the  Board  and  one  copy 
served  on  each  party  separately 
represented. 

§  28.61    Burden  and  degree  of  proof. 

(a)  In  appealable  actions,  as  defined 
by  5  U.S.C.  7701(a),  agency  action  must 
be  sustained  by  the  Board  if: 

(1)  It  is  a  performance-based  action 
and  is  supported  by  substantial 
evidence;  or 

(2)  It  is  brought  under  any  other 
provision  of  law,  rule,  or  regulation  as 
defined  by  5  U.S.C.  7701(a)  and  is 
supported  by  a  preponderance  of 
evidence. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  agency's  decision  may 
not  be  sustained  if  the  petitioner 

(1)  Shows  harmful  error  in  the 
application  of  the  agency's  procedures 
in  arriving  at  such  decision; 

(2)  Shows  that  the  decision  was  based 
on  any  prohibited  personnel  practice 
described  in  4  CFR  2.5;  or 

(3)  Shows  that  the  decision  was  not  in 
accordance  with  law. 

(c)  In  any  other  action  within  the 
Board's  jurisdiction,  the  petitioner  shall 
have  the  responsibility  of  presenting  the 
evidence  in  support  of  the  action  and 
shall  have  the  burden  of  proving  the 
allegations  of  the  appeal  by  a 
preponderance  of  the  evidence. 

(d)  Definitions.  The  following 
definitions  shall  apply:  "Harmfid  error" 
means  error  by  the  agency  in  the 
application  of  its  procedures  which,  in 
the  absence  or  cure  of  the  error,  might 
have  caused  the  agency  to  reach  a 
conclusion  different  than  the  one 
reached.  The  burden  is  upon  the 
petitioner  to  show  that  based  upon  the 
record  as  a  whole,  the  error  was 
harmful,  i.e.,  caused  substantial  harm  or 
prejudice  to  his/her  rights. 

"Preponderance  of  the  evidence" 
means  that  degree  of  relevant  evidence 
which  a  reasonable  person,  considering 
the  record  as  a  whole,  would  accept  as 
sufficient  to  support  a  conclusion  that 
the  matter  asserted  is  more  likely  to  be 
true  than  not  true. 


"Substantial  evidence"  means  diat 
degree  of  relevant  evidence  which  a 
reasonable  person,  considering  the 
record  as  a  whole,  might  accept  as 
adequate  to  support  a  conclusion,  even 
though  other  reasonable  persons  might 
disagree.  This  is  a  lower  standard  of 
proof  than  preponderance  of  the 
evidence. 

§28.62    Cioatng  the  record. 

(a)  When  there  is  a  hearing,  the  record 
shall  be  closed  at  the  conclusion  of  the 
hearing.  However,  when  the 
administrative  judge  allows  the  parties 
to  submit  argument  briefs,  or 
documents  previously  identified  for 
introduction  into  evidence,  the  record 
shall  be  left  open  for  such  time  as  the 
administrative  judge  grants  for  that 
purpose. 

(b)  If  the  parties  waive  a  hearing,  the 
record  shall  be  closed  on  the  date  set  by 
the  administrative  judge  as  the  final 
date  for  the  receipt  of  submissions  of  the 
parties  to  the  matter. 

(c)  Once  the  record  is  closed,  no 
additional  evidence  or  argimient  shall 
be  accepted  into  the  record  except  upon 
a  showing  that  new  and  material 
evidence  has  become  available  whigh 
was  not  available  despite  due  diligence 
prior  to  the  closing  of  the  record. 
However,  the  administrative  judge  shall 
make  part  of  the  record  any  motions  for 
attorney  fees,  any  supporting 
documentation,  and  determinations 
thereon,  and  any  approved  correction  to 
the  transcript 

Evidence 

§  28.65    Service  of  documents. 

Any  document  submitted  with  regard 
to  any  pleading,  motion,  or  brief  shall  be 
served  upon  all  parties  to  the 
proceeding. 

§28.66    Admlsslt>iilty. 

Evidence  or  testimony  may  be 
excluded  from  consideration  by  the 
administrative  judge  if  it  is  irrelevant 
immaterial,  or  unduly  repetitious. 

§  28.67    Production  of  statements. 

After  an  individual  has  given 
evidence  in  a  proceeding,  any  party  may 
request  a  copy  of  any  prior  signed 
statement  made  by  that  individual 
which  is  relevant  to  the  evidence  given. 
If  the  party  refuses  to  furnish  the 
statement,  the  administrative  judge  may 
draw  an  adverse  inference  from  the 
failure  to  produce  or  may  exclude  the 
relevant  portion  of  the  evidence  given 
by  the  individual  from  consideration. 

§28.68    Stiputattons. 

The  parties  may  stipulate  as  to  any 
matter  of  fact.  Such  a  stipulation  will 


satisfy  a  party's  burden  of  provii^  the 
fact  alleged. 

§28.69    JudkM  notice. 

The  administrative  judge  on  his/her 
own  motion  or  on  motion  of  a  party, 
may  take  judicial  notice  of  matters  of 
common  knowledge  or  matters  that  can 
be  verified.  Judicial  notice  taken  of  any 
fact  satisfies  a  party's  burden  of  proving 
the  fact  noticed. 

Interlocutory  Appeals 

§28.80    Esplanattoft 

An  interlocutory  appeal  is  an  appeal 
to  the  Board  of  a  ruling  made  by  an 
administrative  judge  during  the  coursit 
of  a  proceeding.  This  appeal  may  be 
permitted  by  the  administrative  judge  if 
he/she  determines  that  the  issue 
presented  is  of  such  importance  to  the 
proceeding  that  it  requires  the  Board's 
immediate  attention.  The  Board  makes  a 
decision  on  the  issue  and  the 
administrative  judge  acts  in  accordance 
with  that  decision. 

§  28J1    Criterfa  for  ceiUflcltoa 

Rulings  of  the  administrative  judge 
may  not  be  appealed  during  the  course 
of  the  hearing  unless  the  administrative 
judge  certifies  the  ruling  for  review  by 
the  Board.  The  administrative  judge 
shall  certify  a  ruling  for  review  only  if  it 
can  be  shown  that 

(a)  The  ruling  involves  an  important 
question  of  law  or  policy  about  which 
there  is  substantial  ground  for  difference 
of  opinion;  and 

(b)  An  immediate  ruling  will 
materially  advance  the  completion  of 
the  proceeding,  or  denial  of  an 
immediate  ruling  will  cause  undue  harm 
to  a  party  or  the  public. 

§28.82    Procedure. 

(a)  Motion  for  certification.  A  party 
seeking  review  by  interlocutory  appeal 
must  file  a  motion  for  certification  with 
the  administrative  judge  within  ten  days 
of  receipt  of  the  administrative  judge's 
determination.  The  motion  shall  include 
arguments  in  support  of  both  the 
certification  and  the  determination  to  be 
made  by  the  Board.  Responses,  if  any, 
shall  be  filed  within  ten  days  of  receipt 
of  the  motion  for  certification. 

(b)  Certification  and  review.  The 
administrative  judge  shall  grant  or  deny 
a  motion  for  certification  following 
receipt  of  the  motion  and  response,  if 
any.  If  certification  is  granted,  the 
record  shall  be  referred  to  the  Board.  If 
certification  is  denied,  the  issue  may  be 
raised  in  exceptions  to  the 
recommended  decision  or  in  a  request 
for  reconsideration  filed  in  accordance 
with  §  28.86  after  issuance  of  the 
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recommended  decision  or  initial 
decision,  respectively. 

(c)  Stay  of  hearing.  The  stay  of  the 
hearing  during  the  time  an  interlocutory 
appeal  is  pending  is  at  the  discretion  of 
the  administrative  judge.  However, 
when  the  administrative  judge  refuses  to 
stay  the  hearing  during  the  time  an 
interlocutory  appeal  is  pending,  the 
Board  is  not  precluded  from  staying  a 
hearing  pending  a  decision  on  the 
interlocutory  appeal. 

Board  Decisions,  Attorney's  Fees,  and 
Judicial  Review 


(a)  Non-member  recoounended 
decisions.  Where  an  administrative 
judge,  who  is  not  a  Board  member, 
conducts  a  hearing,  the  administrative 
judge  shall  transmit  to  the  parties  and  to 
the  Board  a  recommended  decision. 

(b)  Exceptions  to  the  recommended 
decision  shall  be  nied  within  30  days 
from  issuance  as  follows:  By  hand 
delivery  by  any  party  at  the  office  of  the 
Board  (Academy  Building,  717  Fifth 
Street,  NW.,  Washington,  DC)  or  by  mail 
to  the  Personnel  Appeals  Board, 
Academy  Building,  General  Accounting 
Office,  Washington,  DC  20548.  When 
filed  by  mail,  the  postmark  shall  be  the 
exclusive  date  of  filing.  The  party  filing 
the  exceptions  shall  serve  the  Board 
with  an  original  and  7  copies  and  shall 
serve  one  copy  of  the  exceptions  on 
other  parties.  The  exceptions  shall 
include  all  supporting  material  and  shall 
set  forth  objections  to  the  recommended 
decision,  with  references  to  applicable 
laws  or  regulations,  and  with  specific 
reference  to  the  record.  The  responding 
party  shall  have  30  days  from  receipt  of 
the  exceptions  to  file  any  reply. 
Additional  responsive  pleadings  may  be 
filed  only  with  the  approval  of  the 
Board. 

(c)  Regardless  of  whether  exceptions 
to  a  recommended  decision  are  filed 
with  the  Board,  the  Board  shall  review 
the  recommended  decision.  In  reviewing 
the  recommended  decision,  the  Board 
shall  review  the  record  as  though  it  were 
making  the  initial  decision.  The  Board 
may  adopt,  reverse,  remand,  modify  or 
vacate  the  reconunended  decision,  in 
whole  or  in  part.  Where  no  party  files 
exceptions  to  a  reconunended  decision 
and  the  Board  is  considering  any  action 
other  than  adopting  the  recommended 
decision  in  whole  as  the  final  decision, 
the  Board  shall  provide  the  parties  an 
opportunity  to  address  the  issues  it  is 
considering.  Where  appropriate,  the 
Board  shall  issue  a  final  decision  and 
order  a  date  for  compliance.  In 


reviewing  any  recommended  decision, 
the  Board  may: 

(1)  Issue  a  single  decision  which 
decides  the  case; 

(2)  Hear  oral  arguments: 

(3)  Require  the  filing  of  briefs; 

(4)  Remand  the  proceedings  to  the 
administrative  judge  to  take  further 
testimony  or  evidence  or  make  further 
findings  or  conclusions;  or 

(5)  Take  any  other  action  necessary 
for  final  disposition  of  the  case. 

(d)  The  Board  shall  reject  a 
recommended  decision,  in  whole  or  in 
part,  on  the  basis  of  its  own  motion  or 
on  the  basis  of  exceptions  filed  by  the 
parties,  when  the  Board  finds  that: 

(1)  New  and  material  evidence  is 
available  that,  despite  due  diligence, 
was  not  available  when  the  record  was 
closed; 

(2)  The  recommended  decision  is 
based  on  an  erroneous  interpretation  of 
statute  or  regulation; 

(3)  The  recommended  decision  is 
arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  consistent 
with  law; 

(4)  The  recommended  decision  is  not 
made  consistent  with  required 
procedures  and  results  in  harmful  error 
or 

(5)  The  recommended  decision  is 
unsupported  by  evidence  required  by 
the  requisite  burden  of  proof  as  set  forth 
at  S  28.61. 

(e)  The  decision  of  the  Board  shall  be 
final  and  subject  to  judicial  review 
pursuant  to  S  28.90. 

92aJ7    Board  procedures  initial 
decisions. 

(a)  Initial  decisions  by  a  member  or 
panel  of  members.  Where  a  Board 
member  or  panel  of  members  hears  a 
case,  an  initial  decision  shall  be  issued 
to  the  Board  and  to  the  parties.  The 
initial  decision — 

(1)  Shall  contain  the  date  upon  which 
the  initial  decision  will  become  final, 
which  will  be  at  least  30  days  from 
issuance  and 

(2)  Shall  become  final  on  that  date 
unless,  within  30  days  from  issuance  of 
the  initial  decision,  a  party  files  a 
request  for  reconsideration  or  the  Board 
decides  to  reconsider  the  initial  decision 
on  its  own  motion. 

(b)  A  request  for  reconsideration  of  an 
initial  decision  shall  be  filed  within  30 
days  from  issuance  as  follows:  by  hand 
delivery  by  any  party  at  the  office  of  the 
Board  (Academy  Building,  717  Fifth 
Street,  NW.,  Washington,  DC)  or  by  mail 
to  the  Personnel  Appeals  Board, 
Academy  Building,  General  Accounting 
Office.  Washington,  DC  20548.  When 
filed  by  mail,  the  postmark  shall  be  the 
exclusive  date  of  filing.  The  party  filing 


the  request  for  reconsideration  shall 
serve  the  Board  with  an  original  and  7 
copies  and  shall  serve  one  copy  of  the 
request  on  other  parties.  The  request  for 
reconsideration  shall  include  all 
supporting  material  and  shall  set  forth 
objections  to  the  initial  decision,  with 
references  to  applicable  laws  or 
regulations,  and  with  specific  reference 
to  the  record.  The  responding  party  shall 
have  30  days  from  receipt  of  the  request 
for  reconsideration  to  file  any  reply. 
Additional  responsive  pleadings  may  be 
filed  only  with  the  approval  of  the 
Board. 

(c)  When  a  request  for 
reconsideration  is  filed,  the  Board  shall 
review  the  initial  decision.  In  reviewing 
the  initial  decision,  the  Board  may 
review  the  record  as  though  it  were 
making  the  initial  decision.  The  Board 
may  affirm,  reverse,  remand,  modify  or 
vacate  the  initial  decision,  in  whole  or  in 
part  Where  appropriate,  the  Board  shall 
issue  a  final  decision  and  order  a  date 
for  compliance.  In  reviewing  any  initial 
decision,  the  Board  may: 

(1)  Issue  a  single  decision  which 
decides  the  case; 

(2)  Hear  oral  arguments; 

(3)  Require  the  filing  of  briefs; 

(4)  Remand  the  proceedings  to  the 
administrative  judge  to  take  further 
testimony  or  evidence  or  make  further 
findings  or  conclusions;  or 

(5)  Take  any  other  action  necessary 
for  final  disposition  of  the  case. 

(d)  The  Board  shall  reject  an  initial 
decision,  in  whole  or  in  part,  on  the 
basis  of  its  own  motion  or  on  the  basis 
of  a  request  for  reconsideration,  when 
the  Board  finds  that: 

(1)  New  and  material  evidence  is 
available  that,  despite  due  diligence, 
was  not  available  when  the  record  was 
closed; 

(2)  The  initial  decision  is  based  on  an 
erroneous  interpretation  of  statute  or 
regulation; 

(3)  The  initial  decision  is  arbitrary, 
capricious,  an  abuse  of  discretion,  or 
otherwise  not  consistent  with  law; 

(4)  The  initial  decision  is  not  made 
consistent  with  required  procedures  and 
results  in  harmful  error,  or 

(5)  The  initial  decision  is  unsupported 
by  evidence  required  by  the  requisite 
burden  of  proof  as  set  forth  at  §  28.61. 

(e)  The  decision  of  the  Board  shall  be 
final  and  subject  to  judicial  review 
pursuant  to  §  28.90. 

9  28.U    Board  procedures;  enforcement. 

(a)  A  person  required  to  take  any 
action  under  the  terms  of  a  Board 
decision  or  order  shall  carry  out  its 
terms  promptly,  and  shall,  within  30 
days  after  the  decision  or  order  becomes 
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final,  provide  the  Board  and  all  parties 
to  the  proceeding  with  a  compliance 
report  specifying: 

(1)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  or 
order  has  been  accomplished. 

(2)  The  reasons  why  compliance  with 
any  provisions  of  the  Board's  order  has 
not  been  fully  accomplished. 

(3)  The  steps  being  taken  to  ensure 
full  compliance. 

(b)  When  the  Board  does  not  receive  a 
compliance  report  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Executive  Assistant  shall  make  inquiries 
to  determine  the  status  of  the 
compliance  report.  When  the  executive 
assistant  estabhshes  that  a  complete 
compliance  report  is  not  forthcoming, 
the  executive  assistant  shall  report  the 
failure  to  file  A  complete  compliance 
report  to  the  Board. 

(c)  Any  person  and/or  the  General 
Counsel  may  petition  the  Board  for 
enforcement  of  a  final  decision  of  the 
Board.  The  petition  shall  specifically  set 
forth  the  reasons  why  the  petitioner 
believes  there  is  non-compliance. 

(d)  Upon  receipt  of  a  non-compliance 
report  from  its  Executive  Assistant  or  of 
a  petition  for  enforcement  of  a  final 
decision,  the  Board  may  issue  a  notice 
to  any  person  to  show  cause  why  there 
was  non-compliance.  Following  a  show 
cause  proceeding,  the  Board  may  seek 
judicial  enforcement  of  its  decision  or 
order. 

§  28.89    Attorney  fees  and  cost*. 

Within  20  days  after  receipt  of  a 
notice  of  final  decision  by  the  Board  or 
other  final  resolution  of  the  case,  the 
petitioner,  if  he/she  is  the  prevailing 
party,  may  submit  a  request  for  the 
award  of  reasonable  attorney  fees  and 
costs.  GAO  may  file  a  response  to  the 
request  within  20  days  after  its  receipt. 
Motions  for  attorney  fees  shall  be  filed 
in  accordance  with  §  28.21  of  these 
regulations.  Rulings  of  the  Board  on 
attorney  fees  and  costs  shall  be 
consistent  with  the  standards  set  forth 
at  5  U.S.C.  7701(g).  The  Board's  decision 
on  attorney  fees  and  costs  shall  be  a 
final  decision,  in  accordance  with 
§  28.87. 

§  28.90    Board  procedures;  Judicial  review. 

(a)  A  final  decision  by  the  Board 
under  31  U.S.C.  753(a)  (1),  (2),  (3),  (6),  or 
(7)  may  be  appealed  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
within  30  days  after  the  date  the 
petitioner  receives  notice  from  the  Board 
of  the  final  decision. 

(b)  Special  provisions  regarding  civil 
actions  in  discrimination  complaints  are 
set  forth  at  S  2ai00. 


(c)  The  Board  may  designate  the 
Solicitor,  the  General  Counsel  or  any 
other  qualified  individual  to  represent  it 
in  any  judicial  proceeding  involving  a 
Board  decision  or  the  interpretation  of  a 
Board  rule  or  of  the  GAO  Personnel  Act. 

19.  Part  28  is  amended  by  adding  a 
new  Subpart  J,  consisting  of  S  28.155,  to 
read  as  follows: 

Subpart  J— Savings  Provisions 

$28,155    Savings  provisions. 

Cases  in  which  a  charge  has  been 
filed  with  the  General  Counsel  prior  to 
June  6, 1989,  will  continue  to  be 
processed  in  accordance  with  the  rules 
previously  in  effect.  In  circumstances  in 
those  previously  filed  cases  where  the 
prior  rules  contain  no  specific  guidance, 
the  provisions  of  these  rules  shall  apply. 

Date:  May  28, 1989. 
Jessie  James,  Jr., 
Chairman. 
(FR  Doc.  89-13212  Filed  6-5-89;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271, 272,  and  273 
[Amdtlto.315] 

Food  Stamp  Program;  Disaster 
Assistance  Act,  Nondiscretionary 
Provisions  of  ttis  Hunger  Prevention 
Act,  and  Technical  Corrections 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

SUmiARY:  This  action  contains  final 
regulations  pertaining  to  the  Disaster 
Assistance  Act  of  1988.  several 
nondiscretionary  provisions  of  the 
Hunger  Prevention  Act  of  1988,  and 
some  technical  corrections.  These 
provisions:  (1)  Eliminate  the  proration  of 
the  initial  month's  benefits  when  a 
migrant  or  seasonal  farmworker 
household  has  participated  in  the  Food 
Stamp  Program  within  30  days  prior  to 
application,  (2)  exclude  any  emergency 
general  assistance  (GA)  or  public 
assistance  (PA)  vendor  payments  while 
a  migrant  or  seasonal  farmworker 
household  is  in  the  job  stream,  (3) 
increase  food  stamp  allotments  in  three 
stages  to  103  percent  of  the  Thrifty  Food 
Plan  (TFP),  (4)  increase  the  dependent 
care  deduction  from  a  maximum  of  $160 
per  household  per  month  to  a  maximum 
of  $160  per  dependent  per  month, 
excluding  costs  paid  by  an  employment 
and  training  program,  (5)  make  monthly 
reporting  and  retrospective  budgeting 


(MRRB)  optional,  (6)  require  prospective 
budgeting  for  all  households  except 
those  subject  to  MRRB,  (7)  exclude 
advance  earned  income  tax  credit 
payments  when  calculating  income  for 
food  stamp  purposes,  and  (8)  make 
technical  corrections  concerning  the 
urban  Alaska  TFP,  Alaska  proration, 
energy  assistance  payments,  and  the 
dependent  care  deduction.  The  effect  of 
these  changes  is  to  increase  food  stamp 
benefits  and  facilitate  food  stamp 
participation  for  some  households. 

EFFECTIVE  DATES:  This  action  is 
effective  October  1, 1988,  except  for  (1) 
The  provisions  of  7  CFR  273.9(c)(l)(ii)(E) 
and  273.10(a)(l)(ii)  affecting  migrant  and 
seasonal  farmworkers,  which  are 
effective  September  1. 1988;  (2)  the 
provision  of  7  CFR  273.9(c)(ll)  relating 
to  a  technical  correction  concerning 
energy  assistance  payments,  which  is 
effective  September  19. 1988;  (3)  the 
provision  of  7  CFR  273.9(c)(14) 
concerning  advance  earned  income  tax 
credit  payments,  which  is  effective 
January  1, 1980;  and  (4)  the  provisions  of 
7  CFR  272.7(c^  272.7(f)(3)(iii). 
273.11(c)(2)(iiiland273.12(e)(l)(i)(C) 
making  techn^Blcorrections  concerning 
the  urban  Alaska  TFP.  Alaska  proration, 
and  the  dependent  care  deduction, 
which  are  effective  August  1, 1989. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seymour,  Supervisor,  Eligibility  and 
Certification  Regulations  Section, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Service 
(FNS).  3101  Park  Center  Drive, 
Alexandria,  VA  22302,  or  by  telephone 
at  (703)  756-3496. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  Department  has  classified  this 
action  as  nonmajor.  The  annual  effect  of 
this  action  on  the  economy  will  be  less 
than  $100  million.  The  final  action  will 
have  no  effect  on  costs  or  prices. 
Competition,  employment,  investment, 
productivity,  and  innovation  will  remain 
unaffected.  There  will  be  no  effect  on 
the  competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  I'rogram  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
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For  the  reasons  set  forth  in  the  Final  rule 
and  related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
inter-governmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354,  94  Stat.  1164,  September  19. 
1980).  G.  Scott  Dunn.  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  However,  State  welfare 
agencies  are  affected  by  this  ride  to  the 
extent  that  they  must  implement  the 
provisions  described  in  this  action. 
Potentially  eligible  and  currently 
participating  households  may  receive 
increased  benefits  due  to  the  changed 
method  of  adjusting  the  Thrifty  Food 
Plan,  the  revised  procedure  for 
calciilating  the  dependent  care 
deduction,  and  the  exclusion  of  advance 
earned  income  tax  credit  payments. 
Certain  households  which  contain 
migrants  and  seasonal  farmworkers  will 
receive  additional  benefits  if  they  have 
a  break  in  participation  of  30  days  or 
less  or  certain  emergency  assistance 
payments  are  made  on  their  behalf. 
Certain  households  may  no  longer  be 
required  to  participate  in  monthly 
reporting  and  retrospective  budgeting, 
and  households  not  subject  to  monthly 
reporting  must  have  their  benefits 
determined  using  prospective  budgeting. 

Public  Participation  and  Justification  for 
Less  Than  a  Thirty-day  Effective  Date 

This  action  is  being  finalized  without 
prior  notice  or  public  comment  under 
authority  of  5  U.S.C.  553(b)  (A)  and  (B). 
The  matters  addressed  by  this 
rulemaking  are  nondiscretionary. 
Moreover,  most  provisions  in  this  rule 
have  already  been  implemented  by  the 
State  agencies.  .^ 

The  provisions  relating  to  the  Disaster 
Assistance  Act  were  effective 
September  1, 1988.  The  provisions 
relating  to  the  Thrifty  Food  Plan 
adjustment,  the  dependent  care 
.  deduction,  and  monthly  reporting  and 
retrospective  budgeting  were  effective 
October  1. 1988.  The  provision 
concerning  advance  earned  income  tax 
credit  payments  was  effective  January  1. 
1989.  Therefore,  the  Department  has 
determined  in  accordance  with  5  U.S.C. 
553(b)  that  Notice  of  Proposed 
Rulemaking  and  Opportunity  for  public 
comments  is  unnecessary  and  contrary 
to  the  public  interest  and,  in  accordance 


with  5  U.S.C.  553(d).  finds  that  good 
cause  exists  for  making  this  action 
effective  prior  to  the  date  of  publication. 

Paperwork  Reduction  Act 

This  action  does  not  contain  any 
reporting  and  recordkeeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act 

Background 

Disaster  Assistance  Act — 7  CFR 
:''3.9(c)(l)(ii}(E)  and  273.10(a)(l)(ii) 

On  August  11. 1988.  the  President 
signed  Pub.  L  100-387,  the  Disaster 
Assistance  Act  of  1988.  That  law 
mandated  two  changes  affecting  the 
provision  of  food  stamp  benefits  to 
migrant  and  seasonal  farmworker 
households. 

Under  7  CFR  273.9(b)(2)(i).  PA  and  GA 
payments  are  generally  counted  as 
income  to  the  household  when 
determining  its  eligibility  or  calculating 
its  benefits.  Under  certain 
circumstances,  however,  PA  or  GA 
payments  provided  in  the  form  of  a 
vendor  payment  (i.e..  provided  to  a  third 
party  on  behalf  of  the  household)  may 

be  exempt  from  consideration  as     

countable  income,  as  provided  in  7  CFR 
272.9(c)(l)(ii).  Section  501  of  the  Disaster 
Assistance  Act  amended  section  5(k)(2) 
of  the  Food  Stamp  Act  to  broaden  the 
circumstances  under  which  PA  or  GA 
vendor  payments  may  be  excluded  from 
income.  Section  501  provides  for  an 
income  exclusion  for  any  emergency 
assistancepayment  which  is  provided  to 
a  third  party  on  behalf  of  a  migrant  or 
seasonal  farmworker  household  while 
the  household  is  in  the  job  stream.  This 
assistance  may  include,  but  is  not 
limited  to.  emergency  vendor  payments 
for  housing  or  transportation — as  long 
as  the  household  is  in  the  job  stream. 
(Legislative  history  provides  that  this 
provision  does  not  include  vendor 
payments  for  gas  or  auto  repair  to  get 
the  migrant  back  home  or  to  another 
area  of  employment,  nor  does  it  include 
transportation  to  get  the  seasonal 
worker  to  the  farm.  These  are  not  a  part 
of  normal  emergency  grants.  See 
Congressional  Record  of  July  28. 1988.  H 
6038). 

The  effect  of  this  provision  is  to  lower 
the  net  incomes  of  certain  migrant  and 
seasonal  farmworker  households.  By  not 
counting  these  payments  as  income,  net 
household  incomes  will  be  lower  and, 
therefore,  food  stamp  benefits  may  be 
greater.  In  addition,  as  a  result  of  not 
counting  these  payments  as  income  to 
the  household,  more  migrant  and 
seasonal  farmworker  households  will 


have  incomes  low  enough  to  qualify  for 
expedited  service,  which  will  enable 
them  to  receive  their  food  stamps  sooner 
than  they  otherwise  would. 

Accordingly,  this  final  action  amends 
7  CFR  273.9(c){l)(ii)  to  provide  that 
emergency  PA  or  GA  payments  made  on 
behalf  of  a  migrant  or  seasonal 
farmworker  during  the  period  the 
household  is  in  the  job  stream  shall  be 
considered  excludable  vendor  payments 
and  not  counted  as  income  to  the 
household. 

Under  7  CFR  273.10(a)(l)(ii).  a 
household's  food  stamp  benefits  are 
prorated  from  the  date  of  application  to 
the  end  of  the  month  in  the  initial  month 
of  certification.  (The  first  month  on  the 
Program,  or  the  "initial  month."  is 
defined  as  the  first  month  of 
certification  for  participation  in  the  Food 
Stamp  Program  following  any  period 
during  which  the  household  was  not 
certified  for  participation.)  Thus,  if  the 
household  applied  for  the  Program  on  a 
date  other  than  the  first  of  the  month,  it 
would  only  be  entitled  to  a  partial,  or 
prorated,  food  stamp  allotment  for  that 
month.  The  next  month  of  participation, 
the  household  would  be  entitled  to 
receive  its  entire  monthly  benefit. 

Section  502  of  the  Disaster  Assistance 
Act  amended  section  8(c)  of  the  Food 
Stamp  Act  to  ehminate  the  proration 
provision  for  certain  migrant  and 
seasonal  farmworkers.  They  will  receive 
the  full  allotment  for  a  month  of 
application  when  the  household  has 
participated  in  the  Food  Stamp  Program 
within  30  days  prior  tofthe  date  of 
application. 

Migrant  and  seasonal  farmworker 
households  may  participate  sporadically 
in  the  Food  Stamp  Program  as  they  go  in 
and  out  of  the  job  stream,  and  they  may 
have  shorter-than-usual  certification 
periods  due  to  the  unpredictability  of 
their  household  circiunstances. 
Exempting  migrant  and  seasonal 
farmworkers  from  7  CFR  273.10(a)(l)(ii) 
under  certain  circumstances  will 
minimize  the  penalties  associated  with 
their  taking  advantage  of  short-term 
temporary  job  opportunities  which  may 
result  in  incomes  temporarily  too  high  to 
qualify  for  food  stamps.  Thus,  unless  the 
household's  break  in  participation  in  the 
Food  Stamp  Program  exceeds  30  days, 
the  migrant  or  seasonal  farmworker 
household  will  be  eligible  for  a  full 
month's  allotment,  rather  than  a 
prorated  allotment,  in  the  month  of 
application.  Accordingly,  this  final 
action  amends  7  CFR  273.10(a)(l)(ii)  to 
specify  that  the  "initial  month"  for 
migrant  and  seasonal  farmworkers  will 
be  the  first  month  for  which  the 
household  was  certified  for  participation 
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following  any  period  of  more  than  30 
days  during  which  the  household  was 
not  certified  for  participation. 

Hunger  Prevention  Act  of  1988 

On  September  19, 1988,  the  President 
signed  Pub.  L  100^35,  the  Hunger 
Prevention  Act  of  1988.  Several 
nondiscretionary  provisions  of  the 
Hunger  Prevention  Act  are  included  in 
this  action.  These  concern  the 
adjustment  of  the  TFP,  monthly 
reporting  and  retrospective  budgeting, 
advance  payment  of  earned  income  tax 
credits,  and  the  dependent  care 
deduction. 

Thrifty  Food  Plan— 7  CFR  271.2.  271.7. 
273.10(e)(2).  273.10(e)(4).  and  273.12(e) 

The  TFP  is  a  market  basket  of  foods 
for  obtaining  a  nutritious  diet  at  low 
cost.  Food  stamp  allotments  are  based 
on  the  cost  of  the  TFP  for  a  family  of 
four  persons  consisting  of  a  man  and 
woman  ages  20-50  and  children  ages  6-8 
and  9-11.  June  costs  of  the  TFP  are  used 
to  establish  allotments  for  the  following 
October  through  September  period.  In 
order  to  obtain  the  maximum  food 
stamp  allotment  for  each  household  size. 
TFP  costs  are  adjusted  upward  and 
downward  by  USDA  to  take  into 
account  economies  of  scale  and 
household  size  and  the  final  results  are 
rounded  down. 

Section  120  of  the  Hunger  Prevention 
Act  requires  a  change  in  the  procedures 
USDA  follows  in  developing  food  stamp 
allotment  levels.  This  change  increases 
food  stamp  allotments  by  requiring  the 
Department  to  adjust  the  TFP  upward 
(prior  to  making  economy  of  scale  and 
household  size  adjustments)  and  base 
allotments  on  the  adjusted  level.  Under 
this  provision,  food  stamp  allotments 
will  be  increased  in  three  stages  to  a 
point  where  they  equal  103  percent  of 
the  TFP  for  the  preceding  June.  The 
October  1, 1988  adjustment  was  based 
on  100.65  percent  of  the  June  1988  TFP. 
The  October  1. 1989  adjustment  will  be 
based  on  102.05  percent  of  the  June  1989 
TFP,  and  the  October  1, 1990  adjustment 
will  be  based  on  103  percent  of  the  June 
1990  TFP. 

Therefore,  June  1988  TFP  costs  of 
$298.10,  were  increased  by  .65  percent  to 
$300.04  and  rounded  down  to  a  food 
stamp  allotment  for  the  four-person 
household  of  $300  for  the  October  1. 
1988  through  September  30, 1989  period. 
A  Federal  Register  Notice  announcing 
this  amount,  as  well  as  revised  food 
stamp  allotments  for  other  household 
sizes,  was  published  at  53  FR  44505, 
dated  November  3, 1988  and  53  FR 
46187,  dated  November  16, 1988.  State 
agencies  were  notified  of  these  amounts 
on  August  18, 1988. 


Accordingly,  this  final  action  amends 
7  CFR  273.10(e)(4)  to  specify  that 
maximum  food  stamp  allotments  will 
increase  in  stages  to  103  percent  of  the 
cost  of  the  TFP  for  the  preceding  June.  It 
also  makes  conforming  changes  to  7 
CFR  271.2.  271.7,  273.10(e)(2),  and 
273.12(e)  to  specify  that  the  Secretary 
will  make  additional  adjustments  in  the 
TFP  to  obtain  maximum  food  stamp 
allotments. 

Monthly  Reporting  and  Retrospective 
Budgeting— 7  CFR  273.21(a)  and 
273.21(b) 

Under  current  rules  at  7  CFR 
273.21(b)(1)  a  State  agency's  monthly 
reporting  and  retrospective  budgeting 
(MRRB)  system  must  include  all 
households  with  earnings  and  a  recent 
work  history.  Currently  budgeting  and 
reporting  requirements  are  mandated  by 
section  5(f)  and  6(c)  of  the  Food  Stamp 
Act  of  1977,  as  amended  (7  U.S.C.  2014(0 
and  2015(c)).  Section  202  of  the  Hunger 
Prevention  Act  amended  sections  5(f) 
and  6(c)  to  make  monthly  reporting  a 
State  agency  option.  The  Hunger 
Prevention  Act  also  expanded  the 
statutory  exemptions  to  monthly 
reporting  to  include  seasonal 
farmworker  households  and  households 
in  which  all  members  are  homeless 
individuals.  Prior  to  this  only  migrant 
farmworker  households  and  households 
with  no  earned  income  in  which  all 
adult  members  are  elderly  or  disabled 
were  excluded  from  MRRB.  A  State 
agency  may  not  require  any  households 
in  the  exempt  categories  to  submit 
periodic  (monthly)  reports.  To  reflect  the 
expanded  exemptions  the  Department  is 
amending  7  CFR  273.21(b)  in  this  final 
action. 

Under  current  rules  at  7  CFR  273.21  (a) 
and  (b),  households  subject  to  monthly 
reporting  must  be  retrospectively 
budgeted.  With  the  exception  of  those 
households  exempt  from  MRRB,  a  State 
agency  may  determine  the  allotments  of 
other  households  either  prospectively  or 
retrospectively.  Section  202  of  the 
Hunger  Prevention  Act  amended  section 
5(f)(2)  of  the  Food  Stamp  Act  (7  U.S.C. 
2014(f))  to  require  State  agencies  to 
prospectively  budget  all  households  not 
subject  to  monthly  reporting. 
Accordingly,  this  final  action  amends  7 
CFR  273.21(b)(2)  to  reflect  this  provision. 

Prior  to  enactment  of  the  Hunger 
Prevention  Act,  sections  6(c)(1)  and 
6(c)(5)  of  the  Food  Stamp  Act  contained 
authorities  for  several  types  of  reporting 
waivers.  Section  5(f)  of  the  Food  Stamp 
Act  contained  related  authorities  to 
permit  waivers  of  budgeting 
requirements.  The  authorities  are 
contained  in  current  7  CFR  273.21(a)(4), 
under  which  FNS  may  approve  several 


types  of  budgeting  and  reporting 
waivers  to  provide  State  agencies  with 
flexibility  and  to  ensure  that  a  State 
agency's  MRRB  system  is  operated  in  a 
cost  effective  manner.  The  waiver 
authorities  also  included  waivers  of 
budgeting  and/or  reporting  requirements 
to  allow  State  agencies  to  conform  their 
food  stamp  budgeting  and /or  reporting 
systems  to  the  criteria  for  budgeting  or 
reporting  in  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program. 
Under  the  current  waiver  authority  FNS 
could  approve  proposals  to  allow  less- 
frequent-than-monthly  periodic 
reporting  if  monthly  reporting  would  not 
be  cost  effective  for  selected  categories 
of  households  and  to  allow  alternative 
methods  of  reporting  at  less  frequent 
intervals  for  those  households.  The  final 
waiver  authority  allows  FNS  to  waive 
retrospective  budgeting  for  households 
waived  from  monthly  reporting. 

The  Hunger  Prevention  Act  retains  the 
waiver  authorities  for  food  stamp/AFDC 
budgeting  and  reporting  consistency 
contained  in  sections  S(f)(4)  and  6(c)(5) 
of  the  Food  Stamp  Act  while  eliminating 
the  other  waiver  authorities.  However 
the  provision  requiring  prospective 
budgeting  for  households  not  subject  to 
monthly  reporting  may  not  be  waived. 
Thus,  the  authority  permitting  waivers 
of  reporting  requirements  based  on 
AFDC  consistency  is  essentially  moot 
although  it  has  been  retained  in  section 
6(c)(5)  of  the  Food  Stamp  Act  With  the 
exception  of  households  exempt  from 
monthly  reporting  under  section  6(c)(1). 
monthly  reporting  is  optional  and  State 
agencies  wishing  to  change  reporting 
requirements  will  no  longer  need  to 
request  waivers  to  implement  such 
changes.  To  reflect  the  above-described 
changes  mandated  by  section  202  of  the 
Hunger  Prevention  Act  the  Department 
is  amending  7  CFR  273.21(a)  to  delete 
obsolete  waiver  authorities. 

Under  the  current  provisions  of  7  CFH 
273.21(d)  and  (g),  households  (subject  to 
MRRB)  suffering  serious  hardship  must 
have  their  benefits  determined  using 
prospective  budgeting  during  the 
beginning  months.  Section  202  of  the 
Hunger  Prevention  Act  amended  section 
5(f)(3)(B)  of  the  Food  Stamp  Act  to 
require  State  agencies  to  determine  the 
allotments  of  all  households,  otherwise 
subject  to  MRRB.  prospectively  for  the 
first,  or  at  the  option  of  the  State  agency, 
for  the  first  and  second  months  of 
participation  following  certification 
without  regard  to  serious  hardship.  To 
reflect  this  change  the  Department  is 
amending  7  CFR  273.21  by  deleting  all 
references  to  special  procedures  for 
households  suffering  serious  hardship. 
The  Department  is  also  amending  7  CFR 
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273.21(d)  to  remove  the  current  option 
which  allows  a  State  agency  to  utilize 
an  additional  beginning  month  to 
coincide  with  the  AFDC  budgeting 
syttem  for  households  applying  jointly 
for  both  programs.  This  is  consistent 
with  the  Hunger  Prevention  Act  which 
specifies  that  State  agencies  must  use 
one  or  two  beginning  months.  State 
agencies  wishing  to  use  a  third 
beginning  month  will  not  have  to 
request  a  waiver  from  FNS. 

ExcJusjon  for  Advance  Payment  of 
Earned  Income  Tax  Credit— 7  CFR 

273.9(c)(U) 

Section  402  of  the  Hunger  Prevention 
Act  amended  section  5(d)  of  the  Food 
Stamp  Act  to  provide  for  an  additional 
exclusion  in  calculating  a  household's 
income  for  food  stamp  purposes.  Income 
exduaions  are  not  counted  toward  the 
level  of  a  household's  net  income.  Since 
food  stamp  benefits  are  based  upon  an 
individual  household's  net  income,  an 
additional  income  exclusion  would 
lower  the  net  incomes  of  some 
households,  thereby  increasing  their 
benefits. 

Under  7  CFR  273.g(b)  and  273  J(c)(9). 
there  is  an  implicit  distinction  for  food 
stamp  purposes  between  earned  income 
tax  credit  (EITC)  payments  made  as 
advance  payments  and  EITC  payments 
made  as  tax  refunds.  (Under  the  Internal 
Revenue  Code,  certain  low-income 
households  can  receive  ETTCs  as 
advance  payments.  They  can  receive 
these  as  part  of  their  income  tax 
refunds,  as  part  of  their  paychecks 
(though  a  reduction  in  taxes  withheld), 
or  as  a  reduction  in  taxes  that  otherwise 
would  have  been  paid  at  the  end  of  the 
year.  More  than  QU  percent  of  EITC 
payments  are  provided  as  tax  refunds 
(S.  Report  100-397,  dated  June  23. 1988). 

EITC  payments  which  are  made  as 
"advance  payments"  are  implicitly 
counted  as  part  of  food  stamp  income 
under  7  CFR  273.9  (b)  and  (c)  to  the 
extent  that  the  credit  is  paid  "in 
advance"  in  each  paych«ck.  Tax  refunds 
are  considered  to  be  nonrecurring  lump- 
sum payments.  As  such,  they  are 
excluded  from  being  counted  as  food 
stamp  income  under  7  CFR  273.9(c)(9]; 
they  are  counted  as  food  stamp 
resources  in  accordance  with  7  CFR 
273.8(c)  of  the  food  stamp  regulations. 

Section  402  of  the  Hunger  Prevention 
Act  provides  that  advance  EITC 
payments  must  not  be  considered  as 
income  for  food  stamp  purposes. 
Legislative  history  indicates  that  these 
payments  should  be  counted  as 
resources  (S.  Report  100-397,  dated  June 
23. 1988).  Thus,  this  final  action  amends 
7  CFR  273.9(c)  to  add  a  new  paragraph 
(14)  to  provide  that  advance  EITC 


payments  reflected  in  the  paycheck  will 
be  treated  in  the  same  manner  as  EITC 
refund  payments.  These  payments  will 
be  excluded  from  income;  they  will  be 
counted  as  a  resource  against  the  food 
stamp  recipient's  resource  limit  to  the 
extent  that  they  become  a  resource 
available  to  the  household. 

Dependent  Care  Deduction — 7  CFR 
273.9(d)(4).  273.10(d)(l)(i),  and 
273.10(e)(l)(i)(E) 

Deductions  are  expenses  that  are 
subtracted  from  a  household's  income  in 
determining  the  amount  of  its  nef 
income  for  food  stamp  purposes.  Under 
7  CFR  273.9(d)(4).  households  are 
allowed  a  deduction  for  their  actual 
dependent  care  expenses  up  to  a 
maximum  of  $160  per  household  per 
month.  These  expenses  must  be 
necessary  for  a  household  member  to: 

(1)  Accept  or  continue  employment.  (2) 
seek  employment  in  compliance  with  the 
Food  Stamp  Program's  job  search 
criteria  or  an  equivalent  effort  by  those 
not  subject  to  job  search,  or  (3)  attend 
training  or  receive  education  which  is 
preparatory  to  employment 

Siection  403  of  the  Hunger  Prevention 
Act  amended  section  5(e)  of  the  Food 
Stamp  Act  to  increase  the  dependent 
care  deduction  for  certain  households 
and  to  provide  that  other  households 
would  not  be  entitled  to  the  dependent 
care  deduction.  Section  403:  (1)  Provides 
that  households  eligible  for  the 
dependent  care  deduction  can  deduct  up 
to  $160  a  month  per  dependent  rather 
than  $160  a  month  per  household,  and 

(2)  specifies  that  the  dependent  care 
deduction  cannot  be  taken  for 
dependent  care  expenses  which  are 
reimbursed  under  an  employment  and 
training  program  as  specified  in  section 
6(d)(4)(I)  of  the  Act  (7  CFR  273.7). 

The  restriction  that  households  cannot 
receive  a  dependent  care  deduction  for 
dependent  care  expenses  which  are 
reimbursed  under  an  employment  and 
training  program  simply  reiterates  the 
principle  already  set  forth  in  7  CFR 
273.10(d)(1)  that  households  should  not 
be  aUowed  a  deduction  from  income  for 
reimbursed  expenses  that  are  excluded 
from  income.  Allowing  a  dependent  care 
deduction  in  addition  to  providing  a 
reimbursement  would  generally 
constitute  a  subsidy  to  the  household 
beyond  that  necessary  to  make  up  for 
the  costs  actually  incurred  for 
dependent  care.  Accordingly,  this  final 
action  amends  7  CFR  273.9(d)(4). 
273.10(d)(l)(i),  and  273.10(e)(l)(i)(E)  to 
increase  the  maximum  dependent  care 
deduction  from  $160  per  household  per 
month  to  $180  per  dependent  per  month 
and  to  specify  that  households  will  not 
be  entitled  to  a  dependent  care 


deduction  under  certain  circumstances 
(including  when  their  depmdent  care 
expenses  are  reimbursed  under  an 
employment  and  training  program).  It 
also  makes  a  technical  change  to:  (1) 
Delete  references  to  seeking 
employment  in  compliance  with  the  job 
search  criteria  or  an  equivalent  effort 
and  (2)  to  add  language  to  specify  that 
dependent  care  costs  incurred  to  pursue 
activities  necessary  to  comply  with 
employment  and  training  requirements 
would  meet  the  criteria  for  obtaining  the 
dependent  care  deduction.  This  change 
will  conform  this  section  to  language 
elsewhere  in  the  regulations. 

Technical  Corrections— 7  CFR  272.7(c), 
272.7(f),  273.9(c)(ll).  273.12(c)(2)(iii)  and 
273.12(e)(1)(C) 

Under  7  CFR  272.7(c).  the  "Urban 
Alaska  TFP"  is  incorrectly  defined  as 
being  (in  part)  1.0079  percent  higher  than 
the  Anchorage  TFP.  'The  Urban  Alaska 
TFP  is  obtained  by  multiplying  the 
Anchorage  TFP  by  1.0079,  which  is 
different  mathematically  than  being 
1.0079  percent  higher.  Thus,  the  Urban 
Alaska  TFP  is  actually  100J9  percent  of 
the  Anchorage  TFP,  or  .79  percent 
higher.  Accordingly,  7  CFR  272.7(c)  is 
being  amended  to  correct  this  and 
specify  that  the  Urban  Alaska  TFP  will 
be  .79  percent  higher  than  the 
Anchorage  TFP. 

Under  7  CFR  272.7(f)(3)(iii), 
households  in  Alaska  are  incorrectly 
excluded  from  the  proration 
requirements  of  7  CFR  273.10(a)  for  the 
initial  month  of  participation.  However, 
the  Alaska  State  Agency  correctly 
applies  the  provisions  of  7  CFR 
273.10(a).  The  oversight  in  the 
regulations  is  being  corrected  by  this 
rule. 

Section  343  of  Pub.  L.  100-435  made  a 
technical  change  to  the  Food  Stamp  Act 
to  specify  that  energy  assistance 
payments  or  allowances  that  are 
excluded  from  income  do  not  have  to  be 
part  of  a  Federal,  State,  or  local  law 
enacted  specifically  for  the  purpose  of 
providing  energy  assistance.  Instead,  the 
law  may  be  for  some  other  purpose,  but 
it  may  include  an  energy  assistance 
component.  Under  7  CFR  273.9(c){ll) 
the  Federal  laws  must  be  for  the  purpose 
of  provding  energy  assistance,  and 
payments  or  allowances  under  State  or 
local  laws  must  be  designated  and  made 
for  the  purpose  of  providing  energy 
assistance.  According  to  legislative 
history,  this  change  is  not  intended  to 
change  current  policy  (S.  Rept  100-397, 
dated  June  23. 1988.  p.  29).  Accordingly. 
7  CFR  273.9(c)(ll)  is  amended  to  clarify 
that  the  payments  or  allowances  under 


Federal  laws  must  be  made  for  the 
purpose  of  providing  energy  assistance. 

Under  7  CFR  273.12(e)(1)(C). 
adjusmients  in  the  shelter/dependent 
care  deduction  are  effective  in 
accordance  with  S  273.9(d)(8).  However. 
Pub.  L  99-198  and  Pub.  L  99-500  (See  51 
FR 11009  and  51  FR  42992)  established 
the  dependent  care  deduction  as  a 
separate  deduction  from  the  shelter 
deduction.  The  dependent  care 
deduction  is  not  adjusted  periodically  to 
take  into  account  changes  in  the  cost  of 
living,  so  the  provisions  of  7  CFR 
273.9(d)(8)  no  longer  apply.  Likewise,  7 
CFR  273.11(c)(2)(iii)  continues  to 
consider  together  the  shelter  and 
dependent  care  deductions  in  counting 
the  expenses  of  ineligible  household 
members.  Therefore,  7  CFR 
273.11(c)(2)(iii)  and  273.12(e)(l)(i)(C)  are 
being  amended  to  reflect  that  the 
dependent  care  deduction  is  no  longer 
tied  to  the  shelter  deduction. 

Implementadon 

State  agencies  were  required  to 
implement  the  provisions  of  this  rule  in 
accordance  with  effective  dates 
specified  in  Pub.  L 100-387  and  Pub.  L 
100-435. 

The  provisions  of  this  rule  which 
relate  to  migrant  and  seasonal 
farmworkers  (7  CFR  273.9(c)(l)(ii)(E) 
and  273.10(a)(l)(ii))  were  effective 
September  1, 1988  for  all  households 
applying  or  certified  subsequent  to 
August  31, 1988.  Changes  affecting 
currently  participating  households  were 
to  be  implemented  on  recertification  or 
when  it  was  necessary  to  implement 
other  changes  affecting  the  household. 
The  Food  and  Nutrition  Service  notified 
its  regional  offices  on  August  10, 1988  of 
these  provisions  of  the  Disaster 
Assistance  Act.  They,  in  turn.  notiHed 
State  agencies. 

State  agencies  were  required  by 
section  701(b)(1)  of  Pub.  L  100-435  to 
implement  the  provisions  of  this  rule 
regarding  a  technical  correction  to  7 
CFR  273.9(c)(ll)  concerning  energy 
assistance  payments  on  September  19. 
1988.  This  technical  correction  to  7  CFR 
273.9(c)(ll)  does  not  represent  any 
change  in  policy  and  does  not  require 
any  special  implementation  efforts  by 
State  agencies. 

State  agencies  were  required  to 
implement  the  provisions  of  this  rule 
relating  to  the  Thrifty  Food  Plan  (7  CFR 
271.2,  271.7.  273.10(e)(2).  273.10(e)(4)(ii), 
and  273.12(e))  on  October  1. 1988.  These 
provisions  were  implemented  as  a  mass 
change  in  accordance  with  7  CFR 
273.12(e).  If  for  any  reason,  a  State 
agency  failed  to  implement  these 
provisions  on  that  date,  households 
should  be  provided  the  lost  benefits 


which  they  would  have  received  if  the 
State  agency  had  implemented  these 
provisions  as  required.  State  agencies 
were  individually  notified  about  the 
provisions  relating  to  the  Thrifty  Food 
Plan  on  August  18. 1988. 

State  agencies  were  required  to 
implement  the  provisions  relating  to  the 
dependent  care  deduction  (7  CFR 
273.9(d)(4).  273.10(d)(l)(i)  and 
273.10(e)(l)(i)(E))  and  monthly  reporting 
and  retrospective  budgeting  (7  CFR 
273.21  (a)  and  (b))  on  October  1, 1988. 
These  provisions  were  immediately 
effective  for  all  households  certified 
subsequent  to  September  30, 1988. 
Changes  affecting  currently  participating 
households  were  to  be  implemented  V 
upon  receriification,  at  the  householdjs 
request  or  when  it  wa|  necessary  to 
implement  other  changes  affecting  the 
household.  (For  example,  a  change 
reported  by  a  nonmonthly  reporting 
retrospectively  budgeted  household  was 
to  be  implemented  in  accordance  with  7 
CFR  273.12.)  The  Department  is  not 
requiring  State  agencies  to  conduct  a 
casefile  review  to  implement  monthly 
reporting  and  retrospective  budgeting 
changes  for  currently  participating 
households.  Monthly  reports  submitted 
by  households  which  have  become 
exempt  from  MRRB  as  a  result  of  the 
Hunger  Prevention  Act,  such  as  non- 
migrant  seasonal  farmworkers  or  the 
homeless,  are  to  be  treated  as  change 
reports  and  processed  prospectively  in 
accordance  with  7  CFR  273.12(c). 

Changes  relating  to  the  dependent 
care  deduction  had  to  be  implemented 
as  of  October  1, 1988  for  all  households. 
State  agencies  were  individually 
notified  about  the  dependent  care 
deduction  on  August  18, 1988.  Regional 
offices  were  notiffed  about  the  monthly 
reporting  and  retrospective  budgeting 
provisions  on  September  27, 1988. 

State  agencies  were  required  to 
implement  the  provision  of  this  rule 
concerning  the  exclusion  of  advance 
payment  or  earned  income  tax  credits,  7 
CFR  273.9(c){14),  on  January  1, 1989. 
Households  applying  subsequent  to 
December  31, 1988  were  to  have  this 
provision  implemented  as  of  their  date 
of  application.  Earned  income  tax  credit 
changes  affecting  households 
participating  as  of  December  31, 1988 
were  to  be  implemented  upon 
recertiBcation,  at  the  household's 
request  or  when  it  was  necessary  to 
implement  other  changes  affecting  the 
household.  State  agencies  were  notified 
on  December  22, 1988  to  implement  the 
advance  payment  of  earned  income  tax 
credits  provision. 

All  other  provisions  of  this  rule 
involve  only  technical  corrections 
concerning  the  urban  Alaska  TFP  (7  CFR 


272.7(c)),  Alaska  proration  (7  CFR 
272.7(f)(3)(iii)),  and  the  dependent  care 
deduction  (7  CFR  273.11(c)(2)(iii)  and 
273.12(e)(l)(i)(C)).  These  technical 
corrections  do- not  represent  any  change 
in  policy  and/or  do  not  require  any 
special  implementation  efforts  by  State 
agencies.  These  provisions  will  be 
effective  August  1. 1989. 

Lastly,  this  action  clarifies  that  quality 
control  errors  resulting  from  changes  to 
7  CFR  273.9.  273.10.  and  273.21  (relating 
to  the  increase  in  the  dependent  care 
deduction,  monthly  reporting  and 
retrospective  budgeting,  assistance  for 
migrants  and  seasonal  farmworkers,  and 
advance  earned  income  tax  credit 
payments)  during  the  required 
implementation  time  frame  established 
by  this  rulemaking  shall  be  handled  in 
accordance  with  interim  regulations 
published  at  53  FR  44171,  dated 
November  2. 1988.  Changes  to  7  CFR 
273.10(e)(4),  relating  to  adjustments  to 
food  stamp  allotments,  are  not  covered 
in  the  quality  control  hold  harmless 
provision  in  accordance  with  H.  Rept. 
100-828.  dated  August  5, 1988  (p.  35) 
which  provides  that  the  grace  period 
would  not  apply  for  mass  benefit 
changes,  such  as  annual  adjustments  in 
deductions  and  benefit  levels. 

If  for  any  reason  a  State  agency  failed 
to  implement  any  of  these  provisions  by 
the  required  dates,  affected  households 
shall  be  provided  lost  benefits  which 
they  would  have  received  if  the  State 
agency  had  implemented  these 
provisions  as  required. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Alwfs,  Claims,  Food  stamps. 
Fraud.  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  security.  Students. 

Accordingly,  7  CFR  Parts  271. 272  and 
273  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  271. 
272  and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 
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PART  271-OENERAL INFORMATIOM 
ANODEFINmONS 

2.  In  8  271.2: 

a.  The  defuiition  of  "Beginning 
inonth(s)"  is  amended  by  removing  the 
second  sentence;  and 

b.  The  definition  of  "Thrifty  Food 
Plan"  is  amended  by  removing  the 
second  sentence  and  replacing  it  with 
two  new  sentences. 

The  addition  reads  as  follows: 


9271.2 


Thrifty  Food  Pkm The  cost  of 

such  diet  shall  be  the  basis  for  uniform 
allotments  for  all  households  regardless 
of  their  actual  composition.  In  order  to 
develop  maximum  food  stamp 
allotments,  the  Secretary  shall  make 
household  size  and  other  adjustments  in 
the  Thrifty  Food  Plan  taking  into 
accoimt  economies  of  scale  and  other 
adjustments  as  required  by  law. 


S  271.7    lAmMdMtl 

3.  In  S  271.7,  paragraphs  (b).  [c),  (d], 
and  (e).  are  amended  by  replacing  the 
words  "Thrifty  Food  Plan"  with  the 
words  "maximum  food  stamp 
allotments"  each  place  they  appear 
(eleven  occurrences). 

PART  272— REQUIREMENTS  FOR 
PARTiaPATING  STATE  AGENCIES 

4.  In  I  272.1,  a  new  paragraph  (g](109) 
is  added  in  numerical  order  to  read  as 
follows: 

§  272.1    Qsneral  tenns  and  conditions. 
•        •        •        •        • 

(g)  *  •  * 

(109)  Amendment  No.  315.  Program 
changes  required  by  Amendment  No. 
315  to  the  food  stamp  regulations  shall 
be  implemented  as  follows: 

(i)  The  provisions  relating  to  migrant 
and  seasonal  farmworkers  (7  CFR 
273.9(c)(l)(ii)(E)  and  273.10(a)(l)(ii))  are 
effective  September  1, 1988  for  all 
households  applying  or  certified 
subsequent  to  August  31, 198&  Changes 
affecting  currently  participating 
households  are  to  be  implemented  at 
recertification  or  when  it  is  necessary  to 
implement  other  changes  affecting  the 
household. 

(ii)  State  agencies  were  required  to 
implement  the  provision  of  this  rule 
regarding  a  technical  correction 
concerning  energy  assistance  payments 
(7  CFR  273.9(c)(ll))  on  September  19, 
1388. 

(iii)  State  agencies  were  required  to 
implement  revised  food  stamp 
allotments  on  October  1, 1988  (7  CFR 


271.2,  271.7.  273.10(e)(2).  273.10(e)(4){ii), 
and  27S.12(e)).  Revised  allotments  were 
implemented  as  mass  changes  in 
accordance  with  7  CFR  273.12(e). 

(iv)  State  agencies  were  required  to 
implement  the  provision  relating  to  the 
dependent  care  deduction,  7  CFR 
273.9(dK4).  273.10(d)(lKi).  and 
273.10(e)(lKiME).  and  monthly  reporting 
and  retrospective  budgeting.  7  CFR 
273.21(8)  and  (b),  on  October  1, 1988. 
These  provisions  were  immediately 
effective  for  all  households  certified 
subsequent  to  September  30, 1988. 
Changes  affecting  currently  participating 
households  were  to  be  implemented 
upon  recertification,  at  the  household's 
request  or  when  it  was  necessary  to 
implement  other  changes  affecting  the 
household.  (For  example,  a  change 
reported  by  a  nonmonthly  reporting 
retrospectively  budgeted  household  was 
to  be  implemented  in  accordance  with  7 
CFR  273.12.)  The  Department  was  not 
requiring  State  agencies  to  conduct  a 
casefile  review  to  implement  monthly 
reporting  and  retrospective  budgeting 
changes  for  currently  participating 
households.  Monthly  reports  submitted 
by  households  which  became  exempt 
from  MRRB  as  a  result  of  the  Hunger 
Prevention  Act,  such  as  non-migrant 
seasonal  farmworkers  or  the  homeless, 
were  to  be  treated  as  change  reports 
and  processed  prospectively  in 
accordance  with  7  CFR  273.12(c). 

(v)  State  agencies  were  required  to 
implement  the  provisions  of  this  rule 
concerning  the  exclusion  of  advance 
payment  of  earned  income  tax  credits,  7 
CFR  273.8(c)(1)  and  273.9(c)(14),  on 
January  1, 1989.  Households  applying 
subsequent  to  December  31, 1988  shmild 
have  had  this  provision  applied  to  them 
as  of  their  date  of  appUcation.  Changes 
affecting  households  participating  as  of 
December  31, 1988  were  to  be 
implemented  upon  recertification,  at  the 
household's  request,  or  when  it  was 
necessary  to  implement  other  changes 
affecting  the  household. 

(vi)  Ail  other  provisions  of  this  rule, 
relating  to  technical  corrections 
concerning  the  urban  Alaska  TFP  (7  CFR 
272.7(c)).  Alaska  proration  (7  CFR 
272.7(r)(3)(iii)).  and  the  dependent  care 
deduction  (7  CFR  273.11(c)(2](iii)  and 
273.12(e)(l)(i)(C)).  are  to  be  implemented 
August  1. 1989. 

(vij)  Quality  control  errors  made  as  a 
result  of  this  rule's  changes  to  §§273J^ 
^^73.10,  and  273.21  during  the  required 
■iipiementation  time  frame  established 
by  this  rulemaking  shall  be  handled  in 
accordance  with  interim  regulations 
published  at  53  FR  44171,  dated 
November  2, 1988.  Food  stamp  allotment 
changes  are  not  covered  by  the  interim 


regulation  because  this  is  a  mass 
change. 

(viii)  State  agencies  ¥^ich  failed  to 
implement  any  of  these  provisions  by 
the  required  dates  shaU  provide  affected 
households  with  the  lost  benefits  they 
would  have  received  if  the  State  agency 
had  implemented  these  provisions  as 
required. 

5.  In  9  272.7: 

a.  The  definition  of  "Urban  Alaska 
TFP"  in  paragraph  (c)  is  amended  by 
revising  the  first  sentence;  and 

b.  The  last  sentence  of  paragraph 
(r)(3)(iii)  is  revised 

The  revisions  read  as  follows: 


(272.7    Procedures  for 
sdmMslration  In  Alaska. 


(c)  •  •  • 

"Urban  Alaska  TFF*  refers  to  a  TFP 
that  is  the  higher  of  the  TFP  that  was  in 
effect  in  each  area  on  October  1, 1985,  or 
.79  percent  higher  than  the  Anchorage 
TFP,  as  calculated  by  FNS.  with 
rounding  and  other  reductions  that  are 
appropriate.  *  *  * 

(0  •  *  * 

(3)  •  •  • 

(iii)  *  *  •  The  household,  if 
determined  ehgible,  shall  be  entitled  to 
benefits  in  accordance  with  1 273.10(a). 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

6.  In  5  273.9: 

a.  Paragraph  (c)(l)(ii)(C)  is  amended 
by  removing  the  last  word  "or"; 

b.  Paragraph  (c)(l)(ii)(D)  is  amended 
by  changing  the  period  "."  to  a 
semicolon  ";"  and  adding  the  word  "or": 

c.  New  paragraph  (c)((l)(ii)(E)  is 
added; 

d.  The  first  sentence  of  paragraph 
(c)(ll)  is  revised; 

e.  New  paragraph  (c)(14)  is  added: 
and 

f.  Paragraph  (d)(4)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

§  273.A    Income  and  deductions. 

***** 

(c)  •  *  • 

(!)••* 

(ii)  •   •   • 

(E)  Emergency  assistance  for  a 
migrant  or  seasonal  farmworker 
household  during  the  period  the 
household  is  in  the  job  stream.  This 
assistance  may  include,  but  is  not 
limited  to,  emergency  vendor  payments 
for  housing  or  transportation. 


-/•-'-•.; 'I'lT! W til  ..It. 
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(11)  Pasrments  or  aUowances  made  for 
the  purpose  of  providing  enogy 
assistance  under  any  Federal  law.  *  *  * 

***** 

(14)  Earned  income  tax  credit 
payments  received  either  as  a  lump  sum 
or  payments  uoder  section  3507  of  the 
Internal  Revenue  Code  oi  1986  (relating 
to  advance  payment  of  earned  iitcome 
tax  credits  received  as  pari  of  the 
paycheck  or  as  a  reduction  in  taxes  that 
otherwise  would  have  been  paid  at  the 
end  of  the  year). 

(d)  •  *  * 

(4)  Dependent  care.  Payments  for  the 
actual  costs  for  the  care  of  children  or 
other  dependents  when  necessary  for  a 
household  member  to  accept  or  continue 
employment,  comply  with  the 
employment  and  training  requirements 
as  specified  under  §  273.7(f),  or  attend 
training  or  pursue  education  which  is 
preparatory  to  employment,  except  as 
provided  in  §  273.20(d)(l)(i).  The 
maximum  monthly  dependent  care 
deduction  amount  households  shall  be 
granted  under  this  provision  is  $160  per 
month,  per  dependent 

7.  In  5  273.10: 

a.  The  introductory  text  of  para^^ph 
(a)(l)(ii)  is  amended  by  renraving  the 
third  sentence  and  replacing  it  with  two 
new  sentences; 

b.  The  first  sentence  of  paragraph 
(d)(l)(i)  is  revised; 

c.  llie  first  sentence  of  paragraph 
(e)(l)(i)(E)  is  revised; 

d.  Paragraphs  (e)(2)(ii)(A), 
(e)(2)(vil(A),  and  (e)(2)(viMC)  are 
amended  by  replacing  the  words 
"Thrifty  Food  Plan"  with  the  words 
"maximiun  food  stamp  allotment"  each 
place  they  appear  (seven  occurrences); 

e.  The  title  (^  paragraph  (eK4]  is 
revised; 

f.  Paragraph  (eK4H9 »»  revised; 

g.  Paragraph  (e)ii[4)(iiKC)  is  amended 
by  replacing  the  words  "and  each 
October  1  thereafter,"  with  the  words 
"October  1, 1986,  and  October  1, 1987,"; 
and 

b.  New  paragFapha  (eK4)(ii)(D), 
(e)(4)(ii)(E),  and  (e)(4Kii)(F)  are  added. 

"The  revisions  and  additions  read  as 
foUows: 

§273.10    Oetsrmining  Iwusehoid  aNglMltty 
and  beaefit  levels. 

(a)  •  *  * 

(1)  •  •  ' 

(ii)  *  *  *  As  used  in  this  section,  the 
term  initial  month  means  the  first  month 
for  which  the  household  is  certified  for 
participation  in  the  Pood  Stamp  Program 
following  any  period  during  which  the 
household  was  not  certified  for 
participation,  except  for  migrartt  and 
seasonal  farmworker  hons^iolds.  In  the 


case  of  migrant  and  seasonal 
farmworker  househobk.  the  term  initial 
month  means  the  first  month  for  which 
the  household  is  certified  for 
participation  in  the  Food  Stamp  Program 
following  any  period  of  more  than  30 
days  during  which  the  household  was 
not  certified  for  participation.  •  •  • 
***** 

(d)  •  *  • 
(!)••• 

(i)  Any  expense  covered  by  an 
excluded  reimbursement  (including 
reimbursements  under  employment  and 
training  programs)  or  excluded  vendor 
payment  (except  an  energy  assistance 
vendor  payment  made  under  the  Low 
Income  Home  Energy  Assistance  Act 
(LIHEAA))  shall  not  be 
deductible.  *  *  * 
***** 

(e)  •  *  • 

(1)  *  *  * 

(i)  •  •  • 

(E)  Subtract  allowable  monthly 
dependent  care  expenses,  if  any,  up  to  a 
maximum  amount  of  $160  per 
dependent  *  •  • 

(4)  Thrifty  Food  Han  (TFP)  and 
Maximum  Food  Stamp  Allotments. 

(i)  Maxiimmi  food  stamp  allotment 
level.  Maximum  food  stamp  allotments 
shall  be  based  on  the  ITP  as  defined  in 
§  271.2,  and  they  shall  be  uniform  by 
household  size  throoghoat  the  48 
contiguous  States  and  the  District  of 
Columbia.  The  TFP  for  Hawaii  shall  be 
the  TFP  for  the  48  States  and  DC 
adjusted  for  the  price  of  food  in 
Honohilu.  The  TFPs  for  urban,  raral  I. 
and  rural  Q  parts  ctf  Alaska  shall  be  the 
TFP  for  the  48  States  and  DC  adjusted 
by  the  price  of  food  in  Anchorage  and 
further  adjusted  for  urban,  rural  L  and 
rural  n  Alaska  as  defined  in  S  272.7(c]. 
The  TFPs  for  Guam  and  the  Virgin 
Islands  shall  be  adjusted  for  changes  in 
the  cost  of  food  in  the  48  States  and  DC 
provided  that  the  cost  of  these  TFPs 
may  not  exceed  the  cost  of  the  highest 
TFP  for  the  50  States.  The  TFP  amotmts 
and  maximum  allotments  in  each  area 
are  adjusted  amnully  and  will  be 
prescribed  in  a  General  Notice 
published  in  the  Fadetal  Registar. 

(ii)  •  •  • 

(D)  Effective  October  1. 1968. 
maximum  food  stamp  allotments  shall 
be  based  on  100.65  percent  of  the  cost  of 
the  TFP  for  the  preceding  June,  rounded 
to  the  nearest  fewer  dollar  increment 

(E)  Effective  October  1, 1989, 
maxinunn  food  stamp  allotments  shall 
be  based  on  10ZJ06  pvcent  of  the  cost  of 
the  TFP  for  the  preceding  June,  rounded 
to  the  nearest  lower  dollar  increment 


(F)  ^ective  October  1, 1990  and  each 
October  1,  thereafter,  maximum  food 
stamp  allotments  shall  be  based  on  103 
percent  of  the  cost  of  the  TFP  for  the 
preceding  June,  rounded  to  the  nearest 
lower  dollar  increment. 


8.  In  §  273.11.  the  last  sentence  of 
paragraph  (c)(2)(iii)  is  revised  to  read  as 
follows: 

§273.11    Action  on  ttousefwlds  wNh 
special  circumstances. 


(c)  *  •  • 

(2)  •  *  • 

(iii)  *  •  *  AU  but  the  ineligible 
members'  share  is  counted  as  a 
deductible  sheher  or  dependent  care 
expense  for  the  remaining  household 
members. 


9.  In  5  273.12: 

a.  Paragraph  (e)  introductory  text  and 
paragraph  (e)(l)(i)(A)  are  amended  by 
replacing  the  words  Thrifty  Food  Plan" 
with  the  words  "maximum  food  stamp 
allotment"  each  place  they  appear  (2 
occurrences). 

b.  Paragraph  (e)(l)(i)(C)  is  revised  to 
read  as  follows: 


§273.12 


(e)  •  •  • 
(1)  *  *  • 
(i)  *  *  * 

(C)  Adjustments  in  the  sheher 
deduction  shall  be  effecbve  in 
accordance  writh  }  273.9(dH8).        ^   . 

10.  In  i  273.21: 

a.  Paragraph  (a)(4)  is  revised, 

b.  Paragraph  (b)  is  revised. 

c.  In  the  second  sentence  of  paragraph 
(d).  the  phrase  "except  that  for  a 
household  whidi  has  applied  for  food 
stamps  and  AFDC  at  the  same  time  the 
State  agency  may  allow  an  additional 
beginning  month  if  necessary  to  comcide 
with  the  AFDC  budgeting  systest"  is     - 
removed, 

d.  In  the  second  sentence  of  paragraph 
(d)(2)  the  phrase  "except  when  an 
additional  beginning  month  is  provided 
in  accordance  with  introductory 
paragraph  (d)  of  this  section"  is 
removed,  and  the  comma  (,)  preceding 
the  phrase  is  replaced  with  a  period  (.J, 

e.  The  phrase  "serious  hardship 
provisions" is  removed  from  the  titte  of 
paragraph  (e)  and  the  phrase  "beginning 
months'  procedures"  it  added  in  its 
place, 

f.  The  phrase  "not  suffering  serioa* 
hardship" ia  removed  fnm  the  title  of 
paragraph  (f)  and  the  phrase  following 
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the  beginning  months"  is  added  in  its 
place,  , 

g.  The  phrase  "such  as  for  serious 
hardship  cases  or"  is  removed  from 
paragraph  (n(l](ii)  and  the  phrase 
"during  the  beginning  months  or  for"  is 
added  in  its  place, 

h.  The  phrase  "for  households 
suffering  serious  hardship"  is  removed 
from  the  title  of  paragraph  (g), 

i.  The  introductory  text  of  paragraph 
(g)  is  revised, 

j.  Paragraph  (g)(1)  is  removed  and 
paragraphs  (g)  (2)  through  (4)  are 
redesignated  (g)  (1)  through  (3), 
respectively. 

k.  In  the  titles  of  newly  redesignated 
paragraphs  (g)(1)  and  (g)(2)  the  phrase 
"for  serious  hardship  cases"  is  removed 
and  the  phrase  "during  the  beginning 
months" is  added  in  its  place, 

1.  In  the  title  of  newly  redesignated 
paragraph  (g)(3).  the  phrase  "for  serious 
hardship  cases"  is  removed  and  the 
phrase  'following  the  beginning 
months" is  added  in  its  place,  and 

m.  The  fourth  sentence  of  newly 
redesignated  paragraph  (g)(3]  is 
removed. 

The  revisions  read  as  follows: 

927sil    MontMy  Reporting  and 
Retroepecttve  Budgeting  (MRRB).     . 

(a)  •  •  • 

(4)  Budgeting  Waivers.  FNS  may 
approve  waivers  of  the  budgeting 
requirements  of  this  section  to  conform 
to  budgeting  procedures  in  the  AFDC 
Program,  except  for  households 
excluded  from  retrospective  budgeting 
under  paragraphs  (b)ll)  and  (b)(2)  of  Uiis 
section. 

(b)  Included  and  excluded 
households.  The  establishment  of  an 
MRRB  system  is  a  State  agency  option. 
Households  not  required  to  submit 
monthly  reports  shall  have  their 
eligibihty  and  benefits  determined  on  a 
prospective  basis.  A  State  agency  may 
include  any  household  in  its  MRRB 
system,  except  as  follows: 

(1)  Migrant  or  seasonal  farmworker 
households. 

(2)  Households  in  which  all  members 
are  homeless  individuals. 

(3)  Households  with  no  earned  income 
in  which  all  adult  members  are  elderly 
or  disabled. 


(g)  Determining  eligibility  and 
allotments  in  the  beginning  months.  The 
State  agency  shall  use  the  prospective 
budgeting  procedures  of  this  paragraph 
for  determining  the  allotments  and 
eligibility  of  households  in  the  MRRB 


system  during  this  first  month,  or  first 
and  second  month  of  participation. 


G.  Scott  Dunn, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

May  aa  1989. 

(FR  Doc.  89-13294  Filed  »-6-9d:  8:45  am] 
■mJMO  coot  I410-IS4I 

Federal  Grain  Inspection  Service 
7CFRPart810 

Official  United  States  Standards  for 
Grain 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACnOM;  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  amending  the  Official 
United  States  Standards  for  Grain  to 
show  the  proper  method  for  recording 
the  percentage  of  splits  in  soybeans. 

EFFEcnvc  date:  June  6, 1989. 

FOR  niRTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  Resources 
Management  Division.  USDA,  FGIS, 
Room  0628  South  Building.  P.O.  Box 
96454.  Washington,  DC.  20090-6454. 
telephone  (202)  475-342a 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

D.  R.  Galliart  Acting  Administrator. 
FGIS.  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  who 
apply  the  standards  and  most  users  of 
the  inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.SC.  601  et seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Final  Action 

In  the  Federal  Registar  of  June  30. 1987 
(52  FR  24414).  FGIS  published  a  final 
rule  that  included  the  complete  text  of 
the  Official  United  States  Standards  for 
Grain  with  various  amendments.  It  was 
FGIS'  intention  that  the  recording  of 


splits  in  soybeans  (7  CFR  810.104(b)) 
contitfUe  to  be  recorded  in  whole 
percents  with  fractions  of  a  percent 
being  disregarded.  However,  in  the  Jime 
30. 1987.  final  rule  the  reference  to 
recording  the  percentage  of  splits  in 
soybeans  was  inadvertently  placed  with 
classes  and  subclasses  in  wheat,  flint 
com.  flint  and  dent  com.  waxy  com, 
classes  in  barley,  and  the  percentage  of 
each  kind  of  grain  in  mixed  grain,  which 
are  recorded  to  the  nearest  whole 
percent. 

On  March  21, 1989  (54  FR  11543).  FGIS 
proposed  to  amend  the  United  States 
Standards  for  Soybeans  to  show  the 
proper  method  for  recording  the 
percentage  of  spUts  in  soybeahs. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  written  conunents  on  the 
proposed  rule.  Diuing  the  comment 
period  two  comments  were  received 
from  representatives  of  major  trade 
associations.  One  commentor  supported 
the  proposed  rule  as  written  as  well  as 
making  the  change  effective  upon 
publication  of  the  final  rule.  Although 
supporting  the  proposal,  one  commentor 
did  question  the  consistency  with 
rounding  practices  for  reporting  most 
other  types  of  inspection  results.  As 
FGIS  further  reviews  the  soybean 
standards,  the  review  will  include  the 
manner  in  which  soybean  splits  are 
recorded.  At  this  time,  sufficient 
information  is  not  available  regarding 
the  possible  impact  of  reporting  soybean 
splits  to  the  nearest  whole  percent. 
Therefore,  FGIS  is  amending  §  810.104(b) 
for  clarity,  only  to  be  consistent  with 
current  practices. 

Pursuant  to  section  4(b)  of  the  United 
States  Grain  Standards  Act,  no 
standards  established  or  amendments  or 
revocations  of  standards  are  to  become 
effective  less  than  one  calendar  year 
after  promulgation  unless  in  the 
judgment  of  the  Administrator,  the 
public  health,  interest,  or  safety  requires 
that  they  become  effective  sooner. 
Because  these  changes  are  being  made 
for  clarity  so  as  to  show  the  proper 
method  for  recording  the  percentage  of 
splits  in  soybeans,  FGIS  has  determined 
that  it  is  in  the  public  interest  that  the 
change  be  made  effective  immediately. 
For  these  same  reasons,  it  is  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  810 

Export,  Grain. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  810  is  amended  as  follows: 
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PART  tlO-CAMENOCO) 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Autliority:  Se«.  3A  and  4,  United  States 
Grain  Standards  Act  (7  U.S.C  75a,  78). 

Subpart  A— General  Provisions 

S  810.104    [Amendcdl 

2.  Section  810.104(b)  is  amended  by 
revising  the  first  sentence  to  read  'The 
percentage  of  splits  in  soybeans,  and  the 
percentage  of  dockage  in  l)ariey, 
flaxseed,  rye,  and  sofghum  are  reported 
in  whole  percents  with  fractions  of  a 
percent  being  disregarded." 

3.  Section  810.104(b)  is  further 
amended  by  removing  the  phrase  "s^riits 
in  soybeans;"  after  the  (ihrase  "classes 
in  bariey; "  in  the  ninth  sentence. 

Dated:  May  18. 1989. 
D.R.  Galliart. 
Acting  Administrator. 
[FR  Doa  89-13396  Filed  ft-5-8e;  8:45  un] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

RIN  315O-AD08 

Financial  Protection  Requirements  and 
Indenuiity  Agreements;  Misceiianeous 
Amendments  Necessitated  By 
Changes  in  the  Price-Anderson  Act 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  Rule. 

summary:  The  Nndear  Refuiatory 
Commission  is  amending  its  regulations 
to  conform  to  changes  made  to  the  Price- 
Anderson  Act  by  "The  Price-Anderson 
Amendments  Act  of  1988."  which  was 
enacted  on  August  20. 1988.  The 
Commission  is  also  amending  its 
regulations  to  increase  the  level  of  the 
primary  layer  of  financial  protection 
required  of  certain  indemnified 
licensees.  The  provisions  of  Section  170 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  require  production  and 
utilization  facility  licensees  to  have  and 
maintain  finandal  protection  to  cover 
public  liability  claims.  Therefore,  the 
Commission  is  amending  its  regulations 
to  coincide,  as  statutorily  required,  with 
the  increase  in  the  level  of  the  primary 
layer  of  insurance  provided  by  private 
nuclear  liability  insurance  pools.  This 
change  would  provide  additional 
insurance  to  pay  public  liability  claims 
arising  out  of  a  nuclear  incident 
EFFECTIVE  DATE:  July  1, 1989. 


FOR  further  INFORMATION  contact 

Ira  Dinitz,  Policy  Develcq^ment  and 
Financial  Evaluation  Section,  Policy 
Development  and  Technical  Support 
Branch,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  (301)  492-128a 
SUPPlfMENTARY  INFORMATION:  On 
August  20, 1988.  "The  Price-Anderson 
Amendments  Act  of  1986 "  was  enacted 
as  Pub.  L  100-408.  This  legislation 
modifies  and  extmds  for  15  years  (to 
August  1,  2002)  the  Price-Anderson  Act. 
On  December  2a  1968.  the  Commission 
published  a  proposed  rule  in  the  Federal 
Register  (53  FR  51120)  requesting 
comments  on  amending  certain 
provisions  of  10  CFR  Part  140  to  ctmform 
to  changes  made  by  Pub.  L  lOO^loa 
Two  nonsubstantive  comments  were 
received  on  the  proposed  rule.  The  first 
commenter,  without  indicating  a  need, 
requested  an  extension  of  the  comment 
period,  which  the  NRC  did  not  believe 
was  warranted.  The  other  commenter 
requested  specific  incorporation  of 
certain  other  regulatory  changes,  which 
has  been  done.  First,  the  requirement  for 
the  imposition  of  a  surcharge  above  the 
$63  million  deferred  premium 
assessment,  as  specified  in  subsection 
170o.(l)(E)  of  the  Act,  has  been 
incorporated  into  the  regulations. 
Second,  the  regulations  have  been 
clarified  to  specify  that  the  $10  million 
annual  deferred  premium  would  be 
assessed  on  a  "per  incident"  basis  as 
implied  in  the  Act  and  as  clearly 
indicated  in  the  legislative  history. 

Section  170  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  (the  Act)  requires 
production  and  utilization  facility 
Ucensees  to  have  and  maintain  financial 
protection  to  cover  public  liabiHty 
claims  resulting  from  a  nuclear  incident 
or  precautionary  evacuation.  Section  170 
also  requires  the  Nuclear  Regulatory 
Commission  to  indemnify  the  licensee 
and  other  persons  indemnified,  up  to  the 
statutory  limitation  on  liability,  against 
public  liability  claims  in  excess  of  the 
amount  of  financial  protection  required. 
Subsection  170b.  of  the  Act  requires  that 
for  facilities  designed  for  producing 
substantial  amounts  of  electricity  and 
having  a  rated  capacity  of  100,000 
electrical  kilowatts  or  more,  the  amount 
of  financial  protection  required  shall  be 
the  maximum  amount  available  from 
private  sources.  Primary  financial 
protection  may  be  in  the  form  of  private 
insurance,  private  contractual 
indemnities,  self-insurance  or  other 
proof  of  financial  responsibiKty,  or 
combination  of  such  measures. 

The  insurers  who  provide  the  nuclear 
liability  insurance,  American  Nuclear 


Insurers  (AN!)  and  Mutual  Atomic 
Energy  Liability  Underwriters  (MAELU). 
have  advised  the  Commission  that  the 
maximum  amount  of  primary  nuclear 
energy  liability  insurance  available  lias 
been  increased  from  $160  million  to  $200 
million.  Pursuant  to  the  provisions  of 
subsection  170b.  of  the  Act,  the  amount 
of  primary  financial  protection  required 
for  facilities  having  a  rated  capacity  of 
100,000  electrical  kilowatts  or  more  will 
be  increased  to  $200  million. 

EDvinnunental  Impact*  Categorical 
Exdusion 

The  Commission  has  determined  that 
this  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(cXl).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  contain  a  new  or 
amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
seq.)  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0039. 

Regulatory  Flexibility  Certilkatioo 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980 (5  U.SC.  605(b)) 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  applies  only 
to  nuclear  powpr  plant  licensees  which 
are  electric  utility  companies  dominant 
in  their  service  areas.  "These  licensees 
are  not  "small  entities"  as  set  forth  in 
the  Regulatory  Flexibility  Act  and  do 
not  meet  the  standards  set  forth  for 
small  businesses  in  Small  Business 
Administration  regulations  in  13  CFR 
Part  121. 

Backfit  Analysis 

The  NRC  has  determined  t'nat  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
rule.  These  amendments  are  required  to 
conform  NRC  regulations  to  statutory 
directives  and  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFTl  50.109(h)(1). 

List  of  Subjecto  in  10  CFR  Part  140 

Extraordinary  nuclear  occurrence. 
Insurance,  Intergovernmental  relations. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalty.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  140. 

PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

1.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

AudMrity:  Sees.  161. 17a  66  Stat.  946,  71 
Stat.  578.  as  amended  (42  U.S.C.  2201.  2210): 
sees.  201,  as  amended,  202. 68  Stat.  1242.  as 
amended.  1244  (42  U.&C.  5841,  6842). 

For  the  purposes  of  sec.  223, 68  Stat  056,  as 
amended  (42  U.S.C  2273):  {}  140.11(a). 
140.12(a).  140.13,  and  140.13a  are  issued  under 
sec  161b.,  66  Stat.  946.  as  amended  (42  U.S.C. 
2201(b)):  and  S  140.6  is  issued  under  sec 
1610..  66  Stat.  950,  as  amended  (42  U.S.C. 
2201(0)). 

2.  In  §  140.11,  paragraph  (a)(4)  is 
revised  and  the  introductory  text  (a)  is 
provided  for  the  convenience  of  the  user 
to  read  as  follows: 

{140.11    Amounts  of  lloaoclal  pcotoctloo 


(a)  Each  licensee  is  required  to  have 
and  maintain  financial  protection: 

•  *        •        •        * 

(4)  In  an  amount  equal  to  the  stun  of 
$200,000,000  and  the  amount  available 
as  secondary  financial  protection  (in  the 
form  of  private  liability  insurance 
available  under  an  industry 
retrospective  rating  plan  providing  for 
deferred  premiiun  charges  equal  to  the 
pro  rata  share  of  the  aggregate  public 
liability  claims  and  costs,  excluding 
costs  payment  of  which  is  not 
authorized  by  section  170o.(l)(D),  in 
excess  of  that  covered  by  primary 
financial  protection)  for  each  nuclear 
reactor  which  is  licensed  to  operate  and 
which  is  designed  for  the  production  of 
electrical  energy  and  has  a  rated 
capacity  of  100,000  electrical  kilowatts 
or  more:  Provided,  however.  That  imder 
such  a  plan  for  deferred  premiiun 
charges  for  each  nuclear  reactor  which 
is  licensed  to  operate,  no  more  than 
$63,000,000  with  respect  to  any  nuclear 
incident  (plus  any  sivcharge  assessed 
under  subsection  170o.(l)(E)  of  the  Act) 
and  no  more  than  $10,000,000  per 
incident  within  one  calendar  year  shall 

be  charged. 

*  *        •        •        • 

3.  In  { 140.13a,  paragraph  (a)  is  revised 
to  read  as  follows: 


plutonium  processing  and  fuel 
fabrication  plant  is  required  to  have  and 
maintain  financial  protection  in  the  form 
specified  in  { 140.14  in  the  amount  of 
$20a000,000.  Proof  of  financial 
protection  shall  be  filed  with  the 
Commission  in  the  maimer  in  S  140.15 
prior  to  issuance  of  the  license  luider 

Part  70  of  this  chapter. 

***** 

4.  Section  140.92,  Appendix  B,  is 
amended  as  follows: 

a.  Article  I.  paragraphs  1  and  7  are 
revised. 

b.  Article  II.  paragraph  4(c), 
introductory  text  of  paragraph  &,  and 
paragraphs  8(a),  8(b),  and  8(c)  are 
revised. 

c.  Article  m,  paragraph  4(b)  is  revised. 

d.  Article  Vm.  paragraph  1  is  revised. 

S  140.92    Appendix  B— Fonn  of 
Indemnity  Agreement  Witfi  Licensees 
Fumistiing  Insurance  Policies  as  Proof  of 
Financial  Protection 


S140.13a    Amount  of  llnsnciel  I 

required  fof  plutoniuni  pcoceseinQ  and  fuel 

fsbttosUon  plants. 

(a)  Each  holder  of  a  license  issued 
pursuant  to  Part  70  of  this  chapter  to 
possess  and  use  plutonium  at  a 


Articlal 

***** 

1.  "Nuclear  reactor,"  "byproduct  material." 
"person."  "source  material,"  "special  nuclear 
material."  and  "precautionary  evacuation" 
shall  have  the  meanings  given  them  in  the 
Atomic  Energy  Act  of  1954,  as  amended,  and 
the  regulations  issued  by  the  Conunission. 
***** 

7.  "Public  liability"  means  any  legal 
liability  arising  out  of  or  resulting  from  a  ' 
nuclear  incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  State,  or  a  political  sulKiivision 
of  a  State,  in  the  course  of  responding  to  a 
nuclear  incident  or  precautionary 
evacuation),  except  (1)  claims  under  State  or 
Federal  Workmen's  Compensation  Acts  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or,  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  on 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possession, 
use  or  transfer  of  the  radioactive  material:  (2) 
claims  arising  out  of  an  act  of  war  and  (3) 
claims  for  loss  of.  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
licensee's  possession,  use,  or  transfer  of  the 
radioactive  material,  and  (b)  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material 


ArtkleD 


(c)  Any  issue  or  defense  based  on  any 
statute  of  limitations  if  suit  is  instituted 
within  3  years  from  the  date  on  which  the 
claimant  first  knew,  or  reasonably  could  have 
kno«vn,  of  his  injury  or  damage  and  the  cause 
thereof. 


The  waiver  of  any  such  issue  or  defense 
shall  be  effective  regardless  of  whether  such 
Issue  or  defense  may  otherwise  be  deemed 
jurisdictional  or  relating  to  an  element  in  the 
cause  of  action.  The  waivers  shall  be 
judicially  enforceable  in  accordance  with 
their  terms  by  the  claimant  against  the  person 
indemnified. 


8.  With  respect  to  any  common  occurrence. 

(a)  If  the  sum  of  limit  of  liability  of  any 
Nuclear  Energy  Liability  Insurance 
Association  policy  designated  in  Item  5  of  the 
Attachment  and  the  limits  of  liability  of  all 
other  nuclear  energy  liability  insurance 
policies  (facility  form)  applicable  to  such 
common  occurrence  and  issued  by  Nuclear 
Energy  Liability  Insurance  Association 
exceeds  $155,000,000  the  amount  of  financial 
protection  specified  in  Item  2  a  and  b  of  the 
Attachment  shall  be  deemed  to  be  reduced 
by  that  proportion  of  the  difference  between 
said  sum  and  $155,000,000  as  the  limit  of 
liability  of  the  Nuclear  Energy  Liability 
Insurance  Association  policy  designated  in 
Item  5  of  the  Attachment  bears  to  the  sum  of 

'the  limits  of  liability  of  all  nuclear  energy 
Lability  insurance  policies  (facility  form) 
applicable  to  such  common  occurrence  and 
issued  by  Nuclear  Energy  Liability  Insurance 
Association; 

(b)  If  the  sum  of  the  limit  of  liability  of  any 
Mutual  Atomic  Energy  Liability  Underwriters 
policy  designated  in  Item  5  of  the  Attachment 
and  the  limits  of  liability  of  all  other  nuclear 
energy  liabiUty  insurance  policies  (facility 
form)  applicable  to  such  common  occurrence 
and  issued  by  Mutual  Atomic  Energy 
Liability  Underwriters  exceeds  $45,000,000, 
the  amount  of  financial  protection  specified 
in  Item  2  a  and  b  of  the  Attachment  shall  be 
deemed  to  be  reduced  by  that  proportion  of 
the  difference  between  said  sum  and 
$45,00a000  as  the  limit  of  liability  of  the 
Mutual  Atomic  Energy  Liability  Underwriters 
policy  designated  in  Item  5  of  the  Attachment 
bears  to  the  sum  of  the  limits  of  liability  of  all 
nuclear  energy  liability  insurance  policies 
(facility  form)  applicable  to  such  common 
occurrence  and  issued  by  Mutual  Atomic 
Energy  Liability  Underwriters: 

(c)  If  any  of  tiie  other  applicable 
agreements  is  with  a  person  who  has 
fiunished  Rnancial  protection  in  a  form  other 
than  a  nuclear  energy  liability  insurance 
policy  (facility  form)  issued  by  Nuclear 
Energy  Liabihty  Insurance  Association  or 
Mutual  Atomic  Energy  Liability 
Underwriters,  and  if  also  the  sum  of  the 
amount  of  flnancial  protection  established 
under  this  agreement  and  the  amounts  of 
financial  protection  estabhshed  under  all 
other  applicable  agreements  exceeds  an 
amount  equal  to  the  sum  of  $200,000,000  and 
the  amount  available  as  secondary  financial 
protectioa  the  obligations  of  the  Ucensee 
shall  not  exceed  a  greater  proportion  of  an 
amount  equal  to  the  simi  of  $200,000,000  and 
the  amount  available  as  secondary  financial 
protection,  than  the  amount  of  finandal 
protection  established  under  this  agreement 
bears  to  the  sum  of  such  amount  and  the 
amounts  of  flnancial  protection  established 
under  all  other  applicable  agreements. 
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(b)  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
agreement  shall  apply  only  with  respect  to 
such  public  liability  and  such  damage  to 
property  of  persons  legally  liable  for  the 
nuclear  incident  (other  than  such  property 
described  in  the  proviso  to  paragraph  2  of 
this  Article)  as  in  the  aggregate  exceed 
whichever  of  the  following  is  lower  (1)  The 
sum  of  the  amounts  of  financial  protection 
established  under  this  agreement  and  all 
other  applicable  agreements;  or  (2)  an  amount 
equal  to  the  sum  of  $200,000,000  and  the 
amount  available  as  secondary  financial 
protection. 


Article  vm 

***** 

1.  Each  licensee  is  required  to  have  and 
maintain  financial  protection  in  an  amount 
specified  in  Item  2  a  and  b  of  the  Attachment 
annexed  hereto,  and  the  amount  available  as 
secondary  financial  protection  (in  the  form  of 
private  liabihty  insurance  available  under  an 
industry  retrospective  rating  plan  providing 
for  deferred  premium  charges);  Provided, 
however,  That  under  such  a  plan  for  deferred 
premium  charges,  such  charges  for  each 
nuclear  reactor  which  is  licensed  to  operate 
shall  not  exceed  $63,000,000  with  respect  to 
any  single  nuclear  incident  (plus  any 
surcharge  assessed  under  subsection 
170o.(l)(E)  of  the  Act)  nor  exceed  $10,000,000 
per  incident  within  one  calendar  year.  If  the 
licensee  fails  to  pay  assessed  deferred 
premiums,  the  Commission  reserves  the  right 
to  pay  those  premiums  on  behalf  of  the 
licensee  and  to  recover  the  amount  of  such 
premiums  from  the  licensee. 
***** 

5.  Section  140.93,  Appendix  C,  is 
amended  as  follows: 

a.  Article  I,  paragraphs  1  and  7  are 
revised. 

b.  Article  11,  paragraphs  4(c)  and  8  are 
revised. 

c.  Article  HI.  paragraph  4(b)  is  revised. 

d.  Article  VIll,  paragraph  1  is  revised. 

§  140.93  Appendix  C — Form  of 
Indemnity  Agreement  With  Licensees 
Furnishing  Proof  of  Financial  Protection 
in  the  Form  of  Licensee's  Resources 


Article  I 

***** 

1.  "Nuclear  reactor,"  "byproduct  material." 
"person,"  "source  material,"  "special  nuclear 
material,"  and  "precautionary  evacuation" 
shall  have  the  meanings  given  them  in  the 
Atomic  Energy  Act  of  1954,  as  amended,  and 
the  regulations  issued  by  the  Commission. 
***** 

7.  "Public  liability"  means  any  legal 
hability  arising  out  of  or  resulting  from  a 
nuclear  incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  State,  or  a  political  sudivision 
of  a  State,  in  the  course  of  responding  to  a 


nuclear  incident  or  precautionary 
evacuation],  except  (1)  claims  under  State  or 
Federal  Workmen  s  Compensation  Acts  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or.  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  on 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possession, 
use,  or  transfer  of  the  radioactive  material; 
(2)  claims  arising  out  of  an  act  of  wan  and  (3) 
claims  for  loss  of.  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
licensee's  possession,  use  or  transfer  of  the 
radioactive  material,  and  (b),  if  the  nuclear 
incident  occurs  in  the  course  of 
tiansportaUon  of  the  radioactive  material,  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material 


Article  II 


(c)  Any  issue  or  defense  based  on  any 
statute  of  limitations  if  suit  is  instituted 
within  3  years  from  the  date  on  which  thie 
claimant  first  knew,  or  reasonably  could  have 
known,  of  his  injury  or  damage  and  the  cause 
thereof. 

The  waiver  of  any  such  issue  or  defense 
shall  be  effective  regardless  of  whether  such 
issue  or  defense  may  otherwise  be  deemed 
jurisdictional  or  relating  to  an  element  in  the 
cause  of  action.  The  waivers  shall  be 
judicially  enforceable  in  accordance  with 
their  terms  by  the  claimant  against  the  person 
indemnified. 
***** 

8.  With  respect  to  a  common  occurrence,  if 
the  sum  of  the  amount  of  financial  protection 
established  under  this  agreement  and  the 
amount  of  financial  protection  established 
under  all  other  applicable  agreements 
exceeds  an  amount  equal  to  the  sum  of 
$200,000,000  and  the  amount  available  as 
secondary  financial  protection,  the 
obligations  of  the  licensee  described  in 
paragraph  3  of  this  Article  shall  not  exceed  a 
greater  proportion  of  an  amount  equal  to  the 
sum  of  $200,000,000  and  the  amount  available 
as  secondary  financial  protection  than  the 
amount  of  financial  protection  established 
under  this  agreement  bears  to  the  sum  of 
such  amount  and  the  amounts  of  financial 
protection  established  under  all  other 
applicable  agreements.  As  used  in  this 
paragraph,  and  in  Article  III,  "other 
applicable  agreements"  means  each  other 
agreement  entered  into  by  the  Commission 
pursuant  to  subsection  170  c.  or  k.  of  the  Act 
in  which  agreement  the  nuclear  incident  is 
defined  as  a  "common  occurrence". 


Article  III 


(b)  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
agreement  shall  apply  only  with  respect  to 
such  public  liability  and  such  damage  to 
property  of  persons  legally  liable  for  the 
nuclear  incident  (other  than  such  property 


described  in  the  proviso  to  Paragraph  2  of 
this  Article)  as  in  the  aggregate  exceed 
whichever  of  the  following  is  lower  (1)  The 
sum  of  the  amount  of  financial  protection 
established  under  this  agreement  and  to  ail 
other  applicable  agreements;  or  (2)  an  amount 
equal  to  the  sum  of  $200,000,000  and  the 
amount  available  as  secondary  financial 
protection. 


Article  vm 

***** 

1.  Each  hcensee  is  required  to  have  and 
maintain  financial  protection  in  an  amount 
specified  in  Item  2  annexed  hereto,  and  the 
amount  available  as  secondary  financial 
protection  (in  the  form  of  private  liabihty 
insurance  available  under  an  industry 
retrospective  rating  plan  providing  for 
deferred  premium  charges):  Provided, 
however.  That  under  such  a  plan  for  deferred 
premium  charges,  such  charges  for  each 
nuclear  reactor  which  is  licensed  to  operate 
shall  not  exceed  $63,000,000  with  respect  to 
any  single  nuclear  incident  (plus  any 
surcharge  asses&ed  under  subsection 
170o.(l)(E)  of  the  Act)  nor  exceed  $10,000,000 
ppr  incident  within  one  calendar  year.  If  the 
licensee  fails  to  pay  assessed  deferred 
premiums,  the  Commission  reserves  the  nghl 
to  pay  those  premiums  on  behalf  of  the 
licensee  and  to  recover  the  amount  of  such 
premiums  from  the  licensee. 
***** 

6.  Section  140.94,  Appendix  D,  is 
amended  as  follows: 

a.  Article  I,  paragraphs  1  and  6  ai% 
revised. 

b.  Article  II,  paragraphs  4(c)  and  6  are 
revised. 

§  140.94    Appendix  D — Form  of 
Indemnity  Agreement  With  Federal 
Agencies 


Article  I 

***** 

1.  "Nuclear  reactor."  "byproduct  material,"  , 
"person,"  "source  material,"  "special  nuclear 
material,"  and  "precautionary  evacuation  " 
shall  have  the  meanings  given  them  in  the 
Atomic  Energy  Act  of  1954.  as  ameiiuei,  and 
the  regulations  issued  by  the  Commission. 
***** 

b.  "Pubhc  hability"  means  any  legal 
liability  ansing  out  of  or  resulting  from  a 
nuclear  incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  Steele,  or  a  political  subdivision 
of  a  Slate,  in  the  course  of  responding  to  a 
nuclear  incident  or  precautionary 
evacuation),  except  (1)  claims  under  State  of 
Federal  Workmen's  Compensation  Acts  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or.  if  the  nuch'-ar 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  on 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possessirn. 
use,  or  transfer  of  the  radioactive  material- 
(2]  claims  arising  out  of  an  act  of  war  and  [i] 
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claims  for  lou  of.  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
licensee's  possession,  use.  or  transfer  of  the 
radioactive  material,  and  (b)  if  the  nuclear 
incident  occurs  in  the  course  of 
trans()ortation  of  the  radioactive  material  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material. 
*        •        *        •        • 

Artidan 


(c)  Any  issue  or  defense  based  on  any 
statute  of  limitations  if  suit  is  instituted 
within  3  years  from  the  date  on  which  the 
claimant  first  knew,  or  reasonably  could  have 
known,  of  his  injury  or  damage  and  the  cause 
thereof. 

The  waiver  of  any  such  issue  or  defense 
shall  be  effective  regardless  of  whether  such 
issue  or  defense  may  otherwise  be  deemed 
jurisdictional  or  relating  to  an  element  in  the 
cause  of  action.  The  waivers  shall  be 
judicially  enforceable  in  accordance  with 
their  terms  by  the  claimant  against  the  person 
indemnified. 

*  •         *         *         • 

6.  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
Article  shall  apply  only  with  respect  to  such 
public  liability  and  such  damage  to  property 
of  persons  legally  liable  for  the  nuclear 
incident  (other  than  such  property  described 
in  the  proviso  to  paragraph  2  of  this  Article) 
as  in  the  aggregate  exceed  whichever  of  the 
following  is  lower  (1)  The  sum  of  the  amount 
of  Hnancial  protection  established  under  all 
applicable  agreements;  or  (2)  an  amount 
equal  to  the  sum  of  S200.000.000  and  the 
amount  available  as  secondary  financial 
protection.  As  used  in  this  Article  "applicable 
agreements"  means  each  agreement  entered 
into  by  the  Commission  pursuant  to 
subsection  170c.  or  k.  of  the  Act  in  which 
agreement  the  nuclear  incident  is  defined  as 
"common  occurrence. 

•  •         •         •         • 

7.  Section  140.95,  Appendix  E.  is 
amended  as  follows: 

a.  Article  L  paragraphs  1  and  6  are 
revised. 

b.  Article  U.  paragraphs  2(c)  is 
revised. 

c.  Article  III.  paragraphs  4(b)  is 
revised. 

d.  Article  IV,  paragraph  1  is  revised. 

S  140^    Appendix  E— Form  of 
Indemnity  Agreement  With  Nonprofit 
Education  Institutions 


Articiel 

•        •        •        •        • 

1.  "Nuclear  reactor,"  "byproduct  material.'^ 
''persoa"  "source  material"  "special  nuclear 
material"  and  "precautionary  evacuation" 
shall  have  the  meanings  given  them  in  the 
Atomic  Energy  Act  of  1954.  as  amended,  and 
the  regualtions  issued  by  the  Commission. 


6.  "Public  liability"  means  are  legal  liability 
arising  out  of  or  resulting  from  a  nuclear 
incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  State,  or  a  political  subdivision 
of  a  State,  in  the  course  of  responding  to  a 
nuclear  incident  or  precautionary 
evacuation),  except  (1)  claims  under  State  or 
Federal  Workmen's  Compensation  Act  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or,  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material  or 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possession, 
use.  or  transfer  of  the  radioactive  material; 
(2)  claims  arising  out  of  an  act  of  war  and  (3) 
claims  for  loss  of.  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
licensee's  possession,  use,  or  transfer  of  the 
radioactive  material,  and  (b)  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material. 


Artiden 

•        *        •        •        • 

2.  •  •  • 

(c)  Any  issue  or  defense  based  on  any 
statute  of  limitations  if  suit  is  instituted 
within  3  years  from  the  date  on  which  the 
claimant  first  knew,  or  reasonably  could  have 
known,  of  his  injury  or  damage  and  the  cause 
thereof. 

The  waiver  of  any  such  issue  or  defense 
shall  be  effective  regardless  of  whether  such 
issue  or  defense  may  otherwise  be  deemed 
jurisdictional  or  relating  to  an  element  in  the 
cause  of  action.  The  waivers  shall  be 
judicially  enforceable  in  accordance  with 
their  terms  by  the  claimant  against  the  person 
indemnified. 


Article  in 


(b)  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
agreement  shall  apply  only  with  respect  to 
such  pubhc  hability  and  such  damage  to 
property  of  persons  legally  liable  for  the 
nuclear  incident  (other  than  such  property 
described  in  the  proviso  to  paragraph  2  of 
this  Article]  as  in  the  aggregate  exceed 
whichever  of  the  following  is  lower  (1)  The 
sum  of  the  amounts  of  financial  protection 
established  under  all  applicable  agreements; 
or  (2)  an  amount  equal  to  the  sum  of 
$200,000,000  and  the  amount  available  as 
secondary  financial  protection.  As  used  in 
this  Article  "applicable  agreements"  means 
each  agreement  entered  into  by  the 
Commission  pursuant  to  subsection  170  c  or 
k.  of  the  Act  in  which  agreement  the  nticlear 
incident  is  defined  as  a  "common 
occurrence." 


provisions  of  this  agreement  the  CoBunission 
shall  have  the  right  to  collaborate  with  the 
licensee  and  other  persons  indemnified  in  the 
settlement  and  defense  of  any  claim  including 
such  legal  costs  of  the  licensee  as  are 
approved  by  the  Commission  and  shall  have 
the  right  (a)  to  require  the  prior  approval  of 
the  Commission  for  the  settlement  or 
payment  of  any  claim  or  action  asserted 
against  the  licensee  or  other  person 
indemnified  for  public  liability  or  damage  to 
property  of  persons  legally  liable  for  the 
nuclear  incident  which  claim  or  action  the 
licensee  or  the  Commission  may  be  required 
to  indemnify  under  this  agreement:  and  (b)  to 
appear  through  the  Attorney  General  of  the 
United  States  on  behalf  of  the  licensee  or 
other  person  indemnified,  take  charge  of  such 
action  or  defend  any  such  action.  If  the 
settlement  or  defense  of  any  such  action  or 
claim  is  undertaken  by  the  Commission,  the 
licensee  shall  furnish  all  reasonable 
assistance  in  effecting  a  settlement  or 
asserting  a  defense. 
*         •         •         *         • 

8.  Section  140.107,  Appendix  G,  is 
amended  as  follows: 

a.  Article  I.  paragraphs  1  and  6  are 
revised. 

b.  Article  II,  introductory  text  of 
paragraph  6  and  paragraphs  6(a),  (6(b), 
and  6(c)  are  revised. 

c.  Article  ID.  paragraph  4(b)  is  revised. 

S  140.107    Appendix  G— Form  of 
Indemnity  Agreement  With  Licensees 
Processing  Plutonium  for  Use  in 
Plutonium  Processing  and  Fuel 
Fabrication  Plants  and  Furnishing 
Insurance  Policies  as  Proof  of  Financial 
Protection 


ArticlalV 

1.  When  the  Commission  determines  that 
the  United  States  will  probably  be  required  to 
make  indemnity  payments  under  the 


Article  I 

*  *        •        •        • 

1.  "By  product  material,"  "person,"  "source 
material"  "special  nuclear  material." 
"precautionary  evacuation,"  and 
"extraordinary  nuclear  occurrence"  shall 
have  the  meaning  given  them  in  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
regulations  issued  by  the  Commission. 

•  •         •         •         • 

6.  "Public  liability"  means  any  legal 
liability  arising  out  of  or  resulting  from  a 
nuclear  incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  State,  or  a  political  subdivision 
of  a  State,  in  the  course  of  responding  to  a 
nuclear  incident  or  precautionary 
evacuation),  except  (1)  claims  under  State  or 
Federal  Workmen's  Compensation  Acts  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or,  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  on 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possession, 
use  or  transfer  of  the  radioactive  material:  (2) 
claims  arising  out  of  an  act  of  war;  and  (3) 
claims  for  loss  of  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
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licensee's  possession,  use,  or  transfer  of  the 
radioactive  material,  and  (b)  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material 


ArtideU 


8.  With  respect  to  any  common  occurrence, 

(a)  if  the  sum  of  the  limit  of  liability  of  any 
Nuclear  Energy  Liability-Property  Insurance 
Association  policy  designated  in  Item  5  of  the 
Attachment  and  the  limits  of  liability  of  all 
other  nuclear  energy  liability  insurance 
policies  (facihty  form)  applicable  to  such 
common  occurrence  and  issued  by  Nuclear 
Energy  Liability-Property  Insurance 
Association  exceeds  $155,000,000,  the  amount 
of  financial  protection  specifled  in  Item  2  a 
and  b  of  the  Attachment  shall  be  deemed  to 
l>e  reduced  by  that  proportion  of  the 
difference  between  said  sum  and  $155,000,000 
as  the  limit  of  liability  of  the  Nuclear  Energy 
Liability-Property  Insurance  Association 
policy  designated  in  Item  5  of  the  Attachment 
bears  to  the  sum  of  the  limits  of  liability  of  all 
nuclear  energy  liability  insurance  policies 
(facility  form)  applicable  to  such  common 
occurrence  and  issued  by  Nuclear  Energy 
Liability-Property  Insurance  Association; 

(b)  If  the  sum  of  the  limit  of  liability  of  any 
Mutual  Atomic  Energy  Liability  Underwriters 
policy  designated  in  Item  5  of  the  Attachment 
and  the  limits  of  liability  of  all  other  nuclear 
energy  hability  insurance  policies  (facility 
form)  applicable  to  such  common  occurrence 
and  issued  by  Mutual  Atomic  Energy 
Liability  Underwriters  exceeds  $45,000,000. 
the  amount  of  financial  protection  specified 
in  Item  2  a  and  b  of  the  Attachment  shall  be 
deemed  to  be  reduced  by  that  proportion  of 
the  difference  between  said  sum  and 
$45,00a000  as  the  limit  of  liability  of  the 
Mutual  Atomic  Energy  Liability  Underwriters 
policy  designated  in  Item  5  of  the  Attachment 
bears  to  the  sum  of  the  Hmits  of  hability  of  all 
nuclear  energy  hability  insurance  policies 
(facility  form)  appHcable  to  such  common 
occurrence  and  issued  by  Mutual  Atomic 
Energy  Liability  Underwriters; 

(c)  If  any  of  the  other  applicable 
agreements  is  with  a  person  who  has 
furnished  financial  protection  in  a  form  other 
than  a  nuclear  energy  liability  insurance 
policy  (facihty  form)  issued  by  Nuclear 
Energy  Liabihty-Property  Insurance 
Association  or  Mutual  Atomic  Energy 
Liability  Underwriters,  and  if  also  the  sum  of 
the  amount  of  financial  protection 
established  under  this  agreement  and  the 
amounts  of  financial  protection  established 
under  all  other  applicable  agreements 
exceeds  an  amoimt  equal  to  the  sum  of 
$200,000,000  and  the  amount  available  as 
secondary  financial  protection,  the 
obligations  of  the  licensee  shall  not  exceed  a 
greater  proportion  of  an  amount  equal  to  the 
sum  of  $200,000,000  and  the  amount  available 
as  secondary  financial  protection  than  the 
amount  of  financial  protection  established 
under  this  agreement  bears  to  the  sum  of 
such  amount  and  the  amounts  of  financial 


protection  estabUshed  under  all  other 
applicable  agreements. 


Article  in 


(b)  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
agreement  shall  apply  only  with  respect  to 
such  public  hability  and  such  damage  to 
property  of  persons  legally  liable  for  the 
nuclear  incident  (other  than  such  property 
described  in  the  proviso  to  paragraph  2  of 
this  Article)  as  in  the  aggregate  exceed 
$200,000,000. 
*         *         •         •         * 

9.  Section  140.108,  Appendix  H.  is 
amended  as  follows: 

a.  Article  I,  paragraphs  1  and  6  are 
revised. 

b.  Article  II.  paragraph  6  is  revised. 

c.  Article  m,  paragraph  4(b)  is  revised. 

S  140.108    Appendix  H — Form  of 
Indemnity  Agreement  With  Licensees 
Possessing  Plutonium  for  Use  in 
Plutonitun  Processing  and  Fuel 
Fabrication  Plants  and  Furnishing  Proof 
of  Financial  Protection  in  the  Form  of 
the  Licensee's  Resources 


Article  I 

•  •         •         *         * 

1.  "Byproduct  material,"  "person."  "source 
material,"  "special  nuclear  material" 
"precautionary  evacuation,"  and 
"extraordinary  nuclear  occurrence"  shall 
have  the  meaning  given  them  in  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
regulations  issued  by  the  Commission. 

•  •         *         ♦         » 

6.  "Public  Uabihty"  means  any  legal 
liability  arising  out  of  or  resulting  from  a 
nuclear  incident  or  precautionary  evacuation 
(including  all  reasonable  additional  costs 
incurred  by  a  State,  or  a  political  subdivision 
of  a  State,  in  the  course  of  responding  to  a 
nuclear  incident  or  precautionary 
evacuation),  except  (1)  claims  under  State  or 
Federal  Workmen's  Compensation  Acts  of 
employees  of  persons  indemnified  who  are 
employed  (a)  at  the  location  or,  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material,  on 
the  transporting  vehicle,  and  (b)  in 
connection  with  the  licensee's  possession, 
use  or  transfer  of  the  radioactive  material;  (2) 
claims  arising  out  of  an  act  of  wan  and  (3) 
claims  for  loss  of,  or  damage  to,  or  loss  of  use 
of  (a)  property  which  is  located  at  the 
location  and  used  in  connection  with  the 
licensee's  possession,  use,  or  transfer  of  the 
radioactive  material,  and  (b)  if  the  nuclear 
incident  occurs  in  the  course  of 
transportation  of  the  radioactive  material  the 
transporting  vehicle,  containers  used  in  such 
transportation,  and  the  radioactive  material. 


ArtideU 


8.  With  respect  to  any  common  occurrence, 
if  the  sum  of  the  amount  of  financial 
protection  established  under  this  agreement 
and  the  amount  of  financial  protection 
established  under  all  other  applicable 
agreements  exceeds  an  amount  equal  to  the 
sum  of  $200,000,000  and  the  amount  available 
as  secondary  financial  protection,  the 
obligations  of  the  licensee  described  in 
paragraph  3  of  this  Article  shall  not  exceed  a 
greater  proportion  of  an  amount  equal  to  the 
sum  of  $20a000,000  and  the  amount  available 
as  secondary  financial  protection  than  the 
amount  of  financial  protection  established 
under  this  agreement  bears  to  the  sum  of 
such  amount  and  the  amounts  of  financial 
protection  established  under  all  other 
applicable  agreements.  As  used  in  this 
paragraph,  and  in  Article  III,  "other 
applicable  agreements"  means  each  other 
agreement  entered  into  by  the  Commission 
pursuant  to  subsection  170c.  or  k.  of  the  Act 
in  which  agreement  the  nuclear  incident  is 
defined  as  a  "common  occurrence." 


Aitidem 


(b)  With  respect  to  a  common  occurrence, 
the  obligations  of  the  Commission  under  this 
agreement  shall  apply  only  with  respect  to 
such  public  liability  and  such  damage  to 
property  of  persons  legally  hable  for  the 
nuclear  inddent  (other  than  such  property 
described  in  the  proviso  to  paragraph  2  of 
this  Article)  as  in  the  aggregate  exceed 
$200,000,000. 

•  •  *  *  • 

Dated  at  Rockville,  MD,  this  30th  of  May 
1989. 

For  the  Nuclear  Regulatory  Commission. 

Victor  SteDo.  |r.. 

Executive  Director  for  Operations. 

[FR  Doc.  8»-13381  Filed  6-5-89: 8:45  am) 

BILUNQCOOC  7SS0-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  88-NM-146-AO:  AmdL  39- 
6232)  ,     . 

Airworthiness  Directives,  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747  series 
airplanes,  which  requires  periodic 
inspections  and  cleaning  of  the  cavity 
aft  of  the  wing  center  section.  This 
amendment  is  prompted  by  reports  of 
inadequate  drainage,  which  apparently 
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is  caused  by  an  inordinate  quantity  of 
debris  and  foreign  material  collecting  in 
the  cavity  area.  This  situation  has  led  to 
accumulated  water  leaking  from  the 
wing  center  section  onto  portions  of  the 
aileron  control  system  and  subsequenUy 
freezing.  Ice  in  the  aileron  control 
system  can  result  in  reduced  lateral 
control  capability. 
iFFlcnvi  DATE:  July  10. 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Paciflc  Highway  South.  0-68966,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  HifrrHCR  mR>miATK>N  contact: 
Mr.  Dan  R.  Bui.  Airframe  Branch.  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  9816a 
SUPPLIMCNTAJtY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
periodic  inspections  and  cleaning  of  the 
cavity  aft  of  the  wing  center  section, 
was  published  in  the  Federal  Register  on 
January  13, 1989  (54  FR  89796).  The 
comment  period  for  the  proposal  closed 
on  March  9, 1989. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
expressed  no  technical  objection  with 
the  proposed  rule.  The  ATA  did, 
however,  request  that  the  initial 
compliance  interval  be  extended  from  12 
to  15  months,  and  that  the  repetitive 
inspection  interval  be  extended  from  15 
to  18  months,  to  accommodate 
operators'  normal  "C"  check 
maintenance  hold.  The  extension  is 
needed  because,  the  proposed 
inspection  will  require  substantially 
more  time  than  the  9-manhour  estimate 
stated  in  the  cost  estimate  of  the  Notice 
unless  it  is  accompUshed  when  the 
airplane  is  open  for  inspection  such  as  a 
"C"  check.  One  ATA  member  has 
estimated  that  approximately  80 
manhours  are  needed  to  accomplish  the 
proposed  task  because  of  removed/ 
replacement  activities  required  for 
access.  This  task  can,  therefore,  only  be 
scheduled  during  long  maintenance 
holds  such  as  a  "C"  check.  The  FAA  has 
considered  the  ATA's  comment  and  has 


concluded  that  the  request  has  merit 
The  FAA  has  determined  that  an 
extension  of  the  initial  compliance  time 
to  15  months  and  the  repetitive 
inspection  interval  to  18  months  will  not 
have  a  derogative  effect  on  safety.  The 
final  rule  has  been  revised  accordingly. 

Another  commenter  requested  that 
this  AD  be  revised  to  include  a 
provision  for  a  longer  interval  for  the 
airplanes  which  have  improved  drain 
capability,  such  as  the  incorporation  of 
Boeing  Service  Bulletins  747-51-2026. 
747-51-203Z  and  747-51-2036.  The  FAA 
agrees  that  there  are  other  acceptable 
methods  of  complying  with  the  rule,  and 
paragraph  B.  of  the  AO  contains 
provisions  for  alternate  means  of 
compliance.  Since  alternate  means  must 
be  considered  on  a  case-by-case  basis,  it 
is  not  practicable  to  incorporate  all 
possible  means  of  compliance  in  the 
final  rule. 

The  manufacturer  requested  that  this 
AD  be  revised  to  require  visual 
inspection  external  of  the  cavity  and.  if 
drainage  is  blocked,  then  inspection 
internally.  The  FAA  disagrees  because 
accumulated  water  leaking  from  the 
wing  center  section  onto  portions  of  the 
aileron  control  system  and  subsequently 
freezing,  was  found  on  airplanes  that 
were  reported  to  have  had  the  drainage 
previously  checked. 

The  manufacturer  also  requested  that 
the  wording  of  the  final  rule  identifying 
the  inspection  area  be  changed  from 
"*  *  •  cavity  over  the  wing  center 

section to"*  *  *  cavity  aft  of  the 

wing  center  section  *  *  *."  The  FAA 
concurs;  the  suggested  wording  clarifies 
the  intent  of  the  rule.  The  final  rule  has 
been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator,  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  700  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  260  airplanes  of  U.S. 
registry  will  be  affected  by  this  AO,  that 
it  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AO 
on  U.S.  operators  is  estimated  to  be 
$93,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.9.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boetng:  Applies  to  all  Model  747  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  reduced  lateral  control  caused 

by  icing  of  the  aileron  control  cables, 

accomplish  the  following: 

A.  Within  the  next  IS  months  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  within  the  last  3  months,  and 
thereafter  at  intervals  not  to  exceed  18 
months,  perform  the  following: 

1.  Gain  access  to  the  cavity  aft  of  the  wing 
center  section. 

2.  Remove  all  debris  and  foreign  material, 
clean  the  cavity,  and  verify  all  drains  are  ! 
open  and  cleaa  I 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  i 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 
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Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  [PMl],  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  FAA,  Northwest 
Moimtain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
WashingtoiL 

This  amendment  becomes  effective 
July  10, 1989. 

Issued  in  Seattle,  Washington,  on  May  24. 
1989. 

Daneil  M.  Pedecsoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  89-13317  Filed  6-5-89;  8:45  am] 

BUXINQ  CODE  WIO-IS-M 


14  CFR  Part  39 

[Docket  Na  89-NII-13-AO;  AnidL  39-6233] 

Airworthiness  Directives;  Israel 
Aircraft  Industrie  (lAI)  Model  1 121, 
1121  A,  1121B.  1123. 1124,  and  1124A 
Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARV:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO), 
applicable  to  Israel  Aircraft  Industrie 
(LAI)  Model  1121. 1121A.  1121B.  1123. 
1124.  and  1124A  series  airplanes,  which 
currently  requires  repetitive  dye 
penetrant  inspections  to  detect  cracks  in 
the  horizontal  stabilizer  aft  spar  splice 
fitting,  and  replacement  as  necessary. 
This  amendment  requires  repetitive 
visual  inspections  for  cracks  in  the  hinge 
lugs  of  the  horizontal  stabilizer  aft  spar 
splice  fitting,  and  replacement  of  any 
fittings  found  cracked.  This  amendment 
is  prompted  by  reports  of  craclcs  found 
in  the  outer  hinge  lugs  during  a  visual 
inspection,  which  were  apparently 
missed  during  the  previously  required 
dye  penetrant  inspection.  Such  cracking, 
if  not  detected  and  corrected,  could  lead 
to  failure  of  the  outer  and  inner  hinge 
lugs,  which  would  compromise  the 


structural  integrity  of  the  horizontal 
stabilizer  assembly. 

effective  date:  July  10, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Israel 
Aircraft  Industrie  (lAI),  Delaware 
Office.  P.O.  Box  10086,  Wilmington, 
Delaware  19850.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattie  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1978.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
Soutii,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AO 
86-14-02,  Amendment  39-5341  (51  FR 
23217;  June  26, 1986),  applicable  to  Israel 
Aircraft  Industrie  (lAI)  Model  1121. 
1121A.  1121B.  1123. 1124  and  1124A 
series  airplanes,  to  require  repetitive 
visual  inspections  for  cracks  in  the  hinge 
lugs  of  the  horizontal  stabilizer  aft  spar 
splice  fitting,  and  replacement  of  any 
fittings  found  cracked,  was  published  in 
the  Federal  Register  on  March  17, 1989 
(54  FR  11226). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  tiiis  amendment  Due 
consideration  has  been  given  the  single 
comment  received  in  response  to  the 
proposal. 

Tbe  commenter  supported  the 
proposed  rule. 

Paragraph  C.  of  the  final  rule  has  been 
revised  to  reflect  the  correct  issue  date 
for  Revision  2  of  Service  Bulletins  1121- 
55-004  and  1123-55-007  as  October  21. 
1988. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  noted.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

It  is  estimated  that  410  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  one-half 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  ivill  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  ^e  AD  on  U.S.  operators  is 


estimated  to  be  $8,200  for  the  initial 
inspection  cycle. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  or  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
nimiber  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  l>een  prepared  for 
this  action  and  is  contained  in  the 
Regulatory  docket.  A  copy  of  it  may  be    - 
obtained  from  the  Rules  Docket. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AyENDED] 

1.  The  authority  Citation  for  Part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  1354(a).  1421  and  1423; 
49  U3.C.  106(g)  (Revised  Pub.  L  97-«4a 
January  12, 1983):  and  14  CFR  11.8a 

$39.13   (Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  86-14-02,  Amendment 
39-5341  (51  FR  23217;  June  26. 1996).  with 
the  following  new  airworthiness 
directive: 

Israel  AinzaA  IndusiriM  (lAI):  Applies  to 

Model  1121. 1121A  112ia  1123, 1124,  and 
1124A  serieB  airplanes,  certificated  in 
any  category.  Compliance  is  required  u 
indicated  unless  previously 
accompUsiied 

To  detect  cracks  in  tiie  hinge  higs  of  tiie 
horizontal  stabilizer  aft  spar  splice  fitting 
(hinge  assembly),  accomplish  the  following: 

A.  Within  the  next  75  flight  hours  time-in- 
service  after  the  effective  date  of  tliis  AD. 
tmless  previously  accomplished  within  the 
last  225  flight  hours  time-in-service,  conduct  a 
visual  inspection  of  the  horizontal  statrilizer 
aft  spar  splice  fitting  (hinge  assembly)  Part 


BEST  COPY  AVAILABLE 


241B4 Federal  Regigter  /  Vol.  54.  No.  107  /  Tuesday.  June  6,  1989  /  Rules  and  Regulations 


Number  45.was-S01,  in  accordance  with  the 
foUowins  lAl  service  bulletins  entitled 
"Horizonial  Stabilizer  Aft  Spar  Splice  Fitting 
P/N  45300&-6(n  [Hinge  A»«embly) 
Inspection",  us  appropriate: 


Mom 

SwvicebuIMn 

1121. 1121A.  11218.   

1121-65-003.  Bw«oo 

1.  dated  August  8, 

1968. 

1123 

1123-55-006.  RewWon 

1.  dated  August  8, 

1968. 

1124,  1124A 

1124-55-020.  Revision 

2.  dated  August  8. 

1968. 

B.  If  no  cracks  are  found,  repeat  the 
inspection  required  by  paragraph  A.,  above, 
at  intervals  not  to  exceed  300  hours  time-in- 
service. 

C.  If  craclis  are  found,  replace  the  splice 
fitting  pno/to  Further  flight,  in  accordance 
with  the  followirui  lAJ  service  bulletins 
entitled  "Honzontal  Stabilizer  Assembly — 
Inspection.  RKp^ir,  and  Improvement  (AFC 
2037),"  as  appropriate: 


1121. 1121  A.  11218- 

1123 „ 

1124. 1124A. 


Service  tMjHaiin 


1121-55-004.  Revision 
2  dated  October  21. 
1988. 

1123-55-007,  Revision 

2.  dated  October  21, 
1968 

1124-»-021.  Revision 

3.  dated  October  21. 
1968. 


D.  PoUowinn  replacement  of  the  splice 
Htting.  described  in  the  above  service 
bulletins,  repeat  the  inspection  required  by 
paragraph  A.  of  this  AD  at  intervals  not  to 
exceed  300  hours  iime-in-service. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Norihwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMll,  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  sei^ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Israel  Aircraft  Industries, 
Delaware  Office.  P.O.  Box  10086. 
Wilmington.  Delaware  19850.  These 
docimients  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 


Certiflcation  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  Amendment  supersedes  AD  88- 
14-02.  Amendment  39-5341. 

This  Amendment  becomes  effective 
July  10. 1989. 

Issued  in  Seattle,  Washington,  on  May  24, 
1989. 

Damll  M.  Pedafsao, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc  89-13316  Filed  6-6-89;  6:45  am] 
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14CFRPM139 

[Docket  No.  «9-NM-«4-AO;  AmdL  3»-«231] 

Airworthiness  Dirsctlves;  Aerospatiale 
Model  ATR42  Sertes  Airplanes 

aocncy:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model 
ATR42  series  airplanes,  which  requires 
modification  of  the  cargo  compartment 
smoke  detector  test  system.  This 
amendment  is  prompted  by  reports  that 
the  smoke  detector  test  system  may  not 
indicate  failure  of  a  smoke  detector 
when  it  occurs.  This  condition,  if  not 
corrected,  could  result  in  a  fire  in  the 
cargo  compartment  remaining 
undetected. 

cmcnvc  oatc:  June  20. 1989. 
AOORESSC8:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  216  Route  de  Bayoiuie. 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

PON  PUNTHER  INPONMATION  CONTACT: 

Mr.  Robert  McCracken.  Standardization 

Branch.  ANM-113;  telephone  (206)  431- 

1979.  Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

Soudi.  C-68966,  Seattle.  Washington 

98168. 

SUPPUSMCNTARV  INFORMATION:  The 

Direction  Generate  de  L'Avaition  Civile 
(DGAC).  which  is  the  airworthiness 
authority  of  France,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  Aerospatiale  Model  ATR42 
series  airplanes.  There  have  been 
reports  that  the  smoke  detector  test 


system  may  not  indicate  failure  of  a 
smoke  detector  when  it  occurs.  This 
problem  is  due  to  a  test  signal  feedback 
by  the  operative  smoke  detector.  This 
condition,  if  not  corrected,  could  result 
in  a  fire  in  cargo  compartment  remaining 
undetected. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-26-0010,  Revision  1, 
dated  March  28. 1989,  which  describes 
procediu^s  for  modification  of  the 
smoke  detector  system  in  the  cargo 
compartments  which  segregates  the 
forward  and  aft  smoke  detector  circuits. 
The  DGAC  has  classified  this  service 
bulletin  as  mandatory  and  has  issued 
French  Airworthiness  Directive  88-186- 
016B  addressing  this  subject 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
modification  of  the  smoke  detector  test 
system  in  the  cargo  compartments,  in 
accordance  with  the  service  bulletin 
previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wiUi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
luisafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
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placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  from  the  Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transpOTtation.  Aircraft  Aviation 
Safety.  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963);  and  14  CFR  11.89. 

939.13    [Amsndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Applies  to  all  Model  ATR42 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  within 
30  days  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prevent  a  fire  in  a  cargo  compartment 

remaining  undetected,  accomplish  the 

following: 

A.  Modify  the  forward  and  aft  smoke 
detector  test  systems,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-26- 
OOia  Revision  1,  dated  March  28, 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Moimtain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  216  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  SeatUe. 
Washington. 

This  amendment  becomes  effective 
June  20, 1989. 


Issued  in  Seattle,  Washingtoo,  <m  May  24, 
1989. 

DanaO  M.  PadetsoD, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc  89-13316  Filed  6-5-69;  8:45  am] 
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14  CFR  Part  71 

[Airspeoe  Docket  Na  S«-ANII-13] 

EstabNshment  of  VOR  Federal  Airway 
V-593:  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 

summary:  This  amendment  designates  a 
new  Federal  Airway,  V-593.  between 
Denver,  CO,  and  Pueblo,  CO.  The  arrival 
fix  over  Kiowa,  CO,  produces 
congestion  in  that  area  for  traffic 
landing  at  Denver.  This  action  adds  a 
new  airway  that  bypasses  Kiowa  for  a 
direct  route  to  the  Denver  terminal  area, 
reduces  delays  and  shortens  the 
distance  to  the  Denver  terminal  area  by 
9  miles. 

EFFECnVE  date:  0901  u.t.c.  July  27. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  11. 1988.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  new  VOR  Federal  Airway,  V- 
593,  located  in  the  vicinity  of  Denver. 
CO  (53  FR  30298).  We  have  identified 
the  need  for  an  airway  to  support 
procedures  for  the  arrival  traffic  flow 
from  the  south.  Presently,  low  and  high 
altitude  arrivals  mix  at  Kiowa.  CO, 
VORTAC.  producing  delays.  This  new 
airway  bypasses  Kiowa  and  shortens 
the  route  to  the  Denver  terminal  area  by 
9  miles.  This  action  reduces  controller 
workload.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 1969. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  new  Federal  Airway.  V-693,  between 
Denver,  CO.  and  Pueblo.  CO.  The  arrival 
fix  over  Kiowa,  CO.  produces 
congestion  in  that  area  for  traffic 
landing  at  Denver.  This  action  adds  a 
new  airway  diat  bypasses  Kiowa  for  a 
direct  route  to  the  Denver  terminal  area, 
reduces  delays,  and  shortens  the 
distance  to  the  Denver  terminal  area  by 
9  miles. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regdations  for  which 
fi%quent  and  routine  amendments  are 
necessary  to  keep  them  opera  ticmally 
current.  It,  therefore — (1 )  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(8).  1354(a).  1510: 
Exoctilive  Order  10854;  49  U.S.C.  106{g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CKR  11.69 

§71.123    [Amended] 

2.  Section  7L123  is  amended  as 

follows: 

V-8M  |New|    From  Pueblo,  CO.  INT 
Pueblo  004*  and  Denver,  CO.  14r 
radials:  to  Denver. 

Issued  in  Washington.  DC  on  May  24. 1989. 
Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc  89-13319  Filed  6-5-89;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  799 
[Docket  No.  90iat-«133] 
RIM  0694  AAOT 

Miieiiuiiieiii  or  vanaaiea  ucenee 
Controia  on  Maonetically  Enfianced 
Sputtering  Equipnient 

AOCNCv:  Bureau  of  Export 
Administration,  Commerce. 
action:  Interim  rule  with  request  for 
public  comment. 


:  This  rule  amends  the 
validated  export  license  controls  on 
certain  magnetically  enhanced 
sputtering  equipment  described  in 
paragraph  (b)(l)(vi)  of  Export  Control 
Commodity  Number  (ECCN)  1355A  in 
the  Commodity  Control  List 
(Supplement  No.  1  to  9  799.1  of  the 
Export  Administration  Regulations). 
This  action  is  in  accordance  with  a 
finding  of  foreign  availability  under 
section  5(f)  of  the  Export  Administration 
Act  of  1979,  as  amended. 

As  a  result  of  this  regulatory  action, 
exports  of  magnetically  enhanced 
sputtering  equipment  to  any  destination 
located  in  Country  Group  T  or  V — 
except  the  People's  Republic  of  China 
and  Afghanistan — no  longer  require  a 
vahdated  license,  unless  the  equipment 
is  described  in  the  Vahdated  License 
Required  paragraph  of  ECCN  1355A.  A 
validated  license  continues  to  be 
required  for  national  security  reasons 
for  exports  of  all  magnetically  enhanced 
sputtering  equipment  to  destinations  in 
Country  Groups  Q,  S.  W.  Y,  and  Z,  the 
People's  Republic  of  China,  and 
Afghanistan. 

OATn:  This  rule  is  effective  June  1. 1989. 
Conunents  must  be  received  by  July  6. 
1989. 


:  Written  comments  (six  copies) 
should  be  sent  to  Vincent  Greenwald, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Admhiistration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 


iTiON  contact: 
John  R.  Pastore,  Office  of  Foreign 
Availability,  Room  80701.  Bureau  of 
Export  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230, 
Telephone:  (202)  377-8074. 


Background 

On  September  2, 1988,  the  Commerce 
Department  published  a  positive  finding 
of  foreign  availability  of  magnetically 


enhanced  sputtering  equipment  in  the 
Federal  Register  (53  FR  34135).  However, 
because  this  equipment  is  still  necessary 
for  the  production  of  critical  integrated 
circuits,  the  notice  reported  a 
Presidential  override  of  the  foreign 
availability  finding  and  requested  pubUc 
comments  on  the  economic  impact  of 
continued  control. 

A  Presidential  override  requires  the 
Department  of  Commerce  to  retain  the 
requirement  for  a  validated  export 
license  while  the  President  negotiates 
with  the  govemment(s)  of  the  identified 
source(s)  for  the  elimination  of  the 
foreign  availability.  The  President 
overrode  the  foreign  availability  finding 
on  )une  24. 1987  and  the  United  States 
initiated  negotiations  to  eliminate  the 
foreign  availability. 

The  Department  had  18  months  to 
conclude  negotiations  to  eliminate 
foreign  availability.  As  a  result  of  the 
negotiations,  foreign  availability  was 
eliminated  completely  for  a  five-month 
period;  hence,  the  foreign  availability 
controls  have  been  maintained  up  to  the 
time  of  this  regulatory  action. 

As  of  June  1. 1989.  the  United  States 
Government  has  temporarily  eliminated 
the  foreign  availability  of  magnetically 
enhanced  sputtering  equipment 
specially  designed  for  the  manufacture 
of  semiconductors.  The  Commerce 
Department  wilhcontinue  to  require  a 
validated  license  fbr  such  equipment 
during  the  period  for  which  foreign 
availability  has  been  eliminated. 

However,  other  magnetically 
enhanced  sputtering  eqidpment  that  are 
for  general  purpose  applications  and  are 
not  specially  designed  for  manufacturing 
semiconductors  (e.g.,  bell  jar  types 
without  vacuum  load  locks — designed  to 
normally  process  one  wafer  at  a  time — 
in  which  the  main  chamber  is  opened 
each  time  a  wafer  is  manually  loaded 
into  and  removed  from  the  system,  and 
batch  types  without  vacuum  load  locks 
with  hinged  openings  that  provide 
access  to  the  main  chamber  when 
wafers  or  other  substrates  are  manually 
loaded  into  and  removed  from  the 
system]  will,  effective  June  1, 1989.  no 
longer  require  a  license  to  Country 
Groups  T  and  V.  except  the  People's 
Republic  of  China  and  Afighanistan.  The 
U.S.  Government  will  refer  this  finding 
to  COCOM  for  a  four-month 
consideration  of  possible  removal  of 
national  security  controls  for  exports  to 
all  destinations.  A  validated  license  will 
continue  to  be  required  for  foreign 
policy  reasons  for  exports  to  Country 
Groups  S  and  Z. 


Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  This  rule  complies  with  Executive 
Order  12291  and  Executive  Order  12861. 

2.  This  rule  mentions  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  aeq.].  The  Office  of 
Management  and  Budget  has  approved 
these  collections  under  control  numbers 
0604-0004  and  0694-0005.  The  net  effect 
of  this  rule  will  be  to  reduce  the  number 
of  export  license  applications  submitted 
for  this  equipment.  This  rule  should 
reduce  the  paperwork  burden  on  the 
public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  the  Federalism 
Assessment  under  Executive  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  U.S.C.  app.  2412(a]), 
exempts  this  rule  from  all  requirements 
of  section  553).  including  those  requiring 
publication  of  a  notice  of  proposed 
rulemaking,  an  opportunity  for  public 
comment,  and  a  delay  in  effective  date. 
Section  13(b)  of  die  EAA  does  not 
require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Publishing  this  rule  in  proposed  form 
would  impair  BXA's  ability  to  issue 
effective  and  timely  controls.  Consistent 
with  section  13(b)  of  the  EAA,  an 
opportunity  for  public  comment  is 
provided  for  this  rule. 

The  period  for  submission  of 
comments  will  close  July  6, 1989.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
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consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  conunents  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  conunents  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  v\rill  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

'The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886,  U.S. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  pubUc 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  to  Title  15  of  tiie  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records 
may  be  obtained  from  Margaret  Comejo, 
Bureau  of  Export  Administration 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  377- 
2593. 

List  of  Subjects  in  15  CFR  Part  799 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  799  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  799  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq]  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981,  by  Pub.  L. 
100-418  of  August  23, 1988.  and  by  Pub.  L.  99- 
64  of  July  12. 1985;  E.0. 12523  of  )uly  12, 1985 


(50  FR  28757,  July  18. 1985);  Pub.  L  95-223  of 
December  28. 1977  (50  U.S.C  1701  et  seg.]: 
E.O.  12532  of  September  9. 1985  (50  FR  36881. 
September  10, 1985),  as  affected  by  notice  of 
September  4. 1988  (51  FR  31925,  September  8. 
1986);  Pub.  L  99-440  of  October  2, 1986  (22 
U.S.C.  5001  et  seq.y,  and  E.0. 12571  of 
October  27. 1986  (51  FR  39505,  October  29. 
1986). 

S  799.1    (AMENDED] 

2.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1355A  is  amended  by  revising  the 
Validated  License  Required  paragraph, 
to  read  as  follows: 

1355A    Equipment  for  the  manufacture 
or  testing  of  electronic  components  and 
materials;  and  specially  designed 
components,  accessories  and  "specially 
designed  software"  therefor. 


Validated  License  Required:  Country 
Groups  QSTVWYZ.  except  as  provided 
for  magnetically  enhanced  sputtering 
equipment  and  wire  bonders  below. 

Magnetically  enhanced  sputtering 
equipment  A  validated  license  is 
required  to  Countiy  Groups  QSTVWYZ 
for  single  "wafer"  in-line  magnetically 
enhanced  sputtering  equipment  and 
multiple  wafer  magnetically  enhanced 
sputtering  equipment  that  uses  vacuum 
load  locks  to  isolate  the  main  chamber 
from  the  loading  chamber.  A  validated 
hcense  is  required  only  to  Country 
Groups  QSWYZ.  the  People's  Republic 
of  China,  and  Afghanistan  for  other 
magnetically  enhanced  sputtering 
equipment  controlled  by  paragraph  (b) 
(1)  (vi). 

Technical  Note:  A  "wafer"  is  a  thin  disk- 
\iV.e  section  of  material  (e.g.,  silicon,  gallium 
arsenide,  or  aluminum  oxide — crystalline  or 
noncrystalline)  that  is  the  underlying  support, 
base,  or  structure  upon  which  materials  are 
subsequently  deposited  and  processed  in  the 
production  of  semiconductor  devices. 

Wire  bonders.  Wire  bonders 
controlled  by  paragraph  (b)(5)(ii)  and 
not  described  below  require  a  validated 
license  only  to  Country  Groups  QSWYZ, 
the  People's  Republic  of  China,  and 
Afghanistan.  A  validated  license  is 
required  to  County  Groups  QSTVWYZ 
for  "stored  program  controlled"  wire 
bonders  that  are  specially  designed  and 
enabled  to  be  integrated  into  a  "totally 
automated  (semiconductor) 
manufacturing  facility"  or  that  have  all 
of  the  following  characteristics: 

(a)  Bonding  wire  that  is  less  than 
0.0007  inches  (17.5  micrometers) 
diameter 

(b)  Bond  to  bonding  pads  (on 
semiconductor  circuits  and  devices)  that 
are  0.0015  inches  X  0.0C15  inches  (37.5 
micrometers  X  37.5  micrometers)  or  less 


and  spaced  closer  than  0.0025  inches 
(62.5  micrometers)  from  center  to  center 
and 

(c)  Have  a  bond  cycle  time  of  100  ms 
or  less  per  wire  (bond  cycle  time 
measured  with  1.5  mm  distance  between 
bonds). 

Technical  Note:  A  "totally  automated 
(semiconductor)  manufacturing  facility"  is 
one  in  which  all  equipment  controls  and  all 
materials  handling  operations  from  the  blanlc 
polished  wafer  Uirough  encapsulation  and 
electronic  test  are  performed  without  human 
intervention  in  the  production  of 
semiconductor  curcuits  and  devices.  This  is 
distinguished  from  an  "automated 
(semiconductor)  manufacturing  facility"  in 
which  individual  pieces  of  equipment  used  in 
the  production  of  semiconductor  circuits  and 
devices  are:  (a)  Controlled  from  a  host 
computer  and  (b)  associated  with  facilities  to 
supply  material  and  remove  processed 
material  without  human  intervention. 
***** 

Dated:  lune  1. 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  89-13450  Filed  6-2-89;  11:35  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM86-7-000;  Order  No.  473] 

Compression  Allowances  and  Protest 
Procedures  Under  NGPA  Section  110 

May  30, 1989. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Pubhcation  of  pipeline  filings 

made  pursuant  to  Order  No.  473. 

summary:  In  Order  No.  473.  52  FR  21,660 
(June  9. 1987),  the  Federal  Energy 
Regulatory  Commission  amended  its 
regulations  to  provide  parties  an 
opportunity  to  protest  allowances  for 
delivery  of  natural  gas  which  were 
heretofore  presumed  authorized  by 
"area  rate"  clauses  in  gas  sales 
contracts.  Order  No.  473  amended  18 
CFR  271.1104(h)  to  require  all  interstate 
pipelines  to  provide  a  listing  of  those 
producers  that  have  claimed  an 
entitlement  to  delivery  allowances 
pursuant  to  an  "area  rate"  clause.  The 
interstate  pipelines  were  required  to 
indicate  whether  they  concurred  in  the 
producers  claim  for  delivery  allowances. 

Attached  are  three  lists  provided  by 
interstate  pipelines  as  required  by  18 
CFR  271.1104(h)  (1987).  First,  MICC.  Inc. 
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(MIGC)  made  a  Tiling  on  December  9, 

1988.  List  I  sets  forth  the  only  first  seller 
selling  gas  to  MlCC  that  asserts 
contractual  authority  to  collect  delivery 
allowances  under  an  area  rate  clause. 
Second.  Valley  Gas  Transmission.  Inc. 
(Valley)  filed  List  n  and  III  on  January  7. 

1989.  List  II  sets  forth  those  first  sellers 
and  gas  purchase  contracts  for  which 
Valley  concurs  with  the  assertion  of 
contractual  authority  to  collect  delivery 
allowances  pursuant  to  an  area  rate 
clause.  List  III  sets  forth  the  first  sellers 
and  gas  purchase  contracts  for  which 
Valley  protests  the  assertion  of 
contractual  authority  to  collect  delivery 
allowances  pursuant  to  an  area  rate 
clause. 

DATE  As  provided  in  18  CFR 
271.1104(h)(4)(i)  (1987).  any  protest  must 
be  filed  by  September  5. 1989. 

AOORCSS:  An  original  and  14  copies  of 
each  protest  must  be  filed  with  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20428. 

FOM  FURTHER  INFORMATION  CONTACT: 

Edward  G.  Gingold.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  (202)  357-9114. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  Room  1000  at 
the  Commission's  Headquarters.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8097.  A 
copy  of  Mice  and  Valley's  filings  may 
be  obtained  from  CIPS  up  to  10  days 
following  the  date  of  issuance  by  the 
Commission.  The  complete  text  of  this 
notice  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426. 
Lois  D.  CasbeU. 
Secretary. 


Mice,  INC  First  Seller  with  Contractual 
Autiiofity  to  Collect  Production  Related 
Costs 

The  only  first  seller  selling  gas  to 
MIGC  Inc.  (MIGC)  that  asserts 
contractual  authority  to  collect  delivery 
allowances  under  an  area  rate  clause  is 
Western  Gas  Processors,  Ltd.  (Western 
Gas).  MIGC  believes  that  Western  Gas 
does  have  contractual  authority  to 
collect  production-related  costs 
permitted  under  Section  271.1104  of  the 
Commission's  Regulations.  The  number 
of  Western  Gas'  seventh  amendment  to 
the  gas  sales  contract  is  IP-5000  (S-2153) 
dated  November  1, 1985. 

Valley  Gas  Transmission,  Inc. — Lost  of 
First  Sellers  and  Gas  Purchase  Contracts 
for  Which  Valley  Concurs  With  The 
Assertion  of  Contractual  Autliority  To 
Collect  Delivery  Allowances  Pursuant 
To  An  Area  Rate  Clause 


rntseHef 

Contract 
oaM 

Rate 

scneouie 

No. 

Pt^illips  Pafroteum  Co 

SutXMtMn  Propane  Gas 

Cofp 
TXO  Production  Cwp 

04/06/66 

05/23/66 
05/23/66 

427 

Valley  Gas  Transmission.  Inc. — List  of 
First  Sellers  and  Gas  Purchase  Contracts 
For  Which  Valley  Protests  The 
Assertion  of  Contractual  Authority  To 
Collect  Delivery  Allowances  Pursuant 
To  An  Area  Rate  Clause 


Firal  seller 

Contract 
oais 

Rate 

sctieoule 

No. 

Nono 

[FR  Doc.  89-13334  Filed  ft-S-89;  8:45  am] 
ammo  cooc  trir-oi-n 

DEPARTMENT  OF  THE  TREASURY 
Customs  S«rvic« 
19  CFR  Part  134 

Country  of  Origin  Marldng 
Requirement  on  Fruit  Juice  Containers 

aoency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Notice  of  Postponement  of 
Effective  Date  of  interpretive  rule. 

summary:  This  document  advises 
interested  parties  that  the  scheduled 
June  7, 1989.  implementation  date  for 
requiring  that  labels  on  frozen 


concentrated  and  reconstituted  fruit 
juices  which  contain  imported 
concentrate  be  marked  to  show  the 
foreign  coimtry  of  origin  of  the 
concentrate,  is  postponed. 

EFFECnvB  date:  The  effective  date  of 
June  7, 1989,  for  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption  is  postponed. 

FOR  further  information  CONTACT 
John  Doyle,  Office  of  Regulations  and 
Rulings  (202)  566-5765. 

SUPPtEMENTARY  INFORMATION:  Customs 
published  a  notice  in  the  Federal 
Register  on  June  7, 1988  (53  FR  20836), 
announcing  June  7, 1989.  as  the  effective 
date  for  requiring  that  labels  on  frozen 
concentrated  and  reconstituted  fruit 
juice  products  which  contain  imported 
concentrate  be  labeled  to  show  the 
foreign  country  of  origin  of  the 
concentrates.  Such  a  rule  is  already  in 
place  in  regard  to  imported  orange  juice 
concentrate  and  was  to  be  extended  to 
all  other  imported  fruit  juice 
concentrates.  A  method  of  compliance 
available  to  orange  juice  processors 
known  as  major  supplier  marking  was 
also  made  available  to  processors  of 
other  juices. 

Customs  published  another  notice  that 
same  day  (53  FR  20869),  announcing  that 
consideration  was  being  given  to 
discontinuing  major  supplier  marking  as 
an  acceptable  compliance  method  and 
requiring  that  all  sources  marking  be  the 
acceptable  method  for  complying  with 
the  marking  law  as  apphed  to  imported 
friiit  juice  concentrate. 

In  the  intervening  months  since  those 
notices  were  published,  Customs  has 
considered  the  many  comments 
received,  and  sought  a  resolution  to  this 
marking  problem  that  balances  the 
needs  of  all  the  parties  concerned. 

Determination 

The  June  7, 1989,  implementation  date 
for  requiring  that  labels  on  frozen 
concentrated  and  reconstituted  fruit 
juices  which  contain  imported 
concentrate  be  marked  to  show  the 
foreign  country  of  origin  of  the 
concentrate,  is  postponed.  Customs  will 
publish  a  final  rule  concerning  the 
country  of  origin  marking  of  imported 
fruit  juice  concentrate,  applicable  to  the 
entire  juice  industry,  on  or  before 
August  7, 1988. 

Date:  June  1. 1989. 
Wiliiam  von  Raab. 
Commissioner  of  Customs. 
[FR  Doc.  89-13564  Filed  6-5-89:  8:45  am] 
BILUNQ  cooc  4a2IMn-«l 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule;  approval  of 

amendment. 

summary:  OSMRE  is  announcing 
approval  of  an  amendment  to  the 
Colorado  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Colorado 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  pertains  to 
the  preservation  of  cultural  and  historic 
resources.  It  revises  the  State  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECnVE  DATE:  June  6, 1989. 
FOR  further  information  CONTACT: 
Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  625 
Silver  Avenue,  SW..  Suite  310. 
Albuquerque.  NM  87102;  Telephone 
(505)  766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Submission  of  the  Amendment 
01.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

I.  Backgiround  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  Information 
regarding  the  general  background  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  December  15, 1980,  Federal  Register 
(45  FR  82173).  Actions  taken  subsequent 
to  the  approval  of  the  Colorado  program 
are  found  at  30  CFR  906.11,  906.15.  and 
906^. 

n.  Submission  of  the  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(d).  the  Director  on  June  9, 
1987.  notified  Colorado  of  the  changes 
necessary  to  ensure  that  the  approved 
regulatory  program  was  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  implementing  Federal  regulations 
with  respect  to  the  protection  of  cultxu-al 
and  historic  resources.  On  October  14, 


1988,  Colorado  submitted  a  proposed 
amendment  partially  addressing  these 
concerns  (Administrative  Record  No. 
CO-406).  The  propo^d  amendment 
pertains  to  the  identmcation  and 
protection  of  sites  listed  on  or  eligible 
for  listing  on  the  National  Register  of 
Historic  Places  (NRHP). 

OSMRE  announced  receipt  of  the 
proposed  amendment  in  the  December 
14. 1988,  Federal  Register  (53  FR  50244) 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy  (Administrative 
Record  No.  CO-424).  The  public 
comment  period  closed  on  January  13, 

1989.  The  public  hearing,  scheduled  for 
January  9. 1989,  was  not  held  because  no 
one  requested  an  opportunity  to  testify. 

m.  Director's  Hndings 

As  discussed  below,  the  Director 
finds,  in  accordance  with  SMCRA  and 
30  CFR  732.15  and  732.17.  that  the 
amendment  submitted  by  Colorado  on 
October  14, 1988,  meets  the 
requirements  of,  and  is  no  less  stringent 
and  effective  than.  SMCRA  and  30  CFR 
Chapter  Vn. 

1.  Rule  2.05.6(4)(b).  Mitigation  of 
Impacts  of  Mining  Operations 

Colorado  proposes  to  add  Rule 
2.05.6(4)(b)  which  states  that  the  Mined 
Land  Reclamation  Division  (MLRD)  may 
require  an  applicant  for  a  mining  permit 
to  use  appropriate  mitigation  and 
treatment  measures  to  protect  historic  or 
archeological  sites  listed  or  eligible  for 
listing  on  the  NRHP  as  determined  by 
the  State  Historic  Preservation  Officer 
(SHPO).  It  also  states  that  such 
measures  may  be  taken  after  permit 
issuance  provided  they  are  completed 
before  the  sites  are  affected  by  mining. 

The  proposed  rule  is  substantively 
identical  to  the  counterpart  Federal 
regulations  at  30  CFR  780.31(b)  and 
784.17(b),  except  that  Colorado  proposes 
to  add  language  clarifying  that  tlie 
SHPO  will  make  the  determination  on 
eligibility.  The  cited  Federal  regulations 
do  not  specify  who  makes  the 
determination  on  eligibility. 

However,  the  Federal  regulations  at 
36  CFR  800.4(c),  which  impement 
Section  106  of  the  National  Historic 
Preservation  Act,  specify  that  the 
Agency  Official,  in  consultation  with  the 
SHPO,  and  following  the  Secretary's 
Standards  and  Guidelines  for 
Evaluation,  shall  apply  the  National 
Register  Criteria  to  evaluate  properties 
for  NRHP  eligibility. 

As  stated  in  part  I  of  this 
"SUPPLEMENTARY  INFORMATION" 


section  of  the  notice.  Colorado  is  a  State 
with  an  approved  regulatory  program.  In 
States  with  regulatory  programs 
approved  by  OSMRE,  the  regulatory 
authority  issues  permits  for  surface  coal 
mining  operations.  Accordingly,  State- 
issued  permits  are  State  rather  than 
Federal  undertakings,  and  Federal  laws 
and  rules  such  as  the  provisions  of  the 
National  Historic  Preservation  Act  and 
36  CFR  Part  800  do  not  directly  apply  (52 
FR  425a  February  10. 1987). 

The  provisions  of  30  CFR  730.5  require 
State  programs  to  be  consistent  with 
SMCRA  and  rules  adopted  by  OSMRE 
under  SMCRA.  However,  they  do  not 
require  direct  State  program 
implementation  of  other  Federal  laws 
such  as  the  National  Historic 
Preservation  Act.  Thus,  State  programs 
must  be  no  less  effective  than  the 
Secretary's  regulations  in  meeting  the 
reovirements  of  SMCRA.  There  is  no 
reqL".rement  in  SMCRA  that  the 
approved  State  program  be  "no  less 
effective  than"  tlie  requirements  of  the 
National  Historic  Preservation  Act  (52 
FR4250). 

Additionally,  as  discussed  in  more 
detail  below,  the  Director  notes  that  the 
Advisory  Council  on  Historic 
Preservation  commented  that  it  is 
appropriate  for  the  SHPO  to  have  the 
lead  role  in  determining  eligibility  of 
sites  for  the  NRHP. 

With  respect  to  the  subject  State 
program  amendment,  since  Colorado 
has  elected  to  defer  to  the  SiiPO  in 
making  determinations  as  to  NRHP 
eligibility,  the  Director  finds  that 
proposed  Rule  2.05.6(4  )(b)  provides  for  a 
process  which  is  (1)  as  a  practical 
matter,  at  least  effective  as  that 
provided  for  in  36  CFR  800.4(c),  and  (2) 
no  less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR  780.31(b) 
and  784.17(b). 

2.  Rule  2.07.6(2)(e)  (i)  and  (ii).  Criteria 
for  Permit  Approval  or  Denial 

This  rule  requires  that  prior  to  permit 
approval,  the  MLRD  find  that  the 
operation  either  will  not  adversely 
affect  any  publicly  owned  paric  or  places 
listed  on  the  NRHP  or  that  the  operation 
has  been  jointly  approved  by  all 
affected  agencies  with  jurisdiction  over 
the  park  or  place.  This  requirement  does 
not  apply  to  operations  with  valid 
existing  rights.  Colorado  proposes  to 
expand  the  scope  of  this  finding  to 
include  not  only  places  listed  on  the 
NRHP  but  also  those  eligible  for  Usting. 
Colorado  also  proposes  to  add  language 
clarifying  that  the  SHPO  will  make  the 
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determination  as  to  whether  a  site  is 
eligible  for  Hating. 

In  response  to  OSMRE's  June  9, 19S7, 
Part  732  notification,  Colorado  on 
February  16. 1988.  provided  OSMRE 
with  clarification  that  it  interprets  the 
phrase  "publicly-owned  park  or  place 
listed  on  the  NRHF'  in  its  proposed 
Rules  2.07.6<2)(e)  (I)  and  (ii)  to  include 
both  publicly  and  privately-owned  sites 
(Administraiive  Record  No.  CO-364). 
Therefore,  the  proposed  rule  as  written 
provides  protection  to  both  publicly  and 
privately-owned  sites  listed  on  or 
eligible  for  listing  on  the  NRHP. 

As  revised,  the  Colorado  rule  affords 
greater  protection  to  historic  resources 
than  does  the  corresponding  Federal 
rule  at  30  CFR  773.13(c){3)(ii),  which 
does  not  include  places  eligible  for 
listing  on  the  NRHP. 

Based  upon  Colorado's  interpretation 
of  its  rule  th^t  it  affords  protection  to 
publicly  and  pnvately-owned  sites,  and 
the  revised  rule  thdt  protects  sites  listed 
on  and  eligible  for  Usting  on  the  NRHP, 
the  Director  finds  that  the  revised  rule  is 
no  less  effective  than  its  Federal 
counterpart.  As  explained  in  Tinding  No. 
1,  Colorado's  proposal  to  rely  on  the 
SHPO  for  determinations  of  eligibility  is 
also  no  less  effective  than  the  Federal 
requirements. 

Furthermore,  by  extending  the 
protection  of  this  finding  to  sites  eligible 
for  listing  on  the  NRHP,  Colorado  has 
rendered  moot  that  portion  of  the  June  9, 
1987,  Part  732  notification  requiring  an 
amendment  of  the  program  to  include  a 
finding  no  less  effective  than  that 
contained  in  30  CFR  773.15(c)(ll).  The 
cited  Federal  rule  requires  a  finding  that 
the  regulatory  authority  has  taken  into 
account  the  effect  of  the  proposed 
permitting  action  on  properties  listed 
and  eligible  for  hsting  on  the  NRHP. 
Since  the  revised  State  rule  requires  a 
finding  of  either  no  adverse  impact  or 
joint  agency  approval  for  operations 
affecting  such  properties,  the  Director 
finds  Colorado  Rule  2.07.6(2)(e)  as 
revised  to  be  no  less  effective  than  30 
CFR  773.15(c)(ll). 

3.  Rule  Z10.3(J)(gl  Specific  Information 
Requirements  for  Maps  and  Plana 

Colorado  Rule  2.10.3{l)(g)  requires 
each  permit  applicant  to  submit  a  map 
showing  the  location  of  c\iltural  and 
historic  resource  sites  within  the 
proposed  permit  and  adjacent  areas  if 
they  are  listed  on  the  NRHP.  Colorado 
proposes  to  revise  this  rule  to  require 
that  this  map  also  show  those  sites 
eligible  for  listing  on  the  NRHP. 
Colorado  also  proposes  to  add  language 
clarifying  that  the  SHPO  will  make  the 
determination  as  to  whether  a  site  is 
eligible  for  listing. 


As  revised,  the  mapping  requirements 
of  this  rule  are  substantively  identical  to 
those  of  the  corresponding  Federal 
regulations  at  30  CFR  779.24(i)  and 
783.24(i).  As  explained  in  finding  No.  1, 
Colorado's  proposal  to  rely  on  the  SHPO 
for  determinations  of  eligibility  is  no 
less  effective  than  the  applicable    , 
Federal  requirements.  Therefore,  the 
Director  finds  Colorado  Rule  2.10.3(l)(g) 
to  be  no  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  779.24(i)  and  783.24{i). 

IV.  Summary  and  Disposition  of 
Conunents 

OSMRE  did  not  receive  any  public 
comments  in  response  to  its  December 
14, 1988,  Federal  Register  notice,  and  it 
did  not  hold  a  public  hearing  because  no 
one  requested  an  opportunity  to  provide 
testimony. 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll).  OSMRE  solicited 
comments  from  various  Federal 
agencies  having  an  actual  or  potential 
interest  in  the  Colorado  program.  It  did 
not  receive  any  substantive  comments 
in  response  to  this  solicitation  of 
comments.  Pursuant  to  30  CFR 
732.17(h)(4)  OSMRE  also  solicited 
comments  from  the  SHPO  and  the 
Advisory  Council  on  Historic 
Preservation  (the  Council)  on  this 
cultural  and  historic  resources  proposed 
amendment.  The  Council  commented  on 
three  aspects  of  the  proposed 
amendment  (Administrative  Record  No. 
CO-421).  These  comments  are 
summarized  and  discussed  below. 

First,  the  Council  commented  that  it 
assumed  that  the  language  of  Colorado's 
rules  would  be  accompanied  by 
appropriate  procedures  providing  for  the 
identification  of  properties  eligible  for 
listing  on  the  NRHP.  In  response,  the 
Director  notes  that  OSMRE's  June  9, 
1967,  Part  732  notification  still  requires 
Colorado  to  amend  Rule  2.04.4  to 
authorize  Colorado  MLRD  to  require 
permit  applicants  to  identify  and 
evaluate,  through  collection  of 
additional  information,  conduct  of  field 
investigations,  or  other  appropriate 
analyses,  important  historic  and 
archaeological  resources  that  may  be 
eligible  for  listing  on  the  NRHP.  The 
Director  also  notes  that  the  Colorado 
MLRD  and  the  SHPO  are  apparently 
preparing  a  cooperative  agreement  that 
will  detail  the  procedures  for  cultural 
and  historic  resource  permitting 
reviews.  Since  the  revision  of  Rule  2.04.4 
and  the  execution  of  the  cooperative 
agreement  between  the  Colorado  MLRD 
and  the  SHPO  will  address  (1)  the 
identification  and  evaluation  of  cultural 
and  historic  resources  which  may  be 


eligible  for  listing  on  the  NRHP.  and  (2) 

the  procedures  to  be  followed  during 
permit  review  to  ensure  that  the  MLRD 
and  the  SHPO  properly  consider  all 
factors  relating  to  cultural  and  historic 
resources,  the  Director  has  determined 
that  no  further  action  is  required  with 
regard  to  this  comment. 

Second,  the  Council  commented  that 
language  paralleling  that  of  Section  106 
of  the  National  Historic  Preservation 
Act  would  be  clearer  than  the  language 
included  in  Colorado's  proposed 
regulations.  Specifically,  the  Council 
suggested  that  Colorado  use  the 
language  "included  in  or  eligible  for 
inclusion  in  the  National  Register"  in 
place  of  "listed  on  or  those  places 
eligible  for  listing  *  *  *  on  the  National 
Register  of  Historic  Places."  OSMRE  did 
not  require  Colorado  to  revise  its 
proposed  rules  in  the  manner  suggested 
by  the  Council  because  the  Colorado 
language  is  virtqally  identical  to  that 
contained  in  the  counterpart  Federal 
regulations  and  because  its  meaning  is 
identical  to  that  suggested  by  the 
Council. 

Third,  the  Council  also  commented 
that  while  it  is  appropriate,  as  Colorado 
proposed,  for  the  SHPO  to  have  the  lead 
role  in  determining  eligibility  of  sites  for 
the  National  Register,  leaving  these 
decisions  to  the  unilateral  discretion  of 
the  SHPO  could  create  situations  in 
which  (1)  OSMRE  would  be  unable  to 
exercise  its  section  106  responsibilities 
with  respect  to  properties  that  are  in 
fact  eligible  but  have  been  determined 
ineligible  by  the  SHPO,  or  (2)  OSMRE 
would  be  carrying  out  section  106 
responsibilities  with  respect  to 
properties  that  are  not,  in  fact,  eligible. 
However,  the  Council  concluded  that 
such  questions  could  probably  be 
handled  through  consultation  among  the 
SHPO.  OSMRE,  the  Keeper  of  the 
NRHP,  and  the  Council  without 
requiring  further  changes  in  Colorado's 
program. 

In  response,  and  for  the  following 
reasons,  the  Director  agrees  with  the 
Council's  conclusion  that  no  further 
changes  to  Colorado's  program  are 
required.  The  Director  notes,  as 
previously  stated,  that  in  States  such  as 
Colorado  with  regulatory  programs 
approved  by  OSMRE,  the  State,  not 
OSMRE,  issues  permits  for  surface  coal 
mining  operations.  Accordingly,  it  is  not 
appropriate  for  OSMRE  to  routinely 
become  involved  in  questions  of 
eligibiUty  arising  from  State  actions,  nor 
is  such  involvement  and  the 
involvement  of  the  Keeper  of  the  NRHP 
required  under  the  Council's  regulations 
at  36  CFR  800.4(c).  Rather,  such 
questions  are  to  be  determined  by  the 
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Agency  Official  in  consultation  with  the 
SHPO.  The  Director  recognizes  that, 
under  36  CFR  800.4(c)(4),  the  Council 
and  the  Secretary  have  the  right,  on 
their  own  initiative,  to  intervene  on  a 
case-by-case  basis  and  elevate  the 
question  of  eligibility  to  the  Secretarial 
level.  While  this  provision  is  rarely 
invoked,  the  Director  does  not  interpret 
the  Colorado  rule  as  foreclosing  this 
possibility,  nor  does  the  State  have  the 
authority  to  do  so.  Rather,  the  State's 
rules  are  intended  to  clarify  routine 
determination  procedures:  where,  as 
specified  above,  the  Council  or  the 
Siiecretary  decide  to  remove  such 
decision-making  authority  from  the 
SHPO,  OSMRE  expects  that  Colorado 
will  abide  by  such  a  decision,  as 
required  by  the  National  Historic 
Preservation  Act  Additionally,  the 
Director  does  not  interpret  the  Colorado 
rule  as  foreclosing  the  SHPO.  if  the 
SHPO  so  desires,  from  seeking  the 
advice  of  the  Keeper  of  the  NRHP  in 
determining  eligibility  of  sites  for  the 
NRHP. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Colorado  on 
October  14. 1988.  The  Federal 
regulations  at  30  CFR  Part  906  that 
codify  decisions  concerning  the 
Colorado  program  are  being  amended  to 
implement  this  decision.  The  Director  is 
approving  the  rules  with  the  provision 
that  they  be  fully  promulgated  in  a  form 
identical  to  that  submitted  to  and 
reviewed  by  OSMRE  and  the  public. 
However,  the  Director  may  require 
further  changes  in  the  future  as  a  result 
of  Federal  regulatory  revisions,  court 
decisions,  and  OSMRE  oversight  of  the 
Colorado  program.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinationfl 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3. 4, 


7.  and  8  of  Executive  Order  12291  for 
action  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

The  Secretary  has  determined  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  imder  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.).  This 
rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  0MB  pursuant  to  44 
U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Undeiground 
mining. 

Allen  D.  Klein, 

Acting  Assistant  Director,  Western  Field 
Operations. 

Date:  May  28, 1989. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VH, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  906— COLORADO 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  906.15  is  amended  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 

S  906.15    Approval  of  regulatory  program 
amendments. 

*        «        *        •        * 

(1)  Revisions  to  S  2.05.6(4)(b). 
2.07.6(2)(e)  (i)  and  (ii),  and  2.10.3(l)(g)  of 
2  CCR  407-2,  the  rules  and  regulations  of 
the  Colorado  Mined  Land  Redamation 
Board,  as  submitted  on  October  14, 1988, 
are  approved  effective  June  6, 1989.  The 
revisions  pertain  to  the  identification 
and  protection  of  cultural  and  historical 
resources. 

[PR  Doc.  8*-13365  Filed  6-5-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Hampton  Road*,  Regulation  89-37] 

Safety  Zone;  Cttesapeake  Bay.  Off  Fort 
Story,  Virginia  Beach,  VA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  safety  zone  established  around  a 
U.S.  Navy  exercise  off  Fort  Story  in 
Virginia  Beach,  Virginia.  The  exercise 
began  May  28. 1989  and  is  scheduled  to 
end  June  8, 1989.  The  safety  zone  is 
intended  to  minimize  the  risk  of  collision 
between  military  exercise  vessels  and 
other  vessels.  The  Captain  of  the  Port 
will  close  all  access  to  the  safety  zone  to 
non-exercise  vessels  in  the  interest  of 
safety.  Vessels  or  individuals  will  not  be 
permitted  to  enter  the  safety  zone, 
except  in  an  emergency  and  then  only  in 
accordance  with  Captain  of  the  Port 
orders  or  directions.  In  the  event  of  an 
emergency,  the  Captain  of  the  Port  may 
be  reached  at  phone:  (804)  441-3314  and 
on  VHF-4=W  channels  13  or  16. 
EFFECTIVE  DATE:  These  amended 
regulations  are  effective  from  4:00  p.m.. 
May  30, 1989  to  11:59  p.m..  June  a  1989, 
unless  terminated  sooner  by  the  Captain 
of  the  Port  Hampton  Roads,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  R.R.  Fiebrandt 
at  telephone  number  (804)  441-3295. 
SUPPt.EMENTARY  INFORMATION:  Under  5 
U.S.C.  553  a  Notice  of  Proposed 
Rulemaking  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
from  the  date  of  publication.  Following 
normal  rulemaking  procedures  would 
have  been  impractical  since  the  safety 
zone  is  already  in  existence.  This 
regulation  amends  the  safety  zone  by 
making  it  smaller  and  is  considered  to 
be  in  the  public  interest. 

Drafting  Information 

The  drafters  of  this  amended 
regulation  are  Lieutenant  Commander 
R.R.  Fiebrandt,  Project  Officer,  and 
Lieutenant  Commander  R.  K.  Kutz, 
project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Regulations 

The  Coast  Guard  has  established  a 
safety  zone  around  a  U.  S.  Navy 
exercise  in  the  waters  off  Fort  Story  in 
Virginia  Beach,  Virginia  from  May  28, 
1989  to  June  8, 1989.  This  regulation  was 
published  in  the  Federal  Register  on 
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May  26. 1989.  The  safety  zone  has  been 
found  to  encompass  more  area  than  was 
actually  needed  and  is  being  made 
smaller  to  reduce  the  impact  on  the 
public.  The  safety  zone  is  needed  to 
minimize  the  risk  of  collision  between 
military  exercise  vessels  and  other 
vessels.  The  Captain  of  the  Port  will 
close  all  access  to  the  safety  zone  to 
non-exercise  vessels  in  the  interest  of 
safety.  Vessels  or  individuals  will  not  be 
permitted  to  enter  the  safety  zone, 
except  in  an  emergency  and  then  only  in 
accordance  with  Captain  of  the  Port 
orders  or  directions.  The  boundaries  of 
the  safety  zone  will  be  marked  by 
special  purpose  buoys  with  flashing 
yellow  lights  and  Coast  Guard  patrol 
boats  will  be  stationed  along  the 
boundaries  of  the  safety  zone.  Coast 
Guard  patrol  vessels  will  be  on  scene  at 
all  times  while  the  safety  zone  is  in 
effect  to  notify  boaters  of  the  zone 
restrictions  and  to  enforce  the  safety 
zone.  Coast  Guard  patrol  vessels  will  be 
monitoring  channels  13  and  16  VHF-FM. 
Members  of  other  Federal,  state,  local 
and  private  agencies  may  assist  the 
Captain  of  the  Port  in  enforcing  these 
regulations. 

List  of  Subjects  in  S3  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Final  Regulatioo 

In  consideration  of  the  foregoing, 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  16S-{AMEN0ED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231: 50  U.S.C.  191: 40 
CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 6.0^-6 
and  160.5. 

2.  Section  165.T0537  is  revised  to  read 
as  follows: 

S165.T0537    Safety  Zon«  ChMapMk* 
Bay,  off  Fort  Story.  VIrgMa  Baaeh,  Virginia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the 
Chesapeake  Bay  bounded  by  the 
shoreline  and  a  line  connecting  the 
following  points: 

Latitude  Longitude 

38*553a0"  N.  78"02"44.0"  W. 

36"5603.r-  N.  7«*03'24.0"  W. 

36*5r06.0"  N.  n'OZMiXf  W. 

aasesaj)"  N.  78'oi30.o"  w. 

36  55M.0"  N.  TSWaO-O"  W. 

(b)  For  the  purposes  of  this  section 
"representative  of  the  Captain  of  the 
Port"  means  a  Coast  Guard 
commissioned,  warrant  or  petty  officer 


who  has  been  designated  by  the  Captain 
of  the  Port  to  act  on  his  behalf  with 
respect  to  this  safety  zone. 

(c)  Regulations.  (1)  No  person  or 
vessel,  other  than  those  participating  in 
the  U.  S.  Navy  exercise,  may  transit  or 
otherwise  enter,  remain  in  or  anchor  in 
the  safety  zone. 

(2)  The  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port 
may  permit  access  to  or  open  the  safety 
zone  to  non-exercise  vessels  if  he  deems 
it  necessary  in  the  interest  of  safety  or 
in  the  event  of  an  emergency.  The 
Captain  of  the  Port  may  be  reached  at 
phone:  (804)  441-3299  and  on  VHF-^^ 
channels  13  or  16. 

(3)  Any  person  or  vessel  given 
permission  to  enter  the  safety  zone 
under  the  provisions  of  paragraph  (c)(2) 
of  this  section  shall  obey  immediately 
any  and  all  directions  or  orders  of  the 
Captain  of  the  Port  or  a  representative 
of  the  Captain  of  the  Port. 

(d)  Effective  dates.  These  regulations 
exe  effective  from  5:00  a.m.,  May  28. 1980 
to  11:59  pjn..  June  8. 1989,  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Hampton  Roads.  Virginia. 

Dated:  May  30, 1989. 
EJ(.  {ohnson. 

Captain,  U.  S.  Coast  Guard.  Captain  of  the 

Port  Hampton  Roads. 

(FR  Doc.  89-13310  Filed  e-5-a9;  8:45  am] 

MUMQ  COOC  4»10-14-« 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Pan  301 

(Docliat  Na  CRT  t9-4-RM] 

Modification  of  Rulaa  of  Agancy 
Organization 

AOCNCY:  Copyright  Royalty  Tribunal. 
ACnofi:  Final  rule. 

summary:  The  Copyright  Royalty 
Tribunal  is  amending  one  of  its  rules 
concerning  agency  organization.  The 
amendment  clarifles  the  procedure  for 
the  rotation  of  chairmanship.  This  action 
is  in  response  to  the  agency's  own 
internal  review  of  its  rules. 
aFFicnvi  DATi:  July  6. 1989. 

TOR  FURTHER  INFORMATION  CONTACT: 

Robert  Gassier.  General  Counsel. 
Copyright  Royalty  Tribunal.  1111  20th 
Street,  NW..  Suite  450.  Washington.  DC 
20036  (202-653-5175). 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  37  CFR  Part  301 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Sunshine  Act. 


For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  is  amending  37 
CFR  Part  301  as  follows: 

PART  301-COPYRIOHT  ROYALTY 
TRIBUNAL  RULES  OF  PROCEDURE 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

AutiMrity:  17  U.S.C.  803(a). 

2.  In  9  301.4.  paragraph  (a)  is  revised 
as  follows: 

S  301.4    ThaCtMirnwn 

(a)  On  December  Ist  of  each  year,  the 
Chairman  will  be  designated  for  a  term 
of  1  year  from  the  most  senior 
Commissioner  who  has  not  yet 
previously  served  as  Chairman,  or.  if  all 
the  Commissioners  have  served,  the 
most  senior  Commissioner  who  has 
served  the  least  number  of  terms  will  be 
designated  Chairman,  provided,  that 
unless  he  is  the  most  senior  of  all  sitting 
Commissioners,  no  Commissioner  may 
serve  as  Chairman  until  he  has  served  at 
least  one  year  as  a  Commissioner. 
*        «        *        *        * 

Edward  W.  Ray. 

Chairman. 

Dated:  June  1, 1989. 

(FR  Doc.  89-13372  Filed  6-5-89:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  828  and  829 

VA  Acquisition  Regulation;  Bonds, 
Insuranca  and  Taxes 

RIN2900-AEOO 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  VA 
Acquisition  Regidation  (VAAR)  to 
assure  that  all  Department-issued 
procurement-related  regulations  are 
essential  to  implement  Govemmentwide 
policies  and  procedures  within  the 
Department.  In  addition,  authorization  is 
given  to  the  head  of  the  contracting 
activity  to  approve  group  insurance 
plans  under  cost  reimbursement 
contracts.  Other  administrative  and 
technical  changes  are  made  as  well  as 
deleting  duplicative  coverage  already 
provided  for  in  the  Federal  Acquisition 
Regulation  (FAR). 
EFFECTIVE  DATE:  May  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  C.  Shields,  Acquisition  Policy 
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Staff  (93),  Office  of  Acquisition  and 
Materiel  Management.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington.  DC.  (202)  233-4339. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Of^ce  of  Federal  Procurement 
Policy  (OFPP)  of  the  Office  of 
Management  and  Budget  has  directed 
each  executive  agency  to  review  their 
respective  acquisition  regulations  to 
ensure  that  they  are  the  minimum 
necessary  to  appropriately  implement 
and  supplement  the  FAR.  This  mandate 
is  specifically  aimed  at  reducing 
repetitive  coverage  in  the  agency 
acquisition  regulation  text. 

This  document  contains  a  technical 
amendment  to  change  the  title  of  Title 
4a  Code  of  Federal  Regulations.  Chapter 
8,  Veterans  Administration,  to  Title  48. 
Code  of  Federal  Regulations.  Chapter  8. 
Department  of  Veterans  Affairs,  to 
conform  to  the  redesignation  of  the 
Veterans  Administration  to  the 
Department  of  Veterans  Affairs  (Pub.  L 
100-527). 

VA  is  amending  its  regulations  to 
update  organizational  titles  and  to 
delete  duplicative  coverage  from  48  CFR 
Chapter  8.  In  addition,  authorization  is 
being  given  the  head  of  the  contracting 
activity  to  approve  group  insurance 
plans  under  cost  reimbursement 
contracts. 

These  changes  are  internal  VA 
management  policies  and  therefore 
public  participation  is  unnecessary  (5 
U.S.C.  553(d)(3)). 

n.  Executive  Order  12291 

Pursuant  to  the  memorandum  from  the 
Director.  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13, 1984,  tliis  proposed 
rule  is  exempt  from  sections  3  and  4  or 
Executive  Order  12291. 

in.  Regulatory  Flexibility  Act  (RFA) 

Since  a  notice  of  proposed  rulemaking 
is  unecessary  and  will  not  be  published, 
these  amendments  do  not  come  within 
the  term  "rule"  as  defined  in  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
601(2),  and  are  therefore  not  subject  to 
the  requirements  of  the  Act. 
Nevertheless,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 

rv.  Paperwork  Reduction  Act 

These  amendments  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  the  Office  of 


Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  In  48  CFR  828  and  829 

Government  procurement. 

Approved:  May  26. 1988. 
Edwaid  ].  Derwinski. 
Secretary. 

In  48  CFR  Chapter  8.  the  title,  and 
Parts  828  and  829  are  amended  as 
follows: 

1.  Title  48.  Chapter  8.  Code  of  Federal 
Regulations,  is  amended  by  revising  the 
title  to  read  as  follows:  Chapter  8 — 
Department  of  Veterans  Affairs 

2.  The  authority  citation  for  Parts  828 
and  829  continues  to  read  as  follows: 

Authority:  38  U.S.C.  210  and  40.  U.S.C. 

486(c). 

PART  828— [AMENDED] 

Subpart  828.2— [Removed] 

3.  Subpart  828.2,  sections  828.203. 
828.203-1.  and  82a203-2  are  removed. 

4.  Section  82a307-l  is  added  to  read 
as  follows: 

828.307-1    Group  Insurance  plana. 

Under  cost  reimbursements  contracts, 
before  buying  insurance  under  a  group 
insurance  plan,  the  contractor  shall 
submit  the  plan  to  the  contracting  officer 
for  review.  During  review,  the 
contracting  officer  should  utilize  all 
sources  of  information  available  such  as 
audit,  industry  practices,  etc.,  to 
determine  that  acceptance  of  the  group 
insurance  plan,  as  submitted,  is  in  the 
Government's  best  interest,  prior  to 
submitting  the  determination  and  the 
plan  to  the  head  of  the  contracting 
activity  for  approval. 

828.7101    [Amended] 

5.  In  828.7101(a),  remove  the  word 
"Administrator"  and  insert  in  its  place, 
the  word  "Secretary",  and  in 
828.7101(b),  remove  the  words 
"Procurement  and  Supply"  and  insert  in 
their  place,  the  words  "Acquisition  and 
Materiel  Management". 

PART  829— [AMENDED] 

829.202-70    [Anwnded] 

6.  In  829.202-70(a)(2).  remove  the 
words  "Chief,  Marketing  Center,"  and 
insert  in  their  place,  the  words 
"Director,  Marketing  Center",  and 
remove  the  words  "Chief.  Supply 
Service"  and  insert  in  their  place,  the 
words  "Chief,  Acquisition  and  Materiel 
Management  Service". 

829.270    [Amended] 

7.  In  829.270(a)  remove  the  words  "the 
VA"  wherever  they  appear  and  insert  in 
their  place,  the  word  "VA". 


829.270-1    [Amended] 

8.  In  829.270-1.  in  paragraphs  (a),  (b). 
and  (e),  remove  the  words  "the  VA" 
wherever  they  appear  and  insert  in  their 
place,  the  word  "VA". 

829.270-2   [Amended] 

9.  In  829.270-2.  the  section  heading  is 
amended  to  read  as  follows: 

829.270-2    Processing  of  order  l>y 
Department  of  Veterans  Affairs. 


Subpart  829.3— [Removed] 

10.  Subpart  829.3  and  section  829.302 
are  removed. 
[FR  Doc  89-13296  Filed  6-5-89:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-97;  AmdL  192-60A] 

RIN  2137-AB20 

Confirmation  or  Revision  of  Maximum 
Allowable  Operating  Pressure; 
Alternative  Method 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  Under  this  final  rule,  the 
maximum  allowable  operating  pressure 
(MAOP)  of  a  pipeline  may  be  confirmed 
or  revised  as  a  specified  percentage  of 
its  past  test  pressure,  provided  the  test 
was  conducted  for  at  least  8  hours. 
Previously,  a  pipeline  must  have  been 
tested  to  at  least  90  percent  of  the 
specified  minimum  yield  strength 
(SMYS)  of  the  pipe  to  qualify  for  this 
method  of  confirming  or  revising  MAOP. 
This  rule  change  may  reduce  the  need  to 
retest  pipelines  for  which  past  test 
pressures  provide  an  adequate  safety 
basis  for  current  operating  pressures. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  July  6. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Bernard  L.  Liebler,  (202)  366-2392. 
regarding  the  subject  matter  of  this  final 
rule  or  the  Docket  Unit,  (202)  366-4148. 
regarding  copies  of  this  final  rule  or 
other  material  in  the  docket. 

SUPPUEMENTARV  INFORMATION: 

Backgroimd 

Section  192.611  requires  that,  when 
the  class  location  (population  density)  of 
a  pipeline  segment  increases,  the 
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maximum  allowable  operating  pressure 
(MAOP)  must  be  confirmed  or  revised  to 
be  compatible  with  the  existing  class 
location.  The  rule  permits  three 
alternatives  for  confirming  or  revising 
the  MAOP  of  the  pipeline  segment. 

Under  the  first  alternative 
(S  192.611(a)),  if  the  pipeline  segment  has 
been  tested  to  at  least  90  percent  of  its 
SMYS,  its  MAOP  must  be  confirmed  or 
reduced  so  that  the  resulting  hoop  stress 
will  not  exceed  72  percent  of  SMYS  in 
Class  2  locations:  60  percent  of  SMYS  in 
Class  3  locations:  and  50  percent  of 
SMYS  in  Class  4  locations.  Under  the 
second  alternative  (S  192.611(b)),  if  the 
segment  has  not  been  tested  to  90 
percent  of  its  SMYS,  the  MAOP  must  be 
reduced  so  that  the  corresponding  hoop 
stress  is  not  greater  than  that  permitted 
for  new  segments  of  pipeline  in  the 
existing  class  location.  Finally,  the  third 
alternative  (5 192.611(c))  requires 
pressure  testing  of  the  pipeline  segment 
in  accordance  with  the  requirements  of 
Subpart ).  Pipeline  segments  tested 
under  this  alternative  must  be  operated 
vifithin  the  hoop  stress  constraints  of  the 
first  alternative,  and  the  MAOP  is 
limited  to  0.8  times  the  test  pressure  in 
Class  2, 0.667  in  Class  3,  and  0.555  in 
Class  4. 

Notice  1  of  this  proceeding  (53  FR 
1043.  January  15, 1988]  proposed  revising 
the  first  alternative  to  permit  operators 
to  confirm  or  revise  the  MAOP  of  a 
pipeline  segment  withm  the  hoop  stress 
constraints  and  MAOP  limits  of  the  third 
alternative  based  on  any  prior  test 
pressure  held  for  at  least  8  hours.  Under 
this  proposal,  the  pipeline  segment  need 
not  have  been  tested  to  at  least  90 
percent  of  its  SMYS. 

Comments 

In  response  to  Notice  1,  RSPA 
received  28  conunents  from  operators. 
State  regulatory  agencies,  and  trade 
groups.  The  commenters  unanimously 
supported  the  objective  of  the  proposed 
rule  change. 

A  few  commenters,  however, 
suggested  minor  modifications  so  that 
the  proposed  alternative  method  would 
not  result  in  a  lower  MAOP  than  could 
be  obtained  under  S  192.611(b).  One  of 
these  commenters  cited  the  example  of  a 
pipeline  tested  originally  to  a  pressure 
creating  a  hoop  stress  of  66  percent  of 
SMYS,  operating  currently  at  60  percent 
of  SMYS,  and  experiencing  a  class 
location  change  fi-om  Class  2  to  Class  3. 
This  conmienter  noted  that,  under  the 
proposed  alternative  method,  the 
pipeline  could  be  operated  at  44  percent 
of  SMYS  (66% X. 667 =44"^),  but  it  could 
be  operated  under  the  second 
alternative  (§  192.611(b))  at  a  pressure 


producing  a  hoop  stress  of  50  percent  of 
SMYS. 

RSPA  has  not  modified  the  proposed 
alternative  method  as  recommended 
because  it  was  not  intended  necessarily 
to  allow  a  higher  MAOP  than  other 
permitted  methods.  The  intent  of  the 
proposed  rule  was  to  provide  an 
alternative  to  retesting  pipelines  for  all 
pipelines  previously  tested  for  at  least  8 
hours. 

One  commenter  assumed  that 
9 192.611  (a),  (b),  and  (c)  must  be  applied 
sequentially.  Rather,  Section  192.611 
provides  alternative  methods  for 
confirming  or  revising  MAOP  each  of 
which  results  in  a  safe  operating 
pressure.  (See,  e.g..  Docket  No.  PS-90, 
Amdt.  192-53;  51  FR  34987.)  The 
alternative  method  incorporated  in  this 
final  rule  will  not  change  that  policy.  It 
will  simply  provide  the  operator  with  an 
additional  method  to  apply  in  the  proper 
circumstances. 

To  ensure  the  clarity  of  the  rule.  RSPA 
has  revised  the  language  of  fi  192.611  (a), 
(b).  and  (c)  to  specify  the  alternative 
nature  of  the  requirements.  In  addition. 
RSPA  has  deleted  the  existing 
S  192.611(e)(1),  which  applies  to  class 
location  changes  that  occurred  before 
July  1, 1973.  because  this  section  is 
obsolete;  and  in  the  new  paragraph  (c).  a 
reference  to  paragraph  (a)(1)  has  been 
included  because  as  a  result  of  this 
amendment,  pressure  reduction  may 
occur  under  either  paragraph  (a)(1)  or 
(a)(2). 

Advisory  Committee  Review 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  U.S.C.  1673(b)),  requires  that  each 
proposed  amendment  to  a  safety 
standard  established  under  this  statute 
be  submitted  to  a  15-member  advisory 
committee  for  its  consideration.  The 
Technical  Pipeline  Safety  Standards 
Committee,  composed  of  persons 
knowledgeable  about  transportation  of 
gas  by  pipeline,  discussed  the  proposed 
rule  at  a  meeting  held  September  22, 
1987.  The  Committee  voted  unanimously 
that  the  proposal  was  technically 
feasible,  reasonable,  and  practicable. 
The  Committee's  official  report  for  the 
meeting  is  in  the  docket. 

Impact  Assessment 

This  final  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  Since  the 
rule  provides  an  alternative  to  an 
existing  requirement,  it  will  have  a 
minimal  impact  on  the  economy,  and  a 
further  evaluation  of  costs  and  benefits 
is  unnecessary.  Also,  based  on  the  facts 


available  about  the  impact  of  this 
rulemaking  action,  I  certify  pursuant  to 
section  605  of  Uie  Regulatory  Flexibility 
Act  that  the  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  E.  0. 12612  (52  FR 
41685)  and  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
FederaUsm  Assessment. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  Safety,  Test.  Tie-in,  Joint. 

In  view  of  the  foregoing  RSPA  amends 
49  CFR  Part  192  as  follows: 

PART  192-{AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Autbority:  49  App.  U.S.C  1672  and  1804;  49 
CFR  1.53. 

2.  Section  192.611  is  revised  to  read  as 
follows: 

9192411    Ctiang*  In  das*  location: 
Conflnnation  or  revision  of  maximum 
allowable  operating  pressure. 

(a)  If  the  hoop  stress  corresponding  to 
the  established  maximum  allowable 
operating  pressure  of  a  segment  of 
pipeline  is  not  commensurate  with  the 
present  class  location,  and  the  segment 
is  in  satisfactory  physical  condition,  the 
maximum  allowable  operating  pressure 
of  that  segment  of  pipeline  must  be 
confirmed  or  revised  according  to  one  of 
the  following  requirements: 

(1)  If  the  segment  involved  has  been 
previously  tested  in  place  for  a  period  of 
not  less  than  8  hours,  the  maximum 
allowable  operating  pressure  is  0.8  times 
the  test  pressure  in  Class  2  locations, 
0.667  times  the  test  pressure  in  Class  3 
locations,  or  0.555  times  the  test 
pressure  in  Class  4  locations.  The 
corresponding  hoop  stress  may  not 
exceed  72  percent  of  the  SMYS  of  the 
pipe  in  Class  2  locations,  60  percent  of 
SMYS  in  Class  3  locations,  or  50  percent 
of  SMYS  in  Class  4  locations. 

(2)  The  maximum  allowable  operating 
pressure  of  the  segment  involved  must 
be  reduced  so  that  the  corresponding 
hoop  stress  is  not  more  than  that 
allowed  by  this  part  for  new  segments  of 
pipelines  in  the  existing  class  location. 

(3)  The  segment  involved  must  be 
tested  In  accordance  with  the  applicable 
requirements  of  Subpart  J  of  this  part, 
and  its  maximum  allowable  operating 
pressure  must  then  be  established 
according  to  the  following  criteria: 
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(i)  The  maximum  allowable  operating 
pressure  after  the  requaUfication  test  is 

0.8  times  the  test  pressure  for  Class  2 
locations,  0.667  times  the  test  pressure 
for  Class  3  locations,  and  0.555  times  the 
test  pressure  for  Class  4  locations. 

(ii)  The  maximum  allowable  operating 
pressure  confirmed  or  revised  in 
accordance  with  this  section,  may  not 
exceed  the  maximum  allowable 
operating  pressure  estabUshed  before 
the  confirmation  or  revision. 

(iii)  The  corresponding  hoop  stress 
may  not  exceed  72  percent  of  the  SMYS 
of  the  pipe  in  Class  2  locations,  60 
percent  of  SMYS  in  Class  3  locations,  or 
50  percent  of  SMYS  in  Class  4  locations. 

(b)  Confirmation  or  revision  of  the 
maximum  allowable  operating  pressure 
of  a  segment  of  pipeline  in  accordance 
with  this  section  does  not  preclude  the 
application  of  9  9 192.553  and  192.555. 

(c)  Confirmation  or  revision  of  the 
maximum  allowable  operating  pressure 
that  is  required  as  a  result  of  a  study 
under  9 192.609  must  be  completed 
within  18  months  of  the  change  in  class 
location.  Pressure  reduction  under 
paragraph  (a)  (1)  or  (2)  of  this  section 
within  the  18-month  period  does  not 
preclude  establishing  a  maximum 
allowable  operating  pressure  under 
paragraph  (a)(3)  of  this  section  at  a  later 
date. 


Issued  in  Washington.  DC  on  June  1. 1969. 
Trsvia  P.  Dimgan. 

Administrator,  Research  &  Special  Programs 
Administration. 
(FR  Doc.  89-13388  Filed  6-5-89: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Administration 

SO  CFR  Part  661 

[Docket  Na  90515-9115] 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  Calif  omia; 
Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  1989  fishery 
management  measures,  modification  of 
the  Klamath  River  fall  chinook  spawning 
escapement  rate;  corrections. 

SUMMARY:  This  notice  corrects  an  error 
and  clarifies  a  table  in  the  notice  of  1989 
fishery  management  measures  and 
modified  spawning  escapement  rate  for 
the  commercial  and  recreational  ocean 
salmon  fisheries  off  Washington. 
Oregon,  and  California,  which  was 
published  May  8, 1989  (54  FR  19798). 

EFFECnVE  DATE  May  1, 1989. 


FOR  FURTHER  INFORMATION  CONTACT 

William  L  Robinson  (Northwest  Region. 
NMFS),  206-526-6140;  Rodney  R. 
Mclnnis  (Southwest  Region.  NMFS], 
213-614-6199;  or  Lawrence  D.  Six 
(Pacific  Fishery  Management  Council). 
503-221-6352. 

In  FR  document  89-10793  in  the  issue 
of  May  8. 1989,  beginning  on  page  19798. 
the  following  corrections  are  made: 

1.  On  page  19800,  column  1,  under  the 
heading  "IHnk  Salmon  Stocks",  in  line  21 
of  the  2nd  paragraph,  the  coordinate  is 
corrected  to  read  "48*  N.  let.". 

2.  Table  3  on  pages  19807-8  is  clarified 
to  indicate  that  the  restrictions  specified 
under  the  "Special  restrictions  by  area" 
column  apply  to  both  open  seasons 
defined  under  each  treaty-Indian  tribe. 
For  example,  under  the  Makah  tribe,  the 
special  restriction  by  area  (stating 
"Barbless  hooks,  except  that  hooks  used 
with  bait  and  plugs  may  be  barbed.  No 
more  than  8  fixed  lines  per  boat,  or  no 
more  than  4  hand-held  lines  per 
person")  applies  to  both  the  open 
seasons  indicated. 

Note:  For  an  additional  correction  to  the 
document  referenced  in  this  document,  see 
the  corrections  section  of  this  issue. 

Dated:  May  31. 1989. 
James  E  Douglas,  Jr.. 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  89-13293  Filed  6-5-B9;  &45  am] 
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This  Mciion  ot  the  FEDERAL  REG6TER 
ironltfcn  noMcM  to  Urn  puMc  of  Mw 
proposed  issuanoe  at  nitas  and 
regulations.  The  purpoae  of  that*  noicea 
ts  to  giva  intefestad  paraons  an 
oppoduntty  to  partntpata  in  Itw  mla 
nntdnQ  pnof  to  tha  adoption  of  the  final 
mies. 


OEPAfmiENT  OF  AGRICULTURE 
Fwtorai  Grain  Inspection  8«rvlc« 
7CFRPart810 

Unitad  Statm  Standards  for  Wh«at 

aobicy:  Federal  Gram  Inapectian 

Service.  USD  A. 

ACTKHC  Proposed  Rale. 

SUMMANV:  The  Federal  Grain  Inspectioo 
Service  (FCIS  or  Service)  is  proposing  to 
amend  the  United  States  Standards  for 
wheat  by  replacing  the  single  class 
White  Wheat  with  two  classes.  Hard 
White  wheat  (HWW)  and  Soft  White 
wheat  (SWW).  The  class  SWW  would 
have  three  sobclasses.  Common  White 
wheat.  White  Club  Wheat  and  Western 
White  Wheat.  The  class  HWW  would 
have  no  subclasses.  'Hiese  changes 
would  provide  greater  consistency  in 
applying  the  standards;  make  the 
standards  easier  to  interpret;  and  would 
facilitate  trade  in  both  hard  and  soft 
white  wheat. 

DATi:  Comments  must  be  submitted  on 
or  before  August  7, 1989. 
AOONtSS:  Written  comments  must  be 
submitted  to  Lewis  Lebakken,  Jr.. 
Resources  Management  Division,  USDA, 
FGIS,  Room  0628  South  Building,  P.O. 
Box  96454,  Washington,  DC,  20090-6454. 
Telemail  users  may  respond  to 
(KSTAFF/FGIS/USDA)  telemail:  telex 
users  may  respond  to  Lewis  Lebakken, 
Jr..  TLX;  7606351,  ANS:  FGIS  UC;  and 
telecopy  users  may  send  responses  to 
the  automatic  telecopier  machine  at 
(202)  447^1628. 

All  comments  received  will  be  made 
available  during  regular  business  hours 
(7  CFR  1.27(b)). 

FON  PUflTHER  INPOMNA-nON  CONTACT: 
Lewis  Lebakken,  Jr.,  address  as  above, 
telephone  (202)  475-3426. 

SUPm^MtNTARY  INFOflMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 


1512-1.  This  action  has  been  classified 
as  nonmaior  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Raguisfry  FfaxfciHty  Act  CardficKiM 

W.  Kirk  Miller.  Administrator.  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  si^ficant  ecoaomic 
impact  on  a  substantial  number  of  small 
aetites  because  those  persoaa  diat 
apply  tte  standards  and  auat  asers  of 
the  inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  m  the  Regulatory  Flexibility  Act 
(5  U.S.C  610  et  seq).  Farther,  the 
standards  are  afiphed  equally  to  all 
entities. 

Backgrooad 

The  United  States  Standards  for 
Wheal  include  the  following  seven 
classes:  Hard  Red  Spring  wheat.  Durum 
wheat  Hard  Red  Winter  wheat.  Soft  Red 
Winter  wheat  White  wheat  Unclassed 
wheat  and  Mixed  wheat  White  wheat 
has  four  subdassea  which  are  Hard 
White  wheat  Soft  White  wheat  White 
Club  wheat  and  Western  White  wfaeat 

Grain  inspectors  class  wheat  by 
visually  examining  kernel 
characteristics  such  as  length,  width, 
contour,  and  texture.  Subclasses  in 
wheat  excluding  White  Club  and 
Western  White,  are  based  on  a  visual 
examination  for  vitreousness  or 
hardness.  Visual  examination  of  wheat 
kernels  to  determine  class  and  subclass 
has  been  used  since  1917  and  is 
currently  the  only  approved  method. 

The  recent  development  of  white 
wheat  varieties  with  hard  endosperms 
and  the  establishment  of  a  market  for 
them  creates  a  need  to  revise  the  United 
States  Standards  for  Wheat.  Milling  and 
baking  studies  demonstrate  a  significant 
difference  in  milling  properties  and  in 
end-use  functions  between  hard  and  soft 
endosperm  wheats.  Hard  and  soft 
endosperm  wheats  are  marketed  as 
separate  products  to  meet  specific  end- 
use  needs.  To  reflect  the  specific  end 
uses,  the  standards  should  address  to 
the  extent  practicable,  hard  and  soft 
endosperm  wheats  as  separate  wheat 
classes  and  consider  the  mixing  of  the 
two  wheat  types  as  mixed  wheat 

A  second  issue  regarding  the  current 
White  wheat  class  standards  focuses  on 
the  method  used  to  distinguish  the 
subclasses.  The  current  standards 
define  HWW  as  white  wheat  with  75 
percent  or  more  hard  kernels  and  10 


percent  or  less  club  wheat  SWW  is 
defined  as  white  wheat  with  less  than  75 
percent  hard  kernels  and  10  percent  or 
less  dob  wheat.  Inspectors  determine 
whether  a  kernel  is  hard  based  on  the 
visual  appearance  of  tfje  kernel. 
Vitreous  kernels  are  considered  hard 
and  nonvitreooj  kernels  are  considered 
soft  However,  tlte  visual  analysis  of 
wheat  for  vitreoosness  does  not  mdicate 
whether  the  endosperm  is  ha«d  or  soft 

UntH  recently,  the  White  wheat 
standards  sufficiently  met  the  needs  at 
the  industry.  The  subclass  HWW 
accomaiodated  occasional  samples  of 
wheat  which  had  a  hi^  percentage  of 
vitreous  kernels  and  needed  to  be 
separated  from  the  subclasses  Soft 
White,  White  Club  and  Western  While. 
However,  six  States  now  have  active 
breeding  progrants  to  produce  while 
wheat  with  hard  endosperms  and  two 
States  are  producing  them  commercially. 
California  leads  this  effort  with  die 
commercial  production  of  hard 
endoapenn  while  wheat.  This 
production  has  increased  to  the  extent 
that  export  shipments  are  predicted  in 
1988.  Kansas  wheat  pnadaoers  are 
growing  two  varieties  of  hard 
endosperm  white  wheat  which  are 
identity  preserved  in  the  marketing 
system.  Montana  State  University  is 
working  on  several  varieties.  Both 
Colorado  and  Idaho  are  producing  small 
quantities  of  hard  endosperm  white 
wheat  from  the  California  variety. 

Proposed  Action 

A  HWW  classification  subcommittee 
of  U.S.  Wheat  Associates,  representing 
the  HWW  producers  and  the  Pacific 
Northwest  SWW  producers 
recommended  changes  in  the  class 
White  wheat  to:  create  new  classes 
called  Hard  White  wheat  and  Soft 
White  wheat;  eliminate  the  class  White 
wheat;  eliminate  the  75  percent  hard 
kernel  definition;  and  eliminate  the 
subclass  HWW. 

FGIS  proposes  to  revise  the  Official 
U.S.  Standards  for  Wheat  by  replacing 
the  current  White  wheat  class  with  the 
classes  HWW  and  SWW.  The  class 
SWW  would  have  three  subclasses. 
Common  White,  White  Club  and 
Western  White.  Further,  under  the 
current  standards.  Hard  White  wheat  is 
white  wheat  that  contains  75  percent  or 
more  of  hard  kernels  and  Soft  White 
wheat  is  white  wheat  with  less  than  75 
percent  of  hard  kernels.  Both  may  not 
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contain  more  than  10  percent  White 
Club  wheat.  This  proposal  would  revise 
the  standards  to  eliminate  the  75  percent 
vitreous  kernel  requirements.  This 
would  improve  the  ability  under  the 
standards  to  identify  and  grade  hard 
and  soft  varieties  as  are  marketed  by 
the  trade  and  thereby  more 
approximately  reflect  end  uses. 

HWW  and  SWW  would  be  defined  as 
all  hard  endosperm  white  wheat 
varieties  and  all  soft  endosperm  white 
wheat  varieties,  respectively.  The  class 
would  be  determined  by  visually 
examining  the  varietal  kernel 
characteristics.  The  presence  of  HWW 
in  SWW  or  SWW  in  HWW  would  be 
treated  as  "wheat  of  other  classes." 

The  classes  HWW  and  SWW  would 
be  treated  as  "contrasting  classes"  with 
respect  to  Durum.  HRS.  and  HRW.  Soft 
Red  Winter  wheat  would  be  treated  as 
"contrasting  classes"  in  HWW  and 
SWW  because  of  the  color  contrast 
rather  than  "wheat  of  other  classes"  as 
is  currently  the  case  in  the  class  White 
wheat.  Because  of  the  new  class  name 
SWW.  the  subclass  name  SWW  would 
be  changed  to  Common  White  wheat. 

If  this  proposal  is  adopted,  HWW  and 
SWW  will  be  classified  by  varietal 
kernel  characteristics  rather  than 
vitreousness  of  the  kernel.  This  method 
of  classification  is  feasible  at  this  time 
since  only  a  few  hard  endosperm  white 
wheat  varieties  are  being  produced.  If 
more  hard  endosperm  varieties  are 
released  into  the  marketplace  in  the 
future,  the  proposed  classification 
system  may  become  less  practical. 
Therefore.  FGIS  is  currently  considering 
the  development  of  alternative  testing 
methods  as  the  basis  of  a  future 
classification  system. 

The  proposed  changes  to  the 
standards  would  provide  greater 
consistency  in  applying  the  standards; 
make  them  easier  to  interpret;  and 
facilitate  trade  in  both  hard  and  soft 
white  wheat. 

Pursuant  to  section  4(b)  of  the  United 
States  Grain  Standards  Act  (7  U.S.C. 
76(b)).  no  standards  established  or 
amendments  or  revocations  of 
standards  are  to  become  effective  less 
than  one  calendar  year  after 
promulgation,  unless  in  the  judgment  of 
the  Administrator,  the  public  health, 
interest,  or  safety  requires  that  they 
become  effective  sooner.  If  this  proposal 
is  adopted,  it  should  become  effective  to 
coincide  with  the  crop  year,  which 
begins  on  May  1, 1990. 

list  of  Subjecto  in  7  CFR  Fart  810 

Export,  Grain. 


For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  810  is  proposed  to  be 
amended  as  follows: 

PART  BIO-OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Sections  3A  and  4.  United  States 
Grain  Standards  Act  (7  U.S.C.  75a,  76). 

Subpart  L— United  States  Standards 
for  Wheat 

Section  810.2202  (a)  and  (b)  are 
revised  to  read  as  follows: 

§810.2202    Definition  of  otttar  terms. 

(a)  Classes.  There  are  eight  classes  for 
wheat:  Durum  wheat.  Hard  Red  Spring 
wheat.  Hard  Red  Winter  wheat.  Hard 
White  wheat.  Soft  Red  Winter  wheat 
Soft  White  wheat  Unclassed  wheat  and 
Mixed  wheat. 

(1)  Durum  wheat.  All  varieties  of 
white  (amber)  durum  wheat.  This  class 
is  divided  into  the  following  three 
subclasses: 

(i)  Hard  Amber  Durum  wheat.  Durum 
wheat  with  75  percent  or  more  of  hard 
and  vitreous  kernels  of  amber  color. 

(ii)  Amber  Durum  Wheat.  Durum 
wheat  with  60  percent  or  more  but  less 
than  75  percent  of  hard  and  vitreous 
kernels  of  amber  color. 

(iii)  Durum  wheat.  Durum  wheat  with 
less  itian  60  percent  of  hard  and  vitreous 
kernels  of  amber  color. 

(2)  Hard  Red  Spring  wheat.  All 
varieties  of  Hard  Red  Spring  wheat.  This 
class  shall  be  divided  into  the  following 
three  subclasses. 

(!)  Dark  Northern  Spring  wheat.  Hard 
Red  Spring  wheat  with  75  percent  or 
more  of  dark,  hard,  and  vitreous  kernels. 

(ii)  Northern  Spring  wheat.  Hard  Red 
Spring  wheat  with  25  percent  or  more 
but  less  than  75  percent  of  dark,  hard, 
and  vitreous  kernels. 

(iii)  Red  Spring  wheat.  Hard  Red 
Spring  wheat  with  less  than  25  percent 
of  dark.  hard,  and  vitreous  kernels. 

(3)  Hard  Red  Winter  wheat.  All 
varieties  of  Hard  Red  Winter  wheat 
There  are  no  subclasses  in  this  class. 

(4)  Hard  White  wheat.  All  hard 
endosperm  white  wheat  varieties.  There 
are  no  subclasses  in  this  class. 

(5)  Soft  Red  Winter  wheat.  All 
varieties  of  Soft  Red  Winter  wheat. 
There  are  no  subclasses  in  this  class. 

(6)  Soft  White  wheat.  All  soft 
endosperm  white  wheat  varieties.  This 
class  is  divided  into  the  following  three 
subclasses: 

(!)  Common  White  wheat.  Soft 
endosperm  white  wheat  varieties  which 
contain  not  more  than  10  percrnt  of 
white  club  wheat. 


(ii)  White  Club  wheat.  Club  headed 
soft  endosperm,  white  wheat  varieties 
containing  not  more  than  10  percent  of 
white  club  wheat. 

(iii)  Western  White  wheat.  Soft  White 
wheat  containing  more  than  10  percent 
of  other  soft  white  wheats. 

(7)  Unclassed  wheat.  Any  variety  of 
wheat  that  is  not  classifiable  under 
other  criteria  provided  in  the  wheat 
standards.  There  are  no  subclasses  in 
this  class.  This  class  includes: 

(i)  Red  durum  wheat, 
(ii)  Any  wheat  which  is  other  than  red 
or  white  in  color. 

(8)  Mixed  wheat.  Any  mixture  of 
wheat  that  consists  of  less  than  90 
percent  of  one  class  and  more  than  10 
percent  of  one  other  class,  or  a 
combination  of  classes  that  meet  the 
definition  of  wheat. 

(b)  Contrasting  classes.  Corltrasting 
classes  are: 

(1)  Durum  wheat  Hard  White  wheat. 
Soft  White  wheat,  and  Unclassed  wheat 
in  the  classes  Hard  Red  Spring  wheat 
and  Hard  Red  Winter  wheat. 

(2)  Hard  Red  Spring  wheat.  Hard  Red 
Winter  wheat.  Hard  White  wheat.  Soft 
Red  Winter  wheat,  Soft  White  wheat, 
and  Unclassed  wheat  in  the  class  Durum 
wheat. 

(3)  Durum  wheat  and  Unclassed 
wheat  in  the  class  Soft  Red  Winter 
wheat. 

(4)  Hard  Red  Spring  wheat.  Durum 
wheat  Hard  Red  Winter  wheat.  Soft 
Red  Winter  wheat  and  Unclassed 
wheat  in  the  classes  Hard  White  wheat 
and  Soft  White  wheat. 

•  «  4  *  « 

Dated:  May  23. 1989. 
W.  Kiik  Miller. 

Administrator 

[FR  Doc.  89-13397  Filed  6-5-89:  8:45  air) 

BILUNG  COOe  3410-EN-«I 


Fanners  Home  Administration 

7  CFR  Part  1980 

Form  FmHA  1980-27  "Contract  of 
Guarantee"  (Une  of  Credit) 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  Form  FmHA  1980-27.  "Contract 
of  Guarantee  (Line  of  Credit)."  for 
clarification.  A  change  is  proposed  in 
section  (l)(b)  of  the  form  to  add  the 
word  delinquent  preceding  the  word 
taxes  so  that  the  form  would  agree  with 
the  present  regulations.  The  change  of 
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significance  is  made  under  "When 
CuarsTitee  TerminateB".  The  intended 
effect  of  this  action  is  to  clarify  that  the 
loan  balance  may  float  between  $0  and 
the  ceiling  amount  during  the  advance 
period  {iinX  3  years)  rather  than  the 
present  method  which  requtres  the 
lender  to  maintain  a  balance  from  year 
at  all  times  in  order  to  keep  the 
guarantee  in  effect  The  other  changes 
are  made  to  eliminate  c(Hifu8ion 
between  a  Line  of  Credit  Agreement  and 
a  Promissory  note.  Either  of  these  two 
methods  is  acceptable  for  a  line  of  credit 
provided  they  meet  all  requirements  of 
the  regulations. 

DATES:  Comments  are  due  on  or  before 
luly  6. 1969. 

FOR  FURTHER  INFORMATtOM  CONTACT: 

Paul  D.  Hardin.  Loan  Officer.  USDA 
FmiL\.  Farmer  Program  Loan  Making 
Division,  Guaranteed  Branch,  Room 
5439-S.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC  2025a 
Telephone:  (202)  382-1657. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Department 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  non-major.  The  annual 
effect  on  the  economy  is  less  than  $100 


million  and  there  will  be  no  significant 
adverse  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Program  Affected 

The  program  which  diis  form  pffects  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.406  Farm 
Operating  Loans.  For  the  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  Part  3015.  Subpart  V,  48  FR  29115, 
June  24, 1983.  this  program/ activity  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  ofHcials. 

EnviroDNMOlal  impact  StaAsasent 

This  dociunent  has  been  reviewed  in 
accordance  witfi  7  CFR  Part  1940. 
Subpart  G,  "Eovironmental  Program".  It 
is  the  determination  of  PmHA  Aat  the 
action  does  not  constitute  a  major. 
Federal  action  significantly  affecting  the 


quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  19-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  19M^ 

Loan  programs — AgricultHi«.  Loan 
programs — Business  and  industry — 
Rural  development  assistance.  Loan 
programs — Housing  and  comnnmity 
development 

Therefore,  as  proposed.  Chapter 
XVIII.  Title  7.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  19tO-GENERAL 

1.  The  authority  citation  for  Part  1960 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  U.&C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  rra 

Subpart  A— General 

2.  Appendix  D  of  Subpart  A  of  Part 
1980  is  revised  to  read  as  follows: 

Date.  April  a  1988. 
NealSox  ]obotaa. 

Acting  Adminittrator,  Farmers  Home 
Administration. 


USDA-FmHA 

Appendix  D 

CONTRACT  OF  GUARANTEE 
(Line  of  Credit) 

Type  of  Loan 

Form  FmHA  1980-27 
(Rev.  4-89) 

Case  NO. 

State 

County 

Leodct 

Lender's  IRS  Tax  No. 

Date  of  Line  ofCredn  AgreementyNoie 

Lender's  Addre» 

Line  of  Credit  Cedint 

S 

Bonower's  Name  and  Address 

The  guaranteed  portion  of  this  line  of  credit  is. 


.'ji  of  the  principal  balance  owed  at  any  one  time  on  advances 


I. 


b. 


JMI 


made  within  an  approved  line  of  credit  by  the  above-named  Lender  to  the  above-named  Borrower. 

In  consideration  of  making  advance(s)  by  the  Lender  within  the  line  of  credit  ceiling  pursuant  to  the  Line  of  Credit  Agreement, 
the  United  Sutes  of  America  acting  through  th;  Farmers  Home  Administration  of  the  United  States  Department  of  Agriculture  (here- 
in called  "FmHA"),  pursuant  to  the  Consolidated  Farm  and  Rural  Development  Act  (7  U.S.C.  1921  et.  seq.).  the  Emergency  Live- 
stock Credit  Act  of  1974  (PL.  93-357).  as  amended,  or  the  Emergency  Agricultural  Credit  Adjustment  Act  of  1978  (P.L.  95-334) 
agrees  that  in  accordance  with  and  subject  to  the  conditions  and  requirements  in  this  agreement,  it  will  pay  to  the  Lender  who  holds 
the  line  of  agreement(s)  (and  note(s),  if  any  exist)  for  said  advance(s)  (or  assumption  agreement)  covered  by  this  contract  the  lesser 
of  1 .  or  2.  below: 

Any  loss  sustained  by  such  Lender  on  the  guaranteed  portion  including: 

a.       P.incipal  and  interest  indebtedness  as  evidenced  by  said  line  of  credit  agreement(s)  (and  notc(s).  if  any  exist)  or  by  as- 
sumption agreement(s).  and 

Principal  and  interest  indebtedness  on  secured  protective  advances  for  protection  and  preservation  of  collateral  made  with 
FmHA's  authori7ation.  including  but  not  limited  to.  advances  for  delinquent  taxes,  annual  assessments,  any  ground  rents, 
and  hazard  or  flood  insurance  premiums  affecting  the  collateral:  or 

2.       The  guaranteed  principal  advances  to  or  assumed  by  the  Borrower  under  said  line  of  credit  agreement(s)  (and  nbte(s),  if  any 
exist)  or  assumption  agreement(s)  and  any  interest  due  thereon. 

If  an  Operating  LoanLine  of  Credit  is  involved,  advances  under  that  line  of  credit  must  be  made  within  three  years  from  the 
date  of  this  Contract.  Advances  made  after  that  date  will  not  be  covered  by  this  Contract.  If  FmHA  conducts  the  liquidation 
of  the  line  of  credit,  loss  occasioned  to  a  Lender  by  accruing  interest  after  the  date  FmHA  accepts  responsibility  for  liquidation 
will  not  be  covered  by  this  Conuact  of  Guarantee.  If  Lender  conducts  the  liquidation  of  the  lin;  of  credit,  accruing  mterest 
shall  be  covered  by  this  Contract  of  Guarantee  to  date  of  final  settlement  »*en  the  Lender  conducts  the  liquidation  expedi- 
tiously in  accordance  with  the  liquidation  plan  approved  by  FmHA. 

"^  CONDITIONS  OF  GUARANTEE  ' 

h       Line  of  Credit  Servicing 

Lender  will  be  responsible  for  servicing  the  entire  line  of  credit,  and  Lender  will  remain  mortgagee  and/or  secured  party  of 
record.  The  Lender  agrees  that,  if  liquidation  of  the  account  becomes  imminent,  the  Lende:  will  consider  the  Borrower  of  an 
.Operating  Loan  Line  of  Credit  for  an  Interest  Rate  Buydown  under  Exhibit  C  of  Subpart  B  of  7  CFR,  Part  1980,  and  request  a 
determination  of  the  Borrower's  eligibility  by  FmHA.  The  Lender  may  not  initiate  foreclosure  action  on  the  line  of  c.-edit 
until  60  days  after  a  determination  has  been  made  with  respect  to  the  eligibility  of  the  Borrower  to  participate  In  the  Interest 
Rate  Buydown  Program. 

2.  Priorities 

The  entire  line  of  credit  will  be  secured  by  the  same  security  with  equal  lien  priority  for  the  guaranteed  and  unguaranteed 
portions  of  the  line  of  credit.  The  unguaranteed  porUon  of  the  line  of  credit  will  not  be  paid  first  nor  given  any  preference  or 
priority  over  the  guaranteed  portion. 

3.  Full  Faith  and  Credit 

The  Contract  of  Guarantee  constitutes  an  obligation  supported  by  the  full  faith  and  credit  of  the  United  States  and  is  incon- 
testable except  for  fraud  or  misrepresentation  of  which  Lender  has  actual  knowledge  at  the  time  it  became  such  Lender  or 
which  Lender  participates  in  or  condones.  If  the  line  of  credit  agreement  or  note  to  which  this  Contract  of  Guarantee  is  attached 
provides  for  the  payment  of  interest  on  interest,  this  Contract  of  Guarantee  is  void.  In  addition,  the  Contract  of  Guarantee  will 
be  unenforceable  by  the  Lender  to  the  extent  any  loss  is  occasioned  by  the  violation  of  usury  laws,  negligent  servicing,  or  failure 
to  obtain  the  required  security  regardless  of  the  time  at  which  FmHA  acquires  knowledge  of  the  foregoing.  Any  losses  occa- 
sioned will  be  unenforceable  to  the  extent  that  loan  funds  are  used  for  purpose*,  other  than  those  specifically  aoproved  by 
FmHA  in  its  Conditional  Commitment  for  Guarantee.  Negligent  servicing  is  defined  as  the  failure  to  perform  those  services 
which  a  reasonably  prudent  lender  would  perform  in  servicing  its  own  portfolio  of  loans  that  are  not  guaranteed  The  term 
includes  not  only  the  concept  of  a  failure  to  act  but  also  not  acting  in  a  timely  manner  or  acling  in  a  manner  contrary  to  the 
manner  in  which  a  reasonably  prudent  lender  would  act  up  to  the  lime  of  loan  maturity  ur  until  a  final  loss  is  paid. 
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4.  Protective  Adv«nce> 

Protective  sdvances  made  by  Lender  pursuant  to  the  regulations  wfll  be  guaranteed  against  a  percentage  of  loss  to  the  same 
extent  as  provided  in  this  Contract  of  Cuarantee. 

5.  Custody  of  Unguaranteed  Portion 

The  Under  may  retain  or  sell  the  unguaranteed  portion  of  the  line  of  credit  only  through  participation.  Participation,  as  used  in 
this  instrument,  means  the  sale  of  an  interest  in  the  line  of  credit  in  which  the  Lender  retains  the  line  of  credit  agreement  (and 
note,  if  one  exists)  collateral  securing  the  !ine  of  credit,  and  all  responsibility  for  servicing  and  liquidation  of  the  line  of  credit. 

6.  When  Guarantee  terminates 

This  ContrKt  of  Guarantee  wfll  terminate  automatically  (a)  upon  full  payment  of  the  guaranteed  line  of  credit  occurring  after 
the  advance  period  has  expired:  or  (b)  upon  full  payment  of  any  lou  obligation  under  this  Contract;  or  (c)  upon  written  notice 
from  the  Lender  to  FmHA  that  the  guarantee  will  terminate  30  days  after  the  date  of  notice,  provided  the  Contract  is  returned 
to  FmHA  to  be  cancelled. 

7.  Settlement 

The  amount  due  under  this  instrument  will  be  determined  and  paid  as  provided  in  the  applicable  Subpart  of  Part  1 980  of  Title 
7  CFR  in  effect  on  the  date  of  this  instrument. 


Notices 

All  notices  and  Ktions  will  be  initiated  through  the  FmHA  County  Supervisor  for. 


.(County) 


(Sute)  with  mailing  address  at  the  date  of  this  instrument: 


(Oiii) 


UNITED  STATES  OF  AMERICA 
FARMERS  HOME  ADMINISTRATION 
By: 


TiUe:. 


Assumption  Agreement  by. 
Assumption  Agreement  by. 


dated, 
dated . 


.I9_ 
.19. 
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Food'Safety  aiKl  Inspection  Service 

9  CFR  Parts  327  and  381 
[Docket  No.  UMWIP] 
RIN  0$83-AA91 

Definition  of  Terms;  "Import 
(Imported)"  and  "Off er(ed)  for  Entry" 
and  "Entry  (Entered)" 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Federal  meat  inspection 
regulations  and  the  poultry  products 
inspection  regulations  by  defining  the 
terms  "import  (imported)"  and  "offer(ed) 
for  entry"  and  "entry  (entered)"  to 
clarify  what  these  terms  are  intended  to 
mean  and  to  clarify  at  what  point  meat 
and  poultry  products  offered  for  entry 
into  the  United  States  are  no  longer 
considered  to  be  imported  products  and 
are  deemed  and  treated  as  domestic 
articles  under  the  law.  Once  product 
offered  for  entry  has  been  reinspected 
by  FSIS  inspectors  and  the  official  mark 
of  inspection  has  been  applied,  FSIS 
considers  that  such  product  has  been 
"entered"  into  the  United  States  and. 
therefore,  is  the  regulatory  equivalent  of 
domestic  product.  At  that  point,  such 
product  is  subject  to  the  laws  and 
regulations  of  the  United  States  as 
applied  to  domestic  product,  particularly 
with  respect  to  the  disposal  of  product 
found  to  be  adulterated. 

The  definitions  of  "offer(ed)  for  entry" 
and  "entry  (entered)"  would  be  different 
for  products  imported  from  Canada 
under  the  interim  rule  recently  published 
in  the  Federal  Register  (54  FR  273).  The 
interim  rule  exempted  such  products 
from  the  requirement  that  they  be 
marked  with  the  official  mark  of 
inspection  and  provided  for  a 
"streamlined"  inspection  procedure. 

This  action  is  a  result  of  litigation 
which  indicated  the  need  for 
clarification  of  terms  with  respect  to 
USDA's  interpretation  of  provisions  of 
the  Federal  Meat  Inspection  Act  and  the 
regulations  promulgated  thereunder 
concerning  at  what  point  FSIS  considers 
imported  products  to  be  domestic 
products. 

DATE:  Comments  must  be  received  on  or 
before  July  6, 1989.  r 

ADDRESS:  Written  comments  to  Policy 
Office,  ATTN:  Linda  Carey.  FSIS 
Hearing  Clerk,  Room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Stolfa,  Deputy  Administrator, 


International  Programs,  Food  Safety  and 

Inspection  Service,  U.S.  Department  of 

Agriculture,  Washington,  DC  20250  (202) 

447-3473. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this  action. 
Written  comments  should  be  sent  to  the 
Policy  Office  and  should  refer  to  the 
document  number  located  in  the  heading 
of  this  document.  Requests  to  present 
oral  comments,  as  provided  by  the 
Poultry  Products  Inspection  Act,  should 
be  directed  to  Ms.  Patricia  Stolfa  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
rule  will  be  available  for  public 
inspection  in  the  Policy  Office  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effect  on  Small  Entities 

FSIS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  The  proposed  rule  would  clarify, 
through  the  addition  of  definitions,  when 
meat  and  poultry  products  are 
considered  to  be  "imported"  and  when 
such  products  offered  for  entry  are 
considered  to  be  entered  and,  therefore, 
are  treated  as  domestic  products.  Such 
domestic  products  are  subject  to  the 
laws  and  regulations  of  the  United 
States  applicable  to  such  products, 
particularly  with  respect  to  the  disposal 
of  products  found  to  be  adulterated. 
Clarification  of  these  terms  will  not 
result  in  any  change  in  current 
procedures.  Domestic  producers  or 
domestic  importers  will  not  be  affected 
by  this  proposed  rule. 

Background 

Section  20  of  the  Federal  Meat 
Inspection  Act  (FML\)  (21  U.S.C.  620) 
and  section  17  of  the  Poultry  Products 


Inspection  Act  (PPIA)  (21  U.S.C.  466) 
prohibit  the  importation  of  meat  or 
poultry  products  into  the  United  States 
if  such  products  are  adulterated  or 
misbranded  and  unless  they  comply 
with  all  the  inspection,  building 
construction  standards,  and  all  other 
provisions  of  the  Acts  and  regulations 
as  are  applied  to  domestic  products. 
Section  20  of  the  FMIA  and  section  17  of 
the  PPIA  also  provide  that  once 
imported  products  are  entered  into  the 
United  States,  such  products  are 
considered  to  be  and  should  be  treated 
aa  domestic  products  subject  to  the 
provisions  of  the  FMIA  and  PPIA  and 
other  food  related  statutes.  FSIS  is 
defining  the  terms  "import  (imported)" 
and  "offer(ed)  for  entry"  and  "entry 
(entered)"  to  clarify  at  what  point 
product  offered  for  entry  into  th&  United 
States  is  considered  to  be  domestic 
product.  The  term  "iinport  (imported)"  is 
considered  to  be  that  point  when  the 
product  is  brought  within  the  territorial 
limits  of  the  United  States  whether  that 
arrival  is  accomphshed  by  land,  air,  or 
water.  For  product  other  than  from 
Canada,  the  term  "offered  for  entry"  is 
considered  to  be  that  point  at  which  the 
importer  offers  the  product  for 
reinspection  to  FSIS,  that  is,  the  point  at 
which  imported  product  from  eligible 
countries  has  been  presented  to  FSIS  for 
reinspection.  The  term  "entry  (entered)" 
is  considered  to  be  the  point  at  which 
product  from  eligible  countries,  other 
than  Canada,  imported  into  the  United 
States  and  subsequently  offered  for 
entry  receives  reinspection  and  is 
marked  with  the  official  mark  of 
inspection. 

FSIS  is  providing  separate  definitions 
for  "offer(ed)  for  entry"  and  "entry 
(entered)"  for  Canadian  product  as  a 
result  of  the  interim  rule  which  was 
published  on  January  5. 1989,  (54  FR  273) 
that  exempted  imported  Canadian  meat 
and  paltry  products  from  the 
requirement  that  such  product  be 
marked  with  the  official  mark  of 
inspection.  As  part  of  the  interim  rule. 
FSIS  also  instituted  new  "streamlined" 
inspection  procedures  for  Canadian 
product  exported  to  the  United  States. 
Under  these  procedures,  inspectors  at 
participating  Canadian  establishments 
are  authorized  to  request  reinspection 
assignments  and,  if  deemed  necessary. 
to  draw  samples  for  reinspection  by 
Program  import  inspectors.  Therefore, 
FSIS  is  providing  a  separate  definition 
for  "offer(ed)  for  entry"  as  it  applies  to 
participating  Canadian  establishments. 
The  term  is  defined  as  that  point  at 
which  an  official  of  the  Canadian  meat 
inspection  system  contacts  the  Import 
Field  Office  for  an  inspection 
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assignment.  Products  from 
nonparticipating  establishments  will 
receive  an  inspection  assignment  upon 
arrival  at  an  import  inspection 
establishment.  For  Canadian  product 
produced  in  nonparticipating 
establishments,  "offer(ed)  for  entry"  is 
defmed  as  that  point  at  which  the 
importer  presents  the  product  to  the 
Program  for  reinspection. 

FSIS  has  also  instituted  a  new 
sampling  program  for  all  Canadian 
product,  based  on  statistically  based 
random  sampling  plans  developed  by 
FSIS.  whereby  some  product  is  subject 
to  reinspection  by  FSIS  and  some 
product  is  not.  Therefore,  because  of  the 
new  "streamlined"  inspection 
procedures,  the  new  sampling  plans,  and 
the  exemption  of  Canadian  product  from 
application  of  the  official  mark,  FSIS  is 
providing  separate  definitions  for  "entry 
(entered)"  of  Canadian  product.  For 
Canadian  product  not  subject  to 
reinspection,  FSIS  is  defining  "enter 
(entered)"  as  when  the  containers  or  the 
products  themselves  if  not  in  containers 
are  marked  with  the  Canadian  export 
stamp  and  upon  the  filing  of  Customs 
Form  7533  at  the  port  of  entry  or  at  the 
nearest  customshouse  in  accordance 
with  19  CFR  Part  123. 

For  Canadian  product  subject  to 
reinspection.  FSIS  is  defining  "enter 
(entered)"  as  when  the  containers  or  the 
products  themselves  if  not  in  containers 
are  marked  with  the  Canadian  export 
stamp  and  the  foreign  inspection 
certificate  accompanying  the  product  is 
stamped  as  "Inspected  and  Passed"  by 
the  import  inspector. 

The  FMIA  and  PPIA  and  the 
regulations  promulgated  thereunder 
require  that  product  found  to  be 
adulterated  on  the  day  it  is  reinspected 
be  refused  entry,  and  such  product  may 
be  reexported  (9  CFR  327.13(a)(2)  and 
381.202(a)(2)).  In  cases  where  meat 
product  is  only  misbranded  (e.g., 
labeling  or  certificates  are  missing, 
incorrect,  or  incomplete],  such  product 
may  be  brought  into  compliance  by  the 
importer,  under  FSIS's  supervision  (9 
CFR  327.13(a)(4)). 

Before  a  foreign  country  can  export 
product  to  the  United  States  it  must  be 
granted  eligibility  to  do  so.  FSIS  has 
established  procedures  by  which  foreign 
countries  desiring  to  export  meat  and/or 
poultry  products  to  the  United  States 
may  become  eligible  to  do  so.  These 
regulations  are  contained  in  Part  327  of 
the  Federal  meat  inspection  regulations 
and  Part  381,  Subpart  T.  of  the  poultry 
products  inspection  regulations  (9  CFR 
Part  327  and  Part  381,  Subpart  T).  These 
reuglations  provide  that  a  meat  and/or 
poultry  product  inspection  system 
maintained  by  a  foreign  country,  with 


respect  to  establishments  preparing 
products  in  that  country  for  export  to  the 
United  States,  must  ensure  compliance 
of  such  establishments  and  their  meat 
and/or  poultry  products  with 
requirements  at  least  equal  to  all  the 
provisions  of  the  FMIA  and  the  PPIA 
and  the  regulations  that  are  apphed  to 
official  establishments  in  the  United 
States  and  their  meat  and  poultry 
products.  In  addition,  for  approval  to 
export  meat  and/or  poultry  products  to 
the  United  States,  the  requirement  that 
reliance  can  be  placed  on  certificates 
required  under  the  regulations  fit)m 
authorities  in  the  country  must  also  be 
met. 

Before  eligibility  is  granted,  a 
complete  evaluationof  the  country's 
inspection  system  is  made  by  FSIS 
personnel.  This  evaluation  consists  of 
two  processes — a  document  review  and 
on-site  reviews  of  system  operations. 
The  document  review  process  involves  a 
review  of  the  laws,  regulations, 
directives  and  other  written  materials 
used  by  the  country  to  operate  its 
inspection  program.  FSIS  assists  the 
country  in  organizing  this  material  by 
providing  questionnaires  in  five  risk 
areas:  Contamination,  disease, 
processing,  residues,  and  compHance/ 
economic  fraud.  FSIS  then  evaluates  the 
information  to  assure  that  the  critical 
points  in  each  of  the  risk  areas  are  being 
addressed  satisfactorily  with  respect  to 
standards,  activities,  resources  and 
enforcement.  This  process  usually 
involves  several  exchanges  of 
information.  In  many  cases,  the  country 
seeking  recognition  must  revise  its 
regulations  or  publish  special  directives 
to  achieve  equivalency  with  United 
States  requirements. 

If  the  document  review  proves  to  be 
satisfactory,  on-site  reviews  are 
scheduled  using  a  multi-disciplinary 
team  to  evaluate  all  aspects  of  the 
country's  program  including  laboratories 
and  individual  establishments  within 
the  country.  On-site  reviews  are 
designed  to  further  explore  areas 
determined  to  require  more  detailed 
evaluation  and  are  also  undertaken  to 
allow  the  FSIS  review  team  to  observe 
the  system  in  its  daily  operation. 

After  a  review  of  all  the  documents 
submitted  by  the  foreign  country  and  an 
evaluation  of  the  findings  of  the  on-site 
reviews,  the  Administrator  makes  a 
determination  concerning  the  ability  of 
the  foreign  country  to  assure,  with 
respect  to  certified  establishments 
within  the  foreign  country  preparing 
product  for  export  to  the  United  States, 
compliance  with  requirements  at  least 
equal  to  those  applicable  to  official 
establishments  within  the  United  States 
which  prepare  meat  and/or  poultry 


products,  and  that  reliance  can  be 
placed  upon  certificates  required  under 
the  FMIA  and  the  PPIA  from  authorities 
of  the  foreign  country. 

This  judgement  by  the 
Administrator — that  the  foreign 
country's  inspection  system  is 
considered  to  be  "at  least  equal  to"  the 
inspection  system  of  the  United  States — 
is  the  primary  means  used  by  FSIS  to 
assure  that  product  intended  for  export 
to  the  United  States  will  be  "at  least 
equal  to"  all  the  requirements  applied  to 
domestic  product.  Once  eligibility  is 
granted,  FSIS  conducts  ongoing  reviews 
of  the  system  in  operation  to  assure  that 
procedures  and  standards  continue  to 
meet  United  States  requirements. 

FSIS  relies  on  its  initial  determination 
of  a  foreign  country's  eligibility  coupled 
with  ongoing  reviews  to  provide 
assurance  that  products  offered  for 
entry  ttom  such  eligible  country  are.  and 
continue  to  be,  wholesome  and  properly 
labeled  and  packaged.  As  a  further 
check  on  the  effectiveness  of  the  foreign 
inspection  system,  all  product  offered 
for  entry  into  the  United  States,  except 
that  from  Canada  as  discussed  above,  is 
subject  to  basic  reinspection  by  FSIS 
import  inspectors.  This  reinspection 
consists  of  a  review  of  the  product 
containers  to  check  for  damage  or  other 
problems  received  in  transit  to  the 
United  States,  and  a  review  of  product 
labeling,  health  certificates  and  FSIS 
inspection  forms  to  assure  that  the 
documentaiton  is  correct  and  complete. 

Such  imported  products  offered  for 
entry  also  receive  a  form  of  secondary 
level  reinspection  depending  on  the  type 
of  product.  Secondary  reinspection 
consists  of  examinations  for  production 
defects  such  as  the  presence  of  hair, 
grease,  hide,  dirt  and  similar  substances 
in  frozen  or  fresh  bulk  product;  net 
weight  checks,  condition  of  container 
examinations,  and  incubation  tests  for 
canned  products;  laboratory  analyses 
for  food  chemistry  (fat,  water,  and 
nitrite  levels)  for  processed  products; 
and,  analyses  for  chemical  residues  in 
fresh,  frozen  and  canned  product.  Some 
of  these  test  results  are  available 
immediately;  others,  such  as  incubation 
results  or  chemical  residue  analyses,  are 
not  available  for  several  days.  In  cases 
where  the  product  has  passed  basic  - 
reinspection,  even  though  secondary 
inspection  results  are  not  available,  the 
product  is  stamped  with  the  official 
mark  of  inspection  and  is  entered  into 
the  United  States  and  is  considered  to 
be  domestic  product.  At  this  point,  FSIS 
assumes  that  the  secondary  test  results 
will  confirm  that  the  product  meets 
United  States  requirements. 
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When  secondary  test  results  are 
received  by  FSIS  and  the  results 
indicate  violations  of  United  States 
requirements,  especially  in  chemical 
residue  analyses  which  would  render 
the  product  adulterated  under  United 
States  laws,  FSIS  institutes  actions  to 
locate  the  product  and.  if  appropriate,  to 
destroy  it  in  accordance  with 
requirements  for  product  produced  in 
the  United  States.  Domestic  product 
which  is  found  to  be  adulterated,  as 
defined  in  the  Acts  and  under 
S  301.2(aa)  of  the  meat  inspection 
regulations  (9  CFR  301.2(aa))  and 
S  381.1(b)(4)  of  the  poultry  products 
inspection  regulations  (9  CFR 
381.1(b)(4)),  must  be  destroyed  for 
human  food  purposes  in  accordance 
with  the  provisions  of  Part  314  of  the 
Federal  meat  inspection  regulations  (9 
CFR  Part  314)  and  Part  381,  Subpart  L,  of 
the  poultry  products  inspection 
regulations  (9  CFR  Part  381.  Subpart  L). 

Proposed  Rule 

This  proposal  is  a  result  of  recent 
litigation  concerning  the  seizure  and 
condemnation  of  product  offered  for 
entry  that  had  been  reinspected,  marked 
and  allowed  entry  into  the  United 
States.  The  importers  asserted  that  the 
product  should  be  permitted  to  be 
exported  because  the  statutes  and 
regulations  are  not  clear  as  to  when 
imported  products  offered  for  entry  are 
to  be  deemed  and  treated  as  domestic 
product.  To  preclude  any  future 
questions  on  that  point,  FSIS  has 
concluded  that  it  is  prudent  to  make 
clarifying  changes  in  the  meat  and 
poultiy  products  inspection  regulations. 
Clarification  of  terms  will  assure  that  all 
interested  parties  understand  what  is 
meant  by  use  of  the  terms  "import 
(imported)"  and  "offer(ed)  for  entry" 
and  "entry  (entered)"  with  respect  to 
FSIS's  jurisdiction  over  imported  meat 
and  poultry  products. 

Therefore.  FSIS  is  proposing  to  amend 
S  327.1  of  the  Federal  meat  inspection 
regulations  regulations  (9  CFR  327.1)  and 
§  381.195  of  the  poultry  products 
inspection  (9  CFR  381.195)  to  add 
definitions  for  the  terms  "import 
(imported)"  and  "offer(ed)  for  entry" 
and  "entry  (entered)."  FSIS  defines 
"import  (imported)"  as  "to  bring  within 
the  territorial  limits  of  the  United  States 
whether  that  arrival  is  accomplished  by 
land,  water,  or  air."  For  imported 
products  other  than  from  Canada,  FSIS 
defines  "offer(ed)  for  entry"  as  "that 
point  at  which  the  importer  presents  the 
imported  product  to  the  Program  for 
reinspection;"  and  defines  "entry 
(entered)"  as  "that  point  at  which 
imported  product  offered  for  entry 


receives  reinspection  and  is  marked 
with  the  official  mark  of  inspection." 
For  Canadian  product  produced  in 
Canadian  establishments  participating 
in  the  "streamlined"  inspection 
procedures,  FSIS  is  defining  "offer(ed) 
for  entry"  as  "that  point  at  which  an 
official  of  the  Canadian  meat  inspection 
system  contacts  the  Import  Field  Office 
for  an  inspection  assignment." 

For  Canadian  product  produced  in 
nonparticipating  establishments,  FSIS  is 
defining  "offer(ed)  for  entry"  as  "the 
point  at  which  the  importer  presents  the 
imported  product  to  the  Program  for 
reinspection." 

For  Canadian  product  not  subject  to 
reinspection,  FSIS  is  defining  "enter 
(entered)"  as  "when  the  containers  or 
the  products  themselves  if  not  in 
containers  are  marked  with  the 
Canadian  export  stamp  and  upon  the 
filing  of  Customs  Form  7533  at  the  port 
of  entry  or  at  the  nearest  customshouse 
in  accordance  vsrith  19  CFR  Part  123." 

For  Canadian  product  subject  to 
reinspection,  FSIS  is  defining  "enter 
(entered)"  as  "when  the  containers  or 
the  products  themselves  if  not  in 
containers  are  marked  with  the 
Canadian  export  stamp  and  the  foreign 
inspection  certificate  accompanying  the 
product  is  stamped  as  "Inspected  and 
Passed"  by  the  import  inspector." 

FSIS  is  also  amending  several 
sections  of  Parts  327  and  381  with 
respect  to  the  terms  "import  (imported)." 
"offer(ed)  for  entry."  and  "entry 
(entered)"  as  defined  in  this  proposed 
rule.  These  amendments  would  make 
consistent  the  use  of  the  above  terms  as 
they  are  used  in  the  affected  sections. 
These  amendments  are  editorial  only 
and  mak^  no  changes  to  the  content  of 
those  sections. 

For  the  reasons  stated  in  the 
preamble.  FSIS  is  proposing  to  amend 
Part  327  of  the  Federal  meat  inspection 
regulations  and  Part  381,  Subpart  T.  of 
the  poultry  products  inspection 
regulations  as  set  forth  below: 

List  of  Subjects 

9CFRPart327 

Imported  products;  Meat  inspection. 

9  CFR  Part  381 

Imported  products:  poultry  products 
inspection. 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  126a  79  Stat  903.  as 
amended.  81  StaL  584. 84  But.  91, 438;  21 
U.S.C  71  et  seq. 


2.  Section  327.1  would  be  amended  by 
revising  the  section  heading,  by 
designating  the  existing  text  as 
paragraph  (b),  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

S  327.1    Ovflntttons;  application  of 


(a)  When  used  in  this  part,  the 
following  terms  shall  be  construed  to 
mean: 

(1)  Import  (imported).  To  bring  within 
the  territorial  limits  of  the  United  States 
whether  that  arrival  is  accomplished  by 
land,  air,  or  water. 

(2)  For  product  from  eligible  countries 
other  than  Canada: 

(i)  Offerfed)  for  entry.  The  point  at 
which  the  importer  presents  the 
imported  product  to  the  Program  for 
reinspection. 

(ii)  Entry  (entered).  The  point  at  which 
imported  product  offered  for  entry 
receives  reinspection  and  is  marked 
with  the  official  mark  of  inspection  in 
accordance  with  {  327.26  of  this 
subchapter. 

(3)  For  product  from  Canada: 
(i)  Offer(ed)  for  entry  from 

establishments  participating  in  the 
"streamlined"  inspection  procedures. 
The  point  at  which  an  official  of  the 
Canadian  meat  inspection  system 
contacts  the  Import  Field  Office  for  an 
inspection  assignment. 

(ii)  Offer(ed)  for  entry  from 
nonparticipating  establishments.  The 
point  at  which  the  importer  presents  the 
imported  product  to  the  Program  for 
reinspection. 

(iii)  Entry  (entered)  for  product  not 
subject  to  reinspection.  When  the 
containers  or  the  products  themselves  if 
Hot  in  containers  are  marked  with  the 
Canadian  export  stamp  and  upon  the 
filing  of  Customs  Form  7533  at  the  port 
of  entry  or  at  the  nearest  customshouse 
in  accordance  with  19  CFR  Part  123. 

(iv)  Entry  (entered)  for  product  subject 
to  reinspection.  When  the  containers  or 
the  products  themselves  if  not  in 
containers  are  marked  with  the 
Canadian  export  stamp  and  the  foreign 
inspection  certificate  accompanying  the 
product  is  stamped  as  "Inspected  and 
Passed"  by  the  import  inspector. 

3.  Paragraph  (b)  of  §  327.2  would  be 
revised  to  read  as  follows: 

S  327.2    EMgMMy  of  foreign  countrios  for 
importation  of  products  Into  ttw  United 
State*. 

•        •        •        •        * 

(b)  It  has  been  determined  that 
product  of  cattle,  sheep,  swine,  and 
goats  from  the  following  countries 
covered  by  foreign  meat  inspection 


BEST  COPY  AVAILABLE 


24184 


FedTal  Rtgtoter  /  Vol.  54.  No.  107  /  Tuesday.  June  6.  1989  /  Proposed  Rules 


ceiHTicates  of  the  couDtry  of  origtn  as 
required  by  i  327.4.  except  freah,  chilled, 
or  frozen  or  other  product  ineligible  for 
importation  into  the  United  State*  from 
countries  in  which  the  contagious  and 
communicable  disease  of  rinderpest  or 
of  foot-andnnouth  disease  or  of  African 
swine  fever  exists  as  provided  in  Part  94 
of  this  title,  is  etigible  under  the 
regulations  in  this  subchapter  for  entry 
into  the  United  States  after  inspection 
and  marking  as  required  by  the 
appUcable  provisioDS  of  this  part 

4.  Paragraphs  (b)  introductory  text 
and  (d)  of  i  327.3  would  be  revised  to 
read  as  follows: 

S327.3   No  product  to  be  bnportedwWtout 
compliance  wltti  appleaMe  raguiationa. 
*        •        •        •        • 

(b]  No  fresh  or  cured  meat  or  meat 
trimmings  in  pieces  too  smaU  to  permit 
adequate  inspection  shall  be  imported 
into  the  United  States.  Individual  pieces 
or  trimmings  must  not  be  smaUer  than  2- 
inch  cubes  or  pieces  comparable  in  size. 
Except  as  provided  in  paragraph  (c]  of 
this  section,  processed  meat  food 
products  prepared  with  meat  pieces 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size  shall  not  be  imported 
except  under  the  following 
conditions: 

(d)  Further,  no  carcasses  or  parts  of 
carcasses  of  livestock  offered  for  entry 
from  which  naturally  associated  tissues 
such  as  the  peritoneum,  pleura,  body 
lymph  glands,  or  the  portal  glands  of  the 
liver  have  been  removed,  shall  be 
imported  into  the  United  States. 

5.  Section  327.5  heading  and  the  First 
sentence  of  paragraph  (a)  would  be 
revised  to  read  as  follows: 

9327.5    Importer  to  make  appNeatton  tor 
Inapectfen  of  products  tor  entry; 
tnfnrmatlnn  raqiilrert.  "sHeewilNied" 
inapecllen  procedures  tor  Cmdian 
product. 

(a)  Except  for  importers  of  Canadian 
products,  each  importer  shall  apply  for 
inspection  of  any  product  offered  for 
entry  by  contracting  the  Import  Field 
Office  covering  the  kicabon  where 

import  inspection  will  take  place.*  *  * 

***** 

6.  Paragraph  (aXl)  of  i  327 A  would  be 

revised  to  read  as  follows: 

9327jS 


Of 
inspectton  estabNstMMnt;  rofuMl  or 
withdrawal  of  approval;  official  numbers. 

(a)(1)  Except  as  provided  in 
9S  327.5(d)(1).  327.16  and  327.17,  aU 
products  offered  for  entry  bom  any 


foreign  country  shall  be  inspected  by  a 
Program  inspector  before  they  shall  be 
entered  into  the  United  States. 


9S27.10 

7.  Paragraph  (b)  of  S  327.10  would  be 
revised  to  read  as  follows: 


(b)  Except  for  product  offered  for 
entry  from  Canada,  the  outside 
containers  of  all  products  offered  for 
entry  from  any  foreign  country  and 
accompanied  with  a  foreign  inspection 
certificate  as  required  by  this  part, 
which,  upon  reinspection  by  import 
inspectors  are  found  not  to  be 
adulterated  or  misbranded  and 
otherwise  eligible  for  entry  into  the 
United  States  under  this  part,  or  the 
products  themselves  if  not  in  containers, 
shall  be  marked  with  the  offlcial 
inspection  legend  prescribed  in  |  327.28 
of  liiis  subchapter.  Except  for  Canadian 
product  all  other  products  so  marked,  in 
compliance  with  this  part,  shall  be 
entered  into  the  United  Stales,  insofar 
as  such  entry  is  regulated  under  the  Act 


S327.1S 

8.  Paragraph  (c)  of  §  327.15  would  be 
revised  to  read  as  follows: 


(c)  Except  for  product  offered  for 
entry  from  Canada,  all  outside 
containers  of  products  which  have  been 
inspected  and  passed  in  accordance 
with  this  pert  shall  be  marked  by  a 
Program  import  inspector  or  under  a 
Program  import  inspector's  supervision 
with  the  official  import  meat  inspection 
mark  prescribed  in  )  327.26. 

9.  Section  327.16  Would  be  revised  to 
read  as  follows: 

9  327.  t6    Small  hnportattons  tor  luifHNlSf's 
own  coneumption;  requirements. 

Any  product  in  a  quantity  of  50 
pounds  or  less  which  was  purchased  by 
the  importer  outside  the  United  States 
for  his/her  own  consumption,  is  eligible 
to  be  imported  into  the  United  States 
from  any  country  without  compliance 
with  the  provisions  in  other  sections  of 
this  part  but  subject  to  appUcable 
requirements  under  other  laws, 
including  the  regulations  in  Part  94  of 
this  title.  However,  Program  employees 
may  inspect  any  product  imported  under 
this  section  to  determine  whether  it  is 
within  the  class  eligible  to  be  imported 
imder  this  paragraph. 

10.  Section  327.18  heading  and 
paragraphs  (a)  and  (b)  would  be  revised 
to  read  as  follows: 


9  327.  tC    Products  offered  for  entry  and 
entered  to  be  handtodand  tranapocted  ae 
domeatlct  eaception. 

(a)  All  products,  after  entry  into  the 
United  States,  shall  be  deemed  and 
treated  as  domestic  products  and  shall 
be  subject  to  the  applicable  provisions 
of  the  Act  and  the  regulations  in  this 
subchapter  and  the  applicable 
requirements  under  the  Federal  Food. 
Drug  and  Cosmetic  Act,  except  that 
prodncts  imported  under  9  327.16  are 
required  to  comply  only  with  the 
requirements  of  that  Act  and  }  327.16  of 
this  subchapter. 

(b)  Products  entered  in  accord£uice 
with  this  part  may,  subject  to  the 
provisions  of  Part  318  of  this  subdiapter, 
be  taken  into  official  establishments  and 
be  mixed  with  or  added  to  any  product 
in  such  establishments  which  has  been 

inspected  and  passed  therem. 

•        *        •        •        • 

11.  Section  327.20  would  be  revised  to 
read  as  follows: 


9327.20 
fata. 


Importation  of  foreign  fneddla 


No  inedible  grease,  inedible  tallow,  or 
other  inedible  rendered  fat  shall  be 
imported  into  the  United  States  unless  it 
has  been  first  denatured  as  prescribed 
in  9  327.25  of  this  part  and  the 
containers  marked  as  prescribed  by 
§  316.15  of  this  subchapter  or  unless  it  is 
identified  and  handled  as  prescribed  by 
9  325.11  (b)  or  (c)  of  this  subchapter. 

12.  Section  327.22  would  be  revised  to 
read  as  follows: 

9  327.^   Official  seals  for  tranaportatton 
of  productSb 

The  official  mark  for  use  in  sealing 
cars,  trucks,  other  meana  of  conveyance, 
or  containers  in  which  any  product 
offered  for  entry  is  conveyed  shall  be 
the  inscription  and  a  serial  number 
hereinafter  shown  below*,  and  the 
import  meat  seal  approved  by  the 
Administrator  for  applying  such  mark 
shall  be  an  o^icial  device  for  purposes 
of  the  Act.  Such  device  shall  be  attached 
to  the  means  of  conveyance  only  by  a 
Program  employee,  or  a  Customs  officer 
or  his/her  designee,  and  he/she  shall 
also  affix  thereto  a  "Warning  Tag" 
(Form  MP-408-3). 

13.  The  title  and  paragraph  (b) 
introductory  text  of  9  327.23  would  be 
revised  to  read  as  follows: 

9327.23   Cempilewce  prpcedure  tor  cured 
porii  products  offered  H 


'  The  fenn  "F-35158r'  U  gfven  u  an  example 
only.  The  serial  nuinber  of  the  speciLc  seat  wU)  be 
■hown  in  lieu  thereof. 


,jaAJiAV;-   r^^on  v 
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(b)  Normal  monitoring  procedures. 
Except  for  product  imported  from 
Canada,  the  Department  shall  collect 
sample(8)  of  cured  pork  product  on  a 
random  basis  from  lots  offered  for  entry 
at  the  Port  of  Entry  and,  after  analyzing 
the  sample  for  fat  and  indigenous 
protein  content,  calculate  &e  TPF 
percentage.  The  product  shall  not  be 
held  pending  laboratory  results  during 
the  monitonng  phase.  The  PFF 
percentage  for  each  sample  shall  be 
considered  along  with  the  cumulative 
results  of  prior  samples  to  assess  the 
effectiveness  of  a  country's  overall 
compliance  program  and  to  determine 
the  course  of  action  for  subsequent  lots 
of  product. 

9327.2    [Amended] 

14.  Paragraph  (b)  of  9  327.26  would  be 
revised  to  read  as  follows: 

(b)  Except  for  product  offered  for 
entry  from  Canada,  when  import 
inspections  are  performed  in  official 
establishments  the  official  inspection 
legend  to  be  applied  to  meat  and  meat 
food  products  offered  for  entry  shall  be 
the  appropriate  form  as  specified  in 
9  9  312.2  and  312.3  of  this  subchapter. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

15.  The  authority  citation  for  Part  381 
would  continue  to  read  as  follows: 

Authority:  71  Stat  441, 82  Stat.  791,  as 
amended.  21  U.S.C.  451  et  seq.:  76  Stat.  663  (7 
\i.S.C.^50etseq.) 

16.  Section  381.195  would  be  amended 
by  revising  the  heading,  by  designating 
the  current  text  of  paragraphs  (a)  and 
(b)  as  paragraphs  P))  and  (c) 
respectively,  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

9381.19S    D«f«nWons;R«qu«rmnantsfor 
hnportatton  mto  the  United  States. 

(a)  When  used  in  this  part,  the 
following  terms  shall  be  construed  to 
mean: 

(1)  Import  (imported).  To  bring  within 
the  territorial  limits  of  the  United  States 
whether  that  arrival  is  accomplished  by 
land,  air,  or  water. 

(2)  For  product  fix)m  eligible  countries 
other  than  Canada: 

(i)  Offerfed/ for  entry.  The  point  at 
which  the  importer  presents  the 
imported  product  to  the  Program  for 
reinspection. 

(ii)  Entry  (entered].  The  point  at  which 
imported  product  offered  for  entry 
receives  reinspection  and  is  marked 
with  the  official  mark  of  inspection  in 
accordance  with  9  327.26  of  this 
subchapter. 


(3)  For  product  fix)m  Canada: 

(i)  Offered)  for  entry  from 
establishments  participating  in  the 
"streamlined"  inspection  procedures. 
The  point  at  which  an  official  of  the 
Canadian  inspection  system  contacts 
the  Import  Field  Office  for  an  inspection 
assignment 

(ii)  Offered  for  enby  fixim 
nonparticipating  establishments.  The 
point  at  which  tfie  importer  presents  the 
imported  product  to  the  Program  for 
reinspection. 

(iii)  Entry  (entered)  for  product  not 
subject  to  reinspection.  When  the 
containers  or  the  products  themselves  if 
not  in  containers  are  marked  with  the 
Canadian  export  stamp  and  upon  the 
filing  of  Customs  Form  7533  at  the  port 
of  entry  or  at  the  nearest  customshouse 
in  accordance  with  19  CFR  Part  123. 

(iv)  Entry  (entered)  for  product  subject 
to  reinspection.  When  the  containers  or 
the  products  themselves  if  not  in 
containers  are  marked  with  the 
Canadian  export  stamp  and  the  foreign 
inspection  certificate  accompanying  the 
product  is  stamped  as  "Inspected  and 
Passed"  by  the  import  inspector. 

9381-196   [Amended] 

17.  Paragraph  (b)  inbx)ductory  text  of 
9  381.196  would  be  revised  to  read  as 
follows: 


(b)  It  has  been  determined  that 
poultry  products  from  the  following 
countries,  covered  by  foreign  poultry 
inspection  certificates  of  the  country  of 
origin  as  required  by  9  381.197,  are 
eligible  under  the  regulations  in  this 
subpart  for  entry  into  the  United  States, 
after  inspection  and  marking  as  required 
by  the  applicable  provisions  of  this 
subpart ' 
***** 

18.  The  heading  and  first  sentence  of 
paragraph  (a)  of  9  391.198  would  be 
revised  to  read  as  follows: 

9  381.198    Importer  to  make  application  for 
Inspection  of  poultry  producto  offered  for 
entry. 

(a)  Each  person  who  wishes  to  offer 
for  entry  any  slaughtered  poultry  or 
other  poultry  product  shall  make 
application  for  inspection  to  the  import 
supervisor  of  the  import  field  office  at 
the  port  where  the  poultry  product  is  to 
be  offered  for  entry,  or  to  the 
Administrator,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  as 
long  as  possible  in  advance  of  the 


anticipated  arrival  of  each  cosignment 
of  such  product  except  in  the  case  of 
poultry  product  exempted  from 
inspection  by  99  381.207  or 
381.209.  *  *  * 

19.  Paragraphs  (al(l)  and  (b)  and  the 
heading  of  9  381.199  would  be  revised  to 
read  as  follows: 

9381.199  Inspection  of  poultry  products 
offered  for  entry. 

(a)(1)  Except  as  provided  in 
99  381.198(b)(1)  and  381.209  of  this  part, 
and  paragraph  (c)  of  this  section,  all 
slaughtered  poultry  and  poultry 
products  offered  for  entry  from  any 
foreign  country  shall  be  reinspected  by  a 
Program  import  inspector  before  they 
shall  be  allowed  entry  into  tiie  Unitwl 
States. 
*        •        *        •        • 

(b)  Inspectors  may  take,  without  cost 
to  the  United  States,  from  each 
consignment  of  poultry  products  offered 
for  entry,  such  samples  of  the  products 
as  are  deemed  necessary  to  determine 
the  eligibility  of  the  products  for  entry 
into  the  commerce  of  the  United  States. 

20.  The  first  sentence  of  paragraph  (c) 
and  the  heading  of  9  381.200  would  be 
revised  to  read  as  follows: 

9381.200  Poultry  products  offered  for 
entry,  retention  in  customs  custody; 
delivery  under  t>ond:  movement  prior  to 
inspection;  seaNng;  handling;  facUities  and 
assistance;  offidai  seal 

(c)  Means  of  conveyance  or  outside 
containers  in  which  any  poultry  product 
intended  to  be  offered  for  entry  is 
moved,  prior  to  inspection  from  the  port 
or  wharf  where  first  unloaded  in  the 
United  States,  shall  be  sealed  with  the 
official  seals  of  tiie  Department  of 
Agriculture  as  prescribed  in  paragraph 
(h)  of  this  section  or  otherwise  identified 
as  provided  in  this  paragraph  unless 
sealed  with  customs  or  consular  seals  in 
accordance  with  the  customs 
regulations.  *  *  * 

•        •        *        *        • 

21.  The  heading  of  9  381.201  would  be 
revised  to  read  as  follows: 


'  Listing  of  any  country  in  this  section  does  not 
relieve  the  poultry  products  of  such  country  from 
applicable  requirements  under  other  Federal  laws. 


9381.201    Meansofi 
equipment  used  in  hartdiing  poultry 
products  offered  for  entry  to  l>e  maintained 
In  sanitary  conditioa 

22.  The  heading  of  and  9  381.203 
would  be  revised  to  read  as  follows: 

9381.203    Products  offered  for  entry; 
charges  for  storage,  cartage,  and  latKX  with 
respect  to  producu  which  are  refused 
entry. 

All  charges  for  storage,  cartage,  and 
labor  with  respect  to  any  product 
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offered  for  entry  which  is  refused  entry 
pursuant  to  the  regulations  shall  be  paid 
by  the  owner  or  consignee  and,  in 
default  of  such  payment,  shall  constitute 
a  lien  against  any  other  products  offered 
for  entry  thereafter  by  or  for  such  owner 
or  consignee. 

§381.204    [AnMOdMl]  , 

23.  Paragraph  (a)  of  S  381.204  wouSd 
be  revised  to  read  as  follows: 

(a)  Except  for  product  offered  for 
entry  from  Canada,  poultry  products 
which  upon  reinspection  are  found  to  be 
acceptable  For  entry  into  the  United 
States  shall  be  marked  with  the  official 
inspection  legend  shown  in  paragraph 
(b)  of  this  section.  Such  inspection 
legend  shall  be  placed  upon  such 
products  only  after  completion  of  official 
import  inspection  and  product 

acceptance. 

•        •        •        •        * 

24.  The  heading  and  paragraph  (a)  and 
the  Grst  sentence  of  paragraph  (c)  of 

9  381.205  would  be  revised  to  read  as 
follows: 

9  3Sl.20o     LSDMnQ  of  fclMMoHte 

containers  Of  poultry  products  Offered  for 
entry. 

(a)  Immediate  containers  of  pouhry 
products  imported  into  the  United  States 
shall  bear  a  label  printed  in  English 
showing  in  accordance  with  Subpart  N 
of  this  part  all  information  required  by 
that  section  (except  that  the  inflection 
mark  and  establishment  number 
assigned  by  the  foreign  poultry 
inspection  system  and  certified  to  the 
Inspection  Service  shall  be  shown 
instead  of  the  official  dressed  poultry 
identification  mark  or  other  official 
inspection  legend,  and  official 
establishment  number);  and  in  addition 
the  label  shall  show  the  name  of  the 
country  of  origin  preceded  by  the  words 
"Product  of."  which  statement  shaU 
appear  inmiediately  under  the  name  of 
the  product. 
***** 

(c)  Labels  for  immediate  containers  of 
imported  poultry  products  shall  be 
submitted  for  approval  in  sketch  fonn  to 
the  Standards  and  Labeling  Division. 
Technical  Services,  Food  Safety  and 
Inspection  Service,  USOA.  Washin^gton. 
DC  2025a  *  *  * 

25.  Tbe  heeding  and  the  first  sentence 
of  §  381.206  would  be  revised  to  read  as 
follows: 

S  391.206    I  shsBnn  nf  itilnnlnn  rnn»«fc«— 
of  poultry  products  oMsred  lor  entry. 
Shipping  containers  or  imported 
poultry  products  are  required  to  bear  in 
a  prominent  and  legible  manner  the 
name  of  the  product,  the  name  of  the 
country  of  origin,  the  foreign  inspection 


system  establishment  number  of  the 
establishment  in  which  the  product  was 
processed,  and  the  inspection  mark  of 
the  country  of  origin.  •  •  * 

2B.  SectioB  381.207  up  to  tbe  proviso 
would  be  revised  to  read  as  follows: 

9381.207    Smatt  importationa  for 
consignee's  porsooal  use,  dloplsy.  or 
laboratery  analyala. 

Any  poultry  product  (other  than  one 
which  is  forbidden  entry  by  other 
Federal  law  or  regulation)  from  any 
country  in  quantities  of  less  than  SO 
pounds  net  weight,  exclusively  for  tbe 
personal  use  of  tbe  consignee,  or  for 
display  or  laboratory  analysis  by  the 
consignee,  and  not  for  sale  or 
distribution;  which  is  sound,  healthful, 
wholesome,  and  fh  for  himian  food,  and 
which  is  not  adulterated  and  contains 
no  substance  not  permitted  by  the  Act 
or  regulations,  may  be  imported  into  the 
United  States  without  a  foreign 
inspection  certificate,  and  such  product 
is  not  required  to  be  inspected  upon 
arrival  in-the  United  States  and  may  be 
shipped  to  the  consignee  without  further 
restriction  under  this  pert  except  as 
provided  in  i  381.19e(c):  *  *  * 

27.  The^ieadijng  and  paragraphs  (a) 
and  (b)  of  i  381.208  would  be  revised  to 
read  as  follows: 


onvrvofor 


S381.2M    Pou»y 
wiuy  ana  ennreo  wo  do 


[a]  All  poultry  products,  after  entry 
into  the  United  States  in  compliance 
with  this  subpart,  shall  be  deemed  and 
treated  and,  except  as  provided  in 

S  381.207,  shall  be  handled  and 
transported  as  domestic  products,  and 
shaU  be  subfect  to  the  applicable 
provisions  of  this  part  and  to  the 
provisions  of  the  Ponhry  Products 
Inspection  Act  and  the  Federal  Food, 
Dnig,  and  Cosmetic  Act 

(b)  Poultry  products  entered  in 
accordance  with  this  subpart  may. 
subject  to  the  provisions  of  the 
regulations,  be  taken  into  official 
establishments  and  be  mixed  with  or 
added  to  poultry  products  that  are 
inspected  and  passed  or  exempted  from 
inspection  in  such  establishments. 

Done  in  WaaMi«ton.  DC  on:  April  25.  loao. 
Lastar  M.  Oawfant 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc  80-13238  Ftiad  ft-8-88;  8e45  p.m.] 


DEPARTMENT  Of  TRAMSPORTATION 

Federal  Aviation  Administration 

14CFRCti.l 

[Summary  Notico  Na  PR-M-5) 

Petition  for  Rulemaking;  Stmvnary  of 
Petitions  Received;  Oispoattlon*  of 
Petitions  iMuod 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  proccKlures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  ol  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
bef(»e  August  7, 1989. 

AOOflESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chi^ 
Counsel,  Attn:  Rules  Docket  (AGC-IO), 

Petition  Docket  No ,  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

FON  RMTHER  IMKMIMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue.  SW., 
Washington.  DC  20691;  telephone  (202) 
287-3132. 

This  notice  is  puMisbed  porsoant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  May  31. 1989. 
Deniae  DonoiiiM  Halt 

Manager,  Program  Management  Staff,  Offk-f 
of  the  Chief  Counsel. 
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Petitions  for  Rulenakiag 

DocAe/A'b..- 24784. 

Petitioner  Icarus  Executive  Services. 
Inc. 

Regulations  Affected:  14  CFR  135.73. 

Description  of  Petition:  The 
amendment  would  permit  a  person 
acceptable  to  the  Administrator  to 
conduct  certain  inspections  or  audits  of 
Part  135  certificate  holders  that 
presently  are  performed  by  the 
Administrator  of  the  Federal  Aviation 
Administration.  Denied.  May  19, 1989. 

[FR  Doc  89-13322  Filed  6-5-89;  8:45  am] 
BIUJNQ  COK  4S10-tS4l 

14  CFR  Part  39 

[Docket  No.  88-NM-63-AD] 

Ah-worttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summanv:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require  visual 
inspection  of  certain  H-11  steel  bolts  for 
cracks  or  fractuie.  and  replacement  if 
necessary;  and  would  require  the 
eventual  replacement  of  H-11  steel  bolts 
with  bolts  made  of  Iconel  718  material 
This  proposal  is  prompted  by  reports  of 
cracking  or  fi-actiu«  of  H-11  stet  1  bolts 
at  several  critical  locations.  This 
condition,  if  not  corrected,  could  result 
in  severe  structural  damage. 
DATES:  Comments  must  be  received  no 
later  than  July  24, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
63-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  9816a  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattie. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattie  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South,  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 


120S;  telephone  (20§)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  sulMtance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  89-NM-63-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  9816& 

Discussion 

Several  operators  of  Model  747  series 
airplanes  have  reported  fractures  and 
cracking  found  on  43  H-11  steel  bolts 
installed  in  several  critical  locations  on 
the  airplane.  Such  locations  have 
included  the  body  landing  gear  inboard 
and  outboard  trunnion  vertical  support 
and  the  wing  landing  gear  beam  upper 
chord  to  longeron  attadunent.  Cracking 
of  these  bolts  has  initiated  due  to  stress 
corrosion,  which  can  result  from  finish 
deterioration,  preload,  moisture 
presence,  and/or  shank  corrosion.  This 
condition,  if  not  corrected,  could  lead  to 
overloading  the  adjacent  bolts  and 
severe  structural  damage. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-51-2843, 
dated  June  30. 1988,  which  describes 
procedures  for  visual  inspections  of  the 
H-11  steel  bolts  for  cracks  or  fracture.  A 
terminating  action  for  these  inspections 
is  also  described,  which  consists  of 
replacing  all  affected  H-11  bolts  with 
Inconel  718  bolts. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  repetitive  visual 
inspections  for  cracks  or  fi-acture  of  Fi- 
ll bolts  installed  in  certain  locations  of 
the  airplane,  and  replacement,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  described. 
The  AD  would  also  require  the  eventual 
replacement  of  all  H-11  steel  bolts  with 
bolts  made  of  Iconel  718  material. 

There  are  approximately  648  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet  It  is 
estimated  that  165  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  67 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Parts  are  estimated  at  $200  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $475,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1261Z,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Pact  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  3913  of  Part  39  if 
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the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{AMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8),  1421  and  1423: 
49  U.S.a  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

f  39.13    [AnMOdMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boring:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-51-2043,  dated  June  30. 1988, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  structural  damage  caused  by 

cracked  or  fractured  H-11  steel  bolts. 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  4  years  total 
time-in-service,  or  «vithin  the  next  15  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  visually  inspect  H-11  steel  bolts 
for  cracks  or  fractures,  in  accordance  with 
Boeing  Service  Bulletin  747-51-2043,  dated 
June  30. 1988,  at  the  following  locations: 

1.  Body  landing  gear  inboard  and  outboard 
trunnion  vertical  support. 

2.  Wing  landing  gear  l>eam  upper  chord  to 
longeron  attachment 

3.  Wing  landing  gear  beam  lower  chord  to 
crease  beam  attachment. 

4.  Body  station  (BS)  2598  horizontal 
stabilizer  hinge  attachment. 

5.  BS  2598  longeron  splice  Titting 
attachment  at  stringers  11  and  23. 

6.  Fin  to  body  attachment. 

7.  The  horizontal  stabilizer  front  spar  jack 
screw  attachment. 

B.  If  a  cracked  or  fractured  bolt  is  found, 
replace  it  with  an  Inconel  718  bolt  prior  to 
further  flight,  in  accordance  with  Boeing 
Service  Bulletin  747-51-2043,  dated  June  3a 
igsa 

C.  If  a  cracked  or  fractured  bolt  is  found 
and  if  Inconel  718  bolts  are  unavailable, 
replace  the  cracked  or  fractured  bolt  with  an 
H-11  steel  bolt,  prior  to  further  flight,  in 
accordance  with  Boeing  Service  Bulletin  747- 
51-2043,  dated  June  30, 198a  Repeat  the 
visual  inspection  required  by  paragraph  A., 
above,  at  intervals  not  to  exceed  18  months. 

D.  If  no  cracking  or  fracture  is  found,  repeat 
the  visual  inspections  required  by  paragraph 
A.,  above,  at  intervals  not  to  exceed  18 
months. 

E.  Within  the  next  36  months  after  the 
effective  date  of  this  AD,  replace  all  affected 
H-11  steel  bolts  with  Inconel  718  bolts,  in 
accordance  with  Boeing  Service  Bulletin  747- 
51-2043.  dated  June  30, 1988. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 


comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tliis  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Moimtain  Region.  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  May  22. 
1989. 
Letoy  A.  Keith, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  89-13320  Filed  6-5-89:  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  89-NM-25-AD] 

Airworthiness  Directives;  Loclcheed 
Model  L-1011  Series  Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

actiom:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model  L 
1011  series  airplanes,  which  currently 
requires  extending  and  rerouting 
overheat  sensors  for  the  air  conditioning 
bleed  air  ducts  located  below  the  Mid- 
Electrical  Service  Center  (MESC)  floor, 
removing  excess  flow  sensors, 
modifying  structiu«,  and  installing 
isolation  barriers.  This  action  would 
require  a  further  modification  to  the 
previously  accomplished  rework,  and 
the  installation  of  additional  overheat 
sensors  and  improved  isolation  barriers. 
This  action  is  prompted  by  an  incident 
where  the  No.  2  air  conditioning  pack 
duct  failed  under  the  MESC  floor  and 
activated  the  overheat  sensor  for  the  No. 
3  pack  instead  of  its  own  overheat 
sensor.  This  condition,  if  not  corrected, 
could  result  in  loss  of  all  AC/DC 
electrical  power,  including  the 
emergency  bus. 

DATCS:  Comments  must  be  received  no 
later  than  July  25, 1989. 


ADOfiESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
25  AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Lockheed  Aeronautical 
Systems  Company,  P.O.  Box  551, 
Burbank,  California  91520,  Attention: 
Commercial  Order  Administration. 
Department  65-33.  Unit  20,  Plant  A-1. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Kuniyoshi,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L.  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425:  telephone  (213)  988-5337. 

SUPPlfMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-25-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 
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Discussion 


On  March  25. 1965,  the  FAA  issoed 
AD  85-07-05.  Amendment  39-5028  (50 
FR  13(n4;  April  2, 1965).  to  require  (1) 
extension  and  rerouting  of  overheat 
sensors  for  the  air  conditioning  bleed  air 
ducts  located  below  the  MESC  floor, 
removal  of  excess  flow  sensors, 
modification  of  structure,  and 
installation  of  as  isolation  barrier,  in 
accordance  with  Lockheed  Service 
Bulletin  093-21-214,  dated  December  9. 
1983;  and  (2)  extension  of  the  barrier  in 
the  MESC  area  in  accordance  with 
Lockheed  Service  Bulletin  093-21-222, 
dated  January  9, 1984.  That  action  was 
prompted  by  reports  of  clamp  and  duct 
failures  in  the  vicinity  of  the  MESC  area 
during  flight  This  condition,  if  not 
corrected,  coold  result  in  an 
uncontrolled  overheating  of  the  MESC 
floor,  leading  to  the  loss  of  AC/DC 
electrical  power. 

Since  issuance  of  AD  85-07-05,  an 
additional  incident  has  occurred  where 
the  No.  2  air  conditioning  pack  duct 
failed  under  the  MESC  floor  and 
activated  the  overheat  sensor  for  the  No. 
3  pack  instead  of  its  own  overheat 
sensor.  Since  the  flight  crew  was  unable 
to  isolate  the  source  of  failure  from  the 
warning  indication  immediately,  the 
continued  leakage  under  the  flocn- 
caused  multiple  areas  to  be  overheated 
before  the  No.  2  pack  was  finally  shut 
down  by  the  flight  crew.  This  condition, 
if  not  corrected,  could  result  in  loss  of 
all  AC/DC  electrical  power,  including 
the  emergency  bus. 

This  latest  incident  occurred  on  an 
airplane  on  which  the  provisions  of  the 
two  previously  mentioned  service 
bulletins  had  been  accomplished. 
Investigation  revealed,  however,  that 
the  pack  duct  isolation  barriers, 
installed  in  accordance  with  the  two 
service  bulletins,  must  be  extended  to 
seal  up  against  the  MESC  floor  and  that 
the  capability  of  the  overheat  sensor  to 
detect  the  No.  2  pack  duct  overheat  was 
limited,  due  to  insufficient  length  of  the 
sensor  and  partial  blockage  by  the 
barrier  support  between  the  No.  2  and 
No.  3  pack  ducts. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-21-227, 
dated  August  15, 1988,  which  describes 
procedures  for  (1)  the  extension  of  the 
duct  isolation  barrier  to  completely  seal 
up  against  the  MESC  floor,  (2)  the 
addition  of  overheat  sensors  for  the  No. 
2  pack  duct,  and  (3)  a  revision  of  the 
insulation  blanket  retention.  These 
modifications  provide  a  prompt  and 
accurate  air  conditioning  bleed  air  duct 
failure  overheat  warning  indication  to 
the  flight  crew. 


Since  this  condttif>n  » likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  85-07-05  to 
require  the  modification  of  the  duct 
isolation  barrier,  overheat  sensors,  and 
insulation  blanket  retention,  in 
accordance  with  the  service  buUetin 
previously  described. 

Additionally,  the  proposed  revision 
removes  all  references  to  the  use  of 
"later  FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  wth  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  in  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  of  this 
AD,  as  provided  by  paragraph  D. 

There  are  approximately  249  Model  L- 
1011  series  airplanes  of  the  affected 
design  m  the  worldwide  fleet.  It  is 
estimated  that  91  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  7 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  modification  parts  is 
estimated  to  be  $13,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $13,280  per  airplane,  or 
$1,208,480  for  the  U.S.  fleet. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  IXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
oli^ined  from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutiNNity:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.SC.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amandadl 

2.  Section  39.13  is  amended  by 
revising  AD  85-07-05,  Amendment  39- 
5028  (50  FR  13014;  April  2, 1985).  as 
follows: 

Lockheed  Aeronautical  Systeav  CoBpaajr: 
AppUes  to  Lockheed  Model  L-1011  series 
airplanes,  serial  numbers  -1002  through  - 
1221,  that  have  not  been  modiHed  in 
accordance  with  Lockheed  Service 
Bulletin  093-21-184.  dated  November  21, 
1983.  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  minimize  the  ftotential  for 

unrecoverable  loss  of  all  AC/DC  electrical 

power,  including  the  emergency  bus. 

accomplish  (he  following: 

A.  Within  3.600  flight  hours  after  May  9, 
1985  (the  effective  date  of  Amendment  39- 
5028),  extend  and  reroute  Fenwall  thermal 
overheat  sensors  below  the  Mid-Electrical 
Service  Center  (MESC)  floor,  remove  excess 
flow  sensors,  and  modify  the  structure  below 
the  MESC  floor,  in  accordance  with  Lockheed 
Service  Bulletin  093-21-214.  Revtsion  1.  dated 
December  9, 1983;  Revision  2.  dated 
September  10. 1984;  Revision  3,  dated  April 
21, 1988;  or  Part  I  of  the  Accomplishment 
Instructions  of  Revision  4,  dated  August 
15.198& 

B.  Within  3.600  fli^t  houra  after  May  9. 
1985  (the  effective  date  of  Amendment  39- 
5028),  extend  the  duct  isoiabon  barrier  in 
accordance  with  Lockheed  Service  Bulletin 
093-21-222.  dated  January  9. 1384;  Revision  1. 
dated  April  30, 1984;  or  Revision  2.  dated 
August  IS.  198a 

C.  Within  1,800  flight  hours  after  the 
effective  date  of  this  amendment  further 
extend  the  duct  isolation  barrier,  add 
overheat  sensors,  and  revise  the  insulation 
blanket  retention,  in  accordance  with 
Lockheed  Service  Bulletin  093-21-227,  dated 
August  15. 1988. 

D.  An  alternate  means  of  compKance  or 
adjustment  of  compliance  tune,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Loa 
Angeles  Aircraft  Certification  OfTice.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  OfTice. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199.  to 
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operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical 
Systems  Company,  P.O.  Box  551, 
Burbank.  California  91520,  Attention: 
Commercial  Order  Administration. 
Department  65-33,  Unit  20.  Plant  A-1. 
These  dociunents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

Issued  in  Seattle.  Washington,  on  May  24. 
1989. 

Dairell  M.  Pedarton. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-13321  Filed  B-V-ag-.  8:45  am] 

WUMQ  COOC  4S10-1S-M 


14  CFR  Part*  71  and  75 

[Airspace  Docket  Na  89-ASO-121 

Proposad  Alteration  of  VOR  Fadaral 
Airways  and  J«t  Routas;  Florida 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

tUMMAiiv:  This  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
Airways  and  Jet  Routes  located  in  the 
vicinity  of  Fort  Myers,  FL  The  lease  on 
the  Fort  Myers  very  high  frequency 
omni-directional  radio  range  and 
tactical  air  navigational  aid  (VORTAC) 
will  not  be  renewed;  therefore,  the 
VORTAC  is  being  renamed  and 
relocated  to  the  Southwest  Florida 
Regional  Airport.  This  action  supports 
the  relocation  of  the  VORTAC. 

DATU:  Comments  must  be  received  on 
or  before  July  17. 1989. 
ADOKESSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASO-500.  Docket  No. 
89-ASO-12,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5.-00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916. 800  Independence 
Avenue,  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  office  of  the  Regional  Air  Traffic 
Division. 

PON  nMITNER  INPONMATION  CONTACT: 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-0250. 
SUPPLEMCNTAIIY  INFOMMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposals.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-12."  The  postcard  will  be  date/ 
time  stamped  and  rettimed  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


TheProposals 

The  FAA  is  considering  amendments 
to  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  change  the  descriptions  of  all 
VOR  Federal  Airways  and  Jet  Routes 
affected  by  the  relocation  of  the  Fort 
Myers  VORTAC.  The  lease  for  the  Fort 
Myers  VORTAC  will  not  be  renewed  at 
its  current  location.  The  new  VORTAC 
will  be  located  at  the  Southwest  Florida 
Regional  Airport,  and  renamed  the  Lee 
County  VORTAC.  The  coordinates  for 
the  VORTAC  site  are  laUtude 
26*31'4e"N..  long.  81*46'34"W.  This 
action  supports  relocation  of  the  Fort 
Myers  VORTAC.  Sections  71.123  and 
75.100  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necsssary  to 
keep  them  operationally  current.  It. 
therefore  (1)  is  not  a  "major  rule"  under 
'  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety,  VOR  Federal 
airways.  Jet  routes. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Paris 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Paris  71  and  75)  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Pari  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a].  1354(a].  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 


/ 


971.123    [AmwHtodl 

2.  Section  71.123  is  amended  as 
follows: 

V-7  lAmeoded) 

By  removing  the  words  ".  via  Fort  Myers. 
FL:  Lakeland.  FL:"  and  substituting  the  words 
":  Lee  County,  PL;  INT  Lee  County 
349'T(351*M)  and  Lakeland.  FL,  175T(174°M) 
radials;  Lakeland:" 

V-35  |Ainended| 

By  removing  the  words  "and  Fort  Myers. 
FL,  13r  radials:  Fort  Myers;"  and  substituting 
the  words  "and  Lee  County,  FL,  139''T{141'M} 
radials:  Lee  County;" 

V-225  (Amended) 

By  removing  the  words  "Fort  Myers,  FU" 
and  substituting  the  words  "Lee  County.  FL:" 

V-521  [Amended] 

By  removing  the  words  "Fort  Myers,  FL. 
101'"  radials;  Fort  Myers:  INT  Fort  Myers 
022°"  and  substituting  the  words  "Lee 
County,  FL.  oggTClOl-M)  radials;  Lee  County; 
INT  Lee  County  014'T(016°M) " 

V-539  (Revised] 

From  Key  West,  FL;  INT  Key  West 
012T(014°M)  and  Lee  County,  FL, 
167°T(169''M)  radials;  to  Lee  County. 

V-579  (Amended] 

By  removing  the  words  "From  Ft.  Myers, 
FL,  via  INT  Ft.  Myers  311'"  and  substituting 
the  words  "From  Lee  County.  FL;  INT  Lee 
County  312*T{314°M)" 

§71.203    [AnModed] 

3.  Section  71.203  is  amended  as 
follows: 

Fort  Myera,  FL  (Removed) 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

4.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  )anuary  12, 1983):  14 
CFR  11.69. 

§75.100    [Amended] 

5.  Section  75.100  is  amended  as 
follows: 

)-41  (Amended) 

By  removing  the  words  "From  Key  West, 
FL,  via  INT  of  Key  West  358°  and  St. 
Petersburg.  FL,  151*  radials;"  and  substituting 
the  words  "From  Key  West,  FL;  Lee  County, 
FU" 

).58  (Amended] 

By  removing  the  words  "and  Sarasota.  FL. 
286°  radials;  Sarasota;  INT  of  Sarasota  138° 
and  Biscayne  Bay,  FL,  301°  radials;  to 
Biscayne  Bay."  and  substituting  the  words 
"and  Sarasota,  FL.  286°T(288°M)  radials; 
Sarasota;  Lee  County,  FL;  Biscayne  Bay,  FL" 

)-75  (Amended) 

By  removing  the  words  "From  Biscayne 
Bay,  FL;  Fort  Myers.  FL;  INT  Fort  Myers  345° 


and  Taylor.  FL,  175°  radials;"  and  substituting 
the  words  "From  INT  Fort  Lauderdale,  FL, 
272°T(272°M)  and  Lee  County.  FL, 
120°T(122°M)  radials;  Lee  County;  INT  Lee 
County  340°T(342°M)  and  Taylor,  FL. 
176*T(179°M)  radials;" 

Issued  in  Washington,  DC,  on  May  24, 1989. 
Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  89-13323  Filed  6-5-89;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  414 

Trade  Regulation  Rule;  Deception  as 
to  Transistor  Count  of  Radio 
Receiving  Sets,  including  Transceivers 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPR). 

summary:  The  Federal  Trade 
Commission  announces  the 
commencement  of  a  rulemaking 
proceeding  for  the  trade  regulation  rule 
concerning  deception  as  to  transistor 
count  of  radio  receiving  sets,  including 
transceivers  ('Transistor  Rule"  or 
"Rule")  (16  CFR  Part  414).  The 
proceeding  will  address  whether  or  not 
the  Transistor  Rule  should  be  repealed. 
The  Commission  invites  public  comment 
on  how  the  Transistor  Rule  has  affected 
consumers,  businesses  and  others. 
DATE:  Written  comments  and  requests 
for  a  public  hearing  will  be  accepted 
until  July  6. 1989. 

ADDRESS:  Comments  and  requests  for  a 
pubhc  hearing  should  be  submitted  to 
Henry  B.  Cabell,  Presiding  Officer. 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20560.  All  comments 
and  requests  should  be  captioned:  "NPR 
Comment — ^Transistor  Rule." 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Easton,  Esq.,  Special 

Assistant — Enforcement,  (202)  326-3029, 

Bureau  of  Consumer  Protection,  Federal 

Trade  Commission,  Washington,  DC 

20580. 

SUPPLEMENTARY  INFORMATION:  In  an 

Advance  Notice  of  Proposed 
Rulemaking,  the  Commission  invited 
public  comment  upon  whether  the  Rule 
should  remain  in  effect  as  it  is  or  be 
repealed.  The  Commission  received  only 
one  public  comment  (from  an  industry 
association).  This  comment,  which  is  on 
the  public  record  of  this  proceeding, 
confirmed  the  information  garnered  in 
staffs  preliminary  inquiry  that 
transistors  are  no  longer  considered 
selling  features  for  audio  electronic 


products.  Further,  the  comment 
recommended  that  the  Rule  be  repealed 
in  the  interest  of  efTicient  govemmenl. 
The  paucity  of  pubUc  comment  indicates 
that  the  issue  of  repeal  is  not 
controversial.  Because  it  is  anticipated 
that  there  will  be  no  need  for  public 
hearing  unless  such  hearing  is  requested 
(See  Part  E — Requests  for  Public 
Hearings),  no  dates  are  set  for 
submissions  of  notiflcations  of  interest 
in  questioning  witnesses  and  requests  to 
testify  at  hearings. 

Part  A — Background  Information 

This  notice  is  being  published 
pursuant  to  Section  18  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  57a  et 
seq.,  the  provisions  of  Part  1,  Subpart  B 
of  the  Commission's  Rules  of  Practice. 
16  CFR  1.7  and  5  U.S.C.  551  et  seq.  This 
authority  permits  the  Commission  to 
promulgate,  modify  and  repeal  trade 
regulation  rules  that  define  with 
specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
commerce  within  the  meaning  of  section 
5(a)(1)  of  the  FTC  Act,  15  U.S.C  45. 

The  Transistor  Rule  declares  that  it  is 
an  unfair  method  of  competition  and  an 
unfair  or  deceptive  act  or  practice  in 
connection  with  the  sale  of  radio 
receiving  sets  including  transceivers  to 
represent  directly  or  by  implication  that 
a  radio  set  contains  a  specified  number 
of  transistors  when  the  transistors 
counted  do  not  function  to  detect 
amplify  or  receive  radio  signals. 

"The  Transistor  Rule  was  adopted  on 
May  14. 1968.  and  became  effective  on 
December  10, 1968. 

Part  B — Objectives  and  Analysis 

The  objective  of  this  rulemaking 
proceeding  is  to  determine  whether  the 
Commission's  Transistor  Rule  should  be 
repealed.  To  assist  the  Commission  in 
reaching  its  determination,  the 
Commission  seeks  evidence  on  the 
following  factual  issues:  (1)  Whether 
there  are  any  beneHts  from  the 
Transistor  Rule  and.  if  so.  whether  they 
are  greater  than  its  costs;  and  (2) 
whether  radio  technology  and  marketing 
have  changed  so  that  the  Rule  is  no 
longer  needed. 

Those  factual  issues  were  previously 
raised  in  the  ANPR  (54  FR  5090,  Feb.  1, 
1989).  The  only  comment  received  was 
from  the  Electronics  Industries 
Association  (EIA),  an  association  of 
manufacturers  of  consumer  electron;. -s 
products.  The  EIA  submission  is  on  the 
public  record  in  this  proceeding  and 
stated: 

|T|ransistor  counts  are  rarely,  if  ever.  iKed 
in  the  consumer  electronics  industry  as  n 
means  of  marketing  audio  products.  Some 
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products  may  still  use  transistors  but  moat 
rely  on  solid  state  componentry.  Transistors 
are  no  longer  considered  a  selling  feature  for 
audio  electronics  products. 

Although  we  believe  the  rule  imposes 
minimal  costs,  if  any,  on  manufacturers,  it 
does  not  appear  to  have  any  benefits. 
Accordingly,  it  should  be  eliminated  in  the 
interest  of  efficient  government. 

The  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 
Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  to 
determine  their  current  effectiveness 
and  impact.  Based  on  information 
currently  in  its  possession,  the 
Commission  believes  that  the  Rule  no 
longer  serves  the  public  interest  and 
should  be  repealed. 

Part  C — Alteniative  Actions 

The  Commission  does  not  plan  to 
consider  altemdtives  to  repealing  the 
Transistor  Rule  or  leaving  it  in  e^ect  as 
it  is. 

Part  D — Request  for  Comments 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to 
the  Commission's  review  of  the 
Transistor  Rule.  A  comment  that 
includes  the  reasoning  or  basis  for  a 
proposition  will  likely  be  more 
persuasive  than  a  comment  without 
supporting  information.  The  Commission 
requests  ^at  factual  data  upon  which 
the  comments  are  based  be  submitted 
with  the  comments.  In  this  section,  the 
Commission  identifies  a  number  of 
issues  on  which  it  solicits  public 
comment.  The  identification  of  issues  is 
designed  to  assist  the  public  to  comment 
on  relevant  matters  and  should  not  be 
construed  as  a  limitation  on  the  issues 
or  the  public  conunent 

Questions 

(1)  Do  manufacturers  and  retailers  of 
radios  and  transceivers  (walkie-talkies) 
currently  use  transistor  counts  as  a 
means  of  marketing  their  products  (this 
question  does  not  apply  to  integrated 
circuits  which  are  not  covered  by  the 
Rule)? 

(2)  Are  transistors  aurently  used  in 
radios  and  transceivers  to  detect, 
amplify  or  receive  radio  signals? 

(3)  Is  the  use  of  transistors  in  radios 
and  transceivers  considered  "state  of 
the  art"  technology? 

(4)  Is  promotion  of  the  number  of 
transistors  in  radios  or  transceivers  a 
useful  marketing  strategy? 

(5)  Is  the  number  of  transistors 
contained  in  a  radio  or  transceiver 
customarily  disclosed  on  the  set  itself  or 
in  promotional  material  such  as 
advertisements? 


(6)  Are  retail  store  sales  personnel 
informed  of  the  transistor  count  of 
radios  and  transceivers  and/or 
instructed  to  mention  such  count  to 
customers? 

(7)  What  are  the  costs  to 
manufacturers  and  sellers  of  radios  and 
transceivers  imposed  by  the  Rule? 

(8)  What  are  the  benefits  to 
consumers  from  the  Rule? 

(9)  Should  the  Rule  be  kept  in  effect  or 
should  it  be  repealed? 

Part  E— Requests  for  Public  Hearings 

Because  there  does  not  appear  to  be 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  scheduled.  If  any  person  would 
like  the  Commission  to  schedule  public 
hearings,  he  or  she  should  address  a 
request  for  public  hearings  to  Henry  B. 
Cabell,  Presiding  Officer,  Federal  Trade 
Conunission,  eth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580  (202-326-3642)  as 
soon  as  possible  but  not  later  than  30 
days  from  publication  of  this  notice. 

Part  F— Preliminary  Regulatory  Analysis 

The  following  discussion  constitutes 
the  Conunission's  Preliminary 
Regiilatory  Analysis  of  the  proposed 
Rule  pursuant  to  the  Requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601.  et.  seq.  The  Act  requires  an  analysis 
of  the  anticipated  impact  of  the 
proposed  Rule  repeal  on  small  business. 
The  analysis  must  contain,  as 
applicable,  a  description  of  the  reasons 
why  action  is  being  considered:  the 
objectives  of  and  legal  basis  for  the 
proposed  Rule;  the  class  and  number  of 
small  entities  affected;  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  Rule;  any  existing  federal  rules 
which  may  dupUcate,  overlap  or  conflict 
with  the  proposed  Rule;  and  any 
significant  alternatives  to  the  proposed 
Rule  which  accomplish  its  objectives 
and,  at  the  same  time,  minimize  its 
impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  and  legal  basis  for  the 
proposed  repeal  of  the  Rule  have  been 
explained  elsewhere  in  this  Notice. 

Repeal  of  the  Rule  would  appear  to 
have  little  or  no  effect  on  any  small 
business.  Because  of  changes  in 
technology,  it  appears  that  small 
businesses  no  longer  use  transistor 
count  as  a  method  for  marketing  radio 
receiving  sets. 


Repeal  of  the  Rule  will  remove  any 
reporting,  recordkeeping  or  other 
compliance  requirements  of  the  Rule. 

The  Commission  is  not  aware  of  any 
existing  federal  rules  whioli  would 
conflict  with,  duplicate,  or  overiap  the 
Rule. 

The  only  significant  alternative  to 
repeal  of  die  Rule  is  to  keep  it  as  is. 
Because  of  advances  in  technology,  the 
Rule  no  longer  appears  to  serve  a 
meaningful  purpose.  Under  these 
circiunstances,  keeping  the  Rule  as  is 
would  run  counter  to  the  efficiencies  of 
repealing  rules  which  no  longer  serve  a 
useful  purpose. 

Part  G — Paperwork  Reduction  Act 

The  Transistor  Rule  contains  no 
information  collection  requirements  as 
defined  by  the  Paperwork  Reduction 
Act.  44  U.S.a  3501-35ia 

Part  H— Proposed  Repeal  of  Trade 
Regulation  Rule 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  41.  et  seq.,  the 
provisions  of  Part  I,  Subpart  B  of  the 
Commission's  Procedures  and  Rules  of 
Practice,  16  CFR  1.7.  et  seq..  and  the 
Administrative  Procedures  Act,  5  U.S.C. 
553,  et  seq.,  has  initiated  a  proceeding 
for  the  repeal  of  the  trade  regulation  rule 
concerning  deception  as  to  transistor 
count  of  radio  receiving  sets,  including 
transceivers. 

List  of  Subjects  in  16  CFR  Part  414 

Transistor,  Trade  practices. 
By  direction  of  the  Commission. 
Donald  S.  Claik, 

Secretary. 

Disaenting  Statomant  of  Commisaionar  Mary 
L  Auuenaga  Connwining  Traosistar  Rule" 
Notica  of  Propoaed  Rulemaking 

I  dissent  from  the  Commission's  decision  to 
initiate  a  rulemaking  proceeding  to  repeal  the 
'Transistor  Rule,"  16  CFR  Part  414,  because  I 
believe  that  the  costs  of  repealing  the  rule 
outweigh  the  benents. 

There  are  obvious  benefits  to  repealing 
rules  that  contain  unnecessary  reporting  or 
recordkeeping  requirements,  affirmative 
disclosure  provisions,  or  other  burdensome 
features.  Less  tangible  benefits  also  may 
come  from  removing  outdated  and 
unnecessary  regulations  from  the  Code  of 
Federal  Regulations  where,  as  in  this  case, 
those  regulations  do  not  impose  burdens. 

Unfortunately,  the  Commission  can  delete 
the  regulatory  flotsam  and  jetsam  that 
clutters  the  CFR  only  through  the 
cumbersome  and  expensive  procedures  of 
Magnuson-Moss  rulemaking,  which  requires 
an  advance  notice  of  proposed  rulemaking, 
an  initial  public  conunent  period,  a  final 
notice  of  proposed  rulemaking,  a  preliminary 
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regulatory  analysis,  a  second  public  comment 
period,  a  staff  report,  a  recommended 
decision  by  the  presiding  officer,  a  post- 
record  comment  period,  a  statement  of  basis 
and  purpose,  and  a  final  regulatory  analysis. 
See  15  U.S.C.  57a;  16  CFR  1.10-1.15. 
By  repealing  the  Transistor  Rule,  the 
Commission  would  reduce  the  size  of  the  CFR 
by  two  pages.  Given  our  current  budgetary 
constraints,  I  believe  that  we  should  focus 
our  efforts  on  matters  that  offer  the  prospect 
of  a  more  substantial  return  on  our  resource 
investment. 

Dissenting  Statement  of  Commissioner 
Andrew  ).  Strenio,  Jr.  Regarding  Transistor 
Count  Rule  (R011005) 

This  obsolete  rule  does  not  now  harm 
consumers  or  competition.  Repealing  the  rule 
would  consume  staff  time  that  already  is 
stretched  thin.  Therefore,  I  oppose  initiating 
this  rulemaking  both  because  the  tangible 
costs  outweigh  any  theoretical  benefits,  and 
because  the  agency's  scarce  resources  can  be 
put  to  much  more  practical  use. 
[FR  Doc.  89-13402  Filed  6-5-89;  8:45  am] 

MLUNG  CODE  87SO-01-M 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  200  and  262 

ftIN  3220-AA56 

General  Administration;  Miscellaneous 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  proposes  to  amend  Parts  200  and 
262  of  its  regulations  in  order  to 
consolidate  certain  administrative 
procedures  in  one  part  (Part  200)  of  its 
regulations,  to  revise  and  clarify  certain 
procedures  for  the  disclosure  of 
information  obtained  in  the 
administration  of  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemployment  Insurance  Act,  and  to 
eliminate  certain  little-used  and 
obsolete  provisions.  This  action  is 
necessary  to  avoid  the  confusion  which 
can  result  from  having  to  consult  two 
entirely  separate  parts  containing 
general  administrative  rules.  The 
proposed  rule  will  remove  Part  262. 
date:  Comments  must  be  submitted  on 
or  before  August  7, 1989. 
ADDRESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  General 
Attorney,  Railroad  Retirement  Board, 
844  Rush  Street.  Chicago.  Illinois  60611, 
(312)  751^945  (FTS  386-^945). 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Board  (Board)  is 
charged  with  the  administration  of  both 
the  Railroad  Retirement  Act  (45  U.S.C. 


231  et  seq.)  and  the  Railroad 
Unemployment  Insurance  Act  (45  U.S.C. 
351  et  seq.).  The  Board  has  issued 
separate  regidations  to  facilitate  the 
administration  of  these  two  A.cts. 
However,  certain  administrative 
procedures  may  be  applied  in  situations 
arising  under  either  Act.  The  Board 
believes  that  such  procedures  would  be 
better  incorporated  into  one  regulatory 
part  (Part  200),  rather  than  being  set 
forth  in  separate  parts.  Moreover,  the 
subjects  covered  by  certain  regulations 
now  in  Part  262  have  already  been 
incorporated  into  other  sections  of  the 
Board's  regulations  as  part  of  an 
ongoing  project  to  revise  and  update  the 
agency's  regulations.  In  addition,  the 
procedures  in  the  present  i  262.16 
concerning  the  disclosure  of  information 
in  the  possession  of  the  agency  are 
proposed  to  be  revised,  reorganized,  and 
moved  to  Part  200,  which  already 
contains  the  Board's  regulations  issued 
under  the  Freedom  of  Information  Act 
(§  200.4)  and  the  Privacy  Act  (§  200.5), 
so  that  all  of  the  agency's  disclosure 
regulations  may  be  located  in  one  part. 
Finally,  certain  of  the  provisions  in  the 
cmrent  Part  262  are  little  used  and  are 
proposed  to  be  removed  because  they 
are  obsolete. 

A  brief  summary  of  the  disposition  of 
the  various  sections  of  the  present  Part 
262  under  the  proposed  regulation  is  set 
forth  below. 

1.  Sections  262.1,  "Penalties,"  is 
simply  a  repetition  of  45  U.S.C.  2311  and, 
because  of  this  redundancy,  is  proposed 
to  be  removed. 

2.  Sections  262.2.  "Posting  notices  to 
employees,"  and  262.10,  "Free 
Transportation,"  are  seldom  used  and 
are  proposed  to  be  removed  for 
obsolescence. 

3.  The  subjects  formerly  covered  by 
§§  262.5,  262.6,  and  262.7  now  appear  in 
Part  243  of  the  Board's  regulations. 
These  three  sections  were  removed 
when  Part  243  was  added  to  the  Board's 
regulations. 

4.  Section  262.12  is  proposed  to  be 
redesignated  as  §  200.10. 

5.  The  subject  covered  by  §  262.15, 
"Offices  of  the  Board,"  is  covered  in 
detail  in  S  200.1.  Section  262.15  is 
therefore  proposed  to  be  removed. 

6.  Section  262.16  is  proposed  to  be 
redesignated  as  §  200.8.  In  addition, 
certain  revisions  are  proposed  to  be 
made  to  this  section  in  order  to  facilitate 
the  administration  of  certain  provisions 
of  section  12(d)  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA) 
(45  U.S.C.  362(d)),  which  is  incorporated 
into  the  Railroad  Retirement  Act  (RRA) 
by  section  7(b)(3)  of  diat  Act  (45  U.S.C. 
231f(b)(3)).  The  present  §  262.16 
provides  that  no  document  or  any 


information  in  the  possession  of  the 
Board  will  be  produced,  disclosed, 
delivered,  or  opened  to  inspection 
imless  the  Board  finds  that  such 
production,  disclosure,  delivery,  or 
opening  to  inspection  "will  not  be 
detrimental  to  the  interest  of  the  person 
to  whom  the  document  pertains,  or  to 
the  estate  of  such  person."  The  "not 
detrimental"  standard  was  set  forth  at  4 
FR  1503,  April  7. 1939,  as  part  of  a 
complete  reissue  of  the  Board's  previous 
regulations  under  the  Railroad 
Retirement  Act  of  1937.  Section  12(d)  of 
the  RUIA  permits  disclosure  if  the  Board 
finds  that  disclosure  "is  clearly  in 
furtherance  of  the  interest  of  the 
employee  or  his  estate."  Although  the 
standard  in  section  12(d)  was  enacted  as 
part  of  the  original  RUIA  in  June  1938, 
section  12(d)  was  not  incorporated  into 
the  Railroad  Retirement  Act  of  1937  until 
1966  by  Pub.  L  89-700,  80  Stat.  1079,  and 
was  also  subsequently  incorporated  into 
the  Railroad  Retirement  Act  of  1974, 
Pub.  L  93-445.  October  15, 1974, 88  Stat. 
1305,  the  successor  to  the  1937  Act.  by 
section  7(b)(3)  of  that  Act.  The 
difference  in  the  two  standards  has 
caused  some  confusion.  The  proposed 
revised  regulation  incorporates  the 
statutory  standard. 

7.  The  proposed  §  200.8  would  also 
reorganize  most  of  the  disclosure 
procedures  contained  in  the  present 

§  262.16  and  update  statutory  references 
therein.  In  addition,  introductory 
provisions  would  clarify  the 
applicabihty  of  §  200.8  in  order  to  avoid 
confusion  with  the  Board's  regulations 
issued  under  the  Freedom  of  Information 
Act  (found  in  §  200.4)  and  those  issued 
under  the  Privacy  Act  (found  in  S  200.5). 

8.  Section  262.17  simply  repeats 
statutory  provisions  concerning  the 
Actuarial  Advisory  Committee  provided 
for  in  section  15(f]  of  the  Railroad 
Retirement  Act  of  1974  (45  U.S.C. 
231n(f))  and  formerly  provided  for  in  the 
Railroad  Retirement  Act  of  1937  (45 
U.S.C.  228(o))  and  is  proposed  to  be 
removed. 

9.  Section  262.18  is  proposed  to  be 
redesignated  as  §  200.9.  The  Board  has 
determined  that  this  is  not  a  major  rule 
under  Executive  Order  12291.  Therefore, 
no  regulatory  impact  analysis  is 
required.  In  addition,  this  rule  does  not 
impose  any  information  collections 
within  the  meaning  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  20  CFR  Parts  200  and 
262 

Railroad  employees.  Railroad 
retirement.  Railroad  unemfiloyment 
insurance. 
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For  the  reasons  set  out  in  the 
preamble.  Title  20,  Qiapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  200-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(S)  and  45  U.S.C 
362.,  t  200.4  also  issued  under  5  U.S.C.  552; 
f  200.5  also  issued  under  5  U.S.C.  552a; 
S  200.6  also  issued  under  5  U.S.C.  552b;  and 
i  200.7  also  issued  under  31  U.S.C.  3717. 
unless  otherwise  noted. 

2.  Section  200.4  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  200.4    AvaNebHHy  of  Infonnetlon  to 

pubHc 

•        *        •       •        • 

(b)  The  identifying  details  to  be 
deleted  shall  include,  but  not  be  limited 
to.  names  and  identifying  numbers  of 
employees  and  other  individuals  as 
needed  to  comply  with  sections  12  (d) 
and  (n)  of  the  Railroad  Unemployment 
Insurance  Act,  section  7(b)(3)  of  the 
Railroad  Retirement  Act,  and  i  200.6  of 
this  part,  or  to  prevent  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

3.  Section  200.8  is  proposed  to  be 
added  to  read  as  follows: 

$200.8    Otsdosur*  of  Infonnation  obtained 
In  the  admlntotratton  of  ttM  RaHroad 
Retirement  Act  and  tt\m  Railroad 
UnoniploynMnt  Inourance  Act. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  establish  specific 
procedures  necessary  for  compliance 
with  section  12(d)  of  the  Railroad 
Unemployment  Insurance  Act,  which  is 
incorporated  into  the  Railroad 
Retirement  Act  by  section  7(b)(3)  of  that 
Act.  Except  as  otherwise  indicated  in 
this  section,  these  regulations  apply  to 
all  information  obtained  by  the  Railroad 
Retirement  Board  in  connection  with  the 
administration  of  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemph>yment  Insurance  Act. 

(b)  Definitions. 

Agency.  The  term  "agency"  refers  to 
the  Railroad  Retirement  Board,  an 
independent  agency  in  the  executive 
branch  of  the  United  States 
Government. 

Applicant  The  term  "applicant" 
means  a  person  who  signs  an 
application  for  an  annuity  or  lump-sum 
payment  or  unemployment  benefits  or 
sickness  benefits  for  himself  or  herself 
or  for  some  other  person. 

Beneficiary.  The  terra  "beneficiary" 
refers  to  an  individual  to  whom  a 


benefit  is  payable  under  either  the 
Railroad  Retirement  Act  or  the  Railroad 
Unemployment  Insurance  Act. 

Board.  The  term  "Board"  refers  to  the 
three-member  governing  body  of  the 
Railroad  Retirement  Board. 

Document.  The  term  "document" 
includes  correspondence,  applications, 
claims,  reports,  records,  memoranda  and 
any  other  materials  or  data  used, 
prepared,  received  or  transmitted  to, 
from,  by  or  for  the  agency  in  connection 
with  the  administration  of  the  Railroad 
Retirement  Act  or  the  Railroad 
Unemployment  Insurance  Act. 

Information.  The  term  "information" 
means  any  non-medical  document  or 
data  which  is  obtained  by  the  agency  in 
the  administration  of  the  Railroad 
Retirement  Act  and/or  the  Railroad 
Unemployment  Insurance  Act 
"Information"  does  not  include  the  fact 
of  entitlement  to  or  the  amount  of  a 
benefit  under  either  of  these  Acts. 
Medical  records  are  subject  to  the 
disclosure  provisions  set  out  in 
S  200.5(e)  of  this  part. 

(c)  General  rule.  Except  as  otherwise 
authorized  by  this  section,  information 
shall  not  be  produced,  disclosed, 
delivered  or  open  to  inspection  in  any 
manner  revealing  the  identity  of  an 
employee,  applicant  or  beneficiary 
unless  the  Board  or  its  authorized 
designee  finds  that  such  production, 
disclosure,  delivery,  or  inspection  is 
clearly  in  furtherance  of  the  interest  of 
the  employee,  applicant  or  beneficiary 
or  of  the  estate  of  such  employee, 
applicant  or  beneficiary.  Where  no  such 
finding  is  made,  no  information  shall  be 
released  except  in  accordance  with  the 
provisions  of  S  200.5  of  this  part,  unless 
release  of  such  information  is  required 
by  a  law  determined  to  supersede  this 
general  rule.  In  addition,  regardless  of 
whether  or  not  such  finding  can  be 
made,  information  which  is  compiled  in 
anticipation  of  a  civil  or  criminal  action 
or  proceeding  against  an  appHcant  or 
beneficiary  may  not  be  released  under 
this  general  rule. 

(d)  Subpoenas— general  rule.  (1)  No 
officer,  agent,  or  employee  of  the  agency 
is  authorized  to  accept  or  receive 
service  of  subpoenas,  summons,  or  other 
judicial  process  addressed  to  the  Board 
or  to  the  agency  except  as  the  Board 
may  from  time  to  time  delegate  such 
authority  by  power  of  attorney.  The 
Board  has  issued  such  power  of  attorney 
to  the  Deputy  General  Counsel  of  the 
agency  and  to  no  one  else. 

(2)  In  the  event  the  production, 
disclosure,  or  delivery  of  any 
information  is  called  for  on  behalf  of  the 
United  States  or  the  agency,  such 
information  shall  be  produced, 
disclosed,  or  delivered  only  upon  and 


pursuant  to  the  advice  of  the  Depaty 
General  Counsel. 

(3)  When  any  member,  officer,  agent, 
or  employee  of  the  agency  is  served 
with  a  subpoena  to  produce,  disclose, 
deliver,  or  furnish  any  information,  he  or 
she  shall  immediately  notify  the  Deputy 
General  Counsel  of  the  fact  of  the 
service  of  such  subpoena.  Unless 
otherwise  ordered  by  the  Deputy 
General  Counsel  or  his  or  her  designee, 
he  or  she  shall  appear  in  response  to  the 
subpoena  and  respectfully  decline  to 
produce,  disclose,  deliver,  or  furnish  the 
information,  basing  such  refusal  upon 
the  authority  of  this  section. 

(e)  Subpoena  duces  tecum.  (1)  When 
any  document  is  sought  from  the  agency 
by  a  subpoena  duces  tecum  or  other 
judicial  order  issued  to  the  agency  by  a 
court  of  competent  jurisdiction  in  a 
proceeding  wherein  such  document  is 
relevant,  a  copy  of  such  document, 
certified  by  the  Secretary  to  the  Board  to 
be  a  true  copy,  may  be  produced, 
disclosed,  or  delivered  by  the  agency  if. 
in  the  judgment  of  the  Board  or  its 
designee,  such  production  is  clearly  in 
furtherance  of  the  interest  of  the 
employee,  applicant,  or  beneficiary  to 
whom  the  document  pertains,  or  is 
clearly  in  furtherance  of  the  interest  of 
the  estate  of  such  employee,  applicant, 
or  beneficiary,  and  such  document  does 
not  consist  of  or  include  a  report  of 
medical  information. 

(2)  When  the  production,  disclosure, 
or  delivery  of  any  document  described 
in  paragraph  (e)(1)  of  this  section  would 
not  be  permitted  under  the  standards 
therein  set  forth,  no  member,  officer, 
agent,  or  employee  of  the  agency  shall 
make  any  disclosure  of  or  testify  with 
respect  to  such  document. 

(f)  Authorized  release  of  information. 
Subject  to  the  limitation  expressed  in 
paragraph  (h)  of  this  section,  disclosure 
of  documents  and  information  is  hereby 
authorized,  in  such  manner  as  the  Board 
may  by  instructions  prescribe,  in  the 
following  cases: 

(1)  To  any  employer,  employee, 
applicant,  or  prospective  applicant  for 
an  annuity  or  death  benefit  under  the 
Railroad  Retirement  Act  of  1974.  or  his 
or  her  duly  authorized  representative,  as 
to  matters  directly  concerning  such 
employer,  employee,  applicant,  or 
prospective  applicant  in  connection  with 
the  administration  of  such  Act. 

(2)  To  any  employer,  employee, 
applicant  or  prospective  applicant  for 
benefits  under  the  Railroad 
Unemployment  Insurance  Act,  or  his  or 
her  duly  authorized  representative,  as  to 
matters  directly  concerning  such 
employer,  employee,  applicant,  or 
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prospective  applicant  in  connection  with 
the  administration  of  sndi  Act 

(3)  To  any  officer  or  employee  of  the 
United  Stales  lawfully  charged  with  the 
administration  of  the  Railroad 
Retirement  Tax  Act.  the  Social  Security 
Act,  or  acts  or  executive  orders 
administered  by  the  Veterans 
Administration,  and  for  the  purpose  of 
the  administration  of  those  Acts  only. 

(4)  To  any  apiiriicant  or  prospective 
applicant  for  death  benefits  or  accrued 
annuities  under  the  Railroad  Retirement 
Act  or  to  his  or  her  duly  authorized 
representative,  as  to  the  amount  payable 
as  such  death  benefits  or  accrued 
annuities,  and  the  name  of  the  person  or 
persons  determined  by  the  agency  to  be 
the  beneficiary,  or  beneficiaries,  Uiereof, 
if  such  applicant  or  fHrospective 
applicant  purports  to  have  a  valid 
reason  for  believing  himself  or  herself  to 
be,  in  whole  or  in  part,  the  beneficiary 
thereof. 

(5)  To  any  officer  or  employee  of  the 
United  States  lawfully  charged  with  the 
administration  of  any  Federal  law 
concerning  taxes  imposed  with  respect 
to  amounts  payable  under  the  Railroad 
Retirement  Act  of  1974  and  the  Railroad 
Unemployment  Insurance  Act  and  the 
name  of  the  person  or  persons  to  whom 
such  amount  was  payable. 

(6)  To  any  officer  or  employee  of  any 
state  of  the  United  States  lawfully 
charged  with  the  administration  of  any 
law  of  such  state  concerning 
unemployment  compensation,  as  to  the 
amounts  payable  to  pa3rees  or 
beneficiaries  under  Uie  Railroad 
Retirement  Act  of  1974  and  the  Railroad 
Unemployment  Insurance  Act. 

(7)  To  any  court  of  competent 
jurisdiction  in  which  proceedings  are 
pending  which  relate  to  the  care  of  the 
person  or  estate  of  an  incompetent 
individual,  as  to  amounts  payable  under 
the  Railroad  Retirement  Act  to  such 
incompetent  individual,  but  only  for  the 
purpose  of  such  proceedings. 

(8)  To  parties  involved  in  litigation, 
including  an  action  with  respect  to  child 
support,  alimony,  or  marital  property, 
the  amount  of  any  actual  or  estimated 
benefit  payable  under  the  Railroad 
Retirement  Act  or  the  Raih-oad 
Unemployment  Insurance  Act  where 
such  amount  or  estimated  amount  is 
relevant  to  that  litigation. 

(9)  To  any  employer,  as  to  the  monthly 
amount  of  any  retirement  annuity  under 
the  Railroad  Retirement  Act  of  1974  or 
benefit  under  the  Railroad 
Unemployment  Insurance  Act  to  which 

a  present  or  former  employee  of  that 
employer  is  entitled. 

(10)  To  any  governmental  welfare 
agency,  information  about  the  receipt  of 
benefits  and  eUgibility  for  benefits. 


(11)  To  any  law  enfcHt^inent  agency, 
informadon  necessary  to  investigate  or 
prosecute  criminal  activity  in  connection 
with  claims  for  benefits  under  the 
Railroad  Retirement  Act  Railroad 
Unemployment  Insurance  Act.  or  any 
other  Act  the  Board  may  be  authorized 
(o  administer. 

(g)  No  document  and  no  information 
acquired  solely  by  reason  of  any 
agreement,  arrangement  contract  or 
request  by  or  on  behalf  of  the  agoicy. 
relating  to  the  gathering,  preparation, 
receipt  or  transmittal  of  documents  or 
information  to,  from  or  for  the  agency, 
which  is  by  virtue  of  such  agreement 
arrangement,  contract  or  request  in  die 
possession  of  any  person  other  than  an 
employee  of  the  agency,  shall  be 
produced,  reproduced  or  duplicated, 
disclosed  or  delivered  by  any  person  to 
any  other  person  or  tribunal  (other  than 
the  agency  or  an  employee  thereof,  or 
the  person  to  whom  the  document  or 
information  pertains),  whether  in 
response  to  a  subpoena  or  otherwise, 
except  wi\h  the  consent  of  the  Board  or 
its  designee.  Any  person,  upon  receipt  of 
any  request  subpoena,  or  order  calling 
for  the  production,  disclosure,  or 
delivery  of  such  document  or 
information  shall  notify  the  Board  or  its 
designee  of  the  request  subpoena,  ot 
order  and  shall  take  no  further  action 
except  upon  advice  of  the  Board  or  its 
designee.  Unless  consent  of  the  Board  or 
its  designee  is  given,  the  person  shall 
respectfully  decline  to  comply  with  the 
request,  subpoena  or  order. 

(h)  Notwithstanding  any  other 
provision  of  this  section,  no  disclosure 
of  information  may  be  made  by  the 
Board  or  any  member,  officer,  agent  or 
employee  of  the  agency,  if  the  disclosure 
of  such  information  is  prohibited  by  law. 

4.  Section  200.9  is  proposed  to  be 
added  to  read  as  follows: 

§  200.9    Selection  of  memt>ers  of  Actuarial 
Advisory  Committee. 

(a)  Introduction.  Under  section  15(f)  of 
the  Railroad  Retirement  Act  of  1974  (45 
U.S.C.  231n(f)),  the  Board  is  directed  to 
select  two  actuaries  to  serve  on  an 
Actuarial  Advisory  Committee.  This 
section  describes  how  the  two  actuaries 
are  selected. 

(b)  Carrier  actuary.  One  member  erf 
the  Actuarial  Advisory  Committee  shall 
be  selected  by  recommendations  made 
by  "carrier  representatives."  "Carrier 
representatives,"  as  used  in  this  section, 
shall  mean  any  organization  formed 
jointly  by  the  express  companies, 
sleeping-car  companies  and  carriers  by 
railroad  subject  to  the  Interstate 
Commerce  Act  which  own  or  control 
more  than  50  percent  of  the  total 


railroad  mileage  within  the  United 
States. 

(c)  Railway  labor  actuary.  The  other 
member  of  the  Actuarial  Advisory 
Committee  to  be  selected  by  the  Board 
shall  be  recommended  by 
'representatives  of  employees." 
"Representatives  of  employees,"  as  used 
in  this  section,  shall  mean  any 
organization  or  body  formed  jointly  by  a 
majority  of  railway  labor  organizations 
organized  in  accordance  widi  the 
Provisions  of  the  Railway  Labor  Act  as 
amended,  or  any  individual  or 
committee  authorized  by  a  majority  of 
such  railway  labor  organizations  to 
make  such  recommendation. 

5.  Section  20aiO  is  proposed  to  be 
added  to  read  as  follows: 

§200.10    Repr esentatfvea  of  appica»ti  or 


(a)  Power  of  attorney.  An  applicant  or 
a  beneficiary  shaO  not  be  required  to 
hire,  retain  or  utilize  the  services  of  an 
attorney,  agent  or  other  representative 
in  any  claim  filed  with  the  Board.  In  the 
event  an  applicant  or  beneficiary 
desires  to  be  represented  by  another 
person,  he  or  she  shaU  file  with  the 
Board  prior  to  the  time  of  such 
representation  a  power  of  attorney 
signed  by  such  appHcant  or  beneficiary 
and  naming  such  other  person  as  the 
person  authorized  to  represent  the 
applicant  or  beneficiary  with  respect  to 
matters  in  connection  with  his  or  her 
claim.  However,  the  Board  may 
recognize  one  of  the  following  persons 
as  the  duly  authoriied  representative  of 
the  applicant  or  beneficiary  without 
requiring  such  power  of  attorney  wh«i  it 
appears  that  such  reco^tion  is  in  the 
interest  of  the  applicant  or  beneficiary: 

(1)  A  Member  of  Congress; 

(2)  A  person  designated  by  the 
railway  labor  organization  of  which  the 
applicant  or  beneficiary  is  a  member  to 
act  on  behalf  of  members  of  that 
organization  on  such  matters;  or 

(3)  An  attorney  who.  in  the  absence  of 
information  to  the  contrary,  declares 
that  he  or  she  is  representing  the 
applicant  or  beneficiary. 

(b)  Payment  of  claim.  The  Board  will 
not  certify  payment  of  any  awarded 
claim  to  or  through  any  person  other 
than  the  applicant  or  beneficiary  for  the 
reason  that  a  power  of  attorney  for  such 
person  to  represent  such  applicant  or 
beneficiary  has  been  filed. 

PART  262— MISCELLANEOUS 
[REMOVED  AND  RESERVED] 

6.  Part  262,  consisting  of  5§  262.1 
through  262.18,  is  proposed  to  be 
removed  and  reserved. 


24196 Federal  Regigter  /  Vol.  54.  No.  107  /  Tuesday.  June  6,  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54,  No.  107  /  Tuesday.  June  6.  1989  /Proposed  Rules 


Dated:  May  3a  1989. 

By  Authority  of  the  Board. 
Beatitea  Eianki. 
Secretary  to  the  Board. 
(FR  Doc  89-13361  Filed  6-5-89;  8:45  am] 

MLUNO  coot  7M«-01-M 

20  CFR  Part  222 
RIN3220-AA57 

FamHy  RalationslYlpa 

AOINCV:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


r.  The  Railroad  Retirement 
Board  proposes  to  amend  its  regulations 
by  adding  a  new  Part  222  which  will 
defme  the  relationships  to  a  railroad 
employee  created  by  marriage,  divorce, 
birth,  adoption,  or  dependency  which  a 
claimant  may  have  to  establish  in  order 
to  qualify  for  benefits  under  the 
Railroad  Retirement  Act. 
DATE:  Comments  must  be  submitted  on 
or  before  August  7, 1989. 
AOOMESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois  60611. 
ran  nNrrHm  mFomiATioN  contact: 
Thomas  W.  Sadler,  General  Attorney. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611,  (312)  751- 
4513  (FTS  386-4513). 
•UPPLCMENTAIIV  INFORMATION:  The 

Railroad  Retirement  Act  (45  U.S.C.  231 
et  seq.)  provides  a  system  of  retirement 
and  disability  benefits  for  railroad 
employees,  their  spouses,  children,  and 
survivors  who -meet  certain  eligibility 
requirements  under  that  Act.  The 
Railroad  Retirement  Board's  regulations 
regarding  family  relationships  are 
currently  located  in  Parts  216  and  219. 
These  regulations  were  issued  in 
February  1982  and  do  not  take  into 
account  the  categories  of  beneficiaries 
which  were  added  by  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L  97-35);  namely  divorced  spouses, 
surviving  divorced  spouses  and 
remarried  widow(er)s. 

The  proposed  regulation  incorporates 
the  provisions  regarding  family 
relationships  currently  contained  in 
Parts  216  and  219  into  one  new  Part  222. 
and  adds  provisions  pertaining  to  the 
classes  of  beneficiaries  created  by  the 
1981  Amendments  to  the  Railroad 
Retirement  Act.  The  phrase  "family 
relationship"  generally  pertains  to  a 
relationship  to  a  railroad  employee 
which  has  been  created  by  marriage, 
divorce,  birth,  adoption,  or  dependency. 
Both  Parts  216  and  219  are  also  currently 
under  extensive  revision  and  when 
published  as  final  rules  will  refiect  that 


all  definitions  regarding  family 
relationships  are  now  contained  in  Part 

The  Bureau  of  Law  within  the 
Railroad  Retirement  Board  is  currently 
involved  in  a  project  to  revise  all 
regulations  for  which  the  agency  has 
responsibility.  It  is  the  aim  of  the  project 
to  incorporate  the  latest  legislative,  legal 
and  policy  changes  while  using  plain 
language  in  order  to  make  the 
regulations  easier  to  use  and 
understand.  As  a  result,  this  part  has 
been  written  to  be  an  integral  part  of  the 
plaimed  revised  and  reorganized 
regulations  and  may,  in  certain 
instances,  refer  to  parts  of  regulations 
which  are  not  currently  in  effect.  The 
Railroad  Retirement  Board  believes  that 
any  minor  inconveniences  that  might 
arise  as  a  result  of  publishing  the 
regulations  on  a  part-by-part  basis  are 
outweighed  by  the  benefits  derived  from 
publishing  current,  more  easily  usable 
and  understandable  regulations  on  a 
consistent  basis. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  is  required. 
In  addition,  this  rule  does  not  impose 
any  information  collections  within  the 
meaning  of  the  Papework  Reduction  Act 
(44  U.S.C.  Ch.  35). 

List  of  Subjects  in  20  CFR  Part  222 

Railroad  employees.  Railroad 
retirement.  Family  relationships. 

For  the  reasons  set  out  in  the 
preamble,  Title  20,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  Part  222, 
Family  Relationships,  to  read  as  follows: 

PART  222— FAMILY  RELATIONSHIPS 
Sutipart  A— General 

222.1  Introduction. 

222.2  Definitions. 

222.3  Other  regulations  related  to  this  part. 

222.4  Homicide  of  employee. 

OubpMt  B-R«lationshlp  as  Wife.  Husband 
orWidow(«r) 

222.10  When  determinations  of  relationship 
as  wife,  husband,  widow  or  widower  of 
employer  are  made. 

222.11  Determination  of  marriage 
relationship. 

222.12  Ceremonial  marriage  relationship. 

222.13  Common-law  marriage  relationship. 

222.14  Deemed  marriage  relationship. 

222.15  When  spouse  is  living  with 
employee. 

222.16  When  spouse  is  living  in  the  same 
household  with  employee. 

222.17  "Child  in  care"  when  child  of  the 
employee  is  living  with  the  claimant. 


222.18    "Child  in  care"  when  child  of  the 
employee  is  not  living  with  the  claimani. 

Sul)part  C— Relationship  as  Divorced 
Spouae,  Surviving  Divorced  Spouse,  or 
Remarried  Wldow(er) 

222.20  When  determination  of  relationship 
as  divorced  spouse,  surviving  divorced 
spouse,  or  remarried  widow(er)  is  made. 

222.21  When  marriage  is  terminated  by  final 
divorce. 

222.22  Relationship  as  divorced  spouse. 

222.23  Relationship  as  surviving  divorced 
spouse. 

222.24  Relationship  as  remarried  widow(er). 

Subpart  D— Relationship  as  Child 

222.30  When  determinations  of 
relationships  as  child  are  made. 

222.31  Relationship  as  child  for  annuity  and 
luunp-sum  payment  purposes. 

222.32  Relationship  as  a  natural  child. 

222.33  Relationship  resulting  from  legal 
adoption. 

222.34  Relationship  resulting  from  equitable 
adoption. 

222.35  Relationship  as  stepchild. 

222.36  Relationship  as  grandchild  or 
stepgrandchild. 

Sut>part  E— Relationship  as  Parent, 
Grandchild,  Brother  or  Sister 

222.40  When  determinations  of  relationship 
are  made  for  parent,  grandchild,  brother 
or  sister. 

222.41  Determination  of  relationship  and 
support  for  parent. 

222.42  When  employee  is  contributing  to 
support 

222.43  How  the  one-half  support 
determination  is  made. 

222.44  Other  relationship  determinations  for 
lump-sum  payments. 

Subpart  F— Child  Support  and  Dependency 

222.50  When  child  dependency 
determinations  are  made. 

222.51  When  a  natural  child  is  dependent. 

222.52  When  a  legally  adopted  child  is 
dependent — general. 

222.53  When  a  legally  adopted  child  is 
dependent — child  adopted  after 
entitlement. 

222.54  When  a  legally  adopted  child  is 
dependent — grandchild  or  stepgrandchild 
adopted  after  entitlement. 

222.55  When  a  stepchild  is  dependent. 

222.56  When  a  grandchild  or  stepgrandchild 
is  dependent. 

222.57  When  an  equitably  adopted  child  is 
dependent. 

222.58  When  a  child  is  Hving  with  an 
employee. 

Authority:  45  U.S.C.  231f. 

Subpart  A— General 

§  222.1    Introduction. 

This  part  sets  forth  and  describes  the 
family  relationships  that  may  make  a 
claimant  eligible  for  an  annuity  or  lump- 
sum payment  under  the  Railroad 
Retirement  Act  and  furnishes  the  basic 
rules  for  determining  when  those 
relationships  exist.  Such  relationships 


xi 


may  result  from  a  current  or  terminated 
marriage  or  throogh  birth,  death  or 
adoption.  Other  rdevant  relationships 
are  having  a  ciiild  in  care,  dependency 
or  lack  of  it,  contributing  to  support, 
living  in  the  same  boaseboki.  and  being 
under  coart  order  to  contribute  to 
support. 

§222.2    Oefinitiena. 

As  used  in  this  part — 

"Annunity"  means  a  payment  under 
the  Railroad  Retirement  Act  due  to  an 
entitled  claimant  for  a  calendar  month 
and  made  to  him  or  her  on  the  first  day 
of  the  following  month. 

"Apply"  means  to  sign  a  form  or 
statement  that  the  Railroad  Retirement 
Board  accepts  as  an  apphcation  for  an 
annuity  or  lump-sum  payment  under  the 
rules  set  out  in  Part  217  of  this  chapter. 

"Child"  has  differing  definitions  for 
annuity  and  lump-sum  payment 
purposes.  See  S  222.31. 

"Claimant"  means  a  person  who  files 
an  application  for  an  annuity  or  lump- 
sum payment  or  for  whom  an 
application  is  filed 

"Eligible"  means  dkat  a  person  would 
meet  all  the  requirements  for  payment  of 
an  annuity  or  lump-sum  payment  as  of  a 
given  date  but  has  not  yet  applied 
therefor. 

"Employee"  means  an  employee  as 
defined  in  Part  203  of  this  chapter. 

"Final  divorce"  means  a  divorce  that 
completely  dissolves  a  marriage  and 
restores  the  parties  to  the  status  of 
single  persons;  it  is  also  referred  to  as 
an  absolute  divorce. 

"Finally  divorced  person"  means  a 
person  whose  marriage  has  been 
terminated  or  dissolved  by  a  final 
divorce. 

"Legal  impediment"  meana  that  there 
was  a  defect  in  the  procedures  followed 
in  a  marriage  ceremony  or  that  a 
previous  marriage  of  the  employee  or 
spouse  had  not  ended  at  the  time  of  the 
ceremony. 

"Lump-sum  payment"  means  any  of 
the  following  payments  under  the 
Railroad  Retirement  Act:  lump-sum 
death  payment,  residual  tump-sum. 
annuities  due  but  unpaid  at  death,  or 
lump-sum  refund  payment  (see  Part  234 
of  this  chapter). 

"Marriage"  means  the  social  and  legal 
relationship  of  husband  and  wife  for 
family  relationship  purposes,  as  well  as 
the  act  by  which  die  married  state  is 
effected. 

'Termanent  home"  means  the 
employee's  true  and  fixed  home  (legal 
domicile);  it  is  tfie  place  to  which  the 
employee  intends  to  retom  whenever  he 
or  she  is  absent  therefrom. 

"Relationship"  means  a  family 
connection  by  blood,  marriage,  or 
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adoption  between  the  employee  and 
another  person  who  is  a  claimant. 

"Spouse"  means  the  husband  or  wife 
of  the  employee. 

"State  law"  means  the  law  of  the 
State  in  which  the  employee  has  his  or 
her  permanent  home  or.  in  tlie  case  of  a 
deceased  employee,  the  law  of  the  State 
in  which  the  employee  had  his  or  her 
permanent  home  at  the  time  of  his  or  her 
death.  If  the  employee's  permanent 
home  is  not  in  one  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  or  American 
Samoa,  the  laws  of  the  District  of 
Columbia  are  applied. 

§222.3    Other  regulations  rcMcd  to  this 
part. 

This  part  is  related  to  a  number  of 
other  parts  of  diis  chapter 

Part  216  de8cril)es  when  a  person  is  eligible 
for  an  annuity  under  the  Raiboed  Retirement 
Act. 

Part  217  describes  how  to  apply  for  aa 
annuity  or  for  lump-sum  payments. 

Part  218  sets  forth  the  begiratiiig  and  ending 
dates  of  aimuities. 

Part  219  sets  out  what  evidence  is 
necessary  to  prove  ehgilnlity  and  the 
relationships  described  in  this  pctrt 

Part  220  describes  wiien  a  person  is  eligibie 
for  a  disal>iUty  annuity  unttei  the  Railroad 
Retirement  Act  or  a  period  of  diaabcbty  under 
the  Social  Security  Act 

Part  225  explains  liow  primary  insurance 
amounts  (PIA's)  are  compttted. 

Part  226  outlines  tiie  computation  of 
employee  and  spovse  annuities. 

Part  228  describes  liow  survivor  annuities 
are  computed. 

Part  22S  describes  wiien  and  how  an 
employee  and  spouse  annuity  may  be 
increased  under  dbe  socia)  security  overall 
minimum  provisioa 

Part  234  describes  lamp-sum  payments 
under  the  Raiboad  Retirement  Act 

§  222.4    Homldde  of  employee. 

No  person  convicted  of  the  felonious 
and  intentional  homicide  of  an  employee 
can  be  entitled  to  an  annuity  or  lump- 
sum payment  based  on  the  employee's 
earnings  record  (service  and 
con^>ensation).  Further,  the  convicted 
person  is  considered  not  to  exist  in 
deciding  the  rights  of  other  persons  to 
annuity  or  lump-sum  payments.  A  minor 
may  be  denied  a  survivor  annuity  or 
lump-sum  payment  on  the  earnings 
record  of  a  parent  if  the  minor  was 
convicted  of  intentionally  causing  the 
I>arent's  death  by  an  act  w^ich  would  be 
considered  a  felony  if  committed  by  an 
adult 


Subpart  B— Relationship  as  WUe. 
Husband,  or  Widow(er) 

§222.10    When  determmattons  of 
relatiofiship  as  wtfe,  husband,  widow  or 
wMowarof  I 


(a)  The  claimant's  relationship  as  the 
wife  or  husband  of  an  employee  is 
determined  when  the  claimant  applies 
for  an  annuity,  or  when  there  is  a  claim 
which  would  include  a  husband  or  wife 
in  the  computation  of  the  social  security 
overall  minimum  provision,  or  when  a 
claim  is  filed  for  a  lump-sum  payment  If 
a  deemed  marriage  (see  S  222.14)  is  to  be 
determined,  the  husband,  wife,  or 
widow(er)  must  also  be  found  to  be  or  to 
have  been  living  in  the  same  household 
as  the  employee  (see  \  222.16). 

(b)  The  claimant's  relatioosbip  as  the 
widow(er)  of  an  employee  is  determined 
as  of  the  date  on  which  the  employee 
died.  If  the  claimant  applied  for  a  lump- 
sum payment  as  the  widow(er)  of  the 
employee,  one  of  the  following 
determinations  is  made: 

(1)  Whether  the  widovrfer)  w«s  bving 
in  the  same  household  as  the  eaifdoyee, 
as  defined  in  {  222.16  of  this  part,  at  the 
time  of  the  employee's  death,  if  the 
claimant  is  applying  for  the  1974  Act 
lump-sum  death  payment. 

(2)  Whether  the  widowfer)  was  living 
with  the  employee,  as  defined  in  9  222.15 
of  this  part,  at  the  time  of  the  empkjyee's 
death,  if  the  claimant  is  appljring  for  the 
1937  Act  lump-snm  death  payment 
annuities  due  but  tmpaid  at  death,  the 
residual  hnnp-sam  paymeni,  or  a  lump- 
sum refund  payment. 

(c)  In  order  for  a  claimant  who  has 
applied  for  a  monthly  survivor  annuity 
to  estabUsh  a  deemed  marriage,  the 
claimant  must  have  been  living  in  the 
same  household  as  the  einpk>yee  at  the 
time  of  the  employee's  death  (see 

§  222.16). 

(d)  If  the  husband,  wife,  widow(er), 
remarried  widow(er).  or  surviving 
divorced  spouse  of  the  employee  is  a 
claimant  for  a  monthly  annuity  on  a 
basis  otber  than  age  or  disability,  a  child 
in  care  determination  is  required  (see 

§5  222.17  and  222.18). 

§222.11    Determination  of  marriage 
reiattonship. 

A  claimant  will  be  considered  to  be 
the  husband,  wife,  or  widowfer)  of  aa 
employee  if  the  law  of  the  State  in 
which  the  employee  has  or  had  a 
permanent  home  wjould  recognize  that 
the  claimant  and  employee  were  validly 
married,  or  if  a  deemed  marriage  is 
established. 

(a)  Generally,  State  courts  will  find 
that  a  claimant  ai^  employee  were 
validly  married  if — 
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(1)  The  employee  and  claimant  were 
married  in  a  civil  or  religious  ceremony 
(see  S  222.12)  or 

(2)  The  employee  and  claimant  live 
together  in  a  common-law  marriage 
relationship  which  is  recognized  under 
applicable  State  law  (see  S  222.13),  and 
no  impediment  to  the  marriage  existed 
at  the  time  it  took  place. 

(b)  A  deemed  marriage  relationship 
may  be  established  as  described  in 
S  222.14. 

S  222.12    Cafwnonial  marrtage  rttatkNtsMp. 

A  valid  ceremonial  marriage  is  one 
which  would  be  recognized  as  valid  by 
the  courts  of  the  State  in  which  the 
marriage  ceremony  took  place. 
Generally,  State  law  provides  various 
procedures  which  must  be  followed, 
such  as  designation  of  who  may  perform 
the  marriage  ceremony,  what  licenses  or 
witnesses  are  required,  and  similar 
rules.  A  ceremonial  marriage  may  be  a 
civil  or  religious  ceremony,  or  a 
ceremony  which  follows  tribal  customs, 
Chinese  customs,  or  similar  traditional 
procedures. 

9222.13   Commofv^aw  marriaga 


Under  the  laws  of  some  States,  a 
common-law  marriage  is  one  which  is 
not  solemnized  in  a  formal  ceremony, 
but  is  generally  evidenced  by  a 
consummated  agreement  to  marry 
between  two  persons  legally  capable  of 
making  a  marriage 'contract,  followed  by 
cohabitation.  The  laws  of  the  various 
States  which  recognize  common-law 
marriage  delineate  specific  factors 
which  must  be  present  in  order  to 
establish  a  valid  common-law  marriage 
in  those  States. 

S  222.14    Daamad  ifMiTtoga  ratottonsNp. 

If  a  ceremonial  or  common-law 
marriage  relationship  cannot  be 
established  under  State  law,  a  claimant 
may  still  be  found  to  have  the 
relationship  as  spouse  of  an  employee 
based  upon  a  deemed  marriage.  A 
claimant  is  deemed  to  be  the  wife, 
husband,  or  widow(er)  of  the  employee 
if  the  person's  marriage  to  the  employee 
would  have  been  valid  under  State  law 
except  for  a  legal  impediment,  and  all  of 
the  following  requirements  are  met: 

(a)  The  claimant  married  the 
employee  in  a  civil  or  religious 
ceremony. 

(b)  The  claimant  went  through  the 
marriage  ceremony  in  good  faith.  Good 
faith  means  that  at  the  time  of  the 
ceremony  the  claimant  did  not  know 
that  a  legal  impediment  existed,  or  if  the 
claimant  did  know,  he  or  she  thought 
that  it  would  not  prevent  a  valid 
marriage. 


(c)  The  claimant  was  living  in  the 
same  household  as  the  employee  (see 

S  222.16)  when  he  or  she  applied  for  the 
spouse  annuity  or  when  the  employee 
died. 

(d)  At  the  time  the  claimant  applies 
for  his  or  her  annuity,  no  other  person 
has  a  relationship  under  State  law,  as 
described  in  S9  222.12  and  222.13,  as  the 
employee's  wife,  husband,  or  widow(er), 
and  is  entitled  to  an  annuity  under  the 
Railroad  Retirement  Act  or  a  monthly 
social  security  benefit  based  on  that 
relationship. 

922Z15    Whan apouaa Is Ivtng with 


A  spouse,  or  widow(er)  is  living  with 
the  employee  if — 

(a)  He  or  she  and  the  employee  are 
living  in  the  same  household;  or 

(b)  The  employee  is  contributing  to 
the  support  of  the  spouse  or  widow(er): 
or 

(c)  The  employee  is  under  court  order 
to  contribute  to  the  support  of  the 
spouse  or  widow(er]. 

9222.16  Whan  spouM  la  Nvlng  In  the  same 
housahoM  with  smploysa. 

(a)  Living  in  the  same  household 
means  that  the  employee  and  spouse 
customarily  live  together  as  a  married 
couple  in  the  same  residence. 

(b)  The  employee  and  spouse  are  also 
considered  members  of  the  same 
household  when  they  live  apart  but 
expect  to  resume  or  continue  living 
together  after  a  temporary  separation. 

(c)  If  the  employee  and  spouse  were 
separated  solely  for  medical  reasons, 
the  Board  will  consider  them  "living  in 
the  same  household"  even  if  the 
separation  was  likely  to  be  permanent. 

9222.17  *t:hNdlncars''wh«ichRdofth« 
•mpioyM  IS  Hving  wnn  ms  daNnam. 

"Child  in  care"  means  a  child  who  has 
been  living  with  the  claimant  for  at  least 
30  consecutive  days  unless — 

(a)  The  child  is  inactive  military 
service; 

(b)  The  child  is  18  years  old  (16  with 
respect  to  male  spouse,  divorced  spouse, 
surviving  divorced  spouse,  or  remarried 
widow(er)  annuities)  or  older  and  is  not 
disabled; 

(c)  The  child  is  18  years  old  (16  with 
respect  to  male  spouse,  divorced  spouse, 
surviving  divorced  spouse,  or  remarried 
widow(er)  annuities)  or  older  with  a 
mental  disability  and  the  claimant  does 
not  exercise  parental  control  and 
responsibility;  or 

(d)  The  child  is  18  years  old  (16  with 
respect  to  male  spouse,  divorced  spouse, 
surviving  divorced  spouse,  or  remarried 
widow(er)  annuities)  or  older  with  a 
physical  disability,  but  it  is  not 


necessary  for  the  claimant  to  perform 
personal  services  for  the  child 

(e)  Parental  control  and  responsibility 
for  the  care  and  welfare  of  the  child 
means  that  the  parent  supervises  the 
child's  activities  and  makes  important 
decisions  about  the  child's  needs  either 
alone  or  with  another  person.  Personal 
services  are  services  such  as  dressing, 
feeding  and  managing  money  which  the 
child  cannot  do  alone  because  of  a 
disability. 

9222.1S    "Child  in  care"  whan  chid  of  the 
amployaa  Is  not  living  with  ttta  daimant 

(a)  When  child  is  in  care.  A  child 
living  apart  from  a  claimant  is  in  that 
claimants  care  if — 

(1)  the  child  lives  apart  or  is  expected 
to  live  apart  from  the  claimant  for  not 
more  than  six  months;  or 

(2)  The  child  is  under  18  years  old  (16 
with  respect  to  male  spouse,  divorced 
spouse,  surviving  divorced  spouse,  or 
remarried  widow(er)  annuities],  the 
claimant  supervises  the  child's  activities 
and  makes  important  decisions  about 
his  or  her  needs,  and  one  of  the 
following  circumstances  applies: 

(i)  The  child  is  living  apart  because  of 
attendance  at  school  but  generally 
spends  a  vacation  of  at  least  30 
consecutive  days  with  the  claimant  each 
year,  and,  if  the  claimant  and  the  child's 
other  parent  are  separated,  the  school 
must  look  to  the  claimant  for  decisions 
about  the  child's  welfare. 

(ii)  The  child  is  Uving  apart  because  of 
the  claimant's  employment  but  the 
claimant  makes  regular  and  substantial 
contributions  to  the  child's  support 
"Contributing  to  support"  is  defined  in 
§222.42. 

(iii)  The  child  is  living  apart  because 
of  the  child's  or  the  claimant's  physical 
disability;  or 

(3)  The  child  is  18  years  old  (16  with 
respect  to  male  spouse,  divorced  spouse, 
surviving  divorced  spouse,  or  remarried 
widow(er)  aimuities)  or  older  and  is 
mentally  disabled  and  the  claimant 
supervises  the  child's  activities,  makes 
important  decisions  about  the  child's 
needs,  and  helps  in  the  child's 
upbringing  and  development. 

(b)  When  child  is  not  in  care.  A  child 
living  apart  from  a  claimant  is  not  in  the 
claimant's  care  if — 

(1)  The  child  is  in  active  military 
service;  or 

(2)  The  child  is  living  with  his  or  her 
other  parent;  or 

(3)  A  court  order  removed  the  child 
from  the  claimant's  custody  and  control: 
or 

(4)  The  claimant  gave  the  right  to 
custody  and  control  of  the  child  to 
someone  else;  or 
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(5)  The  claimant  is  mentally  disabled. 


Sul>paf1  C— Relationship  as  DWorced 
Spouse,  Survhring  Divorced  Spouse,  or 
RenuHTied  Wkk>w(er) 

9222.20    Whan datenninatlon of 
reistlonship  ss  dhrorcsd  spouss,  surviving 
divorcad  spousa,  or  ramarriad  wldow(ar)  la 


(a)  Divorced  spouse.  The  claimant's 
relationship  as  the  divorced  spouse  of 
an  employee  is  determined  when  the 
purported  divorced  spouse  applies  for 
an  annuity,  or  when  there  is  a  claim 
which  would  include  a  divorced  spouse 
in  the  computation  of  the  social  security 
overall  minimum  provision.  Such  a 
determination  is  also  made  when  a 
spouse  annuitant  age  62  or  over  secures 
a  final  divorce  from  the  employee  after 
10  years  of  marriage. 

(b)  Surviving  divorced  spouse.  The 
claimant's  relationship  as  the  surviving 
divorced  spouse  of  an  employee  is 
determined  when  the  purported 
surviving  divorced  spouse  applies  for  an 
annuity  on  the  basis  of  age,  disabihty,  or 
having  a  child  in  care.  Such  a 
determination  is  also  made  when  there 
is  a  divorced  spouse  annuitant  and  the 
employee  dies. 

(c)  Remarried  widow(er).  The 
claimant's  relationship  as  a  remarried 
widow(er)  of  an  employee  is  determined 
when  the  purported  remarried 
widow(er)  applies  for  an  annuity.  Such  a 
determination  is  also  made  when  a 
widow(er)  who  is  receiving  an  annuity 
remarries  after  age  60,  or  when  a 
widow(er)  who  is  receiving  a  disability 
annuity  remarries  after  age  50. 

§  222.21    When  marriage  is  terminated  by 
final  divorce. 

A  final  divorce,  often  referred  to  as  an 
absolute  divorce,  completely  dissolves 
the  marriage  relationship  and  restores 
the  parties  to  the  status  of  single 
persons.  A  legal  separation,  qualified  or 
preliminary  divorce,  divorce  from  bed 
and  board,  interlocutory  decree  of 
divorce,  or  similar  court  order  is  not 
considered  a  final  divorce  for  family 
relationship  and  benefit  entitlement 
purposes. 

§  222.22    Relationship  as  divorced  spouse. 

A  claimant  will  be  considered  to  be 
the  divorced  spouse  of  an  employee  if — 

(a)  His  or  her  marriage  to  the 
employee  has  been  terminated  by  a  final 
divorce:  and 

(b)  He  or  she  is  not  married  (if  the 
claimant  remarried  after  the  divorce 
from  the  employee,  the  later  marriage 
has  been  terminated  by  death,  final 
divorce,  or  annulment);  and 

(c)  He  or  she  had  been  validly  married 
to  the  employee,  as  set  forth  in  §  222.11, 


for  a  period  of  10  years  immediately 
before  the  date  the  divorce  became 
final.  The  claimant  meets  this 
requirement  even  if  the  claimant  and 
employee  were  divorced  within  the  ten- 
year  period,  provided  that  the  claimant 
and  employee  were  remarried  no  later 
than  the  calendar  year  immediately 
following  the  year  in  which  the  divorce 
took  place. 

9222.23    Ratationahip  as  surviving 
divorced  spousa. 

A  claimant  will  be  considered  to  be 
the  surviving  divorced  spouse  of  a 
deceased  employee  if  the  conditions  in 
either  paragraph  (a)  or  (b)  of  this  section 
are  met: 

(a)  Age  or  disability.  The  claimant 
applied  for  an  annuity  on  the  basis  of 
age  or  disability,  and  the  conditions  set 
forth  in  %  222.22  are  met. 

(b)  Child  in  care.  The  claimant 
applied  for  an  annuity  on  the  basis  of 
having  a  child  in  care,  and — 

(1)  His  or  her  marriage  to  the 
employee  has  been  terminated  by  a  final 
divorce,  and 

(2)  He  or  she  is  not  married  (if  the 
claimant  remarried  after  the  divorce 
from  the  employee,  the  later  marriage 
has  been  terminated  by  death,  final 
divorce,  or  annulment);  and 

(3)  He  or  she  either — 

(i)  Was  the  natural  parent  of  the 
employee's  child;  or 

(ii)  Had  been  married  to  the  employee 
when  either  the  employee  or  the 
claimant  legally  adopted  the  other's 
child  or  when  they  both  legally  adopted 
a  child  who  was  then  under  18  years  of 
age. 

§  222.24    Reiationahip  ss  remarried 
wldow(ar). 

(a)  New  eligibility.  A  claimant  will 
have  the  relationship  of  a  remarried 
widow(er)  if  he  or  she  is  the  widow(er), 
as  discussed  in  S  222.11,  of  an  employee 
and  the  claimant — 

(1)  Remarried  after  attaining  age  60,  or 
remarried  after  attaining  age  50  and 
after  the  date  on  which  he  or  she 
became  disabled;  or 

(2)  Remarried  before  attaining  age  60, 
but  is  now  unmarried,  or  remarried 
before  attaining  age  50  or  before  the 
date  on  which  he  or  she  became 
disabled,  but  is  now  unmarried. 

(b)  Reentitlement  A  claimant  will 
have  the  relationship  of  a  remarried 
widow(er)  if  he  or  she  remarries  after 
his  or  her  entitlement  to  an  annuity  as  a 
widow(er)  has  been  established,  and  the 
claimant — 

(1)  Remarries  after  attaining  age  60,  or 
remarries  after  attaining  age  50  and 
after  the  date  on  which  he  or  she 
became  disabled;  or 


(2)  Is  entitled  to  an  annuity  based 
upon  having  a  child  of  the  employee  in 
care  and  remarries,  but  this  marriage  is 
to  a  person  who  is  entitled  to  a 
retirement,  disability,  widow(er)'8, 
mother's,  father's,  parent's,  or  disabled 
child's  benefit  under  the  Railroad 
Retirement  Act  or  Social  Security  Act 

Subpart  D— Relattonship  as  Child 

9  222  30    When  determlnstions  of 
relationship  as  chM  are  mads. 

(a)  Determinations  will  be  made 
regarding  a  person's  relationship  as  the 
child  of  the  employee  and  that  person's 
dependency  on  the  employee  (see 
Subpart  F  of  this  part)  when — 

(1)  The  wife  or  husband  of  an 
employee  applies  for  a  spouse's  annuity 
based  on  having  the  employee's  child  in 
care;  or 

(2)  The  employee's  annuity  can  be 
increased  under  the  social  security 
overall  minimum  provision  based  on  the 
child;  or 

(3)  The  employee  dies  and  the 
claimant  applies  for  a  child's  annuity. 

(b)  A  determination  will  be  made 
regarding  a  claimant's  relationship  as 
the  child  of  the  employee  when  the 
claimant  applies  for  a  share  of  a  lump- 
sum payment  as  a  child. 

9222.31     Relationship  as  ChM  for  annuity 
and  hMnpaum  psymsnt  purposss. 

(a)  Annuity  claimant.  When  there  are 
claimants  under  paragraphs  (a)(1).  (a)(2), 
or  (a)(3)  of  9  222.30  above,  a  person  will 
be  considered  the  child  of  the  employee 
when  that  person  is — 

(1)  The  natural  or  legally  adopted 
child  of  the  employee  (see  9  222.33);  or 

(2)  The  stepchild  of  the  employee;  or 

(3)  The  grandchild  or  stepgrandchild 
of  the  employee  or  spouse;  or 

(4)  The  equitably  adopted  child  of  the 
employee. 

(b)  Lump-sum  payment  claimant  A 
claimant  for  a  lump-sum  payment  must 
be  one  of  the  following  in  order  to  be 
considered  the  child  of  the  employee; 

(1)  The  natural  child  of  the  employee; 

(2)  A  child  legally  adopted  by  the 
employee  (this  does  not  include  any 
child  adopted  by  the  employee's  widow 
or  widower  after  the  employee's  death); 

(3)  The  equitably  adopted  child  of  the 
employee. 

9  222.32    Relationship  ss  a  natural  Child. 

A  claimant  will  be  considered  the 
natural  child  of  the  employee  for  both 
annuity  and  lump-sun  payment  purposes 
if  one  of  the  following  sets  of  conditions 
is  met: 

(a)  Under  relevant  State  law,  the 
claimant  could  inherit  a  share  of  the 
employee's  personal  estate  as  the 
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employee's  natural  child  if  the  employee 
were  to  die  without  leaving  a  will: 

(b)  The  claimant  is  the  employee's  son 
or  daughter,  and  the  employee  and  the 
claimant's  mother  or  father  went 
through  a  marriage  ceremony  which 
would  have  been  valid  except  for  a  legal 
impediment; 

(c)  The  claimant's  mother  or  father 
has  not  married  the  employee,  but— 

(1)  The  employee  has  acknowledged 
in  writing  that  the  claimant  is  his  or  her 
son  or  daughter,  or 

(2)  A  court  has  decreed  that  the 
employee  is  the  mother  or  father  of  the 
claimant;  or 

(3)  A  court  has  ordered  the  employee 
to  contribute  to  the  claimant's  support 
because  the  claimant  is  the  employee's 
son  or  daughter  and 

(4)  Such  acknowledgement,  court 
decree,  or  court  order  was  made  not  less 
than  one  year  before  the  employee 
became  entitled  to  an  annuity  or.  in  the 
case  of  a  disability  annuitant,  prior  to 
his  or  her  most  recent  period  of 
disability  or,  in  case  the  employee  is 
deceased,  prior  to  his  or  her  death. 

(d)  The  claimant's  mother  or  father 
has  not  married  the  employee,  but — 

(1)  The  claimant  has  submitted 
evidence  acceptable  in  the  judgment  of 
the  Board,  other  than  that  discussed  in 
paragraph  (c)  of  this  section,  that  the 
employee  is  his  or  her  mother  or  father, 
and 

(2)  The  employee  was  living  with  the 
claimant  or  contributing  to  the 
claimant's  support,  as  discussed  in 

SS  222.58  and  222.42  of  this  part,  when — 

(i)  The  spouse  applied  for  an  annuity 
based  on  having  the  employee's  child  in 
care;  or 

(ii)  The  employee's  annuity  could 
have  been  increased  under  the  social 
security  overall  minimum  provision;  or 

(iii)  The  employee  died,  if  the  claimant 
is  applying  for  a  child's  annuity  or  lump- 
sum payment. 

$222^    Relationship  resulting  from  legal 
adoption. 

(a)  Adopted  by  employee.  A  claimant 
will  be  considered  to  be  the  child  of  the 
employee  for  both  annuity  and  lump- 
stun  payment  purposes  if  the  employee 
legally  adopted  the  claimant  in 
accordance  with  applicable  State  law. 
Legal  adoption  differs  from  equitable 
adoption  in  that  in  the  case  of  legal 
adoption  formal  adoption  proceedings 
have  been  completed  in  accordance 
with  applicable  State  law  and  such 
proceedings  are  not  defective. 

(b)  Adopted  by  widow  or  widower.  A 
claimant  who  is  legally  adopted  by  the 
widow  or  widower  of  the  employee  after 
the  employee's  death  will  be  considered 
to  be  the  child  of  the  employee  for 


annuity  but  not  for  lump-sum  payment 
purposes  if — 

(1)  Either  the  claimant  is  adopted  by 
the  widow  or  widower  within  two  years 
after  the  date  on  which  the  employee 
died,  or  the  employee  commenced 
proceedings  to  legally  adopt  the 
claimant  before  the  employee's  death; 
and 

(2)  The  claimant  was  living  in  the 
employee's  household  at  the  time  of  the 
employee's  death;  and 

(3)  "1116  claimant  was  not  receiving 
regular  support  contributions  from  any 
other  person  other  than  the  employee  or 
spouse  at  the  time  of  the  employee's 
death. 

§  222.34    Relationship  resulting  from 
equitable  adoption. 

In  many  States;  where  a  legal 
adoption  proceeding  was  defective 
under  State  law  or  where  a 
contemplated  legal  adoption  was  not 
completed,  a  claimant  may  be 
considered  to  be  an  equitably  adopted 
child.  A  claimant  will  have  the 
relationship  of  an  equitably  adopted 
child  for  annuity  and  lump-sum  payment 
purposes  if,  in  addition  to  meeting  the 
other  requirements  of  this  part — 

(a)  The  employee  had  agreed  to  adopt 
the  claimant;  and 

(b)  The  natural  parents  or  the  person 
legally  responsible  for  the  care  of  the 
claimant  agreed  to  the  adoption;  and 

(c)  The  employee  and  the  claimant 
lived  together  as  parent  and  child;  and 

(d)  The  agreement  to  adopt  is 
recognized  under  applicable  State  law 
such  that,  if  the  employee  were  to  die 
without  leaving  a  will,  the  claimant 
could  inherit  a  share  of  the  employee's 
personal  estate  as  the  child  of  the 
employee. 

§222.35    Relationship  as  a  Stepchild. 

A  claimant  will  be  considered  to  have 
the  relationship  of  stepchild  of  an 
employee,  and  will  be  considered  a 
child  for  annuity  but  not  for  lump-sum 
benefit  purposes  if — 

(a)  The  claimant's  natural  or  adoptive 
parent  married  the  employee  after  the 
claimant's  birth;  and 

(b)  The  marriage  between  the 
employee  and  the  claimant's  parent  is  a 
valid  marriage  under  applicable  State 
law  (see  SS  222.12  and  222.13).  or  would 
be  valid  except  for  a  legal  impediment; 
and 

(c)  The  employee  and  the  claimant's 
parent  were  married  at  least  one  year 
before  the  date — 

(1)  On  which  the  spouse  applies  for  an 
annuity  based  on  having  the  employee's 
child  in  care;  or 


(2)  On  which  the  employee's  annuity 
can  be  increased  under  the  social 
security  overall  minimum  provision;  or 

(d)  The  employee  and  the  claimant's 
parent  were  married  at  least  nine 
months  before  the  date  on  which  the 
employee  died  if  the  claimant  is 
applying  for  a  child's  annuity;  or  if  the 
employee  and  the  claimant's  parent 
were  married  less  than  nine  months,  the 
employee  was  reasonably  expected  to 
live  for  nine  months,  and — 

(1)  The  employee's  death  was 
accidental;  or 

(2)  The  employee  died  in  the  line  of 
duty  as  a  member  of  the  armed  forces  of 
the  United  States;  or 

(3)  The  widow(er)  was  previously 
married  to  the  employee  for  at  least  nine 
months. 

§  222.3$    Relationship  as  gnmdchlid  or 
stepgrandchiid. 

A  claimant  will  have  the  relationship 
of  grandchild  or  stepgrandchiid  of  an 
employee,  or  the  grandchild  or 
stepgrandchiid  of  an  employee's  spouse, 
and  be  considered  a  child  for  annuity 
purposes  if  the  requirements  in  both 
paragraph  (a)  and  either  paragraph  (b) 
or  (c)  of  this  section  are  met. 

(a)  The  claimant  is  the  natural  child, 
adopted  child,  or  stepchild  of  a  child  of 
an  employee,  or  of  a  child  of  the 
employee's  spouse  as  dePmed  in  this 
subpart; 

(b)  The  claimant's  natural  or  adoptive 
parents  are  deceased  or  are  disabled,  as 
defined  in  section  223(d)  of  the  Social 
Security  Act,  in  the  month  in  which — 

(1)  The  employee,  who  is  entitled  to 
an  age  and  service  or  disability  annuity, 
under  the  Railroad  Retirement  Act, 
would  also  be  entitled  to  an  age  benefit 
under  section  202(a)  of  the  Social 
Security  Act  or  a  disability  benefit 
under  section  223  of  the  Social  Security 
Act,  if  his  or  her  railroad  compensation 
were  considered  wages  under  that  Act; 
or 

(2)  The  employee  dies;  or 

(3)  The  employee's  period  of  disability 
begins,  if  the  employee  has  a  period  of 
disability  which  continues  until  he  or 
she  could  be  entitled  to  a  social  security 
benefit  as  described  in  paragraph  (b)(1) 
of  this  section  or  until  he  or  she  dies; 

(c)  The  claimant  was  legally  adopted 
in  the  United  States  by  the  employee's 
widow{er)  after  the  employee's  death, 
and  the  claimant's  natural  or  adoptive 
parent  or  stepparent  was  not  living  in 
the  employee's  household  and  making 
regular  contributions  to  the  claimant's 
support  at  the  time  the  employee  died. 

Note:  A  grandchild  or  stepgrandchiid  does 
not  have  the  relationship  of  "child"  for  lump- 
sum payment  purposes  (see  }  222.44). 
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Subpart  E— Relationship  as  Parent, 
Grandctilld,  Bfx>ttier  or  Sister 

§222.40    When  determinations  Of 
relationship  are  made  for  parent, 
grandchild,  brother  or  sister. 

(a)  Parent.  The  claimant's  relationship 
as  a  parent  of  the  employee  is 
determined  when  the  claimant  applies 
for  an  annuity  or  for  lump-sum 
payments. 

(b)  Grandchild.  The  claimant's 
relationship  as  a  grandchild,  rather  than 
as  a  child,  of  the  employee  is 
determined  when  the  claimant  applies 
for  lump-sum  payments. 

(c)  Brother  or  sister.  The  claimant's 
relationship  as  a  brother  or  sister  of  the 
employee  is  determined  when  the 
claimant  applies  for  lump-sum 
payments. 

§  222.41    Determination  of  relationship  and 
support  for  parent 

(a)  Annuity  claimant.  For  purposes  of 
applying  for  an  annuity,  a  claimant  is 
considered  the  employee's  parent  when 
the  claimant — 

(1)  Is  the  natiu'al  mother  or  father  of 
the  employee,  and  is  considered  the 
employee's  parent  under  the  law  of  the 
State  in  which  the  employee  had  a 
permanent  home  when  the  employee 
died;  or 

(2)  Is  a  person  who  legally  adopted 
the  employee  before  the  employee 
became  16  years  old;  or 

(3)  Is  a  stepparent  who  married  the 
employee's  natural  or  adoptive  parent 
before  the  employee  became  16  years 
old  (the  marriage  must  be  valid  under 
the  law  of  the  State  in  which  the 
employee  had  a  permanent  home  when 
the  employee  died);  and 

(4)  Was  receiving  at  least  one-half 
support  from  the  employee  (see 

§§  222.42  and  222.43  of  this  part)  either 
when  the  employee  died  or  at  the 
beginning  of  the  period  of  disability,  if 
the  employee  had  a  period  of  disability. 

(b)  Lump-sum  payment  claimant.  For 
purposes  of  applying  for  lump-sum 
payments,  a  claimant  is  considered  the 
employee's  parent  when  he  or  she — 

(1)  Is  the  natural  mother  or  father  of 
the  employee,  and  is  considered  the 
employee's  parent  under  applicable 
State  law;  or 

(2)  Legally  adopted  the  employee,  if 
thereby  recognized  as  a  parent  under 
applicable  State  law;  but 

(3)  The  claimant  need  not  have 
received  one-half  support  from  the 
employee. 

§  222.42    When  employee  is  contributing  to 
support 

(a)  An  employee  is  contributing  to  the 
support  of  a  person  if  the  employee 
gives  cash,  goods,  or  services  to  help 


support  such  person.  Support  includes 
food,  clothing,  housing,  routine  medical 
care,  and  other  ordinary  and  necessary 
living  expenses.  The  value  of  any  goods 
which  the  employee  contributes  shall  be 
based  upon  the  replacement  cost  of 
those  goods  at  the  time  they  are 
contributed.  If  the  employee  provides 
services  that  would  otherwise  require 
monetary  payment,  the  cash  value  of  the 
employee's  services  may  be  considered 
a  contribution  to  support. 

(b)  The  employee  is  contributing  to 
the  support  of  a  person  if  that  person 
receives  an  allotment,  allowance,  or 
benefit  based  upon  the  employee's 
military  pay,  veteran's  pension  or 
compensation,  social  security  earnings, 
or  railroad  compensation. 

(c)  Contributions  must  be  made 
regularly  and  must  be  large  enough  to 
meet  an  important  part  of  the  person's 
ordinary  and  necessary  living  expenses. 
If  the  employee  provides  only 
occasional  gifts  or  donations  for  special 
purposes,  they  will  not  be  considered 
contributions  for  support.  Although  the 
employee's  contributions  must  be  made 
on  a  regular  basis,  temporary 
interruptions  caused  by  circumstances 
beyond  the  employee's  control,  such  as 
illness  or  unemployment,  will  be 
disregarded  unless  during  these 
interruptions  someone  else  assumes 
responsibility  for  support  of  the  person 
on  a  regular  basis. 

§222.43    How  the  one-half  support 
determination  is  made. 

(a)  Amount  of  contributions.  The 
employee  provides  one-half  support  to  a 
person  if  the  employee  makes  regular 
contributions  to  that  person's  support, 
and  the  amount  of  the  contributions  is 
equal  to  or  in  excess  of  one-half  of  the 
person's  ordinary  and  necessary  living 
expenses.  Ordinary  and  necessary  living 
expenses  are  the  costs  for  food,  clothing, 
housing,  routine  medical  care,  and 
similar  necessities.  A  contribution  may 
be  in  cash,  goods,  or  services  (see 
§222.42  of  this  part).  For  example,  an 
employee  pays  rent  and  utilities 
amounting  to  $6,000  per  year  on  an 
apartment  in  which  his  mother  resides. 
In  addition,  the  employee's  mother 
receives  $3,600  per  year  in  social 
security  benefits  which  she  uses  to  pay 
for  her  food,  clothing  and  medical  care. 
The  mother's  total  necessary  living 
expenses  are  $9,600  ($6,0000 -(-$3,600). 
Since  the  employee  contributes  $6,000 
toward  these  expenses  he  is 
contributing  in  excess  of  one-half  of  his 
mother's  support. 

(b)  Reasonable  period  of  time.  The 
employee  is  not  providing  at  least  one- 
half  of  a  person's  support  unless  the 
employee  has  made  contributions  for  a 


reasonble  period  of  time.  Ordinarily,  the 
Board  will  consider  a  reasonable  period 
of  time  to  be  the  12-month  period 
immediately  preceding  the  time  when 
the  one-half  support  requirement  must 
be  satisfied.  However,  if  tlie  employee 
provided  one-half  or  more  of  the 
person's  support  for  at  least  3  months  of 
the  12-month  period,  and  was  forced  to 
stop  or  reduce  contributions  because  of 
circimistances  beyond  his  or  her  control, 
such  as  illness  or  unemployment,  and  no 
one  else  took  over  responsibility  for 
providing  at  least  one-half  of  the 
person's  support  on  a  permanent  basis, 
three  months  shall  be  considered  a 
reasonable  period  of  time. 

§222.44    Other  relationsh^  determinations 
for  lump-sum  payments. 

Other  claimants  will  be  considered  to 
have  the  relationships  to  the  employee 
shown  below  for  lump-sum  payment 
purposes: 

(a)  Grandchildren.  A  grandchild  is  a 
separate  class  of  beneficiary  to  be 
considered  for  lump-sum  payments  and 
is  not  a  child  of  the  employee;  he  or  she 
is  a  child  of  the  employee's  son  or 
daughter  as  determined  under  State  law. 
A  stepgrandchiid  is  not  included  in  this 
class  of  beneficiary. 

(b)  Brother  or  Sister.  "Brother"  or 
"Sister"  means  a  full  brother  or  sister  or 
a  half  brother  or  half  sister,  but  not  a 
stepbrother  or  stepsister. 

Subpart  F— Ctrild  Support  and 
Dependency 

§222.50    When chMd dependency 
determinations  are  made. 

(a)  Dependency  determination.  One  of 
the  requirements  for  a  child's  annuity  or 
for  increasing  an  employee  or  spouse 
annuity  under  the  social  security  overall 
minimum  provision  on  the  basis  of  the 
presence  of  a  child  in  the  family  group  is 
that  the  child  be  dependent  upon  the 
employee.  The  dependency 
requirements  and  the  time  when  they 
must  be  met  are  explained  in  §§  222.51 
through  222.57. 

(b)  Related  determinations.  To  prove 
a  child's  dependency,  an  applicant  may 
be  asked  to  show  that  at  a  specific  time 
the  child  lived  with  the  employee,  that 
the  child  received  contributions  for  his 
or  her  support  from  the  employee,  or 
that  the  employee  provided  at  least  one- 
half  of  the  child's  support.  The  terms 
"living  with",  "contributing  to  support", 
and  "one-half  support"  are  defined  in 
§5  222.58,  222.42.  and  222.43.  These 
determinations  are  required  when — 

(1)  A  natural  child  or  legally  adopted 
child  of  the  employee  is  adopted  by 
someone  else;  or 
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(2)  The  child  claimant  is  the  stepchild, 
grandchild,  or  equitably  adopted  child  of 
the  employee. 

9  22U1    Wh«n  a  natural  chM  to 


The  employee's  natural  child,  as 
defined  in  §  222.32,  is  considered  to  be 
dependent  upon  the  employee. 
However,  if  the  child  is  legally  adopted 
by  someone  else  during  the  employee's 
lifetime  and,  after  the  adoption,  a  child's 
annuity  or  other  annuity  or  annuity 
increase  is  applied  for  on  the  basis  of 
the  employee's  earnings  record  and  the 
relationship  of  the  child  to  the  employee, 
the  child  will  be  considered  dependent 
upon  the  employee  (the  natural  parent) 
only  if  he  or  she  was  either  living  with 
the  employee  or  the  employee  was 
contributing  to  the  child's  support  when 
either 

(a)  A  spouse's  annuity  begins;  or 

(b)  The  employee's  annuity  can  be 
increased  under  the  social  security 
overall  minimum  provision:  or 

(c)  The  employee  dies;  or 

(d)  If  the  employee  had  a  period  of 
disability  which  lasted  until  he  or  she 
could  have  become  entitled  to  an  age  or 
disability  benefit  under  the  Social 
Security  Act  (treating  the  employee's 
railroad  compensation  as  wages  under 
that  Act],  at  the  beginning  of  the  period 
of  disability  or  at  the  time  the  employee 
could  have  become  entitled  to  the 
benefit. 

9  22ZS2    Wtwn  a  togally  adopted  child  to 
dependant— g«n«raL 

(a)  During  employee's  lifetime.  If  the 
employee  adopts  a  child  before  he  or 
she  could  become  entitled  to  a  social 
security  benefit  (treating  his  or  her 
railroad  compensation  as  wages  under 
that  Act),  the  child  is  considered 
dependent  upon  the  employee.  If  the 
employee  adopts  a  child,  unless  the 
child  is  his  natural  child  or  stepchild, 
after  he  or  she  could  become  entitled  to 
an  old  age  or  disability  benefit  under  the 
Social  Seciunty  Act  (treating  his  or  her 
railroad  compensation  as  wages  under 
that  Act),  the  child  is  considered 
dependent  on  the  employee  only  if  the 
requirements  of  S  222.53  are  met. 

(b)  After  employee's  death.  If  the 
surviving  spouse  of  an  employee 
adopted  a  child  after  the  employee's 
death,  the  child  is  considered  dependent 
on  the  employee  if  either — 

(1)  The  employee  began  proceedings 
to  adopt  the  child  prior  to  his  or  her 
death,  or  the  surviving  spouse  adopted 
the  child  within  two  years  after  the 
employee's  death:  and 

(2)  "The  child  was  living  in  the 
employee's  household  at  the  time  of  the 
employee's  death;  and 


(3)  The  child  was  not  receiving  regular 
contributions  from  any  person,  including 
any  public  or  private  welfare 
organization,  other  than  the  employee  or 
spouse  at  the  time  of  the  employee's 
death. 

iiXlM    VVhen a togaly adeptsd chUd to 


A  child  who  is  not  the  employee's 
natiu-al  child,  stepchild,  grandchild,  or 
stepgrandchild,  and  who  is  adopted  by 
the  employee  after  the  employee  could 
become  entitled  to  an  old  age  or 
disability  benefit  under  the  Social 
Security  Act  (treating  his  or  her  railroad 
compensation  as  wages  under  that  Act), 
is  considered  dependent  on  the 
employee  during  the  employee's  lifetime 
only  if  the  requirements  in  paragraphs 
(a)  and  (b),  and  either  (c)  or  (d)  of  this 
section  are  met: 

(a)  The  child  is  adopted  in  the  United 
States; 

(b)  The  child  began  living  with  the 
employee  before  the  child  attained  age 
18; 

(c)  The  child  is  living  with  the 
employee  in  the  United  States  and 
received  at  least  one-half  of  his  or  her 
support  from  the  employee  for  the  year 
before  the  month  in  which — 

(1)  The  employee  could  become 
entitled  to  a  social  security  beneRt  as 
described  above;  or 

(2)  The  employee  becomes  entitled  to 
a  period  of  disability  which  continues 
until  he  or  she  could  become  entitled  to 
a  social  security  benefit  as  described 
above; 

(d)  Ln  the  case  of  a  child  bom  within 
the  one-year  period  stated  in  paragraph 
(c)  of  this  section,  at  the  close  of  such 
period  the  child  must  have  been  living 
with  and  have  been  receiving  at  least 
one-half  of  his  or  her  support  from  the 
employee  for  substantially  all  of  the 
period  that  began  on  the  date  the  child 
was  bom. 

(e)  "Substantially  all"  means — 

(1)  The  child  was  living  with  and 
receiving  one-half  support  from  the 
employee  when  the  employee  could 
have  become  entitled  to  a  social  security 
benefit  as  described  above;  and 

(2)  Any  period  during  which  the  child 
was  not  living  with  or  receiving  one-half 
support  from  the  employee  is  not  more 
than  one-half  the  period  from  the  child's 
birth  to  the  employee's  date  of 
entitlement  or  three  months,  whichever 
is  less. 

§222.54  WTMn  ■  togaRy  adopted  cltHd  to 
dependent— grandchild  or  stepgrandchHd 
adopted  after  entitMment. 

If  an  employee  legally  adopts  his  or 
her  grandchild  or  the  spouse's 


grandchild  after  he  could  become 
entitled  to  an  old  age  or  disability 
benefit  under  the  Social  Security  Act 
(treating  his  or  her  railroad 
compensation  as  wages  under  that  Act), 
the  grandchild  is  considered  dependent 
on  the  employee  during  the  employee's 
lifetime  only  if  the  requirements  in 
paragraphs  (a)  and  (b),  and  either  (c)  or 
(d)  of  this  section  are  met: 

(a)  The  grandchild  is  adopted  in  the 
United  States. 

(b)  The  grandchild  began  living  with 
the  employee  before  the  grandchild 
attained  age  18. 

(c)  The  grandchild  is  living  with  the 
employee  in  the  United  States  and 
receives  at  least  one-half  of  his  or  her 
support  from  the  employee  for  the  year 
before  the  month  in  which — 

(1)  The  employee's  annuity  was 
increased  under  the  social  security 
overall  minimum  provision  by  including 
the  grandchild;  or 

(2)  The  employee  could  become 
entitled  to  a  social  security  benefit  as 
described  above;  or 

(3)  The  employee  becomes  entitled  to 
a  period  of  disability  which  continues 
until  he  or  she  could  become  entitled  to 
a  social  security  beneHt  as  described 
above. 

(d)  In  the  case  of  a  grandchild  bom 
within  the  one-year  period  referred  to  in 
paragraph  (c)  of  this  section,  at  the  close 
of  such  period  the  child  must  have  been 
living  with  and  have  been  receiving  at 
least  one-half  of  his  or  her  support  from 
the  employee  for  substantially  all  of  the 
period  that  began  on  the  date  the 
grandchild  was  bom.  "Substantially  all " 
is  defined  in  §  222.53. 

S  222.55    When  •  stepchild  to  dependent 

An  employee's  stepchild,  as  described 
in  §  222.35,  is  considered  dependent  on 
the  employee  if  the  stepchild  is  living 
with  or  receiving  at  least  one-half  of  his 
or  her  support  from  the  employee  at  one 
of  the  times  shown  in  S  222.51. 

9  222.56    When  a  grandchild  or 
stepgrandchild  Is  dependent 

An  employee's  grandchild  or 
stepgrandchild,  as  described  in  S  222.36, 
is  considered  dependent  on  the 
employee  if  the  requirements  in  both 
paragraphs  (a)  and  (b),  or  paragraph  (c) 
of  this  section  are  met: 

(a)  The  grandchild  or  stepgrandchild 
was  living  with  the  employee  before  the 
grandchild  or  stepgrandchild  attained 
age  18. 

(b)  The  grandchild  or  stepgrandchild 
is  living  with  the  employee  in  the  United 
States  and  receives  at  least  one-half  of 
his  or  her  support  from  the  employee  for 
the  year  before  the  month  in  which — 
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(1)  The  employee  could  become 
entitled  to  an  age  and  service  or 
disability  annuity  under  the  Social 
Security  Act  (treating  his  or  her  railroad 
compensation  as  wages  under  that  Act); 
or 

(2)  The  employee  dies;  or 

(3)  The  employee  becomes  entitled  to 

a  period  of  disability  that  lasts  until  he    . 
or  she  could  become  entitled  to  a  social 
security  benefit  as  described  above  or 
until  he  or  she  dies. 

(c)  In  the  case  of  a  grandchild  or 
stepgrandchild  bom  within  the  one-year 
period  referred  to  in  paragraph  (b)  of 
this  section,  at  the  close  of  such  period 
the  child  must  have  been  living  with  and 
receiving  at  least  one-half  of  his  or  her 
support  from  the  employee  for 
substantially  all  of  the  period  that  began 
on  the  date  the  grandchild  or 
stepgrandchild  was  bom.  "Substantially 
all"  is  defined  in  §  222.53. 

§  222.57    When  an  equitably  adopted  child 
is  dependent 

An  employee's  equitably  adopted 
child,  as  defined  in  §  222.34,  is 
considered  dependent  upon  the 
employee  if  the  employee  was  either 
living  with  or  contributing  to  the  support 
of  the  child  at  the  time  of  his  or  her 
death.  If  the  equitable  adoption  is  found 
to  have  occurred  after  the  employee 
could  have  become  entitled  to  an  old 
age  or  disability  benefit  under  the  Social 
Security  Act  (treating  his  or  her  railroad 
compensation  as  wages  under  that  Act), 
the  child  is  not  considered  dependent  on 
the  employee  during  the  employee's 
lifetime.  If  the  equitable  adoption  took 
place  before  such  time,  the  child  is 
dependent  on  the  employee  if  the 
employee  was  living  with  or 
contributing  to  the  support  of  the  child 
at  one  of  the  times  shown  in  §  222.51. 

§222.58    When  a  child  to  Ihfing  with  an 
employee. 

A  child  is  living  with  the  employee  if 
the  child  normally  lives  in  the  same 
household  with  the  employee  and  the 
employee  has  parental  control  and 
authority  over  the  child's  activities.  The 
child  is  considered  to  be  "living  with" 
the  employee  while  they  are  living  apart 
if  they  expect  to  live  together  again  after 
a  temporary  separation.  A  temporary 
separation  may  include  the  employee's 
absence  because  of  working  away  from 
home  or  hospitalization.  However,  the 
employee  must  have  parental  control 
and  authority  over  the  child  during  the 
period  of  temporary  separation.  A  child 
who  is  in  active  military  service  or  in 
prison  is  not  "living  with"  the  employee, 
since  the  employee  does  not  have 
parental  control  over  the  child. 

Dated:  May  30, 1989. 


By  Authority  of  the  Board. 
Baatrica  Ezerski. 
Secretary  to  the  Board. 
[FR  Doc  89-13362  Filed  6-5-89:  8:45  am] 

■ILLINQ  COOE  7MS-01-M 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  17 

Enforcement  of  Non-discrimination  on 
the  Basis  of  Handicap  in  Treasury 
Programs 

agency:  Department  of  the  Treasury. 
ACTION:  Notice  of  proposed  mlemaking. 

summary:  This  proposed  regulation 
provides  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Department  of  the 
Treasury.  It  sets  forth  standards  for 
what  constitute^  discrimination  on  the 
basis  of  mental  or  physical  handicap, 
provides  a  deHnition  for  individual  with 
handicaps  and  quaUfied  individual  with 
handicaps,  and  establishes  a  complaint 
mechanism  for  resolving  allegations  of 
discrimination. 

DATES:  To  be  assured  of  consideration, 
comments  must  b>e  in  writing  and  must 
be  received  on  or  before  August  7, 1989. 
Comments  should  refer  to  the  specific 
sections  in  the  regulaiion. 
ADDRESSES:  Comments  should  be  sent 
to:  Charlene  J.  Robinson,  Director, 
Human  Resources  Directorate, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  (202)  566-5256. 
Comments  received  will  be  available 
for  public  inspection  from  9:00  a.m.  to 
5:30  p.m.,  Monday  through  Friday  in  the 
Office  of  Equal  Opportunity  Program, 
Department  of  the  Treasury,  1201 
Constitution  Avenue,  NW.,  Room  7225, 
Washington,  DC  20220.  Copies  of  this 
notice  will  be  made  available  on  tape 
for  persons  with  impaired  vision  who 
request  them.  They  may  be  obtained  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlene  ].  Robinson,  Director,  Human 
Resources  Directorate,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW..  Washington.  DC  20220. 
(202)  566-5256.  This  is  not  a  toll  free 
number. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 


amended  (29  U.S.C.  794).  as  it  apphes  to 
programs  and  activities  conducted  by 
the  Department  of  the  Treasury.  As 
amended  by  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L 
9&-602,  92  Stat  2982).  and  the 
Rehabilitation  Act  Amendments  of  1986 
(Pub.  L  99-506, 100  Stat  1810),  secUon 
504  of  the  Rehabilitation  Act  of  1973 
states  that 

No  otherMrise  qualified  individual  with 
handicaps  in  the  United  States.  *  *  *  shall 
solely  by  reason  of  his  handicap!  s).  ^ 
excluded  from  the  participation  in.  t>e  denied 
the  benefits  of,  or  be  subiected  to 
discrimination  under  any  program  or  activity 
receiving  Federal  financial  assistance  or 
under  any  program  or  activity  conducted  by 
an  Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  mode  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C.  794)  (1978  amendment 
italicized). 

The  substantive  nondiscrimination  of 
the  agency,  as  set  forth  in  this  proposed 
mle.  are  identical,  for  the  most  part,  to 
those  established  by  Federal  regulations 
for  programs  or  activities  receiving 
Federal  financial  assistance.  See  28  CFR 
Part  41  (section  504  coordination 
regulation  for  federally  assisted 
programs).  This  general  parallelism  is  in 
accord  with  the  intent  expressed  by 
supporters  of  the  1978  amendment  in 
floor  debate,  including  its  spon.sor.  Rep. 
James  M.  Jeffords,  that  the  Federal 
Government  should  have  the  same 
section  504  obligations  as  recipients  of 
Federal  financial  assistance.  124  C^ng. 
Rec.  13,901  (1978)  (remarks  of  Rep. 
Jeffords);  124  Cong.  Rec.  E2668.  E2670 
(daily  ed.  May  17, 1978)  id.:  124  Cong. 
Rec.  13,897  (remarks  of  Rep.  Brademas): 
id.  at  38,552  (remarks  of  Rep.  Sarisin). 

There  are,  however,  some  language 
differences  between  this  proposed  mle 
and  the  Federal  Government's  section 
504  regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Courts  decision  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  GoldschmidL  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis.  655  F.2d  1272  (D.C 
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Clr.  1981)  [APTAY  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority. 
718  F.2d  490  (Ist  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
489  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
Umitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modiflcations,  id.  at  300  and  explicitly 
noted  that  "[t]he  regulations 
implementing  section  504  (for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis,  and  by  the  Supreme  Court  in 
Alexander.  Therefore,  their  language 
does  not  reflect  the  interpretation  of 
section  504  provided  by  the  Supreme 
Court  and  by  the  various  circuit  courts. 
Of  course,  these  federally  assisted 
reg\ilations  must  be  interpreted  to  reflect 
the  holdings  of  the  Federal  judiciary. 
Hence,  the  agency  believes  that  there 
are  no  significant  differences  between 
this  proposed  rule  for  federally 
conducted  programs  and  the  Federal 
Government's  interpretation  of  section 
504  regulations  for  federally  assisted 
programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice. 

It  is  an  adaptation  of  a  prototype 
prepared  by  the  Department  of  Justice 
under  Executive  Order  12250  (45  FR 
72995,  3  CFR,  1980  Comp.,  p.  298)  and 
distributed  to  Executive  agencies. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067  (43  FR  28967.  3 
CFR,  1978  Comp..  p.  206). 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193,  3  CFR,  1981  Comp.. 


p.  127)  and,  therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

It  is  further  certified  that  the 
regulation  does  not  have  a  significant 
economic  impact  on  small  entities.  It  is 
not,  therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Section-by-Section  Analysis 

Section  17.101    Purpose 

Section  17.101  states  the  purpose  of 
the  proposed  rule,  which  is  to  effectuate 
section  119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section  17.102    Application 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency  but  does  not  include  programs  or 
activities  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States.  Under 
this  section,  a  federally  conducted 
program  or  activity  is,  in  simple  terms, 
anything  a  Federal  agency  does.  Aside 
from  employment,  there  are  two  major 
categories  of  federally  conducted 
programs  or  activities  covered  by  this 
regulation:  those  involving  general 
public  contact  as  part  of  ongoing  agency 
operations  and  those  directly 
administered  by  the  agency  for  program 
beneficiaries  and  participants.  Activities 
in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins,  or 
interviews)  and  the  public's  use  of  the 
agency's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits. 

Section  17.703    Definitions 

"Agency."  For  purposes  of  this  part, 
"agency"  means  the  Department  of  the 
Treasury. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  riieaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by  §  17.160(a)(1). 


they  may  also  be  necessary  to  meet 
other  requirements  of  the  regulations. 
"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  100- 
day  period  for  the  agency's  investigation 
[see  S  17.170(g))  begins  when  the  agency 
receives  a  complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f)). 
except  that  the  term  "rolling  stock  or 
other  conveyances"  has  been  added  and 
the  phase  "or  interest  in  such  property" 
has  been  deleted  because  the  term 
"facility,"  as  used  in  this  regulation, 
refers  to  structures  and  not  to  intangible 
property  rights.  It  should,  however,  be 
noted  that  the  regulations  applies  to  all 
programs  and  activities  conducted  by 
the  agency  regardless  of  whether  the 
facility  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  agency.  The  term  "facility" 
is  used  in  §§  17.149, 17.150  and  17.170(f). 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  substantially  similar  to 
the  definition  of  "handicapped  person" 
appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31). 
Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 
"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  Coordination  Regulation  for 
federally  assisted  programs  (28  CFR 
41.32). 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  program  under  which  a  person  is 
required  to  perform  services  or  to 
achiever  a  level  of  accomplishment.  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
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modiHcations  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  the  nature  of 
the  program.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1976).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
here  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that,  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives."  Id.  at  410.  It 
also  found  that  "the  purpose  of  (the) 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413.  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  Section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

Treasury  has  incorporated  the  Court's 
language  in  the  deflnition  of  "qualiHed 
individual  with  handicaps"  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modiHcations  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  accommodation,  the 
applicant  can  achieve  the  purpose  of  the 
program  offered;  not  whether  the 
applicant  could  beneHt  or  obtain  results 
from  some  other  program  that  the 
agency  does  not  offer.  Although  the 
revised  definition  allows  exclusion  of 
some  individuals  with  handicaps  from 
some  programs,  it  requires  that  an 
individual  with  handicaps  who  is 
capable  of  achieving  the  purpose  of  the 
program  must  be  accommodated, 
provided  that  the  accommodations  do 
not  fundamentally  alter  the  nature  of  the 
program. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  §§  17.150(a)  and  17.160(d),  which  are 
discussed  below,  for  demonstrating  that 


an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is.  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by 
and  explanation  of  the  reasons  for  the 
decision,  ff  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  adopts  the  existing  definition  of 
"quahfied  handicapped  person"  with 
respect  to  services  (28  CFR  41.32(b))  in 
the  coordination  regulation  for  programs 
receiving  Federal  fiiiancial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  S  17.140. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"Section  504"  appUes  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  fuiandal 
assistance. 

Section  17.110    Self-evaluation 

The  Department  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2]).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

Section  17.111    Notice 

Section  17.111  requires  the  agency  to 
mike  available  sufficient  information  to 
interested  persons  including  employees, 
applicants,  participants,  and 
beneficiaries  of  Treasury  programs  and 
activities  to  apprise  them  of  rights  and 


protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  may  include,  for 
example,  the  publication  of  information 
in  handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  17. 130    General  Prohibitions 
Against  Discrimination 

Section  17.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
S  17.130  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation,  ff  the  agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  will  also  violate 
one  of  the  general  prohibitions  found  in 
§  17.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  fix)m  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
.  without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibihty  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation,  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce.  It  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 

Section  504,  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
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program  if  the  facility  in  which  the 
program  is  conducted  is  inaccessible. 
Paragraph  (b](l](iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
opportunity  afforded  to  others.  The  later 
sections  on  program  accessibility 
(St  17.140-17.151)  and  communications 
(1 17.160)  are  specific  applications  of 
this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
or  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv).  in  conjunction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
beneHt  ht)m  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  provides 
that  different  or  separate  aids,  benefits, 
or  services  to  qualified  handicapped 
persons  is  not  justified  unless  such 
action  is  necessary  to  provide 
individuals  with  handicaps  with  aids, 
beneHts,  or  services  as  effective  as 
those  provided  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(3)  provides  that  a 
qualiRed  individual  with  handicaps  may 
still  choose  to  participate  in  the  program 
that  is  not  designed  to  accommodate 
individuals  with  handicaps.  It  is  not 
appropriate  to  assume  that  all 
individuals  with  handicaps  should 
participate  in  a  special  "handicapped" 
program  even  if  the  program  is  designed 
to  meet  the  particular  needs  of  some 
individuals  with  handicaps.  This  is 
intended  to  ensure  that  individuals  with 
handicaps  are  not  unnecessarily 
segregated  from  nonhandicapped  people 
or  subjected  to  arbitrary  or  stereotypical 
limitations  on  their  participation  in 
federally  conducted  programs. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b](l)(vi)  prohibits  the 
agency  from  otherwise  limiting  a 
qualiHed  individual  with  handicaps  in 
the  enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service. 

Paragraph  (b)(2)  is  taken  from  the 
Department  of  Health.  Education,  and 
Welfare's  (now  Health  and  Human 
Services)  original  regulation 
implementing  section  504  for  programs 
and  activities  to  which  it  provides 
Federal  Hnancial  assistance  (45  CFR 


84.4(b)(2)).  It  clarifies  that  the  agency  is 
required  to  provide  equal  opportunities 
to  individuals  with  handicaps,  but  is  not 
required  to  guarantee  equality  of  results. 

Paragraph  (b)(4)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (b)(5)  specifically  applies 
the  prohibition  enunciated  in 
S  17.130(b)(4)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
the  agency.  Paragraph  (b)(5)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(6)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b)(7)  prohibits  the  agency 
firom  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certifications.  A  person  is  a  qualified 
individual  with  handicaps  with  respect 
to  licensing  or  certification,  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  [see  {  17.103). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 

Paragraph  (b)(7)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 


the  content  of  the  rules  established  by 
the  agency  for  operation  of  the  program 
or  activity  of  the  licensee  or  certified 
entity,  and  thereby  indirectly  affect 
limited  aspects  of  their  operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  Order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d)  provides  that  the 
agency  must  administer  programs  and 
activities  in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 
individuals  with  handicaps,  i.e.,  in  a 
setting  that  enables  individuals  with 
handicaps  to  interact  with 
nonhandicapped  persons  to  the  fullest 
extent  possible. 

Section  17.140    Employment 

Section  17.140  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency.  Courts 
have  held  that  section  504,  as  amended 
in  1978,  covers  the  employment 
practices  of  Executive  agencies. 
Gardner  v.  Morris.  752  F.2d  1271. 1277 
(8th  Cir.  1985);  Smith  v.  U.S.  Postal 
Service.  742  F.2d  257.  259-260  (6th  Cir. 
1984);  Prewitt  v.  United  States  Postal 
Service,  662  F.2d  292,  301-04  (5th  Cir. 
1981);  Contra  McGuiness  v.  U.S.  Postal 
Service.  744  F.2d  1318. 1320-21  (7th  Cir. 
1984);  Boydv.  U.S.  Postal  Service.  752 
F.2d  410.  413-14  (9th  Cir.  1985). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504,  Smith.  742  F.2d  at  262; 
Prewitt.  662  F.2d  at  304.  Accordingly, 
S  17.140  (Employment)  of  this  rule 
adopts  the  definitions,  requirement  and 
procedures  of  section  501  as  established 
in  regulations  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  at  29 
CFR  Part  1613.  In  addition  to  this 
section.  17.170(b)  specifies  that  the 
agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  law  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR.  1978  Comp.  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  non-discrimination  in  employment  on 
the  basis  of  handicap.  While  this  rule 
could  define  terms  with  respect  to 
employment  and  enumerate  what 
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practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOC's  recommendation  that 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Section  17.149   Program  Accessibility: 
Discrimination  Prohibited 

Section  17.149  states  the  general  non- 
discriminate  principle  underlying  the 
program  accessibility  requirements  of 
55  17.150  and  17.151. 

Section  17.150    Program  Accessibility: 
Existing  Facilities 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57),  with  certain 
modifications.  Thus,  5  17.150  requires 
that  each  agency  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  accessible  (5  17.150(a)(1)). 
However.  5  17.150.  unlike  28  CFR  41.57. 
places  explicit  limits  on  the  agency's 
obligation  to  ensure  program 
accessibility  (5  17.150(a)(2)). 

Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  A  similar  limitation  is  provided 
in  517.160(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  Section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  appUed  this 


limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e.g..  Dopico  v.  Goldschmidt,  687 
F.2d  644.  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis  (APTA), 
655  F.2d  1272  (D.C.  Cir.  1981). 

Paragraphs  (a)(2)  and  17.160(d)  are 
also  supported  by  the  Supreme  Court's 
decision  in  Alexander  v.  Choate,  469 
U.S.  287  (1985).  Alexander  involved  a    "■■ 
challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  fi-om  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its  ' 

implementting  regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers,"  id.  at  301.  and  what  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes.' 
'adjustments'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alteration[s]  in 
the  nature  of  a  program.'  "  Id.  at  n.20 
(citations  omitted).  Alexander  supports 
the  position,  based  on  Davis  and  earlier, 
lower  court  decisions  that  there  are 
situations  when  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Failure  to  include  such  a 
provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation.  This 
paragraph,  however,  does  not  establish 
an  absolute  defense;  it  does  not  relieve 
the  agency  of  all  obligations  to 
individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 


services  of  the  federally  conducted 
program  or  activity. 

It  is  our  view  that  compliance  with 
5  17.150(a)  would  in  most  cases  not 
result  in  undue  financial  and 
administrative  burdens  on  the  agency. 
In  determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered. 

The  burden  of  proving  that 
compliance  with  6 17.150(a)  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  and  must  be  accomplished  by 
a  written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
compliant  under  the  compliance 
procedures  established  in  section  17.170. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provisions  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  be  consistent  with 
provisions  of  services  in  the  most 
integrated  setting  possible.  Structural 
changes  in  existing  facilities  are 
required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  (Is  should  be  noted 
that  "structural  changes"  include  all 
physical  changes  to  a  facility;  the  term 
does  not  refer  only  to  changes  to 
structural  features  such  as  removal  of  or 
alterations  to  a  loading-bearing 
structural  member.)  The  agency  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
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necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 

Section  17.151    Program  Accessibility: 
New  Contruction  and  Alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  17.151 
provides  that  those  buildings  that  are 
constructed  or  altered  by.  on  behalf  of. 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  with  41  CFR  101-19.600 
through  101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
Further,  adopting  of  the  standard  will 
avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standard  for 
existing  facilities  in  { 17.150.  To  the 
extent  the  buildings  are  newly 
contructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  $  17.151. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Fec^ral  facility,  and 
the  agency  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

Section  17.160    Communications 

Section  17.160  requires  that  the 
agency  take  appropriate  steps  to 
effectively  communicate  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  8 17.160(a)(1)  to  afford 
an  individual  with  handicaps  an  equal 
opportunity  to  participate  in,  and  enjoy 


the  benefits  of.  the  agency's  program  or 
activity.  They  shall  also  include  an 
opportunity  for  individuals  with 
handicaps  to  request  the  auxiliary  aids 
of  their  choice.  This  expressed  choice 
shall  be  given  primary  consideration  by 
the  agency  S  17.160(a)(l)(i)).  The  agency 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  9 17.160(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  (see  supra  preamble 
discussion  of  §  17.150(a)(3)).  Unless  not 
required  by  i  17.160(d),  the  agency  shall 
provide  auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

The  discussion  of  §  17.150(a],  Program 
accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  agency's  obligation 
to  comply  with  S  17.160. 

In  some  circimistances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthly  period  of  time 
(e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
public  of  (1)  the  communications 
services  it  offers  to  afford  individuals 
with  handicaps  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  effectively 
communicate  with  vision-impaired  and 
hearing-impaired  persons  involved  in 
hearings  conducted  by  the  agency. 
Auxiliary  aids  shall  be  used  where 
necessary  for  effective  communication. 
If  sign  language  interpreters  are 
necessary,  the  agency  may  require  that 
it  be  given  reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter. 

The  agency  will  not  provide 
individually  prescribed  devices,  readers 


for  personal  use  or  study,  or  other 
devices  of  a  personal  nature 
(S  17.160(a)(l)(ii)].  For  example,  the 
agency  is  not  required  to  provide 
eyeglasses  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 
Similarly,  the  regulation  does  not 
require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information,  as  appropriate,  to 
individuals  with  handicaps  concerning 
accessible  services,  activities,  and 
facilities. 

Paragraph  (c)  requires  the  agency  to 
post  signs  at  inaccessible  facilities  that 
direct  users  to  locations  with 
information  about  accessible  facilities. 

Section  17.170    Compliance  Procedures 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  RehabiUtation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  vests  responsibility  for 
the  implementation  and  operation  of  this 
section  in  the  Office  of  the  Deputy 
Assistant  Secretary  for  Departmental 
Finance  and  Management. 

Paragraph  (d)(1)  is  adapted  from  the 
compliance  procedures  of  the 
Department  of  Justice's  regulation 
implementing  section  504  for  its 
federally  conducted  programs  and 
activities  (28  CFR  39.170(d)(l)(i).  It 
provides  that  complaints  may  be  filed 
by  a  person  who  alleges  that  he  or  she 
has  been  subjected  to  discrimination 
prohibited  by  this  part  or  that  he  or  she 
is  a  member  of  a  class  of  persons 
subjected  to  discrimination,  or  by  an 
authorized  representative  of  such  a 
person.  This  paragraph  prevents  third 
parties  from  filing  generalized 
complaints  where  there  has  been  no 
harm  to  a  particular  individual  or 
individuals. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(S  17.170(d)).  If  it  determines  that  it  does 
not  have  jurisdiction  over  a  complaint,  it 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  lo  an  appropriate  entity  of  the 
Federal  Government  (§  17.170(e)). 

Paragraph  (f)  requires  the  agency  to 
notify  Uie  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
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subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
acceps  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
(§  17.170(g)).  One  appeal  within  the 
agency  shall  be  provided  (5  17.170(i)). 
Tlie  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
Under  this  paragraph  the  agency  may 
have  any  required  investigation 
performed  by  a  nongovernment 
investigator  under  contract  with  the 
agency.  However,  the  statutory 
obligation  of  the  agency  to  make  a  final 
determination  of  compliance  or 
noncompliance  may  not  be  delegated. 

List  of  Subjects  in  31  CFR  Part  17 

Blind,  Buildings,  Civil  Rights. 
Employment,  Equal  employment 
opportimity.  Federal  buildings  and 
facilities,  Government  employees. 
Handicapped. 

For  the  reasons  set  forth  in  the 
Preamble,  Subtitle  A  of  Title  31,  Part  17 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 
David  M.  Nummy. 

Acting  Assistant  Secretary  of  the  Treasury 
(Management). 

Part  17  is  added  to  read  as  follows: 

PART  17— ENFORCEMENT  OF  NON- 
DISCRIMINATION ON  THE  BASIS  OF 
HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  THE  TREASURY 

Sec. 

17.101  Purpose. 

17.102  Application. 

17.103  Dermitions. 
17.104-17.109    [Reserved) 

17.110  Self-evaluation. 

17.111  Notice. 
17.112-17.129    (Reserved) 

17.130    General  prohibitions  against 

discrimination. 
17.131-17.139    (Reserved) 
17.140    Employment. 
17.141-17.148    [Reserved] 

17.149  Program  accessibility:  Discrimination 
prohibited. 

17.150  Program  accessibility:  Existing 
facilities. 

17.151  Program  accessibility:  New 
construction  and  alterations. 

17.152-17.159    (Reserved) 
17.160    Communications. 


17.161-17.169    [Reserved] 
17.170    Compliance  procedures. 
17.171-17.999    [Reserved] 
Authority:  29  U.S.C.  794.      ' 

917.101  PurpoM. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  ("section  504")  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States* 
Postal  Service. 

917.102  Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency, 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

917.103  Definitions. 

For  purposes  of  this  part  the  term — 

(a)  "Agency"  means  the  Department 
of  the  Treasury. 

(b)  "Assistant  Attorney  General" 
means  the  Assistant  Attorney  General. 
Civil  Rights  Division.  United  States 
Department  of  Justice. 

(c)  "Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportimity  to 
participate  in.  and  enjoy  the  benefits  of. 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers.  Brailled  materials, 
audio  recordings  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters, 
notetakers,  written  materials  and  other 
similar  services  and  devices. 

(d)  "Complete  complaint"  means  a 
vmtten  statement  that  contains  the 
complainant's  name  and  address,  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  of  individuals 
with  handicaps  shall  also  identify 
(where  possible)  the  alleged  victims  of 
discrimination. 

(e)  "Facility"  means  all  or  any  portion 
of  a  building,  structure,  equipment,  road, 
walk,  parking  lot,  rolling  stock,  or  other 


conveyance,  or  other  real  or  personal 
property. 

(f)  "Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  of  the  individual's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  As  used  in  this 
definition,  the  phrase: 

(1)  "Hiysical  or  mental  impairment" 
includes  (i)  any  physiological  disorder 
or  condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs,  cardiovascular 
reproductive,  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or  (ii)  any  mental  or 
psychological  disorder  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabiUties.  The  term  "physical 
or  mental  impairment"  includes,  but  is 
not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech 
and  hearing  impairments,  cerebral 
palsy,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addition  and  alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  Umits  one  or  more  of  the 
individual's  major  hfe  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (f)(1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

(g)  "Qualified  individual  with 
handicaps"  means — 

(1)  With  respect  to  an  agency  program 
or  activity  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
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who  con  achieve  Ihe  purpose  of  the 
program  or  activity  without 
modiflcatiorM  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  the  program;  and 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(3)  For  purposes  of  employment, 
"qualified  handicapped  person"  is 
defined  in  29  CFR  1613.702(f).  which  is 
made  applicable  to  this  part  by  S  17.140. 

(h)  "Section  504"  means  section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L 
S3-112.  87  Stat.  394  (29  U.S.C.  794]),  as 
B:nended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1817):  the  RehabUitaUon. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602,  92 
Stat.  2955);  and  the  Rehabilitation  Act 
Amendments  of  1988  (Pub.  L  99-506. 100 
Stat.  1810).  As  used  in  this  part  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

n  17.104-17.109    [RtMrvMl] 

S  17.110    8M<«valuatlon. 

(a)  The  agency  shall,  by  one  year  after 
the  effective  date  of  this  part,  evaluate 
i'.s  current  policies  and  practices,  and 
the  effects  thereof,  to  determine  if  they 
meet  the  requirements  of  this  part.  To 
the  extent  modification  of  any  such 
policy  and  practice  is  required,  the 
iigency  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
includint^  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  telephonic  and  written). 

(c)  The  agency  shall,  until  three  years 
following  the  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

f  17.111    Notice. 

The  agency  shall  make  available  to  all 
Treasury  employees,  and  to  all 
interested  persons,  as  appropriate, 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
orograms  or  activities  conducted  by  the 
agency,  and  make  such  information 


available  to  them  in  such  a  manner  as  is 
necessary  to  apprise  them  of  the 
protections  against  discrimination 
assured  them  by  section  504  of  this  part. 

§§17.112.-17.129    [Reserved] 

§17.130    Qenerei  proMbMone  agaifwt 
dlscriminaticn. 

(a)  No  qualified  individual  with 
handicaps  in  the  United  States,  shall, 
solely  by  reason  of  his  or  her  handicap, 
be  excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not  directiy 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  indivTdual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid.  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others: 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
invididual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  For  purposes  of  this  part,  aids, 
benefits,  and  services,  to  be  equally 
effective,  are  not  required  to  produce  the 
identical  result  or  level  of  achievement 
for  individuals  with  handicaps  and  for 
nonhandicapped  persons,  but  must 
afford  individuals  with  handicaps  equal 
opportimity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  in  the  most 
integrated  setting  appropriate  to  the 
individual's  needs. 


(3)  E''en  if  the  agency  is  permitted, 
under  paragraph  (b)(l)(iv)  of  this 
section,  to  operate  a  separate  or 
different  program  for  individual  with 
handicaps  or  for  any  class  of  individuals 
with  handicaps,  the  agency  must  permit 
any  qualified  individuals  with 
handicaps  who  wishes  to  participate  in 
the  program  that  is  not  separate  or 
different  to  do  so. 

(4)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(6)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(7)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  hcensces  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not,  themselves,  covered 
by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  no! 
prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
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needs  of  qualified  individuals  with 
handicaps. 

§§17.131-17.139    [ReservMll 

§17.140    Empioyment 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Department. 
The  definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§17.141-17.148    Resmvedl 

§  1 7. 1 49    Program  accessibility: 
Discrimination  prohit>Hed. 

Except  as  otherwise  provided  in 
S  17.150,  no  qualified  individual  with 
handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

§  1 7. 1 50    Program  accessibility:  Existing 
facilities. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not  require  the 
agency — 

(1)  To  make  structural  alterations  in 
each  of  its  existing  facilities  in  order  to 
make  them  accessible  to  and  usable  by 
individuals  with  handicaps  where  other  . 
methods  are  effective  in  achieving 
compliance  with  this  section;  or 

(2)  To  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens. 

In  those  circumstances  where  agency 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  agency  has  the  burden  of 
proving  that  compliance  with  the 
§  17.150(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 


activity  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectiu-al 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  and  any  regulations 
implementingit.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  (60)  days  of  the  effective  date  of 
this  part  except  that  where  structural 
changes  in  facilities  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop 
within  six  months  of  the  effective  date 
of  this  part,  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 
an  opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  telephonic 
and  written).  A  copy  of  the  transition 
plan  shall  be  made  available  for  public 
inspection.  The  plan  shall  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the  physical 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 


(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities  ' 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  no  longer  than 
one  year,  identify  steps  that  will  be 
taken  during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§17.151    Program  AccesslbUny:  New 
construction  and  aiteratKMis. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157),  as  established  in  41  CFR 
101-19.600  through  101-19.607  apply  to 
buildings  covered  by  this  section. 

§§17.152-17.159    [Reserved] 

§  1 7. 1 60    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  effectively  communicate  with 
applicants,  participants,  personnel  of 
other  Federal  entities,  and  members  of 
the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps. 

(ii)  rhe  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature  to 
applicants  or  participants  in  programs. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  the  agency  shall  use 
telecommunication  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  to 
communicate  with  persons  with 
impaired  hearing. 

(b)  The  agency  shall  make  available  to 
interested  persons,  including  persons 
with  impaired  vision  or  hearing, 
information  as  to  the  existence  and 
location  of  accessible  ser\'ices, 
activities,  and  facilities. 

(c)  The  agency  shall  post  notices  at  a 
primary  entrance  to  each  of  its 


24212 


Federal  Register  /  Vol.  54.  No.  107  /  Tuesday.  June  6.  1989  /  Proposed  Rules 


inaccessible  facilities,  directing  users  to 
an  accessible  facility,  or  to  a  location  at 
which  they  can  obtain  information  about 
accessible  facilities.  The  international 
symbol  for  accessibility  shall  be  used  at 
each  primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens. 
In  those  circumstances  where  agency 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  flnancial  and  administrative 
burdens,  the  agency  has  the  burden  of 
proving  that  compliance  with  8  17.160 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  or  his  or  her  designee  after 
considering  all  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  of 
such  burdens  but  would  nevertheless 
ensure  that,  to  the  maximum  extent 
possible,  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

§§17.161-17.169    [Reeerved] 

117.170   Compliance  procedurte. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportimity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

(c)  All  other  complaints  alleging 
violations  of  section  504  shall  be  flled 
and  processed  according  to  regulations 
which  will  be  published  by  this 
Department.  Until  such  regulations  are 
published,  all  complaints  alleging 
violations  of  section  504  that  do  not 
concern  employment  will  be  filed  with 
the  Director,  Human  Resources 
Directorate,  who  will  forward  them  to 
the  appropriate  offlces  for  processing. 


Responsibility  for  implementation  and 
operation  of  this  section  shall  be  vested 
in  the  Office  of  the  Deputy  Assistant 
Secretary  for  Departmental  Finance  and 
Management. 

(d)  (1)  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this  part 
may  by  him  or  herself  or  by  his  or  her 
authorized  representative  flle  a 
complaint.  Any  person  who  believes 
that  any  specific  class  of  persons  has 
been  subjected  to  discrimination 
prohibited  by  this  part  and  who  is  a 
member  of  that  class  or  the  authorized 
representative  of  a  member  of  that  class 
may  file  a  complaint. 

(2)  The  agency  shall  accept  and 
investigate  all  complete  complaints  over 
which  it  has  jurisdiction. 

(3)  All  complete  complaints  must  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination.  The  agency  may 
extend  this  time  period  for  good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
Government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a 
building,  or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  100  days  of  the  receipt  of  a 
complete  complaint  over  which  it  has 
jurisdiction,  the  agency  shall  notify 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  S  17.170(g).  The  agency  may 
extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Director,  Equal 
Employment  Opportunity,  or  his  or  her 
designee,  who  will  issue  the  Rnal  agency 
decision  which  may  include  appropriate 
corrective  action  to  be  taken  by  the 
agency. 

(j)  The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  30  days  of  the  receipt  of  the 
appeal.  If  the  agency  determines  that  it 
needs  additional  information  from  the 
complainant,  it  shall  have  30  days  horn 
the  date  it  received  the  additional 


information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  for  an  individual  case  when 
the  Deputy  Secretary  determines  that 
there  is  good  cause,  based  on  the 
particular  circumstances  of  that  case,  for 
the  extension. 

(I)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies  or 
may  contract  with  a  nongovernment 
investigators  to  perform  the 
investigation  but  the  authority  for 
making  the  Final  determinations  may  not 
be  delegated  to  another  agency. 

H  17.171-17.999    (Reserved] 

[FR  Doc.  89-13383  Filed  6-5-89;  8:45  am] 

BHJJNO  COOC  4<10-2»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  290O-AE01 

Duty  Periods 

aocncy:  Department  of  Veterans 
Affairs. 

action:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulation  for  classincation  of  training 
performed  by  members  of  the  Senior 
Reserve  Officers'  Training  Corps.  This 
change  is  required  because  of  a  change 
of  law  regarding  the  definition  of 
training  for  this  group.  The  intended 
result  of  this  change  is  to  clarify  the 
duty  status  of  this  group  during  specific 
types  of  training. 

DATES:  Comments  must  be  received  on 
or  before  July  6, 1989.  Comments  will  be 
available  for  public  inspection  until  July 
17, 1989.  This  amendment  is  proposed  to 
be  effective  October  1, 1988.  in 
accordance  with  the  provisions  of  Pub. 
L  100-456  (1988). 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132.  at  the  above 
address  and  only  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.  Monday  through 
Friday  (except  holidays)  until  July  17, 
1989. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Leonard.  Legal  Consultant. 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 

633(c)  of  Pub.  L 100-456.  National 
Defense  Authorization  Act.  amends  38 
U.S.C.  101,  requiring  training  duty 
performed  by  members  of  the  Senior 
Reserve  Officers'  Training  Corps  for 
periods  of  less  than  four  weeks,  or  for 
any  period  which  is  not  a  prerequisite  to 
commissioning,  to  be  defined  as 
"inactive  duty  training"  rather  than 
"active  duty  for  training."  Training  by 
applicants  for  membership  in  the  Senior 
Reserve  Officers'  Training  Corps  as 
defmed  in  5  U.S.C.  6140(g)  is  also 
included  under  the  definition  of 
"inactive  duty  training."  We  propose  to 
implement  this  change  by  amending  38 
CFR  3.6  (c)  and  (d). 

The  Secret«iry  hereby  certifies  that 
this  proposed  regulatory  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defmed  in  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  The  reason  for  this  certification  is 
that  this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  proposed  amendment  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  proposed 
regulatory  amendment  is  non-major  for 
the  following  reasons. 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101.  64.104, 64.105,  64.106,  64.109,  and 
64.110. 

List  of  Subjecto  in  39  CFR  Part  3 

Administrative  practice  and  procedure. 
Claims.  Handicapped,  Health  care.  Pensions, 
Veterans. 

Approved:  May  12, 1989. 
Edward ).  Derwinski, 

Secretary  of  Veterans  Affairs. 

38  CFR  Pari  3,  Adjudication,  is 
proposed  to  be  amended  as  follows: 


PART  3— [AMENDED] 

In  S  3.6.  paragraph  (c)(4)  is  revised, 
and  authority  citation  is  added  following 
paragraph  (c)(5).  paragraph  (d)(3)  is 
redesignated  as  paragraph  (d)(4), 
paragraph  (d)(2)  is  revised,  new 
paragraph  (d)(3)  and  a  new  authority 
citation  for  the  section  are  added  so  the 
revised  and  added  text  reads  as  follows: 

S3.6    Dutypertods. 


(c)  *  *  * 

(4)  Duty  performed  by  a  member  of  a 
Senior  Reserve  Officers'  Training  Corps 
program  when  ordered  to  such  duty  for 
the  purpose  of  training  or  a  practice 
cruise  under  Chapter  103  of  Title  10. 
United  States  Code. 

(i)  The  requirements  of  this  paragraph 
are  effective — 

(A)  On  or  after  October  1. 1982.  with 
respect  to  deaths  and  disabilities 
resulting  from  diseases  or  injuries 
incurred  or  aggravated  after  September 
30, 1982,  and 

(B)  October  1, 1983,  with  respect  to 
deaths  and  disabilities  resulting  from 
diseases  or  injuries  incurred  or 
aggravated  before  October  1, 1982. 

(ii)  Effective  on  or  after  October  1. 
1988,  such  duty  must  be  prerequisite  to 
the  member  being  commissioned  and 
must  be  for  a  period  of  at  least  four 
continuous  weeks. 

(Authority:  38  U.S.C.  101(22)P)  as  amended 
by  Pub.  L  100-456) 

(5)  *  •  * 
(Authority:  38  U.S.C.  101(22) 

(d)  *   *   * 

(2)  Special  additional  duties 
authorized  for  Reserves  (including 
commissioned  officers  of  the  Reserve 
Corps  of  the  Public  Health  Service)  by 
the  Secretary  concerned  and  performed 
by  them  on  a  voluntary  basis  in 
connection  with  the  prescribed  training 
or  maintenance  activities  of  the  units  to 
which  they  are  assigned;  and 

(3)  Training  (other  than  active  duty  for 
training)  by  a  member  of.  or  applicant 
for  membership  (as  defined  in  5  U.S.C. 
8140(g))  in,  the  Senior  Reserve  Officers' 
Training  Corps  prescribed  under 
Chapter  103  of  Title  10.  United  States 
Code. 


(Authority:  38  U.S.C.  101(23)) 

[FR  Doa  89-13297  FUed  6-^-89;  8:45  am] 

BILUNG  COOE  S320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 

[AD-FRL-3598-4] 

Requhvments  for  Preparatiofts, 
Adoption,  and  SutMnittal  of 
Implementation  Plans;  Mettiods  for 
Measurement  of  PMio  Emissions  From 
Stationary  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  The  EPA  has  promulgated  a 
revised  National  Ambient  Air  Quality 
Standard  (NAAQS)  (52  FR  24634), 
which,  depending  on  the  control  strategy 
adopted  by  the  State,  may  require  State 
implementation  plans  (SIFs)  to  contain 
emission  limits  for  particulate  matter 
(PM)  with  an  aerodynamic  diameter  of 
10  ^m  or  less  (PMio).  Because  of  the 
need  for  a  source  test  method  for  PMio. 
the  Agency  proposes  to  add  two  PMia 
methods.  Methods  201  and  201A.  for  the 
measurement  of  PMio  emissions  from 
stationary  sources,  to  Appendix  M,  40 
CFR  Part  51.  Appendix  M  is  a  newly 
designated  repository  for  example  test 
methods  for  SIFs.  The  Agency  also 
proposes  to  revise  Subpart  K,  40  CFR 
Part  51,  to  direct  States  to  Appendix  M 
and  to  reiterate  the  fact  that  each  SIP 
must  include  enforceable  test  methods 
with  each  emission  limit  in  the  SIP, 
including  PMio.  The  PMio  source  test 
method  shall  be  Method  201.  201  A.  or  an 
acceptable  alternative.  A  public  hearing 
will  be  held,  if  necessary,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed  rule. 

dates:  Comments.  Comments  must  be 
received  on  or  before  August  21, 1989. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  June  27, 1989,  a  public 
hearing  will  be  held  July  21, 1989, 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  hearing  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  June  27, 1989. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (LE-131). 
Attention:  Docket  Number  A-88-08,  U.S. 
Environmental  Protection  Agency.  Room 
M1500— 1st  floor.  Waterside  Mall.  401  M 
Street,  SW.,  Washington.  DC  2046a 
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Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory  Building.  Research  Triangle 
Park.  North  CaroHna.  Persons  interested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Roy 
Huntley,  Emission  Measurement  Branch 
(MD-19).  Technical  Support  Division. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-1060. 

FON  nmrnm  mntmAnom  contact: 

Roy  Huntley  or  Roger  Shigehara. 
Emission  Measurement  Branch  (MD-19), 
Technical  Sup|}ort  Division,  telephone 
number  (919)  541-lOea  or  Joseph ). 
Sableski,  Air  Quahty  Management 
Division  (MD-15),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  Ml-See7. 

tu^niMKNTAiiv  mromiATiONc 
I.  The  Rulemaking 

Section  110  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410],  specifies  that 
States  are  to  submit  plans  for  EPA 
approval  that  provide  for  the  attainment 
and  maintenance  of  emission  standards 
through  control  programs  directed  at 
sources  of  the  pollutants  involved. 
Those  plans  shall  include  enforceable 
test  methods  for  each  emission  limit. 
Including  PMio.  The  source  test  method 
for  PMio  shall  be  Method  201,  201A.  or 
an  acceptable  alternative. 

Although  EPA  recognized  this  need  on 
the  part  of  the  States  for  test  methods 
when  it  proposed  and  promulgated  the 
PMio  standard  and  the  associated 
implementation  requirements,  EPA  did 
not  have  sufficient  time  and  resources  to 
develop  a  PMio  source  test  method. 
Accodingly,  Q>A  elected  to  provide 
States  and  local  control  agencies  and 
the  public  with  guidance  on  how  a 
widely  accepted  source  testing  train, 
EPA's  Method  5  train,  could  be  modified 
to  measure  I^io.  Appendix  C  of  the 
PMio  SIP  Development  Guideline  gives 
instructions  which  would  allow  a  person 
knowledgeable  in  source  testing  theory 
and  methods  to  adapt  a  Method  5  train 
for  measuring  emissions  of  PMio. 

Improved  PMio  source  test 
methodology  has  since  been  developed 
and,  in  order  to  make  this  methodology 
available  to  States,  the  EPA,  in  this 
notice,  is  proposing  to  publish  two  PMio 
source  test  methods  in  the  Federal 
Register.  The  methods  will  be  published 
as  example  test  methods  in  Appendix 
M,  which  this  notice  will  designate  as  a 
repository  for  example  test  methods  that 
States  can  use  in  their  SIP's.  Appendix 
M,  entitled  Example  Test  Methods  for 


State  Implementation  Plans,  will  contain 
methods  numbered  201-299. 

This  notice  also  revises  Subpart  K  to 
emphasize  the  requirement  that  States 
must  include  enforceable  test  methods 
in  their  SIP's  for  each  emission  limit. 
Also,  Subpart  K  is  revised  to  direct 
States  to  Appendix  M,  and  two  methods 
for  measuring  PMio  from  stationary 
sources  are  added  to  Appendix  M.  The 
first  method.  Method  201  (also  known  as 
the  Exhaust  Gas  Recycle  (EGR) 
Procedure),  uses  a  recycle  loop  to 
maintain  a  constant  flow  rate  through  a 
cyclone  while  maintaining  isokinetic 
flow  conditions  at  the  nozzle.  The 
second  method.  Method  201A 
(previously  known  as  SIM-5  and  called 
the  Constant  Sampling  Rate  (CSR) 
Procedure  in  this  action),  maintains  a 
constant  sampling  rate  through  the 
particle  sizing  device  while  keeping  the 
anisokinetic  errors  within  well  defined 
limits.  The  EPA  considers  the  methods 
equivalent  in  PMio  measurement  and  is 
therefore  proposing  both  methods. 

Interested  parties  were  advised  by  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (53  FR  11688)  of  the 
Agency's  intention  to  propose  methods 
to  measiue  PMio  source  emissions. 

Technical  Prob/ems  in  PMio  Emission 
Measurement 

The  collection  of  PMio  is  based  on  the 
aerodynamic  behavior  of  particles. 
Therefore,  two  types  of  inertial 
separators— cascade  impactors  and 
cyclones — are  most  appropriate  for  the 
in-stack  collection  of  I^io.  Although 
similar  principles  are  involved,  each  has 
advantages  and  disadvantages. 

Cascade  impactors  are  best  suited  for 
determining  multiple  cut  fractions  of  PM. 
Their  technology  is  developed  to  the 
point  that  their  performance  can  be 
accurately  predicted  from  geometrical 
and  flow  considerations.  However,  each 
stage  can  collect  only  a  few  milligrams 
of  F^  before  particle  bounce  adversely 
affects  collection  performance. 
Omission  of  stages  in  impactors  to 
reduce  the  number  of  size  fractions  and 
increase  catch  sizes  hastens  the 
increase  of  errors  due  to  particle 
bounce.  Because  of  problems  due  to 
particle  bounce,  the  sampling  times  with 
cascade  impactors  are  relatively  short. 

Cyclones  perform  well  as  single  stage 
collectors,  do  not  suffer  from  problems 
due  to  particle  bounce,  and  have  the 
potential  of  collecting  PM  mass  in  the 
order  of  grams.  However,  current 
theories  on  cyclone  operations  are 
rudimentary  and  cannot  accurately 
predict  cyclone  performance  from 
geometrical  and  flow  considerations. 
This  limits  the  use  of  cyclones  to  those 
that  have  been  demonstrated  to  produce 


the  necessary  particle  cut  size  through 
empirical  calibration  procedures.  The 
cut  size  of  an  inertial  sizing  device  is 
defined  here  as  the  aerodynamic 
diameter  of  a  particle  that  has  a  50 
percent  probability  of  capture  by  the 
device.  Cyclones  capable  of  collecting 
PMio  with  acceptable  sharpness  of  cut 
have  been  developed  and  are  currently 
available  for  both  the  EGR  and  CSR 
sampling  trains. 

Sampling  from  stacks  presents 
challenges  when  using  inertial  sizing 
devices.  For  example,  the  aerodynamic 
cut  size  is  a  function  of  the  flow  rate  and 
viscosity  of  the  gas  flowing  through  the 
sizing  device.  Therefore,  the  flow  rate 
through  the  sizing  device  must  be  kept 
at  a  constant  discrete  value  to  maintain 
the  cut  size  at  10  ^m.  Since  stack 
velocities  usually  vary  from  point  to 
point,  maintaining  both  isokinetic 
sampling  rates  and  constant  sizing 
device  flow  rates  in  the  sizing  device  is 
a  problem  not  easily  overcome.  The  two 
PMio  methods  offer  different  solutions  to 
this  problem. 

The  EGR  Procedure.  The  EGR  train 
samples  isokinetically  at  the  nozzle  tip 
and  recycles  a  filtered,  dried  portion  of 
the  exhaust  sample  gas  back  through  a 
single  state  cyclone  to  maintain  the 
constant  flow  rate  through  the  cyclone 
required  for  a  cut  size  of  10  fim. 
Isokinetic  sampling  is  maintained  by 
changing  the  recycle  and  sample  flow 
rates.  For  example,  if  the  stack  gas 
velocity  increases,  the  tester  can 
increase  the  nozzle  velocity  to  match  the 
stack  velocity  by  increasing  the  sample 
flow  rate  while  simultaneously 
decreasing  the  recycle  flow  rate  so  that 
the  total  flow  rate  through  the  cyclone 
remains  the  same.  Thus,  the  recycle 
capability  of  the  EGR  procedure  permits 
the  tester  to  sample  isokinetically  in  the 
presence  of  variable  stack  gas  velocity 
while  maintainig  a  constant  cut  size  of 
10  ^m  in  the  cyclone. 

The  EGR  sampling  train  includes  a 
meter  and  flow  control  console  to 
monitor  the  sample,  recycle,  and  total 
flow  rates  throughout  the  sampling  train. 
The  nozzle  is  constructed  to  allow  for 
the  addition  of  recycle  exhaust  gas.  The 
sampling  protocol  is  similar  to  Method  5 
except  that  the  required  maximum 
number  of  points  in  a  stack  is  12.  Also,  a 
total  PM  catch  can  be  calculated  by 
summing  the  PMio  catch  and  the  cyclone 
catch. 

The  ERG  sampling  train  is  available 
commercially,  however,  only  one 
company  manufactures  the  train.  The 
cost  is  approximately  $19,000.  An  earlier 
Federal  Register  notice  (53  FR  11688) 
erroneously  reported  this  cost  to  be 
$10,000. 
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The  CSR  Procedure.  The  CSR  sizing 
device  can  be  either  a  cyclone  or  a 
cascade  impactor.  In  this  procedure,  a 
constant  sampling  rate  required  for  a  10 
fim  cut  size  is  maintained  throughout  the 
sample  traverse.  The  anisokinetic  error 
is  kept  within  acceptable  limits  by 
specifying  a  permissible  range  of 
velocity  values  for  each  sampling  probe 
nozzle.  The  nozzle  selected  is  the  one 
whose  maximum  and  minimum  velocity 
values  bracket  all  of  the  actual  sampling 
point  velocities.  Often  only  one  nozzle  is 
required  to  complete  a  sampling  run,  but 
if  the  sampling  point  velocities  vary 
beyond  the  specifled  range  of  any  single 
nozzle,  the  use  of  more  than  one  nozzle 
and  sampling  train  per  traverse  will  be 
necessary.  A  larger  number  (11)  of 
nozzles  are  recommended  to  increase 
the  likelihood  that  the  tester  can 
complete  the  sample  traverse  with  only 
one  nozzle  and  sampling  train. 

To  add  practicaUty  to  the  procedure, 
the  criteria  for  accepting  the  results  in 
terms  of  isokinetic  variation  are  more 
liberal  than  for  the  EGR  procedure. 
Rather  than  the  ±10  percent  allowed  for 
the  EGR  procedure,  an  isokinetic 
variation  of  ±20  percent  with  all  of  the 
sampling  points  within  the  nozzle 
velocity  limits  or  ±10  percent  with  no 
more  than  one  sampling  point  outside 
the  nozzle  velocity  is  used.  Because  the 
particles  of  interest  are  less  affected  by 
inertial  effects  than  larger  particles,  the 
total  PM  catch  will  not  be  as  accurate  as 
the  EGR  procedure.  To  account  for  the 
effects  of  sampling  anisokinetically,  the 
sampling  time  at  each  point  is  adjusted 
proportionally  to  the  velocity  at  that 
point  to  provide  a  velocity  weighted 
sample. 

The  CSR  procedure  uses  a  standard 
Method  5  sampling  train,  two  glass  fiber 
filters,  and  an  inertial  sizing  device, 
either  a  cyclone  or  a  cascade  impactor. 
The  impactors  will  have  to  be 
extensively  cahbrated  for  this 
procedure.  The  approximate  cost  of  a 
calibrated  impactor,  pre-coUector,  and 
11  nozzles  is  $8,000.  The  approximate 
cost  of  a  PMio  cyclone  and  11  nozzles  is 
$3,000. 

Both  the  EGR  and  the  CSR  procedures 
have  two  glass  flber  filters.  One  filter  is 
located  out-of-stack  directly  behind  the 
probe  and  maintained  at  a  constant 
temperature  of  120  ±  14  °C  (248  ±  25 
°F).  The  temperature  requirement  of  the 
out-of-stack  filter  is  consistent  with  the 
temperature  requirement  of  the  Method 
5  filter. 

Another  filter  is  an  in-stack  filter, 
located  directly  behind  the  sizing 
device.  The  PMio  concentration  at  many 
sources  can  be  very  low,  and  the 
recovery  of  small  amounts  of  PMio  over 
a  large  surface  area,  such  as  the  interior 


surfaces  of  a  long  probe,  is  di^icult 
Therefore,  this  filter  collects  PMio 
immediately  behind  the  sizing  device  at 
stack  temperatures,  and  usually  catches 
the  majority  of  the  PMio.  In  both 
methods,  PMio  is  the  sum  of  the  PM 
recovered  on  both  filters  and  on  all  of 
the  surfaces  fi-om  the  sizing  device  to 
the  front  half  of  the  out-of-stack  filter. 

Comments  and  Responses  to  ANPR 

The  comment  period  extended  from 
April  8, 1988,  to  May  9, 1988.  Seventeen 
comment  letters  were  submitted.  The 
American  Mining  Congress,  BP  America, 
and  the  Utilities  Air  Regulatory  Group 
also  requested  an  additional  30  days  in 
which  to  comment.  These  extensions 
were  granted. 

Commenters  included  three  oil 
companies,  four  trade  associations, 
three  local  control  agencies,  three 
cement  companies,  one  aluminum 
company,  one  car  manufactiirer,  and 
two  public  utilities.  The  major  comments 
and  responses  are  summarized  below. 

PMio  Measurement 

Three  commenters  preferred  the  EGR 
method,  two  commenters  preferred  the 
CSR  method,  and  three  commenters  said 
that  either  method  would  be  more 
accurate  than  using  an  assumed  PMio 
ratio  and  a  total  PM  measurement.  As  a 
result  of  the  comments,  EPA  is 
proposing  both  methods. 

Two  commenters  criticized  EPA  for 
proposing  the  PMio  emission  test 
meUiods  after  the  deadline  for  the  PMio 
based  SIP,  and  questioned  the  legality  of 
EPA  disapproving  a  previously 
approved  SIP  because  the  SIP  specifies 
another  method  to  measure  PMio.  Also, 
these  two  commenters  are  concerned 
that  EPA  would  use  one  of  these  new 
methods  to  determine  compliance  for  a 
PMio  SIP  emission  limit  that  was  based 
on  a  "nonreference"  method. 

When  EPA  promulgated  the  PMio 
NAAQS  in  July  1987,  a  method  for 
measuring  PMio  emissions  was  included 
in  the  PMio  SIP  Development  Guideline. 
This  method  was  considered  an  interim 
method  to  be  used  until  the  ERG  and  the 
CSR  methods  could  be  developed  and 
promulgated.  It  is  very  similar  to  the 
CSR  method  being  proposed  today 
except  that  the  train  described  in  the 
Guideline  had  only  one  filter. 

To  date,  no  PMio  SIP  has  received 
final  approval  by  EPA.  It  is  thus  possible 
for  a  State  to  include  a  PMio  test  method 
in  its  PMio  SIP  as  that  SIP  is  being 
developed.  The  EPA  expects  all  States 
to  either  make  provision  in  their  SIP's 
for  an  in-stack  test  method  based  on  the 
methods  proposed  herein,  or  for  an 
alternate  method  acceptable  to  the 
Administrator,  or  to  commit  to  including 


a  PMio  test  method  in  their  SIP  based  on 
the  methods  EPA  finally  promulgates. 

One  commenter  did  not  like  the  out- 
of-stack  filter  for  two  reasons.  First, 
both  methods  have  been  developed  and 
field  tested  with  only  the  in-stack  filter. 
The  commenter  felt  that  the  addition  of 
the  out-of-stack  filter  changes  the 
method  and  new  field  tests  should  be 
done  before  these  methods  are 
proposed.  Second,  the  addition  of  the 
out-of-stack  filter  means  that  the  sample 
probe  must  be  glass-lined.  Hie 
commenter  felt  that  the  torque  of  the 
heavy  sampling  apparatus  (cyclone, 
nozzle,  filter  holder,  and  pilot)  would 
break  a  conventional  Method  5  glass 
liner. 

The  out-of-stack  filter  was  added  to 
make  the  measurements  similar  to 
Method  5.  Since  the  addition  of  the  out- 
of-stack  filter  makes  either  of  the  PMi* 
methods  not  significantly  different  from 
other  PM  methods,  a  new  round  of  field 
tests  is  not  justified. 

The  EPA  agrees  that  the  samphng 
apparatus  of  the  EGR  sampling  train  is 
heavier  than  the  sampling  apparatus  of 
the  Method  5  sampling  train  and  that  the 
extra  weight  would  probably  break  a 
glass  liner  if  the  probe  was  constructed 
like  the  Method  5  probe.  If  these 
methods  are  promulgated  with  the  out- 
of-stack  filter,  the  sampling  probe  of 
both  methods  will  have  to  be  redesigned 
to  reduce  the  torque  of  the  sampling 
apparatus  on  the  glass  liner.  If  stack 
temperature  permits,  a  Teflon  liner  may 
be  used. 

Three  conmienters  cited  a  report  by 
'  Kilkelly  Environmental  Associates 
(KEA)  that  states  that  ambient  and 
source  PM  size  separators  have  different 
sample  collection  characteristics  and 
that  these  differences  can  result  in  the 
over  prediction  of  source  PMio  emissions 
by  an  average  of  38  percent.  The  KEA 
report  concludes  that  the  PMi©  source 
test  methods  may  overestimate  a 
source's  contributions  to  ambient  PMio 
concentrations  significantly. 

The  conclusions  and  estimates  by 
KEA  were  based  on  a  misinterpretation 
of  data.  The  data  used  in  the  K£A  report 
were  obtained  from  Southern  Research 
Institute  (SoRI)  and  are  the  same  data 
EPA  used  to  develop  AP-42  emission 
factors.  The  KEA  report  confused 
physical  or  Stokes  diameter  with 
aerodynamic  diameter  when  calculating 
source  PMio  emission  data.  In  effect, 
KEA  calculated  values  for  PMi«  rather 
than  for  PMio.  The  EMB  contacted  SoRI 
and  obtained  the  correct  values.  These 
values  indicate  that  the  collection 
effectiveness  for  the  source  PMio 
sampler  and  the  collection  effectiveness 
for  the  ambient  sampler  are  essentially 
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the  same  and  that  KEA's  conclusions 
are  not  correct. 

One  commenter  stated  that  EPA 
should  conduct  interiaboratoiy 
collaborative  testing  before 
promulgation.  The  EPA  feels  that 
collaborative  tests  are  desirable,  but  not 
essential.  The  EPA  has  promulgated 
numerous  methods  without  doing  this 
type  of  testing  and  has  no  plans  for 
collaborative  testing  for  either  PMio 
method  before  promulgation. 

Condensible  Measurement 

Regarding  the  measurement  of 
condensible  PM.  four  commenters 
preferred  the  impinger  catch  method, 
four  preferred  special  procedures,  three 
preferred  the  dilution  and  filter  method, 
and  two  felt  that  none  of  the  methods 
described  in  the  ANPR  were  acceptable. 

Several  commenters  felt  that 
condensible  PM  should  not  be  measured 
when  determining  compliance  with  an 
emission  limit  that  is  based  on  a  test 
method  that  does  not  measure 
condensible  PM.  The  EPA  agrees  with 
these  commenters.  The  test  method  for 
^  determining  compUance  with  an 
esussion  standard  should  consider  the 
means  used  to  establish  the  emission 
standard.  The  EPA  discussed  the 
problem  of  whether  or  not  to  include 
condensibles  in  the  PMio  SIP 
Development  Guideline.  As  discussed  in 
that  document,  EPA  recognizes  that 
many  sources  with  good  particulate 
controls  may  emit  significant  amounts  of 
condensible  particulate  matter.  All 
methods  discussed  herein  do,  in  fact, 
collect  varying  amounts  of  condensible 
particulate  matter  depending  primarily 
on  the  temperature  of  the  filter  or  other 
collecting  media.  Thus,  the  greatest 
amount  oif  condensibles  would  be 
collected  in  the  impingers  in  the  train  as 
they  are  immersed  in  an  ice  batfi  that 
cools  the  gas  stream  to  20  *C  The  next 
greatest  amount  would  be  collected  on 
the  out-of-stack  filter  as  it  is  maintained 
at  120  *C.  The  least  amount  woxild  be 
collected  on  the  in-stack  filters, 
assuming  the  gas  temperature  in  the 
stack  to  be  above  120  *C.  By  allowing 
the  States  to  adopt  alternate  methods  to 
those  proposed  herein,  EPA  is  allowing 
them  to  make  provision  for  test  methods 
applicable  to  sources  that  have  large 
amounts  of  condensibles  in  their 
eflluents.  Sudi  sources  might  best  be 
tested  with  a  train  in  whidh  there  are  no 
filters,  all  materials  being  collected  in 
the  impingers. 

Another  commenter  stated  that 
condensible  PM  are  uncontroNabie 
because  they  exist  as  vapor  in  the  stack. 
The  EPA  agrees  that  a  material  in  the 
vapor  state  cannot  be  controlled  by  dry 
particulate  control  devices.  However, 


condensible  emissions  can  be  reduced 
by  other  means,  such  as  wet  scrubbers, 
incinerators,  or  process  modifications. 

Other  commenters  believed  that  die 
EPA  should  first  define  condensible  PM. 
then  develop  a  method  to  measure  them. 
In  addition,  the  test  method  should 
simulate  the  gradual  cooling  in  the 
atmosphere. 

Hie  EPA  has  defined  condensible 
particulate  in  section  5.5  of  the  PMio  SIP 
Development  Guideline.  Condensible 
particulate  matter  can  be  broadly 
defined  as  material  that  is  not 
particulate  matter  at  stack  conditions 
but  which  condenses  upon  cooling  and 
dilution  in  the  ambient  air  to  form 
particulate  matter  immediately  after 
discharge  from  the  stack.  Condensible 
particulate  matter  is  of  potential 
importance  because  it  usually  is  quite 
fine  and  thus  falls  primarily  within  the 
PMio  fraction. 

It  is  unlikely  that  a  method  can  be 
developed  that  will  measure  exactly 
that  portion  of  condensible  emissions 
that  contribute  to  ambient  PM 
concentrations.  The  only  prudent  course 
is  to  select  a  method  that  has  good 
precision  and  either  reasonably 
measures  condensible  emissions  or 
measures  an  acceptable  surrogate. 
Therefore,  the  EPA  is  currendy 
examining  two  approaches  to  measuring 
condensible  emissions.  The  impinger 
catch  procedure  is  a  gravimetric 
determination  of  a  modified  Method  5 
"back-half'.  The  dilution  and  filter 
procedure  is  a  gravimetric  determination 
of  a  filter  catch  after  the  stack  gas  has 
been  diluted  and  cooled  by  conditioned 
ambient  air.  In  both  of  these  procedures, 
the  test  method  will  define  condensible 
PM.  Since  data  available  to  the  EPA 
indicate  that  condensible  stack  gases 
condense  outside  the  stack  as  PMio,  the 
Agency  is  planning  to  eventually 
propose  methods  for  condensible 
emissions.  Regardless  of  the 
condensible  issue.  States  are  required  to 
include  Method  201, 201A.  or  an 
acceptable  alternative  in  their  SIP. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  test 
method  in  accordance  with  section 
307(d)(5)  of  the  Glean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  a<klress  given 
in  the  AOOMESMS  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 


Central  Docket  Section  address  given  in 
the  ADOfiesscs  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  woricing  hours  at  EPA's  Central 
Docket  Section  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-88-08.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (Section  307(dK7)(A)). 

C.  Office  of  Management  andButfget 
Review 

Executive  Order  12291  Review.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
rulemaking  is  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  of  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices;  and  there  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

This  rule  does  not  contain  an 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

Date:  May  25. 1989. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

The  EPA  proposes  to  amend  Title  40, 
Chapter  I,  Part  51  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  51-{  AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 
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Authority:  Section  110  of  the  Clean  Air  Act 
as  Amended.  42  U.S.C  74ia 

2.  Subpart  K.  Section  51.212  is 
amended  by  adding  paragraph  (c)  to 
read  as  follows: 

S  51.212   Testing  inspection,  •nforcement, 
and  complaints. 


(c)  Enforceable  test  methods  for  each 
pollutant  regulated  under  the  plan.  As 
an  enforceable  method.  States  may  use: 

(1)  Any  of  the  appropriate  methods  in 
Appendix  M,  Example  Test  Methods  for 
State  Implementation  Plans,  or 

(2)  An  alternative  method  following 
review  and  approval  of  that  method  by 
the  Administrator,  or 

(3)  Any  appropriate  method  in 
Appendix  A  to  40  CFR  60. 

3.  Appendix  M,  which  was  reserved, 
is  now  tided  "Example  Test  Methods  for 
State  Implementation  Plans",  and  two 
methods  are  added  as  follows:  Method 
201 — Determination  of  PMio  Emissions 
(Exhaust  Gas  Recycle  Procedure)  and 
Method  201A — Determination  of  PMio 
Emissions  (Constant  Sampling  Rate 
Procedure). 

Appendix  M — Example  Test  Methods  for 
State  Implementation  Plans 

The  example  regulations  presented  herein 
reflect  generally  recognized  ways  of 
measuring  air  pollutants  emanating  from  an 
emission  source.  They  are  provided  as 
example  methods  a  State  may  use  in  its  plan 
to  meet  the  requirements  of  Subpart  K — 
Source  Surveillance. 

The  State  may  also  choose  to  adopt  other 
methods  to  meet  the  requirements  of  Subpart 
K,  subject  to  the  normal  plan  review  process. 

The  State  may  also  meet  the  requirements 
of  Subpart  K  by  adopting,  again  subject  to  the 
normal  plan  review  process,  any  of  the 
relevant  methods  in  Appendix  A  to  40  CFR 
Part  60. 

Method  201— Determination  of  PMit 
Emissions  (Exhaust  Gas  Recycle  Procedure) 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  measurement  of  particulate  matter  (PM) 
emissions  equal  to  or  less  than  an 
aerodynamic  diameter  of  nominally  10  fim 
(PMio)  from  stationary  sources.  This  method 
does  not  measure  condensible  emissions;  it 
measures  only  PMio  as  it  occurs  in  the  stack 
and  at  120  °C  (248  °¥). 

1.2  Principle.  A  gas  sample  is  isokinetically 
extracted  from  the  source.  An  in-stack 
cyclone  is  used  to  separate  PM  greater  than 
VM\t,  and  glass  Tiber  filters  are  used  to 
collect  the  PMio-  To  maintain  isokinetic  flow 
rate  conditions  at  the  tip  of  the  probe  nozzle 
and  a  constant  flow  rate  through  the  cyclone, 
a  clean,  dried  portion  of  the  sample  gas  at 
stack  temperature  is  recycled  into  the  nozzle. 
The  particulate  mass  is  determined 
gravimetrically  after  removal  of  uncombined 
water. 


2.  Apparatus 

Note:  Method  5  as  cited  in  this  method 
refers  to  the  method  in  40  CFR  Part  60, 
Appendix  A. 

2.1  Sampling  Train.  A  schematic  of  the 
exhaust  gas  recycle  (EGR)  train  is  shown  in 
Figure  1. 

2.1.1  Nozzle  with  Recycle  Attachment. 
Stainless  steel  (316  or  equivalent)  with  a 
sharp  tapered  leading  edge,  and  recycle 
attachment  welded  directly  on  the  side  of  the 
nozzle  (see  schematic  in  Figure  2).  The  nozzle 
shall  meet  the  design  specifications  in  the 
EGR  Operators  Manual,  entitled  Applications 
Guide  for  Source  PMic  Exhaust  Gas  Recycle 
Sampling  System,  EPA  600/3-88-058. 

2.1.1.1  The  recycle  attachment  shall  have  a 
thermocouple  as  shown  in  Figure  3  to 
measure  the  temperature  of  the  recycle  gas. 
The  recycle  attachment  shall  be  made  of 
stainless  steel  and  shall  be  connected  to  the 
probe  and  nozzle  with  stainless  steel  fittings. 
Two  nozzle  sizes,  e.g..  0.125  and  0.156  in., 
should  be  available  to  allow  isokinetic 
sampling  to  be  conducted  over  a  range  of 
flow  rates.  Each  nozzle  shall  be  calibrated  as 
described  in  Method  5.  section  5.1. 

2.1.2  PMio  Sizer.  Cyclone,  meeting  the 
specifications  in  section  5.7. 

2.1.3  Filter  Holder.  Same  as  in  Method  5. 
section  2.1.5  (or  equivalent)  for  the  out-of- 
stack  filter  and  63-mm,  stainless  steel  for  the 
in-stack  filter.  An  Anderson  filter,  part 
number  SE274,  has  been  found  to  be 
acceptable  for  the  in-stack  filter. 

Note.  Mention  of  trade  names  or  specific 
products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 

2.1.4  Pitot  Tube.  Same  as  in  Method  5. 
section  2.1.3.  Attach  the  pitot  to  the  pitot  lines 
with  stainless  steel  fittings  and  to  the  cyclone 
in  a  configuration  similar  to  that  shown  in 
Figure  3.  The  pitot  lines  shall  be  made  of  heat 
resistant  material  and  attached  to  the  probe 
with  stainless  steel  fittings. 

2.1.5  EGR  Probe.  Stainless  steel,  15.9-mm 
(%-in.)  ID  tubing  with  a  probe  liner,  stainless 
steel  9.53-mm  (%-in.)  ID  stainless  steel 
recycle  tubing,  two  6.35-mm  (V^-in.)  ID 
stainless  steel  tubing  for  the  pitot  tube 
extensions,  three  thermocouple  leads,  and 
one  power  lead,  all  contained  by  stainless 
steel  tubing  with  a  diameter  of  approximately 
51  nun  (2.0  in.).  Design  considerations  should 
include  minimum  weight  construction 
materials  sufficient  for  probe  structural 
strength.  The  sample  and  recycle  tubes  shall 
be  wrapped  with  a  heating  tape  to  heat  the 
sample  and  recycle  gases  to  stack 
temperature.  The  probe  liner  shall  be  like  that 
in  Method  5,  section  2.1.2. 

2.1.6  Condenser.  Same  as  in  Method  5. 
section  2.1.7. 

2.1.7  Umbilical  Connector.  Flexible  tubing 
with  thermocouple  and  power  leads  of 
sufficient  length  to  connect  probe  to  meter 
and  flow  control  console. 

2.1.8  Vacuum  Pump.  Leak-tight,  oil-less, 
noncontaminating.  with  an  absolute  filter, 
"HEPA"  type,  at  the  pump  exit.  A  Gast  Model 
0522-V103  G18DX  pump  has  l>een  found  to  be 
satisfactory. 

2.1.9  Meter  and  Flow  Control  Console. 
System  consisting  of  a  dry  gas  meter  and 
calibrated  orifice  for  measuring  sample  flow 
rate  and  capable  of  measuring  volume  to  ±2 


percent,  calibrated  laminar  flow  elements 
(LF^'s)  or  equivalent  for  measuring  total  and 
sample  flow  rates,  probe  heater  control,  and 
manometers  and  magneheiic  gauges  (as 
shown  in  Figures  4  and  5).  or  equivalent. 
Temperatures  needed  for  calculations  include 
stack,  recycle,  probe,  dry  gas  meter,  filter, 
and  total  flow.  Flow  measurements  include 
velocity  head  (Ap),  oriflce  differential 
pressure  {AH),  total  flow,  recycle  flow,  and 
total  back-pressure  through  the  system. 

2.1.10  Barometer.  Same  as  in  Method  5. 
section  2.1.9. 

Zl.ll  Rubber  Tubing.  6.35-mm  (V4-in.)  ID 
flexible  rubber  tubing. 

2.2  Sample  Recovery. 

2.2.1  Nozzle.  Cyclone,  and  Filter  Holder 
Brushes.  Nylon  bristle  brushes  properiy  sized 
and  shaped  for  cleaning  the  nozzle,  cyclone, 
filter  holder,  and  probe  or  probe  liner,  with 
stainless  steel  wire  shafts  and  handles. 

2.2.2  Wash  Bottles.  Glass  Sample  Storage 
Containers,  Petri  Dishes.  Graduated  Cylinder 
and  Balance,  Plastic  Storage  Containers,  and 
Funnels.  Same  as  Method  S,  sections  2.2.2 
through  2.2.6.  and  2.2.8,  respectively. 

2.3  Analysis.  Same  as  in  Method  5.  section 
2.3. 

3.  Reagents 

The  reagents  used  in  sampling,  sample 
recovery,  and  analysis  are  the  same  as  that 
specified  in  Method  5.  sections  3.1, 3.2.  and 
3.3,  repectively. 

4.  Procedure 

4.1  Sampling.  The  complexity  of  this 
method  is  such  that,  in  order  to  obtain 
reliable  results,  testers  should  be  trained  and 
experienced  with  the  test  procedures. 

4.1.1  Pretest  Preparation.  Same  as  in 
Method  5,  section  4.1.1. 

4.1.2  Preliminary  Determinations.  Same  as 
in  Method  5,  section  4.1.2.  except  use  the 
directions  on  nozzle  size  selection  in  this 
section.  Use  of  the  EGR  method  may  require 
a  minimum  sampling  port  diameter  of  6 
inches.  Also,  the  required  maximum  number 
of  sample  traverse  points  at  any  location 
shall  be  12. 

4.1.2.1  The  cyclone  and  filter  holder  must 
be  in-stack  or  at  stack  temperature  during 
sampling.  The  blockage  effect  of  the  EGR 
sampling  assembly  will  be  minimal  if  the 
cross-sectional  area  of  the  sampling 
assembly  is  3  percent  or  less  of  the  cross- 
sectional  area  of  the  duct  and  a  pitot 
coefiicient  of  0.84  may  be  assigned  to  the 
pitot.  If  the  cross-sectional  area  of  the 
assembly  is  greater  than  3  percent  of  the 
cross-sectional  area  of  the  duct,  then  use  the 
procedures  in  Method  lA  to  determine  the 
sampling  site,  flow  measurements,  and  the 
number  of  traverse  points. 

4.1.2.2  Construct  a  setup  sheet  of  pressure 
drops  for  various  Ap's  and  temperatures.  A 
computer  is  useful  for  these  calculations.  An 
example  of  the  output  of  the  EGR  setup 
program  is  shown  in  Figure  6.  and  directions 
on  its  use  are  in  section  4.1.5.  Computer 
programs.  «vritten  in  IBM  BASIC  computer 
language,  to  do  these  types  of  setup  and 
reduction  calculations  for  the  EGR  procedure 
are  available  through  the  National  Technical 
Information  Ser\'ices  (NTIS).  5285  Port  Royal 
Road,  Springfield.  Virginia  22161. 
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4.1.2.3  The  ECR  Ml  up  program  allowa  th« 
tester  to  select  the  ooxile  size  baaed  on 
anticipated  average  itack  cooditioaa  and 
prints  a  setup  sheet  for  field  use.  The  amount 
of  recycle  through  the  nozzle  should  be 
between  10  and  80  percent  Inputs  for  the  ■ 
EGR  setup  program  are  stack  temperature 
(minimum,  maximum,  and  average),  stack 
velocity  (minimum.  Maximi::in.  and  average), 
atmospheric  pressure,  stack  differential 
pressure,  meter  box  temperature,  stack 
moisture,  percent  Oi  and  percent  COi  in  the 
stack  gas.  pilot  coefficient  (C,).  orifice  AH*. 
flow  rate  measurement  calibration  values 
[slope  (m)  and  y-intercept  (b)  of  the 
calibration  curve],  and  the  number  of  nozzles 
available  and  their  diameters. 

4.1.2.4  A  less  rigorous  calculation  for  the 
setup  sheet  can  be  done  manually  using  the 
equations  on  the  example  worksheets  in 
Figures  7,  8,  and  9,  or  by  a  Hewlett-Packard 
I1P41  calculator  using  the  program  provided 
in  Appendix  D  of  the  EGR  operators  manual, 
entitled  Applications  Guide  for  Source  PM\» 
Exhaust  Gas  Recycle  Sampling  System.  This 
calculation  uses  an  approximation  of  the 
total  flow  rate  and  agrees  within  1  percent  of 
the  exact  solution  for  pressure  drops  at  stack 
temperatures  from  38  to  280  'C  (100  to  500  'F) 
end  stack  mositure  up  to  SO  percent.  Also,  the 
example  worksheets  use  a  constant  stack 
temperature  in  the  calculations,  ignoring  the 
complicated  temperature  dependence  from 
all  three  pressure  drop  equations.  Errors  for 
this  at  stack  temperatures  ±28  *C  (±50  *F)  of 
the  temperature  used  in  the  setup 
calculations  are  within  5  percent  for  flow  rate 
and  within  5  percent  for  cyclone  cut  sixe. 

4.1.2.4.1  The  pressure  upstream  of  the  LFFs 
is  assumed  to  be  constant  at  0.6  in.  Hg  in  the 
EGR  setup  calculations. 

4.1.2.4.2  The  setup  sheet  constructed  using 
this  procedure  shall  be  similar  to  Figure  6. 
Inputs  needed  for  the  calculation  are  the 
same  as  for  the  EGR  setup  computer  program 
except  that  stack  velocities  are  not  needed. 

4.1.3  Preparation  of  Collection  Train.  Same 
as  in  Method  5,  section  4.1.3,  except  use  the 
following  directions  to  set  up  the  train. 

4.1.3.1  Assemble  the  EGR  sampling  device, 
and  attach  it  to  probe  as  shown  in  Figure  3.  If 
stack  temperatures  exceed  260  'C  (500  °F). 
then  asserrble  the  EGR  cyclone  without  the 
O-ring  anii  reduce  the  vacuum  requirement  to 
130  mm  (5.0  in.)  in  the  leak-check  procedure 
in  section  4.1.4.3.2. 

4.U.2.  Connect  the  probe  directly  to  the 
filter  holder  and  condenser  as  in  Method  5. 
Connect  the  condenser  and  probe  to  the 
meter  and  flow  control  console  with  the 
umbiUcal  connector.  Plug  in  the  pump  and 
attach  pump  hnes  to  the  meter  and  flow 
control  console. 

4.1.4  Leak -Check  Procedure.  The  leak- 
check  for  the  EGR  Method  consists  of  two 
ptuls:  the  sample-side  and  the  recycle-side. 
The  sample-side  leak -check  is  required  at  the 
end  of  the  run.  The  recycle-side  leak-check 
tests  the  leak  tight  integrity  of  the  recycle 
components  and  is  required  prior  to  the  first 
test  run  and  after  each  shipment. 

4.1.4.1  Pretest  Leak-Check.  A  pretest  leak- 
check  of  the  sample-side  is  recommended  but 
not  required.  Use  the  procedure  in  section 
4.1.4J  to  conduct  a  pretest  leak -check. 

4.1.4.2  Leak-Checks  During  Sample  Run. 
Same  aa  in  Method  &.  section  4.1.4.1. 


4.1.4.3  Post-Test  Leak-Check.  A  leak-check 
is  required  at  the  conclusion  of  each  sampling 
run.  Use  the  following  procedure  to  conduct  a 
post-test  leak-check. 

4.1.4.3.1  The  sample-side  leak-check  is 
performed  as  follows:  Seal  the  nozzle  with  a 
leak-tight  stopper.  Maintain  the  out-of-stack 
filter  at  stack  temperature.  Before  starting 
pump,  close  the  coarse  total  valve  and  both 
recycle  valves,  and  open  completely  the 
sample  back  pressure  valve  and  the  fine  total 
valve.  After  turning  the  pnmp  on,  partially 
open  the  coarse  total  valve  slowly  to  prevent 
a  surge  in  the  manometer.  Adjust  the  vacuum 
to  at  least  381  mm  Hg  (15.0  in.  Hg]  with  the 
Tme  total  valve.  If  the  desired  vacuum  is 
exceeded,  either  leak-check  at  this  higher 
vacuum  or  end  the  leak-check  as  shown 
below  and  start  over.  CAUTION:  Do  not 
decrease  the  vacuum  with  any  of  the  valves. 
This  mey  cause  a  ruptiire  of  the  filter. 

Note:  A  lower  vacuum  may  be  used,  provided 
that  it  is  not  exceeded  during  the  test. 

4.1.4.3.2  Leak  rates  in  excess  of  0.00057  mV 
min  (0.020  ft'/min)  are  unacceptable.  If  the 
leak  rate  is  too  high,  void  the  sampling  run. 

4.1.4.3.3  To  complete  the  leak-check,  slowly 
remove  the  stopper  from  the  nozzle  until 
vacuum  is  near  zero,  then  immediately  turn 
off  the  pump.  The  procedure  sequence 
prevents  a  pressure  surge  in  the  manometer 
fluid  and  rupture  of  the  filter. 

4.1.4.3.4  The  recycle-side  leak-check  is 
performed  as  follows:  Close  the  coarse  and 
fine  total  valves  and  sample  back  pressure 
valve.  Open  the  coarse  and  fine  recycle 
valves.  Disconnect  the  recycle  plug  from  the 
umbilical  connector.  Connect  a  second 
vacuum  pump  with  a  vacuum  gauge  and  dry 
gas  meter  into  the  recycle  inlet  on  the  meter 
and  flow  control  console.  Start  the  additional 
pump,  adjust  the  vacutun  to  at  least  380  mm 
Hg  (15  in.  Hg),  and  read  the  leak  rate  on  the 
extra  dry  gas  meter.  If  the  desired  vacuum  is 
exceeded,  either  leak -check  at  this  higher 
vacuum,  or  end  the  leak-check  and  start  over. 
Minimum  acceptable  leak  rates  are  the  same 
as  for  the  sample-side.  If  the  leak  rate  is  too 
high,  void  the  sampling  run. 

4.1.5    EGR  Train  Operation.  Same  as  in 
Method  5,  section  4.1.5.  except  omit 
references  to  nomographs  and 
recommendations  about  changing  the  entire 
filter  assembly  rather  than  just  the  filter. 

4.1.5.1  Record  the  data  required  on  a  data 
sheet  such  as  the  one  shown  in  Figure  10. 
Make  periodic  checks  of  the  manometer  level 
and  zero  to  ensure  correct  AH  and  Ap  values. 
An  acceptable  procedure  for  checking  the 
zero  is  to  equalize  the  pressure  at  both  ends 
of  the  manometer  by  pulUng  off  the  tubing, 
allowing  the  fluid  to  equihbrate  and,  if 
necessary,  to  re-zero.  Maintain  the  probe 
temperature  to  within  11  'C  (20*  F)  of  stack 
temperature. 

4.1.5.2  The  procedure  for  using  the 
example  EGR  setup  sheet  is  as  follows: 
Obtain  a  stack  velocity  reading  from  the  pitot 
manometer  (Ap),  and  find  this  value  on  the 
ordinate  axis  of  the  setup  sheet.  Find  the 
stack  temperature  on  the  abscissa.  Where 
these  two  values  intersect  are  the  differential 
pressures  necessary  to  achieve  isokineticity 
and  10  fun  cut  size  (interpolation  may  be 
necessary). 

4.1.5  J    The  top  three  numbers  are 
differential  pressures  (in.  HiO).  and  the 


bottom  number  is  the  percent  rec>'cle  at  these 
flow  settings.  Adjust  the  total  flow  rate 
valves,  coarse  and  fine,  to  the  sample  value 
(AH)  on  the  setup  sheet,  and  the  recycle  flow 
rate  valves,  coarse  and  fine,  to  the  recycle 
flow  value  on  the  setup  sheet. 

4.1.5.4  For  startup  of  the  EGR  sample 
train,  the  following  procedure  is 
recommended.  Preheat  the  cyclone  in  the 
stack  for  30  minutes.  Close  both  the  sample 
and  recycle  coarse  valves.  Open  the  fine 
total,  fine  recycle,  and  sample  back  pressure 
valves  halfway.  Ensure  that  the  nozzle  is 
properly  aligned  with  the  sample  stream. 
After  noting  the  Ap  and  stack  temperature, 
select  the  appropriate  AH  and  recycle  values 
from  the  EGR  setup  sheet.  Start  the  pump  and 
timing  device  simultaneously.  Immediately 
open  both  the  coarse  total  and  the  coarse 
recycle  valves  slowly  to  obtain  the 
approximate  desired  values.  Adjust  both  the 
fine  total  and  the  fine  recycle  valves  to 
achieve  more  precisely  the  desire  values.  In 
the  EGR  flow  system,  adjustment  of  either 
valve  will  result  in  a  change  in  both  total  and 
recycle  flow  rates,  and  a  slight  iteration 
between  the  total  and  recycle  valves  may  be 
necessary.  Because  the  sample  back  pressure 
valve  controls  the  total  flow  rate  through  the 
system,  it  may  be  necessary  to  adjust  this 
valve  in  order  to  obtain  the  correct  flow  rate. 
Note:  Isokinetic  samphng  and  proper 
operation  of  the  cyclone  are  not  achieved 
unless  the  correct  AH  and  recycle  flow  rates 
are  maintained. 

4.1.5.5  During  the  test  run.  monitor  the 
probe  and  filter  temperatures  periodically, 
and  make  adjustments  as  necessary  to 
maintain  the  desired  temperatiires.  If  the 
sampling  loading  is  high,  the  filter  may  begin 
to  blind  or  the  cyclone  may  clog.  The  filter  or 
the  cyclone  may  be  replaced  during  the 
sample  run.  Before  changing  the  filter  or 
cyclone,  conduct  a  leak-check  (section 
4.1.4.2].  The  total  particulate  mass  shall  be 
the  stmi  of  all  cyclone  and  filter  catches 
during  the  nm.  Monitor  stack  temperature 
and  Ap  periodically,  and  make  the  necessary 
adjustments  in  sampling  and  recycle  flow 
rates  to  maintain  isokinetic  sampling  and  the 
proper  flow  rate  through  the  cyclone.  At  the 
end  of  the  run,  turn  off  the  pump,  close  the 
coarse  total  valve,  and  record  the  final  dry 
gas  meter  reading.  Remove  the  probe  from 
the  stack,  and  conduct  a  post  test  leak -check 
as  outlined  in  section  4.1.4.3. 

4.1J)    Calculation  of  Percent  Isokinetic 
Rate  and  Aerodynamic  Cut  Size.  Calculate 
percent  isokinetic  rate  and  the  aerodynamic 
cut  size  (Dko)  (see  Calculations,  section  6)  to 
determine  whether  the  test  was  valid  or 
another  test  run  should  be  made.  If  there  was 
difficulty  in  maintaining  isokinetic  rates  or  a 
Dm  of  10  >im  because  of  source  conditions, 
the  Administrator  may  be  consulted  for 
possible  variance. 

4.2    Sample  Recovery.  Allow  the  probe  to 
cool.  When  the  probe  can  be  safely  handled, 
wipe  off  all  external  PM  adhering  to  the 
outside  of  the  nozzle,  cyclone,  and  nozzle 
attachment,  and  place  a  cap  over  the  nozzle 
to  prevent  losing  or  gaining  PM.  Do  not  cap 
the  nozzle  tip  tightly  while  the  sampling  train 
is  cooling,  as  this  action  would  create  a 
vacuum  in  the  filter  holder. 
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4.2.1    Disconnect  the  probe  from  the 
umbilical  connector,  and  take  the  probe  to 
the  cleanup  site.  Sample  recovery  shooid  be 
conducted  in  a  dry  indoor  area  or,  if  outside, 
in  an  area  protected  from  wind  and  free  of 
dust  Cap  the  ends  of  the  impingers,  and 
carry  them  to  the  cleanup  site.  Inspect  the 
components  of  the  train  prior  to  and  during 
disassembly  to  note  any  abnormal 
conditions.  Disconnect  the  pitot  from  the 
cyclone.  Remove  the  cyclone  from  the  probe. 
Recover  the  sample  as  follows: 

4.2.1.1  Container  No.  1  (In-Stack  Filter). 
The  recovery  shall  be  the  same  as  that  for 
Container  No.  1  in  Method  5,  section  4.2. 

4.2.1.2  Container  No.  2  (Out-of-Stack 
Filter).  The  recovery  shall  be  the  same  as  that 
for  Container  No.  1  in  Method  5,  section  4.Z 

4.2.1  J    Container  No.  3  (Cyclone  or  Large 
PM  Catch).  The  cyclone  must  be 
disassembled  and  the  nozzle  removed  in 
order  to  recover  the  large  PM  catch. 
Quantitatively  recover  the  PM  frooi  the 
interior  surfaces  of  the  nozzle  and  the 
cyclone,  excluding  the  "turn  around"  cap  and 
the  interior  surfaces  of  the  exit  tube.  The 
recovery  shall  be  the  same  as  that  for 
Container  No.  2  in  Method  5,  section  4.2. 

A2.1A    Container  No.  4  {PUm). 
Quantitatively  recover  the  PM  from  all  of  the 
surfaces  from  cyclone  exit  to  the  front  half  of 
the  in-stack  filter  holder,  including  the  "turn 
around"  cup  and  the  interior  of  the  exit  tube. 
The  recovery  shall  be  the  same  as  that  for 
Container  Na  2  in  Method  5,  section  4.2. 

4.2.1.5  Container  Na  S  ffUi,]. 
Quantitatively  recover  the  PM  from  all 
interior  surfaces  between  the  in-stack  filter 
and  the  out-of-stack  filter.  The  recovery  shall 
be  the  same  as  that  for  Container  No.  2  in 
Method  5,  section  4.2. 

4.2.1.6  Container  Na  6  (Silica  Gel).  Same 
as  that  for  Container  Np.  3  in  Method  5, 
section  4.2. 

4.2.1.7  Impinger  Water.  Same  as  in 
Method  5.  section  4Z  under  "Impinger 
Water." 

4.3    Analysis.  Same  as  in  Method  5. 
section  4.3.  except  handle  EGR  Containers 
No.  1  and  No.  2  like  Container  No.  1,  EGR 
Containers  No.  3,  No.  4,  and  No.  5  like 
Container  No.  2.  and  EGR  Container  No.  6 
like  Container  No.  3.  Use  Figure  11  to  record 
the  wei^ts  of  PM  ooUected. 

4^^  Quality  Control  Procedures.  Same  as 
in  Method  5.  aectioo  4.4. 

5.  Calibration 

Maintain  an  accurate  laboratory  log  of  all 
calibrations. 

5.1  Probe  Nozzle.  Same  as  in  Method  5, 
section  5.1. 

5.2  Pitot  Tube.  Same  as  in  Method  S. 
section  5.2. 

5.3  Meter  and  Flow  Control  Console. 
Same  as  in  Method  S.  section  5.3.  for  the  dry 
gas  meter. 

5.3.1    Calibrate  the  recycle,  total,  and  inlat 
total  LFE  gauges  with  a  manometer.  Read  and 
record  flow  rates  at  10,  50,  and  90  percent  of 
full  scale  on  the  total  and  recycle  pressure 
gauges.  Read  and  record  flow  rates  at  10,  20. 
and  30  percent  of  full  scale  on  the  inlet  total 
LFE  pressure  gauge.  Record  the  total  and 
recycle  readings  to  the  nearest  0.3  mm  (0.01 
in.).  Record  the  inlet  total  LFE  readings  to  the 
nearest  3  mm  (0.1  in.).  Record  the  manometer 


readings  to  the  nearest  0-3  mm  (0.01  in.). 
Make  three  separate  measurements  at  each 
setting  and  calculate  the  average.  The 
maximum  difference  between  the  average 
pressure  reading  and  the  average  manometer 
readir^g  shall  not  exceed  1  lun  (a06  in.).  If  the 
differences  exceed  theiimit  specified,  adjust 
or  replace  the  pressure  gauge.  After  each 
field  use,  check  the  calibration  of  the 
pressure  gauges. 

5.3.2  Total  LFE.  Same  as  in  Method  5. 
section  5.3. 

5.3.3  Recycle  LfE.  Same  aa  in  Method  5, 
section  5.3,  except  completely  dose  both  the 
coarse  and  fine  recycle  valves. 

5.4  Probe  Heater  Calibration.  Connect  the 
probe  through  the  umbilical  connector  to  the 
meter  and  flow  control  console.  Insert  a 
thermocouple  into  the  probe  sample  line 
approximately  half  the  length  of  the  probe 
sample  line.  Cahbrate  the  probe  heater  at  66 
•C  (150  •¥),  121  X  (250  '¥),  and  177  'C  (350 
*F].  Turn  am  the  probe  power,  and  set  die 
probe  heater  to  the  specified  temperature. 
Allow  the  heater  to  equilibrate,  and  record 
the  thermocouple  temperature  and  the  meter 
and  flow  control  console  temperature  to  the 
nearest  0.5  *C  (1  *F).  The  two  temperatures 
should  agree  within  5.5  'C  (10  *F).  If  this 
agreement  is  not  met,  adjust  or  replace  the 
probe  heater  controller. 

5.5  Temperature  Gauges.  Connect  all 
thermooo«|rfes,  «id  let  the  meter  and  flow 
control  oonsole  equilibrate  to  anbient 
temperatire.  AH  thetnocouples  shall  agree  to 
within  1.1  *C  (2i)  *F)  writh  a  standard 
roercury-in-^ss  thermoBfteter.  Replace 
defective  thermocouples. 

5.6  Barometer.  Calibrate  against  a 
standard  mercury-iii-glass  barometer. 

5.7  Probe  Cydone  and  Nozzle 
Coosbinatioos.  The  probe  cyclone  and  nozzle 
combinations  need  not  be  calibrated  if  both 
the  cyclone  and  the  nozzle  meet  the  design 
specifications  in  Figures  12  and  13.  If  the 
nozzles  do  not  meet  the  design  specifications, 
then  test  the  cyclone  and  nozzle  combination 
for  conformity  with  the  performance 
specifications  (PS's)  in  Table  1.  The  purpose 
of  the  PS  tests  are  to  determine  if  the 
cyclone's  sharpness  of  cut  meets  minimum 
performance  criteria.  If  the  cyclone  does  not 
meet  design  specifications,  then,  in  addition 
to  the  cychme  and  nozde  combination 
conforming  to  the  PS's,  calibrate  the  cyclone 
and  determine  the  relationship  between  flow 
rate,  gas  viscosity,  and  gas  density.  Use  the 
procedures  in  section  5.7.4  to  connect  PS  tests 
and  the  procedures  in  section  5.7.6  to 
calibrate  the  cyclone. 

5.7.1    Conduct  the  PS  tests  in  a  wind 
tunnel  described  in  section  5.7.2  and  using  a 
particle  generation  system  described  in 
section  5.7.3.  Use  five  particle  sizes  and  three 
wind  velocities  as  listed  in  Table  2.  Perform  a 
minimum  of  three  replicate  measurements  of 
collection  efficiency  for  each  of  the  15 
conditions  listed,  for  a  minimum  of  45 
measurements. 

5.7  2    Wind  Tunnel.  Perform  calibration 
and  PS  tests  in  a  wind  tunnel  (or  equtvaleni 
test  apparatus)  capable  of  establishing  and 
maintaining  the  required  gas  stream 
velocities  within  10  percent. 

5.7.3    Particle  Generation  System.  The 
particle  generation  system  shall  be  capable  of 


producing  solid  monodispersed  dye  particles 
with  the  mass  median  aerodynamic 
diameters  specified  in  Table  2.  The  particle 
size  distribution  verification  should  be 
performed  on  an  tnlegrafed  sample  obtained 
during  the  sampling  period  of  each  test.  An 
acceptable  alternative  is  to  verify  the  size 
distribution  of  samples  obtained  before  and 
after  each  test,  with  both  samples  required  to 
meet  the  diameter  and  monodispersity 
requirements  for  an  acceptable  test  run. 

5.7.4  Estabhsb  the  size  of  the  solid  dye 
particles  delivered  to  the  test  section  of  the 
wind  tunnel  using  the  operating  parameters 
of  the  particle  generation  system,  and  verify 
the  size  during  the  tests  by  microscopic 
examination  of  samples  of  the  particles 
collected  on  a  membrane  fitter.  The  particle 
size,  as  established  by  the  operating 
parameters  of  the  generation  system,  shall  be 
within  the  tolerance  specified  in  Table  2.  The 
precision  of  the  particle  size  verrfication 
technique  shall  be  at  least  ±0.5  fun.  and  the 
particle  size  determined  by  the  verification 
techniqae  shall  not  differ  by  more  than  M 
percent  from  that  established  by  the 
operating  parameters  of  the  particle 
generation  system. 

5.7.5  Certify  the  monodispersity  of  the 
particles  for  each  test  either  by  snicroscopic 
inspection  of  collected  particles  on  filters  or 
by  other  suitable  monitoring  ledwiques  sach 
as  an  optical  particle  counter  followed  by  a 
multichannel  pulse  height  aoalyxer  if  IIh 
proportion  of  muitiplets  artd  sateNiles  la  aa 
aerosol  exceeds  10  percent  by  aats.  the 
particle  generation  system  is  aaaoceptaUe 
for  purposes  of  this  test  Muhiplels  are 
particles  that  are  agglomerated,  and  satellites 
are  particles  that  are  smaller  than  the 
specified  size  range. 

5.7.6  Schematic  drawings  of  the  wind 
tunnel  and  blower  system  and  other 
information  showing  complete  procedural 
details  of  the  test  atmosphere  generation, 
verification,  and  delivery  techniques  shall  be 
furnished  with  calibration  data  to  the 
reviewing  agency. 

5.7.7  Flow  Rate  Measurements.  Determine 
the  cyclone  air  flow  rates  with  a  dry  gas 
meter  and  a  stopwatch,  or  a  cahbrated  orifice 
system  capable  of  measuring  flow  rales  to 
within  2  ptercent 

5.7.8  Performance  Specification 
Procedure.  Establish  the  test  particle 
generator  operation  and  verify  the  particle 
size  microscopically.  If  monodispersity  is  to 
be  verified  by  measurements  at  the  beginning 
and  the  end  of  the  run  rather  than  by  an 
integrated  sample,  these  measurements  may 
be  made  at  this  time. 

5.7.9  The  cyclone  cut  size  (Dm)  is  defined 
as  the  aerodynamic  diameter  of  a  particle 
having  a  SO  percent  probabihty  of 
penetration.  Determine  the  required  cydone 
fiow  rate  for  a  Dm  of  10  fua.  A  suggested 
procedure  is  to  vary  the  cydone  Sow  rale 
while  keeping  a  constant  particle  size  of  10 
fim.  Measure  the  PM  collected  in  the  cyclone 
(m,).  exit  tube  (m,).  and  filter  (m,).  Compute 
the  cyclone  efficiency  (Ed  as  follows: 
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K.' 


m. 


(mcfnii-fnv) 


XlOO 


S.7.10    Perform  three  replicates  and 
calculate  the  average  cyclone  efflciency  as 
foUowK 


K«.= 


(E,+E.+E.) 


where  Ei,  &.  and  Et  are  replicate 
measurements  of  £«. 


5.7.11    Calculate  the  standard  deviation 
(<r)  for  the  replicate  measurements  of  Ec  as 
follows: 


(Ei2  ♦  Eg^  ♦  E32)  - 


(El  ♦  h  ♦  E3)' 


T 


o.s 


If  <r  exceeds  0.10,  the  replicate  runs  shall  be 
repeated 

5.7.12  Using  the  cyclone  flow  rate  that 
produces  Du  for  10  tan,  measure  the  overall 
efficiency  of  the  cyclone  and  nozzle.  E..  at  the 
particle  sizes  and  nominal  gaa  velocities  in 
Table  2  using  the  following  procedure. 

5.7.13  Set  the  air  velocity  in  the  wind 
tunnel  to  one  of  the  nominal  gas  velocities 
from  Table  2.  Establish  isokinetic  sampling 
conditions  and  the  correct  flow  rate  through 
the  sampler  (cyclone  and  nozzle]  using 
recycle  capacity  so  that  the  Db«  is  10  urn. 
Sample  long  enough  to  obtain  ±  S  percent 
precision  on  the  total  collected  mass  as 
determined  by  the  precision  and  the 
sensitivity  of  the  measuring  technique. 
Determine  separately  the  nozzle  catch  (m,). 
cyclone  catch  (mc).  cyclone  exit  tube  catch 
(m,).  and  collection  Alter  catch  (m«). 

5.7.14  Calculate  the  overall  efRciency  (EJ 
at  follows: 


E.= 


(m,-f-m«) 


(ma4-mc-»-m,+mf) 


XlOO 


5.7.15  Do  three  replicates  for  each 
combination  of  gas  velocities  and  particle 
sizes  in  Table  2.  Calculate  E,  for  each  particle 
size  following  the  procedures  described  in 
this  section  for  determining  efficiency. 
Calculate  the  standard  deviation  (o*)  for  the 
replicate  measurements.  If  <r  exceeds  0.10, 
the  replicate  runs  shall  be  repeated. 

5.7.16  Criteria  for  Acceptance.  For  each  of 
the  three  gas  *)r(>nm  velocities,  plot  the 
average  E,  as  a  function  of  particle  size  on 
Figure  14.  Draw  a  smooth  curve  for  each 
velocity  through  all  particle  sizes.  E.  shall  be 
within  the  banded  region  for  all  sizes,  and  the 
average  E,  for  a  Dm  of  10  nm  shall  be  S0±0.5 
percent. 

5.7.17  Cyclone  Calibration  Procedure.  The 
purpose  of  Uiis  section  is  to  develop  the 
relationship  between  flow  rate,  gas  viscosity, 


gas  density,  and  Dm-  This  procedure  only 
needs  to  be  done  on  those  cyclones  that  do 
not  meet  the  design  specifications  in  Figure 
12. 

5.7.18  Determine  the  flow  rates  and  Dm's 
for  three  different  particle  sizes  between  5 
^m  and  IS  iim,  one  of  which  shall  be  10  (im. 
All  sizes  must  be  determined  within  0.5  fim. 
For  each  size,  use  a  different  temperature 
within  60*  C  (108'  F)  of  the  temperature  at 
which  the  cyclone  is  to  be  used  and  conduct 
triplicate  runs.  A  suggested  procedure  is  to 
keep  the  particle  size  constant  and  vary  the 
flow  rate.  Some  of  the  values  obtained  in  the 
PS  tests  in  Section  5.7.4  may  be  used. 

5.7.19  On  log-log  graph  paper,  plot  the 
Reynolds  number  (Re)  on  the  abscissa,  and 
the  square  root  of  the  Stokes  SO  number 
[(Stku)*^^  on  the  ordinate  for  each 
temperature.  Use  the  following  equations: 


Re= 


4pQ« 


drn'Moc 


(Stkgo) 


O.S 


Qcyc  <PS0)' 


J  «  »*cyc  (<*cyc)_ 


0.5 


where: 

Qot^Cydone  flow  rate.  anVaec 

p^Gas  density,  g/cm*. 

doc  s  Diameter  of  cydoiw  inlet,  cm. 


fio^s  Viscosity  of  gas  through  the  cyclone, 

poise. 
Dbo— Cyclone  cut  size,  cm. 

Use  a  linear  regression  analysis  to 


determine  the  slope  (m).  and  the  y-intercept 
(b).  Use  the  following  formula  to  determine 
Q,  the  cyclone  flow  rate  required  for  a  size 
cut  of  10  fim. 


»>««. 


[(3000)  (K,)»]-«'«'->  [   '—  ]-"<-••  ^(m_i.5)/(nM)j;) 


where: 

Q  -  Cyclone  flow  rate  for  a  size  cut  of  10  urn. 

cm  V  sec. 
T.> Stack  gas  temperature,  *K. 
d»  Diameter  of  nozzle,  cm. 


K,  =»  4.077  X  10- » 

5.7.20    Refer  to  Section  5  of  the  ECR 
operators  manual  for  directions  in  using  this 
expression  for  Q  in  the  setup  calculations. 


6.  Calculations 

6.1    The  EGR  data  reduction  calculations 
are  performed  by  the  EGR  reduction 
computer  program,  written  in  IBM  BASIC 
basic  computer  language,  and  is  available 
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through  NTIS.  Examples  of  program  inputs 
and  outputs  are  shown  in  Figure  14. 

6.1.1    Calculations  can  also  be  done 
manually,  as  specified  in  Method  5,  Sections 
6.3  through  6.7,  and  6.9  through  6.12,  with  the 
addition  of  the  following: 
6.1.2    Nomenclature. 
Bc'^Moisture  fraction  of  mixed  cyclone  gas, 

by  volume,  dimensionless. 
Ci=<  Viscosity  constant.  51.12  micropoise  for 

•K  (51.05  micropoise  for  'R). 
Cj«=  Viscosity  constant,  0.372  micropoise/*K 

(0.207  micropoise/ *R}. 
Ci= Viscosity  constant  IXS  xlOr* 

micropoise/ 'K'  (3.24  x  lO'*  micropoise/ 

C4<=  Viscosity  constant,  53.147  micropoise/ 

fraction  Ot- 
Ci= Viscosity  constant  74.143  micropoise/ 

fraction  H*0. 
Dm = Diameter  of  particles  having  a  50 

percent  probabiUty  of  penetration,  nm. 
In  =  Stack  gas  fraction  Ot,  by  volume,  dry 

basis. 
K.  =0.3858  'K/mm  Hg  (17.64  'R/in.  Hg). 


M.= Wet  molecular  weight  of  mixed  gas 

through  the  PMw  cyclone,  g/g-mole  (lb/ 

lb-mole). 
M<=Dry  molecular  weight  of  stack  gas.  g/g- 
mole  (Ib/lb-mole). 
Pb«= Barometric  pressure  at  sampling  site, 

mm  Hg  (in.  Hg). 
Ptiu= Gauge  pressure  at  inlet  to  total  LFE,  mm 

HiO  (in.  H,0). 
P. = Absolute  stack  pressure,  mm  Hg  (in.  Hg). 
Q,=Total  cyclone  flow  rate  at  wet  cyclone 

conditions,  m'/min  (ft'/min). 
Q.(««>=Total  cyclone  flow  rate  at  standard 

conditions,  dscm/min  (dscf/min). 
T.= Average  temperature  of  dry  gas  meter, 

•K  CR). 
T,= Average  stack  gas  temperature,  'K  ('R). 
V«4m«>= Volume  of  water  vapor  in  gas  sample 

(standard  conditions),  scm  (sd]. 
Xr^Total  LFE  linear  calibration  constant 

mV((min)(mm  H,0)1  {ftVl(min)(in. 

H,0)J}. 
Yt= Total  LFE  linear  calibration  constant 

dscm/min  (dscf/min). 


APt= Pressure  differential  across  total  LFE, 

mm  HiO  (in.  HjO). 
0= Total  sampling  time.  min. 
floe = Viscosity  of  mixed  cydone  gas. 

micropoise. 
fiLrs= Viscosity  of  gas  at  laminar  flow 

elements,  micropoise. 
f(«4= Viscosity  of  standard  air,  isai 

micropoise. 

&2  PMm  ParticnUte  Weight  Oetemine 
the  weight  of  PMm  by  summing  the  weights 
obtained  fnm  CooUiners  Na  1. 2. 4.  and  5. 
less  the  aceteac  blank. 

6J    Total  Pwticulate  Wei^t  Deler^ae 
the  participate  catch  for  greater  thaa  PMw 
from  the  weight  abtaiaed  bvm  r4witaiiier  No. 
3  less  Ike  memteue  hlnak.  and  add  it  to  the 
PMi«  particulate  wei^t 

6.4    Total  Cyclone  Flow  Rate.  The  average 
total  flow  rate  at  standard  conditions  is 
determined  from  the  average  pressure  drop 
across  the  total  LFE  and  is  calculated  as 
follows: 


Q.««4)  =  K.| 


X,AP 


fistd 
fiLFE 


+  Yt 


Pt«-t-Pw/i3.e 


The  PMi«  flow  rate,  at  actual  cydone  conditions,  is  calculated  as  follows: 


0.= 


T. 


K,  P. 


Q.(M>  + 


V.W 


6J    Aerodynamic  Cut  Size.  Use  the 
following  procedure  to  determine  the 
aerodynamic  cut  size  {PitY- 

6.5.1    Determine  the  water  fraction  of  the 
mixed  gas  through  the  cydone  by  using  the 
equation  below. 


B.= 


V..<^ 


Q.(M)  0-t-V,,(M) 


6.5.2    Calculate  the  cydone  gas  viscosity 
as  follows: 


»io.=C, +CiT.-hCT.»-HC.fc-aB. 

6.5.3  Calculate  the  molecular  weight  on  a 
wet  l)asis  of  the  cydone  gas  as  follows: 

M.=M*(1-BJ  +  18.0(BJ 

6.5.4  If  the  cydone  meets  the  design 
specification  in  Figure  12.  calculate  the  actual 
Dm  of  the  cydone  for  the  run  as  follows: 


D» 


=„( 


T. 


M.P. 


]***'[      L.1WI  where  ^,  =0.1562. 


6.4,5    If  the  cydone  does  not  meet  the  design  spedflcations  in  Figure  12,  then  use  the  following  equation  to  calculate  Dm. 


Dm=(3)(10)»(7.376x10-«)-  [ 


T. 


l-[ 


40. 


»Mo. 


]-»»<(1.5-m 


where: 

m= Slope  of  the  calibration  curve  obtained  in 

section  5.7.6. 
b=y-intercept  of  the  calibration  curve 

obtained  in  section  5.7.6. 


6i>    Acceptable  Results.  Acceptability  of 
anisokinetic  variation  is  the  same  as  Method 
5,  section  6.12. 

6.6.1    If  OX)  fun  <  Db*  <  11  M>n.tbe  results 
are  acceptable.  If  Dm  is  greater  than  11  ^m. 


the  Administrator  may  accept  the  results.  If 
Dm  is  less  than  9J0  fua,  reject  the  results  and 
repeat  the  test  unless  the  total  particulate 
catch  is  less  than  the  PM|«  standard.  In  this 
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caM,  the  Administrator  may  accept  the 
reaultt. 
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Figure  1.    Schematic  of  the  exhaust  gas  recycle  train. 
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Figure  2.    Schematic  of  EGR  nozzte  assembly. 
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Figure  3.    EGR  PM-jo  cyclone  sampling  device. 


'       , ii  I 


III       ill '     I  ""      I   la  'lui  I T.  1 1  II  J        ill  I     « 

I'll    ii-^iji  jL  t5j   '^11   II  |iil  'in  I 

ill  I'l:.. [^iftiiiiFiiMHli^^ 


Bteiiiiifc  lii'i'ia 


113^^^^^^^^^^^^^^^ 


iii*.i» K' . *■..,.. Ill, ; 


24228 


Federal  Register  /  Vol.  54.  No.  107  /  Tuesday,  June  6,  1989  /  Proposed  Rules 


Fedeial  Ragjatef  /  VoL  54.  No.  107  /  Tnesday.  June  6. 1909  /  Proposed  Rules 


24229 


Flgura  t.  KximpU  EGR  Sfllup  Sbaat 

EXAMPLE  EMISSION  GAS  RECYCLE  SETUP 
SHEET.  VERSION  3.1.  MAY  1906 

Test  I.D.:  Sample  Setup 
Run  Date:  11/24/86 
Location:  Source  SIM 
Operatorfs):  RH  JB 
Nozzle  Diameter  (IN):  .25 
Stack  Conditions: 
Average  Temperature  (F):  200.0 
Average  Velocity  (FT/SEC):  ISJ) 
Ambient  PreHure  (IN  HG):  29.92 
Stack  PreMure  (IN  H(0):  .10 
Gas  Composition 
HaO-10.0%    MD-28M 
Oi-20.9%    MW«  27.75 
COi-     J0%    (LB/LB  MOLE) 

Target  Preeaure  Drop*  Temperature  (F) 


DPIFTO) 

iw 

ISl    172    1S3    194    IDS    nr    X2S 

QJOM 

8«npl* 

OMMtOMdv  a.M  au  a4S 

Total 

lao  ijo  141  in  \M  in  in 

lUeyd* 

tS*  tn  1S«  2.97  3.00  3.02  liX 

«IICL 

««  Sl«  62«  SZ*  8»  63%  83% 

OOSI 

M 

Je     .S8     .U     .U     M     .53     .52 

tsa 

IJS  1J9  IJO  1.91  1.91  IJl  \M 

871 

174  2.77  ISO  m  tSS  2JS  190 

mi 

Br%  m  wt%  m%  nm  to%  mm 

(UBS 

sr 

M    M     M    JU    M     J»    M 

IJS 

IJS  1J9  IJS  IJO  1.90  1.91  IJl 

U7 

190  in  2Ja  2J9  172  174  174 

U% 

tm  St«  aM  BM  57%  57%  17% 

oose 

.79 

.74     .72     .71     .70     JO     J7     JS 

iJtr 

IJS  IJS  IJS  IJS  IJO  1.90  IJl 

14* 

147  150  lU  in  IM  in  1S6 

n* 

S2»  S2%  U«  53%  •4%  94%  55% 

FIgiira  7.  Exampla  Wockshaet  1.  Meter  Oiifice 
Pleasure  Head  CakuIaUoa 


Barometric    pressure,    P^w,    in. 

H. 

Stack    gauge    pressure.    P,,    in. 

HiO- 

Average    stack    temperature,    t,, 

•F= 


Meter  temperature,  t..  'F^ 

Gas  analysis: 
%COi» 

*Ni+%CO= 

Fraction      moisture      content, 

B., 

Calibration  data: 

Nozzle  diameter,  D,,  in.— 

Pitot  coeHident,  C,= 

AH«,  in.  HiO= 


Molecular  weight  of  stack  gas,  dry  basis: 
M4=0M  (%COi)  +  a32  (%Oi)  +  028  (%Ni 

+  %C0)- lb/lb  mole 

Molecular  weight  of  stack  gas,  wet  basis: 

M,=.M*  (1  -B„)  +  18B., lb/lb 

mole 
Absolute  stack  pressure: 

P.  =  P»«  +  (P,/13.6)  = in.  Hg 

K  -  846.72  D/  AHe  C,»  (1-B.„)» 

M^  (t.+4eO)  P./M,  (t.+4eO)  P^  = 

Desired  meter  orifice  presure  (AH)  for 
velocity  head  of  stack  gas  (Ap): 
AH  =  K  Ap  = in.  HiO 


K, -1.5752  X 10- 


mntT.P,*'"'jid 


P1AM4 


»T, 


Figure  8.  Example  Worksheet  2,  Total  LFE 
Pressure  Head 

Barometric    pressure,    Pbw,    in. 

Hg= 

Absolute  stack  pressure.  P..  in. 

Hg= 

Average  stack  temperature,  T.. 

•R= 

Meter  temperature,  T..  *R— - 


1.5752x10-^  —    "  .: 


0.7051 


»»d 


'LFE 


„  0.2949  J  0.7061 


Molecular  weight  of  stack  gas, 
wet  basis.  M4.  lb/lb  mole  =  - 


K2  »  0.1539 


M 


LFE  ^m  %     ^p 


Pressure    upstream    of    LFE.    in.    Hg    0.8 

Hg= 

Gas  analysis: 

XO.= 


Fraction 
B«= 


moisture      content. 


Calibration  data: 

Nozzle  diameter,  D.,  in.=- 

Pitot  coefficient,  Cp=- 


K4 


Total  LFE  calibration  constant. 

X,= 

Total  LFE  calibration  constant. 

Y.= 


Absolute  pressure  upstream  of  LFE: 

PLft=P*«+0.6= in.  Hg 

Viscosity  of  gas  in  total  LFE: 
fiin=152.418+0.2S52  T, + 3.2355  X 10"  » 

T,*+0.53147(%0»)= 

Viscosity  of  dry  stack  gas: 
fi<=152.418+0.2552  T,+ 3.2355X10-* 

T.»+0.53147  (%0k)= 4, 

Constants: 


B2 


hn 


0.5 


i^d 


0.2051  M^O.2949 


(n<,  -  74.143  B,,^) 


A2  -     -     - 

Xp  180.1  Xp 


K4  K2 


ICi-ai538 


>*«tT.D.«C. 


rifi 


_P^ 
T, 


OJSs 


Pressure  head  for  recycle  LFE 

,0.5  . 


APp   »  A2  -  B2   (Ap)' 


in.  H^O 


K,^ 


B„  M«  [1-0.2949  (l-18/M<)]->- 74.143  B,^ 
M*-74.143  B« 


K. 


isaix, 


Bi- 


KtK* 


(M-)'*X, 


Total  LFE  pressure  head: 
Ap,-A,-B,(Ap)»»- in.H.e 


FIgun  9.  Example  Worksheet  S  Recycle  LFE 
PreaeufH— d 


Barometric    pressure.    P^v 
Hg= 


in. 


Absolute  stack  pressure,  P^  in. 

Hg 

Average   stack   temperature,  T„ 

•R- 

Meter  temperature,  T.,  'R^ 


■*a««oa    k«iii|/via(U4  Vi    a  b*      ■*•"'  -^^^— 

Molecular  weight  of  stack  gas, 
dry  basis,  M^,  lb/lb  mole  — 


Viscosity     of 
poise =- 


LFE    gas,    nm. 


Viscosity  of  dry  stack  gas.  lu, 

poise = 

Absolute   pressure   upstream  of 

LFE.  Pl„.  in.  Hg= 

Calibration  data: 

Nozzle  diameter.  D«,  in.  = 

Pitot  coefficient.  C,=  - 


Recycle   LFE  calibration  con- 
stant, X,= 

WLUwo  COOK  ssee  se  m 


i^Jfti'liI 


ilsteji'i.'"  ■ 


li  J. Ill 


I 


Run 
Codt 

Datt 

Stack 

Temperature           ("p) 

He 

Hoi 

Gas  Composition 
0,       ^0,     !ico 

Sampltr 
ID 

Start 

Time 

Stack  Raune 

Preaaure          (ln.H,0) 

sture  Content 

Pllttr 

10 

End 
Time 

Ambient 

Temperature           (•p) 

Sanpltr 

Orientation 

Sampling 
Duration 

(mln) 

Ambient 

Pressure           (In.H^) 

SaApllng 
Location 

OGN 
(Initial) 

Gas 
Velocity 

Plto4;  uak  Check       ' 
(P05)        (Neg) 

Noztlt 

Oiamcttr-ID      (InJ 

OGN 
(final) 

System  Leak  Check 
i>   15  in.  Hg) 

Norcs 

Op«r«tor(t) 

Sample 
Volume 

(ft') 

Oual  Hanomettr  Ltvtltd  and  Zeroed?         | 

Hagnchellca  Zeroed? 

1 

Run 
Time 

Port  Kto 

Pitot 

AH 
Sample 

OGN 
Volume 

AP 
Total 

P 
Inlet 

Recycle 

Stack 

''2 
Raoyelo 

^3 
Probt 

LPB 

^5 
DGM 

^6 
Fil 
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S. 

s 


I 


< 

o 


Z 

o 


o 


H 

c 

CO 
CD 

o. 

B 

<< 

"c* 
a 
n 


(D 
00 
CD 


o 
•o 

o 

CD 

n 

Qu 

c, 

CO 
QB 


.#'1 


Figure  10.  Example  EGR  Procedure  data  sheet. 
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Figure  11.  EGR  Method  Analysis  Sheet 

Plant  

Date  

Run  no. 


Filter  no.  (in-stack) 

Filter  no.  (out-of  stack)  

Amount  liquid  lost  during  transport 
Acetone  blank  volume,  ml- 


Acetone  wash  volume,  ml  (3) (4) 

(5) 

Acetpne  blank  cone,  mg/mg  (Equation  5-4, 

Method  5) 

Acetone  wash  blank,  mg  (Equation  5-5, 

Method  5) 


Container  number 

Weight  o(  particuiale 
matter,  mg 

Final 
weight 

Tare 
woighl 

WetgM 
gain 

1 „ 

2 „. 

4 

5.... 

Total 

Lms  acetone  t>iank 

WaigM  ot  PM« 

3 



Total  particuiate 

«ra«ght 

BILUNQ  CODE  SSeO-SO-M 
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Cyclone  Interior  Dimensions 


Din 

[ 

) ^ 

i 

• 

• 

1 

s 

h 

\ 

/ 

. 

\ 

/ 

H 

\ 

' 

- 

\ 

B — -J 

1 

♦  -0', 

t 

Hcup 

1 

Dc 

up - 

» 

Dimensions.  ♦  0.013  cm  (+  0.00b  in.) 

Din 

D 

De 

B 

H 

h 

Z 

S 

Hcup 

Dcup 

d; 

Do 

cm 

U7 

4.47 

1.50 

1.88 

6.95 

i24 

4.71 

1.57 

2.25 

4.45 

1.02 

1.24 

inches 

0.5a 

1.76 

0.59 

0.74 

2.74 

0.88 

1.85 

0.62 

0.89 

1.75 

0.40 

0.49 

Table  1.  Performance  ScEctncATiONS  for  PMi*. 
Cyclones  and  Nozzle  Combinations 


SpsciAcctton 


ICoHecflon 

officMncy. 


2.  Cydorwcul 


Such  Ihfll  ooNMton  cfAcMncy 


Had  by  Sactian  5.7.5  and 
FiguraQ. 

10±1  fim  aarodynamic  dtam- 


Table  2.— Test  Particle  Sizes  and 
Target  Gas  Velocities 


Particle  size  Oon)* 

Target  gas  velocities  (m/sec) 

7±1.0 

15±1.5 

^5±^5 

5±0.5 

7±0.5 

10±0.5 

14±1.0 

20±1.0 

(a)  Mass  median  aerodynamic 
diameter. 
■auNQ  CODE  ssao-so-M 


Figure  12.  Cyclone  design  specifications. 
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Fig\ire  13. 
COM  mo  10  c 


Efficiency  envelope  for  the  PM^q  cyclone. 
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Flgura  14.  Kxamplw  Impute  and  Outputo  of  the 
EGR  Reductioo  Pragma 

EMISSION  GAS  RECYCLE  DATA 
REDUCTION,  VERSION  3.4,  MAY  1988 

Test  ID.  Code:  Chapel  Hill  2 
Test  Location:  Baghouse  Outlet 
Test  Site:  Chapel  Hill 
Test  Date:  10/20/86 
Operator(8):  JB  RH  MH 

Entered  Run  Data 

Temperatures 

T(STK):  251.0  F 

T(RCL):  259.0  F 

T(LFE):81.0F 

T(DGM):76.0F 
System  Pressures 

DH(ORI):  1.18  INWG 

DP(TOT):  1.91  INWG 

P(INL):  12.15  INWG 


DP(RCL):  2.21  INWG 
DP(PTO):  0.06  INWG 
Miscellanea 
P(BAR):  29.99  INWG 
DPfSTK):  0.10  INWG 
V(DGM):  13.744  FT3 
TIME:eOJnMIN 
%  C02: 8.00 
%  02:  20.00 
NOZ  (IN):  0.2500 
Water  Content 
Estimate:  0.0  % 

or 
Condenser  7.0  ML 
Column:  0.0  GM 
Raw  Masses 
Cyclone  1:21.7  MG 
Filterll.7  MG 
Impinger  Residue:  ao  MG 
Blank  Values 
CYC  Rinse:  0.0  MG 


Filter  Holder  Rinse:  0.0  MG 
Filter  Blank:  0.0  MG 
Impinger  Rinse:  0.0  MG 
Calibration  Values 
CP(PITOT):  0.840 
DH@(ORI):  10.980 
MfTOT  LFE):  0.2298 
B(TOTLFE):  -.0058 
M(RCL  LFE):  0.0948 
B(RCLLFE):  -.0007 
DGMA  Gamma:  0.9940 

REDUCED  DATA 

Stack  Velocity  (FT/SEQ  15« 
Stack  Gas  Moisture  (%)  2.4 
Sample  Flow  Rate  (ACFM)  03104 
Total  How  Rate  (ACFM)  0.5819 
Recycle  Flow  Rate  (ACFM)  0.2780 
Percent  Recycle  46.7 
Isokinetic  Ratio  (%)  95.1 


Cydonel. 
Backup  FMer.. 


Particuiate  Total.. 


(UM) 


10.15 


(*  <) 


(Partic- 
ulate) 


35.8 


(MG/ 
DNCM) 


56.6 
30.5 
87^ 


(GR/ 
ACF) 


a01794 
0.00968 
0.02762 


GR/DCF) 


0.02470 
0.01332 
0.03802 


(LB/OSCF) 


(X1E« 


3.53701 

1.907 

5.444 


Method  201A— Determination  ofPMie 
Emissions 

(Constant  Sampling  Rate  Procedure) 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  measurement  of  particulate  matter  (PM) 
emissions  with  an  aerodynamic  diameter 
equal  to  or  less  than  nominally  10  fim  (PMio) 
from  stationary  sources.  This  method  does 
not  measure  condensible  emissions:  it 
measures  only  PMio  as  it  occurs  in  the  stack 
and  at  120*C  (248*  F)- 

1.2  Principle.  A  gas  sample  is  extracted  at 
a  constant  flow  rate  through  an  in-stack 
sizing  device,  which  separates  PM  greater 
than  PMio.  and  two  glass  fiber  filters  are  used 
to  collect  the  PMio.  Variations  from  isokinetic 
sampling  conditions  are  maintained  within 
well-defined  limits.  The  particulate  mass  is 
determined  gravimetrically  after  removal  of 
uncombined  water. 

2.  Apparatus 


2.1    Sampling  Train.  A  schematic  of  the 
Method  201A  sampling  train  is  shown  in 
Figure  1.  With  the  exception  of  the  PMio 
sizing  device  and  in-stack  filter,  this  train  is 
the  same  as  a  standard  Method  5  train. 
Nole:  Mediod  5  as  cited  in  this  method  is  part 
of  40  CFR  Part  80,  Appendix  A. 

2.1.1  Nozzle.  Stainless  steel  (316  or 
equivalent)  with  a  sharp  tapered  leading 
edge.  Eleven  nozzles  that  meet  the  design 
specifications  in  Figure  2  are  recommended. 
A  large  number  of  nozzles  with  small  nozzle 
increments  increase  the  likelihood  that  a 
single  nozzle  can  be  used  for  the  entire 
traverse.  If  the  nozzles  do  not  meet  the  design 
specifications  in  Figure  2.  then  the  nozzles 
must  meet  the  criteria  in  section  5.2. 

2.1.2  Sizing  Device.  Stainless  steel  (316  or 
equivalent),  capable  of  determining  the  PMio 
fraction.  The  sizing  device  shall  be  either  a 
cyclone  that  meets  the  specifications  in 
section  5.2  or  a  cascade  impactor  that  meets 
the  specifications  in  section  5.3 


Z1.3    Probe  Liner.  Same  as  in  Method  5. 
section  2.1.2. 

2.1.4  Pitot  Tube.  Same  as  in  Method  5. 
section  2.1.3.  The  pitot  lines  shall  be  made  of 
heat  resistant  tubing  and  attached  to  the 
probe  with  stainless  steel  fittings. 

2.1.5  Differential  Pressure  Gauge.  Filter 
Holders,  Filter  Heating  System.  C^ondenser, 
Metering  System.  Barometer,  and  Gas 
Density  Determination  Equipment.  Same  as 
in  Method  5,  sections  2.1.4.  through  2.1.10 
respectively. 

2.2.    Sample  Recovery. 

2.2.1  Nozzle,  Sizing  Device.  Probe,  and 
Filter  Holder  Brushes.  Nylon  bristle  brushes 
with  stainless  steel  wire  shafts  and  handles, 
properly  sized  and  shaped  for  cleaning  the 
nozzle,  sizing  device,  probe  or  probe  liner, 
and  filter  holders. 

2.2.2  Wash  Bottles.  Glass  Sample  Storage 
Containers,  Petri  Dishes.  Graduated  Cylinder 
and  Balance,  Plastic  Storage  Containers. 
Funnel  and  Rubber  Policeman,  and  Funnel 
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Same  ai  In  Method  5,  wction  2.2.2  through 
Z2A,  respectively. 

2.3    Analysis.  Same  as  in  Method  5, 
section  2.3. 

3.  Reagents 

Hit  reagent!  for  sampling,  sample 
recovery,  and  analysis  are  the  same  as  that 
specifled  in  Method  5,  sections  3.1,  3.2,  and 
3.3,  respectively, 

4.  Procedure 

4.1    Sampling.  The  complexity  of  this 
method  is  such  that,  in  order  to  obtain 
reliable  results,  testers  should  be  trained  and 
experienced  with  the  test  procedures. 

4.1.1  Pretest  Preparation.  Same  as  in 
Method  5.  section  4.1.1. 

4.1.2  Preliminary  Determinations.  Same  as 
in  Method  5,  section  4.1.2.  except  use  the  , 
directions  on  nozzle  size  selection  and 
sampling  time  in  this  section.  Use  of  any 
nozzles  greater  than  0.16  in.  in  diameter 
require  a  minimum  sampling  port  diameter  of 
0  inches.  Also,  the  required  maximum  number 
of  traverse  points  at  any  location  shall  be  12. 

4.1.2.1  llie  sizing  device  must  be  in-stack 
or  maintained  at  stack  temperature  during 
sampling.  The  blockage  effect  of  the  EGR 
sampling  assembly  will  be  minimal  if  the 
crosa-sectional  area  of  the  sampling 
assembly  is  3  percent  or  less  of  the  cross- 
sectional  area  of  the  duct.  If  the  cross- 
sectional  area  of  the  assembly  is  greater  than 
3  percent  of  the  cross-sectional  area  of  the 
duct  then  use  the  procedures  in  Method  lA 
to  determine  the  sampling  site,  flow 
measurements,  and  the  number  of  traverse 
points. 

4.1.2.2  The  setup  calculations  can  be 
performed  by  using  the  following  procedures. 

4.1.2.2.1  In  order  to  maintain  a  cut  size  of 
10  ^m  in  the  sizing  device,  the  flow  rate 
through  the  sizing  device  must  be  maintained 
at  a  constant,  discrete  value  during  the  rim.  If 
the  sizing  device  is  a  cyclone  that  meets  the 
design  specifications  in  Figure  3,  use  the 
equations  in  Figure  4  to  calculate  three  orifice 
pressure  heads  (AH):  one  at  the  average  stack 
temperature,  and  the  other  two  at 
temperatures  ±28*C  (±50*F1  of  the  average 
stack  temperature.  Use  the  AH  calculated  at 
the  average  stack  temperature  as  the 
pressure  head  for  the  sample  flow  rate  as 
long  as  the  stack  temperature  during  the  run 
is  within  2rC  (SO*F)  of  the  average  stack 
temperature.  If  the  stack  temperature  varies 
by  more  than  28*C  (SO*F),  then  use  the 
appropriate  AH. 

4.1.2.2.2  If  the  sizing  device  is  a  cyclone 
that  does  not  meet  the  design  specifications 
in  Figure  3,  use  the  equations  in  Figure  4, 
except  use  the  equation  for  cyclone  flow  rate 
derived  in  section  S.2.6. 

4.1.2.2J    To  select  a  nozzle,  use  the 
equations  in  Figure  5  to  calculate  Ap.ta  and 
Ap-i^  for  each  nozzle  at  all  three 
temperatures.  If  the  sizing  device  is  a  cyclone 
that  does  not  meet  the  design  specifications 
in  Figure  3.  the  example  worksheets  can  be 
used  except  use  the  procedures  in  section 
Sut.9  to  determine  Q^  the  correct  cyclone  flow 
rate  for  a  10  ^m  cut  size. 

4.1.2.24    Correct  the  Method  2  pilot 
readings  to  Method  201A  pilot  readings  by 
multiplying  the  Method  2  pitot  readings  by 
the  square  of  a  ratio  of  the  Method  201 A  pitot 


coefficient  to  the  Method  2  pitot  coefRcient. 
Select  the  nozzle  for  which  ^PmM  and  Ap^u 
bracket  all  of  the  corrected  Method  2  pitot 
readings.  If  more  than  one  nozzle  meets  this 
requirement,  select  the  nozzle  giving  the 
greatest  symmetry.  Note  that  if  the  expected 
pitot  reading  for  one  or  more  points  is  near  a 
limit  for  a  chosen  nozzle,  it  may  be  outside 
the  hmits  at  the  time  of  the  run. 

4.1.2.2.5    Vary  the  dwell  time,  or  sampling 
time,  at  each  traverse  point  proportionately 
with  the  point  velocity.  Use  the  equations  in 
Figure  0  to  calculate  the  dwell  time  at  the 
first  point  and  at  each  subsequent  point.  It  is 
recommended  that  the  number  of  minutes 
sampled  at  each  point  be  rounded  to  the 
nearest  IS  seconds. 

4.1.3  Preparation  of  Collection  Train. 
Same  as  in  Method  5,  section  4.1.3,  except 
omit  directions  about  a  glass  cyclone. 

4.1.4  Leak-Check  Procedure. 

4.1.4.1  Pretest  Leak-Check.  Same  as  in 
Method  5,  section  4.1.4.1. 

4.1.4.2  Leak-Checks  During  Sample  Run. 
Same  as  in  Method  5  section  4.1.4.1. 

4.1.4.3  Post-Test  Leak-Check.  Same  as  in 
Method  5,  section  4.1.4.3. 

4.1.5  Method  201A  Train  Operation.  Same 
as  in  Method  5,  section  4.1.5,  except  use  the 
procedures  in  this  section  for  isokinetic 
sampling  and  flow  rate  adjustment.  Maintain 
the  flow  rate  calculated  in  section  4.1.2 
throughout  the  run  provided  the  stack 
temperature  is  within  28'C  (50*F)  of  the 
temperature  used  to  calculate  AH.  If  stack 
temperatures  vary  by  more  than  28*C  (SO'F), 
use  the  appropriate  AH  value  calculated  in 
section  4.1.2.  Calculate  the  dwell  time  at  each 
traverse  point  as  in  Figure  8. 

4.1.6  Calculation  of  Percent  Isokinetic 
Rate  and  Aerodynamic  Cut  Size  (Dbo). 
Calculate  percent  isokinetic  drag  and  Dm  (see 
Calculations,  section  6)  to  determine  whether 
the  test  was  valid  or  another  test  run  should 
be  made.  If  there  was  difTiculty  in 
maintaining  isokinetic  sampling  rates  within 
the  prescribed  range,  or  if  the  Dm  is  not  in  its 
proper  range  because  of  source  conditions, 
the  Administrator  may  be  consulted  for 
possible  variance. 

4.2    Sample  Recovery.  If  a  cascade 
impactor  is  used,  use  the  manufacturer's 
recommended  procedures  for  sample 
recovery.  If  a  cyclone  is  used,  use  the  same 
sample  recovery  as  that  in  Method  5,  section 
4.2.  except  an  increased  number  of  sample 
recovery  containers  is  required. 

4.2.1  Container  No.  1  (In-Stack  Filter).  The 
recovery  shall  be  the  same  as  that  for 
Container  No.  1  in  Method  5,  section  4.2. 

4.2.2  Container  No.  2  (Out-of-Stack  Filter). 
The  recovery  shall  be  the  same  as  that  for 
Container  No.  1  in  Method  5,  section  4.2. 

4.2.3  Container  No.  3  (Cyclone  or  Large 
PM  Catch).  This  step  is  optional.  The 
anisokinetic  error  for  the  cyclone  PM  is 
theoretically  larger  than  the  error  for  the 
PMio  catch.  Therefore,  adding  all  the 
fractions  to  get  a  total  PM  catch  is  not  as 
accurate  as  Method  5  or  Method  F2. 
Disassemble  the  cyclone  and  remove  the 
nozzle  to  recover  the  large  PM  catch. 
Quantitatively  recover  the  PM  from  the 
interior  surfaces  of  the  nozzle  and  cyclone, 
excluding  the  "turn  around"  cup  and  the 
interior  surfaces  of  the  exit  tube.  The 


recovery  shall  be  the  same  as  that  for 
Container  No.  2  in  Method  5,  section  4.2. 

4.2.4  Container  No.  4  (PMw). 
Quantitatively  recover  the  PM  from  all  of  the 
surfaces  from  the  cyclone  exit  to  the  front 
half  of  the  in-stack  filter  holder,  including  the 
"turn  around"  cup  inside  the  cyclone  and  the 
interior  surfaces  of  the  exit  tube.  The 
recovery  shall  be  the  same  as  that  for 
Container  No.  2  in  Method  5,  section  4.2. 

4.2.5  Container  No.  5  (PM.o). 
Quantitatively  recover  PM  between  the  back 
half  of  the  in-stack  filter  holder  and  the  front 
half  of  the  out-of-stack  filter.  The  recovery 
shall  be  the  same  as  that  for  Container  No.  2 
in  Method  5.  section  4.2. 

4.2.6  Container  No.  6  (Silica  Gel).  The 
recovery  shall  be  the  same  as  that  for 
Container  No.  3  in  Method  5,  section  4.2. 

4.2.7  Impinger  Water.  Same  as  Method -5, 
section  42,  under  "Impinger  Water." 

4.3  Analysis.  Same  as  in  Method  5, 
section  4.3,  except  handle  Method  201A 
Containers  No.  1  and  No.  2  like  Container  No. 
1.  Method  201A  Containers  No.  3,  No.  4,  and 
No.  5  like  Container  No.  2,  and  Method  201A 
Container  No.  6  like  Container  No.  3.  Use 
Figure  7  to  record  the  weights  of  PM 
collected.  Use  Figure  5-3  in  Method  5.  section 
4.3,  to  record  the  volume  of  water  collected. 

4.4  Quality  Control  Procedures.  Same  as 
in  Method  5,  section  4.4. 

5.  Calibration 

Maintain  an  accurate  laboratory  log  of  all 
calibrations. 

5.1  Probe  Nozzle.  Pitot  Tube.  Metering 
System,  Probe  Heater  Calibration. 
Temperature  Gauges,  Leak-check  of  Metering 
System,  and  Barometer  Same  as  in  Method 

5,  sections  5.1  through  5.7,  respectively. 

5.2  Probe  Cyclone  and  Nozzle 
Combinations.  The  probe  cyclone  and  nozzle 
combinations  need  not  be  calibrated  if  both 
meet  design  specifications  in  Figures  2  and  3. 
If  the  nozzles  do  not  meet  design 
specifications,  then  the  cyclone  and  nozzle 
combinations  shall  be  tested  for  conformity 
with  performance  specifications  (PS's)  in 
Table  1.  If  the  cyclone  does  not  meet  design 
specifications,  then  the  cyclone  and  nozzle 
combination  shall  conform  to  PS's  and  the 
cyclone  shall  be  calibrated  to  determine  the 
relationship  between  flow  rate,  gas  viscosity, 
and  gas  density.  Use  the  procedures  in 
section  5.2.4  to  conduct  PS  tests  and  the 
procedures  in  section  5.2.6  to  calibrate  the 
cyclone. 

5.2.1  Conduct  the  PS  tests  in  a  wind 
tunnel  described  in  section  5.2.2  and  particle 
generation  system  described  in  section  5.2.3. 
Use  five  particle  sizes  and  three  wind 
velocities  as  listed  in  Table  2.  A  minimum  of 
three  replicate  measurements  of  collection 
efficiency  shall  be  performed  for  each  of  the 
IS  conditions  listed,  for  a  minimum  of  45 
measurements. 

5.2.2  Wind  Tunnel.  The  calibration  and 
PS  tests  shall  be  performed  in  a  wind  tunnel 
(or  equivalent  test  apparatus)  capable  of 
establishing  and  maintaining  the  required  gas 
stream  velocities  within  10  percent. 

5.2.3  Particle  Generation  System.  The 
particle  generation  system  shall  be  capable  of 
producing  solid  monodispersed  dye  particle 
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with  the  mass  median  aerodynamic 
diameters  specified  in  Table  2.  The  particles 
size  distribution  verification  should  be 
performed  on  an  integrated  sample  obtained 
during  the  samphng  period  of  each  test.  An 
acceptable  alternative  is  to  verify  the  size 
distribution  of  sample  obtained  before  and 
after  each  test,  with  both  sample  required  to 
meet  the  diameter  and  monodispersity 
requirements  for  an  acceptable  test  run. 

5.2.4  Establish  the  size  of  the  solid  dye 
particles  delivered  to  the  test  section  of  the 
wind  timnel  by  using  the  operating 
parameters  of  the  particle  generation  system, 
and  verify  them  during  the  tests  by 
microscopic  examination  of  samples  of  the 
particles  collected  on  a  membrane  filter.  The 
particle  size,  as  established  by  the  operating 
parameters  of  the  generation  system,  shall  be 
within  the  tolerance  specified  in  Table  2.  The 
precision  of  the  particle  size  verification 
technigue  shall  be  least  ±0.5  ^m.  and 
particle  size  determined  by  the  verification 
technigue  shall  not  differ  by  more  than  10 
percent  from  that  established  by  the 
operating  parameters  of  the  particle 
generation  system. 

5.2.5  The  monodispersity  of  the  particles 
shall  be  certified  for  each  test  eiAer  l^ 


microsopic  inspection  of  collected  particles 
on  filters  or  by  other  suitable  monitoring 
techniques  such  as  an  optical  particle  counter 
followed  by  a  multichannel  pulse  height 
analyzer.  If  the  proportion  of  multiplets  and 
satellites  in  an  aerosol  exceeds  10  percent  by 
mass,  the  particle  generation  system  is 
unacceptable  for  purposes  of  this  test. 
MuUtiplets  are  particles  that  are 
agglomerated,  and  satellites  are  particles  that 
are  smaller  than  the  specified  size  range. 

5.2.6  Schematic  drawings  of  the  wind 
tuimel  and  blower  system  and  other 
information  showing  complete  procedural 
details  of  the  test  atmosphere  generation, 
verification,  and  delivery  techniques  shall  be 
furnished  with  calibration  data  to  the 
reviewing  agnecy. 

5.2.7  Flow  Measurements.  Measure  the 
cyclone  air  flow  rates  with  a  dry  gas  meter 
and  a  stopwatch,  or  a  calibrated  orifice 
system  capable  of  meausring  flow  rates  to 
within  2  percent. 

5.26    Performance  Specification 
Procedure.  Establish  test  particle  generator 
operation  and  verify  particle  size 
microscopically.  If  monodispersity  is  to  be 
verified  by  measurement  at  the  beginning  and 
the  end  of  the  run  rather  than  by  an 


integrated  sample,  these  measurements  may 
be  made  at  this  time. 

5.2.9    The  cut  size,  or  Dm,  of  a  cyclone  is 
defined  here  as  the  particle  size  having  a  50 
percent  probability  of  penetration.  Determine 
the  cyclone  flow  rate  at  which  the  Dm  is  10 
fim.  A  suggested  procedure  is  to  vary  the 
cyclone  flow  rate  while  keeping  a  constant 
particle  size  of  10  ^m.  Measure  the  PM 
collected  in  the  cyclone  (md.  the  exit  tube 
(m,),  and  the  filter  (nw).  Calculate  cyclone 
efficiency  (E,)  for  each  flow  rate  as  follows: 


E.= 


nw 


(mt+m,-t-mr) 


XlOO 


5.2.10  Do  three  replicates  and  calculate 
the  average  cyclone  efficiency  [EHmtl  as 
follows: 

E,W)=(E,-»-En-Ei)/3 

where  Ei,  Ea,  and  E»  are  replicate 

measurements  of  E,. 

5.2.11  Calculate  the  standard  deviation 
[or]  for  the  replicate  measurements  of  E^  as 
follows. 


(E^^  f  £2^  ♦  E32)  - 


(^1 


♦  E2  ♦  E3] 


0.5 


If  <r  exceeds  0.10,  or  if  Ec<,^  is  not  50±  0.5 
percent  repeat  the  replicate  runs. 

5.2.12  Measure  the  overall  efficiency  of 
the  cyclone  and  nozzle,  B„  at  the  particle 
sizes  and  nominal  gas  velocities  in  Table  2 
using  the  following  procedure. 

5.2.13  Set  the  air  velocity  and  particle  size 
from  one  of  the  conditions  in  Table  2. 
Establish  isokinetic  sampling  conditions  and 
the  correct  flow  rate  in  the  cyclone  (obtained 
by  procedures  in  this  section)  such  diat  the 
Df  is  10  ^m.  Sample  long  enou^  to  obtain 
±5  percent  precision  on  total  collected  masa 
as  determined  by  the  precision  and  the 
sensitivity  of  measuring  technique.  Determine 
separately  the  nozzle  catch  (m.),  cyclone 
catch  (nic).  cyclone  exit  tube  (m,),  and 
collection  filter  catch  (m,)  for  each  particle 
•ize  and  nominal  gas  velocity  in  Table  2. 
Calculate  overall  efficiency  (E.)  as  follows: 


(ni.-1-mc) 


(ma-fmc-f-mt-t-mj 


XlOO 


5.2.14    Do  three  replicates  for  each 
combination  of  gas  velocity  and  particle  size 
in  Table  Z.  Use  the  equation  below  to 
calculate  the  average  overall  efficiency 
[F-»W»i>l  for  each  combination  following  the 


procedures  described  in  this  section  for 

determining  efficiency. 

E.(.^=(E,E.E.)/3 

where  Ei.  E*.  and  Ea  are  replicate 

measurements  of  E^ 

5.2.15  Use  the  appropriate  formula  in  this 
section  to  calculate  or  for  the  replicate 
measurements.  If  cr  exceeds  0.10  or  if  the 
particle  sizes  and  nominal  gas  velocities  are 
not  within  the  limits  specified  in  Table  2, 
repeat  the  replicate  runs. 

5.2.16  Criteria  for  Acceptance.  For  each  of 
the  three  gas  stream  velocities,  plot  the  Eou^) 
as  function  of  particle  size  on  Figure  S.  Draw 
smooth  curves  through  all  particle  sizes. 
E„(.„)  shall  be  within  the  banded  region  for 
all  sizes,  and  the  Bc<m^  shall  be  50  ±  0.5 
percent  at  10  fua. 

5.3  Cyclone  Calibration  Procedure.  The 
purpose  of  this  section  is  to  develop  the 
relationship  between  flow  rale,  gas  viscosity, 
gas  density,  and  Dm- 

5.3.1  Determine  flow  rates  and  Dm's  for 
three  different  particle  sizes  between  5  >un 
and  15  ^m.  one  of  which  shall  be  10  ^m.  All 
sizes  must  be  determined  within  0.5  fim.  For 
each  size,  use  a  different  temperature  within 
60*C  (lOB'F)  of  the  temperature  at  which  the 
cyclone  is  to  be  used  and  conduct  triplicate 
runs.  A  suggested  procedure  is  to  keep  the 


particle  size  constant  and  var>'  the  flow  rate. 

5.3.2  On  log-log  graph  paper,  plot  the 
Reynolds  number  (Re)  on  the  abscissa,  and 
the  square  root  of  the  Stokes  50  number 
({Stk*o)*T  on  the  ordinate  for  each 
temperature.  Use  the  following  equations  to 
compote  both  values: 


Re== 


{StkM)"=[ 


d««  »  m»» 


4  Qoc  (D»)» 


9  v^  Moc  (dot) 


rl 


0.5 


wliere: 

Qcn= Cyclone  flow  rate,  cm V sec. 
^=Gas  density,  g/cm*. 
doc = Diameter  of  cyclone  inlet,  cm. 
^c„= Viscosity  of  gas  through  the  cyclone. 

micro  poise. 
Dm  =  Aerodynamic  diameter  of  a  particle 

having  a  50  percent  probability  of 

penetration,  cm. 
5.3.3    Use  a  linear  regression  analysis  to 
determine  the  slope  (m)  and  the  y-intercept 

(b).  Use  the  following  formula  to  determine 
Q,  the  cyclone  flow  rale  required  for  a  size 
cut  of  10  fim. 


Q= 


»»*oc 


(3000)(Kir 


i-(»»-»i> 


T.  L/(a- 

M.P.         J 


»»<(m-lJ0)/(m-a51 


i;r-"--ii-->;>r 
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where: 

m*  Slope  of  the  calibration  line. 

b»y-intercept  of  the  calibration  line. 

Q»  Cyclone  flow  rate  for  a  tixe  cut  of  10  fun. 

cmVaec. 
d  K  Diameter  of  nozzle,  cm. 
T,= Stack  gas  temperature,  *R. 
P,- Absolute  stack  pressure,  in.  Hg. 
M,s  Molecular  weight  of  the  stack  gas.  Ib/lb- 

mole. 
K- «  4.077  X  10- ». 

S4.4    Refer  to  the  Method  201A  operators 
manual,  entitled  Meaaunment  of  Size 
Selective  Particulate  Emiasions  fmm 
Stationary  Sources  by  Constant  Sampling 
Rate,  for  directions  in  the  use  of  this  equation 
for  Q  in  the  setup  calculations. 

5.4    Cascade  Impactor  Calibration 
Procedure.  The  purpose  of  calibrating  a 
cascade  impactor  is  to  determine  the 
empirical  constant  (StkM).  which  is  speciHc  to 
the  impactor  and  which  permits  the  accurate 
determination  of  the  cut  sizes  of  the  impactor 
stages  at  field  conditions.  It  is  not  necessary 
to  calibrate  each  individual  impactor.  Once 
an  impactor  has  been  calibrated,  the 
calibration  data  can  be  applied  to  other 
impactors  of  identical  design. 

5.4.1  Wind  Tunnel.  Same  as  in  section  5.2.2. 

5.4.2  Particle  Generation  System.  Same  as 
in  section  5.2.3. 

5.4.4  Hardware  Configuration  for 
Calibrations.  An  impaction  stage  constrains 
(■n  aerosol  to  form  circular  or  rectangular  |ets. 
which  are  directed  toward  a  suitable 
substrate  where  the  larger  aerosol  particles 
are  collected.  For  calibration  purposes,  three 
stages  of  the  cascade  impactor  shall  be 
discussed  and  designated  calibration  stages 
1, 2,  and  3.  The  first  calibration  stage  consists 
of  the  collection  substrate  of  an  impaction 
stage  and  all  upstream  surfaces  up  to  and 
including  the  nozzle.  This  may  include  other 
preceding  impactor  stages.  The  second  and 
third  calibration  stages  consist  of  each 
respective  collection  substrate  and  all 
upstream  surfaces  up  to  but  excluding  the 
collection  substrate  of  the  preceding 
calibration  stage.  This  may  include 
intervening  impactor  stages  which  are  not 

designated  as  calibration  stages.  The  cut  size, 
or  Dm.  of  the  adjacent  calibration  stages  shall 
differ  by  a  factor  of  not  less  than  1.5  and  not 
more  than  2.0.  For  example,  if  the  first 
calibration  stage  has  a  Dm  of  12  ^m,  then  the 
Dbe  of  the  downstream  stage  shall  be  between 
6  and  8  fxm. 

5.4.5.  It  is  expected,  but  not  necessary,  that 
the  complete  hardware  assembly  will  be  used 
in  each  of  the  sampling  runs  of  the  calibration 
and  performance  determinations.  Only  the 
first  calibration  stage  must  be  tested  under 
isokinetic  sampling  conditions.  The  second 
and  third  calibration  stages  must  be 
calibrated  with  the  collection  substrate  of  the 
preceding  calibration  stage  in  place,  so  that 
gas  flow  patterns  existing  in  field  operation 
will  be  simulated. 

5.4.6  Each  of  the  PMio  stages  should  be 
calibrated  with  the  type  of  collection 
substrate,  viscid  material  (such  as  grease)  or 
glass  fiber,  used  in  PMie  measurements.  Note 


that  most  materials  used  as  substrates  at 
elevated  temperatures  are  not  viscid  at 
normal  laboratory  conditions.  The  substrate 
material  used  for  calibrations  should 
minimize  particle  bounce  yet  be  viscous 
enough  to  withstand  erosion  or  deformation 
by  the  impactor  jets  and  not  interfere  with 
the  procedure  for  measuring  the  collected 
PM. 

5.4.7  Calibration  Procedure.  Establish  test 
particle  generator  operation  and  verify 
particle  size  microscopically.  If 
monodispersity  is  to  be  verified  by 
measurements  at  the  beginning  and  the  end 
of  the  run  rather  than  by  an  integrated 
sample,  these  measurements  shall  be  made  at 
this  time.  Measure  in  triplicate  the  PM 
collected  by  the  calibration  stage  (m)  and  the 
PM  on  all  surfaces  downstream  of  the 
respective  calibration  stage  (m')  for  all  of  the 
flow  rates  and  particle  size  combinations 
shown  in  Table  2.  Techniques  of  mass 
measurement  may  include  the  use  of  a  dye 
and  spectrophotometer.  Particles  on  the 
upstream  side  of  a  jet  plate  shall  be  included 
with  the  substrate  downstream,  except 
agglomerates  of  particles,  which  shall  be 
included  with  the  preceding  or  upstream 
substrate.  Use  the  following  formula  to 
calculate  the  collection  efficiency  (E)  for  each 
stage. 


E» 


in 


xioo 


m+m' 


5.4J  Use  the  appropriate  formula  in  section 
5.2.4  to  calculate  the  standard  deviation  (<r) 
for  the  replicate  measurements.  If  <r  exceeds 
0.10,  repeat  the  replicate  runs. 

5.4.9  Use  the  following  formula  to  calculate 
the  average  collection  efTiciency  (E,^)  for 
each  set  of  replicate  measurements. 
E.^»(E.+E.-t-Ei/3 

where  Ei.  Ea,  and  &  are  replicate 
measurements  of  E. 

5.4.10  Use  the  following  formula  to 
calculate  Stk  for  each  E,^ 


Stk= 


DKJ 


9  |i  A  di 


where: 

Ds  Aerodynamic  diameter  of  the  test 

particle,  cm  (g/cm*)**. 
Q— Gas  flow  rate  through  the  calibration 

stage  at  inlet  conditions,  cm' sec. 
^=Gas  viscosity,  micropoise. 
A— Total  cross-sectional  area  of  the  jets  of 

the  calibration  stage,  cm'. 
d)= Diameter  of  one  jet  of  the  calibration 

stage,  cm. 
5.4.11  Determine  Stkso  for  each  calibration 
stage  by  plotting  E,^  versus  Stk  on  log-log 
paper.  Stk^o  is  the  Stk  number  at  50  percent 
efficiency.  Note  that  particle  bounce  can 
cause  efficiency  to  decrease  at  high  values  of 
Stk.  Thus.  50  percent  efficiency  can  occur  at 
multiple  values  of  Stk.  The  calibration  data 


should  clearly  indicate  the  value  of  Stluo  for 
minimum  particle  bounce.  Impactor  efficiency 
versus  Stk  with  minimal  particle  bounce  is 
characterized  by  a  monotonically  increasing 
function  with  constant  or  increasing  slope 
with  increasing  Stk. 

5.4.12  The  Stkw  of  the  first  calibration 
stage  can  potentially  decrease  with 
decreasing  nozzle  size.  Therefore, 
calibrations  should  be  performed  with 
enough  nozzle  sizes  to  provide  a  measured 
value  within  25  percent  of  any  nozzle  size 
used  in  PMio  measurements. 

5.4.1 3  Criteria  For  Acceptance.  Plot  E,^ 
for  the  first  calibration  stage  versus  the 
square  root  of  the  ratio  of  Stk  to  Stkso  on 
Figure  9.  Draw  a  smooth  curve  through  all  of 
the  points.  The  curve  shall  be  within  the 
banded  region. 

6.  Calculations 

6.1    Nomenclature. 
8.,= Moisture  fraction  of  stack,  by  volume, 

dimensionless. 
Ci=  Viscosity  constant,  51.12  micropoise  for 

•K  (51.05  micropoise  for  'R). 
Ct  =  Viscosity  constant.  0.372  ^cropoise/*K 

(0.207  micropoise/'R). 
Cj  =  Viscosity  constant,  1.05  X  10"* 

micropoise/°K' (3.24  X  W*  micropoise/ 

•R2). 
C4  =  Viscosity  constant,  53.147  micropoise/ 

fraction  Oj. 
&= Viscosity  constant,  74.143  micropoise/ 

ft-action  HtO. 
Dm = Diameter  of  particles  having  a  50 

percent  probability  of  penetratioa  ^lTa. 
'Ot'^  Stack  gas  fraction  Oi,  by  volume,  dry 

basis. 
K,  =0.3858  'K/mm  Hg  (17.64  'R/in.  Hg). 
Mc= Wet  molecular  weight  of  mixed  gas 

through  the  PMi*  cyclone,  g/g-mole  (lb/. 

lb-mole). 
M4 = Dry  molecular  weight  of  stack  gas,  g/g- 
mole  (Ib/lb-mole). 
Pkw=Barometric  pressure  at  sampling  site, 

mm  Hg  (in.  Hg). 
P, 3:  Absolute  stack  pressure,  mm  Hg  (in.  Hg). 
Q,=Total  cyclone  flow  rate  at  wet  cyclone 

conditions,  m'/min  (ft'/min). 
Q^ynt=Total  cyclone  flow  rate  at  standard 

conditions,  dscm/min  (dscf/min). 
T. = Average  absolute  temperature  of  dry 

meter,  *K  (*R). 
T,= Average  absolute  stack  gas  temperature, 

•K  CR). 
Vw<,u)= Volume  of  water  vapor  in  gas  sample 

(standard  conditions),  scm  (scf). 
6= Total  sampling  time,  min. 
)toc= Viscosity  of  mixed  cyclone  gas, 

micropoise. 
^Md= Viscosity  of  standard  air,  180.1 

micropoise. 

6.2  Analysis  of  Cascade  Impactor  Data. 
Use  the  manufacturer's  recommended 
procedures  to  analyze  data  from  cascade 
impactors. 

6.3  Analysis  of  Cyclone  Data.  Use  the 
following  procedures  to  analyze  data  from  a 
single  stage  cyclone. 

6.3.1    PMio  Weight.  Determine  the  PM 
catch  in  the  PMio  range  from  the  sum  of  the 
weights  obtained  from  Containers  Nos.  1, 2, 4, 
and  5  less  the  acetone  blank. 

6.3.2.    Total  PM  Weight  (optional). 
Determine  the  PM  catch  for  greater  than  PMio 


from  the  weight  obtained  from  Container  Na 
3  less  the  acetone  blank,  and  add  it  to  the 
PMio  weight 

6.3  J.    Aerodynamic  Cut  Size.  Calculate 
the  stack  gas  viscosity  as  follows: 
,l^=C,-^Gl  T.-fC,  T.»-h*,  <0,-C,  B.™ 

6.3.3.1    The  PMio  flow  rate,  at  actual 
cyclone  conditions,  is  calailated  as  foUowa: 


0.= 


T.V.,^ 


K.P,(l-B.je 


6.3J.2    Calculate  the  molecular  wei^t  on 
a  wet  basis  of  the  stack  gas  as  follows: 
M.=M«(l-B„)-f-18.0(B„) 

&3.3.3    Calculate  the  actual  Dm  of  the 
cyclone  for  the  given  conditions  as  follows: 


tto=A  f — ^l0.209lf ]  0.7091 


where  0i  =0.27754  for  metric  units  (0.15625  for 
English  units). 

6l3.4    Acceptable  Results.  The  results  are 
acceptable  if  two  conditions  are  met  The 
first  is  that  9.0  fun  *  Dm  *  11.0  >im.  The 
second  is  that  no  sampling  points  are  outside 
4P|^  and  ^M>.  or  that  80  percent  *  I  *  120 
percent  and  no  mora  than  one  sampling  point 
is  outside  &P,^md  &P„^  If  Dm  is  less  than 
9.0  fun.  reject  the  results  and  repeat  the  test 
unless  the  total  particulate  catdi  is  less  than 
the  PMio  standard.  In  this  case,  or  if  Dm  is 
greater  than  11  lua,  the  Administrator  may 
accept  the  resulta. 
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Board  by  Southern  Research  Institute.  May 
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Diameter 
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0.180 
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0.300 
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0.390 
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[ ^  i     ■ 


Cone 
Angle,  6 
(degrees) 

4 
4 
5 
6 
6 
6 
6 
5 
4 
4 
3 


Outside 

taper,  4 

(degrees) 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

Straight  inlet 
length,  t 
(inches) 


<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 
<0.05 


Figure  2.     Nozzle  design  specifications. 


Total   Length 
L 
(inches) 


2.6S3±0.05 
2.55310.05 
.97010.05 
.57210.05 
.49110.05 
.45  10.05 
.45  10.05 
.45  10.05 
.48  10.05 
.45  10.05 
.45  10.05 


r^fh«|>  11       i|'i,f|*ji(W-' 


tfip:,'S;1i 


24242 


Federal  Reg^r  /  Vol.  54.  No.  107  /  Tnesday.  June  6, 1989  /  Proposed  Rules 


Cyclone  Interior  Dimensions 
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Din 

0 

Or 

B 
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Z 

S 

Hcup 

Ocup 

d; 

Do 

cm 

1.27 

4.47 

1.50 

1.88 

6.95 

2.24 

4.71 

1.57 

125 

4.45 

1.02 

1.24 

inches 

0.5a 

1.76 

0.59 

0.74 

2.74 

0.88 

1.85 

0.62 

0.89 

1.75 

0.40 

0.49 

Figure  3.     Cyclone  design  specifications. 
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Figure  4.  Ex«mpli>  Worksheet  1,  Cyclone 
Flow  Rate  and  AH 

Barometric    pressure,    Pkv    in. 

Hg= 

Stack    gauge    pressure,    P,,    in. 

HiO= 

Average    stack    temperature,    t^ 

•F= 

Meter  temperature,  t«,  *F= 

Orifice  AH@,  in.  HiO= 

Gas  analysis: 

%CO>= 


%Oi= 


Fraction      moisture      content 
Bw.= 


Molecular  weight  of  stack  gas.  dry  basis: 
M4=0.44  (%COi)+0.32  (%O,)+0.28 

(%N,+%CO)= lb/lb  mole 

Molecular  weight  of  stack  gas,  wet  Ijasis: 

M,=M<(1-B^+18(B„)= lb/lb 

mole 
Absolute  stack  pressure: 


0.  «  0.002837  |i, 


(ts  *  460) 


-    ^  Ps  _ 


0.2949 


Orifice  pressure  head  (AH)  needed  for  cyclone  flow  rate: 


AH 


0$  (l-B»„)  P, 


t,  ♦  460 


tfl  Hd  K083  AHf 


Calculate  AH  for  three  temperatures: 


U-'F 


AH,  in.  HtO 


Figure  5.  Example  Worksheet  2,  Nozzle 
Selection 


Stack  viscosity,  ^  micropoise=. 
Absolute  stack  pressure.  P.,  iiL 

Hg= 

Average    stack    temperature,    t^ 

•F= 

Meter  temperature,  ta.  *F= 

Method   201A   pitot   coefficient, 

C= 

Cyclone  flow  rate,  ft'/min.  Q»=- 
Method  2  pitot  coe^icient,  C,s. 


r                r                 0.2603  Q.'V.    1 
v,rt.=v.  [0.24578+1  0.3072+ J'»  = 


Vm.  =  V 


[o.5 


0.4457+0.5690+ 


0.2803  Q,'V. 


1- 


Maximum  and  minimum  velocity  head  values: 


P.=P»-+ 


13.6 


_in.Hg 


Viscosity  of  stack  gas: 
la = 152.418 + 0.2552 1. + 3.2355  X  lO-t 

t,»+0.53147(%0,)- 74.143  B«= 

micropoise 
Cyclone  flow  rate: 


ftV«1n 


Jn.  M2O 


Molecular  weight  of  stack  gas, 

wet  basis,  M»= 

Nozzle  diameter,  D.,  in.= 


Nozzle  velocity: 

3.056  Q. 


v,= 


D.' 


Jt/sec 


Maximum  and  minimum  velocites: 


Jt/sec. 


-ft/sec. 


AP,u. = 1-3686  X 10- ♦ 


PAi,(v^)' 
(t.+460)  C>* 


Jn.  JfcO 


BEST  COPY  AVAILABLE 
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AP,i„-i.38eexio-«     t'^— J* 


(t,+4eo)  c»« 


Jn.      H,0 


Nonle  number 

* 

D^ta. 

V^ft/MG 

Vaia,  ft/tec 

V^  ft/sec 

Ap^in.HiO 

ApM..in.(W 

Velocity  traverte  data: 
Ap(Method  20lA)-A(Method  2] 


JilHiO 


PlfUfe  lb  Bxanple  Wotkiheet  S.  DweU  TIim 

Total  nm  time,  minutes *« " 

No.  travene  point* 


where: 
ti  a  dwell  time  at  first  traverse  point 

minutes. 
Ap'l-the  velocity  head  at  the  first  traverse 

point  (from  a  previous  traverse),  in.  HiO. 
Ap'sigMthe  square  of  the  average  square 

root  of  the  Ap's  (from  a  previous  velocity 

traverse),  in.  Ht). 


Point  No. 

1 

I 
S 

4 
8 

0 


Ap'l 
Ap'avg 


as 


(Total  run  time) 
(No.  points) 


At  subsequent  traverse  points,  measure  the 
velocity  Ap  and  calculate  the  dwell  time  by 
using  the  foUowing  equation: 


(Ap.)".  n= 
2.3, . . .  total  number 


where: 
ta^  dwell  time  at  traverse  point  n.  minutes. 
Apa=mea8ured  velocity  head  at  point  n,  in. 

H»0. 
Api  =  dwell  time  at  first  traverse  point, 

minutes. 


(Api)**      of  sampling  points 


Port . 
Ap 


Pori. 
Ap 


Port. 
Ap 


Port. 
Ap 
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Table  2.— Particie  Sizes  and  Nominal 
Gas  Velocities  for  Efficiency 


Particle  size  (^)* 

Target  gas  velocilies  (m/sec) 

7±1.0 

15±1.5 

25±2.5 

5±05._ 

7±0.5 

10±0.5 

14±1.0        

20±1.0 





(a)  Mass  median  aerodynamic 
diameter. 

MLLMQ  CODE  SSS0-S04I 


Plfun  7.  Maifaod  SUA  Aaalyais  Sheet 

Plant  

Date  

Run  no. 


Filter  no.  (in-stack) 

Filter  No.  (out-of-stack) 

Amount  of  Uquid  lost  during  transport 

Acetone  blank  volume,  mi 

Acetone  wash  volume,  ml  (4)  _ 


(5) 


Acetone  blank  cone,  mg/mg  (Equation  S-4, 

Method  5) 

Acetone  wash  blank,  mg  (Equation  5-6, 

Method  S) 


Weight  of  PMi«  mg 

Contsinef  nun^Mr 

Fjrwl 
iweight 

Tare 
W6ight 

""X 

1 _ 

2 

4 

S 

Total 

Less  acetone  lilank 

Weight  of  PMm 

J  ABLE  1.— PERFORMAN 

Source  PMis  Cyclones  1 

CE  Skcifications  for 

ind  Nozzle  Combinations 

PiwiMtar 

UfM 

SpMiScMion 

I.Colaction 

cffksioncy. 

2.  Cyctonaeul 
•iM(a.). 

P^rc^nt 

Mm. -... 

Suet)  that  collection  etficiancy 
taut  vMevn  envelope  tpuch 
tied  by  S««on  S.2.S  and 
Figures. 

cMr. 

■i\ 
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Figure  9.     Efficiency  envelope  for  first  calibration  stage. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Pvts  217. 219, 232, 242,  and 
252 

DafMrtmant  of  Dafanaa  Fadaral 
Aequianion  Ragulation  Supptamant; 
DFAR8  Imptomantation  of  Saction 
1207  of  Pub.  L  99-661  and  Sactlon  8M 
of  Pub.  L 100-180;  Contracting  With 
Small  Dtoadvantagad  Buainaaa 
Concama,  HIatoricalty  Black  CoNagaa 
and  Unlvafattiaa,  and  Minority 
Inatltutiona 

amncy:  Department  of  Defense  (DoD). 

action:  Proposed  rule  and  request  for 
conunent:  correction. 


'  inn  uocmncnt  corrects  a 
proposed  rule  on  the  further 
implementation  of  section  1207  of  Pub.  L 
99-661  and  section  806  of  Pub.  L 100- 
MOk  wiHch  was  published  May  23. 1969 
(54  FR  22337).  This  action  is  necessary 
to  delete  references  in  the 
Supplementary  Information  to  guidance 
erroneously  listed  as  part  of  the 
proposed  rule. 

FOM  nmiHtii  iNromNATiON  contact: 

Mr.  Charles  W.  Lloyd,  Executive 

Secretary,  DAR  Council,  telephone  (202) 

697-7266. 

ChulM  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 

Regulatory  Council 


Acconfingly.  die  preamble  of  the 
proposed  rule  is  corrected  as  fblknvs: 

On  page  22337,  in  paragraph  A  of  the 
Supplementary  Information,  delete  the 
paragraphs  which  read: 

*  Emphasizes  the  use  of  remedies 
currently  available  for  noncompliance 
with  the  subcontracting  plan. 

•  Broadens  the  HBCU/MI  set-aside 
program  to  include  acquisitions  that  are 
normally  acquired  from  Higher 
Educational  Institutions. 

[FR  Doc.  89-13300  PUed  6-5-80;  8:45  mm] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appticat>le  to  the 
put><ic.  rtotices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings.  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Sarvica 

[Docket  Na  8»-083] 

Racaipt  of  ParmH  Applications  for 
Relaasa  into  ttia  Environmant  of 
Ganatically  Enginaarad  Organiams 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Notice. 


Application  number 


89-109-03..... 
89-116-20...„ 


Applicant 


Iowa  State  University. 


BioTechnica  Agricultura,  Inc. 


SUMMARY:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  Part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  oi^ganisms  and 
products. 

POfI  FURTHER  INFORMATION  CONTACT: 

Mary  Petrie,  Document  Control  Officer, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permit  Unit,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  847. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  Part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 


Federal  Register 
VoL  54,  No.  107 
Tuesday.  June  6,  1989 


Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  appUcations  to  release 
genetically  engineered  organisms  into 
the  environment 


Dale  received 


04-19-89 
04-26-89 


Organisin 


Popular  plams  genetically  engineered  to  express  wound  indudbto  chtorvn- 

phenicol  acelyttranstarase.. 
TotMCco  plants  geneticaNy  ertgineered  to  express  d^tydrodlpicolinic  acid 

synthase.. 


Fistd  teat  tocaSon 


Iowa. 
Wisconsin. 


Done  in  Washington.  DC.  this  Slst  day  of 
May  1S89. 

lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  89-13405  Filed  6-5-89;  8:45  am] 

BtUJNO  CODE  341».34-M 


DEPARTMENT  OF  COMMERCE 

Agancy  Form  Undar  Raviaw  by  tha 
Offica  of  Managamant  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  tmder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Annual  Retail  Trade  Survey 
Form  Numbers:  B-151,  B-151A,  B-151D, 

B-152,  B-153.  B-153D 
Agency  Approval  Number  0607-0013 
Type  of  Request-  Extension  of  a 

currently  approved  form 
Burden:  9,076  hours 
Number  of  Respondents:  21,635 


Avg  Hours  per  Response:  25  minutes 
Needs  and  Uses:  Data  Collected  will  be 
used  by  the  Bureau  of  Economic 
Analysis  in  computing  the  Gross 
National  Product,  by  the  Federal 
Reserve  Board  in  measuring  consumer 
credit,  and  by  businesses  in 
determinng  market  share 
Affected  Public:  Businesses  or  other  for- 
profit  institutions,  Small  businesses  or 
organizations 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 


Dated:  May  31. 1989. 
Edwaid  Micfaals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc.  89-13333  Filed  6-^5-89:  8:45  am) 

BHJJNQ  coos  SStO^-M 


Nationai  Institute  of  Standards  and 
Tachnology 

Visting  Committaa  on  Advanced 
Tacfwiology;  Cloaad  Meeting 

agency:  National  Institute  for 
Standards  and  Technology,  Conunerce. 
action:  Notice  of  Closed  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  App.. 
notice  is  hereby  given  that  there  will  be 
a  closed  meeting  of  the  Visiting 
Committee  on  Advanced  Technology  of 
the  National  Institute  of  Standards  and 
Technology  on  Wednesday.  ]une  21, 
1989,  at  9:30  a.m.  to  10:30  a.m.  with 
officials  at  the  Department  of 
Commerce.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 


i 


2425S 


Federal  Regbter  /  Vol.  54,  No.  107  /  Tuesday,  June  6.  1988  /  Notices 


nine  members  from  the  private  sector, 
prominent  in  their  fields  in  industry  or 
academia  and  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology.  The  purpose  of  this 
meeting  is  to  fully  examine  and  discuss 
FY  1991  budget  planning  informatian  for 
the  National  Institute  of  Standards  and 
Technology. 

DATE  The  meeting  will  convene  June  21, 
1989,  at  9:30  aju.  and  ad)oum  at  10:30 
a.m.  on  June  21. 1989.  The  entire  meeting 
will  be  closed. 

AOOHtSS:  The  meeting  will  be  hekl  in 
Conference  Room  5856,  Department  of 
Commerce,  14th  and  Constitution. 
Washington.  DC  20230. 
TOR  RNrrHCM  mrowKUTiON  contact: 
Dr.  Dale  E.  Hall,  ExectJtive  Director, 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  for 
Standards  and  Technology, 
Gaithersburg,  Maryland  20699, 
telephone  number  (301)  975-2158. 

SWMAMNTARY  mfOHMATWH  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  May 
31, 1980  that  the  meeting  of  the  Visiting 
Committee  on  Advanced  Technology 
with  officials  at  the  Department  of 
Commerce  will  be  closed  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App.,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act  PX. 
94-409.  The  meeting,  which  involves 
review  of  budget  planning  inforraatioii 
to  be  fully  examined  and  discussed,  may 
be  closed  to  the  public  in  accordance 
with  section  552(c)(4)  of  Title  5.  United 
States  Code,  since  the  meeting  is  likely 
to  disclose  financial  infonnation  that 
may  be  privileged  or  confictential. 

Date:  May  31, 1968. 

Raymond  G.  Kaiwiiw, 

Acting  Director. 

(FR  Doc  w-iasu  PtM  e-s-ae;  MS  am) 

MUMa  coca  Mw-is^ 


Award's  Pan«i  of  JudQM;  ClOMd 
llaatino 

aosncy:  National  Institnte  of  Standards 

and  Technology,  DoC 

ACTION:  Notice  of  closed  meeting. 


r.  Pursuant  to  the  Federal 
Advisory  Committee  Act  6  XJSXl  App., 
notice  ia  hereby  given  that  there  wiU  be 
a  doaed  meeting  of  the  Panel  of  Judges 
of  the  Malcolm  Baldrige  National  quality 
Award  from  Tuesday,  June  14,  through 
Wednesday.  June  IS.  1980.  The  Pane)  of 
Judges  is  composed  of  nine  members 
prominent  in  the  field  of  quality 


management  and  appointed  by  the 
Secretary  of  Commerce.  The  purpose  of 
this  meeting  is  to  review  the  1989  Award 
applications  and  to  select  applications 
to  be  considered  in  the  second  stage  of 
the  evaluation.  The  applications  under 
review  contain  trade  secrets  and 
proprietary  commercial  infonnation 
submitted  to  the  Coremment  in 
confidence. 

DATIS:  The  meeting  will  convene  June 
14, 1988  at  8:30  a  jn.  and  adjourn  at 
appnnimately  2M)  p.m.  on  June  IS,  1989. 
liie  entire  meeting  will  be  closed. 
ADOWW.  The  meeting  will  be  hdd  in 
Suite  500  of  the  American  Society  for 
Quality  Control,  310  West  Wisconsin 
Avenue,  Milwaokee,  Wisconsin  53203. 


TON  MNTHCR  MFOHMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Associate  Director 
of  Quality  Programs,  National  Institute 
of  Standards  and  Technology. 
Gaithersburg,  Maryland  20880, 
telephone  number  (301)  975-2036. 
SUPPlBNINTAnV  MPOMNATWNC  Tlie 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  May 
19, 1989  that  the  meeting  of  the  Panel  ot 
Judges  will  be  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  5  U.S.C.  App.,  as  amended  by 
section  5(c)  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-408.  The 
meeting,  which  involves  examination  of 
records  and  discussion  of  Award 
applicant  data,  may  be  closed  to  the 
pubKc  in  accordance  with  section 
552b(c)(4)  of  Title  5,  United  States  Code, 
since  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  conitdoitiaL 
Raymond  C.  Ifseimir, 
Acting  Director. 
Date:  May  30, 1900. 

(FR  Doc  a»-13348  Hied  a-fi-aO;  IMS  am] 
■HJJNQ  cooa  S8ie-tS-« 


National  Ocaanlc  and  AtmosptMric 
Administration 

Coastal  Zona  Managsmsnt;  Fadaral 
Conalatsncy  Appsal  by  Mr.  Qasrrsro- 
Caldsioii  From  an  Ob|oclion  by  tlw 
PiMfto  Rico  Planning  Board 

AOmCV:  National  Oceanic  and  . 

Atmospheric  Administration, 

Commerce. 

actwn:  Notice  of  Appeal 

On  March  17. 1909.  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Mr.  Guerrero-Calderon  (AppeUant) 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  16 


U.S.C  1456(c)(3)(A).  and  the  Department 
of  Commerce's  implementing 
regulations.  15  CFR  Part  930.  Subpart  H. 
The  appeal  is  taken  from  an  objection 
by  the  Puerto  Rico  Planning  Board 
(PRPB)  to  the  Appellant's  consistency 
certification  for  a  United  States  Army 
Corps  of  Engineers  (Corps)  permit  to 
build  a  private  use  timber  pier,  with 
mooring  pilings  and  buoys,  in 
Tamarindo  Bay,  Calebra.  Puerto  Rico, 
the  PRPB's  objection  precludes  the 
Corps  from  inuing  the  permit  pending 
the  outcome  of  the  Appirilanf  s  appeal. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  FURTHER  INFORMATION  CONTACT 

Hugh  C.  Schratwieser,  Attorney- 
Adviser.  Office  of  die  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospfceric 
Administration,  U.&  Department  of 
Commerce,  1825  Connnecticut  Avenue. 
NW.,  Suite  603.  Washington.  DC  20235, 
(202)  673-520a 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Piuysm 
Assistance) 

Date:  May  28, 1980. 
B.  Kent  Burton, 

AMsistant  Secretary  for  Oceans  and 
Atmosphere. 
[FR  Doc  89-13301  Filed  6-5-89;  8:45  am] 


DEPARTHENT  OF  DEFENSE 
Offica  Of  tiM  Socratary 
Availability  of  DoO  502S.1-(,  "DoO 

^.  -   *■  ^^^^^^^_    Afl^,^M^A  Ib^.^Mw'^ 

uvacDvaa  oysiam  mihnmi  mwA 

AOCNCY:  Office  of  the  Secretary.  D«D. 
action:  Notice. 

summary:  This  notice  is  to  inform  the 
public  and  U.S.  Government  Agendea 
other  than  the  Department  of  Defense  of 
the  availability  of  DoD  5025.1-J.  The 
Index  may  be  purchased  from  the 
following  organizations: 
National  Technical  Information  (NTIS). 

5285  Port  Royal  Road.  Springfield. 

Virginia  22161.  Telephone  number 

(703)  487-460a 
or 
U.S.  Naval  Publications  and  Forms 

Center  (NPFC).  5801  Tabor  Aveilue. 

Attention  Code  1052.  Philadelphia, 

Pennsylvania  19120-^5099t  Telephone 

number  (215)  687-3321. 
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The  NTIS  accession  number  for  the 
"OoD  Directives  System  Annual  index," 
January  1988  edition,  is  PB89 175186; 
NPFC  identifies  it  as  DoD  502S.M. 

FOR  furtmen  information  contact: 

Ms  Linda  Bynum.  Correspondence  and 
Directives  Directorate,  Directives 
Division.  Room  2A28e,  the  Pentagon. 
Washington.  DC  20301-1155,  telephone 
number  (202)  687-4111. 
LM.  Byuum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
May  31, 1960. 

[FR  Doc.  89-13303  Filed  6-5-89;  8:45  am] 
■NXMB  GOOC  aSIS-SI-M 


Defense  Intelligence  Agency  Adviaory 
Board;  Cancellation  of  Closed  Meeting 

AOCNCV:  Defense  Intelligence  Agency 
Advisory  Board,  DoD. 

ACTION:  Notice  of  cancellation  of  dosed 
meeting. 

summary:  Notice  is  hereby  given  that 
the  closed  meeting  of  the  DIA  Advisory 
Board's  Tactical  Intelligence 
Information  Handling  Systems  Panel, 
scheduled  for  31  May  1988,  that  was 
announced  in  the  Federal  Register  on 
Thursday,  6  April  1989,  Vol.  54,  No.  65, 
13944  has  been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF,  Executive  Secretary,  DL\ 
Advisory  Board,  Washington,  DC  20340- 
1328  (202/373-4930). 
LM.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
May  31.  isea 

[FR  Doc.  8»-13304  Filed  6-^-89;  8.-45  am] 

BHXMM  COOC  SillMIIHI 

Department  of  Def  enae  Adviaory 
Committee  on  Uncompensated 
Overtime;  Meeting 

Aoaicv:  Office  of  the  Secretary,  DoD. 

action:  Notice  of  advisory  committee 
meeting. 


;  Pursuant  to  the  provisions  of 
Public  Law  92-463  (Federal  Advisory 
Committee  Act),  notice  is  hereby  given 
that  a  meeting  of  the  Department  of 
Defense  Advisory  Committee  on 
Uncompensated  Overtime  is  scheduled 
to  be  held  on  June  16, 1989,  from  IKX)  pm 
to  4:00  pm.  at  The  Pentagon, 
Washington,  DC  in  OSD  Conference 
Room  1E801  #7.  The  meeting  is  open  to 
the  public  This  is  the  third  meeting  of 
the  advisory  committee. 


The  Department  of  Defense  Advisory 
Committee  on  Uncompensated  Overtime 
was  established  piuvuant  to  section  804 
of  Pub.  L 100-456  (FY89  National 
Defense  Authorization  Act).  The 
advisory  committee  is  responsible  for    ^ 
(1)  Developing  criteria  to  ensure  that 
proposals  for  contracts  for  professional 
and  technical  services  are  evaluated  on 
a  basis  which  does  not  encourage 
contractors  to  propose  mandatory 
uncompensated  overtime  for 
professional  and  technical  employees, 
and  (2)  making  recommendations  to  the 
Secretary  of  Defense  on  the  criteria  to 
be  adopted  by  the  Secretary.  In 
developing  the  recommendations,  the 
advisory  committee  shall  address  the 
following  issues:  (A)  How  the 
Department  of  Defense  can  best  be 
assured  that  it  receives  the  best  quality 
services  for  the  amounts  expended  and 
that  the  contractors  supplying  such 
services  follow  sound  personnel 
management  practices  and  observe 
established  labor-management  policies 
and  regulations;  (B)  Whether  contract 
competitions  should  be  structiued  in  a 
manner  that  requires  offerors  to 
compete  on  the  basis  of  factors  other 
than  the  number  of  hours  per  week  its 
professional  and  technical  employees  of 
similar  annual  salaries  work;  and  (C) 
Whether  the  Department  of  Defense  can 
allow  contractors  to  maintain  different 
accounting  systems  (for  example,  40- 
hour  work  week,  full  time  accounting) 
and  still  allow  the  Department  to 
evaluate  proposals  on  the  basis  of  a 
work  rate  of  40  hours  per  week  and 
2,080  hours  per  year. 
FOR  FURTHER  INFORMATION  CONTACT: 

Persons  desiring  additional  infonnation 

or  planning  to  attend  the  meeting  should 

contact  Mr.  Ted  Godlewski.  Action 

Officer,  Office  of  the  Deputy  Assistant 

Secretary  of  Defense  for  Procurement 

Directorate  of  Cost  Pricing  and  Finance, 

The  Pentagon — Room  3C800, 

Washington.  DC  20301-1900,  telephone 

(202)  695-7249,  no  later  than  June  14, 

1989. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

May  31. 1969. 

[FR  Doc.  89-13305  Filed  6-5-89;  8:45  am] 
BNjJNa  cooe  SSW-SVM 


Corps  of  Engineers,  Department  of 
the  Army 

Environmental  Advisory  Board; 
Meeting 

Federal  Register  Citation  of  Previous 
Announcement  Federal  Register/Vol. 
54,  No.  93/Tuesday,  May  16, 1989/ 


Notices,  page  21094.  Meeting: 
Environmental  Advisory  Board,  Agency: 
U.S.  Army  Corps  of  Engineers,  DOD, 
Action:  Notice  of  open  meeting. 

Previously  Announced  Time  and  Date 
of  the  Meeting:  The  meeting  will  be  held 
from  1:00  p.m.  to  5:00  p.m.,  Thursday, 
June  22. 1989. 

Changes  in  the  Meeting:  The  meeting 
will  commence  at  1:00  p.m.  on  Thursday, 
June  22, 1988  and  will  end  at  12.-00  p.m. 
on  Friday,  Jime  23, 1980. 

Contact  Person  for  More  Information: 
Dr.  William  L  Klesch.  Chief.  Office  of 
Environmental  Policy,  Office  of  the 
Chief  of  Engineers,  Washington.  DC 
20314-1000,  (202)  272-0166. 
John  O.  Rosch.  O. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  88-13359  Filed  6-5-89;  8.45  am] 
MuiNe  cooc  sno-os-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

Suminary:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  oefore  July  6, 
1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfTdirs. 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Marj'land 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  MPORMATION  CONTACT! 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
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waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  Information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
rehistatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7]  Abstract. 
0MB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

^    Dated:  May  30. 1969. 

CukM  U.Rica, 

Director,  Office  of  Information  Reaourcea 
ManagemenL 

Office  of  Educational  Resaarch  and 
Improvement 

Type  of  Review:  Extension 

Title:  library  Services  and  Construction 
Act  (Pub.  L  98^460>— Financial 
Performance  and  Completion  Reports 
for  State  Administered  Programs — 
Tides.  I,  II,  and  01 

Frequency:  Annually 

Affected  Public:  State  or  local 
government 

Reporting  Burden: 

Responses:  54 

Burden  Hours:  2.160 

Recordkeeping  Burden: 

Recordkeepers:  54 

Burden  Hours:  541 

Abstract-  These  forms  will  be  used  by 
State  Library  Administrative  Agencies 
that  receive  funds  under  the  Library 
Services  and  Construction  Act,  as 
amended.  The  Department  uses  the 
information  collected  to  assess  the 
accomphshments  of  project  goals  and 
objectives  and  to  aid  in  effective 
program  management 

Office  of  Bilingual  Educatioo  and 
Minority  Languages  Affairs 

Type  of  Review:  New 

Title:  Biennial  Report  Form  for 

Emergency  Immigrant  Education 

Program 
Frequency:  Biennially 
Affected  Public:  State  and  local 

governments 
Reporting  Burden: 


Responses:  32 

Burden  Hours:  2.208 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract-  This  form  requires  SEAs  to 
submit  a  biennial  report  to  the 
Secretary  on  expenditures  of 
Emergency  Immigrant  Education 
Program  funds.  The  SEAs  are  also 
required  to  report  the  national  origin 
of  the  immigrant  children  in  the 
program.  The  Department  uses  the 
information  collected  to  assess  the 
accomplishments  of  projects  and  to 
aid  in  effective  program  management 

Office  of  Postsecondary  Educatioo 

Type  of  Review:  Extension 

Title:  Application  Information  Request 
to  Participate  in  the  Paul  Douglas 
Teacher  Scholarship  Program 

Frequency:  On  Occasion 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  11 

Burden  Hours:  45 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract-  The  Paul  Douglas  Teacher 
Scholarship  Program  uses  Federal 
funds  to  provide  college  scholarships 
to  outstanding  high  school  students  to 
enable  them  to  pursue  teaching 
careers  at  the  elementary  or 
secondary  school  levels.  The 
Department  uses  this  information  for 
program  management. 

[PR  Doa  80-13357  Filed  0-6-88;  8:45  am] 

MUMO  coot  400S-01-4I 


Office  of  Elementary  and  Secondary 
Education 

CtMfrter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965; 
Chapter  1  Program  in  Local 
Educational  Agendee;  Meetlrtga 

AOINCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTKNt  Notice  of  regional  meetings. 


:  The  Acting  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  of  the  U.S.  Department  of 
Education  will  convene  eight  regional 
meetings  to  discuss  the  content  of  the 
final  rf^gulations  for  grants  to  local 
educational  agencies  under  Chapter  1  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Augustus  P.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 


1988.  Public  Law  100-297^  and  to  solicit 
input  for  the  Department  on  the  content 
of  the  policy  manual  required  under 
those  Amendments.  These  meetings  are 
open  to  the  public  and  will  include 
representatives  of  Federal,  State,  and 
local  administrators,  parents,  teachers, 
members  of  local  school  boards,  and 
private  school  representatives  involved 
with  the  implementation  of  local 
education  programs  under  Chapter  1. 
The  Acting  Assistant  Secretary  has 
notified  the  Chief  State  School  Officer 
(CSSO)  in  each  State  and  the  following 
educational  organizations  and  interest 
groups: 
American  Association  of  School 

Administrators 
American  Federation  of  Teachers 
Center  for  Law  and  Education.  Inc. 
Children's  Defense  Fund 
Council  for  American  Private  Education 
Council  of  Chief  State  School  Officers 
Council  of  the  Great  City  Schools 
International  Reading  Association 
Lawyers'  Committee  for  Civil  Rights 

Under  Law 
NAACP  Legal  Defense  Fund 
National  Association  of  Elementary 

School  Principals 
National  Association  of  Federal 

Education  Program  Administrators 
National  Association  of  Secondary 

School  Principals 
National  Association  of  State  Boards  of 

Education 
National  Center  for  Neighborhood 

Enterprise 
National  Coalition  of  Title  I/Chapter  1 

Parents 
National  Council  of  Teachers  of 

Mathematics 
National  Governors'  Association 
National  Education  Association 
National  Parent  Teachers  Association 
National  School  Boards  Association 
Rural  Education  Association 

The  CSSOs  and  the  organizations  and 
interest  groups  will  assist  the 
Department  in  selecting  persons  to  be 
invited  to  attend  the  meetings,  but  other 
interested  Individuals  are  welcome  to 
attend  as  well. 

Meeting  Information:  The  regional 
meetings  are  scheduled  to  be  held  as 
follows: 
June  5-6:  Atlanta.  CA.  at  the  Radisson 

Inn  and  Conference  Center  Arlington, 

VA,  at  the  Rosslyn  Westpark  Hotel 
lune  8-0:  Albany,  NY,  at  the  Sheraton 

Airport  Inn;  Denver,  CO,  at  the 

Radisson  Hotel 
June  12-13:  Austin,  TX,  at  the  Marriott  at 

the  Capitol;  San  Franisco,  CA,  at  the 

Westin  Hotel 
June  15-18:  Kansas  City,  MO,  at  the 

Hyatt  Regency  Crown  Center  Hotel; 
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Tacoma.  WA,  at  the  La  Quinta  Motor 

Inn       , 

Each  meeting  will  begin  at 
approximately  9:00  a.m.  the  first  day  and 
conclude  at  noon  on  the  second  day. 

RM  FURTNER  INFORMATION  CONTACT: 

Other  persons  interested  in  attending 
one  of  the  meetings  should  contact  Mary 
Jean  LeTendre,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education, 
400  Maryland  Avenue.  SW., 
Washington,  DC  20202-6132.  Telephone: 
(2021732-4682. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.010,  Educationally  Deprived  Chiiklren — 
Local  Educational  Agencies) 

Dated:  May  3a  1988. 
Daniel  F.  Bomwr, 

Acting  Assistant  Secretary  for  Elementary 
and  Secondary  Education. 
(FR  Doc.  89-13356  Filed  8-5-«9;  8:45  am] 
aaima  CODE  40oo-ei-« 


Office  of  Specif  Education  and 
Rehal>ilitative  Services 

ICFOAflaS4.1330| 

Invitation  of  Applications  for  New 
Awards  for  Fiscal  Year  1989  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research 

AOENCV:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

action:  Notice  Inviting  Applications  for 
New  Awards  Under  the  Knowledge 
Dissemination  and  Utilization  Program 
of  the  National  Institute  on  Disability 
and  Rehabilitation  Research  for  Fiscal 
Year  1989. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  Centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities. 

Deadline  for  Transmittal  of 
Applications:  July  7, 1909. 

Application:/  Available:  June  7, 1989. 

A  vailable  Funds:  $400,000. 

Estimated  Number  of  Awards:  2. 

Estimated  A  verage  A  ward:  $200.00a 

Project  Period:  Up  to  18  months. 

Note:  The  Department  of  F.ducation  is  not 
bound  by  any  estimates  in  this  notice,  except 
as  otherwise  provided  by  statute.  This  notice 
is  for  applications  for  Regional  Information 
Exchanges  as  described  in  the  notice  of  final 
funding  prioritips  published  in  the  Federal 
Register  on  April  25, 1939  at  59  FR  17896. 
Potential  applicants  should  consult  the  final 
funding  priority  for  a  description  of  the 
purpose  and  scope  of  the  projects.  Applicants 
may  use  the  application  forms  published  in 


that  issue  of  the  Federal  Register  to  submit 
their  applications. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  in 
34  CFR  Parts  74.  75,  77,  80.  81.  and  85, 
and  (b)  the  regulations  governing  this 
program  at  34  CFR  Parts  350  and  355. 

For  Applications  Contact  National 
Institute  on  DisabiUty  and 
Rehabilitation  Research,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
2601.  Attention:  Peer  Review  Unit. 
Telephone:  (202)  732-1141;  deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-1198  for  TDD  services. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Sweeney,  National  Institute  on 
Disability  and  Rehabilitation  Research, 

(202)  732-1202. 

Program  Authority:  29  U.S.C.  761(a],  782(a), 
and  762(b)(5). 

Dated:  June  1. 1989. 
Micbad  Vader, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  89-13355  Filed  6-5-89:  8:45  am] 

HUMQ  CODE  4«>«-01-«l 

(CFDA  Na  84.224A] 

Invitation  to  Applications  for  New 
Awarda  for  Fiscal  Year  1989  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research 

AGBICV:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  Inviting  Applications  for 
New  Awards  Under  the  State  Grants 
Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  for  Fiscal  Year  1989. 

summary:  On  May  25, 1989.  a  notice 
was  published  in  the  Federal  Register  at 
54  FR  22816.  The  application  notice  is 
corrected  as  follows:  On  page  22616.  in 
the  second  column  under  Applicable 
Regulations,  Part  79  was  omitted. 

For  Applications  CcntacL  National 
Institute  on  Disability  and 
Rehabilitation  Research,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
2601,  Attention;  F'eer  Review  Unit. 
Telephone:  (202)  732-1141;  deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-1198  for  TDD  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Jo  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research, 
(202)732-1139. 
Program  Authority:  29  VS.C.  2201-2271 


Dated:  May  30, 1969. 
Micliaei  Vader, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  89-13358  Filed  6-5-89: 8:45  am) 
aiujNOCOoE  ^oBK^-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDocket  Nos.  ER89-440-O0a,  et  cL) 

Duke  Power  Co.,  et  al.;  Eiectfic  Rate, 
Sman  Power  Production,  and 
Interlocking  Directorate-FUings 

May  aa  1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Duke  Power  Company 
(Docket  No.  ER89-440-0a0l 

Take  notice  that  on  May  15, 1989. 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  estimated  billing 
information  for  calendar  year  lid9 
pursuant  to  which  North  Carolina 
Municipal  Power  Agency  Number  1  will 
be  billed  by  Duke  Power  under  Rate 
Schedule  FERC  No.  280.  Duke  Power 
states  that  this  information  is  being 
submitted  pursuant  to  the  Commission's 
order  dated  October  6, 197a 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

2.  Niagara  Mohawk  Power  Corporatioa 

[Docket  No.  ER89-422-000] 

Take  notice  that  on  May  9, 1989, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Central  Vermont  PubUc  Service 
Corporation  dated  May  1, 1989. 

The  May  1, 1989  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
I*ower  Corporation  of  peaking  capacity 
and  related  energy  to  Central  Vermont 
Public  Service  Corporation.  The  terms  of 
this  agreement  and  the  period  during 
which  the  purchase  of  Freaking  Capacity 
can  occur  shall  commence  on  May  1, 
1989  and  shall  continue  until  October  31, 
1989. 

Copies  of  this  filing  were  serveti  upon 
Central  Vermont  FHiblic  Service 
Corporation  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  June  12. 1989.  in 
accordance  with  Standard  P.iragraph  E 
at  the  end  of  this  notice. 
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9.  Duka  Powar  Company 

(Docket  No.  ER8e-«44-000) 

Take  notice  that  on  May  15, 1969. 
Duke  Power  Company  (Duke  Power) 
tendered  for  Hling  the  1967  Catawba 
Interconnect  Annual  Actual  Statementa 
which  were  used  to  true-up  the  1967 
billing  estimates  for  Rate  Schedule 
FERC  No.  280  between  Duke  Power  and 
North  Carolina  Muncipal  Power  Agency 
Number  1. 

Comment  date:  June  12, 1080,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

C  Duka  Power  Company 

(Docket  No.  ERae-«45-000) 

Take  notice  that  on  May  15, 1986, 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  the  1987  Catawba 
Interconnect  Annual  Actual  Statements 
which  were  used  to  true-up  the  1988 
billing  estimates  for  Rate  Schedule 
FERC  No.  274  between  Duke  Power  and 
Saluda  River  Electric  Cooperative,  Inc. 

Comment  date:  June  12. 1986,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

(Docket  No.  ERae-Hd-OOO] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
May  17, 1986,  tendered  for  filing  a 
transmission  service  agreement  with 
Madison  Cas  and  Electric  Company 
(MG&E).  The  agreement  provides  for 
either  firm  on  non-firm  transmission 
service  to  be  rendered  by  Wisconsin 
Electric  to  MC&E,  in  accordance  with 
Wisconsin  Electric's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  Rate 
Schedule  T-l. 

Wisconsin  Electric  respectfully 
requests  waiver  of  the  Conunission's 
sixty-day  notice  requirements  in  order 
to  allow  an  effective  date  of  May  10, 
1989.  Wisconsin  Electric  is  authorized  to 
state  that  MC&E  joints  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  MG&E  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  12, 1966,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

6.  Nevada  Power  Company 

(Docket  No.  ERSB^ISO-OOOl 

Take  notice  that  on  May  19, 1989, 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Interconnection  Agreement  Between 
Nevada  Power  Company  and  Overton 
Power  District  No.  5  (Overton) 
hereinafter  "the  Agreement."  The 
primary  purpose  of  the  Agreement  is  to 
establish  the  terms  and  conditions  for 


the  interchange  of  economy,  emergency, 
and  banked  energy  and  for  other  power 
transactions  that  may  be  possible 
through  the  Parties'  interconnected 
systems  or  through  the  systems  of  third 
Parties. 

Nevada  states  that  copies  of  the  filing 
were  served  upon  Overton. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Nevada  Power  Company 

[Docket  No.  ER8e-«51-000] 

Take  notice  that  on  May  19, 1969, 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Interconnection  Agreement  Between 
Nevada  Power  Company  and  Deseret 
(Deseret)  Generation  &  Transmission 
Co-Operative  hereinafter  the 
Agreement.  The  primary  purpose  of  the 
Agreement  is  to  establish  the  terms  and 
conditions  for  the  interchange  of 
economy,  emergency,  and  banked 
energy  and  for  other  power  transactions 
that  may  be  possible  through  the  Parties' 
interconnected  systems  or  through  the 
systems  of  third  Parties. 

Nevada  states  that  copies  of  the  filing 
were  served  upon  Deseret. 

Comment  date:  June  12, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Power  k  Light  Company 

(Docket  No.  ER8e-4S2-000] 

Take  notice  that  Pennsylvania  Power 
ft  Light  Company  (PP&L)  tendered  for 
filing  on  May  19, 1989,  as  a  Supplement 
to  its  Rate  Schedule  FERC  No.  84,  an 
executed  Agreement  dated  as  of  May  3, 
1989,  between  PP&L  and  Jersey  Central 
Power  ft  Light  Company  (Jersey 
Central).  The  agreement  clarifies  the 
methodologies  for  determining  the 
depreciation  expense  and 
decommissioning  expense  components 
in  the  formula  rate,  and  makes  several 
conforming  amendments  to  the  rate 
schedule.  A  Certificate  of  Concurrence 
executed  by  Jersey  Central  accompanied 
PPftL's  filing. 

Copies  of  PP&L's  filing  have  been 
served  upon  Jersey  Central,  the 
Pennsylvania  Public  Utility  Commission 
and  the  New  Jersey  Board  of  Public 
Utilities. 

Comment  date:  June  12, 1080,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Power  ft  Light  Company 

[Docket  No.  ER89-34e-001) 

Take  notice  that  on  May  15. 1089, 
Wisconsin  Power  ft  Light  Company 
(WPL)  tendered  for  filing  a  Wholesale 
Power  Contract  dated  June  28, 1986  and 


Amendment  No.  1  dated  March  22, 1969, 
both  between  the  City  of  Elkhom  and 
WPL  Elkhom  is  currently  taking  service 
from  Wisconsin  Electric  Power 
Company  (WEP). 

The  purpose  of  the  Contract  and 
Amendment  is  to  define  the  terms  and 
conditions  of  service.  Service  under  this 
Contract  will  be  in  accordance  with 
WPL's  standard  W-3  rate  schedule. 
WPL  requests  an  effective  date  of  June 
16, 1080,  concurrent  with  the  termination 
date  of  Elkhom's  wholesale  power 
agreement  writh  WEP.  WPL  states  that 
copies  of  the  agreement  and  filing  have 
been  provided  to  Elkhom.  WEP  and  the 
Wisconsin  Public  Service  Commission. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  ft  Light  Company 

(Docket  No.  ER89-400-0001 

Take  notice  that  Florida  Power  ft  Light 
Company  (FPL),  on  May  2, 1989, 
tendered  eight  (8)  revised  Exhibits  A 
which  provide  for  the  contract  demands 
for  Florida  Keys  Electric  Cooperative 
Association,  Inc;  Fort  Pierce  Utilities 
Authority;  City  of  Homestead;  Utilities 
Commission,  City  of  New  Smyrna 
Beach:  City  of  Starke;  City  of  Vero 
Beach;  City  of  Jacksonville  Beach;  and 
City  of  Green  Cove  Springs  under  Rate 
Schedule  PR-3  of  FPL's  FERC  Electric 
Tariff  Second  revised  Volume  No.  1.  The 
proposed  effective  date  for  the  contract 
demands  for  Florida  Keys  Electric 
Cooperative  Association,  Inc;  Fort 
Pierce  Utilities  Authority;  City  of 
Homestead:  Utilities  Commission,  City 
of  New  Smyrna  Beach:  City  of  Starke; 
and  City  of  Vero  Beach  is  May  29. 1989. 
The  proposed  effective  date  for  the 
contract  demands  for  the  City  of 
Jacksonville  Beach,  and  the  City  of 
Green  Cove  Springs  is  June  1, 1989. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER89-434-000] 

Take  notice  that  Minnesota  Power  & 
Light  Company  (MP&L)  on  May  15, 1989, 
tendered  for  filing  proposed  changes  in 
its  rate  schedule  for  third-party 
purchase  and  resale  transactions 
pursuant  to  Commission  Order  No.  84, 
designated  as: 

Minnesota  Power  &  Light  Company 
FERC  Order  No.  84  Rate  Schedule 
Original  Sheet  No.  1 

The  third  rate  schedule  is  applicable 
to  third-party  purchase  and  resale  of 
electric  power.  The  rate  schedule  ^ 

provides  that  for  such  voluntary  third- 
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party  transactions,  Minnesota  Power 
will  charge  the  receiving  party: 

(a)  The  amount  Minnesota  Power 
pays  the  supplying  third  party  for  such 
power  and/or  energy:  plus 

(b)  Up  to  $5.42  per  MWh  (in  no  event 
shall  the  one  day  total  of  such  hourly 
charges  for  any  single  transactions 
exceed  $86.77  times  the  hi^est  average 
ntunber  of  megawatts  resold  in  any  hour 
during  the  day)  for  transmission 
investment;  plus 

(c)  Up  to  $1.00  per  MWh  for  difficult- 
to-quantify  costs;  plus 

(d)  An  adjustment  for  transmission 
losses. 

Minnesota  Power  states  that  its 
reason  for  proposing  the  rate  schedule  is 
to  include  the  quantifiable  costs  in  its 
third-party  transactions  and  to  increase 
Minnesota  Power's  fiexibility  to 
effectively  maricet  power  and  energy  by 
permitting  it  to  charge  less  than  the  full 
rate. 

Copies  of  the  filing  have  been  mailed 
to  each  of  the  parties  identified  in  the 
Service  List. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Company 

[Docket  No.  ER89-435-000] 

Take  notice  that  on  May  15, 1989, 
Duke  Power  Company,  (Duke  Power) 
tendered  for  filing  the  1988  Catawba 
Interconnect  Annual  Actual  Statements 
which  were  used  to  true-up  the  1988 
billing  estimates  for  Rate  Schedule 
FERC  No.  273  between  Duke  Power  and 
North  Carolina  Electric  Membership 
Corporation. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Company 

[Docket  No.  ER89-439-000) 

Take  notice  that  on  May  15, 1989, 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  the  Catawba 
Interconnect  Annual  Actual  Statements 
which  were  used  to  true-up  the  1987 
billing  estimates  for  Rate  Schedule 
FERC  No.  273  between  Duke  Power  and 
North  Carolina  Electric  Membership 
Corporation. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Power  Company 

[Docket  No.  ER89-441-000] 

Take  notice  that  on  May  15, 1989, 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  the  1988  Catawba 
Interconnect  Annual  Actual  Statements 
which  were  used  to  true-up  the  1988 


billing  estimates  for  Rate  Schedule 
FERC  No.  276  between  Duke  Power  and 
Piedmont  Municipal  Power  Agency. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Power  Company 

[Docket  No.  ER8»-442-000] 

Take  notice  that  on  May  15, 1989, 
Duke  Power  Company  tendered  for 
filing  the  1988  Catawba  Interconnect 
Aimual  Actual  Statements  which  were 
used  to  true-up  the  1988  billing  estimates 
for  Rate  Schedule  FERC  No.  280 
between  Duke  Power  and  North 
Carolina  Mimicipal  Power  Agency 
Number  1.  « 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Power  Cmnpany 

[Docket  No.  ER89-443-000] 

Take  notice  that  on  May  15. 1989, 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  the  1987  Catawba 
Interconnect  Annual  Actual  Statements 
which  were  used  to  true-up  the  1987 
billing  estimates  for  Rate  Schedule 
FERC  No.  274  between  Duke  Power  and 
Saluda  River  Electric  Cooperative,  Inc 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duke  Power  Company 

[Docket  No.  ER89-446-000] 

Take  notice  that  on  May  15, 19^, 
tendered  for  filing  estimated  billing 
information  for  calendar  year  1989 
pursuant  to  which  Saluda  River  Electric 
Cooperative,  Inc.  will  be  billed  by  Duke 
Power  under  Rate  Schedule  FERC  No. 
274.  Duke  Power  states  that  this  data  is 
being  submitted  pursuant  to  the 
Commission's  Letter  Order  dated 
October  6, 1978. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Arizona  Public  Service  Company 

[Docket  No.  ER89-449-000] 

Take  notice  that  on  May  18, 1989, 
Arizona  Public  Service  Company  (APS 
or  Company)  tendered  for  filing 
Supplemental  Capacity  Sale  Agreements 
(Agreements)  between  the  Company 
and  the  Arizona  Power  Authority  (APA). 
Electrical  District  No.  8  (Ed-8),  Citizens 
Utilities  Company  (Citizens)  and  the 
Town  of  Wickenburg  (Wickenburg) 
(collectively  referred  to  as  the 
Customers  or  Parties). 

The  Agreements  provide  for  the  sale 
of  short-term  firm  supplemental  capacity 
and  associated  energy  by  APS  to  the 


Parties.  The  term  of  these  Agreements 
covers  the  general  period  May  1, 1080 
through  September  30, 1989. 

The  rates  or  costs  to  the  Company's 
other  customers  will  be  unaffected  by 
these  transactions.  No  new  facilities  or 
modifications  to  existing  facilities  are 
required.  The  Parties  recognize  their 
obligation  to  provide  for  the 
supplemental  load  thereafter. 

For  the  purposes  of  administrative 
efficiency,  APS  has  also  filed  Notice  of 
Cancellation,  with  the  concurrence  of 
the  Parties. 

APS  and  the  parties  request  that  the 
normal  notice  requirements  be  waived 
so  that  these  Agreements  may  become 
effective  May  1, 1989,  for  ED-8  and 
Citizens:  and  June  1. 1989  for  APA  and 
Wickenburg. 

A  copy  of  this  filing  has  been  served 
upon  the  Parties,  and  the  Arizona 
Corporation  Commission. 

Comment  date:  June  12, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  England  Power  Pool 

[Docket  No.  ER88-453-000] 

Take  notice  that  on  May  22. 1989,  the 
New  England  Power  Pool  tendered  for 
filing  signature  pages  to  the  NEPOOL 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  the  New  Hampshire 
Electric  Cooperative,  Inc.  The  New 
Hampshire  Electric  Cooperative,  Inc 
has  its  principal  office  in  Plymouth,  New 
Hampshire.  NEPOOL  indicates  that  the 
New  England  Power  Pool  Agreement 
has  previously  been  filed  with  the 
Commission  as  a  rate  schedule 
(designated  NEPOOL  FPC  No.  1). 

NEPOOL  states  that  New  Hampshire 
Electic  Cooperative,  Ina  has  joined  over 
90  other  electric  utilities  as  participants 
in  the  pool.  NEPOOL  further  states  that 
the  filed  signature  page  does  not  change 
the  NEPOOL  Agreement  in  any  mannn. 
other  than  to  make  the  New  Hampshire 
Electric  Cooperative,  Inc.  a  participant 
in  the  pool. 

NEPOOL  requests  an  effective  date  of 
October  1. 1988,  for  commencement  of 
participation  in  the  power  pool  by  the 
New  Hampshire  Electric  Cooperative, 
Inc.  and  requests  waiver  of  the 
Commission's  customary  notice 
requirements  to  permit  the  membership 
of  the  New  Hampshire  Electric 
Cooperative,  Inc.  to  become  effective  on 
that  date. 

Comment  date:  June  IZ  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24256 


P«dMal  Ragblar  /  VoL  54.  No.  107  /  Tuesday.  Junt  ft.  19BQ  /  Notteet 


20. 0'BrUn  (HMtfocd)  CofaMratioa 
Unitod  PartiMnhip 

(Docket  Na  QF86-9-002 

On  May  IZ  1909,  O'Brien  (Hartford) 
Cogeneratlon  Limited  Partnerthip 
(Applicant),  of  St  James  Street  at  Eighth 
Street  Philadelphia,  Pennsylvania  19106. 
submitted  for  flling  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneratlon  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determinatloa  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneratlon 
facility  will  be  located  at  the  Hartford 
Steam  Company,  00  Columbus 
Boulevard.  Hartford,  Connecticut  01644. 
The  facility  will  consist  of  two 
combustion  turbine  generating  units, 
two  heat  recovery  steam  generatora  and 
an  extraction/condensing  steam  turbine 
generating  unit.  The  thermal  output  will 
consist  of  steam  sold  to  the  Hartford 
Steam  Company  for  resale  to  customers 
in  its  steam  loop.  The  primary  energy 
source  of  the  facility  will  be  naturalgas. 
No.  2  fuel  oil  will  be  used  in  emergency 
situations.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  53,914  kilowatts.  Installation  of  the 
facility  will  begin  the  second  quarter  of 
1980. 

The  original  application  was  filed  by 
O'Brien  Energy  System,  Inc.  on  October 
7, 1965  and  was  granted  on  December 
27, 1985  (33  FERC 1 62.449).  On 
December  6, 1988,  Applicant  Tiled  a 
notification  of  qualifying  status  with  the 
Commission  describing  a  change  in 
ownership  and  Installation  of  the 
facility,  liie  Instant  recertification  is 
requested  due  to  further  change  in 
ownership  of  the  facility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Ragistar,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  flle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washii^on. 
[)C  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  flied  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  flling  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaahaU, 

Secretary. 

[PR  Doc  ae-13S38  Filed  6-6-68;  »4S  am) 

BHjjNa  cooi  srir-oi-M 

[Ooekat  Na  CP66  666  0011 
Algonquin  Q«s  TrantmiMlon  Co; 


May  31. 1986. 

Take  notice  that  on  May  28, 1980. 
Algonquin  Gas  Transmission  Company 
(Applicant),  P.O.  Box  2521,  Houston. 
Texas  77252,  flled  in  Docket  No.  CP80- 
656-001  an  amendment  to  its  pending 
application  filed  on  January  17, 1980, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  to  construct  and  operate 
natural  gas  facilities  and  to  provide  a 
firm  transportation  service  on  behalf  of 
Providence  Gas  Company  (Providence), 
all  as  more  fully  set  forth  in  the 
amendment  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  Docket  No.  CP80-65d-00a 
Applicant  requested  authorization  to 
initiate  a  firm  transportation  service  for 
Providence  of  21,063  MMBtu  per  day 
under  Applicant's  proposed  Rate 
Schedule  AFT-3.  In  order  to  implement 
the  proposed  service.  Applicant 
proposed  to  construct  (1)  2.0  miles  of  36- 
inch  pipeline  loop  in  Mansfield  and 
Chaplin,  Connecticut  (2)  1.6  miles  of  24- 
inch  pipeline  loop  on  its  existing  G-12 
System  in  Bast  Providence,  Rhode 
Island.  (3)  2.1  miles  of  16-inch  pipeline 
loop  on  its  existing  G-3  System  which 
would  start  from  Faunce  Comer  Road  in 
Dartmouth,  Massachusetts  and 
terminate  near  New  Bedford. 
Massachusetts,  (4)  3.8  miles  of  new  12- 
inch  pipeline  lateral  from  its  G-1  System 
to  the  new  North  Portsmouth.  Rhode 
Island  meter  station  on  Aquidneck 
Island  and  (5)  a  new  meter  station  on 
Aquidneck  Island  which  would  be 
designated  as  the  North  Portsmouth 
Meter  Station.  Applicant  estimated  that 
the  cost  to  construct  the  proposed 
facilities  would  have  been  $17,677,000.  It 
was  further  proposed  that  the 
transportation  service  would  be 
Implemented  in  two  phases.  The  first 
phase  of  10,000  MMBtu  would  have 
commenced  on  November  1. 1968,  with 
deliveries  at  the  existing  Dey  Street 
Meter  Station  and  the  second  phase  of 
11,063  MMBtu  would  have  commenced 
one  year  later  after  the  proposed  North 
Portsmouth  Meter  Station  and  the  3A- 
mile  lateftil  had  been  constructed. 

In  the  amending  application. 
Applicant  now  proposes  to  transport 
only  11.063  MKffitu  per  day  on  a  firm 


basis  on  behalf  of  Providence  and  to 
construct  (1)  2.0  miles  of  36-inch  pipeline 
loop  in  Mansfield  and  Chaplin. 
Connecticut  (2)  1.6  miles  of  24-inch 
pipeline  loop  on  its  existing  G-12 
System  in  East  Providence.  Rhode 
Island,  and  (3)  2.1  miles  of  16-inch 
pipeline  loop  in  its  existing  G-3  System 
which  would  start  from  Faunce  Corner 
Road  in  Dartmouth.  Massachusetts  and 
terminate  near  New  Bedford. 
Massachusetts.  Applicant  estimates  that 
the  cost  to  construct  these  facilities 
would  be  approximately  $11,230,000. 
Applicant  explains  that  Providence  no 
longer  desires  Applicant  to  construct  the 
3.8  miles  of  new  12-inch  pipeline  lateral 
or  the  North  Portsmouth  Meter  Station 
on  Aquidneck  Island 

Applicant  states  that  the  proposed 
service  would  be  rendered  purauant  to 
the  proposed  Rate  Schedule  AFT-3,  a 
copy  of  which  was  filed  in  the  original 
application.  Applicant  proposes  to 
recover  the  cost  of  the  proposed 
facilities  through  a  monthly  demand 
charge  of  approximately  $16,845  per 
MMBtu. 

Applicant  states  that  It  would  still 
receive  the  quantities  of  natural  gas  on 
behalf  of  Providence  at  a  proposed  point 
of  interconnection  with  Columbia  Gas 
Transmission  Company  (Columbia)  in 
Morris  County,  New  Jersey.  Applicant 
explained  that  Columbia  has  requested 
to  construct  the  proposed 
interconnection  in  the  pending  Docket 
Na  CP88-ie3-000,  et  aL  currentiy  on 
file  with  the  Commission.  From  this 
point  of  receipt.  Applicant  would 
transport  and  deliver  the  quantities  of 
natural  gas  to  Providence  at  the  existing 
Dey  Street  East  Providence  Meter 
Station:  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
<  make  any  protest  with  reference  to  said 
amendment  should  on  or  before  June  7, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20428,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  tiie  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with  . 
the  Commission's  Rules.  All  persons 
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who  have  heretofore  filed  need  not  file 
again. 

LobCashell. 

Secretary. 

[PR  Doc.  B9-13300  Filed  d-5-89;  8:45  am] 

BNJJNO  COOC  «717-et-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-35M-71 

Alabama  and  Florida;  Fiscal  Year  89 
Grant  Performance  Reports 

aoency:  Environmental  Protection 
Agency. 

ACTtON:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the  public 
of  the  availability  of  the  reports  of  such 
evaluations.  EPA  recenUy  performed 
midyear  evaluations  of  two  state  air 
pollution  control  programs  (Alabama 
Department  of  Environmental 
Management  and  Florida  Department  of 
Environmental  Regulation).  'These 
midyear  audits  were  conducted  to 
assess  the  agencies'  performance  under 
the  grants  made  to  them  by  EPA 
pursuant  to  section  105  of  the  Clean  Air 
Act  The  audits  were  also  conducted  as 
part  of  the  National  Air  Audit  System 
(NAAS)  established  by  EPA  in  an  effort 
to  assure  nationwide  consistency  in  the 
evaluation  of  state  and  local  air 
pollution  programs.  EPA  Region  IV  has 
prepared  reports  for  the  two  agencies 
identified  above  and  these  NAAS/S  105 
reports  are  now  available  for  public 
inspection. 

ADDRESS:  The  reports  may  be  examined 
at  the  EPA's  Region  IV  office,  345 
Courtiand  Sti^et  NE.,  AUanta.  GA  30365, 
in  the  Air,  Pesticides  &  Toxics 
Management  Division. 

FOR  niRTHER  INFORMATION  CONTACT: 

Walter  Bishop  at  404/347-2864).  (FTS: 
257-2864. 

Dated:  May  26, 1989. 

|oe  R.  Fnnzmathas, 

Acting  Regional  Administrator. 

(FR  Doc  89-13354  Piled  6-5-49;  8:45  am) 


IOFTS-59271;  FRL-3598-8] 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  Applications 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
p/ocess  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of  5 
application(s)  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  this 
exemption. 

dates:  Written  comments  by:  T  89-12, 
89-13.  89-14,  89-15,  89-16  June  21, 1989. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"lOPTS-59271]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  L-100.  Washington,  DC  20460, 
(202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Sti-eet  SW.,  Washington,  DC  20460. 
(202)  554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  N&-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T 89-12 

Close  of  Review  Period.  July  5, 1989. 

Importer.  Confidential. 

Chemical.  (G)  Polyphenylene  ether/ 
polyamine  alloy. 

Use/Import  (G)  Resin  for  molding. 
Import  range:  Confidential. 

T 89-13 

Close  of  Review  Period.  July  5. 1989. 


Importer.  Confidential. 

Chemical.  (G)  Polyphenylene/ 
polyamide  alloy. 

Use/Import  (G)  Resin  for  molding. 
Import  range:  Confidential. 

T 09-14 

Close  of  Review  Period.  July  5. 1989. 

Importer.  Confidential. 

Chemical.  (G)  Polyphenylene/ 
polyamide  alloy. 

Use/Import  (G)  Resin  for  molding. 
Import  range:  Confidential. 

T 89-15 

Close  of  Review.  July  5, 1989. 

Importer.  Confidential. 

Chemical.  (G)  Polyphenylene/ 
polyamide  alloy. 

Use/Import  (G)  Resin  for  molding. 
Import  range:  Confidential. 

T 89-16 

Close  of  Review  Period.  July  5, 1989. 

Importer.  Confidential. 

Chemical.  (G)  Polyphenylene/ 
polyamide  alloy. 

Use/Import.  (G)  Resin  for  molding. 
Import  range:  Confidential. 

Date:  May  26. 1989. 
Steven  Newburg-Rinn, 

Acting  Director,  information  Management 
Division,  Office  of  Toxic  Substances. 
[Fit  Doc.  89-13404  Filed  6-5-89;  8:45  amj 
BiUMG  cooE  uaft-ao-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee 

Summary:  The  Advisory  Committee 
was  established  by  Pub.  L  98-181. 
November  30, 1983,  to  advise  the  Export- 
Import  Bank  on  its  programs  and  to 
provide  comments  for  inclusion  in  the 
reports  of  the  Export-Import  Bank  to  the 
United  States  Congress. 

Time  and  Place:  Tuesday.  June  20. 
1989,  from  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  Eximbank  in 
Room  1143,  811  Vermont  Avenue  NW.. 
Washington,  DC  20571. 

Agenda:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Financial  Report,  Congressional 
Matters,  Competitiveness  Report, 
Reinvolving  Financial  Institutions,  Tied 
Aid  Credit  Report,  and  other  topics. 

Public  Participation:  The  meeting  will 
be  open  to  pubhc  participation:  and  the 
last  15  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
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arrange  suitable  accommodationa, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  |oan  P. 
Harris,  Room  935.  811  Vermont  Avenue 
NW.,  Washington,  DC  20571.  (202)  566- 
8671,  not  later  than  )une  19, 1989.  If  any ' 
person  wishes  auxiliary  aids  (such  as  a 
language  interpreter)  or  other  special 
accommodations,  please  contact  prior 
to  June  15. 1989,  the  Office  of  the 
Secretary,  Room  935.  811  Vermont 
Avenue  NW..  Washington.  DC  20571. 
Voice:  (202)  566-8871  or  TDD:  (202)  535- 
3913. 

Further  Information:  For  further 
Information  contact  )oan  P.  Harris. 
Room  935, 811  Vermont  Avenue  NW.. 
Washington,  DC  20571.  (202)  566-8871. 

loan  P.  Harris. 

Corporate  Secretary. 

|FR  Doc.  80-13537  Filed  6-5-80:  8:45  am] 


FEDERAL  EyERQENCY 
MANAGEMENT  AGENCY 

(FEIIA-«2«-0R] 

Loul>ltn>;  Aiwndmwrt  to  Notlcs  of  ■ 
Ma|or  DItaeter  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

tUMMAWY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-829-DR),  dated  May 
20, 1989,  and  related  determinations. 

DATH):  May  3a  1969. 

FOn  FURTNCn  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Louisiana,  dated  May  20, 
1989,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  20, 1989: 

The  parishes  of  Allen.  Beauregard.  Caddo, 
Caldwell.  Calcasieu.  Natchitoches.  Red  River. 
Sabine.  Union.  Vernon  for  Individual 
Assistance. 

The  notice  of  a  major  disaster  for  the  State 
of  Louisiana,  dated  May  2a  1080,  is  further 
amended  to  change  tlie  inddenoe  period  from 
May  S.  1080,  and  continuiiig.  to  May  4. 1080. 
tluough  May  27. 1080i 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Cfani  C  Peterson. 

Associate  Director,  State  and  Local  Programs 
and  Support  Federai  Emergency 
Management  Agency. 
[PR  Doc.  89-13378  Filed  6-5-80;  8:45  am) 

WLUNQ  COOC  S71S-0»-M 


[FEMA-«2»-0Rl 

Louisiana;  Amendment  to  Notice  of  a 
Malor  Disaster  Declaration 

AOmCY:  Federal  Emergency 

Management  Agency. 

action;  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-82»-DR),  dated  May 
2a  1989,  and  related  determinations. 
OATCD:  May  26, 1969. 

TON  FUNTMCR  INFOmiATION  CONTACT. 

Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Louisiana,  dated  May  2a 
198a  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  20. 1989. 

The  parishes  of  Uncohi.  Morehouse, 
Richland,  and  West  Carroll  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
C1MV90  ri>  vTroU* 

Acting  Associate  Director  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc  89-13379  Filed  6-6-80;  8:45  am] 

BIUJNQ  COOe  t71S-0>-H 


(FEMA-e27-OR] 

North  Carolina;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-827-DR),  dated  May 
17, 1989,  and  related  determinations. 
dated:  May  30, 1989. 
FOR  FURTHER  INFORMATION  COSfTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 


Notice:  The  notice  of  a  major  disaster 
for  the  State  of  North  Carolina,  dated 
May  17, 1989,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  17, 
1969. 

The  County  of  lincoln.  For  PubUc 
Assistance  (Lincoln  County  is  already 
designated  for  Individual  Assistance) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C  Pelefson. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  80-13380  Filed  6-5-80;  8:45  am] 
I  COOC  cris-n-M 


FEDERAL  MARmME  COMMISSION 


The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  19ia  as 
amended  (39  Stat  733.  75  Stat  763. 46 
U.S.C  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573.  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  S  560.7  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200251 

Title:  Port  of  Seattle  Terminal 
Agreement 

Parties:  Port  of  Seattle.  Puget  Sound 
Tug  &  Barge  Co. 

Filing  Party:  Keith  Christian. 
Manager,  Marine  Real  Estate.  Port  of 
Seattie,  P.O.  Box  1209.  Seattie.  WA 
98111 

Synoffsis:  The  Agreement  provides  for 
the  lease  and  operation  of  a  rail  barge 
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terminal  at  Pier  2.  The  teminal  is  to  be 
used  for  staging  and  loading  full 
containers  on  rail  cars  and  chassis  onto 
barges  for  shipment  to  Alaska.  The 
Agreement  also  provides  for  chassis  and 
container  storage  and  related 
operations.  The  Agreement's  term  is  for 
10  years. 

By  order  of  the  Federal  Marine 
Commission. 

loaaph  C  PoUdng. 

Secretory. 

Dated:  May  31. 1989. 
[FR  Doc  80-13307  Filed  6-6-80: 8:45  am] 


Notice  of  Agreement(s)  FRed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  tiling  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1384. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  dale  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-002401-011. 
Title:  Long  Beach  Terminal 
Agree:rent. 
Pardes: 

City  of  Long  Beach 
Sea-Land  Service,  Inc. 

Synopsis:  The  Agreement  incoporates 
into  the  preferentially  assigned  areas  of 
the  basic  agreement  a  2.5  acre  area 
conunonly  referred  to  as  "Pelican  Pond** 
and  adjusts  the  rent  payable  for  Parcel  1 
for  the  term  June  1, 1989  through  March 
31. 1993. 

By  Order  of  the  Federal  Maritinu: 
Commission. 

JoMph  C  Polking. 

Secretary. 

Dated:  May  31, 1988. 
(FR  Doc  8»-1330e  Filed  6-5-69;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Howard  R.  Curd,  et  at;  Ctwrtfie  In  Banic 
Control  Notices;  Aequisnions  of 
Shares  of  Banits  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  iai7(i))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  20, 1969. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 

1.  Howard  R.  Curd,  Longwood. 
Florida;  to  acquire  up  to  25.0  percent  of 
the  voting  shares  of  Community 
National  Bankcorp,  Inc.,  Stafen  Island, 
New  York,  and  thereby  indirectly 
acquire  Community  National  Bank  & 
Trust  Company  of  New  York,  Staten 
Island,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixsted,  Jr..  Vice  President) 
1455  East  Sixtii  Street  Cleveland,  Ohio 
44101: 

1.  Ameri trust  Corporation  Employees' 
Savings  and  Investment  Plan, 
Cleveland.  Ohio;  to  acquire  up  to  an 
additional  7.49  percent  of  the  voting 
shares  of  Ameritrust  Corporation. 
Cleveland,  Ohio,  for  a  total  of  between 
14.7  percent  and  16.0  percent  and 
thereby  indirectly  acquire  Ameritrust 
Company,  N.A.,  Cleveland,  Ohio;  and 
Ameritrust  Indiana  Corpoiiition.  and 
thereby  indirectly  acquire  American 
National  Bank  of  Noblesvill'^, 
Noblesville.  Indiana;  Boone  County 
State  Bank.  Lebanon,  Indiana;  First 
National  Bank,  Elkhart,  Indiana;  First 
National  Bank  8t  Trust  Company, 
Sturgis,  Minnesota;  Indiana  Bank  & 
Trust  Company,  Martinsville.  Indiana; 
State  Bank  of  Lima.  Howe.  Indiana; 
State  Bank  of  Syracuse,  Syracuse, 
Indiana;  Union  Bank  &  Trust  Company, 
Kokomo,  Indiana;  and  Franklin  Bank  & 
Trust  Company,  Franklin,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 


President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Gail  K.  Mothisen.  Chanhassen, 
Minnesota;  to  retain  ownership  of  100 
percent  of  the  voting  shares  of  St.  James 
Bankcorp,  Inc.  Chanhassen,  Minnesota, 
and  thereby  indirectly  acquire  Citizens 
State  Bank  of  St.  James.  St.  James. 
Minnesota;  and  Jackson  State  Bank, 
Jackson,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
Gty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Dennis  Schardt,  Deshler,  Nebraska: 
to  acquire  39.47  percent  Ronald  Schardt 
Deshler,  Nebraska,  to  acquire  0.87 
percent  Superior  Deshler  Company, 
Deshler.  Nebraska,  to  acquire  4.94 
percent  VIE  Company,  Deshler. 
Nebraska,  to  acquire  4.94  percent  S&S 
Industries,  Inc.  Deshli^r.  Nebraska,  to 
acquire  0.65  percent  of  the  voting  shares 
of  Gibbon  Exchange  Company.  Gibbon, 
Nebraska,  and  thertbv  indirectly 
acquire  Exchange  Banic.  Gibbon. 
Nebraska. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Lowell  M.  Irby.  Artesia,  New 
Mexico,  to  acquire  6.10  percent  William 
M.  Siegenthaler,  Artesia.  New  Mexico, 
to  acquire  2.68  percen»:  Loy  G.  Fletcher. 
Artesia.  New  Mexico,  to  acquire  1.52 
percent  John  T.  Jackson,  Jr.,  .Artesia, 
New  Mexico,  to  acquire  1.52  percent 
Greg  Anesi,  Farmington,  New  Mexico,  to 
acquire  3.05  percent  James  E.  Guy, 
Artesia,  New  Mexico,  to  acquire  1.52 
percent;  and  Western  Bank.  Artesia, 
New  Mexico,  to  acquire  3.06  perce.nt  of 
Western  Bancshares  of  New  Mexico. 
Inc.,  Artesia,  New  Mexico,  and  thereby 
indirectly  acquire  Wp(.tem  Bank. 
Artesia.  New  Mexico. 

2.  Vernon  Carroll  Slinor,  Marlin. 
Texas;  to  acquire  67  percent  of  the 
voting  shares  of  Lorena  State  Bank. 
Lorena.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  May  31. 1989. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  8d-13327  Filed  6-5-89;  8;45  am) 
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Puget  Sound  Bancorp;  Application  To 
Engage  de  Novo  in  Permissible 
Nonttanking  Activities 

The  company  listed  in  this  notice  has 
nied  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
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1843(c)(8))  and  f  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofllces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneBts  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  23. 1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Puget  Sound  Bancorp,  Tacoma, 
Washington:  to  engage  de  novo  in 
community  development  Activities 
pursuant  to  S  225.25(b](e)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Tacoma.  Washington. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  May  31, 1969. 

WUUuB  W.  Wilas, 

Secretary  of  the  Board. 

[FR  Doc.  88-13328  Filed  8-8-88: 8:45  am) 

■UMQ  coot  uio-ei-M 


Security  Pacific  Corp.;  Acquisition  of 
Company  Engaged  in  Permisslbie 
NonlMnitlng  Aettvlties 

The  organization  listed  in  this  notice 
has  applied  under  J  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  USC 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  29, 1989. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
•Angelas,  California;  to  acquire  through  a 
wholly-owned  subsidiary.  Security 
Pacific  Housing  Services,  Inc.,  certain 
assets  of  the  Home  and  Recreation 
Financial  Services  department  of 
General  Electric  Capital  Corporation 
and  continue  to  engage  in  conditional 
sales  contract  financing  and  servicing 
pursuant  to  9  225.2S(b)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  31, 1989. 

WUUun  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc  89-13329  Filed  0-6-88;  8:45  am] 
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VaUey  Bancorp,  Inc.,  et  aL;  Fonnatlona 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  23. 
1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Valley  Bancorp,  Inc.,  White  River 
Junction.  Vermont;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Valley 
Bank.  White  River  Junction,  Vermont 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1445 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  First  Financial  Bancorp,  Monroe, 
Ohio;  to  merge  with  ILB  Financial  Corp.. 
North  Manchester,  Indiana,  and  thereby 
indirectly  acquire  Indiana  Lawrence 
Bank,  North  Manchester,  Indiana. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  FBC  Holding  Company,  Inc., 
Crestview,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank  of  Crestview,  Crestview,  Florida. 

D.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancshares,  Inc., 
Jonesboro,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  North 
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Arkansas  Bancshares.  Inc.  Jonesboro, 
Arkansas,  and  thereby  indirectly 
acquire  First  State  Bank  of  Newport. 
Newport,  Arkansas;  The  Bank  of  Rector, 
Rector,  Arkansas;  and  Searcy  County 
Bank,  Marshall,  Arkansas:  and 
Mammoth  Investment  and  Credit 
Corporation,  Mammoth  Spring, 
Arkansas,  and  thereby  indirectly 
acquire  Security  National  Bank,  Sidney 
Arkansas,  and  Peoples  National  Bank. 
Mammoth  Spring,  Arkansas.  First  State 
Bank  of  Newport  The  Bank  of  Rector, 
Searcy  County  Bank,  and  Security 
National  Bank  engage  only  in  the  sale, 
as  agent  of  credit-related  insurance. 
Peoples  National  Bank  engages  in  the 
sale  of  general  insurance  through  its 
wholly-owned  subsidiary.  Spring  River 
Property,  Inc.,  Mammoth  Spring. 
Arkansas,  which  has  a  population  of 
less  than  5,000. 

E.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Hutchinson  Financial  Corporation, 
Wichita.  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  luka  Bancshares, 
Inc.  luka,  Kansas,  and  thereby 
indirectly  acquire  The  luka  State  Bank, 
luka,  Kansas.  Comments  on  this 
application  must  be  received  by  June  20, 
1989. 

F.  Federal  Reserve  Bank  of  Sao 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Nevada 
First  Development  Corporation,  Reno, 
Nevada,  and  thereby  indirectly  acquire 
Nevada  First  Bank,  Reno,  Nevada,  and 
Silver  State  Thrift  &  Loan  Association, 
Reno,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  31. 1989. 

WilBam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  89-13330  Filed  6-5-89;  8:46  am) 

BttXMQ  CCOE  631(H>1-II 


The  Long-Term  Credit  Banic  of  Japan, 
Limited,  Tokyo,  Japan;  Application  To 
Provide  Certain  Financial  Advisory 
Services 

The  Long-Term  Credit  Bank  of  Japan, 
Limited,  Tokyo,  Japan  ("Applicant"),  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Act  (12  U.S.C.  1841,  et 
seq.]  (the  "BHC  Act")  and  §  225.23(a)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)),  to  acquire,  through  its  wholly 
owned  subsidiary,  LTCB  Capital 
Markets,  Wilmington,  Delaware 
("LCM**).  60  percent  of  the  outstanding 


voting  shares  of  LTCB-MAS  Investment 
Management.  Inc.  Bala-Cynwyd. 
Pennsylvania  ("LTCB-MAS"),  and 
thereby  establish  a  joint  venture  with 
Miller.  Anderson  &  Sberrerd.  Bala- 
Cynwyd.  Pennsylvania  ("MAS").  MAS 
is  a  partnership  which  provides 
discretionary  money  management 
services  to  institutional  investors  in  the 
United  States. 

Applicant  states  that  the  primary 
function  of  LTCB-MAS  would  be  to 
provide  discretionary  investment 
management  services  and  investment 
advice  to  Japanese  institutional 
investors  and  their  United  States 
subsidiaries  with  respect  to  securities 
principally  traded  in  the  United  States. 
LTCB-MAS  would  engage  in  investment 
advisory  activities  throughout  the 
United  States  to  the  extent  permissible 
under  12  CFR  225,2.5(b]{4]:  (i)  Serving  as 
the  advisory  company  for  a  mortgage  or 
a  real  estate  investment  trust;  (ii) 
serving  as  investment  adviser  (as 
defined  in  section  2(a)(20]  of  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  80a-2(a)(20))  to  an  investment 
company  registered  under  that  act 
including  sponsoring,  organizing,  and 
managing  a  closed-end  investment 
company;  (iii)  providing  p<Htfo(io 
investment  advice  to  any  other  person; 
(iv)  furnishing  general  economic 
information  and  advice,  general 
economic  statisticai  forecasting  services 
and  industry  studies;  and  (v)  providing 
financial  ad\ice  to  state  and  local 
governments,  such  as  with  respect  to  the 
issuance  of  their  securities. 

Interested  persons  are  requested  to 
express  their  views  in  writing  on 
whether  consummation  of  the  proposal 
can  reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh     * 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest 
or  unsound  banking  practices. 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  June  30, 1989. 
Any  request  for  a  hearing  must  as 
required  by  §  282.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 


This  apphcatkm  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31, 196a 
William  W.  WOes, 
Secretary  of  the  Board. 
■  [FR  Due.  89-13331  Filed  6-6-89:  8:45  am] 
BlUJNa  coot  6210-01-11 


W.T.B.  Finandai  Corporation,  Spokane, 
WA;  Expand  Geograpttic  Scoipe  of 
PermiS8lt>le  Nont>anl(lng  Activities; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
11310)  published  at  page  20431  of  the 
issue  for  Thursday.  May  11, 1989. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  W.T.B, 
Financial  Corporation  is  amended  to 
read  as  follows: 

A.  Fedoal  Reserve  Bank  (rf  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  K4arket  Street  San 
Francisco,  CaUfomia  94105: 

1.  W.T.B.  Financial  Corporation, 
^>okane,  Washington:  to  engage  de 
novo  through  its  subsidiary,  W.T. 
Investment  Advisors,  Inc  Spokane, 
Washington,  in  acting  as  an  investment 
advisor  to  the  extent  o{  providing 
portfolio  investment  advice  to  any 
person,  serving  as  an  investment 
advisor  to  a  registered  investment 
company  and  providing  finandai  advice 
to  state  and  local  government  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  States 
of  Nevada  and  California. 

Comments  regarding  this  application 
musi  be  received  at  the  Federal  Reserve 
Bank  of  San  Francisco  or  the  offices  of 
the  Board  of  Governors  not  later  than 
June  20, 1989. 

Board  of  Coventors  of  the  Federal  Reserve 
System,  May  31. 1989. 
%nffiam  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc  89-13332  Filed  6-6-89:  8:46  am) 

■ILLING  COOC  «210-0V-II 


FEDEftAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
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persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  the  Act  permits  the 
agencies,  in  individual  cases,  to 


terminate  this  waiting  period  prior  to  its 
expiration  and  requires  that  notice  of 
this  action  be  published  in  the  Federal 
Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  051589  and  052689 


Nam*  o(  aoqulhng  parioa  nsnw  o(  acquired  pwaon.  n«nc  o(  acquired  entity 


The  Renco  Qrauo  Inc.,  AMAX  Inc..  AMAX  Magneeium  Cwporation. 
Amoco  Cotporeuon  Oewfon  OofporeHon,  Chevron  U.SA  Inc.. 


Voifc  Hotdlnge  Cofporaoon.  RECO  imemaBonel.  Inc..  RECO  imenwtton^  Inc 

Mr.  Qeorge  &  Mww.  OurtUn'  Oonuta  Inootporaled.  OunUn'  Oonuls  Incorporated - „ _ 

PrvOmmtattrm  Energy  Income  LP.  VIP-25,  Merlin  D.  Qnjee,  Jogruta  01  Corp..  J.Q.  Cwmel.  ma.  LynJIn  01- 
CourtwMi  pic.  Produca  niiiereh  A  ChenHcei  Corporation.  Produda  RgMwcti  A  Chemical  Corporation. 

PepaiCa  Int.  Ruby  Rwe  Speck.  Rice  Bonting  Eniarprteea.  loc _ _ 

KMi  Kertnnen.  Crwwopnar  C.  Skaae,  QiniaK  Auelralla  UmMed 

OmiaK  Eraertammem  mc..  KIrfc  Karfcoriwi.  MGM/UA  Communlcetiona  Co 

wmam  W.  wmepeer,  c/o  AaaodMed  MMarWe  ma,  Ameroord  ma,  AmaroonJ  Inc 

nm  Chicago  Corporation,  JWC  Aaeodalee  LP..  The  Georgia  Mvtole  Compwiy 

Ivaoa  ma.  Ameroord  ma  Amercord  Inc. 


Sonet  ma.  Jonn  Frarma,  John  and  ANa  Franka;  Franka  PeVoleum  Inc 

Johneon  Controta.  inc.,  Pan  Am  Corporation  Pan  Am  World  Seraloee,  Ina/Pw  Am  World  Airwaya.  Inc. 
Tenneoo  Ina.  Hugo  Scftwartz.  iraartnction  USA  Corporation.. 


Denial  J.  Sulkvan.  Truet  Under  The  W«  o(  Qeorge  T.  Cm.  Detroit  Tool  Metal  Producta  Con^)eny 

Mr.  AbrahMn  0.  Goamen,  c/o  AMA  Equities  Corp..  American  HeMhcorp.  Ina.  American  Treatment  Centara,  Inc. 

Acadto  Pirtnert.  LP.  MenvtBe  Corporation,  Memltie  Stfee  Corporation „ 

RcMboro  mveaonana  (1976)  Ud.,  mipertel  Chemical  mduatitea  PLC.  C-W.  Corporation  o(  Americe 

Sem  Fok,  Manv«e  Corporation,  MamMe  Salae  Corporation „ 

8to«er  Group  mc.  The  Steieemen  Group,  ma.  Staleeman  Firemciei  Senices,  Inc. 


PMNNo. 


Aetna  IJe  and  Caeueay  Company.  HeatihWays  Syateme,  Inc.  HeaithWays  Systeme.  Inc.. 

VIrtor  Poaner,  OwQ  Corportion,  DWG  Corporation „ 

Gerald  C.  Ph^pa.  George  Shmn.  Rutledge  Education  Syalam „„ 

HoueehoU  miemeeonel.  Inc..  Atientic  FinwKiai  Federal.  Attantic  FmencW  Federri 

Compagnie  Rnencwre  de  Suez.  Federal-Mogul  Corporation.  Target  Products  OMiion 

Peeoieoe  de  Vanezueie.  SA.  Unocal  Corporation.  Union  ON  Con^eny  o(  Cakfomia ™. 

Robert  M  Beea.  The  Vone  Companies,  mo.  The  Vone  Conveniea.  mc 

Pelroieoe  de  Venasueie,  S A.  Unocal  Corporakton.  Union  ON  Convany  o(  Cailtomia 

Unocal  Corporaeon.  Unocal  Corporation.  Unocel  Corporation 


SeiviceMaeier  Umead  Parmerahip.  American  Home  Shield  Corporation,  Americen  Home  ShieW  Corporation!!!™ ilZZI 

KflOe  Steel.  Ud..  USX  Corporation.  Loram  Wortta  ol  USX 

He^  meuanoe  Plan  ol  Graater  New  Yortt.  Rutgera  Community  HeeMh  Plan,  ma.  Rulgare  CtmrnKiitf  Him\  ipimli.  inc 

HC8  Tedmoiogv.  N  v.,  Cotoroce  Corporation.  Cotoroca  Corporation 

1!  *•  '^  *  '**''««"  »^  Company.  Tranaoo  Energy  Company.  TXP  Operating  Conyany  and  Tranaco  Expioraiion  Company.. 

Paerteae  Carpel  Mtaa,  ma.  PeerieesC«petM«a.mc .„.. .™...  .      ^       3^™. 

Peerieea CarpM Corporation.  Qalexy  Carpet  MMa,  mc.  Galaxy  Cwpel  MNk.  mc. 


Tylar  Capital  Furyj.  LP..  Americen  HeeRhoere  Manegemeni.  ma.  American  Healthcere  Menagameni.  mc 

Tyler  Capital  Fund.  LP..  AHM  AoquiiMion  (JoiM  Venture)  AHM  AcquieMon  (Jo«it  Venture) „..!. 

Donald  J.  Trump.  Eiavwre  Corporation.  EWnore  Shore  Aaaobelee 

The  Brand  Comoar«ae.  ma.  R.L  Anderaon.  Jr..  ScelMd  Servicea.  mc 

Untiawer  N.V..  Thomas  J.  Lulwy.  GoM  Bond  loe  Cream,  mc „ 

Cambrex  Corporaeon,  Whmaker  Corporation,  WhM^ier  Corporation „ „    „ 

Kotobuki  Fuooaen  Ltd..  GoWer,  Thome  «  Creeeey  Fund  M.  Ltd.  P^tnerahlp.  WWow  Springe  Pr»n*im  Water.  Inc. 

Acme  Steel  Convtry.  Sudbury,  Inc..  Alpha  and  Beta  Tube  DivMona,  Sudbury  mdustrial.  mc „ 

Crown  Pacihc.  Lid..  Scott  Paper  Compeny.  Three  Rhw  Timber  Compwiy  et  el 

I  Kiki  Co.,  Lid.,  Qieaaon  Corporation.  DK-Oleason.  mc 

'  T.  Swiger.  ESCO  Corporation.  NEWESCO 

Cerokx)  mveatmema  B  V..  De  Laurentiia  Entertainment  Group  ma.  De  Laurenttia  Entertainment  Qmua  mc 

Kobe  Steel,  LM..  Kobe/Lorain.  ma.  Kobe/LorMv  mc 

Partier  A  ParMy  Development  Partnera.  LP..  SouttMnarii  Corporatioa  Pmtm  A  Peraley  Pettoleum  Company 

Roger  Weet.  Sudbury,  ma.  United  Industtlee.  Inc _ 

Kennemetal  inc..  Aiheo^ignei  Ina.  Ganatt  InduatiW  Supply  Conv««y „ _ 

Ladbreke  Group  PlC.  The  Equitable  Ule  Aaeuranoe  Socwiy  ol  the  U.S..  Wethingion  mtewetionel  Aeaociatea 

Lattreke  Group  PLC.  AN  A  Mm  (80-1736).  Ahmed  A  JufM  (80-1737).  Washington  mtemetionel  Assoclatea. 

Udbroka  Group  PLC.  Ahmed  A.  JudaN.  Waahlngion  miemetional  AaaocMee 

Quanak  Corporation.  Ntthoie^lomaiWeM.  ma.  Nlchol»Homeehield.  mc 

Gay  M.  Love.  Bahta  Corporation.  DanMa  Packaging  Con^nny.  Inc _* 

Gerakt  C.  Pmo^  MaxweS  Communteation  Corporation  pte.  Katharine  Qibbe  School  (Incorporaled) 

American  Weal  A«iinea.  mc.  Tana  Air  Corporation,  Eaatem  Air  Unee.  mc „ 

Slanhome  mc,  The  HemMon  Group  Limited,  Ina.  The  HamMon  Group  UmMed,  Inc. 

Sommer  ASIbert  S.A.  NEWCO.  NEWCO „.  _„ 

RubbemiBkl  mcorDoraied,  NEWCO.  NEWCO „.. .    !      ~ " 

John  A  CatwnaiRas,  c/o  R«l  Apply  Compeniea.  Michael  Foster.  162003  Canada  UnMed ."ZZZ17IZZ 

Michael  Foeter,  Core-Meric  mtemetionel  ma.  Core^dwfc  mtemetionel  Inc 

Norton  Compeny,  Pannendta  Eeetaro  Corporation.  Eaafenwi  Chriateneen  Company 

Oanaral  Atianoc  Corporation.  StroNor  Tod  While.  Pliaemgmhite  Incorporated „ 


SS-1473 
8»-1564 
8S-1567 
89-1596 
89-1603 
89-1607 
89-1609 
8»-1626 
89-1627 
89-1635 
89-1641 
89-1650 
89-1651 
8»-1656 
89-1658 
89-1661 
89-1676 
89-1678 
89-1683 
89-1704 
89-1721 
89-1552 
89-1681 
89-1686 
89-1688 
89-1469 
89-1556 
89-1580 
89-1598 
89-1599 
89-1605 
89-1620 
89-1629 
89-1637 
89-1674 
89-1693 
89-1697 
89-1706 
89-1714 
89-1597 
89-1614 
89-1640 
89-1583 
89-1610 
89-1685 
89-1701 
89-1707 
80-1712 
89-1719 
89-1724 
89-1726 
89-1730 
89-1733 
89-1735 
89-1736 
89-1737 
89-1739 
89-1743 
89-1750 
89-1752 
89-1587 
89-1646 
89-1647 
89-1706 
89-1709 
89-1718 
80-1727 


Date 
terminated 


05/15/80 
05/15/80 
O5/T5/80 
05/15/80 
05/15/80 
05/15/80 
05/15/80 
05/15/80 
05/15/80 
05/15/80 
05/15/88 
05/15/80 
05/15/80 
05/15/88 
05/15/80 
05/15/80 
05/15/80 
05/15/80 
06/15/80 
05/15/80 
05/15/80 
05/16/80 
06/16/88 
06/16/80 
05/16/80 
05/17/80 
05/17/80 
05/17/80 
05/17/80 
05/17/88 
05/17/80 
05/17/80 
05/17/80 
05/17/89 
05/17/89 
05/17/89 
05/17/89 
05/17/89 
05/17/89 
05/18/89 
05/18/89 
05/18/89 
05/19/89 
05/19/89 
05/19/89 
06/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/19/89 
05/22/69 
0S/22/S9 
05/22/89 
05/22/89 
05/22/89 
05/22/89 
05/22/80 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  051589  AND  052689— Continued 


Neme  ol  acquiring  perion,  name  ol  acquired  persorr,  name  ol  acquired  entity 


PMN  No. 


Sid  R.  Beee,  Americen  Medkal  Intarnstionai.  Ina.  American  Medk^al  mternetional.  Inc.. 
RockweN  mternetional  Corporatiorv  BBA  Group  pic.  Butler  Pdymel,  Inc. 


Daniel  J.  SuSKran.  Detroit  Tool  A  Engineering  Compeny,  Detroit  Tod  &  Engineering  Compeny 

Hampton  Tree  Farms,  mc.  The  Times  Mirror  Compeny,  Times  Mirror  Land  and  Timber  Company . 

Takata  Corporation.  Halle  &  StiegNtz.  Inc..  Haile  A  SttegNtz.  Inc 

Baker  Hughes  Incorporated,  Bird  Incorporated.  Bird  Machine  Company.  Inc.. 

Firemen's  Fund  Corporation.  Sabine  Royalty  Trust.  Sabine  Royalty  Trust 

Transamerica  Corporation,  Charles  Miltor,  Criterion  Group.  Inc. 


HousehoW  International,  ma,  Advanta  Corp.,  Colonial  National  Bank  USA 

FrarSdm  Savings  Corporation,  Broad  Ina.  SunLile  lnsurarx:«  Comparry  of  America ..~ 

Christopher  C.  Skase.  Hemmeter  Laguna  Niguei  Paftr>ers.  Laguna  Niguel  Resort  Associates- 

Reed  Intemational  PLC,  The  News  Corporation  Limited,  Travel  mformation  Group- 

James  H.  Guerin.  Ferranti  International  Signal  PLC,  ISC  Techr>ok>gies,  Inc.. 

Graymont  Limited.  The  Bricom  Group  Limited,  Continental  Lime  Inc . 

The  RTZ  Corporation  PLC.  The  British  Petroleum  Company  pk:,  Amsekx)  Minerals  Inc . 

Exxon  Corporation,  Maxus  Energy  Corporation.  Maxus  Exploration  Compeny 

Fkior  Corporation,  Osterraichische  mdustiiehoktng  AG.  Virginia  Crews  Coal  Company — 

Teachere  Insurance  A  Annuity  Association  ol  America.  Aetna  Life  and  Casualty  Company,  Aetna  Life  Insuranoe  Company. 

Masco  Corporation.  Sherle  Wagner  A  Rose  Wagner.  Sherte  Wagr>er  Intl.,  Itk:.  and  Sherle  Wagner  Corp . 

KatokichI  Co.,  Ltd.,  Richan)  R.  KeUey,  Outrigger  Hotels  Hawaii 

Wendy's  imerruitional.  Inc..  Werxjco  Northwest  Limited  Partnership,  Werxjco  Northwest  Limited  Partnership. 


Unity  Mutual  Life  lnsurarx»  Company,  Progressive  Life  Insurance  Company.  Progressive  Life  Insurance  Company . 


89-1578 
89-1604 
89-1660 
89-1662 
89-1666 
89-1671 
89-1677 
89-1732 
89-1741 
80-1675 
80-1717 
89-1694 
80-1723 
89-1731 
89-1713 
89-1748 
89-1762 
89-1774 
89-1777 
89-1792 
89-1797 
89-1809 


05/23/89 
05/23/89 
06/23/89 
05/23/89 
05/23/89 
05/23/89 
05/23/89 
05/23/89 
05/23/89 
05/24/89 
05/24/89 
05/25/89 
05/25/89 
05/25/80 
05/26/89 
05/26/89 
05/26/89 
05/26/80 
05/26/80 
05/26/80 
05/26/80 
05/26/88 


RM  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Oark. 
Secretary. 

[FR  Doc  89-13403  Filed  6-5-89: 8:45  am] 
BtujNa  C006  nso-ai-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
[Program  AnnouncenMnt  No.  915] 

Implementation  of  a  National 
LalXKatory  Training  Network  for  State 
Lalwratories 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1989  for  cooperative 
agreements  for  the  implementation  of  a 
National  Laboratory  Training  Network 
for  laboratorians. 

Authority 

This  project  is  authorized  by  Section 
317(k)(3)  of  the  Public  Health  Service 
Act  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  the  Public 
Health  Laboratories  of  States,  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  The  Federated  States  of 
Kticronesia.  Guam,  the  Northern 


Meriana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

Availability  of  Funds 

Approximately  $100,000  will  be 
available  to  State  Public  Health 
Laboratories  during  FY  1989  to  support 
seven  (7)  Area  Laboratory  Training 
Alliance  (ALTA)  cooperative 
agreements  for  a  12-month  budget 
period  within  a  5-year  project  period.  It 
is  estimated  that  $50,000  will  be 
available  for  each  State  Public  Health 
Laboratory  in  each  subsequent  year. 
Continuation  awards  within  the  5-year 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  in  meeting 
project  objectives  and  is  subject  to 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Under  section  317  of  the  Public  Health 
Service  Act  as  amended,  direct 
assistance  may  be  requested  in  lieu  of 
cash. 

Purpose 

This  purpose  of  the  cooperative 
agreement  is  twofold:  (1)  To  assist  State 
Public  Health  Laboratories  in  providing 
effective  coordination  of  training  for  the 
States  within  their  ALTA  and,  (2)  to 
assist  the  participation  of  State  PubUc 
Health  Laboratories  in  the 
implementation  of  a  National 
Laboratory  Training  Network  to 
increase  training  opportunities, 
including  HlV/retrovirus  testing 
procedures,  for  laboratorians. 


Program  Requirements 

A.  Recipient  Activities 

1.  Conduct  training  needs 
assessments,  analyze  data,  and  make 
recommendations  for  training  to  meet 
needs; 

2.  Develop  and  maintain  a  resource 
roster  of  content  specialists  and  training 
materials; 

3.  Promote  area  development  of 
training  materials  and  mamtenance  of  a 
resoiut*  library; 

4.  Coordinate  the  area  alliance 
training  calendar, 

5.  Establish  a  communications 
network  among  the  States  in  the  area 
and  with  the  National  Latioratory 
Training  Network; 

6.  Participate  in  the  delivery  of 
laboratory  training  workshops  and 
seminars; 

7.  Participate  in  analyzing  the  overall 
effectiveness  of  the  Area  L.at)oratory 
Training  Alliances  in  meeung  the 
training  needs  of  the  Nation's 
laboratorians. 

B.  CDC  Activities 

1.  Collaborate  with  the  Area 
Laboratory  Training  Alliances  in 
assessing  and  analyzing  lat)oratory 
training  needs  in  the  States; 

2.  Provide  input  for  the  roster  of 
educational  and  technical  experts  who 
develop  and  deliver  laboratory  training: 

3.  Serve  as  a  collaborator  in  the 
design,  development,  promotion  and 
evaluation  of  laboratory  training 
meterials: 

4.  Collaborate  in  development  of  the 
Area  Laboratory  Training  Alliance 
calendars; 
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5.  Participate  In  the  oonununlcationa 
network  eatabUahed  for  the  Area 
Laboratorv  Training  Alliancea: 

6.  Collaborate  in  the  development  and 
delivery  of  laboratory  training 
workahopa  and  aetninars; 

7.  Collaborate  in  analyzing  the  overall 
effectiveness  of  the  Area  Laboratory 
Training  Alliancea. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  on  the  following: 

a.  That  the  estimated  coat  to  the 
Government  of  the  project  ia  reaaonable 
cooaidering  the  anticipated  reaulta; 

b.  That  project  personnel  are  well 
qualified  by  u-aining  and/or  experience 
for  the  support  sought,  and  that  the 
applicant  has  adequate  facilities  and 
manpower, 

c.  That  insofar  aa  practical,  the 
propoaed  a  en  vi  ties,  if  weU  executed,  are 
capable  of  attaining  project  objectives; 
and 

d.  That  the  project  objectives  are 
identical  with,  or  are  capable  of 
achieving,  the  specific  program 
objectives  defined  in  the  program 
announcement 

Applications  are  not  subject  to  raviaw 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Fadaral 
Programa. 

Catalog  of  Fadaral  Domaatic  Aaalstaoce 
Numbar 

The  Catalog  of  Federal  Domestic 
Assistance  Number  ia  13.283— Centers 
for  Disease  Control— Investigations  and 
Technical  Assistance. 

*rr^*i-ftiim  ftubnistitm  and  Pnariltna 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Rev.  3/89) 
must  be  submitted  to  Henry  CasseU, 
Granta  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  Eaat  Paces  Ferry  Road  NB^ 
Room  30a  Atianta.  Georgia  30306  on  or 
before  )uly  3, 1989. 

1.  Deadline:  Applicationa  ahall  be 
considered  as  meeting  the  deadline  If 
they  are  either 

a.  Received  on/or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.8.  Postal  Service  poatmark  or  obtain  a 
legibly  dated  receipt  from  a  commerlcal 
carrier  or  US.  Poatal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timelv  mailing.) 

2.  Late  Applicationa:  Applications 
which  do  not  meet  tiia  crltarla  tn  l.a.  or 
b.  above  are  considered  lata 


applications  will  not  be  considered  in 
the  cuitant  campetition  and  will  be 
returned  to  the  applicant 

Where  to  Obtain  Adcfidonal  InfbrmatloD 

A  complete  prt>gram  description, 
information  on  application  prooedurea 
and  an  application  package  may  be 
obtained  fit>m  Harvey  Rowe,  Granta 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Granta  Office.  Centers  for  Diaease 
Control,  256  East  Paces  Ferry  Road  NB., 
Room  30a  Atianta,  Georgia  30305.  (404) 
842-6797  or  FTS  236-6797. 

Please  refer  to  Announcment  Number 
915  "Implementation  of  a  National 
Laboratory  Training  Network  for  State 
Laboratories"  in  all  requests  for 
information  pertaining  to  this  project 

Technical  assistance  may  be  obtained 
from  Carl  H.  Blank,  Training  Laboratoiy 
Program  Office,  Centers  for  Disease 
Control,  Atianta.  Georgia  30333  (404) 
639-3874  or  FTS  236-3874. 

Dated:  Miy  31, 1989. 
Robert  L.  Ftoataf , 

Acting  Dinctor,  Office  of  Program  Support 
Centers  for  Disease  Control 
(PR  Doc.  89-13312  Filed  CMt-89;  &45  am] 
aaxma  0001 4wo-ia-«i 


Food  end  DniQ  Adnlniatratton 
[DoGfcatNa88F-01711 

EX  du  Pont  de  Nemourt  A  Co.;  FMng 
of  Food  AddMvo  PoUlhMi 

AOINCV:  Pood  and  Drug  Adminiatratioo. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
diat  E.L  du  Pont  de  Nemoun  and  Co. 
has  filed  a  petition  proposing  that  the 
food  additive  regulationa  be  amended  to 
provide  for  the  safe  use  of  poly(p- 
phenylenatarephthalamide)  resins,  to 
which  have  beisn  added  optional 
adjuvant  substances  required  in  their 
preparation.  The  resins  are  intended  to 
produce  articles  for  repeated  use  in 
processing  and  handling  food. 
ran  PUfrrHm  inFOimATiON  comtact 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-33S),  Food 
and  Drug  Adminiatration.  200  C  Street 
8W..  Waahington.  DC  20204.  202-472- 
560a 

•UpncMiNTAiiv  wrowMATiow.  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  400(b)(5).  72  Stat  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  tiiat  a 
petition  (FAP  8B4101)  has  been  filed  by 
E.L  du  Pont  de  Nemoun  and  Co..  1007 
Market  St.  WUminaton,  DE  19898, 
proposing  that  tiie  food  additive 


regulationa  be  amended  to  provide  for 
the  safe  uae  of  poly(p- 
phenyleneterephthalamide)  resins.  The 
resins  are  intended  to  produce  articles 
for  repeated  use  in  processing  and 
handling  food  and  in  their  preparation 
and  flnishii^  may  include  optional 
adjuvant  substancea: 
Diundecylphthala  te 
Mono-and  di-potassium  salts  of  lauryl 

phosphate 
o-Phenylphenol 
Poly(oxyethylene/ 

oxypropyIene)monobutylether 
Polyethyleneglycol 

mono(nonylphenyl)ether 
Polyvinylmethylether 
Polyoxyethylene  sorbitol  monolaurate 

tetraoleate 
Polyoxyethylene  sorbitol  hexaoleate 
4.4'-Butylidenebi8(6-te/t-butyl-jn- 
cresol) 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  28, 1989. 
FMR.  Shank. 

Acting  Director.  Center  for  Fbod  Safety  and 
Applied  NutritioR. 

[FR  Doc  89-13341  Filed  8-5-89: 8:45  am] 
BNJjNa  oooa  4Ma-*^«i 


(OockatNo.t9N-0190] 

DniQ  Export;  Pseudoephedrfne 

nyorwcnioniw  vutiuunwi  tiMVBSv 
Capaules,  240  mg 

AOlNCV:  Food  and  Drug  Admlnlsti*ation. 
actkm:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  KV  Pharmaceutical  Co.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug 
Pseudoephedrine  Hydrochloride 
Controlled  Release  Capsules.  240  mg.  to 
Canada. 


:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishera  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inqtiiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 


_•;,;■:  j; 
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of  1986  should  also  be  directed  to  the 
contact  pereon. 

RM  FURTNEfl  INFOmiATIOM  CONTACT: 

Mary  F.  Cooper,  Division  of  Drug 
Labeling  Compliance  {HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishera 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  tiie  Federal  Food, 
Drug,  and  Coametic  Act  (die  act)  (21 
U.S.C.  382))  provides  tiiat  FDA  may 
approve  applications  for  the  export  of 
dings  that  are  not  oirrentiy  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b}  of  the  act. 
Section  802(b)(3)(B)  of  tiie  act  sets  fortii 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C]  of  tiie  act  requires  tiiat  tiie 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that  KV 
Pharmaceutical  Co.,  2503  South  Hanley 
Rd.,  St  Louis,  MO  63144,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Pseudoephedrine 
Hydrochloride  Controlled  Release 
Capsules,  240  mg,  to  Canada.  This 
product  is  used  for  the  temporary  relief 
of  nasal  congestion  due  to  the  common 
cold,  hay  fever,  or  other  upper 
respiratory  allergies,  and  nasal 
congestion  associated  with  sinusitis. 
This  product  also  promotes  nasal  and/or 
sinus  drainage.  The  application  was 
received  and  filed  in  the  center  for  Drug 
Evaluation  and  Research  on  May  19, 
1989,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a  jn.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  16, 1989, 
and  to  provide  an  additional  copy  of  the 
submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 


consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sea  802. 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Dnig 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  May  26, 1969. 

Daniel  L  Micbeb, 

Director.  Office  of  Compliance.  Cer.terfor 
Drug  Evaluation  and  Research. 

[FR  Doc.  8&-13342  Filed  6-5-89;  8:45  am] 

BNJJNQ  CODE  4MIMI1-M 


Conaumer  Participation;  Open 
Meetings 

agency:  Food  and  Dnig  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
following  district  consumer  meetings: 
Boston  District  Office:  Chaired  by 
Edward  J.  McDonnell,  District  Director. 
The  topic  to  be  discussed  is  "Combating 
Medical  Quackery:  Health 
Professionals'  Responsibility." 

date:  Monday,  June  12, 1989,  8:30  a  jn.  to 
3:30  p.m. 

address:  Ray  Conference  Center,  Butier 
Hospital,  345  Blackstone  Blvd., 
Providence,  RI  02906. 

FOR  FURTHER  INFORMATION  CONTACT 

Paula  B.  Fairfield,  Consumer  Afiaire 
Officer,  Food  and  Drug  Administration, 
One  Montvale  Ave.,  Fourth  Floor, 
Stoneham,  MA  02180,  617-279-1479. 
Boston  District  Office:  Chaired  by 
Edward  J.  McDonnell,  District  Director. 
The  topics  to  be  discussed  are  current 
food  labeling  issues  and  the  Boston 
District  Health  Fraud  Survey. 

date:  Friday  June  23, 1989, 10  a  jn.  to  12 
m: 

ADDRESS:  Lecture  Rm.  B,  Science  Bldg., 
Cape  Cod  Commimity  College,  West 
Barnstable.  MA  02668. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  B.  Fairfield  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
One  Montvale  Ave.,  Fourth  Floor. 
Stoneham.  MA  02180. 

SUPPLEMENTARY  INFORMATION:  . 

The  purpose  of  these  meetings  is  to 
educate  and  inform  the  public  on 
matters  pertaining  to  consumer  fi-aud 
and  quackery,  to  enhance  relationships 
between  local  consumere  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  consumer  education  programs. 


Dated:  May  31, 1988. 
Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  89-13350  Filed  6-5-88;  8:45  am] 
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HealttiCare  Financing  Adminiatration 

Statement  of  Organiration,  Functiona, 
and  Detegationa  Of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration  (HFCA). 
(Federal  Re^ster,  Vol.  53,  No.  146,  pg. 
28702,  dated  Friday,  July  29, 1988. 
Federal  Register,  VoL  52,  No.  155,  pg. 
29889  and  29890,  dated  Wednesday, 
August  12, 1987),  is  amended  to  indicate 
organizational  changes  within  the  Office 
of  the  Actuary,  Office  of  the  Associate 
Administrator  for  Management  Changes 
are  made  to  the  Office  of  Medicare  Cost 
Estimates'  functional  statement  to 
include  the  responsibility  for  preparing 
cost  estimates  for  the  Catastrophic  Drug 
Insurance  program.  A  new  division,  the 
Division  of  Catastrophic  Drug  Insurance, 
is  added  to  concentrate  on  the 
catastrophic  program.  The  Office  of 
Medicaid  Cost  Estimates  and  the 
Division  of  Medicaid  Cost  Estimates  are 
replaced  by  a  single  Office  of  Medicaid 
Cost  Estimates.  Functional  statements 
for  the  two  divisions  in  the  Office  of 
national  Cost  Estimates  are  revised  to 
remove  references  regarding  health 
insurance  survey  activities.  A  new 
division  with  responsibility  for 
conducting  industry  and  population 
surveys  to  measure  health  insurance 
coverage  and  use  of  health  care  services 
is  established.  The  titie  of  the  new 
division  is  the  Division  of  Survey 
Studies. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FH.20.B.1..  Office  of 
Medicare  Cost  Estimate  (FHGl),  is 
deleted  and  replaced  by  a  revised 
functional  statement,  and  a  new  section 
FH.20.B.1.C.,  Division  of  Catastrophic 
Drug  Insurance  (FHG13),  is  added. 

/.  Office  of  Medicare  Cost  Estimates 
(FHGl) 

Evaluates  the  operations  of  the 
Medicare  trust  funds  particularly 
relating  to  outiays  and  program 
solvency.  Prepares  cost  estimates  for  the 
Hospital  Insurance  program,  the 
Supplementary  Medical  Insurance 
program,  and  the  Catastrophic  Drug 
Insurance  program  for  use  in  the 
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Ptesident't  budget.  Develop*  such 
variables  as  the  Part  B  and  prescription 
drug  premium  rates,  the  inpatient  and 
outpatient  prescription  drug  deductibles, 
the  Part  A  premium  rate  for  voluntary 
enrollees.  and  the  physicians'  economic 
index  applicable  to  prevailing  fees. 
Develops  the  payment  rates  K)r  the 
annual  update  of  the  adjusted  average 
per  capita  cost  ratebook,  which  is  used 
to  pay  health  maintenance  organizations 
that  enter  into  a  risk  contract  «vith 
HCFA  to  provide  benefits  to  Medicare 
enrollees.  Provides  estimates  and 
computations  of  the  impact  program 
beneflts  and  financing  modifications 
have  on  contractor  workload.  Serves  as 
technical  consultants  throughout  the 
Government  on  Medicare  cost  estimate 
issues. 

c.  Division  of  Catastrophic  Drug 
Insurance  (FHG13) 

Evaluates  the  operadoos  of  the 
Medicare  Catastrophic  Drug  Insurance 
trust  fund  concerning  outlays  and 
program  solvency.  I¥q>ares  cost 
estimates  for  the  Catastrophic  Drug 
Insurance  (CDI)  program  for  use  in  the 
President's  budget  Develops  such 
variables  as  the  prescription  drug 
monthly  premium  and  the  outpatient 
prescription  drug  deductible.  Provides 
estimates  and  computations  of  the 
Impact  program  benefits  and  financing 
modifications  have  on  contractor 
workload.  Serves  as  technical 
consultants  throughout  the  Government 
on  Medicare  GDI  cost  estimate  issues. 

•  Section  FR2aB.2..  Office  of 
Medicaid  Cost  Estimates  (FHG2).  and 
section  PH.2aB.2.a.,  tiie  Division  of 
Medicaid  Cost  Estimates  (FHG21J,  are 
deleted  in  their  entireties  and  replaced 
by  a  new  section  FR203.2..  Office  of 
Medicaid  Cost  Estimates  (FHG2)  which 
reads: 

Z  Office  of  Medicaid  Coet  Eatimatea 
(FHG2) 

Provides  cost  estimates  for  the 
Medicaid  program,  including  the 
development  of  cost  estimates  for 
proposed  changes  in  Medicaid  or  in 
programs  affecting  Medicaid,  and 
overall  Medicaid  program  costs  for 
years  after  the  current  budget  year. 
Develops  forecasts  of  Medicaid 
expenditures  for  incorporation  into  the 
HCFA  budget  development  process. 
Studies  approaches  and  research 
techniques  to  assist  in  the  development 
of  program  forecasts.  Provides  actuarial 
consultation  to  other  components  of 
HCFA  concerning  various  proposals  and 
programs  affecting  tiie  future  of  the 
Medicaid  program.  Provides 
Government-wide  actuarial  consultation 
on  issues  such  as  Acquired 


Immunodeficiency  Syndrome  (AIDS). 
Serves  as  technical  consultants 
throughout  the  Government  on  Medicaid 
cost  estimates  issues. 

•  Section  FH.20.B.3.a..  Division  of 
Economic  and  Actuarial  Analysis 
(FHG34).  is  revised  to  read: 

a.  Division  of  Economic  and  Actuarial 
Analysis  (FHG34) 

Conducts  economic  and  actuarial 
analysis,  constructs  economic  and 
actuarial  models,  and  reports  and 
interprets  national  trends  in  health 
expenditures.  Analyzes  and  estimates 
national  and  regional  health  care  use 
and  expenditures,  preparation  of  health 
indicators,  and  development  of 
benchmaric  issues.  Provides  analysis  of 
historical  experience,  creates  forecasts 
of  future  trends,  and  explains  the 
underlying  causes  and  forces  shaping 
the  size  and  distribution  of  United 
States  health  expenditures.  Explains 
how  past  policies  have  shaped  tiie  size 
and  distribution  of  health  spending  and 
how  various  policy  instruments  and 
health  sector  changes  can  be  expected 
to  influence  the  size  and  shape  of  future 
health  expenditures.  Creates  a  variety  of 
economeMc  and  actuarial  models  to 
measure  differences  in  expenditure 
trends  for  types  of  services,  e.g.. 
hospitals,  physicians,  eta.  and  sources 
of  payment.  e.g.,  public  programs, 
private  health  insurance,  and  out-of- 
pocket 

•  Section  FH.2aa3.b..  Division  of 
Statistical  Analysis  (FHG3S).  is  revised 
to  read: 

b.  Division  of  SUtistical  Analysis 
(FHG35) 

Develops  and  applies  statistical 
methods,  models,  and  techniques  used 
in  the  analysis  of  health  expenditures, 
health  projections,  hospital  prospective 
payments,  and  other  Office  initiatives, 
such  as  projections  of  health  care 
expenditures,  estimates  of  health 
spending  differences  by  age.  analysis  in 
support  of  the  Prospective  Payment 
System,  and  other  regulatory  processes, 
and  estimation  and  forecasting  of 
provider  market  basket  input  price 
indices.  Designs  statistical  data  bases 
and  statistical  software  systems  to 
access,  retrieve,  and  process  needed 
data  to  support  cross-sectional  analyses, 
time  series  analyses,  forecasting,  and 
projections.  Creates  and  applies 
statistical  models  and  methods  needed 
for  economic  and  actuarial  studies  of 
hospital  case-mix.  hospital 
reimbursement  distributional  impacts, 
health  expenditure  projections,  national 
health  accounts,  hospital  market 
baskets,  private  health  insurance,  and 
other  Office  initiatives,  as  needed. 


•  Section  FH.20.B.3..  Office  of 
National  Cost  Estimates  (FHG3),  Is 
amended  by  adding  a  new  section 
FH.20.B.3.C.,  Division  of  Survey  Studies 
(FHG36).  which  reads: 

c.  Division  of  Survey  Studies  (FHG3e) 

Conducts  industry  and  population 
surveys  to  measure  health  insurance 
coverage  and  use  of  health  care 
services.  Conducts  demographic  surveys 
of  populations,  both  insured  and 
uninsured,  for  health-related  issues, 
acquisition  and  analysis  of  other  health 
surveys,  comparison  of  relevant  survey 
data  to  National  Health  Expenditure 
(NHE)  levels,  evaluation  of  NHE 
benchmark  issues,  and  development  of 
alternative  estimates  of  NHE.  Analyzes, 
interprets,  and  reports  results  to 
policymakers  and  the  public  that 
explain  the  effects  of  current  policies  on 
health  consumer  and  private  insurer 
behavior  and  the  expected  outcomes 
from  changes  in  current  policies. 
Acquires  and  analyzes  external  surveys 
of  health  services  use  and  insurance 
coverage  as  bases  for  comparison,  and 
to  feed  into  ongoing  Office  analyses  of 
health  expenditures,  e.g.,  by  age,  by 
State,  etc.  Develops  instruments  to 
measure  the  current  enrollment 
coverage,  and  financial  experience  of 
the  private  health  insurance  industry 
and  links  current  experience  with 
historical  survey  results,  creating  a  time 
series  showing  the  evolution  of  private 
insurance  coverage  and  its  influence  on 
national  health  expenditure  trends. 
Conducts  surveys  and  acquires  external 
survey  results  as  needed  to  support 
Office  initiatives. 
Louis  B.  Hays. 
Acting  Adminiatrator. 

Date:  May  19, 1989. 
[PR  Doa  89-13302  Filed  6-5-^  8:45  am] 
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Health  Resources  and  Servicea 
Adntintotratton 

Application  Announcement  for 
Nursing  Post-baccalaureate  Faculty 
Fellowship  Grants  (Second  Cyde) 

The  Health  Resources  and  Services 
Administration  announces  the 
acceptance  of  applications  for  a  second 
Fiscal  Year  1989  grant  cycle  and  invites 
comments  on  the  expansion  of  study 
areas  to  be  included  under  eligibility 
criteria  for  Post-baccalaureate  Faculty 
Fellowship  Grants,  authorized  by 
section  830(b)  of  Uie  Public  Health 
Service  Act  as  amended. 

Approximately  $1,076,000  is  available 
for  the  Fiscal  Year  1989  grant  cycle. 
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Applications  submitted  for  the  first 
grant  cycle  will  be  considered  t>efore 
those  submitted  for  the  second  grant 
cycle.  Thirty-three  (33)  applications 
were  submitted  for  the  first  grant  cycle 
requesting  approximately  $400,000.  It  is 
expected  that  a  total  of  134  awards 
averaging  $8,000  each  will  be  made  for 
Fiscal  Year  1989. 

Purpose 

Section  830(b]  of  the  Public  Healtii 
Service  Act,  as  amended,  authorizes 
grants  to  public  or  private  nonprofit 
schools  of  nursing  to  cover  the  costs  of 
post-baccalaureate  faculty  fellowships 
to  enable  faculty  to  carry  out  studies  in 
areas  specified  by  the  legislation  or  by 
the  Secretary,  Department  of  Health  and 
Human  Services. 

Applicants 

Public  or  private  nonprofit  schools  of 
nursing  are  eligible  to  apply  for  grants  to 
cover  the  cost  of  tuition  and  fees  for 
faculty  members  who  would  qualify  for 
a  post-baccalaureate  faculty  fellowship. 
Stipends  also  may  be  requested  for 
periods  of  full-time  study.  A  school  may 
request  fellowship  support  fOr  more  than 
one  faculty  member. 

Faculty  Eligibility 

To  qualify  for  a  fellowship,  a  faculty 
member  must: 

(1)  Hold  a  baccaluareate  degree. 

(2)  Be  employed  by  the  applicant 
institution  as  a  faculty  member  during 
the  period  of  the  awarded  fellowship. 

(3)  Be  enrolled  in  a  master's  program 
in  nursing  or  in  a  doctoral  program 
which  requires  a  substantial  study, 
master's  thesis  or  doctoral  dissertation, 
and  anticipate  meeting  master's  or 
doctoral  degree  requirements  by  August 
31. 1990  or  sooner. 

(4)  Undertake  a  reported  study,  thesis 
or  dissertation  focusing  on: 

a.  An  investigation  of  cost-effective 
alternatives  to  traditional  health  care 
modalities,  with  special  attention  to  the 
needs  of  at-risk  populations,  such  as  the 
elderly,  premature  infants,  physically 
and  mentally  disabled  individuals,  and 
ethnic  and  minority  groups:  or 

b.  The  examination  of  nursing 
interventions  that  result  in  positive 
outcomes  in  health  statiis.  with  attention 
to  interventions  which  addresses  family 
violence,  drug  and  alcohol  abuse,  the 
health  of  women,  adolescent  care,  and 
disease  prevention;  or 

c.  Factors  within  the  practice  setting 
associated  with  retention  of  nursing 
personnel;  or 

d.  Acute  and  long-term  nursing  care  of 
patients  with  infectious  diseases, 
particularly  illness  caused  by  the  human 
immunodeficiency  virus  (HIV);  or 


e.  Issues  in  nursing  education 
including  recruitment  retention  and 
graduation  of  students;  quality  of 
clinical  education;  and  innovative 
teaching/learning  strategies  with  special 
attention  to  the  needs  of  disadvantaged 
students;  or 

f.  Issues  in  nursing  administration 
which  focus  on  quality  assurance  and 
cost  effective  nursing  services. 

(5)  Be  licensed  to  practice  as  a 
registered  nurse  in  a  State. 

The  foci  of  studies  have  been 
expanded  by  the  Secretary  to  include 
items  4(e)  and  (f)  dealing  with  nursing 
education  and  nursing  administration 
because  these  two  areas  are  basic  to 
nursing  practice  and  improved  health 
care  delivery.  Interested  parties  are 
invited  to  comment  on  items  4(e)  and  (f). 
Normally  the  comment  period  would  be 
60  days  but  due  to  the  need  to 
implement  any  changes  for  the  Fiscal 
Year  1989  award  cycle,  this  comment 
period  has  been  reduced  to  30  days.  All 
comments  received  on  or  before  July  6, 
1989,  will  be  considered  before  faculty 
eligibility  will  be  expanded  to  include 
the  two  new  study  areas.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
whether  the  expanded  study  areas  will 
apply. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  50-26,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5.-00  p.m. 

Review 

In  determining  the  funding  of 
approved  applications,  the  Secretary 
will  consider 

(a)  The  degree  to  which  the  faculty 
member's  study,  thesis,  or  dissertation 
addresses  the  criteria  set  forth  in 
paragraph  (4)  under  "faculty  eligibility", 
and 

(b)  The  below-described  funding 
preference. 

Funding  Preference 

A  funding  preference  was  published 
for  public  comment  and  implemented  in 
Fiscal  Years  1987  and  198&  This 
preference  states  that  schools  which 
have  been  successful  in  recruiting  or 
retaining  minority  faculty  will  be  given  a 
funding  preference.  The  Department  is 
extending  this  preference  for  Fiscal  Year 


1989.  All  eligible  applications,  however, 
will  be  reviewed  and  given 
consideration  for  fundmg.  The 
Department  believes  that  continued 
efiorts  must  be  made  to  increase  the 
number  of  minority  faculty  and  students 
in  schools  of  nursing. 

Ai^Ucation  Deadline 

To  receive  consideration  applications 
must  meet  the  deadline  of  )une  30. 1969. 
Applications  shall  be  considered  as 
naeeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline, 
or 

(2)  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  &x)m  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
will  not  be  acceptable  as  proof  of  timely 
mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant 

The  standard  application  form  and 
general  instructions.  Form  PHS  6025-1 
HRSA  Competing  Training  Grant 
Application  and  supplement  for  this 
program  have  been  approved  by  the 
Office  of  Management  and  Budget 

The  OMB  Qearance  number  is  0915- 
0060. 

Requests  for  application  materials 
should  be  directed  to:  Grants 
Management  Officer  (A-23),  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8C-22,  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-6915. 

Completed  appUcations  should  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

For  technical  assistance  and  other 
information  regarding  this  program, 
contact  The  Division  of  Nursing.  Bureau 
of  Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  5C-26.  5600  Fishers 
Lane.  Rockville.  Maryland  20857, 
Telephone:  (301)  443-5763. 

This  program  is  listed  art  13.147  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  and  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  April  19. 1989. 
foliB  H.  Kaba 
Acting  Administrator. 
[FR  Doc.  89-13299  Filed  6-^-89;  8.-45  atnl 
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HMlttt  RMOurcM  and  8«rvtoM 
AdmlnMration;  NuTM  Training 
Dalagation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  March  24, 1989,  from  the 
Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  the 
Administrator  has  redelegated  all  of  the 
authorities  vested  in  the  Administrator 
under  Title  Vm  of  the  Public  Health 
Service  Act  (42  U.S.C.  296  et  seg.).  as 
amended,  pertaining  to  nurse  training,  to 
the  Bureau  Directors  of  the  Health 
Resources  and  Services  Administration, 
as  follows: 

1.  To  the  Director,  Bureau  of  Health 
Professions,  subject  to  section  856,  all  of 
the  authorities  delegated  under  Title 
vm  of  the  Public  Health  Service  Act,  as 
amended,  excluding  the  authorities 
delegated  to  the  Director,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development,  and  the 
Director,  Bureau  of  Health  Care  Delivery 
and  Assistance. 

2.  To  the  Director,  Bureau  of  Maternal 
and  Child  Health  and  Resources 
Development,  all  of  the  authorities 
delegated  under  section  858  of  Title  Vm 
of  the  Public  Health  Service  Act,  as 
amended,  pertaining  to  recovery  for 
construction. 

3.  To  the  Director,  Bureau  of  Health 
Care  Delivery  and  Assistance,  all  of  the 
authorities  under  section  836(h]  of  the 
Public  Health  Service  Act,  as  amended, 
pertaining  to  the  nursing  loan  repayment 
program. 

The  delegation  excluded  the  authority 
under  section  851  to  establish  and  to 
select  members  to  the  National 
Advisory  Council  on  Nurse  Training, 
promulgate  regulations,  establish 
advisory  committees  and  councils,  and 
select  members  to  advisory  councils. 

Exercise  of  these  authorities  is  subject 
to  Health  and  Human  Services  policy 
and  requirements  for  administering 
section  855  of  the  Public  Health  Service 
Act  relating  to  the  prohibition  against 
discrimination  by  schools  on  the  basis 
of  sex. 

Redelegation 

These  authorities  may  be  redelegated. 

Prior  Delegatioas 

Provision  was  made  for  all  previous 
delegations  and  redelegations  to 
continue  in  effect  provided  they  were 
consistent  with  this  delegation. 


Effective  Date 

This  delegation  was  effective  on  May 
24.1989. 

|olinILICdM». 

Acting  Adminstmtor. 
Date:  May  24. 1889. 

[FR  Doc  89-13338  Filed  ft-5-«9;  8:45  am] 
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Haaith  Raaourcaa  and  SarvlCM 
Adminiatration;  DaiagatfcNi  of 
Auttwrity  to  ttva  Diractor,  Bureau  of 
ilaatth  Profaaaiona 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  April  28, 1989,  from  the 
Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  the 
Administrator  has  redelegated  to  the 
Director,  Bureau  of  Health  Professions, 
the  authorities  delegated  to  him  under 
section  254  of  Pub.  L  100-607,  as 
amended  hereafter,  pertaining  to 
continuing  education  for  providers  of 
health  care  to  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  patients. 
The  delegation  excluded  the  authorities 
to  issue  reg\Uations,  submit  reports  to 
Congress  or  a  congressional  conunittee, 
or  appoint  members  to  an  advisory 
conunittee. 

Redelegation 
This  authority  may  be  redelegated. 

Effective  Date 

This  delegation  became  effective  on 
May  24, 1989. 

lohnlLKsbo, 

Acting  Administrator. 
Date:  May  24. 1989. 

(PR  Doc.  89-13339  Filed  6-6-8S:  8:45  am] 


Social  Security  Adminiatration 

Diaabittty  Advlaory  Committaa; 
Meeting 

AOINCV:  Social  Security  Administration. 
HHS. 

ACnOM:  Notice  of  meeting. 

SuaMAfiv:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  this  notice  announces  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Disability 
Advisory  Conunittee  (the  Committee). 

DATU:  June  21, 1989, 8:30  a.m.  to  6:00 
p.m.:  June  22, 1969, 8:00  a  jn.  to  6.-00  pjn. 


;  Hubert  H.  Humphrey  Building, 
Humphrey  Auditorium,  200 
Independence  Avenue  SW^ 
Washington,  DC  20201. 

Agenda:  Review  materials  and 
formulate  recommendations. 

The  Committee  may  hold  additional 
sessions  during  the  evenings  of  June  21 
and/or  June  22, 1989.  If  the  Committee 
decides  to  hold  these  evening  sessions, 
the  Committee  will  make  an 
aimouncement  during  the  regidarly 
scheduled  sessions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  H.  Hinckley,  Executive  Director. 
Disability  Advisory  Committee,  P.O. 
Box  17064,  Baltimore,  Maryland  21235, 
(301)965-4646. 

SUPPLEMENTARY  INPORMATION:  The 

Committee  is  established  under  and 
governed  by  the  provisions  of  section 
1114  of  the  Social  Security  Act  as 
amended,  and  the  provisions  of  the 
Federal  Advisory  Committee  Act  as 
amended,  (Pub.  L.  92-463).  The 
Committee  is  chaired  by  Dr.  John  E. 
Affeldt 

The  purposes  of  the  Committee  are  to 
study  tlie  Social  Security  administrative 
review  process  (known  as  the  "appeals 
process")  to  ensure  that  the  process 
protects  the  rights  of  the  claimants, 
produces  accurate  and  swift  decisions, 
and  is  viewed  as  fair  and  equitable; 
receive  and  consider  public  views  on 
reform  of  the  process;  and  make  a  report 
and  recommendations  to  the 
Commissioner  of  Social  Security  (the 
Commissioner). 

The  Committee  is  scheduling  this 
meeting  to  further  review  and  discuss 
the  oral  and  written  comments  received 
pursuant  to  two  public  meetings  held  in 
March  1989  (aimounced  February  21, 
1989  at  54  FR  7477).  During  the  review 
and  discussion,  the  Committee  will 
identify  the  issues  and  proposals  and 
formulate  recommendations  for 
inclusion  in  its  report  to  the 
Commissioner. 

This  meeting  is  open  to  the  public  to 
the  extent  space  is  available. 

A  transcript  of  the  Committee  meeting 
is  available  to  the  pubUc  on  an  at-cost- 
of  duplication  basis.  The  transcript  will 
become  part  of  the  record  of  these 
proceedings. 

Dated:  May  30, 1969. 
Jean  H.  Hinckley, 

Executive  Director,  Disability  Advisory 

Committee. 

[FR  Doc.  80-13349  Filed  6-6-89;  8:45  am] 
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DEPARTMENT  OF  HOUSmO  AMD 
URBAN  DEVELOPMENT 

(Docket  No.  N-8»-1Ma] 

Submiaalon  Of  Propoaad  Information 
ColacHon  to  ttia  Offioa  of 
Manegament  and  Budget 

AOENCV:  Office  of  Admioistratioa.  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jon  Allison,  OMB  Desk  Officer,  Office  of 
Management  and  Budget  New 
Executive  Office  Building,  Washiogton. 
DC  20503. 

FOR  further  information  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 


Sixvey. 


Total  Estimated  Burden  Hours:  30319 

Status:  Extension 

Contact-  John  N.  Dickie,  (202)  755- 
7270,  John  Allison,  OMB,  (202)  395-688a 

Date:  May  24, 1989. 
[FR  Doa  80-13314  Filed  6-5-80: 8:45  am] 

■MJJNQ  CODE  4310-9MI 


[Dodtet  Na  M-8»-1917;  FR-2a06] 

Unuttlzed  and  UndaruttOzad  Federal 
Buildinga  and  Real  Property 
Determined  To  Be  Sultal)le  for  Uae  for 
FadHtlea  To  Aaaiat  the  Homeleaa 

agency:  Office  of  the  AssisUnt 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 


f.  This  Notice  identifies 
unutilized  and  underutihzed  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  focilities  to 
assist  the  homeless. 
date:  June  6,  loea 
ADDRESS.  For  further  information, 
contact  Morris  Bourne,  Department  of 


Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410. 
telephone  (202)  7S5-605a  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

supptaiewr ANY  iwormatton:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  infcmnation.  as 
described  below,  to  OMB  for  review,  as 
required  by  tiie  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  ivill  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 


^fcjiwtwf  of 


3,771 


Housing  and  Urban  Development  Room 
9140. 451  Seventh  Street  SW., 
Washington,  DC  20410:  telephone  (202) 
755-9075;  TDD  number  for  Ae  hearing- 
and  speech-hnpaired  (202)  428-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  information:  In 

accordance  with  the  December  21. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
D.C.D.C  No.  88-2503-OG,  HUD  i 

publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facihties  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  tiiis 
week. 

Date:  May  31. 1989. 
lamea  K.  Srtinanbwgar, 

General  Deputy,  Attiatant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc  89-13313  Filed  6-5-89:  6:45  am] 

BHXMG  COOe  «>1047-N 


information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  famiUar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U3£L  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3S35(d}. 

Date:  May  24. 1989. 

fohn  T.  Muqihy, 

Director.  Information  Policy  and  Management 
Division. 

Proposal  Survey  of  Mortgage  Lending 
Activity 

Office:  Administration 

Deecription  of  the  Need  for  the 
Information  and  Hs  Proposed  Use:  This 
form  is  used  to  obtain  information  on 
developments  in  the  mortgage  market  It 
is  used  to  monitor  such  developments 
and  provide  statistical  data  to  Federal 
State,  and  non-governmental  entities. 

Form  Number  HUD-13t 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit  and  Federal  Agencies  or 
Employees 

Frequency  of  Submission:  Monthly 

Reporting  Burden: 


Frequency 
of  response 


Hours  per 
feapoose 


Bwden 
t«om 


12 


.67 


30J19 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttte  Secretary 

Privacy  Act  of  1974;  Revlalon  of 
Syatema  of  Recorda 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
two  notices  describing  systems  of 
records  maintained  by  the  O^ice  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE).  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reflect 
organization  changes  and  other  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 
The  two  revised  notices,  which  are 
published  in  their  entirety  below,  are: 

1.  Personnel  Security  Files — Interior, 
OSMRE-7  (formeriy  OSM-7).  which  was 
previously  published  in  the  Federal 
Re^ster  on  March  31. 1978  (43  FR 
13644). 
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2.  Employment  and  Financial  Interests 
Statements-States  and  other  Federal 
agencies — Interior,  OSMRE-8  (formerly 
OSM-8),  which  was  previously 
published  in  the  Fedatal  Rasistar  on 
March  14, 1978  (43  FR 10640). 

In  both  notices,  the  existing  routine 
disclosure  statement  for  litigation 
purposes  is  revised  to  incorporate  the 
clarification  on  such  disclosures 
prescribed  by  the  Office  of  Management 
and  Budget  in  its  supplementary 
guidelines  dated  May  24, 1985.  for 
implementing  the  Privacy  Act.  Also,  in 
both  notices  the  retention  and  disposal 
statements  are  amended  to  conform  to 
guidelines  issued  by  the  Assistant 
Archivist  for  Records  Administration, 
National  Archives  and  Records 
Administration,  in  his  memorandum  to 
Agency  Records  Officers  dated  June  11. 
1985. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  on  June  6. 
1989.  Additional  information  regarding 
these  revisions  may  be  obtained  from 
the  Privacy  Act  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue  NW.. 
Washington,  DC  2024a  Telephone:  202- 
343-4283. 

David  R.  ItaAotdis. 

Acting  Director,  Office  of  Management 
Improvement 

Date:  May  3a  19ea 
IHTERI0R/08IIRE-7 


-Interior. 


Personnel  Security  FUea 
OSMRE-7. 


SVSIIM  LOCATKM: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE).  1100  L  Street. 
NW..  Room  5415L,  Washington.  DC 
20005.  Mailing  address:  1951 
Constitution  Ave.,  NW.,  Room  5415L, 
Washington,  DC  20240. 


CA- 


or  MMviouALa  covmiD  ev  TM 


OSMRE  persoimel  who  have  been 
investigated  under  EO.  10450  for 
suitability  and/or  security 
considerations. 


CA- 


MTNSSVSTIM: 


Contains  records  concerning 
employees,  including  personal  data 
submitted  by  the  individual,  information 
developed  by  investigatory  authorities, 
and  records  of  the  requirement,  basis, 
degree  and  data  of  clearances.  Contains 


a  security  briefing  statement  signed  by 
the  employee. 

MITNOMTV  KM  MAMTINANei  or  THl 


Executive  Order  10450,  as  amended. 


HOUTMIUMSOr 


The  primary  use  of  the  records  is  to 
identify  OSM  personnel  who  have 
security  clearances  tmd  their  degree  of 
clearance.  Disclosures  outside  the 
Department  of  the  Interior  may  be  made 
(1)  to  a  Federal  agency  which  has 
requested  Information  relevant  or 
necessary  to  its  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract  grant  or 
other  benefit;  (2)  to  Federal  State  or 
local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  issuance 
of  a  security  clearance,  contract  license, 
grant  or  other  benefit  (3)  to  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department  or,  when  represented 
by  the  government  an  employee  of  the 
Dep€Utment  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  i<i 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (4)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
foreign  agencies,  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license. 

KMJCMS  AND  MACnCCS  TOR  rrONINO, 
CCKSSIMQ.  RCTAMNM.  ANO 
I  or  RCCOROS  M  TMI  SYSmt 


Maintained  in  manual  form  in  file 
folders. 


Indexed  by  name. 

SAraouAROt: 

Maintained  in  a  safe  having  a  three- 
position  dial-type,  manipulation  proof, 
combination  lock,  in  the  same  manner 
as  defense  classified  material. 


Destroyed  by  fire,  shredder.      '     - 
disintegrator  or  pulverizer. 

tverot  iiAMAQin(t)  and  aoomm: 

Chief,  Division  of  Personnel,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  1100  L  Sti^et  NW.,  Room 
5415L,  Washington.  DC  20005.  Mailing 
address:  1951  Constitution  Ave..  Room 
6415L,  Washington,  DC  2024a 

NOmCATMM  MMCCOUM: 

A  written  and  signed  request  to  the 
System  Manager  stating  that  the 
requester  seeks  information  concerning 
record  pertaining  to  him.  See  43  CFR 
2.60. 

wrcowo  Access  mocsouecs: 

A  request  for  access  shall  be 
addressed  to  the  System  Manager.  Th« 
request  must  be  in  writing  and  signed  by 
the  requester.  See  43  CFR  2.63. 

CONTMTWO  wecowD  WtOCBHIWeS: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager.  See 
43  CFR  2.71. 

RECORD  SOUnCC  CATEOORHS: 

Individual  on  whom  the  record  is 
maintained  and  investigations 
conducted  by  Federal  State  or  local 
agencies  or  other  pertinent  authorities. 

INTERK)R/OSMRE-« 


Employment  and  Financial  Interests 
Statements-States  and  other  Federal 
agencies — Interior,  OSMRE-8 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE),  1100  L  Sti^et. 
NW.,  Room  5415L,  Washington.  DC 
20005.  Mailing  address:  1951 
Constitution  Ave.,  NW.,  Room  5415L, 
Washington.  DC  2024a 

CATEOORieS  or  NRHVIDUALS  COVERED  BY  THE 


Maintained  in  accordance  with 
General  Records  Schedule  18.  Item  23. 


1.  The  head  of  each  State  regulatory 
authority  who  is  required  to  file  a 
financial  statement  with  the  Director  of 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  by  30 
CFR  705.15;  2.  Federal  employees,  other 
than  Interior  Department  employees, 
who  are  required  to  file  a  financial 
interest  statement  by  30  CFR  706.11(b) 
and  who  file  with  the  Director  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  in  accordance  with  30 
CFR  706.15(c);  and  3.  State  employees, 
and  Federal  employees  other  than 
Interior  Department  employees,  whose 
financial  interest  statements  are 
referred  to  the  Department  of  the 


Interior  in  accordance  with  30  CFR 
705.19(a)(3)  or  30  CFR  706.19(c). 

CATEGORIES  or  RECORDS  M  THE  system: 

Contains  Statements  of  Employment 
and  Financial  Interests  forms  for  State 
employees  (form  OSMRE-23),  and  for 
Federal  employees  (form  (DI-212A)  and 
similar  forms  used  by  Federal  agencies 
other  than  the  Department  of  the 
Interior.  Also  contains  records  of 
decisions,  analysis  of  financial  holdings, 
employee  statements,  pertinent 
comments  from  supervisors,  heads  of 
bureaus  or  offices,  and  the  Solicitor's 
Office,  and  related  records  needed  for 
processing. 

AUTHORmr  FOR  MAINTENANCE  or  THE 
SYSTEM: 

Sections  201(c)  and  (f)  and  517(g)  of 
Pub.  L  95-87. 

ROVriNE  USES  or  RECORDS  MAIHTAINEO  m 
THE  SYSTEM,  MCUNNNQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  or  SUCH  USES: 

The  primary  uses  of  the  records  are 
(a)  to  review  employee  financial 
interests  and  determine  employee 
compliance  or  non-compliance  with  the 
applicable  statute  and  regulations:  (b)  to 
record  the  fact  that  the  employee  has 
been  made  aware  of  specifically 
directed  legislation  or  regulations 
covering  his  organization  and  duties  and 
that  he  or  she  is  in  compliance  with  such 
specific  legislation  or  regulations;  and 
(c)  to  provide  an  adequate  system  of 
records  for  auditors  performing 
compliance  audits.  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made:  (1)  To  the  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Intertor  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigating  or 
prosecuting  the  violation  or,  (3)  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
made  at  the  request  of  that  individual, 
(4)  to  Federal,  State  or  local  agencies 
where  necessary  to  obtain  information 


Federal  Register  /  Vol.  54,  No.  107  /  Tuesday,  June  6.  1989  /  Notices 


24271 


relevant  to  resolving  prohibited 
financial  interest  situations  or  to 
litigation  which  may  afiect  the  hiring  or 
retention  of  an  employee. 

POUOES  AND  PRACTtCCS  FOR  STOMNO, 
RETRIEVING,  ACCCSSmO,  RETAININO,  ANO 
DISP08IN0  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders; 

RETIItEVABIUTY: 

Filed  alphabetically  by  employee 
name; 

SAFEGUARDS: 

Maintained  in  locked  file  cabinet  in  a 
locked  office; 

RETENTION  AND  disposal: 

Records  filed  with  the  Department  by 
regulation  will  be  destroyed  six  years 
after  receipt  unless  needed  in  an 
ongoing  investigation  (General  Records 
Schedule  1,  Item  25).  Records  referred  to 
the  Department  will  be  returned  to  the 
referring  agency  for  disposal  in 
accordance  with  that  agency's  disposal 
policy. 

SYSTEM  MAIilAOER(S)  ANO  ADDRESS: 

Chief,  Division  of  Personnel,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1100  L  Street,  NW.,  Room 
5415L,  Washington,  DC  20005.  Mailing 
address:  1951  Constitution  Ave.,  NW., 
Room  5415L,  Washington.  DC  20240. 

NOTIFICATION  PROCEDURE: 

Inquiries  may  be  addressed  to  the 
System  Manager  as  indicated  above. 
See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager  for 
information  regarding  the  entire  system 
or  for  specific  information  about  a  State 
or  Federal  office  system.  The  request 
must  be  in  writing  and  be  signed  by  the 
requester.  The  request  must  meet  the 
content  requirements  of  43  CFR  2.63. 

CONTESTHHO  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  43  CFR 
2.71. 

RECORD  SOURCE  CATEGORIES: 

Present  or  past  Federal  or  State 
employees  required  to  file  Employment 
and  Financial  Interests  Statements. 

[FR  Doc.  89-13311  Filed  6-5-69;  8:45  am] 
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Minerals  Management  Service 

InfonwaHon  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperworlc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44.  U.S.C.  Chapter  35).  Copies  of 
the  proposed  collection  of  information 
and  related  forms  and  explanatory 
material  may  be  obtained  by  contacting 
the  Bureau  Clearance  Officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  on  the  requirement 
should  be  made  directly  to  the  Bureau 
Clearance  Officer,  Minerals 
Management  Service,  Mail  Stop  632.  381 
Elden  Street,  Hemdon,  Virginia  22070- 
4817  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Paperwork  Reduction  Project 
(1010-XXXX).  Washington.  DC  20503, 
telephone  (202)  395-7340.  with  copies  to 
Gerald  D:  Rhodes;  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  Offshore 
Rules  and  Operations  Division;  Mail 
Stop  646;  Minerals  Management  Service: 
381  Elden  Street;  Hemdon,  Virginia 
2207Q-4817.Q02 

Title:  MONTCAR  Coast  Data 
Acquisition 

OMB  Approval  Number  1010-XXXX 

Abstract-  This  information  will  be 
used  to  assess  the  validity  and 
consistency  of  cost  data  currently  used 
as  well  as  to  develop  new  data  to  be 
used  to  determine  fair  market  value  in 
the  Outer  Continental  Shelf  (OCS). 

Bureau  Form  Number  Forms  MMS- 
370,  371,  372.  373,  374.  375,  376.  377,  and 
378. 

Frequency:  On  occasion 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  lessees 

Estimated  Completion  Time:  8.5  hours 

Annual  Responses:  176 

Annual  Burden  Hours:  1 .500 

Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  787-1239. 

Date:  April  5. 1969. 

Wm.  D.  Bettenberg, 

Associate  Director  for  Offshore  Minerals 
Management 

(FR  Doc.  89-13364  Filed  6-5-89;  8:45  am] 

BNXINQ  COOC  4310-MR-M 
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National  Park  S«rvic« 

Cap«  Krusenstam  Natkwial  Monumant 

Matting 

AOINCV:  National  Park  Service.  Interior. 

AcnON:  Subsistence  Resource 

Commission  Meeting.. 

^ 

SuamAfiv:  The  Superintendent  of  the 
Northwest  Alaska  Areas  and  the 
Chairman  of  Cape  Krusenstem  National 
Monument  Subsistence  Resource 
Commission  announce  a  forthcoming 
meeting  of  the  Cape  Krusenstem 
National  Monument  Subsistence 
Resource  Commission. 

The  following  agenda  topics  will  be 
discussed: 

(1)  Introduction  of  new  members  and 
election  of  chairman 

(2)  Introduction  of  guests 

(3)  Report  on  statewide  chairman's 
meeting  in  Fairbanks  (November  1968) 

(4)  Review  of  minutes  from  last 
meeting 

(5)  Update  of  research  and  activities 
in  Cape  Krusenstem  National 
Monument 

(6)  Recent  court  rulings  on 
Subsistence  Activities  and  possible 
effects  on  NW.  Alaska 

(7)  Subsistence  Hunting  Plan 

(a)  Review  of  Past  recommendations 

(b)  Work  on  Hunting  Plan  and  new 
recommendations 

(c)  Commission  recommendations  for 
future  research  and  information 
needs 

(8)  Old  and  New  Business 

OATU:  The  meeting  will  begin  at  9:00 
a.m.,  June  22, 1989,  and  will  conclude  the 
afternoon  of  June  23, 1989. 


Kobuk  Valay  I 

Subalatanca  Raaourca  Conaniaalon; 


:  The  meeting  will  be  held  at: 
Northwest  Arctic  Borough  Conference 
Room,  Kotzebue,  Alaska  99752. 

FON  njNTMCR  IMFOmMATIOM  OWTACT: 
Dave  Mills,  Management  Assistant, 
National  Park  Service.  P.O.  Box  1029, 
Kotzebue,  AK  99752,  (907]  442-3890. 

tUm^MENTARY  INf  OMNATtON:  The 
Cape  Krusenstem  National  Monument 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

Rkfaaid ).  Sietmuuk. 
Acting  RegionaJ  Director. 

(FR  Doc.  88-13394  Piled  6-S-69;  8:45  am) 
MUNO  COOC  4110-70^ 


aocncy:  National  Park  Service. 
ACnOM:  Subsistence  Resource 
Commission  Meeting. 

summary:  The  Superintendent  of  the 
Northwest  Alaska  Areas  and  the 
Chairman  of  Kobuk  Valley  National 
Park  Subsistence  Resource  Commission 
announce  a  forthcoming  meeting  of  the 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Election  of  chairman  and 
introduction  of  new  members. 

(2)  Introduction  of  guests. 

(3)  Review  of  minutes  from  last 
meeting. 

(4)  Report  on  chairman's  meeting  in 
Fairbanks  (November  1988). 

(5)  Update  on  research  and  activities 
in  Kobuk  Valley  National  Park. 

(6)  Recent  court  rulings  on  subsistence 
and  possible  effects  on  NW  Alaska. 

(7)  Subsistence  Hunting  Plan. 

(a)  Review  of  past  reconunendations. 

(b)  Work  on  Hunting  Plan  and  new 
recommendations. 

(c)  Commission  recommendations  for 
future  research  and  information 
needs. 

(8)  Old  and  New  Business. 
DATC:  The  meeting  will  begin  at  9:00 
a.m.,  June  20, 1989  and  will  conclude  the 
afternoon  of  June  21, 1989. 
AOORCSS:  The  meeting  will  be  held  at: 
NW  Arctic  Borough  Conference  Room, 
Kotzebue,  Alaska. 

POR  FURTHER  INFOraNATION  CONTACT: 

Dave  Mills,  Management  Assistant, 
National  Park  Service,  P.O.  Box  1029, 
Kotzebue,  AK  99752.  (907)  442-3890. 
SUPPLEMENTARY  INFORMATION:  The 

Kobuk  Valley  National  Park  Subsistence 
Resource  Commission  is  authorized 
under  Title  VIII.  section  808,  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487,  and 
operates  in  accordance  with  the 
provision  of  the  Federal  Advisory 
Committee  Act. 

Ricfaaid  |.  Stanmaik. 

Acting  Regional  Director. 

(FR  Doc.  89-13395  Filed  6-5-89;  8:45  am) 

MUNM  COOC  4310-70-M 


National  Capital  Mamorial 
Commiaaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 


Capital  Memorial  Commission  will  be 
held  on  Tuesday,  June  2a  at  1:30  p.m..  in 
the  Executive  Conference  Room  at  the 
National  Capital  Planning  Commission. 
1325  G  Street.  NW..  Washington,  DC. 

The  Commission  was  established  by 
Pub.  L  99-652.  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  the  matter,  on  policy 
and  procedures  for  establishment  of 
(and  proposals  to  estabhsh) 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  conceming 
comuiemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memorial 
proposal  and  makes  recommendations 
to  the  Secretary  or  the  Administrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC  or  its  environs. 

The  members  of  the  Commission  are 
as  follows: 
James  Ridenour,  Chairman,  Director. 

National  Park  Service.  Washington, 

DC. 
George  M.  White.  Architect  of  the 

Capitol.  Washington,  DC 
Honorable  Andrew ).  Goodpaster, 

Chairman,  American  Battle 

Monuments  Commission,  Washington, 

DC 
J.  Carter  Brown,  Chairman.  Commission 

of  Fine  Arts,  Washington,  DC 
Glen  Urquhart,  Chairman,  National 

Capital  Planning  Commission, 

Washington.  DC 
Honorable  Marion  S.  Barry,  Jr.,  Mayor  of 

the  District  of  Columbia.  Washington. 

DC 
John  Alderson,  Administrator,  General 

Services  Administration,  Washington, 

DC 
Honorable  Frank  Carlucci,  Secretary  of 

Defense,  Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 
I.  Review  Korean  War  Memorial  design 

competition  selection, 
n.  Review  Law  Enforcement  Heroes 
design. 

III.  Review  Design  Competition  Criteria 

for  the  Peace  Garden.  . 

IV.  Old  Business. 

V.  New  Business. 
Dated:  May  25. 1989. 

RoaaM  N.  Wrye, 

Acting  Regional  Director,  National  Capital 

Region. 

(FR  Doc.  89-13393  Filed  6-5-89;  8:45  am) 

MUWa  COOC  4310-70-M 


Santa  Fe  National  Hiatoric  Trail 
Adviaory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Pub.  L  92-463.  that  a  meeting  of  the 
Santa  Fe  National  Historic  Trail 
Advisory  Council  will  be  held  at  8:30 
a.m.,  m.d.s.t.  on  June  21  and  22, 1989,  in 
the  Sandia  Room  at  the  Howard  Johnson 
Plaza  Hotel,  4048  Cerrillos  Road.  Santa 
Fe,  New  Mexico. 

The  Santa  Fe,  National  Historic  Trail 
Advisory  Council  was  established 
pursuant  to  Pub.  L  90-543  establishing 
the  Santa  Fe  National  Historic  Trail  to 
advise  the  National  Park  Service  on 
such  issues  as  preservation  of  trail 
routes  and  features,  public  use, 
standards  for  posting  and  maintaining 
trail  markers,  as  well  as  administrative 
matters. 

The  members  of  the  Santa  Fe  National 
Historic  Trail  Advisory  Council  are: 
Dr.  David  A.  Sandoval,  Pueblo, 

Colorado 

William  deBuys,  Santa  Fe,  New  Mexico 
Pauline  Fowler.  Independence,  Missouri 
Dr.  Virginia  L.S.  Fisher,  Arrow  Rock, 
Missouri 

Joseph  W.  Snell,  Topeka,  Kansas 
Dr.  Constance  Ramirez,  Arlington, 
Virginia 

Karen  McCIure,  Springer,  New  Mexico 
David  Jolly,  Albuquerque,  New  Mexico 
Mrs.  Greer  Garson  Fogelson,  Dallas, 

Texas 
Mark  L  Gardner,  Trinidad,  Colorado 
Don  Berg,  Trinidad,  Colorado 
Ellis  Freeny,  Oklahoma  City,  Oklahoma 
Daniel  T.  Kipp,  Colorado  Springs, 

Colorado 
Dr.  Timothy  Zwink,  Alva,  Oklahoma 
Mrs.  Jane  Mallinson,  Independence, 

Missouri 
Edward  B.  Boyd,  Lamed,  Kansas 
Ramon  Powers,  Topeka,  Kansas 
Dr.  Michael  A.  Olsen.  Las  Vegas,  New 

Mexico 
J.  Richard  Salazar,  Fairview,  New 

Mexico 
William  Aull,  Lexington.  Missouri 
Marvin  B.  Spears,  Raton,  New  Mexico 
Helen  Judd,  Council  Grove,  Kansas 
Stanley  Hordes,  Santa  Fe,  New  Mexico 
Dr.  Georg'^  C.  Stone,  Lyons,  Kansas 
Dr.  Stanley  B.  Kimball,  Florissant, 

Missouri 
Jack  Eari  Sewell,  Clayton,  New  Mexico 
Dan  Sharp,  Boise  City,  Oklahoma 
Malcolm  Disimone,  Dallas,  Texas 
Edmundo  R.  Delgado,  Santa  Fe,  New 

Mexico 
Joy  L  Poole,  Farmington,  New  Mexico 
Robert  Carr  Vincent,  Boise  City 

Oklahoma 
John  E.  Cook,  Santa  Fe,  New  Mexico 
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The  matters  to  be  discussed  include: 

— Draft  Comprehensive  Management 
and  Use  Plan  and  Environmental 
Assessement. 

— Results  of  the  public  and  agency 
comments  on  the  Plan. 

— Implementation  of  the  Plan. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  conceming 
the  matters  to  be  discussed  with  David 
Gaines,  Project  Coordinator. 

Persons  wishing  further  information 
conceming  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
David  Gaines,  Project  Coordinator, 
Santa  Fe,  National  Historic  Trail,  P.O. 
Box  728.  Santa  Fe,  New  Mexico  87504- 
0728,  telephone  505/988-6779.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  four  weeks  after  the 
meeting  at  the  office  of  the  Project 
Coordinator,  located  in  Room  346,  Pinon 
Building.  1220  South  St.  Francis  Drive, 
Santa  Fe,  New  Mexico. 

Dated:  May  25, 1989. 
Richard  Marks, 

Acting  Regional  Director.  Southwest  Region. 
[FR  Doc.  89-13392  Filed  6-5-89:  8:45  am] 
BKIMQ  COOC  4*10-7041 


National  Register  of  Historic  Places; 
Pending  Noniinations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
27, 1989.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  conceming  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  June  21, 1989. 
Carol  D.  ShuU. 
Chief  of  Registration,  National  Register.    ■ 

MARYLAND 
Charles  County 

Widow's  Pleasure,  Piney  Church  Rd.. 
Waldorf  vicinity,  89000664 

MASSACHUSETTS 
Middlesex  County 

Ayer.  Albert.  House  (Winchester  MRA),  8 
Brooks  St..  Winchester.  89000635 

Ayer,  Thomas.  House  (Winchester  MR.'\).  8 
Grove  St.,  Winchester,  89000630 

Bacon.  Robert,  House  (Winchester  MRA/.  6 
Mystic  Valley  Pkwy..  Wincheister,  89000611 


Baker,  Kenelum,  House  (Winchester  MRA),  4 

Norwood  St.,  Winchester.  89000632 
Beacon  Street  Tomb  (Wakefield  MRA), 

Beacon  St..  Wakefield.  80000714 
Beebe  Homestead  (Wakefield  MRA),  142 

Main  St..  Wakefield.  89000667 
Boardman.  E..  House  (Wakefield  MRA).  34 

Salem  St.,  Wakefield,  89000686 
Bait.  Elizabeth,  House  (Wakefield  MRA).  127 

Chestnut  St.,  Wakefield,  89000720 
Brackett,  Edward  A.,  House  (Winchester 

MRA),  290  Highland  Ave..  Winchester, 

89000626 
Braddock,  Edward.  House  (Winchester 

MRA).  112  Highland  Ave..  Winchester. 

89000651 
Brine.  George,  House  (Winchester  MRA),  219 

Washington  St..  Winchester.  89000638 
Building  at  35-37  Richardson  A  venue 

(Wakefield  MRA  I,  35-37  Richardson  Ave.. 

Wakefield.  89000710 
Building  at  36-48  Richardson  Avenue 

(Wakefield MRA).  34-48  Richardson  Ave.. 

Wakefield,  89000709 
Carr—feeves  House  (Winchester  MRA).  W 

Lake  St.,  Winchester.  89000639 
Center  Depot  (Wakefield  MRA).  57  Water  St.. 

Wakefield.  89000893 
Central  Street  Historic  District  (Winchester 

MRA)  Roughly  Central  St.  from  Norwood 

St.  to  Church  St..  Winchester.  89000660 
Childs.  Webster  House  (Winchester  MRA), 

16A  Cinn  St..  Winchester,  89000644 
Church — Lafayette  Street  Historic  District 

(Wakefield  MRA  I.  Roughly  Church  St.  from 

L.afayette  St.  to  North  Ave..  Wakefield. 

89000757 
Cole  House  (Winchester  MRA),  12  Mason  St., 

Winchester.  89000646 
Common  District  (Wakefield  MRA),  Roughly 

tmunded  by  Lake  Quannapowitt.  Main  St.. 

Common  St..  Church  St..  and  L.ake  Ave.. 

Wakefield.  89000754 
Cowdry,  fonas.  House  (Wakefield  MRA),  61 

Prospect  St..  Wakefield.  89000739 
Cowdry.  Nathaniel  House  (Wakefield  MRA). 

71  Prospect  St..  Wakefield.  89000738 
DeRochmont  House  (Winchester  MRA).  2-4 

Rangeley  Rd..  Winchester.  89000642 
Dike — Orne  House  (Winchester  MRA)  257 

Forest  St..  Winchester.  89000621 
Dwight.  Edmund.  House  (Winchester  MRA). 

5  Cambridge  St..  Winchester.  89000633 
Elder.  Samuel  House  (Winchester  MRAf.  38 

Rangeley  Rd..  Winchester.  88000643 
Emerson — Franklin  Poole  House  ( Wakefield 

MRA),  23  Salem  St..  Wakefield.  89000685 
Everett  Avenue — Sheffield  Road  Historic 

District  (Winchester  MR.'l/.  Roughly 

bounded  by  Bacon  St..  Mystic  Valley 

Pkwy.,  Mystic  Lake,  Niles  Ln..  Everett  Ave. 

Sheffield  Rd.,  and  Church  St..  Winchester 

89000661 
Firth — Glengarry  Historic  District 

(Winchester  MRA)  Roughly  txiunded  by 

Pine  St..  Grassmere  Ave..  Dix  St..  and 

Wildwood  St..  Winchester.  89000662 
Flanleys  Block  (Wakefield MRA)  349-353 

Main  St.,  Wakefield.  89000729 
Gardner.  Edward.  House  (Winchester  MRA/ 

89  Cambridge.  St..  Winchester.  89U00(iOS 
Gardner.  Patience  and  Sarah.  House 

(Winchester MRA).  103-105  Cambridge  Si . 

Winchester.  89000608 
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Cinn  Carriage  House  (Winchester  MRAJ,  2A 

Clnn  Rd.,  Winchester.  89000655 
Cinn  Gardener's  House  (Winchester  MRA), 

22  Ginn  Rd..  Winchester.  89000664 
Coodwin.  Captain — James  Custis  House 

(Wakefiehi  MRAJ,  1  Elm  St..  Wakefield, 

80000744 
Could.  Samuel.  House  (WaJiefield  MRAJ,  48 

Meriam  St..  Wakefield.  88000704 
Creenwood  Union  Church  (WaJiefield MRAJ, 

Main  and  Oak.  Wakefield.  80000697 
Green.  CapL  William.  House  (Wakefield 

MRAJ.  391  Vernon  St.,  Wakefield.  69000672 
Green.  Deacon  Daniel.  House  (Wakefield 

MRAJ.  747  Main  St..  WakeHeld.  89000706 
Graver,  Henry,  House  (Winchester  MRAJ, 

223-225  Cambridge  St.,  Winchester, 

80000641 
Hatch,  Horace.  House  (Winchester  MRAJ,  28 

Grove  St..  Winchester.  89000612 
House  at  1  Morrison  Avenue  (Wakefield 

MRAJ,  1  Morrison  Ave.,  Wakefield, 

80000722 
House  at  J  Woodcrest  Drive  (Wakefield 

MRAJ.  1  WoodcT«8t  Dr..  Wakefield. 

89000673 
House  at  11  Wave  Avenue  (Wakefield MRAJ, 

11  Wave  Ave..  Wakefield,  800006^ 
House  at  113  Salem  Street  (Wakefield  MRAJ, 

113  Salem  St..  Wakefield.  89000666 
House  at  118  Creenwood  Street  (Wakefield 

MRAJ.  118  Creenwood  St,  Wakefield. 

89000702 
House  at  12  West  Water  Street  (Wakefield 

MRAJ,  12  W.  Water  St,  Wakefield, 

89000706 
House  at  13  Sheffield  Road  (Wakefield 

MRAJ,  13  Sheffield  Rd.  Wakefieid. 

89000734 
House  at  15  Chestnut  Street  (Wakefield 

MRAJ,  15  Chestnut  St.  Wakefield.  86000726 
House  at  15  Lawrence  A  venue  (Wakefield 

MRAJ.  15  Lawrence  Ave.,  Wakefield, 

80000682 
House  at  15  Wave  Avenue  (WakefiekJ MRAJ, 

15  Wave  Ave.,  Wakefield,  89000679 
House  at  18  Park  Street  (Wakefield  MRAJ,  16 

Park  St.  Wakefield.  86000690 
House  at  ISA  and  20  A  bom  Street 

(Wakefield  MRAJ.  ISA  and  20  Abom  St. 

Wakefleld.  89000676 
House  at  19—21  Salem  Street  (Wakefield 

MRA}.  10—21  Salem  St,  Wakefieid, 

80000084 
House  at  190  Main  Street  (Wakefield  MRAJ. 

190  Main  St.  Wakefield.  89000666 
House  at  193  Vernon  Street  (Wakefield 

MRAJ.  193  Vernon  St,  Wakefield,  80000674 
House  at  196  Main  Street  (Wakefield  MRAJ, 

196  Main  St.  Wakefield,  89000666 
House  at  2  Nichols  Street  (Wakefield  MRAJ, 

2  Nichols  St.,  Wakefield,  89000740 
House  at  20  Hancock  Rood  (Wakefield 

MRAJ,  20  Hancock  Rd..  Wakefield. 

89000671 
House  at  20  Lawrence  Street  (WaJiefield 

MRAJ.  20  Lawrence  St.,  Wakefield. 
89000680 
House  at  20  Morrison  Road  (Wakefield 
MRAJ,  20  Morrison  Rd.,  Wakefield. 
80000724 
House  at  21  Chestnut  Street  (WaJiefield 

MRAJ.  21  Chestnut  St..  Wakefleld,  89000727 
House  at  22  Parker  Road  (WakefieU  MRAJ. 

22  Parker  Rd..  Wakefield,  89000735 
House  at  23  Avon  Street  (Wakefield MRAJ, 

23  Avon  St..  Wakefield,  89000730 


House  at  23  La  wrence  Street  (WaJiefield 

MRAJ.  23  Lawrence  St.,  Wakefield. 

89000681 
House  at  28  Avon  Street  (Wakefield MRAJ, 

25  Avon  St..  Wakefleld,  89000731 
House  at  26  Francis  Avenue  (Wakefield 

MRA).  26  Francis  Ave.,  Wakefield, 

89000701 
House  at  28  Cordis  Street  (Wakefield  MRAJ, 

28  Cordis  St.,  Wakefield,  89000675 
House  at  28  Wiley  Street  (Wakefield  MRA). 

28  Wiley  St..  Wakefield.  89000695 
House  at  30  Sheffield  Road  (Wakefield 

MRAJ,  30  Sheffield  Rd.,  Wakefield. 

89000733 
House  at  32  Morrison  Road  (Wakefield 

MRA),  32  Morrison  Rd,  Wakefield 

88000723 
House  at  38  Salem  Street  (Wakefield  MRAJ, 

38  Salem  St.,  Wakefield.  89000687 
House  at  380  Albion  Street  (Wakefield 

MRAJ.  380  Albion  St.,  Wakefield,  09000711 
House  at  39  Converse  Street  (Wakefield 

MRA).  39  Converse  St.,  Wakefield, 

89000716 
House  at  40  Crescent  Street  (Wakefield 

MRAJ,  40  Crescent  St.,  Wakefield,  80000601 
House  at  42  Hopkins  Street  (Wakefield 

MRAJ,  42  Hopkins  St.,  Wakefield,  80000732 
House  at  5  Bennett  Street  (Wakefield  MRAJ, 

5  Bennett  St.,  Wakefield,  89000608 
House  at  509  North  A  venue  (WakefiekJ 

MRAJ,  509  North  Ave..  Wakefield.  89000746 
House  at  52  Oak  Street  (Wakefield  MRAJ,  62 

Oak  St..  Wakefield,  86000700 
House  at  54  Spring  Street  (Wakefield  MRAJ. 

64  Spring  St.,  Wakefield,  89000703 
House  at  556  Lowell  Street  (Wakefield 

MRAJ,  556  Lowell  St.,  Wakefield  89000670 
House  at  6  Adams  Street  (Wakefield  MRAJ,  6 

Adams  St..  Wakefleld.  89000721 
House  at  7  Salem  Street  (Wakefield  MRAJ,  7 

Salem  St,  Wakefleld,  89000663 
House  at  8  Park  Street  (Wakefield  MRAJ,  8 

Park  St..  Wakefleld  89000689 
House  at  88  Prospect  Street  (Wakefield 

MRAJ.  88  Prospect  St.,  Wakefield,  89000737 
House  at  9  White  A  venue  (Wakefield  MRAJ, 

9  White  Ave.,  Wakefleld  86000677 
House  at  90  Prospect  Street  (Wakefield 

MRAJ.  90  Prospect  St.,  Wakefleld  80000736 
House  at  95  Chestnut  Street  (Wakefield 

MRAJ.  95  Chestnut  St..  Walccfield  8900072S 
Hovey—Winn  House  (Winchester  MRAJ,  384 

Main  St.,  Winchester.  89000616 
Hutchinson— Blood  House  (Winchester 

MRAJ.  394—396  Main  St..  Winchester, 

89000615 
Item  Building  (Wakefield  MRAJ,  26  Albion 

St,  Wakefield.  89000712 
Johnson — Thompson  House  (Wakefield 

MRAJ.  201  Ridge  St..  Winchester,  88000604 
Jones,  Marshall  W..  House  (Winchester 
MRA).  326  Highland  Ave..  Winchester, 
80000649 
Jordan.  Dr.  Charles,  House  (Wakefield 

MRAJ.  9  lordan  Ave.,  Wakefleld,  89000716 
Kendall,  Deacon  Thomas,  House  (Wakefield 
MRAJ,  One  Prospect  St.  Wakefield 
89000742 
Lakeside  Cemetery  Chapel  (Wakefield 

MRAJ,  North  Ave.,  Wakefield,  80000745 
Locke,  Asa.  House  (Winchester  MRAJ.  66 

High  St.,  Winchester.  89000631 
Lynnwood  (Wakefield  MRAJ,  5  Linden  Ave., 
Wakefield  89000706 


Mann,  James  H.  House  (Winchester  MRAJ, 

23  Hancock  St.,  Winchester.  89000624 
Mason,  John,  House  (Winchester  MRAJ,  6— 

10  Hillside  Ave.,  Winchester.  89000634 
Massachusetts  State  Armory  (Wakefield 

MRAJ,  Main  St.,  Wakefleld.  89000707 
Maxwell,  Louis  N.,  House  (Winchester 

MRAJ.  16  Herrick  St.  Winchester,  89000650 
McCall.  Samuel  W.,  House  (Winchester 

MRAJ,  4  McCaU  Rd,  Winchester,  89000657 
Mitchell,  AmyB.,  House  (Winchester  MRAJ, 

237  Highland  Ave.,  Winchester.  89000653 
Moore  House  (Winchester  MRA),  85  Wahiut 

St.,  Winchester,  89000620 
Oak  Knoll  (Winchester  MRAJ,  39  Oak  KnoU. 

Winchester,  89000M8 
Parker  House  (Winchester  MRAJ,  180  Mystic 

Valley  Pkwy..  Winchester,  89000628 
Parker,  Edmund.  Jr.,  House  (Winchester 
MRAJ.  287  Cambridge  St.,  Winchester. 
89000610 
Parker,  Harrison,  Sr.,  House  (Winchester 

MRAJ.  60  Lloyd  St.,  Winchester.  89000627 
Pressey—Eustis  House  (Winchester  MRAJ, 

14  Stevens  St,  Winchester,  80000623 
Remick,  Joseph,  House  (Winchester  MRAJ. 
84  Cambridge  St./4  Swan  Rd.,  Winchester, 
89000656 
Richardson,  Dr.  S.  O.,  House  (Wakefield 

MRAJ,  804  Main  St..  Wakefleld,  89000806 
Richardson,  Zochariah,  House  (Winchester 
MRAJ.  587  Washington  St,  Winchester. 
89000618 
Russell.  Arthur  H,  House  (Winchester 
MRAJ.  10  Mt  Pleasant  Sji.,  Winchester, 
89000652 
Russell,  Chariea,  House  (Winchester  MRAJ, 

993  Main  St..  Winchester,  89000617 
Sharon  House  (Winchester  MRAJ,  403  Main 

SU  Winchester.  89000640 
Simonda,  William.  House  (Winchester  MRAJ, 

420  Main  St.,  Winchester,  89000640 
Simpson,  Dr.,  Thomas.  House  (WaJiefield 

MRAJ.  114  Main  St..  Wakefield.  89000066 
Skillings  Estate  House  (Winchester  MRAJ,  37 

Rangeley  Rd..  Winchester.  80000645 
South  Reading  Academy  (Wakefield  MRAJ,  7 

Foster  St.,  Wakefleld,  89000713 
SL  Joseph '»  School  (Wakefield  MRAJ,  Gould 

St,  Wakefleld,  89000749 
Sl  Mary's  Catholic  Church  (Winchester 
MRAJ.  156  Washington  St,  Winchester, 
89000625 
Stanton.  Jacob,  House  (Winchester  MRAJ,  21 

Washingtcm  St.,  Winchester,  89000614 
Stimpson,  William.  House  (Wakefield  MRAJ, 

22  Prospect  St.,  Wakefleld  80000741 
Sullivan,  Edward.  House  (Winchester  MRAJ. 

9  Kendall  St,  Winchester,  89000636 
Sweetser,  Daniel.  House  (Wakefield  MRAJ, 

468  Lowell  St.,  Wakefield,  89000869 
Sweetser,  Michael,  House  (Wakefield  MRA), 

15  Nahant  St,  Wakefleld.  89000699 
Symmes.  Deacon  John.  House  (Winchester 
MRAJ.  212—214  Main  St..  Winchester, 
89000606 
Symmes,  Marshall,  House  (Winchester 

MRAJ.  230  Main  St.,  Winchester.  89000607 
Symmes,  Marshall,  Tenant  House 
(Winchester  MRA),  233  Main  SU 
Winchester,  80000637 
Temple  Israel  Cemetery  (WakefiekJ  MRAJ, 

North  Ave.,  Wakefleld  89000753 
Thompson.  Abijah.  House  (Winchester 
MRAJ,  81  Walnut  St..  Winchester.  89000619 
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TUton.  D.  Horace.  House  (Wakefield  KOA), 

379  Albion  St^  Wakefield  8900071S 
Trowbridge — Badger  House  (Wincteeter 

MRAJ,  12  Prospect  St.,  Winchester. 

89000647 
Winton,  Alfred,  house  (Winchester  MRA), 

417  Main  St.,  Winchester,  88000629 
Wakefield  Park  (Wakefield  MRAJ.  Roughly 

Park  Ave.  between  Summit  Ave.  and 

Chestnut  St.,Wakefie1d  80000756 
Wakefield  Rattan  Co.  (Wakefield  MRAJ,  134 

Water  St..  Wakefield.  80000602 
Wakefield  Trust  Company  (Wakefield  MRAJ, 

371  Main  SU  Wakefield  69000726 
Wakefield  Upper  Depot  (Wakefieki  MRAJ, 

Z7—Z9  Tuttle  St..  Wakefleld.  89000710 
Warren,  H.  M.,  School  (Wakefieki  MRAJ,  30 

Converse  St,  Wakefield  890007S0 
Wedgemere  (Winchester  MRAJ,  Roughly 

bounded  by  Foxcroft  Fletcher,  Church,  and 

Cambridge.  Winchester,  89000659 
West  Ward  School  (Wakefield MRAJ.  39 

Prospect  St..  Wakefleld  89000748 
While.  S.  B.,  House  (Winchester  MRAJ,  8 

Stevens  St.,  Winchester.  89000622 
Wildwood  Cemetery  (Winchester  MRAJ, 

Palmer  and  Wildwood  Sto.,  Wfaichester. 

89000658 
Winn  Street  Ratlroad  Bridge  fWakepeki 

MRA),  Winn  St.  over  Boeton  «  Maine 

Railroad  tracks.  Wakefield,  89000752 
Winn,  Suell.  House  (Wakefield  MRAJ.  7Z—74 

Elm  St.,  Wakefleld,  89000743 
Winship.  Charles.  House  (Wakefield  MRA), 

13  Mansion  Rd.,  Wakefleld  80000717 
Woodville  School  (WakefiekJ  MRA),  Farm 

Rd,  Wakefleld  89000894 
Woodward  Homestead  (Wakefield  MRAJ,  IT 

Main  St.,  Wakefield  8B000747 
Wyman.  George,  House  (H^nchester  MRAJ, 

195  Caafaridge  St,  Winchester,  89000609 
Yale  A  venue  Historic  District  (Wakefield 

MRAJ.  16—25  Yale  Ave..  Wakefield 

89000756 

Mississipn 

Hinds  County 

Wolfe  House.  401  Claibome,  Terry,  89000762 

MISSOURI 

Wasfafaigton  County 

Susan  Cave  (23WA190).  Address  Restricted 
Shirley  vicinity,  89000758 

NEW  JERSEY 

Mercer  County 

Princeton  Battlefield  Historic  District 
(Boundary  Increase  J.  Roughly  Quaker  Rd 
from  Stockton  Rd.  to  Stony  Brook. 
Princeton,  89000761 

NORTH  CAROLINA 

Moore  County 

Aberdeen  Historic  District,  Roughly  bounded 
by  Maple  Ave..  Bethesda  Ave..  CampbeH 
St..  Main  St.  Pine  St..  South  St..  and  Pc^ar 
8U  Aberdeen.  89000663 

Rowan  County 

Salisbury  Historic  District  (Boundary 
hrcrerose  fIJ.  Roughfy  bounded  by  Eltis  SU 
Monroe  SU  Chordi  St,  Bank  St,  S.  Main 
St.  and  McCabbina  St.  Safisbary.  tSOOOrao 


SOUTH  CAROUNA 
Charleaton  County 

Charleston  Old  and  Historic  District 
(Boundary  Increase).  Roughly  bounded  by 
US  17.  E.  Bay.  Charlotte.  Cooper  River. 
Laureiu,  Alexander,  Calhoun.  Coming. 
Morris.  Bee.  &  Courtnay.  Charleston. 
89000003 

VERMONT 

Windsor  Cannty 

Daman.  Rev.  George,  House,  Wyman  Ln., 
Woodstock.  89000759 

[FR  Doc.  89-13391  Filed  6-&-39-.  8:45  am] 

BNJJNO  CODE  431»-7»4I 


IMTERSTATE  COMMERCE 
COMMISSION 

[Dock*!  Na  AB-6  (Sub-Na  307)] 

The  Burlington  NorIMm  RaBroad  Ca 
Abandonment  In  Waahington  and 
Chisago  Counties,  Minnesota;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  pefmit 
the  Burlington  Northern  Railroad 
Company  to  abandon  its  17.22-mile  line 
of  railroad  between  North  Branch 
(milepost  4072)  and  Forest  Lake 
(milepost  23.50],  located  in  Washington 
and  Chisago  Coimties,  MN,  subject  to 
the  imposition  of  public-use  conditions 
to  allow  Washington  and  Chisago 
Coimties  and  the  City  of  Wyoming  180 
days  to  negotiate  for  acquisition  for 
alternative  public  use. 

A  certificate  will  be  issued 
authorizmg  abandonment  imless  wi^iin 
15  days  after  this  publication  the 
Commission  also  hnds  that:  (1]  A 
finaocially  responsible  person  haa 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  folly 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  not  later  than  10  days 
from  publication  of  this  notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope:  "Rail  Section,  AB-OFA."  Any 
ofiier  previously  made  must  be  remade 
within  this  10-day  period 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 

Decided  May  25. 1969. 

By  tlie  Commisstoa.  Chainftan  Cradison, 
Vice  Chainnan  Sintmoaa.  Comaissioners 
Andre.  Lamboley,  and  Phillips.  Commissioner 
Andre  commented  with  a  separate 
expreseion.  Vice  Chaifman  Simmons  and 


Commissioner  Lamboley  dissented  with 

separate  expressions. 

Noteta  R.  McGee. 

Secretary.   . 

[FR  Doc  89-13390  Filed  6-5-60;  8:45  am] 

BIUJNQCOOC  703S-0Mt 


[Docket  No.  AB-7  (Sub-No.  1 14X);  Docket 
Na  Aa-57  (S(*4to.  29X)] 


CMC  R«al  Estate  Corp^  I 
Exemption;  Ctiicago,  IL;  Soo  Una 
Railroad  Co^  Dtecontinuanca  of 
OpaiatkMU  Examptfon;  Chicago,  IL 

agency:  Interstate  Commerce 
Commission. 

ACTKnc  Notice  of  exemption. 

SUMMARY:  The  Commission  n  reopening 
and  modifying  an  exemption  served  and 
published  in  the  Federal  Register  on 
February  a  1989  (54  FR  6183)  that 
permitted  Soo  Line  Railroad  Company 
to  discontinue  service  on  the  Deering 
Line  in  Chicago.  IL.  Tlie  modification 
reduces  the  scope  of  the  exemption  to 
discontinuance  of  service  between 
engineering  station  23-f  11  and 
en^neering  station  36-t-Sa  the 
exemption  will  continue  to  be  subtecA  to 
appropriate  labor  protectioo,  as 
previously  imposed. 
DATES:  The  modified  exemption  will 
become  effective  on  June  21. 1989. 
Petitions  to  stay  the  exeinption  mast  be 
filed  by  June  13, 1988.  Petitions  for 
reconsideration  must  be  filed  by  June  18. 
1989. 


:  Send  pleadings  referring  to 
Docket  No.  A&-57  (Sob-No.  29X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Railroads'  representatives: 

Clenn  Olander-Quamme.  Suite  1000.  Soo 

Line  Building.  105  South  Fifth  Street. 

Minneapolis,  MN  55402. 
John  Broadley,  Jenner  k  Block,  21 

DuPont  Circle  NW..  Washington.  DC 

20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.J 

SUFPLEMENTARV  MFORMATRNC 

Additional  information  is  contained  in 
the  Contmission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pidc  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Building.  Washington.  DC 
20433.  Telephone  (202)  280-4357/4359. 
(Assistance  for  hearing  impaired  is 
available  throogh  TDD  services  (202) 
275-1721.) 
Decided:  May  25. 1989. 
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By  the  CommiMion,  Chairman  Graditon. 
Vice  Chairman  Simmona,  Commiaaiooera 
Andre,  Lamboley.  and  PhiUipa. 
Nonta  R.  McGm. 
Secretary. 

(FR  Do&  80-13400  Filed  6-S-60;  8:45  am] 
MUMQ  COOS  TaM-evai 


DEPARTMENT  OF  LABOR 

EmployfiMnt  and  Training 
Adminiatration 

Job  Training  Partnarship  Act  Advlaory 
Cominittaas  Changa  In  Maatlng 
Location 

Notice  is  hereby  given  of  a  change  of 
location  of  the  Job  Training  Partnership 
Advisory  Committee's  June  27, 1909 
meeting,  announced  on  April  25, 1989. 54 
FR 17844. 

The  meeting  will  be  held  at  the 
Mayflower  Hotel,  1127  Connecticut 
Avenue,  NW..  Washington.  DC  20036. 
The  meeting  will  begin  at  9:30  a.m.  and 
adjourn  at  4:00  p.m.  The  meeting  is  open 
to  the  public. 

For  further  information,  contact  Hugh 
Davies,  OfHce  of  Job  Training  Programs, 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  200 
Constitution  Avenue,  NW.,  Room  N- 
4709.  Washington.  DC  202ia  Telephone: 
202-53&-O580. 

Signed  at  Washington.  DC  this  30th  day  of 
May  1980. 
Roberts  T.looas. 

A3sistant  Secretary  of  Labor. 

(FR  Doc.  88-13401  Filed  6-5-80;  8:45  am] 


Mina  Safaty  and  Haalth  Adntiniatration 

[DociMt  No.  M-«»-7»-C] 

McClroy  Coal  Co^  Patition  for 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

McElroy  Coal  Company,  1800 
Washington  Road.  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1100-1(0(2)  (type  and  quality  of 
fireflghting  equipment)  to  its  McElroy 
Mine  (I.D.  No.  46-01437)  located  in 
Marshall  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 


water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameter; 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  niinimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  26, 1989. 

(FR  Doc.  80-13371  Filed  6-5-80;  8:45  am] 
MUMQ  coot  461(M»-M 


THE  MARTIN  LUTHER  KINO,  JR. 
FEDERAL  HOUDAY  COMMISSION 

Maatlng 

AOINCr.  The  Martin  Luther  King.  Jr. 
Federal  Holiday  Commission. 
ACnON:  Notice  of  meeting. 


f:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463  as  amended,  the  Martin  Luther 
King,  Jr.  Federal  Holiday  Commission 
announces  a  forthcoming  meeting  of  the 
Commission. 

OATH  lune  19, 1989. 12  Noon  to  3KK)  p.m. 
Aoorass:  Raybum  House  Office 
Building,  Room  B-308.  Independence 
Ave..  SW..  Washington.  DC  20515. 

KM  nmTHffR  INFORMATION  CONTACTt 
Mr.  Lloyd  Davis,  The  Martin  Lather 


King.  Jr.  Federal  Holiday  Commission. 

Washington.  DC  20410  (202/755-1005). 

Type  of  Meeting:  Open 

Agenda- 
Monday,  June  19 
12:15  pjn. — ^Adoption  of  Minutes  of 

Previous  Meetiijg. 
12:30  p  jn. — Discussion  of  Critical 
Issues  to  be  addressed  by  the 
Commission  including:  (1) 
responsibilities  of  Conunission 
under  Federal  Advisory  Committee 
Act  and  H.R.  1385  as  amended,  (2) 
Financial  Report/Audit;  and  (3) 
Adoption  of  1989  Budget. 
Reorganization  of  D.C.  and  Atlant.a 
Offices,  1989  Work  Program,  and 
Resolutions  for  Consultant  Services. 
3:00  p.m. — Adjourn. 

Charlea  R.  Sadler. 

Acting  Director. 

[FR  Doc  80-13561  Filed  6-5-69;  8:45  am) 

MUMQ  COOC  4210-ei-« 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 


Public  Haaring 

action:  Notice  of  hearing. 


aUMMARV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  hearing  at  26 
Federal  Plaza,  Main  Conference  Room 
30S-C.  New  York  City.  New  York.  1027a 
date:  Wednesday.  June  21, 1989, 9:00 
a.m.-4:30  p.m. 

Status:  The  hearing  is  to  be  open  to 
the  public. 

Matters  to  be  discussed:  The  purpose 
of  this  public  hearing  is  to  enable  the 
Commission  members  to  learn  from 
various  segments  of  the  Job  Training 
Partnership  Act  (JTPA)  system  their 
reactions  to  a  draft  Commisson  paper 
which  examines  possible  explanations 
for  the  under-representation  of 
Hispanics  in  JTPA.  Persons  invited  to 
testify  represent  State  and  local 
government  agencies  that  administer 
JTPA  programs  and  organizations  that 
provide  training  under  JTPA. 

Interested  parties  may  submit  written 
testimony  either  prior  to  or  after  the 
official  hearing  date,  but  no  later  than 
August  15, 1989  to  the  Commission 
headquarters.  Additional  hearings  will 
be  conducted  across  the  U.S.  over  the 
next  few  months.  It  is  anticipated  that 
the  results  of  the  hearings  will  be  used 
to  develop  formal  Commission 
recommendations. 

FOR  FURTHRR  information  CONTACT 
Bari>ara  C  McQuown.  Director. 
National  Commission  for  Employment 


PDMcy.  1S22 IC  Street.  NW,  Sulle  am, 
Washinston.  DC  29005,  (M2^  784-1545. 

SUPM£MCNTARY  WFOflMATIOM:  The 

National  Commlssioo  for  Empbyment 
Policy  was  established  pursuant  to  Title 
IV-F  of  the  Job  Training  Partnership  Act 
(P.L  79-300).  The  Act  charges  the 
Commission  ivith  the  broad 
responsibility  of  advising  the  PresidaoL 
and  the  Congress  on  national 
employment  issues.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  Minutes  of  the  hearing  and 
written  testimony  submitted  by 
witnesses  will  be  available  for  pubfic 
inspection  at  the  Commission's 
headquariera.  1522  K  Street  NW..  Suite 
30a  Washington.  DC.  20005. 

Sifloed  at  WaaUostea.  DC  tkit  SM  day  ef 
May,  IflOa 

BariMini  C  McQuown. 

Director  Notioral  Ckmtaiit^on  for 
Employ aaent  Policy. 

(FR  Doc  80-12967  FUed«-6-ai;  8:46  am] 
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Pubic  Hawing 

ACTION:  Notice  of  heariag. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  hearing  at 
Metro  Dade  Center.  Terrace  Level  A,  111 
NW.  l«t  Street.  Miami  Florida.  3312&- 
1965. 

DATE  FHday  Jtae  23. 1980  900  aa.-4:30 
p.m. 

STATUS:  The  hearing  is  to  be  open  to  tke 
public. 

Matters  to  be  diacusaed:  The  purpose 
of  this  public  hearing  is  to  enable  the 
Commiaaion  members  to  leara  from 
various  segments  of  the  Job  T^«ining 
Partnership  Act  (JTPA)  system  their 
reactions  to  a  draft  Commission  paper 
which  examines  possible  explanations 
for  the  under-representation  of 
Hispanics  in  JTPA.  Persons  Invited  to 
testify  represent  State  and  local 
government  agencies  that  administer 
JTPA  programs  and  ofgaiiizatiom  that 
provide  training  under  JTPA. 

Interested  parties  may  submit  written 
comments  eidier  prior  to  or  after  the 
official  hearing  date,  but  no  later  thaa 
August  15, 1969  TO  the  VfOmmtssion 
headquarters.  Addttknal  heatings  wffl 
be  conducted  acroM  the  U.S.  ov«r  die 
next  few  BKAtks.  It  is  antki|ia«ed  Uttak 
the  results  of  (te  bearings  ti^  be  need 
to  develop  formal  Commission 
recommendations. 


FOR  FURTHBR  WFOHMATION  CONTACT; 

Barbara  C.  McQuown.  Director, 
National  Commission  for  &nptoyraent 
PoUcy,  1822  K  Street.  NW.,  Saite  300. 
Washington.  DC  20005.  (282)  724-1546. 

SUFFtBMMNTARV  WFORawnON:  Tlie 
National  Commission  for  Employment 
Policy  was  established  pursaaat  to  Title 
IV-F  of  the  Job  Training  Partnership  Act 
(Pub.  L  97-3009.  Tlie  Act  charges  d«e 
ConnlBeion  with  tiw  broad 
respooMbiltty  of  advii^  die  Preeident, 
and  Ike  Congress  on  national 
employment  issaes.  Handicapped 
indhridoals  wishhig  to  attend  shoiM 
contact  die  Coaimission  so  tliat 
appropriate  aooommodations  can  be 
made.  Transcripts  of  the  hearkig  and 
written  testinony  submitted  l^ 
witnesses  will  be  available  for  public 
inspection  at  the  CoRmissioR's 
headqamters,  1S22  K  Street,  NW..  S(^ 
30a  Washington.  DC  20005. 

Mgiwa  St  Waflnumtotif  DCt  ftoM  Slst  usy  xn 
May.  1MB. 

Barliara  C  MoQaowii. 

Director,  National  Commission  for 
Employment  Policy. 

(FR  Doc.  16-13368  raed  6-6-»;  8.-tf  aai] 
BUJNO  COOC  4810-4MI 


aocncy:  Notice  of  mec*ii» 

StiMMARY:  Pursuant  to  die  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  86  StaL  770)  notice  is 
hereby  given  of  a  puUic  meeting  of  the 
National  Commission  for  foiploymenl 
Policy  at  the  Doubletree  HoteL  Coconat 
Grove.  Florida.  33133. 
date:  Thursday,  June  22, 1980. 1:30  pjn. 
till  4:30  p.m. 

Status:  This  jneetii^  is  to  be  open  to 
the  public. 

Matters  to  be  discussed:  The  purpose 
of  this  public  meeting  is  to  enaUe  ^ 
Commission  members  to  chscuss 
progress  on  the  proposed  reaearch 
agenda,  and  to  discuss  findings  received 
from  the  prior  hearings. 
FOR  FURTHER  INFORMATION  CONTACR 
Barbara  C.  McQuown,  Director, 
National  ComniBsion  for  finploymest 
Policy.  1522  K  Street.  NW.,  Suite  30a 
Washignton.  DC  200Q5. 
SUFFJCMOITARV  BrORMATWN:  The 
National  Commission  for  En^oyaienl 
PoHcy  was  established  pursuant  to  Title 
IV-F  of  die  Job  Training  Partnership  An 
(Pub.  L  97-900).  The  Act  charges  the 
CoflunlBBion  with  the  broad 
responsibftty  of  edvinng  the  Preaident. 
and  the  Congitss  on  nodonal 
employment  issues.  Handicapped 
individuals  wishing  to  attend  should 


contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  Minutes  of  the  meeting  and 
working  papers  wit)  be  avaflable  for 
public  inspection  at  the  Coamissioa's 
headquarters,  1522  K  Street  NW.  Suite 
30a  WasUngtoa  DC  20005. 

Signed  at  Washington.  DC  this  Slat  day  of 
May.lMa. 

BaiiMra  C  McQnowB. 

Director,  National  Commission  for 
Employment  Policy. 

[FR  Doc  89-1337D  Filed  6-5-86;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTlES 

Muaic  AtMaory  Panal;  Meeting 

PunaaBt  to  seotioa  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Overview  and  Special 
Projects  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  27-29. 
1908,  from  9:00  a jn.-6;06  p.m.  in  Room 
Ml4of  die  Nancy  Henks  Center,  1100 
PemisyHrania  Avenue  NW..  Washington. 
DC  20506. 

A  portion  of  this  Meeting  will  be  <^>en 
to  die  pdjtic  on  fane  27, 19«.  Iron  e«0 
a.Bi.— &00  pjB4  June  26, 19ea  fnm  9c00 
ajn.— oaoa;  and  June  29. 196a  from  3:00 
p.m.— &00  pjXL  llie  topics  for  dieaieeion 
win  be  special  projects  guidelines  and 
policy  issues. 

The  remaining  portion  of  this  »«M>fif^ 
on  June  2a  1088.  from  1:00  pjn.— &00 
p.m.  and  on  June  29, 198a  £rom  91X) 
a.m — 3.1)0  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  application  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  19QS,  as  amended. 
inchHfing  information  given  in 
conffdence  to  the  agency  by  grant 
applicants.  In  accordance  widi  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
Febraary  13.  lOSa  these  sessions  wili  be 
closed  to  the  public  pursuant  to 
subsecUon  (ci(4).  and  (6)  and  (9)(B)  of 
section  552b  of  Tide  5.  United  State* 
Code. 

If  you  need  special  accoaunodatians 
due  to  a  disability,  plesse  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washingtoa. 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting- 
Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

YvommM.  Sabine. 

Director,  Council  and  Panel  Operathna, 

National  Endowment  for  the  Arta. 

[FR  Do&  a»-13324  Piled  6-«-a9;  8:43  am] 
)00MTn7-*1-« 


TbMtar  Advtoory  PaiMl;  MMting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Overview  and 
Distinguished  Artists  Fellowships  in 
Theater  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  22-23. 
1989,  from  9:30  a.m.-5:30  p.m.  in  Room 
M07  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC20S06. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  22, 1989  from  9-.30 
ajn.-10:00  a.m.  and  from  1:30  p.m.-5:30 
pjn.  and  on  June  23, 1989,  from  9:30 
a jn.-5:30  p.m.  The  topics  for  discussion 
will  be  guidelines  and  policy  issues. 

The  remaining  portion  of  this  meeting 
on  June  22, 1980,  from  lOKX)  a.m.-l:30 
p  jn.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Consbtuencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/68^-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  tot  the  Arts,  Washington, 

D.C  20506.  or  call  202/66^-5433. 

YvooM  M.  SafafaM. 

Director,  CouncU  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc  80-13325  Filed  8-»-8e;  8:45  am] 

tijNa  COOS  Tt»y-ai-«i 

Visual  Arts  Advisory  Panel;  Msating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Special  Projects  and 
Challenge  III  Sections)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
29, 1980,  from  11.-00  a.m.-5:30  p.m.  and 
June  30, 1989,  from  9:30  a.m.-3:30  pjn.  in 
Room  730  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Regbter  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
YvooiM  M.  SafaiiM, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  80-13326  Filed  6-S-80;  8:45  am] 

WUJNO  coos  TMT-Ot-ai 

NUCLEAR  REQULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AOINCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information, 
collection:  Occupational  External 
Radiation  Exposure  History. 

3.  The  form  number  if  applicable:  NRC 
Form  4. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees. 

6.  An  estimate  of  the  number  of 
responses:  40,000  per  year. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  10,000  hours 
annually  (40,000  forms  X  0.25  hr/form) 
or  about  1.3  hours  per  licensee. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  4  is  used  to 
record  the  occupational  exposures  of 
individuals  to  ensure  that  the 
accimiulated  exposure  does  not  exceed 
regulatory  limits. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.,  Washington,  DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Nicolas  B.  Garcia,  Paperwork  Reduction 
Project  (3150-0005),  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  can  also  be 
conununicated  by  telephone  at  (202) 
395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  26th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Joyce  A.  Amenta, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc  89-13382  Filed  6-&-89;  8:45  am] 

BRJJNQ  COOC  7SM-«1-«I 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Off^ 
of  Management  and  Budget  Review 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  (OMB)  review 

of  information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the     . 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information, 
collection:  Current  Occupational 
External  Radiation  Exposure. 

3.  The  form  number  if  applicable:  NRC 
Form  5. 

4.  How  often  the  collection  is 
required:  Monthly. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees. 

6.  An  estimate  of  the  number  of 
responses:  4.800,000. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  166,320  hours 
annually  (4,800,000  x  0.033  hrs)  or  about 
22  hours  per  licensee. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  5  is  used  to 
record  the  current  occupational 
exposures  of  individuals  to  ensure  that 
the  regulatory  limits  are  not  exceeded. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW..  Washington.  DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Nicolas  B.  Garcia,  Paperwork  Reduction 
Project  (3150-0006),  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  can  also  be 
communicated  by  telephone  at  (202) 
395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  2eth  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 

loyce  A.  Amenta, 

Designated  Senior  Official  for  Information 

Resources  Management 

[FR  Doc  89-13383  Filed  6-5-89;  8:45  am] 

MUJNOCOOC  7SMI-«1^ 

(Docket  Nos.  50-321  and  50-366] 

Georgia  Power  Co.,  Oglethorpe  Power 
Corp.,  Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  GA; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
the  Technical  Specifications  (TS)  to 
modify  the  reactor  protection  system 
(RPS)  surveillance  requirements  to  the 
Georgia  Power  Company,  et  al.,  (the 
licensee)  for  the  Edwin  I.  Hatch  Nuclear 
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Plant,  Units  1  and  2,  located  on  the 
licensee's  site  in  Appling  County, 
Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  March  27, 1986  as 
supplemented  April  22  and  December 
27, 1988,  the  licensee,  submitted  a 
request  for  changes  to  the  TS  RPS 
surveillance  requirements.  The  changes 
requested  involve  modifying  the  Hatch 
Unit  1  TS  RPS  surveillance  requirements 
to  be  consistent  with  the  Hatch  Unit  2 
requirements  and  modifying  the  TS  RPS 
surveillance  requirements  for  both  units 
and  the  allowed  equipment  outage  times 
for  Hatch  Unit  2  in  accordance  with  the 
results  of  General  Electric  Company 
Topical  Report  NEDC-30851P, 
'Technical  Specification  Improvement 
Analyses  for  BWR  Reactor  Protection 
System."  dated  May  1985,  General 
Electric  Company  Report  MDE-75-0485. 
'Technical  Specification  Improvement 
Analysis  for  the  Reactor  Protection 
System  for  Edwin  I.  Hatch  Nuclear 
Plant.  Unit  1."  and  General  Electric 
Company  Report  MDE-76-0485, 
'Technical  Specification  Improvement 
Analysis  for  the  Reactor  Protection 
System  for  Edwin  I.  Hatch  Nuclear 
Plant.  Unit  2." 

The  proposed  amendments  are 
required  to  make  Hatch  Unit  1  TS 
consistent  with  Hatch  Unit  2  TS. 
increase  the  RPS  surveillance  intervals 
for  both  units,  and  increase  the  allowed 
equipment  outage  times  for  Hatch  Unit 
2. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  amendments,  the 
licensee  states  that,  overall,  RPS 
surveillance  requirements  for  Hatch 
Unit  1  will  be  made  more  stringent  when 
revised  to  be  consistent  with  Hatch  Unit 
2.  With  regard  to  increasing  RI*S 
surveillance  and  equipment  outage 
times,  the  licensee  states  that  the 
General  Electric  Reports  provide  a 
probabilistic  basis  for  extending  RPS 
surveillance  and  Hatch  Unit  2  allowed 
equipment  outage  times.  The  licensee 
also  states  that  the  reports' "... 
methodology  shows  that  the  requested 
interval  extensions  can  be  enacted 
without  negatively  affecting  the 
functional  capability  or  reliability  of  the 
RPS." 

Accordingly,  the  amendments  will  not 
increase  or  probability  or  consequences 
of  any  reactor  accident  sequence  and 
will  not  otherwise  affect  any  other 
radiological  impact  associated  with  the 
facility.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 


radiological  impacts  associated  with  the 
proposed  amendments. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendments  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternative  to  the 
amendments  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  for  the  Edwin 
I.  Hatch  Nuclear  Plant.  Unit  1  and  Unit 
2,"  dated  October  1972,  and  the  "Final 
Environmental  Statement  related  to  the 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  No.  2."  dated  March  1978. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendments.  The  NRC  staff 
did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  this  environmental 
.issessment.  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
amendments  dated  March  27, 1986  as 
supplemented  April  22  and  December 
27, 1988.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  Appling 
County  Public  Library.  301  City  Hall 
Drive,  Baxley.  Georgia  31513. 

Dated  al  Rockville.  Maryland,  this  3tst  day 
of  May  \9«9. 


24280 


Federal  Regirter  /  Vol.  54.  No.  107  /  Tuesday.  June  6.  1989  /  Notices 


For  the  Nuclear  Regulatory  CommiMion. 

Lawrence  P.  Crocker, 

Acting  Director,  Project  Directorate  11-3, 

Division  of  Reactor  Projecta  l/ll.  Office  of 

Nuclear  Reactor  Regulation. 

|FR  Doc  89-13365  Filed  8-«-«e;  8:45  am] 


(DochetNo.SO-312] 

Secremento  MuntcifMl  Utittty  District; 
Deniel  of  Amendnient  to  FecMty 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Sacramento 
Municipal  Utility  EHstrict  (licensee)  for 
an  amendment  to  Facility  Operatiiig 
License  No.  DPR-54,  issued  to  the 
licensee  for  operation  of  the  Rancho 
Seco  Nuclear  Generating  Station.  Unit 
No.  1,  located  in  Sacramento  County. 
California.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Fedwal  Register  on 
December  18, 1986  (51  FR  45407). 

The  purpose  of  the  Ucensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  relating  to 
main  steam  safety  valves. 

The  NRG  staflF  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Conunission's  denial  of  the  proposed 
change  by  letter  dated 

By  July  6, 1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  David  S.  Kaplan,  Secretary 
and  General  Counsel,  Sacramento 
Municipal  Utility  District,  6201  S  Street, 
P.O.  Box  15830,  Sacramento,  California 
95813,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  14, 1985, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated 

These  documents  are  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  and  at  the  Martin 
Luther  ICing  Regional  Library,  7340  24  th 
Street  Bypass,  Sacramento,  California 
95822.  A  copy  of  Item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  Attention: 
Docket  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  3l8l  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Geoi]|e  W.  KnigBtoo, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projecta— lU,  IV,  V  and  Special 
Projects,  Office  of  NucJear  Reactor 
Regulation. 

[FR  Doc  89-13386  Filed  e-fr-69;  8:45  am] 
nujNQ  cooc  7sae-ei-ii 


(Docket  Mo.  50-2SS] 

Consumers  Power  C04  Witlidrawal  of 
AppHcation  for  Amendnnent  to 
Provisionai  Operating  Ucenee 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
November  5, 1982,  application  for 
proposed  amendment  to  Provisional 
Operating  License  No.  DPR-20  for  the 
Palisades  Plant,  located  in  Van  Buren 
County,  Michigan. 

The  proposed  amendment  would  have 
modified  the  Appendix  A  Technical 
Specifications  (TSs)  by  adding 
instrumentation  operability  and 
surveillance  requirements  for  certain 
NUREG-0737,  specifically  Items  U.F.1.1 
(Noble  Gas  Effluent  Monitor).  IIJ='.1.2 
(Sampling  and  Analysis  of  Plant 
Eflluents).  II.F.1.3  (Containment 
Radiation  Hi-Range  Monitor),  and 
nj'.l.d  (Containment  Hydrogen 
Monitor). 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Fadisral  Register  on  November  22, 1983 
(46  FR  52811).  However,  by  letter  dated 
January  24, 1989,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  5, 1982, 
and  the  licensee's  letter  dated  January 
24, 1989,  which  withdrew  the  application 
for  license  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  SU-eet  NW., 
Washington,  DC,  and  the  Van  Zoeren 
Library,  Hope  College,  Holland, 
Michigan  49201. 


Dated  at  Rockville,  Maryland,  this  31st  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Coounisskm. 
AHieit  W.  De  Agaxk>, 

Project  Manager,  Project  Directorate  ltt-1. 
Division  of  Reactor  Projects-Ill,  rV.V& 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-13384  Filed  8-5-89;  8:45  am) 

■NXIMOCOOC  rSM-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  iC-16976: 811-4496, 811-3241, 
811-4340. 811-4339, 811-5186, 811-4122. 
•11-5599  and  811-43961 

Attius  Beta  Fund,  Inc^  et  al; 
Deregistration 

May  26, 1989. 

IkOatCY:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  proposed 
deregistration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Relevant  1940  Act  Section:  Section 
8(f). 

summary:  The  SEC  proposes  to  declare 
on  its  own  motion  that  Registrants  have 
ceased  to  be  investment  companies. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
deregistration  of  any  of  the  Registrants, 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  June  19, 1989. 
Request  a  hearing  in  writing,  giving  the 
natiu«  of  your  interest  the  reason  for 
the  request  and  the  issues  you  contest 
Serve  the  applicable  Registrant  with  the 
request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESS:  Secretary,  SEC,  450  5th  Street 
NW.,  Washington,  DC  20549.  The  most 
recent  address  for  each  of  the 
Registrants  contained  in  the  files  of  the 
SEC  is  as  follows:  Altius  Beta  Fund.  Inc.. 
("Altius").  745  Fifth  Avenue,  19th  Floor, 
New  York,  NY  10151;  Cashman  Farrell 
Fund,  Inc.  ("Cashman"),  207  Valley 
Circle,  West  Chester,  PA  19830;  Citius 
Alpha  Fund,  Inc.,  ("Citius  A "),  745  Fifth 
Avenue,  19th  Floor,  New  York,  NY 
10151;  Citius  Beta  Fund,  Inc.,  ("Citius 
B"),  745  Fifth  Avenue,  19th  Floor,  New 
York,  NY  10151;  Henderson 
International  Equity  Fund,  Inc., 
("Henderson"),  630  Fifth  Avenue,  New 
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York,  NY  10111;  Sisco  fund.  Inc.. 
("Sisco"),  142-30  38th  Avenue.  Hushing, 
NY  11354:  TrustFunds  Cash  Reserve 
Tru8t,  (TrustFunds"),  28  State  Street 
Bosion.  MA  02109;  and  Zeta  Mutual 
Trust  CZeta"),  20380  Town  Center 
Lane,  Suite  180.  Cupertino,  CA  95051. 
FOR  FURTHER  IMFORMATION  CONTACT 

Patricia  L  Copeland,  Legal  Technician, 
at  (202)  272-3009.  or  Jeremy  N. 
Rubenstein,  Staff  Attorney,  at  (202)  272- 
2847  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

1.  Altius  filed  a  Form  N-8A  (811-4496) 
to  register  under  the  1940  Act  on 
November  21. 1985,  and  on  February  20, 
1986,  Altius  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act")  on  Form  N-IA  (33- 
3495).  The  Altius  registration  statement 
was  never  declared  effective  and  was 
ordered  withdrawn  on  )ime  14, 1988. 

2.  Cashman  filed  a  Form  N-8A  (811- 
3241)  to  register  under  the  1940  Act  on 
August  12. 1981,  and  on  that  same  date 
filed  a  registration  statement  under  the 
1933  Act  on  Form  N-1  (2-73647).  The 
Cashman  registration  statement  was 
never  declared  effective  and  was 
ordered  abandoned  on  June  29, 1982. 

3.  Citius  A  filed  a  Form  N-8A  (811- 
4340)  to  register  under  the  1940  Act  on 
June  28, 1986,  and  on  September  30, 
1985,  Citius  A  filed  a  registration 
statement  under  the  1933  Act  on  Form 
N-IA  (33-525).  The  Citius  A  registration 
statement  was  never  declared  effective 
and  was  ordered  withdrawn  on  June  14. 
198& 

4.  Citius  B  filed  a  Form  N-8A  (811- 
4339)  to  register  under  the  1940  Act  on 
June  28, 1985,  and  on  September  30, 1985 
Citius  B  filed  a  registration  statement 
under  the  1933  Act  on  Form  N-1  A  (33- 
528).  The  Citius  B  registration  statement 
was  never  declared  effective  and  was 
ordered  withdrawn  on  June  14, 1988. 

5.  Henderson  filed  a  Form  N-8A  (811- 
5186)  to  register  under  the  1940  Act  on 
May  22, 1987,  and  on  May  29, 1987 
Henderson  filed  a  registration  statement 
under  the  1933  Act  on  Form  N-IA  (33- 
14570).  The  Henderson  registration 
statement  was  never  declared  effective 
and  was  ordered  withdrawn  on  April  21. 
1988. 

6.  Sisco  filed  a  Form  N-8A  (811-4122) 
to  register  under  the  1940  Act  on 
October  9, 1984.  Sisco  never  filed  any 
registration  statement  under  the  1933 
Act  and  has  made  no  further  filings  with 
the  SEC  since  filing  its  N-8A. 

7.  TrustFunds  filed  a  Form  N-8A  (811- 
5599)  to  register  under  the  1940  Act  on 
June  22, 1988,  and  on  that  same  date 
filed  a  registration  statement  under  the 
1933  Act  on  Form  N-lA  (33-22689).  The 


TrustFunds  registration  statement  was 
never  declared  effective  and  was 
ordered  withdrawn  on  April  20, 1989. 

8.  Zeta  filed  a  Form  N-8A  (811-4396) 
to  register  under  the  1940  Act  on  August 
26, 1985,  and  on  that  same  date  filed  a 
registration  statement  under  the  1933 
Act  on  Form  N-lA  (2-99866).  The  Zeta 
registration  statement  was  never 
declared  effective  and  was  ordered 
withdrawn  on  September  23, 1988. 

9.  Section  8(f)  provides,  in  pertinent 
part  that  whenever  the  Commission,  on 
its  own  motion  or  upon  application, 
finds  that  a  registered  investment 
company  has  ceased  to  be  an 
investment  company,  it  shall  so  declare 
by  order,  and  upon  the  taking  effect  of 
such  order  the  registration  of  such 
company  under  the  1940  Act  shall  cease 
to  be  in  effect 

10.  Because  each  of  the  companies 
listed  in  this  notice  either  abandoned  or 
withdrew  its  registration  statement 
under  the  1933  Act  subsequent  to  its 
registration  under  the  1940  Act  it 
appears  that  such  companies  have 
ceased  to  be  investment  companies. 
Accordingly,  the  Commission  proposes 
to  declare,  on  its  own  motion,  that  each 
of  the  listed  companies  has  ceased  to  be 
an  investment  company  and  thereby 
terminate  its  registration  under  the  1940 
Act 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

lonadian  G.  Katz. 

Secretdfy. 

[FR  Doc.  89-13306  Filed  6-5-89: 8:45  am] 

WLUNQ  coot  Mie-OI-M 


[Fi*NaS00-1] 

European  American  Corp^  Order  of 
Suspension  of  Trading 

June  1. 1989. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  questions 
have  been  raised  about  European 
American  Corporation  ("Euramco") 
concerning,  among  other  things,  the 
adequacy  and  accuracy  of  publicly 
disseminated  information  concerning 
Euramco's  business  activities, 
operations  and  acquisition  and 
valuation  of  assets,  and  whether 
Euramco  has  reporting  obligations  imder 
section  12  of  the  Securities  Exchange 
Act  of  1934.  The  Commission  is  of  the 
opinion  that  the  public  interest  and 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Euramco. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 


of  Euramco  in  the  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:00  a.m.  (e.d.t],  June  1, 1989, 
through  11:59  p.m.  (e.d.t.)  on  June  9, 1989. 

By  the  Commission, 
fooathan  G.  iCatz. 
Secretary. 

[FR  Doc  89-13366  Filed  8-5-89: 8:45  am] 
MUJNO  cooc  Miie-ei-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  31, 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-^11.  Copies  of  the 
submis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224. 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0065 

Form  Number  PD 1946-1 

Type  of  Review:  Reinstatement 

Title:  Application  for  Disposition — 
United  States  Savings  Bonds/Notes 
and /or  Related  Checks  Owned  by 
Decedent  Whole  Estate  is  Bemg 
Settled  Without  Administration. 

Description:  This  form  is  used  by  the 
heirs  to  apply  for  disposition  of 
United  States  Savings  Bonds/Notes 
and/or  related  checks  owned  by 
decedent  whose  estate  is  being  settled 
without  administration. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Burden  Hours  Per  Response: 
35  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  875 
hours 

Clearance  Officer  Rita  DeNagy,  (202) 
447-1640,  Bureau  of  the  Public  Debt 
Room  137,  BEP  .Annex,  300 13th  Street 
SW.,  Washington.  DC  20239-0001. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
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and  Budget.  Room  3001,  New  Executive 
Office  Building.  Waahington.  DC  20503. 
Late  K.  Hoilaad. 

Departatental  ReporU,  Management  Officer. 
(FR  Doc.  88-13345  Filed  ft-5-«9: 8:45  am] 
MJJNQ  COM  Mia-M-M 

PubNc  InfofiiMlion  Col#ctlon 
RequirvfTMnts  Submittad  to  0MB  for 
R«vt«w 

Date:  May  31. 1968. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Ravenue  Service 

OMB  Number  1545-0135 

Form  Number  1138 

Type  of  Review:  Extension 

Title:  Extension  of  Time  for  Payment  of 
Taxes  by  a  Corporation  Expecting  a 
Net  Operating  Loss  Carryback. 

Description:  Fonn  1138  is  used  by 
corporations  to  request  an  extension 
of  time  to  pay  their  income  taxes, 
including  estimated  taxes. 
Corporations  may  only  Tile  for  an 
extension  when  they  expect  a  net 
operating  loss  in  the  current  tax  year 
and  want  to  delay  the  payment  of  tax 
for  a  prior  year. 

Respondents:  Businesses  or  other  foi^ 
profit. 

Estimated  Number  of  Respondents: 
2.033 

Estimated  Burden  Hours  Per  Response: 

Recordkeeping,  3  hours  21  minutes 

Learning  about  the  law  of  the  form,  35 
minutes 

Preparing  and  sending  the  form  to  IRS, 
41  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  9,392 
hours 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service,  Room  5571,  llll  Constitution 
Avenue  NW..  Washington.  DC  20224. 

OMB  Reviewer  Miio  Sunderhauf, 
(202)  395-6880.  Office  of  Management 


and  Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LatolCHoikad. 

Departmental  Reports,  Management  Officer. 
(FR  Doc  89-13346  Filed  6-6-68;  8:45  am] 
■LUNQ  COM  4S10-IS-N 

Offico  Of  tho  Socftory 

[Supplement  to  Dept  Ore.— Public  DetM 
Senee-No.  1fr-8«] 

TroMury  Notes,  SeriM  Z-1991 

Washington.  May  25, 1988. 

The  Secretary  announced  on  May  24, 
1989,  that  the  interest  rate  on  the  notes 
designated  Series  Z-1991,  described  in 
Department  Circular — Public  Debt 
Series-^o.  15-69  dated  May  18, 1989, 
will  be  8-%  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  8-% 
percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc  08-13343  Filed  6-6-68:  8:45  am) 


(Supptement  to  Depart  Ore— PutHic  DeM 
8erte»-No.  16-89] 

TfMsury  Notes,  Sorfee  K-1994 

Washington.  May  28. 1988. 

The  Secretary  announced  on  May  25, 
1989,  that  the  interest  rate  on  the  notes 
designated  K-1994,  described  in 
Department  Circular — Public  Debt 
Series— No.  16-89  dated  May  18, 1989, 
will  be  8%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  8%  percent 
per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc  88-13344  Filed  6-5-89: 8:45  am) 


Office  of  Foreign  Assets  Control 

Service  Transections  Related  to  CutMNi 
Travel  or  Family  Remittances 
Forwarded  to  Cuban  Nationals 

AQCNCY:  Department  of  the  Treasury. 
action:  Notice. 

SUMMARY:  Consistent  with  the  licensing 
requirements  governing  persons  engaged 
in  travel  service  to,  from,  and  within 
Cuba  and  persons  forwarding  family 
remittances  to  Cuba,  the  Office  of 
Foreign  Assets  Control  invites  public 
comment  concerning  the  fitness  and 
qualification  of  license  applicants.  In 
addition,  this  notice  updates  and 
corrects  information  concerning  certain 
license  applicants  listed  in  an  earlier 
notice.  It  also  informs  the  public  of  the 


identity  of  additional  travel  service 
providers  and  family  remittance 
forwarders  authorized  to  engage  in 
these  services. 

date:  Comments  must  be  submitted  on 
or  before  August  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  ).  Hollas,  Chief  of  Enforcement, 
Tel.:  (202)  376-0400,  or  Steven  I.  Pinter, 
Chief  of  Licensing.  Tel.:  (202)  376-0236, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1331  G 
Street.  NW..  Washington.  DC  20220. 

SUPPI.EMCNTARY  INFORMATION: 

Sections  515.560  and  515.563  of  the 
Cuban  Assets  Control  Regulations,  31 
CFR  Part  515  (the  "Regulations"),  were 
amended,  effective  December  23. 1988, 
to  require  that  persons  engaged  in 
service  transactions  related  to  travel  to 
Cuba  or  the  forwarding  of  remittances  to 
close  relatives  in  Cuba  obtain  a  specific 
license  from  the  Office  of  Foreign  Assets 
Control.  The  Regulations  provide  that 
licenses  will  be  issued  only  upon  the 
applicant's  affirmation  and 
demonstration  "that  it  does  not 
participate  in  discriminatory  practices  of 
the  Cuban  government  against  certain 
residents  and  citizens  of  the  United 
States."  31  CFR  515.560(i)(l)(ii). 

On  April  21, 1989,  the  Office  of 
Foreign  Assets  Control  published  a  list 
of  license  applicants,  who  had  been 
granted  provisional  authority  to  provide 
services  pending  review  of  their 
completed  license  application  (54  FR 
16188).  Provisional  authority  based  on 
submission  of  a  completed  license 
application  is  necessary  to  lawfully 
provide  travel  services  or  family 
remittance  forwarding  services. 
Subsequent  to  the  publication  of  the 
April  21, 1989  notice,  8  additional 
license  applicants,  listed  below,  have 
submitted  completed  applications  and 
have  been  granted  provisional  authority 
to  engage  in  these  services. 

In  order  to  evaluate  the  assertions 
made  by  hcense  applicants  that  they  do 
not  engage  in  discriminatory  practices, 
and  to  determine  the  fitness  and 
qualification  of  the  license  applicants 
listed  below,  anyone  having  personal 
knowledge  regarding  the  applicants 
(including  employees,  officers,  and 
directors)  is  invited  to  comment 
concerning  the  following: 

1.  Any  evidence  of  discrimination 
based  on  race,  color,  religion,  sex. 
citizenship,  place  of  birth,  national 
origin,  or  ability  to  pay  (charging 
different  amounts  based  on  the  financial 
means  of  the  travelers)  with  regard  to 
the  provision  of  or  payment  required  for 
accommodations  and  meals,  or  other 


services  provided  in  connection  with 
travel  to,  from,  or  within  Cuba; 

2.  Any  evidence  of  demanding, 
soliciting,  receiving,  or  forwarding  to 
Cuba  payments  or  remittances  in  excess 
of  the  amounts  permitted  by  S  515.563  of 
the  Cuban  Assets  Control  Regulations, 
namely  family  remittances  to  close 
relatives  in  amounts  not  to  exceed  $500 
in  any  consecutive  3-month  period  to 
any  one  payee  or  household,  and 
remittances  for  the  purpose  of  enabling 
emigration  from  Cuba  on  a  one-time 
basis  in  an  amount  not  to  exceed  $500  to 
any  one  payee;  and 

3.  Any  evidence  of  charging  any  fees 
prohibited  by  U.S.  law  or  any  arbitrary 
and  exorbitant  fees  which  exceed  the 
total  of  official  Cuban  government 
consular  fees  and  reasonable  service 
charges. 

Comments  should  be  submitted  in 
writing  to  the  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
1331  G  Street.  NW.,  Room  40a 
Washington,  DC  20220.  To  the  extent 
permitted  by  law,  the  identity  of  anyone 
submitting  information,  as  well  as  any 
identifying  information  provided,  will  be 
held  in  confidence  and  will  not  be 
released  without  the  express  permission 
of  the  person  submitting  the  infmnation. 
Any  information  provided  will  be 
evaluated  by  the  Director  of  the  Office 
of  Foreign  Assets  Control  to  determine 
its  reliability  and  relevance  to  the 
investigation  of  applicants. 

List  of  Applicants  for  Licenses  to 
Perform  Travel,  Carrier,  and  Family 
Remittance  Forwarding  Services: 


Name  of  Appbcant 

(Company  Name 
or  Individual) 

Principal  Officer 

(If  Applicant  is 
Incorp<»ated: 

Address 
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(As  SuppHed  by 
Applicant) 


Branch  Offices(8) 


Travel  service 
provider 

('TSF'):  Carrier 
service  provider 
C'CSP");  Family 
remittance 
forwarder  ("FRF~) 


Adventure  Travel 
Maria  De  (esos 

Menendez 
2619  Davie  Blvd. 
Fort  Lauderdale. 

FL  33312 
Air  Center  of 
Miami,  Inc. 
Richard  L. 

Rawlins 
13101  SW  80th 

Ave. 
Miami.  Florida 

33156 
Airlift 
International, 
Inc 

A.  M.  Oliver 
3400  NW.  62nd 

Ave.  (BIdg. 

1006) 
Miami,  FL  33152 
Airways 
International. 
Inc 
IrazN. 

D)ahanshahi 
5700  NW.  36th 

St. 
Miami,  FL  33166 
Customer  Service 
Company 
Omar  Calleja 
3314  Northside 

Dr..  #17A 
Key  West  FL 

33040 
Hop-A-Jet,  Inc 
Harvey  N.  Hop 
5500  NW.  2l8t 

Terrace 
Fort  Lauderdale. 

FL  33308 
Isia  Cul>a 
Lucia  Aureus 
6006  Bellaire 

Blvd..  #206 
Houston,  TX 

77081 
Twin  Town 
Leasing.  Inc. 
Clay  Camber 
270  SW.  34lh  St. 
Fort  Lauderdale, 

FL  33315 


TSP.  FRF 


TSP.  CSP 


14523  SW  129 

Stnet 

Miami.  FL  33186 

CSP 


CSP 


TSP 


CSP 


TSP.  RFR 


CSP 


Corrections  to  Notice  of  April  21, 1989 

The  following  company  names  and 
addresses  which  were  listed  in  the  April 
21, 1989  notice  are  repeated  below  in 
order  to  update  and/or  correct 
information  published  at  that  time: 


Airline  Brokers 
Company 
Vivian  Manaerud 
3971  SW.  8tli 

Street  #307 

Coral  Gables.  FL 

33134 
Cuba  Paquettes,  Inc 
Milton  Serret 
1087-A  West  28th 

St  Hialeah  FL 

33012 
El  Espanol 
Corporation 
AugnstoC 

Rodriguez  8B38 

SW.  40di  St. 

Miami.  FL  33165 
Le  Club  Travel,  Inc 
Hector  Martinez 

Puldon  1706  W. 

68th  St  Hialeah. 

FL  33014 
Miami-Cut>a  Envios. 
Inc 
Mario  Saldivar 

2853  NW.  7th  St 

Miami.  FL  33125 

New  Miami 
International 
Import-Export 

Corp. 
Alberto  Rodriguez 
4800  NW.  7th  St 
Miami.  FL  33126 


Paradise 
International,  Inc 
Jesus  C.  Rodriguez 
1111  SW.  8th  St.. 

#208  Miami.  FL 

33130 
Sam  Immigration 
Agency  &  Tours 
Hilda  Martinez 
6818  Psciflc  Blvd.. 

Suite  E 

Huntington  Park, 

CA  90255 
Sulymar  Tours  Corp 
Marisol  Gutierrez 
530  57th  St.  West 

New  York.  N) 

7903 


TSP,  FRF 


TSP.  FRF 

7135  W.  FUgier  St 
Miami.  FL  33144 

FRF 

4319  Bergenlin 
Ave.  2nd  Floor 
Union  City.  Nj 
07087 
TSP,  FRF 

6428  Coral  Way 
Miami.  FL  33155 


TSP.  FRF 

13851  SW  16th  St 
Miami.  FL  33184 
1544  W.  49th  St. 
Hialeah.  FL  33012 
TSP.  FRF 


1407  W.  Hagler  St 
Miami.  FL  33126 
692  W.  29th  St.,  «7 
Hialeah.  FL  33010 

9656  Coral  Way 
Miami.  FL  33165 

60S  Belvedere  Rd.. 
#12  West  Palm 
Beach.  FL  33405 

339A  47th  St.  Union 
City.  NJ  07067 

TSP,  FRF 


TSP.  FRF 


TSP.  FRF 


BEST  COPY  AVAILABLE 
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Dated:  May  22. 1960. 
R.  lUdiani  Ncwcomb. 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  May  31, 1989. 
SatvalM*  R.  MartodM, 
Assistant  Secretary  (Enforcement). 
(FR  Doc.  8»-13444  Filed  6-2-89;  10:33  am] 
MLUNO  coot  4aiO-IMI 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  CoNactlon  Under  Office  of 
ManagenMnt  and  Budget  Review 

AOINCV:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numberfs),  if 
applicable,  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 


respond;  (7)  an  estimate  of  the  number 
of  responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies. 
AOOMSSn:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ht)m  John 
Turner,  Veterans  Benefits 
Administration.  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  23»- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget.  728 
Jackson  Place  NW.,  Washington.  DC 
20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  Mny  25, 1989. 

By  direction  of  the  Secretary. 

Frank  E.  Lallay, 

Director,  Office  of  Information  Management 

and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration 

2.  Application  for  Total  Disability 
Income  Provision 

3.  VA  Form  29-1606 


4.  This  application  is  used  to  establish 
eligibility  for  the  provision.  The 
completed  application  is  required  by 
the  Department  of  Veterans  Affairs  to 
determine  the  insured's  eligibility. 

5.  On  occasion 

6.  Individual  or  households 
7. 15  responses 

8. 1  Vi  hours 

9.  Not  applicable. 

1.  Veterans  Benefits  Administration 

2.  Statement  of  Holder  or  Servicer  of 
Veteran's  Loan 

3.  VA  Form  Letter  26-559 

4.  This  form  letter  is  completed  by 
holders  or  servicers  of  guaranteed  or 
insured  home  loans  from  which 
obligors  may  be  released  from  liability 
pursuant  to  38  U.S.C.  1813(a)  and/or 
approval  or  substitution  of  entitlement 
in  accordance  with  38  U.S.C 
1802(b)(2).  Information  collected  is 
used  to  determine  that  the  loan  is 
current. 

5.  On  occasion 

6.  Business  or  other  for-profit 
7. 18,000  responses 

&  1/6  hour 

9.  Not  applicable. 

[FR  Doc  88-13298  Filed  R-S-89;  8:45  am) 

BMJJIM  coot  SSaS-OI-M 
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Sunshine  Act  Meetings 


Federal  Regitier 
Vol.  54.  No.  107 
Tuesday,  )une  6,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REOMJkTORV 

coaaMissiON 

"FEDERAL  REGISTER"  CrTATION  OF 
PREVIOUS  announcement:  May  30, 1989. 
54  FR  23015. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO:  May  31, 1989, 10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  and  Companies  have 
been  added  to  Items  CAG-1.  CAG-11 
and  CAG-48  for  the  agenda  of  May  31. 
1989: 

Item  No..  Docket  No.,  and  Company 

CAG-1— RP88-68-000  and  RP87-7-012. 
Transcontinental  Gas  Pipe  Line 
Corporation 

CAG-11— RP89-132-00a  El  Paso  Natural  Gas 
Company 

CAG-48— ST88-290S-O(n.  8X88-3337-000. 

ST86-4985-O00  and  ST88-22»-0(n. 

Louisiana  Intrastate  Gas  CcKporation 
Lots  D.  CasbeD, 
Secretary. 

[FR  Doc  80-13468  Filed  6-2-60: 11:34  am] 
BMXNM  cooE  vn-ts-m 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Iiine  1.1989. 


:  AND  DATE:  10:00  a.m..  Thursday. 
June  8, 1980. 

place:  Room  600, 1730  K  Street.  NW^ 

Washington.  DC 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Local  Union  1261,  District  22.  United 
Mine  Workers  of  America  v.  Consolidation 
Coal  Co.,  Docket  No.  WEST  86-19»-a  Issues 
include:  (1)  Whetlier  miners  who  have  been 
withdrawn  by  the  operator  and  therefore  are 
not  working  at  the  time  on  order  of 
withdrawal  is  issued  are  entitled  to 
compensation  qnder  the  first  two  sentences 
of  section  111  of  the  Mine  Act,  and  (2) 
whether  the  miners  are  also  entitled  to  pre- 
judgement interest. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(d). 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Ellen  (202)  653-5029/ 

(202)  566-2873  for  TD»  Relay. 

Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  89-13548  Filed  6-2-68;  3:56  pm] 

BOllNa  COOC  S7M-0t-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Notice 

forwarded  to  Federal  Register  on  May 

26.1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  11;00  a.m.,  Monday. 

June  5. 1989. 

CHANGES  IN  THE  MEETMO:  Addition  of 

the  Following  close  item(s)  to  the 

meeting: 

Proposed  statement  to  be  presented  to  the 
Consumer  and  Regulatory  AJ^airs 
Subcommittee  of  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs 
concerning  Community  Reinvestment  Act 
disclosures.  Government  check  cashing,  and 
"Ufeline"  checking  accounts. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date  June  2, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board 
[FR  Doc.  89-13546  Filed  6-2-80;  3:53  pm] 

BUMQ  COOC  CZtO-Ot-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m..  Monday.  June 

12,1989. 

PLACE:  Marriner  S.  Eccles  Federal  Board 
Building.  C  Street  entrance  between  20th 
and  21st  Streets.  NW.,  Washington.  DC 
20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Federal  Reserve  Bank  salary 
structure  adjustments. 

2.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 


at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  2, 1989. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-13547  Filed  6-2-89;  8:45  am| 

BUJJNQ  CODE  S210-01-M 


FOREIGN  CLAI 
COMMISSION 


SETTLEMENT 


[F.C.SX.  Meeting  Nottce  No.  1-691 

Announcement  in  Regard  to 
Commist  ion  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Dale  and  Time 

Tues.,  June  27, 1989  at  1(M)0  a  jn. 

Subject  Matter 

Routine  Business 

Consideration  of  claims  under  section  6  of  the 
War  Claims  act  of  1948. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111 — 
20th  Street.  NW..  Washington.  DC. 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission,  1111 — 20th 
Street,  NW.,  Room  400,  Washington.  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  at  Washington,  D.C  on  June  2. 1989. 
Judith  H.  Lock. 
Administrative  Officer. 
[FR  Doc.  89-13541  Filed  6-2-89;  3M  pm| 

eaiMQ  COOC  44HM>t-ll 


PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 
I.  Benjamin  F.  Baer.  Chairman  of  the 
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United  States  Parole  Commissioiu 
presided  at  a  meeting  of  said 
Commission  which  started  at  9  o'clock 
a.m.  on  Wednesday,  May  31, 190B  at  the 
Commission's  Central  Office,  5550 
Friendship  Boulevard.  Chevy  Chase, 
Maryland  20815.  The  meeting  ended  at 
or  about  2:30  p.m.  The  purpose  of  the 
meeting  was  to  decide  approximately  20 
appeals  from  National  Commissioners' 
decisions  pursuant  to  28  CFR  2.27.  Eight 
Commissioners  were  present 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  annotmcements  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Benjamin  F.  Baer,  Cameron 
M.  Batjer,  Jasper  Clay,  Jr.,  Vincent 
Pechtel.  Jr..  Carol  Pavllack  Getty.  Victor 
M.F.  Reyes,  Daniel  R.  Lopez,  and  G. 
MacKenzie  Rast 

In  witness  whereof,  I  make  this 
oRicial  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
t>e  made  available  to  the  public. 

(Pub.  L  94-409: 5  U.S.C  552b) 

Date:  May  31. 1988. 
Bwi)«inin  F.  B«w, 
Chairman,  U.S.  Parole  Commission. 
(FR  Dod  8»-13513  Filed  fr-2-89;  1:22  pm] 
iHiJNa  COOl  4410-01-11 


NUCUAN  RSOULATONV  COMMISSION 

OATi:  Weeks  of  June  5, 12. 19.  and  28, 
1986.  p-^ 

PUkCt:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

status:  Open  and  Closed. 

MATTmS  TO  SI  COMSIDtlWD: 
WoakofluMB 

Thursday.  June  8 

11:30  a.m. 
AfRrmation/Diacussion  and  Vote  (Public 

meeting) 
a.  NEPA  Review  Procedures  for  Geological 

Repositories  for  High-Level  Watte 

Week  of  luno  12— Tentative 
Tuesday.  June  13 

2.-00  p.m. 
Briefing  on  Proposed  Rule  on  Basic  Quality 
Assurance  in  Radiation  Therapy  (Public 
meeting) 

Thursday.  June  15 
3:30  p.m. 


Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  neded) 

Week  of  luno  !•— Tentative 

Tuesday.  June  20 

\0M  a.m. 
Briefing  on  the  Application  of  the  Severe 
Accident  Policy  to  the  Lead  Application 
for  Advanced  Light  Water  Reactors 
(Public  meeting) 

Thursday,  June  22 

10M>  a.m. 
Briefing  on  Status  of  Proposed  Rule  for 
License  Renewal  (Public  meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Week  of  |uno  2t— Tentative 

Wednesday,  June  28 

11:30  a.m. 

AfRrmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Note. — Affirmation  sessions  are  Initially 
schedule  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  speciflc 
subject  listed  fo^affi^nation.  this  means  that 
no  item  has  as  yet  t>een  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VIMPV  THI  STATUS  W  MCITIMOS 

CALL  (MCORONM):  (301)  492-0292. 

CONTACT  KRSON  PON  MOM 

mrOMMATION:  William  HiU  (301)  492- 

1661. 

WUUam  M.  HiU.  Jr., 

0|^;ce  of  the  Secretary. 

June  1, 1989 

(FR  Doc.  89-13534  Filed  6-2-89: 2:33  pm] 
BIUJNQ  COM  7SSO-01-4I 

StCUfUTIIS  AND  IXCHANOS  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409.  that  the 
Sectirities  the  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  jime  5. 1989. 

Closed  meetings  will  be  held  on 
Wednesday,  June  7. 1989.  at  2:30  p.m. 
and  on  Thursday.  June  8, 1989,  following 
the  2:30  p.m.  open  meeting.  Open 
meetings  will  be  held  on  Thursday,  June 
8, 1989,  at  9:30  a.m.  and  2:30  p.m.  and  on 
Friday,  June  9, 1989,  at  10:00  a.m..  in 
RoomlCaa 

The  Commissioners.  Counsel  to  the 
Conmxissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4],  (8),  (9))A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  closed  meetings. 

Commissioner  Grundfest  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meetings  in  closed 
session. 

The  subject  matter  of  the  closed 
meetings  scheduled  for  Wednesday, 
June  7, 1986.  at  2:30  p.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Regulatory  matters  regarding  financial 
institutions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  June  8, 
1989,  at  9'.30  a.m.,  will  be: 

Consideration  of  whether  (1)  To  authorize 
a  2-year  pilot  program,  as  part  of  the  General 
Counsel's  study  of  the  Commission's 
statutory  role  in  Chapter  11  bankruptcy 
reorganization  proceedings,  consisting  of 
active  participation  in  a  limited  number  of 
large  Chapter  11  cases:  and  (2)  to  broaden  the 
delegation  of  authority  to  the  General 
Counsel  to  take  positions  on  issues  in  the 
pilot  cases.  Participation  in  these  pilot  cases 
would  enable  the  staff  to  generate  evidence 
concerning  the  extent  of  benefits  to  public 
investors  of  active  Commission  participation 
in  reorganization  cases.  The  study  would 
analyze  the  effect  of  Conunission 
participation  and  the  adequacy  of  public 
investor  protections  in  reorganization  cases. 
The  study's  results  would  form  the  basis  for 
recommendations  as  to  the  future  direction 
and  scope  of  the  Commission's  bankruptcy 
program.  For  further  information,  please    . 
contact  Michael  A.  Berman  at  (202)  272-2493. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  June  8. 
1989,  at  2:30  p.m.,  will  be: 

Oral  argument  on  the  Commission's  review 
of  an  administrative  law  judge's  initial 
decision  with  respect  to  George  C  Kern.  Jr..  a 
partner  in  the  law  firm  of  Sullivan  & 
Cromwell.  For  further  information,  please 
contact  Daniel  |.  Savitsky  at  (202)  272-740a 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  June  8, 
1989,  following  the  2:30  p.m.,  open 
meeting,  will  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Friday,  June  9, 
1989.  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  recommend 
legislation  to  Congress  to  amend  the 
Investment  Advisers  Act  of  1940.  The 
legislative  proposal  would  authorize  the 
Commission  to  register  one  or  more  national 
investment  adviser  associations  to  provide  a 
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self-regulatory  mechanism  for  investment 
advisers,  subject  to  Commission  oversight 
Membership  in  an  association  would  be 
mandatory  for  all  registered  investment 
advisera.  For  further  information,  please 
contact  John  McGuire  at  (202)  272-2072. 

2.  Consideration  of  whether  to  approve  a 
National  Association  of  Securities  Dealers. 
Inc.  ("NASD")  proposed  rule  change  (SR- 
NASD-88-28)  that  would  establish  a  new 
category  of  registration.  Assistant 
Representative — Order  Proessing.  for 
associated  persons  at  NA^  meml>er  firms. 
The  new  category  would  permit  associated 
persons  who  take  and  pass  the  new  exam, 
which  is  less  comprehoisive  than  the  general 


securities  representative  (Series  7)  exam,  to 
take  unsolicited  orders  from  existing 
customers  of  member  firms.  For  further 
information,  please  contact  Eugene  A.  Lopez 
at  (202)  272-282& 

3.  Consideration  of  whether  to  authorize 
pubUcation  of  a  release  proposing  rule  and 
form  changes  to  the  registration  and  reporting 
requiremenU  relating  to  employee  benefit 
plans,  including  (1)  amendment  of  Form  S-8 
to  streamline  registration  procedures  under 
the  Securities  Act  of  1933:  (2)  amendment  of 
Form  11-K  under  the  Securities  Exchange  Act 
of  1934  to  eliminate  the  requirement  for  the 
annual  description  of  the  plan's  operations: 
and  (3)  related  new  rules  and  rule 


amendmenU.  For  further  information,  please 
contact  Larisa  Dobriansky  at  (202)  272-2589. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Karen 
Burgess  at  (202)  272-2200. 
lonatfaan  G.  Katz. 
Secretary. 
)une  1, 1969. 

(FR  Doc  89-13515  Filed  6-2-89;  8:45  am] 
I  COOK  S010-01-II 


Corrections 


TNt  weion  «*  ttw  FEDERAL  REGISTER 
contains  adNoriil  oonvcHont  of  pfw^iwly 

Ruto,  tnd  NotiM  docunwnls.  Thnc 
oofTectkyw  are  prepared  by  tha  OMoa  of 
the  Fedarai  Ragistar.  Agancy  prepared 
corrections  are  issued  as  signed 
uocunMias  ana  appaar  si  aw  appropraaa 
flTM  iTiant  '"■tnnfiriaa  ataawtwre  in  the 


DEPARTMEHT  OF  COMMERCE 

MimimiOnM  IrMW  AWIM NVU ■UUfl 

AppMcatlofw  for  Duly-Fr**  Entry  of 
SctontMc  Instrumonts;  Unlvortity  of 
Waconaln  Madlaon  •!  ■! 

Correction 

In  notice  document  89-12114  beginning 
on  page  22000  in  the  issue  of  Monday, 
May  22. 1969,  make  the  following 
correction: 

In  the  third  column,  in  the  first  line, 
"the  "  should  read  "to". 


DEPARTMENT  OF  COMMERCE 

Natlonol  Ocwnic  WMl  Atmoiphoric 
Adndnlstratlon 

50  CFR  Part  661 

[OoctolNa  90615-91151 

OeoM  Salmon  FtolMriM  Off  tho  Coasts 
of  Washington,  Orsgon,  and  CalH omia 

Correction 

In  rule  document  89-10793  beginning 
on  page  19798  in  the  issue  of  Monday, 
May  8. 1989,  make  the  following 
corrections: 

1.  On  page  1980S,  under  "C.  SPCaAt 

MOUMiaKNTS,  RCSTMCnONS,  AND 

ixccmONS".  in  C-4.  in  the  second  line, 
"124*23'  IB*"'  should  read  "124'23'00' ". 


2.  On  the  same  page,  in  C-6,  in  the 
second  Una  "4"  ahoold  read  "24". 

S.  On  page  19006,  in  the  seoond 
colunm.  under  C«ogitphicai 
Landmarks,  in  the  second  paragraph, 
the  ninth  Une  should  read  *Xeadbetter 
Point— 46*3810^. 

Note:  For  a  Dapartmont  of  Conunaraa 
oomctioa  to  the  document  referenced  in  this 
correction,  see  the  Rules  section  of  this  issue. 

OOOf  1tlS«1« 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commiaaion 

(DockatNaRP89-14406] 

taitar^Oty  Minnaaota  PIpalnaa  Ltd^ 
Inc.;  Tariff  Filing 

Correction 

In  notice  document  89-12884 
appearing  on  page  23256  in  the  issue  of 
Wednesday,  May  31, 1989,  in  the 
heading,  the  docket  number  should 
appear  as  set  forth  above. 

aauNacooc  tios4i-o 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commission 

(Oodiat  Na  RPe9-174-000] 

Southam  Natural  Gaa  Co;  Propoaad 
CtMnga  m  FERC  Gaa  Tariff 

Correction 

In  notice  document  89-12882 
appearing  on  page  23257  in  the  issue  of 
Wednesday,  May  31, 1989,  in  the 
heading,  the  docket  number  should 
appear  as  set  forth  above. 

aajJNQCOOK  1MS4'H> 
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DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


Food  and  Dr«g  Adminlalratlon 


Correction 

In  notice  document  89-11839  beginning 
on  page  21289  in  the  issue  of 
Wednesday,  May  17. 1989,  make  the 
following  correction: 

On  page  21289,  in  the  third  column, 
under  the  Oncologic  Drugs  Advisory 
Committee,  in  the  second  paragraph,  in 
the  fourth  line,  "4:16p.m."  should  read 
"4:15p.m.". 
aajJNQ  COOK  ifos«i-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
(Doclc«tNaS9IM1371 

Taiactronica,  Inc.;  Pramarfcat  Approval 
of  Mata  MV™  Modal  1202  Pulaa 
Ganarator,  ate. 

Correction 

In  notice  document  80-11781  beginning 
on  page  21288  in  the  issue  of 
Wednesday,  May  17. 1989,  make  the 
following  corrections: 

4n  the  third  column  under 
SUPPLEMENTARY  INFORMATION,  in  the 
fifth  line,  the  closing  quotation  marks 
should  be  replaced  by  a  trademark 
symbol. 

1.  In  the  third  column,  under 

SUPPLEMENTARY  INFORMATION,  in  the 
sixth  line,  "5803"  should  read  "5603". 

2.  On  page  21289,  in  the  first  column, 
under  OPPORTUNmr  FOR 
ADMINISTRATIVE  REVIEW,  in  the  first  line. 
"Section  515(d)"  should  read  "Section 
515(d)(3)". 

aauNo  oooc  itoMi-o 


Tuesday 
June  6,  1989 


Part  II 

Department  of  the 
Interior 

Fish  and  WHdIife  Service 


50  CFR  Part  20 

Migratory  Game  Bird  Hunting;  Proposed 

Rule 


Fadetri  Regbl»  /  Vol  54,  No.  107  /  Tuesday.  June  6.  1988  /  Proposed  Rules 


DEPARrHENT  OF  THE  INTERIOR 

Flwi  MM  wloHiO  Servioo 

S0CFRPart20 
RtN  1019-AA24 

lllgratofy  Qwno  Bird  Hunting 

AOINCV:  Fish  and  Wildlife  Service. 

Interior. 

ACnoM:  Proposed  rule;  supplemental. 


r.  The  FUh  and  WUdllfe  Service 
(hereinafter  the  Service)  proposed  in  an 
earlier  document  to  establish  annual 
hunting  regulations  for  certain  migratory 
game  birds.  This  supplementary 
dociunent  describes  proposed  changes 
and  provides  additional  information  that 
will  facilitate  establishment  of  the  198»- 
90  hunting  regulations  for  certain 
migratory  game  birds.  Comments 
received  on  the  preliminary  proposals 
do  not  appear  in  this  supplemental  but 
will  be  addressed  in  the  final  rule. 
DATCt:  The  comment  period  for 
proposed  migratory  bird  hunting  season 
h«meworks  for  Alaska.  Hawaii.  Puerto 
Rico,  the  Virgin  Islands,  and  other  early- 
seasons  will  end  on  July  21, 1989;  and 
that  for  late-season  proposals  will  end 
on  August  28, 1989.  Public  hearings  on 
proposed  early-  and  late-seasons 
frameworks  will  be  held  on  June  22  and 
August  3. 1988.  respectively  (54  FR 
12534). 

AOONEMU:  Send  comments  to:  Director 
(FWS/MBMO).  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
Room  634-Arlington  Square, 
Washington.  DC  20240.  The  June  22 
public  hearing  for  early-season 
proposals  will  be  held  in  the  Auditorium 
of  the  Department  of  the  Interior 
Building  on  C  Street  between  18th  and 
19th  Streets,  NW..  Washington,  DC,  and 
the  August  3  public  hearing  for  late- 
season  proposals  will  be  held  in  the 
Auditorium  of  the  General  Service 
Administration  Building  on  F  Street, 
between  18th  and  19th  Streets.  NW, 
Washington.  DC.  Notice  of  intention  to 
participate  in  either  hearing  should  be 
sent  in  writing  to  the  Director  at  the 
address  above. 

Comments  received  on  this 
supplemental  proposed  rulemaking  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  634. 
Arlington  Square  Building.  4401  North 
Fairfax  Drive,  Arlington,  Virginia. 
raw  RMTMBi  mrafiMATtoM  contact: 
Byron  fC  Williams,  Acting  Chief,  OfTice 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Room  e34-Arlington  Square, 
Washii^on.  DC  20240  (703-358-1714). 


SUPPmNNTANT  mtommation:  Hm 
aimval  process  for  developing  ndgratorjr 
game  bird  hunting  regulations  detds  witk 
regulations  for  early  and  late  seasons. 
Early  seasons  include  those  which  may 
open  before  October  1,  while  late 
seasons  may  open  about  October  1  or 
later.  Regulations  are  developed 
independentiy  for  early  and  late 
seasons.  The  early-seasons  regulatiaas 
cover  mourning,  white-winged  and 
white-tipped  doves,  band-tailed  { 
rails,  moorhens,  and  gallinules, 
woodcock,  and  common  snipe;  i 
ducks  in  the  Atlantic  Flyway; : 
teal;  experimental  September  duck 
seasons  in  identified  States; 
experimental  September  Canada  { 
seasons  in  portions  of  identified  States; 
sandhill  cranes  in  the  Central  and 
Pacific  Flyways;  doves  in  HawaS: 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  die  Virgin  Islands:  and  some 
extended  falconry  seasons.  Late  seasons 
include  the  general  waterfowl  seasons; 
coots,  moorhens  and  gallinules,  and 
common  snipe  in  the  Pacific  Flyway; 
and  extended  falconry  seasons. 

Certain  general  procedures  are 
followed  in  developing  regulations  for 
the  early  and  late  seasons.  The  data 
used  in  regulatory  decisions  were 
outlined  in  the  March  27, 1989,  Federal 
Register  (54  FR  12534).  At  this  time  the 
Service  does  not  have  complete  data 
from  the  spring  breeding  ground  surveys 
but  a  preliadnary  assessment  of  dude 
breeding  habitat  was  developed  in  mid- 
May.  The  habitat  conditions  in  the 
prairie-fMrklands  continue  to  be  dry  and 
duck  production  prospects  are  poor. 
Restrictive  duck  regulations  were 
enacted  in  1966  in  response  to  poor 
habitat  conditions,  reduced  duck 
breeding  populations,  and  expected  poor 
fall  flights.  The  Service  notes  that  if 
populations  need  additional  protection, 
further  framework  restrictions,  to 
include,  but  not  limited  to,  outside  dates, 
season  lengths  and  bag  limits,  will  be 
considered  in  the  development  of 
regulations  for  the  1989-90  hunting 
season.  In  addition,  all  aspects  of  past 
regulations  which  may  have  a  beoing 
on  possible  harvest,  are  being  reviewed. 
Some  actions  on  early-season 
regulations  will  have  to  be  based  on 
information  from  the  May  surveys. 

Initial  regulatory  proposals  are 
announced  in  the  Federal  Register 
dociunent  pubUshed  in  March  and 
opened  to  public  comment  These 
proposals  are  supplemented,  as 
necessary,  with  additional  Federd 
Register  documents.  Comments  in 
response  to  the  March  document  that 
support  or  oppose  proposed  preMmiaary 
regulations  are  not  listed  in  this 
supplemental  document  They  will  be 


idered  in  the  regulations 
development  process.  This  dociunent 
does  contain  recommendations  that 
require  either  new  proposals  or 
substantial  modifications  of  existing 
proposals  in  order  to  facilitate  effective 
public  participation.  Following  review  of 
ooaunents  received  and  after  public 
hearinfB.  the  Service  further  develops 
and  pidibshes  proposed  fi^meworks  for 
times  of  seasons,  season  lengths, 
shooting  hours,  daily  bag  and 
possession  limits,  and  otiier  regulatory 
elements.  After  consideration  of 
additional  public  comments,  the  Service 
publishes  fined  frameworks  in  the 
ffsdeol  Begister.  The  Service  responses 
to  ooaaaents  and  proposals  do  not 
appear  in  this  supplemental  or 
subsequent  proposed  rules  but  will 
appear  in  the  two  final  framewoiks 
documents.  Using  these  fiameworks, 
State  conservation  agencies  than  select 
hunting  season  dates  and  options.  Upon 
receipt  of  State  selections,  die  Service 

publishes  a  final  rule  in  the  Federal 

Raiisler,  amending  Subpart  K  of  50  CFR 
Part  20,  to  establish  specific  seasons, 
bag  limits,  and  other  regulations.  The 
regulations  become  effective  upon 
pi&llcation.  States  may  prescribe  m<Me 
restrictive  seasons  than  those  provided 
in  the  final  frameworks. 

The  regulations  schedule  for  this  year 
is  as  follows:  On  March  27, 1989,  the 
Service  published  in  the  Federal 
timlslai  (54  FR  12534)  a  proposal  to 
amend  SO  CFR  Part  2a  widi  pubUc 
comment  periods  ending  as  noted 
above.  The  proposal  dealt  with 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  SS  20.101  Uirough  20.107. 
2ai09,  and  20.110  of  Subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  Comment  periods  on  this 
second  document  are  specified  above 
under  dates.  Final  regulatory 
frameworks  for  migratory  game  bird 
hunting  seasons  for  Alaska,  Puerto  Rico, 
the  Virgin  Islands,  and  early  seasons  in 
odter  areas  of  the  United  States  are 
targeted  for  Federal  Register  publication 
on  or  about  August  9, 1989;  and  those  for 
late  seasons  on  or  about  September  18, 
1969. 

On  June  22, 1988,  a  public  hearing  will 
be  held  in  Washington,  DC  as 
announced  in  the  Federal  Register  of 
March  27, 1988,  to  review  the  status  of 
BMNiming,  white-winged,  and  white- 
tipped  doves:  band-tailed  pigeons;  rails; 
oioorfaens  and  gallinules;  woodcock; 
conuBon  snipe;  and  sandhill  cranes. 
Recommended  hunting  regidations  will 
be  discussed  for  these  species  and  for 
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migratory  game  birds  in  Alaska,  Puerto 
Rico  and  the  Virgin  Islands;  September 
teal  seasons;  experimental  September 
waterfowl  seasons  in  designated  States; 
special  sea  duck  seasons  in  the  Atlantic 
Flyway;  and  extended  falconry  seasons. 

On  August  3, 1989.  a  pubKc  hearing 
will  be  held  in  Washington,  DC.  as 
announced  in  the  Federal  Register  of 
March  27, 1989.  to  review  the  status  and 
recommended  hunting  regulations  for 
waterfowl  not  previously  discussed  at 
the  June  22  public  hearing. 

This  supplemental  rulemaking 
describes  a  number  of  changes  which 
have  been  recommended  based  on  the 
preliminary  proposals  published  on 
March  27, 1989,  in  tiie  Federal  Register. 
Statements  and  comments  are  invited. 

Review  of  Public  Comments 

Written  Comments  Received 

As  of  May  B,  1989,  the  Service  had 
received  comments  on  proposals 
published  in  the  March  27, 1989.  Federal 
Register  (54  FR  12534)  from  16 
correspondents,  incluiding  4  States,  2 
organisations,  all  four  waterfowl  flyway 
councils,  and  6  individuals,  fai  some 
instances,  the  communications  did  not 
specifically  mention  the  open  comment 
period  or  the  regulatory  proposals; 
however,  because  they  were  received 
during  the  comment  period  and 
generally  relate  to  migratory  game  bird 
hunting  regidations,  they  are  treated  as 
comments.  The  Service  seeks  additional 
information  and  comments  on  the 
recommendations  contained  in  this 
supplemental  proposed  rule.  These 
recommendations  and  all  associated 
comments  will  be  considered  during 
development  of  the  final  frameworks. 
Early-season  frameworks  will  be 
proposed  in  late  June  and  late-season 
frameworks  in  early  August  Responses 
to  written  comments  and  those  received 
at  the  public  hearings  will  be  included  in 
the  appropriate  final  frameworiis 
Federal  Register  documents,  at  which 
time,  additional  data  about  the  status  of 
affected  species  will  be  available. 

General  Comments 

The  Service  is  currently  reviewing 
many  special  harvest  strategies  and 
tools  for  migratory  game  bird 
management.  The  Service  requested 
information  fit)m  the  Flyway  Councils 
and  States  on  these  harvest  stratge^es 
which  include  zones,  splits,  management 
units,  special  seasons,  bonus  birds,  and 
the  point  system.  The  Service  reiterates 
that  any  action  on  these  items  is  likely 
to  be  deferred  until  the  review  is 
complete,  which  likely  will  not  occur 
prior  to  the  1989-90  hunting  season.  New 
proposals  and  modifications  to 


previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items  in 
the  March  27, 1989,  Federal  Register  (at 
54  FR  12536). 

1.  Shooting  hours.  The  Service 
believes  clarification  is  needed  in  regard 
to  shooting  hours  dnd  falconry.  The  first 
consideration  is  that  hunting  hours  for 
falconry  will  be  the  same  as  those  for 
other  means  of  taking  migratory  birds. 
The  second  is  that  States  need  not 
consider  falconry  seasons  in 
determining  the  "earliest  duck  season 
opening  date  *  *  *  latest  duck  season 
closing  date"  (at  54  FR  12539,  item  lb)  in 
their  State. 

2.  Frameworks  for  ducks  in  the 
conterminous  United  States — outside 
dates,  season  length  and  bag  limits. 
Framework  dates.  At  its  March  meeting, 
the  Central  Flyway  Council 
recommended  that  framework  dates  be 
standardized  to  open  on  the  Saturday 
nearest  October  1  and  closing  on  the 
Sunday  nearest  January  20,  as  was  in 
effect  in  1984-65. 

4.  Wood  ducks.  The  recommendation 
for  September  Duck  Season  bag  limits 
will  impact  wood  ducks  (see  Item  8). 

8.  September  Duck  Seasons.  At  its 
March  meeting,  the  AUantic  Flyway 
Council  endorsed  a  recommendation 
that  the  bag  limit  be  4  wood  ducks  only 
during  the  Experimental  September 
Duck  Season  in  Florida.  The  Council 
notes  that  low  harvest  levels,  low  band 
recovery  rates,  and  a  low  portion  of 
northern  wood  ducks  in  the  harvest  are 
compatible  with  providing  increased 
opportunity  for  harvesting  southern 
wood  ducks  without  jeopardizing  the 
sustained  welfare  of  wood  dude 
populations. 

14.  Frameworks  for  geese  and  brant  in 
the  conterminous  United  States — 
outside  dates,  season  length  and  bag 
limits. 

a.  The  Atlantic  Flyway  Council 
endorsed  the  follovtring 
recommendations  at  its  March  meeting: 

i.  That  a  3-year  experimental  season 
be  established  for  resident  Canada 
geese  in  North  Carolina  west  of 
Interstate  95  from  September  1  through 
September  10.  The  daily  bag  limit  would 
be  2  geese.  The  Council  notes  that  North 
Carolina's  voluntary  closure  of  the 
Canada  goose  season  in  that  portion  of 
the  State  west  of  Interstate  95 
eliminated  a  means  to  harvest  resident 
geese  within  the  regular  season 
framework.  Recreational  opportunity  to 
harvest  resident  geese  has  been  lost  and 
hunter  support  for  efforts  to  protect 
geese  affiliated  with  the  Southern  James 
Bay  population  may  decline  as  a  result 
Tlie  arrival  of  migrant  geese  in  North 


Carolina  appears  to  occur  after  the 
proposed  season  dates  of  September  1- 
la 

ii.  That  a  3-year  experimental  season 
be  established  for  resident  Canada 
geese  in  Georgia  and  Idsi  for  8  days 
between  Novemljer  15  and  February  5. 
The  bag  limit  would  be  1  goose  per 
season.  The  Council  notes  that  resident 
Canada  geese  in  Ceoreia  have  increased 
to  nuisance  proportions  and  the 
population  is  large  enout;h  to  support  a 
limited  sport  harx-est  High  levels  of 
recreational  use,  other  than  hunting, 
within  the  proposed  hunt  areas,  prevent 
implementation  of  an  early  Septembt^ 
resident  goose  season. 

iii.  That  the  bag  limit  of  Atlantic  brant 
be  increased  from  2  to  4  birds  per  day. 
The  season  length  would  remain  at  50 
days.  The  Council  notes  that  the 
population  increased  and  a  large 
proportion  of  young  birds  warrant 
further  liberalization  of  the  existing 
regulation.  The  1987-88  season 
fivmeworks  allowed  a  30-day  season 
and  2  brant  daily  and  was  extended  to 
50  days  in  1988-89. 

iv.  That  the  bag  limit  for  greater  snow 
geese  be  increased  from  4  to  5  birds  per 
day.  Hie  season  length  would  remain  at 
90  days.  The  Council  notes  that 
populations  are  at  high  levels  and  crop 
depredation  and  habit  degradation  are 
resulting.  Snow  geese  are  adapting  to 
hunting  pressure,  resulting  in  lower 
harvest  levels  Increasing  the  daily  bag 
limit  may  stimulate  interest  increase 
hunter  participation,  and  increase 
harvest  levels. 

V.  That  the  experimental  (special) 
snow  goose  season  at  Bombay  Hook 
NWR  in  Delaware  be  expanded  to 
include  State  areas  adjacent  to  the 
existing  area.  The  Council  notes  that  the 
13-day  seasons  have  been  successful  in 
moving  geese  and  minimizing  late 
October  damage  to  Spartina  marshes  at 
Bombay  Hook.  The  experimental  hunts 
also  provide  additional  hunting 
opportunity. 

b.  The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  endorsed  the  following 
recommendations  at  its  March  meeting: 

i.  That  a  3-year  experimental  season 
be  established  to  evaluate  the 
effectiveness  of  a  September  1  to 
September  10  season  for  reducing  the 
growth  of  the  local  Canada  goose 
population  in  the  Southwest  Border  zone 
of  Minneosta.  The  Council  notes  that 
giant  Canada  goose  populations  in  this 
zone  have  exceeded  population 
objectives.  Restrictive  Canada  goose 
seasons  have  made  it  difficult  to  harvest 
adequate  numbers  of  local  Canada 
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geese  in  this  area  in  order  to  minimize 
nuisance  and  damage  problems. 

ii.  That  a  3-year  experimental  season 
be  established  to  evaluate  the 
effectiveness  of  a  September  1  to 
September  10  season  for  reducing 
growth  of  the  Canada  goose  population 
in  the  Fergus-Alex  zone  of  Minnesota. 
The  Council  notes  that  giant  Canada 
goose  populations  in  this  zone  have 
exceeded  population  objectives. 
Restrictive  Canada  goose  seasons  have 
made  it  difficult  to  harvest  adequate 
number  of  local  Canada  geese  in  this 
area  in  order  to  minimize  nuisance  and 
damage  problems. 

iii.  That  Iowa  be  permitted  to  change 
the  boundary  of  its  Southwest  Goose 
zone  to  include  DeSoto  National 
Wildlife  Refuge  and  associated  feeding 
areas.  Goose  seasons  in  this  zone  have 
generally  been  held  2  weeks  later  than 
those  in  the  rest  of  the  State.  The 
Council  notes  that  snow  geese  in 
western  Iowa  have  migrated  later  in 
recent  years.  The  requested  change  will 
allow  the  snow  goose  season  in  the 
vicinity  of  DeSoto  National  Wildlife 
Refuge  to  better  coincide  with  the  period 
when  snow  geese  are  present.  A  slight 
harvest  increase  may  occur  in  some 
years,  but  snow  goose  populations  are 
increasing. 

iv.  That  Indiana  be  permited  to  split 
its  goose  season  in  existing  zones  into  3 
segments.  The  Service  notes  that  3 
segments  in  zoned  areas  previously 
have  not  been  permitted. 

c.  At  its  March  meeting,  the  Pacific 
Flyway  Council  recommended  lifting 
restrictions  on  hunting  western  Canada 
geese  in  2  California  areas  (Sacramento 
Valley  and  San  Joaquin  Valley).  There  is 
currently  no  open  season  for  Canada 
geese  in  the  Sacramento  Valley  area, 
while  the  hunting  season  for  Canada 
geese  in  the  San  Joaquin  Valley  area 
currently  closes  no  later  than  November 
23.  The  Council  notes  that  western 
Canada  goose  hunting  is  consistent  with 
harvest  management  objectives  for 
Pacific  population  Canada  geese,  but 
acknowledges  potential  concerns  for 
Aleutian  and  cackling  Canada  geese 
wintering  in  these  areas. 

15.  Tundra  swans.  There  were  two 
errors  regarding  the  tundra  swan 
seasons  in  the  preliminary  proposal.  The 
follo%ving  statements  correct  these 
errors  and  clarify  the  swan  frameworii 
in  the  Pacific  Plyway. 

a.  It  is  again  proposed  that  permits  in 
the  Pacific  Flyway  portion  of  Montana 
would  be  valid  in  Teton.  Cascade, 
Toole,  Liberty,  Hill,  and  Pondera 
Counties. 

b.  It  is  again  proposed  that  timdra 
swan  hunts  in  the  Central  Flyway 


portion  of  Montana  run  concurrent  with 
the  season  dates  for  taking  geese. 

c.  In  the  Pacific  Flyway  eligible  States 
may  select  a  93-day  season  between 
September  30  and  January  21. 

24.  White-winged  and  White-tipped 
Doves. 

a.  In  the  March  27. 1089,  Federal 
Register  (at  54  FR 12542).  the  Service 
reviewed  a  request  from  Texas  for  an 
experimental  dove  bag  limit.  At  its 
March  meeting,  the  Central  Flyway 
Council  recommended  establishment  of 
a  3-year  experimental  dove  bag  limit 
study  during  the  4-day  special  season 
for  white-winged  doves  in  Texas.  The 
aggregate  daily  bag  limit  of  12  white- 
winged,  mourning,  and  white-tipped 
doves  would  permit  no  more  than  2 
white-tipped  doves  but  would  allow  up 
to  12  mourning  doves.  The  Council  notes 
that  these  4  days  (during  the  first  2 
weekends  in  September)  are  part  of,  and 
not  in  addition  to,  the  70-day  mourning 
dove  season  in  Texas.  The  daily 
aggregate  bag  is  currently  10  white- 
winged,  mourning,  and  white-tipped 
doves  to  include  no  more  than  2 
mourning  doves  and  2  white-tipped 
doves.  The  Council  further  notes  that 
the  restricted  bag  limits  have  limited 
recreational  opportunity  and 
contributed  to  economic  problems. 

b.  In  a  letter  dated  May  2, 1989,  Texas 
recommended  their  initial  proposal  be 
modifled  to  limit  the  aggregate  bag  limit 
to  10  doves  per  day,  not  more  than  5  of 
which  can  be  mourning  doves  or  2  of 
which  can  be  white-tipped  doves,  except 
that  in  the  special  white-winged  dove 
area  upriver  from  Del  Rio,  the  aggregate 
daily  bag  be  allowed  to  contain  up  to  10 
mourning  doves.  The  State  reports  there 
is  very  little  late-nesting  of  mourning 
doves  in  the  upriver  area. 

If  the  experiment  is  approved,  the 
Texas  Parks  and  Wildlife  Department 
proposes  to  monitor  the  effects  of  the 
experimental  bag  limit  with  (1) 
additional  mourning  dove  call-count 
surveys,  (2)  a  nesting  chronology  study, 
(3)  an  egg  and  nestling  survival  study, 
and  (4)  harvest  surveys.  Results  of  these 
surveys  will  be  used  in  formulating  bag 
limit  recommendations  at  the  end  of  the 
3-year  experimental  period. 

25.  Migratory  bird  hunting  seasons  in 
Alaska.  At  its  March  meeting,  the 
Pacific  Flyway  Council  endorsed 
Alaska's  existing  frameworks  with  no 
change  for  the  1989  migratory  bird 
hunting  frameworks.  In  1988,  shooting 
hours  lOT  migratory  game  birds  in 
Alaska  began  one-half  hour  before 
sunrise.  In  the  March  27. 1988,  Federal 
Regifltar  (at  54  FR  12542)  the  Service 
proposed  that  shooting  hours  for  Alaska 
begin  at  sunrise  and  end  at  sunset  The 
Council  notes  that,  during  the  hunting 


season,  Alaska  receives  greater 
illumination  at  one-half  hour  before 
simrise  than  the  contiguous  United 
States. 

27.  Migratory  game  bird  season  for 
falconers.  See  item  1  (Shooting  hours). 
Because  of  the  framework  extension 
granted  for  falconry  in  1988  the  Service 
believes  that  the  number  of  season 
segments  allowed  needs  to  be 
established.  The  Service  recommends 
not  more  than  3  segments  be  allowed  for 
falconry  seasons. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
with  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States,  including  Alaska,  Hawaii. 
Puerto  Rico,  and  the  Virgin  Islands. 

The  Service  intends  that  adopted  ftnal 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  the  comments  and 
suggestions  of  the  public,  other 
concerned  governmental  agencies,  and 
private  interests  on  these  proposals. 
Such  comments,  and  any  additonal 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals.  The  addresses  where 
comments  should  be  sent  and  where 
received  comments  are  available  for 
public  inspection  were  given  earlier  in 
this  document  under  the  caption 
AOONfSSeS. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  Umit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  the 
need,  on  the  one  hand,  to  establish  Hnal 
rules  at  a  point  early  enough  in  the 
summer  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  regulatory  mechanisms,  and,  on  the 
other  hand,  the  unavailabiUty  before 
mid-June  of  specific,  reliable  data  on 
this  year's  status  of  some  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specifled  is  contrary  to 
the  public  interest 

Flyway  Council  Meetings 

Department  of  the  Interior 
representatives  will  be  present  at  the 
follo«ving  meetings  of  Flyway  Councils: 
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Atlantic  Flyway — Quebec  City, 
Quebec  Canada  (Desgovzemeurs)  July 
28-29 

Mississippi  Flyway — Saginaw, 
Michigan  (Saginaw  Sheraton)  July  29-30 

Central  Flyway— Nor\h  Platte, 
Nebraska  (Holiday  Inn)  July  27-28 

Pacific  Flyway— Reno,  Nevada 
(Peppermill  Hotel)  July  28 

Although  agendas  are  not  yet 
available,  these  meetings  usually 
commence  at  8:30  to  9  a.m.  on  the  days 
indicated. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  The  "Final  Supplemental 
Environmental  Impact  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds"  was  completed  and 
filed  with  the  Environmental  Protection 
Agency  on  June  9, 1988,  and  a  Notice  of 
Availability  was  published  in  the  June 
16. 1988.  Feiferal  Register  (53  FR  22582). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESS. 

Endangered  Species  Act  Consideration 

Consultations  are  presenUy  underway 
to  ensure  that  actions  resulting  from 


ttiese  regulatory  proposals  will  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  It  is  possible  that  the  findings 
from  the  consultations,  which  will  be 
included  in  a  biological  opinion,  may 
cause  modification  of  some  of  the 
regulatory  measures  proposed  in  this 
document.  Any  modifications  will  be 
reflected  in  the  final  frameworks. 

Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  :game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. 

The  Service's  biological  opinions 
resulting  from  its  consultation  under 
section  7  are  considered  public 
documents  and  are  available  for  public 
inspection  in  the  Division  of  Endangered 
Species  and  Habitat  Conservation,  and 
the  Office  of  Migratory  Bird 
Management  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  DC  20240. 

Regulatory  Flexibility  Act  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
27, 1989  (54  FR  12534),  tlie  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 


preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  This  information  is 
included  in  the  present  document  by 
reference.  As  noted  in  the  above  Federal 
Register  publication,  the  Service  plans 
to  issue  its  Memorandum  of  Law  for  the 
migratory  bird  hunting  regulations  at  the 
same  time  the  first  of  the  annual  hunting 
rules  is  finalized.  This  rule  does  not 
contain  any  information  collection 
requiring  approval  by  OMB  under  44 
U.S.C.  3504. 

Authorship 

The  primary  author  of  this 
supplemental  proposed  rulemaking  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Byron  K.  Williams,  Acting 
Chief. 

List  of  Subjects  in  Se  CFR  Part  20 

Exports,  Hunting.  Imports, 
Transportation,  Wildlife. 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3.  Pub.  L  65-186.  40  Stat.  755  (16  U.S.C.  701- 
708h):  «€C.  3(h),  Pub.  L  95-eia  92  Stat.  3112 
(16  U.S.C.  712). 

Dated:  May  31. 1989. 

B«cky  Norton  Dunkp, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  89-13351  Filed  6-5-89:  8:45  ain| 
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Part  III 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parte  606  and  610 
Current  Good  Manufacturing  Practice  for 
Blood  and  Blood  Components; 
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RINOSOS-ACM 

uurrwn  uooo  mnuiaciunng  riauuca 
•Or  DWIUU  ana  Diooa  MNnpofioniB, 
ProHclancy  Taating  Ra^uiramawta 

AOINCV:  Food  and  Drug  Administration. 
action:  PropoMd  rule. 


r  The  Pood  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  regulations  concerning  blood 
products  to  require  that  each 
establishment  or  laboratory,  responsible 
for  performing  FDA-required  tests  for 
hepatitis  B  surface  antigen  (HBsAg)  and 
evidence  of  Human  ImmunodeBciency 
Virus  (HIV),  participate  in  an  approved 
program  to  demonstrate  proHciency  in 
performing  these  tests.  This  proposed 
rule  is  part  of  an  FDA  program  to 
provide  increased  assurance  of  the 
quality  of  laboratory  performance. 
DATU:  Comments  by  July  6, 1968.  FDA 
proposes  that  the  effective  date  of  any 
final  rule  be  60  days  after  the  date  of  its 
publication  in  the  Federal  Register. 
ADOwaas:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Adaainistradon.  Rol 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 


ran  RNrmen  wwwmatioii  contact: 

JoAnn  Minor,  Center  for  Biologies 
Evaluation  and  Research  (HF^130), 
Food  and  Drug  Administration.  8800 
Rockville  Pike.  Bethesda.  MD  20892. 
301-295-6188. 

auPfiaMaNTARV  hipomnation:  FDA  is 
proposing  to  amend  the  regulations 
concerning  blood  and  blood  components 
intended  for  transfusion  or  for  further 
manufacture  (hereafter  referred  to  as 
blood  and  blood  components)  to  require 
that  laboratories  performing  required 
tests  for  evidence  of  HIV  or  hepatitis  B 
surface  antigen  participate  in  approved 
proficiency  testing  programs.  The 
proposed  regulations  would  require 
these  laboratories  to  perform 
successfully  in  such  programs  to  be 
considered  qualified  to  conduct  required 
HIV  or  HBsAg  testing. 

LBackgroond 

Because  blood,  blood  components, 
and  blood  products  have  the  potential  to 
transmit  HIV  (the  causative  agent  of 
acquired  immunodeficiency  syndrome 
(An)S))  and  the  virus  that  causes 
hepatitis  B,  FDA  has  required  each 


donattOB  of  Mood  or  blood  comf 
In  ba  taslad  nppwpriately  to  detaot 
evidence  of  HIV  or  HBaAg  (21 
610.40  and  610.45).  Units  testing  i 
or  repeatably  reactive  to  these  tMis  are 
not  to  be  shipped  or  used  in 
manufacturing  biological  produds 
except  under  specified  narrowly  IMlai 
circumstances  (21  CFR  6ia40  (^  and  (d) 
and  6ia45(c)). 

As  part  of  this  procedure  designed  to 
help  protect  the  public  against  thaM 
serious  and  life-threatening  disc  a— a.  it 
is  'Tiportant  that  the  testing  for  evidenoa 
oi  HTV  and  for  I-iBsAg  be  adequaln^ 
and  accurately  performed.  FDA 
regulations  currently  require  such 
testing  to  be  performed  by  the 
facility,  by  personnel  of  an 
establishment  Ucensed  to 
blood  or  blood  derivatives  nnder  aectioa 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  282),  or  by  a  clinical  laboratay 
that  meets  the  standards  of  te  Clinical 
Laboratory  Improvement  Act  of  VtBf 
(CLL\)  (42  U.S.C.  283a],  provided  that 
the  establishment  or  laboratory  ii 
qualified  to  perform  the  test  (21  Cn 
6ia40(b)  and  610.45(b)).  FDA  requhna 
that  tests  approved  for  this  purpose  be 
used,  and  the  specific  method  for 
carrying  oat  aach  licensed  test  is 
described  in  the  labeling  accomi 
the  test's  reagents. 

RecenUy,  questions  have  been  raised 
concerning  the  controls  over 
peifannanoe  of  these  required  teals  by 
testing  facilities.  The  Presidential 
CoBfldiesion  on  the  HIV  Epidemic  (the 
Conuniaaion)  has  recommended  the  asa 
of  proficiency  testing  programs  to  help 
ensure  high  quality  performance  by 
teadne  laboratories.  (Report  of  the 
Presidential  Conunission  on  the  Haasan 
Immunodeficiency  Virus  Epidemic  Qune 
1968),  pp.  80-81).  On  August  5, 198B.  in 
response  to  the  Commission's 
recommendations,  the  President 
directed  the  Department  of  Health  and 
Human  Services  (DHHS)  to  take  steps  to 
improve  the  quahty  of  hOV  antibody 
laboratory  testing.  (Memorandum  for  (he 
Secretary  of  Health  and  Human  Services 
from  President  Ronald  Reagan  dated  •/ 
5/68,  p.  1.) 

FDA  is  issuing  this  proposed  role  as 
an  additional  step  in  a  continuing 
program  to  improve  laboratory  qoalUy. 
FDA  has  accelerated  its  inspection 
program  so  that  every  blood 
establishment  in  the  United  States  was 
inspected  in  1988.  A  number  of  problems 
were  found  related  to  the  interpretation 
of  test  results  and  the  disposition  of 
products  that  had  not  met  all  testing 
requirements.  FDA  assured  that 
appropriate  corrective  actions  vmn 
taken,  including  recalls  of  a  nundhar  af 
blood  products  and  changes  in 


Idwratory  procedures.  The  problems 
aaoountered  demonstrate  that  a 
coaqilete  program  of  quality  assurance 
should  be  in  place  to  prevent 
daAciencies  in  laboratory  testing. 

nofidency  testing  is  commonly  used 
for  many  testing  procedures  to  assure 
ftat  test  accuracy  is  being  maintained 
itmff  State  and  private  organizations 
offsr  proficiency  testing  programs.  In 
ganeraL  the  organization  conducting  the 
paoficiency  testing  program  periodicaUy 
pralests  samples  and  distributes  them  to 
participating  laboratories.  The 
laboratories'  supervisory  staff  knows 
diat  the  test  samples  come  from  the 
profidancy  testing  program,  but  the 
iaboraloiy  is  expected  to  test  the 
prafidency  samples  as  it  would  any 
patient  or  donor  sample.  The  results  are 
reported  back  to  the  organization 
coaducting  the  program,  which  scores 
the  results  and  reports  them  to  each 
laboratory.  Repeated  unsuccessful 
participation  in  the  profidency  testing 
program  would  indicate  that  the 
laboratory  should  reevaluate  its 
operations  and  take  corrective  action,  as 
naoessary,  to  improve  the  quahty  of  the 
laboratory's  testing  program.  Thus, 
prafidency  testing  serves  as  a  quality 
aaaurance  tool  for  use  by  the 
Udnratories. 

As  part  of  a  DHHS-wide  program  to 
accomplish  the  goal  of  improving  the 
quality  of  laboratory  testing,  FDA  is 
prapoahig  to  amend  the  regulations 
concerning  blood  and  blood  components 
to  require  profidency  testing.  Another 
part  of  this  departmental  initiative  is  the 
regalation  proposed  by  the  Health  Care 
Financing  Administration  (HCFA)  on 
Angust  5, 1988  (53  FR  29590).  Under  this 
proposed  regulation,  HCFA  would 
require  laboratories  seeking  approval 
for  Medicare  or  Medicaid 
refanbursement  or  licensing  under  the 
Clinical  Laboratories  Improvement  Act 
of  1967  (CUA)  to  enroll  in  an  approved 
proficiency  testing  program.  (See 
proposed  42  CFR  493.21  (53  FR  29590  at 

»«11))- 

Although  many  laboratories  testing 
blood  Old  blood  components  would  be 
subject  to  HCFA's  proposed  regulations, 
some  laboratories  performing  HIV 
antibody  or  HBaAg  testing  would  not  be. 
These  include  establishments  that  do 
not  receive  Medicare  or  Medicaid 
reimbursement,  as  well  as  those  that  do 
not  engage  in  testing  in  interstate 
coaamerce.  (See  proposed  42  CFR  493.1 
(SS  FR  29590  at  29610)).  FDA's  proposed 
ragulatiosi  would  assure  that 
laboratories  not  covered  by  HCFA's 
pnpoaad  regulations  will  partidpate  in 
paoiUency  testing  programs.  (Recent 
amendments  to  the  Clinical  Laboratory 
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Improvement  Ad  will  expand  HCFA's 
authority,  beginning  January  1, 1990,  to 
include  the  r^ulation  of  laboratories 
that  engage  solely  in  testing  in  intrastate 
commerce.) 

FDA's  proposed  regulations  are 
intended  to  supplement,  not  supersede, 
the  regulations  proposed  by  HCFA,  so 
that  all  blood  and  blood  product  testing 
laboratories  in  the  United  States  would 
be  subject  to  profidency  testing.  In  the 
future,  however.  FDA  may  consider 
issuing  its  own  regulations  to  establish 
specific  requirements  for  these 
proficiency  testing  programs.  Such  FDA 
regulations  would  be  considered  if 
development  of  the  HCFA  final  rule  is 
substantially  delayed  or  if  the  HCFA 
final  rule  does  not  provide  specific 
assurance  that  a  laboratory  testing 
blood  or  blood  products  is  qualified  to 
conduct  the  required  HIV  or  HBsAg 
testing. 

a  Highlights  of  die  Proposed  Rula 

FDA  is  proposing  to  require  that  any 
laboratory  or  other  fadlity  that  performs 
either  the  FDA-required  test  for  HBsAg 
or  for  evidence  of  HTV  (currently,  the 
test  for  antibody  to  HTV)  participate 
successfully  in  an  approved  program  to 
demonstrate  proficiency  in  performing 
the  tests.  The  proposed  rule  would  apply 
to  any  laboratory  performing  such 
testing  on  behalf  of.  or  as  part  of,  any 
registered  blood  establishment,  whether 
licensed  or  unlicensed,  and  induding 
any  plasmapheresis  center.  (Registered, 
unlicensed  blood  establishments  may 
collect  and  process  blood  and  blood 
components  solely  for  intrastate 
distribution.) 

Laboratories  would  be  required  to 
.  partidpate  in  a  profidency  testing 
program  approved  by  FDA;  however, 
programs  already  approved  by  HCFA 
would  be  viewed  as  meeting  FDA 
requirements.  A  laboratory  that  fails  to 
perform  successfully,  as  defined  by  the 
organization  directing  the  program  at 
the  time  of  enrollment  would  be 
required  to  notify  FDA  immediately  by 
phone  or  other  means,  with  a  followup 
notification  in  writing  required  within  30 
days  after  the  laboratory  is  so  notified. 
The  written  notification  to  FDA  would 
include  a  description  of  the  problem 
believed  to  have  resulted  in  the  failure 
and  a  description  of  any  plans  of 
corrective  action.  After  notification. 
FDA  would  initiate  appropriate  action  to 
assure  the  adequate  performance  of  the 
laboratory  and  the  continued  protection 
of  the  pubUc  health. 


m.  Provistons  of  die  Proposed  Rule 

A.  Requirement  To  Participate  in  a 
Proficiency  Testing  Program 

FDA's  proposed  amendments  to  the 
blood  and  blood  produd  regulations  are 
intended  to  help  assure  that  every 
establishment  or  laboratory  performing 
FDA-required  tests  for  evidence  of  HTV 
or  HBsAg  is  qualified  to  perform  such 
tests,  as  evidenced  in  part  by  successful 
partidpation  in  an  approved  profidency 
testing  program.  Proposed  21  CFR 
606.145(a)  would  require  laboratories 
performing  either  of  the  tests  required 
under  21  CFR  6ia40  (HBsAg)  or  21  CFR 
610.45  (HIV)  to  partidpate  in  a 
proficiency  testing  program. 

Throughout  this  proposed  rule,  FDA  is 
using  the  term  "test  for  evidence  of 
HIV"  rather  than  "test  for  antibody  to 
HIV,"  so  that,  if  a  test  other  than  the  test 
for  antibody  for  HIV  is  approved  by 
FDA  as  appropriate  for  testing  in 
accordance  with  21  CFR  610.45, 
partidpation  in  proficiency  testing  for 
the  new  test  would  be  required  without 
necessitating  additional  nilemaking. 

FDA  is  not  proposing  to  require  that 
laboratories  |>erforming  the  Western 
Blot  test  for  detecting  HIV  partidpate  in 
a  profidency  testing  program.  The 
Western  Blot  test  is  not  used  for 
assiuing  product  safety  under  FDA's 
requirements  but  is  routinely  used  by 
blood  establishments  to  gather 
additional  evidence  of  ii^ection  with 
HIV  before  the  donor  is  notified  of 
positive  test  results.  The  Western  Blot 
test  is  also  used  as  part  of  a  testing 
algorithm  to  determine  whether  a  donor 
who  has  previously  tested  reactive  to 
the  required  test  for  HTV  tested  "false 
positive"  and  therefore  may  reenter  as  a 
donor  of  blood  and  blood  components. 
The  Western  blot  test  is  used  in  clinical 
settings  as  part  of  determining  whether 
a  patient  is  infected  with  HIV.  FDA  is 
not  aware  of  any  profidency  testing 
programs  that  currently  have  the  ability 
to  condud  profidency  testing  for  the 
Western  Blot  test 

FDA  invites  comment  on  whether 
proficiency  testing  for  the  Western  Blot 
test  should  be  required  and,  if  so,  the 
scope  of  such  a  requirement  Profidency 
testing  for  the  Western  Blot  test  could 
be  required  only  for  blood 
establishments  regulated  by  FDA  or  the 
scope  could  be  expanded  to  include  all 
laboratories  regulated  by  HCFA  who 
conduct  Western  Blot  testing  in  a 
clinical  setting.  The  comments  received 
will  be  considered  by  both  FDA  and 
HCFA  in  preparing  their  respective  final 
rules. 

The  term  "laboratories"  as  used  in 
proposed  21  CFR  606.145  is  intended  to 
indude  any  entity  which  performs  either 


the  HBsAg  test  or  the  test  for  evidence 
of  HIV  pursuant  to  FDA's  regulations. 

B.  Standards  for  Acceptable  Proficiency 
Testing  Program 

Proposed  21  CFR  606.145(b)  and  (c) 
address  the  criteria  for  acceptable 
profidency  testing  programs.  The 
general  standards,  as  set  forth  in 
proposed  21  CFR  60e.l45(b),  would 
provide  that  the  program  must  be 
adequate  to  demonstrate  and  evaluate 
the  laboratory's  performance  of  the 
HBsAg  and  evidence  of  HTV  tests.  A 
profidency  testing  program  is  most 
useful  when  it  measures  the  laboratory's 
performance  under  the  laboratory's 
usual  practice.  Therefore,  the  proposal 
would  require  that  proficiency  samples 
be  tested  (1)  Under  routine  conditions, 
(2)  as  part  of  the  laboratory's  regular 
woridoads,  (3)  by  the  personnel  who 
routinely  perform  the  tests,  and  (4)  using 
the  laboratory's  usual  methods. 

Proposed  21  CFR  606.145(c)  would 
require  that  a  laboratory  enroll  in  a 
profidency  testing  program  that  has 
been  approved  by  the  Diredor,  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  in  FDA.  FDA  recognizes  that 
many  laboratories  are  regulated  both  by 
FDA  and  HCFA  and  would  want  to 
enroll  in  one  profidency  testing  program 
to  meet  the  requirements  of  both 
agendes.  FDA  is  cooperating  dosely 
with  HCFA  to  assure  that  profidency 
testing  programs  conforming  with 
HCFA's  final  rule  will  be  appropriate  for 
complying  with  FDA's  requirements. 
Proposed  21  CFR  606.145(c)  would 
provide  that  proficiency  testing 
programs  approved  by  HCFA  will  be 
approved  by  FDA  upon  the  submission 
of  the  written  approval  by  HCFA  of  the 
profidency  testing  program  for  the  test 
category  that  indudes  the  tests  for 
HBsAg  and  evidence  of  HIV.  FDA  is 
proposing  to  require  its  approval  of 
programs  already  approved  by  HCFA  so 
that  FDA  can  ident^  the  criteria  for 
unsuccessful  performance  consistent 
with  each  program  and  instnid  the 
program  organization  concerning  the 
obligations  for  laboratories  to  notify 
FDA  of  unsuccessful  performance  in  the 
proficiency  testing  program.  The 
profidency  testing  program  would  be 
expeded  to  notify  each  laboratory  upon 
enrollment  of  its  obligation  to  notify 
FDA  in  the  event  that  the  laboratory 
fails  to  partidpate  successfully.  By  not 
identifying  the  exad  circumstances  for 
FDA  notification  in  the  regulations,  FDA 
will  have  the  flexibility  to  seled 
appropriate  notification  procedures  for 
each  type  of  proficiency  testing  program. 
(See  proposed  21  CFR  606.145(d)  and  the 
discussion  below.) 
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A  proficiency  testing  program  leeHng 
FDA  approval  under  propoaed  21  CFR 
606.145(c)  that  has  not  already  been 
approved  by  HCFA.  would  be  tequtoed 
to  submit  a  complete  description  of  the 
program  to  FDA  Ear  review  and 
approval.  Proficiency  testing  programs 
seeking  FDA  approval  but  not 
participating  under  HCFA's  regulations, 
would  not  necessarily  be  tequlred  to 
meet  HCFA's  regulations.  For  example, 
criteria  applicable  to  specialties  and 
subspecialties  may  not  be  necessary  to 
meet  FDA's  requirements.  However, 
FDA  intends  to  assure  &at  any 
proficiency  testing  programs  under  its 
regulations  are  at  least  equivalent  to 
those  programs  meeting  HCFA's 
standards  in  demonstrating  the 
profideocy  of  laboratories  in  (wrforming 
the  required  tests.  Before  publication  of 
any  final  rule  resulting  froiB  diis 
proposal  FDA  intends  to  provide 
additional  guidance  oonceintng  the 
information  that  should  be  suixDitted 
when  requesting  approval  of  a 
proficiency  testing  propam  not  already 
approved  by  HCFA. 

FDA  is  proposing  that  each 
proficiency  testing  prayam  request  FDA 
approval  rather  than  proposing  that 
each  laboratoiy  request  approval  of  the 
program  in  which  it  deots  to  participate, 
as  the  least  bwdensome  means  for  aO 
concerned  of  assuring  that  each 
laboratory  will  participate  in  a  program 
acceptable  to  FDA  and  that  eadi 
laboratory  is  aware  of  its  specific 
notification  obligatieos  «n«ier  proposed 
2lCTRfl0e.l45(d). 

FDA  is  not  proposing  at  this  time  to 
include  specific  standards,  other  than 
tiiose  in  21  CFR  6Q&145  (b)  and  (c). 
conoeroing  the  criteria  for  approval  and 
structure  of  proficiency  testbig  programs 
and  the  criteria  for  successful 
performanoe  for  laboratories 
participating  in  profidani^  testing. 
Those  proficiency  testing  programs  and 
laboratories  regulated  botii  by  HCFA 
and  by  FDA  would  be  required  to  meet 
tiie  criteria  set  fortii  in  HCFA's 
regulations,  when  they  become  final 
HCFA's  standards  apply  to  groups  of 
related  tests,  rather  than  individual  tests 
as  do  FDA's  regulations.  Because  the 
applicable  HCFA  regulations  also 
reference  many  other  tests  unrelated  to 
this  proposed  rule,  FDA  is  not  repeating 
the  applicable  HCFA  regulations  in 
proposed  21  CFR  ao&14S.  If  standards 
specific  for  the  tests  for  HBsAg  and  anti- 
HIV  are  inchided  in  HCFA's  find 
regulations.  FDA  %vouid  consider  cross- 
referencing  tiiem  in  21  CFR  aoa.145  for 
die  convenience  of  those  laboratories 
Out  must  meet  both  FDA's  and  HCFA's 
"egulations. 


Under  the  propoeed  HCFA  proficiency 
testing  program  (42  CFR  493.111).  at 
least  two  samples  per  test  proceduro 
must  be  tested  eedi  qoarter.  To 
partidpete  siiooessAiUy,  a  labentory 
may  not  (1)  For  each  test  event  (e,g.. 
each  quarter)  have  a  lest  Cor  which  att 
results  have  been  unacceptable:  aad  (2) 
for  two  consecutive  test  events  bsve  an 
unsatiafiactofy  result  on  one  of  the  two 
rk«ii«ny  In  additioo.  far  all  tests  in 
the  "General  faBiniBokigy''  subspecialty, 
which  iacfaides  the  tests  for  aati-HIV 
and  HBsAg.  a  score  of  80  percent  of 
acceptaUe  resdts  nnist  be  obtained  for 
each  testing  event  (See  HCFA's 
proposed  42  CFR  4iB.47.) 

Laboratories  faiiing  to  meet  these 
criteria  must  enroU  in  an  -enhanced 
proficiency  testing  program"  (42  CFR 
493.22(b)f).  fai  an  enhanced  proficiency 
testing  propvm.  a  laboratory  must 
participate  sncoessfiiUy  hi  three 
consecutive  testing  events,  occurring 
quarterly  or  more  mqnently.  Six 
samples  are  tested  on  each  event  A 
labcmtory  must  obtain  an  overall  score 
for  each  event  of  at  least  80  percent  and 
must  acfaiev«  correct  resolts  on  5  of  0 
samples  for  the  first  testing  event  10  of 
12  samples  for  die  first  and  second 
testing  events;  and  15  of  18  samples  for 
all  three  testing  events  (21  CFR 
493.2S(a)).  (Pbr  example,  if  a  laboratory 
achieves  correct  results  on  all  six 
samples  in  the  first  testing  event  the 
laboratory  must  then  adiieve  correct 
results  on  at  least  four  of  the  six 
samples  in  the  second  testing  event) 
These  proposed  HCFA  requirements  are 
subject  to  change  as  a  result  of  public 
comment  on  the  proposed  rule  and 
because  of  recent  legislation  affecting 
that  agency's  proficiency  testing  rules. 
FDA  is  cooperating  closely  with  HCFA 
to  assure  that  proficiency  testing 
programs  conforming  to  HCFA's  find 
rule  will  be  appropriate  for  complying 
with  FDA's  requirements.  However. 
FDA  Is  not  proposing  to  require  tiiat 
laboratories  otfierwise  not  regulated  by 
HCFA  must  follow  HCFA's  proficiency 
testing  requirements.  FDA  is  proposing 
that  laboratories  participating 
successfully  in  a  proficiency  testing 
program  in  accordance  with  HCFA's 
requirements  would  also  meet  FDA's 
proposed  requirements. 

FDA  cmisidered  whether  to  propose 
more  stringent  standards  than  those 
proposed  by  HCFA  for  demonstrating 
proficiency  in  tests  that  are  performed 
for  assuring  the  safety  of  the  blood 
supply,  particularly  for  the  test  for  anti- 
HIV.  HCFA's  proposed  requirement  that 
clinical  laboratories  obtain  a  soon  of  60 
peroent  acceptable  results  for  all  tests  in 
the  "General  Immunology"  subspecialty 


is  intended  to  ideoUfy  possible  problaou 
in  perfamiag  a  related  group  of  tests 
that  often  use  similar  equipment  and 
methodology.  Hw  other  criteria  for 
successful  performance  are  intended  to 
identify  possible  problems  in  any 
specific  test  prooedore  listed  under  the 
subspecialty.  FDA  considered  whether 
to  set  a  more  stringent  standard  than  80 
penent  accq»table  results,  such  as  90 
peroeat  acceptable  results,  for  the  FDA 
reqdred  tests  for  HBsAg  and  anti4iIV. 
thereto  pioviding  a  criterion  more 
direcdy  applicable  to  tiiese  specific 
tests.  In  the  proficiency  testing  programs 
currently  in  existence,  from  two  to  five 
samples  per  test  procedure  are  tested 
each  qaarter.  Many  small  laboratories 
affiliated  with  Mood  establishments 
perform  only  die  tests  for  HBsAg  and 
anti-HIV  and  would  test  only  4  to  10 
proficiency  testing  samples  per  quarter. 
The  setting  of  a  more  stringent  and  more 
specific  criterion  would  mean  that  a 
single  incorrect  test  result  could  result  in 
unsuccessful  performance.  FDA  believes 
that  a  laboratory  should  be  concerned 
about  any  incorrect  test  result  and 
should  determine  the  cause  of  the  error 
and.  if  appropriate,  take  corrective 
action.  However,  FDA  wishes  to  inquire 
whether  isolated  errors  ^lould  result  in 
regulatory  action,  such  as  required 
enrollment  in  an  enhanced  proficiency 
testing  program  or  required  notification 
df  FDA.  The  proposed  proficiency 
testing  program  would  be  only  part  of 
the  system  for  assuring  the  contintted 
quality  of  the  testiitg  of  blood j|nd  blood 
components.  In  accordance  widi  die 
instructions  provided  with  each  test  kit 
positive  and  negative  control  samples 
are  included  with  each  test  ran.  In 
accordance  widi  21  CFR  806.140(b).  each 
laboratory  must  have  control  procedures 
for  routinely  monitoring  the  reliability, 
accuracy,  precision  and  performance  of  ■ 
laboratory  test  procedures  and 
instruments.  FDA  beheves  that  these 
quality  assurance  measures,  considered 
together,  are  adequate  to  assure  the 
continued  quality  of  the  testing  of  blood 
and  blood  components.  Therefore,  at 
this  time,  PDA  does  not  believe  that 
standards  more  stringent  than  those 
proposed  by  HCFA  for  demonstrating 
proficiency  are  needed. 

In  some  cases,  a  proficiency  testing 
program  currently  ships  samples  to  each 
laboratory  for  testing;  in  other  cases,  the 
samples  are  hand  delivered  by  a 
representative  of  the  |m>gram,  usoally 
as  part  of  an  overall  inspection  (^  the 
laboratory  under  HCFA's  standards. 
(The  samples  are  customarily  not 
"blinded":  that  is,  proficiency  testing 
saaq>las  are  usually  identifitKl  as  SMch  to 
the  laboratories  that  are  being  tested^ 


FDA  considered  whcffher  to  'initiate  its 
own  mandatoiy  ji  x/D^ieucj  testing 
program  ns  part  of  Its  proficiency  testing 
initiative.  As  part  «f  its  rautias 
inspaciisB  af  bleed  •eetablishaeala.  FDA 
could  provide  quality  control  lest 
samples  and  monitor  Die  testing  of  the 
samples  ditruig  the  in^eotioii.  la  this 
raannec  FDA  could  aare«iaBelfr 
monMorlhe  tesluig«fpnrfioienoy  testing 
samples  as  performed.  However,  H)A 
does  not  currently  have  "fte  resources 
for  the  routine  coBet^on.  testiivg. 
handling,  and  distribution  cJ  appropriate 
samples  and  the  sootine  precessii^of 
test  results.  Such  a  propan  wondd 
require  specialiEed  training  for  FDA 
inve^igators  who  would  administer  the 
program  and  additional  facilities, 
expertise,  and  wqdpiiuit  wmAd  be 
neceseaiy  for  ]ireparing  and  haadyjin 
test  sasqiles.  ForonBit  toba'ateries.  on 
FDA  athidnisleBai  an^ite  psofideBcy 
testing  program  anmUibc^aplioative  of 
caiveMt  OBisite  ytogtams  oendocted 
under  HCFA's  requireineiIts.HiiiB,  FDA 
believoB  at  ^s  ^tirae  thM  the  yrepaeed 
proficiency  testing  requiremente,  diceg 
with  -etiwr  -quality  cuirtiul  measures 
oescnoeu  ^isevi^iepe  m  <ins  Qocumern. 
will  adequately  assure  contintied 
accurate  testing  by  labonrtories. 
Accordingly,  FDA  does  not  bcKeve  tft 
this  time  that  Ihe  linttted  benefits  that 
would  be  derived  from  conducting  its 
own  proficiency  testing  program  just^ 
the  increased  resource  demands  that 
would  be  placed  on  the  agency  to 
initiate  and  administer  such  a  pratgrasL 
FDA  particularly  invites  oomaneots  on 
the  following  issues:  {i)  Wfaelfaer 
HCFA's  regulations  ^uld  be  oross- 
refeteaoed  in  FDA's  regulations 
concerning  proficiency  testing:  {Z} 
whether  FDA  ^sukl  provide  in  I^A's 
regalutions  specific  atringeoft  standards 
for  performing  successfully  in 
proficiency  teetiag,  particnlaiiy  lor  the 
test  for  auti'HlV,  and  what  tfavsc 
standards  SboiM  be:  )(S)  whether 
specific  standards -Sboold  be  tnduded  In 
FDA's  regidstions  for^ie  stnioture^rf 
proficieHcy  testing  pro-ams  hit  ended  to 
meet  FDA's  requirements;  (4)  whether 
isolated  errors  should  restdt  in 
regulatory  actions,  such  as  required 
enroliment  in  an  enhanced  proftdency 
testing  program  er  required  notffication 
of  FDA:  (5)  whetiier  FDA  should 
consider  blind  testing  and  "how  sudi 
testing  could  Ite  made  operational:  and 
(6)  whether  FDA  should  provide  quality 
control  san^pAes  for  testing  durii^ 
inspection  assart  af  its  mandatory 
proficiency  ieatJmg  fungrama. 


C.  Nvt^ication  to  FDA  vfVnsaccessfi/l 
Participation  in  Pix/ftdency  Testing 
Program 


iFQA  will  not  itself  be 
condfMCting  tiie  proficiency  testing 
programs,  tt  is  smportMit  <tfaat 
labors tcmn  be  reqaned  to  artier  ¥OA 
when  fbey  have  failed  to  meet  the 
perfanDance  atandanis  of  tiie  pregtan 
in  whi(Alhey«fe<enrelled.Onlyif  FDA 
is  informed  of  eucfa  firilnres  can  the 
agency  assess  the  Mgnifioanoe  of  the 
unsatisfactory  performance  and  assure 
that  appropriate  steps  are  taVen  to 
improve  the  perfonaance  of  Ibe 
laboratory  or  otherraae  proted  the 
publicfaeakh. 

Therefore,  proposed  21  <39  806.145 
woidd  require  a  laberatory  Ast  fails  to 
meet  ^e  standards  frf  the  appUcelMe 
profidem^  teeing  pregrara  to  notify 
FDA  immediatoly  Vy  phvne  er  ether 
rapid  mmmm  of  dmbm— ioation,  such  «s 
by  foosiarilB  -decfreiyc  li  anomiesion 
(FAX).  A  fottowwp  ^written  report  iwidd 
be  required 'w^ftin  10  days  after  fte 
laboretery  received  notice  of  ««di 
faihae.  A  lUfceiutury  w«idd  W  required 
to  include  in  ^  written  ntfttficatiea  fiie 
laboratory's  evaluation  of  theproblen 
that  resulted  in  unsuccessful 
performance  and  a  desuilj^tiuu  vf  its 
plan,  inclmling  any  action  ahvady  tAxn. 
for  corredmg  ftie  proWem.  To  ensure 
that  no  pnblems  of  unsuccessful 
performance  are  missed,  the  agency  also 
proposes  that  an  approved  proficiency 
testfng  program  netfiy  FDA  witldn  30 
days '^  a  faflnre  %y  any  oif  its 
partidparrts. 

FDA  is  requiring  the  laboratory  to 
report  a  profidentgr  testing  failure  to 
FDA,  beoanse  only  the  iaboratoiy  can 
quickly  provide  the  information  needed 
to  assess  the  nature  of  the  testing  failure 
and  to  determine  what  appropriate 
followup  action  should  be  taken.  FDA  is 
requiring  the  profidency  testing  program 
to  report  the  failure  as  an  added 
insurance  'tiiatH)A  is  made  aware  of  all 
testing  failures. 

The  criteria  for  unsuccessfid 
performance  that  would  trigger  the  FDA 
notification  requirement  would  be 
established  at  the  time  «f  approval  ef 
the  program.  £aoh  laboratory  wpeld  "be 
instructed  by  the  entity  conducting  the 
proficiency  testing  program  of  the 
criteria  for  "unsuccessful  performance" 
and  for  notifying  FDA  at  ti»  time  of 
enrollment  in  "Aw  program. 

FDA  also  proposes  in  21  CFR 
606.14S(d)  te  provide  specifically  dial 
laboratories  mBke<AieTe8iths  c^'tiieir 
proficiency  tests  «v8i3a'ble  to  FDA  upon 
requeM,  Induing,  fer-example,  during 
FDA  inspection  of  the  Wberatory. 


FDA  is  not  proposing  that  laboratories 
or  pn^fn:iency  testing  prugrauis  routinely 
submit  profidency  testing  results  to 
FDA.  HCFA  proposed  to  require  that 
each  profideniy  testing  program  issue 
reports  on  each  laboratory's 
perfonnance  to  the  State  survey  agency 
responsible  Tor  inspeding  the  laboratory 
and  issue  cumulative  reports  on 
Medicare-approved  and  CLLA-hceased 
laboratories  to  DHHS.  See  HCFA's 
proposed  42  CFR  493.93.  FDA  does 
intend  to  monitor  proficiency  testing. 
inc1udn>g  by  exasoining  test  results,  as 
part  of  its  routine  Inspection  of  blood 
establishments.  Other  than  in 
conjunction  with  an  FILA  inspectioa  a 
labocatory  would  be  required  to  report 
test  results  only  when  the  laboratoiy 
fails  to  peif orm  successfully  in  its 
proficiency  testing  program.  FDA  invites 
comment  toa  whedier  (he  proposed 
system  of  impacting  results  xnly  upon 
unsuooeaafolpedocmance  wfllbe 
adequate  to  .assure  the  onntimip^^  qiiaUty 
of  laboratory  ipyting 

D.  Potembal  Itemificotiane  -ef 
Unsuocessfal  PaificTpaUmi  in 
Proficiency  Testing  Program 

The  ptirpese-M  the  ntrtfficelKin 
requirement  as  discussed  above,  is  te 
allow  FDA  toerrahiate  (heaitualian«nd. 
if  necessari'.  take  appropriate  action. 
Any  laboratory  thai  iails  its  profkaeacy 
testing  prq^am  will  be  oloaely 
monitored  by  FDA  regardiog  the  safety 
of  the  labasatoty's  bleed  products.  In 
order  for  sach  a  iaberataiy  to  oontsnue 
to  perfersB  FDA-««quired  tests -on  blood 
and  blood  components,  it  must 
demonstrate  to  FDA's  salisfactian  that 
its  staff  amdpnscadnres  are  adeqnaletB 
asauc  the  safety  of  its  products. 

ftepoeedai  C»  606J45Mii 
intended  to  mske  dear  sewM,  likely 
consequences  ef  faHare  to  perfonn 
sucoesefoMy  in  profidency  testing 
programs.  Paragraph  ^  of  21  CFR 
606.145  would  audiorize  FDA  to  tdce 
any  appropriate  action,  indeding  (1) 
requiring  changes  in  laboratory 
procedures  or  staffing,  (2)  reqwring  Am 
laboratory  to  emnH  its  staff  in  euitsMe 
tminngpnvans.  and  (S)  FDA 
inspection  ^'Ae  toheratoiy.  The 
appsepriate  adiens  taken  iiy  the 
laboratory  and  FDA  wifl  depend  on  the 
natve  «f  the  proficiency  testing  fattvnv. 
i.e.  equipment  fadiffe.  olerical  foilore, 
deficiendes  in  %)w  iinii  si  eicpertisc  'tff 
laboratory  pf  rseid.  and  psoUena 
related  to  the  sample  (and  not  to  the 
labarotoiy^s  testing  systenr). 

It  based  en  the  available  information. 
FDA-detemine*  ttfet  tire  laboratory^ 
testing  program  is  not  aoequate  to 
assure  the  oontinutd  safety  sf  the  blood 
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or  blood  components  being  tested,  the 
agency  may  decide  that  the  laboratory  is 
not  qualified  to  perform  FDA-required 
tests  on  blood  and  blood  components. 
Then,  until  adequate  performance  has 
been  demonstrated  to  FDA's 
satisfaction,  the  laboratory  would  be 
deemed  unqualified  to  perform  FDA- 
required  tests. 

Similar  procedures  have  been  relied 
on  in  the  past  when  FDA  inspections 
have  revealed  serious  shortcomings  in 
laboratory  practices.  These  procedures 
have  proved  successful  in  assuring  the 
continued  availability  of  safe  and 
effective  blood  and  blood  products. 

In  order  to  emphasize  that  the 
proposed  proficiency  testing 
requirements  are  directly  related  to  the 
requirements  that  the  HTV  antibody  and 
HBsAg  tests  be  performed  by  qualified 
laboratories,  the  agency  is  also 
proposing  to  revise  21  CFR  610.40  and 
610.45.  These  proposed  revisions  state 
that  a  laboratory  performing  an  FDA 
required  test  for  HBsAg  or  evidence  of 
HIV.  respectively,  must  participate 
successhilly  in  a  proficiency  testing 
program  consistent  with  proposed  21 
CFR  606.145. 

IV.  EnviromneBtal  and  Ecoaomk 
Impacts 

The  agency  has  determined  under  21 
CFR  25.24(c)(10)  that  this  proposed 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

The  agency  has  examined  the 
economic  impact  of  this  final  rule  and 
has  determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291,  or  a 
regulatory  flexibility  analysis,  as 
specified  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Most  laboratories  would  already  be 
required  to  perform  proficiency  testing 
in  accordance  with  any  final  rule 
resulting  from  the  HCFA  proposed  rule 
of  August  5, 198&  Thus,  this  FDA 
proposal  affects  only  the  estimated  80  to 
100  laboratories  that  are  not  covered  by 
the  HCFA  proposal  but  are  regulated  by 
FDA.  Although  some  of  these 
laboratories  may  incur  costs  to  achieve 
the  required  compliance  with 
proficiency  testing  standards,  these 
costs  are  expected  to  be  relatively 
small. 

According  to  the  economic  analysis 
that  was  published  in  the  HCFA 
proposal,  HCFA's  proposed  rule  would 
not  have  a  significant  economic  impact. 
HCFA's  proposal,  if  finalized,  would 


affect  approximately  12,000  Federally- 
regulated  laboratories  located  in 
hospitals  and  independent  settings. 
Since  FDA's  proposal  would  affect  a 
much  smaller  number  of  laboratories  (80 
to  100),  FDA  has  determhied  that  the 
final  nile  will  not  be  a  major  rule  as 
defined  by  Executive  Order  12291. 
Further,  if  promulgated,  FDA  certifies 
that  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act. 

V.  Paperwork  Reduction  Act 

Section  606.145  of  this  proposed  rule 
contains  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(0MB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504,  et 
seq.).  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  FDA's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB,  Rm.  3208,  New 
Executive  Office  Bldg.,  Washington,  DC 
20503,  Attn:  Desk  Officer  for  FDA. 

VI.  Comments 

Because  of  the  importance  to  the 
public  health  of  having  this  new 
requirement  in  place  expeditiously,  the 
Commissioner  of  Food  and  Drugs  finds, 
in  accordance  with  21  CFR  10.40(b)(2). 
that  good  cause  exists  for  shortening  the 
comment  period  on  this  proposed  rule  to 
30  days,  liierefore,  interested  persons 
may.  on  or  before  July  6, 1989,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a  jn. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling.  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Parts  606  and  610  be 
amended  as  follows: 


PART  606-CURRENT  QOOO 
MANUFACTURINQ  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  606  continues  to  read  as  follows: 

Anthority:  Sees.  201.  SOI.  502, 505.  5ia  701, 
52  Stat  1040-1042  as  amended.  1049-1051  as 
amended  by  76  Stat.  780  1052-1053  at 
amended.  1065-1056  at  amended.  76  Stat.  794 
as  amended,  and  sec  301  of  Pub.  L  87-7S1  (21 
U.S.C  321.  351. 362.  356.  360  and  note.  371). 
the  Public  Health  Service  Act  (sees.  351  aiid 
361.  58  Stat  702  and  703  as  amended  (42 
U.S.C  282  and  264)).  and  the  Administrative 
Procedure  Act  (sees.  4. 10. 60  Stat.  238  and 
243.  as  amended  (5  U.S.C  553. 702, 703. 704)); 
21  CFR  5.10  and  6.11. 

2.  Section  606.145  is  added  to  Subpart 
H  to  read  as  follows: 

1 606.145    Proficiency  testing. 

(a)  Laboratories  performing  a  test  for 
hepatitis  B  surface  antigen  (HBsAg) 
required  by  i  610.40  of  this  chapter  or  a 
test  for  evidence  of  Human 
Immunodeficiency  Virus  (HTV)  required 
by  fi  610.45  of  this  chapter  shall 
participate  in  a  proficiency  testing 
program  as  described  in  this  section. 

(b)  The  proficiency  testing  program  for 
the  Pood  and  Drug  Administration 
(FDA)  required  tests  for  HBsAg  and 
evidence  of  HIV  shall  be  adequate  to 
demonstrate  and  evaluate  the 
performance  of  the  laboratory  in 
required  testing  for  HBsAg  or  evidence 
of  HTV  under  routine  conditions  of 
testing,  with  the  proficiency  samples 
tested  as  part  of  the  laboratory's  regular 
worldoad  by  personnel  who  routinely 
perform  testing,  using  the  laboratory's 
usual  methods. 

(c)  For  the  tests  described  in 
paragraph  (a)  of  this  section,  a 
laboratory  shall  enroll  in  a  proficiency 
testing  program  that  is  approved  in 
writing  by  the  Director.  Center  for 
Biologies  Evaluation  and  Research,  as 
appropriate  for  fulfilling  the 
requirements  of  this  section.  Proficiency 
testing  programs  approved  by  the 
Health  Care  Financing  Administration 
(HCFA)  will  be  approved  by  FDA  upon 
submission  to  the  Director.  Center  for 
Biologies  Evaluation  and  Research,  of 
the  written  approval  by  HCFA  of  the 
proficiency  testing  program  for  the 
applicable  tests. 

(d)  A  laboratory  failing  to  meet  the 
standards  for  adequate  performance  for 
the  tests  described  in  paragraph  (a)  of 
this  section  shall  notify  the  Director. 
Center  for  Biologies  Evaluation  and 
Research,  as  soon  as  possible  by  phone 
(301-295-8191)  or  other  means  of  rapid 
commimication  such  as  by  facsimile 
transmission  (FAX)  (FAX  301-295-^97). 
Written  notification  shall  be  submitted 
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by  the  laboratory  to  the  Director,  Center 
for  Biologies  Evaluation  and  Research. 
8800  Rockville  Pike.  Bethesda.  Maryland 
20802  «vithin  30  days  after  the  laboratory 
is  notified  of  such  a  failure.  The  written 
notification  shall  include  an  evaluation 
of  the  problem  and  a  description  of  the 
laboratory's  plan  for  corrective  action. 
The  laboratory  shall  make  the  results  of 
its  proficiency  tests  available  to  FDA 
upon  request  including  during  FDA 
bispection  of  the  laboratory.  The  criteria 
for  unsuccessful  performance  and  for 
reporting  to  FDA  under  this  paragraph 
will  be  established  at  the  time  of 
enrollment  in  the  proficiency  testing 
program.  In  addition  to  notification  by 
the  laboratory,  an  approved  proficiency 
testing  program  shall  notify  FDA  within 
30  days  of  a  failure  by  any  of  its 
participants. 

(e)  When  notified  of  a  failure  under 
paragraph  (d)  of  this  section.  FDA  may 
take  such  action  as  it  deems 
appropriate.  For  example,  the  agency 
may  inspect  the  laboratory,  require  the 
laboratory  to  enroll  its  staff  in  suitable 
training  programs,  or  require  changes  in 
laboratory  procedures  or  staffmg.  If, 
based  on  the  available  information;  FDA 
determines  that  the  laboratory  has  not 


demonstrated  that  its  testing  program  is 
adequate  to  assure  the  continued  safety 
of  the  blood  and  blood  components 
being  tested,  FDA  may  determine  that 
the  laborstory  is  no  longer  qualified  to 
perform  FDA-required  tests  on  blood 
and  blood  components  until  adequate 
performance  Is  demonstrated  to  FDA. 

PART  610-GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

3.  The  authority  citation  for  21  CFR 
Part  610  continues  to  read  as  follows: 

AUIfaority:  Sees.  201.  501.  502. 505.  5ia  701. 
52  Stat  1040-1042  as  amended.  1049-1051  as 
amended  by  76  Stat.  780, 1052-1053  as 
amended.  1055-1056  as  amended.  76  Stat  794 
as  amended,  and  sea  301  of  Pub.  L..  87-781  (21 
U.S.C.  321,  351.  352.  355.  360  and  note.  371). 
the  Public  Health  Service  Act  (sees.  351  and 
361.  58  Stat  702  and  703  as  amended  (42 
U.S.C.  262  and  264)).  and  the  Administrative 
Procedure  Act  (sees.  4. 10  60  Stat  238  and 
243.  as  amended  (5  U.S.C  553. 702. 703, 704)); 
21  CFR  5.10  and  5.11. 

4.  Section  610.40  is  amended  by 
red^ignating  paragraph  (f)  as  (g)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


9610140    TeMfor 


(f)  Proficiency  testing.  Laboratories 
performing  tests  for  hepatitis  B  surface 
antigen  required  by  this  section  shall 
participate  successftilly  in  a  proficiency 
testing  program  consistent  with 
§  606.145  of  this  chapter. 

5.  Section  610.45  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

9610.45    Human  hnmunodeflctoney  Vims 
(HIV)i 


(d)  Proficiency  testing.  Laboratories 
performing  tests  for  evidence  of  HTV, 
including  tests  for  antibody  to  HIV.  as 
required  by  this  section  shall  participate 
successfully  in  a  proficiency  testing 
program  consistent  with  S  606.145  of  this 
chapter. 
n«iik  E.  Young. 

Commissioner  of  Food  and  Drugs. 
OtisR.Bo«ran. 
Secretary  ofHeallli  and  Human  Services. 

Dated:  January  19. 1960. 
(PR  Doc  80-13340  Filed  6-6-88(  a-45  am) 
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DEPARTMEHT  OF  TRANSPORTATION 
Fadaral  Avtatlon  Administration 

14CFRPart43 

[DoclKt  No>  2W20;  Notica  No.  a^M] 
RIN  2120-ABaa 

U.&/Canada  BUataral  Airworthinaaa 
AQfaamant 

Mmtcy.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


r.  This  notice  proposes  to 
amend  the  regulations  to  provide  for  the 
acceptance  of  maintenance,  preventive 
maintenance,  and  alterations 
accomplished  on  U.S  civil  aeronautical 
products  and  components  in  Canada. 
This  proposal  is  prompted  by  the 
airworthiness  maintenance  provisions 
contained  in  the  U.S./Canadian  Bilateral 
Airworthiness  Agreement  and  the 
Schedule  of  Implementation  Procedures 
between  the  United  States  and  Canada. 
The  proposed  amendment  would 
provide  for  acceptance  by  the  FAA  of 
maintenance,  preventive  maintenance, 
and  alterations  performed  on  aircraft 
engines,  propellers,  appliances, 
materials,  parts,  and  other  components 
which  are  transported  from  the  United 
States  to  Canada  and  which  are  for 
installation  on  U.S-registered  aircraft. 
OATH  Comments  on  the  proposal  niitst 
be  received  on  or  before  Ai^uat  7, 1MB. 
ADomn;  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  ^e 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  25920. 800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  or  delivered  in 
duplicate  to  the  Federal  Aviation 
Administration.  Rules  Docket.  Room 
915-G,  800  Independence  Avenue,  SW., 
Washington,  DC.  Comments  may  be 
examined  in  Room  915-G  on  weekdays, 
except  Federal  holidays,  between  8:30 
a  jn.  and  5:00  p.m. 

MM  PURTNIR  mraRMATION  CONTACT: 
Leo  Weston,  Aircraft  Maintenance 
Division,  OfTice  of  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8203. 
•uppiBMNTAfiv  mromuTiON: 

Comments  Invited 

Interested  persons  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environmental. 


energy,  or  economic  impact  that  might 
result  from  adoption  of  the  propoeais 
contained  in  this  notice  are  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  should  identify  the  regulatoiy 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  Rules 
Docket  address  listed  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  All 
comments  submitted  will  be  availaUe 
both  before  and  after  the  closing  date 
for  comments  for  examination  jy 
interested  persons  in  the  Rules  Docket. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commenters  wishing 
the  FAA  to  acluiowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.25920."  The 
postcard  will  be  date/ time  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center,  APA-430, 800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  callii^ 
(202)  287-3484.  Communications  must 
identify  the  docket  number  of  thia 
NFRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiua 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  descril>es  the  application 
procedures. 

Bacltground 

Section  43.17  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  43.17) 
currently  defines  the  scope  of 
mechanical  work  authorized  to  be 
performed  by  Canadian  persons  on  UJS.- 
registered  aircraft.  Generally,  an 
appropriately  rated  Canadian  Aircraft 
Maintenance  Engineer  or  an  authorized 
employee  (Approved  Inspector)  of  an 
approved  Canadian  maintenance 
company  may,  with  respect  to  a  U.S.- 
registered  aircraft  located  in  Canada:  (1) 
Perform  maintenance,  preventive 
maintenance,  and  alterations,  if  the 
work  is  performed  and  recorded  in 
accordance  with  the  requirements  of 
Part  43  of  the  FAR;  (2)  perform 
inspections  (other  than  annual 
inspections),  if  the  inspection  is 
performed  and  recorded  in  accordance 


with  the  requirements  of  Part  43  of  the 
FAR;  and  (3)  approve  the  work 
accomplished  in  order  to  return  the 
aircraft  to  service  (except  that  only  a 
Canadian  Airworthiness  Inspector  or  an 
Approved  Inspector  may  approve  a 
major  repair  or  major  alteration).  As 
presently  delineated  in  S  43.17(a), 
Canadian  persons  are  allowed  to 
perform  mechanical  work  with  respect 
to  a  U.S.-registered  aircraft  only  when 
ttte  aircraft  is  located  in  Canada. 

The  need  to  maintain  products  used  in 
U.S.  and  Canadian  aircraft  operations 
created  a  necessity  for  the  United  States 
and  Canada  to  restructure  their  bilateral 
airworthiness  agreement.  In  addition  to 
including  the  present  provisions  of 
1 43.17  to  maintain  and  alter  U.S.- 
registered  aircraft  in  Canada,  this 
agreement  provides  for  the 
maintenance,  preventive  maintenance, 
and  alterations  of  aeronautical  products 
shipped  between  the  United  States  and 
Canada. 

On  September  7, 1984,  the  United 
Stales  and  Canada  signed  the 
Agreement  Concerning  the 
Airworthiness  and  Environmental 
Certification,  Approval,  or  Acceptance 
of  Imported  Civil  Aeronautical  Products 
(the  U.S./Canadian  Bilateral 
Airworthiness  Agreement  or  U.S./ 
CBAA).  This  agreement  terminated  and 
replaced  the  Arrangement  of  July  28, 
1938  (as  amended  by  the  Exchange  of 
Notoa  at  Ottawa,  August  12. 1970,  and 
Febraary  18, 1971),  which  provided  for 
the  reciprocal  acceptance  of  certificates 
of  airworthiness  for  export  of 
aeronautical  products  between  the 
United  States  and  Canada.  The  purpose 
of  the  maintenance  provisions  of  the 
U.8./CBAA  is  to  provide  for  the 
reciprocal  acceptance  of  the 
performance  in  one  contracting  State  of 
maintenance  on,  and  alterations  of,  civil 
aeronautical  products  certified, 
approved,  or  accepted  in  the  other 
contracting  State.  (The  U.S./CBAA 
defines  "maintenance"  as  including  the 
typos  of  functions  performed  as 
**preventive  maintenance,"  and  defines 
"modification"  as  synonymous  with 
"alteration."). 

Canada  has  entered  into  similar 
airworthiness  agreements  with  several 
European  countries  that  include 
provisions  to  maintain  Canadian- 
registered  aircraft  in  those  European 
countries.  The  provisions  of  the 
a^vements  between  Canada  and  those 
European  countries  are  not  included  as 
part  of  the  U.S./CBAA.  Products  for  use 
on  U.S.-registered  aircraft  cannot  be 
maintained  or  altered  under  any 
bilateral  agreement  made  between 
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Canada  and  any  other  country  except 
the  United  States. 

On  January  31, 1985.  the  United  States 
and  Canada  signed  the  Schedule  of 
Implementation  Procedures  (Schedule) 
for  the  U.S./Canadian  Bilateral 
Airworthiness  Agreement.  The  purpose 
of  the  Schedule  is  to  carry  out  the 
objectives  of  the  U.S./CBAA.  The 
Schedule  includes  the  objective  of 
ensuring  that  "the  procedures  for  the 
performance  of  maintenance  and 
alteration  or  modification  by  authorized 
persons  in  one  State  on  aircraft  which 
are  under  airworthiness  regulation  by 
the  civil  airworthiness 
authority  *  *  *  of  the  other  State, 
including  aeronautical  products  to  be 
installed  on  such  aircraft,  establish  that 
the  work  is  performed  and  the  aircraft  is 
returned  to  service  in  accordance  with 
the  laws,  regulations,  standards,  and 
requirements  of  the  State  regulating  the 
airworthiness  of  the  affected  aircraft." 
Concurrent  with  this  objective  is  the 
necessity  to  provide  for  the  development 
of  reciprocity  procedures  and 
cooperation  toward  sustaining  the 
environmental  and  equivalent  safety 
objectives  of  the  U.S./CBAA. 

Discussion  of  Proposal 

Section  43.17 

This  proposal  would  provide  the 
regulatory  framework  for  the  acceptance 
of  maintenance,  preventive 
maintenance,  and  alterations 
accomplished  under  the  U.S./CBAA. 
The  proposal  would  not  change  the 
existing  provisions  that  allow 
maintenance  of  U.S.-registered  aircraft 
located  in  Canada.  The  amendment,  as 
proposed,  would  allow  a  Canadian 
repair  company  or  air  carrier  to  perform 
maintenance  (excluding  annual 
inspections)  and  preventive 
maintenance  on.  and  alterations  of,  U.S. 
aeronautical  products  shipped  to 
Canada,  and  approve  those  products  for 
return  to  service,  provided  such  work  is 
of  the  type  and  complexity  for  which  the 
company  or  air  carrier  is  approved  to 
perform  by  the  Canadian  Department  of 
Transport  with  respect  to  Canadian 
aeronautical  products.  If  the  work 
performed  is  a  major  repair  or  major 
alteration,  the  product  would  be 
approved  for  return  to  service  only  if  the 
work  was  accomplished  in  accordance 
with  technical  data  approved  by  the 
FAA.  A  Canadian  Aircraft  Maintenance 
Engineer,  with  appropriate  ratings 
issued  by  the  Canadian  Department  of 
Transport,  would  be  allowed  to  perform 
maintenance  (excluding  annual 
inspections)  and  preventive 
maintenance  on,  and  alterations  of,  U.S- 
registered  aircraft  located  in  Canada 


and  approve  those  aircraft  for  return  to 
service.  However,  an  Aircraft 
Maintenance  Engineer  would  not  be 
allowed  to  approve  a  major  repair  or 
major  alteration. 

It  should  be  noted  that,  for  purposes 
of  this  proposed  amendment, 
"aeronautical  product"  means  any  civil 
aircraft  or  airframe,  aircraft  engine, 
propeller,  appliance,  component,  or  part 
to  be  installed  thereon.  "Modification" 
is  defined  as  synonymous  with 
"alteration."  It  also  should  be  noted  that 
the  proposal  would  require  that  all 
persons  performing  work  under  this 
section  must  comply  with  the  appUcable 
performance  requirements  of  5  5  43.13, 
43.15.  and  43.16;  recording  requirements 
of  SS  43.2(a),  43.9,  and  43.11;  approval 
requirements  of  §  43.5;  and 
environmental  requirements  of  Part  36  of 
the  FAR. 

Under  the  reciprocal  regulations 
promulgated  by  the  Canadian 
Department  of  Transport  pursuant  to  the 
U.S./CBAA,  the  Canadian  Department 
of  Transport  would  accept  maintenance, 
preventive  maintenance,  and  alterations 
performed  with  respect  to  Canadian- 
registered  aircraft  located  in  and 
shipped  to  the  United  States  if  the  woik 
is  accomplished  and  approved  by  U.S. 
entities  appropriately  certificated  by  the 
FAA. 

This  proposed  rulemaking  action 
would  not  adversely  affect  safety. 
Persons  performing  work  under  this 
proposal  would  be  required  to  comply 
ivith  the  performance  and  approval 
requirements  of  the  FAR.  Canada  has 
maintenance  organizations  that  are 
approved  and  surveilled  by  Canadian 
procedures  similar  to  those  outiined  in 
UieFAR. 

In  addition,  this  proposal  would  not 
result  in  any  cost  to  the  FAA  under  the 
U.S/CBAA,  since  duplicitous  approval 
and  surveillance  time  of  Canachan- 
approved  maintenance  organizations 
would  not  be  necessary. 

Paperworic  Reduction  Act 

Information  collection  requirements  in 
Part  43  have  previously  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0020. 

Regulatory  Evaluation 

The  rapid  growth  following 
deregulation  of  the  airiine  industry  has 
resulted  in  an  increased  demand  for 
qualified  maintenance  services  and 
facilities.  Since  the  proposed 
amendment  would  permit  operators  of 
U.S.-registered  aircraft  to  use 
aeronautical  products  that  have  been 


shipped  to  Canada  for  maintenance, 
preventive  maintenance,  and 
alterations,  this  would  provide 
additional  maintenance  services  and 
facilities  to  U.S.  air  carriers  and  other 
operators  of  U.S.-registered  aircraft 

The  proposed  amendment  reflects 
changes  made  to  the  U.S./CBAA.  which 
is  intended  to  increase  trade  and 
competition  in  the  marketplace  and 
yield  benefits  by  giving  U.S.  certificate 
holders  the  option  of  choosing 
alternative  sources  of  maintenance  that 
are  not  permissible  under  the  existing 
rules.  This  increase  in  the  availabiUty  of 
maintenance  sources  would  be 
accomplished  without  diminishing 
aviation  safety.  The  FAA  anticipates 
that  consumers  could  also  beneflt, 
because  the  availabihty  of  alternative 
sources  of  maintenance  may  result  in 
lower  air  carrier  operating  costs  that 
could  be  passed  on  to  consumers  in  the 
form  of  lower  air  transportation  fares. 

Although  expanding  the  access  to 
Canadian  markets  for  aircraft 
maintenance  may  ultimately  result  in 
additional  work  being  done  at  Canadian 
locations,  the  FAA  does  not  foresee  an 
extensive  shift  of  jobs  fit)m  the  United 
States  to  Canada.  In  fact,  since  the  U.S./ 
CBAA  has  been  in  effect,  the  FAA  has 
already  granted  several  exemptions  to 
permit  maintenance  and  services  that 
would  be  allowed  under  the  proposed 
rule.  The  FAA  believes  that  the 
expected  overall  growth  in  the  aviation 
industry  would  offset  losses,  if  any.  to 
either  the  United  States  or  Canada  in 
maintenance  and  services. 

Sending  aeronautical  products  for 
repair  to  Canada  would  not  be 
mandatory  under  the  proposed 
amendment.  The  FAA  has  no  available 
data  upon  which  to  predict  the  extent  to 
which  air  carriers  might  take  advantage 
of  this  proposal.  The  decision  to  utilize  a 
Canadian  repair  facility  would  depend 
on  the  type  and  make  of  aeronautical 
product  involved,  whether  the  facility 
under  consideration  is  appropriately 
rated,  the  availability  of  other 
appropriately  rated  repair  facilities,  time 
constraints,  and  many  other  factors. 
Thus,  the  FAA  is  unable  to  measure  the 
extent  of  the  benefits  that  might  accrue 
to  these  carriers. 

Since  the  proposed  amendment  would 
permit,  but  not  require,  the  use  of 
Canadian  repair  facilities,  no  significant 
costs  would  be  imposed  on  the  public. 
The  availability  of  additional  sources  of 
repair  facilities  would  tend  to  reduce 
costs  and  increase  operating  efficiency, 
thus  indirectly  improving  service  to  the 
traveling  public. 
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Intematioiial  Trade  Impact  Aoalysis 

The  proposal  and  the  reciprocal 
regulations  to  be  promulgated  by 
Canada  would  improve  international 
trade  for  both  U.S.  Brms  doing  busineM 
in  Canada  and  Canadian  firm*  doing 
business  in  the  United  States  by 
accepting  the  airworthiness  certification 
process  for  each  country's  products.  The 
airworthiness  standards  that  both  U.S. 
and  Canadian-manufactured 
aeronautical  products  currently  have  to 
meet  would  not  change.  In  addition, 
both  U.S.  operators  and  Canadian 
operators  would  have  additional 
facilities  for  the  maintenance  of 
aeronautical  products  in  each  other's 
country.  Thus,  the  proposal  would  have 
a  beneficial  impact  on  international 
trade. 

Regulatory  Flexibility  Detenninatkm 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Under  FAA 
Order  210ai4A.  adopted  September  16, 
1966.  operators  of  aircraft  for  hire  who 
are  considered  to  be  small  entities  are 
defined  as  followK  They  are  those  that 
own.  but  not  necessarily  operate,  less 
than  nine  aircraft  A  substantial  number 
of  small  entities  means  a  number  which 
is  not  less  than  11  and  which  is  more 
than  one-third  of  the  small  entities 
subject  to  a  proposed  rule. 

The  proposal  to  amend  t  43.17  would 
continue  to  permit  the  Canadian 
Department  of  Transport  approved 
persons  that  meet  minimum  FAA 
standards  to  perform  mahitenance, 
preventive  maintenance,  and  alterations 
with  respect  to  U.S.  aeronautical 
products  and  to  Inspect  and  ap>prove 
those  products  for  return  to  service.  The 
U.S./CBAA  sets  forth  in  detail  the 
standards  and  methods  that  will  be 
applied  in  the  approval  of  the  products 
and  repairs. 

The  proposed  regulation  would  not  be 
mandatory;  small  entities  would  be 
allowed  to  choose  whether  or  not  to 
utiHxe  Canadian  repair  fadHties.  In  any 
case,  tlie  FAA  does  not  expect  more 
than  one-third  of  the  small  entities 
affected  by  this  proposal  to  utilize  these 
facilities.  As  a  result,  a  substantial 
number  of  small  entities  is  not  expected 
to  be  impacted  by  the  proposal.  "The 
FAA.  therefore,  finds  that  an  initial 
regulatory  flexibility  analysis  is  not 
required  t>y  the  Re^atory  Flexibility 
Act. 


Faderalisn  Impiicatioos 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  proposal  would 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conduaioa 

Since  the  proposals  contained  in  this 
document  would  not  require  the  FAA's 
certification  and  surveillance  of 
Canadian-approved  maintenance 
organizations  and  would  lessen  costs 
and  improve  service  to  the  operators  of 
U.S.-registered  aircraft  the  estimated 
benefits  exceed  the  estimated  costs  of 
implementing  this  proposal.  For  the 
reasons  discussed  above,  the  FAA 
certifies  that,  under  the  criteria  of  the 
Regiilatory  Flexibility  Act,  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required.  This  proposal  is 
not  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979).  In  addition, 
for  the  same  reasons,  the  proposal  does 
not  involve  a  mafor  rule  under  Executive 
Order  12291.  A  copy  of  the  draft 
regulatory  evaluation  for  this  regulatory 
action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOH  rmthem  information 

CONTACT." 

List  of  Subjects  in  14  CFR  Pwt  43 

Maintenance,  Preventive 
maintenance.  Rebuilding.  Alterations. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  proposes  to  revise  i  43.17  of  the 
FAR  (14  CFR  43.17)  as  follows: 

PART  43-MAIHTENANCE, 
PREVENTIVE  MAHITENANCE, 
REBUILDING,  AND  ALTERATION 

1.  The  authority  citation  for  Part  43 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354. 1421  through 
1430;  40  U.S.C.  106  (g)  (Revised  Pub.  L  87-448. 
lanuary  12. 1883). 

2.  Section  43.17  is  revised  to  read  as 
follows: 


S  43.17    MaiMsnanee,  preventive 
matntenance.  and  atteratkwa  pertonwed  on 
US.  awenautlcal  products  by  certain 
Canadtan  persons. 

(a)  Authorized  persons.  (1)  A  person 
holding  a  valid  Canadian  Department  of 
Transport  certificate  (Aircraft 
Maintenance  Engineer  license)  and 
appropriate  ratings  may,  with  respect  to 
a  U.S.-registered  aircraft  located  in 
Canada,  perform  maintenance, 
preventive  maintenance,  and  alterations 
in  accordance  with  the  requirements  of 
paragraph  (c)  of  this  section  and 
approve  the  affected  aircraft  for  retiim 
to  service  in  accordance  with  the 
requirements  of  paragraph  (d)  of  this 
section. 

(2)  A  company  (Approved 
Maintenance  Organization)  (AMO)  or 
air  carrier  whose  system  of  quality 
control  for  the  maintenance,  alteration, 
and  inspection  of  aeronautical  products 
has  been  approved  by  the  Canadian 
Department  of  Transport,  or  a  person 
who  is  an  authorized  employee 
(Approved  Inspector)  performing  work 
for  such  a  company  or  air  carrier,  may. 
with  respect  to  a  U.S.-registered  aircraft 
located  in  Canada  or  other  U.S. 
aeronautical  products  transported  to 
Canada  from  the  United  Stales,  perform 
maintenance,  preventive  maintenance, 
and  alterations  in  accordance  with  the 
requirements  of  paragraph  (c)  of  this 
section  and  approve  the  affected 
products  for  return  to  service  in 
accordance  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  "aeronautical  product"  means 
any  civil  aircraft  or  airframe,  aircraft 
engine,  propeller,  appliance,  component 
or  part  to  be  installed  thereon:  "U.S. 
aeronautical  product"  means  any  civil 
aircraft  or  airframe,  aircraft  engine, 
propeller,  or  appUance  under 
airworthiness  regulation  by  the  FAA,  or 
component  or  part  to  be  installed 
thereon:  "Canadian  aeronautical 
product"  means  any  civil  aircraft  or 
airframe,  aircraft  engine,  propeller,  or 
appUance  under  airworthiness 
regulation  by  the  Canadian  Department 
of  Transport,  or  component  or  part  to  be 
installed  thereon. 

(c)  Performance  requirements.  A 
person  authorized  in  paragraph  (a)  of 
this  section  may  perform  maintenance 
(including  any  inspection  required  by 
S  01.160  oi  this  chapter,  except  an 
annual  inspection),  preventive 
maintenance,  and  alterations,  provided: 

(1)  The  person  performing  the  work  is 
authorized  by  the  Canadian  Department 
of  Transport  to  perform  the  same  type  of 
work  vrith  respect  to  Canadian 
aeronaetical  products; 
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(2)  The  work  is  performed  In 
accordance  with  \%  43.13, 43.15,  and 
43.16  of  this  chapter,  as  applicable; 

(3)  The  work  is  performed  such  that 
the  affected  product  complies  with  the 
appUcable  requirements  of  Part  36  of 
this  chapter;  and 

(4)  The  work  is  recorded  in 
accordance  with  §S  43.2(a),  43.9.  and 
43.11  of  this  diapter,  as  applicable. 

(d)  Approval  requirements.  (1)  To 
return  an  affected  product  to  service,  a 
person  authorized  in  paragraph  (a)  of 
this  section  must  approve  (certify) 
maintenance,  preventive  maintenance, 
and  alterations  performed  under  this 


section,  except  that  an  Aircraft 
Maintenance  Engineer  may  not  approve 
a  major  repair  or  major  alteration, 
unless  the  woiii  is  accomplished  in 
accordance  with  technical  data 
approved  by  the  Administrator. 

(2)  An  AMO  or  an  air  carrier  whose 
system  of  quality  control  for  the 
maintenance,  alteration,  and  inspection 
of  aeronautical  products  has  been 
approved  by  the  Canadian  Department 
of  Transport  or  an  authorized  employee 
(Approved  Inspector)  performing  work 
for  such  an  AMO  or  air  carrier,  may 
approve  (certify)  a  major  repair  or  major 
alteration  performed  under  this  section 


if  the  work  was  performed  in 
accordance  with  technical  data 
approved  by  the  Administrator. 

(e)  No  person  may  operate  in  air 
commerce  an  aircraft,  airframe,  aircraft 
engine,  propeller,  or  appliance  on  which 
maintenance,  preventive  maintenance, 
or  alteration  has  been  performed  under 
this  section  unless  it  has  been  approved 
for  retiun  to  service  by  a  person 
authorized  in  this  section. 

Issued  in  Washington.  DC  on  May  3a  1988. 
DanM  C  BMudetta, 

Acting  Director.  Flight  Standards  Service. 
(FR  Doc.  88-13315  Filed  6-^-89;  8:45  am) 
■HIMQ  OOK  4t1*-1S-ll 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  259 

Standards  for  the  Tracking  and 
Management  of  Medical  Waste;  Notice 
Identifying  Participating  States,  Delaying 
Effective  Date  for  Certain  States,  and 
Extending  Comment  Period 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart2M 
(8W-fm.-3SM-«] 

Stendarda  for  the  Traddng  and 
ManagefiMni  or  Meoicai  wasie 

AOmcv:  Environmental  Protection 

Agency. 

ACTION:  Notice  identifying  participating 

states:  delaying  effective  date  for  certain 

states;  and  extending  the  comment 

period. 


I  The  purpose  of  this  Notice  is 
to  specify  the  States  in  which  the 
medical  waste  tracking  demonstration 
program,  published  in  the  Fadacal 
Ragistar  on  March  24. 1888  (54  FR 
12326).  will  be  effective.  The  Medical 
Waste  Tracking  Act  of  1988  set  up  a 
demonstration  program  to  track  medical 
waste  and  allowed  States  30  days  in 
which  to  decide  whether  to  participate 
in  the  program.  Medical  wastes 
generated  in  such  "Covered  States"  are 
subject  to  the  tracking  requirements 
promulgated  in  the  March  24  interim 
final  rule.  EPA  has  now  determined  that 
seven  States  will  participate  in  the 
demonstration  program  and  is  revising 
the  regulations  to  identify  as  Covered 
States:  Qmnecticut,  Louisiana.  New 
Jersey.  New  Yoric  Puerto  Rico,  Rhode 
Island,  and  the  District  of  Columbia. 
DATIS:  Effective  Date:  These 
amendments  are  effective  June  6. 1989. 
The  tracking  regulations  under  Part  250 
«vill  be  effective  June  22. 1988.  in  New 
York.  New  Jersey,  and  Connecticut  and 
on  July  24. 1989,  in  Louisiana.  Rhode 
Island.  Puerto  Rico,  and  the  District  of 
Columbia. 

Comments:  Comments  will  be 
accepted  on  the  March  24. 1980  notice 
through  June  22, 1989. 
AOoncsws:  The  public  docket  for  this 
rulemaking  (Docket  No.  P-89-MTPF- 
FFFFF)  is  located  at  Room  LG-100. 
RCRA  Docket  (OS-305),  U.S. 
Environmental  Protection  Agency.  401  M 
Sti«et.  SW.,  Washington.  DC  20460. 
EPA's  RCRA  docket  is  open  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  the  public  must 
make  an  appointment  by  calling  (202) 
475-0327.  A  maximum  of  100  pages  may 
be  copied  from  any  regulatory  docket  at 
no  cost.  Additional  copies  cost  $0.15  ppr 
page. 

FON  nmTNtfi  mpohmation  contact: 
For  general  information,  contact  the 
RCRA/Superfund  HoUine  toll  free  at 
(800)  424-0346  (in  Washington.  DC  call 
(202)  382-3000).  For  information  on 


specific  aspects  of  today's  notice, 
contact  Mike  Petruska.  Office  of  Solid 
Waste  (OS-332).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

•UPPLSMCNTAflV  information:    ..: 

LAudnrity 

This  Notice  is  issued  under  the 
audiority  of  sections  2002. 11001. 11002, 
11003. 11004.  llOia  11011  of  the  Solid 
Waste  Disposal  Act  of  1970  as  amended 
by  the  Medical  Waste  Tracking  Act  of 
1988, 42  U.S.C  8992  et  aeq. 

n.  Background 

Recent  incidents  of  medical  waste 
mismanagement  resulted  in  enactment 
of  a  two-year  demonstration  program  for 
tracking  medical  waste  from  the  point  of 
its  generation  to  its  point  of  disposal 
The  Medical  Waste  Tracking  Act  of 
1988, 42  U.S.C  0892  et  seq.,  requires  this 
demonstration  program  to  be 
established  in  a  limited  number  of 
States.  Congress  chose  this  option  in 
order  to  regulate  medical  waste  on  a 
small  scale. 

In  establishing  the  demonstration 
program.  Congress  intended  for 
Connecticut  New  York,  and  New  Jersey 
to  participate  or  to  have  a  State  program 
that  is  at  least  as  stringent  as  the 
Federal  program.  Congress  also 
intended  for  the  Great  Lakes  States 
(Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio.  Pennsylvania,  and  Wisconsin)  to 
participate  unless  the  Governors  of 
those  states  decided  not  to  participate. 
Finally,  any  other  States  could 
participate  if  their  Governors  wished. 
Congress  provided  die  States  with  a  30- 
day  period  to  decide  whether  or  not  to 
participate  (i.e.  the  opt  out/petition  in 
period). 

The  opt  out/petition  in  period  began 
with  the  date  of  the  promulgation  of  the 
interim  final  tracking  regulations  54  FR 
at  12326-12395  (March  24. 1988).  and 
ended  April  24, 1989.  The  regulation 
identified  the  7  Great  Lake  States,  New 
York,  New  Jersey,  and  Connecticut  as 
"Covered  States."  54  FR  12373. 

EPA  received  several  opt  out  and 
petition  in  notifications.  As  provided  in 
Section  259.23,  in  tiiis  Notice  EPA  is 
removing  as  "Covered  States"  the  Great 
Lakes  States  that  chose  not  to 
participate  in  the  program  and  is  adding 
as  "Covered  States"  those  States  which 
have  elected  to  join  this  program.  54  FR 
12373  (March  24, 1989).  As  explained  in 
die  March  24  preamble  (54  FR  12336), 
now  that  the  30-day  period  has  passed. 
EPA  will  not  consider  any  further 
additions  or  deletions  to  the  list  of 
States  (id). 


m.  Paiddpating  States 

The  following  States,  identified  as 
Covered  States  in  the  Act  have  elected 
to  remain  in  the  program.  They  include 
the  States  of  Connecticut  New  Yoric, 
and  New  Jersey.  The  Governors  of  New 
York  and  New  Jersey  sent  letters, 
available  in  the  public  docket  affirming 
their  States*  participation  in  the 
program;  Connecticut  did  not  send  a 
letter. 

The  Governors  of  the  following  States 
identified  as  Covered  States  in  the 
statute  and  regulations  have  elected  to 
opt  out  of  the  demonstration  tracking 
program  for  medical  waste.  They 
include:  Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio,  Pennsylvania,  and 
Wisconsin.  The  letters  from  the 
Governors  of  each  of  these  States, 
indicating  their  decisions  to  opt  out  of 
the  demonstration  tracking  program,  are 
available  in  the  public  docket  for  this 
Notice. 

The  Governors  of  the  States  of 
Louisiana  and  Rhode  Island  and  the 
Mayor  of  the  District  of  Columbia,  and 
Governor  of  the  Commonwealth  of 
Puerto  Rico,  have  petitioned  the 
Administrator  to  be  included  in  the 
program.  The  letters  from  the  Governors 
of  each  of  the  several  States  petitioning 
for  inclusion  into  the  demonstration 
tracking  program  are  available  in  the 
public  docket  for  this  rulemaking.  The 
Administrator  has  reviewed  the 
petitions  for  inclusion  and  has 
determined  that  inclusion  of  these  States 
would  provide  a  broader  range  of 
experience  and  information  and 
therefore,  a  more  meaningful 
demonstration  program  than  if  only  New 
York,  New  Jersey,  and  Connecticut  were 
included,  llius,  this  Notice  amends  the 
list  of  Covered  States  in  §§259.10  and 
259.20  to  identify  the  following  States  as 
Covered  States:  Connecticut  Louisiana, 
New  Jersey,  New  York,  Puerto  Rico, 
Rhode  Island,  and  the  District  of 
Coliunbia.  The  regulated  medical  waste 
generated  in  these  States  will  therefore 
be  subject  to  the  regulations  at  40  CFR 
Part  259. 

Finally,  EPA  has  modified  the 
effective  date  of  the  March  24  regulation 
so  that  the  regulated  communities  in  the 
four  States  that  petitioned-in  have  until 
July  24  to  come  into  compliance.  EPA 
determined  the  extra  time  would  be 
necessary  because  the  regulated  parties 
in  those  States  are  only  now  being 
officially  notified  that  their  States  are 
definitely  in  the  new  program,  while 
parties  in  New  York,  New  jersey,  and 
Connecticut  have  known  for  some  time 
they  would  be  regulated  under  the  new 
EPA  rules  or  equivalent  State  rules. 


Also,  EPA  has  extended  the  comment 
period  until  June  22  to  give  all  parties, 
including  those  in  the  new  States  further 
opportunity  for  comment. 

EPA  notes  that  certain  sections  of  the 
regulations  (e.g.,  §  259.61,  §  259.78,  and 
the  incinerator  and  transporter  report 
forms  in  Appendices  II  and  III  of  Part 
259)  refer  to  the  June  22  date.  Regulated 
parties  in  Louisiana,  Rhode  Island. 
Puerto  Rico,  and  the  District  of 
Columbia,  however,  are  not  required  to 
keep  the  required  records  and  report  on 
the  period  of  June  22  to  July  23.  TTieir 
first  incinerator  and  transporter  reports 
then  will  cover  the  period  July  24- 
December  22, 1989.  After  this  first 
reporting  period  all  parties  will  be  in  the 
same  schedule  and  the  demonstration 
program  will  end  in  all  States  on  June 
22,1991. 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Administrator  determined 
in  the  Interim  Final  Rule  that  the 
Medical  Waste  Demonstration  Tracking 
Program  had  a  total  estimated  cost  of 
less  than  $100  million  per  year.  The 
estimated  cost  was  based  on  expected 


cost  for  management  practices  and 
assumed  that  the  10  States  identified  in 
the  Medical  Waste  Tracking  Act  would 
participate  in  the  program.  Since  the 
seven  States  bordering  the  Great  Lakes 
have  opted  out  of  the  program  and  only 
four  States,  Louisiana,  Rhode  Island. 
Puerto  Rico,  and  the  District  of 
Columbia,  have  petitioned  in,  the 
Agency  believes  that  the  program  costs 
will  continue  to  be  less  than  $100  million 
per  year.  Therefore,  no  Regulatory 
Impact  Analysis  is  required. 

E)ated:  May  28. 1909. 
Robert  L.  Dupiey, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

PART  259— STANDARDS  FOR  THE 
TRACKING  AND  MANAQEMENT  OF 
MEDICAL  WASTE 

1.  The  authority  citation  for  Part  259 
continues  to  read  as  follows:     - 

Authority:  42  U.S.C.  0912,  6992,  eL  seq. 

2.  Section  259.10  is  amended  by 
revising  the  definition  for  "Covered 
States"  in  paragraph  (b)  to  read  as 
follows: 

9259.10    DefMtiona. 

***** 

(b)  *  •  • 


"Covered  States"  means  those  States 
that  are  participating  in  the 
Demonstration  Medical  Waste  Tracking 
Program  and  includes:  Connecticut 
Louisiana;  New  jersey;  New  York; 
Rhode  Island;  Puerto  Rico;  and  the 
District  of  Columbia.  Any  other  State  is 
a  Non-Covered  State. 

Subpart  C— Covered  States 

3.  Section  259.20  is  revised  to  read  as 
follows: 

S259io    States  Inchidad  In  the 

(a)  The  regulations  of  this  part  apply 
to  Regulated  Medical  Waste  that  is 
generated  in  any  Covered  State. 

(b)  For  purposes  of  this  part  Covered 
States  are  the  States  of  Connecticut 
Louisiana,  New  Jersey,  New  York. 
Rhode  Island,  Puerto  Rico,  and  the 
District  of  Columbia. 

5259.21  [Removed] 

4.  Section  259.21  is  removed. 

5259.22  [Removed] 

5.  Section  259.22  is  removed. 

§259.23    [Removed] 

6.  Section  259.23  is  removed.  • 
[FR  Doc  89-13278  FUed  6-5-89:  a-4S  am) 
eauNQ  cow  ( 
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Agricultural  Marketing  Service 

RULES 

Avocados  grown  in  Florida.  24322 

Filberts/hazelnuts  grown  in  Oregon  and  Washingtoa  24326 
Oranges  (navel  &  Valencia)  grown  in  Arizona  and 
California,  24320 

Agricultura  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Want 
Health  Inspection  Service;  Commodity  Credit 
Corporation;  Federal  Crop  Insurance  Corporation;  Food 
and  Nutrition  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Equal  Opportunity  Qtizens'  Advisory  Committee,  24365 

Meetings: 
Equal  Opportunity  Citizens'  Advisory  Committee.  24365 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 

Witchweed.  24313 
NOnCES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  plants;  field  test  permits — 
Soy  bean  plants,  24366,  24367 
(2  docimients) 
Khapra  beetle  eradication  program,  24365 

Army  Department 

NOTICES 
Meetings: 
Military  personal  property  claims  symposium.  24380 

Centera  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements:  availability,  eta: 
Occupational  safety  and  health — 
Education  programs,  24423 

Commerce  Department 

See  Export  Administration  Bureau;  Foreign-Trade  Zones 
Board;  International  Trade  Administration;  National 
Institute  of  Standards  and  Technology;  National 
Oceanic  and  Atmospheric  Administration;  Travel  and 
Tourism  Administration 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Price  support  levels — 
Honey,  24368 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act.  24464 
(4  documents) 

Defense  Department 

See  also  Armv  Department:  Navy  Department 

NOTICES 

Meetings: 
Electron  Devices  Advisory  Group.  24378 


Science  Board  task  forces.  24379,  24380 

(9  documents) 
Stategic  Defense  Initiative  Advisory  Committee,  24379 
Privacy  Acfc 
System  of  records,  24377 

Delaware  Rhrer  Basin  Commission 

NOTICES 

Basin  regulations: 
Comprehensive  plan  and  water  code;  amendments.  24381 

Education  Department 

NOTICES 

Special  education  and  rehabilitative  services: 
Blind  vending  facilities;  arbitration  panel  decision  under 
Randolph-Sheppard  Act  24534 

Energy  Department 

See  Federal  Eqergy  Regulatory  Commission;  Hearings  and 
Appeals  Office.  Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado  et  al..  24334 
PROPOSED  RULES 
Toxic  substances: 
Testing  requirements — 
Cyclohexane,  24360 
NOTICES 

Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know — 
Local  Emergency  Plannng  Committees;  data  base 
access;  fee  waiver,  24415 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  reciepts,  24417 

Executive  Office  of  the  President 

See  Trade  Representative.  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

U.S.-)apan  machine  tool  voluntary  restraint  agreement; 
special  issue  licenses,  24370 

Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  24328 

PROPOSED  RULES 

Airworthiness  directives: 

British  Aerospace,  24354 
Rulemaking  petitions;  summary  and  disposition,  24354 
Transition  areas.  24356 
NOTICES 
Exemption  petitions;  summary  and  disposition,  24461 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
Disaster  Assistance  Act  of  1988;  implementation,  24318 
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Crop  insurance;  various  commodities: 
Peaches,  24319 

Federal  Election  Cofmnleelon 
raofoeco  RULES 

Contributions  and  expenditure  limitations  and  prohibitions: 
Travei  expense  exeiiu)tion,  and  foreign  materials,  24351 

Federal  Energy  Regulatory  Commission 

Nonccs 

Interstate  natural  gas  pipeline  rate  design:  policy  design. 

24382 
Natural  gas  certificate  filings: 

United  Gas  Pipe  Line  Co.  et  al.  24393 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity, 

applications,  abandonment  of  service  and  petitions  to 
amend,  24394 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  24394 
Pipelines;  interim  gas  supply  and  inventory  charges:  policy 

statements,  24400 
Preliminary  permits  surrender 

Great  Western  Power  ft  Light,  Inc.,  24407 
Applications,  hearings,  determinations,  etc: 

Canyon  Creek  Compression  Co.,  24407 

Mississippi  River  Transmission  Corp.,  24407 

Transcontinental  Gas  Pipe  Line  Corp.,  24407 

Federal  Maritime  Commission 
Nonccs 

Agreements  filed,  eta.  24418 
(2  documents) 

Federal  Mine  Safety  and  Heaitt)  Review  Commission 

Nonccs 

Meetings;  Sunshine  Act  24464 

I  eoerai  nwcuremeni  poecy  umco 
Nonccs 

Consultants  and  conflicts  of  interest  (Policy  letter  XX-X), 
24435 

Fish  and  WIMNfe  Swvics 
Nonccs 

Endangered  and  threatened  species  permit  applications, 
24427 

Food  and  Drug  Administration 

Nonccs 

Food  additive  petitions: 

Alunique  S.A.,  24425 

Sequa  Chemicals,  24425 

Uniroyal  Chemical  Co.,  Inc.,  24425 
Medical  devices;  premarket  approval: 

Microvel  Double  Velour  Graft  with  Uemashield.  24426 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 
Hunger  Prevention  Act  of  1988;  implementation,  24518 
Public  assistance  and  supplemental  security  income 
recipients  catagorical  eligibility  (Food  Seciuity  Act; 
impiemertation),  24510 


Forelgn-Trads  Zonae  Board 

NOTICES 

Applications,  hearings,  determinations,  etc- 
Georgia 
Yamaha  Golf  Cart  and  Water  Vehicle  iHant,  24370 

General  Services  Administration 
Nonccs 

Agency  information  collection  activities  under  OMB  review, 
24418 

Health  and  Human  Servicee  Defiartment 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health:  Public 
Health  Service 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  24341 

Nonccs 

Grants  and  cooperative  agreements;  availability,  eta: 
Child  support  enforcement:  national  policy  concerns, 
24419 

Haaith  Reaourcos  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Departmant 

NOTICES 

Decisions  and  orders,  24408.  24411 
(2  documents) 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Planning  of  new  institutions  program  (detention  oenters), 
24428 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service 

Intemationai  Trade  Administration 

NOTICES 

Export  trade  certificates  oi  review,  24371 
Applications,  hearings,  determinations,  eta: 
University  of  Nevada-Reno  et  aL.  24372 

International  Trade  Commission 
Nonccs 

Import  investigations: 
Food  treatment  ovens,  component  parts,  and  processes, 

24429 
Industrial  belts  from  Israel  et  al,  24430 
Meetings;  Sunshine  Act,  24464 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Nonrail  licensing  procedures;  operating  authority 
applications  (Form  OP-1  revision),  24364 
NOTICES  * 

Agency  information  collection  activities  under  OMB  review. 
24431 

Lalwr  Department 

See  Occupational  Safety  and  Health  Administration 
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Land  Management  Bureau 

NOTICES 
Meetings: 

Burley  District  Advisory  Council,  24428 
Wilderness  study  areas;  characteristics,  inventories,  etc.: 

Wyoming,  24428 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Falcon  Offshore  Operating  Co.,  24429 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Steering  control  rearward  displacement,  24344 

National  Institutes  of  Health 

NOTICES 
Meetings: 
General  Research  Support  Review,  24426 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
POSIX  Shell  and  Tools;  utility  interface  for  computer 

operating  system  environments,  24375 
User  interface  component  of  applications  portability 

profile,  24372 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Gulf  Oil  Division,  Cumberland  Farms,  Inc.,  24376 
Meetings: 
Pacific  Fishery  Management  Council,  24377 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  24464 
Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  24380 
(2  documents] 

Nuclear  Regulatory  Commission 

RULES 

Fitness-for-Duty  programs: 
Nuclear  power  plant  personnel,  24468 

NOTICES 

Enviroiunental  statements;  availability,  etc.: 

Portland  General  Electric  Co..  24432 
Nuclear  power  plants;  program  for  resolution  of  generic 
issues;  policy  statement  withdrawal,  24432 


Applications,  hearings,  determinations,  etc.: 
Advanced  Medical  Systems.  Inc.  24433 
Rochester  Gas  &  Electric  Corp.,  24435 

Occupationar  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc: 
Reporting  and  recordkeeping  requirements,  24333 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pul>iic  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration — 
Quality  Assurance  and  Liability  Management  Division, 
24427 
National  Institutes  of  Health,  24427 

Railroad  Retirement  Board 

PROPOSED  RULES 

Raiht»ad  Unemployment  Insurance  Act 
Sickness  benefits.  24357 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Hydrogen  sulfide,  24361 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 

Meetings: 
Advisory  Board,  24461 

Securities  and  Exchange  Commission 

RULES 

Privacy  Act;  implementation,  24329 

NOTICES 

Privacy  Act: 

Systems  of  records,  2^454 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  24442 

Pacific  Stock  Exchange,  Inc.,  24449,  24450 
(3  dociunents) 

Philadelphia  Depository  Trust  Co.,  24451 

Philadelphia  Stock  Exchange,  Inc.,  24453 
Applications,  hearings,  determinations,  eta: 

Bear,  Steams  &  Co.,  Inc.,  24457 

Public  utility  holding  company  filings,  24459 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

24459 
Applications,  hearings,  determinations,  etc.: 

First  City,  Texas  Ventures.  Ina,  24460 

).  Paul  Capital,  Inc.,' 24460 
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Rules  and  Regulations 


This  section  of  the  f=B3ERAL  flEGtSTER 
oonteins  regutatofy  documents  tnving 
general  appKcablfty  and  legtri  effect,  most 
of  wMch  era  keyed  to  end  oodiKed  In 
the  Code  of  Federal  ReQulelions,  which  is 
piMetied  under  60  tMee  purauant  to  44 
U.&C.  1510. 

The  Code  of  Federal  nuiMleiuiiu  ie  eoM 
by  the  Tn  >ei  ii  ilondoni  of  Documents. 
Prioee  of  new  txxiks  era  Med  in  the 
first  FEDERAL  REGISTER  issue  of 


DEPARTMENT  OF  AQRICULTIIRE 


S«rvic« 

7CFR  Part  301 
[DodwtNo.M-047] 

WItchwMd  Regulatad  ATMS 

AOENCV:  Animal  and  Plant  Healfli 
Inspection  Service,  U^A. 
action:  Interim  rule. 


t:  We  are  amending  the  list  of 
suppressive  areas  under  the  witchweed 
quarantine  and  regulations  by  adding 
and  deleting  areas  in  North  Carolina 
and  South  Carolina.  These  chaAges 
affect  13  counties  in  North  Carolina  and 
three  counties  in  South  Carolina.  These 
actions  are  necessary  in  ord«'  to  in^x>se 
certain  restrictions  on  the  faiterstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of 
witchweed  and  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 
DATES:  Interim  rule  effective  June  7, 
1989.  Consideration  will  be  ^ve  <xily  to 
comments  received  on  or  before  August 
7.1989. 

AODflCSICI.  To  help  «isure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Helene  R. 
Wright,  Regulatory  Analysis  and 
Development  PFD,  APHIS.  USDA, 
Room  866,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  89-047.  Comments  may 
be  inspected  at  Room  1141  of  the  South 
Building,  14th  and  Independence 
Avenue,  SW..  Washington,  DC,  between 
8  a.m.  and  4-.30  p  jn.,  Monday  throu^ 
Friday,  except  holidays. 

FOR  FURTMER  INFORMATION  CONTACT: 

Eddie  Elder.  Chief  Operations  Officer, 
Domestic  and  Emogency  Operations, 
PPQ.  APHIS,  USDA.  Room  643,  Federal 


Building,  6506  Belcrest  Road, 
Hyattsville.  MD  20782, 301-436-6365. 

8UPFUEMENTARV  INFORMATION: 

BackgnHtnd 

Witchweed  is  a  parasitic  plant  tiiat 
causes  degeneration  of  ooni,  soii^nun, 
and  other  ^vssy  crops.  It  has  been 
found  in  the  United  States  only  in  parts 
of  North  Carolina  and  South  Carolina. 

The  witchweed  quarantine  and 
regulations  (contained  in  7  CFR  301.80  et 
seq..  and  referred  to  below  as  the 
regulations)  quarantine  the  States  of 
North  Carolina  and  South  Carotioa  and 
restrict  the  interstate  movement  of 
certain  witchweed  hosts  frtun  regulated 
areas  in  the  quarantined  states  for  the 
purpose  of  praventing  the  artificial 
spread  of  witchweed. 

Regulated  areas  for  witchweed  are 
designated  as  either  suppressive  areas 
or  generally  infested  areas.  Restrictioiis 
are  imposed  on  the  interstate  movement 
of  regulated  articles  from  both  in  order 
to  prevent  the  artificial  movement  of 
witchweed  into  noninfested  areas. 
However,  the  eradication  of  witchweed 
is  undertaken  as  an  objective  only  in 
iriaoes  designated  as  suppressive  areas. 

Designation  of  Areas  as  Suppressive 
Areas 

We  are  ■itwnHii^  the  list  <^ 
suppressive  areas  by  adding  areas  in 
Cumberland.  Greene.  Harnett.  Pender. 
Richmond,  and  Sampson  Counties  in 
North  Carolina,  and  an  area  in  Mariboro 
County  in  South  Carolina  to  the  bst  of 
suppressive  areas  in  S  301 80-2a  of  tfie 
regulations. 

Surveys  conducted  by  the  United 
States  Department  of  Agriculture  and 
State  agencies  of  North  Carolina  and 
South  Carolina  establish  that  witchweed 
has  spread,  or  is  likely  to  spread,  to 
certain  areas  beyond  the  outer  perimeter 
of  ar6as  previously  designated  as  ' 

suppressive  areas.  Therefore,  those 
additional  areas  in  these  counties  in 
tiorth  Carolina  and  South  Carolina, 
which  were  previously  nonregulated 
areas,  are  designated  as  witchweed 
suppressive  areas.  We  are  taking  this 
action  in  order  to  prevent  the  spread  of 
witchweed  and  to  facilitate  its 
eradication. 

The  regulations  list  the  suppressive 
areas  for  each  county.  Non-farm  areas, 
if  any,  are  listed  first;  farms  are  then 
listed  ali^betically. 


Padani  Bafirt» 
VoL  54,  Na  106 
Wednesday,  fvae  7.  Ifl 


Removal  of  Areas  from  List  of 
Regulated  Areas 

We  are  also  amending  the  list  of 
suppressive  areas  by  removing  areas  in 
Beaufort,  Ccdumbus,  Graven. 
Cumberiand,  DnpKn,  Greene.  Harnett. 
Hoke.  Lenoir,  Pnider,  Sampson,  and 
Wayne  Counties  in  North  Carolina,  and 
areas  in  Rorence,  Horry,  and  Marlboro 
Counties  in  South  Carolina  from 
fi  301.80-2a  of  the  regulations.  As  a 
result  of  this  action,  there  are  no  longer 
any  regulated  areas  in  Beaufort  County, 
North  Carolina. 

We  are  taking  this  action  because  we 
have  determined  that  witchweed  no 
longer  occurs  in  these  areas  and  there  is 
no  longer  a  basis  to  continue  listing 
these  areas  as  suppressive  areas  for  the 
purpose  of  preventing  the  artificial 
spread  of  witdiweed.  Therefore,  we  are 
removing  these  areas  from  the  list  of 
suppressive  areas  in  order  to  remove 
uniKoessary  restrictions  on  the 
movement  of  articles  desi^tated  as 
witchweed  regulated  artidet. 

Emejgency  Action 

James  W.  Gkwser.  Administrator  of 
the  Animal  and  Plant  Health  Inspectian 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment  Because  of  the 
possibiUty  diat  witdiweed  could  be 
spread  artifidaDy  to  noninfested  areas 
of  the  United  States,  it  is  necessary*  to 
act  immediately  to  control  its  spread. 
Also,  where  witdiweed  no  longer 
occurs,  immediate  action  is  needed  to 
delete  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
artides. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  533  to  make  it  effective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  received  within 
60  days  of  publication  of  this  interim 
rule  in  the  Federal  Register.  After  the 
comment  period  closes,  we  will  publish 
another  document  in  the  Federal 
RegMer.  induding  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 
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Executive  Order  12291  and  Regulatoiy 
FlexlbUityAct 

We  are  issuing  this  rule  in 
conformance  wltli  Executive  Order 
12291,  and  we  have  detennined  that  it  is 
not  a  "major  rule."  Based  on  infbrmatloo 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  less  than  $4,000;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  in«^ub  tries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  approximately  281.000 
small  entities  move  these  articles 
interstate  from  North  Carolina  and 
8(nith  Carolina.  However,  this  action 
affects  only  477  of  these  entities  by 
removing  472  entities  frtm  regulation 
and  placing  5  new  entities  under 
regulation.  We  have  determined  that  the 
472  deregulated  entities  will  realize 
combined  annual  savings  of 
approximately  910.930,  or  $23.17  each,  in 
regulatory  and  control  costs.  We 
estimate  that  the  5  newly  regulated 
entities  will  need  to  invest  a  similar 
amount  approximately  $675  each,  per 
year,  in  oider  to  comply  widi  our 
regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  siffiiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

PsiMTwock  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3S01  et 
aeq.). 

Executive  Order  12S72 

The  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 


state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  8ub)ects  in  7  CFR  Part  901 

Agricultural  commodities.  Plant  pests, 
Plants  (Agriculture).  Quarantine, 
Transportation.  Witchweed. 

Accordinsly,  we  are  amending  7  CFR 
Part  301  as  follows: 

PART  MI-OOMESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.&C  ISObb,  ISOdd.  ISOee. 
ISOff,  161. 162  and  164-167: 7  CFR  2.17. 2.51, 
and  371  J(c). 

2.  Section  301  J0-2a  is  revised  to  read 
as  follows: 


The  dvil  divisions  and  parts  of  dvil 
divisions  described  below  are 
designated  as  witchweed  regulated 
areas  within  the  meaning  of  the 
provisions  of  this  subpart  and  these 
regulated  areas  are  hereby  divided  into 
generally  infested  areas  or  suppressive 
areas  as  indicated  belo%v: 

North  Carolina 

(1)  Generally  infeeted  areas.  None. 

(2)  Suppreeeire  areae. 

Bladen  County.  The  entira  county. 

Columbue  County.  The  part  of  tlie  county 
lying  north  and  west  of  a  line  that  Iwgins  at  a 
point  wfaars  State  Midway  410  intersects  die 
BJaden^Columbus  County  line,  then  south 
along  this  road  to  its  function  with  U.8. 
Midway  76,  then  west  along  U.S.  Highway  76 
to  its  junction  nvith  State  Secondary  Road 
use,  ttien  south  along  this  road  to  its  junction 
widi  die  North  CaraUna-Soutii  Carolina 
border,  wtiers  the  line  ends. 

The  Brown.  Annie,  tern  located  on  tlie 
west  side  of  SUte  Highway  11  and  0.6  mile 
south  of  the  junction  of  tiiis  road  with  State 
Highway  87. 

The  Harmon.  Thelma,  (formerly  die  Lloyd 
Spaulding  ham]  located  in  the  southeast 
comer  of  the  junction  of  State  Secondary 
Roads  1726  and  1713. 

The  Jacobs,  Thomas,  farm  located  0.2  mile 
north  of  State  Secondary  Road  1847  and  1 
mile  northeast  of  the  junction  of  this  road 
wldi  State  Secondary  Road  1740. 

The  Jacobs,  Mrs.  Willie  C,  farm  located  on 
both  sides  of  a  farm  road  QA  mile  southeast 
of  its  intersection  with  State  Secondary  Road 
1713  at  a  point  2.7  miles  northeast  of  the 
junction  of  this  road  with  State  Secondary 
Road  1001. 

The  Walters,  Eugene,  farm  located  on  the 
southeast  tide  of  a  farm  road  0.2  mile 
southeast  of  its  intersection  with  State 
Highway  131  at  a  point  opposite  the  junction 
of  this  highway  with  State  Secondary  Road 
1539. 

Craven  County.  The  Tripp,  Dudley,  farm 
located  on  the  north  side  of  State  Secondary 


Road  1444  and  1.1  miles  southwest  of  its 
j\mction  with  State  Secondary  Road  1440. 

Cumberland  County.  That  area  bounded  by 
a  line  begiiming  at  a  point  where  U.S. 
Highway  401  intersects  the  Cumberiand-Hoke 
County  line,  then  east  along  this  highway  to 
its  intersection  with  the  FayettevUle  city 
limits,  then  south,  east  and  northeast  along 
these  city  limits  to  its  junction  with  U.S. 
Highway  301  north,  then  northeast  along  this 
hi^way  to  its  junction  with  U.S.  Interstate 
96,  then  northeast  along  this  interstate  to  its 
junction  with  U.S.  Highway  13,  then  east  and 
northeast  along  this  highway  to  its 
intersection  with  the  Cumberland-Sampson 
County  line,  then  southerly  along  this  county 
line  to  its  junction  with  the  Bladen- 
Cumberland  County  line,  then  westerly  along 
this  county  line  to  its  junction  with  the 
Cumberland-Robeson  County  line,  then 
northwesterly  along  this  county  line  to  its 
junction  with  the  Cumberland-Hoke  County 
line,  then  northwesterly  along  this  county  line 
to  the  point  of  beginning. 

The  Contrell,  C.  T..  farm  located  on  the 
west  side  of  State  Secondary  Road  1400  at  its 
junction  with  State  Secondary  Road  1401. 

The  Elliott  Lattie,  farm  located  on  the 
north  side  of  State  Secondary  Road  1722  and 
0.4  mile  east  of  its  junction  with  State 
Secondary  Road  1714. 

The  Elliott  W.  H.,  farm  located  on  Uie 
south  side  of  State  Secondary  Road  1609  and 
0.5  mile  east  of  its  junction  tvith  State 
Secondary  Road  1710. 

The  Gerald,  Rufus,  farm  located  on  the  east 
side  of  State  Secondary  Road  1818  and  0.5 
mile  north  of  its  Intersection  with  U.S. 
Hi^wayl3. 

The  Holiday,  Waddell.  farm  located  on  the 
south  side  of  State  Secondary  Road  3122  and 
its  jtuction  with  State  Secondary  Road  1402. 

The  Jackson. }.  T..  farm  located  on  the  west 
side  of  State  Secondary  Road  1403  and  0.7 
mile  north  of  its  junction  with  U.S.  Highway 

401. 

The  Lockamy,  Earl,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.3  mile 
south  of  its  junction  with  State  Secondary 
Road  1802. 

The  Lovick.  Eugene,  farm  located  on  tiie 
north  side  of  State  Secondary  Road  1732  and 
09  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  Matthews,  Ada  H..  farm  located  on  the 
east  side  of  State  Secondary  Road  1818  and 
0.7  mile  north  of  its  intersection  with  U.S. 
Highway  13. 

The  Matthews,  Isiah.  farm  located  on  a 
private  road  off  the  east  side  of  U.S.  Highway 
301  and  0.1  mile  north  of  its  junction  with 
State  Secondary  Road  1722. 

The  McKeithan,  Sarah  E.,  farm  located  on 
the  west  side  of  U.S.  Highway  301  and  0.3 
mile  north  of  its  junction  with  State 
Secondary  Road  1815. 

The  McLaurin,  Bumice,  farm  located  on  the 
north  side  of  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1719. 

The  McLauhn,  Elwood.  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.2  mile 
north  of  it*  junction  with  State  Secondary 
Road  1828. 


The  McLaeria  George,  isna  loceSsd  en  the 
north  side  of  State  SeooBdanr  Reed  1722  and 
0,4  n9e  west  of  its  joDctioB  wHfa  US. 
Hi^waySOl. 

The  MeLaariB.  Gkrtg.  farm  tocaled  on  the 
south  side  <rf  State  Seooudaiy  Road  1722  and 
03  mile  west  of  its  JDDCtkn  witii  U.S. 
Highway  301. 

The  McLaurin.  M<±aurin.  iana  located  on 
\b»  north  side  of  State  Secondaiy  Road  1722 
and  0.5  mOe  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin,  Octavious,  farm  located  on 
the  north  side  of  State  Secondary  Rood  1722 
and  051  mile  west  of  its  function  witii  U.S. 
Highway  301. 

The  McKfiUao.  Vender,  farm  located  on  the 
west  side  of  U.8.  tfi^way  301  and  0.5  mile 
north  of  its  function  with  State  Secondary 
Road  1722. 

The  Mehrin.  Bditik  farm  located  on  the  east 
side  of  State  Secondaiy  Road  1600  and  1.7 
miles  north  of  its  intersection  with  State 
Secondary  Road  1615. 

The  PoweU.  WiUiam  Clinton,  farm  located 
on  the  south  side  of  State  Secondary  Road 
1722  and  0i3  Biile  eest  of  its  junctian  with 
State  Secondary  Road  1714. 

The  Praitt  K.  Dm  farm  kwated  on  the  %ve8t 
side  of  \i&.  Highway  13  and  OS  mile  north  of 
its  intersection  widi  State  Secondary  Road 
18ia 

The  Roberts.  Christine  Dawson,  farm 
located  on  the  aouth  side  of  State  Secondary 
Road  1714  and  OJ^mile  west  of  its  junction 
witii  State  Secondary  Road  171S. 

The  Shirroan.  Hany,  farm  located  on  the 
west  side  of  State  Secondary  Road  1400  and 
0.1  mile  soutii  of  its  junction  witii  State 
Secondary  Road  1401. 

The  Smith,  Agnes,  farm  located  on  the 
south  side  of  State  Secondary  Road  1720  and 
07  mile  eest  of  its  intersection  witii  State 
Secondary  Road  1719. 

The  Sorith.  Larry  Don.  farm  located  on  a 
private  road  off  tiie  west  side  of  U.& 
Hi^way  901  and  0.2  mile  sooth  of  its  junction 
witii  State  Secondary  Road  1722. 

The  Underwood.  Olive  T..  form  located  on 
tiie  east  side  of  State  Seooodary  Road  1723 
and  OS  mile  south  of  its  junction  with  State 
Secondary  Road  1722. 

The  Valentine,  Ike.  farm  located  on  the 
west  side  of  Stete  Secondary  Road  1402  and 
OS  Dik  south  of  its  junction  with  State 
SeoMHlary  Road  140O 

The  Vana  W.  £..  farm  located  on  the 
northwest  aide  of  State  Secondaiy  Road  1819 
at  its  junction  with  Stete  Secondaiy  Road 
1813. 

The  Williams,  Maggie,  farm  located  on  the 
north  side  of  Stete  Secondary  Road  1719  and 
1.2  miles  north  of  its  intersection  with  Stete 
Secondaiy  Road  1720. 

Duplin  County.  The  Dobson.  Elizabeth  S.. 
farm  located  on  the  north  side  of  State 
Highway  24  and  0.2  mile  east  of  its 
intersection  with  Stete  Secondaiy  Road  1737. 

The  Dodson,  Twillie,  farm  located  on  the 
south  side  of  Stete  Secondary  Road  1912  and 
07  mile  west  of  die  junction  of  this  road  and 
Stete  Highway  11. 

The  Onni,  Pietro,  farm  located  0.2  mile 
soathwest  of  tiie  end  of  State  Secondary 
Road  1961. 

The  Hamilton.  John,  farm  kwated  on  iMth 
sides  of  State  Secondary  Road  1921  and  1.4 


mike  soaAeast  of  the  jancttoB  of  ttrie  read 
and  State  Secondary  Road  1022. 

The  HoOaDd,  WflHaas,  ten  located  on  die 
west  side  of  M&.  Hi^way  117  at  the  fmction 
of  State  Secondary  Road  190O 

The  fooes,  HJt.,  ^io.  2,  fern  located  on 
bodi  sides  of  State  Seoonday  Road  1700  and 
0.6  mile  west  of  its  intersection  with 
Nortliwest  Cape  Pear  River. 

The  Lee,  Dqihne,  fam  located  on  the  soath 
side  of  State  Highway  24  and  03  mik  east  of 
ite  intersection  with  Stete  Seoondwy  Road 
1737. 

The  Miller.  (TBeny.  farm  located  on  the 
north  side  of  State  Secondary  Road  1700  and 
0.1  mile  east  of  ite  junction  with  Stete 
Hi^iway  11. 

The  Phillips,  Hubert  farm  located  on  the 
east  side  of  State  Secondaiy  Road  1375  and 
0.7  mile  northwest  of  its  junction  witii  State 
Highway  24. 

The  liiomas.  Douglas  M..  farm  located  on 
the  soutiiwest  side  of  State  Secondary  Road 
1700  and  0.4  mile  northwest  of  tiie 
intersection  of  this  road  with  State  Secondary 
Road  1728. 

The  Thomas.  ].R.,  farm  located  on  the  south 
side  of  State  Secondaiy  Road  1700  and  1.8 
miles  east  of  the  intersection  of  this  road  and 
Stete  Secondary  Road  1701. 

The  Tyner,  ].R,  farm  located  on  the  south 
side  of  Stete  Hj^way  24  and  the  east  aide  of 
Stete  Secondary  Road  1737  at  the  intersection 
of  this  road. 

Greene  County.  The  Caimoa  James  £.. 
farm  located  on  the  east  side  of  State 
Secondary  Road  1004  and  0.4  mile  south  of  ite 
junction  with  Stete  Highway  903. 

The  Don.  Jo  Estate  faim  located  IX)  mik 
south  of  Mauiy  on  the  north^^  side  of  Stete 
Secondaiy  Road  1441  and  05  mik  west  of  ite 
juncticH)  with  Stete  Secondaiy  Road  1413. 

The  Edwards,  Joe  E,  farm  located  on  the 
west  skle  of  State  Secondaiy  Road  1413  and 
04  mile  north  of  iU  junction  with  State 
Secondaiy  Road  140O 

The  Lane,  Syhrester.  fann  located  on  both 
sides  of  Stete  Secondaiy  Road  1400  and  2a 
miles  sootheastof  ite  function  with  US. 
Highway  13. 

The  Nethercutt  Lawrence,  farm  located  on 
the  north  side  of  State  Secondary  Road  1400 
and  XO  miles  southeast  of  ite  junctioa  with 
US.  Highway  13. 

The  Warren.  Francis,  farm  located  on  the 
west  side  of  State  Secondaiy  Road  1418  and 
03  mik  north  of  ite  function  with  State 
Secondaiy  itoad  141ft 

//omett  CinibO'- The  Byrd.  Lee.  farm 
located  oo  both  sides  of  Stete  Secondary 
Road  1106  and  north  of  ite  junction  with  State 
Seooodary  Road  lllO 

The  Cook,  AX.,  farm  located  on  tlie  east 
side  of  State  Secondaiy  Road  1201  and  OS 
mile  sontii  of  the  fsnctian  of  this  road  with 
Stete  Secondary  Road  1203. 

Hie  Dove,  Ira.  Earn  located  on  the 
southeast  side  of  State  Secondary  Road  1105 
and  07  nuk  soutiiwest  of  ite  junction  writh 
Stete  Highway  24/27. 

The  Estate.  Walter,  fann  located  on  the 
west  side  of  State  Secondary  Road  2031  and 
0.2  nnk  north  of  iU  fgMCtion  %vith  Stete 
Secondary  Road  203O 

The  Panel,  David,  farm  located  on  ^  west 
side  of  State  Secondaiy  Road  12(n  and  02 


knile  northwest  of  ite  f«aK:tien  with  State 
Highway  27. 

The  Forthberry.  Bennett  farm  located  on 
the  south  side  of  State  Secondaiy  Road  1141 
and  04  mik  east  of  the  function  of  this  road 
with  Stete  Secondary  Road  1139. 

The  Graham,  Ralph,  farm  located  on  both 
aideb  of  State  Secondaiy  Roed  1200  and  west 
of  its  junction  with  Stete  Hi^iway  24/27. 

The  Grey,  Charlie,  farm  located  on  the 
west  side  of  Stete  Secondaiy  Road  1111  and 
oe  mile  south  of  ite  function  witii  Stete 
Highway  24. 

The  Hicks.  VashtL  farm  located  on  the 
south  side  of  State  Secondary  Road  2039  and 
04  mik  west  of  its  junction  with  State 
Secondary  Road  2031. 

The  Hobbs,  Marvin,  fann  located  on  the 
southwest  side  of  State  Secondaiy  Road  2072 
and  \0  mile  northwest  of  ite  jimction  with 
State  Secondary  Road  2033. 

The  Hobbs.  R.C  farm  located  on  the 
southwest  side  of  Stete  Secondaiy  Road  2072 
and  1.1  miles  northwest  of  its  junction  with 
State  Secondary  Road  2033. 

The  Holder.  Charlie,  farm  located  on  the 
south  side  of  State  Secondary  Road  1120  and 
03  mile  west  of  ite  junction  with  Stete 
Secondary  Road  1121. 

The  Mc£oy.  Mack,  fans  located  on  the 
northwest  side  of  Stete  Seooodary  Road  llOS 
and  0.7  mile  southwest  oi  ite  junction  «viih 
State  Highway  24/27. 

The  McNeil  Raymond  F,  fann  located  on 
the  east  side  of  State  Secondary  Road  1201 
and  north  of  ite  juoctioo  with  Stete 
Secondaiy  Road  1202. 

The  Pennington.  Albert  J^  taim  located  on 
the  southwest  side  of  State  Secondaiy  Road 
1110  and  0.3  mik  east  of  ite  function  with 
State  Secondary  Road  llOO 

The  Spaulding.  James,  fann  located  on  the 
north  side  of  Stete  Secondaiy  Road  1141  and 
U  miles  east  of  ite  jvoctian  with  State 
Secondaiy  Road  1139. 

The  Thomas.  Floyd  R.  fsrm  kcaled  oo  the 
northeast  side  of  State  Seoondaiy  Road  1146 
and  02  mik  north  of  ite  junction  with  Slate 
Secondary  Road  1117. 

The  Walker.  N.A..  farm  located  on  the  east 
side  of  State  Secondaiy  Road  20C  and  09 
mle  southwest  oi  ite  junction  with  State 
Secondary  Road  2026. 

Hoke  County.  The  Bryant  James,  farm 
located  on  die  sootii  side  of  State  Seooodary 
Road  1003  and  08  mik  west  (rf  ite  function 
witii  State  Secondaiy  Road  1440 

The  Butier.  James,  imrm  located  on  the 
southwest  side  of  State  Secondary  Road  1003 
and  02  mile  east  of  ite  junctioa  with  State 
Secondaiy  Road  1420 

The  Fowler,  Ame.  farm  located  on  tite 
north  side  of  Stete  Secondary  Road  1203  anH 
02  mik  northeast  of  ite  function  with  State 
Secondaiy  Road  1207. 

The  Hough.  EJ.,  farm  located  on  both  side* 
of  State  Secondary  Road  1413  and  04  orik 
east  of  its  function  with  State  Secondary 
Road  1426. 

The  Hough.  E.J..  farm  located  on  both  sides 
of  State  Secondary  Road  1413  and  0.4  mik 
east  of  ite  fwiction  with  State  Secondary 
Road  1426. 

The  fohnson,  George,  farm  located  on  the 
south  side  of  State  Secondary  Road  1219  and 
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OS  mil*  M«l  of  its  (unctioa  with  Suta 
Scoonduy  Ro«d  UlS. 

The  Kaltoa  Worthy,  fwm  locatad  oo  the 
wMt  tida  of  8tat«  Sacondaiy  Ro«d  1481  and 
(U  mUa  north  of  its  tunctioo  with  Stata 
Saoondary  Road  1422. 

Tha  Locklaar,  Alton,  fann  locatad  oo  tha 
northaaat  alda  of  SUta  Saoondary  Road  1448 
at  its  tunctioo  with  Stata  Sacoodary  Road 
1438. 

Tha  McMillan.  lamaa,  farm  locatad  03  mile 
tooth  of  the  junctioa  of  SUIa  Sacoodary  Road 
1113  wldi  Stata  Saoondary  Road  113a 

the  McNaiU.  Kan.  farm  locatad  oo  the  west 
tide  of  State  Secmdary  Road  1429  at  the 
dead  ami  of  this  road 

Tha  McPhatter.  NeiL  farm  located  ai  mile 
west  of  State  Seooodary  Road  1102  and  03 
mile  northweat  of  its  )unctioo  wtdi  State 
Sacoodary  Road  lioa 

The  McQueen.  Roaetta.  farm  located  oo  the 
soutfi  side  of  State  Seooodary  Road  11S4  and 
a4  mile  southeast  of  Its  function  with  State 
Secondary  Road  1135. 

The  McRae.  Mary  Delia,  farm  located  oo 
Che  south  side  of  Stete  Secondary  Road  1134. 
a7  mile  east  of  the  junction  of  this  road  with 
State  Secondary  Road  1116. 

lite  Melvin.  Sylvester,  farm  located  on  the 
north  side  of  State  Secondary  Road  1003  and 
04  mile  east  of  ite  tunctioo  with  Stete 
Secondary  Road  1427. 

The  Oldham.  lames,  farm  located  on  the 
west  side  of  State  Secondary  Road  1200  and 
Ol  mile  no«1h  of  ite  lunction  with  State 
Secondary  Road  1201. 

The  Sandy.  LA.,  farm  located  05  mile 
oorth  of  State  Secondary  Road  1003  and  OJ 
mile  east  of  ite  tunctioo  wldi  State  Secondary 
Road  1431. 

Tha  Sandy,  Lawrla.  hrm  located  on  the  east 
side  of  Stete  Secondary  Road  1429  at  the 
dud  aod  of  this  road 

Laooir  County.  The  Dawson.  Wayne,  farm 
located  oo  Stete  Secondary  Road  1318  and 
03  mile  north  of  ite  tunction  with  Stete 
Secondary  Road  1318. 

The  Faulkner,  Isabelle.  turn  located  on 
both  sides  of  State  Secondary  Road  1800  and 
OA  mile  east  of  Ite  tunctioo  with  State 
Secondary  Road  1720 

Tha  HilL  Nannie  T»  farm  located  in  the 
east  tunction  of  Stete  Highway  56  and  State 
Secondary  Road  1161. 

The  Pelletier,  Roger,  farm  located  on  the 
northeast  side  of  Stete  Secondary  Road  1318 
and  03  mile  northwest  of  ite  tunction  with 
State  Secondary  Road  1316. 

The  RouiM,  James,  farm  locatad  oo  the 
southeast  side  of  Stete  Secondary  Road  1307 
and  04  mile  southwest  of  iu  tunction  with 
Stete  Secondary  Road  1307  and  State 
Secondary  Road  1324. 

The  Taylor,  Heber,  ^4a  2,  farm  located  on 
the  south  side  of  State  Secondary  Road  1181. 
09  mile  east  of  ite  function  with  Stete 
Highway  55. 

Pender  County.  The  Andersoa  lulian  W., 
farm  located  on  both  sides  of  State 
Secondary  Road  1106  and  0.9  mile  northwest 
of  ite  tunction  with  Stete  Secondary  Road 
1107. 

The  Bamhill,  Prank,  farm  located  on  the 
south  side  of  Stete  Highway  210  and  0.1  mile 
of  the  function  of  this  highway  and  Stete 
Secondary  Road  1130 


The  Batson.  Arthur,  farm  located  on  the 
eaat  side  of  Stete  Secondary  Road  1411  and 
1.5  mllee  east  of  ite  intersection  with  VS. 
Highway  117. 

The  Bums,  TC  farm  located  08  mile 
northeast  of  State  Seooodary  Road  1104  aod 
IJO  mile  northweat  of  tha  tunction  of  thia  road 
and  State  Sacoodary  Road  1107. 

The  Corbett  Robert  L.  farm  located  oo 
bodi  aidae  of  State  Highway  210  and  0.5  mile 
northtvest  of  ite  Junction  with  Stete 
Secondary  Road  1130 

The  Deea.  Betty,  farm  located  06  mile  east 
of  Stete  Secoodary  Road  1411  and  1.5  milee 
east  of  ite  intarsectioo  with  VJS.  Highway 
117. 

The  PeoaeL  PJ*..  fann  locatad  oo  the  north 
side  of  State  Seooodary  Road  1103  and  08 
mile  west  of  ite  juDctioo  wttfa  State 
Secoodary  Road  1133. 

Hw  Hardie.  George,  farm  located  oo  the 
north  side  of  a  field  road  04  mile  eaat  of 
Stete  Sacoodary  Road  1104  and  02  mile 
nor^ast  of  ite  intarsectioo  with  Lyon  CanaL 

The  Henry,  Mary  R.  tarn  located  Ol  mile 
south  of  State  Secondary  Road  1130  and  02 
mile  east  of  ite  intersection  with  the  Pender- 
Bladen  County  line. 

The  Hkks,  Carol  farm  located  on  the  south 
side  of  State  Highway  210  and  08  mile  east  of 
ite  intersection  with  VS.  Highway  117. 

TIm  Hutchesoa  Katie,  him  located  on  a 
field  road  1.7  mUet  east  of  U.&  Highway  117 
and  03  mile  soudi  of  ite  interaectioo  with 
Stete  Secondary  Road  1411. 

The  Kea.  Nora,  farm  located  Ol  mile  west 
of  the  west  end  of  Stete  Secoodary  Road 
llOO 

Hie  Keith.  Altoa  estate  locatad  oo  the 
sooth  side  of  State  Highway  210  and  03  mile 
east  of  tlM  tunctioo  of  this  road  and  Stete 
Secondary  Road  1130 

The  Keith,  PJt.  hrm  located  on  bodi  sides 
of  Stete  Secondary  Road  1190  and  07  mile 
west  of  the  function  of  this  road  and  Stete 
Hii^way  210 

The  Keith.  Sprunt,  brm  located  on  the 
southwest  side  of  State  Secondary  Road  1130 
and  at  the  Pender-Bladen  County  line. 

The  Lanier,  Admah,  farm  located  on  the 
southeast  side  of  Stete  Secondary  Road  1411 
and  \A  miles  east  of  ite  intersection  with  U.8. 
Hghway  117. 

The  Larkins,  CJS.,  farm  located  on  the 
southwest  side  of  Stete  Secondary  Road  1102 
and  02  mile  southeast  with  the  Pender- 
Bladen  County  line. 

The  Larkins,  Maggie,  estete  located  on  the 
northeast  side  of  Stete  Secondary  Road  1102 
and  02  mile  southeast  along  this  road  to  ite 
intersection  with  the  Pender-Biaden  County 
bne. 

The  Malloy,  Pete,  No.  1  fann  kicated  on 
both  Cides  of  Stete  Highway  210  and  the  east 
side  of  Stete  Secondanr  Road  1500 

The  Malloy,  Pete.  Na  2  farm  located  on 
both  sides  of  State  Highway  210  and  1 J  miles 
east  of  the  intersection  of  ^  hi^way  and 
U.&  Hi^way  117. 

The  Manuel  George,  farm  located  0.1  mile 
south  of  Stete  Highway  210  and  OJt  mile  west 
of  ite  junction  with  Stete  Secondary  Road 
1103. 

The  Marshall  Crawford  farm  located  on 
the  north  side  of  Stete  Secondary  Road  1103 
and  06  mile  west  of  ite  junction  with  Stete 
Secondary  Road  1133. 


The  Marshall  Milvin.  farm  located  on  the 
north  side  of  Stete  Secondary  Road  1103  and 
0.6  mile  east  of  the  soudtem  function  of  this 
road  and  Stete  Secondary  Road  1104. 

The  Nixoa  Roaa.  farm  located  on  both 
sides  of  State  Highway  210  and  oo  the  weat 
side  of  Stete  Secoodary  Road  1590. 

The  Petersoa  Grady,  farm  k)cated  on  the 
north  side  of  a  field  road  0.2  mile  east  of 
Stete  Secondary  Road  1104  and  nortiieast  of 
ite  Intersection  with  Lyon  CanaL 

The  Pridgen.  Pete,  farm  located  on  the 
southwest  side  of  Stete  Secondary  Road  1103 
and  03  mile  southeast  of  ite  function  with 
Stete  Hi^way  210. 

The  Tayloc  Bill  farm  locatad  on  the  west 
side  of  Stete  Secondary  Road  1104  and  ZJO 
miles  south  of  the  northernmost  intersection 
of  thte  road  with  Stete  Secondary  Road  1103. 

The  Terrell  Nancy,  farm  located  on  a  field 
road  2J  miles  east  of  U.S.  Highway  117  and 
03  mile  south  of  ite  intersection  with  Stete 
Secoodary  Road  1411. 

The  Thompeon.  Didc  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1106 
and  OS  mile  northwest  of  ite  function  with 
Stete  Secondary  Road  1107. 

The  Williams,  Leroy.  farm  located  on  the 
south  side  of  Stete  Secondary  Road  1600  and 
at  the  south  end  of  State  Secondary  Road 
1599. 

Richmond  County.  Hie  Covington.  Tally, 
farm  located  on  a  private  road  Ol  mile  ncKth 
of  Stete  Secondary  Road  1433  and  06  mile 
east  of  U.8.  Highway  220 

The  Watldns,  Mosby,  farm  located  on  both 
sides  of  Stete  Secondary  Road  1476  and  02 
mile  northeast  of  ite  function  with  State 
Secoodary  Road  1442. 

Bobeaon  County.  The  entire  county. 

Sampton  County.  That  area  bounded  by  a 
Una  beginning  at  a  point  where  State 
Seooodary  Road  1927  intersecto  the  Sampson- 
Duplin  County  line,  then  southerly  and 
easterly  along  this  county  line  to  ite  function 
with  the  Sampson-Pender  County  line,  then 
southwesteriy  along  this  county  line  to  ite 
function  with  the  Sampson-Bladen  County 
line,  then  northwesterly  along  this  county  line 
to  ite  function  with  the  Sampson-Cumberiand 
County  line,  then  northwesterly,  north,  and 
northeast  along  this  county  line  to  ite  function 
with  the  Sampson-Harnett  County  line,  then 
easterly  along  this  county  line  to  ite  function 
with  the  Sampson-Johnston  County  line,  then 
southeast  along  this  county  line  to  ite 
intersection  with  Stete  Highway  242,  then 
south  along  this  hi^way  to  ite  junction  with 
U.S.  Highway  421,  then  southeast  along  this 
highway  to  ite  intersection  with  U.S.  Highway 
13,  then  east  along  this  highway  to  ite 
function  with  Stete  Secondary  Road  1845, 
then  east  along  this  road  to  ite  intersection 
witii  U.S.  Highway  701,  then  south  along  thia 
highway  to  iU  junction  with  State  Highway 
403,  then  east  along  this  highway  to  iU 
junction  with  State  Secondary  Road  1919, 
then  east  along  this  road  to  ite  intersection 
with  Stete  Secondary  Road  1908,  then 
southerly  along  this  road  to  ite  function  with 
Stete  Secondary  Road  1004,  then  southerly      '^ 
along  this  road  to  iU  junction  with  Stete 
Secondary  Road  1911,  then  southerly  along 
this  road  to  ite  jimction  with  Stete  Secondary 


Road  1927,  then  southerly  along  this  road  to 
the  point  of  beginning. 

The  Darden,  Jessie,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1758 
and  IJ)  mile  west  of  ite  junction  with  Stete 
Secondary  Road  1742. 

The  Hawley,  WiUiam,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1731 
and  2.5  miles  west  of  ite  intersection  with 
Stete  Secondary  Road  1725. 

The  Jacksoa  Tony,  farm  located  on  the 
northwest  side  of  the  intersection  of  Stete 
Secondary  Roads  1740  and  1742. 

The  Precise,  Stewart  farm  k>cated  on  both 
sides  of  Stete  Secondary  Road  1757  and  05 
mile  north  of  its  junction  with  State 
Secondary  Road  1731. 

The  Shipp,  EsteUe,  B.,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1758 
and  05  mile  west  of  ite  junction  with  State 
Secondary  Road  1742. 

The  Swain,  Robert  W.,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1740 
and  1.0  mile  northwest  of  ite  intersection  with 
State  Secondary  Road  1742. 

llie  Weeks,  Glenn,  farm  located  on  the 
south  side  of  State  Secondary  Road  1737  and 
1.1  mile  east  of  U.S.  Highway  701. 

Wayne  County.  The  Bowden,  B.  J.,  farm 
located  on  the  west  side  of  State  Secondary 
Road  1931  and  02  mile  south  of  the 
intersection  of  this  road  and  State  Secondary 
Road  1120. 

The  Broadhurst  Johnny  Lee,  farm  located 
on  the  north  side  of  State  Secondary  Road 
1744, 1.2  miles  northeast  of  the  intersection  of 
this  road  and  State  Secondary  Road  1915. 

The  Daniels,  Riley,  farm  located  on  the  east 
side  of  State  Secondary  Road  1915, 0.1  mile 
south  of  the  junction  of  this  road  and  Stete 
Secondary  Road  1120. 

The  Exum,  Molly,  farm  located  on  the  east 
side  of  Stete  Secondary  Road  1739  and  0.1 
mile  south  of  the  jimction  of  this  road  and 
Stete  Hi^way  55. 

The  Gautier,  Rosa  Mae,  farm  located  on  the 
east  side  of  State  Secondary  Road  1915  and 
06  mile  south  of  the  junction  of  this  road  and 
Stete  Secondary  Road  1914. 

The  Georgia-Pacific  Corp.,  farm  located  on 
the  north  side  of  State  Secondary  Road  2010 
at  the  jimction  of  this  road  and  State 
Secondary  Road  193a 

The  Grady.  Annie,  farm  located  on  the 
west  side  of  State  Secondary  Road  1915, 0.1 
mile  south  of  the  junction  of  this  road  and 
State  Secondary  Road  1120. 

The  Greenfield  Charlie,  farm  located  on 
both  sides  of  State  Secondary  Road  1915  and 
0.2  mile  north  of  the  junction  of  this  road  and 
State  Secondary  Road  1914. 

The  Greenfield  Mattie,  farm  located  on  the 
north  side  of  State  Secondary  Road  1914, 0.9 
mile  east  of  the  junction  of  this  road  and 
Stete  Sec(Hidary  Road  1915. 

The  Greenfiekl  William,  No.  1,  farm 
located  4  miles  west  of  the  Seven  Springs  on 
State  Secondary  Road  1744, 0.2  mile  west  of 
the  junction  of  this  road  and  State  Secondary 
Road  1913. 

The  Haggin.  Joe,  No.  2.  farm  located  on  the 
east  side  of  State  Secondary  Road  1931  and 
1.1  miles  northeast  of  its  intersection  with 
State  Secondary  Road  1120. 

The  Ham.  Thedy,  Estete,  farm  located  on 
the  west  side  of  Stete  Secondary  Road  1913, 


05  mile  south  of  the  function  of  this  road  and 
State  Highway  111. 

The  Humphrey.  Josephine,  farm  located  on 
the  east  side  of  Stete  Secondary  Road  1932 
and  0.2  mile  north  of  ite  intersection  with 
Stete  Secondary  Road  1120. 

Hie  Lofton,  Mary  F.,  farm  located  on  the 
south  side  of  Stete  Secondary  Road  1745  and 
0.1  mile  west  of  ite  function  with  State 
Secondary  Road  1952. 

The  O'Quinn.  Earl  farm  located  on  the 
north  side  of  State  Secondary  Road  1914, 0.4 
mile  east  of  the  junction  of  this  road  and 
State  Secondary  Road  1915. 

The  Raynor,  Early,  No.  1.,  farm  located  on 
the  south  side  of  U.S.  Highway  13  and  0.3 
mile  east  of  ite  jimction  with  Stete  Secondary 
Road  1207. 

The  Sasser,  Johnny,  farm  located  on  the 
west  side  of  State  Secondary  Road  1931  and 
03  mile  south  of  ite  junction  with  Stete 
Secondary  Road  1930. 

The  Simmons,  James,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1932 
and  0.2  mile  northwest  of  the  junction  of  this 
road  and  State  Secondary  Road  1934. 

The  Smith,  Allen  J.,  farm  located  on  both 
sides  of  State  Secondary  Road  1953  and  05 
mile  north  of  State  Highway  55. 

The  Wayne  County  Landifill  property 
located  on  the  southeast  side  of  State 
Secondary  Road  1728  and  0.5  mile  northeast 
of  ite  junction  with  Stete  Highway  111. 

South  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 

Dillon  County.  The  entire  county. 

Florence  County.  The  McAllister, 
Armstrong,  farm  located  at  the  end  of  a  dirt 
road  and  0.4  mile  northwest  of  ite  junction 
with  another  dirt  road  then  south  along  this 
dirt  road  to  its  junction  with  another  dirt 
road,  then  westerly  along  this  dirt  road  to  ite 
junction  with  State  Secondary  Highway  34, 
this  junction  being  1.1  miles  southeast  of  the 
junction  of  State  Secondary  Highway  149 
with  State  Secondary  Highway  34. 

The  Parker,  Boston,  farm  located  on  the 
northwest  side  of  Stete  Secondary  Road  791 
and  0.3  mile  northeast  of  ite  junction  of  Stete 
Secondary  Road  791  with  State  Secondary 
Road  732,  this  junction  being  1.7  miles 
northeast  of  the  junction  of  State  Secondary 
Road  732  with  State  Highway  51. 

Horry  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  State  Secondary 
Highway  33  intersecte  the  South  Carolina- 
North  Carolina  State  line  and  extending 
south  along  this  highway  to  its  intersection 
with  State  Secondary  Highway  306,  then  west 
along  this  highway  to  ite  intersection  with 
State  Secondary  Highway  142,  then  south 
along  this  highway  to  ite  junction  with  State 
Primary  Highway  9,  then  northwest  along  this 
highway  to  ite  intersection  with  State 
Secondary  Highway  59,  then  southwest  and 
south  along  this  highway  to  ite  junction  with 
State  Primary  Highway  917,  then  southwest 
along  this  highway  to  ite  intersection  with 
State  Secondary  Highway  19,  then  south  and 
southeast  along  Highway  19  to  ite 
intersection  with  U.S.  Highway  701  at 
Allsbrook.  then  northeast  along  this  highway 
to  ite  intersection  with  State  Primary 
Highway  9,  then  southeast  and  south  along 


tiiis  highway  to  ite  intersection  with  the 
Waccamaw  River,  then  northeast  along  this 
river  to  its  intersection  with  the  South 
Carolina-North  CaroUna  State  line,  then 
southeast  along  this  state  Ime  to  its 
intersection  with  U.S.  Highway  17,  then 
southwest  along  this  highway  to  ite  junction 
wtii  Stete  Primary  Highway  90  then  west 
along  this  highway  to  ite  intersection  with  a 
dirt  road  known  as  Telephone  Road  this 
intersection  being  1.3  miles  west  of  Wampee, 
then  southwest  and  south  along  Telephone 
Road  to  its  end,  then  northwest  along  a 
projected  line  for  1.9  miles  to  its  junction  with 
Jones  Big  Swamp,  then  northwest  along  this 
swamp  to  iU  junction  with  the  Waccamaw 
River,  then  west  along  this  river  to  ite 
intersection  with  Stanley  Creek,  then  north 
along  this  creek  1.6  miles,  then  northwest 
along  this  creek  Z.8  miles,  then  north  along  a 
line  projected  from  a  point  beginning  at  the 
end  of  the  main  run  of  this  creek,  and 
extending  north  to  the  junction  of  this  line 
with  Stale  Primary  Highway  905,  then 
southwest  along  this  highway  to  its  junction 
with  State  Secondary  Highway  19,  then  north 
along  this  highway  2.4  miles  to  its  juncuon 
with  a  dirt  road 

Then  southwest  along  this  road  to  ite 
intersection  with  Meple  Swamp,  then  north 
along  this  swamp  to  ite  intersection  with 
State  Secondary  Highway  65.  then  southwest 
along  this  highway  to  ite  junction  with  U.S. 
Highway  701,  then  south  along  this  highway 
to  ite  intersection  with  U.S.  Highway  501. 
then  northwest  along  this  histiway  to  its 
intersection  with  State  Secondary  Highway 
546,  then  west  along  this  hmtiway  to  its 
junction  with  a  dirt  road  then  west  along  a 
dirt  road  to  ite  junction  with  State  Secondary 
Highway  78,  then  north  along  this  highway  to 
ite  junction  with  Stete  Secondary  Highway 
391,  then  northeast  along  this  highway  to  its 
junction  with  U.S.  Highway  501.  then 
southeast  along  this  hiiihway  to  its  junction 
with  State  Secondary  Highway  591,  then 
north  along  this  highway  to  ite  intersection 
with  State  Secondary  Highway  97.  then  east 
0.2  mile  to  its  intersection  with  a  dirt  road, 
then  north  along  this  dirt  road  to  ite  junction 
with  State  Primary  Highway  319.  then 
northwest  along  this  highway  to  ite  junction 
with  State  Secondary  Highway  131,  then  east 
and  north  along  this  highway  to  ite 
intersection  with  Loosing  Swamp,  then  west 
and  northwest  along  this  swamp  to  its 
intersection  with  State  Secondary  Highway 
45,  then  southwest  along  this  highway  to  ite 
junction  with  State  Secondary  Highway  129. 
then  northwest  along  this  huthway  to  ite 
junction  with  U.S.  Highway  501,  then 
northwest  along  the  latter  highway  to  ite 
intersectioa  with  Littie  Pee  Dee  River,  then 
northwest  along  this  river  to  its  junction  with 
the  Lumber  River,  then  northeast  along  this 
river  to  its  intersection  with  the  South 
Carolina -North  Carolina  State  line,  then 
southeast  along  this  state  hne  to  the  point  of 
beginning,  excluding  the  area  within  the 
corporate  limite  of  the  towns  of  Conway  and 
Loris. 

The  Alford  Alex,  farm  located  on  the  south 
side  of  a  dirt  road  and  being  2  miles 
southwest  and  west  of  the  tunction  of  this 
dirt  road  and  Stete  Secondary  Highway  99. 
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this  tunctkm  being  1.75  bUm  north  of  die 
junction  of  this  highway  and  State  Secondaiy 
Highway  97. 

The  Cooper.  Thomas  B..  fenn  locate^) 
northeast  of  a  dirt  road  and  a7S  mile 
northwest  of  the  intersection  of  this  dirt  road 
with  rural  paved  road  No.  109.  this 
intersection  being  2.2S  miles  northeast  of  die 
junction  of  rural  paved  road  ^k>.  lOB  with 
rural  paved  road  No.  79. 

The  Edge.  Nina  L.  farm  located  on  the  west 
Bide  of  a  dirt  road  and  OJ  mile  southeast  of 
its  junction  with  a  second  dirt  road,  this 
junction  being  as  mile  south  of  the  junction 
of  d>e  second  dirt  road  and  State  Primary 
Highway  90.  this  second  junction  being  OS 
mile  southwest  of  the  junction  of  this 
hi^way  and  Sute  Secondary  Highway  SI. 

The  Mortia  Daniele  B..  form  located  on  the 
east  side  of  State  Primaiy  Highway  90  and  09 
mile  northeast  of  the  junction  of  this  highway 
and  State  Secondary  Highway  377. 

The  Richardson.  Tahnoge.  farm  located  on 
the  north  side  of  a  dirt  road  and  1  mile 
southwest  of  the  junction  of  this  dirt  road 
with  SUte  Secondary  Highway  90,  this 
junction  being  1.75  miles  north  of  the  jnnctioa 
of  Stale  Secondary  Highway  99  and  State 
Secondary  Highway  97. 

Marion  County.  The  entire  ooonty. 

Mariboro  County.  The  Hairisoa  Nancy, 
Estate  farm  located  on  the  north  side  of  State 
Secondary  Road  299  and  02  mile  east  of  its 
intersection  with  State  Highway  38. 

Dona  in  Washingtoa  DC  this  1st  day  of 
June  1989. 
Lairy  B.  Slagie. 

Admuiiatrator,  Animal  tatd  Piant  Health 
tntpection  Service. 
[FR  Do&  89-13473  nied  0-9-89: 8;4S  ami 


Fadaral  Crop  Inauranca  Corpof atlon 

7CFR  Part  400 

[DecNaesoaS] 

Qanaral  AdrnMalralfva  Ragulatlona; 
UiiplaiiianlaMon  of  DIaaataf  Aailatanca 
Actof  19M 

AOmcv:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACnow:  Final  rule.        

summary:  The  Federal  Crop  butirance 
Corporation  (FCIC),  at  the  direction  of 
the  Secretary  of  Agriculture,  hereby 
issues  a  new  Subpart  N  in  Chapter  IV  of 
Title  7  of  the  Code  of  Federal 
Regulations  for  the  purpose  of 
implementing  the  Disaster  Assistance 
Act  of  1988  (the  "ACT').  The  intended 
effect  of  this  nile  is  to  set  forth  the 
procedures  for  implementing  the 
requirements  of  the  Disaster  Assistance 
Act  with  respect  to  a  reduction  in 
conunissioos  paid  to  private  insurance 
agents,  brokers  or  companies,  on 
contracts  for  crop  insurance  coverage 


entered  into  tmder  the  provisions  of  the 

ACT. 

OTVcnvi  OATK  October  1.  I9ea. 

KM  RWTIiaW  amMMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporatioa  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  2025a 
teleiriiODa  (202)  447-332S. 

SUmflHNTAIIY  mPONMATKNe  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulatkm  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
cturency,  clarity,  and  effectiveness  of 
these  r^iulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is  May 
1,1994. 

John  Marshall  Manager,  FQC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effisct  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterjwises 
in  domestic  or  export  marketr.  and  (2) 
certifies  that  this  action  will  not 
increase  the  fedntd  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
si^uficant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  actloa  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia46a 

This  program  is  not  subject  to  tiie 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  himian  environment  health,  and 
safety.  Therefore,  neither  an 
Enviroimiental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  rule  is  made  necessary  by  the 
enactment  of  section  207  of  the  Disaster 
Assistance  Act  of  1988  which  mandates 
the  purchase  of  crop  Insturance  coverage 
with  respect  to  certain  benefits  under 
the  ACT. 


In  accordance  with  section  207(c)(3)  of 
the  ACT,  the  Secretary  of  Agriculture  is 
required  to  provide  by  regulation  for  a 
reduction  in  the  commissions  paid  to 
private  insurance  agents,  brokers,  or 
companies  on  crop  insurance  contracts 
entered  into  under  this  section  sufficient 
to  reflect  that  such  insurance  contracts 
principally  involve  only  a  servicing 
function  to  be  jperformed  by  the  agent 
broker,  or  company.  This  rule  is  for  the 
purpose  of  carrying  out  that  directive. 

Under  the  provisions  of  section  234  of 
the  ACT,  publication  for  notice  and 
comment  is  omitted  so  that  these 
regulations  may  be  made  effective  as 
qidckly  as  possible.  All  entities  affected 
by  this  nde  were  advised  of  the 
provisions  prior  to  the  October  1. 1988, 
effective  date. 

List  of  Subjects  In  7  CFR  Part  400 

Crop  insurance;  General 
Administrative  Regulations; 
Implementation  of  Disaster  Assistance 
Act  of  1988. 

UnalRula  •• 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  aeq.), 
the  Federal  Crop  Insurance  Corporation 
herewith  issues  a  new  Subpart  N  in  Part 
400  of  Tide  7  of  die  Code  of  Federal 
Regulations,  effective  October  1. 1988. 

Subpart  N  is  added  to  read  as  follows: 

PART400-GENERAL 
ADMINISTRATIVE  REGULATIONS 


Actof 


19M; 


for 


400250  General  statement 

400251  Purpose  and  appUcabibty. 

400252  Implementation  and  expense 
reimbursement. 

Subpart  N-Dlaaatar  Aaalatanca  Act  of 
1968;  ^rocaduraa  for  Imptomantation 

$400250   General  statement 

The  Disaster  Assistance  Act  of  1988 
(the  ACT)  reqtiires  that  subject  to 
certain  limitations  in  the  ACT. 
producers  on  a  farm,  in  order  to  be 
eligible  to  receive  a  disaster  payment 
under  the  provisions  of  the  ACT,  or  an 
emergency  loan  under  the  provisions  of 
the  Rural  Development  Act  (7  U.S.C 
(1961)  et  seq.]  for  crop  losses  due  to 
drought  hail,  excessive  moisture,  or 
related  condition  in  1988.  or  forgiveness 
of  the  repayment  and  advance 
deficiency  payments  under  subsection 
201(b)  of  the  ACT.  must  agree  to  obtain 
multi-peril  crop  insurance  under  the 
Federal  Crop  Insurance  Act  (7  U.S.C. 
1501  et  seq.)  for  the  1969  crop  of  the 
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commodity  for  which  such  payments, 
loans,  or  forgiveness  are  sought  llie 
ACT  also  requires  that  regulations  be 
promulgated  to  provide  for  a  reduction 
in  the  commissions  paid  to  private 
insurance  agents,  brokers,  or  companies 
on  contracts  for  crop  insurance  entered 
into  under  the  ACT  sufficient  to  reflect 
that  such  insurance  contracts  principally 
involve  only  a  servicing  function  to  be 
performed  by  the  agent,  broker,  or 
company. 

§400251    Purpose  and  appilcabuny. 

(a)  It  is  the  purpose  of  these 
regulations  to  provide  the  procedures  for 
implementing  the  provisions  of  the  ACT 
by  requiring  a  reduction  in  the 
compensation  rate  to  the  agent  broker, 
or  company  imder  contract  or  agreement 
with  FCIC. 

(b)  The  provisions  contained  in  this 
subpart  shall  be  applicable  to  all  holders 
of  an  Agency  Sales  and  Service 
Contract  (herein  referred  to  as 
"agency")  or  a  Reinsurance  Agreement 
(herein  referred  to  as  "company")  with 
FCIC,  and  shall  be  applicable  on  all  crop 
insurance  contracts  for  1989  crops 
entered  into  to  comply  with  the 
provisions  of  section  207  of  the  Disaster 
Assistance  Act  of  1988,  as  set  forth  in 
subsections  (c)  (2)  and  (3)  of  said  ACT. 

S  400252    Implementation  and  expanse 
rekntNirsement. 

Crop  insurance  coverage,  required  by 
the  ACT  to  be  made  available  to  any 
producer  identified  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  as  having  suffered  a  crop  loss  of 
65  percent  or  more,  tmless  the 
requirement  for  such  crop  insurance 
coverage  is  waived  under  the  provisions 
of  the  ACT,  may  be  made  available 
through  any  agent  or  company  under  the 
terms  and  conditions  of  the  contract  or 
agreement  such  agent  or  company  may 
have  with  FCIC.  Agents  under  an 
Agency  Sales  and  Service  Contract  and 
companies  under  a  Reinsurance 
Agreement  with  FCIC  are  required  to 
sign  an  amendment  to  the  contract  or 
agreement  agreeing  to  a  reduction  in 
expense  reimbiuvement  for  evidence  of 
a  policy  of  crop  insurance  issued  under 
the  requirements  of  the  ACT.  Sudi 
expense  reimbursement 

(a)  Will  not  be  reduced  if  the 
producer 

(1)  Had  crop  insurance  under  the 
Federal  Crop  Insurance  Act  during  the 
1988  crop  year  for  which  the  payment  or 
Other  benefit  is  being  sought  under  the 
ACT  and  said  insurance  has  been 
continued  into  the  1989  crop  year 

(2)  Furnishes  evidence  of  insurance 
coverage  (copy  of  the  completed,  filed 
application  or  policy  confirmation)  for 


the  1989  crop  year  for  the  crop  for  which 
the  payment  or  other  benefit  imder  the 
ACT  is  being  requested,  to  the  ASCS 
county  office  at  the  time  of  application 
for  the  disaster  payment  or  other  benefit 
under  the  ACT;  or 

(3)  Has,  under  the  provisions  of  the 
ACT,  received  a  waiver  of  the 
requirement  to  obtain  crop  insurance 
coverage. 

(b)  Will  be  reduced  in  the  amount  of  3 
percent  [3%)  of  base  premium  when  the 
producer,  applying  for  disaster  payment 
at  the  ASCS  Office  without  evidence  of 
the  required  crop  insurance  coverage,  is 
required  by  the  ASCS  or  the  Farmer's 
Home  Administration  (FmHA)  county 
committee  to  obtain  such  crop  insurance 
coverage  for  crop  year  1989  in  order  to 
receive  the  payment  or  other  benefit 
sought  under  the  ACT. 

Done  in  Washington.  DC  on  June  1, 1989. 
David  W.  Gabriel 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-13530  Filed  6-6-89:  8:45  am] 
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7  CFR  Part  403 

[DOC.NO.6910S] 

Paach  (Fraah)  Crop  Inauranca 
Ragulatlona 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

auMMARV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Peach 
(Fresh)  Crop  Insurance  Regulations  (7 
CFR  Part  403),  effective  for  die  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1990  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discoimt  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  July  7, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
8UPPLEMENTARV  INFORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
ciurency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  1, 1994. 

John  Marshall,  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  eompetition.  employment 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Peach 
(Fresh)  Crop  Insurance  Regulations  (7 
CFR  Part  403),  an  insured  may  be 
eligible  for  a  premium  reduction  in 
excess  of  5  percent  based  on  that 
individual's  insuring  experience  through 
the  1984  crop  year  under  the  terms  and 
conditions  contained  in  their  peach  crop 
insurance  policy  for  1985.  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1990  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  die  present  premium 
reduction  be  continued  and  directed  that 
a  study  be  made  of  the  entire  premium 
reduction  for  good  experience  issued  as 
it  might  apply  to  all  policyholders. 

Accordingly,  FCIC  herein  amends  the 
Peach  (Fresh)  Crop  Insurance 
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Regulations  (7  CFR  Part  403)  to  allow  a 
continuatioo  of  the  food  experience 
disoNint  provision  lo  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year. 

On  Monday.  April  m  1980.  FaC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  M 
PR  14240,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1990  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FdC  reviews 
the  entire  good  experience  discount 
issue  for  aU  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  (xopoeed  rule,  but  none 
were  received.  Therefore.  FQC  herewith 
adopts  the  proposed  rule  published  at  M 
FR 14240  as  a  final  rule  without  change. 

List  of  Subjects  la  7  CFR  Fart  403 

Crop  insurance.  Peaches. 

Final  Rule 

According,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  Peach  (Fresh]  Crop 
Insurance  Regulations  (7  CFR  Part  403). 
efiiective  for  One  1990  and  succeeding 
crop  years,  in  the  following  instances. 

PART  403-[AIIENOEO] 

1.  The  authority  citation  for  7  CFR 
Part  403  is  revised  to  read  as  follows: 

AnlkHitr  7  V&C  ISOS,  1510. 

2.  Paragraph  7(d)  of  the  Peach  (Frerii) 
Crop  Insurance  Regulations  (7  CFR 
403.7)  is  amended  by  revising 
subparagraph  6.c.(l)  to  read  as  follows: 

1 403.7   The  appSceUon  and  poNoy. 

•  ••••' 

5.  AnnuaJ  pnmjum. 

•  •        •        •        • 

c.  *  •  • 

(1)  No  premium  reduction  will  t>e  retained 
after  the  1901  crop  year, 

•  •        •        •        • 

Done  in  Washington,  DC.  on  May  31. 19S0. 
David  W.  Gabriel. 

Acting  Managar,  Pedual  Crop  Iiuurance 
Coqtoration, 

[FR  Doc  80-13531  Filed  8-0-80;  8:45  am] 
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AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


r:  This  final  rule  amends 
procedures  which  are  contained  in  the 
admhdstrative  rules  and  regulations  of 
the  California-Arizona  navel  and 
Valencia  orange  marketing  orders.  This 
rule  was  recommended  by  the  Navel 
and  Valencia  Orange  Administrative 
Committees  (committees),  the  agencies 
responsible  for  local  administration  of 
the  orders. 

This  change  requires  handlers  of 
navel  and  Valencia  oranges  to  submit 
information  to  the  committees  reflecting 
the  quantity  of  oranges  harvested  on  a 
weekly  basis.  Receiving  this  information 
on  a  weekly  iMsis  will  enable  the 
committees  to  more  effidenUy  carry  out 
their  auditing  functions  to  monitor 
handler  compliance  with  the  marketing 
orders. 

KFPICnVI  DATC  July  7. 1969. 
FON  RNITNBN  MFONMATIOM  CONTACT: 
Allen  Belden.  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
Fft V,  AX4S.  USDA.  Room  2525-S,  P.O. 
Box  96450.  Washington.  DC  20090-6456; 
telephone:  (202)  447-«12a 
SUPPLCMOITAIIV  intonmation: 

This  final  rule  is  issued  under 
Marketing  Order  Nos.  907  and  906  (7 
CFR  Parts  907  and  906).  both  as 
amended,  regulating  the  handling  of 
navel  and  Valencia  oranges  grown  in 
Arizona  cuid  designated  parts  of 
California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major^* 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subfect  to  regulation 
under  their  respective  orders,  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 
&nall  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.1)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

This  final  rule  makes  changes  to  the 
administrative  rules  and  regulations  of 
the  navel  and  Valencia  orange 
marketing  orders.  These  changes  require 
handlers  to  report  information  on 
oranges  harvested  to  the  committees  on 
a  weekly,  rather  than  periodic  basis. 

Sections  907.72  and  908.72  of  the  navel 
and  Valencia  orange  marketing  orders, 
respectively,  require  that  upon  request 
of  the  committees,  with  the  approval  of 
the  Secretary  of  Agriculture,  every 
person  subject  to  regulation  under  the 
navel  and  Valencia  orange  marketing 
orders  shall  furnish  to  the  committees,  in 
such  manner  and  at  such  times  as  they 
may  prescribe,  such  information,  in 
addition  to  that  already  required  by  the 
order,  as  will  enable  the  committees  to 
perform  their  duties.  Thus,  the 
committees  have  the  authority  to 
request  additional  information  from 
handlers  to  help  the  committees  perform 
their  duties  under  their  respective 
orders. 

Sections  907.142  and  goai42  of  the 
administrative  rules  and  regulations  of 
the  orders  currentiy  require  handlers,  at 
the  request  of  the  committees,  to  submit 
information  on  oranges  harvested  and 
other  information  on  Handler  Report  of 
Picks  and  Estimates  forms  (Base 
Estimate  Forms  No.  1).  The  information 
required  on  these  forms  must  be 
provided  for  each  grower  who  delivers 
oranges  to  the  handler,  brt^en  down  by 
individual  groves.  The  new  weekly 
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reporting  requirment  requests  otdy  gross 
figures  of  the  number  of  cartons 
harvested  by  all  of  a  handler's  growers 
for  the  preceding  week  and  cumulatively 
for  the  season. 

In  the  past  because  of  the  detailed 
nature  of  the  report  the  committees 
have  requested  submission  of  the 
Handler  Report  of  Picks  and  Estimates 
only  three  or  four  times  during  the 
marketing  year.  This  periodic 
information  on  oranges  harvested  is 
used  to  determine  the  status  of  the 
industry  and  individual  handlers  at  a 
given  point  in  the  marketing  year 
reganUng  the  quantity  of  oranges 
harvested  and  the  quantity  remaining 
for  harvest.  The  new  weekly  reporting 
requirement  will  be  met  by  using  less 
detailed  forms.  When  information  on  the 
quantity  of  oranges  harvested  is 
submitted  on  a  weekly  basis,  however, 
it  will  improve  the  data  base  available 
to  the  committees  and  enable  them  to 
more  closely  monitor  the  flow  of 
oranges  from  grower  to  handler  to  final 
disposition.  For  auditing  purposes,  this 
comparison  could  help  identify 
marketing  order  violations  if 
discrepancies  in  the  fisures  occur. 

It  is  estimated  that  the  additional 
information  required  by  this  rule  will 
take  less  than  five  minutes  to  complete 
and  should  present  no  significant 
burden  to  the  approximately  125 
handlers  of  navel  oranges  and  115 
handlers  of  Valencia  oranges  subject  to 
regulation  under  their  respective  orders. 

Therefore,  the  committees 
recommended  amending  S8  907.142  and 
90B.142  of  the  rules  and  regulations 
under  the  navel  and  Valencia  orange 
marketing  orders,  respectively,  to 
require  handlers  to  submit  information 
regarding  the  quantity  of  oranges 
harvested  on  a  weekly  basis  on  new 
Navel  Orange  Adminisfrative 
Committee/Valencia  Orange 
Administrative  Committee  (N.O.A.C./ 
V.O.A.C)  Forms  No.  37.  These  forms  will 
be  printed  on  the  lower,  ciurently 
unused,  portion  of  N.O.A.C./V.O.A.C. 
Forms  No.  4,  which  are  weekly  reports 
of  orange  shipments  from  handlers. 

Thus,  sections  907.142  and  906.142  of 
the  navel  and  Valencia  marketing  orders 
are  amended  by  redesignating 
paragraphs  (a)  as  ra](2]  and  adding 
paragraphs  (a)(1).  In  addition,  revisions 
of  paragraphs  (b)  provide  gender  neutral 
language. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  signficani 
economic  impact  on  a  substantial 
number  of  small  entities- 
Notice  of  this  action  was  published  in 
the  Fefleral  Register  on  November  7. 


1988,  (53  FR  44925).  Written  commenU 
were  invited  from  interested  persons  for 
30  days,  until  December  7, 198a  Two 
comments  were  received:  Prom  Richard 
J.  PescosoUdo  of  Foothill  Farms,  an 
orange  grower  and  alternate  committee 
member,  and  from  James  A.  Moody, 
writing  in  behalf  of  Sequoia  Orange 
Company,  for  which  he  is  counsel. 

Mr.  PescosoUdo  objected  to  the 
manner  in  which  the  proposal  was  made 
and  especially  that  it  was  offered  by  the 
commitiees'  manager.  Mr.  Moody  also 
objected  to  the  fact  that  the  rule  was 
forumlated  and  proposed  to  the 
committees  by  the  manager. 

It  is  normal  procedure  for  the 
professional,  paid  stafi  of  marketing 
order  committees,  including  their 
managers,  to  develop  proposals  for 
information  gatherii^  since  they 
regulariy  use  such  information  in 
meeting  the  various  requirements  of  the 
orders  and  in  preparing  various  reports 
and  statistical  information  for  the 
committees.  It  is  a  function  of  the 
committees  to  accept  modify  or  reject 
such  proposals  presented  to  them.  In 
this  case,  the  committees  endorsed  the 
suggested  requirement  and  adopted  it  as 
a  proposal  that  would  improve  the 
committees'  ability  to  administer  their 
respective  orders.  The  committees  then 
recommended  that  the  Department 
adopt  the  proposals  as  amendments  to 
the  regulations  implementing  the  Order. 

Mr.  PescosoUdo  further  commented 
that  no  hearing  was  held  to  establish  a 
record  on  the  subject  However, 
hearings  are  not  required  for  informal 
rulemaking  actions. 

Mr.  Pescosolido  objected  that  no 
advance  notice  was  given  to  growers, 
handlers  or  committee  members,  and 
that  the  meeting,  because  it  was  held  in 
Los  Angeles,  took  place  away  from  all 
growers  and  handlers.  Mr.  Moody  also 
asserted  that  the  proposal  was  not  given 
wide  notice  and  that  its  presentation  at 
the  Los  Angeles  meeting  prevented 
interested  parties  from  examining  its 
merits  or  faults.  However,  Los  Angeles 
is  the  normal  location  for  a  majority  of 
these  committee  meetings.  The  proposal 
was  presented  at  a  joint  meeting  of  the 
N.O.A.C./V.Oj\.C.  These  committees 
are  Ofsde  up  of  growers,  handlers,  and 
representatives  of  the  public.  Committee 
members  are  nominated  by  aU 
California /Arizona  navel  and  Valencia 
producers  and  handlers  to  be  their 
representatives.  The  committees 
responded  to  the  manager's  suggestion 
of  this  rule  by  voting  to  adopt  it  They 
recommended  that  it  be  made  effective 
under  the  marketing  orders.  A  proposed 
rule  was  published  in  the  Federal 
Register  and  pubUc  comments  were 
invited  for  a  period  of  30  days,  during 


which  other  interested  individuals  had 
the  opportunity  to  comment  on  the 
proposed  requirement. 

Mr.  Pescosolido  and  Mr.  Moody 
expressed  concern  about  protecting  the 
confidentiaUty  of  information  gathered. 
Sections  907.73(d)  and  908.731d)  of  the 
marketing  orders  deal  with  the  issue  of 
confidentiality  and  outline  protections 
and  limitations  on  disclosure  of 
information.  In  addition,  section 
608(d)(2)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended, 
provides:  "•  •  •  all  information 
furnished  to  or  acquired  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section,  as  well  as  information  for 
marketing  order  programs  that  is 
categorized  as  trade  secrets  and 
commercial  or  financial  information 
*  *  *  shall  be  kept  confidential  by  all 
officers  and  employees  of  the 
Department  of  Agriculture  *  *  •"  (7 
U.S.C.  608(d)(2)].  These  safeguards  are 
designed  and  implemented  to  protect 
against  divulgence  of  confidential 
information. 

Mr.  Pescosolido  noted  that  the  Florida 
and  Texas  orange  marketing  orders  do 
not  include  a  provision  such  as  that 
contained  in  this  rule,  and  claimed  that 
approval  of  the  rule  would  discriminate 
against  California /Arizona  citrus 
growers.  The  Florida  and  Texas 
marketing  orders  were  promulgated  on 
the  basis  of  separate  rulemaking 
proceedings  and  are  different  in  that 
they  do  not  utilize  prorate  regulation, 
and  must  therefore  be  differentiy 
administered. 

Messrs.  Pescosolido  and  Moody  also 
contended  that  the  information 
contained  in  the  weekly  reporting 
requirement,  if  publicly  distributed, 
would  give  buyers  knowlege  of 
inventories  held  by  handlers  and  allow 
them  to  manipulate  prices  downward  by 
withholding  orders.  Mr.  Moody  further 
stated  that  any  such  release  would  only 
serve  to  strengthen  the  bargaming 
position  of  buyers  without  offsetting 
benefits  to  growers  and  handlers.  The 
supplementary  information  section  of 
the  proposed  rule  stated  that  the 
information  on  oranges  harvested  could 
be  included  in  weekly  Handler  Bulletins. 
While  we  believe  that  Messrs.  Moody's 
and  Pescosolido's  comments  in  this 
regard  are  unfounded,  upon  further 
analysis  and  review,  we  believe  that  it 
is  not  necessary  to  publish  such 
information  in  weekly  Handler  Bulletins. 
Therefore,  information  collected  on 
oranges  harvested  will  not  be 
distributed  to  the  industry  on  a  weekly 
basis. 

Mr.  Moody  questioned  whether  the 
proposal  would  improve  the  data  base 
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available  to  the  conunitteea  and  enable 
the  commJtteea  to  mora  closely  monitor 
the  flow  of  oranges  from  grower  to 
handler  to  final  disposition.  In  addition, 
he  asserted  that  the  collection  of 
additional  data  will  not  aid  in  the 
detection  of  marketing  order  violations. 
We  disagree  with  these  comments.  The 
collection  of  additional  information  will 
improve  the  committees'  ability  to 
administer  their  respective  orders. 
Further,  additonal  information  will 

Srovide  a  mora  frequent  check  on  the 
ow  of  product  through  the  marketing 
system  and  the  Department  believes 
that  illegal  diversions  should  be  more 
quickly  and  precisely  identified. 

For  the  reasons  stated  above,  Mr. 
Pescosolido's  and  Mr.  Moody's 
objections  are  denied. 

in  accordance  with  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.a  3504], 
the  information  collection  provisions 
contained  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
control  nos.  0581-0116  (navel  oranges) 
and  0581-0121  (Valencia  oranses). 

After  consideration  of  all  relevant 
matter  presented,  including  the 
committees'  recommendation,  the 
comments  received,  and  other  avcdlable 
information,  it  is  found  that  the  changes 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

List  of  Subjects  in  7  CFR  Puts  907  and 


Arizona,  California,  Marketing 
agreements  and  ordera.  Navels, 
Oranges,  Valendas. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  906  are 
amended  as  follows: 

PART  907-NAVEL  0RANQE8  GROWN 
IN  ARIZONA  AND  DE8IQNATE0  PART 
OFCAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  906  continues  to  read  as 
follows: 

Authoflty:  Sacs.  1-10, 48  StsL  31.  as 
•aiMided:  7  VAC  tm-V74. 

2.  Section  907.142  is  revised  to  read  as 
follows: 

Subpart— RuIm  and  Raguiatlona 

1907.142   Other  reports. 

(a)(1)  Each  handler  shall,  in 
conjunction  with  the  weekly  report 
specified  in  1 907.140  of  this  part,  submit 
to  the  committee  each  Friday  on 
N.O.A.C.  Form  No.  37  a  report  of 
oranges  harvested  showing,  from  the 
oranges  controlled  by  the  handler,  the 
quantity  of  oranges  harvested  during  the 
immediately  preceding  week  together 


with  the  cumulative  quantity  of  such 
oranges  harvested  &t>m  the  beginnins  of 
the  fiscal  year  through  the  end  of  suoh 
weekly  period. 

(2)  Each  handler  shall  make  available 
to  the  committee's  field  department 
reprsentative,  upon  request,  information 
as  to  the  quantity  of  oranges  which  have 
been  harvested  from  all  groves  or 
portions  thereof  under  such  handler's 
control.  When  requested,  the 
information  shall  be  supplied  in  writing 
on  Handler  Report  of  Pidu  and 
Estimates  (Base  Estimate  Form  No.  1], 
requiring  information  on  designated 
individual  blocks  as  to  acreage,  original 
tree  crop  estimate  by  the  handler,  actual 
clean  picks,  partial  picks  to  date,  and 
oranges  remaining  to  be  picked. 

(b)  Upon  request  each  handler  shall 
submit  to  the  committee  a  completed 
N.O~A.C  Form  No.  29— Inventory  Report 
of  Navel  Oranges  Controlled — showing 
therein:  The  specified  inventory  date: 
variety;  field  boxes  of  oranges  picked  to 
date;  estimated  number  of  field  boxes 
remaining  to  be  picked;  field  boxes  of 
oranges  in  the  packinghouse;  cartons  of 
oranges  loaded  on  trucks  and  rail  care 
for  Friday  shipment  number  of  cartons 
of  oranges  in  storage;  number  of  cartons 
of  oranges  on  the  packinghouse  floor, 
loose  oranges  on  hand  (converted  to 
cartons);  oranges  on  hand  for  products 
(converted  to  cartons);  and  the  date 
when  the  handler  plans  to  complete 
such  handler's  orange  picking 
operations.  The  report  shall  be  signed 
by  the  handler  or  the  handler's 
authorized  representative. 

PART  900— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

3.  Section  906.142  is  revised  to  read  as 
follows: 

Subf»art— Rulaa  and  Raguiatlona 

(900.142   Otherreports. 

(a)(l]  Each  handler  shall,  in 
conjunction  with  the  weekly  report 
specified  in  f  908.140  of  this  part  submit 
to  the  committee  each  Friday  on 
V.OA.C  Form  No.  37  a  report  of 
oranges  harvested  showing,  bom  the 
oranges  controlled  by  the  handler,  the 
quantity  of  oranges  harvested  during  the 
immediately  preceding  week  together 
with  the  cumulative  quantity  of  such 
oranges  harvested  from  the  beginning  of 
the  fiscal  year  through  the  end  of  suoi 
weekly  period. 

(2)  Each  handler  shall  make  available 
to  the  committee's  field  department 
representative,  upon  request 
information  as  to  the  quantity  of  oranges 
which  have  been  harvested  from  all 
groves  or  portions  thereof  under  such 


handler's  control.  When  requested,  the 
information  shall  be  supplied  in  writing 
on  Handler  Report  of  Pidu  and 
Estimates  (Base  Estimate  Form  No.  1), 
requiring  information  on  designated 
individual  blocks  as  to  acreage,  original 
tree  crop  estimate  by  the  handler,  actual 
clean  picks,  partial  picks  to  date,  and 
oranges  remaining  to  be  picked. 

(b)  Upon  request  each  handler  shall 
submit  to  the  committee  a  completed 
V.O.A.C  Form  No.  29— Inventory  Report 
of  Valenda  Oranges  Controlled— 
showing  therein:  The  specified  inventory 
date;  variety;  field  boxes  of  oranges 
picked  to  date;  estimated  number  of 
field  boxes  remaining  to  be  picked;  field 
boxes  of  oranges  in  the  packinghouse; 
cartons  of  oranges  loaded  on  trucks  and 
rail  can  for  Friday  shipment;  number  of 
cartons  of  oranges  in  storage;  number  of 
cartons  of  oranges  on  the  packinghouse 
floor  loose  oranges  on  hand  (converted 
to  cartons);  oranges  on  hand  for 
products  (converted  to  cartons);  and  the 
date  when  the  handler  plans  to  complete 
such  handler's  orange  picking 
operations.  The  report  shall  be  signed 
by  the  handler  or  the  handler's 
authorized  representative. 

Dated:  June  2, 1969. 
Robart  C  Kennay, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  89-13465  Filed  6-6-49;  8:45  am] 
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7CFR  Part  915 

[Docket  Na  FV-a9-045] 

Avocadoa  Grown  In  South  Florida; 
Maturity  Requlramant  Changaa 

AQCNCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule. 

OUMMARY:  This  rule  changes  minimum 
maturity  requirements  currently  in  effect 
on  a  continuous  basis  for  Florida  and 
imported  avocados.  The  rule  changes 
the  maturity  shipping  schedules  for  the 
Hardee,  Nadir,  end  Pinkerton  varieties 
of  avocados,  based  on  maturity  test  data 
developed  for  these  vcuieties  last 
season.  This  rule  also  changes  the 
maturity  schedule  in  Table  I  of  the 
regulation  to  synchronize  it  with  the 
1989-90  calendar  years.  This  action  is 
deaigaed  to  promote  orderly  marketing 
conditions  for  Florida  and  imported 
avocados  in  the  interest  of  producers 
and  consumers,  and  provide  besh 
markets  with  mature  fruit  to  create  and 
maintain  consumer  satisfaction  and 
sales. 
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OATCS:  Section  915.332  tiecomes 
effective  June  7, 1988.  This  section  is 
applicable  to  avocados  imported  into 
the  United  States  under  f  944.31  as  of 
June  12, 1989.  Comments  which  are 
received  by  July  7, 1989  will  be 
considered  prior  to  issuance  of  the  final 
rule. 

AOOness:  Interested  persons  are  invited 
to  submit  written  conunents  concerning 
this  rule  to:  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Wushinglun. 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  The 
written  comments  should  reference  the 
docket  number,  date,  and  page  number 
of  this  issue  of  the  Federal  Register. 
FOR  FUfrrNEn  iNroraiATiON  contact. 
Gary  D.  Rasmussen,  Mariceting 
SpeciaUst  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  475- 
3916. 

SUPPLEMENTARY  INPORMATION:  This  rule 
is  issued  under  the  Marketing 
Agreement  and  Marketing  Order  No. 
915,  both  as  amended  [7  CFR  Part  915], 
regulating  the  handling  of  avocados 
grown  in  South  Florida.  Hie  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act 

TTiis  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  determined  tc  be  a  "non- 
major"  rule  under  the  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agriciiltural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undidy 
or  disproportionately  burdened. 
Marketing  ordera  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  34  handlers  of 
Florida  avocados  subject  to  regulation 
under  the  marketing  order  for  avocados 
grown  in  South  Florida,  and  an 
estimated  20  importers  who  import 


avocados  into  tlie  United  States,  in 
addition,  there  are  approximately  300 
avocado  producers  in  Florida.  Small 
agricuitiu-al  producers  have  beea 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  agricultura}  services  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  avocado  handlers, 
importera,  and  producere  may  be 
classified  as  small  entities. 

Fresh  Florida  avocado  shipments  are 
projected  at  1,220,000  bushels  (55 
pounds  net  weight]  for  the  1989-00 
season,  compared  with  1^)57,618  bushels 
shipped  in  1988-69. 1,129.587  bushels 
shipped  in  1987-88,  956,217  bushels 
shiped  in  1966-67,  and  l,liai30  bushel^ 
shipped  in  1985-86.  Florida  avocados 
are  usually  shipped  every  month  of  the 
year.  The  new  season  normally  begins 
with  light  shipments  of  early  varieties  in 
late  May  or  early  June,  with  heavy 
shipments  occurring  frt)m  July  through 
December.  Florida  avocados  compete 
primarily  with  avocados  produced  in 
California,  with  estimated  shipments  of 
about  5,284,465  bushels  during  Ute  1988- 
89  California  shipping  season.  Avocado 
imports  into  the  United  States  are 
estimated  at  30.539  bushels  for  the  1986- 
69  season. 

Section  915.332  spedfies  continuous 
maturity  requirements  for  fresh 
shipments  of  avocados  grown  in  South 
Florida.  The  maturity  requirements  are 
designed  to  make  sure  that  all  of  the 
Florida  avocados  shipped  are  mature 
enough  the  complete  the  ripening 
process,  to  improve  buyer  confidence  in 
the  marketplace,  and  to  foster  increased 
consumption.  The  matiuity  requirements 
are  in  terms  of  color  for  certain  varieties 
which  turn  red  or  purple  when  mature, 
and  in  terms  of  minimum  weights  or 
diameters  for  specified  time  periods 
during  the  shipping  season  for  some  60 
varieties  and  two  seedling  types  of 
Florida  grown  avocados.  The  time 
periods  are  for  seven-day  increments, 
beginning  on  Monday  of  each  week  and 
ending  on  Sunday.  A  minimum  grade 
requirement  of  U.S.  No.  2  is  also 
currently  in  effect  on  a  continuous  basis 
for  Florida  avocados  under  S  915.306  [7 
CFR  Part  915].  Similar  maturity 
requirements  have  been  in  effect  for 
several  seasons,  and  Florida  avocado 
producers  and  handlera  have  found  such 
requirements  beneficial  in  the  successful 
marketing  of  the  avocado  crop. 

Some  Florida  avocado  shipments  are 
exempt  from  the  maturity  requirements. 
Handlers  may  ship  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  exemption,  and  may 


Biake  gift  shipments  of  up  to  20  pounds 
of  avocados  in  individually  addressed 
containen.  Also,  avocados  utilized  in 
commerdid  processing  are  not  covered 
by  the  maturity  requirements. 

On  April  12, 1989.  the  Avocado 
Administrative  Committee  (committee) 
recommended  the  changes  in  the 
maturity  requirements.  The  committee 
works  with  the  Department  in 
administering  the  marketing  agreement 
and  order  program.  The  committee 
meets  prior  to  and  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulatory  requirements  for 
Florida  avocados.  Conunittee  meetings 
are  open  to  the  public  and  interested 
persons  may  express  their  views  at  the 
these  meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information,  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  would  tend  to 
effectuate  the  declared  pohcy  of  the  Act 

Reflecting  the  committee's 
recommendation,  this  action  revises 
Table  1  in  i  915.332(a)(2]  to  change  the 
matiuity  requirements  for  the  Hardee. 
Nadir,  and  Pinkerton  varieties  of 
avocados,  based  on  last  season's  test 
data  on  the  maturitj'  characteristics  of 
these  varieties.  The  test  data  indicate 
that  the  Hardee  and  Nadir  varieties 
mature  later  in  the  season,  the  Hardee 
variety  matures  at  a  lower  weight  and 
the  Pinkerton  variety  matxu^es  sooner  in 
the  season  than  the  dates  cuirentiy 
refleded  in  the  shipping  schedule.  In 
recognition  of  these  factors,  the 
seasonal  shipping  schedule  for  the 
Hardee  variety  is  shifted  two  weeks 
later  into  the  season  with  the  starting 
date  moved  from  the  second  Monday  in 
June  to  the  fourth  Monday  in  June.  Also 
for  the  Hardee  variety,  the  minimum 
weight  requirement  is  reduced  by  two 
ounces,  with  starting  minimum  weight 
reduced  from  18  to  16  ounces.  For  the 
Nadir  variety,  the  shipping  schedule  is 
shifted  one  week  later  into  the  season, 
with  the  starting  date  moved  from  the 
third  Monday  in  June  to  the  fourth 
Monday  in  June.  For  the  Pinkerton 
variety,  shipments  %vill  be  permitted  one 
week  earlier  beginning  the  first  Monday 
in  October.  Also,  this  action  makes 
calendar  date  adjustments  in  the 
varietal  shipping  schedules  in  the 
Florida  avocado  maturity  regulation  to 
synchronize  them  with  the  1989-90 
calendar  years.  These  changes  further 
the  marketing  goals  of  the  indusby  by 
preventing  the  shipment  of  immature 
avocados  to  the  firesh  market 
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Section  8e  of  the  Act  [7  U.&C  OOSe-l] 
require*  that  whenever  specified 
commodities,  including  avocado*,  are 
regulated  under  a  Federal  marketing 
Older,  Imports  of  that  commodity  into 
the  United  State*  mu*t  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  The  Act  further  provides 
that  the  requirement*  on  imports  shall 
not  become  effective  until  giving  not  less 
than  three  days  notice. 

Avocado  import  maturity 

requirements  are  in  effect  on  a       

continuous  basis  under  i  944.31  (7  CFR 
Part  944],  issued  under  section  83  of  the 
Act  That  section  provides  that 
minimum  weight  and  diameter  maturity 
requirements Ibr  avocados  imported  into 
the  United  States  from  northern 
hemisphere  countries  be  the  same  as 
such  maturity  requirements  specified  in 
1 915.332  for  Florida  avocados  and  that 
the  requirements  contained  in 
t  91S.3i32(a)(2)  do  not  apply  to  imported 
avocados  grown  in  the  southern 
hemisphere.  Since  this  action  changes 
the  minimum  weight  and  diameter 
maturity  requirements  for  Florida 
produced  avocados,  these  same  changes 
apply  to  imported  avocados  grown  in 
northern  hemisphere  countries.  No 
change  is  needed  in  the  text  of  the 
Import  regulation  by  this  action. 

Further,  avocado  import  grade 
requirements  are  currently  in  effect  on  a 
continuous  basis  under  1 944.28  (7  CFR 
Part  944].  Such  requirements  specify  that 
all  avocados  imported  into  the  United 
States  must  grade  a  least  U.S.  No.  2,  as 
appear  in  §  915.308.  This  action  does  not 
change  the  requirements  concerning 
avocados  grown  in  the  production  area. 
Accordingly,  i  944.28  of  the  regulations 
is  not  affected 


The  avocado  maturity  and  grade 
import  regulations  both  contain  an 
exemption  provision  which  permits 
persons  to  import  up  to  56  pounds  of 
avocado*  exempt  from  such  Import 
requirements. 

The  maturity  requirements,  specified 
herein,  reflect  the  committee's  and  the 
Department's  appraisal  of  the  need  to 
change  the  maturity  requirements 
applicable  to  domestic  and  import 
shipments  of  avocados.  Therefore,  the 
Department's  view  is  that  these  dhanges 
will  not  adversely  impact  producers, 
handlers,  and  importers,  lie  application 
of  the  maturity  requirements  to  both 
Florida  and  imported  avocados  over  the 
past  several  years  have  helped  to  assure 
that  only  mature  avocados  were  shipped 
to  fresh  markets.  The  committee 
considers  the  Florida  avocado  maturity 
requirements  to  be  necessary  to  improve 
grower  returns.  Although  compliance 
with  these  maturity  requirements  will 
affect  costs  to  handlers  and  importers, 
these'costs  appear  to  be  significantly 
offset  when  compared  to  the  potential 
benefits  of  assuring  the  trade  and 
consumers  of  mature  avocados. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Avocado  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting;  (2)  the  changes 
synchronize  the  sliipping  periods  for  the 
two  varieties  beginning  in  May  in  the 
maturity  table  with  the  1989-90  calendar 
years,  and  changes  the  starting  dates  for 
two  varieties  which  begin  shipping  in 
mid-June;  (3)  the  avocado  import 
requirements  changes  are  mandatory 
under  section  8e  of  the  Act;  and  (4)  the 
rule  provides  a  30-day  comment  period, 
and  any  comments  received  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

List  of  Subjects  in  7  CFR  Part  915 

Marketing  agreements  and  orders,    . 
avocados,  Florida. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  915  is  amended  as 
follows: 

Note:  This  section  tvill  appear  in  the  Code 
of  Federal  Regulations. 

PART  915-AVOCADOS  QROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  915.332  is  amended  by 
revising  Table  I  in  paragraph  (a)(2)  to 
read  as  follows: 

(915.332    Florida  avocado  maturity 
reguUrtkm. 

(a)  *  *  * 
(2)  •  *  • 


Table  I 


Avocado  vsrttty 


Kosst.. 
Ani*-.. 


Oonnis.- 
0r.0i«ulsf2. 

Fudw 


K-6.. 


EftocUvc  psriod 


From 


MltonlMay.. 
6v)  Mon.  Mfly.. 
Snt  Mon.  Mcy» 
5lh  Mon.  Msy.. 
4vi  Mon.  Mfly»» 
Is!  Mon.  tkjn#.-. 
oV)  Mon.  Miy.... 
2nd  Mon.  Juno.. 
Ill Moa  July... 
in  Mon.  Juno... 
3nl  Mon.  Juno... 
2nd  Mon.  Juno.. 
4tt)  Mon.  Juno.. 
9id  Mon.  Juno.. 
IstMofLJuty.- 
Srd  Mon.  July.. 


3rd  Moit  .kjrM.. 
lat  Uon.  July ... 


Through 


4ttt  Sun.  May.-. 
2nd  Sun.  June.. 
4thSuaMay.„ 
1st  Sun.  July  — 
IstSurt  June. 
1«  Sua  July.. 
2nd  Sun.  June.. 


1st  Sun.  July.- 
3rd  Sun.  July  .„ 
3rd  Sun.  Jurw . 
1st  Sua  July.- 
4th  Sua  Juns- 
2ndSua  July . 
Ill  Sua  July. 
3rd  Sua  July., 
Sm  Sua  July, 
isl  Sua  July. 
3rd  Sua  July. 


Minimum  siz6 


(ouncM) 


16 
13 

ie 

14 
16 
14 
16 
14 
12 
14 
12 
18 
14 
18 
18 
14 
18 
14 


Diameter 
(ir)ches) 


3M« 
3Vi« 
3^« 
3^. 
3t^« 
3Vi« 
3*.. 
3 
3V.. 
3M« 
3'Vi. 
3Vi« 
3M« 
3^1  • 
3''i. 
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Table  I— Continued 


Avocado  variety 


EffectMO  period 


From 


Through 


MffwiMn  size 


(ourwas) 


fnches) 


West  Indian  SMd»ig> 


Gortwm 

HmMt 


Biondo — 
Peterson.. 


BemeoKer.. 
Miguel  (P)- 
232 


Trapp- 


Beta- 


Tonnage. 

WsMn 


Tower  2. 


K-0. 


Chh8tinft« 


i(p). 


CataKne. 

Falrchild 

Black  Prince.. 

Lorelta..— _ 
Booth  8 — 


Booth  7. 


Biair.. 


Booth  S- 


Guatemalan  Seeding  *.. 
Marcus 


Brooks  1978. 


3rd  Moa  July. 
3rd  Moa  June. 
3rd  Moa  July.- 

4th  Moa  Aug 

4th  Mon.  June.-. 
IstMoa  July  — 
^ndMoa  July..- 
481  Mon.  June..- 
1st  Moa  July  — 
2nd  Moa  July. 
1st  Moa  July.. 
3n>  Moa  July.. 
1st  Moa  July -. 
2nd  Moa  July. 
3id  Moa  July, 
set  Mon.  July. 
1st  Moa  Aug.. 
2nd  Mon.  July. 
2nd  Mon.  July. 
3niMoaJuly- 
4th  Mon.  July.. 
3nl  Moa  July.. 
Sth  Moa  July.. 
2nd  Moa  Ai^. 
3rd  Moa  July. 
Sth  Moa  July. 
2ndMon.  Aug- 
3n1  Mon.  July.- 
Sth  Moa  July. 
3rd  Moa  July..- 
5th  Moa  July. 
3nl  Moa  July. 
Sth  Moa  July. 
3rd  Moa  July.- 
5th  Mon.  July-. 
2nd  Mon.  Aug. 
SlhMoaJuly- 
1st  Moa  Aug.. 
Sth  Moa  July-. 
2nd  Moa  Ai^. 
3n1MoaAug- 
5th  Moa  July . - 
2ndMon.  Aug.- 
4thMoa  Aug..- 
5th  Mon.  July..- 
2r«dMoa  Aug- 
SthMoaJuty- 
SthMoaJuly..- 
1st  Moa  Aug..- 
2nd  Moa  Aug. 
2nd  Mon.  Aug. 
4th  Moa  Aug... 
2nd  Mon.  Aug .. 
4th  Mon.  Aug... 
2nd  Mon.  Sept. 
2nd  Mon  Aug.. 
4th  Mon.  Aug.... 
4th  Mon.  Sept.... 
4lhMon.  Aug.... 
2nd  Mon.  S^.„ 
4thMoa  Aug..-. 
3^iMoaSept— 
1sl  Mon.  Oct.... 
4thMon.  Aug.... 

2nd  Mon.  Sept 

4th  Moa  Sept... 
4th  Mon  Aug... 
2nd  Mon.  Sept. 
1st  Mon.  Sept.. 
3rd  Mon.  Sept.. 
1st  Mon.  Sept.. 
let  Mon.  Oct.... 
1st  Mon.  Sept.. 
3rd  Moa  Sept... 
1st  Mon.  Sept.. 
2nd  Mon.  Sept.. 
3rd  Mon.  Sept.. 


Sth  Sun.  July-. 
3rd  Sun.  July.. 
3rd  Sua  Aug.. 
3rd  Sua  Sept. 


1st  Sua  July. 
2nd  Sua  July. 
4th  Sun.  July.. 
1st  Sun.  July.. 
2nd  Sun.  July. 
3rd  Sun.  July. 
3rd  Sun.  July.. 
2nd  Sua  Auig. 
2nd  Sun.  July. 
3rd  Sun.  July.. 
5lh  Sun.  July.. 
1st  Sun.  Aug.. 
2nd  Sua  Aug. 
2nd  Sun.  Aug. 
3rd  Sun.  July.. 
4th  Sua  July.. 
1st  Sun.  Aug .. 
Sth  Sua  July.. 
2nd  Sun.  Ai^. 


4tti  Sun  Aug™ 
Sth  Sun.  July.-. 
2nd  Sun.  At^.- 
4th  Sun.  Aug  ..- 
Sth  Sun.  July„. 
2nd  Sun.  Aug.- 
Sth  Sua  July..- 
2nd  Sun.  Aiig.- 
Sth  Sun.  July.- 
2nd  Sun.  Atig.- 
Sth  Sua  July.-. 
IstSua  Aug  — 
3rd  Sun.  Aug..- 
1st  Sun.  Aug. .- 
4th  Sua  Aug..- 
2r«d  Sun.  Aug.- 
3rd  Sun.  Aug. 
4th  Sun.  Aug.. 
2nd  Sun.  Aug. 
4th  Sun.  Aug. 


2nd  Sun.  Sept. 
2nd  Sun.  Aug.. 


1st  Sun.  Sept. 

3rd  Sua  Aug 

3rO  Sun.  Aug 

2nd  Sun  Aug 

3rd  Sun.  Aug 


4th  Sun.  Aug. 

3fdSua  Sept 

4th  Sun.  Aug 

2nd  Sun.  S^ 

3rd  Sun.  Sept 

4th  Sua  Aug 

2nd  Sun.  S^ 

1st  Sun.  Oct 

2nd  Sun.  Sept 

ist  Sun.  Oct 

3rd  Sun.  Sept 

1st  Sua  Oct 

3rd  Sun.  Oct. 


2nd  Sun.  Sept 

4th  Sun.  Sept. 
2nd  Sun  Oct.. 

2nd  Sun  Sept 

1st  Sun.  Oct 

3rd  Sun.  Sept 

1st  Sua  Oct 

1st  Sun.  Oct 

1st  Sun.  Dec 

3rd  Sua  Sept 

Sth  Sun.  Oct 

2nd  Sun  Sept .; 

3rd  Sua  Sept 

2nd  Sua  Oct 


12 
18 
16 
14 
18 
14 
12 
14 
12 
10 
29 
27 
18 
18 
14 
12 
10 
13 
14 
12 
10 
18 
16 
14 
22 
20 
18 
14 
12 
18 
16 
14 
12 
22 
16 
14 
18 
18 
16 
14 
12 
16 
14 
12 
14 
12 
16 
11 
12 
11 
24 
22 
16 
14 
12 
28 
23 
16 
30 
26 
16 
14 
10 
18 
16 
14 
16 
14 
14 
12 
15 
13 
32 
24 
12 
10 
8 


3V^« 


3^1. 
3M« 

3^« 

3Vi. 
2'V,. 

4»'.. 

4*.. 
3'V„ 

3*1. 

3Vi« 

3»'i. 

3*i» 


3*^1. 
3S. 

3*1. 

3V,. 

3«'i. 
3'Vi. 
3'V,. 
3'%* 


3>Vi. 
3'%» 
3"»'i. 

3'/,, 
3'V,. 

3*'i. 

3^, 

3*1. 

3Vi. 

3*1. 

3*1. 
3 

3«'i. 

3V,. 

3*1. 

3*1. 

3*1. 


2'*i. 
3*1. 


3'*i. 

3"i. 

3*1. 

4Vi. 
3'*i. 

3*1. 

4*1. 
3'S. 

3*1. 

3*1. 

3Vi. 
3'*i. 
3'*i. 

3*1. 

3*1. 

3*1. 

3*1. 

3*1. 


4'M. 

4*1. 

3*1. 

3Vi. 
2'*i. 
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Awooado  wwtoty 


Ttaough 


MbiinNuni  tiM 


(ounoM) 


OnchM) 


RlM- 


CoHnMN- 


(CP)l- 


Ti«lar. 


Undt. 


Bo<P).. 


(P)- 


HMV  (C^T— . 


and  Ai  Sapl- 

mMoR-Oot^ 

MOW  OCpiM 

Mon.  cnpIm 
4vl  Mofk  SspImi 
Sm  Moil  Scplw 
4tf)  Mon.  Soptw 
M  Mon.  Oct-.- 


ahMon.Oot_ 
49i  Mon>  Sopl^ 
andMoaOol- 


4tt)  Moil  OoL. 
4lh  MofL  80^.. 
4di  Moil  8opl« 
lotMoaOot— 

MMOTLOOt-. 
OMi  Mon.  Oct_ 
lotMonOel. 
MMoaOol- 
lolMoaOct. 


3vd  Mon.  OcL.« 
MhMoaOct- 
&idMon.Ool-. 
4$i  Mon.  Oct».. 
andMoaOcL.. 
and  Mon.  Oct. 


»dMoaOcl. 
5tt)  Mon.  Oct—...* 
SV)  Mon.  Oct. 
Itt  Mon.  Nov* 
3Ftf  Mon.  Nov*. 

3pd  Mon.  Ooc« 
zno  Mon.  novM 
4Vt  Mon.  Nov». 


cflO  MOn.  ROV.....MMM 

4vi  MOn»  Nov.! 
3iQ  Mon.  Nov.. 
lolMoaOM.. 
tndMon.Ooc. 
SidMoaOw... 
4lh  Mon.  Doc.. 
2nQ  Mon.  Jm.« 
49)  Mon.  Jin-« 
2ntf  Mon.  Doc.. 
4lh  Mon.  Doc.. 
2iid  Mon.  Doc« 
4tn  Mon.  DoCm. 
2nd  Mon.  Jon», 


M8ml8«pL. 
lai8in.0ol_ 


MSwiOol— 
andSuaOoL- 
4Mi  8Mn.  8«ipl.. 
tedSiaiOoL. 


and  Sua  Oct-.. 
aPdSuaOot— 


«tiSun.Oot_ 
afid9uaNov„ 
andSuaOou. 
«h  Sua  Oct— 


1M  Sua  Nov. 
MSyaOoL. 
andSuaOct- 
SMSuaOoU 


Mh  Sua  Oct. 
and  Sua  Now. 
3rd  Sua  Oct. 


M)  Sua  Oct... 
aid  Sua  Oct.. 


SHI  Sun.  Oct— 
aid  Sua  Nov.. 
4tttSuaOet- 
latSuaNow- 
MtSuaOct.. 
ardSuaOct- 
MhSuaOct-. 


3rd  Sua  Nov 

4»iSuaNov 

am  Sua  Nov — 

IMSuaOoe. 

apdSmOw. 

SliSuaOoc. 

4«iSuaNav. 


2nd  Sua  Doc 

4tt8uaNov 

and  Sua  Doc 

lot  Sua  Doe 

3id  Sua  Doc 

aid  Sua  Doc 

4«)  Sua  Doc 

lal  Sua  Jon 

3nl  Sua  Jvl»_...« 

ItlSuaFob 

4«iSuaDoc. 
lot  Sua  Jon. 
4tiSuaDoc. 
lit  Sun.  Jon_ 
3rd  Sua, 


30 

M 
13 

ie 
u 

10 
16 
28 
24 
20 

2e 

20 
13 
18 
18 
18 
14 
12 
18 
14 
13 
11 

• 
14 
12 
18 
16 
14 
18 
13 
26 
24 
20 
16 
16 
12 
12 
10 
12 
10 
18 
16 
14 
12 
10 
13 
11 
12 
10 

8 


4¥„ 

S'%« 

3%« 

SM« 
8 

4ti* 
4Vl« 

9*%» 

3%» 
8«« 

3»^. 
3»"K. 
3>M« 

a^t 

3M« 
3^« 

3%* 

3K« 

8 

3K« 

3*%l« 

3%« 

9%9 

3>K« 
3«« 
4K« 
4»« 

3'M« 
39i« 

3%, 

3VU 

2>1S« 

3H* 

3^« 

3>%« 

3>9i« 

3%* 

3Vi* 


9^» 
3 

a^« 

3%^« 

3 


'  Avocodooof  8io  Woot  Indhn  typo 
■  Avooodoo  of  mo  QuMHnatan  typo 


ml  tfw  Woot  (rvSon  typo 


no.  MMu  MOOMiOrB  In  TSM  I. 

ModinQs  not  Isiod  sloowtMio  in  Tot)lo  I. 


Dated:  Jun*  2. 1969. 
Charioo  R.  Bndor, 

Dinctor,  Fruit  and  Vegetable  Diviaion. 
(FR  Doc  80-13466  Filed  6-6^80: 845  am] 
■UMQ  COM  MIO-tMl 


7CFR  Part  982 
(Oocfcci  Na  FV-M-019FR] 

niMiTi/nBiMntiis  urotvn  n  uragon 
■no  waHwigion;  twvMionBOf 
MOnHnwimiw  miisv  ana  nagtnaiions 
ConoaniInQ  Iha  DlspotWon  of 
Subatandard  Fllbarta/Hazalnute 

/Mtncv.  Asricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


r:  This  final  rule  changes 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  filberts/hazehiuts  grown  in 
Oregon  and  Washington  to  remove  a 


provision  allowing  for  the  disposition  of 
small-sized  filberts  in  export  outlets  and 
to  add  safeguards  concerning  the 
disposition  of  inshell  or  shelled 
substandard  filberts/hazelnuts  for 
animal  feed  or  oil.  The  Filbert/Hazelnut 
Marketing  Board  (Board)  unanimously 
recommended  these  changes  to  the  rules 
and  regulations.  These  changes  are 
necessary  in  order  to  eliminate  an 
outdated  section  in  the  rules  and 
regulations  and  to  ensure  that  inshell  or 
shelled  substandard  filberts/hazdnuts 
are  disposed  of  in  proper  outlets. 

IPFECnvi  DATE  July  7, 1989. 

FON  rjhtheh  infoiimation  contact: 
Allen  Belden.  Marketing  Specialist. 


':'':C.: :.^ig#jPS%^^^^^^^ 
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Marketing  Order  Administration  Branch, 
F&V  AMS.  USDA.  Room  2525-S,  P.O. 
Box  96456.  Washington.  DC  20090-6456; 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Mariceting 
Agreement  and  Order  No.  982  (7  CFR 
Part  982),  both  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

This  action  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  filberts/hazelnuts  subject  to 
regulation  tmder  the  filbert/hazelnut 
marketing  order,  and  approximately 
1.300  filbert/hazelnut  producers  in  the 
Oregon  and  Washington  production 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  us  ti^ose  whose  gross  emnual 
receipts  are  less  than  $3,500,000.  The 
majority  of  filbert/hazelnut  handlers 
and  producers  may  be  classified  as 
small  entities. 

This  final  rule  will  delete  an  unused 
section  in  the  rules  and  regulations  and 
add  a  new  section  concerning  the 
disposition  of  inshell  and  shelled 
substandard  filberts/hazehiuts. 

The  first  change  in  the  administrative 
rules  and  regulations  of  the  mariceting 
order  will  delete  {  982.453  which 
previously  authorized  the  disposition  of 
in8hel^  small-sized  filberts/hazelnuts  in 
export  markets.  The  Board 
recommended  that  9  982.453  be  deleted 
from  the  rules  and  regulations  since  the 
provision  is  no  longer  used  by  handlers. 


At  the  present  time,  the  industry 
practice  is  to  shell  small-sized  filberts/ 
hazelnuts,  with  the  intent  of  making 
minimmn  grade  Standards  for  shelled 
filberts/hazehiuts,  instead  of  shipping 
them  inshell  into  export  maiicets.  Inshell 
filberts/hazelnuts  are  substandard 
under  S  982.45  of  the  marketing  order  if 
they  do  not  meet  the  requirements  of 
Oregon  No.  1  grade  and  are  not  medium 
size  as  defined  in  the  Oregon  Grade 
Standards  For  Filberts  In  Shell. 

The  second  change  in  the  rules  and 
regulations  will  add  a  monitoring 
procedure  for  the  disposition  of  inshell 
and  shelled  substandard  filberts/ 
hazelnuts.  The  estabhshment  of  such  a 
procedure  is  authorized  pursuant  to 
i  982.53  of  the  order.  The  Board  has 
indicated  that  filbert/hazehiut 
production  is  increasing  and,  as  a  result 
a  larger  quantity  of  inshell  and  shelled 
substandard  filberts/hazelnuts  and 
filbert/hazelnut  waste  is  available  for 
utilizatioiL  Currentiy,  handlers  dispose 
of  shelled  substandard  filberts/ 
hazelnuts  for  use  as  Uvestock  feed,  in 
feed  products,  or  for  crushing  into  oil 
However,  such  disposition  is  not 
monitored  by  the  Board.  The  Board  has 
received  a  number  of  inquiries  from 
handlers  and  users  of  substandard 
filberts/hazelnuts  concerning  the  sale  of 
substandard  filberts/hazelnuts  and 
filbert/hazelnut  waste  to  be  used  in 
these  outlets.  The  procedure  authorized 
by  this  final  rule  will  enable  the  Board 
to  monitor  the  disposition  of  inshell  and 
shelled  substandard  filberts/hazehiuts 
to  ensure  that  these  filberts/hazelnuts 
do  not  enter  normal  market  outiets  for 
merchantable  filberts/hazelnuts. 
Merchantable  filberts/hazelnuts  are 
those  that  meet  applicable  inshell  or 
shelled  minimum  grade  requirements. 
This  change  will  enable  the  industry  to 
ensure  the  quality  of  inshell  and  shelled 
filberts/hazehiuts  entering  normal 
market  ouUets. 

This  rule  establishes  new  reporting 
requirements.  Under  this  action,  users 
(crushers,  livestock  feed  manufacturers, 
and  Uvestock  feeders)  who  are 
interested  in  purchasing  substandard 
filberts/hazehiuts  or  filbert/hazelnut 
waste  will  be  required  to  file  F/H  Form 
D  with  the  Board  in  order  to  be 
approved  and  maintained  on  an 
approved  list  at  the  Board's  office.  The 
Board  will  have  the  authority  to  deny 
any  user  approval  if  the  Board  finds  that 
such  user  is  not  complying  with  the 
proper  procedures  for  disposition  of  the 
substandard  filberts/hazelnuts  and 
filbert/hazelnut  waste. 

A  new  F/H  Form  D  will  include  the 
location  and  a  description  of  the  user's 
disposal  facilities  and  a  certification  to 
the  Board  and  the  Secretary  of 


Agriculture  that  the  applicant  wilt  (1) 
Crush,  manufacture  feed,  or  feed  (o 
Uvestock  such  substandard  filberts/ 
hazelnuts  at  the  location  specified  by 
the  user  (2)  use  such  filberts/hazelnuts 
only  for  the  purpose  of  crushing  into  oil. 
manufacturing  into  Uvestock  feed  or 
Uvestock  feeding;  (3)  permit  the 
inspection  of  substandard  filberts/ 
hazelnuts  received  by  the  user  and  also 
the  inspection  of  the  user's  premises; 
and  (4)  keep  records  of  receipts. 
'  holdings,  and  usage  of  substandard 
filberts/hazelnuts  for  two  years  after  the 
end  of  each  marketing  year  and  make 
such  records  available  for  inspection  by 
representatives  of  the  Board  or  the  U.S. 
Department  of  Agriculture.  Users  would 
also  agree  to  submit  any  additional 
reports  that  may  be  required  and  to 
certify  such  reports  for  correctness  and 
accuracy.  It  is  estimated  that  F/H  Form 
D  will  take  less  than  20  minutes  to 
complete. 

A  second  new  form  will  be  required  to 
be  submitted  to  the  Board  by  handlers 
for  each  shipment  of  substandard 
filberts/hazelnuts  to  an  approved  user. 
F/H  Form  Dl  wiU  Ust  the  quantities  of 
substandard  product  disposed  of  or 
shipped  It  is  estimated  that  the  form 
will  take  less  than  5  minutes  to 
complete. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  March  21. 1989 
(54  FR 11545).  Writien  comments  were 
invited  bom  interested  persons  until 
April  20, 1989.  No  comments  were 
received. 

Based  on  available  informatioit  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  new  information  coUection 
provisions  that  are  included  in  this  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0144. 

After  consideration  of  all  relevant 
matter  presented,  including  the  Board's 
recommendation  and  other  available 
information,  it  is  found  that  the  changes 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  poUcy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  962 

Filberts/hazelnuts,  Marketing 
agreements  and  orders,  Oregon,  and 
Washington. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 
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PART  M2-flLBERTSmAZELNUT8 
QROWN  M  OREGON  AND 


1.  Th«  authority  dtation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

liifcnillrTriri  1  IT  "tV 

■JBemM:  7  US£.  001-«74. 


2.  Section  982.463  is  revised  to  read  as 
follows: 

NolK  This  taction  will  appear  in  the  animal 
Coda  ol  Faderal  Regulationa. 

§M2.4S3    DlapoeMloii  Of  substandard 

WOmXHmlWmWtm. 

The  Board  shall  maintain  a  list  of 
approved  users  who  are  crushers, 
livestodi  feed  manufacturers,  or 
livestock  feeders,  and  of  tha  locations  of 
the  facilities  to  which  substandard 
filberts/hazelnuts  may  be  shipped. 
Users  interested  in  piuchasing 
substandard  filberts/hazelnuts  or 
filbert/hazehiut  waste  must  make  prior 
application  to  the  Board  on  F/H  Form  D 
to  be  included  on  the  approved  list  of 
such  users.  Each  handler  who  disposes 
of  substandard  filberts/hazebuts  to  an 
approved  user  shall,  upon  shipment, 
report  to  the  Board  on  P/H  Form  Dl  the 
quantities  disposed  of  or  shipped. 
Sabetandard  filberts/hazebiuts  disposed 
of  to  an  approved  user  may  only  be 
shipped  directly  to  cm  approved  location 
where  die  crushing,  feed  manofecture, 
or  feeding  is  to  take  place.  The  Board 
may  deny  approval  to  any  user 
application,  or  may  remove  any  user 
^m  the  approved  list  when  sudi  denial 
or  removal  is  deemed  necessary  to 
ensure  control  over  disposition  of 
substandard  filberts/hazelnuts.  This 
may  occur  if  the  Board  determines  that 
substandard  filberts/hazelnuts  are  not 
properly  shipped  to,  or  utilized  at, 
approved  fac^ties,  in  compliance  with 
this  requirement  F/H  Form  D  includes 
(he  location  and  description  of  the 
disposal  facilities  to  be  used  as  well  as  a 
certification  to  the  Board  and  the 
Secretary  of  Agriculture  that  the 
applicant  wilL 

(a)  Crush,  manufacture  feed,  or  feed  to 
livestock  such  filberts/hazelnuts  at  the 
location: 

(b)  Use  such  filberts/hazelnuts  for  no 
other  purpose  than  for  crushing  into  oil, 
manufacturing  into  livestock  feed,  or 
livestodc  feeding: 

(c)  Permit  such  inspection  of  premises 
and  of  filberts/hazelnuts  received  and 
held,  and  such  examinaticai  of  books 
and  records  cowing  filbert/hazelnut 
transactions  as  the  Board  may  require; 


(d)  Keep  a  record  of  receipts,  hohUngs, 
and  use  of  substandard  filberts/ 
hazehrats  available  for  examination  by 
authorised  representatives  of  the  Board 
and  the  U.S.  Department  of  Agricolture 
for  a  period  of  two  years  after  the  end  of 
the  marketing  year  in  which  the 
recorded  transactions  are  oooqpleted: 
and 

(e)  Make  such  reports,  certified  to  the 
BoNBrd  and  the  Secretary  of  Agriculture 
as  to  their  correctness,  as  the  Board 
with  the  approval  of  the  Secretary  may 
require. 

Dated:  June  2, 198B. 
Robert  C  Kaanay, 

Deputy  Director,  Phut  and  Vegetable 
Division. 

(FR  Doc.  80-13464  Filed  e-e-ee:  ft4S  am] 
lOOOSM* 


DEPARTMENT  OF  TRANSPORTATION 

rMMTM  AVMDOn  AQIIUniSlfBDOn 

14  CFR  Part  97 

[Docicet  No.  2S918;  AmdL  No.  1401] 

Standard  Inatnmant  Approach 


AinafKlinaiita 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 
acnON:  Final  rale. 


n  This  amendment  estabUshes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approadi  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actiona  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
OATCS:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1880.  and  reapproved 
as  of  January  1, 1982. 
aPOiat:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 


Independence  Avenue  SW,  WashingUm, 
DC  20601: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Fieki  Office 
whidi  originated  tha  SIAP. 

ForPundiase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  PubUc  biquiry  Center  (APA- 
200),  FAA  Headquarters  Buildii^  800 
Independence  Avenue  SW., 
Washington,  DC  20601;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  die 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
TON  nmTNoi  iMrowMATiOM  contact: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programa 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-«277. 

su^pimerrAfiv  wpomunon.  This 
amendment  to  Part  97  (rf  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoke  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  at  each  SIAP  is 
contained  in  official  FAA  form 
doctmienta  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  {  97.20 
of  the  Federal  Aviation  Regulatiims 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  piirchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  die  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Fmlher, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
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identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  dianges  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Soine  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM )  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  urmecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  malcing  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  Is  not  a  "major 
rule  under  Executive  Order  1229;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimEd.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  May  26, 1989. 
Robert  L  Goodridu 
Director.  Flight  Standards  Service. 

Adoption  of  tha  Amaodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 


amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effectiAre  at  0901  g.m.t  on  the  dates 
specified,  as  follows: 

PART  97-{  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Autfaotltr  49  VS.C.  1348. 13S4(a).  1421.  and 
1510;  49  U.S.C  106(g)  (reviaed.  Pub.  L  97-449. 
January  12. 1963:  and  14  CFR  ll.49(bM2)). 

By  amending:  {  97.23  VOR.  VOR/DME, 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
S  97.25  LOC,  LOC/DME.  LDA.  LDA/DME, 
SDF.  SDF/DME:  S  97.27  NDB.  NDB/DME: 
8  97.29  Its.  ILS/DME.  ISMLS.  MLS.  MLS/ 
DME.  MLS/RNAV;  {  97.31  RADAR  SIAPa; 
S  97.33  RNAV  SIAPs;  and  {  97.35  COPTER 
SIAPs,  identified  as  follows; 

.  .  .  Effective  August  24. 1969 

Kankakee.  IL— Greater  Kankakee,  VOR  RWY 

4.  Amdt.  S 
Kankakee,  IL^^reater  Kankakee.  VOR  RWY 

22.  Amdt.  6 
Kankakee.  IL.— Greater  Kankakee,  ILS  RWY 

4.  Amdt  5 
Kanlcakee.  IL— Greater  Kankakee.  RNAV 

RWY  22,  Amdt  3 
Lansing  MI— Capital  City.  VOR  RWY  6, 

Amdt.  23 
Lansing  MI— Capital  Qty,  VOR  RWY  24. 

AmdL  7 
Lansing  MI— Capital  City.  NDB  RWY  28U 

Amdt  23 
Lansing  MI— Capital  City.  ILS  RWY  lOR. 

Amdt  8 
Lansing  MI— Capital  Qty.  ILS  RWY  28L. 

Amdt  24 
Lansing  MI— Capital  City.  RADAR-L  Amdt 

13 

.  .  .  Effsdhfe  |uly  27, 1M6 

Nogales,  AZ— Nogales  Ind,  VOR-A  Amdt  2 
Nogales.  A:^— Nogales  Intl.  VOR/DME-B. 

Amdt  2 
Nogales,  A^— Nogales  Inti.  NDB-C  Amdt  2 
ParagoukL  AR— Kirk  Field.  VOR  RWY  4. 

Orig. 
Paragould.  AR— Kirk  Field.  NDB  RWY  4. 

AmdLl 
Coeur  D'Alene,  ID — Coeur  D'Alene  Air 

Terminal,  VOR  RWY  1.  Orlg. 
Tell  City,  IN— Perry  County  Muni.  VOR  RWY 

31,  Amdt.  3 
Tell  City,  IN— Perry  County  Muni.  NDB  RWY 

31.  Amdt  6 
Bowlilig  Green.  KY — Bowling  Green- Warren 

County.  VOR/DME  RWY  21.  Amdt  4 
Hawesville.  KY— Hancock  Airfield.  VOR 

RWY  15.  Amdt  4 
Hawesville.  KY— Hancock  Airfield.  VOR 

RWY  33.  Amdt  4 
Hawesville.  KY— Hancock  Airfield.  NDB-A 

Amdt  4 
Owensboro,  KY — Owensboro-Daviess 

County.  VOR  RWY  17.  Amdt  6 
Owensboro,  KY — Owensboro-Daviess 

County.  VOR  RWY  35.  Amdt  14 
Owensboro,  KY — Owensboro-Daviess 

County.  NDB  RWY  35.  Amdt  6 
Owensboro.  KY— Owensboro-Daviess 

County.  ILS  RWY  35.  Amdt  8 
Lovelock.  NV— Derby  Field.  VOR-C.  Orig. 


Lovelock.  NV— Derby  FWd.  VOR/DME-A 

Orig. 
Elizabeth  Qty.  NC— Elizabeth  City  CC  Air 

SUUon/MunL  VOR  RWY  19.  Amdt  9 
CenterviUe.  TN— Centerville  Muni,  VOR 

RWY  2.  Amdt  6 
Centerville.  TN— Centerville  Mum.  VOR/ 

DME/RWY  2  Amdt  1 
Evanston,  WY— Evanston-Uinta  County 

Bums  Field,  VOR/DME  RWY  23,  Amdt  2 

.  .  .  Effective  |iiiie  2t,  UM 

lacksonvilie,  FL— Craig  Muni.  ILS  RWY  32. 

Orig. 
Monroe.  NC^-tAoane.  VOR-A  Amdt  10 

.  .  .  Effective  May  22, 1S8B 

Palm  Springs,  CA — Palm  Springs  Regional 

VC«-B.  Amdt  2 

The  FAA  published  an  Amendment  in 
Docket  No.  25901.  Amdt  No.  1400  to  Part  97 
of  the  Federal  Aviation  Regulations  [VOt  54 
FR  No.  99  Page  22416:  dated  Wednesday. 
May  24. 1989)  under  i  97.27  effective  fune  29. 
1988,  which  is  hereby  amended  as  follows: 

Bay  City,  TX— Bay  Qty  Muni.  NDB  RWY 
13  Amdt  2  is  hereby  rescinded.  Amendment  1 
remains  in  effect 

[FR  Doc  89-13456  Filed  6-6-89;  8:45  am) 

BSXMO  coos  4Sie-1S-ll 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 202  and  203 
(Release  Na  34-26475] 

Privacy  Act  of  1974,  Specific 
Examptiona;  Organtation,  Information 
and  Raquests,  and  Invastigatiofts, 
Tachnical  AmandoMnts 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

summary:  The  Chairman  of  the 
Securities  and  Exchange  Commission 
has  exempted  a  system  of  records  from 
certain  provisions  of  the  Privacy  Act.  to 
the  extent  that  the  system  contains 
investigatory  material  compiled  for  law 
enforcement  purposes.  The  system  of 
records  is  a  consolidation  of  a  number 
of  preexisting  systems  of  records,  and 
includes  investigatory  records  for  which 
the  exemptions  had  previously  been 
provided.  The  specific  exemptions  that 
had  previously  been  claimed  are 
preserved  by  the  Chairman's  action. 
Because  these  exemptions  may  only  be 
asserted  with  respect  to  investigatory 
material  compiled  for  law  enforcement 
purposes,  they  are  not  being  extended  to 
public  material,  including  public 
litigation  files,  that  have  been  made  part 
of  the  consolidated  system  of  records. 

The  Securities  and  Exchange 
Commission  has  also  amended  certain 
rules  regarding  assistance  to  foreign 
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governments,  to  reflect  the  terminology 
contained  in  the  Insider  Trading  and 
Securities  Fraud  Enforcement  Act  of 
1988.  Pub.  L  No.  100-704, 102  Stat  4677 
("ITSFEA").  The  ITSFEA  authorizes 
increased  cooperation  with  "foreign 
securitieB  authorities,"  a  term  defined 
therein.  These  rule  amendments  will 
clarify  that  assistance  may  be  provided 
to  foreign  securities  authorities  under 
rules  that  now  provide  generally  for 
assistance  to,  or  otherwise  refer  to, 
foreign  governmental  authorities. 

The  Commission  has  also  adopted 
amendments  that  delegate  authority  to 
the  Director  of  the  Division  of 
Enforcement  to  grant  requests  made  by 
trustees  in  bankruptcy  for  access  to 
enforcement  files,  and  that  remove  a 
provision  regarding  concurrence  by  the 
General  Counsel  in  determinations  to 
grant  access  requests  in  matters  in 
which  the  Commission  has  entered  a 
formal  order  of  investigation. 
IFFIcnvt  DATE:  June  7, 1989. 
POn  FURTHCR  INFORMATION  CONTACT: 

Kenneth  H.  Hall.  Senior  Counsel 
Division  of  Enforcement,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549. 
twuMiNTAiiv  information: 

1.  Privacy  Act  Exemptions. 

Notice  is  hereby  given  that  the 
Chairman  of  the  Securities  and 
Exchange  Commission  has  exempted  a 
system  of  records  from  specified 
provisions  of  the  Privacy  Act  of  1974, 5 
U.S.C  552a.  The  exempted  system  of 
records  is  a  consolidation  of  previously- 
announced  systems  of  records, 
maintained  by  the  Division  of 
Enforcement,  the  Commission's  Records 
Officer,  and  the  Commission's  Regional 
and  Branch  Offices.  The  consolidated 
system  contains  nonpublic  investigatory 
records,  as  well  as  litigation  files  and 
other  public  records. 

Section  552a(k)(2)  of  the  Act  provides 
that  Uie  head  of  an  agency  may 
promulgate  rules  to  exampt  any  system 
of  records  within  the  agency  from 
sections  552a  (c)(3),  (d),  (e)(1).  (e)(4)  (G), 
(H)  and  (I),  and  (f)  of  the  Act  if  the 
system  of  records  is  "investigatory 
material  compiled  for  law  enforcement 
purposes."  These  sections  of  the  Act 
from  which  exemption  may  be  had 
generally  require  the  Commission  to 
notify  an  individual,  upon  request  of  the 
existence  of  information  contained  in  a 
record  pertaining  to  the  individual; 
permit  access  to  such  record  and  permit 
amendment  or  correction  of  such  record; 
malce  available  to  an  individual  any 
required  accounting  of  disclosures  to 
third-parties:  publish  the  sources  of 
information  in  the  system  of  records; 


and  screen  records  to  insure  that  only 
such  information  is  maintained  about 
the  individual  as  is  necessary  and 
relevant  to  a  required  purpose  of  the 
Commission.  The  exemptions  that  may 
be  asserted  with  respect  to  investigatory 
systems  of  records  permit  an  agency  to 
protect  information  when  disclosure 
would  interfere  with  the  conduct  of  the 
agency's  investigations. 

Rule  312(a)  of  the  Commission's  Rules 
of  Information  and  Requests  was 
previously  promulgated  to  exempt  the 
investigatory  records  that  have  been 
included  in  the  consolidated  system  of 
records.  Rule  312(a)  was  based  upon  a 
finding  that  cunong  other  things, 
disclosure  of  information  in  these 
investigatory  files  or  disclosure  of  the 
identity  of  confidential  sources  would 
seriously  undermine  effective 
enforcement  of  the  federal  securities 
laws  by  prematurely  alerting  individuals 
to  the  fact  that  they  are  under 
investigation  or  by  giving  them  access  to 
the  evidentiary  bases  for  a  Commission 
enforcement  action. 

In  connection  with  the  consolidation 
of  the  Commission's  enforcement 
systems  of  records,  the  Chairman  has 
amended  Rule  312(a)  to  delete 
references  to  the  separate  systems  of 
records  that  have  been  consolidated, 
and  to  add  a  reference  to  the  new 
system.  In  addition.  Rule  312(a)  has 
been  amended  to  reflect  the  name 
change  of  the  Securities  Violations 
Records  and  Bulletin  to  its  present 
designation  as  the  Litigation,  Actions 
and  Proceedings  Bulletin.  The 
amendment  of  Rule  312(a)  preserves  the 
exemptions  applicable  under  the  prior 
version  of  Rule  312(a)  with  respect  to 
investigatory  materials  compiled  for  law 
enforcement  purposes.  The  amendment 
does  not  extend  the  exemption  to  public 
records,  including  public  litigation  files, 
that  have  been  included  in  the 
consolidated  system  but  were  not 
previously  in  systems  of  records  that 
were  exempted  as  investigatory 
materials  compiled  for  law  enforcement 
purposes. 

llie  Chairman  of  the  Securities  and 
Exchange  Commission  is  therefore 
promulgating  the  amendments  to  Rule 
312(a)  set  forth  below. 

2.  "ForeigD  Sacitrities  Authorities'* 

Notice  is  further  given  that  the 
Seciirities  and  Exchange  Commission 
has  adopted  technical  rule  amendments 
to  Rules  19b  and  30-4(a)(7)  of  the 
Commission's  Rules  of  Organization  (17 
CFR  200.19b  and  30-4(a)(7)),  Rules  80(b) 
and  402  of  the  Rules  of  Information  and 
Requests  (17  CFR  200.80(b)  and  402), 
Rule  5  of  the  Rules  of  Informal  and 
Other  Procedures  (17  CFR  202.5),  and 


Rule  2  of  the  Rules  Relating  to 
Investigations  (17  CFR  203.2),  each  of 
which  relates  or  refers  to  cooperation  by 
Commission  staff  with  foreign 
governments. 

Rule  19b  describes  the  functional 
responsibilities  of  the  Director  of  the 
Division  of  Enforcement  Rule  30-4(a](7) 
delegates  authority  to  the  Director  of  the 
Division  (A  Enforcement  to  grant 
requests  from  foreign  governmental 
authorities,  among  others,  for  access  to 
materials  in  the  Commission's  files 
concerning  nonpublic  investigations. 
Rule  8G(b)  sets  forth  the  exemptions  that 
may  be  asserted  by  the  Commission 
under  the  Freedom  of  Information  Act 
("FOIA").  Rule  402  sets  forth  the 
exemptions  that  may  be  asserted  by  the 
Commission  under  the  Government  in 
the  Sunshine  Act  ("Sunshine  Act").  Rule 
5  provides  an  informal  description  of  the 
Commission's  procedures  in  conducting 
investigations.  Rule  2  permits  members 
of  the  Commission's  staff  to  engage  in 
discussions  with  various  entities, 
including  representatives  of  foreign 
governmental  authorities,  concerning 
nonpublic  investigations. 

The  cunendments  adopted  by  the 
Commission  with  respect  to  these  rules 
were  made  as  a  result  of  the  enactment 
of  the  ITSFEA,  wliich,  among  other 
things,  expands  the  Commission's 
authority  to  undertal(e  investigations  at 
the  request  of  foreign  securities 
authorities.  The  ITSFEA  amends  the 
Securities  Exchange  Act  of  1934  by 
adding  section  3(a)(50)  which  defines 
"foreign  securities  authority"  as  "any 
foreign  government  or  any 
governmental  body  or  regulatory 
organization  empowered  by  a  foreign 
government  to  administer  or  enforce  its 
laws  as  they  relate  to  securities 
matters." 

The  rule  amendments  update  the 
language  of  Rules  19b,  30-4(a)(7),  80(b), 
402,  5  and  2  by  adding  the  term  "foreign 
securities  authority,"  as  defined  in  new 
section  3(a)(50),  to  existing  references  to 
foreign  governmental  authorities.  The 
amendments  will  thereby  clarify  that 
assistance  under  the  rules  will  be 
provided  to  the  foreign  authorities 
specified  in  section  3(a)(50)  in  addition 
to  other  foreign  authorities,  or  will 
otherwise  conform  the  rules  to  the  new 
statutory  language. 

S.  Delegation  of  Authority.  The 
Commission  has  a  statutory  advisory 
role  in  proceedings  under  the 
Bankruptcy  Code,  see  11  U.S.C.  1109(a), 
and.  bom  time  to  time,  provides 
assistance  to  trustees  in  bankruptcy  by 
granting  access  to  nonpublic  information 
in  enforcement  fUes.  The  Commission 
has  amended  Rule  30-4(a)(7),  the 
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Commission's  rale  delegating  authority 
to  die  Director  of  the  Division  of 
Enforcement  to  delegate  authorify  to  the 
staff  to  grant  soch  requests  from  trustees 
in  bankruptcy.  The  Commission  has  also 
amended  Roles  19b  and  2  to  reflect  this 
delegation. 

In  light  of  Its  experience  in  responding 
to  access  requests,  the  Commission  has 
furdier  amended  Role  30-4(a)(7)  to 
remove  the  provision  regarding 
concurrence  by  the  General  Counsel  in 
determinations  to  grant  access  requests 
in  matters  in  which  the  Commission  has 
entered  a  formal  order  of  investigation. 
The  Commission  has  also  amended 
Rules  19b  and  21  (17  CFR  200.21)  to 
reflect  the  removal  of  the  concurrence 
requirement 

"The  Commission  has  determined  that 
the  rule  amendments  relate  solely  to 
agency  organization,  procedure  or 
practice.  "Hierefore,  the  provisions  of  the 
Administrative  Procedure  Act  TAPA") 
regarding  notice  of  proposed  rulemaking 
ai^  opportunities  for  public 
participation.  5  U.S.C  553,  are  not 
appUcaUe.  Similariy,  the  provisions  of 
the  Regulatory  Flexibilify  Act  5  U.S.a 
601  et  seq.,  wfaidi  appfy  only  when 
notice  and  comment  rulemaking  are 
required  by  the  APA  or  other  law.  are 
not  applicable.  The  Commission  finds 
that  the  rule  amendments  will  not 
impose  any  burden  on  competition.  The 
Commission  further  finds,  because  of 
the  technical  nature  Of  the  amendments, 
that  the  APA  requirement  with  respect 
to  delay  in  the  effective  date  of 
substantive  rules,  5  U.S.C  553(d).  is  also 
inapplicable  to  the  amendntents. 

listofSublects 
17CFRPaii200 

Organization;  conduct  and  ethics:  and 
information  and  requests 

17CFRPaHa02 

Informal  and  other  procedures 
17  CFR  Part  203 

Rules  relating  to  investigations. 

For  the  reasons  set  out  in  the 
preamble.  Tide  17  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  20&-(  AMENDED] 

Subpart  A— Organization  and  Program 
Management 

1.  The  authorify  citation  for  Part  200, 
Subpart  A,  is  amended  by  adding  the 
following  citations,  and  the  authorify 
citations  following  §S  200.21  and  20a3(>- 
4  are  removed: 

Authority:  Sees.  19, 23, 48  Stat  85. 901.  as 
amended:  sec  2a  49  StaL  833;  sea  319, 53 


Stat  1173:  sees.  38, 211,  M  Stat  841. 855:  i 
308. 101  Stat  1254  (IS  U.S.C.  77»,  78d-l  78d- 
2. 78w,  7et  77MC  80a-37.  eOb-11),  onlcM 
otherwise  noted. 

Section  200Jn  is  also  issued  under  IS 
U.S.C  77t  TSu.  7«r,  77IWD,  80e-<l.  80b-8;  11 
U.S.C  901. 110Q(a):  and  (6  U&C 
552a(d)(2)(BP)). 

Section  200.30-4  is  also  issued  under  15 
U&C  77t  TBu.  TQr,  77aau.  80ft-41. 80b-e. 


2.  Section  200.19b  is  revised  to  read  as 
follows: 

S200.19b    DirsctorofthaDivMonof 
Enforcwnent. 

The  Director  of  the  Division  of 
Enforcement  is  responsible  to  the 
Commission  for  the  supervision  and 
conduct  of  all  of  the  enforcement 
activities  under  each  of  the  acts 
administered  by  the  Commission  and 
the  investigations  relating  thereto.  The 
Director  is  responsible  also  for 
recommending  the  institution  of 
administrative  and  injunctive  actions 
arising  out  of  such  investigations  and 
enforcement  activities  and  for  the 
determination  of  whether  the  available 
evidence  supports  the  allegations  in  the 
proposed  complaint  In  addition,  the 
Director  is  responsible.  In  collaboration 
with  die  General  Counsel,  for  the  review 
of  cases  to  be  referred  to  the 
Department  of  Justice  with  a 
recommendation  for  criminal 
prosecution.  The  Director  is  responsible 
for  granting  or  denying  requests  by 
domestic  and  foreign  governmental 
authorities,  foreign  securities 
authorities,  self-regulatory 
organizations,  receivers,  special 
counsels,  and  other  similar  persons 
appointed  in  Commission  litigation,  tlie 
Securities  Investor  Protection 
Corporation,  trustees  and  counsel  for 
trustees  appointed  pursuant  to  section 
5(b)  of  the  Securities  InvestOT  Protection 
Act  and  trustees  in  bankruptcy,  for 
access  to  materials  in  the  Oammission's 
enforcement  files  and.  in  collaboration 
with  other  involved  Commission  offices 
and  divisions,  regulatory  files. 

§20an    [Amended] 

3.  Section  200.21(a)  is  amended  by 
removing  the  fourth  sentence. 

4.  Section  200.30-4  is  amended  by 
revising  the  first  clause  of  the 
introductory  paragraph,  and  paragraph 
(a)(7)  to  read  as  follows: 

S200.30-4   Detogaaonofawtttortfyto 
Dkeclor  of  DMslon  of  EnlorcantMiL 

Pursuant  to  the  provisions  of  Pub.  L. 
No.  100-181, 101  Stat  1254, 1255  (15 
U.S.C.  78d-l.  78d-2),  •  •  • 

(a)(1)  •  •  • 

(7)  To  grant  requests  for  access  to,  or 
copies  of,  materials  in  tite  Commission's 
enforcement  and  regulatory  files  upon 
written  request  for  such  access 


submitted  by  domestic  and  foreign 
governmental  authorities,  foreign 
securities  authorities,  self -regulatory 
organizations,  receivers,  special 
counsels,  and  other  similar  persons 
appointed  in  Commission  litigatioa  the 
Seciirities  Investor  Protection 
Corporation,  trustees  and  counsel  for 
trustees  appointed  pursuant  to  section 
5(b)  of  the  Securities  Investor  Protection 
Act,  and  trustees  in  bankruptcy; 
Provided  Thai  requests  for  access  to,  or 
copies  of,  materials  in  the  Commission's 
regulatory  files  shall  be  granted  only 
with  the  concurrence  of  the  head  of  the 
Commission  division  or  office 
responsible  for  sudi  files  or  his  or  her 
delegate. 


Subpart  D    lirfonnatlon  and  nequesta 

5.  The  authorify  citation  for  Part  200, 
Subpart  D,  continues  to  read  as  follows: 

Authority:  80  Stat  383.  a*  ainended.  31  Stat 
54.  sees  la  23. 48  Stat  85.  SOL  as  amended, 
sec  20.  49  StaL  85.  833.  sec.  31&  53  Stat  1173. 
sees.  3a  211.  64  Stat  841.  855;  S  U&.C.  552.  as 
amended.  15  U.S.C.  77fl[d).  77s,  77ggg(a). 
78m(F)(3).  78w.  79t  79v(a),  77sss,  80a-37.  BOa- 
44{c).  80a-*4{b),  8(*-10(a).  80b-ll. 

Sedioo  20080  is  also  issaed  under  5  US.C 
SSZb;  Pab.  U  87-5«2.  78  Stat  39115  U.SXL 
78d-l.  78d-£  Pub.  L  8»-fiQ2:  Pub.  L  93-S7B:  IS 
U.S.C  78a  et  seq.,  as  amended  by  Psb.  L  •«- 
29  Qune  4. 1975)  and  by  sees.  IIA.  15. 19  and 
23  of  Pub.  L  98-38  Quae  8. 1883)  (15  U.S.C 
7ak-l.  78a  TBs  and  TSur):  ll  USJC  QOt 
1100(a). 

6.  Section  200  JO  is  amended  by 
revising  paragraphs  (b)(7Xi) 
intit)ductory  text  (b)(7)(i)(A),  (b)(7)(U). 
and  (bK8)  to  read  as  follows: 

§  200.80   Comnilaaloii  rsoordsand 


(b)*  •  • 

(7Ki)  Records  or  informatioo  compiled 
for  law  enforcement  purposes  to  the 
extent  that  the  productioo  of  such 
recmtls  or  information: 

(A)  Could  reasonabfy  be  expected  to 
interfere  with  enforcement  activities 
undertaken  or  lilcefy  to  be  undertaken 
by  the  Commission  or  the  Department  of 
Justice,  or  any  United  States  Attorney, 
or  any  Federal,  state,  local,  foreign 
governmental  authorify  or  foreign 
securities  authorify.  any  professional 
association,  or  any  securities  industry 
self-regulatory  organization; 
•        *        •        •        • 

(ii)  The  term  "investigatory  records'* 
includes,  but  is  not  limited  to,  all 
documents,  records,  transcripts, 
evidentiary  materials  of  any  nature, 
correspondence,  related  memoranda,  or 
woric  product  concerning  any 
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examination,  any  investigation  (whether 
f(»inal  or  informal),  or  any  related 
litigation,  which  pertain*  to,  or  may 
disclose,  the  possible  violation  by  any 
person  of  any  provision  of  any  statute, 
rule,  or  regulation  administered  by  the 
Commission,  by  any  other  Federal,  state, 
local,  or  foreign  governmental  authority 
or  foreign  securities  authority,  by  any 
professional  association,  or  by  any 
securities  industry  self-reg\datory 
organization.  The  term  "investigatory 
records"  also  includes  all  written 
communications  from,  or  ta  any  person 
complaining  or  otherwise  furnishing 
information  respecting  such  possible 
violations,  as  well  as  all  correspondence 
or  memoranda  in  connection  vsrith  such 
complaints  or  information. 

(8)  Contained  in,  or  related  to,  any 
examination  operating,  or  condition 
report  prepared  by,  on  behalf  of.  or  for 
the  use  of,  the  Commission,  any  other 
Federal,  state,  local,  or  foreign 
governmental  authority  or  foreign 
securities  authority,  or  any  securities 
industry  self-regulatory  organization, 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 


Subpart  H—ftagutatiorw  Pertaining  to 
tha  Privacy  of  IndMduala  and  Systama 
of  Racorda  Maintalnad  by  tha 


(8)  Rule  2(e)  of  the  Commission's 
Rides  of  Practice — Appearing  or 
Practicing  Before  the  Commission. 


Subpart  I— Ragulationa  PartaMng  to 
PubNc  Obsarvation  of  Comwlaalon 


7.  The  audiority  citation  for  Part  2O0, 
Subpart  H.  continues  to  read  as  follows: 

Antfaofitr  Pub.  L  93-579,  tec.  (f).  5  U.S.C. 
S52a(f).  unlet*  otlierwite  noted. 

Section  200.312  is  also  issued  under  Pub.  L 
«3-679,  tec.  k.  5  U.S.C  S52a(k). 

8.  Section  200.312  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  (a)(lH8).  and  by  removing  (a)(9>- 
(29),  to  read  as  follows: 

1200312   SpacHIc  exemptions. 
•       *       •       •       • 

(a)  Pursuant  to.  and  limited  by  5 
U.S.C  552a(li)(2),  the  following  systems 
of  records  maintained  by  the 
Commission  shall  be  exempted  from  5 
U.S.C.  552a(c)(3).  (d).  (e)(1).  (e)(4)(G). 
(H),  and  (I),  and  (f)  and  17  CFR  200.303, 
200.304.  and  200.306,  insofar  as  they 
contain  investigatory  materials 
compUed  for  law  enforcement  purposes: 

(1)  Enforcement  Files; 

(2)  Litigation.  Actions  and  Proceedings 
Bulletin; 

(3)  Office  of  the  General  Counsel 
Working  Files: 

(4)  Office  of  the  Chief  Accountant 
Woriung  Files; 

(5)  Complaint  processing  System; 

(6)  Investor  Service  Complaint  Index; 

(7)  Name-Relationship  Index  System; 
and 


9.  The  authority  citation  for  Part  20a 
Subpart  I.  continues  to  read  as  follows, 
and  the  authority  citation  following 
section  200.402  is  removed: 

Authority:  6  U.S.C  552b,  unlets  otherwise 
noted. 

10.  Section  200.402  is  amended  by 
revising  paragraphs  (a)(5)(iv). 
(a)(7)(i)(A).  (a)(7)(ii).  (a)(8).  and  (a)(9)(ii) 
to  read  as  follows: 

1200.402   CToMd  meetlnps. 

(a)  •  *  • 

(5)  *  •  • 

(iv)  Transmit  or  disclose,  with  or 
without  recommendation,  any 
Commission  memorandum,  file, 
doounent.  or  record  to  the  Department 
of  Justice,  a  United  States  Attorney,  any 
federal,  state,  local,  or  foreign 
governmental  authority  or  foreign 
securities  authority,  any  professional 
association,  or  any  securities  industry 
self-regulatory  organization,  in  order 
that  the  recipient  may  consider  the 
institution  of  proceedings  against  any 
person  or  the  taking  of  any  action  that 
might  involve  accusing  any  person  of  a 
crime  or  formally  censuring  any  person; 
or 

•  •        •        •        • 

(7)(i)  '  •  • 

(A)  Interfere  with  enforcement 
activities  undertaken,  or  likely  to  be 
undertaken,  by  the  Commission  or  the 
Department  of  Justice,  or  any  United 
States  Attorney,  or  any  Federal  State, 
local,  or  foreign  governmental  authority 
or  foreign  securities  authority,  any 
professional  association,  or  any 
securities  industry  self-regulatory 
organization; 

•  •       •       •       • 

(ii)  The  term  "investigatory  records" 
includes,  but  is  not  limited  to,  all 
documents,  records,  transcripts, 
evidentiary  materials  of  any  nature, 
correspondence,  related  memoranda,  or 
work  product  concerning  any 
examiaation,  any  investigation  (whether 
formal  or  informal),  or  any  related 
litigation,  which  pertains  to,  or  may 
disclose,  the  possible  violation  by  any 
person  of  any  provision  of  any  statute, 
rule,  or  regulation  administered  by  the 
Commission,  by  any  other  Federal, 
State,  local,  or  foreign  governmental 
authority  or  foreign  securities  authority, 
by  any  professional  association,  or  by 


any  securities  industry  self-regulatory 
organization.  The  term  "investigatory 
records"  also  includes  all  written 
communications  fit>m,  or  to,  any  person 
complaining  or  otherwise  furnishing 
information  respecting  such  possible 
violations,  as  well  as  all  correspondence 
or  memoranda  in  connection  with  such 
complaints  or  information. 

(8)  Disclose  information  contained  in, 
or  related  to,  any  examination, 
operating,  or  condition  report  prepared 
by,  on  behalf  of,  or  for  the  use  of,  the 
Commission,  any  other  federal,  state, 
local,  or  foreign  governmental  authority 
or  foreign  securities  authority,  or  any 
securities  industry  self-regulatory 
organization,  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(9)  *  •  • 

(ii)  Significantly  frustrate  the 
implementation,  or  the  proposed 
implementation,  of  any  action  by  the 
Commission,  any  other  federal,  state, 
local  or  foreign  governmental  authority, 
any  foreign  securities  authority,  or  any 
securities  industry  self-regulatory 
organization:  Provided,  however,  That 
this  paragraph  (a)(9](ii)  shall  not  apply 
in  any  instance  where  the  Commission 
has  already  disclosed  to  the  public  the 
precise  content  or  nature  of  its  proposed 
action,  or  where  the  Commission  is 
expressly  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to 
taking  final  agency  action  on  such 
proposal. 


PART  202— INFORMAL  AND  OTHER 
PROCEDURES 

11.  The  authority  citation  for  Part  202 
is  amended  by  adding  the  following 
citation,  and  the  authority  citation 
following  9  202.5  is  removed: 

Authority:  Sect.  19. 23, 48  Stat.  85. 901.  as 
amended,  sec.  20. 49  Stat.  833,  sec.  319,  53 
Stat.  1173,  tecs.  38.  211.  54  Stat  841, 855: 15 
U.S.C  77t,  78w,  79t.  77SSS.  80a-37. 80b-ll, 
unlett  otherwite  noted. 

Section  202.5  it  also  issued  under  sec  20. 
48  Stat.  86,  sec.  21.  48  Stat.  899,  tec.  18. 49 
Stat  831.  sea  321. 53  Stat.  1174,  sec  1.  76  Stat 
394, 15  U.S.C  77t  78u.  79r,  77uuu.  80a-4l,  80l>- 
9.  78d-l. 

12.  Section  202.5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S202.S    Enforcement activHies. 

•        *        •        •        • 

(b)  After  investigation  or  otherwise 
the  Commission  may  in  its  discretion 
take  one  or  more  of  the  following 
actions:  Institution  of  administrative 
proceedings  looking  to  the  imposition  of 
remedial  sanctions,  initiation  of 
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injunctive  proceedings  in  the  courts, 
and.  in  the  case  of  a  willful  violation, 
reference  of  the  matter  to  the 
Department  of  Justice  for  criminal 
prosecution.  The  Commission  may  also, 
on  some  occasions,  refer  the  matter  to. 
or  grant  requests  for  access  to  its  files 
made  by,  domestic  and  foreign 
governmental  authorities  or  foreign 
securities  authorities,  self-regulatory 
organizations  such  as  stock  exchanges 
or  the  National  Association  of  Securities 
Dealers,  Inc.,  and  other  persons  or 
entities. 


PART  203— RULES  RELATING  TO 
INVESTIGATIONS 

13.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sec*.  19, 23, 48  Stat  85. 901,  at 
amended,  tec  2a  49  Stat  833,  sec  319,  53 
Stat  1173,  tecs.  38, 211,  54  Stat  841, 855  a* 
amended;  15  U.S.C  77s,  78w.  79t  778S8, 80a- 
37, 80b-ll,  unless  otherwise  noted. 

Subpart  A— In  Ganaral 

14.  Section  203.2  is  revised  to  read  as 
follows: 

{203.2    kif  ormation  oMakwd  in 
inveeti9attofw  and  eiMmlnatlons. 

Information  or  documents  obtained  by 
the  Commission  in  the  course  of  any 
investigation  or  examination,  unless 
made  a  matter  of  public  record,  shall  be 
deemed  non-public,  but  the  Commission 
approves  the  practice  whereby  officials 
of  the  Division  of  Enforcement  at  the 
level  of  Assistant  Director  or  higher,  and 
officials  in  Regional  Offices  at  the  level 
of  Assistant  Regional  Administrator  or 
higher,  may  engage  in.  and  may 
authorize  members  of  the  Commission's 
staff  to  engage  in,  discussions  with 
representatives  of  domestic  and  foreign 
governmental  authorities,  foreign 
securities  authorities,  self-regulatory 
organizations,  receivers,  special 
counsels,  and  other  similar  persons 
appointed  in  Commission  litigation,  the 
Securities  Investor  Protection 
Corporation,  trustees  and  counsel  for 
trustees  appointed  pursuant  to  section 
5(b)  of  the  Securities  Investor  Protection 
Act,  and  trustees  in  bankruptcy, 
concerning  information  obtained  in 
individual  investigations,  including 
examinations  and  formal  investigations 
conducted  pursuant  to  Commission 
order. 

By  the  Commission. 

Date:  May  30. 1969 
lonathu  G.  Kabt. 
Secretary. 

PR  Doc.  00-13516  nled  6-e-e9;  &-45  am] 
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DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health 


29  CFR  Parte  1902, 1903, 1908, 1910, 
1915. 1917, 1918,  and  1926 

Diepley  or  Removei  of  Management 
aftd  Budget  Control  Numbers 
Aeeigned  to  CoHectione  of  Information 
Contained  in  R>nida**«*»*»*  T»«»ii«ii««^ 

Amendments  to  CFR 

AQCNCV:  Occi^iational  Safety  and 
Health  Administration,  Labor. 

ACrKMC  Technical  Amendments  to  CFR. 

summary:  This  document  amends 
certain  OSHA  regulations  to  include  or 
remove  a  control  number  assigned  by 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  The 
Paperworic  Reduction  Act  of  1980  (44 
U.S.Q  3501  et  seq.  and  5  CFR  Part  1320) 
requires  display  of  an  OKfB  control 
number  on  all  information  collection 
provisions. 

EFFECnvE  date:  Jime  7, 1989. 

FOH  FURTMCfl  INFOflMATION  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Public  Affairs.  Room  N-3649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
telephone  (202)  523-6151. 

suppLEMDrrARV  mfonmation:  The 

Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.  and  5  CFR  Part  1320) 
requires  the  display  of  an  OMB  control 
number  for  all  regulations  containing 
information  collection  requirements.  In 
certain  instances,  the  Department 
inadvertentiy  did  not  include  the  OMB 
number  at  the  end  of  the  appropriate 
section  of  the  regtdatory  text  In 
addition,  the  agency  has  found  nimibers 
incorrectly  displayed;  typographical 
errors;  and  OMB  numbers  displayed  in 
sections  where  the  information 
collection  requirements  were  removed. 
The  Agency,  therefore,  is  making 
technical  amendments  to  the  regulations 
cited,  adding  parenthetically  the  OMB 
approval  numbers;  removing  numbers 
where  information  collection  is  no 
longer  required;  and  correcting  the 
typographical  error. 

Since  these  are  minor  technical 
amendments  to  the  regulations,  OSHA 
finds  good  cause,  tmder  5  U.S.C.  553  and 
29  CFR  1911.5,  for  not  providing  notice 
and  public  procedure  and  delayed 
effective  dates  for  these  amendments. 

Parts  1902, 1903, 1908, 1910, 1915, 1917, 
1918  and  1926  of  Title  29  of  die  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below: 


PARTS  1902, 1903,  1908,  1910,  1915, 
1917, 1618,  and  1926-{  AMENDED] 

i1M2J    lAmwidMl] 

1.  In  §  1902.3,  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-000() 

{1003.11    lAiiMndedl 

2.  In  S  1903.11,  by  adding  a 
parenthetical  as  follows,  at  the  end  of 
the  regidatory  text 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0064) 

§  1900.0,1900.7. 1900.9  and  1000.10 
(Amended] 

3.  In  SS  1906.6, 1906.7, 1906.9,  and 
1908.10,  by  adding  a  parenthetical,  as 
follows,  at  the  end  of  the  regulatory  text 
of  each  section: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt>er  1218-0110) 

S19ia7   [Amended] 

4.  In  5  1910.7,  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  of  Appendix  A  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
the  appendix. 

{1910.20    [Amended] 

5.  In  1 1910.2a  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text 

( Approred  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0065) 

{1910.00   [Amwided] 

6.  In  S  1910.66,  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regtilatory  text 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0121) 

{lOiaOS    [Amended] 

7.  In  {  1910.95,  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  of  Appendix  I  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

{1910.217    [Amwwfed] 

a  In  5  1910.217,  by  revising  the 
parenthetical  at  the  end  of  the 
regulatory  text  to  read  as  follows: 

(The  information  collection  requirements 
contained  in  paragraph  (g)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1218-0070.  The  information 
collection  requirements  contained  in 
paragraph  (h)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1218-0143) 


24334         F»der«l  Haf^aUm  /  Vol  54.  No.  106  /  Wednesday,  June  7,  1969  /  Rules  and  Regnlations 


9.  In  1 1010272,  the  pwenthetical 
displaying  Hm  ^iiIB  control  number  at 
the  end  of  Appendix  C  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

9it10L421    [Amendedl 

10.  In  I  ieia421,  by  revising  the 
parenthetical  at  the  end  of  the 
regulatory  text  to  read  as  follows: 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1218-0009) 

11910.1001    [Amended] 

11.  In  1 1910.1001,  the  parenthetical 
displaying  the  0MB  control  number  at 
the  end  of  Appendix  H  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

919iai018   (Amended) 

12.  In  9  1910.1015,  by  revising  the 
parenthetical  at  the  end  of  the 
regulatory  text  to  read  as  follows: 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1210-0044) 

91910.1017   [Amended) 

13.  In  1 1910.1017.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text  imntediately 
preceding  Appendix  A: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0010) 

919iai010   [Amended] 

14.  In  i  1910.10ia  by  adding  a 
parentheticaL  as  follows,  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0101) 

91910.102S    [Amended] 

15.  In  1 19iai025,  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  of  Appendix  D  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

91910.1020    (Amended] 

16.  in  1 19iai02a  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0129) 

919iai029    [Amended] 

17.  In  i  19iai029.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0128) 


91910.1049    [Amended] 

la  In  f  I9iai043,  the  parenthetical  at 
the  end  of  Appendix  E  is  removed  and  a 
new  parenthetical  is  added  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A  to  read  as 
follows: 

(Approved  by  the  OfRce  of  Management 
and  Budget  under  control  1218-0001) 


919iai044    It 

19.  In  S  1910.1044,  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  of  Appendix  C  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

91910.104S   [Amended! 

2a  In  9  19iai045,  by  adding  a  «  . 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A: 

(Approved  by  the  Office  of  Management  and 
Bu(^  under  control  number  1218-0126) 

9l9iai047   [Amended] 

21.  bi  S  1910.1047,  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  cf  Appendix  D  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

91910.1049    [Amended] 

22.  In  S  1910.1048,  the  parenthetical  at 
the  end  of  Appendix  E  is  removed  and  a 
new  parenthetical  is  added  at  the  end  of 
the  regulatory  text  immediately 
preceding  Appendix  A  to  read  as 
follows: 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1218-0145) 

919iai101    [Amended] 

23.  In  1 19iail01,  the  parenthetical  at 
the  end  of  the  regulatory  text  is 
amended  by  removing  control  number 
"1218-0010"  and  inserting  control 
number  "1218-0133". 

919iai200    [Amended] 

24.  In  9  1910.120a  the  parenthetical 
displaying  the  OMB  control  number  at 
the  end  of  Appendix  D  is  transferred  to 
the  end  of  the  regulatory  text  preceding 
Appendix  A. 

99  IOIOlOO.  1910L2S2,  and  1910J69 
[Amended] 

25.  In  SS  1910.6a  1910252,  and 
1910.288,  the  parenthetical  displaying 
Ol^  control  numbers  at  the  end  of  the 
regulatory  text  are  removed. 

91915.7   [Amended] 

26.  In  9 191&7,  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
tlie  regulatory  text: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0011) 


■  I  19I«l90 

27.  In  1 1915.95,  the  |>arentfietical  at 
the  end  of  the  regulattuy  text  is 
removed. 

91920280  (Ammded) 

20  In  9  1928.250  the  parenthetical  at 
the  end  of  the  regulatory  text  Is 
amended  by  correcting  OMB  control 
number  "1218-0003"  to  read  "1216- 
0003". 

91920.404   (Amended] 

29.  In  9  1920404  the  parenthetical  at 
the  end  of  the  regulatory  text  is  revised 
to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1218-0130) 

91920550    [Amended] 

30.  In  9  1920550  the  parenthetical  at 
the  end  of  the  regulatory  text  is  revised 
to  read  as  follows: 

(The  information  collection  requirements 
contained  in  paragraph  (a)(1)  are  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  1218-0115.  The 
information  collection  requirements 
contained  in  paragraph  (a)(e)  arc  approved 
by  the  Office  of  Management  and  Budget 
under  control  numl>er  1218-0113.  The 
information  collection  reijuirements 
contained  in  paragraph  (a)t11)  are  approved 
by  the  OfTice  of  Management  and  Budget 
under  control  number  1218-0064.) 

31.  bi  91 1915.90  1917.20 191090  and 
192050,  the  parenthetical  displaying  the 
OMB  control  number  at  the  end  of 
Appendix  D  is  transferred  to  the  end  of 
the  regulatory  text  preceding  Appendix 
A. 

Signed  at  Washington.  DC  this  28di  day  of 
May  1989. 

AlMiCMcMillaa. 

Acting  Asautant  Secretary  of  Labor. 

(FR  Doc.  89-13460  Filed  8-8-60;  8:45  am] 
aauNa  COOK  4cio-as-M 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40CFRPaft52 

(FRL-3S61-21 

Approval  and  Promulgation  of  State 
knplamantatlon  Plana  for  Cotonwlo, 
Montana,  North  Dakota,  Soutti  Dakota, 
Utah,  Wyoming:  Stack  Haight  Analyaaa 
and  RegulatkMia 

aocncy:  Environmental  Protectidh 
Agency  (EPA). 

action:  Final  Rule. 
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oummary:  EPA  is  today  approving  (1) . 
the  stack  height  regulations  for  Utah. 
Montana  and  Colorado,  (2)  two  stack 
height  definitions  for  Sou^  Dakota.  (3) 
the  stack  height  demonstration  analyses 
for  North  Dakota,  South  Dakota,  and 
Wyoming,  and  (4)  the  stack  height 
demonstartion  analyses  for  Montana 
and  Utah  with  the  exceptions  noted 
below.  Each  State  was  required  to 
review  its  State  Implementation  Plan 
(SIP)  for  consistency  within  nine  months 
of  final  promulgation  of  the  stack  height 
regulations  (July  0 1985.  50  FR  27892). 
llie  intended  effect  of  this  action  is  to 
formally  document  that  these  States 
have  satisfied  their  obligations  under 
Section  406  of  tiie  Clean  Air  Act  (CAA) 
to  review  their  SIPs  with  respect  to 
EPA's  revised  stack  height  regulations. 

The  July  8, 1985,  stack  height 
regulations  were  challenged  by  the 
Natural  Resource  Defense  Council 
(NRDC)  and  resulted  in  the  remand  of 
three  provisions  of  the  regulations  to 
EPA  for  reconsideration.  The  remand  is 
not  believed  to  significandy  affect  the 
Utah.  Montana,  Colorado  and  South 
Dakota  stack  hei^t  regulations 
submittals.  EPA's  approval  of  the  stack 
height  regulations  is  given  with  the 
understanding  that  should  EPA    ^ 
promulgate  revisions  to  the  stack  hei^t 
regulations  as  a  result  of  the  remand,  the 
States  will  and  have  agreed  to  modify 
their  regulations  accordingly. 

Today's  action  does  not  include  the 
ASARCO  stack  analyses  which  were 
submitted  as  part  of  the  Montana  SIP 
revision.  EPA  had  proposed  approval  of 
the  ASARCO  stacks  in  53  PR  3052 
(February  3, 1988).  Because  of 
procedural  concerns  relating  to 
discussion  of  the  stacks  analyses  in  the 
February  3  proposal,  EPA  is  not  acting 
on  the  ASARCO  stacks  in  this  notice. 
The  ASARCO  stacks  analyses  will  be 
reproposed  to  correct  these  procedural 
issues.  In  addition,  the  ASARCO  facility 
is  being  evaluated  because  of  a  recent 
Lead  SIP  Call  on  October  1, 1988  (see  53 
FR  48642.  December  2, 1988).  The  Lead 
SIP  also  must  address  the  stack  height 
issue  for  the  affected  emissions.  EPA 
will  coordinate  with  the  State  to 
complete  the  stack  height  analyses 
required  by  the  July  O  1985, 
promulgation  concurrently  with  Lead 
SIP  (i.e.,  the  Lead  SIP  submitted  by  the 
State  in  response  to  the  October  1. 1980 
Uad  SIP  Call). 

Today's  action,  also,  does  not  include 
the  Kennecott  stack  height  analyses 
which  were  submitted  as  part  of  the 
Utah  SIP  revision.  EPA  has  addressed 
that  part  of  the  Utah  stack  height  SIP, 
analyses  of  the  Kennecott  stack,  in  a 


separate  action  at  53  FR  48042 
(December  5, 1988). 

Wyoming  originally  submitted  a 
commitment  to  insure  consistency  with 
the  federal  stack  height  regulations 
through  its  new  sources  review  process 
imUl  its  stack  height  rules  were 
finalized.  Such  regulations  have  since 
been  submitted:  EPA  is  acting  on  them 
in  a  separate  rulemaking.  North  Dakota 
originally  submitted  a  commitment  to 
comply  with  the  Federal  regulations 
until  the  State  adopted  the  required 
regulations^  North  Dakota  has  since 
subndtted  the  regulations;  EPA  has 
addressed  them  in  a  separate 
rulemaking  at  53  FR  45783  (November 
14, 1988). 

EPA  received  the  Colorado  stack 
height  demonstration  analyses  much 
latter  than  the  above  mentioned  States. 
EPA  has  addressed  the  Colorado 
demonstration  analyses  in  a  separate 
action  at  53  FR  47730  (November  25,   « 
1988). 

EPA  proposed  to  approve  tliis  action 
in  53  FR  3052  (February  3, 1988).  No 
comments  were  received. 
EFFEcnvE  OATCS:  The  rule  will  become 
effective  on  July  7, 1989. 
RW  PURTHCR  INRMMATION  CONTACT: 
Laurie  Ostrand,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Denver  Place,  Suite  50O  999 18th  Street, 
Denver,  Colorado  80202,  (303)  293-1814. 
FTS  564-1814. 
SUPPLEMENTARV  mFORMATlON: 

Background 

On  February  0  1982  (47  FR  5864).  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  Section  123  of 
the  CAA.  These  regulations  were 
challenged  in  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  by  the  Sierra  Club 
Legal  Defense  Fund,  Inc.,  the  Natural 
Resources  Defense  Council  Inc.,  and  the 
Commonwealth  of  Pennsylvania  in 
Sierra  Club  v.  EPA.  On  October  11. 1983, 
the  court  issued  its  decision  ordering 
EPA  to  reconsider  portions  of  the  stack 
height  regulations,  revising  certain 
portions  and  upholding  other  portions. 

On  February  20 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition,  and  on  July  10 
1984,  the  Court  of  Appeals  mandate  was 
formally  issued,  implementing  the 
court's  decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regulations  within  six  months.  The 
promulgation  deadline  was  ultimately 
extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 


9, 1984  (49  FR  44878),  and  promulgated 
on  July  0 1965  (50  FR  27892).  The 
revisions  redefined  a  number  of  specific 
terms  including  "excessive 
concentrations",  "dispersion 
techniques",  "nearby",  and  other 
important  concepts,  and  modified  some 
of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height 

Pursuant  to  section  406(dH2)  of  the 
CAA,  all  States  were  required  to  (1) 
review  and  revise,  as  necessary,  tiieir 
State  Implementation  Plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  detenninfe  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected.  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  ALL  SIP 
revisions  and  revised  emission  limits 
were  to  be  submitted  to  EPA  within  9 
months  of  the  EPA  stack  hei^t 
regulations  promulgation. 

Subsequentiy,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations.  States  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SOt)  in 
excess  of  5,000  tons  per  year.  These 
limits  correspond  to  the  de  minimis 
stack  height  and  the  de  minimis  SOt 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subjected  to  detailed  review 
for  conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory. 

Subsequent  to  the  July  0 1985 
promulgation,  the  stack  height 
regulations  were  again  challenged  in 
NRDC  V.  Thomas,  830  ?2A  1224  (D.C 
Cir.  1988).  On  January  22, 1980  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
issued  its  decision  affirming  the 
regulations  for  the  most  part  but 
remanding  three  provisions  to  the  EPA 
for  reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 
1983,  within-formula  stack  hei^t 
increases  from  demonstration 
requirements  [40  CFR  51.100(kk)(2)l: 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  [40  CFR 
51.100{hh)(2)(ii)(A)]:  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H+1.5L  formula  [40  CFR 
51.100(ii)(2)]. 
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JMI 


State 

A.  Demonatratkia  A/iafyaea 

EPA  has  received  stack  height 
reviews  from  Montana.  North  Dakota, 
South  Dakota.  Utah  and  Wyoming.  The 
Montana  review  was  submitted  with  a 
letter  dated  November  25, 1966,  and  a 
subsequent  submittal  dated  January  28, 
1960:  the  North  Dakota  review  with  a 
letter  dated  April  16, 1966.  and 
subsequent  submittal  dated  July  21, 
1967;  the  South  Dakots  review  with  a 
letter  dated  August  20, 1966,  and 
subseouent  submittal  dated  December  3, 
1966;  the  Utah  review  with  s  letter  dated 
May  2. 1966;  and  die  Wyoming  review 
with  a  letter  dated  August  5, 1980.  Bach 
State  has  found  thst  no  existing 
emissions  limitations  have  been  affected 
by  stadc  hei^t  credits  sbove  GEP  or 


any  other  dispersion  tecfaniqoe 
prohibited  tw  EPA  regulations. 

EPA  has  detersBined  that  the  States' 
inventories  above  de  muUadt  height  and 
de  aunimia  emission  level  are  ooaq)lete. 
EPA  has  carefully  reviewed  the  States' 
findings  that  no  emission  limits  have 
been  affected  by  prohibited  dispersion 
techniques.  EPA  concurs  in  those 
findings,  except  with  regard  to  the 
ASARCO  stacks  in  Montana  and  the 
Kenneoott  stack  in  Utah.  EPA  has  not 
completed  its  evaluation  of  the 
ASARCX)  stacks,  which  will  thus  be 
addressed  in  a  separate  action.  EPA  is 
not  evaluating  the  Kennecott  stack  in 
this  Fodecal  Register  action.  The 
Kennecott  stacks  have  been  addressed 
in  a  separate  action  at  53  FR  48942 
(December  5, 1968).  Sumnuules  of  the 
States'  findings  are  |»esented  in  the 


tables  below.  Detailed  documentation  of 
the  States'  findings  and  of  EPA's  review 
is  omtained  in  EPA's  technical  support 
document  its  air  compliance  files,  and 
state  files,  all  of  which  are  available  for 
public  inspec^on. 

With  this  notice,  the  actual  height  of 
those  stacks  whose  GEP  hei^t  was 
calculated  to  be  greater  than  the  actual 
height  will  now  become  the  GEP  height 
The  GEP  height  of  those  stacks  whose 
GEP  height  was  calculated  to  be  less 
than  the  actual  height  and  whose 
emissions  were  determined  or  modeling 
conducted  at  the  lower  hei^t  will 
remain  the  GEP  hei^t 

A  summary  of  each  State's  findings  is 
provided  below. 

Wyoming 


BmtnBmMlKitjmmimPlmtfi. 


PkMc  Powtf  •  LiQra 


R0_ 


Utah  Ponw  a  UgM  (NwsMon) . 


Btack  HMim  (Nal  Sbnpson).. 
FMC  WyoiNino  (QpMft  RNv).. 

wyonwig  FiiwWsy  ■■■.■■— ... 


Slack  la 


UnMi. 
Uniia. 
IMS. 

Urtll. 
Unl2. 
UnSS. 
URa4. 
UMI. 
UnK2. 
UnR3. 
UM4. 
UnSI. 
Ui«2.. 


UMS. 
UnNS  — 
NS-1-A.._ 
N8-1-B._ 
TCCUnS. 


(M> 


182.9 
182a 
182.9 

1S2.7 
15i7 
1S&7 
1S^7 
151.1 
151.1 
151.1 

7&3 
122.3 

68.21 

14329 
76.2 
91.4 
914 
68.2 


ApplcablaGEP 

tofmula 


M+i.a» 

H+1.8L* 

M+1.6L* 
H+1.5L* 
H+t.8L» 
H+1.5L* 
H+1.5L* 
H+1.5L* 
H+1.5L* 
H+1.5L* 
H+1.5L* 
Grandfathered' 

(1968)* 
H+1.5L 
H+1.5L* 
H+15L* 
H+1.5L* 
H+1.6L* 


QEPheiaM 
(M) 


193.5 
193.6 
198.5 

199.0 
196.0 
199.0 

i9ao 

160.3 
160.3 
180.3 
160J 
143.7 


144a 

92JM 

119.75 

119.75 

06.77 


80i.'-*«l/yr) 


5000+ 


5000 -t- 


S0004 


5000  + 

'5000+ 


5000H 


'T»» 


Qlvan  batawr  ara  lolal  9^ 
OKI  iKX  usa  oaMranfi  wcnraquai 
pRMMMOk  (jranonmaraa 


I  for  Swoa  oowoM  abowo  Vw  5000  tons/yr  dr  mnmif  level.  The  state  has  dotenwned  Stat  ail  the  Ksted 
I  by  40  era  60.H)0ChhM1)«HW  wiS  ppoMMad  by  40  CFR  50.1 18(8). 

*  OocumoniaMn  proMdod  QrandlaSMrad  moons  alack  In  arialenca  m  anm  year. 

*  SMS  monSora  amlaitona  annuaSy  by  awiiiilon  Invonkvy  updalaa  ara/or  InapocSone.  FacMy  Is  rovfenwd  on  its  sulfur  In  coat  comant.  opoialing  rales  and  on  the 
80b  Cas  Monsor  on  SM  unS  slacks  MM  alM*  «3). 

*  EPA  guRianoo  wm  proMdod  Id  Sw  Stalo  In  NowonSMr  1986  on  slack  owafcjstion.  Bocauaa  of  various  cowers alions  between  Sw  Regton  VW  ofltee  and  tt^e 
-•  is conidont that »» r  "^'     


VHll 


tor  dMparsion  toctrkiues.  CXspersiontac^niquesasdefir>edin40CFR51.100(Ml)\MersnolapplicBbte  to 


•  In  ttiio  wiriyaio,  Sm  Sta«a  used  tha  H+13L  tannula  bul  bocauaa  o(  Sw  construction  dale  ol  ttte  stack,  ttie  applicable  tormula  ahouM  have  been  2.5H. 
ReoMdtesa  ol  Sw  tonmSa  uaad  (H+1.5L  or  2JM  Sw  actual  stack  haM  ia  Was  ttwn  ttw  GEP  slack  haiglH.  According  lo  the  gudance  memorandum  dated  October 
10, 1SS6,  aT.  HaSns  to  Mr  Branch  CtMs.  itioamg  rsSanoa  on  Sw  2.5H  tonnula  can  bo  acoompMwd  by  shonMng  Swt  »w  stack  was  actually  buN  to  a  height  lesa 
I  to  2.SK  EPA  bolovas  Swi  roianos  on  Sw  2.SH  tonnula  can  bo  shown  tor  ttw  slacks  indicalod 


North  Dakota 


Amoco  OB  RoSnary »■■ 

ANG  Cool  OasMcaMon  Co— 
Basin  SacMc  Poawr  Coipc 
AV8 


AV&. 


LOMa- 


LOWs- 


KOCH  Hydrocarbon  ».»-.^.  

Mbwkola  Powar  Ooopj  MA  Young 

I  Etoe.  Powar  OorpL;  IIR  Young. 


CoyolB' 


SiMkLD. 


Actual  stack 
hen|ht(M) 


80.7 
12S.2 

182.9 
182a 
18^9 
106.7 
152.4 

65.5 

91 
168 


Applicabte  GEP 
tormulo 


H+1.5t 

H+1.5L 
H+1.5t 
H  +  1.5L 
H+1.5L* 
H  +  1.5L* 
(') 

i5H» 
2.5H* 


15ia     2.5H* 


GEPholghl 
(M) 


127.2 

189 
188 
210.2 
191 
191 
65.5 
190 
199 

221 


SO,«(t/yr) 


5583 

9946 

5615 


8718 
18110 

1296 
12363 
13206 

15780 


Hoskse.. 


Nokola  Company 

IMtad  Power  AaoociaSon  *_ 
UPA/CPA: 

Com  Craak 

Cool  Creek 


laio 
1 

2 


Actual  stack 
heighl(M) 


91.5 

91.5 

152.4 

78 

201 
201 


ApptcableGEP 
tormula 


H+1.5L' 
H  +  1.5L* 
H+1.51. 
H+1.51. 

2.5H* 
2.5H* 


GEPhaii^ 
(M) 


97.5 

94 

152.4 
111.3 


222 


SO,«(l/yr) 


4414 

11121 

20196 
21322 


■  A  Stack  hakiM  ol  66m  la  uaad  in  ol  diaporsion  modeling  sconailos  conducted  by  the  compony  and  ttw  State. 

*  Oocumontaion  provided  to  show  rehance. 

*  Thw  is  a  merged  slack.  The  merging  dM  not  result  in  any  increase  in  the  aWowabte  emisatorw  and  was  asaociaied  with  the  inatooaaiion  ol  a  new 
meeting  NSPS. 

*  The  emiaaions  giwon  batow  are  total  Sd  emissions  tor  those  sources  dbove  ttw  5000  tons/yr  de  minimis  level.  The  state  has  determined  Swt  > 
faaktias  bak>w  (fed  not  use  dispersion  technquee  deacnbed  by  40  CFR  50.100<hh)<1)<ii>-<liQ  and  prohMled  by  40  CFR  saiiata). 

*  m  iras  snalyaw.  ttw  Stale  uaedjhe  H+1.5L  tormula.  but  because  ol  ttw  constru^ion  date  ol  ttw  stack,  ttw  napHcabte  formUa  should  have 


(UnillO) 


ReganSese  ol  ttw  tormula  uaed  <H+1.5L  or  2.5H),  ttw  actual  stack  heiohl  is  lass  ttwi  ttw  GEP  stack  height  > 

10. 1965.  G.T.  Helma  to  Air  Branch  Chiala,  ahowing  reianca  on  ttw  2.SH  can  be  accomplished  by  showing  that  the  i 

equal  to  2.5H  formula.  EPA  beiovoa  ttwi  raBanoe  on  ttw  2.5H  tormula  can  be  shown  tor  ttw  stacks  mdicatea 


Utah 


I  to  ttw  gukiance  memorandum 
':  was  actuaSy  butt  to  a  height 


._^      2.5H. 

dated  October 

than  or 


Plln  nfllTM 

stack  li). 

Actual  stK* 
hSigM(M) 

AppicableGEP 
tonnuia 

GEPhaii^ 
(M) 

SO.»a/yr) 

Dosorat                 

1>|H1 

182.9 
182.9 
183.06 
183.08 
183.1 
182.93 
182^3 
216.46 
2ia46 
79.2 

78.2 

6a6 

76.2 

762 

78.2 

76.2 

8a4 

68.8 

8ea 

76.22 
76.22 
76.22 

H  +  1.5L 

H+1.5L 

2.5H' 

2.5H* 

H+1.5L 

2.5H' 

?5H' 

H+1.5L 

H  +  1.5L 

Grsndlattwred  * 

(1946)* 
Grandtottwred* 

(1946)* 
Grandfathered* 

(1946)' 
Grandlattwred  * 

(1946)* 
Grandlattwred  * 

(1946)* 
Grandlattwred* 

(1946)* 
Grandlattwred* 

(1946)* 
Grandlattwred* 

(1946)* 
O 
(•) 

2.5H' 
2.5H' 
^5H' 

2.5H' 
2.5H» 
2  5H' 
Grandlathered  * 

0952)* 
H+1.5L 
H  +  15L 
H+1.5t 
H  +  1.5L 
H+1.5L 
H  +  1.5t 
H+1.5L 
H+1.5L 
H  +  1.5t 
H+1.5L 
H+1.5L 

Grandlattwred* 

(1951)* 
Grandlattwred* 

(1952)* 
Grandlattwred* 

(1955)* 

•177a 
•177a 

185.06 
18605 
186n 

•iTsas 
'i7ea3 

230^ 
230.2 

IM^2*  

UP.&LHuntar _ 

UnNI     

Unit  2. 

Units 



iiPAi  Htwtinoton     

9448 

Unil2_ 

IPP            ; 

•10975 

US  Steel RIast Rif>wc9                        

Un»t2      

tMt  1 

Unil2  

Units 

Unill 

Unit  2 

Units 

- 

US  Steel  Coke  Combustfon 

. 

Unit4...._       ..    

H(X  Cracker 

Cat  Us.  Air  llaatsr— 
Retort -    .     .- 

M6n  n68CI0r ... 

Electtoytics 

Emorg.on_ 

Gan   

Chevron  USA   

6065 

(^ 

n 

88.13 

sais 
sais 

r*,fm^m,  naanaanh                                                        , 

AMAX                             

Spray  Dryer  1 

Spray  Oyer  2  ._.  _J 

Sjxay  Oyer  3 — „ 

Thermal  Cat 

Cracking. 

3Boilen....„ 

76.22 
7a22 
76.22 
808 

76.2 

76.2 

76.2 

76.2 

76.2 

76.2 

76.2 

76.2 

(♦) 

C) 

(*) 

sai3 

8613 
86.13 

PhiftinR  Pfttfft  *»7!W                                , 



While  River  (Phase  0 

Whitn  River  (Phaiw  H)      

762 
76.2 
111.28 
82JS 
92a8 
7&2 
78.2 
92.98 
(*» 
O 
C) 

1  P0itl>r 

2  Retort 

2  EWriafors 

2  Shale  WIS 

1  Hydrogen  Plant  — 
3PowerPIW)ts 

2  Ban  Heatera.     — 

Preheat* 

Butriators*.          .  _ 
ProcShale 

VWatfvV*        

White  River  (Phase  IW — 



n  p  Jti  GiKtfthv                              

Uniti 

Unit  2-.     _. 

76.2 
76.2 
762 

Unas 

'  Souroa  modeled:  no  slgnUcsm 


in  amission  Imitalona  tound 
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•Tlw  OT— nw  |M«n  bitow  «•  loiil  SOi  ■mmiona  lor  moM  nurow  tbCM*  the  5000  tonc/yr  Of  minirms  l«v«<.  The  state  has  determined  that  aM  the  Iwted 

*  rsastiWij  vproval  Heiisrt  Dec  28, 1W3:  construction  sIH  has  not  staned;  PSO  permit  has  not  been  issusd;  EPA  has  advised  the  State  that  it  is  not  spprovmg 
a  QEP  hsHiM  on  theee  pioiioaed  stacks  until  a  permit  is  issued  w«l  in  compliance  with  the  GEP  regulation  requirements.  The  State  in  a  SIP  revision,  gives  an  actual 
wid  QEPnaigni  lor  these  stacks.  However,  the  State  has  committed  to  review  plans  lor  emosion  Imitations  based  on  PSO  A  stack  height  requirements. 

*  PsmM  ewp'Til.  source  shut  dowrv 

^  In  Iha  prapoeai  o(  ttM  action,  the  yplii;sib«t  GEP  tonnula  tor  thaae  stacks  was  shown  to  be  H+1.SL  However,  in  light  ol  the  remand.  EPA  reviewed  these 
stacks  wd  tound  VmI  may  «*ara  oonalructed  prior  to  Jwuaiy  12. 1979.  w«d  hance  shouto  apply  the  2.5H  tonnula.  EPA  confimied  in  a  telephone  conversation  with  the 
Stale  on  6/22/88,  ttwt  N  <M  have  dated  and  oenMled  bkMprmis  that  showed  the  "H"  ol  the  nearby  sinjcture  in  aM  cases.  EPA  believes  that  these  documents  are 
suNdsm  erauof)  to  show  rslancs  on  the  2.5H  tormula. 

*  In  mapraposM  of  9m  adton.  EPA  indk«tad  that  ttw  SOi  emisatoog  ware  17.870  tons/year.  Upon  torther  review.  EPA  has  lound  that  the  allowable  SOi 
I  are  10,975  tons/year. 


Montana 


CoTOOO  (BHngs)- 


Montw»<Mioia  (Sidney). 
'(Bangs).. 


Montana  Power  (CoMnp): 

CoalBoHarl 

Coai8oitor2 

CoalBoisra 

Coal  Bolar  4 

ExMon  (Batogs) 

CensK  (Laurel) 


Slack  LD. 


BoNar 

CoalBoltor.. 
CoalBciler.. 


Actual  stack 


82 

78 

107 

^SZ4 
152.4 
211 
211 


ApptcabtoGEP 
(M)  tonnula 


H+1.5L 

H+1.5L* -. 

Grandfathered'.. 


H+1.54.*.. 
H+1.5L'.. 
H+1.5t.- 
H+1.5L... 


GEP  height 
(M) 


75.7' 

95.3 

(1968)' 

164.6 
164.8 
212.6 
21^6 


SO'(t/yr) 


«5000+ 


•5000+ 
•5000+ 


>  Modelng  oonOnned  no  violations  of  federal  ambient  SOi  standanl 

■  Documentation  provided.  Grandfathered  means  stack  in  exislsnce  in  given  year. 

*  The  sn— nna  a««n  betow  m  toUri  SOi  siisssionB  for  those  sources  above  the  5000  tons/yr.  de  minmm  level  The  state  has  deteriT*wd  that  aH  the  listed 
laca«esbetowdidnorISdaperstontochnkjueedeecilbedby40Cl^50.ioo(hh)(l)fiK«andpr5ifatedby 

•  Monona  Power  (BtMnga),  E»an  (BNras)  tnA  Qmm.  (LauraO.  Emisswni  controlled  by  st<>ulalions  wtvch  arepartoftheSOiSIPforthe  Laurel  nonattainmM 
vea;  prapoaai  5/9/79  (M  f^27187),  final  1/10/80  (45  FR  2034). 

*ln  IhiamlyaM,  the  StaH  uaed  the  H+1.5L  tormula.  but  because  of  the  consmiction  date  of  the  stack,  the  applicable  fomiula  shouM  have  been  2.5H 
nsuMiless  of  the  tomwia  uaed  (H+1.5L  or  2.5H),  ttw  actual  stack  hatgni  is  lees  ttian  ttw  GEP  stack  height  According  to  the  guKlarx«  memorandum  dated  October 
101985.  G  T  Halma  to  t*  Brwwh  CNafs,  showing  rsiancs  on  ttw  ^5h  tormula  can  be  accomplished  by  showing  that  the  stack  was  actually  built  to  a  height  less 
9m\  or  equal  to  ^SH.  EPA  balevea  ttwt  reiance  on  ttw  2.5H  tormula  can  be  shown  tor  ttw  stacks  indk:atod. 


South  Dakota 


Big  Stone  Power  Plant.. 


Stack  I.D. 


Actual  stack 
height  (M) 


152 


Applicable  GEP 
lormula 


H+1.5L' 


GEP  height 
(M) 


161.15 


SO.«  (t/yr) 


>  The  State  has  dalem^wd  ttwt  ttw  isted  laciity  betow  dU  not  use  dtapenion  techniques  described  by  40  CFR  50.l00(hh)(l)(liHiii)  and  prohMed  by  40  CFR 

SO  IIBIa) 

*  In  Wa  arwiyais,  ttw  Stale  uaed  ttw  H  +  1.5L  formula,  but  because  of  ttw  construcbon  date  of  ttw  stack,  ttw  applicable  tonnula  shouto  have  been  2.5H. 
ReoMdtoas  of  ttw  tormula  used  (H  +  1.5L  or  2.5H),  ttw  actual  stack  hanht  is  less  ttwn  ttw  GEP  stack  height  According  to  the  guKlance  memorandum  dated  October 
101986  G  T  Haims  to  Av  Brwwh  Chiefs,  showing  reliance  on  ttw  2.5H  tormula  can  be  accomplished  by  showing  that  ttw  stack  was  actually  built  to  a  height  less 
ttwn  or  equal  to  2.SH.  EPA  believes  ttwt  rekanoe  on  ttw  2.5H  tonnula  can  be  shown  for  ttw  stacks  indicated 


B.  Stack  Height  Regulation 

EPA  has  received  stack  height 
regulation  revisions  from  Utah.  Montana 
and  (Colorado  and  the  stack  height 
definitions  for  good  engineering  practice 
and  dispersion  technique  from  South 
Dakota.  Also.  EPA  received 
commitments  to  comply  with  the  federal 
stack  height  regulations  from  North 
Dakota  and  Wyoming.  The  rules  from 
Colorado.  Utah  and  Montana,  the 
definitions  from  South  Dakota  and  the 
commitments  from  Wyoming  and  North 
Dakota  apply  to  all  new  sources  and 
modifications  as  required  in  40  CFR 
51.164  (old  citation  51.18(1]).  as  well  as 
existing  sources  as  required  in  40  CFR 
51.118  (old  citation  51.12  (j).  (k).  (1)).  This 
means  that  these  rules  and  commitments 
apply  to  all  sources  that  were  or  are 


constructed,  reconstructed  or  modified 
subsequent  to  December  31. 1970.  EPA 
has  reviewed  the  above  mentioned 
revisions  and  has  determined  that  they 
are  consistent  with  EPA's  requirements 
for  GEP  stack  height  and  dispersion 
techniques  as  revised  on  July  8, 1985. 
(Reference  to  the  old  citation  is  made 
because  on  November  7, 1986, 51  FR 
40656,  EPA  restructured  40  CFR  Part  51. 
The  regulations  themselves  have  not 
changed;  the  nimibering  sequence  has 
changed.)  Although  the  EPA  generally 
approves  Utah.  Montana  and  Colordo's 
stack  height  rules  and  South  Dakota's 
definitions  on  the  grounds  that  they 
satisfy  40  CFR  Part  51,  the  EPA  also 
provides  notice  that  this  action  may  be 
subject  to  modification  when  EPA 
completes  rulemaking  to  respond  to  the 


decision  in  NRDC  v.  Thomas,  838  F.2d 
1224  (D.  C.  Cir.  1988).  If  the  EPA's 
response  to  the  NRDC  remand  modifies 
the  July  8, 1985,  regulations,  the  EPA  will 
notify  Utah,  Montana,  Colorado,  and 
South  Dakota  that  their  rules  must  be 
changed  to  comport  with  the  EPA's 
modified  requirements.  Although  this 
potential  regulation  revision  is  not 
expected  to  result  in  revised  emission 
limitations  or  other  actions  taken  by 
Utah,  Montana,  Colorado,  and  South 
Dakota.  EPA  has  obtained  commitments 
fit)m  Utah,  Montana,  Colorado  and 
South  Dakota  to  change  their  regulations 
accordingly.  EPA  takes  these 
commitments  to  mean  that  such  States 
will  proceed  to  process  all  regulatory 
changes,  including  those  affecting  new 
source  programs,  to  comport  with  such 
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new  requirements.  Discussion  on  these 
States'  submittals  as  well  as  the  status 
of  the  North  Dakota  and  Wyoming 
regulations  are  given  below. 

Cdorado 

In  a  letter  dated  May  8, 1986, 
Governor  Richard  Lamm  submitted 
revisions  to  Colorado  Regulation  No.  3 
(Regulation  Requiring  an  Air 
Contaminant  Emission  Notice,  Emission 
Permit  Fees)  of  the  Colorado  SIP 
modifying  stack  height  evaluations.  The 
changes  consisted  of  (1)  new  definitions 
of  dispersion  techniques,  good 
engineering  practice,  nearby  and 
excessive  concentrations  (Section  XII. 
D.)  and  (2)  rules  clarifying  technical 
modeling  and  monitoring  requirements 
(Section  Xn.  C).  These  revised  rules 
bring  the  (Colorado  regulations  into 
conformify  with  regulations  promulgated 
by  the  EPA. 

In  a  letter  dated  May  9, 1988.  Bradley 
I.  Beckham.  Director.  Air  Pollution 
Control  Division,  committed  to  revise 
Colorado's  stack  height  regulations 
should  the  remand  affect  the  July  8. 
1985,  federal  stack  height  requirements. 
EPA  interprets  this  to  mean  that 
Colorado  will  proceed  to  process  all 
regulatory  changes,  including  those 
affecting  new  source  programs,  to 
comport  with  such  new  requirements. 

Montana 

In  a  letter  dated  May  26, 1986. 
Governor  Ted  Schwinden,  submitted 
modifications  to  the  Montana  SIP  which 
revised  rules  governing  stack  height  and 
dispersion  techniques.  The 
modifications  repeal  Administrative 
Rules  of  Montana  (ARM)  16.8.1201. 
16.8.1202  and  16.&1203  in  Sub-Chapter 
12  and  adds  ARM  16.8.1204  (Definition). 
16.8.1205  (Requirements),  and  16.8.1206 
(Exemptions). 

Montana  regulations  do  not 
specifically  define  "emission  limitation 
and  emission  standards."  However,  the 
regulation,  ARM  16.8.1205,  subjects  the 
source(s)  to  all  emission  limitation 
requirements  in  the  Montana  Clean  Air 
Act.  Montana  regulations  do  not 
specifically  define  "stack  in  existence"; 
however,  Montana  implies  its  use  in  its 
definition  of  GEP  and  in  its  stack  height 
requirements  (ARM  16.8.1205)  and 
exemptions  (16.8.1206). 

The  Montana  regulations  are  designed 
to  limit  the  use  of  tall  stacks.  Further, 
the  State  underscores  the  change  in  its 
regulations  as  reflecting  the  policy  of  the 
Stale  to  achieve  acceptable  levels  of 
ambient  air  qualify  through  the  use  of 
continuous  emission  reduction  and  not 
through  the  use  of  dispersion  techniques 
or  tall  stacks. 


In  a  letter  dated  May  6, 1988.  Jeffrey  T. 
Chaffee.  Chief,  Air  Qualify  Bureau, 
committed  to  revise  Montana's  stack  ' 
height  regulation  should  the  remand 
affect  the  July  8. 1985.  federal  stack 
height  requirements.  EPA  interprets  this 
to  mean  that  Montana  will  proceed  to 
process  all  regulatory  changes,  including 
those  affecting  new  source  programs,  to 
comport  with  such  new  requirements. 

Utah 

The  Utah  SIP  revision  to  comply  with 
the  stack  height  requirement  was 
submitted  with  a  letter  dated  May  2. 
1986.  by  Governor  Normsn  H.  Bangerter. 
The  submittal  includes  regulations  to 
address  (1)  GEP  Stack  height/dispersion 
techniques  (2)  a  new  Section  17  of  the 
SIP  that  lists  all  existing  stacks  in  Utah 
greater  than  65  meters  and  (3)  a 
technical  support  document  for  Section 
17  of  the  SIP. 

New  definitions  are  added  to  Part  I  of 
the  Utah  Air  Conservation  Regulations 
(UACR).  Such  regulations  have  since 
been  recodified.  EPA  will  address  the 
recodified  regulations  in  a  separate 
rulemaking.  'They  are  dispersion 
techniques,  UACR  1.1.128  (recodified 
UACR  1.49);  excessive  concentration. 
UACR  1.1.129  (recodified  UACR  1.55); 
good  engineering  practice.  UA(3R  1.1.130 
(recodified  UACR  1.71);  nearby  UACR 
1.1.131  (recodified  UACR  1.98);  stack, 
UACR  1.1.132  (recodified  1.136);  and 
stack  in  existence,  UACR  1.1.133 
(recodified  UACR  1.137).  Part  ID  of  the 
UACR  (UACR  3.8).  which  defines  the 
stack  height  exemptions  and 
requirement  for  source  owners  or 
operators,  was  also  revised  to  be  more 
consistent  with  federal  regiilations. 

In  a  letter  dated  May  27. 1988.  F. 
Bumell  Cordner,  Director,  Bureau  of  Air 
Qualify,  committed  to  revise  Utah's 
stack  height  regulations  should  the 
remand  affect  the  July  8, 1985,  federal 
stack  height  requirements.  EPA 
interprets  this  to  mean  that  Utah  will 
proceed  to  process  all  regulatory 
changes,  including  those  affecting  new 
source  programs,  to  comport  with  such 
new  requirements. 

South  Dakota 

In  a  letter  dated  August  7. 1986, 
Governor  William  Janklow  submitted 
revisions  to  the  South  Dakota  SIP 
adopting  federal  stack  height 
regulations.  South  Dakota  has 
incorporated  by  reference  EPA 
definitions  for  good  engineering 
practices  [40  CFR  51.1(ii)]  and 
dispersion  techniques  [40  CFR  51.1(hh)]. 
which  were  promulgated  on  July  8, 1985, 
into  the  Administrative  Rules  of  South 
Dakota  (ARSD)  74:26.-01:12.  This  is  to 
ensure  that  new  sources  comply  with 


emission  limitations  and  other 
requirements  of  the  CAA.  (Note:  As 
stated  above,  EPA  restructured  40  CFR 
Part  51  on  November  7, 1986  (51  FR 
40656).  The  citation  in  ARSD  74:28.-01:12 
referenced  regulations  40  C3TI  51.1  (ii) 
and  (hh)  which  are  40  CFR  5l.lOO(ii)  and 
51.100(hh)  in  the  new  federal  citation. 
The  South  Dakota  regulation  and  the 
federal  regulations  are  one  and  the 
same.) 

In  a  letter  dated  January  30, 1987.  Joel 
Smith,  South  Dakota  Administrator  for 
Air  Qualify  and  Solid  Waste,  committed 
to  adopting  the  definitions  "nearby"  and 
"excessive  concentration"  (51.100  (jj) 
and  (kk),  new  citation)  with  the  next 
regulatory  update  (mid  1987).  In  August 
1987,  EPA  received  draft  regulations 
bom  South  Dakota  which  incorporated 
by  reference  in  ARSD  74:26Kn:12  the 
remainder  of  the  stack  height 
regulations  (40  CFR  51.100  (z).  (ff),  (gg). 
(jj).  (kk),  and  (nn)).  South  Dakota 
submitted  such  regulations  on  January 
28, 1988.  EPA  has  made  a  determination 
that  the  added  stack  height  regulations 
in  ARSD  74:26:01:12  are  consistent  with 
the  federal  stack  height  requirements 
and  has  addressed  them  in  a  separate 
nilemaking  at  53  FR  34077  (September  2, 
1988). 

In  a  letter  dated  May  11, 1968,  Joel  C. 
Smith,  Administrator.  Office  of  Air 
Qualify  and  Solid  Waste,  committed  to 
revise  South  Dakota's  stack  height 
regulations  should  the  remand  aifect  the 
July  8, 1985,  federal  stack  height 
requirements.  In  a  separate  rulemaking. 
EPA  added  this  letter  to  40  CFR  52.2180. 
EPA  interprets  this  commitment  to  mean 
that  South  Dakota  will  proceed  to 
process  all  regulatory  changes,  including 
those  affecting  new  source  programs,  to 
comport  with  such  new  requirements. 

For  new  or  modifying  sources,  the 
new  source  review  lies  with  the  State 
and  the  prevention  of  significant 
deterioration  review  Hes  with  EPA  (this 
programs  has  not  been  delegated  to  the 
State). 

Thus,  EPA  believes  that  requirements 
for  any  source  in  40  CFR  51.118  are 
satisfied. 

North  Dakota  and  Wycnning 

The  State  of  North  Dakota  submitted 
a  letter  of  commitment  to  comply  with 
the  federal  stack  height  regulations  imtil 
it  adopted  the  required  regulations.  The 
North  Dakota  letter,  dated  April  la 
1986,  was  submitted  by  Mr.  Dana 
Mount,  Division  Director  of 
Environmental  Engineering,  North 
Dakota  Health  Department  The  State  of 
Wyoming  submitted  a  letter  of 
commitment  insuring  consistency  with 
the  federal  stack  height  regulations 
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through  its  new  source  review  process 
until  its  stack  height  rules  were 
finalized  The  Wyoming  letter  dated 
December  4. 1966,  was  submitted  by  Mr. 
Charles  Collins,  Administrator, 
Wyoming  Air  Quality  Division.  North 
Dakota  has  since  submitted  such 
regulations  to  EPA  with  a  letter  dated 
January  26, 1968.  EPA  has  made  a 
determination  diat  the  North  Dakota 
stack  height  regulations  are  consistent 
with  the  federal  stack  height 
requirements  and  has  addressed  them  in 
a  separate  direct  final  action  at  S3  PR 
45763  (November  14, 1968).  Wyoming 
has  since  submitted  such  rules  to  EPA 
with  a  letter  dated  September  6. 1968. 
EPA  will  be  acting  on  them  in  a  separate 
rulemaking  action. 

Final  Actkio 

EPA  believes  that  the  stack  height 
regulations  submitted  by  Utah,  Montana 
and  Colorado  and  the  two  definitions 
submitted  by  South  Dakota  are 
consistent  with  the  revised  federal 
regulations.  Although  EPA  is  approving 
the  Utah,  Montana  and  Colorado  stack 
height  rules  and  the  two  stack  height 
definitions  for  South  Dakota  on  the 
grounds  that  they  satisfy  40  CFR  Part  51. 
EPA  provides  notice  that  this  action 
may  be  subject  to  modification  when 
EPA  completes  rulemaking  to  respond  to 
the  decision  in  NRDC  v.  Thomas,  838 
F.2d  1224  (D.C.  Cir.  1988).  If  the  EPA's 
response  to  the  NRDC  remand  modifies 
the  July  8. 1985.  regulations,  the  EPA  will 
notify  Utah,  Montana,  Colorado  and 
South  Dakota  that  their  rules  must  be 
changed  to  comport  with  the  EPA's 
modified  requirements.  Although  this 
potential  regulation  revision  is  not 
expected  to  result  in  revised  emission 
limitations  or  other  actions  taken  by 
Utah,  Montana,  Colorado  and  South 
Dakota,  EPA  has  obtained  commitments 
from  Utah,  Montana,  Colorado  and 
South  Dakota  to  change  their  regulations 
accordingly.  EPA  takes  these 
commitments  to  mean  that  such  states 
«vill  proceed  to  process  all  regulatory 
changes,  including  those  affecting  new 
source  programs,  to  comport  with  such 
new  requirements. 

Wyoming  originally  committed  to 
insure  consistency  with  federal 
regulations,  until  adequate  state 
regulations  were  adopted.  Wyoming  has 
since  submitted  such  regulattons;  EPA  is 
acting  on  them  in  a  separate  rulemaking. 
North  Dakota  originally  submitted  a 
commitment  to  comply  with  the  Federal 
regxilations  until  the  State  adopted  the 
required  regulations.  North  Dakota  has 
since  submitted  such  regulations;  EPA 
has  addressed  them  in  a  separate 
rulemaking  action  at  S3  FR  45763 
(November  14, 1988). 


The  stack  height  CEP  analyses 
submitted  by  Utah  (with  the  Kennecott 
exception),  Montana  (with  the  ASARCO 
exception),  Wyoming.  North  Dakota  and 
South  Dakota  have  been  determined  to 
be  acceptable.  Therefore,  EPA  is 
approving  these  stack  height 
demonstrations.  As  noted  earlier,  the 
ASARCO  stack  height  analyses 
submitted  as  part  of  the  Montana  SIP 
revision  will  be  addressed  in  a  separate 
rulemaking.  Hie  Kennecott  stack  height 
analysis  submitted  as  part  of  the  Utah 
SIP  has  been  addressed  in  a  separate 
action  at  S3  FR  48942  (December  5, 
1988). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  7, 1980.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Sulfur 
dioxide. 

Note:  IncorporatJon  by  reference  of  the 
State  Implementation  Plan  for  the  States  of 
Colorado,  Montana.  North  Dal(ota.  South 
Dakota.  Utah  and  Wyoming  was  approved  by 
the  Director  of  the  Federal  Register  on  July  1. 
1982. 

Date:  March  3a  1989. 
Wilbun  K.  ReUly. 
Administrator. 

Part  52  Chapter  I.  Tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  on  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 
Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(45)  to  read  as 
follows: 

S$2.320    Mentmcatlonofplan. 
*        *        •        •        • 

(c)  *  •  • 

(45)  In  a  letter  dated  May  8, 1986,  the 
Governor  submitted  revisions  to  the 
Colorado  Regulation  No.  3  (Regulation 
Requiring  an  Air  Contaminant  Emission 
Notice,  Emission  Permit  Fees)  of  the 
Colorado  SIP  modifying  stack 
evaluations.  The  changes  consisted  of 
(1)  new  definitions  of  dispersion 


techniques,  good  engineering  practice, 
nearby,  and  excessive  concentrations 
(Section  XII.D.)  and  (2)  rules  clarifying 
technical  modeling  and  monitoring 
requirements  (Section  Xn.C). 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  the  Colorado  Regulation 
No.  3  (Regulation  Requiring  and  Air 
Contaminant  Emission  Notice,  Emission 
Permit  Fees).  Section  XD,  adopted 
March  20, 1988,  by  the  Colorado  Air 
Quality  Control  Commission. 

3.  Add  a  new  {  52.345: 

The  State  of  Colorado  has  committed 
to  revise  its  stack  height  regulations 
should  EPA  complete  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomas.  838  F.  2d  1224  (D.C  Cir.  1988). 
In  a  letter  to  Mr.  Douglas  M.  Skie,  EPA. 
dated  May  9, 1988,  Bradley ).  Beckham, 
Director  of  the  Colorado  Air  Pollution 
Control  Division  stated: 

*  *  *  We  are  submitting  this  letter  to  allow 
EPA  to  continue  to  process  our  current  SIP 
submittal  with  the  understanding  that  if 
EPA's  response  to  the  NRDC  remand 
modified  the  July  &  1965  regulations,  EPA  will 
notify  the  state  of  the  rules  that  must  t>e 
changed  to  comply  with  the  EPA's  modified 
requirements.  The  State  of  Ck>Iorado  agrees  to 
make  appropriate  changes. 

Subpart  BB— Montana 

4.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(18)  to  read  as 
follows: 

§52.1370    Identification  of  plan. 

*  •  *  *  • 

(c)  •  *  • 

(18)  In  a  letter  dated  March  28, 1986, 
the  Governor  submitted  modifications  to 
the  Montana  SIP  which  revised  rules 
governing  stack  height  and  dispersion 
techniques.  In  a  letter  dated  November 
25, 1985.  die  Chief  of  die  Air  Quality 
Bureau,  Montana,  submitted  the  stack 
height  demonstration  analysis  with 
supplemental  information  submitted  on 
January  28, 1986.  EPA  is  approving  the 
demonstration  analysis  for  all  of  die 
stacks  except  the  ASARCO  stacks. 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  the  Administrative  Rules  of 
Montana  effective  on  June  13, 1986.  The 
modifications  repeal  Administrative 
Rules  of  Montana  (ARM  116.6.1201. 
116.8.1202  and  16.8.1203  in  Subchapter 
12  and  adds  ARM  16.8.1204 
(Definitions),  16.8.1205  (Requirements), 
and  16.8.1206  (Exemptions). 

(B)  Stack  height  demonstration 
analysis  submitted  by  the  State  on 
November  25, 1985  (except  for  materials 
pertaining  to  ASARCO).  and  January  28, 
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1986  (except  for  meterials  pertaining  to 
ASARCO  and  Appendix  A). 

5.  Add  a  new  {  52.1387 

{52.1387   Stack  height  regulations 

The  State  of  Montana  has  committed 
to  revise  its  stack  height  regulations 
should  EPA  complete  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomas.  838  F.  2d  1224  (D.C.  Cir.  1988). 
In  a  letter  to  Douglas  M.  Skie,  EPA, 
dated  May  6, 1988.  JeRrey  T.  Chaffee, 
Chief,  Air  Quality  Bureau,  stated: 

*  *  *  We  are  submitting  this  letter  to  allow 
EPA  to  continue  to  process  our  current  SIP 
submittal  with  the  understanding  that  if 
EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985  regulations,  EPA  will 
notify  the  State  of  the  rules  that  must  be 
changed  to  comply  with  the  EPA's  modified 
requirements.  The  State  of  Montana  agrees  to 
make  the  appropriate  changes. 

Subpart  JJ-North  Dakota 

6.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(17)  to  read  as 
follows: 

$  52.1620   Mentlficilion  of  plan. 

*       •       •       •       • 

(17)  In  a  letter  dated  April  18. 1986,  die 
Director  of  the  Division  of 
Environmental  Engineering,  North 
Dakota  Department  of  Health,  submitted 
the  stack  height  demonstration  analysis 
with  supplemental  information 
submitted  on  July  21. 1987.  EPA  is 
approving  the  demonstration  analysis 
for  all  of  the  stacks. 

(i)  Incorporation  by  reference.  (A) 
Stack  height  demonstration  analysis 
submitted  by  the  State  on  April  18, 1986 
and  July  21. 1987. 

Subpart  00— South  Dakota 

7.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(12)  to  read  as 
follows: 

952.2170    Identification  of  plan. 

***** 

(c)  •  *  * 

(12)  In  a  letter  dated  August  7, 1988, 
the  Governor  submitted  revisions  to  the 
South  Dakota  SIP  adopting  federal  stack 
height  regulations  (Administrative  Rules 
of  Soudi  Dakota  74:26).  In  a  letter  dated 
August  20, 1986,  the  Administrator, 
Office  of  Air  Quality  and  Solid  Waste  of 
South  Dakota,  submitted  the  stack 
height  demonstration  analysis  with 
supplemental  information  submitted  on 
December  3, 1986. 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  the  Administrative  Rules  of 
South  Dakota  74:26  effective  on  May  21, 
1988.  The  changes  consisted  of 
incorporating  definitions  for  good 


engineering  practices  and  dispenion 
techniques  into  74:28:01:12.  standard  for 
the  issuance  of  construction  permit 

(B)  Stack  height  demonstration 
analysis  submitted  by  the  State  with 
letters  dated  August  20, 1986  and 
December  3, 1986. 

Subpart  IT— Utah 

8.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(22)  to  read  as 
follows: 

{52.2320    Identification  of  plan. 

(c)  •  •  • 

(22)  In  a  letter  dated  May  2, 1988,  Uie 
Governor  submitted  revisions  to  the 
Utah  Air  Conservation  Regulations 
addressing  GEP  stack  heights/ 
dispersion  techniques  and  a  new 
Section  17  to  the  SEP  addressing  GEP 
stack  height  demonstration  analysis. 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  the  Utah  Air  Conservation 
Regulations  adopted  April  18, 1986.  The 
revisions  consist  of  adding  stack  hei(^t 
definitions  (UACR  1.1.128  dirough 
UACR  1.1.133)  and  updating  stack  height 
exemptions  (UACR  3.8). 

(B)  Stack  height  demonstration 
analysis  submitted  by  the  State  in  a 
letter  dated  May  2, 1986. 

9.  Add  a  new  {  52.2347. 

{52.2347    Stack  height  regutationa. 

The  State  of  Utah  has  committed  to 
revise  its  stack  height  regulations  should 
EPA  complete  rulemaking  to  respond  to 
the  decision  in  NRDC  v.  Thomas,  838  F. 
2d  1224  (D.C.  Cir.  1988).  In  a  letter  to 
Douglas  M.  Skie,  EPA,  dated  May  27, 
1988,  F.  Bumell  Cordner,  Director, 
Bureau  of  Air  Quality,  stated: 

*  *  *  We  are  submitting  this  letter  to  allow 
EPA  to  continue  to  process  our  current  SIP 
submittal  with  the  understanding  that  if  the 
EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985  regulations,  the  EPA 
will  notify  the  State  of  the  rules  that  must  be 
changed  to  comply  with  the  EPA's  modified 
requirements.  The  State  of  Utah  agrees  to 
process  appropriate  changes. 

Subpart  ZZ— Wyoming 

10.  Section  52.2620  is  amended  by 
adding  paragraph  (c](19)  to  read  as 
follows: 

{52.2620   Identification  of  plan. 
*****  . 

(c)  *  *  • 

(19)  In  a  letter  dated  August  5, 1986, 
the  Administrator  of  the  Air  Quality 
Division  of  Wyoming,  submitted  the 
stack  height  demonstration  analysis. 
EPA  is  approving  the  demonstration 
analysis  for  all  of  the  stacks. 


(i)  Incorporation  by  reference.  (A) 
Stack  height  demonstration  analysis 
submitted  by  the  State  in  a  letter  dated 
August  5, 1986. 

(PR  Doc  8^13418  Filed  6-6-89;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offico  Of  th*  Secretary 

48  CFR  Parte  301, 302, 303, 304, 305, 
306, 307, 309, 314, 315, 316, 317, 319, 
322,  324, 330, 333,  335,  and  352 


AcquiaWon  Ragulatioft; 

Amendments 


AOENCV:  Department  of  Healdi  and 
Human  Services  (HHS). 
ACnow:  Final  rule. 

summary:  The  Department  of  Healdi 
and  Human  Services  is  amending  its 
acquisition  regulation  (HHSAR).  Title  48 
CFR  Chapter  3,  to  make  various 
administrative  changes. 
EFFECnVE  DATE  June  7, 1989. 
FOR  FURTHER  INFORMATION  CONTACT.  Ed 
Lanham,  Senior  Procurement  Analyst, 
Division  of  Acquisition  Policy,  telephone 
(202)  245-8890. 

SUPnXMENTARY  INFORMATION:  The 

Department  is  amending  its  acquisition 
regulation  to  make  numerous 
administrative  changes  as  a  result  of  a 
recent  reorganization  within  the  Office 
of  the  Secretary.  Specifically,  office 
designations  and  approving  officials' 
tides  have  been  changed  to  reflect  the 
new  designations  and  tides  caused  by 
the  reorganization. 

Changes  are  also  being  made  to  add 
reference  to  the  use  of  the  'Taxpayer 
Identification  Number"  as  required  by 
Federal  Acquisition  Circular  84-40, 
which  was  published  in  the  Federal 
Register  (53  FR  43386)  on  October  28. 
198&  Additionally,  Subpart  324.2, 
Freedom  of  Information  Act  is  being 
revised  as  a  result  of  the  recent  revision 
to  the  Department's  implementation  of 
the  Act  in  45  CFR  Part  5. 

The  Department  of  Health  and  Human 
Services  adheres  to  the  policy  that  the 
public,  or  certain  elements  comprising  it, 
should  have  the  opportunity  to  provide 
comments  on  regulations  which  may 
have  an  impact  on  them.  The 
Department  has  determined,  however, 
that  this  rule  contains  no  amendments 
that  would  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
Department.  As  a  result,  the  Department 
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is  not  requMtiiia  comments  oo  these 
acquisition  reguiatioas  and  is  puUishing 
them  as  a  finu  rule. 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  eoi  et  seq.);  therefore,  no 
regulatory  flexibility  statement  has  been 
prepared  This  document  does  not 
contain  information  collection 
requirements  whidi  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperworii  Reduction  Act  oi 
1960  (44  U.S.a  3501  et  seq.). 

The  provisions  of  this  reguladon  are 
issued  under  5  U.8.C  301;  40  U.&a 
48e(c). 

List  of  SubMs  in  tt  CFR  Puts  sn.  an. 
sts,  804.  sw.  sot.  m.  an.  su.  US.  S18, 
317.  sii,  an.  aai  asi,  asa.  ass,  and  SB 

Government  procurement 

According,  die  Department  amends 
46  CFR  Chapter  3  as  set  forth  below. 

Dated  May  St  1880. 
iMMsP.Ttkkatt. 

D^MityAMiBtaatSecnUayforMaaageamnt 
aodAoipiiBitioa. 

As  indicated  hi  the  preamble.  Chapter 
S  of  Tide  46  Code  of  Federal  RegulaUons 
Is  amended  as  shown. 

1.  The  audiority  dUtion  for  Parts  301. 
302.  309,  304. 306,  306. 307.  300.  314.  315, 
316. 317, 319. 322. 324.  SSa  333. 335.  and 
352  continues  to  read  as  follows: 

Amhofitr  5  use  901;  40  U.8.C  486(0). 

PARTaoi-ciOfeiDeD] 

301.101  [Amended] 

2.  The  seoMKi  sentence  of  section 

301.102  is  amended  by  repladng  the  title 
"Deputy  Assistant  Secretary  for 
Procurement  Assistance  and  Logistics.'* 
widi  "Deputy  Assistant  Secretary  for 
Management  and  Acquisition." 

301.201    [AnmiMM) 

3.  Paragraph  (a)  of  section  301.201  is 
amended  by  replacing,  in  the  first  and 
second  sentences,  die  tide  "Deputy 
Assistant  Secretary  for  Procurement 
Assistance  and  Logisttcs"  widi  die  title 
"Deputy  Assistant  Secretary  for 
Management  and  Acquisition.": 
paragraph  (b)  is  amended  by  repladng 
"Office  of  Procurement  and  Logistics 
PoUcy.  Office  of  Procurement 
Assistance  and  Logistics."  widi  "Office 
of  Acquisition  and  Grants 
Management"  in  the  first  sentence;  in 
the  second  sentence,  replace  the  tide 
"Director,  Office  of  Procurement  and 
Logistics  Policy"  widi  "Director,  Office 
of  Acquisition  and  Grants 
Management". 


201.270  [AMended] 

4.  Section  30L270  is  amended  by 
repladng.  in  paragraph  (a),  the  dtle 
"Deputy  Aaaistaiit  Secretary  for 
Procurement  Assistanoe  and  Logtotics" 
with  "Deputy  Assistant  Secretary  for 
Management  and  Acquisition.";  in 
paragraph  (b),  the  first  sentence  is 
amended  by  replacing  "Office  of 
Procurement  Assistance  and  Logistics, 
Office  of  Management  Servicee—  OS," 
with  "Office  of  Acquisition  and  Grants 
Management  Division  of  Contract 
Operations—  OS.":  in  die  second 
sentence  of  paragraph  (b).  replace  die 
term  "Director,  Office  of  Procurement 
and  Logistics  Policy"  with  "Director. 
Office  of  Acqu^ltioa  and  Grants 
Management^*. 

5.  Section  S0LS04  Is  amended  as 
foUowK 

a.  In  paragraph  (a),  replaoe  "Director, 
Office  of  Procurement  aind  Logistics 
Policy"  widi  "Director.  Office  of 
Acquisition  and  Grants  ManagsmenT  In 
the  first  and  third  sentences:  in  the 
fourth  sentence,  replaoe  "Deputy 
Assistant  Secretary  for  Procurement, 
Assistance  and  Logistics"  widi  "Deputy 
Assistant  Secretary  for  Management 
and  AoquMtton." 

b.  In  paragraph  (c),  replaoe  the  title 
"Director,  Office  <rf  Procurement  and 
Lo^dcs  Policy"  widi  "Director,  Office 
of  Acquisition  and  Grants 
Management 

c.  In  die  last  santsnoe  of  paragraph 
(d).  replaoe  die  tide  "Director.  Office  of 
Procurement  and  Logistics  Pdicy"  widi 
"Director,  Office  of  Aoquisidon  and 
Grants  Management" 

301.403  [AsMnded] 

6.  Section  301.403  is  amended  by 
repladng  the  tide  "Director,  Office  of 
Procurement  and  Logistics  Policy"  with 
"Director,  Office  of  Acquisition  and 
Grants  Management" 

201.404  [Amendadl 

7.  Section  301404  is  amended  by 
repladng  die  tide  "Director,  Office  of 
Procurement  and  Logistics  Policy"  with 
"Deputy  Assistant  Secretary  for 
Management  and  Acquisition." 

301.470    [Amended] 

a  Section  301.470  is  amended  by 
removing  the  words  "Director,  Office  of 
Procurement  and  [.oglstics  Policy  as 
stated"  and  replacing  them  with  "offidal 
designated." 

301.C70-2   [Amended] 

9.  Section  301.670-2  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraph  (b)  and  (c)  as  (a)  and  (b). 
respectively,  and  changing  the  tide  in 


newly  rdettered  paragraph  (a)  to  read 
"Deputy  Assistant  Secretary  for 
Management  and  Acquisition:  and." 

PART  302-^  AMENDED] 

202.100   [Amended] 

la  The  term  "Principal  offidal 
responsible  for  acquisition'*  in  section 
302.100  is  amended  by  repladng  "Office 
of  Administrative  and  Management 
Services  (OAMS-OS),"  widi  "Office  of 
Management  and  Acquisition  (OMAC- 
OS).";  under  the  first  entry  in  die  list 
following  the  hitroductory  paragraph, 
replace  Vb»  designation  "OAMS-CXT 
widi  "OA£AC-OS". 

PART  aO^-KAIIENOEDl 


[Amended] 

11.  Section  303J03  is  amended  by 
replacing  tilie  tide  "Deputy  Assistant 
S^xetary  for  Procurement  Assistance 
and  Logistics."  widi  "Director.  Office  of 
Acquisition  and  Grants  l^fanagement" 

12.  Paragraph  (bK4)  of  section  303.400 
is  amended  by  replacing,  in  the  last 
sentence,  the  tide  "Deputy  Assistant 
Searetary  for  Procurement  Assistance 
and  Logistics"  widi  "Director.  Office  of 
Acquisition  and  Grants  Management" 


303.802 

13.  Paragraph  (b)  of  section  303.502  is 
amended  by  replacing,  in  the  last 
sentence,  the  tide  "Deputy  Assistant 
Secretary  for  Procurement  Assistance 
and  Logistics"  widi  "Director,  Office  of 
Acquisition  and  Grants  Management" 

PART  a04~(AIIENDED] 

304J70    [Amended] 

14.  In  the  third  sentence  of  paragraph 
(c)(4)  of  section  304.87a  replace  "Office 
of  Procurement  Assistance  and 
Logistics  (OPAL),  ASMB."  widi 
"IMrector,  Office  of  Acquisition  and 
Grants  Management  (DOAGM).";  and. 
in  the  following  sentence,  replace 
"OPAL"  widi  "DOAGM." 

304.7001    [Amended] 

15.  Section  304.7001  is  amended  as 
follows: 

a.  In  paragraph  (b)(1),  replace  the 
office  designation  "Division  of 
Management  Information  Systems 
Services.  OMAS.  OS;"  widi  "Office  of 
Financial  Operations.  Office  of 
Finance;". 

b.  In  paragraph  (c),  replace  "Division 
of  Contract  and  Grant  Operations, 
Office  of  Management  Services."  with 
"Division  of  Contract  Operations,". 

c.  In  paragraph  (d).  r^ilace  the  tenn 
"Division  of  Management  Information 
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Systems  Services"  widi  "Office  of 
Finandal  Operations"  in  the  three 
sentences  in  which  it  appears  in  the 
paragraph. 


304.7101    [Amended] 

16.  Paragraph  (c)  of  section  304.7101  is 
amended  by  removing,  in  the  entry  for 
the  "Office  of  the  SetTetarv,"  the  comma 
and  everything  following  me  word 
"Operations." 

PART  a05-(  AMENDED] 

305.202    [Amend«J] 

17.  In  paragraph  (b)  of  section  305.202. 
replace  the  tide  "Deputy  Assistant 
Secretary  for  Procurement  Assistance 
and  Logistics  (DASPAL)"  widi  'Director. 
Office  of  Acquisition  and  Grants 
Management  (DOAGM)"  in  die  first 
sentence;  in  the  remaining  three 
sentences,  replace  "DASPAL"  with 
"DOAGM." 

PART  306-{AMENDEO] 

306.501    [Amended] 

18.  In  the  first  sentence  of  section 
306.501,  replace  "Director,  Office  of 
Procurement  and  Logistics  Policy, 
OPAL"  widi  "Deputy  Assistant 
Secretary  for  Management  and 
Acquisition.";  under  the  "OS"  listing, 
replace  "Deputy  Assistant  Secretary  for 
Administrative  and  Management 
Services"  with  "Director,  Office  of 
Acquisition  and  Grants  Management" 

PART  307— (AMENDED] 

307.7003   [Amended] 

19.  In  paragraph  (b)(2)  of  section 
307.7003.  replace  die  tide  "Deputy 
Assistant  Secretary  for  Procurement 
Assistance  and  Logistics"  with 
"Director,  Office  of  Acquisition  and 
Grants  Management" 


307.7004    [Amended] 

20.  In  paragraph  (c)  of  section 
307.7004.  replace  "Deputy  Assistant 
Secretary  for  Procurement  Assistance 
and  Logistics"  with  "Director,  Office  of 
Acquisition  and  Grants  Management" 

307.7102    [Amended] 

21.  In  paragraph  (e)  of  section 
307.7102,  replace  "Office  of  Procurement 
and  Logistics  Policy  in  the  Office  of 
Procurement  Assistance  and  Logistics" 
with  "Director,  Office  of  Acquisition  and 
Grants  Management" 

PART  309-{  AMENDED] 


and  Logistics,"  with  "Deputy  Assistant 
Secretary  for  Management  and 
Acquisition,". 

23.  Section  309.404  is  amended  by 
replacing,  in  paragraph  (c),  "Office  of 
Procurement  Assistance  and  Logistics 
(OPAL)"  widi  "Office  of  Management 
and  Acquisition  (014AC).";  in  paragraph 
(c)(4).  replace  "OPAL"  widi  "OMAC." 

309.470-1    [Amended] 

24.  In  section  309.470-1.  replace 
"OPAL"  widi  "OMAC." 

PART  314— [AMENDED] 

314.406-3   [Amended] 

25.  Paragraphs  (e)  and  (g)(3)  of  section 
314.406-3  are  amended  by  replacing 
"Office  of  Procurement  and  Logistics 
PoUcy,  OPAL-ASMB"  widi  "Division  of 
Acquisition  Policy,  Office  of  Acquisition 
and  Grants  Management  (OAGM)." 

314.406-4    [Amended] 

26.  Paragraph  (c)  of  section  314.406-4 
is  amended  by  replacing  "Office  of 
Procurement  and  Logistics  Policy, 
OPAI^ASMB"  widi  "Division  of 
Acquisition  PoUcy,  OAGM." 

PART  315— [AMENDED] 


315.406-2    [Amended]  . 

27.  Paragraph  (a)(3)  of  section  315.406- 
2  is  amended  by  removing  the  fourth 
sentence  (in  parentheses). 

315.406-5    [Amended] 

2a  Paragraph  (a)(2)  of  section  315.406- 
5  is  amended  by: 

a.  Adding  the  word  "and"  after  the 
semi-colon  at  the  end  of  paragraph  (xiv); 

b.  Removing  the  semi-colon  at  the  end 
of  the  paragraph  in  parentheses 
following  paragraph  (xv); 

c.  Removing  paragraph  (xvi); 

d.  Adding  as  newly  designated 
paragraph  (iii).  "(iii)  FAR.  52.204-3, 
Taxpayer  Identification.";  and 

e.  Redesignating  existing  paragraphs 
"(iii)"  dirough  "(xv)"  as  "(iv)"  tiuwigh 
"(xvi),"  respectively. 

PART  316— [AMENDED] 


309.403    [Amended] 

22.  Section  309.403  is  amended  by 
replacing,  under  the  term  "Initiating 
offidal"  the  tide  "Deputy  Assistant 
Secretary  for  Procurement  Assistance 


316.702   [Amended] 

29.  Section  316.702  is  amended  as 
follows: 

a.  In  paragraph  (d)(2),  replace 
"Director,  Office  of  Procurement  and 
Logistics  Policy"  with  "Director. 
Division  of  Acquisition  Policy,  OAGM." 

b.  In  paragraph  (f)(1),  replace 
"Director,  C^ce  of  Procurement  and 
Logistics  Policy  (OFLP),"  in  the  second 
sentence,  with  "Director,  Division  of 
Acquisition  PoUcy  (DAP).";  in  the  third 


sentence,  replace  "Diredor,  OPLP"  with 
"Director.  DAP." 

c  In  paragraph  (f)(4),  replace  die 
designations  "Director,  Office  of 
Procurement  and  Logistics  PoUcy"  and 
'Director.  OPLP"  with  "Director.  DAF* 
as  they  appear  throughout  the 
paragraph;  also,  replace  the  reference  to 
"OHJ»"  widi  'DAP." 

PART  317-{AMENDED] 

317.7002    [Amended] 

30.  Section  317.7002  is  amended  as 
foUows: 

a.  fa  paragraph  (b)(1),  replace  die 
present  office  designation  with 
"Division  of  Contract  Operations,  Office 
of  Acquisition  and  Grants  Management 
Office  of  the  Secretary." 

b.  to  paragraph  (b)(2),  replace  die 
word  "Materiel"  with  "Acquisition." 

c.  In  paragraph  (b)(3),  replace  the 
words  "Administrative  Services,"  with 
"Contracts  and  Grants,". 

PART  319— [AMENDED]  ^ 

318.201-70    [Amended] 

31.  to  paragraph  (a)  of  section  319.201- 
70,  add  the  office  designation  "todian 
Healdi  Service  (IMS)."  between  tiie 
existing  designations  "Health  Resources 
and  Services  Administration  (>{RSA) 
(and  each  regional  Office  of  Engineering 
Services),"  and  "National  Institutes  of 
Healtii  (NIH)." 

PART  322— (AMENDED] 

322.604-2   [Amended] 

32.  Paragraph  (c)(1)  of  section  322.604- 
2  is  amended  by  replacing  "Deputy 
Assistant  Secretary  for  Procurement 
Assistance  and  Logistics  (DASPAL)." 
with  "Director,  Office  of  Acquisition  and 
Grants  Management  (DOAGM)."  in  die 
first  sentence,  and  "DASPAL"  with 
"DOAGM"  in  the  second  sentence. 

PART  324-(  AMENDED] 

33.  Subpart  324.2  is  revised  to  read  as 
foUows: 

Subpart  324.2— Freedom  of 
Information  Act 

324.202    PoNcy. 

(a)  The  Department's  regulation 
implementing  the  Freedom  of 
Information  Act  (FOL\),  5  U.S.C.  552,  as 
amended,  is  set  forth  in  45  CFR  Part  5. 

(b)  The  contracting  officer,  upon 
receiving  a  FOIA  request  shall  foUow 
Department  and  operating  division 
procedures.  As  necessary,  actions 
should  be  coordinated  with  the 
cognizant  Freedom  of  Information  (FOI) 
Officer  and  the  Business  and 
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Administrative  Law  Divlaton  of  tfa« 
Office  of  General  CounaeL  The 
contracting  officer  muat  remember  that 
only  the  FOI  Officer  has  the  anthority  to 
release  or  deny  release  of  records. 
While  die  contracting  officer  should  be 
familiar  with  the  entire  FOIA  regulation 
in  45  CFR  Part  5,  particular  attention 
should  be  focused  on  sections  5.05  and 
5.66:  also  of  interest  are  sectiobs  5.32. 
5.33,  and  5.35. 

PARTSKMAMENOEO] 

34.  Subpart  3302  is  added  to  read  as 
follows: 


saajoi-«  waivsr. 

(c)  The  requiiemenU  of  FAR  30201-5 
shall  be  exercised  by  ttie  Director. 
Office  of  Acquisition  and  Grants 
Management  fDOAGM).  Requests  for 
waivers  shall  be  forwarded  through 
normal  acquisitioo  chaimals  to  the 
DOAGM. 


35.  Subpart  3303  is  removed. 
PAfrrS33-(AMEN0EO] 


333.103   l/mtntti] 

30  Section  333.102  is  amended  as 
follows: 

a.  In  paragraph  (c)(1).  in  the  first 
sentence,  replace  "Office  of 
Procurement  and  Logistics  Policy 
(OPLP).  OPAL.  OASMa  Oa"  with 
"Office  of  Acquisition  and  Grants 
Management  (OAGM).";  in  the  second 
sentence,  replace  "OPLP"  with 
"OAGM." 

b.  In  the  last  sentence  of  paragraph 
(cM3).  replace  "OPLP"  with  "OAGM. " 

339.103  (Amended] 

37.  In  paragraph  (a)  of  section  333.103. 
repUce  "OPLP"  with  "OAGM." 

333.104  lAmended] 

38.  Section  333.104  is  amended  as 
follows: 

a.  In  paragraph  (a)(6).  replace  "Office 
of  Procurement  and  Logistics  Policy 
(OPLP).  OPAL"  with  "Office  of 
Acquisitioo  and  Grants  Management 
(OAGM).". 

b.  In  paragraphs  (b)(1)  and  (b)(2). 
replace  the  term  "OPLF"  with  "OAGM" 
wherever  It  appears. 

c.  In  paragraph  (c)(2).  replace  "OPLP" 
with  "OAGM." 

d.  In  paragraph  (f),  replace  "Deputy 
Assistant  Secretary  for  Procurement 
Assistance  and  Logistics"  with 
"Director,  Office  of  Acquisition  and 
Grants  Management" 


3SSi^3   [Amended] 

39.  Paragraph  (a)  of  section  333.213  is 
amended  by  replacing  "Director.  Office 
of  Procurement  and  Logistics  Policy" 
with  "Director.  Division  of  Acquisition 
Policy." 

PARTI35-KAMENOEO] 


4  ^^^e^^™^^^^^W  J 

40  In  paragraphs  (c)(1)  and  (c)(2)  of 
section  335.070-4,  replace  "Office  of 
Procurement  Assistance  and  Logistics" 
with  "Office  of  Acquisition  and  Grants 
Management" 

PART  362-(  AMENDED] 


SS2.215-71    [Removed] 
41.  Section  352.215-71  is  removed. 


362J70  [AMMnded] 

42.  In  paragraph  (b)  of  section  352.370 
replace  "Director,  Office  of  Procurement 
and  Logiatica  Policy  (OPLP);  Office  of 
(Procurement  Assistance  and  I^ogistics 
(OPAL);  Office  of  the  Assistant 
Secretary  for  Management  and  Budget 
(OASMB-OS)."  with  "Director.  Office  of 
Acquisition  and  Grants  Management" 
In  the  second  and  third  sentences, 
replace  "Director  (OPLP)"  with 
"Director.  OAGM." 
(FR  Doc  8B-13420  Filfld  6-0-89;  8:45  am] 
aajjwa  coos  411 
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[Docket  No.  76-16;  NoUee  71 

RtN  21Z7-AA32 

FedM«l  Motor  VeMde  Safety 
Standards;  Steering  Control  Rearward 
Dtsptocenient 

AOINCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Denial  of  petitions  for 
reconsideration. 

aUMMlAflY:  On  November  23, 1987, 
NHTSA  published  a  final  rule  extending 
Standard  No.  204'b  requirements 
regulating  the  rearward  displacement  of 
the  steering  control  in  a  30  miles  per 
houx  (mph)  barrier  crash  test  to 
additional  light  trucks,  buses  and 
multipurpose  passenger  vehicles 
(MPVs)  mantjiactured  on  or  after 
September  1, 1991.  In  order  to  minimize 
the  impacts  of  this  requirement  on 
multistage  manufacturers,  the  agency 
specifiea  in  the  final  rule  thai  this  new 
requirement  will  apply  only  to  vehicles 


with  a  gross  vehicle  weight  rating  of 
10.000  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 

NHTSA  received  two  petitions  for 
reconsideration  of  this  role  filed 
separately  by  General  Motors  (GM)  and 
the  National  Truck  Equipment 
Association  (NTEA).  GM  argued  that  the 
steering  control  displacement 
requirements  were  not  practicaUe  for 
those  trucks,  buses  and  MPVs  made 
newly  subject  to  Standard  No.  204  with 
a  GVWR  greater  than  8,500  pounds. 
NTEA  alleged  that  the  requirements 
were  not  reasonable,  practicable  and 
appropriate,  insofar  as  they  apply  to 
multistage  manufacturers.  Petitioner 
believed  that  the  standard,  as  amended, 
will  inq)ose  a  new  testing  obligation  on 
multistage  manufacturers, 
notwithstanding  the  agency's  effort  to 
minimize  burdens  on  these 
manufacturers.  It  was  argued  that  the 
agency  should  reconsider  the  standard 
and  establish  a  mechanism  by  which 
multistage  manufacturers  would  be 
excused  from  "unduly  burdensome, 
cost-prohibitive  and  infeasible  barrier 
testing  requirements." 

In  the  final  rule.  NHTSA  said  that  the 
available  evidence  showed  that  the 
standard's  requirements  were  both 
practicable  and  appropriate  for  these 
vehicles.  The  petitioners  did  not  provide 
any  new  evidence  to  the  contrary,  nor 
did  they  refer  to  any  previously 
available  evidence  that  the  agency 
failed  to  consider  in  its  determination 
set  forth  in  the  final  rule.  Therefore,  the 
agency  reaffirms  its  prior  determination 
regarding  the  practicability  and 
appropriateness  of  these  requirements. 

NHTSA  has  reexamined  the  burdens 
imposed  on  multistage  manufacturers. 
The  burdens  that  multistage 
manufacturers  will  face  in  certifying  the 
compliance  of  their  vehicles  with 
Standard  No.  204  are  not  significantly 
different  from  the  burdens  they  face 
currently  in  certifying  that  their  vehicles 
comply  with  other  standards  whose       ^. 
compliance  is  determined  by  the  agency 
in  a  30  mph  barrier  crash.  No 
information  was  provided  showing  that 
the  certification  responsibilities  of 
multistage  manufacturers  currently  in 
effect  or  as  expanded  by  the  final  rule 
at  issue,  are  unduly  excessive  and  that 
the  certification  scheme  should  be 
amended  to  reduce  the  alleged  burden. 
Hence,  this  notice  denies  the  petitions 
for  changes  to  the  steering  control 
displacement  protection  requirements. 
FOR  RNITHCR  INFORMATION  CONTACT: 
Dr.  Richard  L  Strombotne.  Chief, 
Crashworthiness  Division.  NRM-12. 
NHTSA.  400  Sevendi  Street  SW.. 
Washington,  DC  20590  (202-366-2264). 
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aUPflEMBfTARV  h«formatiom: 
Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  204  prohibits  more  than 
five  inches  of  rearward  displacement  by 
the  vehicle's  steering  assembly  in  a  30 
mph  frontal  barrier  crash.  The 
standard's  purpose  is  to  reduce  driver 
injuries  and  fatalities  by  limiting  the 
rearward  motion  of  the  steering  column 
in  a  frontal  crash. 

In  November  1978  (43  FR  53364; 
November  9, 1978),  NHTSA  acted  to 
reduce  steering  assembly-related 
injuries  and  fatalities  to  drivers  of  light 
truck  and  van-type  vehicles  with  a 
GVWB  of  10,000  pounds  or  less,  by 
proposing  to  extend  Standard  No.  204 
(and  two  other  frontal  protection 
standards)  to  those  vehicles.  As 
proposed  in  the  November  1978  notice, 
there  was  no  limitation  on  the  unloaded 
vehicle  weight  fur  vehicles  proposed  to 
be  newly  subject  to  Standard  No.  204. 
During  the  course  of  that  rulemaking 
proceeding,  however,  the  agency 
became  aware  of  possible  certification 
difficTilties  that  would  have  been 
experienced  by  final-stage 
manufacturers  of  vehicles  manufactured 
in  more  than  one  stage  and  alterers,  had 
the  1978  proposal  been  adopted  as 
proposed.  Thus,  the  agency  adopted  a 
final  rule  (44  FR  68470;  November  29. 
1979)  that  limited  the  extended 
applicability  of  Standard  No.  204  to 
vehicles  with  a  GVWR  of  not  more  than 
lOOOO  pounds  and  an  unloaded  vehicle 
weight  of  4,000  pounds  or  less  while  the 
agency  studied  methods  for  dealing  with 
final-stage  manufacturer  certification 
difficulties. 

The  certification  difficulties  of  the 
final-stage  manufacturers  stemmed  from 
the  difficulty  of  some  of  those 
manufacturers  and  alterers  to 
dynamically  test  the  vehicles  they 
produce.  There  is  a  specialized  class  of 
small  businesses  involved  in  the  final 
stage  manufacture  of  a  vehicle 
manufactured  in  two  or  more  stages, 
and/or  in  the  conversion  or  alteration  of 
new  vehicles.  Under  NHTSA's 
regulations,  a  final  stage  manufacturer 
must  certify  diat  the  completed  vehicle 
conforms  to  all  applicable  safety 
standards.  Additionally,  a  business  that 
converts  or  significantly  modifies  a  new 
vehicle  prior  to  its  first  sale  to  a 
consumer  is  a  vehicle  alterer  under^ 
NHTSA's  regulations.  Alterers  are 
required  to  certify  that  the  altered 
vehicle  continues  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  (Throughont  the  rest  of  this 
preamble,  die  term  "final  stage 
manufacturer"  is  used  to  refer  to  both 
final  stage  suuuifacturers  and  alterers.) 


While  the  overwhelming  majorify  of    ^ 
final  stage  manufactsrers  do  not  have 
the  engineering  or  financial  resources  to 
conduct  dsmamic  testing  of  the  vehicles 
they  have  completed,  dynamic  testing  is 
not  necessarify  required  for  their 
certification.  Instead,  the  National 
Traffic  and  Motor  Vehicle  Safefy  Act  (15 
U&C.  1392(a):  the  Safefy  Act)  permits 
manufacturers,  including  final  stage 
manufacturers,  to  use  other  means  to 
certify  their  vehicles,  provided  diat  due 
care  is  exercised  in  making  that 
determination  of  compliance  with  the 
Federal  safefy  standards. 

In  1960  NHTSA  furthra^  addressed  die 
appropriate  balancing  of  safefy 
concerns  with  the  certification 
difficulties  encountered  by  final  stage 
manufacturers  with  respect  to  safefy 
standards  involving  dynamic  testing. 
NTEA.  together  widi  the  Truck  Body 
and  Equipment  Association,  had  asked 
NHTSA  to  provide  relief  to  final  stage 
manufacturers  from  certification 
difficulties  arising  from  the  crash  test 
requironents  of  Standards  No.  212. 
Windshield  Mounting,  and  No.  219. 
Windshield  Zone  Intrusion.  (Tboae 
certificatitm  difficulties  were  identical  to 
the  ones  NHTSA  acknowledged  and 
addressed  in  the  final  rule  on  Standard 
No.  204  that  is  the  subject  at  today's 
notice.)  NHTSA  responded  by  amending 
Standards  No.  212  and  219  (45  FR  22044; 
April  3, 1960)  to  limit  die  maximum 
unloaded  vehicle  wei^t  at  which  a 
vehicle  is  tested,  to  5.500  pounds.  The 
agency  determined  that  limiting  the 
application  of  the  standards  would 
reduce  certification  problems  for  final 
stage  manufacturers  while  improving 
occupant  safefy. 

The  agency  tentativefy  concluded  that 
the  unloaded  vehicle  weight  limitation 
used  in  Standards  Na  212  and  219 
should  be  considered  for  Standard  No. 
204,  since  the  5,500  pound  limit  seemed 
successful  in  achieving  mcreased 
occupant  safefy  without  undufy 
burdening  final  stage  manufacturers. 
Further,  the  agency  believed  that  its  use 
in  Standard  No.  204  would  achieve 
consistency  with  Standards  No.  212  and 
219. 

On  April  4, 1965  (50  FR  13403). 
NHTSA  published  a  notice  proposing  to 
amend  Standard  Na  204,  Steeling 
Control  Rearward  DtsplocemaU  (49 
CFR  S  571.204),  by  extending  its 
api^icabihfy  to  c^tain  trucks,  buses  and 
MPVs  by  raising  die  unloaded  vehide 
weight  limitation  from  44)00  pounds  to 
5,500  pounds.  The  agency  subsequentfy 
issued  a  final  rule  extending  the 
standcuti  to  trades,  buses  and  MFVTs 
with  a  GVWR  of  lOOOO  po«mds  w  less 
and  an  unloaded  vehicle  weight  of  5.500 


pounds  or  less.  (52  FR  44893;  November 
23. 1967.)  The  preamble  to  that  rule 
explained  in  detail  die  agency's 
conclusion  that  there  was  a  safefy  need 
to  extend  Standard  No.  204*8 
requirements  to  these  vehicles  and  that 
compliance  with  those  requirements 
was  feasible  for  them.  The  preamble 
also  reflected  the  agency's  desire  to 
minimize  the  impact  of  the  steering 
control  displacement  requirements  on 
small  businesses  involved  in  the 
manufacture  of  light  trucks  and  MPVs. 

With  respect  to  vehicles  that  are 
produced  by  final  stage  manufacturers 
which  have  an  unloaded  vehide  weight 
of  5,500  pounds  or  less  and  thus  are  not 
exempted  from  the  dynamic  testing 
requirements,  the  final  rule  noted  that 
the  final  stage  manufacturers  of  those 
vehicles  would  still  have  means  to 
certify  compliance  that  would  not 
require  them  to  conduct  crash  testing. 
First,  the  final  stage  manufacturer  could 
stay  within  the  limits  set  by  the 
incomplete  vehicle  manufacturer. 
NHTSA's  certification  regulations 
require  the  manufacturers  of  truck  or 
van  chassis  used  by  final  stage 
manufacturers  to  provide  information  on 
what  center  of  gravify,  weight  and  other 
limitations  must  be  observed  in 
completing  the  vehide  in  order  cot  to 
disturb  the  vehide's  compliance  with 
the  safefy  standards.  When  the  final 
stage  manufacturer  observes  those 
limits,  it  sin4>ly  states  that  fact  on  the 
certification  label  Under  these 
circumstances,  its  certification  of  the 
vehicle's  compliance  with  the  safety 
standards  is  based  on  the  incomplete 
vehicle  manufacturer's  certification. 
Thus,  if  the  final  stage  manufacturer 
observes  all  of  the  limits  specified  by 
the  incomplete  vehide  manufacturer,  the 
final  stage  manufacturer  does  not  have 
to  conduct  any  testing  or  analysis  to 
support  its  certification  that  tli^  vehicle 
complies  with  the  safefy  standards, 
induding  the  requirements  for  which 
compliance  is  determined  in  accordance 
with  dynamic  test  procedures. 

Second,  if  the  final  stage  manufacturer 
cannot  stay  within  the  incomplete 
vehide  manufacturer's  limits  in  using  a 
given  chassis  to  produce  a  completed 
vehicle,  the  final  stage  manufacturer 
may  choose  to  use  a  chassis  with  a 
higher  GVWR  to  produce  its  vehicle. 
The  higher  rated  chassis  would  give  the 
final  stage  manufacturer  greater 
flexibility  in  completing  ^e  vehicle, 
since  it  would  have  higher  bmits 
established  by  the  incomplete  vehicle 
manufacturer.  It  is  also  possible  that  the 
switch  to  a  hi^er  rated  chassis  would 
result  in  the  completed  vehide  not  being 
sulq'ect  to  the  dynamic  testing 
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requiraments,  if  the  completed  vehicle 
had  an  unloaded  vehicle  weight  of  more 
than  5,500  pounds  or  a  GVWR  of  more 
than  laoOO  pound*.  Even  if  the 
completed  vehicle  were  subject  to  those 
requirements,  by  switching  to  a  heavier 
chassis  and  staying  within  the 
incomplete  vehicle  manufacturer's  limits 
for  that  chassis,  the  final  stage 
manufacturer  would  avoid  the  possible 
necessity  of  having  to  take  steps  such  as 
conducting  additional  testing  or  analysis 
to  support  its  certification  that  the 
completed  vehicle  conformed  to  all 
safety  standards.  The  switch  to  a 
heavier  chassis  might  offer  other 
potential  benefits  as  well,  by  reducing 
the  possibility  that  chassis  components, 
such  as  wheels,  brakes,  and  axles, 
would  be  overloaded  and  fail  during 
service. 

The  agency  observed  in  the  final  rule 
that  if  the  final  stage  manufacturer 
chose  not  to  remain  within  the 
Incomplete  vehicle  manufacturer's  limits 
for  the  chassis  under  either  of  these - 
approaches,  the  final  stage  manufacturer 
could  do  so.  However,  if  a  final  stage 
manufactiuvr  did  so,  it  could  no  longer 
rely  on  the  incomplete  vehicle 
manufacturer's  certification  and  limits 
as  the  basis  for  certifying  the  completed 
vehicle.  In  such  cases,  the  final  stage 
manufacturer  would  have  to  conduct  the 
crash  testing  or  en^eering  analysis 
necessary  to  enable  it  to  CMUfy,  with 
due  care,  that  the  completed  vehicle 
complies  with  applicable  safety 
standards,  including  the  steering  control 
rearward  displacement  requirement 

Pelltioa*  for  Raoonsideratioii 

Two  petitions  for  reconsideration  of 
the  1987  final  rule  were  filed  with  the 
agency.  One  of  the  petitioners  was 
General  Motors  (CM),  which  asked  that 
the  rule  be  reconsidered  on  the  basis  of 
its  practicability.  To  cure  this  problem. 
CM  asked  that  the  upper  GVWR  limit  be 
lowered  from  10.000  pounds  to  8,500 
pounds.  The  second  petitioner  was  the 
National  Truck  Equipment  Association 
(^f^EA),  a  trade  association 
representing  some  final  stage 
manufacturers  and  alterers.  NTEA  said 
that  the  rule  should  be  reconsidered 
because  it  creates  a  "new  testing 
obligation"  that  petitioner  asserted  is 
not  practical  since  it  "cannot  be  met  by 
final-stage  manufacturers  and  alterers." 

A.  GVWR  Limits 

GM  gave  two  reasons  for  its  request 
that  the  application  of  the  requirements 
be  limited  to  vehicles  with  a  GVWR  of 
8,500  pounds.  First  GM  argued  the 
standard  is  not  "practicable,"  within  the 
meaning  of  section  103(a)  of  the  Safety 
Act  for  vehicles  with  a  GVWR  between 


8,500  pounds  and  10,000  pounds. 
According  to  GM,  although  the  upper 
limit  on  applicability  was  stated  in  the 
1979  final  nile  in  terms  of  both  10,000 
pounds  GVWR  and  4,000  pounds 
unloaded  vehicle  weight  only  the  latter 
has  as  a  practical  matter  been  the 
determinant  of  applicability.  GM  said 
that  vehicles  with  an  unloaded  vehicle 
weight  of  4.000  pounds  or  less  have  a 
commensurate  GVWR  of  8,500  pounds 
or  less.  Therefore,  GM  apparently 
concluded  that  NHTSA  has  no 
information  showing  that  the 
requirements  of  Standard  No.  204  would 
be  practicable  for  vehicles  with  a 
GVWR  between  84i00  and  laoOO 
pounds. 

The  agency  does  not  agree  with  GM 
that  the  GVWR  limit  should  be  set  at 
8,500  pounds.  If  the  petitioner  is  correct 
that  a  GVWR  of  8,500  pounds  or  less  is 
conunensurate  with  an  unloaded  vehicle 
weight  of  4,000  pounds  or  less,  its 
suggestion  of  a  GVWR  limit  of  8,500 
pounds  would  negate  the  increase  of  the 
unloaded  vehicle  weight  limit  from  4,000 
pounds  to  5,500  pounds.  As  discussed  in 
the  preamble  to  the  final  rule, 
information  and  data  available  to  the 
agency  indicate  that  the  extended 
requirements  are  practicable  with 
adequate  leadtime.  For  example, 
Chrylser  said  that  its  forward  control 
vehicles  could  comply  with  three  years 
of  leadtime,  and  that  other  types  of  its 
vehicles  could  comply  with  two  years  of 
leadtime.  NHTSA  believes  that  the 
steering  column  and  chassis  structural 
characteristics  of  vehicles  with 
unloaded  vehicle  weights  between  4,000 
and  5,500  pounds  do  not  differ  from 
those  vehicles  with  unloaded  vehicle 
weights  less  than  4,000  pounds  to  the 
extent  that  there  will  be  insurmountable 
practicability  problems  in  designing 
compliant  systems. 

Further,  NHTSA  notes  that  some 
passenger  cars  and  light  trucks  currently 
comply  with  Standard  No.  204  by 
preventing  the  intrusion  of  the  steering 
column  through  use  of  means  such  as  a 
double  "U"  joint  shaft  or  a  telescoping 
intermediate  shaft  The  current 
production  of  these  compliant  designs 
contradicts  GM's  assertion  that 
Standard  No.  204  is  not  practicable  for 
the  light  trucks  and  vans  to  which  the 
standard  has  been  extended.  In  noting 
the  existence  of  these  vehicles,  the 
agency  wishes  to  emphasize  that  while 
the  existence  of  currently-manufactured 
vehicles  voluntarily  meeting  the 
rearward  displacement  requirements  for 
new  steering  controls  obviously  aids  the 
agency  in  concluding  that  the  extension 
of  Standard  No.  204  is  practicable,  the 
existence  of  those  vehicles  is  not  a 


prerequisite  to  such  a  conclusion.  The 
agency  may  issue  safety  standards  that 
require  improvements  in  existing 
technology  or  which  require  the 
development  of  new  tedmology, 
providing  that  sufficient  leadtime  is 
afforded  the  manufacturers.  See, 
Chrysler  Corporation  v.  Department  of 
Transportation,  472  F.2d  659  (6th  Cir. 
1972). 

In  any  event  in  light  of  the  steps 
Chrysler  and  other  manufacturers  have 
taken  toward  achieving  compliance  of 
their  vetiicles  with  Standard  No.  204, 
NHTSA  believes  it  is  practicable  for  the 
manufacturers  to  improve  on  current 
designs  or  develop  new  ones  to  meet 
fully  the  requirements  of  204  for  all 
vehicles  made  newly  subject  to  the 
standard  within  the  leadtime  provided 
by  the  final  rule.  The  petitioner  has  not 
provided  any  information  showing  that 
this  conclusion  is  incorrect. 

Second,  GM  argued  that  a  steering 
control  rearward  displacement  rule 
should  be  limited  to  vehicles  with  a 
GVWR  of  8,500  pounds  or  less,  and  not 
applied  to  vehicles  with  a  GVWR  of 
10,000  pounds  or  less,  to  reduce  "the 
potential  problem  for  final  stage 
manufacturers  in  attempting  to  assure 
that  their  efforts  have  not  disturbed  the 
basis  of  initial  manufacturer's 
certification  to  FMVSS  204."  The 
petitioner  referred  to  NHTSA's  final  rule 
(52  FR  44898:  November  23, 1987) 
amending  Standard  No.  208,  Occupant 
Crash  Protection,  to  require  trucks, 
buses  and  MPV's  with  an  unloaded 
vehicle  weight  of  5,500  poimds  or  less 
and  a  GVWR  of  8,500  pounds  or  less 
equipped  with  manual  lap/shoulder 
safety  belts  at  the  front  outboard  seats 
to  comply  with  the  injury  criteria  of  the 
standard  in  a  30  mph  barrier  crash  test 
GM  said  that  in  light  of  the  fact  that 
NHTSA  set  the  a500  pound  GVWR  limit 
in  the  Standard  No.  208  rule  to  reduce 
the  potential  problem  for  final  stage 
manufacturers  in  certifying  to  that 
standard,  the  agency  should  recognize 
that  the  same  certification  difficulties 
exist  with  regard  to  FMVSS  No.  204.  and 
therefore,  that  the  GVWR  limits  for  the 
two  rules  should  be  the  same.  The 
NTEA  also  suggested  that  the  GVWR 
limit  in  Standard  No.  204  should  be 
amended  to  be  consistent  with  that  of 
the  dynamic  testing  requirements  of 
Standard  No.  208. 

Ilie  agency  does  not  believe  that  the 
8,500  pounds  GVWR  limit  in  Standard 
No.  208  represents  a  valid  reason  for 
reducing  the  10,000  pounds  GVWR  limit 
in  Standard  No.  204.  The  application  of 
each  of  the  two  standards  to  the  light 
truck  and  van  vehicle  types  was 
determined  by  NHTSA  based  on  the 
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involvement  of  final  stage 
manufacturers  (often  small  businesses) 
in  the  installation  of  the  crash  protection 
systems  mandated  by  FMVSS  204  and 
208  and  the  magnitude  of  Ae  difRculties 
they  may  experience  in  meeting  those 
requirements.  Standard  No.  208  involves 
ccMnponents  which  are  frequently 
installed  by  fina]  stage  manufacturers, 
such  as  seats,  seat  belt  webbing,  and 
retractors.  The  seat  belt  assemblies 
installed  in  muhi-stage  vehicles  are 
frequendy  purchased  separately  from 
the  chassis,  and  the  anchorages  for 
thoee  belts  are  sometimes  located  on 
body  components  installed  by  the  final 
stage  manufacturer.  NHTSA's  decision 
to  tailor  the  rule  in  the  manner  provided 
was  partially  based  on  information  fit)m 
the  "nuck  Body  and  Equi|Mnent 
Association,  which  represents  many 
final  stage  manufacturers,  that  90  to  95 
percent  of  the  chassis  used  by  TBEA 
members  involved  in  final  stage 
manufacturing  have  a  GVWR  of  greater 
than  8,500  pounds  and  would  have  an 
unloaded  vehicle  weight  greater  than 
5,500  pounds  when  the  vehicle  is 
completed.  (52  FR  44901) 

However,  there  are  no  equivalently 
compelling  reasons  for  narrowing  the 
extension  of  Standard  No.  204.  Since  an 
"incomplete  vehicle"  by  definition 
includes  the  steering  system  (49  CFR 
568.3),  components  related  to  Standard 
No.  2XA  compliance — such  as  the 
steering  system  and  the  steering 
mounts — are  already  installed  on  the 
chassis  by  the  incomplete  vehicle 
manufacturer  when  the  incomplete 
vehicle  is  obtained  by  the  final  stage 
manufacturer.  Final  stage  manufacturers 
typically  woidd  not  be  installing  or 
modifying  this  system  in  any  manner. 
NHTSA  notes  that  the  incomplete 
vehicle  manufacturer  would  also  have 
installed  the  vehicle's  braking  system 
before  the  incomplete  vehicle  is 
delivered  to  the  final  stage 
manufacturer.  The  agency  believes  that 
the  basis  on  which  a  final  stage 
manufacturer  may  certify  that  its 
completed  vehicles  complied  with  the 
braking  standards  (Standard  No.  105  for 
hydraulic  brake  systems  and  Standard 
No.  121  for  air  brake  systems)  should 
also  enable  such  a  manufacturer  to 
certify  compliance  with  Standard  No. 
204.  "rhat  is,  the  incomplete  vehicle 
manufacturers  are  responsible  for  ttie 
compliance  of  their  incomplete  vehicles, 
and  the  final  stage  manufacturers  are 
responsible  for  certifying  the  compliance 
of  the  components  they  mount  on  the 
vehicle  and  that  the  mounting  would  not 
affect  the  conformance  to  which  the 
incomplete  vehicle  manufacturer  had 
previously  certified.  Since  the 


conformance  of  the  steering  system  with 
Standard  No.  204  falls  in  the  former 
category  (and  is  the  responsitnlity  of  the 
incomplete  vehicle  Buiufactura^)  and 
the  conformance  of  the  safety  belt 
system  is  included  in  the  latter  (and  is 
the  responsibilify  of  the  final  stage 
manufacturer),  the  agency  has 
determined  it  is  reasonable  that  the 
GVRW  limits  of  the  extensions  of 
Standards  No.  204  and  No.  206  are  not 
identical. 

GM  also  argued  that  structural 
changes  that  would  be  made  to  vehicles 
to  comply  with  Standard  No.  204  "could 
drastically  affect  the  aggressivity  of 
those  vehicles.  This  potential  would 
limit  the  extent  to  whidi  initial 
manufacturers  would  provide 
certificaticm  for  efforts  anticipated  by 
final  stage  manufacturers  or  vehicle 
alterers." 

By  these  statements,  the  agency 
believes  GM  was  repeating  its  comment 
on  the  proposed  rule,  that  the  standard 
could  result  in  stiffer  (more 
"aggressive")  fitmt  structures  for  some 
light  trucks  and  vans  which  could  infiict 
more  damage  to  vehicles  they  struck.  If 
GM  is  renewing  this  contention  in  its 
petition,  the  agency  disagrees,  for  the 
reasons  given  in  the  preamble  to  the 
final  rule  which  responded  to  this  same 
comment  In  that  notice,  NHTSA  stated: 

NHTSA  disagrees  with  *  *  *  GM  that  the 
extension  will  promote  nore  aggressive 
vdiicle  designs  and  negatively  affect  the 
safety  of  occupants  of  passenger  can  and 
vehicles  not  covered  unda  today's  rule.  The 
veliicles  affected  by  this  final  mle  have 
already  been  designed  to  witlistand  the  30 
mile  per  hour  barrier  impact  tests  required  by 
Standards  No.  212. 219  and  301. 

*  *  *  GM  *  *  •  [<iid  not  provide]  any 
information  indicating  why  and  to  what 
degree  further  strengthening  of  tiie  vehicle's 
frontal  structure  is  needed  to  comply  with 
Standard  No.  204.  NHTSA  believes  steering 
column  designs  are  capal>le  of  limiting 
steering  column  intrusion  writhout  having  to 
increase  frontal  stiSaesa.  Therefore,  the 
agency  believes  that  extending  the 
applicability  of  the  standard  need  not 
increase  the  aggressivity  of  the  vehicles 
covered  by  the  standard.  52  FR  44894. 

GM  has  not  provided  any  information 
in  its  petition  showing  that  the  agency 
based  its  conclusion  on  erroneous 
information,  or  that  the  agency  should 
have  considered  other  information  in  its 
anafysis  but  failed  to  do  so.  Also,  GM 
did  not  provide  any  data  or  information 
to  substantiate  its  claims  about  the 
possibilify  of  increased  aggressivity  of 
some  bght  trucks  and  vans.  In  the 
absence  of  any  information  showing,  for 
example,  which  structural  changes  may 
be  necessary  to  meet  die  standard,  the 
degree  to  which  the  front  stiffriess 
would  allegedly  increase,  or  that  other 


steering  controls  (sndi  as  tfie  break- 
away cohunn  used  by  Volkswagen  in 
the  Vanagon)  could  not  be  used  to  meet 
the  standard  without  increasing  frontal 
structiu*  stifeess.  NHTSA  will  not 
further  consider  reducing  the  GVWR 
limit  of  the  rule  to  8.500  pounds  because 
of  alleged  increases  in  aggressivity. 
NHTSA  has  undertaken  a  careful 
evaluation  of  GM's  petition  for 
reconsideration  of  the  extension  of  the 
steering  control  rearward  displacement 
requirements  of  FMVSS  Na  204.  Based 
on  the  available  information,  the  agency 
reaffirms  its  previous  determination  that 
the  standard  is  appropriate  for  light 
truck  and  van  type  vehicles  with  a 
GVWR  of  lOUnO  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5.500  pounds 
or  less.  Accordingly,  the  GM  petition  is 
denied. 

B.  FinaJ  Stage  Manafocturera 

The  National  Truck  Equipment 
Association  (NTEA),  a  trade  association 
representing  some  distributors, 
manufacturers  and  alterers  of  tracks, 
asked  NHTSA  to  reconsider  the 
reasonableness  and  practicability  of  the 
steering  control  displacement 
requirements  as  applied  to  final  stage 
manufactiu«rs.  These  manufacturers  are 
typically  small  businesses.  NTEA 
believed  that  the  final  rule  imposes  "a 
new  testing  obligation"  on  final  stage 
truck  manujfacturers  "that  realistically 
cannot  be  met"  and  that  NHTSA  should 
relieve  small  businesses  from  the  barrier 
testing  requirements.  NTEA  stated  that 
it  was  "unreasonable  for  NHTSA  to 
adopt  a  dynamic  testing  standard  that 
the  agency  knows  cannot  be  complied 
with  by  small  business  final  stage 
manufacturers  and  alterers,  and  then 
force  such  small  businesses  to  refy  upon 
the  amorphous  due  care  provision." 

Together  with  the  petition  for 
reconsideration  of  the  agency's  final  rule 
on  Standard  No.  204,  NTEA  also 
submitted  a  petition  requesting  that 
NHTSA  reconsider  its  November  1987 
final  rule,  supra,  amending  Standard  No. 
208  to  establish  dynamic  testing 
requirements  for  trucks,  buses  and 
MPVs  with  an  unloaded  vehicle  weight 
of  5,500  pounds  or  less  and  a  GVWR  of 
8,500  pounds  or  less  equipped  with 
manual  lap/shoulder  safefy  belts  at  the 
fit>nt  outboard  seats.  Perhaps  because 
both  the  Standard  No.  204  and  No.  208 
final  rules  involve  a  dynamic  test 
requirement  the  two  petitions  submitted 
by  the  NTEA  and  the  arguments  raised 
therein  are  almost  identical.  In  the  latter 
petition.  NTEA  argued  that  the  dynamic 
testing  requirements  were  not 
"practicable"  or  "rea8onal>le,"  within 
the  meaning  of  the  Safefy  Act  for    ' 
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vehicles  that  were  manufactiired  in  two 
or  more  stages,  for  virtually  the  same 
reasons  set  forth  in  its  petition  for 
reconsideration  of  the  agency's  final  rule 
on  Standard  No.  204.  Simply  stated,  as 
regards  the  effect  of  both  Standards 
Nos.  204  and  208  on  final  stage 
manufacturers,  NTBA  believes  that  the 
small  businesses  that  complete  multi- 
stage vehicles  do  not  have  the  economic 
or  technological  expertise  to  conduct 
dynamic  testing. 

NHTSA  responded  to  these  arguments 
raised  by  the  NTBA  in  the  agency's 
denial  of  petitions  for  reconsideration  of 
the  November  1967  final  rule  on 
Standard  No.  206.  (53  FR  50221: 
December  14. 1988).  In  li^t  of  the 
similarity  between  the  NTEA  petitions 
and  between  the  testing  under  the  two 
standards,  the  agency  has  denied 
NTEA's  petition  for  reconsideration  of 
the  FMVSS  No.  204  final  rule  for  the 
same  reasons  NHTSA  has  denied  the 
NTEA  petition  on  Standard  No.  208.  The 
arguments  against  dynamic  testing 
presented  in  the  petition  regarding 
Standard  No.  208  were  essentially  the 
same  as  those  in  the  petition  regarding 
Standard  No.  204.  The  agency's  reasons 
for  denying  the  petition  on  Standard  No. 
206  are  briefly  summarized  below. 

In  the  notice  denying  the  petition 
concerning  Standard  No.  206,  NHTSA 
explained  that  it  agreed  with  NTEA's 
assertion  that  most  final  stage 
manufacturers  do  not  have  the  resources 
to  conduct  dynamic  testing  of  their 
completed  vehicles.  Indeed,  that  was 
one  of  the  reasons  why  the  agency 
adopted  a  limited  extension  of  both 
Standard  No.  204  and  No.  206  to  trucks 
and  vans.  However,  the  agency  also 
repeated  its  belief  that  these  small 
manufacturers  had  several  means  which 
would  obviate  the  need  to  conduct  crash 
testing  or  engineering  analyses  in  order 
to  certify  that  their  completed  vehicles 
compUed  with  the  dynamic  testing 
requirements. 

The  final  stage  manufacturer  need  not 
conduct  any  crash  testing  or  engineering 
analyaea  if  it  complete*  ita  vehicles  within 
the  iMits  specified  by  the  incomplete  vehicle 
manufacturer.  When  the  vehicle  is  completed 
within  those  limits,  the  final  stage 
manufacturer  simply  states  that  fact  in  its 
certification  of  the  vehicle.  When  a  final 
stage  manufacturer  is  unable  to  complete  die 
vehicle  within  the  specifications  established 
by  the  incomplete  vehicle  manufacturer,  the 
final  stage  manufacturer  can  build  the  vehicle 
on  a  heavier  chassis,  and  remain  within  the 
limits  specified  for  that  heavier  chassis. 
Again,  the  final  stage  manufacturer  would 
not  have  to  conduct  any  dynamic  testing  or 
engineering  analyses  prior  to  certifying  the 
vehicle  compUes  «vith  the  safety  standards. 
Finally,  if  a  final  stage  manufacturer  chooses 
to  complete  a  vehicle  outside  of  the 


spedficationa  established  by  the  ixunmplete 
vehicle  manufacturer,  the  final  stage 
manufacturer  must  conduct  the  necessary 
crash  testing  or  engineering  analysis  to  show 
that  the  completed  vehicle  compUes  with  the 
dynamic  testing  lequiremenL  (53  FR  50225) 

The  agency  explained  that  the 
availabUity  of  these  alternatives 
allowed  the  rule  to  strik&a  proper 
balance  between  two  statutory  goals: 

First,  the  alternatives  assure  the  public  that 
the  enhanced  safety  protection  of  vehicles 
that  are  certified  as  complying  with  dynamic 
testing  requirements  will  be  provided  in  all 
vehicles  subject  to  those  requirement*. 
Second,  the  alternatives  minimize  the 
burdens  imposed  by  the  newly-established 
dynamic  testing  requirements  on  multistage 
manufacturers,  most  of  which  are  small 
businesses.  Id. 

In  its  petition  for  reconsideration  of 
both  final  rules  on  Standard  No.  204  and 
No.  206.  NTEA  asserted  that  these 
alternatives  were  not  suffidentiy  helpful 
to  final  stage  manufacturers.  With 
respect  to  the  alternative  of  completing 
the  vehicle  within  the  specifications 
established  by  the  incomplete  vehicle 
manufacturer,  NTEA  asserted  that  this 
course  of  action  might  not  be  realistic, 
because  "the  customization  demanded 
by  the  maricet  often  makes  it  impossible 
to  stay  within  the  arbitrary  boundaries 
of  the  incomplete  vehicle  manufacturer." 
With  respect  to  the  possibility  of  using  a 
heavier  diassis  and  remaining  within 
the  specifications  established  for  the 
heavier  chassis,  t4TEA  asserted  that  the 
contracts  offered  for  bidding  by  final 
stage  manufacturers  often  include  the 
desired  GVWR  of  the  completed  vehicle 
in  the  specifications,  and  diat  final  stage 
manufacttuers  that  use  a  heavier  chassis 
would  be  imlikely  to  be  awarded  the 
contract  Finally,  with  respect  to  the 
possibility  of  the  final  stage 
manufacturers  conducting  engineering 
analysis  or  testing.  NTEA  asserted  that 
this  was  not  a  viable  option  because  the 
agency  has  acknowledged  that  most 
final  stage  manufacturers  do  not  have 
the  engineering  or  financial  resources  to 
conduct  the  necessary  testing  or 
engineering  analysis. 

In  response  to  NTEA.  this  agency 
does  not  miderstand  that  group  to  be 
arguing  that  its  members  should  be 
permitted  to  act  in  a  manner 
inconsistent  with  the  Vehicle  Safety  Act. 
The  essential  requirements  of  the  Act 
and  the  certification  regulations  issued 
theretmder  are  beyond  dispute. 

Section  108  of  the  Safety  Act  requires 
that  all  vehicles  subject  to  a  standard 
comply  with  that  standard.  Each  vehicle 
subject  to  a  standard  must  comply  with 
that  standard  at  the  time  of  sale.  This 
means  that  a  multi-stage  vehicle  must, 
as  completed  by  the  final  stage 


manufacturer,  be  in  compliance.  If  a 
final  stage  manufacturer  were  allowed 
to  complete  a  vehicle  without  regard  to 
the  vehicle's  complicmce  with  the 
standard,  public  safety  would  suffer. 

Under  section  114  of  the  Safety  Act 
the  manufacturer  of  a  vehicle  subject  to 
a  standard  must  certify  that  the  vehicle 
complies  with  that  standard.  To  deal 
with  instances  in  which  there  is  more 
than  one  manufacturer,  as  in  the  case  of 
multi-stage  vehicles,  the  agency  has 
issued  regulations  to  allocate 
certification  responsibility  among  the 
manufacturers.  NHTSA  believes  that  its 
allocation  of  responsibility  is  consistent 
with  Rex  Chainbelt.  Inc.  v.  Volpe.  486  F. 
2d  757,  761-62  (7th  Cir.  1973).  In  that 
case,  the  7th  Circuit  held  that 

In  instances  where  the  customer  purchases 
a  chassis  cab  from  its  manufacturer  and 
thereafter  the  mixer  from  the  mixer 
manufacturer,  the  "entire  vehicle"  must  be 
certified  via  two  certifications,  with  the 
chassis-cab  manufacturer  certifying  its 
chassis-cab,  and  with  the  mixer  certifying  its 
mixer  and  the  effect  of  the  mounting,  if  any, 
to  obtain  effective  certification  of  the  "entire 
vehicle." 

To  facilitate  the  modification  and,  if 
necessary,  the  certification  of  completed 
vehicles,  the  certification  regulations 
provide  several  options  for  statements 
to  be  made  by  incomplete  vehicle 
manufacturers  to  subisequent 
manufactiu^rs.  Two  options  available  to 
incomplete  vehicle  manufactiirers  are 
relevant  to  manufacttu^rs  which  expect 
to  make  significant  changes  to 
incomplete  vehicles: 

1.  Certify  that  the  completed  vehicle 
will  comply  with  the  standards  if  it  is 
completed  within  specifications 
established  by  the  incomplete  vehicle 
manufacturer  or 

2.  State  that  conformity  with  the 
standards  is  not  substantially  affected 
by  the  design  of  the  incomplete  vehicle. 

When  the  incomplete  vehicle 
manufacturer  follows  the  first  course  of 
action  listed  above,  it  provides 
specifications  that  generally  establish 
some  limits  on  the  parameters  of  the 
completed  vehicle,  such  as  its  weiglit 
height  of  center  of  gravity,  and  so  forth. 
When  the  vehicle  is  completed  within 
the  incomplete  vehicle  manufacturer's 
specifications,  the  final  stage 
manufacturer  need  only  so  state  on  its 
certification  label  and  the  responsibilify 
for  the  vehicle's  conformity  with  the 
standards  rests  entirely  on  the 
incomplete  vehicle  manufacturer. 

However,  when  the  final  stage 
manufacturer  chooses  to  complete  the 
vehicle  outside  of  the  specifications 
established  by  the  incomplete  vehicle 
manufacturer,  the  final  stage 
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manufacturer  must  assume  the 
responsibility  for  the  vehicle's 
conformity  with  the  safety  standards. 
This  means  that  the  final  stage 
manufacturer  cannot  rely  upon  the 
incomplete  vehicle  mantifacturer's 
specifications  as  the  basis  for  certifying 
that  the  completed  vehicle  conforms 
with  applicable  safety  standards. 
Instead,  the  final  stage  manufacturer 
must  conduct  its  own  testing  or 
engineering  analysis  as  the  basis  for 
certifying  that  the  completed  vehicle 
conforms  with  the  safety  standards. 

As  noted  in  the  final  rule  requiring 
dynamic  testing  of  fitint  seat  safety  belts 
in  light  trucks  and  light  multipurpose 
passenger  vehicles  under  Standard  No. 
208  (52  FR  44898,  November  23, 1987). 
very  few  final  stage  manufacturers  and 
alterers  have  the  technical  and  financial 
resources  necessary  to  conduct  testing 
or  engineering  analyses  to  determine 
compliance  with  dynamic  test 
requirements.  Absent  the  resources 
necessary  to  conduct  such  testing  or 
engineering  analyses,  the  final  stage 
manufacturer  cannot  legally  complete  its 
vehicles  outside  the  incomplete  vehicle 
manufacturer's  specifications.  Thus, 
even  before  Standard  No.  204  applied  to 
final  stage  manufacturers'  completed 
vehicles,  very  few  of  those 
manufacturers  could  legally  complete 
vehicles  outside  the  specifications 
established  by  the  incomplete  vehicle 
manufacturers,  because  the  vast 
majority  of  final  stage  manufacturers 
lack  the  resources  needed  to  assume 
responsibility  for  the  certification  of  the 
completed  vehicle.  NHTSA  beUeves  the 
steering  control  protection  requirements 
will  have  a  minimal  impact  on  these 
final  stage  manufacturers,  since  they  are 
already  obUged,  as  a  practical  matter,  to 
complete  all  of  their  vehicles  within  the 
limits  established  by  the  incomplete 
vehicle  manufacturer  in  any  case. 

The  small  percentage  of  these  small 
businesses  that  have  the  necessary 
resources  to  conduct  crash  testing  and 
brake  testing  or  engineering  analyses 
were  the  only  final  stage  manufacturers 
that  could  complete  vehicles  outside  of 
the  incomplete  vehicle  manufacturer's 
specifications  prior  to  the  establishment 
of  the  dynamic  testing  requirements. 
These  final  stage  manufactiirers  can 
evaluate  compliance  with  the  dynamic 
testing  requirements  during  the 
engineering  analyses  or  crash  testing 
they  now  conduct  to  evaluate  the 
compUance  of  their  completed  vehicles 
with  Standard  Nos.  212,  219,  and  301.  If 
they  conduct  crash  testing  at  present 
the  only  chemge  would  be  that  the  final 
stage  manufacturers  would  now  have  to 
test  to  FMVSS  No.  204,  which  should  not 


be  a  significcmt  burden  since  the  test 
could  be  combined  with  testing 
conducted  for  the  other  crash-tested 
standards.  Accordingly,  NHTSA 
disagrees  witii  the  NTEA  that  the 
extension  of  Standard  No.  204  will 
significantiy  affect  final  stage 
manufacturers  engaged  in  the 
production  of  light  trucks  and  vans. 

When  the  incomplete  vehicle 
manufacturer  follows  the  second  course 
of  action  listed  above;  i.e.,  states  that 
conformance  to  a  particular  safety 
standard  is  not  substantially  affected  by 
the  design  of  the  incomplete  vehicle,  the 
final  stage  manufacturer  is  responsible 
for  certifying  that  the  completed  vehicle 
conforms  to  that  safety  standard.  In  this 
case,  the  final  stage  manufacturer  is 
required  by  the  Safefy  Act  to  exercise 
due  care  in  certifying  that  the  completed 
vehicle  complies  with  the  applicable 
safefy  standard.  Any  final  stage 
maniifacturer  that  has  the  necessary 
resources  to  do  so  may  conduct  the 
necessary  testing  or  engineering 
analysis,  and  certify  that  the  vehicles  it 
completes  from  this  manufactiirer's 
incomplete  vehicles  comply  with  the 
appUcable  safefy  standards.  On  the 
other  hand,  if  the  final  stage 
manufacturer  lacks  the  financial  or 
engineering  resources  to  conduct  the 
appropriate  testing  or  engineering 
analyses  to  exercise  due  care  in  its 
certification,  it  cannot  purchase  any 
incomplete  vehicles  from  manufacturers 
that  state  that  conformance  is  not 
substantially  affected  by  the  design  of 
the  incomplete  vehicle.  Instead,  these 
smaller  final  stage  manufacturers  must 
purchase  their  incomplete  vehicles  from 
those  incomplete  vehicle  manufacturers 
that  certify  die  completed  vehicle  will 
comply  with  the  standard  when 
completed  within  sf>ecifications. 

When  a  final  stage  manufactiu«r 
decides  not  to  stay  within  the 
specifications  of  an  incomplete  vehicle 
manufacturer,  he  must  assume  the 
responsibilities  for  compliance  and 
provide  certification.  The  agency  cannot 
exempt  the  final  stage  manufacturer 
from  the  certification  requirements. 

The  agency  can.  however,  change  the 
applicabilify  of  a  standard  to  minimize 
the  certification  problems  of  final  stage 
manufacturers  to  the  extent  consistent 
with  the  interests  of  safefy.  Hiis  is 
precisely  what  the  agency  did  in 
specifying  the  limitations  in  Standard 
No.  204  on  GVWR  and  unloaded  vehicle 
weight 

Those  vehicles  completed  by  final 
stage  manufacturers  within  the  limits 
estabUshed  in  the  final  rule  will  be 
subject  to  Standard  No.  204's 
requirements.  The  safefy  need  for  these 


vehicles  to  comply  with  the  dynamic 
testing  requirements  is  identical  to  the 
safefy  need  for  complicmce  by  the  same 
size  vehicles  manufactured  in  a  single 
stage  by  the  larger  manufacturers.  Since 
the  dynamic  testing  requirements  also 
satisfy  all  other  criteria  in  the  Safefy  Act 
for  vehicles  produced  by  these  small 
manufacturers  that  are  witliin  the 
established  weij^t  limits,  NHTSA  has 
no  basis  for  excluding  these  vehicles 
from  the  dynamic  testing  requirements. 

NTEA  is  correct  in  suggesting  that  the 
extended  requirements  of  Standard  No. 
204  will  impose  some  additional 
requirements  on  final  stage 
manufactiirers.  However,  they  wiU  do  so 
only  to  the  extent  that  those 
manufacturers  do  not  adhere  to  the 
specifications  of  the  incomplete  vehicle 
manufacturers.  Further,  the  dynamic 
testing  requirements  of  Standard  No.  204 
do  not  represent  either  the  first  or  only 
instance  in  which  the  agency  has 
adopted  safefy  requirements  which 
;  carry  with  them  compliance  and 
certification  costs  that  may  exceed  the 
resources  which  final  stage 
manufacturers  would  need  if  they  do  not 
adhere  to  the  specifications  of  the 
incomplete  vehicle  manufacturer  and 
must  certify  that  their  vehicles  comply 
with  those  safefy  requirements.  Only 
final  stage  maniifacturers  that  have  the 
necessary  resources  to  conduct  30  mph 
barrier  crash  test  or  engineering 
analyses  of  that  condition  could  certify 
that  their  completed  vehicles  compUed 
with  the  windshield  moimting  and 
windshield  zone  intrusion  standards 
(Standard  Nos.  212  and  219, 
respectively),  or  the  fuel  system  integrify 
standard  (Standard  No.  301). 
Additionally,  only  those  final  stage 
manufacturers  that  have  the  necessary 
resources  to  conduct  brake  testing  could 
certify  that  their  completed  vehicles 
complied  with  the  braking  standards 
(Standard  No.  105  for  hydraulic  brake 
systems  and  Standard  No.  121  for  air 
brake  systems).  Notwithstanding  the 
fact  that  to  this  agency's  Icnowledge  few. 
if  any,  of  the  final  stage  manufact\u«rs 
have  the  necessary  financial  and 
technical  resources  to  certify  that  their 
completed  vehicles  comply  with  these 
standards,  the  Safefy  Act  expressly 
requires  them  to  so  certify. 

With  regard  to  NTEA's  assertion  that 
final  stage  manufacturers  cannot  use  a 
heavier  chassis  because  of  contract 
restrictions,  there  is  no  indication  at  this 
time  that  the  incomplete  vehicle 
manufacturers  will  have  to  include 
limits  on  specifications  in  addition  to 
the  limits  currentiy  set  for  such 
specifications  as  vehicle  weight  weight 
distribution,  and  center  of  gravify 
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height  Tliera  Is  no  evidoDoe  that  the 
•pedficatkm  established  by  the 
incoB^)iete  Tehide  inanofactui««  for 
vehicles  svbfect  to  the  dynaadc  tactiiig 
requireoMnts  will  oeoessarily  be  more 
stringent  dian  the  specifications 
estabJiriied  at  die  praeent  The  agency 
does  not  believe  diat  any  incooHptete 
vehicle  manofacturer  can,  as  a  practical 
matter,  establish  unreasonably  stringent 
limitations  for  its  incomplete  vehicles, 
since  the  final  stage  manafactorers 
woold  then  pondmse  their  incomplete 
vehicles  from  odier  manulacturars.  who 
would  presumably  establisfa  reasonable 


limitations  for  their  incomplete  vdiides. 
No  incomplete  vehicle  manufacturer  has 
submitted  any  testing  or  engineering 
analyses  it  has  conducted  ^bowing  what 
additional  limitations  it  wlQ  have  to 
impose  on  its  incomplete  vehicles 
subject  to  the  dynamic  testing 
requirements.  Until  such  evidence 
becomes  available,  the  agency  has  no 
basis  for  chai^^ing  the  requirements 
established  a^r  considering  die 
currently  available  information. 

After  considering  these  petitions,  the 
agency  has  oooduded  that  they  have  not 
presented  any  basis  on  which  to  change 


the  steering  control  rearward 
displacement  requirements  for  light 
trucks  and  MPVs.  These  petitions  are, 
therefore,  denied.  The  requirements  aS 
Standard  No.  204  set  fbrtii  in  the 
November  23. 1987  final  rule  will  apply 
to  all  subfect  li^t  trades  and  MPVs 
manufactared  on  or  after  September  1, 
1991. 

Issued  on  June  1.  ISMB. 
JetErayLMUht, 
Acting  Adnunistrator. 
[FR  Doc  a»-U«»  POad  e-»-8e;  6:46  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMIHiSSiON 

11  CFR  Parts  100  and  110 

(Notice  1989-6] 

Contributiona  and  Expenditurea; 
Prohibited  Contributiona  and 
Expenditurea 

AOENCV:  Federal  Election  Commission. 

action:  Second  notice  of  proposed 
rulemaking. 

summary:  The  Commission  requests 
comments  on  proposed  revisions  to  its 
regulations  at  11  CFR  100.70))(8). 
100.8(b)(9).  and  110.4(a).  Paragraphs 
100.7(b)(8)  and  100.8(b)(9)  exempt 
certain  unreimbursed  payments  for 
transportation  and  subsistence  costs 
from  the  definitions  of  contribution  and 
expenditure.  These  regulations 
implement  section  431(8)  of  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  (the  "Act"  or  "FECA")  2  U.S.C. 
431  et  seq.  This  Notice  seeks  comments 
on  three  versions  of  these  rules. 

11  CFR  110.4(a)  prohibits  foreign 
nationals  from  making  contributions  and 
other  persons  from  accepting  their 
contributions  in  connection  with  any 
election  for  local,  State,  or  Federal 
public  office.  The  proposed  revision 
would  add  references  to  expenditures 
and  would  make  clear  that  foreign 
nationals  may  not  participate  in  certam 
election-related  activities.  Section  441e 
of  the  Act  is  the  underlying  statutory 
provision. 

The  proposed  rules  that  follow  do  not 
represent  the  final  views  of  the 
Commission  on  amendments  to  11  CFR 
100.7(b)(8),  100.8(b)(9).  and  110.4(a).  The 
section  below  on  Supplementary 
Information  provides  additional 
information  about  the  regulatory 
proposals. 

DATE:  Comments  must  be  received  on  or 
before  July  7, 1989. 

AOORESSES:  Comments  must  be  made  in 
writing  and  addressed  to  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel 


Federal  Election  Coounission.  999  E 
Street,  NW..  Washington,  DC  20463. 
NM  nmTHER  INFONMATtON  CONTACT 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  Federal  Election  Commission, 
(202)  37ft-5690  or  (800)  424-0530. 
SUPFLEMENTARY  INFORMATION:  The 

Commission  seeks  comments  on 
proposed  revisions  to  its  regulations  at 
11  CFR  100.7(b)(8),  100.8(b)(9),  and 
110.4(a).  Although  these  proposed  rules 
address  unrelated  topics,  the 
Commission  decided  that  it  is  more 
efficient  to  combine  them  in  a  single 
rulemaking.  The  changes  in 
§S  100.7(b)(8)  and  100.8(b)(9)  concern 
discrete  issues  that  do  not  require  a 
large-scale  rulemaking.  The  changes 
suggested  for  S  110.4(a)  raise  issues  that 
the  Conmiission  did  not  address  in  its 
earlier  rulemaking  devoted  to  11  CFH 
110.3  through  110.6.  See  51  FR  27183  (July 
30, 1986). 

On  September  15, 1988,  the 
Commission  offered  for  comment 
proposed  revisions  of.  inter  alia,  11  CFR 
100.7(b)(8)  and  100.8(b)(9).  53  FR  35827. 
No  comments  were  received.  After 
further  consideration  of  the  issues 
presented  by  these  rules,  the 
Commission  developed  the  several 
alternative  suggestions  that  it  now  offers 
for  comment. 

A.  Travel  Expense  Exemption 

An  individual's  unreimbursed 
payments  for  personal  travel  expenses 
are  exempt  from  the  definition  of 
contribution  if  the  unreimbursed 
payments  for  travel  on  behalf  of  a 
candidate  with  respect  to  each  election 
do  not  exceed  $1000  or  if  the 
unreimbursed  payments  for  travel  on 
behalf  of  all  political  committees  of  a 
political  party  do  not  exceed  $2000  in  a 
calendar  year.  2  U.S.C.  431(8)(B)(iv).  The 
Commission's  regulations  implement 
this  exemption  at  11  CFR  100.7(b)(8)  and 
100.8(b)(9). 

The  Commission  seeks  conunents  on 
three  alternative  regulatory  proposals. 
The  first  proposal.  Alternative  1-A,  is 
described  within  this  narrative.  The 
other  two  proposals,  Alternative  1-B 
and  Alternative  1-C,  are  set  out  formally 
as  alternative  regulations  for 
§§  100.7(b)(8)  and  100.8(b)(g)  and  are 
also  discussed  here. 

Alternative  1-A  would  retain  the 
current  regulations,  which  divide  the 
exempt  personal  travel  expenses  into 
two  components  or  separate  categories: 


transportation  expenses  and  subsistence 
expenses.  The  term  "subsistence 
expenses"  here  includes  both  meals  and 
lodging.  The  regulations  apply  the  dollar 
limitations  specified  in  the  governing 
statute  only  to  unreimbursed 
transportation  expenses  incurred  by 
individuals  for  travel  on  behalf  of  a 
candidate  or  a  poUtical  party.  No  dollar 
limitations  apply  to  unreimbursed 
payments  by  volunteers  for  usual  and 
normal  subsistence  expenses  that  are 
incidental  to  the  individuals'  volunteer 
activities;  these  payments  are  neither 
contributions  nor  expenditures 
regardless  of  their  aggregate  value.  The 
present  regulations  do  not  exempt 
imreimbursed  payments  by  paid 
campaign  and  party  conunittee  workers 
for  their  subsistence  expenses. 

Alternative  1-B,  like  Alternative  1-A, 
differentiates  between  exempt 
transportation  expenses  and  exempt 
subsistence  expenses.  Unlike 
Alternative  1-A,  however,  it  includes 
within  the  subsistence  exemption 
unreimbursed  payments  by  paid 
campaign  and  party  committee  workers 
for  the  usual  and  normal  subsistence 
expenses  that  they  inciu*  while  travehng 
at  their  own  expense  on  behalf  of  their 
candidate  or  their  political  party. 
Alternative  1-B  is  in  substance  the  same 
as  the  proposed  revision  of  11  CFR 
100.7(b)(8)  and  100.8(b)(9)  set  out  in  the 
September  15. 1988,  Notice  of  FVoposed 
Rulemaking.  53  VK  35827. 

As  the  September  15. 1988,  Notice  of 
I*ropo8ed  Rulemaking  pointed  out.  when 
the  travel  expense  exemption  was  first 
added  to  the  Act  in  1974,  it  covered 
volunteers  only.  See  2  U.S.C 
431(e)(5){p)  and  (f)(4)(E)  (1974).  The 
Commission's  earliest  regulations  on 
this  provision  addressed,  therefore,  a 
volunteer's  transportation  and 
subsistence  expenses.  See  11  CFR 
100.4(b)(6)  and  100.7(b)(8)  (1977)  The 
1979  amendments  to  the  FECA 
expanded  the  class  of  persons  who 
could  travel  under  the  exemption  to 
include  "individuals  who  are  being  paid 
by  a  candidate  or  party  conunittee." 
H.R.  Rep.  96-422,  96th  Cong.,  1st  Sess.  at 
8.  When  tiie  Commission  redrafted  its 
regulations  in  1980  to  reflect  the  new 
amendments,  however,  it  broadened 
only  the  transportation  exemption.  The 
provision  allowing  only  volunteers  to 
incur  unlimited  personal  subsistence 
expenses  in  the  course  of  their  volunteer 
activities  remained  unchanged. 
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Because  the  role  of  paid  employees 
differs  from  that  of  volunteers. 
Alternative  1-B  treats  the  two  groups 
separately.  Under  the  proposed  rules, 
volunteers  would  continue  to  be  able  to 
pay  all  their  subsistence  costs  incidental 
to  their  volunteer  activities.  In  contrast 
paid  campaign  and  party  committee 
workers  would  be  permitted  to  defray 
their  own  subsistence  expenses  without 
thereby  making  a  contribution  or  an 
expenditure  only  while  tfiey  are  paying 
their  own  transportation  costs  under  the 
travel  exemption. 

Paid  workers  are  likely  to  travel 
extensively  on  a  candidate's  or  a  party's 
behalf.  An  unlimited  subsistence 
exemption  for  these  persons  could  result 
in  staff  members'  pajring  considerable 
amounts  for  such  costs.  Consequently, 
Alternative  1-B  would  limit  payment  of 
subsistence  expenses  by  sudi  workers 
to  those  expenses  that  they  incur  while 
they  are  traveling  under  the  exemption. 
This  makes  it  dear  that  costs  paid  by 
paid  workers  at  other  times  must  either 
be  reimbursed  or  be  considered 
contributions  or  expenditures.  In  paying 
their  usual  living  costs  when  they  are 
not  on  travel  status,  paid  woikers  would 
not,  however,  be  making  contributions 
or  expenditures. 
Alternative  1-B  differs  from 

Alternative  1-A  In  two  additional 

respects.  First  it  would  divide  11  CFR 
10a7(b)(8)  and  100.8(b)(9)  into  two 
subsections.  Paragraph  (i)  would  cover 
transportation  costs,  and  paragraph  (il) 
would  cover  subsistence  costs.  Second, 
it  would  provide  in  paragraph  (ii)  a 
definition  of  "usual  and  normal 
subsistence  expenses."  Only  personal 
living  expenses,  such  as  the  costs  of 
food  and  lodging,  of  a  volunteer  or  a 
paid  worker  would  be  included.  Other 
expenses,  such  as  the  cost  of  renting  a 
meeting  room,  would  not  come  within 
the  exemption.  This  proposed  definition 
is  consistent  with  the  definition  of 
"subsistence"  recently  promulgated  at 
11  CFR  106.2(b)(2)(iii).  See  52  20664, 
20675  (June  3. 1987). 

Alternative  1-C  would  provide  a  new 
approach  to  the  travel  expenses 
exemption.  Unlke  the  Pther  two 
alternatives,  this  proaped  revision 
would  make  no  disUpction  between 
expenses  Incurred  by  paid  campaign  or 
party  committee  workers  and  expenses 
Incurred  by  volunteers.  In  addition,  the 
dollar  limitations  of  the  statutory  travel 
exemption  would  apply  not  only  to  an 
individual's  unreimbursed 
transportation  expenses  but  also  to  that 
individual's  unreimbursed  lodging 
expenses.  The  two  kinds  of  expenses 
would  be  aggregated,  and  the  total 
counted  against  the  pertinent  dollar 


limitations.  The  individual's  own 
unreimbursed  meal  expenses,  however, 
would  be  subject  to  no  dollar 
limitations;  they  would  be  totally 
exempt 

The  Commission  welcomes  commetit 
on  these  three  alternative  approaches 
and  soggestions  for  other  approaches. 

B.  Foreign  Nationals 

Sectten  441e  of  the  Act  prt^ribits  a 
foreign  natioiial  diracdy  or  through 
another  person,  from  making  a 
contributionin  connection  with  any 
election  for  political  office  or  in 
connection  with  any  selection  of 
candidates  for  political  office.  Neither 
the  statute  nor  the  current  implementing 
regulaUon.  11  CFR  lia4(a),  refers 
explicitly  to  expenditures  by  foreign 
nationals.  When  the  Act  prohibits 
contributions  by  a  certain  class  of 
persons,  il  usually  also  prohibits 
expenditures  by  diat  class  in  order  to 
ensure  that  the  persons  cannot 
accomplish  indirectly  what  they  are 
prohibited  from  doltq;  directly.  See.  e^ 
2  U.S.C.  441b.  To  foreclose  the  Indirect 

violation  of  section  441e.  the  

Commission  proposed  to  revise  11  CFR 
110.4(a)(1)  to  explicitly  prohibit 
expenditures  as  well  as  .contributions. 
The  clarifying  language  would  cover 
independent  expenditures  by  foreign 
nationals  as  well  as  other  kinds  of 
expenditures. 

The  revision  also  would  add  a  new 
paragraph  (a)(3),  to  prohibit  a  foreign 
national  from  participating  in  election- 
related  decisions  by  corporations,  labor 
organizations,  or  political  committees, 
including  their  decisions  concerning 
contributions  and  expenditures.  Present 
paragraph  (a)(3)  would  become 
paragraph  (a)(4)- 

The  prohibition  on  contributions  by 
foreign  nationals  has  its  origin  in 
legislation  that  predates  the  FECA.  the 
1966  amendments  to  the  Foreign  Agents 
Registration  Act  In  1976.  in  addition  to 
remedying  the  constitutional  infirmities 
that  Buckley  v.  Valeo,  424  U.S.  1  (1976), 
had  found  in  the  FECA.  Congress 
incorporated  into  the  FECA  the  foreign 
nationals  provision,  codified  at  18  U.S.C. 
613.  The  only  change  that  Congress 
made  was  to  replace  the  earlier  statute's 
criminal  penalties  with  new  penalty  and 
enforcement  provisions. 

Nothing  in  section  441e'8  legislative 
history  suggests  that  Congress  intended 
to  deviate  from  the  FECA's  general 
pattern  of  treating  contributions  and 
expenditures  in  parallel  fashion.  See  S. 
Rep.  No.  94-677, 94th  Cong..  2d  Sess.  1, 
11  (1976).  Cf.  HJt  Rep.  No.  96-422.  96th 
Cong..  Ist  Sess.  11  (1979)  ("Since  all  of 
these  provisions  are  specific  exemptions 
to  the  definition  of  contribution. 


exemptions  from  the  expemttture 
definition  are  not  necessary.")  Further, 
under  the  1976  amendments  to  the 
FECA.  "contribution"  and  "expenditure" 
are  interrelated  terms.  For  example,  an 
expenditure  made  by  a  person  in 
cooperation,  consultation,  or  concert 
with  a  candidate  or  a  committee  is  an 
in-kind  contribution.  2  U.S.C 
441a(a)(7){B).  And  when  receiving  an  in- 
kind  contribution,  a  political  committee 
reports  that  activity  as  both  an 
expenditure  and  a  contribution.  11  CFR 
104.13(aK2).  In  general  a  political 
committee  reports  the  contributions  that 
it  makes  to  candidates  as  expenditures.^^ 
See  11  CFR  lQO.a(a)(l)  and  104J(b).        / 
The  Commission  faced  an  analogous^ 
problem  in  1977  when  it  drafted 
regulations  to  implement  section  44lc(a) 
of  the  PBCA  (proidbitioR  on 
contributions  by  Government 
contractors).  See  the  Explanation  and 
Justification  of  11  CFR  115.2  found  in 
"Communication  from  the  Chairman,"* 
H.R.  Doc  No.  95-^,  95th  Cong.  1st  Sess. 
121  (January  12, 1977). 

The  Commission  has  not  yet  had  to 
address  directly  the  legality  of 
expenditures  by  foreign  nationals.  For 
example,  the  advisory  options 
concerning  corporations  owned  by 
foreign  principals  have  relied  upon 
representations  by  the  requesters  that 
no  foreign  national  would  participate  in 
the  decisions  by  the  corporations' 
separate  segregated  funds  regarding  the 
funds'  contributions  or  expenditures. 
See  e^g.,  Advisory  Opinion  1982-10. 
Thus,  although  the  Commission  has 
never  directly  ruled  on  the  propriety  of 
foreign  nationals'  making  expenditures 
or  of  their  involving  themselves  in 
decisions  affecting  political  committees, 
the  Commission  has  consistently 
assumed  that  the  statutory  prohibition 
governing  foreign  nationals  covers  these 
activities. 

The  Commission  did  not  expressly 
address  this  topic  in  its  July  1986  Notice 
of  Proposed  Rulemaking  on  11  CFR  110.3 
throu^  110.6.  See  51  FH  27183,  27186-87 
(July  30, 1986).  Nor  did  the  public's 
comments  raise  the  issue.  Because 
reopening  the  1986  rulemaking  would 
further  delay  its  completion,  the 
Commission  decided  to  include  the 
proposed  revisions  to  the  foreign 
nationals  regulations  in  this  separate, 
miscellaneous  rulemaking. 

The  Commission  welcomes  comments 
on  these  proposed  revisions  to  11  CFR 
110.4(a). 

List  of  Subjects 

11  CFR  Part  100 

Elections. 


iV'R11fi';;;ig^^^ 
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11  CFR  Part  110 

Aliens,  Political  committees  and 
parties. 

Certificadoo  of  No  EfEect  Pursuaat  To  S 
U.S.C  M50>)  (Regulatory  Flexibility 
Act] 

These  proposed  rules  will  not  if 
promulgated,  have  a  ngnificant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

For  the  reasons  set  out  in  the 
preamble  it  is  proposed  to  amend  11 
CFR.  Chapter  I.  Parts  100  and  110  as 
follows: 

PART  100-SCOPE  AND  DEFiNlTtONS 
(2  U.SjC  431) 

1.  The  authority  dtatton  for  Part  100 
contimtes  to  read  ^s  follows: 

Authority:  2  U.&C  431. 436(a)(8). 

2.  By  revising  {$  10a7(b)(8)  and 
100.8(bK9)  to  read  as  foUows: 

Alternative  1-B 

1100.7    Cuiitefcutkiw  (2  UAC.  431<t». 

(b)  •  *  • 

(8)(i)  No  contribution  results  if  an 
individual's  aggregate  unreimbursed 
payments  from  his  or  her  personal  funds 
for  transportation  expenses  incurred  by 
that  individual  for  travel  on  behalf  of  a 
candidate  do  not  exceed  $1,000  with 
respect  to  a  single  election.  No 
contribution  results  if  an  individual's 
aggregate  imreimbursed  payments  from 
his  or  her  persona)  funds  for 
transportation  expenses  incurred  by  tliat 
individual  for  travel  on  behalf  of  all 
political  committees  of  a  political  party 
do  not  exceed  $2,000  in  a  calendar  year. 

(ii)  Any  unreimbursed  payment  from 
an  individual's  personal  funds  for  that 
individual's  usual  and  normal 
subsistence  expenses  that  the  individual 
incurs  while  traveling  under  the 
exemption  set  forth  in  paragraph 
(b)(8)(i)  of  this  section  is  not  a 
contribution.  Additionally,  any 
uxu^imbursed  payment  from  a 
volunteer's  personal  funds  for  usual  and 
normal  subsistence  expenses  that  the 
volunteer  incurs  at  any  time  incidental 
to  his  or  her  volunteer  activity  is  not  a 
contribution.  For  purposes  of  this 
section,  "usual  and  normal  subsistence 
expenses"  means  costs  incurred  by  an 
individual,  including  a  volunteer,  for  liis 
or  her  personal  living  expenses,  such  as 
the  costs  of  food  and  lodging. 


SIOOjB    r¥H>wdltUf  (a  UAC.  431(9». 

a  a  «  •  • 

(b)  *  *  • 

(0)(i)  No  expenditure  results  if  an 
individual's  aggregate  unreknbursed 
payments  from  his  or  her  personal  funds 
for  transportation  expenses  incurred  by 
that  individual  for  travel  on  behalf  of  a 
candidate  do  not  exceed  tlJOOQ  with 
respect  to  a  single  election.  No 
expenditure  results  if  cm  indfvidual's 
aggregate  uiu^mbursed  payments  from 
his  or  her  personal  funds  for 
transportation  expenses  incurred  by  that 
individual  for  travel  on  behalf  of  all 
political  committees  of  a  pohtical  party 
do  not  exceed  $2,000  in  a  calendar  year. 

(ii)  Any  unreimbursed  payment  from 
an  individual's  personal  funds  for  that 
individual's  usual  and  normal 
subsistence  expenses  that  the  individual 
incurs  while  traveling  under  the 
exemption  set  forth  in  paragraph 
(b)(9)(i)  of  this  section  is  not  an 
expenditure.  Additionally,  any 
unreimbursed  payment  fitun  a 
volunteer's  personal  funds  for  usual  and 
normal  subsistence  expenses  that  the 
volunteer  incurs  at  any  time  incidental 
to  his  or  her  volunteer  activity  is  not  an 
expenditiu«.  For  purposes  of  this 
section,  "usual  and  normal  subsistence 
expenses"  means  costs  incurred  by  an 
individual,  including  a  volunteer,  for  his 
or  her  personal  living  expenses,  such  as 
the  costs  of  food  and  lodging. 

Alternative  1-C 

§100.7    ContrlbHHon  (2  O.S.C.  431(8)). 


(b)  •  •  * 

(8)(i)  No  contribution  results  if  an 
individual's  aggregate  unreimbursed 
payments  from  his  or  her  personal  funds 
for  travel  expenses  incurred  by  that        ^ 
individual  for  travel  on  behalf  of  a 
candidate  do  not  exceed  $1,000  with 
respect  to  a  single  election.  No 
contribution  results  if  an  indrvidual's 
aggregate  unreimbursed  payments  from 
his  or  her  personal  funds  for  travel 
expenses  incurred  by  that  individual  for 
travel  on  behalf  of  all  political 
committees  of  a  political  party  do  not 
exceed  $2,000  in  a  calendar  year. 

(ii)  Any  niuvimbursed  payment  from 
an  individual's  personal  funds  for  his  or 
her  own  meal  expenses  that  are 
incidental  to  the  individual's  activity  on 
behalf  of  a  candidate  or  on  behalf  of  a 
political  committee  of  a  political  party  is 
not  a  contribution. 


§100.8    Expenditure  (2  U.&.C.  431(9)). 

*  a  •  •  • 


(b)  •  *  * 


(9)(i)  No  expenditure  results  if  an 
individual's  aggregate  unreimbursed 
payments  from  his  or  her  personal  funds 
for  travel  expenses  incurred  by  that 
individual  for  travel  on  behalf  of  a 
candidate  do  not  exceed  $1,000  with 
respect  to  a  stn^  election.  No 
expenditure  results  if  an  individuars 
aggregate  unreimbursed  paj-ments  from 
his  or  her  personal  funds  for  travel 
expenses  incurred  by  that  individual  for 
travel  on  behalf  of  all  political 
committees  of  a  political  party  do  not 
exceed  $2,000  in  a  calendar  year. 

(ii)  Any  unreimbursed  payment  from 
an  individual's  personal  funds  for  his  or 
her  own  meal  expenses  that  are 
incidental  to  the  individual's  activity  on 
behalf  of  a  candidate  or  on  behalf  of  a 
political  committee  of  a  political  party  is 
not  an  expenditure. 


PART  110-CONTRIBUT10N  AND 
EXPENDtTURE  UMITATIONS  AND 
PROHIBrnONS 

3.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C  431(8).  431(9).  432(cn2). 
437d(8).  438(aHB).  441a.  441b.  441d  441e.  44lf. 
441g.  44lh.and441L 

4.  By  revising  paragraph  110.4(a)  to 
read  as  follows: 

§110.4    ProMI>Hed  contributions  (2  U.S.C. 
441e.  441t  441g.  432(cK2)). 

(a)  Contributions  or  expenditures  by 
foreign  nationals.  (1)  A  foreign  national 
shall  not  directly  or  through  any  other 
person  make  a  contribution  or  an 
expenditure,  or  expressly  or  impliedly 
promise  to  make  a  contribution  or  an 
expenditure,  in  connection  with  a 
convention,  a  caucus,  or  a  primary, 
general,  special,  or  runoff  election  in 
connection  with  any  local.  State,  or 
Federal  public  ofTice. 

(2)  No  person  shall  solicit  accept  or 
receive  a  contribution  as  set  out  above 
from  a  foreign  national. 

(3)  A  foreign  national  shall  not  direct 
dictate,  control,  or  directly  or  indirectly 
participate  in  the  decision-making 
process  of  any  person,  such  as  a 
corporation,  labor  organization,  or 
political  committee,  with  regard  to  such 
person's  Federal  or  nonfederal  election- 
related  activities,  such  as  decisions 
concerning  the  making  of  contributions 
or  expenditures  in  connection  with 
elections  for  any  local.  State,  or  Federal 
office  or  decisions  concerning  the 
administration  of  a  political  committee. 

(4)  For  purposes  of  this  section, 
"foreign  nationai"  means — 

(i)  A  foreign  principal,  as  defined  in  22 
U.S.C  611(b):  or 
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(ii)  An  individual  who  is  not  a  citizen 
of  the  United  States  and  who  is  not 
lawfully  admitted  for  permanent 
residence,  as  defined  in  8  U.S.C 
1101(a)(20); 

(iii)  Except  that  "foreign  national" 
shall  not  include  any  individual  who  is  a 
citizen  of  the  United  States. 


Odted  |une  1, 1980. 
Lm  Ann  BUott. 

Vice  Chairman.  Federal  Election 
Commiaaion. 

(FR  Doc  a»-134W  Filed  6-6-80: 8:45  am] 
sauM  COM  tni-*v« 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  f  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

luued  in  Waahington.  DC  on  June  2. 1989. 

OeoiM  Dooohue  Hall, 

Manager,  Program  Management  Staff ,  Office 
of  the  Chief  Counsel. 


DEPARTIIEMT  OF  TRANSPORTATION       ^^^"^  ^  Rulemaking 


Federal  Aviation  Adminiatration 

14  CFR  Chapter  I 
(Summary  Nottoe  Na  PR-8a-«l 

PelMon  for  Rulemaking;  Summary  of 
Petttione  Recehred;  Dispositions  of 
Petitione  laaued 

AOaNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA's  regulatory 
•  activities.  Neither  publirjition  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATi:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  7. 1989. 
ADonaaa:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

pon  niKTHm  inrnmiation  contact: 

The  petition,  any  comments  received, 
and  a  copy  of  any  flnal  disposition  are 


Docket  No.:  25M9. 
Petitioner:  Victims  of  Pan  Am  Flight 
103. 

Regulation  Affected:  14  CFR  Part  108. 

Description  of  Petition:  1o  require  the 
following  on  international  flights:  (1)  A 
positive  match  of  checked  baggage  with 
passengers:  (2)  hand-inspection  of  all 
carry-on  baggage;  (3)  examination  of  all 
checked  baggage  by  physical  inspection, 
a  Thermal  Neutron  Analysis  (TNA) 
device  or  a  colonzed  electronic  x-ray; 
and  (4)  a  ban  of  electronic  equipment 
large  enough  to  contain  explosives  that 
could  destroy  the  plane  until  carriers 
have  colorized  electronic  x-rays  or  TNA 
devices. 

Petitioners '  Reason  for  the  Rule:  The 
petitioners  believe  that  there  is  a  need 
for  increased  security  because  not  all 
that  is  humanly  possible  has  been  done 
to  safeguard  air  travel  from  terrorists. 

Docket  No.:  25850. 

Petitioners:  Aviation  Consumer 
Action  Project  and  Victims  of  Pan  Am 
Flight  103. 

Regulation  Affected:  14  CFR  Part  108. 

Description  of  Petition:  After  FAA 
evaluation  of  the  credibility  of  threats 
against  international  air  travel  and 
notification  to  air  carriers,  to  require  air 
carriers  to — (1)  Notify  passengers  and 
flight  crewmembers  of  credible  threats 
to  flights.  (2)  establish  a  hotline  to 
supply  information  about  all  threats, 
and  (3)  publicize  the  hotline  number  by 
signage  at  airports  and  imprinting  of 
tickets. 

Petitioners '  Reason  for  Rule:  The 
petitioners  believe  that  airline 
passengers  and  crews  should  be  able  to 
determine  for  themselves  whether  to 
take  the  risk  of  flying  in  the  face  of  a 
terrorist  threat. 

(FR  Doc.  89-13449  Filed  6-6-89:  8:45  am] 
BIUJNQ  COOK  4Sie-1S-M 


14  CFR  Part  39 

(Docket  Na  89-NM-35-AD] 

Alrworthlneea  DIrectivee;  Brttiah 
Aeroepece  Model  BAe  146  Series 


AQtNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


;  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  British 
Aerospace  Model  BAe  146  series 
airplanes,  which  currently  requires 
repetitive  inspections  of  the  nose  wheel 
steering  cuff  ring  nut  for  broken  locking 
wire  and  security  of  the  ring  nut,  and 
repair,  if  necessary.  That  action  was 
prompted  by  a  report  of  the  loss  of  nose 
gear  steering.  This  proposal  would 
require  retorqueing  of  the  steering  cuff 
ring  nut,  repetitive  inspections  for 
security  and  lockwire  integrity  at 
revised  intervals,  and  installation  of  a 
modiRcation  which  terminates  the  need 
for  the  repetitive  inspections.  This 
action  is  prompted  by  hu-ther 
investigation  which  revealed  that  loss  of 
the  ring  nut  torque  can  occur  whether  or 
not  the  lockwire  is  intact.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  control  of  the  airplane  on  the 
ground. 

DATES:  Comments  must  be  received  no 
later  than  July  31, 1988. 

ADORESSES:  Send  comments  on  the 
proposal  in  duplicite  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
35-AD,  17900  Pacific  Highway  South,  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace  PLC, 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  D.C.  20041.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  orSealtle  Aircraft 
Certificatipn^ffice,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

1565.  Mailing  address:  FAA,  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-68966.  Seattle.  Washington. . 

98168. 

8UPMXMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  role  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conmiunications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wiU  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intersted  persons.  A  report  summarizing 
each  FAA/public  contact  concerned 
with  the  substance  of  this  proposal,  will 
be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  die  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-35-AD.**  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussioo 

On  October  6, 1968,  FAA  issued  AD 
88-22-05,  Amendment  3»-6047  (53  FR 
41152:  October  20, 1968),  applicable  to 
British  Aerospace  Model  BAe  146  series 
airplanes,  that  requires  repetitive 
inspections  of  the  nose  wheel  steering 
cuff  ring  nut  for  broken  locking  wire  and 
security  of  the  ring  nut  and  repair,  if 
necessary.  That  action  was  prompted  by 
a  report  of  the  loss  of  nose  gear  steering. 
This  condition  if  not  corrected,  could 
result  in  loss  of  control  of  the  airplane 
on  the  ground. 

Since  issuance  of  that  AD,  the 
manufacturer  has  conducted  further 
investigation  which  revealed  that  loss  of 
ring  nut  torque  can  occur  whether  or  iK>t 
the  locking  wire  is  intact  Loss  of  torque, 
failure  of  the  locking  wire,  and 
unscrewing  of  the  nut  can  lead  to  the 
same  unsafe  condition  that  was 
addressed  in  the  existing  AD. 

British  Aerospace  has  issued  Service 
Bulletin  32-A95,  Revision  1,  dated 
December  2. 1968,  which  describes 
additional  procedures  for  retorqueing 
the  nose  wheel  steering  cuff  ring  nut  in 
addition  to  the  existing  inspections  for 
broken  locking  wire,  security  of  the  ring 
nut  alignment  of  die  paint  mark,  and 
repair,  if  necessary.  This  revision  to  die 
service  bulletin  also  recommends 
changes  to  the  repetitive  inspection 
intervals  and  references  a  modification 


of  the  nose  wheel  steering  cuff  ring  nut 
locking  means,  modification 
HCM70409As  which,  if  installed, 
elimmates  the  need  for  repetitive 
inspections. 

British  Aerospace  has  also  issued 
Service  Bulletin  32-95-70409A,  dated 
December  1Z  1988.  which  describes 
procedures  for  modification  of  the  nose 
landing  gear  steering  cuff  ring  nut 
locking  means.  This  modification 
introduces  an  improved  ring  nut  locking 
system,  which,  if  installed,  terminates 
the  need  for  the  repetitive  inspections. 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has  classified  these 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Administratioa  and  the 
applicable  bilateral  airwcMlhiness 
agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  re^tered  in  the 
United  States,  an  AD  is  proposed  which 
would  supersede  AD  88-22-05. 
Amendment  39-6047,  to  require  checks 
of  the  torque  on  \h3  nose  gear  steering 
cuff  ring  nut  repetitive  inspections  of 
the  nose  wheel  steering  cuff  ring  nut  for 
locking  wire  integrity,  security  of  the 
cuff  ring  nut  and  correct  alignment  of 
the  nut  paint  mark:  and  repair,  if 
necessary.  This  proposed  AD  would 
also  require  installation  of  an  improved 
locking  arrangement  for  the  cuff  ring 
nut.  in  accordance  with  the  service 
bulletin  previously  mentioned 
Installation  of  the  improved  cuff  ring  nut 
locking  means  is  considered  to  be 
terminating  action  for  the  repetitive 
inspection  requirements  in  the  proposed 
AD. 

It  is  estimated  that  45  airplanes  of  U.S. 
registry  would  be  cdfected  by  this  AD.  It 
would  take  approximately  one-half 
manhour  per  airplane  to  accomplish  the 
additional  inspections  required  by  this 
amendment  It  would  require 
approximately  one  and  one-half 
manhours  to  accomplish  the  required 
modification  at  an  average  labor  charge 
of  $40  per  manhour.  The  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
Based  on  these  figures,  the  total 
additional  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  TTierefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 


would  not  have  sufficient  federalism 
implications  to  warrant  the  preparatioa 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulatioo  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 


The  Proposed  i 

Accordingly,  pursuant  to  die  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-4  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows 

Aulharilr  49  U.S.C  13S4(a).  1421  ok)  14ZS: 
49  U.S.C  MB(g)  (Revised  Piri>.  L  B7-448L 
]anuaiy  12. 19B3):  aod  14  CFR  lUB. 

S  39.13    [AmsndMl] 

2.  Section  3ai3  is  ameoded  by 
superseding  AD  86-22-06,  Amendment 
3&-6047  (53  FR  41152;  October  2a  1986]. 
as  follows: 

British  AeraspacK  Applies  to  all  Britisff 
Aerospace  Model  BAe  146  aeries 
airplanes,  certificated  in  any  category. 
Compliance  is  required  at  indicated, 
unless  previously  accomplished. 
To  prevent  loss  of  control  of  the  airplane 
on  the  ground,  accomplish  the  following: 

A.  Within  100  landings  after  the  effective 
date  of  this  AO.  or  within  100  iandiiigs  afler 
the  last  inspection  accomplished  in 
accordance  with  AD  8ft-22-05.  Amendment 
39-6047,  whichever  occurs  later,  dieck  tha 
torque  on  and  mark  the  nose  wheel  steering 
cuff  ring  nut  in  accordance  with  the 
procedures  in  paragraph  2.A.  of  British 
Aerospace  Service  Bulletin  32-A95,  Revision 
1,  dated  December  2. 198& 

1.  If  the  ring  nut  torque  loading  is  found  to 
be  incorrect,  prior  to  further  fli^t  re-torque 
in  accordance  with  paragraph  Z.A.(2)  of  the 
service  Ixilletin.  and  retespect  in  accordance 
with  paragraph  2.B.  of  the  service  bulletin 
within  30  days  and  thereafter  at  intervals  not 
to  exceed  300  landings. 

2.  If  the  ring  nut  torque  loading  is  found  to 
l>e  within  the  bmits  specified  in  tiie  service 
bulletia  repeat  tlie  inspections  in  accordanca 
with  paragraph  2£.  of  British  Aerospace 
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Service  Bulletin  32-A95,  Reviaion  1.  dated 
December  2.  ige&  at  intervals  not  to  exceed 
300  landings. 

Note:  Paragraph  2.A.  of  British  Aerospace 
Service  Bulletin  32-A95  refers  to  British 
Aerospace  Service  Bulletin  32-29  for 
checking  the  steering  friction  damper  torque. 

B.  Within  2.500  landings  after  the  effective 
date  of  this  AD.  modify  the  nose  wheel 
steenng  nng  nut  locking  means  in  accordance 
with  British  Aerospace  modification  Service 
Bulletin  32-95-7040gA.  dated  December  12, 
1988.  Installation  of  this  modification 
constitutes  terminating  action  for  (he 
inspection  requirements  of  this  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  IPMI).  who  will  either  concur  or 
commeni  jnd  then  send  it  to  the  Manager, 
Standaroizaiion  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  PLC, 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport, 
Washmgton.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on  May  30, 

19B9. 

Leroy  A.  Kdtfa, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  80-13457  Filed  6-a-«9;  8:45  am] 

I  COM  4t1»-1*-« 


14  CFR  Part  71 

[AlrapM*  Docliat  No.  n-A80-13] 

Propoaed  Reviaion  to  Tiianaition  Area, 
AlbenuHle,  NC 

AOfNCv:  Federal  Aviation 

Admuustration  (FAA),  DOT. 

ACnoac  Notice  of  proposed  nilemaking. 


f.  This  notice  proposes  to  revise 
the  Albemarle,  NC,  transition  area.  A 
nondirectional  radio  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  is  planned  for  Runway 


22  at  the  Stanly  County  Airport.  This 
revision  would  add  an  arrival  area 
extension  for  protection  of  instrument 
flight  rules  (IFR)  aircraft  executing  the 
new  SIAP.  Also,  a  minor  correction 
would  be  made  to  the  geographic 
position  coordinates  of  the  Stanly 
County  Airport. 

DATES:  Comment  must  be  received  on  or 
before  July  14, 1989. 

ADOMESSfS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch.  Docket  No.  89-ASO-13,  P.O. 
Box  20636,  Atlanta,  Georgia  30320 

The  Official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652. 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344,  telephone:  (404)  763-7646. 
FOft  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administi-ation.  PO.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

r 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule-making 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  tripHcate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  bie  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NORM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P  O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  of  this  NPRM.  Persons  interested 
in  being  placed  on  a  mailing  list  for 
future  NPRM's  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Albemarle,  NC, 
transition  area.  This  action  would  add 
an  arrival  area  extension  to  afford 
airspace  protection  for  IFR  aircraft 
executing  a  NDB  SIAP  planned  for 
Runway  22  at  the  Stanly  County  Airport. 
Also,  a  minor  correction  would  be  made 
to  the  geographic  position  coordinates  of 
the  airport.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation;  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regtdatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a(a).  1354(a).  1510: 
Executive  Order  10664;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-440.  January  12, 
1963):  14  CFR  11.60 

§71.181    [Amended] 

2.  S  71.181  is  amended  as  follows: 

Albemarle,  NC  pievised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Stanly  County  Airport  (Lat.  35*24'54"  N.. 
Long.  80'09'04"  W.j;  within  three  miles  each 
side  of  the  208'  and  041*  tiearings  from  the 
Stanly  county  NDB  (Lat.  35°24'42"  N..  Long. 
80*09'23"  W.)  extending  from  the  7-niile 
radius  area  to  8.5  miles  southwest  and 
northeast  of  the  NDB. 

Issued  in  East  Point.  Georgia,  on  N4ay  23. 
1989. 

William  D.  Wood, 

Acting  Manager  Air  Traffic  Division 
Southern  Region. 
[FR  Doc.  88-13458  Filed  6-6-69: 8:45  am] 

BHJJNQ  CODE  4t10-1S-H 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  335 
RIN  3220-AA74 

Sickneaa  Benefits 

AGENCY:  Railroad  Retirement  Board. 
ACTKM:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  revise  Part 
335  of  its  regulations,  which  relates  to 
sickness  benefits  under  the  Railroad 
Unemployment  Insurance  Act  (Act),  in 
order  to  delete  obsolete  provisions,  to 
liberalize  certain  time  limits  relating  to 
the  filing  of  claims,  to  incorporate  the 
1988  amendments  to  the  Act,  and  to 
make  the  regulation  easier  to  read  and 
understand. 

DATE:  Comments  must  be  submitted  on 
or  before  July  7, 1989. 
ADDRESS:  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  Rush 
Street,  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  W.  Sadler,  General  Attorney. 
Railroad  Retirement  Board,  Bureau  of 
Law,  844  Rush  Street,  Chicago,  Illinois 
60611.  (312)  751-4513  (FTS  386-4513). 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Unemployment  Insurance  Act 
was  amended  to  eliminate  maternity 
benefits  as  a  separate  category  of 
benefits  available  to  female  railroad 


employees.  The  Railroad  Unemployment 
Insurance  Act  now  makes  sickness 
benefits  available  to  a  female  railroad 
employee  for  days  on  which  she  is  not 
able  to  woi^,  or  working  would  be 
injurious  to  her  health,  because  of 
pregnancy,  miscarriage  or  childbirth. 
Accordingly,  Subpart  B,  which  treats 
maternity  benefits  as  a  separate  and 
distinct  category  of  benefits,  is  proposed 
to  be  removed. 

In  addition,  the  Board  proposes  to 
revise  §  335.104,  Filing  a  Statement  of 
Sickness  and  Claim  for  Sickness 
Benefits,  to  more  clearly  define  the 
circumstances  under  which  late  forms 
will  be  accepted  as  timely  filed  and  to 
allow  a  claimant  15  days  to  Ble  a  claim 
for  sickness  benefits  for  a  particular  14- 
day  claim  period.  (See  proposed  §  335.4.) 

The  Board  also  proposes  to  amend 
§  335.103  to  add  clinical  psychologists 
and  certified  nurse  mid-wives  to  the  list 
of  medically  qualiHed  individuals  who 
may  issue  statements  of  sickness  in 
support  of  the  payment  of  sickness 
benefits. 

In  addition,  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L.  100-647)  amended  section  2(e) 
of  the  Railroad  Unemployment 
Insurance  Act  so  as  to  provide  that  no 
sickness  benefits  may  be  paid  to  an 
employee  in  his  or  her  first  registration 
period  in  a  benefit  year.  Part  335  is 
proposed  to  be  revised  to  explain  how 
this  waiting  period  will  be  applied  to 
claims  for  sickness  benefits  under  the 
Railroad  Unemployment  Insurance  Act 
See  proposed  §  335.6.  Finally,  £dl 
sections  have  been  completely  rewritten 
to  make  them  easier  to  read  and 
understand. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  contemplated  by 
this  Part  have  been  approved  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects  in  20  CFR  Part  335 

Railroad  employees.  Railroad 
sickness  benefits. 

For  the  reasons  set  out  in  the 
preamble.  Part  335  of  Title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  to  read  as  follows: 

PART  335— SICKNESS  BENEFITS 

335.1  General. 

335.2  Manner  of  claiming  sickness  benefits. 

335.3  Execution  of  statement  of  sickness 
and  supplemental  doctor's  statement. 

335.4  Filing  statement  of  sickness  and  claim 
for  sickness  beneflts. 


Sec. 

335.5  Death  of  employee. 

335.6  Payment  of  sickness  benefits. 
Authority:  45  U.S.C  362(i)  and  362(1). 

§335.1    GeneraL 

(a)  Statutory  basis.  The  Railroad 
Unemployment  Insurance  Act  provides 
for  the  payment  of  sickness  benefits  to  a 
qualified  railroad  employee  for  days  of 
sickness  within  a  period  of  continuing 
sickness.  To  establish  basic  eligibility 
for  sickness  benefits,  a  qualified 
employee  must  have  at  least  four 
consecutive  days  of  sickness  with 
respect  to  each  period  of  continuing 
sickness.  The  terms  "day  of  sickness" 
and  "period  of  continuing  sickness",  as 
used  in  this  part,  are  defined  in  sections 
l(k)  and  2(a)  of  the  Act  respectively, 
and  paragraphs  (b)  and  (c)  of  this 
section.  As  evidence  of  days  of  sickness 
based  upon  illness  or  injury  or  upon 
pregnancy,  miscarriage  or  childbirth, 
section  l(k)  requires  an  employee  to  file 
a  statement  of  sickness.  Other 
information  that  is  required  to  identify 
an  employee's  days  of  sickness  is 
obtained  by  means  of  an  application  for 
sickness  benefits  at  the  begirming  of 
each  period  of  continuing  sickness  and 
by  means  of  a  claim  for  sickness 
benefits  which  is  filed  for  each 
registration  period  within  a  period  of 
continuing  sickness.  The  term 
"registration  period",  generally  refers  to 
a  period  of  14  consecutive  days  and  is 
defined  in  paragraph  (d)  of  this  section. 

(b)  Day  of  sickness.  The  term  "day  of 
sickness"  means,  in  general,  any 
calendar  day,  including  days  that  would 
normally  be  rest  days,  on  which  an 
employee  is  not  able  to  work  because  of 
any  physical  or  mental  illness  or  injury-. 
With  respect  to  a  female  employee,  a 
"day  of  sickness"  also  includes  any 
calendar  day  on  which  she  is  not  able  to 
work,  or  working  would  be  injurious  to 
her  health,  because  of  pregnancy, 
miscarriage  or  childbirth. 

(c)  Period  of  continuing  sickness.  (1) 
The  term  "period  of  continuing 
sickness"  refers  to  a  period  of  time 
when  an  employee  is  not  able  to  work 
on  accoimt  of  illness,  injury,  sickness  or 
disease,  including  inability  caused  by 
pregnancy,  miscarriage  or  childbirth.  An 
employee  has  a  period  of  continuing 
sickness  under  either  of  these 
circumstances: 

(i)  He  or  she  has  any  number  of 
"consecutive"  days  of  sickness  based  on 
one  or  more  infirmities;  or 

(ii)  He  or  she  has  any  number  of 
"successive"  days  of  sickness  based  on 
a  single  infirmity  and  there  is  no 
interruption  of  more  than  90 


24358 


F«det«l  lUgtoter  /  Vol.  54.  No.  106  /  Wednesday.  June  7.  1989  /  Proposed  Rules 


"consecutive"  days  which  are  not  days 
of  sickness. 

(2)  Days  of  sickness  are  "consecutive" 
when  they  occw  one  after  another 
continuously  and  without  interruption 
by  any  day  that  is  not  a  day  of  sickness. 
Days  of  sickness  are  "successive"  when 
one  or  more  dajrs  of  sicJcness  follow  any 
day  of  sickness  with  an  interval  of  one 
or  more  days  that  are  not  days  of 
sickness. 


;  An  empioyfle  ia  sick  for  11 
"consecutiv*"  days  from  October  1  through 
October  11,  mMning  that  each  day  in  the 
period  October  1  through  October  11  is  a  day 
of  siciuieM  and  there  is  no  day  in  that  period 
that  is  not  a  day  of  sickness.  If  the  employee 
also  had  days  of  sidmess  on  October  10, 17, 
18, 21  and  22.  thoM  five  days  are  considered 
"successive"  days  of  sidmess. 

(3)  A  period  of  continuing  sickness 
with  respect  to  any  employee  begins 
with  the  first  day  of  a  nimiber  of 
consecutive  days  of  sickness  or  with  the 
first  day  of  a  number  of  successive  days 
of  sickness  attributable  to  a  sin^e  cause 
with  no  interval  of  more  than  90  days 
that  are  not  days  of  sickness.  In  the 
example  given  in  paragraph  (c)(2)  of  this 
section,  October  1  begins  a  period  of 
continuing  sickness.  The  days  October 
16, 17, 18. 21,  and  22  are  in  the  period  of 
continuing  sickness  beginning  October 
1,  and  benefits  are  payable  for  them, 
provided  that  the  employee's  inabiUty  to 
work  on  those  five  days  is  due  to  one  or 
more  of  the  same  infirmities  that  caused 
the  employee  to  be  unable  to  work  on 
the  days  from  October  1  through 
October  11.  Otherwise.  October  16 
begins  another  period  of  continuing 
sickness. 

(4)  A  period  of  continuing  sickness 
ends  when  either  of  these  circumstances 
occurs: 

(i)  91  consecutive  days  have  elapsed 
none  of  which  is  a  day  of  sickness 
resulting  from  the  infirmity  that  was  the 
basis  for  the  preceding  days  of  sickness; 
or 

(ii)  One  or  more  days  that  are  not 
days  of  sickness  have  elapsed  and  a 
statement  of  sickness  is  filed  with 
respect  to  a  day  of  sickness  based  on  an 
infirmity  other  than  any  infirmity 
causing  inabihty  on  the  preceding  days 
of  sickness.  The  end  of  a  benefit  year, 
generally  the  12-month  period  beginning 
July  1  of  any  jrear  and  ending  )une  30  of 
the  next  year  (see  45  U.S.C.  351{m)), 
does  not  end  a  period  of  continuing 
sickness.  In  the  example  in  paragraph 
(c)(2)  of  this  section,  if  the  inability  to 
work  on  October  16  was  not  due  to  an 
infirmity  or  infirmities  that  caused  the 
inability  to  work  on  October  11,  then  a 
period  of  continuing  sickness  ends  on 
October  11.  A  new  application  and 
statement  of  sickness  would  be  required 


in  order  for  the  employee  to  be  paid 
sickness  benefits  hr  days  begiiuiing 
October  16.  See  i  335.2  of  this  part 

(5)  A  period  of  continuing  sickness 
can  be  interrupted,  provided  that* 

(i)  The  interruption  is  for  not  more 
than  90  consecutive  days;  and 

(ii)  The  days  of  sickness  after  the 
interruption  are  due  to  one  or  more  of 
the  same  causes  as  the  days  of  sickness 
before  the  interruption. 
A  period  of  continuing  sickness  can  be 
interrupted  any  number  of  times  so  \tmg 
as  each  interruption  is  not  more  than  90 
days  and  the  days  of  sickness  are  all 
due  to  the  same  cause  If  a  period  of 
continuing  sickness  is  caused  by  more 
than  one  infirmity,  any  one  of  the 
infirmities  can  be  considered  as  the 
single  continuing  cause  that  will  permit 
the  interruption  of  the  period  of 
continuing  sickness  fw  not  more  than  90 
days  without  ending  it. 

(d)  Registration  period.  The  term 
"registration  period"  means,  with 
respect  to  any  employee,  the  period 
which  begins  with  the  first  day  with 
respect  to  which  a  statement  of  sickness 
for  a  period  of  continuing  sickness  is 
filed  in  his  or  her  behalf  in  accordance 
with  this  part,  or  the  first  such  day  after 
the  end  of  a  registration  period  which 
will  have  begun  with  a  day  with  respect 
to  which  a  statement  of  sickness  for  a 
period  of  continuing  sickness  was  filed 
in  his  or  her  behalf,  and  ends  with 
whichever  is  the  earlier  of: 

(1)  The  thirteenth  day  thereafter;  or 

(2)  The  day  immediately  preceding  the 
day  with  respect  to  which  a  statement  of 
sidcness  for  a  new  period  of  continuing 
sickness  is  filed  in  his  or  her  behalf. 
However,  each  of  the  successive  14-day 
periods  in  an  extended  sickness  benefit 
period  shall  constitute  a  registration 
period. 

(e)  Liability  for  infirmity.  When 
sickness  benefits  are  paid  to  an 
employee  on  the  basis  of  an  infirmity  for 
which  he  or  she  recovers  a  personal 
injury  settlement  or  jud^ent,  the  Board 
shall  receive  reimbursement  for  the 
sickness  benefits  in  accordance  with 
Part  341  of  this  chapter. 

$335.2    Manner  of  etaiming  aicfcness 


(a)  Forma  required  for  claiming 
benefits.  To  claim  sickness  benefits  for  a 
period  of  inability  to  work  due  to  an 
illness  or  injury,  or  in  the  case  of  a 
female  employee,  pregnancy, 
miscarriage,  or  childbirth,  an  employee 
must  file  the  following  forms: 

(1)  An  application  for  sickness 
benefits  at  the  beginning  of  each  period 
of  continuing  sickness; 

(2)  A  statement  of  sickness  to 
accompany  the  employee's  application; 


(3)  A  claim  for  sickness  benefits  for 
each  14-day  registration  period  during 
the  employee's  period  of  continuing 
sickness;  and 

(4)  A  supplemental  doctor's  statement, 
if  the  adjudicating  office  requests 
additional  proof  of  the  employee's 
inability  to  wcnk. 

(b)  Mailing  or  delivering  the  forms. 
The  forms  required  by  paragraph  (a)  of 
this  section  may  be  mailed  or  delivered 
to  any  Board  office.  If  the  Board  is 
satisfied  that  the  employee  is  too  sick  or 
injured  to  execute  the  required  forms, 
the  Board  may  accept  forms  executed  by 
someone  in  the  employee's  behalf. 
Instructions  for  completing  and  filing  the 
forms  are  {ninted  on  the  forms 
themselves. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0034, 
3220-0039  and  3220-0045) 

9  33S.3    Exsctition  of  statement  of 
sickness  and  supplemental  doctor's 
statetnenL 

(a)  Who  may  execute.  A  statement  of 
sickness  and  any  required  supplemental 
doctor's  statement  shall  be  executed  by 
any  of  the  following  individuals: 

(1)  A  licensed  medical  doctor 

(2)  A  licensed  dentist  if  the  infirmity 
relates  to  the  teeth  or  gums; 

(3)  A  licensed  podiatrist  or  chiropodist 
if  the  infirmity  relates  to  the  feet  or  toes; 

(4)  A  licensed  chiropractor 

(5)  A  clinical  psychologist; 

(6)  A  certified  nurse  mid-wife;  or 

(7)  The  superintendent  or  other 
supervisory  official  of  a  hospital,  clinic, 
or  group  health  association,  or  similar 
organization,  in  which  all  examinations 
and  treatment  are  conducted  under  the 
supervision  of  licensed  medical  doctors 
or  under  the  supervision  of  licensed 
chiropractors,  and  in  which  medical 
records  are  maintained  for  each  patient. 

(b)  Use  of  Board  form  or  other  form. 
The  statement  of  sickness  and 
supplemental  doctor's  statement 
referred  to  in  paragraph  (a)  of  this 
section  shall  be  completed  on  the  forms 
prescribed  by  the  Boiard,  except  that 
other  standardized  medical  forms  may 
be  substituted  if  they  provide  the  same 
information  as  that  called  for  by  the 
Board's  forms. 

S  335.4    HMng  statement  of  sickness  and 
claim  for  sickness  I 


(a)  General  requirement.  Except  as 
provided  in  paragraph  (e)  of  this  section, 
statements  of  sickness  and  claims  for 
sickness  benefits  must  be  filed  within 
the  time  limits  specified  by  this  section. 
Failure  to  comply  with  the  time 
restrictions  on  filmg  claims  will  result  in 
a  denial  of  benefits  for  days  for  which 
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timely  statements  and  claims  are  not 
filed,  as  such  days  would  not  be 
considered  days  of  sickness. 

(b)  Statement  of  sickness.  An 
employee  shall  file  a  statement  of 
sickness  within  ten  calendar  days  of  the 
first  day  that  he  or  she  wishes  to  claim 
as  a  day  of  sickness.  For  example,  if  an 
employee  which  to  claim  sickness 
benefits  for  days  starting  November  1, 
the  statement  of  sickness  should  reach 
the  Board  no  later  than  November  10.  If 
the  statement  of  sickness  is  received 
November  11.  the  employee  cannot  be 
paid  sickness  benefits  for  November  1. 
Such  day  would  not  be  considered  as  a 
"day  of  sickness",  unless  the  form  may 
be  considered  as  timely  filed  under 
paragraph  (d)  (3),  (4)  or  (5)  of  this 
section. 

(c)  Claim  for  sickness  benefits.  An 
employee  shall  file  a  claim  for  sickness 
benefits  within  15  days  of  the  ending 
date  shown  on  the  claim  form,  or  within 
15  days  of  the  date  on  which  the  Board 
mails  the  claim  form  to  the  employee, 
whichever  date  is  later.  Failure  to 
comply  with  this  provision  shall  bar  the 
payment  of  sickness  benefits  with 
respect  to  any  day  included  within  the 
calendar  period  covered  by  the  claim 
form. 

Example:  If  a  form  for  claiming  sickness 
benefits  is  mailed  to  an  employee  on  July  13 
for  the  period  from  July  1  to  July  14.  the 
employee  must  file  the  claim  within  15  days 
of  July  14  (on  or  before  July  29)  to  be  paid 
beneHts  for  the  period  July  1  to  July  14.  If  the 
claim  form  was  not  mailed  to  the  employee 
until  July  16.  the  claim  must  be  filed  Mithin  15 
days  of  July  16  (on  or  before  July  31}. 

(d)  When  form  considered  timely 
filed.  The  Board  will  consider  a 
statement  of  sickness  or  a  claim  for 
sickness  benefits  as  timely  filed  if: 

(1)  The  statement  or  form  was 
received  in  a  Board  office  within  the 
prescribed  time;  or 

(2)  The  statement  or  form  was  mailed 
to  a  Board  office  in  accordance  with 
instructions  printed  on  the  form  and  was 
received  as  such  office;  or 

(3)  The  employee  made  a  reasonable 
effort  to  file  the  statement  of  sickness  or 
claim  form  within  the  presecribed  time 
but  was  prevented  from  doing  so  by 
circumstances  beyond  his  or  her  control, 
and  such  statement  or  claim  was 
received  at  a  Board  office  within  a 
reasonable  time  following  the  removal 
of  the  circumstances  that  prevented  the 
employee  from  filing  the  form.  The 
phrase  "circumstances  beyond  his  or  her 
control"  shall  not  include  an  employee's 
forgetfulness  or  lack  of  knowledge  of  the 
sickness  benefit  program  or  the  time 
limit  for  filing  for  sickness  benefits  or 
any  other  lack  of  diligence  by  the 
employee.  For  the  purposes  of  this 


provision,  if  a  statement  of  sickness  is 
not  received  within  the  prescribed  time 
but  is  received  within  30  days  of  the  first 
day  that  an  employee  intends  to  claim 
as  a  day  of  sickness,  the  Board  will 
consider  that  the  employee  made  a 
reasonable  effort  to  file  the  statement 
within  the  prescribed  time,  unless  it  is 
clear  on  the  basis  of  affirmative 
evidence  that  the  delay  was  not  the 
result  of  circumstances  beyond  the 
employee's  control;  or 

(4)  The  employee  mistakenly 
registered  for  unemployment  benefits 
when  he  or  she  should  have  applied  for 
sickness  benefits  for  the  day  or  days 
claimed  and  the  appropriate  statement 
of  sickness  was  then  received  at  an 
office  of  the  Board  within  a  reasonable 
time  after  unemployment  benefits  were 
denied;  or 

(5)  A  female  employee  not  able  to 
work  because  of  pregnancy,  miscarriage, 
or  childbirth  filed  an  incorrect  statement 
of  sickness  form  within  the  prescribed 
time  and  after  being  so  informed,  filed 
the  correct  statement  of  sickness  form 
within  a  reasonable  period  of  time 
thereafter. 

Notwithstanding  the  foregoing,  any 
claim  that  is  not  filed  within  two  years 
of  the  day  or  days  claimed  shall  not  be 
considered  as  timely  filed,  and  such  day 
or  days  shall  not  be  considered  as  days 
of  sickness. 

(e)  Days  for  which  no  statement  of 
sickness  deemed  filed.  A  statement  of 
sickness  shall  not  be  deemed  to  be  filed 
with  respect  to  any  day  in  a  benefit  year 
in  which  the  employee  is  not  a  qualified 
employee  as  defined  in  section  3  of  the 
Railroad  Unemployment  Insurance  Act 
or  has  exhausted  his  or  her  rights  to 
sickness  benefits  imder  the  Act.  See  Part 
337  of  this  chapter. 

§  335.5    Death  of  employee. 

If  an  employee  dies  before  filing  one 
or  more  of  the  required  forms,  the  form 
or  forms  may  be  filed  by  or  in  behalf  of 
the  person  or  persons  to  whom  benefits 
would  be  payable  pursuant  to  section 
2(g)  of  the  Railroad  Unemployment 
Insurance  Act.  Such  form  or  forms  shall 
be  filed  within  the  time  prescribed  in 
§  335.4  of  this  part.  Under  these 
circumstances,  the  word  "employee"  as 
used  in  §  335.4(b)  of  this  part  and  as 
used  in  §  335.4(d)(3)  of  this  part  shall 
include  the  individual  or  individuals  by 
or  in  behalf  of  whom  the  form  is  filed. 
The  order  of  distribution  for  benefits 
due  but  unpaid  as  of  the  date  of  an 
employee's  death  is  the  same  as  the 
order  of  distribution  for  annuities 
unpaid  at  death  under  the  Railroad 
Retirement  Act  and  may  be  found  at 
S  234.31  of  this  title. 


d;f9.o    I 'ay  II  will  or  mckimm  imiwiiu. 

(a)  Waiting  period.  A  qualified 
employee's  first  registration  period  in 
any  benefit  year  is  his  or  her  waiting 
period,  provided  that  such  employee  has 
at  least  five  days  of  sickness  in  such 
registration  period,  four  or  which  must 
be  consecutive,  and  files  a  timely  claim 
for  sickness  benefits  for  such  period.  No 
benefits  are  payable  for  any  day  of 
sickness  in  such  registration  period. 

(b)  Subsequent  registration  period. 
With  respect  to  any  subsequent 
registration  period  in  the  same  benefit 
year  and  the  same  period  of  continuing 
sickness,  the  Board  will  pay  benefits  for 
each  day  of  sickness  in  excess  of  four 
during  such  registration  period. 

(c)  Examples: 

Example  1:  An  employee  has  a  period  of 
continuing  sickness  running  from  May  1 
through  May  31.  All  of  those  days  are  days  of 
sickness.  The  employee  returned  to  work 
June  1.  His  first  registration  period  in  that 
period  of  continuing  sickness  is  May  1  to  May 
14.  That  registration  period,  if  it  is  the 
employee's  first  one  in  the  benefit  year,  is  a 
waiting  period,  and  no  benefits  are  payable 
for  any  day  of  sickness  therein.  The 
employee's  second  registration  period  is  May 
15  to  May  28,  and  benefits  will  be  paid  for 
each  day  of  sickness  in  excess  of  four  during 
such  period.  The  employee's  third  registration 
period  is  May  29  to  June  11,  but  since  he  or 
she  returned  to  work  on  June  1  the  employee 
has  only  three  days  of  sickness  (May  29.  30 
and  31),  and  hence  no  sickness  benefits  are 
payable  for  that  period. 

Example  2:  An  employee  has  a  period  of 
continuing  sickness  beginning  on  May  1  and 
ending  on  July  31.  with  all  days  in  the  period 
t>eing  days  of  sickness.  The  employee's  first 
registration  period  in  the  period  of  sickness  is 
May  1  to  May  14  Because  that  registration 
period  is  the  employee's  first  one  in  the 
benefit  year,  the  penod  is  the  employee's 
waiting  period  and  no  t>enefits  are  payable 
for  any  of  the  days  therein.  Benefits  are 
payable  for  each  day  in  excess  of  four  during 
each  of  the  employee's  next  four  registration 
periods  of  May  15  to  May  28.  May  29  to  June 
11,  June  12  to  June  25.  and  June  26  to  July  9. 
July  10  is  the  beginning  date  of  a  new  benefit 
year  for  the  employee.  Because  the 
registration  period  July  10  to  July  23  is  the 
employee's  first  one  in  the  new  benefit  year, 
the  period  is  the  employee's  waiting  penod 
and  no  l>enefits  are  payable  for  any  of  the 
days  of  sickness  in  the  period.  The 
employee's  second  registration  period  in  the 
new  benefit  year  is  July  24  to  August  6.  The 
employee  has  eight  days  of  sickness  in  that 
period,  having  t>een  found  able  to  return  to 
work  as  of  August  1.  Benefits  are  payable  for 
four  days  of  sickness  in  that  period. 

(d)  The  gross  amount  of  sickness 
benefits  for  any  registration  period  in  a 
benefit  year,  following  the  waiting 
period  for  such  year,  shall  be  computed 
by  multiplying  the  number  of  days  of 
sickness  in  excess  of  four  by  the 
employee's  daily  benefit  rate,  as 
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computed  under  Part  330  of  this  chapter. 
From  such  gross  amount  the  Board  will 
deduct  the  amount  of  any  social 
insurance  payment  apportionable  to 
days  of  sickness  in  the  registration 
period,  any  tier  I  railroad  retirement 
employment  tax  imposed  under  Chapter 
22  of  the  Internal  Revenue  Code  of  1986. 
and  the  amount  of  any  overpayment 
being  recovered  under  Part  340  of  this 
chapter.  The  net  amount  remaining  shall 
then  be  certified  to  the  United  States 
Treasury  Department  for  payment  to  the 
employee,  unless  a  portion  of  such 
amount  has  been  attached  in 
accordance  with  Part  350  of  this  chapter, 
(e)  Sickness  beneHts  shall  continue  to 
be  certified  for  payment  pursuant  to  the 
foregoing  paragraphs  for  the  duration  of 
the  employee's  period  of  continuing 
sickness,  subject  to  the  statutory 
maximums  prescribed  in  section  2(c]  of 
the  Railroad  Unemployment  Insurance 
Act.  See  also  Part  336  of  this  chapter. 

Dated  May  30. 1988. 

By  authority  of  the  Board. 
BMbkaEnraU. 
Secretary  to  the  Board. 
[FR  Doc  80-13455  Piled  6-6-89: 8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  795  and  799 
IOPTS~«20MB;  FRL  359»-C) 

Cydohaxana;  PropoMd  Tast  Rules; 
Raopaning  of  Commant  Parted 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTKMC  Proposed  rule. 


:  EPA  is  reopening  the 
comment  period  on  its  proposed  rule 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  to  require  testing 
on  cyclohexane  (52  PR  19096;  May  20. 
1987).  This  additional  period  will  permit 
comment  on  an  additional  finding 
supporting  the  proposed  rule. 
OATn:  Written  comments  must  be 
received  by  July  7, 1980.  If  persons 
request  an  opportunity  to  submit  oral 
comments  by  )uly  7. 1989.  EPA  will  hold 
a  public  meeting  on  this  proposed  rule  in 
Washington,  DC.  For  further  information 
or  arranging  to  speak  at  the  meeting  see 
Unit  III.  of  this  preamble. 

wnnwcti:  Submit  written  comments  in 
triplicate  identified  by  the  document 
control  number  (OFrS-42094B)  to: 
TSCA  PubUc  Docket  Office  (TS-793). 
Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 


Agency.  Room  NE-G004. 401 M  Street 
SW..  Washington.  DC  2046a 

The  public  record  supporting  this 
action  is  available  for  inspection  at  the 
above  address  fit>m  8  a jn.  to  4  pjn., 
Monday  through  Friday,  except  legal 
holidays. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  disclosed  publicly  by  EPA  by  placing 
it  in  the  public  record  without  prior 
notice  to  the  submitter. 

FON  RMTHSI  MFOfMMTION  CONTACT 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm  EB-44. 401 M 
Street.  SW..  Washington,  DC  2046a 
(202)  554-1404.  TDD  (202)  554-1404. 
SliPPLEMENTAMY  MiTOMIATION:  In  the 

Federal  Regbter  of  May  20. 1987  (52  FR 
19096).  EPA  issued  a  proposed  rule  for 
cyclohexane  for  health  effects  testing 
(Ref.  1).  EPA  is  reopening  the  comment 
period  to  permit  comment  on  an 
additional  finding  supporting  the 
proposed  rule.  The  non-confidential 
information  on  which  this  additional 
finding  is  based  is  now  available  for 
review  in  the  public  docket. 

I.  Background 

EPA  proposed  health  ejects  testing 
for  cyclohexane  under  secion  4  of  the 
Toxic  Substances  Control  Act  (TSCA) 
(Ref.  1).  EPA  concluded  in  its  proposed 
rule  (Ref.  1)  that  there  is  sulMtantial 
production  of  cyclohexane  and  there  is 
or  may  be  substantial  human  exposure 
to  cyclohexane:  that  there  are 
insufficient  data  and  experience  to 
determine  the  effects  of  manufacturing, 
processing,  and  use  of  cyclohexane  on 
human  health:  and  that  testing  is 
necessary  to  develop  these  data. 

n.  Emissions/Releases  to  the 
Environment 

On  the  basis  of  recently  compiled 
information  obtained  pursuant  to 
section  313  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA).  Pub.  L  99-499.  EPA  also  finds 
under  section  4  of  TSCA  that 
cyclohexane  •'  •  •  ♦  enters  or  may 
reasonably  be  anticipated  to  enter  the 
environment  in  substantial  quantities 
•  *  *."  (15  U.S.C.  sec.  2603(a)(l)(B)(i)). 


EPA  is  reopening  the  ctHnment  period  to 
solicit  comment  on  this  additional 
finding. 

Title  in  of  SARA,  also  known  as  "The 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1966."  requires 
owners  and  operators  of  facihties  that 
manufacture,  process,  or  otherwise  use 
certain  tisted  toxic  chemicals  to  provide 
information  on  the  amount  of  release  of 
such  chemicals  to  EPA  by  July  1  of  each 
year.  Cyclohexane  is  on  the  list  of  toxic 
chemicals  provided  by  Congress  (see  40 
CFR  372.65  (1988)).  EPA  has  reviewed 
the  1988  submissions  of  1987  release 
data  and  has  determined  that 
cyclohexane  is  released  into  the 
environment  in  substantial  quantities. 
Specifically,  EPA  has  determined  that 
1987  emissions  of  cyclohexane  exceeded 
4.77  miUion  kilograms  (10.5  million 
pounds  (Ref.  2))  and  EPA  has  concluded 
that  such  release  is  sufficient  basis  for  a 
finding  of  substantial  release  under 
TSCA  section  4(a)(l)(B.)  EPA  has  added 
the  Toxic  Release  Inventory  System 
(TRIS)  data  base  printout  of  SARA 
section  313  submissions  on  cyclohexane 
(Ref.  3)  to  the  rulemaking  record  for  this 
proposed  test  rule  and  solicits  comment 
on  inclusion  of  this  additional  finding  in 
the  final  rule. 

m.  Public  Meeting 

If  i>ersons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
additional  proposed  finding,  EPA  will 
hold  a  public  meeting  after  the  close  of 
the  public  comment  period  in 
Washingotn,  DC.  Persons  who  wish  to 
attend  or  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  (202)  554-1404 
by  July  7, 1989.  Oral  comments  at  this 
meeting  will  be  limited  solely  to  this 
additional  finding  and  may  not  address 
any  other  aspect  of  the  proposed  rule.  A 
meeting  will  not  be  held  if  members  of 
the  public  do  not  indicate  that  they  wish 
to  make  oral  presentations.  While  the 
meeting  will  be  open  to  the  public, 
active  participation  will  be  limited  to 
those  persons  who  arranged  to  present 
comments  and  to  designated  EPA 
participants.  Attendees  should  call  the 
TAO  before  making  travel  plans  to 
verify  whether  a  meeting  will  be  held. 

Should  a  meeting  be  held,  EPA  will 
transcribe  the  meeting  and  include  the 
written  transcript  in  the  public  record. 
Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 
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rV.  Kutamaking  raooid 

EPA  has  established  a  record  for  this 
rulemakmg  (docket  number  OFTS- 
42094B).  This  record  inchides  all 
uiformatioa  considered  in  the 
devekipment  of  the  proposed  rule  and 
appropriate  Federal  Ragtoter  notices. 
EPA  will  continue  to  supplement  the 
record  with  addittooal  infbnnation  at  H 
is  received. 

The  record  includes  all  informatioo 
refierenced  in  support  of  tW  May  2a 
1907  proposal  and  the  fblkming 
information: 

HcfBf&OC9B 

(1)  Notice  of  Proposed  Rulemaking. 
Cyclohexane  (52  PR  19096;  May  2a  1967). 

(2)  USEPA.  Engfaioering  Asaeesment 
Cydohexaae;  Environmental  Releases. 
Prepared  by  Panka)  Garg,  Bnviromnental 
PretectioB  Agem^,  OCBoe  of  Pesticidas  and 
Toxic  SutMtances.  Washington.  DC 
(December  3, 1968). 

(3)  USEPA  Toxic  Release  Inventorr 
System:  Chemical  Profile  Report  for 
Cyctohexam.  Environmental  Protection 
AgBncy,  (MBce  of  Pesticides  and  Toxic 
Substanoes.  WaaUogtoa  DC  (Apr9  20. 1989). 

V.  Other  Regulatory  Requirements 

EPA  discussed  Executive  Order  12291. 
The  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act  in  detail  in 
the  May  20, 1987,  proposal;  and  no 
changes  are  indicated  for  this  notice. 

List  of  Subjects  in  40  CFR  Parts  795  and 

799 

Testing,  Environmental  protection. 
Hazardous  substances,  Chemicals. 
Recordkeeping  and  reporting 
requirements. 

Dated:  May  30. 1980. 
Dwain  Winters, 

Acting  Director.  Office  of  Toxic  Substaitcee. 
[FR  Doc.  86-13477  Filed  &-&-80: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Resaarch  and  Spadal  Programs 
Administration 

49  CFR  Part  192 
[Docket  No.  106;  Notice  1] 

Transportation  of  Hydrogen  Stilflda  l>y 
Pipelina 

AQENCv:  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation  (DOT). 
ACTION:  Advance  notice  of  proposed 
ridemaking  (ANHIM). 

StiMMAiiv:  This  notice  requests 
information  to  determine  the  need  for 
regulations  to  control  the  conceatratioa 


of  hydrogen  sulfide  (HtS)  in  natural  gas 
pipeline  systems.  There  have  been 
several  instances  in  which  H»S  has 
entered  pipelines  inadvertendy.  High 
concentrations  may  be  extremely  toxic 
if  released  and  HtS  is  detrimental  to 
steel  pipe. 

DATES:  Interested  parties  are  invited  to 
submit  comments  by  September  5. 1989. 
AOonesaeS:  Send  comments  in 
duplicate  to  the  Dockets  Unit  Room 
M17.  Office  of  Pipeline  Safety,  Research 
and  Special  Programs  Administration. 
VS.  Department  of  Ttansportstion.  400 
Seventh  Street  SW..  Wadiington.  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  docketed 
material  will  be  available  for  inspection 
and  copying  in  Room  8428  between  8:30 
ajn.  and  5:60  p.m.  ead)  business  day. 
TOR  HMTHER  INFOMiATION  OONTACT. 

Cesar  De  Leon,  (202)  36ft-4S83.  regarding 
the  subject  matter  of  this  document  or 
the  Dockets  Unit  (202)  366-504a  for 
copies  of  this  document  or  other 
material  in  the  docket 


Background 

Natural  gas  produced  from  some  gas 
production  wells  has  significant 
concentrations  of  toxic  HsS.  This  gas. 
commonly  called  "sour  gas"  is 
"sweetened"  by  removing  the  HiS  fiom 
the  natural  gas  in  treatment  plants 
before  the  natural  gas  is  introduced  into 
the  transmission  pipelines.  The  Mary 
Arm  Field  in  Mobile  Bay  in  Alabama 
produces  natural  gas  averaging  7V^ 
percent  or  75,000  parts  per  miUion  (PPM) 
ofHiS. 

At  present  the  federal  gas  pipeline 
safety  regulations,  49  CFR  Part  192.  do 
not  specifically  address  all  the  safety 
risks  associated  with  the  presence  of 
HtS  in  natural  gas,  such  as  those 
involving  sulfide  stress  cracking  and 
toxicity  effects. 

Hydrogen  sulfide  is  a  toxic  coloriess. 
flammable  gas  %vfaich  is  poisonous,  if 
inhaled,  especially  at  concentrations  in 
excess  of  300  PPM  (Vio  of  1  percent). 
Persons  will  lose  consciousness  after  5 
minutes  of  breathing  HjS  at 
concentrations  of  100  PPM  and  death 
results  very  quickly  thereafter. 

Considerable  research  has  been 
conducted  to  describe  the  effects  of  HtS 
on  the  sulfide  stress  cracking  of  line 
pipe  and  to  additionally  describe  the 
effects  of  stress  corrosion  cracking 
mechanisms  in  line  pipe  [1].  Research 
has  shown  a  substantial  increase  in 
threshold  stress  (stress  below  which 
HaS  has  no  effect  on  sulfide  stress 
craddng)  with  decreasing  HbS 
concentration  [2].  For  HtS 


concentrations  of  5  PPM  or  less  there  is 
no  measorable  effiect  on  the  sulfide 
stress  cracking  potential  for  high 
strength  steel  pipe.  For  hi^ 
concentration  of  HsS  ( >  3.000  PPM)  and 
applied  stress  levels  above  70  percent  of 
die  yield  stress,  the  time  to  failure 
decreases  dramatically  (2. 3). 

Recent  Inddants  Reported  by  NTSB 
Involving  Relsases  at  H»8  Into  Gas 
Pipeline  Systaois 

Califomia.  One  incident  (4]  arose  on 
December  28. 1983,  when  the  Pacific 
Offishore  Pipeline  Company's  (POPCO) 
Las  Flores  (Canyon  Gas  Treatment  Plant 
was  placed  in  service.  In^Muities. 
including  HiS,  were  to  be  removed  from 
producing  wells  in  the  Santa  Ynez  Unit 
(an  offiriiore  field  in  the  Santa  Barbara 
Channel).  The  cleaned  gas  would  be 
delivered  by  pipeline  to  the  Las  Flores 
Canyon  GaS  Treatment  Plant  where 
POPCO  would  then  deUver  it  to  the 
Soudiem  California  Gas  Company 
(SCG)  system  for  distribution  to  its 
natural  gas  customers. 

Ehie  to  the  failure  of  an  automatic  gas 
analyzer,  gas  was  contaminated  by  200 
VVM.  of  HsS  and  entered  die  SCG 
distribution  system.  The  analyzer  was 
repaired  following  the  interruption  of 
gas  flow.  After  the  gas  flow  was  re- 
initiated, further  analysis  indicated  16 
I¥M  HtS  in  the  gas  stream  and  flow  was 
again  stopped,  llie  Occupational  Safety 
and  Health  Administration  (OSHA) 
regulations  limit  long  term  exposure 
levels  of  people  to  vij&  at  10  I¥M.  This 
introduction  of  HsS  into  die  SCG 
distribubon  system  resulted  in  a 
notification  of  evacuation  for  over  204)00 
people. 

A  second  incident  |4]  involving  HsS 
entering  the  SCG  system  occurred  on 
May  12. 1984.  at  die  WUmingtoa 
Califomia,  gas  deUvery  point  Following 
this  incident  the  Cahfornia  Public 
Utilities  Commission  (PUC)  requested 
that  all  SCG  locations  that  could  receive 
contaminated  gas  be  equipped  with 
automatic  HiS  analyzers  and  shut-off 
equipment  The  shut-off  concentration 
would  be  set  at  between  4  PPM  and  10 
PPM. 

As  a  result  of  these  incidents  in 
California,  the  California  PUC  has 
required  that  its  previously  determined 
upper  limit  be  monitored  by  automatic 
equipment  on  a  daily  basis  at  gas  supply 
points. 

Texas.  On  August  11. 1967.  automatic 
HjS  monitoring  equipment  at  the  KG 
Gas  Processors,  limited,  gas  processing 
plant  near  Winters,  Texas,  indicated 
that  an  excessive  amount  of  HsS  was 
entering  the  gas  stream  being  delivered 
to  Lone  Star  Gas  Company  [4].  The 
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supply  was  shut  off  and  attempts  to 
contact  Lone  Star  personnel  were 
initiated.  Although  no  new 
contaminated  gas  was  entering  the  Lone 
Star  system,  customer  complaints  were 
received  triggering  actions  by  Lone  Star 
to  analyze  the  gas.  Gas  company 
personnel  found  HiS  in  concentrations 
of  1,600  PPM  and  greater  and  purged  the 
entire  system.  The  excessive 
concentrations  of  (^S  were  not  detected 
because  automatic  shut-off  equipment  at 
KG  had  failed  to  operate  in  response  to 
the  automatic  monitor  and  Lone  Star's 
monitoring  equipment  had  been 
removed  for  repair  at  that  time. 

Incidents  Reported  in  Canada 

During  a  25-year  period.  22  instances 
have  been  reported  [5]  where  workers  at 
the  Windfall  sour  gas  field  in  Alberta, 
Canada,  had  been  overcome  by  HiS 
vapors  emanating  from  tanks  that  were 
being  filled  by  sour  crude  or  gas 
condensates.  Because  H*S  is  heavier 
than  air,  it  will  flow  out  of  the  top 
opening  or  vent  line  from  tanks  and  in 
still  air  will  accumulate  in  dangerous 
concentrations  near  ground  level.  Such 
an  occurrence  could  be  extremely 
hazardous  if  a  pipeline  carrying  HiS 
ruptured  in  a  Class  3  or  4  location. 

RecoDunendatioos  by  the  National 
Transportetioo  Safety  Board  (NTSB) 

Current  federal  regulations  in  49  CFR 
Part  192  do  not  require  gas  content  and 
quality  monitoring.  Additionally,  the 
RSPA  gas  incident  reporting  criteria  (49 
CFR  191.3)  do  not  specifically  require 
that  events  such  as  the  preceding  [4,5] 
be  reported.  Therefore,  the  full  extent  of 
the  problems  associated  with  HjS  in 
pipelines  is  not  known.  However,  from 
its  review  of  Lone  Star's  records,  NTSB 
found  that  since  1977, 11  incidents 
involving  the  release  of  excessive 
quantities  of  HiS  into  its  pipeline  system 
had  occurred.  In  consideration  of  the 
potential  for  serious  injury  or  death 
following  the  release  of  t^S  and 
resultant  human  exposure,  the  NTSB 
recommended  that  RSPA: 

(1)  Establish,  based  on  known 
toxicological  data,  a  maximum 
allowable  concentration  of  hydrogen 
sulfide  in  natural  gas  pipeline  systems, 
and  amend  49  CFR  Part  192  to  reflect 
this  determination.  (Class  II,  Priority 
Action)  (P-88-1) 

(2)  Revise  49  CFR  Part  191  to  require 
that  pipeline  operators  report  all 
incidents  in  which  concenti-ations  of 
hydrogen  sulflde  in  excess  of  the 
maximum  allowable  concentration  are 
introduced  into  pipeline  systems  that 
transport  natural  gas  intended  for 
domestic  or  commercial  purposes. 
(Class  III,  Longe^Term  Action)  (P-68-2) 


(3)  Require  gas  pipeline  operators  to 
install  on  their  systems  equipment 
capable  of  automatically  detecting  and 
shutting  off  the  flow  of  gas  when  the 
maximum  allowable  concentrations  of 
hydrogen  sulfide-contaminated  gas  are 
exceeded.  (Qass  lU,  Longer-Term 
Action)  (P-88-3) 

Discussion 

Generally  speaking,  operators  of 
natural  gas  pipelines  do  not  monitor  gas 
quality  at  the  custody  transfer  point. 
The  producer  is  ordinarily  contractually 
obligated  to  supply  gas  of  a  speciRed 
quality  (moistiire  content  HiS. 
elemental  sulfur,  BTU  content  etc.).  Gas 
quality  monitoring  is  therefore  the 
responsibility  of  ^e  producer.  At 
present,  it  is  not  clear  how  many 
operators  monitor  gas  quality.  In  the 
case  of  the  Las  Flores  Canyon  Gas 
Treatment  Plant  supplying  SCG,  both 
producer  and  operator  had  gas 
monitoring  and  alarm  systems. 

HaS  poses  risks  to  both  health  [6]  and 
to  the  integrity  of  pipeline  structures 
1,2,3].  HaS  is  a  toxic,  colorless, 
lammable  gas  which  is  poisonous  if 
nhaled.  It  is  considered  to  be 
immediately  dangerous  to  life  and 
health  at  concentrations  of  300  PPM  and 
at  concenti-ations  of  1,000  PPM  it  causes 
immediate  unconsciousness  and  death. 
The  OSHA  has  established  an  upper 
concentration  level  of  10  PPM  for 
prolonged  (8  hours)  workplace  exposure 
to  HaS. 

The  effects  of  HiS  on  pipe  metal 
depend  to  a  large  extent  on  pressure, 
steel  chemistry,  and  duration  of 
exposure  [2.3].  Spontaneous  cracking 
can  be  a  problem  even  at  low 
concentrations  if  the  HjS  contamination 
is  not  eliminated.  Conversely,  if  a  high 
concenti-ation  (>  3.000  PPM)  of  H»S  is 
accidentally  introduced  into  a 
transmission  or  distribution  system 
operating  at  for  example,  72  percent  of 
specified  minimum  yield  strength,  failure 
could  occur  in  as  little  as  10  hours. 

The  ratio  of  threshold  stress  (sti-ess  at 
which  spontaneous  cracking  occurs)  to 
yield  stress  is  approximately  1.0  at  an 
HiS  concentration  of  100  PPM  for  API 
5LX-85  pipe  steel.  However,  for  an  HjS 
concentration  equal  to  or  greater  than 
3,000  PPM,  this  ratio  is  about  0.7. 

The  time  to  failure  for  API  5LX-65 
pipe  steel  is  a  very  sensitive  function  of 
the  applied  stress  to  yield  stress  ratio 
from  100  percent  of  yield  to  about  70 
percent  of  yield  for  a  concentration  of 
HaS  of  3,000  PPM.  Below  this  level  of 
applied  sti^ss.  the  time  to  failure 
increases  dramatically  from  10  to  20 
hours  to  well  beyond  a  thousand  hours. 

It  has  also  been  shown  that  high  yield 
strength  and  high  hardness  (Rockwell  C 


above  22)  steels  are  more  susceptible  to 
sulfide  stress  cracking  than  lower 
strength  steels. 

Recent  studies  [7]  have  shown  that 
the  pH  level  of  condensates  in  the 
pipeline  may  be  more  important  than  the 
exact  hydrogen  sulfide  level.  Sulfide 
stress  cracking  tends  to  be  enhanced  at 
lower  pH  levels,  especially  in  the 
presence  of  COa. 

In  addition  to  sulfide  stress  cracking, 
hydrogen  induced  cracking  or  blistering 
can  occur  in  the  presence  of  FbS.  This 
type  of  cracking  is  sometimes  referred  to 
as  stepwise  cracking.  Hydrogen  induced 
cracking  can  occur  in  the  absence  of 
stress  and  it  occurs  in  time  periods  as 
short  as  a  few  days  from  initial 
exposure. 

Summary  of  Existing  Regulations 

7.  Federal  Regulations 

49  CFR  192.125(d).  Design  of  copper  pipe 

Copper  pipe  that  does  not  have  an 
internal  corrosion  resistant  lining  may 
not  be  used  to  carry  gas  that  has  an 
average  hydrogen  sulfide  content  of 
more  than  0.3  grains  per  100  standard 
cubic  feet  of  gas. 

49  CFR  192.475,  Internal  corrosion 
control:  General 

(a)  Corrosive  gas  may  not  be 
transported  by  pipeline  unless  the 
corrosive  effect  of  the  gas  on  the 
pipeline  has  been  investigated  and  steps 
have  been  taken  to  minimize  internal 
corrosion. 
*        •        *        «        • 

(c)  Gas  containing  more  than  0.1  grain 
of  hydrogen  sulfide  per  100  standard 
cubic  feet  may  not  be  stored  in  pipe-type 
or  bottle-type  holders. 

49  CFR  195.418.  Internal  corrosion 
control 

(a)  No  operator  may  transport  any 
hazardous  liquid  that  would  corrode  the 
pipe  or  other  components  of  its  pipeline 
system,  unless  it  has  investigate  the 
corrosive  effect  of  the  hazardous  liquid 
on  the  system  and  has  taken  adequate 
steps  to  mitigate  corrosion. 


2.  State  Regulations 
California  General  Order  58 

At  present  California  is  seeking  to 
establish  a  maximum  allowable  level  of 
hydrogen  sulfide  in  natural  gas  pipeline 
systems.  The  level  to  be  proposed  by 
General  Order  GO-58-A7  is  set  forth  in 
Item  7.  Purity  of  Gas,  as  follows: 

(a)  Hydrogen  Sulfide.  No  gas  supplied 
by  any  gas  utility  for  domestic, 
commercial,  or  industrial  purposes  in 
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this  state  shall  contain  more  than  one- 
fourth  (0.25)  grain  of  hydrogen  sulfide 
per  one  hundred  (100)  standard  cubic 
feet. 

(b)  Total  Sulfur.  No  gas  supplied  by 
any  gas  utility  for  domestic,  commercial, 
or  industrial  purposes  shall  contain 
more  than  thirty  (30)  grains  of  total 
sulfur  per  one  hundred  (100)  standard 
cubic  feet 

(c)  Test  procedures  used  to  determine 
the  amounts  of  hydrogen  sulfide  and 
total  sulfur  shall  be  in  accordance  %vith 
accepted  gas  industry  standards  and 
practices. 

Michigan  Rule  299 

The  State  of  Michigan  Department  of 
Natural  Resources,  Geological  Survey 
Division,  Oil  and  Gas  Operations,  has  a 
comprehensive  set  of  regulations 
entitled  "Hydrogen  Sulfide 
Management"  These  regulations  deal 
Yfith  definitions,  set  standards  for 
equipment  establish  duties  of  the  well 
operator,  define  which  wells  are 
regulated,  and  define  location  of  wells 
and  processing  equipment.  In  addition, 
the  regulations  establish  training 
requirements  of  personnel  contingency 
plans  for  drilling,  drilling  operations, 
and  briefing  areas. 

In  addition.  Michigan  has  a  detailed 
HtS  Rules  Supplement  which  further 
defines  which  class  of  well  and 
associated  gathering  lines  is  affected  by 
a  particular  rule  or  section  of  the  rule. 

Michigan  Rule  460 

The  Michigan  Department  of 
Commerce,  Public  Service  Commission, 
has  established  Rule  460.  'Technical 
Standards  for  Gas  Service."  Rule 
R460.2381  deals  with  gas  purity. 

Michigan  Rule  81  (R460.2381) 

(1)  Gas  distributed  by  utilities  to 
customers  shall  not  contain  more  than 
0.3  grains  of  hydrogen  sulfide  or  more 
than  20  grains  of  total  sulfur  per  100 
cubic  feet  (about  10  PPM),  including  the 
sulfur  in  any  hydrogen  sulfides. 

(2)  Gas  distributed  by  utilities  to 
customers  shall  not  contain  flammable 
liquids  in  quantities  that  interfere  with 
the  normal  operation  of  customer's 
equipment 

Texas  Rule  36 

The  Railroad  Commission  of  Texas 
has  adopted  various  versions  to  Rule  36 
entitied  "Oil.  Gas.  or  Geothermal 
Resource  Operation  in  Hydrogen  Sulfide 
Areas."  (revised  September  15, 1985). 

Rule  36  contains  general  provisions 
for  determining  the  hydrogen  sulfide 
concentration  in  the  gaseous  mixtiire  in 
an  operations  or  system.  It  explains  how 
to  determine  the  radius  of  exposure  in 


terms  of  concentratioa  as  a  function  of 
distance  from  the  source.  Storage  tanks, 
warning  markers,  security,  materials, 
and  equipment  selection  requirements 
are  all  covered  in  the  general  provisions 
section. 

The  rule  additionally  provides 
guidance  and  regulations  for 
contingency  and  emergency 
preparedness.  The  rule  provides  a 
frameworic  for  appropriate  field 
operations,  including  inspection,  drilling, 
training  of  personnel,  accident 
notification,  reporting  requirements,  and 
new  well  completion  reporting  of  FfaS 
concentration  levels. 

3.  Canadian  Regulations 

The  Canadian  Standard  Z184-1975. 
"Gas  Pipeline  Systems,"  contains  a 
number  of  provisions  pertaining  to  soar 
gas  service.  Section  3.4  is  entitled 
"Requirements  for  Sour  Gas  Service." 
This  section  sets  forth  special  s«vice 
requirements  for  piping  and  all 
components  in  contact  with  sour  gas. 

Soction  4.10.  "Inspection  and  Testing 
of  Production  Welds,"  Includes  a 
subsection  4.I0L2.1.4  which  requires  that 
all  welds  in  a  sour  gas  system  shall  be 
radiographically  inspected  for  100 
percent  of  the  circimiference. 

Section  4.11.3.3  requires  that  there  be 
no  area  of  inadequate  penetration  or 
incomplete  fusion  between  the  root  bead 
and  pipe  metal  on  welds  in  sour  gas 
systems. 

Section  4.11.4.4.  "Welds  in  Sour  Gas 
Systems."  This  section  requires  that 
welds  be  free  of  uiuepaired  bum- 
throu^ 

Section  4.11.8.4  requires  that  there  be 
no  undercutting  adjacent  to  the  root 
bead  on  welds  in  sour  gas  systems. 

Section  6.4.8.1.2  permits  testing  with 
sour  gas  only  in  remote  Class  1  locations 
when  other  test  media  are  not  available. 

Section  6.4.5.1(c) — suitable  measures 
shall  be  taken  to  prevent  failures  due  to 
such  mechanisms  as  metal  loss 
corrosion,  hydrogen  embrittlement 
stress  corrosion  cracking  and  hydrogen 
blistering  [in  sour  gas  systems],  and 
provisions  shall  be  made  for  monitoring 
stations  to  assess  internal  corrosion. 

Request  for  Information 

Since  RSPA  has  no  regulations 
regarding  maximum  HaS  concentration 
in  gas  pipeline  systems  (other  than  gas 
holders  and  copper  pipeline],  RSPA 
would  like  to  have  additional 
information  to  appropriately  assess  the 
need  for  establishing  such  regulations. 

To  assist  RSPA  in  evaluating  the  need 
for  additional  regulations,  interested 
parties  are  invited  to  answer  the 
following  questions  and  submit  relevant 
information  including  any  accident 


experience  (if  appUcable)  associated 
with  HaS  release(s). 

(1)  What  factors  should  be  considered 
in  determining  the  need  for  a  maximum 
allowable  concentration  of  hydrogen 
sulfide  in  natival  gas  pipeline  systems? 
What  should  this  concentration  be? 

(2)  Describe  events  you  know  of  in 
which  hydrogen  sulfide  has  been 
released  fivm,  or  into,  a  pipeline  in 
dangerous  amounts  and  what  were  the 
HaS  concentrations?  What  were  the 
consequences  of  such  releases?  What 
would  be  the  burden  associated  with 
mandatory  reporting  of  such  events? 

(3)  If  you  are  an  operator  receiving  gas 
from  a  producer,  do  you  have  automatic 
HaS  detection  and  shut-off  equipment? 
Do  these  devices  operate  reliably?  For 
such  operators  that  do  not  have  this 
equipment  what  costs  and  other 
burdens  can  be  associated  with 
requiring  use  of  the  equipment? 

(4)  Which  pipelines  transporting  sour 
gas  should  be  subject  to  an  l^ 
monitoring  requirement?  Should  rural 
gas  gathering  lines  be  sobject  to  hbS 
monitoring  requirements,  even  though 
they  are  not  now  subject  to  any  of  the 
Part  192  safety  standards? 

Commenters  are  not  limited  to  filing 
comments  only  on  the  questions 
presented  above  and  may  submit  any 
facts  and  views  consistent  with  the 
intent  of  this  advance  notice.  In 
addition,  commenters  are  encouraged  to 
provide  comments  on  (1)  "major  rule" 
considerations  under  the  terms  of 
Executive  Order  12291:  (2)  "significant 
rule  considerations"  under  the  terms  of 
DOT  regulatory  procedures  (44  FR 
11634);  (3)  potential  environmental 
impacts  subject  to  the  National 
Environmental  Policy  Act  (4) 
information  collection  burdens  that  must 
be  reviewed  under  the  Paperwork 
Reduction  Act  (5)  the  economic  impact 
on  small  entities  under  the  Regulatory 
Flexibility  Act  and  (6)  impacts  on 
Federalism  under  Executive  Order 
12612. 

Authority:  49  App.  U.S.C  1672  and  1804: 49 
CFR  1.53;  Appendix  A  of  Part  1.  and  App.  A 
of  Part  106. 

Issued  in  Washington.  DC  on  )une  1. 1989. 
Rkhud  L.  Beam. 
Director.  Office  of  Pipeline  Safety. 
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[FR  Doc.  89-13400  Piled  6-fr-8e;  &45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1003. 1160, 1162,  and 
1168 

(Ex  Part*  Na  56  (Sub-No.  69)] 

Rules  Qoveming  Applicationa  for 
Operating  Authority;  Revision  of  Form 
OP-1 

AOINCV:  Interstate  CoiiuneK:e 

Commission. 

ACTION:  Proposed  rule;  extension  of  time 

to  file  comments. 


f.  The  deadline  for  filing 
comments  in  response  to  the  notice  of 


proposed  rulemaking  in  this  proceeding 
(54  FR  20679,  May  15, 1989)  concerning 
applications  for  operating  authority, 
revision  of  form  OP-1  has  been 
extended. 

DATK  Comments  are  due  June  28, 1989. 
ADOmtSia:  Send  comments  [an  original 
and  10  copies]  referring  to  Ex  Parte  No. 
55  (Sub-No.  60)  to:  Interstate  Commerce 
Commission.  Office  of  the  Secretary, 
Case  Control  Branch.  Washington.  I)C 
20423. 

FOR  njfrrHm  infoiimation  contact: 

Suzanne  Higgins  O'Malley,  (202)  275- 
7292 

Richard  B.  Felder,  (202)  275-7691.  (TDD 
for  hearing  impaired  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  informadon  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

By  the  Commission,  Heather  J.  Gradison, 
Chairman. 
Norata  R.  McGee, 

Secretary. 

[FR  Doc.  89-13506  Filed  6-6-89;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Citizens'  Advisory  Committee  on  Equal 
Opportunity;  Re-Establishment 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  intends  to  re- 
establish the  Citizens'  Advisory 
Committee  on  Equal  Opportxmity. 

The  purpose  of  the  Committee  is  to 
strengthen  the  Department's  efforts  in 
the  area  of  Civil  Rights.  The  Committee 
will  advise  the  Secretary  and  other 
Officials  of  the  Department  on  aU 
aspects  of  the  Department's  policies, 
practices,  and  procediu'es  which 
promote  equal  opportunity. 

The  re-establishment  of  this 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  and  responsibilities  of  the 
Department. 

Written  comments  on  the  proposed  re- 
establishment  of  the  Committee  may  be 
sent  to  Naomi  Churchill,  Esq.,  Acting 
Director,  Office  of  Advocacy  and 
Enterprise,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Room  102-W 
Administration  Building,  Washington, 
DC  20250. 10  days  after  publication  in 
the  Federal  Register. 

folin  J.  Franlce,  Jr., 

Assistant  Secretary  for  Administraiton. 
June  1. 1989. 

[FR  Doc.  89-13447  Filed  6-6-89: 8:45  amj 
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Meeting  of  ttte  Citizens'  Advisory 
Committee  on  Equal  Opportunity 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  annoimceraent  is  made 
of  the  following  committee  meeting: 

Name:  Citizens'  Advisory  Committee 
on  Equal  Opportunity. 

Date:  June  19-21, 1989. 

Place:  The  Warwick  Hotel,  1776  Grant 
Street,  Denver,  Colorado  80203. 


Time:  8:30  a.m.-5KX)  p.m. 

Purpose:  Advise  the  Secretary  on  the 
effectiveness  of  program  directives  that 
are  designed  to  achieve  compliance; 
review  all  aspects  of  the  Department's 
policies,  practices,  and  procedures 
which  promote  equal  opportunity; 
recommend  changes  in  Department 
rules,  regulations,  and  orders  to  assure 
that  Departmental  activities  are  free 
from  discrimination  based  on  race, 
color,  sex,  religion,  national  origin,  age, 
marital  status,  and  handicap: 
additionally,  the  Conmiittee  will  focus 
on  problems  and  issues  affecting  the 
elderly.  Native  Americans,  and  Small 
Scale  Agriculture  in  USDA  programs. 

The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit.  Persons  who 
wish  to  address  the  Committee  at  the 
meeting  or  who  wish  to  file  written 
comments  before  or  after  the  meeting 
should  contact  William  C.  Payne,  Jr., 
Deputy  Associate  Director,  Equal 
Opportunity,  Office  of  Advocacy  and 
Enterprise,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Room  1226  South  Building, 
Washington.  DC  20250,  (202)  447-5681, 
TTD  (202)  382-1130. 

Written  statements  may  be  submitted 
until  July  7, 1989. 
Dana  A.Froe, 

Acting  Deputy  Associate  Director,  Equal 

Opportunity. 

June  1, 1989. 

[FR  Doc.  89-13448  Filed  6-6-89;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Dodctt  No.  89-086] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  ttie 
Khapra  Beetle  Eradication  Program 

agency:  Animal  and  Plant  Healtii 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  analyzing  the 
potential  environmental  effects  of  the 
eradication  of  khapra  beetle  infestations 
from  structures  and  conveyances.  Based 


on  the  assessment  we  have  determined 
that  no  significant  adverse  effect  on  the 
environment  will  result  from 
implementation  of  the  selected 
alternative.  Therefore,  we  will  not 
prepare  an  environmental  impact 
statement  for  this  program. 

addresses:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  may  be 
obtained  from  Michael  T.  Werner. 
Deputy  Director.  Environmental 
Docimientation,  Biotechnology. 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  850,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 

The  environmental  assessment  is 
available  for  public  inspection  at  the 
above  address.  Hours  for  inspection  are 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT 
Michael  T.  Werner,  Deputy  Director, 
Environmental  Documentation,  ■■ 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  850. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8565. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  khapra  beetie  [Trogoderma 
granarium  Everts)  is  a  plant  pest  that 
damages  grain  and  cereal  products, 
seeds,  cottonseed  meal,  nut  meats,  dried 
fruits,  and  other  products.  The  pest  can 
cause  serious  damage  to  stored  plant 
products.  When  infested  plant  products 
are  left  undisturbed  in  storage  for  long 
periods  of  time,  total  loss  can  be 
expected.  This  insect  is  a  threat  to 
billions  of  bushels  of  impotent  stored 
plant  products  in  the  United  States. 

The  khapra  beetie  eradication 
program  has  the  following  primary 
goals:  (1)  To  eradicate  infestations  of 
khapra  beetie  from  structures  and 
conveyances  in  a  prompt,  e^cacious 
and  envirormientally-sound  manner  (2) 
to  prevent  the  spread  of  the  Ichapra 
beetie  to  other  uninfested  areas  in  the 
United  States;  and  (3)  to  maintain  the 
khapra  beetle-free  status  of  the  United 
States. 

The  following  alternatives  were 
considered  in  selecting  the 
recommended  course  of  action: 
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(1)  No  action. 

(2)  Methyl  bromide  fumigation. 

(3)  Malathion  aurface  treatment,  and 

(4)  Integrated  control. 

The  environmental  assessment 
anaylyzed  the  alternatives  with  respect 
to  program  efficacy,  potential 
environmental  consequences,  and 
cumulative  effects.  Program  operational 
procedures  and  mitigaUve  measures 
were  also  considered  with  respect  to 
their  ability  to  minimiie  environmental 
consequences.  The  preferred  alternative, 
integrated  control,  will  employ  the 
component  chemical  alternatives, 
methyl  bromide  fumigation  and/or 
malathion  surface  treatment,  for 
structures  and  conveyances. 

This  khapra  beetle  eradication 
program  will  use  treatment  procedures 
«vithin  extremely  restricted  areas,  such 
as  warehouses,  silos,  ships,  and 
containers.  Only  a  few  treatments, 
approximately  hve  to  ten,  would  be 
required  in  an  average  year. 

After  considering  the  effects  of 
implementing  the  selected  alternative, 
we  have  concluded  there  will  be  no 
primary  or  secondary  effects  on  the 
human  environment  as  a  result  of  the 
program,  and  that  no  adverse  effects  are 
foreseen.  We  have  also  considered 
cumulative  impacts,  and  anticipate  that 
the  program  will  have  a  beneficial  effect 
on  the  environment  through  the 
coordination  and  planned  reductimi  of 
current  pesticide  use. 

In  the  environmental  assessment  we 
evaluated  the  uniqueness  or  rareness  of 
resources  being  affected  and  concluded 
that  the  selected  alternative  will  not 
have  an  effect  on  the  continued 
existence  of  any  endangered  or 
threatened  species,  or  result  in  the 
destruction  or  adverse  modiHcation  of 
the  habitats  of  those  species. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1978,  and  44  FR  51272-51274, 
August  31. 1979). 

Done  in  Washington,  DC.  this  Ist  day  of 
|un«  198S. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  88-13469  Piled  6-6-89:  8:45  am] 

SMXMa  COOC  1410-34-11 


IDodiet  No.  W-092) 

AvatabiHty  of  EnvlrofNiMntsI 

ASMSSnMnl  OTa  rlfiOiny  Oi  NO 

Significant  Impact  Ralatlva  to  laauanca 
of  a  PMinN  to  FMd  Tatt  QmiatlcaMy 
cnymvarMi  nariNCioa  lONTam 
SoyiMan  Planta 

aocncy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  of  genetically  engineered 
soybean  plants  in  Whiteville, 
Tennessee.  The  soybean  plants  express 
a  modified  5-enolpynivyl-3- 
phosphoshikimate  (EPSP)  synthase, 
which  is  intended  to  make  the  plants 
tolerant  to  the  herbicide  glyphosate.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  soybean  plants 
will  not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Apiculture.  Room 
850,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  White,  Biotechnologist, 
Biotechnology  Permit  Unit, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-034-15. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 


pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Mant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Monsanto  Agricultural  Company,  St. 
Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  soybean 
plants  genetically  engineered  to  express 
a  modified  5-enolpyruvyl-3- 
phosphoshikimate  (EPSP)  synthase, 
which  is  intended  to  make  the  plants 
tolerant  to  the  herbicide  glyphosate.  The 
field  trial  is  to  take  place  in  Whiteville, 
Tennessee. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
soybean  plants  under  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  i>est  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Monsimto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
Uterature,  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'S  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
envirorunental  assessment 

1.  A  gene  encoding  a  modified  5- 
enolpyruvyl-3-pho8pho8hikimate 
synthase  which  is  not  inhibited  by  the 
herbicide  glyphosate  has  been  inserted 
into  the  soybean  chromosome.  In  nature, 
chromosomal  genetic  material  can  only 
be  transferred  to  other  sexually 
compatible  plants  by  cross-pollination. 
In  this  field  trial,  the  introduced  gene 
cannot  spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plot  is 
a  sufficient  distance  from  any  sexually 
compatible  plants  with  which  it  might 
cross-pollinate. 
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2.  Neither  the  5-enolpyTuvyl-3- 
phosphoshikimate  synthase  gene  itself, 
nor  its  gene  product  confer  on  soybean 
any  plant  pest  characteristics.  Traits 
that  lead  to  weediness  in  plants  are 
polygenic  traits  and  caimot  be  conferred 
by  adding  a  single  gene. 

3.  The  plant  from  which  the  5- 
enolpynivyl-3-phosphoshikimate 
synthase  gene  was  isolated  is  not  a 
plant  pest 

4.  The  5-enolpyruvyl-3- 
phosphoshikimate  synthase  gene  does 
not  provide  the  transformed  soybean 
plants  with  any  measurable  selective 
advantage  over  nontransformed 
soybean  plants  in  the  ability  to  be 
disseminated  or  to  become  established 
in  the  environment  • 

5.  The  vector  used  to  transfer  the  5- 
enolpyruvyl-3-phosphoshikimate 
synthase  gene  to  soybean  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  plants. 

6.  The  vector  agent  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  5-enolpyruvyl-3-j)hospho8hikimate 
synthase  gene  into  the  plant  cell,  has 
been  shown  to  be  eliminated  and  no 
longer  associated  with  the  transformed 
soybean  plants. 

7.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 

8.  Glyphosate  is  one  of  the  new 
herbicides  that  is  rapidly  degraded  in 
the  environment  It  has  been  shown  to 
be  less  toxic  to  animals  than  many 
herbicides  commonly  used. 

9.  The  field  test  site  is  small  (less  than 
1  acre)  and  physically  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.]. 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274, 
August  31, 1979). 


Done  at  Washington.  DC,  tliis  Ist  day  of 
]une  1989. 
Lairy  B.  Slagla, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  89-13470  Filed  6-6-89:  8:45  am] 
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IDockst  No.  89-091] 

AvailatHlity  of  Environn>ental 
Assessment  and  Finding  of  No 
Signflcant  Impact  Relattve  to  Issuance 
of  a  Pennit  to  Field  Test  Genetlcalty 
Engineered  Hertiiclde  Tolerant 
SoytMan  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  of  genetically  engineered 
soybean  plants  in  Jersey  Coimty, 
Illinois.  The  soybean  plants  express  a 
modified  5-enolpyruvyl-3- 
phosphoshikimate  (EPSP)  synthase, 
which  is  intended  to  make  the  plants 
tolerance  to  the  herbicide  glyphosate. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  soybean  plants 
%vill  not  present  a  risk  of  introuction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  signficant  impact  on  the 
quality  of  the  human  environment 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESS:  Copies  of  the  enviromental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  James  White,  Biotechnologist 
Biotechnology  Permit  Unit 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  enviommental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 


same  address.  The  enviromental 
assessment  should  be  requested  under 
accession  nimiber  89-034-11. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  be 
believe  are  plant  pests  (regulated 
articles).  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States.  The 
regulations  set  forth  procedures  for 
obtaining  a  limited  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  article  and  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article.  The 
Animal  and  Plan  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  enviromental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  enviomment  of  a 
regulated  article  (see  52  FR  22906). 

Monsanto  Agricultural  Company.  St. 
Louis.  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  soybean 
plants  genetically  engineered  to  express 
a  modified  5-enoIpyruv'yl-3 
phosphoshikimate  (EPSP)  synthase, 
which  is  intended  to  make  the  plants 
tolerant  to  the  herbicide  gl>'phosate.  The 
field  trial  is  to  take  place  in  Jersey 
County.  Illinois. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environmental  of  releasing  the 
soybean  plants  under  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environement. 

The  environmental  aissessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
literature,  provided  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  simimarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  gene  encoding  a  modified  5- 
enolpyruvyl-3-phosphoshikimate 
synthase  which  is  not  inhibited  by  the 
herbicide  glyphosate  has  been  inserted 
into  the  soybean  chromosome.  In  nature. 
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chromosomal  genetic  material  can  only 
be  transferred  to  other  sexually 
compatible  plants  by  cross-pollination. 
In  this  field  trial,  the  introduced  gene 
cannot  spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plot  is 
a  sufficient  distance  from  any  sexually 
compatible  plants  with  which  it  mi^t 
cross-pollinate. 

2.  Neither  the  5-enolpyruvyl-3- 
phosposhikimate  synthase  gene  itself, 
nor  its  gene  product,  confer  on  soybean 
any  plant  pest  characteristics.  Traits 
that  lead  to  weediness  in  plants  are 
polygenic  traits  and  cannot  be  conferred 
by  adding  a  single  gene. 

3.  The  plant  from  which  the  5- 
enolpy  ru  vyl-3-phospho8hikima  te 
synthase  gene  was  isolated  is  not  a 
plantpest. 

4.  The  5-enolpyruvyl-3- 
phospboshikimate  synthase  gene  does 
not  provide  the  transfonned  soybean 
plants  with  any  measureable  selective 
advantage  over  nontransformed 
soybean  plants  in  the  ability  to  be 
disseminated  or  to  become  established 
in  the  environment. 

5.  The  vector  used  to  transfer  the  5- 
enolpyruvyl-S-phosphoshikimate 
synthase  gene  to  soybean  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  plants. 

6.  The  vector  agent  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  5-enolpynivyl-3-phospho8hikimate 
synthase  gene  into  the  plant  cell,  has 
been  shown  to  be  eliminated  and  no 
longer  associated  with  the  transformed 
soybean  plants. 

7.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 

8.  Glyphosate  is  one  of  the  new 
herbicides  that  is  rapidly  degraded  in 
the  environment.  It  has  been  shown  to 
be  less  toxic  to  animals  than  many 
herbicides  commonly  used. 

9.  The  field  test  site  is  small  (less  than 
2  acres)  and  physically  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  &ivironmental  Policy  Act 
of  1968  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 


the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 197a  and  44  FR  51274,  August 
31, 1979). 

Done  at  Washington.  DC,  this  Ist  day  of 
June  1989. 
Larry  B.  Siagle, 

Acting  Adminsiatrator,  Animal  and  Plant 
Health  Inspect/on  Service. 
(FR  Doc  89-13471  Filed  6-6-88;  8:45  am] 


Commodity  Cradit  Corporation 

1989-Crop  Honey  Price  Support 
Program 

AQCNCv:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  of  final  determinations. 

summary:  This  notice  sets  forth  the  final 
determinations  with  respect  to  the  level 
of  price  support,  the  adjustments  to  the 
loan  rate,  and  the  lower  loan  repayment 
provisions  for  the  honey  price  support 
program  for  the  1989  crop  of  honey. 
These  determinations  are  made 
pursuant  to  section  2Dl(b)  of  the 
Agricultural  Act  of  1949,  as  amended. 
EFFCcnvE  OATC:  This  notice  of 
determinations  is  effective  for  the  1989 
crop  of  honey. 

AOORESS:  Bruce  R.  Weber,  Director. 
Commodity  Analysis  Division,  USDA- 
ASCS.  Room  3741,  South  Building.  P.O. 
Box  2415,  Washington,  DC  20013. 

ran  FURTNni  mroiMATiON  contact 
lane  K.  Hiillips,  Agricultural  Economist. 
Commodity  Analysis  Division,  USDA. 
Room  3754  South  Building.  P.O.  Box 
2415.  Washington.  DC  20013,  (202)  447- 
7601.  The  Final  Regulatory  Impact 
Analysis  describing  the  actions  taken  in 
this  notice  of  final  determinations  and 
their  impact  is  available  from  the  above- 
named  individual. 

SUPPLEMENTARY  INFORMATKMi:  This 

notice  of  determinations  has  been  made 
under  USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not-major."  It  has  been 
determined  that  these  determinations 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  exp>ort  markets. 

The  title  and  number  of  the  federal 
assistance  program  to  which  these 
determinations  apply  are:  commodity 
loans  and  purchases;  10.061,  as  found  in 
the  catalog  of  federal  domestic 
assistance. 

It  has  been  determined  that  the 
regulatory  flexibility  act  is  not 
applicable  to  this  notice  of  final 
determinations  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject  of 
this  notice. 

It  has  been  determined  by  an 
enviromental  evaluation  that  this  action 
will  have  no  significant  impact  on  the 
quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

This  program /activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  2015,  Subpart  V,  pubhshed  at  47  FR 
29115  (June  24, 1983). 

Section  201(b)  of  the  Agricultural  Act 
of  1949  (1949  Act),  as  amended,  provides 
that  the  price  support  level  for  the  1989 
crop  of  honey  sh^  t>e  95  percent  of  the 
price  support  rate  for  the  previous  year's 
crop,  but  not  less  than  75  percmt  of  the 
simple  average  price  received  by 
producers  of  honey  for  the  preceding  5 
crop  years,  excluding  the  high  and  low 
years.  The  Onmibus  Budget 
Rec(Kiciliation  Act  of  1987  amended 
section  201(b)  of  the  1949  Act  by  adding 
subparagraph  D  which  requires  that, 
once  the  support  level  has  been 
determined  using  the  above  method,  the 
rate  for  the  1989  crop  must  be  reduced 
by  0.5  cents. 

The  price  support  loan  rate  for  the 
1988  crop  of  honey  was  59.85  cents  per 
pound  prior  to  being  reduced  in 
accordance  with  subparagraph  D  of  the 
1949  Act  This  amount,  when  reduced  by 
5  percent  equals  56.86  cents  per  pound. 
Seventy-five  percent  of  the  simple 
average  price  received  by  producers  in 
the  5  preceding  crop  years,  excluding 
the  highest  and  lowest  years,  is  50.46 
cents  per  pound.  Therefore,  since  the 
established  loan  rate  (56.88  cents  per 
pound)  is  in  excess  of  the  simple 
average  price  received  by  producers. 
56.86  cents  per  pound  is  reduced  by  0.5 
cents  per  pound,  resulting  in  a  price 
support  loan  rale  for  1989-crop  honey  of 
56.36  cents  per  pound. 

In  accordance  with  section  403  of  the 
1949  Act,  the  loan  rate  for  the  1989  crop 
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of  honey  may  be  adjusted  to  reflect 
floral  source,  color,  class,  grade,  and 
other  maiket  differentials,  such  as 
location,  which  are  applicable  to  the 
marketing  of  honey. 

Under  the  provisions  of  section  201(b) 
of  the  1949  Act  the  Secretary  may 
permit  producers  who  have  obtained 
price  support  loans  with  respect  to  the 
1986-1990  crops  of  honey  to  repay  such 
loans  at  a  level  that  is  the  lesser  of: 

(a)  The  loan  level  determined  for  such 
crop;  or 

(b)  Such  level  that  the  Secretary 
determines  will: 

(1)  Minimize  the  number  of  loan 
forfeitures; 

(2)  Not  result  in  excessive  total  stocks 
of  honey; 

(3)  Reduce  the  costs  incurred  by  the 
Federal  Government  in  storing  honey; 
and 

(4)  Maintain  the  competitiveness  of 
honey  in  domestic  and  export  markets. 

This  option  of  permitting  repayment  of 
loans  at  a  rate  less  than  the  original  loan 
rate  has  come  to  be  known  as  the  lower 
loan  repayment  (LLR)  option.  The  lower 
repayment  rates  are  known  as  LLR  rates 
or  levels. 

Accordingly,  on  February  13, 1989,  a 
notice  of  proposed  determinations  was 
published  in  the  Federal  Regbter  (54  FR 
6555)  requesting  comments  concerning 
the  conduct  of  the  price  support  program 
for  honey  through  the  use  only  of  loans 
and  not  purchase  agreements,  providing 
adjustments  to  the  loan  rate  based  on 
color,  class,  grade,  and  other  market 
differentials,  such  as  location,  and 
permitting  repayment  of  such  loans  at 
the  lesser  of  the  loan  level  for  such  crop 
or  at  a  level  determined  by  the 
Secretary  or  his  designee. 

Discussion  of  Comments 

Fifty-one  written  comments  were 
received  in  response  to  the  notice  of 
proposed  determinations:  30  from 
producers,  9  from  producer/packers,  7 
from  trade  organizations,  3  from 
exporters/importers,  and  2  from 
packers. 

All  respondents,  who  had  an  opinion, 
favored  the  honey  price  support 
program.  No  conunenter  opposed  the 
program.  Ten  commenters  wanted  a 
different  loan  rate  from  the  established 
national  average.  The  national  average 
loan  rate  is  legislatively  set  and  cannot 
be  changed  administratively. 

A  wide  range  of  comments  were 
received  regarding  adjustments  to  the 
national  average  loan  rate.  Eleven 
respondents  favored  the  same 
adjustments  as  were  in  place  for  the 
1988  program.  Sixteen  commenters 
opposed  the  use  of  floral  source  as  an 
adjustment  mainly  because  the 


commenters  felt  that  most  honey  was 
bought  and  sold  by  color.  A  floral  source 
distinction  is  in  the  best  interests  of 
CCC  because  it  is  the  main  determinant 
of  flavor.  CCC  attempts  to  blend  flavors 
to  suit  taste  preferences  in  various 
regions  of  the  country  for  the  purpose  of 
school  lunch  and  other  donation 
programs. 

Six  respondents  specifically  requested 
that  the  "nontable"  classification  be 
eliminated.  Nontable  grade  honey 
includes  floral  sources  which  are 
accepted  for  table  use  in  areas  where 
they  are  produced,  but  are  not  generally 
accepted  nationally.  The  respondents 
opined  that  rating  floral  sources  for 
taste  preference  and  saleability  is 
arbitrary.  Nontable  class  honey  has 
been  supported  at  the  same  loan  rate  as 
amber  honey  because  nontable  honey 
could  conceivably  be  used  in  CCC 
donation  programs  in  areas  where  the 
honey  is  produced  and  accepted  for 
table  us.  However,  the  overwhelming 
majority  of  nontable  honey  forfeitures 
cannot  be  used  in  the  donation  program 
and  are  sold  on  a  bid  basis  at  prices 
below  the  loan  or  LLR  rate.  (The 
"nontable"  class  would  automatically 
disappear  if  floral  source  were  no  longer 
used  to  adjust  honey  loan  rates  because 
floral  source  determines  honey  class.) 

Fifteen  respondents  opposed  adjusting 
the  loan  rate  according  to  location. 
Setting  differentials  by  location  would 
be  a  difficult,  highly  subjective  task, 
because  there  is  no  central  marketing 
point  for  honey  and  marketing  patterns 
are  hard  to  define. 

Forty-seven  commenters  favored 
continuing  the  LLR  option  permitting 
loan  repayments  at  levels  lower  than  the 
established  loan  rates.  Also,  there  were 
comments  regarding  the  LLR  levels.  Two 
commenters  favored  locational 
differentials  on  the  LLR  levels  while  six 
commenters  opposed  such  differentials. 
Three  commenters  wanted  the 
differential  between  the  loan  and  LLR 
rates  to  be  the  same  for  all  colors  and/ 
or  classes  of  honey.  They  felt  this  would 
result  in  all  colors  and  classes  of  honey 
being  treated  fairly.  Two  respondents 
recommended  "stable"  LLR  rates  while 
three  favored  lower  rates  and  four 
requested  that  the  rates  "not  be 
reduced."  The  LLR  rates  are  adjusted 
when  market  conditions  and  conditions 
in  the  honey  loan  program  warrant 
changes.  In  order  to  achieve  the  4  goals 
of  the  LLR  option,  repayment  levels  are 
set  to  approximate  market  prices.  These 
market  relationships  are  reflected  in  the 
adjusted  loan  rates  which  were 
determined  by  adding  the  difference 
between  the  weighted  average  of  the 
current  LLR  rates  and  the  national 


average  loan  rate  to  the  current  LLR  rale 
for  each  color  and  class  of  honey. 

After  taking  the  foregoing  comments 
into  consideration,  and  in  order  to 
implement  the  statutory  requirement 
that  the  Secretary  shall  support  the  price 
of  honey  for  the  1986  through  1990  crop 
years,  the  following  final  determinations 
are  made  with  respect  to  the  honey  price 
support  program  for  the  1980  crop: 

Final  Detenninatioiia 

(a)  The  1989-crop  honey  price  support 
program  will  be  a  loan  program  with  a 
loan  rate  of  56.36  cents  per  pound. 

(b)  The  1989-crop  honey  loan  rate  has 
been  adjusted  to  reflect  floral  source, 
color,  and  class.  However,  the  loan  rate 
for  the  "nontable"  class  of  honey  will  no 
longer  be  identical  to  the  rate  for  table 
class  amber  honey,  but  will  be 
designated  separately  and  carry  a  loan 
rate  less  than  table  class  amber.  White 
honey  will  be  supported  at  57.93  cents 
per  pound;  extra  li^t  amber.  54.93  cents 
per  pound;  light  amber,  53.93  cents  i>er 
pound;  amber,  52.93  cents  per  pound, 
and  nontable  honey,  50.93  cents  per 
pound.  The  adjusted  loan  rates  reflect 
current  market  relationships  between 
the  colors  and  classes  of  honey. 

(c)  Producers  with  price  support  loans 
for  1989-crop  honey  will  be  permitted  to 
repay  such  loans  at  the  lesser  of  the 
loan  levels  for  such  crop  ch'  at  levels 
which  the  Secretary  or  a  designee  shall 
determine.  The  repayment  levels  shall 
be  levels  which  will  (1)  minimize  the 
number  of  loan  forfeitures,  (2)  not  result 
in  excessive  total  stocks  of  honey,  (3) 
reduce  the  costs  incurred  by  the  Federal 
Government  in  storing  honey,  and  (4) 
maintain  the  competitiveness  of  honey 
in  domestic  and  export  maikets. 

The  Secretary,  or  a  designee,  shall 
publicly  announce  the  repayment  levels 
for  each  color  and  class  of  honey  on  a 
weekly  basis.  Interest  shall  not  be 
assessed  on  price  support  loans  which 
are  repaid  at  the  lower  repayment  level 
announced  by  the  Secretary  or  his 
designee. 

Honey  pledged  as  collateral  for  a 
price  support  loan  which  is  redeemed  at 
the  lower  repayment  level  shall  not  be 
eligible  to  be  pledged  as  collateral  for  a 
new  price  support  loan. 

Signed  at  Washington.  DC  on  lone  1. 1989. 
Keidi  D.  Bjerke, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  89-13437  Filed  6-6-8S;  &-45  amj 
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DEPARTMENT  OF  COMMERCE 

BuTMU  of  Export  Administration 

Machin*  Tool  SpocM  Im4M  Ucmmm; 
Roquott  for  Commonts 

AQKNCV:  Department  of  Conunerce, 
Bureau  of  Export  Administration. 
action:  Notice  of  request  for  comments. 


:  The  Department  of 
Commerce  hereby  solicits  public 
comments  on  a  request  for  special  issue 
licenses  under  Article  8  of  the  U.S.- 
fapan  machine  tool  voluntary  restraint 
agreement. 

DATC  Comments  must  be  submitted  no 
later  than  June  19, 1989. 

ADONCSS:  Send  all  comments  to  ]chn  A. 
Richards;  Deputy  Assistant  Secretary 
for  Industrial  Resource  Administration; 
Room  H3878;  U.S.  Department  of 
Commerce:  14th  Street  and  Constitution 
Avenue.  NW.;  Washington.  DC  20230. 

ran  RJNTNW  mronMA-noN  contact: 
Edward  Levy;  Section  232  Program 
Manager  Department  of  Commerce; 
Room  H3878.  U.S.  Department  of 
Commerce:  14th  Street  and  Constitution 
Avenue,  NW.;  Washington.  DC  20230. 

SUmnMNTARV  infommation: 

Paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Machine  Tools  provides  for  the  issuance 
of  special  issue  licenses  when  it  is 
determined  "that  there  is  a  need  for  the 
importation  into  the  USA  of 
arrangement  products  in  excess  of  the 
(VRA)  export  limit."  Generally,  the 
Department  of  Commerce  is  prepared  to 
grant  sudi  requests  (1)  when  the 
machine  in  question  meets  a  unique 
national  security  need.  (2)  when  the 
machine  will  directly  support  an 
increase  in  U.S.  machine  tool 
manufacturing  capacity,  or  (3)  when  a 
customer  can  demonstrate  that  a 
comparable  tool  cannot  be  obtained 
from  domestic  or  available  foreign 
supplies.  Special  issue  licenses  are 
granted  for  a  limited  time  period  and  for 
a  specified  number  of  madiines. 

The  Department  has  received  a 
request  for  special  issue  licenses  to 
import  20  numerically  controlled 
milling/ turning  centers  from  Japan  over 
the  third  and  fourth  quarter  of  1989.  The 
machines  meet  the  following 
specifications:  20  HP  AC  main  spindle 
drive  (60-6000  RPM)  providing  8  axis 
CNC  combination  milling  and  turning 
with  1%'  bar  and  5'  chuck  capacity, 
main  spindle  provides  full  contouring  (C 
axis)  capability.  The  machines  are 
configured  with  2  independent  turrets 


(12  tool  capacity  each)  for  4  axis 
simultaneous  machining  or  indexing. 
Each  of  the  independent  turrets  has  six  2 
HP  AC  power  driven  tool  stations  with 
direct  RI^  programming  (250-5000 
RPM).  The  axis  travel  range  for  turret 
one  is  Z-axis  250  mm  and  X-axis  145 
mm.  The  axis  travel  range  for  turret  two 
is  Z-axis  150  mm  and  X-axis  100  mm. 
The  machine  includes  a  rear  work 
station  with  3  HP  AC  sub-spindle  (B- 
axis)  with  direct  RPM  programming 
(150-5000  RPM).  The  B-axis  provides  500 
mm  movement  in  the  Z-axis.  Integral 
with  the  number  two  turret  face  are  four 
power  tool  positions  with  direct  RPM 
programming  for  the  rear  work  station. 
All  rapid  traverse  rates  are  600 IPM. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  not 
later  than  (ten  days  after  publication). 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Office  of  Security  and  Management 
Support.  Room  4886  at  the  above 
address:  telephone  (202)  377-2593. 
lamet  M.  Lemunyoo, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  89-13416  Filed  6-6-88: 8:45  am] 
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Foraign-Trad*  Zonaa  Board 
IOntorNo.4331 

Raaotaition  and  Ordar  Approving  With 
Raatrlction  tha  Application  of  Qaorgia 
Foralgn-Trada  Zona,  Inc^  for  a  Spadal- 
Purpoaa  Subzona  at  tha  Yanuiha  Motor 
Manufacturing  Corp^  Golf  Cart  and 
Watar  Vahida  Plant  in  Cowata  County, 
QA 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

ResoIutioD  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order. 

The  Board,  having  considered  the  matter, 
hereby  orders: 

After  consideration  of  the  application  of 
the  Georgia  Foreign-Trade  Zone.  Inc..  Filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board]  on  November  17, 1987,  requesting 


special-purpose  subzone  status  at  the  golf 
cart  and  water  vehicle  manufacturing  plant  of 
Yamaha  Motor  Manufacturing  Corporation  of 
America  in  Coweta  County,  Georgia,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  Board's  regulations  would  be  satisfied, 
and  that  the  proposal  would  be  in  the  public 
interest  if  approval  were  given  subject  to  a 
restriction  requiring  privileged  foreign  status 
on  all  foreign  merchandise  admitted  to  the 
subzone  for  the  manufacture  of  golf  carts, 
begiiming  two  years  from  the  date  of  subzone 
activation,  approves  the  application  subject 
to  the  foregoing  restriction. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Autfaotity  To  Establish  a 
Foreign-Trade  Subzone  in  Coweta 
County,  Georgia 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Georgia  Foreign-Trade 
Zone,  Inc.,  grantee  of  Foreign-Trade 
Zone  26,  has  made  application  (filed 
November  17, 1987.  FTZ  Docket  35-87. 
52  FR  45474)  in  due  and  proper  form  to 
the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  golf  cart 
and  water  vehicle  manufacturing  plant 
of  Yamaha  Motor  Manufacturing 
Corporation  of  America  (YMMC), 
located  in  Coweta  County,  Georgia, 
adjacent  to  the  Atlanta  Customs  port  of 
entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  hard;  and 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 


subject  to  the  restriction  in  the 
resolution  accompanying  this  action, 
which  limits  full  authority  on  golf  cart 
activity  to  a  two-year  period: 

Now,  Therefore,  in  accordance  with 
the  application  filed  November  17, 1987, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  YMMCs 
Coweta  County,  Georgia,  plant 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  No.  26D  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  Regulations  issued 
thereunder,  to  the  restriction  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  slate, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  ofllcial  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  ftt)m  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and 
installation  of  suitable  facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  2k)nes  Board  has  caused  its  name 
to  be  signed  an  its  sea!  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Ofiicer  or  his  delegate  at  Washington, 
DC  this  3l8t  day  of  May  1989,  pursuant 
to  Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
Eric  I.  Gaifinkel, 

Assistant  Secretary  of  Commerce,  for  Import 
Administration,  Chairman,  Committee  of 
Alternates. 

Attesi: 
)ohn  |.  Da  Ponte.  Jr^ 

Executive  Secretary. 

[FR  Doc.  89-13428  Filed  6-ft-89:  8:45  am] 
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Intamationai  Trada  Admlniatration 

[AppNcatfon  No.  89-00006) 

Export  Trada  Cartificata  of  Review 

AQENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Issuance  of  an  export 
trade  certificate  of  review. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  Sun 
International  Trading,  Ltd.  (SFFL).  This 
notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
(202)  377-5131.  This  is  not  a  toll-fi^e 
number. 

8UPPt£MENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ('the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325  (50 
FR  1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Products 
All  products. 

Services 
All  services. 
Export  Trade  Facilitation  Services  (as 
they  relate  ft  the  export  of  Products 
and  Services) 

All  Export  Trade  Facilitation  Services, 
including  consulting;  international 
market  research;  financing;  export 
licensing;  warehousing;  shipping; 
transportation;  taking  title  to  goods: 
arranging  for  after-sales  product 
servicing:  providing  information  on  the 
mechanics  of  exporting  and  on  duties 
and  other  fees  applicable  to  exporters; 
and  providing  information  and  training 
concerning  quality  control,  advertising, 
and  distribution. 


Export  Markets 

The  Export  Maricets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  addition  to  applicant) 

Sun  Brokers,  Inc.  and  Sun  Galleries, 
Limited,  both  of  Wilmington,  North 
Carolina. 

Export  Trade  Activities  and  Methods  of 
Operation 

SITL  and/or  any  of  its  Members  .may: 

1.  Enter  into  exclusive  and/or 
nonexclusive  agreements  with  Suppliers 
individually  to  act  as  the  Supplier's 
Export  Intermediary,  whereby  SFTL 
and/or  any  of  its  Members  may  agree  to: 

a.  Provide  Export  Trade  Facilitation 
Services, 

b.  Act  as  licensee  or  licensing  agent 
for  the  sale  of  Products  and  Services  in 
Export  Markets,  and/or 

a  Act  as  the  Supplier's  agent  to 
identify  and  appoint  exclusive  and/or 
nonexclusive  Export  Intermediaries  to 
deal  in  the  Supplier's  Products  and 
Services  in  Export  Markets; 

2.  Enter  into  exclusive  and/or 
nonexclusive  agreements  with 
individual  foreign  buyers  to  act  as  a 
purchasing  agent  in  any  Export  Market 
with  respect  to  particular  transactions 
for  the  individual  buyers: 

3.  Enter  into  exclusive  and/or 
nonexclusive  agreements  with 
individual  end-users  of  Products  and 
Services  located  in  any  Export  Market 
under  which  such  end-users  may  agree 
to  purchase  all  or  part  of  their 
requirements  of  Products  and  Services 
from  or  through  SFFL  and/or  any  of  its 
Members; 

4.  Enter  into  agreements  mentioned  in 
items  1  through  3  above  that  contain 
terrri  tonal,  customer,  price,  and/or 
quantity  or  quality  restrictions  in  the 
Export  Markets; 

5.  Respond,  as  they  become  aware  of 
invitations  to  bid  or  sales  opportunities 
existing  in  the  Export  Markets,  by: 

a.  Contacting  individual  Suppliers  of 
the  Products  and  Services  listed  in  the 
invitation  to  bid, 

b.  Inviting  the  Suppliers  to  provide 
independent  price  quotations  for  the 
Products  and  Services,  and/or 

c.  Entering  into  agreements  with 
Suppliers  individually  whereby  SFTL 
and/or  any  of  its  Members  will  submit  a 
response  to  the  bid  invitation  or  request 
for  quotation. 
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A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washinston,  DC  20230. 

Date:  June  1. 1988. 
Geot|«Mull«r, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  89-13417  Filed  6-6-68: 8:45  am] 
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AppNcetlone;  for  Duty-Free  Entry  of 
Scientific  Inetruments;  University  of 
Nevada>Reno  et  aL 

Pursuant  to  section  6(c]  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
8  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  2841,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  89-152.  Applicant: 
University  of  Nevada-Reno.  Department 
of  Mining,  Reno,  NV  89557-0047. 
Instrument:  Single  Cylinder  Engine  Test 
Bed.  Manufacturer:  G.  Cussons,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  the  training 
of  professional  mining  engineers  in  Mine 
Plant  Design  and  Mine  Environmental 
Control  courses. 

Application  Received  by 
Commissioner  of  Customs:  May  10, 1989. 

Docket  Number  89-153.  Applicant: 
New  York  University  Medical  Center, 
550  First  Avenue,  New  York,  NY  10016. 
Instrument  Electron  Microscope,  Model 
IEM-1200/EX/SEG/DP/DP. 
Manufacturer  JEOL.  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  ultrastructure 
of  animal  cells  and  viruses  during 
experiments  concerned  with: 

(1)  Polarization  of  epithelial  cells. 

(2)  Biogenesis  of  cellular  organelles,  in 
particular  rough  endoplasmic  reticulum, 
lysosomes.  plasma  membranes  and 
secretory  granules. 

(3)  Morphological  studies  of 
respiratory  epithelis 


(4)  EM  crystallographic  studies  of 
Na.K.-ATPase  and  other  membrane 
proteins. 

The  instrument  will  also  be  used  on  a 
one-to-one  basis  in  the  training  of 
medical  and  graduate  students  in  the 
courses  Cellular  and  Molecular  Biology 
and  Histology. 

Application  Received  by 
Commissioner  of  Customs:  May  11. 1989. 

Docket  Number  89-154.  Applicant: 
Medical  University  of  South  Carolina, 
171  Ashley  Avenue,  Charleston,  SC 
29425.  Instrument:  Imaging  Photon 
Detector  Manufacturer  Instrument 
Technology  Limited.  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  spinal  cord  injuries  in 
order  to  obtain  a  better  understanding  of 
calcium  sensitive  processes. 

Application  Received  by 
Commissioner  of  Customs:  May  11, 1989. 

Docket  Number  89-155.  Applicant: 
Virginia  Military  Institute,  Route  11. 
Lexington,  VA  24450.  Instrument: 
Ground  Contactivity  Electromagnetic 
Meter,  Model  EM-31DL  Manufacturer 
Geonics  Limited,  Canada.  Intended  Use: 
The  instrument  will  be  used  for 
educational  purposes  in  the  course 
Engineering  Geology  with  the  objective 
of  allowing  students  to  understand  and 
become  familiar  with  geophysical 
instruments. 

Application  Received  by 
Commissioner  of  Customs:  May  11, 1989. 

Frank  W.  CtmI, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  80-13426  Filed  6-6-89: 8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  90520-9120] 
[RIN  No.  0693-AA6S] 

Propoeed  Federal  Information 
Processing  Standard  (FIRS)  for  ttie 
User  Interface  Component  of  the 
Applications  Portability  Profile 

AOINCV:  National  Institute  of  Standards 
and  Technology  (NIST),  Conunerce. 
action:  Request  for  comments. 

•UMMARV:  This  proposed  Federal 
Information  Processing  Standard  (FIPS) 
will  adopt  the  X  Protocol,  Xlib  Interface, 
XT  Intrinsics  and  Bitmap  Distribution 
Format  specifications  of  the  X  Window 
System,  Version  11,  Release  3  (X 
Window  System  is  a  trademark  of  the 
Massachusetts  Institute  of  Technology 
(MTT)).  This  proposed  standard  is  for 
use  by  computing  professionals  involved 


in  system  and  application  software 
development  and  implementation.  This 
proposed  standard  is  part  of  a  series  of 
specifications  needed  for  application 
portability.  The  Appendix  contains  a 
reference  model  for  network-based  bit- 
mapped graphic  user  interface 
standards. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  the  specifications  in  machine- 
readable  form  from:  D.  Richard  Kuhn, 
Technology  Building,  Room  B266. 
National  Institute  of  Standards  and 
Technology.  Gaithersburg.  MD  20899. 
telephone  (301)  975-3337.  FAX  (301)  948- 
1784. 

DATE:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before 
September  5, 1989. 

ADDRESS:  Written  conmients  concerning 
the  proposed  FIOS  should  be  sent  to: 
Director,  National  Computer  Systems 
Laboratory.  ATTN:  Proposed  FIPS  for 
User  Interface  Component  of  APP, 
Technology  Building,  Room  B154, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building,  14th  Street  Between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Richard  Kuhn,  National  Institute 
of  Standards  and  Technology. 
Gaithersburg,  MD  20899.  telephone  (301) 
975-3337. 

Dated:  May  31, 1989. 

Raymond  G.  Kammer, 

Acting  Director. 


Federal  Register  /  Vol.  54.  No.  108  /  Wednesday.  June  7.  1989  /  Notices 


24373 


Federal  Iiiformation  Processing 
Standards  Publication 

(date)    , 

Announcing  the  Standard  for  the  User 
Interface  Component  of  the  Applications 
Portability  Profile 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Pub.  L 
100-235. 

Name  of  Standards.  The  User 
Interface  Component  of  the  Applications 
Portability  Profile. 

Category  of  Standard.  Software 
Standard.  Application  Program 
Interface. 

Explanation.  This  publication 
announces  the  adoption  of  the  X 
Protocol,  Xlib,  Interface,  Xt  Intrinsics 
and  Bitmap  Distribution  Format 
specifications  of  the  X  Window  System, 
Version  11,  Release  3  (X  Window 
System  is  a  trademark  of  the 
Massachusetts  Institute  of  Technology 
(MIT))  as  a  Federal  Information 
Processing  Standard.  This  standard  is 
for  use  by  computing  professionals 
involved  in  system  and  application 
software  development  and 
implementation.  This  standard  is  part  of 
a  series  of  specifications  needed  for 
application  portability.  The  Appendix  to 
this  standard  contains  a  reference  model 
for  network-based  bit-mapped  graphic 
user  interface  standards.  This  standard 
covers  the  Data  Stream  Encoding,  Data 
Stream  Interface,  and  Subroutine 
Foundation  layers  of  the  reference 
model.  It  is  the  intention  of  NIST  to 
provide  standards  for  other  layers  of  the 
reference  model  as  consensus  develops 
within  industry.  This  standard 
addresses  the  user  interface  functional 
area  of  the  Applications  Portability 
Profile  that  was  announced  in  FTPS  151, 
POSIX:  Portable  Operating  System 
Interface  for  Computer  Environments. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST).  National  Computer  Systems 
Laboratory. 

Cross  //?ctex^<JTie  X  Window  System, 
Version  11,  Release  3. 

Related  Documents. 

a.  Federal  Information  Resources 
Management  Regdation  201-8.1.  Federal 


ADP  and  Telecommunications 
Standards. 

b.  Draft  Proposed  American  National 
Standard  X3J11/87-140.  "Progranuning 
Language  C". 

c.  FIPS  151.  POSIX:  Portable 
Operating  System  Interface  for 
Computer  Environments. 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FTPS  are: 

a.  To  promote  portability  of  computer 
application  programs  at  the  source  code 
level. 

b.  To  simplify  computer  program 
decumentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  in  porting  computer 
programs  to  defferent  vendor  systems 
and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibiUty. 

f.  To  provide  ease  of  use  in  computer 
systems  through  network-based  bit- 
mapped graphic  user  interfaces  with  a 
consistent  appearance.  Government- 
wide  attainment  of  the  above  objectives 
depends  upon  the  widespread 
availability  and  use  of  comprehensive 
and  precise  standard  specifications. 

Applicability.  This  FTPS  shall  be  used 
for  network-based  bit-mapped  graphic 
systems  that  are  either  developed  or 
acquired  for  government  use  where 
distributed/networked  bit-mapped 
graphic  interfaces  to  multi-user 
computer  systems  are  required. 

Specifications.  The  specifications  for 
this  FIPS  are  the  following  documents 
from  the  X  Window  System,  Version  11, 
Release  3.  These  specifications  define  a 
C  language  source  code  level  interface 
to  a  network-based  bit-mapped  graphic 
system.  The  computer  program  source 
code  contained  in  Version  11,  Release  3 
is  not  part  of  the  specifications  for  this 
FIPS.  The  specifications  for  this  FIPS  are 
the  following  documents  from  X  Version 
11,  Release  3: 

a.  X  Window  System  Protocol,  X     , 
Version  11, 

b.  Xlib— C  language  X  Interface, 

c.  X  Toolkit  Intrinsics — C  Language 
Interface, 

d.  Bitmap  Distribution  Format  2.1. 
Implementation.  This  standard  is 

effective  6  months  after  date  of 
publication  in  the  Federal  Register  The 
other  elements  identified  in  the 
Appendix  should  be  considered  in 
planning  for  futiu*e  procurements. 


a.  Acquisition  of  a  Conforming 
System.  Organizations  developing 
network-based  bit-mapped  graphic 
system  applications  which  are  to  be 
acquired  for  Federal  use  after  the 
effective  date  of  this  standard  and 
which  have  applications  portability  as  a 
requirement  should  consider  the  use  of 
this  FIPS.  Conformance  to  this  FIPS 
should  be  considered  whether  the 
network -based  bit-mapped  graphic 
system  applications  are: 

1.  Developed  internally. 

2.  Acquired  as  part  of  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement. 
C  Used  under  an  ADP  leasing 

arrangement,  or 

5.  Specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for  the 
User  Interface  Component  of  the 
Applications  Portability  Profile.  NIST 
provides  for  the  resolution  of  questions 
regarding  the  FIPS  specifications  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to:  Director, 
National  Computer  Systems  Laboratory. 
Attn:  APP  User  Interface  Component 
FIPS,  Interpretation,  National  Institute 
of  Standards  and  Technology. 
Gaithersburg.  MD  20899. 

c.  Validation  of  Conforming  Systems. 
The  X  Testing  Consortium  has 
developed  a  validation  suite  for 
measuring  conformance  to  this  standard. 
NIST  is  considering  the  use  of  the  X 
Testing  Consortium  vahdation  suite  as 
the  basis  for  an  NIST  validation  suite  for 
measuring  conformance  to  this  standard. 

Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
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which  the  agency  head  made  the 
required  flnding(8).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FTPS 
Waiver  Decisions,  Technology  Building. 
Room  B-154:  Gaithersburg.  MD  20809. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
Section  5S2(b),  shall  be  part  of  the 
procurement  dociunentation  and 
retained  by  the  Agency. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Spnngfleld.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Massachusetts     ■< 
Institute  of  Technology  and  Digital 
Equipment  Corporation.)  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication— (FIPSPUB—). 
and  title.  Payment  may  be  made  by 
check,  money  order,  or  deposit  account. 

Appendix 

The  FIPS  for  User  Interface  it  part  of  a 
aeriei  of  FIPS  for  the  Applications  Portability 
Pronie  (APP).  first  announced  in  FIPS  151 
(POSIX).  The  functional  component!  of  the 
APP  constitute  a  "toolbox"  of  standard 
elements  that  can  be  used  to  develop  and 
maintain  portable  applications.  The  APP  Is 
an  open  systems  architecture  based  upon 
non-proprietary  standards. 

One  of  the  most  neglected  aspects  of 
■pplicalions  software  portability  is  the 
requirements  to  maintain  a  consistent  user 
interface  across  all  systems  on  which  the 
application  resides.  The  FIPS  for  User 
Interface  is  the  first  step  in  responding  to  a 
critical  need  within  the  Federal  community 
for  a  set  of  tools  to  develop  standard  user 
interfaces.  It  is  the  first  in  a  series  which  we 
intend  to  adopt  as  user  interface  technology 
progresses  and  consensus  emerges. 


This  initial  FIPS  is  based  upon  the  X 
Window  System  developed  by  tha 
Massachusetts  Institute  of  Technology  (MIT) 
X  Consortium.  The  X  Window  System 
assumes  a  client/server  model  of  distributed 
computing,  and  user  interface  applications 
based  upon  bit-mapped  graphic  displays. 
With  this  sytem,  software  vendors  can 
develop  applications  that  incorporate  such 
interfaces  without  being  concerned  about  the 
underlying  display  hardware  on  which  the 
application  runs.  In  addition,  the  application 
need  not  be  resident  on  the  same  computer 
system  as  the  one  to  which  the  user's  display 
is  attached. 

This  FIPS  is  not  intended  to  specify  a 
government-wide  style  or  "look  and  feel",  nor 
is  it  intended  as  a  specification  of  a  general 
programming  interface  for  graphics 
applications.  It  is  Intended  to  lay  a 
foundation  for  standards  that  will  help 
Federal  agencies  develop  and  acquire 
network-based,  bit-mapped  graphic  user 
interface  applications. 

The  X  Window  System  program  services 
and  interface  specifications  adopted  by  this 
FIPS  provide  the  foundation  for  a  set  of 
vendor  independent  building  blocks  that  can 
be  used  to  develop  user  interface 
applications.  These  specifications,  however, 
must  l>e  extended  to  provide  the  additional 
program  services  and  interface  specifications 
for  user  interface  applications.  These 
additional  specification  will  be  based  on  the 
NIST  User  Interface  reference  model  shown 
in  Figure  1. 

The  NIST  User  Interface  reference  model  is 
a  layered  model  which  defines  the  program 
services  and  interfaces  required  for  network- 
based,  bit-mapped  graphic  user  Interface 
applications.  This  FIPS  covers  the  Data 
Stream  Encoding,  Data  Stream  Interface  and 
Subroutine  Foundation  layers  of  the 
framework.  These  layers  provide  a 
foundation  upon  which  standard  components 
for  higher  layers  of  the  framework  may  be 
built. 

NIST  USER  Interface  Reference  Model 
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Layer  0:  Data  Stream  Encoding 

Data  Stream  Encoding  defines  the  format 
and  sequencing  of  byte  streams  passed 
between  client  and  server.  In  the  X  Window 
System,  the  Data  Stream  Encoding  is  the  X 
"wire"  or  "network"  protocol.  As  a 
specification  of  message  formats,  the  Data 
Stream  Encoding  is  indepenent  of  operating 
system,  programming  language,  or  network 
communication. 


Layer  1:  Data  Stream  Interface 

The  Data  Stream  Interface  specifies  a 
function  call  interface  to  build  the  messages 
defined  in  the  Data  Stream  Encoding  layer.  In 
X.  this  interface  is  the  Xlib  function  library. 
The  Data  Stream  Interface  converts 
parameters  passed  fiom  a  program  Into  the 
bit  stream  that  is  transmitted  over  the 
network,  and  converts  messages  from  the 
server  into  values  passed  to  the  program.  The 
Data  Stream  Interface  provides  access  to 
basic  graphic  functions  from  Layer  0.  and 
may  support  system  functions  such  as  error 
handling  and  syncronization. 

Layer  2:  Subroutine  Foundation 

The  Subroutine  Foundation  uses  features  of 
the  Data  Stream  Interface  to  provide  the 
means  to  build  components  of  window 
interfaces  such  as  scroll  bars.  Functions  ofien 
provided  by  the  Subroutine  Foundation 
include  initialization  and  destruction  of 
objects,  management  of  events  and  ob)ect 
hierarchy,  and  the  saving  and  restoration  of 
interface  state.  The  Subroutine  Foundation 
can  be  thought  of  as  a  toolkit  with  which  to 
build  toolkits.  The  X  Windown  System's  Xt 
Intrinsics  set  is  a  Subroutine  Foundation  for 
X. 

Layer  3:  Toolkit 

Components  sud>  as  menus,  pushbuttons, 
scroll  twrs.  or  help  boxes  can  be  used  to 
build  an  application  interface.  These 
"prefabricated"  components  make  up  the 
Toolkit  The  components  of  Toolkits  vary 
with  vendors,  but  they  typically  contain  most 
of  the  common  user  interface  elements. 

Layer  4:  Presentation 

The  Presentation  layer  determines  the 
appearance  of  the  user  interface,  including 
aspects  such  as  size,  style,  and  color.  It 
specifies  how  the  components  in  the  Toolkit 
should  t>e  composed  to  create  windows.  The 
appearance  may  be  specified  using  a  User 
Interface  Language  (UIL)  and  may  be 
enforced  by  a  window  manager,  which 
controls  the  size  and  location  of  windows, 
and  decorates  windows  in  the  style  specified 
by  the  user.  For  example,  an  application 
program  will  provide  text  for  a  title  bar,  but 
the  window  manager  determines  the 
appearance  of  the  title  bar. 

Layer  5:  Dialogue 

The  Dialogue  layer  coordinates  tha 
interaction  between  tiie  computer  system  and 
the  user.  It  can  t>e  thought  of  as  a  mediator 
between  the  user  and  the  applicaiton 
program.  Communication  between  user  and 
application  program  is  through  the  Dialogue 
layer,  which  may  be  implemented  by  a  User 
Interface  Management  System  (UIMS).  The 
user/application  interaction  is  specified  by  a 
"dialogue"  that  associates  user  actions,  such 
as  clicking  on  a  menu  item,  with  application 
actions.  Some  UIMS  tools  can  accept  a 
dialogue  and  a  presentation  style  from  which 
to  generate  an  instance  of  the  UIMS  that 
controls  the  interaction  between  user  and 
application. 

Layer  6:  Application 

The  applioation  program  implements  the 
functions  required  by  the  user.  Its  interaction 
with  the  user  is  through  the  Dialogue  layer. 
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The  FIPS  for  User  Interface  is  an  integral 
component  of  the  APP.  As  with  other 
components  of  the  APP,  the  specifications 
adopted  by  this  FIPS  are  expected  to  evolve 
as  the  technology  matures,  as  additional 
experience  using  the  technology  is  gained, 
and  as  consensus  broadens  in  the  national 
and  international  standards  arena.  NIST  has 
established  a  process  to  ensure  that  the  FIPS 
will  evolve  in  a  manner  that  serves  the 
interests  of  both  users  who  employ  these 
specifications  to  acquire  products  and 
vendors  who  use  them  to  build  products. 

Both  users  and  vendors  are  included  in  this 
process  through  an  ongoing  series  of  APP 
User  Workshops  and  APP  Implementor 
Workshops.  The  user  workshops  provide 
information  on  the  evolving  definition  of  the 
User  Interface  component  as  well  as  other 
APP  specifications.  They  also  serve  as  a 
forum  for  users  to  identify  user  priorities  and 
to  provide  input  and  feedback.  The 
implementor  workshops  provide  a  forum  for 
vendors  to  discuss  the  APP  specifications 
and  to  provide  feedback  on  the  technical 
merits  of  the  NIST  proposals.  The 
implementor  workshops  are  designed  to 
ensure  that  there  is  consensus  on  the  part  of 
the  vendors  to  building  products  to  the 
evolving  APP  specifications. 

(Ij  Scheifier.  R.W..  and  ).  Gettys.  "the  X 
Window  System,"  ACM  Transactions  on 
Graphic,  Vol.  5.  No.  2,  April,  19ea 

[FR  Doc.  89-13411  Filed  6-6-89;  8:45  am] 
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[Docket  No.  90521-9121] 
[RIN  No.  0693-AA70] 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for  PosIx 
Shell  and  Tools:  Shell  and  Application 
Utility  Interface  for  Computer 
Operating  System  Environments 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Request  for  comments. 

summary:  This  proposed  Federal 
Information  Processing  Standard  (FIPS) 
will  adopt  Draft  8  of  the  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  Standard  for  Shell  and 
Application  Utility  Interface  for 
Computer  Operating  System 
Environments  (IEEE  1003.2/POSIX  Shell 
and  Tools)  on  an  interim  basis.  IEEE 
1003.2/Draft  8  defmes  a  conmiand 
language  interpreter  and  a  set  of  utility 
programs.  It  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 
implementation  is  part  of  a  series  of 
specifications  needed  for  application 
portability.  This  proposed  standard 
addresses  the  operating  systems 
functional  areas  of  the  Applications 
Portability  Profile  that  war  announced 
In  FIPS  151,  POSIX. 


Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  (IEEE  1003.2/Draft  8)  from 
the  IEEE  Service  Center.  445  Hoes  Lane. 
P.O.  Box  1331,  Piscataway,  NJ  08855- 
1331,  telephone  1-800-678-4333. 
DATE:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before 
September  5. 1989. 

address:  Written  comments  concerning 
the  revision  should  be  sent  to:  Director, 
National  Computer  Systems  Laboratory, 
ATTN:  Proposed  HPS  for  POSIX  Shell 
and  Tools,  Technology  Building,  Room 
B154,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington,  DC  20230. 

R>R  FURTHER  INFORMATION  CONTACT 

Mr.  D.  Richard  Kuhn,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-3337. 

Date:  May  31. 1989. 
Raymond  G.  Kammer, 

Acting  Director. 

Federal  Information  Processing 
Standards  Publication 

(date) 

Announcing  the  Standard  for  POSIX 
Shell  and  Tools;  Shell  and  Application 
Utility  Interface  for  Computer  Operating 
System  Environments 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  lll(d]  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 


Computer  Security  Act  of  1987,  Pub.  L 
100-235. 

Name  of  Standard.  POSIX  Shell  and 
Tools:  Shell  and  Application  Utility 
Interface  for  Computer  Operating 
System  Environments 

Category  of  Standard.  Software 
Standard,  Operating  Systems. 

Explanation.  This  publication 
announces  the  adoption  of  Draft  8  of  the 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  Standard  for  Shell  and 
Application  Utility  Interface  for 
Computer.  Operating  System 
Environments  (IEEE  1003.2/POSIX  Shell 
and  Tools)  as  a  Federal  Information 
Processing  Standard  (FIPS)  on  an 
interim  basis.  IEEE  1003.2/Draft  8 
defines  a  command  language  interpreter 
and  a  set  of  utility  programs.  It  is  for  use 
by  computing  professionals  involved  in 
system  and  application  software 
development  and  implementation  and  is 
part  of  a  series  of  specifications  needed 
for  application  portability.  This  standard 
addresses  the  operating  systems 
functional  area  of  the  Applications 
Portability  Profile  that  was  announced 
in  FIPS  151.  POSIX. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(NIST),  National  Computer  Systems 
Laboratory. 

Cross  Index.  The  Institute  of  Electrical 
and  Electronics  Engineers  Standard  for 
Shell  and  Application  Utility  Interface 
for  Computer  Operating  System 
Environments.  IEEE  1003.2/Draft  8 
(POSIX  Shell  and  Tools). 

Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1,  Federal 
ADP  and  Teleconununications 
Standards. 

b.  FIPS  151,  POSIX:  Portable 
Operating  System  Interface  for 
Computer  Environments. 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FIPS  are: 

a.  Promote  portability  of  computer 
application  programs  at  the  source  code 
level. 

b.  Simplify  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  Reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  Increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 
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e.  Maximize  the  return  on  investment 
in  generating  or  purchasing  computer 
programs  by  insuring  operating  system 
compatibihty. 

Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availabihty  and  use  of 
comprehensive  and  precise  standard 
specifications. 

Applicability.  This  FIPS  should  be 
used  for  command  language  interpreters 
and  utilities  that  are  either  developed  or 
acquired  for  Government  use  where 
POSIX-like  interfaces  are  required.  This 
FIPS  is  applicable  to  the  entire  range  of 
computer  hardware,  e.g.: 

a.  Micro-computer  systems. 

b.  Mini-computer  systems. 

c.  Engineering  workstations. 

d.  Mainframes. 

Specifications.  The  specifications  for 
this  FIPS  are  the  specifications, 
contained  in  the  Institute  of  Electrical 
and  Electronics  Engineers  Standard  for 
Shell  and  Application  Utility  Interface 
for  Computer  Operating  System 
Environments,  IEEE  1003.2/Oraft  8 
(POSIX— Shell  and  Tools)  as  modified 
below.  IEEE  1003.2/Draft  8  defines  a 
command  language  interpreter  and  a  set 
of  utility  programs.  IEEE  1003.2/Draft  8 
refers  to  and  is  a  complement  to  draft 
IEEE  Standard  1003.1-1988.  POSIX. 

This  FIPS  makes  the  following 
modifications  to  IEEE  Standard  1003.2. 
Draft  8: 

1.  The  implementation  must  support 
the  C  Locale  (see  IEEE  1003.2/Draft  8. 
Section  2.6). 

2.  The  xd  (hexadecimal  dump)  utility 
is  not  required. 

3.  Application  Installation  Utilities 
specified  in  Chapter  5  are  not  required. 

4.  The  "-v"  option  of  the  cc  utility 
(Section  9.1)  is  not  required  to  operate 
as  specified  in  IEEE  1003.2/Draft  8. 

5.  The  shell  features  listed  below  are 
not  required.  This  modification  of  the 
requirements  of  IEEE  1003.2/Draft  8  has 
been  made  to  minimize  the  impact  of 
changes  between  Draft  8  and  Uie  fmal 
version  of  IEEE  Standard  1003.2. 

a.  Operators  ((    )). 

b.  Reserved  words  [[    ||. 

c.  Substring  expansions: 
$(name#pattern) 
$(name%pattem) 
$(name##pattem) 
$(name%%pattem) 

d.  String  length  expansion  $(#name). 

e.  Command  substitution  syntax 
$(command). 

f.  Multi-digit  positional  parameters. 

g.  Built-in  commands  alias,  typeset, 
and  unalias. 

h.  Test  operators  -nt.  -ot.  and  -ef. 
i.  Assigning  values  with  export  and 
readonly. 


j.  Symbolic  names  for  signals  and 
traps. 

k.  Separation  of  positional  parameters 
expanded  from  $*  and  $@  by  the  flrst 
character  of  the  IFS.  Only  the  capability 
to  separate  parameters  by  a  space  is 
required. 

1.  Functions. 

m.  Function  option  -f  for  the  unset 
command. 

Recommendations.  Users  of  this 
standard  should  be  aware  that  it  does 
not  require  the  Shell  and  Tools  interface 
to  be  implemented  on  a  FIPS  151 
conforming  implementation.  Users 
should  also  be  aware  that  certain 
utilities  and  functions  are  optional  in 
IEEE  Standard  1003.2.  To  provide  the 
greatest  support  for  application 
portabihty.  it  is  recommended  that  an 
implementation  conforming  to  this  FIPS 
also  provide  the  following  features: 

1.  A  FIPS  151  conforming  applications 
interface. 

2.  The  UUCP  protocol  and  utilities  as 
specified  in  Appendix  C  of  lEE  Standard 
1003.2/Dr8ft  8. 

3.  Software  Development  Utilities 
Option  (Chapter  7).  when  software  will 
be  developed  on  the  systems  being 
acquired. 

4.  C  Language  Bindings  Option 
(Chapter  8). 

5.  C  Language  Development  Utilities 
Option  (Chapter  9).  where  software  will 
be  developed  in  C  on  the  systems  being 
acquired. 

6.  FORTRAN  Development  Utilities 
Option  (Chapter  10).  where  software 
will  be  developed  in  FORTRAN  on  the 
systems  being  acquired. 

Implementation.  This  standard  is 
effective  6  months  after  publication  in 
the  Federal  Register.  The  other  elements 
identified  in  the  Appendix  should  be 
considered  in  planning  for  future 
procurements. 

a.  Acquisition  of  a  Conforming 
Portable  Shell  and  Application  Utility 
Interface.  Organizations  developing 
applications  which  are  to  be  acquired 
after  the  publication  date  of  this 
standard  and  which  have  applications 
portability  as  a  requirement  should 
consider  the  use  of  this  FIPS. 
Conformance  to  this  FIPS  should  be 
considered  whether  the  operating 
system  environments  are: 

1.  Developed  internally. 

2.  Acquired  as  part  of  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement. 

4.  Used  under  an  ADP  leasing 
arrangement  or 

5.  Specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for  Shell 
and  Application  Utility  Interface.  NIST 
provides  for  the  resolution  of  questions 


regarding  the  FIPS  specifications  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to:  Director, 
National  Computer  Systems  Laboratory, 
Attn:  POSIX  Shell  and  Tools  FIPS 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899. 

c.  Validation  of  Conforming  Operating 
Systems  Environments.  NIST  is 
developing  cooperatively  with  industry 
a  validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
will  be  available  for  testing 
conformance  of  POSIX  Shell  and  Tool 
implementations. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Institute  of 
Electrical  and  Electronics  Engineers. 
Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 

Standards  PubUcaUon (FIPSPUB 

),  and  title.  Payment  may  be  made 

by  check,  money  order,  or  deposit 

account. 

(FR  Doc.  89-13412  Filed  6-6-89: 8:45  am] 

BtLUNQ  COOC  W10-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  ttie  Gulf  Oil 
Division,  Cumtierland  Farms,  Inc., 
From  an  Obfection  by  the  Connecticut 
Department  of  Environmental 
Protection 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  appeal. 

On  February  2. 1989.  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  the  Gulf  Oil  Division.  Cumberland 
Farms.  Inc.  (Appeallant).  pursuant  to 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act.  16  U.S.C. 
1456(c)(3)(A).  and  the  Department  of 
Commerce's  implementing  regulations. 
15  CFR  Part  930.  Subpart  H.  The  appeal 
is  taken  from  an  objection  by  the 
Connecticut  Department  of 
Environmental  Protection  (State)  to  the 
Appellant's  consistency  certiHcation  for 
a  United  States  Army  Corps  of 
Engineers  (Corps)  permit  to  deredge 
approximately  44.800  cubic  yards  of 
material  in  New  Haven  Harbor  and  to 
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dispose  of  it  in  the  open  waters  of  Long 
Island  Sound  at  the  Central  Long  Island 
Sound  di.sposal  site.  The  State's 
objection  precludes  the  Corps  from 
issuing  the  permit  pending  the  outcome 
of  the  Appellant's  appeal. 

If  the  Appeallant  perfects  the  appeal 
by  filling  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  AOOmONAL  INFOIIMATION  CONTACT. 

Hugh  C  Schratwieser.  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue. 
NW..  Suite  603.  Washington.  DC  20235. 
(202)  673-520a 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Pmgrara 
Assistance) 

Date:  May  31. 1989. 
William  E.  Evans, 

Undersecretary  for  Oceans  and  Atmosphere. 
[FR  Doc.  89-13421  Filed  6-^-89;  BA5  am) 
BtUJNG  COOE  3S10-0«-M 


Pacific  Hshery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Groundfish  Management 
Team  (GMT)  of  the  Pacific  Fishery 
Management  Council  (Council)  will 
convene  a  pubUc  meeting  to  discuss 
1989  catch  projections  for  sablefish  and 
other  species  and  will  calculate  the 
projected  closure  date  for  the  non-trawl 
sablefish  fishery.  A  sablefish  economic 
analysis  will  be  reviewed  for 
presentation  to  the  Council  at  its  July 
12-13  meeting.  The  GMT  will  also 
discuss  automated  hook  extractors,  the 
accounting  of  discards  in  stock 
assessments  and  harvest  management, 
bycatch  of  yellowtail  rockfish  in  the 
joint  venture  fishery,  and  other  issues 
related  to  management  of  the  Pacific 
Coast  Groundfish  fisheries. 

Date  And  Time:  The  meeting  will  be 
held  at  8:00  pjn.,  June  20. 1989. 

Place:  The  meeting  will  be  held  in  the 
Commission  Meeting  Room,  Oregon  Fish 
&  Wildlife  (ODFW)  Office.  506  SW.  Mill 
Street.  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  D.  Six.  Executive  Director, 
PaciHc  Fishery  Management  Council, 
Metro  Center.  Suite  420, 2000  SW.  First 


Avenue,  Portland.  OR  97201;  telephone 
503-326-6352, 

(Authority:  16  U.S.C.  1801  et  seq.) 

Date:  June  1. 1989. 
RicMrd  H.  SdutsfUi 

Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Ser\'ice. 

(FR  Doc.  89-13429  Filed  6-*-89:  8:45  am) 

BILUNO  CODE  39Y0-22-4i 

Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  June  28. 1989  at 
9:00  a.m.  at  the  Hyatt  on  Union  Square, 
345  Stockton  Avenue,  San  Francisco, 
California.  Meeting  location  will  be 
posted  on  hotel  directory. 

Established  March  19. 1982.  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L  97-63),  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

II.  Approval  of  Minutes 

III.  Strategic  Plan 

rv.  Rural  Tourism  Study 

V.  Visa  Waiver  Update 

VI.  Revision  of  National  Tourism 
Policy  Act 

VU.  EC  1992 

Vni.  1990  Berlin  Meeting 

IX.  Miscellaneous 

X,  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer.  United  States  Travel  and 
Tourism  Administration.  Room  1865. 


U.S.  Department  of  Commerce. 

Washington.  DC  20230  (telephone:  202- 

377-0140)  will  respond  to  pubHc 

requests  for  information  about  the 

meeting. 

Eric  C  Peterson. 

Acting  Undersecretary,  for  Travel  and 

Tourism,  U.S.  Department  of  Commerce. 

(FR  Doc.  89-13451  Filed  6-6-89,  8:45  am] 

BILUNO  COOE  3S10-1t-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  inspector  General 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Inspector  General,  DOD. 

ACTION:  Notice  of  a  new  system  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Office  of  the  Inspector. 
Department  of  Defense,  is  adding  a  new 
system  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  Under  the 
provisions  of  subsection  (e)(4]  and  (11) 
of  the  Act,  public  notice  for  comment 
must  be  nlade  of  any  proposed  new 
record  system. 

date:  This  proposed  action  will  be 
effective  without  further  notice  July  7. 
1989,  unless  conunents  are  received 
which  would  result  in  a  contrary 

detemination. 

ADDRESS:  Send  any  comments  to  the 

Assistant  Director,  FOIA/PA  Division. 
Assistant  Inspector  General  for 
Investigations,  Room  1016,  400  Army 
Navy  Drive,  Arlington,  VA  22202-2884. 

FOR  FURTHER  INFORHATIOM  CONTACT 

Dominick  D.  Wasielewski.  (202)  897- 
6035,  AUTOVON:  227-6035. 

8UPMJEMENTARV  mFORMATION:  The 
complete  inventory  of  record  system 
notices  subject  to  the  Privacy  Act  for  the 
Office  of  the  Inspector  General.  DoD, 
has  been  published  in  the  Federal 
Register  to  this  date  as  bsted: 

(50  FT*  22279)  May  29. 1985  {Compilatioa 

changes  follow) 

(52  FR  26547)  July  15. 1987 

(52  FR  35754)  September  23. 1987 

A  new  system  report  containing  an 
advance  copy  of  this  notice  has  been 
provided  to  the  VS.  House  Committee 
on  Governmental  Operations,  the  VS. 
Senate  Committee  on  Governmental 
Affairs,  and  to  the  Administrator.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  May  23, 1989,  as  required  by 
subsection  (r)  of  5  U.S.C.  552a  in  order  to 
permit  an  evaluation  of  the  probable  or 
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potential  effect  of  this  proposal  on  the 
privacy  or  other  rights  of  individuals. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

lune  1, 1969. 
CIO-10 


Validation  of  Credentials  of  DoD 
Contractors'  Employees 


SVSTm  tOCATMH: 


Department  of  Defense  (DoD).  Office 
of  the  Assistant  Inspector  General  for 
Analysis  and  Followup,  Analysis  & 
External  Coordination,  400  Army  Navy 
Drive.  Arlington.  VA  22202-2884. 


CA- 


Or  MOIVIOUALS  COVtMfO  BY  TM 


Individuals  employed  by  DoD 
Contractors,  to  include  Consultants  to 
the  Contractors,  selected  on  a  random 
basis  for  validation  of  credentials. 

CATiooMn  or  nbcomm  m  tmi  svantt: 

R6sum6s  containing  personal 
information  consisting  of  an  individual's 
name,  social  security  number,  schools 
attended,  location  of  schools,  degree(8) 
awarded,  datefs)  awarded,  work  history 
and  last  known  or  current  address. 
Records  also  contain  dociunents 
validating  the  individual's  educational 
credentials,  experience,  and  state, 
federal  and/or  board  certification(s). 

MITHOMTV  TON  KUINTtNANCt  or  TNI 


Pub.  L  95-452.  the  Inspector  General 
Act  of  1978,  as  amended:  10  U.S.C. 
Section  133,  Secretary  of  Defense: 
Appointment,  Powers.  Duties  and 
Delegation  by;  DoD  Directive  5106.1, 
"Inspector  General  of  the  Department  of 
Defense"  (32  CFR  Part  373). 


Xo  validate  credentials  such  as 
education,  experience,  and  state,  federal 
and/or  board  certification  of  persons 
employed  by  DoD  Contractors,  where 
such  credentials  have  been  cited  as  part 
of  the  cost  basis  for  accomplishing 
contract  requirements. 

NOVTMi  uan  OP  mcowm  mamtamcd  in 
THi  evemi  mcujowm  catcoomiu  of 
uetm,  AND  TNinNwosi  of  SUCH  uses: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Office  of 
Inspector  General's  compilation  of 
record  system  notices  apply  to  this 
system  of  records. 


MUCm  AMO  MX  mil  RMCTORMO, 
IWTMIVMQ,  ACCmNM,  WT AMMO,  AND 
OISMMMQ  OFRKONDS  MTHS  SVSIIM: 
tTONAOl: 

Paper  records  in  nie  folders,  computer 
magnetic  disks  and  paper  printouts  in 
secure  filing  cabinets. 

M1MIVASIUTV: 

Paper  records  filed  in  folders  and 
computer  magnetic  disks  retrieved  by 
using  a  computerized  index  of  names. 

Paper  records  are  filed  in  folders 
stored  in  a  locked  filing  cabinet. 
Computer  disks  and  printouts  are  stored 
in  a  locked  filing  cabinet.  Locked  filing 
cabinets  are  stored  in  a  limited  access 
area. 

nrmmoN  AND  omkmal: 

Paper  records  and  computer  disks  are 
to  be  retained  until  completion  of  the 
overall  validation  process  and  data 
analysis,  then  destroyed.  Where 
discrepancies  occur  in  the  listed 
credentials,  during  the  validation 
process,  those  credentials  at  issue  will 
be  submitted  to  the  Assistant  Inspector 
General  for  Investigation  for  follow-up 
to  resolve  the  issue. 

•VrriM  MANAOm  ANO  AOONtSS: 

DoD  Inspector  General,  Office  of  the 
Assistant  Inspector  General  for 
Investigations,  ATTN:  Assistant 
Director.  FOIA/PA  Division,  400  Army 
Navy  Drive,  Arlington,  VA  22202-2884. 

WOTIFICA'nON  Fwocsoum. 

Writen  requests  should  be  addressed 
to  the  System  Manager  and  should  be 
notarized. 

mCOHO  ACCtSS  mOCCOURES: 

Individuals  seeking  access  to  records 
pertaining  to  them  should  submit  a 
written  request  as  indicated  in 
"Notification  procedure."  Individual 
should  provide  his/her  full  name  (first, 
middle,  last),  former  maiden  and 
married  names  or  other  aliases,  name  of 
DoD  Contractor  for  whom  employed  and 
approximate  dates,  and  current  address. 

CONTCSTHM  mcoNO  Moctounes: 

The  rules  for  contesting  contents  and 
appealing  initial  determination  will  be 
provided  upon  request  to  the  System 
Manager 

MCORO  SOUNCl  CATMOMtS: 

DoD  Contractor  bid  packages  and/or 
personnel  files,  colleges/universities, 
and  state/federal  licensing  and/or 
certification  boards.  To  the  extent  that 
follow-up  to  resolve  discrepancies  is 
required,  information  collected  directly 
from  the  individual  may  be  included  in 
investigative  inquiries. 


■XIMPnONt  CtANfKD  FOR  TW  SYSmC 

None. 

[FR  Doc.  80-13439  Piled  6-6-89;  8:45  am] 
BlUlNa  coot  tS1041-H 

Office  Of  the  Secretary 

Advisory  Group  on  Electron  Devices; 
Advisory  CoHNnittee  Meeting 

SUMMARY:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  090a 
Wednesday.  28  June  1989. 


I  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  ina.  2011  Crystal  Drive,  Suite 
307,  Arlington,  Virginia  22202. 

FOR  FURTNER  INFORMATION  CONTACT 

Harold  Summer.  AGED  Secretariat.  201 
Varick  Street,  New  York.  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
June  1, 1988. 

[FR  Doc.  89-13492  Filed  6-6-89;  8:45  am] 

HLLINO  COOC  M10-01-M 
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Strategic  Defenee'lnitiative  Advisory 
ConwiWtlee,  Cancelation  of  Meeting 

action:  Cancellation  of  meedog. 

summary:  Hie  meeting  notice  for  the 
Strategic  Defense  Initiative  Advisory 
Committee  scheduled  for  May  22-23, 
1989  as  published  in  the  Federal  Register 
(Vol.  54,  Page  18005,  Wednesday,  April 
28, 1989,  FR  Doc  88-9972)  has  been 
cancelled.  In  all  other  respects  the 
original  notice  remains  unchanged. 
LM.  Bynuoi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  1, 1988. 
[FR  Doc.  88-13493  Filed  6-6-88;  8:45  am) 

nUJNQ  COK  3S1»-««-H 

Defense  Science  Board  Jatk  Force  on 
Advanced  Naval  Warfare  Concepts 

ACTION:  Change  in  date  of  advisory 
committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Advanced 
Naval  Warfare  Concepts  scheduled  for 
May  25, 1989  as  published  in  the  Federal 
Register  (Vol.  54,  No.  93,  Page  21092. 
Tuesday.  May  18, 1989,  FR  Doc.  89- 
11636)  was  held  on  May  31. 1989. 
Unda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  1. 1989. 

(FR  Doc.  8»-13494  Filed  6-6-69;  8:45  am] 

MUJNa  COOE  SSIO-OI-H 

Del  enee  Science  Board  Tasli  Force  on 
Advanced  Naval  Warfare  Concepts; 
Cancellation  of  Meeting 

action:  Cancellation  of  meeting. 


summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Advanced  Naval  Warfare  Concepts 
scheduled  f.ir  May  26, 1989  as  published 
in  the  Federal  Register  (Vol.  54.  No.  93, 
Page  21092,  Tuesday,  May  16, 1989,  FR 
Doc  89-11636)  has  been  cancelled. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  1. 1989. 

[FR  Doc.  89-13495  Filed  6-6-88: 8:45  am) 

MLUNO  COK  MKM1-K 

Defense  Science  Board  Task  Force  on 
Defense  Procurement  With  a  Glolial 
Technology  Base;  Cancellation  of 
Meeting 

action:  Cancellation  of  meeting. 


:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Defense  Procurement  With  a  Global 
Technology  Base  scheduled  for  June  1, 
1989  as  published  in  the  Federal  Register 
(Vol.  54,  No.  93,  Page  21093,  Tuesday, 
May  16. 1989.  FR  Doc  89-1163a)  has 
been  cancelled. 
Linda  M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

June  1. 1989. 

[PR  Doc.  89-13496  Filed  6-6-89;  8:45  am] 
BiLUNQ  COOC  aaio-ei-M 


Defense  Science  Board  Task  Force  on 
Low  OtMervabie  Technology,  Air 
Force  Subgroup;  Meetings 

ACTION:  Notice  of  advisory  committee 

meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Low  Observable 
Technology,  Air  Force  Subgroup  will 
meet  in  closed  session  on  October  11-12 
and  November  28-29. 1989  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  provide  the  Air  Force  with 
scientific  advice  on  its  activities  in  this 
area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  ir  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

June  1. 1989. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  89-13497  Filed  6-6-89.  8  45  am) 

BHJLMQ  OOOC  SI10-t1-«l 


Defense  Science  Board  Task  Force  on 
Low  Observable  Technology.  Air 
Force  Sut>group;  Meeting 

action:  Change  in  date  of  advisory 
committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Low 
Observable  Technology,  Air  Force 
Subgroup  scheduled  for  fune  13-14  and 


September  14-15, 1969  as  published  in 
the  Federal  Register  (Vol.  54.  No.  73. 
Page  15539,  Tuesday,  April  la  1989.  FR 
Doc.  89-9247)  will  be  held  on  June  20-21 
and  September  12-13. 1989. 
linda  MByaom, 

A  llernate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

June  1. 1989. 

|FR  Doc.  89-13498  Filed  6-6-89;  8:45  am] 

MLUMOCOOE  MM-OVH 


Defense  Science  Board  1989  Summer 
Study  on  Improving  Test  and 
Evaluation  Effectivenesa;  Meetings 

ACTlOM:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
1989  Summer  Study  on  Improving  Test 
and  Evaluation  Effectiveness  will  meet 
in  closed  session  on  July  11-13, 1969,  at 
Science  Applications  International 
Corporation,  McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  I)epartment  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  the  contributions  of 
modeling  and  simulation  to  Defense  test 
and  evaluation  so  as  to  improve  the 
acquisition  process. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
S52b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  publia 

June  1. 1989. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  89-13499  Filed  6-6-89;  8:45  am] 
MLUNG  COOE  MIO-Ot-M 


Defense  Science  Board  Task  Force  on 
SDIO  Tectinology  Assessment; 
Cancellation  of  Meeting 

ACTION:  Cancellation  of  meeting. 

summary:  The  meeting  nobce  for  the 
Defense  Science  Board  Task  Force  on 
SDIO  Technology  Assessment 
scheduled  for  May  3-^,  1989.  as 
published  in  the  Federal  Regbter  (Vol. 


54.  No.  51.  Page  11263.  Friday.  March  17. 
1989.  FR  Doc  89-e29S)  has  been 
cancelled. 
|une  1. 1960. 
Linda  M.  Bynim. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  89-13500  Filed  6-6-80;  8:45  am] 

MJJNQ  COM  «W-eV4t 

D«f«nM  Scienc*  Board  1989  Sutninar 
Study  on  Improving  TMt  and 
Evaluation  Effoctivanast;  Cancellation 
of  Maating 

ACTKNC  Cancellation  of  meeting. 


r.  The  meeting  notice  for  the 
Defense  Science  Board  1989  Summer 
Study  on  Improving  Test  and  Evaluation 
Effectiveness  scheduled  for  May  17-18, 
1989  as  published  in  the  Federal  Register 
(Vol.  54.  No.  70.  Page  14833-14834. 
Thursday.  April  13, 1989.  FR  Doc.  89- 
8806)  has  been  cancelled, 
lioda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

June  1, 1960. 

[FR  Doc.  89-13Sm  Filed  6-6-80;  a-45  am] 

MUMQ  cooc  «si«-ei-ii 


Dafanaa  Sclanca  Board  1969  Summar 
Study  on  Non-Cooparattva 
IdantHication;  Advtoory  Commlttaa 
Maatlnga 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
1989  Summer  Study  on  Non-Cooperative 
Identification  will  meet  in  closed  session 
on  July  6-7, 1989  at  Systems  Planning 
Corporation.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  consider  and  make 
recommendations  on  future  capabilities 
of  mihtary  forces  to  distinguish  enemy 
targets  from  friendly  and  civilian  targets 
in  offensive  and  defensive  air  operations 
and  naval  surface  warfare. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  U.  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 


552b(c)(l)  (1082),  and  that  accordingly 

this  meeting  will  be  closed  to  the  public. 

Linda  M.  Bynua. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

June  1. 1080. 

[FR  Doc.  89-13502  Filed  6-6-80: 8:45  am] 

Muata  cooc  wto-01-M 

Daftartniant  of  ttta  Army 

Military  Traffic  Management 
Command;  Military  Paraonal  Property 
CMma  Sympoaium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  22  June  1909  at  the  Sheraton  Crystal 
City  Hotel.  Arlington,  Virginiarand  will 
convene  at  0830  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
Personal  Property  Traffic  Management 
Regulation,  DOD  4500.34-R,  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command.  Attn:  MTPP-M, 
at  telephone  number  756-1600,  between 
0800-1530  hours.  Topics  to  be  discussed 
should  be  received  on  or  before  9  June 
1989. 

Dated:  May  30. 1989. 
Joseph  R.  Maiotta. 

Colonel.  GS,  Director  of  Personal  Property. 
[FR  Doc.  89-13636  Filed  6-6-80;  8:45  amj 
MLLMO  cooc  S710-0S-II 


Department  of  the  Navy 

Naval  Reaearch  Adviaory  Committee; 
Cloaed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Survivability  of 
Navy  Tactical  Communications  in  a 
Hostile  Environment  will  meet  on  June 
21-22. 1969.  The  meeting  will  be  held  at 
E  Systems,  MelPar  Division,  7700 
Arlington  Blvd.,  Falls  Church,  Virginia. 
The  meeting  will  commence  at  9:00  a.m. 
and  terminate  at  4:00  p.m.  on  June  21 
and  22. 1989.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 


related  to  the  survivability  of  Navy 
tactical  communications  in  a  hostile 
environment  The  agenda  will  include 
briefings  and  discussions  on 
communications  support  systems  and 
unified  networiung  technology.  These 
briefings  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  imder  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  l>e  concerned 
with  matters  fisted  in  section  S52b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  L.W. 
Snyder.  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street, 
Arlington,  VA  22217-SOOO,  Telephone 
Number  (202)  696-4488. 

Date:  June  2. 1989. 
Sandra  M.  Kay. 

Department  of  the  Navy.  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  89-13442  Filed  6-6-89: 8:45  am] 
BtUMOCOOE  3S10-AE-M 


Naval  Research  Adviaory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Tactical  Defense 
Suppression  in  the  Year  2000  will  meet 
on  June  21  and  22, 1989.  The  meeting  will 
be  held  at  the  Office  of  the  Chief  of 
Naval  Research,  800  N.  Quincy  Street. 
Arlington.  Virginia.  The  meeting  will 
commence  at  8:30  a.m.  and  terminate  at 
5:00  p.m.  on  June  21;  and  commence  at 
9KX)  a.m.  and  terminate  at  4:00  p.m.  on 
June  22, 1989.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  naval  aviation's  ability  to 
conduct  lethal  defense  suppression 
missions  in  the  year  2000.  The  agenda 
will  include  briefings  and  discussions 
related  to  program  objectives,  the  threat, 
and  Tacit  Rainbow/SEEK  Spinner 
Programs.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
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interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  LW. 
Snyder.  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number  (202)  696-4488. 

Sandra  M.  Kay. 

Department  of  the  Navy  Alternate  Federal 
Register  Liaison  Officer 
[FR  Doc  89-13443  Filed  6-6-89,  8:45  am] 
aoijNa  cooc  mio^ac-ii 


DEUkWARE  RIVER  BASIN 
COMMISSION 

Amendment  to  Comprehensive  Plan 
and  Water  Code  of  the  Delaware  River 
Basin 

agency:  Delaware  River  Basin 

Commission. 

action:  Notice. 


SUMMAinr:  At  its  May  24. 1989  business 
meeting  the  Delaware  River  Basin 
Commission  amended  its 
Comprehensive  Plan  and  Water  Code  in 
relation  to  water  conservation 
performance  standards  for  plumbing 
fixtxires  and  fittings.  The  amendment 
revises  a  rule  adopted  by  the 
Commission  on  January  13. 1988.  That 
rule.  R^olution  No.  88-2.  established 
Basinwide  water  conservation 
performance  standards  for  plumbing 
fixtures  and  fittings  installed  in  new 
construction  and  renovation.  The 
regulation  required  that  all  water 
conservation  performance  standards  for 
plumbing  fixtiu^s  and  fittings  adopted 
by  the  four  Basin  States  or  political 
subdivisions  within  the  Basin  comply 
with  specified  minimum  standards  for 
sink  and  lavatory  faucets,  shower 
heads,  water  closets,  urinals  and 
associated  flushing  mechanisms. 
Compliance  dates  were  specified  as 
were  certain  specialized  fixtures  and 
fittings  not  covered  by  the  regulation. 
The  regulation  also  required 
certification  by  manufacturers  that  their 
plumbing  fixtures  and  fittings  comply 
with  the  water  conservation 
performance  standards.  In  addition, 
Pennsylvania  political  subdivisions  or 


their  agencies  seeking  Commission 
permit  approval  or  renewal  must 
document  that  water  conservation 
performance  regulations  consistent  with 
the  adopted  standards  have  been 
adopted  within  their  area  of  jurisdiction. 
Finally,  periodic  review  of  the 
performance  standards  was  also 
required  to  allow  for  incorporation  of 
more  stringent  water  conservation 
performance  standards  as  technology 
advances. 

Subsection  2.1.5(4)  of  the  regulation 
required  the  Executive  Director  to 
conduct  an  initial  review  of  the 
standards  within  a  year  to  consider  the 
modification  of  the  current  standard  for 
water  closets  (a  maximum  of  3.5  gallons 
per  flush)  to  require  low  consumption 
water  closets  (a  maximum  of  1.6  gallons 
per  flush]  effective  January  1. 1990.  A 
summary  report  documenting  the  results 
of  this  review  was  submitted  to  the 
Delaware  River  Basin  Commission  in 
January  1989.  Based  upon  this  review, 
the  Commission  proposed  that  the 
regulation  be  revised  to  require  low 
consumption  water  closets  effective 
January  1, 1991.  It  was  also  proposed 
that  all  water  conservation  performance 
standards  for  plumbing  fixtures  and 
fittings  adopted  by  the  Basin  States  or 
political  subdivisions  within  the  Basin 
comply  with  the  low-consumption  water 
closet  requirement  by  January  1. 1991.  In 
addition,  the  proposal  called  for 
modification  of  the  schedule  for  state  or 
local  compliance  with  the  performance 
standards  in  the  Commonwealth  of 
Pennsylvania,  which  does  not  yet  have 
statewide  performance  standards  for 
plumbing  fixtures  and  fittings.  The  other 
Basin  States  already  have  statewide 
standards. 

The  proposal  encouraged  the 
Commonwealth  of  Pennsylvania  to 
adopt  water  conservation  performance 
standards  for  plumbing  fixtures  and 
fittings  which  comply  with  the 
Commission's  standards  for  January  1. 
1991.  In  the  absence  of  Pennsylvania 
standards,  the  proposal  called  for  the 
Commission  to  notify  all  municipalities 
within  the  Pennsylvania  portion  of  the 
Basin  of  the  requirement  to  adopt  and 
enforce  local  regulations  which  comply 
with  the  Commission  standards.  Upon 
such  notification  by  the  Commission, 
municipalifies  would  have  one  year  to 
adopt  local  regulations. 
EFFECTIVE  DATE:  May  24. 1989. 
ADDRESS:  Copies  of  the  Commission's 
Water  Code  are  available  from  the 
Delaware  River  Basin  Commission.  P.O. 
Box  7360.  West  Trenton.  New  Jersey 
08628. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Weisman.  Commission 


Secretary.  Delaware  River  Basin 

Commission:  Telephone  (609)  883-9500. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  held  a  public  hearing  on  the 
proposed  amendment  on  March  20, 1989 
as  noticed  in  the  February  6, 1989  and 
March  13. 1989  issues  of  the  Federal 
Register  (Vol.  54.  No.  23  and  Vol.  54.  No. 
47).  Based  upon  testimony  received  and 
further  deliberation,  the  Commission 
added  a  provision  to  require  that 
plumbing  fixtures  and  fittings  be 
certified  and  labeled  by  the 
manufacturer  as  meeting  the 
Commission's  water  conservation 
performance  standards.  With  that 
addition,  the  Commission  has  adopted 
its  proposal  and  amended  its 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin. 

Article  2  of  the  Water  Code  of  the 
Delaware  River  Basin  is  hereby 
amended  by  the  substitution  of  a  new 
subsection  2.1.5  to  read  as  follows: 

2.1.5    Water  conservation  perfonnanc* 
standards  for  pkimbing  fixtures  and 
fittings. 

{l)(a)  All  water  conservation 
performance  standards  for  plumbing 
fixtures  and  fittings  adopted  by  any 
signatory  state  or  political  subdivision 
within  the  Delaware  River  Basin  shall 
comply  with  the  following  minimum 
standards: 

(i)  For  sink  and  lavatory  faucets, 
maximum  flow  shall  not  exceed  three 
gallons  of  water  per  minute  when  tested 
in  accordance  with  American  National 
Standards  Institute  (ANSI)  All2.lS.lM: 
and 

(ii)  For  shower  heads,  maximum  flow 
shall  not  exceed  three  gallons  of  water 
per  minute  when  tested  in  accordance 
with  ANSI  A112.18.1M;  and 

(iii)  For  water  closets  and  associated 
flushing  mechanism,  maximum  volume 
shall  not  exceed  an  average  of  one  and 
six-tenths  gallons  per  flushing  cycle 
when  tested  in  accordance  with  the 
hydraulic  performance  requirements  of 
ANSI  A112.19.2M  and  ANSI  A112.19.6M; 
and 

(iv)  For  urinals  and  associated 
flushing  mechanism,  maximum  flow 
shall  not  exceed  one  and  one-half 
gallons  of  water  per  flush  when  tested  in 
accordance  with  the  hydraulic 
performance  requirements  of  ANSI 
A112.19.2M  and  ANSI  All2.19.6M. 

(b)  Any  water  conservation 
performance  standards  adopted  prior  to 
the  effective  date  of  this  regulation  that 
are  not  in  compliance  with  the 
provisions  of  (a)  shall  be  amended  or 
revised  to  comply  with  the  provisions  of 
(a)  by  January  1. 1991. 
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(c)  The  Commonwealth  of 
Pennsylvania  is  encouraged  to  adopt 
water  conservation  performance 
standards  for  plumbing  fixtures  and 
fittings  that  comply  with  the  provisions 
of  (a)  by  January  1, 1991.  In  the  absence 
of  such  regulations,  the  Commission 
shall  noti^  all  municipalities  within  the 
Pennsylvania  portion  of  the  Basin  of  the 
requirement  to  adopt  and  enforce  local 
regulations  that  comply  with  the 
provisions  of  (a).  Upon  notification  by 
the  Commission,  municipalities  shall 
have  one  year  to  adopt  such  local 
regulations. 

(2)(a)  The  performance  standards  of 
subsection  (1 )  shall  apply  to  plumbing 
fixtures  and  fittings  installed  in  new 
construction  and,  where  provided  in 
state  or  local  regulations,  in  existing 
structures  undergoing  renovations 
involving  replacement  of  such  fixtures 
and  fittings. 

(b)  The  performance  standards  of 
subsection  (1)  shall  not  apply  to  fixtures 
and  fittings  such  as  emergency  showers, 
aspirator  faucets,  and  blowout  fixtures 
that,  in  order  to  perform  a  specialized 
function,  cannot  meet  the  standards 
specified  in  subsection  (1). 

(3)  To  be  acceptable  for  use  in  the 
Basia  plumbing  fixtures  and  fittings 
shall  be  certified  and  labeled  by  the 
manufacturer  as  meeting  the  water 
conservation  performance  standards 
specified  in  subsection  (1).  Certification 
shall  be  based  on  independent  test 
results.  IHumbing  fixtures  and  fittings 
shall  be  labeled  in  accordance  with 
ANSI  A112.18M  and  ANSI  A112.19.2M. 

(4)  The  Executive  Director  shall 
periodically  review  the  performance 
standards  and  testing  requirements  set 
forth  in  subsection  (1)  to  determine  their 
adequacy  in  light  of  advances  in 
technology  for  water  conservation 
fixtures  and  fittings.  The  results  of  such 
reviews,  including  any 
recommendations  for  more  stringent 
water  conservation  performance 
standards,  shall  be  presented  to  the 
Commission. 

(5)  Municipalities  of  the 
Commonwealth  of  Pennsylvania  seeking 
permit  approval  or  renewal  under  S  3.8 
of  the  Compact  for  water  supply  or 
wastewater  discharge  prefects  shall 
document  that  regulations  consistent 
with  subsection  (1)  have  been  adopted 
within  their  area  of  jurisdiction.  Such 
documentation  shall  be  a  condition  for 
permit  approval  or  renewal. 

(Delaware  River  Basin  Compact  75  Stat.  686) 

Susan  M.  Weismao. 

Secretary. 

May  30. 1968. 

(FR  Doc  88-13360  Filed  6-6-88:  ft45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regidatory 
Commissfon 

[Docket  No*.  P.L.  tS-Z-OOO  et  aL] 

Interstate  Natural  Gae  Pipeline  Rate 
Design;  Mack  yarUn  PtpeNne  Ca  et  aL 


Docket  Nos. 

In  the  mattof  of 

Interstate  Natural  Gas  PIpeMne 

PU9-2-000 

RateOsaign. 

Black  Martin  Pipeline  Coinpany 

RP8&-75-000 

Chandatour  Pipeline  Coinpany _ 

RP89-a6-000 

CNG  Transmission  Corporation 

RP88-211-000 

RP89-168-000 

poraSon. 

ColutntM     GuM     Traninwaion 

nPB8-167-000 

Coinpany 

El  Paso  Natural  Gas  Coinpany 

RP8a-44-000 

Ronda  Gas  Transmission  Com- 

RP89-50-000 

pwfy. 

High  Mand  Offshore  System 

RP89-37-000 

Inland  Gas  Company,  Inc. 

HP89-e6-000 

Kentucky    West    Virginia    Gai 

RP86-62-000 

Comparfy. 

RP89-146- 

000 

RP8»-61- 

000 

KNEnwgy.Inc    .- 

RPST-ae-oos 

RP86-11- 

002 

RP85-11- 

019 

(PtwselO 

RP88-110- 

000 

RP89-111- 

000 

Midweatem    Qas    Trananoaion 

RPS9-3S-000 

Company. 

RP8»-ae-ooo 

National  Fuel  Gas  Supply  Corpo- 

RP89-49-000 

rsSon. 

Nortttem  Bonlar  Pipolna  Com- 

RP89-33-000 

ply 

Northern  Natural  Gas  Company  ... 

RP88-259-000 

Northwest  Pipeline  Corporatx)n 

RPee-47-000 

Panhandle    Eastern    Pipe    Line 

RP88-262-000 

Company. 

Paiula  PipaHna  Company — 

RPB8-227-000 

Pelicwk  knerstsflB  Qas  System. 

RPe»-73-000 

Sea  Robin  Pipeline  Company.  _... 

RPeS-181-000 

Tennessee  Gas  PIpeSne  Compa- 
ny. 

RP88-228-000 
RPe8-67-000 

Corporaton. 

Trrnacontinental  Gas  Pipe  Line 

RP87-7-000 

Transwestem  Pipeline  Company ... 

RP89-4d-000 

Trwkine  Gas  Company _. 

RPB8-teO-000 

U-T  Offshore  Syslem ._    . 

RPe&-38-000 

West  Teotas  Gas,  Inc. - 

RP88-256-001 

RP89-67-000 

Williams  Natural  Gas  Company  ... 

RP87 -33-000 

\MK8ton  Baam  imerslala  Pipefinc 

RP8ft-197-000 

Company. 

RP88-2»- 

000 

RP89-34- 

000 

I.  Purpose 

In  1985.  the  Commission  adopted 
Order  No.  436  *  to  launch  a  new  era  of 
open-access  transportation  by  pipelines 
performing  self-implementing 
transportation  under  either  the  Natural 
Gas  Act  *  or  the  Natural  Gas  Policy  Act 
(NGPA).»  The  Commission  codified  its 
new  open-access  transportation 
program  in  Part  284  of  its  regulations.* 
In  Part  284,  the  Commission  set  forth  its 
objectives  and  policies  with  respect  to 
the  designing  of  rates  for  a  pipeline's 
open-access  transportation  services.  As 
a  result  of  its  experience  in  designing 
transportation  rates  under  the  principles 
of  Order  No.  436,  and  in  examining  the 
design  of  the  transportation  component 
of  sales  rates,  the  Commission  here 
states  that  the  same  goals  and  policies 
are  equally  applicable  to  both  types  of 
rates.  The  purpose  of  this  order  is  to 
provide  the  administrative  law  judges 
(AL|8)  and  the  participants  (including 
the  Commission  staff)  in  the  above- 
captioned  proceedings  with  additional 
guidance  on  how  to  implement  the 
Commission's  rate  objectives  and 
policies  under  Part  284.'  This  policy 
statement  will  enable  the  participants  to 
develop  factual  records  under  which  the 
ALJs,  in  the  first  instance,  and  the 
Commission  on  review  can  fashion 
comprehensive  rate  design  schemes 
tailored  to  particular  pipelines  which 
will  fulfill  the  intent  of  the  NGPA  that 
market  forces  play  a  "more  significant 
role  in  determining  the  supply,  the 
demand,  and  the  price  of  natural  gas."  ' 
and  the  mandate  of  the  Natural  Gas  Act 
that  a  pipeline's  rates  must  be  just  and 
reasonable  and  must  not  result  in  any 
undue  preference  or  undue 
discrimination.^ 


Policy  Statement  Providing  Guidance 
with  Respect  to  the  Designing  of  Rates 

Issued  May  30. 1969, 


'  Regulation  of  Natural  Caa  Pipelines  After 
Partial  Wellhead  Decontrol.  |Re{|.  Preamble*  19S2- 
1985)  1  30,866  (19B5).  vacated  and  remanded. 
Associated  Ckis  Distributors  v  FERC.  824  F.2d  981 
(D.C  Cir.  1987).  readopted  on  an  interim  basis. 
Order  No.  500.  FERC  Stats.  S  Regs.  \  30,761  (1987). 

«  Section  7. 15  USC  71 7f  (1982). 

'  Section  311. 15  USC  3371  (1962). 

*  la  CFR  Part  2S4  (1968). 

*  The  Commiuion  recognize*  that  the  caption  to 
this  order  only  includes  proceedings  that  are 
pending  before  (he  AL{s  and  not  proceedings  that 
are  pending  before  the  Commission.  The 
Commission  intend*  lo  apply  the  principles  set  out 
here  to  case*  pending  before  it  on  a  case-by -case 
basis. 

*  Transcontinental  Gas  Pipe  Line  Corp.  v.  State 
Oil  and  Gas  Board  of  Miss..  474  U.S.  409.  422  (1986). 

'  See.  e.g..  Order  No.  497.  Inquiry  Into  Alleged 
Anticompetitive  Practices  Related  to  Marketing 
Afriliales  of  Interstate  Pipehne*.  FERC  Stat*,  ft 
Regs.  1  30.820  (1968)  for  a  discussion  of  the 
Commission's  concern  about  possible  abuses  in  the 
relationship  between  pipelines  and  their  marketing 
affiliate*. 
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To  date,  the  Commission  has 
permitted  transportation  rates  to  be 
used  that  were  not  in  strict  compliance 
with  the  requirements  of  Part  284.  This 
has  been  allowed  in  order  "to  encourage 
pipelines  to  begin  transporting  under  the 
new  regulations  and  to  gain  some 
experience  with  the  operation  of  the 
new  regulatory  scheme."  •  However,  the 
Commission  has  now  gained  experience 
with  the  Part  284  ratemaking 
methodology  and  the  "pipelines  have 
had  experience  providing  transportation 
under  the  Part  284  regulations,"  •  Hence, 
pipelines  must  demonstrate,  and  the 
Commission  will  ensure,  that  pipeline 
"rates  comply  with  the  requirements  of 
Section  284.7  of  the  regulations."  '°  In 
addition,  pipelines  will  "bear  the  burden 
of  justifying  any  deviations  from  the 
requirements  of  the  regulations."  * ' 

This  policy  statement  will  deal  with 
significant  aspects  of  the  rate  design 
process  and  related  matters.  In 
particular,  this  policy  statement  will 
discuss  seasonal  rates,  the  division  of 
fixed  costs  between  the  demand  ' '  and 
commodity  *'  charges,  capacity 
adjustments,  discoimted  transportation, 
maximum  intemiptible  rates,  and  rates 
for  forward  haul  and  backhaul 
transportation  and  exchange 
arrangements. 

//.  Rate  Design  Objectices 

1.  General  Principles 

The  ratemaking  process  begins  with 
the  establishment  of  a  cost  of  service  or 
revenue  requirement,  continues  through 
a  series  of  steps  by  which  the  costs  are 
assigned  to  various  services  and 
customer  groups,  and  concludes  with 
development  of  unit  rates.'*  The 


\ 


■  El  Paso  Natural  Gas  Co.,  46  FERC  \  61.079  at  p. 
61.349  (1989). 

•Id. 

^oidSee  also  Northem  Natural  Cat  Co.,  4S  FERC 
1 61.097  at  p.  61.318  (1988). 

>  ■  46  FERC  1 61,079  at  p.  61,349. 

"  The  appropriate  transportation  rate  term  i* 
reservation  fee.  However,  demand  will  be  used  in 
this  order  lo  refer  to  both  the  sales  and 
transportation  charge*  for  the  right  to  capacity. 

"Commodity  is  a  misnomer  for  a  transportation 
rate  because  transportation  is  a  usage  service. 
Nonetheless,  commodity  will  be  used  in  this  order 
to  refer  lo  both  the  sales  and  transportation  charge 
for  untis  purchased  or  shipped. 

'*  The  pipeline's  cost  of  service  or  revenue 
requirement  is  assigned  to  its  customers  through  the 
rate  design  process.  The  first  step  in  the  rate  design 
proces*  i*  lo  divide  the  cost-of-service  among  the 
pipeline's  major  operations  or  functions  such  as 
production,  gathering,  transmission  and  storage. 
This  step  is  called  cost  fimctionalization.  The  next 
step  is  to  categorize  the  pipeline*  functionalized 
cost*  as  either  fixed  or  variable  costs.  The  pipeline'* 
costs  are  then  classified  {i.e..  assigned)  to  tlie 
demand  and  commodity  componnents  of  its  rates. 
This  step  is  traditionally  called  cost  classification. 
Next,  the  classified  costs  are  allocated  between  the 
pipeline's  jurisdictional  and  nonjurisdictional 


establishment  of  a  cost  of  service  thus  of 
necessity  links  rate  design  to  costs. 
However,  it  has  been  recognized  that 
the  assignment  of  costs  "is  not  a  matter 
for  the  slide  rule  ....  It  has  no  claim  to 
an  exact  science."  "  It  "is  not  reducible 
to  a  simple  mathematical  exercise."  '• 
This  means  that  cost  assignment  is  more 
than  simple  mechanical  accounting 
procedure  of  cost  causation.  Rather,  cost 
assignment  is  a  means  for  accomplishing 
a  complex  of  sometimes  contradictory 
goals  and  for  reconciling  often 
conflicting  interests  in  the  process  of 
assigning  revenue  responsibility  among 
the  pipeline's  diverse  services  and 
customers.  The  Commission's  task  is  to 
weigh  all  relevant  considerations  by 
"integrat[ing]  cost  factors  with  non-cosf 
factors  and  policy  considerations  "  to 
fashion  rates  for  each  customer  which 
are  within  the  zone  of  reasonableness. '  ^ 
Hence,  the  Commission  is  "not  required 
to  adopt  any  particular  rate  design."  ** 
It  is  the  "total  effect"  of  the  rate  design 
method  which  counts  rather  than  the 
particular  rate  design  method 
employed.'*  Thus,  the  Commission 
encourages  the  participants  in  these 
proceedings  to  develop  different 
methods  to  achieve  the  rate  objectives, 
set  forth  in  the  Commission's  regulations 
and  discussed  below,  that  are  tailored  to 
the  particular  circumstances  of  a 
pipeline's  system. 

The  Commission  notes  that  to  the 
extent  a  particular  method  is 
theoretically  consistent  with  these 
objectives  but  leads  to  undesirable  or 
inequitable  results,  pragmatic 
adjustments  can  and  should  be  made. 
These  concerns  will  be  addressed  in 
particular  cases  after  designing  rates  in 
light  of  the  other  goals.  Then,  the 
Commission  can  make  any  necessary 
adjustments  to  mitigate  harsh  or 
undesirable  results. 

2.  Theory-Economic  Efficiency 

Section  284.7  of  the  Commission's 
regulations  sets  forth  the  Commission's 
objectives  in  designing  transportation 
rates.  Sections  284.7(c)(1)  states  that 
"[r]ates  for  service  during  peak  periods 


service*,  and  among  its  jiuisdictional  zones.  Th< 
step  is  called  cost  allocation.  Last,  unit  rate*  for 
each  service  are  deteimined.  This  step  is  also  kiK>w 
89  rate  design.  See  Teruiessee  Ga*  Pipeline  Co..  46 
FERC  \  61,113  at  p.  61,441  n.3  (1989). 

••  Colorado  Interstate  Gas  Co.  v.  FPC  324  VS. 
581.  589  (1945). 

••  Fuels  Research  Councils.  Inc.  v.  FPC,  374  F.2d 
842.  846  (7th  Cir.  1967). 

"  Northem  Indiana  Public  Service  Co.  v.  FTRC. 
782  F.2d  73a  742  (7th  Ore.  1986).  citing  FPC  v. 
Conway  Corp.,  428  US  271,  277-79  (1976). 

••/dat739. 

'•  Fijels  Research  Councils,  Inc.  v.  FPC  374  F2A 
842.  850-51  (7th  Cir.  1967),  Cibng  FPC  v  Hope 
Natural  Gas  Co..  320  U.S.  591. 602  (1942). 


should  ration  capacity."  Section 
284.7(c)(2)  provides  that  "(rjates  for  firm 
service  during  off-peak  periods  and  for 
interruptible  service  during  all  periods 
should  maximize  throughput."  As  stated 
above,  those  objectices  are  of  equal 
applicability  to  the  transportation 
portion  of  bundled  sales  rates.  The 
objectives  provide  guidance  in  the 
development  of  rates  that  promote 
economic  efficiency:  that  is.  the  efficient 
functioning  of  natural  gas  markets. 
Transportation  rats  (and  policies)  which 
inhibit  efficient  operation  of  markets  are 
themselves  inefficient  and  can  not  result 
in  an  equitable  assignment  of  the 
pipeline's  costs  or  revenue 
responsibility.  The  Commission  is 
concerned  with  allocative  and 
productive  efficiency.  Hence,  economic 
efficiency  is  a  necessar}',  but  not 
necessarily  the  only  objective  which 
will  enable  the  Commission  to  fashion 
just  and  reasonable,  nondiscriminatory 
rates  for  all  customers  through  the  rate 
design  process. 

Allocative  efficiency  simply  means 
that  those  who  value  the  product  or 
service  the  most  should  he  the  ones  to 
have  it.  Productive  efficiency  simply 
means  that  products  and  services  should 
be  provided  at  the  least  possible  cost.  A 
price  or  rate  is  inefficient  if  a  different 
pricing  scheme  can  be  developed  which 
would  make  all  ratepayers  and  the 
company  better  off.*"  For  example, 
discounting  prices  to  or  above  marginal 
costs  to  attract  business  will  benefit 
other  customers  by  lowering  their 
contribution  to  fixed  costs.  Hence,  a 
scheme  which  inhibits  discounting  may 
be  inefficient  and  inequitable." 

Section  284.7  of  the  Commission's 
regulations  reflects  the  Commission's 
goals  of  allocative  and  productive 
efficiency  in  the  fashioning  of  maximum 
rates  by  requiring  that  peak  rates  ration 
capacity  and  that  rates  maximize 
throughout  during  all  periods.  The 
Commission  has  recognized  in 
S  284.7(d)(3)(i)  that  it  will  be  necessary 
in  certain  instances  to  achieve  those 


*"  Put  another  way.  an  efficient  pridns  scheme  ia 
one  where  no  one  can  be  made  better  off  withoyt 
making  someone  else  worse  off. 

« '  See  Associated  Gas  Distributors  v.  FERC  «24 
F.2d  981. 1010-11  (D.C  Or.  1987).  ("(Pjipeline 
transportation  8er\-ice  is  marked  by  a  degree  of 
natural  monopoly  *   *  *  In  such  an  industry,  "value 
of  service'  ratemaking  [i.e..  rates  varying  on  the 
basis  of  differing  demand  characteristic*)  ha*  an 
e*tablished  place,  though  not  an  an  imcontested 
one.  The  equitable  argument  in  favor  of  such 
differentials  i*  that  they  may  benefit  captive 
customers  by  making  a  contribution  to  fixed  cost* 
that  otherwise  would  not  t>e  made  at  all.  (The 
efficiency  argument  is  that  such  differential*  will  ' 
raise  total  volume  closer  to  the  level  it  wouJd  attain 
if  all  sales  were  priced  at  margiDal  co*L)" 
(Footnotes  omitted)). 
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objectives  by  the  use  of  seasonal  rates 
for  peak  and  off-peak  periods. 
Moreover,  the  CommiMion  has 
recognized  in  S  2d4.7(d)(5]  that  it  may  be 
necessary  to  selectively  discount 
maximum  rates  to  meet  competition  and 
attract  or  maintain  business.''  Rates 
designed  to  attain  those  objectives 
should  result  in  an  efficient  allocation  of 
capacity  to  those  who  value  it  and  in 
productive  efficiency  by  eliminating 
disincentives  in  the  transportation  of 
gas.*' 

In  addition,  a  pipeline's  sales  and 
transportation  services  must  be 
equivalent  services  in  their  treatment  of 
the  transportation  of  gas.  Neither  the 
transportation  nor  the  sales  service 
should  provide  a  subsidy  to  the  other 
service.  In  short  there  should  be  no 
cross-subsidization  between 
transportation  and  sales  services.  As  the 
Commission  has  stated: 

(I]n  light  of  the  goals  of  this  ntle.  rates 
should  be  so  designed  that  the  trancportatioo 
component  will  not  differ  wliether  the 
customer  is  purchasing  sales  or 
transportation  service.** 
Of  course,  transportation  and  sales  rates 
should  recognize  any  differences  in  the 
quality  of  those  services.  For  example, 
where  firm  sales  customers  have  the 
benefit  of  all  of  a  pipeline's  production 
area  fadUties  and  firm  transportation 
customers  are  limited  in  their  access  to 
receipt  points  to  their  aggregate 
mainline  quantities,  different  maximum 
rate  treatment  would  be  justified.  The 
absence  for  firm  transportation 
customers  of  proportional  access  to 
production  area  facilities,  flexible 
receipt  points,  and  equal  access  to 


■*  IB  CTR  2SC7(d)(S).  See  Associated  Gas 
Dislritmtort  v  FERC  S24  F2i  081.  uno-lOlZ  (D.C 
Cir.  1967)  ("For  neoHy  100  yaart.  *  '  '  Ui«  counts 
have  interpreted  the  antidiscrimination  provisions 
of  the  Interstate  Commerce  Act  to  allow  the  ICC  to 
approve  diiTenatiaJs  justified  exdusiveiy  by 
compeliUofL")  (at  1011). 

"  The  Comnisaloii  recognius  that  barelolor*  it 
has  required  allocation  using  the  "first-come  first- 
served"  principle,  with  some  possible  raaOocation 
where  a  mw  shipper  Is  wllHng  to  pay  a  higher  rata 
up  to  ika  aiaTiwuim  rate  and  the  existing  skipper  is 
unwilling  to  match  the  higher  rate.  That  principle 
has  led  to  the  current  positions  in  the  queues  for 
firm  and  inlemjptible  transportation  wrvices  today 
on  open  access  pipelines  across  the  country  imder 
the  first-come.  Tirst-served  mechanisn  as  cunwilly 
laipiacaaoted.  A  shift  in  eoiphasis  now  to 
machaaiaaM  a»d  rales  which  more  directly  allocate 
capacity  io  ttMsc  who  value  it  more  highly  may 
reqaire  a  tranaition.  as  individual  rata  cases  are 
cunsidered:  and  the  Coauniaaion  encourages  the 
pafttes  to  cooaJdar  bow  bast  Io  acooaunodale  soch 
traaaitiona.  wbila  avoiding  any  unaacessary 
complicatioa  ol  or  disniptkin  to  transportation 
services  provided  across  the  country.  The 
Coaaaissioa  also  ackaoariedgea  that  individaal 
pipeliaa  systaoM  aiay  have  dMracteristics  wkidl 
juaM^  varioaa  Iransitiowal  m»chniwHm  in  aay 
laartaalaliuii  of  capamty  aUocatkai  aatiMdaloglaa. 

**  Order  Na  436.  $upra  n.  1.  at  p.  31 J3S. 


system  storage  facilities  would  justify  a 
lower  maximum  rate  than  that 
embedded  in  the  sales  rate.  Since  rates 
should  reflect  the  quality  of  the  service, 
a  lower  quality  service  should  have  a 
lower  rate. 

With  this  discussion  in  mind,  the 
Commission  turns  to  specifics  of  the  rate 
design  process  on  which  it  wants  a 
record  to  be  developed. 

IIL  The  Issues 

The  Commission  observes  that  the 
issues  to  be  discussed,  such  as  the 
derivation  of  seasonal  rates,  demand 
charges,  maximum  interruptible  rates, 
and  discounted  rates  are  interrelated 
because  they  encompass  the  division  of 
costs  [i.e.,  revenue  responsibility)  among 
various  services  and  customers.  The  end 
result  of  the  ratemaking  process  should 
as  a  whole  promote  the  Commission's 
goals  of,  among  other  things,  allocative 
and  productive  efficiency  as  discussed 
above. 

The  ALJs  and  the  participants  must 
develop  records  which  delve  into  and 
resolve  the  following  issues  consistent 
with  the  directions  of  this  policy 
statement  In  addition,  the  participants 
must  establish  records  on,  and  the  ALIs 
must  consider  and  articulate  the  impacts 
(benefits  and  detriments)  of,  the  various 
rate  design  proposals  on  the 
participants,  on  the  various  segments  of 
the  industry,  and  on  classes  of 
customers.  The  ALJs  are  also  directed  to 
explicitly  articulate  equitable  factors 
considered  in  designing  the  rates,  for 
example,  whether  rates  design  changes 
should  be  phased  in." 

1.  Annual  Versus  Seasonal  Rates 

Section  284.7(d)(3]  provides  that  rates 
"must  reasonably  reflect  any  material 
variation  in  the  cost  of  providing  service 
due  to  *  *  *  [wjhether  the  service  is 
provided  during  a  peak  or  off-peak 
period."  The  Commission  has  referred  to 
the  cost  of  fuel  used  to  run  compressors 
as  an  example  of  a  cost  that  might  differ 
or  vary  between  peak  and  off-peak 
periods.*'  However,  %  284.7(d)(3)  only 
requires  that  at  a  minimum  such 
marginal  costs  as  the  cost  of  compressor 
fuel  be  considered.  Other  factors  such 
as  differing  demands  for  service 
between  peak  and  off-peak  periods  may 
be  considered.  Based  on  experience,  the 
Commission  is  concerned  that  the 
derivation  of  demand  and  commodity 
rates  without  regard  to  seasonal 
variations  in  use  of,  or  demands  on,  the 
pipeline  does  not  properly  ration  peak 


capacity  or  lead  to  efficient  use  of  the 
pipeline  in  periods  of  excess  capacity. 

Accordingly,  evidence  must  be 
presented  as  to  whether  a  pipeline  has 
sufficiently  differentiated  patterns  of 
usage  to  justify  peak  and  off-peak 
demand  or  commodity  rates  or  both  to 
fulfill  the  goal  of  economic  efficiency." 
If  seasonal  rates  are  warranted,  then 
costs  inciured  to  perform  peak  season 
service  (such  as  the  cost  of  certain 
system  storage  facilities)  should  be 
assigned  solely  to  that  service  and  other 
costs  assigned  to  the  peak  period  based 
on  demand  factors.**  That  is, 
differences  in  the  demand  for  service 
between  periods  should  be  recognized  in 
rates  to  efficiently  ration  capacity. 
However,  it  should  also  be  considered 
whether  the  costs  associated  with  the 
peak  service  period  are  appropriately 
reflected  in  the  demand  charge  but  are 
merely  billed  throughout  the  year  to 
reasonably  soften  the  impact  on 
consumers  of  otherwise  high  peak  fuel 
bills.  These  rates  are  seasonal  with  only 
the  payment  schedule  levelized.  The 
payment  schedule  of  rates  should  not 
affect  how  the  rates  are  designed. 

2.  The  Demand  and  Commodity  Charges 

a.  General.  The  process  of  dividing 
(i.e.,  classifying)  fixed  transmission  and 
storage  costs  between  the  demand  and 
commodity  components  is  closely 
related  to  the  seasonal  rate  issue  as 
both  involve  the  assignment  of  costs  for 
the  purpose  of  peak  pricing  to  achieve 
the  Commission's  goal  of  rationing  peak 
capacity  to  those  who  value  it  the  most 
In  addition,  cost  classification,  by 
determining  the  level  of  costs  in  the 
commodity  charge,  is  relevant  teethe 
Commission's  goal  of  throughput 
maximization. 

At  present  most  pipelines'  costs  are 
classified  under  the  modified  fixed 
variable  method  (MFV).  The  MFV 
method  classifies  all  fixed  production 
and  gathering  costs,  all  variable  costs, 
and  return  on  equity  investment  in 
transmission  and  storage  facilities  and 
related  income  taxes  to  the  commodity 
component.  The  remaining  fixed  costs. 


**  S»»  p.  iiupn  on  pragmatic  adiuaimanta. 
**  Saa. ««..  Texas  Eastern  Tranamlssion  Corp..  37 
FERC  1 61  jn  at  p.  »1.706-«»  (1966). 


"  It  appears  that  many  pipelines  have  a  fhr«- 
month  winter  peak  from  November  1  throngii  March 
31.  The  remaining  seveo-BBontbs  are  ofl-paak.  This 
may  vary  by  company. 

**  One  approach  would  be  to  assign  seasonal 
coats  by  seasonal  load  factors.  Another  might  be  to 
assist  the  cost  of  transmission  facibties  uaed  to 
provide  service  above  the  annual  load  factor  to  the 
peak  period.  The  remaining  transmission  costs 
could  be  divided  evenly  between  the  seasons.  For 
example,  if  the  peak  poriod  load  factor  is  90  percent 
the  annual  load  factor  la  SO  percent  and  D-1  costs 
are  Sioa  then  tTO  would  be  aaaigned  to  the  peak 
period  (flO«  -  MM  =  «>»  X  1100  =  $40  -t-  50%  x 
SaO  (tlOO  -  $40)  =  S30).  and  t30  wDotd  be  assigned 
to  the  off-peak  period  (S0»  X  160  ($100  -  $40)). 
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including  return  of  investment  in 
transmission  plant  and  storage  facilities 
(i.e.,  depreciation  expense),  are 
classified  to  the  demand  component." 
The  MFV  demand  component  currently 
consists  of  two  demand  charges.  The 
first,  or  D-1  charge,  reflects  peak 
considerations.  "The  second,  or  D-2 
charge,  reflects  annual  considerations. 
The  costs  classified  to  the  demand 
component  are  assigned  to  the  D-1  and 
D-2  chai-ges  on  a  50-50  basis. 

The  Commission  is  concerned  that 
MFV  may  be  outdated  in  light  of  the 
significant  changes  in  the  nature  of  the 
gas  pipeline  industry  since  the  adoption 
of  Order  No.  436  in  1985  and  the  further 
decontrol  of  gas  under  the  NGPA.*"  In 
particular,  the  MFV  division  of  costs 
between  the  demand  and  commodity 
components  was  designed  to  help 
pipelines  in  their  role  as  a  merchant." 
But  today  most  major  interstate 
pipelines  are  functioning  primarily  as 
transporters.  In  addition,  the  D-2  charge 
was  adopted  in  part  to  soften  the  impact 
on  low  load  factor  customers  of  the  shift 
of  fixed  costs  from  the  commodity 
charge  to  the  demand  charge.  However, 
those  very  customers  have  objected  to 
the  D-2  charge  on  the  ground  that  D-2 
nominations  will,  in  fact  shift  costs  to 
the  low  load  factor  customers.'* 
Moreover,  the  transition  period  has  been 
completed."  Hence  a  D-2  charge  may 
no  longer  be  warranted.** 

b.  The  Central  Question.  The  task  is 
to  determine  the  division  of  fixed  costs 
between  the  peak  related  charge  (D-1) 
and  the  charges  associated  with  annual 
usage  (the  D-2  and  commodity  charges). 
The  central  question  is  whether  the 
costs  assigned  to  the  I>-1  charge  are 
appropriate  in  amoimt  to  ration  peak 
capacity  to  those  who  value  it  the 
most**  The  answer  may  depend  on 


**  Upstream  pipeline  charges  are  assigned  to  the 
downstream  pipeline's  demand  and  commodity 
components  in  the  same  manner  as  the  charges  are 
billed  by  the  upstream  pipeline  to  the  downstream 
pipeline.  This  is  the  "as-billed"  doctrine. 

*<>  MFV  was  first  adopted  in  1963  in  Natural  Gas 
Pipeline  Company  of  America.  25  FERC  1 61.176 
(1963).  order  on  rehq.  26  FERC  |  61.203  (1964).  afTd 
in  relevant  part,  Northern  Indiana  Public  Service 
Co.  V.  FERC.  782  F.2d  730  (7th  Cir.  1986). 

' '  MFV  changed  the  assignment  of  fixed  costs  to 
the  commodity  charge  from  either  the  United 
method's  75  percent  or  the  beaboard  method's  SO 
percent,  in  almost  all  cases,  thii  reduced  the  share 
of  Tixed  costs  in  the  commodity  charge. 

"  E.g..  Tennessee  Gas  Pipeline  Co..  46  FERC 
1  61.113  at  p.  61.446-46  (1968). 

"  Transcontinental  Gas  Pipeline  Corp..  46  FERC 
1  61.364  at  p.  62.139  (1989). 

'*  See  also  Id. 

"  The  Commission  recognizes  that  customers  on 
many  pipelines  do  not  have  opportunity  to  adjust 
their  contract  demand  volumes,  but  that  such 
adjustments  may  be  necessary  to  efficiently  ration 
capacity.  See  infra  Capacity  Adjustments. 


whether  there  is  a  wailing  list  for  firm 
capacity.  Such  a  queue  may  indicate 
that  the  present  I>-1  (peak)  charge  is  not 
rationing  capacity.  If  capacity  is 
consistently  imderbooked,  it  may  be 
that  the  D-1  (peak)  charge  is  excessive. 
In  either  event  the  price  is  not 
appropriate  because  it  produces  an 
inefficient  allocation  of  capacity  on  the 
pipeline.  If  the  D-1  charge  needs  to  be 
increased  to  properly  reflect  the  demand 
for  peak  service,  costs  (i.e.,  revenue 
responsibihty)  could  be  shifted  from  the 
D-2  charge  or,  if  necessary,  from  the 
commodity  charge.  As  to  the  latter, 
examples  are  fixed  storage  costs  '•  or 
some  portion  of  return  on  equity."  In 
addition,  as  discussed  above,  the  D-2 
charge  may  no  longer  be  warranted.  In 
that  case,  any  costs  remaining  therein 
after  a  shift  of  costs  to  the  D-1  charge 
should  be  moved  into  the  commodity 
charge.  Moreover,  the  use  of  seasonal 
rates  may  also  obviate  the  need  for  a  D- 
2  charge.  In  addition,  the  issue  of 
whether  and  how  undue  cost  shifts 
should  be  mitigated  in  the  short  nm 
(such  as  by  a  phasing  in  mechanism) 
should  be  considered.  The  aim  is  to 
soften  the  initial  impact  not  to  change 
an  otherwise  just  and  reasonable 
assignment  of  cost  or  revenue 
responsibility.  The  ALJs  and  the 
participants  must  develop  records  to 
resolve  the  issues  discussed  here. 

3.  Capacity  Adjustments 

The  use  of  peak  and  off-peak  rates 
and  a  change  in  cost  classification  might 
result  in  a  shifting  of  a  substantial 
amount  of  costs  to  the  charge  for  peak 
service.  As  stated  above,  the 
Commission's  goal  in  any  shifting  of 
costs  to  peak  service  is  to  ration  peak 
capacity  by  price  to  those  who  value  it 
the  most.  Therefore,  the  participants  to 
these  proceedings  must  address  and 
explore  various  ways  to  provide  a 
contract  demand  adjustment  option  in 
tandem  with  increased  charges  for  peak 
service  due  to  the  implementation  of 
seasonal  rates  or  classification  changes 
to  achieve  the  rationing  capacity 
objective.  For  example,  pipelines  and 
their  customers  must  pursue  contract 
demand  reductions  in  conjunction  with 
peak  rate  increases.  In  addition,  it  might 
be  appropriate  for  customers  to  have 
different  daily  contract  demand  rights 
for  peak  and  off-peak  periods.  Or, 


customers  could  be  permitted  the  use  of 
different  daily  contract  demand  rights 
on  a  monthly  basis.'* 

Additionally,  the  pipelines  should 
consider  offering  a  short-terra  contract 
demand  adjustment  option  to  its  firm 
sales  and  transportation  customers. 
Firm  sales  and  transportation  customers 
could  agree  to  release  their  capacity  to 
the  pipeline  for  a  fixed  term  to  enable 
the  pipeline  to  resell  the  capacity  as  firm  , 
transportation  under  Part  284.  For 
example,  a  firm  customer  might 
conclude  that  it  wants  to  retain  its 
contract  demand  but  that  at  present  it  is 
not  needed  to  serve  customers  in  one 
season  or  for  one  or  two  years.  The  firm 
customer  would  inform  the  pipeline  of 
this.  The  pipeline  might  have  other 
customers  or  potential  customers  that 
want  the  assurance  of  firm 
transportation  service  for  short  terms  as 
opposed  to  interruptible  service.  The 
pipeline  would  be  obligated  to  offer  the 
capacity  for  transportation  under  Part 
284  of  the  Commission's  regulations.  It 
would  have  to  sell  the  released  capacity 
on  a  nondiscniminatory  basis  and  not 
favor  affiliates  and  would  charge  rates 
pursuant  to  S§  284.7  and  284.8.  Under 
this  kind  of  arrangement  the  pipeline 
would  share  the  proceeds  with  the  firm 
customers  releasing  capacity."  The 
details  of  such  capacity  releasing, 
including  the  method  of  sharing 
proceeds  and  operational  procedures.*" 
would  be  determined  in  the  individual 
proceedings.'*  • 

Nothing  stated  here  should  be  viewed 
as  preventing  the  participants  from 
considering  either  capacity  brokering  ** 
or  capacity  reassignment  by  firm 
shippers.*'  The  Commission  has  given 


**  The  return  and  taxes  on  system  storage 
investment  are  in  the  commodity  charge  at  present 
and  even  though  allocated  by  seasons,  the  storage 
may  perform  a  peaking  service  and  may  belong 
wholly  in  the  demand  charge. 

*''  For  example,  the  return  on  equity  up  to  the  T- 
bill  rate  and  related  taxes  might  be  reassigned  to 
the  0-1  charge  with  the  remainder  of  the  return  and 
associated  taxes  slaying  in  the  commodity  charge. 


'*  See  also  Transcontinental  Gas  Pipe  lane  Corp, 
46  FERC  1  61.364  at  p  b2.139  (1989). 

'*  If  proceeds  are  !>hared  with  the  customer 
releasing  capacity,  costs  need  nut  be  altiicated  to 
the  transportation  service  that  would  be  proi'ided 
with  the  released  capacity. 

*"  For  example,  the  pipelme  might  establish  a 
separate  queue  for  this  ser\'ice  with  priunty  going  to 
those  in  any  current  queue  for  firm  ser\ice. 

*'  The  capacity  releasing  desrribed  above  differs 
from  capacity  brokering  as  described  m  the 
proposed  capacity  brukenng  rulemakmg  in  Docket 
No.  RM68-13-000  (Brokering  of  Interstate  Natural 
Gas  Pipeline  Capacity.  Proposed  Regulations.  Slats. 
&  Rpgii.  1  32.460  |19b8|l  bnd  the  United  experiment 
described  in  United  Gas  Pipe  Line  Co..  46  FERC 
1 61.060  (1989)  in  the  following  ways-  The  pipeline, 
not  its  customer,  would  t>e  t)ie  only  supplier  ol  the 
service.  The  pipeline  would  be  subject  to  the 
unlawful  discrimination  proscriptioo  of  its  open- 
access  certificate  for  these  transkcliont.  Last,  the 
pipeline  would  receive  a  fee  as  an  .ncenlive  for  the 
resale  oUts  customer's  firm  capacity. 

**  See  citations  in  footnote  41. 

"  See  Wyoming-California  Pipeline  Co..  45  FERC 
f  61.234.  at  p  61.676  (1968).  rehg  dented.  46  F'ERC 
1  61.310  at  pp.  61.927-28  (1989). 
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the  pipelines  and  participants  a  wide 
range  of  options  so  that  they  can  tailor 
their  services  to  their  particular  needs. 

4.  Discounting  and  Maximum 
Intemiptible  Rates 

a.  Discounting.  Section  284.7(d) 
requires  a  pipeline  to  file  maximum  and 
minimum  transportation  rates  for  both 
Hrm  and  interruptible  service  and 
permits  the  pipeline  to  charge  rates  to 
customers  within  the  maximum  and 
minimum  range.  Under  this  section  a 
pipeline  is  permitted  to  discount  in  order 
to  maximize  throughput  and  thereby 
benefit  customers  by  spreading  fixed 
cost  recovery  over  more  units  of  service. 
Section  284.7(c)(3)  states  the  rate 
objective  that  "[t]he  pipeline's  revenue 
requirement  allocated  to  firm  and 
intemiptible  services  should  be  attained 
by  providing  the  projected  units  of 
service  in  peak  and  o^-peak  periods  at 
the  maximum  rate  for  each  service."  ** 

Many  have  read  this  requirement  to 
mean  that  a  pipeline  must  assume  in 
filing  its  next  rate  case  that  the  volumes 
it  has  transported  at  discounted  rates 
would  still  be  transported  if  the 
maximum  rate  were  charged.  In  light  of 
the  competitive  market  that  has  emerged 
in  the  gas  industry,  this  assumption  is 
not  a  realistic  one.  In  other  words,  the 
problem  with  this  objective  is  that  if  a 
pipeline  must  assume  that  previously 
discounted  service  will  be  priced  at  the 
maximum  rate  when  it  files  a  new  rate 
case  there  may  be  a  disincentive  to 
pipelines  discounting  their  services  in 
the  future  to  capture  marginal  firm  and 
interruptible  business.  That  would  occur 
because  the  pipeline  might  not  be  able 
to  recover  its  cost-of-service,  if  the 
maximum  rates  are  based  on  throughput 
achieved  by  discounting.  The  court  in 
Associated  Gas  Distributors  v.  FERC 
described  this  situation  and  stated  that 
there  was  no  reason  to  suppose  that  the 
Conunission  intended  for  a  pipeline  to 
calculate  prices  assuming  the  carriage  of 
discounted  traffic  at  a  fully  allocated 
price.** 

The  objective  set  forth  in  {  284.7(c)(3) 
was  designed  to  prevent  subsidization 
of  the  discounts  by  the  pipleines' 
nondiscounted  rates.**  That  objective 


*'*  A  pipeline'*  projected  uniu  of  tci-vice  may  only 
be  chanfed  by  the  pipeline  In  ■  tectlon  4  rate  Tiling. 
The  projected  unlta  of  service  concept  involve* 
giving  pipeline*  an  incentive  to  maximize 
throughput.  Selective  discounting  furthers  similar 
objective*,  by  allowing  pipelines  to  retain  and 
attract  business  by  meeting  competition.  Order  No. 
43S,  lupn  a.  1  at  p.  3l.S4«:  Order  No.  436-A.  (Reg. 
Preamble*  I9e2-1M5)  FERC  StaU  k  Reg*.  1  30,675  at 
p.  31.679(1965). 

*•  624  F.2d  961. 1012  p.C  Or.  1967). 

*•  See  Order  No.  436.  Bupn  n.  1  at  p.  31.S4S. 


must  be  achieved  in  light  of  Order  No. 
436's  goal  of  maximizing  throughput. 
Therefore,  the  following  discussion 
indicates  ways  to  calcidate  a  pipeline's 
rates  after  it  has  been  discounting  so  as 
to  achieve  both  objectives  set  out  in  the 
regulations. 

At  the  outset,  however,  the 
Commission  reiterates  that  pipelines 
must  give  discounts  on  a  non- 
discriminatory basis,  and  the 
Commission  is  concerned  about 
selective  discounts  that  have  the 
potential  for  giving  rise  to  undue 
discrimination,  including  the  potential 
for  giving  rise  to  undue  discrimination, 
including  discounts  to  affiliates.*^  The 
following  discussion  about  how  to 
design  rates  to  avoid  a  disincentive  to 
discounting  transportaion  rates  does  not 
alterlhe  standards  that  apply  to  the 
Commission's  review  of  a  pipeline's 
decision  as  to  when  and  how  to 
discount.  That  is,  discounts  must  be 
given  on  a  nondiscriminatory  basis,  and 
discoimts  to  affiliates  will  be  carefully 
scrutinized,**  as  will  be  the  treatment  of 
past  discounts  in  projecting  future  units 
of  service. 

One  approach  would  be  that 
maximum  rates  can  be  derived  using 
separate  estimates  of  units  to  be 
transported  at  the  maximum  rate  and  at 
discounted  rates.  Projected  revenues 
from  volumes  at  the  maximum  rate 
would  be  derived  using  only  the  units 
projected  to  be  transported  at  the 
maximum  rate.  Revenues  for  service 
which  can  be  retained  or  acquired  at 
less  than  the  maximum  rate  should  be 
derived  by  a  separate  estimate  of 
revenues  assuming  the  lower  rates. 
Another  approach  to  avoid  penalizing 
the  pipeline  for  discounted  service 
would  adjust  the  volumes  attributable  to 
"undiscounted"  throughput  by  adding  to 
those  volumes  some  portion  of  the 
voliunes  that  were  transported  imder 
discounted  rates.  For  example,  if  a  imit 
of  service  can  only  be  sold  at  one  third 
of  the  maximum  rate,  one  third  of  a  unit 
would  be  added  to  projected 
"undiscounted"  throughput. 

The  Commission  also  recognizes  that 
in  a  rate  case  it  may  be  difficult  to 
forecast  discounted  units  of  service  at 
particular  prices.  For  example,  discounts 
may  depend  on  variables,  such  as  the 
prices  of  alternative  fuels.  Accordingly, 
the  ALJs  and  participants  should 
consider  methods  which  deal  with  the 
problem  of  the  difficulty  in  forecasting 
revenues  from  discounting  and  which 


also  do  not  discourage  the  pipeline  from 
transacting  such  business.** 

b.  Maximum  Interruptible  Rates.  This 
section  deals  with  the  determination  of 
maximum  interruptible  rates.  Section 
284.7(d)(4)  requires  that  maximum 
interruptible  rates  be  determined  by  the 
allocation  of  volumes  and  costs  to 
interruptible  service.  In  practice,  this 
has  been  accomplished  by  the  use  of  the 
100  percent  load  factor  rate  method.'" 
As  the  Commission  has  recently  stated, 
it  is  time  to  re-examine  the 
appropriateness  of  100  percent  load 
factor  rates.*'  The  Commission  stated: 

The  Commission  has  hitherto  found  that 
rates  derived  on  a  100  percent  load  factor 
basis  are  just  and  reasonable.  The  central 
rationale  has  been  that  such  a  rate  does  no 
more  than  require  interruptible  customers  to 
pay  a  rate  which  includes  ail  of  the  fixed 
costs  of  providing  service.  Moreover,  the 
Commission  has  found  that  any  difference  in 
quality  between  interruptible  and  Arm 
service  is  recognized  by  the  fact  that 
inteiTuptible  customers  bear  none  of  the  risk 
of  unused  capacity  because  they  pay  only  for 
service  used. 


**  The  Commission  encourages  the  participants  to 
develop  approaches  to  this  Issue  which  are 
consistent  with  the  overall  objective  of  encouraging 
efficiency.  The  Commission  is  willing  to  consider, 
along  with  other  proposals,  the  following  two 
approaches  in  treating  discounted  transportation 
volumes. 

One  possible  approach  would  be  a  benefit  sharing 
approach  whereby  at  one  extreme  no  volumes  or 
revenues  are  allocated  to  discounted  interruptible 
service.  The  pipeline  would  share  revenues  with 
firm  customers  which  did  not  use  their  total  firm 
service,  thereby  making  intemiptible  service 
available.  The  amount  and  method  of  sharing  could 
be  determined  in  the  individual  proceedings.  In 
return,  the  pipeline  would  share  the  benefits  of  such 
service  rather  than  keep  all  revenues  from  the 
discounted  service.  The  firm  customer*  would  pay  a 
higher  rate  for  their  service  but  in  return  would 
have  the  possibility  of  more  than  offsetting  their 
higher  rates  by  sharing  the  t>enefits  of  the  pipeline's 
discounted  service. 

A  less  extreme  approach  could  be  to  allocate 
costs  or  revenue  responsibility  to  discounted 
service  in  the  proceeding.  If  the  pipeline's  revenues 
at>ove  marginal  costs  are  below  the  costs  assigned 
to  the  service,  the  pipeline  and  firm  customers  not 
using  their  total  firm  capacity  would  share  in  the 
burden  of  the  deficit.  If  the  revenues  above  marginal 
cost  are  in  excess  of  the  assigned  costs,  the  pipeline 
would  share  the  excess  revenues  with  its  firm 
customers  which  did  not  use  their  total  firm 
capacity.  The  amounts  and  methods  of  sharing  the 
losses  and  gains  would  be  determined  in  the 
proceeding.  There  also  could  be  agreed  upon 
predetermined  amounts  for  the  pipeline  to  absorb  as 
losses  or  keep  as  gain*  before  sharing  begins. 

"  In  formula  form,  where  D  means  demand  and  C 
means  commodity,  the  100  percent  load  factor  rate 
is  computed  as  follows: 


^i    X  12  +  D-2  +  C  =  rale  per  Md  per  oay. 


*'  See  Order  No.  497.  note  7  supra  at  p.  31,13S. 
*•  See  Order  No.  436.  supra  n.  1  at  p.  31.546  and 
Order  No.  430-A.  supra  n.  44  at  p.  31.679  (1965). 


see 


*■  Transcontinental  Gas  Pipe  Line  Corp..  46  FERC 
1 61 ,364  at  p.  62.143  (1960). 
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The  Commission  l>elieves  that  its  and  the 
industry's  increased  experience  with 
interruptible  service  demonstrates  that  it  is 
time  to  re-examine  the  Commission's  policy 
concerning  100  percent  load  factor  rates  with 
respect  to  tioth  the  cost  incurrence  and 
quahty  of  service  rationales  and  other 
factors,  such  as  the  customers'  competitive 
posture  vis  a  vis  alternative  fuels  and  the 
possible  need  for  seasonally  differentiated 
rales.  Accordingly,  the  Commission  will 
pennit  the  parties  in  this  proceeding  as  well 
as  other  proceedings  where  interruptible 
rates  are  at  issue  to  explore  the  issue  of 
whether  lower  rates  than  those  derived  on  a 
100  percent  load  factor  basis  are 
appropriate.** 

The  issue  is  whether  the  100  percent 
load  factor  rate  yields  a  maximum 
interruptible  rate  which  is  too  high  to 
efficiently  maximize  throughput  and  is 
therefore  an  inefficieot  allocation  of 
costs  or  revenue  responsibility  to 
interruptible  service.  The  answer 
depends  on  an  analysis  of  the  pipeline's 
package  of  rates  and  services  and  not 
merely  on  an  examination  of  the  100 
percent  load  factor  method  by  itself.  For 
example,  the  100  percent  load  factor 
method  may  be  an  appropriate  way  to 
set  a  maximum  rate  whidi  acts  as  a  cap 
on  a  pipeline's  market  power  where  it  is 
efficiently  discotmting  to  maximize 
throughput  or  where  the  pipeline  is  using 
peak  and  off-peak  rates. 

Demand  rates  can  also  be  viewed  as 
both  a  charge  for  the  right  or  option  to 
use  capacity  and  as  a  charge  to  cover 
the  costs  associated  with  the  use  of  the 
capacity.  If  the  demand  rate  is  in  part  a 
charge  for  a  right  to  capacity,  some 
portion  of  the  demand  charge  is  not 
related  to  costs  incurred  in  providing 
service.  That  is,  a  part  of  the  demand 
charge  will  be  associated  solely  with  the 
value  of  the  right  to  demand  service. 
This  approach  may  warrant  excluding 
costs  assigned  to  the  demand  charge  in 
whole  or  in  part  when  deriving 
maximum  interruptible  rates  on  an 
annual  basis.  Agian.  the  use  of  peak  and 
o^-peak  rates  also  may  warrant  the  use 
of  peak  and  off-peak  maximum 
interruptible  rates  derived  imder  the  100 
percent  load  factor  method. 

Last  the  Commission  repeats  that  a 
rate  for  service  should  reflect  the  quality 
of  the  service  as  compared  to  other 
services."  For  example,  capacity 
releasing,  capacity  brokering,  and 
capacity  assignment  would  create  new 
classes  of  firm  service.  In  addition,  the 
ability  to  release,  assign,  or  broker  a 
service  adds  value  to  the  service  itself. 
The  participants  should  address  how 
these  new  services  affect  the  quality  of 
other  services.  The  pipelines  and 


participants  can  also  txmsider  different 
services  which  vary  in  quality  from  the 
traditional  firm  and  interruptible 
services.  The  rates  for  both  new  and  old 
services  should  reflect  the  different 
quality  of  the  services. 

5.  Transportation  Rates 

The  transportation  of  natural  gas 
entails  the  movement  of  the  gas  from  a 
point  of  entry  into  the  pipeline  to  a  point 
of  delivery  from  the  system.  However, 
this  is  often  accomplished  by  a  process 
of  displacement  in  which  gas  is 
delivered  into  the  system  and  received 
from  the  system  by  adjusting  pressure. 
At  times,  a  shipper's  gas  will  not  make  a 
continuous  forward  or  direct  haul. 
Section  284.7(d)(3)  recognizes  that  there 
are  different  patterns  of  transportation 
in  the  pipeline  industry  by  not 
mandating  mileage-based  rates.  Section 
284.7(d)(3)  requires  only  that  rates 
"reasonable  reflect  any  material 
variation  in  the  cost  cf  providing  service 
due  to  *  *  *  (t}he  distance  over  which 
the  transportation's  provided."  Order 
No.  436  discussed  this  as  follows: 

[For  example),  on  most  pipeline  systems 
the  costs  of  providing  service  are  materially 
affected  by  the  distance  the  gas  is 
transported.  The  rates  for  such  a  pipeline 
should  reflect  these  differences.  But  on  other 
pipelines  or  for  particular  types  of  services 
distance  may  not  materially  affect  the  coat  of 
providing  service.  In  these  situations  the 
rates  need  not  be  based  on  mileage  or  zones. 
In  short,  all  that  is  required  is  what  is 
required  of  all  rates:  that  they  reflect  the  cost 
of  providing  the  service.  Again,  the  rate 
standards  imposed  by  the  rule  will  be  applied 
in  individual  fact-specific  cases.** 

Where  gas  is  moved  in  a  forward  haul 
an  Mcf-file  rate  may  be  appropriate, 
however  §  284.1  defines  transportation 
to  include  an  "exchange,  backhaul, 
displacement  or  other  methods  of 
transportation."  Those  forms  of 
transportation  consist  of  a  wide  variety 
of  factual  scenarios  which  make  it 
difficult  to  formulate  one  policy  to 
encompass  all  situations.  The  following 
discussion  deals  with  forms  of 
transportation  which  do  not  use 
capacity  in  a  forward  haul  and  therefore 
may  create  additional  capacity. 

For  example,  backhaul  transportation 
occurs  when  a  shipper  delivers  gas  to  a 
pipeline  downstream  of  the  point  where 
the  shipper  receives  gas  from  the 
pipeline.  Of  course,  there  is  no  actual 
physical  backhaul  or  reversal  of  flow. 
The  transaction  is  effectively  an 
exchange  where  the  pipeline  delivers 
either  its  own  gas  or  another  shipper's 
gas  to  the  backhaul  shipper  in  exchange 


for  the  letter's  gas.**  The  backhaul  or 
exchange  may  create  additional 
capacity  on  the  pipeline  between  the 
exchange  (receipt  and  delivery)  points 
and  results  in  cost  savings  through  the 
pipeline's  avoidance  of  marginal  costs. 
Hence,  the  pipeline's  t)ackhaul  and 
exchange  services  are  efficient.  The 
question  is  how  to  price  those  services, 
"rhe  ALJs  and  the  participants  must 
develop  records  with  respect  to  the 
appropriate  maximum  rate  a  pipeline 
should  charge  for  backhauls  and 
exchanges.**  In  addition,  backhaul  and 
exchange  rates  are  within  the  pipeline's 
selective  discotmting  authority.  While 
§  264.7(d)(4)  requires  that  a  minimum 
rate  "be  based  on  the  average  variable 
costs  which  are  property  allocated  to  the 
service  to  which  the  rate  appUes,"  a  no 
fee  minimum  rate  may  be  warranted  to 
permit  pipelines  and  shippers  to  agree 
that  no  fee  should  be  charged  when  an 
arrangement  is  mutually  beneficial  and 
produces  substantially  equal  benefits. 
Last,  backhauls  and  exchanges  must  be 
performed  on  a  non-discriminatory 
basis.*^  In  that  regard,  the  Commission 
is  concerned  that  pipelines  generally 
might  not  offer  no  fee  or  minimum  fee 
transactions  to  shippers  other  than  other 
pipelines  and  pipeline  affiliated 
shippers.  The  Commission  intends  that 
any  pipeline  offering  such  transactions 
to  other  pipelines  and/or  pipeline 
affdiated  shippers  must  also  extend  the 
same  opportunity  to  all  other  shippers 
under  terms  and  conditions  whereby  all 
similariy  situated  shippers,  regardless  of 
pipeline  or  affiliate  status,  must  have  an 
equal  opportunity  to  utilize  such 
transactions.  The  Commission  also 
notes  that  any  such  transactions 
between  a  particular  pipeline  and  its 
affiliate  would  be  subject  to  Order  No. 
497. 

IV.  Separating  Services 

Section  284.7(d)  requires  that  a  "rate 
*  *  *  separately  identify  cost 
components  attributable  to 
transportation,  storage,  and  gathering 
costs."  However,  section  264(d)(4)(i) 
also  requires  that  rates  "recover  •  •  • 
solely  those  costs  which  are  properly 
allocated  to  the  service  to  which  the  rate 


"  Id.  (FooUwte  omitted.) 
'*  See  supra  p.  8. 


**  Order  Na  436.  supra  n.  1.  at  p.  31,536. 


"  In  a  more  typical  "exchange  "  arrangement  two 
or  more  parties  would  be  deUvering  gas  and  two  or 
more  parties  would  be  receiving  gas.  Quite  often, 
the  parties  involved  in  such  exchanges  arc 
interstate  pipelines. 

^*  Cases  where  the  Commission  pemitted 
pipelines  to  use  their  direct  haul  rates  no  kmger 
embody  Commission  policy.  E.g.,  Texas  Eastern 
Transriiission  Corp.,  37  FERC  1  61.280  at  p.  ei.7t» 
(1986);  Northern  Natural  Gas  Co..  37  FERC  1 61.272 
at  p.  61.815  (1966). 

"  See  Northern  Natural  Gas  Co.  37  FERC 
1  61.272  at  p.  61.615  (1966). 
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applies."  Hence,  a  pipeline  should  only 
charge  for  gathering  and  storage 
services  actually  performed  for  a 
customer.  The  ALJs  and  the  participants 
are  directed  to  fashion  records  to 
determine  whether  the  pipeline's  storage 
functions  and  gathering  and  other 
production  area  services,  such  as 
processing  and  production  area 
transportation,  should  be  o^ered  as 
separate  services  with  separately 
charged  rates  and,  if  so,  what  would  be 
the  appropriate  rates.  This  does  not 
mean  that  a  bundled  rate  is 
inappropriate.  The  Commission, 
however,  prefers  fully  unbundled 
services.  In  addition,  the  pipelines  and 
the  participants  should  explore,  in 
addition  to  traditional  service,  the 
pipeline  separately  selling  gas  (the 
commodity)  without  the  transportation 
service,  wiUi  the  customer  using  its  right 
to  capacity  to  move  the  gas. 

V.  Conclusion 

The  AL)s  and  the  participants 
(including  the  Commission  staff)  should 
develop  records  consistent  with  the 
content  of  this  policy  statement.  The 
ALJs  are  directed  to  reopen  the  records, 
if  necessary,  to  develop  the  records  on 
the  issues  discussed  above.  The 
participants  must  establish  records  on. 
and  the  ALJs  must  consider  and 
articulate  the  impacts  (benefits  and 
detriments)  of,  the  various  rate  design 
proposals  on  the  participants,  on  the 
various  segments  of  the  industry,  and  on 
classes  of  customers.  The  ALJs  are  also 
directed  to  expMcitly  articulate  equitable 
factors  considered  in  designing  the 
rates."  However,  the  participants  are 
not  limited  to  the  methodologies  and 
issues  discussed  above.  The 
Commission  will  consider  other  methods 
that  will  achieve  the  goals  of  rationing 
peak  capacity  and  maximizing 
throughout.  The  Commission 
emphasizes  that  it  is  not  mandating  a 
particular  end  result.  As  stated  earlier, 
the  end  result  is  to  be  tailored  to  the 
particular  circumstances  of  a  pipeline 
system.  To  the  extent  a  pipeline  har 
several  rate  cases  pending,  the  ALJs  and 
the  participants  should  decide  in  which 
proceeding  it  would  be  appropriate  to 
develop  records  on  the  issues  discussed 
above. 

In  these  proceedings  the  ALJs  should 
not  grant  requests  for  late  intervention 
by  persons  who  seek  to  intervene  to 
participate  in  the  additional  record 
development  required  by  this  order 
unless  such  late  intervenors  have  a 
direct  stake  in  the  outcome  of  the 
proceeding  and  their  interest  would  not 


'  Sm  p.  S,  $upra,  on  pragmatic  sdiustmenU. 


be  adequately  represented  by  existing 
parties.  The  Commission  intends  that 
the  ALJs  exercise  their  discretion  to 
grant  late  intervention  in  these  cases 
very  sparingly.  The  Commission  does 
not  intend  to  transform  any  of  these 
proceedings  into  generic  industry-wide 
fonmis  for  policy  development.  Any 
persons  that  are  not  currently  parties  to 
the  rate  cases  listed  in  the  caption  to 
this  order  and  any  party  in  one  of  those 
rate  cases  that  wants  to  seek  rehearing 
of  the  general  policy  statements  in  this 
order  should  file  in  Docket  No.  PL8&-2- 
000. 

By  the  Commission.  Commissioner  Stalon 
concurred  with  a  statement  to  be  issued  later. 
Commissioner  Trabandt  concurred  with  a 
separate  statement  attached. 
Lois  D.  CasheU. 
Secretary. 

Trabandt.  Commissioner,  concurring: 

1.  General 

I  concur  generally  with  this  rate  design 
policy  statement,  even  though  I  would 
have  preferred  strongly  to  adopt  a 
stronger  and  more  precise  policy 
statement.  I  also  have  very  strong 
reservations  about  the  discounting 
feature  of  the  policy  statement.  While 
there  have  been  several  modifications  to 
the  draft  discussed  at  the  May  17, 1989, 
Commission  meeting,  I  still  have  serious 
procedural  and  substantive  concerns 
that  have  not  been  addressed.  I  discuss 
the  following  comments, 
recommendations,  and  revised  text  in  an 
effort  to  sharpen  the  focus  on  those 
issues.  I  look  forward  to  reviewing  these 
matters  further  on  rehearing.  Hopefully, 
the  Commission  can  resolve  as  many  of 
these  issues  as  possible  in  the  final 
policy  statement  on  rehearing. 

2.  Major  Interstate  Pipelines  Not 
Included  in  the  Policy  Statement 

A.  Comment 

This  issue  was  discussed  at  the  May 
17  meeting,  but  remains  unresolved.  I 
am  still  concerned  that  our  failure  to 
address  rate  design  issues  on  these 
pipelines  is  a  large  gap  in  the  interstate 
system  by  any  measure.  That  failure 
also  could  extend  a  competitive 
advantage  to  these  pipelines  over 
competing  pipelines  directly  subject  to 
this  policy  statement.  It  also  virtually 
precludes  any  hope  of  near-term 
uniformity  and  consistency  in  general 
rate  design.  Additionally,  the  Policy 
Statement  largely  reiterates  rate  design 
principles  first  enunciated  in  Order  No. 
436  in  October,  1985,  after  a  Notice  of 
Inquiry  and  a  Notice  of  Pro{>osed 
Rulemaking,  so  there  has  been  more 
than  abundant  time  over  the  past  three 
and  a  half  years  to  make  adjustments  to 


conform.  The  OPPR  memo  of  May  19, 
1989,  indicates  that  nine  pipelines  are 
not  included  in  this  policy  statement. 
They  fall  into  five  distinct  categories 
described  below.  The  dates  in 
parentheses  for  each  pipeline  indicate 
when  the  pipeline  would  be  obligated  by 
current  regulations  (which  could  change 
as  a  function  of  other  policy  initiatives) 
to  file  a  new  rate  case  where  the  rate 
design  issues  could  be  addressed.  I 
would  note  that  most  are  at  least  a  year 
away  and  some  are  late  1992.  The 
categories  and  included  pipelines  are  as 
follows: 

(1)  Settlement  just  approved:  Southern 
(10/89) 

(2)  Initial  Decision  Pending:  CIG  (7/90) 

(3)  Settlement  certified  and  pending: 
Arkla  (6/91),  Natural  (1/92),  Texas  Gas 
(11/92),  Questar  (11/91) 

(4)  Settlement  approved,  but  rehearing 
still  pending:  Algonquin  (5/90),  United 

(11/91) 

(5)  New  rate  case  filed,  suspension 
order  pending  on  May  31  Agenda:  ANR 

Footnote  5  on  page  2  of  the  slip  op. 
acknowledges  the  fact  that  the  caption 
does  not  include  proceedings  pending 
before  the  Commission,  while  stating  an 
intent  to  apply  the  principles  in  the 
policy  statement  to  those  cases  on  a 
"case-by-case  basis."  Apparently,  that 
case-by-case  basis  would  involve  a 
balancing  of  the  degree  of  conformity 
with  these  rate  design  principles,  the 
procedural  status  of  the  case,  support  or 
opposition  and  the  overall  acceptability 
of  the  rate  proposal. 

I  do  not  support  a  case-by-case 
approach  to  this  requirement,  because 
there  are  always  cogent  arguments  for 
approving  a  settlement  once  it  gets  to 
the  Commission.  As  noted  above,  there 
has  been  abundant  time  to  implement 
most  of  these  principles  first  enunciated 
in  Order  No.  436.  In  that  regard,  I  would 
not  be  surprised  if  the  Natural 
settlement  scheduled  for  the  May  31, 
1989,  Commission  Meeting  is  largely 
approved,  even  though  it  deviates 
materially  from  the  thrust  of  this  policy 
statement  on  certain  key  features.  That 
could  likely  be  the  pattern  for  the  other 
eight  pipelines  as  well. 

B.  Recommendation 

Modify  the  order  to  state  that, 
consistent  with  the  Commission's 
intention  that  the  identiHed  rate  design 
principles  be  addressed  on  an  industry- 
wide basis  and  also  to  avoid  any 
competitive  advantage  to  a  non-included 
pipeline,  the  Commission  states  its 
intent  to  require  that  parties  in 
categories  (2),  (3),  (4),  and  (5)  above  and 
Southern  when  it  files  the  rate  case  to 
be  effective  10/89  will  be  required  to 
address  the  matters  set  forth  in  the 
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policy  statement.  To  that  end.  the 
Conunission  will  issue  supplemental 
orders  in  the  respective  dockets 
establishing  expedited  procedures  to 
satisfy  that  requirement.  The 
Commission  notes  that  its  failure  to 
impose  such  a  requirement  would  mean 
that  those  pipelines  would  not  be 
required  effectively  to  address  these 
rate  design  issues  for  periods  of  from 
one  to  three  and  a  half  years,  which 
would  otherwise  be  unacceptable,  and 
that  those  pipelines  could  obtain  an 
important  competitive  advantage  over 
the  pipelines  listed  in  the  dockets  in  this 
order.  (A  compromise  might  be  that  the 
docket  for  any  pipeline  not  required  to 
file  a  new  rate  case  within  6  months  or  1 
year  would  be  subject  to  this 
requirement). 

3.  General  Issue  of  Policy  Direction  or 
Guidance 

A.  Comment 

While  I  appreciate  that  there 
apparently  is  some  disagreement  about 
mandating  specific  rate  design  results.  I 
believe  the  current  draft  is  still  too  weak 
under  any  circumstances  as  a  general 
matter  (with  the  exception  of 
discounting,  discussed  below,  on  which 
I  disagree  with  the  mandated  result). 
Legally,  under  Pacific  Gas  &  Electric  Co. 
V.  FPC,  506  F.2d  33  (D.C.  Cir.  1974),  we 
could  go  much  farther  if  we  chose  to  do 
so,  either  generally  or  on  any  specific 
issues.  The  court  there  sustained  a 
strong  FPC  policy  statement  on 
curtailment  priorities  as  that  issue 
became  manifest  in  a  series  of  cases. 
The  FCPC  has  stated  its  intention  to 
follow  ^particular  end  use  priority 
schedule,  unless  a  particular  company 
demonstrated  that  a  different 
curtailment  plan  was  more  in  the  public 
interest  or  where  extraordinary 
circumstances  would  preclude  strict 
adherence  to  the  curtailment  policy  in 
the  policy  statement.  While  opportunity 
would  be  a^orded  interested  parties  in 
specific  cases  to  challenge  or  support 
the  new  policy  through  factual  or  legal 
presentations,  the  FPC  concluded  that, 
based  on  its  review  of  the  records  of 
various  proceedings  and  its  general 
knowledge  of  the  industry,  the 
curtailment  schedules  should  be  applied 
to  all  jurisdictional  pipelines,  unless 
extraordinary  circumstances  could  be 
established. 

Given  our  express  acknowledgement 
that  we  have  permitted  rates  that  were 
not  completely  consistent  with  the 
objectives  and  requirements  of  Order 
No.  436  and  our  general  experience 
otherwise,  I  believe,  as  a  matter  of 
policy,  we  should  at  least  consider  a 
stmger  position  in  the  order,  (1)  on  a 
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generic  basis,  and  (2)  vfith  some  of  all  of 
the  individual  rate  design  features.  We 
would  be  on  firm  legal  ground  and  we 
have  full  justification  under  the  express 
requirements  and  preamble  discussion 
in  Order  No.  436.  In  the  alternative,  if 
we  adopt  the  more  "wishy-washy" 
approach  in  the  current  order  for  the 
Order  No.  436  items,  it  can  only  signal 
that  we  continue  to  lack  the  requisite 
commitment  or  resolve  to  force  these 
rate  design  features  as  a  general  matter 
consistent  with  the  clear  intent  of  Order 
No.  436. 1  would  prefer  strongly  not  to 
support  that  result.  The  following 
recommendation  addresses  the  generic 
approach  in  the  current  draft. 

B.  Recommendation 

The  discussion  in  the  first  paragraph 
on  page  3  is  a  positive  assertion  of  our 
current  intent  to  enforce  the 
requirements  of  {  284.7  and  require 
pipelines  to  bear  the  burden  of  justifying 
any  deviation.  Subsequent  discussion  of 
specific  issues  and  the  conclusion  on 
page  20,  however,  can,  and  probably 
will,  be  read  as  a  far  lesser  requirement 
that  the  parties  in  each  case  only  really 
are  required  to  address  these  issues,  but 
not  satisfy  the  objectives  and  specific 
requirements  of  Order  No.  436  and 
§  284.7,  among  others.  To  preemptively 
negate  that  general  impression,  add  the 
following  statement  before  the  last 
paragraph  on  page  21. 

"Finally,  the  Commission  reiterates  its 
commitment  that  the  rates  on  any 
jurisdictional  pipeline  subject  to  Order 
No.  436  must  comply  with  the 
requirements  of  Order  No.  436  generally 
and  specifically  with  the  requirements 
of  §  284.7  of  the  regulations,  unless  the 
pipline  persuasively  establishes  that  a 
particular  deviation  is  justified  on  that 
system.  In  that  regard,  based  on  our 
review  of  various  Order  No.  436 
proceedings  and  our  general  knowledge 
of  the  industry  in  today's  market 
situation,  we  have  conluded  generally 
that,  barring  extraordinary 
circumstances  justifiying  such  a 
deviation,  the  rate  design  features  set 
forth  in  Order  No.  436  must  now  be 
implemented  on  all  subject  pipelines. 
While  opportunity  will  be  afforded  to 
interested  parties  in  specific  cases  as  set 
forth  above,  we  have  resolved  to  be 
guided  generally  in  our  review  of  the 
cases  by  that  conclusion." 

4.  Annual  Versus  Seasonal  Rates 

A.  Comment 

Section  284.7  clearly  establishes  the 
requirement  for  much  more  than  lip 
service  to  this  rate  design  feature.  The 
NCSA  petition  (Appendix  A,  page  2) 
indicates  that  the  following  major 


pipelines  did  not  then  have  seasonal 
rates: 

ANR.  Columbia.  Columbia  Gulf. 
Consolidated.  El  Paso.  Natural  Northern. 
Northwest.  Panhandle,  Southern  (filed,  but 
rejected).  Tennessee,  Texai  Eastern.  Transco. 
Transwestem.  Trunkline,  and  United. 

Today,  most,  if  not  all  of  those 
pipelines  still  do  not  have  seasonal  rates 
in  place,  although  there  has  been  some 
increased  interest  by  some  pipelines  in 
various  statements  or  filings.  On 
balance,  it  is  still  clear  that  pipelines  are 
still  objecting  to  this  aspect  of  284.7. 

B.  Recommendation 

Modify  the  order  to  make  clear  that 
there  is  at  least  a  presumption  in 
support  of  seasonally  differentiated 
rates.  On  page  9.  add  the  following 
sentence  at  the  end  of  the  first 
paragraph  under  "1.  Annual  Versus 
Seasonal  Rates." 

"The  Commission,  therefore, 
concludes  that  seasonally  differentiated 
rates  generally  should  be  adopted, 
imless  the  pipeline  can  demonstrate  that 
exceptional  circumstances  exist  which 
justify  some  de\iation  from  fully 
senasonally  differentiated  rates.  Where 
such  deviation  can  be  justified  on  an 
individual  pipeline  basis,  the  pipeline 
nevertheless  would  be  expected  to 
satisfy  the  stated  objectives  of  section 
284.7  in  the  context  of  the  deviation." 

Also,  modify  the  second  sentence  of 
the  next  paragraph  to  remove  the 
apparent  ambiguity  or  "wishy- 
washiness,"  as  follows: 

Instead  of  "If  seasonal  rates  are  warranted 
*  *  *,"  modify  to  read.  "For  seasonal  rates 
required  unless  there  is  a  justified  de\iation. 
cost  incurred  •  •  •" 

5.  Demand  and  Commodity  Chains 

A.  Comment 

As  discussed  at  the  May  17  meeting.  I 
remain  concerned  that  while  we  have 
questioned  whether  the  Modified  Fixed 
Variable  Method  (MFV)  may  be 
outdated,  we  have  not  been  specific 
enough  as  to  our  general  direction  to 
provide  any  meaningful  guidance  to  the 
parties.  Although  we  honestly  may  not 
have  a  specific  result  in  mind,  we  should 
do  more  than  just  raise  the  question 
alone  as  the  issue  in  the  cases.  It  is  not 
enough  to  say  (1)  that  most  pipelines 
today  are  transporters  (since  only  10%  of 
CD  has  been  converted  to  F.T.  and  the 
vast  bulk  of  transportation  is  I.T.)  or  (2) 
that  the  intended  beneficiaries,  the  low 
load  factor  customers,  have  objected  in 
some  cases  to  the  application  of  MFV.  I 
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recommend  we  stake  out  at  least  an 
opening  position  for  purposes  of  an 
analytical  point  of  departure  in  the 
industry-wide  reconsideration  of  MFV. 

B.  Recommendation 

On  page  11.  before  subparagraph  "b. 
The  Central  Question, "  insert  the 
following  additional  discussion: 

In  particular,  the  Commission  ia  concerned 
that  in  today's  natural  gas  market  the  MFV 
two-part  demand  charge  has  the  e^ect  of 
shifting  costs  of  pipeline  capacity  to  off-peali 
usage  with  rates  for  firm  capacity  largely 
unrelated  to  tlie  vahje  and  true  cost  of  the 
rendered  service.  The  result  can  effectively 
insulate  the  flrm  customer  from  the  true  fixed 
costs  of  the  firm  service,  such  that  the  rates 
may  provide  an  incentive  for  the  uneconomic 
retention  or  "hoarding"  of  firm  capacity 
rights  leading  to  a  major  impediment  to  the 
availal>ility  of  flrm.  rather  than  intemiptible, 
service.  A  shift  away  from  the  MFV  two-part 
demand  charge,  with  a  more  reasonable 
balance  in  the  assignment  of  fixed  costs, 
could  provide  a  greater  incentive  for 
customers  to  reserve  only  capacity  rights 
actually  needed.  Such  a  shift  also  could 
prevent  situations  where  firm  cusioiners  are 
able  to  uoderstate  D-2  volumes  and  maintain 
a  firm  claim  on  pipeline  capacity  by  paying 
relatively  modest  demand  charges,  by 
comparison  to  the  real  value  of  the  firm 
service.  (Qte  to  the  Tennessee,  et  al.  line  of 
cases  on  D-2  nominations).  One  possible 
approach  to  respond  to  these  concerns  would 
be  a  return  to  the  straight,  as  opposed  to 
modified,  fixed- variable  allocation  and  rate 
design  methodology.  Other  methodologies 
might  conceivably  address  these  concerns. 
However  specifically  resolved  and 
addressed,  the  Commission  intends  that 
future  demand  and  ooaunodity  charge 
allocation  methodology  should  aflirmatively 
remove  any  incentive  for  the  uneconomic 
"hoarding"  of  firm  capacity  rights  and 
otherwise  ensure  that  demand  costs  are  fairly 
allocated  to  customers  on  the  basis  of  their 
respective  contract  demand. 

ft  Capacity  Adjustments 
A.  Comment 

The  concept  of  CD  reduction  has  been 
added  to  the  order  on  page  12.  but  only 
in  a  fleeting  way.  Some  embellishment 
should  be  added  to  ensure  that  there  ia 
no  ambiguity  about  the  message. 

B.  Recommendation 

Insert  the  following  after  the  new 
sentence  (first  full  one)  on  page  12: 

The  Commission  believes  that  the  use  of 
contract  demand  conversion  without  contract 
demand  reduction  would  not  support  any 
significant  shifting  of  costs  to  peak  service, 
because  the  firm  customer  would  not  have  a 
reasonable  opportunity  to  adjust  the  total 
Arm  requirements  to  reflect  current  needs 
and  reallocated  coats.  Additionally,  in  light  of 
the  Commission's  intention  to  remove  any 
Identified  incentive  for  firm  capacity 


koardiag  and  any  dtaiacantivfl  to  a  aiore 
economically  rational  contract  demand 
lequirement,  contract  demand  reduction 
probably  is  a  necessary  featur*  of  an 
adjustment  mechanism  to  provide  firm 
customers  with  the  capability  to  develop  a 
reasonable  firm  and  interruptible  service 
portfolio  as  necessary  to  nfieet  current  and 
projected  requirements  over  time. 

7.  Discounting 

A.  Comment 

The  order  addresses  the  issue  of 
discounting  in  a  manner  that  appears  to 
be  clearly  "results  oriented,"  to  the 
effect  that  there  can  be  "no 
disincentive"  to  pipelines  providing 
transportation  rate  discounts.  I 
discussed  the  issue  at  the  May  17 
meeting  and  continue  to  believe  that  the 
order  goes  too  far.  The  order  effectively 
gives  the  pipelines  a  blank  check  in  its 
current  form,  even  though  the  clear 
intent  of  Order  No.  436  was  directly 
contrary  to  that  result.  Ironically,  I 
would  guess  that  at  least  50%  or  more  of 
the  current  transportation  voliunes  on 
most  pipelines  (which  nationwide 
approximate  75%  of  total  throughput) 
are  with  discounted  rates,  because  of 
competition  in  the  marketplace.  That's 
one  part  of  Order  No.  436  which  has 
worked  reasonably  well  and  it  is  absurd 
in  the  extreme  to  conclude  that  current 
rate  treatment  is  such  a  disincentive 
that  pipelines  must  have  a  blank  check, 
lest  they  discontinue  discounting. 
Discounting  will  only  be  limited  or 
ceased  when,  and  only  to  the  extent 
that,  a  pipeline  has  a  competitively 
advantageous  position  to  allow  it  to 
maintain  maximum  throughput  levels  at 
incrementally  higher  or  maximum  rates. 
The  Commission  must  not  open  the  door 
to  understated  volumes  and,  as  a  result 
higher  unit  rates  on  such  a  flimsy 
analytical  and  evidentiary  basis.  To 
date,  in  fact,  we  have  had  only  two 
related  cases  on  this  issue.  Discounting 
is  going  to  continue  as  a  matter  of 
competitive  necessity,  if  not  survival,  in 
today's  natural  gas  market.  But,  that  is 
not  a  reason  to  invite  the  misallocation 
of  costs  that  inevitably  would  result 
from  this  proposal.  We  already  are 
confronted  with  the  reality  that  selective 
discoimting  probably  provides  one  of 
the  greatest  opportunities  for  afTiliate 
preferences,  which  we  must  address  in 
Order  No.  497-A.  I  see  no  reason  to 
further  compound  the  discounting 
problem  with  potential  cross-subsidies 
and  needlessly  higher  transportation 
rates  for  non-affiliated  shippers. 

As  noted,  this  issue  has  recurred 
directly  in  two  speciflc  cases  worth 


some  attention.  In  CNG  Transmission 
Corporation.  44  FERC  \  01,203  (1988). 
The  pipeline  included  as  a  credit  to  its 
cost  of  service  $9  million  in  revenues 
related  to  transportation  services  of  35.5 
million  dt.  The  rate  proposed  to  be 
charged  for  the  transactions  was 
significantly  below  CNG's  proposed 
generally  applicable  transportation  rate. 
The  Commission  rejected  CNG's 
proposal  stating  that  die  pipeline  "was 
shifting  the  cost  burden  of  its 
transportation  discotmts  from  the 
company  to  other  transportation 
customers,"  "regulations  promulgated 
under  Order  No.  436  were  designed  to 
prevent  such  cross-subsidization,"  and 
'*CNti  would  have  a  competitive 
advantage  over  pipelines  that  are 
bearing  (such  cost  burden) 
responsibility."  The  Commission  took 
the  same  position  in  Questar  Pipeline 
Company,  43  FERC  f  61.127  (1988),  but 
subsequently  in  its  Order  Granting  In 
Part  Appeal  of  Staff  Action  of  February 
1, 1989.  with  regard  to  the  compliance 
filing  in  the  same  docket  (46  FERC  \ 
61.115  (1989))  decided  not  to  summarily 
reject  a  revision  of  the  throughput 
projection,  but  rather  made 
reasonableness  of  the  projection  an 
issue  in  the  pending  hearing.  At  the 
same  time,  the  Commission  reiterated 
the  general  view  that  led  to  the  original 
rejection,  and  distinguished  the  revised 
throughput  projection  in  the  compliance 
filing  on  the  narrow  basis  that  it  was 
arguably  consistent  with  the 
Commission's  prior  order,  even  though  it 
may  later  prove  to  be  inaccurate  or 
otherwise  produce  unlawful  rates.  It  is 
unambiguously  clear,  therefore,  that  the 
Commission's  interpretation  of  Order 
No.  436  and  its  consistent  practice  until 
today  is  directly  contrary  to  the  plain 
meaning  and  obvious  result  of  this 
section  of  the  policy  statement. 

While  there  may  be  a  legitimate 
question  of  how  to  properly  allocate 
historical,  discounted  volumes  in 
calculating  new  transportation  rates, 
several  key  principles  of  Order  No.  436 
remain  relevant  and  applicable.  First, 
the  pipeline  must  remain  at  risk  without 
question  for  the  revenue  results  of 
discounting  under  any  given  rate 
structure,  including  any  under-recovery. 
Second,  there  cannot  be  any  cross- 
subsidy  of  the  discounts  by  rates  for 
other  services.  The  current  draft  clearly 
"finesses,"  if  not  practically  repeals, 
S  284.7(c)(3),  and  those  key  principles  of 
Order  No.  436  in  the  discussion, 
particularly  paragraphs  2  and  3  on  page 
15  of  the  slip  opinion.  Also,  although  the 
text  makes  specific  reference  to  Order 
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No.  497,  the  strong  impression  of  the 
discussion  is  that  there  should  be  no 
regulatory  (rate  or  otherwise) 
disincentive  or  impediment  to  otherwise 
unconstrained  pipeline  flexibility  to 
engage  in  selective  discounting  for 
affiliated  and  non-affiliated  shippers. 
Additionally,  all  calculations  using  past 
discounted  volumes  must  take  into 
account  and  properly  balance/reflect 
the  extent  to  which  such  volumes  were 
discounted  for  affiliated  shippers.  I  also 
am  quite  concerned  that  this  feature  of 
the  policy  statement  is  intended  to  lay 
the  ratemaking  foundation  for  the 
Incentive  Rate  of  Return  initiative  and 
also  the  so  called  "productivity  gain" 
concept.  For  all  these  reasons,  I  would 
modify  it. 

B.  Recommendation 

Modify  the  discussion  to  "neutralize" 
the  statement  of  the  problem  and  the 
Commission's  response  to  make  clear 
that  the  principles  of  Order  No.  436  (as 
well  as  Order  No.  497)  will  continue  to 
apply,  even  where  there  may  be  a 
demonstrated  need  for  some  flexibilify 
on  throughput  calculation  and  the  effect 
of  discounted  volumes.  Remove  the 
"results  oriented"  discussion  and 
examples  memorializing  support  for 
cross-subsidies  and  reduced/eliminated 
pipeline  risk  of  underrecovery  due  to 
discounting,  such  as  under  the  benefit 
sharing  approach.  Require  that  all 
calculations  of  past  approach.  Require 
that  all  calculations  of  past  discounted 
volumes  take  into  account  and  properly 
reflect/balance  the  extent  to  which  such 
volumes  were  discounted  for  affiliated 
shippers.  (See  Appendix  for  a  proposed 
modified  discussion).  What  evidence 
(e.^.,  CNG,  Questar,  the  1988  INGAA 
report,  etc.)  exists  to  support  the 
conclusion  that  this  may  be  a  real  world 
problem  which,  in  fact,  requires  some 
generic  policy  response  from  the 
Commission?  The  current  discussion 
provides  no  evidentiary  or  experiential 
antecedent  to  the  extensive  discussion. 
In  effect  what  is  the  need  for  any 
attention  to  discounting  in  this  policy 
statement  in  the  first  place? 

B.  Maximum  Interruptible  Rates 

A.  Comment 

The  discussion  of  the  100%  load  factor 
method  in  the  order  appears  to  be  a 
retreat  from  the  Commission's  most 
recent  pronouncements.  The  better 
result  would  be  to  establish  the  general 
presumption  that,  all  other  things  being 
equal,  the  Commission  believes  that  the 
current  usage  of  100%  load  factor 
probably  is  inconsistent  today  with  the 
reasonable  and  fair  allocation  of  costs 
to  shippers. 


B.  Recommendation 

On  page  17,  insert  a  new  sentence 
after  the  first  sentence  of  text  as 
follows: 

Based  on  its  review  to  date,  the 
Commission  believes  that  generally  the  100% 
load  factor  in  current  practice  probably  does 
not  result  in  a  reasonable  and  fair  allocation 
of  costs  to  shippers,  in  the  absence  of  other 
compensating  and  offsetting  adjustments,  and 
today  is  not  consistent  with  the  stated  rate 
objectives  of  Order  No.  436. 

9.  Mileage-based  Rates 

A.  Comment 

The  order  again  appears  to  retreat 
from  the  clear  intent  of  Order  No.  436 
that  rates  be  mileage  based,  unless  there 
is  an  adequate  justification  for  the 
departure.  The  NCSA  petition. 
Appendix  A,  page  7,  indicates  that  10 
major  pipelines  have  implemented  large 
zones  approximating  postage  stamp 
rates  (ANR,  Columbia  Gulf.  El  Paso. 
Natural,  Northern,  Panhandle,  Southern, 
Transwestem,  Trunkline,  and  United), 
three  others  have  postage  stamp  rates 
(Columbia,  Consolidated,  and 
Northwest),  and  three  others  have  four 
or  more  zones  (Tennessee,  Texas 
Eastern,  Transco).  For  example,  the 
issue  will  recur  again  in  cases  on  the 
next  agenda,  with  results  that  are 
inconsistent  with  Order  No.  436.  The 
point  is  that  the  Commission's  failure  to 
expressly  support  this  requirement  of 
§  284.7  is  tantamount  to  acquiescence  in 
its  continued  avoidance  by  pipelines  in 
cases  and  settlements. 

B.  Recommendation 

Insert  a  new  paragraph  after  the  text 
ending  with  footnote  55  on  page  19. 

The  Commission  emphasizes  that  Order 
No.  436  intends  that  rates  be  reflective  of  the 
distance  gas  is  transported.  Thus,  pipelines 
generally  should  implement  rates  which  do 
not  constitute  "postage  stamp"  rates  where 
shippers  pay  the  same  charge  whether  the 
gas  travels  one  mile  or  a  hundred  miles  or 
more.  That  form  of  rate  discourages 
alternative  and  more  economically  efficient 
transportation  and  market  approaches, 
whereas  rates  based  on  mileage  or  small 
zones  will  foster  competition  and  encourage 
the  use  of  the  most  economically  efficient 
alternative  path  to  market  Thus,  a  pipeline  is 
required  to  justify  any  deviation  from  rates 
which  directly  reflect  differences  in  the 
distance  of  the  transportation  service. 

10.  Separating  Services 

A.  Comment 

The  new  section  on  page  20  is  an 
improvement  over  the  original  draft 
which  was  virtually  silent  on 
unbundling.  The  discussion,  however,  is 
too  understated  in  its  current  form  and. 


thereby,  suggests  that  the  Commission  is 
not  totally  committed  to  pursuing  the 
unbundling  objective  clearly  established 
in  Order  No.  436.  The  NCSA  petition 
documents  the  fact  that  a  significant 
number  of  pipelines  have  not  imbundled 
storage  costs,  gathering  and  third  party 
transportation  costs  (Account  No.  858). 
The  issue  also  comes  up  repeatedly  in 
pending  cases  and  this  would  be  a 
timely  opportunify  to  express  the 
Commission's  view  in  support  of  further 
unbundling.  Also,  we  should  make  clear 
the  importance  of  (1)  FT  equivalency 
and  (2)  the  less  restricted  availability  of 
storage,  as  we  did  in  the  recent  Transco 
and  Tennessee  GIC  "paper  hearing" 
orders. 

B.  Recommendation 

In  the  new  paragraph  on  page  20, 
modify  the  sentence  beginning.  "This 
does  not  mean  *  *  *."  to  read  as 
follows: 

This  does  not  mean  in  every  case  that  a 
bundled  rate  is  necessarily  inappropriate. 
However,  the  Commission  reiterates  here  the 
clear  objective  of  Order  No.  436  that  rates  l>e 
unbundled  for  separate  services,  and  costs  be 
allocated  fairly  to  those  services.  Tliat 
general  result  will  better  ensure  that  there 
will  be  a  more  efficient  use  of  the  pipeline's 
facilities,  that  competition  of  a  gas  to  gas 
nature  will  be  on  a  more  equal  t>asis.  and  that 
the  allocation  of  costs  will  reflect  better  the 
economic  value  of  the  services.  For  example, 
as  a  general  matter,  unbundled  rates  for 
gathering,  treating,  processing,  storage,  and 
transmission  services  will  best  reflect  costs 
associated  with  each  service  and  the  value  of 
the  service  to  customers.  Also,  transportation 
rates  generally  should  not  include  Account 
No.  858  costs  related  to  transportation  of 
system  supply  gas  on  upstream  third  party 
pipelines,  since  those  costs  are  related  solely 
to  the  sales  service  and  are  incurred  only 
when  the  pipeline  purchases  gas  for  its  sales 
to  customers.  Similarly,  the  Commissioa  as  a 
general  matter,  has  concluded  that  the 
transmission  element  of  (1)  a  pipeline's  sales 
service  and  (2)  >ts  firm  transportation  service 
should  be  functionally  equivalent  with 
comparable  rate  (cite  to  Transco/Tennessee]. 
And.  the  pipeline  should  not  unjustifiably 
restrict  access  to  separate  storage  services 
provided  with  appropriately  unbundled  rates. 
Thus,  the  Commission  has  concluded 
generally  that,  unless  otherwise  justified  in  a 
particular  rate  case  apphcable  to  an 
individual  pipeline.  Order  No.  438  requires 
pipelines  to  proceed  now  to  develop  rates 
which  reflect  this  concept  of  unbundling. 

11.  Theory-Economic  Efficiency 

A.  Comment 

My  view  on  the  over-emphasis  on 
economic  efficiency  in  the  earlier  draft 
was  discussed  at  the  May  17, 1989 
Commission  Meeting.  Suffice  it  to  say 
that  I  remain  very  concerned  that  there 
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ia  an  over-emphasis  on  the  theory  and 
the  so-called  "Commission  goal"  of 
allocating  capacity  (and  by  inference, 
other  services)  to  those  who  value  it  the 
highest  That  leads  potentially  to  such 
ill-starred  and  analytically  deceased 
initiatives  as  "auctioning"  all 
transmission  capacity,  for  which  we 
have  two  consultant  reports  serving  as 
an  academic  obituary,  and  the  capacity 
brokering  NOPR.  where  the  staff 
technical  conference  proved  that  we 
could  not  as  a  threshold  matter,  define 
the  "right"  to  be  brokered  in  the  first 
instance,  thus  constituting  a  de  facto 
funeral  for  the  generic  initiative.  I  would 
not  want  this  "economic  efficiency 
theory"  discussion  to  serve  as  the 
Phoenix  resurrecting  those  largely 
decomposed  concepts  from  the  well- 
deserved  ranks  of  the  analytical  dead. 

B.  Recommendation 

Interested  parties  should  consider 
carefuUy  the  potential  negative 
implications  of  this  primacy  of  economic 
efficiency  approach,  in  terms  of  today's 
transportation  activities  and 
considerations  of  equity,  fairness  and 
non-discrimina  tion. 

12.  Order  No.  497-A 

As  the  preceding  discussion  makes 
abundantly  clear,  this  Policy  Statement 
would  increase  materially  the  concerns 
associated  with  undue  discrimination 
against  non-affiliates  and  preference  for 
affiliates.  The  remedy  for  that  increased 
concern  lies  in  immediate  and 
acceptable  action  on  the  rehearing  of 
Order  No.  497  including,  but  certainly 
not  limited  to,  an  extension  of  the 
reporting  requirement  for  several  years 
beyond  December  31, 1989.  We, 
therefore,  should  adopt  the  Policy 
Statement  only  if  final  and  favorable 
action  on  Order  No.  497-A  is  scheduled 
promptly. 

13.  Concluaion 

These  comments  and 
recommendations  are  intended  to 
facilitate  with  specific  proposals  the 
improvement  of  the  overall  posture  of 
this  Policy  Statement  in  terms  of  the 
degree  of  guidance  provided  to  the 
parties  in  these  cases  and  the  industry 
at  large.  This  policy  statement  provides 
us  with  a  timely  and  elective 
opportunity  to  redirect  pipeHne  rate 
design  in  a  much  more  market-oriented 
and  competitive  direction  this  year.  I 
look  forward  to  reviewing  these 
recommendations  further  on  rehearing. 
In  the  end.  I  hope  we  can  reach 
agreement  to  strengthen  the  guidance 
along  these  lines. 


For  these  reasons,  I  concur. 
Charles  A  Trabandt. 
Commiaaioner. 

Appendix — Proposed  Modified 
Discussion 

4.  Discounting  and  Maximum 
Intemiptible  Rates 

a.  Discounting 

Section  284.7(d)  requires  a  pipeline  to 
flie  maximum  and  minimum 
transportation  rates  for  both  firm  and 
interruptible  service  and  permits  the 
pipeline  to  charge  rates  to  customers 
within  the  maximum  and  minimum 
range.  Under  this  section  a  pipeline  is 
permitted  to  discount  in  order  to 
maximize  throughput  and  thereby 
benefit  customers  by  spreading  fixed 
cost  recovery  over  more  units  of  service. 
Section  284.7(c)(3)  states  the  rate 
objective  that  "[t]he  pipeline's  revenue 
requirement  allocated  to  firm  and 
interruptible  services  should  be  attained 
by  providing  the  projected  units  of 
service  in  peak  and  off-peak  periods  at 
the  maximum  rate  for  each  service."  ** 

Many  have  read  this  requirement  to 
mean  that  a  pipeline  must  assume  in 
filing  its  next  rate  case  that  the  volumes 
it  has  transported  at  discounted  rates 
would  still  be  transported  if  the 
maximum  rate  were  charged.  In  light  of 
the  competitive  market  that  has  emerged 
in  the  gas  industry,  this  assumption  is 
not  necessarily  a  realistic  one  in  every 
case.  Also,  it  may  discourage  some 
pipelines  under  certain  circimistances 
from  discounting  their  services  to  some 
extent  in  the  future  to  capture  marginal 
firm  and  interruptible  business. 

That  would  occur  because  the  pipeline 
arguably  might  not  be  able  to  recover  its 
cost-of-service,  if  the  maximum  rates  are 
based  on  the  exact  throughput  achieved 
by  discounting,  without  any  adjustment 
to  reflect  the  impact  of  discounts  on 
total  throughput.  The  court  in 
Associated  Gas  Distributors  v.  FERC 
described  this  situation  and  stated  that 
there  was  no  reason  to  suppose  that  the 
Commission  intended  for  a  pipeline  to 
calculate  prices  asstuning  the  carriage  of 
discounted  traffic  at  a  fully  allocated 
price.**  The  objective  set  forth  in 


**  A  pipeline's  projected  units  of  teniM  may  only 
be  changed  by  the  pipeline  in  a  section  4  rate  filing. 
The  projected  unit*  of  tervice  concept  invoNet 
giving  pipeline*  an  incentive  to  maximiu 
thro«ighput.  Selective  discounting  further*  similar 
objective*,  by  aJlowtBg  ptpeHnea  to  retain  and 
attract  busina**  by  awetlng  competition.  Order  No. 
436.  iupro  n.  1  at  p.  31 JM:  Order  No.  43e-A.  pieg. 
Preamble*  1882-1866]  PERC  Slat*.  *  Regs.  1 9a«7S 
at  p.  31.079  (18S5). 

«■  824  P.2d  981.  lOU  (DXl  Or.  1S87). 


9  284.7(c)(3]  was  designed  to  prevent 
subsidization  of  the  discoimts  by  the 
pipelines'  non-discounted  rates.*" 
However,  that  objective  also  should 
take  into  account  Order  Na  436's  goal  of 
maximizing  throughput.  Therefore,  the 
Commission  will  allow  parties  to 
develop  a  record  on  and  explore  ways 
to  calculate  a  pipeline's  rates  after  it  has 
been  discounting  so  as  to  achieve  both 
objectives  as  set  out  in  the  regulations. 

At  the  outset,  however,  the 
Commission  reiterates  that  pipelines 
must  give  discounts  on  a  non- 
discriminatory basis,  and  the 
Commission  is  concerned  about 
selective  discounts  that  have  the 
potential  for  giving  rise  to  undue 
discrimination,  including  discounts  to 
affiliates.*''  The  following  discussion 
about  how  to  design  the  rates  does  not 
alter  the  standards  that  apply  to  the 
Commission's  review  of  a  pipeline's 
decision  as  to  when  and  how  to 
discount.  That  is,  discounts  must  be 
given  on  a  non-discriminatory  basis,  and 
discounts  to  affiliates  will  be  carefully 
scrutinized,*^  as  will  be  the  treatment  of 
past  discounts  to  afiiliates  in  projecting 
future  units  of  service. 

While  the  Commission  wiU  consider 
some  flexibility  under  §  284.7(c)  in  terms 
of  adjustments  to  reflect  the  impact  of 
discounts  (particular  discounts  for  non- 
afiiliated  shippers)  on  total  throughput 
the  Commission  emphasizes  that  there 
should  be  no  cross-subsidization  by 
sales  customers  or  shippers  at  maximum 
rates.  And,  the  pipeline  in  large  measure 
must  still  bear  the  risk  of  underrecovery 
as  a  result  of  future  discounts  under  the 
new  maximum  rate.  Finally,  the 
calculations  using  past  discounted 
volumes  must  take  into  account  and 
properly  balance  the  extent  of  such 
volumes  discounted  for  affiliated 
shippers. 

The  Commission  also  recognizes  that 
in  a  rate  case  it  may  be  difficult  to 
forecast  discounted  units  of  service  at 
particular  prices  in  order  to  allocate 
costs  to  discounted  service.  For 
example,  discounts  may  depend  on 
variables,  such  as  the  prices  of 
alternative  fuels.  Accordingly,  the  ALJs 
and  participants  should  consider 
methods  which  deal  with  the  problem  of 
the  difficulty  in  forecasting  revenues 
from  discounting. 

[FR  Doc.  80-13479  Filed  e-6-«0;  8:45  am) 
sauNQ  cooE  sm-oi-ii 


**  See  Order  No.  436,  lupra  n.  1  at  p.  91.546. 
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IDodiet  No*.  CPe»-1459-000  et  ai.] 

United  Gas  Pipe  Line  Co.  et  al.;  Natural 
Gas  Certification  Finngs 

May  30, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  United  Gas  Pipe  Line  Co. 

(Dockrt  No.  CPe©-145&-000J 

Take  notice  that  on  May  19, 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1459-000 
a  request,  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  provide  intemiptible 
transportation  service  on  behalf  of  FRM. 
Inc.  (FRM),  an  intrastate  pipeline 
company,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Pursuant  to  a  gas  transportation 
agreement  dated  March  8, 1989,  United 
proposed  to  transport  up  to  15,  450 
MMBtu  of  natural  gas  per  day,  on  an 
interruptible  basis,  for  FRM.  United 
states  that  such  gas  would  be 
transported  from  various  existing  receipt 
points  along  its  system  in  Louisiana  and 
Mississippi  to  an  existing  delivery  point 
in  Lawrence  County,  Mississippi.  FRM 
has  informed  United  that  it  expects  to 
have  the  full  15,450  MMBtu  transported 
on  an  average  day.  and.  based  thereon, 
estimates  that  the  annual  transportation 
quantity  would  be  5,639,250  MMBtu. 
United  advises  that  the  transportation 
service  commenced  on  March  12, 1989. 
as  reported  in  Docket  No.  ST89-3413- 
000,  pursuant  to  §  284.223(a)  of  the 
Commission's  Regulaticms. 

Comment  date:  July  14, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docicel  No.  CP89-1372-000J 

Take  notice  that  on  May  15, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP89-1372-000  a  request  for 
authorization  pursuant  to  §§157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Transco's  blanket  certificate  issued  in 
Docket  Na  CP88-328-000  for 
authorization  to  provide  gas  for  Sonat 
Marketing  Company  (Shipper),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and 
available  for  public  inspection. 


Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  would  be  160.000  dt;  on  an 
average  day  would  be  16,500  dt;  and  on 
an  annual  basis  would  be  6,022,500  dt 

Transco  states  that  it  would  receive 
the  gas  at  various  existing  receipt  points 
in  Onshore  and  Offshore  Louisiana  and 
Texas  and  onshore  Mississippi  and 
deliver  the  gas  at  various  existing 
delivery  points  in  Georgia,  and  South 
Carolina. 

Transco  also  states  that  it  would 
construct  no  new  facihties  in  order  to 
provide  this  transportation  service. 

Transco  states  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper. 

Transco  states  that  service  for  Shipper 
commenced  April  10, 1989,  pursuant  to 
the  120-day  automatic  authorization  in 
Docket  No.  ST89-3388. 

Comment  date:  July  14, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Mississippi  River  Transmissioa  Corp. 

[Docket  No.  CP89-1431-a00) 

Take  notice  that  on  May  18, 1989, 
Mississippi  River  Transmission 
Corporation  (MRT),  (9900  Clayton  Road, 
St.  Louis,  Missouri  63124,  filed  in  Docket 
No.  CP89-1431-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.212)  for  authorization  to 
add  a  delivery  point  to  one  of  its 
existing  firm  sales  customers,  Arkansas 
Louisiana  Gas  Company  (ALG),  under 
the  certificate  issued  in  I>ocket  No. 
CP82-489-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  filed  with  the 
Commission  and  open  to  public 
inspection. 

MRT  proposes  to  establish  the  new 
delivery  point  by  installing  a  tap  and 
appurtenant  facilities  including  a  2" 
meter  and  regulator  station  to  be  located 
within  MRTs  existing  right-of-way.  and 
right-of-way  it  is  in  the  process  of 
acquiring,  on  its  mainline  system  in 
Randolph  County,  Arkansas.  It  is  stated 
that  ALG  requires  the  delivery  of  gas  at 
the  proposed  location  to  serve  the  City 
of  O'Kean.  Arkansas.  MRT  also  states 
that  it  would  supply  45  Mcf  of  natural 
gas  on  a  peak  day  and  12,640.  Mcf  of 
natural  gas  on  an  annual  basis  at  the 
proposed  delivery  point  It  is  estimated 
tlvat  the  total  for  all  costs  associated 
with  the  installation  of  the  proposed 
facilities  would  be  $30,000.  MRT  states 
that  ALG  would  reimburse  it  for  all 
costs  associated  with  the  installation  of 


these  facilities  and  the  application  filing 
fee. 

MRT  states  that  its  FERC  Traffic  does 
not  prohibit  the  addition  of  new  delivery 
points  and  that  it  has  sufficient  capacity 
to  accomplish  the  deliveries  proposed 
herein  without  detriment  or 
disadvantage  to  its  other  customers. 
MRT  states  that  it  does  not  propose  to 
increase  or  decrease  the  total  daily  and/ 
or  annual  quantities  it  is  authorized  to 
deliver  to  ALG. 

Comment  date:  July  14, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corp. 

[Docket  No.  CP89-1486-000| 

Take  notice  that  on  May  22. 1989. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP89-1486-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Portland  General  Electric  Company 
(P-G).  an  end  user  of  natural  gas.  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  transport  up  to 
120.000  MMBtu  of  natural  gas  on  apeak 
day.  71,000  MMBtu  on  an  average  day 
and  26,00a000  MMBtu  on  an  annual 
basis  for  P-G.  Northwest  states  that  it 
would  perform  the  transportation 
service  for  P-G  under  Northwest's  Rate 
Schedule  TI-1  for  a  primary  term  « 

continuing  until  April  1. 1993,  and 
continue  on  a  monthly  basis  thereafter, 
subject  to  termination  upon  30  days 
notice.  Northwest  indicates  that  it 
would  transport  the  gas  from  any 
transportation  receipt  point  on  its 
system  to  any  transportation  delivery 
point  on  its  system. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  Section 
284.223  of  the  Commission's  Regulations, 
as  reported  in  Docket  No.  ST89-3470- 
000.  Northwest  indicates  that  no  new- 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  July  14, 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Co. 
[Docket  No.  CP89-1505-000| 

Take  notice  that  on  May  24. 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1505-000 
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a  request  pursuant  to  S9  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  on  behalf  of  Dow  Chemical 
Company  (Dow),  an  end-user,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  nie  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
intemiptible  basis  up  to  50,293  MMBtu 
of  natural  gas  on  a  peak  day,  50,293 
MMBtu  on  an  average  day  and 
18,356,945  MMBtu  on  an  annual  basis  for 
Dow.  United  states  that  it  would 
perform  the  transportation  service  for 
Dow  under  United's  Rate  Schedule  ITS. 
United  indicates  that  it  would  transport 
the  gas  from  a  receipt  point  in  Biennville 
Parish,  Louisiana  to  a  delivery  point 
located  in  Lafeyette  Parish,  Louisiana. 

It  is  explained  that  the  service  has 
commenced  April  1, 1989,  under  the 
automatic  authorization  provisions  of 
(  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST8»-3127.  United  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  July  14. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell, 
Secretary. 

[FR  Doc.  89-13433  Filed  6-fr-89;  8:45  am] 
■nxmo  cooe  «7i7-oi-ii 


[Docket  No.  C 162-600-001  et  al.] 

BP  Exploration  Inc.,  et  aM  Applications 
lor  Abandonment  of  Service  and 
Amendment  of  Certificate  * 

June  1, 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  or  to  amend  a 
certificate  as  described  herein,  all  as 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  fune  19, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casliell. 
Secretary. 

Filing  Code 

A — Inilial  Service.  1 

B — Abandonment. 

C — Amendment  to  add  acreage. 

D — Assignment  of  acreage. 

E — Succession. 

F — Partial  Succession. 


DocfcM  No.  «Kl  Date  (Ned 

Purctias«r  and  Location 

Description 

002-600-001.  B.  5-6-69 

BP  Enptoration  Inc..  P.  0.  Box 
4587.  Houston  TX  77210. 

Conoco   Inc..   P.   0.   Box   2197. 
Hoorton,  TX  77252. 

El  Paso  Natural  Gas  Company,  Shackel- 
lord  Sprakwrry  Field.  Reagan  and  Upton 
Coontios,  Texas. 

Tennessee  Gas  Pipeline  Company,  South 
Tunbalier  Bwcks.  22,  23  and  27.  0« 
shore,  Louisiana. 

El  Paso  is  no  longer  able  to  take  castngtiead  gas 
frwn  various  tracts  in  tlie  SnacKieford  Spratieny 
Uriit  because  of  increased  hydrogen  sulddo 
levels  ttiat  cannot  be  processed  through  the  El 
Paso  piiint 

ApfHication  to  add  gas-well-gas  pursuant  to  a 
cortract  amendment  dated  1 1-29-68. 

CI88-150-O02.  C,  5-15-69 

[FR  Doc.  89-13460  Filed  6-6-89:  6:45  am) 

MXIMO  COM  •717-41-4I 


(Docket  Na  8TM-M13-0001 

Sea  Robin  Pipeline  Co^  8etf- 
Implementing  Transactione 

June  1, 1989. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  sections  311  and  312  of  the 
Natxiral  Gas  Policy  Act  of  1978  (NGPA) 


and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.  > 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
S  284.102  of  the  Commission's 


Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  S  284.122  of  the 
Commission's  Regulations  and  section 
311(a)(2)  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
S  284.123(b)(2),  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 


proposed  service  will  be  approved  or  that  the 
noticed  fliing  is  in  compliance  with  the 
Commission's  Regulations. 
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person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commisaion  on  or  before  June  20, 1989. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  S  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d]  of 
the  Commission's  Regulation^. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 


A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
Regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipelines — 
pursuant  to  i  284.223  and  a  blanket 
certificate  issued  under  S  284.221  of  the 
Commission's  Regulations. 

A  "G-LT'  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
Regulations. 


A  "G-HT*  or  "G-HS  "  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
i  2M22A  of  the  Commission's 
Regulations. 

A  '^ir*  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
Regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines — pursuant  to  \  284.303  of  the 
Commission's  Regulations. 
Lois  D.  CasheB. 
Secretary. 


Docket 
No.' 


Transporter/! 


Recipient 


Dale  Had 


Subpart 


Expiraban 


Trarapor- 


rale«/ 
MMSM 


STB9-2913 
STB9-2914 
STB9-1915 
ST89-2916 
ST89-2918 
ST89-2919 
ST89-2920 
ST89-2921 
ST89-2922 
ST89-2923 
STB9-2924 
ST89-2925 
ST89-2926 
STB9-2927 
ST89-2928 
ST89-2929 
STB9-2930 
STe9-29J1 
ST89-2932 
ST89-2933 
ST89-2934 
ST89-2935 
ST89-2936 
ST89-2937 
ST99-2938 
ST8»-293» 
ST89-2940 
ST89-2941 
STe9-29«2 
ST99-2943 
ST89-2944 
ST8»-2»45 
STa»-294e 
ST89-2947 
STS9-2948 
ST8e-2949 
STa9-2950 
STSe-29S1 
ST8»-2952 
ST8e-2953 
ST8»-2964 
ST8&-2956 
ST8&-2966 
ST8»-2967 
ST8e-296e 
ST89-2959 
STe»-2960 
ST89-2961 
ST89-2962 
STB9-2963 
ST80-2964 
ST8»-2965 


Sea  Robin  Pipeline  Co 

Sea  Robin  Pipeline  Co.. 
Sea  Robm  Pipeline  Co.. 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co.  o<  America . 

United  Gas  Pipe  Line  Co 

Enogex  Inc 

Valero  TransmissiOM.  LP 

Valero  Transmission,  LP 

Atgor«quin  Gas  Transmission  Co 

Algonquin  Gas  Transmission  Co 

Algonquin  Gas  Transmission  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  UneCo. 


United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co. 
United  Gas  Pipe  Line  Co. 


Michigan  Gas  Storage  Co 

MIctiigan  Gas  Storage  Co 

Northwest  Pipeline  Corp 

Cotumbia  Gutf  Transmission  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Kentucky  West  Virginia  Gas  Co 

Natural  Gas  Pipeline  Co.  of  America ... 
Natural  Gas  Pipebne  Co  of  America ... 

ONG  Transmission  Co 

Traruwestem  Pipetne  Co _..___.. 

Arlda  Eneigy  Resources 

Terwtessee  Gas  Pipeline  Co 

Delhi  On  Pipeline  Corp 

Texas  Gas  Transmissxjo  Corp. 

Texas  Gas  Transmission  Corp 

Sun  Gas  Transmission  Co..  Inc 

Louisiana  Intrastate  Gas  Corp 

Transwostem  Pipeline  Co -. 

Tranawestem  Pipeline  Co _. 

Transcontinental  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 

United  Gas  Pipe  Line  Co _.. 

United  Gas  Pipe  Lme  Co 

Northwest  Pipe  Line  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

Pawhandte  Eastern  Pipe  Line  Co...- 

CNG  Transmission  Corp 

CNG  Transmission  Corp „ 

CNG'Tranemission  Corp 

CN©  Transmission  Corp 

Texas  Eastern  Transmission  Corp „ 


Seagull  Louisiana  Intra.  Pipeline  Co- 

First  Energy  Corp 

Necties  Gas  Oistritxition  Co _ 

Summit  Pipeline  &  Producing  Co 

Associated  Intrastate  Pipeline  Co 

Atlanta  Gas  Ugtit  Co..  et  al 

PhWipe  Gas  Pipeline  Co. 


Transcontinental  Gas  Pipe  Line  Corpu 

Trunkline  Gas  Co 

Bay  State  Gas  Co 

Conr>ecticut  Light  &  Power  Co 

Colonial  Gas  Company 

Atlanta  Gas  Light  Co..  et  al . 


Associated  Intrastate  P/L  Co. 
Reliance  Pipeline  Co.— _ 


el  at.. 


Vista  Chemical  Co.. 
Louisiana  Power  &  Light  Co .... 
Acadian  Gas  Pipeline  System . 

Consumers  Power  Co 

Consumers  Power  Co 

Chevron  U.S.A.,  Inc . 


Texas  Gas  Trartsmission  Corp . 
American  Central  Gas  Marketing  Co.. 

Phinps  Natural  Gas  Co 

Equitable  Gas  Co . 

Cabot  Gas  Supply  Corp 

Hadson  Gas  Systems.  IrK . 

Northern  Natural  Gas  Co 

Southern  Caiifomia  Gas  Co.. 
Entex,  Inc 


Louisiana  Intrastate  Gas  Pipeline  Corp. 

ET  Paso  Natural  Gas  Co 

Bridgeiine  Gas  Oistributnn  Co 

Whitui Shalt  Corp. 


Tennessee  Gas  Pipeline  Co 

TnjnWine  Gas  Co ™ — -.— 

Enron  Gas  Marketing,  trie 

Motoit  Natural  Gas.  Inc 

Cbastal  Gas  Marlteting  Co 

Bay  State  Gas  Co.,  et  al._ _ 

Porrtctiartram  Natural  Gas  System 

Centran  Corp « —»....-........ 

Enron  OH  &  Gas  Co 

Peoples  Natural  Gas  Co...». »..»...-.-.. 

Peoples  Natural  Gas  Co....-«.. -...»....»...».. 

GuH  Ohio  Corp „ 

Marattion  Oil  Co.— « -.». 

Catamount  Natural  Gas,  inc .__..._._..._. 

Kogas  Inc «..___..___. 

Kogas  Inc -....».„.-. « 

Kogas  Inc .- _.._..._„_ 

A«ie<»  Gas  Co _ 


(M-03-ae 

04-03-89 
04-03-89 
04-03-69 
04-03-89 
04-03-89 
04-03-69 
04-03-89 
04-O»-88 
04-03-69 
04-03-89 
04-03-88 
04-03-68 
04-03-89 
04-03-89 
04-03-89 
04-03-69 
04-0^-89 
04-03-89 
04-03-89 
04-03-69 
04-03-89 
04-03-89 
04-03-69 
04-04-89 
04-04-89 
04-04-88 
04-O4-88 
04-04-88 
04-04-88 
04-03-88 
04-05-89 
04-04-89 
04-04-69 
04-05-89 
04-05-89 
04-05-89 
04-05-89 
04-06-89 
04-06-89 
04-05-89 
04-05-69 
04-0&-69 
04-06-69 
04-06-89 
04-06-69 
04-05-89 
04-06-89 
04-06-69 
04-06-89 
04-06-89 
04-06-69 


B 

G-S 

B 

G-S 

B 

B 

C 

C 

C 

B 

8 

B 

B 

B 

B 

G-S 

B 

B 

B 

B 

&-S 

G 

G-S 

B 

B 

B 

G-S 

C 

B 

B 

B 

C 

G-S 

G-S 

C 

C 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 


06-31-89 


26.50 


09-01-69 


24  J2 


09-02-68  27.44 
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24397 


Oodwt 
Na> 


ST8S-2966 
ST89-2967 
ST89-2968 
ST88-2969 
ST89-2970 
ST89-2971 
ST89-2972 
ST89-2973 
STaS-2974 
ST89-2975 
STB9-2976 
STBS-2977 
ST89-2978 
8169-2079 
ST89-29eO 
STB»-29ei 
ST89-29S2 
ST89-29e3 
8189-2964 
ST69-2965 
8T69-2966 
8T69-2967 
ST69-2968 
8169-2969 
ST69-2990 
3166-2901 
ST89-2992 
ST89-2993 
ST80-2004 
ST8»-2995 
ST80-2906 
8T69-2997 
$789-2096 
ST89-2999 
ST89-3000 
ST89-3001 
ST89-3002 
ST89-3003 
ST69-3004 
ST89-3005 
ST89-3006 
ST89-3007 
8789-3006 
8789-3009 
8789-3010 
S7S8-3011 
8769-3012 
8769-3013 
S789-3014 
8789-3015 
8789-3016 
8789-3017 
8789-3018 
8789-3019 
8789-3020 
8789-3021 
S769-3022 
8769-3023 
8769-3024 
8789-3025 
8769-3026 
8789-3027 
8789-3026 
8789-3029 
8769-3030 
8789-3031 
8769-3032 
8769-3033 
8789-3034 
8789-3035 
8789-3036 
8789-3037 
8789-3036 
8769-3039 
8789-3040 
8769-3041 
8769-3042 
8769-3043 
ST89-3044 


T«xM  EaMm  TranamiMion  Cofp  — 
Tmxmm  EMiim  7pBnifTvsttOfi  Cofp  — ... 

7«xas  Eastern  7rantnMtion  Corp 

TmaM  Eastam  7ransiTwaion  Corp 

Norlham  Bordar  PipaMna  Co ............... 

El  Paao  Natural  Gas  Co 

El  Paao  Natural  Gas  Co 

7fanacont)nenta4  Gas  Plpa  Urw  Corp.. 

7axas  Gas  7ran8misaton  Corp 

7axas  Gaa  7raramission  Corp 

7axaa  Gas  7ransiTwsion  Corp 

7aKas  Gas  7ranamisaion  Corp 

7axas  Gas  7rananiiasion  Corp 

7axas  Gas  7ransn«aaion  Corp 

Unrtad  Gas  Ptpa  Urta  Co.. 
UnMad  Gas  Pipa  Ufa  Co.. 
Unitad  Gas  Pfpa  Una  Co.. 
Unilad  Gas  Pfpa  Uw  Co.. 

Unitad  Gas  Pipa  Una  Co 

Unitad  Gas  Pipa  Una  Co 

Saa  Robin  Pipelina  Co 

Saa  Robin  Pipatoia  Co 

Unitad  Gas  P^  Una  Co 

Unitad  Gas  Pipa  Una  Co 

OaM  Gas  PIpaiina  Corp 

UaM  Gas  Pipaiirfa  Corp 

DaM  Gaa  Pipalina  Corp 

OaM  Gaa  Pipalina  Corp 

Natural  Gas  Pipalina  Ca  ol  Amarica ... 

7annasaaa  Gas  Pipalina  Co 

7annassss  Gaa  Pipalina  Co..... 

El  Paao  Natural  Gas  Co 

El  Paso  Natural  Gas  Co — 

El  Paao  Natural  Gas  Co 

8un  Gas  7rarwn»»sion  Ca,  mc ...._ 

7ransoonlinantal  Gaa  Pipa  Una  Corp.. 
7ranacor«tinantal  Gaa  Pipa  Una  Corp„ 
7fanacontirMntal  Gas  Pipa  Una  Corp.. 

Panhandto  Eastam  Pipa  Una  Co ~. 

Columbia  GuM  7ransr^aaion  Co 

Columbia  Gulf  7ransmltsion  Co 

Vaiaro  7rans<Tiia8ion.  LP 

Valaro  7ransmi8Sion,  LP 

7njnliline  Gas  Co 

7axas  Gas  7ranamisaion  Corp 

Tannaaaaa  Gas  Pipalina  Co 

7axas  Gas  7ranamission  Corp 

7axaa  Gas  7ranamission  Corp 

Taxas  Qas  Tranamiaaion  Corp 

7axaa  Gaa  7ran8mission  Corp „. 

Northwast  Pipelina  Corp ™ 

Natural  Gaa  Pipalina  Ca  o(  America.. 

7annanoa  Qas  Pipaina  Co 

7fanaconlinantal  Gaa  Pipa  Una  Corp.. 

7axaa  Gaa  Tranamiaaion  Corp 

Taxas  Gas  Tranamiasion  Corp 

Texas  Qas  Transmisaion  Corp 

7axas  Gas  7ransmnsion  Corp 

7axas  Gas  7ransmtssion  Corp 

Unilad  Gas  Pipe  Una  Co 

7annaaaaa  Qas  Pipeline  Co 

7annaaaaa  Qas  Pipeline  Co _. 

7axas  Eastam  7ransmission  Corp 

ONQ  7ran8miaaion  Co 

ONQ  7ranami8sion  Co 

ONG  7ran8miasion  Co 

8P  Gaa  7rafwmiasion  Co 

7annaaaea  Qas  Plpatna  Co 

7ranawastam  Plpalna  Co 

7rar)sooniinanial  Gaa  Pipe  Una  Corp.. 

Saa  Robin  Pipeline  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Unitad  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

Unitad  Qas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 


Heapieni 


Boston  Gas  Co 

CorrwnomMaNh  Qas  Co. 


BaMmora  Gaa  and  Eladiic  Co.. 

nalianca  Pipalina  Co 

Nonham  Natural  Gaa  Co. 
NGC  Intrastate  Pipelina  Co.. 
Gulf  GasUtiltiaaCo. 
City  o<  Bessemer  Oty.. 


SeaguM  Martteting  Sarvicas,  lnc._ 
Central  Illinois  Public  Senm»  Co . 
TXQ  Qas  Marketing  Co.. 

Proctor  A  Gambia  Co 

Spatial  Matala  Corp 

Nestle  Foods  Corp... 

Laser  Martiating  Co _ 

Boaton  Gaa  Co..  el  al  — 
Phoenix  Gas  Pipeline  Co.. 
Sun  Operating  Umitad  Partnership.. 

Marathon  Oil  Co _ 

South  Carolina  Gas  Pipetine  Corp... 

Connecticut  Natural  Gaa  Corp ».. 

United  Gas  Pipe  Une  Co 

Laaar  Marketing  Co.. 

Coastal  States  Qas  Transmission  Co.. 

Natural  Gas  Pipeline  Co.  o(  Amarica... 

Texas  Qas  Traramission  Corp 

Taxas  Qas  Transmission  Corp — 

Taxas  Eastem  Transmission  Corp 

TXG  Qas  Marketing  Co. 

Nonh  Pann  Qas  Co 

Boston  Qas  Co 

Amoco  Qas  Co 

Southern  Cakfomia  Gaa  Co.... 

Amoco  Gaa  Co 

Tranaoontirwntal  Qas  Pipe  Una  Corp„ 
UxilaxErMrgy,  Inc. 


Traneoo  Energy  Marketing  Co 

Enron  Gas  Marketing.  Inc 

Union  Pacific  Reaourcas  Co 

Consolidated  Edison  Co  of  NY,  lnc.-..„ 

Peoples  Qas  Ught  A  Coke  Co 

Tranacontinantal  Gas  Pipe  Une  Corp 

Taxas  Eastern  Transnxssion  Corp 

PSI,  Inc 

Pf«  Industries,  mc 

Capitol  DisL  Energy  Cir.  Cogert  Asaoc . 

PPQ  Industries.  Inc 

PPG  Industries,  Ina _„ 

PPG  Industries,  Inc.. 
PPG  industries,  Inc .. 

Corxxx),  Irx; „, 

Texas  Gas  Marketing,  tnc 

North  Peon  Qas  Co 

Entrade  Corp 

PPG  Industries.  Inc 

PPG  Industries,  Inc 

PPG  Industries,  Inc 

PPG  Industries,  Inc 

PPG  Industries,  Inc 

Sandy  Hook  Pipelirte  Inc 

Heath  Petra  Reaourcea,  Inc.. 
LL  A  E  Qas  Mari(ating.  Inc ... 
Dayton  Power  and  Ught  Co.. 

Northam  Natural  Gas  Co 

Wama  Natural  Gas  Co 

WWami  Natural  Gaa  Co 

ANH  Pipeline  Co.,  et  al 

Channel  Industries  Gm  Co ». 

Exxon  Corp 

Oty  ol  Bessemer  City 

Ponchartrain  Natural  Gas  System,  et  al.. 

Stone  Container  Corp 

Union  Texas  Products  Corp 

BP  Qas  Inc 

Stone  Container  Corp.. 
Comerstorw  Natural  Gas  Co.. 

MiiiHsippi  Fuel  Co 

Entrade  Corp 

Houston  Gaa  Exchange  Corp.. 


Data  Med 


04-06-69 
04-06-89 
04-06-69 
04-06-69 
04-07-69 
04-07-89 
04-07-69 
04-07-69 
04-07-69 
04-07-89 
04-07-69 
04-07-69 
04-07-89 
04-07-69 
04-07-89 
04-07-89 
04-07-69 
04-07-89 
04-07-69 
04-07-89 
04-07-69 
04-07-89 
04-07-69 
04-07-60 
04-10-69 
04-10-69 
04-10-69 
04-10-69 
04-10-89 
04-10-80 
04-10-80 
04-10-60 
04-10-60 
04-10-60 
04-10-80 
04-10-60 
04-10-80 
04-10-60 
04-10-69 
04-10-60 
04-10-60 
04-11-80 
04-11-80 
04-10-89 
04-11-89 
04-11-89 
04-11-89 
04-11-69 
04-11-89 
04-11-89 
04-11-69 
04-12-89 
04-12-89 
04-12-e9 
04-12-69 
04-12-69 
04-12-89 
04-12-69 
04-12-89 
04-12-69 
04-13-69 
04-13-69 
04-13-89 
04-13-69 
04-13-89 
04-13-89 
04-14-89 
04-14-69 
04-17-69 
04-14-69 
04-14-60 
04-14-60 
04-14-80 
04-14-89 
04-14-89 
04-14-89 
04-14-89 
04-14-e9 
04-14-69 


Subpwt 


B 

B 

B 

B 

G 

B 

B 

B 

G-S 

B 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

B 

Q-S 

G-S 

G-S 

B 

B 

G 

G-S 

B 

C 

C 

C 

C 

6-S 

B 

B 

B 

G-S 

B 

C 

G-S 

G-S 

Q-S 

G-S 

B 

B 

C 

C 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

B 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

B 

Q-S 

G-S 

B 

C 

C 

C 

C 

B 

Q-S 

B 

B 

Q-S 

Q-S 

Q-S 

G-S 

B 

B 

Q-S 

Q-S 


cxpaaaon 
^ta» 


09-10-69 
09-10-«9 
09-10-80 
09-11-69 


rate(«/ 
MMBtu) 


24.32 
24.32 
24.32 
13.70 


Docket 
No.' 


ST69-3045 
ST80-3046 
S789-3047 
ST89-3046 
8789-3049 
S789-3050 
3789-3051 
S789-3052 
ST89-3053 
3789-3054 
3789-3055 
ST89-3056 
3789-3057 
3789-3056 
3789-3059 
3789-3060 
3789-3061 
3789-3062 
3789-3063 
3789-3064 
3789-3065 
3789-3066 
3789-3067 
3789-3066 
ST89-3069 
3789-3070 
3789-3071 
3789-3072 
3789-3073 
3789-3074 
3789-3075 
3789-3076 
3769-3077 
3789-3078 
3789-3079 
3T89-3080 
3789-3081 
3789-3062 
3789-3083 
3X89-3064 
3789-3085 
3789-3086 
3789-3067 
3789-3088 
3789-3089 
ST89-3090 
3769-3091 
3T89-3092 
ST69-3093 
3789-3094 
3789-3095 
3789-3096 
3789-3097 
3T89-3096 
3789-3099 
3789-3100 
3789-3101 
3789-3102 
3789-3103 
3789-3104 
3789-3105 
3789-3106 
3789-3107 
3789-3108 
3789-3109 
ST89-3110 
3T89-31 1 1 
3789-3112 
3789-3113 
3789-3114 
3789-3115 
3789-3116 
8789-3117 
3789-3118 
3789-3119 
3789-3120 
3789-3121 
3789-3122 
8769-3123 


Transporter/sellef 


United  Qas  Pipe  Une  Co 

United  Gas  Pipe  Lme  Co 

Soottiem  Natural  Gas  Co _. 

BP  Gas  Transmission  Co 

United  Texas  7ransmission  Co 

Monterey  Pipeline  Co 

7ranscont)nental  Gas  Pipe  Une  Corp.. 

Superior  Offshore  Pipeline  Co 

7ennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co.  ol  Amenca ... 
Natural  Gas  Pipeline  Co.  ol  America ... 

7exas  Eastem  7ransmission  Corp 

7exas  Eastem  7ransm<ssion  Corp 

7exas  Eastem  7ransmission  Corp 

7exas  Eastem  7ransmis8ton  Corp 

7exas  Eastem  7ransmiss)on  Corp  

7exas  Eastem  Transmission  Corp 

7exas  Eastem  7ransmtssion  Corp 

Willston  Basin  Interstate  P/L  Co 

Willtston  Basin  Interstate  P/L  Co 

Willlston  Basin  Interstate  P/L  Co 

Wilkston  Basm  Interstate  P/L  Co 

Williston  Basin  Interstate  P/L  Co 

Wilhston  Basin  Interstate  P/L  Co 

Northwest  Pipeline  Corp 

Ncttiwest  Pipeline  Corp 

7eKas  Eastern  7ransmission  Corp 

7exas  Eastem  7ransmission  Corp 

7exas  Eastem  7rar)smission  Corp 

7exas  Eastem  7ransmission  Corp 

Enogex  Inc 

Cokjmbia  GuK  7ransmission  Co 

Colorado  Interstate  Gas  Co 

Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 

7ranscontinental  Gas  Pipe  Une  Corp.. 
Natural  Gas  Pipeline  Co  of  America ... 

7exas  Eastem  Transmission  Corp 

7eKas  Eastem  Transmission  Corp  ....r.. 

ONG  Transmission  Co 

Panhandle  Eaaiem  Pipe  Lir>e  Co 

Panhandle  Eastem  Pipe  Une  Co 

Natural  Gas  Pipeline  Co.  of  America ... 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co „ 

Texas  Eastem  Transmission  Corp 

7exas  Eastem  Transmission  Corp 

7exas  Eastem  7ransmission  Corp 

7exas  Eastern  Transmission  Corp 

7exas  Eastem  7ransmission  Corp 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Line  Co. 

United  Gas  Pipe  Une  Co 

7exa8  Eastem  7ransmission  Corp 

Valero  7rar»smission,  LP 

7ennessee  Gas  Pipeline  Co 

ONG  7ransmission  Co „ 

ONG  7ransmission  Co 

Wetoto.'Duval  Gatherers 

Texas  Gas  7ransmission  Corp 

7exas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmisston  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Pantiandle  Eastem  Pipe  Une  Co 

Panhandle  Eastem  Pipe  Une  Co 

Panhandle  Eastem  Pipe  Une  Co 

Panhandle  Eastern  Pipe  Line  Co 

Transcontinental  Gas  Pipe  Une  Corp.. 
Transcontinental  Gas  Pipe  Une  Corp.. 
Transcontinental  Gas  Pipe  Lme  Corp.. 
Transcontinental  Gas  Pipe  Une  Corp.. 
Transcontinental  Gas  Pipe  Une  Corp.. 

Northem  Natural  Gas  Co 

United  Texas  Transmission  Co 

United  Texas  Transmission  Co 

Pato  Duro  Pipeline  Co..  Irw 


Recipient 


Mobil  Natural  Gas,  Inc 

Laser  Marketing  Co 

Citizens  Gas  Supply  Corp 

Panhandle  Eastem  P/L  Co.,  et  al.. 

Tennessee  Gas  Pipeline  Co 

Trunl<line  Gas  Co.,  et  al 

Piedmont  Natural  Gas  Co 

LGS  Intrastate.  Inc.. 

Centran  Corp 

Mitchell  Marketir>g  Co 

Sun  Gas  Transmission,  LP. 

Pfiiladelphia  Electric  Co „ 

Umon  Electnc  Co 

UQI  Corp „ 

City  ol  Anna 

Columt>ia  Gas  of  Of«o,  Inc - r. 

Creole  Gas  Pipeline  Co _. 

Access  Energy  Pipeline  Co „ 

MGTC,  Inc „ 

Montana-Dakota  Utilities  Co 

Northwestem  Public  ServKe  Co 

Ouivira  Gas  Co 

MGTC,  Inc 

Quvira  Gas  Co „ 

Meridian  Oil  Tradmg,  lnc..„ 

BP  Gas  Marketing  Co 

Philadelphia  Electric  Co 

Elizabethtown  Gas  Co 

Connecticut  Light  &  Power  Co 

UQI  Corp 

Natural  Gas  Pipeline  Co.  of  America 

Columbia  Gas  ol  Kentucky.  Inc ™. 

NGC  Intrastate  Pipeline  Co „.... 

BP  Gas  Marketing  Co 

Boise  Cascade  Corp „.. 

Lor>g  Islarxj  Ughting  Co 

Superior  Natural  Gas  Corp.,  et  al 

United  Cities  Gas  Co 

Seagull  Shoreline  System 

Northem  Natural  Gas  Co 

Central  Illinois  Ught  Co „ 

City  of  Pleasant  Hill 

Texas  Industrial  Energy  Co 

Gulf  Coast  Energy.  Ir>c _ „ 

Centran  Corp „ 

Public  Service  Electric  and  Gas  Co 

Woodward  Pipeline.  Irtc 

Put)lic  Service  Btectric  and  Gas  Co 

Philadelphia  Electric  Co 

Columbia  Gas  ol  Ohio,  Inc 

CatantKHjnt  Natural  Gas,  Inc 

Amalgamated  Pipeline  Co 

Graham  Energy  Marketing  Corp 

BP  Gas  Transmission  Co 

Tennessee  Gas  Pipeline  Co 

Oxy  U.3.A.,  Inc 

Panharxjle  Eastem  Pipe  Line  Co 

Williams  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Ir>diarva  Gas  Co 

Total  Minatome  Corp „ 

IP  Investment  HoWings,  Ltd 

Memphis  Ught.  Gas  and  Water  Division.. 

Washington  Gas  Light  Co 

Union  Texas  Petroleum  Corp ._ 

Midwest  fiiatural  Gas  Corp 

City  of  Qarence 

City  of  Edinburg 

City  of  Fulton 

City  of  Macon 

Corpus  Chnsti  Transmission  Co 

Catamount  Natural  Gas,  Irtc 

UQI  Corp 

TBG  Cogen  Partners.  Inc 

Baltinxxe  Gas  and  Electric  Co 

V.H.C.  Pipeline  Co 

Transcontinental  Gas  Pipe  Une  Corp 

Neches  Gas  Distributxin  Co 

Natural  Gas  Pipeline  Co.  of  America 


Date  filed 


04-14-89 
04-14-89 
04-14-88 
04-17-89 
04-17-89 
04-17-69 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-69 
04-17-89 
04-17-69 
04-17-89 
04-17-89 
04-17-69 
04-17-69 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-89 
04-17-69 
04-16-89 
04-18-89 
04-18-69 
04-16-69 
04-18-«9 
04-18-89 
04-18-89 
04-18-69 
04-18-69 
04-19-89 
04-19-69 
04-19-69 
04-19-89 
04-19-89 
04-19-69 
04-19-89 
04-19-69 
04-19-89 
04-19-69 
04-19-69 
04-20-89 
04-20-89 
04-20-69 
04-20-69 
04-20-69 
04-20-89 
04-20-69 
04-20-69 
04-21-69 
04-21-89 
04-21-89 
04-21-89 
04-21-69 
04-21-69 
04-21-69 
04-21 -«0 
04-21-60 
04-21-80 
04-21-60 
04-21-89 
04-21-89 
04-21-69 
04-21-89 
04-21-69 
04-21-89 
04-21-89 
04-21-89 
04-21-89 
04-21-89 


Subpwt 


Q-S 

G-S 

G-S 

C 

C 

C 

B 

B 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

Q-S 

B 

B 

8 

B 

C 

B 

B 

G-S 

G-S 

B 

G-S 

B 

B 

C 

6 

G-S 

B 

B 

G-S 

B 

B 

B 

B 

B 

G-3 

B 

G-S 

B 

C 

Q-S 

C 

C 

C 

B 

Q-S 

B 

B 

B 

Q-S 

B 

Q-S 

G-S 

Q-S 

G-S 

B 

G-S 

8 

Q-S 

B 

8 

C 

C 

C 


Transpor- 
Expiration  !      taton 
date*         rate  ((/ 
MMBtu) 


09-14-89 


28  80 


09-14-89 


2440 


09-15-69  28.50 


09-16-89 


24  32 


09-17-89 
09-17-89 


24.32 
24.32 


..l...._ 
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OoCtlM 
No.' 


ST89-3124 
ST89-3126 

ST89-31M 
ST  89-3177 
ST8»-3iaB 
ST89-3129 
ST89-3130 
ST89-3131 
ST89-3132 
ST8*-3133 
ST89-3134 
ST89-3136 
ST89-3136 
ST89-3137 
ST89-3138 
ST89-3139 
ST89-3140 
STe9-3141 
8X99-3142 
ST99-3143 
8189-3144 
8T89-3145 
ST89-3146 
ST89-3147 
8189-3148 
8T89-3149 
ST89-3150 
ST89-3151 
ST8»-3152 
ST89-3153 
ST89-3154 
ST89-3156 

STe9-3ise 

STe»-3157 
STe»-315B 
ST8S-415S 
ST89-3160 
8189-3161 
8T89-3162 
8T89-3163 
8T89-3164 
ST99-3166 
ST89-3166 
8X89-3187 
8X89-3188 
8X89-3169 
8X89-3170 
SX89-3171 
8X89-3172 
8X89-3173 
SX89-3174 
8X89-3175 
8X99-3176 
3X89-3177 
SX89-31 78 
8X89-3179 
SX89-3180 
ST89-3181 
8X89-3182 
8X89-3183 
8Xe»-3'84 
8X99-3 '86 
8X99-3186 
8X89-3187 
SX89-3188 
8T89-3189 
SX89-3190 
8X89-3191 
ST89-3192 
SX89-3193 
SX89-3194 
SX89-3195 
8X89-3196 
8X89-3197 
8X89-3198 
SX89-3190 
8X89-3200 
SX89-3201 
5X89-3202 


Transporter/ 


Colotwto  imsrsM*  Gm  Co . 
Colorado  Intafsttl*  Gas  Co . 


Cotorado  Interatala  Gaa  Co 

Unitad  Gas  Pipe  Lina  Co 

CotumtM  Gulf  Xrartaniaaion  Co 

Columbia  GuH  Xranimiaslon  Co 

Nueces  Co 

Paiute  Pipeline  Co 

Xraracontinental  Gas  Pipe  Line  Corp . 
Xransconliriental  Gas  Pipe  Une  Corp 
Xranscontinentai  Gas  Pipe  Une  Corp. 

Xannesaee  Gas  Pipcine  Co~ 

Xennessee  Gas  Pipeline  Co 

Northwest  Pipeline  Corp 

Northwest  Pipeltne  Corp 

Northwest  Pipeline  Corp.. 
Cotorado  interstate  Gas  Co. 
Colorado  Interstala  Gas  Co. 

Northern  Natural  Gas  Co 

Stingray  PipeNrw  Co . 

Stmgray  Pipeline  Co 

Stingray  Pipelir>e  Co- 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co. 
Stingray  Pipelirw  Co. 
Stir>gray  Pipeline  Co. 
XrunMina  Gas  Co....- 

XfunMiTM  Gas  Co 

XmntcSne  Gaa  Co 

XnjnMno  Gas  Co 

TrunMrte  Gas  Co 


XnjnkHne  Gas  Co 

Xfunhlne  Gas  Co 

Panhande  Eastern  Pipe  Une  Co— .. 

Panhande  Eastern  Pipe  Une  Co 

Panhandto  Eastern  Pipe  Une  Co 

Pantwndto  Eastern  Pipe  Une  Co 

Panhandto  Eastern  Pipe  Une  Co 

Parfwndto  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co- 

Panhande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Ur>e  Co 

Panhande  Eastern  PIim  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

PanharxSe  Eastern  Pipe  Une  Co- 

Partiande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Una  Co 

Panhande  Eastern  Pkfte  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Ur>e  Co 

Parttandte  Eastern  Pipe  Une  Co 

Panhandte  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Panhandte  Eastern  Pipe  Une  Co 

Partfiande  Eastern  Pipe  Une  Co 

Panhande  Eastern  Pipe  Une  Co 

Pantiarxte  Eastern  Pipe  Une  Co 

Eastex  Gas  Xranamission  Co 

Panhande  Eastern  Pipe  Une  Co 

Nortfiem  Natural  Gas  Co 

Louisiana  Resources  Co 

Xennessee  Gaa  Pipeine  Co 

El  Paso  Natural  Gaa  Co- 

Equitrans.  Inc 

Equilrarw,  Inc 

Vatero  Xransmisslon.  LP 

Channel  Industries  Gas  Co  ~ 
Xennessee  Gas  PlpeSrte  Co_ 
Stingray  Pipeline  Co. 
Stingray  Pipeline  Co  - 
Stingray  Pipeline  Co. 


RecipierM 


Uano.  Inc 

Santa  Fe  Minerals.. 
Santa  FeMirterals. 

Dow  Chemical  Co 

Balfimore  Gas  and  Electite  Co 

Alabama  Tennessee  Natural  Gas  Co.~. 

Colorado  interstate  Gas  Co 

Caasars  Tahoe „ 

Brooklyn  Interstate  Natural  Gaa  Corp... 

Indiana  Gas  Co..  et  al -...., 

Enron  Gas  Marketing,  Inc 

Transcontinental  Gas  Pipe  Line  Corp.... 

East  Xennessee  Natural  Gas  Co 

Natgas  U  S.  inc . 

Ceasars  World.  Inc 

Southwest  Gas  Corp.. 
Ouestar  Energy  Co .... 
Marathon  Oil  Co 


Panda  Resources,  Inc 

Anadarito  Xradng  Co — 

Shell  Gas  Xrading  Co 

OievTon  US  A.,  Inc 

Xejas  Powef  Corp 

ARCO  Natural  Gas  Marketing,  Inc... 

Hadson  Gas  Systems,  Inc  — _.. 

PSl,  Inc 

Brkigeline  Gas  Oistributton  Co 

Dow  Intrastate  Gas  Co 

Enron  Gas  Marketing,  lix: 

Williams  Gas  Marketing  Co 

Sun  Operating  bmlted  Partnership., 

Manville  Sales  Corp. 

Betfiletiem  Steel  Corp 

Natural  Qas  Clearinghouse.  Inc 

Heartland  Gas  Marketing.  Inc 

PSl,  Inc 

Seagutt  Marketing  Services.  Inc~. 

Manvffle  Sales  Corp 

City  of  Shefbina 

Gas  Energy  Development 

Natural  Gas  Clearinghouse,  Inc  .- 

SeBing  Pubiic  Works  Auth 

Illinois  Power  Co 

Ctty  of  Vka  Public  Works  Aulh.. 

Oty  ot  Hermann 

City  ot  Roodhoose 

Manville  Sales  Corp. 

Balhlehem  Steel  Corp. 

Manville  Sales  Corp 

Oty  of  Stoninglort 

PSl,  Inc 

Oty  of  BushneB 


City  of  Xatoga . 

American  Cenb^al  Gas  Martteting  Co.- 

Panhandle  Xrading  Co 

Oty  of  Paris 

Oty  of  Perry. 


Oty  of  RossvMe 

Oty  of  WestvMe 

Indana  Gas  Co 

Mlanii  Pipeine  Co ». 

Cortsumers  Power  Co. . 
United  Cities  Gas  Co.... 
Oty  of  Winchester....,™ 

Indiana  Gas  Co 

Panhandle  Eastern  Pipe  Urte  Co. 
Battle  Creek  Gas  Co.. 

Padfk:  Resources  Co 

Louisiana  Gas  MarkeOrtg  Co.. 

CT4G  Xransmission  Corp 

Houston  Pipe  Une  Co. 
Equitable  Gas  Co. 
Equitatjie  Gas  Co. 


Natural  Gas  Pipeline  Ca  o(  America.. 

THC  PIpeSne  Co 

Enmark  Gas  Corp 

Apache  Corp 


Texaco  Gas  Markelinit  Uk 

EN  Aquitaine.  Inc 


Date  filed 


04-21-69 
04-21-69 
04-21-89 
04-21-89 
04-21-89 
04-21-89 
04-24-69 
04-24-69 
04-24-69 
04-24-69 
04-24-89 
04-24-69 
04-24-89 
04-24-69 
04-24-89 
04-24-89 
04-24-69 
04-24-69 
04-24-69 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-69 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-69 
04-24-69 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-69 
04-24-89 
04-24-89 
04-24-89 
04-25-89 
04-24-89 
04-24-89 
04-24-89 
04-24-69 
04-24-89 
04-24-69 
04-24-89 
04-24-89 
04-24-69 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-24-89 
04-25-89 
04-25-89 
04-25-89 
04-25-89 
04-25-89 
04-25-89 
04-25-69 
04-25-89 
04-25-89 
04-25-69 
04-25-89 
04-25-89 
04-26-69 
04-26-89 
04-26-89 
04-26-69 
04-26-89 
04-26-89 
04-26-89 
04-26-89 


Subpart 


B 

G-S 

G-S 

G-S 

B 

G 

C 

G-S 

G-S 

B 

G-S 

G 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

K-S 

B 

B 

K-S 

K-S 

K-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

C 

G 

B 

B 

B 

C 

C 

G-S 

K-S 

K-S 

K-S 


Expiration 
date* 


oe-21-ee 


09-22-88 


tation 
rate  «/ 
MMStu) 


Docket 
No.'. 


38.81 


26.43 


8X89-3203 
8X89-3204 
SX89-3205 
8X89-3206 
SX89-3207 
SX89-3208 
8X89-3209 
8X69-3210 
SX89-3211 
8X89-3212 
SX89-3213 
SX89-3214 
SX69-3215 

SX89-3216 

8X89-3217 
SX89-3218 
SX89-3219 
SX89-3220 
SX89-3221 
8X69-3222 
SX69-3223 
SX69-3224 
SX89-3225 
8X89-3226 
SX89-3227 
SX89-3228 
8X89-3229 
SX89-3230 
8X89-3231 
SX89-3232 
SX89-3233 
SX89-3234 
SX69-3235 
8X89-3236 
8X89-3237 
ST89-3238 
ST89-3239 
8X89-3240 
8X89-3241 
8X69-3242 
8X89-3243 
SX89-3244 
SX89-3245 
SX89-3246 
8X89-3247 
SX89-3248 
8X69-3249 
SX69-3250 
SX89-3251 
8X89-3252 
8X89-3253 
SX89-3254 
8X89-3255 
8X89-3256 
SX89-3257 
ST69-3258 
8X89-3259 
ST89-3260 
SX89-3261 
SX89-3262 
SX89-3263 
SX89-3264 
SX89-3265 
8X89-3266 
SX89-3267 
8X89-3266 
8X89-3269 
8X89-3270 
SX89-3271 
8X89-3272 
SX69-3273 
8X89-3274 
8X89-3275 
8X89-3276 
SX89-3277 
SX89-3278 
8X89-3279 


Transporter/seller 


Stingray  Pipeline  Co 

Stingray  Pipeline  Co 

Stingray  Pipelir>e  Co 

Stingray  Pipelirte  Co 

Stingray  Pipeline  Co 

Stingray  Pipeline  Co 

Stingray  Pipeline  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

Sea  Robin  Pipeline  Co 

Sea  Robin  Pipelirw  Co 

Stingray  Pipeline  Co 

Gas  Co.  of  NM  (Div.  Pubkc  Senr.  Co 

NM). 
Gas  Co.  of  NM  (Oiv.  Public  Sen/. 

NM). 

Monterey  Pipeline  Co 

Channel  Industries  Gas  Co 

United  Texas  Xransmission  Co.. 

BP  Gas  Xransmission  Co 

BP  Gas  Xransmission  Co 

Sea  Robin  Pipeline  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Line  Co _ 

El  Paso  Natural  Gas  Co 

Panhandle  Eastern  Pipe  Une  Co 

Northern  Natural  Gas  Co ™ 

Northern  Natural  Gas  Co...-. 

Northern  Natural  Gas  Co 

Norttiem  Natural  Gas  Co .___. 


Co. 


Northern  Natural  Gas  Co 

Nortfiem  Natural  Gas  Co 

United  Xexas  Xransmission  Co 

S^)ine  Pipe  Line  Co 

Sabir>e  Pipe  Line  Co 

Sabir>e  Pipe  Line  Co 

Western  Gas  Supply  Co 

Norttiwest  Pipelirw  Corp 

Xranscontinentai  Gas  Pipe  Line  Corp.. 
Xranscontirwntal  Gas  Pipe  Line  Corp. 
Xranscontirwntal  Gas  Pipe  Line  Corp.. 
Xranscontinentai  Gas  Ppe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Lir>e  Corp 
Xranscontinentai  Gas  Pipe  Line  Corp. 
Xraracontinerftal  Gas  Pipe  Lir>e  Corp.. 
Xranscontinentai  Gas  Pipe  Line  Corp.. 
Xranscorrtinental  Gas  Pipe  Line  Corp. 
Xranscontinentai  Gas  Pipe  Line  Corp. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Ljr>e  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontir«ental  Gas  Pipe  Line  Corp .. 
Xranscontir>ental  Gas  Pipe  Lir>e  Corp  . 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xrarfscof^tmental  Gas  Pipe  Ljne  Corp.. 
Xranscontinentai  Gas  Pipe  Line  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Line  Corp. 
Xranscontinerrtal  Gas  Pipe  Line  Corp.. 
Xranscontir>ental  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontirwntal  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 
Xranscontinentai  Gas  Pipe  Une  Corp.. 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co „.... 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co _.... 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co „ 

Western  Transmission  Corp 

Western  Transmission  Corp 

Western  Transmission  Corp 

Western  Transmission  Corp 


Recipient 


Panhandle  Xrading  Co 

Xransaco  Energy  Marketing  Co 

Bishoo  Pipeline  Corp 

Associated  Natural  Gas  Co.,  Ir»c „ 

Pontcfiartram  Natural  Gas  System,.^ 

Consolidated  Fuel  Corp 

Century  Offshore  Management  Corp 

Xennessee  Gas  Pipeline  Co „ 

Phoenix  Gas  Pipehne  Co „ 

SNG  Intrastate  Pipeline,  Inc 

Cullman— Jefferson  Countries  Gas  Dist..... 

Mobil  Natural  Gas,  Inc „. 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 


Xrunkhne  Gas  Co..  et  al „ 

Northern  Natural  Gas  Co 

United  Gas  Pipe  Line  Co 

ANR  Pipeline  Co..  et  al 

ANR  Pipeline  Co.,  et  al 

Ecee,  Inc .;. 


Brandywine  Industrial  Gas,  lnc~.. 
American  Central  Gas  Cos..  Inc.. 

Houston  Pipe  Line  Co 

Bowling  Green  Gas  Co 

BP  Gas  Xrarwmtssion  Co 

Apactw  Corp 

city  of  Ponca. 


Wiltiams  Gas  Marketing  Co... 
Amax  Oil  &  Gas  Inc . 

ARCO  Natural  Gas  Marketing,  Inc 

Florida  Gas  Xransmission  Co.,  et  al „_ 

BP  Gas  Xransmission  Co „. 

Mobil  Vandert>ilt-Seaumont  Pipeline  Co..« 
MobH  VandertiH-Beaumont  Pipeline  Co..- 

Cheyenne  Light  Fuel  &  Power  Co 

Suncor,  Inc „ 

Washington  Gas  Light  Co 

City  of  Shelby . 


Conmissionar  of  Public  Works,  Greenwood ... 

Delmarva  Power  and  Light  Co 

City  of  DanviHe _: 

Atlanta  Gas  Ugftt  Co 

Public  Service  Co.  of  N.  Carolina,  hie 

North  Carolina  Natural  Gas  Corp 

Lor>g  Island  Lighting  Co 

Elizabethtown  Gas  Co 

City  of  Laurens 

North  Carolina  Gas  Service  Co 

Fort  Hill  Natural  Gas  Authority 

Owerts-Coming  Fiberglass  Corp ... 

PfiHadelphia  Electnc  Co 

Eastern  Shore  Natural  Gas  Co. 

Lynctiburg  Gas  Co.. 

Cortsohdated  Edison  Co.  of  NY,  Inc... 

Brooklyn  Union  Gas  Co _ 

City  of  Lexington 

Public  Servico  Electnc  ar«d  Gas  Co.... 

Union  Gas  Co 

South  Carolina  Gas  Pipeline  Corp 

Soutli  Jersey  Gas  Co 

Ponnsyfvania  Gas  and  Water  Co 

f*iedmont  Natural  Gas  Co „ 

Commonwealth  Gas  Pipelirw  Corp 

dinton-Newtierry  Nat.  Gas  Autftority.. 

Er  on  Gas  Marketing,  Inc 

'.atural  Gas  Processing  Co 

Mendan  Oil  Inc 

Xngen  Resources  Corp . 
Access  Energy  Pipelirw  Corp . 
Hondo  Oil  &  Gas  Co.. 
Bay  State  Gas  Co    et  al . 
Indeperxlents  Gas  Services.. 
Souttiwest  Gas  Corp. 
Sinclair  Pipeline  Co.. 
Wilhams  Gas  Co.. 
Vesgas  Co.. 
Energy  Pipeline  Co 


Date  Med 


04-26-89 
04-26-89 
04-26-89 
04-26-89 
04-26-89 
04-26-89 
04-26-89 
04-26-69 
04-26-89 
04-26-89 
04-26-89 
04-26-89 
04-27-89 

04-27-89 

04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-89 
04-27-69 
04-27-89 
04-27-89 
04-27-89 
04-26-89 
04-26-89 
04-26-89 
04-28-80 
04-28-89 
04-28-89 
04-28-89 
04-26-89 
04-28-89 
04-28-89 
04-28-69 
04-28-89 
04-26-89 
04-26-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-26-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-28-89 
04-26-89 
04-26-89 
04-28-89 
04-28-89 
04-28-89 
04-26-89 
04-26-89 
04-28-89 
04-28-69 
04-26-89 
04-28-89 
04-28-89 
04-28-89 
04-28-69 
04-28-89 


Subpart 


K-S 

K-S 

B 

K-S 

B 

K-S 

K-S 

G 

G-S 

B 

B 

K-S 

G-HT 

6-HT 

C 

C 

C 

C 

C 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

B 

G-S 

G-S 

G-S 

C 

P. 

B 

B 

C 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

B 

B 

B 

B 

B 


Exaira«on 
dale* 


09-24-80 


09-24-89 
09-24-89 


raie(c/ 
MMBtu) 


24.40 


1370 
13.70 


24400 
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Oocfcel 
No.  ■ 


RacipienI 


Data  Med 


Subpart 


Expraton 
due' 


Tranapor- 

talion 

rate(«/ 

MMBtu) 


ST89-3260 
ST89-32ei 
3X89-3282 
8X89-3283 
SX89-32B4 
SX89-32B5 
8X89-3286 
SX89-3287 
8X89-3288 
8X89-3289 
8X89-3290 
SXB9-3291 
SXS9-3282 
8X89-3293 
8X89-3294 
SX89-3295 
8XB9-3296 


Xransweatem  Pipatna  Co 

CoiufnlMi  Gulf  Xfannniaaion  Co . 

Vaiaro  Transmiaann,  LP 

WiKafna  Natural  G«  Co 

Wittams  Natural  Gae  Co 

Williams  Naturat  Gas  Co.. 
WiNianw  Natural  Gaa  Co.. 

XrunW«e  Gas  Co 

XrunMlne  Gas  Co.. 

Panhandla  Eastern  Plpa  Una  Co.. 
Panhandle  Eastern  Pijw  Line  Co.. 
Panhandle  Eastam  Pipe  Una  Co.. 


Panhandte  Eaalam  Pipe  Line  Co — 
Panhandto  Eaalam  Pipe  Une  Co.~.. 

Panhandto  CaHem  Pipe  Une  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Plpa  One  Co 


Enron  Gas  MarlieUrtg,  Iik: 

Alabama-Xennesaee  NaL  Gaa  Co.,  al  al. 

Terwiesaaa  Gas  Pipeline  Co 

8  &  A  Pipeline  Co ». 

Kansas  PcMver  and  Ughl  Co 

Board  of  Utd..  Spnngtield 

Terra  Rasourcaa,  Iik _.___..__.—._, 

Anadarko  Xrading  Co «..«_...._..._._..„. 

Ultramar  CM  ft  Gas,  Ltd 

SaaguU  MaHietmg  Sarvioas,  Inc — 

Aragas,  Inc 

El.  Oupont  da  Nemours  &  Oo- 
Mountain  Indusinal  Gas  Co  ~ 

Amgas,  Inc 

Mountav)  Industnal  Gas  Co . 
Mountain  Industnal  Gas  Co. 
Interstate  Gas  Marluing 


04-28-89 
04-26-89 
04-26-89 
04-26-69 
04-26-69 
04-26-69 
04-28-69 
04-26-69 
04-26-69 
04-26-89 
04-26-66 
04-26-69 
04-26-69 
04-28-89 
04-28-69 
04-28-69 
04-26-80 


3-S 

B 
C 
B 
B 
B 

Q-S 
G-S 
G-S 
G-S 
i-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


■  Notice  of  transactiorw  does  not  oonsHMe  a  detanninalion  tttat  fiings  comply  arilh  Cuiiwsasiun  ragulabons  in  acaowiance  wMh  order  No.  436  (Rnal  Rule  and 
Notice  requestvtg  supplemental  comments,  50  FR  42,372. 10/18/85). 

'  Xhe  ntrastate  pipeline  has  sought  Commission  approval  of  its  transportation  rale  pursuant  to  aection  264.123(BK2)  of  the  Comnaaion'e  ragulaliona  (18  CFR 
264  123(BN2)).  Such  rates  are  deemed  (air  and  equitatile  il  the  Commission  does  not  lake  action  tiy  the  date  indicated. 


[FR  Doc.  89-13483  Filed  6-6-09;  &45.aiD] 
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(OodMt  No.  PU9-1-000] 

Interfm  Gas  Supply  Charg«s;  and 
Intartm  Gas  Invsntory  Charges, 
Proposed  Poliqr  Statement 

May  30. 1968. 
I.  Introduction 

The  Federal  Energy  Regulatory 
Comini88ion  (the  Commiuioo)  is 
proposing  a  policy  statement  for  the 
implementation  of  interim  gas  inventory 
charges  for  pipelines  while  the 
Commission  considers  individual 
pipeline  applications  for  permanent  gas 
inventory  charges. 

n.  Background 

On  August  7, 1887,  the  Commission 
issued  Order  No.  500  in  which  it  adopted 
an  interim  rule  and  statement  policy 
dealing  with,  among  other  things,  the 
take  or  pay  problems  of  the  gas  pipeUne 
industry.*  The  Commission  established 
a  "one  time  only"  mechanism  of 
equitable  sharing  for  the  treatment  of 
past  take  or  pay  costs,  which  expired 
March  31, 1989.  In  addition,  Order  No. 
500  adopted  a  policy,  codified  in  {  2.105 
of  the  Commission's  regulations,  with 
respect  to  "the  parameters  in  which  a 
pipeline  may  file  to  recover  the  costs  of 
maintaining  supply  for  their 
customers."  2  As  set  forth  in  f  2.106,  the 
gas  supply  or  inventory  charge  for 
standing  ready  to  supply  gas  must  be  in 
accordance  with  the  foUowtng 
principles: 


(a)  The  pipeline  may  not  recover  take- 
or-pay  or  similar  charges  from  suppliers 
by  any  other  means. 

(b)  The  pipeline  must  allow  its  sales 
customers  to  nominate  levels  of  service 
freely  within  their  firm  sdles 
entitlements  or  otherwise  employ  a 
mechanism  for  the  renegotiation  of 
levels  of  service  at  regular  intervals. 

(c)  The  pipeline  must  annoimce  prior 
to  nominations  by  the  customers  a  firm 
price  or  pricing  formula  for  the  service, 
and  hold  that  price  or  pricing  formula 
firm  during  the  interval  arranged  in 
paragraph  (b)  of  this  section. 

(d)  By  nominating  a  new  level  of 
service  lower  than  its  current  level,  a 
customer  has  consented  to  any 
abandonment  sought  by  the  pipeline 
commensurate  with  the  difference 
between  the  current  level  of  service  and 
the  nominated  level' 

Although  the  Commission  has  issued 
certificates  authorizing  gas  inventory 
charges  (GICs),  to  date,  no  pipeline  has 
implemented  a  gas  inventory  charge.* 
As  a  general  matter,  the  Commission 
believes  that  in  the  current  economic 
and  regulatory  environments  for  the 
natural  gas  industry,  it  is  in  the  public 
interest  for  interstate  gas  pipelines  to 
implement  GIC  mechanisms  as  soon  as 
possible  in  order  to  prevent  a 
reeccurence  of  the  take  or  pay  problems 
of  the  past.  A  GIC  is  the  most  effective 
way  to  accomplish  this  objective. 


■  FERC  Slatt.  k  Re|s.  \  3a761. 
*  Id.  at  3a792. 


•  IS  CFR  2.10S  (ises). 

*  To  date,  three  vastly  different  gaa  inventory 
dMrge  propoaais  have  been  approved  by  tiie 
Coamiiasioa.  Tranaweatem  Gas  PIpeiine  Co.,  43 
FERC  1  SI  J40  (1968).  certtflcatc  pendtaig 
accaptaoce;  Natural  Gaa  PIpeiim  Company  of 
America.  44  FERC  1 61.163  (1988).  certificate 
re)eciad:  and  Taxoa  Eastern  Tranamiaaion  Cotp„  44 
FERC  1 61.413  (laas.  rehg denied  47  FERC  1 61.100 
(1980).  certificate  accepted 


Currently  pipeUnes  cannot  reflect  the 
co8t  of  maintaining  inventories  of  )jas 
supplies  in  their  rates  on  a  current  basis. 
This  proposed  pobcy  statement 
addresses  that  problem.  The 
Commission  beUeves  that  proviiling  for 
interim  implementation  of  the  gas 
inventory  charge  mechanism  will  benefit 
both  pifwlines  and  their  customers  by 
enabling  them  to  plan  and  coordinate 
their  relationship  and  their  relationships 
with  others  pursuant  to  (Uirrent  needs 
and  to  contract  for  a  portfolio  of  gas 
supphes  within  the  framework  of  a 
rational,  efficient  pricing  structure.  As 
the  Commission  stated  in  Order  No.  500: 

The  rate  design  is  intended  as  a  future- 
looking  mechanism  to  recover  the  costs  of 
contractually  committing  gas  service  that  has 
been  tailored  to  meet  the  customer's 
nominations  whenever  fewer  than  nominated 
volumes  (or  a  reasonable  percentage  of 
nominated  volumes)  are  taken  by  a  customer, 
who  is  fully  aware  that  such  charges  would 
be  currently  assessed  on  a  monthly  basis, 
based  on  its  own  service  nomination.  In  brief, 
the  Commission  is  seeking  to  e8tal)lish  a 
rational,  efHcient  pricing  structure  for  the 
pipeline  merchant  fnncbon  with  emphasis  on 
reciprocity  and  consideration  of  service 
obligations  under  the  increased  options 
available  to  a  pipeline's  sales  customers.^ 

The  Commission's  experience  to  date 
has  been  that  the  establishment  of  a 
permanent  gas  inventory  diarge  that 
relies  on  the  market  to  establish  the 
prices  to  be  charged  involves  an  inquiry 
that  can  be  quite  time  consuming,  llie 
Commission  is  attempting  currently  to 
deal  with  this  dilemma.* 


'Mlat3a794. 

*  See  E)  Paso  Natural  Gaa  Company.  47  FERC 
161.106(1906). 


Ferferat  Regisler  /  Vol  54.  No.  10B  /  Wednesday,  |une  7,  1989  /  Notices ZMM. 


The  pifrpose  of  this  proposed  policy 
statement  is  to  propose  methods  for 
developing  a  Hmited  term  gas  inventory 
charge,  and  to  set  forth  rented  terms 
and  conditionfl  of  service,  for  use  on  an 
interim  basis  until  individual  pipelines 
implement  permanent  gas  inventory 
charges.  The  Commission  has  been 
conoemed  for  some  time  about  take  or 
pay  obligations  in  the  natural  gas 
industry.  That  is  why  the  Commission 
issued  Order  No.  500.  The  Commission 
sees  an  interim  GIC  as  a  bridge  between 
the  expiratioo  of  one  phase  of 
addressing  the  take  or  pay  problem — the 
equitable  sharing  direct  bailing 
mechanism — and  the  beginning  of  the 
next  phase  of  dealing  with  future 
accumulations  of  take  or  pay — the 
implementation  of  gas  inventory 
charges — throughout  the  gas  pipeline 
industry. 

The  Conunission's  intent  is  to  avoid 
the  reoccurence  of  si^ftcant  amounts 
of  unfunded  pipeline  take  or  pay  costs. 
A  pipeline  must  maintain  adequate  gas 
supplies  to  meet  its  entire  service 
obligation.  The  Commission  recognizes 
that  if  a  mechanism  does  not  exist  to 
compensate  a  pipeline  for  maintaining 
these  gas  supplies,  it  will  have  a 
negative  impact  on  the  ability  of  the 
pipeline  to  serve  as  a  merchant  For  this 
reason,  the  Connission  recognizes  that 
action  is  needed  in  the  near  term  to 
allow  pipelines  to  put  in  place  an 
interim  GIC. 

The  proposed  policy  statement  details 
several  possible  methods  for  developing 
an  interim  gas  supply  charge  and  a 
limited  term  gas  inventory  charge.  There 
may  be  other  equally  appropriate 
methods  that  could  be  used.  The 
Commission  is  interested  in  receiving 
comments  on  the  methods  outhned 
herein,  as  well  as  on  any  other  method 
the  commenters  may  wish  the 
Commission  to  consider. 

The  Commission  imderstands  that 
factual  circumstances  vary  from  pipeline 
to  pipeline  that  may  require  different 
GICs  to  be  implemented.  For  example, 
pipefa'ne  will  have  different  sales  and 
transportation  markets,  customer 
demand  profiles  and  gas  supply 
contracts  with  varying  terms  and 
concfitions,  which  need  to  be  considered. 
Furthermore,  the  Commission  continues 
to  8upi;>ort  strongly  the  use  of  settlement 
procedures,  where  appropriate,  to 
fashion  permanent  GICs  on  a  ease  by 
case  basis. 

III.  The  Proposals  in  a  Nutshell 

The  Commission  is  seeking  comments 
on  several  methods  for  a  pipeline  to  use 
in  establishing  the  two  components  of 
the  interim  gas  supply  charge.  The  first 
method  would  replace  the  current 


pipeline  purchased  gas  adjustment 
(PGA)  mechanism  by  substituting  an 
interim  gas  supply  charge.  The  charge 
would  be  a  two  part  charge.  One  part 
would  be  the  interim  gas  inventory 
charge.  The  other  part  would  be  the  gas 
commodity  charge.  The  pipeHne  would 
base  its  interim  gas  commodity  charge 
for  sales  service  on  a  competitive 
market  price  composite  (as  ilhisb^ted  in 
the  appendix  to  this  notice)  and  its  gas 
inventory  charge  on  that  composite 
multiplied  by  a  percentage  factor  as 
derived  below.  The  gas  inventory  charge 
is  thus  a  premium,  where  appropriate, 
over  the  gas  commodity  charge  to 
compensate  the  pipeline  for  costs 
related  to  the  merchant  fimction  not 
covered  tiy  the  gas  commodity  charge. 

Under  the  second  method,  the  pipeHne 
would  continue  to  use  the  PGA 
mechanism  as  the  basis  for  the  interim 
gas  commodity  charge  for  sales  service. 
The  pipelme  would  be  allowed  to 
impose  a  charge  equal  to  a  percentage  of 
its  cinrent  weighted  average  cost  of  gas 
(WACOG)  as  its  gas  inventory  charge. 
"Hie  gas  inventory  charge  portion  of  the 
interim  gas  supply  charge  mechanism 
would  be  applicable  only  if  a  firm  sales 
customer's  actual  purchases  fall  below  a 
percentage  of  either  its  monthly  or 
annual  nominated  purchase  amounts  as 
described  below.  A  variant  of  this 
method  would  permit  the  pipehne  to 
impose  a  charge  in  cents  per  MMBTu 
(rather  than  a  charge  based  on  a 
percentage  of  its  WACOG)  as  its  gas 
inventory  charge.  As  with  the  first 
method,  the  gas  inventory  charge  is  a 
premium  over  the  gas  commodity  charge 
to  cover  costs  associated  with  the 
merchant  function  not  covered  by  the 
gas  commodity  charge. 

The  instant  gas  inventory  charge 
proposals  are  in  no  way  intended  to 
affect  contractual  rights  and 
responsibiHties  arising  under  any 
pipeline's  gas  purchase  contracts. 

The  Commission  believes  that  the 
combination  of  the  use  of  the  interim  gas 
supply  charge  and  the  reconciliation 
mechanism  fulfills  the  intent  of  the 
Natural  Gas  Policy  Act  of  1978  that 
market  forces  play  a  "more  significant 
role  in  determining  the  supply,  the 
demand,  and  the  price  of  natural  gas, "  ^ 
and  the  mandate  of  the  Natural  Gas  Act 
that  a  pipeline's  rates  must  be  just  and 
reasonable. 

For  pipelines  using  the  competitive 
price  method,  the  Commission's 
proposed  competitive  price  composite, 
as  demonstrated  by  the  appendix.^* 


represents  a  true  and  not  a  presumed 
market  price.  The  deficiency  charge 
method  uses  both  the  PGA  mechanism 
and  a  WACOG  measurement  for  the 
cost  of  gas.  It  is  a  cost  based  method.  In 
addition,  the  Commission  has  coupled 
both  pricing  mechanisms  with  the 
reconciliation  mechanism  which  forms  a 
cost  based  price  cap  on  the  pipeline's 
rates.  Hence,  as  an  end  resuJl,  it  can  be 
argued  that  the  pipeline's  otstomers  will 
be  ensured  just  and  reasonable  rales.* 

IV.  The  Ffa«t  Medwd:  The  Caa^N^th'v 
Price  Coocepl 

A.  Introdvction 

As  an  interim  measure,  the 
Commission  is  considering,  and  seeking 
comments  on,  use  of  a  composite  pri(.e 
of  competitrve  market  prices  as  an 
appropriate  basis  for  sales  service  [xhe 
gas  commodity  charge)  and  for  the 
interim  gas  rnx'entory  charge  if  the 
following  four  conditions  are  satisfied: 
(1)  That  the  competitive  market 
functions  properly,  in  the  sense  that 
price  responds  to  changes  m  the  demand 
and  supply  of  gas,  (2)  that  the 
competitive  price  average  used  by  the 
pipeline  is  representative  of  actual 
competitive  prices  in  supply  areas  from 
which  the  pipeHne  receives  its  gas,  (3) 
that  such  competitive  price  rejKJrts  are 
readily  available  (by  subscription  or 
otherwise)  to  the  pipeline,  its  customers 
and  to  the  Commission,  and  (4)  that 
such  reports  should  be  published  on  a 
regular  interval  by  an  entity  not  engaged 
in  the  business  of  buying,  selling, 
transporting  or  brokering  natural  gas. 
Any  source  that  meets  these  conditions 
can  be  used.  The  appendix  to  this  notice 
sets  out  an  illustrative  calculation. 

Such  available  data  on  the 
competitive  market  may  demonstrate 
that  the  competitive  market  is  currently 
a  well  functioning  market  in  the  sense 
that  it  is  broad  (competitive  sales.  und«r 
varj'ing  terms  and  conditions,  as  a 
percent  of  total  throughout  are  variously 
estimated  at  between  35  and  70 
percent),  and  that  it  responds  to  forces 
of  supply  and  demand  [i.e^  there  is  a 
pronounced  seasonal  effect  on 
competitive  prices).  The  appendix  to  this 
notice  is  the  staffs  report  which 
discusses  the  use  of  competitive  market 
prices  as  a  basis  for  gas  sales  service 
and  an  interim  gas  inventory  charge. 

rhe  staff  has  also  examined  the 
behavior  of  competitive  price  series 
published  in  four  different  trade 
periodicals  and  concludes  that  the  series 
are  in  general  agreement  with  one 


'  Transcontinental  Gaa  Pi^  Line  Corp^  v.  Slate 
Oil  and  Gaa  Board  of  Mias..  474  US.  406. 422  (1986) 

'"  This  appendix  is  available  (rom  the 
CommtMion'»  Public  Reference  Room. 


•  FPC  V  Texaco.  417  U.S.  SSOl  397-309  i»!»4);  a. 
Farmers  Union  Central  Excb^ge.  Inc.  v.  FERC  734 
F.2d  1488,  ISOI-iSai.  1509-15ia  (DC  Cir  19S*). 
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another,  and  that  the  competitive  prices 
respond  to  the  forces  of  supply  and 
demand.  Thus,  competitive  prices  may 
serve  as  an  appropriate  basis  for  the  gas 
commodity  charge  and  the  gas  inventory 
charge  where  the  competitive  prices 
exmained  are  representative  of 
competitive  prices  in  the  supply  areas  to 
which  they  refer. 

The  gas  inventory  charge  permits  the 
pipeline  to  pay  a  premium,  where 
appropriate,  in  the  form  of  a  fixed 
charge  or  a  higher  commodity  price  for 
long  term  supplies.  Indeed,  as  discussed 
below,  the  gas  inventory  charge  is 
intended  to  covere  gas  supply  costs  and 
not  to  provide  additional  proHt  for  the 
pipeline. 

B.  Theory 

An  interim  gas  inventory  charge  may 
be  developed  from  the  perspective  of  the 
value  of  gas  supply  contracts  to  the 
pipeline  and  its  customers.  The  focus  is 
on  the  aggregated  value  of  the  pipeline's 
inventory  of  contracts. 

From  the  pipeline's  perspective, 
entering  into  gas  supply  contracts  with 
producers  is  a  necessary  step  in  the 
process  of  offering  firm  merchant  sales 
service  to  its  customers.  Without  those 
contracts  the  pipeline  could  not  provide 
reliable  firm  sales  service.  The  benefits 
associated  with  those  contracts  are  not 
relized,  however,  without  some 
obligations  and  financial  risk  to  the 
pipeline.  For  example,  gas  supply 
contracts  can  be  viewed  (at  least  in  an 
operational  sense)  as  providing 
something  of  value  to  the  pipeline  and 
customers  demanding  merchant  service 
by  the  pipeline.  But  the  pipeline  may, 
nonetheless,  be  exposed  to  financial 
risks  contained  in  the  contracts.  If  the 
pipeline  does  not  perform  in  accordance 
with  the  contracts,  the  pipeline  may  be 
exposed  to  the  incurrence  of  added 
costs  (e.^.,  take  or  pay  liability  claims, 
contract  reformation  costs,  etc.). 

For  the  purposes  of  quantifying  an 
interim  gas  inventory  charge,  an  analogy 
can  be  drawn  before  compensation  for 
the  "exposed  value"  of  net  depreciated 
fixed  assets  and  compensation  for  the 
pipeline's  exposure  under  its  inventory 
of  gas  supply  contracts.  This  approach 
derives  the  gas  inventory  charge  based 
on  the  value  of  the  pipeline  holding  an 
inventory  to  gas  supply  contracts  for  the 
benefits  of  its  customers,  not  on  the 
pipeline  customer's  "deficiency 
quantities."  In  other  words,  this 
approach  derives  the  gas  inventory 
charge  by  considering  the  gas  supply 
insurance  for  the  pipeline's  customers 
due  to  the  pipeline's  inventory  of  gas 
supply  contracts  and  the  costs  to  the 
pipeline  of  holding  and  managing  that 
inventory  of  contracts. 


The  approximate  value  of  an 
inventory  of  gas  supply  contracts  can  be 
established  for  these  purposes  based  on 
the  expected  value  for  which  the 
pipeline  could  sell  the  gas  in  the 
competitive  market.  Although  that  price 
would  be  expected  to  vary  over  time, 
depending  on  competitive  conditions, 
the  adoption  of  the  competitive  price 
approach  in  the  pipeline's  major  gas 
supply  areas  is  reasonable.  (See  the 
appendix.) 

Periodic  changes  in  the  competitive 
price  index  reflect  maricet  changes  in 
natural  gas  supply  and  demand  and 
incorporate  the  ejects  of  inflation.  This 
approach  establishes  the  gas  inventory 
charge  based  on  an  "instantaneous 
charge."  By  using  a  "variable"  price 
index  there  is  no  need  for  any 
discounting  (in  a  "present  value" 
context)  or  for  factoring  in  inflation  of 
future  expected  prices. 

Also,  the  instantaneous  charge  does 
not  require  any  discounting  (in  d 
"present  value"  context)  of  the  quantity 
of  gas  to  be  produced  at  futiue  dates 
under  individual  or  aggregated 
contracts.  Rather,  this  approach 
assumes  that  the  pipeline  will  maintain 
an  inventory  of  gas  supply  contracts 
consistent  with  the  service  demands  of, 
and  under  the  terms  and  conditions, 
demanded  by  its  customers.  That  is,  the 
pipeline  would  be  expected  to  add  new 
contracts  under  varying  terms  and 
conditions  when  and  where  they  are 
needed  and  shed  other  contracts  when 
appropriate. 

The  net  effect  is  that  the  pipeline 
would  be  expected  to  maintain  an 
inventory  or  portfolio  of  contracts, 
providing  the  aggregate  instantaneous 
deliverability.  long-term  reserves,  if 
required,  with  contract  provisions 
consistent  with  the  merchant  service 
demands  of  its  customers.  The  mix  of 
physical  features  (e.g..  deliverability, 
rate  of  production  decline,  expected 
depletion  period,  etc.)  related  to  the  gas 
supply  supporting  individual  contracts, 
and  the  contract  parameters  (e.g.,  temi, 
price,  take  requirement,  make-up 
provision,  etc.)  would  be  expe<"led  to 
satisfy  these  requirements  Thus,  there 
is  no  need  to  examine  the  operation  of 
individual  contracts. 

C.  Quantification 

The  essential  question  is  how  to  best 
recognize  through  the  pipeline's  current 
rates  the  value  to  the  pipeline's 
customers  for  risks  undertaken  by  the 
pipeline  in  assemblying  and  maintaining 
an  inventory  of  gas  supply  contracts, 
whether  short  or  long-term,  needed  to 
fulfill  its  merchant  function. 

In  the  past,  the  pipeline  has  been 
compensated  for  its  take  or  pay  costs  by 


including  gas  prepayments  in  the 
pipeline's  rate  base  and  imputing  the 
pipeline's  overall  pre-tax  rate  of  return 
allowance  to  such  costs.  However,  the 
pipeline  foregoes  this  rate  treatment 
(and  any  other  means  of  collecting  take 
or  pay  costs)  when  it  elects  the  interim 
gas  supply  charge  mechanism,  which 
includes  the  gas  inventory  charge.  Thus 
the  risks  attending  the  inventory  of 
contracts  held  by  the  pipeline  are 
shifted  entirely  to  the  pieline. 

The  Commission  is  considering 
compensating  the  pipeline  for  costs 
reasonably  associated  with  the  risk  of 
holding  gas  supply  conb-acts  at  the  same 
level  that  the  Commission  compensates 
the  pipeline  for  holding  its  physical 
assets.  That  is,  assimiing  the  pipeline's 
approved  pre-tax  return  utilizes  the 
current  34  percent  Federal  tax  rate,  the 
proposal  would  not  adjust  the  pipeline's 
approved  pre-tax  rate  of  return  for  use 
in  developing  the  interim  gas  inventory 
charge. 

The  next  step  in  quantifying  the 
interim  gas  inventory  charge  developed 
here  would  require  an  estimation  of  a 
reasonable  overall  take  or  pay  level  to 
assign  to  the  pipeline's  inventory  of 
contracts.  On  December  16, 1982.  the 
Commission  adopted  S  2.103  of  the 
Commission's  regulations  which 
established  75  percent  of  deliverability 
as  the  take  level  above  which  no 
presumption  of  prudence  would  attend 
for  new  contracts."  Prior  to  this  time, 
new  gas  supply  contracts  typically 
incorporated  considerably  higher  take 
levels  [e.g.,  90  percent  was  not 
uncommon).  In  prescribing  the  75 
percent  take  or  pay  factor,  however,  the 
Commission  mp.de  clear  that  75  percent 
was  the  upper  limit,  and  that  it  was  not 
intended  ^o  be  a  floor.  Nothing  stated 
here  should  in  any  way  be  construed  as 
sugjjf;  sting  that  the  75  percent  factor  is 
anything  other  than  an  upper  limit  for 
dse  in  the  gas  inventory  charge  formula 
described  here. 

It  would  not  be  appropriate  to  develop 
the  intprim  gas  inventory  charge  simply 
by  multiplying  the  pipeline's  pre-tax  rate 
of  return  by  the  price  of  the  gas.  That  is 
because  the  pipeline  is  not  at  risk  for  the 
full  quantity  of  gas  available  under  its 
inventory  of  gas  supply  contracts.  It  is 
only  at  risk  for  the  quantity  of  gas 
subject  to  the  take  or  pay  requirement. 
And,  as  explained  above,  there  is  a 


*  The  Commission  has  referred  to  this  policy  in 
addressing  take  or  pay  issues  in  its  orders.  See.  eg.. 
Stale  of  Michigan  and  Michigan  Public  Service 
Commission  v.  Tninkline  Gas  Co..  24  FERC  \  61.013. 
at  61.060  (1983)  and  Tennessee  Gas  Pipeline  Co..  28 
FERC  1  61.102  at  61.247-48.  n.  13  (1984).  The 
Commission  does  not  intend  to  expand  in  any  way 
the  scope  of  "new"  contracts  covered  by  {  2.103. 


ready  reference  point  that  recognizes 
that  die  p^>eIine  is  not  at  risk  (or 
certamly  it  should  not  be)  for  Ae  full 
quantity  of  gas  supporting  the  contracts. 
That  factor  is  the  75  percent 
dehverability  factor  that  appears  at 
9  2.103  of  the  Commission's  regulations. 

The  Commission  therefore  is 
considering  and  is  seeking  comments  on 
adopting  the  75  percent  factor  as  a 
reasonable  generic  approximation  to 
compensate  for  the  exposure  that  the 
pipeline  wonld  have  under  the  operation 
of  take  or  pay  provisions  in  its 
contracts.  This  level  of  inferred  take 
requirement  should  result  in  adequate 
compensation  for  the  risks  of  exposure 
to  take  or  pay  and  contract  reformation 
costs  undertaken  by  the  pipeKne  or  the 
risk  of  maintaining  long-term  supplies  in 
a  competitive  market.  At  the  same  time, 
the  "reconcihation  mechanism" — which 
is  described  below — will  provide 
adequate  protection  to  the  pipeline's 
customers. 

In  summary,  the  approach  developed 
here  would  recognize  and  account  for 
several  features.  Firstil  it  would 
recognize  that  the  gas  supply  available 
to  the  pipeline  and  its  customers  through 
the  pipeline's  inventory  of  gas  supply 
contracts  provides  something  of  value  to 
the  pipeline  and  its  customers,  i.e~,  gas 
supply  insurance.  This  inventory  of 
contracts  takes  on  similarities  to  and 
provides  the  equivalent  operational 
functions  (in  an  operating  sense,  but  not 
in  a  financial  accounting  sense)  as 
though  the  pipeline  itself  owned  the  gas 
supply  supporting  the  contracts.  This 
feature  would  be  recognized  for 
ratemaking  purposes  by  imputing  an 
economic  vahie  based  upon  the 
pipeline's  overall  pretax  rate  of  return 
and  the  price  at  which  the  gas  would  be 
available  ^m  time  to  time  to  the 
pipeline's  customers. 

Second,  the  approach  recognizes  that 
the  pipeline  is  not  at  risk  for  all  of  the 
gas  supply  supporting  the  inventory  of 
contracts  held  by  the  pipeline,  but  only 
to  the  extent  of  its  take  or  pay  and  other 
contract  requirements.  This  feature 
would  be  recognized  for  ratemaking 
purposes  by,  effectively,  viewing  the 
pipeline's  inventory  of  contracts  as  one 
"umbrella  contract"  and  imputing  the 
generic  75  percent  take  factor  discussed 
above.  The  use  of  this  factor  would  also 
served  as  an  acknowledgment  of  the 
Commission's  general  policy  against 
take  obligations  above  the  75  percent 
threshold,  thereby  encouraging 
continued  renegotiations  of  contracts 
that  have  not  yet  been  reformed  to 
reflect  the  realities  of  the  natural  gas 
market. 

Under  the  approach  outhned  here,  the 
overall  level  of  a  hypothetical  pipeline's 
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gas  inventory  charge  would  be 
established  by  the  product  of  the 
following  three  factors: 

(1)  The  monthly  average  price  of 
competitive  purchases,  estimated  for 
illustrative  proposes  here  to  be  $2X10/ 
MMBtu; 

(2)  An  assumed  overall  pre-tax  rate  of 
return  of  15  percent  for  illustrative 
purposes;  and 

(3)  An  inferred  overall  take 
requirement  of  75  percent  imder  the 
inventory  of  gas  supply  conti-acts. 

Those  factors  in  this  illustrative 
computation  would  support  an  interim 
gas  inventory  charge  level  of;  $2.00/ 
MMBtuxll.25%  =  22Mse/MMBhi.  A 
customer's  monthly  entitiement  times 
22Vii  would  equal  its  total  monthly  gas 
inventory  charge  obligation. 

The  interim  gas  supply  charge  would 
thus  consist  of  the  gas  inventory  charge 
and  the  gas  commodity  charge.  Taken 
together,  the  charges  are  intended  to 
cover  the  pipeline's  total  payments  to 
producers  such  as  the  cost  of  gas  it 
purchases  (including  any  premium  paid 
for  long-term  contracts  in  the  form  of 
higher  prices),  gas  inventory  charges 
paid  to  producers,  carrying  charges  on 
prepayments,  settlement  payments,  and 
contract  reformation  costs. 

V.  The  Second  Method:  The  Deficiency 
Charge  Method 

A.  Introduction 

Also  as  an  interim  measure,  the 
Commission  is  considering,  £ind  seeking 
ccwunents  on,  an  interim  gas  supply 
charge  composed  of  a  pipeline's  gas 
commodity  charge  based  on  the  current 
PGA  mechanism  subject  to  a  cap,  phis 
an  interim  gas  inventory  charge  (set  at 
for  example,  20%  of  a  pipeline's 
WACOG)  that  would  be  charged  if  a 
firm  sales  customers  actual  purchases 
fall  below,  for  example,  60%  of  either  its 
monthly  or  annual  nominated  purchase 
amounts.  The  percentages  posed  here 
are  illustrative;  they  were  included  in  a 
gas  inventory  charge  proposal 
previously  approved  by  the  Commission 
(Texas  Eastern  Transmission  Corp.,  44 
FERC  \  61,413  (1988).  reh  'g  denied,  47 
FERC  \  61,100  (1989)). 

B.  Theory 

The  Commission  recognizes  that  if  its 
customers  desire  it  to  remain  as  a 
merchant,  the  pipeline  is  obligated  to 
enter  into  natural  gas  purchase 
contracts  in  order  to  secure  sufficient 
supplies  to  meet  the  demands  of  its  firm 
sales  customers.  Here  the  Commission 
continues  to  recognize  the  use  of  the 
PGA  mechanism  to  establish  the  gas 
commodity  charge  component  of  the 
interim  gas  supply  mechanism. 


The  gas  inventory  charge  coraponent 
of  the  mechanism  is  designed  to 
compensate  the  pipeHne  for  the  cost  of 
nuintaining  a  ready  supply  of  gas  in 
those  instances  in  which  a  customer's 
actual  purchases  fall  significanUy  below 
its  nominated  purchase  amountt. 

Two  aspects  of  the  requirements 
imposed  on  a  pipeUne  that  wishes  to  use 
the  interim  gas  supply  mechanism  are 
essential  prerequisites  to  the 
Commission's  view  that  this  proposal  is 
in  the  public  interest. 

First,  a  pipeline  wishing  to  implement 
an  interim  gas  inventory  charge  will  be 
required  to  allow  its  customers  to 
meaningfully  nominate  new  purchase 
amounts  within  their  firm  service 
entitlements.  Second,  in  cases  when  the 
nomination  is  less  than  a  castomer's 
firm  service  entitlement  the  pipeline 
will  be  obligated  to  provide  firm 
transportation  at  a  rate  comparable  to 
the  transportation  component  of  the  rate 
charged  to  its  firm  sales  customers,  if 
the  customer  desires.  Thus,  the 
Commission  believes  these  customers 
should  not  be  considered  to  be  totally 
captive  sales  customers.  This  should 
encourage  the  su;q>lying  pipehne  to 
exercise  considerable  discipline  with 
respect  to  its  purchasing  practices 
during  the  pendency  of  the  interim  gas 
supply  charge.  In  any  event,  it  is 
appropriate  for  customers  to  pay  the 
interim  gas  inventory  charge  to 
compensate  the  pipeline  for  costs 
incurred  as  a  result  of  customers 
purchasing  volumes  below  their 
nominated  levels. 

The  interim  gas  inventory  charge 
proposed  here  (as  is  the  competitive 
price  charge)  is  based  upon  various 
proposals  made  by  various  pipelines  to 
date  for  permanent  gas  inventory 
charges.  The  interim  gas  inventory 
charge  would  go  into  effect  if  a  firm 
sales  customer's  actual  purchases  fall 
below  a  percentage  of  either  its  monthly 
or  annual  nominated  purchase  amounts. 
The  proposal  is  outUned  in  detail  below. 

C  Quantification 

The  Commission  proposes  to  allow 
the  pipeline  to  use  the  current  PGA 
mechanism  as  the  basis  for  the  gas 
commodity  charge.  The  Commission 
proposes  hirther  to  allow  the  pipeline  to 
charge  20%  of  its  currently  effective 
WACOG  as  the  interim  gas  inventory 
charge  that  will  be  in  effect  whenever  a 
customer's  actual  purchases  fall  below 
60%  of  either  its  monthly  or  annual 
nominated  purchase  amounts.'*  The 


'<>  As  in  TexM  Eastern,  the  chaise  would  be 
billed  on  a  monthly  basis  to  each  customer 
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Commission  requests  comments  on  both 
the  percentages  proposed  here. 

D.  Ceiling  On  Gas  Cost  Component 

Prior  to  the  nomination  period  for  the 
gas  inventory  charge,  the  pipeline  will 
also  be  required  to  post  a  ceiling  price  or 
prices  for  the  gas  cost  component  of  the 
commodity  charge,  i.e.,  current  cost  of 
gas  plus  surcharge  adjustment  for  the 
period  the  gas  inventory  charge 
nominations  are  in  effect.  The  ceihng 
prices  should  be  based  on  the  pipeline's 
current  PGA  rates  as  adjusted  for 
known  and  measurable  changes  that 
will  occur  during  the  period  the  gas 
inventory  charge  is  in  effect. 
Alternatively,  the  ceiling  could  also  be 
revised  to  reflect  changes  in  the  average 
wellhead  cost  of  gas  as  measured  by 
reference  to  sources  outside  the  control 
of  the  pipeline.  For  example,  if  the 
average  wellhead  price  of  gas  increased 
by  10%,  the  ceiling  could  be  increased 
by  10%. 

The  pipeline  would  not  be  precluded 
from  filing  to  increase  its  price  above 
the  stated  ceiling  price.  However,  if  it 
does  so,  the  pipeline  must  offer  its 
customers  another  opportimity  to  revise 
their  sales  nominations. 

VI.  Recondliadon  Mechanism 

As  noted  above,  the  interim  gas 
supply  charge  mechanism,  consisting  of 
a  two  part  rate  including  the  gas 
commodity  cost,  plus  the  interim  gas 
inventory  charge,  has  been  based  on 
factors  that  are  known  at  the  time  of  its 
authorization  [e.g.,  pre-tax  rate  of  return, 
imputed  take  requirement)  and  various 
gas  price  mechanisms — which,  although 
not  known  now,  will  be  based  on  future 
events  (i.e.,  changes  in  competitive 
prices,  or  WACOG,  or  PGAs)  and  will 
be  known  as  those  future  events  occur. 
What  the  Commission  does  not  know, 
and  is  unable  to  project  at  this  time,  is 
the  pipeline's  actual  level  of  gas 
commodity  payments,  take  or  pay 
payments,  contract  reformation  costs, 
and  other  costs  related  to  its  merchant 
function.  That  is,  because  we  are 
dealing  with  a  new  service,  there  are  no 
"base  period"  data  upon  which 
projections  of  these  hiture  merchant- 
function  costs  could  be  made.  To 
address  this  concern  and  to  guard 
against  excessive  charges  to  the 


purchasing  leM  than  its  monthly  invealory 
determinant.  The  sum  of  a  customer's  twelve 
monthly  inventory  determinant  nominations  must 
equal  at  least  60%  of  the  customer's  annual  contract 
demand.  However,  monthly  charges  could  t>e  offset 
by  purchases  above  monthly  inventory 
determinants  in  other  months.  Thus.  If  a  customer 
met  the  60%  level  on  an  annual  basis,  the  pipeline 
would  refund  the  amounts  previously  collected  from 
the  customer 


pipeline's  customers,  a  "reconciliation 
mechanism"  would  be  adopted. 

The  reconciliation  mechanism  is 
straight  forward.  It  would  compare  the 
sum  totals  of  actual  revenues  and  actual 
expenses  for  the  following: 

(1)  The  pipeline's  revenue  collection 
through  (a)  its  charges  for  the  gas 
actually  sold  by  it  as  a  merchant  under 
either  method  and  (b)  its  gas  inventory 
charge  under  either  method;  and 

(2)  The  pipeline's  actual  payments  for 
(a)  the  gas  it  purchased  and  resold  as  a 
merchant,  and  (b)  payments  made  to 
suppliers  and  sought  to  be  recovered 
through  gas  inventory  charges,  including 
premiums  paid  to  producers,  take  or  pay 
buy-out/buy-down  settlement  payments, 
contract  reformation  costs  (less  any 
amounts  recovered  under  the  litigation 
exception  of  its  Order  No.  500 
passthrough  mechanism),  and  carrying 
charges  on  gas  prepayments. 

Within  90  days  following  the  end  of 
the  limited  term  certificate  authorizing 
the  interim  gas  supply  charge,  including 
the  gas  inventory  charge,  the  pipeline 
would  file  a  reconciliation  report  with 
the  Commission.  To  the  extent  that  the 
report  includes  material  that  the  pipeline 
believes  is  confidential  and  proprietary 
(e.g.  take  or  pay  settlement  payments, 
etc.),  the  pipeline  can  seek  conHdential 
treatment  of  any  such  material 
consistent  with  the  Commission's 
regulations.  Customers  and  other 
affected  parties  will  be  entitled  to 
comment  on  the  pipeline's  report,  and 
any  questions  concerning  the  pipeline's 
purchasing  practices  could  be  explored 
at  that  time. 

If  the  pipeline  has  qualified  for  a 
litigation  exception  to  the  Order  No.  500 
equitable  sharing  passthrough 
mechanism  as  established  in  Order  No. 
500-F,"  it  would  have  to  exclude  any 
costs  covered  by  the  litigation  exception 
from  the  costs  to  be  reflected  under  the 
gas  inventory  charge  reconciliation 
mechanism.  Additionally,  if  the  pipeline 
makes  nonjurisdictional  sales  or  sales 
under  a  blanket  interruptible  sales 
certiricate,  it  would  have  to  exclude  the 
associated  costs  and  revenues  from  the 
gas  inventory  charge  reconciliation.  The 
pipeline  would  need  to  file  provisions  to 
reflect  the  gas  inventory  charge 
reconciliation  mechanism  in  its  tariff. 

To  conclude,  the  "reconciliation 
mechanism"  for  the  interim  gas  supply 
charge  would  compare  the  pipeline's 
actual  gas  supply  costs  for  sales  service 
with  the  actual  revenues  received  for 
the  service  during  the  period  that  the 
interim  charge  was  in  effect.  Any  excess 
revenues  would  be  returned  to  the 


pipeline's  customers  in  proportion  to 
their  nominations  or  their  deficiencies 
(depending  on  the  method  used)  during 
the  period  that  the  particular  interim  gas 
supply  charge  was  in  effect.  Interest  on 
any  over  collections  would  be  imputed 
from  the  end  of  the  period  that  the 
interim  gas  supply  charge  is  in  effect  at 
the  rate  of  interest  for  refunds  specified 
in  the  Commission's  regulations.  The 
pipeline  would  be  at  risk  for  any  under 
collections  of  revenue,  and  the  pipeline 
would  not  be  permitted  to  file  to  recover 
the  costs  of  any  under  collections.  The 
Commission  believes  these  proposed 
procedures  strike  an  appropriate 
balance  between  the  needs  of  the 
pipeline  for  funding  its  merchant 
function  and  protection  against  any 
excessive  charges  to  the  pipeline's 
customers  during  the  period  that  the 
interim  gas  supply  charge  would  be  in 
effect. 

VII.  Other  Generally  Applicable  Related 
Requirements 

The  Commission  believes  it  would  be 
in  the  public  interest  to  condition  the 
certificates  to  ensure,  among  other 
things,  that  any  interim  gas  supply 
mechanism  would  not  be 
anticompetitive  or  unduly 
discriminatory.  The  necessary 
conditions  would  be  as  follows: 

A.  Term  and  Applicability 

The  certificate  would  be  for  a  period 
of  two  years  from  the  date  of  a 
pipeline's  acceptance  of  a  certificate. 
This  would  provide  adequate  time  for 
hearing  and  decision  on  and 
implementation  of  a  permanent  gas 
inventory  charge  proposal.  In  addition, 
this  would  provide  sufficient  time  for 
pipelines  to  implement  the  interim  gas 
supply  charge  mechanism  and  would 
provide  maximum  certainty  to  the 
pipeline  and  its  customers.  A  pipeline 
must  also  have  an  appUcation  for  a 
permanent  gas  inventory  charge  pending 
before  the  Commission. 

B.  Sales  Schedules  To  Use 

The  pipeline  would  use  its  existing 
firm  sales  rate  schedules  for 
implementation  of  the  interim  gas 
supply  mechanism,**  and  would  use  the 
interim  gas  supply  mechanism  for 
service  under  all  its  firm  sales  rate 
schedules. "This  would  enable  the 


*  ■  FERC  SlaU.  &  Regs,  f  3a841. 


"The  pipeline  would  need  to  modify  its  existing 
rate  schedules  to  reflect  the  option  service  and  gas 
commodity  charges.  The  pipeline  also  would  revise 
its  tariff  to  include  the  methodology  for  calculating 
the  option  service  and  gas  commodity  charges. 

"Rate  schedules  which  have  a  one-part  rale 
would  also  be  subject  to  the  gas  inventory  charge. 

Continued 
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pipeline's  customers  to  continue  service 
under  existing  rate  schedules  during  the 
period  of  the  interim  mechanism  and 
avoid  disruption  in  service  at  the 
conclusion  of  the  two-year  period  if  the 
pipeline's  permanent  gas  inventory 
charge  has  not  gone  into  effect. 

C.  Standby  Service 

The  pipeline  would  implement  a  100 
percent  standby  service  under  all  its 
firm  sales  rate  schedules  whereby  its 
firm  sales  customers  may  take  their  fiill 
daily  entitlements  as  either  sales, 
transportation,  or  any  combination  of 
sales  and  transportation.  The  pipeline's 
standby  charge  would  be  separately 
stated  in  each  firm  sales  rate  schedule 
and  would  be  designed  in  accordance 
with  Commission  precedent.  •*  The 
pipeline's  transportation  under  standby 
service  would  be  performed  under  its 
firm  transportation  rate  schedule.  This 
condition  would  ensure  that  customers 
could  make  their  gas  purchase  decisions 
based  solely  on  the  price  of  gas. 

D.  Nominations 

The  pipeline  would  permit  its  firm 
sales  customers  to  freely  nominate  both 
monthly  and  annual  requirements, 
provided  that  a  customer's  total  of 
monthly  entitlements  cannot  exceed  its 
nominated  annual  entitlement.  Any 
customer  which  nominates  monthly  and 
armual  entitlements  below  its  full 
current  contract  demand  level  during  the 
period  of  this  gas  inventory  charge 
would  be  considered  to  have  consented 
to  abandonment  of  the  amount  not 
nominated  (subject  to  revival  if  the 
pipeline  does  not  have  a  permanent  gas 
inventory  charge  in  place  upon 
termination  of  its  limited  gas  inventory 
charge)." 


If.  however,  the  charge  is  based  on  monthly 
entitlements,  an  imputed  charge  would  not  be 
needed. 

"Eg.,  Tennessee  Gas  Pipeline  Co.,  42  FERC  1 
61.175  at  61.633.  In  short,  the  standby  charge  must 
"recover  only  those  costs  which  [it]  incurs  to  stand 
ready  to  resume  sales  service  should  the  firm  sales 
customer  elect  to  purchase  gas  from  (the  pipeline 
rather  than  use  its  transportation  servicej."  Id.  In 
addition,  the  pipeline  may  recover  gathering  costs 
only  once  from  shippers  under  its  standby  service. 
Thus,  if  a  shipper  pays  for  gathering  as  part  of  the 
cost  of  the  pipeline  standing  ready  to  sell  gas,  the 
shipper  should  not  also  pay  for  gathering  as  part  of 
its  transporiation  charges. 

In  designing  such  charges,  the  pipeline's 
calculations  must  distinguish  between  sales  rale 
schedules  that  contain  one  part  rates  and  those 
which  contain  two-part  rales.  Additionally,  the 
pipeline  must  agree  to  waive  the  firm  transportation 
reservation  charge  when  customers  use  the  standby 
service  to  transport  gas,  in  order  to  prevent  a  double 
collection  of  costs.  For  a  further  detailed  discussion 
Bee  El  Paso  Natural  Gas  Company.  35  FERC  1 61,440 
at  62.070  (1985). 

■*Se«  18  CFR  2.105  (1988). 


E.  Conversions 

The  pipeline  would  permit  its  firm 
sales  customers  to  convert  up  to  100 
percent  of  firm  entitlements  to  firm 
transportation  service.  This  provision 
and  the  one  above  concerning 
nominations  would  enable  the  pipeline' 
to  tailor  its  gas  supply  to  meet  customer 
nominations  without  guessing  what 
supply  may  be  needed  or  shed  in  the 
future. 

F.  Purchased  Gas  Adjustment  Clause 

The  pipeline  using  method  one.  the 
competitive  price  method,  would 
terminate  the  operation  of  its  PGA 
clause  for  the  period  of  its  limited  term 
certificate  and  would  be  entitled  to 
direct  bill  its  Account  No.  191  balance. 
This  will  more  closely  match  cost 
responsibility  with  cost  incurrence  and 
remove  future  uncertainty  for  pipelines 
and  their  customers  as  to  the  disposition 
of  the  monies  in  that  account.  The 
pipeline  could  only  reinstate  its  PGA  by 
complying  with  S  154.303(b)  of  the 
regulations  or  by  establishing  its  right  to 
a  waiver  therefrom.  The  Commission  at 
the  end  of  the  limited  term  certificate 
will  waive  the  three  year  rule  to  permit 
the  pipeline  to  reinstate  its  PGA. 

The  pipeline  would  propose  a  plan  for 
direct  billing  which  would  permit  its 
customers  to  pay  the  direct  bill  either  in 
installments  or  in  a  lump  sum. 
Customers  would  be  allowed  to 
challenge  the  prudence  of  the  direct 
billing  amounts.  In  addition,  the  pipeline 
would  make  any  applicable  refunds  to 
its  customers. 

As  with  the  PGA  process,  the  parties 
will  have  the  opportunity  to  challenge 
the  pipeline's  expenditures  and 
purchasing  practices  on  grounds  of 
prudence,  fraud  and  abuse,  and  the 
affiliated  entities  test  on  a  general  and 
individual  contract  basis. 

The  interim  gas  supply  charges  and 
the  interim  gas  inventory  charges 
proposed  here  are  primarily  designed  for 
pipelines  that  purchase  exclusively  or 
almost  exclusively  from  producers.'* 
The  Commission  anticipates  that  those 
pipelines  that  purchase  primarily  from 
other  pipelines  will  continue  to  maintain 
their  PGA  mechanisms  and  fiow  through 
the  gas  inventory  charges  in  their  rates 
on  an  as-billed  basis. 

The  Commission  recognizes  that  there 
are  some  pipelines  that  do  not  fall  into 
either  category,  i.e.,  the  pipeline 
purchases  significant  supplies  from  both 
other  pipelines  and  producers.  These 


"Those  pipelines  that  purchase  a  small 
percentage  of  their  supply  from  other  pipelines  may 
need  to  make  minor  modiHcations  to  the  proposals 
to  reflect  the  demand  charges  or  GICs  of  their 
suppliers. 


pipelines  should  propose  a  method  for 
handling  these  two  types  of  purchases  in 
their  certificate  applications. 

G.  Open  Access 

The  pipeline  must  remain  an  open 
access  transporter  under  Part  284. 
Subpart  G  of  the  Commission's 
regulations  for  the  term  of  the  interim 
certificate. 

H.  Storage 

The  pipeline  would  be  required  to 
remove  any  restrictions  on  its 
customer's  ability  to  inject  gas 
purchased  from  others  into  contract 
storage. 

/.  Receipt  Points 

The  pipeline  would  be  required  to 
permit  flexible  receipt  points  in  its  firm 
transportation  contracts. 

/.  Take  or  Pay  Costs 

The  pipeline  would  not  recover  future 
take  or  pay  or  similar  charges  from 
customers  by  any  means  other  than  the 
gas  inventory  charge  except  those  costs 
which  it  is  allowed  to  recover  under  the 
litigation  exception.  The  pipeline  would 
be  required  to  demonstrate  that  it  would 
not  recover  the  same  take  or  pay  costs 
under  which  its  gas  inventory  charge 
and  its  Order  No.  500  charges.  The 
pipeline  would  be  required  to  delete 
tariff  references  to  take  or  pay  crediting 
and  would  not  be  entitled  to  requiie 
information  with  respect  to  take  or  pay 
crediting  in  customer  requests  for 
transportation  or  in  contracts. 

K.  Judicial  Review 

In  addition,  a  pipeline's  acceptance  of 
a  limited  term  certificate  would 
constitute  a  waiver  of  its  right  to  seek 
judicial  review  of  each  and  every  aspect 
of  the  order  issuing  the  certificate.  The 
Commission  believes  that  this  is 
appropriate  because  the  pipeline's 
acceptance  of  a  certificate  would  be 
voluntary.  It  may  reject  the  certificate 
and  retain  its  current  sales  service 
pricing  procedures  and  pursue  its  own 
gas  inventory  charge  proposal.  It  would 
be  inappropriate  if  the  pipeline  could 
accept  the  limited  term  certificate, 
which  is  a  package,  and  litigate  its 
individual  components. 

L  Future  Rate  Filing 

The  Commission  would  also  require 
the  pipeline  to  make  a  full  Section  4  rate 
filing  under  §  154.63  of  the  Commission's 
regulations  within  90  days  of  its 
acceptance  of  the  certificate  if  it  does 
not  have  a  current  rate  case  pending  or 
rates  which  were  established  based  on  a 
base  period  ending  within  12  months 
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from  the  date  a  certificate  would  go  into 
effect.  This  is  necessary  because  such 
items  as  the  pipeline's  rate  of  return 
may  be  out  of  date  and  its  allocation  of 
costs  and  levels  of  service  may  not  be 
synchronized." 

Af.  Competitive  Price  Filings 

The  pipeline  using  method  one.  the 
competitive  price  method,  would  be 
required  to  file  with  the  Commission,  on 
a  quarterly  basis,  tariff  sheets  reflecting 
the  competitive  price  utilized  for 
purposes  of  computing  the  commodity 
sales  rates  and  tlie  interim  gas  inventory 
charge. 

Vin.  AdditkMul  Questions  on  Which 
Comments  Are  Sought 

The  Commission  is  particulariy 
interested  in  receiving  comments  on  the 
following  issues: 

(1)  The  proposed  policy  statement 
details  two  possible  methods  for 
developing  an  interim  gas  supply  charge 
and  an  Interim  limited  term  gas 
inventory  charge.  The  Commission  is 
interested  in  receiving  oomments  on  the 
two  proposals  outlined  herein,  as  well 
as  on  any  other  proposal  for 
implementation  on  an  interim  basis. 

(Z)  The  purpose  of  providing  a 
mechanism  for  an  interim  gas  supply 
charge,  and  an  interim  gas  inventory 
charge,  is  to  provide  a  means  to 
compensate  pipelines  for  securing  long- 
term  natural  gas  supplies  for  firm  sales 
customers  and,  in  particular,  to  prevent 
a  reoccurrence  of  the  take  or  pay 
problems  of  the  past.  Would 
implementation  of  either  of  the  methods 
proposed  herein,  if  coupled  with 
implementation  of  a  permanent  gas 
supply  diarge  and  a  permanent  gas 
inventory  charge,  accomplish  those 
obfectives? 

(3)  What  effect  would  implementation 
of  either  method  have  on  a  pipeline's 
ability  to  maricet  gas  and  on  the 
purchasing  practices  of  LOCs? 

(4)  The  competitive  pricing  method  for 
the  interim  gas  supply  charge  uses  75 
percent  as  an  estimation  of  a  reasonable 
overall  take  or  pay  level  to  assign  to  the 
pipeline's  inventory  of  contracts.  The 
rationale  for  doing  so  is  outlined  herein. 
Parties  should  address  whether  that 
level  is  appropriate.  Commenters 
suggesting  another  level  should  specify 
their  reasons  for  doing  so. 

(5)  The  competitive  pricing  method  for 
the  interim  gas  supply  charge  ties  both 
the  gas  commodity  price  and  the  gas 
inventory  charge  to  competitive  prices. 


"TV  pipeMiM  will  be  at  riatt  for  anjr 
uadefcolkciMMia  of  nongii  coats  daring  the  period 
batweea  tte  efiacUvaneaa  of  its  revised  sales  rales 
and  tha  effective  dale  of  the  new  sales  rate*. 


Would  doing  so  have  a  positive  or 
negative  effect  on  long-term  gas  prices 
from  both  a  producer's  and  a  consumer's 
point  of  view?  Farther,  would  doing  so 
have  a  positive  or  negative  effect  on 
long-term  gas  supplies? 

(6)  Would  implementation  of  an 
interim  gas  inventory  chaige  based  on 
either  a  competitive  price  concept  or  a 
deficiency  diarge  method  affect  the 
rights  and  responsibifities  of  parties 
under  existing  gas  purchase  contracts,  if 
so,  how? 

(7)  The  deficiency  charge  method  for 
the  hiterim  gas  hiventory  charge  has 
been  illustrated  with  a  chrage  equal  to 
20  percent  of  the  pipeline's  WACOG 
applicable  only  if  a  firm  sales 
customer's  actual  purchases  fall  below 
60  percent  of  its  nominated  purdiase 
amounts.  The  illustration  percentages 
are  based  on  a  gas  inventory  diarge 
proposal  approved  by  the  Commiuion.** 
Parties  should  address  whether  the  20 
percent  and  60  percent  levels  are 
appropriate.  Commenters  suggesting 
other  levels  should  spedfy  their  reasons 
for  doing  so. 

(8)  As  proposed,  the  defidency  charge 
would  be  based  on  a  flat  percentage  of  a 
pipeline's  current  WACOG.  Does  this 
type  of  charge  provide  a  disincentiva  for 
pipelines  to  keep  their  costs  of 
purdiased  gas  down?  Does  the 
defidency  charge  method  need  to  have 
a  cap  on  the  WACOG  and,  if  so,  how 
shoiild  the  cap  be  determined?  Finally, 
should  the  WACOG  used  in  developing 
a  defidency  charge  be  calculated  on  a 
weighted  average  basis  for  all  interstate 
pipelines? 

(9)  Does  die  proposed  reconciliation 
method  adequately  protect  a  pipeline's 
customers  from  excessive  charges  as  a 
result  of  the  interim  gas  supply  charge 
and  interim  gas  inventory  charge?  Dioes 
it  provide  an  adequate  incentive  to 
pipelines  to  hold  down  costs,  enter  into 
long-term  contracts  if  appropriate,  or 
otherwise  file  for  an  interim  gas 
inventory  charge? 

(10)  Do  the  proposed  conditions 
regarding  nominations  and  conversions 
provide  suffident  flexibihty  for  existing 
firm  sales  customers  to  make  a  realistic 
assessment  of  their  current  needs  in 
light  of  current  market  circumstances? 

(11)  Should  the  Commission  consider 
additional  volimtary  rights  for 
customers,  induding  conversions  of 
service  obligations  to  intemiptible 
transportation,  abandonment  or 
scheduled  abandonment  of  service 
obligations,  or  combinations  of  the 
foregoing  to  meet  the  new  market 
environment? 


"Texaa  Baslem  Transmisaion  Corp.,  44  FERC 1 
81.413  (1988).  reh'q  dewed,  47  FQ<C  \  61.100  (1988). 


(12)  What  is  the  blcely  competitive 
effect  of  the  two  interim  gas  inventory 
charges  discussed  above  on  segments  of 
the  industry  which  would  not  be  directly 
subject  to  the  charge,  such  as  marketers 
and  indtistrial  users? 

(13)  What  is  the  likely  competitive 
effect  of  the  demand  based  and 
deficiency  based  gas  inventory  charges 
on  the  competitive  nature  of  gas 
markets? 

(14)  Will  either  proposed  gas 
inventory  charge  give  any  particular 
segment  of  the  industry  a  con^Mtitive 
advantage  or  disadvantage? 

(15)  Should  the  Commission  limit  or 
prohibit  extensions  of  an  interim  gas 
inventory  charge  in  order  to  provide 
incentives  for  pipelines  and  their 
customers  to  put  permanent  gas 
inventory  charges  into  place  by  the  end 
of  the  two-year  period? 

(16)  On  alternative  to  the  two  methods 
proposed  in  this  Notice  would  be  to 
allow  any  pipeline  to  file  tariffs 
immediately,  pursuant  to  section  4  of  the 
Natural  Gas  Act  to  implement  an 
interim  GIC  of  35  cents  per  MMBtu.  for 
deficiencies  below  80  percent  of  the 
volumes  nominated,  subject  to  refund. 
The  amoimts  paid  wotdd  be  added  to 
the  PGA.  The  case  would  go  to  hearing 
on  an  expedited  basis  to  determine  the 
just  and  reasonable  rate  for  a  permanent 
GIC.  Would  this  method  work?  Would  it 
be  preferable  to  the  odier  two  methods? 
Would  constimers  be  protected  under 
this  proposal? 

IX.  Public  Comment  Procedures 

This  statement  articulates  the 
Commission's  proposed  policy.  It  does 
not  have  the  fort%  or  effect  of  law. 
Though  not  required  by  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)  (1982)),  the  Commission 
has  determined  that  public  notice  and 
comment  procedures  should  be  adopted 
so  that  all  interested  person  may  have 
the  opportunity  to  inform  the 
Commission  of  their  views.  The 
Commission  will  consider  all  comments 
filed. 

All  comments  should  be  submitted  to 
the  Secretary,  Federal  Energy 
RegtUatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  on  or  before  the  thlrthieth  day 
from  the  date  of  issuance  of  this  notice 
and  should  refer  to  Docket  No.  PL89-1- 
000.  Reply  comments  should  be 
submitted  on  or  before  the  forty-fifth 
days  from  the  issuance  of  this  notice 
and  should  also  refer  to  Docket  No. 
PLaS-l-OOa  An  original  and  fourteen 
copies  should  be  filed.  Written 
submissions  will  be  placed  in  the  public 
file  established  in  this  docket  and  will 
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be  available  for  public  inspection  during 
regular  business  hours  in  the  Division  of 
Public  Information,  Room  1000,  Federal 
Energy  Regulatory  Commiasion,  825 
North  Capitol  Street  NE.  Washington, 
DC  20426. 

By  Direction  of  the  Commission. 
Commissioner  Stalon  concurred  with  a 
separate  statement  to  be  issued  later. 
Commissioner  Trabandt  concurred  with  a 
separate  statement  attached. 

Lois  D.  Cadiell, 

Secretary. 

[FR  Doc.  89-13472  Filed  6-6-69;  8:45  am] 

BILUNa  CODE  6717-01-M 

[Proi«:t  No.  9221-002;  Coloradol 

Great  Western  Power  and  Light,  Inc; 
Surrender  of  Preliminary  Permit 

)une  1. 1989 

Take  notice  that  Great  Western  Power 
and  Light,  Inc.  Permittee  for  the  Dallas 
Associates  Project  No.  9221,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9221  was  issued  August  31. 
1988,  and  would  have  expired  July  31. 
1991.  The  project  would  have  been 
located  on  the  Uncompahgre  River  in 
Ouray  County,  Colorado. 

The  Permittee  filed  the  request  on 
March  29, 1989,  and  the  preliminary 
permit  for  Project  No.  9221  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  69-3482  Filed  6-&-«9;  8:45  am) 

miXING  CODE  *717-01-ll 

[Docket  No.  CP89-1497-000] 

Canyon  Creek  Compression  Co.; 
Application 

May  31. 1989. 

Take  notice  that  on  May  23, 1989, 
Canyon  Creek  Compression  Company 
(Canyon  Creek),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-1497-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  §  284.221  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  firm  and 
intemiptible  transportation  of  natural 
gas,  all  as  more  fully  set  forth  in  the 


application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Canyon  Creek  states  that  in  the 
settlement  of  its  general  rate  case  in 
Docket  No.  RP8&-95-000,  it  has  agreed 
to  become  an  open-access  transporter, 
and  that  the  settlement  was  approved 
by  Commission  order  issued  March  24, 
1989,  46  FERC  1 61,348  (1989).  It  is 
further  stated  diat  Canyon  Creek  has 
filed  along  with  this  application  pro 
forma  tariff  sheets  identified  as  Volume 
No.  lA.  These  pro  forma  tariff  sheets  are 
intended  to  establish  the  rates,  general 
terms  and  conditions  under  which 
Canyon  Creek  would  perform  firm  and 
intemiptible  open-access  transporation 
under  Part  284  of  the  Commission's 
Regulations.  Canyon  Creek  states  that 
the  rates  for  open-access  transportation 
contained  in  the  pro  forma  sheets  are 
those  agreed  upon  and  approved  by  the 
Commission  in  the  settlement  and 
comply  with  the  Commission's  order  at 
43  FERC  H  61,191  (1988)  which  required 
Canyon  Creek  to  develop  rates  for  self- 
implementing  services  based  on 
projected  units  of  service. 

Canyon  Creek  also  states  that 
pursuant  to  S  284.221(b](l)(ii)  of  the 
Commission's  Regulations,  it  will 
comply  with  the  conditions  in  paragraph 
(c)  of  5  284.221. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  21, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedui^  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  believes  that 
a  formal  hearing  is  requ'»^,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Canyon  Creek  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  8»-13481  Filed  6-6-88:  8:45  am] 

BHJJNG  CODE  f717-Ot-M 


(Docket  No.  CPt»-1 121-000) 

Mississippi  Rivef  TransmisskKi  Corp^ 
Informal  Techntcal  Conference 

May  31. 1989. 

Take  notice  that  on  June  16. 1989,  at 
10:00  a.m.,  the  Commission  Staff  will 
convene  an  informal  technical 
conference  in  the  above  captioned 
proceeding  to  discuss  issues  and  matters 
of  general  concern.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426. 

All  interested  persons  and 
Commission  Staff  are  invited  to  attend. 
Attendance  at  the  conference  will  not 
confer  party  status. 

For  further  information,  contact 
William  L  ZoUer.  825  North  Capitol 
Street,  NE.,  Washington.  DC  2042a  (202) 
357-8203. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-13432  Filed  6-6-39:  8:45  am) 
BiUJNQ  CODE  •717-01-M 


[Docket  Na  RP8S-68,  •!  aL] 

Transcontinental  Gas  Pipe  Line  Corp4 
Filing  of  Settlement 

June  2, 1989. 

In  the  matter  of  RP87-7-012.  RP87-7-00a 
RP89-1 22-000.  RP89-123-00a  TA88-1-29, 
TA88-*-29,  TQ86-1-29,  TA86-5-29.  TQ89-1- 
29,  TQ89-2-29,  and  TQ8&-4-29. 

Take  notice  that  on  April  3, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  the 
captioned  dockets  a  proposed 
Stipulation  and  Agreement  (S&A) 
pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602).  Transco's 
proposed  S&A,  if  approved  by  the 
Commission,  would  resolve  the 
captioned  dockets  before  the 
Commission.  A  copy  of  Transco's  S&A 


24408 Federal  Register  /  Vol  54,  No.  108  /  Wednegday.  |une  7.  1989  /  Notices 


is  OD  file  with  the  Commission  and  open 
to  public  inspection. 

The  S&A  contains  three  major 
components;  Article  I  addresses 
Transco's  Order  No.  500  proceeding  and 
the  resolution  of  take-or-pay  issues, 
contained  in  Docket  Nos.  RP8a-6&-000 
and  RP87-7-012.  a  consolidated 
proceeding  before  an  administrative  law 
judge. 

Article  11  proposes  an  interim  two- 
year  program  whereby  Transco's 
jurisdictional  merchant  (sales)  function 
would  be  transferred  to  TEMCO,  a  non- 
jurisdictional  affiliate  of  Transco. 

Article  III  addresses  the  throughput 
mix  and  fuel  retention  issues  currenUy 
pending  for  hearing  in  Docket  No.  RP87- 
7-000  after  remand  of  Transco's  June  24. 
1988  Reserved  Issue  Settlement 
proposal. 

Approval  of  Transco's  S&  A  would 
rati^  and  implement,  for  an  interim 
period,  fundamental  changes  in  the 
certificated  sales  and  service 
relationship  between  lYansco  and  its 
sales  customers.  During  this  interim 
period.  Transco  has  staled  that  it 
intends  to  complete  negotiations  with  its 
sales  customers  on  the  long  term 
restructuring  of  Transco's  merchant 
services. 

Any  person,  who  is  not  already  a 
party  to  one  of  the  captioned 
proceedings,  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
S&A  should  on  or  before  June  9, 1989. 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Parties  to  the 
captioned  proceedings  have  already 
been  given  opportunity  to  express  their 
views  pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602)  and  do  not 
need  to  reflle. 

All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulation  Commission 
by  sections  4,  7  and  15  of  the  Natural 
Gas  Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  may 


be  held  without  further  notice  before  the 
Commission  on  this  S&A. 

If  a  motion  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  an  additional 
formal  heahog  is  required,  further  notice 
of  such  hearing  will  be  duly  given. 
LoisCaahsil 
Secretary. 

[FR  Doc  8»-13S6S  FUed  6-6-80: 8.-4S  am] 
stLUNO  COM  nn-*r-m 


Office  of  llewrlnge  and  Appeals 

Issuance  of  Dadsions  and  Orders 
Isauad  the  Weak  of  March  6  Through 
March  10. 1969 

During  the  week  of  March  6  through 
March  10, 1989,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  niief  filed  with  the  Office  of 
Mearings  and  Appeals  of  the 
Department  of  Energy.  Hie  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Joseph  William  Parmelee,  3/6/89.  KFA- 
0263 
Joseph  William  Parmelee  (Parmelee) 
filed  an  Appeal  from  a  determination 
issued  by  the  Chief  of  Freedom  of 
Information  and  Privacy  Acts,  Office  of 
Administration  Services  of  the 
Department  of  Energy  (DOE).  This 
determination  denied  a  Request  for 
Information  which  Parmelee  had 
submitted  under  the  Freedom  of 
Information  Act  on  the  ground  that  no 
responsive  documents  existed.  In 
considering  the  Appeal,  the  DOE  found 
that  an  adequate  search  had  been 
conducted  in  response  to  Parmelee's 
request  for  all  information  in  the  DOFs 
records  concerning  himself. 
Accordingly,  the  Appeal  was  denied. 

Remedial  Order 

f.D.  Streett  &  Company.  Inc..  3/8/89. 
HRO-0064 
J.D.  Streett  ft  Company.  Inc.  (Streett) 
filed  a  Statement  of  Objections  to  a 
Revision  to  Proposed  Remedial  Order 
(RPRO)  which  the  Economic  Regidatory 
Administration  issued  to  the  firm  on 
February  26, 1988.  In  the  RPRO,  the  ERA 
alleged  that  during  the  period  January  1, 
1978  through  November  30, 1979,  Streett 
overcharged  its  customers  in  sales  of 
motor  gasoline  in  violation  of  the  price 
regulations  set  forth  at  10  CFR  Part  212. 
Subpart  F.  In  considering  Streett's 
objections  to  the  RPRO,  the  DOE 
rejected  Streett's  claims  that  (i)  The 
ERA  used  the  wrong  data  in  performing 


its  overcharge  calculations,  (ii)  the  ERA 
made  methodological  errors  in  its  price 
calculations,  (iii)  the  ERA  improperly 
determined  Streett's  classes  of 
purchasers,  (iv)  Streett  was  entitled  to 
retroactive  exception  relief,  (v)  Streett 
had  pre-audit  period  banks  of 
unrecovered  costs,  and  (vi)  prejudgment 
interest  should  not  be  imposed  on 
overcharges.  Accordingly,  the  DOE 
determined  that  Streett's  Statement  of 
Objections  be  denied  and  the  RPRO  be 
issued  as  a  final  Remedial  Order.  The 
amount  of  the  overcharges  sustained  in 
the  Decision  and  Order  is  $3.527.080.3a 

Request  for  ModiflcatkHi  and/or 
Rescission 

Washington.  3/6/88.  KER-0046 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Motion  for 
Reconsideration  filed  by  the  State  of 
Washington.  Washington  sought 
approval  to  use  Stripper  Well  funds  for 
a  project  which  the  DOE's  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  and  the  Office  of 
Hearings  and  Appeals  had  previously 
held  to  be  inconsistent  with  the  terms  of 
the  Stripper  Well  Settlement  Agreement. 
The  DOE  approved  the  State's  Motion  to 
provide  $750,000  in  loans  to  rehabilitate 
branch  rail  lines  that  run  through  majw 
grain  producing  areas  of  the  State  under 
the  Agricultural  Rail  Program.  The  DOE 
found  that  the  program  would  provide 
restitutionary  benefits  to  the  State's 
farmers  by  lowering  their  costs  of  grain 
and  produce  transportation.  The  DOE 
also  found  that  the  program  would 
increase  the  fuel  efficiency  of  trains 
traveling  along  the  branch  rail  lines, 
reduce  overall  fuel  consumption  by 
substituting  trains  for  trucks,  and 
improve  the  quality  of  bulk  commodity 
transportation  services  for  the 
agricultural  sector.  Accordingly,  the 
DOE  concluded  that  the  Agricultural 
Rail  Program  was  an  appropriate  and 
worthwhile  use  of  Stripper  Well  monies 
and  approved  Washington's  Motion. 

Supplemental  Order 

Phoenix  Petroleum  Company.  3/7/89, 
KRX-0062 
The  DOE  issued  a  Supplemental 
Order  that  reduced  the  refund  liability 
in  a  Remedial  Order  that  was  issued  to 
Phoenix  Petroleum  Company  on 
September  29, 1988.  The  Remedial  Order 
found  that  the  firm's  crude  oil  reselling 
activities  had  violated  the  layering  rule, 
10  CFR  212.186,  which  prohibited  crude 
oil  resellers  from  applying  a  markup  in 
any  crude  oil  sale  in  which  they  did  not 
perform  any  historical  and  traditional 
crude  oil  reselling  function.  Because  the 
ERA  had  not  convincingly  matched 
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Phoenix's  purchases  and  sales,  the 
Remedial  Order  found  that  Phoenix's 
refund  babihty  should  be  the  amount  of 
the  firm's  gross  profits  from  alt  of  its 
transactions,  adjusted  to  allow  the  firm 
to  retain  its  allowable  markup  in  its  non- 
layered  transactions.  The  Remedial 
Order  computed  a  tentative  refund 
obligation  and  directed  the  ERA  to 
provide  additional  information  that  was 
necessary  to  compute  the  amount  of 
Phoenix's  violation.  In  view  of  the 
information  provided  by  the  ERA.  the 
DOE  issued  a  Supplemental  Order 
adjusting  Hioenix's  refund  obligation. 

Refund  Applications 

Atlantic  Richfield  Company  I  J.  Meredith 
Bus  Company,  3/9/89.  RF304-1015. 
RF304-7448 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  different  parties  on  behalf  of  J. 
Meredith  Bus  Company  (MBC).  One 
applicant,  Mr.  Meredith,  was  the  owner 
of  the  firm  during  the  consent  order 
period.  The  other  applicant,  National 
School  Bus  Service,  Inc.  (Nstional), 
purchased  the  firm  in  1987,  dnd  is  the 
present  owner.  Each  party  claimed 
$1,316,  the  full  volumetric  refund 
amount.  The  DOE  determined  that  MBC. 
as  an  independent  corporate  entitj-,  is 
the  "individual"  that  was  injured  by 
purchasing  ARCO  products  and, 
therefore,  is  the  entifj-  entitled  to  a 
refund.  The  DOE  further  determined  thai 
National,  as  the  owner  of  MBC's  stock, 
is  the  appropriate  party  to  represent 
MBC  in  this  proceeding.  The  DOE 
concluded  that  National  should  receive 
a  refund  totallin;^  $1,669,  representing 
$1,316  in  principal  and  $373  in  accrued 
interest. 

Atlantic  Richfield  CompanvlNortbside 
Gas  'N'  Wash,  et  al.,  3/9/89.  RF3U4- 
2202.  etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  forty-nine  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volume  of  their  ARCO 
purchases  and  were  end-users  or 
reseller/retailers  requesting  refunds  of 
less  than  $5,000.  Therefore,  each 
applicant  was  presumed  injured.  The 
refunds  granted  in  this  Decision  totalled 
$61,909,  representing  $48,230  in  principal 
and  $13,679  in  interest. 

Boyd  Warehouse,  3/9/89  R/>l272^ 

On  January  la  1989,  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  of 
$50  to  Boyd  Warehouse  (Boyd),  Case 
No.  RF272-42643.  Philip  Seaholm,  et  al. 

18  DOE  f (Case  Nos. 

RF272-4260a  et  al.  (January  10, 1989). 


The  Appendix  to  that  Decision  and 
Order  listed  erroneous  gallonage  axtd 
refund  figures  for  Boyd.  According,  lo 
remedy  the  situation,  the  DOE  issued  a 
Supplemental  Order  granting  Boyd  an . 
additional  refund  of  $118. 

Crown  Central  Petroleum  Corporation! 
Brumwell's  Fuel  Service,  et  al..  3/9/ 
89,  RF313-39.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  ten  purchasers  of  Crown  refined 
petroleum  products  in  the  Crown 
Central  Petroleum  Corporation  special 
refund  proceeding.  According  to  the 
procedures  set  forth  in  Crown  Central 
Petroleum  Corp.,  18  DOE  %  R.^.326  (1988). 
each  applicant  was  found  to  be  eligible 
for  a  refund  based  on  the  volume  of 
products  it  purchased  firom  Crown.  The 
total  amount  of  refunds  approved  in  this 
Decision  was  $56,428,  representing 
$48,856  in  principal  and  $7,572  in 
interest 

Crown  Central  Petroleum  Corporation! 
Home  Oil  Company  of  facksonville. 
Inc..  et  al..  3/7/89.  RF313-2.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  eight  purchasers  of  Crovim  refined 
petroleum  products  in  the  Crown 
Central  Petroleum  Corporation  special 
refund  proceeding.  According  to  the 
procedures  set  forth  in  Crown  Central 
Petroleum  Corp..  18  DOE  If  85  326  |1988), 
each  applicant  was  found  to  be  eligible 
for  a  refund  based  on  the  volume  of 
products  it  purchased  from  Crown.  The 
total  amount  of  refunds  approved  in  this 
Decision  was  $33,373,  representing 
$28,894  in  principal  and  $4,479  in 
interest. 

Dorchester  Gas  Corp. /Farmland 

Industries,  Inc..  3/7/89,  RF253-28 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  in 
the  Dorchester  Gas  Corporation  refund 
proceeding.  Farmland  is  an  agricultural 
cooperative,  which  sold  Dorchester 
petroleum  products  to  its  member 
cooperatives.  Farmland  adequately 
estabHshed  that  it  purchased  4,347,564 
gallons  of  Dorchester  product.  Because 
Farmland  is  an  agricultural  cooperative, 
it  is  not  required  to  provide  a  detailed., 
demonstration  of  injury.  Instead, 
Farmland  is  presumed  injured  and  is 
eligible  for  its  full  allocable  share.  The 
total  gallonage  approved  in  this 
Decision  is  4,347,564  gallons,  and  the 
total  refund  approved  is  $59,474, 
including  both  interest  and  principal. 

Dorchester  Gas  Corp./Hardesty  Oil 
Company,  3/9/89,  RF253-33 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Rcfimd  in 


the  Dorchester  Gas  Corporation  refund 
proceeding.  Hardesty  is  a  propane 
retailer  and  an  indirected  purchaser  of 
Dorchester  petroleum  products. 
Hardesty  has  established  that  it 
purchased  362,060  gallons  of  Dorchester 
propane  from  Phillips  Petroleum  Co. 
Accordingly.  Hardesty's  allocable  share 
is  equal  to  the  number  of  gallons  it 
purchased  from  Phillips,  multiplied  by 
the  volumetric  and  by  PhilHps' 
passthrough  percentage  (79.58%). 
Because  Hardesty's  refund  is  less  than 
$5,000,  excluding  interest,  it  is  not 
required  to  provide  a  detailed 
demonstration  of  injury.  The  total  refund 
approved  in  this  Decision  is  $3,940. 
including  both  interest  and  principal. 

Exxon  Ccrporalion/ Allen  D.  Ludwig,  et 
al..  3/9/89,  RF307-5:oa  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  20  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  Exxon  products.  The  DOE 
determined  that  each  apphcani  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sura  of  the 
refunds  granted  in  this  Decision  was 
$15,013,  representing  $12,877  in  principal 
and  S2.136  in  interest 

Exxon  Corporation/Delaware  Volley 
Propane  Company.  ILR  Sahagen 
and  Company,  Ina^  Arrow  Gas 
Corporation,  Delaware  Valley 
Propane  Company.  3/10/89,  RF307- 
4184,  RF307-4185,  RF307-418S. 
RF307-^187 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  Star  Gas  Corporation  (Star)  on  behalf 
of  Delaware  Valley  Propane  Co.,  R.B. 
Sahagen  and  Co..  and  Arrow  Gas  Corp. 
The  DOE  treated  the  firms  as  one 
applicant  for  purposes  of  this 
proceeding.  Accordingly,  the  volume 
totals  from  these  applications  were 
combined  in  order  to  determine  Star's 
allocable  share.  Based  upon  its  purchase 
of  46,666,067  gallons  of  Exxon  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1331.  Star's  allocable  share  is  $11,667 
(46.666.067  gallons  x  $0.00025 =$11. 667). 
Because  Star  did  not  provide  a  detailed 
demonstration  of  injury,  it  is  eligible  to 
receive  $5,000  or  40  percent  of  its 
allocable  share,  whichever  is  greater. 
Accordingly,  Star  received  a  total  refund 
of  $5,830,  representing  $5,000  in  principal 
and  Ss30  in  interest 

Exxon  Corporation/Verdean  Bodily  Oil 
Co..  et  al..  3/7/89.  RF307~1769,  et  al. 


24410 Federal  Regbter  /  Vol.  54.  No.  108  /  Wednesday.  June  7.  1989  /  Notices 


The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  five  resellers  of 
refined  petroleum  products  from  consent 
order  funds  collected  from  Exxon 
Corporation.  Each  firm's  allocable  share 
exceeds  $5,000.  Because  each  firm  chose 
to  limit  its  refund  claim  to  the  greater  of 
$5,000  or  40  percent  of  its  allocable 
share,  each  firm  was  presumed  to  have 
been  injured  by  Exxon's  alleged 
overcharges.  Each  firm  received  a 
refund  of  $5,833,  representing  $5,000  in 
principal  and  $833  in  interest. 
Gulf  Oil  Corporation/C.C.  Cochran.  3/ 
7/89,  RF300-^i467 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  C.C. 
Cochran,  a  reseller  and  consignee  of 
covered  Gulf  products.  The  applicant 
elected  to  base  its  refund  on  the  small 
claims  and  10  percent  presumptions  of 
injury.  The  applicant's  allocable  share 
as  a  reseller  is  less  than  $5,000,  and  its 
total  principal  refund  for  both  reseller 
and  consignee  gallons  is  less  than 
$5,000.  Therefore,  it  was  not  required  to 
provide  a  detailed  demonstration  of 
injury.  The  applicant  received  a  total 
refund  of  $2,140,  which  includes  both 
principal  and  interest. 

Gulf  Oil  Corpora  tion/E.  W.  Black.  3/6/ 
89.  RF300-2196 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  E.W. 
Black,  a  consignee  and  a  reseller  of  Gulf 
refined  products.  E.W.  Black  elected  to 
base  his  refund  on  the  appropriate 
presumptions  of  injury.  E.W.  Black's 
allocable  share  as  a  reseller  is  less  than 
$5,000,  and  his  total  principal  refund  is 
less  than  $5,000.  Therefore,  he  was  not 
required  to  provide  a  detailed 
demonstration  on  injury.  The  refund 
granted  to  E.W.  Black  in  this  Decision  is 
$386. 

Gulf  Oil  Corporation/Gray's  Butane 
Wholesale.  Inc..  3/7/89,  RF300-1824 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Gray's 
Butane  Wholesale,  Inc.  Gray's  Butane 
was  owned  and  run  by  the  same  people 
who  owned  and  ran  Gray's  Petroleum 
Wholesale.  Inc.  during  the  consent  order 
period.  On  November  23. 1988,  the  DOE 
issued  a  Decision  and  Order  granting  a 
refund  of  $2,597  ($2,052  in  principal  and 
$545  in  interest)  to  Gray's  Petroleum. 
Gulf  Oil  Corporation /Hoyden's  Gulf  at 
ai,  18  DOE  i  85.273  (19881.  Because  the 
two  firms  were  under  common 
ownership  during  the  consent  order 


period,  and  because  their  combined 
allocable  share  exceeds  $5,000,  it  is 
appropriate  to  consider  them  together 
when  applying  the  presumptions  of 
injury.  The  refimd  granted  in  this 
Decision  is  $10,982.  representing  $8,468 
in  principal  and  $2,514  in  interest. 

Gulf  Oil  Corporation /Gulf  Oil  Products 
J.T.  Keen.  3/6/89.  RF300-1933 
RF30O-2188 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Both 
applicants  indicated  that  they  were 
consignees  of  Gulf  refined  product 
during  the  consent  order  period.  Each 
application  was  approved  under  the  10 
percent  presumption  of  injury  for 
consignees.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $525. 

Gulf  Oil  Corporation/Tuttle  Dist.  Co.. 
Inc.,  3/6/89,  RF30a-2014 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Tuttle  Dist. 
Co.,  Inc..  a  consignee  and  a  reseller  of 
Gulf  refined  products.  Tuttle  Dist.  Co. 
elected  to  base  its  refund  on  the 
appropriate  presumptions  of  injury. 
Tuttle  Dist.  Co.'s  allocable  share  as  a 
reseller  is  less  than  $5,000,  and  its  total 
principal  refund  is  less  than  $5,000. 
Therefore,  it  was  not  required  to  provide 
a  detailed  demonstration  of  injury.  The 
refund  granted  to  Tuttle  Dist.  Co.  in  this 
Decision  is  $150. 

fames  Fleming  Trucking.  Inc.,  3/8/89, 
RF272-23530 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  fames  Fleming  Trucking,  Inc.  (JFT),  a 
motor  carrier,  in  the  Subpart  V  crude  oil 
proceedings.  The  DOE  denied  JFT's 
application  because  JFT  had  already 
been  granted  a  refund  from  the  Surface 
Transporters  Escrow  that  was  created 
by  the  Stripper  Well  Settlement 
Aigreement  Under  the  terms  of  the 
Settlement  Agreement  the  applicant 
had  to  waive  its  right  to  a  refund  in  any 
Subpart  V  crude  oil  proceeding. 
Accordingly,  ]FT  was  ineligible  for  a 
Subpart  V  crude  oil  refund. 

Palo  Pinto  Oil  &  Gas/Vermont  Belridge 
Oil  Co./Vermont  National  Helium/ 
Vermont  Coline  Gasoline  Corp./ 
Vermont  Standard  Oil  Co. 
(lndiana)/Vermont.  3/6/89,  RQ5- 
502.  RQ8-503,  RQ3-504,  RQ2-S05. 
RQ21-506 

The  DOE  issued  a  Decision  and  Order 
denying  the  second-stage  refund 
application  filed  by  the  State  of  Vermont 
in  the  Palo  Pinto,  Belridge.  National 


Helium,  Coline,  and  Standard  Oil  Co. 
(Indiana]  special  refund  proceedings. 
Vermont  requested  permission  to  use  all 
of  its  remaining  second-stage  refund 
monies  for  three  programs.  The  DOE 
found  the  first  two  programs,  involving 
drivers'  education  and  curriculum 
development,  to  be  insufficiently 
restitutionary  because  they  would  have 
primarily  benefitted  school  children  who 
were  not  consumers  of  petroleum  during 
the  periods  of  price  controls  (197^-1981). 
The  DOE  denied  the  third  program,  a 
plan  to  educate  school  administrators  in 
energy  efficient  building  management, 
because  its  beneficiaries  would  have 
been  local  government  entities  and  local 
government  officials  rather  than  injured 
consumers. 

Pennzoil  Co./ Alabama,  Pennzoil  Co./ 
Alabama.  3/9/89.  RQ10~479,  RQlO- 
510 

The  DOE  issued  a  Decision  and  Order 
dismissing  a  second-stage  refund 
application  filed  by  the  State  of 
Alabama  in  the  Pennzoil  Co.  special 
refund  proceeding,  and  approving  a 
modified  form  of  the  same  application. 
Alabama  requested  permission  to  use 
$161,313  in  Pennzoil  monies  to  fund  a 
program  of  energy-efficiency 
improvement  grants  for  non-profit 
organizations  in  the  State.  The  DOE 
found  that  this  program  would  provide 
restitution  to  injured  consumers  of 
petroleum  products.  Accordingly,  the 
DOE  granted  Alabama's  application, 
and  allocated  $161,313  to  the  State. 

Randy's  Supperette.  Columbus  Aircraft 
Maintenance,  Inc..  3/10/89.  RF272- 
35328.  RF272-36867 

The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund 
filed  in  connection  with  the  Subpart  V 
crude  oil  refund  proceedings.  Both 
applicants  were  retailers  during  the 
period  August  19, 1973  through  January 
27, 1981.  Eiecause  neither  of  the 
applicants  demonstrated  that  it  was 
injured  by  the  crude  oil  overcharges, 
each  was  found  to  be  ineligible  for  a 
crude  oil  refund. 

Wallace  &  Wallace  Fuel  Oil  Co./City  of 
New  York,  et  al..  3/6/89.  RF69-5,  et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  refund  applications  filed  by 
the  City  of  New  York,  in  the  following 
five  refund  proceedings:  Wallace  & 
Wallace  Fuel  Oil  Co..  12  DOE  1  85,122 
(1984),  Mobil  Oil  Corp.,  13  DOE  fl  85,339 
(1985),  Oceana  Terminal  Corp..  13  DOE 
il  85,363  (1986).  Bayside  Fuel  Oil  Depot. 
13  DOE  i  85,139  (1985),  and  Howard  Oil 
Co..  15  DOE  1 85.072  (1986).  The  DOE 
found  that  the  filings  were  all 
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incomfriete,  uatimdy.  and  that  the  City 
of  New  York  had  not  shown  good  cause 
for  the  late  filings.  Consequently,  the 
applications  were  dismissed. 


Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 


end-user  applicants  in  the  following 
Decisions  and  Orders: 


Name 

CaseNa 

Otf* 

No.  or 
canto 

Toiat 
Mfund 

Benny  EdKjar  «r«^.„ _ 

RF272-20e3t 
Rf 272-47400 

3/9/89 
3/6/88 

105 

165 

$'9,296 

$3304 

HaroMSkMlin.«f^-          

Dismissals 

The  following  submissions  were 
dismissed. 


Albert  W.  Jones  Exxon  Service 

Arlington  Grocery 

Bonier  Exxon 

C  and  B  Martiys  Exwn 

Chsrtes  Pinherton  Farms 

Chartes  J.  George,  Inc 

Dal  Tianaportation  Corp 

Gauttiter  Exxon 

Hamtoys  Station— _.... 

Hwy  5  North  Exxon 

Hwy  51  Grocery 

J  and  M  Grocery 

J.F.  Oacfciey  Connpany 

Jim  Jauamig 

Joe  Matthew  Exxoru. 
Lamarque  tndeperxlent  School  Dis- 
trict 
MaWww  Exxon 
Matthew  GoodiMn 
McLaughlin  Schnttz.  mc 
Mid-Town  Exxon 
Mort  Distributing,  Inc. 
Murpgree  Exxon. 
Nomiw)  E.  WeNer 

North  Exxoa 

North  Y  Exxon 

Proctors  Exxort ........... 

Servtce  Motor  FraigM. 

Sutton  Exxon  2 

Sutton  Exxon  and  Sarvica 

Thome  Service  Center 

Twin  Lake  Exxon 

UMarxl  Brothers,  kw 

Uno  Grocery  Siore 

W.  Ashley  Senr  Station 

Wabash  Independent  OB  Ca 

Waldo's  Exxon 

WeacoOtCo 

Westbrook  Garden* 

WhrUey  Trucks,  Ina 

Wrtlis  Stop  and  Shop_. 
101  Boat  Dock  Service 
285  Central  Partt  West. 


CaseNa 


RF307-41 

RF307-2096 

RF307-1994 

RF307-19e5 

RF272-60414 

RF272-74435 

RF272-74438 

RF272-75245 

RF307-974 

RF307-3679 

HF307-2922 

RF307-19e4 

RF307-1999 

RF272-75221 

RF272-59480 

RF307-19ei 

RF272-23133 

RF307-2105 

RF272-75255 

RF272-75223 

RF307-2088 

RF307-926 

RF307-2104 

RF307-3856 

RF307-1965 

RF307-1964 

RF307-2106 

RF300-2138 

RF307-1971 

RF307-2093 

RF307-1977 

RF307-3660 

RF272-67764 

RF307-2018 

flF307-1969 

RF300-4213 

RF307-1930 

RF307-7901 

RF272-75222 

RF272-75229 

RF307-2076 

RF307-2921 

RF272-62030 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E^234. 
Forrestal  Building.  1000  independence 
Avenue,  SW.,  Washington,  DC  20685, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  pjn..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  pubbshed 
loose  leaf  reporter  system. 


May  31, 1089. 

George  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals. 

(FR  Doa  89-13503  Filed  ft-Qh89;  8:45  am) 

Biujwo  coot  US»  ffl  ■ 


Issuance  of  Decisions  and  Orders 
Issued  During  the  Week  of  Marcti  13 
Through  March  17, 1989 

During  the  week  of  March  13  through 
March  17, 1989,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Green  Bay  Energy  Corporation,  3/16/89, 
KFA-0266 
The  Office  of  Hearings  and  Appeals 
(OHA)  considered  an  Appeal  by  the 
Green  Bay  Energy  Corporation  from  a 
determination  made  by  the  DOE's  Office 
of  Alcohol  Fuels  (OAF)  which  denied  a 
request  submitted  under  the  Freedom  of 
Information  Act  on  the  grounds  that  no 
responsive  dociunents  existed.  After 
learning  that  an  employee  of  Green  Bay 
stated  that  he  had  submitted  responsive 
documents  to  the  DOE  whiled  he  was 
employed  by  a  third  (iarty,  the  OHA 
granted  the  Appeal  and  remanded  the 
case  to  OAF  with  instructions  to 
conduct  a  further  search  for  responsive 
documents. 

Kenneth  P.  Brooks.  3/17/89.  KFA-0269 
Kenneth  P.  Brooks  (Brooks)  filed  an 
Appeal  from  a  determination  by  the 
Freedom  of  Information  Authorizing 
Ofiicial  of  the  Albuquerque  Operations 
Office  of  the  U.S.  Department  of  Energy 
(DOE).  This  determination  denied  a 
request  for  information  which  Brooks 
had  submitted  under  the  Freedom  of 
Information  Act  (FOIA)  and  Privacy  Act- 
(PA).  Brooks  requested  all  notes  used  by 
James  Culpepper,  Deputy  Manager  of 
the  Albuquerque  Operations  Office  of 
the  DOE,  in  a  personnel  action  involving 


Brooks.  In  considering  the  Appeal,  the 
DOE  found  that  Culpepper's  notes, 
which  were  contained  in  his  personal 
notebook,  were  not  responsive  to 
Brooks'  request  under  the  FOIA. 
Similarly,  under  the  PA.  the  DOE  found 
that  no  information  existed  in  a  DOE 
system  of  records  which  pertained  to 
Brooks.  Accordingly,  the  Appeal  was 
denied. 

Remedial  Order 

Tesoro  Petroleum  Corporation 

DeMenno-Kerdoon.  Inc..  3/16/89, 
KRO-0630,  KRD-0630,  KRD-0631 

Tesoro  Petroleum  Corporation 
(Tesoro)  and  DeMenno-Kerdoon,  Inc. 
(DeMenno)  objected  to  a  Proposed 
Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration 
(ERA)  issued  to  the  firms.  Before  a 
Remedial  Oder  was  issued  by  the  DOE. 
the  ERA  signed  Consent  Orders  with 
Tesoro  and  DeMenno.  Subsequently,  the 
ERA  filed  separate  Motions  to  dismiss 
Tesoro  and  DeMenno-Kerdoon.  In 
considering  these  Motions,  the  DOE 
determined  that  the  consent  Orders 
signed  by  the  ERA  with  Tesoro  and 
DeMenno  settle  the  enforcement  matters 
pending  before  the  DOE  in  this 
proceeding.  Accordingly,  the  DOE 
determined  that  the  PRO  issued  to 
Tesoro  and  DeMenno  and  all  related 
proceedings  should  be  dismissed  with 
prejudice. 

Refimd  Applications 

A&P  Tea  Company  Edward  Kraemer  (r 
Sons.  Ina.  3/14/89,  RF272~4497. 
RF272-7132 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  A  &  P  Tea  Company  (A  &  P)  and 
Edward  Kraemer  &  Sons.  Inc.  (Kraemer) 
in  the  crude  oil  overcharge  refund 
proceeding.  Both  of  the  applicants  relied 
on  company  records  to  determine  their 
total  consumption  of  refined  petroleum 
products.  Based  on  their  volume  of 
purchases,  A  ft  P  received  a  refund  of 
$777  and  Kraemer  received  a  refund  of 
$3,692. 


Airgood's  Arco  et  ai,  3/15/89,  RF272- 
26538.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  five  applications  for  refund  filed 
in  connection  with  the  Subpart  V  crude 
oil  refund  proceedings.  Each  applicant 
was  either  a  reseller  or  retailer  of 
refined  petroleum  products  during  the 
crude  oil  price  control  period.  Because 
none  of  the  applicants  demonstrated 
that  it  was  injured  due  to  the  crude  oil 
overcharges,  none  is  eligible  for  a  crude 
oil  refund. 

Arcile  Vidrine,  et  al.,  3/17/89,  RF272- 
18038,  etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  four  claimants  in  the  crude  oil  special 
refund  proceeding.  The  four  applicants, 
who  were  resellers  of  petroleum 
products,  failed  to  demonstrate  that  they 
were  injured  by  alleged  crude  oil 
overcharges.  Accordingly,  all  four 
applications  were  denied. 

Atlantic  Richfield  Company / Donald L 
Wallace,  et  ai.  3/17/89.  RF304- 
2400.  et  ai 

The  DOE  issued  a  Decision  and  Order 
concerning  40  Applications  for  Refund  in 
the  Atlantic  Richfield  Company  special 
refund  proceeding.  All  of  the  applicants 
were  either  end-users  or  resellers/ 
retailers  that  applied  for  small  claim 
presumption  refunds.  In  addition,  each 
applicant  documented  the  volume  of  its 
purchases  from  ARCO  and,  therefore, 
was  presumed  to  have  been  injured  and 
entitled  to  a  refund.  "Hie  DOE  concluded 
that  the  applicants  should  receive 
refunds  totalling  $78,451,  representing 
$61,116  in  principal  and  $17,335  in 
accrued  interest. 

Brown  Stove  Works.  Inc..  3/13/89. 
RC272-17 
On  October  7, 1988,  the  DOE  granted 
Brown  Stove  Works.  Inc.,  a  refund  of 
$361  in  connection  with  a  special  refund 
proceeding  under  10  C.F.R.  Part  205, 
Subpart  V,  for  distribution  of  a  portion 
of  the  crude  oil  funds  obtained  by  the 
DOE.  Jon  L.  Neiman  Trust.  18  DOE  | 
85,017  (1988).  Brown  Stove  Works 
should  not  have  received  this  refimd 
because  it  was  based  on  a  duplicate 
refund  claim.  Accordingly,  the  DOE 
issued  a  Supplemental  Order  rescinding 
the  duplicate  refund  granted  to  Brown 
Stove  Works,  Inc. 

Crown  Central  Petroleum  Corporation/ 
Herring  Petroleum  Products  Co.,  3/ 
13/89.  RF313-58 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Herring  Petroleum  Products  Co.. 
in  the  Crown  Central  Petroleum 
Corporation  special  refund  proceeding. 


Information  submitted  by  Herring 
indicated  that  the  firm  was  a  spot 
purchaser  of  Crown  refined  petroleum 
products  during  the  consent  order 
period.  According  to  the  procedures  set 
forth  in  Crown  Central  Petroleum  Corp.. 
18  DOE  1  85,326  (1988),  a  spot  purchaser 
is  presumed  to  be  ineligible  for  a  refund 
unless  it  demonstrates  that  its  purchases 
of  Crown  products  were  sold  to  base 
period  customers  at  a  loss  which  was 
not  subsequently  recouped.  Herring  did 
not  submit  any  information  either  to 
establish  that  it  was  not  a  spot 
purchaser  or  to  rebut  the  spot  purchaser 
presumption.  Accordingly,  Herring's 
request  for  a  refund  was  denied 

Exxon  Corporation/Lykes  Steamship 
Co..  3/16/89.  RF307-9635 
The  DOE  issues  a  Supplemental 
Decision  and  Order  to  Lykes  Steamship 
Company  (Lykes)  in  the  Exxon  Corp. 
special  refund  proceeding.  In  Exxon 
Corp./Lindstedt  Oil,  18  DOE  1 85,715 
(1969),  the  DOE  granted  Lykes  an 
incorrect  refund  due  to  the  fact  that  the 
firm  had  been  classified  as  a  reseller.  In 
fact,  Lykes  was  an  end-user  and  was 
eligible  to  receive  its  full  allocable 
share.  Accordingly,  Lykes  was  granted  a 
supplemental  refund  of  $4,347  ($3,729 
principal  and  $618  interest). 

Exxon  Corporation/Newark  Exxon  et 
al,  3/14/89.  RF307-n5132  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  44  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  simi  of  the 
refunds  granted  in  this  Decision,  is 
$29,420  ($25,231  in  principal  and  $4,189 
in  interest). 

Exxon  Corporation/R.M.  Massengill 
Bulk  Plant  Northeastern  Oil  Co., 
Inc.  fefferies  Bros.,  Inc.,  3/14/89, 
RF307-3267,  RF307-4433.  RF307- 
4499 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  in  the  Eixxon  Corporation 
special  refund  proceeding.  The 
Applicants,  wholesale  distributors  of 
Exxon  products,  each  had  an  allocable 
share  in  excess  of  $5,000,  and  was 
eligible  to  receive  as  its  refund  the  larger 
of  $5,000  or  40%  of  its  allocable  share  up 
to  $50,000.  Each  applicant  was  granted  a 
refund  of  $5,000.  plus  interest.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$17,490  ($15,000  in  principal  and  $2,490 
in  interest). 


Fairbury  Light  Sr  Water  Co.,  3/13/89, 
FR272-24046 
The  DOE  issued  a  E)ecision  and  Order 
approving  an  Application  for  Refund 
filed  by  Fairbury  Light  and  Water 
Company  in  the  Subpart  V  Crude  Oil 
proceeding.  Fairbury,  a  purchaser  of 
petroleum  products  and  a  regulated 
utility,  stated  that  it  would  notify  the 
appropriate  regulatory  agency  of  any 
refund  received  and  pass  the  entire 
amount  through  to  its  customers. 
Accordingly,  it  was  not  required  to 
demonstrate  injury.  The  total  refund 
approved  in  this  Decision  was  $1,084. 

Firstmiss  Inc.,  3/15/89,  RF272-29279. 
RD272-29279 

The  DOE  granted  a  fertilizer  producer, 
FirstMiss,  Inc.,  a  refund  from  the  crude 
oil  monies  made  available  for 
distribution  by  the  Office  of  Hearings 
and  Appeals.  A  group  of  States 
submitted  objections  and  a  Motion  for 
Discovery  which  the  DOE  denied. 
FirstMiss  will  receive  a  refund  of  $6,041. 

Getty  Oil  Company/Getty  of  Fort  Lee. 
3/16/89.  RF265-2549 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Getty  of  Fort  Lee  (Fort  Lee),  a 
retailer  of  motor  gasoline  that  was 
covered  in  the  Getty  Oil  Company 
Special  Refund  Proceeding.  Based  on  the 
profit  margin  data  submitted  by  Fort 
Lee,  the  DOE  approximated  the  firm's 
unrecouped  costs  for  motor  gasoline  and 
determined  that  its  cumulative  cost 
bank  for  that  product  was  in  excess  of 
its  volumetric  refund.  Fort  Lee  also 
provided  purchase  cost  data  for  motor 
gasoline  for  the  relevant  period.  Using 
the  competitive  disadvantage 
methodology,  the  DOE  determined  that 
Fort  Lee  should  receive  a  refund 
consisting  of  its  full  volumetric 
allocation  amount  for  its  purchaseH  of 
motor  gasoline  from  Getty.  The  total 
refund  approved  in  this  Decision  is 
$27,822,  representing  $13,495  in  principal 
and  $14,327  in  accrued  interest. 

Groton  School  District  ^6-3,  et  al.,  3/ 
17/89,  RF272-31756  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  nine  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973,  through  January 
27. 1981.  Each  applicant  used  petroleum 
products  for  a  variety  of  purposes 
including  farming,  heating,  and 
transportation,  and  each  determined  its 
volume  claim  either  by  consulting  actual 
purchase  records  or  by  reasonably 
estimating  its  consumption.  Each 
applicant  was  an  end-user  of  the 
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products  it  claimed  and  was  therefore 
presumed  injured.  The  sum  of  the 
refunds  granted  in  this  decision  is 
$3,636. 

Gulf  Oil  Corporation/Belmore  Gulf 
Service,  et  al..  3/16/89,  RF300-6413, 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  27  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$84,667. 

Gulf  Oil  Corporation/Cass  City  Oil  B 
Gas  Co.,  Bestrom  Oil  Co.,  Inc.,  3/ 
24/89.  RF300~4102,  RF300^103 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Both 
applications  were  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$24,308. 

Gulf  Oil  Corporation/Crutcher  Oil 

Company.  Inc..  3/17/89.  RF300-2738 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Crutcher 
Oil  Company,  a  reseller  and  consignee 
of  Gulf  petroleum  products.  For  its 
consigned  gallons,  Crutcher  attempted 
to  prove  injury  under  the  methodology 
employed  in  the  first  Gulf  proceeding. 
Crutcher  equated  its  level  of  economic 
harm  to  the  percentage  market  share 
loss  it  experienced  ft-om  1973  to  1981, 
with  no  breakdown  for  the  intervening 
years.  The  OHA  decided  that  injury 
could  be  more  accurately  calculated  on 
a  yearly  basis.  Crutcher's  injury 
calculation  was  recalculated  on  the 
basis  of  the  market  share  loss  during 
each  individual  year  of  the  consent 
order  period.  While  the  DOE  found  that 
the  revised  calculation  showed  only  a 
minimal  injury,  the  DOE  concluded  that 
the  method  did  not  lead  to  the  definitive 
conclusion  of  an  injury  below  the 
presumptive  level.  Accordingly, 
Crutcher's  application  was  approved 
under  the  10  percent  and  small  claims 
presumptions.  The  amount  of  the  refund 
granted  was  $2,366. 

Gulf  Oil  Corporation/Flynn  Oil 

Company.  Inc.,  3/15/89,  RF300-2375 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Flynn  Oil 
Company,  Inc.,  a  consignee  and  a 
reseller  of  Gulf  refined  products.  Flynn 


Oil  Company  elected  to  base  its  refund 
on  the  appropriate  presumptions  of 
injury.  Flynn  Oil  Company's  allocable 
share  as  a  reseller  is  less  than  $5,000, 
and  its  total  principal  refund  is  less  than 
$5,000.  Therefore,  it  was  not  required  to 
provide  a  detailed  demonstration  that  it 
absorbed  Gulfs  alleged  overcharges. 
The  refund  granted  to  Flynn  Oil 
Company  in  this  Decision  is  $441. 

Gulf  Oil  Corporation/Great  Gas  &  Oil 
Company.  3/14/89,  RF300-2038 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Great  Gas 
&  Oil  Company,  a  consignee  and  a 
reseller  of  Gulf  refined  products.  Great 
Gas  &  Oil  elected  to  base  its  refund  on 
the  appropriate  presumptions  of  injury. 
Great  Gas  &  Oil's  allocable  share  as  a 
reseller  is  less  than  $5,000,  and  its  total 
principal  refund  is  less  than  $5,000. 
Therefore,  it  was  not  required  to  provide 
a  detailed  demonstration  that  it 
absorbed  Gulfs  alleged  overcharges. 
The  refund  granted  to  Great  Gas  &  Oil  in 
this  Decision  is  $2,199. 

Gulf  Oil  Corporation/Hagood  Oil 
Company.  S.  W.  Fount,  3/16/89, 
RF300-A401,  RF3O0-A4O4 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Both 
applicants  indicated  that  they  were 
consignees  of  Gulf  products  during  the 
consent  order  period.  Neither  applicant 
attempted  to  prove  injury,  and  instead, 
elected  the  10  percent  injury 
presumption  for  Gulf  consignees. 
Therefore,  each  applicant  will  receive  a 
refund  equal  to  10  percent  of  its 
allocable  share  (excluding  interest).  The 
sum  of  the  refunds  granted  in  this 
Decision,  which  includes  both  principal 
and  interest,  is  $1,620. 

Gulf  Oil  Corporation /Polar  Industries, 
Inc.,  3/15/89,  RF300-992 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  F:efund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Polar 
Industries,  Inc.  (Polar).  Polar  had  filed 
another  Application  for  Refund  in  this 
proceeding  (Case  No.  RF300-1227),  and 
on  October  18, 1988,  was  granted  a 
principal  refund  of  $5,000  under  the  40 
percent  presumption  of  injury.  Gulf  Oil 
Corporation /Buckley  &  Scott,  18  DOE  I 
85,067  (1988).  In  this  ciuxent  decision, 
the  DOE  determined  that  the  gallons 
claimed  by  Polar  in  Case  No.  RF300-992 
did  not  entitle  the  firm  to  an  additional 
refund.  Even  after  accounting  for  the 
gallons  in  Case  No.  RF300-992,  $5,000 
still  exceeded  40  percent  of  Polar's 


allocable  share.  Therefore,  because  the 
DOE  had  already  awarded  Polar  a 
principal  refund  of  $5,000  m  Case  No. 
RF300-1227,  the  DOE  denied  Polar's 
other  Application  (Case  No.  RF300-992). 

Gulf  Oil  Coiporation/Purmax  Oil 
Company,  et  al.,  3/15/89,  RF300- 
5704,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
applicant  was  approved  using  a 
presumptin  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$76,927. 

Hawkins  Farms,  3/14/89,  RC272-20 

A  Subpart  V  crude  oil  refund  was 
granted  to  Hawkins  Farms  in  Bob 
Abemathy.  Case  Nos.  RF272-10360  et  al. 
(August  16, 1988).  The  U.S.  Postal 
Service  returned  the  refund  check  as 
lindeliverable,  however.  Subsequent 
attempts  to  locate  the  applicant  have 
failed.  Accordingly,  the  OOG  issued  a 
supplemental  order  resanding  the 
refund  granted  to  Hawkins  Farms. 

Intermountain  Transportation.  Co.,  3/ 
17/89.  RF272-19199 

The  DOE  issued  a  Decision  and  Order 
denying  the  Application  for  Refund  filed 
by  Intermountain  Transportation 
Company  in  the  Subpart  V  crude  oil 
refund  proceedings.  Intermountain 
Transportation  Company  had  previously 
received  a  refund  from  the  Surface 
Transporter  Escrow  ands  thus  was 
ineligible  to  receive  a  refund  in  the 
Subpart  V  crude  oil  proceedings. 

IOWA  Power  &  Light  Co..  3/16/89. 
Il\272~5 

On  April  8, 1988,  the  Office  of 
Hearings  and  Appeals  granted  a  refund 
of  $10,621  to  Iowa  Power  &  Light 
Company  in  the  Crude  Oi)  Subpart  V 
refund  proceeding  (Case  No.  RF272-214). 
The  refund  amount  granted  in  that 
decision  was  calcuated  incorrectly  and 
is  corrected  to  $10,631  in  the  present 
decision. 

Joliet  Army  /^munition,  3/14/89. 
RF272-36797 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Uniroyal  Chemical  Company,  Inc. 
(Uniroyal)  on  behalf  of  the  )oilet  Army 
Ammunition  Plant  (Johet)  in  the  Subpart 
V  crude  oil  proceedings.  Uniroyal  was  a 
government  contractor  under  a  cost- 
reimbursable  plus  fixed  fee  contract, 
and  was  found  to  be  ineligible  for  a 
crude  oil  refund. 

Ken 's  Professional  Waterproofing,  3/15/ 
.     89,  RF272-65929 
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The  DOB  issued  a  Decision  and  Order 
granting  a  refund  of  $206  from  crude  oil 
overcharge  funds  to  Ken's  Professional 
Waterproofing,  an  end-user  of  refined 
petroleum  products.  The  DOE  pointed 
out  that  Ken's  had  used  a  filing  service. 
Federal  Refunds,  Inc.  (FRI).  to  prepare 
and  submit  its  refund  application.  After 
reviewing  FRl's  practices,  the  DOE 
determined  that  it  did  not  have 
confidence  in  that  firm's  ability  to 
accurately  disburse  refunds  to  its 
clients.  Accordingly,  the  DOE 
determined  that  the  refund  should  be 
sent  directly  to  Ken's  rather  than  to  the 
agent.  FRI. 

Kingsford  Products  Company,  3/17/89. 
RF272-24d6 

The  DOB  issued  a  Decision  granting 
Kingsford  Products  Company 
(Kingsford)  a  Subpart  V  crude  oil  refund. 
Kingsford  demonstrated  that  it  was  an 
end-user  of  the  petroleum  products  that 
form  the  basis  of  its  refund  claim. 
Because  of  the  end-user  presumption  of 
injury,  Kingsford  was  not  required  to 
submit  a  detailed  demonstration  of 
injury  and  is  eligible  to  receive  its  full 
allocable  share.  Accordingly,  Kingsford 
was  granted  a  refund  of  $3,699,  which  is 
based  on  its  purchases  of  18,497.166 
gallons  of  refined  petroleum  products. 
Kingsford  will  automatically  be  granted 
additional  refunds  as  additional  crude 
oil  refund  monies  become  available. 

Larry  Bias,  3/16/89,  RA272-e 

The  DOE  Issued  a  Supplemental 
Decision  and  Order  to  Larry  Biss  in  the 
Subpart  V  crude  oil  refund  proceeding. 
In  De  Rose  Distributors,  18  DOE  1 85.307 
(1968),  the  DOE  granted  Mr.  Biss  a 
refund  based  upon  an  incorrect  volume. 
Accordingly,  Biss  was  granted  a 
supplemental  refund  of  $14. 

Murphy  Oil  Corp.,  Deltic  Farm  Br  Timber 
Co..  Inc.  3/13/89,  RF309-254 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
in  the  Murphy  Oil  Corporation  special 
refund  proceeding  by  Deltic  Farm  ft 
Timber  Co.,  Inc.,  a  wholly-owned 
subsidiary  of  Murphy.  It  is  the  general 
position  of  the  DOE  that  subsidiaries  are 
ineligible  to  receive  refunds  from 
consent  order  monies  made  available  by 
their  parent  firm  as  this  would 
effectively  disburse  a  portion  of  the 
benefit  of  a  refund  to  the  consent  order 
firm  itself.  Accordingly,  the  application 
of  Deltic  Farm  ft  Timbier  Co..  Inc.  was 
denied. 

Murphy  Oil  Corporation/K  Oil  Co..  Inc. 
et  al,  3/15/89.  RF309-337et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  eight 
purchasers  of  Murphy  refined  petroleum 


products  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Murphy  Oil 
Corp..  17  DOE  \  85,782  (1968),  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Murphy.  The  sum  of 
the  refunds  approved  in  this  Decision 
was  $25,012.  representing  $21,720  in 
principal  plus  $3,292  in  accrued  interest. 

Murphy  Oil  Corp./Ulva  Rhodes 
Murrell's  Spur  Station.  3/15/89. 
RF309-928.  RF309-929 

The  Department  of  Energy  issued  a 
Supplemental  Order  concerning  the 
Applications  for  Refund  filed  by  Ulva 
Rhodes  and  Murrell's  Spur  Station  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding.  Murphy  Oil  Corp..  17  DOE 
1 85.782  (1988).  In  the  case  of  Ulva 
Rhodes,  the  applicant  was  granted  an 
additional  $29  to  rectify  an 
administrative  error  made  in  Murphy 
Oil  Corp./Lakehead  Pipe  Line  Co..  18 
DOE  1 85.557  (1960).  In  the  case  of 
Murrell's  Spur  Station,  the  applicant's 
duplicate  refund  payment  granted  in 
Murphy  Oil  Corp./Florida  Power  Corp.. 
18  DOE  185.627  (1989)  was  rescinded. 

New  York  State  Electric  and  Gas 

Corporation.  3/18/89.  RF272-31590 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  in  the  Subpart  B  crude 
oil  proceeding  to  New  York  State 
Electric  and  Gas  Corporation  (NYSEG). 
During  the  period  from  August  19, 1973 
through  January  27. 1981,  NYSEG 
operated  an  investor-owned  utility.  The 
DOE  found  that  NYSEG  submitted 
sufficient  dociunentation  to  support  its 
claim.  Additionally.  NYSEG  certified 
that  it  would  pass  through  any  refund 
granted.  In  reaching  its  detemination. 
the  DOE  rejected  the  comments 
submitted  by  a  group  of  States  in 
opposition  to  the  granting  of  this  refund. 
Specifically,  the  DOE  found  that  the 
States  had  not  demonstrated  that 
NYSEG  was  ineligible  to  receive  a 
refund  as  a  utility.  Accordingly,  the  DOE 
approved  a  refund  of  $8,995  to  NYSEG. 

Ralph 's  Chevron  Service  et  al..  3/14/89, 
RF272-27253  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  six  Apphcations  for  Refund 
from  crude  oil  overcharge  funds.  The 
applicants  were  either  retailers  or 
reseUers  during  the  period  August  19, 
1973  through  January  27, 1981.  Because 
none  of  the  applicants  demonstrated 
that  it  was  injured  due  to  crude  oil 
overcharges,  none  was  fund  eligible  for 
a  crude  oil  refund. 

Sherherd  Public  Schools  et  al..  3/15/89. 
RF272-112  et  al. 


The  DOE  issued  a  Decision  and  Order 
granting  refunds  in  the  Subpart  V  crude 
oil  refund  proceeding  to  35  applicants 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user 
presumed  to  have  been  injured  by  the 
alleged  crude  oil  overcharges.  Each 
applicant  submitted  actual  purchase 
volumes  or  reasonable  estimates  of  its 
purchase  volume.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$26,572. 

Springfield  Township,  et  al..  3/15/89. 
RF272-18003.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  36  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  it  claimed  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$63,646.  The  applicants  will  be  eligible 
for  additional  refunds  as  additional 
crude  oil  overcharge  funds  become 
available. 

Standard  Oil  Co.  (Indiana) /Nebraska, 
3/16/89,  RQ251-S09 
The  DOE  issued  a  Supplemental 
Order  which  authorized  the  use  of 
$264,150  by  Nebraska  for  the  second 
stage  restitutionary  program  approved 
by  the  Office  of  Hearings  and  Appeals 
(OHA)  on  February  13, 1989  (Case  No. 
RQ251-493).  In  doing  so,  OHA  rescinded 
that  part  of  the  February  13  Order  which 
granted  Nebraska  a  total  of  $251,571  for 
use  in  the  program. 

Tidwell's  Express  et  al.  3/14/89.  RF272- 
4279  etal 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  10  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  as  a  result  of  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,711. 

Total  Petroleum,  Inc./Criswell 

Petroleum  Products  Co.  et  al.  3/14/ 
89.  RF310-94  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  18  Applications  for  Refund 
filed  by  purchasers  of  motor  gasoline 
and/or  No.  2  oils  from  Total  Petroleum, 
Ina  The  applicants  sought  a  portion  of 
the  settlement  fund  obtained  by  the 
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DOE  through  a  consent  order  entered 
into  with  Total.  Each  of  the  applicants 
was  either  an  end-user  or  a  reseller 
whose  allocable  share  made  it  eligible 
for  either  a  small  claims  or  medium 
range  presumption  of  injury  refund. 
Under  the  standards  established  in 
Total  Petroleum,  Inc.,  17  DOE  \  85,542 
(1988),  the  DOE  granted  refunds  in  this 
proceeding  which  total  $34,894  ($30,011 
principal  plus  $4,883  interest). 


Tri-County  Implement  et  al.,  3/15/89, 
RF272-31745  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  nine  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  Each  applicant  used  petroleum 
products  for  a  variety  of  purposes 
including  farming,  heating,  and 
transportation,  and  each  determined  its 
volume  claim  either  by  consulting  actual 


purchase  records  or  by  reasonably 
estimating  its  consumption.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  injured.  The  sum  of  the 
refunds  granted  in  this  decision  is 
$5,533. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders. 


^4ame 


Mrs.  Hanna  Eggers  el  al. . 
WNnte  Reatty  Corp.  etsl.. 


Case  No. 


RF272-48800 
RF272-49200 


Date 


3/14/89 
3/14/69 


No.  Of 


139 
132 


Tom 
ralund 


$3,895 
$3,422 


Dismissals 

The  following  submissions  were 
dismissed: 


Bronx  Muncipal  Hospital  Center 

Cheteea  London  Co 

City  of  Mineola 

City  Wide  Delrvery  Service 

Clarence  E.  Sanders 

Ctar1(edale  Farms.  Inc 

Continental  Grain  Company 

Dave's  Janitorial  Cleanirig  Service... 

Davison  Community  Schools 

Dayton  Tov»ers  Corporation 

Dipietro's  Gull  Service 

East  Side  GuM 

El  Paso  Sand  Products 

Erwin  Brunhoeber 

F  H  Sands  Sons  Inc 

Falls  Ctiurch  Servicenter 

Finn  Gulf/E.E.  Finn 

Garland  Wayne  Camithers 

Gene  Anderson „ __. 

Guy  NoHer 

Home  Oil  Co.  of  Jacksonville,  Inc.... 

Jack's  Service  Station 

Janna  Kirkwood 

Johnston  Oil  Company,  Inc 

James  O'Neal 

Judith  Basin  Courrty 

Lambs  GuH  Service „... 

Lynn  Harvey „.. 

Martin  Bulk  Plant 

Mass.  Muniapal  Wholesale  Electric 
Co. 

Mertz  Oil  Co _ 

Murdock  Service  Station ._ 

Nazionale  Gulf 

Page  Oil,  Inc 

R&F  Coal  Company 

Ray  BaWersom. 

Ray  Gray 

Riverside  Sand  &  Gravel  Co 

Sals  Gulf 

Schaefer  Shell  Sendee 

Teagues  General  Store 

Theodore  E.  Tinkham 

Thomas  P.  Reidy,  Inc 

Tom  Country  Corr>er  IGA 

Trepanier  Farms 

Unified  School  District  #259 _... 

Wrtter  Harrison 

Waytand  Bulk  Plant „.... 


Case  No. 


Name 

Case  No. 

Wayne  Vickery 

RF300- 10327 

Zimmerman  Farms 

RF272-706a6 

21  Gramarcy  Park  South 

RF272-49194 

49  East  Owrters  Corp 

RF272-49183 

RF272-31162 

RF272-49193 

RF272-75312 

RF300-7891 

RF272- 75325 

RF272-59899 

RF272-20929 

RF272-1847 

flF272-37375 

RF272-59837 

RF300-8483 

RF300-9891 

flF272-69551 

RF300- 10330 

RF300-8558 

RF307-226 

RF300-18 

RF30O-10331 

RF300- 10342 

RF272-50282 

RF313-2 

HF300-7710 

RF300- 10328 

RF300-5601 

RF300-10301 

RF272-75241 

RF304-3748 

RF272-75232 

RF300-7658 

RF272-59695 

RF300-8450 

RF300-7925 

RF300-129 

RF313-31 

RF272-74478 

RF272-60343 

RF300- 10325 

RF272-52254 

RF3^7696 

RF31 5-1007 

RF300-7308 

RF272-53330 

HRO-0265 

RF300-7641 

RF272-49741 

RF272-27990 

RF272-51682 

RF300-7657 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

May  31, 1989. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  89-13504  Filed  6-^-89:  8:45  am) 

WtXING  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-400031;  FRL-3599-6]  . 

Fee  Waiver;  Community  Right-to-Know 
Pilot  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  Is  announcing  the 
establishment  of  a  limited  pilot  program 
to  waive  fees  for  a  small  sample  of 
Local  Emergency  Planning  Committees 
(LEPCs)  for  accessing  the  national  toxic 
chemical  release  inventory  (TRI)  data 
base.  The  TRI  data  base,  which  will  be 
available  in  June  through  the  National 


Library  of  Medicine's  TOXNET  system, 
was  established  by  EPA  under  section 
313  of  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  It  is  an  inventory  of 
yearly  emissions  of  toxic  chemicals  to 
air,  land,  and  water.  Title  III  is  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986.  The 
legislative  history  of  the  Act  makes 
clear  that  EPA  has  the  authority  to 
waive  or  reduce  the  fee  for  accessing  the 
data  base  if  it  is  in  the  public  interest  to 
do  so.  EPA  has  initiated  this  pilot 
program  to  evaluate  the  need  for,  and 
feasibility  of  implementing  such  a  fee 
waiver  program.  LEPCs  and  those  who 
wish  to  apply  for  a  fee  waiver  in 
conjunction  with  their  LEPC  may 
contact  their  EPA  Regional  Office  for 
the  guidance  document  that  explains 
how  they  can  participate  in  the  fee 
waiver  pilot  program.  All  requests  for  a 
fee  waiver  must  be  in  writing  and  based 
on  the  guidelines  described  in  that 
guidance  document.  The  LEPCs  will 
send  all  the  requests  and  project 
descriptions  to  their  State  Emergency 
Response  Commission  and  EPA 
Regional  Office  by  July  21. 1989.  Final 
selection  of  projects  will  be  made  at 
EPA  headquarters  by  August  25. 1989. 

DATES:  By  July  21, 1989.  all  project 
descriptions  and  i-equests  for  fee 
waivers  must  be  submitted  to  the  State 
Emergency  Response  Commission  and 
EPA  Regional  Office  representing  the 
project  proposer's  area.  Fee  waiver  pilot 
program  projects  will  be  selected  by 
August  25, 1989. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Eileen  A.  Fesco,  Project  Manager. 
Emergency  Planning  and  Community 
Right-to-know  Hotline,  Environmental 
Protection  Agency,  401  M  St..  SW.,  Mail 
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Stop  WH-W2A,  Washington,  DC  204ea 
Toll  free:  800-535-0202.  in  Washingtoa 
DC  and  Alaska.  (202)  479-2449. 
tuf^iMMmnun  iwtowmutioh:  EPA  is 
establishing  a  pilot  program  to  waive 
fees  for  LEPCs  to  access  the  national 
toxic  chemical  release  inventory  data 
base.  EPA  has  initiated  this  pilot 
program  in  order  to  evaluate  the  need 
for.  and  feasibility  of  implementing  such 
a  fee  waiver  program. 

I.  Introductioa 

A.  Statutory  AuthoHty 

Section  313(j)  of  Tide  III  of  SARA 
directs  EPA  to  make  the  national  toxic 
chemical  release  inventory  (TRI)  data 
base  accessible  by  computer 
telecommunication  to  any  person  on  a 
cost  reimbursable  basis.  This  section  of 
the  act  was  discussed  in  the  Conference 
Report  diat  accompanied  H.R.  2005: 

The  Administrator  ia  required  to  establiah 
and  maintain  in  a  computer  database  a 
national  toxic  chemical  inventory  based  on 
data  submitted  under  this  section.  These  data 
are  required  to  be  made  accessible  to  any 
person  by  computer  telecommunication  and 
otiier  means  on  a  cost  reimbursable  basis.  H. 
Rep.  962.  geth  Con..  2nd.  Sess.  298  (1966)^  The 
Conference  Report  went  on  to  note:  However, 
the  resulting  fee  schedule  is  not  to  be 
prohibitive  with  regard  to  public  access,  and 
the  Administrator  may  reduce  or  waive 
otlierwise  applicable  fees  when,  in  the 
Administrator's  judgment,  such  action  Is  in 
the  public  interest  and  consistent  with  the 
purposes  of  this  section. 

By  seeking  to  determine  the  need  for  a 
fee  waiver  program.  EPA  is  responding 
to  Congress'  request  that  the  public's 
access  to  the  TRI  data  base  not  be 
limited  by  the  public's  inability  to  pay 
for  the  access  as  long  as  such  waiver  of 
fees  is  in  the  public  interest  and 
consistent  with  the  purposes  of  section 
313. 

B.  Background 

The  TRI  data  base  will  be  available 
on-line  in  lune  through  the  National 
Library  of  Medicine's  (NLM)  TOXNET 
system.  Hourly  fees  for  the  use  of  this 
system  are  $25.70  for  prime  time  and 
$18.80  for  non-prime  time.  Current  prime 
time  is  10  a.m.  to  5  p.m.  Eastern  Time. 
Monday  through  Friday.  All  other  time 
is  non-prime.  EPA  proposes  to  establish 
a  pilot  program  to  waive  fees  for  a 
limited  number  of  LEPCs. 

Title  III  provided  for  the  States  to 
establish  LEPCs  whose  members  must 
represent  the  broad  constituencies  of  the 
communities  they  serve.  The  LEPCs 
receive  information  generated  by 
various  reporting  requirements  of  Title 
III  from  local  businesses  and  other 
facilities  about  the  presence  of  and 
emissions  of  chemicals  at  these  local 


facilities.  LEPCs  use  this  information  to 
plan  their  response  to  chemical 
emergencies.  The  LEPCs  were  selected 
to  be  the  primary  recipients  of  the  fee 
waivers  for  this  pilot  project  because 
they  are  ideally  placed  in  their 
community  to  examine  and  respond  to 
the  information.  The  allotment  of  $30,000 
for  this  pilot  will  be  sufficient  to  provide 
limited  fee  waivers  for  approximately 
$1,200  to  $1,600  dollars  for 
approximately  15  to  20  LEPCs. 

A  fee  waiver  policy  has  been  under 
discussion  in  EPA  for  some  time.  Public 
interest  groups  and  others  have 
expressed  concern  that  access  to  the 
data  base  not  be  limited  by  economic 
need.  Further,  EPA  wants  to  encourage 
data  access.  The  legislative  history  of 
the  Act  makes  clear  that  EPA  has  the 
authority  to  waive  fees  for  these 
purposes. 

C.  Objectives  of  a  Fee  Waiver  Program 

A  fee  waiver  program  serves  a 
number  of  purposes:  (1)  ensures  that 
access  to  the  TRI  data  base  is  not 
limited  by  economic  need:  and  (2) 
encourages  initial  data  access  with  the 
long-term  goal  of  increasing  data  use. 

DL  The  Pilot  Project 

A.  Objectivea  of  the  Pee  Waiver  Pilot 
Program 

This  fee  waiver  pilot  program  will 
help  EPA  meet  the  objectives  mentioned 
in  the  previous  paragraph  but  it  will 
mainly  serve  three  other  purposes:  (1) 
Assist  EPA  in  its  evaluation  of  the  need 
for.  interest  in.  and  the  utility  of  fee 
waivers;  (2)  assist  EPA  in  its  evaluation 
of  the  feasibility  of  implementing  a  fee 
waiver  program;  and  (3]  assist  EPA  in  its 
evaluation  of  its  choice  of  entities  to 
receive  fee  waivers:  LEPCs  and  others 
the  LEPCs  might  sponsor  for  the  waiver. 

B.  Selection  Criteria 

The  following  is  a  summary  of  criteria 
that  EPA  and  State  authorities  will  use 
in  their  review  and  selection  of  projects 
for  the  fee  waiver  pilot  program. 

1.  The  project  must  be  in  the  public 
interest.  The  following  are  some  general 
example  of  projects  that  meet  this 
criterion. 

(a)  LEPC  Project  The  LEPC  could 
analyze  the  TRI  data's  relation  to 
information  reported  to  it  under  other 
Title  III  requirements  to  obtain  a 
"chemical  profile"  of  that  district  and 
apply  this  information  in  a  variety  of 
ways. 

(b)  Library  Project  A  public  library 
that  applies  for  a  fee  waiver  and  is 
accepted  would  be  sponsored  by  their 
area  LEPC  and  the  LEPC  would  manage 
the  fee  waiver.  The  library  personnel 


could  familiarize  themselves  with  the 
TOXNET  data  base.  They  could  then 
serve  as  resources  for  people  in  the 
community  interested  in  accessing  the 
data.  The  library  personnel  could  access 
the  data  for  the  public  or  instruct  the 
public  in  how  to  access  the  data  base 
themselves.  Any  printed  material 
produced  could  be  kept  on  file  at  the 
library. 

(c)  Local  College  or  University.  The 
LEPC  could  sponsor  and  manage  a  fee 
waiver  going  to  the  local  public  college 
or  university  which  offers  evening 
courses.  The  college  could  offer  a  TRI 
course  which  would  include  instruction 
in  the  accessing  and  manipulation  of  the 
TRI  data  base.  The  fee  waiver  would 
cover  costs  incurred  by  the  learning 
institution  when  accessing  the  data  base 
(on-line  cost). 

(d)  Local  Citizen's  Groups.  The  LEPC 
could  sponsor  and  manage  a  fee  waiver 
awarded  to  a  public  interest  group  who 
wishes  to  access  the  TRI  data  base  and 
share  the  information  with  their 
members  and/or  other  interested 
individuals.  The  group  could  give  a 
number  of  presentations  to  groups  using 
overiiead  projectors  which  will  project 
the  "live"  image  on  the  computer  screen 
to  a  larger  screen  so  a  much  larger 
number  of  people  could  see  the  data. 
These  presentations  could  be  geared 
toward  explaining  the  purpose  of 
section  313,  what  the  IVl  data  are.  and 
what  individuals  can  do  with  this 
information.  The  fee  waiver  wotild  cover 
the  on-line  time  cost. 

2.  The  fee  waiver  will  be  made 
available  to  the  LEPCs  established 
under  Title  III  of  SARA.  As  noted  above, 
other  individuals  or  organizations  may 
work  with  their  LEPC  to  apply  for  the 
fee  waiver  pilot  program.  If  a  project 
involves  an  entity  other  than  an  LEPC 
the  LEPC  serving  that  entity's 
geographic  area  will  serve  as  the 
sponsor  of  that  entity  and  that  LEPC  will 
be  responsible  for  managing  the  waiver 
given  to  that  entity. 

3.  The  LEPC  which  applies  for  the  fee 
waiver  for  its  own  use.  rather  than 
sponsoring  another  individual  or  group, 
will  have  the  following  characteristics: 
(a)  Broad-based  representation  as 
required  under  Title  III  of  SARA:  (b) 
viability  (e.g..  has  held  meetings,  has 
developed  or  is  developing  an 
emergency  plan);  (c)  demonstrated 
commitnfent  to  and  involvement  with 
their  community:  and  (d)  capacity  to 
disseminate  information  to  their 
community. 

4.  The  project  proposer  (LEPC  or  those 
sponsored  by  their  LEPC)  must  explain 
why  they  could  not  support  the  normal 
access  charge. 


5.  The  I£PC  must  ensure  that  the 
public  win  have  direct  access  to  the  one- 
line  data  bases  or  wiiatever  pn>duct(s) 
are  generated  by  the  pilot 

6.  Hw  pnyject  proiMMers  must  have 
reliability  and  convenient  access  to  « 
compider  wriA  the  necessary  hardware 
and  software  to  connect  to  the  NLM 
system. 

7.  The  project  profiosers  must 
demonstrate  an  ability  and  a  willingiiess 
to  pixivide  a  brief  evaluation  report  at 
the  condvsiao  of  the  project. 

6.  The  project  must  serve  the 
evaluation  purposes  of  the  pilot  Hie 
pilot  projects  should  help  EPA 
evaluates: 

a.  The  need  for.  interest  in.  and  utility 
of  fee  waivera. 

b.  The  feasibility  of  implementing  a 
fee  waiver  program. 

c.  The  Agency's  choice  of  entities  to 
receive  fee  waivers. 

EPA  will  seek  a  sample  of  projects 
which  wilh  reflect  Regnal  and  \EPC 
diversity;  present  a  broad  range  of 
project  types;  and  represent  a  range  of 
recipient  types. 

EPA  will  establish  an  agreement  witfi 
each  recipient  that  spells  out:  (1)  That 
recipient's  responsibility  for  monitoring 
the  hours  they  ^ve  used:  (2)  their 
acceptance  of  responsibility  for  paying 
for  any  charges  they  incur  in  excess  of 
their  allotted  time:  and  (3)  their 
obligation  to  notify  EPA  when  they  have 
used  up  their  allotted  time. 

C.  Participating  in  the  Fee  Waiver  Piktt 

If  you  are  eligible  for  a  fee  waiver  and 
have  a  project  that  is  in  the  public 
interest  you  may  contact  your  EPA 
Regional  Office  for  the  guidance 
document  that  explains  how  you  may 
participate  in  the  fee  waiver  pilot 
project. 

For  Fee  Waiver  Pilot  Program 
Applications  Contact 

EPA— Region  I  (CT.  MA.  ME.  NIL  RI. 
VT).  Dwjght  Peavey,  Section  313 
Coordinator,  Pesticides  and  Toxics 
Branch,  USEPA  Region  1  (APT23n), 
JFK  Federal  Building,  Boston.  MA 
02203,  (617)  565-3230. 

EPA— Region  H  (NJ.  NY,  PR,  VI).  Nora 
Lopez,  Section  313  Coordinator. 
Pesticides  and  Toxics  Substances 
Branch,  USEPA  Region  2  (MS240). 
Woodbriti^  Avenue,  Building  209. 
Edison,  Nj  06837,  (201)  906-6890. 

EPA— Region  HI  (DC,  DE.  MD.  PA,  VA. 
WV).  Kurt  Eisner,  Section  313 
Coordinator.  Toxics  and  Pesticides 
Branch,  USEPA  Region  3  (3HW42).  641 
Chestnut  Street  Philadelphia.  PA 
19107,  (215)  597-1260. 

EPA— Region  iV  (AL.  FL.  GA.  KY.  MS. 
NC.  SC.  TN).  JiH  Perry,  Section  313 


Coordinator,  Pesticides  and  Toxic 
Substances  Brandi,  USEPA  Region  4, 
345  CowHand  Street.  NE..  Adanta.  GA 
303^  (404)  347-5053. 

EPA— Region  V  (IL.  IN,  MI.  MN.  OH). 
Dennis  Wesolowski,  Section  313 
Coordinator,  Pesticides  and  Toxic 
Substances  Branch,  USEPA  Region  5 
(5SPT-7),  230  South  Dearborn  Street 
Chicago.  IL  60804,  (312)  353-5907). 

EPA— Region  VI  (AR,  LA.  MN.  OK.  TX). 
Gerald  Carney.  Section  313 
Coordinator,  Pesticides  and  Toxic 
Substances  Branch,  USH'A  Region  6 
(6TPT),  1445  Ross  Avenue.  Dallas.  TX 

'    75202-2733,(214)655-7244. 

EPA— Region  VU  (IA.  KS.  MO.  NE).  Ed 
Vest,  &!Ction  313  Coordinator, 
Congressional  and  Inteigovemmental 
Relations.  USEPA  Region  7  (CIGL), 
726  Minnesota  Avenue,  Kansas  City. 
KS  66101.  (913)  236-2806. 

EPA— Region  VUI  (CO.  MT.  ND.  Sa  UT. 
WY).  Diane  Groh.  Section  313 
Coordinator,  Toxic  Substances 
Branch.  USEPA,  Region  8  (flAT-TS). 
999  18th  Street,  Denver,  CO  80202- 
2405.  (303)  293-173a 

EPA— Region  IX  {A&  AZ,  CA,  GU,  HI, 
MP,  NVj,  Kathleen  Gofbrth.  Section 
313  Coordinator.  Pesticide  and  Toxics 
Branch.  USEPA  Region  9  (A-4-^).  211 
Main  Street  San  Francisco.  CA  94105. 
(415)  974-7280). 

EPA— Region  X  (AK,  ID,  OR,  WA),  Phil 
Wong,  Section  313  Coordinator, 
Pesticides  and  Toxic  Substances 
Branch,  USEPA  Region  10  (AT083), 
1200  S'lxth  Avenue.  Seattle.  WA  98101. 
(206)  442-4016). 

D.  Project  Selection  Process 

LEPCs  and  other  interested  entites 
wdl  contact  die  EPA  Regional  Office  in 
their  area  for  the  fee  waiver  guidance 
document.  LEPCs  interested  in  obtaining 
a  fee  waiver  fw-  a  project  will 
simultaneously  submit  th^r  request  and 
project  description  to  their  State 
Emergency  Response  Commission 
(SERC)  and  to  the  appropriate  EPA 
Regional  Office  by  /uly  21, 1969. 
Individuals  and  other  groups  who  wish 
to  be  sponsored  for  a  fee  waiver  by  their 
LEPC  should  submit  their  project 
description  to  the  LEPC  ser\'iag  their 
geographic  area.  The  SERCs  and  EPA 
Regional  Offices  will  review  each 
project  description  submitted  by  their  * 
LEPCs,  confer,  and  highlight  those 
projects  that  best  meet  the  selection 
criteria  discussed  earlier  in  unit  II.B.  On 
or  before  August  11, 1989,  the  SEKCs 
and  EPA  Regional  Offices  will  forward 
all  the  project  descriptions  along  with 
their  reooramendatiaRs  for  funding  to 
the  Office  of  Toxic  Substances  at  H*A 
headquarters  in  Washington.  DC. 


Final  selection  of  projects  will  be 
made  at  EPA  headquarters  in  order  to 
ensure  a  good  distribution  of  projects  for 
the  purposes  of  the  pilot.  Recipients  of 
the  fee  waivers  will  be  notified  of  their 
selection  by  EPA  headquarters  on  or 
before  August  25, 1989.  At  that  time  the 
recipients  will  be  given  information  on 
how  to  access  the  NIM  data  base. 
Those  not  chosen  for  the  pilot  will  also 
be  notified  in  writing  by  H>A. 

Dated:  May  30. 1989. 
Dwain  Winters, 

Acting  Director.  Office  of  Toxic  Sairstanoe*. 
(PR  Doc.  89-13476  FUed  fr-6-fla:  &4S  am) 


(OPTS-59889;  FRL-3599-41 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Notice. 

summary:  Section  5(aHl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  prcmanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  prcmanufacture  notices  are 
discussed  in  the  final  role  published  in 
the  Federal  Register  of  May  13. 1963  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  7  such  PMN(s)  and  provides  a 
summary  of  each. 

date:  Close  of  Review  Periods: 

Y  89-125.  89-126. 89-127- May  28. 
1989. 

Y  89-128.  89-129— May  31. 1989. 

Y  89-130— June  5,  1989. 

Y  89-131— June  11. 1989. 

FOR  FURTHER  MFORHATION  COMTACT: 
Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  EB^44,  401  M 
Street  SW,  Washington.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-0551. 

SUPPtEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  proNided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
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document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8.-00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

¥89-125 

Manufacturer.  Confidential. 

Chemical.  (G)  Olyether  urethane. 

U-ie/ Production.  (G)  Used  in  coatings 
applied  by  industrial  manufacturers. 
Prod,  range:  Confidential. 

Y  89-126 

Maufacturer.  Confidential. 

Chemcial.  (G)  Polyester  resin. 

Uss/ Production.  (G)  An  additive  used 
in  the  plastic  industry.  Prod,  range: 
Confidential. 

Y  89-127 

Manufacturer,  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use /Production.  (G)  An  additive  used 
in  the  plastic  industry.  Prod,  range: 
Confidential. 

Y  89-128 

Manufacturer.  Confidential. 
Chemical.  [C]  Long  oil  alkyl  resin. 
Use /Production,  (s)  Architectual 
finishes.  Prod,  range:  Confidential. 

Y  89-129 

Manufacturer.  C.J.  Osbom. 
Chemical.  (G)  Alkyd. 
Use /Production.  (S)  Pigmented  and 
fmishes.  Prod,  range:  Confidential. 

Y  89-130 

Manufacturer.  C.J.  Osbom. 
Chemical.  (G)  Saturated  polyester. 
Use /Production.  (S)  Pigmented  and 
clear  finishes.  Prod,  range:  Confidential. 

Y 89-131 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  neopentyl 
glycol,  trimethylolpropane.  isophthalic 
acid,  1.4-cyclohexanedicarboxylic  acid. 

Use /Production.  (S)  Polymer  for 
appliance  coating.  Prod,  range:  lOO.OOO- 
250.000  kg/yr. 

Dated:  May  26. 1989. 
Steven  .Newburg-Rino, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
(FR  Doc.  89-13475  Filed  6-6-89;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Hl«d 

The  Federal  Maritime  Commission 
hererby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200253 

Title:  Maryland  Port  Administration 
Terminal  Agreement 

Parties:  Maryland  Port 
Administration,  Orient  Overseas 
Container  Line  (OOCL],  Clark  Maryland 
Terminals,  Inc.  (CMTI) 

Synopsis:  The  Agreement  provides 
CMTI  with  the  lease  of  11.67  acres  in 
Areas  503  and  504  at  the  Dimdalk 
Marine  Terminal  to  handle  OOCL  cargo. 
CMTI  will  receive  a  50%  discount  from 
the  applicable  tari^  rates  for  dockage, 
wharfage  and  crane  hire  for  cargo 
attributable  to  OOCL  and  a  12% 
discount  from  the  applicable  tariff  rates 
for  acreage  rentals  attributable  to 
OOCL 

/Agreement  No.:  224-200078-003 

Title:  Maryland  Port  Administration 
Terminal  Agreement 

Parties:  Maryland  Port  Administration 
Clark  Maryland  Terminals,  Inc.  (CMTI) 

Synopsis:  The  Agreement  provides 
for  (1)  Elimination  of  8.7352  acres  in 
Area  503  and  2.9348  acres  in  Area  504  at 
the  Dimdalk  Marine  Terminal  from  the 
basic  lease  agreement:  (2)  revision  of  the 
tonnage  discount  scale  until  October  1, 
1989,  at  which  time  the  discount  scale 
will  reveri  back  to  the  scale  in  the  basic 
agreement;  and  (3)  reduces  the  CMTI 
minimum  tonnage  commitment  to 
250.000  tons  and  150  vessel/barge  calls 
annually. 

By  Order  of  the  Federal  Maritime 
Conuni88ion. 
Ronald  D.  Munrfiy, 
Assistant  Secretary. 

Dated:  June  2. 1988. 
[FR  Doc.  89-13528  Filed  6-6-88;  &45  am) 
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Agre«fn«nt(s)  filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  pending 
agreement. 

Agreement  No.:  203-011240. 

Title:  Florida- Western  Caribbean 
Shipowners  and  Operators  Assocation 
Agreement. 

Parties:  Tropical  Shipping  & 
Construction  Co.,  Ltd.  Hybur  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  discuss  and 
agree  upon  rates  and  conditions  of 
service  in  the  trade  between  U.S. 
Atlantic  and  Gulf  Coast  ports  and  points 
and  Western  Caribbean  ports  and 
points  in  Belize.  The  parties  are  not 
authorized  to  publish  a  common  tariff 
and  adherence  to  any  agreement 
reached  would  be  voluntary.  The 
Agreement  would  also  permit  the  parties 
to  charter  space  aboard  each  other's 
vessels  in  the  Agreement  trade. 

By  Order  of  the  Federal  Martime 
Commission. 

Ronald  0.  Murphy, 

Asistant  Secretary, 

Dated:  June  10. 1989. 
(FR  Doc.  89-13427  Filed  6-«-89;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  expiring  information  collection 
3090-0080,  General  Services 
Administration  Acquisition  Regulations 
Part  5342  Contract  Financing,  GSA  Form 
1142.  This  form  is  used  by  GSA  regions 
or  the  contractors  to  ensure  that  all 
adjustments  and  claims  have  been  made 
before  contract  closeout.  Building 
service  contractors  are  required  to 
submit  a  release  of  claims  before  final 
payment: 

AGENCY:  Office  of  GSA  Acquisition 
Policy  and  Regulations  (V),  GSA. 
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APmUSSES-  Send  comments  to 
Bruce  McCoaneO.  GSA  Desk  Officer. 
Room  3235.  NEOB.  Washington,  <DC 
20503.  and  to  Mary  L  Cam^ighsm,  GSA 
Clearance  Officer,  Geaeral  Servioes 
Administratioo  (CAIR),  F  Street  at  Utk, 
NW,  WasUngtoo,  DC  SMOS. 

AmuHM  Reporting  Bard&v  Firms 
reapondiag.  2^000:  responses.  1  per  year 
average  boors  per  respoose.  .1;  burden 
hours,  20a 

For  Farther  informatkfa  Contact 
Shirley  Scott  202-S23-4765. 

Copy  of  Proposal:  A  copy  of  the 
proposal  raay  be  obtained  from  the 
InforawtioB  Collection  ManageflMfH 
Branch  (CAO),  Roon  3014.  GS  Bldg.. 
WashiflgtoB.  DC  20405.  or  by 
telephoEdug  2Q2-53&-7681. 

Dated:  May  2S.  net. 
Emily  C.  Kama, 

Director,  Information  Management  Division 
(CAI). 

(Fit  Doc.  es-lMSO  RIed  6-6-eS:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN \ 


Office  ofthe  Secretory 

Cttild  Support  Enforcement; 
AppHcatioMS  for  Grants 

Parsuant  to  section  1118A  of  the 
Social  Security  Act  Ae  Assistant 
Secretary  for  Planning  atid  Evaluation 
(hereafter  Ae  Assistant  Secretary)  is 
seeking  applications  for  research  in  the 
area  of  income  secwrity  policy  from 
States,  public  non-profit,  and  for-profit 
organ  tza  dons. 

A.  Type  of  Appiicatiai  Requested 

This  anaouncement  seeks 
applications  for  projects  to  develop  and 
conduct  a  program  of  research  relating 
to  national  policy  concerns  in  the  area 
of  child  support  enforcement.  The 
following  paragraphs  describe  this 
general  area  of  interest  in  greater  detail 
by  enomerating  high  priority  researoh 
areas.  Hie  qoestioas  they  contain  are 
intended  to  illustrate  specific  concerns. 
Applications  should  be  for  profects  that 
will  address  one  or  more  of  the  priority 
areas  discussed  below;  other,  closely 
related  issues  may  also  be  included  if 
they  are  siiown  to  be  relevant  to  the 
general  area  of  interest. 

A  broad  range  of  mediodologies  are 
acceptable  for  the  purpose  of  this  grant 
competition.  However,  all  proposed 
projecto  ahoold  eaJboAy  a  sound 
theoretical  base  iqxn  wbicb  new  and 
original  empirical  work,  employing  the 
most  use6d  and  reievanl  data  bases,  is 
btitlL  Appbcaitts  aaist  demonstrate 


knowledge  of  past  and  cerrent  wiseai'dh 
relating  to  the  priority  area  under 
consideration.  They  must  also 
demonstrate  access  to  data  adequate  to 
conduct  d)e  proposed  study. 

Several  national  sonrey  data  sets  are 
available  Cor  child  sopport  researdi  and 
have  been  used  in  the  past.  Among  dtem 
are  the  Carrent  Popalation  Senrey 
(CPS),  the  Servey  of  Income  and 
Program  Partidpation  (SIPP),  the  Panel 
Study  of  Inoonte  Djmamics  (PSffl),  the 
Natonal  Lon^twfinal  Study  of  the  Hi^ 
School  Class  of  1«72  (NLS-72) ,  Hi^ 
School  and  Beyond  (HSB).  and  the 
National  Longitudinal  Sisvey  of  Youd) 
(NLSY). 

The  April  CPS  surveys  for  1979. 1982. 
1984, 4Bid  me  had  supplemental 
alimoay  and  cbild  sapport  questions.  As 
a  fesolt  of  the  CPS  sainf^  design,  (a 
rotating  sample  is  used  that  has  rooghly 
thiee-foorths  of  the  respondents  for  the 
current  month  participating  in  die 
survey  the  following  month)  the 
responses  of  a  majority  of  the  April 
participants  could  be  matched  with  4ieir 
responses  to  the  annual  income 
supplemental  survey  given  each  M«<di. 
Tbne  March/April  match  files  have 
beoome  a  primary  informational  source 
for  child  support  research. 

The  SiPP  is  a  relatively  new 
longilndiaal  survey  diat  a^cs 
respondents  to  provide  detailed 
information  concerning  monthly  income 
and  welfare  program  participation.  The 
first  panel  of  interviews  was  begun  in 
1984.  AU  nine  waves  of  that  panel  are 
now  available  for  analysis.  In  general,, 
intervieitfs  are  conducted  every  four 
months  for  32  or  38  months.  Along  with 
core  questions  asked  at  each  interview, 
various  suppleaiental  surveys  are 
conducted.  Support  given  for  persons 
outside  the  cuirent  house^iold,  and  d«e 
receipt  of  alimony  and  child  support  are 
among  the  additional  questionnaire 
topics. 

The  PSID  has  tracked  a  high 
percental  of  the  members  of  the 
original  5.000  sur\'ey  households  since 
1968  with  annual  follow-cp  interviews. 
Over  that  time  two  generations  of 
households  and  families  have  formed 
and  divided  to  provide  researchers  with 
extensive  data  on  changes  in  family 
formation. 

The  National  Longitudinal  Study  of 
the  High  School  Class  of  1972  (NLS-72J 
and  the  High  School  and  Beyond  (HSB) 
survey,  similar  to  the  PSID,  have 
followed  several  thousand  memt>ers  of 
the  1972  high  school  graduation  class 
and  high  sdiool  sophomores  and  seniors 
in  1980,  respectively,  with  interviews 
every  two  or  three  years.  These  data 
sources  provide  information  through  the 
participants'  earfy  adctldM>od,  the  time 


when  most  persons  are  making  family 
formation  t^i^ges  through  marriage, 
child  bearing,  and  divorce. 

"Hie  National  Longitudinal  Survey  of 
Youth  (I^aSY)  began  in  1979  with  a 
sample  Of  11,000  respondents  age 
fourteen  tbroi^  twenty-one.  The  data 
set  currently  contains  about  250)0 
variables  on  anti-social  behavior, 
fertility,  child-care  employment, 
training,  and  education  over  nine 
straight  years.  Unique  to  the  NLSY  is  its 
information  provided  by  the  male 
respondents  about  their  experience 
fathering  children  both  in  and  out-of- 
wedlock,  and  their  payment  of  child 
support 

Several  other  national  surveys,  while 
not  having  been  used  extensively  (or 
child  support  research,  may  also  provide 
opportunities  for  examining  some  of  the 
issues  we  present  below.  The  National 
Survey  of  Consumer  Finances  of  1983 
and  the  follow-uji  in  1986  contain 
detailed  data  about  household 
accumulation  of  assets  and  debts.  The 
1986  follow-up  asked  ia-depth  about 
changes  in  the  marital  statas  of  the 
household  aaembers  since  the  first 
survey,  individuals  were  asked  aboat 
court-ordered  alimony,  child  support 
and  health  care,  and  the  division  of 
assets  and  debts  as  a  result  of  the 
marital  break-up.  This  information  can 
be  linked  with  employment  and  income 
responses  from  both  surveys  to 
examine,  for  example,  the  labor  force 
response  to  changes  in  the  family. 

The  National  Survey  of  Children 
began  in  1976  by  interviewing  children 
age  seven  damigh  eleven  in  1978.  Since 
then  two  &}Uow-up  interviews  have 
been  oonduoled.  wave  2  in  1961  and 
wave  3  in  1987.  Tbe  recently  completed 
third  wave  iavestigated  the  irajMct  of 
early  pregnancy  and  parendKwd  on  the 
lives  of  teenage  parents.  The  National 
Survey  of  Families  and  Households 
provides  information  about  childhood 
family  livmg  arrangements.  homelea\ing 
experiences,  marital  and  cohabitational 
experiences,  and  employinent 
educational,  and  fertility  histories  for 
adults  in  13,000  households.  With  these 
surveys,  questions  concerning  parenting 
outcomes  for  teenagers  can  be  examined 
from  the  standpoint  of  the  environment 
in  which  they  grew  up. 

The  National  Survey  of  Family 
Growth,  in  its  third  cycle  in  1982, 
interviewed  7,989  women  between  the 
ages  of  15  and  44.  While  the  first  two 
surveys  excluded  never-married 
childless  women,  the  third  interviewed 
women  regardless  of  their  marital 
status.  TTje  surveys  investigate  the 
fertffity  histories  of  women  from  a 
family  planning  standpoint 
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Applicants  may  also  propose  projects 
that  utilize  data  bases  other  than 
national  data  sets.  The  Federal  Office  of 
Child  Support  Enforcement  collects  data 
from  the  states  and  publishes  it  in  their 
Annual  Report  to  Congress.  The  latest 
report  was  the  twelfth  annual. 
Applicants  are  encouraged  to  obtain 
copies  of  these  reports  by  writing  to  The 
National  Child  Support  Enforcement 
Reference  Center,  370  L'Enfant 
Promenade.  SW..  Washington.  DC  20447. 
or  by  telephoning  the  Reference  Center 
at  202-252-5430. 

While  data  collected  by  the  Federal 
Office  of  Child  Support  Enforcement  are 
generally  not  available  in  computer 
readable  form,  a  public  use  data  tape  of 
the  statistics  published  in  the  Annual 
Reports  is  under  development. 
Applicants  are  encouraged  to  refer  to 
the  data  published  in  the  reports  when 
developing  their  proposals,  but  to 
assume  the  data  will  be  available  in 
computer  readable  form  by  the  time  they 
are  to  begin  their  projects. 

Researchers  are  also  encouraged  to 
approach  state  Child  Support 
Enforcement  offices  to  discuss  what 
data  may  be  available  at  the  state  and 
local  level.  For  some  issues  state  data 
bases  may  contain  more  data  than  are 
submitted  to  the  Federal  enforcement 
offlce.  Other  small  scale  data  collection 
projects  are  likewise  welcomed. 
Demonstration  projects,  however,  will 
not  be  funded. 

1.  The  high  priority  research  areas  for 
which  applications  for  a  proposed 
research  program  are  most  desired  are 
as  follows: 

a.  Financing  State  Child  Support 
Enforcement.  Legislation  in  1975 
authorized  Federal  matching  funds  to 
states  for  enforcing  child  support 
obligations.  Along  with  enforcement 
services,  the  local  child  support 
enforcement  (CSE)  offices  assist  in 
locating  absent  parents,  establishing 
paternity,  and  obtaining  child  and 
spousal  support  awards.  The  role  of  the 
Federal  Government  is  to  fund,  monitor, 
and  evaluate  state  programs,  provide 
technical  assistance,  and  in  certain 
instances  give  direct  assistaiice  in 
locating  absent  parents  and  obtaining 
support  payments  from  them.  Basic 
responsibility  for  administering  the 
program  is  left  to  the  states. 

The  program  requires  the  provision  of 
child  support  enforcement  services  for 
both  welfare  and  non-welfare  families. 
Parents  receiving  benefits  under  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  program,  the  federally  assisted 
foster  care  program,  or  the  Medicaid 
program  automatically  receive  services, 
and  are  required  to  work  with  the  local 
child  support  enforcement  agency  to 


establish  and  enforce  a  child  support 
order  unless  it  is  determined  not  to  be  in 
the  best  interest  of  the  child.  Non-AFDC 
families  may  apply  for  the  same  services 
available  to  the  AFDC  families.  Non- 
AFDC  families  may,  however,  be 
charged  an  application  fee  of  up  to  25 
dollars. 

Federal  financing  arrangements  for 
state  child  support  enforcement 
activities  are  very  generous — a  68 
percent  reimbursement  rate  for  state 
administrative  costs,  90  percent 
reimbursement  for  state  ADP  system 
and  genetic  testing  costs,  incentive 
payments  to  the  state  of  six  to  ten 
percent  of  all  child  support  collections. 
plus  the  retiim  to  the  state  of  its  share  of 
all  collections  made  on  behalf  of  AFDC 
recipients.  In  fiscal  year  1987,  states 
received  $349  million  more  in  collections 
and  Federal  financing  and  incentive 
payments  than  they  spent  in  state  funds 
to  administer  the  program.  However, 
despite  support  collections  made 
through  these  offices  of  almost  $4 
billion,  the  net  loss  to  the  Federal 
government  was  the  largest  in  the 
history  of  the  program,  $327  million. 

We  have  no  evidence  that  the  current 
Federal-state  financing  structure  of  the 
program  is  related  to  program 
effectiveness  as  measured  by  collections 
or  other  important  program  measures 
such  as  rates  for  paternity  or  support 
award  establishment.  With  significant 
increases  each  year  in  Federal 
expenditures  for  child  support 
enforcement,  and  annual  increases  in 
the  amount  of  child  support  collected 
through  the  CSE  program,  the  annual 
aggregate  amount  of  child  support 
collected  nationally  (as  reported  on  the 
Current  Population  Survey)  has 
remained  relatively  stable  over  the  last 
decade.  Is  the  Federal  government 
paying  for  child  support  activities  that 
would  have  been  paid  for  by  the  states 
and/or  families  in  the  absence  of  the 
Federal  program? 

We  would  also  like  to  know  the  effect 
of  the  CSE  program  on  various  aspects 
of  child  support  enforcement  given  the 
current  Federal-state  financing 
structure.  What  effect  have  public 
enforcement  services  had  on  the 
enforcement  of  child  support  awards? 
What  effect  have  they  had  on  the  size  of 
the  payments  being  made  and  the 
frequency  of  the  payments?  Does  the 
effectiveness  of  public  support 
enforcement  vary  between  the  AFDC 
population  that  is  required  to  work  with 
the  local  CSE  office  and  the  non-AFDC 
population  that  voluntarily  seeks  public 
support  enforcement  assistance? 

b.  Paternity  Establishment-  The  First 
Step  to  Receiving  Child  Support.  It  is 
now  a  widely  accepted  fact  that  lacking 


child  support  is  a  contributing  factor  to 
the  high  poverty  and  welfare 
dependency  rates  among  households 
headed  by  unmarried  mothers.  Overall, 
of  the  8.8  million  women  with  children 
who  do  not  have  a  father  living  in  the 
home,  sixty-one  percent  have  child 
support  awards.  Never-married  women, 
however,  are  substantially  less  likely  to 
have  awards  than  women  who  have 
been  married.  Only  16  percent  of  all 
never-married  mothers  have  child 
support  orders  compared  to  82  percent 
of  the  divorced  women. 

Paternity  establishment  is  the  first 
crucial  step  to  obtaining  child  support 
for  children  of  never-married  mothers. 
Yet.  paternity  establishment  is  the  area 
where  we  know  the  least.  We  do  not 
even  know  for  all  children  bom  out-of- 
wedlock  bow  many  have  paternity 
established. 

Paternity  data  are  generally  not 
available.  At  the  center  of  the  data  issue 
is  a  very  legitimate  privacy  concern. 
How  does  one  collect  paternity 
establishment  information,  especially 
information  about  fathers  of  children 
bom  out-of-wedlock,  when  legal 
patemity  has  yet  to  be  established? 

Case  studies  of  states  or  local 
communities  are  potential  research 
directions.  Baseline  data  for  the  number 
of  children  bom  out-of-wedlock  to 
mothers  being  assisted  by  the  state  CSE 
offices,  and  the  number  of  them  that 
have  patemity  established  shnnld  he 
available  in  July,  1989,  from  the  Federal 
Offlce  of  Child  Support  Enforcement.  Do 
states  or  particular  local  jurisdictions 
differ  in  measurable  ways  in  their 
patemity  establishment  practices  so  that 
meaningful  comparisons  about  outcomes 
can  be  made?  How  do  CSE  patemity 
estabhshment  procedures  vary  across 
jurisdictions  with  regard  to  law,  process, 
activities,  success,  and  costs?  Do  local 
CSE  patemity  establishment  activities 
and  patemity  establishment  rates  for 
CSE  clients  differ  for  AFDC  and  non- 
AFDC  cases?  Does  the  patemity 
establishment  rate  for  CSE  clients  vary 
with  the  local  CSE  caseload  or  the  size 
of  the  CSE  staff? 

We  are  also  interested  in  specific  CSE 
techniques  or  activities  that  result  in 
higher  rates  of  patemity  establishment 
for  some  CSE  offices.  Does  the  rate  of 
voluntary  patemity  establishment  vary 
with  the  time  after  birth?  Does  the  speed 
with  which  a  case  is  acted  on  affect  the 
success  or  cost  of  establishing  patemity 
for  the  case?  Can  patemity  rates  be 
increased  by  actively  involving  local 
social  service  workers  or  nurses  in  the 
hospital? 

The  Family  Support  Act  of  1988 
requires  beginning  in  1991  the  disclosure 


of  both  parents'  social  security  numbers 
(SSN)  at  the  time  of  the  child's  birth  to 
assist  in  establishing  patemity  and  child 
support  orders.  Several  states  already 
require  SSN's.  As  of  April  1989, 
Alabama,  Connecticut.  Florida,  Georgia, 
Hawaii,  Illinois,  Kentucky.  Maryland. 
Michigan,  Mississippi,  New  York 
excluding  New  York  City,  Virginia,  and 
West  Vinginia  required  both  SSN's  at  the 
time  of  birth.  To  more  smoothly 
implement  the  requirements  of  the 
Family  Support  Act  we  need  to  know 
what  problems  these  states  have 
encountered  in  obtaining  the  father's 
SSN  in  out-of-wedlock  births.  Have  the 
local  CSE  agencies  found  the  SSN 
helpful  in  establishing  patemity  or  in 
other  enforcement  activities? 

c.  The  Relationship  Between 
Guidelines,  Awards,  and  Reviews. 
Many  child  support  experts  have  argued 
that  the  amount  of  support  awarded 
women  for  their  children  is  too  low. 
Congress,  partially  in  response  to  these 
claims,  required  states  as  part  of  the 
1984  Child  Support  Enforcement 
Amendments  to  develop  award 
guidelines  to  be  considered  in 
determining  support  obligations.  The 
Family  Support  Act  of  1988  went  further 
to  require  judges  and  other  officials  to 
use  the  state  guideUnes  when 
determining  award  amounts  unless  they 
find  that  applying  the  guidelines  would 
be  unjust  or  inappropriate  in  a  particular 
case. 

These  are  three  basic  conceptual  child 
support  guideline  models.*  First  the 
income  sharing  model  is  based  on  the 
concept  that  the  child  should  receive  the 
same  proportion  of  parental  income  he 
or  she  would  have  received  if  the 
parents  lived  together.  The  specific 
proportion  can  vary  with  the  number 
and  ages  of  the  children  being  ordered 
support,  parental  income  levels,  the 
definition  of  income  being  considered, 
who  is  given  responsibility  for  child  care 
and  medical  expenses,  who  is  given 
custody,  the  number  of  other  dependents 
in  each  household,  and  the  current 
spouse's  income.  Second,  the  cost 
sharing  model  apportions  between  the 
parents  the  estimated  dollar  cost  of 
providing  the  child  with  a  minimum 
standard  of  living.  The  division  of  the 


*  Much  of  this  discussion  is  taken  from  Part  U  of 
the  "Development  of  Guidelines  for  Child  Support 
Orders:  Advisory  Panel  Recommendations  and 
Final  Report."  Part  U  was  prepared  by  Robert 
Williams  for  grant  No.  l»-P-2O0O3  given  to  the 
National  Center  for  State  Courts  by  the  OfTice  of 
Child  Support  Enforcement  U.S.  Department  of 
Health  and  Human  Services,  to  the  National  Center 
for  State  Courts.  A  copy  of  the  final  report  is 
available  from  the  ASPE  Policy  Information  Center. 
Room  43S-F.  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW..  Washington.  DC  20201. 
or  by  calling  Carolyn  Solomon  at  202-24&-e445. 


burden  is  usually  based  on  the  parents' 
respective  incomes.  Third,  the  income 
equalization  model  intends  to  equalize 
the  standards  of  living  between  the 
separate  households.  The  income  of 
each  parent  is  allocated  between  the 
households  based  on  the  number  of 
persons  in  each. 

Most  guidelines  being  implemented  by 
the  states  fall  under  the  broad  mbric  of 
income  sharing  models.  Examples  of 
income  sharing  formulas  that  have  been 
in  use  for  several  years  indue  the 
Washington  State  Uniform  Child 
Support  Guidelines,  the  Wisconsin 
Percentage  of  Income  Standard,  the 
Minnesota  Child  Support  Guidelines, 
and  the  Illinois  Child  Support 
Guidelines.  Examples  of  more  recently 
implemented  income  sharing  guidelines 
are  the  Colorado  Child  Support 
Guideline  and  the  New  Jersey  Child 
Support  Guidelines.  The  Income  Shares 
Model  recommended  by  the  National 
Advisory  Panel  on  Child  Support 
Guidlines  has  so  far  been  adopted  by 
Colorado,  Maine,  Michigan  (in  modihed 
form),  Nebraska.  New  Jersey,  and 
Vermont. 

We  would  like  to  know  if  mandatory 
guidelines,  when  implemented,  increase 
the  size  of  the  awards  being  established 
or  modified,  or  merely  increase  the 
equity  across  awards.  Preliminary 
results  in  Wisconsin  indicate  that  their 
guidelines  have  not  increased  award 
amounts.  This  outcome,  however,  may 
be  the  result  of  Wisconsin  having 
established  guidelines  at  or  near  the 
average  award  level  prior  to  the 
implementation  of  the  guidelines. 
Experiences  may  differ  in  other  states. 
There  may  be  different  outcomes  for  the 
AFDC  and  non-AFDC  cases  handled  by 
the  local  CSE  office.  Likewise,  award 
amounts  set  using  guidelines  may  vary 
between  cases  handled  privately  and 
cases  serviced  through  the  CSE  agency. 
Of  interest,  as  well,  are  why  some  cases 
have  award  amounts  that  significantly 
deviate  (either  high  or  low)  from  the 
award  guideline  amount. 

The  Family  Support  Act  of  1988  also 
calls  for  periodic  reviews  of  support 
orders  already  in  effect  beginning  in 
October  1993.  Currently,  a  support  order 
is  reviewed  only  when  one  of  the 
parents  or  the  local  Child  Support 
Enforcement  Office  requests  it.  What 
events  lead  to  an  award  review?  What 
are  the  obstacles  to  a  modification? 
How  do  award  reviews  varj'  across 
states  and  local  jurisdictions  regarding 
frequency  and  procedure?  Do  the  factois 
that  affect  the  amount  of  the  initial 
award  differ  from  those  that  affect  an 
award  modification?  How  does  the 
mandatory  use  of  guidelines  affect 


award  reviews?  Are  there  interstate 
obstacles  to  establishing  an  award  or 
modifying  an  award  due  to  varying 
jurisdictional  laws  and  practices? 
Examination  of  individual  cases  within 
and  across  jurisdictions  may  be  the 
appropriate  approach  to  addressing 
these  important  issues. 

d.  Child  Support  Payment-  Who  are 
the  Fathers  Paying  Child  Support?  One 
of  the  activities  of  local  child  support 
enforcement  offices  is  to  enforce  support 
orders.  Yet,  in  1985.  according  to 
custodial  mothers  less  than  half  (46 
percent)  of  the  4.4  million  women  owed 
child  support  pajTnents  received  the  full 
amount  "Twenty-six  percent  of  these 
women  received  less  than  they  were 
owed,  and  26  percent  received  no 
payment  at  all.  The  a^'erage  amount  of 
child  support  received  for  all  women 
due  payments  was  $1,640.  If  the  full 
amount  had  been  paid,  the  average  child 
support  payment  would  have  been 
$2,500.  Of  the  $10.9  billion  in  child 
support  due  in  1985,  $3.7  billion  went 
uncollected. 

While  we  know  about  child  support 
receipt,  we  have  not  been  able  to  isolate 
non-custodial  fathers,  especially  the 
fathers  of  children  bom  to  low-income 
mothers.  Until  recently,  national  sur\'eys 
only  asked  custodial  mothers  whether 
their  child  support  payments  were  being 
received  regularly  and  in  full.  Now  we 
have  more  surveys  asking  fathers  about 
their  support  payments.  In  the  SIPP 
survey,  for  example,  non-custodial 
fathers  are  asked  how  much  they  pay  in 
child  support  but  imfortunately,  not 
how  much  they  are  supposed  to  pay. 

We  would  like  to  understand  the  non- 
custodial father's  abihty  and/or 
willingness  to  pay  child  support. 
Generally,  non-custodial  fathers  report 
paying  more  in  support  for  their  children 
than  custodial  mothers  report  receiving. 
Perhaps  case  studies  or  national  surveys 
that  allow  the  matching  of  at  least  a 
small  number  of  parents'  responses  (e.g. 
NLS-72.  the  National  Survey  of 
Children,  and  the  Consumer  Expenditure 
Sur\'ey)  can  provide  some  information. 

2.  Products.  The  applicant  should 
present  a  schedule  for  deliverj-  of 
interim  progress  reports  and  a  final 
report.  For  any  project  which 
significantly  enhances  a  data  base  in  the 
course  of  the  work,  a  well-documented 
public  use  file  should  also  be  prepared. 

3.  Potential  users.  Potential  users  of 
the  research  include  policy  makers  at 
Federal.  State,  and  local  levels  of 
government,  as  well  as  professionals  in 
social  services,  demography,  economics, 
sociologj'.  social  work,  and  related 
fields.  Because  many  of  those  who  will 
be  interested  in  this  research  lack 
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advanced  teetenicat  training,  it  is 
important  tlMt  tke  retuht  oi  projects  be 
presented  in  a  fasluon  acceeaible  to 
such  an  audience.  This  will  involve  the 
submission  oi  a  separate,  non-technical 
executive  sumawry. 

4.  Types  of  projects  excluded.  In 
consideration  of  the  intent  of  this 
announcement,  applications 
concentrating  on  narrow  programmatic 
or  policy  issues,  or  not  directed  to 
concerns  of  national  interest,  will  not  be 
considered  for  funding. 

In  addition,  this  announcement  seeks 
empirical  analyses  founded  on  a  sound 
theoretical  bases.  Applications  that  are 
limited  to  theoretical  development,  or 
involve  new  demonstrations  will  not  be 
considered. 

5w  Content  and  organization  of  the 
applications.  The  spplication  must  begin 
with  a  cover  sheet,  followed  by  the 
required  application  forms,  and  an 
abstract  of  the  application  (of  not  more 
than  twu  pages).  Failure  to  include  the 
abstract  may  result  in  delays  in 
processing  the  application.  Each 
application  should  include  a  discussion 
of  the  relevant  literature,  a  description 
of  the  models  to  be  analyzed,  the  data 
sources  to  be  used,  and  the 
methodologies  proposed  to  test  the 
models.  Resumes  of  staff  should  be 
included,  as  should  a  full  budget  and  a 
schedule  of  tasks  for  the  proposed 
projects. 

B.  AppVcaUe  Regulatiaos 

1.  "Grants  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  CFR  Part 
63),  Code  of  Federal  Regulations, 
revised  October  1. 1987. 

2.  "Administration  of  Grants"  (45  CFR 
Part  74),  Code  of  Federal  Regulations, 
revised  October  1, 1987. 

C  Effedive  Date  and  Duratioa 

1.  The  grants  awarded  pursuant  to  this 
announcement  are  expected  to  be  made 
in  September  and  October  1989; 
however  some  may  be  made  subsequent 
to  this  date. 

2.  In  order  to  avoid  unnecessary 
delays  in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately.  The  closing  dates  for 
applications  are  specified  in  Section  F 
and  G  below. 

3.  It  is  expected  that  prafects  will  be 
corapieted  within  a  twrifve-  to  eighteen- 
month  period.  Longer  projects  will  not 
be  considered. 

D.  Statement  of  Funds  Available 

1.  $200,000  has  been  allocated  for 
grants  as  a  resoU  of  this  aiuiouncement. 
$100,000  is  to  be  awarded  in  Fiscal  Year 
1989,  which  ends  September  30, 196a 


and  tlOOOQOis  to  be  awarded  in  Fiscal 
Year  1990;  whkJl  begins  October  1. 19e». 
Applications  may  be  for  any  amonnt 
but  it  is  expected  that  most  awards  will 
be  for  sin^  projects  'of  do  ■H>re  than 
$75,000,  tbou^  prt^ects  proposing  major 
data  collection  will  not  be  limited  to 
$75,000. 

Applicants  are  encosraged  to  seek 
additional  funds  from  other  soorces  for 
this  project.  Applicants  should  discuss 
any  conunitraents,  plans,  or  hopes  for 
additional  funds,  including  size  and 
sources,  in  their  application.  When  it  is 
judged  that  successful  completion  of  a 
proposed  project  depends  on  outside 
funding,  this  office's  funding 
commitment  will  be  made  contingent  on 
complete  demonstration  of  that  outside 
funding. 

2.  Funds  may  be  obligated  fully  at  the 
time  of  award  of  these  grants  or 
incrementally. 

3.  The  government  reserves  the  right 
to  select  for  funding  more  than  one 
application  in  a  given  priority  area. 
Further,  the  selection  of  the  priority 
areas  from  the  entire  set  for  which 
awards  will  be  made,  will  be  made  in 
accordance  with  the  quality  of  atl 
proposals  received.  However,  nothing  in 
this  application  should  be  construed  as 
committing  the  Assistant  Secretary  to 
make  any  awards. 

E.  AppHcadoa  Processkif 

1.  Applications  will  be  screened 
initially  for  relevance  to  the  needs 
defined  in  section  A  (as  well  as 
additional  areas  of  interest  persuasively 
shown  to  be  relevant  by  the  applicant). 
If  judged  relevant  the  appQcation  will 
then  be  reviewed  by  a  government 
review  panel,  possibly  augmented  by 
outside  experts.  Three  (3)  copies  of  each 
application  are  required  Applicants  are 
encouraged  to  send  an  additional  seven 
(7)  copies  of  their  application  to  ease 
processing,  but  applicants  will  not  be 
penalized  if  these  extra  copies  are  not 
included.  Applicants  should  clearly 
indicate  on  their  cover  sheet  into  which 
of  the  priority  topics  listed  above  their 
application  falls,  or  if  none,  indicate 
"OTHER". 

2.  Applications  will  be  judged  as  to 
eligibility,  quality,  and  relevance, 
according  to  the  criteria  set  forth  in  item 
5  of  this  section. 

3.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  teke  care  to  ensure 
that  all  criteria  are  fiilly  addressed  in 
the  apphcation. 

4.  Applications  should  be  as  brief  and 
concise  as  is  consistent  with  the 
informational  requirements  of  the 
reviewers.  Applications  should  be 


limited  to  23  doobled-spsced  typed 
pages,  exdnsire  of  forms,  abstoad, 
resumes,  and  proposed  budget;  they 
should  neither  be  unduly  elaborate  nor 
contain  voluminous  supporting 
docnmentation. 

5.  Criteria  for  Evahiation.  Evahwtion 
of  applications  will  employ  the 
following  criteria.  The  relative  weights 
are  shown  in  parentheses. 

a.  Usefulness.  The  potential 
usefulness  of  the  objectives  and 
anticipated  results  of  the  proposed 
project  for  providing  individuals  and 
organizations  concerned  with  the  issues 
discussed  in  section  A  above  with 
improved  bases  for  making  decisions 
about  these  issues.  The  potential 
usefulness  of  the  proposed  project  for 
the  advancement  of  science.  (25  points) 

b.  Clarity  and  Understanding. 
Understanding  and  knowledge  of  prior 
work  in  the  area.  The  cost  effectiveness 
of  the  proposal  and  the  clarity  of 
statement  of  objectives,  methods,  and 
anticipated  results.  (15  points) 

c.  Research  Design.  The 
appropriateness  and  soundness  of 
methodology  (which  may  include  an 
interdisciplinary  approach),  including 
overall  research  design,  statistical 
techniques,  modeling  strategies,  choice 
of  data,  and  other  proposed  procedures. 
Probability  of  successful  completion  of 
the  study.  (40  points) 

d.  Experience  and  Qualifications  of 
Personnel.  Principal  Investigator's  and 
other  key  staffs  experience  in  this  or 
related  areas  and  indications  of 
innovative  approaches  and  creative 
potential  Indication  erf  the  ability  of  key 
staff  to  produce  publishable  quality 
reports  or  article.  (20  points) 

F.  Api^cations  Sent  by  Mall 

Applications  may  be  sent  by  either 
the  US.  Postal  Service  or  a  commercial 
carrier.  Applications  sent  by  MS.  Postal 
Service  will  be  oHisidered  to  be 
received  on  time  by  the  Grants  Officer  if 
the  application  was  sent  by  first  class, 
registered  or  certified  mail  not  later  than 
July  21, 1989,  as  evidenced  by  the  U.S. 
Postal  Service  postmark  on  the  wrapper 
or  envelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service. 
Applications  sent  by  a  commercial 
carrier  will  be  considered  to  be  received 
on  time  by  the  Grants  Officer  if  sent  not 
later  than  July  21, 1988,  as  evidenced  by 
a  receipt  from  the  commercial  carrier. 

G.  Hand-Delivered  Apptfcatfons 

An  application  to  be  hand-delivered 
must  be  taken  to  the  Grants  Officer  at 
the  address  listed  in  section  I  of  this 
announcement  Hand-delivered 
applications  will  be  accepted  daily 


Federal  Register  /  Vol.  54.  No.  108  /  Wednesday,  June  7,  1989  /  Notices 


24423 


between  9: 00  am  and  4:30  pm, 
Washington.  DC  time,  except  Saturdays, 
Sundays,  or  Federal  holidays. 
Applications  will  not  be  accepted  after 
close-of-business  on  July  24. 1989. 

H.  Disposition  of  Applications 

1.  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  will  notify  the 
applicants  of  the  disposition  of  their 
application.  A  signed  notification  of 
grant  award  will  be  issued  to  the 
contact  person  listed  on  the  checklist  of 
the  application. 

I.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer.  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW.,  Room  426F.  Hubert  H.  Humphrey 
Building.  Washington.  DC  20201.  Phone 
(202)  245-1794.  Questions  concerning  the 
preceding  information  should  be 
submitted  to  the  Grants  Officer  at  the 
same  address.  Neither  questions  nor 
requests  for  application  should  be 
submitted  after  July  7, 1989. 

/mporto/7/— Application  for  Federal 
Assistance  (Standard  Form  424)  must  be 
the  new  form  revised  4/88. 

|.  Federal  Domestic  Assistance  Catalog 

This  announcement  is  not  listed  in  the 
Federal  Domestic  Assistance  Catalog. 

K.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  subject  to 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs"  or  its  implementing 
regulations  45  CFR  Part  100. 

L.  Cost  Sharing 

All  applicants  responding  to  this 
notice  are  required  to  share  some  part  of 
the  total  cost  of  their  proposed  project. 
The  amount  to  be  shared  is  to  be 
determined  by  the  organization 
submitting  the  application.  Applications 
received  without  some  amount  of  cost 
sharing  will  not  be  considered  for 
award. 

Date:  May  25. 1989. 

(FR  Doc.  89-13422  Filed  6-6-89;  8:45  am] 
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Centers  for  Disease  Control 
I  Announcement  Na  937] 

National  institute  for  Occupational 
Safety  and  Heaittt;  Granto  for 
Education  Programs  in  Occupational 
Safety  and  Health 

Introduction 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  in  Fiscal  Year  1989  for  training 
grants  in  occupational  safety  and  health. 

Authority 

This  program  is  authorized  under 
section  21(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
670(a)(1)).  Regulations  applicable  to  this 
program  are  in  Part  86.  "Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health."  of  Title  42,  Code  of 
Federal  Regulations  (42  CFR  Part  86). 

Objectives 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  pay  part  or  all  of  the  costs  of 
the  combinations  of  long-term  and  short- 
term  training  activities  in  occupational 
safety  and  health. 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  located  in 
a  State,  the  District  of  Columbia,  or  U.S. 
Territories,  is  eligible  to  apply  for  a 
grant. 

Availability  of  Funds  and  Recipient 
Activities 

Funds  in  the  total  amount  of 
$10,455,000  will  be  available  in  Fiscal 
Year  1989.  Approximately  $8,995,000  of 
the  total  funds  available  will  be  utilized 
as  follows: 

1.  To  award  approximately  14  new. 
renewal  and  continuation  Educational 
Resource  Center  (ERC)  training  grants 
ranging  from  approximately  $400,000  to 
$800,000  with  the  average  award  being 
approximately  $600,000  (for  specific 
activities  refer  to  Federal  Register 
Announcement.  51  FR  32963.  September 
1986); 

2.  To  award  approximately  25  new. 
renewal  or  continuation  long-term 
training  grants  ranging  from 
approximately  $10,000  to  $500,000  with 
the  average  award  being  $50,000  to 
support  academic  programs  in  the  fields 
of  industrial  hygiene,  occupational 
health  nursing,  occupational/industrial 
medicine,  and  occupational  safety  (for 
specific  activities  refer  to  Federal 


Register  Announcement,  52  FR  3172. 
1987);  and 

3.  To  conduct  the  peer  review  and 
evaluations  of  all  new,  competing 
renewal  and  supplemental  applications 
received. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

In  addition.  $1,100,000  of  the  total 
funds  available  will  be  awarded  to 
Educational  Resource  Centers  to  support 
research  training  programs  (for  specific 
activities  refer  to  Federal  Register 
Announcement,  51  FR  32963.  September 
17, 1986).  Program  support  is  available 
for  faculty,  staff,  student  support,  and 
other  resources  to  train  teachers  and 
researchers  in  the  various  occupational 
safety  and  healUi  disciplines. 

Approximately  $360,000  of  the  total 
funds  available  will  be  awarded  to 
Educational  Resource  Centers  to  support 
the  development  and  presentation  of 
continuing  education  and  short  courses 
for  professionals  engaged  in  the 
management  of  hazardous  substances. 
These  funds  were  provided  to  NIOSH 
through  an  Interagency  Agreement  with 
the  National  Institute  for  Environmental 
Health  Sciences  as  authorized  by 
section  209(b)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (100  STST.1708-1710). 
The  hazardous  substance  training  funds 
are  being  used  to  supplement  previous 
hazardous  substance  continuing 
education  grant  support  provided  to  the 
ERCs  in  FY  1984  and  1985  under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  for  tiie  ERC 
continuing  education  program  (for 
specific  activities  refer  to  the  Federal 
Register.  51  FR  32963,  September  17, 
1986).  Program  support  is  available  for 
faculty,  staff,  and  other  resources  to 
provide  occupational  safety  and  health 
training  to  practicing  professionals  in 
State  and  local  health  and 
environmental  agencies  and  other 
professional  personnel  engaged  in  the 
evaluation,  management,  and  handling 
of  hazardous  substances.  The  policies 
regarding  project  periods  also  apply  to 
these  activities. 

Review  and  Evaluation  Criteria 

In  reviewing  long-term  trainin"  grant 
applications,  consideration  will  be  given 
to: 

1.  The  need  for  training  in  the  program 
area  outiined  by  the  application.  This 
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should  indnde  documentebon  of  abflity 

and  a  plan  for  student  recruitment, 
projacted  enroUment,  )eb  opportunities, 
regional/national  need  both  in  quality 
and  quaiMity,  and  similar  prograns,  if 
any  within  the  geographic  area. 

2.  The  potential  contribution  of  the 
project  toward  meeting  the  needs  for 
graduate  or  specialised  training  in 
occupational  safety  and  heahh. 

3.  Curriculum  content  and  design 
which  should  include  formaUzed 
program  objectives,  minimal  course 
content  to  achieve  certiAcate  or  degree, 
course  sequence,  related  courses  open 
te  students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  The  degree  of  institutional 
commitment:  is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books, 
and  iournal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  The  competence,  experience, 
training,  time  coounitment  to  the 
program  and  availabiUty  of  faculty  to 
advise  students:  faculty/student  ratio: 
and  teaching  loads  of  the  program 
director  and  teaching  faculty  in  relation 
to  the  type  and  scope  irf  training 
involved. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  ard 
student  counseling  services. 

10.  Advisory  Committee  (if 
established):  Membership,  industries 
and  labor  groups  represented:  how  often 
they  meet:  who  they  advise,  role  in 
designing  curriculum  and  establishing 
program  need. 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  training  program  toward  meeting  the 
job  market,  espedally  within  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act 
of  1970.  The  needs  assessment  should 
consider  the  regional  reqatrements  for 
outreach,  continuing  edoeation, 
information  dissemination  and  special 
industrial  or  community  training  needs 
that  may  be  peculiar  to  the  region. 


2.  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  ap^cation,  indoding 
projected  enrollment,  recruitment  and 
current  workforce  populations.  The  need 
for  supporting  students  in  allied 
disdphnes  must  be  specifically  fiistified 
in  terms  of  user  community 
requirements. 

3.  The  extent  to  which  arrangements 
for  day-to-day  manegement,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  acirieve 
Characteristics  of  an  Educational 
Resource  Center  (Program 
Announcement  51  PR  32964,  Sep(eml)er 
17, 1986). 

4.  The  extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
cowse  descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  native  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

5.  Previous  record  of  academic 
training  including  the  mmiber  of  full- 
time  and  part-time  students  and 
graduates  for  each  core  program,  the 
placement  of  graduates,  employment 
history,  and  their  current  location  by 
type  of  institution  (academic,  industry, 
labor,  etc.).  Previous  record  of 
continuing  education  training  in  each 
discipline  and  record  of  outreach 
activity  and  assistance  to  groups  within 
the  ERC  region. 

6.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  critiques  fi'om  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  universities,  professional 
associations,  and  other  outside  agencies. 

7.  The  competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

8.  Institutional  commitment  to  Center 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  writ 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 


academic  stafTs  ti'me  and  effort  in 
continaing  education  and  outreach. 

11.  Evidence  of  a  plan  describing  the 
research  and  research  training  the 
Center  proposes.  This  shall  include 
goals,  elements  of  the  progrMn,  researdi 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  stales  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowment, 
chairs,  and  gifts. 

ApplkalioB  SttfanHsskm  and  Deadline 

Application  forms  for  new,  competing 
renewal,  or  supplemental  appfications 
may  be  obtained  from:  Centers  for 
Disease  Control,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road  NE.,  Room  300,  Atlanta,  GA  30305. 

Applications  should  be  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  foQows: 

New,  Competing  Continuation  and 
Supplemental  Receipt  Date:  September 
1. 

An  original  and  six  (6)  copies  of  new, 
competing  continuation  and 
supplemental  applications  should  be 
submitted  to:  Henry  S.  Cassell,  HI, 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road  NE.,  Room  30a  Atlanta.  GA 
30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on/or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  he 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1. a.  or 
b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Non-Competing  Continuation  Receipt 
Date:  November  15. 


An  original  and  two  (2)  copies  of  non- 
competing  continuation  applications 
should  be  submitted  to:  Henry  S. 
Cassell  III.  Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Contix)l,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road  NE..  Room  300,  AUanta,  GA  30305. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
Program  No.13.263.  Occupational  Safety 
and  Health  Training  Grants. 

E.0. 12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Lisa  G.  Tamaroff,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Contix)l,  255  East  Paces  Ferry  Road  NE.. 
Room  300,  AUanta.  Georgia  30305, 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Number  937  when  requesting 
information  regarding  this  program. 

Technical  assistance  may  be  obtained 
ftt)m  John  Talty,  Chief,  Educational 
Resource  Development  Branch,  Division 
of  Training  and  Manpower 
Development,  National  Institute  for 
Occupational  Safety  and  Health,  CDC 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226.  telephone  (513)  533-8241. 

Dated:  June  1. 1969. 
LanyW.Spaifcs, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 
(FR  Doc.  88-13441  FUed  6-6-88: 845  am] 

BIUJNQ  CODE  41«»-1*-« 


Food  and  Drug  Administration 

IDoctcet  No.  89F-0156] 

Alunique  SJL;  FMng  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alunique  S.A.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  following  additives  as 
components  of  lubricants  used  in  the 
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manufacture  of  metallic  articles  for 

food-contact  use: 

(a)  N,7V-di(2-hydroxyethyl)butyIamine 

(b)  Bi8(hydrogenated  tallow-alkyl) 
aminoethanol 

(c)  Isotridecyl  alcohol  ethoxylated 

(d)  Bis(hydrogenated  tallow-alkyI)amine 

(e)  Diethyleneglycol  monobutylether 
FOR  njrrHER  wtoimkiation  contact: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administi-ation,  200  C  St  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
9B4145)  has  been  filed  by  Alunique  S.A., 
56  Grand  Rue,  CH 1700  Fribourg, 
Switzerland,  proposing  that  S  178.3910 
Surface  lubricants  used  in  the 
manufacture  of  metallic  articles  (21  CFR 
178.3910)  be  amended  to  provide  for  the 
safe  use  of  the  following  additives  as 
components  of  lubricants  in  the 
manufactiu%  of  metallic  articles  for 
food-contact  use: 

(a)  A^,A^-di(2-hydroxyethyl)butylamine 

(b)  Bis(hydrogenated  tallow-alkyl) 
aminoethanol 

(c)  Isotridecyl  alcohol,  ethoxylated 

(d)  Bis(hydrogenated  tallow-alky I)amine 

(e)  Diethyleneglycol  monobutylether 
The  potential  environmental  impact  of 

this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  3a  1969. 
Fred  R.  Shank, 

Acting  Director,  Center  for  Pood  Safety  and 

Applied  Nutrition. 

[FR  Doc.  8»-13445  Filed  6-6-89;  8:45  am] 

BtUJNO  CODE  41M>-01-M 


(Docket  No.  89F-0178] 

Sequa  Ctiemicals;  Ring  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sequa  Chemicals  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  increased  use  of  ethanedial,  polymer 
with  tetrahydro-4-hydroxy-5-methyl- 


2(1//)  pyrimidinone.  propoxylated  as  an 
insolubilizer  for  starch-based  coatings  in 
the  production  of  paper  and  paperboard. 

FOR  FURTHER  INFORMATION  CONTACT 

GiUian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  StaL  1786  (21 
U.S.C  348(b)(5])).  notice  is  given  that  a 
petition  (FAP  9B4134)  has  been  filed  by 
Sequa  Chemicals.  One  Sequa  Dr., 
Chester.  SC  29706-0070.  proposing  that 
S  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  increased  use  of 
ethanedial  polymer  with  tetrahydro-4- 
hydroxy-5-methyl-2(lW)  pyrimidinone, 
propoxylated  as  an  insolubilizer  for 
strach-based  coatings  in  the  production 
of  paper  and  paperboard. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environemtal 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated.  May  26. 1989. 
Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-13414  Filed  6-fr-89:  8:45  am| 

BiUJNG  COOE  41M-01-M 


Food  And  Drug  Administration 
(Docket  No.  89F-01791 

Unifoyal  Ctiemical  Co.,  Inc.;  Filing  of 
Food  Addithf  e  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Uniroyal  Chemical  Co..  Inc.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  4.4'-bis(a,  a'- 
dimethylbenzyl)diphenylamine  as  an 
antioxidant  for  polypropylene  intended 
for  food-contact  use. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutintion  (HFF-335).  Food  and 
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Drug  Administration,  200  C  St.  SW.. 
Washington.  EX:  20204.  202-472-5600. 
•wn^MiNTAiiv  iNTOfUNATKNC  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  40e(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  7B4019]  has  been  filed  by 
Uniroyal  Chemical  Co..  Inc..  World 
Headquarters,  Middlebury,  CT  06749. 
proposing  that  9  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  4,4'-bis(a,  a'- 
dimethylben2yl]diphenylamine  as  an 
antioxidant  for  polypropylene  intended 
for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  30. 1969. 

Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-13446  Filed  6-6-80: 8:45  am] 

MLLMQ  COOC  41M-01-M 


Food  and  Drug  Administration 

(Docket  No.  •9M-01701 

Meadox  Medicals,  Inc^  Premarket 
Approval  of  the  Microvekg)  Doul>le 
VekMir  Graft  WHh  Hemashieid® 

AOCNCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Meadox 
Medicals,  Inc..  Oakland,  NJ.  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Microvel*  Double  Velour  Graft  with 
Hemashieid*.  Afeter  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  April  26, 1989,  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  July  7. 1989. 

AOOHCSS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 


Administration,  Rm.  4-62.  5600  Fishers 

Lane.  Rockville,  MD  20857. 

TON  nmTNm  intohmation  contact: 

Lisa  M.  Kennell,  Center  for  Devices  and 

Radiological  Health  (HFZ-450).  Food 

and  Drug  Administration.  8757  Georgia 

Ave..  Silver  Spring.  MD  20910,  301-427- 

7559. 

SUPPLEMENTARY  INFORMATION:  On 

February  25, 1988,  Meadox  Medicals, 
Inc.,  Oakland.  NJ  07436.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Microvel*  Double 
Velour  Graft  with  Hemashieid*.  The 
graft  is  indicated  for  replacement  or 
repair  of  arteries  affected  with  eitlier 
occlusive  or  aneurysmal  disease.  The 
graft  is  not  indicated  for  use  as  a 
coronary  artery  replacement,  arterio- 
venous access  device,  or  patch  material. 

On  November  28. 1988,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  26, 
1989,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  it  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approval  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Usa  M.  Kennell  (HFZ- 
450).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
ts  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 


the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  ocoir,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  7, 1989,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h))]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  30, 1969. 

Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 

[FR  Doc  89-13415  Filed  6-e-89;  8:45  am] 

aiUJNO  COOC  41«0-01-«l 


National  institutes  of  Healtti 

Meeting  of  the  Biomedical  Research 
Support  Sut>committee  of  ttie  General 
Research  Support  Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Research  Support 
Subcommittee  (BRS)  of  the  General 
Research  Support  Review  Committee 
(GRSRC).  Division  of  Research 
Resources  (DRR),  National  Institutes  of 
Health.  June  21. 1989,  Building  31A. 
Conference  Room  3. 9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  21,  from  9:30  a.m.  to 
adjournment  to  discuss  program  policies 
and  options  concerning  the  Biomedical 
Research  Support  Grant  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mr.  Michale  Fluharty,  Public  Affairs 
Specialist,  DRR,  Westwood  Building, 
Room  857.  5333  Westbard  Avenue. 
Bethesda.  Maryland  2089Z  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the 
Subcommittee  members  upon  request. 
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Dr.  John  A.  Beisler.  Executive 
Secretary.  Biomedical  Researdi  Support 
Subcommittee  of  the  General  Researdi 
Support  Review  Committee.  (301)  496- 
6743.  will  furnish  substantive  program 
information  upon  request,  and  will 
receive  any  comments  pertaining  to  this 
aimouncement 

(Catalogues  of  Federal  Domestic  Assistance 
Program  No.  13.337,  Biomedical  Researdi 
Support  National  Institutes  of  Health). 

Dated:  June  5, 1980. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIK 
[FR  Doa  80-13648  Filed  6-6-80: 8.-45  am] 
BNJJNa  OOOE  414S-tMI 


Put)iic  Health  Service 

Nationailnstttutes  of  Heslth; 
Statement  of  Organization,  Functions, 
and  Detogatlons  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27, 1975),  as 
amended  most  recently  at  54  FR  11060, 
Mardi  16, 1969),  is  amended  to  reflect 
the  changes  indicated  below  in  the  titles 
of  the  programs  of  the  National  Institute 
of  Allergy  and  Infectious  Diseases 
(NIAID)  (HNM).  These  changes  vsdll 
more  deariy  reflect  the  organizations' 
reporting  relationship  to  the  Director. 
NIAID. 

Section  HN-B,  Organization  and 
Functions  is  amended  by  retitling  the 
following  programs  as  indicated: 

(1)  Under  the  heading  National 
Institute  of  Allergy  and  Infectious 
Diseases  (HNM): 


FonnerTitla 

Inta^mural  Research 
Program  (HNM-2). 

Acquired 
Immunodeficiency 
Syndrome  Program 
(HNM-3). 

Microbiology  and 
Infectioua  Oiaeatea 
Program  (HNM-5). 

Allergy.  Immunology  and 
Transplantation 
Program  (HNM-S). 

Extramural  Activities 
Progrwn  (HNM-7). 


Revised  Title 

Division  of  Intramural 

Research  (HNM2) 
Division  of  Acquired 
Immunodeficiency 
Syndrome  (HNM3) 

Division  of 

Microbiology  and 

Infectious  Diseases 

(HNMS) 
Division  of  Allergy. 

Immunology  and 

Transplantation 

(HNMS) 
Division  of  Extramural 

Activities  (HNM7) 


Date:  May  26, 1980. 
WUfotd  |.  Forbush, 
Director,  Office  of  Management,  PHS. 
[FR  Doc.  80-13487  Filed  6-6-80;  8:45  am] 
I  COOe  4MS-01-II 


Health  Resources  and  Services 
Administration;  Statement  of 
Of  gantaitlons.  Function  and 
Delegation  of  Authority 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38418-24,  August  31. 
1982  as  amended  most  recently  at  54  FR 
19238-39,  May  4, 1988)  is  amended  to 
reflect  the  establishment  of  the  Division 
of  Quality  Assurance  and  Liability 
Management,  Bureau  of  Health 
Professions,  within  the  Health 
Resources  and  Services  AdministratioiL 

Under  HB-10,  Organization  and 
Functions,  amend  the  following 
functional  statements  within  HRSA. 

1.  Under  the  Bureau  of  Health 
Professions  (HBPlJ  add  the  following 
after  the  functional  statement  for 
Division  of  Disadvantaged  Assistance 
(HBP6J: 

Division  of  Quality  Assurance  and 
Liability  Management  (HBP7).  Serves  as 
the  focal  point  writhin  the  Public  Health 
Service  (PHS)  for  medical  dental 
nursing  and  other  health  professions' 
quality  assurance  efforts  and  holds  lead 
responsibility  for  Departmental 
activities  related  to  the  National 
Vaccine  Injury  Compensation  Program. 
Works  in  coordination  with  PHS 
Agencies,  the  Department  and  other 
Federal  entities.  State  licensing  boards, 
and  national  State  and  local 
professional  organizations. 

Specifically:  (1)  Proposes  PHS 
guidelines  for  (a)  credentials 
assessment,  granting  of  privileges,  and 
monitoring  and  evaluation  programs  for 
physicians,  dentists,  and  other  health 
care  professionals,  (b)  professional 
review  of  speciBed  medical  events  in 
the  health  care  system,  and  (c)  risk 
management  and  utilization  reviews;  (2) 
collaborates  with  the  public  and  private 
sectors  regarding  quality  assurance  and 
risk  management  issues;  (3)  participates 
with  the  entities  involved  with 
competency  assurance  activities;  (4) 
encourages  evaluation  and 
demonstration  projects  and  research 
concerning  quaUty  assurance,  medical 
liability  and  malpractice;  (5)  upon 
request,  provides  technical  assistance  to 
States  undertaking  malpractice  reform; 
(6)  provides  staff  to  and  coordinates  the 
activities  of  the  PHS  Interagency 
Advisory  Council  on  Quality  Assurance 
and  Risk  Management;  (7)  provides 
executive  secretariat  services  for  the 
Advisory  Commission  on  Childhood 
Vaccines;  (6)  undertakes  other  quality 
assurance  and  risk  management 
development  efforts;  (9)  administers  the 


National  Practitioner  Data  Bank  as 
authorized  under  Title  IV  of  the  Health 
Care  Quality  Improvement  Act  of  1966 
and  section  5  of  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1987;  (10)  evaluates 
petitions  for  compensation  under  the 
National  Vaccine  Injury  Compensation 
Program  (NVICP)  throt^  a  medical 
review  and  assessment  of 
compensability  for  all  complete  claim 
files;  (11)  tracks  awards  for 
compensation  under  the  NVICP;  and  (12) 
proposes  revisions  to  the  Vaccine  Injury 
Table. 

Date:  May  25. 1680. 
Wilfbrd ).  Fotbush. 
Director,  Office  of  Management 
[FR  Doc  89-13488  Filed  6-6-89: 8:45  am] 
SaiMO  COOC  4MS-1S4I 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WMKfe  Servic* 

Receipt  of  Applications  for  Permits 

The  foUonving  applicants  have  appUed 
for  permits  to  conduct  certain  activities 
writh  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.) 

Applicant  Priour  Brothers  Ranch. 
Ingram,  TX,  PRT-70n02 

The  applicant  requests  an  amendment 
to  their  existing  permit  to  cull  excess 
male  capitve-bred  Eld's  deer  [Cervus 
eldi]  via  sport-hunting  for  the  purpose  of 
continued  maintenance  of  the  herd  and 
thereby  enhancement  of  survival  of  the 
species.  The  appUcant  is  already 
authorized  to  cull  barasingha  [Cervus 
duvauceh")  and  red  lechwe  [Kobus 
leche)  via  sport-himting.  Animals  are  to 
be  hunted  by  both  U.S.  and  foreign 
citizens.  Export  authorization,  is 
therefore,  also  requested. 
Applicant  Priour  Brothers  Ranch, 
Ingram.  TX.  PRT-738109 

The  applicant  requests  a  permit  to 
export  the  shoulder  and  head  motmt  of 
one  male  barasingha  [Cervus 
duvauceli],  culled  from  applicant's 
capitve  herd,  as  authorized  under  PRT- 
707102.  Trophy  to  be  exported  to  Mr. 
Arnold  Alward,  New  BrunswicIc 
Canada. 

Applicant  Hawthorn  Corporation. 
Grayslake,  IL.  PRT-738103 

The  applicant  requests  a  permit  to 
import  2  male  and  4  female  capitve  bom 
tigers  [Panthera  tigris)  from  Japan. 
These  tigers  are  the  progency  of 
applicant's  own  tigers  currently  on  tour 
in  japan.  The  tigers  will  be  imported  for 
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purposes  of  exhibition  and  captive 
breeding.  In  the  future,  the  applicant  will 
exf>ort  and  reimport  these  animals  for 
the  same  purposes. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432, 4401  N.  Fairfax  Dr.,  Arlington. 
VA  22203,  or  by  writing  to  the  Director. 
U.S.  Office  of  Management  Authority, 
P.O.  Box  3507,  Arlington,  Virginia  22203- 
3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  May  sa  1968. 
Karen  S.  WUlaoD. 

Acting  Chief,  Branch  of  Permits.  U.S.  Office  of 
Management  Authority. 
(FR  Doc.  89-13527  Filed  6-6-89;  8:45  am| 
MUMQ  CODE  4t10-AIMI 


Burtau  of  Indian  Affair* 

Ranking  of  Applicants  for  Planning  of 
Naw  Inatttutas 

action:  Notice  of  ranking. 

summary:  This  notice  is  published  to 
inform  all  Tribal  applicants  of  the 
ranking  for  Planning  of  New  Institutions 
(PONI)  requests  for  construction  and/or 
renovations  of  detention  facilities  in 
Indian  country.  The  notice  requesting 
applications  was  published  in  the 
Federal  Register  on  December  9, 1988 
(Vol.  53.  No.  237.  page  49796). 

Thirty-seven  (37)  applications  were 
received,  four  of  which  were  not  graded 
since  they  were  postmarked  after  the 
established  deadline  of  February  13, 
1989. 

Two  other  applications  were  not 
graded  because  they  had  already 
completed  PONI  programs.  These  two 
applications  will  be  maintained  at  the 
Division  of  Law  Enforcement  Services 
OfHce  until  the  1989  PONI  programs 
have  been  completed.  Following  that 
they  will  be  in  competitive  status  with 
the  other  applicants  for  the  1989 
construction/renovation  selection. 
Thirty-one  applicants  were  received  and 
evaluated  by  a  five  member  committee 
with  representation  from  Bureau  of 
Indian  Affairs,  Division  of  Law 
Enforcement  Services,  Division  of  Drug. 
Alcohol  and  Substance  Abuse,  and  the 
Branch  of  Judicial  Services. 

The  thirty-one  applications  were 
scored  by  each  of  the  five  committee 


members  based  upon  established 
criteria  and  point  values.  The  individual 
criteria  scores  were  then  acciunulated, 
totaled  and  averaged.  The  results  of  this 
evaluation  process  are  as  follows: 

Ranking  and  Applicant's  Name 

1.  Sac  and  Fox  Nation  of  Oklahoma 

2.  Ute  Mountain  Ute  Tribe 

3.  Gila  River  Indian  Community 

4.  Salt  River  Pima/Maricopa  Indian 
Community 

5.  Colville  Confederated  Tribes 

6.  Confederated  Tribes  of  the  Umatilla 
Indians 

7.  Eight  Northern  Pueblos 

8.  San  Carlos  Apache  Tribe 

9.  Three  Affiliated  Tribes  of  Fort 
Berthold 

10.  Mississippi  Band  of  Choctaw  Indians 

11.  Blackfeet  Nation 

12.  Mescalero  Apache  Tribe 

13.  Spokane  Tribe  of  Indians 

14.  Pascua  Yaqui  Tribe 

15.  Native  Village  of  Kotzebue 

16.  Mille  Lacs  Band  of  Chippewa  Indians 

17.  Lower  Brule  Sioux  Tribe 
1ft  Fort  Mojave  Tribe 

19.  Oglala  Sioux  Tribe 

20.  Navajo  Nation — Shiprock 

21.  Shoshone  and  Arapaho  Tribes 

22.  Colorado  River  Indian  Tribes 

23.  Devil's  Lake  Sioux  Tribe 

24.  Navajo  Nation — Cro%vnpoint 

25.  Navajo  Nation — Chinle 

26.  Confederated  Salish  and  Kootenai 
Tribes 

27.  Navajo  Nation — Fort  Defiance 

28.  Fori  Belknap  Agency 

29.  Cocopah  Indian  Tribe 

30.  Navajo  Nation— Tuba  City 

31.  Reno  Sparks  Indian  Colony 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Warren  LeBeau,  Staff  Assistant 
Detention,  Division  of  Law  Enforcement 
Services,  Marana,  Arizona,  (602)  629- 
5406  or  Mr.  Robert  Montoya,  Facility 
Management  and  Construction  Center. 
(505)  766-2846. 

WJ>.  RagMlale. 

Assistant  Secretary^ndian  Affairs. 
[FR  Doc.  89-13413  Filed  6-4-69;  8:45  am] 

MLUNQ  CODE  4310-02-M 


Buraau  of  Land  Managamant 

[l(>-020-0»-441(M)8] 

Burtay  District  Advlaory  Council 
Maating 

AQENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Meeting  for  Burley 

District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  that 
the  Burley  District  Advisory  Council  will 


meet  on  July  19, 1969.  The  meeting  will 
convene  at  9:30  a.m.  in  the  Conference 
Room  of  the  Bureau  of  Land 
Management  Office  at  200  South  Oakley 
Highway,  Burley,  Idaho. 

Agenda  items  are;  (1)  Reorganization 
of  the  Council,  (2)  AD  HOC  Committee 
report  on  unauthorized  dumping  on 
public  lands,  (3)  Wildlife  programs  in 
Idaho.  (4)  Broom  snakeweed  infestation 
update.  (5)  Noranda  mining  proposal 
update,  and  (6)  Status  of  the  deer 
feeding  program.  A  field  tour  will  leave 
the  District  Office  at  1:30  p.m.  and  return 
at  4KX)  p.m. 

This  meeting  is  open  to  the  general 
public.  The  comment  period  for  persons 
or  organizations  wishing  to  make  oral 
statements  to  the  Council  will  start  at 
11:30  a.m.  Anyone  wishing  to  make  an 
oral  statement  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
Route  3.  Box  1.  Burley,  Idaho  83318,  prior 
to  the  start  of  the  meeting.  Depending 
upon  the  number  of  persons  wishing  to 
make  statements,  a  per  time  limit  may 
be  established  by  the  District  Manager. 
Written  statements  may  also  be  filed. 
Individuals  wishing  to  attend  the  field 
tour  must  provide  their  own 
transportation. 

Minutes  of  the  Council  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  the  public 
inspection  during  regular  business 
hours. 

DATE:  July  19. 1989. 

ADDRESS:  Bureau  of  Land  Management. 
Burley  District  Office,  Route  3,  Box  1. 
Burley,  Idaho  833ia 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  L  Quinn,  Burley  District 
Manager,  (208)  678-5514. 

Dated:  May  30, 1989. 
Gerald  L  Quinn, 
District  Manager. 
[FR  Doc.  89-13453  Filed  6-6-89;  8:45  am) 

MLUNQ  COOE  431(MiO-M 

[WY-010-O»-4332-O4] 

Boundary  Modification  for  tha  Cadar 
Mountain  Wiidamess  Study  Araa 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Boundary  Modification  for  the 

Cedar  Mountain  Wilderness  Study  Area 

(WY-010-222). 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  boundary  of 
the  Cedar  Mountain  Wilderness  Study 
Area  (WY-010-222)  has  been  modified 
(due  to  availability  of  new  information) 
to  exclude  approximately  10  acres  of 
public  lands  not  meeting  the  minimum 


mandatory  wilderness  characteristics. 
The  location  of  the  boundary 
modification  is  Sixth  Principal  Meridian, 
Washakie  County,  Wyoming  T.  45  N..  R. 
94  W..  Sections  15  and  22.  A  portion  of 
these  lands  have  been  irrigated  (prior  to 
FLPMA)  for  cropland  and  are  in 
agricultural  trespass.  The  revised 
boundary  description  narrative  would 
be  changed  from: 

then  east  to  the  center  of  Section  21; 

then  north  to  the  east  bank  of  the  Big  Horn 
River  then  northeasterly  along  the  east  bank 
to  the  south  line,  NEy4NEy4.  Section  21;  then 
east  along  that  line  to  the  east  line  of  Section 
21:  then  north  to  the  ME  comer  of  Section  21: 
then  east  and  north  along  the  property  line 
t>etween  public  and  private  lands  in  Section 
15  to  the  center  of  the  east  line  of  Section  15; 


to: 

then  east  to  the  center  of  Section  21; 

then  north  to  the  east  bank  of  the  Big  Horn 
Riven  then  northeasterly  along  the  east  bank 
to  the  south  line,  NEV4NEV'4.  Section  21.  then 
east  along  that  line  to  the  east  line  of  Section 
21;  then  north  along  the  east  line  of  Section  21 
to  the  Muirhead  allotment  boundary  fence. 
Then  north  easterly  along  the  Muirhead 
allotment  boundary  fence  (which  is  the  lower 
edge  of  the  native  range]  to  the  property  line 
between  public  and  private  lands  in  l,ot  10 
(SWV4SWy4)  of  Section  15;  then  east  and 
north  along  the  property  line  between  public 
and  private  lands  in  Section  15  to  the 
Muirhead  allotment  boundarj'  fence.  Then 
north  easterly  along  the  Nuirhead  allotment 
boundary  fence  (which  is  the  lower  edge  of 
the  native  range)  to  the  property  line  between 
public  and  private  lands  in  l^t  9  (SEy4NWV4} 
of  Section  15;  then  east  along  that  line  to  the 
center  of  the  east  line  of  Section  15;  Sixth 
Principal  Meridian,  Washakie  County, 
Wyoming. 

This  boundary  modification  of  the 
Cedar  Mountain  WSA  (WY-010-222) 
will  result  in  a  small  change  in  the 
WSA's  size  from  21,570  acres  to  21,560 
acres.  Detailed  maps  of  this  boundary 
change  are  available  in  the  Washakie 
Resource  Area  Office.  Worland  District. 
Wyoming. 

EFFECTIVE  DATE:  June  7, 1989.  This 
boundary  modification  will  remain  in 
effect  for  as  long  as  the  Cedar  Mountain 
WSA  remains  in  wilderness  study  area 
status. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  E.  Goldbach,  District  Outdoor 
Recreation  Planner,  Worland  District 
Office,  Bureau  of  Land  Management, 
P.O.  Box  119.  Woriand,  Wyoming  82401, 
telephone  307-347-9871. 
Ray  Brubaker, 
State  Director. 
(FR  Doc.  89-13452  Filed  6-6-89;  8:45  am] 
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Federal  Regbter  /  Vol.  54.  No.  108  /  Wednesday.  June  7.  1989  /  Notices 


24429 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service. 
action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Falcon  Offshore  Operating  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5183,  Block  236,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Sabine  Pass,  Texas, 
date:  The  subject  DOCD  was  deemed 
submitted  on  May  25, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 


Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  %  250.34  of  Title  30  of 
the  CFR. 

Dated:  May  30. 1969. 

|.  Rogers  Peaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  89-13454  Filed  6-6-89;  8:45  am] 

BIUJNGCOOC  UIO-MA-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-2991 

Certain  Food  Treatment  Ovens, 
Component  Parts  Tt>ereof  and 
Processes  Carried  Out  Tt>ereln; 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  May 
3, 1989,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1337),  on  behalf  of  Heat  and  Control. 
Inc.,  225  Shaw  Road,  S.  San  Francisco. 
California  94080.  The  complaint  was 
supplemented  on  May  19.  and  May  23. 
1989.  The  complaint,  as  supplemented, 
alleged  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  use  within 
the  United  States  after  importation  of 
certain  food  treatment  ovens, 
component  parts  thereof  and  processes 
carried  out  therein,  by  reason  of  alleged 
direct  and  induced  infringement  of  (1) 
claims  1  through  7  of  U.S.  L.etters  Patent 
3,947,241  and  (2)  claims  1.  3,  4  and  11 
through  13  of  U.S.  Letters  Patent 
4,167,585;  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a  - 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
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therein,  is  available  for  inspection 
during  official  businesB  boars  (8:45  a.m. 
to  5:15  pan.)  in  the  Office  (A  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street.  SW..  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Comniission's  TDD 
terminal  on  202-252-1810. 


Pdi  nMrmm  wtowmutiow  contact 
)effi«y  R.  Whieklon,  Esq..  OfRce  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-252-1580. 

Autbocity:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  ISSa  as  amended,  and  in 
i  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure.  53  FR  33034. 33057 
(Aug.  29.  IQSS). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
June  1, 1989,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l}(B]  of  the  section 
337(1]  in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation,  of  certain  food  treatment 
ovens  or  component  parts  thereof,  by 
reason  of  alleged  direct  or  induced 
infringement  of  claims  1,  2.  3, 4,  5, 0  or  7 
of  U.S.  Letters  Patent  3,947,241.  or  (2)  in 
the  use  of  food  treatment  ovens  within 
the  United  States,  after  importation,  to 
carry  out  processes,  by  reason  of  alleged 
direct  or  induced  infringement  of  claims 
1,  3. 4, 11, 12  or  13  of  U.S.  Letters  Patent 
4,167,585,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 

Heat  and  Control,  Inc.,  225  Shaw  Road, 
S.  San  Francisco.  California  94080. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are,  the  parties  upon 
which  the  complaint  is  to  be,  served: 
Koppens  Machinefabriek  B.V., 

Beekakker  11-pb,  5760  AA,  Bakel, 
Netherlands. 
Koppens  Industries,  Inc.,  1625  S/T  Rock 
Mountain  Boulevard,  P.O.  Box  1509, 
Stone  Mountain,  Georgia  30088. 

(c)  Jeffrey  R.  Whieldon,  Esq.,  Office  of 
Unfair  Import.  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Room  401E,  Washington, 


DC  2043&  shatt  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and, 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chieif  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  S  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  53  FR  33034,  33057  (Aug. 
29, 1988).  Pursuant  to  sertions  201.18(d) 
and  210.21(a)  of  the  Commission's  Rtiles 
(19  CFR  201.16(d)  and  53  FR  33034,  33057 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown.  * 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Conunission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commission. 
Kenneth  R.  Masoo, 

Secretary. 

Issued:  June  1, 1989. 
(FR  Doc.  89-13489  Filed  6-6-«9;  8:45  am] 

■tLLMM  CODE  70aO-03-«l 


(tnvMtigatlon  No.  701-TA-293  (Ftowl)  and 
Investigations  Nos.  73t-TA-412  Through 
419  (Flnal)l 

Industrial  B«lts  from  IsrMi,  Italy, 
Japan,  Singapora,  South  Koraa, 
Taiwan,  tha  Unitad  Kingdom,  and  W«at 
Germany 

Determinations 

On  the  bases  of  the  record  * 
developed  in  its  countervaiUng  duty 


investigation,  the  Commission 
determines,'  pursuant  to  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.SX:. 
1671d(b)]  (the  act],  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Israel  of  industrial  belts  ' 
that  have  been  found  by  the  Department 
of  Commerce  to  be  subsidized  by  the 
Government  of  Israel 

On  the  basis  of  the  record  developed 
in  its  antidumping  investigations,  the 
Commission  has  made  its 
determinations  with  respect  to  industrial 
behs,  pursuant  to  section  735(b)  of  die 
Act  (19  U.S.C.  1673d(b)).  In  the 
tabulation  of  the  Commission's 
determinations  which  follows,  a 
determination  of  "affirmative"  indicates 
that  the  Commission  determines  that  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
the  following  products  which  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV):* 


COMnky 

tnvesSoft- 

Product 

Israel 

731 -TA- 
412 
Final) 

V-b8lt»'_ 

Negative.* 

SyndwD- 

Negative.*. 

nous 

tWMS*. 

■  The  record  is  deiined  in  section  207.2(h)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 


*  Commissioners  Ecltes  and  Newquist  dissenting. 
•The  products  covered  by  these  investigatioTU 

are  industrial  belts  and  components  and  parts 
thereof,  whether  cured  or  uncured.  curreirtJy 
classifiable  under  Harmonized  Tariff  Schedule 
(HTS)  subheadings  3928.90.S5.  3»2a9asa.  392&90.57. 

3926.90.59. 392a9o.6a  40io.io.ia  4maia5a 

4010.91.11.  4019  91.15.  4010.91.19,  40ia91.5a 
4010.99.11.  4010.99.15.  4010.99.19,  4010.99  Sa 
5910.00  10.  59ia00.90.  and  732&20.00  (fonncrly 
provided  for  under  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items  358.02ia  35Ai)29a 
356.0610,  358.6090,  358.0800,  358.0900,  358.1100, 
35&1400,  35ai60a  657.252a  773.35ia  and  773,3520). 
The  merchandise  covered  by  these  investigations 
includes  certain  industrial  belts  for  power 
transmission.  These  include  V-belts,  synchronous 
belts,  round  belts,  and  flat  belts,  in  part  or  wholly  of 
rubber  or  plastic,  and  containing  textile  fiber 
(including  glass  fiber)  or  steel  wire,  cord  or  strand, 
and  whether  in  endless  (i.e.,  closed  loop)  belts,  or  in 
belting  in  lengths  or  links.  These  investigations 
exclude  conveyor  belts  and  automobile  belts  as 
well  as  front  engine  drive  belts  found  on  equipment 
powered  by  internal  combustion  engines,  including 
trucks,  tractors,  buses,  and  lift  trucks. 

*  A  determination  of  "negative"  indicates  that  tlw 
Commission  determines  that  an  industry  in  the 
United  Slates  is  not  materially  injured,  nor 
threatened  with  material  injury,  nor  is  the 
establishment  of  an  industry  in  the  United  Stales 
materially  retarded,  by  reason  of  imports  of  such 
products. 
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Cotmtry 

Investiga- 
tion r£: 

Product 

Determination 

Ottwr 

Negative.* 

belts  «. 

My 

731 -TA- 

V/lMttS... 

Affirma- 
twe.»»' 

413 

(Rnal). 

Synctwo- 

Affinna- 

nous 

tive.**' 

belts. 

Other 

Negative.* 

bens. 

Japan 

731-TA- 

V-toeHs 

Affirma- 

414 

tiwe.»" 

(Rnal). 

Synctwo- 

Affimw- 

nous 

tive.'*' 

belts. 

Oltier 

Affirma- 

belts. 

tive.*  •' 

Singa- 

731-TA- 

V-belts 

Affirma- 

pore. 

415 
(Final. 

tive.*  •' 

Synchro- 

Negative.* 

nous 

belts. 

Other 

Negative* 

belts. 

South 

731-TA- 

V-belts 

Negatiye.* 

Korea. 

416 
(F«aO. 

Synchro- 

Negative.* 

nous 

belts. 

Other 

Negative.* 

belts. 

Taiwan 

731 -TA- 
417 
(Rnal). 

v-belts 

Negative.* 

Synchro- 

Negative* 

nous 

belts. 

Other 

Negative.* 

belts. 

United 

731 -TA- 

v-belts 

Negative* 

King- 

418 

dom. 

(FinaO. 

Synchro- 

Negative* 

nous 

belts. 

Other 

Negative.* 

belts. 

West 

731-TA- 

V-belts 

Negative.* 

Germa- 

419 

ny. 

(RnaO. 

Synchro- 

Negative." 

nous 

belts. 

Other 

Affirma- 

belts. 

live.**' 

'  f^or  purposes  of  these  investigations,  V-tietts  are 
defined  as  industrial  V-belts  and  components  and 
parts  thereof,  whether  cured  or  uncured,  for  use  in 
power  transmission,  in  part  or  wholly  of  rubber  or 
plastic,  and  containing  textile  fiber  (indudiog  glass 
fiber)  or  steel  wire,  cord  or  strand,  and  whether  in 
endless  (i.e.,  closed  loop)  belts,  or  m  belting  in 
lenoths  or  links,  currently  classifiable  under  HTS 
subheadings  3926.90.55,  4010.10.10,  4010.10  50, 
5910.00.10,  591000.90,  and  7326.2000  (formerly 
provided  for  under  TSUSA  items  3580210, 
358.0290,  657.2520,  and  773.3520). 
*  Commissioners  Eckes  and  Newquist  dissenting. 
'  Por  purposes  of  these  investigations,  synchro- 
rxxis  twits  are  defined  as  industrial  synchronous 
belts  and  components  and  parts  thereof,  whether 
cured  or  uncured,  for  use  in  power  transmission,  in 
part  or  wholly  of  njbt)er  or  plastic,  and  containing 
textile  fiber  (including  glass  fiber)  or  steel  wire,  cord 
or  strarwj,  and  whether  in  endless  (i.e.,  ctosed  loop) 
t)elts,  or  in  belting  in  lengths  or  links,  currently 
under  HTS  subheadings  3926.90.56, 
3926.90.59,  3926.90.60,  4010.91.11, 
4010.91.19,  4010.9150,  4010.99.11, 
4010.99.19,  401099.50,  5910.00.10, 
5910.00.90,  and  7326.20.00  (fonnerly  provkted  for 
under  TSUSA  items  358.0610.  358.6090,  358.0600, 


classifiable 
3926.90.57, 
4010.91.15, 
4010.99.15, 


358  0900,  358.1100.  358.1400,  358.1600,  657.2520 
773.3510,  and  773.3520). 

*  For  puiposes  of  these  investigations,  ottier  belts 
are  defined  as  industrial  belts  and  componente  and 

parts  thereof .  other  than  V-betts  and  synchronous  belts 
and  components  and  parts  thereof,  whether  cured  or 
uncured,  for  use  m  power  transmission,  m  part  or  wholly 
o<  rubber  or  ptestk;,  and  containing  textile  f*)er 
(including  glass  fiber)  or  steel  wre,  cord  or  strand,  and 
whether  in  endtess  fi.e.,  ctosed  kxx))  belts,  or  m  belting 
in  lengths  or  Knks,  currently  classifiable  under  HTS 
subheadings  3926.90.56,  3926.90.57,  3926.90  59 
392690.60,  4010.91.11,  4010.91.15.  4010  9119 
401091.50,  4010.99.11,  4010.9915.  4010.9919 
4010.99.50,  5910.00.10,  5910.00  90,  and  7326.2000 
(lonnerty  provkled  for  under  TSUSA  items  358  0610 
358.6090,  358  0800,  358.0900,  358  1100,  358  1400 
358.1600,  657.2520,  773.3510.  and  773.3520). 

•Chairman  Brunsdale,  Vwe  Chairman  Cass,  and 
Commissioner  Lodwnck  dissenting. 

•  Commisskxiers  Eckes  and  Nevwjuist  determine 
that  an  irxlustry  in  the  United  States  is  materially 
i.ijured  by  reason  of  the  subject  imports.  Commis- 
sioner Rohr  determines  ttiat  an  industry  in  ttie 
United  States  is  threatened  with  material  injury  ijy 
reason  of  the  subject  imports.  Commissiooer  Rohr 
hjrtt>er  determines,  pursuant  to  19  USC 
1673d(b)(4)(B),  that  he  wouW  not  have  found  nrwten- 
al  injury  but  for  the  suspenston  of  liquklatjon  of 
entries  of  ttie  mercfiandise  under  investigation. 

'  Commlssk>ners  Eckes,  Rotv,  and  Newquist  also 
detemiine,  pursuant  to  19  U.S.C.  1673d(b)(4)(A),  tt»at 
cntical  arcumstances  do  not  exist  such  that  it  is 
necessary  to  impose  tfie  duty  retroactively. 

•Commissioners  Eckes  and  Newquist  dissenting. 

Background 

Following  preliminary  determinations 
by  the  U.S.  Department  of  Commerce 
that  imports  of  industrial  belts  from 
Israel  and  South  Korea  '  •  are  being 
subsidized  by  the  CJovemments  of  Israel 
and  South  Korea  and  that  imports  of 
industrial  belts  from  Israel.  Italy.  Japan, 
Singapore,  South  Korea,  Taiwan,  the 
United  Kingdom,  and  West  Germany  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  the  U.S.  International  Trade 
Commission,  effective  December  2, 1988, 
instituted  investigations  Nos.  701-TA- 
293  and  295  (Final)  and,  effective 
February  1, 1989,  instituted 
investigations  Nos.  731-TA-412  through 
419  (Final)  under  sections  705(b)  and 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b)  and  1673d(b))  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  such  merchandise.  Notice  of 
the  institution  of  the  Commission's  final 
investigations,  and  of  the  public  hearing 
to  be  held  in  connection  therewith,  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 


•  Commerce's  preliminary  countervailing  duty 
(CVD)  determination  with  respect  to  Singapore  was 
negative,  53  FR  48677,  Dec.  2, 1988. 

•Commerce's  final  CVD  and  LTFV  determinations 
were  published  in  the  Fedmal  Rbgistm  of  Apr.  18. 
1989.  Commerce's  final  CVD  determinations  with 
respect  to  Singapore  and  South  Korea  were 
negative;  therefore,  the  Commission  is  only  required 
to  make  a  CVD  injury  determination  with  respect  to 
subsidized  imports  from  Israel  inv.  Na  701-TA-293 
(Final). 


Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
February  15. 1989  (54  FR  6970).  The 
hearing  was  held  in  Washington.  DC  on 
April  27. 1989.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  31. 
1989.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2194 
(May  1989).  entitled  "Industrial  Belts 
from  Israel.  Italy,  Japan.  Singapore, 
South  Korea,  Taiwan,  the  United 
Kingdom,  and  West  Germany: 
Determinations  of  the  Commission  in 
Investigations  Nos.  701— TA-293  (Final) 
and  731-TA-412  through  419  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigations." 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  fune  1, 1989. 
(FR  Doc.  89-13490  Filed  6-&-89:  8:45  am] 

BIUJNG  COOE  702O-«3-M 

INTERSTATE  COMMERCE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  RHy  Houser  (202)  275-6723. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ray 
Houser.  Interstate  Commerce 
Commission,  Room  1319. 12th  and 
Constitution  Ave.,  NW.,  Washington. 
DC  20423  and  to  Gary  Waxman,  Office 
of  Management  and  Budget,  Room  3228 
NEOB.  Washington.  DC  20503,  (202)  395- 
7340. 

Type  of  Clearance:  Extension 

Bureau /Office:  Bureau  of  Accoimts 

Title  of  Form:  Recordkeeping  rate- 
making  organizations 

OMB  Form  No.:  3120-0116 

Agency  Form  No.:  NA 

Frequency:  Recordkeeping 

Respondents:  Surface  Transportation 
Carriers  (when  required) 

No.  of  Respondents:  70 

Total  Burden  Hrs.:  140  (average  2 
burden  hours  per  rate-making 
organization) 

Brief  Description  of  the  need  &  proposed 
use:  Carriers  are  required  to  produce 
the  necessary  records  when  needed 
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by  the  Commission  in  rate-adjustment 
proceedings. 
Norata  R.  McG«e, 

Secretory. 

[FR  Doc.  89-13505  Filed  9-6-89:  a-45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50344] 

Portland  General  Electric  Co.;  Tro{an 
Nuclear  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

In  the  Matter  of  Portland  General  Electric 
Coapany,  The  City  of  Eugene,  Oregon. 
Pacific  Power  and  Liglit  Dimpany. 

The  U.S  Nuclear  RRgulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-1 
issued  to  Portland  General  Electric 
Company,  et  al.,  (the  licensee),  for 
operation  of  Trojan  Nuclear  Plant, 
located  in  Columbia  County,  Oregon. 

Environmental  AssessoMOt 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  amend  the  Trojan  license  by  a 
Technical  Specification  (TS)  change  that 
will  allow  modiHcations  to  be  made  to 
the  Control-Auxiliary-Fuel  Building 
Complex  which  will  result  in  up  to  a  net 
three  percent  increase  in  lateral  shear 
forces  on  any  story. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  February  10, 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  would 
reviae  TS  5.7.2.2.a  to  allow  modifications 
to  the  Control-Auxiliary-Fuel  Building 
Complex  (the  Complex)  which  result  in 
up  to  a  net  3  percent  increase  in  lateral 
shear  forces  on  any  story.  Troian 
Technical  Specification  5.7.2  currently 
provides  restrictions  on  the  design 
provisions  of  the  Complex.  One  of  these 
restrictions,  as  stated  in  TS  5.7.2.2.a,  is 
that  no  modifications  which  will  result 
in  a  net  1  percent  increase  in  lateral 
shear  forces  on  any  story  of  the 
Complex  shall  be  performed  without 
prior  approval  by  the  Nuclear 
Regulatory  Commission. 

In  designing  modifications  to  imporve 
Control  Building  ventilation,  the  licensee 
determined  that  modifications  would 
require  up  to  a  3  percent  increase  in 
lateral  shear  forces  for  walls  in  the 
Control  Building.  Therefore,  a 
reevaluation  of  the  structure  was 
performed  using  the  same  (STARDYNE) 


Rnite  element  computer  code,  but 
assuming  a  3  percent  increase  in  lateral 
shear  forces  rather  than  the  one  percent 
originally  assumed.  For  the  reevaluation, 
all  the  weights  used  in  the  original 
STARDYNE  code  were  increased  by  3 
percent,  and  the  effects  of  those  weights 
on  the  shear  wall  capacity-to-force 
ratios,  intrastructure  displacements,  and 
floor  response  spectra  were  evaluated. 
The  results  of  the  reevaluation,  based  on 
an  effective  increase  by  3  percent  of  all 
shear  forces,  indicate  that  all  of  the 
structural  components  remain  well 
within  their  allowable  stresses  and  their 
load  capacities  are  greater  than  their 
load  demands. 

Environmental  Impacts  of  the  Proposed 
Action 

In  performing  its  evaluation,  the  staff 
determined  that  the  increase  in  loading 
allowed  by  this  amendment  does  not 
overstress  any  structural  component  All 
remain  well  within  allowable  stresses  so 
that  margins  of  safety  with  which  the 
building  was  designed  are  not  reduced. 
Since  margins  of  safety  designed  into 
the  building  are  not  reduced,  the 
proposed  action  would  not  involve  a 
significant  change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated,  nor  does  it  involve 
a  new  or  different  kind  of  accident. 
Consequently,  any  radiological  releases 
resulting  from  an  accident  would  not  be 
significantly  greater  than  previously 
determined.  The  proposed  amendment 
does  not  otherwise  affect  routine 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiologicai 
impacts,  the  proposed  amendment  does 
not  affect  noru-adiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiologicai  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  4. 1989  (54  FR 
19270).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 


Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  to  Trojan 
Nuclear  Plant,  dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  the  proposed 
action  will  have  no  significant  adverse 
effect  on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  10, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC  20555,  and  at  the  Portland  State 
University  Library,  731  S.W.  Harrison 
Street,  Portland,  Oregon  97207. 

Dated  at  Rockviille,  Maryland,  this  1st  day 
of  June  1989. 

For  the  Nuclear  Regulatory  CkiRunission. 
Harry  Rood, 

Acting  Director,  Project  Di recta  rate  V, 
Division  of  Reactor  Projects  III,  IV,  Vond 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  89-13508  Filed  6-6-89;  8:45  am) 

BNJJNOCOOE  7SM-0V4I 


Program  for  Resolution  of  Generic 
Iseuee  Related  to  Nuclear  Power 
Plants;  Policy  Statement 

AOCNCV:  Nuclear  Regulatory 
Commission. 

action:  Policy  statement;  withdrawal. 

summary:  The  Nuclear  Regulatory 
Commission  is  hereby  revoking  tfie  1978 
Policy  Statement  "Program  for 
Resolution  of  Generic  Issues  Related  to 
Nuclear  Power  PtanU''  (43  FR  1565, 
January  10, 1978). 

EFFECTtvc  date:  June  7. 1989. 
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FOR  FUNTHCN  MHMUNATION  CONTACT: 

William  Milstead.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  extension  492-3742. 

SUPPUUMMTARY  INFORMATION:  Policy 

Statements  have  generally  been  issued 
by  the  Commission  to  provide  the  staff, 
the  industry  and  the  public  with 
guidance  on  new  issues,  programs,  or 
concerns  prior  to  formally  implementing 
regiilations  or  other  actions  to  address 
these.  Such  was  the  case  in  1978  when 
the  Commission  issued  the  Policy 
Statement  "Program  for  Resolution  of 
Generic  Issues  Related  to  Nuclear 
Power  Plants"  (43  FR  1565, 1/10/78). 
Since  the  issuance  of  this  Policy 
Statement  the  Commission's  program  to 
resolve  generic  issues  has  undergone 
many  reviews  and  changes.  These 
changes  and  the  ciurent  program  are 
described  in  the  following  documents: 

RES  Office  Letter  1,  Revision  1, 
"Procedure  for  Identification. 
Prioritization,  and  Tracking  of  the 
Resolution  of  Generic  Issues,"  March  22, 
1989. 

RES  Office  Letter  2,  "Procedure  for 
Obtaining  Regulatory  Impact  Analysis 
Review  and  Support,"  November  18, 
1988. 

RES  Office  Letter  3,  "Revision  2, 
Procediue  and  Guidance  for  the 
Resolution  of  Generic  Issues,"  March  27, 
1989. 

NUREG-0933.  "A  Prioritization  of 
Generic  Safety  Issues,"  revised 
semiannually. 

"Generic  Issues  Management  Control 
System  (GIMCS),"  published  quarterly. 

"Safety  Issues  Management  System 
(SIMS)  Procedures"  June  8, 1988. 

"US  Nuclear  Regulatory  Commission 
Annual  Report  to  Congress,"  published 
annually. 

Each  of  these  documents  is  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC. 

Accordingly,  the  1978  Policy 
Statement  no  longer  reflects  the  current 
Generic  Issues  Management  Program 
and  the  Commission  has  elected  to 
withdraw  the  1978  Policy  Statement 
from  the  public  record. 

Dated  at  Rockville,  MD  this  31st  day  of 
May,  1989 

For  The  Nuclear  Regulatory  CommiMion. 

Samuel  |.  CfaUk, 

Secretary  of  the  Commission. 

[FR  Doc.  89-13407  Filed  6-4-89;  8:45  am] 
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[Docket  Na  30-16055 
19089-01  EA«5-60] 


Advanced  Medical  Syttema,  Inc, 
Geneva,  Ohio;  Order  Impoatng  dvN 
Monetary  Penalties 

I 

Advanced  Medical  Systems,  Inc..  121 
North  Eagle  Street  Geneva,  Ohio,  44041 
("AMS"  or  the  "licensee"),  is  the  holder 
of  Byproduct  Material  License  No.  34- 
19089-01  issued  by  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission")  pursuant  to  10  CFR  Part 
30.  The  license  authorizes  possession 
and  use  of  150,000  curies  of  cobalt-W  as 
solid  metal,  150,000  curies  of  cobalt-60 
sealed  sources,  and  40,000  curies  of 
cc8ium-137.  The  license  further 
authorizes  the  installing,  servicing, 
maintaining,  and  dismantling  of 
radiography  and  teletherapy  units.  The 
license,  originally  issued  on  November 
2, 1979,  was  renewed  on  June  25, 1086, 
with  an  expiration  date  of  October  31, 
1986.  The  license  is  currently  under 
timely  renewal  as  specified  in  10  CFR 
2.109. 

n 

An  NRC  safety  inspection  of  AMS' 
activities  under  the  license  was 
conducted  on  February  21  and  22, 1985. 
During  the  inspection,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice]  was  served  upon  the  Ucensee 
by  letter  dated  June  28, 1985.  The  Notice 
states  the  natiu%  of  the  violations,  the 
provisions  of  the  Commission's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalties  proposed  for  the  violations. 
Two  responses  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  were  received  from  the 
licensee  dated  July  31, 1985.  In  its 
responses,  the  licensee  denied  all 
violations  in  the  Notice  and  requested 
that  the  proposed  civil  penalties  be 
remitted.  As  a  result  of  apparently 
erroneous  information  contained  in  the 
licensee's  response,  the  NRC  Region  III 
Office  of  Investigations  (01)  conducted 
an  investigation  during  the  period 
August  16. 1985  throiJ#  June  24, 1986. 
The  investigation  findings  supported  all 
violations  set  forth  in  the  June  28, 1985 
Notice.  On  May  24, 1988,  the  licensee 
amended  its  July  31, 1985  response  to  the 
Notice  striking  its  response  to  Violation 
A  and  admitting  that  violation  occurred. 


m 

After  consideration  of  the  licensee's 
responses  and  the  statements  of  fact 
explanation,  and  argument  for  remission 
or  mitigation  contained  therein  and  the 
results  of  the  OI  investigation,  the 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and 
Operational  Support  has  determined,  as 
set  forth  in  the  Appendix  to  this  Order, 
that  the  violation  occurred  as  stated  and 
that  the  penalty  proposed  for  the 
violations  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  42  U.S.C.  2282,  and 
10  CFR  2.205,  it  is  hereby  ordered  that 

The  licensee  pay  civil  penalties  in  the 
amount  of  Six  'Thousand  Two  Hundred 
Fifty  Dollars  ($6,250)  within  thirty  (30) 
days  of  the  date  of  this  Order,  by  check, 
draft,  or  money  order,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy  of 
the  hearing  request  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  Regional 
Administrator,  Region  III,  U.S.  Nuclear 
Regulatory  Commission,  799  Roosevelt 
Road,  Glen  Ellyn.  Qlinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 


Civil  Penalties  referenced  in  Section  0 
above;  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  \he  Nuclear  Regulatory  Conuniuion. 
Dated  at  Rockville.  Maryland  thia  30th  day 
of  May  1968. 

Hugh  L  Tbompaoii.  |r., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and 
Operational  Support 

Appendix — Evaluations  and 
Cooclusioos 

On  June  28, 1985,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  inspection  conducted  on 
February  21  and  22. 1985.  The  licensee 
responded  to  the  Notice  in  two  letters  dated 
July  31. 1985.  In  its  response  letters,  the 
licensee  denied  the  four  violations  that  were 
identified  in  the  Notice  and  protested  the 
proposed  civil  penalties.  In  a  letter  dated 
May  24. 1988,  the  licensee  amended  its  July 
31. 1965  response  to  the  Notice  striking  its 
response  to  Violation  A  and  admitting  that 
violation  occurred.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's  arguments 
are  as  follows: 

L  Restatement  of  Violations.  Licensee 
Response,  and  NRC  Evaluation 

A.  Restatement  of  Violation  A 

10  CFR  20.101(a)  limiU  the  whole  body 
dose  of  an  individual  in  a  restricted  area  to 
one  and  one  quarter  rems  per  calendar 
quarter,  except  as  provided  by  10  CFR 
20.101(b).  Paragraph  (b)  allows  a  whole  body 
dose  of  three  rems  per  calendar  quarter. 
provided  certain  specified  conditions  are  met. 

Contrary  to  this  requirement,  an  individual 
working  in  a  restricted  area  received  a  whole 
t>ody  dose  of  2.9  rems  in  the  fourth  calendar 
quarter  of  1984  and  did  not  meet  the 
conditions  specified  in  10  CFR  20.101(b). 
Licensee's  Response 

In  a  letter  dated  May  24. 1968  the  licensee 
admitted  that  the  violation  occurred. 

B.  Restatement  of  Violation  B 

10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  all  sections  of  10 
CFR  Part  20.  As  defined  in  10  CFR  20.201(a). 
"survey"  means  an  evaluation  of  the 
radiation  hazards  incident  to  the  production, 
use,  release,  disposal,  or  presence  of 
radioactive  materials  or  other  sources  of 
radiation  under  a  specific  set  of  conditions. 

Contrary  to  the  above,  adequate  surveys 
were  not  made  to  evaluate  the  radiation 
hazard  incident  to  the  use  of  radioactive 
material  to  assure  compliance  with  10  CFR 
20.201(a).  Specifically,  the  only  surveys  made 
by  the  licensee  on  November  6  and 
November  21, 1984  were  surveys  at  the  hot 
cell  door  showing  radiation  levels  of  17.5  R/ 
hr  and  18  R/hr.  respectively.  These  surveys 
which  were  used  to  calculate  personnel  stay 
time  in  the  hot  cell  did  not  accurately  reflect 
radiation  levels  inside  the  hot  cell  where 


individuals  were  required  to  work.  A  survey 
made  by  the  licensee  on  April  25, 1985 
showed  radiation  levels  of  up  to  81  R/hr 
inside  the  hot  cell.  This  was  approximately 
four  times  the  levels  that  were  used  by  the 
licensee  to  calculate  cell  stay  times.  As  a 
result,  actual  radiation  doses  to  two 
individuals  who  were  required  to  enter  the 
hot  cell  on  November  21, 1964  were  greater 
than  anticipated  and  one  of  these  individuals 
exceeded  the  whole  body  dose  limit  specified 
in  10  CFR  20.101(a).  In  addition,  neither  the 
Radiation  Safety  Officer  nor  his  designee 
adequately  supervised  the  working  times  of 
the  individuals  in  the  hot  cell  to  ensure  that 
dosimeters  were  frequently  checked  for 
confirmation  of  the  anticipated  dose  rates. 

Licensee's  Response 

The  licensee  denied  the  violation  in  its 
letter  dated  )uly  31. 1965,  and  stated  that  a 
complete  cell  survey  had  been  made  with  a 
remote  probe  prior  to  the  November  6  and  21, 
1984  hot  cell  entries.  The  licensee  also  stated 
that  prior  to  any  survey  at  the  door  a 
complete  survey  by  a  remote  probe  is  always 
performed. 

The  licensee  further  stated  it  is  not  valid  to 
assume  that  the  readings  obtained  during  the 
April  25. 1985  survey  are  similar  to  the 
radiation  levels  that  existed  in  1984,  because 
work  had  been  performed  before  the  April 
1965  survey  that  would  have  increased  the 
hot  cell  radiation  levels. 

NRC  Evaluation 

During  the  Enforcement  Conference  that 
was  held  in  the  Region  III  office  on  March  13, 
1985,  the  licensee's  Radiation  Safety  Officer 
stated  that  the  remote  probe  was  erratic,  was 
not  calibrated,  and  was  not  used  for  cell 
radiation  level  surveys,  and  that  use  of  the 
remote  probe  was  limited  to  locating  cobalt- 
eo  pellets  in  the  hot  cell  during 
decontamination  procedures. 

According  to  the  licensee's  survey  records, 
the  surveys  that  were  made  prior  to  cell 
entries  on  November  6  and  21, 1984  were 
made  only  at  the  entrance  door  to  the  ceil 
and  an  evaluation  of  the  radiation  hazards 
within  the  cell  incident  to  the  presence  of 
radioactive  materials  was  not  made. 

The  NRC  staff  did  not  conclude  that  the 
radiation  levels  found  during  the  licensee's 
April  25, 1985  survey  were  similar  to  the 
radiation  levels  that  existed  in  the  hot  cell  on 
November  6  and  21. 1984.  Rather,  the  April 
25, 1985  survey  indicated  that,  in  April  1985, 
the  radiation  levels  inside  the  hot  cell  were 
greater  than  four  times  higher  than  the 
radiation  levels  at  the  entrance  door. 

Since  the  radiation  levels  at  the  entrance 
door  were  the  only  ones  used  in  November 
1984  to  determine  stay  time  of  individuals  in 
the  hot  cell,  and  since  the  individaals'  actual 
radiation  exposure  substantially  exceeded 
that  anticipated  by  the  licensee  using  the 
entrance  door  survey  results,  the  entrance 
door  surveys  did  not  provide  an  adequate 
evaluation  of  the  radiation  hazards  incident 
to  the  presence  of  radioactive  materials 
within  the  hot  cell. 

C.  Restatement  of  Violation  C 

License  Condition  No.  16  requires  that 
licensed  material  by  possessed  and  used  in 
accordance  with  statements,  representations. 


and  procedures  contained  in  "Radiation 
Safety  Procedures  Manual.  ISP-1"  dated  July 
1963. 

Section  7.2.C,  "Personnel  Monitoring,"  of 
ISP-1  stales.  "Work  in  high  dose  areas  will 
be  preceded  by  a  survey  with  appropriate 
monitoring  equipment  and  an  estimated  total 
accumulated  exposure  determined ....  The 
pencil  type  dosimeters  will  be  read  at 
intervals  consistent  with  the  anticipated  dose 
rate  to  determine  that  the  actual  exposure  is 
not  greater  than  the  anticipated  exposure." 

Contrary  to  this  requirement,  dosimeters 
were  not  read  at  intervals  consistent  with  the 
anticipated  dose  rate  to  determine  that  the 
actual  exposure  was  not  greater  than  the 
anticipated  exposure.  Specifically,  on 
November  21, 1984,  two  individuals  worked 
in  the  licensee's  hot  cell,  an  area  where  high 
radiation  levels  existed.  Individual  A 
remained  in  the  hot  cell  for  3.65  minutes  and 
Individual  B  remained  for  3.8  minutes  without 
reading  their  dosimeters.  When  the 
individuals  read  their  dosimeters  after  exiting 
the  hot  cell,  both  IR  dosimeters  were  off- 
scale.  The  licensee  estimated  the  doses  by 
reading  the  5R  dosimeter  that  Individual  A 
was  wearing.  After  reading  the  dosimeter,  the 
licensee  assigned  a  1625  milhrem  dose  to 
Individual  A  and  a  1600  millirem  dose  to 
Individual  B.  This  is  more  than  twice  the  750 
millirem  dose  that  was  anticipated. 

Licensee's  Response 

The  licensee  denied  the  violation  in  its 
letter  dated  July  31, 1985.  In  its  response,  the 
licensee  stated  that  the  Notice  of  Violation 
gave  the  impression  that  individuals  entered 
the  hot  cell  and  emerged  approximately  3.5 
minutes  later. 

The  licensee  stated  that  this  was  not  the 
case  and  that  four  entries  were  made  by  each 
individual  on  November  21, 1984.  The 
licensee  further  stated  that  between  visits, 
dosimeters  were  checked  to  ascertain  actual 
exposure  and  no  re-entry  would  occur  if  a 
radiation  exposure  limit  had  been  reached. 
The  licensee  further  stated  that  all  three 
involved  individuals  verified  that  the 
dosimeters  were  read  prior  to  cell  entry  and 
at  the  completion  of  tasks. 

NRC  Evaluation 

The  focus  of  this  violation  is  not  the 
number  of  entries,  but  the  licensee's  failure  to 
read  dosimeters  at  intervals  consistent  with 
the  anticipated  radiological  hazard  to 
determine  that  the  actual  exposure  was  not 
greater  than  the  anticipated  exposure. 

Sworn,  transcribed  interviews  with  the 
personnel  involved  have  established  that 
Individuals  A  and  B  made  multiple  entries 
from  the  decontamination  room  into  the  hot 
cell  on  the  afternoon  of  November  21. 1984. 
The  transcribed  testimony  of  Individuals  A 
and  B.  taken  under  oath  on  September  3  and 
4. 1965.  indicates  that  their  dosimeters  were 
not  checked  between  those  entries.  Based  on 
the  evidence,  the  NRC  staff  concludes  that, 
on  the  afternoon  of  November  21. 1984,  the 
dosimeters  worn  by  Individuals  A  and  B 
were  read  only  upon  completion  of  all  work 
in  the  hot  cell.  By  this  time,  the  dosimeters 
worn  by  Individual  B  had  gone  off-scale  due 
to  the  high  accumulated  radiation  dose  and 
could  therefore  not  be  used  to  determine 
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Individual  B's  radiation  exposure.  Also  by 
this  time,  the  exposure  limit  for  Individual  A, 
as  specified  in  10  CFR  20.201(a).  had  been 
exceeded. 

D.  Restatement  of  Violation  D 

License  Condition  No.  16  requires  that 
licensed  material  l>e  possessed  and  used  in 
accordance  with  statements,  representations, 
and  procedures  contained  in  the  application 
received  July  16, 1979,  and  in  certain 
referenced  letters. 

Schedule  E  of  the  referenced  application 
states  that  dosimeters  will  be  calibrated  at 
intervals  of  180  days  or  less  or  before  first 
use  if  longer  than  180  days  since  last 
calibration. 

Contrary  to  this  requirement,  dosimeters 
had  not.  in  all  cases,  been  calibrated  at 
intervals  of  180  days  Specifically,  dosimeters 
used  by  individuals  who  entered  the  hot  cell 
on  November  6  and  21, 1984  had  not  been 
calibrated  between  January  1983  and  January 
1965. 

Licensee's  Response 

The  licensee  denied  the  violation  in  its  July 
31, 1985  response.  The  licensee  stated  that 
the  procedure  for  calibration  submitted  in 
1979  was  found  to  be  unworkable  in  that  it 
did  not  produce  repeatable  results  and  that 
the  technique  adopted  as  an  alternative  was 
the  comparison  of  dosimeter  readings  with 
film  badge  reports  on  a  monthly  basis.  The 
licensee  further  stated  that  this  technique 
was  used  to  determine  that  the  dosimeters 
utilized  during  the  November  1984  cell  entries 
were  within  tolerances. 

NRC  Evaluation 

The  licensee  is  required,  in  accordance 
with  the  provisions  of  License  Condition  No. 
16,  to  calibrate  dosimeters  by  using  a 
calibrated  radiation  source.  Intercomparison 
between  dosimeter  and  film  badge  readings 
is  not  an  approved  calibration  technique.  If 
the  licensee  concludes  that  the  method 
required  by  License  Condition  No.  16  is 
unworkable,  en  alternative  method  may  not 
be  substituted  without  first  submitting  the 
alternative  method  to  NRC  for  evaluation  and 
without  first  having  the  license  amended  to 
authorize  the  alternative  procedure.  Using  a 
radiation  source  is  the  method  used 
throughout  the  industry  and  is  the  only 
calibration  method  currently  approved  by  the 
NRC. 

n.  NRC  Conclusion 

The  NRC  staff  has  concluded  that  all 
violations  did  occur  as  herein  stated  and 
therefore  the  $6,250  proposed  civil  penalty 
should  be  imposed. 

(FR  Doc.  89-13510  Filed  &-6-89;  8:45  amj 
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(Docket  Na  50-244] 

Rochester  Gas  and  Electric  Corp^- 
Issuance  of  Amendn>ent  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  37  to  Facility  Operating 


License  No.  DPR-18  issued  to  Rochester 
Gas  and  Electric  Corporation  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the  R£. 
Ginna  Nucletir  Power  Plant  located  in 
Wayne  County,  New  York.  The 
amendment  was  elective  as  of  the  date 
of  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  reflect  testing 
requirements  for  snubbers  that  ensure 
structural  integrity  of  systems  following 
a  seismic  or  other  event  initiating 
dynamic  loads. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  10, 1988  (53FR30123).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  and  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  appUcation  for 
amendment  dated  July  24, 1987  as 
supplemented  on  May  4. 1988,  June  21, 
1988,  September  16, 1988,  February  16, 
1989  and  March  14. 1989,  (2)  Amendment 
No.  to  License  No.  DPR-18,  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
PubHc  Document  Room,  Gelman 
Building,  Lower-Level,  2120  L  Street. 
NW.,  Washington.  D.C.  and  at  the  local 
public  docimient  room  located  in  the 
Rochester  Public  Library,  115  South 
Avenue,  Rochester,  New  York  14610.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May.  1989. 


For  the  Nuclear  Regulatory  Commission. 
Al  Johnson, 

Project  Manager.  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/Il. 
[FR  Doc  89-13509  Filed  6-6-80;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Proposed  Policy  Letter  on  Consultants 
and  Conflicts  of  Interest;  Invitatkm  for 
Public  CoHHnent 

AOENCY:  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy. 

ACTION:  The  Office  of  Management  and 
Budget  (OMB)  is  requesting  comments 
on  a  proposed  new  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
dealing  with  consultants  and  coriflicts  of 
interest. 

summary:  This  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  l«tter 
estabUshes  (a)  government-wide  policy 
relating  to  conflict  of  interest  standards 
for  persons  who  provide  consulting^ 
services  both  to  the  United  States 
Government  and  to  persons  who 
contract  with  the  United  States,  and  (b) 
procedures  to  promote  comphance  with 
those  standards. 

The  policy  is  being  published  pursuant 
to  the  direction  of  the  United  States 
Congress  as  expressed  in  section  8141  of 
the  1989  Department  of  Defense 
Appropriation  Act  Pub.  L  No.  100-463. 
102  Stat.  2270-47  (1988). 

After  OFPP  issues  this  policy  letter, 
S  8141  directs  that  government-wide 
regulations  must  be  promulgated  that 
implement  the  provisions  of  the  section 
in  the  light  of  the  guidance  in  this  policy 
letter.  TTiese  regulations  are  required  by 
§  8141  to  be  promulgated  no  later  than 
180  days  after  the  date  of  publication  of 
the  final  version  of  the  letter. 

Before  the  issuance  of  the  regulations 
required  by  section  8141,  the  President 
of  the  Onited  States  is  empowered  to 
make  a  determination  that  the 
regulations  "would  have  a  significantly 
adverse  effect  on  the  accomplishment  of 
the  mission  of  the  Department  of 
Defense  or  other  federal  government 
agencies*  *  '."Submission  of  a  report 
containing  an  adverse  effect 
determination  to  Congress  will 
automatically  nuUify  and  void  the 
regulations. 

Section  8141  also  directs  the 
Comptroller  General  to  report  to 
Congress  no  later  than  one  year  from  the 
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date  of  enactment  his  assessment  of  the 
effectiveness  of  the  regulations 
prescribed  pursuant  to  the  section. 
date:  Comments  must  be  received  on  or 
before  August  7, 1989. 
AOORCSS:  Comments  should  be 
submitted  to  the  OfHce  of  Management 
and  Budget,  Office  of  Federal 
Procurement  Policy.  Room  9025.  New 
Executive  Office  Building,  725 17th 
Street  NW.,  Washington.  DC  20503. 
FOR  nMTMCii  wromiATioN  contact: 
Richard  A.  Ong,  Deputy  Associate 
Administrator.  Office  of  Federal 
Procurement  Policy.  725 17th  Street  NW., 
Washington.  DC  20503.  Telephone  (202) 
395-6810. 
Ailao  V.  Bunnan, 
Acting  Administrator  and  Deputy 
Administrator. 

Dated  lune  1. 1969. 

Policy  Letter  XX-X 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject-  Conflict  of  Interest  Policies 
Applicable  to  Consultants. 

1.  Purpose.  The  purpose  of  this  Policy 
Letter  is  (a)  to  establish  policy  relating 
to  conflict  of  interest  standards  for 
persons  who  provide  consulting  services 
and  (b)  to  provide  procedures  to 
promote  comphance  with  those 
standards. 

2.  Authority.  This  directive  is  issued 
pursuant  to  section  8141  of  the  1980 
Department  of  Defense  Appropriation 
Act.  Pub.  L  100-463. 102  Stat.  2270-47 
(1988)  (hereinafter  "the  Act"). 

3.  Background.  This  Policy  Letter  is 
intended  to  carry  out  the  Congressional 
mandate  in  section  8141  of  the  Act.  That 
section  provides,  in  part,  as  follows: 

Section  8141.  (a)  Not  later  than  90 
days  after  the  date  of  enactment  of  this 
Act  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  shall  issue  a 
policy,  and  not  later  than  180  days 
thereafter  government-wide  regulations 
shall  be  issued  under  the  Office  of 
Federal  Procurement  Policy  Act  which 
set  forth: 

(1)  Conflict  of  interest  standards  for 
persons  who  provide  consulting  services 
described  in  subsection  (b);  and 

(2)  Procedures,  including  such 
registration,  certincation,  and 
enforcement  requirements  as  may  be 
appropriate,  to  promote  compliance  with 
such  standards. 

(b)  The  regulations  required  by 
subsection  (a)  shall  apply  to  the 
following  types  of  consulting  services: 

(1)  Advisory  and  assistance  services 
provided  to  the  government  to  the  extent 
necessary  to  identify  and  evaluate  the 
potential  for  conflicts  of  interest  that 


could  be  prejudicial  to  the  interests  of 
the  United  States: 

(2)  Services  related  to  support  of  the 
preparation  or  submission  of  bids  and 
proposals  for  federal  contracts  to  the 
extent  that  inclusion  of  such  services  in 
such  regulations  is  necessary  to  identify 
and  evaluate  the  potential  for  conflicts 
of  interest  that  could  be  prejudicial  to 
the  intersts  of  the  United  States;  and 

(3)  Such  other  services  related  to 
federal  contracts  as  may  be  sjjecified  in 
the  regulations  prescribed  under 
subsection  (a)  to  the  extent  necessary  to 
indentify  and  evaluate  the  potential  for 
conflicts  of  interest  that  could  be 
prejudice!  to  the  interests  of  the  United 
States. 

4.  Definitions,  (a)  "Act"  means  the 
Department  of  Defense  Appropriations 
Act.  1989.  Pub.  L  100-463, 102  Stat 
2270-47  (1988). 

(b)  "Advisory  and  assistance 
services"  means  advisory  and 
assistance  services  as  defind  in  0MB 
Circular  No.  A-120,  "Guidelines  for  the 
Use  of  Advisory  and  Assistance 
Services,"  and  any  amendments  thereto, 
excepting  engineering,  technical,  legal 
and  accounting  services.  Only  those 
compensated  services  provided 
pursuant  to  contracts  are  covered  by  the 
policy  document 

(1)  Such  services  include — 

(i)  Services  provided  by  individual 
experts  and  consultants; 

(ii)  Management  and  professional 
support  services;  and. 

(iii)  the  conduct  and  preparation  of 
studies,  analyses,  and  evaluations. 

(c)  "Agency"  means  any  executive 
department  a  military  department  or 
any  independent  establishment  within 
the  meaning  of  5  U.S.C.  101, 102,  and 
104(1),  respectively,  and  any  wholly 
owned  government  corporation  within 
the  meaning  of  31  U.S.C.  9101. 

(d)  "Conflict  of  interest"  means  a)  that 
condition  or  circumstance  wherein  a 
person  is  unable  or  is  potentially  unable 
to  render  impartial,  technically  sound,  or 
objective  assistance  or  advice  to  the 
government  in  light  of  other  activities  or 
relationships  with  other  persons,  or  b) 
wherein  a  person  is  given  an  unfair 
competitive  advantage.  Types  of 
conflicts  include,  but  are  not  limited  to, 
the  following: 

(1)  Evaluating  another  contractor's  or 
potential  contractor's  products  or 
services,  where  the  evaluator  is  or  has 
been  substantially  involved  in  the 
development  of  marketing  of  these 
products  or  services; 

(2)  Serving  as  a  consultant  to  a 
contractor  seeking  the  award  of  a 
contract  (or  seeking  to  be  awarded  the 
contract  directly)  after  preparing  or 
assisting  substantially  in  the  preparation 


of  specifications  to  be  used  in  the  same 
acquisition:  and 

(3)  Serving  as  a  consultant  to  a 
contractor  seeking  the  award  of  a 
contract  (or  seeking  to  be  awarded  the 
contract  directly)  after  having  acess  to 
source  selection  or  proprietary 
information  not  available  to  other 
persons  competing  for  the  contract 

(e)  "Marketing  Consultant"  means  any 
independent  contractor  who  furnishes 
advice,  information,  direction,  or 
assistance  to  any  other  contractor  in 
support  of  the  preparation  or  submission 
of  a  bid  or  proposal  for  a  government 
contract  by  such  contractor,  except 
where  such  support  relates  directly  to 
the  technical  requirements  of  the  bid  or 
proposal. 

5.  Exemptions.  The  following  kinds  of 
services  may  be  exempted  from  the 
application  of  Executive  Branch  policies 
and  regulations  issued  under  the  Act: 

(i)  Services  rendered  in  connection 
with  intelligence  activites  as  defined  in 
S  3.4(e)  of  Executive  Order  12333  or  a 
comparable  definitional  section  in  any 
successor  order,  or  in  connection  with 
special  access  programs;  and. 

(ii)  Services  as  to  which  the  head  of 
an  agency,  or  his  designee,  grants  a 
waiver  on  the  basis  of  the  public 
interest 

6.  Policy.  The  policy  of  the  Federal 
Government  respecting  conflicts  of 
interest  respecting  marketing 
consultants  and  those  providing 
advisory  and  assistance  services  is  as 
follows: 

(a)  Responsibilify  for  indentifying  and 
preventing  potential  conflicts  of  interest 
in  government  contracts  is  shared 
among  the  government  contracting 
officer,  the  requester  of  the  service  and 
other  government  officials  with  access 
to  applicable  information.  The 
responsibility  for  deciding  whether  to 
procure  the  service  rests  with  the 
government  contracting  officer. 

(b)  Prior  to  contract  award, 
contracting  officers  shall  take 
appropriate  steps  to  indentify  and 
evaluate  the  potential  for  conflicts  of 
interest  that  could  be  prejudicial  to  the 
interests  of  the  United  States  with 
regard  to  persons  who  provide  advisory 
and  assistance  services  to  the 
government  and  to  take  steps  to  avoid 
or  mitigate  such  conflicts;  similar 
actions  will  be  taken  to  evaluate  any 
unfair  competitive  advantage  that 
marketing  consultants  might  enjoy. 

(c)  Federal  contracting  officers  shall 
require,  for  types  of  contract  defined  in 
this  directive,  that  the  apparent 
successful  offeror  provide  certified 
information  describing  the  nature  and 
extent  of  any  potential  conflicts  of 


interest  that  may  exist  with  respect  to 
the  proposed  award.  Marketing 
consultants  shall  also  be  required  to 
certify  that  they  have  no  unfair 
competitive  advantage. 

(d)  Federal  procurement  activities 
shall  encourage  contractors  to  consider 
carefully  the  potential  for  conflicts  of 
interest  in  all  of  their  activities 
associated  with  federal  procurement 
and  to  establish  internal  standards  of 
conduct  and  codes  of  ethics  that  address 
such  conflicts;  also,  federal  contracting 
officials  shall  be  sensitive  to  the 
appearance  of  conflicts  of  interest  in 
any  contracting  actions;  and 

(e)  Finally,  federal  procurement 
regulations  that  implement  this  policy 
and  address  conflicts  of  interest  shall 
take  into  account  the  need  to  (1) 
encourage  participation  of  highly 
quaUfied  persons  and  firms  in  federal 
procurement  programs;  (2)  enhance  and 
safeguard  the  Nation's  industrial  base; 
(3)  increase  competition  in  the  award  of 
government  contracts;  and  (4)  improve 
the  overall  effectiveness  and  efficiency 
of  the  government's  procurement 
programs. 

7.  Requirements.  Agency  policies  and 
regulations  must  define  responsibilities 
of  the  persons  described  below  as 
follows: 

(a)  Defense  Acquisition  Regulatory 
Council  and  Civil  Agency  Acquisition 
Council. 

(1)  Promulgation  of  Regulations.  The 
Councils  shall  promulgate  the 
government-wide  regulations  specified 
in  S  8141  of  the  Act  within  180  days  of 
the  effective  date  of  this  Policy  Letter. 
Such  regulations  shall  conform  to  the 
policies  established  herein  and  shall 
provide  additional  examples  of  conflict 
of  interest  situations. 

(2)  Identification  of  Standards.  The 
Coimcils  will  identify  characteristics  of 
acceptable  standards  of  conduct  for  use 
by  contracting  officers  in  assessing  the 
adequacy  of  contractor  codes  or 
standards. 

(3)  Regulatory  Procedures.  The 
regulations  established  by  the  Councils 
shall  reflect  the  procedural  guidance 
below: 

(i)  Prime  contractors.  (A)  A  contractor 
who  employs,  retains,  or  engages  one  or 
more  marketing  consultants  with  respect 
to  a  federal  acquisition  must  submit  to 
the  contracting  officer,  with  respect  to 
each  marketing  consultant  the 
certificates  describerd  below,  if 

(a)  The  marketing  consultant  provides 
services  to  the  contractor  that  are 
related  to  the  preparation  or  submission 
of  bids  or  proposals  for  the  contract  in 
question;  and, 

(b)  The  contractor  is  notified  that  it  is 
the  apparent  successful  offeror. 
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(B)  Certification  Process — (a) 
Certificate  required.  No  certificates  are 
required  for  government  contracts  under 
$200,000.  With  respect  to  contracts  equal 
to  or  greater  than  $200,000,  the 
contractor  must  file  the  certificate 
described  in  (b),  below,  with  respect  to 
each  marketing  consultant,  or  provide  a 
statement  to  the  contracting  officer 
giving  the  reasons  why  no  such 
certification  can  be  made. 

[h)  Contents  of  certificate,  the 
certificate  to  be  submitted  must  contain 
the  following: 

(1)  The  name  of  the  agency  and  the 
number  of  the  solicitation  in  question, 

(2)  The  name,  address,  business 
telephone  number,  and  federal  taxpayer 
identification  numbers  of  the  marketing 
consultant 

(3)  The  name,  address,  and  business 
phone  number  of  a  responsible  officer  or 
employee  of  the  marketing  consultant 
who  has  personal  knowledge  of  the 
marketing  consultant's  involvement  in 
the  contract 

(4)  A  description  of  the  nature  of  the 
services  rendered  by  or  to  be  rendered 
by  each  marketing  consultant 

(5)  Based  on  information  provided  to 
the  contractor  by  the  marketing 
consultant  if  any  marketing  consultant 
is  rendering  or.  in  the  12  months 
preceding  the  date  of  the  certificate,  has 
rendered  services  respecting  the  same  or 
substantially  similar  subject  matter  of 
the  instant  solicitation  to  the 
govenmient  or  any  other  client 
(including  any  foreign  government  or 
person),  the  name,  address,  and 
business  phone  number  of  the  client  or 
clients,  and  the  name  of  a  responsible 
officer  or  employee  of  the  marketing 
consultant  who  is  knowledgable  about 
the  services  provided  to  such  client(s), 
and  a  description  of  the  nature  of  the 
services  rendered  to  such  client(s); 

(6)  A  statement  that  the  person  who 
signs  the  certificate  for  the  prime 
contractor  has  informed  the  marketing 
consultant  of  the  existence  of  this  Policy 
Letter  and  associated  regulations.  In 
addition,  the  prime  contractor  will 
forward  to  the  contracting  officer  a 
certificate  addressed  to  the  government 
and  signed  by  the  marketing  consultant 
that  (a)  such  consultant  has  been  told  of 
the  existence  of  the  regulations 
implementing  this  policy  letter  and  (b)  is 
satisfied  that  to  the  best  of  his  or  her 
Icnowledge  or  beUef  the  marketing 
consultant  enjoys  no  unfair  competitive 
advantage  with  respect  to  the  services 
rendered  or  to  be  rendered  in 
connection  with  the  solicitation,  or  that 
any  unfair  competitive  advantage  that 
does  or  may  exist  to  the  best  of  his  or 
her  knowledge  or  beUef,  has  been 


communicated  to  the  prime  contractor; 
and 

(7)  The  signature,  name,  title, 
employer's  name,  address,  and  business 
telephone  number  of  the  persons  who 
signed  the  certificates  or  both  the  prime 
contractor  and  the  marketing  consultant 

(c)  Filing.  These  statements  and 
certificates  must  be  filed  by  agency 
officials  in  the  contract  file. 

(d)  Special  Certification  Provisions. 
For  solicitations  for  contracts  for 
$200,000  or  more,  but  less  than 
$1,000,000,  if  the  prime  contractor  has 
established  internal  standards  of 
conduct  possessing  the  characteristics 
developed  by  the  Councils  pursuant  to 
1  7(a)(2).  the  certificate  need  only 
contain  a  statement  to  this  effect  and 
the  information  described  in  (1),  (2),  (6), 
and  (7)  in  clause  (b)  immediately 
preceding.  The  marketing  consultant 
must  still  submit  the  certificate 
described  in  (6). 

(ii)  Those  providing  advisory  and 
assistance  services  directly  to  the 
government  Those  providing  advisory 
and  assistance  services  must  submit  to 
the  contracting  officer  the  certificate  or 
certificates  described  below  if  the 
contractor  is  notified  that  it  is  the 
apparent  successful  offeror. 

(A)  Certification  Process. — (a) 
Certificate  required.  No  certificates  are 
required  for  relevant  contracts  under 
$25,000.  With  respect  to  every  contract 
equal  to  or  greater  than  $25,000,  the 
certificate  described  in  (b),  below,  must 
be  filed  or  a  statement  provided  to  the 
contracting  officer  giving  the  reasons 
that  no  such  certification  can  be  made. 

(b)  Contents  of  the  certificate.  The 
certificate  must  contain  the  following: 

(1)  Name  of  the  agency  and  the 
number  of  the  solicitation  in  question; 

(2)  the  name,  address,  business 
telephone  number,  and  federal  taxpayer 
identification  number  of  the  apparent 
successful  offeror. 

(3)  A  description  of  the  nature  of  the 
services  rendered  by  or  to  be  rendered 
on  the  instant  contract; 

(4)  U,  in  the  12  months  preceding  the 
date  of  the  certification,  services  are 
being  or  were  rendered  to  the 
government  or  any  other  client 
(including  a  foreign  government  or 
person)  on  the  same  or  substantially 
similar  subject  matter  to  that  described 
in  (3),  above,  the  name,  address, 
business  telephone  number  of  the  client 
of  client(8),  a  description  of  the  services 
rendered  to  the  previous  client{8),  and 
the  name  of  a  responsible  officer  or 
employee  of  the  offeror  who  is 
knowledgeable  about  the  services 
rendered  to  each  chent.  The  agency  for 
which  and  contract  number  under  which 


the  services  were  rendered  must  also  be 
included,  if  applicable; 

(5)  A  statement  that  the  person  who 
signs  the  certificate  has  made  inquiry 
and  (a]  is  satisHed  that  to  the  best  of  his 
or  her  knowledge  or  belief  no  actual  or 
potential  conflict  of  interest  or  unfair 
competitive  advantage  exists  with 
respect  to  the  advisory  and  assistance 
services  provided  in  connection  with  the 
instant  contract,  or  [b]  that  any  potential 
conflict  of  interest  or  unfair  competitive 
advantage  that  does  or  may  exist  with 
respect  to  the  contract  in  question,  to 
the  best  of  his  or  her  knowledge  or 
belief,  has  been  communicated  to  the 
contracting  officer  or  his  or  her 
representative;  and 

(6)  The  signature,  name,  employer's 
name,  address,  and  business  telephone 
number  of  the  person  who  signed  the 
certificate. 

(c)  Filing.  The  statement  and 
certificate  must  be  filed  by  agency 
officials  in  the  contract  file. 

(d)  Special  Filing  Provisions.  For 
contracts  of  $25,000  or  more  but  less 
than  $500,000.  if  the  contractor  has 
established  internal  standards  of 
conduct  possessing  the  characteristics 
developed  by  the  Councils  pursuant  to 
I  7(a)(2),  the  certificate  required  need 
only  contain  a  statement  to  this  effect 
and  the  information  described  in  (1),  (2). 
(5),  and  (6).  in  clause  (b),  immediately 
preceding. 

(iii)  Executive  Branch  Agencies. — (A) 
Maintenance  of  data  files.  Each  agency 
must  maintain  the  certificates  described 
by  this  Policy  Letter  in  the  contract  file. 
Agencies  may  extract  and  categorize 
such  information  from  these  files  and 
consolidate  them  in  a  central  registry,  as 
appropriate,  subject  only  to  the 
requirement  to  safeguard  information  as 
requested  by  the  submitter  of  the 
certificate  as  confidential,  sensitive, 
privileged.,  proprietary,  or  otherwise  not 
releasable.  or  based  on  independent 
agency  determinations  pursuant  to  the 
Freedom  of  Information  Act,  or  other 
activity,  not  to  release  the  information. 

(B)  Availability  of  data.  Certifications 
of  any  kind  must  be  mpc'e  available  to 
department  or  agency  contracting 
officers  or  their  designees,  inspectors 
general,  or  government  audit  officials. 

(C)  Retention  of  data.  The  information 
required  by  this  policy  Letter  must  be 
retained  by  the  agencies  in  the  contract 
file  in  accordance  with  established 
procedures. 

(D)  Nondisclosure  of  information. 
Executive  Branch  agencies  and 
departments  must  protect,  to  the  fullest 
extent  permitted  by  law,  all  sensitive 
business  and  other  information 
submitted  by  consultants  or  contractors 
pursuant  to  any  policy  devised  or 


regulation  promulgated  pursuant  to  the 
Act.  Contractors  and  consultants  must 
take  care  to  identify  what  trade  secrets, 
proprietary  information,  and  other 
commercially  valuable  information  are 
confidential,  sensitive,  privileged, 
proprietary,  or  otherwise  not  releasable 
to  afford  the  greatest  protection  possible 
under  the  Freedom  of  Information  Act 
Opportunity  to  so  mark  such 
information  shall  be  afforded  to 
submitter  of  the  information  at  any  time. 

(E)  Preawood  conflict  of  interest 
analysis;  special  contract  pmvisions. 
Using  (a)  information  from  any 
certificates  or  statements  previously 
submitted  or  submitted  with  the  bid  or 
offer  in  question  and  (b)  any  other 
substantive  information  available  to 
them,  agency  contracting  (and  program 
officials  if  the  contracting  officer  in  his 
or  her  discretion  so  requests)  must, 
before  an  award  of  a  contract  is  made, 
determine  whether  a  conflict  of  interest 
exists  with  regard  to  those  providing 
advisory  and  assistance  services  to  the 
government  or  an  unfair  competitive 
advantage  exists  with  respect  to  any 
marketing  consultant  in  connection  with 
a  particular  contract  action.  After 
conferring  with  the  prime  contractor  and 
the  marketing  consultant,  or  the 
contractor  rendering  advisory  and 
assistance  services,  the  contracting 
officer  shall  deny  the  award  to  the 
apparent  successful  offeror  if  a  conflict 
of  interest  or  unfair  competitive 
advantages  exists,  unless  the  conflict 
can  be  avoided  by  appropriate  contract 
language,  or  unless  the  contracting 
officer  finds  that  it  is  in  the  best  interest 
of  the  United  States  to  award  the 
contract  notwithstanding  such  conflict 
or  unfair  competitive  advantage  and  so 
docimients  the  file. 

(F)  Inspection  of  contractor  standards 
ofcohduct  Any  standards  of  conduct 
implemented  pursuant  to  section  7 
above  must  be  in  writing  and 
contracting  officers  may  require 
contractors  to  submit  copies  of 
standards  of  conduct  as  needed.  If  such 
codes  and  standards  do  not 
satisfactorily  address  the  regulations 
implementing  this  Policy  Letter, 
contracting  officers  may  require 
contractors  to  provide  information 
otherwise  exempted  above. 

(G)  Other  information.  This  Policy 
Letter  does  not  prohibit  contracting 
officers  from  requesting  any  other 
information  relevent  to  the  goals  of  this 
Policy  Letter,  or  for  any  other  lawful 
purpose,  if  and  as  needed.  In  addition,  in 
special  cases,  and  if  approved  by  the 
head  of  the  contracting  activity,  the 
contracting  officer  may  request  that  the 
certificates  described  in  section  7  be 
made  with  respect  to  a  period  as  long 


as,  but  no  longer  than  36  months 
preceding  the  date  of  the  certificate, 
(b)  Office  of  Federal  Procurement 
Policy.  All  government-wide  regulations 
to  be  issued  pursuant  to  §  8141  of  the 
Act  will  be  provided  to  the  Federal 
Acquisition  Regulatory  Council  for 
review  not  less  than  thirty  days  prior  to 
publication  in  the  Federal  Register  for 
public  comment,  and  these  regulations 
shall  be  reviewed  by  the  Adininistrator 
of  the  Office  of  Federal  Procurement 
Pohcy  pursuant  to  the  authority  of 
section  6  of  the  OFPP  Act.  codified  at  41 
U.S.C.  section  405. 

8.  Remedies.  Persons  required  to 
certify  in  accordance  with  this  Policy 
Letter  and  associated  regulations  but 
who  wilfully  fail  to  do  so  may  be 
determined  to  be  non-responsible  and 
therefore  not  be  awarded  a  contract. 

Those  who  wilfully  misrepresent  any 
fact  in  any  certificate  required  to  be 
submitted  after  such  warnings  and 
conferences  as  may  be  prescribed  by  the 
regulations,  if  any.  may  be  subject  to 
suspension  and  debarment,  as  well  as  to 
penalties  associated  with  false 
certifications  or  such  other  provisions 
provided  for  by  regulation. 

9.  Information  contract.  For 
information  regarding  this  Policy  Letter 
please  contact  Richard  A.  Ong.,  Deputy 
Associate  Administrator,  the  Office  of 
Federal  Procurement  Policy.  725 17th 
Street  NW..  Washington,  DC  20503. 
Telephone  (202)  395-6810. 

10.  Sunset  review  date.  This  Policy 
Letter  will  be  reviewed  three  years  from 
the  state  of  issuance  and  every  three 
years  thereafter  to  assure  accurancy  and 
relevancy. 

(PR  Doc  89-13570  Filed  fr-6-89;  8:45  am] 
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OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Report  of  Trade  Liberalization 
Priorities  Pursuant  to  Section  310  of 
the  Trade  Act  of  1974,  as  Amended 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  United  States  Trade  Representative 
(USTR)  has  submitted  the  report 
published  herein  to  the  Committee  on 
Finance  of  the  United  States  Senate  and 
the  Committee  on  Ways  and  Means  of 
the  United  States  House  of 
Representatives,  identifying  trade 
liberalization  priorities  pursuant  to 
section  310  of  the  Trade  Act  of  1974,  as 
amended. 


DATC:  The  report  was  submitted  on  May 

26,1989. 

roil  FURTHER  INFORMATION  CONTACT: 

Office  of  the  General  Counsel  Office  of 

the  U.S.  Trade  Representative,  600 17th 

Street,  NW.,  Wshington,  DC  20506,  (202) 

395-3432. 

SUPPLEMENTARY  MFORMATION:  The  text 

of  the  USTR  report  is  as  follows:. 

IDENTIFICATION  OF  TRADE 
UBERAUZATION  PRIORITIES  PURSUANT 
TO  SECTION  310  OF  THE  TRADE  ACT  OF 
1974,  AS  AME?raED 

L  Introduction  Trade  Liberalization 
Priorities 

This  report  is  submitted  pursuant  to 
section  310  of  the  Trade  Act  of  1974.  as 
amended  (19  USC  2420),  popularly 
known  as  "Super  301."  Section  310 
requres  the  United  State  Trade 
Representative  to  identify  trade 
liberalization  priorities,  including 
priority  practices  and  countries  that  will 
be  a  focus  or  negotiations  in  1989  and 
1990  to  broaden  access  for  U.S.  exports 
to  foreign  markets. 

The  first  step  in  the  Super  301  process 
was  preparation  of  the  National  Trade 
Estimate  (NTE)  Report,  which  contains 
an  inventory  of  practices  affecting 
goods,  services,  investment,  and 
intellectual  property  protection  in  34 
nations  and  two  regional  trading  blocs. 
The  NTE  Report  was  submitted  to  the 
President  and  appropriate  committees  of 
the  Senate  and  House  of 
Representatives  on  April  28, 1989. 

Using  the  NTE  as  a  basis,  and  taking 
into  account  comments  from  the  private 
sector,  the  USTR  is  required  to  identify 
foreign  trade  practices  the  elimination  of 
which  is  likely  to  significantly  increase 
U.S.  exports.  The  statute  also  directs  the 
USTR  to  identify  priority  coimtries, 
taking  into  account  the  number  and 
pervasiveness  of  significant  barriers  to 
U.S.  exports.  By  June  15  the  USTR  must 
initiate  investigations  under  section  302 
of  the  Trade  Act  of  1974,  as  amended,  of 
priority  practices  of  priority  countries. 

In  implementing  section  310,  the 
Administration  will  aim  to  eliminate 
significant  trade  barriers  and  trade- 
distorting  practices  through  multilateral 
and  bilateral  negotiations — not  simply 
to  increase  U.S.  exports,  but  to  liberalize 
trade  for  the  benefit  of  all  nations. 

This  approach  is  consistent  with  the 
Administration's  overall  trade  policy, 
which  is  to  open  markets  not  close  them; 
.  to  create  an  ever-expanding 
international  trading  system  based  upon 
clear  and  enforceable  rules. 

Accordingly,  the  highest  trade 
liberalization  priority  identified  by  the 
USTR  is  to  conclude  successfully  the 
Uruguay  Round  of  multilat«>al  trade 
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negotiations  by  December  1990.  In  those 
negotiations  the  United  States  seeks  to 
achieve  multilateral  agricultural  reform, 
to  expand  the  scope  of  international 
rules  to  include  trade  in  services, 
protection  of  intellectual  property  rights 
and  trade-related  investment  measures, 
and  to  reduce  or  eliminate  a  wide 
variety  of  tariff  and  non-tariff  barriers  to 
trade. 

Section  301  is  a  tool  the 
Administration  will  use  constructively 
to  promote  its  trade  poUcy  objective.  Its 
purpose  is  not  to  retaliate,  but  to  provide 
negotiating  leverage  to  remove  trade 
barriers.  Therefore,  the  Administration 
will  initiate  section  302  investigations 
selectively,  where  the  leverage  provided 
by  the  credible  threat  of  retaliation  will 
encourage  its  trading  partners  to  honor 
existing  agreements,  and  to  abide  by,  or 
expand,  GATT  rules. 

Accordingly,  the  USTR  has  identified 
the  following  priority  practices  and 
countries,  which  will  be  the  subject  of 
investigation  and  negotiation  in  this 
year's  Super  301  process: 

•  Quantitative  import  restrictions — 
including  import  bans,  quotas,  and 
restrictive  licensing  regimes  that  inhibit 
imports  of  manufactured  and 
agricultural  products.  Such  practices  in 
Brazil  will  be  given  priority  attention. 

•  Exclusionary  government 
procurement— where  governments  have 
adopted  policies  and  practices  that 
afford  protection  to  domestic  products 
and  exclude  foreign  suppliers.  Such 
practices  affecting  Japan's  procurement 
of  satellites  and  supercomputers  will  be 
given  priority  attention. 

•  Technical  barriers  to  trade — where 
governments  have  adopted  trade- 
restrictive  technical  standards  and 
regulations  that  create  unnecessary 
obstacles  to  international  trade.  Such 
standards  affecting  imports  of  forest 
products  in  Japan  will  be  given  priority 
attention. 

•  Trade-related  Investment 
measures — including  requirements 
governments  place  oh  foreign  investors 
to  export  a  portion  of  what  they 
produce,  or  to  use  locally-produced 
inputs,  and  other  trade-distorting 
reqirements.  Such  practices  in  India  will 
be  given  priority  attention. 

•  Barriers  to  trade  in  services — 
including  government  measures  which 
prevent  U.S.  services  industries  from 
competing  effectively  in  foreign  markets. 
India's  market,  competely  closed  to 
foreign  insurance  companies,  will  be 
given  priority  attention. 

Identification  of  these  priority 
practices  was  based  upon  a  number  of 
considerations,  including: 


— the  potential  to  increase  U.S.  exports 
if  these  practices  are  eliminated: 

— the  precedential  effect  of  seeking  and 
obtaining  their  elimination; 

— the  likelihood  that  302  investigations 
would  advance  U.S.  efforts  to 
eliminate  these  practices:  and 

— the  compatibility  with  U.S.  objectives 
in  the  Uruguay  Round. 

Identificaiton  of  priority  countries 
took  into  account  the  number  and 
pervasiveness  of  significant  barriers  to 
U.S.  exports. 

As  was  noted  in  the  NTE  Report,  it  is 
extremely  difficult  to  estimate  how 
much  U.S.  exports  would  increase  if  a 
non-tariff  barrier  to  trade  were  removed. 
Estimating  the  trade  impact  of  such 
barriers  requires  detailed  information  on 
price  differences  between  countries  and 
relevant  supply  and  demand  conditions, 
which  is  not  readily  available.  Such 
information  normally  is  gathered  in  the 
course  of  an  investigation  under  section 
302.  in  order  to  assess  the  burden  or 
restriction  on  U.S.  commerce  caused  by 
a  particular  foreign  barrier. 

The  five  categories  of  trade  barriers 
identified  above — and  the  individual 
countries'  practices  selected  as 
representative  of  each  category — do  not 
encompass  all  of  the  major  trade 
distortions  facing  American  exporters, 
but  they  are  among  the  most  important. 

A  sixth  category,  intellectual  property 
protection,  is  being  addressed 
separately  but  simultaneously  through 
the  "Special  301"  process  under  section 
182  of  the  Trade  Act  of  1974.  as 
amended  (19  USC  2242).  All  six 
categories  include  practices  the 
elimination  of  which  is  likely  to  have 
significant  potential  to  increase  U.S. 
exports,  either  directly  or  through 
establishing  a  beneficial  precedent. 

Many  other  trade  barriers,  including 
those  listed  in  the  NTE  Report  are  and 
will  continue  to  be  addressed  in  on- 
going negotiations  with  our  trading 
partners.  Principal  among  them  are 
trade-distorting  subsidies  and 
agricultural  policies.  These  practices  are 
no  less  important  than  those  identified 
as  priority  practices  under  the  statute. 
However,  the  Administration  has 
determined  that  their  elimination  can  be 
better  pursued  at  this  time  outside  of 
section  301.  especially  through 
multilateral  negotiations  in  the  Uruguay 
Round. 

The  Administration  also  will  continue 
to  pursue  trade  barriers  already  the 
subject  of  investigations,  negotiations, 
and  action  under  section  301  including, 
for  example,  Japan's  practices  affecting 
construction  services  and 
semiconductors. 
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Industries  are  free  at  any  time  to  file 
petitions  requesting  302  investigations; 
historically,  most  such  petitions  have 
been  accepted  by  the  USTR.  Thus, 
additional  investigations  are  likely  to  be 
initiated — either  as  the  result  of 
industries'  petitions,  or  self-initiated  by 
the  USTR--during  the  coming  year. 

Finally,  in  implementing  Section  310 
next  year,  USTR  will  reevaluate  the 
status  of  certain  practices  not  identified 
this  year,  in  light  of  progress  made  in 
bilateral  and  multilateral  negotiations. 

II.  PrimitiM  Under  the  Statute:  Section 
302  Investigations 

The  Administration's  approach  to 
Super  301  consists  of  a  number  of 
components  that  are  integral  parts  of  a 
comprehensive  package.  Super  301  is 
not  simply  an  exercise  in  identifying 
specific  practices  or  countries;  rather  it 
is  one  element  of  a  broader  strategy 
aimed  at  economic  growth  through  trade 
expansion.  The  Super  301  process 
supports  this  strategy  by  concentrating 
U.S.  efforts  this  year  on  the  elimination 
of  practices  that,  in  addition  to  being 
serious  barriers  in  themselves,  are 
indicative  of  broader  areas  of  concern. 
This  approach  enables  the  United  States 
to  advance  general  trade  policy 
objectives  through  concrete,  focused 
initiatives. 

In  accordance  with  the  statute,  the 
USTR  will  initiate  by  lune  15 
investigations  under  section  302  of  the 
Trade  Act  on  the  priority  practices  of 
priority  countries  (Japan,  Brazil,  and 
India)  identified  below  under  Section 
301.  These  investigations  will  include 
fact-finding,  consultations  with  U.S. 
industry  representatives,  consultations 
with  U.S.  trading  partners,  and.  where 
appropriate,  reference  to  GATT  dispute 
settlement  panels. 

In  consultations  with  these  trading 
partners,  the  United  States  will  seek 
agreements  to  eliminate  these  priority 
practices  within  three  years.  If  the 
investigatory  and  consultative  period  (12 
to  18  months,  depending  on  the  nature  of 
the  investigation)  does  not  produce 
favorable  results,  the  USTR  will 
determine  whether  a  practice  is 
actionable  under  section  301  and.  if  so, 
what  action  (if  any)  should  be  taken. 

Initiation  of  an  investigation  does  not 
prejudge  a  decision  whether  a  practice 
is  "unfair"  or  whether  section  301  action 
would  be  effective  in  addressing  it.  The 
following  specific  practices  will  be 
investigated,  and  addressed  in  parallel 
with  broader  negotiations  aimed  at  the 
generic  problems  of  which  these 
practices  are  emblematic: 


A.  Quantitative  Import  Restricts.  Import 
Bans  and  Restrictive  Licensing 

An  important  U.S.  priority  is  the 
eliminatioin  of  GATT-inconsistent 
quotas  and  licensing  restrictions  on 
imports.  Such  measures  cause  particular 
concern  with  respect  to  U.S.  a^cultural 
exports. 

While  quotas  and  restrictive  licensing 
are  becoming  globally  less  pervasive, 
they  continue  to  impede  U.S.  exports  to 
a  number  of  developing  coimtries  that 
claim  their  restrictions  are  justified 
under  the  balance-of-payments 
provisions  of  GATT  Article  XVIII:B.  In 
some  cases  governments  have  imposed 
import  bans  which  impair  regular 
channels  of  trade  and  which  are  not 
progressively  relaxed,  as  required  by 
GATT  rules.  Moreover,  some  countries 
restrict  imports  through  licensing 
products  of  particular  industries,  rather 
than  imposing  general  balance-of- 
payments  measures,  contrary  to  a  1979 
GATT  Declaration  on  Trade  Measures 
Taken  for  Balance-of-Payments 
Purposes. 

In  Uruguay  Round  negotiations  the 
United  States  is  seeking  to  strengthen 
and  clarify  the  requirements  of  Article 
XVIII,  to  ensure  that  they  are  used  as  a 
temporary  derogation  from  GATT 
obligations,  rather  than  an  open-ended 
mechanism  to  protect  particular 
industries  with  measures  that  would 
otherwise  be  GATT-inconsistent.  U.S. 
objectives  include  explicit  requirements 
that  measures  taken  for  balance-of- 
payments  reasons  be  temporary, 
transparent,  and  uniformly  applied  to  all 
products,  and  that  tariff  measures  be 
preferred  over  quantitative  restrictions. 

To  support  its  Uruguay  Round  efforts, 
the  United  States  will  use  all  available 
GATT  mechanisms  to  challenge 
balance-of-payments  import  restrictions 
that  the  United  States  believes  nm 
counter  to  GATT  obligations. 

The  following  import  bans  and  other 
import  restrictions  are  identified  as  a 
prirority  practice  under  section  310: 

Brazil:  Import  Bans  and  Other  Import 
Licensing  Restrictions 

Brazil  maintains  an  import  prohibition 
list  which  covers  approximately  1000 
items,  barring  U.S.  exports  of 
agricultural  items  and  manufactured 
goods,  including  meat,  dairy  products, 
plastics,  chemicals,  textiles,  leather 
products,  electronic  items,  motor 
vehicles,  and  fumitiire.  Brazil  also  uses 
its  licensing  regime  to  implement 
company  and  sectoral  import  quotas, 
which  impede  many  important  U.S. 
export  items,  including  office  machine 
parts,  internal  combustion  engine  parts, 
and  electrical  machinery. 


The  lack  of  transparency  of  Brazil's 
licensing  system  inhibits  markets  access 
and  creates  uncertainty  for  U.S. 
exporters  to  Brazil.  Brazil  maintains 
these  restrictions  despite  GATT 
requirements  with  respect  to  restrictive 
import  measures  imposed  for  balance- 
of-payments  purposes,  including  the 
principle  that  such  measures  should  not 
be  used  to  protect  a  particular  industry 
or  sector. 

B.  Exclusionary  Government 
Procurement 

Because  governments  are  among  the 
largest  purchasers  of  goods  and  services 
in  die  world,  the  United  States  is 
working  to  ensure  that  opportunities  to 
sell  to  governments  {u«  available  to  U.S. 
suppliers.  In  multilateral  negotiations 
the  United  States  seeks,  on  a  reciprocal 
basis,  the  use  of  procedures  that  require 
government  procurement  decisions  to  be 
made  on  a  competitive  and  non- 
discriminatory basis.  The  United  States 
also  seeks  elimination  of  specific 
procurement  practices  that  exclude 
foreign  suppliers. 

The  following  exclusionary 
government  prociu^ment  practices  are 
identified  as  priority  practices  under 
section  310: 

Japan:  Ban  on  Government  Procurement 
of  Foreign  Satellites 

As  part  of  a  "long  range  vision  on 
space  development"  Japan  prohibits  the 
procurement  of  fcneign  satellites  by 
government  entities  if  such  a  purchase 
interferes  with  "indigenous  development 
objectives."  Japan's  policy  of  promoting 
indigenous  production  capability  by 
prohibiting  government  procurement  of 
foreign  satellites  applies  to  the  entire 
range  of  satellites  (broadcast, 
communications,  earth  resource, 
weather).  The  United  States  has  long 
been  the  world  leader  in  satellite 
production,  and  is  thus  denied 
significant  market  opportimities  by  this 
policy. 

Japan:  Exclusionary  Procurement  of 
Supercomputers 

The  United  States  supercomputer 
industry  has  been  effectively  denied 
access  to  the  Japanese  public  sector 
market  despite  a  1987  agreement  with 
Japan  on  supercomputers.  The 
Government  of  Japan  has  engaged  in  a 
variety  of  exclusionary  practices  that 
have  Uie  effect  of  thwarting  the  open 
procurement  process,  in  order  to  ensure 
purchase  of  supercomputers  by 
indigenous  producers. 
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C.  Technical  Barries  to  Trade 

The  United  States  places  high  priority 
on  the  elimination  of  trade-restrictive 
technical  regulations  and  standards. 
While  many  legitimate  reasons  exist  for 
governments  to  use  standards — such  as 
the  protection  of  plant,  animal,  and 
human  life,  or  the  prevention  of 
consumer  fraud — governments 
sometimes  impose  technical  standards 
that  unnecessarily  restrict  imports.  The 
European  Community's  ban  on 
hormone-treated  beef,  already  subject  to 
countermeasures  under  section  301,  is 
an  example  where  unreasonable 
standards  (in  that  case,  not  based  on 
any  legitimate  scientific  judgment)  have 
created  unnecessary  trade  barriers. 

The  GATT  Agreement  on  Technical 
Barries  to  Trade  ("Standards  Code") 
commits  its  signatories  to  ensure  that 
technical  regulations  or  standards,  and 
related  testing  and  certification 
schemes,  do  not  create  unnecessary 
obstacles  to  trade.  While  the  Standards 
Code  has  improved  the  standards- 
related  activities  of  many  countries,  an 
important  Uruguay  Round  objective  for 
the  United  States  is  to  strengthen  and 
expand  the  Code  further.  The 
administration  also  places  high  priority 
on  ensuring  that  Code  signatories  abide 
by  existing  Code  obligations. 

The  following  standards-related 
practices  of  Japan  have  been  identified 
as  a  priority  practice  under  section  310: 

Japan:  Restrictive  Standards  on  Wood 
Products 

Access  to  Japan's  market  for  forest 
products  is  impeded  by  a  variety  of 
tariff  and  non-tariff  measures,  including 
technical  standards  which  favor 
Japanese  producers.  These  practices 
include  wood  grading  requirements 
which  discriminate  against  U.S.  wood 
products,  as  well  as  a  variety  of  testing 
standards  which  impede  U.S.  exports. 
Japan  maintains  these  practices  despite 
its  obligations  under  the  GATT 
Agreement  on  Technical  Barriers  to 
Trade  to  ensure  that  technical     , 
regulations  and  standards  are  not 
adopted  or  applied  in  a  way  which 
creates  unnecessary  obstacles  to 
international  trade. 

D.  Trade-Related  Investment  Measures 

The  United  States  supports  open 
investment  policies  worldwide;  all 
nations  will  benefit  from  unrestricted 
foreign  direct  investment.  In  the 
Uruguay  Round,  the  United  States  is 
seeking  the  ehmination  of  trade- 
restricting  measures  imposed  by 
government  upon  foreign  investors.  The 
result  of  such  measures  is  the  distortion 


of  import,  export,  and  manufacturing 
patterns  that  would  occur  absent 
government  intervention,  impairing  the 
ability  of  an  enterprise  to  respond  to 
developments  in  the  marketplace.  The 
United  States  has  made  investment 
restrictions  a  priority  in  both  bilateral 
and  multilateral  negotiations. 

The  following  pract'ce,  exemplary  of 
an  investment  regime  that  seriously 
distorts  trade,  is  identified  as  a  priority 
practice  under  section  310; 

India:  Trade-Related  Investment 
Measures 

Government  approval  is  required  for 
all  new  or  expanded  foreign  investment 
in  India.  Approval  is  conditioned  upon  a 
number  of  criteria,  including 
requirements  for  foreign  equity 
participation.  Where  approval  is 
granted,  the  Indian  Government  often 
requires  investors  to  use  locally- 
produced  goods  in  the  items  they 
produce  in  India,  rather  than  allowing 
them  to  import  the  best  quality  and  most 
cost-effective  products.  Some  investors 
are  also  required  to  meet  export  targets. 
Such  "performance  requirements" 
burden  foreign  investors,  and  result  in 
significant  trade  distortions. 

E.  Barriers  to  Trade  in  Services 

Establishment  of  a  comprehensive 
GATT  agreement  on  trade  in  services  is 
one  of  the  key  U.S.  objectives  in  the 
Urugray  Round.  The  need  for 
multilateral  rules  and  disciplines 
covering  services  trade  has  become 
increasingly  important  as  services  have 
grown  as  a  share  of  total  world 
economic  activity.  In  the  Uniguay  Round 
the  United  States  has  strongly  supported 
efforts  to  establish  a  multilateral 
framework  of  principles  and  rules  for 
services  trade,  as  well  as  mechanisms 
for  the  progressive  liberalization  of 
services  barriers.  The  services  text 
adopted  by  Trade  Ministers  at  the 
December  1988  Uruguay  Round  Mid- 
Term  Review  in  Montreal  does  much  to 
advance  the  eventual  achievement  of 
these  objectives. 

In  the  absence  of  multilateral  rules  on 
services  trade,  the  United  States  has 
pursued  the  liberalization  of  foreign 
services  markets  through  bilateral 
negotiations.  In  free-trade  agreements 
with  both  Ctmada  and  Israel,  bilateral 
agreement  was  reached  on  fundamental 
principals  governing  trade  in  services.  In 
regotiations  with  Korea,  initiated  as  part 
of  a  section  302  investigation  in  1985. 
U.S.  negotiators  achieved  a  considerable 
liberalization  of  Korea's  insurance 
market.  Such  bilateral  initiatives 


support  and  reinforce  multilateral  efforts 
to  liberalize  trade  in  services. 

The  following  barrier  to  trade  in 
services  is  identified  as  a  priority 
practice  under  section  310: 

India:  Insurance  Market  Barriers 

Private  insurance  companies  are  not 
permitted  to  sell  insurance  in  India.  The 
state-owned  General  Insurance 
Company  of  India  and  its  four 
subsidiaries  have  a  monopoly  on  sales 
of  general  insurance,  and  the  Life 
Insurance  Corporation  of  India  has  a 
monopoly  on  the  sale  of  life  insurance. 
India's  is  the  largest  remaining  closed 
insurance  market;  liberalization  of  that 
market  would  create  significant  market 
opportunities  for  U.S.  insurance 
companies,  which  are  competitive 
worldwide. 

ni.  Other  Negotiating  Priorities 

Section  301  is  an  important  market- 
opening  tool,  but  it  is  not  a  substitute  for 
multilateral  negotiations.  A  key  priority 
of  U.S.  trade  policy  is  a  successfiil 
outcome  in  the  Uruguay  Round  of 
Multilateral  Trade  Negotiations.  While 
the  Administration  is  prepared  to  use 
section  301,  the  preferred  long-term 
solution  is  to  achieve  improvements  in 
multilateral  disciplines  and  enforcement 
procedures  in  the  Uruguay  Round. 

Many  trade  issues  may  be  better 
resolved  through  multilateral 
agreements  under  GATT  auspices  than 
bilateral  initiatives.  Because  GATT 
negotiations  involve  a  broad  range  of 
issues  and  sectors,  they  facilitate  a 
comprehensive  approach  to  resolving  a 
number  of  interrelated  issues.  In 
addition,  it  is  often  difficult  for 
governments  to  agree  to  eliminate  a 
trade  barrier  in  bilateral  negotiations, 
when  other  countries  can  act  as  "free 
riders"  and  take  advantage  of  a  more 
open  trading  situation  without  making 
equivalent  concessions. 

Thus,  some  problems,  like  agricultural 
subsidies,  are  difficult  to  solve  absent 
broad  multilateral  agreement,  since  any 
government  that  agrees  to  eliminate 
subsidies  in  a  bilateral  agreement  places 
its  producers  at  a  competitive 
disadvantage  with  respect  to  countries 
that  have  not  assumed  a  similar 
obligation. 

In  this  respect,  the  USTR  has 
determined  that  certain  practices,  while 
important  U.S.  negotiating  priorities,  will 
be  better  pursued  at  this  time  outside  of 
section  301,  especially  through 
multilateral  negotiations  in  the  Uruguay 
Round. 

Agricultural  practices  in  this  category 
include: 

•  European  Community  variable 
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levies  on  imports  of  grains,  sugar,  dairy 
products,  beef,  poultry,  eggs,  pork  and 
processed  products  made  from  these 
commodities,  which  afford  protection  to 
European  producers  of  these  products, 
adversely  affecting  US.  exports  to  the 
EC. 

•  European  Community  agricultural 
export  subsidies.  The  EC  grants  export 
"restitutions"  on  a  wide  range  of 
agricultural  products  including  wheat, 
wheat  flour,  beef,  dairy  products, 
poultry,  and  certain  fruits,  as  well  as 
some  processed  products.  The  result  of 
such  subsidies  is  downward  pressure  on 
world  agricultural  prices  and  unfair 
competition  for  U.S.  exporters  in  third 
country  markets. 

•  Japan's  import  barriers  on  rice. 
Japan's  strict  prohibition  on  the  import 
of  rice  adversely  affects  US.  rice 
producers  and  exporters,  and  is 
unjustifiable  in  light  of  Japan's  GATT 
obUgations. 

U.S.  priorities  in  the  Uruguay  Round 
agriculture  negotiations  include  the 
elimination  of  all  trade-distorting 
subsidies  and  market  access  barriers. 
Thus,  ehmination  of  practices  such  as 
the  variable  levy,  export  subsidies  and 
Japan's  rice  ban  will  be  pursued  in  these 
negotiations. 

Another  issue  better  addressed 
outside  of  section  301  at  the  present  time 
is  the  substantial  financial  support 
European  Airbus  partner  governments 
have  provided  to  their  Airbus 
consortium  member  companies.  These 
supports  have  taken  the  form  of  "soft" 
loans,  loan  guarantees,  general  equity 
infusions  and,  more  recently,  a  proposal 
for  exchange  rate  guarantees.  These 
practices  have  heavily  subsidized  both 
Airbus  aircraft  development  and 
production,  distorting  worid  aircraft 
trade  and  threatening  to  cause  serious 
prejudice  to  future  U.S.  aircraft  exports. 
These  practices  will  be  pursued  actively 
in  both  bilateral  and  multilateral  fora. 

The  United  States  will  continue  to 
pursue  negotiations  in  the  Uruguay 
Round  aimed  at  eliminating  these  trade- 
distorting  practices  and  their  effects  on 
U.S.  exports;  and  the  USTR  will  assess 
the  progress  made  toward  that  goal  in 
the  context  of  next  year's  Super  301 
process. 

Autiiocttr  Section  310(a)(1)fDl  of  the  Trade 
Act  of  1974,  as  amended,  19  U.S.C. 

foflhua  B.  Bolten, 

General  Counsel. 


SECURITIES  ANO  EXCHANGE  ACT 

[RaL  Na  34-28M2;  File  No.  SR-C80E-M- 
20,AindtNa2] 

SeN  neQdlBlofy  Orsanizatlofw; 
PropoMd  Rule  Ctienoe  by  the  CtriceQO 
ooara  opvone  cxcnanQe,  mc., 
Relating  to  Mwlcet  Baeket  SecurtUee 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exdiange  Act  of  1934, 15 
U.S.C.  78s(b](l),  notice  is  hereby  given 
that  on  May  12. 1989,*  the  Chicago 
Board  Options  Exchange,  Incorporated 
Bled  with  the  Seciuities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  D  and  HI  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizadoo's 
Statement  of  tiie  Tenns  of  Substance  of 
tlie  Propoaed  Rale  Change 

1.  Text  of  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange. 
Incorporated  ( "CBOE"  or  "Exchange") 
proposes  to  amend  and  restate  its  filing 
SR-CBOE-68-20  relating  to  market 
baskets  in  stocks  as  set  forth  below. 
Chapter  XXVI  is  entirely  new. 

CHAPTER  XXVI 

MARKET  BASKETS 

Introductioo 

The  rules  in  this  Chapter  are 
applicable  only  to  market  basket 
contracts  (as  defined  below).  Market 
basket  contracts  are  deemed  to  be  index 
option  contracts  for  purposes  of  the 
rules  of  the  Exchange  so  that  the  rules  in 
Chapter  I  through  XIX  and  in  Chapter 
XXIV  are  also  applicable  to  market 
baskets,  in  some  cases  supplemented  by 
rules  in  this  Chapter,  except  for  rules 
that  have  been  replaced  in  respect  of 
market  baskets  by  rules  in  this  Chapter 
and  except  where  the  context  otherwise 
requires.  Whenever  a  rule  in  this 
Chapter  supplements,  or  for  purposes  of 
this  Chapter,  replaces  rules  in  Chapter  I 
through  XIX  or  in  Chapter  XXIV,  that 
fact  is  indicated  following  the  rule  in 
this  Chapter. 

Definitions 

Rule  28.1(a)  When  used  in  Chapter  I 
through  XrX  and  in  Chapter  XXIV.  the 
following  terras  have  the  following 
meanings  in  respect  of  the  market 
basket  contracts  provided  for  in  this 
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Chapter,  unless  the  context  otherwise 

requires: 

Class 

(1)  The  term  "dass"  means  all  market 
basket  contracts  based  on  the  same 
stock  index. 

[Replaces  Rule  l.l(q)] 
Underlying  Secortty 

(2)  The  term  "underlying  security" 
means  the  slocks  comprising  the  index 
on  which  the  market  basket  is  based. 
[Replaces  Rules  l.l(u]  and  24.1(e)] 

(b)  When  used  in  this  Chapter,  unless 
the  context  otherwise  requires: 

Index  Multiplier 

(1)  The  term  "index  multiplier"  means 
the  amount  specified  in  the  market 
basket  contract  as  the  index  multiplier 
for  that  contract. 

[Replaces  Rule  24.1(f)] 

Market  Basket.  Market  Basket  Contract 

(2)  The  term  "market  basket"  or 
"market  basket  contract"  means  a 
contract  obligating  the  seller  to  sell  and 
the  purchaser  to  purchase  a  designated 
number  of  shares  of  each  of  the  stocks 
comprising  the  index  on  which  the 
market  basket  is  based  (i.e..  the 
"component  stocks"),  with  delivery  of 
such  shares  to  be  made  as  provided  in 
the  Rules  of  the  Clearing  Corporation 
and  the  rules  of  correspondent  stock 
clearing  corporations.  Market  basket 
contracts  shall  be  designated  soley  by 
reference  to  the  index  on  which  the 
market  basket  is  based.  Component 
stocks  need  not  satisfy  the  requirements 
of  Rule  5.3. 

[Replaces  Rules  5.1, 5.3  and  24.2] 

Terms  of  Market  Basket  Contracts 

Rule  26.2(a)  The  quantity  of  the 
component  stocks  deliverable  upon 
settlement  of  a  market  basket  equals  the 
weighted  number  of  shares  of  each  stock 
included  in  the  index  upon  which  the 
market  basket  is  based,  determined  as 
of  the  opening  of  business  on  the  trade 
date,  multiplied  by  the  index  multiplier 
for  that  market  basket  and  rounded  to 
the  nearest  whole  number  of  shares  (a 
fraction  of  one-half  or  higher  being 
rounded  up). 

(b)  The  index  multiplier  for  market 
baskets  based  on  the  Standard  &  Poor's 
100  Stock  Price  Index  shall  be  5,00a  The 
index  multiplier  for  market  baskets  on 
the  Standard  &  Poor's  500  Stock  Price 
Index  shall  be  5,00a 
Interpretations  and  Policies: 

.01    In  determining  the  number  of 
shares  of  each  of  the  component  stocks 
in  a  market  basket  that  must  be 
delivered  upon  setUement  thereof,  the 
total  number  of  outstanding  shares  of 
each  such  stock,  stated  in  millions  of 
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shares,  is  divided  by  the  index  divisor 
for  that  class  of  market  basket  contract. 
The  resulting  quotient  (the  "weighted 
number  of  shares")  is  then  multiplied  by 
the  index  multiplier  for  that  class  of 
market  basket  to  determine  the  number 
of  shares  of  that  component  stock  that 
are  deliverable  upon  settlement,  subject 
to  the  requirement  that  any  fractional 
amoimt  is  to  be  rounded  to  the  nearest 
whole  share.  In  determining  the 
weighted  number  of  shares  of  a 
component  stock  (which  number  is  to  be 
rounded  to  foiu"  decimal  places),  the 
niunber  of  shares  outstanding  is 
expressed  in  millions  of  shares  roimded 
to  three  decimal  places  and  the  index 
divisor  is  rounded  to  four  decimal 
places. 

For  example,  if  on  the  opening  of 
business  on  a  given  trade  date  XYZ 
Corp.  has  130.257  million  shares 
outstanding  and  the  index  divisor  for  the 
Standard  &  Poor's  ("S&P")  500  Stock 
Price  Index  market  basket  is  3022.4168, 
the  weighted  number  of  shares  of  XYZ 
stock  will  be  0.0431  (130.257-^3022.4168). 
The  number  of  shares  of  XYZ  stock 
deliverable  upon  settlement  of  an  S&P 
500  market  basket  purchased  in  a  trade 
on  that  day  would  be  equal  to  the 
weighted  number  of  shares  (0.0431) 
multiplied  by  5,000  (the  index  multiplier 
for  S&P  500  market  baskets),  or  216 
shares  (0.0431x5,000=215.5). 

.02    For  the  purpose  of  settling  the 
obligations  resulting  from  the  ptirchase 
or  sale  of  a  market  basket  contract,  the 
index  divisor  and  the  number  of  shares 
outstanding  of  each  of  the  component 
stocks  shall  be  determined  by  die 
Exchange  based  solely  upon  information 
provided  to  the  Exchange  by  the 
reporting  authoriy  as.of  the  opening  of 
business  on  the  trade  date.  The 
Exchange's  determination  shall  be  final 
and  conclusive. 

[Replaces  Rules  5.6, 6.4  and  24.9] 

Meaning  of  Bids  and  Offers 

Rule  26.3  Bids  and  offers  shall  be 
expressed  in  terms  of  dollars  and 
decimals  per  unit  of  the  index  to  two 
decimal  places  and  shall  be  multiplied 
by  the  index  multiplier  for  the 
applicable  contract  to  arrive  at  the  total 
amount  of  the  bid  or  offer  {e.g.,  a  bid  of 
250.00  for  a  market  basket  having  an 
index  multiplier  of  5,000  would  represent 
a  bid  of  $1,250,000  for  that  market 
basket). 

[Replaces  Rules  6.41,  6.42  and  24.8] 

Disseminaton  of  Information 

Rule  26.4  (a)  The  Exchange  shall 
disseminate  or  cause  to  be  disseminated 
after  the  close  of  business  and  from 
time-to-time  on  days  on  which 


fransactions  in  market  baskets  are  made 
on  the  Exchange:  (i)  the  current  index 
value;  (ii)  the  price  at  which  each 
transaction  in  market  baskets  has  been 
effected  and  the  transaction  volume  at 
such  price;  and  (iii)  the  prices  at  which 
bids  and  offers  are  made  on  the  floor  of 
the  Exchange.  The  Exchange  shall 
maintain,  in  files  available  to  the  public, 
information  identifying  the  component 
stocks  whose  prices  are  the  basis  for 
calculation  of  the  index  and  the  method 
used  to  determine  the  current  index 
value. 

(b)  The  Exchange  shall,  after  the  close 
of  each  trading  day  in  which 
transactions  in  maiket  baskets  have 
been  effected,  disseminate  or  cause  to 
be  disseminated  the  volume  of  trading  in 
each  class  of  market  basket  contracts 
and  the  volimie  of  trading  in  each  of  the 
component  stocks  represented  by  such 
market  basket  trading. 
[Replaces  Rule  24.3] 

Opening  of  Trading 

Rule  26.5  The  Order  Book  Official 
shall  conduct  the  opening  procedui-es  for 
each  class  of  market  baskets  at  or  as 
soon  as  practicable  after  8:30  a.m. 
Chicago  time,  or  upon  a  resumption  in 
trading  after  trading  has  been  halted  or 
suspended,  in  such  a  manner  as  to  result 
in  a  single  price  opening. 
Interpretations  and  Policies: 

.01  Rule  24.13,  Interpretation  and 
Policy  .03  shall  apply  to  the  opening  of 
trading  in  market  basket  contracts. 
[Replaces  Rules  6.2  and  24.13] 

Position  Limits 

Rule  26.6  Market  baskets  shall  not  be 
subject  to,  or  taken  into  account  in 
connection  with,  the  provisions  of  Rule 
4.11. 

[Replaces  Rules  4.11  and  24.4] 

Exerdse  Limits 

Rule  26.7  Market  baskets  shall  not  be 
subject  to,  or  taken  into  account  in 
connection  with,  the  provisions  of  Rule 
4.12. 

[Replaces  Rules  4.12  and  24.5] 

Delivery  and  Payment 

Rule  26.8  Delivery  of  the  component 
stocks  upon  the  sale  of  a  market  basket 
contract,  and  payment  of  the  contract 
price  in  respect  thereof,  shall  be  in 
accordance  with  the  Rules  of  the 
Clearing  Corporation  and  the  rules  of 
correspondent  stock  clearing 
corporations.  As  promptly  as  possible 
after  the  entry  into  such  a  contract,  the 
member  ogranization  shall  require  the 
customer  (i)  in  the  case  of  a  purchase, 
to  make  full  cash  payment  of  the 
contract  price;  or  (ii)  in  the  case  of  a 


sale,  to  deposit  each  of  the  component 
stocks,  in  the  amotmt  specified  in  Rule 
26.2.  of  those  stocks  are  not  carried  in 
the  customer's  account  in  amounts 
sufficient  to  make  delivery;  or  (iii)  in 
either  case,  to  deposit  the  required 
margin  in  respect  thereof,  if  the 
transaction  is  effected  in  a  margin 
account,  in  accordance  with  the  Rules  of 
the  Exchange  and  the  appUcable 
regulations  of  the  Federal  Reserve 
Board.  Notwithstanding  the  foregoing,  a 
Market-Maker  that  has  on  the  same  day 
purchased  and  sold  one  or  more  market 
baskets  of  the  same  class  may  setUe  the 
obligations  arising  from  such  purchase 
and  sale  by  the  payment  or  receipt,  as 
the  case  may  be,  of  the  difference 
between  the  cost  of  such  purchase  and 
sale,  as  provided  in  the  Rules  of  the 
Clearing  Corporation. 
[Replaces  Rule  11.3] 

Margins 

Rule  26.9  The  margin  requirements  for 
market  basket  contracts  shall  be 
determined  in  accordance  with  the 
provisions  of  Chapter  XII  of  the  Rules, 
which  shall  apply  to  the  positions  (long 
or  short)  in  the  component  stocks 
deliverable  pursuant  to  the  market 
basket  contract. 

[Replaces  Rule  24.11] 

Doing  Business  With  the  Public 

Rule  26.10(a)  The  provisions  of 
Chapter  IX  of  the  Rules  shall  be 
applicable  to  market  baskets  except  that 
Rule  9.7(b)  (relating  to  the  opening  of 
customer  accounts),  Rules  9.7(e),  9.15, 
and  9.21(d)  (relating  to  the  options 
disclosure  document  and  to  the 
prospectus  of  The  Options  Clearing 
Corporation),  and  Rule  9.11  (relating  to 
the  confirmation  of  transactions)  shall 
not  be  applicable  to  market  basket 
contracts. 

(b)  In  approving  a  customer's  account 
for  market  basket  transactions,  a 
member  organization  shall  exercise  due 
diligence  to  learn  the  essential  facts  as 
to  the  customer  and  his  investment 
objectives  and  financial  situation,  and 
shall  make  a  record  of  such  information 
which  shall  be  retained  in  accordance 
with  Rule  9.8.  Based  upon  such 
information,  the  branch  Office  manager 
or  other  officer  of  the  member 
organization  shall  approve  in  writing  the 
customer's  account  for  market  basket 
transactions. 

(c)  At  or  before  the  time  a  member 
organization  provides  the  first  written 
confirmation  to  a  customer  of  a  mari(et 
basket  transaction,  that  member 
organization  shall  provide  to  such 
customer  a  written  description, 
substantially  in  the  form  provided  by 
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the  Exchange,  of  the  mechanics  and 
riskf  of  trading  in  market  basket 
contracts. 

(d)  A  member  organization  shall 
promptly  furnish  to  each  customer  a 
written  conftrmation  of  each  transaction 
in  market  basket  contracts.  Each  such 
confirmation  shall  show  the  class  of 
market  basket  [ie.,  the  stock  index  on 
which  the  contract  is  based),  contract 
price,  number  of  market  basket 
contracts  purchased  or  sold,  number  of 
shares  of  each  of  the  component  stocks 
to  be  purchased  or  sold  in  settlement  of 
the  market  basket  contract, 
commissions,  date  of  transaction  and 
settlement  date,  and  shall  indicate 
whether  the  transaction  is  a  purchase  or 
sale  and  whether  a  principal  or  agency 
transaction. 
Interpretations  and  Policies: 

.01  It  shall  be  sufTicient  in  any  case 
where  the  customer  has  on  the  same 
date  purchased  and  sold  a  market 
basket  contract  of  the  same  class  to 
provide  a  confirmation  statement 
reflecting  the  terms  of  such  purchase 
and  sale,  including  the  amount  of  any 
credit  or  debit  to  the  customer's  account 
without  regard  to  the  component  stocks 
underlying  those  contracts. 

[Replaces  Rules  9.7(b],  9.7(e),  9.11, 9.15 
and  e.21(d)] 

Market-Makan 

Rule  26.11  (a)  Appointment  On  a  form 
or  forms  prescribed  by  the  Exchange,  a 
registered  Market-Maker  may  apply  for 
an  Appointment  in  one  or  more  classes 
of  market  basket  contracts.  A  Market- 
Maker  that  is  so  appointed  shall  have 
the  obligations  set  forth  in  this  Rule  and 
also  shall  be  subject  to  the  provisions  of 
Chapter  VUl  of  the  Rules,  other  than 
Rules  8.3  and  &7.  A  Market-Maker  that 
is  not  so  appointed  shall  not  be 
permitted  to  participate  as  a  Market- 
Maker  in  market  basket  transactions. 
No  Appointment  for  market  basket 
contracts  shall  be  made  without  the 
Market-Maker's  consent  to  such 
Appointment.  The  Market  Performance 
Committee  may  suspend  or  terminate 
any  Appointment  of  a  Market-Maker 
under  this  Rule  and  may  make 
additional  Appointments  whenever,  in 
the  Committee's  judgment,  the  interests 
of  a  fair  and  orderly  market  are  best 
served  by  such  action.  A  member  or 
prospective  member  adversely  affected 
by  a  determination  made  by  the  Market 
Performance  Committee  under  this  Rule 
may  obtain  a  review  thereof  in 
accordance  with  the  provisions  of 
Chapter  XIX. 

[b]  Financial  Requirements.  A 
Market-Maker  shall  not  be  subject  to 
Appointment  in  any  class  of  market 


basket  contracts  unless  that  Maiket- 
Maker  has  satisfied  such  minimum 
financial  requirements  as  may  be 
established  from  time  to  time  by  the 
Floor  Directors  Committee.  Failure  to 
remain  in  compliance  tvith  such 
requirements  shall  be  grounds  for  the 
suspension  or  termination  of  a  Market- 
Maker's  appointment  in  any  class  of 
market  basket  contracts. 

(c)  Obligations.  Transactions  of  a 
Market-Maker  in  market  basket 
contracts  should  constitute  a  course  of 
dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  anH  no  Market- 
Maker  should  enter  into  transactions  or 
make  bids  or  offers  that  are  inconsistent 
with  such  a  course  of  dealings.  A 
Market-Maker  appointed  for  a  class  of 
market  basket  contracts  has  a 
continuous  obligation  to  engage,  to  a 
reasonable  degree  under  the  existing 
circumstances,  in  dealings  for  his  own 
account  when  there  exists,  or  it  is 
reasonably  anticipated  that  there  will 
exist,  a  lack  of  price  continuity,  a 
temporary  disparity  between  the  supply 
of  and  demand  for  that  class  of  market 
basket  contracts,  or  a  temporary 
distortion  of  the  price  relationships 
between  market  baskets  of  the  same 
class.  Without  limiting  the  foregoing,  a 
Market-Maker  is  expected  to  perform 
the  following  activities  in  the  course  of 
maintaining  a  fair  and  orderly  market: 

(i)  To  compete  with  other  Market- 
Makers  to  improve  the  market  in  each 
class  of  market  basket  contract  for 
which  the  Market-Maker  has  been 
appointed  at  the  station  where  the 
Market-Maker  is  present. 

(ii)  At  the  request  of  another  member 
of  the  Exchange  or  at  the  request  of  the 
Order  Book  Official,  to  make  markets  at 
the  station  where  a  Market-Maker  is 
present  by  providing  bid  and/or  offer 
quotations  that  are  subject  to  immediate 
acceptance  for  one  market  basket 
contract 

(iii)  To  update  market  quotations  in 
response  to  changed  market  conditions 
at  the  station  where  a  Market-Maker  is 
present. 

Interpretations  and  Policies: 

.01  Rule  8.7,  Interpretation  Policy  .04 
shall  apply  to  market  baskets. 

.02  Market-Makers  appointed  to  trade 
in  any  class  of  market  basket  contracts 
shall  not  effect  purchases  or  sales  on  the 
floor  of  the  Exchange  except  in  a 
reasonable  and  orderly  manner. 

[Replaces  Rules  8.3  and  8.7] 


II.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for.  tlw  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  previously  has  filed  with  the 
Commission  rules  relating  to  the  trading 
of  market  basket  contracts  (File  No.  SR- 
CBOE-88-20).  The  purpose  of  the 
present  filing  is  to  restate  and  clarify  the 
rules  governing  the  trading  of  market 
baskets. 

In  essence,  a  market  basket  is  a 
contract  that  it  setUed  by  the  physical 
delivery  of  the  stocks  comprising  a 
selected  index  (the  "component 
stocks"),  with  the  individual  stocks 
delivered  in  proportion  to  their 
weighting  in  that  index  Unlike  the 
traditional  options  also  traded  on  CBOE, 
market  baskets  will  not  have  an 
exercise  price  or  an  expiration  date. 
Instead,  the  buyer  of  a  market  basket 
will  be  obligated  to  purchase  and  the 
seller  will  be  obligated  to  sell  a 
specified  quantity  of  shares  of  each  of 
the  component  stocks  of  a  designated 
stock  market  index.  Settlement  of  the 
purchase  and  sale  of  the  component 
stocks  will  take  place  on  the  fifth 
business  day  after  trade  date  in  * 
accordance  with  the  rules  of  a 
correspondent  stock  clearing 
corporation. 

The  rules  relating  specifically  to 
market  baskets  will  be  set  out  in  new 
Chapter  XXVI  of  CBOE  Rules.  Although 
market  baskets  are  not  options,  they 
will  be  treated  as  index  options  under 
CBOE  Rules,  so  that  the  rules  in 
Chapters  I  through  XIX  (the  general 
rules  of  the  Exchange)  as  well  as  the 
rules  in  Chapter  XXIV  (CBOE's  index 
option  rules)  generally  will  be 
applicable  to  transactions  in  market 
baskets  to  the  extent  not  supplemented 
or  replaced  by  the  rules  in  Chapter 
XXVI  a  description  of  the  changes 
proposed  to  be  made  to  CBOE  Rules  is 
set  forth  below,  together  with  a 
discussion  of  the  regulatory  treatment  of 
certain  aspects  of  market  basket 
contract  trading. 
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A.  Proposed  Rule  Changes 

Rule  28.1  sets  forth  certain  definitions 
that  are  applicable  specifically  to 
market  baskets.  The  terms  "market 
basket"  and  "market  basket  contract" 
are  defined  to  mean  a  contract 
obligating  the  seller  to  sell  and  the 
purchaser  to  purchase  a  designated 
number  of  each  of  the  stocks  included  in 
the  index  on  whidi  the  market  basket  is 
based  (the  "component  stocks").  The 
"index  multiplier"  is  defined  to  mean 
the  amount  specified  in  the  market 
basket  contract  as  the  index  multiplier 
for  that  contract  (see  Rule  28.2).  This 
differs  bom  the  definition  of  this  term  in 
Chapter  XXIV  and  would  be  applicable 
solely  to  the  market  basket  rules  in 
Chapter  XXVI. 

Other  terms — specifically,  "class"  and 
"underlying  security" — have  been 
defined  to  vary  their  meaning  elsewhere 
in  the  rules  of  CBOE  when  those  terms 
are  used  in  the  context  of  market  basket 
contracts.  In  particular,  "class"  is 
specially  defined  in  Rule  26.1  to  mean 
all  market  basket  contracts  based  on  the 
same  stock  index.  References  in  CBOE 
rules  to  a  "class"  of  index  options  will 
mean,  in  the  case  of  market  basket 
contracts,  all  such  contracts  that  are 
based  on  the  same  stock  index.  The 
term  "underlying  security"  similarly  has 
been  defined  to  mean  the  stocks 
comprising  the  index  on  which  the 
market  basket  is  based  [i.e..  the 
component  stocks). 

The  terms  of  the  market  basket 
contracts  are  set  forth  in  Rule  26.2  which 
describes  the  quantity  of  component 
stocks  that  will  be  deliverable  upon 
settlement  of  a  market  basket  contract. 
That  rule  provides  that  each  of  the 
component  stocks  is  deliverable  in  an 
amount  equal  to  that  stock's  weighted 
number  of  shares  in  the  index  times  the 
index  multiplier  (subject  to  any  roimding 
to  the  nearest  whole  share).  The 
weighted  number  of  shares  is 
detennined  by  dividing  the  total  number 
of  shares  oustanding  (stated  in  millions 
of  shares)  by  the  divisor  for  that  index. 

To  illustrate,  the  index  multiplier  for 
the  Standard  &  Poor's  ("S&P")  500  Stock 
Price  Index  market  is  5,000.  If  XYZ  Corp. 
has  130.257  millions  shares  outstanding 
and  if  the  divisor  for  the  S&P  500 
(expressed  to  four  decimal  places)  is 
3022.4168,  the  weighted  number  of 
shares  for  XYZ  Corp.  would  be  0.0431 
(130.257-;- 3022.4168).  The  purchaser  of 
the  S&P  500  market  basket  would 
receive  216  shares  (.0431x5,000)  of  XYZ 
stock,  together  with  the  stock  of  the 
other  companies  whose  shares  comprise 
the  index  in  amounts  corresponding  to 
their  respective  weightings  in  the  index 
(except  to  the  extent  that  fractional 


shares  are  rounded  to  whole  numbers  in 
accordance  with  Rule  26.2).  In 
determining  share  weightings  (and, 
correspondingly,  the  number  of  shares 
of  each  component  stock  that  is  to  be 
delivered),  the  number  of  shares 
outstanding  is  expressed  in  millions  and 
decimals  thereof  [e.g.,  130.257). 

As  provided  in  Rule  26.2  the  index 
multiplier  for  both  S&P  100  and  S&P  500 
market  baskets  is  54XX),  resulting  in 
single  S&P  100  (OEB)  and  S&P  500  (SPB) 
market  baskets  covering  stocks  having  a 
value  of  approximately  $1,455,000  and 
$1,545,000,  respectively,  at  present  index 
levels.  Rule  263,  in  turn,  provides  that 
bids  and  offers  are  to  be  multipUed  by 
the  index  multiplier  for  the  contract  in 
question. 

Trading  in  market  baskets  ordinarily 
will  be  conducted  between  8:30  a.m.  and 
3:15  p.m.  Chicago  time,  and  Rule  26.5 
provides  that  it  will  be  the  responsibility 
of  an  Order  Book  Official  ("OBO")  to 
establish  daily  a  single  opening  price  for 
each  class  of  market  baskets  (i.e..  the 
S&P  100  class  and  the  S&P  500  class). 
CBOE  Rule  7.1  separately  provides  that 
the  OBO,  an  Exchange  employee,  is 
responsible,  among  other  things,  for 
maintaining  the  limit  order  book  and  for 
displaying  bids  and  offers  in  the  book. 
As  provided  in  Rules  7.7  and  7.8,  the 
OBO  is  required  continuously  to  display 
the  highest  bid  and  the  lowest  offer  and 
the  quantity  at  those  prices  and  may 
disclose  the  price  and  number  of 
contracts  bid  below  or  offered  above  the 
best  bid  and  offer.  The  OBO  also  is 
authorized  and  directed  to  execute 
customer  orders  left  on  his  book  and,  as 
provided  in  Rule  6.45,  such  bids  and 
offers  have  priority  over  bids  and  offers 
in  the  trading  crowd  at  the  same  price 
except  in  the  circumstances  specified 
therein.  CBOE  intends  to  cause  these 
same  procedures  to  be  applied  to  the 
trading  of  market  baskets. 

Rules  26.6  and  26.7  provide  that 
position  limits  and  exercise  limits  will 
not  apply  to  market  baskets  since  there 
will  be  no  open  interest  in,  and  no 
exercise  of,  market  basket  contracts. 
Instead,  all  transactions  in  market 
baskets  will  be  settled  by  the  delivery  of 
the  component  stocks.  Thus,  exercise 
limits  have  no  application  to  market 
baskets  and.  for  the  same  reasons  that 
there  are  no  numerical  restrictions  on 
the  ownership  of  shares  of  individual 
common  stock,  position  limits  should 
not  apply. 

Rule  26.8  provides  that  delivery  of  the 
component  stocks  by  the  seller  of  a 
market  basket  and  payment  therefor  by 
the  purchaser  are  to  be  in  accordance 
with  the  rules  of  The  Options  Clearing 
Corporation  ("OCC")  and  the  rules  of 


correspondent  stock  clearing 
corporations.  OCC  will  be  responsible 
for  the  initial  clearance  and  settlement 
of  all  trades  in  market  basket  contracts 
effected  on  CBOE,  including  the  neeting 
of  offsetting  market  basket  trades  in  the 
accounts  of  Market-Makers  and  the  cash 
settlement  of  any  differences  between 
the  trade  price  aind  the  prices  at  which 
purchases  and  sales  of  the  component 
stocks  are  settled  at  correspondent 
stock  clearing  corporations.  It  is 
anticipated  that  (JCC  will  require  both 
sides  to  the  trade  to  maintain  margin  at 
a  level  adequate  to  cover  the  market 
risk  of  open  positions  during  the  interval 
between  trade  date  and  settlement  date. 
(This  will  be  addressed  specifically  in 
the  rule  change  filing  that  OCC  will 
make  in  respect  of  market  basket 
contracts.)  The  actual  settlement  in  all 
positions  in  stock  resulting  from  the 
trading  in  market  baskets  will  take 
place  through  correspondent  stock 
clearing  corporations,  as  currently  is  the 
case  with  the  settlement  of  exercises  of 
equity  options,  based  upon  information 
provided  by  OCC. 

CBOE  has  not  adopted  special  rules 
for  the  margining  of  market  baskets,  but 
instead  proposes  that  market  baskets  be 
margined  in  respect  of  the  positions  in 
common  stock  that  result  from 
settlement  of  the  market  basket 
contract.  This  reflects  that  persons 
trading  in  these  contracts  will  not  have 
a  position  in  "maiket  baskets"  as  a 
separate  security  at  the  end  of  the 
trading  day  but  will  instead  have  an 
obligation  to  deliver  or  pay  for  and 
receive  the  component  stocks  on  the 
settlement  date.  Rule  26.9  accordingly 
specifies  that  the  provisions  of  Chapter 
XU  of  CBOE  Rules,  which  sets  our 
margin  requirements  generally 
applicable  to  ail  maigins  accounts  of 
customers,  will  be  applicable  to  the  long 
or  short  positions  in  the  component 
stocks  resulting  from  the  trading  of 
market  basket  contracts.  Among  other 
things.  Chapter  XII  incorporates  the 
margin  requirements  of  Regulation  T  of 
the  Federal  Reserve  Board  (Rule  12.1), 
establishes  maintenance  margin 
requirements  for  customers'  securities 
positions  held  in  margin  accounts  (Rule 
12.3),  and  prohibits  customers  from 
engaging  in  "free  riding,"  the  practice  of 
satisfing  margin  requirements  by  the 
liquidation  of  positions  in  the  customer's 
account  (Rule  12.9). 

Applying  Regulation  T  to  long  and 
short  stock  positions  resulting  from 
transactions  in  market  basket  contracts 
generally  will  mean  that  purchasers  of 
market  baskets  in  margin  accounts  will 
be  required  initially  to  deposit  50% 
margin  in  respect  of  each  long  stock 
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position,  and  that  sellers  of  market 
baskets  who  are  short  the  component 
stocks  as  a  result  of  those  sales  (that  is, 
where  the  seller  of  the  market  basket 
does  not  own  one  or  more  of  the  stocks 
in  an  amount  sufficient  to  deliver  on 
settlement  of  the  contract)  will  be 
subject  to  the  150%  margin  requirement 
of  Regulation  T  in  respect  of  those 
stocks  sold  short.  Market-makers  would 
not  be  subject  to  these  general 
requirements.  Instead,  and  as  provided 
in  Regulation  T,  a  Market-Maker  in 
market  basket  contracts  would  be 
entitled  to  "good  faith"  margin 
treatment  for  all  market  baskets 
transactions  in  the  same  manner  as  any 
other  specialist  who  makes  a  market  in 
a  particular  security. 

The  Exchange  intends  to  apply 
substantially  all  of  its  customer 
protection  rules  to  market  basket 
trading.  In  considering  the  subject  of 
customer  protection,  however,  it  is 
important  to  note  that  the  unit  of  trading 
for  market  baskets  will  cover  stocks 
having  a  value  of  approximately  $1.5 
million,  limiting  interest  in  these 
contracts  only  to  the  largest  and  most 
sophisticated  institutional  investors. 
These  investors,  who  can  be  assumed  to 
understand  the  risks  of  buying  and 
selling  large  blocks  of  stock  in  complex 
hedge  or  arbitrage  strategies,  and  who 
have  the  financial  means  to  carry  such 
positions  and  assume  the  related  risk, 
do  not  require  the  same  degree  of 
protection  in  matters  of  customer 
protection  (such  as  suitability]  as  do 
retail  investors. 

Nevertheless,  new  Rule  26.10  provides 
that,  with  a  small  number  of  specific 
exceptions.  Chapter  IX  of  CBOE's  rules 
("Doing  Business  With  the  Public")  will 
apply  to  CBOE  members  in  respect  of 
their  customer  business  in  market 
baskets.  For  purposes  of  Chapter  IX, 
market  baskets  will  be  deemed  to  be 
index  options,  and  therefore  will  be 
subject  to  the  rules  covering  supervision 
suitability,  restrictions  on  acting  for 
persons  affiliated  with  exchanges  or 
other  members,  assuming  losses, 
commimications  with  customers  and 
complaints. 

Since  a  completed  trade  in  a  market 
basket  contract  does  not  result  in  the 
issuance  of  a  separate  security,  but 
instead  is  settled  by  the  delivery  of  the 
component  stocks,  there  will  be  no 
registration  statement  or  prospectus 
issued  under  the  Securities  Act  of  1933 
and  no  disclosure  document  issued  or 
disseminated  to  customers  in  connection 
with  market  basket  trading.  Rule  26.10 
accordingly  provides  that  CBOE  rules 
relating  to  those  subjects  are  not 
applicable  to  market  baskets.  CBOE, 


however,  will  prepare  and  make 
available  to  its  members  a  written 
description  of  the  mechanics  and  risks 
of  market  basket  trading  and  CBOE 
member  organizations  will  be  required 
to  provide  this  document  to  their 
customers. 

CBOE  Rule  9.11.  relating  to  the 
confirmation  of  transactions  to 
customers  similarly  will  not  be 
applicable  to  market  baskets.  In  its 
place.  Rule  26.10  specifies  that  Exchange 
member  organizations  must  provide  in 
customer  confirmation  statements 
details  not  only  as  to  the  market  basket 
transaction  itself,  but  also  information 
identifying  each  of  the  component 
stocks  dehverable  in  satisfaction  of  the 
obligations  arising  out  of  market  basket 
tracing. 

CBOE  Rule  9.7(b)  establishes  special 
procedures  that  govern  the  opening  of 
accounts  for  option  customers,  including 
a  requirement  that  a  Registered  Options 
Principal  ("ROF")  approve  the  opening 
of  the  account.  As  provided  in  Rule  9.2, 
ROP's  are  required  to  complete  a 
qualification  examination  and  must  be 
approved  by  the  Exchange.  These 
additional  qualifications  are 
inapplicable  to  the  trading  of  market 
baskets  and  also  are  not  necessary  for 
the  protection  of  the  customers  that  will 
be  purchasers  or  sellers  of  market 
baskets.  Rule  26.10  accordingly  provides 
that  accounts  for  customers  who  wish  to 
purchase  or  sell  a  market  basket  may  be 
approved  by  the  branch  office  manager 
or  some  other  officer  of  the  member 
organization. 

Like  other  contracts  traded  on  CBOE, 
market  baskets  will  be  traded  by 
competing  Market-Makers,  who  act  as 
dealer-specialists  in  trading  for  thier 
own  accounts  [see  Rule  8.1),  and  by 
floor  brokers  who  represent  customers' 
orders  on  an  agency  basis.  Most  of  the 
Rules  in  Chapter  VUI  ("Market-Makers 
and  Block  Positioners")  will  apply  to 
trading  in  market  basket  contracts.  For 
example,  the  rules  relating  to  Market- 
Maker  registration  (Rule  8.2),  Clearing 
Member  letters  of  guarantee  (Rule  8.5), 
restrictions  on  acting  as  a  Market-Maker 
and  floor  broker  (Rule  8.8),  and  reporting 
of  transactions  in  securities  other  than 
options  (Rule  8.9]  will  apply  these 
contracts. 

Other  provisions  of  the  Exchange's 
Market-Maker  rules  have  been  modified 
in  their  apphcation  to  market  baskets, 
however.  Whereas  a  CBOE  Market- 
Maker  ordinarily  may  trade  in  classes  of 
options  to  which  his  appointment  under 
Rule  8.3  does  not  extend  as  long  as  such 
trading  is  not  in  delegation  of  his 
obligations  in  his  appointed  classes  (as 
provided  in  Rule  8.7),  Rule  26.11(a) 


provides  that  Exchange  members  will 
not  be  permitted  to  act  as  Market- 
Makers  in  market  basket  contracts 
absent  an  appointment  by  the  Exchange 
for  that  class  of  market  basket  contract. 
An  Exchange  member  that  is  not  so 
appointed  remains  free  to  execute 
customer  orders  as  a  floor  broker, 
however.  Rule  26.11  (b)  separately 
authorizes  the  establishment  of 
minimum  financial  requirements,  in 
addition  to  the  Clearing  Member 
guarantee  set  forth  in  Rule  8.5,  for 
Market-Makers  that  wish  to  trade  in 
market  basket  contracts. 

The  responsibilities  of  a  Market- 
Maker  in  market  baskets  parallel  the 
provisions  of  existing  Rule  8.7.  As  set 
forth  in  new  Rule  26.11(c),  a  Market- 
Maker  would  be  expected  to  engage,  to 
a  reasonable  degree  under  the  existing 
circumstances,  in  dealings  for  his  own 
account  when  there  exists,  or  it  is 
reasonably  anticipated  that  there  will 
exist,  a  lack  of  price  continuity,  a 
temporary  disparity  between  the  supply 
of  and  demand  for  that  class  of  market 
baskets,  or  a  temporary  distortion  of  the 
price  relationships  between  market 
baskets  of  the  same  class.  This  is 
essentially  the  same  standard  as  applies 
to  all  CBOE  Market-Makers.  More 
particularly,  Market-Makers  in  these 
contracts  will  be  expected  to  compete 
with  other  Market-Makers  to  improve 
the  markets  in  each  class  of  market 
basket  contracts  for  which  the  Market- 
Maker  has  been  appointed  at  the  station 
where  the  Market-Maker  is  present.  In 
addition,  Market-Makers  will  be 
expected  to  make  markets,  at  the 
request  of  another  member  or  the  Order 
Book  Official,  by  providing  bids  and/or 
offer  quotations  that  are  subject  to 
immediate  acceptance  for  one  contract. 
This  standard,  which  differs  from  the 
five-contract  requirement  of  Rule  8.7.05, 
is  based  upon  the  size  of  each  market 
basket  contract.  Finally,  and  as  with 
other  contracts  traded  on  the  Exchange, 
Market-Makers  would  be  expected  to 
update  market  quotations  in  response  to 
changed  market  conditions  at  the  station 
where  the  Market-Maker  is  present. 

B.  Antimanipulative  Rules 

(i)  Rule  lOa-1.  CBOE  does  not  believe 
that  the  short  sale  rule  (Securities 
Exchange  Act  Rule  lOa-1]  should  apply 
to  transactions  in  market  basket 
contracts.  It  is  readily  apparent  that  a 
trading  market  in  market  baskets  could 
not  function  if  sales  of  such  contracts 
were  subject  to  the  short  sale  rule. 
CBOE  believes  that  sales  of  market 
baskets  should  be  exempted  from  the 
short  sale  rule,  however,  essentially 
because  the  reasons  for  the  rule  do  not 
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require  it  to  be  applied  to  market 
baskets.  The  fundamental  purposes  of 
the  short  sale  rule  are  to  prevent 
speculative  selling  from  accelerating  a 
decline  in  the  price  of  eqtiity  securities 
and  to  prevent  "bear  raiding"  (a  form  of 
manipulation).  It  is  virtually 
inconceivable,  however,  that  any  person 
would  seek  to  sell  all  of  the  stocks 
underlying  a  broad-based  index  such  as 
the  S&P  100  or  the  SAP  500  merely  to 
affect  the  price  of  a  single  stock.  Thus, 
no  valid  regulatory  purpose  would  be 
served  by  causing  transactions  in 
market  baskets,  involving  100  or  500 
stocks,  to  be  subject  to  the  provisions  of 
a  rule  that  is  designed  to  prevent 
manipulative  practices  from  affecting 
the  price  of  individual  stocks. 

The  "tick  test"  incorporated  by  the 
short  sale  rule  also  cannot  be 
reasonably  applied  to  market  baskets.  A 
tick  test  based  upon  the  prices  of  all  the 
component  stocks  is  obviously 
unworkable  because  it  is  unrealistic  to 
expect  that  the  last  reported  sales  in  all 
of  the  stocks  underlying  a  maricet  basket 
will  ever  be  on  a  plus  tick  or  a  zero-plus 
tick  at  any  one  time.  Since  there  always 
will  be  sellers  of  market  baskets  who  do 
not  own  all  of  the  component  stocks, 
application  of  the  tick  test  to  the  100  or 
500  component  stocks  would  adversely 
affect  the  liquidity  of  a  market  basket 
contract 

Although  a  tick  test  conceivably  could 
be  based  upon  the  prices  at  which  the 
baskets  themselves  trade  (i.e.,  without 
regard  to  the  prices  of  their  component 
stocks),  this  approach  fails  to  take  into 
account  the  anticipated  discontinuity  in 
market  basket  trading.  Specifically, 
CBOE  expects  that  the  extraordinary 
size  of  market  basket  trades 
(approximately  $1.5  million/contract) 
will  result  in  no  more  than  a  small 
number  of  these  trades  being  executed 
each  day.  As  a  result,  a  trade  in  market 
baskets  could  be  made  at  a  price  that 
represents  a  minus  or  zero-minus  tick 
from  the  preceding  basket  price  at  a 
time  when  the  underlying  stock  market 
is  rising.  In  effect  therefore,  short  sales 
would  be  prohibited  imder  the  rule,  even 
in  a  rising  market  until  the  last  basket 
sale  price  could  be  bettered. 

Application  of  the  tick  test  to  the 
market  baskets  themselves  also  could 
effectively  preclude  short  sales  of 
market  baskets  during  a  declining 
market — ^precisely  the  time  when  the 
"shock  absorbing"  benefits  of  market 
basket  trading  would  be  most  useful.  To 
deny  mstitutions,  broker-dealers,  and 
arbitrageurs  the  ability  to  sell  market 
baskets  when  the  market  is  falling 
(unless  they  own  and  intend  to  deliver 
all  100  or  500  stocks)  would  leave  those 


traders  with  the  same  unsatisfactory 
alternatives  as  presently  exist  including 
trading  in  stock  index  futures  which  are 
not  subject  to  any  type  of  short  sale 
restrictions. 

(ii)  Rules  Adopted  under  Section 
10(b).  In  considering  the  application  to 
market  basket  trading  of  the  various 
antimanipulative  rules  adopted  under 
Section  10(b)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  it  is 
important  to  keep  in  mind  that  a  market 
basket  contract  is  simply  a  mechanism 
for  trading  in  stocks  and  is  not  itself  a 
separate  security.  Piirchasers  and  sellers 
of  a  market  basket  contract  are,  in 
effect,  purchasers  and  sellers  of  the 
stocks  that  comprise  the  index  on  which 
the  basket  is  based.  Market  basket 
transactions  result  in  long  or  short 
positions  in  the  component  stocks,  and 
do  not  result  in  any  continuing  or  open 
positions  in  the  baskets  themselves. 
Thus,  most  of  the  antimanipulative  rules 
adopted  imder  Section  10(b)  will  apply 
to  transactions  and  positions  in  stocks 
effected  through  market  basket  trades  to 
the  same  extent  as  those  issued  through 
ordinary  stock  trades. 

Specifically,  Rules  lOb-2,  lOb-3, 10b- 
5,  lOb-6.  lOb-7,  lOb-a  lOb-13,  lOb-16, 
lOb-18  and  10b-21(T)  all  would  appear 
to  apply  to  transactions  in  stocks 
effected  through  market  basket 
contracts,  even  though,  as  discussed 
below,  it  may  ultimately  prove 
necessary  to  exempt  market  basket 
transactions  from  certain  of  these  rules. 
Rules  lOb-9  and  lOb-17  would  appear  to 
have  no  application  to  market  basket 
transactions. 

Rule  lOb-4,  which  addresses  the 
practice  of  "short  tendering"  of 
securities,  likewise  should  present  no 
problem  in  its  application  to  market 
basket  trading,  since  a  market  basket 
contract  represents,  in  the  words  of  the 
rule,  "an  imconditional  contract  binding 
on  both  parties  thereto,"  to  piutihase  or 
sell  each  of  the  stocks  included  in  the 
contract  Thus,  a  purchaser  of  a  market 
basket  contract  should  be  deemed  to 
own  each  of  the  component  stocks  for 
purposes  of  Rtile  10b--4,  and  a  person's 
net  long  position  in  stocks  should  be 
reduced  by  the  number  of  shares 
deliverable  pursuant  to  any  market 
basket  contract  that  the  person  has  sold. 

Rule  lOb-10,  dealing  with 
confirmations  to  customers,  would  apply 
to  confirmations  of  market  basket 
transactions  as  described  above  in  the 
discussion  of  proposed  CBOE  Rule  26.10. 

It  is  possible  that  after  there  has  been 
some  experience  with  trading  in  market 
basket  contracts,  there  may  appear  to  be 
a  need  for  exemptive  relief  from  certain 
of  the  foregoing  rules.  For  example,  it 


may  appear  that  rules  such  as  Rule  10b- 
6,  lOb-7  or  lOb-13,  each  of  which 
restricts  transactions  in  seciuities  under 
certain  conditions,  ought  not  to  apply  to 
restrict  the  purchase  or  sale  of 
individual  securities  that  occur  in  the 
context  of  a  transaction  in  a  broadly 
based,  block-size  market  basket 
contract  To  the  extent  that  any  such 
exemptions  prove  to  be  desirable,  they 
will  be  the  subject  of  appropriate 
written  requests. 

C.  Other  Regulatory  Matters 

(i)  Location  of  Trading  Post.  CBOE 
contemplates  that  market  baskets  will 
be  traded  adjacent  to  the  post  or  posts 
at  which  traditional  index  options  are 
traded.  The  Exchange  believes  that  this 
arrangement  will  enhance  the  efficiency 
of  both  markets  by  minimizing  price 
disparities  between  market  baskets  and 
index  options  and  facilitating  hedging 
and  other  trading  strategies  involving 
both  types  of  index  contract  This 
arrangement  should  not  present  any  of 
the  potential  abuses  at  which 
restrictions  against  certain  forms  of 
side-by-side  trading  are  directed,  since 
both  market  baskets  and  the  related 
index  options  are  priced  derivatively  in 
relation  to  the  prices  of  component  or 
imderlying  stocks  in  the  principal 
markets  in  which  such  stocks  are 
traded. 

[ii]  "Front-Running. "  CBOE  has  &t)m 
time  to  time  issued  educational  circulars 
for  the  purpose  of  informing  the 
membership  of  CBOE  policy  vinth 
respect  to  certain  matters  arising  under 
the  rules  of  Exchange.  To  this  end,  the 
Exchange  has  issued  Educational 
Circular  No.  23  which  presents  the 
Exchange's  enforcement  pohcy  with 
respect  to  certain  practices  generaUy 
known  as  "front-running."  That  Cin^ar 
has  been  revised  twice  since  its 
issuance  in  1978,  most  recently  in 
February  1986.  The  most  recent  version 
of  that  Circular-makes  clear  CBOE's 
position  that  a  person  engaging  in  front- 
running  (as  defined)  involving  index 
options  violates  CBOE  Rule  4.1  {'Just 
and  Equitable  Principles  of  Trade"). 
CBOE  will  make  clear  in 
announcements  to  its  membership  that 
existing  prohibitions  against  front- 
nmning  apply  to  market  baskets  and,  if 
necessary,  will  further  amend 
Educational  Circular  No.  23  to  address 
trading  in  market  baskets. 

(iii)  Last  Sale  and  Quotation  Reports. 
Since  CBOE  proposes  to  trade  stocks 
only  in  the  context  of  market  basket 
contracts  and  not  individually,  the  last 
sale  and  quotation  information  to  be 
made  available  fOT  market  baskets  will 
be  limited  to  the  price  at  which  the 
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basket  last  traded,  the  size  of  the  trade, 
and  the  current  bid  and  offer  for  the 
basket.  Last  sale  and  quotation 
information  will  not  be  reported 
separately  for  each  stock.  To  do 
otherwise  would  require  "exploding"  a 
basket  trade  or  quote  among  the 
component  stocks  pursuant  to  an 
arbitrary  allocation  formula,  which 
would  not  present  an  accurate  picture  of 
the  market  in  these  stocks. 

Reflecting  the  derivative  nature  of 
bids  and  offers  in  market  baskets,  bids 
and  offers  for  market  baskets  should  not 
be  subject  to  Exchange  Act  Rule  llAcl- 
1  (govering  sectirities  quotations)  for  the 
same  reason  that  put  and  call  options 
traded  on  CBOE  have  never  been 
subject  to  that  Rule.  A  market  basket 
bid  or  offer  quotation  necessarily 
depends  upon  the  latest  quotations  in  all 
of  the  component  stocks  of  the  basket 
and  is  subject  to  change  whenever 
quotations  in  any  of  these  stocks 
change.  In  such  circumstances,  if  would 
be  inappropriate  to  require  a  Market- 
Maker's  bid  or  offer  to  remain  firm  for 
any  stated  period  of  time,  during  which 
the  prices  of  the  component  stodcs  may 
have  changed.  As  is  the  case  for  options, 
bids  and  offers  for  market  baskets  will 
be  firm  when  made  [i.e.,  bids  and  offers 
will  be  subject  to  immediate  acceptance 
up  to  the  quantity  stated  in  the  bid  or 
offer]  and  the  dissemination  of  these 
bids  and  offers  will  present  an  accurate 
and  meaningful  indication  of  the  state  of 
the  market  at  that  time. 

The  last  sale  and  quotation  reports  for 
baskets  will  be  disseminated  on  a 
current  basis  over  the  system  of  the 
Options  Price  Reporting  Authority. 
CBOE  also  intends  to  make  appropriate 
arrangements  for  the  dissemination  of 
total  end-of-day  volume  in  the  market 
baskets  and  in  each  of  the  component 
stocks  as  a  result  of  market  basket 
trading. 

(iv)  Exemption  of  Component  Stocks 
from  Section  12(a)  of  Exchange  Act 
Insofar  as  the  trading  of  market  basket 
contracts  on  CBOE  may  be  viewed  as 
encompassing  the  exchange  trading  of 
the  component  stocks  of  the  basket,  the 
individual  com|>onent  stocks  should  be 
exempted  from  Section  12(a)  of  the 
Exchange  Act  in  order  to  eliminate  the 
need  to  list  the  component  stocks  on 
CBOE  or  to  apply  for  unlisted  trading 
privileges  in  the  component  stocks.  Such 
an  exemption  would  be  comparable  to 
the  exemption  for  stocks  underlying 
listed  options  provided  for  in  Exchange 
Act  Rule  12a-6,  and  would  be  based 
upon  considerations  similar  to  those 
that  supported  the  adoption  of  that  Rule. 
A  similar  exemption  has  recently  been 
extended  to  the  stocks  underlying  index 


participations  proposed  to  be  traded  on 
CBOE  and  other  exchanges.  (See 
Exchange  Act  Release  No.  34-26709 
(April  11, 1988)).  As  is  the  case  with 
stocks  underlying  options  and  index 
participations,  component  stocks  of 
market  basket  contracts  may  be  thought 
of  as  traded  on  CBOE  only  in  the  most 
narrow  sense,  since  component  stocks 
will  be  traded  only  as  part  of  a  basket  of 
at  least  100  stocks,  and  will  not  be 
traded  individually.  Each  of  the 
component  stocks  will  be  listed  on  one 
or  more  other  national  securities 
exchanges  or  will  be  traded  on  the 
NASDAQ  system,  and  therefore  will  be 
registered  under  Section  12  of  the 
Exchange  Act  by  virtue  of  such  listing  or 
trading.  No  benefit  to  investors  would 
result  from  requiring  the  additional 
registration  of  such  component  stocks 
for  CBOE.  On  the  oUier  hand,  if 
registration  were  required,  as  a  practical 
matter  CBOE  would  have  to  be 
extended  unlisted  trading  privileges 
("UTP")  in  each  present  and  future 
component  stock. 

In  order  to  avoid  the  need  for  a 
blanket  UTP  application,  CBOE  believes 
the  better  approach  would  be  for  the 
Commission  to  amend  Rule  12a-6  for  the 
purpose  of  exempting  from  Section  12(a) 
those  stocks  that  are  traded  on  a 
national  securities  exchange  only  as 
component  stocks  of  a  market  basket 
contract. 

(iv)  Net  Capital.  B^oke^dealer8  taking 
positions  in  market  baskets  will,  at  the 
end  of  the  trading  day,  be  long  or  short 
the  component  stocks  as  a  result  of 
these  basket  fransactions.  The  Exchange 
anticipates  that  the  resulting  position  in 
stocks  will  be  subject  to  the  normal 
"haircuts"  set  out  in  paragraphs 
(c)(2)(vi)(I)and(f)(3)(ii)ofthe 
Commission's  net  capital  rule  (Exchange 
Act  Rule  15c3-l).  CBOE  further 
anticipates  that  positions  in  the 
component  stocks  resulting  from  the 
frading  of  market  baskets  will  be  subject 
to  lesser  haircuts  where  those  positions 
are  offset  by  broad-based  index  options 
or  futures  contracts,  consistent  with 
positions  taken  previously  by  staff  of 
the  Commission. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  e(b)  of  the  Exchange  Act  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular,  in  that  the 
proposed  rule  change  is  intended  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and  protect  investors 
and  the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 


This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioa  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  Finding  or  (ii) 
as  to  which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section, 
450  Fifth  Sti«et.  NW,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  7, 1989. 

For  the  Commission  by  tht  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx. 

Secretary. 

Dated:  |une  1. 1980. 
(FR  Doc.  89-13517  Filed  ft-*-«9: 8:45  am] 
MLUNO  cooe  wio-ot-« 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IReL  No.  34-26S76;  File  No.  8R-P8E-89-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  By  Pacific 
Stodt  Exctiange  Incorporated  Relating 
to  Changes  In  PSE  Membership  Rates 
and  Charges 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b](l),  notice  is  hereby  given 
that  on  May  18, 1989,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  the  proposed  nde 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b-4 
of  the  Act,  is  submitting  this  proposed 
rule  change  to  amend  the  text  of  PSE 
Rule  IX,  Membership,  in  order  to 
incorporate  changes  to  membership- 
related  fees  which  were  previously 
approved  by  the  Commission. 

The  amendments  to  the  text  of  Rule 
IX,  reflecting  the  current  membership- 
related  charges  in  the  Fee  Schedules  for 
Equities  and  Options  operations,  are 
summarized  as  follows: 
— Membership  application  fee  increased 

from  $250  to  $350 
— ^Joint  Account  Application  fee 

increased  from  $250  to  $350 
— Inter-Firm  and  Intra-Firm  transfer  fee 

increased  from  $200  to  $250 
—Seat  Sale  Transfer  fee  $200 
— Lease  fees  increased  from  $300  to  $350 

The  PSE  believes  that  proposed  rule 
change  is  consistent  with  Section  6(b)(4) 
of  the  Act  in  that  it  provides  an 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
using  the  facilities  of  the  PSE. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B)  and  (C)  below. 


of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Changes  in  membership-related  fees 
and  charges  were  incorporated  into  the 
Fee  Schedides,  in  conjimction  with 
overall  changes  to  the  PSE's  fee 
structure  for  Equities  and  Options 
operations,  and  submitted  for 
Commission  consideration  in  SR-PSE- 
88-11.  Pursuant  to  section  19(b)(3)(A)  of 
the  Act  the  proposed  fees  were 
effective  upon  filing  with  the 
Commission.*  The  changes  in 
membership-related  fees  and  charges 
were  not  however,  incorporated  into  the 
actual  text  of  the  PSE  Membership  Rule, 
Rule  IX.  The  instant  proposed  rule 
change  will  incorporate  the  changes  to 
membership  related  fees  and  charges 
previously  adopted  in  SR-PSE-86-11 
into  PSE  Rule  IX.  No  additional  changes 
are  made  by  this  proposed  rule  change. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received  on  this  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  filing  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  * 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et  NW., 
Washington,  DC,  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


'15  U.S.C.  788(bMl)(1982). 
*  17  CFR  24ai9b-4  (1988). 


all  written  statements  «vith  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sb^et,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-a9-12  and  should  be  submitted  by 
June  28, 1989. 

For  the  Commiuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 
Secretary. 

Dated:  May  30. 1989. 
[FR  Doc.  89-13518  Filed  6-6-89: 8:45  am] 

BtUJNQ  CODE  WW-OI-M 


[Rel.  No.  34-26877;  FMe  Na  SR-PSE-SS-II] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Cttange  By  Pacific 
Stock  Exchange  Incorporated  Relating 
to  Cttanges  in  Basis  for  Calculating 
Initial  Membership  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78»(b)(l).  notice  is  hereby 
given  that  on  May  15, 1989,  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"')  the  proposed  rule 
change  as  described  in  Items  I,  D  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Subetanos  of 
the  Proposed  Rule  Change 

The  PSE,  pursuant  to  Rule  19b-4  of  the 
Act  has  submitted  this  proposed  rule 
change  to  alter  the  basis  for  determining 
initial  membership  fees.  PSE  Rule  IX, 
Section  9(a)(i)(a),  currently  provides  that 
the  initial  fee  for  the  purchase  of  a 
membership  by  an  individual  not 
associated  Mrith  a  member  organization 
shall  be  5  percent  of  the  purchase  price 
writh  a  minimum  of  $250  and  a  maximum 
of  $3,500.  This  language  also  appears  in 
the  PSE  Schedule  of  Rates  and  Charges 
for  Equities  and  for  Options. 
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The  pressed  rule  change  would 
amend  Rale  IX.  Section  9(aMi)(a).  to 
provide  that  the  initial  membership  fee 
be  5  percent  of  the  average  of  the 
purchase  price  plus  the  two  preceding 
seat  sales  rather  than  5  percent  of  the 
purchase  price.  Commentary  sn[h]  to 
Rule  DC  also  references  the  basis  for 
calculating  the  initial  membership  fee 
and  would  be  similarly  amended.  In 
addition,  the  PSE  Schedule  of  Rates  and 
Charges  for  Equities  and  Options  would 
be  amended  to  reflect  the  change  to  Rule 
IX. 

U.  Self-Regulatory  Orgwiiatkio's 
SlatBiMol  of  the  Pivpoee  of,  and 
Statutocy  Baaia  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  inchided  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  In  Sections  (A),  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulotory  Orgonizatiim'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ttte  Proposed  Rule 
Change 

On  December  10, 1987,  certain  options 
members  submitted  a  petition  to  the 
PSE*s  Board  of  Covemors  proposing  that 
the  initial  membership  fee  of  5  percent 
be  based  on  the  average  of  the  purchase 
price  plus  the  two  pre^ding  seat  sales, 
rather  than  on  the  purchase  price  of  the 
membership. 

PSE  Rule  DC  Section  9(a)(i)(a)  bases 
the  initial  membership  fee  on  5  percent 
of  the  last  negotiated  sale  of  a  seat  at 
the  time  of  activation.  The  maximum 
initial  membership  fee  is  capped  at 
$3,500.  This  fee  also  appears  in  the  PSE 
Schedule  of  Rates  and  Charges  for 
Equities  and  for  Options.  At  its 
December  21, 1987  meeting,  the  PSE 
Board  of  Governors  instructed  Exchange 
sta^  to  conduct  a  study  with  regard  to 
the  basis  the  Exchange  uses  to 
determine  the  initial  membership  fee. 

Exchange  staff  conducted  a  statistical 
analysis  comparing  seat  sales  from 
1984-1987  on  a  3  seat  sale  moving 
average  basis  versus  a  13  week  seat  sale 
moving  average  basis.  Staff  found  that 
the  3  seat  sale  moving  average  was  a 
better  indication  of  current  seat  values 
than  the  13  week  average.  Also,  the  3 
seat  sale  average  would  be  easier  and 
less  time  consuming  to  calculate  than 
the  other.  In  comparison  to  current 
policy,  the  3  seat  sale  average  would 
prevent  basing  the  biitial  membership 
fee  on  one  very  high  or  one  very  low 


sale  price  by  averagiag  it  with  two 
others. 

The  PSE  believes  that  the  proposed 
amendment  is  consistent  with  section 
e(b)(4)  of  the  Act  m  that  it  provides  an 
eqoitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  the 
members  using  the  faciUties  of  the  PSE. 

(B) Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

On  December  10, 1987.  certain  options 
members  submitted  a  petition  to  the 
Board  of  Governors  proposing  that  the 
basis  for  determining  initial  membership 
fees  be  changed  as  stated  herein. 

III.  Dato  of  EffectiveiioM  of  the 
Prapoead  Rule  Change  and  nnring  for 
Cnmnrieaiofi  Action 

The  foregoing  role  change  has  become 
effective  pursuant  to  Section  ig([bM3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
nUng  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  mle  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  hivestors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  AcL 

IV.  Solicitation  of  f'^^-""""**? 

Interested  persons  are  mvited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissio.  450  Fifth  Sti^et,  NW., 
Washington.  DC  20540.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  StreeU  NW.,  Washington,  DC, 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  M- 
PSE-89-11  and  should  be  submitted  by 
June  28, 1969. 


For  the  ComniMiaa,  by  dw  DhrMon  of 
Market  Regulation,  pursuant  to  (kkgated 
authority. 

Dated:  May  aa  IMA 
Jooatluui  G.  Katx, 
Secretary. 
(PR  Doc.  a»-135ig  Filed  6-6-80;  8:45  am) 


[Release  Na  34-26884;  FHe  No.  SR-PSE- 
88-241 

Setf-Roguiatory  Organizatioiw;  Pacific 
Stock  Exchango,  Inc.;  OrOer  Approving 
Proposed  Ruia  Chang*  Relating  to  tha 
Raatnicturing  ol  PSE  Coownmaaa  and 
ttt*  Formalization  of  ttw  Rulaa  and 
Procadtiraa  Affactmg  Tlioaa 
Commltteaa 

On  October  26.1«M,  the  Pacific  Stock 
Exchange,  ln&  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  amend  Article 
IV  of  the  Exchange's  Constitution 
relating  to  committees,  and  to  provide 
formalized  rules  and  procedures  for 
committees  in  a  new  and  separate  Rule 
XXII  in  the  Exchange's  Rules  of  the 
Board  of  Governors.  The  proposed  rule 
change  was  noticed  in  Securities 
Exchange  Act  Release  No.  26359 
(December  14, 1988),  53  FR  51611  (Dec. 
22, 1988).  No  comments  were  received 
on  the  proposed  rule  change. 

The  Exchange  states  that  the  purpose 
of  replacing  Article  IV  of  the 
Constitution  with  a  new  Article  IV  and 
creating  new  Rule  XXII  is  to  modernize 
the  provisions  in  the  Constitution  that 
list  and  define  committees,  and  to 
formaKze  the  rules  and  procedures  that 
affect  all  committees. 

Currently,  Article  IV  of  the  PSE 
Constitution  identifies  ten  standing 
committees.  The  Exchange's  proposal 
reduces  the  rramber  of  committees  in 
Article  IV  to  five,  and  places  all  other 
committees  in  a  new  Rule  XXII  of  the 
Rales  of  the  Board  of  Governors.  In  this 
regard,  the  Exchange  notes  that  three  of 
the  committees  currently  listed  in 
Article  IV  no  longer  exist.^  In  addition, 
the  PSE  proposes  to  provide  in  new  Rule 
XXII  descriptions  of  additional 
committees  which  recently  have  been 
appointed. 


■15U.SXL78«{b)(l)(19B2). 

•  17  CFR  240 19b-4  (1988J. 

*  Under  the  propotal.  the  Clearing  Committee,  the 
Orgonmlion  K«vtew  Comminee  and  the  Pnbfic 
Retaiiona  CamnUtMa  no  tcogcr  will  be  idcatified  m 
•tanding  committee*  of  the  Exchanfe. 
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Article  IV  of  the  Constitution  will  be 
amended  to  provide  a  brief  description 
of  the  powers  and  duties  of  the  members 
of  the  five  committees  which  have  been 
in  continuous  existence  at  the  Exchange: 
the  Equity  Allocation  Committee.  Equity 
Floor  Trading  Committee,  Options 
Listing  Committee,  Options  Floor 
Trading  Committee,  and  the  Ethics  and 
Business  Conduct  Committee.*  The 
remainder  of  PSE's  committees  will 
become  a  part  of  Rule  XXII  and  will  be 
categorized  into  four  types:  Board, 
Equity,  Options,  and  Exchange 
committees.* 

New  Rule  XXII  provides  a  more 
extensive  description  of  the  powers  and 
duties  of  members  of  the  committees  set 
forth  in  Article  IV,  and  provides  for  the 
powers  and  duties  of  the  Board,  Equity, 
Options  ".  and  Exchange  committees. 
The  PSE  proposes  to  add  two  new 
committees,  as  set  forth  in  proposed 
new  Rule  XXII.  which  do  not  currently 
exist.  In  this  regard.  Rule  XXII  provides 
for  an  ongoing  Membership  Committee 
which  the  PSE  notes  is  now  required  as 
a  result  of  changes  in  membership 
composition  and/or  outmoded  policies 
or  rules  regarding  membership. 
Similarly,  Rule  XXII  provides  for  a 
Market  Performance  Committee,  which 
the  PSE  notes  will  replace  the  Quality  of 
Markets  Committee,  to  review 
specialists'  and  market  makers' 
performance,  oversee  the  evaluation 
process,  and  review  capitalization  of 
PSE  members.  The  Market  Performance 
Committee  is  intended  to  replace  the 
Quality  of  Markets  Committee  as  a  more 
active  Board  Committee  reviewing  the 


*  See  Securitiei  Exchange  Act  Release  No.  26359, 
53  FR  51611. 

'  Proposed  new  Rule  XXII  provides  for  a  Market 
Performance  Committee,  a  Specialist  Committee,  an 
Audit  Committee,  a  Board  Appeals  Committee,  and 
Technology  Services  Committee  under  the  heading 
of  Board  Committees:  a  National  Market  System 
Advisory  Committee,  a  Listing  Committee  and  a 
Marketing  Committee  under  the  heading  of  Equity 
Committees;  an  Options  Appointment  Committee 
and  a  Marketing  Committee  under  the  heading  of 
Options  Committees;  and  a  Pension  Committee,  a 
Membership  Committee  and  a  New  Products 
Committee  under  the  heading  of  Exchange 
Committees. 

'  Subsequent  to  the  snlnnistion  of  the  Exchange's 
proposed  rule  change,  the  Exchange  revised  the 
language  in  Rule  XXli  Sec.  10(a)  to  provide  that 
"the  Options  Appointment  Committee  shall  be 
comprised  of  Floor  Brokers  and  at  least  one  office 
and/or  ofTice  allied  member"  rather  than  require 
that  this  Committee  consist  of  floor  brokers  only,  as 
originally  proposed.  See  letter  from  Craig  R. 
Carberry.  Director.  Options  Compliance.  PSE  to 
Sharon  Itkin,  Staff  Attorney,  Commission,  dated 
May  11, 1989.  The  broader  representation  on  the 
Options  Appointment  Committee  is  consistent  with 
section  6(bH3j  of  the  Act  in  that  it  will  "assure  a  fair 
representation  of  (Exchange]  memben  in  the  *  *  * 
administration  of  its  affairs." 


overall  regulation  of  specialists  and 
market  makers  on  the  Exchange.'' 

New  Rule  XXII  will  set  forth 
formalized  procedures  for  selection  and 
approval  of  committee  members  *,  as 
well  as  establish  and  set  forth  the 
appeals  procedure  to  be  ft^owed  by  a 
member  wishing  to  appeal  the  decision 
or  action  of  a  committee  to  the  Board 
Appeals  Committee.®  In  addition,  al' 
committees  under  the  proposed  rule  are 
governed  by  a  conflict  of  interest 
provision  which  prevents  Board 
committee  members  from  participating 
in  matters  in  which  they  are  directly  or 
indirectly  interested. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  %vith 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,'°  and  the 
rules  and  regulations  thereunder.  By 
modernizing  the  provisions  in  the  PSE 
Constitution  relating  to  committees  and 
formalizing  the  PSE's  rules  and 
procedures  with  respect  to  the  powers 
and  duties  of  committee  members,  the 
process  for  selection  of  committee 
members,  and  the  procedures  to  be 
followed  by  a  member  who  wishes  to 
appeal  the  decision  or  action  of  a 
committee  to  the  Board  Appeals 
Committee,  the  proposed  amendments 
are  consistent  with  the  requirements  of 
section  6(b)(3),  which  requires  that  the 
rules  of  an  exchange  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  The 
amendments  are  also  consistent  %vith 
section  6(b)(5]  of  the  Act.  which  requires 
the  rules  of  an  Exchange  be  designed  "to 
promote  just  and  equitable  principles  of 
trade,  [and]  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  *  *  *  and  facilitating 
transactions  in  securities,  *  *  *"  The 
last  time  Article  IV  of  the  PSE 
Constitution  was  reviewed  was  in  1982. 
Since  that  time  additional  committees 
have  been  appointed,  and  three 


'  In  a  conversation  on  February  1. 1989  between 
Sharon  Itkin.  staff  attorney.  Commission,  and  |ohn 
Katovich.  Vice  President.  General  Counsel  and 
Corporate  Secretary,  PSE.  the  Exchange  noted  that 
the  Quality  of  Markets  Committee  is  a  special 
committee  which  the  PSE  established  to  look  at 
very  speciTic  and  limited  issues  regarding 
8[)ecialisls.  In  this  regard,  the  Exchange  noted  that 
this  Committee  has  been  relatively  inactive,  meeting 
only  a  few  times  a  year  to  review  compliance  and 
surveillance  at  the  Exchange,  and  to  review  the 
PSE's  regulatory  department  in  general. 

■  See  Rule  XXIL  Sections  1(a),  (b)  and  (c),  and 
6(8)  and  (b). 

■  See  Rule  XXII.  Section  7(a>-(n]  regarding 
Hearings  and  Review  of  Committee  Aclioo. 

•»  15  U.S.C  78f  (1982). 


committees  listed  in  the  Constitution  no 
longer  exist.  Hie  proposed  amendments 
will  update  Article  fV  to  reflect  more 
accurately  the  Exchange's  committees 
as  they  operate  today.  In  addition,  new 
Rule  XXII  will  provide  members  with  a 
detailed  description  of  the  procedures 
for  a  member  to  appeal  the  decision  or 
action  of  a  committee  to  the  Board 
Appeals  Committee. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act* '  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
lonathan  G.  Katz, 
Secretary. 

Dated  )une  1. 1968. 
[FR  Doc.  89-13521  Filed  6-6-89;  8:45  am] 
BNJJNQ  CODE  aeio-ai-M 


(34-26872;  PHLXDEP-0»-O2] 

Self-Regutatory  Organizational  Filing 
of  Proposed  Rule  Ctiange  t>y  the 
Philadelphia  Depository  Trust 
Company  Relating  to  Enhancement  to 
PHIUVNET  and  Request  for  Permaitent 
Approval 

May  30, 1989. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  26, 1989.  the  Philadelphia 
Depository  Trust  Company 
("PHILADEP")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  n, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Ctiange 

The  Philadelphia  Depository  Trust 
Company  ("PHILADEF')  hereby  submits 
as  a  proposed  rule  change  pursuant  to 
Rule  19b-4  under  the  Securities 
Exchange  Act  of  1934  ("Act")  certain 
enhancements  to  its  PHILANET 
Terminal  Communication  System 
("PTCS")  and  requests  the  Commission 
to  authorize  PTCS  to  operate  on  a 
permanent  basis. 


"  IS  U5.C  78^bH2)  (1962). 

'•  17  CF.R.  200JO-3(a)(12)  (1988). 
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n.  Self-Regulatory  Oiganization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  statutory  basis  for  the  proposed  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements: 

(A)  Self-Regulatory  Organization's 
Statement  of  Purpose  of  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

On  December  30, 1983,  the 
Commission  approved  SR-PHILADEP- 
83-03  estabhshing  PHILADEP's  PTCS  on 
a  pilot  basis.'  PTCS  is  an  electronic 
communication  system  linking 
PHILADEP  to  iU  participants.  The  basic 
functions  offered  through  this  system  as 
well  as  those  offered  through  similar 
systems  operated  by  the  Depository 
Trust  Company  ("DTC")  and  the 
Midwest  Securities  Trust  Company 
("MSTC")  are  well  documented  in  the 
1983  Approval  Oder.  In  particular,  the 
Commission  stated  in  that  Order  that  it 
"expects  DTC  MSTC/MCC  and 
PHILADEP  to  continue  to  adapt  their 
systems  to  meet  participant  demand  for 
additional  uses,  including  interfaced 
clearing  agency  services."  Consistent 
with  this  mandate.  PHILADEP  has 
implemented  a  number  of  system 
enhancements  to  PTCS  which  are 
detailed  in  Exhibit  2  attached  hereto. 

The  1963  Approval  Order  recognized 
DTC  and  MCC/MSTC's  systems  as 
permanent  systems  whereas 
PHILADEP's  system  was  approved  on  a 
pilot  basis  due  to  its  more  recent 
implementation.  At  the  time  of  the 
Order,  the  Commission  noted  that  the 
permanently  implemented  systems  both 
required  participants  usage  on 
dedicated  lines  for  access  while 
PHILADEP's  pilot  system  would  permit 
access  through  dial-up  lines.*  In  this 
regard,  the  Commission,  while  noting 
that  PTCS  employs  many  safeguards, 
requested  PHILADEFs  management  to 
specifically  assess  the  risk  of 
unauthorized  access  through  dial-up 
lines.  Pursuant  to  this  directive, 
PHILADEP's  management  has  and  will 


■  See  SecuriUM  Bxcliange  Act  Rclflate  No.  20610 
(D«c«inber  3a  1983)  (approving  SR-PHILA0EP-6S- 
03.  filed  on  February  11, 1963]  ["1983  Approval 
Order"). 

*  Diat-up  acceM  la  an  option  as  PHILADEP 
penniu  any  uaer  to  accets  the  lyalem  through 
dedicated  line*  at  well. 


continue  to  evaluate  the  efficacy  of 
access  to  PTCS  through  dial-up  lines. 

PHILADEP  believes  that  system 
access  through  dial-up  lines,  with 
appropriate  safeguards,  provides  an 
economical  alternative  to  the  use  of 
dedicated  telephone  lines  and  thereby 
promotes  system  access  to  a  greater 
number  of  clearing  participants, 
particularly  those  having  smaller- 
volume.  PHILADEP  notes  that  this 
position  is  consistent  with  the 
Commission's  approval  of  dial-up  line 
access  to  MCC/MSTC's  system  '  and  to 
The  Options  Clearing  Corporation's 
("OCC")  on-line  communication 
system.* 

PHILADEP  believes  that  dial-up 
access  to  PTCS  currently  provides 
sufficient  safeguards  to  ensure  system 
integrity  against  unauthorized  access. 
One  enhancement  to  the  system  is  an 
"automated  password  expiration" 
procedure.  In  order  to  further  assure 
secure  access  to  the  system,  users' 
passwords  will  be  automatically 
changed  monthly  although  users  have 
the  ability  to  change  their  passwords  at 
any  time. 

The  six  year  experience  under  the 
pilot  and  the  recent  system 
enhancements  reflect  the  maturing  of 
PTCS  into  a  full  service  system 
applauded  by  all  pariicipant  users.  With 
the  current  security  safeguards  in  place, 
PHILADEP  has  not  experienced  any 
problems  or  instance  of  unauthorized 
system  access.  In  light  of  the  above, 
PHILADEP  believes  that  it  is 
appropriate  for  the  Commission  to 
authorize  PTCS  to  be  implemented  on  a 
permanent  basis  at  this  time. 

The  proposed  rule  change  is 
consistent  with  section  17A(b)(3)(A)  of 
the  Act  in  that  it  enhances  PHILADEP's 
"capacity  to  be  able  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  it  is  responsible."  The  proposal  is 
also  consistent  with  the  Congressional 
objectives  of  facilitating  the 
development  of  a  national  system  for 
clearance  and  settlement  of  securities 
transactions.  In  particular,  the  proposal 
represents  "[n]ew  data  processing  and 
communications  techniques  [that]  create 
the  opportunity  for  more  efficient, 
effective  and  safe  procedures  for 
clearance  and  settlement."  See  Section 
17A(a)(lJ(C)oftheAct. 


■  See  SecuritiM  Exchange  Ad  Releaae  No.  21227 
(Auguat  a  19S4). 

*  See  Securitie*  Exchange  Act  Release  No.  22939 
(February  24. 1966). 


(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  believe  that  the 
rule  change  will  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  sohcited  or 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the     a 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washmgton,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
PHILADEP.  All  submissions  should  refer 
to  File  number  Philadep-69-02  and 
should  be  submitted  by  June  28, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats, 

Secretary. 

(FR  Doc.  89-13522  Filed  6-«-89: 8:45  am] 
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SeH-ltegulalory  Organizations; 
Proposed  Ruls  Changs  by  ths 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  PrefeienUal  Allocation  of 
CIP  Exsrdss  Noticce 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  May  9, 1989,  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commissiun 
the  proposed  rule  change  as  described 
in  Items  L  II,  and  QI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Ina 
("Phlx"  or  the  "Exchange")  proposes  to 
amend  Rule  1009B  governing  Allocation 
of  CIP  Exercise  Notices  to  provide  a 
procedure  for  preferred  allocation  of 
such  notices.  Accordingly,  the  current 
text  of  Rule  1009B  is  to  be  completely 
rescinded  and  replaced  with  the 
following,  all  of  which  is  new  material: 

Preferred  Allocation  of  CIP  Exercise 
Notices 

Rule  1009B.  (a)  A  holder  of  a  short  CIP 
position  (seller  of  a  CIP)  desiring  to 
receive  prionty  consideration  in  being 
assigned  an  exercise  notice  of  a  holder 
of  a  long  CIP  position  (purchaser  of  a 
CIP)  may  on  a  daily  basis  provide  notice 
of  such  intent  ("Notice")  on  or  before  a 
time  specified  and  made  public  by  the 
Exchange  and  which  is  in  accordance 
with  the  Rules  of  the  Options  Clearing 
Corporation  ("OCC").  Specific 
"acceptance  of  Notice"  cut-off  times  will 
also  be  delineated  for  Exchange  member 
organizations.  A  Notice  may  be 
tendered  to  the  OCC  in  a  form 
prescribed  by  the  Exchange  which  is  in 
accordance  with  the  Rules  of  the  OCC 
only  by  the  clearing  member  in  whose 
account  with  the  OCC  the  CIP  short 
position  is  carried.  Members  and 
member  organizations  shall  establish 
fixed  procedures,  to  the  extent  that  they 
do  not  conflict  with  the  rules  and 
policies  of  the  Exchange  and  the  OCC, 
as  to  the  latest  hour  at  which  they  will 
accept  Notices  fi-om  their  customers. 

(b)  A  seller  of  a  CIP  who  makes  an 
effective  tender  of  a  Notice  will  receive 
priority  consideration  from  the  OCC  in 
being  assigned  an  exercise  notice  of  a 
purchaser  of  a  CIP.  In  the  event  that 
there  are  greater  short  CIP  positions  for 


which  Notices  are  received  than  long 
CIP  positions  for  which  exercise  notices 
are  received,  the  OCC  will  allocate 
exercise  notices  on  a  random  basis 
among  only  short  CIP  positions  for 
which  Notices  have  been  received.  In 
this  regard,  all  Notices,  regardless  of  the 
time  of  day  that  they  are  received,  so 
long  as  they  are  received  by  the  OCC 
prior  to  the  acceptance  of  Notice  cut-off 
time,  will  be  given  equal  priority  in 
being  considered  for  assignment  of 
exercise  notices.  A  Notice  is  effective 
for  only  the  business  day  on  which  it  is 
tendered  and  accepted.  Notices  may  be 
tendered  on  any  day  that  the  OCC 
accepts  notices  of  exercise  of  the  CIP 
cash-out  privilege  from  CIP  purchasers. 

(c)  Each  member  organization  shall 
establish  fixed  procedures  for  the 
allocation  of  exercise  notices  assigned 
in  respect  of  a  short  position  in  CIPs  in 
such  member  organization's  customers' 
accounts.  Such  allocation  procedures 
shall  assure  that  customers  who 
effectively  tender  Notices  shall  receive 
priority  consideration  and  assignment  of 
exercise  notices  over  other  customers 
holding  CIP  short  positions  with  the 
member  organization.  In  allocating 
exercise  notices  among  customers  of  the 
same  status  holding  short  CIP  positions, 
i.e.,  those  who  tendered  effective 
Notices  and  those  who  did  not.  such 
allocations  shall  be  made  on  a  "first-in, 
first-out"  or  automated  random  selection 
basis  that  has  been  approved  by  the 
Exchange  or  on  a  manual  random 
selection  basis  that  has  been  specified 
by  the  Exchange.  Each  member 
organization  shall  inform  its  customers 
in  writing  of  the  method  it  uses  to 
allocate  exercise  notices  to  its 
customers'  accounts,  explaining  its 
manner  of  operation  and  the 
consequences  of  that  system.  Unless 
otherwise  specified  by  the  member 
organization,  the  allocation  procedures 
established  by  a  member  organization 
for  stock  options  will  be  deemed  to 
apply  to  the  allocation  of  exercise 
notices  for  CIPs. 

(d)  Each  member  organization  shall 
report  its  proposed  method  of  allocation 
to  the  Exchange  and  obtain  the 
Exchange's  prior  approval  thereof,  and 
no  member  organization  shall  change  its 
method  of  allocation  unless  the  change 
has  been  reported  to  and  approved  by 
the  Exchange. 

(e)  Each  member  organization  shall 
preserve  for  a  three-year  period 
sufficient  workpapers  and  other 
documentary  materials  relating  to  the 
allocation  of  exercise  assignment 
notices  to  establish  the  manner  in  which 
allocation  of  such  exercise  notices  is  in 
fact  being  accomplished. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  February  26, 1988,  the  PHLX 
submitted  SR-PHLX-88-07  to  the 
Commission  establishing  proposed  rules 
for  the  trading  of  Cash  Index 
Participations  ("CIPs").  The  initial  rule 
filing  established  a  "cash-out  privilege" 
available  to  CIP  purchasers  to  receive 
once  each  quarter  a  payment  in  cash 
based  upon  the  value  of  the  component 
stocks  of  an  undeHying  CIP  stock  index 
at  a  specified  point  in  time.  SR-WiLX- 
88-07  was  subsequently  amended  three 
times.  In  the  second  amendment  filed 
with  the  Commission  on  September  23, 
1988,  the  PHLX  amended  the  cash-out 
privilege  to  provide  CIP  purchasers  the 
ability  to  exercise  the  cash-out  privilege 
on  a  daily  basis  rather  than  just  on  a 
quarterly  basis.  The  amendment  also 
provided  that  those  exercising  the  cash- 
out  privilege  on  a  daily  basis  would 
receive  the  pertinent  CIP  index  value 
less  one  half  of  one  percent  of  that  value 
as  calculated  at  the  close  of  trading  one 
business  day  following  the  date  on 
which  the  cash-out  privilege  is 
exercised.  With  respect  to  quarterly 
exercises  of  the  cash-out  privilege,  no 
modification  was  made  to  the  initial 
fihng.  Accordingly,  those  exercising  the 
cash-out  privilege  at  the  end  of  a  quarter 
will  receive  the  full  CIP  mdex  value 
based  on  the  next  business  day's 
opening  stock  prices. 

Rule  1009B  sets  forth  the  procedures 
for  determining  which  sellers  of  CIPs 
will  be  assigned  and  thereby  become 
obliged  to  pay  the  cash  index  value  to 
any  purchaser  exercising  the  cash-out 
privilege.  The  Rule,  as  ourently  in 
effect,  generally  provides  for  a  random 
assignment  to  CIP  sellers  to  CIP 
purchasers'  exercise  notices.  Because 
certain  CIP  sellers  may  prefer  not  to  be 
assigned  such  exercise  notices  at  a  time 
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when  other  CIP  sellers  may  prefer  to  be 
so  assigned,  the  proposed  rule  change 
will  provide  a  mechanism  to  reflect  such 
CIP  seller  preferences  in  the  assignment 
procedures. 

Pursuant  to  the  proposal,  a  CIP  seller 
who  prefers  to  be  given  priority 
consideration  in  being  assigned  a  CIP 
purchaser's  exercise  notice  must  tender 
a  notice  of  such  perference  on  each  day 
he  or  she  desires  such  priority 
consideration.  In  this  regard,  all  notices, 
regardless  of  the  time  of  day  that  they 
are  received,  so  long  as  they  are 
received  by  the  Options  Clearing 
Corporation  ("OCC")  for  that  day,  will 
be  given  equal  priority  consideration. 

The  OCC  has  indicated  that  it  has 
made  the  necessary  technical  system 
changes  to  accommodate  the  PHLX's 
proposal. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  the  rules  and  regulations  thereimder 
applicable  to  the  Exchange  and.  in 
particular,  with  section  e(b)(5)  of  the 
Act,  which  in  pertinent  part  requires 
that  exchange  rules  "foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  SoUdtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witliheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  28, 1989. 

For  the  Conunission  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  31, 1969. 
looathao  G.  Kati. 
Secretary. 

(FR  Doc  89-13523  Filed  &-6-e9: 8:45  am] 
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(Release  No.  PA-11] 

Privacy  Act  of  1974;  Modification  of 
Syttams  of  Raconto 

AOENCV:  Securities  and  Exchange 
Commission. 

action:  Notification  of  consolidation  of 
the  descriptions  of  existing  systems  of 
enforcement  records  and  clarification  of 
existing  routine  uses  for  such  records. 

SUMMARY:  The  Commission  has 
consolidated  preexisting  descriptions  of 
its  enforcement-related  systems  of 
records.  The  Commission  has  also 
clarified  its  routine  uses  with  respect  to 
the  consolidated  system  of  records  by 
adding  language  that  explicity  covers 
disclosure  of  records  to  trustees  in 
bankruptcy,  in  litigation  in  which  the 
Commission  is  not  a  party,  and  to 
foreign  governmental  authorities, 
including  foreign  securities  authorities. 
■FFCcnvi  DATC  June  7, 1989. 

POM  PUirrHni  infohmation  contact: 

Kenneth  H.  Hall.  Senior  Counsel, 
Division  of  Enforcement,  Securities  and 


Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

SUPPLSMCNTARY  INFOIIMATION:  Under 

the  Privacy  Act  of  1974  (the  "Act"),  5 
U.S.C.  552a,  the  Commission  had 
designated  more  than  twenty 
enforcement-related  systems  of  records. 
These  systems  of  record  are  maintained 
by  the  Division  of  Enforcement  the 
Commission's  Records  Officer,  and  the 
Commission's  Regional  and  Branch 
Offices.  The  descriptions  of  these 
systems  of  records  were  distinguished 
primarily  by  the  status  of  a  matter  (e.g.. 
as  a  matter  under  inquiry,  formal 
investigation,  closed  investigation,  or  by 
various  types  of  litigation)  or  by 
physical  location  of  the  records. 
However,  for  Privacy  Act  and  other 
purposes,  both  the  Commission  and  the 
public  normally  treat  Commission 
enforcement-related  systems  of  records 
as  a  single  system.  For  example, 
individuals  who  seek  to  determine 
whether  the  Commission  maintains 
information  concerning  them  in  its 
enforcement  records  generally  do  not 
frame  their  requests  in  terms  of  the 
status  of  a  matter  or  the  location  of  the 
records,  nor  does  the  Commission's 
Privacy  Act  Officer  use  these  categories 
in  responding  to  requests.  The 
Commission  thus  determined  that  it  was 
appropriate  to  consolidate  these 
descriptions.'  The  consolidated 
description  does  not  expand  the 
categories  of  investigatory  or  litigation 
records  maintained,  the  categories  of 
individuals  on  whom  such  records  are 
maintained,  or  the  potential  recipients  of 
such  information. 

The  consolidation  of  enforcement 
records  is  not  intended  to  expand  the 
routine  uses  that  may  be  made  of 


'  As  a  result  of  this  consolidation,  the 
descriptions  of  the  following  systems  of  records 
have  l)een  revoked:  SEC-12 — Administrative 
Proceeding;  SEC-24 — Division  of  Enforcement 
Investigative  Working  Files;  SEC-25— Division  of 
Enforcement  Liaison  Working  Files;  SEC-20— 
Division  of  Enforcement  Preliminary  Market 
Surveillance  Inquines;  SEC-36 — Investigatory  Files; 
SEC-38— Litigation  Files  (Civil  and  Criminal);  SEC- 
62 — Atlanta  Regional  Office  Investigative  files; 
SEC-M — Boston  Regional  Office  Investigation 
Index  File;  SEC-ft«— Boston  Regional  Otfice 
Investigative  Files;  SEC-es— Chicago  Regional 
Office  Investigative  Files;  SEC-71 — Denver  Regional 
Office  Investigative  Files;  SEC-76 — Detroit  Branch 
Office  Investigative  Files;  SEG-79— Forth  Worth 
Regional  Office  Investigative  Files;  SEC-80 — 
Houston  Branch  Office  Investigative  Files;  SEC- 
82— Los  Angeles  Regional  Office  Investigative  Files: 
SEC-as — Miami  Branch  Office  Investigative  Files; 
SEC-87— New  York  Regional  Office  Investigative 
Files;  SEC-flO— PI.  'adelphia  Branch  Office 
Investigative  Files;  SEC-93— Salt  Uke  City  Branch 
Office  Investigative  Files;  SEC-94 — San  Francisco 
Branch  Office  Investigative  Files;  SEC-07— 
Washington  Regional  Office  Investigative  Files:  and 
SEC-99— Washington  Regional  Office  and 
Philadelphia  Office  Litigation  Files. 
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records  imder  previously-published 
system  descriptions,  and  existing 
routine  uses  for  records  contained  in 
enforcement-related  systems  of  records 
continue  to  apply.  The  Commission  has 
also  clarified  those  uses  by  adding 
language  that  explicitly  covers 
disclosure  of  records  to  trustees  in 
bankruptcy,  in  litigation  in  which  the 
Commission  is  not  a  party,  and  to 
foreign  governmental  authorities  and 
foriegn  securities  authorities. 

The  Commission  has  a  statutory 
advisory  role  in  proceedings  imder  the 
Bankruptcy  Code,  see  11  U.S.C.  1109(a): 
in  meeting  its  obligations  under  the 
Bankruptcy  Code,  the  Conmiission 
occasionally  provides  information  that 
is  subject  to  the  Act  to  bankruptcy 
trustees.  Similarly,  the  Commission  is 
often  required  to  disclose  information 
subject  to  the  Act  in  response  to 
subpoenas  issued  in  litigation  to  which 
the  Commission  is  not  a  party. 
Disclosure  imder  these  circumstances  is 
covered  by  one  or  more  existing  routine 
uses.  The  language  added  by  newly- 
added  Routine  Uses  21  and  22  makes 
that  coverage  explicit. 

The  Commission  also  provides 
assistance  to  foreign  governmental 
authorities  under  several  existing 
routine  uses.  The  Insider  Trading  and 
Securities  Fraud  Enforcement  Act  of 
1988,  Pub.  L  No.  100-704. 102  Stat.  4677, 
provides  explicitly  for  investigatory 
assistance  to  foreign  authorities.  In 
addition,  it  amends  the  Securities 
Exchange  Act  of  1934  by  adding  a  new 
section  3(a)(50),  which  defmes  the  term 
"foreign  securities  authority"  as  "any 
foreign  government,  or  any 
governmental  body  or  regulatory 
organization  empowered  by  a  foreign 
government  to  administer  or  enforce  its 
laws  as  they  relate  to  securities 
matters."  To  clarify  that  assistance  may 
be  provided  in  appropriate  cases  to 
foreign  governmental  authorities,  and. 
specifically,  to  foreign  securities 
authorities,  the  Commission  is  amending 
existing  Routine  Uses  1.  2.  3.  5,  6.  8. 9 
and  11.  either  by  adding  specific 
references  to  foreign  securities 
authorities,  or  by  making  other 
amendments  as  appropriate. 

SEC-102 

SVSTDMNAMC 

Enforcement  Files. 

SVSTBi  location: 

Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC. 
20549.  Files  may  be  maintained  in 


Commission  offices  which  conducted  an 
investigation  or  litigation.  Closed 

investigatory  and  litigation  files  are 
stored  at  a  federal  records  center. 

CATEOORIES  OF  INOnflOUALt  COVEHCD  ev  THI 
SYSTEM: 

Records  are  maintained  on  persons 
who  have  been  involved  in  Commission 
investigations  or  litigation,  or  in 
activities  which  violated  or  may  have 
violated  federal,  state  or  foreign  laws 
relating  to  transactions  in  securities,  the 
conduct  of  seciuities  business  or 
investment  advisory  activities,  and 
banking  or  other  financial  activities. 

CATEOOMES  OF  RECOflDS  Ml  THE  SYSTEM: 

Correspondence  relevant  to  the 
matter,  internal  staff  memoranda. 
Commission  Minutes  and  Commission 
Orders,  copies  of  subpoenas  issued  in 
the  course  of  the  matter,  affidavits, 
transcripts  of  testimony  and  exhibits 
thereto,  copies  of  pleadings  and  exhibits 
in  related  private  or  governmental 
actions,  documents  and  other  evidence 
obtained  in  the  coiu^e  of  the  matter, 
computerized  records,  working  papers  of 
the  staff  and  other  documents  and 
records  relating  to  the  matter,  opening 
reports,  progress  reports  and  closing 
reports,  and  miscellaneous  records 
relating  to  investigations  or  litigation. 

authoihty  fo«  maintenance  of  the 
system: 

Title  15,  United  States  Code,  Sections 
778,  77t  78u,  79r.  77uuu.  80a-41.  80b-9. 
and  17  CFR  202.5. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOtNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

1.  To  coordinate  law  enforcement 
activities  between  the  SEC  and  other 
federal,  state,  local  or  foreign  law 
enforcement  agencies,  securities  self- 
regulatory  organizations,  and  foreign 
securities  authonties. 

2.  By  SEC  personnel  for  purposes  of 
investigating  possible  violations  of,  or  to 
conduct  investigations  authorized  by, 
the  federal  securities  laws. 

3.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether  federal, 
state,  or  local,  a  foreign  governmental 
authority  or  foreign  securities  authority, 
or  a  securities  self-regulatory 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 


with  enforcing  or  implementing  the 
statute  or  rule,  regulation  or  order  issued 
pursuant  thereto. 

4.  In  any  proceeding  where  the  federal 
securities  laws  are  in  issue  or  in  which 
the  Commission,  or  past  or  present 
members  of  its  staff,  is  a  party  or 
otherwise  involved  in  an  official 
capacity. 

5.  To  a  federal  state,  local  or  foreign 
governmental  authority  or  foreign 
securities  authority  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  seciuity  clearance,  the 
letting  of  a  contract  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

6.  To  a  federal,  state.  local  or  foreign 
governmental  authority  or  foreign 
securities  authority,  in  response  to  its 
request  in  cormection  with  tlie  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract  or  the  issuance  of  a  ^ 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

7.  In  connection  with  proceedings  by 
the  Commission  pursuant  to  Rule  2(e)  of 
its  Rules  of  Practice.  17  CFR  201.2(e). 

8.  When  considered  appropriate, 
records  in  this  system  may  be  disclosed 
to  a  bar  association,  the  American 
Institute  of  Certified  Public  Accountants, 
a  state  accountancy  t>oard  or  other 
federal,  state,  local  or  foreign  licensing 
or  oversight  authority,  foreign  securities 
authority,  or  professional  association  or 
self-regulatory  authority  performing 
similar  functions,  for  possible 
disciplinary  or  other  action. 

9.  In  connection  with  investigations  or 
disciplinary  proceedings  by  a  state 
securities  regulatory  authority,  a  foreign 
securities  authority,  or  by  a  self- 
regulatory  organization  involving  one  or 
more  of  its  members. 

10.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained  or  for  related  personnel 
management  functions  or  manpower 
studies,  and  to  respond  to  general 
requests  for  statistical  information 
(without  personal  identification  of 
individuals)  under  the  Freedom  of 
Information  Act  or  to  locate  specific 
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individuals  for  personnel  research  or 
other  personnel  management  function*. 

11.  In  connection  with  their  regulatory 
and  enforcement  responsibilities 
mandated  by  the  feiteral  securities  laws 
(as  defined  in  Section  21(g)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78u(g)].  or  state  or  foreign  laws 
regulating  secimties  or  other  related 
matters,  records  may  be  disclosed  to 
national  securities  associations  that  are 
registered  with  the  Commission,  the 
Municipal  Securities  Rulemaking  Board, 
the  Securities  Investor  Protection 
Corporation,  the  federal  banking 
authorities.  Including  but  not  limited  to. 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Comptroller  of  the 
Currency,  and  the  Federal  Deposit 
Insurance  Corporation,  state  securities 
regulatory  or  law  enforcement  agencies 
or  organizations,  regulatory  law 
enforcement  agencies  of  a  foreign 
government  or  foreign  securities 
authorities. 

12.  To  any  trustee,  receiver,  master, 
special  counsel,  or  other  individual  or 
entity  that  is  appointed  by  a  court  of 
competent  jurisdiction  or  as  a  residt  of 
an  agreement  between  the  parties  in 
connection  with  btigation  or 
administrative  proceedings  involving 
allegations  of  violations  of  the  federal 
securities  laws  (as  deffaied  in  Section 
21(g)  of  the  Securities  Exchange  Act  of 
1934, 15  U.S.C.  78u(g))  or  the 
Commission's  Roles  of  Practice.  17  CFR 
202.1  et  seq.,  or  otherwise,  where  such 
trustee,  receiver,  master,  special  counsel 
or  other  individual  or  entity  is 
specifically  designated  to  perform 
particular  functions  with  respect  to,  or 
as  a  result  of,  the  pending  action  or 
proceeding  or  in  connection  with  the 
administration  and  enforcement  by  the 
Commission  of  the  federal  securities 
laws  or  tiie  C(«unisston's  Rules  of 
Practice. 

13.  To  any  person  during  the  course  of 
any  inquiry  or  investigation  conductod 
by  the  Commission's  staff,  or  in 
connection  with  civil  litigaticm.  if  the 
sta^  has  reason  to  believe  that  the 
peson  to  whom  the  record  is  disclosed 
may  have  further  information  about  the 
matters  related  therein,  and  those 
matters  appeared  to  be  relevant  at  the 
time  to  the  subject  matter  of  the  inquiry. 

14.  To  any  person  with  whom  the 
Conunission  contracta  to  reproduce,  by 
typing,  photocopy  or  other  means,  any 
record  %vithin  this  system  for  use  by  the 
Commission  and  its  staff  in  connection 
with  their  official  duties  or  to  any 
person  who  is  utilized  by  the 
Commission  to  perform  clerical  or 
stenographic  functions  relating  to  the 
official  business  of  the  Commission. 


15.  Indusion  in  reports  twblished  by 
the  Commission  pursuant  to  authority 
granted  in  the  federal  securities  laws  (as 
defined  in  Section  21(g)  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78u(g]]. 

16.  To  members  of  advisory 
committees  that  are  created  by  the 
Commission  or  by  the  Congress  to 
render  advice  and  recommendations  to 
the  Conunission  or  to  the  Congress,  to 
be  used  solely  in  connection  with  their 
official  designated  functions. 

17.  To  any  person  who  is  or  has 
agreed  to  be  subject  to  the 
Commission's  Rules  of  Conduct  17  CFR 
200.785-1  et  seq.,  and  who  assists  in  the 
investigation  by  the  Commission  of 
possible  violations  of  federal  securities 
laws  (as  defined  in  Section  21(g)  of  the 
Sec\uities  Exchange  Act  of  1934. 15 
U.S.C.  78u(g)),  in  the  preparation  or 
conduct  of  enforcement  actions  brought 
by  the  Commission  for  such  violations, 
or  otherwise  in  connection  with  the 
Commission's  enforcement  or  regulatory 
functions  under  the  federal  securities 
laws. 

18.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

19.  To  respond  to  inquiries  from 
Members  of  Congress,  the  press  and  the 
public  which  relate  to  specific  matters 
that  the  Commission  has  investigated 
and  to  matters  under  the  Commission's 
jurisdiction. 

20.  To  prepare  and  publish 
information  relating  to  violations  of  the 
federal  securities  laws  as  provided  in  IS 
U.S.C.  78u(a),  as  amended. 

21.  To  respond  to  subpoenas  in  any 
litigation  or  other  proceeding. 

22.  To  a  trustee  in  banicruptcy. 


uiwavnto,  occhsikq,  nctji 

DMPOSINO  OF  RECOMDS  IN  TW  SYSTBI: 


Paper  records,  microform,  electronic 
and  other  media. 

RrrmtvAMUTY: 

The  records  are  retrieved  by  the  name 
under  wdiich  the  investigation  is 
conducted  or  administrative  or  judicial 
litigation  is  filed.  Access  to  information 
about  an  individual  may  be  obtained 
through  the  Commission's  Name- 
Relationship  Index  system  by  the  name 
of  the  individual.  Information 
concerning  an  individual  may  also  be 
obtained  by  reference  to  card  or 
computer-maintained  indices. 

tAnouiWD*: 

Access  to  and  use  of  investigatory 
records  are  limited  to  those  persons 


whose  official  doties  require  such 
access.  Personnel  screening  is  employed 
to  prevent  unauthorized  disclosure.  Piles 
are  maintained  in  boiidings  having  a  24* 
hour  secitfity  guard.  During  the  course  of 
a  matter,  relevant  records  are  normally 
maintained  by  the  individuals  working 
on  the  matter.  Information  contained  in 
indices  is  safeguarded  by  use  of 
confidential  access  passwords,  phsrsical 
restrictions  and/or  other  means.  Most  of 
the  information  contained  in  litigation 
files  is  public  insofar  as  the  documents 
were  filed  in  public  administrative 
proceedings  or  litigation  (unless 
otherwise  ordered). 

RCTSNT10N  AND  OnMML: 

Records  are  retained  in  the 
Commission's  files  while  in  use.  Records 
of  investigations  are  generally 
maintained  until  the  case  has  been 
closed,  at  which  time  materials  are 
destroyed,  returned  to  owners,  or 
transferred  to  the  Federal  Records 
Center  for  storage,  as  appropriate. 
Records  sent  to  the  Federal  Records 
Center  are  retained  in  accordance  with 
Commisson  guidelines. 

Director,  Division  of  Enforcement 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549;  Records  Officer,  450  Fifth  Stieet 
NW.,  Washington,  DC  2(»49;  Regional 
Administrator,  Atianta  Regional  Office. 
1375  Peachti^e  Sticet  Suite  788.  NE., 
Atianta,  GA  30367;  Associate  Regional 
Administration,  Miami  Branch  Office, 
Dnpont  Plaza  Center,  300  Biscayne  Blvd. 
Way,  Suite  500,  Miami.  FL  33131; 
Regional  Administrator,  Boston 
Regional  Office.  John  W.  McCormack 
Post  Office  and  Courthouse  Building.  90 
Devonshire  Street,  Boston,  Suite  700, 
MA  02109;  Regional  Administrator, 
Chicago  Regional  Office,  Room  1204, 
Everett  McKinley  Dirksen  Building.  219 
South  Dearborn  Street  Chicago,  IL 
60604;  Regional  Administrator,  Denver 
Regional  Office,  410  Seventeenth  Street 
Suite  700,  Denver,  CO  80202;  Assistant 
Regional  Administrator,  Salt  Lake 
Branch  Office,  U.S.  Post  Office  and 
Court  House,  350  S.  Main  Street,  Room 
505,  Salt  Lake  City,  UT  84101;  Regional 
Administrator,  Fort  Worth  Regional 
Office,  8th  Floor,  411  West  Seventh 
Street,  Fort  Worth,  TX  76102;  Assistant 
Regional  Administrator,  Houston  Branch 
Office,  Suite  550,  7500  San  Felipe  Street 
Houston,  TX  77063;  Regional 
Administrator,  Los  Angeles  Regional 
Office,  5757  WUshire  Boulevard,  Suite 
500  East  Los  Angeles.  CA  90036-3648; 
Associate  Regional  Administrator,  Sen 
Francisco  Branch  Office,  901  Market 
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Street,  Suite  470,  San  Francisco,  CA 
94103;  Regional  Administrator,  New 
York  Regional  Office.  26  Federal  Plaza. 
Room  1028.  New  York,  NY  10278; 
Regional  Administrator,  Philadelphia 
Regional  Office,  Federal  Building,  Room 
2204.  600  Arch  Street  Philadelphia,  PA 
19106;  Regional  Administrator.  Seattle 
Regional  Office.  3040  Jackson  Federal 
Building,  015  Second  Avenue,  Seattle. 
WA  98174. 

NOrmcATioN  moccounc: 

Any  request  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  made  in  person  during  normal 
business  hours  at  the  SEC  Public 
Reference  Branch  at  450  Fifth  Street 
NW..  Washington.  DC.  or  by  mail 
addressed  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549. 


RECONOi 

See  Notification  Procedures  above. 


CONTCtTVM  RECORD  I 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  of  records  should  direct  their 
requests  to  the  Privacy  Act  Officer. 

RECORD  SOURCC  CATEQORIES: 

Information  in  these  records  is 
supplied  by:  Individuals  including, 
where  practicable,  those  to  whom  the 
information  relates;  witnesses,  banks, 
corporations,  or  other  entities;  self- 
regulatory  organizations;  the  Postal 
Inspection  Service,  die  Department  of 
Justice,  state  securities  commissions, 
other  Federal,  state,  or  local  bodies  and 
law  enforcement  agencies  or  foreign 
governmental  authorities,  including 
foreign  securities  authorities:  public 
sources,  i.e.,  libraries,  newspapers, 
television,  radio,  court  records,  filings 
with  Federal,  state,  and  local  t>odie8; 
filings  made  with  the  SEC  pursuant  to 
law;  electronic  information  sources; 
other  offices  within  the  Commission; 
documents,  Htigation,  transcripts  of 
testimony,  evidence  introduced  into 
court  orders  entered  by  a  court  and 
correspondence  relating  to  litigation; 
pleadings  in  administrative  proceedings, 
transcripts  of  testimony,  documents, 
including  evidence  entered  in  such 
proceedings,  and  correspondence 
relating  to  the  proceedings;  and 
miscellaneous  other  sources. 

By  the  Commission. 
Jonathu  G.  Katz. 
Secretary. 

Date:  May  3a  1969. 

(FR  Doc  89-13524  Filed  6-6-eD:  8:45  an] 
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IReiMM  No.  IC-1697t.  •12-7296] 
Bear,  Steams  A  Co.  Inc.;  Application 

May  30, 1989. 

AQCNCV:  Securities  and  Exchange 
Commission  ("SEC^. 
Acnon:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Af^licant  Bear,  Steams  &  Co.  Inc. 
("Bear  Steams"  or  the  "Applicant"),  on 
behalf  of  Municipal  Securities  Trust 
High  Income  Series  (the  "Triist"). 

Relevant  Sections  of  the  1940  Act- 
Exemption  requested  under  section  17(b) 
from  the  provisions  of  section  17(a)  and 
under  section  45(a)  of  the  1940  Act. 

Summary  of  the  Application:  The 
Applicant  seeks  an  order  permitting  it  as 
sponsor  of  the  Tmst  to  purchase  certain 
specified  securities  (the  "Bonds")  from 
the  Trust  and  for  an  order  granting 
confidential  treatment  for  certain 
information  made  a  part  of  the 
application  regarding  the  Bonds. 

Filing  Date:  "Hie  ajiplication  was  filed 
on  April  13, 1989,  and  amendments  to 
the  application  were  filed  on  May  19 
and  30, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
21. 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  vn&h 
to  be  notified  of  a  bearing  may  request 
notificaticHi  by  writing  to  the  SEC's 
Secretary. 

AOORESSes:  Secretary,  SEC,  450  5th 
Sti^et  NW.,  Washington,  DC  20549; 
Applicant  c/o  Michael  R.  Rosella,  Esq., 
Battie  Fowler,  280  Park  Avenue,  New 
York,  New  York  10117. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The       ' 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Pubhc  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-43000). 


Applicant's  Representatioas 

1.  The  Trust  is  an  investment 
company  registered  under  the  1940  Act 
that  is  sponsored  by  the  Applicant 
whose  units  ("Units")  are  registered 
under  the  Securities  Act  of  1933.  as 
amended  (the  "1933  Act").  The  Tmst 
was  formed  to  provide  a  high  level  of 
interest  income  (including  earned 
original  issue  discount)  by  investing  in  a 
fixed,  diversified  portfolio  of  long-term 
tax-exempt  bonds. 

2.  Bonds  such  as  those  included  in  the 
Trust  which  generate  high  levels  of 
interest  income  are.  under  most 
circumstances,  subject  to  greater  market 
fluctuations  and  risk  of  loss  of  income 
and  principal  (credit  risk)  than  are 
investments  in  lower  yielding  bonds. 
Any  such  fluctuations  will  afiect  the 
value  of  the  portfolio  and  the  Units. 
Some  of  the  bonds  in  the  Trust  are  not 
rated  by  any  national  rating 
organization  and  the  market  for  such 
bonds  may  not  be  as  broad  as  the 
amrket  for  rated  bonds. 

3.  Th/e  Trust  has  invested  in  bonds 
which  were  purchased  on  a  privately 
negotiated  basis.  The  Bonds  in  question 
were  purchased  for  the  Trust  in  the 
privately  negotiated  bond  market  The 
terms  of  such  bonds  usually  are 
negotiated  between  the  issuer  of  the 
bonds  and  the  purchasers.  These  types 
of  bonds  usually  are  issued  to  a  small 
number  of  institutional  investors  in 
smaller  dollar  amounts  than  publicly 
traded  bonds  and  are  infrequently 
traded  because  there  are  fewer  bonds 
available  in  the  marketplace.  As  a 
result,  the  market  for  such  bonds  is  not 
extensive  because  the  terms  of  the 
instmments  may  reflect  the  particular 
and  individualized  needs  of  the  original 
purchasers.  In  addition,  there  are  fei^er 
dealers  making  a  market  in  these  bonds 
t>ecause  it  is  impractical  for  most 
dealers  to  allocate  resources  to  follow 
issues  structured  by  other  underwriters. 
Therefore,  there  may  not  be  a  readily 
available  market  for  such  bonds  if  the 
Trost  decides  to  sell  them  from  the 
portfolio.  The  limited  and  specialized 
secondary  market  maintained  by  the 
original  underwriter  is  generally  the 
only  market  available  for  resales  of 
these  bonds. 

Applicant's  Legal  Analysts 

/.  Section  17(b) 

The  AppUcant  is  concerned  that  if  a 
portfoUo  security  is  being  disposed  of  by 
the  Trust  for  credit  reasons,  the 
AppUcant's  exdusion  from  the  market  of 
dealers  bidding  for  the  security  may  be 
detrimental  to  the  Trust  and  its  Unit 
holders.  To  preclude  Bear  Steams  from 
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bidding  for  the  portfolio  security  in  this 
specialized  market  may  prevent  the 
Trust  from  getting  the  "biest  price"  in  the 
maricet  or  force  the  Trust  to  retain  the 
security  where  the  Applicant  is  the  only 
prospective  bidder  for  the  Bonds. 
Neither  consequence  will  be  in  the  best 
interest  of  the  Unit  holders  nor  in 
furtherance  of  the  policies  of  the  1940 
Act.  The  inability  of  the  Trust  to  sell  the 
Bonds  to  Bear  Steams  in  these 
circumstances  at  a  price  at  least  equal 
to  the  Bonds'  current  value  would  be 
detrimental  to  Unit  holders  and  not  in 
furtherance  of  the  1940  Act  or  consistent 
with  the  1940  Act's  enunciated  goal  of 
protecting  investors.  Such  may  either  (1) 
force  the  Trust  to  retain  the  Bonds  under 
circumstances  when  the  retention  of 
such  seciirity  would  not  be  in  the  best 
interest  of  the  Unit  holders  or  (2)  force 
the  Trust  to  sell  the  Bonds  at  a  price 
lower  than  the  best  available  price  in 
the  maricetplace.  The  application  seeks 
an  exemption  from  section  17(a)  which 
would  permit  Bear  Steams,  the  sponsor 
of  the  Trust,  to  purchase  these  privately 
negotiated  Bonds  according  to  the  terms 
of  the  application. 

U.  Section  45(a) 

1.  It  is  submitted  that  disclosure  of  the 
information  regarding  the  Bonds  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  The  Unit  holders  of  the  Trust 
will  be  informed  of  the  sale  of  the  Bonds 
by  the  trustee  ("Trustee")  pursuant  to 
the  terms  of  the  Trust  indenture. 
Therefore,  disclosure  of  this  information 
will  not  further  any  interest  of  the  Unit 
holders. 

2.  It  is  also  submitted  that  no  other 
pubUc  interest  would  be  furthered  by 
the  disclosure  of  this  information.  While 
it  is  important  for  the  SEC  to  review  this 
information,  public  disclosure  of  this 
information  would  be  inappropriate.  The 
information  regarding  the  Bonds  has 
been  obtained  at  the  expense  of  the 
Bear  Steams  and,  therefore,  should  be 
considered  its  own  proprietary 
information.  By  public  disclosure,  other 
investors  and  potential  investors  will 
unfairly  gain  the  benefit  of  this 
proprietary  information  belonging  to 
Bear  Steams. 

3.  The  Bonds  are  being  sold  by  the 
Trust  because  their  credit  quaUty  is  no 
longer  consisent  with  the  Tmst's  credit 
quahty  standards.  This  credit  quality 
determination  may  not  be  applicable  or 
appropriate  for  holders  with  different 
investment  objectives  from  those  of  the 
Trust.  As  a  si^uHcant  market  maker  in 
these  privately  negotiated  Bonds,  Bear 
Steams  is  concerned  that  public 
disclosure  of  this  information  may  have 
an  adverse  effect  on  the  value  of  both 


the  Bonds  and  privately  negotiated 
bonds  generally. 

Applicant's  Conditioas 

Applicant  agrees  that  if  the  requested 
order  is  granted  it  will  be  expressly 
conditioned  on  the  following: 

1.  Best  Price.  Before  executing  any 
sale  of  the  privately  negotiated  Bonds  to 
Bear  Steams,  the  particular  Trust  will 
first  obtain  such  information  as  it  deems 
necessary  to  determine  the  "best  price" 
available  with  respect  to  the  quantity  of 
the  security  being  sold  tmd  in  doing  so, 
the  Tmstee  will  be  required  to  advertise 
the  bond  on  national  muncipal  bond 
broker  wire  services  to  obtain 
competitive  bids.  In  each  instance 
where  other  bids  are  obtained,  a 
determination  will  be  required,  based 
upon  the  information  available  to  the 
Trustee,  that  the  price  bid  by  the 
Applicant  is  "better  than"  the  best  price 
bid  by  the  other  sources  in  order  for  the 
Tmstee  to  effect  the  sale  with  the 
Applicant.  To  be  considered  "better 
than"  that  available  &t)m  other  sources. 
Applicant's  bid  must  be  at  least  a 
standard  minimum  price  increment  (i.e., 
at  least  V^  of  1%  of  principal  amount  or 
$1.25  per  $1,000  principal  amount)  better 
than  the  best  bid  &x>m  other  sources. 
The  Trustee  will  maintain  records  with 
respect  to  any  transactions  effected  with 
the  Applicant  where  the  Applicant 
quotes  the  "best  price"  to  the  Tmst, 
including  documentation  for  having 
obtained  bids  from  other  dealers. 

2.  Fair  Price.  Before  effecting  a  sale  to 
the  Applicant  where  it  is  only  bidder 
and  where  there  are  no  other  bids 
available,  the  Tmstee  will  be  required  to 
determine  whether  such  price  is  a  "fair 
price".  Determining  whetiier  a  price  is  a 
"fair  price",  the  Tmstee  may  consider, 
to  the  extent  possible,  price  quotations 
for  privately  placed  securities  of 
comparable  maturity  and  credit  quality 
bom  dealers  who  are  not  maldng  a 
market  in  this  particular  security  but  are 
actively  engaged  in  the  market  making 
of  privately  negotiated  bonds  of  the  type 
in  question  and  any  other  criteria  it 
deems  appropriate  (e.g.,  appraisal  of  the 
underlying  collateral  or  the  net 
operating  income  of  the  project  in 
question).  Where  appropriate,  the 
factors  the  Trustee  will  examine  in 
making  the  determination  that  securities 
are  of  "comparable  maturity  and 
quality"  include,  but  are  not  limited  to, 
(1)  the  respective  current  and  projected 
earnings  of  the  obligors.  (2)  the  balance 
sheets  or  financial  conditions  of  the 
respective  obligors,  (3)  the  industry 
outlooks  for  respective  obligors,  (4)  the 
management  of  the  respective  obligors, 
(5)  debt  service  coverage  of  the 
respective  obligors,  (6)  securities  of 


comparable  yield,  (7)  securities  with 
comparable  credit  characteristics,  and 
(8)  securities  of  comparable  maturity. 
"The  Tmstee  will  maintain  records  with 
respect  to  any  transactions  effected  with 
Bear  Steams,  where  Bear  Steams  quotes 
the  only  price,  and  a  "fair  price",  to  the 
Trust  including  documentation  for 
having  obtained  bids  from  other  dealers 
of  comparable  securities  and  any 
appraisals  or  records  regarding  the 
underlying  collateral  or  obligors. 

3.  Previous  Institutional  Repurchases. 
Where  the  Applicant  has  repurchased  a 
portion  of  the  Bonds  in  question  bom 
other  institutional  holders  within  30 
days  of  the  time  the  Tmst  makes  its  sale 
of  the  Bond,  the  price  at  which  the  Tmst 
sells  the  Bond  to  Bear  Steams  will  not 
be  less  than  the  highest  price  paid  to 
any  such  institutional  holder.  (This 
procedure  offers  further  indication  that 
the  price  at  which  Bear  Steams  would 
purchase  such  Bonds  is  a  "fair  price" 
since  other  independent  institutional 
investors  will  make  judgments  that  the 
repurchase  price  is  fair  based  upon  their 
own  arm's-length  analysis.) 

4.  Remittance  of  Future  Profit.  Bear 
Steams  imdertakes  and  represents  that 
any  net  profit  bom  future  resale  of  the 
Bonds,  liquidation  of  underlying 
collateral  or  recovery  from  litigation 
involving  the  Bonds  would  be  paid  to 
the  Tmst  from  which  it  was  purchased 
(the  Tmst's  pro  rata  portion  of  the 
amount  ultimately  realized  by  Bear 
Steams  less  (i)  the  price  previously  paid 
to  the  Trust  and  (ii)  the  pro  rata  amount 
of  the  out-of-pocket  costs  incurred  in 
connection  with  such  realization 
including,  real  estate  brokers'  fees, 
selling  expenses,  outstanding  real  estate 
taxes  and  legal  and  other  litigation 
related  expenses),  thus  eliminating  the 
profit  possibility  bom  any  self-dealing. 
If  the  Tmst  has  been  completely 
liquidated  at  the  time  of  tliis  realization, 
the  net  profit  will  be  paid  to  the  Trust's 
Unit  holders  of  record  who  received  the 
final  liquidating  distribution  from  the 
Tmst. 

5.  Departmental  Independence.  While 
the  determination  that  the  Bonds  should 
be  sold  from  the  Tmst  was  made  by  the 
AppUcant  as  sponsor,  the  personnel  of 
Bear  Steams  making  this  decision  are 
not  the  same  personnel  that  are 
involved  in  the  underwriting  and  market 
making  of  privately  placed  municipal 
securities.  The  unit  investment  tmst 
department  at  Bear  Steams  is  involved 
in  the  selection  and  purchase  of 
securities  on  the  part  of  the  Tmst  and 
has  direct  involvement  in  the 
administration  and  monitoring  of  the 
Tmst.  The  public  finance  department 
and  the  municipal  bond  department  of 
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Bear  Steams  perform  the  imderwriting 
and  market  making  activities  for 
municipal  bonds.  "Hie  decision  to  sell  a 
portfolio  security  by  the  Tmst  originates 
and  is  made  only  by  the  unit  investment 
tmst  department,  although  the  municipal 
bond  department  may  have  been 
consulted  on  the  evaluation  of  a 
portfolio  security's  investment  quaUty. 
No  solicitation  of  the  Tmst  for  the 
security  is  made  by  the  public  finance  or 
mimicipal  bond  departments.  The  public 
finance  and  municipal  bond 
departments  will  not  attempt  to 
influence  or  control  in  any  way  the 
placing  of  orders  to  sell  the  Bonds  by  the 
Tmst  with  Bear  Steams. 

8.  Segregated  Records.  Bear  Steams 
undertakes  to  maintain  complete  and 
segregated  records  of  all  the  relevant 
documentation  required  under  the 
application  and  of  all  necessary  support 
documentation  implicit  in  satisfying  the 
conditions  set  forth  herein  or  otherwise 
referred  to  herein. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-13525  Filed  6-^-89;  8:45  am] 
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[IMms*  No.  3S-24897] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

June  1, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  mles 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  26, 1989  to  die  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  shoulds  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 


requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Electric  Systems 
("NEES"),  a  registered  holding  company, 
and  ten  of  its  subsidiaries,  Granite  State 
Electiic  ("Granite").  Massachusetts 
Electric  Company  ("Mass  Electric"),  The 
Narragansett  Electric  Company 
("Narragansett").  NEES  Energy, 
Incorporated  ("NEES  Energy"),  New 
England  Electric  Transmission 
Corporation  ("NEET'),  New  England 
Energy  Incorporated  ("NEEI"),  New 
England  Hydro-Transmission  Electric 
Company,  Inc.  ("Mass  Hydro"),  New 
England  Hydro-Transmission 
Corporation  ("NH  Hydro"),  New 
England  Power  Company  ("Power 
Company")  and  New  England  Power 
Service  Company  ("Service  Company"), 
all  located  at  25  Research  Drive, 
Westborough,  Massachusetts  01582, 
have  filed  a  post-effective  amendment  to 
their  application-declaration  pursuant  to 
sections  6(a),  7, 9(a),  10.  and  12(b)  of  the 
Act  and  Rules  40,  45  and  50(a)(5) 
thereunder. 

By  prior  Commission  order,  each  of 
the  above  named  subsidiaries  and  NEES 
were  authorized,  through  October  31, 
1990,  to  lend  to,  and,  with  the  exception 
of  NEES,  NEES  Energy.  NEEI,  Mass 
Hydro,  and  NH  Hydro,  to  borrow  from 
the  NEES  money  pool  ("Money  Pool") 
and/or  banks,  and/or,  in  the  cases  of 
Mass  Electric  and  Power  Company,  to 
issue  commercial  paper  up  to  the 
following  maximum  outstanding 
amounts:  Granite — $7  million;  Mass 
Electiic— $90  million;  Narragansett— $50 
million;  NEET— $10  million;  Power 
Company — $300  million,  and  Service 
Company — $10  million.  However,  the 
amounts  requested  for  Mass  Electric 
and  Narragansett  were  subjected  to  a 
dollar  for  dollar  reduction  for  any 
permanent  financing,  which  was  not 
earmarked  to  refund  outstanding  long- 
term  securities,  to  levels  not  below  $75 
million  for  Mass  Electric  and  $40  million 
for  Narragansett  (HCAR  No.  24733, 
October  21, 1988).  On  December  8, 1988, 
Mass  Electric  issued  and  sold  $50 
million  of  its  First  Mortgage  Bonds, 
Series  Q,  pursuant  to  the  Commission's 
orders  dated  October  9, 1987  (HCAR  No. 
24473)  and  November  29, 1988  (HCAR 
No.  24762).  Consequently,  Mass 
Electric's  short-term  borrowing  authority 
was  effectively  reduced  to  an  amount 
not  exceeding  $75  million  outstanding  at 
any  one  time. 

Mass  Electric  seeks  to  amend  the 
application-declaration,  only  to  the 


extent  that  it  concems  the  amount  of  its 
short-term  borrowing  authority,  by 
increasing  its  short-term  borrowing 
authority  from  the  current  $75  milfion  to 
$110  million  outstanding  at  any  one 
time.  NEES  and  the  other  subsidiary 
companies  propose  to  acquire  short- 
term  notes  in  the  same  increased 
amount. 

The  construction  costs  for  the 
additions  and  improvements  to  Mass 
Electric's  property  and  plant  have 
significantly  exceeded  projected 
budgets.  In  1988.  Mass  Electiic's  actual 
constmction  cost  was  $96  million,  as 
opposed  to  a  $74  million  projection. 
Currently,  the  estimated  constmction 
budgets  for  1989  and  1990  are 
approximately  $100  million  and  $105 
million,  respectively,  as  opposed  to  the 
previous  estimates  of  $78  million  and 
$79  million.  A  further  20%  increase  from 
the  estimated  budgets  will  result  in  an 
additional  funding  need  of  more  than 
$40  million  for  these  two  years.  While 
long-term  financing  will  ultimately  be 
'J9ed  to  satisfy  the  constmction  funding 
needs,  the  required  extcmal  funds  are 
expected  to  be  provided  initially  in  the 
form  of  additional  short-term 
borrowings. 

The  additional  commercial  paper 
proposed  to  be  issued  and  sold  by  Mass 
Electric  will  be  in  the  form  of  unsecured 
promissory  notes  having  varying 
maturities  of  not  in  excess  of  270  days.  It 
is  requested  that  the  issuance  and  sale 
of  commercial  paper  be  excepted  from 
the  competitive  bidding  requirements  of 
Rule  50,  pursuant  to  Rule  50(a)(5). 

For  the  Commission,  by  the  Division  of 
Investment  Management  purusant  to 
delegated  authority. 

loaathan  G.  Katz, 

Secretary. 

IFR  Doc.  89-13526  Filed  6-6-89:  a45  am] 

MUJNQ  CODE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
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Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  0MB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.P. 
83),  supporting  statement,  and  other 
documents  submitted  to  0MB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHCII  mfOWMATION  CONTACT: 

Agency  Clearance  officer  William 
Cline,  Small  Business  Administration. 
1441  L  Street,  NW.,  Room  200. 
Washington.  DC  20416,  Telephone:  (202) 
653-853& 

OMB  Reviewer:  Gary  Waxman. 
Office  of  Information  and  Regulatory 
Affairs,  OSice  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503.  Telephone:  (202) 
395-7340. 

Titie:  Disaster  Survey  Worksheet 
Form  Number  SBA  Form  987 
Frequency:  On  Occasion 
Description  of  Respondents:  State  or 

local  governments  as  well  as 

individuals  in  an  area  seeking  disanter 

assistance. 
Annual  Responses:  4000 
Annual  Burden  Hours:  333 
Title:  SBA  Contract  Requirements 
Frequency:  On  Occasion 
Description  of  Respondents:  Vendors 

interested  in  obtaining  SBA  contracts 
Annual  Responses:  2.250 
Annual  Burden  Hours:  112,500 
William  Cline, 

Chief,  Administrative  Information  Branch. 
[PR  Doc  80-13435  Filed  6-6-89: 8:45  am] 


[Appflcatlon  Na  06/06-0299] 

First  City,  TexM  VenturM,  Inc; 
A|>pllcation  for  a  Small  Buslnass 
Inv— tmant  Company  Ucena* 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  (the  Act),  (15  U.S.C. 
661.  et  seq.)  has  been  filed  by  First  City, 
Texas  Ventures.  Inc..  1001  Main  Street. 
Suite  1550.  Houston,  Texas  77002.  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1989). 

The  officers,  directors,  and  sole 
shareholder  of  the  Applicant  are  as 
follows: 


TMeor 

Percent  o( 

Hum 

ceMonaNp 

III  1  ■!  Wlllil 

owneranp 

J.a  Bflansky.  3906 

IIOHOSin. 

no*  Si.  Houston,  TX 

general 

77005. 

manaser 

and 

director. 

Frank  C.  Oha*.  11050 

Orector-. 

South  Hoyne  Am.. 

CNcigo.  H.  60643- 

4098. 

Glen  G.  Mignmow,  Jr.. 

Director 

2041  WMtCTMk 

and 

Lane.  #150  D. 

secretary. 

Houetoa  TX  77027. 

RotMrtW.  Brawn.  2011 

Director 

CastleRock,  Houaton, 

and 

TX  77090. 

treasurer. 

Sandy  B.  Ho,  7846 

Controller 

Dro6ZOWfly.  ttouftton. 

TX  77040. 

Rrst  City.  T«xa»- 

100 

Houston.  NX.  1001 

Main  St.  Houston.  TX 

77002. 

[UcwiM  Na  02-O2-S52t] 

J.  Paul  Capital,  Inc^  Application  To 
Operate  as  a  Smal  B«J8liwsa 
Investment  Ca  Uoonaee 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1989))  by  J. 
Paul  Capital.  Inc..  231  East  31st  Street, 
New  York.  New  Yoric  10016  for  a  license 
to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958 
(the  Act),  as  amended  (15  U.S.C.  661  et 
seq.). 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


First  City.  Texas  Venhire.  Inc.  (FCTV) 
is  a  wholly-owned  subsidiary  of  First 
City.  Texas-Houston,  N.A. 

The  Applicant  FCTV,  a  Texas 
Corporation,  will  begin  operations  with 
$2,000,000  paid-in  capital  and  paid-in 
surplus.  FCTV  will  conduct  its  activities 
primarily  in  the  State  of  Texas,  but  will 
consider  investments  in  businesses  in 
the  Southwestern  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management  and  the  probability  of 
successful  operations  of  the  company 
under  their  management  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  pubUcation  of  this  Notice,  submit 
written  comments  on  the  proijosed 
Applicant.  Any  such  commimication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment 
Small  Business  Administration.  1441  "L" 
St..  NW..  Washingotii.  DC  20418. 
A  copy  of  this  notice  shall  be 
published  in  a  newspa]}er  of  general 
circulation  in  Houston.  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59ini,  Small  Business 
Investment  Companies.) 

Robert  G.  UnatMny. 

Deputy  Associate  Administrator  for 

Investment 

Dated:  June  1, 1968. 

[PR  Doc  89-13436  FUed  &-6-88: 8:45  am] 
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NSfTW 

Title 

Baldeu  S  Sandhu.  231  East 

Preadent  director 

31st   St..   New   YorK   NY 

and  sole 

10016. 

shareholder 

Satuant  Sandhu.  231   East 

Secretary  and 

31 9t  St.   New  Yorti.   NY 

director. 

10016. 

Olvakor  R.  Kamath.  6  West 

Assistant  secretary. 

Kincttd  Dr..  Cranbury.  NJ 

dvector. 

06512. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management  including 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
applicant  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment 
Small  Business  Administration,  1441  "L" 
Sti-eet  NW.,  Washington,  DC  20418. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies.) 

Robert  G.  lioeberry. 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  May  3a  1989. 

(FR  Doc.  89-13434  Filed  6-0-^9: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  Na  PE-89-22] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  ptupose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  27. 1989. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  pubhshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  $  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  May  31. 1989. 
Denise  Donohue  Hall. 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  21802. 

Petitioner  Sowell  aviation  Co..  Inc. 

Regulations  Affected:  14  CFR  141.65. 


Description  of  Relief  Sought  To 
extend  Exemption  No.  4551,  as 
amended,  that  allows  petitioner  to 
recommend  graduates  of  its  FAA- 
approved  certification  courses  for  airline 
transport  pilot  and  flight  instructor 
certificates  and  associated  ratings, 
without  taking  the  FAA  written  test  in 
accordance  with  the  provisions  of 
Subpart  D  of  Part  141.  Exemption  No. 
4551.  as  amended,  will  expire  on 
November  30, 1989. 

Docket  No.:  25605. 

Petitioner  Ameriflight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.89(b)(3). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  jet  aircraft  between 
35,000  and  41,000  feet  MSL  without 
requiring  one  pilot  at  the  controls  to 
wear  an  oxygen  mask. 

Docket  No.:  25809. 

Petitioner  Stapleton  International 
Airport. 

Sections  of  the  FAR  Affected:  14  CFR 
107.14. 

Description  of  Relief  Sought-  To  allow 
petitioner  to  continue  using  existing 
security  programs  and  equipment  in 
place  of  a  computer-controlled  card 
access  system. 

Docket  No.:  25aS9. 

Petitioner  Air  Treads. 

Sections  of  the  FAR  Affected:  14  CFR 
43,  Appendix  B,  paragraph  (b)(2). 

Description  of  Relief  Sought-  To  allow 
petitioner  to  use  a  Maintenance  Release 
Tag  to  identify  the  work  order  number 
and  certify  the  airworthiness  of  wheels 
and  brakes  in  lieu  of  providing  a 
customer  with  a  copy  of  the  work  order 
as  specified  in  Part  43,  Appendix  B, 
paragraph  (b)(2). 

Docket  No.:  067CE. 

Petitioner  Beech. 

Sections  of  the  FAR  Affected:  14  CFR 
23.903(b)(1). 

Description  of  Relief  Sought-  To  allow 
type  certification  of  Beech  Mode  B300 
airplane  without  showing  compliance  to 
"Design  precautions  must  be  taken  to 
minimize  the  hazards  to  the  airplane  in 
the  event  of  an  engine  rotor  failure." 

[FR  Doc.  89-13459  Filed  6-6-89;  8:45  am] 
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Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Correction  of  Notice 
of  IMeeting 

This  document  corrects  the  Notice  of 
Meeting  published  in  Vol.  54,  No.  103. 
page  23560,  June  1, 1989.  The  above 
referenced  notice  should  have  read  as 
follows: 


Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^163);  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  10:00  a.m.,  June  28, 1989,  at  The 
Kitchigammi  Club,  831  East  Superior 
Street  Duluth.  Minnesota.  The  agenda 
for  this  meeting  will  be  as  follows: 
Opening  Remark^  Consideration  of 
Minutes  of  Past /Meetings;  Review  of 
Programs;  Business,  Closing  Remarks. 

Attendance  aVmeeting  is  open  to  the 
interested  public  Hjit  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  June  20. 1989,  Marc  C.  Owen. 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Sti^et  SW..  Washington.  DC 
20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washingtoa  DC  on  ]une  1, 1989. 
MarcCOwoi. 
Advisory  Board  Liaison. 
(FR  Doc.  8«^13431  Filed  6-6-89;  8:45  am] 
nUJNO  COOE  4S10-S1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  1. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl(5)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0085 

Form  Number  CF  247 

Type  of  Review:  Extension 

Title:  Cost  Submission 

Description:  The  document  is  used  by 
importers  to  furnish  cost  information 
to  Customs  which  is  used  in  the 
valuation  of  imported  merchandise.  It 
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is  a  guide  for  the  importer  to  follow  in 
compiling  the  cost  elements 
supporting  the  entered  values 
reported  to  Customs. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  28 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  52  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  11,420  hours 

Clearance  Officer  Dennis  Dore  (202] 
535-9287.  U.S.  Customs  Service. 
Paperwork  Management  Branch. 
Room  6316, 1301  Constitution  Avenue 
NW..  Washington,  DC  20229 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer 

(FR  Doc.  89-13464  Filed  &-6-e9;  8:45  am] 

MLUNQ  COOC  4«10-tS-«l 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  for  Private,  Non-ProfIt 
Organizations  in  Support  of 
International  Educational  and  Cultural 
ActMtiM 

The  following  announcement 
supersedes  the  one  appearing  in  the 
Fmieral  Register,  Volume  54,  Number  26 
of  Thursday,  February  9, 1989,  p.  6359. 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
(USLA]  announces  a  program  whose 
primary  purpose  is  to  support 
international  public  diplomacy 
objectives  of  the  United  States  by 
stimulating  and  encouraging  increased 
private  sector  commitment,  activity,  and 
resources  by  means  of  limited  grants  to 
non-profit  U.S.  institutions.  The  Office 
gives  high  priority  to  project  proposals 
that  establish  or  promote  linkages 
between  American  and  foreign 
professional  organizations. 

Projects  must  include  an  international 
people-to-people  component,  have  an 
educational  or  cultural  focus,  and 
demonstrate  a  substantial  contribution 
to  long-term  communication  and 
understanding  between  the  United 
States  and  other  countries.  Subjects 
must  be  consistent  with  USLA  themes 
and  priorities  and  USIS  post 
requirements. 

The  Office  of  Private  Sector  Programs 
works  with  U.S.  non-for-profit 
organizations  on  cooperative 
international  group  projects  which 


introduce  American  and  foreign 
participants  to  one  another's  traditions, 
arts,  social,  economic  and  poUtical 
structures,  and  international  interests. 
The  Office  will  accord  priority  status  to 
worldwide  projects  involving  leaders  or 
potential  leaders  in  various  fields  and 
professions,  including  parliamentarians, 
jurists,  journalists,  development 
officials,  and  practicing  artist  in  projects 
directly  involving  their  art  (with 
exceptions  noted  below].  Proposals  are 
welcome  involving  any  area  of  the 
world,  with  special  attention  given  to 
excellent  projects  involving  regions  and 
countries  which  have  participated  less 
frequently  in  exchanges,  such  as  Africa, 
Eastern  Europe,  the  Near  East,  South 
and  Southeast  Asia.  Each  private  sector 
activity  must  meet  the  highest 
professional  standards,  be  non-partisan, 
and  address  substantive  areas  of  mutual 
interest.  High  priority  is  given  to 
projects  that  involve  United  States 
Information  Agency  posts  in  the 
development  of  the  program  and  the 
selection  of  the  participants. 

USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding. 
Proposals  should  list  other  anticipated 
sources  of  support — both  financial  and 
in-kind.  Programs  generally  range  from 
one  to  six  weeks;  the  duration  of  the 
entire  grant  period  does  not  normally 
exceed  one  year.  Most  funding 
assistance  is  limited  to  participant 
travel  and  per  diem  requirements  with 
modest  contributions  to  cover 
administrative  costs.  Grants  are  not 
ordinarily  given  to  support  performing 
arts  tours,  film  festivals,  plastic  arts 
exhibitions,  research  projects  or 
professional  training,  youth  or  youth- 
related  activities,  or  to  fund 
publications.  Student  exchanges  or 
projects  which  are  scholarly  or 
academic  in  purpose  should  be  directed 
to  USIA's  Office  of  Academic  Programs. 
Youth  or  youth-related  projects  should 
be  directed  to  USIA's  Office  of 
International  Youth  Exchange. 

The  Office  of  Private  Sector  Programs 
will  accept  proposals  from  July  1, 1989 
through  September  30, 1989,  for  projects 
whose  activities  will  begin  between 
January  1, 1990  and  June  30, 1990.  Project 
proposals  must  be  received  a  minimum 
of  four  months  in  advance  of  the  activity 
date  and  will  be  accepted  only  when 
they  are  in  accord  with  Project  Proposal 
Information  Requirements  (OMB  #3118- 
0175).  For  proposed  projects  which  begin 
after  June  30, 1990,  competition  details 
will  be  announced  in  the  Federal 
Register  on  or  about  October  15, 1960. 
Inquiries  are  welcome  prior  to 
submission  of  applications.  Under 
compelling  circumstances,  the  Office  of 
Private  Sector  Programs  will  consider 


applications  for  projects  beginning  as 
early  as  November  1, 1989,  or  outside 
the  above-mentioned  timeframe. 

The  Office  of  Private  Sector  Programs 
offers  the  following  additional  guidance 
to  prospective  applicants: 

1.  Office  of  Private  Sector  Programs 
guidelines  indicate  that  full  and 
complete  proposals  must  be  submitted  a 
minimum  of  four  months  prior  to  the 
start  of  a  program.  The  minimum 
timeframe  is  necessary  for  two  reasons. 
First,  the  Office's  Congressional 
mandate  is  best  served  when  U.S. 
private  sector  organizations  work  with 
and  through  U.S.  Information  Service 
(USIS)  posts  in  other  countries  in 
carrying  out  projects  with  a  long  view 
toward  ongoing  institutional  linkages 
between  foreign  and  U.S.  professional 
institutions.  Projects  can  serve  these 
ends  only  when  USIS  officers  have 
reasonable  time  and  opportunity  to 
make  contacts  and  lay  the  groundwork 
necessary  for  successful  educational 
and  cultural  programming.  Second,  the 
reivew  process  for  proposals  submitted 
to  USIA  is  multilayered  and  time- 
consuming.  The  four-month  minimum 
timeframe  stipulated  between  the 
receipt  of  proposals  and  the  date  of  the 
proposed  activity  is  just  barely  sufficient 
to  make  a  project  work  to  the  benefit  of 
all  concerned. 

2.  Projects  supported  by  the  Office  of 
Private  Sector  Programs  are  intended  to 
support  USIS  posts  abroad  as  well  as  to 
assist  U.S.  private  sector  organizations 
in  their  efforts  to  advance  mutual 
understanding  between  the  people  of  the 
United  States  and  the  people  of  other 
countries,  in  areas  and  fields  identified 
as  important  for  bilateral  relations. 
While  the  Office  welcomes  and  seeks 
clearly  defined  projects  in  the  wide 
gamut  of  U.S.  private  sector  fields  and 
interests,  it  gives  preferential 
consideration  to  projects  which  reserve 
the  nomination  of  foreign  participants  to 
the  discretion  of  USIS  posts,  with  a  long 
view  toward  ongoing  institutional 
linkages  between  foreign  and  U.S. 
professional  institutions.  Applicants 
should  be  aware  that  proposals  for 
bilateral  programs  are  subject  to  review 
and  comment  by  the  USIS  post  in  the 
relevant  country,  and  that  pre-selected 
participants  will  be  subject  to  USIS  post 
review. 

3.  The  Office  of  Private  Sector 
Programs  gives  preferential 
consideration  to  proposals  for  activities 
in  other  countries  when  USIS  posts  are 
given  wide  latitude  in  matters  relating  to 
the  design  of  the  proposed  program, 
invitations  to  the  planned  events,  and 
choice  of  the  most  suitable  venues  for 
such  programs. 
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4.  The  Office  of  Private  Sector 
Programs  does  not  encourage  proposals 
for  the  partial  support  of  conferences. 
The  Office  evaluates  such  proposals  in 
the  light  of  benefits  going  beyond  the 
context  of  the  conference  itself,  most 
importanUy  their  potential  for  creating 
and  strengthening  ongoing  linkages 
between  foreign  and  U.S.  professional 
organizations,  and  the  extent  to  which 
key  foreign  audiences  are  addressed  on 
topics  of  priority  interest  to  USIA. 
Prospective  applicants  would  be  well- 
advised  to  call  the  Office  to  discuss 
possibilities  and  prospects  long  in 
advance  of  planned  conference  dates  or 


to  submit  concept  papers  including 
tentative  agendae  and  names  of 
conference  participants. 

5.  Because  of  limited  resources,  the 
Office  of  Private  Sector  Programs 
encourages  project  proposals  involving 
more  than  one  country.  Single-country 
projects  that  are  clearly  defined  and 
possess  the  potential  for  creating  and 
strengthening  ongoing  linkages  between 
foreign  and  U.S.  professional 
institutions,  and  address  key  USIS-post 
audiences  on  topics  of  priority  interest 
to  USIA,  are  certainly  welcome. 
Prospective  applicants  would  be  well- 
advised  to  caU  the  Office  to  discuss 


possibilities  and  projects  long  in 
advance  of  planned  activity  dates  or  to 
submit  concept  papers  including  all 
pertinent  information. 

For  further  information,  organizations 
should  contact  Christopher  Paddack. 
Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  United  States  Information 
Agency,  301  4th  Street  SW..  Washingtoa 
DC  20547.  or  call  (202)  485-7319. 

Dated:  June  1, 1969. 
Robert  Francis  Smith. 

Director.  Office  of  Private  Sector  Programs. 
[FR  Doc  80-13491  Filed  8-^-69;  8:45  am] 
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Sunshine  Act  Meetings 
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Fedanl  Rofistar 
Vol.  54.  No.  108 
Wednesday.  Iiine  7.  1968 


'^^  ««^^  0*  tf»  FEDERAL  REGISTER 
containt  no<ic<w  of  nwclingt  pubWihod 
under  the  "Qovemment  in  the  Sunshine 
Acf'  (Pub.  L  04-409)  5  U.&C.  S62b<eM3). 


cotiMoorrv  niTunes  TRAowM 


TtiM  AND  OATC  2.-00  p.m.,  Tuesday,  June 
20,1989. 

PLMt:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
tTATUS:  Closed. 

MATTim  TO  u  coNStocneo:  Rule 
Enforcement  Review. 
CONTACT  MRSON  TON  MOM 
mromflATKM:  Jean  A.  Webb,  254-6314. 
|awiA.Webb. 

Secretary  of  the  Commission. 
[PR  Doc.  80-13804  Piled  8-5-80;  11:22  am] 
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COMMOOrrV  FUTURES  TRAOHM 
COMMHIIOH 

TMK  AND  DATI:  10:00  p.m..  Tuesday. 

June  27, 1989. 

PtACa:  2033  K  St..  NW.,  Washington. 

DC  Sth  Floor  Hearing  Room. 

STATUS:  Open. 

MATTtRS  TO  BC  CONStotRfO:  Regulation 

of  Hybrid  Instruments/Final  Rule. 

CONTACT  PfRSON  TOR  MORS 

mTORMATKM:  Jean  A.  Webb.  254-6314. 

|«uiA.Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  13606  Filed  6-6-60;  11:22  am) 

MLUm  COM  NSI-OI-H 

COMMOOITV  RnURtS  TRADWIO 


I  DATS:  10-.30  p.m..  Tuesday. 
June  27. 1989. 

PLACI:  2033  K  St.  NW..  Washington.  DC, 
8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTIRS  TO  SI  CONStOERCO: 

Enforcement  Matters. 

CONTACT  PtRSON  TOR  MORI 

intormation:  Jean  A  Webb.  254-8314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doa  80-13606  Piled  6-6-80;  11:22  am] 

MJJNQ  coot  OSI-OI-II 

COMMOOITY  FUTURtS  TRADWIO 

COMMIttlON 

THM  AND  DATS:  11:00  p.m..  Tuesday. 

June  27, 1989. 

PLACt:  2033  K  St..  NW..  Washington. 
DC  Sth  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTIRS  TO  SI  CONSIDCRCD:  Rule 

Enforcement  Review. 

CONTACT  PERSON  POR  MORS 

information:  Jean  A.  Webb,  254-6314. 

J«MiA.Wabb. 

Secretary  of  the  Commission. 

[PR  Doc.  80-13607  Piled  6-6-80;  11:22  am] 

■UMO  COM  «M1-«1-« 

PIDCRAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

lune  2, 1960. 

TIME  AND  date:  lOKX)  a.m.,  Thursday. 
June  8, 1989. 

place:  Room  600. 1730  K  Street.  NW.. 
Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  scheduled  item,  the 
Commission  tvill  consider  and  act  upon 
the  following: 

2.  Utah  Power  &  Light  Company  v. 
Secretary  of  Labor,  MSHA.  Docket  No. 
WEST  80-161-R.  (Issues  include 
consideration  of  Utah  Power's  application  for 
temporary  relief.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  in  the  meeting  and  that  no 
earlier  announcement  of  the  addition 
was  possible. 

CONTACT  PERSON  FOR  MORE 

mPORMATlON:  Jean  Ellen  (202)  653-5629 
/  (202)  566-2673  for  TDD  Relay. 

JeanREUen, 

Agenda  Clerk. 

[PR  Doc.  89-13583  Piled  6-5-89;  8:45  am] 

MLUNQ  COOC  STSS-OI-H 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

U8ITCSE-89-22 

TIME  AND  DATE:  Monday,  June  12, 1989  at 

4:00  p.m. 

place:  Room  101,  500  E  Street,  SW.. 

Washington,  DC  20436. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Certain  Doxorubicin  and  Doxorubicin 
Preparations  (D/N  1506). 

5.  Any  items  left  over  from  previous  agenda. 


CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 

Kaniwtfa  R.  Masco. 

Secretary. 
June  2. 1989. 

[FR  Doc.  89-13614  Filed  6-5-89;  12:14  pm] 

MUmO  COOC  TUO-OS-M 

NATIONAL  SCIENCE  BOARD 

TIME  AND  date: 

June  15, 1969.  8:30  a.m.  Open  Session 
June  16, 1989, 8:00  a.m.  Closed  Session 
June  16, 1989, 8:15  a.m.  Open  Session 

PLACE:  National  Science  Foundation. 
1800  G  Street.  NW..  Room  540, 
Washington,  DC  20550. 

STATUS:  Most  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Tlniraday.  June  15. 1969 

Open  Session  (8:30  a.m.  to  12:30p.m.) 

1.  Overview 

— NSFs  Changing  Role 
— Policy  Environment 
— Priorities 
— Issues 

2.  Strategic  Plan  Review 
— Goals 

— Update 

—Projections 

— ^Agency  Relationships 

3.  Human  Resources  development 
— Education 

— Minorities 

— Women 

— Undergraduate 

— graduate  Programs 

Thursday.  June  15, 1909 

Open  Session  (1:30p.m.  to  5:30  p.m.) 

4.  Research  Opportunities 

— Base  Programs  and  Disciplinary  Role 

— Centers 

— International  Science  Sharing 

5.  Roundtabie:  Research  Frontiers 
— Global  Environmental  Change 

— Materials  Science  and  Engineering 
— Math.  Astronomy.  Physics  Programs 
— Computational  Science  and  Engineering 
— Human  Genome 

6.  Physical  Infrastructure  Requirements 
— Instrumentation 

— Capital  Planning 
— Research  Facilities 

Friday,  )une  16, 1969 

Closed  Session  (8:00-8:15  a.m.) 

7.  Minutes — May  1989  Meeting 
6.  NSB  Nominees 


9.  Grants  and  Contracts 
Friday.  June  IS,  1989 

Open  Session  (8:15  to  12m  noon)  and  1:00 
p.m.  to  3:00  p.m. 

10.  NSB  Biennial  Report — Science  and 

Engineering  Indicator8-1989 

11.  Budget  Consideration 
— Budget  History 
—Budget  Outlook 

— 1991  Budget  Assumption 

12.  Summary  and  Conclusion 
Thomas  Uliois, 
Executive  Officer. 

[FR  Doc.  89-13572  Filed  6-5-69:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  26 
RIN:  9150-ACtl 

FHnesa-for-Outy  Programs 

aqsncy:  Nuclear  Regulatory 
Commission. 

AcnON:  Final  rule  and  statement  of 
policy. 

summary:  The  Nuclear  R^ulatory 
Commission  (NRC)  is  issuing  its 
regulations  to  require  licensees 
authorized  to  construct  or  operate 
nuclear  power  reactors  to  implement  a 
Fitness-for-duty  program.  The  general 
objective  of  this  program  is  to  provide 
reasonable  assurance  that  nuclear 
power  plant  personnel  are  reliable, 
trustworthy,  and  not  under  the  influence 
of  any  substance,  legal  or  illegal,  or 
mentally  or  physically  impaired  from 
any  cause,  which  in  any  way  adversely 
affects  their  ability  to  safely  and 
competently  perform  their  duties.  A 
fitness-for-duty  program  developed 
under  the  requirements  of  this  rule  is 
intended  to  create  an  environment 
which  is  free  of  drugs  and  the  effects  of 
such  substances. 

The  Commission  is  taking  this  action 
to  significantly  increase  assurance  of 
public  health  and  safety.  The  scientific 
evidence  is  conchisive  that  significant 
decrements  in  cognitive  and  physical 
task  performance  result  from 
intoxication  due  to  illicit  drug  abuse,  as 
well  as  the  use  and  misuse  of  legal 
substances.  Given  the  addictive  and 
impairing  nature  of  certain  drugs,  while 
recognizing  that  the  presence  of  drug 
metabolites  does  not  necessarily  relate 
directly  to  a  current  impaired  state,  the 
presence  of  drugs  does  strongly  suggest 
the  likelihood  of  past,  present,  or  future 
impairment  affecting  job  activities.  In 
addition,  the  NRC  believes  that  the 
reliability,  integrity,  and  trustworthiness 
of  persons  working  within  nuclear 
power  plants  is  important  to  assure 
public  health  and  safety.  Since  thfte  is 
an  underlying  assumption  that  workers 
will  abide  by  the  Ucensee's  policies  and 
procedures,  any  involvement  with  Ulegal 
drugs  shows  that  the  worker  cannot  be 
relied  upon  to  obey  laws  of  a  health  and 
safety  nature,  indicating  that  the 
individual  may  not  scrupulously  follow 
rigorous  procedural  requirements  with 
the  integrity  required  in  the  nuclear 
power  industry  to  assiire  public  health 
and  safety.  In  addition,  the  Commission 
is  revising  its  enforcement  i>olicy  to 
reflect  this  fitness-for-duty  rule. 


EFFicnvi  DATE  July  7. 1989.  The 
infamatiea  oolec^on  requirements  in 
lliis  final  ruk  ds  aot  become  effective 
until  they  are  approved  by  the  Office  of 
Management  and  Budget  (OMB).  71m 
NRC  will  annoimce  the  date  that  fte 
information  collection  requlremadts  are 
approved  in  the  Federal  Ragistet. 
FOR  FURTHIR  MPORMATION  CONTACi: 
Loren  Bush.  Reactor  Safeguards  BMnch, 
Division  of  Reactor  Inspection  and 
Safeguards,  Office  of  Nuclear  Reactn 
Regulation.  U.S.  Nuclear  Regulattay 
Commission.  Washington.  DC  ZOSSS, 
Telephone:  (301)  492-0944. 
•UPPUMCNTARY  INFORMATION: 

Background 

On  September  22. 1988,  the  Naclear 
Regulatory  Commission  published  in  the 
Federal  Register  (53  FR  3679S)  proposed 
amendments  that  would  issue  a  sew 
regulation  10  CFR  Part  26.  "Fitneas-ior- 
Duty  Program."  which  would  require 
licensees  who  are  authorized  to  operate 
nuclear  power  reactors  to  implement  a 
fitness-for-duty  program  that  met 
uniform  standards  established  by  the 
rule  to  promote  the  public  health  and 
safety. 

Interested  parties  were  invited  to 
submit  coBiments  in  connection  with  die 
proposed  amendments  within  60  days 
after  publication  in  the  Federal  Register. 
There  were  a  total  of  3,079  comments 
made  by  378  responders  and  attendees 
during  a  public  meeting  held  on  October 
17, 1988.  A  detailed  summary  and 
analysis  of  the  comments  are  contained 
in  NUREG-1354,  *Titness-for-Di^  in  the 
Nuclear  Power  Industry:  Responses  to 
Public  Comments."  Upon  consideration 
of  the  conmients  received  both  in 
writing  and  during  the  public  meeting 
and  odier  factors  involved,  the  Naclear 
Regulatory  Commission  has  adopted  the 
proposed  regulations,  with  certain 
modifications  generally  set  forth  below. 

Copies  of  NUREG-1354  may  be 
purchased  from  the  Superintendent  of 
Dociunents.  U.S.  Government  Printing 
Office.  P.O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
Springfield.  Virginia  22161.  A  copy  is 
also  available  for  public  inspection  and/ 
or  copying  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW..  lower  level  of 
the  Gebnan  Building.  Washington.  DC 

Comments  and  Responses  to  tha 
Proposed  Rule 

1.0    General  Overview 

Summary  of  Conunents 

The  NRC  received  378  comment 
letters  in  response  to  the  Notice  of 


I¥opo8ed  Rulemaking  (NPRM).  The  NRC 
considered  all  comments  submitted  in  a 
timely  manner  in  response  to  the  NPRM 
and  comments  and  questions  received 
during  a  public  meeting  on  the  draft  rule 
held  by  the  NRC.  The  comment  period 
for  ttie  NPRM  closed  on  November  21, 
liBt. 

Comments  were  received  bom  the 
general  public;  from  workers  in  nuclear 
power  plants;  from  union  locals. 
naticsud  and  international  headquarters 
of  anions;  from  the  Nuclear  Management 
and  Resources  Council  (NUMARC).  55 
power  reactor  licensees,  several  non- 
power  reactor  licensees;  from  several 
vendor  and  contractor  organizations; 
and  from  other  interested  parties. 

There  were  several  major  issues 
presented  by  the  commenters.  These  are 
snmmarized  along  with  the  NRC 
responses  in  the  sections  that  follow.  An 
overview  of  these  comments  is  provided 
in  this  section. 

Of  primary  concern  to  roughly  half  of 
all  commenters  was  the  reqidrement  for 
random  drug  testing.  Although  these 
coBunenters  clearly  objected  to  the  use 
of  illegal  drugs  within  die  nuclear  power 
industry,  this  provision  of  the  proposed 
nde  drew  a  strong  negative  reaction 
from  private  citizens,  labor  unions,  and 
workers  covered  by  the  proposed  rule. 
Vigorous  objections  were  stated  based 
on  the  perceptions  of  invasion  of 
privacy  and  conflict  with  Constitutional 
rights  resulting  from  the  drug  testing 
provision.  Many  of  these  commenters 
streeeed  that  the  level  of  substance 
abuse  in  the  nuclear  power  industry  is 
insufficient  to  justify  such  strong  action, 
tliat  nuclear  power  plant  workers  have 
demonstrated  their  reliability  over  the 
years,  and  that  it  is  both  demoralizing 
and  insulting  to  require  proof  of  their 
reliability  through  random  drug  tests. 
Other  issues  were  raised  concerning  the 
legality  of  the  proposed  rule,  including 
its  relationship  to  labor  laws  and  state 
and  local  statutes.  These  objections  are 
summarized  more  fully  in  the  following 
sections. 

Those  commenters  opposing  random 
testing  were  usually  supportive  of  one  or 
more  alternatives.  Foremost  among 
diese  was  a  combination  of  supervisor 
behavioral  observation  and  for-cause 
testing.  While  a  few  commenters 
opposed  chemical  testing  of  any  type, 
most  of  the  commenters,  including  union 
organizations  and  members,  expressed 
support  for  for-cause  testing.  Preaccess 
ai^orization  testing  also  received  some 
sifiport  and  very  littie  opposition. 

A  major  criticism  of  the  proposed  rule 
was  raised  concerning  whether  the  NRC 
was  basing  the  rule  on  concerns  about 
on-tbe^ob  impairment  or  on  concerns 
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about  basic  emplojree  reliability,  or  even 
upon  more  general  concerns  with  public 
morality.  Sotae  conuoenters  expressed 
the  opinion  that  off-site  drug  use  should 
not  be  a  concern  of  tb«  NRC,  and  that 
the  NRC  should  not  require  a  testing 
program  that  is  not  directiy  oriented  to 
detecting  current  impairment. 

In  contrast,  most  licensees  and 
NUMARC  provided  general  support  for 
the  provision  for  random  testing, 
viewing  it  as  an  effective  deterrent  to 
the  use  of  illegal  drugs.  However,  they 
did  object  to  the  possibility  that  they 
would  be  too  severely  limited  by  the 
provision  that  licensee  testing  programs 
must  follow  the  HHS  Guidelines.  They 
wanted  greater  flexibility  in  the 
establis^ent  of  cut-off  levels  and  the 
panel  of  drugs  to  be  covered.  Most  of  the 
licensees  expressed  concern  over  the 
testhig  rate  to  be  required  by  the  rule, 
indicating  that  it  should  be  at  an  annual 
rate  equivalent  to  or  less  than  100 
percent  of  the  workforce  subject  to 
testing.  TTiey  further  objected  to  any 
provisions  that  would  make  the  licensee 
responsible  for  providing  employee 
assistance  program  services  to 
contractor  personnel  and  objected  to  the 
extent  and  type  of  training  required  by 
the  proposed  rule.  Other  issues  raised 
and  more  detail  on  these  issues  are 
provided  in  the  sections  that  follow. 

2.0  Need  for  Rule 

2.1  Summary  of  Comments 

A  number  of  commenters  raised  the 
issue  that  there  was  insufficient 
evidence  of  a  drug  abuse  problem  in  the 
nuclear  power  industry  to  justify  the 
need  for  the  rule.  Several  commenters 
indicated  that  the  NRC  has  failed  to 
establish  a  factual  record  regarding  the 
nature  and  extent  of  the  drug  abuse 
problem.  Also  mentioned  was  the 
opinion  that  the  apparent  lack  of 
uniformily  among  nuclear  utility 
programs  is  not  sufficient  justification 
by  the  NRC  for  the  rule. 

2.2  Summary  of  Responses 

Although  drug  use  among  nuclear 
power  plant  workers  may  not  be  as 
widespread  as  in  other  segments  of  the 
popolatioa.  the  NRC  does  have 
information  to  indicate  that  there  is  a 
si;fficient  problem  in  the  nuclear  power 
industry  to  warrant  the  fitness-for-duty 
rule.  For  example,  data  provided  by  one 
licensee  indicates  that  47  of 
approximately  4.000  random  tests  of 
employees  were  positive,  4  percent  of 
the  applicants  for  employment  have 
tested  positive  for  drug  use,  and  30 
employees  and  60  contractors  tested 
positive  for  cause.  Pr&aocesv  testing  of 
nearly  12.000  contractor  personnel 


resulted  in  a  5  percent  positive  rate. 
Another  licensee  reported  that 
approximately  2  percent  of 
approximately  5.000  tests  of  employees 
and  contractors  were  positive,  179 
persons  tested  positive  for  cause,  and 
that  the  drugs  involved  included  PCP, 
marijuana,  cocakie,  amphetamines, 
barbiturates,  alcohol  and  other  drugs. 
Nationally,  among  licensees 
implementing  random  drug  testing 
programs,  an  average  of  around  1 
percent  of  the  random  tests  are  positive. 

In  the  first  nine  months  of  1988  there 
were  387  events  involving  drugs  and 
alcohol  reported  to  the  NRC.  "Hiese 
events  included  licensee  and  contractor 
employees  in  all  organizational  levels 
and  disciplines.  Of  particular  concern  to 
the  NRC  is  that  during  the  last  year 
(1988).  11  licensed  reactor  operators 
were  reported  as  being  involved  writh 
drugs  and  two  were  reported  as  abusing 
alcohol;  none  were  using  these 
substances  while  on  duty. 

The  number  of  significant  events 
reported  to  the  NRC  that  involve  drug 
use  or  abuse  has  been  increasing 
dramatically  since  1985.  There  was  a  44 
percent  increase  in  reported  events 
between  1985  and  1988.  A  73  percent 
increase  was  experienced  in  1987.  This 
increase  appears  to  be  related  to  the 
emphasis  on  fitness  for  duty  by  nuclear 
power  licensees  and  the  recently  revised 
safeguard  reporting  requirements  that 
contained  explicit  guidance  for  reporting 
of  drug-related  events.  However,  the 
increase  may  also  be  an  indication  of  an 
increase  in  the  incidence  of  drug 
problems  at  nuclear  power  plants. 

These  data  provide  sufficient 
evidence  of  a  significant  level  of  drug 
use  by  those  employed  in  the  nuclear 
power  industry  to  support  the  need  for  a 
fitness-for-duty  rule.  Pursuant  to  the 
NRCs  statutory  authority  to  protect  the 
public  health  and  safety,  the  NRC  must 
acknowledge  that  nuclear  power  plant 
workers  are  not  immune  to,  nor 
insulated  bom,  drug  use  or  abuse  of 
substances  that  may  affect  safety- 
critical  job  performance.  The  NRC 
believes  that  any  drug  use  in  the  nuclear 
power  industry  warrants  prevention  and 
proactive  intervention  by  the  NRC  to 
ensure  public  safety.  The  NRC  believes 
that  this  view  is  consistent  with  the 
increasing  awareness  of  nuclear  power 
licensees  that  have,  as  addressed  in 
their  comments,  drug  testing  and 
rehabilitation  programs  for  their 
workers. 

3.0  Impairment  vs.  Reliability 

3.1  Summary  of  Comments 

A  number  of  commenters  questioned 
whether  certain  provisions  of  the  rule. 


such  as  random  drug  testing,  were  based 
on  concern  over  on-the-job  impairment 
or  *vere  based  on  concern  over  the 
reliability  and  trustworthiness  of  the 
worker.  One  set  of  commenters 
expressed  the  strongly  heki  belief  that 
mandatory  chemical  testing  is  only 
appropriate  if  there  is  evidence  to 
suggest  that  workers  are  impaired  on  the 
job.  Commenters  also  stated  that 
because  urinalysis  does  not  measure 
impairmrat,  the  detection  of  illicit  drug 
use  through  urinalysis  is  irrelevant  to 
the  safe  operation  of  nuclear  power 
plants,  and  thus  should  not  l>e  an 
element  of  the  rule.  Two  commenters 
requested  further  evidence  regarding  the 
impact  of  off-the-job  drug  use  on  job 
performance.  One  comnenter  stated 
that,  although  a  positive-  urinalysis  test 
result  does  uot  establish  whether  an 
individual  was  impaired  at  the  time  that 
the  sample  was  given,  it  allows  the 
employer  to  determine  drug  use  and 
conclude  reasonably  that  the  possibUity 
exists  for  future  impairment  which  can 
impact  woricplace  safety. 

Other  commenters  noted  that 
impairment  is  not  the  sole  issue.  A 
fundamental  concern  of  drug  abuse 
predominantiy  relates  to  the  reliabitity 
and  trustwortiiiness  of  the  worker  who 
knowingly  uses  drugs  which  are  illegal. 
Several  commenters,  including 
NUMARC  noted  the  importance  of 
worker  reliabihty  and  trustworthiness  in 
an  access  authorization  program,  and 
stated  that  the  use  of  illegal  drugs  on  or 
off  the  job  could  adversely  affect  the 
safety  of  nuclear  power  plant 
operations,  or  adversely  reflect  on  the 
integrity,  reliability  and  trustworthiness 
of  workers  with  unescorted  access  who 
are  responsible  for  nuclear  power  plant 
safety. 

A  number  of  conunenters  objected  to 
specific  wording  iiuthe  proposed  rule 
related  to  impairment.  These 
commenters  stated  that  the  term 
"impairment"  is  imprecise  and  subject 
to  various  interpretations.  Another 
commenter  stated  that  few  nuclear 
power  plant  workers  are  qualified  to 
make  a  judgment  of  worker  impairment, 
and  that  the  term  presumes  an  initial 
standard  by  which  the  workers  job 
performance  can  be  measured. 

3.2    Summary  of  Responses 

The  NRC  recognizes  that  illicit  drug 
abuse  and  the  misuse  of  legal 
substances  such  as  alcohol,  prescription 
drugs,  and  over-the-counter  medications 
can  impair  workers  in  the  performance 
of  their  safety-related  duties  and  result 
in  significandy  reduced  woricforce 
reliability.  The  scientific  evidence  is 
condnsive  that  significant  decrements 
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in  cognitive  and  physical  task 
perfonnance  result  from  Intoxication 
due  to  illicit  drug  abuse,  as  well  as  the 
use  and  misuse  of  legal  substances.  The 
NRC  understands  that,  except  in  the 
case  of  alcohol  chemical  test  results  do 
not  reveal  any  direct  information 
regarding  drug  impairment  per  se. 
However,  the  NRC  disagrees  with  the 
argument  made  by  commenters  that,  as 
a  result  chemical  tests  do  not  provide 
information  that  is  relevant  to  a  fitness- 
for-duty  program.  The  NRC  believes  that 
the  reliability,  integrity,  and 
trustworthiness  of  woricers  within 
nuclear  power  plants  are  important  to 
public  health  and  safety.  The  granting  of 
a  license  is  based  on  the  assumption 
that  workers  will  abide  by  the  licensees' 
policies  and  procedures  in  all  areas. 
Indications  of  lack  of  reliability, 
integrity  or  trustworthiness,  therefore, 
even  so  far  as  they  pertain  to  off-site 
behaviors,  are  relevant  to  the  NRCs 
need  to  assure  that  nuclear  power  plants 
are  operated  safely.  The  relationship 
between  reliability,  integrity  and 
impairment  is  by  no  means  indirect  in 
the  case  of  drug  abuse.  Most  of  the 
substances  under  consideration  are 
either  physically  or  psychologically 
addictive  to  many  individuals.  The  NRC 
cannot  be  confident  of  the  indlYidual's 
ability  to  limit  the  use  of  addictive 
substances  to  situations  that  do  not 
adversely  affect  plant  safety. 

Illegal  drug  use  can  result  in  on-duty 
impairment  There  is  a  possibility  that  a 
worker  who  uses  illegal  drugs  off-duty 
may  be  impaired  from  those  drugs  while 
on-duty,  and,  even  if  the  woiker  does 
not  use  drugs  while  on  duty  he  or  she 
may  be  impaired  from  either  hangover 
or  withdrawal  effects  associated  with 
drug  use.  In  addition  to  impairment  any 
illegal  drug  use  establishes  that  the 
woriier  cannot  be  relied  upon  to  obey 
laws  of  a  health  and  safety  nature, 
indicating  that  the  worker  also  may  not 
be  reliable  in  terms  of  scrupulously 
following  the  rules  and  regulations  that 
have  been  established  in  the  nuclear 
woricplace  to  ensure  the  protection  of 
public  health  and  safety.  For  these 
reasons,  a  worker  who  uses  illegal  drugs 
may  not  be  sufficiently  trustworthy  or 
reliable  to  perform  his  or  her  duties  on 
the  job  in  a  manner  that  assures  public 
health  and  safety.  In  contrast  the 
legitimate  use  of  legal  drugs  does  not 
automatically  demonstrate  this  lack  of 
reliability.  However,  workers  who  do 
use  alcohol  or  legal  drugs  are  expected 
to  use  those  substances  responsibly. 
Irresponsible  use  of  these  substances  in 
a  manner  that  results  or  is  likely  to 
result  in  on-duty  impairment  or 
otherwise  demonstrates  a  disregard  for 


public  health  and  safety,  is  considered 
substance  misuse  within  the  scope  of 
this  rule. 

The  debilitating  effects  of  long-term 
drug  abuse  are  also  well  documented  in 
the  scientific  literature,  and  have  the 
potential  for  affecting  complex  physical 
and  cognitive  functions  long  after  the 
effects  of  acute  intoxication  have 
dissipated.  For  example,  residual  effects 
of  intoxication  may  persist  when  the 
worker  returns  to  work  the  following 
day.  Hangover  effects,  withdrawal 
symptoms,  and  cycles  of  drug  abuse  and 
abstinence  can  also  result  in  decreased 
reliability  and  diligence.  Off-site  drug 
use  may  also  result  in  increased 
absenteeism,  medical  costs,  and  staffing 
requirements,  thus  having  adverse 
effects  on  overall  woikforce  reliability. 
Ultimately,  drug  abuse  directly  and 
indirectly  affects  activities  which  bear 
on  safety.  It  is  therefore  a  reasonable 
conclusion  that  the  abuse  of  illicit  drugs 
and  the  misuse  of  licit  drugs  pose  safety 
concerns  in  the  nuclear  power  industry 
and  is  predictive  of  a  lack  of  reliability, 
integrity,  and  trustworthiness. 

The  wide  range  of  potential  on-the-job 
impairment  is  complex  in  nature  and 
difficult  to  observe,  and  therefore 
requires  a  broad  approach  to  assure 
nuclear  power  plant  safety.  In  addition 
to  supervisory  observation,  other  means 
are  required  to  detect  drug  abuse, 
psychological  stress,  and  physical  injury 
or  illness.  To  detect  illicit  drug  abuse 
and  the  misuse  of  alcohol  and  other  Udt 
substances,  the  NRC  has  adopted  a 
mandatory  chemical  testing  protocol  for 
these  drugs.  The  rule  provides  for 
mandatory  chemical  testing  prior  to  the 
initial  granting  of  unescorted  access  or 
assignment  to  activities  within  the  scope 
of  the  rule  ({  28^(a)[l]).  Mandatory 
chemical  testing  is  to  be  conducted  on  a 
random  basis  to  effectively  detect  and 
deter  illicit  substance  abuse  and  misuse 
(9  28.24(a)[2]].  For-cause  testing  is  to  be 
conducted  after  an  accident  in  which  the 
contribution  of  employee  performance 
cannot  be  ruled  out  or  based  on 
reasonable  suspicion  that  an  individual 
is  intoxicated  or  demonstrates  behavior 
indicative  of  substance  abuse  or  other 
involvement  with  drugs  (S  2e.24(a)[3]). 
Following  a  positive  test  for  drug  abuse, 
follow-up  chemical  testing  will  be  used 
on  an  unannounced  basis  to  verify 
abstention  from  the  use  of  drugs  or 
misuse  of  alcohol  and  other  lidt  drugs 
(S  2e.24(a)l4]). 

The  NRC  agrees  that  on-the-job 
impairment  is  a  result  of  many  complex 
factors,  and  that  impairment  is  a 
complex  phenomenon,  depending  on  the 
cause  of  impairment  individual 
circumstances,  and  the  job  task  at  hand. 


The  NRC  recogniies  that  on-the-job 
impairment  may  result  from  substance 
abuse,  psychological  stress,  or  physical 
injury  or  ailment  which  can  i>o8e 
unacceptable  safety  risks,  and  the  rule 
reflects  this  positioru  The  NRC  believes 
that  trained,  competent  reliable,  and 
trustworthy  woricers  are  essential  for 
the  safe  operation  of  nuclear  power 
plants.  The  fltness-for-duty  rule 
addresses  the  potential  for  worker 
impairment  of  any  kind,  including 
substance  abuse  that  could  affect  the 
safe  operation  of  nuclear  power  plants. 
In  the  assessment  of  a  worker's 
application  for  access  authorization,  the 
background  of  the  woricer,  psychological 
state,  and  criminal  record  are  assessed. 
Similarly,  any  use  of  or  involvement 
with  illicit  drugs,  on  or  off  duty,  and  the 
misuse  of  alcohol  and  other  licit  drugs 
provide  evidence  that  the  worker  may 
not  be  fit  for  duty. 

The  NRC  recognizes  that  even  with  a 
relatively  high  rate  of  random  testing 
and  with  vi^ance  on  the  part  of 
licensees  to  detect  impairment  or 
potential  impairment  in  the  woricplace. 
the  existence  of  drug  problems  within 
the  workplace  cannot  be  entirely 
eliminated.  The  undetected  presence  of 
drugs  can  be  inferred  from  even  a  low 
positive  test  rate.  However,  the  NRC 
concludes  that  the  design  features, 
redundancy  of  safety  systems,  and 
extensive  training  for  unexpected 
equipment  and  personnel  malfunctions 
provide  reasonable  assurance  that  the 
public  health  and  safety  is  protected 
provided  drug  abuse  continues  to  be 
aggressively  addressed  by  the  nuclear 
industry.  The  final  rule  provides 
reasonable  measures  to  assure  that 
nuclear  power  plant  woricers  can  safely, 
competently,  and  reliably  perform  their 
duties. 

4.0  Scope  of  Rule 

4.1  Summary  of  Comments 

4.1.1    Non-Power  Reactors  and  other 
Ucenaeea,  Several  comments  were 
received  bom  universities  and  others 
involved  with  research  reactors  or  other 
non-power  reactors.  The  commenters 
stated  that  there  is  no  need  to  extend 
coverage  of  the  rule  to  these  facilities 
because  a  drug-related  problem  has  not 
been  demonstrated  to  exist  and  that  a 
relatively  minor  threat  is  posed  by  these 
facilities  to  the  pubUc  safety. 
Unbearable  costs  and  impracticality 
were  also  cited  as  arguments  against 
inclusion  of  these  facilities  in  the  rule.  A 
few  comments  were  received  from 
individuals  involved  with  SNM 
handling,  making  the  same  general 
points.  'There  were  no  comments 
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supportive  of  expanding  coverage  of  the 
rule  to  facility  types  other  than  nuclear 
power  reactors. 

4.1.2    Construction.  Comments  were 
received  frt>m  two  licensees 
recommending  that  the  language  of  the 
rule  be  changed  to  indude  plants  during 
the  construction  phase. 

4.U    Types  of  Workers  Covered.  The 
random  testing  provisions  of  die 
proposed  rule  would  apply  to  all 
persons  granted  unescorted  access  to 
protected  areas  at  operating  nudear 
power  reactors.  Most  of  the  commenters 
who  objected  to  this  provision  » 

commented  to  die  effect  that  induding 
all  individuals  with  unescorted  access  to 
protected  areas  is  unnecessary,  and 
asserted  that  many  of  these  individuals, 
e.g.,  vendors,  secretaries,  derics,  and 
some  engineering  and  management 
personnel,  have  no  potential  for 
precipitating  or  escalating  a  safety- 
related  incident.  As  an  alternative,  it 
was  suggested  that  only  those  licensee 
or  contractor  personnel  with  unescorted 
access  to  vital  plant  areas  should  be 
subject  to  random  testing,  since  diis 
more-limited  group  was  viewed  as 
including  all  individuals  with  the 
capadty  to  do  significant  safety-related 
harm. 

4.1.4    Contractors.  Many  commenters 
pointed  out  the  lack  of  specificity 
concerning  licensee  vs.  contractor 
responsibflities.  Most  of  these,  mainly 
from  bcensees,  %vere  of  the  opinion  diat 
the  contractor  should  have  full 
responsibility  for  a  qualified  fitness-for- 
duty  program. 

4.1^    Technical  Support  Center 
(TSC)  and  Emergency  Operations 
Facility  (EOF)  ^aff.  Several  comments 
received  on  this  issue  stated  that 
licensee  or  contractor  personnel  who 
may  be  required  to  respond  to  the  TSC 
or  EOF  have  been  grained  unescorted 
access  and  so  are  already  covered  under 
the  rule  and  need  not  be  spedficaDy 
mentioned  in  S  28.3.  Commenters 
questiooed  wfaetiier  any  nan-b(%nsee  or 
non-oontractor  personnel  involved  with 
die  TSC  or  EOF  would  have  to  be 
coverad  under  the  fitness-for-daty 
program. 

4.1.6    NRC  Staff  and  Nm: 
Repreaentatires.  Many  commenters 
contended  that  NRC  staff  should  be 
subject  to  the  same  fitness-for-duty 
requiKflMots.  including  random  testing, 
as  are  Uceosee  staff.  Sone  thought  that 
NRC  rqveseatatives  should  be  subject 
to  these  leqiiirwrnts  also. 

4.2    Summary  of  Responses 

4^1    Non-Power  Reactors  and  other 
Licensees.  The  NRC  sees  no  reason  at 
this  time  to  extend  coverage  of  the  rule 
to  other  facility  types.  No  modiflcatioas 


to  the  rule  are  required  to  satisfy  the 
concerns  addressed  by  the  comments, 
because  the  rule  is  presentiy  limited  to 
nuclear  power  reactors.  The  NRC  may 
coaaider  extending  the  coverage  of  the 
rule  at  a  fnhue  time. 

4,22    Conatmction.  The  NRC  a^-ees 
with  the  comments  received  that 
licensees  boldiag  construction  permits 
should  faD  under  the  scope  of  this  rule 
to  the  extent  that  a  minimum  program  is 
provided.  Wording  indicating  the 
provisions  of  the  rule  that  p>ertain  to 
construction  sites  has  been  added  at 
Sections  26.2(b)  and  (c). 

4.2.3    Types  of  Workers  Covered.  The 
NRC  believes  that  the  indusion  of  all 
workers  with  unescorted  access  to  the 
protected  area  within  the  scope  of  the 
rule  is  the  proper  response  to  the  threat 
constituted  by  substance  abuse.  All  such 
workns  have  the  ability  to  carry  in  and 
distribute  impairing  substances.  All  such 
workers  can  engage  in  deliberate  or 
accidental  actions  that  can  lead  to 
challenges  to  safety  systems  or  interfere 
with  the  ability  (rf  other  workers  to 
safely  operate  and  maintain  the  plant 
Although  Federal  requirements  preempt 
State  and  local  concerns  in  the  area  of 
radiological  safety,  in  those  states  that 
support  an  on-ute  presence  requiring 
unescorted  access,  the  NRC  may 
consider  providing  access  to  the 
chemical  testing  portions  of  the  NRCs 
fitness-for-dtt^  program  if  so  requested 
by  the  individual  states. 

42.4    C:cuUracto/s.  The  NRC  believes 
that  it  is  appropriate  to  hold  licensees 
responsible  for  all  workers  to  whom  the 
licensee  grants  unescorted  access, 
whether  the  workers  are  licensee 
employees  or  contractor  or  vendor 
personnel.  Hie  manner  in  whicdi  the 
licensee  assures  that  contractor  and 
vendor  personael  are  subject  to  the 
requirements  of  the  fitness-for-duty 
program  described  in  this  part  is  left  to 
licensee  discretion,  liowever.  For 
example,  nothing  in  the  rule  prc^bits 
licensees  from  accepting  the  fitness-for- 
duty  programs  of  their  large  contractors 
and  vendors  when  those  programs  are 
effective  and  meet  the  requirements  of 
this  part  At  their  discretion,  licensees 
may  also  choose  to  provide  chemical 
testing  and  training  for  ccmtractor  and 
vendor  personnel  who  are  granted 
unescorted  access  to  protected  areas  of 
a  plant.  This  provision  would  likely  be 
used  when  the  contracting  organizations 
have  insuCfident  resources  to  sui^xirt 
their  own  fitness-for-duty  programs.  The 
rule  would  require  the  licensee  to 
provide  a  procedure  to  enable  a 
coatiactor  ea^loyee  to  appeal  a  positive 
aloohol  or  drug  deteminatioo:  thk 
would  not  apply  where  the  contractor  is 
administeriqg  his  own  alcohol  and  drug 


testing.  la  recognition  of  the  temporary 
relatiMiship  betweea  licensees  and  most 
of  their  contractors  and  vendors,  the 
NRC  does  not  require  the  licensees  to 
ensure  that  EAP  services  are  provided 
to  contract  %workers.  However,  nothing 
in  the  rule  prohibits  licensees  from 
making  these  services  available  to 
contractor  employees. 

4.2.5    Technical  Support  Center 
(TSC)  and  Emergency  Operations 
Facility  (EOF)  Staff.  The  NRC  believes 
that  it  is  particularly  important  that 
individuals  w^o  have  TSC  and  EOF 
assignments  related  to  nudear  power 
plant  safety  can  be  relied  on  to  perform 
under  the  emergency  conditions  that 
would  require  tibem  physically  to  report 
to  tiie  TSC  or  the  EOF.  To  darify  the 
Commission's  intentions  in  this  matter, 
the  words  "pbysicaDy  report"  have  been 
added  to  §  28.2(a)  of  the  rule.  State  and 
local  representatives  who  may  be 
present  in  licensee  emergency  facilities 
located  outside  the  protected  area  and 
do  not  have  responsibilities  directly 
affecting  reactor  safety  are  not  covered 
by  the  rule.  Otherwise,  these 
representatives  would  be  covered  by  the 
licensee's  program,  or  as  an  alternative, 
be  covered  by  the  NRCs  program. 
Licensee  employees,  contractors,  or 
vendor  representatives  who  are 
unexpectedly  called  to  Lcensee 
emergency  facilities  during  an  acddent 
are  also  not  covered  by  the  rule  as  this 
group  is  ill  defined  and  likely  to  be  used 
only  in  supplementary  capabilities. 

4.2.8    NRC  Staff  and  NRC 
Representatives.  The  NRC  agrees  with 
the  commenters  who  asserted  that  NRC 
staff  and  representatives  should  also  be 
subject  to  fitness-for-duty  retiutrements. 
However,  the  NRC  cannot  allow  tiie 
access  of  its  employees  to  any  part  of 
the  licensee's  nuclear  power  facilities  to 
be  restricted.  The  NRC  needs  prompt 
unfettered  access  to  property  perform  its 
regulatory  duties  and  the  proper 
perfonnance  of  Aese  duties  requires 
public  confidence  that  NRC  employees 
not  be  intimidated  or  impeded  in  any 
way  by  those  they  are  responsible  for 
regulating.  In  general  die  NRC  expects 
that  any  NRC  employee  who  requires 
unescorted  access  will  be  subject  to  the 
chemical  testing  provisions  of  die  NRCs 
fitness-for-duty  program.  The 
Coramissioa  must  reserve  the  ri^t  to 
obtain  unescorted  access  for  any  of  its 
employees. 

The  NRC  also  agrees  that  iU 
contractors  must  be  fit  for  duty  and  may 
cover  certain  of  its  contractors  under  the 
chemical  testing  provisions  of  the  NRC 
plan.  The  Commission  expects  that  NRC 
contractors  who  are  granted  unescorted 
aocess  will  eitho'  be  subject  to  the 
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NRCt  program,  the  licensee's  program, 
or  to  a  program  that  the  NRC  accepts  as 
adequate.  To  be  consistent  with  the 
Commission's  intent,  "representatives" 
has  l)een  deleted  from  i  2e.2(a)  of  the 
rule,  and  replaced  with  "employees." 

5.0  ChenUcaJ  Testing 

5.1  Summary  of  Comments 

A  large  number  of  comments  were 
received  concerning  the  chemical  testing 
provisions  of  the  rule.  These  pertained 
primarily  to  the  random  testing 
provisions,  but  comments  were  also 
received  concerning  testing  before 
granting  unescorted  access,  for-cause 
testing,  and  follow-up  testing. 

The  coounents  on  random  testing 
were  directed  both  toward  random 
testing,  in  general,  and  the  proposed  use 
of  urinalysis  as  a  testing  technique,  in 
particular.  Comments  were  received  that 
provided  statements  of  general  support 
or  opposition  to  the  random  testing 
provisions.  Comments  were  also 
received  that  raised  questions  about 
8p>eciflc  elements  of  the  random  testing 
program  in  the  proposed  rule. 

5.1.1    exposition  to  Random  Testing. 
Opposition  to  random  testing  was 
expressed  by  numerous  individuals; 
several  unions  including  the 
Brotherhood  of  Carpenters  and  Joiners 
of  America,  the  Utility  Workers  of 
America,  and  the  International 
Brotherhood  of  Electrical  Woriiers:  over 
200  union  members  as  part  of  a  letter 
Yvriting  campaign:  one  utility:  and  a  few 
other  organizations.  While  most 
explicitly  supported  the  goal  of  a  drug- 
free  workplace,  opfrasition  to  random 
testing  as  a  means  to  achieve  this  goal 
was  stated  in  the  strongest  terms. 

A  number  of  reasons  were  given  for 
opposition  to  random  testing.  Many 
commenters  were  specifically  opposed 
to  random  testing  as  an  unwarranted 
invasion  of  privacy.  Numerous 
commenters  expressed  the  opinion  that 
random  testing  is  an  infringement  of 
Constitutional  rights.  Several  questioned 
whether  the  extent  of  the  drug  problem 
in  the  nuclear  industry  warranted  such 
drastic  action. 

Other  reasons  cited  for  opposition  to 
random  testing  included: 

•  The  view  that  random  testing  is 
ineffective  in  achieving  the  NRCs  goals 
of  deterrence  and  detection, 

•  Better  techniques  are  available  for 
deterring  and  detecting  drug  use, 

•  Random  testing  is  excessively 
burdensome  and  expensive, 

•  Random  testing  is  embarrassing 
and  demeaning. 

•  Random  testing  creates  morale 
problems  and  may  thus  lead  to  the  loss 


of  qualified  and  drug-free  woricers  &x>m 
the  industry,  and 

•  Inaccuracies  in  the  testing  process 
will  lead  to  innocent  people  being 
accused  and  punished  for  wrong-doing. 

5.1.2  Support  for  Random  Testing. 
While  many  licensees  viewed  random 
testing  as  only  one  part  of  a 
comprehensive  fitness-for-duty-program, 
most  licensees  and  NUMARC  expressed 
strong  support  for  random  testing  as  a 
major  component  of  an  effective 
program,  lliis  view  was  shared  by 
several  other  organizations,  such  as 
contractors  and  vendors,  as  well  as 
many  individuals.  NUMARC  dted 
industry  experience  that  the 
implementation  of  random  testing 

firograms  has  typically  resulted  in  lower 
evels  of  drug  problems. 

Local  No.  51  of  the  International 
Brotheriiood  of  Electrical  Workers 
expressed  support  for  random  testing 
when  it  is  supplemented  by  behavioral 
observation.  The  Local  reported  that  the 
affected  workforce  at  the  Illinois  Power 
Company  Clinton  Nuclear  Station  is 
tested  on  a  random  basis  each  day  and 
that  this  testing  program,  coupled  with 
behavioral  observation,  has  apparently 
proven  to  be  a  deterrent  to  drug  abuse. 
This  testing  program  was  achieved 
through  collective  bargaining  and  is 
considered  by  the  Local  to  be  a  valuable 
working  practice.  A  check  with  the 
utility  revealed  that  100  percent  of  the 
woildPorce  is  given  an  unannounced  test 
on  an  annual  basis;  and  in  addition,  all 
persons  are  subject  to  random  lasting  at 
a  20  percent  rate.  Since  the  rate  of 
positive  tests  has  significantly  declined, 
the  utility  may  plan  to  lower  the  rates. 

5.1.3  Alternatives  to  Random 
Testing.  A  number  of  conunents  were 
received  in  response  to  the  NRCs 
request  for  information  on  alternatives 
to  random  testing.  Hie  unions  and 
affiliated  locals  and  individuals,  a 
number  of  other  individuals,  two 
licensees,  and  a  few  other  organizations 
expressed  the  opinion  that  the  goals  of 
random  testing  could  better  be 
addressed  through  other  methods.  The 
majority  of  these  commenters  stated 
that  a  combination  of  behavioral 
observation,  primarily  on  the  part  of  the 
supervisor,  and  for-cause  testing  was 
both  adequate  and  effective.  Opinions 
were  expressed  that  behavioral 
observation  and  for-cause  testing  have 
the  advantages  of  not  subjecting 
everyone  to  needless  tests,  deafing  with 
fitness-for-duty  problems  in  addition  to 
drug  abuse,  and  being  more  likely  to 
stand  up  under  review  of  the  courts  than 
random  urinalysis.  Most  licensees  also 
supported  behavioral  observation  and 
for-cause  testing,  although  not  as  a 
substitute  for  random  testing. 


A  number  of  commenters  suggested 
specific  observational  techniques 
including  computer-assisted 
neurophysiological  and 
neuropsychological  tests,  physical  skills 
tests  such  as  those  used  by  law 
enforcement  personnel,  and  Ocular 
Kinetics.  Others  suggested  that  the 
annual  physical  be  used  to  screen  for 
drug  abuse,  either  through  chemical 
testing  or  observation.  Unannounced, 
random  medical  examinations  were  also 
proposed.  Sacramento  Municipal  Utility 
District  provided  a  detailed  description 
of  its  program  based  on  screening  by 
trained  medical  personnel.  This  program 
was  also  cited  by  a  few  other 
commenters. 

Several  commenters  proposed  that 
drug  awareness  and  health  education 
were  more  effective  deterrents.  Other 
commenters  stated  that  greater 
emphasis  on  rehabilitation  would  be 
more  effective  than  random  drug  testing. 

A  few  commenters  suggested  that  pre- 
employment  or  pre-access  drug 
screening  was  adequate.  A  few 
additional  commenters  preferred 
announced  or  periodic  unannounced 
testing  to  random  testing.  Finally,  a  few 
coDunenters  suggested  Uiat  the  NRC 
direct  its  attention  to  the  underlying 
causes  of  drug  abuse,  such  as  the 
alleged  poor  woik  environment  at 
nuclear  power  plants,  rather  than  at 
detecting  cmd  punishing  drug  users. 

Ski  .4    Specific  Changes  in  Random 
Drug  Testing  Provisions.  Among  the 
commenters  who  generally  accepted  the 
provision  for  random  drug  testing,  a 
number  of  comments  were  received 
concerning  the  specific  approach 
outlined  in  the  proposed  rule.  Many  of 
these  comments,  such  as  those  having  to 
do  with  drug  types  and  cut-off  levels, 
are  summarized  elsewhere.  One  major 
concern,  however,  had  to  do  with  the 
rate  of  testing  to  be  required  by  the 
NRC. 

Although  the  NRC  had  specifically 
requested  comments  on  the  preferred 
rate  of  testing,  many  commenters  felt 
that  the  intention  of  the  NRC  was  to 
require  testing  at  a  rate  of  300  percent 
annually.  Most  of  the  comments 
received,  therefore,  addressed  whether  a 
300  percent  annual  rate  of  testing  should 
be  imposed. 

The  300  percent  testing  rate  received 
very  little  support  among  those  who 
otherwise  supported  random  testing. 
NUMARC  and  most  licensees  stated 
that  industry  experience  demonstrated 
that  many  fitness-for-duty  programs  had 
been  successful  with  substantially  lower 
rates  of  testing.  Several  commenters 
stated  the  opinion  that  a  300  percent 
testing  rate  would  be  unnecessarily 
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burdensome  to  the  licensee  in  terms  of 
costs,  and  to  the  individual  in  terms  of 
repeated  testing.  A  number  of 
commenters  questioned  whether 
information  from  military  experience 
that  was  apparently  used  in  the  NRCs 
decision  to  propose  a  300  percent  testing 
rate  was  appropriate  to  the  nuclear 
power  industry  with  its  older  and  more 
stable  woriiforce.  Finally,  one 
commenter  questioned  whether  the 
testing  laboratories  could  effectively 
handle  the  workload  implied  by  a  300 
percent  testing  rate. 

Numerous  commenters  suggested 
alternatives  to  the  300  percent  testing 
rate.  Proposals  ranged  fiom  a  5  percent 
per  year  rate  to  a  200  percent  per  year 
rate.  However.  NUMARC  and  most 
licensees  proposed  a  100  percent  annual 
test  rate  for  the  random  testing  program, 
lliey  further  requested  that  the  100 
percent  rate  be  reevaluated  based  on 
the  experience  of  utilities,  and  be 
reduced  to  a  25  percent  rate  if 
warranted  by  experience.  A  few 
commenters  requested  that  the  testing 
rate  be  left  to  the  discretion  of  the 
individual  licensee,  because  licensee 
management  would  be  most 
knowledgeable  about  their  particular 
situations. 

A  niunber  of  other  testing  strategies 
were  proposed.  One  basic  approach  that 
was  favored  by  several  commenters  was 
to  require  unannounced  annual  testing 
of  all  workers,  augmented  by  random 
testing  at  a  lower  rate,  such  as  25 
percent  per  year.  Several  other 
commenters  suggested  techniques  for 
protecting  individuals  bom  being  over 
tested.  These  included  a  request  that  a 
worker  not  be  re-tested  until  all  other 
woricers  have  been  tested,  a  request  that 
tested  woricers  be  subjected  to  a  lower 
rate  of  testing  for  the  balance  of  the 
year,  and  that  there  be  limits  imposed 
on  the  maximum  number  of  tests  for  a 
particular  worker  in  a  given  year. 

Commenters  also  expressed  the 
opinion  that  workers  of  different  types 
should  be  tested  at  different  rates.  A 
few  conunenters  expressed  the  opinion 
that  the  testing  rate  should  be  relaxed 
for  workers  in  non-safety  critical  jobs. 
Many  commenters  requested  that 
licensees  be  allowed  to  establish 
different  testing  programs  for  their  own, 
versus  contractor  or  vendor,  employees. 
Specifically,  a  number  of  utilities  stated 
that  treating  all  workers  as  one 
population  would  result  in  those 
workers  who  are  permanently  on-site 
being  tested  more  frequently  than  those 
workers  who  are  on-site  for  only  part  of 
the  year.  By  having  separate  testing 
populations  for  licensee  and  contractor 
oi  vendor  employees,  the  commenters 


felt  that  the  burden  of  testing  would  be 
distributed  more  fairiy. 

Two  inquiries  were  received 
concerning  policy  for  those  randomly 
selected  individuals  who  are  not  on-site 
at  the  time  they  are  selected.  One 
commenter  asked  how  they  would  be 
folded  back  into  the  testing  population. 
The  other  stated  the  position  that  the 
workers  should  not  be  required  to  return 
to  work  solely  for  the  drug  test 

Several  comments  were  received 
requesting  changes  in  the  definitions  of 
random  and  unannounced  tests 
contained  in  {  26.3. 

5.2    Summary  of  Responses 

The  NRC  is  sensitive  to  the  issues 
raised  in  opposition  to  random  testing  in 
general  and  to  random  luine  testing  in 
particular.  Nevertheless,  the  NRC 
believes  that  there  is  sufficient  evidence 
supporting  the  effectiveness  of  random 
testing  in  deterring  and  detecting 
substance  abuse  and  that  a  carefully 
designed  chemical  testing  program 
covering  persons  authorized  for 
unescorted  access  to  the  protected  area 
of  nuclear  power  facilities  is  warranted 
at  this  time.  As  indicated  below,  in 
response  to  the  sensitive  issues  of 
privacy  and  protection  of  individual 
rights,  the  NRC  has  taken  great  care  to 
provide  strict  specimen  collection 
procedures,  chain-of-custody,  laboratory 
certification,  test  confirmation,  and 
confidentiality  requirements  within  the 
rule.  The  NRC  is  convinced  by  evidence 
from  the  miUtary  and  from  licensees 
already  implementing  random  testing 
procedures  that  random  testing  is  an 
essential  and  effective  component  of  the 
fitness-for-duty  program.  The  NRC  has 
designed  the  ride  to  minimize,  to  the 
extent  possible,  the  expense  and  burden 
of  the  diemical  testing  component  upon 
licensees,  contractors,  vendors,  and 
upon  their  workers.  Stringent  quality 
assurance  requirements  are  imposed 
upon  the  licensees,  contractors,  and 
vendors  as  well  as  upon  the  laboratories 
that  will  be  conducting  the  chemical 
tests  to  ensure  that  test  results  will  be 
acciu'ate  and  that  false  positive  results 
will  be  essentially  eliminated. 

Although  the  NRC  believes  that 
behavioral  observation  and  for-cause 
testing  comprise  important  elements  of  a 
substance  abuse  deterrence  and 
prevention  program,  and  has  included 
them  in  its  rule,  it  does  not  believe  that, 
at  present  these  elements  alone  are 
sufficient  to  provide  the  level  of 
deterrence  and  detection  necessary. 
Nevertheless,  the  NRC  appreciates  the 
potential  value  of  developing  techniques 
in  behavioral  observation  and  detection 
of  impairment  through  testing,  and 
intends  to  monitor  progress  in  these 


areas.  It  is  prepared  to  modify  the 
requirements  of  the  fitness-for-duty 
testing  program  to  incorporate  such 
elements  as  they  become  viable,  as  long 
as  the  techniques  address  the  reliabllify 
and  trustworthiness  issue  of  use  as  well 
as  the  safety  issue  of  ciurent 
impairment. 

The  NRC  is  sensitive  to  the 
importance  of  employee  morale  to  plant 
safety,  and  has  taiken  care  to  provide 
safeguards  in  the  program  to  assure  the 
fairness,  uniformify,  and  accuracy  of  the 
random  testing.  The  NRC  also 
recognizes  the  value  of  health  education 
and  rehabilitation  programs  in  assisting 
workers  and  in  deterring  substance 
abuse,  and  notes  evidence  that  random 
testing  programs  have  been  found  to  be 
an  effective  incentive  for  woricers  to 
seek  information  and  assistance.  To  this 
end,  the  NRC  has  included  in  the  rule,  as 
discussed  below,  requirements  for  a 
licensed  physician  to  review  positive 
test  results  prior  to  notification  of  the 
licensee,  and  is  requirirvg  that  licensee 
workers  have  access  to  an  employee 
assistance  program  designed  to  provide 
assessment  short-term  (X)un8eling. 
referral  services,  and  treatment  and 
follow-up  monitoring. 

The  NRC  has  considered  a  number  of 
alternative  rates  and  sampling 
procedures  to  address  the  many 
comments  received  The  NRC  agrees 
that  the  high  rates  of  testing  needed  in 
the  military  may  not  be  as  essential  for 
the  nuclear  power  industry,  as  long  as 
adequate  coverage  and  deterrence  is 
assured.  In  this  regard,  the  NRC  notes 
that  the  Navy,  using  a  300  percent  per 
year  testing  rate,  observes  about  5 
percent  positive  tests.  Commenters  in 
the  nuclear  industry,  with  random 
testing  programs,  reported  less  than  1 
percent  positive  tests,  with  a  utiUty 
using  a  100  percent  per  year  rate 
reporting  as  percent  positive.  This 
appears  to  be  reflective  of  a 
substantially  different  workforce 
population.  The  approaches  considered 
were: 

•  Alternative  A  from  the  proposed 
rule,  which  sets  the  two  goals  that  at 
least  90  percent  of  the  workforce  be 
tested  and  that  the  testing  rate  for  the 
already-tested  population  during  a  year 
not  be  set  lower  than  a  rate  equal  to  30 
percent  of  the  workforce.  The 
disadvantage  of  this  alternative  is  its 
complexity  of  administration  and  the 
provision  of  a  lesser  deterrent  during 
part  of  the  year. 

•  Alternative  B  from  the  draft  rule 
that  requires  testing  at  a  rate  equal  to 
300  percent  of  the  workforce.  The 
disadvantage  of  this  a.temative  is  the 
possible  excessive  disruption  of  woric 
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activities  and  the  testing  of  a  few 
individuals  at  a  very  high  rate  which 
may  iaipact  oiorale.  The  cost  of  this  rate 
may  be  exoeaaive  given  the  reported  low 
number  of  poaitive  tests  for  testing  rates 
at  100  percent  per  year  or  lower  in  the 
nuclear  industry. 

•  A  method  whereby  eadi  woiiier  is 
randomly  assigned  a  day  during  the  next 
365  davs  on  which  to  be  teated.  and  then 
is  randomly  reassigned  to  a  day  in  the 
following  3e5-day  period.  The  worker 
could  be  tested  several  times  in  one 
year,  but  is  guaranteed  at  least  one  test 
per  year.  This  allows  for  testing  of  the 
entire  workforce  during  any  S(M-day 
period  and  reduces  the  testing  rate  in 
comparison  to  Alternative  B  (estimated 
rate:  200  percent).  However,  there  is  a 
possibili^  that  more  workers  may  be 
selected  for  testing  on  a  given  day  than 
die  licensee  has  a  capacity  to  test.  The 
disadvantage  of  this  alternative  is  the 
need  to  select  testing  dates  weU  in 
advance  and  the  security  problems 
which  may  result 

•  A  memod  whereby  all  workers  are 
subjected  to  unaxmotinced  testing  once 
during  the  year,  and  random  testing  at  a 
low  rate  (e.g..  25  percent-50  percent)  is 
also  used  during  the  year  to  assure 
ongoing  deterrence. 

•  A  method  whereby  random  testing 
is  conducted  at  a  rata  equal  to 
approximately  100  percmt  of  the 
woridbrce,  resulting  in  about  two-diirda 
of  the  workers  being  tested  daring  the 
coarse  of  a  given  jrear.  Hiis  is  the 
alternative  selected  by  the  Commission 
and  is  reflected  in  the  final  rule. 

While  the  NRC  haa  oonaidered  a 
number  of  alternatives,  several  of  the 
altemativea  propoeed  by  commoiters 
were  eliminated.  The  propoaala  for 
testing  rates  lower  than  100  lifcrcent  per 
year  cannot  aurently  be  supported, 
although  the  NRC  will  oonsider  redodng 
testing  rates  after  several  years  based 
on  positive  experience  in  tlie  industry. 
For  the  time  being,  however,  the  NRC 
believes  that  testing  rates  substantially 
below  the  100  percent  rate  would  not 
assure  adequate  deterrence.  The  NRC 
does  not  anticipate  licensees 
experiencing  significant  problems  in 
finding  laboratory  capacity  to  aupport 
rates  in  excess  of  100  percent  Because 
of  the  need  to  assare  an  adequate 
minimum  rate  of  testing,  the  NRC  cannot 
leave  the  choice  of  a  testing'rate  solely 
to  the  discretion  of  the  individual 
licensee. 

The  proposal  that  workers  not  be 
retested  until  all  other  workers  are 
tested  and  the  propoaal  that  there  be  a 
specified  maximum  number  of  times  that 
workers  are  tested  within  a  year  cannot 
be  supported  because  they  would  make 
the  process  non-random  and  would 


defeat  some  of  the  deterrent  value  of 
testing.  Several  of  the  above 
alternatives  would  have  the  efisct  of 
limiting  the  amount  of  retesting  on 
partiauar  individuala. 

The  NRC  recognizes  that  vendor  and 
contractor  pers<»nel  could  be  subjected 
to  lower  rates  of  testing  to  the  extent 
that  they  are  not  on-site  for  the  entire 
year.  The  NRC  believea  that  there  are 
several  strategies  available  to  deal  with 
the  implied  over-testing  of  licensee 
employees.  The  licensee  can  divide 
those  being  tested  into  discrete 
populations  (e.g.,  employees  and 
contractors,  or  even  by  contractor).  The 
NRC  expects  that  all  categories  of 
workers  will  be  tested  in  accordance 
with  the  alternative  rate  and  procedure 
selected  for  the  final  rule.  The  NRC  will 
permit  the  Uoenaee  to  aample  within 
categories  of  wockera.  to  aample 
ranckunly  on  at  least  a  weekly  basis 
among  those  currently  on-site,  or  to 
employ  aoine  other  method  that  satisfies 
the  standarda  of  the  selected  alternative 
for  aU  categoriea  of  wtnicers  covered 
under  this  part 

The  NRC  does  not  beUeve  diat 
additional  guidance  ia  needed  on  how  to 
deal  with  wockera  who  are  not  on-site 
when  they  are  randomly  selected  for 
testing.  Current  practice  is  to  either  test 
them  immediately  upon  return  to  the  aite 
(with  a  suppcHting  procedure  diet 
preventa  disclosure  of  their  selection), 
place  them  in  a  special  pool  of  people  to 
be  randomly  selected  within  a  few 
weeka,  or  to  return  the  person  to  the 
testing  pool  and  select  someone  else. 
Usually,  the  licensee  assures  itself  that 
there  is  a  legitimate  reason  for  the 
abaence,  and,  if  any  patterns  are  evident 
an  investigaticm  is  usually  conducted 
along  with  for-cause  tests.  Current 
industry  practice  is  considered  adequate 
on  this  point 

6.0  Reliability  of  Teat  Results 

6.1  Summary  of  Qmmients 

The  NRC  received  numerous 
comments  pertaining  to  the  reliability  of 
test  results.  Several  comments  in  this 
category  expressed  concern  about  the 
perceived  high  rate  of  falae  poaitive 
results  and  ^  possible  consequences  to 
woricers.  An  official  of  the  Utility 
Workers  Union  of  America  contended 
that  immunoassay  screening  tests  have 
false  positive  rates  of  5  percent  A 
private  individual  dted  a  Human 
Relations  Institute  ft  Clime's  report 
claiming  that  laboratories  using  initial 
and  confirmatory  teat  procedures  have 
had  false  positive  rates  ranging  from  4.5 
percent  to  23.8  percent  Two 
conunenters,  a  private  individual  and 
an  International  Brotherhood  of 


Electrical  Workers  (IBEW)  union 
member  asaerted  that  testing 
laboratories  in  general  have  had  falae 
positive  rates  of  30  percent  to  60 
percent  respectively.  The  United 
Brotiierhood  of  Carpenters  and  Joiners 
of  America  and  two  union  locals,  one  of 
the  IKW  and  another  of  the  Coalition 
of  California  Utility  Workers,  dted 
Center  for  Disease  Control  (CDC)  study 
data  from  the  early  IQSOa  to  claim  that 
testing  technologies  are  too  inaccurate. 
One  aet  of  comments,  mostly  from  the 
IBEW,  wanted  the  NRC  to  ensure  a  100 
percent  or  Mror-free.  testing  rate. 
Conunenters  attributed  falae  poaitives  to 
low  cut-off  levels,  cross  reactivity 
between  drugs,  and  the  varying  levels  of 
voided  metabolites  in  the  body 
associated  with  marijuana  use.  One 
commenter.  the  Utihty  Woricers  Union 
of  America,  thou^t  that  individuals 
who  had  received  false  positives  should 
be  awarded  monetary  compensation. 
Another  commenter,  the  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America,  contended  that  die  EMIT 
100  test  ustd  in  initial  screening  had  too 
high  false  negative  rates. 

Some  commenters,  mostly  NUMARC 
and  39  licensees  supporting  die 
NUMARC  comment  thought  that  the 
vaUdHty  of  die  test  results  could  be 
challenged  either  by  the  generation  of 
true  positives  from  use  of  over-the- 
counter  drugs  and  other  legal 
substances  or  by  the  mishandling  of 
samples.  Four  other  commenters 
(Florida  Power  and  Light  the  Oil 
Chemical  and  Atomic  Workers  Union 
(OCAW],  an  IBEW  union  worker,  and  a 
private  individual]  identified  die 
following  as  possible  challenges  to  the 
validity  of  test  results:  mislabeling  or 
misidentification  of  samples:  use  of 
improper  sample  collection  techniques: 
inadequate  safeguards  against 
tampering:  failure  of  laboratory 
equipment  passive  inhalation  of 
marijuana:  time  of  day  of  the  sample: 
and  erroneous  reading  of  test  residts. 
NUMARC  and  OCAW  recommended 
adherence  to  chain-of-custody 
procedures,  in  general,  while  the 
Wisconsin  Electric  Power  Company  and 
the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  specifically 
recosunended  those  procedures  outlined 
in  the  HHS  GuideUnea.  The  Duquesne 
Light  Company  recommended  that 
chain-of-custody  procedures  be  followed 
at  the  site  and  in  the  laboratory. 
Houston  lighting  and  Power  asked  the 
NRC  to  prohibit  personnel  from  working 
in  the  "FItness-for-Duty  Program"  (Uiat 
is,  the  testing  program)  who  have 
relatives  working  at  the  site. 


6.2    Summary  of  Responses 

The  NRC  acknowledges  the  concerns 
regarding  the  rate  of  false  positives  and 
specimen  collection  and  hjinriling 
techniques,  and  recognizes  that  these 
concerns  are  based  upon  problems  that 
existed  several  years  ago  when  drug 
testing  programs  were  being  introduced. 
The  Federal  Aviation  Administration,  in 
their  response  to  pubUc  comments  on 
the  same  matter  (53  FR  47032,  November 
21. 1888),  provided  a  dear  response  that 
we  find  no  reason  to  improve: 

*  *  *  In  tlie  early  yean  of  drag  testing  and 
analsrsia,  laboratory  security  and  analytical 
procednres  had  not  reached  today's  level  of 
sophistication.  False-positive  test  results 
occur  primarily  in  analysis  of  a  specimen 
during  an  initial  screening  test,  although 
contemporary  screening  tests,  such  as 
immunoassay  tests,  have  become  extremely 
accurate  and  approach  90  percent  accuracy 
levels.  Despite  its  increased  accuracy,  the 
initial  screening  teat  remains  a  less  expensive 
test  used  only  to  yield  a  preliminary 
indication  of  the  possible  presence  of  drugs 
or  drug  metabolites.  In  order  to  ensure  the 
integrity  and  accuracy  of  any  test  result,  each 
positive  initial  screening  test  result  must  be 
confirmed  using  GC/MS  analysis.  The  GC/ 
MS  confinnatioo  test  is  an  extremely 
accurate  and  sophisticated  test  and  is 
virtually  error-free  when  used  in  compliance 
with  the  DHHS  guidelines*  *  'The 
Mandatory  Testing  Guidelines  will  provide  a 
system  of  cl>ecks  and  balances  during 
collection  and  analysis  of  spedmena.  This 
system  ensures  the  integrity  and  accuracy  of 
the  tests  using  appropriate  scientific  methods 
and  rigid  chain-of-custody  procedures  •  •  * 
Since  the  raid-lfleOs.  laboratories  have 
liecome  increasingly  sophisticated  in  their 
analytical  methods  and  chain-of-custody 
procedures.  Many  laboratories  have  compiled 
extensive  records  demoostrating  sdentific 
accuracy  and  protection  of  individual 
specimens.  For  example.  CompoChem 
Laboratories,  a  major  drug  testing  laboratory, 
has  analyzed  over  500,000  urine  samples, 
conducting  discrete  testing  for  nine  different 
drugs  which  resulted  in  neariy  Sve  million 
distinct  analyses  of  these  specimens,  since 
1980.  CompuChem  also  has  analyzed 
approximately  750.000  urine  samples  for  the 
presence  of  two  different  drugs,  resulting  in 
nearly  1.5  million  analyses  of  these 
specimens,  pursuant  to  its  contract  with  the 
military.  None  of  the  over  six  million 
analyses  perfonned  for  DOT,  the  military, 
and  other  private  and  public  entities  has 
resulted  in  a  false-positive  test  result 

In  late  1987,  a  CompoChem  clerical  worker 
incorrectly  labeled  two  samples  that 
belonged  to  DOT  employees.  Within  hoars 
after  die  test  results  were  questioned  by  the 
Medical  Review  Officer,  CompuChem  and  the 
Medical  Review  Officer  had  identified  and 
corrected  the  error.  CompuChem  was  not 
satisfied  with  its  prompt  resolution  of  the 
error.  As  stated  in  ita  coeiment  to  the  NPRM, 
CompoCiiem  has  institnted  an  additioaal 
system  of  review  by  Coa^wChem  personnel 
and  computer  checks,  to  ensure  that  "*  *  * 
this  one  in  a  milUon  eiror  will  not  reoccur. 


Another  drug  testing  fina.  PhamChem 
Laboratories,  has  conducted  over  eight 
miUion  nonmihtary  drug  tests  nationwride.  In 
its  statement  to  PAA  daring  the  public 
hearing  held  In  San  Frandsco  on  June  9, 1968. 
Phazn^Iben  notes  tliat  several  courts  have 
detennined  that  the  GC/MS  confirmation  test 
is  virtnally  100  percent  accurate,  assuming 
that  proper  chain-of-custody  procedures  are 
followed*  *  * 

The  NRC  has  adopted  the  provisions 
of  the  HHS  Guidelines  with  some 
modifications  to  furthra  ensure  the 
integrity  and  accuracy  of  test  results 
using  appropriate  sdentific  methods  and 
rigid  chain-of-custody  procedures  at  the 
site  and  in  the  testing  laboratory.  The 
confirmatory  testing  process  also 
eliminates  any  false  presumptive 
positive  tests  resulting  from  a  cross- 
reacting  drug  detected  during  initial 
screening,  tsjs  cross^eacting  substances 
are  generally  prescription  or  over-the- 
counter  medications,  testing  procedures 
in  a  licensee's  fitness-for-duty  program 
will  include  an  inquiry  on  the 
individual's  use  of  these  medications. 
Chain-of-custody  procedures  and  a 
system  of  reviews,  checks,  and  balances 
-during  collection  and  analysis  of 
specimens  outlined  in  the  NRC 
Guidelines  limit  and  prevent  errors  and 
possible  subversions.  To  protert  the 
worker  from  inappropriate  sanction  due 
to  any  errors  in  the  testing  process, 
cross-reacting  substances,  or  legitimate 
medical  use  of  controlled  sustances,  a 
Medical  Review  Officer  (MRO)  screens 
all  presumed  positive  test  results  and 
may  interview  those  individuals  who 
have  tested  positive  with  the  GC/MS 
confirmatory  test  The  MRO  is  trained  in 
prescription  and  over-the-counter  (OTC) 
drug  interaction  as  well  as  the  physical 
signs  of  illidt  drug  abuse.  A 
comprehensive  discussion  of  the  MRO's 
responsibilities  and  a  discussion  of 
matters  such  as  clinical  signs  of  abuse 
are  contained  in  the  "Medical  Review 
Officer  Manual:  A  Guide  to  Evaluating 
Urine  in  Drug  Analysis'*  (September 
1988]  published  by  the  National  Institute 
on  Drug  Abuse,  llie  worker  has  an 
opportunity  to  identify  any  ingested  lidt 
prescription,  OTC  drugs  as  well  as 
certain  food  substances  that  may  affect 
a  test  result.  The  chain-of-custody  and 
collection  procedures  outlined  in  the 
NRC  Guidelines,  along  with  computer 
techniques  of  tracking  specimens,  limit 
the  probability  of  mishandling, 
mislabeling,  and  misidentification  of 
samples,  libe  NRC  Guidelines  also 
ouUine  procedures  for  the  collection  of 
samples  to  ensure  the  integrity  of  the 
samples  and  to  limit  opporttmities  for 
sample  tampering.  To  further  limit  the 
possibility  of  subversion  of  the  integrity 
of  the  testing  process,  the  NRC 


Guidelines  require  licensees  to  carefully 
select  persons  responsible  for 
administering  the  testing  program  based 
upon  the  hi^iest  standards  for  honesty 
and  integrity  and  to  implement 
measures  appn^ate  to  ensure  that 
these  standards  are  maintained 
Background  evaluations  of  testing 
program  personnel  would  be  conduded 
to  verify  the  integrity  of  such  individuals 
given  the  potential  misuse  of  that 
position.  Behavioral  observation  and 
periodic  re-condud  of  the  background 
evaluations  would  assure  continued 
integrity.  Supervisory  personnel  and  an 
individual's  co-workers  would  be 
prohibited  from  performing  as  collection 
site  jjersonnel  and  consequently  from 
being  involved  in  the  chain-of-custody 
process. 

The  NRC  does  not  beUeve  that 
"passive  inhalation"  of  marijuana 
smoke  will  lead  to  false  positives. 
Studies  conducted  to  simulate 
conditions  that  result  in  passive 
inhalation  have  not  accurately  reflected 
conditions  outside  the  laboratory  often 
using  artifidally  devised  and  extremely 
confined  areas  with  poor  ventilation, 
followed  by  immediate  testing  after 
prolonged  exposure.  The  cut-off  levels  in 
the  NRC  Guidelines  will  be  set 
sufficienUy  high  to  predude  the 
possibihty  of  controversy  due  to 
chances  that  a  positive  test  resulted 
from  passive  inhalation.  The  NRC  notes 
that  a  trustworthiness  question  may  be 
raised  even  in  the  case  of  pwssive 
inhalation.  The  only  effed  asaodated 
with  the  time  of  day  of  the  sample  is 
that  urine  samples  collected  earlier  in 
the  day  contain  higher  concentrations  of 
drugs  or  drug  metaboUtes.  Samples 
collected  eariier  in  the  day  do  not 
generate  more  false  positives  as  initial 
positives  are  still  confirmed  with  the 
GC/MS  test.  Erroneous  reading  of  test 
results  would  tie  limited  by  chain-of- 
custody  procedures  and  the  system  of 
reviews  required  of  testing  laboratories. 

7.0  Training  and  Behavioral 
Observation 

7.1  Summary  of  Comments 

The  NRC  received  numerous 
comments  regarding  the  scope  of 
training  required  of  licensee,  contractor, 
and  vendor  personnel  granted 
unescorted  access  to  protected  areas. 
Most  commenters  concurred  that 
training  should  be  provided  to  all 
employees  covered  under  the  rule  to 
ensure  that  they  understand  the 
licensee's  fitness-for-duty  program,  their 
responsibilities,  the  consequences  of 
substance  abuse,  and  the  availability  of 
assistance  through  the  Employee 
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Assistance  Program  (EAP).  In 
accordance  with  NUMARC  many 
commenters  supported  the  training  of 
supervisory  and  managerial  personnel  in 
iMhavioral  observation  techniques  and 
procedures  for  initiating  appropriate 
corrective  action,  including  referral  of 
employees  for  medical  assessment  or 
counseling.  However,  a  majority  of 
commenters  also  expressed  strong 
opposition  to  the  proposed  level  of 
training  required  of  non-supervisory 
personnel  assigned  escort  duties 
(I  28.22{b]]. 

TheNRC  also  received  a  significant 
number  of  comments  regarding  the 
requirement  that  initial  training  of 
licensee  personnel  be  completed  prior  to 
assignment  of  duties  within  the  scope  of 
this  rule  and  within  three  months  of 
initial  supervisory  assignment,  as 
applicable  (it  28.21[b]  and  28.22(c]). 
Most  of  these  commenters  requested 
that  the  NRC  revise  the  proposed  rule  to 
allow  drug  awareness  and  behavioral 
observation  training  to  be  completed 
within  six  months  of  initial  supervisory 
assignment  Commenters  also  suggested 
that  refresher  training  be  completed 
every  two  years  rather  than  annually. 

72    Summary  of  Responses 

The  NRC  has  revised  the  proposed 
rule  to  clarify  its  intent  that  escort 
personnel  are  not  required  to  receive 
training  in  supervisory  responsibilities. 
The  revised  rule  requires  that  all  non- 
supervisory  personnel  assigned  to  escort 
duties  must  be  familiar  with  techniques 
for  recognizing  drugs  and  indications  of 
the  use,  sale,  or  possession  of  drugs;  be 
familiar  with  techniques  for  recognizing 
aberrant  behavior;  and  be 
knowledgeable  of  the  proper  procedures 
for  reporting  incidents  of  aberrant 
behavior  to  the  appropriate  management 
authorities. 

The  NRC  received  many  comments 
opposing  the  required  completion  of 
drug  awareness  and  beha\doral 
observation  training  of  supervisory  and 
managerial  personnel  within  three 
mont£i  of  initial  supervisory 
assignment  However,  because  of  the 
critical  position  that  supervisory  and 
managerial  personnel  serve  in  detecting 
impaired  woriiers.  the  NRC  has 
determined  that  the  current  provision 
regarding  supervisory  training  is 
necessary  and  wiU  remain  as  stated  in 
the  rule. 

The  NRC  has  also  determined  that  the 
provision  requiring  licensee  personnel  to 
receive  annual  refresher  training  in  drug 
awareness  and  behavioral  observation 
techniques  will  remain  as  stipulated  in 
the  proposed  rule.  Because  supervisory 
personnel  represent  the  first  line  of 
defense  against  fitness-for-duty 


problems,  it  is  critical  that  they  be 
trained  to  recognize  these  problems  and 
handle  them  appropriately.  Therefore, 
the  NRC  believes  that  the  training  of 
supervisory  and  managerial  personnel  in 
behavioral  observation  techniques  will 
provide  licensees  with  an  invaluable 
tool  for  the  detection  and  deterrence  of 
drug-and  alcohol-related  impairment 
and  for  the  detection  of  impairment  from 
other  causes.  Because  of  the  significant 
level  of  knowledge  and  training  required 
to  accurately  detect  subUe  indications  of 
drug  or  alcohol  impairment  and  the 
critical  need  to  identify  drug  and  alcohol 
abusers  before  they  compromise  public 
safety,  the  NRC  believes  it  is  prudent  to 
require  supervisory  training  on  an 
annual  basis,  or  more  frequenUy  when 
necessary.  In  addition,  the  NRC  wiU 
continue  to  require  annual  refresher 
training  of  all  non-supervisory  personnel 
to  ensure  that  licensee  and  contractor 
employees  understand  the  requirements 
of  the  licensee's  fitness-for-duty 
program,  are  aware  of  their 
responsibilities,  and,  in  the  case  of 
licensee  employees,  are  aware  of 
opportunities  for  assistance  available 
through  BAP  services.  NRC  audits  of 
licensee  programs  and  interviews  with 
contractor  and  licensee  personnel  have 
indicated  a  need  for  this  level  of 
refresher  training. 

8.0  For-Cause  Testing 

8.1  Summary  of  Comments 

8.1.1  Suitability  of  For-Cause 
Testing.  As  summarized  earlier,  many 
commenters  stated  that  they  were  in 
favor  of  for-cause  testing  in  place  of 
alternative  testing  methods  such  as 
random  testing. 

8.1.2  Definition  of  Impairment 
Several  coounenters  including 
NUMARC  stated  that  the  current 
definition  of  for-cause  testing  is  too 
broad.  Suggestions  for  improvement 
included  replacing  "is  impaired"  with 
"may  be  impaired"  or  "may  have 
demonstrated  aberrant  behavior." 
Finally,  commenters  stated  that  most  of 
the  examples  in  paragraph  28.24(a)(3]  of 
when  for-cause  testing  should  be 
required  need  better  definition.  Several 
examples  were  suggested. 

8.1.3  Testing  Following  an  Accident 
Several  commenters  stated  that 
requiring  for-cause  testing  following  an 
accident  would  inhibit  root  cause 
analysis  of  the  accident  One  commenter 
stated  that  for-cause  testing  should  be 
required  after  a  serious  accident 

8.1.4  Initiation  of  Testing.  Several 
commenters  addressed  who  should  be 
allowed  to  initiate  for-cause  testing. 
Several  commenters  stated  that 
"impaired  behavior"  can  only  be 


determined  by  a  physician  or  other 
health  care  professional.  Others  thought 
that  a  minimum  of  two  management 
officials  must  document  an  employee's 
impairment  One  commenter  stated  that 
for-cause  testing  should  not  be  the  result 
of  a  "discrete  expression  of  concern  by 
a  nameless  accuser." 

8.2    Summary  of  Responses 

The  NRC  agrees  with  the  commenters 
that  the  definition  of  the  circumstances 
in  which  "for-cause  testing"  is 
appropriate  should  be  clarified.  The 
definition  provided  in  S  26.3  has  been 
deleted  and  the  language  in  \  26.24(a)(3) 
has  been  revised,  l^e  NRC  does  not 
agree  that  impaired  behavior  can  only 
be  determined  by  a  physician  or  other 
health  care  professional.  Supervisors  are 
close  to  the^  woricers  and  directiy 
monitor  worker  performance,  often  on  a 
daily  basis.  The  NRC  also  does  not 
agree  that  a  miniitiiim  of  two  managers 
should  be  required  to  document  a 
worker's  impaired  behavior.  In  some 
cases,  the  impaired  behavior  may  be 
observed  by  only  one  manager  during  a 
task  that  cannot  be  easily  repeated. 

9.0  Sanctions 

9.1  Summary  of  Comments 

9.1.1    Period  of  Denial  of  Access. 
Sections  28.27(b)(2)  and  (b)(3)  stipulate 
that  as  a  minimum,  the  first  positive  test 
confirmed  by  the  Medical  Review 
Officer  shall  result  in  immediate 
removal  bom  access  for  at  least  14  days 
and  referral  to  an  EAP  for  assessment 
and  counseling.  Any  subsequent 
confirmed  positive  test  would  result  in 
removal  fiom  unescorted  access  for  a 
minimum  of  three  years.  A  worker  who 
is  involved  in  the  sale,  use,  or 
possession  of  illegal  drugs  while  within 
the  protected  area  of  a  power  plant 
would  be  removed  &t>m  covered 
activities  for  a  minimum  of  five  years. 
This  section  further  specifies  that  the 
rule  does  not  prohibit  the  licensee  from 
taking  more  stringent  actions. 

This  section  prompted  many  and 
varied  comments.  Many  licensee 
commenters  including  NUMARC  argued 
that  the  entire  S  26.27  should  be  deleted 
because  licensee  management  has  the 
responsibility  to  decide  these  issues. 
They  believe  that  establishing  sanctions 
is  not  within  the  Commission's  statutory 
authority.  Other  licensees  recommended 
that  the  rule  should  not  prescribe  any 
specific  time  periods  for  these  events 
because  each  must  be  treated  on  a  case- 
by-case  basis.  For  instance,  a  licensee 
commented  that  some  relatively  minor 
situations  do  not  require  even  fourteen 
days  to  assess  the  worker's  drug  usage. 
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determine  a  sohitioo  to  the  problem,  and 
safely  return  the  worker  to  unescorted 
access. 

There  was  no  particular  consensus 
among  those  commenters  who 
mentioned  specific  time  periods  for 
removal  from  access.  Local  No.  51  of  die 
International  Brotiierfaood  of  Electrical 
Workers  recommended  that  a  wmker  be 
suspended  for  five  days  after  the  first 
confiinrad  positive  test  and  for  ten  days 
after  die  second.  The  System  Council  U- 
2  of  the  IBEW  recommended  discharge 
for  six  months  after  the  second 
confirmed  positive.  Local  No.  51  also 
believed  diat  the  three-year  removal 
from  access  is  too  severe  as  it  woidd 
almost  certainly  lead  to  dismissal. 
Permanent  dismissal  was  recommended 
by  Houston  Ligliting  and  Power  even  for 
the  worker's  first  confirmed  positive 
test  Carolina  Power  and  Light  believed 
that  the  14-day  requirement  is  adequate. 
Many  licensees  believed  that  they 
should  have  the  option  to  undertake 
measures  ranging  from  counseling 
through  discharge  following  the  first 
positive  test  result  They  stress  that  they 
must  have  the  flexibility  to  do  whatever 
it  takes  to  assure  at  least  a  chance  at 
successful  rehabilitation  of  the  worker. 

There  was  somewhat  less  variance  in 
the  comments  on  the  appropriate 
response  to  a  determination  that  a 
woriier  has  been  involved  in  die  sale, 
use,  or  possession  of  illegal  drugs  within 
a  protected  area.  Several  Ucensees 
stated  that  the  woricer  should  be 
discharged  in  such  circumstances. 
NUMARC  recommended  that  die 
worker  be  permanentfy  barred  fitxn 
access.  Anotb«'  licensee  would 
discharge  the  employee  but  allow  the 
person  to  be  considered  for  rehire  aftw 
three  years. 

9.1JI    Folhw-up  Tests.  Secticm 
28.27(bH3)  of  the  proposed  rule 
[5  a8J27(b)(4)  in  die  final  rule]  would 
require  that  woricers  whose  access  is 
reinstated  "shall  be  given  unannounced 
foUow-up  tests  at  least  once  every  three 
months  for  three  years  after 
reemployment  to  verify  continued 
abstinence  from  drugs."  This 
requirement  prmnpted  a  variefy  of 
responses.  Various  union 
representatives  stated  that  this  testing 
rate  and  duration  would  be  "excessive, 
harsh,  and  punitive"  and  argued  for  less 
fiequent  testing  over  a  shorter  probation 
period.  NUMARC  recommended  that 
workers  regaining  access  be  tested  once 
every  tlffee  months  but  for  one  year 
only.  On  the  other  side  of  the  spectrum 
of  views.  Public  Service  Electric  and 
Gas  stated  that  the  condition  of  such 
workers  requires  "close  monitoring, 
tracking,  uid  continued  urine  sampling." 


Randio  Seco's  practice  in  such 
circumstances  requires  weekly 
urinalysis  daring  the  first  quarter  afier 
return  to  work  and  monthly  testing 
thereafter.  (Tlie  length  of  the  probation 
period  was  not  mentioned.)  A  third  set 
of  commenters  indicated  that  the 
frequency  and  duration  of  such  follow- 
up  tests  need  not  be  prescribed  in  the 
rule  but  should  be  left  to  the  employer's 
determination. 

9.2    Summary  of  Responses. 

9.2.1    Period  of  Denial  of  Access.  The 
Commission's  intent  in  i  28.27  is  that  a 
worker  who  may  pose  a  threat  to  safefy 
be  removed  from  safety-sensitive  duties 
as  loog  as  he  or  she  remains  such  a 
threat  These  sanctions  are  not  meant  to 
serve  as  punishment  for  substance 
abuse.  Thus,  the  section  allows  but  does 
not  mandate  the  permanent  denial  of 
unescorted  access  to  protected  areas  in 
any  of  the  enumerated  drug-related 
events.  The  section  also  recognizes  that 
the  severity  of  threat  to  safety  is  a 
complex  matter.  Obviously,  a  long-term 
heroin  addict  with  «m  expensive  habit 
would  likely  be  a  far  more  serious  threat 
than  a  recreational  marijuana  user.  Yet 
an  effective  fitness-for-duty  program 
must  be  prepared  to  deal  with  both 
types  of  problems. 

It  is  the  NRCs  beUef  diat  9  26.27(b)(2) 
includes  an  appropriate  mix  of 
flexibihfy  and  stringency.  The  14-day 
period  seems  reasonable  in  that  in 
almost  all  cases,  it  would  take  at  least 
that  long  to  (bagnose  a  worker's 
problem,  determine  a  solution,  and 
assure  that  the  problem  is  addressed 
before  the  worker  can  again  be  granted 
access;  this  may,  in  some  cases,  be 
limited  to  counseling.  Also,  the  NRC 
believes  that  14  days  is  needed  to 
conclude  that  the  first  confirmed 
positive  test  may  have  resulted  from 
behavior  that  does  not  in  fact  pose  a 
serious  safety  threat  This  minimum 
period  is  not  meant  to  constitute 
punishment.  Instead,  this  period  is 
intended  to  ensure  an  adequate  time  for 
assessment  of  the  worker's  condition 
and  requirements.  The  NRC  does  not 
take  a  position  on  whether  a  worker  in 
this  situation  should  be  denied 
unescorted  access  longer  than  14  days. 
That  is  to  be  decided  by  the  licensee. 

Removal  fitxn  unescorted  access  for  a 
Tninimnm  of  three  years  after  a  second 
confirmed  positive  test  is,  on  the  other 
hand,  quite  a  stringent  requirement. 
Some  commenters  noted  that  dismissal 
may  occur  in  such  cases.  The  NRC 
believes  that  this  measure  is 
appropriate,  however,  in  light  of  this 
rule's  goal  of  assuring  diat  workers  are 
not  impaired  doe  to  substance  abuse.  A 
second  positive  test  would  indicate  that 


the  person  is  most  likely  not  able  to  stop 
using  the  substance  in  question  and 
could,  therefore,  pose  a  threat  to  safety. 
The  severity  of  a  three-year  loss  of 
unescorted  access  may  also  provide  an 
incentive  for  employees  to  voluntarily 
enter  into  rehabiUtation  programs  when 
they  realize  the  seriousness  of  the 
substance  abuse  problem. 

Section  26.27(b)(3)  also  appears  to  be 
well  suited  to  the  rule's  goal  The  tenor 
of  most  coDunents  on  this  section 
favored  more  stringent  measures  than 
the  section  would  require,  and  the  NRC 
wishes  these  commenters  to  note  that 
the  five-year  period  is  intended  to  be 
only  the  minimum  removal  from 
unescorted  access  necessary  to  protect 
pubUc  health  and  safety.  The  five-year 
period  should  operate  as  both  a 
deterrent  to  the  proscribed  activities 
and  as  a  measure  that  may  in  fact  result 
in  permanent  denial  of  access  in  most 
cases  where  involvement  in  illegal  drugs 
is  detected  in  protected  areas. 

9.2.2     Follow-up  Tests.  The  NRC 
recognizes  the  need  to  adjust  the 
frequency  of  follow-up  testing  as 
required  in  §  2e.27(bK4).  Research 
indicates  that  recidivism  is  most  likely 
during  the  first  90  days  following 
treatinent  (Hubbard  and  Marsden'  1986; 
Rounsaville.  1986).  Most  relapses  to 
substance  use  will  take  place  during 
that  first  90-day  period  If  a  person  can 
remain  substance-free  during  tliat 
period,  be  or  she  will  have  a  chance  to 
continue  to  be  abstinent 

In  light  of  this  research,  the 
Commission  has  amended  this  section. 
Rather  than  requiring  a  uniform 
frequency  of  testing  for  the  entire  three- 
year  probation  period,  the  heightened 
potential  for  recidivism  during  the  early 
stages  of  that  period  should  be 
recognized  with  a  rate  of  testing  more 
frequent  than  once  every  three  months. 

As  amended,  this  section  requires  that 
workers  whose  access  is  reinstated  be 
given  unannounced  follow-up  tests  at 
least  once  every  month  during  the  first 
four  months  of  restored  access.  During 
the  next  two  years  and  eight  months,  the 
worker  should  be  tested  at  least  once 
every  three  months  to  verify  continued 
abstinence.  As  compared  to  the 
proposed  rule's  requirement  the  higher 
testing  rate  during  the  first  four  months 
would  provide  the  worker  with  an 
increased  incentive  to  remain  abstinent 
as  well  as  create  an  increased 
probabilify  of  detecting  any  resumption 
of  substance  use  that  may  occur. 
Thereafter,  the  lower  testing  rate  would 
be  less  onerous  for  the  worker  while  still 
providing  added  assurance  that 
resumption  of  substance  use  would  be 
detected. 
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10.0   Impairment  From  Other  Causes 
lai    Summary  of  Comments 

A  number  of  commentera  discussed 
issues  pertaining  to  impairment  from 
causes  other  than  woricers'  use  of  illegal 
drugs. 

lai  .1    Identified  Additional  Sources 
of  Impairment  Workers'  use  of 
substances  was  mentioned  most  often  in 
these  comments,  especially  the  use  of 
alcohol,  prescription  medications,  and 
over-the-counter  medications;  the  use  of 
caffeine  was  also  mentioned.  Comments 
were  also  made  about  the  following 
specific  sources  of  worker  impairment 
(1)  Emotional  and  mental  stress  in 
general  and  stress  specifically  related  to 
poor  attitudes,  poor  morale,  and  family 
problems;  (2)  fatigue,  including  fatisue 
caused  by  mandatory  long  hours  of  duty, 
rotating  sliifts,  and  workers  working 
shifts  incompatible  with  their  biological 
clocks;  (3)  ilMess,  including  allergies; 
and  (4)  physical  and  physiological 
impainnents.  One  commenter  noted  that 
illnesses,  particxilarly  colds  and  flu.  are 
major  causes  of  impairment  because 
both  the  illness  and  the  medication  a 
worker  takes  to  treat  the  illness  can 
cause  impairment.  With  regards  to 
fatigue,  one  commenter  objected  to  the 
proposed  rule  because,  under  the  rule,  it 
was  his  interpretation  that  workers  may 
be  disciplined  and  possibly  terminated 
due  to  fatigtte  caused  by  work  schedules 
and  overtime. 

A  number  of  commenters  did  not 
specifically  address  any  one  of  these 
sources  of  impairment,  but  expressed 
one  or  more  of  the  following  general 
concerns:  (1)  The  rule  should  be 
expanded  to  address  several  or  all  of 
these  potential  causes  of  impairment, 
regardless  of  the  source  of  the 
impairment;  (2)  it  is  inappropriate  for  the 
rule  to  focus  on  illegal  drug  use  and  not 
to  also  address,  in  detail,  the  use  of  legal 
drugs,  alcohol  or  both;  and  (3)  the  rule 
requires  licensees  to  address 
Impairment  from  sources  other  than 
illegal  drug  use  and  to  provide 
reasonable  assurance  that  on-duty 
wotkers  are  not  impaired  from  the  use 
of  any  substance,  but  it  provides  no 
guidelines  or  direction  towards  this  end. 

Some  commenters  noted  that  urine 
testing  is  an  inadequate  means  of 
detecting  impairment  caused  by  many  of 
these  factors,  and  thought  that  specific 
tests  for  impairment,  medical 
clarification  exams,  or  supervisors' 
observations  should  be  used  to  detect 
impairment 

10.1.2    Legal  Drugs.  Some 
commenters  thought  that  the  rule  should 
not  address  legal  drugs.  One  commenter 
stated  that  impairment  should  not  be 
addressed  and  that  the  concern  should 


be  limited  to  illegal  drug  use.  Another 
commenter  thought  that  the  language  of 
the  rule  should  be  changed  to  state  that 
the  goal  of  the  rule  is  to  achieve  a 
woncplace  free  of  illegal  drugs  and  their 
effects  rather  than  a  "drug-free 
woricplace."  This  commenter  also  noted 
that  uds  change  should  not  preclude  a 
licensee  from  prohibiting  on-site  use  of 
alcohol.  Several  conunenters  stated  that 
expanding  the  rule  to  address  legal 
drugs  would  raise  substantial  legal 
concerns  (e.g,  making  the  use  of  legal 
drugs  illegal,  forcing  a  violation  of 
physician/patient  confidences]  and  one 
commenter  thought  that  these  concerns 
merely  highlight  the  fact  that  any  drug 
testing  is  an  affront  to  personal  Uberty. 

NUMARC  stated  that  prescription 
drugs  should  be  addressed  only 
generally;  workers  should  be  required  to 
notify  their  supervisors  of  intended  use 
of  prescription  drugs  and  care  should  be 
taken  in  response  to  positive  tests  that 
occur  as  a  result  of  prescription  drug 
use.  If  prescription  drugs  are  includeid  in 
the  testing  program,  the  response  to 
positive  test  results  shoiild  be  based  on 
medical  advice  and  woikers  must  not  be 
penalized  unless  they  are  abusing  the 
legal/prescription  dnig.  This  position 
was  strongly  supported,  with  about  half 
of  those  commenters  who  discussed 
legal  drugs  supiKtrting  the  NUMARC 
position. 

Several  commenters  stated  that  only 
the  drugs  listed  in  the  HHS  Guidelines 
should  be  the  basis  for  industry  testing. 
The  addition  of  drugs  beyond  those 
specified  in  the  HHS  Guidelines  would 
create  a  conflict  with  HHS  restrictions. 
Further,  a  number  of  commenters  were 
concerned  that  the  procedures 
specifying  how  licensees  are  to  identify 
additional  drugs  and  incorporate  them 
into  their  programs  would  defeat  the 
goal  of  establishing  uniformity. 
Commenters  also  thought  that  these 
procedures  were  unworiiable, 
burdensome,  and  open  to  legal 
challenges. 

A  number  of  commenters  stated  that 
the  rule  should  not  be  expanded  to 
address  legal  drugs,  and  that  workers 
should  not  be  denied  the  use  of 
medications  necessary  or  beneficial  to 
their  health  and  well-being.  Several 
commenters  stated  that  regulation  on 
prescription  drugs  is  outside  of  the 
appropriate  scope  of  NRC  regulations 
and  that  such  decisions  should  be  made 
by  physicians  and  on  an  individual 
basis.  Other  commenters  thought  that 
testing  for  legal  drugs  is  unnecessary, 
but  workers  should  report  the  use  of 
those  drugs  either  to  their  supervisors  or 
to  the  medical  department  for  an 
individual  decision  to  be  made  about 
what  actions  should  be  taken  to  ensure 


against  on-the-job  impairment  One 
commenter  indicated  that  the 
prescribing  physician  could  be  consulted 
when  making  this  determination. 

Other  commenters  stated  that  it  was 
appropriate  to  expand  the  testing 
program  to  include  legal  drugs  that  may 
cause  impairment  Some  of  these 
conunenters  want  the  rule  to  specifically 
state  this,  while  others  want  the  rule  to 
address  the  testing  protocol  for  these 
drugs  in  detail,  as  has  been  done  for  the 
classes  of  drugs  for  which  the  rule  does 
require  testing.  The  following  drugs  or 
dnjg  classes  were  identified  by  various 
commenters  as  warrtmting  special 
concern:  barbiturates,  benzodiazepine, 
methaqualone,  methadone,  and 
propoxyphene.  For  some  of  these  drugs 
and  drug  classes,  cut-off  levels  were 
proposed. 

Commenters  also  pointed  out  that 
some  of  the  classes  of  drugs  currently 
tested  for  include  drugs  that  can  be  used 
for  legitimate  medical  reasons  without 
creating  significant  impairment  and  the 
rule  should  be  expanded  to  ensure  such 
legitimate  use  of  these  drugs  is 
protected.  Several  commenters  stated 
that  requiring  workers  to  report  the  use 
of  prescription  drugs  to  their  supervisors 
adequately  addressed  the  concerns 
surroimding  the  use  of  legal  drugs. 

10.1.3    Alcohol.  Many  conunenters 
made  statements  about  whether  or  not 
alcohol  should  be  added  to  the  rule.  "The 
majority  of  these  commenters,  about  60 
percent,  stated  that  the  rule  should  be 
expanded  to  address  alcohol,  but  that 
details  of  how  alcohol  will  be  addressed 
should  be  published  for  public  comment 
before  the  changes  are  implemented. 
These  commenters  include  NUMARC  a 
number  of  commenters  who  stated  that 
they  support  the  position  stated  by 
NUMARC  and  a  number  of  commenters 
who  made  this  statement  without  linking 
it  to  NUMARC.  About  25  percent  of  the 
commenters  addressing  this  issue  stated 
that  alcohol  should  be  addressed  in  the 
rule  without  such  a  qualification.  About 
15  percent  of  the  commenters  who 
addressed  this  issue  stated  that  alcohol 
should  not  be  addressed  in  the  rule. 
Other  commenters  expressed  the 
concern  that  the  extent  to  which  alcohol 
is  addressed  in  the  rule  should  not  make 
implementation  an  insurmountable 
burden. 

The  following  reasons  were  given  for 
delaying  implementation  of  an  alcohol 
rule:  (1]  Time  should  be  allowed  for  the 
industry  to  study  and  develop  additional 
suitable  and  effective  programs  to 
handle  alcohol-related  problems,  much 
the  same  as  has  been  provided  for  drug 
program  developmei)t  and  (2)  prior  to 
final  rulemaking,  the  details  of  the 
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alcohol  requirements  should  be  made 
available  for  public  comment 

The  following  reasons  were  given  for 
including  alcohol  in  the  rule:  (1)  Alcohol 
use  and  misuse  is  prevalent  (2)  alcohol 
use  can  lead  to  on-duty  impairment  (3) 
alcohol  misuse  creates  fitness-for-duty 
problems  comparable  to  and  periiaps 
more  substantial  than  the  problems 
caused  by  illegal  drug  use,  and  (4)  an 
NRC  regulation  requiring  testing  for 
alcohol  would  lend  support  to 
established  programs. 

The  following  reasons  were  given  for 
excluding  alcohol  fit>m  the  rule:  (1) 
Programs  already  in  place  and  guidance 
being  produced  by  Edison  Electric 
Institute  (EEI)  effectively  deal  with 
alcohol-related  problems,  making 
additional  guidance  or  regulations 
unnecessary;  (2)  if  additional 
prescriptive  detail  is  provided,  and  if 
that  guidance  conflicts  with  established 
programs,  the  rule  could  result  in  a  less 
effective  approach  to  dealing  with 
alcohol-related  fitness-for-duty 
problems. 

Many  specific  recommendations  were 
made  about  the  desirable  characteristics 
of  an  alcohol  testing  program.  A  number 
of  commenters  recommended  using 
breath  tests  for  blood  alcohol 
concentrations  (BACs),  although  some 
commenters  said  that  blood  tests  are 
more  accurate  and  should  therefore  be 
used.  Most  commenters  stated  that 
alcohol  should  be  treated  in  a  manner 
similar  to  other  drugs,  and  that  testing 
for  alcohol  and  other  drugs  should  be 
done  on  the  same  occasions.  NUMARC 
along  vrith  about  35  other  commenters, 
stated  that  tests  for  alcohol  should  be 
done  on  a  random  basis,  as  compared  to 
three  commenters  who  stated  that 
alcohol  should  only  be  included  in  for- 
cause  tests.  A  few  commenters  thought 
that  alcohol  testing  as  part  of  pre-access 
or  preemployment  screening  was 
unnecessary.  Several  commenters 
addressed  BAC  cut-off  levels  by  stating 
the  level  they  recommended,  stating  the 
level  they  were  cxurently  using,  or 
urging  the  NRC  to  establish  a  cut-off 
level.  Recommended  or  currently  used 
cut-off  levels  ranged  from  0.04  percent  to 
0.10  percent  with  the  vast  majority  of 
commenters  citing  the  0.04  percent  cut- 
off level.  One  licensee  requested  the 
NRC  to  establish  the  0.04  percent  cut-off 
level,  but  stated  that  if  the  NRC  does  not 
establish  this  level,  they  would  use  the 
0.10  percent  BAC  cut-off  level  used  in 
their  local  state  motor  vehicle  codes. 
With  regards  to  sanctions  in  the  event  of 
a  violation  of  alcohol  policy, 
commenters  expressed  both  the  opinion 
that  it  is  appropriate  to  regard  a  positive 
alcohol  test  the  same  as  a  positive  drug 
test  and  the  opinion  that  sanctions  for 


violations  of  the  alcohol  policy  should 
differ  from  sanctions  for  violation  of  the 
drug  policy  and  should  be  left  to  the 
discretion  of  the  licensee. 

One  commenter  recommended  a  rule 
requiring  a  period  of  pre-wori( 
abstinence  from  drinking,  such  as  the 
eight-hour  rule  used  in  the  aviation 
industry. 

10.2    Summary  of  Responses 

The  NRC  agrees  that  the  possible 
sources  of  impairment  identified  by 
these  commenters  constitute  important 
fitness-for-duty  concerns  that  should  be 
addressed  in  licensees'  programs. 
Further,  the  NRC  believes  that  the  rule 
does  address  these  issues,  in  that  the 
rule  requires  hcensees  to  provide 
reasonable  assurance  that  workers  are 
not  impaired  from  any  cause  and 
requires  licensees  to  make  EAPs 
available  to  workers  to  assist  them  with 
these  types  of  problems. 

10.2.1    Additional  Sources  of 
Impairment  Not  Warranting  Action  at 
This  Time.  The  NRC  does  not  believe 
that  the  health  and  safety  of  the  public 
is  best  served  by  the  NRC  providing,  at 
this  time,  additional  prescriptive 
regulations  regarding  emotional  and 
mental  stress,  fatigue,  illness,  and 
physical  and  physiological  impairments. 
The  NRC  believes  that  there  are  a 
number  of  ways  of  effectively 
addressing  these  problems,  that  often 
the  approach  used  must  be  tailored  to 
the  specific  case  at  hand,  and  that  sound 
management  practices,  which  are 
consistent  with  the  licensee's 
management  style,  can  be  expected  to 
be  more  fruitful  than  would  detailed 
prescriptive  regulations. 

Additional  Sources  of  Impairment 
Warranting  Action  at  This  Time 

The  NRC  agrees  with  the  commenters 
who  stated  that  the  rule  should  be 
expanded  to  address  impairment  that  is 
caused  by  workers'  use  of  alcohol  and 
legal  drugs.  The  NRC  believes  that  these 
are  especially  significant  areas  of 
concern  because  of  the  negative  effects 
of  alcohol  and  prescription  sedatives  on 
vigilance  and  judgment  which  are 
important  components  of  many  jobs 
within  protected  areas.  The  NRC  also 
believes  that  there  is  often  a 
relationship  between  illegal  drug  abuse 
and  the  abuse  tnd  misuse  of  legal  drugs 
and  alcohol.  The  distinction  between 
some  types  of  medication  use  and  drug 
abuse  is  not  absolute.  All  use  of 
prescription  and  over-the-counter  drugs 
lies  somewhere  in  a  spectrum  that  has 
responsible  safe  use  at  one  end, 
dangerous  abuse  at  the  other  end,  and 
practices  such  as  irresponsible  misuse 


and  accidental  misuse  somewhere  in  the 
middle.  For  these  reasons,  the  NRC 
believes  that  a  licensee's  policies 
regarding  workers'  use  of  legal  drugs 
and  alcohol  is  as  important  for  ensuring 
public  health  and  safety  as  the 
licensee's  policy  regarcUng  illegal  drug 
use. 

The  nexus  between  illegal  drug  abuse 
and  the  abuse  or  misuse  of  legal  drugs 
and  alcohol  makes  it  difficult  to 
separate  these  issues.  For  example,  in 
some  cases  the  proposed  rule  addresses 
classes  of  drugs  that  are  both  abused 
illegally  and  used  in  legal  medications 
(e.g.,  opiates  and  amphetamines). 
Therefore,  within  a  drug  testing  program 
adhering  to  the  proposed  rule,  an 
overlap  between  illegal  and  legal  drugs 
already  exists. 

Additionally,  many  of  the  issues  that 
must  be  resolved  when  addressing  each 
of  these  areas  are  very  similar.  For 
example,  if  chemical  testing  is  to  be 
used  to  detect  the  use  of  one  or  more 
legal  drug(s)  or  alcohol,  then  the  issues 
pertaining  to  the  testing  protocol  that 
must  be  addressed  when  testing  for 
illegal  drugs — such  as  chain  of  custody, 
establishing  cut-off  levels,  laboratory 
quality  assurance — must  all  be 
addressed.  Further,  all  of  these  issues 
should  be  addressed  because  individual 
workers  may  have  closely-related 
substance  abuse  problems  involving 
illegal  drugs,  legal  drugs,  and/or  alcohol 
Effectively  detecting  and  deterring  the 
abuse  of  some  substances  (illegal  drugs) 
while  failing  to  detect  and  deter  the 
abuse  or  misuse  of  others  (\egal  drugs, 
alcohol  or  both)  may  result  in  some 
workers  who  have  drug  problems 
merely  substituting  one  impairing  drug 
with  another  rather  than  giving  up  the 
unacceptable  use  of  any  drugs.  This 
close  tie  between  illegfd  drug  abuse  as  a 
fitness-for-duty  concern  and  legal  drugs 
and  alcohol  as  fitness-for-duty  concerns, 
along  with  the  significance  of  these 
issues,  warrants  the  NRC  addressing  all 
of  these  issues  in  a  fitness-for-duty  rule. 

The  NRC  does  not  agree  that  it  is 
beneficial  to  wait  until  licensees  have 
studied  these  problems  and  attempted  to 
develop  their  own  solutions  before 
taking  action.  The  NRC  believes  that  as 
was  the  case  when  the  NRC  delayed 
rulemaking  regarding  illegal  drug  use, 
such  a  practice  may  contribute  to 
inconsistent  policies  in  the  industry  and 
that  it  is  possible  that  some  policies  will 
be  developed  that  prove  to  be 
inadequate.  Further,  such  a  waiting 
period  would  result  in  an  imacceptable 
delay  in  the  implementation  of 
important  components  of  the  NRCs 
fitness-for-duty  rule. 

10.2.2    Legal  Drugs.  The  NRC  does 
not  think  that  it  is  appropriate  to  publish 
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detailed  ragulatioiu  concerning  legal 
medicadoDS  at  this  time.  The  NRC 
acloiowledges  that  the  task  of 
establishing  the  panel  of  drugs  for  which 
testing  is  waiTsnted.  and  the 
appropriate  testing  protocols  to  be  used 
when  performing  those  tests,  is  an 
important  and  difficult  task  that 
warrants  careful  consideration.  Further, 
the  NRC  believes  that  all  of  the 
approaches  recommended  by 
commenters  regarding  the  r^ulation  of 
workers'  use  of  legal  drugs  may  prove 
unacceptable.  Some  of  the 
recommended  approaches  can  be 
expected  to  provide  inadequate 
assurance  that  a  worker's  use  of  legal 
drugs  does  not  result  in  (m-duty 
impairment  Other  approaches  may 
prove  to  be  unnecessarily  intrusive.  For 
example,  it  may  be  unnecessary  for 
workers  to  report  to  a  supervisor  or 
Medical  Review  Officer  their  use  or 
intended  use  of  some  prescription  drugs. 

The  NRC  believes  that  reouiring 
woricers  to  report  to  the  Medical  Review 
Officer  their  use  or  intended  use  of  some 
types  of  drugs  is  essential,  however,  and 
should  be  considered  by  licensees. 
However,  the  NRC  believes  that 
defining  these  drugs  in  terms  such  as 
"all  prMcription  drugs"  or  "all  drugs 
that  may  cause  impairment"  may  be  a 
poor  method  of  developing  such  a  list 
There  may  be  over-the-counter  drugs, 
such  as  over-the-counter  stimulants  and 
sedatives,  that  have  significant  potential 
for  causing  on-duty  impairment  and  thus 
warrant  being  reported.  Conversely, 
there  may  be  prescription  drugs  that 
have  very  little  potential  for  causing 
impairment  and  do  not  warrant  being 
reported.  Specific  policies  could  be 
produced  that  would  eliminate  the  need 
for  workers  to  report  their  use  of  these 
drugs.  For  example,  it  may  be  possible 
to  assure  that  some  drugs  do  not  create 
significant  problems  simply  by  providing 
guidance  to  workers  about  when  the 
drugs  can  be  used  or  about  the 
maximum  doses  of  the  drugs  that  can  be 
useo  by  on-duty  workers.  The 
development  of  audi  guidance  could 
simplify  licensees'  fitness-for-duty 
programs,  promote  consistency 
throughout  the  industry,  and  reduce  the 
intrusive  nature  of  the  fitness-for-duty 
programs.  However,  the  NRC  believes 
that  such  guidance  should  be  developed 
by  the  industry.  Input  from  the  medical 
community  would  be  especially 
valuable  in  this  area  and  should  be 
sought  Should  timely  progress  not  be 
made  in  this  area,  the  NRC  may  institute 
sdditional  nilemaking. 

The  rule  has  been  modified  to  require 
licensees  to  educate  workers  about  the 
effects  legal  drugs  may  have  on  job 


p-^rfoimance.  Also,  in  line  with 

c    aments.  the  NRC  accepts  that 

I    ;mical  testing  for  some  legal  drugs  is 

^propriate,  however,  whether  to  test 
for  these  drugs,  such  as  barbiturates  and 
benzodiazepines,  is  left  to  the  discretion 
of  each  licensee.  The  Commission  has 
asked  the  staff  to  explore  with  the 
Secretary,  DHHS.  the  addition  of  these 
drugs  to  the  required  testing  panel 

10.2.3.    Alcohol  The  NRC  believes 
that  alcohol  is  a  fitness-for-duty 
concern.  The  NRC  believes  that  no  on- 
duty  alcohol  constmiption  should  be 
permitted,  and  that  conducting  breath 
tests  to  determine  woricers'  BACs  is  a 
necessary  step  towards  detecting  and 
deterring  any  on-duty  use  or  any 
unacceptable  off-duty  use  of  alcohol. 

Breath  tests,  wdien  conducted 
following  die  protocols  in  the  NRC 
"Guidelines  for  Nuclear  Power  Rant 
Drug  and  Alcohol  Testing  Programs'* 
(Appendix  A  to  Part  28),  provide 
relatively  accurate  and  reliable 
measures  of  BACs,  and  are  sufficient  for 
all  alcohol  tests.  Woricers  should  have 
the  right  to  have  further  confirmatory 
tests  performed  at  their  request  Because 
of  the  improved  accuracy  obtained 
when  using  blood  samples,  further 
confirmatory  tests  will  be  performed 
using  blood  samples  analyzed  with  gas 
chroHmatographic  methods. 

The  NRC  believes  that  the  scientific 
literature  strongly  demonstrates  that 
BACs  can  be  correlated  with 
impairment  and  that  a  BAC  cut-off  level 
of  0.04  percent  is  appropriate.  This  cut- 
off level  is  low  eno«^  to  provide 
reasonable  aseurance  that  alcohol- 
caused  impairment  will  be  detected 
when  breath  tests  are  performed,  and 
high  enough  to  eliminate  practical  and 
technological  problems  associated  with 
very  low  cut-off  levels.  The  NRC 
therefore  requires  that  blood  alcohol 
concentration  cut-off  levels  be  set  at 
0.04  percent  Licensees  have  the  general 
responsibility  for  evaluating  the  fitness 
of  their  personnel  whether  or  not  some 
specified  limit  is  indicated  for  either 
drugs  or  alcohol  Licensees  may 
establish  lower  cut-off  levels,  but  should 
recognize  that  there  are  practical 
problems  associated  with  a  zero  or  near- 
zero  cut-off  level  for  alcohol  and  should 
consider  the  potential  impacts  of  these 
problems  carefully  before  using  very 
low  cut-off  levels. 

The  NRC  recognizes  the  value  of  a 
required  period  of  abstinence  from 
drinking  that  should  precede  all 
scheduled  tours  of  work.  The  NRC 
therefore  is  requiring  licensees  to 
include  an  abstinence  period  of  at  least 
6  hours  in  their  fitness-for-duty 
programs. 


The  NRC  does  not  agree  with  those 
commenters  who  state  that  chemical 
tests  for  on-duty  alcohol-caused 
impairment  need  only  be  performed  on 
certain  drug  testing  occasions,  such  as 
when  for-cause  testing  is  performed.  The 
NRC  believes  that  licensees  should  not 
indicate  to  workers  that  alcohol  use  that 
results  in  on-duty  impairment  is  of  less 
concern  than  is  Uiidt  drug  use.  Further, 
the  NRC  believes  that  any  use  of  alcohol 
that  results  in  on-duty  impairment  poses 
a  significant  potentiid  threat  to  public 
health  and  safety. 

Finally,  the  NRC  agrees  with 
comments  that  state  that  it  would  be 
easy  for  a  worker  to  pass  an  announced 
test  for  alcohol  misuse,  such  as  a  pre- 
employment  or  pre-access  authorization 
screening.  However,  this  is  true  for 
many  illicit  drugs  that  like  alcohol  are 
eliminated  from  the  body  relatively 
quickly.  As  is  the  case  when  testing  for 
these  illegal  drugs,  detection  of  rule 
violations  may  be  rare,  as  workers  need 
only  abstain  for  a  reasonable  period 
prior  to  the  test  to  be  assured  of  passing 
the  test  However,  it  is  also  very  likely 
that  those  who  are  detected  through 
such  tests  will  have  a  very  substantial 
problem  that  must  be  addressed.  Some 
licensees  who  currently  include  tests  for 
alcohol  in  their  preemployment 
screening  process  have  discovered 
several  alcohol  abusers  who  would  have 
gone  undetected  without  the  screening 
process.  For  these  reasons,  the  NRC 
requires  that  chemical  tests  for  the 
misuse  of  alcohol  be  conducted 
whenever  tests  for  illegal  substance 
abuse  are  performed.  Furthermore,  to 
assure  deterrence  against  "lunch  time 
drinking"  the  rule  will  require  that 
random  testing  be  conducted  at  various 
times  during  the  day. 

With  regards  to  sanctions  related  to 
alcohol  in  the  final  rule,  the  NRC  agrees 
that  it  may  not  be  essential  that  the 
actions  taken  to  address  alcohol  misuse 
be  identical  to  the  actions  taken  to 
address  illegal  substance  abuse. 
However,  the  NRC  does  believe  that  it  is 
essential  that  licensees  test  for  the 
misuse  of  alcohol  and  that  detected 
impaired  woricers  are  removed  from 
duty.  Further,  sanctions  must  be 
adequately  severe  to  deter  drinking 
practices  Uiat  result  in  on-duty 
impairment  and  severe  enou^  as 
compared  to  the  sanctions  associated 
with  illegal  drug  use,  to  ensure  that 
workers  who  abuse  illegal  drugs  are  not ' 
encouraged  to  merely  switch  fiom  a 
pattern  of  unacceptable  drug  taking 
activity  to  a  pattern  of  unacceptable 
alcohol  consumption.  One  way  of  doing 
this  is  to  take  actions  in  the  event  of  a 
violation  of  the  alcohol  policy  that  are 
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the  same  as,  or  similar  to,  the  actions 
taken  when  the  illicit  drag  policy  is 
violated.  In  the  absence  of  such  actions, 
an  effective  program  must  provide 
assurance  that  a  high  level  of  deterrence 
is  present  and  that  workers  who  are 
impaired  as  a  result  of  alcohol  misuse 
are  removed  from  duty. 

11.0  Confidentiality  of  Test  Results 

11.1  Summary  of  Comments 

A  number  of  commenters  were 
concerned  about  the  confidentiality  of 
test  results  and  the  potential  impact  of 
the  rule  on  the  privacy  of  workers.  There 
was  concern  that  test  results  might  be 
inappropriately  released  to  the 
detriment  of  workers.  A  number  of 
specific  suggestions  were  made  to 
protect  workers'  rights. 

11.1.1  Confidentiality  of  Results. 
One  commenter  favored  identifying 
samples  by  a  number  coded  to  an 
individual  worker  rather  than  by  name. 
Other  commnnters  believed  that  there 
should  be  a  protocol  defining  which 
licensee's  workers  should  have  access 
to  fitness-for-duty  records  at  various 
stages  of  the  testing  process.  Severed 
commenters  expressed  the  view  that 
test  results  should  not  be  releasable  to 
licensees  or  contractors  xmAet  10  CFR 
28.27(b)  without  the  written  approval  of 
the  affected  worker.  One  commenter 
proposed  that  all  medical  personnel 
involved  in  the  fitness-for-duty  process 
edhere  to  the  American  Occupational 
Medical  As.<)Ociation's  (AOMA's)  "Code 
of  Ethical  Conduct  for  Physicians 
Providing  Occupational  Medical 
Services,"  and  the  AOMA  "Ethical 
Guidelines  for  Drug  Screening  in  the 
Workplace." 

11.1 .2  Use  of  Samples  for  Other 
Puiposes.  A  number  of  commenters 
were  also  concerned  that  specimens 
taken  from  workers  would  be  used  for 
purposes  beyond  the  scope  of  the 
proposed  fitness-for-duty  rules  and 
suggested  that  language  be  added  to  the 
regulations  limiting  use  of  the  samples 
to  designated  purposes. 

11.1.3  Tests  Conducted  by  the 
Licensee.  The  proposed  rule  (10  CFR 
28.24[d])  would  allow  licensees  to 
conduct  preliminary  tests  of  a  sample 
before  forwarding  it  to  a  laboratory. 
Several  commenters  were  concerned 
that  results  of  such  preliminary  tests 
would  be  inappropriately  disclosed  and 
acted  upon  prior  to  con&mation  by  the 
contract  laboratory.  They  proposed  that 
access  to  the  results  of  such  preliminary 
tests  should  be  strictiy  limited,  perhaps 
to  the  hcensee's  laboratory  staff  only. 

11.1.4  Confidentiality  for  Employee 
Assistance  Programs.  Oiie  commenter 
noted  die  lack  of  specific  confidentiality 


requirements  in  the  proposed  (§  26.25) 
on  employee  assistance  programs  and 
stated  that  such  protections  were 
necessary  for  the  programs  to  be 
successful  Another  commenter  stated 
that  the  term  "safety  considerations."  as 
used  in  this  section,  should  be  defined. 
A  commenter  also  requested  that 
language  be  added  that  employee 
assistance  program  EAP  counselors 
would  notify  management  when  a  betief 
exists  that  any  worker's  condition  (self- 
referred  or  not}  may  constitute  a  hazard 
to  himself  or  others. 

11.1.5    Access  to  Records.  Several 
commenters  suggested  that  access  to  the 
results  of  chemical  testing  should  be 
limited  to  the  greatest  extent  possible, 
especially  given  the  potential  damage  to 
a  worker  from  disclosure  of  false 
positive  results.  In  particular,  many 
commenters  believed  that  test  results 
should  not  be  released  to  law 
enforcement  agencies. 

There  were  a  number  of  comments 
concerning  access  to  fitness-for-duty 
records  by  NRC  employees  and 
representatives.  Several  commenters 
expressed  the  view  that  the  NRC  has  no 
need  for  access  to  individual  names  and 
that  if  such  information  were  provided  it 
might  be  inappropriately  disclosed  or 
made  available  to  the  pubUc.  It  was 
noted  that  licensees  are  expressly 
directed  not  to  include  the  names  of 
individuals  under  the  proposed  reporting 
requirements  to  NRC  (§  26.73[a](3]).  but 
that  NKC  is  eligible  to  receive  names 
under  proposed  §  26.29(b). 

Two  commenters  suggested  that  the 
Protection  of  Information  (9  26.29) 
include  references  to  contractors  and 
vendors  as  well  as  licensees.  They 
further  suggested  that  the  reference  to 
employment  decisions  be  replaced  by 
access  decisions.  Another  commenter 
raised  the  question  of  whether 
contractors  as  well  as  licensees  should 
be  able  to  obtain  fitness-for-duty 
information  under  the  proposed 
regulation  at  §  2e.29(b).  An  additional 
commenter  suggested  that  release  of 
fitness-for-duty  information  under  a 
court  order  be  added  to  the  list  of 
permitted  disclosures  under  S  26.29(b). 

11.2    Summary  of  Responses 

11.2.1    Confidentiality  of  Results.  The 
f4RC  believes  that  further  requirements 
for  the  protection  of  woricer  records  at 
the  testing  laboratory  beyond  the 
requirements  of  the  NRC  Guidelines  are 
not  needed  at  this  time.  Section  3.1  of 
the  Guidelines  contains  specific 
protections  for  such  records. 

The  NRC  concurs  in  the  comment  that 
information  on  a  worker  denied 
unescorted  access  or  removed  from  his 
position  under  a  fitness-for-duty 


program  shall  be  provided  to  Ucensees 
and  contractors  subject  to  this  part  but 
only  upon  a  written  release  by  Uie 
effected  worker.  Appropriate  language 
has  been  added  to  {  28.27(a).  The  effect 
of  the  language  is  that  if  the  worker 
elects  not  to  provide  such  a  release  to 
the  hiring  licensee  or  contractor,  the 
worker  would  be  denied  unescorted 
access  to  protected  areas. 

The  comment  that  Medical  Review 
Officers  subscribe  to  the  AOMA  Code 
of  Ethical  Conduct  and  their  ethical 
guidelines  for  drug  screening  in  the 
workplace  has  merit  The  NRC  will 
continue  to  study  this  suggestion.  For 
puiposes  of  the  present  rulemaking, 
however,  the  NRC  is  satisfied  that  the 
statement  of  qualifications  for  Medical 
Review  Officers  in  S  2.9(b)  of  the  NRC 
Guidelines  is  adequate  and  sufficient 

11.2.2  Use  of  Samples  for  Other 
Purposes.  The  NRC  bebeves  that 
provisions  in  the  rule  limiting  use  of 
laboratory  results  to  the  purpose  and 
scope  of  the  rule  are  adequate.  The 
protections  afforded  by  the  fffiC 
Guidelines  and  S  26.2S^]  are  deemed  to 
be  sufficient  Specifically,  S  2.1(d)  of  the 
NRC  Testing  Guidelines  requires  that 
specimens  collected  under  Part  26  may 
only  be  designated  or  approved  for 
testing  as  described  in  Part  28,  and  shall 
not  be  used  to  conduct  any  other 
analysis  or  test  without  the  permission 
of  the  tested  individual.  Moreover,  there 
should  be  no  incentive  for  employers  to 
disclose  the  information  to  unauthorized 
persons  because  of  the  possibilily  of 
hability  related  to  such  disclosure. 

11.2.3  Tests  Conducted  by  the 
Licensee.  The  NRC  concuirs  that  there  is 
a  potential  for  abuse  of  positive  test 
results  fi^Dm  preliminary  tests  conducted 
by  the  Ucensee.  These  preliminary  tests 
do  not  have  the  accuracy  of  laboratory- 
conducted  confirmatory  tests. 
Consequently,  the  final  rule  limits 
access  to  the  preliminary  test  results  to 
the  hcensee's  testing  personnel. 

11.2.4  Confidentiality  for  Employee 
Assistance  Programs.  The  EAP 
requirement  at  §  28.25  specifies  that 
such  programs  are  to  provide 
confidential  assistance  except  where 
safety  considerations  must  prevail  The 
NRC  believes  that  the  plain  meaning  of 
these  terms  is  sufficient  for  this 
rulemaking  and  that  further  clarification 
in  the  rule  is  not  required.  The  NRC 
concurs  in  the  suggestion  that  employee 
assistance  program  counselors  notify 
management  when  there  is  a  reasonable 
belief  that  any  worker's  condition  may 
constitute  a  hazard  to  himself  or  herself 
or  others,  and  the  rule's  language  has 
been  clarified. 
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11.2.5    ACCOM  to  Records.  The  NRC 
hat  elected  to  retain  the  provisions  on 
entities  entitled  to  access  to  laboratory 
records  as  proposed  in  |  26.29(b)  with 
the  exception  that  release  of  the 
information  under  a  court  order  is 
added.  The  NRC  does  not  anticipate 
requesting  the  results  of  laboratory  tests 
correlated  to  individual  names. 
Nevertheless,  the  NRC  wishes  to  reserve 
the  right  to  have  access  to  specific 
results  when  needed  for  particular 
situations  involving  safety  and 
investigative  matters  such  as 
malfeasance  in  the  administration  or 
management  of  the  fitness-for^uty 
program.  The  NRC  also  has  decided  to 
retain  the  provision  providing  access  to 
appropriate  law  enforcement  officials, 
but  has  added  the  provision  that  such 
officials  must  be  under  court  order.  It  is 
noted  that  there  is  no  requirement  to 
routinely  provide  such  ofQclals  with 
laboratory  results.  Moreover,  it  is 
unlikely  that  such  results  would  be 
requested  because  the  officials  would 
have  no  prior  knowledge  of  the  results 
of  laboratory  tests. 

The  NRC  concurs  in  the  comment  that 
contractors  within  the  scope  of  the 
rulemaking  should  be  included  in  the 
disclosure  and  access  provisions  of 
§  2e.29(b]  and  the  final  rule  reflects  this 
addition.  The  reference  to  employment 
decisions  in  the  proposed  rule  has  been 
replaced  by  access  decisions. 

12.0  Employee  Assistance  Programs 

12.1  Summary  of  Comments 

The  NRC  received  a  significant 
number  of  comments  from  licensees 
regarding  employee  assistance 
programs.  The  majority  of  commenters 
agreed  that  employee  assistance 
programs  services  are  an  effective 
method  of  combatting  the  broad 
spectrum  fitness-for-duty  problems. 
However,  most  of  the  commenters 
specified  that  under  the  proposed  rule 
the  scope  of  licensee  employee 
assistance  program  services  should  be 
limited  to  regular,  full-time  licensee 
personnel;  contractor  or  vendor 
personnel  should  not  be  covered. 
Several  other  commenters  indicated  that 
employee  assistance  program  services 
sh(Mild  not  be  regulated  by  the  NRC  rule 
In  any  manner,  and  would  be  better 
addressed  by  the  licensees  themselves. 

12.2  Summary  of  Responses 

The  NRC  believes  that  employee 
assistance  program  services  provide  a 
valuable  tool  in  combatting  fitness-for- 
duty  problems  in  the  nuclear  power 
industry.  Therefore,  as  currentiy 
stipulated  in  the  rule,  it  is  the 
responsibility  of  each  licensee  to  ensure 


that  all  licensee  persoimel  have  access 
to  employee  assistance  programs 
services  and  that  contractor  employee 
assistance  programs  meet  the  criteria  of 
the  licensee's  employee  assistance 
programs.  The  NRC  has  also  noted  that 
supervisory  personnel  should  not  refer 
employees  directly  to  counseling  or 
treatment.  Rather,  supervisory  persoimel 
should  refer  employees  to  an  employee 
assistance  program  counselor  for 
assistance  and  further  evaluation  and 
referral. 

13.0  Importance  of  Health  and  Human 
Services  Guidelines 

13.1  Summary  of  Comments 

13.1.1    Proposed  Alternatives  to  the 
HHS  Guidelines.  Several  commenters 
suggested  that  an  alternative  to  the  HHS 
Guidelines  is  the  College  of  American 
Pathologists  (CAP)  Forensic  Urine  Drug 
Testing  (FUDT)  program.  The 
commenters  contend  that  the  CAP  FUDT 
program  is  as  equally  rigorous  as  the 
HHS  Guidelines  but  better  suited  to 
licensee's  needs  because:  (1)  It  has  an 
educational  component  for  laboratories, 
(2)  it  has  accredited  25  laboratories  as  of 
October  11, 1988,  whereas  NIDA  has 
accredited  none.  (3)  the  CAP  FUDT 
program  allows  laboratories  to  test  for 
additional  drugs  and  at  other  cut-off 
levels  than  those  specified  in  the  HHS 
Guidelines,  and  (4)  tiie  CAP  FUDT 
program  does  not  require  approval  from 
the  HHS  Secretary. 

One  commenter  suggested  that  an 
alternative  to  the  HHS  Guidelines  is  the 
"AFL-CIO  Guide  for  Drug  and  Alcohol 
Testing  on  the  Job."  Several  commenters 
pointed  out  that  stringent  quality 
controls  are  required  of  testing 
laboratories  under  state  programs;  two 
conunenters  stated  that  New  York  State 
had  a  stringent  laboratory  certification 
program. 

13.1.2    Applicability  of  HHS 
Guidelines  to  the  Nuclear  Power 
Industry.  A  few  commenters  indicated 
that  the  HHS  Guidelines  should  be 
adopted  by  the  NRC  in  their  entirety. 
The  large  majority  of  conunenters  stated 
that,  although  the  HHS  Guidelines 
provide  many  excellent  procedures  for 
ensuring  the  quality  of  drug  testing 
programs,  the  HHS  Guidelines  contain 
terminology  and  provisions  that  are 
inappropriate  for  application  to  the 
nuclear  power  industry.  The 
inappropriate  terminology  and 
provisions  noted  by  the  conunenters 
include  (1)  references  to  "agencies,"  to 
Pub.  L  100-71,  to  the  Privacy  Act  and  to 
the  HHS  Secretary:  (2)  limitations  in  the 
panel  of  drugs  for  which  certified 
laboratories  can  test;  (3)  cut-off  level 
specifications  defined  for  screening  and 


confirmatory  tests:  (4)  requirements  that 
a  licensed  physician,  as  a  Medical 
Review  Officer,  review  all  test  results; 

(5)  the  conflict  with  on-site  testing 
created  by  the  requirement  that  all 
testing  be  done  by  certified  laboratories; 

(6)  laboratory  certification  procedures: 
and  (7)  limitations  on  splitting  specimen 
stunples.  To  ensure  that  the  HHS 
Guidelines  are  appropriately  adapted  to 
the  proposed  rule,  many  commenters 
recommended  that  the  pertinent  sections 
of  the  HHS  Guidelines  be  incorporated 
into  the  rule  itself. 

13.1.3    Limitations  in  the  Panel  of 
Drugs  for  Which  Certified  Laboratories 
Can  Test.  A  number  of  commenters 
specifically  supported  the  intention  and 
value  of  establishing  uniformity  across 
licensees  in  the  panel  of  drugs,  with  a 
smaller  number  supporting  a  more 
flexible  approach  Uiat  allows  Ucensees 
discretion  to  deal  with  local  variability 
in  drug  use. 

A  number  of  commenters  objected  to 
the  procedures  specifying  how  licensees 
are  to  identify  additional  illegal  drugs 
and  incorporate  them  into  their 
programs,  on  the  grounds  that  these 
mechanisms  defeat  the  purpose  of 
uniformity,  are  unworkable,  are 
burdensome,  and  open  licensees  to  legal 
challenges.  Some  of  these  same 
conunenters,  along  with  others, 
recommended  that  the  HHS-specified 
panel  of  drugs  be  expanded  to  include 
(for  example)  alcohol,  methadone, 
barbiturates,  benzodiazepine, 
propoxyphene,  methaqualone,  and 
prescription  and  over-the-counter  drugs. 
Comments  made  at  the  public  meeting 
expressed  concern  about  the  potential 
for  intrusion  into  personal  medical 
information  if  the  panel  of  drugs  is  not 
strictiy  specified  and  limited. 

13.1.4    Cut-off  Levels  Defined  for 
Screening  and  Confirmatory  Tests.  A 
substantial  number  of  comments  were 
received  on  the  cut-off  levels  for 
screening  and  confirmatory  tests,  many 
suggesting  specific  cut-off  levels  for 
particular  drugs.  An  important 
disagreement  among  commenters 
centered  around  the  issue  of  uniformity 
in  cut-off  levels.  Some  commenters 
recommended  that  standard  cut-off 
levels  be  established  and  applied  by  all 
licensees  in  order  to  minimize 
inconsistency  across  licensees, 
maximize  the  defensibility  of  the  cut-off 
levels,  and  avoid  conflict  with  the 
certified  laboratory  testing  procedures. 
These  commenters  thought  that 
discretionary  cut-off  levels  were 
unworkable  because  they  would  be 
challenged  in  court  and  were 
inconsistent  with  certified  laboratory 
procedures  specified  in  the  HHS 
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Guidelines.  Among  these  commenters, 
some  supported  the  existing  HHS  cut-off 
levels  and  some  recommended  that  the 
HHS  levels  be  modified,  generally  to  be 
more  stringent  A  number  of 
commenters  suggested  standards 
matching  those  used  by  the  military. 
Other  commenters,  particularly  those 
representing  licensees  with  ongoing  drug 
testing  programs,  recommended  that 
Ucensees  be  allowed  discretion  to 
establish  cut-off  levels  more  stringent 
than  the  minimum  specified  in  the  rule. 
As  a  compromise,  some  conunenters 
suggested  that  laboratory  procedures 
and  testing  be  modified  to  require  them 
to  compile  results  at  both  the  minimum 
uniform  standard  cut-off  and  the 
discretionary  levels  established  by  the 
licensees. 

These  commenters  provided  different 
reasons  for  establishing  various  cut-off 
levels,  ranging  from  very  stringent  to 
more  lenient  A  few  commenters 
supported  the  establishment  of  cut-off 
levels  based  on  an  objective  of 
establishing  a  drug-free  workplace, 
recommending  essentially  zero 
tolerance  and  setting  cut-off  levels  just 
high  enough  to  avoid  positives  from 
dietary  consumption  of  legal  substances. 
Others  proposed  the  establishment  of 
cut-off  levels  that  were  the  lowest  (most 
stringent)  levels  associated  witii 
impairment  Others,  sometimes 
expliciUy  recognizing  that  the 
establishment  of  cut-off  levels  involves 
administrative  considerations, 
recommended  the  use  of  "standard"  and 
moderate  levels  that  assist  in  the 
establishment  of  an  accepted,  widely- 
used  standard  and  reduce  vulnerability 
to  legal  challenges.  Still  others, 
generally  those  representing  the  workers 
and  unions,  siqiported  cut-off  levels  that 
test  for  impairment  rather  than  use  and 
that  set  levels  where  job  performance  is 
probably  affected. 

A  number  of  licensees  commented 
that  they  are  ciurentiy  operating  drug 
testing  programs  which  have  more 
stringent  (lower)  cut-off  levels  than  the 
HHS  Guidelines,  especially  for 
marijuana.  Commenters  were  divided  in 
their  position  regarding  adoption  of  the 
HHS  Guidelines  for  cut-off  levels.  Some 
supported  the  HHS  Guidelines;  others 
supported  the  more  stringent  levels 
proposed  by  NUMARC.  A  large  number 
of  commenters  thought  that  the  HHS 
cut-off  level  for  marijuana  was  too 
lenient  citing  experience  from  ongoing 
programs  that  a  very  high  proportion 
(over  80  percent  in  Commonwealth 
Edison's  6-year-old  program)  of  positive 
marijuana  test  results  fall  between  20 
and  100  ng/ml.  A  ntunber  of  commenters 
provided  specific  recommendations  for 


screening  and  confirmatory  cut-off 
levels  for  individual  drug  types. 

13.1.5    Regulation  of  On-Site 
Screening  Test.  Although  the  majority  of 
comments  in  this  category  addressed 
specific  aspects  of  on-site  testing, 
several  commenters  objected  to 
conducting  on-site  screening  tests  by 
licensees  on  the  grounds  that  such 
testing  should  not  be  conducted  by 
employers  and  that  it  would  be  more 
costiy,  create  too  high  a  risk  of  false 
results,  and  result  in  claims  of 
inequitable  treatment  Other 
conunenters,  principally  representatives 
of  licensees  and  a  health  care  products 
manufacturer,  supported  on-site 
screening  tests  as  effective,  timely,  and 
less  cosUy,  particularly  if  only 
specimens  that  tested  positive  in  the  on- 
site  aliquot  test  are  sent  to  the  certified 
laboratory.  Some  commenters  favored 
modification  of  the  proposed  rule 
(S  26.24[d])  to  allow  licensees  to 
establish  HHS-certified  on-site 
laboratories  and  to  avoid  conflict  with 
the  HHS  Guidelines.  Changes  in  the 
specified  procedures  for  on-site  testing 
were  also  recommended,  including 
enabling  certified  laboratories  to  match 
the  cut-off  levels  established  by  the  on- 
site  program.  The  need  for  careful 
attention  to  conflicts  with  specific 
wording  in  the  HHS  Guidelines  was 
noted.  (Further  discussion  of  the  cut-off 
level  issue  is  provided  elsewhere.) 

13.1.8    Requirements  for  Review  of 
Test  Results  by  a  Medical  Review 
Officer.  A  number  of  comments  were 
received  concerning  the  qualifications 
and  role  of  the  Medical  Review  Officer 
as  specified  in  the  HHS  Guidelines, 
paragraph  2.7(b)  (53  FR  11985.  dated 
April  11, 1988).  Commenters 
recommended  that  should  the  HHS 
Guidelines  be  generally  adopted,  these 
specifications  should  be  modified  to 
eliminate  the  requirement  that  the  MRO   ■ 
be  a  licensed  physician.  They 
recommended  broadening  the  definition 
to  include  other  licensed  medical  care 
providers  with  training  and  knowledge 
in  substance  abuse  disorders  and  their 
treatment,  identification  and  use  of 
controlled  substances,  and  prescription 
practices  of  pharmacies,  and  to  provide 
for  consultation  of  the  MRO  with  a 
Ucensed  physician  for  resolution  of 
unusual  circumstances.  One  commenter 
recommended  changing  the  term 
"Medical  Review  Officer"  to  "Medical 
Review  Professionals"  to  avoid  possible 
confusion  with  licensee  executive 
officers. 

13.1.7    Laboratory  Certification 
Procedures.  A  number  of  commenters 
thought  that  the  number  of  blind 
samples  was  excessive  and 


recommended  that  the  requirement  for 
Ucensees  to  submit  blind  samples  be 
eliminated  or  substantially  reduced.  One 
commenter  pointed  out  the  potentially 
negative  effects  of  having  Ucensees 
prepare  the  false  documentation 
associated  with  blind  samples,  and 
others  questioned  whether  a  sufficient 
supply  of  blind  samples  would  be 
available  on  a  timely  basis.  A  number  of 
commenters  also  questioned  whether 
sufficient  certified  laboratory  capacity 
would  be  available  to  implement  the 
proposed  rule.  Comments  both 
supported  and  opposed  the  requirement 
that  laboratories  be  certified  by  HHS. 
Those  supporting  such  certification 
recoDunended  modification  of  the 
proposed  rule  to  specify  that  Ucensees 
are  to  use  HHS-certified  laboratories 
that  are  directed  to  conduct  drug  tests 
consistent  with  NRC  and  Ucensee 
requirements.  Several  other  commenters 
objected  to  the  requirement  for  HHS 
certification,  noting  that  it  would  likely 
prevent  them  from  using  high-quaUty 
local  laboratories,  and  would  prevent 
them  trom  testing  additional  drugs  or 
setting  more  stringent  cut-off  levels 
(unless  such  modifications  are  made  in 
the  appUcation  of  the  certification 
process,  as  discussed  above).  They 
recommended  that  the  NRC  adopt  a 
provision  authorizing  licensees  to  utilize 
a  drug  testing  laboratory  that  is  either 
certified  via  the  HHS  Guidelines  or  is 
certified  under  a  state  program  that  is 
generally  comparable  to  the  HHS 
program.  Other  commenters  suggested 
authorization  of  laboratories  certified  by 
The  CoUege  of  American  Pathologists 
Forensic  Urine  Drug  Testing  (CAP 
FUDT)  program. 

13.1.8    Splitting  Specimen  Samples.  A 
number  of  commenters  recommended 
the  use  of  split  samples  to  provide  an 
additional  quality  control  measure  and 
to  further  protect  the  rights  of  the 
woricers  by  allowing  a  second  check  on 
confirmed  positive  results.  Commenters 
differed  in  their  specific 
recommendations  concerning  the 
number  (2  or  3)  and  specific  procedures 
for  testing  the  reserved  sample(s). 

13.2    Summary  of  Responses 

13.2.1    Proposed  Alternatives  to  the 
HHS  Guidelines.  The  NRC  beUeves  that 
the  rigor  required  by  the  HHS 
Guidelines  is  not  matched  by  any  of  the 
proposed  alternatives.  The  NRC 
Guidelines  address  many  of  the 
concerns  expressed  by  the  commenters. 
The  .NRC  beUeves  tiiat  the  highest 
standards  are  needed  to  assure  that  the 
testing  process  is  accurate,  produces 
vaUd  results,  and  provides  suitable 
protection  for  those  being  tested. 
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13A2    Applicability  of  HHS 
Guidelines  to  the  Nuclear  Power 
Industry.  The  NRC  believes  that  many 
of  the  basic  requirements  of  the  HHS 
Guidelines  must  remain  a  vital 
component  of  the  NRC  drug  testing 
regulations.  However,  the  NRC  is  aware 
that  the  Guidelines,  as  written  by  HHS 
to  apply  to  testing  by  Federal  agencies, 
do  not  perfectly  &t  the  cirounstances  of 
the  licensees  regulated  by  the  NRC 
There  are  many  references  to  legal 
authorities  and  other  matters  that  are 
peculiar  to  Federal  agencies  (e.g., 
references  to  the  Privacy  Act  to 
Executive  Order  12564.  to  the  Secretary) 
and  terminology  that  may  be  confusing 
in  the  NRC-regulated  industry  context 
In  addition,  the  HHS  drafted  the 
Guidelines  to  apply  to  the  physical  and 
organizational  circumstances  of  Federal 
agencies.  Obviously,  the  circumstances 
of  industries  regulated  by  the  NRC  are 
very  different  from  those  of  Federal 
agencies.  Furthermore,  as  discussed 
below,  other  aspects  of  the  rule,  i.e., 
permission  to  expand  the  panel  of  drugs 
and  establish  more  stringent  cut-off 
levels,  require  modification  of  the  HHS 
Guidelines  to  facilitate  implementation. 
Consequently,  the  NRC  agrees  with 
many  commenters  and  is,  in  its  rule, 
directly  implementing  in  its  own 
regulations  specific  testing  program 
guidelines  (an  adaption  of  the  HHS 
Guidelines)  that  are  applicable  to  NRC 
licensee  fitness-for-duty  programs. 
These  tr^ting  guidelines  are  intended  to 
leave  intact  the  safeguards  for  accuracy 
and  privacy  in  drug  testing  established 
by  the  HHS  Guidelines  while  ensuring 
that  the  parties  regulated  by  the  NRC 
can  practically  implement  the 
requirements.  Editorial  changes  have 
been  made  to  the  HHS  Guidelines  to 
adapt  the  terminology  to  the  NRC  and 
its  licensees'  fitness-for-duty  programs. 

Special  note  should  be  made  that  the 
list  of  substances  to  be  tested  and  cut- 
off levels  established  in  the  testing 
guidelines  are  subject  to  change  by  the 
NRC  in  response  to  industry  experience 
and  changes  by  the  Department  of 
Health  and  Human  Services  as 
advances  in  technology,  additional 
experience,  or  other  considerations  • 
warrant  inclusion  of  additional 
substances  and  other  concentration 
levels. 

13  JL3    Limitations  in  the  Panel  of 
Substances  That  Certified  Laboratories 
Can  Test  Under  the  HHS  Guidelines 
(2.1(a)),  a  Federal  agency's  random  drug 
testing  program  may  test  a  urine  sample 
only  for  certain  specified  drugs.  The 
NRC  Guidelines  at  Section  2.1  modify 
this  requirement  by  expanding  the 
minimum  panel  of  substances  for  which 


specimens  from  the  pre-access,  for- 
cause,  random,  and  follow-up  testing 
program  are  to  be  tested  by  adding 
alcohol  in  addition  to  marijuana, 
cocaine,  opiate  metabolites, 
phencyclidine,  and  amphetamines. 
Furthermore,  the  rule  will  allow 
licensees  to  include  additional  drugs, 
especially  those  found  to  be  prevalent  in 
their  geographic  area.  Licensees  would 
be  required  to  develop  appropriate  test 
protocols  and  cut-off  levels.  For-cause 
tests  are  not  limited  to  a  specified  panel 
of  substances. 

In  determining  which  drugs  to  include 
in  the  NRC  Guidelines,  the  Commission 
assessed  evidence  regarding  the  extent 
of  use  of  the  various  drugs 
recommended  by  commenters  and  the 
potential  for  impairment  &t)m  the  licit 
use,  where  appropriate,  or  abuse  of 
those  drugs.  The  NRC  concluded  that 
the  panel  of  drugs  in  the  HHS 
Guidelines  adequately  covers  the  most 
extensively  abused  illegal  drugs,  but 
does  not  sufficiently  address  the  major 
drug  class  of  sedatives  (i.e., 
benzodiazepines  and  barbiturates).  The 
use  and  abuse  of  sedatives  by  nuclear 
power  plant  workers  are  of  significant 
concern  for  several  reasons. 

Although  most  sedative  drugs  are 
obtained  legally  through  prescriptions  or 
in  over-the-counter  medications,  these 
drugs  are  subject  to  abuse.  In  fact  some 
researchers  have  suggested  that 
sedative  abuse  is  more  prevalent  than 
the  abuse  of  opiates  in  this  country.  In 
addition,  continued  abuse  of  these 
substances  can  lead  to  dependency  and 
"physician-hopping"  or  illegal  behaviors 
to  obtain  supplies  of  the  drugs. 
Consequently,  detection  of  the  use  of 
sedatives  and  an  evaluation  by  the 
Medical  Review  Officer  of  the  manner  in 
which  a  worker  is  using  sedatives  are 
important  to  prevent  the  development  of 
sedative-abuse  problems. 

Of  greater  significance  is  that  the  use 
of  sedatives  while  on  the  job,  even  at 
physician-prescribed  doses,  may  result 
in  significant  impairment  Although 
many  types  of  performance  are 
detrimentally  affected  by  the  use  of 
sedatives,  attention  and  the  ability  to 
maintain  vigilance  are  particularly 
impaired.  And,  when  combined  with 
alcohol,  the  impairing  effects  of 
sedatives,  especially  bartiturates,  are 
long-lasting  and  severe.  However,  to 
maintain  consistency  with  the  HHS 
program  the  Commission  has  decided 
not  to  include  benzodiazepines  and 
barbiturates  in  the  required  panel  of 
drugs  at  this  time.  The  NRC  will  further 
explore  this  matter  with  the  Secretary  of 
the  Department  of  Health  and  Human 


Services,  and  may  issue  an  amendment 
to  Part  26  if  deemed  appropriate. 

In  response  to  objections  by  licensees 
to  the  requirement  that  they  must 
consult  vrith  local  law  enforcement 
authorities  and  drug  counseling  services 
to  determine  whether  other  drugs  are 
being  used  in  the  geographical  locale  of 
the  facility  and  the  local  workforce  and, 
where  appropriate,  add  these  drugs  to 
the  list  of  drugs  being  tested,  the  NRC 
has  made  this  element  of  the  program 
optional.  To  address  the  issue  of 
changing  drug  use  patterns,  the  NRC 
may  conduct  periodic  reviews  of  the 
minimum  drug  panel  that  could  result  in 
the  inclusion  of  additional  substances. 

13.2.4  Cut-off  Levels  Defined  for 
Screening  and  Confirmatory  Tests.  In 
response  to  comments  concerning  the 
appropriate  cut-off  levels  at  whidi 
samples  will  be  considered  positive,  the 
NRC  proposes  the  screening  and 
confirmatory  cut-off  levels  set  forth  in 
the  NRC  "Guidelines  for  Nuclear  Power 
Plant  Drug  and  Alcohol  Testing 
Programs."  These  levels  define  the 
standards  for  establishing  presumptive 
positive  and  negative  results  for  the 
minimum  panel  according  to  the  NRC 
rule.  However,  in  response  to  numerous 
comments  by  licensees,  many  of  whom 
have  existing  drug  programs  with  more 
stringent  cut-off  levels  for  the 
substances  included  in  the  proposed 
minimum  drug  panel  the  NRC  rule 
establishes  minimum  standards  for  the 
panel  of  drugs  and  allows  licensees  the 
discretion  of  setting  more  stringent  cut- 
off levels  for  these  drugs.  For  example, 
instead  of  using  their  normal  cut-off 
levels  for  for-cause  and  follow-up 
testing,  licensees  could  obtain  data  on 
any  trace  amounts  of  drugs  for  medical 
evaluation  of  at-risk  persons.  Certified 
laboratories  are  authorized  to  test  and 
report  results  at  these  more  stringent 
cut-off  levels,  if  so  requested  by  the 
licensee.  In  keeping  with  the  objective  of 
uniformity  and  the  establishment  of  a 
comparable  database,  however,  the 
laboratories  are  also  required  to  report 
results  for  the  "standard"  cut-off  levels 
estabUshed  in  the  rule. 

13.2.5  Regulation  of  On-Site 
Screening  Test  Although  the  NRC  is 
sensitive  to  the  concerns  of  workers 
expressed  in  the  comments,  the  stringent 
quality  assurance  requirements  of  the 
mle  and  the  rigor  of  the  HHS 
certification  process  have  convinced  the 
NRC  to  retain  the  option  of  on-site 
testing.  Under  the  NRC  rule,  licensees 
may  perform  the  breath  tests  for  alcohol 
and  the  preliminary  screening  tests  of 
urine  specimens  provided  that  the 
licensee's  staff  possess  the  necessary 
training  and  skills  for  the  tasks 
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assigned,  their  qualifications  are 
dociunented.  and  adequate  quality 
controls  are  implemented.  These 
requirements  have  been  included  in  the 
NRC  Guidelines.  Following  preliminary 
screening,  these  license^  would  submit 
all  presumptive  positive  .specimens  and 
a  sample  of  negative  specimens  to  an 
HHS-certified  laboratory  for  a  second 
screen  and  for  confirmatory  testing.  This 
will  substantially  reduce  the  number  of 
specimens  that  must  be  packaged,  sent 
and  handled  at  the  certified  laboratory. 
The  NRC  rule  does  not  prohibit 
licensees  bom  establishing  laboratories 
and  seeking  HHS  certification.  Should 
HHS  certification  be  obtained,  the 
licensee  would  be  allowed  to  conduct 
both  screening  and  confirmatory  tests  at 
this  laboratory. 

13.2.6  Requirements  for  Review  of 
Test  Results  by  a  Medical  Review 
Officer.  After  careful  review  of  the 
comments  received  regarding  the 
Medical  Review  Officer  and 
examination  of  the  Medical  Review 
Officer  Manual  prepared  by  the 
Department  of  Health  and  Human 
Services  (September  1988),  which 
describes  the  role  and  responsibilities  of 
the  MRO,  the  NRC  has  concluded  that 
this  position  does  require  the 
qualifications  of  a  licensed  physician. 
Ta  maintain  consistency  with  the  HHS 
program,  the  NRC  has  decided  to  retain 
the  title  Medical  Review  Officer, 

13.2.7  Laboratory  Certification 
Procedures.  The  NRC  has  given  careful 
consideration  to  the  number  of  blind 
samples  licensees  must  submit  to  the 
cert^ed  laboratory  and  has  determined 
that  the  number  specified  in  the  NRC 
Guidelines  is  necessary  to  maintain 
adequate  quality  control.  In  addition, 
licensees  which  expand  their  drug  panel 
beyond  the  NRC  specified  minimum 
panel  are  responsible  for  submitting  a 
sufficient  number  of  appropriately 
"spiked"  blind  samples  to  meet 
equivalent  laboratory  quality  control 
requirements  for  those  additional  drugs. 
The  NRC  has  consulted  with  personnel 
of  the  Office  of  Workplace  Initiatives  in 
the  National  Institute  on  Drug  Abuse 
and  has  been  assured  that  sufficient 
blind  samples  and  laboratory  capacity 
will  be  available  to  implement  the 
proposed  rule  on  a  timely  basis. 

Given  the  importance  of  protecting 
workers  bom  false  positive  test  results 
and  the  absence  of  clear  evidence  that 
alternative  certification  procedures 
provide  an  equivalent  level  of  rigor,  the 
NRC  rule  maintains  the  requirement  for 
laboratories  to  obtain  HHS  certification 
in  order  to  perform  confirmatory 
chemical  tests  on  specimens  submitted 
for  tests  under  the  provision  of  the  NRC 


rule.  In  addition  to  HHS  certification, 
laboratories  used  by  licensees  must 
demonstrate  comparable  performance 
and  rigor  in  testing  for  the  additional 
substances  included  in  the  licensee's 
specified  panel  of  substances  (i.e.,  the 
NRC  minimum  panel  plus  any 
discretional  additions  of  the  licensee). 

13.2.8    Splitting  Specimen  Samples. 
The  NRC  is  sensitive  to  the  concerns  of 
nuclear  power  plant  woricers  regarding 
the  adverse  consequences  of  false 
positive  test  results  and  the  advantages 
of  using  split  samples  to  provide  an 
additional  quality  control  measure  and 
further  protect  the  rights  of  workers  by 
allowing  a  second  check  on  confirmed 
positive  results.  The  first  aliquot  along 
with  appropriate  chain-of-custody 
documentation  could  be  (1)  transmitted 
to  the  HHS-certified  laboratory  for 
screening  and  confirmatory  testing  or  (2) 
transmitted  to  the  authorized  on-site 
screening  laboratory  for  preliminary 
testing,  llie  second  aliquot  of  the  split 
sample,  along  with  appropriate  chain-of- 
custody  documentation,  could  be  placed 
in  a  secure  refrigeration  unit  or 
forwarded  to  a  second  laboratory  for 
retention.  Should  the  specimen  test 
positive,  the  second  aliquot  could  be 
tested  by  the  second  HHS-certified 
laboratory. 

In  the  case  of  on-site  screening,  the 
second  aliquot  could  be  discarded  if  the 
preliminary  test  (screen)  is  negative.  If 
the  screening  test  is  conducted  off-site, 
the  second  aliquot  could  be  discarded 
immediately  upon  notification  of  a 
negative  test  result  for  the  specimen. 
Even  though  there  is  a  high  degree  of 
assurance  of  the  accuracy  of  the  test 
results  provided  by  the  chain-of-custody 
and  HHS-certified  laboratory 
procedures,  chain-of-custody  concerns 
by  tested  workers  would  remain  no 
matter  how  precise  the  process  or  valid 
the  results.  'Therefore,  the  NRC  has 
decided  not  to  mandate  nor  prohibit 
split  samples;  the  approach  may  be  used 
by  licensees  where  additional 
confidence  in  the  process  by  the 
workforce  is  sought 

14.0  Relationship  to  Access 
Authorization 

14.1  Summary  of  Comments 

This  section  covers  comments  relating 
to  the  potential  overlap  of  the  proposed 
FFD  rule  and  Industry  Guidelines 
appended  to  the  proposed  Access 
Authorization  Policy  Statement  (AAPS) 
appearing  at  53  PR  7534,  March  9, 1988. 

14.1.1    What  is  an  Appropriate 
'Suitable  Inquiry '7.  A  number  of 
conmienters  raised  the  issue  that  the 
"suitable  inquiry"  requirement  in 
§  26.27(a)  is  too  severe  and  also 


conflicts  with  the  background 
investigation  elements  section  of  the 
AAPS.  Proposed  {  28.27(a)  requires  that 
licensees  conduct  a  buitable  inquiry 
prior  to  granting  unescorted  access  to 
determine  if  a  woricer  has  tested 
positive  for  drugs  in  the  past  The  term 
"suitable  inquiry"  as  defined  in  S  28.3 
requires  verification  of  employment 
history  for  the  previous  five  years  and  to 
determine  whether  the  worker  had  any 
positive  drug  tests.  Many  commenters 
pointed  out  that  this  requirement  will  be 
very  difficult  and  costly  to  meet  in  part 
because  prior  employers  will  be 
reluctant  because  of  liability  concerns, 
to  release  records  of  drug  use,  even  with 
a  signed  release  form.  One  commenter 
pointed  out  for  example,  that  imder 
S  28.29(b)  a  Ucensee  would  not  be 
authorized  to  release  such  information 
to  another  employer  who  is  not  also  a 
Ucensee. 

The  commenters  noted  that  the 
required  background  investigation  in 
Section  6.2.1  of  the  Industry  Guidelines 
appended  to  the  AAPS  covers  similar 
material  to  the  fitness-for-duty  rule,  but 
is  not  as  severe.  The  investigation 
contains  several  elements,  one  of  which 
is  a  check  on  an  applicant's  character 
and  reputation  including  prior  illegal  use 
or  possession  of  a  controlled  substance. 
Information  is  to  be  obtained  from  four 
references,  two  suppUed  by  the 
applicant  and  two  developed  by  the 
utility.  Employment  verification  is  to  be 
obtained  for  a  minimum  of  three  years. 
In  addition,  the  evaluation  criteria  in 
Section  7.1  of  the  AAPS  require  utilities 
to  assess  the  impact  of  past  illegal  use 
or  possession  of  a  controlled  substance. 

One  commenter  pointed  out  that  the 
proposed  suitability  inquiry 
requirements  will  conflict  with  the 
required  background  checks  for  security 
personnel  in  10  CFR  Part  73,  Appendix 
B.  These  background  checks  require  the 
licensee  to  investigate  a  number  of 
elements  related  to  selection  of  security 
personnel  including  whether  an 
individual  has  any  history  of  alcoholism 
or  drug  addiction.  There  are  no  specific 
time  periods  associated  with  the 
required  background  checks. 

14.1.2  Overlap  in  Training 
Requirements.  One  commenter  stated 
that  the  training  requirements  for 
supervisors  and  escorts  in  S  26.22 
already  exist  in  Section  9(c}  of  the 
Industry  Guidelines  and  that  the 
requirements  in  the  fitness-for-duty  rule 
could  therefore  be  eliminated. 

14.1.3  Relationship  of  Employee 
Assistance  Programs  to  the  Proposed 
Access  Authorization  Policy  Statement 
One  commenter  raised  the  question  of 
whether  a  voluntary  referral  to  an 
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employee  assistance  program  raises  an 
access  authorization  issue  under  the 
Industry  Guidelines  appended  to  the 
proposed  access  authorization  policy 
statement  Under  the  Guidelines,  illegal 
use  of  drugs  is  an  evaluation  criterion 
for  unescorted  access  (8  7.1[b])  and  an 
element  of  the  continual  behavioral 
observation  program  (1 9(a]). 

14.1 .4    Temporary  Unescorted  Access 
Authorization.  One  commenter  noted 
the  temirarary  unescorted  access 
authorization  in  t  6.4  of  the  Guidelines 
and  stated  that  it  should  be  made  clear 
that  during  the  suitable  inquiry  period, 
the  temporary  access  authorization 
would  be  available. 

14.2    Summary  of  Responses 

14.2.1    What  is  an  Appropriate 
"Suitable  Inquiry"?.  The  NRC 
recognizes  the  potential  overlap 
between  the  required  background 
investigations  in  the  fitness-for^uty  rule 
and  the  proposed  AAPS.  The  NRC 
agrees  that  the  background  investigation 
required  in  the  fitness-for-duty  rule  may 
be  difficult  to  conduct  in  some  cases  and 
that  the  desired  information  may  not 
always  be  forthcoming.  Consequently, 
the  term  "suitable  inquiry"  in  8  26.3  has 
been  modified  to  provide  for  a  "best 
effort"  verification,  that  is,  attempts 
should  be  made  to  obtain  information 
for  the  entire  five  year  period,  but  under 
no  circumstances  may  unescorted 
access  be  granted  based  on  an 
employment  check  of  less  than  three 
years.  In  addition,  a  requirement  has 
been  added  to  8  28.27(a)  that  a  suitable 
inquiry  will  be  conducted  only  after 
obtaining  a  signed  release  from  the 
woiiier  or  prospective  worker 
authorizing  the  inquiry. 

The  NRC  recognizes  the  potential 
additional  requirements  under  the 
fitness-for-duty  rule  as  compared  to 
currently  required  background  checks 
for  security  personnel  contained  in 
Appendix  B  to  Part  73.  Nevertheless,  the 
required  checks  with  prior  employers  in 
the  fitness-for-duty  rule  are  considered 
necessary  for  the  safety  and  seciuity 
reasons  noted  earlier. 

14.2.2  Overlap  in  Training 
Requirements.  The  NRC  recognizes  that 
there  is  some  overlap  in  the  two  training 
requirements,  but  does  not  find  any 
inconsistencies.  Moreover,  the  fitness- 
for-duty  requirements  are  more 
comprehensive,  to  include  techniques 
for  recognizing  drugs  and  understanding 
the  role  and  responsibilities  of  other 
fitness-for-duty  program  elements  such 
as  the  employee  assistance  program. 
Consequently,  no  changes  were  made  in 
the  final  rule. 

14.2.3  Relationship  of  Employee 
Assistance  Program  to  the  Proposed 


Access  Authorization  Policy  Statement 
The  NRC  recognizes  that  there  is  a 
connection  between  the  employee 
assistance  program  and  proposed  access 
authorization  policy  statement 
requirements.  Under  Section  26.25, 
employee  assistance  program  staff  will 
provide  confidential  assistance  except 
where  safety  considerations  must 
prevail  and  when  the  employee 
assistance  program  counselor  believes 
that  a  worker's  condition  poses  a  hazard 
to  himself  or  herself  or  others. 
Otherwise,  voluntary  self-referrals  to 
the  employee  assistance  program  are 
treated  confidentially  and  are  not 
reported  to  management  therefore,  that 
information  would  not  be  available  for 
disclosure  in  response  to  an  inquiry  of 
previous  employers.  The  NRC  is 
satisfied  that  there  is  not  an 
inconsistency  in  the  employee 
assistance  program  and  proposed  access 
authorization  policy  statement 
requirements  and  consequendy  no 
changes  are  made  in  the  final  rule. 

14.2.4    Temporary  Unescorted  Access 
Authorization.  NRC  agrees  that 
licensees  may  grant  temporary 
unescorted  access  authorization 
provided  that  all  requirements 
pertaining  to  the  granting  of  temporary 
access  have  been  completed  and  the 
prospective  worker  has  passed  a 
chemical  test  Clarifying  language  has 
been  added  to  8  26.27(a). 

15.0  Reporting  and  Recordkeeping 

15.1  Summary  of  Comments 

15.1.1  Fitness-for-Duty  Program 
Performance  Data  Form.  Many 
comments  on  the  data  form  were 
received.  All  were  severely  negative. 
The  consensus  was  that  the  stated  data 
requirements  are  excessive, 
unnecessary,  and  expensive  and  will 
contribute  nothing  to  the  public  health 
and  safety.  Virtually  all  respondents 
asked  for  deletion  of  the  form  and  its 
associated  requirements. 

15.1.2  Reports  to  NRC.  Section  2a73 
directs  the  licensee  to  provide 
information  concerning  fitness-for-duty 
events.  This  was  presumed  to  include 
identities  of  violators  and  a  record  of 
the  incident  and  its  disposition.  Some 
conunenters  thought  that  the  NRC  is  not 
qualified  to  ensure  the  necessary  degree 
of  confidentiality  demanded  for  these 
records,  while  others  pointed  out  that 
the  NRC  handles  much  sensitive 
information  including  classified 
information  and  thus  is  well  qualified  to 
receive  specific  fitness-for-duty  data. 
Among  the  latter,  one  commenter  went 
so  far  as  to  suggest  that  the  NRC.  rather 
than  the  licensees,  implement  and 
administer  the  violations  tracking 


system.  Public  Citizen  expressed  general 
support  of  the  reporting  requirements 
and  recommended  that  they  be 
augmented  to  include  additional 
information. 

15.1.3  Reporting  Time  Requirements. 
Section  26.73(a)(2)  requires  detailed 
reports  on  all  significant  fitness-for-duty 
events  and  actions  to  be  made  to  the 
NRC  Operations  Center  by  phone  within 
24  hours  and  in  writing  within  30  days. 
Many  conunenters  claimed  that  the  24- 
hour  requirement  is  excessive.  Others 
pointed  out  conflicts  or  potential 
conflicts  between  reporting 
requirements  in  the  fitness-for-duty  rule 
and  those  cited  in  10  CFR  73.71. 10  CFR 
50.72,  and  Reg.  Guide  5.62. 

15.1.4  Incident  Locale.  Conunenters 
posed  questions  as  to  whether  drug  or 
alcohol-related  incidents  should  be 
reported  if  they  occur  outside  protected 
areas — either  on-site  or  off-site. 

15.2    Summary  of  Responses 

15.2.1  Fitness-for-Duty  Program 
Performance  Data  Form.  The  NRC  does 
not  believe  that  collection  of  data  in  a 
standard  format  unnecessarily  burdens 
licensees.  Collecting  data  in  a  standard 
format  would  assure  that  appropriate 
data  is  collected,  and  would  facilitate 
periodic  analysis  and  audits.  Certain 
information  is  necessary  for  the  NRC  to 
evaluate  the  effectiveness  of  the  rule 
(and  if  necessary,  make  appropriate 
improvements  or  changes)  and  industry 
programs  and  a  standard  data  format 
would  provide  a  tool  for  the 
Commission's  periodic  review  program. 
No  specific  improvements  to  the  form 
were  suggested  by  conunenters. 
However.  NUMARC  has  developed  and 
proposed  to  the  NRC  a  standard  form 
for  data  collection.  The  NRC  will  specify 
only  the  general  types  of  data  to  be 
collected  in  the  rule  with  the 
expectation  that  all  power  reactor 
licensees  will  use  an  NRC-approved 
NUMARC  form. 

15.2.2  Reports  to  NRC.  The  NRC  sees 
no  reason  to  change  the  rule  in  response 
to  comments  that  sensitive  information 
not  be  provided.  The  reporting 
requirements  in  §  26.73  have  been 
modified  to  add  alcohol  and  delete 
written  reports  of  reportable  events.  The 
rule  has  been  modified  to  require 
periodic  submittal  of  program 
performance  data. 

15.2.3  Reporting  Time  Requirements. 
The  NRC  will  maintain  the  24-hoar 
reporting  deadline  for  fitness-for-duty 
events  involving  licensed  operators  and 
supervisory  personnel.  Licensees  should 
note  that  this  provision  supersedes  and 
relaxes  the  1-hour  reporting  period 
required  for  the  fitness-for-duty 
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categories  of  safeguards  events  in  10 
CFR  73.71.  The  NRC  will  publish  a 
revision  to  Regulatory  Guide  5.62  to 
enstue  consistency  with  this  rule. 

15^4    Incident  Locale.  The  NRC  has 
modified  the  wording  of  8  26.73. 
"Reporting  Requirements."  to  make  it 
clear  that  incidents  involving  licensed 
operators  or  supervisory  personnel 
occurring  off-site  or  external  to 
protected  areas  must  be  reported 

16.0  Audits  of  Fitness-for-Duty 
Programs 

16.1  Summary  of  Comments 

Approximately  one-third  of  the 
comments  received  concerning  audits  of 
fitness-for-duty  programs  addressed  the 
frequency  requirement  for  the  audits, 
which  is  13  months  in  the  proposed  rule. 
The  majority  of  these  conunenters  stated 
that  the  rule  should  be  revised  to  require 
an  audit  every  three  years,  after  an 
initial  audit  is  performed  within  13 
months  of  implementation  of  the 
program.  Most  of  the  other  conunenters 
stated  that  the  audit  frequency  should 
be  once  every  three  or  five  years.  One 
commenter  stated  that  the  audit  period 
should  remain  on  a  13-month  cycle. 

Two  conunenters  questioned  how 
information  that  is  protected  under 
8  26.29(b)  can  be  used  when  sharing 
audit  results  of  contractors  as  described 
in  8  26.80(a).  Section  26.29(b]  prohibits 
disclosing  some  of  the  information  that 
would  be  collected  diuing  an  audit 

Many  conunenters  stated  that  the 
word  "effectiveness"  in  88  26.80(a)  and 
26.80(b)  is  too  subjective  and  that 
"compliance  with  the  regulations" 
should  be  the  requirement. 

Several  conunenters  stated  that  the 
phrase  in  8  26.80(b),  "individuals 
qualified  in  the  subjects  being  audited," 
should  be  clarified. 

One  commenter  stated  that  8  26.80(a) 
should  be  revised  to  delete  the 
requirement  for  the  licensee  to  be 
responsible  for  the  effectiveness  of 
contractor  programs  and 
implementation  of  appropriate 
corrective  action  for  contractor 
programs  since  this  should  be  the 
contractor's  responsibiUty. 

Two  conunenters  stated  that 
8  26.80(a)  should  be  clarified  as  to 
whether  or  not  a  licensee  may  accept 
audits  for  contractors  conducted  by 
other  licensees. 

One  commenter  stated  that  the 
requirement  in  §  S  26.80(a)  and  26.80(c) 
that  audit  reports  be  maintained  on-site 
and  at  corporate  headquarters  be 
changed  to  corporate  headquarters  ordy. 
The  basis  for  this  comment  is  that  some 
utilities  have  several  reactor  sites  and 


maintaining  the  reports  at  each  site 
would  be  a  redundant  effort. 

16.2    Summary  of  Responses 

The  NRC  has  maintained  the 
8  26.80(a)  requirement  for  an  audit 
frequency  of  nominally  every  12  months. 
This  decision  is  based  on  the  need  to 
assure  the  reliability  and  accuracy  of 
chemical  testing  procedures.  As  industry 
experience  with  fitness-for-duty 
programs  accumulates  and  is  made 
available  to  the  NRC,  the  Commission 
may  re-evaluate  the  frequency  of 
required  audits,  as  warranted. 

The  NRC  agrees  that  88  26.29(b)  and 
26.80(a)  of  the  proposed  rule  contained  a 
conflict  concerning  protection  of 
information.  Section  2e.29(b)  has  been 
revised  to  explicitly  allow  licensees  to 
have  access  to  personal  information  that 
may  need  to  be  examined  during  audits. 

The  NRC  intentionally  has  used  the 
word  "effectiveness"  throughout  the  rule 
to  enstue  that  all  affected  parties 
maintain  an  overall  concern  for  the 
rule's  objectives  rather  than  focusing  on 
documentation  of  program  compliance 
with  "the  letter  of  the  law."  Although 
compliance  is  important  the 
Commission's  over-riding  concern  is  an 
answer  to  the  question.  "Is  the  program 
working?" 

The  NRC  believes  that  current 
wording  in  the  rule  is  adequate  to  define 
auditor  qualifications.  The  intent  of  this 
section  is  to  ensiue  that  an  individual, 
for  example,  who  is  not  a  Ucensed 
physician  and  has  no  knowledge  of 
substance  abuse  is  not  assigned  to 
evaluate  the  effectiveness  of  a  particular 
Medical  Review  Officer's  decision 
making.  Similarly,  the  NRC  expects  that 
persons  who  are  evaluating  testing 
laboratories  will  be  knowledgeable 
about  the  forensic  implications  of 
laboratory  procedures.  Because 
individuals  who  possess  the  requisite 
skills  to  conduct  these  audits  are  likely 
to  be  relatively  rare  and  their  services 
needed  only  iiifrequenUy,  licensees  will 
probably  find  it  necessary  to  contract 
for  appropriate  audit  staff  rather  than 
staffing  an  entire  audit  team  from  the 
licensee's  Quality  Assurance  Program. 
Current  wording  in  the  rule  is  intended 
to  recognize  and  encourage  such  an 
approach  to  staffing  program  audits. 

The  NRC  does  not  agree  with  the 
commenter  who  suggested  that  Ucensees 
should  not  be  responsible  for  confractor 
programs.  As  noted  in  the  discussion  of 
comments  pertaining  to  the  scope  of  the 
rule,  the  licensee  is  the  granting 
authority  for  unescorted  access  to 
protected  areas  and  so  is  responsible  for 
the  fitness-for-duty  and  the  reliability  of 
any  individuals  to  whom  unescorted 
access  is  granted,  whether  contractor  or 


licensee  employee.  Only  by  monitori"^ 
the  effectiveness  of  contractor  programs 
that  the  licensee  accepts  and  requiring 
necessary  changes  can  the  licensee  be 
assured  that  the  trust  implied  by  the 
granting  of  unescorted  access  is 
warranted. 

The  intent  of  the  wording  in  the 
proposed  rule  is  to  reduce  the  burden  on 
licensees  by  allowing  audits  of 
contractors  to  be  shared  between 
licensees  and  to  reduce  the  burden  on 
contiactors  who  provide  personnel  to 
several  utilities  by  reducing  the  number 
of  required  audits.  However,  each 
licensee  has  the  ultimate  responsibihty 
to  ensure  that  all  contractors  performing 
activities  within  the  scope  of  the  rule 
comply  with  the  rule. 

The  NRC  agrees  it  is  unnecessary  to 
dictate  where  the  licensees  should 
maintain  copies  of  the  audit  reports  as 
long  as  a  copy  is  available  for  NTIC 
inspection.  Section  26.80(a)  has  been 
changed  accordingly. 

17.0  Implementation  Schedule 

17.1  Summiuy  of  Comments 

The  NRC  received  numerous 
comments  on  the  proposed 
implementation  schedule  for  the  rule. 
Eighteen  comments  were  received  from 
individual  licensees.  In  addition,  a 
number  of  other  licensees  submitted 
letters  endorsing  the  NUMARC  position 
on  the  rule  as  a  whole,  including 
NUMARCs  position  on  the 
implementation  schedule.  Conunenters 
generally  agreed  that  90  days  was 
insufficient  time  to  implement  the 
provisions  of  the  rule.  Problems  with  the 
development  of  training  material 
modification  of  existing  EAPs. 
development  of  administrative 
procedures,  negotiations  with  unions, 
and  the  establishment  of  contracts  with 
chemical  testing  laboratories  were  cited 
by  many  of  the  commenters  as  reasons 
for  the  need  for  a  longer  period  for 
implementation.  Most  commenters 
suggested  that  180  days  be  allowed  for 
implementation  of  all  provisions  of  the 
rule.  Some  commenters  proposed  that 
additional  time  beyond  180  days  be 
allowed  for  the  implementation  of  the 
random  testing  provisions  of  the  rule. 

17.2  Summary  of  Responses 

The  NRC  places  a  high  priority  on  the 
implementation  of  the  fitness-for-duty 
programs  and  policies  required  by  the 
present  rule.  Many  Ucensees  already 
have  in  place  most  of  the  key  program 
elements.  However,  because  of  the 
complex  provisions  of  the  rule,  the  need 
for  some  licensees  to  estabhsh 
contractual  relations  with  laboratories. 
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the  need  to  develop  implementation 
procedures,  the  need  to  augment 
existing  training  materials,  and  the  need 
to  coordinate  the  provisions  of  the  rule 
with  numerous  contractors  and 
negotiate  with  unions,  the  NRC  is 
convinced  that  the  quality  of  the 
programs  will  be  enhanced  by  extending 
the  implementation  of  all  provisions  of 
the  rule  until  180  days  after  the  effective 
date  of  the  final  rule.  Because  of  the 
importance  of  the  rule,  the  NRC  cannot 
support  the  further  extension  of  the 
implementation  of  the  random  testing 
provision  of  the  rule  past  the  IS&Klay 
deadline. 

Although  licensees  need  not  submit 
written  policies  and  procedures  to  the 
NRC  for  approval  prior  to  implementing 
their  programs,  the  Commission  has 
reserved  to  itself  the  authority  to  review 
the  program  at  any  time  to  assure  that 
the  program  meets  the  performance 
objectives  of  the  rule.  If  the  review  or 
other  inspections  detect  a  shortcoming 
in  the  program,  the  Commission  can 
then  require  corrective  action. 

18.0  Legal  Issues 

18.1  Summary  of  Comments 

IM.l    Constitutionality  of  Rule. 
Several  commenters  noted  that 
significant  issues  of  constitutionality 
with  regard  to  drug  testing  in  the 
worlcplace  have  been  raised  under  the 
Fourth  Amendment  and  that  these 
issues  are  currently  being  reviewed 
%vithin  the  judicial  system.  Two  drug 
testing  cases  are  on  the  current  calendar 
of  the  United  States  Supreme  Court. 
[National  Treasury  Employees  Union  v. 
Von  Raab,  816  F.2d  170  (5th  Cir.  1987). 
cert  granted,  108  S.Ct.  1072  (1988); 
Railway  Labor  Executives  Association 
v.  Burnley,  839  F.2d  575  (9th  Cir.  1988). 
cert  granted,  108  S.CL  2033  (1988)). 
Generally,  commenters  representing 
operators  of  power  reactors  support  the 
constitutionality  of  the  rule,  while 
commenters  representing  labor 
organizations  or  individuals  challenge 
the  rule's  constitutionality.  A  few  of 
these  commenters  suggested  that  the 
Commission  delay  its  rule  until  the 
Supreme  Court  has  acted  on  the  cases 
before  it. 

A  few  commenters  stated  that  the 
talcing  of  the  urine  sample  for  analysis 
presented  a  violation  of  a  person's  right 
of  privacy  under  the  First  Amendment  to 
the  Constitution. 

A  few  commenters  questioned 
whether  the  rule  might  not  violate  the 
self  incrimination  provision  of  the  Fifth 
Amendment  to  the  Constitution,  in 
particular  with  regard  to  the  potential 
for  release  of  adverse  test  restilts  to 
local  police. 


18.1.2  Federal  Rehabilitation  Act  A 
few  commenters  suggested  that  the 
Commission  should  address  the  Federal 
Rehabilitation  Act  of  1973,  as  amended 
by  the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (29 
U.S.C.  701-796)  in  relation  to  its  fitness- 
for-duty  rule. 

18.1.3  Preemption  of  State  and  Local 
Laws.  Several  commenters  noted  that 
some  states  have  enacted  laws  that 
appear  to  conflict  with  the 
Commission's  rule,  and  requested 
clarification  whether  the  Commission's 
rule  would  be  preemptive  of  state  and 
local  law. 

1M.4    Appeal  Procedure.  Some 
commenters  questioned  the  need  for  and 
scope  of  the  appeal  procedure  required 
by  die  rule.  Reference  to  due  process 
was  seen  as  importing  unnecessarily 
complicated  judicial  type  procedures, 
and  that  fairness  was  the  goal. 
Reference  to  collective  bargaining 
procedures  was  viewed  as  undesirable 
because  those  procedures  often 
incorporate  binding  arbitration  which 
would  also  unduly  complicate  the 
appeal  of  denial  of  unescorted  access 
because  of  an  adverse  fitness-for-duty 
finding.  Finally,  appeals  should  be 
limited  to  permanent  employees  of  the 
licensee  and  not  be  extended  to  the 
employees  of  contractors. 

iai.5    Protection  of  Information. 
Some  commenters  raised  questions 
about  the  protection  of  information, 
specifically  reporting  of  information  to 
local  police,  and  disclosure  of 
information  to  arbitrators  and  the 
affected  individuals.  One  commenter 
asked  the  Commission  to  address  the 
relationship  between  protection  of 
information  under  the  Commission's  rule 
and  the  information  protection 
requirements  of  42  CFR  Part  2,  dealing 
with  drug  and  alcohol  abuse  treatment 
programs. 

iai.6    Collective  Bargaining  Rights. 
A  commenter  raised  a  question  about 
the  relationship  of  the  Commission's 
rule  to  the  rights  of  workers  under  the 
National  Labor  Relations  Act  to  bargain 
over  conditions  of  employment  and 
asked  that  the  Commission  state  its 
position. 

18.1.7  Employee  Assistance 
Program.  A  commenter  asked  for  the 
Commission  to  indicate  its  legal 
authority  for  including  employee 
assistance  programs  in  the  rule. 

18.1.8  Administrative  Procedures  for 
Alcohol.  A  few  commenters  questioned 
whether  the  notice  of  proposed 
rulemaking  was  adequate  to  address 
issues  regarding  alcohol  use  and  to 
support  ^e  inclusion  of  alcohol-related 
provisions  in  the  final  rule. 


18.2    Sommaiy  of  Responses 

1&2.1    Constitutionality  of  Rule.  It  is 
the  Commission's  considered  opinion  at 
this  point  that  continued  assurance  of 
nuclear  safety  in  the  operation  of  power 
reactors  fully  justifies  the  rule  being 
promulgated.  The  imperatives  of  safe 
operation  of  nuclear  power  reactors 
demand  a  workplace  where  the 
reliability,  integrity  and  physical  and 
mental  fitness  for  their  assigned  duties 
of  all  categories  of  workers  with 
unescorted  access  to  plant  equipment  is 
unquestioned.  The  program  being 
mandated  by  this  ride  is  reasonably 
related  to  the  achievement  of  the 
Commission's  safety  objective.  The 
Commission  has  no  doubt  that  the  rule 
will  significantly  enhance  safety  of 
operations  at  nuclear  power  reactors.  It 
goes  without  saying,  however,  that  the 
Commission  will  review  this  rule  in  light 
of  relevant  future  Supreme  Court 
decisions,  and  make  whatever  revisions 
those  decisions  require. 

The  two  cases  cited  above  were 
decided  on  March  21, 1989  in  favor  of 
drug  testing  as  presented  by  the 
circumstances  of  those  cases  [Skiimer  v. 
Railway  Labor  Executives  Association. 
No.  87-1555;  and  National  Treasury 
Employees  Union  v.  Von  Raab.  No.  8&- 
1879).  Neither  presented  issues  to  the 
Court  for  its  consideration  in  the  context 
of  the  imperatives  of  nuclear  safety  nor 
addressed  random  testing.  However,  the 
logic  of  those  cases  gives  the 
Commission  added  assurance  that  this 
rule  represents  a  proper  and  prudent 
regulatory  action  for  the  protection  of 
public  health  and  safety. 

It  is  already  well  established  that 
persons  working  in  nuclear  power  plants 
have  diminished  expectations  of  privacy 
in  the  workplace  with  respect  to  fitness- 
for-duty  issues.  For  example,  control 
room  operators  are  licensed  under  rules 
(10  CFR  Part  55)  that  require  medical 
examination  biennially  and  general 
good  health.  Security  personnel  are 
subject  to  medical  and  mental 
qualifications,  including  use  of  alcohol 
and  drugs  (see  10  CFR  Part  73,  Appendix 
B).  All  personnel  and  their  hand-carried 
items  (such  as  lunch  boxes)  are  subject 
to  search  upon  entering  the  protected 
areas  of  nuclear  power  plants,  including 
pat  down  searches  when  metal  and 
explosive  detectors  are  not  working  or 
when  there  is  suspicion  that  the  person 
may  be  attempting  to  bring  proscribed 
items  into  the  protected  area  (see  10 
CFR  73.55).  Most,  if  not  all,  licensees  of 
nuclear  power  plants  also  are  committed 
through  their  security  plans  under  10 
CFR  Part  73.  to  conduct  background 
investigations,  administer  psychological 
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examinations,  and  observe  employees 
for  hidicatjons  of  aberrant  behavior. 
Licensees  also  have  behavioral 
observation  programs  that  follow  Edison 
Electric  Institute  guidelines.  Finally,  all 
persons  with  unescorted  access  to 
nuclear  power  plants  are,  by  Federal 
law,  subject  to  a  criminal  history 
records  check  that  requires  the  taking  of 
fingerprints  and  die  submission  of  Uie 
fingerprints  to  the  Federal  Bureau  of 
Investigation  (see  10  CFR  73.57).  The 
provision  of  a  urine  sample  or  taking  of 
a  breathalsrzer  test  is  a  small  increment 
in  the  diminished  expectation  of  privacy 
under  which  persons  work  in  a  nuclear 
power  plant  Accordingly,  the 
Commission  concludes  that  its  rule  does 
not  constitute  an  unconstitutional 
invasion  of  the  right  of  privacy.  Indeed, 
persons  working  in  nuclear  power  plant*! 
may  already  be  considered  to  be  highly 
regulated,  and.  in  regard  to  Fourth 
Amendment  issues,  within  the  ambit  of 
Shoemaker  v.  Handel,  795  F.2d  1138  (3rd 
Cir.  1986),  cert  denied.  479  U.S.  988 
(1986). 

On  the  assimiption  that  the  rule  being 
promulgated  is  within  the  Constitution 
in  other  respects,  the  rule's  provisions 
on  protection  of  information  do  not 
in£ringe  upon  the  right  of  a  person  to  not 
incriminate  himself.  In  the  Commission's 
view,  the  case  of  Schmerber  v. 
California.  584  U.S.  757  (1966)  controls 
the  issue.  In  that  case,  the  Court  upheld 
the  taking  of  a  blood  sample  for  alcohol 
analysis  against  a  Fifth  Amendment 
challenge.  A  urine  sample  is  no  more 
incriminating. 

1&2.2    Federal  Rehabilitation  Act 
Ihe  Federal  Rehabihtation  Act  of  1973. 
as  amended,  does  not  include,  within 
the  concept  of  "handicapped  person",  an 
individual  who  is  an  alcohol  or  drug 
abuser  whose  current  use  of  alcohol  or 
drugs  prevents  that  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment  by 
reason  of  such  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  the  safety  of  others  (see 
10  CFR  4.101(a)  and  29  U.S.C.  706{7)(B)). 

An  individual  whose  urine  or  breath 
sample  tests  positive  for  drugs  or 
alcohol  is  obviously  a  current  user 
whose  continued  unescorted  access  to 
plant  equipment  constitutes  a  threat  to 
nuclear  safety.  However,  a  person  who 
enters  into  an  employee  assistance 
program  and  whose  subsequent  tests  are 
negative  is  not  a  current  user  and  would 
be  entiUed  to  the  protection  of  the 
Federal  Rehabilitation  Act  if  it  were 
applicable  to  his  place  of  work  because 
of  his  employer's  receipt  of  or  benefit 
from  Federal  financial  assistance. 
Federal  financial  assistance  is  defined 


at  10  CFR  4.4(d)  and  means  essentially 
the  provision  by  the  Federal 
Government  of  cmy  funds  or  personnel 
or  property  free  of  chaise  or  at  reduced 
rates.  The  Commission  does  not  provide 
any  Federal  financial  assistance  to 
nuclear  power  reacted  Ucensees.  On  the 
contrary,  the  Commission  charges 
power  reactor  licensees  for  the 
regulatory  services  it  renders  (see  10 
CFR  Parts  170  and  171).  Whether  or  not 
other  Federal  agencies  provide  such 
assistance  is  not  known  to  the 
Commission.  Each  hcensee 
implementing  the  Commission's  fitness- 
for-duty  rule  will  need  to  determine  for 
itself  whether  it  is  receiving  such 
assistance. 

18.2.3  Preemption  of  State  and  Local 
Laws.  The  Atomic  Energy  Act  of  1954, 
as  amended,  preempts  to  the  Federal 
Government  the  field  of  regulation  of 
nuclear  power  reactors  in  all  matters 
pertaining  to  radiological  safety  of 
operation.  See  10  CFR  8.4,  Pacific  Gas 
and  Electric  Co..  v.  State  Energy 
Resources  Conservation  and 
Development  Comm.,  461  U.S.  190  (1983). 
However.  State  laws  on  possession,  sale 
or  use  of  controlled  substances  and 
alcohol  were  enacted  with  broad  social 
goals  in  mind  rather  than  radiological 
safety.  Thus,  such  laws  would  not  be 
preempted.  There  would  be  preemption 
in  the  rare  case  where  a  State  sought  to 
control  fitness-for-duty  of  nuclear  plant 
employees  for  radiological  safety 
purposes  or  a  State  law  made 
compliance  with  NRCs  fitness-for-duty 
rule  difficult  or  impossible. 

18.2.4  Appeal  Procedure.  The 
Commission  beUeves  that  an  appeal  or 
review  procedure  with  respect  to 
positive  alcohol  or  drug  determinations 
is  needed  because  elementary  fairness 
to  the  adversely  affected  individual  will 
help  assure  employee  cooperation  in  the 
implementation  of  the  licensee's 
program.  Such  cooperation  should 
contribute  to  successful  implementation 
of  the  rule.  Fairness  is  represented  in  the 
rule  by  the  employee  assistance 
program,  the  appeal  procedure,  and  the 
protection  of  iiiformation.  Therefore,  the 
appeal  procedure  is  retained,  but 
modified  to  replace  reference  to  due 
process  with  reference  to  impartiaUty 
and  objectivity  and  removal  of  reference 
to  collective  bargaining  agreements. 
Because  the  focus  of  the  rule  is  on 
fitness  for  unescorted  access  and  not 
directed  at  an  employment  relationship, 
and  because  the  licensee  will  be  making 
the  access  determination  based  on 
fitness-for-duty  for  all  persons  needing 
unescorted  access,  whether  they  are 
permanent  employees,  temporary 
employees  or  contractor  employees,  the 


procedure  is  not  being  limited  to 
permanent  employees  of  the  licensee. 
The  Commission  notes,  however,  that  in 
union  plants  the  review  procedure 
covers  drug  and  alcohol  issues  subject 
to  collective  bargaining  and  that  the 
removal  of  the  reference  to  collective 
bargaining  agreements  in  the  rule  does 
not  preclude  bargained  for  procedures, 
including  binding  arbitration,  from  being 
employed  in  resolving  disputes  over 
fitaess-for-duty  determinations.  The 
allowance  of  an  internal  management 
review  is  discretionary  only,  and  not 
mandatory  except  in  tiie  absence  of  any 
other  procedure. 

18.2.5    Protection  of  Information.  It  is 
not  the  Commission's  intention  that 
results  of  testing  be  routinely  available 
to  local  law  enforcement  agencies 
except  under  court  order  since  the  test 
result  does  not  in  and  of  itself, 
demonstrate  whether  the  use  of  the  drug 
or  alcohol  was  on-site  or  off-site,  legal 
or  illegal  The  Commission  is,  however, 
firmly  convinced  that  on-site  criminal 
conduct  such  as  sale  or  possession  of 
illegal  substances,  not  be  protected  by 
the  Commission's  rule.  Tlie  Commission 
agrees  that  the  individual  to  whom  the 
information  pertains  should  be  able  to 
see  the  records  in  which  the  information 
is  contained.  The  Commission  also 
agrees  that  such  records  should  be 
available  to  an  arbitrator,  or  other 
adjudicator  who  is  being  asked  to 
resolve  a  fitness-for-duty  dispute, 
provided  the  records  are  relevant  to  the 
particular  dispute.  Section  26.29  has 
been  modified  to  clarify  its  application 
accordingly. 

With  regard  to  42  CFR  Part  2,  it  is  the 
Commission's  conclusion  that  it  has  no 
relationship  to  the  Commission's  rule.  42 
CFR  Part  2  comprises  the  regulations  of 
the  Department  of  Health  and  Human 
Services  implementing  Section  406  of  the 
Drug  Abuse  Prevention.  Treatment,  and 
Rehabilitation  Act  (42  U.S.C.  290  et 
seq.).  It  states  the  ndes  for  maintaining 
confidentiality  of  patient  records  for 
persons  in  drug  or  alcohol  abuse 
prevention  and  treatment  programs 
regulated  by  or  receiving  assistance 
from  the  United  States  Government 
First  the  Commission  is  providing  no 
assistance  to  any  such  program  in  the 
private  sector.  Second,  it  is  not 
regulating  such  a  program.  The 
requirement  for  an  employee  assistance 
program  does  not  mandate  a  treatment 
program  that  would  fall  under  the 
regulations  in  42  CFR  Part  2.  As  noted  in 
the  response  to  the  issue  of  preemption, 
the  employee  assistance  program  is  not 
a  preempted  area.  Its  content  is  open  to 
bargaining  and  the  appUcation  of  other 
nonconflicting  State  laws.  Further. 
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licensees  are  not  precluded  bom 
referring  employees  to  treatment 
programs  to  which  the  HHS  rules  might 
apply  as  long  as  the  minimum  program 
required  by  section  28.25  is  provided  by 
the  licensee.  In  that  case  outside  patient 
records  would  be  totally  separate  from 
records  required  by  10  CFR  Part  28  and 
would  be  protected  according  to  other 
applicable  rules. 

18.2.6    Collective  Bargaining  Rights. 
According  to  Memorandum  GC  87-5, 
issued  by  the  General  Counsel  of  the 
National  Labor  Relations  Board  on 
September  8, 1987,  drug  or  alcohol 
testing  for  current  employees  and  job 
applicants  is  a  mandatory  subject  of 
coUective  bargaining  and  that  the 
implementation  of  a  drug  or  alcohol 
testing  program  is  a  substantial  change 
in  working  conditions.  Although  the 
Commission's  rule  requires  a  drug  and 
alcohol  testing  program  and  sets  certain 
standards  for  it!  the  rule  is  not  one 
directed  at  labor  relations,  but  rather  at 
nuclear  safety.  The  Commission's  rule 
appUes  equally  to  union  and  nonunion 
woricers.  It  does  not  affect,  even 
indirectly,  the  right  of  self-organization 
provided  by  the  National  Labor 
Relations  Act  The  rule  does  not 
preclude  collective  bargaining  over 
issues  in  drug  or  alcohol  testing 
programs  that  are  not  addressed  by  it  In 
the  Commission's  view,  its  rule  and  the 
opinion  of  the  NLRB  General  Counsel 
are  compatible  docimients.  See, 
Metropolitan  Life  Insurance  Co.  v. 
Massachusetts,  471  U.S.  724,  755  (1985). 

ia2.7    Employee  Assistance 
Program.  The  authority  statement  for 
the  rule  states  that  it  is  promulgated 
under  Section  161,  among  others,  of  the 
Atomic  Energy  Act.  Included  within 
Section  181  is  section  161i(3)  which 
gives  the  Commission  authority  to 
promulgate  rules  to  govern  any  activity 
authorized  pursuant  to  the  Atomic 
Energy  Act  including  opt-ration  of 
facilities,  to  protect  health  and  safety. 
The  employee  assistance  program 
required  by  the  rule  is  an  incremental 
addition  to  safety  by  giving  persons  with 
fitness-for-duty  problems  a 
nonthreatening  avenue  to  resolve  those 
problems,  thus  removing  a  potential  for 
compromising  the  safety  of  operation  of 
a  nuclear  power  reactor.  In  the 
Commission's  view  the  employee 
assistance  program  can  be  incorporated 
in  a  Commission  rule  under  the  broad 
scope  of  Section  161  of  the  Atomic 
Energy  Act 

18.2.8    Administrative  Procedures  for 
Alcohol.  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  Uie 
Commission  is  obligated  to  provide  in 
its  notice  of  proposed  rulemaking  either 


the  terms  or  substance  of  the  proposed 
rule  or  a  description  of  the  subject  and 
issues  involved.  With  respect  to  alcohol, 
the  proposed  rule  specifically  included  it 
in  the  scope  of  the  licensees'  fltness-for- 
duty  programs  (S  26.20).  The 
performance  objectives  are  applicable  to 
any  substance,  legal  or  illegal,  that  can 
adversely  affect  a  person's  ability  to 
perform.  There  is  no  doubt  that  alcohol 
is  such  a  substance.  The  rule  text  did 
not  however,  include  prescriptive 
requirements  for  alcohol.  However,  the 
Commission  expressly  asked  for 
comment  on  the  extent  to  which 
guidance  should  be  given  as  to  alcohol 
and  prescription  drugs.  Standards  for 
blood  alcohol  content  were  extensively 
discussed  in  the  Statement  of 
Considerations  along  with  a 
Commission  request  for  comment  on 
whether  the  Commission  should 
prescribe  a  cutoff  level  for  alcohol. 
Thus,  the  notice  of  proposed  rulemaking 
clearly  covered  alcohol  both  in  the 
terms  of  the  proposed  rule  and  in 
describing  in  some  detail  the  subject 
and  issues  involved.  The  public  was 
well  advised  that  alcohol  testing  was  a 
subject  within  the  rulemaking  and  that 
the  Commission  expected  to  resolve 
basic  issues  regarding  testing  for  alcohol 
in  the  comment  period  on  the  proposed 
rule.  Therefore,  the  inclusion  in  the  final 
rule  of  basic  additional  requirements  for 
alcohol  testing  is,  in  the  Commission's 
view,  well  within  the  scope  of  the 
proposal.  There  is  no  requirement  that 
the  additional  rule  text  dealing  with 
alcohol  testing  be  published  for  separate 
comment  and  not  as  part  of  the  final 
rule. 

19.0  Costs/Benefits 

19.1  Summary  of  Comments 

Several  commenters  stated  that  the 
NRC  should  justify  the  rulemaking  under 
the  provisions  of  S  50.109(a)(3),  however, 
no  commenters  supported  the 
alternative  that  a  backfitting  analysis  is 
not  necessary  imder  the  provisions  of 
S  50.109(a)(ii). 

Several  commenters  said  that  the 
estimated  costs  in  the  Backfit  Analysis 
were  substantially  underestimated  in 
the  following  cost  element  areas:  costs 
to  administer  the  testing  and  training 
programs,  particularly  the  estimate  of 
the  numbers  of  additional  staff  that 
would  be  necessary  to  administer  the 
program;  length  of  time  estimated  for 
individual  employee  training,  both  initial 
and  refreshen  time  to  take  a  test 
between  leaving  and  returning  to  work 
area;  added  cost  of  using  HHS  certified 
laboratories  and  quality  control 
measures;  and,  costs  to  conduct 
background  checks. 


In  addition  to  these  comments,  one 
person,  whose  comments  were  included 
as  enclosures  by  two  respondents  from 
one  union,  contended  that  the  number 
of  persons  that  would  be  tested  is 
underestimated  and  did  not  include 
contractor  personnel;  incremental  costs 
are  incorrect  because  not  all  plants  have 
fully  developed  programs;  average  life  of 
plants  should  be  40  years  rather  than  25; 
use  of  10  percent  discount  rate  is 
unrealistic;  and,  costs  associated  with 
alcohol,  legal  drug  use,  and  other  kinds 
of  performance  impairment  were 
ignored. 

This  commenter  also  contends  that: 
written  poUcies  and  procedures  and 
labor  contract  modifications  Lavolve 
recurring  as  well  as  initial  costs; 
employee  turnover  needs  to  be  factored 
into  training  and  testing;  costs  of 
employee  assistance  programs  do  not 
include  medical  and  counseling  staff, 
training  materials,  and  medical  testing 
and  treatment  costs  of  legal  challenges 
resulting  &t>m  the  program  omitted 
awards  of  back  pay  and/or  damages 
and  underestimated  volume  of  appeals; 
and,  indirect  costs  to  workers  from  false 
positives  (lost  jobs  or  wages, 
humiliation,  etc.)  are  not  included. 

In  addition  to  these  cost  comments, 
one  person,  whose  comments  were 
included  as  enclosures  by  two 
respondents  from  one  union,  contended 
that  benefits  are  overestimated  and  not 
documented.  In  particular,  the 
commenter  challenged:  benefits  of 
reduction  in  lost  productivity  due  to 
employees  being  unfit  for  duty;  the 
nexus  between  use  of  illegal  drugs  and 
impairment  of  work  performance;  and, 
reduction  in  insurance  rates  resulting 
from  more  comprehensive  drug  testing. 

19.2    Summary  of  Responses 

The  NRC  agrees  with  the  comments 
that  the  rulemaking  should  be  justified 
under  the  provisions  of  10  CFR  50.109 
(a)(3).  The  Backfit  Analysis  has  been 
modified  based  on  consideration  of  the 
above  cost  comments  as  follows: 

19.2.1  Cost  to  Administer  the  Testing 
and  Training  Programs.  Staff  agrees  and 
has  adjusted  the  cost  estimate  to  include 
the  costs  of: 

a.  Additional  personnel  to  administer 
the  testing  and  training  programs; 

b.  One  person  for  program 
administration  and  recordkeeping; 

c.  One  person  for  collection  and 
processing  of  specimens;  and 

d.  A  Medical  Review  Officer. 

Miscellaneous  costs  have  also  been 
increased  to  better  reflect  the  costs  of 
forms  and  record  development,  and  the 
costs  of  protected  storage  for  records. 
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19.2.2  Length  of  Time  for  Individual 
Training.  Based  on  the  comments,  the 
estimate  of  training  costs  has  been 
adjusted  to  reflect  the  following: 

(a)  At  least  one  hour  of  initial  training 
for  aJl  employees; 

(b)  At  least  four  additional  hours  of 
initial  training  for  supervisors. 

19.2.3  Time  to  Take  a  Test  Several 
commenters  noted  that  the  estimate  of 
30  minutes  of  an  employee's  lost 
productive  time  is  too  low.  Lost 
productive  time  can  include  time  to 
seciu'e  and  restart  woric  in  progress  and 
travel  between  the  employee's  work 
station  and  the  specimen  collection 
station.  The  Backfit  Analysis  estimate 
was  based  on  an  assumption  of  15 
minutes  for  travel  to  and  from  the 
collection  site  and  15  minutes  at  the 
collection  station.  This  was  based  on 
the  assumption  that  the  majority  of 
employees  tested  would  have  work 
stations  within  the  protected  area,  and 
that  at  most  sites  the  collection  station 
would  be  effidenUy  located  in  or  near 
the  protected  area  to  accommodate  the 
large  number  of  tests  to  be  conducted. 
Also,  the  staff  had  assumed  that  after 
selecting  an  individual  for  testing  on  a 
given  day,  selection  of  when  the  test 
will  be  conducted  that  day  would  take 
into  account  holding  down  lost 
production  time.  Staff  discussed  these 
assumptions  with  licensees  who  have 
been  conducting  testing.  Some  suggested 
90  minutes  mig^t  be  appropriate.  Other 
licensees  questioned  said  that  30 
minutes  is  adequate,  but  that  longer 
times  could  result  from  administrative 
inefficiencies.  Based  on  the  comments 
end  the  further  discussions  the 
estimated  time  has  been  increased  to  60 
minutes. 

19.2.4  Added  Cost  of  Using  HHS- 
Certified  Laboratories  and  Quality 
Control  Measures.  Staff  reexamined  the 
cost  estimates  of  initial  and 
confirmatory  tests  by  contacting  three 
laboratories  to  determine  their  charges 
for  initial  screening  and  confirmatory 
tests.  Prices  quoted  were  $16,  $17,  $20, 
and  $25  per  initial  test,  and  $50,  $65,  and 
$75  per  confirmatory  test  The  lab  that 
was  on  the  high  end  for  initial  test  cost 
was  on  the  low  end  for  confirmatory  test 
cost,  and  had  two  prices,  which 
depended  on  the  number  of  samples  in 
the  contract.  It  is  speculative  to  assess 
whether  the  labs  contacted  would  have 
to  undergo  any  additional  expenditures 
to  be  so  certified  and  whether  they 
would  pass  such  costs  on  to  their 
customers  or  would  absorb  those  costs 
to  remain  competitive.  Costs  could  go 
down  due  to  economies  of  scale,  but 
could  go  up  initially  due  to  increased 
demand  for  certified  labs  exceeding  the 
supply.  Staff  sees  no  compelling  reason 


to  change  the  Backfit  Analysis  cost 
estimates  of  $20  per  initial  screening  and 
$75  per  confirmatory  test 

An  additional  cost  of  quality  control  is 
the  blind  s{imples  to  be  included  along 
with  the  employee  specimens.  The 
Backfit  Analysis  included  a  cost  to  the 
utilities  of  $50  per  bliitd  performance 
test  specimen.  This  cost  is  in  addition  to 
the  cost  of  initial  screening  and 
confirmatory  tests  on  these  specimens. 
Staff  believes  that  this  is  a  reasonable 
representation  of  the  quality  control 
costs  that  will  be  incurred,  and  has 
made  no  change  to  this  cost 

19.2.5    Costs  to  Conduct  Background 
Checks.  The  staff  disagrees  that  there  is 
a  need  to  include  the  costs  of  conducting 
background  checks  in  the  incremental 
cost  estimate.  Industry  has  already 
committed  to  these  background  checks 
through  NUMARC  in  its  Access 
Authorization  Program,  and  thus  costs 
associated  with  background  checks 
would  be  expended  regardless  of 
whether  or  not  they  were  required  by 
the  Fitness-For-Duty  Rule. 

19.2.8    Number  of  Persons  to  be 
Tested.  The  Backfit  Analysis  assumed 
an  average  of  1500  employees  and 
contractors  would  be  tested  randomly  at 
each  plant  Hiis  estimate  was  based  on 
experience  with  the  fingerprint  cards 
submitted  to  the  NRC  in  compUance 
with  10  CFR  7ZJS7,  which  requires  these 
cards  to  be  submitted  for  all  persons 
granted  unescorted  access  to  the 
protected  area.  This  is  the  same 
population  as  would  be  covered  by  the 
Fitness-For-Duty  Rule.  After  receiving 
the  comments,  staff  checked  these 
estimates  with  several  licensees  and 
was  satisfied  that  the  estimate  is 
appropriate.  Staff  disagrees  that  any      ^ 
change  is  needed  to  this  element  of  the 
cost  estimate. 

19.2.7  Incremental  Costs.  The 
comment  that  not  all  plants  have  fully 
developed  programs  would  be 
inconsistent  with  full  implementation  of 
industry  commitments  to  follow  the  EEI 
guidelines.  Any  costs  incurred  because 
commitments  have  not  been  met  are 
considered  costs  for  corrective  action 
and  not  an  impact  of  the  present 
rulemaking. 

19.2.8  Average  Life  of  Plants.  The 
NRC  issues  licenses  with  a  40  year  limit 
For  many  plants  this  time  starts  at  the 
date  of  the  construction  permit  resulting 
in  30  years  remaining  for  operation. 
Some  plants  are  being  licensed  for  40 
years  from  the  date  of  the  operating 
license,  resulting  in  a  longer  operating 
period.  Some  plants  are  just  beginning 
their  operations  while  others  have 
already  been  operating  under  license  for 
many  years.  Whether  the  useful  life  of 
some  will  be  extended  through  license 


renewal  is  somewhat  speculative  and 
has  not  been  considered.  However,  the 
effect  on  the  total  cost  will  be  small  in 
any  event  because  costs  beyond  25 
years  contribute  little  to  die  total  cost  in 
the  present  worth  approach  the  NRC  is 
using  for  its  cost  estimates. 

19.2.9  Use  of  10  Percent  Discount 
Rate.  The  NRC  uses  a  10  percent 
discount  rate  in  its  regulatory  impact 
analyses  to  be  consistent  with 
applicable  OMB  guidance.  Because  of 
concerns  that  this  rate  may  be 
unrealistic  at  the  present  time,  Ae  NRC 
also  shows  the  costs  associated  with  a 
perhaps  more  realistic  5  percent 
discount  rate. 

19.2.10  Costs  Associated  with  Other 
Performance  Impairments.  Staff 
disagrees  that  any  change  to  the  Backfit 
Analysis  is  needed  for  these  costs. 
Activities  associated  with  preventing 
alcohol  abuse,  legal  drug  use,  and  other 
kinds  of  performance  impairment 
consist  of  training,  testing  and  employee 
assistance  programs.  The  costs  assumed 
for  these  cost  elements  already  cover 
these  activities. 

19.2.11  Recurring  Costs.  The  staff 
disagrees  that  any  change  to  tlw  Backfit 
Analysis  is  needed  fcM-  recurring  costs  of 
written  procedures  and  contract 
modifications.  Staff  agrees  tliat 
licensees  incur  recurring  costs  for 
periodic  revision  to  these  documents, 
but  sees  no  significant  difference  to 
these  recurring  costs  attributable  to  the 
Fibiess-For-Duty  Rule.  Costs  of  periodic 
revisions  would  accrue  even  without  the 
Fitness-For-Ehity  Rule.  Furthermore, 
only  the  costs  for  compUance  with  the 
rule  need  be  considered,  not  costs  of 
elective  changes.  The  Backfit  Analysis 
contains  only  the  one  time  cost  to 
modify  these  documents  to  meet  the  rule 
requirements. 

19.2.12  Employee  Turnover  One 
commenter  noted  that  the  NRC  seemed 
to  assume  an  employee  turnover  rate  of 
zero.  Staff  recognizes  that  newly  hired 
workers  also  would  need  orientation 
training,  but  considers  this  to  not  add  to 
the  incremental  costs  because  such 
training  is  already  part  of  the  indushy's 
existing  fitness-for-duty  programs.  Staff 
considers  the  one  time  cost  for  current 
employees  to  be  an  additional  cost 
beyond  the  current  industry  fitness-for- 
duty  costs  because  the  revisions  to  the 
industry  program  at  many  plants  will 
require  retraining  of  existing  staff  in 
these  new  procedures  and  rules  of 
employment  insofar  as  they  differ  from 
existing  fitness-for-duty  procedures  and 
rules  of  employment  Staff  disagrees 
that  any  change  to  the  mcremental  costs 
is  needed  for  employee  turnover. 
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19.2.13  Coats  of  Employee 
Assistance  Programs.  Staff  agrees  that 
the  costs  of  medical  and  counseling 
staff,  training  materials,  and  medical 
testing  and  treatment  were 
underestimated,  and  has  revised  the 
Backfit  Analysis  to  include  additional 
per8<Mmel  to  administer  the  testing  and 
training  programs,  in  addition  to  the 
additional  employee  assistance  program 
staff  provided  for  in  the  draft  analysis. 

19.2.14  Costs  of  Legal  Challenges. 
Staff  agrees  that  there  may  be  some 
costs  associated  with  these  legal 
challenges,  but  has  no  basis  for 
assessing  these  costs.  Attention  to 
quality  controls,  whose  costs  were 
included,  should  serve  to  minimize  these 
legal  costs. 

19.2.16   Indirect  Costs  to  Workers 
from  False  Positives.  The  program  has 
been  designed  to  essentially  eliminate 
false  positives  by  use  of  diverse  state  of 
the  art  testing  procedures  and  quality 
controls,  including  the  use  of  certified 
laboratories,  blind  samples,  chains  of 
custody,  and  retention  of  portions  of 
spedmena  for  retesting.  The  staff  agrees 
that  the  costs  to  an  individual  could  be 
substantial  should  such  an  event  occur 
but  has  not  included  these  indirect  costs 
in  a  quantitative  manner  for  lack  of  a 
means  for  estimating  them  fairly.  The 
NRC  has  considered  these  indirect  costs 
in  a  qualitative  sense,  and  has 
determined  that  the  benefits  warrant 
any  such  indirect  costs  (which  are 
highly  unlikely)  in  addition  to  the 
quantified  direct  costs. 

19.2.16    Benefits  Overestimated. 
Benefits  are  deaicribed  in  Items  3  and  4 
of  the  Bad^t  Analysis.  The  latter 
included  the  statement  that,  in  addition 
to  the  more  important  benefits  of 
preventing  unacceptable  risk  to  the 
public  from  radiological  releases, 
benefits  will  likely  accrue  to  licensees 
from  the  potential  reduction  in 
absenteeism,  lost  worker  productivity, 
medical  and  insurance  costs,  and  plant 
downtime.  Staff  agrees  that  these 
claimed  benefits  have  not  been 
quantified  or  docuunented.  Staff  did  not 
intend  to  imply  that  the  cost  reductions 
associated  with  these  benefits  would 
outweigh  the  costs  of  implementation  of 
the  Fitaess-For-Duty  Program,  only  that 
these  benefits  would  exist  and  would 
serve  to  somewhat  offset  the  expenses 
of  the  program.  Lack  of  quantification  of 
these  benefits  tends  to  make  the  Backfit 
Analysis  cost  increase  estimates 
conservative. 

With  respect  to  the  relationship  of 
illegal  drugs  and  impairment  of  work 
performance,  see  discussion  under  Item 
3,  Impairment  vs  Reliability,  above,  and 
NUREG/CR  5227,  "Fitness-For-Duty  in 


the  Nuclear  Power  Industry:  A  Review 
of  the  Technical  Issues." 

Summary  of  Significant  Changes  Flrom 
the  PropoMd  Rule 

The  NRC  amended  several  sections  of 
the  proposed  rule  in  response  to 
comments  received  from  the  public  on 
the  issues  and  in  response  to  questions 
raised  in  the  Notice  of  Proposed 
Rulemaking.  The  following  is  a  summary 
of  the  signmcant  changes. 

The  scope  of  the  rule  was  amended  to 
include  power  reactors  under 
construction  and  to  extend  the  date  for 
implementation  of  all  requirements  to 
180  days  after  the  effective  date  of  the 
rule. 

The  definition  of  "confirmed  positive 
test"  was  amended  to  clarify  that  the 
test  is  not  a  confirmed  positive  until  the 
Medical  Review  Officer  has  reviewed 
the  test  results.  The  Medical  Review 
Officer's  review  must  be  completed  and 
licensee  management  notified  within  10 
days  of  the  initial  presimiptive  positive 
screening  test 

The  definition  of  "suitable  inquiry" 
was  amended  to  clarify  that  a  best- 
effort  verification  of  employment  history 
is  intended.  A  conforming  amendment 
was  made  to  the  management  actions 
section  that  required  the  inquiry. 

Hie  general  performance  objectives 
were  amended  to  clearly  show  that  the 
reliabilify  and  trustworthiness  of 
nuclear  power  plant  personnel  must  also 
be  assured. 

The  requirements  for  written  policies 
and  procedures  were  amended  to 
include  a  prohibition  against  the 
consumption  of  alcohol  prior  to  and 
during  work,  and  the  requirement  to 
address  situations  where  a  person  has 
been  called  in  to  perform  unscheduled 
work. 

The  requirements  for  training  of 
escorts  have  been  amended  to  clarify 
NRC's  intent  that  escorts  need  not  be 
trained  as  supervisors. 

The  period  in  which  a  test  must  be 
performed  prior  to  the  initial  granting  of 
unescorted  access  was  specified  as  60 
days. 

The  random  testing  rate  was 
established  as  100  percent  per  year. 

The  basis  for  for-cause  tests  was 
clarified. 

NRC  testing  guidelines  modeled  after 
the  HHS  Guidelines,  have  been 
developed  as  the  standards  for  the 
collection,  protection,  and  testing  of 
specimens  for  drugs  and  alcohol. 

Licensees  will  be  required  to  certify  to 
the  NRC  that  their  fitness-for-dufy 
programs  have  been  implemented. 

Testing  laboratories  shall  be 
laboratories  certified  by  the  Department 
of  Health  and  Human  Services. 


A  requirement  has  been  added  to  limit 
access  to  the  results  of  preliminary  tests. 

Tests  for  alcohol  are  required  to  be 
performed  in  conjunction  with  other 
substance  tests.  Tests  are  to  be 
administered  by  a  breath  analysis.  A 
confirmatory  test  may  be  done  with 
another  breath  measurement  instrument, 
or  if  demanded  by  the  person  being 
tested,  by  gas  chromatography  analysis 
of  blood. 

The  requirements  for  management 
actions  were  revised  to  add  the  use  of 
alcohol  which  resulted  in  on-dufy 
impairment  as  a  subject  of  the  inquiry  to 
previous  employers. 

The  requirement  for  making  available 
information  concerning  prior  violations 
of  a  fitness-for-dufy  program  was 
amended  to  include  a  requirement  that 
the  inquiry  be  supported  by  a  signed  ' 

release  from  the  individual  being 
investigated. 

The  frequency  of  unannoimced  tests    ^ 
following  reinstatement  was  amended  to  ^ 
require  more  frequent  testing  for  the  first  ^ 
four  months. 

A  requirement  was  added  to  the 
section  on  management  actions  for 
Ucensees  to  impose  sufficient  sanctions 
for  alcohol,  prescription  drugs  and  over- 
the-counter  drugs  to  deter  substance 
substitution. 

The  appeals  process  requirements 
were  clarified. 

The  requirements  to  protect 
information  have  been  amended  to 
clarify  that  personal  information  can  be 
disclosed  to  persons  deciding  matters  on 
review  or  appeal,  to  persons  pursuant  to 
a  court  order,  and  to  auditors  (in 
addition  to  those  listed  in  the  proposed 
rule). 

Records  retention  periods  have  been 
changed  to  five  years. 

A  requirement  was  added  for 
licensees  to  periodically  submit  program 
performance  data. 

Reporting  requirements  have  been 
amended  to  include  abuse  of  alcohol 
onsite  by  a  licensed  reactor  operator  or 
supervisory  personnel. 

The  requirement  to  maintain  a  copy  of 
the  audit  report  onsite  has  been  deleted. 

Modification  of  Enforcement  Policy 

Hie  Commission  is  modifying  its 
General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,  10  CFR  Part  2,  Appendix  C 
(Enforcement  Policy)  to  reflect  the 
Commission's  new  rule  on  Fitness-For- 
Dufy.  10  CFR  Part  26.  The  changes  to  the 
Enforcement  Policy  are  being  published 
concurrenUy  with  the  new  rule. 

The  modifications  to  the  Enforcement 
Policy  are  being  made  in  Supplement  VII 
"Miscellaneous  Matters"  to  provide 
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examples  of  violations  of  fitness-foi^ 
dufy  requirements.  The  examples  are 
A.6,  B.6,  B.7,  B.&  C.6,  C.7,  Ca  C.9,  D.4, 
D.5,  and  E.4.  As  with  the  examples  in 
the  other  Supplements  to  the 
Enforcement  Policy,  the  new  examples 
are  neither  controlling  nor  exhaustive 
nor  do  they  estabUsh  new  requirements. 
The  examples  are  to  be  used  as 
guidance  in  considering  the  severity 
levels  of  violations  of  requirements. 

In  developing  the  examples,  the 
Commission  notes  that  it  is  not  the  unfit 
person  that  establishes  the  violation  but 
rather  the  licensee's  failures,  including 
those  of  its  contractors  and  vendors, 
that  create  violation.  For  example,  if  the 
licensee  has  effectively  implemented  its 
fitness-for-dufy  program  meeting  NRC 
requirements  and.  based  on  t>ehavior 
observation,  identifies  and  removes  a 
person  not  fit  for  dufy,  there  may  not  be 
a  regulatory  violation. 

The  example  for  Severify  Level  I  is  of 
very  significant  concern  because  it 
represents  the  failure  to  implement  a 
fitness-for-dufy  program.  This  example 
would  be  applicable  to  a  situation 
where  essentially  the  licensee  does  not 
have  a  program  in  place. 

The  examples  for  Severify  Level  II  are 
also  very  significant  because  they 
involve  the  failure  to  take  action  when 
there  is  the  potential  to  have  a  direct 
impact  on  safefy-related  activities. 

The  examples  for  Severify  Level  III 
are  significant  because  they  represent 
significant  individual  violations  or 
significant  breakdowns  in  basic 
elements  of  a  fitness-for-dufy  program. 
Basic  elements  include  important 
aspects  of  the  program,  such  as:  training, 
appeals,  records,  testing  integrify, 
randomness  in  testing,  audits, 
prescreening,  management  response, 
contractor  oversight  and  employee 
assistance.  A  breakdown  in  the  program 
categorized  at  a  Severify  Level  III  vvill 
normally  involve  more  tiian  one 
signficant  failure  of  a  single  element  or 
single  failures  of  a  number  of  elements. 
In  addition,  a  failure  to  ensure  that 
specimens  collected  in  accordance  with 
10  CFR  Part  26  are  not  used  for  purposes 
other  than  those  provided  by  the  nde 
without  the  permission  of  the  tested 
individual  may  also  be  considered  a 
significant  violation. 

Severify  Level  IV  and  V  violations  are 
matters  which,  while  requiring 
correction,  are  less  significant  to  the 
overall  fitness-for-dufy  program. 

Enforcement  in  Other  Licensed 
Activities 

The  Commission  notes  that  this  rule 
applies  to  10  CFR  Part  50  licensees  only, 
it  does  not  establish  standards  or 
criteria  to  be  applied  to  licensed 


activities  conducted  under  any  other 
Part  of  its  regulations.  This  limited 
application  of  Part  26  does  not  mean, 
however,  that  the  Commission  will  not 
respond  to  fitness-for-dufy  issues 
involving  other  licensees  that  affect 
health  and  safefy.  Under  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  its 
regulations,  the  Commission  may 
respond  to  such  cases  by  the  issuance  of 
appropriate  orders. 

As  explained  in  the  Commission's 
Enforcement  Policy  (see  53  FR  40027, 
Thursday,  October  13. 1988),  tiie 
Commission  may  take  enforcement 
action  where  the  conduct  of  the 
individual  places  in  question  the  NRCs 
reasonable  assurance  that  licensed 
activities  will  be  properly  conducted. 
The  Commission  may  take  enforcement 
action  for  reasons  that  would  warrant 
refusal  to  issue  a  license  on  an  original 
application.  Accordingly,  enforcement 
action  may  be  taken  regarding  matters 
that  raise  issues  of  integrify. 
competence,  fitness  for  dufy,  or  other 
matters  that  may  not  necessarily  be  a 
violation  of  specific  Commission 
requirements.  And,  in  taking  such 
enforcement  action,  the  Commission 
may  exercise  independent  discretion  as 
to  the  standard  of  fitness  for  dufy  to  be 
applied,  depending  on  the  circumstances 
of  the  case  and  the  significance  of  the 
issue  to  maintaining  reasonable 
assurance  in  the  protection  of  the  public 
health  and  safefy  in  the  use  and 
possession  of  nuclear  materials.  For 
example,  the  Commission  could  take 
action  to  modify,  revoke  or  suspend  the 
Ucense  of  an  individually  licensed 
person  seen  as  not  fit  for  dufy  on 
standards  more  strict  than  provided  in 
Part  26,  if  necessary  to  protect  the  health 
and  safefy  of  the  public  or  other 
workers.  Similarly,  the  Commission 
could  take  appropriate  action  regarding 
a  materials  licensee  where  an  employee 
was  seen  as  endangering  health  and 
safefy  because  he  or  she  was  not  fit  for 
dufy. 

Individuals  who  are  not  reliable  and 
trustworthy,  under  the  influence  of  any 
substance,  or  mentfdly  or  physically 
impaired  in  any  way  Uiat  adversely 
affects  their  abilify  to  safely  and 
competentiy  perform  their  duties,  shall 
not  be  licensed  or  permitted  to  perform 
responsible  health  and  safefy  functions. 

Supplemental  Provisions  of  the  Drug- 
Free  Workplace  Act  of  1968 

In  promulgating  this  rule  the 
Commission  has  taken  note  of  the  fact 
that  the  Congress  of  the  United  States 
has  recendy  enacted  Subtitle  D  of  Tide 
V  of  the  Anti-Drug  Abuse  Act  of  1988 
(Pub.  L  100-690,  enacted  November  18. 
1988),  entitied.  "The  Drug-Free 


Workplace  Act  of  1988."  This  law 
requires  any  person  being  awarded  a 
Government  contract  for  property  or 
services  of  a  value  of  $25,000  or  more  to 
certify  to  the  contracting  agency  that  it 
will  provide  a  drug  free  workplace  for 
the  performance  of  the  conduct  The 
precise  requirements  are  in  Section  5152 
to  5180  of  the  Anti-Drug  Abuse  Act  The 
Commission  has  compared  the 
requirements  of  the  Drug-Free 
Workplace  Act  to  the  requirements  of  its 
rule  on  Fitness-For-Dufy  and  finds  no 
inconsistency.  Any  licensee 
implementing  10  CFR  Part  26  who  may 
also  be  subject  to  Subtitie  D  should  have 
no  difficulty  meeting  the  supplemental 
provisions  of  the  latter  concerning 
notification  of  the  contracting  agency  of 
convictions  of  onsite  criminal  dnig 
activities  [Section  5152(a)(1)(D)  of  the 
Anti-Drug  Abuse  Act]  for  those 
employees  within  the  scope  of  a 
program  meeting  the  provisions  of  10 
CFR  Part  26.  Whether  or  not  any 
Ucensee  subject  to  10  CFR  Part  28  is  also 
subject  to  the  Drug-Free  Workplace  Act 
of  1988  is  a  question  that  the 
Commission  cannot  answer.  Each 
licensee  will  have  to  examine  its  own 
contractual  relationships  with  agencies 
of  the  United  States  Government  if  any, 
to  ascertain  if  those  contractual 
relationships  are  of  a  kind  that  call  the 
Drug-Free  Workplace  Act  into  play. 

Finding  of  No  Significant  Environmental 
Impact:  AvailabiUfy 

An  environmental  assessment  was 
included  in  the  notice  of  the  proposed 
rulemaking  at  53  FR  36822.  The 
Commission  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  this  rule  is  not  a  major  Federal 
action  significanUy  affecting  the  qualify 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  at  the  proposed  rule  stage, 
approval  number  3150-0146.  The  final 
rule  adds  new  information  collection 
requirements  and  increases  records 
retention  periods.  Therefore,  an 
amended  clearance  package  is  being 
submitted  to  OMB.  The  information 
collection  requirements  contained  in  the 
final  rule  will  not  become  effective  until 
they  are  approved  by  OMB. 
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Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  B  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormation,  including 
suggestions  for  reducing  this  burden,  to 
the  Records  and  Reports  Management 
Branch  (P-630).  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555: 
and  to  the  Paperworic  Reduction  Project 
(3150-0146).  Office  of  Management  and 
Budget  Washington.  DC  20503. 

Ragulatory  Analysis 

An  analysis  of  the  costs  and  benefits 
of  the  final  rule  is  included  in  the  backfit 
analysis  described  below. 


Backfit  Analysis 

Several  commenters  stated  that  the 
NRC  should  justify  the  rulemaking  under 
the  provisions  of  9  50.109(a)(3).  The  NRC 
agrees,  and  finds  that  the  rule  will 
provide  a  substantial  increase  in  the 
overall  protection  of  public  health  and 
safety,  and  that  the  direct  and  indirect 
costs  of  implementation  are  justified  in 
view  of  the  increased  protection. 

The  backfit  analysis  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW..  Washington.  DC  20555. 
Single  copies  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Regulatory  Flexibility  Act  Certiflcatioa 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.C.  805(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  new  10 
CFR  Part  28  applies  to  certain  owners 
and  operators  of  civilian  nuclear  power 
reactors  and  their  contractors.  The 
companies  that  own  power  reactor 
facilities  do  not  fall  within  the  scope  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  small 
business  size  standaids  set  out  in 
regulations  issued  by  the  Small  Business 
AdministraUon  in  13  CFR  Part  121.  Any 
costs  to  the  minor  number  of  small 
entities  affected,  i.e..  contractors,  will 
apply  only  to  those  contractor 
employees  working  at  the  nuclear  power 
reactors,  and  would  probably  be 
reimbursed  through  the  contract 


list  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust  Byproduct 
material.  Classified  information.  Civil 
penalty.  Enforcement  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalty,  Sex 
discrimination.  Source  material.  Special 
nuclear  material.  Violations.  Waste 
treatment  and  disposal. 

10  CFR  Part  26 

Alcohol  abuse.  Alcohol  testing. 
Appeals,  Chemical  testing,  Drug  abuse. 
Drug  testing,  Employee  assistance 
programs.  Fitness  for  duty,  Management 
actions.  Nuclear  power  reactors, 
Protection  of  information.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  553,  the  NRC  is 
adopting  a  new  10  CFR  Part  26.  and 
amending  10  CFR  Part  2. 

PART  2-RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINQS 

1.  The  authority  citation  for  Part  2 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161.  68  StaL  948,  as 
amended  (42  U.S.C.  2201);  sec.  201,  SB  Stat 
124Z  as  amended  (42  U.S.C.  5841). 

2.  Appendix  C  Supplement  VII.  is 
amended  by  adding  example  6  to 
paragraph  A,  examples  6. 7.  and  8  to 
paragraph  B.  examples  6,  7, 8,  and  9  to 
paragraph  C  examples  4  and  5  to 
paragraph  D,  and  example  4  to 
paragraph  E  to  read  as  follows: 

Appendix  C — General  Statement  of 
P^cy  and  Procedure  for  NRC 
Enforcement  Actions 


Supplement  VD— Severity  Categories 

A.  Severity  L  *  *  * 

6.  Failure  to  substantially  implement  the 
required  fitness-for-duty  program. '• 

B.  Severity  Q.  *  *  * 

6.  Failure  to  remove  an  individual  from 
unescorted  access  who  has  lieen  involved  in 
the  sale,  use.  or  possession  of  illegal  drugs 
Hrithin  the  protected  area  or  to  take  action  for 
on  duty  misuse  of  alcohol,  prescription  drugs', 
or  over-the-counter  drugs; 

7.  Failure  to  test  for  cause  when  observed 
behavior  within  the  protected  area  or 
credible  information  concerning  activities 
within  the  protected  area  indicates  possible 
unfitness  for  duty  based  on  drug  or  alcohol 
use;  or 


>■  The  example*  for  violations  for  fitneM-for.duty 
relate  to  violations  of  10  CFF  Part  29. 


8.  Deliberate  failure  of  the  licensee's 
Employee  Assistance  Program  to  notify 
licensee's  management  when  EAPs  staff  is 
aware  that  an  individual's  condition  may 
adversely  affect  safety  related  activities. 

C.  Severity  m.  *  *  * 

6.  Failure  to  complete  a  suitable  inquiry  on 
the  basis  of  10  CFR  Part  26.  keep  records 
concerning  the  denial  of  access,  or  respond  to 
inquiries  concerning  such  denials  such  that, 
as  a  result  of  the  failure,  a  person  previously 
denied  access  for  fitness-for-duty  reasons 
was  improperly  granted  access; 

7.  Failure  to  take  the  required  action  for  a 
person  confirmed  to  have  t>een  tested 
positive  for  illegal  drug  use  or  take  action  for 
onsite  alcohol  use;  not  amounting  to  a 
Severity  Level  0  violation: 

8.  Failure  to  assure,  as  required,  that 
contractors  or  vendors  have  an  effective 
fitness-for-duty  program;  or 

9.  Breakdown  in  the  fitness-for-duty 
program  involving  a  number  of  violations  of 
the  basic  elements  of  the  fitness-for-duty 
program  that  collectively  reflect  a  significant 
lack  of  attention  or  carelessness  towards 
meeting  the  objectives  of  10  CFR  28.10. 

D.  Severity  IV.  •  *  * 

4.  Isolated  failures  to  meet  basic  elements 
of  the  fitness-for-duty  program  not  involving 
a  Severity  Level  I,  U.  or  III  violation. 

5.  Failure  to  report  acts  of  licensed 
operators  or  supervisors  pursuant  to  10  CFR 
26.73. 

E.  Severity  V.  *  *  * 

4.  Minor  violations  of  fitness-for-duty 
requirements. 

3.  Part  26  is  added  to  10  CFR  Chapter  I 
to  read  as  follows: 

PART  26— FITNESS  FOR  DUTY 
PROGRAMS 

General  Provisions 

Sec 

26.1  Purpose. 

28.2  Scope. 

26.3  Definitions. 

26.4  Interpretations. 
26.6  Exemptions. 

26.8    Information  collection  requirements: 
OMB  approval. 

General  Performance  Objectives 

28.10    General  performance  objectives. 

Program  Elements  and  Procedures 

28.20  Written  policy  and  procedures. 

26.21  Policy  communications  and 
awareness  training. 

26.22  Training  of  supervisors  and  escorts. 

26.23  Contractors  and  vendors. 

26.24  Chemical  testing. 

28.25  Employee  assistance  programs  (EAP). 

26.27  Management  actions  and  sanctions  to 
be  imposed. 

26.28  Appeals. 

28.29  Protection  of  information. 

Inspectioas,  Records  and  Reports 

26.70  Inspections. 

26.71  Recordkeeping  requirements. 
26.73    Reporting  requirements. 
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Sac 
AudiU 

26.80    Audits. 

Enforcement 

28.90    Violations. 

Appendix  A — Guidelines  for  Nuclear  Power 
Plant  Drug  and  Alcohol  Testing 
Programs. 
Authority:  Sees.  53, 81, 103, 104. 107. 161. 66 
Stat.  930, 935. 938, 937, 939, 948,  as  amended 
(42  U.S.C.  2073,  2111,  2112,  2133,  2134,  2137, 
2201);  sees.  201.  202,  206, 88  Stat  1242, 1244, 
1246,  as  amended  (42  U.S.C  5841, 5842, 5846). 

For  the  purposes  of  sea  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273)  §§  26.20  26.21, 
26.22. 28.23,  26.24, 26.25, 26.27.  26.28, 28.29  and 
26.80  are  issued  under  sees.  161b  and  i,  68 
Stat.  948.  and  949  as  amended  [42  U.S.C. 
2201(b)  and  (i)];  26.70, 26.71,  and  26.73  are 
issued  under  sec.  161o,  68  Stat.  950,  as 
amended  [42  U.S.C.  2201(o)]. 

General  Provisions 

§26.1    Purpose. 

This  Part  prescribes  requirements  and 
standards  for  the  establishment  and 
maintenance  of  certain  aspects  of 
fitness-for-duty  programs  and 
procedures  by  the  licensed  nuclear 
power  industry. 

§26^    Scope. 

(a)  The  regulations  in  this  Part  apply 
to  licensees  authorized  to  operate  a 
nuclear  power  reactor.  Each  licensee 
shall  implement  a  fitness-for-duty 
program  which  complies  with  this  Part. 
The  provisions  of  the  fitness-for-duty 
program  must  apply  to  all  persons 
granted  unescorted  access  to  protected 
areas,  and  to  licensee,  vendor,  or 
contractor  personnel  required  to 
physically  report  to  a  licensee's 
Technical  Support  Center  (TSC)  or 
Emergency  Cfperations  Facility  (EOF)  in 
accordance  with  licensee  emergency 
plans  and  procedures.  The  regulations  in 
this  Part  do  not  apply  to  NRC 
employees,  or  to  law  enforcement 
personnel  or  offsite  emergency  fire  and 
medical  response  personnel  while 
responding  on-site. 

(b)  Certain  regulations  in  this  Part 
apply  to  licensees  holding  permits  to 
construct  a  nuclear  power  plant.  Each 
construction  permit  holder,  with  a  plant 
under  active  construction,  shall  comply 
with  sections  26.10,  26.20,  26.23,  26.70, 
and  26.73  of  this  part;  shall  implement  a 
chemical  testing  program,  including 
random  tests;  and  shall  make  provisions 
for  employee  assistance  programs, 
imposition  of  sanctions,  appeal 
procedures,  the  protection  of 
information,  and  recordkeeping. 

(c)  The  requirements  in  this  Part  must 
be  implemented  by  each  licensee 
authorized  to  construct  or  operate  a 
nuclear  power  reactor  no  later  than 


(insert  date  180  days  after  the  effective 
date  of  the  final  rule). 

926^    Definitions. 

"Aliquot"  means  a  portion  of  a 
specimen  used  for  testing. 

"Commission"  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
audiorized  representatives. 

"Confirmatory  test"  means  a  second 
analytical  procedure  to  identify  the 
presence  of  a  specific  drug  or  drug 
metabohte  which  is  independent  of  the 
initial  screening  test  and  which  uses  a 
different  technique  and  chemical 
principle  from  that  of  the  initial 
screening  test  in  order  to  ensure 
reliability  and  accuracy.  For  determining 
blood  alcohol  levels,  a  "confirmatory 
test"  means  a  second  test  using  another 
breath  alcohol  analysis  device.  Further 
confirmation  upon  demand  will  be  by 
gas  chromatography  analysis  of  blood. 

"Confirmed  positive  test"  means  the 
result  of  a  confirmatory  test  that  has 
established  the  presence  of  drugs,  drug 
metabolites,  or  alcohol  in  a  specimen  at 
or  above  the  cut-off  level,  and  that  has 
been  deemed  positive  by  the  Medical 
Review  Officer  (MRO)  after  evaluation. 
A  "confirmed  positive  test"  for  alcohol 
can  also  be  obtained  as  a  result  of  a 
confirmation  of  blood  alcohol  levels 
with  a  second  breath  analysis  without 
MRO  evaluation. 

"Contractor"  means  any  company  or 
individual  with  which  the  licensee  has 
contracted  for  woric  or  service  to  be 
performed  inside  the  protected  area 
boundary,  either  by  contract,  purchase 
order,  or  verbal  agreement. 

"Cut-off  level"  means  the  value  set  for 
designating  a  test  result  as  positive. 

"Follow-up  testing"  means  chemical 
testing  at  uinannounced  intervals,  to 
ensiue  that  an  employee  is  maintaining 
abstinence  from  the  abuse  of  drugs  or 
alcohol. 

"Illegal  drugs"  means  those  drugs 
included  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (CSA),  but 
not  when  used  pursuant  to  a  valid 
prescription  or  when  used  as  otherwise 
authorized  by  law. 

"Initial  or  screening  tests"  means  an 
immunoassay  screen  for  drugs  or  drug 
metabolites  to  eliminate  "negative" 
urine  specimens  from  further 
consideration  or  the  first  breathalyzer 
test  for  alcohol.  Initial  screening  may  be 
performed  at  the  licensee's  testing 
facility;  a  second  screen  and 
confirmation  testing  for  drugs  or  drug 
metabolites  must  be  conducted  by  a 
HHS-certified  laboratory. 

"Medical  Review  Officer"  means  a 
licensed  physician  responsible  for 
receiving  laboratory  results  generated 
by  an  employer's  drug  testing  program 


who  has  Icnowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  imd  evaluate  an 
individual's  positive  test  result  together 
with  his  or  her  medical  history  and  any 
other  relevant  biomedical  information. 

"Protected  area"  has  the  same 
meaning  as  in  S  73.2(g)  of  this  chapter,  an 
area  encompassed  by  physical  barriers 
and  to  whid)  access  is  controlled 

"Random  test"  means  a  system  of 
unannounced  drug  testmg  administered 
in  a  statistically  random  manner  to  a 
group  so  that  all  persons  within  that 
group  have  an  equal  probability  of 
selection. 

"Suitable  inquiry"  means  best-effort 
verification  of  employment  history  for 
the  past  five  years,  but  in  no  case  less 
than  three  years,  obtained  through 
contacts  with  previous  employers  to 
determine  if  a  person  was,  in  the  past 
tested  positive  for  illegal  drugs,  subject 
to  a  plan  for  treating  substance  abuse, 
removed  from,  or  made  ineligible  for 
activities  within  the  scope  of  10  CFR 
Part  26,  or  denied  unescorted  access  at 
any  other  nuclear  power  plant  or  other 
employment  in  accordance  with  a 
fitness-for-duty  policy. 

"Vendor"  means  any  company  or 
individual,  not  under  contract  to  a 
licensee,  providing  services  in  protected 
areas. 

§  26.4    Inteipretations. 

Except  as  specifically  authorized  by 
the  Commission  in  wridng,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  Part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be  binding 
upon  the  Commission. 

fi  26.6    ExinpBoos. 

The  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of  the 
regulations  in  this  Part  as  it  determines 
are  authorized  by  law  and  will  not 
endanger  life  or  property  or  the  common 
defense  and  security  and  are  otherwise 
in  the  public  interest 

S  26.8    Information  coHectton 
requirements:  OMB  approvaL 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  Part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  OMB  has  approved  the 
information  collection  requirements 
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contained  in  this  Part  under  control 
number  3150-0140. 

(b)  The  approved  infoimation 
collecti(Hi  requirements  contained  in  this 
Part  appear  in  St  28.2a  28.21. 28.22. 
28.23,  28.24,  28.27,  2&29,  28.7a  28.71. 
28.73,  28.80  and  Appendix  A. 

(c)  The  total  burden  for  these 
recordkeeping  requirements  is  estimated 
to  be  313  hours  per  site  per  year.  In 
implementing  the  recordkeeping 
requirements  the  affected  licensee  shall 
report  to  the  Commission  any  comments 
concerning  the  accuracy  of  the  estimate 
and  any  suggestions  for  reducing  the 
burden. 

Genaral  Perfoimonoe  Objecdvas 

§26.10    Oenfal  pffonwnc*  obiecHv— . 

Fitness-for-duty  programs  must 

(a)  Provide  reasonable  assurance  that 
nuclear  power  plant  personnel  will 
perform  their  tasks  in  a  reliable  and 
trustworthy  maimer  and  are  not  under 
the  influence  of  any  substance,  legal  or 
illegal  or  mentally  or  physically 
impaired  from  any  cause,  which  in  any 
way  adversely  affects  their  ability  to 
safely  and  competently  perform  their 
duties; 

(b)  Provide  reasonable  measures  for 
the  early  detection  of  persons  who  are 
not  fit  to  perform  activities  within  the 
scope  of  this  Part;  and 

(c)  Have  a  goal  of  achieving  a  dnig- 
free  workplace  and  a  workplace  free  of 
the  effects  of  such  substances. 

Program  Elements  and  Procedures 

928.20    Written  policy  and  procedUTM. 

Each  licensee  subject  to  this  Part  shall 
establish  and  implement  written  policies 
and  procedures  designed  to  meet  the 
general  performance  objectives  and 
specific  requirements  of  this  Part  Each 
licensee  shall  retain  a  copy  of  the 
current  written  policy  and  procedures  as 
a  record  until  the  Commission 
terminates  each  license  for  which  the 
policy  and  procedures  were  developed 
and.  if  any  portion  of  the  policies  and 
procedures  are  superseded,  retain  the 
superseded  material  for  three  years  after 
each  change.  As  a  minimum,  written 
policies  and  procedures  must  address 
fitness  for  duty  through  the  following: 

(a)  An  overall  description  of  licensee 
policy  on  fitness  for  duty.  The  policy 
must  address  use  of  illegal  drugs  and 
abuse  of  legal  drugs  (e.g.,  alcohol, 
prescription  and  over-the-counter 
drugs).  Written  policy  dociunents  must 
be  in  sufficient  detail  to  provide  affected 
individuals  with  information  on  what  is 
expected  of  them,  and  what 
consequences  may  result  from  lack  of 
adherence  to  the  policy.  As  a  minimum. 


the  written  policy  must  prohibit  the 
consumption  of  alcohol— 

(1)  Within  an  abstinence  period  of  at 
least  5  hours  preceding  any  scheduled 
working  tour,  and 

(2)  During  the  period  of  any  working 
tour. 

Licensee  policy  should  also  address 
other  factors  that  could  affect  fitness  for 
duty  such  as  mental  stress,  fatigue  and 
illness. 

(b)  A  description  of  progrtmis  which 
are  available  to  personnel  desiring 
assistance  in  dealing  with  drug,  alcohol 
or  other  problems  that  could  adversely 
affect  the  performance  of  activities 
within  the  scope  of  this  Part 

(c)  Procedures  to  be  utilized  in  testing 
for  drugs  and  alcohol,  including 
procedures  for  protecting  the  employee 
and  the  integri^  of  the  specimen,  and 
the  quality  controls  used  to  ensure  the 
test  results  are  valid  and  attributable  to 
the  correct  individufd. 

(d)  A  description  of  immediate  and 
foUow-on  actions  which  will  be  taken, 
and  the  procedures  to  be  utilized,  in 
those  cases  where  employees,  vendors, 
or  contractors  assigned  to  duties  within 
the  scope  of  this  Part  are  determined  to 
have  been  involved  in  the  use,  sale,  or 
possession  of  illegal  drugs;  or  to  have 
consumed  alcohol  during  the  mandatory 
pre-work  abstinence  period,  while  on 
duty,  or  to  excess  prior  to  reporting  to 
duty  as  demonstrated  with  a  test  that 
can  be  used  to  determine  blood  alcohol 
concentration. 

(e)  A  procedure  that  will  ensure  that 
persons  called  in  to  perform  an 
unscheduled  working  tour  are  fit  to 
perform  the  task  assigned  As  a 
fninimiim,  this  procedure  must — 

(1)  Require  a  statement  to  be  made  by 
a  called-in  person  as  to  whether  he  or 
she  has  consumed  alcohol  within  the 
length  of  time  stated  in  the  pre-duty 
abstinence  policy; 

(2)  If  alcohol  has  been  consumed 
within  this  period,  require  a 
determination  of  fitness  for  duty  by 
breath  analysis  or  other  means;  and 

(3}  Require  the  establishment  of 
controls  and  conditions  under  which  a 
person  who  has  been  called-in  can 
perform  work,  if  necessary,  although 
alcohol  has  been  consumed. 
Consumption  of  alcohol  during  the 
abstinence  period  shall  not  by  itself 
preclude  a  licensee  from  using 
individuals  needed  to  respond  to  an 
emergency. 

(f)  The  Commission  may  at  any  time 
review  the  licensee's  written  policy  tmd 
procediu^s  to  assure  that  they  meet  the 
performance  objectives  of  this  Part 


S  28.21    Po8cy  conwminlcatlona  and 
awar  enass  trailnlno. 

(a)  Persons  assigned  to  activities 
within  the  scope  of  this  Part  shall  be 
provided  with  appropriate  training  to 
ensure  they  understand — 

(1)  Licensee  policy  and  procedures, 
including  the  methods  that  will  be  used 
to  implement  the  poUcy; 

(2)  The  personal  and  public  health  and 
safety  hazards  associated  with  abuse  of 
drugs  and  misuse  of  alcohol; 

(3)  The  effect  of  prescription  and  over- 
the-counter  drugs  and  dietary  conditions 
on  job  performance  and  on  chemical  test 
results,  and  the  role  of  the  Medical 
Review  Officer, 

(4)  Employee  assistance  programs 
provided  by  the  licensee;  and 

(5]  What  is  expected  of  them  and 
what  consequences  may  result  trom  lack 
of  adherence  to  the  policy, 

(b)  Initial  training  must  be  completed 
prior  to  assignment  to  activities  within 
the  scope  of  this  Part.  Refresher  training 
must  be  completed  on  a  nominal  12 
month  frequency  or  more  frequently 
where  the  need  is  indicated.  A  record  of 
the  training  must  be  retained  for  a 
period  of  at  least  three  years. 

S  26.22   Training  of  suparvisors  and 
•scortt. 

(a)  Managers  and  supervisors  of 
activities  within  the  scope  of  this  Part 
must  be  provided  appropriate  training  to 
ensure  they  understand^ 

(1)  Their  role  and  responsibilities  in 
implementing  the  program; 

(2)  The  roles  and  responsibilities  of 
others,  such  as  the  personnel,  medical, 
and  employee  assistance  program  staffs; 

(3)  Techniques  for  recognizing  drugs 
and  indications  of  the  use,  sale,  or 
possession  of  drugs; 

(4]  Behavioral  observation  techniques 
for  detecting  degradation  in 
performance,  impairment  or  changes  in 
employee  behavior;  and 

(5)  Procedures  for  initiating 
appropriate  corrective  action,  to  include 
referral  to  the  employee  assistance 
program. 

fb]  Persons  assigned  to  escort  duties 
shall  be  provided  appropriate  training  in 
techniques  for  recognizing  drugs  and 
indications  of  the  use,  sale,  or 
possession  of  drugs,  techniques  for 
recognizing  aberrant  behavior,  and  the 
procedures  for  reporting  problems  to 
supervisory  or  security  personnel. 

(c)  Initial  training  must  be  completed 
prior  to  assignment  of  duties  within  the 
scope  of  this  Part  and  within  3  months 
after  initial  supervisory  assignment  as 
applicable.  Refresher  training  must  be 
completed  on  a  nominal  12  month 
frequency,  or  more  frequently  where  the 
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need  is  indicated.  A  record  of  the 
training  must  be  retained  for  a  period  of 
at  least  three  years. 

926.23  Contractors  and  vandors. 

(a)  All  contractor  and  vendor 
personnel  performing  activities  within 
the  scope  of  this  Part  for  a  licensee  must 
be  subject  to  either  the  licensee's 
program  relating  to  fitness  for  duty,  or  to 
a  program,  formally  reviewed  and 
approved  by  the  licensee,  which  meets 
the  requirements  of  this  Part  Written 
agreements  between  licensees  and 
contractors  or  vendors  for  activities 
within  the  scope  of  this  Part  must  be' 
retained  for  the  life  of  the  contract  and 
will  clearly  show  that — 

(1)  The  contractor  or  vendor  is 
responsible  to  the  licensee  for  adhering 
to  the  licensee's  fitness-for-duty  policy, 
or  maintaining  and  adhering  to  an 
effective  fitness-for-duty  program;  which 
meets  the  standards  of  this  Part  and 

(2)  Personnel  having  been  denied 
access  or  removed  from  activities  within 
the  scope  of  this  Part  at  any  nuclear 
power  plant  for  violations  of  a  fitness- 
for-duty  policy  will  not  be  assigned  to 
work  within  the  scope  of  this  Part 
without  the  knowledge  and  consent  of 
the  licensee. 

(b)  Each  licensee  subject  to  this  Part 
shall  assure  that  contractors  whose  own 
fitness-for-duty  programs  are  relied  on 
by  the  licensee  adhere  to  an  effective 
program,  which  meets  the  requirements 
of  this  Part  and  shall  conduct  audits 
pursuant  to  S  26.80  for  this  purpose. 

926.24  CtMmlcal  tasttng. 

(a)  To  provide  a  means  to  deter  and 
detect  substance  abuse,  the  licensee 
shall  implement  the  following  chemical 
testing  programs  for  persons  subject  to 
this  Part 

(1)  Testing  within  60  days  prior  to  the 
initial  granting  of  unescorted  access  to 
protected  areas  or  assignment  to 
activities  within  the  scope  of  this  Part 

(2)  Unannounced  tests  imposed  in  a 
random  manner.  The  tests  must  be 
administered  so  that  a  person 
completing  a  test  is  immediately  eligible 
for  another  unannounced  test.  As  a 
minimum,  tests  must  be  administered  on 
a  nominal  weekly  frequency  and  at 
various  times  during  the  day.  Random 
testing  shall  be  conducted  at  a  rate 
equal  to  at  least  100  percent  of  the 
workforce. 

(3)  Testing  for-cause,  i.e.,  as  soon  as 
possible  following  any  observed 
behavior  indicating  possible  substance 
abuse;  after  accidents  involving  a  failure 
in  individual  performance  resulting  in 
personal  injury,  in  a  radiation  exposure 
or  release  of  radioactivity  in  excess  of 
regxilatory  limits,  or  actual  or  potential 


substantial  degradations  of  the  level  of 
safety  of  the  plant  if  there  is  reasonable 
suspicion  that  the  woricer's  behavior 
contributed  to  the  event  or  after 
receiving  credible  information  that  an 
individual  is  abusing  drugs  or  alcohol. 

(4)  Follow-up  testing  on  an 
unannounced  basis  to  verify  continued 
abstention  from  the  use  of  substances 
covered  under  this  Part 

(b)  Testing  for  drugs  and  alcohol  must 
at  a  minimum,  conform  to  the 
"Guidelines  for  Nuclear  Power  Plant 
Drug  and  Alcohol  Testing  Programs," 
issued  by  the  Nuclear  Regulatory 
Commission  and  appearing  in  Appendix 
A  to  this  rule,  hereinafter  referred  to  as 
the  NRC  Guidelines.  Licensees,  at  their 
discretion,  may  implement  programs 
with  more  stringent  standards  (e.g., 
lower  cutoff  levels,  broader  panel  of 
drugs).  All  requirements  in  this  Part 
apply  to  persons  who  fail  a  more 
stringent  standard,  but  do  not  test 
positive  under  the  NRC  Guidelines; 
management  actions  must  be  the  same 
as  if  the  individual  failed  the  NRC 
standards. 

(c)  Licensees  shall  test  for  all 
substances  described  in  paragraph  2.1(a) 
of  the  NRC  Guidelines.  In  addition, 
licensees  may  consult  with  local  law 
enforcement  authorities,  hospitals,  and 
drug  counseling  services  to  determine 
whether  other  substances  with  abuse 
potential  are  being  used  in  the 
geographical  locale  of  the  facihty  and 
the  local  woricforce.  When  appropriate, 
other  substances  so  identified  may  be 
added  to  the  panel  of  substances  for 
testing.  Appropriate  cutoff  limits  must 
be  established  by  the  Ucensee  for  these 
substances. 

(d)  Licensees  may  conduct  initial 
screening  tests  of  an  aliquot  prior  to 
forwarding  selected  specimens  to  a 
laboratory  certified  by  the  Department 
of  Health  and  Human  Services,  provided 
the  licensee's  staff  possesses  the 
necessary  training  and  skills  for  the 
tasks  assigned,  their  qualifications  are 
documented,  and  adequate  quality 
controls  are  implemented.  Quahty 
control  procedures  for  initial  screening 
tests  by  a  licensee's  testing  facility  must 
include  the  processing  of  blind 
performance  test  specimens  and  the 
submission  to  the  HHS-certified 
laboratory  of  a  sampling  of  specimens 
initially  tested  as  negative.  Access  to 
the  results  of  preliminary  tests  must  be 
limited  to  the  licensee's  testing  staff,  the 
Medical  Review  Officer,  the  Fitness-For- 
Duty  Program  Manager,  and  employee 
assistance  program  staff  when 
appropriate. 

(e)  "The  Medical  Review  Officer's 
review  of  the  test  results  must  be 
completed  and  licensee  management 


notified  within  10  days  of  the  initial 
presumptive  positive  screening  test 

(f)  All  testing  of  specimens  for  urine 
drug  testing,  except  onsite  testing  under 
paragraph  (d)  above,  must  be  performed 
in  a  laboratory  certified  by  the  U.S. 
Department  of  Health  and  Human 
Services  for  that  purpose  consistent 
with  its  standards  and  procedures  for 
certification.  Except  for  suspect 
specimens  submitted  for  special 
processing  (Section  2.7(d)  of  Appendix 
A),  all  specimens  sent  to  certifi^ 
laboratories  shall  be  subject  to  initial 
screening  by  the  laboratory  and  all 
specimens  screened  as  presumptively 
positive  shall  be  subject  to  confirmation 
testing  by  the  laboratory.  Licensees 
shall  submit  blind  p>erformance  test 
specimens  to  certified  laboratories  in 
accordance  with  the  NRC  Guidelines 
(Appendix  A). 

(g)  Tests  for  alcohol  must  be 
administered  by  breath  analysis  using 
breath  alcohol  analyses  devices  meeting 
evidential  standards  described  in 
Section  2.7(0)(3)  of  Appendix  A.  A 
breath  alcohol  content  indicating  a 
blood  alcohol  concentration  of  0.04 
percent  or  greater  must  be  a  positive 
test  result  The  confirmatory  test  for 
alcohol  shall  be  done  with  another 
breath  measurement  instrument  Should 
the  person  demand  further  confirmation, 
the  test  must  be  a  gas  chromatography 
analysis  of  blood. 

§  26.25    Employaa  assistanca  programs 
(EAP). 

Each  licensee  subject  to  this  Part  shall 
maintain  an  employee  assistance 
program  to  strengthen  fitness-for-duty 
programs  by  offering  assessment  short- 
term  counseling,  referral  services,  and 
treatment  monitoring  to  employees  with 
problems  that  could  adversely  affect  the 
performance  of  activities  within  the 
scope  of  this  Part.  Employee  assistance 
programs  should  be  designed  to  achieve 
early  intervention  and  provide  for 
confidential  assistance.  The  employee 
assistance  program  staff  shall  inform 
licensee  management  when  a 
determination  has  been  made  that  any 
individual's  condition  constitutes  a 
hazard  to  himself  or  herself  or  others 
(including  those  who  have  self-referred). 

S  26.27    Managemant  actions  and 
sanctions  to  be  hnposad. 

(a)  Prior  to  the  initial  granting  of 
unescorted  access  to  a  protected  area  or 
the  assignment  to  activities  within  the 
scope  of  this  Part  to  any  person,  the 
licensee  shall  obtain  a  written  statement 
from  the  individual  as  to  whether 
activities  within  the  scope  of  this  Part 
were  ever  denied  the  individual.  The 


24498 


Federal  Register  /  Vol.  54.  No.  108  /  Wednesday,  June  7,  1989  /  Rules  and  Regulations 


licensee  shall  complete  a  suitable 
inquiry  on  a  best-efforts  basis  to 
determine  if  that  person  was,  in  the 
past,  tested  positive  for  drugs  or  use  of 
alcohol  that  resulted  in  on-outy 
impairment  subject  to  a  plan  for 
treating  substance  abuse  (except  for 
self-referral  for  treatment),  or  removed 
from  activities  within  the  scope  of  this 
Part,  or  denied  unescorted  access  at  any 
other  nuclear  power  plant  in  accordance 
with  a  fitness-for-duty  policy.  If  such  a 
record  is  established,  the  new 
assignment  to  activities  within  the  scope 
of  this  Part  or  granting  of  unescorted 
access  must  be  based  upon  a 
management  and  medicial  determination 
of  Gtness  for  duty  and  the  establishment 
of  an  appropriate  foUow-up  testing 
program,  provided  the  restrictions  of 
paragraph  (b)  of  this  section  nre 
observed.  To  meet  this  requirement,  the 
identity  of  persons  denied  unescorted 
access  or  removed  under  the  provisions 
of  this  Part  and  the  circumstances  for 
such  denial  or  removal,  including  test 
results,  will  be  made  available  in 
response  to  a  licensee's,  contractor's,  or 
vendor's  inquiry  supported  by  a  signed 
release  from  the  individual.  Failure  to 
list  reasons  for  removal  or  revocation  of 
unescorted  access  shall  be  sufficient 
cause  for  denial  of  unescorted  access. 
Temporary  access  provisions  shall  not 
be  affected  by  this  Part  provided  that 
the  prospective  worker  passes  a 
chemical  test  conducted  according  to 
the  requirements  of  2e.24(a)(l). 

(b)  Each  licensee  subject  to  this  Part 
shall,  as  a  minimum,  take  the  following 
actions.  Nothing  herein  shall  prohibit 
the  licensee  from  taking  more  stringent 
action. 

'    (1)  Impaired  workers,  or  those  whose 
fitness  may  be  questionable,  shall  be 
removed  from  activities  within  the  scope 
of  this  Part,  and  may  be  returned  only 
after  determined  to  be  fit  to  safely  and 
competently  perform  activities  within 
the  scope  of  this  Part. 

(2)  Lacking  any  other  evidence  to 
indicate  the  use,  sale,  or  possession  of 
illegal  drugs  onsite,  a  confirmed  positive 
test  result  must  be  presumed  to  be  an 
indication  of  offsite  drug  use.  The  first 
confirmed  positive  test  must,  as  a 
minlTniim,  result  in  immediate  removal 
from  activities  within  the  scope  of  this 
Part  for  at  least  14  days  and  referral  to 
the  EAP  for  assessment  and  counseling 
during  any  suspension  period.  Plans  for 
treatment  follow-up,  and  futiue 
employment  must  be  developed,  and 
any  rehabilitation  program  deemed 
appropriate  must  be  initiated  during 
such  suspension  period.  Satisfactory 
management  and  medical  assurance  of 
the  individual's  fitness  to  adequately 


perform  activities  within  the  scope  of 
this  Part  must  be  obtained  before 
permitting  the  individual  to  be  returned 
to  these  activities.  Any  subsequent 
confirmed  positive  test  must  result  in 
removal  from  unescorted  access  to 
protected  areas  and  activities  within  the 
scope  of  tliis  Part  for  a  minimum  of  three 
years  from  the  date  of  removal. 

(3)  Any  individual  determined  to  have 
been  involved  in  the  sale,  use,  or 
possession  of  illegal  drugs  while  within 
a  protected  area  of  any  nuclear  power 
plant  must  be  removed  from  activities 
within  the  scope  of  this  Part.  The 
individual  may  not  be  granted 
unescorted  access  to  protected  areas  or 
assigned  to  activities  within  the  scope  of 
this  Part  for  a  minimum  of  five  years 
bom  the  date  of  removal. 

(4)  Persons  removed  for  periods  of 
three  years  or  more  under  the  provisions 
of  paragraphs  (b)  (2)  and  (3)  of  this 
section  for  the  illegal  sale,  use  or 
possession  of  drugs  and  who  would 
have  been  removed  under  the  ciurent 
standards  of  a  hiring  licensee,  may  be 
granted  unescorted  access  and  assigned 
duties  within  the  scope  of  this  Part  by  a 
licensee  subject  to  this  Part  only  when 
the  hiring  licensee  receives  satisfactory 
medical  assurance  that  the  person  has 
abstained  from  drugs  for  at  least  three 
years.  Satisfactory  management  and 
medical  assurance  of  the  individual's 
fitness  to  adequately  perform  activities 
«vithin  the  scope  of  this  Part  must  be 
obtained  before  permitting  the 
individual  to  perform  activities  within 
the  scope  of  this  Part.  Any  person 
granted  unescorted  access  or  whose 
access  is  reinstated  under  these 
provisions  must  be  given  unannounced 
foUow-up  tests  at  least  once  every 
month  for  four  months  and  at  least  once 
every  three  months  for  the  next  two 
years  and  eight  months  after  unescorted 
access  is  reinstated  to  verify  continued 
abstinence  from  proscribed  substances. 
Any  confirmed  use  of  drugs  through  this 
process  or  any  other  determination  of 
subsequent  involvement  in  the  sale,  use 
or  possession  of  illegal  substances  must 
result  in  permanent  denial  of  unescorted 
access. 

(5)  Paragraphs  (b)  (2),  (3),  and  (4)  of 
this  section  do  not  apply  to  alcohol, 
valid  prescriptions,  or  over-the-counter 
drugs.  Licensee  sanctions  for  confirmed 
misuse  of  alcohol,  valid  prescription, 
and  over-the-counter  drugs  shall  be 
sufficient  to  deter  abuse  of  legally 
obtainable  substances  as  a  substitute 
for  abuse  of  proscribed  drugs. 

(c)  Refusal  to  provide  a  specimen  for 
testing  and  resignation  prior  to  removal 
for  violation  of  company  fitness-for-duty 
policy  concerning  drugs  must  be 


recorded  as  removals  for  cause.  These 
records  must  be  retained  for  the  purpose 
of  meeting  the  requirements  of 
S  26.27(a). 

(d)  If  a  licensee  has  a  reasonable 
belief  that  an  NRC  employee  may  be 
under  the  influence  of  any  substance,  or 
otherwise  unfit  for  duty,  the  licensee 
may  not  deny  access  but  shall  escort  the 
individual.  In  any  instance  of  this 
occurrence,  the  appropriate  Regional 
Administrator  must  be  notified 
immediately  by  telephone.  Ehiring  other 
than  normal  working  hours,  the  NRC 
Operations  Center  must  be  notified. 

§26.28   Appeal*. 

Each  licensee  subject  to  this  Part  and 
each  contractor  or  vendor  implementing 
a  fitness-for-duty  program  under  the 
provisions  of  S  26.23,  shall  establish  a 
procedure  for  licensee  and  contractor  or 
vendor  employees  to  appeal  a  positive 
alcohol  or  drug  determination.  The 
procedure  must  provide  notice  and  an 
opportunity  to  respond  and  may  be  an 
impartial  internal  management  review. 
A  licensee  review  procedure  need  not 
be  provided  to  employees  of  contractors 
or  vendors  when  the  contractor  or 
vendor  is  administering  his  ovm  alcohol 
and  drug  testing. 

§  26.^    Protection  of  information. 

(a)  Each  licensee  subject  to  this  Part, 
who  collects  personal  information  on  an 
individual  for  the  purpose  of  complying 
with  this  Part  shall  establish  and 
maintain  a  system  of  files  and 
procedures  for  the  protection  of  the 
personal  information.  This  system  must 
be  maintained  until  the  Commission 
terminates  each  license  for  which  the 
system  was  developed. 

(b)  Licensees,  contractors,  and 
vendors  shall  not  disclose  the  personal 
information  collected  and  maintained  to 
persons  other  than  assigned  Medical 
Review  Officers,  other  licensees  or  their 
authorized  representatives  legitimately 
seeking  the  information  as  required  by 
this  Part  for  unescorted  access  decisions 
and  who  have  obtained  a  release  fit)m 
current  or  prospective  employees  or 
contractor  personnel,  NRC 
representatives,  appropriate  law 
ei^orcement  officials  under  court  order, 
the  subject  individual  or  his  or  her 
representative,  or  to  those  licensee 
representatives  who  have  a  need  to 
have  access  to  the  information  in 
performing  assigned  duties,  including 
audits  of  licensee's,  contractor's,  and 
vendor's  programs,  to  persons  deciding 
matters  on  review  or  appeal,  and  to 
other  persons  pursuant  to  court  order. 
This  section  does  not  authorize  the 
licensee,  contractor,  or  vendor  to 
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withhold  evidence  of  criminal  conduct 
bom  law  enforcement  officials. 

Inspections,  Rocords,  and  Reports 

S  26.70    Inspections. 

(a)  Each  licensee  subject  to  this  Part 
shall  permit  duly  authorized 
representatives  of  the  Commission  to 
inspect  copy,  or  take  away  copies  of  its 
records  and  inspect  its  premises, 
activities,  and  personnel  as  may  be 
necessary  to  accomplish  the  purposes  of 
this  Part. 

(b)  Written  agreements  between 
licensees  and  their  contractors  and 
vendors  must  clearly  show  that  the — 

(1)  Licensee  is  responsible  to  the 
Commission  for  maintaining  an  effective 
fitness-for-duty  program  in  accordance 
with  this  Part;  and 

(2)  Duly  authorized  representatives  of 
the  Commission  may  inspect  copy,  or 
take  away  copies  of  any  licensee, 
contractor,  or  vendor's  documents, 
records,  and  reports  related  to 
implementation  of  the  licensee's, 
contractor's,  or  vendor's  fitness-for-duty 
program  under  the  scope  of  the 
contracted  activities. 

S  26.71    Recordkeeping  requirements. 

Each  licensee  subject  to  this  Part  and 
each  contractor  and  vendor 
implementing  a  licensee  approved 
program  under  the  provisions  of  §  26.23 
shall— 

(a)  Retain  records  of  inquiries 
conducted  in  accordance  with  S  26.27(a). 
that  result  in  the  granting  of  unescorted 
access  to  protected  areas,  until  five 
years  following  termination  of  such 
access  authorizations; 

(b)  Retain  records  of  confirmed 
positive  test  results  which  are  concurred 
in  by  the  Medical  Review  Officer,  and 
the  related  personnel  actions  for  a 
period  of  at  least  five  years; 

(c)  Retain  records  of  persons  made 
ineligible  for  three  years  or  longer  for 
assignment  to  activities  within  the  scope 
of  this  Part  tmder  the  provisions  of 

S  26.27(b)  (2),  (3).  (4)  or  (c).  until  the 
Commission  terminates  each  license 
under  which  the  records  were  created; 
and 

(d)  Collect  and  compile  fitness-for- 
duty  program  performance  data  on  a 
standard  form  and  submit  this  data  to 
the  Commission  within  60  days  of  the 
end  of  each  6  month  reporting  period 
(January-June  and  July-December).  The 
data  for  each  site  (corporate  and  other 
support  staff  locations  may  be 
separately  consolidated)  shall  include: 
random  testing  rate;  drugs  tested  for  and 
cut-off  levels,  including  results  of  tests 
using  lower  cut-off  levels  and  tests  for 
other  drugs;  workforce  populations 
tested;  numbers  of  tests  and  results  by 


population  and  type  of  test  (i.e.,  pre- 
badgjng,  random,  for-cause,  eta); 
substances  identified;  summary  of 
management  actions;  and  a  list  of  events 
reported.  The  data  must  be  analyzed 
and  appropriate  actions  taken  to  correct 
program  weaknesses.  The  data  and 
analysis  must  be  retained  for  three 
years. 

S  26.73    nepoiling  re<|ulrenients. 

(a)  Each  licensee  subject  to  this  Part 
shall  inform  the  Commission  of 
significant  fitness-for-duty  events 
including: 

(1)  Sale,  use,  or  possession  of  illegal 
drugs  within  the  protected  area  and, 

(2)  Any  acts  by  any  person  licensed 
\mder  10  CFR  Part  55  to  operate  a  power 
reactor  or  by  any  supervisory  personnel 
assigned  to  perform  duties  within  the 
scope  of  this  Part — 

(i)  Involving  the  sale,  use,  or 
possession  of  a  controlled  substance, 

(ii)  Resulting  in  confirmed  positive 
tests  on  such  persons, 

(ill)  Involving  use  of  alcohol  within  the 
protected  area,  or 

(iv)  Resulting  in  a  determination  of 
unfitness  for  scheduled  work  due  to  the 
consumption  of  alcohol. 

(b)  Notifications  must  be  made  to  the 
NRC  Operations  Center  by  telephone 
within  24  hours  of  the  discovery  of  the 
event  by  the  licensee. 

(c)  Fitness-for-duty  events  shall  be 
reported  under  this  section  rather  than 
reported  under  the  provisions  of  §  73.71. 

(d)  By  (insert  date  180  days  after  the 
effective  date  of  the  final  rule)  each 
licensee  shall  certify  to  the  NRC  that  it 
has  implemented  a  fitness-for-duty 
program  that  meets  the  requirements  of 
10  CFR  Part  26.  The  certification  shall 
describe  any  Ucensee  cut-off  levels  more 
stringent  than  those  imposed  by  this 
Part 

Audits 
§26.80    Audit*. 

(a)  Each  licensee  subject  to  this  Part 
shall  audit  the  fitness-for-duty  program 
nominally  every  12  months,  in  addition, 
audits  must  be  conducted,  nominally 
every  12  months,  of  those  portions  of 
fitness-for-duty  programs  implemented 
by  contractors  and  vendors.  Licensees 
may  accept  audits  of  contractors  and 
vendors  conducted  by  other  licensees 
and  need  not  re-audit  the  same 
contractor  or  vendor  for  the  same  period 
of  time.  Each  sharing  utility  shall 
maintain  a  copy  of  the  audit  report  to 
include  findings,  recommendations  and 
corrective  actions.  Licensees  retain 
responsibility  for  the  effectiveness  of 
contractor  and  vendor  programs  and  the 
implementation  of  appropriate 
corrective  action. 


(b)  Audits  must  focus  on  the 
effectiveness  of  the  program  and  be 
conducted  by  individuals  qualified  in 
the  8ubject(8)  being  audited,  and 
independent  of  both  fitness-for-duty 
program  management  and  personnel 
directly  responsible  for  implementation 
of  the  fitness-for-duty  program. 

(c)  The  result  of  the  audit  along  with 
recommendations,  if  any,  must  be 
documented  and  reported  to  senior 
corporate  and  site  management  The 
resolution  of  the  audit  findings  and 
corrective  actions  must  be  documented. 
These  documents  must  be  retained  for 
three  years.  NRC  Guidelines  require 
licensee  audits  of  HHS-certified 
laboratories  as  described  in  Appendix 
A. 

Enforcement 

§26J0    VldationsL 

(a)  An  injunction  or  other  court  order 
may  be  obtained  to  prohibit  a  violation 
of  any  provision  of — 

(1)  The  Atomic  Energy  Act  of  19S4,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974;  or 

(3)  Any  regulation  or  order  issued 
under  these  Acts. 

(b)  A  court  order  may  be  obtained  for 
the  payment  of  a  ci\'il  penalty  imposed 
under  section  234  of  the  Atomic  Energy 
Act  of  1954,  for  violations  of — 

(1)  Section  53,  57,  62,  63.  81,  82. 101, 
103, 104, 107,  or  109  of  the  Act 

(2)  Section  206  of  the  Energy 
Reorganization  Act  of  1974; 

(3)  Any  rule,  regulation,  or  order 
issued  under  these  Sections; 

(4)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  these 
Sections;  or 

(5)  Any  provisions  for  which  a  license 
may  be  revoked  under  section  186  of  the 
Atomic  Ene^  Act  of  1954. 

(c)  Any  person  who  willfully  violates 
any  provision  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  or  any  regulation 
or  order  issued  under  the  requirements 
of  the  Act  include  regulations  under  this 
Part  may  be  guilty  of  a  crime  and,  upon 
convictioDs  may  be  punished  by  fine  or 
imprisonment  or  both,  as  provided  by 
law. 

Appendix  A — Guidelines  for  Nuclear 
Power  Plant  Drug  and  Alcohol  Testing 
Programs 

Subpart  A — General 
Applicability 


1.1 
1.2 


Definitions 


Subpart  B— Scientific  and  Technical 
Requirements 

2.1  The  Substances 

2.2  General  Administration  of  Testing 
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2J  Preventing  Subveraion  of  Teating 

2.4  Spedmen  Collection  Procedures 

2.5  HHS-Certifled  Laboratory  Penoonel 
24  Licensee  Teatlns  Fadlity  Peraonnel 
2.7  Laboratory  and  Teating  Facility 

Analysis  Procedures 

ZB  QuaUty  Assurance  and  QuaUtv  Control 

241  Reporting  and  Review  of  Results 

Subpart  C— Employee  Protection 

3.1  Protection  of  Employee  Records 

3.2  Individual  Access  to  Test  and 
Laboratory  Certification  Results 

Subpart  D— Certification  of  Laboratories 

Engaged  in  Chemical  Tenting 

4.1    Use  of  OHHS-Certified  Laboratories 

Subpart  A— General 
1.1    AppUcability. 

(1)  These  guidelines  apply  to  licensees 
authorlud  to  operate  nuclear  power  reactors. 

(2)  Licensees  may  set  more  stringent  cut-off 
levels  than  spedfled  herein  or  test  for 
substances  other  than  specified  herein  and 
shall  inform  the  Commission  of  such 
deviation  within  60  days  of  implementing 
such  change.  Licensees  may  not  deviate  from 
the  provisions  of  these  guidelines  without  the 
written  approval  of  the  Commission. 

(3)  Only  laboratories  which  are  HHS- 
oertified  are  authorized  to  perform  urine  drug 
testing  for  NRC  hcensees.  vendors,  and 
licensee  contractors. 

\2    Definitions. 

For  the  purposes  of  this  part  the  following 
definitions  apply: 

"Aliquot"  A  portion  of  a  spedmen  used  for 
testing. 

"BAC"  Blood  alcohol  concentration  (BAC), 
which  can  be  measured  directly  from  blood 
or  derived  from  a  measure  of  the 
concentration  of  alcohol  in  a  breath 
specimen,  is  a  measure  of  the  mass  of  alcohol 
in  a  volume  of  blood  such  that  an  individual 
with  100  mg  of  alcohol  per  100  ml  of  blood 
has  a  BAC  of  aiO  percent 

"Commission."  The  U.S.  Nuclear 
Regulatory  Commission  or  its  duly  authorixed 
representatives. 

"Chaln-of-custody."  Procedures  to  account 
for  the  integrity  of  each  specimen  by  tracking 
its  h^in^Ung  and  storage  from  the  point  of 
spedmen  collection  to  final  disposition  of  the 
spedmen. 

"Collection  site."  A  place  designated  by  the 
licensee  where  individuals  present 
themselves  for  the  purpose  of  providing  a 
specimen  of  their  urine,  breath,  and/or  blood 
to  be  analyzed  for  the  presence  of  drugs  or 
alcohol. 

"Collection  site  person."  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and  makes 
an  Initial  examination  of  the  specimen(s) 
provided  by  those  Individuals.  A  collection 
site  person  shall  have  successfully  completed 
training  to  carry  out  this  function  or  shall  be 
a  lioensed  medical  professional  or  technidan 
who  is  provided  instructions  for  collection 
under  this  part  and  certifies  completion  as 
required  herein.  In  any  case  where:  (a)  a 
coUection  is  observed  or  (b)  collection  is 
monitored  by  nonmedical  personnel,  the 
collection  site  person  must  be  a  person  of  the 
same  gender  as  the  donor. 


"Confirmatory  test"  A  second  analytical 
procedure  to  identify  the  presence  of  a 
specific  drug  or  drug  metabolite  which  is 
independent  of  the  initial  screening  test  and 
which  uses  a  different  technique  and 
chemical  prindple  from  that  of  the  initial  test 
In  order  to  ensure  reliability  and  accuracy. 
(At  this  time  gas  chromatography/mass 
spectrometry  (GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine,  marijuana, 
opiates,  amphetamines,  phencyclidine).  For 
determining  blood  alcohol  levels,  a 
"confirmatory  test"  means  a  second  test 
using  another  breath  alcohol  analysis  device. 
Further  confirmation  upon  demand  will  be  by 
gas  chromatography  analysis  of  blood. 

"Confirmed  positive  test"  The  result  of  a 
confirmatory  test  that  has  established  the 
presence  of  drugs,  drug  metabolites,  or 
alcohol  in  a  specimen  at  or  above  the  cut-off 
level,  and  that  has  been  deemed  positive  by 
the  Medical  Review  Officer  fMRO)  after 
evaluation.  A  "confirmed  positive  test"  for 
alcohol  can  also  be  obtained  as  a  result  of  a 
confirmation  of  blood  alcohol  levels  with  a 
second  breath  analysis  without  MRO 
evaluation. 

"HHS-certified  laboratory."  A  urine  and 
blood  testing  laboratory  that  maintains 
certification  to  perform  drug  testing  under  the 
Department  of  Health  and  Human  Services 
(HHS)  "Mandatory  GuideUnes  for  Federal 
Workplace  Drug  Testing  Programs"  (53  FR 
11970). 

"Illegal  drugs."  Those  drugs  induded  in 
Schedules  I  through  V  of  the  Controlled 
Substances  Act  (CSA),  but  not  when  used 
pursuant  to  a  valid  prescription  or  when  used 
as  otherwise  authorized  by  law. 

"Initial  or  screening  test"  An 
immunoassay  screen  for  drugs  or  drug 
metabolites  to  eliminate  "negative"  urine 
specimens  from  further  consideration  or  the 
first  breathalyzer  test  for  alcohol. 

"Licensee's  testing  facility."  A  drug  testing 
facility  operated  by  the  licensee  or  one  of  its 
vendors  or  contractors  to  perform  the  initial 
testing  of  urine  samples  and  to  perform  initial 
breath  tests  for  alcohol  Such  a  testing  fadlity 
is  optional  and  not  required  to  maintain  HHS 
certification  under  this  part. 

"Medical  Review  Officer."  A  licensed 
physldan  responsible  for  receiving 
laboratory  results  generated  by  an 
employer's  drag  testing  program  who  has 
knowledge  of  substance  abuse  disorders  and 
has  appropriate  medical  training  to  interpret 
and  evaluate  an  individual's  positive  test 
result  together  with  his  or  her  medical  history 
and  any  other  relevant  biomedical 
information. 

"Permanent  record  book."  A  permanently 
bound  book  in  which  identifying  data  on  each 
specimen  coUeded  at  a  coUection  site  are 
permanently  recorded  in  the  sequence  of 
collection. 

"Reason  to  believe."  Reason  to  believe  that 
a  particular  individual  may  alter  or  substitute 
the  urine  specimen. 

"Split  sample."  A  portion  of  a  urine 
specimen  tliat  may  be  stored  by  the  licensee 
to  be  tested  in  the  event  of  appeal. 


Subpart  B— Scientific  and  Technical 
Requirements 

2.1    The  Substances. 

(a)  Licensees  shall,  as  a  minimum,  test  for 
marijuana,  cocaine,  opiates,  amphetamines, 
phencyclidine,  and  alcohol  for  pre-access, 
for-cause,  random,  and  follow-up  tests. 

(b)  Licensees  may  test  for  any  illegal  drugs 
during  a  for-cause  test  or  analysis  of  any 
specimen  suspected  of  being  adulterated  or 
diluted  through  hydration  or  other  means. 

(c)  Licensees  shall  establish  rigorous 
testing  procedures  that  are  consistent  %vith 
the  intent  of  these  guidelines  for  any  other 
drugs  not  specified  in  these  guidelines  for 
which  testing  is  authorized  under  10  CFR  26, 
so  that  the  appropriateness  of  the  use  of 
these  substances  can  be  evaluated  by  the 
Medical  Review  Officer  to  ensure  that 
individuals  granted  unescorted  access  are  fit 
for  maintaining  access  to  and  for  performing 
duties  in  protected  areas. 

(d)  Specimens  collected  under  NRC 
regulations  requiring  compliance  with  this 
part  may  only  be  designated  or  approved  for 
testing  as  described  in  this  part  and  shall  not 
be  used  to  condud  any  other  analysis  or  test 
without  the  permission  of  the  tested 
individual. 

(e)  This  section  does  not  prohibit 
prt>cedures  reasonably  incident  to  analysis  of 
a  specimen  for  controlled  substances  (e.g., 
detennination  of  pH  on  tests  for  specific 
gravity,  creatinine  concentration,  or  presence 
of  adulterants). 

22,    General  Administration  of  Testing. 

The  licensee  testing  facilities  and  HHS- 
certified  laboratories  described  in  this  part 
shall  develop  and  maintain  clear  and  well- 
docimiented  procedures  for  collection, 
shipment  and  accession  of  urine  and  blood 
specimens  luider  this  part.  Such  procedures 
shall  indude,  as  a  minimum,  the  following: 

(a)  Use  of  a  chain-of-custody  form.  The 
original  shall  accompany  the  specimen  to  the 
HHS-certified  laboratory.  A  copy  shall 
accompany  any  split  sample,  llie  form  shall 
be  a  permanent  record  on  which  is  retained 
identity  data  (or  codes]  on  the  employee  and 
information  on  the  spedmen  collection 
process  and  transfers  of  custody  of  the 
specimen. 

(b)  Use  of  a  tamperevident  sealing  system 
designed  in  a  manner  such  that  the  specimen 
container  top  can  be  sealed  against 
undetected  opening,  the  container  can  be 
identified  with  a  unique  identifying  number 
identical  to  that  appearing  on  the  chain-of- 
custody  form,  and  space  has  been  provided 
to  initial  the  container  affirming  its  identity. 
For  purposes  of  darity,  this  requirement 
assumes  use  of  a  system  made  up  of  one  or 
more  pre-printed  labels  and  seals  (or  a 
unitary  label/seal),  but  use  of  other,  equally 
effective  technologies  is  authorized. 

(c)  Use  of  a  shipping  container  in  which 
one  or  more  specimens  and  associated 
paperwork  may  be  transferred  and  which  can 
be  sealed  and  initialled  to  prevent  undetected 
tampering. 

(d)  Written  procedures,  instractions,  and 
training  shall  be  provided  as  follows: 

(1)  Licensee  collection  site  procedures  and 
training  of  collection  site  personnel  shall 


dearly  emphasize  that  the  collection  site 
person  is  responsible  for  maintaining  the 
integrity  of  the  specimen  collection  and 
transfer  process,  carefully  ensuring  the 
modesty  and  privacy  of  the  individual  tested, 
and  Is  to  avoid  any  conduct  or  remarks  that 
might  be  construed  as  accusatorial  or 
otherwise  offensive  or  inappropriate. 

(2)  A  non-medical  collection  site  person 
shall  receive  training  in  compliance  with  this 
appendix  and  shall  demonstrate  profidency 
in  the  application  of  this  appendix  prior  to 
serving  as  a  coUection  site  person.  A  medical 
professional,  technologist  or  technidan 
licensed  or  otherwise  approved  to  practice  in 
the  jurisdiction  in  which  coUection  occurs 
may  serve  as  a  coUection  site  person  if  that 
person  is  provided  the  instructions  described 
in  2.2(3)  and  performs  collections  in 
accordance  with  those  instractions. 

(3)  CoUection  site  persons  shaU  be 
provided  with  detailed,  deariy-illustrated. 
written  instractions  on  the  collection  of 
specimens  in  compUance  with  this  part 
Individuals  subjed  to  testing  shaU  also  be 
provided  standard  written  instractions 
setting  forth  their  responsibilities. 

(4)  The  option  to  provide  a  blood  spedmen 
for  confirmatory  analysis  foUowing  a  positive 
breath  test  shaU  be  spedfied  in  the  writien 
instractions  provided  to  individuals  tested. 
The  instractions  shall  also  state  that  failure 
to  request  a  confirmatory  blood  test  Indicates 
that  the  individual  accepts  the  breath  test 
results. 

2.3  Preventing  Subversion  of  Testing. 

Licensees  shaU  carefuUy  select  and 
monitor  persons  responsible  for 
administering  the  testing  program  (e.g.. 
coUection  site  persons,  laboratory 
technicians,  specimen  couriers,  and  those 
selecting  and  notifying  personnel  to  be 
tested),  based  upon  the  highest  standards  for 
honesty  and  integrity,  and  shaU  implement 
measures  to  ensure  that  these  standards  are 
maintained.  As  a  minimum,  these  measures 
shaU  ensure  that  the  integrity  of  such  persons 
is  not  compromised  or  subject  to  efforts  to 
compromise  due  to  personal  relationships 
with  any  individuals  subject  to  testing. 

As  a  minimum: 

(1)  Supervisors,  co-workers,  and  relatives 
of  the  individual  being  tested  shaU  not 
perform  any  coUection.  assessment  or 
evaluation  procedures. 

(2)  Appropriate  backgrotmd  checks  and 
psychological  evaluations  shaU  be  completed 
prior  to  assignment  of  any  tasks  assodated 
with  the  administration  of  the  program,  and 
shall  be  conducted  at  least  once  every  three 
years. 

(3)  Persons  responsible  for  administering 
the  testing  program  shaU  be  subjected  to  a 
behavioral  observation  program  designed  to 
assure  that  they  continue  to  meet  the  highest 
standards  for  honesty  and  integrity. 

2.4  Specimen  CoUection  Procedures. 

(a)  "Designation  of  CoUection  Site."  Each 
drug  testing  program  shaU  have  one  or  more 
designated  coUection  sites  which  have  all 
necessary  personnel,  materials,  equipment 
facilities,  and  supervision  to  provide  for  the 
coUection.  security,  temporary  storage,  and 
shipping  or  transportation  of  urine  or  blood 
specimens  to  a  drug  testing  laboratory.  A 


properly  equipped  mobile  facility  that  meets 
the  requirements  of  this  part  is  an  acceptable 
coUection  site. 

(b)  "CoUection  Site  Person."  A  coUection 
site  person  shall  have  successfully  completed 
training  to  carry  out  this  function.  In  any  case 
where  the  coUection  of  urine  is  observed,  the 
coUection  site  person  must  be  a  person  of  the 
same  gender  as  the  donor.  Persons  drawing 
blood  shaU  be  qualified  to  perform  that  task. 

(c)  "Security."  The  purpose  of  this 
paragraph  is  to  prevent  unauthorized  access 
whidb  could  compromise  the  integrity  of  the 
coUection  process  or  the  specimen.  Security 
procedures  shaU  provide  for  the  designated 
coUection  site  to  be  secure.  If  a  coUection  site 
facUity  cannot  be  dedicated  solely  to  drug 
and  alcohol  testing,  the  portion  of  the  fadUty 
used  for  testing  shall  be  secured  during  that 
testing. 

(1)  A  faciUty  normaUy  used  for  other 
purposes,  such  as  a  pubUc  rest  room  or 
hospital  examining  room,  may  be  secured  by 
visual  inspection  to  ensure  other  persons  are 
not  present  and  that  imdetected  access  (e.g., 
through  a  rear  door  not  in  the  view  of  the 
coUection  site  person)  is  impossible.  Security 
during  coUection  may  be  maintained  by 
effective  restriction  of  access  to  coUection 
materials  and  specimens.  In  the  case  of  a 
pubUc  rest  room,  the  facility  must  be  posted 
against  access  during  the  entire  coUection 
procedure  to  avoid  embarrassment  to  the 
individual  or  distraction  of  the  coUection  site 
person. 

(2)  ff  it  is  impractical  to  maintain 
continuous  physical  security  of  a  coUection 
site  from  the  time  the  specimen  is  presented 
until  the  sealed  container  is  transferred  for 
shipment  the  foUowing  minimiim  procedures 
shaU  apply:  The  specimen  shall  remain  under 
the  direct  control  of  the  coUection  site  person 
from  dehvery  to  its  being  sealed  in  a  mailer 
or  secured  for  shipment  The  maUer  shaU  be 
immediately  mailed,  maintained  in  secure 
storage,  or  remain  until  maUed  under  the 
personal  control  of  the  coUection  site  person. 
These  minimum  procedures  shaU  apply  to  the 
mailing  of  specimens  to  Ucensee  testing 
faciUties  from  coUection  sites  (except  where 
co-located)  as  weU  as  to  the  maUing  of 
specimens  to  HHS-certified  laboratories.  As 
an  option.  Ucensees  may  ship  several 
specimens  via  courier  in  a  locked  or  sealed 
shipping  container. 

(d)  "Chain-of-Custody."  Licensee  chain-of- 
custody  forms  shaU  be  properly  executed  by 
authorized  coUection  site  personnel  upon 
receipt  of  specimens.  Handling  and 
transporiation  of  urine  and  blood  specimens 
from  one  authorized  individual  or  place  to 
another  shaU  always  be  accompUshed 
through  chain-of-custody  procedures.  Every 
effort  shall  be  made  to  minimize  the  number 
of  persons  handling  the  specimens. 

(e)  "Access  to  Authorized  Personnel  Only." 
No  imauthorized  personnel  shall  be  permitted 
in  any  part  of  the  designated  coUection  site 
where  specimens  are  coUected  or  stored. 
Only  the  coUection  site  person  may  handle 
specimens  prior  to  their  securement  in  the 
mailing  or  shipping  container  or  monitor  or 
observe  specimen  coUection  (imder  the 
conditions  specified  in  this  part).  In  order  to 
promote  security  of  specimens,  avoid 
distraction  of  the  coUection  site  persoa  and 


ensure  against  any  confusion  in  the 
identification  of  specimens,  a  coUection  site 
person  shaU  condud  only  one  coUection 
procedure  at  any  given  time.  For  this  purpose, 
a  coUection  procedure  is  complete  tvhen  the 
specimen  container  has  been  sealed  and 
initialed,  the  chain-of-custody  form  has  been 
executed,  and  the  individual  has  departed  the 
coUection  site. 

(f)  "Privacy."  Procedures  for  collecting 
urine  specimens  shall  aUow  individiuil 
privacy  unless  there  is  reason  to  bebeve  that 
a  particular  individual  may  alter  or  substitute 
the  specimen  to  be  provided.  For  purposes  of 
this  appendix  the  foUowing  circumstances 
are  the  exdusive  grounds  constituting  a 
reason  to  beUeve  that  the  individual  may 
alter  or  substitute  a  urine  specimen: 

(1)  The  individual  has  presented  a  urine 
specimen  that  falls  outside  the  normal 
temperature  range,  and  the  individual 
declines  to  provide  a  measurement  of  oral 
body  temperature  by  sterile  thermometer,  as 
provided  in  paragraph  (g)(14)  of  this 
appendix,  or  the  oral  temperature  does  not 
equal  or  exceed  that  of  the  specimen. 

(2)  The  last  urine  specimen  provided  by  the 
individual  (i.e.,  on  a  previous  occasion)  was 
determined  by  the  laboratory  to  have  a 
specific  gravity  of  less  than  1X)03  or  a 
creatinine  concentration  below  2  g/L 

(3)  The  coUection  site  person  observes 
conduct  dearly  and  unequivocaUy  indicating 
an  attempt  to  substitute  or  adulterate  the 
sample  (e.g..  substitute  urine  in  plain  view, 
blue  dye  in  specimen  presented,  etc.). 

(4)  llie  individual  has  previously  been 
determined  to  have  used  a  substance 
inappropriately  or  without  medical 
authorization  and  the  particular  test  is  being 
conduded  as  a  part  of  a  rehabilitation 
program  or  on  return  to  service  after 
evaluation  and/or  treatment  for  a  confirmed 
positive  test  result. 

(g)  "Litegrity  and  Identity  of  Specimens." 
Licensees  shaU  take  precautions  to  ensure 
that  a  urine  specimen  is  not  adulterated  or 
dUuted  during  the  coUection  procedure,  that  a 
blood  sample  or  breath  exhalent  tube  cannot 
be  substituted  or  tampered  with,  and  that  the 
information  on  the  specimen  container  and  in 
the  record  book  can  identify  the  individual 
from  whom  the  specimen  was  coUected  The 
foUowing  minimum  precautions  shaU  be 
taken  to  ensure  that  authentic  specimens  are 
obtained  and  correctiy  identified- 

(1)  To  deter  the  dilution  of  urine  specimens 
at  the  coUection  site,  toilet  bluing  agents  shall 
be  placed  in  toUet  tanks  wherever  possible, 
so  the  reservoir  of  water  in  the  toilet  bowl 
always  remains  blue.  There  shall  be  no  other 
source  of  water  (e.g.,  no  shower  or  sink)  in 
the  endosure  where  urination  occurs.  If  there 
is  another  source  of  water  in  the  endosure,  it 
shaU  be  effectively  secured  or  monitored  to 
ensure  it  is  not  used  (undetected)  as  a  source 
for  dUuting  the  specimen. 

(2)  When  an  individual  arrives  at  the 
coUection  site  for  a  urine  or  breath  test  the 
coUection  site  person  shaU  ensure  that  the 
individual  is  positively  identified  as  the 
person  selected  for  testing  (e.g.,  through 
presentation  of  photo  identification  or 
identification  by  the  employer's 
representative).  If  the  individual's  identity 
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cannot  be  ntabUabad.  the  oonectlon  ait* 
p«non  •hail  not  prooeed  with  the  coll«ctioa 

(3)  If  tlw  indlvidttal  fails  to  uriv*  for  ■ 
uriaa  or  bcaath  taat  at  tba  aaaigned  time,  the 
coilactioa  tit*  peieoa  aiiaU  cootact  the 
appropriate  authority  to  obtain  guidance  on 
the  actioo  to  be  takan. 

(4)  After  the  individnal  haa  been  poaltively 
identified,  the  collection  aite  peraon  ahall  aati 
the  Individual  to  aign  a  conaent-to-leatlng 
form  and  to  liat  all  of  the  prescripUon 
madicatioDa  and  over-the-counter 
pr«par*Uoos  tiiat  be  or  ahe  can  remember 
uaing  within  the  paat  30  days. 

(5)  The  collection  sit*  person  shall  ask  the 
individual  to  remove  any  unnecasaary  outer 
garments  such  as  a  coat  or  (acket  that  might 
conceal  items  or  substances  that  could  be 
used  to  tamper  with  or  adulterate  the 
Individual's  urine,  breath,  or  blood  specimen. 
The  collection  site  person  shall  ensure  that 
aU  personal  belon^ngs  such  as  a  purse  or 
briefcase  remain  with  the  outer  garmonts 
cutside  of  the  room  in  which  the  blood, 
breath,  or  urine  sample  is  collected.  The 
individual  may  retain  his  or  her  wallet 

(6)  The  individual  shall  be  instructed  to 
wash  and  dry  his  or  her  hands  prior  to 
urination. 

(7)  After  washing  hands  prior  to  urination. 
the  individual  shall  remain  in  the  presence  of 
the  collection  site  person  and  shall  not  have 
access  to  any  water  fountain,  faucet  soap 
dispenser,  cleaning  agent  or  any  other 
materiala  which  couU  be  used  to  adulterate 
Lhe  urine  specimen. 

(8)  The  individual  may  provide  his/her 
urine  specimen  in  the  privacy  of  a  stall  or 
otherwise  partitioned  areas  that  allows  for 
individual  privacy. 

(9)  The  collection  site  person  shall  note  any 
unusual  behavior  or  appearance  in  the 
permanent  record  book  and  on  the  chain-of- 
custody  form. 

(10)  In  the  exceptional  event  that  a 
designated  collection  aite  ia  inacceaaible  and 
there  ia  an  immediate  requirement  for  urine 
tpedmen  collection  (e^.,  an  accident 
investigation),  a  public  or  on-site  rest  room 
may  be  used  according  to  the  foUowing 
procedures.  A  collection  site  person  of  the 
same  gender  aa  the  individual  ahall 
accompany  the  individual  into  the  rest  room 
which  ahall  be  made  secure  during  the 

c  lUection  procedure.  If  poeaible,  a  toilet 
bluing  agent  ahall  be  placed  in  the  bowl  and 
any  accesaible  toilet  tank.  The  collection  aite 
peraon  ahall  remain  in  the  reat  room,  but 
outaide  the  stall  until  the  apedmen  is 
collected.  If  no  bluing  egent  ia  available  to 
deter  apedmen  dilution,  the  collection  site 
peraon  ^lall  instruct  the  individual  not  to 
r.uah  the  toilet  until  the  apedmen  la  delivered 
to  the  collection  aite  person.  After  the 
coUactioo  site  person  has  possession  of  the 
specimen,  the  individual  will  be  instructed  to 
(lush  ths  toilet  and  to  partidpate  with  the 
collection  site  person  in  completing  the  chain- 
of-custody  procadores. 

(11)  Upon  receiving  a  urine  specimen  from 
the  individual,  the  collection  site  person  shall 
determine  that  it  contains  at  least  60 
milliliters  of  uhna.  If  there  is  less  than  60 
milliliters  of  urine  in  the  container,  additional 
urine  shall  be  collected  in  a  separate 
container  to  reach  a  total  of  60  milliliters. 


(The  temperature  of  the  partial  specimen  in 
each  separate  container  shall  be  measured  bi 
accordance  %vith  paragraph  (f)(13)  of  this 
section,  and  the  partial  specimens  shall  be 
combined  in  one  container.)  The  individual 
may  be  given  a  reasonable  amount  of  bqoid 
to  drink  for  this  purpose  (e.g.,  a  glass  of 
water).  If  the  individual  fails  for  any  reason 
to  provide  00  milliliters  of  urine,  the 
callection  site  person  shall  contact  the 
appropriate  authority  to  obtain  guidance  on 
the  action  to  be  taken. 

(12)  After  the  urine  spedmen  has  been 
provided  and  submitted  to  the  collection  aite 
person,  the  individual  shall  be  allowed  to 
wash  his  or  her  hands. 

(13)  Immediately  after  the  urine  specimen 
is  collected,  the  collection  site  person  shall 
measure  the  temperature  of  the  specimen. 
The  temperature  measuring  device  used  must 
accurately  reflect  the  temperature  of  the 
specimen  and  not  contaminate  the  apedmen. 
The  time  from  urination  to  temperature 
measurement  ia  critical  and  in  no  case  shall 
exceed  4  minutes. 

(14)  If  the  temperature  of  a  urine  specimen 
is  outside  the  range  of  32.5*-  37.7  'C/90.S*- 
69.8  *P,  that  is  a  reason  to  believe  that  the 
individual  may  have  altered  or  substituted 
the  specimen,  and  another  specimen  shall  be 
collected  under  dired  obeervation  of  a  same 
gender  collection  site  person  and  both 
specimens  shall  be  forwarded  to  the 
laboratory  for  testing.  An  individual  may 
volunteer  to  have  his  or  her  oral  temperature 
taken  to  provide  evidence  to  coiHiter  the 
reason  to  believe  the  individual  may  have 
altered  or  substituted  the  spedmen  caused  by 
the  spedmen's  temperature  falHng  outside 
the  prescribed  range. 

(15)  Immediately  after  a  urine  specimen  is 
collected,  the  collection  site  person  shall  also 
inspect  the  specimen  to  determine  its  color 
and  look  for  any  signs  of  contaminants.  Any 
unusual  findings  shall  be  noted  in  the 
permanent  record  book. 

(16)  All  urine  specimens  suspeded  of  being 
adulterated  or  found  to  be  diluted  ahall  be 
forwarded  to  the  laboratory  for  testing. 

(17)  Whenever  there  is  reason  to  beUeve 
that  a  particular  individual  may  alter  or 
substitute  the  urine  spedmen  to  be  provided, 
a  second  spedmen  shall  be  obtained  as  soon 
as  possible  under  the  dired  observation  of  a 
same  gender  collection  site  person.  Where 
appropriate,  measures  will  be  taken  to 
prevent  additional  hydration. 

(18)  Alcohol  breath  tests  shall  be  delayed 
at  least  15  minute*  if  any  source  of  month 
alcohol  (e.g..  breath  fresheners)  or  any  other 
substances  are  ingested  (e.g..  eating,  smoking, 
regurgitation  of  stomach  contents  from 
vomiting  or  burping).  The  collection  site 
person  shall  ensure  that  each  breath 
specimen  taken  comes  from  the  end,  rather 
than  the  beginning,  of  the  breath  expiration. 
For  each  acreening  test,  two  breath 
specimens  shall  be  collected  from  each 
individual  no  less  than  two  minutes  apart 
and  no  more  than  10  minutes  apart  The  test 
results  shall  be  considered  accurate  if  the 
result  of  each  measurement  is  within  plus  or 
minus  10  percent  of  the  average  of  the  two 
measurements.  If  the  two  tests  do  not  agree, 
the  breath  tests  shall  be  repeated  on  another 
evidential-grade  breath  analysis  device. 


CoitfirmatOTy  testing  is  accomplished  by 
repeating  the  above  procedure  on  another 
evidential-grade  breath  analysis  device. 

(19)  If  the  alcohol  breath  tests  indicatea 
that  die  individual  is  positive  for  a  BAC  at  or  • 
above  the  0.04  percent  cut-off  level,  the 
individual  may  request  a  confirmatory  blood 
test,  at  his  or  her  discretion.  All  vacuum  tube 
and  needle  assemblies  used  for  blood 
collection  shall  be  factory-sterilized.  The 
collection  site  person  shall  ensure  that  they 
remain  properly  sealed  until  used.  Antiseptic 
swabbing  of  the  skin  shall  be  performed  with 
a  nonethanol  antiseptic  Sterile  procedures 
shall  be  followed  when  drawing  blood  and 
transferring  the  blood  to  a  storage  container, 
in  addition,  the  container  must  be  sterile  and 
sealed. 

(20)  Both  the  individual  being  tested  and 
the  collection  site  person  ahall  keep  urine  and 
blood  specimens  in  view  at  all  times  prior  to 
their  being  sealed  and  labeled.  If  a  urine 
specimen  is  split  (as  described  in  Section 
2.7(j))  and  if  any  specimen  is  transferred  to  a 
second  container,  the  collection  site  person 
shall  request  the  individual  to  observe  the 
splitting  of  the  urine  sample  or  the  transfer  of 
the  spedmen  and  the  placement  of  the 
tamperevident  seal  over  the  container  caps 
and  down  the  sides  of  the  containers. 

(21)  The  collection  site  person  and  the 
individual  shall  be  present  at  the  same  time 
during  procedures  outlined  in  paragraphs  (h) 
through  (j)  of  this  section. 

(22)  The  collection  site  person  shall  place 
securely  on  each  container  an  identification 
label  which  contains  the  date,  the 
individual's  specimen  number,  and  any  other 
identification  information  provided  or 
required  by  the  drug  testing  program.  If 
separate  from  the  labels,  the  tamperevident 
seals  shall  also  be  applied. 

(23)  The  individual  shall  initial  the 
identification  labels  on  the  specimen 
containers  for  the  purpose  of  certifying  that  it 
is  the  si>edmen  collected  from  him  or  her. 

(i)  The  iiulividual  shall  be  asked  to  read 
and  sign  a  statement  on  either  the  chain-of- 
custody  form  or  in  the  permanent  record 
book  certifying  that  the  specimens  identified 
as  having  been  collected  from  him  or  her  are 
in  fact  the  specimen  he  or  she  provided. 

(ii)  The  individual  shall  be  provided  an 
opporiimity  to  set  forth  on  the  urine  chain-of- 
custody  form  information  concerning 
medications  taken  or  administered  in  the  past 
30  days. 

(24)  The  collection  site  person  shall  enter  in 
the  permanent  record  book  all  information 
identifying  the  specimens.  The  collection  site 
person  shall  sign  the  permanent  record  book 
next  to  the  identifying  information. 

(25)  A  higher  level  supervisor  in  the  drug 
testing  program  shall  review  and  concur  in 
advance  with  any  decision  by  a  collection 
site  person  to  obtain  a  urine  specimen  under 
the  direct  observation  of  a  same  gender 
collection  site  person  based  on  a  reason  to 
believe  that  the  individual  may  alter  or 
substitute  the  spedmen  to  be  provided. 

(26)  The  collection  site  person  shall 
complete  the  chain-of-custody  forms  for  both 
the  aliquot  and  the  split  sample,  if  collected, 
and  shall  certify  proper  completion  of  the 
coUectioa 


(27)  The  spedmens  and  chain-of-custody 
forms  are  now  ready  for  transfer  to  the 
laboratory  or  the  licensee's  testing  fadlify.  If 
the  spedmens  are  not  immediately  prepared 
for  shipment,  they  shall  be  appropriately 
safeguarded  during  temporary  storage. 

(28)  While  any  part  of  the  above  chain-of- 
custody  procedures  is  being  performed,  it  is 
essential  that  the  specimens  and  custody 
documents  be  under  the  control  of  the 
involved  collection  site  person.  The  collection 
site  person  shall  not  leave  the  collection  site 
in  the  interval  between  presentation  of  the 
specimen  by  the  individual  and  securement 
of  the  samples  with  identifying  labels  bearing 
the  individual's  specimen  identification 
numbers  and  seals  initialled  by  the 
individual.  If  the  involved  collection  site 
person  leaves  his  or  her  work  station 
momentarily,  the  specimens  and  chain-of- 
custody  forms  shall  be  taken  with  him  or  her< 
or  shall  be  secured.  If  the  collection  site 
person  is  leaving  for  an  extended  period  of 
time,  the  specimens  shall  be  packaged  for 
transfer  to  the  laboratory  before  he  or  she 
leaves  the  site. 

(h)  "Collection  Control."  To  the  maximum 
extent  possible,  collection  site  personnel 
shall  keep  the  individual's  specimen 
containers  within  sight  both  before  and  after 
the  individual  has  urinated  or  provided  a 
breath  or  blood  sample.  After  the  specimen  is 
collected  and  whenever  urine  specimens  are 
split  they  shall  be  properly  sealed  and 
labeled.  A  chain-of-custody  form  shall  be 
used  for  maintaining  control  and 
accountability  of  each  specimen  from  the 
point  of  collection  to  final  disposition  of  the 
specimen.  The  date  and  purpose  shall  be 
documented  on  the  chain-of-custody  form 
each  time  a  specimen  is  handled  or 
transferred,  and  every  individual  in  the  chain 
of  custody  shaU  be  identified.  Every  effort 
shall  be  made  to  minimize  the  number  of 
persons  handling  specimens. 

(i)  'Transportation  to  Laboratory  or 
Testing  Facilify."  Collection  site  personnel 
shall  arrange  to  transfer  the  collected 
specimens  to  the  drug  testing  laboratory  or 
licensee  testing  facilify.  To  transfer 
specimens  oR-site  for  initial  screening  and  for 
a  second  screen  and  confirmatory  analysis  of 
presumptive  positive  specimens  and  for 
transferring  suspect  specimens  to  a 
laboratory  for  analysis  under  special 
processing  [Section  2.7(d)],  the  spedmens 
shall  be  placed  in  containers  designed  to 
minimize  the  possibilify  of  damage  during 
shipment  (e.g.,  specimen  boxes,  padded 
mailers,  or  bulk  shipping  containers  with  that 
capabilify]  and  those  containers  shall  be 
securely  sealed  to  eliminate  the  possibility  of 
undetected  tampering.  On  the  tape  sealing 
the  container,  the  collection  site  person  shall 
sign  and  enter  the  date  specimens  were 
sealed  in  the  containers  for  shipment  The 
collection  site  personnel  shall  ensure  that  the 
chain-of-custody  documentation  is  attached 
to  each  container  sealed  for  shipment  to  the 
drug  testing  laboratory. 

(j)  "Failure  to  Cooperate."  If  the  individual 
refuses  to  cooperate  with  the  urine  collection 
or  breath  analysis  process  (e.g.,  refusal  to 
provide  a  complete  specimen,  complete 
paperwork,  initial  specimen),  then  the 
collection  site  person  shall  inform  the 


Medical  Review  Officer  and  shall  document 
the  non-cooperation  in  the  permanent  record 
book  and  on  the  specimen  custody  and 
control  form.  The  Medical  Review  Officer 
shall  report  the  failure  to  cooperate  to  the 
appropriate  management  The  provision  of 
blood  specimens  for  use  to  confirm  a  positive 
breath  test  for  alcohol  shall  be  entirely 
voluntary,  at  the  individual's  discretion.  In 
the  absence  of  a  voluntary  blood  test  the 
second  positive  breath  test  shall  be 
considered  a  confirmed  positive. 

2.5.    HHS-certified  Laboratory  Personnel 

(a)  "Day-to-Day  Management  of  the  HHS- 
cert^ed  Laboratories." 

(1)  The  HHS-certified  laboratory  shall  have 
a  qualified  individual  to  assume  professional 
organizational,  educational,  and 
administrative  responsibility  for  the 
laboratories'  drug  testing  facilities. 

(2)  This  individual  shall  have  documented 
sdentific  qualifications  in  analytical  forensic 
toxicology.  Minimum  qualifications  are: 

(i)  Certification  as  a  laboratory  director  by 
the  appropriate  State  in  forensic  or  clinical 
laboratory  toxicology;  or 

(iij  A  PhJ).  in  one  of  the  natural  sdences 
with  an  adequate  undergraduate  and 
graduate  education  in  biology,  chemistry,  and 
pharmacology  or  toxicology,  or 

(iii)  Training  and  experience  comparable  to 
a  Ph.D.  in  one  of  the  natural  sciences,  such  as 
a  medical  or  scientific  degree  with  additional 
training  and  laboratory /research  experience 
in  biology,  chemistry,  and  pharmacology  or 
toxicology,  and 

(iv)  In  addition  to  the  requirements  in  (i), 
(ii),  and  (iii)  above,  minimum  qualifications 
also  require: 

(A)  Appropriate  experience  in  analytical 
forensic  toxicology  induding  experience  with 
the  analysis  of  biological  material  for  drugs 
of  abuse;  and 

(B)  Appropriate  training  and/or  experience 
in  forensic  appUcations  of  analytical 
toxicology,  e.g.,  publications,  court  testimony, 
research  concerning  analytical  toxicology  of 
drugs  of  abuse,  or  other  factors  which  qualify 
the  individual  as  an  expert  witness  in 
forensic  toxicology. 

(3)  This  individual  shall  be  engaged  in  and 
responsible  for  the  day-to-day  management 
of  the  testing  laboratory  even  where  another 
individual  has  overall  responsibility  for  an 
entire  multispecialty  laboratory. 

(4)  This  individual  shall  be  responsible  for 
ensuring  that  there  are  enough  personnel  with 
adequate  training  and  experience  to 
supervise  and  conduct  the  work  of  their 
testing  laboratories.  He  or  she  shall  assure 
the  continued  competency  of  laboratory 
personnel  by  documenting  their  inservice 
training,  reviewing  their  work  performance, 
and  verifying  their  skills. 

(5)  This  individual  shall  be  responsible  for 
the  laboratory's  having  a  procedure  manual 
which  is  complete,  up-to-date,  available  for 
personnel  performing  tests,  and  followed  by 
those  personnel.  The  procedure  manual  shall 
be  reviewed,  signed,  and  dated  by  this 
responsible  individual  whenever  procedures 
are  first  placed  into  use  or  changed  or  when  a 
new  individual  assumes  responsibility  for 
management  of  the  laboratory.  Copies  of  all 
procedures  and  dates  on  which  they  are  in 
effect  shall  be  maintained.  (Specific  contents 


of  the  procedure  manual  are  described  in 
Section  2.7(0)  of  this  appendix). 

(6)  This  individual  shall  be  responsible  for 
maintaining  a  quality  assurance  program  to 
assure  the  proper  performance  and  reporting 
of  all  test  results;  for  maintaining  acceptable 
analytical  performance  for  all  controls  and 
standards;  for  maintaining  quality  control 
testing;  and  for  assuring  and  documenting  the 
validity,  reUability,  accuracy,  predsion.  and 
performance  characteristics  of  each  test  and 
test  system. 

(7)  This  individual  shall  be  responsible  for 
taking  all  remedial  actions  necessary  to 
maintain  satisfadory  operation  and 
performance  of  the  laboratory  in  response  to 
quabty  control  systems  not  being  within 
performance  specifications,  errors  in  result 
reporting  or  in  analysis  of  performance 
testing  results.  This  individual  shall  ensure 
that  test  results  are  not  reported  until  all 
corrective  actions  have  been  taken  and  he  or 
she  can  assure  that  the  test  results  provided 
are  accurate  and  reliable. 

(b)  'Test  Validation."  The  laboratory's 
urine  drug  testing  facihty  shall  have  a 
qualified  individual(s)  who  reviews  all 
pertinent  data  and  quality  control  results  in 
order  to  attest  to  the  vahdity  of  the 
laboratory's  test  reports.  A  laboratory  may 
designate  more  than  one  person  to  perform 
this  function.  This  individual(s)  may  be  any 
employee  who  is  qualified  to  be  responsible 
for  day-to-day  management  or  operation  of 
the  drug  testing  laboratory. 

(c)  "Day-to-Day  Operations  and 
Supervision  of  Analysts."  The  laboratory's 
urine  drug  testing  facility  shall  have  an 
individual  to  be  responsible  for  day-to-day 
operations  and  to  supervise  the  technical 
analysts.  This  individual(s)  shall  have  at 
least  a  bachelor's  degree  in  the  chemical  or 
biological  sciences  or  medical  technology  or 
equivalent  He  or  she  shall  have  training  and 
experience  in  the  theory  and  practice  of  the 
procedures  used  in  the  laboratory,  resulting 
in  his  or  her  thorough  understanding  of 
quaUty  control  practices  and  procedures;  the 
review,  interpretation,  and  reporting  of  test 
results;  maintenance  of  chain-of-custody:  and 
proper  remedial  actions  to  be  taken  in 
response  to  test  systems  being  out  of  control 
limits  or  detecting  aberrant  test  or  quality 
control  results. 

(d)  "Other  Personnel."  Other  technidans  or 
nontechnical  staff  shall  have  the  necessary 
training  and  skills  for  the  tasks  assigned. 

(e)  'Training."  The  laboratory's  testing 
program  shall  make  available  continuing 
education  programs  to  meet  the  needs  of 
laboratory  personnel. 

(f)  "Files."  Laboratory  personnel  files  shall 
indude:  r^um^  of  training  and  experience; 
certification  or  license,  if  any;  references;  job 
descriptions;  records  of  p>erformance 
evaluation  and  advancement  inddent 
reports;  and  results  of  tests  which  establish 
employee  competency  for  the  position  he  or 
she  holds,  such  as  a  test  for  color  blindness, 
if  appropriate. 

2.6    Licensee  Testing  Fadlity  Personnel. 

(a)  "Day-to-Day  Management  of 
Operations."  Any  licensee  testing  facihty 
shall  have  an  individual  to  be  responsible  for 
day-to-day  operations  and  to  supervise  the 
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testing  technfciana.  This  individntK*)  >i>all 
hav«  at  leatt  a  becbeior't  degree  in  tiie 
rhemical  or  bioiogical  adencea  or  medical 
tcchnok>nr  or  eqoivaleiit  He  or  ahe  ahall 
have  trainiag  and  experience  in  tbe  theory 
aad  praetioc  of  the  pnoednna  Med  in  the 
Lcenaee  teating  facility,  reaulting  in  kia  or  her 
ti^.oro^gh  underatanding  of  quality  coalrol 
practlGea  and  procadurea;  the  review. 
L'lterpreUtion,  and  reporting  of  teat  resdta; 
end  proper  remedial  actiona  to  be  taken  in 
r<:sponie  to  detecting  aberrant  test  or  quality 
control  reatdta. 

(b)  "Other  Peraonnel."  Other  lechnidana  or 
rontechnical  staff  ahall  have  the  neceaaary 
Inininti  and  skilla  for  the  taaks  aaaigned. 

(c)  "Filea."  Licenseea'  testing  facility 
personnel  filee  ahall  include;  rtoun^  of 
tr  iining  and  experience;  certification  or 
iicanae.  if  any;  referencea;  iob  deacriptiona: 
recorda  of  performance  evaluation  and 
arfvanceaaent:  inddeat  reporta:  resuila  of 
testa  which  establish  employee  competency 
for  the  position  he  or  she  holds,  such  as  a  teet 
for  color  blindness,  if  appropriate  and 
eppropriate  data  to  support  determinationa  of 
b  )ne9ty  and  Integrity  conducted  in 
c^cordanoa  with  Section  23  of  this  appendix 

2  7    Laboratory  and  Testing  Facility 
Analyala  Proceduree. 

(a)  "Security  and  Ghain-of-Cuatody." 

(1)  HHS^ertified  drug  testing  laboratories 
sp.d  any  Ucenaee  testing  facility  shall  be 
secure  at  all  times.  They  shall  have  in  place 
sufficient  security  measures  to  control  access 
to  tbe  premises  and  to  enaure  that  no 
unauthorized  personnel  handle  specimens  or 
gain  access  to  the  laboratory  proceaaes  or  to 
areas  where  records  and  split  samples  are 
stored.  Access  to  these  secured  areas  shall  be 
Irnited  to  spedilcally  authorized  individuals 
V  hose  authorization  is  documented.  All 
eathorized  visitors  and  maintenance  and 
service  personnel  shall  be  escorted  at  all 
times  in  the  HHS-certified  laboratory  and  In 
tie  licensee's  testing fadlity.  Documentation 
of  individuals  accesaing  theae  areas,  dates, 
end  times  of  entry  and  purpose  of  entry  must 
ba  maintained. 

(2)  Laboratories  and  testhig  facilities  shall 
use  chain-of-^ustody  procedures  to  maintain 
control  and  accountability  of  specimens  from 
receipt  diroush  completion  of  testing, 
reporting  of  results,  during  storage,  and 
continuing  rnitil  final  disposition  of 
specimens.  The  date  and  purpose  shall  be 
documented  on  an  appropriate  chain-of- 
custody  form  each  time  a  specimen  ia 
handled  or  transferred,  and  every  individual 
in  the  chain  shall  be  identified.  Accordingly. 
authorized  technidana  shall  be  responsible 
for  eech  urine  spedmen  or  aliquot  in  their 
possession  and  shall  sign  and  complete 
chain-of-custody  forms  for  those  specimens 
or  aliqitots  as  they  are  received. 

(b)  "Receiving.'* 

(1)  When  a  shipment  of  specimens  is 
received,  laboratory  and  licenaee's  testing 
facihty  personnel  shall  inspect  each  package 
for  evidence  of  possible  tampering  and 
compare  information  on  spedmen  coouiners 
within  each  package  to  the  information  on 
the  accompanying  chain-of-custody  forms. 
Any  direct  evidence  of  tampering  or 
discrepandes  in  the  information  on  specimen 
containers  and  the  licensee's  chain-of- 


custody  forma  attached  to  the  shipment  shaQ 
be  reported  within  24  hours  to  the  licensee,  in 
the  case  of  HHS-certifled  laboratories,  and 
shall  be  noted  on  the  laboratory's  chain-of- 
custody  form  which  shall  accompany  the 
specimens  while  they  are  in  the  laboratory's 
possession.  Indicationa  of  tampering  with 
specimens  at  a  testing  fadlity  operated  by  a 
licensee  shall  be  reported  ivithin  8  hours  to 
senior  licensee  management 

(2)  Specimen  containers  will  normally  be 
retained  within  the  laboratory's  or  testhig 
facility's  accession  area  until  all  analyses 
have  been  completed.  Aliquots  and  the  chain- 
of-custody  forms  shall  be  used  by  laboratory 
or  testing  facihty  personnel  for  conducting 
initial  and  confirmatory  teats,  aa  appropriate. 

(c)  "Short-Term  Refrigerated  Storage." 
Specimens  that  do  not  receive  an  initial  test 
within  7  days  of  arrival  at  the  laboratory  or 
ere  not  shipped  within  S  hours  from  the 
licenaee's  testing  facihty  and  any  retained 
split  samples  shall  be  placed  in  secure 
refrigeration  units.  Temperatures  shall  not 
exceed  6  *C.  Emergency  power  equipment 
shall  be  available  in  case  of  prolonged  power 
failure. 

(d)  "Specimen  Processing."  Urine 
specimens  identified  as  presumptive  positive 
by  a  licensee's  testing  fadlity  shall  be 
shipped  to  an  HHS-certified  laboratory  for 
testing.  Laboratory  facilities  for  drug  testing 
will  normally  process  urine  specimens  by 
grouping  them  into  batches.  'The  number  of 
spedmens  in  each  batch  may  vary 
significantly  depending  on  the  size  of  the 
laboratory  and  its  workload.  When 
conducting  either  initial  or  conf!rmator>'  tests 
at  either  the  licensee's  testing  facility  or  an 
HHS-certified  laboratory,  every  batch  shall 
contain  an  appropriate  number  of  standards 
for  calibrating  the  instrumentation  and  a 
minimum  of  10  percent  controls.  Both  quality 
control  and  blind  performance  test  samples 
shall  appear  as  ordinary  samples  to 
laboratory  analysts.  Special  processing  may 
be  conducted  to  analyze  specimens 
suspected  of  being  adulterated  or  diluted 
(including  hydration).  Any  evidence  of 
adulteration  or  dilution,  and  any  detected 
trace  amounts  of  drugs  or  metabolites,  shall 
be  reported  to  the  Medical  Review  Officer. 

(e)  "Preliminary  Initial  Test" 

(1)  For  the  analysis  of  urine  specimens,  any 
preliminary  test  performed  by  a  ticensee's 
testing  facility  and  the  initial  screening  test 
performed  by  a  HHS-certified  laboratory 
shall  use  an  immunoassay  which  meets  the 
requirements  of  tbe  Food  and  Drug 
Administration  for  commerdal  distribution. 
The  initial  test  of  breath  for  alcohol 
performed  at  the  coUectioo  site  shall  use  a 
breath  measurement  device  which  meets  the 
requirements  of  Section  ZJ[o){3).  The 
following  initial  cut-ofi  levels  shall  be  used 
when  screening  spedmens  to  determine 
whether  they  are  negative  for  the  indicated 
substances: 

Initial  test  cut-off  level  (ng/ml) 

Marifuana  metabolites -. — _  100 

Cocaine  metabolites _...-» .... 300 

Opiate  metabolites.......... — .-.- 300* 

PhencycUdine -.-... .>- 25 

Amphetamines 1.000 

Alcohol 0.0«%  BAG 


*2S  ng/ml  Is  immunoassay  specific  for  free 
morphine. 

In  addition,  licensees  may  spodfy  more 
stringent  cutoff  levels.  Results  shall  be 
reported  for  both  levels  in  such  cases. 

(2)  The  list  of  substances  to  be  tested  and 
the  cut-oB  leveb  are  subiect  to  change  by  the 
NRC  in  response  to  industry  experience  and 
changes  to  the  HHS  Guidelines  made  by  the 
Department  of  Health  and  Human  Services- as 
advances  ia  technology,  additional 
experience,  or  other  considerations  warrant 
the  induaion  of  additional  substances  and 
other  concentration  levels. 

(f)  "Gonfirmatory  Test." 

(1)  Specimens  which  test  negative  as  a 
result  of  this  second  screening  shall  be 
reported  as  negative  to  the  Kcensee  and  will 
not  be  subject  to  any  further  testing  unless 
spedal  processing  of  the  spedmen  is  desired 
because  adulteration  or  dilution  is  suspected. 

(2)  All  urine  samples  identified  as 
presumptive  positive  on  the  screening  test 
performed  by  a  HHS-certified  laboratory 
shall  be  confirmed  using  gas 
chromatography /mass  spectrometry  (GG/ 
MS]  techniques  at  the  cut-oR  values  listed  in 
this  paragraph  for  each  drug,  and  at  the  cut- 
off values  required  by  the  Hcensee's  unique 
program,  where  differences  exist.  All 
confirmations  shall  be  by  quantitative 
analysis.  Concentrations  which  exceed  the 
linear  region  of  the  standard  curve  shall  be 
documented  in  the  laboratory  record  as 
"greater  than  highest  standard  curve  value." 

Confirmatory  test  cut-off  level  (ng/ml] 

Marijuana  metabolite ».— 15* 

Cocaine  melabolite.«~-_.>...~~— — .-  ISO*  * 

Opiates: 

Morphine ~— ..~ ...—.■ _-.-. ,.„300 

Codeine 300 

PhencycUdine - 25 

Amphetamines: 

Amphetamine „„ 500 

Methamphetamine - — .— 500 

Alcohol a04%  BAG 

*Delta-e-tetrahydrocannabinol-9- 
carboxylic  add. 

*  *  Benzoylecgonine. 

In  addition,  hcensees  may  specify  more 
stringent  cut-off  levels.  Results  shall  be 
reported  for  both  levels  in  such  cases. 

(3)  The  analytic  procedure  for  confirmatory 
analysis  of  blood  specimens  voluntarily 
provided  by  individuals  testing  positive  for 
alcohol  on  a  breath  test  shall  be  gas 
chromatography  analysis. 

(4)  The  list  of  substances  to  be  tested  and 
the  cut-off  levels  are  subject  to  change  by  the 
NRC  in  response  to  industry  experience  and 
changes  to  the  HHS  Guidelines  made  by  the 
Department  of  Health  and  Human  Services  as 
advances  in  technology,  additional 
experience,  or  other  considerations  warrant 
the  inclusion  of  additional  substances  and 
other  concentration  levels. 

(5]  Confirmatory  tests  for  opiates  shall 
include  a  test  for  6-monoacetylmorphine 
(MAM)  if  the  screening  test  is  presumptive 
positive  for  morphine. 

(g)  "Reporting  Results." 

(1)  The  HHS-certified  laboratory  shall 
report  test  results  to  the  licensee's  Medical 
Review  Officer  within  5  working  days  after 


Federal  Registw  /  Vol.  54.  No,  108  /  Wednesday,  Jtine  7.  19B9  /  Rules  and  Regulations        24505 


receipt  of  the  specimen  by  the  laboratory. 
Before  any  test  result  is  reported  (the  results 
of  initial  tests,  confirmatory  tests,  or  quality 
control  data],  it  shall  be  reviewed  and  the 
test  certified  as  an  accurate  report  by  the 
responsible  individual  at  the  laboratory.  Tlie 
report  shall  identify  the  substances  tested  for, 
whether  positive  or  negative,  the  cut-offls)  for 
each,  the  spedmen  number  assigned  by  the 
licensee,  and  the  drug  testing  laboratory 
specimen  identification  number.  The  results 
(positive  and  negative)  for  all  specimens 
submitted  at  the  same  time  to  the  laboratory 
shall  be  reported  back  to  the  Medical  Review 
Officer  at  the  same  time  when  possible. 

(2)  The  HHS-certified  laboratory  and  any 
licensee  testing  fadhty  shall  report  as 
negative  all  specimens,  except  susped 
specimens  being  analyzed  under  spedal 
processing,  which  are  negative  on  the  initial 
test  or  negative  on  the  confirmatory  teat 
Specimens  testing  positive  on  the 
confirmatory  analysis  shall  be  reported 
positive  for  a  specific  substance.  Presumptive 
positive  results  of  preliminary  testing  at  the 
licensee's  testing  facility  will  not  be  reported 
to  licensee  management 

(3)  The  Medical  Review  Officer  may 
routinely  obtain  from  the  HHS-certified 
laboratory,  and  the  laboratory  shall  provide, 
quantitation  of  test  results.  The  Medical 
Review  Officer  may  only  disdose 
quantitation  of  test  results  for  an  individual 
to  licensee  management  if  required  in  an 
appeals  process,  or  to  the  individual  under 
the  provisions  of  Section  3.2.  (This  does  not 
preclude  the  provision  of  program 
performance  data  under  the  provisions  of  10 
CFR  26.71(d].)  Quantitation  of  negative  tests 
for  urine  specimens  shall  not  be  disdosed. 
except  where  deemed  appropriate  by  the 
Medical  Review  Officer  for  proper 
disposition  of  the  results  of  tests  of  susped 
specimens.  Alcohol  quantitation  for  a  blood 
specimen  shall  be  provided  to  licensee 
management  with  the  Medical  Review 
Officer's  evaluation. 

(4)  The  laboratory  may  transmit  results  to 
the  Medical  Review  Officer  by  various 
electronic  means  (e.g.,  teleprinters,  facsimile, 
or  computer)  in  a  manner  designed  to  ensure 
confidentiality  of  the  information.  Results 
may  not  be  provided  verbally  by  telephone 
from  HHS-certified  laboratory  personnel  to 
the  Medical  Review  Officer.  The  HHS- 
certified  laboratory  must  ensure  the  security 
of  the  data  transmission  and  limit  access  to 
any  data  transmission,  storage,  and  retrieval 
system. 

(5)  The  laboratory  shaU  send  only  to  the 
Medical  Review  Officer  a  certified  copy  of 
the  original  chain-of-custody  form  signed  by 
the  individual  responsible  for  day-to-day 
management  of  the  drug  testing  laboratory  or 
the  individual  responsible  for  attesting  to  the 
validity  of  the  test  reports  and  attached  to 
which  shall  be  a  copy  of  the  test  report. 

(6)  The  HHS-certified  laboratory  and  the 
licensee's  testing  facility  shall  provide  to  the 
licensee  official  responsible  for  coordination 
of  the  fitness-for-duty  program  a  monthly 
statistical  summary  of  urinalysis  and  blood 
testing  and  shall  not  indude  in  the  summary 
any  personal  identifying  information.  Initial 
test  data  from  the  licensee's  testing  fadUty 
and  the  HHS-certified  laboratory,  and 


confirmation  data  from  HHS-certified 
iaboratories  shall  be  included  for  test  results 
reported  within  that  month.  Normally  this 
summary  shall  be  forwarded  from  HHS- 
certified  laboratories  by  registered  or 
certified  mail  and  from  the  Ucensee's  testing 
facility  not  more  than  14  calendar  days  after 
the  end  of  the  month  covered  by  the 
summary.  The  summary  shaU  contain  the 
following  information: 
(i)  Initial  Testing: 

(A)  Number  of  spedmens  received: 

(B)  Number  of  specimens  reported  out;  and 

(C)  Number  of  specimens  screened 
positive  for 

Marijuana  metabolites 
Cocaine  metaboUtes 
Opiate  metabolites 
PhencycUdine 
Amphetamines 
Alcohol 
(ii)  Confirmatory  Testing: 

(A)  Number  of  specimens  received  for 
confirmation; 

(B)  Number  of  specimens  confirmed 
positive  for 

Marijuana  metabolite 

Cocaine  metabolite 

Morphine,  codeine 

Phencyclidine 

Amphetamine 

Methamphetamine 

Alcohol 

(7)  The  statistics  shall  be  presented  for 
both  the  cut-off  levels  in  these  guidelines  and 
any  more  stringent  cut-off  levels  which 
licensees  may  8pecif>'.  The  HHS-certified 
laboratory  and  the  Ucensee's  testing  fadUty 
shall  make  available  quantitative  results  for 
all  samples  tested  when  requested  by  the 
NRC  or  the  Ucensee  for  which  the  laboratory 
is  performing  drug  testing  services. 

(8)  Unless  otherwise  instruded  by  the 
Ucensee  in  writing,  all  records  pertaining  to  a 
given  urine  or  blood  specimen  shaU  be 
retained  by  the  HHS-certified  drug  testing 
laboratory  emd  the  Ucensee's  testing  faciUty 
for  a  minimum  of  2  years. 

(h)  "Long-Term  Storage."  Long-term  frozen 
storage  (  — 20  *C  or  less]  ensures  that  positive 
urine  specimens  wiU  be  available  for  any 
necessary  retest  during  administrative  or 
disciplinary  proceedings.  Unless  otherwise 
authorized  in  writing  by  the  licensee,  HHS- 
certified  laboratories  shall  retain  and  place  in 
properly  secured  long-term  frozen  storage  for 
a  minimum  of  1  year  all  specimens  confirmed 
positive.  Within  this  1-year  period  a  Ucensee 
or  the  NRC  may  request  the  laboratory  to 
retain  the  specimen  for  an  additional  period 
of  time,  but  if  no  such  request  is  received,  the 
laboratory  may  discard  the  specimen  after 
the  end  of  1  year,  except  that  the  laboratory 
shaU  be  required  to  maintain  any  specimens 
under  legal  chaUenge  for  an  indefinite  period- 
Any  spUt  samples  retained  by  the  Ucensee 
shall  be  transferred  into  long-term  storage 
upon  determination  by  the  Medical  Review 
Officer  that  the  specimen  has  a  confirmed 
positive  test. 

(i)  "Retesting  Spedmens."  Because  some 
analytes  deteriorate  or  are  lost  during 
freezing  and/or  storage,  quantitation  for  a 
retest  is  not  subjed  to  a  specific  cut-off 
requirement  but  must  provide  data  suffident 


to  confirm  the  presence  of  the  drug  or 
metaboUte. 

(j)  "SpUt  Samples."  Urine  specimens  may 
be  split,  at  the  Ucensee's  discretion,  into  two 
parts  at  the  coUection  site.  One  half  of  such 
samples  (hereafter  called  the  aUquot]  shaU  be 
analyzed  by  the  Ucensee's  testing  fadUty  or 
the  HHS-certified  laboratory  for  the 
Ucensee's  purposes  as  described  in  diis 
appendix  The  other  half  of  the  sample 
(hereafter  caUed  the  spUt  sample)  may  be 
withheld  from  transfer  to  the  laboratory, 
sealed,  and  stored  in  a  secure  manner  by  the 
Ucensee  until  the  aUquot  has  been 
determined  to  be  negative  or  until  the 
positive  result  of  a  screening  test  has  been 
confirmed.  As  soon  as  the  aUquot  has  tested 
negative,  the  spUt  sample  in  storage  may  be 
destroyed.  If  the  aliquot  tests  positive  by 
confirmatory  testing,  thea  at  the  tested 
individual's  request,  the  ?plit  sample  may  be 
forwarded  on  that  day  to  anotiier  HHS- 
certified  laboratory  that  did  not  test  the 
aUquot.  The  chain-of-custody  and  testing 
procedures  to  which  the  spUt  sample  is 
subject  shall  be  the  same  as  those  used  to 
test  the  initial  aUquot  and  shall  meet  the 
standards  for  retesting  specimens  (Section 
2.7(i]l.  The  quantitative  results  of  any  second 
testing  process  shall  be  made  available  to  the 
Medical  Review  Officer  and  to  the  individual 
tested. 

(k)  "Subcontracting."  HHS-certified 
laboratories  shaU  not  subcontract  and  shaU 
perform  aU  work  with  their  own  personnel 
and  equipment  unless  otherwise  authorized 
by  the  Ucenaee.  The  laboratory  must  be 
capable  of  performing  testing  of  the  five 
classes  of  drugs  (marijuana,  cocaine,  opiates, 
phencycUdine,  and  amphetamines)  and  of 
whole  blood  and  confirmatory  GC/MS 
'methods  specified  in  these  guidelines. 

(1)  "Laboratory  Fadbties." 

(1)  HHS-certified  laboratories  shall  comply 
with  appUcable  provisions  of  any  State 
Ucensure  requirements. 

(2)  HHS-certified  laboratories  shall  have 
the  capabiUty,  at  the  same  laboratory 
premises,  of  performing  initial  tests  for  each 
drug  and  drug  metaboUte  fcr  which  service  is 
offered,  and  for  performing  confirmatory  tests 
for  alcohol  and  for  each  drug  and  drug 
metaboUte  for  which  service  is  offered  Any 
Ucensee  testing  faciUties  shaU  have  the 
capabiUty,  at  the  same  premises,  of 
performing  initial  screening  tests  for  each 
drug  and  drug  metaboUte  for  which  testing  is 
conducted.  Breath  tests  for  alcohol  may  be 
performed  at  the  coUection  site. 

(m)  "Inspections."  The  NRC  and  any 
Ucensee  utilizing  an  HHS-certified  laboratory 
shall  reserve  the  right  to  inspect  the 
laboratory  at  any  time.  Licensee  contracts 
with  HHS-certified  laboratories  for  drug  • 
testing  and  alcohol  confirmatory  testing,  as 
weU  as  contracts  for  coUection  site  services. 
shaU  permit  the  NRC  and  the  Ucensee  to 
condud  unaimounced  inspections.  In 
addition,  prior  to  the  award  of  a  contract  the 
Ucensee  shaU  carry  out  pre-award 
inspections  and  evaluation  of  the  procedural 
aspects  of  the  laboratory's  drug  testing 
operation.  The  NRC  shall  reserve  the  right  to 
inspect  a  licensee's  testing  facility  at  any 
time. 


BEST  COPY  AVAILABLE 


24506        Federal  Regiater  /  Vol.  54.  No.  108  /  Wednesday.  June  7,  1989  /  Rules  and  Regulations 


(n)  "Documentation."  HHS-certified 
laboratorie*  and  the  Ucenaee't  letting  facility 
(hall  ffMJnf  <ii  and  make  available  for  at 
leaat  2  yean  doaimentation  of  all  aspects  of 
the  testing  process.  This  2-year  period  may  be 
extended  upon  written  notification  by  the 
NRC  or  by  any  licensee  for  which  laboratory 
services  are  being  provided.  The  required 
documentation  shall  include  personnel  files 
on  all  individuals  authorized  to  have  access 
to  specimens;  chain-of-custody  doctmients; 
quality  assurance/quality  control  records; 
procedure  manuals:  aU  test  data  (including 
calibration  curves  and  any  calculations  used 
in  determining  test  results):  reports: 
performance  records  on  performance  testing; 
performance  on  certification  inspections;  and 
hard  copies  of  computer-generated  data.  The 
HHS-certified  laboratory  and  the  licensee's 
testing  facility  shall  be  required  to  maintain 
documents  for  any  specimen  imder  legal 
challenge  for  an  indefinite  period. 

(0)  "Additional  Requirements  for  HHS- 
certified  Laboratories  and  Licensee's  Testing 
Facilities." 

(1)  "Procedure  manual."  Each  laboratory 
and  licensee's  testing  facility  shall  have  a 
procedure  manual  which  includes  the 
prindpies  of  each  test,  preparation  of 
reagents,  standards  and  controls,  calibration 
procedures,  derivation  of  results,  linearity  of 
methods,  sensitivity  of  the  methods,  cutoff 
values,  mechanisms  for  reporting  results, 
controls,  criteria  for  unacceptable  specimens 
and  results,  remedial  actions  to  be  taken 
when  the  test  systems  are  outside  of 
acceptable  limits,  reagents  and  expiration 
dates,  and  references.  Copies  of  all 
procedures  and  dates  on  which  they  are  in 
effect  shall  be  maintained  as  part  of  the 
manual.  Superseded  material  must  be 
retained  for  three  years. 

(2)  "Standards  and  controls."  HHS-certified 
laboratory  standards  shall  be  prepared  with 
pure  drug  standards  which  are  properly 
labeled  as  to  content  and  concentration.  The 
standards  shall  be  labeled  with  the  following 
dates:  when  received;  when  prepared  or 
opened;  when  placed  in  service;  and 
expiration  date. 

(3)  "Instruments  and  equipment" 

(i)  Volumetric  pipettes  and  measuring 
devices  shall  be  certified  for  accuracy  or  be 
checked  by  gravimetric,  colorimetric  or  other 
verification  procedure.  Automatic  pipettes 
and  dilutors  shall  be  checked  for  accuracy 
and  reproducibility  before  being  placed  in 
service  and  checked  periodically  thereafter. 

(ii)  Alcohol  breath  analysis  equipment 
shaU  be  an  evidental-grade  breath  alcohol 
analysis  device  of  a  brand  and  model  that 
conforms  to  National  Highway  Traffic  Safety 
Administration  (NHTSA]  standards  (49  FR 
48855)  and  to  any  applicable  State  statutes. 

(iii)  There  shall  be  written  procedures  for 
instrument  set-up  and  normal  operation,  a 
schedule  for  checking  critical  operating 
characteristics  for  all  instruments,  tolerance 
limits  for  acceptable  function  checks,  and 
instructions  for  major  troubleshooting  and 
repair.  Records  shall  be  available  on 
preventive  maintenance. 

(4)  "Remedial  actions."  There  shall  be 
written  procedures  for  the  actions  to  be  taken 
when  systems  are  out  of  acceptable  limits  or 
errors  are  detected.  There  shall  be 


docimientation  that  these  procedures  are 
followed  and  that  all  necessary  corrective 
actions  are  taken.  There  shall  also  be  in  place 
systems  to  verify  all  stages  of  testing  and 
reporting  and  documentation  that  these 
procedures  are  followed. 

(6)  "Persoimel  available  to  testify  at 
proceedings."  The  licensee's  testing  faciUty 
and  HHS-certified  laboratory  shall  have 
qualified  personnel  available  to  testify  in  an 
administrative  or  disciplinary  proceeding 
against  an  individual  when  that  proceeding  is 
based  on  positive  breath  analysis  or 
urinalysis  results  reported  by  the  Ucensee's 
testing  facility  or  the  HHS-certified 
laboratory. 

2.8    Quality  Assurance  and  Quality  Control. 

(a)  "General."  HHS-certified  laboratories 
and  the  licensee's  testing  facility  shall  have  a 
quality  assurance  program  which 
encompasses  all  aspects  of  the  testing 
process  including  but  not  limited  to  specimen 
acquisition,  chain-of-custody,  secxirity, 
reporting  of  results,  initial  and  confirmatory 
testing,  and  validation  of  analytical 
procedures.  Quality  assurance  procedures 
shall  be  designed.  Implemented,  and 
reviewed  to  monitor  the  conduct  of  each  step 
of  the  process  of  testing  for  drugs. 

(b)  "Licensee's  Testing  Facility  Quality 
Control  Requirements  for  Initial  Tests." 
Because  all  positive  preliminary  tests  for 
drugs  are  forwarded  to  an  HHS-certified 
laboratory  for  screening  and  confirmatory 
testing  when  appropriate,  the  NRC  does  not 
require  licensees  to  assess  their  testing 
facility's  false  positive  rates  for  drugs.  To 
ensure  that  the  rate  of  false  negative  tests  is 
kept  to  the  minimum  that  the  immunoassay 
technology  supports,  licensees  shall  process 
blind  performance  test  specimens  and  submit 
a  sampling  of  specimens  screened  as  negative 
from  every  test  run  to  the  HHS-certified 
laboratory.  In  addition,  the  manufacturer- 
required  performance  tests  of  the  breath 
analysis  equipment  used  by  the  licensee  shall 
be  conducted  as  set  forth  in  the 
manufacturer's  specifications. 

(c)  "Laboratory  Quality  Control 
Requirements  for  Initial  Tests  at  HHS- 
Certified  Laboratories."  Each  analytical  run 
of  specimens  to  be  screened  shall  include: 

(1)  Urine  specimens  certified  to  contain  no 
drug: 

(2)  Urine  specimens  fortified  with  known 
standards;  and 

(3)  Positive  controls  with  the  drug  or 
metabohte  at  or  near  the  threshold  (cut-off). 

In  addition,  with  each  batch  of  samples,  a 
sufficient  number  of  standards  shall  be 
included  to  ensure  and  document  the 
linearity  of  the  assay  method  over  time  in  the 
concentration  area  of  the  cut-off.  After 
acceptable  values  are  obtained  for  the  known 
standards,  those  values  will  be  used  to 
calculate  sample  data.  Implementation  of 
procedures  to  ensure  that  carryover  does  not 
contaminate  the  testing  of  an  individual's 
specimen  shall  be  documented.  A  minimum 
of  10  percent  of  all  test  samples  shall  be 
quality  control  specimens.  Laboratory  quaUty 
control  samples,  prepared  from  spiked  urine 
samples  of  determined  concentration,  shall 
be  included  in  the  run  and  should  appear  as 
normal  samples  to  laboratory  analysts.  One 
percent  of  each  run.  with  a  minimum  of  at 


least  one  sample,  shall  be  the  laboratory's 
own  quality  control  samples. 

(d)  "Laboratory  Quali^  Control 
Requirementa  for  Confirmation  Tests."  Each 
analytical  run  of  specimens  to  be  confirmed 
shall  include: 

(1)  Urine  specimens  certified  to  contain  no 
drug; 

(2)  Urine  specimens  fortified  with  known 
standards:  and 

(3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  threshold  (cut-off). 

The  linearity  and  precision  of  the  method 
shall  be  periodically  documented. 
Implementation  of  procedures  to  ensure  that 
carryover  does  not  contaminate  the  testing  of 
an  individual's  specimen  shall  also  be 
documented. 

(e)  "Licensee  Blind  Performance  Test 
Procedures." 

(1)  Licensees  shall  purchase  chemical 
testing  services  only  from  laboratories 
certified  by  DHHS  or  a  DHHS-recognized 
certification  program  in  accordance  with  the 
HHS  Guidelines.  Laboratory  participation  is 
encouraged  in  other  performance  testing 
surveys  by  which  the  laboratory's 
performance  is  compared  with  peers  and 
reference  laboratories. 

(2)  During  the  initial  90-day  period  of  any 
new  drug  testing  program,  each  Ucensee  shall 
submit  blind  performance  test  specimens  to 
each  HHS-certified  laboratory  it  contracts 
within  the  amount  of  at  least  50  percent  of 
the  total  number  of  samples  submitted  (up  to 
a  maximum  of  500  samples)  and  thereafter  a 
minimum  of  10  percent  of  all  samples  (to  a 
maximum  of  250)  submitted  per  quarter. 

(3)  Approximately  80  percent  of  the  blind 
performance  test  samples  shall  be  blank  (i.e., 
certified  to  contain  no  drug)  and  the 
remaining  samples  shall  be  positive  for  one 
or  more  drugs  per  sample  in  a  distribution 
such  that  all  the  drugs  to  be  tested  are 
included  in  approximately  equal  frequencies 
of  challenge,  llie  positive  samples  shall  be 
spiked  only  with  those  drugs  for  which  the 
licensee  is  testing. 

(4)  The  licensee  shall  investigate,  or  shall 
refer  to  DHHS  for  investigation,  any 
unsatisfactory  performance  testing  result, 
and  based  on  this  investigation,  the 
laboratory  shall  take  action  to  correct  the 
cause  of  the  unsatisfactory  performance  test 
result.  A  record  shall  be  made  of  the 
investigative  findings  and  the  corrective 
action  taken  by  the  laboratory,  and  that 
record  shall  be  dated  and  signed  by  the 
individuals  responsible  for  the  day-to-day 
management  and  operation  of  the  HHS- 
certified  laboratory.  Then  the  hcensee  shall 
send  the  document  to  the  NRC  as  a  report  of 
the  unsatisfactory  performance  testing 
incident  within  30  days.  The  NRC  shall 
ensure  notification  of  the  finding  to  DHHS. 

(5)  Should  a  false  positive  error  occur  on  a 
blind  performance  test  specimen  and  the 
error  is  determined  to  be  an  administrative 
error  (clerical,  sample  mixup,  etc.),  the 
licensee  shall  promptly  notify  the  NRC.  The 
Ucensees  shall  require  the  laboratory  to  take 
corrective  action  to  minimize  the  occurrence 
of  the  particular  error  in  the  future;  and,  if 
there  is  reason  to  believe  the  error  could  have 
been  systematic,  the  licensee  may  also 
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require  review  and  reanalysis  of  previously 
run  specimens. 

(6)  Should  a  false  positive  error  occur  on  a 
blind  performance  test  specimen  and  the 
error  is  determined  to  be  a  technical  or 
methodological  error,  the  Ucensee  shall 
instruct  the  laboratory  to  submit  to  them  all 
quality  control  data  from  the  batch  of 
specimens  which  included  the  false  positive 
specimen.  In  addition,  the  licensee  shall 
require  the  laboratory  to  retest  all  specimens 
analyzed  positive  for  that  drug  or  metabohte 
from  the  time  of  final  resolution  of  the  error 
back  to  the  time  of  the  last  satisfactory 
performance  test  cycle.  This  retesting  shall  be 
documented  by  a  statement  signed  by  the 
individual  responsible  for  day-to-day 
management  of  the  laboratory's  substance 
testing  program.  The  Ucensee  and  the  NRC 
may  require  an  on-site  review  of  the 
laboratory  which  may  be  conducted 
unannounced  during  any  hours  of  operation 
of  the  laboratory.  Based  on  information 
provided  byihe  NRC  DHHS  has  the  option 
of  revoking  or  suspending  the  laboratory's 
certification  or  recommending  that  no  further 
action  be  taken  if  the  case  is  one  of  less 
serious  error  in  which  corrective  action  has 
already  been  taken,  thus  reasonably  assuring 
that  the  error  will  not  occur  again. 

2.9    Reporting  and  Review  of  Results 

(a)  "Medical  Review  Officer  shall  review 
results."  An  essential  part  of  the  Ucensees' 
testing  programs  is  the  final  review  of  results. 
A  positive  test  result  does  not  automatically 
identify  a  nuclear  power  plant  worker  as 
having  used  substances  in  violation  of  the 
NRC's  regulations  or  the  Ucensee's  company 
poUcies.  An  individual  with  a  detailed 
knowledge  of  possible  alternate  medical 
explanations  is  essential  to  the  review  of 
results.  This  review  shaU  be  performed  by  the 
Medical  Review  Officer  prior  to  the 
transmission  of  results  to  Ucensee 
management  officials. 

(b)  "Medical  Review  Officer- 
qualifications  and  responsibiUties."  The 
Medical  Review  Officer  shall  be  a  Ucensed 
physician  with  knowledge  of  substance  abuse 
disorders  and  may  be  a  licensee  or  contract 
employee.  The  role  of  the  Medical  Review 
Officer  is  to  review  and  interpret  positive  test 
results  obtained  through  the  licensee's  testing 
program.  In  carrying  out  this  responsibiUty, 
the  Medical  Review  Officer  shaU  examine 
alternate  medical  explanations  for  any 
positive  test  result  (this  does  not  include 
confirmation  of  blood  alcohol  levels  obtained 
through  the  use  of  a  breath  alcohol  anaylsis 
device).  This  action  could  include  conducting 
a  medical  interview  with  the  individual, 
review  of  the  individual's  medical  history,  or 
review  of  any  other  relevant  biomedical 
factors.  The  Medical  Review  Officer  shaU 
review  aU  medical  records  made  available  by 
the  tested  individual  when  a  confirmed 
positive  test  could  have  resulted  from  legally 
prescribed  medication.  The  Medical  Review 
Officer  shall  not  consider  the  residts  of  tests 
that  are  not  obtained  or  processed  in 


accordance  with  these  Guidelines,  althou^ 
he  or  she  may  consider  the  results  of  tests  on 
split  samples  in  making  his  or  her 
determination,  as  long  as  those  spUt  samples 
have  been  stored  and  tested  in  accordance 
with  the  procedures  described  in  these 
Guidelines. 

(c)  "Positive  Test  Results."  Prior  to  making 
a  final  decision  to  verify  a  positive  test  result, 
the  Medical  Review  Officer  shaU  give  the 
individual  an  opportunity  to  discuss  the  test 
result  with  him  or  her.  FoUowing  verification 
of  a  positive  test  result  the  Medical  Review 
Officer  shall,  as  provided  in  the  Ucensee's 
poUcy,  notify  the  appUcable  employee 
assistance  program  and  the  Ucensee's 
management  official  empowered  to 
recommend  or  take  administrative  action  (or 
the  official's  designated  agent). 

(d)  "Verification  for  opiates;  review  for 
prescription  medication."  Before  the  Medical 
Review  Officer  verifies  a  confirmed  positive 
result  and  the  Ucensee  takes  action  for 
opiates,  he  or  she  shaU  determine  that  there 
is  clinical  evidence — in  addition  to  the  urine 
test — of  unauthorized  use  of  any  opium, 
opiate,  or  opium  derivative  (e.g.,  morphine/ 
codeine).  Clinical  signs  of  abuse  include 
recent  needle  tracks  or  behavioral  and 
psychological  signs  of  acute  opiate 
intoxication  or  withdrawal.  This  requirement 
does  not  apply  if  the  GC/MS  confirmation 
testing  for  opiates  confirms  the  presence  of  6- 
monoacetylmorphine.  For  other  drugs  that  are 
commonly  prescribed  or  commonly  included 
in  over-the-counter  preparations  (e.g., 
benzodiazepines  in  the  first  case, 
barbiturates  in  the  second)  and  that  are  Usted 
in  the  Ucensee's  panel  of  substances  to  be 
tested,  the  Medical  Review  Officer  shaU  also 
determine  whether  there  is  clinical 
evidence — in  addition  to  the  urine  test — of 
unauthorized  use  of  any  of  these  substances 
or  their  derivatives. 

(e)  "Reanalysis  authorized."  Should  any 
question  arise  as  to  the  accuracy  or  vaUdity 
of  a  positive  test  result  only  the  Medical 
Review  Officer  is  authorized  to  order  a 
reanalysis  of  the  original  sample  and  such 
retests  are  authorized  only  at  laboratories 
certified  by  DHHS.  The  Medical  Review 
Officer  shaU  authorize  a  reanalysis  of  the 
original  aliquot  on  timely  request  of  the 
individual  tested,  and  shaU  also  authorize  an 
analysis  of  any  sample  stored  by  the  licensee. 

(f)  "Results  consistent  with  resptonsible 
substance  use."  If  the  Medical  Review  Officer 
determines  that  there  is  a  legitimate  medical 
explanation  for  the  positive  test  result  and 
that  use  of  the  substance  identified  through 
testing  in  the  manner  and  at  the  dosage 
prescribed  does  not  reflect  a  lack  of 
reUability  and  is  unlikely  to  create  on-the-job 
impairment  the  Medical  Review  Officer  shaU 
report  the  test  result  to  the  Ucensee  as 
negative. 

(g)  "Result  scientifically  insufficient" 
AdditionaUy,  the  Medical  Review  Officer, 
based  on  review  of  inspection  reports.  quaUty 
control  data,  multiple  samples,  and  other 
pertinent  results,  may  determine  that  the 


result  is  scientifically  insufficient  for  furtber 
action  and  declare  the  test  specimen 
negative.  In  this  situation,  the  Medical 
Review  Officer  may  request  reanalysis  of  the 
original  sample  before  making  this  deosion. 
(The  Medical  Review  Officer  may  request 
that  reanalysis  be  performed  by  the  same 
laboratory  or,  that  an  aUquot  of  the  original 
specimen  be  sent  for  reanalysis  to  an 
alternate  laboratory  which  is  certified  in 
accordance  with  the  HHS  GuideUnes.)  The 
Ucensee's  testing  faciUty  and  the  HHS- 
certified  laboratory  shaU  assist  in  this  review 
process  as  requested  by  the  Medical  Review 
Officer  by  making  available  the  individual(s) 
responsible  for  day-to-day  management  of 
the  Ucensee's  test  faciUty,  of  the  HHS- 
certified  laboratory  or  other  individuals  who 
are  forensic  toxicologists  or  who  have 
equivalent  forensic  experience  in  urine  drug 
testing,  to  provide  specific  consultation  as 
required  by  the  Ucensee.  The  Ucensee  shall 
maintain  records  that  simmiarize  any 
negative  findings  based  on  scientific 
insufficiency  and  shall  make  them  available 
to  the  NRC  on  request  but  shaU  not  include 
any  personal  identifying  information  in  such 
reports. 

Subpart  C— Employee  Protection 

3.1  Protection  of  Employee  Records 

Licensee  contracts  with  HHS  certified 
laboratories  and  procedures  for  the  Ucensee's 
testing  facility  shall  require  that  test  records 
be  maintained  in  confidence,  as  provided  in 
10  CFR  26.29.  Records  shaU  be  maintained 
and  used  with  the  highest  regard  for 
individual  privacy. 

3.2  Individual  Access  to  Test  and 
Laboratory  Certification  Results 

Any  individual  who  is  the  subject  of  a  drug 
or  alcohol  test  under  this  part  shall  upon 
written  request  have  access  to  any  records 
relating  to  his  or  her  tests  and  any  records 
relating  to  the  results  of  any  relevant 
laboratory  certification,  review,  or 
revocation-of-certification  proceedings. 

Subpart  D — Certification  of  Laboratories 
Engaged  in  Chemical  Testing 

4.1    Use  of  DHHS-certified  laboratories 

(a)  Licensees  subject  to  this  part  and  their 
contractors  shall  use  only  laboratories 
certified  under  the  DHHS  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs".  Subpart  C — "Certification 
of  Laboratories  Engaged  in  Urine  Drug 
-  Testing  for  Federal  Agencies,"  (53  FR  11970, 
11986-11989)  dated  April  11, 1988,  and 
subsequent  amendments  thereto  for 
screening  and  confirmatory  testing  except  for 
initial  screening  tests  at  a  Ucensee's  testing 
faciUty  conducted  in  accordance  with  10  CFK 
26.24(d).  Information  concerning  the  current 
certification  status  of  laboratories  is 
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available  from:  The  Office  of  Workplace 
Initiativea,  National  Institute  on  Drug  Abuse, 
SflOO  Piaher*  Lane.  Rockville,  Maryland  20657. 

(b)  Licensee*  or  their  contractors  may  use 
only  HHS-certified  laboratories  that  agree  to 
follow  the  same  rigorous  chemical  testing, 
quality  control,  and  chain-of-outody 
procedures  when  testing  for  more  stringent 
cut-off  levels  as  may  be  specified  by 
licensees  for  the  classes  of  drugs  identified  in 
this  Part  for  analysis  of  blood  specimens  for 
a'cohol.  and  for  any  other  substances 
included  in  Ucensees'  drug  panels. 

Dated  at  Rockville,  MD  this  24th  day  of 
May.  1989. 

For  The  Nuclear  Regulatory  Commission. 
lohaCHoyfe, 

Acting  Secretary  of  the  Commission. 
[PR  Doc  89-12806  Filed  &-6-86: 6:46  am] 
MJjNacooc  Ties  oi  m 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servico 

7  CFR  Part*  272  and  273 

(Affldt  No.  314] 

Food  Stamp  Program;  Categorical 
EHglbillty  for  Cartain  Public  Aaalatanca 
end  Suppiemantcl  Security  Income 
(SSI)  Redplenta 

aocncy:  Food  and  Nutrition  Service, 

USDA. 

acnOM:  Final  rule. 

summary:  This  rulemaking  puts  in  final 
form  Food  Stamp  Program  interim 
regulations  published  August  5, 1986 
which  implemented  the  categorical 
eligibility  provision  contained  in  section 
1507  of  the  Food  Security  Act  of  1985 
(Pub.  L  9&-198;  December  23, 1985).  That 
provision  mandates  that  households  that 
only  contain  members  who  are 
recipients  of  public  assistance  (PA)  or 
supplemental  security  income  (SSI) 
benefits  be  categorically  eligible  for 
food  stamp  benefits. 

lliis  final  action  also  addresses  a 
provision  of  the  Hunger  Prevention  Act 
of  1988  (Pub.  L  100-«35,  September  19, 
1988)  which  eliminates  the  September 
30. 1989  expiration  date  for  testing 
categorical  eligibility  under  the  Food 
Security  Act  of  1985. 
DATCS:  The  new  provisions  contained  in 
this  final  action  at  9  272.1(g)(10e). 
5  273JJ(J)(l)(iv),  S  273.2aH2)(iil)(B). 
S  273.17  and  8  273.18  are  effective  July  7, 
1989  to  be  implemented  no  later  than 
September  1, 1989.  All  the  remaining 
provisions,  which  specifically  adopt,  as 
final,  interim  provisions  as  published  at 
51  FR  28200-28202.  August  5. 1986  or 
mo(hfy  the  interim  provisions  for  clarity 
only,  are  effective  retroactively  to 
December  23, 1985. 
FOR  FURTIMR  IMTORMATIOW  CONTACR 
Judith  M.  Seymour,  Chief,  Eligibility  and 
Certification  Regulations  Section. 
Certification  Policy  Branch,  Program 
Development  Division,  Certification 
Policy  Branch.  Food  Stamp  Program. 
Food  and  Nutrition  Service,  USDA.  3101 
Park  Center  Drive,  Room  706, 
Alexandria,  VA.  22302,  telephone  (703) 
756-3496. 
•UPPtSMINTARY  INFORSIATION: 

Classification 

Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  the  Secretary 
of  Agriculture's  Memorandum  No.  1512- 
1.  The  Department  has  classified  this 
action  as  non-major.  The  effect  of  this 
action  on  the  economy  will  be  less  than 


$100  million  and  it  will  have  an 
insignificant  effect  on  costs  or  prices. 
Competition,  employment,  investment, 
productivity,  and  innovation  will  remain 
unaffected.  There  will  be  no  effect  on 
the  competition  or  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule  and 
related  Notice  to  7  CFR  3015.  Subpart  V 
(48  FR  29115],  this  program  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354,  Stat.  1164.  September  19. 
1980).  G.  Scott  Dunn,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  State  and  local  welfare 
agencies  will  be  the  most  affected  to  the 
extent  that  they  administer  the  Food 
Stamp  Program.  Potential  and  current 
participants  will  be  affected  because  of 
changes  to  various  program  policies  and 
procedures. 

Paperwork  Reduction  Act 

The  provision  at  7  CFR  273.10(g)(l)(ii) 
requiring  the  State  agency  to  tell 
households  to  inform  the  State  agency  of 
their  eligibility  for  PA  or  SSI  benefits  on 
form  FNS-44Z  Action  Taken  on  Your 
Pood  Stamp  Case,  does  not  alter  or 
change  buriden  estimates  for  the  FNS- 
442  as  approved  under  OMB  Na  0584- 
0064.  The  remaining  provisions  of  this 
rule  do  not  contain  new  or  additional 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  cmd  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3507). 

Background 

Comments 

On  August  5, 1986.  the  Department 
issued  an  interim  rule  at  51  FR  28196 
which  implemented  the  Food  Security 
Act  of  1985  provision  on  categorical 
eligibility  for  certain  PA  and  SSI 
households.  A  total  of  15  comment 
letters  were  received  on  the  interim 
rule — the  majority  from  State  agencies. 
All  comments  received  were  reviewed 
but  only  those  issues  that  either  arose 
repeatedly  or  those  which  can  be 


addressed  by  regulation  are  discussed  in 
detail.  Comments  which  proposed 
legislative  changes  or  were  unclear  or 
not  pertinent  are  not  addressed  in  this 
preamble.  A  full  explanation  of  the 
rationale  of  the  rule  is  contained  in  the 
preamble  of  the  interim  rule.  It  is 
suggested  that  persons  also  refer  to  that 
rule  for  background  informaion. 

Reactivation  of  Denied  Cases — 
§273^)(l)(iv) 

The  interim  rule  established  a 
procedure  which  required  the  State 
agency  to  reevaluate  any  application 
from  a  household  with  applied  for  both 
food  stamps  and  Aid  to  Famihes  with 
Dependent  Children  (AFDC)  or 
Supplemental  Security  Income  (SSI)  but 
which  was  denied  food  stamps  prior  to 
action  being  taken  on  the  AFDC  or  SSI 
application.  The  reevaluation  would  be 
done  when  the  household  was  found  to 
be  eligible  for  or  authorized  for  receipt 
of  AFDC  or  SSI  benefits  and  thus 
categorically  eligible.  TTie  interim  rule 
provided  that  the  State  agency  shall  not 
reinterview  the  household  but  shall  use 
available  information  to  update  the 
application  and/or  make  mail  or  phone 
contact  with  the  household  or 
authorized  representative  to  determine 
any  changes  in  circumstances.  Any 
changes  shall  be  initialed  and  the 
updated  application  resigned  and  dated 
by  the  authorized  household  member  or 
procedure.  In  general,  commenters 
preferred  an  outright  denial  and 
reapplication  and,  at  the  very  least, 
wanted  more  flexibilty  in  contacting  the 
household  to  update  information  on  the 
original  application.  One  commenter 
was  concerned  that  State  agencies  are 
not  required  to  contact  the  household 
and.  thus,  the  household  may  not  be 
actively  involved  in  the  reevaluation 
process. 

Because  the  Department  considers 
that  categorical  eligibility  begins  at  the 
point  when  the  person  or  assistance  unit 
becomes  eligible  for  receipt  of  PA  or  SSI 
benefits,  or  becomes  authorized  for 
receipt  of  PA  or  SSI  benefits,  this  final 
action  retains  the  provision  requiring 
reactivating  a  denied  food  stamp  case 
which  is  later  determined  categorically 
eligible.  However,  to  ensure  that  the 
household  has  an  opportunity  to 
participate  in  the  reevaluation  process 
and  that  the  State  agency  has  the  latest 
information,  thia  final  action  amends  7 
CFR  273.2(j)(l)  to  require  State  agencies 
to  first  use  available  information  to 
update  the  application  and  then  contact 
the  household  to  explain  and  confirm 
changes  and  determine  if  any  other 
changes  in  circumstances  have 
occurred.  The  final  rule  still  requires 
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that  the  household  initial  changes  and 
re-sign  and  date  the  application,  unless 
the  household  does  not  supply  new 
information  or  information  supplied  by 
the  household  does  not  deviate  from  the 
available  information  obtained  by  the 
State  agency. 

The  interim  rule  provided  that  if 
AFDC  or  SSI  eligibility  is  not 
determined  within  30  days  after  the  date 
the  food  stamp  application  is  filed  and 
the  household  is  not  eligible  as  a 
nonpublic  assistance  (NPA)  household, 
the  application  shall  be  denied  on  the 
30th  day  and  reactivated  when  the 
AFDC/SSI  eligibility  determination  is 
made.  One  commenter  suggested  that 
the  application  be  pended  on  the  30th 
day  in  lieu  of  denial  and  reactivation. 
This  suggestion  is  not  adopted.  The 
Food  Stamp  Act  requires  that  a  decision 
on  food  stamp  eligibihty  by  made  within 
30  days  of  the  date  the  appUcation  is 
filed  and  the  Department  cannot  justify 
keeping  a  case  pending  beyond  30  days 
when  the  household  is  ineligible  for  food 
stamps. 

This  same  commenter  suggested  that 
categorical  eligibility  be  effctive  on  the 
same  date  AFDC/SSI  is  effective.  The 
commenter  explained  her  concern 
through  the  use  of  a  case  example:  An 
AFDC  application  was  filed  October  6, 
1986.  Because  the  State  agency  opted  to 
make  AFDC  effective  the  first  of  the 
month  in  which  the  30th  day  after  the 
date  of  the  AFDC  appUcation  falls, 
AFDC  became  effective  November  1, 
1986.  The  interim  rules  provide  that  any 
household  determined  PA  eligible  which 
is  categorically  eligible  within  the  30- 
day  food  stamp  processing  time  shall  be 
provided  food  stamp  benefits  back  to 
the  date  of  the  food  stamp  application. 
The  commenter  pointed  out  that  the 
household  in  the  example  will  be 
considered  categorically  eligible 
effective  for  a  period  of  time  for  which 
the  household  was  not  eligible  for 
AFDC 

It  is  not  clear  fiom  the  commenter's 
example  if  the  household  was 
determined  to  actually  be  ineligible  for 
PA  for  the  period  October  6  through 
October  31  and.  thus,  not  entitle  to 
receive  PA  beneifis  for  that  period  or  if 
the  household  was  determined  to  be 
eligible  for  PA  but  the  State  agency 
opted,  for  various  administrative 
reasons,  not  to  provide  PA  benefits  for 
October  6  through  October  31  but  rather 
to  begin  delivery  of  PA  benefits  on  an 
ongoing  basis  in  November,  or  opted  to 
provide  October  benefits  along  with  the 
subsequent  full  month's  benefits  for 
November.  It  was  never  the  intent  of  the 
Department  to  extend  categorical 
eligibility  for  food  stamp  benefits  to  a 


person  or  assistance  unit  which  is 
actually  determined  ineligible  for  PA  for 
a  given  month  and.  thus,  not  entitled  to 
PA  benefits.  The  Department's  concern, 
with  regard  to  the  interim  provision  at  7 
CFR  273.2(j)(l)(iv),  was  that  the  effective 
date  of  categorical  eligibilify  for  a  given 
household  not  be  delayed  simply 
because  of  when  the  State  agency  opts 
to  begin  the  delivery  of  PA  benefits  to 
an  eligible  PA  applicant  The  date  used 
by  a  State  agency  as  the  date  on  which 
an  eligible  PA  applicant  will  actually 
begin  to  receive  PA  benefits  can  vary. 

Using  the  commenter's  example  case, 
if  the  State  agency  determined  in 
October  that  the  person  or  assistance 
unit  is  an  eligible  PA  applicant  but 
opted,  for  some  administrative  reason, 
not  to  begin  delivery  of  any  PA  benefits 
until  November,  it  is  the  Department's 
intent  that  the  household  be  considered 
categorically  eligible  for  food  stamps 
and  receive  food  stamp  benefits  for 
October  back  to  the  date  of  the  food 
stamp  application  (assuming  the 
household  applied  for  food  stamps  in 
October).  It  is  the  Department's  opinion 
that  such  household  is  "authorized"  to 
receive  PA  in  October  and  should  be 
considered  a  PA  recipient  for  categorical 
eligibility  purposes.  On  the  other  hand, 
it  the  State  agency  determined  in 
October  that  the  person  or  assistance 
unit  is  an  ineligible  PA  applicant  for  the 
period  October  6  through  October  31  but 
PA-eligible  for  a  period  beginning 
November  1  or  a  peiod  between 
November  1  and  the  end  of  the  30-day 
food  stamp  processing  time,  it  is  the 
Department's  intent  that  the  household 
be  considered  categorically  eligible  for 
food  stamps  beginning  in  November  and 
receive  food  stamp  benefits  for  the 
entire  month  of  November. 

Therefore,  this  final  action  retains  the 
statement  at  7  CFR  273.20}(l)(iv)  which 
provides  that  any  household  determined 
PA  eligible  which  is  categorically 
eligible  within  the  food  stamp  30-day 
processing  time  shall  be  provided  food 
stamp  benefits  back  to  the  date  of  the 
food  stamp  application.  However,  to 
ensure  uniform  treatment  and  avoid 
misapphcation  of  the  effective  date  of 
categorical  eligibility,  this  final  action 
adds  a  clarifying  statement  to  the 
provision  which  provides  that  in  no 
event  shall  food  stamps  be  back  paid 
under  categorical  eligibility  for  a  month 
in  which  the  household  has  been 
determined  to  be  ineligible  for  receipt  of 
any  PA  benefits  for  that  month,  unless 
the  household  is  eligible  for  food  stamp 
benefits  as  an  NPA  case. 


Disqiialified/Ineligible  Person — 
§273^U)(2)(ii) 

The  interim  rules  provided  that  under 
no  circimistances  shall  any  household 
be  considered  categorically  eligible  if 
any  member  of  the  household  is 
disqualified  for  an  intentional  Program 
violation,  failure  to  comply  with 
monthly  reporting  requirements,  or 
failure  to  comply  with  work 
requirements  (in  accordance  with  7  CFR 
273.7).  At  the  time  the  interim  rules  were 
published,  7  CFR  273.7  provided  that  if 
any  member  of  a  household  failed  to 
comply  with  the  work  requirements  of  7 
CFR  273.7,  the  entire  household  would 
be  disqualified  from  the  Program.  The 
August  5  interim  rules  governing 
catgorical  eligibility  were  consistent 
with  this  p)olicy.  However,  a  subsequent 
rule  pubhshed  at  51  FR  47378,  December 
31, 1986,  amended  7  CFR  273.7  to 
provide  that  the  entire  household  would 
be  disqualified  only  if  the  head  of  the 
household  failed  to  comply  with  the 
work  requirements  of  7  CFR  273.7.  If 
another  member  failed  to  comply,  only 
that  member  is  disqualified.  Therefore, 
as  noted  by  a  commenter,  the 
categorical  eligibihty  rules  need  to  be 
revised  to  clarify  how  to  handle  both 
types  of  disqualification  situations. 
"Therefore,  this  final  action  amends  7 
CFR  273.2(j)(2)  to  clarify  that  households 
disqualified  because  the  "head  of  the 
household"  failed  to  comply  with  the 
work  requirements  of  7  CFR  273.7  shall 
not  be  considered  categorically  eligible. 
Households  which  contain  a  member, 
other  than  the  head  of  the  household, 
who  is  disqualified  because  of  a  failure 
to  comply  with  the  requirements  of  7 
CFR  273.7,  could  be  considered 
categorically  eligible,  if  the  household  is 
otherwise  eligible  for  food  stamp 
benefits.  This  poUcy  for  handling 
categorical  ehgibilify  for  households 
which  contain  a  member,  other  than  the 
head  of  the  household,  who  fails  to 
comply  with  7  CFR  273.7  is  consistent 
with  the  provision  governing  categorical 
eligibilify  of  households  which  contain 
other  tjpes  of  ineligible  members;  i.e.  an 
ineligible  alien,  an  ineligible  student,  an 
SSI  recipient  in  a  cash-out  State,  or 
persons  institutionalized  in  a  nonexempt 
facihty. 

A  question  was  asked  on  how  to 
handle  households  disqualified  for 
failure  to  comply  with  workfare.  In 
accordance  with  rules  published 
December  31, 1986,  workfare  can  be  a 
component  of  a  State  agency's 
Employment  and  Training  (EAT) 
program.  A  State  agency's  EAT  program 
is  established  in  accordance  with  7  CFR 
273.7.  Thus,  failure  to  comply  with 
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workfare  ts  an  E&T  component  is 
subject  to  the  disqualification  provisions 
of  7  CFR  273.7.  Handling  categorical 
eligibility  for  households  or  individuals 
disaualified  under  7  CKR  273.7  is 
explained  in  more  detail  in  the  previous 
paragraph. 

Where  workfare  is  not  a  component  of 
a  State  agency's  E&T  program, 
disqualification  for  faihire  to  comply  is 
subject  to  the  disqualification  provisions 
of  7  CFR  273.22.  In  accordance  with  7 
CFR  27322.  the  entire  household  is 
disqualified  if  any  member  fails  to 
comply  with  workfare.  It  is  Congress' 
intent  that  households  disqualified  due 
to  a  violation  of  food  stamp  rules  not  be 
reinstated  due  to  categorical  eligibility. 
(H.R.  Rpt  No.  9»^M7. 091h  Cong..  Ist 
Sess..  Dec.  17. 1985.  p.  521.)  Thus, 
households  disqualified  in  accordance 
with  7  CFR  273.22  cannot  be  considered 
categorically  ebglble.  Accordingly,  this 
final  action  amends  7  CFR  273.2U)(2)  to 
specifically  prohibit  households  in  . 
accordance  with  7  CFR  273.22  from 
being  considered  categorically  eligible. 

Another  commenter  asked  that  the 
statement  contained  in  the  preamble  of 
the  August  5  interim  rule  which  clarifies 
Congressional  intent  that  a  household 
disqualified  for  Program  violations 
cannot  be  reinstated  to  the  Food  Stamp 
Program  because  of  categorical 
eligibility  be  included  in  the  regulatory 
language.  The  Department  adopted  this 
suggestion  and  this  final  action  amends 
7  CFR  273.2tj)(2)  accordingly. 

Current  rules  at  7  CFR  273.11(c)(3) 
provide  that  whenever  an  Individual  is 
determined  ineligible  within  the 
household's  certification  period,  the 
State  agency  shall  determine  the 
eligibility  or  ineligibility  of  the 
remaining  members  based,  as  much  as 
possible,  on  information  in  the  case  file. 
One  commenter  suggested  that  a 
reference  to  this  policy  be  included  in 
the  rules  to  clarify  that  the  provision 
applies  for  households  that  must  be 
reevaluated  because  one  of  its  members 
was  disqualified  for  an  intentional 
Program  violation.  The  interim  rules 
provide  that  households  not  entitled  to 
categorical  eligibility  because  of  the 
Program's  disqualification  provisions 
are  subject  to  all  food  stamp  eligibility 
and  benefit  provisions  and  this  would 
include  all  the  provisions  of  7  CFR 
273.11(c).  However,  the  Department 
agrees  that  a  reference  to  the  provisions 
of  7  CFR  273.11(c)  would  clarify  this 
policy.  Therefore,  this  final  action 
amends  7  CFR  273.2(j)(2)  to  require,  by 
regulatory  reference,  that  State  agencies 
apply  all  the  provisions  of  7  CFR 
273.11(c)  when  determining  the 
eligibility  or  ineligibility  of  remaining 


household  members  when  a  member  of 
the  household  is  disqualified  or 
otherwise  considered  ineligible  to 
participate  in  the  Program. 

Suspension  for  Cases  Entitled  to  Zero 
Benefits— §273^(j)(2)(y)(n 

Several  comments  were  received  on 
the  interim  nde's  procedures  to  suspend 
a  case  which  is  categorically  eligible  but 
the  household's  income  is  such  that  it  is 
not  entitled  to  food  stamp  benefits 
("zero  benefit"  cases).  The  interim  rule 
required  that  the  case  not  be  denied  but 
that  it  be  held  in  suspension  in 
accordance  with  7  C7R 
273.10(e)(2)(ili)(A)  to  monitor  if  the 
household  becomes  entitled  to  benefits 
at  any  time  during  the  certification 
period.  Commenters  preferred  to  give 
State  agencies  an  option  to  deny  rather 
than  suspend  such  cases  in  accordance 
with  7  CFR  273.10{e)(2){iii)(A).  In  the 
latter  case,  the  household  wotild  reapply 
if  its  circumstances  change  so  that  it 
becomes  entitled  to  benefits.  State 
agencies  have  indicated  that  suspension 
of  these  cases  is  an  administrative 
burden  requiring  extensive  system 
changes,  especially  for  computerized 
systems.  Tbe  State  agencies  project  that 
only  a  minimal  number  of  households 
would  be  entitled  to  "zero  benefits"  and 
that  the  majority  of  those  households 
would  not  become  entitled  to  benefits 
within  the  certification  period.  Also, 
State  agencies  believe  that  the  large 
majority  of  these  households  would 
always  be  ineligible  for  "zero"  benefits. 
Further,  these  households  could  reapply 
at  any  time  their  circumstances  change 
to  become  eligible. 

This  final  action  retains  the  interim 
provision.  The  Department  cannot  adopt 
this  suggestion  because  categorical 
eligibility  is  determined  based  on  a 
household's  status  as  a  PA/SSI 
recipient.  The  provision  at  7  CFR 
273.10(e)(2)(iii)(A)  applies  to  households 
determined  eligible  based  on  the 
Program's  gross  and/or  net  income  tests 
and  whose  net  income  exceeds  the  level 
at  which  benefits  are  issued. 
Categorically  eligible  households,  by 
statute,  cannot  be  subject  to  an  income 
test  for  food  stamp  eligibility.  To  deny 
such  households  based  on  the  fact  that 
their  net  income  exceeds  the  level  at 
which  benefits  are  applied  would 
indirectly  result  in  denial  of  eligibility 
based  on  a  type  of  income  test 

Restored  Benefits— §273^(j)(Wv) 

The  interim  rule  provided  that  denied 
households  which  later  become 
categorically  eligible  are  entitled  to 
restored  benefits  from  the  begiiming  of 
the  period  for  which  PA  or  SSI  benefits 
are  paid,  the  original  food  stamp 


application  date,  or  December  23, 1985, 
whichever  is  lata*.  The  Interim  rule  also 
provided  that  benefits  be  restored  in 
accordance  with  7  CFR  273.17. 

Two  commenters  asked  that  the  rule 
clarify  whether  or  not  the  12-month  limit 
for  restoring  benefits  under  7  CFR  273.17 
applies  to  denied  households  which 
later  become  categorically  eligible. 
Because  the  statute  mandated  that  the 
categorical  eligibility  provision  of  the 
law  was  effective  on  December  23, 1985, 
rstored  benefits  would  be  required  to  be 
paid  back  to  that  date  for  some 
households  and  the  period  of  restoration 
could  be  longer  than  12  months.  Thus, 
the  12-month  limit  under  the  provisions 
of  7  CFR  273.17  cannot  be  applied  and 
this  final  action  amends  7  CI^  273.17  to 
clarify  this  matter  for  categorical 
eligibility  purposes  and  other  such 
legislative  action  which  results  in  a 
restoration  period  of  more  than  12 
months. 

Income  Deduction— ^  273.10(d)(7) 

The  interim  rule  provided  that 
individuals  entitled  to  the  excess 
medical  deduction  at  7  CFR  273.9(d)(3) 
and  the  uncapped  excess  shelter 
expenses  deduction  at  7  CFR  273.9(d)(5), 
shall  receive  these  two  income 
deductions,  if  they  incur  such  expenses, 
for  the  period  for  which  SSI  benefits  are 
authorized  to  be  paid,  or  from  the  date 
of  the  food  stamp  application, 
whichever  is  later  as  discussed  in 
i  273.2(j)  of  the  interim  rule.  The  interim 
rule  also  provided  that  individuals 
entitled  to  restored  benefits,  in 
accordance  with  §  273.2(j)(l)(iv)  of  the 
interim  rule,  shall  receive  restored 
benefits  using  the  medical  and  shelter 
expense  deductions,  if  they  incur  such 
expenses.  One  commenter  questioned 
whether  households  containing  newly 
entitled  SSI  redpients  but  which  do  not 
meet  the  categorical  eligibility  criteria 
would  Ha  entitled  to  the  medical  and 
excess  shelter  CApense  deductions  for 
the  period  for  which  the  SSI  recipient  is 
authorized  to  receive  SSI  benefits. 

All  of  the  provisions  of  the  interim 
rule  are  intended  to  change  normal 
procedures  for  determining  food  stamp 
eligibihty  and  benefit  levels  for 
categorically  eligible  households. 
Households  which  are  not  considered 
categorically  eligible  are  subject  to  the 
normal  food  stamp  eligibility  and  benefit 
level  determination  procedures, 
including  the  procedures  for  handling 
the  medical  and  excess  shelter  expense 
deductions  under  7  CFR  273.9  (d)(3)  and 
(d)(5).  The  Department  believes  that  the 
commenter  was  misled  and  confused 
because  the  regulatory  language  of 
§  273.10(d)(7)  of  the  interim  rule  used  the 
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term  "individuals"  instead  of 
"households"  and  the  rule  addressed  tbe 
relationship  of  the  provisions  for 
categorically  eligible  households 
through  regulatory  reference  to  {  273.2(j) 
of  the  interim  rule. 

The  preamble  of  the  interim  rule 
discussed  the  Department's  intent  that 
the  procedures  for  HnnHling  the  medical 
and  excess  shelter  expense  deductions 
for  households  denied  as  NPA 
households  which  later  become 
categorically  eligible,  be  consistent  with 
the  timeframes  and  procedures  for 
paying  benefits  to  households 
determined  categorically  eligible  within 
the  30-day  food  stamp  processing 
standard.  The  preamble  also  noted  that 
the  Department  needed  to  address  how 
to  handle  the  medical  and  shelter 
expense  deductions  for  households 
determined  eligible  as  NPA  households 
which  later  become  categorically 
eligible. 

In  U^t  of  the  commenter's  confusion 
and  possible  misapplication  of  the 
provision,  this  final  action  amends  7 
CFR  273.10(dK7)  to  be  more  specific  and 
clarify  Departmental  intent  'This  final 
action  provides  that  a  household  which 
contains  an  SSI  recipient  that  is 
determined,  within  the  30-day 
processing  standard,  to  be  categorically 
eligible,  or  eligible  as  an  NPA  household 
and  later  becomes  categorically  eligible, 
shall  receive  the  medical  and  shelter 
deductions  as  discussed  in  7  CFR  273.9 
(d)(3)  and  (dX5),  if  it  incurs  such 
expenses,  for  the  period  for  which  SSI 
benefits  are  authorized  to  be  received, 
or  &t)m  the  date  of  the  food  stamp 
application,  whichever  is  later.  A 
household,  containing  an  SSI  recipient 
which  is  determined  ineligible  as  an 
NPA  household  and  later  becomes 
categorically  eligible,  shall  receive  the 
medical  and  excess  shelter  expense 
deductions,  if  they  incur  such  expenses, 
for  the  period  for  which  restored 
benefits  are  to  be  paid  in  accordance 
with  7  CFR  273.2(j)(lKiv);  i-e.,  bom  the 
beginning  of  the  period  for  which  SSI 
benefits  are  paid,  the  original  food 
stamp  application  date,  or  December  23, 
1985,  whichever  is  later. 

Claims— §273.18 

Some  commenters  wanted  the 
Department  to  clarify  how  claims  would 
be  handled  in  the  event  a  categorically 
eligible  household  was  subsequently 
found  to  be  ineligible  for  PA  or  SSI  at . 
the  time  they  had  received  it  Hie 
preamble  to  the  interim  rule  had  stated 
that  the  food  stamp  claims  recovery 
rules  applied  to  categorically  eligible 
households.  However,  it  was  not  clear  in 
the  interim  rule  how  claims  would  be 
treated  for  categorically  eligible 


households.  For  example,  a  household 
receiving  PA  might  be  subsequently 
determined  ineligible  for  PA.  The 
questions  are  whether  a  food  stamp 
claim  should  be  filed  against  sudi  a 
household  for  the  time  when  it  was 
improperiy  receiving  PA  and  if  so.  how 
would  the  amount  of  the  claim  be 
determined.  The  interim  rule  did  not 
offer  guidance,  although  it  stated  that 
there  would  not  be  a  quality  control 
variance  if  all  members  of  the  household 
actually  received  PA  or  SSI. 

The  Department  carefully  considered 
the  issue  of  how  claims  should  be 
treated  in  cases  of  categorical  eligibihty 
and  is  offering  the  following  «, 

clarification.  For  claims  purposes, 
categorical  eligibility  cannot  be 
rescinded  retroactively.  As  long  as 
everyone  in  the  household  received  PA 
or  SSI  during  a  given  time,  it  would  be 
considered  to  have  been  properly 
eligible  for  food  stamps  for  claims 
purposes  even  if  its  PA  or  SSI  eligibility 
was  subsequently  determined  imiwoper. 
This  is  consistent  vn\h  the  statute  where 
the  intent  is  that  certain  households 
would  be  determined  eligible  for  food 
stamps  not  on  the  basis  of  factors  such 
as  income  and  assets  but  on  the  basis  of 
receipt  of  PA  or  SSI.  The  Act  does  not 
specify  that  this  eligibility  would  be 
considered  provisional  until  such  time 
as  the  PA  or  SSI  eligibility  was 
thoroughly  validated.  Therefore,  the 
determination  that  the  household  was 
eligible  for  food  stamps  would  be 
considered  "accurate"  so  long  as  each 
member  of  the  household  had  received 
PA  or  SSI.  (Of  course,  once  the  State 
agency  is  aware  that  the  household 
should  not  be  receiving  food  stamps 
because  it  is  no  longer  receiving  PA  or 
SSL  the  State  agency  must  take  action  to 
ensure  that  the  household  does  not 
continue  to  receive  food  stamps.) 

Although  categorical  eligibility  cannot 
be  rescinded  retroactively,  a  claim  to 
correct  an  improper  benefit  level  can  be 
established  against  a  categorically 
eligible  household  whose  PA  or  SSI 
eligibility  is  subsequently  determined 
improper  if  the  reason  for  the 
subsequent  PA  or  SSI  ineligibility  was 
additional  household  income  or  changes 
in  household  size  and/ or  deductions 
which  directiy  afiect  the  calculation  of 
the  food  stamp  benefit  amount.  A  claim 
could  not  be  estabUshed  if  the  reason 
the  household  was  subsequendy 
declared  ineligible  for  PA  or  SSI  related 
to  excess  household  resources. 

Food  stamp  benefits  are  based  on  the 
difference  between  the  maximum 
allotment  for  the  household's  size  and  30 
percent  of  the  household's  net  income. 
This  is  true  for  categorically  eligible 


households  and  for  noncategorically 
eligible  households  alike.  Thus,  claims 
could  be  collected  from  a  categorically 
eligible  household  if  the  household's  net 
income  had  changed.  For  example,  if  a 
four-person  household  was  originally 
recorded  as  having  $1,100  earnings,  they 
might  be  entitled  to  $250  PA.  Thus,  their 
gross  income  was  $1,350,  which  was 
above  the  gross  income  limits,  and  they 
would  not  have  received  food  stamps  if 
it  were  not  for  categorical  eligibility. 
After  adding  together  their  earned  and 
PA  income  and  after  taking  into  account 
their  deductions,  the  household  would 
have  had  $896  net  income  and  would 
.  have  been  entitled  to  an  allotment  of 
$91.  If  it  was  determined  thai  the 
household  had  $200  earnings  that  had 
been  previously  overiooked  the  $200 
would  be  added  to  all  of  their  other 
income,  and  their  gross  income  would 
be  $1,550  for  food  stamp  purposes. 
Based  upon  the  income  aiMl  deductions 
actually  available  to  tbe  household,  the 
household  should  have  received  an 
allotment  of  $43.  Subtracting  this 
amount  from  the  actual  issuance  of  $91 
the  household  would  owe  a  claim  of  $48. 
Thus,  a  claim  could  be  calculated  for  a 
categorically  eligible  household  if  the 
reason  for  a  household's  subsequent 
ineligibihty  for  PA  or  SSI  related  to  die 
discovery  of  additional  income.  A  claim 
could  not  be  calculated  (and  therefore 
established)  if  the  reason  the  household 
was  subsequently  declared  ineligible  for 
PA  related  to  excess  household 
resources. 

In  some  cases,  the  additional  gross 
income  would  result  in  a  net  income 
amount  so  high  that  the  household 
would  be  entiUed  to  a  zero  allotment 
Thus,  the  amount  of  the  claim  would  be 
equal  to  the  entire  amount  issued  to  the 
household.  The  household  still  would 
have  been  categorically  eligible  for  food 
stamps  but  it  would  have  been  entitled 
to  zero  benefits.  It  should  be  noted  that 
in  the  case  of  a  household  of  one  or  two 
persons,  the  minimum  benefit  rules 
would  apply  when  cakidating  the 
allotment  the  household  was  actually 
entiUed  to  receive. 

A  claim  could  also  be  established  if 
the  reason  for  a  household's  subsequent 
PA  or  SSI  ineligibility  related  to  the 
discovery  of  an  unreported  household 
member  that  did  not  receive  PA  or  SSL 
Although  the  household  still  would  have 
been  considered  categorically  eligible 
for  food  stamps  based  on  the  fact  that 
the  reported  members  did  receive  PA  or 
SSL  a  claim  can  be  estabUshed  for  the 
difference  between  the  allotment  tlie 
household  received  and  the  allotment 
the  household  should  have  received  as 
an  NPA  household  had  the  additional 
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member  been  properly  rep  ^rted  and 
included  in  the  calculation  of  a  benefit 
amount  based  on  household  size  and  net 
income. 

The  Department  is  not  restructuring 
its  claims  regulations  or  revising  the 
FNS-209  in  order  to  make  a  new 
category  for  households  whose  food 
stamp  categorical  eligibility  was  based 
on  PA  or  SSI  eligibility  that  was 
subsequently  determined  improper. 
Althoufih  no  existing  claims  category 
predsMy  fits  this  dromistancd,  the 
Department  has  decided  that  the 
existing  categories  can  be  used.  Once 
the  State  agency  has  determined  that 
the  household  should  not  have  received 
PA  or  SSL  it  must  determine  the  cause. 
Tliis  is  important  particularly  to 
determine  whether  or  not  a  claim  can  be 
calculated  and  whether  the  State  agency 
is  entitled  to  retain  any  portion  of  the 
value  of  the  claim  and  how  mucL  The 
three  categories  for  claims  are 
inadvertent  household  error, 
administrative  error,  and  intentional 
Program  violation.  In  accordance  with  7 
CFR  273.18(h).  State  agencies  are 
entided  to  retain  25  percent  of  the  value 
of  inadverteatt  household  error  claims 
they  collect  They  are  entitled  to  retain 
SO  percent  of  intentional  Program 
violation  claims.  They  are  not  entided  to 
retain  any  portion  of  administrative 
error  claims  because  they  should  not 
benefit  from  their  own  errors. 

This  final  action  amends  7  CFR  273.18 
to  provide  that  die  category  for 
inadvertent  household  errors  will  be 
used  when  the  overissuance  was  caused 
by  a  misunderstanding  or  unintended 
error  on  the  part  of  the  household,  as 
provided  in  7  CFR  273.18(a)(1).  In 
addition,  since  the  SSI  agency  is  not  an 
agency  of  State  government,  instances 
of  SSI  agency  error  will  also  be 
considered  inadvertent  household 
errors,  unless  fraud  has  been 
determined.  Thus,  the  State  agencies 
would  retain  a  portion  of  claims 
collected  when  die  SSI  agency  would 
retain  a  portion  of  claims  collected 
when  the  SSI  agency  has  been  in  error. 
The  category  for  administrative  errors 
will  be  used  if  the  overissuance  was 
caused  by  State  agency  action  or  failure 
to  take  action.  In  some  cases,  the  food 
stamp  State  agency  may  not  be  at  fault, 
but  another  agency  of  State  government 
may  be.  In  those  cases,  in  order  to 
prevent  Uie  State  from  benefiting  from 
Uieir  own  errors,  the  State  agency  will 
be  assessed  as  the  responsible  agency 
•o  long  as  the  State  or  local  welfare 
agency  made  the  decision.  In  cases  of 
recipient  fraud,  the  category  for 
intentional  ProgsdJa  violation  can  be 
used  However,  it  is  important  to  note 


that  Uiis  claims  category  can  only  be 
used  where  the  food  stamp  State  agency 
has  pursued  the  case  in  accordance  with 
7  CFR  273.16.  In  other  words,  a 
fraudulent  act  to  obtain  PA  or  SSI 
benefits  cannot  automatically  be 
considered  a  fraudulent  act  to  obtain 
food  stamp  benefits.  A  separate  and 
distinct  food  stamp  action  must  be 
pursued  by  the  State  agency,  in 
accordance  widi  7  CFR  273.16,  before 
the  State  agency  can  use  the  claims 
category  of  intentional  Program 
violation  described  in  7  CFR  273.ia 
Until  such  food  stamp  action  is  taken, 
the  category  for  inadvertent  household 
errors  shall  be  used  on  the  FNS-209. 

Quality  Control 

Waiver  of  liability.  The  interim  rule 
contained  a  special  quality  control  (QC) 
provision  about  the  implementation  of 
the  interim  rule.  According  to  that 
provision  (t  272.1(g)(78)(U)),  QC  would 
not  find  a  case  in  error  solely  because  of 
the  way  a  State  agency  implemented,  or 
did  not  implement,  the  interim  rule.  This 
special  procedure  was  to  be  in  effect 
between  August  5, 1986  and  October  1, 
1966.  Some  commenters  asked  that  the 
special  provision  go  beyond  October  1. 
C>ne  commenter  suggested  90  days,  one 
six  months.  While  the  Department  does 
not  agree  that  a  six-month  period  is 
necessary,  or  even  desirable,  it  is 
appropriate  to  allow  at  least  a  eo-day 
period  from  the  first  day  of  the  first  full 
month  after  the  August  5  publication 
date  of  the  Interim  rule.  Another 
commenter  asked  how  QC  should 
handle  variances  in  cases  with  review 
dates  before  August  5, 1988.  These  cases 
are  a  problem  because  the  interim  rule 
was  effective  retroactively  to  December 
23, 1965.  QC  would  have  found  some 
active  (or  participating)  households 
ineligible  and  some  negative  actions 
(denials  and  terminations)  valid. 
Retroactively,  the  ineligible  households 
became  eligible  while  the  valid  negative 
actions  became  invalid.  Accordingly, 
this  final  action  amends  7  CFR 
272.1(g)(78)(ii)  to  provide  diat  QC 
reviewers  shall  not  identify  variances 
resulting  solely  &t>m  implementation  or 
nonimplementation  of  the  interim  rule  in 
cases  with  review  dates  between 
December  23. 1985  and  October  31, 1986. 
For  reviews  already  completed  by  State 
agency  QC,  the  Federal  QC  system  will 
review  and  change  Federal  subsample 
findings  if  State  agency  QC  identifies 
the  cases.  The  State  agency  QC  findings 
will  not  be  changed  llie  Department 
would  like  to  emphasize  that  this 
provision  applies  only  to  the  coding  of 
variances  for  QC  purposes.  This 
provision  does  not  relieve  Federal  and 
State  QC  of  their  responsiblUties  to 


report  information  about  households  to 
the  appropriate  authorities.  State 
agencies  shall  handle  all  resulting 
claims  and  restorations  as  provided 
elsewhere  in  this  final  action. 
Erroneous  Information.  One 
commenter  suggested  that  a  QC 
variance  should  not  be  charged  when 
the  Food  Stamp  Program  receives 
erroneous  information  from  the  State 
agency's  AFDC  Program.  The 
commenter  pointed  out  that  there  is  a 
QC  procedure  for  when  a  Federal 
agency  provides  erroneous  information 
to  the  Food  Stamp  Program  that  a 
variance  will  not  be  charged.  (See  FNS 
Handbook  310,  section  181.2). 

The  Department  does  not  agree  that 
QC  should  treat  the  provision  of 
erroneous  information  by  a  State  and 
Federal  agency  in  the  same  manner.  By 
law,  the  Department  must  not  penalize  a 
State  agency  through  QC  if  the  Federal 
government  provided  wrong  Information 
through  automation.  The  State  agency 
acted  as  it  should  have  in  relying  upon 
the  federally  provided  information. 
When  AFDC  payment  information  was 
Incorrect  the  State  ttgency  itself  erred 
The  State  agency  did  not  properly 
coordinate  its  AFDC  and  food  stamp 
components  In  the  transfer  of 
information.  Therefore,  when  the  State 
agency  overissues  or  underissues 
coupons,  QC  should  charge  the  State 
agency  with  a  variance. 

Verification.  One  commenter 
recommended  that  QC  should  not  verify 
income  that  the  AFDC  Program  had 
already  verified  Another  commenter 
stated  that  QC  should  not  review  benefit 
levels  (presumably  AFDC  and  SSI 
benefits)  because  the  verification  of 
these  levels  is  superseded  by  cate^rical 
eliglbilify. 

The  Department  does  not  agree  with 
these  comments  for  two  reasons.  First. 
as  explained  earlier  In  this  preamble, 
the  amount  of  the  AFDC  benefit,  SSI 
benefit  or  other  verified  Income  is  not 
necessarily  deemed  for  food  stamps. 
Rather,  the  Food  Stamp  Program  deems 
(or  considers)  that  the  household  has 
met  the  income  eliglbilify  limits.  Since 
the  Program  still  needs  the  exact  income 
amounts  to  calculate  an  allotment  QC 
must  stiU  review  those  amounts. 

Second  QC  is  usually  reviewing  a 
sample  month  which  is  not  the  month  of 
the  food  stamp  application.  Between 
application  and  the  sample  month  a 
household's  AFDC  grant  SSI  benefit  or 
other  income  may  diange.  The 
household  must  report  changes  in  SSI 
and  other  non-AFDC  Income.  The  State 
agency  must  process  changes  in  all  three 
income  sources.  Therefore,  QC  must 
review  the  Income  amounts  to  ensure 
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that  the  sample  month's  allotment 
reflected  all  the  changes  that  should 
have  been  processed 

Handling  changes.  One  commenter 
asked  how  QC  would  review  changes  in 
a  household's  circumstances.  For 
example,  if  a  household  became 
ineligible  for  SSI  but  failed  to  report  die 
change,  would  there  be  an  error  for  food 
stamps?  For  eliglbilify.  no.  QC  does  not 
review  the  five  special  factors  for 
eliglbilify,  because  eliglbilify  is  assumed 
under  the  law.  If  the  household  members 
were  all  authorized  (by  SSA)  to  receive 
SSI,  QC  accepts  that  QC  does  not  verify 
whether  the  household  members  were 
eligible  for  SSI.  In  reviewing  benefits, 
however,  the  answer  may  be  different  If 
a  household's  SSI  income  changed  QC 
would  review  that  diange.  A  finding  of 
error  may  result  As  another  example  of 
a  change,  SSA  may  close  a  household 
member's  SSI  case.  If  the  household  did 
not  report  this  change,  would  its 
categorical  eUgibUify  be  alfected?  Yes. 
All  households  must  report  all  changes 
in  sources  of  income,  like  getting  new 
sources  and  losing  old  ones.  Loss  of  SSI 
is  a  change  that  must  be  reported  QC 
would  charge  the  State  agency  with  a 
variance  if  the  household  was  ineligible 
tmder  normal  Program  rules. 

Review  timefinunes.  In  the  preamble 
to  the  interim  rule,  the  Department 
described  the  procedures  for  reviewing 
a  household's  categorictd  eliglbilify.  As 
a  first  step,  QC  would  verify  the 
household's  correct  composition  "as  of 
the  review  date."  The  correct  procedure 
is  to  verify  the  household's  correct 
composition  according  to  the  eliglbilify 
system  used — prospective  or 
retrospective.  Under  prospective 
eliglbilify,  QC  verifies  composition  on 
the  review  date.  Under  retrospective 
eligibilify,  QC  verifies  composition  on 
the  last  day  of  the  budget  month. 

Other  concerns 

Several  commenters  raised  concerns 
about  requiring  verification  of  Income 
not  verified  by  AFDC  and  whether 
individual  income  sources  are  assumed 
or  just  the  gross  and  net  tests. 
Households  are  only  considered  to  have 
met  the  resource  test  and  the  gross  and 
net  income  tests  by  virtue  of  FSP 
eligibilify  based  on  their  status  as  PA/ 
SSI  recipients.  Because  the  food  stamp 
criteria  are  used  in  the  benefit 
calculation,  any  income,  deduction  or 
factor  not  verified  by  AFDC  or  SSI  must 
be  verified  if  required  under  7  CFR 
273.2(f)  for  the  purpose  of  a  food  stamp 
benefit  calculation. 

In  preparing  this  action,  it  came  to  the 
Department's  attention  that  the 
provision  of  the  interim  rule  of  August  5 
which  amended  7  CFR  273.2(k)  could  be 


misleading.  Specifically  the  phrase 
"authorized  to  receive  PA  or  SSI 
benefits  as  defined  in  {  273.2(j)"  should 
read  "authorized  to  receive  PA  or  SSI 
benefits  as  discussed  in  §  273.2(j)".  TTie 
Intent  of  the  reference  is  to  alert  users  to 
the  fact  that  categorical  eligibility  is   ' 
extended  to  persons  "authorized"  to 
receive  AFDC/SSI  benefits  as  well  as 
those  in  actual  receipt  of  such  benefits. 
As  currently  written,  the  regulatory 
reference  appears  to  direct  users  to  a 
definition  of  PA  or  SSI  benefits.  To 
ensure  proper  use  of  the  provision,  this 
final  action  amends  the  regulatory 
reference  phrase  in  7  CFR  2723.2(k)  to 
clarify  Departmental  intent 

Implementation 

A  number  of  commenters  expressed 
concern  with  the  immediate 
Implementation  date  and  the  retroactive 
effective  date  of  the  August  5  interim 
rule.  While  the  Department  understands 
these  concerns,  it  had  no  discretion  in 
this  area.  The  Department  had  to  make 
the  provisions  effective  retroactively  to 
December  23. 1985  because  the  statute 
specifically  provided  that  the  categorical 
eligibilify  provisions  of  the  legislation 
were  effective  on  that  date. 

This  final  action  provides  that  the 
provisions  of  this  action  which  adopt  as 
final  without  change,  a  provision  of  the 
interim  rule  or  modify  a  provision  of  the 
interim  rule  for  clarify  only  are 
retroactively  effective  to  December  23, 
1985.  The  clarifications  do  not  represent 
any  change  in  intended  policy  and  thus, 
do  not  require  any  special 
Implementation  efforts  by  State 
agencies.  The  QC  provision  in 
§  272.1(g)(78)(u)  is  also  effective 
retroactively  to  December  23, 1985  as  it 
is  direcUy  related  to  implementation  of 
the  interim  rule  and  has  no  impact  on 
the  implementation  of  this  final  rule. 

This  action  further  provides  that  the 
provisions  of  this  final  action  which,  as 
the  result  of  changes  resulting  from  the 
Department's  response  to  comments  on 
the  interim  rule,  require  the  alteration  of 
State  procedures,  are  to  be  effective 
September  1, 1989.  State  agencies  are 
afforded  60  days  in  which  to  complete 
implementation  efforts  of  the  new 
provisions.  QC  errors  resulting  from 
application  of  any  new  (wovision  of  this 
final  action  shall  be  handled  in 
accordance  with  the  interim  rules 
published  November  2. 1988  (53  FR 
44171). 

Recision  of  Expiration  Date 

In  accordance  writh  section  1507  of  die 
Food  Securify  Act  of  1985  (Pub.  L  99- 
198,  December  23, 1965)  and  die 
preamble  of  the  August  5, 1988  interim 
regulations,  categorical  eligibilify  was  to 


be  tested  only  through  September  30. 
1989.  Thus,  the  provisions  of  tiie  interim 
regulation  and  subsequent  final  action 
on  those  provisions  contained  in  this 
action  would  have  ceased  to  be  effective 
on  that  date.  Subsequent  legislative 
action  has  changed  this  stipulation.  In 
accordance  witii  section  201  of  the 
Hunger  Prevention  Act  of  1968  (Pub.  L 
100-435.  September  19, 1988),  die 
Department  hereby  announces  that  the 
provisions  of  the  August  5, 1988  interim 
regulations  which  are  adopted  as  final 
or  modified  by  the  provisions  contained 
in  this  final  action,  are  no  longer  subject 
to  an  expiration  date  and  shall  be 
retained  as  permanent  regulatory  policy. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Qvil  rights,  food  stamps. 
Grant  programs-sodal  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  tuid  recordkeeping 
requirements.  Social  security,  Students. 

Accordingly,  7  CFR  Part  272  and  273 
are  amended  as  follows: 

1.  The  authorify  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U5.C.  2011-2Q29. 

PART  272— REQUIREMENTS  FOR 
PARTlCtPATING  STATE  AGENCIES 

2.  The  amendment  to  add  a  new 
paragraph  (g)(78)  to  7  CFR  272.1,  as 
pubhshed  at  51  FR  2820a  August  5, 1986, 
is  adopted  as  final.  However,  paragraph 
(g)(78){ii)  is  revised  for  clarify. 

3.  In  5  272.1,  a  new  paragraph  (g)(108) 
is  added  in  numerical  order,  the  revision 
and  addition  read  as  follows:        ■* 

S  272.1    General  taraw  and  oondittorw. 

[g]  Implementation.  *  *  • 

(78)  •  *  * 

(ii)  For  quahfy  control  (QC)  purposes 
only,  QC  reviewers  shall  not  identify 
variances  resulting  solely  from  either 
implementation  or  nonimplementation 
of  this  rule  in  cases  with  review  dates 
between  December  23, 1985  and  October 
31, 1986,  inclusive. 

(108)  Amendment  No.  314.  (i)  The 
provision  oi  Amendment  No.  314  which 
adds  five  sentences  to  §  273.2(j)(l)(iv) 
and  the  provisions  which  add  a  new 
paragraph  $  273^(j)(2)(iii)(B)  and  amend 
§§  273.17  and  273.18  are  effective  (uly  7. 
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1969  and  shall  be  implemented  no  later 
than  September  1, 1989. 

(ii)  All  remaining  provisions  of 
Amendment  No.  314,  which  adopt  the 
interim  provisions  of  August  5, 1986  as 
final  without  change  or  modify  the 
interim  provisions  for  clarity  only,  are 
effective  retroactively  to  December  23, 
1985  (the  effective  date  of  the  interim 
rulemaking).  These  provision  do  not 
reflect  a  change  in  intended  poUcy  and. 
therefore,  do  not  require  special 
implementation  efforts  by  State 
agencies. 

PART  27S-CERTIFICATKH*  OF 
PARTICIPATINQ  HOUSEHOLDS 

4.  The  amendment  to  S  27Z2,  as 
published  at  51  FR  28200.  August  5, 1986, 
to  revise  introductory  paragraph  (j)  is 
adopted  final  without  chcmge. 

5.  The  amendment  to  {  273.2.  as 
published  at  51  FR  28200,  August  5, 1986. 
to  revise  the  title  of  paragraph  (j){l).  is 
adopted  final  without  change. 

6.  The  amendment  to  S  273Z  as 
published  at  51  FR  28201,  August  5, 1986, 
to  revise  the  first  two  sentences  of 
paragraph  U)(l)(iv)  and  add  a  new 
sentence  after  the  second  sentence  is 
adopted  final  without  change. 

7.  The  amendment  to  S  273.2.  as 
published  at  51  FR  28201.  August  5. 1966 
to  revise  the  seventh  sentence  of 
paragraph  U)(l)(>v)  and  add  twelve  new 
sentences  after  the  seventh  sentence.  Is 
adopted  final  with  the  following 
changes:  The  sentence  which  begins 
with  the  words  "The  State  agency  shall 
not  reinterview  the  household"  and  the 
sentence  which  begins  with  the  words 
"Any  changes  shall  be  initialed"  are 
removed  cmd  three  new  sentences  are 
added  in  their  place;  the  sentence  which 
begins  with  the  words  "Any  household 
determined  PA  eligible"  is  removed  and 
a  new  sentence  is  added  in  its  place; 
and  the  sentence  which  begins  with  die 
words  "Benefits  shall  be  paid  from"  was 
revised  by  a  subsequent  regulation 
published  on  January  3a  1989  at  54  FR 
4249. 

a  The  amendments  to  {  273.2.  as 
published  at  51  FR  28201.  August  5, 1986, 
to  redesignate  paragraphs  0)(2)  and 
(j)(3)  as  paragraphs  (jK3)  and  (j)(4). 
respectively,  and  to  add  a  new 
paragraph  (j)(2)  are  adopted  final  with 
the  following  changes: 

%tm   [Amended] 

a.  New  paragraph  (j)(2]  is  amended 
for  clarity  as  follows; 

1.  Replacing  the  parenthetical  phrase 
appearing  in  the  first  sentence  of 
paragraph  (j)(2)(i)  with  the  phrase 
"(except  those  listed  in  paragraph 
(j)(2)(iii)  of  this  section)": 


2.  Changing  the  reference  to 
"paragraph  (ii)  of  this  subsubsection" 
appearing  in  paragraph  (j)(2)(i)(D)  to 
read  •'paragraph  0)(2)(iii)  of  this 
section"; 

3.  Redesignating  existing  paragraphs 
(j)(2)(ili),  (j)(2)(iv)  and  (j)(2)(v)  as  new 
paragraphs  U)(2}(v).  U)(2)(vi)  and 
(j)(2)(vii),  respectively; 

4.  Redesignating  paragraphs  (j)(2)(ii) 
intiwiuctory  text  (i)(2)(U)(A), 
U)(2)(ii)(B).  (j)(2)(U)(C),  and  new 
paragraphs  (j)(2)(iii)  introductory  text, 
0)(2)(iii)(A),  aK2)(iii)(B).  (j)(2)(iii)(q. 
respectively; 

5.  designating  the  last  three  sentences 
appearing  at  the  end  of  paragraph 
0)(2)(i)(D)  as  paragraph  U)(2)(ii): 

6.  Designating  the  last  sentence 
appearing  at  the  end  of  newly 
designated  paragraph  (j)(2)(ui)(C)  as 
paragraph  U)(2)(iv); 

7.  Removing  the  words  "any  member 
of  that  household  is  disqualified  for" 
bom  the  introductory  text  of  newly 
designated  paragraph  (j)(2)(iii); 

8.  Adding  to  newly  designated 
paragraph  (j)(2)(iii)(A)  die  words  "any 
me^er  of  that  household  is  disqualified 
for"  immediately  after  the  designation 
"(A)"  and  removing  the  semicolon  after 
the  reference  to  S  273.16  and  replacing  it 
with  the  words  "or  for"; 

9.  Removing  from  newly  designated 
paragraph  (j)(2)(iii)(B)  die  regidatory 
designation  "(B)"  and  replacing  the 
word  "Failure"  with  the  word  "failure"; 

10.  Removing  the  word  "Failure"  in 
newly  designated  paragraph  (j)(2)(iii)(C) 
and  adding  in  its  place  the  words  "the 
head  of  the  household  is  disqualified  for 
failure";  and 

11.  Adding  before  the  period  at  the 
end  of  newly  designated  paragraph 
(j)(2)(iv)  the  words  "(including  the 
provisions  of  S  273.11(c))  and  cannot  be 
reinstated  in  the  Program  on  the  basis  of 
categorical  eligibility  provisions". 

b.  New  paragraph  (j)(2)(lii)(B)  is 
added. 

Pursuant  to  amendment  numbers  7 
and  8a  through  8b  stated  above,  S  273.2 
(j)(l)(iv)  and  (j)(2}  are  revised  to  read  as 
follows: 

9273^    Appleation proceseing. 
•    '    •        •        •        • 

(j)  PA,  GA.  and  categorically  eligible 
households.  •  •  • 

(!)•*• 

(iv)  In  order  to  determine  if  a 
household  will  be  eligible  due  to  its 
status  as  a  recipient  PA/SSI  household, 
the  State  agency  may  temporarily 
postpone,  within  the  30-day  processing 
standard,  the  food  stamp  eligibility 
determination  if  the  household  is  not 
entitied  to  expedited  service  and 
appears  to  be  categorically  eligible. 


However,  the  State  agency  shall 
postpone  denying  a  potentially 
categorically  eligible  household  imtil  the 
30th  day  in  case  the  household  is 
determined  eligible  to  receive  PA 
benefits.  Once  die  PA  application  is 
approved,  the  household  is  to  be 
considered  categorically  eligible  if  it 
meets  all  the  criteria  concerning 
categorical  eligibiUty  in  §  273.2(j)(2).  If 
die  State  agency  can  anticipate  the 
cmiount  tmd  the  date  of  receipt  of  the 
initial  PA  payment  but  the  payment  will 
not  be  received  until  a  subsequent 
month,  the  State  agency  shall  vary  the 
household's  food  stamp  benefit  level 
according  to  the  anticipated  receipt  of 
the  payment  and  notify  the  household. 
Portions  of  initial  PA  payments  intended 
to  retroactively  cover  a  previous  month 
shall  be  disregarded  as  lump  sum 
payments  under  S  273.9(c)(8).  If  the 
amount  or  date  of  receipt  of  the  initial 
PA  payment  cannot  be  reasonably 
anticipated  at  the  time  of  the  food  stamp 
eligibility  determination,  the  PA 
payments  shall  be  handled  as  a  change 
in  circumstances.  However,  the  State 
agency  is  not  required  to  send  a  notice 
of  adverse  action  if  the  receipt  of  the  PA 
grant  reduces,  suspends  or  terminates 
the  household's  food  stamp  benefits, 
provided  the  household  is  notified  in 
advance  that  its  benefits  may  be 
reduced,  suspended,  or  terminated  when 
the  grant  is  received.  The  case  may  be 
terminated  if  the  household  is  not 
categorically  eligible.  The  State  agency 
shall  ensure  that  the  denied  application 
of  a  potentially  categorically  eligible 
household  is  easily  retrievable.  For  a 
household  filing  a  joint  application  for 
food  stamps  and  PA  benefits  or  a 
household  that  has  a  PA  application 
pending  and  is  denied  food  stamps  but 
is  later  determined  eligible  to  receive  PA 
benefits  and  is  otherwise  categorically 
eligible,  the  State  agency  shall  provide 
benefits  using  the  original  application 
and  any  other  pertinent  information - 
occurring  subsequent  to  that  application. 
Except  for  residents  of  public 
institutions  who  apply  joinUy  for  SSI 
and  food  stamp  benefits  prior  to  their 
release  from  a  public  institution  in 
accordance  with  S  273.1(e)(2),  benefits 
shall  be  paid  from  the  beginning  of  the 
period  for  which  PA  or  SSI  benefits  are 
paid,  the  original  food  stamp  application 
date,  or  December  23, 1985  whichever  is 
later.  Residents  of  public  institutions 
who  apply  joinUy  for  SSI  and  food 
stamp  benefits  prior  to  their  release 
from  the  institution  shall  be  paid 
benefits  from  the  date  of  their  release 
from  the  institution.  In  situations  where 
the  State  agency  must  update  and 
reevaluate  the  original  application  of  a 
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denied  case,  the  State  agency  shall  not 
reinterview  the  household,  but  shall  use 
any  available  information  to  update  the 
application.  The  State  agency  shall  then 
contact  the  household  by  phone  or  mail 
to  explain  and  confirm  changes  made  by 
the  State  agency  and  to  determine  if 
other  changes  in  household 
circumstances  have  occurred.  If  any 
information  obtained  firom  the 
household  differs  bom  that  which  the 
State  agency  obtained  from  available 
information  or  the  household  provided 
additional  changes  in  information,  the 
State  agency  shall  arrange  for  the 
household  or  it  authorized 
representative  to  initial  all  changes,  re- 
sign and  date  the  updated  application 
and  provide  necessary  verification.  In 
no  event  can  benefits  be  provided  prior 
to  the  date  of  the  original  food  stamp 
application  filed  on  or  after  Decembier 
23, 1985.  Any  household  that  is 
determined  to  be  eligible  to  receive  PA 
benefits  for  a  period  of  time  within  the 
30-day  food  stamp  processing  time,  shall 
be  provided  food  stamp  benefits  back  to 
the  date  of  the  food  stamp  application. 
However,  in  no  event  shall  food  stamp 
benefits  be  paid  for  a  month  for  which 
such  household  is  ineligible  for  receipt 
of  any  PA  benefits  for  the  month,  unless 
the  household  is  eligible  for  food  stamp 
benefits  and  an  NPA  case.  Benefits  shall 
be  prorated  in  accordance  with 
S  273.10(a)(l)(u)  and  (e)(2)(ii)(B). 
Household  that  file  joint  applications 
that  are  found  categorically  eligible  after 
being  denied  NPA  food  stamps  shall 
have  their  benefits  for  the  initial  month 
prorated  from  the  date  from  which  the 
PA  benefits  are  payable,  or  the  date  of 
the  original  food  stamp  application, 
whichever  is  later.  The  State  agency 
shaU  act  on  reevaluating  the  original 
application  either  at  the  household'fl 
request  or  when  it  becomes  otherwise 
aware  of  the  household's  PA  and/or  SSI 
eligibility.  The  household  shall  be 
informed  on  the  notice  of  denial 
required  by  S  273.10(g)(l)(ii)  to  notify  the 
State  agency  if  its  PA  or  SSI  benefits  are 
approved.  Households  who  file  joint 
applications  for  food  stamps  and  PA 
and  whose  PA  application  are 
subsequendy  denied  may  be  required  to 
file  new  food  stamp  applications  or  may 
have  their  food  stamp  eligibility 
determined  or  continued  on  the  basis  of 
the  original  applications  filed  jointiy  for 
PA  and  food  stamp  purposes  and  any 
other  documented  information  obtained 
subsequent  to  the  application  which 
may  have  been  used  in  the  PA 
determination  and  which  is  relevant  to 
food  stamp  eligibility  or  level  of 
benefits.  State  agencies  shall  notify 
households  of  the  need  for  a  new 


application.  If  a  required  new 
application  is  filed  within  30  days  of  the 
original  application,  the  filing  date  of  the 
new  application  shall  be  the  original 
filing  date  of  the  joint  application. 

(2)  Categorically  Eligible  Households. 
(i)  Any  household  (except  those  listed  in 
paragraph  (j)(2)(iii)  of  this  section)  in 
which  all  members  receive  or  are 
authorized  to  receive  PA  and /or  SSI 
benefits  shall  be  considered  eligible  for 
food  stamps  because  of  their  status  as 
PA  and/or  SSI  receipients  unless  the 
entire  household  is  institutionalized  as 
defined  in  S  273.1(e)  or  disqualified  for 
any  reason  bom  receiving  food  stamps. 
Residents  of  public  institutions  who 
apply  joindy  for  SSI  and  food  stamp 
benefits  prior  to  their  release  &om  the 
institution  in  accordance  with 
S  273.1(e)(2),  shall  not  be  categorically 
eligible  upon  a  finding  by  SSA  of 
potential  SSI  eligibility  prior  to  such 
release.  The  individuals  shall  be 
considered  categorically  eligible  at  such 
time  as  a  final  SSI  eligibility 
determination  has  been  made  and  the 
individual  has  been  released  bom  the 
institution.  The  eligibility  factors  which 
are  deemed  for  food  stamp  eligibility 
without  the  verification  required  in 
S  273.2(f)  because  of  PA/SSI  status  are 
the  resource,  gross  and  net  income 
limits;  social  security  number 
information;  sponsored  aUen 
information;  and  residency.  If  any  of  the 
following  factors  are  questionable,  the 
State  agency  shall  verify,  in  accordance 
with  S  273.2(f),  that  the  household  which 
is  considered  categorically  eligible: 

(A)  Contains  only  members  that  are 
PA  or  SSI  recipients  as  defined  in  the 
introductory  paragraph  fi  273.2(j); 

(B)  Meets  the  household  definition  in 
S  273.1(a); 

(C)  Includes  all  persons  who  purchase 
and  prepare  food  together  in  one  food 
stamp  household  regardless  of  whether 
or  not  they  are  separate  units  for  PA  or 
SSI  purposes;  and 

(D)  Includes  no  persons  who  have 
been  disqualified  as  provided  for  in 
paragraph  (j)(2)(iii)  of  this  section. 

(ii)  Households  subject  to 
retrospective  budgeting  that  have  been 
suspended  for  PA  purposes  as  provided 
for  in  Aid  to  Families  with  Dependent 
Children  (AFDC)  regulations,  or  that 
receive  zero  benefits  shall  continue  to 
be  considered  as  authorized  to  receive 
benefits  bom  the  appropriate  agency. 
Categorical  eligibilify  shall  be  assumed 
at  recertification  in  the  absence  of  a 
timely  PA  redetermination.  If  a 
recertified  household  is  subsequendy 
terminated  bom  PA  benefits,  the 
procedures  in  S  273.12(0(3),  (4),  and  (5) 
shall  be  followed,  as  appropriate. 


(iii)  Under  no  circumstances  shall  any 
household  be  considered  categorically 
eligible  if: 

(A)  Any  member  of  that  household  is 
disqualified  for  an  intentional  Program 
violation  in  accordance  with  {  273.16  or 
for  failure  to  comply  with  monthly 
reporting  requirements  in  accordance 
widi  S  273.21; 

(B)  The  entire  household  is 
disquaUfied  because  one  or  more  of  its 
members  failed  to  comply  with  workfare 
in  accordance  with  S  273.22;  or 

(C)  The  head  of  die  household  is 
disqualified  for  failure  to  comply  with 
the  work  requirements  in  accordance 
widi  9  273.7. 

(iv)  These  households  are  subject  to 
all  food  stamp  eUgibihfy  and  benefits 
provisions  (including  the  provisions  of 
9  273.11(c))  and  cannot  be  reinstated  in 
the  Program  of  the  basis  of  categorical 
eligibilify  provisions. 

(v)  No  person  shall  be  included  as  a 
member  in  any  household  whidi  is 
otherwise  categorically  eligible  if  that 
person  is: 

(A)  An  ineligible  alien  as  defined  in 
9  273.4; 

(B)  Ineligible  under  the  student 
provisions  in  9  273.5; 

(C)  An  SSI  recipient  in  a  cash-out 
State  as  defined  in  9  273.20;  or 

(D)  Institutionalized  in  a  nonexempt 
facihfy  as  defined  in  9  273.2. 

(vi)  For  the  purposes  of  work  ♦ 
registration,  the  exemptions  in  9  273.7(b) 
shall  be  appUed  to  individuals  in 
categorically  eligible  households.  Any 
such  individual  who  is  not  exempt  bom 
work  registration  is  subject  to  the  other 
work  requirements  in  9  273.7. 

(vii)  When  determining  eligibihty  for  a 
categorically  ebgible  household  all 
provisions  of  this  subchapter  except  for 
tho!)e  listed  below  shall  apply: 

[Aj  Section  273.8  except  for  die  last 
sentence  of  paragraph  (a). 

(B)  Section  273.9(a)  except  for  the 
fourth  sentence  in  the  introductory 
paragraph.  i 

(C)  Section  273.10(a)(l)(i). 

(D)  Section  273.10(b). 

(E)  Section  273.10(c)  for  the  purposes 
of  eligibilify. 

(F)  Section  273.10(e)(2){iii)(A). 

9.  The  amendments  to  9  273Z  as 
published  at  51  FR  28201,  August  5, 1986, 
which  amended  the  introductory  text  of 
newly  designated  paragraph  G)(3)(i). 
amended  newly  designated  paragraph 
U)(3)(ii),  and  amended  the  first  sentence 
of  newly  designated  paragraph  (j)(4)  are 
adopted  final  without  change. 

10.  The  amendment  to  9  273.2,  as 
pubUshed  at  51  FR  28201,  August  5. 1986, 
to  remove  the  third  sentence  of 
introductory  paragraph  (k)  and  add 
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three  new  Mntences  in  its  place  is 
adopted  final  with  the  following  clarity 
change:  The  sentence  added  by  this 
earlier  amendment  which  begins  with 
the  words  "However,  households  in 
which  all  members  are  either  PA  or  SST' 
is  amended  by  replacing  the  words  "as 
defined  in  S  273.20)"  with  the  words 
"(as  discussed  in  §  273.20))". 

11.  Hie  amendment  to  i  273.8,  as 
published  at  51 FR  28202.  August  5. 1986. 
to  remove  the  last  sentence  in  paragraph 
(a)  and  add  a  new  sentence  in  its  place 
is  adopted  final  without  change. 

12.  The  amendment  to  |  273.9(a),  as 
published  at  51  FR  28202.  August  5, 1980. 
to  add  a  new  sentence  after  the  third 
sentence  in  introductory  paragraph  (a)  is 
adopted  final  without  change. 

13.  The  amendment  to  {  273.10.  as 
published  at  51  FR  28202.  August  5. 1988. 
to  add  a  new  paragraph  (d)(7)  is 
adopted.  However,  new  paragraph  (d)(7) 
is  revised  for  clarity. 

14.  The  amendment  to  S  273.10,  as 
published  at  51  FR  28202,  August  5. 1986, 
to  add  a  new  sentence  to  the  end  of 
paragraph  (g)(l)(ii)  i>  adopted  final 
without  change. 

The  revised  8  273.10(d)(7)  reads  as 
follows: 

S27S.10    Pfnnlnlnq hou— ho MelgMHKy 


[A)  Determiidng  deductions  '  *  * 
(7)  Households  which  contain  a 
member  who  is  a  disabled  SSI  recipient 
in  accordance  with  paragraphs  (2),  (3), 
(4)  or  (5)  of  the  definition  of  a  disabled 
member  in  (  271.2  or  households  which 
contain  a  member  who  is  a  recipient  of 
SSI  benefits  and  the  household  is 
determined  within  the  30-day  processing 
standard  to  be  categorically  eligible  (as 
discussed  in  9  273.20))  or  determined  to 
be  eligible  as  an  NPA  household  and 
later  becomes  a  categorically  eligible 
household,  shall  be  entitled  to  the 
excess  medical  deduction  of 
t  273  J(d)(3)  and  the  uncapped  excess 
shelter  expense  deduction  of 
f  273.9(d)(5)  for  the  period  for  which  the 
SSI  recipient  is  authorized  to  receive  SSI 
benefits  or  the  date  of  the  food  stamp 
application,  whichever  is  later,  if  the 
household  ^cnrs  such  expenses. 
Households,  whidi  contain  an  SSI 
recipient  as  discussed  in  this  paragraph, 
whidi  are  determined  ineligible  as  an 
NPA  household  and  later  become 
categorically  eUgU>le  and  entitled  to 
restored  benefits  in  accordance  with 
I  273.20)(l)(iv).  shall  receive  restored 
benefits  using  the  medical  and  excess 
shelter  expense  deductions  from  the 
beginning  of  die  period  for  which  SSI 
benefits  are  paid,  the  original  food 
stamp  application  date  or  December  23, 


1985.  whichever  is  later,  if  the  household 
incurs  such  expenses. 
•        •        •        •        • 

15.  In  {  273.17,  the  last  sentence  of  the 
introductory  text  of  paragraph  (a)(1)  is 
amended  by  replacing  the  first  word  of 
the  sentence  "Benefits"  with  the  words 
"Furthermore,  unless  there  is  a 
statement  elsewhere  in  the  regulations 
that  a  household  is  entitled  to  lost 
benefits  for  a  longer  period,  benefits". 

18.  In  i  273.18: 

a.  paragraphs  (a)(1)  and  (a)(2)  are 

b.  new  paragraphs  (b)(l)(iv).  (b)(l)(v) 
and  (b)(2)(vi)  are  added; 

c  two  sentences  are  added  at  the  end 
of  paragraph  (c)(l)(ii). 

The  additions  and  revision  read  as 
follows: 

{273.18   Claims  against  househoMa. 

(a)  •  •  * 

(1)  Inadvertent  household  error 
claims.  A  claim  shall  be  handled  as  an 
inadvertent  household  error  claim  if  the 
overissuance  was  caused  by: 

(i)  A  misunderstanding  or  unintended 
error  on  the  part  of  the  household; 

(ii)  A  misunderstanding  or  unintended 
error  on  the  part  of  a  categorically 
eligible  household  provided  a  claim  can 
be  calculated  based  on  a  change  in  net 
income  and/or  household  size  amount; 

(iii)  SSA  action  of  failure  to  take 
action  which  resulted  in  the  household's 
categorical  eligibility  provided  a  claim 
can  be  calculated  based  on  a  change  in 
net  income  and/ or  household  size. 

(2)  Administrative  error  claims.  A 
claim  shall  be  handled  as  an 
administrative  error  claim  if  the 
overissuance  was  caused  by  State 
agency  action  or  failure  to  take  action 
or.  in  the  case  of  categorical  eligibility, 
an  action  by  an  agency  of  the  State  or 
local  government  which  resulted  in  the 
household's  improper  eligibility  for 
public  assistance  provided  a  claim  can 
be  calculated  based  on  a  change  in  net 
income  and/ or  household  size. 

tb)  •  *  • 

(1)  •  •  • 

(iv)  The  household  was  receiving  food 
stamps  solely  because  of  categorical 
eligibility  and  the  household  was 
subsequently  determined  ineligible  for 
PA  and/ or  SSI  at  the  time  they  received 
it 

(v)  The  SSA  took  an  action  or  failed  to 
take  theTappropriate  action,  which 
resulted  in  the  household  improperly 
receiving  SSL 

(2)  •  •  • 

(vi)  An  agency  of  the  State  or  local 
government  took  an  action  or  failed  to 
take  an  appropriate  action,  which 


resulted  in  the  household  improperly 
receiving  PA. 

*  •        •        •        • 

(c)  •  •  * 

(1)  •  *  * 

(ii)  *  *  •  For  categorically  eligible 
households,  a  claim  will  only  be 
determined  when  it  can  be  computed  on 
the  basis  of  changed  household  net 
income  and/or  household  size.  A  claim 
shall  not  be  established  if  there  was  not 
a  change  in  net  income  and/or 

household  size. 

*  *        •        •        • 

Date:  May  30. 1909. 
G.  Scott  Dunn. 
Acting  Administrator. 
[FR  Doc.  89-13282  Filed  8-6-69;  8:45  am] 
SaiJNQ  coos  S410-30-M 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  271, 272. 273, 274,  and  277 

[Amdt  Number  316] 

Food  Stamp  Program:  Admlnlatrativo 
Improvamant  and  SlmpUflcatlon 
Provisions  From  the  Hunger 
Prevention  Act  of  1988 

aqincy:  Food  and  Nutrition  Service, 
USDA. 

action:  Interim  rule. 


:  This  rule  amends  Food  Stamp 
Program  regulations  to  implement 
several  Food  Stamp  Program  provisions 
contained  in  The  Hunger  Prevention  Act 
of  1988.  The  provisions  of  that  Act 
which  are  addressed  in  this  rule  are:  (1) 
Verification;  (2)  telephone  access  to 
certification  offices  in  order  to  receive 
program  information  or  to  report 
changes;  (3)  simplified  applications;  (4) 
foint  applications;  (5)  expanding  the 
definition  of  disabled;  (6)  annualizing 
self-employment  income  and  expenses 
from  farming:  (7)  resource  exclusions  for 
farm  households  in  transition  from 
farming;  (8)  simplified  procedures  for 
claiming  the  excess  medical  deduction; 
(9)  program  information  for  low-income 
households;  (10)  optional  training  for 
volunteer  and  non-profit  organizations; 
(11)  federally  authorized  demonstration 
projects  which  cash  out  benefits  in  other 
assistance  programs;  and  (12)  delivery 
of  benefits  to  households  whidi  apply 
after  Ae  fifteenth  of  the  month. 

DATK  The  provisions  contained  in 
{  274.2(b)  of  this  rule  are  effective 
retroactively  to  January  1, 1980  to  be 
implemented  by  State  agencies  no  later 
than  January  1, 1900.  The  remaining 
provisions  are  effective  July  1, 1989  and 
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must  be  implemented  by  State  welfare, 
agencies  on  that  date. 

Comments  must  be  received  on  or 
before  August  7, 1980. 
AOORESS:  Comments  should  be 
addressed  to  Judith  M.  Seymour, 
Supervisor,  Eligibility  and  Certification 
Regulations  Section,  Certification  and 
Policy  Branch,  Program  Development 
Division.  Food  Stamp  Program,  Food 
and  Nutrition  Service,  USDA, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  open  to  public 
inspection  during  regular  business  hours 
(8:30  am  to  5:00  pm  Monday  through 
Friday)  at  3101  Park  Center  Drive, 
Alexandria,  Virginia,  Room  705. 

roil  PURTHBI  NttFORMATION  CONTACT: 

Questions  regarding  this  interim  rule 
should  be  directed  to  Ms.  Seymour  at 
the  above  address  or  by  telephone  at 
(703)  756-3496. 
SUPPLEMENTAHY  INroRMATION 

Classification 

Executive  Order  12291/Secretary'8 
Memorandum  1521-1 

This  interim  rule  has  been  reviewed 
(mder  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1521-1. 
The  rule  will  affect  the  economy  by  less 
than  $100  million  a  yetir.  The  rule  will 
not  significantly  raise  costs  or  prices  for 
consumers,  industries,  government 
agencies  or  geographic  regions.  There 
will  not  be  a  si^iificant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets.  Therefore,  the  Department  has 
classified  the  rule  as  "not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  7  CFR  3015,  Subpart 
V  and  related  Notice  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

lliis  interim  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  G.  Scott  Dunn,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  interim  rule  will  affect 
Program  participants  and  the  State  and 
local  agencies  which  administer  the 
Food  Stamp  Program. 


Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
burden  associated  with  the  certification 
and  continued  eligibility  of  food  stamp 
households  is  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  0584-0064. 

The  food  stamp  application,  as 
approved  under  this  OMB  number, 
already  contains  several  important 
verification  statements  to  the  household. 
The  requirement  in  S  273.2(c)(5)  that 
State  agencies  develop  a  separate 
written  general  "Notice  of  Verification" 
versus  including  such  information  on  the 
food  stamp  appUcation  or  verbally 
conveying  such  information  to 
households  does  not  alter  or  change  the 
methodologies  used  to  determine  the 
burden  estimates  approved  under  OMB 
No.  0584-0064. 

The  requirements  in  {  272.2(a), 
S  272.2(d)  and  9  272.5  relative  to  the 
submission  and  updating  of  an  optional 
"Program  informational  activities 
planning  document"  as  part  of  a  State 
agency's  Plan  of  Operation  have  been 
submitted  to  OM^'and  have  been 
approved  under  OMB  approval  number 
0584-0083.  This  rule  amends  the  table  at 
7  CFR  271.8  "Information  collection/ 
recordkeeping — OMB  assigned  control 
numbers"  to  reflect  the  OMB  control 
number  for  the  approval  of  burden 
associated  with  {  272.5  of  this  rule. 

The  remaining  provisions  of  this  rule 
do  not  contain  any  reporting  and/or 
recordkeeping  requirements  subject  to 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Public  Participation  and  Effective  Date 

This  interim  rule  is  being  published 
without  prior  notice  of  proposed 
rulemaking  or  an  opportunity  for  public 
comment  prior  to  publication.  Section 
701(b)(5)(A)(i)  of  Pub.  L  100-435 
mandates  that  except  for  the 
amendments  in  S  274.2,  the  provisions 
contained  in  this  rule  are  effective  on 
July  1, 1989.  The  amendments  to  the 
Food  Stamp  Act  reflected  in  S  274.2  of 
this  rule  are  effective  January  1. 1989,  to 
be  implemented  by  the  State  agencies 
not  later  than  January  1, 1990.  Since 
prior  notice  and  public  comment 
procedures  cannot  be  completed  before 
the  statutory  effective  date  and  because 
delays  in  implementation  could 
adversely  affect  food  stamp  households 
and  State  agencies.  C.  Scott  Dxinn, 
Acting  Administrator  of  the  Food  and 
Nutrition  Service,  has  determined, 
pursuant  to  5  U.S.C.  553(b)(B),  that 
public  comment  on  this  interim  rule 
prior  to  implementation  is  impracticable. 
The  amendments  reflected  in  the 
provisions  of  9  274.2  of  this  in^rim  rule 


are  non-discretionary.  However, 
because  the  Department  believes  that 
the  administration  of  those  provisions 
may  be  improved  by  public  comments, 
the  Department  is  soliciting  comments 
on  the  entire  rule  for  60  days.  All 
comments  received  will  be  analyzed  and 
appropriate  changes  in  the  rule  will  be 
incorporated  in  the  subsequent 
publication  of  a  final  rule. 

Background 

The  Hunger  Prevention  Act  (HPA)  of 
1988  (Pub.  L  100-435, 102  Stat  1644 
Sept.  19, 1988)  made  a  number  of 
changes  to  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq.).  This 
interim  rulemaking  pertains  to  those 
provisions  of  Pub.  L  100-435  which 
simplify  certain  appUcation  procedures 
in  the  program  and  improve  the 
administration  of  the  Food  Stamp 
Program.  These  provisions  are  discussed 
below. 

Definition  of  Elderly  or  Disabled— 7 
CFR  271.2 

The  current  definition  of  elderly  or 
disabled  persons  contained  in  section 
3(r)  of  the  Food  Stamp  Act  and  reflected 
in  7  CFR  271.2  of  the  food  stamp 
regulations  includes  recipients  of  certain 
old-age  or  disability  benefits. 

Persons  identified  as  elderly  or 
disabled  are  provided  with  certain 
special  treatment  in  the  determination  of 
their  food  stamp  eligibility  and  coupon 
allotment  Under  7  CFR  273.9,  elderiy  or 
disabled  persons:  (1)  Have  the  right  to 
claim  an  allowable  medical  expense  as 
a  deduction  frY>m  income;  (2)  may  claim 
excess  shelter  costs  as  a  deduction  fix>m 
income  without  regard  to  the  shelter 
deduction  limit  imposed  on  other 
households,  and  (3)  are  exempted  from 
the  food  stamp  income  eligibility  test 

Section  350  of  Pub.  L  100-435  adds 
three  categories  to  the  definition  of 
elderly  or  disabled  persons.  These 
categories  are:  (1)  Recipients  of  interim 
assistance  benefit?  pending  the  receipt 
of  supplemental  secxirity  income;  (2) 
recipients  of  disability-related  medical 
assistance  benefits  under  title  XK  of  the 
Social  Security  Act  (SSA);  and  (3) 
recipients  of  disabiUty-based  State 
general  assistance  benefits.  Recipients 
of  any  of  these  benefits  must  be  treated 
as  disabled  persons  for  food  stamp 
purposes  provided  the  eligibility  to 
receive  the  benefits  is  based  upon 
disability  or  blindness  criteria  which  are 
at  least  as  stringent  as  those  used  under 
title  XVI  of  the  SSA.  Accordingly,  this 
rule  amends  7  CFR  271.2  to  bring  the 
definition  of  disabled  into  conformance 
with  the  provisions  of  Pub.  L  100-435. 


24520         Fedtwl  RegltT  /  Vol  54.  No.  108  /  Wednesday.  June  7.  1969  /  Rules  and  Regulationg 


In  addition,  current  rules  at  7  CFR 
273.2(f)(lMviil)(A)  require  that  the  State 
agency  verify  diiability  as  defined  in  7 
CFR  271.2  and  discusses  what 
documentation  would  be  acceptable 
verification.  Consequently,  this  rule 
makes  a  conforming  amendment  to  7 
CFR  273JJ(f)(l)(viii)(A)  to  add  a  new 
paragraph  (A)(0)  to  specify  the 
documentation  die  recipients  of  any  of 
the  benefits  disciissed  above  must 
provide  to  verify  the  receipt  of  these 
benefits. 

Tmwing—7  CFR  272(d) 

Section  322(a)  of  Pub.  L  100-436 
amended  section  11(e)(6)  of  the  Food 
Stamp  Act  by  adding  a  phrase  to  specify 
that  comprehensive  training  should  be 
provided  to  state  personnel"*  *  *  so 
that  eligible  households  are  promptly 
and  accurately  certified  to  receive 
allotments  for  which  they  are 
eligible  *  *  *.••  Current  regulations  at  7 
CFR  272.4(d)(l)(i)  already  require  State 
agencies  to  provide  sufficient  training. 
TOs  statutory  amendment  expresses  a 
Congressional  concern  that  food  stamps 
are  delivered  promptly  and  accurately 
to  eligible  households.  To  relay  this 
concern,  this  rule  amends  7  CFR 
272.4(d)(l)(i)  to  spedficaliy  require  that 
trainLig  provided  by  die  State  agency 
must  convey  the  goals  of  and  methods 
for  promptly  and  accurately  certifying 
eligible  households. 

In  addition,  section  322(b)  of  Pub.  L 
100-435  added  a  new  provision  to 
section  ll(e)(e)  of  the  Food  Stamp  Act 
This  new  statutory  provision  allows 
State  agencies,  at  their  option,  to 
provide  or  contract  to  provide  training 
and  assistance  to  persons  woridng  with 
volunteer  or  nonprofit  organizations  that 
give  information  or  perform  eligibility 
screening  to  persons  potentially  eligible 
for  food  stamps. 

Current  rules  do  not  prohibit  State 
agencies  from  opening  their  training 
sessions  to  the  public  at  their 
discretion.  However,  in  order  to  relay 
Congressional  intent  and  specifically 
address  training  and  assistance  directed 
to  persons  woriting  with  volunteer  or 
nonprofit  organizations,  this  rule 
amends  7  CFR  272.4(d)  to  redesignate 
current  paragraph  (d)(2)  as  (d)(3)  and 
add  a  new  paragraph  (d)(2)  to  allow 
State  agencies,  at  their  option,  to  offer 
training  and  assistance  to  persons 
working  with  certain  volunteer  or 
nonprofit  organizations.  This  rule 
change  also  takes  into  consideration 
State  agency  staff  and  budget 
constraints,  since  the  provision  of  this 
assistance  and  training  is  optional 
In  addition,  this  rule  adds  a  new 
paragraph  (f)  to  7  CFR  277.4  to  provide 
that  die  expenses  (e.g..  travel  costs. 


lodging,  or  meals)  of  the  persons 
working  with  the  volunteer  or  nonprofit 
organizations  who  receive  this  training 
and  assistance  would  not  be 
reimbursed.  For  those  State  agencies 
choosing  to  provide  or  contract  for  diis 
training  and  assistance,  allowable  costs 
would  be  matched  at  the  fifty  percent 
level  by  the  Federal  Government  in 
accordance  with  7  CFR  277.4. 
Procurement  standards  at  7  CFR  277.14 
would  apply  if  the  State  agency  intends 
to  contract  to  provide  the  training  and 
assistance. 

Information  for  Low-Income 
Households— 7  CFR  27Z5(c) 

Section  204(a)  of  Pub.  L 100-435 
amended  section  11(e)(1)(A)  of  die  Food 
Stamp  Act  to  allow  State  agencies,  at 
their  option,  to  inform  low-income 
households  about  the  availability, 
eligibility  requirements,  application 
procedures  and  benefits  of  the  Food 
Stamp  Program  and  receive  Federal 
funding  for  such  outreach  activities. 
Prior  to  Pub.  L  100-435,  the  Food  Stamp 
Act  generally  prohibited  Federal  funding 
for  outreach  activities,  but  allowed  State 
agencies  the  option  of  conducting 
informational  activities  directed  only  at 
homeless  individuals;  the  costs  of  which 
were  eligible  for  50  percent  Federal 
reimbursement  The  statutory 
amendment  made  by  Pub.  L 100-435 
replaces  the  general  prohibition  and 
exception  with  a  provision  that  State 
agencies,  at  their  option,  may  conduct 
outreach  activities  aimed  at  low-income 
households.  Section  204(b)  of  Pub.  L 
100-435  also  amended  section  16(a)(4)  of 
the  Food  Stamp  Act  to  specify  that  costs 
of  such  program  informational  activities 
are  eligible  for  Federal  reimbursement 
at  the  50  percent  reimbursement  rate. 

Current  rules  at  7  CFR  272.5(c)  provide 
that  State  agencies,  at  tiieir  option,  may 
carry  out  program  informational 
activities  directed  toward  the  homeless, 
that  only  such  efforts  specifically 
directed  towards  homeless  individuals 
as  defined  in  7  CFR  271.2  will  be  funded 
according  to  procedures  established  at  7 
CFR  277  and  that  State  agencies  must 
inform  FNS  in  writing  what  they  will  do 
to  direct  the  informational  activities 
only  towards  individuals  who  are 
actually  homeless.  Current  procedures 
at  7  CFR  277,  Appendix  A,  paragraph 
C.(14)  specify  that  costs  inciured  as  a 
result  of  State  agencies'  outreach 
programs  are  not  allowable  costs,  with 
the  exception  of  program  informational 
activities  directed  toward  the  homeless. 

In  accordance  with  Pub.  L 100-435. 
this  rule  revises  7  CFR  272.5(c)  to  specify 
that  State  agencies,  at  their  option,  may 
request  reimbursement  under  7  CFR  277 
for  Program  informational  activities 


designed  to  inform  low-income 
households  about  the  availability, 
eligibility  requirements,  application 
procedures,  and  benefits  of  the  Food 

Stamp  Program.  

In  addition,  current  rules  at  7  CFR 
272.5(b)(3)  require  that  all  Program 
informational  materials  be  available  in 
languages  ether  than  English  as 
specified  m  the  bilingual  requirements 
at  7  CFR  272.4(b).  Consequentiy,  tiiis 
rule  makes  a  conforming  amendment  to 
7  CFR  272.5(c)  to  specify  that  if  a  State 
agency  elects  to  request  reimbursement 
for  Program  informational  materials 
directed  at  low-income  households, 
those  materials  must  meet  the  bilingual 
requirements. 

Before  allowing  costs  for  the  subject 
program  informational  activities  to  be 
eligible  for  reimbursement  the 
Department  wants  to  know  which  State 
agencies  plan  to  claim  such  costs  for 
reimbursement  Consequently,  this  rule 
further  amends  7  CFR  272.5(c)  to  require 
that  prior  to  claiming  such  costs.  State 
agencies  must  receive  FNS  approval  of 
an  attachment  to  their  Plans  of 
Operation.  A  conforming  amendment  is 
made  to  7  CFR  272.2(a)(2)  to  add  a 
reference  to  the  optional  "Program 
informational  activities  plan"  as  a 
component  of  the  States'  Plan  of 
Operation.  A  conforming  amendment  is 
also  made  to  7  CFR  272.2(d)(1)  to  add 
the  requirement  that  State  agencies 
submit  the  optional  "Program 
informational  activity"  planning 
document  to  FNS  for  inclusion  in  the 
States'  ^an  of  Operation.  LasUy,  a 
conforming  amendment  is  also  made  to 
7  CFR  277,  Appendix  A,  to  remove 
paragraph  C.(14)  which  is  made  obsolete 
by  this  rule.  ^ 

Under  rules  published  November  6, 
1979  (44  FR  64388).  State  agencies  were 
required  to  conduct  extensive  Food 
Stamp  Program  outreach  activities, 
including  the  annual  submission  for  FNS 
approval  of  a  detailed  plan  for  such 
activities.  The  revisions  to  7  CFR 
272.5(c)  contained  in  this  rule  would  not 
require  that  information  be  provided  in 
the  Plan  of  Operation  beyond  a 
description  of  the  socio-economic  and 
demographic  characteristics  of  the 
target  population,  types  of  media  used, 
geographic  areas  warranting  attention, 
and  outside  organizations  which  would 
be  involved.  At  this  time,  the 
Department  is  not  requiring  that  State 
agencies  report  this  Program  activity  on 
the  Program  Activity  Statement  (Form 
FNS-36eB).  However,  in  accordance 
widi  current  rules  at  7  CFR  272.2  (c).  (e) 
and  (f).  State  agencies  must  update  their 
Plans  of  Operation  to  reflect  significant 
changes  in  their  Program  informational 
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activities  plan.  Also,  current  rales  at  7 
CFR  2724a)  would  nqmn  the  State 
agency  to  report  projected  anounts 
budgeted  for  this  program  activity  on  the 
Budget  Prelection  Statement  (Fbnn  FNS- 
366A).  The  Department  is  not  revisiiig 
Form  PNS-386A  to  provide  a  separate 
reporting  line  for  this  budget  activity. 
State  agencies  should  report  budget 
estimates  for  this  activity  in  the  section 
of  Form  FNS-^66A  identified  as 
"OAfet." 

Waiver  of  the  In-Office  Interview—/ 
CFR  273.2(e) 

In  order  to  be  certified  for  food  stamp 
benefits,  applicant  households  must 
complete  an  a]}plication  and  an 
interview  and  provide  required 
documentation  to  verify  statements  on 
the  application.  Current  rules  at  7  CFR 
273.2(c)  require  that  an  application  must 
be  submitted  to  the  certification  office 
either  in  person,  by  mail,  or  through  an 
aothorized  representative  (i.e.,  an  adult 
person  other  than  a  household  member 
who  has  been  designated  by  the  head  of 
the  household,  or  the  head  of  the 
household's  spouse,  to  represent  the 
household  during  the  certification 
process).  Because  b«iefits  are 
calculated  for  eligible  households  as  of 
the  date  the  appUcation  is  filed.  State 
agencies  are  required  to  encourage 
households  to  file  the  application  the 
same  day  the  household  contacts  the 
food  stamp  office.  If  the  household 
requests  that  an  application  be  mailed. 
the  State  agency  must  send  an 
appUcation  on  the  same  day  the 
household  makes  the  request 

Current  rules  at  7  CFR  273.2(e)  require 
all  applicant  households  to  have  a  faoe- 
to-face  interview  in  a  food  stamp  office 
or  other  certification  site  with  an 
eligibility  worker  prior  to  all 
certification  and  recertification  actiims. 
However,  the  ia-office  interview  must 
be  wuved,  if  requested  by  any 
household  which  is  unable  to  appoint  an 
authorized  representative  and  is  unable 
to  send  a  household  member  to  the  food 
stamp  office  because  they:  (1)  Are 
elderly  or  disaUed  as  defined  in  7  CFR 
271.2;  live  in  a  location  which  is  not 
served  by  a  certification  offlce;  (3)  cue 
experiencing  tnouportation  diffiadties 
as  determined  by  the  State  agency  on  a 
case-by-case  basis;  or  (4)  are 
experiencing  other  hard^ips  that  the 
State  agency  determines  warrants  a 
waiver  of  the  in-office  interview  sodh  as 
illness,  care  of  a  household  membw, 
prolonged  severe  weather  or  work 
hours,  ff  the  in-office  interview  is 
waived,  the  State  agency  has  the  option 
to  conduct  a  tekphone  intnview  ex  a 
home  visit 


Section  330  of  Pub.  L  10(M95  amends 
section  11(e)(2)  of  the  Food  Stamp  Act  to 
e?q>licit}y  specify,  as  die  current  rales 
do,  the  circumstances  under  whidi  an 
applicant  household  must  be  waived 
fitim  the  in-office  interview.  The 
amendments  are  intended  to  assist  some 
appUcants  (e.g.,  die  elderiy,  disabled  or 
rural  poor)  who  may  be  eligible  for 
participation  in  the  Food  Stamp  Program 
but  fail  to  submit  or  complete  the 
application  process  because  erf 
transportation-related  difficulties. 
Section  33a  for  the  most  part  adopts  the 
current  policy  at  7  CFR  273.2(e)  wrhich 
specifies  who  may  be  waived  from  an 
in-office  interview.  However,  in  order 
for  the  regulations  to  be  completely 
consistent  with  the  law,  some 
modification  to  the  current  rales  is 
necessary. 

Section  330  specifies  that  in  addition 
to  considering  the  currently  specified 
serious  hardships,  the  State  agency  mast 
also  consider  the  hardships  associated 
with  living  in  a  rural  area  and 
employment  or  training  hours  which 
may  prevent  an  apphcant  from 
participating  in  a  face-to-face  interview 
in  the  certification  office.  Accordingly, 
Uiis  rule  amends  7  CFR  273.2(eK2)  to 
include  these  two  conditions  as  serious 
hardships  wairantiag  waiver  of  the  in- 
office  interview. 

The  Food  Stamp  Application  Form— 7 
CFR  273.2(b) 

Under  section  ll(eK2)  of  the  Food 
Stamp  Act  and  the  regulations  at  7  CFR 
273.2(b),  State  agencies  must  use  the 
food  stamp  application  form  designed 
by  the  Food  and  Nutrition  Service  (FNS) 
unless  the  State  agency  receives 
ajjproval  from  FNS  to  deviate  from  the 
FNS  food  stamp  appHcation  form.  State 
agencies  may  deviate  from  the  FNS  food 
stamp  appbcation  form  in  order  to 
process  joint  appbcations  widi  other 
assistance  programs,  meet  the 
requirements  of  a  State  agency 
computer  system  or  accommodate  other 
State  agency  needs  that  are  determined 
to  be  justifiable.  State  agency 
applications  may  be  aj^roved  for  these 
reasons  provided  die  appUcaticm  is 
understandable  and  easy  for  applicants 
to  use. 

Whether  the  State  agency  uses  the 
FNS  application  form  or  designs  it  own 
application,  7  CFR  273.2(b)  requires  that 
all  apphcations  contain:  (1)  A  statement 
informing  appUcants  that  the 
information  provided  by  the  household 
is  subject  to  verificatian  by  Federal. 
State  and  local  officials  and  the 
consequences  that  may  occur  if 
infonnation  provided  on  the  applicatian 
is  inoorrect:  (2)  a  description  of  the  dvU 
and  criminal  penalties  for  violatians  of 


the  Food  Stamp  Act  (3)  a  statement  to 
be  signed  by  one  adult  househokl 
member  which  certifies,  under  penalty 
of  peTTTny,  the  truth  of  the  information 
contained  in  the  appbcation:  and  (4)  a 
statement  to  be  signed  by  all  households 
members  (adults  must  sign  for  children 
under  18  years  of  age)  attesting,  under 
penalty  of  perjury,  to  their  citizenship  or 
alien  status. 

Section  310  of  Pub.  L  100-435  amends 
section  11(e)(2)  of  the  Food  Stamp  Act 
concerning  the  content  of  the  food  stamp 
appbcation  form.  The  legislative  history 
(Senate  Report  No.  100-397,  p.  24)  to 
these  provisions  reflects  Congressional 
concern  that  some  State  agency 
designed  apphcations — especially 
applications  which  allow  tiie  household 
to  simultaneously  apply  for  benefits  in 
the  Food  Stamp.  Aid  to  Families  with 
Dependent  Children  (AFDC),  and 
Medicaid  Programs — ere  either  too 
lengthy  and  complex  for  appbcants  to 
use  or  do  not  provide  applicants  with 
sufficient  information  concerning  the 
food  stamp  appUcation  process.  There  is 
a  concern  that  as  a  result  of  this 
complexity,  eUgible  households  may  be 
discouraged  from  applying  for  benefits. 

The  first  provisions  in  section  310 
concerns  die  approval  of  State  agency 
apphcations  which  deviate  from  the  FNS 
food  stamp  appUcation  form.  This 
provision  mandates  that  in  addition  to 
its  current  criteria  for  approving  State 
agency  application  forms.  FNS  must  also 
ensure  that  the  appUcation  is  brief. 
Accordingly,  this  rule  amends  7  CFR 
273.2(b)  to  include  brevity  as  a  condition 
for  approving  deviations  from  the  FNS 
food  stamp  appUcation  form. 

The  second  provision  requires  that  the 
Department  in  consultation  with  the 
Department  of  Health  and  Human 
Services  (HHS),  to  provide  guidance  to 
those  State  agencies  requesting 
assistance  in  the  development  of  briet 
simply-written  appUcation  forms, 
including  forms  diet  aUow  for 
simultaneous  appUcation  to  participate 
in  die  Food  Stamp,  AFDC  and  Medicaid 
Programs.  Accordingly,  this  rule  amends 
7  CFR  273.2(b)  to  advise  die  State 
agency  of  its  option  to  request 
assistance  fitun  FNS  when  devek^ping 
its  appUcation.  The  Department  intends 
for  State  agencies  to  request  this 
assistance  through  the  Deputy 
Administrator  for  the  Food  Stamp 
Program.  The  Deputy  Administrator,  or 
the  Deputy  Administrator's  designee, 
would  oversee  the  review  of  an 
application  form  by  FNS  officials  at  the 
Regional  level  and  would  coordinate  the 
review  of  the  appUcation  form  mth  the 
HHS.  The  Regional  officials  will  be 
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responsible  for  coordinating  between 
the  State  agency  and  National  Office. 
The  last  provision  under  section  310 
requires  that  all  applications  for  food 
stamp  benefits  contain  certain 
statements  which  advise  the  household 
of  important  information  about  the 
application  process.  These  required 
statements  include:  (1)  A  place  on  the 
front  cover  where  applicants  can  write 
their  names,  addresses,  and  signatures; 

(2)  Instructions  that  advise  the 
household  of  their  right  to  file  the 
application  without  finishing  all  parts; 

(3)  a  statement  describing  the  expedited 
service  procedures;  and  (4)  a  statement 
that  informs  the  household  that  benefits 
are  provided  only  from  the  date  of 
application.  Accordingly,  this  rule 
amends  7  CFR  273.2(b)  to  require  that 
the  food  stamp  application  form  contain 
the  above  Information.  The  Department 
is  also  taking  this  opportunity  to 
restructure  7  CFR  273.2(b)  in  its  entirety 
in  order  to  display  all  information 
required  to  be  on  the  application  form  in 
a  more  readable  and  understandable 
format 

The  current  six-page  food  stamp 
appUcattra  form  (FN&-385)  designed  by 
FNS  contains  statements  advising  the 
household  of  their  right  to  file  the 
application  and  a  general  description  of 
the  expedited  service  procedures. 
However,  the  application  form  does  not 
contain  a  statement  informing  the 
applicant  household  that  benefits  are 
provided  from  the  date  of  application, 
llie  Department  is  currently  revising  the 
FNS-385  to  include  this  statement  and  to 
provide  a  more  specific  description  of 
the  expedited  service  process.  The 
Department  will  distribute  the  revised 
application  to  the  State  agencies  as  soon 
as  this  revision  is  completed. 

Joint  Proceasing  of  ApplicatioM—7  CFR 
273^) 

As  previously  mentioned.  Congress 
has  serious  concerns  about  complex 
application  procedures  which  may 
discourage  eligible  households  from 
participating  in  the  Program.  Therefore, 
in  addition  to  procedures  which  ensure 
that  the  application  is  simple  and  easy 
for  applicants  to  use,  section  352  of  Pub. 
L 100-435  includes  provisions  which 
ensure  that  applicants  for  public 
assistance  (PA)  or  general  assistance 
(GA)  are  able  to  apply  for  food  stamp 
benefits  on  the  same  application  form. 
This  section  reinstates  practices  that 
were  initially  required  under  the  original 
Pood  Stamp  Act  of  1977  but  were 
subsequently  made  optional.  To  clarify 
the  current  diange,  the  Department  is 
providing  a  brief  history  of  these 
provisions  from  the  enactment  of  the 
Food  Stamp  Act  of  1977  until  the 


enactment  of  the  Hunger  Prevention  Act 
of  1988. 

Under  section  11(1)  of  the  Food  Stamp 
Act  of  1977  (Pub.  L  95-113, 91  Stat  958, 
Sept  29, 1977),  the  State  agency  was 
required  to:  (1)  Conduct  a  single 
interview  to  determine  the  household's 
eligibility  for  food  stamps  and  AFDC;  (2) 
permit  households  In  which  all  members 
are  recipients  of  Supplemental  Security 
Income  (SSI)  to  apply  for  food  stamp 
benefits  by  completing  a  simple 
application  at  the  Social  Security  Office; 
(3)  include  the  application  for  food 
stamps  in  the  application  for  PA  or  GA 
for  households  in  which  all  applicant 
household  members  were  included  In  a 
PA  or  GA  grant  and  (4)  certify 
households  which  had  recenUy  been 
denied  or  terminated  from  PA  or  GA  on 
the  basis  of  Information  that  was 
available  in  the  PA  or  GA  casefile 
provided  the  information  was  sufficient 
for  food  stamp  purposes.  The  Intent  of 
these  provisions  was  to  ensure  that 
applicants  would  not  have  to  repeat 
similar  application  procedures  when 
applying  for  PA  or  GA  and  food  stamp 
benefits  at  the  same  time. 

In  an  attempt  to  relieve  State  agencies 
bom  certain  administrative  burdens 
while  maintaining  joint  application 
procedures,  the  Omnibus  Budget 
Reconciliation  Act  of  1982  (Pub.  L  97- 
253, 96  Stat  763.  Sept  8. 1982)  gave  State 
agencies  the  option  to  implement 
sections  ll(i]  (3)  and  (4)  noted  above 
relative  to  combining  the  food  stamp 
application  with  the  PA  or  GA 
application  and  certifying  recently 
denied  or  terminated  PA  or  GA 
households  based  on  information  from 
the  PA  or  GA  casefile.  The  requirements 
relative  to  the  single  interview  and  the 
application  procedures  for  pure  SSI 
households  continued  to  be  mandatory. 

Section  352  of  Pub.  L  100-435  reflects 
a  renewed  desire  to  streamline  the 
application  process  for  applicant  food 
stamp  households.  As  a  result  State 
agencies  are  required  to  implement  the 
previously  optional  provisions  under 
section  11(1)  (3)  and  (4)  of  the  Food 
Stamp  Act  of  1977,  as  amended.  In 
addition,  section  352  requires  that  the 
State  agency  notify  all  AFDC  applicants 
of  their  right  to  apply  for  food  stamps  at, 
the  same  time  that  they  apply  for  AFDC' 
benefits.  

Accordingly,  this  rule  amends  7  CFR 
273JZ  (j)  and  (j)(l)(i)  to  require  the  State 
agency  to  combine  the  application  for 
food  stamps  with  the  application  for  PA 
and  GA  and  to  notify  AFDC  applicants 
of  their  right  to  file  a  joint  application. 
This  rule  also  amends  7  CFR  273.2(j)(l) 
to  add  a  new  paragraph  (j)(l)(v),  which 
specifies  that  households  whose  PA/GA 


applications  are  denied  or  PA/GA 
eligibility  terminated  shall  not  be 
required  to  file  a  new  application,  but 
shall  have  their  food  stamp  eligibility 
and  benefits  determined  by  available 
information  from  the  PA/GA  casefile 
provided  the  information  is  suffient  for 
food  stamp  purposes. 

Application  Process — Verification— 7 
CFR  273^  and  273^1(j) 

Current  rules  at  7  CFR  273.2(f)  define 
verification  as  the  use  of  third-party 
information  or  documentation  to 
establish  the  accuracy  of  statements  on 
the  application.  Information  regarding 
gross  non-exempt  income,  social 
security  numbers,  residency  and  the 
identity  of  the  household  member 
making  the  application  must  be  verified 
by  the  State  agency  prior  to  certifying 
any  applicant  household  for  benefits.  If 
applicable,  the  State  agency  must  also 
verify  the  household's  utility  expenses, 
medical  expenses  and  the  alien  status  or 
disability  of  individual  household 
members.  Finally,  the  State  agency  must 
verify  other  factors  of  eligibility  it 
determines  are  questionable,  such  as 
household  composition. 

There  are  tluee  sources  of  verification 
currentiy  identified  in  7  CFR  273.2(f)(4). 
The  first  source  is  documentary 
evidence  which  consists  of  the  written 
confirmation  of  a  household's 
circumstances.  The  second  source  is  a 
collateral  contact  or  the  oral 
confirmation  of  a  household's 
circumstances.  The  last  source — which 
is  used  only  when  the  other  sources  are 
insufficient  to  make  a  firm 
determination  of  eligibilify — is  a 
prearranged  home  visit. 

Under  the  current  rules  at  7  CFR 
273.2(f)(5),  the  household  is  primarily 
responsible  for  providing  documentation 
to  verify  its  income  and  to  resolve  any 
questionable  information.  However,  if  it 
would  be  difficult  or  impossible  for  the 
household  to  obtain  documentary 
evidence  in  a  timely  manner,  or  \!L  the 
household  has  provided  insufficient 
documentation,  the  State  agency  must 
either  offer  assistance  to  the  household, 
use  a  collateral  contact  or  arrange  a 
home  visit 

Section  311  of  Pub.  L 100-435  contains 
five  provisions  which  amend  section 
11(e)(3)  of  die  Food  Stamp  Act  The  first 
provision,  section  311(A),  requires  the 
State  agency  to  provide  all  appUcant 
households  with  a  clear  written 
statement  explaining  what  the 
household  must  do  to  cooperate  in 
obtaining  verification  and  completing 
the  application.  The  second  and  third 
provisions,  sections  311  (B)  and  (E), 
require  the  State  agency  to  help 
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houadiolds  obtain  reqtdfed  rerification 
when  the  household  is  cooperatteg  wHh 
the  State  agency  to  oomphrte  the 
application  proceee.  The  foui4 
provision,  section  311(C),  prohibits  the 
State  agency  frvB  requiring  the 
applicant  household  to  salxirit 
additional  verification  when  die 
household  has  provided  adequate 
sources  of  verificaticm  unless  the  State 
agency  detennines  that  die  verificatioD 
is  inaccurate,  incomplete,  or 
inconsistent.  Lasdy,  section  311(D) 
prohibits  the  denial  of  an  application 
solely  becaose  a  person  outside  of  the 
household  (who  is  not  a  person  ovtside 
of  the  honsehoki  because  of  a  specific 
disqitalification  action  or  ineligible 
status)  fails  to  cooperate  widi  the  State 
agency's  processing  of  the  application. 
The  legislative  hbtory  (House  Report 
No.  100-828,  p.  23  andSoiate  Report  Na 
100-397.  pp.  24-25)  suggests  that  the 
above  provisions  should  reduce  enor 
rates,  establish  uniform  vehficatiaB 
standards,  and  remove  the  possibility 
that  households  will  be  sublet  to 
excessive  vcriftcatioB  requiremesta. 
In  order  to  bring  current  rules  into 
conformify  with  sections  311  (A).  (B), 
and  (E)  of  IHtb.  L  100-135.  diis  rvAe 
amends  7  CFR  273.2  to  add  a  new 
p£uagraph  (c)(5),  whidi  specifies  the 
State  agency  requirements  pertinent  to 
the  written  stateneat  Under  this 
provision,  the  State  agency  shall  paovide 
the  housdiold  at  each  certi&catioa  and 
recertificatioB  with  a  written  slatfoaent 
that  adviaes  the  household  of  the 
verificatioB  that  must  be  submitted  in 
order  to  be  certified  for  food  stamp 
benefits.  In  addition,  the  notice  shall 
advise  the  household  that  the  State 
agency  wtU  help  the  household  obtain 
the  required  verification  provided  the 
household  is  coc^ierating  with  the  State 
agency  to  complete  the  application. 
Also,  the  notice  shall  be  written  in  clear 
and  simple  language  and  meet  the 
bilingual  requirements  described  in  7 
CFR  272.4(b). 

The  Department  is  allowing  the  State 
agencies  to  design  their  own  written 
statement  However,  the  Department 
encourages  the  State  agencies  to 
develop  a  general  written  statement  that 
could  be  given  to  all  applicant 
households,  rather  than  a  written 
statement  which  would  need  to  be 
tailored  to  each  applicant  household. 
This  would  ensure  that  applicant 
hoiueholds  are  treated  consistendy  and 
would  prevent  the  possibflify  that 
households  are  subject  to  multiple 

verification  requests.  

In  addition,  current  rules  at  7  CFR 
273.2(h)(l)(i)  specify  the  criteria  the 
State  agency  must  use  to  determine  if 
the  household  or  State  agency  caused  a 


delay  in  processing  die  application. 
Consequentiy,  this  rule  makes  a 
conforming  amendment  to  7  CFR 
273.2(h)(1)  to  add  a  new  paragraph 
(h)(l)(iKQ,  which  indudes  die 
requirement  that  die  State  agency  must 
consider  whether  or  not  the  State 
agency  provided  tiie  household  witii  the 
statement  of  required  verification  when 
determining  if  a  delay  in  the  appUcation 
process  was  caused  by  the  State  agency 
or  the  household. 

In  respect  to  the  fourth  provision, 
section  311  (O,  the  legislative  history 
(House  Report  No.  100-828,  p.  23) 
indicates  that  the  intent  of  this  provision 
is  to  prevent  the  State  agency  ^m 
requiring  the  household  to  provide 
multiple  sources  of  verification  when  the 
housdiold  has  already  provided 
verification  which  adequately  supports 
statements  on  the  application.  However, 
the  State  agency  under  this  section  may 
require  the  household  to  provide 
additional  verification  when  the  State 
agency  determines  that  existing 
verification  is  incon^ilete,  inaccurate  or 
inconsistent. 

Accordingly,  this  ru}«  amends  the 
verification  standards  for  recertification 
at  7  CFR  273.2(f)(8)(i)  (A)  and  (Q.  when 
changes  are  reported  between 
certification  actions  at  7  CFR 
273.2(f)(8][u).  and  for  households  subject 
to  monthly  reporting  and  retrospective 
budgeting  (MRRB)  at  7  CFR  273.21(i)  (1) 
and  (3)  and  (j)(3)(iiiP),  These  changes 
specifically  provide  diat  die  State 
agency  cannot  request  verification  for 
iniformatioD  when  the  household  has 
provided  sufficient  verification  or 
existing  verification  in  the  casefile 
adequately  verifies  the  household's 
current  circumstances.  However,  the 
State  agency  may  request  additional 
verification  if  the  State  agency 
determines  that  the  verification 
provided  by  the  household  is 
incomplete,  inaccurate,  outdated,  or 
inconsistent  with  recentiy  reported 
information. 

Finally,  in  respect  to  section  311(D), 
this  rule  amends  7  CFR  273.2(d)(1)  to 
provide  that  tiie  household  may  not  be 
determined  ineligible  when  a  member 
outside  of  the  household  fails  to 
cooperate  with  a  request  for  verification. 
However,  in  accordance  with  section 
311(D),  this  provision  of  the  rule 
provides  that  the  provision  shall  not 
apply  when  the  person  refusing  to 
cooperate:  (1)  Is  a  member  outside  of  the 
household  because  the  person  is  either 
an  ineligible  student  ineligible  alien,  or 
SSI  recipient  in  a  "cash-out"  State;  or  (2) 
has  been  disqualified  for  an  intentional 
Program  violation,  a  workfare  sanction, 
or  noncompliance  with  work 
requirements.  The  legislative  history 


(Senate  Report  No.  100-397,  pp.  24-25) 
indicates  that  these  nonbousehold 
members  cannot  be  considered  as 
persons  outside  the  household  because 
diey  would  othewise  be  a  household 
member  if  not  for  a  specific 
disqualification  or  ineligible  status. 
Because  the  legislative  history  is 
specific  about  the  treatment  of 
noohousehold  members  who  would 
othewise  be  included  as  a  member  in 
the  food  stamp  hoss^ioki  it  is  the 
Department's  view  that  two  other 
categories  of  nonhousehoU  aeaibers 
who  cannot  be  considered  as  a  peeson 
outside  of  the  household  need  to  be 
included.  These  two  categories  are: 
individuals  disqualified  for  failure  to 
provide  an  ffiN  and  persons  who  fail  to 
attest  to  their  dtizenship  or  alien  status. 
Acoordingfy,  this  nde  amends  7  CFR 
273.2(d)(1)  to  inchide  a  regulatory 
reference  to  7  CFR  273.1(b)(2)  to  reflect 
this  decision. 

Demonstration  Pmjects/Cash-Outs  in 
Other  Benefit  Programs — 7  CFR 
273^cXl)  and  273.10(d)(1) 

Current  rules  at  7  CFR  273.9  identify 
the  sources  of  income  that  are  either 
included  or  excluded  from  income  in  the 
determination  of  a  household's  food 
stamp  ehgibihty  and  benefit  leveL  One 
income  exclusion  specified  under  7  CFR 
273.9(c)(1)  is  any  gain  or  benefit  which  is 
not  in  the  form  of  money  payable 
directly  to  the  household,  incloding 
nonmonetary  or  in-kind  benefits  such  as 
meals,  clothing,  public  housing,  or 
produce  from  a  garden,  and  vendor 
payments.  Direct  cash  payments, 
however,  are  not  exduded  from  income 
undor  7  CFR  273.9  and  therefore  must  be 
included  in  the  determination  of  a 
household's  food  stamp  eligibilify  •^H 
-  benefit  level 

In  order  to  test  methods  v^iicfa  may 
improve  benefit  dehvery  in  other 
assistance  programs.  State  agencies  may 
conduct  federally  aathorixed 
demonstration  projects  which  are 
established  through  Federal  legislation 
or  which  are  created  by  the  waiver  of 
provisions  of  Federal  law.  Should  a 
State  agency,  as  a  condition  of  the 
demonstration  project  convert  an  in- 
kind  or  vendor  payment  to  a  direct  cash 
payment  the  payments  would  no  longer 
be  excluded  from  income  but  would  be 
included  in  the  food  stamp  eligibility 
and  benefit  level  computations.  Thus, 
under  current  rules,  if  a  food  stamp 
household  is  participating  in  a 
demonstration  project  which  converts 
an  indirect  payment  to  a  direct  cash 
payment  the  household  could 
experience  a  decrease  in  its  food  stamp 
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benefit  level  or  could  lose  its  eligibility 
for  food  stamps. 

The  legislative  history  to  Pub.  L 100- 
435  (Senate  Report  No.  100-307,  pp.  27- 
28  and  House  Report  No.  100-628.  pp. 
24-25)  reveals  Congressional  concerns 
In  ensuring  that  State  agencies  have  the 
flexibility  to  test  alternate  ways  to 
deliver  benefits  in  other  assistance 
programs  without  adversely  affecting 
those  food  stamp  households  which  are 
participating  in  a  federally  authorized 
demonstration  project.  Section  340  of 
Pub.  L 100-435,  in  reponse  to  these 
concerns,  amends  section  5(d)(1)  of  the 
Food  Stamp  Act  to  specify  that  any 
income  which  would  normally  be 
excluded  under  7  CFR  273.9(c)(1),  but 
has  been  converted  in  whole  or  in  part 
to  a  direct  cash  payment  under  the 
approval  of  a  federally  authorized 
demonstration  project  must  continue  to 
be  excluded  from  income  in  the 
detennination  of  a  household's  food 
stamp  eligibility  and  benefit  level.  This 
would  also  apply  to  demonstration 
projects  created  by  the  waiver  or 
provision  of  Federal  law. 

Accordingly,  this  rule  amends  7  CFR 
273  J(c)(l)  to  specify  that  in-kind  or 
vendor  payments  which  would  normally 
be  excluded  as  income  but  are 
converted  in  whole,  or  in  part,  to  a 
direct  cash  payment  under  the  approval 
of  a  federally  authorized  demonstration 
project  (including  demonstration 
projects  created  by  waiver  of  the 
provisions  of  Federal  law)  shall  continue 
to  be  excluded  from  income. 

This  rule  also  addresses  how 
expenses  would  be  handled  if  an 
excluded  vendor  payment  is  converted 
to  a  direct  cash  payment  under  the 
approval  of  a  federally  authorized 
demonstration  project  Under  currant 
rules  at  7  CFR  273.10(d)(l)(i),  any 
excluded  vendor  payment  is  not 
deductible  as  a  household  expense. 
Thus,  in  order  to  ensure  that  excluded 
vendor  payments  which  have  been 
converted  to  a  direct  cash  payment  are 
treated  as  an  excluded  vendor  payment 
this  rule  amends  7  CFR  273.10(d)(l)(i)  to 
specify  that  expenses  covered  by  an 
excluded  vendor  payment  which  is 
converted  to  a  direct  cash  payment 
under  the  approval  of  a  federally 
authorized  demonstration  project  is  not 
a  deductible  household  expense. 

Specified  Procedures  for  Claiming  the 
Medical  Deduction— 7  CFR  273.0, 273.12 
and  273.21 

Current  rules  at  7  CFR  273.g(d)(3) 
allow  elderly  and  disabled  household 
members  as  defined  in  7  CFR  271.2  to 
claim  certain  medical  expenses 
exceeding  $35  as  an  income  deduction. 
Other  household  members  who  are  not 


elderly  or  disabled  cannot  claim  their 
medical  costs  as  a  deduction. 

Unless  the  household  is  subject  to 
Monthly  Reporting  and  Retrospective 
Budgeting  (MRRB).  the  State  agency 
must  in  accordance  with  7  CFR 
273.12(a).  calculate  the  medical 
deduction  based  on  expenses  the 
household  expects  to  be  billed  for  during 
the  certification  period.  These 
households,  in  turn,  are  required  to 
report  any  changes  of  more  than  $25<in 
allowable  medical  expenses. 

Households  subject  to  MRRB  are 
required  to  report  and  verify  their 
allowable  medical  expenses  monthly. 
However,  because  the  MRRB 
procedures  exclude  households  in  which 
all  adult  members  are  elderly  and 
disabled  cmd  have  no  earned  income, 
most  households  which  are  eligible  to 
receive  an  excess  medical  deduction  are 
excluded  from  MRRB  procedures. 

llie  determination  of  the  medical 
deduction  and  the  requirements  related 
to  reporting  changes  in  medical 
expenses  have  proven  difficult  for  both 
participating  households  and  State 
agencies.  For  example,  households 
sometimes  neglect  to  report  information 
which  would  ensure  that  they  receive 
the  amount  of  benefits  to  which  they  are 
entiUed.  Similarly,  State  agencies  have 
requested  clarification  of  the 
requirements  related  to  reporting 
changes  in  medical  deductions  because 
they  are  liable  for  errors  resulting  in  the 
calculation  of  the  medical  deduction. 

In  order  to  reduce  these 
administrative  burdens  and  ensure  that 
the  medical  deduction  is  properly 
applied  to  all  households  which  are 
eligible  to  receive  the  deduction,  section 
351  of  Pub.  L 100-435  amends  section 
5(e)  of  the  Food  Stamp  Act  and  requires 
the  State  agency  to  offer  eligible 
households  a  method  for  claiming  a 
deduction  for  recurring  medical 
expenses  in  place  of  provisions  that 
require  the  household  to  report  and 
verify  expenses  monthly.  Legislative 
history  surrounding  this  provision  in  the 
Hunger  Prevention  Act  (House  Report 
No.  100-628,  p.  26)  indicates  that 
Congress  intended  this  method  to 
replace  ciurent  reporting  and 
verification  procedures  for  those 
households  subject  to  MRRB  and,  in  its 
place,  require  these  MRRB  households 
to  report  changes  in  recurring  medical 
expenses  periodically. 

in  order  to  conform  to  the 
requirements  of  section  351,  the 
Department  is  changing  current 
reporting  and  verification  requirements 
for  allowable  medical  expenses  under 
the  MRRB  system.  Under  this  rule, 
households  subject  to  MRRB  are  now 
given  the  option  of  reporting  and 


verifying  all  medical  expenses  monthly 
as  currenUy  required  under  the  MRRB 
procedures,  or  of  reporting  and  verifying 
only  those  changes  in  medical  expenses 
during  the  certification  period  which 
exceed  $25.  Whichever  option  is  chosen, 
the  household  is  only  required  to  report 
changes  on  the  monthly  report  The 
State  agency  is  not  allowed  to  require 
the  household  to  report  changes  outside 
of  the  monthly  report.  Accordingly,  this 
rule  amends  7  CFR  273.21(h)  (3)(i)  and 
(3)(U),  (i)(l).  and  (j)(3)(iii)  to  rpecify  the 
household's  options  with  regard  to 
reporting  and  verifying  medical 
expenses  in  an  MRRB  system. 

In  addition  to  the  above  change  which 
is  required  as  a  result  of  Pub.  L 100-435, 
the  Department  believes  that  another 
change  to  the  current  regulations  at  7 
CFR  273.12(a)(l)(vi)  would  simplify 
reporting  changes  in  medical  expenses. 
This  rule  requires  that  changes  in  total 
medical  expenses  greater  than  $25  must 
be  reported,  as  opposed  to  a  $25  change 
in  each  individual  allowable  medical 
expense.  For  instance,  under  this 
requirement  if  the  household  incurs  a 
new  ongoing  $50  medical  expense  at  the 
same  time  the  household  stops  incurring 
an  ongoing  $40  expense,  the  household 
would  not  be  required  to  report  either 
change  because  the  total  change  is  $10. 
However,  if  the  household  incun  two 
new  ongoing  expenses  of  $20  each,  the 
household  would  be  required  to  report 
both  changes  because  the  total  change  is 
greater  than  $25.  CurrenUy,  the 
household  is  required  to  report  the  two 
changes  in  the  fint  example  although 
the  effect  of  the  changes  is  minimal.  The 
changes  in  the  second  example  are  not 
required  to  be  reported  under  current 
rules  even  though  the  total  effect  of  the 
changes  is  a  $40  difference.  The 
Department  has  received  numerous 
poUcy  requests  which  indicate  that  the 
current  requirements  are  confusing  in 
certain  situations.  Accordingly,  this  rule 
amends  7  CFR  273.12(a)(l)(vi)  to  specify 
that  changes  greater  than  $25  in  total 
medical  expenses  must  be  reported.  A 
conforming  amendment  is  made  to  7 
CFR  273.21(h)(3)  to  also  reflect  this 
policy  for  MRRB  households. 

Taken  together,  the  Department 
believes  the  above  changes  satisfy  the 
legislative  requirement  that  households 
be  provided  with  a  method  to  report  and 
verify  recurring  medical  expenses  and 
further  simplify  the  requirements 
surrounding  the  medical  deduction. 
However,  given  the  complexify  of  this 
area,  the  Department  welcomes  any 
comments  or  recommendations  which 
may  provide  alternative  methods  for 
eligible  households  to  claim  the  medical 
deduction. 
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Reporting  Re8pon8ibiUtiea—7  CFR 
273.12  and  273.21 

Certified  households  which  are  not 
subject  to  MRRB  must  report  changes  in 
household  circumstances  within  10  days 
of  the  date  the  change  occurs.  The 
current  rules  at  7  CFR  273.12(a)  identify 
the  types  of  changes  in  household 
circumstances  these  certified 
households  are  required  to  report  during 
the  certification  period.  This  method  is 
known  as  "change  reporting." 
Households  subject  to  change  reporting 
must  be  provided  with  a  report  form 
under  7  CFR  273.12(b)(1)  at  certification, 
recertification  or  whenever  the 
household  needs  a  new  form. 
Households  subject  to  the  MRRB 
provisions  in  7  CFR  273.21  must  report 
changes  monthlv  on  the  monthly  report 

Section  323  of  Pub.  L  100-435  amends 
section  11(e)  of  the  Food  Stamp  Act  and 
requires  the  State  agency  to  provide  a 
household,  at  the  time  of  certification 
and  recertification.  with  a  statement 
describing  the  household's  reporting 
responsibilities.  Moreover,  this  section 
of  the  Act  requires  that  the  State  agency 
provide  all  households  with  a  toll-free 
number  or  a  telephone  number  where 
collect  calls  will  be  accepted  in  order  for 
the  household  to  reach  an  appropriate 
representative  of  the  State  agency.  The 
legislative  history  of  Pub.  L 100-435 
(Senate  Report  No.  100-397.  p.  25) 
indicates  that  the  intent  of  these 
provisicms  is  to  clearly  inform  a 
household  of  its  reporting 
responsibilities  and  to  increase  a 
household's  access  to  the  State  agency 
in  order  for  the  household  to  obtain 
information  or  report  changes.  By 
providing  easier  access  to  local  offices, 
households  would  report  more  accurate 
information  regarding  their  food  stamp 
eligibility,  and  thus  reduce  the 
possibility  of  errors.  Accordingly,  this 
rule  amends  7  CFR  273.12(b)(1)  to 
specifically  require  the  "change  report" 
from  to  include  a  statement  describing 
the  household's  reporting 
responsibilities  as  specified  under  7  CFR 
273.12(a)(1).  In  addition,  this  rule 
amends  7  CFR  273.12(b)(1)  to  specify 
that  the  "change  report"  from  must 
contain  the  number  of  the  Food  Stamp 
Office  and  a  toll-free  number  or  a 
number  where  collect  calls  will  be 
accepted. 

The  Department's  model  "change 
report"  form  (Form  FNS-387)  ab«ady 
contains  the  ciirrent  list  of  changes 
households  should  be  reporting  in 
accordance  with  7  CFR  273.12.  However, 
the  form  does  not  specifically  provide 
that  the  household  is  required  to  report 
the  changes  listed.  While  State  agencies 
are  not  required  to  use  this  model  form. 


some  State  agencies  do  use  it  therefore, 
the  Department  will  revise  the  form  to 
clarify  that  the  list  of  changes  in 
household  circumstances  contained  on 
the  form  are  required  to  be  reported  by 
the  household.  The  revised  FNS-367  will 
be  distributed  to  the  State  agencies  as 
soon  as  this  revision  is  completed. 

In  respect  to  MRRB,  current  rules  at  7 
CFR  273.21  require  that  the  State  agency 
provide  MRRB  households  with  a  toll- 
fiee  number  at  certification  in  order  for 
the  households  to  ask  questions 
regarding  the  monthly  report  Current 
rules  also  require  the  State  agency  to 
provide  the  applicant  households  with  a 
copy  of  a  monthly  report  and  a  written 
description  of  how  the  report  must  be 
completed. 

As  a  result  of  section  323,  this  rule 
amends  7  CFR  273.21(c)(5)  to  allow  the 
State  agency  to  provide  either  a  toll-free 
number  or  a  number  where  collect  calls 
will  be  accepted.  Also,  because  section 
323  requires  that  a  household  be 
provided  with  the  number  for  both 
certifications  and  recertifications,  this 
rule  amends  7  CFR  273.21(c)  to  specify 
that  a  toll-fiee  or  coUect-caU  number 
must  be  provided  at  all  certicBcations 
and  recertifications.  Finally,  the  current 
rules  already  require  households  subject 
to  MRRB  to  receive  a  statement 
describing  the  household's  reporting 
responsibilities.  Therefore,  the 
Department  is  not  making  any  further 
revisions  to  7  CFR  273.21(c)(5). 

The  Department  is  also  amending  the 
provisions  relative  to  the  Bilingual 
Notices,  the  Notice  of  Eligibility,  the 
Notice  of  Denial,  and  the  Notice  of 
Adverse  Action.  These  notices  currentiy 
contain  the  telephone  number  of  the 
Food  Stamp  Office.  As  a  result  of 
section  323  of  Pub.  L  100-435,  the 
Department  believes  that  these  notices 
also  must  include  either  a  toll-fiee 
number  or  a  number  where  collect  calls 
will  be  accepted  for  those  households 
living  outside  the  local  calling  area. 
Therefore,  this  rule  amends  7  CFR 
272.4(b)(3)(ii)(B),  7  CFR  273.10(g)(l)(i)(A). 
7  CFR  273.10(g)(l)(ii)  and  7  CFR 
273.13(a)(2),  respectively,  to  specify  that 
notices  must  contain  either  a  toll-free 
number  or  a  number  where  collect  calls 
will  be  accepted. 

Special  Provisions  for  Farm 
Households— 7  CFR  273.8, 273.11  and 
273.21 

Public  Law  100-435  contains  two 
provisions  which  will  extend  eligibility 
to  farm  households  which  are  in  need  of 
program  assistance  but  are  determined 
ineUgible  due  to  current  requirements 
relating  to  the  treatment  of  income, 
deductions  or  resources. 


The  first  provision,  section  341  of  Pub. 
L 100-435.  amends  section  5(f)(1)(A) 
and  specifies  that  self-employed  farm 
households  which  incur  irregular 
expenses  must  be  given  the  option  to 
average  the  income  and  expenses  from 
the  farm  operation  over  a  12-month 
period  Under  7  CFR  273.11  of  the 
current  rules,  self-employed  faimera 
who  are  not  subject  to  MRRB  and 
receive  income  which  represents  the 
household's  annual  income,  regardless 
of  whether  it  is  received  monthly  or 
more  or  less  often  than  monthly,  have 
the  farm  income  annualized  over  a  12- 
month  period.  In  accordance  with 
current  policy,  self-employment  income 
and  expenses  are  annualized  over  a  12- 
month  period. 

These  standards  do  not  apply  to  farm 
households  which  are  subject  to  MRRB 
and  receive  self-employment  fann 
income  monthly.  These  households  must 
have  their  farm  income  coimted  in  the 
month  it  is  received  and  have  their 
expenses  counted  in  the  month  in  which 
the  expense  is  billed  or  otherwise 
becomes  due.  Thus,  farm  households 
subject  to  MRRB  which  incur  irregular 
expenses  may  alternate  between 
eligibility  and  ineligibility  for  food 
stamp  benefits  while  other  farm 
households  which  are  allowed  to 
average  fluctuating  expenses  maintain 
their  eligibilify  for  food  stamp  benefits. 

In  order  to  eliminate  this 
inconsistency  in  the  treatment  of  farm 
income,  section  341  of  Pub.  L  100-435 
requires  that  self-employed  farm 
households  be  given  the  option  of 
averaging  income  and  expenses  over  a 
12-month  period  (i.e.,  annualizing 
income  and  expenses).  Accordingly,  this 
rule  amends  7  CFR  273.21  (f)(2)(i)  to 
specify  that  self-employed  fann 
households  which  are  subject  to  MRRB 
have  the  option  to  annualize  their  self- 
employment  income  and  expenses  over 
a  12-month  period.  A  conforming 
amendment  is  made  to  the  self- 
employment  provisions  at  7  CFR  273.11  " 
by  adding  a  new  paragraph  (f)(l)(v)  to 
address  this  specific  household  optioa 

The  second  provision,  section  342  of 
Pub.  L  100-435,  addresses  those 
households  which  are  in  the  process  of 
terminating  their  self-employment  from 
farming.  Under  current  rales  at  7  CFR 
273.8(b),  households  ivith  resources 
which  exceed  $2000  ($3000  for 
households  with  an  elderly  member)  are 
not  eligible  to  participate  in  the 
program.  Current  rules  at  7  CFR  273.8 
(c).  (d),  and  (e)  identify  the  resources 
which  are  included  and  excluded  in  the 
determination  of  a  household's 
eligibility.  For  self-employed 
households,  property  that  is  essential  to 
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8elf-«mployinent  (e.g..  farm  land  and 
fann  equipment  or  tooU  of  a  tradesman) 
is  excluded  in  the  resource 
determination  of  the  household's 
eligibility  as  long  as  the  household 
continues  to  be  self-employed.  Under 
current  policy,  once  the  household 
terminates  its  self-employment, 
excluded  property  continues  to  be 
excluded  if  the  person  intends  to  return 
to  farming.  No  specific  timeframe  is 
established.  For  households  which  do 
not  intend  to  return  to  farming,  the 
excluded  property  is  included  in  the 
resoiutw  determination  from  the  date 
the  household  terminates  its  self- 
employment  To  establish  a  time  limit, 
section  342  of  Pub.  L 100-435  provides 
that  property  essential  to  the  self- 
employment  of  a  household  member 
engaged  in  farming  would  continue  to  be 
excluded  as  a  resource  for  one  year 
after  a  farm  household  has  stopped 
farming. 

Accordingly,  this  rule  amends  7  CFR 
273.8(e)(5)  to  spediy  that  property 
essential  to  self-employment  of  a 
household  member  engaged  in  fanning 
is  excluded  as  a  resource  for  one  year 
from  the  date  the  household  member 
terminates  his/her  self-employment 
from  farming.  A  conforming  amendment 
is  also  made  to  7  CFR  273  J(h)(l)(i)  to 
spedfy  that  any  licensed  vehicle  vMch 
had  been  used  over  50  percent  of  the 
time  in  the  self-employment  of  a 
household  member  engaged  in  farming 
continues  to  be  excluded  as  a  resource 
for  one  year  from  the  date  the  houaehold 
member  terminates  his/her  self- 
employment  from  farming. 

Delivery  of  Benefits  to  Households 
Applying  After  the  Fifteenth  of  the 
Month— 7  CFR  274 

Section  203  of  Pub.  L  10(M35  amends 
section  8(c)  of  the  Food  Stamp  Act  and 
requires  State  agencies  to  make 
available  to  eligible  households  which 
apply  after  the  fifteenth  of  the  month 
prorated  benefits  for  the  month  of 
application  and  benefits  for  the  first  full 
month  of  participation  in  a  combined 
aUotment  Accordingly,  this  rule  amends 
7  CFR  274.2  (b)(2)  and  (b)(3)  to  address 
this  statutory  requirement  The  rule 
neithfR  changes  the  method  of 
calculating  benefit  amounts,  nor 
modifies  current  standards  for 
application  verification. 

For  eligible  housdiolds  applying 
under  regular  certification  procedures 
(i.e..  non-expedited  service  households), 
this  rule  clarifies  that  the  combined 
aUotment  must  be  provided  within  thirty 
days  after  the  date  of  appbcation.  If  the 
application  has  not  been  completed  or 
all  information  has  not  been  verified 


within  30  days,  no  combined  benefits 
will  be  issued. 

Under  current  rules  at  7  CFR  273.2(1). 
eligible  households  which  are  entitled  to 
expedited  service  must  receive  the 
prorated  initial  benefits  within  five  days 
after  the  date  of  application.  Under 
section  203  of  Pub.  L 100-435,  if  the 
application  is  complete  and  all 
verification  has  been  made  within  that 
five-day  period,  the  combined  allotment 
shall  be  issued  at  that  time.  If,  at  the  end 
of  the  five-day  period  after  the  date  of 
application,  all  verification  has  not  been 
made,  only  the  prorated  benefits  for  the 
month  of  application  will  be  issued.  As 
soon  as  the  verification  has  been 
completed,  the  benefits  for  the  first  full 
month  of  participation  must  be  issued  in 
accordance  with  7  CFR  273.2(i)(4Hiii). 

The  verification  requirements  remain 
unchcmged  in  the  new  benefit  delivery 
schedules  because  section  203  only 
applies  to  "eligible  households." 
A(Uierence  to  the  normal  requirements 
for  verification  is  underscored  by  further 
reference  to  eligible  households  in  the 
legislative  history  for  section  203  of  Pub. 
L 100-435  (Senate  Report  No.  100-397,  p. 
23).  The  report  states  that  "(t]he 
allotment  is  for  the  remaining  portion  of 
the  month  in  which  they  apply  and  for 
the  next  month  (if  they  are  eligible  for 
benefits  in  that  month)."  Therefore,  the 
household's  eligibility  for  benefits  in  the 
first  full  month  is  not  established  until 
verification  is  complete.  Accordingly, 
this  rule  amends  7  CFR  274.2  to  add  a 
new  paragraph  (b)(4)  which  provides 
that  the  provision  for  a  combined 
allotment  does  not  apply  to  households 
for  which  missing  or  postponed 
verification  has  not  been  received  or  to 
households  determined  ineligible  for 
benefits  for  the  initial  application  month 
or  the  next  subsequent  month. 

In  discussing  this  section's 
requirement  for  an  "aggregate" 
allotment  the  Senate  Report  described 
the  Congressional  expectation  to  assure 
a  more  timely  delivery  of  initial  benefits 
to  eligible  households,  and  to  afford 
State  agencies  the  opportunity  to  reduce 
costs  associated  with  benefit  delivery 
(Senate  Report  No.  100-387,  p.  23).  In 
this  light  the  Department  will  allow 
State  agencies  the  discretion  as  to  the 
form  of  the  combined  benefit  provided 
by  the  Section  203,  so  long  as  the  total 
amount  of  benefits  is  provided  at  the 
same  time.  This  would  mean  that  a  State 
agency  using  mail  issuance,  may  mail 
the  combined  issuance  in  two 
envelopes;  a  State  agency  using  an 
authorization  document  (ATP)  system 
may  issue  two  documents,  for  the  two 
months,  at  the  same  time. 


Section  8(c)  of  the  Food  Stamp  Act  as 
amended,  and  current  regulations  at  7 
CFR  273.10(iii)(C)  provide  that  "no 
allotment  may  be  issued  to  a  household 
for  the  initial  month  or  period  if  the 
value  of  the  allotment  *  *  *  is  less  than 
$10."  This  provision  is  not  superceded 
by  Section  203  of  Pub.  L  100-435  and 
continues  to  apply.  Therefore,  under  the 
provisions  of  this  rule,  eligible 
households  whose  benefit  amount  is  less 
than  $10  in  the  initial  month  of 
application  would  receive  the  next  full 
month's  benefit  more  quickly,  but  the 
aUotment  cannot  include  the  initial 
month's  benefit  of  less  than  $10. 
Accordingly,  this  rule  adds  a  reference 
to  7  CFR  273.10(iii)(C)  to  the  new 
paragraph  7  CFR  274.2(b)(4)  to  clarify 
this  policy. 

Section  203  of  Pub.  L  100-435 
supersedes  the  current  provisions  found 
at  7  CFR  274Z  paragraphs  (b)(2)  and 
(b)(3),  which  stipulates  that  eligible 
households  (regular  and  expedited 
service)  which  apply  after  the  fifteenth 
of  the  month  shall  receive  benefits  for 
the  first  fuU  month  of  participation  by 
the  eighth  day  of  the  first  full  month,  if 
any  benefits  were  issued  in  the  month  of 
appUcation. 

Implementation— 7  CFR  272.1(g) 

Under  section  701  of  Pub.  L  100-435. 
the  provisions  contained  in  {  274.2(b)  of 
this  rule  are  effective  January  1, 1989,  to 
be  implemented  by  State  welfare 
agencies  no  later  than  January  1, 1990. 

Under  section  701  of  Pub.  L  100-435. 
the  remaining  provisions  of  this  rule  are 
effective  July  1, 1989  and  must  be 
implemented  on  that  date  for  aU 
households  which  newly  apply  for 
Program  benefits  on  or  after  that  date. 
The  rule  provides  that  the  ciurent 
caseload  wiU  be  converted  to  these 
remaining  provisions  at  recertification, 
at  household  request  or  when  the  case  is 
next  review,  whichever  occurs  first  and 
restored  benefits  provided  back  to  July 
1, 1989  or  the  date  of  the  food  stamp 
application,  whichever  occurred  later.  In 
addition,  the  rules  provide  that 
households  which  applied  for  Program 
benefits  between  July  1, 1980  and  the 
date  the  State  agency  implements  diese 
remaining  provisions,  and  were  denied 
benefits.  shaU  be  entitled  to  restored 
benefits  back  to  July  1. 1980  or  the  date 
of  the  food  stamp  appUcation, 
whichever  occurred  later,  if  the 
household  is  otherwise  entitled  to 
benefits,  and  requests  a  review  of  its 
case  or  the  State  agency  otherwise 
becomes  aware  that  a  review  is  needed. 
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QuaUty  Control 

Any  variance  resulting  from  the 
appUcation  of  this  regulation  wiU  be 
handled  in  accordance  with  7  CFR 
275.12  of  the  current  rules. 

List  of  Subjects 

7CFRPart271 

Administative  practice  and  procedure. 
Food  stamps.  Grant  programs — Social 
programs. 

7Cf7lPart272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping ' 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  AUens,  claims,  Food  stamps. 
Fraud.  Grant  programs — social 
programs.  Penalties.  Records.  Reporting 
and  recordkeeping  requirements.  Social 
Secuirity,  Students. 

7  CFR  Part  274 

Administative  practice  and  procedure. 
Food  stamps,  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  277 

Food  stamps,  Government  procedure. 
Grant  programs — social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  7  CFR  Parts  271. 272.  273. 
274  and  277  are  amended  as  foUows: 

1.  The  authority  citation  of  Parts  271. 
272. 273.  274  and  277  continues  to  read 
as  foUows: 

AudMcity:  7  U.S.C  2011-2029. 

PART  271-GENERAL  INFORMATION 
AND  REGULATIONS 

2.  In  S  271.2  the  definition  of  "Elderly 
or  disabled  member"  is  amended  by 
adding  a  new  paragraph  (11)  to  read  as 
foUows: 

S  271.2    DefMtlora. 


"Elderly  or  disabled  member"  *  *  * 
(11)  Is  a  recipient  of  interim  assistance 
benefits  pending  the  receipt  of 
Supplemented  Security  Income, 
disability  related  medical  assistance 
under  title  XIX  of  the  Social  Security 
Act  or  disability-based  State  general 
assistance  benefits  proWc/ec/ that  the 
eligibiUty  to  receive  those  benefits  is 
based  upon  disability  or  blindness 
criteria  which  are  at  least  as  stringent  as 
those  used  under  titie  XVI  of  the  Social 
Security  Act 


3.  In  §  271.8,  a  paragraph  designation 
and  corresponding  0MB  Control 
Number  for  9  272.5,  paragraph  (c),  is 
added  in  numerical  order  to  read  as 
foUows: 

(2714    infonnatten  collection/ 
racocdlyplng    0MB  assigned  control 
numbers. 


7  CFR  section  «vher«  raqulraments 
•re  described 


Cunem 

OMB 

conoul  No. 


272.5(c) 


05e4^X)e3 


PART  272— REQUIREMENTS  FOR 
PARTICiPATINQ  STATE  AGENCIES 

4.  In  §  272.1,  a  new  paragraph  (g)(110) 
is  added  in  numerical  order  to  read  as 
foUows: 

9272.1    General  tenns  and  condNlona. 

[g)  Implementation.  •  •  * 

(110)  Amendment  No.  316.  State 
welfare  agencies  shaU  implement  the 
provisions  ol  Amendment  No.  316  aa 
foUows: 

(i)  the  provisions  contained  in 
9  274.2(b)  ol  Amendment  No.  316  are 
effective  retroactively  to  January  1, 1989 
and  shall  be  implemented  by  State 
weUare  agencies  no  later  than  January 
1, 1990  for  aU  households  which  newly 
apply  for  Program  benefits  or  apply  for 
recertification  on  or  after  that  date. 

(u)  The  remaining  provisions  are 
effective  July  1, 1989  and  must  be 
implemented  on  that  date  for  aU 
households  which  newly  apply  for 
Program  benefits  or  apply  for 
recertification  on  or  after  that  date.  The 
current  caseload  shaU  be  converted  to 
these  provisions  at  household  request  at 
the  time  of  recertification,  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first  and  restored  benefits  shaU  be 
provided,  if  appropriate,  back  to  July  1. 
1989  or  the  date  of  the  appUcation, 
whichever  is  later.  Additionally, 
households  which  appUed  for  Program 
benefits  between  July  1, 1989  and  the 
date  the  State  agency  implemented 
these  provisions,  and  were  denied 
benefits,  shaU  be  entitied  to  restored 
benefits  back  to  July  1, 1989  or  the  date 
of  the  appbcation,  whichever  occurred 
later,  if  the  household: 

(A)  Is  otherwise  entitied  to  benefits, 
and 

(B)  Requests  a  review  of  its  case  or 
the  State  agency  otherwise  becomes 
aware  that  a  review  is  needed. 

5.  In  9  272.2,  the  seventh  sentence  of 
paragraph  (a)(2)  is  amended  by  adding 
the  phrase  "the  optional  plan  for 


Program  informational  activities 
directed  to  low-income  households," 
after  the  phrase  "Nutritional  Education 
Plan,"  and  a  new  paragraph  (d)(l)(ix)  is 
added  to  read  as  follows: 
The  additions  read  as  foUows: 

9272.2    Plan  Of  operation. 

(d)  Planning  Documents. 
(1)  *  *  * 

(ix)  A  plan  for  Program  informational 
activities  as  specified  in  9  272.5(c). 

*  *        •        *        • 

6.  In  9  272.4: 

a.  Paragraph  (b)(3)(ii)(B)  is  amended 
by  replacing  the  phrase,  "the  telephone 
number  to  caU  for  more  information." 
with  the  phrase,  "the  telephone  number 
(toU-free  number  or  a  number  where 
coUect  caUs  will  be  accepted  for 
households  outside  the  local  calling 
area)  which  the  household  may  caU  to 
receive  additional  information.". 

b.  Paragraph  (d)(l)(i)  is  amended  by 
adding  a  sentence  to  the  end  of  that 
paragraph. 

c.  Paragraph  (d)(2)  is  redesignated  as 
paragraph  (d)(3)  and  a  new  paragraph 
(d)(2)  is  added. 

Hie  additions  and  revisions  read  as 
foUows: 

92^4Program  admMstratlon  and 
personnel  rsqulraflMnls. 

*  •        •        •        * 

(d)  Training. 

(!)••• 

(i)  *  *  •  Training  must  convey  die 
goals  and  methods  for  promptiy  and 
accurately  certifying  eligible 
households. 

*  •        •        •        • 

(2)  Additional  training.  At  their 
option.  State  agencies  may  provide  i 
contract  to  provide  training  and 
assistance  to  persons  worldng  with 
volunteer  or  nonprofit  organizations  that 
provide  program  information  activities 
or  eligibiUty  screening  to  persons 
potentiaUy  eligible  for  food  stamps. 

*  *        •        •        • 

7.  In  9  272.5,  paragraph  (c)  is  revised 
to  read  as  foUows: 

92724    Program Infonnatlooal •cttvtttes. 

(c)  Program  informational  activities 
for  low-income  households.  At  their 
option  State  agencies  may  carry  out  and 
claim  associated  costs  for  Program 
informational  activities  designed  to 
inform  low-income  households  about  the 
availabUfy,  eligibUity  requirements, 
application  procedures,  and  benefits  of 
the  Food  Stamp  Program.  Program 
informational  materials  used  in  such 
activities  shaU  be  subject  to  9  272.4tb). 


t  or 
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which  pertains  to  bilingual 
requirements.  Before  FNS  considers 
cosU  for  such  activities  eligible  for 
reimbursement  at  the  fifty  percent  rate 
under  Part  277,  State  agencies  shall 
obtain  FNS  approval  for  the  attachment 
to  their  Plans  of  Operation  as  specified 
in  1 272J2;(d)(l)(ix).  In  such  attachments. 
State  agendes  shall  describe  the  subject 
activities  with  respect  to  the  socio- 
economic and  demographic 
characteristics  of  the  target  population, 
types  of  media  used,  geographic  areas 
warranting  attention,  and  outside 
organizations  which  would  be  involved. 
State  agencies  shall  update  this 
attachment  to  their  Plans  of  Operation 
when  significant  changes  occur  and 
report  projected  costs  for  this  Pro-am 
activity  in  accordance  with  i  272.2  (c), 
(e),  and  (f). 

PART  27»-CEfmFICATION  OF 
EUGIBLE  HOUSEHOLDS 

&  In  I  273.2: 

a.  Paragraph  (b)  is  revised  in  its 
entirety. 

b.  Paragraph  (c)(5]  is  redesignated  as 
paragraph  (c)(6)  and  a  new  paragraph 
(c)(5)  is  added. 

c  Paragraph  (d)(l]  is  amended  by 
adding  two  new  sentences  to  end  of  the 
paragraph. 

d.  The  fourth  sentence  of  paragraph 
(e)(2)  is  revised. 

e.  A  new  paragraph  (f)(l)(viii)(A)(e)  is 
added. 

f.  Paragraph  (f)(5)(i).  paragraph 
(f){8)(i)(A).  the  first  two  sentences  of 
paragraph  (f)(8)(i)(C),  and  paragraph 
(f)(8)(ii)  are  revised. 

g.  The  last  sentence  of  paragraph 
(g)(2)  is  amended  by  removing  the 
phrase,  "when  required.". 

h.  The  first  sentence  of  paragraph 
(li)(l)(i)(C)  i»  revised. 

L  The  first  and  last  sentences  of  the 
introductory  text  of  paragrpah  (j)  are 
revised,  the  first  two  sentences  of 
paragraph  (j)(l)(i)  are  removed  and 
three  new  sentences  are  added  in  their 
place,  and  a  new  paragraph  (j)(l)(v)  is 
added. 

The  additions  and  revisions  read  a» 
follows: 

S273.2    AppMcation pfoc— sioQ. 
•        •        •        •        • 

(b)  Food  Stamp  appUcation  /orai.— {!) 
Content  Each  application  form  shall 
contain: 

(i)  In  prominent  and  boldface  lettering 
and  understandable  terms  a  statement 
that  the  information  provided  by  the 
applicant  in  connection  with  the 
application  for  food  stamp  benefits  will 
be  subject  to  verification  by  Federal. 
State  and  local  officials  to  determine  if 


such  information  is  factual;  that  if  any 
information  is  incorrect  food  stamps 
may  be  denied  to  the  applicant;  and  that 
the  applicant  may  be  subject  to  criminal 
prosecution  for  knowingly  providing 
incorrect  information; 

(ii)  In  prominent  and  boldface 
lettering  and  understandable  terms  a 
description  of  the  civil  and  criminal 
provisions  and  penalties  for  violations 
of  the  Food  Stamp  Act 

(iii)  A  statement  to  be  signed  by  one 
adult  household  member  which  certifies, 
imder  penalty  of  perjury,  the  truth  of  the 
information  contained  in  the 
application; 

(iv)  A  statement  to  be  signed  by  eadi 
household  member  attesting,  imder 
penalty  of  perjury,  to  his  or  her 
citizenship  or  alien  status  (adults  shcdl 
sign  for  household  members  under  18 
years  of  age;  however,  if  there  are  no 
adult  members  in  the  household,  the 
applicant  shall  sign  the  statement  for 
hMaelf  or  herself  and  for  all  other 
members  in  the  household  who  are 
under  18  vears  of  age); 

(v)  A  place  on  the  front  page  of  the 
application  where  the  applicant  can 
write  his/her  name,  address  and 
signature; 

(vi)  In  plain  and  prominent  language 
on  the  front  page  of  the  application, 
notification  of  the  household's  right  to 
immediately  file  the  application  as  long 
as  it  contains  the  applicant's  name  and 
address  and  the  signature  of  a 
responsible  household  member  or  the 
household's  authorized  representative; 
(vii)  In  plain  and  prominent  language 
on  the  front  page  of  the  application,  a 
description  of  the  expedited  service 
provisions  described  in  paragraph  (i)  of 
this  section;  and 

(viii)  In  plain  and  prominent  language 
on  the  front  page  of  the  application, 
notification  that  benefits  are  provided 
from  the  date  of  application. 

(2)  Income  and  eligibility  verification 
system  flEVS).  All  applicants  for  food 
stamp  benefits  shall  be  notified  at  the 
time  of  appUcation  and  at  each 
recertification  through  a  written 
statement  on  or  provided  with  the 
application  form  that  information 
available  throtigh  the  State  income  and 
eligibility  verification  (lEVS)  will  be 
requested,  used  and  may  be  verified 
through  collateral  contact  when 
discrepancies  are  found  by  the  State 
agency,  and  that  such  information  may 
affect  the  household's  eligibility  and 
level  of  benefits.  All  applicants  shall 
also  be  notified  on  the  application  form 
that  the  alien  status  of  any  household 
member  may  be  subject  to  verification 
by  INS  through  the  submission  of 
information  from  the  application  to  INS, 
and  that  the  submitted  information 


received  from  INS  may  affect  the 
household's  eligibility  and  level  of 
benefits. 

(3)  Deviations.  All  State  agencies 
shall  use  an  application  form  designated 
by  FNS.  FNS  may  approve  a  deviation 
from  that  form  to  accommodate  the  use 
of  a  combined  PA/food  stamp 
application  form,  the  requirements  of  a 
computer  system,  or  other  exigencies  for 
which  the  State  agency  can  submit 
adequate  justification,  provided  the  form 
is  brief,  understandable  to  applicants 
and  easy  to  use.  State  agencies  may 
request  assistance  from  FNS  in  the 
development  of  a  brief,  simply-written 
and  readable  appUcation,  including 
appUcation  forms  which  cover  the  Food 
Stamp  Program  and  the  Aid  to  FamiUes 
with  Dependent  Children  Program  or  the 
Medicaid  Program. 

(c)  Filing  an  application.  ♦  •  • 

(5)  Notice  of  Required  Verification. 
The  State  agency  shall  provide  each 
household  at  the  time  of  application  for 
certification  and  recertification  with  a 
notice  that  informs  the  household  of  the 
verification  requirements  the  household 
must  meet  as  part  of  the  application 
process.  The  notice  shaU  also  inform  the 
household  of  the  State  agency's 
responsibiUty  to  assist  the  household  in 
obtaining  required  verification  provided 
the  household  is  cooperating  with  the 
State  agency  as  specified  in  (d)(1)  of  this 
section.  The  notice  shaU  be  written  in 
clear  and  simple  language  and  shall 
meet  the  bilingual  requirements 
designated  in  S  272.4(b)  of  this  chapter. 

(d)  Household  Cooperation.  (1)  *  *  * 
The  State  agency  shall  not  determine 
the  household  to  be  ineligible  when  a 
person  outside  of  the  household  fails  to 
cooperate  with  a  request  for  verification. 
The  State  agency  shaU  not  consider 
individuals  identified  as  nonhousehold 
members  under  S  273.1(b)(2)  as 
individuals  outside  the  household. 


(e)  Interviews.  *  *  * 

(2)  *  *  *  These  hardship  conditions 
include,  but  are  not  limited  to:  illness, 
care  of  a  household  member,  hardships 
due  to  residency  in  a  rural  area, 
prolonged  severe  weather,  or  work  or 
training  hours  which  prevent  the 
household  bom  participating  in  an  in- 
office  interview.  •  •  • 
•        •        •        •        * 

(f)  Verification.  *  *  * 

[1]  Mandatory  verification.  *  •  • 

(viii)  Disability. 

(A)  *  *  * 

[6]  For  individuals  to  be  considered 
disabled  under  paragraph  (11)  of  the 
definition,  the  household  shaU  provide 
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proof  that  the  individual  receives 
interim  assistance  benefits  pending  the 
receipt  of  Supplemental  Security 
Income;  or  disabiUty-related  medical 
assistance  under  title  XIX  of  the  SSA;  or 
disabiUty-based  State  general 
assistance  benefits.  The  State  agency 
shaU  verify  that  the  eligibiUty  to  receive 
these  benefits  is  based  upon  disabiUty 
or  blindness  criteria  which  are  at  least 
as  stringent  as  those  used  under  title 
XVI  of  the  Social  Security  Act 

*  •        *        •        • 

(5)  Responsibility  of  obtaining 
verification,  (i)  The  household  has 
primary  responsibiUty  for  providing 
documental^  evidence  to  support 
statements  on  the  appUcati(xi  and  to 
resolve  any  questionable  information. 
The  State  agency  shaU  assist  the 
household  in  obtaining  this  verification 
provided  the  household  is  cooperating 
with  the  State  agency  as  specified  under 
paragraph  (d)(1)  of  this  section. 
Households  may  supply  documentary 
evidence  in  person,  through  the  mail,  or 
through  an  authorized  representative. 
The  State  agency  shall  not  require  the 
household  to  present  verification  in 
person  at  the  food  stamp  office.  The 
State  agency  shaU  accept  any 
reasonable  documentary  evidence 
provided  by  the  household  and  shall  be 
primarily  concerned  with  how 
adequately  the  verification  proves  the 
statements  on  the  appUcation. 

(8)  Verification  subsequent  to  initial 
certification,  (i)  Recertification — (A)  At 
recertification  the  State  agency  shall 
verify  a  change  in  income  or  actual 
utiUty  expenses  if  the  source  has 
changed  or  the  amount  has  changed  by 
more  than  $25.  Previously  imreported 
medical  expenses  and  total  recurring 
medical  expenses  which  have  changed 
by  more  than  $25  shaU  also  be  verified 
at  recertification.  The  State  agency  shaU 
not  verify  income,  total  medical 
expenses,  or  actual  utiUty  expenses 
claimed  by  households  which  are 
unchanged  or  have  changed  by  $25  or 
less,  unless  the  information  is 
incomplete,  inaccurate,  inconsistent  or 

outdated. 

•  *        •        •        • 

(C)  Other  information  which  has 
changed  may  be  verified  at 
recertification.  Unchanged  information 
shall  not  be  verified  unless  the 
information  is  incomplete,  inaccurate, 
inconsistent  or  outdated.  •  •  * 

(ii)  Changes.  Changes  reported  during 
the  certification  period  shaU  be  subject 
to  the  same  verification  procedures  as 
apply  at  initial  certification,  except  that 
the  State  agency  shall  not  verify 
changes  in  income,  total  medical 


expenses  or  actual  utiUty  expenses 

which  are  unchanged  or  have  changed 

by  $25  or  less,  unless  the  information  is 

incomplete,  inaccurate,  inconsistent  or 

outdated. 

•        •        •        •        •    ' 

(h)  Delays  in  processing.  •  •  • 
[1]  Determining  cause,  •  *  • 

(i)  *  *  • 

(C)  In  cases  where  verification  is 
incomplete,  the  State  agency  must  have 
provided  the  household  with  a 
statement  of  required  verification  and 
offered  to  assist  the  household  in 
obtaining  required  verification  and 
allowed  the  household  sufficient  time  to 
provide  the  missing  verification.  •  •  • 

{i]PA.  GA  and  categorically  eligible 
households.  Households  applying  for 
pubUc  assistance  (PA)  shaU  be  notified 
of  their  right  to  apply  for  food  stamp 
benefits  at  the  same  time  and  shaU  be 
aUowed  to  apply  for  food  stamp  benefits 
at  the  same  time  they  apply  for  PA 
benefits.  *  *  *  Households  in  which  all 
members  are  applying  for  State  agency 
administered  GA  benefits  shaU  be 
aUowed  to  apply  for  food  stamps  at  the 
same  time  they  apply  for  GA  benefits 
but  shaU  not  be  considered  catgorically 
eligible  for  food  stamps. 

(1)  Applicant  PA  households,  (i)  The 
appUcation  for  PA  shall  contain  all  the 
information  necessary  to  determine  a 
household's  food  stamp  eligibility  and 
level  of  benefits.  Information  relevant 
only  to  food  stamp  eUgibiUty  shaU  be 
contained  in  die  PA  form  or  shaU  be  an 
attachment  to  it  The  joint  PA/food 
stamp  appUcation  shaU  clearly  indicate 
that  the  household  is  providing 
information  for  both  programs,  is  subject 
to  the  criminal  penalties  of  both 
programs  for  making  false  statements, 
waives  the  notice  of  adverse  action  as 
specified  by  both  programs  for  making 
false  statements,  and  waives  the  notice 
of  adverse  action  as  specified  in 
paragraph  0)(l)(iv)  of  this 
section.  *  *  * 


(v)  Households  whose  PA 
appUcations  are  denied  shall  not  be 
required  to  file  new  food  stamp 
appUcations  but  shaU  have  their  food 
stamp  eligibiUty  determined  or 
continued  on  the  basis  of  the  original 
appUcations  filed  jointly  for  PA  and 
food  stamp  purposes  and  any  other 
doctmiented  information  obtained 
subsequent  to  the  appUcation  which 
may  have  been  used  in  the  PA 
determination  and  which  is  relevant  to 
food  stamp  eligibiUty  or  level  of 
benefits. 
•        *        •        •        * 

9.  In  S  273.8: 


a.  Paragraph  (e)(5)  is  amended  by 
adding  one  sentence  to  the  end  of  the 
paragraph. 

b.  Paragraph  (h)(l)(i)  is  amended  by 
replacing  the  semicolon  with  a  period 
and  adding  a  new  sentence  to  the  end  of 
the  paragraph. 

The  additions  read  as  foUows: 

{273.8    Rasource  sllgfcty tsndsitla. 

[e]  Exclusions  from  resources.  •  •  • 
(5)  *  •  *  Property  essential  to  the  self- 
employment  of  a  household  member 
engaged  in  farming  shaU  continue  to  be 
excluded  for  one  yew  &x)m  the  date  the 
household  member  terminates  his/her 
self-employment  from  farming. 

(h)  Handling  of  licensed  vehicles. 

*  *  • 

(1)  •  •  • 

(i)  *  *  *  Licensed  vehicles  which  have 
previously  been  used  by  a  self-employed 
household  member  engaged  in  farming 
but  are  no  longer  used  over  50  percent  of 
the  time  in  farming  because  the 
household  member  has  terminated  his/ 
her  self -employment  from  fanning  shall 
continue  to  be  excluded  as  a  resource 
for  one  year  from  the  date  the  household 
member  terminated  his/her  self- 
employment  from  farming; 

10.  In  S  273.9,  a  new  sentence  is  added 
between  the  first  and  second  sentences 
of  paragraph  (c)(1)  to  read  as  foUows: 

S273J    Incoma  and  daductlons. 

*  *        •        *        • 

(c)  Income  exclusions  •  •  • 
(1)  *  *  *  In-kind  or  vendor  payments 
which  would  normally  be  excluded  as 
income  as  specified  in  this  section  but 
are  converted  in  whole  or  in  part  to  a 
direct  cash  payment  under  the  approval 
of  a  federally  authorized  demonstration 
project  (including  demonstration 
projects  created  by  the  waiver  of 
provisions  of  Federal  law)  shaU  also  be 
excluded  from  income.  *  *  • 


11.  In  §  273.10: 

a.  A  new  sentence  is  added  between 
the  second  and  third  sentences  of 
paragraph  (d)(l)(i). 

b.  The  foiu-th  sentence  of  paragraph 
(g)(l)(i)(A)  and  the  first  sentence  of 
paragraph  (g](l)(u)  are  amended  by 
adding  the  phrase,  "(a  toU-free  number 
or  a  number  where  coUect  calls  wiU  be 
accepted  for  households  outside  the 
local  calling  area)"  after  the  phrase,  "the 
telephone  number  of  the  food  stamp 
office". 

The  addition  reads  as  follows: 
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S  27S.10    OdwmMng  ItouMhoM  vlQlMMy 


(d)  Determining  deductions.  *  *  * 
[i)  DiaaJIowed  expenses,  [i]  *  *  *  In 
addition,  an  expense  which  is  covered 
by  an  excluded  vendor  payment  that 
has  been  converted  to  a  dkect  cash 
payment  under  the  approval  of  a 
federally  authorized  demonstration 
project  as  spedfied  under  {  273.9(c)(1) 
shall  not  be  deductible.  *  *  * 

12.  In  i  273.11,  a  new  paragraph 
(a)(l)(v)  is  added  to  read  as  follows: 

1273.11    AettononhouaahoMawmi 


(a)  Self-employment  income.  *  *  * 
(1)  Annualizing  self-employment 
income.  *  •  • 

(v)  Notwithstanding  the  provisions  of 
paragraphs  (i)  through  (iv)  of  this 
paragraph,  households  subject  to  MRRB 
who  derive  their  self-employment 
income  from  a  farming  operation  and 
who  incur  irregular  expenses  to  produce 
such  income  shall  have  the  option  to 
iinniiaH«»  the  allowable  costs  of 
producing  self-employment  income  from 
fanning  when  the  self-employment  farm 
income  is  annualized. 

13.  In  1 273.12: 

a.  Paragraph  (a)(l)(vi)  is  revised. 

b.  Paragraph  (b)(l)(ii)  is  amended  by 
removing  the  word  "and"  following  the 
semicolon. 

c.  Paragraph  (b)(l)(iii)  is  amended  by 
replacing  the  period  at  the  end  of  the 
sentence  with  a  semicolon. 

d.  Paragraph  (b)(1)  is  amended  by 
adding  two  new  paragraphs  (b)(l)(iv) 
and(b)(l)(v). 

The  additions  and  revisions  read  as 
follows: 


1273.12 

(a)  Household  responsibility  to  report 

(1)  •  •  • 

(vi)  Changes  greater  than  $25  in  the 
total  amount  of  allowable  medical 
expenses. 

{Hb)  Report  form. 

(1)  •  •  • 

(iv)  The  number  of  the  food  stamp 
office  and  a  toll-free  number  or  a 
number  where  collect  calls  will  be 
accepted  for  households  outside  the 
local  calling  area;  and 

(v)  A  statement  describing  the 
changes  in  household  circumstances 
contained  in  i  273.12(a)(1)  that  must  be 
reported  and  a  statement  which  clearly 
informs  the  household  that  it  is  required 
to  report  these  changes. 


14.  In  S  273.13,  paragraph  (a)(2)  is 
amended  by  replacing  the  phrase  "the 
telephone  number"  with  the  phrase,  "the 
telephone  number  of  the  food  stamp 
office  (toll-free  number  or  a  number 
where  collect  calls  will  be  accepted  for 
households  outside  the  local  calling 
area)". 

15.  In  S  273.21: 

a.  The  introductory  text  of  paragraph 
(c)  and  paragraph  (c)(5)  are  revised. 

b.  A  new  sentence  is  added  to  the  end 
of  paragraph  (f)(2)(i). 

c.  Paragraphs  (h)(3)(i)  and  (h)(3)(U)  are 
amended  by  removing  the  word 
"medical.". 

d.  Paragraph  (h)(3)(iii)  is  redesignated 
as  paragraph  (h)(4)  and  a  new 
paragraph  (h)(3)(iii)  is  added. 

e.  Newly  designated  paragraph  (h)(4) 
is  amendeid  by  adding  a  heading  after 
the  designation  of  "(4)"  to  read, 
"Combined  form." 

f.  Paragraph  (i)(l)  is  amended  by 
adding  the  phrase  "changes  in"  before 
the  words  "utility  expenses"  and  by 
adding  the  phrase  "ail  allowable 
medical  expenses  (unless  the  household 
elects  the  option  of  reporting  changes  of 
more  than  $25  in  total  allowable  medical 
expenses),"  in  place  of  the  phrase, 
"medical  expenses,". 

g.  Paragraph  (i](3)  is  revised. 

L  Paragraph  U}(3)(iii)(B)  is  amended 
by  adding  the  phrase  "a  change  in"  after 
the  phrase,  "does  not  verify." 

L  Paragraph  (j)(3)(iii)(C)  is  revised, 
paragraph  (j)(3)(iii)(D)  is  redesignated  as 
paragraph  (j)(3)(iii)(E)  and  a  new 
paragraph  (j)(3)(iii)(D)  is  added. 

The  additions  and  revisions  read  as 
follows: 

(273.21    MontMyRaporlinaand 
iwiroepvciiTe  iMuysuiiy  |MnnD|. 

(c)  Information  on  MRRB.  At  the 
certification  and  recertification 
interview,  the  State  agency  shall  provide 
the  household  with  the  following: 

(5)  A  telephone  number  (toll-free 
number  or  a  number  where  collect  calls 
will  be  accepted  outside  the  local  calling 
area]  which  the  household  may  call  to 
ask  questions  or  to  obtain  help  in 
completing  the  monthly  report;  and 

(f)  Calculating  allotments  for 
households  not  suffering  serious 
hardship.  *  '  ' 
[2]  Income  and  deductions.  ♦  •  • 
(i)  *  *  *  Except  that,  households 
which  receive  self-employment  income 
bom  a  farm  operation  monthly  but  incur 
irregular  expenses  to  produce  such  self- 
employment  farm  income  shall  be  given 


the  option  to  annualize  the  self- 
employment  farm  income  and  expenses 
over  a  12-month  period. 

f\i)  The  monthly  report  form.  *  *  * 
[3)  Reporting  information.  •  •  • 
(iii)  either  all  allowable  medical 
expenses  each  month  or  changes  of 
greater  than  $25  in  total  allowable 
medical  expenses. 

(i)  Verification.  '  *  ' 

(3)  The  State  agency  may  require  the 
household  to  verify  any  other 
information  on  the  monthly  report. 
However,  the  State  agency  shall  not 
require  the  household  to  verify  such 
other  information  which  has  not 
changed  since  the  last  report  unless  the 
State  agency  believes  the  information  is 
inaccurate,  incomplete,  outdated,  or 
inconsistent  with  other  casefile 
information. 

(j)  State  agency  action  on  reports. 

*  *  • 

[Z)  Incomplete  filing.  *  *  * 
(iii)*  *  * 

(C)  If  the  household  which  has  elected 
to  report  allowable  medical  expenses 
monthly  does  not  verify  its  monthly 
allowable  medical  expenses,  the  State 
agency  shall  not  allow  a  deduction. 

(D)  If  a  household  which  has  elected 
to  report  changes  of  greater  than  $25  in 
allowable  medical  expenses  does  not 
verify  a  reported  change,  the  State 
agency  shall  not  allow  a  deduction. 


PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

15.  In  S  274.2,  paragraphs  (b)(2)  and 
(b)(3)  are  revised  and  a  new  paragraph 
(b)(4)  is  added. 

The  addition  and  revisions  read  as 
follows: 

(2742    Providing  benefits  to  partlcl|»ant». 

{]>]  Newly-certified  households.  *  *  * 
(2)  Households  certified  under  the 
normal  processing  timeframes. 
Households  which  apply  for  initial 
months  benefits  (as  described  in 
S  273.10(a))  during  the  last  15  days  of  the 
month  who  have  completed  the 
application  and  provided  all  required 
verification  within  30  days  of  the  date  of 
application  and  have  been  determined 
eligible  to  receive  benefits  for  the  initial 
month  of  application  and  the  next 
subsequent  month,  shall  receive  their 
prorated  allotment  for  the  initial  month 
of  application  and  their  first  full  month's 
allotment  at  the  same  time.  State 
agencies  may  opt  to  provide  both 
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months'  benefits  in  one  combined 
allotment  or  as  separate  allotments  so 
long  as  they  are  provided  at  the  same 
time  and  within  the  timeframe  specified 
in  S  273.2(g). 

(3)  Households  certified  under  the 
expedited  service  processing 
timeframes.  Households  which  apply  for 
initial  benefits  (as  described  in 
{  273.10(a))  during  the  last  15  days  of  the 
month  under  the  expedited  service 
procedures  in  S  273.2(i)  who  have 
completed  the  application  and  provided 
all  required  verification  within  the  5-day 
expedited  service  time  limit  and  have 
been  determined  eligible  to  receive 
benefits  for  the  initial  month  of 
application  and  the  next  subsequent 
month,  shall  receive  their  prorated 
allotment  for  the  initial  month  of 
application  and  their  first  full  month's 
allotment  at  the  same  time.  State 
agencies  may  opt  to  provide  both 
months'  benefits  in  one  combined 


allotment  or  as  separate  cdlotments  so 
long  as  they  are  provided  at  the  same 
time  and  within  the  timeframe  specified 
in  S  273.2(i). 

(4)  Households  not  entitled  to 
combined  allotments.  The  provisions  of 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  do  not  apply  to  households 
determined  ineligible  to  receive  benefits 
for  the  initial  month  of  application  or  the 
next  subsequent  month  or  to  households 
for  which  missing  verification  or 
postponed  verification  have  not  been 
provided.  Households  eligible  for 
expedited  service  under  §  273.2(i)  may, 
however,  receive  benefits  for  the  initial 
month  imder  the  verification  standards 
set  forth  in  S  273.2(i)(4).  Additionally,  in 
accordance  with  §  273.10(a)(iii)(C), 
benefits  of  less  than  $10  shall  not  be 
issued  under  the  provisions  of 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 


PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

16.  In  S  277.4,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

S2774   Fundbig. 

(f)  The  expenses  (e.g.  travel,  lodging, 
meals)  of  persons  working  with  the 
organizations  which  receive  fining  and 
assistance  pursuant  to  §  272.4(d)  [2]  are 
not  allowable. 

Appradix  A  to  Part  277— (Amended] 

17.  In  appendix  A  to  Part  277.  under 
Standards  for  Selected  Items  of  Cost. 
paragraplkC.(14)  is  removed. 

Date:  May  30, 1989. 
G.  Scott  Dunn, 

Acting  Administrator,  Food  and  Nutrition 

Service. 

[FR  Doa  89-13295  Filed  6-6-89;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Offlc*  of  Sptcial  Education  and 
Rahabilltatlva  Sarvicaa 

Art>itratlon  Pan«4  Dadalon  Undar  tha 
Randolph-Shappard  Act 

aoincy:  Department  of  Education. 
ACnON:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

summary:  Notice  is  hereby  given  that  on 
December  14, 1987,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  Don 
Hudson  and  Richard  Jack,  vendors,  v. 
State  of  Colorado  Department  of  Social 
Services,  a  "State  Licensing  Agency" 
(SLA)  designated  by  the  Secretary  of 
Education.  This  penel  was  convened  by 
the  Secretary  of  Education  pursuant  to 
20  U.S.C.  107d-l(a),  upon  receipt  of  a 
complaint  filed  by  petitioners  Don 
Hudson  and  Richard  fade  on  December 
23. 1986  (Docket  No.  R-S/87-7). 

Under  this  section  of  the  Act.  a  blind 
licensee  who  is  dissatisfied  with  the 
State's  operation  or  administration  of 
the  vending  facility  program  may 
request  a  full  evidentiary  hearing  from 
the  SLA.  If  the  licensee  is  dissatisfied 
with  the  State  agency  decision,  the 
licensee  may  complain  to  the  Secretary, 
who  is  then  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute. 

worn  RNITHER  INFORMATION  CONTACT: 

George  F.  Arsnow,  Chief.  Vending 
Facility  Branch.  Division  for  Blind  and 
Visually  Impaired.  Rehabilitation 
Services  Administration,  Room  3230, 
Mary  E.  Switzer  Building.  Department  of 
Education.  330  C  Street.  SW., 
Washington,  DC  20202-2738.  Area  Code 
(202)  732-1317  or  TTY  (202)  732-1298.  A 
synopsis  of  the  panel's  decision  is 
appended.  The  full  text  of  the  arbitration 
panel  decision  can  be  obtained  from  this 
contact. 

Dated:  June  2, 198S. 
Patricia  McGiU  Smith. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Synopsis  of  Arbitradoo  Panel  Decision 

The  origin  of  this  arbitration  is  a 
dispute  between  two  licensed  blind 
vendors,  Don  Hudson  and  Richard  Jack. 
and  the  Business  Enterprise  Program 
(BEP),  a  component  of  the  Colorado 
Department  of  Social  Services,  the  State 
Licensing  Agency  (SLA)  for  Colorado, 
on  the  number  of  blind  vendors  who 
should  be  licensed  to  operate  vending 
facilities  at  the  Terminal  Annex,  a 
building  located  in  Denver,  Colorado, 
and  operated  by  the  U.S.  Postal  Service. 
The  Terminal  Annex  is  a  large  building, 
four  stories  high  and  covering  nearly  an 


entire  city  block,  where  between  2,000 
and  3,000  employees  work.  Hie  building 
is  open  24  hours  a  day,  seven  days  a 
week. 

In  1981  Harold  Powell,  a  BEP-licensed 
blind  vendor,  was  awarded  the  vending 
facility  to  be  located  at  the  Terminal 
Annex.  This  facility  proved  to  be  very 
lucrative  for  Mr.  Powell,  providing  him  a 
net  income  of  between  $84,000  and 
$86,000  during  fiscal  year  1985. 
compared  to  the  average  net  income  for 
Randolph-Sheppard  operators  of  S28,743 
in  Colorado  and  S20,046  nationally.  In 
February  of  1986.  shortly  after  Powell 
announced  his  intention  to  retire,  BEP 
informed  Colorado's  Blind  Vendors 
Committee  of  its  intention  to  split  the 
Terminal  Annex  into  two  vending 
facilities.  The  Conunittee,  on  March  27, 
1986.  unanimously  issued  a  resolution 
objecting  to  the  proposed  division  of  the 
Terminal  Annex. 

In  April  1986.  BEP  announced  its 
decision  to  divide  the  Terminal  Annex 
into  two  facilities  for  blind  vendors. 
Hudson  and  Jack  then  requested, 
pursuant  to  20  U.S.C.  107d-l(a),  a  formal 
evidentiary  hearing  on  this  decision.  The 
Colorado  Department  of  Social  Services, 
which  conducted  the  hearing,  concluded 
that  BEP  had  failed  to  consider  a 
number  of  relevant  factors  in  reaching 
its  decision  to  split  the  Terminal  Annex 
and  ordered  BEP  to  reconsider  this 
decision  and  allow  the  Committee  of 
Blind  Vendors  to  participate  fully  in  this 
process. 

Hudson  and  Jack,  however,  filed  a 
complaint  for  arbitration  of  this  matter 
with  the  U.S.  Department  of  Education 
pursuant  to  20  U.S.C.  107d-l(a).  An 
arbitration  panel  was  convened,  held 
hearings  on  October  19  and  20. 1967.  and 
rendered  its  decision  on  December  14, 
1987. 

The  Panel  ruled  that  BEFs  decision  to 
divide  the  Terminal  Annex  into  two 
vending  facilities  "did  not  violate  the 
Randolph-Sheppard  Act  any  regulation 
issued  thereunder  or  any  policy  then  in 
effect"  and  rejected  the  conclusion  of 
the  Colorado  Department  of  Social 
Services  that  this  decision  was  based  on 
"inadequate  information."  Eight  specific 
substantive  and  procedural  issues, 
involving  policies  and  procedures 
established  at  both  the  Federal  and 
State  levels,  were  addressed  in  the 
decision.  The  Panel's  rulings  on  these 
issues  are  as  follows: 

1.  BEP's  decision  to  divide  the 
Terminal  Annex  into  two  facilitiea  did 
not  constitute  illegal  rulemaking  under 
Colorado  law.  A  rule,  as  defined  by 
Colorado  law,  is  a  statement  of  general 
applicability.  The  decision  to  spUt  the 
Terminal  Annex,  however,  does  not 
involve  rulemaking  because  its  effect  is 


limited  to  that  one  case  and  is  therefore 
not  generally  applicable. 

2.  The  decision  to  divide  the  Terminal 
Annex  did  not  constitute  an  unlawful 
limitation  on  income  in  violation  of  20 
U.&C.  107d-3(a).  This  provision  only 
applies  to  blind  licensees  who  are 
currently  operating  a  facility.  Since  Mr. 
Powell  retired  in  May  of  1986,  there  has 
been  no  licensee  operating  a  vending 
facility  at  the  Terminal  Annex.  The 
decision  to  split  the  Terminal  Annex  did 
not  violate  20  U.S.C.  107d-3(a)  because 
the  income  of  no  blind  licensee  was 
affected  as  a  result. 

3.  The  decision  to  split  the  Terminal 
Annex  did  not  violate  the  requirement  of 
20  U.S.C  107d-4  that  blind  vendors  be 
given  an  opportimity  to  develop  their 
maximum  vocational  potential. 
Precluding  Hudson  or  Jack  from  having 
an  opportunity  to  bid  on  a  vending 
facility  that  has  the  potential  of 
increasing  their  income  from  $40,000  to 
$80,000  does  not  violate  this 
requirement.  Moreover,  it  was 
reasonable  for  BEP  to  conclude  that  the 
best  means  of  fulfilling  this  obligation 
towards  all  of  its  blind  vendors  is  by 
increasing  the  total  number  of  vending 
facilities. 

4.  BEFs  decision  to  employ  two  blind 
vendors  at  the  Terminal  Annex  does  not 
violate  BEP's  policy  against  forced 
partnerships.  The  two  vendors  would 
not  be,  as  the  legal  definition  of 
partnership  in  Colorado  provides,  co- 
owners  of  a  single  enterprise,  but 
operators  of  independent  facilities  that 
happen  to  be  located  in  the  same 
building.  Any  cooperation  on  pricing 
that  the  vendors  might  engage  in  would 
not  preclude  them  from  competing  on 
other  grounds  or  negate  their  status  as 
operators  of  independent  facilities. 

5.  The  Randolph-Sheppard  Act  does 
not  provide  the  Blind  Vendors 
Committee  with  standing  to  participate 
in  this  arbitration  proceeding.  The 
relevant  provisions  of  the  Randolph- 
Sheppard  Act.  20  U.S.C.  107d-l(a)  and 
107d-2(b).  and  its  implementing 
regulations.  34  CFR  395.14(b)(2),  only 
authorize  blind  vendors  to  file 
complaints  for  arbitration. 

6.  BEP  did  not  violate  the  overall 
objectives  and  policies  of  the  Randolph- 
Sheppard  Act  by  its  decision  to  divide 
the  Terminal  Annex  into  two  facilities. 
The  Act  itself,  in  20  U.S.C.  107(b)(2). 
specifically  contemplates  the  location  of 
more  than  one  vending  facility  in 
Federal  installations.  Legislative  history 
and  policy  interpretations  issued  by  the 
U.S.  Department  of  Education  support 
the  view  that,  where  appropriate,  more 
than  one  vending  facility  should  be 
located  in  a  Federal  building. 
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7.  BEP  violated  20  U.S.C.  107b-l  by 
precluding  meaningful  participation  by 
the  Blind  Vendors  Committee  in  the 
decision  to  divide  the  Terminal  Annex. 
This  decision,  however,  was  based  on 
adequate  information  and  did  not 
constitute  an  abuse  of  the  discretion  on 
BEFs  part. 

8.  Hudson  and  Jack  are  not  entitled  to 
damages  or  attorneys'  fees.  The 
conclusion  and  order  of  the  Panel  was 


that  BEFs  decision  to  split  the  Terminal 
Annex  into  two  facilities  did  not  violate 
any  substantive  provisions  of  the 
Randolph-Sheppard  Act.  The  Panel, 
however,  admonished  BEP  to  allow  the 
Blind  Vendors  Committee  to  have 
meaningful  participation  in  future 
decisions.  One  of  the  three  members  of 
the  Panel  dissented  from  its  decision, 
arguing  that  splitting  the  Terminal 
Annex  eroded  the  income  of  blind 


vendors  in  violation  of  the  basic 
purposes  of  the  Act,  which  is  to  expand 
their  opportunities.  According  to  the 
dissenting  panel  member,  such 
limitations  have  to  be  approved  by  the 
Secretary  under  20  U.S.C.  107(b). 

[FR  Doc  8&-13514  Filed  6-6-^9: 8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  Munitions  Control 

[PuMic  Notie*  1109] 

Suspension  of  Munitions  Exports  to 
PRC 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
licenses  and  approvals  to  export 
defense  articles  and  defense  services 
from  the  United  States  to  the  People's 
Republic  of  China  pursuant  to  section  38 
of  the  Arms  Export  Control  Act  are 
suspended  effective  immediately. 


EFFECnVE  DATE  June  5, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Rose  Biancaniello,  Chief,  Licensing 
Division,  Office  of  Munitions  Control, 
Department  of  State  (703-875-6644). 

SUPPLEMENTARY  INFORMATION:  All  U.S. 

manufacturers  and  exporters  are  herby 
notified  that  the  Department  of  State 
has  suspended  until  further  notice  all 
licenses  and  approvals  authorizing  the 
export  of  defense  articles  or  defense 
services  from  the  United  States  to  the 
People's  Republic  of  China.  This 
suspension  includes  manufacturing 
license  and  technical  assistance 
agreements. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  Arms  Export 


Control  Act  (22  U.S.C.  2778,  2791)  and 
§  128.7  of  the  International  Traffic  in 
Arms  Regulations  (TTAR)  (22  CFR  126.7) 
in  furtherance  of  the  foreign  policy  of 
the  United  States. 

In  accordance  with  S  126.3  of  the 
ITAR,  affected  U.S.  persons  desiring 
review  of  this  decision  with  regard  to  a 
particular  export  in  the  interest  of  the 
security  and  foreign  policy  of  the  United 
States  may  petition  the  Director.  Office 
of  Munitions  Control,  within  thirty  days 
of  publication  of  this  Notice. 

June  5, 1989. 
WiOiam  B.  RobinaoD, 

Director,  Office  of  Munitions  Control. 
[FR  Doc.  89-13716  Filed  6-6-89;  8:45  am] 
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Vocational  and  adult  education  cooperative 

demonstration  program  (high  technology).  24644 
Vocational  education  direct  grant  programs.  24622 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Preparedness: 

Graduated  mobilization  response.  24570 
NOTICES 
Disaster  and  emergency  areas: 

Louisiana,  24592 

Texas, 24592 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabihty,  etc: 

Champlain  Pipeline  Co.,  24588 
Hydroelectric  applications,  24578 
Natural  gas  certificate  filings: 

Pelto  Oil  Co.  et  al..  24583 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity: 

applications,  abandonement  of  service  and  petitions 
to  amend.  24581 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  24588 

El  Paso  Natural  Gas  Co..  24589 

Northwest  Pipeline  Corp..  24589 

Panhandle  Eastern  Pipe  Line  Co..  24590 

Questar  Pipeline  Co..  24591 

Raton  Gas  Transmission  Co.,  24591 

Transwestem  Pipeline  Co..  24591 

Utah  Power  &  Light  Co.  et  al.,  24592 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
King  County.  WA,  24818 

Federal  Maritime  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24592 
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Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives.  24594 
Meetings:  Sunshine  Act,  24620 
Applications,  hearings,  determinations,  etc: 

B.M.).  Financial  Corp.  et  al.,  24593 

Illinois  Holding  Co.  et  al.,  24593 

Provident  Bancorp,  Inc.,  24593 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Cooper  Rand  Corp.,  24550 
PROROSCO  RULES 
Prohibited  trade  practices: 

Arkla,  Inc..  24566 

Fish  and  Wildlife  Service 

Nonccs 

Agency  information  collection  activities  under  0MB  review, 

24601 
Endangered  and  threatened  species: 
Listed  cats:  Arizona  and  Texas:  draft  recovery  plan,  24601 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 
Poly(oxypropylene)diamine,  24553 


Indian  Health  Service 

PROPOSED  RULES 

Medical  care  and  examinations: 
Contract  health  services — 
Agency  as  payor  of  last  resort  for  eligible  persons, 
24654 

interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs  Bureau:  Land 
Management  Bureau;  Minerals  Management  Service 

International  Trade  Commission 
Nonccs 

import  investigations: 
Concealed  cabinet  hinges  and  mounting  plates,  24602 

Interstate  Commerce  Commission 

Nonccs 

Agency  information  collection  activities  under  0MB  review, 

24602 
Railroad  services  abandonment: 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Co., 
24603 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Union  Research  Co.,  Inc.,  24603 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 


Forest  Service 
NQ-nCES  \ 

Environmental  statements;  availability,  etc.: 
Ozark-St.  Francis  National  Forest,  AR;  North  Fork  of 
Illinois  Bayou,  24574 

Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Centers  for  Disease  Control:  Food  and 
Drug  Administration;  Indian  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Public  Health  Service,  24594 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fair  housing  initiatives  program.  24595 
Housing  assistance  payments  (Section  8)t- 
Housing  voucher  program.  24658 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Handicapped  Indian  infants  and  toddlers:  early 
intervention  services.  24595 
Memorandums  of  agreement: 
Health  and  Human  Services  Department.  Indian  Health 
Services;  HanHicapped  Indian  infants,  children,  and 
youth;  services  program,  24596 
Memorandums  of  understanding: 
Education  Department;  parental  involvement  requirement; 
consult'ition  hearings,  24596 


Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Utah.  24600 

West  Virginia,  24600 
Meetings: 

Lakeview  District  Grazing  Advisory  Board,  24600 
Oil  and  gas  leases:  ' 

Utah.  24601 
(2  documents) 

Libraries  and  Information  Science,  National  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24620 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Mobil  Exploration  &  Producing  U.S.  Inc.,  24602 

National  Commission  on  Children 

NOTICES 

Meetings,  24806 

National  Commission  on  Libraries  and  Information 
Science 

See  Libraries  and  Information  Science,  National 
Commission 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24606 
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National  Foundation  on  the  Arts  and  ttie  HumanKies 

NOTICES 
Meetings: 
Inter-Arts  Advisory  Panel,  24606 

Nationai  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Anthropomorphic  test  dummies:  CFR  cdrrection,  24557 

NOTICES 

Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee, 
24618 

Nationai  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Galgano,  Michael.  24576 
Texaco,  Inc..  24577 
Permits: 
Marine  mammals,  24577 
(2  documents) 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Philadelphia  Electric  Co.,  24607 

Public  Service  Electric  &  Gas  Co..  24610 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  24608 
Applications,  hearings,  determinations,  etc.: 

Baltimore  Gas  &  Electric  Co.,  24608 

Northern  States  Power  Co.,  24609 

Philadelphia  Electric  Co.  et  al.,  24610 

Virgina  Electric  &  Power  Co..  24611 
(2  documents) 

Nuclear  Waste  Technology  Review  Commission 

NOTICES 

Meetings,  24611 

Office  of  United  States  Trade  Representattve 

See  Trade  Representative.  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Plastic  &  Reconstructive  Institute  of  Seattle,  Inc.  et  al.. 
24604 

'  / 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

.Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Indian  Health  Service 

Railroad  Retirement  Board 

RULES  * 

Railroad  Unemployment  Insurance  Act: 
Unemployment  benefits  claims  processing.  24551 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

24613 


Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co..  24613 
Options  I»rice  Reporting  Authority.  24614.  24615 

(2  documents) 
Pacific  Stock  Exchange,  Inc..  24616 

Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Linganore  Creek  Watershed.  MD,  24575 

State  Department 

RULES 

Compulsory  liability  insurance  for  foreign  missions  and 
personnel: 
Motor  vehicle  insurance;  minimum  limits,  24554 
NOTICES 
Meetings: 
International  Communications  and  Information  Policy 

Advisory  Committee,  24617 
Shipping  Coordinating  Committee.  24617 

Trade  Representathre,  Office  of  United  States 

NOTICES 

European  Community: 
Oilseeds:  subsidies  processing;  policies  and  practices, 
24612 
Generalized  System  of  I'references: 
Poland  and  Hungary;  designation  criteria:  and  articles 
eligible  for  duty-free  treatment,  etc.,  24612 

Transportation  Department 

See  Coast  Guard;  Federal  Highway  Administration: 
National  Highway  Traffic  Safety  Administration 

Treasury  Department 

NOTICES 

Meetings: 
Customs  Service  Commercial  Operations  Advisory 
Committee,  24619 

Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Interest  rate,  24556 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  24622 

Part  III 

Department  of  Education,  24644 

Part  IV 

Department  of  Education,  24648 

PartV 

Department  of  Health  and  Human  Services,  Indian  Health 
Service,  24654 

PartVi 

Department  of  Housing  and  Urban  Development,  24658 


Reader  Aids 

Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Iteyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docuntents. 
Prices  of  new  booics  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  953 
[Docket  No.  FV-89-048] 

Southeastern  Potatoes;  Expenses  and 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
953  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  will  allow 
the  Southeastern  Potato  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  June  1, 1989,  through 
May  31, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96458;  Room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-447-5331. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
No.  104  and  Marketing  Order  No.  953  (7 
CFR  Part  953),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Southeastern  States  (Virginia 
and  North  Carolina).  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

lliis  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about   ' 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  Southeastern  potatoes  under  this 
marketing  order,  and  approximately  150 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  sm.all  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Southeastern  Potato  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  Southeastern  potatoes. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 

The  Southeastern  Potato  Committee 
met  on  April  20, 1989,  and  unanimously 
recommended  a  1989-90  budget  of 
$11,000  and  an  assessment  rate  of  $0.01 
per  hundredweight.  This  year's  budget 


and  assessment  rate  are  the  same  as 
last  year's.  Major  expense  items  include 
committee  staff  salaries,  travel 
expenses,  and  utilities.  The  assessment 
rate,  when  applied  to  anticipated  fresh 
market  potato  shipments  of  700,000 
hundredweight  would  yield  $7,000  in 
assessment  revenue  which,  when  added 
to  $4,000  from  reserve  funds,  will  be 
adequate  to  cover  budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  12. 1989  (54  FR 
20604).  That  document  contained  a 
proposal  to  add  S  953.246  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Southeastern  Potato 
Committee.  That  rule  provided  that 
interested  persons  could  file  comme-' j 
through  May  22, 1989.  No  comments 
were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
su^cient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1989-90  fiscal  period  begins 
on  June  1, 1989,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
potatoes  handled  during  the  fiscal 
period.  In  addition,  handlers  are  aware 
of  this  action  which  was  recommended 
by  the  committee  at  a  public  meeting. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  the 
efi'ective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  953 

Mariceting  agreements  and  orders, 
potatoes  (Virginia  and  North  Carolina). 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  95.)  is  amended  as 
follows: 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

1.  The  authority  citation  for  7  CFR 
Part  953  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 40  Stat.  31.  m 
amended:  7  U.S.C  601-674. 

2.  A  new  S  953.246  is  added  to  read  as 
follows: 

Note:  This  section  prescribes  the  annual 
expenses  and  assessment  rate  and  will  not  t>e 
published  in  the  Code  of  Federal  Regulations. 

S  •S3.146    ExpensM  and  assaMiiMnt  rat*. 

Expenses  of  $11,000  by  the 
Southeastern  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.01  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
May  31, 1990.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  June  2. 1989. 
WUUam  |.  Doyla. 

Aasocjala  Deputy  Dinctor.  Fruit  and 
Vegetable  Division. 

[PR  Doc.  80-13S59  Filed  e-7-«8: 8:45  am] 
■uan  COM  941«-«MI 


7CFRPwt982 
(FV-9»-(a9FRI 

Expenaea  and  Aaaeaamant  Rata  for 
Filberta/Hazalnuta  Grown  In  Oregon 
and  Waahlngton 

AOtNw:  Agricultural  Marketing  Service, 
USDA. 

action:  Pinal  rule. 

auMMARY:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  982  for  the  1989-90  marketing  year 
established  under  the  filbert/hazelnut 
marketing  order.  The  marketing  order 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all* 
assessable  filberts/hazelnuts  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Filbert/Hazelnut  Marketing 
Board  (Board),  the  agency  responsible 
for  local  administration  of  the  filbert/ 
hazelnut  marketing  order,  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of  the  Board  are 
handlers  and  producers  of  filberts/ 
hazelnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  btidget  The 
assessment  rate  recommended  by  the 


Board  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  filberts/hazelnuts.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
Board's  expected  expenses.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 

■FFRcnvi  DATEa:  July  1, 1989,  through 

June  30, 1990. 

KM  mRTMea  INFORMATIOtI  CONTACT 

Beatrix  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA,  P.O.  Box  96456, 
Room  2S24-S,  Washington.  DC  20090- 
6456:  telephone:  (202)  475-3861. 
SUPPLCawNTANV  INFONMATION:  This  rule 
is  issued  luider  Marketing  Agreement 
and  Order  No.  982  (7  CFR  Part  982),  both 
as  amended,  regulating  the  handling  of 
filberts/hazelnuts  grown  in  Oregon  and 
Washington.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674).  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

liie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  filberts/hazelnuts  grown  in  Oregon 
and  Washington  subject  to  regulation 
under  the  filbert/hazelnut  marketing 
order,  and  approximately  1,300 
producers  of  filberts/hazelnuts  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $50a000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500UX)a  The  majority  of 
filbert/hazelnut  producers  and  handlers 
may  be  classified  as  small  entities. 


The  filbert/hazelnut  marketing  order 
requires  that  the  asscasment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  filberts/hazelnuts  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Filbert/Hazelnut  Marketing 
Board  (Board)  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approval. 
The  members  of  the  Board  are  handlers 
and  producers  of  filberts/hazelnuts. 
They  are  familiar  with  the  Board's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  areas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
Boarid's  expected  expenses.  The 
recommended  budget  and  assessment 
rate  are  usually  acted  upon  by  the  Board 
shortly  before  a  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  the  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  Board  will  have 
funds  to  pay  its  expenses. 

The  Board  conducted  a  telephone  vote 
on  April  3, 1989,  and  unanimously 
recommended  1989-1990  marketing 
order  expenditiu^s  of  $428,060  and  an 
assessment  rate  of  $14.00  per  ton  of 
filberts/hazelnuts.  In  comparison.  1988- 
89  marketing  year  budgeted 
expenditures  were  $424,100  and  the 
assessment  rate  was  $14.00  per  ton. 
Major  expenditure  categories  in  the 
1989-90  budget  are  $67,560  for 
administration,  $250,000  for  promotion, 
and  $100,000  for  the  emergency  reserve 
fund.  Assessment  income  for  1989-90  is 
expected  to  total  $280,000  based  on  a 
crop  estimate  of  20,000  tons  of  filberts/ 
hazelnuts.  Interest  and  incidental 
income  is  estimated  at  $35,000.  Reserve 
funds  are  adequate  to  meet  the 
anticipated  $111,060  deficit  in 
assessment  and  other  income. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  would 
be  significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  (  982.334  and 
is  based  on  Board  recommendations  and 
other  information.  A  proposed  rule  was 
published  in  the  May  6, 1969,  issue  of  the 
Federal  Register  (54  FR 19377). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
May  15. 1969.  No  comments  were 
received. 

Afier  consideration  of  the  information 
and  recommendations  submitted  by  the 
Board  and  other  available  information, 
it  is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  poHcy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the  Board 
needs  to  have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  bases.  In  addition,  handlers 
are  aware  of  this  action,  which  was 
recommended  by  the  Board  at  public 
meetings.  Therefore,  it  is  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  erf  Subjecte  b  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements  and  orders,  Oregon, 
Washington. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

Nol«:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  M2— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  982.334  is  added  to  read  as 
follows: 

§  982.334    ExpanM*  and  amMwrMnt  rate. 

Expenses  of  $426,060  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  982.61  is  fixed  at  $14.00  per  ton  of 
assessable  filberts/  hazelnuts  for  the 
1989-90  marketing  year  ending  June  30, 
1990.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  )une  2, 1989. 
WUIiam  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(PR  Doc  89-13560  Filed  6-7-89:  8:45  am) 
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7  CFR  Part  1210 

[FV-aa-1,  AM8-FV-<a-0631 
RIN  05ai-AA32 

Watermelon  Reaearch  and  Promotion 
Plan;  Declaion  Eatat>liahlnfl  Final  Plan 
Provlaiona 

AQCNCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Pinal  rule. 

summary:  This  final  decision 
establishes  a  Watermelon  Research  and 
Promotion  Plan  as  authorized  by  the 
Watermelon  Research  and  Promotion 
Act  of  1985.  The  plan  was  favored  by  a 
majority  of  producers  and  a  majority  of 
handlers  accounting  for  more  than  two- 
thirds  of  the  total  volume  of 
watermelons  produced  and  handled  by 
both  producers  and  handlers  voting  in  a 
referendum  conducted  by  the 
Department  on  February  6-21. 1989.  The 
plan  authorizes  establishment  of 
projects  relating  to  research, 
development,  advertising,  and 
promotion  to  maintain  and  expand 
existing  markets  and  establish  new  or 
improved  markets  and  uses  for 
watermelons.  This  plan  also  defines  the 
powers  and  duties  of  the  29  member 
National  Watermelon  Board,  provides 
for  collection  of  assessments,  specifies 
the  objectives  of  Board  cctivities,  and 
provides  a  mechanism  for  terminating 
the  plan  if  its  continuance  is  not  favored 
by  producers  and  handlers  as 
demonstrated  in  a  referendum. 

EFFECnvc  DATE  Final  Rule  is  effective 
June  8, 1969. 

FOR  FURTHER  INFORMATKHI  CONTACT 

Richard  H.  Mathews,  Mariteting 
Specialist,  Marketing  Order 
Administration  Branch,  Room  2525- 
South,  P.O.  Box  96456,  Washington,  DC 
20090-^56;  telephone  (202)  475-3915. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding  include 
the  following.  A  Notice  of  Hearing 
issued  February  2, 1987,  and  published 
in  the  February  4, 1987,  issue  of  the 
Federal  Register  (52  FR  3588).  A  seven 
day  Extension  of  Time  for  Receipt  of 
Post  Hearing  Briefs  requested  by 
proponents,  granted  on  April  17, 1987, 
and  published  in  the  Federal  Register 
on  April  21. 1887  (52  FR  13086).  A 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
published  in  the  March  24. 1988,  issue  of 
the  Federal  Register  (53  FR  9637).  A 
Secretary's  Decision  and  Referendum 
Order  on  the  Proposed  Plan  published  in 
the  December  20, 1988.  issue  of  the 
Federal  Register  (53  FR  61110). 


This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  U.S.  Code,  and  therefore 
is  excluded  from  the  requirements  of 
Executive  Order  12291. 

Preliminary  Statement 

This  plan  is  issued  pursuant  to  the 
applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  and  amend  an  order  (plan)  (7 
CFR  Part  1200).  This  plan  is  effective 
pursuant  to  the  provisions  of  the 
Watermelon  Research  and  Promotion 
Act,  hereafter  referred  to  as  the  "Act" 
(Pub.  L  99-198.  99th  Congress,  effective 
January  1, 1986,  7  U.S.C.  4901-4916). 

The  plan  was  formulated  on  the 
record  of  a  public  hearing  conducted  in 
Las  Vegas,  Nevada,  on  February  18  and 

19. 1987,  and  Atlanta,  Georgia,  on 
February  24  and  25, 1987.  Notice  of  the 
sessions  was  published  in  the  February 
4, 1987,  issue  of  the  Federal  Register  (52 
FR  3588).  That  notice  contained  a 
proposed  plan  submitted  by  the 
National  Watermelon  Association,  Inc. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof,  a 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
was  published  in  the  March  24. 1988, 
issue  of  the  Federal  Register  (53  FR 
9637).  Eleven  exceptions  were  received. 
Three  favored  the  proposed  plan  as 
written  in  the  recommended  decision, 
seven  expressed  opposition  to  certain 
provisions  in  the  proposed  plan,  and  one 
was  not  in  favor  of  the  proposed  plan. 
Each  of  the  eleven  exceptions  was 
discussed  and  ruled  upon  in  the 
Secretary's  Decision. 

The  Secretary's  Decision  was  issued 
December  20, 1988,  directing  that  a 
referendum  be  conducted  for  the 
Watermelon  Research  and  Promotion 
Plan  in  accordance  with  the  procedure 
for  the  conduct  of  referenda  (7  CFR  Part 
1210.200)  as  published  in  the  December 

20. 1988,  issue  of  the  Federal  Register 
(53  FR  51089),  to  determine  whether  the 
issuance  of  the  proposed  plan  was 
approved  or  favored  by  producers  and 
handlers,  as  defined  in  the  plan,  who 
during  the  representative  period  were 
engaged  in  the  production  or  first 
handling  of  watermelons  within  the 
contiguous  48  States.  The  representative 
period  was  determined  to  be  the 
calendar  year  January  1, 1988  through 
December  31, 1988.  The  referendum 
ballot  provided  only  for  the  approval  or 
disapproval  of  the  plan.  In  the 
referendum,  a  majority  of  producers  (52 
percent)  and  a  majority  of  handlers  (56 
percent)  voted  in  favor  of  the  proposed 
plan.  Those  in  favor  of  the  plan 
accounted  for  73  percent  of  the  volume 
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voted  in  the  referendum.  Thus,  the  plan 
meets  statutory  criteria  for  industry 
approval. 

The  plan  authorizes,  with  the 
approval  of  the  Secretary,  the  collection 
of  equal  assessments  on  producers  and 
handlers  of  watermelons.  Handlers  will 
be  responsible  for  collecting  and 
submitting  assessments  and  for 
maintaining  appropriate  records. 
Refimds  of  collected  assessments  can  be 
obtained  by  producers  and  handlers 
who  do  not  support  the  plan. 
Assessment  funds  will  be  used  to 
promote  watermelons  through  a  variety 
of  market  research  and  product 
promotion  programs.  These  programs 
will  be  developed  and  administered  by  a 
national-level.  Watermelon  Promotion 
Board  (Board)  composed  of  14  producer 
members,  14  handler  members,  and  a 
public  member.  Daily  administration  of 
the  plan  will  be  carried  out  by  a  staff 
directly  responsible  to  the  Board.  All 
administrative  rules  and  regulations,  as 
well  as  research  and  promotion 

Crograms  developed  by  the  Board,  must 
e  submitted  to  the  Secretary  of 
Agriculture  for  approval. 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  RFA.  The  purpose  of  the 
RFA  is  to  flt  regulatory  action  to  the 
scale  of  business  subject  to  such  action, 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Research  and  promotion 
programs,  and  their  rules  and 
regulations,  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  acting 
for  their  own  benefit. 

As  stated  in  the  notice  of  hearing, 
interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  impact  of  the  regulatory  and 
informational  requirements  of  the 
proposed  plan  on  small  businesses  for 
the  purposes  of  RFA.  In  that  regard, 
such  evidence  was  considered  in 
arriving  at  the  findings  and  conclusions 
contained  in  the  recommended  decision 
and  the  Secretary's  decision.  Those 
findings  and  conclusions  are 
incorporated  herein. 

The  record  indicates  that  most 
handlers  regulated  under  this  program 
would  meet  the  Small  Business 
Administration's  (SBA)  definition  of 
small  agricultural  service  firms  (13  CFR 
121.2).  Small  agricultural  service  firms 
are  defined  as  those  having  annual  gross 
receipts  for  the  last  three  years  of  less 
than  $3,500,000.  There  may  be  as  many 


as  300  such  handlers  of  watermelons 
who  will  be  subject  to  regulation  under 
this  plan.  Small  agricultural  producers 
are  defined  by  the  SBA  as  having 
revenues  for  the  last  three  years  of  less 
than  $500,000.  Hearing  evidence 
indicates  that  watermelons  are 
produced  on  almost  12,000  farms  in  the 
United  States.  A  vast  majority  of  these 
farms  would  meet  the  SBA  definition  of 
small  agricultural  producers.  Many 
farms  produce  less  than  five  acres  of 
watermelons,  and  thus  will  not  be 
affected  by  the  plan.  The  industry  also 
includes  a  few  large  farms  in  excess  of 
400  acres. 

Record  evidence  shows  the  majority 
of  watermelons  are  produced  for  fresh 
market  sales.  Proponents  of  the  plan 
testified  that  the  watermelon  industry  is 
in  serious  trouble  because  of  an 
apparent  decrease  in  demand  for 
watermelons.  Record  exhibits  indicate  a 
significant  and  steady  decline  in  per 
capita  consumption  of  watermelons 
between  1960  and  1991.  Consumption 
fell  30  percent,  from  17.2  pounds  to  12.3 
pounds  per  capita,  during  this  period.  No 
testimony  was  provided  that  would 
explain  the  decline  in  per  capita 
consumption.  However,  the  record 
indicates  that  under  the  plan,  the  issue 
would  be  studied,  possible  causes 
identified  and  corrective  programs 
initiated. 

While  consumption  declined  during 
the  1960'8  and  1970's,  total  value  of  the 
crop  increased  by  400  percent.  Most  of 
this  increase  in  value  reflected 
inflationary  changes  rather  than  rises  in 
real  dollar  income.  In  constant  dollars 
the  crop  value  increased  only  15  percent 
in  the  21  year  period.  Comparable 
values  of  vegetables  and  melons,  fr«8h 
fruit  market  prices,  and  the  consumer 
price  index  for  all  foods  increased  over 
300  percent  during  the  same  period. 

The  plan  will  assess  both  producers 
and  handlers  at  equal  rates,  not  to 
exceed  two  cents  per  hunch-edweight  on 
watermelons  produced  and  two  cents 

Ser  hundredweight  on  watermelons 
andled.  Testimony  at  the  hearing 
indicates  a  unanimous  agreement  by 
those  testifying  that  this  amount  will  be 
relatively  insignificant  and  will  not 
impose  a  financial  burden  on  large  or 
small  producers  and  handlers.  The  two 
cents  per  hundredweight  assessment 
rate  represents  less  than  one  percent  of 
producer  income  and  less  than  one 
percent  of  handler  income  based  on  a 
seasonal  average  selling  price  of  $6  per 
hundredweight.  The  benefits  of  the 
program  are  expected  to  exceed  the 
costs.  Producers  and  handlers  who  do 
not  agree  with  the  program  may  request 
a  refund  of  assessments  paid. 


While  the  plan  imposes  certain 
recordkeeping  and  reporting 
requirements  on  handlers,  information 
required  to  be  reported  under  the  plan 
can  be  compiled  from  records  currently 
maintained  by  handlers.  Such 
recordkeeping  and  reporting 
requirements  are  minimal  and  should 
not  impose  an  undue  burden  on 
handlers.  In  addition,  the  plan  provides 
for  referenda  to  determine  if  watermelon 
producers  and  handlers  favor 
termination  or  suspension  of  the  plan  or 
any  provisions  thereof.  In  compliance 
with  the  Office  of  Management  and 
Budget  (0MB)  regulations  (5  CFR  Part 
1320)  which  implement  the  Paperwork 
Reduction  Act  (PRA)  of  1980  (44  U.S.C. 
Chapter  35)  and  section  3504(h)  of  the 
PRA,  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  plan  were  submitted  to  the  OMB 
for  approval.  The  OMB  approved  the 
information  collection  provisions  of  the 
plan  under  OMB  number  0581-0158. 

Based  on  comparable  research  and 
promotion  programs,  it  has  been 
estimated  that  it  takes  an  average  of  15 
minutes  to  complete  required  forms. 
Approximately  300  handlers  could  be 
affected  by  the  reporting  and 
recordkeeping  requirements  of  the  plan. 

We  have  reviewed  this  action  in  view 
of  the  executive  order  on  Federalism, 
Executive  Order  12612  (52  FR  41666)  and 
determined  that  the  plan  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  This  action  is  consistent 
with  the  principles  and  provisions  of 
Executive  Order  12812.  Implementation 
of  this  national  plan  does  not  foreclose 
appropriate  State  Programs  for 
watermelons. 

Findings,  Conclusions,  and  Rulings  on 
Exceptions 

The  material  issues,  findings  and 
conclusions,  and  rulings  on  exceptions 
contained  in  the  Recommended  Decision 
and  the  Secretary's  Decision  published 
in  the  Federal  Register  on  March  24, 
1988  (53  FR  9637]  and  December  20, 1988 
(53  FR  51110)  respectively,  are 
incorporated  by  reference  in  this 
document  and  are  hereby  ratified  and 
affirmed. 

General  Findings 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing,  and  the 
record  thereof,  it  is  found  that: 

(1)  The  plan,  and  all  of  its  terms  and 
conditions  thereof,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  plan  regulates  the  handling  of 
watermelons  in  the  contiguous  48  States 
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in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  or  industrial  activity 
specified  in,  a  proposed  plan  upon 
which  a  hearing  has  been  held; 

(3)  The  handling  of  watermelons  in 
the  contiguous  48  States,  as  defined  in 
the  plan,  is  in  the  current  of  interstate  or 
foreign  commerce  or  (firectly  burdens, 
obstructs,  or  affects  such  commerce. 

(4)  The  plan  is  applicable  only  to 
persons  involved  in  the  production  of 
and  first  handling  of  watermelons,  as 
specified  in  the  Act. 

Addidonal  Findings 

It  is  necessary  and  in  the  public 
interest  to  make  this  plan  effective  upon 
publication  in  the  Federal  Register  so 
that  the  Board,  the  administrative 
agency  provided  for  in  the  plan,  may  be 
nominated,  selected,  and  may  start  to 
function  as  soon  as  possible.  The  start 
of  the  1990  marketing  year  is  January  1, 
1990.  Before  the  program  can  begin,  it 
will  be  necessary  for  the  Board  to 
recommend  regulations  for  the 
Secretary's  approval  and  publication  in 
the  Fedcnal  Register.  In  addition,  the 
Board  will  have  to  draft  bylaws  for 
approval  by  the  Secretary.  It  will  also  be 
necessary  for  the  Board  to  recommend  a 
budget  of  anticipated  expenses  to  the 
Secretary  for  approval.  Further,  it  will 
be  necessary  for  the  Board  to  hire  a  staff 
to  carry  out  its  necessary  administrative 
functions.  Therefore,  it  appears  that  no 
useful  purpose  would  be  served  by 
postponing  the  effective  date  of  this  plan 
for  30  days  beyond  the  date  of  its 
publication  in  the  Federal  Register. 

In  view  of  the  foregoing  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  plan  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553(d),  Administrative  Procedure 
Act). 

Conclusions 

It  is  hereby  determined  that:  (1)  The 
issuance  of  the  plan  is  favored  or 
approved  by  producers  and  handlers 
who  participated  in  a  referendum  on  the 
question  of  its  approval  and  who.  during 
the  period  January  1, 1988,  throu^ 
December  31, 1988  (which  was  deemed 
to  be  a  representative  period  for  the 
purposes  of  the  referendum),  were 
engaged  in  the  production  of  five  or 
more  acres  and/or  first  handling  of 
watermelons  within  the  forty-eight 
contiguous  States  of  the  United  States; 
and  (2)  The  issuance  of  this  plan  is  the 
appropriate  means  for  carrying  out  the 
declared  policy  of  the  Act 


List  of  Sub)ecto  in  7  CFR  1210 

Watermelons,  Agricultural  research. 
Agricultural  promotion,  Mavkel 
development 

Order  Relative  to  Froductioa  and 
Handling  of  Watermelons 

It  is  hereby  ordered.  That  on  January 
1. 1990,  the  collection  of  assessments 
and  the  handling  of  watermelons  shall 
be  in  conformity  to  and  in  compliance 
with  the  following  terms  and  conditions: 

Final  Plan 

The  following  plan  shall  be  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out 

For  the  reasons  set  forth  In  the 
preamble,  7  CFR  Part  1210  is  amended 
as  follows: 

PART  1210-WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  Part  1210 
continues  to  read  as  follows: 

Authority:  7  U.S.C  4901-4916. 

2.  7  CFR  Part  1210,  is  hereby  amended 
by  adding  Subpart — Watermelon 
Research  and  Promotion  Plan 

(SS  1210.301  throu^  1210.367).  to  read 
as  follows: 


Subpart- 

Promotion  Plan 

Definitioaa 

Sec 

■ 

1210.301 

Secretary. 

1210.302 

Act 

1210303 

Plan. 

1210.304 

Board. 

1210.305 

Watenneion. 

1210.306 

Producer. 

1210.307 

Handle. 

1210.306 

Handler. 

1210.309 

Person. 

1210.310 

Fiscal  period  and  marketing  year. 

1210.311 

Programs  and  projects. 

1210.312 

Promotion. 

1210.313 

Research. 

National  Watennelaa  Promotion  Board 

1210.320  Establishment  and  membership. 

1210.321  Nominations  and  selection. 

1210.322  Temi  of  ofTice. 
1210J23  Acceptance. 

1210.324  Vacancies. 

1210.325  Procedure. 

1210.326  Compensation  and  reimbursement 

1210.327  Powers. 

1210.328  Duties. 

Research  and  Promotioa 

1210.330  Policy  and  ob>ective8. 

1210.331  Programs  and  projects. 

Expensas  and  AMMoments 

1210.340  Budget  and  expenses. 

1210.341  Assessments. 

1210.342  Exemption  from  assessment 

1210.343  Producer  and  handler  refunds. 


8e6. 

1210.344    Operating  reserve. 

Reports,  Books,  and  Raconis 

12ia3S0    Reports. 

1210J51 

1210.352 


Books  and  records. 
Confidential  treatment. 


MiscellaoMNis 

1210.300  Right  of  the  Secretary. 

1210.361  Personal  liability. 

1210362  Influencing  government  action. 

1210.383  Suspension  or  termination. 

1210.364  Proceedings  after  tenninatkML 

1210365  Effect  of  termination  or 
amendment 

1210366  SeparabUity. 

1210.367    Patents,  copyrights,  inventioos,  and 
publications. 

Subpart— Watermelon  Research  and 

PromotlanI 


Definitions 

$1210.301    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  lo 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

$1210.302    Act 

"Act"  means  the  Watermelon 
Research  and  Promotion  Act  of  1965 
(Title  XVI,  Subtitle  C  of  Pub.  L  99-198. 
99th  Congress,  effective  January  1, 1966. 
99  Stat  1622). 


91210303 

"Plan"  means  this  watermelon 
research  and  promotion  Plan  issued  by 
the  Secretary  pursuant  to  the  Act 

$1210.304    Board. 

"Board"  means  the  National 
Watermelon  Promoticm  Board, 
hereinafter  established  pursuant  to 
i  1210.32a 

$1210.305    Watermelon. 

"Watermelon"  means  all  varieties  of 
the  Family  Curcubitaceae;  Genus  and 
Species;  CitruUus  Lanatus,  popularly 
referred  to  as  watenDelon.grown  by 
producers  in  the  48  contiguous  States  of 
the  United  States. 

$1210.306    Producer. 

"Producer"  means  any  person 
engaged  in  the  growing  of  five  acres  or 
more  of  watermelons  including  any 
person  who  owns  or  shares  the 
ownership  and  risk  of  loss  of  such 
watermelon  crop. 


$  1210.307 

"Handle"  means  to  grade,  padt, 
process,  sell,  transport,  purchase,  or  in 
any  other  way  to  piece  or  cause 
watermelons  to  which  one  has  title  or 
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possession  to  be  placed  in  the  current  of 
commerce.  Such  term  shall  not  include 
the  transportation  or  delivery  of  field 
run  watermelons  by  the  producer 
thereof  to  a  handler  for  grading,  sizing 
or  processing. 

91210301    Handtor. 

"Handler"  means  any  person  (except 
a  common  t>r  contract  carrier  of 
watermelons  owned  by  another  person) 
who  handles  watermelons,  including  a 
producer  who  handles  watermelons  of 
the  producer's  own  production.  For  the 
purposes  of  this  subpart,  the  term 
"handler"  means  the  "first"  person  who 
performs  the  handling  functions. 

I1210JM   Person. 

"Person"  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity. 

11210310    Fiscal  period  and  marketing 


"Fiscal  period"  and  "marketing  year" 
mean  the  12  month  period  from  January 
1  to  December  31  or  such  other  period 
which  may  be  approved  by  the 
Secretary. 


(1210411 

"Programs"  and  "projects"  mean 
those  research,  development, 
advertising,  or  promotion  programs  or 
projects  developed  by  the  Board 
pursuant  to  1 1210.331, 

S  1210.312    Promotioa 

"Promotion"  means  any  action  taken 
by  the  Board,  pursuant  to  the  Act,  to 
present  a  favorable  image  for 
watermelons  to  the  public  with  the 
express  intent  of  improving  the 
competitive  position  of  watermelons  in 
the  marketplace  and  stimulating  sales  of 
watermelons,  and  shall  include,  but  not 
be  limited  to,  paid  advertising. 

11210.313    nsssarch. 

"Research"  means  any  type  of 
systematic  study  or  investigation,  and/ 
or  the  evaluation  of  any  study  or 
investigation  designed  to  advance  the 
image,  desirability,  usage,  marketability, 
production,  or  quality  of  watermelons. 

National  Watermelon  Promotion  Board 

S  1210.320    EstabNshmentand 


(a)  There  is  hereby  established  a 
National  Watermelon  Promotion  Board, 
hereinafter  called  the  "Board".  The 
Board  shall  be  composed  of  producers 
and  handlers  and  one  public 
representative  appointed  by  the 
Secretary.  An  equal  number  of  producer 
and  handler  representatives  shall  be 
nominated  by  producers  and  handlers 
pursuant  to  8  1210.321.  The  public 


representative  shall  be  nominated  by 
the  producer  and  handler  Board 
members  in  such  manner  as  may  be 
prescribed  by  the  Secretary.  If  producers 
and  handlers  fail  to  select  nominees  for 
appointment  to  the  Board,  the  Secretary 
may  appoint  persons  on  the  basis  of 
representation  as  provided  in  9  1210.324. 
If  the  Board  fails  to  adhere  to 
procedures  prescribed  by  the  Secretary 
for  nominating  a  public  representative, 
the  Secretary  shall  appoint  such 
representative. 

(b)  Membership  on  the  Board  shall  be 
determined  on  the  basis  of  two  handler 
and  two  producer  representatives  for 
each  of  seven  districts  in  the  contiguous 
States  of  the  United  States.  Such 
districts  as  hereby  established  have 
approximately  equal  production  volume 
according  to  the  three-year  average 
production  as  set  forth  in  the  USDA 
Crop  Production  Annual  Summary 
Reports  for  1979, 1980,  and  1981.  They 
are: 

District  #7 — South  Florida  including  all 
areas  south  of  State  Highway  50. 

District  *2— North  Florida  including  all 
areas  north  of  State  Highway  SO. 

District  #3— The  States  of  Alabama  and 
Georgia. 

District  #4— The  States  of  South  Carolina, 
North  Carolina,  Virginia,  Delaware, 
Maryland.  West  Virginia,  Pennsylvania.  New 
{ersey.  New  York.  Ohio,  Michigan, 
Connecticut.  Rhode  Island.  Massachusetts, 
Vermont.  New  Hampshire,  and  Maine. 

District  #5— The  States  of  Mississippi, 
Kentucky,  Tennessee.  Louisiana.  Arkansas, 
Missouri.  Illinois,  Indiana,  Iowa,  Kansas, 
Nebraska.  Oklahoma,  Wisconsia  Minnesota. 
North  Dakota.  South  Dakota,  Colorado,  and 
New  Mexico. 

District  #6— The  State  of  Texas. 

District  #7— The  States  of  Arizona. 
California.  Nevada.  Utah,  Oregon.  Idaho, 
Wyoming,  Washington,  and  Montana. 

(c)  After  two  years,  the  Board  shall 
review  the  districts  to  determine 
whether  realignment  of  the  districts  is 
necessary  and  at  least  every  five  years 
thereafter  the  Board  shall  make  such  a 
review.  In  making  such  review,  it  shall 
give  consideration  to: 

(1)  The  most  recent  three  years  USDA 
production  reports  or  Board  assessment 
reports  if  USDA  production  reports  are 
unavailable: 

(2)  Shifts  and  trends  in  quantities  of 
watermelon  produced,  and 

(3)  Other  relevant  factors. 

As  a  result  of  this  review,  the  Board 
may  realign  the  districts  subject  to  the 
approval  of  the  Secretary.  Any  such 
realignment  shall  be  recommended  by 
the  Board  to  the  Secretary  at  least  six 
months  prior  to  the  date  of  the  call  for 
nominations  and  shall  become  effective 
at  least  30  days  prior  to  such  date. 


1 1210321    Nominations  and  selection. 

The  Secretary  shall  appoint  the 
members  of  the  Board  from  nominations 
to  be  made  in  the  following  manner 

(a)  Except  for  initial  Board  members 
whose  nomination  process  should  be 
conducted  by  the  Secretary,  the  Board 
shall  issue  a  call  for  nominations  by 
February  first  of  each  year  in  which  an 
election  is  to  be  held.  The  call  shall 
include  at  a  minimum,  the  following 
information: 

(1)  A  list  of  the  vacancies  and 
qualifications  as  to  producers  and 
handlers  by  district  for  which  nominees 
may  be  submitted. 

(2)  The  date  by  which  the  nominees 
shall  be  submitted  to  the  Secretary  for 
consideration  to  be  in  compliance  with 
S  1210.323  of  this  subpart. 

(3)  A  list  of  tho83  States,  by  district, 
entitled  to  participate  in  the  nomination 
process. 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Board, 
national  and  State  producer  or  handler 
associations,  and  district  conventions  if 
any. 

(b)  Nominations  for  positions  that  will 
become  vacant  shall  be  made  by  district 
convention  in  the  district  entitled  to 
nominate.  Notice  of  such  convention 
shall  be  publicized  to  all  producers  and 
handlers  within  such  district,  and  the 
Secretary  at  least  ten  days  prior  to  said 
event.  The  notice  shall  have  attached  to 
it  the  call  for  nominations  from  the 
Board.  The  responsibility  for  convening 
and  publicizing  the  district  convention 
shall  be  that  of  the  then  members  of  the 
Board  from  that  district. 

(c)  All  producers  and  handlers  within 
the  district  may  participate  in  the 
convention;  Provided,  That  producers 
who  handle  50  percent  or  less  of  their 
own  production  may  vote  for  producer 
members  only,  and  producers  who 
handle  more  than  50  percent  of  their 
own  production  may  vote  for  handler 
members  only;  And  provided  further. 
That  if  a  producer  or  handler  is  engaged 
in  the  production  or  handling  of 
watermelons  in  more  than  one  State  or 
district,  the  producer  or  handler  shall 
participate  within  the  State  or  district  in 
which  the  producer  or  handler  so  elects 
in  writing  to  the  Board  and  such  election 
shall  remain  controlling  until  revoked  in 
writing  to  the  Board. 

(d)  The  district  convention  shall 
conduct  the  selection  process  for  the 
nominees  in  accordance  with 
procedures  to  be  adopted  at  each  such 
convention,  subject  to  the  following 
requirements: 

(1)  There  shall  be  two  individuals 
nominated  for  each  vacant  position. 
Each  nominee  shall  meet  the 
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qualifications  set  forth  in  the  call; 
Provided,  That  producers  who  handle  50 
percent  or  less  of  their  own  production 
may  be  nominated  for  producer 
positions  only,  and  producers  who 
handle  more  than  more  than  50  percent 
of  their  own  production  may  be 
nominated  for  handler  positions  only; 
And  provided  further.  That  if  a  producer 
or  handler  is  engaged  in  the  production 
or  handling  of  watermelons  in  more  than 
one  State  or  district,  the  producer  or 
handler  shall  participate  within  the 
State  or  district  in  which  the  producer  or 
handler  so  elects  in  writing  to  the  Board 
and  such  election  shall  remain 
controlling  until  revoked  in  writing  to 
the  Board. 

(2)  No  State  in  Districts  3,  4,  5,  and  7 
as  currently  constituted  shall  have  more 
than  three  representatives  concurrently 
on  the  Board. 

(3)  Each  State  represented  at  the 
district  convention  shall  have  one  vote 
for  each  producer  position  and  one  vote 
for  each  handler  position  from  the 
District  on  the  Board,  which  vote  shall 
be  determined  by  the  producers  and 
handlers  from  that  State  by  majority 
vote.  Each  State  shall  further  have  an 
additional  vote  for  each  Ave  hundred 
thousand  hundredweight  volume  as 
determined  by  the  three  year  average 
annual  crop  production  summary  reports 
of  the  USDA,  or  if  such  reports  are  not 
published,  then  the  three  year  average 
of  the  Board  assessment  reports; 
Provided,  That  for  the  first  two  calls  for 
nominees,  the  USDA  Crop  Production 
Annual  Summary  Reports  for  1979, 1980, 
and  1981  will  be  controlling  as  to  any 
additional  production  volume  votes. 

S  1210.322    Term  Of  Office. 

(a)  The  term  of  office  of  Board 
members  shall  be  three  years,  except 
that  the  members  of  the  initial  Boarid 
shall  serve  terms  as  follows:  The  four 
producers  and  four  handlers  from 
district  1  (south  Florida)  and  district  6 
(Texas),  and  the  public  member  shall 
serve  one-year  initial  terms;  four 
producers  and  four  handlers  from 
district  2  (north  Florida)  and  district  3 
(Georgia  and  Alabama)  shall  serve  two- 
year  initial  terms;  and  the  remaining  six 
producers  and  six  handlers  from 
districts  4,  5,  and  7  shall  serve  thrqp- 
year  initial  terms. 

(b)  The  term  of  office  for  the  initial 
Board  shall  begin  immediately  following 
appointment  by  the  Secretary.  Time  in 
the  interim  period,  from  appointment 
until  the  term  begins  pursuant  to  this 
section,  shall  not  count  towards  the 
initial  "term  of  office".  In  subsequent 
years,  the  term  of  office  shall  begin  on 
January  1  or  such  other  period  which 
may  be  approved  by  the  Secretary. 


(c)  Board  members  shall  serve  during 
the  term  of  office  for  which  they  are 
selected  and  have  qualified,  and  until 
their  successors  are  selected  and  have 
qualified. 

(d)  No  member  shall  serve  more  than 
two  successive  terms;  Provided,  That 
those  members  serving  initial  terms  of 
one  year  may  serve  two  additional 
consecutive  three-year  terms. 

§1210.323    Acceptance. 

Each  person  nominated  for 
membership  on  the  Board  shall  qualify 
by  filing  a  written  acceptance  with  the 
Secretary.  Such  written  acceptance  shall 
accompany  the  nominations  list 
required  by  S  1210.321. 

{1210.324    Vacande*. 

(a)  In  the  event  any  member  of  the 
Board  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  Board, 
such  position  shall  automatically 
become  vacant. 

(b)  If  a  member  of  the  Board 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if  a 
member  of  the  Board  engages  in  acts  of 
dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  the 
recommendation  of  the  Board  shows 
adequate  cause,  the  Secretary  shall 
remove  such  member  from  office. 
Further,  without  recommendation  of  the 
Board,  a  member  may  be  removed  by 
the  Secretary  upon  showing  of  adequate 
cause,  if  the  Secretary  determines  that 
the  person's  continual  services  would  be 
detrimental  to  the  purposes  of  the  Act. 

(c)  To  fill  any  vacancy  caused  by  the 
failure  of  any  person  selected  as  a 
member  of  the  Board  to  qualify,  or  in  the 
event  of  the  death,  removal,  resignation, 
or  disqualification  of  any  member,  a 
successor  shall  be  nominated  and 
selected  in  the  manner  specified  in 

S  1210.321,  except  that  said  nomination 
and  replacement  shall  not  be  required  if 
the  unexpired  term  of  office  is  less  than 
six  months.  In  the  event  of  failure  to 
provide  nominees  for  such  vacancies, 
the  Secretary  may  appoint  other  eligible 
persons. 

$1210.325    Procedure. 

(a)  Fifteen  Board  members  shall 
constitute  a  quorum  and  any  action  of 
the  Board  shall  require  the  concurring 
votes  of  a  majority  of  those  present  and 
voting.  At  assembled  meetings  all  votes 
shall  be  cast  in  person. 

(b)  For  routine  and  noncontroversial 
matters  which  do  not  require 
deliberation  and  the  exchange  of  views, 
and  for  matters  of  an  emergency  nature 


when  there  is  not  enough  time  to  call  an 
assembled  meeting,  the  Board  may  act 
upon  a  majority  of  concurring  votes  of 
its  members  cast  by  mail,  telegraph, 
telephone,  or  by  other  means  of 
communication;  Provided,  That  each 
member  receives  an  accurate,  full,  and 
substantially  identical  explanation  of 
each  proposition.  Telephone  votes  shall 
be  promptly  confirmed  in  writing.  All 
votes  shall  be  recorded  in  the  Board 
minutes. 

S  1210.326    Compeneatien  and 
relmburseinent. 

Board  members  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  reasonable  expenses  incurred  by 
them  in  the  performance  of  their  duties 
as  Board  members. 


S  1210.327 

The  Board  shall  have  the  following 
powers  subject  to  S  1210.363: 

(a)  To  administer  the  provisions  of 
this  Plan  in  accordance  with  its  terms 
and  conditions; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  conditions  of 
this  Plan; 

(c)  To  require  its- employees  to 
receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of 
this  Plan;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  Plan. 

S  1210.328    Dutiea. 

The  Board  shall,  among  other  things, 
have  the  following  duties: 

(a)  To  meet,  organize,  and  select  from 
among  its  members  a  president  and  such 
other  officers  as  may  be  necessary;  to 
select  committees  and  subcommittees  of 
board  members;  to  adopt  such  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable;  and  it  may  establish 
working  committees  of  persons  other 
than  Board  members. 

(b)  To  employ  such  persons  as  it  may 
deem  necessary  and  to  determine  the 
compensation  and  define  the  duties  of 
each;  and  to  protect  the  handling  of 
Board  funds  through  fidelity  bonds; 

(c)  To  prepare  and  submit  for  the 
Secretary's  approval,  prior  to  the 
beginning  of  each  fiscal  period,  a 
recommended  rate  of  assessment  and  a 
fiscal  period  budget  of  the  anticipated 
expenses  in  the  administration  of  this 
Plan,  including  the  probable  costs  of  all 
programs  and  projects;    . 

(d)  To  develop  programs  and  projects, 
which  must  be  approved  by  the 
Secretary  before  becoming  effective, 
and  enter  into  contracts  or  agreements, 
with  the  approval  of  the  Secretary,  for 
the  development  and  carrying  out  of 
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progruM  or  projects  of  iwoarck. 
dovilopMont  adwtiaiiig  or  promotioa. 
and  tW  poyeat  of  tke  cost*  thereof 
with  fuMb  ooMected  funtmaH  to  tUs 
Plan: 

(e)  To  keep  iniaMtae.  booki.  and 
rececds  whkh  clearly  reflect  aU  of  Ike 
acta  and  treaaactions  of  the  Board. 
MkMtoe  of  each  Board  neetiaf  thaU  be 
promptly  reported  to  the  Secretary: 

(H  To  prepare  and  aobaiit  to  the 
Secretary  such  reports  from  time  to  tioM 
as  may  be  prescribed  for  appropriate 
accounting  wtdi  respect  to  the  receipt 
and  disbursement  of  funds  entrusted  to 
the  Board: 

(g)  To  caase  the  books  of  the  Board  to 
be  audited  by  a  certified  public 
aceooniaBt  at  least  once  each  fiscal 
period,  and  at  such  other  tiaw  as  tha 
Board  may  deem  necessary.  The  report 
of  such  audit  shall  show  the  receipt  and 
expanditare  of  funds  coUected  porsuant 
to  this  part  Two  copies  of  catit  sach 
report  shall  be  furnished  to  the 
Secretary  and  a  copy  of  each  sack 
report  shall  be  made  avaitableat  ^ 
priBcipal  ofBce  of  the  Board  lor 
inspection  by  prodzicerB  and  handlers; 

(h)  To  investigate  violations  of  the 
Plan  and  report  Ika  raaaits  of  sack 
inveatigatioBa  to  the  Secretary  for 
appropriate  actioa  to  enfbroa  tha 
provisions  of  the  Plan; 

(i)  To  pariodicaUy  prepare,  naak* 
public,  and  make  aaailabla  to  producera 
and  handlers  reports  of  its  activities 
carried  out. 

U)  To  give  the  Sectetaiy  the  same 
notice  of  meetings  ol  the  Board  and  its 
mhraaunittoes  as  ia  ^vea  to  ite 
Bombers; 

(k)  To  act  as  interaiediary  between 
the  Secretary  and  any  producer  or 
handler. 

(1)  To  furnish  the  Sacretary  sach 
infonnation  as  the  Secretary  aiay 
request 

(m)  To  notify  watenaaloa  producers 
and  baadlert  of  all  Board  meetings 
through  press  releases  or  other  means; 

(n]  To  appoint  and  convene.  &om  time 
to  time,  working  committees  drawn  from 
producers,  handlers  and  the  public  to 
assist  in  the  development  of  research 
and  promotion  programs  for 
watermelons;  and 

(o)  To  develop  and  recommend  such 
rules  and  regulations  to  the  Secretary 
for  approval  as  may  be  necessary  for  the 
development  and  execution  of  programs 
or  projects  to  effectuate  the  declared 
purpose  of  the  Act 

Research  and  Promatkn 

11210.330    Foley  aftdob^Ktivac 

It  shall  be  the  policy  of  the  Beard  to 
carry  oat  an  eflective.  continuous,  and 


coordinatad  ptoysia  of  laaaarch. 
devefapraant  advartiaing,  aad 
prooKitian  ki  otdK  to: 

(a)  Strenftben  watcaaaie— ' 
competitive  position  in  the  mar 

(b|  Mailaia  and  axyand  axiitiag 
domestic  aad  foteifB  asarkats.  aad 

(c)  Oavelap  aaw  or  iapioved  aiarkets. 

It  shal  ha  diB  obiactf  aa  el  tha  Board  to 
carry  out  programs  and  piujixts  which 
will  provide  maximum  benefit  to  the 
watermelon  industry. 


and  carrying  out  of  research  and 
proasoHBa  and  pay  (or  the  costs  of  sach 
coartracts  or  agreeaiants  with  funds 
collected  patsaant  to  9 1210.341. 

F.npenses  and  Asaeaamants 


{12101331 

The  Board  skaU  devetop  and  submit 
to  the  Secretary  for  apfiroval  any 
programs  or  proiecta  aathorizad  in  fki» 
section.  Such  programs  or  prefect*  skaM 
provide  for 

(a)  The  establishment,  issaance, 
effectaation  and  admiaistratioa  of 
approfuiate  programs  or  profads  for 
advertisJDg  aad  other  sales  promotion  of 
wateraKtona  desigaad  to  strengthen  the 
position  of  tha  aratamatoa  indaitrj  in 
the  marketplace  and  to  maiwtaia. 
develop,  and  expand  markets  for 
watenaalcin; 

(b)  Establishing  and  cairjring  oot 
roBcarch  and  davakipaent  pio^cta  and 
stodies  to  tks  end  that  the  acqwisttkia  of 
kaowledpe  pertaiamg  to  walermekina  or 
their  eonaeniptiea  and  asa  may  be 
encouraged  or  expaaded.  or  to  tha  end 
that  the  marketing  and  use  of 
watemelons  may  be  ancoaraged. 
expanded,  improwed.  or  made  aaxa 
efficient:  Frevkkd  That  qaattty  control 
grade  staadaida.  supply  aianayent 
pro^aiaa  or  other  prograsM  that  womU 
otherwiae  liaiit  the  right  of  tha 
iodividaal  watermelon  producer  to 
produce  waterateloBS  skaU  not  be 
cooductad  under,  or  aa  a  ptft  ti,  this 
Plan: 

(€4  The  developBent  and  expaaatoa  of 
watarmeloo  sales  ia  forei^i  markets: 

(d)  A  prohibition  on  advertiaiBg  or 
other  promotion  progcams  that  aiaka 
any  reference  to  private  braad  naraea  or 
use  false  or  uawarranted  claims  an 
behalf  of  watarmelons  or  falsa  or 
unwarranted  statements  with  respect  to 
the  attributes  or  use  of  any  competing 
product; 

(e)  Periodk:  evaluation  by  the  Board  of 
each  program  or  project  authorized 
under  this  Plan  to  insure  that  each 
program  or  project  contributes  to  aa 
effective  aad  coordinated  program  of 
research  aad  pronsotka  aad  submission 
of  such  evakiation  to  the  Secretary.  If 
the  Board  or  tha  Secretary  finds  that  a 
propam  or  proiect  does  not  farther  the 
purposes  of  the  Act.  then  ^  Board  or 
the  Secretary  shall  terminate  such 
program  or  protect:  and 

(Q  The  BcMra  to  enter  into  contracts  or 
make  agreements  for  the  development 


S  1210.340 

(a)  Prior  to  the  beginning  of  each 
fiscal  period,  or  as  may  be  necessary 
thereafter,  the  Board  shall  prepare  and 
recommend  a  budget  on  a  fiscal  period 
basis  of  its  anticipated  expenses  and 
disbursements  in  the  administration  of 
this  Plan,  including  probable  costs  of 
research,  development  advertising,  and 
pronation.  The  Board  shall  also 
recommend  a  rate  of  assessment 
calculated  to  provide  adequate  funds  to 
defray  ite  proposed  expenditures  and  to 
provide  for  a  reserve  as  set  forth  in 

§  1210.344. 

(b)  The  Board  is  authorized  to  incur 
such  expenses  for  research, 
development  advertising,  or  promotion 
of  watermelons,  sudi  other  expenses  for 
the  administration.  maiaten«iice,  and 
functioning  of  the  Board  as  may  be 
authorized  by  the  Secretary,  and  any 
referendum  and  adaunistrative  costs 
incurred  by  the  Department  of 
Agriculture.  The  funds  to  cover  such 
expanses  shall  be  paid  from 
assessments  collected  pursuant  to 

S  1210.341. 

S  1210.341    Assassfnants. 

(a)  During  the  effective  period  of  this 
subpart  assessmenU  shall  be  levied  on 
all  watermelons  produced  and  all 
watermelons  first  handled  for 
consumption  as  human  food,  ^fa>  more 
than  one  assessment  on  a  producer  nor 
more  than  one  asaesaraent  oa  a  handler 
shall  be  made  on  any  lot  of 
watermeloDS.  The  haadkr  shaM  be 
assessed  an  equal  amount  on  a  per  aait 
basts  as  the  predocer.  if  a  person 
performs  both  prodncmg  and  handling 
functkais.  both  assessments  shaH  be 
paid  by  sach  person. 

(b)  Assessment  rates  shaU  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(fV  of  the  Act:  Provided.  That  the 
maxinMan  asaessoient  shatl  not  exceed 
taro  cents  per  hanckedweight  for 
producers  and  two  ceate  per 
hundredweight  for  handlers.  No 
assessments  shall  be  levied  on 
watermaloas  growrn  by  prodacer*  of  less 
than  five  acres  of  waleimelona. 

(c)  Each  handler,  as  defined,  is 
responsible  for  payment  to  the  Board  of 
both  the  producer's  and  the  hantfler's 
assesament  pursaant  to  regulattoos 
issued  hereunder.  The  handier  may 
coUect  producer  assessments  from  the 
producer  or  deduct  snch  assessments 
from  the  proceeds  paid  to  the  producer 
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on  whose  watermelons  the  assessments 
are  made.  The  handler  shall  maintain 
separate  records  for  each  producer's 
watermelons  handled,  including 
watermelons  produced  by  said  handler. 
In  addition,  the  handler  shall  indicate 
the  total  quantity  of  watermelons 
handled  by  the  handler,  including  those 
that  are  exempt  under  this  Plan,  and 
such  other  infonnation  as  may  be 
prescribed  by  the  Board. 

(d)  Assessments  shall  be  paid  to  the 
Board  at  such  time  and  in  such  manner 
as  the  Board,  vdth  the  Secretary's 
approval,  directs,  pursuant  to 
regulations  issued  hereunder.  Such 
regulations  may  provide  for  different 
handlers  or  classes  of  handlers  and 
different  handier  payment  and  reporting 
schedules  to  recognize  differences  in 
marketing  practices  or  procedures  used 
in  any  State  or  production  area. 

(e)  There  shall  be  a  late  payment 
charge  imposed  on  any  handler  who 
fails  to  remit  to  the  Board  the  total 
amount  for  which  any  such  handler  is 
liable  on  or  before  the  payment  due  date 
established  by  the  Board  under 
paragraph  (d)  of  this  section.  The 
amount  of  the  late  payment  charge  shall 
be  set  by  the  Board  subject  to  approval 
by  the  Secretary. 

(f)  There  shall  also  be  imposed  on  any 
handler  subject  to  a  late  payment 
charge,  aiT  additional  charge  in  the  form 
of  interest  on  the  outstanding  portion  of 
any  amount  for  which  the  handler  is 
liable.  The  rate  of  such  interest  shall  be 
prescribed  by  the  Board  subject  to 
approval  by  the  Secretary. 

(g)  The  Board  is  hereby  authorized  to 
accept  advance  payment  of  assessments 
by  handlers  that  shall  be  credited 
toward  any  amount  for  which  the 
handlers  may  become  liable.  The  Board 
shall  not  be  obligated  to  pay  interest  on 
any  advance  payment 

(h)  The  Board  is  hereby  authorized  to 
borrow  money  for  the  payment  of 
administrative  expenses  subject  to  (he 
same  fiscal,  budget  and  audit  controls 
as  other  funds  of  the  Board. 

(i)  The  Board  may  authorize  other 
organizations  to  collect  assessments  in 
its  behalf  with  the  approval  of  the 
Secretary.  Any  reimbursement  by  the 
Board  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 

§  1210342    Examptton  from  assassmant 

The  Board  may  exempt  watermelons 
used  for  nonfood  purposes  from  the 
provisions  of  this  Plan  and  shall 
establish  adequate  safeguards  against 
improper  use  of  such  exemptions. 


S  1210.343    Producer  and  hancHar  reftaida. 

Any  producer  or  handler  against 
whose  watermelons  an  assessment  is 
made  and  collected  under  this  Plan  and 
who  is  not  in  favor  of  supporting  the 
research,  development  advertising,  and 
promotion  program  provided  for  under 
this  Plan  shall  have  the  right  to  demand 
and  receive  from  the  Board  a  refund  of 
such  assessment  upon  submission  of 
proof  satisfactory  to  the  Board  that  the 
producer  or  handler  paid  the  assessment 
for  which  refund  is  sought.  Any  such 
demand  shall  be  made  personally  by 
such  producer  or  handler  on  a  form 
which  the  producer  or  handler  shall  sign 
and  within  a  time  period  prescribed  by 
the  Board  pursuant  to  regulations.  Such 
time  period  shall  give  the  producer  or 
handler  at  least  90  days  from  the  date  of 
collection  to  submit  the  refund  request 
form  to  the  Board.  Any  such  refund  shall 
be  made  within  60  days  after  demand 
therefor. 

S  1210.344    Operating  reserve. 

The  Board  may  establish  an  operating 
monetary  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  so  established;  Provided, 
That  funds  in  the  reserve  shall  not 
exceed  approximately  two  fiscal 
periods'  expenses.  Such  reserve  funds 
may  be  used  to  defray  any  expenses 
authorized  under  this  subpart. 

Reports,  Books,  and  Records 

§1210.350    Reports. 

Each  handler  shall  maintain  a  record 
with  respect  to  each  producer  for  whom 
watermelons  were  handled  and  for 
watermelons  produced  and  handled  by 
the  handler.  Handlers  shall  report  to  the 
Board  at  such  times  and  in  such  maimer 
as  the  Board  may  prescribe  by 
regulations  whatever  information  as 
may  be  necessary  in  order  for  the  Board 
to  perform  its  duties.  Such  reports  may 
include,  but  shall  not  be  limited  to,  the 
following  information: 

(a)  Total  quantity  of  watermelons 
handled  for  each  producer  and  by  the 
handler,  including  those  which  are 
exempt  under  this  Plan; 

(b)  Total  quantity  of  watermelons 
handled  for  each  producer  and  by  the 
handler,  on  which  the  producer 
assessment  was  collected; 

(c)  Name  and  address  of  each  person 
from  whom  an  assessment  was 
collected,  the  amount  collected  from 
each  person,  and  the  date  such 
collection  was  made;  and 

(d)  Name  and  address  of  each  person 
claiming  exemption  from  assessment 
and  a  copy  of  each  such  person's  claim 
of  exemption. 


f  1210.351    Books  and  records. 

Each  handler  subject  to  this  I^an  shall 
maintain,  and  during  normal  business 
hours  make  available  for  inspection  by 
employees  of  the  Board  or  Secretary, 
such  books  and  records  as  are 
necessary  to  carry  out  the  provisions  of 
this  Plan  and  the  regulations  issued 
thereunder,  including  such  records  as 
are  necessary  to  verify  any  required 
reports.  Such  records  shall  be 
maintained  for  two  years  beyond  the 
fiscal  period  of  their  applicability. 

9  1210.352    Confidential  treatmant 

(a)  All  infonnation  obtained  fi^m  the 
books,  records,  or  reports  required  to  be 
maintained  under  \\  1210.350  and 
1210.351  shall  be  kept  confidential  and 
shall  not  be  disclosed  to  the  public  by 
any  person.  Only  such  information  as 
the  Secretary  deems  relevant  shall  be 
disclosed  to  the  public  and  then  only  in 
a  suit  or  administrative  hearing  brought 
at  the  direction,  or  on  the  request  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  Plan:  Except 
that  nothing  in  this  subpart  shall  be 
deemed  to  prohibit: 

(1)  The  issuance  of  general  statements 
based  on  the  reports  of  a  number  of 
handlers  subject  to  this  Plan  if  such 
statements  do  not  identify  the 
infonnation  furnished  by  any  person;  or 

(2)  The  publication  by  direction  of  the 
Secretary  of  the  name  of  any  person 
violating  this  Plan  together  with  a 
statement  of  the  particular  provisions  of 
this  Plan  violated  by  such  person. 

(b)  Any  disclosure  of  confidential 
information  by  any  employee  of  the 
Board,  except  as  required  by  law,  shall 
be  considered  willful  misconduct 

Miscellaneous 

S  1210.360    Rigttt  of  the  Secretary. 

All  fiscal  matters,  programs  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Board  shall  be 
submitted  to  the  Secretary  for  approval. 

S  1210.361    Personal  lab«ty. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly  with  others, 
in  any  way  whatsoever  to  any  person 
for  errors  in  judgment  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member  or  employee,  except  for 
acts  of  dishonesty  or  willful  misconduct 

(1210362    tnfkianclng  govammant  actton. 
No  funds  collected  by  the  Board  under 
this  plan  shall  in  any  manner  be  used  for 
the  purpose  of  influencing  governmental 
policy  or  action,  except  for  making 
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recommendatiaa*  to  tiM  Secretary  a» 
provided  ia  this  subpart 


S  1210.969    guspsiwlen  or  tormhwitlon. 

(a]  Whenever  the  Secretary  finds  that 
this  Plan  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  Plan  or  such  provision 
thereof. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  the  Board  or  of 
10  percent  or  more  of  the  watermelon 
producers  and  handlers  to  determine  if 
watermelon  producers  and  handlers 
favor  termination  or  suspension  of  this 
Plan.  The  Secretary  shall  suspend  or 
terminate  this  Plan  at  the  end  of  the 
marketiog  year  whenever  the  Secretary 
determines  that  the  suspension  or 
termination  is  favored  by  a  ma}ority  of 
the  watermelon  producers  and  handlers 
voting  in  such  referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in 
production  or  handling  ^watermelons 
and  who  produced  or  handled  more  than 
50  percent  of  the  voluaw  of  watermeloas 
produced  or  handled  by  those  producers 
and  handlers  voting  in  the  referendum. 
For  purposes  of  this  section,  the  vote  of 
a  person  who  both  produces  and 
handles  watermelons  will  be  counted  as 
a  producer  vote  if  that  person  handles  50 
percent  or  less  of  that  person's  own 
production  during  a  representative 
period,  and  will  be  counted  as  a  handler 
vote  if  that  person  handles  more  than  50 
percent  of  that  person's  own  production 
during  a  representative  period.  Any  such 
referendum  shall  be  conducted  at  county 
extension  offices. 

I1210J64    Procaedbtoa  after  tenrinattoa 

(a)  Upon  the  termination  of  this  Plan, 
the  Board  shall  recooiBiend  not  more 
than  Bve  ot  its  okembers  to  the  Secretary 
to  serve  as  trustees  for  the  purpose  of 
Bquidating  the  afiairs  of  the  Board.  Sadi 
persons,  upon  designation  by  the 
Secretary,  shall  become  trustees  of  all 
funds  and  property  then  in  possession  or 
under  control  of  the  Board,  incinding 
daims  for  any  funds  unpaid  or  property 
not  delivered  or  any  other  claim  existing 
at  the  time  of  such  termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  suc:h  capacity  ontil 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obhgations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  9  1210.328(d): 

(3)  Ftoai  time-to-time  account  for  all 
receipts  and  dishuseaients  and  delhiw 
■11  property  oa  hand,  together  with  aH 
booics  and  records  of  the  Board  and  of 


the  trustees,  to  person  or  persons  as  the 
Secretary  may  direct:  and 

(4)  Upon  the  request  of  the  Secretary 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person  or  persons  full  title 
and  right  to  all  the  funds,  property,  and 
claims  vested  in  the  Board  or  the 
trustees  pursuant  to  this  section. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
section  shaU  be  subject  to  the  same 
obligation  imposed  upon  the  Board  and 
upon  the  tnutees. 

(d)  A  reasonable  effort  shall  be  made 
by  the  Board  or  its  trustees  to  return  to 
producers  and  handlers  any  residual 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation.  If  it  is 
found  impractical  to  return  such 
remaining  funds  to  producers  and 
handlers,  such  funds  shall  be  disposed 
of  in  such  manner  as  the  Secretary  may 
determine  to  be  appropriate. 

{1210^65    Effact  Of  termination  or 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
Plan  or  any  regulation  issued  pursuant 
thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shan  not 

(a)  Affect  or  waive  any  ri^t,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  whidi  may  thereafter  arise  in 
connection  with  any  provision  of  this 
Plan  or  any  regulation  issued 
thereimden  or 

(b)  Release  or  extinguish  any  violation 
of  this  Plan  or  any  regolation  issued 
thereunder  or 

(c)  Afiect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary,  or  of  any  other  person  with 
respect  to  any  such  violation. 

|121tJM    Separability. 

If  any  provision  of  this  Plan  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  drcunistance  is 
held  invalid,  the  validity  of  the 
reaoainder  of  this  Plan  or  applicability 
thereof  to  other  persons  or 
circumstances  shall  not  be  aSected 
thereby. 


S1M0.367 
Inventtone,! 

Any  patents,  copyrights,  inventions, 
product  Formulations,  or  pubHc^ons 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
Plan  shall  be  the  property  of  the  United 
States  government  as  represented  by  the 
Board.  Funds  generated  by  sad)  patents, 
copyrights,  inventions,  produd 
formulations,  or  publications  shall  be 
considered  income  subject  to  the  same 


fiscal,  budget,  and  audit  controls  as 
other  funds  of  the  Board.  Upon 
termination  of  this  part,  i  12ia364  shall 
apply  to  determine  the  disposition  of  all 
such  property. 

Signed  st  Washington.  DC,  on  May  SI. 

1989. 

)•  Ana  R.  Smith, 

Assistant  Secretary.  Marketiog  and 

Inspect iom  Services. 

[FR  Doc  89-13467  Filed  6-^-89:  B.-4S  am| 


FEDERAL  TRADE  COMMISSION 
16C»IPMt13 

Coopar  Rand  Corp.;  Prohibttad  Trade 
Practicea,  and  Afflnnative  Corrective 
Actione 

Aoatcv:  Federal  T^ade  Commission. 
action:  Consent  order. 


r:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  pn^bits.  among  other  things,  a 
New  York  maiiieter  of  consumer 
products  from  representing  that  any 
lighter-to-lighter  charger  will  restart  a 
discharged  battery  instantly  or  as 
quickly  as  jumper  cables,  or  from 
making  any  other  performance  claim  for 
the  product,  unless  respondent  can 
substantiate  such  claims.  In  addition, 
the  order  requires  respondent  to 
prominently  disclose  in  each 
advertisement  and  in  the  product 
instruction  insert  either  a  statement 
concerning  the  product's  limitations  or 
the  specific  length  of  time  needed  to 
recharge  a  battery. 

date:  Complaint  and  Order  issued  April 
18, 1989. » 

FOR  RIRTHER  INFORMATION  CONTACT 
Allen  HUe,  FTC/H-23aA.  Washington, 
DC  20580.  (202)  328-3122. 
SUPPLEMENTANV  MFORMATION:  On 
Wednesday.  February  8, 1989.  there  was 
published  in  the  Federal  Register,  54  FR 
6141,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Cooper 
Rand  Corporation,  for  the  purpose  of 
soliciting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit:  comments,  suggestions 
or  obfectiotts  regarding  the  proposed 
form  of  order. 


■  CoplM-af  dM  Coaipialnl  aarf  tiM  DacMoa  Mid 
Otder  ar«  avaibWe  from  the  CotmaiMkin't  IHibUc 
Reference  Bntnch.  H-lSa  Orti  STieet  S  Pemuytvania 
Avenue.  NW.  Wartili^lan.  IK  aMSa 


i 
^ 
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No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  in  disposition 
of  this  proceeding. 

The  prohibited  trade  practices  and/ or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  Or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly:  §  13.175  Quality  of  product 
or  service;  S  13.190  Results;  S  13.205 
Scientific  or  other  relevant  facts; 
S  13.250  Success,  use  or  standing. 
Subpart — Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  5  13.533-10 
Corrective  advertising:  S  13.533-20 
Disclosures;  §  13.533-45  Kfaintain 
records;  §  13.533-45{a)  Advertising 
substantiation;  §  13.533-45(k)  Records, 
in  general;  S  13.533-50  Maintain  means 
of  communication.  Subpart — 
Misrepresenting  Oneself  And  Goods: — 
Goods:  S  13.1590-20  Federal  Trade 
Commission  Act;  5  13.1715  Quality: 
§  13.1730  Results;  S  13.1740  Scientific  or 
other  relevant  facts;  S  13.1755  Success, 
use  or  standing. 

list  of  Subjects  in  1«  CFR  Part  IS 

Automobile  battery  chargers,  Battery 
chargers,  Trade  practices. 

Authority:  Sec.  6,  38StaL  7Z1;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5, 38  Stat  719,  as 
amended;  15  U.S.C.  45. 
Donald  S.  Claik, 
Secretary. 
[FR  Doc.  89-13581  Filed  6-7-89;  8:45  am] 

BtUJNG  COOE  B7SO-01-II 


RAILROAD  RETIflEMENT  BOARD 

20  CFR  Part  325 
RIN3220-AA45 

Registration  for  Railroad 
Unemployment  Benefits 

AOEMCV:  Railroad  Retirement  Board. 
ACTION:  Interim  final  rule. 


r:  The  Railroad  Retirement 
Board  (Board)  hereby  revises  Part  325  of 
its  regulations  under  the  Railroad 
Unemployment  Insurance  Act.  This 
revision  to  this  part  will  eliminate  the 
current  requirement  that  unemployed 
railroad  employees  register  in  person  at 
an  employment  office  at  seven-day 
intervals  as  a  condition  for  payment  of 
un€aq)loyment  benefits  and  would 
replace  diat  requirement  with  a 
provision  permitting  such  employees  to 
file  their  claims  for  unemployment 
benefits  by  mail. 


date:  This  rule  will  be  effectiYe  July  1, 
1989.  The  Board  will  consider  comments 
from  the  public.  Comments  must  be 
received  by  July  10, 1989. 
ADDRESS:  Office  of  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  IHinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  W.  Sadler,  General  Attorney, 
Bureau  of  Law,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago.  Illinois 
60611;  (312)751-4513  (FTS)  386-4513. 
SliPPLEMENTARY  INFORMATION:  Part  325 

of  the  Board's  regulations  have  required 
an  unemployed  railroad  employee  to 
register  in  person  at  an  employment 
office  at  weekly  intervals  in  order  to 
claim  unemployment  benefits  under  the 
Reiilroad  Unemployment  Insurance  Act 
The  employment  oSices  consist  mainly 
of  some  2500  railroad  offices  where  the 
railroads  have  employees  serving  as 
imemployment  daims  agents.  The 
agents  perform  their  duties  pursuant  to 
agreements  between  the  Board  and  each 
individual  railroad  employer. 

In  recent  years,  the  number  of 
unemplojrment  daims  agents  has 
declined  rcpidly  and.  as  a  result,  many 
unemployed  railroad  employees  are  no 
longer  able  to  register  at  their  usual 
place  of  employment  and  must  travel  a 
considerable  distance  to  find  another 
agent  to  take  their  daims.  To  ameliorate 
the  inconvenience  and  hardship  that 
thus  occurs  and  to  eliminate  the  burden 
entailed  by  in-person  reporting,  the 
Board  is  replacing  its  current 
registration  procedures  with  a  procedure 
that  allows  claims  for  unemployment 
benefits  to  be  filed  by  mail.  The  new 
registration  procedure  will  be  phased  in 
beginning  July  1, 1969.  In  the  initial 
phase-in  period  claimants  in  the 
geograf^iic  areas  serviced  by  the 
Board's  district  offices  in  Chicago, 
Illinois,  Decatur,  Illinois.  )oliet  Illinois, 
Detroit,  Michigan,  Indianapolis,  Indiana, 
Milwaukee,  Wisconsin,  and  Toledo, 
Ohio  will  file  applications  and  claims 
for  benefits  as  provided  in  the  amended 
Part  325.  Unemployment  claims  agents 
will,  where  available,  provide 
information  and  assistance  to  claimants, 
but  will  not  take  applications  and  claims 
from  claimants  in  the  area  serviced  by 
the  seven  district  offices. 

Claimants  in  geographic  areas  not 
serviced  by  the  seven  district  offices 
listed  above  will,  until  Septeml>er  1, 
1989,  continue  to  file  applications  and 
claims  in  accordance  with  the 
procedures  provided  in  Part  325  as  in 
effect  prior  to  July  1, 1989.  Accordingly, 
unemployment  daims  agents  wiU 
continue  to  take  ai^lications  and  daims 
for  benefits  during  this  two-month 
period.  Effective  Septemtier  1, 1969,  the 


new  mail-in  procedure  established  by 
the  amended  Part  325  will  be  effective 
for  all  applicatirns  and  claims  for 
benefits.  Unemployment  claims  agents, 
where  available,  will  provide 
information  and  assistance  to  claimants 
through  the  end  of  calendar  year  1989, 
but  will  not  take  applications  and 
claims. 

The  Board  is  also  adding  to  Part  325 
provisions  requiring  a  waiting  period 
before  benefits  are  payable  {proposed 
S  325.1(d)),  and  prepayment  verification 
of  claims  (proposed  S  325.6).  Such 
provisions  are  required  by  the  Railroad 
UnemplojTnent  Insurance  and 
Retirement  Improvement  Act  of  1988, 
Pub.  L  100-647. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  contemplated  by 
this  part  were  submitted  to  the  OfTicc  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  and 
have  been  approved  for  use  in  the  test/ 
phase-in  period  under  OMB  control 
number  3220-0166. 

List  of  Subieds  n  28  CFR  S25 

Railroad  employees.  Railroad 
unemployment  benefits. 

Title  20  CFR  Chapter  U,  Part  32S,  is 
revised  as  follows: 

PART  325-REQISTnATION  FOR 
RAILROAD  UMEMPLOYMENT 
BENEFITS 

Sec 

325.1  General. 

325.2  Procedure  for  registering  for 
unemployment  t)enefit«. 

325.3  Application  for  unemployment 
benefits  and  employment  service. 

325.4  Claim  for  unemployment  l>enefits. 

325.5  Death  of  employee. 

325.6  Verification  procedures. 
Aatliofity:  45  U.S.C.  362(i)  and  362(1). 

S32S.1    GaneraL 

(a)  Statutory  basis.  TTie  Railroad 
Un«nployment  Insurance  Act  (Act) 
provides  for  the  payment  of 
unemployment  benefits  to  qualified 
railroad  employees  for  days  of 
unemployment.  The  term  "day  of 
unemploiTnent"  is  defined  in  section  Vy) 
of  the  Act.  Section  12(i)  of  the  Act 
authorizes  and  requires  the  Board  to 
establish  a  procedare  by  which 
unemployed  employees  may  register  for 
unemployment  benefits  for  days  on 
which  they  are  tmemployed,  able  to 
work,  and  available  for  work  and  to  pay 
benefits  when  such  employees  have 
complied  with  the  Board's  procedures. 
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(b)  Day  of  unemployment.  The  amount 
of  unemployment  beneflts  payable  to  a 
qualifled  employee  will  be  computed  in 
accordance  with  section  2(a)  of  the  Act. 
Under  that  section,  benefits  are  payable 
to  a  qualified  employee  for  each  day  of 
unemployment  over  four  in  each 
registration  period,  generally  a  period  of 
14  consecutive  days,  in  a  benefit  year 
except  that  no  benefits  are  payable  for 
any  day  of  unemployment  during  the 
employee's  waiting  period  in  eadi 
benefit  year. 

(c)  RegiatraUon  period.  Except  for 
registration  periods  in  extended 
unemployment  benefit  periods,  a 
"registration  period"  means  a  period  of 
II  consecutive  days  beginning  with  the 
first  day  for  which  an  employee 
registers  following: 

(1)  flis  or  her  last  day  of  work,  or 

(2)  The  last  day  of  the  employee's  last 
preceding  registration  period,  and  with 
respect  to  which  the  employee  properly 
files  a  claim  for  benefits  on  such  form 
and  in  such  manner  as  the  Board 
prescribes. 

With  respect  to  an  extended  beneHt 
period,  each  of  the  successive  14-day 
periods  in  the  extended  unemployment 
benefit  period  is  a  registration  period. 

(d)  Waiting  period.  An  employee's 
first  registration  period  in  any  benefit 
year  is  his  or  her  waiting  period, 
provided  that  such  employee  has  at 
least  five  days  of  unemployment  in  such 
registration  period  and  has  complied 
with  the  requirements  of  this  part.  When 
the  Board  finds  that  an  employee's 
unemployment  is  due  to  a  stoppage  of 
work  because  of  a  strike  in  the 
establishment,  premises,  or  enterprise  at 
which  he  was  last  employed,  no  benefits 
are  payable  for  the  first  14  days  of 
unemployment  due  to  such  stoppage  of 
work.  For  subsequent  days  of 
unemployment  due  to  such  stoppage  of 
work,  benefits  shall  be  payable  for  days 
of  unemployment  in  excess  of  four 
during  any  registration  period  within  the 
same  benefit  year. 

(e)  Pay  for  time  lost  An  employee 
may  claim  unemployment  benefits  in 
accordance  with  this  part  even  though 
he  or  she  is  also  pursuing  a  claim  for 
pay  for  time  lost  or  other  remuneration. 
If  such  pay  is  awarded  to  the  employee 
with  respect  to  any  day  for  which  the 
Board  has  paid  him  or  her 
unemployment  benefits,  the  Board  will 
recover  the  amount  of  unemployment 
benefits  that  was  paid  for  any  day  or 
days  for  which  he  or  she  was  awarded 
pay  for  time  lost.  See  Part  322  of  this 
chapter.  It  is  the  employee's 
responsibility  to  tell  the  Board  that  he  or 
she  has  filed  or  intends  to  file  a  claim 
for  time  lost. 


S32S.2    ProMdur* for registadng for 


(a)  Registering  as  unemployed.  To 
claim  unemployment  benefits  for  any 
day.  an  employee  must  register  as 
unemployed  by  doing  the  following: 

(1)  Apply  for  unemployment  benefits 
and  employment  service  in  accordance 
with  §  325.3; 

(2)  File  a  claim  in  accordance  with 
§  325.4;  and 

(3)  Provide  any  other  information  that 
the  Board  needs  to  properly  adjudicate 
his  or  her  right  to  unemployment 
benefits. 

(b)  No  benefits  payable  without 
registration.  No  unemployment  benefits 
shall  be  paid  to  any  otherwise  qualified 
employee  with  respect  to  any  day 
claimed  as  a  day  of  unemployment,  and 
no  waiting  period  credit  shall  be 
allowed,  until  such  time  as  the  employee 
has  complied  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(c)  When  a  registration  period  may 
begin.  When  registering  for 
unemployment  benefits,  an  employee 
may  claim  benefits  for  any  calendar  day 
on  which  he  or  she  is  unemployed  and 
believes  himself  or  herself  to  be  eligible 
for  benefits.  A  registration  period  may 
begin  as  early  as  the  first  calendar  day 
on  which  an  employee  is  unemployed 
following  his  or  her  last  day  of  work 
even  though  such  first  calendar  day 
would  have  been  a  rest  day  if  the 
employee  had  not  become  unemployed. 
However,  a  registration  period  may  not 
begin  with  any  calendar  day  with 
respect  to  which  an  employee  has 
received  or  will  receive  remuneration. 

Example  1.  An  employee  whose  rest 
days  are  Saturday  and  Sunday  is  laid  oU 
on  Friday,  September  2  afrer  working 
his  regular  shift  on  that  day.  His  first  14- 
day  registration  period  could  start  as 
early  as  Saturday.  September  3.  A 
registration  period  starting  on 
September  3  would  end  on  September 
16.  If  he  continues  to  be  unemployed,  his 
next  registration  period  could  begin 
September  17  and  end  September  30, 
and  so  forth. 

Example  2.  An  employee  whose  rest 
days  are  Saturday  and  Sunday  is  laid  off 
on  Friday,  September  2,  but  he  decides 
to  take  two  weeks'  vacation  pay 
covering  days  through  Friday, 
September  16.  Because  he  will  have 
received  remuneration  for  days  through 
September  16,  his  claim  for 
unemployment  benefits  could  begin  on 
Saturday,  September  17,  if  he  continues 
to  be  luiemployed  after  his  vacation 
ends. 

Example  3.  An  employee  whose  rest 
days  are  Saturday  and  Sunday  is  laid  off 
on  Monday,  September  5,  after  working 
his  regular  shift  on  that  day.  His  first  14- 


day  registration  period  could  begin  on 
Tuesday,  September  6,  the  first  day  on 
which  he  was  unemployed  following  his 
last  day  of  work. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0166) 

S32SJ    AppWcatton  for  unwnptoymont 
bwwftta  and  employiMnt  MTvlco. 

(a)  Requirement.  An  imemployed 
employee  who  wishes  to  claim 
unemployment  benefits  shall  apply  for 
such  benefits  by  completing  the  form 
prescribed  by  the  Board  for  that 
purpose.  Such  form  shall  also  constitute 
an  application  for  employment  service. 
An  application  will  be  required  at  the 
beginning  of  each  period  of 
unemployment  in  a  benefit  year  unless: 

(1)  The  employee  filed  an  application 
for  an  initial  period  of  unemployment  in 
a  benefit  year  and  has  a  subsequent 
period  of  unemployment  within  the 
same  benefit  year;  or 

(2)  The  employee  had  filed  an 
application  for  benefits  for  a  period  of 
unemployment  that  began  in  the 
preceding  benefit  year  and  the  period  of 
unemployment  continued  into  the  next 
ensuing  benefit  year. 

In  either  of  these  circumstances,  the 
initial  application  will  be  treated  as  an 
application  for  days  in  the  subsequent 
period  of  unemployment  or  as  an 
application  for  days  in  the  next  ensuing 
benefit  year,  as  the  case  may  be. 

(b)  Purpose  of  application.  An 
application  for  unemployment  benefits 
and  employment  service  is  a  document 
that  serves  three  purposes.  First,  it 
identifies  an  employee  who  has  become 
unemployed  and  wishes  to  begin 
receiving  unemployment  benefits. 
Second,  it  assists  the  Board  in 
determining  whether  the  applicant  is  a 
qualified  employee  and  if  so,  whether 
any  of  the  information  reported  on  the 
application  affects  his  or  her  eligibility 
for  payment  of  benefits.  Third,  it  assists 
the  Board  in  placing  the  employee  in  any 
suitable  employment  that  may  be     - 
available. 

(c)  Time  for  filing  application.  An 
employee  may  deliver  or  mail  his  or  her 
application  to  any  Board  office,  but  such 
application  must  be  received  at  a  Board 
office  within  30  calendar  days  of  the 
first  day  that  the  employee  intends  to 
claim  as  a  day  of  unemployment.  For 
example,  if  an  employee  beccmies 
unemployed  on  October  31  and  intends 
to  claim  unemployment  benefits  for  days 
starting  November  1,  the  application 
must  reach  a  Board  office  no  later  than 
November  30.  If  the  application  is 
received  December  1,  the  employee  may 
not  be  paid  unemployment  benefits  for 
November  1  as  such  day  would  not  be 
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considered  as  a  "day  of  uneaipk>)rment". 
If  an  employee  returns  to  work  and  then 
becomes  unemployed  again  within  the 
same  benefit  year,  he  or  she  is  noK 
required  to  file  a  new  application  for 
benefits  and  employment  service  but 
need  only  contact  the  nearest  Board 
office  to  obtain  a  claim  form  and  file 
such  form  as  described  in  |  325.4. 
(d)  Extension  of  time  for  filing. 
Notwithstanding  paragraph  (c)  of  this 
section,  the  Board  will  consider  an 
application  for  unemployment  benefits 
as  timely  filed  if: 

(1)  The  employee  can  show  that  he  or 
she  made  a  reasonable  effort  to  file  the 
form  on  time  but  was  prevented  from 
doing  so  by  circumstances  beyond  his  or 
her  control:  provided,  however,  that  lack 
of  diligence,  forgetfulness  or  lack  of 
knowledge  of  the  time  limit  lor  applying 
shall  not  be  considered  to  be  a 
circumstance  beyond  the  employee's 
control;  and 

(2)  The  employee  files  an  application 
within  one  year  of  the  day  or  days  that 
he  or  she  claims  as  a  day  or  days  of 
unemployment. 

{  325.4    Claim  for  unwnptoyment  Iwnefits. 

(a)  Requirement  After  an  unemployed 
employee  has  applied  for  unemployment 
benefits  in  accordance  with  S  325.3,  he 
or  she  shall  claim  a  day  as  a  day  of 
unemployment  by  registering  with 
respect  to  such  day.  Registration  shall 
be  made  on  the  claim  form  provided  by 
the  Board  to  the  employee. 

(b)  Claim.  A  claim  for  unemployment 
benefits  shall  cover  a  period  erf  14 
consecutive  calendar  days.  Each  such 
14-day  period  shall  be  a  registration 
period.  An  enqiloyee  shall  provide  the 
information  called  for  by  the  claim  form 
and  shall  file  his  or  her  claim  in 
accordance  with  para^aph  (c]  of  this 
section. 

(c)  Time  for  filing.  A  claim  for 
unemployment  benefits  shall  be  filed  at 
any  Boanl  o^ce  no  later  than  15 
calendar  days  after  the  last  day  claimed 
or  15  calendar  days  after  the  date  on 
which  the  claim  form  was  mailed  to  the 
employee,  whichever  is  later.  In 
determining  whether  the  time  for  filing 
the  claim  may  be  extended,  the 
standards  set  forth  in  §  325.3(d]  shall  be 
applied.  None  of  the  days  included  in  a 
claim  that  is  not  timely  filed  shall  be 
considered  a  day  of  unemployment. 

(d)  Claim  for  new  period  of 
unemployment  An  employee  who  has 
complied  with  the  appUcation 
requirement  under  {  S2S.3  with  respect 
to  a  period  of  unemployment  in  a  benefit 
year,  and  who  again  becomes 
unemployed  in  the  same  benefit  year. 


need  not  file  a  new  api^ication  but  may 
initiate  a  claim  for  benefits  for  days  in 
such  aubsequent  period  by  calling  or 
visiting  tiie  nearest  district  office  of  the 
Board  to  request  a  daim  form.  Such 
request  shall  be  made  no  later  than  9 
calendar  days  after  the  first  day  for 
which  the  employee  wishes  to  claim 
benefits.  Upon  receipt  of  a  request  under 
this  paragraph,  the  district  office  shall 
provide  the  employee  with  a  claim  fonn 
which  shall  show  the  beginning  and 
ending  dates  of  the  registration  period 
covered  by  the  claim  form,  with  the  first 
day  shown  on  the  claim  form  being  no 
earlier  than  the  9th  day  before  the  date 
on  which  the  employee  requested  the 
claim  form,  unless  the  delay  may  be 
excused  by  applying  the  standards  set 
forth  in  (  32S.3(d). 

(e)  Delayed  claims.  If  an  employee 
makes  an  initial  application  and  claim 
for  benefits  in  accordance  with  diis  part 
but  does  not  cmtinue  to  file  ongoing 
claims  because  he  or  she  receives  an 
initial  determination  denying  his  or  her 
application  or  claim  for  benefits  and  if, 
upon  review,  the  denial  is  reversed  by 
an  appeals  referee  or  other  authorized 
reviewing  official,  the  employee  shall 
have  30  days  from  the  date  <rf  the  notice 
of  the  reversal  in  which  to  file  a  claim  or 
claims  for  benefits  for  the  days  that  he 
or  she  would  have  claimed  as  days  of 
unemployment  but  for  the  initial 
determination  denying  benefits.  The 
appeals  referee  or  other  reviewing 
official  as  appropriate,  shall  notify  the 
employee  of  the  30-day  time  limit 
imposed  by  this  paragraph.  An 
employee  whose  claim  for  benefits  has 
been  denied  may  continue  to  claim  any 
additional  day  or  days  for  which  he  or 
she  believes  that  he  or  she  is  eligible  for 
benefits. 

(f)  Claim  required  for  waiting  period. 
The  requirement  to  file  a  claim  for 
unemployment  benefits  includes  a 
requirement  to  file  a  claim  for  the  non- 
compensable  waiting  period  described 
in  S  325.1(d),  except  that  the  Director  of 
Unemployment  and  Sickness  Insurance 
may  waive  such  requirement  in 
connection  with  unemployment  resulting 
from  a  work  stoppage  or  other  labor 
dispute. 

(g)  Withdrawal  of  claim.  An  employee 
may  withdraw  his  or  her  claim  for 
unemployment  benefits  by  submitting  a 
written  statement  to  that  effect  and  by 
repaying  any  t>enefit8  paid  on  the  claim, 
unless  the  employee's  claim  was 
intentionally  false  or  fraudulent 

S  325.5    Deatti  of  employoo. 

If  an  employee  dies  before  filing  one 
or  more  of  the  required  forms,  the  form 
or  forms  may  be  filed  by  or  in  behalf  of 


the  person  or  persons  to  whom  benefits 
vronkl  be  payable  pursuant  to  section 
2(g)  of  ttie  Act.  Such  form  or  forms  shall 
be  filed  within  the  time  prescribed  in 
5  325.3.  Under  these  circumstances,  the 
word  "employee",  as  used  in  this  part, 
shall  include  the  individual  or 
individuals  by  or  in  behalf  of  whom  the 
form  is  filed. 

S  325.6    VorMcatioa  procMlurM. 

The  Board's  procedures  for 
adjudicating  and  processing 
applicatitms  and  cUims  for 
unemployment  benefits  filed  pMsaaat  !• 
this  part  will  include  botti  pre-payment 
and  post-payment  procedures  for 
verifying  the  validity  of  such 
applications  and  claims.  Such 
procediues  shall  be  designed  with  a 
view  to  obtaining  substantial  evidence 
as  to  the  days  of  unemployment  of  the 
employees  who  register  in  accordance 
with  this  part  The  verification 
procedures  shall  indode,  but  are  not 
hmited  to: 

(a)  Pre-payment  contacts  with 
railroad  employers,  otiliziag  data 
processing  techniques  to  the  extent 
feasible  so  as  not  to  delay  Hnduly  the 
payment  of  vaUd  daims:  and 

(b)  Computer  matching  programs  with 
state  agencies  or  other  entities  that  may 
have  relevant  data  concerning  non- 
railrosd  employment  and  benefit 
payments  under  state  unemployment 
compensation  laws. 

Dated:  May  3a  1980, 

By  Autliarity  of  tlie  Board. 
Beatrio*  Caeraki, 
Secretary  to  the  Board. 
(FK  Doc  a»-lSaB7  FiM  6^-89:  »:45  am) 
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DEPAfmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  PART  175 

(OeclMtlto.MF-01111 

Incflraol  Food  AddWvoa;  Adl««clvM 
and  Coaiponents  of  Coatings 

agency:  Food  and  Drug  Admintstratioa. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of 
poly(oxyprc^ylene}diaaHne  as  a 
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component  of  adhesives  in  food- 
pacltaging  applications.  This  action  is  in 
response  to  a  petition  filed  by  Union 
Camp  Corp. 

DATUK  Effective  June  8, 1989;  written 
objections  and  requests  for  a  hearing  by 
July  10. 1988. 

AOOMSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

pom  nmTNm  inanimation  contact: 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 

MurnMMiKMrMW  inrmmation:  In  a 
notice  published  in  the  Federal  Register 
of  May  28. 1988  (53  FR  19046).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4056)  had  been  filed  by  Union 
Camp  Corp..  P.O.  Box  2668,  Savannah, 
GA  31402.  proposing  that  {  175.105 
Adhesives  (21  CFR  175.105)  be  amended 
to  provide  for  the  safe  use  of 
poly(oxypropylene]diamine  as  a 
component  of  adhesives  in  food- 
packaging  applications. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  these  data  and 
material  establish  safety  of  the  level  of 
use  of  the  additive  in  adhesives  for  food- 
packaging  applications,  and  that  the 
regulations  should  be  amended  in 
S  175.105(c)(5)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  In  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  10. 1989.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 


thereto.  Bach  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  speciflc  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  SubjecU  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 

PART  175— INDIRECT  FOOD 
AOOmVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409.  72  Stat.  1784- 
1788  aa  amended  (21  U.S.C  321(8).  348);  21 
CFR  6,10  and  5.61. 

2.  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  under 
"Polyamides  derived  from  reaction  of 
one  or  more  of  the  following  acids  with 
one  or  more  of  the  following  amines:" 
two  new  entries  under  the  heading 
"Substances"  to  read  as  follows: 

I17S.108    Adheeivee. 

•        *        •        *        • 

(5)  *  •  • 


SubstanoM 


PoiyamdM  (tortvsd  (rom  rMcSon  o(  on>  or  more  cH 
the  following  adds  with  on*  or  mora  of  the  lolloow- 
Ing  amines:     .... 


Aminel: 
Poly(oxypropylenfl)<iaiTiin« 

(welgftt  wt9nQB 

molecular  wwight 

2010)  (CAS  Rea 

No.  9046-10-0). 
PoM(»<yP'opytbne)<tamtM 

(weight  average 

moleculer  weight 

440)  (CAS  Reg.  No. 

9046-10-0). 


Dated:  May  3a  1989. 
Frad  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doa  80-13576  Piled  6-7-89: 8:45  am] 

MLLMQ  COOC  41*0-01-11 


DEPARTMENT  OF  STATE 
OffIc*  of  Foreign  Missions 
22  CFR  Part  151 

RIN  140O-AA26 

(Final  Rule  Na  lOS-SSS] 

Compulsory  Liability  Insuranca  for 
Foreign  Missions  and  Personnel 

AOCNCV:  Office  of  Foreign  Missions, 

State. 

action:  Final  rule. 


;  The  Office  of  Foreign 
Missions  of  the  Department  of  State  is 
amending  22  CFR  151.4.  which  sets 
minimum  limits  of  liability  for  motor- 
vehicle  insurance  for  foreign  diplomatic 
missions  and  their  personnel,  llie 
minimum  limits  are  changed  from  "not 
less  than  $300,000  combined  single  limit 
for  all  bodily  injury  liability  and 
property  damage  liability  arising  from  a 
single  incident,"  to  "not  less  than 
$100,000  per  person  and  $300,000  per 
incident  for  bodily  injury  liability  and 
$100,000  per  incident  for  property 
damage  or  $300,000  combined  single 
limit  for  all  bodily  injury  liability  and 
property  damage  liability  arising  firom  a 
single  incident."  The  adequacy  of  the 
changed  minimum  limits  was  confirmed 
as  part  of  the  Study  and  Report 
concerning  the  Status  of  Individuals 
with  Diplomatic  Immunity  in  the  United 
States  presented  to  Congress  on  March 
18, 1988.  as  mandated  by  the  Foreign 
Relations  Authorization  Act  Fiscal 
Years  1988  and  1989,  section  137.  Pub.  L 
100-204.  The  changed  minimum  limits 
also  more  accurately  reflect  the  Office 
of  Foreign  Missions  practice  and  the 


availability  of  insurance  policies  since 
combined  single  limit  policies  are  not 
available  in  all  cases. 

EFFECTIVE  date:  June  8. 1989. 

FOn  FURTHER  INFORMATION  CONTACT:  E. 

Richard  Atkinson.  Senior  Operations 
Officer.  Office  of  Foreign  Missions.  (202) 
673-6266. 

SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Diplomatic  Relations  Act  required 
the  President  to  establish,  by  regulation, 
liability  insurance  requirements  to  be 
met  by  each  mission,  members  of  the 
mission  and  their  families,  and  those 
officials  of  the  United  Nations  who  are 
entitled  to  diplomatic  immunity.  The 
President  delegated  this  function  to  the 
Secretary  of  State,  who  issued 
regulations  on  May  21, 1979.  Congress 
amended  section  6  in  1983  to  substitute 
the  Director  of  the  Office  of  Foreign 
Missions  within  the  Department  of  State 
for  the  President,  and  added  the 
condition  that  the  liability  insurance 
requirements  "reasonably  be  expected 
to  afford  adequate  compensation  to 
victims." 

The  Director  of  the  Office  of  Foreign 
Missions  has  determined  that  an 
adequate  level  of  liability  insurance  is 
provided  by  policies  with  limits  of 
$100,000  per  person  and  $300,000  per 
incident  for  bodily  injury  and  $100,000 
per  incident  for  property  damage  or  of 
$300,000  combined  single  limit  for  all 
bodily  injury  and  property  damage  fi-om 
a  single  incident.  The  adequacy  of  these 
minimum  limits  was  confirmed  as  part 
of  the  Study  and  Report  concerning  the 
Status  of  Individuals  with  Diplomatic 
Immunity  in  the  United  States  presented 
to  Congress  on  March  18, 1988,  as 
mandated  by  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  1989,  section  137.  Pub.  L.  100-204. 
These  minimum  limits  also  reflect  the 
Office  of  Foreign  Missions  practice  and 
the  availability  of  insurance  policies 
since  combined  single  limit  policies  are 
not  available  in  all  cases. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  February  21, 1989 
(54  FR  7449).  Comments  received  were 
considered. 

list  of  Subjects  in  22  CFR  Part  151 

Aircraft,  Foreign  officials,  Insurance. 
Motor  vehicles.  Vessels. 

For  reasons  set  forth  in  the  preamble. 
Title  22.  Chapter  I  of  the  Code  of  Federal 
Regulations.  Part  151  is  amended  as  set 
forth  below: 

PART  151— (AMENDED] 

1.  The  authority  citation  for  Part  151 
continues  to  read  as  follows: 


Authority:  Sec.  6,  Diplomatic  Relations  Act 
(Pub.  L  95-393:  22  U.S.C.  254e]  as  amended 
(Pub.  L  96-164.  sec.  602;  22  U.S.C.  254e). 

2.  Section  151.4  is  revised  to  read  as 
follows: 

§  151.4    Minimum  limits  for  motor  vetiide 
Insurance. 

The  insurance  shall  provide  not  less 
than  $100,000  per  person  and  $300,000 
per  incident  for  bodily  injury  liability 
and  $100,000  per  incident  for  property 
damage  or  $300,000  combined  single 
hmit  for  all  bodily  injury  liability  and 
property  damage  liability  arising  from  a 
single  incident,  except  where  the 
Director  of  the  Office  of  Foreign 
Missions  grants  a  special  exception. 
lolin  Condayan, 

Acting  Director.  Office  of  Foreign  Missions. 
(FR  Doc  89-13585  Filed  6-7-89;  8:45  am) 

BOUNO  CODE  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD13  89-06] 

Temporary  Drawbridge  Operation 
Regulations;  Lake  Wasliington  Ship 
Canal,  Seattle,  WA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  At  the  request  of  the  City  of 
Seattle,  the  Coast  Guard  is  issuing  a 
temporary  rule  amending  the  regulations 
that  govern  the  operation  of  the 
Montlake  Bridge  across  the  Lake 
Washington  Ship  Canal,  mile  5.4.  at 
Seattle,  Washington.  This  temporary 
rule  extends  the  weekday  afternoon 
closed  period  by  one  half  hour  (3:30  p.m. 
to  6:00  p.m.  instead  of  the  present  4:(X) 
p.m.  to  6:00  p.m.)  and  allows  openings 
only  on  the  hour  and  half  hour  Monday 
through  Friday,  except  holidays  from 
12:30  p.m.  to  3:00  p.m.  and  6:00  p.m.  to 
6:30  p.m.  This  amendment  is  being  made 
to  evaluate  its  effect  on  both  vehicular 
and  waterway  traffic.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  temporary 
regulation  becomes  effective  on  July  10. 
1989,  and  terminates  on  September  8. 
1989.  Comments  must  be  received  by 
September  8. 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue.  Seattle,  Washington  98174- 
1067.  The  comments  and  other  materials 


referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
915  Second  Avenue,  Room  3564.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
John  E.  Mikesell.  Chief,  Bridge  Section. 
Aids  to  Navigation  and  Waterways 
Management  Branch,  (Telephone:  (206) 
442-5864). 

SUPPLEMENTARY  INFORMATION:  Persons 
affected  by  these  temporary  regulations 
are  invited  to  comment  on  their 
feasibility  and  impact  on  both  marine 
and  vehicular  traffic.  Comments  should 
include  observed  effects,  both  beneficial 
and  detrimental,  and  any  suggestions  for 
changes.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  the  bridge,  and  give 
reasons  for  concurrence  with,  opposition 
to,  or  any  recommended  changes  in,  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 

Drafting  Information 

The  drafters  of  this  notice  are:  John  E. 
Mikesell.  project  officer,  and  Lieutenant 
Deborah  K.  Sichram.  project  attorney. 

Discussion  of  the  Temporary 
Regulations 

This  temporary  rule  is  being  issued 
under  33  CFR  117.43  to  evaluate  the 
effects  of  requested  changes  to 
drawbridge  operating  regulations  for  the 
Lake  Washington  Ship  Canal.  33  CFH 
117.1051.  Based  upon  the  results  of  a  test 
conducted  by  the  City  of  Seattle  (City) 
in  1987,  the  City  requested  the  changes 
to  relieve  vehicular  traffic  congestion 
attributed  to  openings  of  the  Montlake 
Bridge.  Information  provided  by  the  City 
indicates  that  on  weekday  afternoons,  a 
combination  of  capacity  constraints  in 
the  Montlake  Corridor  and  high  traffic 
volumes  of  between  1800  and  2200 
vehicles  per  hour  (vph)  on  Montlake 
Boulevard,  generates  queues  of  traffic  in 
both  directions.  Openings  of  the 
Montlake  Bridge  during  this  period 
causes  further  reductions  in  traffic 
capacity.  With  a  traffic  volume  of  1600 
vph  it  takes  approximately  23  minutes 
for  the  queues  to  dissipate  and  at  1800 
vph  it  takes  55  minutes  to  dissipate. 
Multiple  openings  of  the  bridge  further 
lengthens  the  time  it  takes  for  queues  to 
dissipate.  The  greatest  number  of  bridge 
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openings  occur  during  th«  months  of  July 
and  August,  averaging  over  800  each, 
with  weekday  afternoon  openings 
averaging  1.3  per  hour.  The  average 
duration  of  bridge  openixtgs  is  sli^tly 
more  than  four  minutes  with  many  of  the 
openings  passing  multiple  vessels. 

The  impact  of  this  temporary 
regulation  on  vehicular  and  marine 
traffic  will  be  evahiated  to  determine 
whether  the  change  results  in 
substantial  improvements  in  vehicular 
tragic  without  undully  restricting  marine 
traffic.  Based  upon  the  results  of  our 
evahiatfoli,  the  temporary  regulation 
may  be  made  permanent  as  is,  modified, 
or  discarded. 

Bcooamic  Assessment  and  CertiflcatioB 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
poUcias  and  procedures  (44  FR 11034; 
February  28. 1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  it  unnecessary.  Tlw  test 
conducted  by  the  City  indicates  that  the 
temporary  r^nlation  should  reHeve 
vehicular  traffic  congestion  in  the 
Montlake  Corridor  without  causing 
unnacasaary  delays  to  navigation. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  SubiacU  in  S3  CFR  Part  117 

Bridges. 

Temporary  Regulations 

fai  consideration  of  the  foregoing.  Part 
117  of  Tide  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117-OfUWBRlOQE 
OPERATION  REQULATI0M8 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Audmrity:  33  U.S.C.  499;  48  CFR  1^  33 
CFR  lJ)5-l(g);  33  CFR  117.43. 

2.  Section  117.1061  is  amended  for  the 
the  period  July  la  1980.  through 
September  7. 1980  by  revising  the 
introductory  text  of  paragraplsid)  and 
adding  paragraph  (e)  to  read  as  follows. 

Note:  Because  this  Is  s  temporary  mie,  the 
folhmint  saendnent  will  not  be  ctxhfled  In 
the  Code  of  Federal  Regnlatioiw. 

flir.KMI   LakaWaahinQtonSMpCanaL 
•       *       •       •        • 

(d)  The  draws  of  the  Ballard  Bridge, 
mile  1.1.  Foment  Bridge,  mile  2j6,  and 


University  Bridge,  mile  4.3,  shall  open  on 
signal,  except  that: 
•        •        •        •        • 

(a)  The  draw  of  the  Montlake  Bridge, 
mile  5.2,  shall  open  on  signal,  exc^t 
that: 

(1)  The  draw  need  not  open  for  a 
period  of  up  to  10  minutes  after 
receivhig  an  opening  request,  if  needed 
to  pass  accumulated  vehicular  trafHc. 
However,  the  draw  shall  open  without 
delay,  when  requested  by  vessels 
engag^  in  towing  operations. 

(2)  Monday  through  Friday,  except 
Federal  Holidays,  fbr  any  vessel  or 
watercraft  of  less  than  14)00  gross  tons, 
unless  the  vessel  has  in  tow  a  vessel  of 
1,000  gross  tons  or  over 

(i)  The  draw  need  not  open  from  7 
a.m.  to  9  ajn.  and  3J0  pjn.  to  8  p.m. 

(ii)  From  12:30  p.m.  to  3:30  p.m.  and 
from  0  p.m.  to  6:30  p.m.,  the  draw  need 
open  only  on  the  hour  and  half  hour. 

(3)  Between  the  houra  of  11  p.m.  and  7 
a.m.  the  draw  shall  open  if  at  least  one 
hour  notice  is  given  by  telephone, 
radiotelephone,  or  otherwise  to  the 
drawtender  at  the  Fremont  Bridge. 

Dated:  23  May.  1969. 

R.B.Kramek. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coa»t  Guard  DittricL 

[FR  Doc  M»-13643  Piled  ft-Z-aSc  ftSS  aail 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPwtM 

Pacraiia  In  Maiinmiw  Fiiidaallila 
IntafMt  RatM  on  QuaranlMd 
Manufacturad  Horn*  Loans,  Homo  and 
CondomMiMi  Loww,and  Homo 
iinprovonioni  Loono 


■FMCTI¥I  OMTK  June  5, 1989. 


n  Department  of  Veterans 
Affaire. 
action:  Final  regulations. 


r.  The  Department  of  Veterans 
Affaire  (VA)  is  decreasing  the  maximum 
interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  receiit 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost 


PON  RMTN^  NVFOMMTIOM  OOWTACTt 

Mra.  Judy  Caden,  Loan  Gaaranty  Service 
(264),  Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420  (202-233-3042). 

SUPPLeMCNTARV  WirOMNATION:  The 

Secretary  is  required  by  section  1612(f), 
title  38,  United  States  Code,  to  establish 
maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
VA  as  he  finds  the  manufactured  home 
loan  capital  markets  demand.  Recent 
market  indicators — including  the  prime 
rate,  the  general  decrease  in  interest 
rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rales  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lerwiere 

-  and  investore  to  make  these  types  of  VA 
loans. 

The  Secretary  is  also  required  by 
section  1603(c).  title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicaton  similarly 
favor  reductions  in  the  maximum 

^interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assisi 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regalatory  FlexAiKty  Act/Exacntive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Ragtstar  (46  FR  26443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  ntade 
pursuant  to  chapter  37  of  title  38.  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.a  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  VA  finds  that 
they  are  not  "major  rules"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB,  VA  and 
the  Department  of  Housing  and  Urban 
Development  has  been  determined  to  be 
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adequate  to  satisfy  the  intent  of  this 
Executive  oftler  for  this  category  of 
regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers,  64.113, 64.114,  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Secretary  by 
sections  210(c),  1603(c)(1),  1811(d)(1)  and 
1812  (f)  and  (g)  of  title  38,  United  States 
Code. 

These  decreases  are  accomplished  by 
amending  \\  36.4212(a)  (1),  (2),  and  (3), 
and  36.4311  (a),  (b),  and  (c)  and 
36.4503(a),  title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  progr'ims — housing  and 
community  development,  Manufactiued 
homes.  Veterans. 

June  2, 1969. 

By  direction  of  the  Secretary. 
Anthooy  |.  Prindpi, 
Deputy  Secretary  of  Veterans  Affairs. 

38  CFR  Part  36,  Loan  Guaranty,  is 
amended  as  follows: 

PART  36— (AMENDEOl 

1.  In  §  36.4212,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  36.4212    Intsrast  rates  and  late  charges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1812  may 


not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  VA  prior  to  the  respective 
effective  date: 

(Authority:  38  U.S.C.  1812(f)) 

(1)  Effective  June  5, 1989, 12  V4  percent 
simple  interest  per  annum  for  a  loan 
which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2]  Effective  June  5, 1989. 12  percent 
simple  interest  per  annum  for  a  loan 
which  finances  the  purchase  of  a  lot 
only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  June  5, 1989, 12  percent 
simple  interest  per  annum  for  a  loan 
which  will  finance  the  simultaneous 
acquisition  of  a  manufactured  home  and 
a  lot  and/or  the  site  preparation 
necessary  to  make  a  lot  acceptable  as 
the  site  for  the  manufactured  home. 


2.  In  S  36.4311,  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 

S  36.4311    Intsrast  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  VA 
which  specify  an  interest  rate  in  excess 
of  10  per  centiun  per  annum,  effective 
June  5, 1989,  the  interest  rate  on  any 
home  or  condominium  loan,  other  than  a 
graduated  payment  mortgage  loan, 
guaranteed  or  insured  wholly  or  in  part 
on  or  after  such  date  may  not  exceed  10 
per  centum  per  annum  on  the  unpaid 
principal  balance. 

(Authority:  38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  VA 
which  specify  an  interest  rate  in  excess 
of  10  y4  per  centum  per  aimum,  effective 
June  5, 1989,  the  interest  rate  of  any 
graduated  payment  mortgage  loan 
guaranteed  or  insured  wholly  or  in  part 
on  or  after  such  date  may  not  exceed 
lOVi  per  centum  per  annum. 

(Authority:  38  U.S.C.  1803(c)(1)) 

(c)  Elective  June  5. 1989.  the  interest 
rate  on  any  loan  solely  for  energy 
conservation  improvements  or  other 
alterations,  improvements  or  repairs, 
which  is  guaranteed  or  insured  wholly 
or  in  part  on  or  after  such  date  may  not 
exceed  11 V4  per  centum  per  annum  on 
the  unpaid  principal  balance. 

(Authority:  38  U.S.C.  1803(c)(1)) 


3.  In  S  36.4503,  paragraph  (a)  is 
revised  as  follows: 

{  36.4503    Amount  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  \  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  VA  shall  bear  interest  at  the  rate  of 
10  percent  per  annum.  L.oans  solely  for 
the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  11  Vi  percent  per 
annum. 

(Authority:  38  U.S.C.  1811(d)(1)  and  (2){A)) 

•         •         *         •         * 

(FR  Doc.  89-13545  Filed  6-7-89:  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlniatration 

49  CFR  Part  571 

Anthropomorttplc  Teat  Dummiaa 

CFR  Correction 

In  Title  49  of  the  Code  of  Federal 
Regulations,  Parts  400  to  999,  revised  as 
of  October  1, 1988,  in  $  571.208,  standard 
208,  S5.1  introductory  text  appearing  on 
page  395  a  portion  of  the  text  was 
inaccurate.  It  should  read  as  follows: 

"S5.1  Vehicles  subject  to  S5.1  shall 
comply  with  either  S5.1(a)  or  S5.1(b),  or 
any  combination  thereof,  at  the 
manufacturer's  option;  except  that 
vehicles  manufactured  before 
September  1, 1990  that  comply  with  the 
requirments  of  S4.1.2.1(a)  by  means  not 
including  any  type  of  seat  belt  or 
inflatable  restraint  shall  comply  with 
S5.1(a)." 

The  line  of  asterisks  after  the 
introductory  text  should  be  removed. 
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TN«  Mction  o«  the  FEDERAL  REGISTER 
containe  notices  to  the  puMc  ct  the 
propoMd  inuance  of  rules  and 
regulMiona.  TTie  purpoee  of  theae  notices 
is  to  gKe  imarested  persona  an 
opportunNy  to  participate  m  the  rule 
malting  prior  to  the  adoption  o<  the  final 
rules. 


OEPARTMEMT  OF  AGRICULTURE 

Agricultural  Marttating  8«rvic« 

7Cra  Part  905 

[Deckel  No.  AO-M-AS;  FV-M-KU) 

OrangM,  Qrap«fruft,  TangarinM,  and 
TangalMQrown  in  Florkta;  Sacratary'a 
Dacliion  and  Rafaratidun)  Oidar  on 
Propoaad  FuiUmi  AntandnMnt  of 
Martcating  Agraamant  and  Oidar 

AOCNCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule  and  referendum 
order. 


:  This  decision  recommends 
further  amendment  of  Marketing 
Agreement  and  Order  No.  905  (7  CFR 
Part  905).  covering  oranges,  grapefruit. 
tangerines,  and  tangelos  grown  in 
Florida,  and  directs  that  a  referendum 
be  conducted  to  determine  if  the 
growers  of  these  fruits  favor  the  various 
amendment  proposals.  If  approved, 
these  proposals  would  amend  the 
provisions  of  the  marketing  agreement 
and  order  to:  (1)  Classify  Canada  and 
Mexico  as  export  markets  rather  than 
domestic  markets  as  they  are  now:  (2) 
define  the  Interior  District  and  the 
Indian  River  District  in  the  marketing 
orden  (3)  authorize  changing  the 
eligibility  requirements  for  grower 
members  on  the  Citrus  Administrative 
Committee;  (4)  authorize  the  committee 
to  borrow  money  to  fund  committee 
operations  in  emergency  situations;  and 
(5)  provide  for  the  conduct  of  periodic 
referenda  on  continuance  of  the  order 
every  six  years.  The  proposed 
amendmenta  are  designed  to  improve . 
the  administration  and  hmctioning  of 
the  marketing  agreement  and  order. 
OATK  The  representative  period  for  the 
purposes  of  the  referendum  herein 
ordered  is  May  1, 1968.  through  April  sa 
1989. 

pon  RMTHfii  mromiATiON  contact: 
Gary  0.  Rasmussen,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 


Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephone:  202-475-3918, 
or  John  R.  Toth.  Officer-in-Charge. 
Southeast  Marketing  Field  Office, 
Florida  Citrus  Building ,  500  3rd  Street 
NW.,  P.O.  Box  2276.  Winter  Haven. 
Florida  33883-2276,  telephone:  813-299- 
4770.  Copies  of  this  decision  may  be 
obtained  from  either  of  the  above  named 
Individuals. 

SUPPLEMCNTARV  INFONMATION:  Prior 

documents  in  this  proceeding:  Notice  of 
Hearing  issued  January  7, 1988.  and 
published  in  the  Federal  Register  [53  PR 
898,  January  14, 1988];  and 
Recommended  Decision  issued  February 
3, 1989,  and  published  in  the  Federal 
Register  (64  FR  6136,  February  8, 1989]. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  tfie 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

This  proposed  amendment  of  the 
order  was  formulated  on  the  record  of  a 
public  hearing  held  at  Lakeland.  Florida 
on  February  17, 1988,  to  consider  the 
proposed  farther  amendment  of 
Marketing  Agreement  and  Order  No.  905 
(7  CFR  Part  906)  regulating  the  handling 
of  oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida,  hereinafter 
referred  to  collectively  as  the  order.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601  etseq.),  hereinafter  referred 
to  as  the  Act,  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  The  Notice  of  Hearing 
contained  amendment  proposals 
submitted  by  the  Citrus  Administrative 
Committee  (committee),  which  locally 
administers  the  order.  Those  proposals 
pertained  to:  (1)  Classifying  Canada  and 
Mexico  as  export  marketa  rathdr  than 
domestic  markets  as  they  are  now;  (2) 
deHning  the  Interior  District  and  the 
Indian  River  District  in  the  marketing 
order  (3)  authorizing  changes  in  the 
eligibility  requirements  for  grower 
members  on  the  committee;  (4) 
authorizing  the  committee  to  borrow 
money  to  fund  committee  operations  in 
emergency  situations;  and  (5)  providing 
for  the  conduct  of  periodic  referenda  on 
continuance  of  the  order  every  six  years. 


The  notice  also  included  a  proposal  by 
the  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (Department), 
to  make  any  necessary  conforming 
changes. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  on  February 
3, 1989,  Filed  with  the  Hearing  Clerk. 
U.S.  Department  of  Agriculture,  a 
Recommended  Decision  containing  a 
notice  of  the  opportunity  to  file  written 
exceptions  thereto  by  March  10. 1989. 
The  committee,  the  Florida  Farm  Bureau 
Federation,  the  Indian  River  Citrus 
League,  and  Florida  Citrus  Packers  each 
filed  an  exception.  Their  conmients 
supported  the  proposals  and  requested 
completion  of  the  rulemaking  action  by 
September  1, 1989.  the  beginning  of  the 
1989-00  shipping  season. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  growers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000.  Small  agricultural  service 
firms,  which  includes  handlers  under  the 
marketing  agreement  and  order,  are 
defined  as  those  with  gross  annual 
revenues  of  less  than  $3,500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  in  the 
notice  of  hearing  to  present  evidence  on 
the  probable  regulatory  and 
informational  impact  of  the  proposed 
changes  on  small  businesses.  Marketing 
orders  and  rules  issued  thereunder  are 
unique  in  that  they  are  normally  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  RFA  and  the 
Act  are  compatible  with  respect  to  small 
entities. 

Approximately  100  shippers  of  Florida 
oranges,  grapefruit  tangerines,  and 
tangelos  are  regulated  under  the  order. 
A  minority  of  these  shippers  may  be 
classified  as  small  entities.  In  addition, 
there  are  approximately  13.000  orange. 
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grapefruit  tangerine,  and  taogelo 
growers  in  Florida.  The  majority  of  these 
growers  may  be  classified  as  small 
entities. 

The  proposed  amendments  to  the 
marketing  order  include  classifying 
Canada  and  Mexico  as  export  markets 
rather  than  domestic  markets  as 
currently  provided.  Such  a  change  is 
expected  to  result  in  expanded  Florida 
citrus  sales  by  permitting  shipment  of 
the  grades  and  sizes  of  fruit  more 
consistent  with  the  demand  and 
preferences  of  the  consumers  in  those 
markets,  thereby  benefitting  Florida 
citrus  growers  and  shippers.  This  change 
would  not  adversely  a^ect  small 
entities. 

The  proposal  to  make  the  Interior 
District  synonymous  with  Regulation 
Area  I  and  the  Indian  River  District 
synonymous  with  Regulation  Area  11 
would  facilitate  the  marketing  of  citrus 
through  the  use  of  commonly  used 
terms,  thus  benefitting  growers  and 
shippers.  This  change  would  not 
adversely  affect  small  entities. 

The  proposed  amendment  which 
would  authorize  the  committee  with  the 
approval  of  the  Secretary,  to  change  the 
eligibility  requirements  for  grower 
members  and  grower  alternate  mcmbCTS 
to  serve  on  the  committee,  would 
provide  a  means  to  increase  the  number 
of  qualified  growers  who  could  serve  on 
the  committee.  This  change  would  have 
no  adverse  affect  on  small  entities. 

The  proposed  amendment  to  pennit 
the  committee  to  boirow  money  in 
emergency  situations  would  provide  the 
committee  with  additional  flexitulity  in 
financtog  committee  operations  during 
such  emergency  situations,  and  tfaer^y 
benefit  growers  and  shippers  who 
operate  under  the  order.  Then  would  be 
no  adverse  effect  on  small  entities  due 
to  the  change. 

The  proposed  amendment  to  require  a 
continuance  refereadura  every  six  years 
would  provide  growers  the  opportimity 
to  periodically  vote  on  whether  the 
order  should  be  continued.  This  change 
would  not  adversely  aHect  small 
entities. 

All  of  the  proposed  amendments  set 
forth  in  this  document  are  designed  to 
enhance  the  administration,  operation 
and  functioning  of  the  order  and  shoukl 
result  in  an  overall  positive  economic 
impact  on  small  businesses. 

The  proposed  amendments  to  the 
order  would  have  no  significant  impact 
on  the  recordkeeping  and  reporting 
burdens  of  the  affected  industry. 
Moreover,  the  proposed  amendments 
(including  referenda  every  six  years] 
would  not  change  the  reporting  and 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980.  which 


have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  (Approval  No.  0581-0094). 

Findings  and  CoodusioBS 

Discussions  and  rulings  included  in 
the  discussions  of  the  material  issues, 
findings,  and  general  findings  of  the 
Recommended  Decision  set  forth  in  the 
Federal  Register  {54  FR  6136;  February  S, 
1989]  are  hereby  approved  and  adopted 
subject  to  the  following  modifications 
and  corrections: 

The  language  in  material  issue 
number  3  is  changed  to  correct  the 
following  typographical  and  printing 
errors:  (1)  The  word  "because"  in  the 
first  line  of  the  first  column  on  page  6139 
should  read  "became",  and  the  word 
"ordered"  in  the  fourteenth  line  of  the 
second  column  on  page  6139  should  read 
"offered".  In  addition,  the  language  in 
paragraph  (a)[4]  of  S  905.52  is  modified 
by  changing  "United  States"  to  read  "48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States"  to 
conform  with  the  recommended 
amendatory  changes  in  §  905.9. 

RuIiDgs  on  Exoeptioos 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recomniended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  hereby  denied. 

Annexed  hereto  and  made  part  hereof 
are  the  documents  entitled.  "Order 
Amending  the  Order,  As  Amended, 
Regulating  The  Handling  Of  Oranges, 
Grapefruit,  Tangerines,  And  Tangelos 
Grown  In  Florida"  and  "Marketing 
Agreement,  As  Further  Amended, 
Regulating  The  IHandling  Of  Oranges, 
Grapefruit  Tangerines.  And  Tangelos 
Grown  in  Florida."  These  documents 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

//  is  hereby  ordered  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  Hie  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
annexed  order  which  is  published  with 
this  decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 


procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et  seq],  to  determine 
whether  the  issuance  of  the  annexed 
order,  as  amended  and  as  hereby 
proposed  to  be  further  amended, 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  is  approved  or  favored 
by  growers,  as  defined  tmder  the  terms 
of  the  order,  who  were  engaged  in  the 
production  for  market  of  oranges, 
grapefruit,  tangerines,  and  tangelos  in 
the  production  area  in  Florida.  Ilie 
representative  period  for  such 
referendum  is  hereby  determined  to  be 
May  1. 1988.  through  April  3a  19aa 

The  agents  of  the  Secretar>  to  conduct 
such  referendum  are  hereby  designated 
to  be  John  R.  Toth  and  William  G. 
Pimental,  Southeast  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  Florida  Citrus  Building.  500 
3rd  Street  NW,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276,  telephone: 
813-299-4770,  and  Gary  D.  Rasmussen. 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456.  Room  2525-S, 
Washington.  DC  20090-6458;  telephone: 
202-475-3918. 

Order  Amending  the  Order,  As 
Amended.  Regulating  the  Handling  of 
Oranges,  Grapefruit  Tangerines,  and 
Tangelos  Grown  in  Florida  ' 

Findings  and  Determinations 

The  findings  and  determinatioos 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  inade  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto:  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  cx>nflict 
with  the  findings  and  determinations  set 
forth  herein. 

Findings  Upon  the  Basis  of  the  Hearing 
Record 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  upon  proposed 
further  amendment  of  the  marketing 


■  This  order  shall  aot  become  effective  unlea*  and 
until  the  requtremnits  of  g  900.14  of  tbe  rules  of 
practice  and  prooedure  govcmios  prnrffwfJmi  to 
formulate  marfcetiag  agreeiaeati  and  i 
order*  bava  been  b»L 


24580 


Federal  Regjgter  /  Vol.  54.  No.  109  /  Thursday.  June  8.  1989  /  Proposed  Rules 


agreement,  as  amended,  and  Order  No. 
905,  as  amended  (7  CFR  Part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida. 

Upon  the  basis  of  the  record  it  is 
found  that: 

General  Findings 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  fresh  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carryin^j  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  order,  as  amended  and  as 
hereby  further  amended,  prescribes,  so 
far  as  practicable,  such  different  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  difference  in  the 
production  and  marketing  of  fresh 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  the  production  area; 
and 

(5)  All  handling  of  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  the  production  area  defined  in 
the  order  is  in  the  current  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  Oranges,  Grapefruit. 
Tangerines,  and  Tangelos. 

Ordar  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  hereby 
amended,  as  follows: 

With  the  exception  of  a  conforming 
change  in  paragraph  (a)(4)  of  i  905.52, 
the  provisions  of  the  proposed 
marketing  agreement  and  order, 


amending  the  order,  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  February  3, 1989,  and 
published  in  the  Federal  Register  [54  FR 
6136,  February  8, 1989],  shall  be  and  are 
the  terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth  in 
full  herein. 

PART  905— ORANGES,  QRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 46  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  905.9  is  revised,  and 

8  905.52  is  amended  by  revising 
paragraphs  (a)(3),  (a)(4),  (a)(5).  and  (d) 
to  read  as  follows: 

S90S^    HandlaorsMp. 

"Handle  or  ship"  means  (a)  to  sell, 
consign,  deliver,  or  transport  fruit,  or  in 
any  other  way  to  place  fniit  in  the 
current  of  commerce  between  the 
production  area  and  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States;  and  (b)  to  export  fruit  from  any 
point  in  the  48  contiguous  States  and  the 
District  of  Columbia  of  the  United  States 
to  any  destination. 

9  905.S2    Issuance  of  regulations. 

(a)  •  •  • 

(3)  Limit  the  shipment  of  the  total 
quantity  of  any  variety  by  prohibiting 
the  shipment  thereof:  Provided,  That  no 
such  prohibition  shall  apply  to  exports 
or  be  effective  during  any  fiscal  period 
with  respect  to  any  variety  other  than 
for  one  period  not  exceeding  five  days 
during  the  week  in  which  Thanksgiving 
Day  occurs,  and  for  not  more  than  two 
periods  not  exceeding  a  total  of  14  days 
during  the  period  December  20  to 
January  20,  both  dates  inclusive. 

(4)  Provide  that  exports  of  any  variety 
shall  be  limited  to  grades  and  sizes 
different  from  the  grade  and  size 
limitations  applicable  to  shipments  of 
such  variety  in  the  48  contiguous  States 
and  the  District  of  Columbia  of  the 
United  States,  and  specify  condition 
requirements  for  such  variety;  and 

(5)  Fix  the  size,  capacity,  weight, 
dimensions,  marking,  or  pack  of  the 
container  or  containers  which  may  be 
used  in  the  shipment  of  fruit  for  export: 
Provided,  That  such  regulation  shall  not 
authorize  the  use  of  any  container  which 
is  prohibited  for  use  for  fruit  under  the 
provisions  of  Chapter  601  of  the  Florida 
Statutes  and  regulations  effective 
thereunder. 


(d)  Whenever  any  variety  is  regulated 
pursuant  to  paragraph  (a)(3)  of  this 
section,  no  such  regulation  shall  be 
deemed  to  limit  the  right  of  any  person 
to  sell,  contract  to  sell,  or  export  such 
variety  but  no  handler  shall  otherwise 
ship  any  fruit  of  such  variety  which  was 
prepared  for  market  during  the  effective 
period  of  such  regulation. 

3.  Section  905.15  is  revised  and 

§  905.16  is  amended  by  revising  the 
introductory  text  to  read  as  follows: 

§905.15    Regulation  Ares  I. 
"Regulation  Area  I"  is  defined  as  the 

"Interior  District",  and  shall  include  all 
that  part  of  the  production  area  not 
included  in  Regulation  Area  II. 

$905.16    Regulstion  Area  II. 

"Regulation  Area  11"  is  defined  as  the 
"Indian  River  District",  and  shall 
include  that  part  of  the  State  of  Florida 
particularly  described  as  follows: 

4.  Section  905.19  is  revised  to  read  as 
follows: 

S  905.19    EstatMistuncnt  and  memtMrsttip. 

(a)  There  is  hereby  established  a 

Citrus  Administrative  Committee 
consisting  of  at  least  eight  but  not  more 
than  nine  grower  members,  and  eight 
shipper  members.  Grower  members 
shall  be  persons  who  are  not  shippers  or 
employees  of  shippers:  Provided,  That 
the  committee,  with  the  approval  of  the 
Secretary,  may  establish  alternative 
qualifications  for  such  grower  members. 
Shipper  members  shall  be  shippers  or 
employees  of  shippers.  The  committee 
may  be  increased  by  one  non-industiy 
member  nominated  by  the  committee 
and  selected  by  the  Secretary.  The 
committee,  with  approval  of  the 
Secretary,  shall  prescribe  qualifications, 
term  of  office,  and  the  procedure  for 
nominating  the  non-industry  member. 

(b)  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
this  person  is  an  alternate. 

5.  Section  905.41  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

(c)  In  the  case  of  an  extreme 
emergency,  the  committee  may  borrow 
money  on  a  short  term  basis  to  provide 
funds  for  the  administration  of  this  part. 
Any  such  borrowed  money  shall  only  be 
used  to  meet  the  committee's  current 
fmancial  obligations,  and  the  committee 
shall  repay  all  such  borrowed  money  by 
the  end  of  the  next  fiscal  period  from 
assessment  income. 
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t.  Section  gO&SS  to  aasended  bf 
redesignatiiig  patagraph  (c)  as 
paragraph  Cd)  and  addiag  a  new 
paragraph  (c)  to  read  as  follows: 


(c)  The  Secretary  shall  conduct  a 
referendum  six  years  after  the  effective 
date  of  this  paragraph  and  every  sixth 
year  thereafter  to  ascertain  whedwr 
continuance  of  this  part  i«  favored  by 
producers.  The  Secretary  may  terminate 
the  provieions  of  this  part  at  the  end  of 
any  fiscal  period  in  whidi  the  Secretary 
ha«  found  tfiat  continoance  of  this  part 
is  not  favored  by  producers  who  during 
a  representative  period,  detennined  by 
the  Secretary,  have  been  engaged  in  the 
production  for  market  of  the  fruit  ia  the 
production  area.  Such  termination  shall 
be  announced  on  or  before  July  31  of  the 
flscal  period. 
•        *        •        •        • 

Dated:  June  1. 1989. 
Robert  Melland, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Service*. 

(FR  Doc.  89-13556  Filed  6-7-89:  8:45  araj 
BtUJHQ  CODE  J4IO-0>-II 


7  CFR  Pwls  921.  t22, 923  and  924 
[Docket  Ho.  FV-M-M4] 


Rata*  for  Specified  Marketing  Ordai* 

aocncy:  Agricultural  Mariceting  Service. 
USDA. 

ACTKMt  Proposed  rule. 


I  Tiiis  proposed  rule  wotnd 
authorize  expenditures  and  establish 
assessment  rates  under  Mariceting  Order 
Nos.  921, 922, 923  and  924  for  the  1989- 
90  fiscal  jrear  which  began  April  1, 1988. 
The  proposal  is  needed  for  the 
marketing  committees  established  under 
these  orders  to  hicnr  operating  expenses 
during  ttte  1989-90  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  would  facilitate 
program  operations.  Funds  to  administer 
these  programs  are  derived  from 
assessaents  on  handlers. 

DATC:  Comments  must  be  received  by 
Jane  19. 1969. 

aoowest;  Interested  persons  are  invited 
to  submit  written  comments  conoemmg 
this  proposed  rale  to:  Docket  Clerk,  Fhiit 
and  Vegetable  Division,  AMS,  USDA. 
P.O.  Box  96456.  Room  2S25-S, 
Washington,  DC  20000-6466.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 


business  hours.  All  comnients  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

roR  FURTHER  informahon  contact: 
Gary  D.  Rasnrassen.  Maiketing 
Specialist,  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMa  USDA.  PiL 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456:  telephone:  (202)  475- 
3918. 

SUPRLEMENTARY  MFORMMTION:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Nos. 
921  (7  CFR  Part  921)  regulating  the 
handling  of  fresh  peaches  grown  in 
designated  counties  in  Washington;  922 
(7  CFR  Part  922)  regulating  the  handling 
of  apricots  grown  in  designated  counties 
in  Washington;  923  (7  CFR  Part  923) 
regulating  the  handling  of  cherries 
grown  in  designated  counties  in 
Washington;  and  924  (7  CFR  Part  924) 
regidating  the  handling  of  fresh  prunes 
grown  ia  designated  counties  in 
Washington  and  in  Umatilla  County. 
Oregon.  These  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  die  Act 

This  proposed  rale  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AN^)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  soaall  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  sudi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  bodi  statutes  have  smell  entity 
orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  Washington  peaches.  60  handlers  of 
Washington  apricots,  85  handlers  of 
Washington  cherries,  and  40  handlers  of 
Washington-Oregon  prunes  subject  to 
regulation  under  their  respective 
marketing  orders,  and  approximately 
390  Washington  peach  producers,  190 
Washington  apricot  producers,  1,115 
Washington  cherry  producers  and  375 
Washington-Oregon  prune  producers  in 
their  respective  production  areas.  Small 


agricuhurai  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agrioiltural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Each  marketing  order  administered  by 
the  U.  S.  Department  of  Agriculture 
(Department)  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  tlie  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each  marketing 
committee  and  submitted  to  the 
Department  for  approvaL  Tlie  members 
of  the  marketing  committeet  are 
handlers  and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  Personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
each  marketing  committee  is  derived  by 
dividing  anticipated  expenses  by  the 
expected  shipments  of  the  commodity 
(in  tons).  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committees'  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have)  funds  to  pay  their  expenses. 

The  Stone  Fruit  Executive  Conunittee 
(SPEC)  met  on  April  13. 1989,  and 
unanimously  recoounended  1969-90 
fiscal  year  expenditures  and  assessment 
rates  for  Marketing  Order  Nos.  921,  922. 
923.  and  924.  The  SFEC  is  made  up  of 
officers  of  the  marketing  committees 
established  under  these  orders. 

Expenditures  of  $18,615  for  the 
Washington  Fresh  Peach  Marketing 
Committee  and  an  assessment  rate  of 
$2.00  per  ton  of  peaches  shipped  under 
MX).  921  were  recommended  by  the 
SFEC.  In  comparison.  1988-89  budgeted 
expenditures  were  $18,378  and  the 
assessment  rate  was  $1.20  per  ton. 
Assessment  income  for  the  1989-90 
fiscal  year  is  estimated  at  $22,000  based 
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on  a  crop  estimate  of  11,000  tons  of 
peaches. 

The  SPEC  recommended  expenditures 
of  S6.942  for  the  Washington  Apricot 
Marketing  Committee  and  an 
assessment  rate  of  $3.00  per  ton  of 
apricots  shipped  under  M.O.  922.  In 
comparison,  198S-89  budgeted 
expenditures  were  $6,970  and  the 
assessment  rate  was  $2.00  per  ton. 
Assessment  income  for  the  1989-90 
Hscal  year  is  estimated  at  $3,000  based 
on  a  crop  estimate  of  1,000  tons  of 
apricots.  Committee  reserve  funds  are 
available  to  cover  the  anticipated  $3,942 
deficit  for  the  1989-«0  fiscal  year. 

Expenditures  of  $98,503  for  the 
Washington  Cherry  Marketing 
Committee  and  an  assessment  rate  of 
$3.00  per  ton  of  cherries  shipped  under 
M.O.  923  were  recommended.  In 
comparison,  1988-89  budgeted 
expenditures  were  $97,210  and  the 
assessment  rate  was  $2.00  per  ton. 
Assessment  income  for  the  1989-90 
fiscal  year  is  estimated  at  $135,000 
based  on  a  crop  estimate  of  45,000  tons 
of  cherries. 

Finally,  the  SPEC  recommended 
expenditures  of  $17,490  for  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  and  an 
assessment  rate  of  $2.00  per  ton  of 
prunes  shipped  under  M.O.  924.  In 
comparison,  1988-89  budgeted 
expenditures  were  $17,342  and  the 
assessment  rate  was  $1.00  per  ton. 
Assessment  income  for  the  198&-90 
fiscal  year  is  estimated  at  $18,000  based 
on  a  crop  estimate  of  9,000  tons  of 
prunes. 

The  committees'  proposed  1989-90 
fiscal  year  budgets  are  similar  in  scope 
and  size  to  those  approved  for  1988-89. 
The  recommended  expenditures  are  for 
program  administration,  prune  research 
and  cherry  market  development. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  levels  of  expenses  and  assessment 
rates  for  these  programs  should  be 
expedited.  The  committees  established 
under  these  programs  need  to  have 
sufficient  funds  to  pay  their  expenses. 


which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Parts  921, 922, 
923  and  824 

Marketing  agreements  and  orders. 
Peaches,  Apricots,  Cherries,  Prunes, 
Washington,  Oregon. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR 
Parts  921, 922, 923  and  924  be  amended 
as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  921, 922, 923  and  924  continues  to 
read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  e01-«74. . 

PART  921— FRESH  PEACHES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON 

2.  A  new  S  921.228,  is  added  to  read  as 
follows: 

1 921.228    ExptfWM  and  HMStment  rate. 

Expenses  of  $18,615  by  the 
Washington  Fresh  Peach  Marketing 
Conunittee  are  authorized,  and  an 
assessment  rate  of  $2.00  per  ton  of 
assessable  peaches  is  established  for 
the  fiscal  year  ending  March  31, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

3.  A  new  9  922.228  is  added  to  read  as 
follows: 

8  922.228    Exp«nM«  and  asacsMfwnt  rate. 

Expenses  of  $6,942  by  the  Washington 
Apricot  Marketing  Committee  are 
authorized,  and  an  assessment  rate  of 
$3.00  per  ton  is  established  for  the  fiscal 
year  ending  March  31, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

4.  A  new  S  923.229  is  added  to  read  as 
follows: 

i  923.229    Exp«n«««  and  asaManwHt  rate. 

Expenses  of  $98,503  by  the 
Washington  Cherry  Marketing 
Committee  are  authorized,  and  an 
assessment  rate  of  $3.00  per  ton  is 
established  for  the  fiscal  year  ending 
March  31, 1990.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 


PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN> 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

5.  A  new  8  924.229  is  added  to  read  as 
follows: 

9  924.229    Expan— s  and  aasManMnt  rate. 

Expenses  of  $17,490  by  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $2.00  per  ton 
of  assessable  prunes  is  established  for 
the  fiscal  year  ending  March  31, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  2, 1989. 
William  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(FR  Doc.  89-13558  Filed  6-7-89;  8:45  am) 
MLUNO  COOC  MIO-Oa-M 


7  CFR  Part  946 

[Docket  Na  FV-89-030-PR] 

Irish  Potatoes  Grown  In  Washington; 
Proposed  Amendment  to  Elmlnala 
Exemption  for  YeRow  Fleshed 
Potatoes  and  Require  Potatoes 
Exported  In  SO-Pound  Cartons  to  be  at 
Least  U.S.  No.  1  Grade 

aqency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

SUIMMARY:  This  proposed  rule  would 
eliminate  current  provisions  of  the 
Washington  potato  handling  regulation 
which  exempt  yellow  fleshed  potatoes 
from  grade,  size,  pack,  maturity  and 
inspection  requirements.  It  would  also 
require  potatoes  exported  in  50-pound 
cartons  to  be  at  least  U.S.  No.  1  grade. 
The  objectives  of  these  actions  are  to 
uphold  the  quality  image  of  the 
Washington  State  potato  industry  in 
domestic  markets  and  to  provide  a 
means  by  which  foreign  buyers  could 
obtain  a  high  quality  product  when 
purchasing  Washington  State  potatoes. 

DATE:  Comments  must  be  received  by 
June  19, 1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal  to:  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
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number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  telephone  (202)  447- 
2431. 

SUFPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  113  and  Marketing  Order  No.  946  (7 
CFR  Part  946),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  the  State  of  Washington.  The 
marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Washington  State  potatoes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  490  producers  in  the 
production  area.  The  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Washington  State  potatoes  may  be 
classified  as  small  entities. 

In  1988,  Washington  State  potato 
production  totalled  63.25  million 
hundredweight  (cwt.).  and  a  record  high 
yield  of  550  cwt.  per  acre  was  attained. 
Approximately  87  percent  of 
Washington  potatoes  produced  are 
processed,  and  the  remaining  13  percent 
is  shipped  to  fresh  market  outlets.  Fresh 
shipments  of  the  1988-89  Washington 
State  potato  crop  to  date  are  running 


slightly  ahead  of  last  season's  level.  As 
of  April  14, 1989,  fresh  potato  shipments 
amounted  to  6,413.376  cwt.  compared  to 
6,295,484  cwt.  at  the  same  time  last  year. 

In  1988,  total  harvested  potato  acreage 
in  Washington  State  amounted  to 
115,000  acres.  About  88  percent  of 
potato  acreage  was  planted  to  long 
varieties,  such  as  the  Russet  Burbank, 
Norgold  Russet  and  Norkotah  Russet. 
The  remaining  12  percent  was  divided 
between  round  white  and  round  red 
varieties,  and  this  percentage  has 
increased  in  recent  years. 

Since  1987,  increases  have  been 
particularly  significant  for  yellow 
fleshed  varieties,  which  are  generally 
classified  as  a  round  white  type  potato 
due  to  their  shape  and  skin  color.  The 
State  of  Washington  Potato  Committee 
(committee)  projects  that  yellow  fieshed 
potato  planted  acreage  exceeds '1,000 
acres  this  season. 

The  handling  requirements  for  fresh 
Washington  potatoes  are  specified  in 
9  946.336  (53  FR  8143,  March  17, 1988,  as 
amended  in  53  FR  21794,  June  10, 1988). 
Current  requirements  for  round  potatoes 
specify  that  they  be  shipped  under  the 
following  conditions.  Round  potatoes 
must  grade  at  least  U.S.  No.  2  and  must 
have  a  minimum  diameter  of  iVs  inches 
(47.6  mm)  except  red  skinned  potatoes 
that  are  one  inch  in  diameter  may  be 
shipped  if  they  otherwise  grade  at  least 
U.S.  No.  1.  Furthermore,  the  maturity 
requirement  for  round  potatoes  is  that 
they  shall  not  be  more  than  "moderately 
skinned."  Currently,  the  handling 
regulation  exempts  non-white  fieshed 
potatoes  and  export  shipments  from 
these  handling  requirements. 

This  proposed  rule  would  eliminate 
the  current  exemption  for  yellow  fieshed 
potatoes  and  would  require  potatoes 
exported  in  50-pound  cartons  to  be  at 
least  U.S.  No.  1  grade.  These  changes 
were  unanimously  recommended  by  the 
committee  to  become  effective 
beginning  with  the  1989-90  season 
which  commences  July  1, 1989. 

Prior  to  1987,  no  distinction  was  made 
between  white  and  non-white  fleshed 
potatoes,  and  all  were  required  to  meet 
the  grade,  size.  pack,  maturity  and 
inspection  requirements  of  the  handling 
regulation.  Additionally,  handlers  were 
required  to  pay  assessments  on  all  fresh 
potatoes.  In  May  1987,  an  exemption 
from  these  handling  requirements, 
published  at  52  FR  15489  was  provided 
for  non-white  fieshed  potato  varieties 
because  very  few  potatoes  of  this  type 
were  being  produced,  and  such  potatoes 
were  generally  marketed  in  different 
outlets  than  white  fieshed  potatoes. 
Supplies  of  yellow  fieshed  potatoes  in 
commercial  fresh  outlets  are  increasing, 
however,  due  to  increasing  production 


and  consumer  acceptance.  Currently, 
yellow  fleshed  potatoes  are  being  sold 
to  grocery  and  restaurant  outlets  in 
which  they  compete  with  round,  white 
fieshed  potatoes. 

Based  on  an  approximate  yield  of  400 
cwt.  per  acre  and  estimated  planted 
acreage  of  1,000  acres,  Washington  State 
production  of  yellow  fieshed  potatoes 
could  be  as  much  as  400,000  cwt.  during 
the  1989  season.  Because  the  production 
of  yellow  fieshed  potatoes  has  increased 
and  these  potatoes  are  now  competing 
directly  with  white  fleshed  potatoes  in 
commercial  fresh  markets,  the 
committee  unanimously  recommended 
that  yellow  fleshed  potatoes  be  required 
to  meet  the  handling  requirements  set 
for  round  variety  potatoes.  These 
requirements  are  that  potatoes  grade  at 
least  U.S.  No.  2  and  be  at  least  1% 
inches  in  diameter. 

Most  of  the  round  type  potatoes  that 
are  grown  in  Washington  and  shipped  to 
fresh  market  outlets  are  red-skinned 
varieties.  To  provide  handlers  with  the 
opportunity  to  satisfy  increased 
consumer  demand  for  small-sized 
potatoes  of  this  type,  the  current 
handling  regulation  provides  that  round, 
red-skinned  potatoes  that  are  one  inch 
in  diameter  may  be  shipped  if  they 
otherwise  grade  at  least  U.S.  No.  1. 

The  committee  reconmiended  that  a 
cofli^arable  reduced  size  requirement  be 
provkifid-ft)r  yellow-fleshed  potatoes, 
even  though  such  potatoes  are  white- 
skinned.  Since  these  potatoes  are  a 
relatively  new  item  available  ftom 
Washington,  the  committee  believes  that 
shippers  should  be  provided  with 
maximum  flexibility  in  marketing 
yellow-fleshed  potatoes.  Accordingly, 
the  proposal  provides  that  yellow- 
fieshed  potatoes  that  are  one  inch  in 
diameter  may  also  be  shipped  if  they 
otherwise  grade  at  least  U.S.  No.  1. 

The  committee  believes  that  this 
action  should  help  maintain  the  quality 
image  of  the  Washington  State  potato 
industry.  Other  non-white  fieshed 
varieties,  such  as  purple  or  blue  fleshed, 
would  continue  to  be  exempt  because 
very  few  of  these  potatoes  are  being 
produced,  and  such  potatoes  are  a 
specialty  crop  and  generally  do  not 
directly  compete  with  white  fleshed 
potatoes.  In  addition,  blue  or  purple 
fleshed  potatoes  are  customarily 
marketed  in  different  outlets  than  white 
and  yellow  fleshed  potatoes. 

Exports  of  Washington  potatoes  have 
increased  considerably  since  the  earlv 
1980's.  Fresh  potato  exports  from 
Washington  State  in  1981  amounted  to 
about  420.000  cwt.  In  1988.  fresh  potato 
exports  exceeded  590.000  cwt.  A  record 
high  of  about  665.000  cwt.  was  reached 
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in  198a  Pretb  potato  txports  in  1987 
were  about  560,000  cwt.  and  h«d  an 
estimated  value  of  tia383.00a 
Dettinatiana  for  these  potatoes  incloded 
Mong  Kong.  Sweden  and  Singapore. 
Poesibly  the  greatest  potential  for  export 
market  expanaion  ties  In  the  Pacific  Rim 
countries. 

Currently,  export  shipments  of 
potatoes  are  exempt  from  the 
requirements  of  the  handling  regulation. 
To  provide  a  means  by  which  foreign 
buyers  can  continue  to  obtain  high 
quahty  when  purchasing  Washington 
State  potatoes,  the  committee 
unanimously  recomnwnded  that  all 
potatoes  exported  in  50-pound  cartons 
be  required  to  be  at  least  U.&  No.  1 
grade.  This  export  pack  requirement  is 
similar  to  the  domestic  pack 
requirement  which  requires  potatoes 
packed  in  50-pound  cartons  to  be  at 
least  VS.  No.  1,  except  that  an 
additional  tolerance  for  internal  defects 
is  provided  for  domestic  shipments. 
These  cartons  are  regarded  as  a 
premium  pack  and  are  the  container 
most  often  used  for  export  shipments. 
Shippers  would  continue  to  be  able  to 
fill  specific  orders  for  tower  quality 
potatoes  by  packing  them  in  other  than 
50-pound  cartons,  since  only  potatoes 
packed  in  such  cartons  would  t>e 
required  to  meet  this  minimum  quality 
requirement  This  action  should  result  in 
increased  purchases  and  improve 
returns  to  growers. 

Other  exemptions  currently  provided 
would  be  unchanged.  The  grade,  siae, 
maturity,  and  pack  requirements  are  not 
applicable  to  shipments  of  potatoes  for 
livestock  feed,  charity,  seed,  prepeeling. 
or  other  processing.  Shipments  to  these 
outlets  are  also  free  from  inspection 
requirements. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1037 
requires  that  when  certain  domestically 
produced  commodities,  including  Irish 
potatoes,  are  regulated  under  a  Federal 
marketing  order,  fanports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  hnported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area.  Since  yellow 
fleshed  potatoes  are  generally 
coBsideted  to  be  a  roond  white  type, 
imported  yellow  fleshed  potatoes  are 
required  to  meet  the  same  quality  and 


siie  requirements  set  for  round  white 
varieties  of  potatoes.  Because  the  import 
requirements  for  round  white  potatoes 
are  based  on  those  established  under 
the  marketing  orders  covering  Colorado 
Area  3  potatoes  (M.0. 946)  and 
Southeastern  States  fM.O.  953),  the 
proposed  changes  to  the  handling 
requirements  for  Washington  State 
potatoes  will  have  no  effect  on  the 
potato  import  regulation.  Accordingly, 
the  findings  and  determinations  with 
respect  to  imports  of  Irish  potatoes 
contained  in  section  980.1  of  the 
regulations  would  not  be  changed  by 
this  action. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
Impact  on  a  substantial  number  of  small 
entities. 

A  10-day  comment  period  is  deemed 
appropriate  because  the  shipping  season 
is  expected  to  begin  in  early  July.  The 
amendment,  if  adopted,  would  help  the 
industry  provide  an  acceptable  quahty 
product  to  consumers.  Further,  any 
change  to  the  regulations  that  might  be 
adopted  should  be  made  effective  as 
close  to  the  beginning  of  the  shipping 
season  as  practicable  so  as  to  apply  to 
as  many  shipments  as  possible  during 
the  season.  Alt  written  comments 
received  within  the  designated  comment 
period  will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

list  of  Sab)actB  in  7  CFR  Part  M8 

Marketing  agreements  and  orders. 
Potatoes,  Washington. 

For  the  reasons  set  forth  In  the 
preamble,  it  is  proposed  that  7  CFR  Part 
946  be  amended  as  follows: 

PART  M6-«?I8H  POTATOES  GROWN 
IN  WASHmOTON 

1.  The  authority  dutioa  for  7  CFR 
Part  946  continues  to  read  as  follows: 

AudMrily:  Sees.  1-1A  48  Slat.  31  as 
amended:  7  U.S.C  80t-e74. 

2.  Section  940.338  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (aK2)(i].  (c),  and  (d](7]  to 
read  as  fbllows: 


(i)  Round  varieties— 1"%  indies  (47.8 
mm)  minimum  diameter,  except  yellow 
fleshed- and  round  red  varieties  stay  be  I 
inch  (2&A  mm)  minimam  diameter,  if 
U.&  No.  1. 


I 

No  person  shall  handle  any  lot  of 
potatoes  tmless  such  potatoes  meet  the 
requirements  of  paragraphs  (a),  (b).  (c), 
and  (g)  (rf  this  section  or  nnless  sudi 
potatoes  are  handled  in  accordance  with 
paragraphs  (d)  and  (e).  or  (f)  of  this 
section,  except  that  shipments  of  the 
blue  or  purple  flesh  varieties  of  potatoes 
shall  be  exempt  from  both  this  handling 
regulation  and  the  assessment 
requirements  specified  in  S  946.41. 

(a)-  •  • 


(c)  Pack  requirements.  (1)  Domestic: 
Potatoes  packed  in  50-pound  cartons 
shall  be  U.S.  No.  I  grade  or  better, 
except  that  potatoes  which  fail  to  meet 
the  U.S.  No.  1  grade  only  because  of 
internal  defects  may  be  shipped 
provided  the  lot  contains  not  more  than 
10  percent  damage  by  any  internal 
defect  or  combination  of  internal  defects 
but  not  more  than  5  percent  serioue 
damage  by  any  internal  defect  or 
combination  of  interna)  defects. 

(2)  F.xport:  Potatoes  packed  in  50- 
pound  cartons  shall  be  U.S.  No.  1  grade 
or  better. 

(d)  •  •  • 

(7)  Export,  except  to  Alaska  and 
Hawaii  and  except  as  provided  in  (c)(2) 
of  this  paragraph. 
*        •        *        *        • 

Dated:  June  2. 1989. 
Robert  C  Keenay. 

Deputy  Director,  Fruit  aad  Vegetable 
Division. 

{PR  Doc.  80-1356Z  Filed  6-7-89:  M&  am) 
kOOOCStI 


7  CFR  Parts  948  and  958 

(Docket  No.  FV-89-0S3I 

Expansas  aoo  Asaaaanafrt  Rataa  for 
upaciiiao  Niai  aauiiy  uroara 

AOENCy:  Agricultural  Marketing  Service. 
USDA. 

ACnONc  Proposed  rule. 

•UMMARV:  This  proposed  rule  woaki 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing 
Orders  948  and  958  for  the  1960-90  fiscal 
period.  Authoriiation  of  these  budgets 
would  enable  the  Colorado  Area  111 
Potato  Committee  and  the  Idaho-Eastern 
Oregon  Onion  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  programs. 
Funds  to  administer  these  programs 
would  be  derived  from  assessments  on 
handlers. 

DAT8:  Comments  mast  be  received  by 
June  10, 1980. 

Aooness:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  90456,  Room  252S-S,  Washington. 
DC  20090-6456.  Comments  should 
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reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
theFederal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACr 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  97  and  Order  No.  948  [7  CFR  Part 
948),  both  as  amended,  regulating  the 
handling  of  Irish  potatoes  grown  in 
Colorado,  and  Marketing  Agreement  No. 
130  and  Order  No.  958  (7  CFR  Part  958), 
both  as  amended,  regulating  the 
handling  of  onions  grown  in  designated 
counties  of  Idaho  and  Malheur  County, 
Oregon.  The  marketing  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Colorado  Area  III  potatoes  under 
Marketing  Order  No.  948,  and 
approximately  80  potato  producers. 
Also,  there  are  approximately  30 
handlers  of  Idaho-Eastern  Oregon 
onions  under  Marketing  Order  No.  958, 
and  approximately  360  onion  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 


The  budgets  of  expenses  for  the  1989- 
90  fiscal  year  were  prepared  by  the 
Colorado  Area  III  Potato  Committee  and 
the  Idaho-Eastern  Oregon  Onion 
Committee  (committees),  the  agencies 
responsible  for  local  administration  of 
the  orders,  and  submitted  to  the 
Department  of  Agriculture  for  approval. 
The  members  of  these  committees  are 
handlers  and  producers  of  Colorado 
potatoes  and  Idaho-Oregon  onions. 
They  are  familiar  with  the  committees' 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  were  formulated  and  discussed 
in  public  meetings.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rates  recommended 
by  the  committees  were  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  potatoes  and 
onions.  Because  the  rates  are  applied  to 
actual  shipments,  they  must  be 
established  at  rates  which  will  produce 
sufficient  income  to  pay  the  committees' 
expected  expenses. 

The  Colorado  Area  III  Potato 
Committee  (potato  committee)  met  April 
13, 1989,  and  unanimously  recommended 
a  1989-90  budget  of  $3,619,  up  from 
$3,537  last  year.  In  Colorado,  both  a 
State  and  Federal  marketing  order 
operate  simultaneously.  The  State  order, 
however,  authorizes  promotion, 
including  paid  advertising,  which  the 
Federal  order  does  not.  Administrative 
expenses  that  are  shared  are  divided  so 
that  85  percent  is  paid  under  the  State 
and  15  percent  under  the  Federal  order. 
All  promotion  and  advertising  expenses 
are  financed  under  the  State  order.  The 
potato  committee  also  recommended  a 
rate  of  assessment  of  $0,005,  an  increase 
from  last  year's  $0,002.  The  major 
increases  were  for  the  manager's  salary 
($600),  payroll  taxes  ($171),  and 
manager's  expenses  ($100).  The 
recommended  assessment  rate,  when 
applied  to  projected  fresh  market 
shipments  of  729,250  hundredweight, 
would  yield  $3,646  in  assessment  income 
which  should  be  adequate  to  cover 
budgeted  expenses.  Ftojected  reserve 
funds  at  the  end  of  the  1989-90  fiscal 
period  of  $4,019  are  within  the  order's 
maximum  of  two  fiscal  periods' 
expenses. 

"The  Idaho-Eastern  Oregon  Onion 
Committee  (onion  committee]  met  April 
18, 1989,  and  unanimously  recommended 
a  1989-90  budget  of  $1,083,081.  This 
compares  with  $1,038,500  for  last  year. 
The  onion  committee  recommended  an 
assessment  rate  of  $0.09  per 
hundredweight,  the  same  as  last  year. 


Substantial  increases  were 
recommended  in  research  ($4,650), 
promotion  ($29,266).  and  export 
programs  ($16,500)  as  well  as  manager's 
and  clerical  salaries  ($7,500).  Partially 
offsetting  these  increases  is  a  decrease 
of  $20,000  in  capital  improvements, 
which  was  used  to  purchase  a  new 
computer  system  and  office  furnishings 
last  year.  The  recommended  assessment 
rate,  when  applied  to  anticipated  fresh 
market  shipments  of  7.200.000 
hundredweight,  would  yield  $648,000  in 
assessment  income.  This,  when 
combined  with  $30,000  in  interest 
income  and  $405,081  from  the  reserve, 
should  provide  adequate  funding  for 
budgeted  expenses.  Operating  reserve 
funds,  currently  at  $482,280.  are  well 
within  the  limit  of  one  fiscal  period's 
expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses. 
The  1980-90  fiscal  period  for  each 
program  begins  on  July  1, 1989,  and  each 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  or  onions 
handled  during  the  fiscal  period.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committees  at  public  meetings. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  less  than  30 
days  is  appropriate  because  the  budget 
and  assessment  rate  approvals  for  these 
programs  need  to  be  expedited.  The 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses,  which  are 
incurred  on  a  continuous  basis. 

list  of  Subjects  in  7  CFR  Part  948  and 
958 

Marketing  agreements  and  orders, 
potatoes,  onions,  Colorado,  Idaho, 
Oregon. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR 
Parts  948  and  958  are  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Parts  948  and  958  continues  to  read  as 
follows: 
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Authority:  S«c«.  1-19. 48  Stat.  SI.  a* 
amended;  7  U3.C  601-674. 

PART  94«-mt8H  POTATOES  GROWN 
IN  COLORADO 

2.  A  new  1 948.202  is  sdded  to  read  as 
follows: 


IMSJ02 

Expenses  of  $3319  by  the  Colorado 
Area  III  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,005  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30, 199a 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  958-ONION8  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO;  AND  MALHEUR  COUNTY. 
OREGON 

3.  A  new  f  958.233  is  added  to  read  as 
follows: 

S95t.233    Expanses  and  sssssament  raf. 

Expenses  of  $1^)83.081  by  the  Idaho- 
Eastern  Oregon  Onion  Committee  are 
authorized,  and  an  assessment  rate  of 
10.09  per  hundredweight  of  assessable 
onions  is  established  for  the  fiscal 
period  ending  )um  3a  ISOa 
Unexpended  funds  snay  be  carried  over 
as  a  reserve. 

Dated  June  2.  Iflse. 
WiliaB).l>eyla, 

/4mocmM»  Deputy  Director.  Fruit  and 

Vegelabk  Diviaion. 

|FR  Doc  ae-13863  Filed  S-7-40;  •:4ft  am) 


FEDERAL  TRADE  COMMISSION 
ISCFRPartia 

[Fie  Na  97100481 

Affcto,  me;  Propo— d  Cen— nl 
AQfaamani  Willi  AiMlysia  To  Aid 

^MWC  COflMII#flt 

AOCNCv:  Federal  Trade  Commission. 
ACnON:  Proposed  Consent  Agreement. 


tlNMANv:  In  settlement  of  alleged 
violations  of  federal  law  prtrfiibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Shreveport,  LA 
corpoinstion  to  divest  either  the 
TransArfc  pipeline  or  a  portion  of  its 
own  pipeline  that  runs  through  the  two 
states.  Respondent  would  also  be 
required  to  obtain  prior  Commission 
approval  and  would  be  required  to 
apply  to  the  Federal  Energy  Regulatory 


Commisston  for  approval  under  that 
agency's  abandonment  procedures. 

DAT8:  Comments  must  be  received  on  or 
before  August  7, 1989. 

AOOR8U:  Comments  should  be  directed 
to:  FTC/OfRce  of  the  Secretary,  Room 
159.  eth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580. 

ran  FUMTHn  MiFomsA-noN  contact: 

Ronald  B.  Rowe.  FTC/S-3302, 
Washington.  DC  20580,  (202)  326-26ia 
•upplumntaiiv  mpofwuTiONe  Pursuant 
to  section  e(f)  of  the  Federal  Ttade 
Commission  Act  38  Stat.  721, 19  U.S.C 
46  and  |  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  ^34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  offke  in  accordance  with 
i  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii). 

List  of  SubiMU  in  16  CFR  Part  13 

Natural  gas.  Pipelines,  Trade 
practices. 

Agreemsot  Conlainiiig  Consant  Order 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of  the 
acquisition  of  the  assets  of  TransArk 
Transmission  Company  ("TransArk"). 
by  Arkla.  Inc.  ("Arkla")  and  other 
matters  and  it  now  appearing  that  Arkla 
is  wilHng  to  enter  into  an  Agreement 
Containing  a  Consent  Order 
("•Agreement")  to  divest  certain  assets 
and  cease  and  desist  from  certain  acts: 

h  is  hereby  agreed  by  and  between 
Arkla,  by  its  duly  authorized  officers 
and  its  attorneys,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Arkla  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware  with  its  executive  offices 
located  at  525  Milam  Street.  Shreveport, 
Louisiana  71151. 

2.  TransArk  was  a  partnership  owned 
by  Lear  Petroleum  Corporation  and 
ESCO  Energy,  Inc  through  their 
respective  subsidiaries  Producer's  Gas 
Company  and  Omega  Pipeline 
Company. 

3.  Arkla  admits  all  the  jurisdictional 
facts  set  forth  in  the  attached  draft  of 
complaint. 

4.  Arkla  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Federal 
Trade  Commission's  decision  contain  • 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  )ustice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Federal  Trade 
Commission.  If  this  agreement  is 
accepted  by  the  Federal  Trade 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Federal  Trade  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  Arkla  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Arkla  that  the  law  has 
been  violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Federal  Trade 
Commission,  and  if  such  acceptance  is 
not  subsequently  withdrawn  by  the 
Federal  Trade  Commission  pursuant  to 
the  provisions  of  S  2.34  of  the  Federal 
Trade  Commission's  Rules,  the  Federal 
Trade  Commission  may,  without  further 
notice  to  Arkla,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  maimer  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  \}S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  Arkla's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Arkla  waives  any  right  it  may  have  to 
any  other  manner  of  service,  lite 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 
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8.  Arkla  has  read  the  draft  complaint 
and  order  contemplated  hereby.  Arkla 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Arkla  further  understands  that  it  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

ORDER 

It  is  hereby  ordered,  that,  as  used  in 
this  Order,  the  following  definitions 
shall  apply: 

(a)  "Acquisition"  means  Arkla's 
acquisition  of  the  assets  of  TransArk. 

(b)  "Arkla"  means  Arkla,  Inc.,  its 
subsidiaries,  divisions,  groups,  and 
affiliates  controlled  by  Arkla  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

(c)  "TransArk"  means  TransArk 
Transmission  Company,  a  partnership  of 
Producer's  Gas  Company  and  Omega 
Pipeline  Company. 

(d)  The  "AHected  Portion  of  the 
Arkoma  Basin"  means  the  following 
counties  in  Arkansas:  Sebastian, 
Crawford,  Logan,  Franklin,  Johnson, 
Pope.  Scott  and  Yell. 

(e)  An  "Affected  Portion  of  the 
Aiicoma  Basin  Pq>eline"  means  a 
pipeline  facility  other  than  one  owned 
by  Arkla  that  extends  from  a  point 
within  the  Affected  Portion  of  the 
Arkoma  Basin  to  a  point  outside  of  such 
area  with  the  capacity  to  transport  at 
least  twenty-five  (25)  million  cubic  feet 
per  day  of  natural  gas  through  such 
facilities  out  of  the  Affected  Portion  of 
the  Arkoma  Basin. 

(f)  The  "Russellville-Morriltoii- 
Conway  Corridor"  means  the  area 
within  the  State  of  Arkansas  that  is 
within  10  miles  in  any  direction  of  that 
portion  of  the  TransArk  pipeline  that  is 
west  of  Conway,  Arkansas  and  east  of 
Russellville,  Aricansas. 

(g)  A  "Russellville-Morrilton-Conway 
Corridor  Pipeline"  means  a  pipeline 
facility  other  than  one  owned  by  Arkla 
that  extends  to  a  point  within  the 
Russellville-Morrilton-Conway  Corridor 
from  a  point  outside  of  such  area  with 
the  capacity  to  deliver  through  such 
facilities  at  least  twenty-five  (25)  million 
cubic  feet  per  day  of  natural  gas  into  the 
Russellville-Morrilton-Conway  Corridor. 

(h)  The  "TransArk  assets"  means  the 
assets,  including  the  pipeline  and  right 
of  way,  acquired  by  Arkla  from 
TransArk  pursuant  to  the  Acquisition, 
except  for  the  2.45  miles  of  pipeline  and 
other  assets  that  were  sold  by  Arkla  to 
Arkansas  Oklahoma  Gas  Co.,  pursuant 
to  that  certain  Purchase  Agreement 


dated  September  7, 1987,  as  further 
identified  in  Schedule  A  hereof. 

(i)  The  'TransArk  pipeline"  means  the 
pipeline  acquired  by  Aikla  from 
TransArk. 

(j)  "Arkla  Pipeline  Assets"  means  an 
undivided  interest  consisting  of  the 
capacity  to  receive  and  deliver  in  the 
aggregate  75  million  cubic  feet  of  gas  per 
day,  in  the  portions  of  Arkla  Energy 
Resources  gas  pipeline  transmission 
system  and  gas  gathering  facilities 
identified  in  Schedule  B  hereof. 

n 

It  is  further  ordered,  that 

(A)  Within  twelve  (12)  months  of  the 
date  this  Order  becomes  final,  Arkla 
shall  enter  into  a  final  agreement  to 
divest  (a)  the  TransArk  assets, 
absolutely  and  in  good  faith, 
conditioned  only  on  Commission 
approval  and  other  regulatory 
approvals.  Provided,  however,  Arkla 
may  enter  into  a  final  agreement  to 
divest  absolutely  and  in  good  faith,  (b) 
the  Arkla  Pipeline  Assets,  if  the 
Commission,  in  its  sole  discretion 
approves  the  substitute  divestiture  of 
the  Arkla  Pipeline  Assets  for  the 
TransArk  assets.  Within  eighteen  (18) 
months  of  the  date  this  Order  becomes 
final,  Arkla  shall  divest  absolutely  and 
in  good  faith,  (a)  the  TransArk  assets  or 
(b)  if  the  Commission  in  its  sole 
discretion  approves  the  substitute 
divestiture,  the  Arkla  Pipeline  Assets. 

(B)  Divestiture  shall  be  made  only  to 
an  acquirer  or  acquirers  that  receive  the 
prior  approval  of  the  Federal  Trade 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Federal  Trade  Commission.  The  purpose 
of  the  divestiture  of  the  TransAric  assets 
or  Arkla  Pipeline  Assets  is  to  remedy 
the  lessening  of  competition  resulting 
from  the  acquisition  as  alleged  in  the 
Federal  Trade  Commission's  complaint. 

(C)  Follov^ring  the  time  that  this  Order 
becomes  final  and  no  later  than  thirty 
(30)  days  after  receiving  the  prior 
approval  of  the  Federal  Trade 
Commission  required  by  Paragraph  n(B) 
hereof,  Arkla  shall  in  good  faith  (1) 
apply  to  the  Federal  Energy  Regulatory 
Commission  for  abandonment  of  the 
TransArk  assets  or  the  Arkla  Pipeline 
Assets  and  (2)  apply  for  and  cause  the 
acquirer  as  part  of  the  agreement  to 
apply  for  approvals  by  the  Federal 
Energy  Regulatory  Commission  and  any 
other  state  or  federal  agency  from  which 
approval  must  be  obtained  before  Arkla 
may  divest  and  the  acquirer  may 
acquire,  own  and  operate  the  TransArk 
assets  or  acquire  and  own  the  Arkla 
Pipeline  Assets.  Arkla  shall  cooperate 
with  and  shall  support  in  good  faith  %vith 
all  due  diligence  and  expedition  the 


acquirer  in  obtaining  necessary 
regulatory  approvals,  including  filing  a 
statement  that  demonstrates  Arkla's 
support  for  each  such  apphcation.  Arkla 
shall  take  no  action  to  impede  or 
interfere  with  the  necessary  regulatory 
approvals.  Provided,  however,  that 
nothing  herein  shall  preclude  Arkla  from 
seeking  approval  for  the  construction 
and  operation  by  it  of  additional 
facilities  as  part  of  any  application  other 
than  (a)  the  applications  seeking 
abandonment  of  the  TransArk  assets  or 
the  Arkla  Pipeline  Assets  or  (b)  the 
applications  seeking  approval  of 
divestiture  of  the  TransArk  assets  or  the 
Arkla  Pipeline  Assets. 

(D)  In  the  agreement  to  divest  the 
TransArk  assets,  Arkla  may  include 
sudi  provisions  as  are  necessary  to 
provide  for  the  exchange  between  Arkla 
and  the  operator  of  the  TransArk  assets 
of  up  to  twenty  (20)  million  cubic  feet  of 
gas  per  day  between  (a)  points  on  the 
TYansArk  system  proximate  to  the  areas 
served  at  retail  by  Arkla,  and  (b)  points 
on  the  Arkla  system  in  Arkansas 
interconnected  with  or  proximate  to 
other  pipelines  to  which  the  TransArk 
facility  may  be  connected  from  time  to 
time.  This  exchange  agreement  shall  be 
subject  to  the  prior  approval  of  the 
Federal  Trade  Commission  to  ensure 
that  it  is  consistent  with  the  purposes  of 
this  Order. 

(E)  Arkla  shall  maintain  the  viability 
and  marketability  of  the  TransArk 
assets,  until  the  divestiture  required 
under  Paragraph  n(A)  hereof  is 
completed,  and  shall  not  cause  or  permit 
the  destruction,  removal  or  impairment 
of  any  assets  to  be  divested  except  in 
the  ordinary  course  of  business  and 
except  for  ordinary  wear  and  tear.  Arkla 
shall  ensure  that  until  the  divestiture 
required  under  I*aragraph  11(A)  hereof  is 
completed  the  TransArk  assets 
continue  to  be  viable,  and  used  in  the 
business  of  transporting  natural  gas. 

m 

//  is  further  ordered,  that 
(A)  If  Arkla  has  not  received  prior 
Commission  approval  of  a  final 
agreement  to  divest,  absolutely  and  in 
good  faith,  the  TransArk  assets  or  the 
Arkla  Pipeline  Assets  within  twelve  (12) 
months  of  the  date  this  Order  becomes 
final,  or  has  not  divested  absolutely  and 
in  good  faith,  the  TransArk  assets  or  the 
Arkla  Pipeline  Assets  within  eighteen 
(18)  months  of  the  date  this  Order 
becomes  final,  Arkla  shall  consent  to  the 
appointment  by  the  Federal  Trade 
Commission  of  a  trustee  to  divest  the 
TransAric  assets.  In  the  event  that  the 
Federal  Trade  Commission  brings  an 
action  pursuant  to  section  5(1)  of  the 


24568 


Federal  Register  /  Vol.  54,  No.  109  /  Thursday,  lune  8,  1989  /  Proposed  Rules 


Federal  Trade  Commission  Act,  15 
U.S.C.  45(1).  or  any  other  statute 
enforced  by  the  Commission,  Arkla  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  The  appointment  of  a 
trustee  shall  not  preclude  the  Federal 
Trade  Commission  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  failure  by  Ariila  to  comply 
with  this  Order.  Provided,  however,  that 
if 

(a)  Arkla  has.  within  six  (6)  months  of 
the  date  this  Order  becomes  Hnal, 
entered  into  and  Hied  for  approval  with 
the  Commission  a  final  agreement  to 
divest,  absolutely  and  in  good  faith,  the 
TransArk  assets  or 

(b)  Arkla  has,  within  three  (3)  months 
of  the  date  this  Order  becomes  Tmal, 
entered  into  and  filed  for  approval  with 
the  Commission  a  final  agreement  to 
divest  absolutely  and  in  good  faith,  the 
Arkla  Pipeline  Assets  or 

(c)  in  the  event  that  the  Commission 
disapproves  of  a  substitute  divestiture  of 
the  Arkla  Pipeline  Assets,  Arkla  has, 
within  six  (6)  months  of  the  date  of  such 
disapproval,  entered  into  and  filed  for 
approval  with  the  Commission  a  final 
agreement  to  divest  absolutely  and  in 
good  faith,  the  TransArk  assets  and 

(d)  Arkla  has  applied  for  all  necessary 
regulatory  approvals  required  for  the 
consummation  of  the  approved 
divestiture  within  thirty  (30)  days  after 
receiving  the  Commission's  approval  of 
the  divestiture, 

the  Commission  shall  not  appoint  a 
trustee  or  seek  civil  penalties  or  other 
relief  until  six  (6)  months  after  the 
Commission,  Federal  Energy  Regulatory 
Commission  or  any  other  state  or 
federal  agency  denies  approval  of  the 
divestiture  or  acquisition,  unless  the 
Commission  determines  that  Arkla  has 
not  in  good  faith,  with  all  due  diligence 
and  expedition,  supported  obtaining  the 
necessary  regulatory  approval  required 
for  the  consummation  of  the  divestiture 
of  such  assets  to  the  acquirer  approved 
by  the  Commission. 

Provided,  further,  that  if  following  any 
such  denial  by  the  Commission,  Federal 
Energy  Regulatory  Commission  or  any 
other  state  or  federal  agency 

(i)  Arkla  has,  within  six  (6)  months 
thereafter,  entered  into  and  filed  for 
approval  with  the  Commission  a 
substitute  final  agreement  to  divest 
absolutely  and  in  good  faith,  the 
TransArk  assets  or  the  Arkla  Pipeline 
Assets  or 

(ii)  in  Jie  event  that  the  Commission 
disapproves  of  the  substitute  divestiture 
of  the  Arkla  Pipeline  Assets.  Arkla  has, 
within  three  (3)  months  of  the  date  of 
such  disapproval,  entered  into  and  filed 
for  approval  with  the  Commission  a 


final  agreement  to  divest,  absolutely  and 
in  good  faith,  the  TransArk  assets  and  in 
either  event 

(iii)  Arkla  has  applied  for  all 
necessary  regulatory  approvals  required 
for  the  consummation  of  such  divestiture 
within  thirty  (30)  days  after  receiving 
the  Commission  s  approval  of  the 
divestiture, 

the  Commission  shall  not  appoint  a 
trustee  or  seek  civil  penalties  or  other 
relief  until  the  Commission.  Federal 
Energy  Regulatory  Commission  or  any 
other  state  or  federal  agency  denies 
approval  of  the  divestiture  or 
acquisition,  unless  the  Commission 
determines  that  Arkla  has  not  in  good 
faith,  with  ail  due  diligence  and 
expedition,  supported  obtaining  the 
necessary  regulatory  approvals  required 
for  the  consummation  of  its  divestiture 
of  such  assets  to  the  acquirer  approved 
by  the  Commission. 

(B)  If  a  trustee  is  appointed  by  the 
Federal  Trade  Conunission  or  a  court 
pursuant  to  Paragraph  III(A)  of  this 
Order,  Arkla  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  duties  and 
responsibilities: 

(1)  The  Federal  Trade  Commission 
shall  select  the  trustee,  subject  to  the 
consent  of  Arkla,  which  consent  shall 
not  be  unreasonably  withheld.  The 
trustee  shall  be  a  person  with 
experience  and  expertise  in  acquisitions 
and  divestitures. 

(2)  The  trustee  shall  have  the  power 
and  authority  to  divest  the  TransArk 
assets  required  to  be  divested  by 
Paragraph  11(A)  of  this  Order. 

(3)  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Federal  Trade  Conunission  and,  if  the 
trustee  is  appointed  by  a  court,  subject 
also  to  the  prior  approval  of  the  court.  If, 
however,  at  the  end  of  the  eighteen- 
month  period  the  trustee  has  submitted 

a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Federal  Trade 
Conunission.  or  by  the  court  for  a  court- 
appointed  trustee.  Provided,  however, 
that  the  Federal  Trade  Commission  or 
court  may  only  extend  the  divestiture 
period  two  (2)  times. 

(4)  No  later  than  thirty  (30)  days  after 
receiving  the  prior  approval  of  the 
Federal  Trade  Commission,  and  if  the 
trustee  is  appointed  by  a  court 
following  also  the  prior  approval  of  the 
court,  of  the  divestiture  proposed  by  the 
trustee,  Arkla  shall  in  good  faith  (1) 
apply  to  the  Federal  Energy  Regulatory 
Commission  for  abandonment  of  the 


TransArk  assets;  and  (2)  apply  for  (and 
cause  the  acquirer  as  part  of  the 
agreement  to  apply  for)  approvals  by  the 
Federal  Energy  Regulatory  Commission 
and  any  other  state  or  federal  agency 
from  which  approval  must  be  obtained 
before  Arkla  may  divest  and  the 
acquirer  may  acquire,  own  and  operate 
the  TransArk  assets.  Arkla  shall 
cooperate  with  and  shall  support  in 
good  faith  with  all  due  diligence  and 
expedition  the  acquirer  in  obtaining 
necessary  regulatory  approvals, 
including  filing  a  statement  that 
demonstrates  Arkla's  support  for  each 
such  application.  Arkla  shall  take  no 
action  to  impede  or  interfere  with  the 
necessary  regulatory  approvals. 
Provided,  however,  that  nothing  herein 
shall  preclude  Arkla  from  seeking 
approval  for  the  construction  and 
operation  by  it  of  additional  facilities  as 
part  of  any  application  other  than  the 
applications  seeking  abandonment  of 
the  TransArk  assets  or  the  applications 
seeking  approval  of  divestiture  of  the 
TransArk  assets. 

(5)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  of  any  assets  that 
the  trustee  has  the  duty  to  divest.  Arkla 
shall  develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  the  trustee.  Arkla  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

(6)  The  trustee  shall  use  his  or  her 
best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  in 
each  contract  that  is  submitted  to  the 
Federal  Trade  Commission,  subject  to 
Arkla's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum  price 
and  the  purpose  of  the  divestiture  as 
stated  in  Paragraph  11(B)  of  this  Order.  If 
the  trustee  receives  bona  fide  offers 
from  more  than  one  prospective 
purchaser,  the  Commission  shall 
determine  whether  to  approve  each  such 
purchaser,  and  the  trustee  shall  divest  to 
the  purchaser  selected  by  Arkla  from 
among  those  approved  by  the 
Commission. 

(7)  The  trustee  shall  serve  at  the  cost 
and  expense  of  Arkla,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Federal  Trade 
Commission  or  a  court  may  set 
including  the  employment  of 
accountants,  attorneys  or  other  persons 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies  and 
properties  derived  from  the  sale  and  all 
expenses  incurred.  Following 
accomplishment  of  the  divestiture  and 
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after  approval  by  the  Federal  Trade 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  Arkla 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
TransArk  assets. 

(8)  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Federal 
Trade  Commission  and.  in  the  case  of  a 
court-appointed  trustee,  of  the  court 
Arkla  shall  execute  a  trust  agreement 
that  transfers  to  the  trustee  all  rights 
and  powers  necessary  to  permit  the 
trustee  to  effect  the  divestiture. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III(A)  of  this 
Order. 

(10)  The  trustee  shall  report  in  writing 
to  Arkla  and  the  Federal  Trade 
Commission  every  sixty  (60)  days 
concerning  the  trustee's  efforts  to 
accomplish  divestitive. 

IV. 

It  is  further  ordered,  That,  within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Arkla  has  fully  complied 
with  the  provisions  of  Paragraphs  II  and 
ni  of  this  Order,  Arkla  shall  submit  to 
the  Federal  Trade  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying  or  has 
complied  with  those  provisions.  Arkla 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
contacts  or  negotiations  for  the 
divestiture  of  assets  specified  in 
Paragraph  II  of  this  Order,  including  the 
identity  of  all  parties  contacted.  Arkla 
also  shall  include  in  its  compliance 
reports,  copies  of  all  written 
communications  to  and  firom  such 
parties,  all  internal  memoranda,  reports 
and  recommendations  concerning 
divestiture,  and  a  description  of  the 
status  of  all  regulatory  proceedings  filed 
in  accordance  with  this  Order. 

V. 

It  is  further  ordered.  That  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years  from  and  after  the  date  of  this 
Order  becoming  final,  Arkla  shall  cease 
and  desist  from  acquiring,  without  the 
prior  approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly. 


through  subsidiaries  or  otherwise,  assets 
used  or  previously  used  by  (and  still 
suitable  for  use  by),  any  interest  in,  or 
the  stock  or  share  capital  of  any 
Affected  Portion  of  the  Arkoma  Basin 
Pipeline,  of  any  Russellville-Morrilton- 
Conway  Corridor  Pipeline  or  of  any 
entity  that  owns  any  assets,  interest  or 
stock  or  share  capita!  in  any  such 
Pipeline.  Provided,  however,  that  these 
prohibitions  shall  not  relate  to  (1)  the 
construction  of  new  facilities  or  (2)  the 
continuation  of  the  lease  by  Arkla  from 
Arkansas  Western  Gas  Company  of 
those  facilities  described  in  that  certain 
lease  between  those  companies  dated 
October  25, 1951.  Provided  further,  if, 
and  only  if,  Arkla  has  provided  the 
Federal  Trade  Conunission  with  thirty 
(30)  days  prior  notice  of  either  the 
reservation  or  acquisition  set  out  in  this 
proviso,  these  prohibitions  shall  not 
relate  to  (1)  the  reservation  in  the 
ordinary  course  of  business  of  not  more 
than  twenty  (20)  percent  of  the  firm 
capacity  of  any  pipeline  or  (2)  the 
acquisition  by  Arkla  of  any  entity 
which,  at  the  time  of  such  acquisition, 
directly  or  indirectly  owns  any  assets, 
interest  or  stock  or  share  capital  in  any 
such  Pipeline,  the  fair  market  value  of 
which  assets,  interest  or  stock  or  share 
capital  is  in  the  aggregate  no  greater 
than  twelve  (12)  million  dollars.  One 
year  from  the  date  this  Order  becomes 
final  and  annually  for  nine  years 
thereafter  Arkla  shall  file  with  the 
Federal  Trade  Commission  a  verified 
written  report  of  its  compliance  with 
this  paragraph. 

VI 

//  is  further  ordered,  That  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Arkla  made  to  its  principal 
office,  Arkla  shall  permit  any  duly 
authorized  representatives  of  the 
Federal  Trade  Commission: 

(A)  Access,  dimng  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  Arida 
relating  to  any  matters  contained  in  this 
Order  and 

(B)  Upon  five  days  notice  to  Arkla  and 
without  restraint  or  interference  from 
Arkla,  to  interview  officers  or 
employees  of  Arkla  who  may  have 
counsel  present  regarding  such  matters. 

VU 

It  is  further  ordered.  That  Arida  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 


proposed  change  in  the  corporation  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

Schedule  A 

The  easements  and  line  pipe  in  place 
and  the  records  and  equipment  used  in 
connection  therewith  beginning  af  Sun 
Milepost  216  +  4592'  (1'  east  of  ML  Block 
Valve  at  State  Hwy.  45  at  Fort  Smith, 
Sebastian  County,  Arkansas)  and 
ending  at  Sun  Milepost  371-1-4960'  (at 
McRae,  White  County,  Arkansas)  as 
acquired  by  Arkla  from  the  TransArk 
partnership  (designated  by  Arkla  as  its 
AER  Line  No.  BT-14  and  the  western 
most  f>ortion  of  its  MRT  Line  No.  A-294), 
together  with  the  easements  and  line 
pipe  in  place  and  equipment  used  in 
connection  therewith  constructed  by 
Arida  in  conjunction  with  the  foregoing 
as  follows: 

(i)  The  taps  on  such  facilities 
necessary  to  connect  them  with  Arkla's 
meter  run  at  the  interconnection 
between  such  facilities  and  (a)  Arkla's 
AER  Line  No.  BT-18  in  Franklin  County, 
Arkansas  and  (b)  Arkla's  AER  Line  No. 
JM-dO  in  Faulkner  County,  Aritansas; 

(ii)  The  relocations  of  such  facilities 
constructed  by  Arkla  as  follows: 

(a)  Approximately  5,360'  of  12-inch 
pipe  between  old  station  numbers 
5109 -f- 34'  and  5141-^48'; 

(b)  Approximately  7.204'  of  IZ-inch 
pipe  between  old  station  numbers 
3799  +  36'  and  3832  +  54'; 

(c)  Approximately  23,369'  of  12-inch 
pipe  between  old  station  numbers 
5299+51'  and  5406+64'; 

(d)  Approximately  1.400'  of  12-inch 
pipe  between  old  station  numbers 
4375+63'  and  4389+63'; 

(e)  Approximately  1.731'  of  12-Inch 
pipe  between  old  station  numbers 
5052  +  44'  and  5069+75'; 

(f)  Approximately  1,500'  of  12-incb 
pipe  between  old  station  numbers 
5670+61'  and  5685  +  61'; 

(g)  Approximately  300*  of  12-inch  pipe 
between  old  station  numbers  6673+31' 
and  6870+31'; 

(h)  Approximately  160'  of  12-inch  pipe 
between  old  station  numbers  1349+07* 
and  1350+67'; 

(j)  Approximately  12T  of  12-inch  pipe 
between  Mileposts  364  +  2569'  and 
364+2690': 

(iii)  The  additional  facilities 
constructed  by  Arkla  appurtenant  to 
such  facilities  as  follows: 

(a)  A  pigging  receiver,  composed  of  a 
12-inch  valve,  a  10  foot  barrel  made  of 
heavywall  16-inch  pipe  and  a  4-inch 
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blowdown  valve,  located  between  old 
station  numbers  6873+31'  and 
6870+31': 

(b)  A  12-inch  main  line  valve  located 
between  old  station  numbers  1349+07' 
and  1350+67';  and 

(c)  A  12-inch  main  line  valve  and  4- 
inch  blowdown  valve  located  at 
Milepost  346  +  4723'. 

(iv)  The  tap  to  be  constructed  on  such 
facilities  necessary  to  connect  them  with 
Arkla's  MRT  meter  nui  located  at 
Milepost  371+4960'  (at  McRae.  White 
County.  Arkansas); 
less  that  portion  of  the  foregoing 
previously  sold  by  Arkla  to  Arkansas 
Oklahoma  Gas  Company  pursuant  to 
that  certain  Purchase  Agreement  dated 
September  7, 1987. 

Arkla  hereby  represents  and  warrants 
that  the  above  includes  all  of  the  assets 
acquired  by  it  &om  TransArk.  together 
with  all  of  the  improvements  and 
changes  made  thereto  by  Arkla  from  the 
date  of  such  acquisition  and  as  of  March 
7,1989. 

Schedule  B 

Arkla  Pipeline  Assets 

(1]  Transmission.  The  easements  and 
line  pipe  in  place  and  equipment  in 
place  associated  with  that  portion  of 
Arkla  Energy  Resources'  transmission 
facilities  as  the  same  may  exist  as  of 
March  1. 1989,  and  designated  O.  O-l-O, 
J,  T,  B  (north  of  the  intersection  between 
line  B  and  I  in  Pope  County,  Arkansas), 
BT-1,  BT-l-A.  B-106.  BM-15,  BM-10. 
BT-l-B.  BT-16  and  BT-14  commencing 
at  the  outlet  side  of  Arkla's  Chandler 
Compressor  Station  located  in  Latimer 
County,  Oklahoma  and  extending 
easterly  through  Latimer  and  Le  Flore 
Counties,  Oklahoma  and  Sebastian, 
Crawford.  Franklin,  Logan,  Johnson, 
Yell,  Perry,  Garland,  Hot  Spring,  Pope. 
Conway,  Faulkner,  White,  Grant,  and 
Jefferson  Counties,  Arkansas  to  the 
points  at  which  the  lines  designated  J, 
BT-14,  and  T  interconnect  with  the  gas 
pipeline  transmission  system  owned  and 
operated  by  Mississippi  River 
Transmission  Corporation. 

(2)  Gathering.  "The  easements  and  line 
pipe  in  place  and  equipment  in  place 
associated  with  that  portion  of  Arkla 
Energy  Resources'  gathering  facilities  as 
the  same  may  exist  as  of  March  1, 1969, 
located  in  Haskell,  Latimer  and  Le  Flore 
Counties,  Oklahoma,  and  Crawford, 
Pope,  Yell,  Franklin,  Johnson,  Logan  and 
Sebastian  Counties.  Arkansas. 

Analysis  to  Aid  Public  Comment  on 
Consent  Order  Accepted  Subject  to 
Final  Approval 

Tne  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 


comment  from  Arkla,  Inc.  ("Arkla")  an 
agreement  containing  consent  order.  The 
Commission  is  placing  the  agreement  on 
the  public  record  for  sixty  (60)  days  for 
reception  of  comments  from  interested 
persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  Commission's  investigation  of 
this  matter  concerned  Arkla's 
acquisition  of  the  assets  of  the  TransArk 
Transmission  Company  ('TransArk"). 
Arkla  is  involved  in  all  sectors  of  the 
natural  gas  industry,  including  the 
production,  purchase,  gathering,  storage, 
transmission,  distribution,  and  sale  of 
natural  gas  in  Arkansas,  Missouri, 
Louisiana,  Texas,  Mississippi, 
Tennessee,  Oklahoma  and  Kansas. 
TransArk  was  a  natural  gas 
transmission  company  that  owned 
natural  gas  pipeline  assets  in  the 
ejected  portion  of  the  Arkoma  Basin, 
consisting  of  the  Arkansas  counties  of 
Sebastian,  Crawford,  Logan,  Franklin, 
Johnson,  Pope,  Scott,  and  Yell;  and  in 
the  Russellville-Morrilton-Conway 
corridor  in  Arkansas.  At  the  time  of  the 
acquisition.  TransArk  was  a  general 
partnership  owned  by  subsidiaries  of 
the  Lear  Petroleum  Co.  ("Lear")  and 
Esco  Exploration  Co.  ("Esco"). 

The  Commission  has  reason  to  believe 
that  Arkla's  acquisition  of  TransArk 
substantially  lessened  competition  in 
the  transportation  of  natural  gas  out  of 
the  affected  portion  of  the  Arkoma 
Basin:  and,  that  the  acquisition 
substantially  lessened  competition  in 
the  transportation  of  natural  gas  to  the 
Conway-Morrilton-Russellville  corridor 
in  the  state  of  Arkansas  in  violation  of 
section  7  of  the  Clayton  Act  and  section 
5  of  the  Federal  Trade  Commission  Act. 

The  Agreement  containing  Consent 
Order  ("Order")  would,  if  issued  by  the 
Commission,  settle  the  complaint  that 
allegM  anticompetitive  effects  in  the 
transportation  of  natural  gas  from  the 
affected  portion  of  the  Arkoma  Basin 
and  to  the  Conway-Morrilton- 
Russellville. 

Under  the  terms  of  the  proposed 
Order,  Arkla  must  divest  either:  (1)  The 
TransArk  pipeline:  or  (2)  an  undivided 
interest  in  the  Arkla  system  ("Arkla 
Pipeline  Assets").  The  Order  gives  Arkla 
twelve  months  to  seek  Commission 
approval  of  a  buyer  for  the  assets  they 
must  divest.  Arkla  has  eighteen  months 
to  divest  the  assets,  subject  to 
exceptions  set  forth  in  the  trustee 
provisions.  The  divestiture  shall  be 


made  only  to  an  acquirer  or  acquirers 
that  receive  the  prior  approval  of  the 
Commission.  If  Arkla  fails  to  satisfy  the 
divestiture  provisions  set  out  in  the 
Order,  the  Commission  may  appoint  a 
trustee  to  divest  the  TransArk  assets. 

The  Order  also  requires  Arkla  to:  (1) 
Apply  in  good  faith  to  the  Federal 
Energy  Regulatory  Commission 
( "FERC")  for  abandonment  of  the 
TransArk  assets  or  the  Arkla  Pipeline 
Assets;  and,  (2)  apply  for  and  cause  the 
acquirer  as  part  of  the  agreement  to 
apply  for  approvals  by  the  FERC  and 
any  other  state  or  federal  agency  that 
must  approve  the  transaction. 

For  a  period  of  ten  (10)  years  from  its 
effective  date,  the  proposed  Order 
prohibits  Arkla  from  making  substantial 
acquisitions  of  any  pipeline  assets  in 
any  affected  portion  of  the  Arkoma 
Basin  or  in  the  Russellville-Morrilton- 
Conway  corridor. 

It  is  anticipated  that  the  Order  would 
resolve  the  competitive  problems 
alleged  in  the  Complaint.  The  purpose  of 
this  analysis  is  to  invite  public  comment 
concerning  the  Order,  in  order  to  aid  the 
Commission  in  its  determination  of 
whether  it  should  make  final  the  Order 
contained  in  the  agreement. 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  Order,  nor  is  it 
intended  to  modify  the  terms  of  the 
agreement  and  Order  in  any  way. 
Donald  S.  Claik, 
Secretary. 

(FR  Doc.  89-13560  Filed  6-7-88: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  334 


RIN  3067-AB35 


Graduated  Mobilization  Response 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  proposed  rulemaking. 

SUMMAMV:  This  rulemaking  proposes  to 
add  a  new  part  in  Title  44  Code  of 
Federal  Regulations,  Graduated 
Mobilization  Response  Guidance, 
Chapter  1,  Federal  Emergency 
Management  Agency  (FEMA), 
Subchapter  E  i*reparedness.  New  Part 
334  responds  to  Part  1  of  Executive 
Order  12656  of  November  18. 1988. 
which  provides  that  the  Director,  FEMA, 
assists  the  National  Security  Council  in 
the  implementation  of  national  security 
emergency  preparedness  policy. 
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Sections  1701(6)  and  1701(11)  of  the 
Executive  Order  direct  the  Director, 
FEMA,  to  coordinate  the  implementation 
of  policies  and  programs  for  efficient 
mobilization  and  to  provide  guidance  to 
the  Federal  departments  and  agencies 
on  the  appropriate  use  of  defense 
production  authorities.  This  Part  defines 
the  Graduated  Mobilization  Response 
(GMR)  System  as  part  of  the  National 
Security  Emergency  Preparedness 
program  of  planning  mobilization 
actions  that  will  permit  a  timely  reaction 
to  early  warning  indicators.  The  GMR 
system  is  to  be  incorporated  by  Federal 
departments  and  agencies  in  their 
mobilization  plans  and  programs. 
DATES:  Comments  are  requested  and 
should  be  submitted  in  writing  to  the 
address  listed  below  no  later  than 
August  7, 1989. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  on  the  proposed  rule,  to  the 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency,  Room  840,  500  C 
Street,  SW.,  Washington.  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  F.  Marilley,  Senior  Plaiuiing 
Officer,  Office  of  Mobilization 
Preparedness,  Federal  Emergency 
Management  Agency,  Room  627,  500  C 
Street,  SW..  Washington.  DC  20472, 
Telephone  (202)  64&-2652. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  guidance  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  will  not  result  in  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  State  or  local  agencies,  or 
geographic  regions;  and  will  not  have  a 
significant  adverse  impact  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

This  part  applies  to  Federal 
government  agencies.  In  accordance 
with  the  Regulatory  Flexibility  Act  of 
1980,  it  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contain  information 
requirements  that  are  subject  to  the 
Paper  Work  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  0MB 
implementing  regulations  5  CFR  1320. 

The  regulation  in  this  part  provides 
guidance  to  federal  agencies  which  may 
or  may  not  take  an  action  which  could 
be  subject  to  environmental 
documentation  requirements.  The 
guidance  has  no  environmental 
consequences  and  it  is  determined. 


under  FEMA's  regulation  published  in  44 
CFR  10.8,  that  it  is  not  necessary  to 
prepare  either  an  environmental 
assessment  or  an  environmental  impact 
statement. 

In  promulgating  these  rules,  FEMA 
has  considered  the  President's  Executive 
Order  on  Federalism  issued  on  October 
26, 1987  (E.0. 12612.  52  FR  41685).  The 
purpose  of  the  order  is  to  assure  the 
appropriate  division  of  governmental 
responsibilities  between  national 
government  and  the  States.  Among  other 
provisions,  this  rule  implements  the 
requirements  that  agency  rules  be  in 
accordance  with  the  so-called  common 
rule,  adopted  by  FEMA  at  44  CFR  Part 
13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
local  Governments.  The  problem  dealt 
with  in  this  part  is  national  in  scope.  In 
view  of  the  joint  federal-state 
responsibility  for  civil  defense,  and 
FEMA's  role  under  the  Federal  Civil 
Defense  Act  of  1950,  as  amended,  the 
regulation  in  this  Part  is  determined  to 
conform  FEMA  assistance  to  Executive 
Order  12612. 

List  of  Subjects  in  44  CFR  334 

National  defense.  Emergency 
Graduated  Mobilization  Response. 

Accordingly,  Subchapter  E  Chapter  1, 
Title  44,  Code  of  Federal  Regulations 
proposes  to  be  amended  by  adding  a 
new  Part  334  as  follows: 

PART  334— GRADUATED 
MOBILIZATION  RESPONSE 

Sec. 

334.1  Purpose 

334.2  Policy 

334.3  Background 

334.4  Definitions 

334.5  GMR  system  description 

334.6  Department  and  agency 
responsibilities 

Authority:  50  U.S.C.  404;  50  U.S.C.  App. 
2061  et  seq;  E.0. 12148  of  )uly  20, 1979.  3  CFR 
1979  Comp.,  p.  412;  E.0. 10480  of  August  14. 
1953.  3  CFR  1949-53  Comp.,  p.  962;  E.0. 12472 
of  April  3, 1984.  3  CFR  1948  Comp..  p.  193; 
E.0. 12656  of  November  18, 1988.  53  FR  47491; 

§334.1    Purpose 

This  part: 

(a)  Provides  policy  guidance  pursuant 
to  the  Defense  Production  Act  of  1950, 
as  amended;  section  1-103  of  Executive 
Order  12148,  as  amended,  which 
includes  functions  continued  from 
Executive  Order  11051;  section  104(f)  of 
Executive  Order  12656;  and  part  2  of 
Executive  Order  10480. 

(b)  Establishes  a  Graduated 
Mobilization  Response  (GMR)  system 
for  developing  and  implementing 
mobilization  actions  that  are  responsive 


to  a  wide  range  of  national  security 
threats  and  ambiguous  or  specific 
warning  indicators.  GMR  allows  for 
coherent  decisions  to  proceed  with 
responses  to  a  crisis  or  emergency. 

(c)  Provides  guidance  to  the  Federal 
departments  and  agencies  for 
developing  plans  that  are  responsive  to 
a  GMR  system  and  for  preparing  costed 
option  packages,  as  appropriate,  to 
implement  the  plans. 

§334.2    Policy. 

(a)  As  established  in  Executive  Order 
12656,  the  policy  of  the  United  States  is 
to  have  sufficient  emergency  response 
capabilities"  at  all  levels  of  government 
to  meet  essential  defense  and  civilian 
needs  during  any  national  security 
emergency.  Accordingly,  each  Federal 
department  and  agency  shall  prepare  its 
national  seciuity  emergency 
preparedness  plans  and  programs  to 
respond  adequately  and  in  a  timely 
manner  to  all  national  security 
emergencies. 

(b)  As  part  of  emergency  response,  the 
GMR  system  should  be  incorporated  in 
each  department's  and  agency's 
emergency  preparedness  plans  and 
programs  to  provide  appropriate  and 
effective  response  options  for 
consideration  in  reacting  to  ambiguous 
and  specific  warnings. 

(c)  Emergency  resource  preparedness 
planning  is  essential  to  ensure  that  the 
nation  is  adequately  prepared  to 
respond  to  potential  national 
emergencies.  Such  emergency  resource 
preparedness  plaiuiing  requires  an 
exchange  of  information  and  plarming 
factors  among  the  various  departments 
and  agencies  responsible  for  different 
resource  preparedness  activities. 

(d)  To  carry  out  their  emergency 
planning  activities,  civilian  department 
and  agencies  require  the  Department  of 
Defense's  (DOD)  assessment  of 
potential  military  demands  that  would 
be  made  on  the  economy  in  a  full  range 
of  possible  national  seciunty 
emergencies.  Similarly,  DOD  planning 
should  be  conducted  using  planning 
regimes  consistent  with  the  policies  and 
plans  of  the  civilian  resource 
departments  and  agencies. 

(e)  Under  section  104(c)  of  Executive 
Order  12656.  FEMA  is  responsible  for 
coordinating  the  implementation  of 
national  emergency  preparedness  policy 
with  Federal  departments  and  agencies 
and  with  state  and  local  governments 
and.  therfore,  is  responsible  for 
developing  a  system  of  plaiming 
procedures  for  integrating  the 
emergency  preparedness  actions  of 
Federal,  State  and  local  governments. 
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(0  Federal  departments  and  agencies 
■hall  design  their  preparedness 
measures  to  permit  a  rapid  and  effectiv* 
transition  frtwa  routine  to  emergency 
operations,  and  to  make  effective  use  of 
the  period  following  initial  indication  of 
a  probable  national  security  emergency. 
This  will  include: 

(1)  Development  of  •  •ystem  of 
emergency  actions  that  dafines 
alternatives,  processes,  and  issues  to  be 
considered  during  various  stages  of 
national  security  emergencies;  and 

(2)  Identification  of  actions  that  could 
be  taken  at  the  Federal  and  local  levels 
of  government  in  the  early  stages  of  a 
national  security  emergency  or  pending 
national  security  emergency  to  mitigate 
the  impact  of  or  reduce  significantly  the 
leadtime  associated  with  full  emergency 
action  implementation. 

13344    Background 

The  GMR  system  is  designed  to  take 
into  account  the  need  to  mobilize  the 
Nation's  resources  in  response  to  a  wide 
range  of  crisis  or  emergency  situations. 
GMR  is  a  flexible  decision  making 
process  of  preparedness  and  response 
actions  which  are  appropriate  to 
warning  indicators  or  an  event  Thus, 
GMR  allows  the  government,  as  a 
whole,  to  take  small  or  large,  often 
reversible,  steps  to  increase  its  national 
security  emergency  preparedness 
posture. 

(b)  Crises,  espedally  those  resulting  in 
major  miHtary  acttvities,  always  have 
some  political  or  economic  context  As 
the  risks  of  military  action  increase, 
nations  undertake  more  extensive 
preperatfons  over  a  longer  period  of 
time  to  increase  their  military  power. 
These  preparations  shape  the  nature 
and  gravity  of  the  threat  as  well  as  its 
likelihood  and  timing  of  occurrence. 
These  measures  permit  the  development 
of  reliable  indicators  of  threat  at  an 
early  time  in  the  evolution  of  a  crisis. 
Depending  on  the  nature  of  the  situation 
or  event  and  the  nation  involved,  these 
early  warning  indicators  may  emanate 
from  the  political,  socio-economic  and/ 
or  industrial  sectors. 

(c)  The  GMR  system  enables  the 
nation  to  approach  mobilization 
planning  and  actions  as  part  of  the 
deterrent  response  capability  and  to  use 
it  to  reduce  the  probability  of  conflict 
Alternatively,  if  deterrence  should  fail, 
the  GMR  system  would  enable  the 
nation  to  undertake  a  series  of  phased 
actions  intended  to  increase  its  ability 
to  meet  defense  and  essential  civilian 
requirements.  The  GMR  system 
integrates  the  potential  strength  of  the 
national  economy  into  US.  national 
security  strategy. 


|S34w3    CMMttona 

(a)  Graduated  Mobilization  Respoose 
(GMR)  is  a  system  for  integrating 
mobilization  actions  designed  to 
respond  to  ambiguous  and/or  specific 
warnings.  These  actions  are  designed  to 
mitigate  the  impact  of  an  event  or  crisis 
and  reduce  significantly  the  lead  time 
associated  with  a  full  national  security 
emergency  action  implementation. 

(b)  National  gecvrity  emergency  is 
any  occurrence,  including  natural 
disaster.  miHtary  attack,  technological 
emergency,  or  other  emergency,  that 
seriously  degrades  or  threatens  the 
national  security  of  the  United  States. 

(c)  Mobilization  is  the  process  of 
marshalling  resources,  both  civil  and 
military,  to  respond  to  and  manage  a 
national  security  emergency. 

(d)  GMR  Plana  are  those  agency 
documents  that  describe,  in  general  the 
actions  that  an  agency  could  take  in  the 
early  stages  of  a  national  security 
emergency,  or  upon  receipt  of  warning 
information  about  a  possible  national 
security  emergency.  These  actions 
would  be  designed  to  mitigate  the 
impact  of,  or  reduce  significantly,  the 
lead  times  associated  with  full 
emergency  action  implementation.  Sudi 
plans  are  required  by  section  201(4)(b) 
of  Executive  Order  12656. 

(e)  A  Coated  Option  Package  is  a 
document  that  describes  in  detail  a 
particular  action  that  an  agency  could 
take  in  the  eariy  stages  of  a  national 
security  emergency.  The  general  content 
of  a  GMR  costed  option  package 
includes  alternative  response  options; 
the  resource  implications  of  ead)  option; 
shortfalls,  costs,  timeframes  and 
political  feasibility. 

8334.8   QMR  system  deacrlptiofi. 

The  GMR  system  contains  three 
stages  of  mobilization  activity 
(additional  intermediate  GMR  stages 
may  be  developed).  For  example,  a 
federal  department  or  agency  might 
divide  "Crisis  Management"  into  two, 
three,  or  more  levels  as  suits  its  needs: 

(a)  Stage  3,  Planning  and  Preparation. 
During  the  planning  and  preparation 
stage,  federal  departments  and  agencies 
develop  their  GMR  plans  and  maintain 
capability  to  carry  out  their 
mobilization-related  responsibilities  in 
accordance  with  section  201  of 
Executive  Order  12656.  General  types  of 
problems  likely  to  arise  in  a  crisis 
situation  are  identified  along  with 
possible  methods  for  dealing  with  them. 
Investment  programs  can  be  undertken 
to  overcome  identified  problems. 

(b)  Stage  2,  Crisis  Management. 
During  the  crisis  management  stage, 
GMR  plans  are  reviewed  tmd 
capabilities  will  be  re-examined  in  light 


of  an  actual  event  or  crisis  perceived  to 
be  emerging. 

(1)  Federal  departments  and  agencies 
may  need  to  gather  additional  data  on 
sdected  resources  or  increase  their 
preparedness  activities.  Costed  Option 
Packages  may  need  to  be  updated  or 
new  ones  prepared  for  the  response 
option  measures  in  each  of  the 
department's  and  agency's  area  of 
responsibility.  For  example,  when  it 
appears  likely  that  increased  national 
resources  may  be  reqtiired.  resource 
readiness  coidd  be  improved  throu^  the 
procurement  of  essential  long  lead  time 
items,  especially  those  that  can  be  used 
even  if  the  situation  does  not  escalate. 
In  general,  long  lead  time  preparedness 
actions  would  be  considered  for 
implementation  at  this  time. 

(2)  Many  preparedness  actions  at  this 
stage  would  be  handled  throu^ 
reprogramming,  but  the  Costed  Option 
Packages  may  also  request  new  funding. 

(3)  If  the  crisis  worsens,  and  prior  to 
the  declaration  of  national  emergency,  it 
may  be  necessary  to  surge  certain 
production  and  stodcptle  items  for  future 
use. 

(c)  Stage  1.  National  Emergertcy/ War. 
During  national  emergency  or  war, 
declared  by  the  Congress  or  the 
President,  mobilization  of  all  national 
resources  escalates  and  GMR  will  be 
subsumed  into  the  overall  mobilization 
effort  As  military  requirements 
increase,  the  national  resources  would 
increasingly  be  focused  on  the  national 
security  emergency.  This  would  involve 
diverting  non-essential  demand  for 
scarce  resources  from  peacetime  to 
defense  uses,  and  converting  industry 
from  commercial  to  military  production. 
Both  surge  production  and  expansion  of 
the  nation's  productive  capacity  may 
also  be  necessary.  Supplemental 
appropriations  may  be  required  for  most 
Federal  departments  and  agencies 
having  national  security  emergency 
responsibihties. 

5  334.6    Department  and  agency 
r9sponswilln9s> 

(a)  During  Stage  3,  each  department 
and  agency  with  mobilization 
responsibilities  will  develop  costed 
option  packages  for  the  actions  that  it 
considers  necessary  in  the  early 
warning  period.  The  actions  would  be 
steps  that  could  be  taken  to  improve  the 
nation's  ability  to  mobilize,  should  a 
crisis  worsen  or  hostilities  occur. 

(b)  Each  department  and  agency 
should  choose  response  options 
appropriate  to  the  crisis  or  emergency 
situation.  GMR  plans  should  contain  a 
menu  of  costed  option  packages  that 
provide  details  of  alternative  measures 
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that  may  be  used  in  an  emergency 
situation. 

(c)  FEMA  will  provide  guidance 
pursuant  to  Executive  Order  12656  and 
will  coordinate  GMR  plans  and  option 
packages  of  DOD  and  the  civilian 
departments  and  agencies  to  ensure 
consistency  and  to  identify  areas  where 
additional  plaiming  or  investment  is 
needed. 

(d)  Departments  and  agencies  should 
rely  on  early  warning  information 


developed  by  the  intelligence 
community  and  policy  statements  of  the 
President  for  guiding  their  appropriate 
responses  under  the  GMR  system. 

(e)  During  Stage  2,  departments  and 
agencies  will  coordinate  their 
recommendations  for  action  with  the 
National  Security  Council  (NSC)  to 
ensure  consistency  with  the  overall 
national  sti-ategy.  FEMA  will  assist  the 
NSC  in  this  coordination. 


(f)  Plans  developed  by  the 
departments  and  agencies  under  this 
guidance  may  be  shared,  as  appropriate, 
with  States,  local  governments  and  the 
private  sector  to  provide  a  baseline  for 
their  development  of  supporting  plans. 

Dated:  June  2, 1989. 
Julius  W.  Becton,  Jr., 

Director,  Federal  Emergency  Management 

Agency. 

(FR  Doc.  89-13611  Filed  6-7-89;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
FofiM  Under  Rwtow  by  OfflM  of 


June  2, 1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  Oie  information 
collection:  (3)  Form  numberfs).  if 
applicable:  (4)  How  often  the 
Information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  lesponses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  4(H-W  Admin. 
Bldg..  Washington.  DC  2025a  (202)  447- 
211& 

Exteosloa 

•  Agricultural  Stabilization  and 
Conservation  Service;  7  CFR  Part  1427— 
Cotton  Loan  Program  Regulations:  CCC 
Cotton  A,  Al,  A2,  679.  837.  813,  813-1, 
813-2. 879,  881.  881-1, 833  and  877;  On 
Occasion:  Individual  of  households: 
Farms:  Businesses  or  other  for-proRt; 
728.280  responses:  182.070  hours:  not 
applicable  under  3504(h):  Beverly  Pritts, 
(202)  447-8374. 

•  National  Agricultural  Statistics 
Service;  Monthly  Cold  Storage  Report: 


None;  Moathljr:  Wwhiniiass  or  other  for- 
profit:  laeaa  leaponaes:  4,428  hoara;  not 
applicabb  andcr  SSM(h):  Larry 
Gaotbrett.  (202)  447-7737. 
Larry  K.  Roberaoa. 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  80-13557  Hied  6-7-89;  8:45  am) 
■axMG  coot  MW-at-M 

Agricultural  Marketing  S«rvic« 
(CNM0021 

Advtoory  Committ**  on  Univarsal 
Cotton  Standards  Confaranoat 
■saauiiy 

AOtNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice  of  meeting. 


:  Notice  is  hereby  given  that 
the  Advisory  Committee  on  Universal 
Cotton  Standards  will  meet  during  the 
Universal  Cotton  Standards  Conference 
to  be  held  on  June  22-23, 1980,  in 
Memphis,  Tennessee.  The  meeting  will 
consist  of  two  sessions.  Both  sessions 
are  open  to  the  public 
First  Session 

DATC  11.-00  a.m.  to  12:00  p.m.,  June  22. 
1989. 

ADontSS:  Holiday  Inn— Crowne  Plaza 
Hotel,  250  N.  Main  St.,  Memphis, 
Tennessee. 
Second  Session 
DATE  8:30  a.m.,  June  23, 1989. 
ADOUKSS:  Cotton  Division  Offices,  4841 
Summer  Avenue,  Memphis,  Tennessee. 
KM  mRTHm  INPOflMATION  CONTACT: 
Dr.  H.  H.  Ramey,  Jr.,  Fiber  Technology 
Branch.  Cotton  Division,  AMS,  USDA. 
4841  Summer  Avenue,  Memphis, 
Tennessee  38122;  (901)  521-2921. 
supplumntaiiv  inpohmation:  The 
agendas  for  the  two  sessions  of  the 
meeting  are  as  follows: 

First  Session:  Organizational  meeting 
including  the  election  of  a  chairperson 
and  a  review  of  the  responsibilities  of 
the  committee. 

Second  Session:  Consideration  of 
revisions  to  the  Universal  Standards  for 
Grade  of  American  Upland  Cotton. 

These  sessions  are  open  to  the  public. 
Time,  however,  will  be  inadequate  to 
permit  lengthy  public  comment  on  the 
day  of  the  meeting.  Written  comments 
may  be  submitted  in  advance  or 
following  the  meeting  to  Jesse  F.  Moore, 
Director.  Cotton  Division.  AMS,  USDA. 


P.O.  Box  964Se.  Washington.  DC  2000O- 
6456.  (202)  447-«193. 

Dated:  fme  8^  1989. 
Kannedi  C  CUyton. 
Acting  Adminiatrator. 
(PR  Doc  8»-19740  Piled  8-7-89;  8.-4S  am) 
aituNQ  COM  Mia-a>-M 


Foraat  Sarvica 

North  Fork  of  HHnoia  Bayou  Propoaad 
Municipal  and  Industrial  Water  Supply 
Dam  and  Raaarvoir 

AOtNCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  a  proposal  to  permit  the 
construction  of  a  municipal  supply 
reservoir  and  dam  on  the  North  Fork  of 
Illinois  Bayou.  The  Corps  of  Engineers. 
Department  of  the  Army,  will  participate 
as  a  cooperating  agency.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  this 
analysis.  In  addition,  the  agency  gives 
notice  of  the  environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATt:  Comments  concerning  this 
proposal  and  the  scope  of  analysis 
should  be  received  by  September  6. 1989 
in  order  to  ensure  timely  consideration. 
AOORESS:  Submit  written  comments  and 
suggestions  concerning  this  proposal 
and  the  scope  of  analysis  to  Lynn  C. 
Neff,  Forest  Supervisor.  Ozark-St. 
Francis  National  Forests.  P.O.  Box  1008. 
Russellville.  AR  72801. 
FON  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  the  environmental  impact 
statement  to  Gerald  Key.  Ozark-St. 
Francis  National  Forests,  P.O.  Box  1008. 
Russellville.  AR  72801.  phone  501-968- 
2354. 

SUPPLEMENTARY  INFORMATION:  The  City 
Corporation.  P.O.  Box  458,  Russellville. 
Arkansas,  has  applied  to  the  Forest 
Service  for  a  special  use  permit  for  a 
proposed  reservoir  and  dam.  The  dam 
and  reservoir  will  impact  about  1.400 
acres  of  National  Forest  System  land. 
The  purpose  of  the  proposed  project  is 
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to  impound  water  to  serve  as  a  water 
supply  for  the  city  of  Russellville. 
Arkansas,  and  the  surrounding  tri- 
county  area  including  Pope.  Yell,  and 
Logan  Counties,  Arkansas. 

City  Corporation  has  applied  to  the 
Department  of  the  Army,  Corps  of 
Engineers,  for  a  Clean  Water  Act 
section  404  permit.  The  scope  of  the 
environmental  impact  statement  (EIS) 
will  cover  both  the  Forest  Service  and 
Corps  of  Engineers  permit  applications. 

The  Ozark-St.  Francis  National 
Forests  Land  and  Resource  Management 
Plan,  completed  in  1986,  documented  the 
eligibility  of  the  North  Fork  of  Illinois 
Bayou  for  National  Wild  and  Scenic 
River  status  and  recommended  that  a 
suitability  study  be  conducted.  The 
suitability  study  is  currently  being  made 
and  is  scheduled  for  completion  on 
September  30, 1989.  A  draft 
environmental  impact  statement  on  the 
suitability  study  was  issued  for  public 
review  and  conunent  on  January  13, 
1989. 

In  deciding  to  issue  or  deny  the 
proposed  dam  and  reservoir  permit,  the 
Forest  Service  will  use  information  from 
the  EIS  to  determine  if  equal  or  better 
alternatives  exist  off  the  National 
Forest.  Other  alternatives  may  indude 
other  site  locations,  such  as  Huckleberry 
Creek,  Hackers  Creek.  Shoal  Creek, 
Lake  Nimrod,  Blue  Mountain  Lake, 
Piney  Bay  and  Illinois  Bayou  Bay  on 
Lake  Dardaneile,  increasing  the  size  of 
existing  sources,  and  combinations  of 
these  alternatives. 

Lynn  C.  Neff.  Forest  Supervisor. 
Ozark-St.  Francis  National  Forests. 
Russellville,  Arkansas,  is  the 
responsible  official  for  the  Forest 
Service  special  use  permit. 

Colonel  Anthony  V.  Nida.  District 
Engineer,  Little  Rock  District.  Corps  of 
Engineers  is  the  responsible  official  for 
the  Department  of  the  Army  404  permit 

Public  participation  will  be  important 
at  several  points  diuing  the  analysis. 
The  first  point  is  the  scoping  process  (40 
CFR  1501.7).  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 


5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct  indirect 
cumulative  effects). 

6.  Determining  other  potential 
cooperating  agencies  and  task 
assignments. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  the  Aricansas 
Department  of  Pollution  Control  and 
Ecology,  the  Arkansas  Soil  and  Water 
Conservation  Commission,  the  Arkansas 
Game  and  Fish  Commission,  and  the 
Arkansas  Department  of  Health  will  be 
invited  to  participate  as  cooperating 
agencies  in  the  analysis. 

The  Forest  Supervisor  and  District 
Engineer  will  hold  scoping  meetings  in 
bo^  Russellville  and  Little  Rock, 
Arkansas.  A  public  meeting  will  be  held 
in  Russellville,  Arkansas,  at  Hughes 
Community  Center,  "D"  and  Knoxville 
Sti«ets  on  July  18, 1989,  at  7M)  p.m.  A 
meeting  for  agencies  and  the  public  will 
be  held  in  Little  Rock.  Arkansas,  Room 
7208,  Federal  Building,  700  West  Capitol 
Street  on  July  19, 1989.  at  \W30  a.m. 
TTie  (h^aft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  be  available  for  public  review 
by  December  1, 1990.  At  that  time  the 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  die  Federal  Re^ster. 
The  comment  period  for  this  draft  EIS 
will  be  60  days  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposal 
participate  at  this  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  ElS's  must  structure 
their  participation  on  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewers'  positions  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  \3S.  519.  533, 1978,  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  imtil  after 
completion  of  the  final  EIS,  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338.  (ED.  Wis.  1980).  The  reason 
for  this  is  to  enstire  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 


After  the  comment  period  ends  on  the 
draft  EIS.  the  comments  will  be 
analyzed  and  considered  in  preparing 
the  final  EIS,  scheduled  to  be  completed 
by  April  1, 1991.  In  the  final  EIS,  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 

The  responsible  officials  will  consider 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  officials  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision. 

The  Forest  Supervisor's  decision  will 
be  subject  to  appeal  under  36  CFR  Part 
217. 

LynnCNafi. 
Forest  Supervisor. 

Date:  May  31. 1989. 
[FR  Doa  89-13592  Filed  8-7-89;  8:45  am] 
MLUNO  CODE  S4W-1t-a 


SoW  Conaervation  Service 
Unganore  Creek  Watershed.  MO 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Gnidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Linganore  Creek  Watershed.  Frederick 
and  Carroll  Counties,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Pearlie  S.  Reed.  State 

Conservationist  Soil  Conservation 

Service,  John  Hanson  Business  Center, 

339  Revell  Highway.  Suite  302, 

Annapolis,  MD  21401,  telephone  (301) 

757-0919. 

SUPPLEMENTARY  H«^>RMAT10N:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Peariie  S.  Reed,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  watershed 
protection  to  protect  long-term  soil 
productivity.  The  planned  measures 
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include  •tripcropping.  diversions,  grass 
waterways,  structures  for  water  control, 
waste  management  systems,  and 
cropland  conversion. 

liie  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  tiie  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Pearlie  S.  Reed. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register.  flUs 
activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.004— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.) 
PMiUaS-Rawi. 
State  ConaervationiaL 
May  aa  1889. 

(PR  Doc.  8»-135e3  Filed  0-7-68: 8:45  am] 
HUMQ  COM  S41«-1«-H 


DEPARTMENT  OF  COMMERCE 

Agency  Intonnation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Adininistration 

Title:  Written  Assurance  for  Exports  of 
Technical  Data  Under  General 
License  GTDR 

Form  Number  Export  Administration 
Regulations.  Section  779.4  (e),  (f). 
OMB-Oe94-0023 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  550  respondents;  284  reporting/ 
recordkeeping  hours.  Approximate 
time  per  response  is  30  mintues 

Needs  and  Uses:  This  procedure 
requires  that  certain  written 
assurances  be  provided  by  foreign 
importers  of  specific  U.S.  origin 
technical  data  to  assure  that  the  data 
is  not  exported  or  reexported  to 
proscribed  destinations.  The 
requirement  of  these  letters  provides  a 


measure  of  security  and  compliance 
with  established  export  control  policy. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations 

Frequency:  On  occasion  and 
recordkeeping 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Donald  Arbuckle. 
30&-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington.  DC  20503. 

Date:  June  2, 1989. 
Edwud  Michab, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

[FR  Doc.  89-13579  Filed  6-7-80: 8:45  am] 
MUMQ  COM  MW-CW-M 


National  Oceanic  and  Atmoapheric 
Administration 

Coaetal  Zone  Management;  Federal 
Coneletency  Appeal  by  Michael 
Qalgano  From  an  Objection  by  the 
New  Yorfi  Department  of  State 

AQCNCv:  National  Oceanic  and 

Atmospheric  Administration: 

Commerce. 

action:  Notice  of  appeal  and  request  for 

comments. 

On  July  8. 1988.  Michael  Qalgano 
(Appellant),  filed  with  the  Secretary  of 
Commerce  a  notice  of  appeal  under 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972, 16  U.S.C. 
1456(c)(3)(A),  and  the  Department  of 
Commerce's  (Department)  implementing 
regulations.  15  CFR  Part  930,  Subpart  H. 
The  appeal  is  taken  from  an  objection 
by  the  New  York  Department  of  State  to 
the  Appellant's  consistency  certification 
for  U.S.  Army  Corps  of  Engineers' 
(Corps)  permit  application  No.  87-754 
for  the  proposed  construction  of  a 
timber  bulkhead  with  backfill  in  Meyers 
Pond.  Town  of  Southampton,  Suffolk 
County.  New  York.  The  State's  objection 
precludes  the  Corps  from  issuing  to  the 
Appellant  a  permit  to  perform 
construction  of  a  timber  bulkhead  with 
backfill  pending  the  outcome  of  the 
Appellant's  appeal.  The  Appellant  has 
now  (lerfected  his  appeal  by  filing  the 


supporting  data  and  information 
required  by  the  Department's 
implementing  regulations. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  (Ground  I)  or  "necessary 
in  the  interest  of  national  security" 
(Ground  II).  Section  307(c)(3)(B).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  IS 
CFR  930.121  or  930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  Commission's 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA,  the  Secretary 
must  find  that  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
sections  302  or  303  of  the  CZMA;  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest:  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act;  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  New  York's 
coastal  management  program.  See  15 
CFR  930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  thirty 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Margo  E.  Jackson, 
Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603. 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  George 
Stafford.  Director,  Division  of  Coastal 
Resources  and  Waterfit)nt 
Revitalization,  Department  of  State. 
Albany.  New  York  12231-0001;  and 
Michael  Galgano,  7  Horse  Hill  Road. 
Brookville,  Long  Island.  New  York 
11545.  All  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
Division  of  Coastal  Resources  and 
Waterfront  Revitalization,  Department 
of  State,  and  the  Office  of  the  Assistant 
General  Counsel  for  Ocean  Services, 
NOAA. 
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RM  ADOmONAL  MFOHMATION  CONTACT: 

Margo  E.  Jackson.  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington.  DC  20235,  (202)  673-5200. 

(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  June  1, 1989. 
WUIiam  E.  Evana, 

Under  Secretary  for  Oceans  and  A  tmosphere. 
(FR  Doc.  89-13637  Filed  6-7-69:  8:45  am] 

BIUJMG  OOOC  W1»-0S-« 


Coastal  Zone  Management;  Decision 
and  Hndings  in  ttw  Consistency 
Appeal  of  Texaco,  Inc. 

AQENCV:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  decision  and  findings. 

On  May  19, 1989,  the  Under  Secretary 
for  Oceans  and  Atmosphere  of  the 
Department  of  Commerce  issued  the 
Decision  and  Fmdings  in  the 
Consistency  Appeal  of  Texaco,  Inc.  from 
an  Objection  by  the  California  Coastal 
Commission  (Commission).  The 
Commission  had  objected  to  Texaco's 
consistency  certification  for  its  proposed 
Plan  of  Exploration  to  drill  up  to  eight 
exploratory  oil  and  gas  wells  in  an  area 
located  at  the  western  end  of  the  Santa 
Barbara  Channel,  approximately  three 
miles  west-southwest  of  Point 
Conception. 

Texaco  appealed  to  the  Secretary  of 
Commerce  pursuant  to  section 
307(c)(3)(B)  of  the  Coastal  Zone 
Management  Act  (CZMA).  The  Under 
Secretary  found  that  Texaco's  proposed 
project  was  consistent  with  the 
objectives  of  the  CZMA.  As  a  restdt  of 
this  finding,  Texaco's  proposed  project 
may  be  permitted  by  Federal  agencies. 

FOB  ADOmONAL  INFORMATKM  CONTACT: 

Katherine  A.  Pease,  Assistant  General 
Counsel  for  Ocean  Services,  Office  of 
General  Counsel,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  Suite  603. 
Washington,  DC  20235,  (202)  673-5200. 

(Federal  Doaiestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  June  1.198a 
William  B.  Eveos, 

Under  Secretary  for  Oceans  and  Atmosphere. 
(FR  Doc.  69-13638  Piled  6-7-89:  Mi  am) 

■ILUNa  COOK  tSW-OMI     , 


Issuance  of  Marine  Mammal  Permit 
Modifications  to  Sea  Ufe  Park  (PIDD/ 
E);  Modification  to  Permito  No.  629  and 
660 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  pubHc  display  Permit  No. 
629  and  660  issued  to  Sea  Life  Park,  Inc.. 
(53  FR  10140  as  modified  March  27, 1989 
(54  FR  12470))  and  (54  FR  6564) 
respectively,  are  modified  in  the 
following  manner 

Permit  No.  629 

Correction:  The  preamble  to 
Modification  No.  1  should  read:  "*  *  * 
public  display  Permit  No.  629  *  *  *" 

Section  A.l  is  deleted  and  replaced 
by: 

1.  Four  (4)  Pacific  false  killer  whales 
[Pseudorca  crassidens)  of  either  sex  may  be 
taken  or  imported  for  public  display.  The 
minimum  capture  lengths  for  females  and 
males  shall  not  tie  less  than  300  centimeters 
(9ft.  lOin.)  and  327  centimeters  (lOft.  9in.) 
respectively. 

Pennit  No.  660 

Section  B.5  is  added: 

B.S.  The  authority  to  capture  or  otherwise 
acquire  the  marine  mammals  authorized  in 
Section  A.1  shall  extend  from  the  date  of 
issuance  through  December  31, 1990.  The 
terms  and  conditions  of  this  Permit  (Sections 
B  and  C)  shall  remain  in  effect  as  long  as  one 
of  the  marine  mammals  taken  hereunder  is 
maintained  in  captivity  under  the  authority 
and  responsibility  of  the  Permit  Holder. 

Documents  pertaining  to  the  Permits 
and  Modifications  are  available  for 
review  in  the  following  officies:  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway,  Room  7324,  Silver  Spring, 
Maryland  20910;  and  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street 
Terminal  Island.  California  90731-7415. 

Date:  June  1. 1989. 
Nancy  Foster, 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-13538  Filed  6-7-88:  8:45  am) 
BMJJNQ  CODE  lS1*-2^« 


Application  for  Marine  Mammals 
Permit;  NMFS.  Southwest  Fisheries 
Center  (P77i^34) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 


the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant  NMFS.  Southwest 
Fisheries  Center,  P.O.  Box  271,  La  Jolla, 
California  92038 

2.  Type  of  Permit  Scientific  Researdi 

3.  Name  and  Number  of  Animals: 
Harbor  porpoise  (Phocoena  phocoeno) 
30 

4.  Type  of  Take:  Each  of  the  animals 
will  be  captured,  measured,  and  a  skin 
biopsy  will  be  taken.  Fifteen  (15)  of  the 
animals  will  also  be  radio-tagged. 

5.  Location  of  Activity:  California 
coast,  initially  Monterey  Bay 

6.  Period  of  Activitiy:  3  years 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Highway,  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  reveiw  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources  and  Habitat  Programs, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Room  7330,  Silver 
Spring.  Maryland  20910;  and  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service.  NOAA,  300  South 
Ferry  Street.  Terminal  Island.  CaUfomia 
90731. 

Date:  June  1. 1989. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources,  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc  89-13539  Filed  6-7-89:  8:45  amj 

BIUJNG  CODE  3SI0-29-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Science  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting; 
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Name  of  the  Committee:  Army 
Science  Board  (ASB) 

Dates  of  the  Meeting:  27-26  June  1989 
Time:  0800-1700  hours  each  day 
Place:  Fort  Hood.  Texas 

Agenda:  The  Army  Science  Board 
1980  Summer  Study  on  Maintaining 
State-of-the-Art  in  the  Army  Command 
and  Control  System  will  meet  for 
discussions  focused  on  impacts  on 
readiness  and  warfighting  capabilities 
associated  with  introduction  and 
conversion  to  new  systems.  A 
demonstration  of  operations  in  a  tactical 
operations  center  utilizing  emerging 
command  and  control  automation  will 
be  provided.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C.. 
specifically  subparagraph  (1)  thereof. 
and  Title  5.  U.S.C.  Appendix  2, 
subsection  10(d).  Contact  the  Army 
Science  Board  Administrative  O^icer, 
Sally  Warner,  for  further  information  at 
(202)-695-3039  or  695-7048. 

Sally  A.  Wanier, 

Administrative  Officer,  Army  Science  Board. 

|FR  Doc  89-13582  Filed  6-7-88;  8:45  am] 
BNJJNQ  COM  >ri*4-M 


Office  of  ttte  Secretary     "^ 

Determination 

By  the  authority  vested  in  the 
Assistant  Secretary  of  Defense 
(Production  and  Logistics)  by  the 
Strategic  and  Critical  Materials  Stock 
Piling  Act  (50  U.S.C.  98  et  seq.),  as 
delegated  by  Executive  Order  12626  of 
February  25. 1988,  and  subsequently 
redelegated  by  the  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense 
(Acquisition),  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics).  Jack 
Katzen.  has  determined  that,  pursuant  to 
Section  3  of  the  Act  (50  U.S.C.  98b).  the 
following  are  strategic  and  critical 
materials  to  be  included  in  the  National 
Defense  Stockpile  with  the  indicated 
interim  requirements: 


MaiwM 

Requiremerx 

Indium _. „ „. 

Rayon    (Aerotpace    Grade 

Fiber). 
Piatmum  Group  Metal.  Rho- 

dhjm. 
Plattnum  Group  Metal.  Ru- 

theniura 

1  J50,000  Troy 

Ounce*. 
3.000.000  Pounds. 

30.000  Troy  Ounce* 

85.000  Troy  Ounces. 

V 


This  determination  is  effective  June  1, 
1980. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

lune  1. 1989. 

[FR  Doc.  80-13554  Filed  9-7-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Nos.  1M4-021  et  sL] 

Hydroelectric  Applications;  Wisconsin 
Power  Co.  et  al.;  Applications  RIed 
Witli  the  Commiesion 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Request  for 
Authorization  for  a  Change  in  Land 
Rights. 

b.  Project  No:  1984-021. 

c.  Dale  Filed:  January  25. 1989. 

d.  Applicant:  Wisconsin  Power 
Company. 

e.  Name  of  Project:  Petenwell—  Castle 
Rock. 

/.  Location:  Wisconsin  River  in  Adams 
and  Juneau  Counties.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  M.  O.  Andrae. 
P.O.  Box  50.  Wisconsin  Rapids.  WI 
54494.  (715)  376-9042. 

I.  FERC  Contact:  Brian  J.  Roraanek. 
(202)  378-9042. 

/  Comment  Date:  July  7, 1989. 

k.  Description  of  Project:  The 
Wisconsin  Power  Company  (WPC), 
licensee  for  the  Petenwell — Castel  Rock 
Project,  requests  authorization  to  convey 
easements  over  or  sell  certain  project 
land.  The  proposed  conveyance  consists 
of  eight  easements  over  100"  buffer  strip 
(abutting  the  project  water)  and  three 
fee  simple  sales  of  project  land.  All 
parcels  would  be  used  for  recreational 
use  of  and  or  access  to  the  water. 
Portions  of  the  easement  land  would  be 
designated  for  private  use  by  residents 
of  housing  developments  to  be  built 
adjacent  to  the  buffer  strip  (upland  of 
project  land),  while  other  portions  of  the 
easement  land  would  be  designated  for 
public  use.  The  portions  designated  for 
public  use  would  be  designated  for  trail 
walking,  bank  fishing,  and  in  some  cases 
swimming  at  enhanced  beach  areas. 

Regarding  the  three  parcels  to  be  sold 
(fee  simple),  the  public  would  not  be 
permitted  to  use  these  parcels. 


In  total,  about  6.5  miles  of  shoreline 
would  be  involved  in  the  conveyance 
proposal,  of  which  2.2  miles  would  be 
sold  to  a  private  entity.  The 
conveyances  of  project  land  and 
associated  development  of  non-project 
land  are  proposed  to  occur  in  stages 
between  the  year  1989  and  1994. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D2. 

2a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4885-023. 

c.  Date  Filed:  May  5. 1989. 

d.  Applicant:  South  Fork  Resources, 
Inc.  (Transferor)  and  Twin  Falls  Hydro 
Associates  (Transferee). 

e.  Name  of  Project:  Twin  Falls. 
/  Location:  On  the  South  Fork 

Snoqualmie  River  in  King  County, 
Washington,  partially  occupying  lands 
of  the  United  States  administered  by  the 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  For  Transferor: 
Samuel  P.  Evans,  President.  South  Fork 
Resources.  Inc.,  5808  Lake  Washington 
Boulevard.  Suite  400,  Kirkland.  WA 
98033.  Telephone:  (206)  822-0252. 

Joel  Bodansky,  Esq..  Hillis.  Clark. 
Martin  &  Peterson.  500  Galland  Building. 
1221  Second  Avenue,  Seattle,  WA 
98101-2925.  Telephone:  (206)  623-1745. 

For  Transferee:  Olof  S.  Nelson. 
President.  Twin  Falls  Hydro  Associates, 
c/o  Consolidated  Hydro.  Inc..  Two 
Greenwich  Plaza,  Greenwich.  CT  06830. 
Telephone:  (203)  661-4203. 

Charles  J.  Micoleau.  Esq..  Curtis. 
Thaxter.  Stevens.  Broder  &  Micoleau. 
One  Canal  Plaza.  Portland.  ME  04112. 
Telephone:  (207)  775-2361. 

/.  Commission  Contact:  Mr.  James 
Hunter.  (202)  376-1943. 

/  Comment  Date:  July  6, 1989. 

k.  Description  of  Proposed  Action:  On 
May  6. 1985.  a  major  license  was  issued 
to  the  Transferor  for  the  construction, 
operation,  and  maintenance  of  the  Twin 
Falls  project.  It  is  proposed  to  transfer 
the  license  to  the  Transferee.  The 
purpose  of  this  transfer  is  to  provide  a 
vehicle  for  the  investment  of  equity  and 
management  expertise  in  the  project  by 
the  Transferee. 

The  Transferor  certifies  that  it  has 
fully  complied  with  the  terms  and 
conditions  of  the  license.  The  Transferee 
accepts  all  the  terms  and  conditions  of 
the  license  and  agrees  to  be  bound 
thereby  to  the  same  extent  as  though  it 
were  the  original  licensee. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3a.  Type  of  Application:  License  (less 
than  5  MW). 


b.  Project  No.:  10661-000. 

c.  Date  Filed:  September  14. 198a 

d.  Applicant-  Michigan  Power 
Company. 

e.  Name  of  Inject'  Constantine 
Hydroelectric  Project. 

/  Location:  On  the  St.  Joseph  River 
near  Constantine,  St.  Joseph  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(8}-825(r). 

h.  Applicant  Contact:  Mr.  R.  W. 
Harmon,  Senior  Attorney,  American 
Electric  Power  Service  Corporation.  1 
Riverside  Plaza,  Columbus.  OH  43215, 
(614)  223-1638. 

i.  FERC  Contact-  Michael  Dees  (202) 
376-9414. 

/  Comment  Date:  July  3, 1989. 

A.  Description  of  Project:  The 
Constantine  Hydro  Project  would 
consist  of  the  following  features:  (1)  An 
uncontrolled  concrete  gravity  overflow 
spillway  with  a  height  of  approximately 
12  feet,  surmounted  by  12-inch-high 
flash-boards,  and  with  a  total  length  of 
241.25  feet  including  a  4-foot-wide  fish 
chute  at  the  left  abutment;  (2)  a 
headgate  structure  68  feet  long 
containing  seven  gates  approximately  8 
feet  wide  by  20  feet  high;  (3)  a  70-foot- 
long  earthen  embankment  between  the 
headgate  structure  and  overflow 
spillway;  (4)  a  1.270-foot-long  headrace 
channel  with  a  bottom  width  of 
approximately  60  feet;  (5)  art  earth-fill 
reservoir  impoundment  dike  about  16 
feet  high  by  650  feet  long  about  1.700 
feet  upstream  from  the  left  abutment  of 
the  dam;  (6)  a  reservoir  with  a  normal 
pool  elevation  of  782.94  feet  and  a 
surface  area  of  approximately  525  acres; 
(7)  a  brick  powerhouse  with  dimensions 
of  140  feet  by  30  feet  containing  four 
300-kW  generating  luiits  connecting  to 
four  vertical-shaft,  Francis  tiu'bines;  (8)  a 
SMntchyard  adjacent  to  the  powerhouse 
containing  three  1.0-MVA.  2.4/l2.4-kV 
stepup  transformers;  (9)  a  service  drop; 
and  (10)  appurtenant  facilities. 

/.  77i/s  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

4a.  Type  of  Application:  Exemption 
(less  than  5  MW ). 

b.  Project  No.:  10691-000. 

c.  Date  Filed:  November  9, 1988. 

d.  Applicant:  Pea  River  Associates, 
Inc. 

e.  Name  of  Project-  Elba. 

/.  Location:  On  the  Pea  River, 
tributary  to  the  Choctawhatchee  River, 
near  the  City  of  Elba,  Coffee  County. 
Alabama. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980,  SecUon  408. 16  U.S.C.  2705 
and  2709. 


h.  Applicant  Contact  Andrew  E.  Sims. 
P.O.  Box  576,  Pittsfield.  ME  04967.  (207) 
487-3328. 

/.  FERC  Contact  Charies  T.  Raabe. 
(202)  376-9778. 

;.  Comment  Date:  July  3. 1989. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  29-foot-high.  400-foot-long 
gravity-type  concrete  dam  having  a  110- 
foot-long  ogee-type  spillway  surmounted 
by  5-foot-high  stoplogs:  (2)  a  6-foot-high. 
200-foot-long  concrete  auxiliary  spillway 
at  the  dam's  left  (east)  bank;  (3)  a 
reservoir  having  a  95-acre  surface  area 
and  a  950  acre-feet  storage  capacity  at 
normal  water  surface  elevation  168  feet 
MSL;  (4)  an  inlet  structure  at  the  dam's 
right  (west)  bank  leading  to;  (5)  a  35- 
foot-wide,  400-foot-long  forebay;  (6)  an 
existing  powerhouse  containing  three 
new  generating  units  having  a  total 
installed  capacity  of  2.500-kW;  (7)  a  new 
100-foot-long.  46  kV  transmission  line; 
and  (8)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  generation  would  be  11.000,000 
kWh.  The  site  is  owned  by  the  City  of 
Elba.  Alabama. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3a. 

5a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10735-000. 

c.  Date  Filed:  February  16. 1989. 

d.  Applicant  Pioneer  and  Settlers 
Irrigation  Districts. 

e.  Name  of  Project  Twin  Springs 
Water  Power  Project. 

/.  Location:  On  the  North  Fork  and 
Middle  Ford  of  the  Boise  River  partially 
within  the  Boise  National  Forest  in  T2N, 
3N,  4N,  and  5N.  R3E.  4E,  5E,  6E,  7E.  and 
8E  near  Idaho  City  in  Elmore  County, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Lawrence  V. 
Gray,  P.  O.  Box  426,  Caldwell,  ID  83606. 
(208)  459-3617. 

/.  FERC  Contact  Ms.  Julie  Bemt,  (202) 
376-1936. 

/.  Comment  Date:  July  7, 1989. 

A.  Competing  Application:  Project  No. 
10669-000.  Date  Filed:  October  3, 1988. 
Due  Date:  January  16. 1989. 

y.  Description:  The  proposed  project 
would  consist  of:  (1)  A  470-foot-high 
rockfill  dam  at  elevation  3.860  MSL;  (2)  a 
reservoir  which  at  maximum  pool 
elevation  of  3,850  feet  would  have  a 
gross  storage  of  600,000  acre-feet  and  a 
siuface  area  of  4.300  acres  and  at 
minimum  pool  elevation  of  3.650  feet 
would  have  a  gross  storage  of  110,000 
acre-feet  and  a  surface  area  of  1,100 
acres;  (3)  a  concrete-ogee-shaped  1,200- 
foot-long  spillway;  (4)  a  powerhouse 


containing  4  generating  units  each  vtrith 
a  rated  capacity  of  40.000  kW;  and  (5)  a 
24-mile-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  400.000  MWh 
and  the  cost  of  the  proposed  studies  to 
be  $3,750,000. 

777.  Purpose  of  Project  The  power 
produced  would  be  sold  to  a  local  power 
company. 

71.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  AlO, 
B,  C  and  D2. 

6a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10747-000. 

c.  Date  Filed:  March  13. 1989. 

d.  Applicant  Iowa  Hydropower 
Development  Corporation. 

e.  Name  of  Project  Rathbun  Hydro 
Project 

/  Location:  On  the  Chariton  River  in 
Apponose  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(c). 

h.  Applicant  Contact  Mr.  Justin 
Rundle.  IHDC,  708  Iowa  Avenue,  Iowa 
City,  L\  52240.  (319)  337-9875. 

/.  FERC  Contact  Ed  Lee  (202)  376- 
5786. 

/.  Comment  Date:  July  10. 1989. 

A.  Description  of  Protect  The 
proposed  project  would  utilize  the 
existing  US  Army  Corps  of  Engineers 
Rathbun  Dam  and  Reservoir  and  would 
consist  of:  (1)  A  proposed  diversion 
penstock  leading  to  a  new  powerhouse 
that  will  house  a  single  1.9-MW 
generating  unit  (2)  a  new  tailrace;  (3)  a 
short  new  13.8-kv  or  equivalent 
transmission  line;  and  (4)  appiulenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  to  be  5.15 
MWh.  The  cost  of  the  work  and  studies 
to  be  performed  under  the  permit  would 
be  $15,000. 

I.  Purpose  of  Project  The  applicant 
intends  to  sell  the  project  generation  to 
a  local  utility  or  power  company. 

777.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  and  D2. 

7.  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10766-000. 

c.  Date  Filed:  March  27. 1989. 

d.  Applicant  JDJ  Energy  Company. 

e.  Name  of  Project  Nimrod  Dam. 

f  Location:  On  the  Fourche  La  Fave 
River  in  Perry  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(f). 

h.  Applicant  Contact:  Doylt  W.  Jones. 
P.E..  Route  5.  Box  483.  Malvern.  AR 
72104,  (501)  844-4435. 

7.  FERC  Contact  Charies  T.  Raabe 
(202)  376-9778. 

/  Comment  Date:  July  3, 1989. 
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k  Description  of  Project  The 
proposed  protect  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Nimrod  Dam 
and  would  consist  of:  (1)  A  proposed 
intake  structure;  (2)  a  proposed  15-foot- 
diameter  penstock  about  25  feet  long, 
bifurcating  into  a  9-foot-diameter  and  a 
4.5-foot-diameter  penstock  each  55  feet 
long:  (3)  a  proposed  powerhouse, 
located  at  the  right  dam  abutment  about 
80  feet  downstream  of  the  dam  toe, 
containing  two  generating  units  with  a 
total  installed  capacity  of  2,500  kW:  (4)  a 
proposed  tailrace  about  100  feet  long:  (5) 
a  proposed  4.16/13.8-kV  switchyard;  (6) 
a  proposed  700-foot-long  13.8-kV 
transmission  line  to  connect  Kvith  an 
existing  transmission  system;  and  (7] 
appurtenant  facilities. 

Applicant  estimates  that  the  project 
average  annual  energy  production 
would  be  8,300.000  kWh  and  that  the 
cost  of  the  studies  under  the  terms  of  the 
permit  would  be  $30,000.  Project  power 
would  be  sold  to  a  local  utility. 

/.  This  notice  also  consists  of  the 
following  standard paragrap/is:  AS,  A7, 
A9,  Aia  B.  C  and  D2. 

8a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10767-4X)a 

c.  Date  Filed:  March  27, 1989. 

d.  Applicant-  Hydro— Idaho. 

e.  Name  of  Project-  Yellowstone 
Hydro. 

/.  Location:  In  Targhee  National 
Forest  on  Falls  River  in  Fremont  county, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(s)-82$(r). 

h.  Applicant  Contact  Mr.  Robert  R. 
Lee,  1330  Barney  Dairy  Road;  Rexborg. 
ID  8344a 

/.  FBRC  Contact  Michael  Spencer  at 
(202)  376-iaeO. 

/  Comment  Date:  July  7, 1960. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
The  existing  Yellowstone  Diversion 
Dam;  (2)  a  new  river  inlet  constructed  as 
part  of  the  existing  dam;  (3)  the  existing 
4-mile-long  Yellowstone  Canal  that 
would  be  reconstructed:  (4)  a  new  500- 
foot-long,  96-inch-diameter  penstock;  (5) 
a  powerhouse  containing  two  generating 
units  with  a  combined  capacity  of  4.5 
MW  and  an  estimated  average  animal 
generation  of  2&0  GWh:  and  (6)  a  6- 
mile-long  transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $4aooa 

/.  Purpose  of  Project  Project  power 
would  be  sold  to  Utah  Power  and  Light 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  Aia  a  C  and  D2. 


9a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10770-000. 

c.  Date  Filed  April  3, 198a 

d.  Applicant  Trenton  Falls 
Hydroelectric  Company. 

e.  Name  of  Project  Morgan  Dam 
Project. 

/  Location:  On  the  West  Canada 
Creek  in  Oneida  and  Herkimer  Counties. 
NewYorL 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-«25(r). 

h.  Applicant  Contact  Mr.  Fred  T. 
SameC  Trenton  Falls  Hydroelectric 
Company.  P.O.  Box  168.  Prospect  NY. 
13435,  (315)  896-6351. 

I.  /EAC  Contact  Robert  W.  Bell  (202) 
376-fl237. 

/  Comment  Date:  {uly  6, 1969. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existii^  175-foot-long.  B-foot-hi^ 
concrete  gravity  dam;  (2)  an 
impoundment  having  a  surface  area  of  1 
acre  with  negligible  storage  and  a 
normal  water  surface  elevation  of  752 
feet  ms.\.;  (3)  a  proposed  integral 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  250 
kW:  (4)  a  proposed  lOD-foot-long.  24- 
foot-long.  tailrace;  (5)  a  propoaed  300- 
foot-long.  46-iCV  transmission  line;  and 
(6)  appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  1,8244)00  kWh.  The  dam  and 
project  fadlities  are  owned  by  ttie  New 
York  State  Department  of 
Transportation.  The  applicant  estimates 
the  cost  of  studies  under  permit  would 
be$40,50a 

I  Purpose  of  Project  All  project 
energy  generated  would  be  soki  to  the 
Niagara  Mohawk  Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  Aia  a  C.  and  D2. 

10a.  Type  of  Filing:  Preliminary 
Permit 

b.  Project  No:  10772-OOa 

c.  Date  Filed:  April  4. 196a 

d  Applicant  Hydro-Power  Electric  of 
Nevada,  Inc. 

e.  Name  of  Project  Boulder  Rapids 
Project 

/.  Location:  On  the  Snake  River  near 
the  town  of  BuhL  in  Twin  Palls  and 
Gooding  Counties.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-«25(r). 

h.  Applicant  Contact  Carl  L  Myers, 
Myers  Engineering  Company,  P.A.,  750 
Warm  Springs  Avenue,  Boise.  ID  63712, 
(208)  336-1425. 

i.  FERC  Contact  Thomas  Dean.  (202) 
376-9662. 

/  Comment  Date:  )oly  6, 1989. 

A.  Description  of  Project  The 
proposed  project  would  consist  at  (1)  A 


concrete  diversion  facility  with  an  inlet 
elevation  of  2,965  feet  msl;  (2)  a  1,100- 
foot-long  canal  measuring  between  100 
feet  and  140  feet  wide  leading  to:  (3) 
3.500-kw  generating  units  with  a 
combined  capacity  of  8,120-kW;  (4)  a 
tailrace  outlet  discharging  to  the  Snake 
River,  and  (5)  a  2.200-foot-long.  138-kV 
transmission  line. 

The  applicant  states  that  the  average 
annual  energy  production  is  33.9  CWh. 
The  approximate  cost  of  the  studies 
under  the  permit  would  be  $300,000. 

/.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility  to  the  Idaho  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  AlO.  B,  C.  and  D2. 

Standard  Patagrmihs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  Interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  {>ermit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
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than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
appUcation.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(sj  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.219,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any 
commments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  tiie  titie  "COMMENTS". 


"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION '. 
'PROTEST',  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NW.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultiu'al  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313  (b) 
of  the  Federal  Power  Act  16  U.S.C. 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  received  this  notice 
through  direct  mailing  from  the 
Commission  are  requested  to  provide    I 
comments  pursuant  to  the  statutes  listed 
above.  No  other  formal  requests  will  be 
made.  Responses  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  applicant.  If  an  agency  does  not 
respond  to  the  Commission  within  the 


time  set  for  filing,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  response  must  also  be  sent  to 
the  Applicant's  representatives. 

D2.  Agency  Comments — Federal 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  direcUy  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D3a.  Agency  Comments — ^The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are  required, 
for  the  purposes  set  forth  in  Section  408 
of  the  Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal  state  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  any  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives 

Dated:  June  2. 1989  Washington.  DC. 
Lois  0.  Cashell 
Secretary. 

ire  Doc.  89-13566  Filed  6-7-89;  8:45  am] 
BILUNG  CODE  6717-01-11 


[Docket  No.  CI63-1302  et  at] 

Mesa  Operating  Umtted  Partnership, 
Agent  for  Mesa  Midcontinent  Umited 
Partnership;  Application  . 

June  5, 1989. 

Take  notice  that  on  April  24, 1989, 
Mesa  Operating  Umited  Partnership,  as 
agent  for  Mesa  Midcontinent  Umited 
Partnership  (Mesa)  of  P.O.  Box  2009, 
Amarillo,  Texas  79189.  filed  an 
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appllcatioa  pursuant  to  MCtioe  7  of  tlw 
Natural  Gm  Ad  and  Parts  IM  and  1S7 
of  the  Fedsral  Energy  Regulatory 
Commission's  (Conunlsslon)  rsgulations 
thereunder  for  certificates  (rf  public 
convenience  and  necessity  to  contlntte 
sales  of  natural  gee  previously  aade  by 
Tenneco  Oil  Conpany  (Tenneco)  under 
the  certificates  Hi^  tai  the  Appendix 
hereta  I  lees  also  reqaests  that 
Tenaeoo's  rate  schedules  listed  In  the 
Appendix  hereto  be  redesignated  as 
those  of  Mesa,  all  as  more  fully  set  forth 
ia  the  application  which  is  on  fils  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  states  effective  June  30, 
I9es,  Tenneco  tranefiBrred  all  of  Hs 
interests  in  all  of  the  properties  subject 
to  Tennaco's  PERC  Gaa  Rate  Schedulee 
bsted  ia  die  Appendix  hereto  to  TOC- 
Mid-Conthient  bic.  and  TOC-Mid- 
Contlnent  Inc.  transfscred  all  of  said 
interests  to  Mesa  Mldoootlnent  Limited 
Partnership  effsctive  the  same  date. 

Any  person  desiring  to  be  heard  or  to 
make  eny  protest  with  reference  to  said 
application  should  on  or  before  June  20, 
1989,  flle  widi  die  Federal  Energy 
Regulatory  Commission,  Washbigton. 
DC  2042S,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385^1  and  388.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herehi 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provifled 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Mesa  to  appear  or  to  be 
represented  at  the  hearing. 

Lois  D.  Cashsil. 

Secretary. 
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|FR  Doc.  80-13567  Filed  6-7-69:  8:45  am] 
etLUNG  cooc  azir-OMi 

[OocliM  Nes.  CI8»-417-000  et  aL] 

Pdto  01  Co.  at  aL;  Natural  Gas 
Cartmcata  FlNnga 

Take  notice  that  the  following  fili^ 
have  been  made  with  the  Commission: 

1.  Pelto  Oil  Company 

Poclcet  No.  C189-417-000] 
June  1, 1989. 

Take  notice  that  on  May  12. 1989, 
Pelto  Oil  Company  (Pelto)  of  Suite  180a 
500  Dallas  StreeU  Houston.  Texas  77002. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Enei^gy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
ivith  pregranted  abandonment  to 
authorize  sales  of  uncommitted  gas 
subject  to  the  Commission's  NGA 
jurisdiction  and  gas  which  has  been 
permanently  abandoned  or  has  been 
released  from  a  gas  sales  contract  and 
which  has  not  been  otherwise 
abandoned  under  Order  Nos.  490  and 
490-A.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  June  20. 1989.  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 

(Docltet  No.  CPSe-l  51 7-000] 
|une  1. 1989. 

Take  notice  that  on  May  26, 1989. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 


Alabama  35202-2563.  filed  in  Docket  Na 
CP89-1517-000  an  application  pursuant 
to  i  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  the 
Stone  Container  Corporation.  Resources 
and  Energy  Division  (Stone),  a  marketer 
of  natural  gas.  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  ivith 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport,  on  an 
intemiptible  basis,  up  to  5,000  MMBtu  of 
natural  gas  per  day  for  Stone.  Southern 
states  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

Southern  further  states  that  the 
maximum  day,  average  day.  and  annual 
transportation  voliunes  would  be 
approximately  5.000  MMBtu.  5,000 
MMBtu  and  1325,000  MMBtu 
respectively. 

Southern  advises  that  service  under 
Section  284.223(a)  commenced  April  1. 
1989.  as  reported  in  Docket  No.  ST89- 
3040. 

Comment  date:  |uly  17, 1989,  in 
acconiance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Elf  Aquitaine  Operating,  Inc. 
(Successor-in-interest  to  Huffco 
Petroleum  Corporation) 

(Docket  Nos.  CS84-6S-001.  a8S-<7»-001  and 
Cl8&^8(MXn] 

June  1. 1989. 

Take  notice  that  on  May  17, 1989,  Elf 
Aquitaine  Operating,  Inc.  (Applicant),  c/ 
o  Newman  &  Holtzinger,  P.C.  1615  L 


Street.  NW.,  Washington.  DC  20036. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the 
Commission's  regulatons  thereunder 
requesting  that  the  certificates 
previously  issued  to  Huffco  Petroleuoi 
Corporation  (Huffco)  be  amended  to 
reflect  Elf  Aquitaine  Operating.  Inc.  as 
the  certificate  holder,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  Huffco  was 
acquired  by  Elf  Aquitaine,  Inc.  on 
August  18, 1966,  and  renamed  Elf 
Aquitaine  Operating.  Inc.  Applicant 
requests  that  the  small  producer 
certificate  issued  to  Huffco  in  Docket 
No.  CS85-65-000  be  redesignated  in  the 
name  of  Elf  Aquitaine  Operating.  Ina 
and  that  the  certificates  issued  to  Huffco 
in  Docket  Nos.  CI8&-479-000  and  CI8&- 
480-000  be  amended  to  reflect  the 
change  in  name  to  Elf  Aquitaine 
Operating,  Inc.  and  to  redesignate 
Huffco's  FERC  Gas  Rate  Schedule  Nos. 
1  and  2  as  Elf  Aquitaine  Operating.  Inc. 
rate  schedules. 

Comment  date:  ]tine  20, 1989  in 
accordance  with  Standard  Paragraph  f 
at  the  end  of  the  notice. 

4.  Transcontiiiental  Gas  Pipe  Line 
Coqioration 

(Docket  No.  CPe»-l 519-000) 

June  1, 1989. 

Take  notice  that  on  May  26, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP89-1519-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Owens-Coming  Fiberglas 
Corporation  (Shipper),  under  Transco 's 
blanket  certificate  issued  in  Docket  Na 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  on  an 
interruptible  basis,  up  to  6,000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
6,000  dt  equivalent  on  an  average  day 
and  Z190.000  dt  equivalent  on  an  annual 
basis  for  Shipper.  It  is  stated  that 
Transco  would  receive  the  gas  for 
Shipper's  account  at  various  existing 
points  on  Transco's  system  in  Louisiana, 
Texas,  Mississippi,  and  Georgia  and 
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would  deliver  equivalent  amounts  at 
existing  points  in  Louisiana  and  South 
Carolina.  It  is  asserted  that  the 
transportation  service  would  be  effected 
using  existing  facilities  and  that  no 
construction  of  facilities  would  be 
required.  It  is  explained  that  the 
transportation  service  commenced  April 
1. 1989,  under  the  automatic 
aulhorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3252. 
Comment  date:  July  17. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Urited  Gas  Pipe  Line  Company 

(Docket  No.  CP88-1S(»-000] 
June  1, 1989. 

Take  notice  that  on  May  24. 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  Tiled  in  Docket  No.  CP89-1 506-000 
a  request  pursuant  to  SS  157.205  and 
284.223(2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Fine  Oil  and  Chemical  Company  (Fine), 
a  producer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  for 
public  inspection. 

United  states  that  it  would  transport, 
on  an  interruptible  basis,  up  to  a 
maximum  of  11,845  equivalent  of  natural 
gas  per  day  for  Fine.  United  states  that 
it  would  receive  and  redeliver  the  gas  at 
existing  interconnections  between 
United  and  Fiigh  Island  Offshore  blocks 
in  offshore.  Texas.  United  indicates  that 
the  total  volume  of  gas  to  be  transported 
for  Fine  on  a  peak  day  would  be  11.845 
MMBtu:  on  an  average  day  would  be 
11.845  MMBtu:  and  on  an  annual  basis 
would  be  4.323.425.  United  indicates  it 
would  perform  the  proposed 
transportation  service  for  Fine  pursuant 
to  a  service  agreement  dated  October 
13. 1988,  between  United  and  Fina. 

United  states  that  it  commenced  the 
transportation  of  natural  gas  for  Fina  on 
May  4, 1989,  at  Docket  No.  ST89-34g2- 
000  for  a  120-day  period  pursuant  to 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  United  indicates  that  it 
proposes  no  new  facilities  in  order  to 
provide  this  transportation  service. 

Comment  date:  July  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


8.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-1451-000J 
|une  1, 1989. 

Take  notice  that  on  May  19. 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148.  Hied  in  Docket 
No.  CP89-1451-000,  a  request  pursuant 
to  S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  transport  on  a  firm 
basis  under  its  blanket  certificate 
Docket  No.  CP86-582,  a  maximum  of 
102.000  MMBtu  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overun  provisions  of  Natural's  Rate 
Schedule  FTS)  for  PSl,  Inc.  (PSI)  a 
marketer,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  indicates  that  service 
commenced  May  1, 1989,  under 
i  284.223(a)  of  the  Commission 
Regulations,  as  reported  in  Docket  No. 
ST89-3578  and  estimates  the  volumes 
transported  to  be  102,000  MMBtu  per 
day  on  peak  day  and  average  day,  and 
37,230.000  MMBtu  on  an  annual  basis. 

Natural  also  states  that  no  new 
facilities  are  to  be  constructed. 

Comment  date:  July  17, 1989.  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-1511-000| 
)une  1. 1989. 

Take  notice  that  on  May  25, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1511-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  provide  an 
interruptible  transportation  service  for 
Chevron  USA.  Inc.  (Chevron),  a 
producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-OO0, 
pursuant  to  section  7  of  the  Naturaf  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  April  18. 
1989.  under  its  Rate  Schedule  IT,  it 
proposes  to  transport  up  to  2.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Chevron.  Tennessee 
states  that  it  would  transport  the  gas  for 
Chevron  for  gas  lift  purposes  from 
receipt  points  located  offshore  Louisiana 
to  a  platform  at  Eugene  Island  Block  215 
C. 

Tennessee  advises  that  service  under 
Section  284.223(a)  commenced  April  21, 


1989.  as  reported  in  Docket  No.  ST89- 
3529  (flled  May  15. 1989).  Tennessee 
further  advises  that  it  would  transport 
2,000  dt  on  an  average  day  and  730,000 
dt  annually. 

Comment  date:  July  17, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-1 51 3-000] 
June  1, 1989. 

Take  notice  that  on  May  25, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-1513-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Exxon  Corporation  (Exxon), 
a  producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-582-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated 
February  10. 1989.  under  its  Rate 
Schedule  ITS.  it  proposes  to  transport  up 
to  75,000  MMBtu  per  day  equivalent  of 
natural  gas  for  Exxon.  Natural  states 
that  it  would  transport  the  gas  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  from  multiple  receipt 
points  in  Texas.  Oklahoma  and  New 
Mexico,  as  shown  in  Exhibit  "A"  of  the 
transportation  agreement,  and  would 
deliver  the  gas  to  multiple  delivery 
points  in  Louisiana  and  Texas,  as  shown 
in  Exhibit  "B"  of  the  agreement. 

Natural  advises  that  service  under 
Section  284.223(a)  commenced  April  21, 
1989.  as  reported  in  Docket  No.  ST89- 
3626-000.  Natural  further  advises  that  it 
would  transport  75,000  MMBtu  on  an 
average  day  and  27,375,000  MMBtu 
annually. 

Comment  date:  July  17, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-1 504-000] 
June  2. 1989. 

Take  notice  that  on  May  24, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  flled  in  Docket  No.  CP89-1504-000. 
a  request  pursuant  to  9  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
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157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.ZZ3)  for  authorization  to 
provide  a  transportation  service  for 
LaSER  Marketing  Company  (LaSER),  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  618.000  MMBtu  of 
natural  gas  equivalent  per  day  for 
LaSER  pursuant  to  a  transportation 
agreement  dated  December  12, 1988.  as 
amended  on  March  2, 1989.  between 
United  and  LaSER.  United  would 
receive  natural  gas  at  various  receipt 
points  in  Louisiana  and  Mississippi  and 
redeliver  equivalent  volumes  of  gas,  less 
fuel  and  company  used  gas,  at  various 
delivery  points  in  Louisiana  and 
Mississippi. 

United  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  618.000  MMBtu  and 
74.16a000  MMBtu  respectively.  Service 
under  9  284.223ta)  commenced  April  21, 
1989,  as  reported  in  Docket  No.  ST89- 
3487-000,  it  is  stated. 

Comment  date:  July  17, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northwest  Pipeline  Cocporatioo 

[Docket  No.  CP89-1S01-00(^ 

June  2, 1989. 

Take  notice  that  on  May  24. 1989. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  Na 
CP89-1501-000  a  request  pursuant  to 
9  9  157.205  and  284.223  of  the 
Commission's  Regulations  under  Ihe 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Shell  Oil  Company 
(Shell),  an  end  user  of  natural  gas,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP88-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  VNrhich 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  transport,  on 
an  interruptible  basis,  up  to  18,(XX) 
MMBtu  of  natural  gas  equivalent  per 
day  for  Shell  pursuant  to  a  gas 
transportation  agreement  dated  March 
14, 1988.  as  amended  on  January  31, 
1989,  and  April  4, 1989.  between 
Northwest  and  ShelL  Northwest  would 
receive  the  gas  at  any  receipt  point  on 
its  system  and  redeliver  equivalent 
volumes,  less  fuel  and  lost  and 


unaccounted  for  voiumes.  at  any 
dehvery  point  on  its  system. 

Northwest  further  states  that  the 
estimated  average  daily  and  annual 
quantities  wo\dd  be  100  MMBtu  and 
36.500  MMBtu.  respectively.  Service 
under  Section  284.223(a]  commenced  on 
April  12, 1989,  as  reported  in  Docket  No. 
ST89-3469-000,  it  is  stated. 

Comment  date:  July  17. 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

11.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP8&-1 527-000] 
June  2. 1989. 

Take  notice  that  on  May  26, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1527-000 
a  request  pursuant  to  9 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Marathon  Oil 
Company  (Marathon),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  October 
7. 1988,  under  its  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  4,120  MMBtu 
per  day  equivalent  of  natural  gas  for 
Marathon.  United  states  that  it  would 
transport  the  gas  from  a  receipt  point  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  a  delivery  point  shown 
in  Exhibit  "B"  of  the  agreement. 

United  advises  that  service  under 
Section  284.223(a)  commenced  May  1, 
1989,  as  reported  in  Docket  No.  ST89- 
3491  (filed  May  11, 1989).  United  further 
advises  that  it  would  transport  4,120 
MMBtu  on  an  average  day  and  1,503,800 
MMBtu  annually. 

Comment  date:  July  17. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 
[Docket  Na  CP89-141d-000] 
June  2. 1988. 

Take  notice  that  on  May  17. 1989, 
Truckline  Gas  Company  (Truckline), 
P.O.  Box  1642,  Houston,  Texas,  77251- 
1642.  filed  in  Docket  Na  CP89-1416-000 
a  request  pursuant  to  9  9 157.205  and 
284.223  of  the  Commission  Regulations 
undo-  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  Manville  Sales  Corporation 
(Manviile),  a  shipper  and  end  user  of 
natural  gas,  under  Truckline's  Uanket 


certificate  issued  in  Docket  No.  CPB^ 
586-00  pursaant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Specifically,  Trunkline  requests 
authority  to  transport  up  to  3,000  Dt.  per 
day  on  a  firm  basis  on  behalf  of 
Manville  pursuant  to  a  Transportation 
Agreement  dated  April  1, 1989,  between 
Trunkline  and  Manville  (Transportation 
Agreement).  The  Transportation 
Agreement  provides  for  Trunkline  to 
receive  gas  from  Houston  Pipeline 
(Katy)  in  Waller  County.  Texas. 
Trunkline  will  then  transport  and 
redeliver  subject  gas.  less  fuel  and 
unaccounted  for  line  loss,  to  Panhandle 
Eastern  Pipeline  Company  in  Douglas 
County,  Illinois. 

The  Applicant  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  3,000  Dt  and 
1.09S.000  Dt..  respectively.  Service  under 
9  284.223(a)  commenced  on  April  1 1989. 
as  reported  in  Docket  No.  STao-3161. 

Comment  date:  July  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  Na  CPa9-l«6-000| 

June  2. 1989. 

Take  notice  that  on  May  24, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Illinois.  60148.  filed  in  Docket 
No.  CPB9-1488-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Yuma  Gas  Corporation  (Yuma),  under 
Natural's  blanket  certificate  issued  in 
Docket  Na  CP88-582-00a  pursuant  to 
section  7  of  the  Natiu^l  Gas  Act  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  100.000  MMBtu  of 
natural  gas  per  day  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provision's  of  Natural's  Rate 
Schedule  ITS)  for  Yuma  from  receipt 
points  located  in  Colorado.  New 
Mexico.  Oklahoma,  and  Texas  to 
delivery  points  located  in  Texas. 
OUahoma.  New  Mexico,  and  Nebraska. 
Natural  anticipates  transporting,  on  an 
average  day  20.000  MMBtu  and  an 
annual  volume  of  7,300.000  MMBtu. 

Natural  states  that  the  transportation 
of  natural  gas  for  Yuma  commenced 
April  1, 1988.  as  reported  in  Docket  Na 
ST89-3615-000,  for  a  120-day  period 
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pursuant  to  |  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certiflcate  issued  to  Natural  in 
Docket  No.  CP86-582-000. 

Comment  date:  July  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Soutbera  Natural  Gas  Company 

[Docket  No.  CPeO-ISlB-OOO) 
June  S,  1968. 

Take  notice  that  on  May  26. 1989, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  3502-2563  Hied  in 
Docket  No.  CP89-1517-O00  a  request 
pursuant  to  %  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Stone  Container  Corporation, 
Resources  and  Energy  Division  (Stone), 
a  natural  gas  marketer,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP8&-31 6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  would  perform  the  proposed 
intemiptible  transportation  service  for 
Stone,  pursuant  to  an  intemiptible 
transportation  service  agreement  dated 
March  17. 1989.  The  transportation 
agreement  is  effective  for  a  primary 
term  of  one  month  and  month-to-month 
thereafter  subject  to  termination  by 
either  party  giving  Tive  days  written 
notice.  Southern  proposes  to  transport 
20,000  MMBtu  of  natural  gas  on  a  peak 
and  average  day;  and  on  an  annual 
basis  7.300,000  MMBtu  of  natural  gas  for 
Stone.  Southern  proposes  to  receive  the 
subject  gas  at  various  receipt  points 
located  in  Alabama.  Louisiana,  offshore 
Louisiana.  Mississippi.  Texas  and 
offshore  Texas  for  redelivery  to  various 
points  in  Georgia  and  South  Carolina. 
Southern  avers  that  no  new  facilities  are 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
8  284.223(a)(1)  of  the  Commission's 
Regulations.  Southern  commenced  such 
self-implementing  service  on  April  1, 
1989,  as  reported  in  Docket  No.  ST89- 
3037-000. 

Comment  date:  July  17, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


18.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP8e-1508-000) 
June  5, 1969. 

Take  notice  that  on  May  24, 1989,  Sea 
Robin  Pipeline  Company  (Sea  Robin), 
P.O.  Box  147a  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1508-000 
a  request  pursuant  to  89  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  intemiptible 
transportation  service  on  behalf  of  Ecee, 
Inc.  (Ecee).  a  producer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-824-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  ffle 
with  the  Commission  and  open  to  public 
inspection. 

Sea  Robin  states  that  it  proposed  to 
transport  natural  gas  for  Ecee  from 
various  points  of  receipt  in  offshore 
Louisiana  to  various  point  of  delivery  in 
Louisiana. 

Sea  Robin  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Ecee  would  be  3.000  MMBtu 
equivalent  of  natural  gas,  3,000  MMBtu 
equivalent  of  natxiral  gas  and  1,095,000 
K^fBtu  equivalent  of  natural  gas, 
respectively. 

Sea  Robin  indicates  that  in  a  Hling 
made  with  the  Commission  in  Docket 
No.  ST89-3222  filed  on  April  27, 1989,  it 
reported  that  transportation  service  for 
Ecee  had  begun  under  the  120-day 
automatic  authorization  provisions  of 
9  284.223(a). 

Comment  date:  July  20, 1989,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-1518-000] 
June  S,  1989. 

Take  notice  that  on  May  26. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston  .  Texas  77251,  filed  in 
Docket  No.  CP8»-1518-O00  a  request  for 
authorization  to  transport  gas  for 
Transco  Energy  Marketing  Company 
(Shipper)  under  the  prior  notice 
procedure  prescribed  in  8  9  157.205  and 
284.223  of  the  Commission's  Regulations 
and  Transco's  blanket  certificate  issued 
in  CP88-328-000,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Transco  states  that  the  total  volumes 
of  gas  to  be  transported  for  Shipper  on  a 
peak  day  will  be  8.000  dt;  on  an  average 
day  will  be  8.000  dt;  and  on  an  annual 
basis  will  be  2,920,000  dt. 


Transco  states  it  will  receive  the  gas 
at  various  existing  receipt  points  in 
onshore  and  offshore  Louisiana,  onshore, 
and  offshore  Texas,  Alabama.  Georgia, 
Pennsylvania  and  New  Jersey.  Transco 
will  deliver  the  gas  at  various  existing 
delivery  points  in  South  Carolina  and 
onshore  Louisiana. 

Transco  states  that  it  will  construct  no 
new  facilities  in  order  to  provide  this 
transportation  service.  Transco  will 
utilize  existing  facilities  as  reflected  in 
Exhibit  A  of  the  transportation 
agreement. 

Transco  states  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  a^iliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper. 

Transco  states  that  service  for  Shipper 
commenced  April  1, 1989,  in  Docket  No. 
ST89-3609,  pursuant  to  the  120-day 
automatic  authorization  provided  in  the 
Commission's  Regulations. 

Transco  knows  of  no  other 
applications  that  are  related  to  this 
transaction. 

Transco  has  verified  that 
transportation  hereunder  will  be 
pursuant  to  Subpart  F,  Part  157  and 
Subpart  G,  Part  284  of  the  Commission's 
Regulations. 

Comment  date:  July  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP89-1510-0001 
June  5, 1989. 

Take  notice  that  on  May  25, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston.  Texas  77002. 
filed  in  Docket  No.  CP89-151Q-000  a 
request  pursuant  to  8  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  one  delivery  point 
to  Midwest  Gas.  A  Division  of  Iowa 
Public  Service  Company  (Midwest),  in 
order  for  Midwest  to  serve  the 
community  of  Elk  Point,  South  Dakota, 
under  the  certificate  issued  in  Docket 
No.  CP82-401-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  application  which' is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  construct  and 
operate  one  small-volume  delivery  point 
to  accommodate  natural  gas  deliveries 
under  Northerns  Rate  Schedules  CD-I, 
ACDS-1  and  AOS-1  to  Midwest  for 
ultimate  delivery  to  the  community  of 
Elk  Point,  in  Union  County,  South 
Dakota.  Northern  states  that  the 
volumes  to  be  delivered  to  Midwest  at 


the  proposed  delivery  point  would  be 
580  Mcf  on  a  peak  day  and  13.510  Mcf 
annually.  Northern  maintains  that  the 
total  volume  to  be  delivered  to  Midwest 
at  the  proposed  and  existing  delivery 
points  would  be  within  its  currently 
authorized  firm  entitlement,  as 
authorized  by  Commission  orders  issued 
November  9. 1987  at  Docket  Nos.  RP85- 
206-11  through  RP85-206-27  and  on 
December  22. 198a  in  Docket  No.  CP88- 
774-000.  Northern  states  that  delivery  of 
such  volume  will  therefore  have  no 
impact  on  Northern's  peak  day  and 
annual  deliveries.  Northern  further 
states  that  the  required  volume  would 
be  served  from  the  existing  firm 
entitlement  currently  designated  by 
Midwest  for  delivery  to  Elk  Point,  South 
Dakota. 

Comment  date:  July  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1 502-000) 
June  5, 1989. 

Take  notice  that  on  May  24, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-1 502-000.  an  application  pursuant 
to  section  7(b]  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  by  reclamation  approximately 
22  miles  of  8-inch  lateral  pipeUne  and 
appurtenant  facilities  located  in  Allen 
and  Bourbon  Counties,  Kansas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  the  8-inch  pipeline 
was  installed  in  1929  and  certificated  in 
Docket  No.  G-298,  4  FPC  471  (1943).  It  is 
alleged  that  Williams  seeks  authority  to 
abandon  by  reclaim  approximately  22 
miles  of  this  8-inch  lateral  pipeline  and 
appurtenant  facilities  beginning  in 
Section  27,  Township  26  South.  Range  20 
East,  Allen  County.  Kansas  and  ending 
in  Section  30.  Township  26  South,  Range 
24  East,  Bourbon  County,  Kansas.  It  is 
asserted  that  road  crossings  would  be 
abandoned  in  place. 

Williams  states  that  a  new  pipeline 
would  be  constructed  under  the 
automatic  provisions  of  Section  157.028 
of  the  Commission's  Regulations  to 
replace  the  pipeline  sought  to  be 
abandoned  thus  there  would  be  no 
abandonment  of  service.  Williams 
contends  that  the  new  pipeline  would  be 
in  operation  prior  to  the  proposed 
abandonment  of  the  existing  8-inch 
pipeline,  therefor  there  would  be  no 
abandonment  of  service.  It  is  alleged 
that  the  cost  of  the  proposed 
abandonment  is  approximately  $258,000 


with  an  estimated  salvage  value  of 
$77,000. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

19.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-1 503-000] 
June  5. 1989. 

Take  notice  that  on  May  24, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP89-1 503-000  a  request  for 
authorization  pursuant  to  89 158.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-328-000  for 
authorization  to  provide  gas  for  TBG 
Cogen  Partners,  Inc.  (Shipper),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and 
available  for  public  inspection. 

Transco  states  that  the  total  volume  of 
gas  to  be  transported  for  Shipper  on  a 
peak  day  would  be  22,700  dt;  on  an 
average  day  would  be  12,000  dt;  and  on 
an  annual  basis  would  be  4,380,000  dt. 

Transco  states  it  would  receive  the 
gas  at  various  existing  receipt  points  in 
Onshore  and  Offshore  Louisiana  and 
Texas  and  deUver  the  gas  at  various 
existing  delivery  points  in  New  York. 

Transco  also  states  that  it  would 
construct  no  new  facilities  in  order  to 
provide  this  transportation  service.  It  is 
stated  that  Long  Island  Lighting 
Company  (LILCO)  would  be  required  to 
construct  an  8-inch  pipeline  and 
appurtenances  in  Bethpage.  New  York 
at  an  approximate  cost  of  $2,200,000. 

Transco  states  that  there  is  no  agency 
relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Shipper  will  receive  gas  on  behalf  of 
Shipper. 

Transco  states  that  service  for  Shipper 
commenced  April  1, 1989,  pursuant  to 
the  120-day  automatic  authorization  in 
Docket  No.  ST89-3118. 

Comment  date:  July  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  K  N  Energy,  Inc. 

[Docket  No.  CP89-1475-O00J 
June  5, 1989. 

Take  notice  that  on  May  22, 1989,  K  N 
Energy,  Inc.  (K  N),  Post  Office  Box 
15265,  Lakewood,  Colorado  80215,  filed 
in  Docket  No.  CP89-1475-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  K  N  to  make  a  sale  fo''  resale 
of  natural  gas  to  the  Kansas  Power  and 


Light  Co.  (KPL)  and  to  construct  and 
operate  interconnecting  facilities  needed 
to  deliver  the  gas  to  KPL,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

K  N  proposes  to  sell  up  to  15.000  Mcf 
of  natural  gas  per  day  to  KPL  for  resale 
to  KPL's  customers,  including  residential 
and  small  commercial  customers.  It  is 
stated  that  in  order  to  make  the 
deliveries,  K  N  requests  authorization  to 
construct  and  operate  approximately  7.1 
miles  of  16-inch  pipeline  in  Grant 
County,  Kansas,  to  connect  K  N's 
facilities  with  those  of  KPL  and  to 
construct  and  operate  measurement  and 
appurtenant  facilities  at  the 
interconnection.  K  N  estimates  the  cost 
of  the  facilities  at  $1,687  million.  It  is 
asserted  that  K  N  has  sufficient  gas 
reserves  and  deliverability  to  make  the 
sale  without  any  adverse  impact  on 
K  N's  other  customers.  It  is  explained 
that  K  N  would  sell  the  gas  at  the 
appUcable  rates  imder  K  N's  Rate 
Schedules  CD-I  and  IOR-1  of  K  N's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.l. 

Comment  date:  June  26, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  Notice. 

21.  Northwest  Pipelie  Corporation 

(Docket  No.  CP89-1 529-000) 
June  5, 1989. 

Take  notice  that  on  May  26, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Uath  84108,  filed  in  Docket  No. 
CP8^1529-000  a  request  pursuant  to 
9  157.205  (18  CFR  157.205)  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Georgia-Pacific  Corporation 
(Georgia-Pacific),  an  end-user  of  natural 
gas,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP89- 
578-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  wi;h 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  on  an 
intemiptible  basis  up  to  25.000  MMBtu 
equivalent  of  natiu-al  gas  in  a  peak  day 
for  Georgia-Pacific,  approximately  1.000 
MMBtu  equivalent  on  an  average  day 
and  365,000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  Northwest 
would  receive  the  gas  for  Georgia- 
Pacific's  account  at  various  existing 
points  on  Northwest's  system,  as 
designated  in  the  transportation 
agreement,  and  that  Northwest  would 
deliver  equivalent  volumes  at  various 
existing  points  on  Northwest's  system.  It 
is  explained  that  the  service  commenced 
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April  17, 1989,  under  the  automatic 
authorization  provisions  of  9  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3S6& 
Comment  date:  July  20. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
flling  should  on  or  before  the  comment 
date  file  with  ihe  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  coofeired  upon  the  Federal 
Energy  and  Regtilatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  Intervene  is  filed  «vithin 
the  time  required  herein,  if  the 
commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sodi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

(  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  t>e  deemed  to 
be  authorized  eflective  the  day  after  the 
time  allowe4  for  filing  a  protest  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washii^ton.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.211. 385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LoiaaCasball, 
Secretary. 
[FR  Doc  S9-13S6S  Filed  6-7-48;  8:45  am] 

■LLNM  COOK  SrU-OI-M 

[Docfcat  Na  CPM-820-002] 

Arkia  Enargy  Rmoutcm,  a  Division  of 
Arfcta,  hw^  Proposad  Ctanga  in  FERC 
Gaa  Tariff 

)une  2, 1989. 

Take  notice  that  on  May  24. 1989. 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla.  Inc.  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1-A: 

Third  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  Na  82 
Fourth  Revised  Sheet  No.  83 
Fourth  Revised  Sheet  No.  85 

AER  states  that  these  sheets  are  filed 
in  compliance  with  Ordering  Paragraph 
D  of  the  Commission's  order  Issuing 
Certificate  issued  on  December  22, 1988. 
Such  order  granted  AER  a  blanket 
transportation  certificate  under  part  284. 
Subpart  G  of  the  Commission's 
Regulations.  AER  proposes  an  effective 
date  of  June  1. 1989. 

Any  [lerson  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20420.  in  accordance 
with  18CFR  |S385^4  and  385.211.  All 
such  motions  or  protests  must  be  filed 


by  June  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  89-13624  Filed  6-7-88;  8:45  am] 
MLUNQ  Cod*  S717-01-M 


[Docket  Not.  CP89-646-000  aiMl  CP8»-«54- 
000] 

Ctiamplain  Pipalina  Co.,  Proposad 
Pipalina  Routa  Mocflflcationa 

June  5, 1989. 

On  February  16, 1989  the  Federal 
Energy  Regulatory  Commission  (FERC) 
issued  a  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
for  the  Proposed  Champlain  Pipeline 
Project  and  Request  for  Conunents  on  its 
Scope  (54  FR  7860).  On  May  15  and  19. 
1989,  the  applicant,  Champlain  Pipeline 
Company,  filed  supplemental 
informaiton  before  the  FERC  in  the 
above-referenced  dockets,  proposing  20 
modifications  to  the  alignment  of  its 
originally  proposed  pipeline  route. 
These  modifications  were  based  upon 
the  applicant's  more  detailed  review  of 
its  original  proposed  routing  and  in 
response  to  concerns  raised  through  the 
FERCs  formal  scoping  process  and  at 
various  public  meetings  held  by  state 
and  local  authorities. 

The  route  modifications  total 
approximately  62  miles  or  18.5  percent 
of  about  355  miles  of  proposed  pipeline, 
and  vary  in  length  from  about  0.1  mile  to 
approximately  12  miles.  The  modified 
route  still  follows  the  same  general 
trend  as  the  original  proposed  route,  and 
involves  lateral  shifts  in  the  alignment 
varying  fi-om  less  than  100  feet  to  about 
2.5  miles.  The  FERC  considers  these 
modifications  to  be  the  applicant's 
currently  proposed  route,  which  will  be 
studied  and  presented  as  such  in  the 
staff's  draft  environmental  impact 
statement  (EIS). 

The  proposed  modified  route  will 
affect  the  following  towns: 


Highgate.VT 
Swanton,  VT 
St.  Albans.  VT 
Fairfield,  VT 
Fairfax,  VT 
Westford  VT 
Williston,  VT 
Monklon,  VT 
Rockingham,  VT 
MiddleiMiry,  VT 


SaUslniry.  VT 
Brandon,  VT 
Rutland.  VT 
Shrewsbury.  VT 
Cavendiih,  VT 
Springfield.  VT 
Clurleatown. 

NH 
Langdon.  NH 
I.WKia*ter.  MA 


MUfordMA 
Shirley.  MA 
Ayer,  MA 
Croton,  MA 
Peppereil.  MA 
DttMtable.MA 
ShelbunuMA 
Deerfleld,  MA 


"v' ■ij'|'»"  'i-?">'"li  |5:|J 


^ 
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Detailed  maps  of  the  pipeline  route 
have  been  provided  to  the  Board  of 
Selectmen  and  Planning  Commission  of 
each  town  listed  above. 

Further  information  about  the  route 
modification  is  available  from  Mr. 
Lonnie  Lister,  EIS  Project  Manager. 
Environmental  Policy  and  Project 
Analysis  Branch,  Office  of  Pipeline  and 
Producer  Regulation,  Room  7312,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  telephone  (202  357-9021  or 
FTS  357-9021. 
Lois  D.  CasbeU. 
Secretary. 

|FR  Doc  89-13632  Filed  6-7-89:  8:45  am] 
BaiMQ  cooc  srir-oi-M 


(Docket  Na  RP89-180-000] 

El  Paso  Natural  Gas  Co.;  Tariff  FiHng 

June  2. 1989. 

Take  notice  that  on  May  26, 1989,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
filed,  pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act  ("NGA"),  certain  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  1-A  and  Third  Revised  Volume 
No.  2. 

El  Paso  states  that  the  tendered  tariff 
sheets,  when  accepted  by  the 
Commission  and  permitted  to  become 
effective,  serve  to  establish  the 
procedures  under  which  El  Paso 
proposes  to  discoimt  its  Order  No.  500 
Throughput  Surcharge.  Adjustment,  or 
discounting,  ot  such  surcharge  shall  be 
applicable  to  transportation  services 
subject  to  El  Paso's  mainline 
transportation  rates  and/or  rate 
schedules,  including  certificated  section 
7(c)  transportation  arrangements  and 
transportation  performed  pursuant  to 
Part  284  of  the  Commission's 
Regulations. 

El  Paso  states  that  effective  December 
1, 1988,  El  Paso  placed  certain  tariff 
sheets  into  effect  which  implemented 
the  "equitable  sharing"  procedures 
established  by  the  Commission  in  Order 
No.  500.  The  Throughput  Surcharge  is 
assessed  to  all  sales  customers  and 
shippers  utilizing  EI  Paso's  interstate 
pipeline  system.  El  Paso  proposes  to 
revise  section  21,  Take-or-Pay  Buyout 
and  Buydown  Cost  Recovery,  of  the 
GeneraJ  Terms  and  Conditions 
contained  in  its  First  Revised  Volume 
No.  1  Tariff  to  permit  the  selective 
adjustment  of  the  Throughput  Surcharge 
applicable  only  to  transportation  service 
rendered  on  El  Paso's  interstate  pipeline 
system. 


El  Paso  states  that  as  an  open-access 
transporter,  it  makes  this  request  in 
accordance  with  §  284.7(d)(5)(ii)  of  the 
Commission's  Regulations  which  states 
that  an  individual  customer  may  be 
charged  any  rate  that  is  neither  greater 
than  the  maximum  rate  nor  less  than  the 
minimum  rate  on  file  for  that  service. '  El 
Paso  believes  that  selectively  adjusting 
the  Throughput  Surcharge  for 
transportation  sevice  is  consistent  with 
the  Commission's  Order  Nos.  436  and 
500. 

El  Paso  states  that  as  set  forth  in 
section  21  of  El  Paso's  Volume  No.  1 
Tariff,  the  Throughput  Surcharge  is 
designed  to  recover  a  portion  of  the 
fixed  costs  which  El  Paso  has  paid  to 
producers/suppliers  in  settlement  of 
take-or-pay  claims.  In  the  event  that  El 
Paso  adjusts  the  surcharge  lower  than 
the  Maximum  Rate,  the  shortfall 
becomes  nonrecoupable  and  will  not  be 
made  up  from  other  customers  or 
shippers  utilizing  El  Paso's  interstate 
pipeline  system. 

El  Paso  states  that  it  is  filing  the 
Throughput  Surcharge  for  transportation 
services  with  a  Maximum  Rate  of  $.1291 
per  dth  and  a  Minimum  Rate  of  $.0000 
per  dth. 

El  Paso  requested  pursuant  to  §  154.51 
of  the  Commission's  Regulations,  that 
waiver  of  the  notice  requirements  of 
§  154.22  of  said  Regulations  be  granted 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  Jime  1, 1989. 

Copies  of  this  filing  were  served  upon 
all  interstate  pipeline  system  sales 
customers  and  shippers  of  El  Paso  and 
all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  9, 1989.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  are  available  for 


'  By  order  issued  April  za  1989  at  Docket  Na 
RP88-130-e99.  et  a/.,  Transwestem  Pipeline 
Company  was  granted  similar  approval  by  the 
Commission  to  discount  its  throughput  surcharge  in 
accordance  with  applicable  Commission 
regulations. 


public  inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  8&-13625  Filed  6-7-69:  6-45  am] 

BHJJNQ  CODE  S717-01-II 


(Docket  No*.  TA8S-4-37-00e  «id  RPS»-1- 
011] 

Noi  Uiwast  Pipeline  Corp^  CtianQa  in 
FERC  Gas  Tariff 

June  2, 1986. 

Take  notice  that  on  May  26. 1989. 
Northwest  Pipehne  Corporation 
("Northwest")  in  compliance  with 
Federal  Energy  Regulatory  Commission 
("Commission")  order  issued  April  28, 
1989,  in  the  above-captioned  dockets, 
submitted  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Second  Substitute  Second  Amended 
Thirty-Ninth  Revised  Sheet  No.  10  (Effective 
April  1. 1988) 

Second  Substitute  Fourth  Amended  Thirty- 
Ninth  Revised  Sheet  No.  10  (Effective  ]une  1. 
1988} 

Second  Substitute  Seventh  Amended 
Thirty-Ninth  Revised  Sheet  No.  10  (Effective 
]uly  1. 1988) 

Second  Amended  SulMtitute  Fortieth 
Revised  Sheet  No.  10  (Effective  ]uly  3. 1968) 

Second  Revised  Sheet  No.  11  (Effective 
October  1. 1988) 

Northwest  states  that  these  tariff 
sheets  (Sheet  Nos.  10)  refiect  the 
recalculation  of  the  PGA  surcharge  for 
the  period  April  1  through  September  30, 
1988,  and  Second  Revised  Sheet  No,  11 
reflects  the  restatement  of  the  Account 
No.  191  net  direct-bill  amoimt  pursuant 
to  the  April  26, 1989,  orders  in  the  above 
referenced  dockets. 

Northwest  states  that  it  is  also  filing  a 
Request  for  Rehearing  and 
Reconsideration  and  a  Request  for  Stay 
of  the  refund  obligation  in  these  dockets. 
Northwest  respectfully  requests  that  the 
Commission  consider  the  instant  filing 
concurrently  writh  its  consideration  of 
the  Request  for  Rehearing  and 
Reconsideration  and  the  Request  for 
Stay. 

A  copy  of  this  filing  has  l)een  served 
on  all  parties  and  all  jurisdictional  sales 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  §5  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  9, 1989.  Protests  will  be 
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considered  by  the  CommJMion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LouD.CadMll. 
Secretary. 
|FR  Doc  8»-13«26  Piled  0-7-8B;  8:45  am] 

MJJNO  COOC  (/ir-fll-M 

(Docket  No.  RPt»-1t5-000] 

Panhandto  Eastern  Pipe  Line  Co; 
Propoeed  Ctwngee  In  FERC  Qes  Tariff 
an  Request  for  Wahrer  of  Tariff  and 
Regulationa 

June  2. 1968. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  May 
31, 1989,  tendered  for  filing  the  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  Panhandle 
requests  an  effective  date  of  July  1, 1989. 

Panhandle  states  that  the  filed  tariff 
sheets  implement  for  a  limited  amount 
of  time,  firom  July  1, 1989  through  March 
31, 1991,  a  Seasonal  Sales  Program 
("Program")  that  will  be  used  to 
determine  the  commodity  rate 
applicable  to  Panhandle's  sales  services 
in  lieu  of  the  Purchase  Gas  Adjustment 
(PGA)  currently  applicable  to  these 
services.  Panhandle  states  that  it  is 
proposing  the  Seasonal  Sales  Program 
to: 

•  Provide  its  customers  «vith  long- 
term  assurance  of  supplies  at  rates 
indexed  to  mid-continent  spot  market 
supplies: 

•  Enable  its  customers  to  simplify 
their  gas  purchasing; 

•  Enhance  production  of  pipeline 
dedicated  supplies  in  order  to  retain 
supply,  achieve  optimum  purchasing 
levels  and  reduce  inventory-related 
costs; 

•  Help  define  Panhandle's  future  role 
as  a  merchant:  and 

•  Avoid  burdening  its  sales  rates  with 
a  substantial  deferred  account  balance 
on  March  1, 1990  (as  would  be  required 
by  the  Commission's  PGA  rules),  while 
giving  Panhandle  a  fair  opportunity  to 
recover  the  deferred  account. 

Panhandle  states  that  the  Seasonal 
Sales  Program  to  determine  its 
commodity  rates  in  lieu  of  the  existing 
procedures.  The  Seasonal  Sales  Program 
is  designed  to  give  sales  customers  the 
option  of  purchasing  gas  from 
I^nhandle  at  seasonal  spot  market 
prices  to  the  same  extent  they  now  can 
by  purchasing  gas  on  the  spot  market 


with  Panhandle  providing  open-access, 
interruptible  transportation.  To  this  end. 
Panhandle  proposes  to  suspend  its  PGA 
mechanism  and  to  determine  its 
commodity  rates  in  accordance  with  a 
formula,  which  is  based  on  the  following 
factors: 

•  The  average  prices  for  spot  market 
gas  delivered  into  pipelines  in  the  mid- 
continent  area; 

•  A  fuel  charge  based  on  Panhandle's 
stated  fuel  components; 

•  Panhandle's  stated  ACA  charge  and 
GRI  funding  unit;  and 

•  A  Seasonal  Delivery  Allowance  for 
the  applicable  season  and  zone  of 
redelivery. 

Panhandle  states  that  the  seasonal 
delivery  rate  utilizes  the  non-gas  cost  of 
service  and  billing  determinants  in 
Panhandle's  most  recent  rate  case. 
Docket  No.  RP88-262.  The  resulting 
delivery  rate  has  been  reduced  by 
specific  amounts  for  each  season  and 
*  zone  of  redelivery  in  accordance  with 
Panhandle's  discussion  with  its 
customers  immediately  preceding  this 
filing. 

Panhandle  further  states  that  it  will 
create  a  new  deferred  purchase  gas 
subaccount  The  beginning  balance  of 
this  account  will  be  the  existing  deferred 
account  balances  of  all  the  subaccounts, 
including  carrying  charges,  at  the  start 
of  the  Program.  "Vne  balance  will  be 
increased  by  Panhandle's  actual  cost  of 
purchased  gas  during  the  Program.  But 
no  carrying  charges  will  be  added.  The 
balance  will  be  reduced  by  the  amounts 
Panhandle  recovers  under  the  Program 
less  the  non-gas  component  that  would 
otherwise  be  applicable  to  its  sales 
rates,  the  ACA  charge,  and  GRI  funding 
unit.  If  at  the  end  of  the  Program  the 
balance  exceeds  the  existing  deferred 
account  balance  and  Panhandle's  actual 
purchased  gas  costs.  Panhandle  will 
refund  the  overrecovery.  with  interest 
computed  in  accordance  with  the 
Commission's  regulations,  from  the 
termination  of  the  Program  on  March  31. 
1991.  If  the  Program  is  permitted  to 
operate  until  then  and  Panhandle  has 
not  recovered  from  its  jiuisdictional 
customers  sufficient  amounts  to 
eliminate  the  existing  deferred  account 
and  the  actual  purchased  gas  costs 
incurred  during  such  term.  Panhandle 
will  be  precluded  from  recovering  any 
portion  of  the  deficiency  in  future  PGA 
filings. 

Panhandle  proposes  to  initiate  the 
Seasonal  Sales  Ftogram  on  July  1. 1989 
and  to  terminate  the  Program  on  March 
31, 1991.  Thirty  days  before  April  1. 
1991,  Panhandle  will  make  an  out-of- 
cycle  PGA  filing  ^with  an  April  1. 1991 
proposed  effective  date)  to  re-establish 
the  gas  cost  component  for  its  rates. 


consistent  with  the  Commission's  PGA 
rules,  and  the  non-gas  cost  commodity 
component.  When  this  filing  becomes 
effective  Panhandle's  regular  PGA 
provisions,  which  are  contained  in 
Section  18  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff,  will 
become  effective  again. 

To  implement  the  Seasonal  Sales 
Program,  Panhandle  proposes  to 
suspend  the  normal  method  of 
determining  its  sales  commodity  rates, 
including  the  provisions  of  its  PGA  in 
Section  18  except  for  the  provisions  of 
section  18.4,  relating  to  pipeline  supplier 
rate  increases  (other  than  commodity 
rate  increases  or  decreases),  and  section 
18.1  as  it  applies  to  section  18.4.  During 
the  Program  Panhandle's  commodity 
rates  will  be  determined  instead  by  the 
formula  set  forth  in  the  tariff  sheets 
submitted  herewith.  Panhandle  will 
compute,  however,  the  applicable 
commodity  rates  for  each  Season  and 
Zone  and  post  them  by  the  fifteenth  day 
of  the  month. 

Panhandle  requests,  to  the  extent 
necessary  to  implement  this  Program, 
waiver  of: 

(1)  Sections  18.2, 18.3.  las,  18.6, 1&7 
and  18.8  of  its  tariff  during  the  Program; 

(2)  Tariff  Sheet  Nos.  3-A  and  3-B 
solely  for  the  purpose  of  removing  the 
stated  non-gas  commodity  component  as 
an  element  in  the  determination  of 
commodity  lates  applicable  to 
Panhandle's  sales  services  during  the 
Program:  and 

(3)  The  Commission's  PGA 
regulations.  Si  154.301  through  154.310, 
during  the  Program. 

Panhandle  also  requests  waiver  of  all 
other  Commission  Regulations  as  may 
be  necessary  to  make  the  Program 
effective  on  July  1, 1989,  including  but 
not  limited  to  S  154.22  so  that  Panhandle 
may  post  its  commodity  rate  on  the 
fifteenth  day  of  the  billing  month  to  be 
effective  on  the  first  day  of  the  billing 
month;  S  381.204  so  that  no  filing  fee  will 
be  paid  when  Panhandle  posts  the 
monthly  commodity  rate;  and  S  154.38(c) 
as  necessary  to  permit  the  filing  of  tariff 
sheets  containing  a  formula  rate. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  §9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  9, 1989.  Protests  will  be  considered 
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by  the  ComnriMioe  in  detanniiiing  die 
approprials  action  lo  be  trieen,  but  wiB 
not  serve  to  aMdoe  pfoAestants  paiUes  to 
the  proceouMtg.  Any  person  wisning  to 
become  a  party  must  file  a  motion  to 
intervene.  Co|ries  of  this  fHtng  are  on  fHe 
with  ^  Corandssion  and  are  available 
for  pubHc  inspection  In  the  Public 
Reference  Room. 


[DoskstflD. 


Raton  QaeTi 


COL;FMni 


LatoD.4 

SecrHarjr. 

(PR  Doc  8S-U630  Filed  S^-8ft  8:45  an) 
uuMQ  coot  •ro'.evM 

[Docfct  Ma  RPN  IT  mi 
Questar  Pipeline  Col;  FHng 

junezisaa 

Take  ootioe  tiMt  on  May  23. 1980, 
Questar  Pipeline  Company  (Qoestar) 
filed  First  Revised  Sheet  No.  108  to  Its 
FERC  Gas  Tariff,  Original  Volnne  Ne. 
1-A,  to  be  effective  fane  h  198a 

Questar  states  that  this  tariff  sheet 
was  inadvertently  omitted  from  its 
earlier  compliance  filing  filed  May  22. 
1989,  in  Docket  No.  RP8e-87-005. 
Questar  states  that  this  tariff  sheet  is 
needed  to  reflect  the  removal  of  the 
phrase  "case  or  in  Idnd.  as  set  forth  in 
the  appticabte  transportation  service 
agreement,"  wbitii  appeared  at  the  top 
of  Original  ^wet  No.  109.  Questar  states 
that  this  language,  as  revised,  is  now 
found  on  the  proposed  Original  Sheet 
No.  108-A  that  was  submitted  with  the 
earlier  compliance  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  «rith  the 
Federal  Eneis'  Regulatory  Commission, 
825  Nortii  Capitol  Street  NE, 
Washington.  DC  20428.  in  accordance 
with  Rnles  214  and  211  of  the 
Commission's  Rules  of  lYactice  and 
Procedure  (18  CFR  385.214, 385.211 
(1989)1.  AU  sudi  protests  OtoxAd  be  filed 
on  or  before  June  9, 1968.  Protests  wffl 
be  considered  by  tfie  Connnisston  in 
determining  the  appropriate  action  to  be 
taken,  but  will  aot  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pobiic  inspection. 


June  2,  use. 

Take  notice  that  on  May  23. 1989. 
Raton  Gas  Transmission  Company 
(Raton)  filed  Twelfth  Revised  Sheet  Na 
4  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  May  1, 
1989. 

Raton  states  that  this  filing  is  made  to 
track  suiylief.  Colorado  latMstote  Gas 
Company  (CIG)  filings  (numerous)  to 
incorporate  changed  Ocsuuid  chayges 
and  cost  allocations  required  by  FBtC 
orders.  The  filing  reflects  a  Demand 
Charge  decrease  of  27  cents  per  MCP 
and  Comaiodity  Chaige  increase  of  3J2 
cents  per  MCF. 

Raton  states  that  a  copy  of  this  filing 
has  been  mailed  to  its  two  costomers. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Begulatory  Commission,  825 
North  Capifecd  Street  NB..  Washington, 
DC  20428.  in  acoordanoe  widi  Roles  214 
and  211  of  tbe  Conanssian's  Rales  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1989).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  9, 198a  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bid  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoUaCsalielL 
Secretary. 

[FR  Doc  a0-138a  Fflad  e-7-W;  a.-4S  ami 
8NJJN0  COOC  CriT-OI-M 

(Docket  Na  RP89-130-M3] 

Tranaweatem  Pipeline  Co;  Proposed 
CtUMigei^ln  FERC  Gee  Tariff 

)une  2. 1988. 

Take  notice  that  Trsnswestem 
Pipeline  Company  (Transwestem)  on 
May  26, 1989  tendered  for  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets: 


LoisD. 
Seentary. 

(PR  Doc  80-13827  FHed  6-7-88: 8:45  am) 
aUStQ  COOC  STO^MI 


Effectivs  Apd  1. 1 

First  Revised  Sheet  No.  SD(i) 
Substitute  1st  Revised  Sheet  No.  5E 
Substitute  and  Revised  Slieet  No.  87 
Substitute  2nd  Reviwd  Sbaet  No.  88 

Effective  )une  1,  ISSS 

azod  Revised  Slieet  No.  5 
aeth  Revised  Sheet  No.  6 
5tfa  Revised  Sheet  Na  37 

Transwestem  stales  that  these  tariff 

sheets  are  filed  to  comply  iwitb  the 


Commission's  order  issued  April  28. 
1989  in  Docket  Na  RP89-130-00a  001 
(Order).  The  Order  approved,  effective 
April  1, 1969,  Transwestem's  March  31. 
1989  filing  (as  revised  on  April  17, 1968), 
subject  to  refunds  and  conditions. 
Transwestem's  March  31. 1988  ftbng  set 
forth  an  additional  amount  of  take-or- 
pay  bnyoHt  and  contract  reformation 
costs  that  were  actually  paid  and/ or 
would  have  been  obligated  to  be  paid  by 
March  31, 1989,  wherein  such  costs  were 
proposed  to  be  recovered  through  the 
Order  No.  500  mechanism  approved  by 
the  ComnHssion  in  Docket  Na  RI>88- 
196-004  and -005. 

Pvrsusnt  to  tbe  Order.  Transwesteia 
has  adjusted  the  Transition  Cost 
Recoveiy  (TCR)  Fee  and  TCR  Sorcfaaige 
to  reflect  'Transwestem's  actual 
commitments  and  canying  costs  as  of 
March  31. 198a  Transwestem  was  also 
directed  to  ebminate  Williams  Natural 
Gas  Company  from  the  TCX  Fee 
allocation  process  as  it  relates  to  the 
March  31, 1969  fthng. 

Transwestem  has  revised  the 
definition  of  the  Litigation  Exceptton  on 
Sheet  Na  07  contained  in  the  General 
Terais  and  Coaditioos  of  iU  FERC  Gas 
tariff,  Secoad  Revised  Volume  Na  1  to 
eliminate  the  reference  "or 
administrative  proceedings". 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rales,  regulations  and  orders  as 
may  be  necessary  so  as  to  permit  die 
above  listed  tariff  sheets  to  become 
effective  April  1, 1989,  with  the 
remaining  tariff  sheets  to  be  effective 
June  1, 1988. 

Any  person  desiring  to  protest  said 
filing  should  file  s  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  HE^ 
Washii^toa  IX:  20428,  m  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedwe.  All  such  protests  should  be 
filed  on  or  before  Jane  9, 1986.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  oa  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lob  D.  CashelL 
Secretary. 

(FR  Doc  8&-ia829  Filed  »-7-«c  ft4S  ami 
I  COOC  tn7-0*-m 
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[Docket  No*.  ECM-2-4)0O  and  EC««-2-003] 

Utah  Power  A  UgM  Co;  PMMCorp; 
PC/UPftL  Merging  Corp^  FWng 

lune  2. 1969. 

Take  notice  that  on  May  30, 1989. 
PacifiCorp,  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  Opinion  No.  318,  45  FERC 
1  61,095  (1988),  and  Opinion  No.  318-A. 
47  FERC  1  61,209  (1989),  filed  its 
Compliance  Filing  consisting  of  the 
following: 

1.  Announcement  of  Availability  of 
Remaining  Existing  Capacity 
(Announcement)  available  to  Qualifying 
Entities  for  firm  transmission  service  as 
provided  for  in  Opinion  Nos.  318  and 
318-A; 

2.  Transmission  Services  Tariff 
(Tariff)  of  PacifiCorp: 

3.  Transition  Period  Generic  Firm 
Transmission  Services  Agreement  and 
Long  Term  Generic  Firm  Transmission 
Services  Agreement;  and 

4.  Estimated  Pricing  on  Near-Term 
Transmission  Services  under  the  Tariff. 

On  or  before  August  28. 1989,  those 
seeking  status  as  Qualifying  Entities 
must  file  with  PacifiCorp.  as  provided  in 
the  Announcement,  all  executed 
contracts  which  they  have  negotiated 
for  firm  capacity  and  energy  which 
would  utilize  the  Remaining  Existing 
Capacity. 

Any  utility  wishing  a  copy  of  the 
Announcement  should  contact: 
Thomas  A.  Lockhart.  Vice  President. 
Powers  System,  c/o  Pacific  Power  & 
Light  Company.  920  SW  Sixth  Avenue, 
Room  1314,  Portland,  Oregon  97204 
or 
J.  Lynn  Rasband,  Assistant  Vice 
President,  Planning  and  Engineering, 
Utah  Power  &  Light  Company.  1407 
West  North  Temple,  Sail  Lake  City, 
Utah  84140. 

Copies  of  the  Announcement  and  the 
Compliance  Filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  at  the  Commission's  Public 
Information  Room,  Room  1000.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
285.214  (1988)).  All  such  protests  or 
motions  to  intervene  should  be  filed  no 
later  than  30  days  after  PacifiCorp 
announces  the  proposed  allocation  of 
Remaining  Existing  Capacity,  as 
specified  in  Opinion  No.  318-A.  47  FERC 


\  61,209,  mimeo  at  pp.  41-42.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Linwood  A.  Wataoa.  Jr.. 
Acting  Secretary. 

[FR  Doc.  89-13631  Filed  6-7-89;  8:45  am] 
MLUNQ  cooc  STir-ei-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-«29-On] 

Amendment  to  Notice  of  a  Ma|or 
Disaster  Declaration;  Louisiana 

AQENCV:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-829-DR),  dated  May 
20, 1989.  and  related  determinations. 

dated:  June  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Managenent  Agency,  Washington,  DC 
20472.  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Louisiana,  dated  May  20, 
1989.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  20, 1989: 

The  parish  of  Winn  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

63.516,  Disaster  Assistance) 

George  H.  Orrell. 

Acting  Associate  Director.  State  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  89-13609  Filed  6-7-89:  8:45  am] 
BILUNa  cooc  •71»-(»-M 


[FEMA-828-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Texas 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-828-DR),  dated  May  19. 
1989,  and  related  determinations. 
dated:  May  31, 1989. 


FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  May  19. 
1989,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  19, 1989: 

The  counties  of  Angelina,  Bell,  Collin, 
EUis,  Hardin,  Jefferson,  Liberty, 
McCuUoch,  Montgomery,  Navarro, 
Newton.  Orange,  Polk,  and  San  Jacinto 
for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

63.516,  Disaster  Assistance) 

George  H.  Orrell, 

Acting  Associate  Director,  State  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  89-13610  Filed  6-7-69;  8:45  am] 

BILLING  COOE  671»-02-M 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  Item  Submitted  for  0MB 
Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  0MB  for 
review  Pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601,  el. 
seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
John  Robert  Ewers,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  1100  L  Street,  NW.,  Room 
12211.  Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

46  CFR  Part  515— Filing  of  Tariffs  by 
Terminal  Operators  (Formerly  46  CFR 
Part  533) 

FMC  requests  an  extension  of 
clearance  for  46  CFR  Part  515  which 
requires  marine  terminal  operators 
performing  services  in  connection  with 
common  carriers  by  water  in  the  foreign 
and  domestic  offshore  commerce  of  the 
United  States  to  file  with  the 
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Commission  a  sdiedaie  or  tariff  in 
duplicate  sliowing  all  its  rates,  charges, 
rules,  and  regulations  relating  to  or 
connected  with  tiw  receiving,  handling, 
storing,  and/or  delivering  of  property  at 
its  terminal  facility.  Such  persons  must 
also  keep  the  tariffs  open  for  public 
inspection  as  well  as  file  two  copies  of 
tariff  changes.  Total  annual  cost  to  the 
Federal  Govenunent  Total  is  estimated 
at  approximately  $55,000;  total  annual 
estimated  manhours  and  cost  to 
respondents  is  estimated  at 
approximately  4.210  hours  and  $72,000, 
respectively. 
JoMph  C  PoDdoi, 
Secretary. 
[FR  Doc  89-13575  FUad  6-7-60: 8:45  am] 


FEDERAL  RESERVE  SYSTEM 

B.M  J.  Rnandal  Corp^  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Cooqianies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appticatians 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  applintion  is  available  for 
immediate  inspectioo  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  tiie  Board  of 
Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  29. 
1989. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  B.M.J.  Financial  Corp.,  Bordentown, 
New  Jersey:  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Delaware 
Valley.  Fairless  Hills,  Pennsylvania,  a 
de  novo  bank. 


B.  Fadsfal  Reserve  Bank  of  CSiicago 
(David  S.  Epstein.  Vice  Prendent)  230 

South  La  Salle  Street,  Chicago,  Illinois 
60690: 

1.  Citizens  National  Bancorporation, 
Charles  City,  Iowa;  to  acquire  100 
percent  of  tfie  voting  shares  of  First 
Clarion  Bemcorporation,  Clarion,  Iowa, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Clarion.  Clarion,  Iowa. 

C.  Federn  Reserve  Baut  of  San 
Frandsoo  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisog  California  04105: 

1.  Ventura  Couaty  National  Bancorp, 
Oxnard,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Frontier 
Group  Incorporated,  La  Palma, 
California,  and  thereby  indirectly 
acquire  Frontier  Bank.  N  A..  La  Palma. 
California. 

Board  of  Governors  of  the  Federal  Reaerve 
System,  fwie  1. 1980. 
Jennifer  |.  lotmson. 
Associate  Secretary  of  the  Board, 
(FR  Doc  80-13551  Filed  fr-7-88;  8:45  aa] 


IHnols  HofcMng  Ca  el  si;  Appllcatlowe 
To  Engage  de  Novo  In  PermiseMe 
NonbanMng  AcflvMee 

The  companies  listed  in  this  notice 
have  filed  an  application  imder 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  US.C 
1843(c)(8)]  and  §  225^1{[a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  coounence  or  to 
engage  de  novo,  either  directly  or 
throu^  a  subsidiary,  in  a  nonl}anking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competiticm. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied!  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  sufBce  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the'  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  thzn  June  23, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60090: 

1.  Illinois  Holding  Co.,  Molme,  Illinois; 
to  engage  de  novo  in  making  and 
servicing  loans  or  other  extensions  of 
credit  soch  as  would  be  made  by 
mortgage  and  commercial  finance 
companies  pursuant  to  i  i  225.25 
(b)(l)(iii)  and  (bXlKiv)  of  the  Board's 
Regulation  Y. 

B.  Federal  Beserra  Bank  of  Saa 
Frandsoo  (Hsiry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  VitKyard  National  Bancorp, 
Rancho  Cucamonga,  California;  to 
engage  de  novo  through  its  subsidiary. 
Vineyard  Escrow  Company.  Rancho 
Cucamonga.  California  in  providing 
complete  escrow  services  pursuant  to 
S  225.25(bH3)  of  the  Board's 
Regulation  Y. 

Board  of  Govemora  of  the  Federal  ReserwB 
System.  June  1 1989. 
Jannifof  ).  |ahntOB. 
Associate  Secretary  of  the  Board. 
[FR  Doc  89-13552  Filed  6-7-89;  M&  am] 
BUJNQ  COCK  ano-TMi 


Pro^ddent  Bancorp,  Inc^  Formation  of, 
AcquiaWon  bw,  or  Merger  of  Bank 
HokUng  CM^anlee;  and  AcqUWtton  of 
NofrtMnMI^Co. 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  banlc  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
section  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR 225.23(a)(2))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efTiciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  ]une  29, 1969. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Provident  Bancorp,  Inc.,  Cincinnati. 
Ohio;  to  merge  with  Northern  Kentucky 
Trustcorp.  Inc.,  Alexandria,  Kentucky, 
and  thereby  indirectly  acquire  The 
Northern  Kentucky  Bank  ft  Trust 
Company,  Inc.,  Alexandria,  Kentucky. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Northern  Kentucky  Financial 
Corporation,  Florence,  Kentucky,  and 
thereby  engage  in  consumer  finance 
activities,  such  as  making,  acquiring, 
and  servicing  loans  for  its  o%vn  account 
or  for  the  account  of  others  pursuant 
to  8  225.25(b)(l]  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  1. 1089. 
lenoifsf  |.  lohnaon, 
AsBOciate  Secretary  of  the  Board. 
|FR  Doc.  89-13553  Filed  6-7-69:  8:45  am] 
MUNta  COOS  U10-01-M 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  March  28, 
1989 

In  accordance  with  S  271.5  of  its  Rules 
Regarding  Availability  of  Information 
(12  CFR  271,  et  seq.),  there  is  set  forth 
below  the  domestic  policy  directive 
issued  by  the  Federal  Open  Market 
Committee  at  its  meeting  held  on  March 
28, 1989.*  The  directive  was  issued  to 
the  Federal  Reserve  Bank  of  New  York 
as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that  activity  in  the  nonfarm 
economy  has  expanded  appreciably  further 
in  the  current  quarter.  After  strong  gains  in 
the  fourth  quarter,  total  nonfarm  payroll 
employment  rose  markedly  further  in  January 
and  February.  The  civilian  unemployment 
rate  fell  considerably  to  5.1  percent  in 
February.  Industrial  production  was 
unchanged  in  February  after  rising 
substantially  over  the  previous  several 
months.  After  a  weather-related  surge  in 
January,  housing  starts  fell  in  February  to  a 
level  somewhat  below  their  average  in  the 
fourth  quarter.  Growth  in  consumer  spending 
moderated  in  January  and  February.  Recent 
indicators  of  business  capital  spending 
suggest  a  rebound  after  a  decline  in  the  fourth 
quarter.  The  nominal  U.S.  merchandise  trade 
deceit  was  larger  in  the  fourth  quarter  than  in 
the  third  quarter  the  preliminary  estimate  of 
the  deflcit  for  January  was  smaller  than  the 
average  for  the  fourth  quarter.  The  latest 
information  on  prices  suggests  some  piclcup 
in  inflation  from  recent  trends. 

Interest  rates  in  both  short-  and  long-term 
markets  have  risen  considerably  since  the 
Committee  meeting  in  early  February.  On 
February  24  the  Federal  Reserve  Board 
approved  an  increase  in  the  discount  rate 
from  eV^  to  7  percent.  In  foreign  exchange 
marlcets.  the  trade-weighted  value  of  the 
dollar  in  terms  of  the  other  G-10  currencies 
rose  somewhat  on  balance  over  the 
intermeeting  period. 

Growth  of  M2  and  M3  strengthened  in 
February  and  apparently  picked  up  further  in 
March:  over  the  first  quarier  such  expansion 
was  about  in  line  with  Committee 
expectations.  Ml  appears  to  have  declined 
marginally  since  December. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability,  promote  growth  in 
output  on  a  sustainable  basis,  and  contribute 
to  an  improved  pattern  of  international 
transactions.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
February  established  ranges  for  growth  of  M2 
and  M3  of  3  to  7  percent  and  3V4  to  7V4 
percent,  respectively,  measured  from  the 
fourth  quarter  of  1988  to  the  fourth  quarier  of 
1989.  The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was  set  at  6  V^  to 
1014  percent  for  the  year.  The  behavior  of  the 


'  Copies  of  the  record  of  policy  actions  of  the 
Committee  for  the  meeting  of  March  28, 1988.  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System.  Washington,  DC 
20551. 


monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  movements  in  their 
velocities,  developments  in  the  economy  and 
financial  markets,  and  progress  toward  price 
level  stability. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  Taking  account  of 
indications  of  inflationary  pressures,  the 
strength  of  the  business  expansion,  the 
behavior  of  the  monetary  aggregates,  and 
developments  in  foreign  exchange  and 
domestic  financial  markets,  somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might,  be  acceptable 
in  the  inter-meeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  of  M2  and  M3  over 
the  period  from  March  through  June  at  annual 
rates  of  about  3  and  5  percent,  respectively. 
The  Chairman  may  call  for  Committee 
consultation  if  it  appears  to  the  Manager  for 
Domestic  Operations  that  reserve  conditions 
during  the  period  before  the  next  meeting  are 
likely  to  be  associated  with  a  federal  funds 
rate  persistently  outside  a  range  of  8  to  12 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  May  31, 1989. 
Nonnand  Bernard, 

Assistant  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc.  8&-13550  Filed  e-7-«9:  8:45  amj 
BILUNQ  COM  S31«M)1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Native  Hawaiian  Health  Care  Act  of 
1988;  Delegation  of  Authority  to  Put>lic 
Health  Service 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate,  all 
of  the  authorities  vested  in  the  Secretary 
of  Health  and  Human  Services  under  the 
Native  Hawaiian  Health  Care  Act  of 
1988,  as  amended  hereafter.  Excluded 
was  the  authority  to  issue  regulations 
and  to  submit  reports  to  the  Congress. 

This  delegation  became  effective  upon 
the  date  of  signature. 

Date:  May  26, 1989. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  89-13617  Filed  6-7-89;  8:45  amJ 

MLUNG  COOC  41«0-1S-4I 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  in  June 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
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action:  Correction  of  meeting  notice. 

SUMMANY:  Public  notice  was  given  in  the 
Federal  Register  on  May  15, 1989, 
Volume  54,  No.  92,  on  page  20923  that 
the  Clinical  Program  Projects  and 
Clinical  Research  Centers  Subcommittee 
of  the  Treatment  Development  and 
Assessment  Research  Review 
Committee  would  meet  at  the  Hyatt 
Regency  Bethesda,  on  June  15-16.  The 
meeting  will  take  place  on  June  16  only, 
and  will  meet  at  the  Parklawn  Building, 
Conference  Room  B,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Date:  June  2, 1989. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc.  89-13574  Filed  6-7-89;  8:45  amJ 

BILUNQ  CODE  41S0-20-M 


Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health;  Meeting  on  Human 
Neurobehavioral  Effects  of 
Combination  Chemical  Exposures 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
(CDC): 

Name:  Human  Neurobehavioral 
Effects  of  Combination  Chemical 
Exposures 

Date:  July  7, 1989 

Place:  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway,  Room  B32, 
Cincinnati,  Ohio  45226 

Time:  9:00  a.m.-5:00  p.m. 

Status:  Open  to  the  public,  limited 
only  by  space  available. 

Purpose:  To  review  and  discuss  a 
research  protocol  involving  combination 
chemical  exposures,  competition  for 
metabolism,  and  physical  workload 
conditions. 

Additional  information  may  be 
obtained  from:  Robert  B.  Dick,  Ph.D., 
Applied  Psychology  and  Ergonomics 
Branch,  NIOSH.  CDC,  4676  Columbia 
Parkway,  Mail  Stop  C-24,  Cincinnati, 
Ohio  45226,  Telephone:  Commercial: 
(513)  553-8383,  FTS:  684-8383. 

Dated:  June  2. 1989. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

(FR  Doc  89-13571  Filed  6-7-89:  8:45  amJ 

WLUNQ  COOC  4iaO-1»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-8»-1960;  FR-2618] 

Fair  Housing  Initiatives  Program; 
Competitive  Solicitation 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  funding  availability: 
Extension  of  time  to  file  applications. 

summary:  On  April  25, 1989,  HUD 

published  a  notice  soliciting 
applications  for  funding  under  the 
Education  and  Outreach  Initiative  and 
the  Private  Enforcement  Initiative  of 
HUD's  Fair  Housing  Initiatives  Program. 
Applications  were  due  on  June  16, 1989. 
Today's  notice  extends  the  application 
deadline  to  June  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  B.  Cunningham,  Director, 
Federal,  State  and  Local  Program 
Division,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5212, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
755-0455.  (V  and  TDD)  (This  is  not  a 
toll-free  number.)  Application  kits  are 
available  upon  written  or  telephone 
request.  To  ensure  a  prompt  response,  it 
is  suggested  that  requests  for 
application  kits  be  made  by  telephone. 
DATES:  Applications  for  funding  must  be 
submitted  by  June  30, 1989,  unless  the 
application  qualifies  for  a  late 
application  exception  as  specified  in  the 
application  kit  and  is  received  before 
funds  are  awarded. 
SUPPLEMENTARY  INFORMATION:  On 
February  10, 1989  (54  FR  6492),  HUD 
published  a  final  rule  implementing  the 
Fair  Housing  Initiatives  Program  (FHIP) 
authorized  under  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  lOQ-242.  approved 
February  5, 1988).  Under  FHIP,  HUD 
provides  fimding  to  State  and  local 
governments  or  their  agencies,  public  or 
private  nonprofit  organizations,  or  other 
public  or  private  entities  formulating  or 
carrying  out  programs  to  prevent  or 
eliminate  discriminatory  housing 
practices. 

A  notice  announcing  the  availability 
of  funds  under  FHIP's  Education  and 
Outreach  Initiative  and  Private 
Enforcement  Initiative  was  published  on 
April  25. 1989  (54  FR  17872).  The  notice 
stated  that  applications  were  due  by 
June  16, 1989.  unless  the  application  is 
qualified  for  a  late  application  exception 


as  specified  in  the  application  kit  and  is 
received  before  funds  are  awarded. 
Today's  notice  extends  the  application 
deadline  to  June  30, 1989. 

Authority:  Section  561.  Housing  and 
Community  Development  Act  of  1987  (Pub.  L. 
100-242.  approved  February  5. 1988):  title 
VIII.  Civil  RighU  Act  of  1968  (42  U.S.C  3600- 
20):  sec  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Date:  June  2, 1968. 
Thomas  D.  Casey, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

(FR  Doc  89-13540  Filed  6-7-89:  8:45  amJ 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fiscal  Year  1988  Plan  for  Services  to 
Indian  Infants  and  Toddlers  With 
Handicaps,  and  to  Their  Families 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice  of  availability. 

SUMMARY:  The  Office  of  Indian 
Education  Program  (OIEP),  Branch  of 
Exceptional  Education,  has  completed 
the  required  application  for  Fiscal  Year 
1988  Funds  under  Part  H  (Infants  and 
Toddlers  Program)  of  the  Education  of 
the  Handicapped  Act,  Pub.  L.  94-142  as 
Amended  by  Pub.  L  99-457  (sec.  678). 
The  application  describes  the  major" 
activities  which  will  be  implemented  by 
the  BIA/OIEP  in  planning,  developing, 
and  implementing  a  system  of  early 
intervention  services  for  Indian  infants 
and  toddlers  with  handicaps  and  their 
families  located  on  reservations  served 
by  the  elementary  and  secondary 
schools  operated  for  Indians  by  the 
Department  of  the  Interior.  Fiscal  year 
1988  funds  are  available  for  obligation 
by  the  Bureau  of  Indian  Affairs  (BIA) 
from  the  date  the  award  is  made  by  the 
U.S.  Department  of  Education  through 
September  30, 1990. 

The  application  is  available  to  all 
interested  parties  and  members  of  the 
general  public.  Each  BIA  Area/Agency 
Education  Office  will  conduct  local 
public  hearings  on  the  application  to 
provide  an  opportunity  for  comments  by 
the  general  public. 

FOR  FURTHER  INFORMATION  CONTACT 

Goodwin  K.  Cobb,  Acting  Chief,  Branch 
of  Exceptional  Education  or  Carol  L 
Zilka,  Education  Specialist,  Early 
Childhood  Program,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
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Affairs,  Telephone:  (202)  343-6875  or 

FTS343-fle75. 

WOwnT.Brtby, 

Deputy  to  the  Aaai'stant  Secretary.  Indian 
Affaira/DinctarPmiiaa  Eduootioa 
Progrome). 

(PR  Ddc  a»-t3M«  FUm)  S-T-Mc  ac4»  am) 
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Consultation  Hearings;  Chapter  t-* 
Memorandum  of  Understanding 
Between  Bureau  of  Indian  Affairs  and 
Untied  Slates  DefMrtment  of 
Education 

May  31. 1988. 

AOKNCV:  Bureau  of  Indian  Affairs. 

action:  Notice  of  consultation  hearings. 


;  The  Office  of  bidian 
Education  Programs  of  the  Bureau  of 
Indian  Affairs  (BLA)  announces 
forthcoming  consultation  hearings  with 
parents,  school  boards,  tribal 
representatives  and  other  interested 
parties  on  the  Memorandum  of 
Understandings,  for  Chapter  I  programs 
between  the  Bureau  of  Indian  Affairs 
and  the  United  States  Department  of 
Education. 

DATI  AND  TIMC  Date  of  the  consultation 
hearings  is  June  15, 1989.  The  hearing 
will  begin  at  9  a.m.  and  conclude  at  6 
p.m.  (local  time)  at  each  site. 
ADONtSSU:  The  hearings  will  be  held  at 
the  following  locations: 
Albuquerque.  New  Mexico 
Phoenix,  Arizona 
Arlington.  Virginia 
Portland,  Oregon 
Aberdeen,  South  Dakota 
Green  Bay,  Wisconsin 
Oklahoma  Qty.  Oklahoma 
Chinle,  Arizona 
Tuba  City.  Arizona 
Crownpoint,  New  Mexico 
Shiprock,  New  Mexico 
Fort  Defiance,  Arizona 

The  fcrflowing  persons  should  be 
contacted  for  the  exact  location  and  for 
additional  information: 

New  Mexico fbmMa  Cat*... 

Vt/trntm* 

Sam  lohnaoa 

Ibn  Baker 

SinyWalkar 


Virginia 

Chinle,  Arixona.. 
Tuba  CHy. 

Arisona. 
Crownpoint. 

New  Mexico. 
Shiprock.  New 


_  MS/TQS-SISO 

-  SS2/M>-232I> 

~  M»/a«7-St7S 

-.  S18/e87-MeO 

~  tt2/34»-963S 

imtT»  lesa 


Hacry  Eagla  Sull-  S86/22*-7431 

Larry  laaaca 703/236-3233 

OottieNobeoa —  602/874-4201 

Robert  |enlifM_.  6S2/2B3-W31 


Larry  Holman^ 


MS/Tss-eue 

ISB/3aS.4427 

Port  Defiance,        Chartee  lohnaea  -    aOZ/729-M41 
Arixona. 

Interested  persons  may  present  oral 

testimony  or  file  written  statements.  All 

written  statements  must  be  received  no 


later  than  ^me  23,  hi  the  Bureau  of 
Indian  Affairs,  Office  of  Indian 
Education  Programs,  18th  and  "C" 
StreeU  NW..  Washington,  DC  2aZ4a 
Attn:  Wilson  Babby.  Code  500. 
FOn  FURTMSII  WrOWSATIOSI  CONTACT: 
Beverly  Mestes.  Bureau  of  Indian 
Affairs,  Office  of  Indian  Education 
Programs,  18th  and  "C  Streets  NW., 
Washington.  DC  20240^  (202)  343-6364. 
suPM^MorrAnv  w^owmatmn.  Id 
accordance  with  102  STAT.  376,  Pub.  L 
100-297,  section  5111.  notice  is  hereby 
given  that  hearings  on  the  above  entitled 
topic  will  be  held  for  the  purpose  of 
consulting  with  parents,  school  boards, 
tribal  representatives,  and  other 
interested  parties.  Consulting  under  the 
aforementioned  statute  means  a  process 
involving  open  discussion  and  joint 
debberation  of  aU  options  with  respect 
to  the  documents  referenced  between 
the  Bureau  of  Indian  Affairs  and  aQ 
interested  parites.  During  such 
discussions  and  joint  deliberations, 
interested  parties  shall  be  given  an 
opportunity  to  present  issues  including 
proposals  regarding  dianges  in  current 
practices  or  programs.  AU  interested 
parties  shall  be  given  an  opportunity  to 
participate  and  discuss  the  options 
presented  or  to  present  other 
alternatives. 

On  April  28, 1988.  the  Augustus  P. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  Board  Improvement 
amendments  of  1988.  was  signed  into 
law  as  Pub.  L  100-297.  Title  1  of  the  Act 
amends  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA)  to  include 
a  number  of  new  and  reauthorized 
Federal  education  programs.  One  of 
these  programs  is  Chapter  I  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (ECIA).  Part  A 
of  Chapter  I  provides  fhiancia) 
assistance  to  the  U.S.  Secretary  of  the 
Interior  for  Indian  children.  In 
reauthorizing  the  Chapter  I  LEA 
Program,  basic  goals  and  structures  of 
the  program  were  retained,  however,  the 
reauthorization  also  emphasizes 
accountability  and  program 
effectiveness,  encourages  program 
improvement  in  other  ways,  including 
innovative  projects,  projects  that 
consider  adrievement  not  only  in  basic 
skills  but  in  more  advanced  skills, 
encourages  frequent  and  regular 
coordination  of  the  curriculum  of 
Chapter  I  projects  with  the  LEA's 
regular  instructional  program.  The 
reauthorization  contains  a  number  of 
provisions  to  provide  greater  flexibifity 
in  the  use  of  fimds  received  under  Part 
A  of  Chapter  I,  the  primary  new 
provision  that  affonis  greater  flexibility 
is  section  1015  concerning  schoolwide 


projects  which  permits  an  LEA  to  use 
those  funds  to  upgrade  the  entire 
educational  program  in  the  schooL  A 
strong  new  parental  involvement 
requirement  is  contained  as  a  part  of  the 
reauthorization.  This  section  (1016)  does 
not  mandate  particular  forms  that 
parental  involvement  should  take  but  it 
does  incorporate  a  number  of  specific 
requirements  that  an  LEA  must 
implement  to  ensure  significant  parent 
invtrivement,  including  strong  emphasis 
on  training  parents  to  woric  with  their 
chikfren  at  home. 

Linda  K.  Richardson. 

Acting  Deputy  to  the  Assistant  Secretory^— 

Indian  Affairs  (Operations). 

|FR  Doc.  8»-135SS  Piled  S-7-ae;  M&  am) 
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Heattfi  Services  Programs  for  Indian 
Infants,  CtiHdren,  and  Youtti 

Memorandum  of  Agreement  Between 
The  Department  of  the  Interior  Bureau  of 
Indian  Affairs  And  The  Department  of 
Health  and  Human  Services  biAan 
Heahh  Services  To  implement  a 
coordinated,  nuhiifiscipiinary, 
interagency  program  for  services  to 
handicapped  Indian  infants,  children 
and  youth  from  birth  through  twenty-one 
years  of  age  m  accordance  with  Pub.  L 
94-142  as  amended  by  Pub.  L  99-457, 
the  1986  Technical  Amendments  to  the 
Education  of  the  Handicapped  Act. 

AOCNCV:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice:  Request  for  Comments. 

SUMMANV:  This  is  •  republication  for 
additional  coaunents.  The  first  notice 
was  published  in  volume  54FR82S0. 

Notice  is  hereby  given  that  the  Bureau 
of  Indian  Affairs  (BLA)  and  the  Indian 
Health  Service  (IHS)  have  completed  a 
Memorandum  of  Agreement  (MOA) 
regarding  the  implementation  of  a 
coordinated,  multidisciplinary. 
interagency  program  for  services  to 
handicapped  Indian  infants,  children 
and  youth  from  birth  through  twenty-one 
years  of  age.  This  agreement  provides 
for  the  development  and  impfemerrtation 
of  joint  policies  and  procedures  and  a 
method  to  establish  program  priorities 
for  the  education  and  treatment  of 
identified  handicapped  Indian  children 
within  the  joint  jurisdictions  of  the  BIA 
and  IHS. 

DATE:  Comments  shall  be  submitted  on 
or  before  July  10, 1989. 

ADORCSSES:  All  comments  concerning 
this  Memorandum  of  Agreement  should 
be  addressed  to  Goodwin  K.  Cobb, 
Acting  Chief,  Branch  of  Exceptional 
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Education,  Office  of  Indian  Education 
Programs,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue  NW.  (MS  3512  MIB, 
Code  523),  Washington,  DC  20245. 

FOR  FUNTHCR  INFORMATION  CONTACT: 

Carol  L  Zilka,  Education  Specialist, 
Early  Childhood  Program,  Telephone: 
(202)  343-3559. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Department 
Manual  8.  The  authority  for  this 
Memorandum  of  Agreement  is  the 
Snyder  Act  (25  U.S.C.  13).  Pub.  L  94-142, 
Education  of  the  Handicapped  Act 
(EHA)  (20  U.S.C.  Sees.  1400-1485).  as 
amended  by  the  Education  of  the 
Handicapped  Amendments  of  1986  (Pub. 
L.  99-457),  and  the  Economy  Act  (31 
U.S.C.  1535). 

Pub.  L  99-457  (The  Education  of  the 
Handicapped  Act  Amendments  of  1986) 
amended  the  Education  of  the 
Handicapped  Act  (Pub.  L  94-142), 
reauthorized  the  discretionary  programs 
under  the  Act,  and  authorized  a  new 
early  intervention  program  for 
handicapped  infants  and  toddlers  and 
their  families. 

Under  existing  regulations  (34  CFR 
300.600),  a  State  Education  Agency 
(SEA)  may  utilize  interagency 
agreements  as  a  means  of  implementing 
its  general  supervision  requirements. 
The  1986  Amendments  require  that  State 
plans  include  policies  and  procedures 
for  developing  and  implementing 
interagency  agreements  between  the 
State  and  "other  appropriate  State  and 
local  agencies."  The  BIA,  while  not  a 
State,  is  required  to  submit  a  State  plan 
that  meets  the  requirements  of  Pub.  L 
99-457  sec.  1413  and  an  application 
which  meets  the  requirements  of  section 
1414.  as  well  as,  section  1484  of  Part  H 
(Infants  and  Toddlers  Program). 

This  Memorandum  of  Agreement 
reflects  the  BIA's  understanding  of 
section  613(8)^3}  of  the  statute  that 
"other  appropriati" '  agencies  are  those 
Federal,  State,  and  local  agencies  other 
than  the  BIA  that  provide  or  pay  for 
special  education  or  related  services  for 
Indian  children  with  handicapping 
conditions.  The  MOA  describes  the  role 
that  the  BLA  and  IHS  have  in  providing 
or  paying  for  those  services.  The  MOA 
also  describes  the  responsibilities  of 
each  agency  and  establishes  a 
mechanism  for  resolving  interagency 
disputes. 

The  1986  Amendments  state  that  Part 
B  shall  not  be  construed  to  limit  the 
responsibilities  of  agencies  other  than 
educational  agencies  for  providing  or 
paying  for  services  provided  to  children 


under  Part  B.  The  1986  Amendments 
also  state  that  Part  B  shall  not  be 
construed  to  permit  a  State  to  reduce 
assistance  or  alter  eligibility  under 
programs  supported  by  Federal 
Medicaid  and  Maternal  and  Child 
Health  Programs.  This  is  intended  to 
ensure  that  no  child  is  treated 
differently  under  those  two  programs 
because  the  child  is  receiving  services 
under  an  individual  Education  Plan 
(lEP).  or  for  any  other  reason  related  to 
the  existence  or  applicability  of  Part  B. 
While  States  have  until  1990-1991  to 
provide  services  for  handicapped 
children,  ages  three  through  five,  the 
BLA  was  mandated  under  Pub.  L  99-457 
to  begin  providing  services  for  these 
children  during  the  1987-1988  school 
year. 

The  Education  of  the  Handicapped 
Act  Amendments  of  1986  (Pub.  L  99- 
457)  added  a  new  State  formula  grant 
program  to  assist  States  in  establishing 
a  statewide  system  of  early  intervention 
services  for  infants  and  toddlers  with 
handicaps  and  their  families.  This  new 
program  (designated  as  Part  H  of  the 
EHA)  replaces,  and  substantially 
expands,  the  State  grant  provisions-  ^ 
established  in  1983  under  the 
Handicapped  Children's  Early 
Education  Program  (HCEEP).  Part  H 
focuses  on  similar  activities,  but  limits 
the  age  range  to  children  from  birth 
through  two  years  of  age. 

Part  H  is  the  only  program 
administered  by  the  Department  of 
Education  (DOE)  that  focuses 
exclusively  on  meeting  the  needs  of 
infants  and  toddlers  with  handicaps. 
Children  in  this  age  group  have  been 
traditionally  served  through  programs 
administered  by  the  Department  of 
Health  and  Human  Services.  The  BIA 
has  been  designated  as  the  Lead  Agency 
under  Part  H.  The  Lead  Agency  is 
responsible  for  (a)  Submitting 
applications  for,  and  receiving  funds 
under  this  program,  and  (b)  serving  as 
the  lead  agency  responsible  for  the 
general  administration  of  program  and 
activities  carried  out  under  Part  H.  The 
BLA  is  mandated  under  Part  H  to 
develop  a  comprehensive  system  of 
early  intervention  services  for 
handicapped  Indian  infants  and  toddlers 
by  1990-1991  that  fits  the  individual 
characteristics  of  the  BLA. 

Each  comprehensive  system  of  early 
intervention  is  to  be  planned  and 
carried  out  as  a  coordinated, 
interagency,  multidisciplinary  program. 
Generally,  no  one  agency  has  the 
funding  resources,  services,  or  authority 
to  provide  all  appropriate  early 
intervention  services  for  all  infants  and 
toddlers  with  handicaps.  The  legislative 
history  of  Pub.  L  99-457  emphasizes  the 


concept  of  interagency  coordination,  by 
acknowledging  that  even  in  States 
requiring  a  free  appropriate  public 
education  from  birth,  no  single  agency 
provides  all  services  to  all  children  with 
handicaps.  Rather,  existing  service 
delivery  systems  represent 
interdependence  among  public  and 
private  agencies  and  organizations  at 
the  State  and  local  levels. 

While  the  BIA  is  the  Lead  Agency 
under  Part  R  it  does  not  have  available 
within  its  system,  the  full  complement  of 
services  needed  by  handicapped  infants 
and  toddlers  and  their  families,  e.g., 
developmental  disability  programs, 
health  services,  education,  social 
services,  and  mental  health.  Currently, 
the  BLA  has  available  special  education, 
related  services,  and  social  services. 
The  IHS  provides,  within  the  scope  of  its 
health  program,  direct  medical,  social, 
and  mental  health  services  to 
handicapped  indian  infants  and 
toddlers,  children,  and  youth. 

This  MOA  provides  the  mechanism 
for  the  development  of  a  coordinated, 
multidisciplinary,  interagency  program 
between  the  Bureau  of  Indian  Affairs 
and  the  Indian  Health  Service  for  the 
provision  of  services  for  handicapped 
Indian  infants,  toddlers,  children,  and 
youth.  The  MOA  will  remain  in  effect 
until  such  time  as  agreed  upon  by  both 
parties.  The  MOA  will  be  reviewed 
annually  and  modified  as  needed  for 
compliance  with  law  and  regulation.  A 
BLA  and  IHS  Task  Group  will  develop 
an  Action  Plan  which  will  include:  goals, 
objectives,  related  activities  or  products, 
names  of  responsible  agency /person, 
timelines,  and  evaluation  criteria  for 
each  objective.  The  Action  Plan  will  be 
reviewed  quarterly  by  the  task  group  of 
appropriate  BIA/IHS  representatives 
and  the  Plan  will  be  revised  annually. 
Wilson  T.  Babby, 

Deputy  to  the  Assistant  Secretary — Indian 
A  (fairs /Director  (Indian  Education 
Programs).  Memorandum  of  Agreement 
(MOA). 

This  memorandum  provides  the  terms 
of  agreement  for  services  to  be  shared 
by  the  Bureau  of  Indian  Affairs  (BLA) 
and  the  Indian  Health  Service  (IHS)  in 
fulfilling  each  agency's  individual 
responsibilities  and  identified  areas  of 
joint  cooperative  needs  for  handicapped 
Indian  children  and  youth. 

1.  Purpose 

The  purpose  of  this  agreement  is  to 
provide  for  the  development  and 
implementation  of  joint  policies  and 
procedures  and  to  estabhsh  program 
priorities  for  the  education  and 
treatment  of  handicapped  Indian 
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children  idantified  in  the  statute  within 
our  joint  turisdictioBs. 

D.  Authority 

Soyder  Act  (25  U.S.C.  13)  and  20 
U.S.C  1400-148S.  Pub.  L  94-142.  the 
Education  of  the  Handicapped  Act 
(EHA),  as  amended  by  the  Education  of 
the  Handicapped  Amendments  of  1986 
(Pub.  L  99-457).  and  the  Economy  Act. 
31  U.S.C  1535. 

m.  klioductkNi 

The  Assistant  Secretary  of  the 
Interior— Indian  Affairs  (BIA)  and  the 
Director  of  Indian  Health  Service  (IHS) 
as  administrators  of  agencies 
responsible  to  serve  Indian  children  and 
youth  recognize  that: 

A.  The  BIA  has  responsibilities  to  the 
extent  it  receives  set-aside  funding 
under  the  EHA: 

(1)  to  provide  special  education  and 
related  services  to  handicapped  Indian 
children  attending  BIA  schoob; 

a.  Related  services  include  diagnostic, 
developmental,  corrective  and 
supportive  services  such  as  (1J  speech 
pathology  and  aodiology.  (2) 
psychological  services,  (3)  physical  and 
occupational  therapy.  (4)  recreation,  (5) 
counseling,  and  (6)  medical  diagnosis 
and  evaluation  but  not  other  medical 
services  (20  U.S.C.  1401(a)tl7)). 

(2)  within  a  statewide  system,  to 
coordinate  with  State  agencies  for  the 
provision  of  special  education  and 
related  services  to  preschool  aged 
Indian  handicapped  children,  ages  three 
through  five,  on  reservations  serviced  by 
BIA  schools: 

(3)  widiin  a  statewide  system,  to 
coordinate  with  State  agencies  for  the 
provision  of  early  intervention  services 
to  handicapped  Indian  infants  and 
toddlers,  ages  birth  through  two.  on 
reservations  serviced  by  BIA  schools. 

a.  Early  interventing  services  include 
related  aervices  plus  family  training, 
counseling  and  home  visits,  case 
management  services,  and  "health 
services  necessary  to  enable  the  infant 
and  toddlers  to  benefit  from  the  other 
early  intervention  services"  (20  V.SX:. 
1472). 

Widi  respect  to  infants  and  toddlers, 
ages  birth  through  two,  EHA  requires 
that  the  State  Lead  Agency  ensure  that 
each  handicapped  infant  and  toddler  hi 
the  State  (including  Indian  children) 
shall  receive  a  multidisciplinary 
assessment  of  a  child's  unique  needs 
and  identification  of  service  to  meet 
those  needs,  a  written  individualized 
Family  Service  Plan  (IFSP).  and  case 
management  service  to  implement  the 
IFSP.  The  House  Report  (Report  80-4WO) 
at  page  11  states: 


In  State's  (sic)  wrring  significsnl  numbers 
of  Indian  handicapped  infants  and  toddiers. 
the  lead  agency  must  constat  with  and  obtain 
input  fron  Tribal  education  ofRces/ 
committees,  BIA  schools,  tribal  schools,  head 
start  programs  and  other  providers  of  service 
at  the  loral  and  State  level  to  ensure  that  the 
needs  ot  these  infants  and  loddfors  are 
considered  and  accounted  for  in  the 
statewide  system. 

Handicapped  Indian  infants  and 
toddlers  are  clearly  included  within  the 
intended  statewide  system  of  services 
and  in  carrying  out  Its  responsibilities 
the  BIA  is  acting  as  part  of  the  statewide 
system. 

B.  The  IHS  provides  health  services  to 
Indians  under  the  discretionary 
authority  of  the  Snyder  Act.  some  of 
which  overlap  with  related  services  and 
early  intervention  services  as  defined  in 
the  EHA.  The  IHS  has  no 
responsibilities  as  such  under  the  EHA. 
It  is  not  an  education  agency  funded 
under  said  act. 

The  BIA  and  IHS  in  recognizing  that 
neither  agency  can  provide  a 
comprehensive  program  that  wonid 
satisfy  all  the  needs  and  services  for 
different  age  groups  and  handicapped 
conditions  further  confirms  their 
respective  belief  that  services  within 
their  )urisdictions  require  a 
comprehensive,  multidisciplinary. 
interagency  approach  to  meet  the  needs 
of  handicapped  Indian  infants  and 
toddlers,  children  and  youth. 

In  keeping  with  the  intent  to  provide 
appropriate  services  and  to  extend 
present  collaborative  efforts,  the 
purpose  of  this  MOA  is  to  identify  areas 
of  national  and  local  cooperation 
needed  to  serve  the  needs  of 
handicapped  IndSan  children  and  youth 
within  our  joint  jurisdictions.  Local  BIA/ 
IHS  agreements  are  to  be  developed 
based  on  the  identified  areaa  of  this 
MOA  to  ensure  the  purpose  of  the  MOA 
is  fiilfilled. 

Tribal  organizations,  other  Federal 
and  State  agencies  providing  services 
are  to  be  included  in  agreements  for 
handicaf^ed  services. 

rv.  Substaace  of  Agteement 

Areas  of  collaboration 

The  BIA  and  IHS  recognize  that  the 
provision  of  services  to  hanificapped 
Indian  infants  and  toddlers,  children 
and  youth  will  require  a  comprehensive, 
interagency  program  which  indodes 
components  for 

a.  Prevention,  earfy  recognition  and 
intervention  activities  to  provide 
medical,  mental  health,  dental, 
education,  social  and  family  support 
services  to  handicapped  Indian  infants 
and  toddlers  from  birth  to  two  years  of 
age  and  their  families. 


b.  Education,  medical,  dental,  mental 
health,  social  and  family  support 
services  for  handicsppeid  Indian 
children  and  youth  fit>m  three  through 
twenty-one  years  of  age. 

c.  Transition,  tracking  and  educationai 
placement  services  for  handicapped 
Indian  children  and  youth. 

The  BIA  will  establish,  on  an  as 
needed  basis,  task  force  ^Dups  to 
review  programs  and  services  under  this 
agreement  which  will  include 
appropriate  representatives  from  the 
Indian  Health  Service.  These  groups  will 
meet  as  needs  arise  to  develop 
procedures,  guidelines  and  service 
priorities  for  coordination  with 
statewide  systems.  Ktajor  areas  of  focus 
are: 

A.  The  development  of  administrative 
policies,  procedures,  and  guidelines 
consistent  with  applicable  Federal 
regulations  which  reflect  program,  staff 
and  funding  responsibiUties  needed  for 
interagency  cooperation  and  services  for 
handicapped  Indian  infants  and  toddlers 
(birth  to  two  year*  (rf  age.  tncknive)  and 
children  and  youth  (three  through 
twenty-one  years  of  age)  including: 

(1)  EUgibihty  and  placement  criteria 
for  "at  risk"  and  developmentally 
delayed  infants  and  toddler*. 

(2)  Coordinate  agency  efforts 
regarding  Child  Find  and  screening. 

(3)  Registry,  tracking,  and  referraL 

(4)  Mohidieciphnary  team  evaluation 
and  assessment. 

(5)  Multidisciplinary  team  formulated 
Individual  Education  Plan  (lEI^  and 
Individualized  Family  Service  Plan 
(IFSP).  which  give  attention  to 
education,  medical,  mental  health  and 
social  needs  for 

a.  Special  Education 

b.  Related  Service* 

c.  Medical  Services 

d.  Social  Service* 

e.  Mental  Health  Services 

f.  Communication  and  An<Kok>giGal 
Services 

g.  Physical  and  OccnpaUonal  Therapy 
Services 

h.  Nutrition  Services 

i.  Home  Nursing  Services 

f.  Dental  Service* 

k.  Vocational  Services 

1.  Parent  and  Famify  Training 

(6)  Family  involvement  ht  fbrniulating 
and  implement  the  lEP  and  FPSP. 

(7)  Follow-up  and  non-BIA/IHS 
referrals. 

(8)  Transition  Services 

(9)  Institutional  Care 

(10)  Program  Evaluation 

B.  As  funds  become  available  ondcr 
EHA.  the  BIA  and  IHS  will  deh'neate 
responsibility  within  statewide  system* 
for  specific  professional  services  and 
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financial  resources  for  providing 
comprehensive  handicapped  care  whidi 
includes: 

(1)  Guidance  and  consultatioa  for 
determination  of  staffing  and  program 
needs  to  provide  services  at  local  levels. 

(2)  Determination  of  program  cost  and 
funding  responsibilities  for  services. 

(3)  Establishing  policy,  procedures 
and  accountability  for  interagency 
transfer  of  funds  under  the  Economy 
Act. 

(4)  Establishtng  and  publishhig 
policies  and  guidelines  for  distribution 
to  each  Agency's  programs  and  staff 
regarding  program  reqairements  and 
responsibilities. 

(5)  Guidance  and  consultation  for 
establishing  local  procedures  to  ensure 
service  delivery  through  interagency 
coordination,  e.g.,  model  agreements. 

C.  Develop  an  interagency, 
confidential  system  of  data  oollection 
and  tracking  of  those  Indian  individuals 
(ages  birth  through  twenty-one)  within 
joint  jurisdictions  in  need  of  aad/or 
receiving  handicapped  services  in  each 
area  and  for  infonnatkxi  exchange  ior 
program  services  which  includes: 

1.  Development  of  a  computerized 
program  which  will  be  used  locally  to 
track  Indian  infants  and  toddlers, 
children  and  youth  in  need  of 
handicapped  services. 

2.  Informing  health,  education  and 
social  service  professionals  about  the 
handicapped  differences  and  disputes 
for  meaningful  cooperation  and 
coordination. 

V.  Responsibilities 

The  following  areas  of  responsibilities 
are  agreed  to  by  the  BIA  and  IHS. 

A.  Responsibility  of  the  BIA:  The  BIA 
is  responsible  for  serving  handicapped 
Indian  children  on  reservations  serviced 
by  BIA  operated  elementary  and 
secondary  schools.  The  BIA  will  assist 
individual  States  in  the  coordination  of 
State  services  for  handicapped  children, 
ages  birth  through  five,  who  live  on 
reservations  that  are  serviced  by  BIA 
elementary  and  secondary  schools.  The 
BIA  will  (kvelop  within  the  statewide 
system  a  ooraprehensiiw, 
multidisciplinary,  interagency  program 
of  services  for  exceptional  education 
and  related  services  as  specified  in  Pub. 
L.  94-142  as  amended  by  Pub.  L.  99-457. 

The  BIA  will  submit  an  Annual 
Applicatim  to  the  Department  of 
Education  for  funding  of  the 
handicapped  infants  and  toddlers 
program  (Part  H)  and  for  Part  B  services 
under  Pub.  L  94-142  as  amended  by 
Pub.  L  99-457  and  Department  of 
Education  Regulations  34  CFR  Parts  300, 
301  and  303. 


I¥ovide  iatk  groups  and  provide  for 
representation  of  neBbera  from  IHS  on 
these  gronps. 

Provide  staff  to  develop  an 

interageocy  program  to  respcmd  to  the 
major  focus  of  tha  MOA  and  to  provide 
management  of  this  MOA. 

B.  Responsibility  of  die  IHS:  The  IHS 
will  assist  in  the  development  of  a 
systemwide,  comprehensive, 
multidisciplinary,  interagency  program 
including  identification  and  interventian 
services  for  handicapped  infants  and 
toddlers  and  dieir  families  by  providing 
services  consistent  with  the  scope  of 
IHS  health  care  and  within  the 
limitations  of  available  IHS  resoorces 
and  by  coordinating  services  with  other 
agencies  responsible  under  20  U.S.C 
Subchapter  VH. 

The  IHS  will  participate  in  the 
development  of  an  action  plan  as 
specified  in  Section  IV,  Terms  of 
Agreement  and  wiH  include  the 
following  elements: 

a.  The  IHS  will  assist  in  the 
development  and  implementation  of  a 
handicapped  Indian  children's  registry 
and  tracking  system  that  will  efficientfy 
and  effectively  facilitate  provisions  of 
education  and  health  care  needs  of 
handicapped  Indian  children,  ages  birth 
through  twenty-one.  Components  of  this 
system  will  include:  definitions  of  "at 
risk"  and  handicapping  conditions, 
computer  hardware  and  software  needs, 
and  registiy  and  tracking  formats. 

b.  The  IHS  will  coordinate,  in 
cooperation  widi  existing  State  and 
Federal  coordination  activities, 
multidisciplinary  activities  necessary  to 
meet  the  comprehensive  needs  of 
handicapped  Indian  infants  and  toddlers 
and  chilcken  throu^  age  twenty-one 
living  on  reservations  where  BIA 
operated  or  fimded  schools  exist  As 
funds  become  available,  IHS  area 
coordination  will  be  established  in 
consultation  with  the  BIA  to  initiate  and 
maintain  local  registries  and  tracking 
systems,  to  develop  and  strengthen 
communication  linkages  between  die 
IHS  and  BIA  and  other  Federal  agencies, 
to  facilitate  information  extjiange 
between  the  IHS  and  other  agencies,  as 
required  to  serve  the  needs  of 
handicapped  Indian  children,  and.  by 
regulation  and  policy,  establish  services 
ensuring  efficient  transition  of 
handicapped  Indian  children  from  one 
jurisdiction  of  responsibility  to  another. 

c  This  MOA  focuaes  on  the  needs  of 
handicapped  Indian  children  who  live 
on  reservations  served  by  BIA  funded 
schools,  however,  this  does  not  preclude 
the  IHS  from  meeting  its  legal  service 
mandates. 

Such  funds  that  may  become 
available  to  the  IHS  during  the  first  two 


years  of  ly*  MOA  wil  be  used  in 

program  development.  Based  on  the 
specifics  of  the  Action  Plan,  the  IHS  is 
responsible  to  submit  a  p4an  detaiiiHg 
program  actions  indadiog  aay  plan  to 
contract  activities  belote  any  funds  w^l 
be  transferred  and  to  provide  quarteriy 
written  progress  reports  to  the  BIA 
indicating  program  status. 

tf  the  specifics  of  the  Action  Plan 
requires  tiie  transfer  of  any  portion  of 
the  WA's  Pub.  L  99-457,  Part  H  funds  to 
the  IHS,  the  IHS  agrees  to  maintain 
these  funds  separately  and  wrill  account 
for  these  funds  quarterly  and  will  meet 
any  applicable  requirements  of  the 
Economy  Act 

The  IHS  is  currently  providing  wrthia 
its  health  program,  direct  medical, 
social,  and  mental  health  services  to 
handicapped  Indian  children.  As 
program  development  progresses,  and 
children  are  served,  it  is  expected  that 
additional  special  consultation. 
evaluation  and  intervention  services 
will  be  necessary.  The  IHS  has 
inadequate  reaooices  to  meet  ail  these 
health  need*.  However,  the  IHS  is 
responsible  to  assist  in  arranging  for  the 
ooniprehensive  health  care  needs  of 
handicapped  Indian  children  and  i* 
committed  to  meet  the  needs  of 
handicapped  Indian  children  and  to 
collaborate  vnth  the  BIA  and  other 
responsible  agencies,  to  identify  ueed» 
and  funding  sources  to  meet  the  needs 
of  handicapped  Indian  children. 

VL  Terms  of  Agreement 

This  MOA  will  remain  in  effect  mtil 
such  time  as  agreed  upon  by  both 
parties.  This  MOA  will  be  reviewed 
annually  and  modified  as  needed  for 
compUanoe  with  law  and  regulation. 

Within  45  days  of  ttie  effective  date  of 
this  agreement  and  thereafter,  within  45 
days  of  the  beginning  of  each  fiscal  year 
(FY)  beginning  with  1990,  a  BIA  and  IHS 
Task  Group  will  develop  an  Action  Plan 
which  will  include  the  following: 

a.  Goals, 

b.  Specific  objectives  to  be 
accomplished, 

c.  Related  activities  or  products, 

d.  Names  of  responsible  agency/ 
person, 

e.  Timelines  (beginning  and  ending) 
and, 

f.  Evaluation  criteria  for  each 
objectiTe. 

This  Action  Plan  will  be  reviewed 
quarterly  by  the  Task  Group  of 
appropriate  BIA/IHS  representatives. 
"The  Action  Plan  will  be  revised 
annually. 
[FR  Doc.  89-13595  Filed  6-7-89;  8:45  amj 

BtlXlNG  CODE  4310-03-4I 
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BuTMNi  of  Land  Management 

[UTU-6S41S] 

Invitation  to  Partldpata  m  Coal 
Exploration  Program  In  Utah;  Nevada 
Electric  Inveatment  Co. 

Nevada  Electric  Investment  Company 
is  inviting  all  qualified  parties  to 
participate  in  its  proposed  exploration 
of  certain  Federal  Coal  deposits  in  the 
following  described  lands  in  Emery 
County,  Utah: 

T.  15  S..  R.  6  E.  SLM.  Utah 

Sec.  23.  SMS%: 

Sec.  25,  all: 

Sec.  26.  all: 

Sec  35.  all. 
T.  16  S.,  R.  e  E..  SLM,  Utah 

Sec  1  aU. 
T.  15S..'r.7E.,  SLM.  Utah 

Sec.  19.  lots  1-12,  SEy«: 

Sec  29.  WV^: 

Sec.  3a  all. 
Containing  4,376.44  acres 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Ofnce.  324  South  State  Street,  Suite  301, 
Salt  Lake  City,  Utah  84111-2303  and  to 
Nevada  Electric  Investment  Company, 
6226  West  Sahara  Avenue,  Las  Vegas, 
Nevada  89102.  Such  written  notice  must 
be  received  within  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Register 

Any  party  wishing  to  participate  in 
this  coal  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rate  basis.  A  copy 
of  the  exploration  plan,  as  submitted  by 
Nevada  Electric  Investment  Company,  is 
available  for  pubUc  review  during 
business  hours  in  the  same  BLM  office 
as  mentioned  above  under  Serial 
Number  UTU-65418. 
Ted  D.  Stephenson. 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  89-13573  Filed  6-7-89:  8:45  am] 
■UMO  COM  4310-00-11 

[E8-970-09-4120-14-2410;  WVE8  39061] 

Competitive  Coal  Leaae  Offering  by 
Sealed  Bid;  Mingo  County.  WV 

AQINCV:  Bureau  of  Land  Management. 

Interior. 

action:  Competitive  coal  lease  offering 

by  sealed  bid. 

aUMMARY:  Notice  is  hereby  given  that  as 
a  result  of  an  application  filed  by  the 
Lynn  Land  Company  (WVES  39061),  for 


coal  resources  in  Mingo  County.  West 
Virginia,  these  coal  resources  will  be 
offered  for  competitive  leasing  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  of  1947  (61  Stat. 
913.  30  U.S.C.  351-359),  as  amended.  The 
applicant  has  satisfactorily 
demonstrated  under  the  emergency 
leasing  regulation,  43  CFR  3425.1-4,  that 
if  the  coal  deposits  are  not  leased,  they 
will  be  bypassed  in  the  reasonably 
foreseeable  future. 

The  application  is  described  as 
follows: 

Kermit  Poe  Tract 

Part  of  Tract  201  (Metes  and  Bounds] 

Containing  20  acres,  more  or  less. 

The  tracts  will  be  leased  to  the  quahfied 
bidder  of  the  highest  cash  amount 
provided  that  the  high  bid  for  the  tract 
equals  or  exceeds  the  fair  market  value 
(FMV)  of  the  tract  as  determined  by  the 
authorized  officer  after  the  sale.  The 
Department  has  established  a  minimum 
bid  of  $100  per  acre  for  the  tract.  The 
minimum  bid  is  not  to  be  considered  as 
representing  the  amount  for  which  the 
tract  may  actually  be  leased,  since  FMV 
will  be  determined  in  a  separate 
postsale  analysis.  If  identical  high 
sealed  bids  are  received,  the  tying  high 
bidders  will  be  asked  to  submit  follow 
up  sealed  bids  until  a  high  bid  is 
received.  All  tie-breaking  bids  must  be 
submitted  within  15  minutes  following 
the  authorized  officer's  announcement 
at  the  sale  that  identical  high  bids  have 
been  received. 

DATS:  The  sale  will  be  held  at  10:00  a.m., 
Thursday,  July  20, 1989  in  the  Eastern 
States  Office  Public  Room.  All  bids  must 
be  submitted  to  the  Bureau  of  Land 
Management,  Eastern  States  Office,  350 
South  Pickett  Street,  Alexandria, 
Virginia  22304.  The  bids  should  be  sent 
by  certified  mail,  return  receipt  or  be 
hand-delivered  on  or  before  4.-00  p.m.. 
July  19. 1989.  Any  bids  received  after 
4:00  p.m..  Wednesday,  July  19, 1989,  will 
not  be  considered. 

8UPPLEMENTARY  INFORMATION:  The  COal 

resources  being  offered  are  to  be  surface 
mined  via  mountain  top  removal  from 
an  area  located  on  the  R.D.  Bailey 
Watershed.  The  complete  degal 
description  is  available  at  the  Eastern 
States  Office  at  350  South  Pickett  Street, 
Alexandria,  Virginia  22304. 

The  proximate  analysis  of  the  tract  is 
as  follows: 

1.  Moisture  (percent] 9.0 

2.  Ash  (percent) „.         9.2 

3.  Sulfur  (percent] 0.67 


4.  BTTTs  per  pound ..» 12,400 

5.  Approximate  tons  in  place ~» 200,000 

Other  detailed  chemical  analysis  are 
available  upon  request  from  the  Bureau 
of  Land  Management,  Eastern  States 
Office,  Branch  of  Fluid  and  Solid 
Minerals  at  350  South  Pickett  Street. 
Alexandria.  Virginia  22304. 

Rental  and  Royalty 

Any  lease  issued  as  a  result  of  this 
oRering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre  and  a 
royalty  payable  to  the  United  States  of 
12  Vi  percent  of  the  value  of  the  coal 
produced  by  surface  mining  methods. 
The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

Notice  of  Availability 

Bidding  instructions  and  bidder 
qualifications  are  included  in  the 
Detailed  Statement  and  Lease  Sale. 
Copies  of  the  Statement  and  of  the 
proposed  coal  lease  is  available  at  the 
Bureau  of  Land  Management,  Eastern 
States  Office  and  the  Milwaukee  District 
Office  and  the  Rolla,  Missouri  Office. 
Case  file  documents  are  available  for 
public  inspection  at  the  Eastern  States 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Pearl  F.  Tillman,  Bureau  of  Land 

Management,  Eastern  States  Office,  350 

South  F*ickett  Street,  Alexandria, 

Virginia  22304,  (703)  461-1468. 

G.  Curtis  Joaes,  Jr.. 

State  Director. 

[FR  Doc  89-13750  Filed  6-7-89:  8:45  am) 

MLUNO  CODE  «310-Oi-«I 


IOR-010-09-4410-13:  GP9-231] 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Lakeview  District 
Grazing  Advisory  Board  has  scheduled 
a  tour  for  June  29. 1989.  The  tour  agenda 
includes  a  look  at  a  high  intensity/short 
duration  grazing  system  and  riparian/ 
wetlands  habitat  improvements  in  the 
Gerber  Reservoir  area. 

The  tour  group  will  meet  at  the  Gerber 
Guard  Station  at  10:00  a.m.  Thursday, 
June  29.  The  public  is  invited  to  attend 
but  must  contact  the  Lakeview  District 
by  Thursday.  June  20  in  order  for  final 
transportation  arrangements  to  be  made. 
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for  further  inrmuration  contact: 

Renee  Snyder.  IHiblic  Aiimrs  OfRcer, 
telephone  (503)  047-2177. 

Judy  Ellen  NalMM, 

Distict  Mcofoger. 

{FR  Doc.  09-1^84  Filed  0-7-89: 8:45  am] 

BIUJNQ  CODE  4310-n-M 


Utatt;  Notice  of  Proposed 
Reinstatement  of  Terminated  OH  and 


In  accordance  nvith  Title  IV  of  the 
Federal  Oil  aad  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-49053  for  lands  in  Summit 
County.  Utah,  was  timely  filed  and 
required  rentals  aiul  royalties  accruing 
from  November  1, 1988,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terras  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lesaee  lias 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-49053  as  set 
out  in  Section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
188),  tlie  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  November  1, 1988,  mb)ect  to 
the  originat  terms  and  conditions  of  tiie 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Tad  D.  Stepkmoatm, 
Chief,  Branch  of  Lands  andMineraJs 
Operations. 

[FR  Doc  89-13588  Filed  6-7-69: 6:45  am] 

BMJJMO  CODE  4*10-0O-M 


Utah;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
GasL«ase 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (i^ib.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-63925  for  lands  in  Uintah 
County,  Utah,  was  timely  filed  and  ■ 
required  rentals  and  royalties  accruing 
from  November  1. 1988.  the  date  of 
termination,  have  been  paid. 

The  leasee  lias  agreed  to  new  lease 
terras  for  rentah  ami  royalties  at  rates 
of  $5  per  acre  and  16  %  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  lias 
reimbursed  die  Bureau  of  Land 


Management  for  the  cost  of  pufahsiitng 

this  notice. 

Having  met  all  the  requiremeats  for 
reinstatement  of  lease  U-639Z5  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S£. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  November  1, 1988,  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Ted  D.  Stephenson. 
Cbi'ef.  Branch  of  Lands  and  Miaerais 
Operations. 

{FR  Doc  89-13590  Filed  6-7-89: 8:45  am] 
■axMQ  cooe  aw-oo-n 

Hall  and  Wildlife  Service 

Information  Collection  SutMnitted  lo 
the  Office  of  lianageroent  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Badget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  infonnatioD 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  oontactiog  the  Service's 
clearance  c^&cer  at  Ae  phone  mmiber 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
direcdy  to  the  Service  Clearance  Officer 
and  the  O^ice  of  Management  and 
Badget  Paperwork  Reduction  Pro)ect 
(1013-0010).  Waahii^too.  DC  20503. 
telephone  202-395-734a 

Tide:  Moaining  Dove  Cali—Count 
Surrey 

OMB  Approval  Nuaaben  1018-OQlO 

Abstract:  The  Survey  an  aniwal. 
cooperative  effort  betu^eeo  State 
wildlife  agencies  and  the  U.S.  Fish  and 
Wildlife  Service  to  obtain  indices  of 
moomiog  dove  population  size.  The 
resulting  assessment  of  the  population 
status  serves  to  guide  both  the  Service 
and  State  wildlife  agencies  in  the  annual 
promulgation  of  regulations  for  huntiag 
mourning  doves.  Survey  data  are  also 
used  to  plan  and  evaluate  dove 
management  programs  and  provide 
specific  information  necessary  for  dove 
research. 

Service  Form  Number:  3-159 

Frequency:  Annually 

Description  of  Respondents:  Service 
and  State  fish  and  wildlife  agency 
biologists 

Estimated  Completion  Time:  The 
reporting  bmden  is  estimated  to  average 


2.5  hours  per  respoose.  indvding  time 

for  reviewing  instructions  (15  minutes), 
gathering  data  duriog  survey  stops  (2 
hours),  and  completion  and  review  of 
form  (15  minutes). 
Annual  Responses:  1,062 
Annual  Burden  Hours:  2,655 
Service  Clearance  Officer  James  E. 
PinkertoB.  703-358-1943  (Commercial): 
FTS  921-1943,  Room  224  Arlington 
Square,  U^.  Fish  and  Wildlife  Service, 
Washington.  DC  20240. 


Date:  May  23. : 
RoUm  D.  Spanmrt, 

Acting  Assistant  Director — Refuges  and 

Wildlife. 

(FR  Doc  flB-13549  Pded  6-7-ffi;  e:45  am] 

BILLMG  OOOE  411S-95-M 

AvaUat>ility  of  a  Draft  Recovery  Plan 
for  Usted  Cats  of  Arizona  and  Texas 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availability  and  pubHc 
comment  period. 


SUMHARr  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  fw 
puUic  review  of  a  draft  recovery  plan 
for  Listed  Cats  of  Arizona  end  Texas. 
They  occur  in  south  Texas  aad  possibly 
parte  of  southern  Arizona  with  soitaUe 
brushy  habitat  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

date:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  )oly 
10. 1989  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Refuge  Manager,  Lagmta 
Atascosa  National  Wildlife  Refoge.  P.a 
Box  45a  Rio  Hondo.  Texas  78583  (512/ 
748-3607).  The  plan  is  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
Laquna  Atascosa  National  Wildlife 
Refuge  at  the  above  address;  Ecological 
Services  Field  Office,  3616  W.  Hioraas 
Rd.,  Suite  #6,  Phoenix.  Arizona  85019 
(602/261-4720  or  FTS  261-4720);  and 
Ecological  Services  Field  Office,  c/o 
Corpus  Christi  Stale  University,  Campus 
Box  338,  6300  Ocean  Dr..  Corpus  Christi, 
Texas  78412  (512/888-3346  or  FTS  529- 
3346). 

FOR  FURTHER  INFORMATION  CONTACH 
Refuge  Manager  at  Laguna  Atascosa 
National  Wildlife  Refuge:  Lesley 
Fitzpatrick,  Biologist  ttioenix  Ecological 
Services  Field  Office:  or  Roy  Perez.  Field 
Supervisor,  Corpus  Christi  Ecological 
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Services  Field  Office  (see  ADDRESSES 
above). 

•UPniMf  NTAIIY  INPOflMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  inplement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan. 

The  primary  species  that  are 
considered  in  this  recovery  plan  are  the 
ocelot  [Felis  pardaJia]  and  jaguarundi  [F. 
yagouaroundi],  although  the  jaguar  [F. 
onca)  and  margay  [F.  wiedii)  are  also 
included.  The  area  of  emphasis  for 
recovery  actions  is  south  Texas, 
especially  the  Lower  Rio  Grande  Valley. 
Habitat  protection  and  land  acquisition 
are  major  objectives  of  this  recovery 
plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Aulhoctty:  The  authority  for  this  action  ia 
section  4(n  of  the  Endangered  Species  Act  16 
U.S.C.  lS33(r). 

Dated:  May  30, 1960. 
lames  A  Young. 
Acting  Regional  Director. 
[FR  Doc  80-13599  Filed  6-7-66;  8:45  am] 
SajJNQ  COM  43ie-W-M 


Minerale  Management  Service 

Otfter  Continental  Shelf  Development 
Operaticne  Coordination  Document; 
MobH  Exploration  and  Producing  U^ 
Inc. 

aoincy:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mobil  Exploration  &  Producing  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4800,  Block  271.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  witji  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Morgan  City,  Louisiana. 
DATi:  The  subject  DOCD  was  deemed 
submitted  on  May  31, 1989.  Comments 
must  be  received  on  or  before  June  23, 
1989,  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADORCSacs:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elm  wood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  I-Iours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70605. 
TON  niRTHm  mroRMATiON  contact: 
Michael ).  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  738-2867. 

•UPPLIMINTARY  INPORMATKM:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 


the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  June  1. 1989. 

).  Rogers  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  89-13591  Filed  6-7-89;  8:45  am] 

BHJJNG  CODC  4310-«m-M 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Concealed  Cabinet  Hinges  and 
Mounting  Plates;  All  Parties 

[lnvMt>oatk>n  No.  337-TA-289] 

In  reference  to  Order  No.  7  and  37, 
notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  is 
scheduled  to  commence  9:00  a.m.,  on 
Monday  June  19  in  Hearing  Room  B 
(Room  111)  at  the  International  Trade 
Commission  Building  at  500  E  Street, 
SW.,  Washington,  DC.  The  hearing  will 
commence  thereafter  and  continue 
through  June  23.  Non-parties  wishing  to 
attend  should  contact  Mr.  McKie  at  202- 
252-1701  as  to  whether  there  have  been 
any  changes  made  in  said  schedule. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  June  1, 1989. 
Paul  J.  Luckeni, 
Administrative  Law  fudge. 
(FR  Doc.  89-13535  Filed  6-7-89;  8:45  am] 
StUMQ  COM  7I»0-0^« 


INTERSTATE  COMMERCE 
COMMISSION 

Forma  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
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Officer,  Ray  Houser  (202)  275-6723. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ray 
Houser,  Interstate  Commerce 
Commission,  Room  1319, 12th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20423  and  to  Gary  Waxman,  Office 
of  Management  and  Budget,  Room  3228 
NEOB,  Washington,  DC  20503,  (202)  395- 
7340. 

Type  of  Clearance:  Extension. 

Bureau/Office:  Office  of  Compliance 
and  Consumer  Assistance. 

Title  of  Form:  Owner-operator  annual 
report  form. 

OMB  Form  No.:  3120-0061. 

Agency  Form  No.:  OCCA-143. 

Frequency:  Annually. 

Respondents:  Motor  carriers  of  food 
products  and  certain  agricultural 
supplies. 

No.  of  Respondents:  1,560. 

Total  Burden  Hrs.:  78  (estimated  3 
minutes  per  response). 

Brief  Description  of  the  need  B 
proposed  use:  Enables  owner-operators 
to  file  certifications  of  compliance  as 
required  by  49  USC  and  enables  the 
Commission  to  monitor  the  success  of 
these  licensing  provisions. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  89-13633  Filed  6-7-69;  8:45  am] 

BtLUNG  CODE  703MI1-M 

[Dodtet  No.  AB-290  (Sub-No.  63)] 

Ttie  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Co.— At>andonment— 
Between  Crab  Orchard  and  Crossville 
in  Cumberland  County,  TN;  Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
The  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  to  abandon  its 
12.5-mile  line  of  railroad  extending  from 
Crab  Orchard  (milepost  141. 5-H)  to 
Crossville  (milepost  129.0-H)  in     ; 
Cumberland  County,  TN. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  the  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA."  Any  offer  previously 


made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  May  19, 1989. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboiey,  and  IHiillips.  Vice 
Chairman  Simmons  and  Commissioner 
Lamboiey  dissented  with  separate 
expressions. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  89-13634  Filed  6-7-e9;  8:45  am] 

BILUNa  CODE  703»41-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Partial  Consent  Decree; 
Pollution  Control  Consent 

In  accordance  with  the  pohcy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  May  23, 
1989,  a  proposed  partial  consent  decree 
in  United  States  v.  Union  Research  Co., 
Inc..  Civ.  No.  87-0355  B  (D.  Me.)  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Maine.  This 
partial  consent  decree  settles  the  first  of 
four  claims  of  a  lawsuit  filed  against 
eleven  parties  in  1987,  and  in  which  one- 
third  party  defendant  was  named  as  a 
third-party  defendant  in  April  1989. 

The  first  claim  of  the  lawsuit  seeks 
recovery,  pursuant  to  Section  107(a)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9607(a),  of 
costs  EPA  spent  in  conducting  an 
emergency  removal  action  (begun  in 
1984)  at  the  Union  Research  Site  in 
South  Hope,  Maine.  The  total  cost  of  the 
removal,  through  May  22, 1987,  was 
approximately  $1,848,256.70;  all  but 
$481,753.11  was  recovered  in  1987 
through  two  administrative  settlements 
with  288  other  potentially  responsible 
parties  connected  with  the  Union  Site. 
The  other  three  counts  in  the  lawsuit, 
not  addressed  in  this  partial  consent 
decree,  allege  that  three  of  the 
defendants  failed  to  respond  to 
information  requests  issued  pursuant  to 
Section  104  of  CERCLA,  42  U.S.C.  9604, 
and  Section  3007  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  42  U.S.C.  6927,  and  that  one  of 
the  defendants  violated  Section  3008  of 
RCRA,  42  U.S.C.  6928,  by  failing  to  pay  a 
$12,000  administrative  penalty  imposed 
under  RCRA. 

The  following  eight  of  the  eleven 
defendants  have  agreed  to  participate  in 
this  partial  consent  decree:  CM. 
Laboratories,  Inc.,  IMC  Magnetics  Corp., 


Steego  Auto  Parts  Corp.,  Rule  Industries, 
Inc.,  Ethan  Allen,  Inc.,  Waterlac 
Industries.  Inc.,  NYCO,  Inc.  and  Spencer 
Press,  Inc.  WES,  Inc.  d/b/a/  Maine 
Coastal  Services,  the  sole  third-party  in 
the  case,  also  will  participate  in  the 
settlement.  The  non-settling  defendants 
are  Union  Research,  Inc.,  its  president 
Raymond  Esposito,  and  R.S.  Liquid 
Waste. 

The  partial  consent  decree  requires 
the  settling  parties  to  pay  100%  of  the 
balance  of  EPA's  pre-May  22. 1987 
removal  costs,  or  $481,753.11,  plus 
$77,248.70  in  interest  on  such  costs,  and 
$42,852.00  in  government  enforcement 
costs,  for  a  total  of  $601,853.81.  Payment 
of  $526,853.81  of  this  amount  is  due  90 
days  after  the  entry  of  the  partial 
consent  decree;  the  remaining  $75,000 
must  be  paid  in  three  equal  installments 
at  the  end  of  each  of  the  following  three 
years.  Deferral  of  the  $75,000  was 
granted  due  to  an  inabiUty  of  one  of  the 
parties  to  pay  its  share  of  the  amount 
otherwise.  Finally,  interest  on  any 
unpaid  portion  of  the  settlement  must  be 
paid  from  Novem.ber  23, 1988,  the  date 
that  the  parties  reached  an  agreement  in 
principle. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
partial  consent  decree  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Union 
Research  Co.,  Inc.,  DOJ  Ref.  No.  90-11- 
2-227. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  following 
offices  of  the  United  States  Attorney 
and  the  Environmental  Protection 
Agency  ("EPA"): 

United  States  Attorney's  Office 

David  Collins,  Esq.,  Assistant  United 
States  Attorney,  District  of  Maine,  P.O. 
Box  1588, 156  Federal  Street.  Portland. 
Maine  04104. 

EPA  Region  I 

Margery  Adams,  Esq.,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  John  F.  Kennedy 
Building,  Room  2203,  Boston, 
Massachusetts  02203. 

Copies  of  the  proposed  partial  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1515, 10th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530.  A 
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copy  of  the  proposed  partial  consent 
decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
checlc  for  copying  costs  in  the  amount  of 
$1.20  payable  to  Treasurer  of  the  United 
States. 

Donald  A.  Can, 

Acting  Assistant  Attorney  Cwteral,  Land  and 
NaluraJ  Resources  Division. 

[FR  Doc.  80-13600  Piled  9-7-tOi  8:45  am] 
MUJNO  COM  4410-«MI 


DEPARTMENT  OF  LABOR 

P«n«ion  and  WtHart  B«n«f  ita 
Administration 

(ProhttMtd  Transaction  Eiemptton  8»-41: 
ExMnptlon  AppUcatton  No.  D-76a«  at  aL] 

Grant  of  Individual  Examptiona;  Plaatic 
and  Raconatructlva  Inatltuta  of 
Saattia,  Inc^  ProfH  Sharing  Truat,  at  al. 

AQENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


f:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 


of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  fmdings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneHciaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Plastic  k  Reconstnictive  Institute  of 
Seattle,  Inc  Profit  Sharing  Trust  (the 
Plan)  Located  in  Seattle.  Washington 

[Prohibited  Transaction  Exemption  89-41; 
Exemption  Application  No.  0-7686] 

Exemption 

The  restrictions  of  section  406(a), 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  Plan's 
proposed:  1)  purchase  (the  Purchase)  for 
cash  of  certain  real  property  (the 
Discrete  Space)  from  Dr.  Eugene  W. 
Goertzen  (Dr.  Goertzen)  and  his  wife 
(the  Applicants),  parties  in  interest  with 
respect  to  the  Plan:  and  2)  lease-back  of 
the  Discrete  Space  to  Plastic  & 
Reconstructive  Institute  of  Seattle,  Inc. 
(the  Employer),  the  Plan  sponsor  and,  as 
such,  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  the  terms  and 
conditions  of  the  transactions  are  at 
least  as  favorable  to  the  Plan  as  to  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Duration  of  Exemption:  Ten  years 
from  the  date  of  the  grant  of  the 
proposed  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
4. 1989  at  54  FR  13582. 

FOR  FURTHIfl  INPORMATKM  CONTACT 

Mrs.  B.S.  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.)  ^■ 


Protech,  Inc.  Defined  Benefit  Pension 
Plan  (die  Plan)  Located  in  San  Diego, 
Califomia 

[Proliibited  Transaction  Exemption  89-42; 
Exemption  Application  No.  D-7730J 

Exemption 

The  sanctions  resulting  horn  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  a  series  of  loans  (the  Loans)  by  the 
Plan  to  Solana  Beach  Mini-Warehouse. 
Ltd.  (the  Partnership),  a  disqualified 
person  with  respect  to  the  Plan  and  a 
general  partnership  in  which  the 
sponsor  of  the  Plan.  Protech,  Inc.,  is  the 
majority  general  partner,  provided  that 
at  any  time  not  more  then  twenty-Five 
(25%)  percent  of  the  total  assets  of  the 
Plan  will  be  involved  in  such  loans,  and 
further  provided  that  the  terms  of  each 
of  the  Loans  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20, 1989,  at  54  FR  16020. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Blackhawk,  Inc.  Employees'  Retirement 
Plan  and  Trust  (the  Plan)  Located  in 
Phoenix,  Arizona 

[Prohibited  Transaction  Exemption  89-43; 
Exemption  Application  No.  D-7792] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchases  of  certain  vacant  land 
(the  Land)  by  the  Plan  from  Mr.  Kenneth 
A.  Wallace,  a  disqualified  person  with 
respect  to  the  Plan,  provided  the 
purchase  price  does  not  exceed  the 
Land's  fair  market  value  as  of  the  date 
of  the  purchase  and  provided  further 
that  the' purchase  does  not  cause  the 
Plan  to  be  disqualified  in  accordance 
with  the  provisions  of  section  415  of  the 
Code.  Because  Kenneth  A.  Wallace  is 
the  sole  owner  and  employee  of 
Blackhawk.  Inc..  the  Plan  sponsor,  and 
the  sole  participant  in  the  Plan,  there  is 
no  jurisdiction  under  Title  I  of  the  Act 
pursuant  to  29  CFR  2510.3-3(b)  and  (c). 
However,  there  is  jurisdiction  under 
Title  II  of  the  Act  under  section  4975  of 
the  Code. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20. 1989.  at  54  FR  16023. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Columbia  Orthopaedic  Group  Integrated 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Columbia,  Missouri 

[Prohibited  Transaction  Exemption  89-44; 
Exemption  Application  No.  I>-7798] 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  the 
acquisition  of  first  mortgage  bonds  (the 
Bonds)  issued  by  C.O.G.  Leasing 
Company  (COG  Leasing)  by  the 
individual  accounts  (the  Accounts)  in 
the  Plan,  provided  the  terms  of  the 
Bonds  are  the  same  for  the  Accounts  as 
for  imrelated  parties;  and  (2)  the 
guarantees  by  the  partners  of  COG 
Leasing  to  the  Accounts  to  assure  the 
repayment  of  the  Bonds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
4, 1989,  at  54  FR  13588. 

EFFECTIVE  DATE:  This  exemption  is 
effective  November  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Dr.  Sam  W.  McCalla,  P.A.  Profit  Sharing 
Plan  and  the  Dr.  Sam  W.  McCalla,  P.A. 
Pension  Plan  (collectively,  the  Plans) 
Located  in  Greenville,  SC 

[Prohibited  Transaction  Exemption  89-45; 
Exemption  Application  No.  0-7889] 

Exemption 

The  sanctioris  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plans  of 
certain  real  property  (Parcel  A  and 
Parcel  B),  for  the  total  cash 
consideration  of  $170,200,  to  Sam  W. 
McCalla.  M.D.  (Dr.  McCalla).  a 
disqualified  person  with  respect  to  the 
Plans,  provided  the  amount  paid  for 
Parcel  A  and  Parcel  B  is  not  less  than 


fair  market  value  on  the  date  the 
transaction  is  consummated.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
26, 1989  at  54  FR  18046. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

White  River  Diagnostic  Clinic,  P.A. 
Retirement  Plan  (the  Plan)  Located  in 
Batesville.  Arkansas 

[Prohibited  Transaction  Elxemption  89-46; 
Exemption  Application  No.  O-7907) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  for  cash  by  the  Plans  of 
certain  real  property  (the  Real  Property) 
to  Paul  Baxley.  M.D..  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  price  paid  be  no  less^ 
than  the  fair  market  value  of  the  ReaJ^ 
Property  as  of  the  date  of  sale,  as      \ 
determined  by  an  independent  and 
qualified  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
26. 1989  at  54  FR  18049. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  L  Roberts  m  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

John  R.  Ciliberti.  M.D.,  P.S..  Pension 
Plan  and  Trust  (the  Plan)  Located  in 
Reflmond.  Washington 

[Proliibited  Transaction  Exemption  89-47; 
Exemption  Application  No.  D-7924) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  (the  Sale)  for  cash  of  certain 
real  property  (the  Property)  by  the  Plan 
to  John  R.  Ciliberti.  M.D..  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  sales  price  for  the 
Property  is  the  higher  of  either  the  sum 


■  Because  Dr.  McCalla  is  the  only  participant  in 
the  Plans  and  the  sole  shareholder  of  Sam  W. 
McCalla,  P.A..  the  Plans'  sponsor,  there  is  no 
jurisdiction  under  Title  1  of  the  Act  pursuant  to  29 
CFR  2510.3-3-3{b).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to  section  497S  of 
the  Code. 


of  $76,000  or  the  fair  market  value  of  the 
Property  on  the  date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20, 1989,  at  54  FR  16024. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  2nd  day  of 
)une.  1989:> 
Robert ).  Doyle, 

Director  of  Regulations  ond  Interpretations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
[FR  Ooc.  89-13533  Filed  6-7-89;  8:45  am] 

BtUJNG  COOE  4S10-2»-«l 
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NATIONAL  COMMISSION  ON 
CHILDREN 

Meeting 

Background 

The  National  Commission  on  Children 
was  created  by  Pub.  L  100-203, 
December  22, 1967  as  an  amendment  to 
the  Social  Security  Act.  The  purpose  of 
the  law  is  to  establish  a  nonpartisan 
Commission  directed  to  study  the 
problems  of  children  in  the  areas  of 
health,  education,  social  services, 
income  security,  and  tax  policy. 

The  powers  of  the  Commission  are 
vested  in  Commissioners  consisting  of 
36  voting  members  as  follows: 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  House  of 
Representatives 

3.  Twelve  members  appointed  by  the 
President  pro  tempore  of  the  Senate. 
This  notice  announces  the  second 

meeting  of  the  National  Commission  on 
Children  to  be  held  in  Washington,  DC. 

Time:  9:30  am — 12:30  pm;  Friday,  June 
23. 1960. 

Place:  Hart  Senate  Office  Building; 
Room  H-216. 

Status:  9:30  am— 12:30  pm;  Open 
meeting. 

Agenda:  Discussion  of  the 
Commission's  future  agenda. 

Contact:  Jeannine  Atalay:  Telephone: 
(202)  254-3800. 
lolin  D.  RockofeUer  IV. 
Chairman,  National  Commission  on  Children. 

Date:  June  2. 1969. 

|FR  Doc.  89-13555  Filed  B-7-69: 8:45  am] 

niXMO  COM  M3»-S7-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Infonnatton  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Date:  May  31. 1989. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submissions  may  be 
obtained  by  calling  the  NCUA 
Clearance  Officer  listed.  Comments 
regarding  information  collections  should 
be  addressed  to  the  OMB  reviewer 
listed  and  to  the  NCUA  Clearance 
Officer,  NCUA,  Administrative  Office, 
Room  7344, 1776  G  Street.  Washington. 
DC  204S6. 


National  Credit  Union  Administratioa 

OMB  Number  3133-0011. 

Form  Number  NCUA  9600  and  9600- 
1. 

Type  of  Review:  Renewal. 

Title:  Application  for  Insurance  of 
Accounts,  State  Chartered  Credit 
Unions. 

Description:  Federal  credit  unions 
converting  to  state  charter  and  desiring 
to  maintain  federal  insurance  must 
reapply  for  federal  insurance.  All  state 
chartered  credit  unions  desiring  federal 
insurance  must  apply  as  well. 

Respondents:  Certain  federal  credit 
unions  and  state  chartered  credit 
unions. 

Estimated  Number  of  Respondents: 
65. 

Estimated  Burden  Hours  per 
Response:  2.3  hours. 

Frequency  of  Response:  One  time. 

Estimated  Total  Reporting  Burden: 
199.5  hours. 

OMB  Number  3133-0076. 

Form  Number  NCUA  804a 

Type  of  Review:  Renewal. 

Title:  Voluntary  Liquidation 
Procedures  for  Insurance  Federal  Credit 
Unions. 

Description:  The  booklet.  Voluntary 
Liquidation  Procedures  for  Insured 
Federal  Credit,  provides  suggested 
forms  and  outlines  procedures  for 
voluntary  liquidation  of  a  federal  credit 
union. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  per 
Response:  20. 

Frequency  of  Response:  One  time. 

Estimated  Total  Reporting  Burden: 
500. 

OMB  Number  3133-0098. 

Type  of  Review:  Renewal. 

Title:  Accuracy  of  Advertising — 
Section  740.2. 

Description:  Federally  insured  credit 
unions  which  offer  or  provide  excess 
insurance  coverage  for  their  accounts 
must  indicate  the  type  and  amount  of 
such  insurance,  the  name  of  the  carrier 
and  a  statement  in  all  advertising  that 
mentions  account  insurance  that  the 
carrier  is  not  affiliated  with  NCUSIF  or 
the  federal  government. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Burden  Hours  per 
Response:  50  hours. 

Frequency  of  Response:  One  lime. 

Estimated  Total  Reporting  Burden: 
1,500. 

OMB  Number  3133-0099. 

Type  of  Review:  Renewal. 

Title:  Notice  of  Voluntary  Termination 
or  Conversion  of  Insured  Status. 


Description:  A  credit  union  proposing 
voluntary  termination  or  conversion  of 
federal  insurance  must  notify  its 
members  that  their  accounts  are  no 
longer  federally  insured,  name  of  the 
new  carrier,  amount  of  coverage  and  a 
statement  that  the  carrier  is  not 
a^iliated  with  NCUSIF  or  the  federal 
government  must  also  be  provided. 

Respondents:  Federally  Insured  Credit 
Unions. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  per 
Response:  25  hours.. 

Frequency  of  Response:  1,000. 

Estimated  Total  Reporting  Burden: 
7,500. 

Clearance  Officer  Wilmer  A.  Theard, 
(202)  682-9700,  National  Credit  Union 
Administration,  Room  7344, 1776  G 
Street,  Washington,  DC  20456. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  320a  New  Executive 
Office  Building,  Washington,  DC  20503. 
Becky  Baker, 

Secretary  of  the  NCUA  Board. 
|FR  Doc.  89-13601  Filed  6-7-89:  8:45  am] 
MLUNO  COOC  753S-01-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Inter-Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Dance  on  Tour  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  2^-29, 1989,  from  9:30 
a.m.-5:00  p.m.  in  Room  M07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  28, 1989,  from  9:30 
a.m.-10:00  a.m.  and  June  29. 1989,  from 
1:00  p.m.-5:00  p.m.  The  topics  for 
discussion  will  be  guidelines  and  policy 
issues. 

The  remaining  portion  of  this  meeting 
on  June  28, 1989,  from  10:00  a.m.-5:00 
p.m.  and  on  June  29, 1989,  from  9:00 
a.m.-l:0O  p.m.  is  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1960,  these  sessions  will  be 
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closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

June  1. 1989. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

|FR  Doc.  89-13802  Filed  6-7-69;  8:45  amj 

BiLUNO  COOC  7iS7-«1-4l 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50— 353 

Philadelphia  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  to 
Philadelphia  Electric  Company,  for 
operation  of  the  Limerick  Generating 
Station,  Unit  2,  located  in  Montgomery 
and  Chester  Counties,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 
A.  Containment  Airlock  Testing 

Identification  of  Proposed  Action:  The 
proposed  exemption  would  eliminate 
the  full  pressure  test  required  by 
Paragraph  III.D.2(b)(ii)  of  Appendix  J 
each  time  the  air  lock  is  opened  during 
periods  when  containment  integrity  is 
not  required  and  substitute  a  seal 
leakage  test  to  be  conducted  at  a 
pressure  specified  in  the  Technical 
Specifications.  The  proposed  exemption 
is  in  accordance  with  the  licensee's 
request  dated  September  14, 1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  required  to 
provide  the  licensee  with  greater  plant 
availability  over  the  Ufetime  of  the 
plant. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  would 
allow  the  substitution  of  an  airlock  seal 
test  for  an  airiock  pressure  test  while 
the  reactor  is  in  a  shutdown  or  refueling 
mode.  Vyith  respect  to  this  proposed 


exemption  from  Appendix  J,  the 
increment  of  environmental  impact  is 
related  solely  to  the  potential  increased 
probabiUty  and  the  magnitude  of 
containment  leakage  during  an  accident 
which  could  lead  to  potentially  greater 
offset  radiological  consequences. 
However,  the  potential  increase  due  to 
this  proposed  exemption  is  small  and 
would  result  from  the  potential  leakage 
path  through  the  door  mechanism  which 
will  not  be  nieasured  by  this  modified 
test.  Other  tests  every  six  months  or 
when  maintenance  is  performed  on  the 
airiock,  will  measure  the  leakage 
through  the  door  mechanism. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological  impact. 
Additionally,  it  does  not  affect  non- 
radiological  plant  effiuents  and  has  no 
other  environmental  impact  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmetal  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  plant  operations  and 
would  result  in  reduced  operational 
impacts  of  the  plant  operations  and 
would  result  in  reduced  operational 
flexibility. 

B.  Leak  Rate  Testing  of  Main  Steam 
Isolation  Valves 

Identification  of  Proposed  Action:  The 
proposed  exemption  would  (1)  allow 
testing  of  the  main  steam  isolation 
valves  (MSrV)  to  be  conducted  at  a 
differential  pressure  less  than  that 
required  by  Paragraphs  III.H.4  and 
III.C.2  of  Appendix  J,  and  (2)  allow 
exclusion  of  the  measured  MSFV  leakage 
rates  from  the  summation  for  the  local 
leak  rate  tests  as  otherwise  required  by 
Paragraph  III.C.3  of  Appendix  J.  The 
proposed  exemption  is  in  accordance 
with  the  licensee's  request  dated 
September  14, 1984. 

The  Need  for  the  Proposed  Action  The 
proposed  exemption  from  Paragraphs 
II.H.4  and  II.C.2  is  required  because,  due 
to  the  design  of  the  main  steam  isolation 
system,  a  testing  of  the  MSIVs  at  the 
calculated  peak  internal  containment 
design  basis  pressure.  Pa,  would  lift  the 
disc  of  the  inboard  MSIV  and  result  in  a 
meaningless  test  In  lieu  of  testing  at 
pressure  Pa  the  licensee  proposes  to  test 
at  one-half  of  Pa.  The  proposed 


exemption  from  Paragraph  in.C.3  is 
requested  because  leakage  that  is  to  be 
collected  by  the  MSIV  leakage  control 
system  and  processed  by  the  standby 
gas  treatment  system  need  not  be 
included  in  the  determination  of  direct 
containment  leakage  to  the  environs. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  would 
allow  the  Appendix  J  Type  C  testing  of 
the  main  steam  isolation  valves  to  be 
conducted  at  a  differential  pressure  less 
than  that  required  by  Appendix  J  and 
would  allow  exclusion  of  the  measured 
leakage  from  the  combined  local  leak 
rate  test  results.  With  respect  to  this 
proposed  exemption  from  Appendix  J. 
the  increment  of  environmental  impact 
is  related  to  the  potential  increased 
probability  and  the  magnitude  of 
leakage  during  an  accident  which  could 
lead  to  potentially  higher  offsite 
radiological  consequences.  However, 
the  potential  increase  due  to  the 
proposed  exemption  granted  for  the 
reduced  differential  pressure  testing  and 
exclusion  of  the  measured  MSFV  leakage 
from  combined  local  leak  rate  test 
results  will  not  result  in  an  increase  in 
doses  beyond  those  already  accounted 
for  and  determined  in  the  Chapter  15 
Accident  Analysis  of  the  Final  Safety 
Analysis  report.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  impact. 
Additionally,  it  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemptions.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations. 

C.  Leak  Rate  Testing  of  Traversing 
Incore  Probe  Shear  Valves 

Identification  of  the  Proposed  Action: 
The  proposed  exemption  would  allow 
substitution  of  alternate  provisions  to 
ensure  isolation  capability  of  the 
traversing  incore  probe  (TIP)  guide 
tubes.  These  provisions  are  in  lieu  of  the 
leak  rate  testing  otherwise  required  by 
Paragraphs  II.H.l  and  III.C.2  of 
Appendix  J  for  the  guide  tube 
explosively  actuated  shear  valves.  The 
proposed  exemption  is  in  accordance 
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with  the  licensee's  request  dated 
September  14. 1984. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  required 
because  it  is  impractical  to  leak  rate  test 
the  shear  valves  since  their  destruction 
would  be  required. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  would  allow  substitution  of 
other  isolation  provisions  for  the  TIP 
guide  tube  shear  valves  in  lieu  of 
leakage  rate  testing  otherwise  required 
by  Appendix  J.  With  respect  to  this 
proposed  exemption  from  Appendix  J, 
the  increment  of  environmental  impact 
is  related  to  the  potential  increased 
probabihty  and  magnitude  of 
containment  leakage  during  an  accident 
which  could  lead  to  potentially  higher 
radiological  consequences.  However, 
there  is  no  potential  increase  due  to  the 
exemption  since  leakage  rate  testing  of  a 
once  actuated  explosive  shear  valve 
would  not  provide  any  practical 
information  about  the  leak-tight  integrity 
of  the  valve  used  to  replace  the  actuated 
valve.  Instead  alternate  provisions  are 
included  in  the  Technical  Specifications 
which  periodically  (a)  verify  the 
continuity  of  the  valves'  explosive 
charge,  (b)  initiate  an  explosive  charge 
and  (c)  replace  all  explosive  charges  in 
accordance  with  a  recommended 
lifetime. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
there  is  no  significant  environmental 
effect  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operations  and  would 
provide  no  greater  assurance  of  TIP 
shear  valve  leak-tight  integrity. 

Alternative  Use  of  Resources:  These 
actions  do  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Limerick  Generating  Station,  Unit  2, 
dated  April  1984. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Hnding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  exemptions  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 


For  further  details  with  respect  to 
these  actions,  see  the  application  for 
amendment  dated  September  14. 1984. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  2120  L  Street.  NW..  Washington, 
DC  and  et  the  Pottstown  Public  Library. 
500  High  Street,  Pottstown. 
Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  this  3l8t  day 
of  May  1909. 

For  the  Nuclear  Regulatory  Commission. 
Walter  Butler. 

Director.  Project  Directorate  1-2  Division  of 
Reactor  Projects  I/II.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  89-13512  Filed  6-7-89;  8:45  am] 

MLUNO  cow  7SM-P1-M 


Advisory  Commmee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
8-10. 1989  in  Room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  Md.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  May  17, 1989.  The  meeting 
on  June  9, 1989  has  been  rescheduled 
and  a  session  has  been  added. 

Friday,  June  ft  1989,  Room  P-110,  7920 
Norfolk  Avenue.  Bethesda,  Md. 

8:30  a.m.-10:30  a.m.:  General  Electric 
Company  Advanced  Boiling  Water 
Reactor  (Open) — A  briefing  and 
discussion  will  be  held  regarding  design 
features  of  this  advanced  reactor  to 
address  NRC  severe  accident  policy 
considerations. 

10:45  a.m.-12:15  p.m.:  LaSalle  County 
Station.  Unit  2  (Open)— The  Committee 
will  review  and  comment  on  proposed 
resolution  of  the  BWR  core  power 
oscillation  event  which  occurred  at  this 
plant. 

1:15  a.m.-2:30  p.m.:  USIA-17,  Systems 
Interactions  (Open) — ^The  Committee 
will  review  and  report  on  proposed  final 
resolution  of  this  unresolved  safety 
issue. 

2:45  p.m.-4:45  p.m.:  Education 
Requirements  and  Experience  for 
Nuclear  Power  Plant  Senior  Operators 
and  Control  Room  Supervisors  (Open) — 
Discuss  and  report  on  a  proposed 
Commission  policy  statement  regarding 
education  and  experience  requirements 
for  nuclear  power  plant  Senior 
Operators  and  Control  Room 
Supervisors. 

4:45  p.m.-5:30 p.m.:  Preparation  of 
ACRS  Reports  to  NRC  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  to  NRC  regarding  the  status  of 


ATWS  resolution  and  the  scope  of 
ACRS  responsibilities. 

5:30 p.m.-6.W  p.m.:  Nomination  and 
Activities  of  ACRS  Members  (Open/ 
Closed) — The  Committee  will  discuss 
qualifications  of  candidates  proposed 
for  nomination  as  members  of  the  ACRS 
and  outside  activities  of  a  member(s). 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8:15  a.m.  and  5:00  p.m. 

Date:  June  6. 1989. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc  89-13731  Filed  6-7-89;  8:45  am] 
BtUmQ  CODE  7SMHI1-M 


[Docket  Not.  50-317  and  50-3181 

Baltimore  Gas  and  Electric  Co. 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Baltimore  Gas 
and  Electric  Company  (the  licensee)  to 
withdraw  a  portion  of  its  January  20, 
1987.  application,  as  supplemented  on 
January  12. 1988,  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  DPR-53  and  DPR-69  for  the 
Calvert  Cliffs  Nuclear  Power  Plant.  Unit 
Nos.  1  and  2,  located  in  Calvert  County, 
Maryland. 

The  proposed  amendments  would 
have  revised  the  Units  1  and  2  Technical 
Specifications  by  eliminating 
redundancy  and  consolidating 
containment  purge  valve  TS 
requirements  by  relocating  their 
surveillance  test  requirements  from  TS 
3/4.6.4.  "Containment  Isolation  Valves," 
and  TS  3/4.9.9,  "Refueling  Operations — 
Containment  Purge  Valve  Isolation 
System,"  into  an  expanded  TS  3/4.9.4. 
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"Refueling  Operations — Containment 
Penetrations." 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  May  1, 1989  (54  FR 
18615).  However,  by  letter  dated  June  28, 
1988.  the  licensee  had  withdrawn  this 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  20, 1987.  as 
supplemented  January  12, 1988,  and  the 
licensee's  letter  dated  June  28, 1988, 
which  withdrew  the  application  for 
license  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC.  and  the  Calvert 
County  Library.  Prince  Frederick, 
Maryland. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Scott  Alexander  McNeil. 
Project  Manager,  Project  Directorate  I-l, 
Division  of  Reactor  Projects  i/U,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  89-13619  Filed  6-7-89;  8:45  am] 

BILLMQ  COOC  7SM-01-II 

(Docket  Noe.  50-2S2  and  50-306] 

Norttiem  States  Poerer  C04 
Consideration  of  Issuance  of 
Amendments  to  FadUty  Operating 
Licenses  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-42 
and  DPR-60,  issued  to  the  Northern 
States  Power  Company  (the  licensee), 
for  operation  of  the  Prairie  Island 
Nuclear  Generating  Plant  Units  Nos.  1 
and  2,  located  in  Goodhue  Coimty. 
Minnesota. 

In  accordance  with  the  licensee's 
application  for  amendments  dated 
January  12. 1989.  the  amendments  would 
change  the  pressure  temperature  limits 
given  in  the  specification  Figures  TS  3.1- 
1  and  TS  3.1-2  and  the  specifications  TS 
3.1.B  and  TS  3.1.G  to  reflect  the  revised 
Commission  position  on  the  radiation 
effects  on  the  embrittlement  of  the 
reactor  vessel  materials.  The  methods 
described  in  Revision  2  of  Regulatory 
Guide  1.99  were  used  by  the  licensee  in 
preparing  the  amendment  request 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  tlie  Commission's 
regulations. 


By  July  10, 1989.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amencbnents  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  %vill  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  a^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prdiearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  «vhidi  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  roust  be  filed  «vith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attenbon: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW^ 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toU-fi^e 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Lawrence  A.  Yandell 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name);  and  (pubhcation  date  and 
page  number  of  this  Federal  Rej^ter 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  2C655. 
and  to  Jay  Silberg,  Esq.;  Shaw,  Pittman, 
Potts  and  Trowbridge,  2300  N  Street 
NW.,  Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aHl)(iHv)  and  i714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  12. 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC  20555.  and  at  the  MinneapKiUs  Public 
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Library,  Technology  and  Science 
Department.  300  Nicollet  Mall, 
Minneapolis.  Minnesota  55401. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  May  1960. 

For  the  Nuclear  Regulatory  Commission, 
lohn  |.  Stafaoc 

Acting  Director,  Project  Directorate  IH-1, 
Division  of  Reactor  Projects— ill  IV,  V» 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Do&  80-13622  Filed  6-7-49:  8:45  am] 
■UMQ  COM  Ttse-ei-H 


(Dockat  No*.  SO-277  and  S0-27t] 

Philadelphia  Electric  Co^  et  aL;  Notice 
of  Partial  Denial  of  Amendment  to 
Facility  Operating  Ucenee  and 
Oppoftuntty  for  Hearing 

In  the  matter  of  Philadelphia  Electric 
Company  Public  Service  Electric  and  Gas 
Company  Delmarva  Power  and  Light 
Company  Atlantic  City  Electric  Company. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by 
Philadelphia  Electric  Company,  (the 
licensee)  for  an  amendment  to  Facility 
Operating  License  Nos.  DPR-44  and 
DPR-56,  issued  to  the  licensee  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3, 
located  in  Yoric  County,  Pennsylvania. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  April  27. 1988  (54  FR 
18179). 

The  purpose  of  the  Licensee's 
amendment  request  dated  October  17, 
1986  was  to  revise  the  Technical 
Specifications  (TS)  to  delete  certain 
thermal  effluent  monitoring 
requirements  from  the  Envfronmental 
Technical  Speciflcations  (ETS)  in  view 
of  the  issuance  of  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  by  the  Commonwealth  of 
Pennsylvania  and  to  make  other 
conforming  changes  of  an  administrative 
nature  to  Uie  ETS. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  ot  delete  the  thermal 
effluent  monitoring  requirements  can  be 
granted  but  the  other  conforming 
changes  of  an  administrative  nature  are 
being  denied  at  this  time  because  they 
have  not  been  adquately  supported  in 
the  licensee's  application,  liie  licensee 
was  notifled  of  the  Commission's  denial 
of  the  proposed  change  by  letter  dated 
April  21. 1989. 

By  July  10. 1969.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 


proceeding  may  flle  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC.  by 
the  above  date.  A  copy  of  any  petitions 
should  be  also  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue, 
NW..  Washington,  DC  20006.  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  17, 1986.  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  April  21. 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW. 
Washington,  DC  and  at  the  State  Library 
of  Pennsylvania.  Walnut  St.  and 
Commonwealth  Ave.,  Box  1601, 
Harisburg.  PA  17105.  A  copy  of  Item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention  Document  Control 
Desk, 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Walter  IL  Butler, 

Director,  Project  Directorate  I-Z  Division  of 
Reactor  Projects  I/Il,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  80-13511  Filed  6-7-89;  8:45  am] 
■HJJNQ  coot  7M0-eV1t 


[Docket  Na  80-3S4] 

Public  Service  Electric  and  Qaa  Co; 
laeuance  of  Environmental 
Aaaeeament  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57,  issued  to  Public  Service  Electric  and 
Gas  Company,  (the  licensee),  for 
operation  of  the  Hope  Creek  Generating 
Station,  located  in  Salem  County,  New 
Jersey. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of  an 
addition  to  the  Technical  Specifications 
(TS)  that  would  authorize  the  storage 


capacity  of  the  spent  fuel  pool  at  1290 
spent  fuel  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  October  26, 1988.  The  NRC  staff 
has  prepared  an  Environmental 
Assessment  of  the  proposed  action 
"Environmental  Assessment  by  the 
Office  of  Nuclear  Reactor  Regtilation 
Relating  to  the  Expansion  of  the  Spent 
Fuel  Pool.  Facility  Operating  License  No. 
NPF-57.  Public  Service  Electric  and  Gas 
Company,  Hope  Creek  Generating 
Station,  Docket  No.  50-354."  dated  June 
5.1989. 

Summary  of  Environmental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3  (1979).  concluded  that  the 
environmental  impact  of  interim  storage 
of  spent  fuel  was  negligible  and  the  cost 
of  the  various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel  pool 
expansions  on  a  case-by-case  basis. 

For  Hope  Creek  Generating  Station, 
the  expansion  of  the  storage  capacity  of 
the  spent  fuel  pool  will  not  create  any 
significant  additional  radiological 
effects  or  non-radiological 
environmental  impacts  beyond  those 
assessed  in  the  Commission's  Final 
Environmental  Statement  (FES)  issued 
in  December  1984  related  to  the 
operation  of  Hope  Creek  Generating 
Station,  and  in  the  Safety  Evaluation 
Report  issued  October  1984  in  support  of 
a  license  amendment  concerning  storage 
capacity. 

The  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  "Therefore,  pursuant  to  10 
CFR  51.31.  no  environmental  impact 
statement  needs  to  be  prepared  for  this 
action. 
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For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  26, 1988.  (2) 
the  FGEIS  on  Handling  and  Storage  of 
Spent  Light  Water  Power  Reactor  Fuel 
(NUREG-0575).  (3)  the  FES  for  Hope 
Creek  Generating  Station  dated 
December  1984,  and  (4)  the 
Environmental  Assessment  dated  June  5. 
1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08070. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C  Thadani,  , 

Acting  Director,  Project  Directorate  1-2, 
Division  of  Reactor  Projects  I/Il,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-13623  Filed  6-7-89;  8:45  am) 
mxmo  CODE  rsso-oi-M 


[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.; 
Withdrawal  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  December  13, 1985 
application  for  amendments  to  Facility 
Operating  License  Nos.  DPR-32  and 
DPR-37,  issued  to  the  licensee  for 
operation  of  the  Surry  Power  Station, 
Unit  Nos.  1  and  2,  located  in  Surry 
County,  Virginia.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  April  23, 1986  (51  FR 
15415). 

The  purpose  of  the  licensee's 
amendment  request  was  to  amend  the 
Facility  Operating  Licenses  by  adding  a 
requirement  for  implementation  of  an 
integrated  implementation  schedule. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  13, 1985, 
and  (2)  the  stafPs  letters  dated  May  4, 
1989  and  May  25, 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Swem 


Library,  College  of  William  and  Mary, 
Williamsburg,  Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley. 

Senior  Project  Manager,  Project  Directorate 
II-2,  Division  of  Reactor  Projects  I/Il,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  89-13620  Filed  6-7-89;  8:45  am] 
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[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.; 
Withdrawal  of  Amendmenta  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  December  13. 1985 
application  for  amendments  to  Facility 
Operating  License  Nos.  DPR-32  and 
DPR-37,  issued  to  the  licensee  for 
operation  of  the  Surry  Power  Station, 
Unit  Nos.  1  and  2.  located  in  Surry 
County,  Virginia.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  April  23, 1986  (51  FR 
15415). 

The  piupose  of  the  licensee's 
amendment  request  was  to  amend  the 
Facility  Operating  Licenses  by  adding  a 
requirement  for  implementation  of  an 
integrated  implementation  schedule. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  13. 1985. 
and  (2)  the  staffs  letters  dated  May  4. 
19B9  and  May  25, 1989. 

These  docimients  are  available  for 
public  inspection  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  Swem 
Library.  College  of  William  and  Mary. 
Williamsburg.  Virginia  23185. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C  Buddey. 

Senior  Project  Manager,  Project  Directorate 
11-2.  Division  of  Reactor  Projects  I/Il,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  89-13621  Filed  6-7-89;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  Nuclear  Waste  Technical  Review 
Board  will  be  held  on  Monday.  June  26. 
1989,  from  8:30  a.m.  to  5:00  p.m..  and  on 
Tuesday,  June  27, 1989.  from  8:30  a.m.  to 
5:30  p.m.  at  the  Ramada  Suite — St 
Tropez  Hotel  Conference  Center.  455 
East  Harmon  Avenue.  Las  Vegas,  NV 
89109.  On  Wednesday.  June  28. 1989.  the 
Nuclear  Waste  Technical  Review  Board 
will  take  a  field  trip  to  the  proposed 
Yucca  Mountain  Repository  Site. 

The  purpose  of  the  meeting  and  the 
field  trip  is  to  obtain  information  which 
the  Board  has  requested.  The  Nevada 
Agency  for  Nuclear  Projects.  Nuclear 
Waste  Project  Office,  State  of  Nevada, 
will  brief  the  Board  on  Monday,  June  26, 
1989,  and  representatives  of  the  Project 
Office  will  accompany  the  Board  on  the 
June  28. 1989,  field  trip  to  Yucca 
Mountain.  This  briefing  will  cover  an 
Introduction.  Overview  of  Technical 
Concerns.  Tectonics,  Faulting. 
Unsaturated  Zone  Hydrology,  Saturated 
Zone  Hydrology.  Hydrologic  Modeling. 
Performance  Assessment.  Geochemistry. 
Volcanism,  Climate  Change.  Mineral 
Resources,  and  a  Summary.  On 
Tuesday,  June  27, 1989,  the  Department 
of  Energy  will  brief  the  Board  and  topics 
will  include  an  Overview  of  the  Briefing 
and  Field  Trip,  Geologic  Description  of 
the  Yucca  Mountain  Site,  Volcanism  in 
the  vicinity  of  Yucca  Mountain  and  the 
approach  for  assessing  the  potential  for 
volcanic  hazards,  seismicity  in  the 
vicinity  of  Yucca  Mountain  and  the 
approach  for  assessing  the  potential  for 
volcanic  hazards,  seismicity  in  the 
vicinity  of  Yucca  Mountain  and  the 
approach  for  assessing  the  potential  for 
seismic  hazards,  current  knowledge  of 
the  hydrologic  conditions  at  the  site  and 
the  approach  to  characterization, 
overview  of  plans  for  site 
characterization,  summary  and 
discussion,  and  plans  for  the  field  trip. 

The  public  is  permitted  to  attend  these 
meetings  only  as  observers.  The 
meetings  on  June  26  and  27, 1989.  will  be 
transcribed  and  procedures  to  obtain 
transcripts  will  be  provided  at  the 
meeting.  To  ensure  that  adequate 
facilities  are  provided  for  public 
attendance,  persons  planning  to  attend 
the  meetings  at  the  Ramada  Suite — St. 
Tropez  Hotel  should  contact  Dennis 
Condie  on  (202)  254-4792  by  4:30  p.m. 
(EST),  on  June  20. 1989.  Persons  planning 
to  visit  the  proposed  Yucca  Mountain 
Repository  Site  should  contact 
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Christopher  Hanus  on  (202]  586-4495  by 
4:30  p.m.  (EST)  on  June  12, 1989. 

Further  information  on  these  meetings 
can  be  obtained  from  William  Coons, 
Executive  Director,  Nuclear  Waste 
Technical  Review  Board,  1111 18th 
Street,  NW.,  Suite  801.  Washington,  DC 
20036,  (202)  254-4792. 

Date;  June  6, 1989. 

WUliam  W.  Coons, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

|FR  Doc.  89-13676  Filed  6-7-89;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  Na  301-83] 

Request  for  Comments  on 
Determination  Under  Section  304  of 
ttie  Trade  Act  of  1974,  Aa  Amended. 
Relating  to  European  Community 
PoHdes  and  Practicea  Witti  Reepect 
to,  Inter  Alia.  Procesaing  SutMidlea  on 
Oilseeda 

AQi ncy:  Offlce  of  the  United  States 

Trade  Representative. 

action:  Notice  of  request  for  written 

comments  on  determination  under 

section  304  of  the  Trade  Act  of  1974  (the 

Trade  Act"),  as  amended,  19  U.S.C. 

2414. 


r.  Pursuant  to  section  304(a)(2) 
of  the  Trade  Act.  19  U.S.C.  2414,  as 
amended  by  section  1301  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  the  United  States  Trade 
Representative  ("USTR")  is  required  to 
determine  on  or  before  July  5. 1989. 
whether  United  States'  rights  under  a 
trade  agreement  are  being  denied  by. 
inter  alia.  EC  processing  subsidies  on 
oilseeds  and  the  practices  resulting  h-om 
the  EC's  oilseed  regime  and  whether  the 
EC  practices  at  issue  are  unjustifiable  or 
unreasonable,  and  burden  or  restrict 
U.S.  commerce,  within  the  meaning  of 
section  301(a)(l)(B]  or  301(b)(1).  19 
U.S.C.  2411(a)(1)(B)  and  19  U.S.C. 
2411(b)(1).  respectively.  The  Trade 
Representative  is  also  considering 
appropriate  action  (subject  to  the 
specific  direction,  if  any,  of  the 
President]  in  response  to  the  EC's 
practices.  The  USTR  welcomes  written 
comments  regarding  such  determination 
or  responsive  action  with  respect  to  the 
subject  EC  practices. 
DATia:  Written  comments  from 
interested  persons  are  due  June  28, 1989. 

AOONCSS:  Comments  should  be 
addressed  to  the  Chairman,  Section  301 
Committee.  Office  of  the  United  States 


Trade  Representative.  Room  223.  600 
17th  St.,  NW..  Washington,  DC  20506. 
POA  FUNTHCR  INPOHMATION  CONTACT: 

Timothy  Reif,  Assistant  General 
Counsel  ((202)  395-6800);  Marilyn 
Moore,  Advisor  to  the  Assistant  U.S. 
Trade  Representative  for  Agricultural 
AHairs  ((202)  395^5006);  or  Laura 
Anderson.  Director.  European 
Community  Affairs  ((202)  395-3074). 
tUPPLIMtNTARY  INraNMATION:  On 
December  18, 1987.  the  American 
Soybean  Association  filed  a  petition 
under  section  302  of  the  Trade  Act,  19 
U.S.C.  2412.  alleging  that  the  EC  has 
engaged  in  practices  affecting  imports  of 
oilseeds,  particularly  soybeans,  that 
deny  rights  of  the  United  States  under  a 
trade  agreement,  are  inconsistent  with  a 
trade  agreement,  and  are  unjustifiable, 
unreasonable  and  burden  or  restrict 
United  States  commerce.  The  practices 
complained  of  are.  inter  alia,  subsidies 
provided  to  the  EC  processors  of 
oilseeds  that  encourage  purchase  of  EC 
oilseeds  to  the  detriment  of  imports  of 
oilseeds,  particularly  soybeans,  from  the 
United  States. 

On  January  5, 1988.  the  USTR  initiated 
an  investigation  of  these  practices  and 
requested  consultations  with  the  EC,  as 
required  by  section  303(a)  of  the  Trade 
Act.  19  U.S.C.  2413.  Consultations  were 
held  between  representatives  of  the 
United  States  and  the  EC  on  January  26, 
1988.  February  19. 1988,  and  April  19, 

1988.  These  consultations  failed  to  result 
in  the  parties  reaching  a  mutually 
satisfactory  resolution  of  the  issues. 
Thus,  on  May  4, 1988.  the  United  States 
requested  the  Contracting  Parties  of  the 
General  Agreement  on  Tariffs  and 
Trade  to  establish  a  dispute  settlement 
panel  to  consider  the  matter.  The  EC  did 
not  accede  to  the  United  States'  request 
until  June  16, 1988  and  did  not  agree  to 
composition  of  the  panel  until  May  19. 

1989.  The  panel  held  its  organizational 
meeting  on  May  31. 1989,  and  will  hold 
its  first  meeting  with  the  parties  on  June 
27. 1989. 

Pursuant  to  19  U.S.C.  2414.  as 
amended  by  section  1301  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  the  USTR  is  required  to 
determine  whether  the  EC's  practices 
deny  "rights  to  which  the  United  States 
is  entitled "  under  the  GATT  and 
whether  such  practices  are  unjustifiable 
or  unreasonable. 

Public  Comment:  The  public  is  invited 
to  comment  on:  (1)  Whether  the  EC 
policies  and  practices  at  issue  are 
actionable  under  section  301,  including 
comments  on  whether  it  violates  a  trade 
agreement;  (2)  the  burden  or  restriction 
on  U.S.  commerce  caused  by  the  EC 
practices;  and  (3)  appropriate  action  to 


be  taken  in  response  to  the  EC  practices. 

The  comments  submitted  will  be 

considered  in  determining  actionability 

under  section  301  and  in  recommending 

any  action  under  section  301  to  the 

USTR.  All  written  submissions  must  be 

filed  in  accordance  with  15  CFR  part 

2006.8.  Submissions  are  to  be  submitted 

in  twenty  (20)  copies,  in  English,  by 

noon  on  June  28, 1989  to  Chairman, 

Section  301  Committee.  Office  of  the 

U.S.  Trade  Representative,  Room  222. 

600 17th  Street.  NW..  Washington.  DC 

20506. 

A.  Jane  Bradley, 

Chairman,  Section  301  Committee. 

(FR  Doc.  89-13536  Filed  6-7-69;  8:45  am] 
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Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 

In  the  matter  of:  Trade  Policy  Staff 
Committee:  solicitation  of  public  comment: 
request  for  information  regarding  practices  in 
Poland  and  Hungary  relating  to  the  criteria 
for  designation  under  the  U.S.  Generalized 
System  of  Preferences  (CSP):  and  review  and 
solicitation  of  public  comment:  United  States 
International  Trade  Commission  public  report 
assessing  the  domestic  economic  impact  of 
removing  certain  unmanufactured  cigarette 
leaf  tobacco  from  eligibility  for  duty-free 
treatment  under  the  U.S.  Generalized  System 
of  Preferences:  Cigar  Association  of  America 
Petition. 

The  GSP  Subcommittee  of  the  Trade 
Policy  Staff  Committee  hereby  notifies 
interested  parties  of  the  opportunity  to 
provide  information  regarding  practices 
in  Poland  and  Hungary  relating  to  the 
criteria  for  designation  under  the  U.S. 
GSP  program.  The  GSP  is  provided  for  in 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2461-2465).  The  designation 
criteria  are  listed  in  subsections  502(a). 
502(b),  and  502(c)  of  the  Act.  All 
comments  regarding  the  eligibility  of 
Poland  or  Hungary  for  designation  as 
GSP  beneficiaries  should  be  submitted 
in  20  copies,  in  English,  to  the  Chairman 
of  the  GSP  Subcommittee.  Trade  Policy 
Staff  Committee,  600  17th  Street.  NW.. 
Room  517.  Washington.  DC  20506. 
Comments  must  be  received  no  later 
than  5:00  p.m.  on  Friday.  June  30, 1989. 

Interested  parties  are  also  notified  of 
the  opportunity  to  comment  on  the 
public  version  of  the  United  States 
International  Trade  Commission 
(USITC)  report  assessing  the  domestic 
economic  impact  of  the  proposed 
removal  of  certain  unmanufactured 
cigarette  leaf  tobacco  from  eligibility  for 
duty-free  treatment  under  GSP.  The 
report  is  available  from  the  USITC  by 
calling  William  Lipovsky  in  the 
Agricultural  Division  at  the  USITC  at 


(202)  252-1331  (Room  #514G).  The 
USITC  is  located  at  500  E  Street,  SW., 
Washington.  DC.  The  report  is  also 
available  for  review  by  appointment  at 
the  GSP  Information  Center,  Office  of 
the  USTR  in  Washington.  DC;  the  GSP 
Information  Center  can  be  contacted  at 
(202)  395-6971.  All  comments  concerning 
the  USITC  report  should  be  submitted  in 
20  copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee.  600 17th  Street, 
NW..  Washington.  DC  20506.  Comments 
on  the  USITC  report  must  be  received 
no  later  than  5:00  p.m.  on  Thursday,  June 
15, 1989. 

Information  and  comments  submitted 
on  Poland.  Hungary  and  the  USITC 
report  will  be  subject  to  public 
inspection  by  appointment  with  the  staff 
of  the  GSP  Information  Center,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2(X)7.7.  If  the  document  contains 
business  confidential  information, 
twenty  copies  of  a  nonconfidential 
version  of  the  submission  along  with 
twelve  copies  of  the  confidential  version 
must  be  submitted.  In  addition,  the 
document  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  document. 

The  version  that  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  each 
and  every  page  (either  "public  version" 
or  "non-confidential"). 

Questions  concerning  these  comment 
periods  or  any  other  aspect  of  the  GSP 
program  may  be  directed  to  the  GSP 
Information  Center  at  (202)395-6971. 
Sandra  ].  KrUtoff. 

Chairwoman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  89-13577  Filed  6-7-89;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  [202]  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange  Commission 
Public  Reference  Branch  450  Fifth  Street.  NW 
Washington,  DC  20529 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
[44  U.S.C.  3501  et  seq.J.  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
Rule  15a-6  which  provides  an 
exemption  from  broker-dealer 
registration  for  foreign  broker-dealers 
that  effects  trades  for  major  U.S. 


institutional  investors  through  a  U.S. 
registered  broker-dealers  affiliate,  or 
that  limit  their  activities  entirely  to 
certain  non-U.S.  persons.  It  is  estimated 
that  approximately  2,000  broker-dealers 
will  incur  an  estimated  average  of  three 
burden  hours  to  comply  with  this  rule. 
The  estimated  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549-6004.  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Management  and  Budget 
[Paperwork  Reduction  Project  3235- 
040E],  Room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 
Jonathan  G.  Katz, 
Secretary. 
June  2, 1989. 
(FR  Doc.  89-13615  Filed  6-7-89;  8:45  am] 

BNXmO  COOC  M10-01-II 


[34-26883;  DTC-89-1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  The 
Depository  Trust  Co. 

June  1, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  4, 1989.  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  amendment  to  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  previously  published  notice 
of  this  File  No.  SR-DTC-89-1  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Amendment  to  the  Proposed  Rule 
Change 

The  amendment  to  the  proposed  rule 
change  being  filed  by  DTC  consists  of 
the  draft  of  detailed  procedures  for  the 
new  Rush  Withdrawal  Transfer  service 
being  offered  in  connection  with  DTC's 
planned  elimination  of  most  urgent 
withdrawals  ("CODs")  of  corporate 
issues  settling  in  next-day  funds  that  are 


not  "full"  FAST  issues.  It  is  DTC's  belief 
that  this  amendment  makes  no 
substantive  change  to  the  previously 
filed  terms  of  the  Rush  Withdrawal 
Transfer  service  and  presents  details  of 
implementation  only.  DTC  anticipates 
that  it  will  file  with  the  Commission  the 
final  version  of  the  detailed  procedures 
and  the  fees  for  the  new  service  during 
the  first  week  of  June  1989.  and  that  the 
final  draft  will  embody  no  substantive 
changes  to  this  draft  but  may  involve 
some  adjustment  of  details. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  the 
Amendment  to  the  Proposed  Rule 
Change 

The  purpose  of  the  amendment  to  the 
proposed  rule  change  is  to  make 
available  to  the  Commission  and  to  the 
public  the  current  draft  of  the  detailed 
procedures  for  the  r  ew  Rush 
Withdrawal  Transfer  service  that  is  part 
of  the  proposed  rule  change. 

(A)  Self-Resulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  present,  certificates  can  be 
withdrawn  from  DTC  in  either  of  two 
ways: 

(1)  Withdrawals-by-Transfer  (WTs). 
in  which  certificates  are  transferred 
routinely  to  the  name  of  a  Participant's 
customer  or  another  party.  Depending 
on  the  issue,  its  transfer  agent,  and  the 
agent's  location,  newly  registered 
certificates  are  generally  available  one 
to  two  weeks  after  DTC  has  received 
WT  instructions. 

(2)  Urgent  Certifies  te-on-Demand 
(COD)  withdrawals,  in  which 
certificates  registered  in  the  name  of 
DTC's  nominee  Cede  &  Co.  or  bearer 
certificates  are  released  directly  from 
the  depository. 

The  reasons  for  discontinuing  the 
subject  COD  withdrawals  (for  corporate 
issues  settling  in  next-day  funds  that  are 
not  "full"  FAST  issues*)  are  to  realize 
cost  savings  and  improve  safety  by 
eliminating  a  service  that  is  no  longer 
needed.  Few  corporate  CODs  are  now 
needed  because  rules  of  the  New  York 
Stock  Exchange,  the  National 
Association  of  Securities  Dealers  and 
other  self-regulatory  organizations  now 
require,  in  general,  that  all  delivery-vs.- 


*  Under  DTCs  Fast  Automated  Securities 
Transfer  (FAST)  program.  DTC  leaves  securities 
with  transfer  agents  in  the  form  of  t>alance 
certiricates  registered  in  the  depository's  nominee 
name.  Cede  &  Co.  The  balance  certincutes  are 
adjusfed  daily  for  DTC  deposit  and  withdraws! 
activity.  A  "■full"  FAST  issue  is  one  where  the 
transfer  agent  provides  CODs  as  well  as  WTs. 
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payment  settlements  in  depository- 
eligible  corporate  securities  be  settled 
by  book-entry.  For  other  kinds  of 
settlement,  and  for  purposes  other  than 
settlement,  where  Participants  may  need 
to  deliver  physical  certiflcates,  WTs  will 
usually  suffice  because  of  recent 
improvements  in  transfer  agent 
turnaround  performance.  In  other 
situations,  identified  in  Item  3  of  the 
niing,  DTC  will  provide  rush  transfer, 
exception  CODs  or  other  special 
arrangements. 

DTC  eliminated  most  same-day 
corporate  CODs  for  issues  settling  in 
next-day  funds  in  November  1967  and 
eliminated  most  same-day  municipal 
CODs  for  issues  settling  in  next-day 
funds  in  May  1968.  DTC  knows  of  no 
resulting  adverse  impact  on  any 
Participant  or  its  customers.  Participant 
comment  and  DTC's  experience  with 
phased  COD  elimination  to  date  have 
shaped  its  current  proposal.  Summaries 
of  significant  Participant  comments  on 
the  proposed  rule  change  and  DTC's 
responses  are  presented  under  Item  3  of 
the  filing. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  because  it  will 
reduce  unnecessary  costs  in  the 
safeguarding  and  other  processing  of 
securities  certificates  in  the  national 
clearance  and  settlement  system.  It  will 
reduce  vault  and  other  physical  security 
costs  and  concerns  by  substituting 
"jumbo"  certificates  for  smaller 
denominations.  It  will  eliminate  a  costly 
urgent  withdrawal  structure  and  staffing 
that  is  no  longer  needed  on  a  routine 
basis  and  should  reduce  risks 
associated  with  that  structure.  It  will 
cease  to  mutualize  a  cost  that  is  better 
addressed  and  priced  as  exception 
processing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Conipetition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

All  comments  received  on  the  present 
and  previous  versions  of  the  proposed 
rule  change  are  summarized  in 
substance  under  Item  3  of  the  filing,  and 
DTC's  detailed  responses  to  any 
significant  issues  raised  by  those 
comments  are  presented  under  Item  3  of 
the  filing.  Copies  of  written  comments 
constitute  Exhibits  2(a)  and  2(b]  to  the 
filing. 


in.  Date  of  EffectiveiMM  of  th* 
Proposed  Rule  Change  and  Tbaiog  for 
Conunissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
subnussions  should  refer  to  file  number 
SR-DTC-69-1  and  should  be  submitted 
on  or  before  June  26, 1989. 

For  the  Commiaaion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doc.  80-13616  Filed  6-7-60;  8:45  am] 
etuMQ  coot  SOIS-OI-H 

(ReL  No.  34-26886;  FMe  No.  87-820] 

Options  Price  Reporting  Authority, 
Notice  of  Filing  and  Imntedlate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Amendment  to. 
Professional  Subscrit>er  Fees  Under 
OPRA's  National  Market  System  Plan 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  May  19. 
1969,  the  Options  Price  Reporting 


Authority  ("OPRA")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information,^  which  was 
submitted  to  the  Commission  pursuant 
to  section  llA(a)(3)(B)  of  the  Act. 

OPRA  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee 
pursuant  to  Rule  llAa3-2(c)(3)(i)  under 
the  Act,  which  renders  the  fee  effective 
upon  the  Commission's  receipt  of  this 
filing.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Description  and  Purpose  of  the 
Amendment 

The  proposed  rule  change  will 
increase  the  access  fees  paid  by 
vendors,  news  services  and  direct- 
connect  subscribers  from  $700  to  $1400 
per  month  to  reflect  increases  in  OPRA's 
operating  costs.  In  its  filing,  OPRA 
stated  that  its  agreements  with  these 
entities  provide  that  aggregate  access 
fees  are  not  intended  to  exceed  OPRA's 
operating  expenses,  and  that  such  fees 
are  subject  to  being  increased  (or 
decreased)  to  refiect  changes  in  the 
number  of  persons  who  pay  these  fees 
and  changes  in  OPRA's  costs.  OPRA 
stated  that  it  believes  that  the  proposed 
increases  are  consistent  with  these 
provisions  because  they  refiect 
increases  in  OPRA's  operating  costs  that 
are  entirely  due  to  a  substantial  increase 
in  the  charges  imposed  by  OPRA's 
processor,  SIAC,  to  cover  the  cost  of  a 
significant  expansion  of  the  OPRA 
system  to  increase  its  message  handling 
capacity. 

n.  Manner  of  Implementation  of  the 
Amendment 

As  noted  above,  pursuant  to 
paragraph  (c)(3)(i)  of  Rule  llAa3-2. 
OPRA  has  designated  this  amendment 
as  establishing  or  changing  a  fee  or 
other  charge  collected  on  behalf  of  all 
OPRA  participants  in  connection  with 
access  to  or  use  of  OPRA  facilities. 
Although  this  would  permit  the  fee 
change  to  be  effective  on  filing,  OPRA 
has  determined  that  it  will  be 
implemented  on  July  1, 1989.  OPRA  also 
stated  that,  if  SIAC  experiences  any 
unanticipated  delay  in  the  expansion  of 
the  OPRA  system  that  would  cause 
SIAC  to  delay  beyond  July  1. 1989, 
increasing  its  charges  to  OPRA.  OPRA 
will  in  turn  defer  the  effectiveness  of  the 


■  See  Securities  Exchange  Act  Releate  No.  17B38 
(March  18. 1961). 
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fee  increase  until  the  higher  SIAC  fees 
go  into  effect. 

III.  Request  for  Commenta 

Pursuant  to  Rule  llAa3-2(c)(3)  under 
the  Act,  the  amendment  and  the  revised 
fee  schedule  became  effective  upon 
filing  with  the  Commission,  except  that 
OPRA  has  determined  that  delayed 
effectiveness  shall  apply,  as  described 
in  Item  II,  above.  The  Commission, 
however,  may  summarily  abrogate  the 
amendment  within  60  days  of  its  filing 
and  require  refiling  and  approval  of  the 
amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2),  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
In  order  to  assist  the  Commission  in 
determining  whether  to  abrogate  the 
amendment  and  to  require  refiling  and 
further  review,  interested  persons  are 
invited  to  submit  their  comments  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549  on 
or  before  June  26, 1989.  All 
communications  should  refer  to  File  No. 
S7-620. 

For  the  Commission,  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(27). 

Jonathan  G.  Katz. 

Secretary. 

Dated:  June  2, 1989. 

[FR  Doc.  89-13812  Filed  6-7-89:  8:45  am] 
Ml  UNO  CODE  S010-01-H 


[Rel.  No.  34-26889;  FHe  Na  S7-820] 

Options  Price  Reporting  Authority; 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Amendment  to  Professional 
Subscriber  Fees  Under  OPRA's 
National  Market  System  Plan 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  June  1. 
1989,  the  Options  Price  Reporting 
Authority  ("OPRA")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information,'  which  was 


submitted  to  the  Commission  pursuant 
to  section  llA(a)(3)(B)  of  the  Act. 

OPRA  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee 
pursuant  to  Rule  llAa3-2(c)(3)(i)  under 
the  Act,  which  renders  the  fee  effective 
upon  the  Commission's  receipt  of  this 
filing.  The  Commission  is  publishing  this 
tiotice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Description  of  the  Amendment 

The  proposed  rule  change  will  revise 
the  fees  paid  by  professional 
subscribers  under  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
("Plan").  This  will  be  accomplished  by 
replacing  the  current  fee  structure 
whereby  a  professional  subscriber  must 
pay  both  a  location  charge  (currently 
$45.00  for  each  location  at  which  options 
information  is  received)  and  a  device 
change  of  $1.00  for  each  electronic 
display  or  interrogation  device  after  the 
first  at  each  location.  The  revised  fee 
will  consist  of  a  device  charge  only,  with 
the  charge  per  device  being  reduced  as 
the  number  of  devices  maintained  by  the 
subscriber  is  increased.* 

II.  Purpose  of  the  Amendment 

In  its  filing,  OPRA  stated  that  the 
amendment  is  intended  to  accomplish 
two  objectives.  First,  the  new  fee 
structure  is  intended  to  provide  added 
revenues  to  OPRA,  in  light  of  substantial 
increases  in  the  expense  of  collecting 
and  disseminating  options  last  sale  and 
quotation  information.  Second,  it  also 
will  provide  a  volume  discoimt  on  the 
device  charge  to  more  fairly  allocate 
subscriber  fees  among  professional 
subscribers. 

OPRA  also  stated  in  its  filing  that 
since  1983,  when  OPRA  last  incrased  its 
professional  subscriber  fees,  the  costs 
involved  in  collecting  and  disseminating 
last  sale  and  quotation  information  have 
increased  considerly  due  to  continued 
expansion  of  options  trading,  the 
addition  of  new  products,  large 
increases  in  the  volume  of  quotation 
message  traffic,  increased  personnel  and 
administrative  costs,  and  higher  systems 
and  communications  costs. 

Finally,  OPRA  stated  in  its  filing  that 
the  aggregate  24.5%  increase  in 
professional  subscriber  fees  that  will 
result  after  both  the  first  stage  and 
second  stage  increases  have  been  put 
into  effect  will  still  offset  only  a  portion 


■  See  Securities  Exchange  Act  Release  No.  17B38 
(March  18. 1961). 


*  The  revised  fee  schedule  is  reflected  in  Exhibit 
A  of  OPRA's  submission  (File  No.  S7-820].  Hied 
lune  1, 1989.  The  submission  and  Exhibit  are 
available  for  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 


of  the  costs  incurred  by  the  exchanges 
in  collecting  options  market  information 
and  transmitting  it  to  OPRA's  processor. 

m.  Manner  of  Implementation  of  tlie 
Amendment 

As  noted  above,  pursuant  to 
paragraph  (c)(3)(i)  of  Rule  llAa3-2, 
OPRA  has  designated  this  amendment 
as  establishing  or  changing  a  fee  or 
other  charge  collected  on  behalf  of  all 
OPRA  participants  in  coimection  with 
access  to  or  use  of  OPRA  facilities. 
Although  this  would  permit  the  fee 
change  to  be  effective  on  filing,  OPRA 
has  determined  that  it  will  be 
implemented  in  two  stages.  The  first 
stage  will  go  into  effect  on  July  1. 1989, 
and  the  second  stage  will  go  into  effect 
on  July  1, 1990.  OPRA  stated  that  the 
phase-in  is  designed  to  give  professional 
subscribers  advance  notice  of  the 
revised  fee  structure  and  to  lessen  the 
impact  of  the  revision. 

rv.  Request  for  Comments 

Pursuant  to  Rule  llAa3-2(c)(3)  under 
the  Act  the  amendment  and  the  revised 
fee  schedule  became  effective  upon 
filing  with  the  Commission,  except  that 
OPRA  has  determined  that  delayed 
effectiveness  shall  apply,  as  described 
in  Item  111,  above.  The  Commission, 
however,  may  summarily  abrogate  the 
amendment  within  60  days  of  its  filing 
and  require  refiling  and  approval  of  the 
amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2),  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
In  order  to  assist  tlie  Commission  in 
determining  whether  to  abrogate  the 
amendment  and  to  require  refiling  and 
further  review,  interested  persons  are 
invited  to  submit  their  comments  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549  on 
or  before  June  26, 1989.  All 
communications  should  refer  to  File  No. 
S7-820. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(27). 
Jonathan  G.  Katz, 
Secretary. 

Dated:  June  2. 1989. 
(FR  Doc.  89-13613  FOed  6-7-89;  &45  amj 
MIXING  COOC  SOIO-OI-M 
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(R«l.  No.  34-26a7S;  File  No.  8R-P8E-«9-05] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Pacific 
Stock  ExctMinge,  Inc.,  Relating  to 
Increaeee  in  Capital  Requirement*  for 
Specialist  Posts  and  Competing  and 
Alternate  SpecialisU 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  April  3, 1989,  the  Pacific 
Stock  Exchange  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PSE.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rule  V, 
sections  2(a)  and  2(b)  and  to  add 
Commentaries  .01  and  .02  to  section  2 
concerning  capital  requirements  for 
specialist  posts  and  competing  and 
alternate  speciaHsts.  The  text  of  the 
proposed  changes  is  set  forth  below 
(brackets  indicate  deletions  and  italics 
indicate  additions). 

Specialist  Post  Capital 

Sec.  2 

[Sec.  2](a)[.]  Members  registered  as 
specialists  shall  at  all  times  maintain  for 
each  specialist  post  [$100,000]  a 
minimum  of  $150,000  in  either  cash  or 
marketable  securities  or  an  amount 
equal  to  25%  of  the  sum  of  the  market 
value  of  its  securities  position  both  long 
and  short,  whichever  is  greater, 
provided,  however,  that  a  member 
organization  operating  more  than  one 
specialist  post  shall  be  deemed  to  meet 
the  requirements  for  minimum  post 
capital  so  long  as  the  average  capital 
per  post  operated  by  such  member 
organization  is  equal  to  or  greater  than 
the  greater  of  the  two  amounts  stated 
above.  Such  specialist  post  capital  shall 
be  maintained  on  deposit  with  the 
Pacific  Clearing  Corporation  or  an  entity 
duly  authorized  by  the  Exchange, 
except  that  the  Board  of  Governors  may 
grant  an  exception  to  such  requirements 
for  good  and  suHicient  reasons. 


■  On  May  12. 1980,  the  PSE  filed  Amendment  No. 
1  to  SR-PSE-as-OS. 


Competing  or  Alternate  Specialists  Post 
Capital 

[Sec.  2](b)[.]  Unless  a  competing  or  an 
alternate  specialist  is  subject  to  the 
provisions  of  [Section  2(a]  above,] 
paragraph  (a)  of  this  section,  the 
competing  specialist  or  alternate 
specialist  registered  with  the  Exchange 
shall  at  all  times  maintain  a  minimum  of 
[$10,000]  $15,000  in  cash  or  marketable 
securities  for  each  security  in  which 
such  competing  specialist  or  alternate 
specialist  is  so  registered  up  to 
[$100,000,]  $150,000  or  an  amount  equal 
to  25%  of  the  aggregate  long  and  short 
market  value  of  all  positions  in 
securities  [with  respect  to]  in  which 
such  competing  specialist  or  alternate 
specialist  is  registered,  whichever  is 
greater.  Such  competing  or  alternate 
specialist's  capital  shall  be  maintained 
on  deposit  with  the  Pacific  Clearing 
Corporation  or  an  entity  duly  authorized 
by  the  Exchange,  except  that  the  Board 
of  Governors  may  grant  an  exception  to 
such  requirements  for  good  and 
sufficient  reasons. 

Commentary 

01  The  specialist  post  capital 
requirement  of  $150,000,  pursuant  to 
paragraph  (a)  above,  shall  become 
effective  July  1. 1989. 

02  The  competing  or  alternate 
specialist  post  capital  requirement  of 
$15,000,  pursuant  to  paragraph  (b) 
above,  shall  become  effective  July  1. 
1989. 

Q.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

Exchange  Rule  V,  sections  2(a)  and 
2(b),  currently  requires  each  specialist 
post  to  maintain  the  greater  of  $100,000 
in  cash  or  marketable  securities  or  25% 
of  the  market  value  of  its  securities 
position.  Each  competing  or  alternate 
specialist  who  is  not  subject  to  the 


provisions  under  section  2(a)  is  required 
to  maintain  the  greater  of  $10,000  in  cash 
or  marketable  securities  or  25%  of  the 
market  value  of  its  securities  position 
for  each  registered  security.  The 
proposed  amendment  would  increase 
the  minimum  capital  requirement  to 
$150,000  for  each  specialist  post  and 
$15,000  for  each  competing  or  alternate 
specialist.  These  increases  are  intended 
to  ensure  that  capital  levels  will  be 
sufficient  to  enable  specialists  to 
perform  their  affirmative  obligations 
during  volatile  markets. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the  Act 
in  general  and,  in  particular,  furthers  the 
objectives  of  section  8(b)(5)  in  that  it  is 
designed  to  promote  fair  and  equitable 
principles  of  trade  and  the  protection  of 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
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with  the  Conunission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.. 
SR-PSE-^9-5  and  should  be  submitted 
by  June  29. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  30. 1989. 
lonatliaii  G.  Kalz. 
Secretary. 

[FR  Doc.  89-13520  Filed  6-7-89;  8:45  am) 
WLUNQ  CODE  WIO-OI-H 


DEPARTMENT  OF  STATE 

Advisory  Committee  on  international 
Communications  and  Information 
Policy;  Meeting 

The  Department  of  State  announces 
that  the  Subcommittee  on  Industrialized 
Country  Policy  Issues  of  the  Advisory 
Committee  on  International 
Communications  and  Information  Policy 
will  meet  on  Wednesday,  June  14. 1989 
in  room  1105  of  the  Department  of  State 
from  10:00  a.m.  until  11:45  a.m. 

The  Committee  serves  the  Department 
of  State  in  an  advisory  capacity 
concerning  major  economic,  social  and 
legal  issues  and  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communications 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy 
and  the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests. 

The  Subcommittee  will  provide  advice 
to  the  Department  on  policy  issues  of 
concern  to  industrialized  countries,  and 
will  include  advice  on  communications 
and  information  policy  issues  being 
addressed  in  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  and,  more 
particularly,  the  OECD's  Committee  on 
Information,  Computers  and 
Communications  Policy  (ICCP). 

The  June'l4  meeting  will  consider  the 
following  matters: 


(1)  The  current  work  of  the  ICCP 

Committee  with  regard  to  trade  in 
telecommunications  network-based 
services:  a  report  on  a  March  17  meeting 
between  the  ICCP  Committee  and  the 
OECD's  Trade  Committee  on  trade  in 
telecommunication  network-based 
services;  and  the  future  of  ICCP  work  in 
this  area  in  light  of  an  early  June 
meeting  of  the  Negotiating  Group  on 
Services  in  Geneva  which  will  consider 
application  of  trade  principles  in  the 
telecommunications  sector. 

(2)  the  current  work  of  the  ICCP 
Committee  with  regard  to  trade  in 
computer  services  and  computerized 
information  services. 

(3)  die  work  between  the  ICCP 
Committee  and  the  Committee  on 
Capital  Movements  and  Invisible 
Transactions  (CMTT)  on  answering  a 
questionnaire  to  develop  an  inventory  of 
barriers  to  trade  in  computer  services, 
computerized  information  services  and 
value-added  network  services;  and 

(4)  other  on-going  work  of  the  ICCP 
Committee's  Working  Party  on 
Telecommunications  and  Information 
Services  Policies  (TISP).  The  TISP  will 
meet  June  20  and  21, 1989,  and  its 
agenda  is  expected  to  include,  in 
addition  to  consideration  of  trade  in 
services  issues,  discussion  of  papers  on 
rate  rebalancing  and  investment  in 
telecommunications,  as  well  as  a 
presentation  by  a  representative  of  the 
European  Community  on  Open  Network 
Provision.  The  TISP  will  also  begin 
preparation  for  an  ICCP  Special  Session 
on  Telecommunications  Policies  to  be 
held  late  1990  or  early  1991. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Prior  to  the  meeting,  persons 
who  plan  to  attend  should  so  advise  the 
office  of  Mrs.  Lucy  H.  Richards. 
Department  of  State,  Washington.  DC, 
telephone  (202)  647-5230.  Attendees 
should  use  the  C  Street  entrance  to  the 
Department  of  State,  and  plan  to  reach 
C  Street  with  sufficient  time  to  be 
processed  into  the  building,  as  access  to 
the  Department  of  State  building  is 
controlled. 

Date:  May  24, 1989. 
Lucy  H.  Richards, 

Director,  Office  of  Industrialized  Country 
Policy,  Executive  Secretary,  Advisory. 
Committee  on  International,  Communications 
and  Information  Policy. 
[FR  Doc.  89-13587  Filed  6-7-89:  8:45  am] 
BILUNG  COOe  4710-07-M 


Shipping  Coordinating  Committee; 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  0930  on  Tuesday,  13  June 
1989  in  Room  4436/38/40  of  die 
Department  of  Transportation  Building. 
400  Seventh  Sti^et,  SW.,  Washington. 
DC.  This  special  pubhc  meeting  is  being 
held  in  preparation  for 

1.  The  upcoming  6th  and  final  session 
of  the  International  Maritime 
Organization  (IMOj/United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD)  Joint  Intergovernmental 
Group  of  &cpert8  (JICE)  on  Maritime 
Liens  and  Mortgages  (London,  25-29 
September  1989);  and 

2.  The  ongoing  consideration  by  the 
IMO  Legal  Committee  of  the  question  of 
liability  and  compensation  related  to 
maritime  carriage  of  hazardous  and 
noxious  substances  (HNS). 

The  agenda  for  the  special  public 
meeting  will  also  include  a  report  on  the 
recent  Diplomatic  Conference  on  Marine 
Salvage  held  in  London  from  17-28  April 
1989.  The  Conference  adopted  the 
International  Convention  on  Salvage, 
1989,  which  is  expected  to  be  open  for 
signature  by  participating  States  in  July 
1989. 

Bv  way  of  background  concerning  the 
IMO/UNCTAD  Joint  Group  of 
Intergovermnental  Experts,  this  body 
has  been  considering  possible  changes 
in  existing  international  conventions 
relating  to  maritime  liens  and  mortgages 
and  to  the  arrest  of  seagoing  vessels 
since  its  1st  Session  in  December  1986. 
In  view  of  progress  to  date,  it  is 
expected  that  a  draft  of  a  new 
International  Convention  on  Maritime 
Liens  and  Mortgages  will  be  finalized  at 
the  September  1989  session. 
Consequential  revisions  to  the  1952 
Convention  on  the  Arrest  of  Seagoing 
Ships  may  also  be  developed. 

The  Joint  Group  has  established  a 
deadline  of  20  June  1989  for  submission 
of  any  proposals  to  be  considered  at  its 
final  session.  In  view  of  this  important 
deadline,  an  article-by-article  reading  of 
both  the  latest  draft  of  the  proposed  new 
Maritime  Liens  and  Mortgages 
Convention  and  the  1952  Arrest 
Convention  will  be  conducted  at  the  13 
June  1989  public  meeting. 

With  respect  to  HNS  liability  and 
compensation,  the  IMO  Legal  Committee 
has  resumed  work  on  this  subject  in  an 
effort  to  develop  an  international  HNS 
regime  which  will  prove  more 
acceptable  than  that  which  was 
considered  but  not  adopted  at  the  1984 
Diplomatic  Conference  on  Liability  and 
Compensation  for  Damage  in 
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Connection  with  the  Carriage  of  Certain 
Substances  by  Sea.  It  should  be  noted 
that  development  and  implementation  of 
an  international  HNS  regime  would 
have  significant  impacts  on  a  wide 
range  of  U.S.  interests  related  to  the 
maritime  and  chemical  industries, 
government  and  the  environment. 

Recent  intergovernmental  talks  on 
HNS  hosted  by  the  United  Kingdom 
indicate  a  strong  international  desire  to 
expedite  this  work.  In  light  of  this 
desire,  it  is  increasingly  important  that 
more  detailed  U.S.  positions  concerning 
the  preferred  approach  to  development 
of  the  proposed  new  international  HNS 
regime  are  developed  as  soon  as 
possible. 

The  foregoing  topics  will  be  discussed 
extensively  at  this  special  SHC  meeting. 
The  views  of  the  public  and  particularly 
those  of  affected  niaiitline  and 

environmental  interests,  are  requested. 

Members  of  the  public  are  invited  to 
attend  the  13  June  1989  SHC  meeting,  up 
to  the  seating  capacity  of  the  room. 

For  fiulher  information  or  to  submit 
views  concerning  any  of  the  topics  to  be 
discussed  at  the  SHC  meeting,  contact 
either  Captain  Frederick  F.  Burgess,  Jr. 
or  Lieutenant  Commander  Frederick  M. 
Rosa,  Jr.,  U.S.  Coast  Guard  (G-LMI). 
2100  Second  Street,  SW.,  Washington. 
DC  20593,  telephone  (202)  267-1527. 
telefax  (202)  267-4163. 

Date:  May  24, 1989. 
Thomas ).  Wajda. 

Chcirman,  Shipping  Coordinating  Committee. 
[FR  Doc.  89-13586  Filed  d-7-89:  8:45  am] 
■uxma  coot  47i«-«7-ii 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Elliott  Bridge  Replacement,  King 
County.  WA. 

aocncy:  Federal  Highway 
Administration  (FHWA),  DOT 
ACTKMt:  Notice  of  Intent 

SUIMIARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge 
replacement  project  in  King  County. 
Washington. 

FOR  FUflTHEII  INPORMATION  CONTACT: 

Barry  F.  Morehead,  Federal  Highway 
Administration,  Division  Administrator, 
711  South  Capitol  Way.  Suite  501. 
Olympia.  Washington  98501,  Telephone 
(206)  753-2120;  or  Paul  Tanaka.  Director, 
King  County  Department  of  Public 
Works,  900  King  County  Administration 
Building,  500  Fourth  Avenue,  Seattle. 


Washington  98104,  Telephone  (206)  296- 

6590. 

SUPPLCMCNTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  and  King  County,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  replace 
the  Elliott  Bridge  in  King  County, 
Washington.  The  proposed  action  would 
involve  removing  and  replacing  the 
existing  bridge  and  realigning 
approximately  3.000  feet  of  bridge 
approach  roadway.  Both  the  bridge  and 
approach  roadways  would  be  widened 
from  two  to  four  lanes. 

Replacement  of  the  Elliott  Bridge  is 
considered  necessary  due  to  increased 
traffic  volumes,  inadequate  vertical  and 
horizontal  clearances,  and  high  accident 
rates  on  the  bridge  and  its  approaches. 
Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
realigning  the  bridge  and  approaches 

immediately  downstream  of  the  existing 
alignment;  (3]  realigning  the  bridge  and 
approaches  immediately  upstream  of  the 
existing  alignment;  and  (4)  realigning  the 
bridge  and  approaches  approximately 
1,100  feet  upstream  of  the  existing 
alignment. 

Preparation  of  an  environmental 
assessment  (EA)  was  begun  for  this 
proposal  in  1986.  A  scoping  process 
(including  notification  of  affected 
agencies  and  property  owners  by  letter, 
and  of  the  general  public  by  notice  in 
newspapers  of  general  circulation  and 
by  posting  of  the  notice  at  the  site  of  the 
proposal,  and  an  open  house  held 
November  18, 1986)  was  conducted  in 
conjunction  with  preparation  of  the  EA. 
It  has  since  been  determined  that 

preparation  of  an  EIS  is  necessary.  The 
EIS  will  consider  the  same  alternatives 
that  were  under  consideration  during 
preparation  of  the  EA.  Comments 
received  during  the  EA  scoping  process 
will  be  considered  in  preparation  of  the 
EIS.  All  agencies  with  jurisdiction, 
special  expertise,  or  that  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposal, 
afiPected  tribes,  adjacent  property 
owners,  and  members  of  the  public  who 
have  expressed  an  interest  in  the  project 
will  be  notified  by  mail  that  an  EIS  is 
being  prepared  for  the  proposal,  and  will 
be  requested  to  submit  any  additional 
comments  that  they  may  have.  A  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 


identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  persons  listed  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
Implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposal.) 

Issued  on:  May  31, 1989. 
Patrick  E.  O'Neil. 

Area  Engineer,  Olympia,  Washington. 
[FR  Doc.  89-13598  Filed  6-7-89;  8:45  am] 

BtLUNG  CODE  4t10-29-M 


National  Highway  Traffic  Safety 
Administration 

Announcement  of  Third  Meeting  of  the 
Heavy  Truck  Sut>committee  of  the 
Miotor  Vehici^^fety  Research 
Advisory  Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Meeting  announcement. 

summary:  This  notice  announces  the 
third  meeting  of  the  Heavy  Truck 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  over  10,000 
pounds  GVWR. 
DATE  AND  TIME:  The  meeting  is 
scheduled  for  June  29, 1989,  from  10:00 
a.m.  to  5:00  p.m. 

ADDRESS:  The  meeting  will  be  held  in 
Room  8236  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street.  SW.. 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  In  May 

1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVRSAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

At  previous  meetings  of  this 
subcommittee,  tires  have  been  identified 
as  the  component  of  a  heavy  truck  that 
is  critical  to  vehicle  safety  whose 
performance  characteristics  are  least 
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understood.  This  meeting  of  the 
subcommittee  will  focus  on  the  role  of 
truck  tires  in  highway  safety.  The 
subcommittee  is  interested  in  learning 
about  available  test  facilities/ 
procedures/capabilities;  the  type  of  data 
routinely  gathered;  the  type  of  data 
capable  of  being  obtained;  what  tire 
characteristics  are  important  from  a 
highway  safety  point  of  view;  what  is 
already  known  with  regard  to  tire 
characteristics  and  their  effect  on 
braking,  ride,  traction  and  stability;  and 
research  projects  being  pursued  and/or 
plaimed  to  expand  the  current  database 
in  the  public  literature.  The  question  is 
how  trucking  industry  thinking  with 
regard  to  vehicle  design  can  be  related 
with  the  thinking  of  the  tire  industry 
with  regard  to  tire  design  in  order  to 
optimize  safety,  as  well  as  product 
performance  in  other  key  areas.  For  the 

purpose  of  this  meeting,  the  focus  wiU 
be  limited  to  radial  tubeless,  single  wide 
base,  and  low  profile  tires.  To  assist  in 
these  discussions,  the  subconunittee  has 
scheduled  presentations  by 
representatives  of  the  tire  industry  and 
the  two  private  sector  institutions 
known  to  have  truck  tire  testing 
capability — Calspan  and  the  University 
of  Michigan's  Transportation  Research 
Institute. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 
determined  by  the  Subconunittee 
Chairman. 

A  public  reference  file  (Number  88- 
01 — Heavy  Truck  Subcommittee  has 
been  established  to  contain  the  products 
of  the  subcommittee  and  will  be  open  to 
the  pubhc  during  the  hours  of  8:00  a.m. 
to  4:00  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street.  SW., 


Washington,  DC  20590,  telephone:  (202) 

366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Leasure,  Jr.,  Chairman, 
Heavy  Truck  Subcommittee,  Office  of 
Research  and  Development  400  Seventh 
Street,  SW.,  Room  6220,  Washington,  DC 
20590,  telephone:  (202)  366-5663. 

Issued  on:  )une  1, 1989. 
Howard  M.  Smolkin. 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
(FR  Doc.  89-13542  Filed  6-7-89;  8:45  am] 
BtUMQCOOC  «»tO-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  ttie  U.S. 
Customs  Service;  Meeting 

agency:  Departmental  OfHces, 

Treasury. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Conunittee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 
DATE:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  June  23, 1989  at  9:30  a.m. 
in  Room  4121  of  the  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  M.  O'Connell,  Director,  Office  of 
Trade  and  Tariff  Affairs,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Room  4004,  Department  of  the  Treasury. 
1500  Permsylvania  Avenue,  NW., 
Washington.  DC  20220.  Tel.:  (202)  565- 
8435. 


SUPPLEMENTARY  INFORMATION:  Agenda 

items  for  the  third  meeting  of  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service  on  June  23. 1989  will 
include: 

L  Old  Business 

1.  User  fees. 

2.  Impact  of  Customs  Commercial 
operations  on  ports  and  carriers. 

a.  Trucks. 

b.  Rail  carriers. 

3.  Adequacy  of  Customs  resources  to 
provide  expected  services  and  to 
implement  new  programs  such  as  the 
Harmonized  System  and  the  Free  Trade 
Agreement  with  Canada. 

n.  New  Business 

1.  Enhancing  the  role  of  the  import 

specialist. 

2.  Promoting  consistency  in  Customs 
administration  and  enforcement  of 
export  licensing  requirements. 

3.  Potential  technological  innovations 
to  create  a  "2l8t  centiiry"  customs 
system. 

4.  Other  new  business. 

Tlie  meeting  is  open  to  the  publia 
Owing  to  the  security  procedures  in 
place  at  the  Treasury  Building,  it  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  the  building  to  attend  the  meeting, 
contact  Dennis  M.  O'Connell  at  (202) 
566-8435,  no  later  than  June  19, 1989. 

Dated:  lune  2, 1989. 
Salvatora  R.  Martoche, 

Assistant  Secretary,  (Enforcement). 
(FR  Doc.  89-13569  Filed  6-7-89;  &45  am] 
BOJJNO  COOC  M10-2S-II 
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Thursday 
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This  section  of  ttie  FEDERAL  REGiSTER 
contains  notices  of  meetings  published 
under  the  "Govefronent  in  the  Sunshine 
Art"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEOCNAL  RESCRVI  tYtTEM  BOARD  OT 

oovnmons 

"nOniAL  RCQISTER'*  CITATION  OP 
PfUEVious  announcement:  M  FR  23562, 
)une  1, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
or  THE  MEETHM:  11:00  a.in^  Monday, 
June  5, 1989. 

CHANGES  IN  TNS  MEETINO:  Addition  of 
the  following  closed  iteni(8]  to  the 
meeting:  Consideration  of  legislation 
related  to  banking  structure. 

CONTACT  KRSON  TOR  MORS 
MPORMAliON.  Mr.  Jospeh  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Dated  June  5. 1989. 
leanifer  J.  Johnson, 
Aaaociate  Secretary  of  the  Board. 
[FR  Doc  a»-1387g  Filed  8-6-89;  9:58  am] 
MUNM  COM  UlO^I-a 


NATIONAL  COMMISSION  ON  UMIARICS 
AND  INFORMATION  SCIENCE  (NCUS) 

White  House  Conference  Advisory 
Committee 

DATE  AND  TIME:  June  21, 1989. 

mace:  The  National  Science 
Foundation.  Conference  Room,  Room 
1242, 1800  G  Street  NW..  Washington. 
DC  20550. 

STATUS:  June  21. 1989, 10:00  a.m.-4:40 
p.m..  Open. 


MATTERS  TO  BE  DISCUSSED:  White 
House  Conference  on  Library  and 
Information,  Services  Conference  II, 
Advisory  Committee,  Subcommittee 
Reports: 

—Appropriation  Bill  Support  Committee 
— WHCUS  n  Structure  Committee 
— Preconference  Activities  Committee 
— Public  Relations  and  Awareness 

Committee 
—Public  and  Private  Sector  Liaisons 

Committee 

Status  Report  on  Administrative  Items 
Review  of  Formula  for  Funding  States 
Special  provisions  will  be  made  for 
handicapped  individuals  by  contacting 
John  W.A.  Parsons  (1 202)  254-3100,  no 
later  than  one  week  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  V/Ji.  Parsons.  NCUS  Staff,  1111 
18th  Street  NW.,  Suite  3ia  Washington. 
DC  20036,  (1  202)  254-310a 

Dated:  June  5. 1989. 
John  W.A.  Parsons. 

[FR  Doc.  89-13690  Filed  6-6-89;  10:53  amj 
■tUMQ  COOl  7U7-01-II 

UA  COMMISSION  ON  CIVIL  RIOHTS 

place:  1121  Vermont  Avenue,  NW.. 
Room  512.  Washington.  DC  20425. 

DATI  AND  TME:  Friday.  June  16, 1989, 
1:30  p.m. — 5:00  p.m. 

STATUS  OP  MEET1NQ:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  May  Meeting 
UI.  Announcements 


IV.  Commission  Conflict  of  Interest 

Regulations 

V.  SAC  Reports  and  Recharters 
Bigotry  and  Violence  in  Georgia 
Administration  of  Justice  for  Homosexual 

Persons  in  New  Orleans 
Nativism  Rekindled:  A  Report  on  the  Effort 

to  Make  English  Colorado 's  Official 

Language 
Implementation  in  Texas  of  the 

Immigration  Reform  and  Control  Act- A 

Preliminary  Review 
Alabama  and  Hawaii  SAC  Recharters 

VI.  Commission  Subcommittee  Reports 
A  Asian  Roundtable 

B.  Set-aside  Draft 

C.  Campus  Tension 

VIL  Review  of  the  Immigration  Reform  and 
Control  Act  of  1986  Draft  Report 

VIII.  Staff  Director's  Report 

A.  Consideration  of  F^ject  Designs — 
i.  Financial  Aid  and  Minority  Student 

Enrollment  in  College 
ii.  Parental  Choice  and  Equal  Opportunity 

in  Education 
iii.  Discriminatory  Obstacles  to  Career 

Advancement  of  Minorities  and  Women 

in  Professions  and  Management 
iv.  Discrimination  Against  the  Elderly 
v.  Access  to  Transportation  for  Persons 

with  Disabilities 

B.  FY  '89  Budget  and  Update 

C.  Proposed  FY  '90  Budget 

D.  Proposed  FY  '91  Budget 

IX.  Future  Agenda  Items 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  John  Eastman,  Press  and 

Communications  Division,  (202)  376- 

8312. 

Wim«B  H.  GiOecs, 

Solicitor,  376-8514. 

June  6. 1989. 

(FR  Doc.  89-13811  Filed  6-6-89;  3:57  pmj 
nujNO  cooe  S33S-01-II 
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DEPARTMENT  OF  EDUCATION 

Office  Of  VocatkMMl  and  Adult 
Education 

ICFOA  NotJ  14.099, 14.101, 94.193, 
e4.199A] 

Invitation  for  AppNcatlona  for  New 
Awarda  Under  Certain  Vocational 
Education  Direct  Grant  Programa  To 
Be  Made  in  Flacal  Year  (FY)  1990 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 


with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  the 
following  program  competitions: 

(a)  Bilingual  Vocational  Instructor 
Training  Program  (CFDA  No.  84.009). 

(b)  Vocational  Education  Indian 
Program  (CFDA  No.  84.101). 


(c)  Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers 
Program  (CFDA  No.  84.193). 

(d)  Cooperative  Demonstration 
Program  (High  Technology)  (CFDA  No. 
84.199A). 


New  Awards  Under  Certain  Vocational  EoucATtON  Direct  Grant  Programs 


TWO  and  CFDA  Nutnber 

DaadNnetor 
Transmittal  ot 
Applications 

Deadline  tor 
Intergovernmental 

A«aMbit 
Funda 

EaUmaled  Range 
of  Awards 

Estimated 
Average 
Size  of 
Awards 

Estimated 
Number 

of 
Awards 

Protect 
Penodm 
Months 

BiUngual  Vocational  Instructor  Training  Pro- 
gram (CFDA  Na  84.099). 

Vocational  Education  Indian  Program  (CFDA 
No.  84.101). 

Oemonetrallon  Center*  tor  the  Retraining  o( 

July  13.  1989 

July  28.  1989 

Sept  15,  1989 

July  21, 1989 

Aug.  14,  1969 

Not  applicable 

Nov.  15. 1989 

Sept  21, 1989 

$1,125,750 

$2,806,900 

$212,000 

$9,152,000 

$110,000  to 
$190,000. 
$50,000  to 

isno.ooo. 

$212.000 

$160,821 
$187,266 
$212,000 

$305,067 

7 
15 

1 

30 

18  months. 

12  to  36 
months. 

Up  to  24 
monttis. 

Up  to  18 
rrtonths. 

Dislocated  Wortcers  Program  (CFDA  No. 
84.193). 

Technology)  (CFDA  No.  84  199A). 

$125,000  to 
$475,000. 

Note:  The  Department  is  not  bound  by  any  estimates  In  this  notice. 


Additional  Programmatic  Details 

Bilingual  Vocational  Instructor  Training 
Program  (84.099) 

Purpose  of  Program:  To  provide 
financial  assistance  for  conducting 
training  for  instructors,  aides, 
counselors,  or  other  ancillary  personnel 
in  bilingual  vocational  education  and 
training  programs  for  individuals  with 
limited  English  proficiency. 

Eligible  Applicants:  State  agencies 
and  public  and  private  nonprofit 
educational  institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations).  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  Part  81 
(General  Education  Provisions  Act — 
Enforcement).  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants));  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  408. 


Priority:  The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Under  34  CFR  75.105(c)(1),  the 
Secretary  invites  applications  that 
address  a  national  or  statewide  need  for 
inservice  training  for  personnel  in 
bilingual  vocational  education  and 
training  programs  for  individuals  with 
limited  English  proficiency. 

However,  under  34  CFR  75.105(c)(1). 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition.  The  Secretary 
assigns  the  15  points  reserved  in  34  CFR 
408.30(d]  as  follows:  10  points  to  the 
Selection  Criterion  (b) — Plan  of 
Operation— in  34  CFR  408.31(b)  for  a 
total  of  30  points  for  that  criterion;  and  5 
points  to  the  Selection  Criterion  (c) — 
Quality  of  Key  Personnel— in  34  CFR 
408.31(c)  for  a  total  of  25  points  for  that 
criterion.  The  maximum  score  for  all  of 
these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

(a)  Need.  (20  points)  (1)  The  Secretary 
reviews  each  application  for  specific 
information  that  shows  the  need  for  the 
proposed  training  in  the  local  geographic 
area. 


(2)  In  making  this  determination  the 
Secretary  looks  for  information  that 
shows — 

(i)  The  need  for  the  proposed  training; 

(ii)  Specifically  how  the  need  will  be 
met: 

(iii)  Ongoing  and  planned  activities  in 
the  community  that  pertain  to  the  need, 
where  appropriate. 

(b)  Plan  of  operation.  (30  points)  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 
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(D)  The  elderly. 

(c)  Quality  of  key  personnel.  (25 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)(i)  and  (ii) 
will  commit  to  the  project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  Helds  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budgt  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (10  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
evaluation  plan  for  the  project. 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facihties  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 


(Approved  by  the  Office  of  Management  and 
Budget  nnder  OMB  Control  No.  183(M)013) 

For  Information  Contact:  Laura  Karl, 
Special  Programs  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education,  4(X)  Maryland  Avenue, 
SW.  (Room  4512,  Mary  E.  Switzer 
Building),  Washington,  DC  20202-7242. 
Telephone  (202)  732-2365. 

Program  Authority:  20  U.S.C.  2441(bi. 

Vocational  Education  Indian  Program 
(84.101) 

Purpose  of  Program:  To  provide 
financial  support  to  Indian  tribes  to 
plan,  conduct,  and  administer  projects 
or  portions  of  projects  that  are 
authorized  by  and  consistent  with  the 
Carl  D.  Perkins  Vocational  Education 
Act. 

Eligible  Applicants:  The  tribal 
organization  of  any  Indian  tribe  which  is 
eligible  to  contract  with  the  Secretary  of 
the  Interior  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  or  under  the  Act  of  April 
16, 1934. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Higher  Education,  Hospitals 
and  Nonprofit  Organizations),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  and  Indian 
Tribal  Governments),  Part  81  (General 
Education  Provisions  Act — 
Enforcement).  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  (kivemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants));  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  410. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition.  The  Secretaiy 
assigns  the  15  points  reserved  in  34  (JKK 
410.3G(d)  as  follows:  5  points  to  the 
Selection  Criterion  (a)— Need — ^in  34 
CFR  410.31(a)  for  a  total  of  20  points  for 
that  criterion;  5  jjoints  to  the  Selection 
Criterion  (b) — Plan  of  Operation — in  34 
CFR  410.31(b)  for  a  total  of  25  points  for 
that  criterion;  and  5  points  to  the 
Selection  Criterion  (e) — Evaluation 
Plan— in  34  CFR  410.31(e)  for  a  total  of 
10  ponts  for  that  criterion.  The  maximum 
score  for  all  of  these  criteria  is  100 
points.  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(a)  Need.  (20  points)  (1)  The  Secretary 
reviews  each  application  for  information 


that  shows  the  need  for  the  proposed 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Specific  evidence  of  the  need  for 
the  proposed  activity; 

(ii)  Information  which  shows  how  the 
need  will  be  met;  and 

(iii)  Ongoing  and  planned  activities  in 
the  community  which  pertain  to  the 
need,  where  appropriate. 

(b)  Plan  of  operation.  (25  points)  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quaUty  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program;  and 

(iv)  The  way  the  apphcant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(c)  Quality  of  key  personnel.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  quaUfications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  will  commit  to  the  project. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (10  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
evaluation  plan  for  the  project 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 
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(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(f)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  ^r 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

[g)  Private  sector  involvement.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looKS  for 
information  that  shows — 

(i)  The  private  sector  Involvement  in 
the  planning  of  the  project;  and 

(ii)  The  private  sector  involvement  in 
the  operation  of  the  project. 

(h)  Employment  opportunities.  (10 
points)  (1)  The  Secretary  looks  for 
information  and  documentation  of  the 
extent  to  which,  upon  the  completion  of 
their  training  under  this  program,  more 
than  65  percent  of  the  trainees  will  be 
employed  in  jobs  related  to  their 
training  (including  military  specialties], 
or  will  be  pursuing  additional  training 
related  to  their  training  under  this 
program. 

(2)  Information  which  shows  that  this 
employment  is  related  to  the  tribal 
economic  development  plan. 

(Approved  by  the  Offlce  of  Management  and 
Budget  under  0MB  Control  No.  1630-0013) 

For  Information  Contact-  Harvey 
Thiel,  Special  Programs  Branch,  Division 
of  National  Programs,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  (Room  4512,  Mary  E. 
Switzer  Building],  Washington,  DC 
20202-7242.  Telephone  (202)  732-2330. 

Program  Authority:  20  U.S.C.  2313. 

Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers 
Program  (84.193) 

Purpose  of  Program:  To  provide 
assistance  to  establish  one  or  more 
demonstration  centers  to  retrain 
dislocated  workers  in  order  to 
demonstrate  the  applicability  of  general 
theories  of  vocational  education  to  the 
specific  problems  of  retraining  displaced 
workers. 

Eligible  Applicants:  Public  or  private 
agencies,  institutions,  or  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
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Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations],  Part  75  (Direct  Grants 
Programs],  Part  77  (Definitions  That 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  Part  61 
(General  Education  Provisions  Act — 
Enforcement),  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants]];  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  411. 

Priority:  The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Under  34  CFR  75.105(c)(1).  the 
Secretary  invites  applications  from 
community  colleges  having  existing 
dislocated  worker  training  programs  for 
a  project  to  establish  and  operate  a 
demonstration  center  for  the  retraining 
of  dislocated  workers  in  which  there  is 
significant  State,  local,  and/or  private 
sector  involvement,  commitment,  and 
support,  and  for  which  materials 
describing  the  establishment  and 
operation  of  the  project  will  be 
prepared,  as  appropriate,  for 
dissemination  to  other  dislocated 
worker  training  centers. 

However,  under  34  CFR  75.105(c)(1), 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition.  The  Secretary 
assigns  the  15  points  reserved  in  34  CFR 
411.30(d)  as  follows:  5  points  to  the 
Selection  Criterion  (b)— Plan  of 
Operation— in  34  CFR  411.31(b]  for  a 
total  of  20  points  for  that  criterion;  5 
points  to  the  Selection  Criterion  (c) — 
Quahty  of  Training— in  34  CFR  411.31(c) 
for  a  total  of  10  points  for  that  criterion; 
and  5  points  to  the  Selection  Criterion 
(f)— Evaluation  Plan— in  34  CFR 
411.31(0  for  a  total  of  10  points  for  that 
criterion.  The  maximum  score  for  all  of 
these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

(a)  Need.  (15  points)  (1)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  need  for  the  proposed 
demonstration  center. 

(2)  The  Secretary  looks  for 
information  that  shows — 


(i)  Specific  evidence  of  the  need  for 

the  proposed  demonstration  center, 

including  evidence  of  a  high 

concentration  of  dislocated  workers  in 

the  area  to  be  served; 
(ii)  How  the  need  will  be  met;  and 
(iii)  Ongoing  and  planned  activities  in 

the  community  pertaining  to  the 

proposed  demonstration  center,  where 

appropriate. 

(b)  Plan  of  operation.  (20  points]  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  appHcant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  training.  (10  points]  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  quality  of 
the  training  to  be  provided. 

(2)  The  Secretary  looks  for 
information  that  shows  that — 

(i)  The  training  is  appropriate  for  the 
trainees  in  light  of  the  labor  market;  and 

(ii)  Trainees  will  receive  appropriate 
counseling. 

(d)  Quality  of  key  personnel.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(2)  (i)  and 
(ii)  will  commit  to  the  project;  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
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have  been  traditionally 
underrepresented,  such  i 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  ^e  applicant 
provides. 

(e)  Budget  and  cost  effectiveness.  (10 
points]  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for  j 

information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relating  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (10  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
evaluation  plan  for  the  project. 

Cross-Reference.  See  34  CFR  75.590 
(Evaluation  by  the  grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(g)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supphes  that 
the  applicant  plans  to  use  are  adequate. 

(h)  Private  sector  involvement  (5 
points]  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  private  sector  involvement  in 
the  planning  of  the  project;  and 

(ii)  The  private  sector  involvement  in 
the  operation  of  the  project. 

(i)  Employment  opportunities.  (5 
points]  The  Secretary  looks  for 
information  on  and  documentation  of 
the  extent  to  which  trainees  will  be 
employed  in  jobs  related  to  their 
training  upon  completion  of  their 
training. 

(j)  Dissemination.  (10  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  that  the 
applicant  has  an  effective  and  efficient 


plan  for  disseminating  information 
about  the  project,  including  the  results 
of  the  project  and  any  specialized 
materials  developed  by  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  design  of  the  dissemination 
plan  and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(ii)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available; 

(iii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project; 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques 
developed  by  the  project;  and 

(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local.  State, 
or  national  level. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0013) 

For  Information  Contact:  Paul  R.  Geib, 
Jr.,  Special  Programs  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (Room  4512,  Mary  E.  Switzer 
Building],  Washington,  DC  20202-7242. 
Telephone  (202)  732-2364. 

Program  Authority:  20  U.S.C.  2415 

Cooperative  Demonstration  Program 
(High  Technology)  (84. 199AJ 

Purpose  of  Program:  To  provide 
financial  assistance  through  grants  to 
conduct  high  technology  training 
projects  in  vocational  education  that 
involve  cooperation  between  the  private 
sector  and  public  agencies  in  vocational 
education. 

Eligible  Applicants:  State  educational 
agencies  (SEAs),  local  educational 
agencies  (LEAsj,  postsecondary 
educational  institutions,  institutions  of 
higher  education,  and  other  public  and 
private  agencies,  organizations,  and 
institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations],  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations],  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities],  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments],  Part  81 
(General  Education  Provisions  Act — 
Enforcement],  Part  85  (Govemmentwide 


Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants));  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  412  with 
certain  exceptions  as  nottd  in  the 
Notice  of  Final  Priority,  Required 
Activities,  and  Selection  Criteria 
published  in  this  issue  of  the  Federal 
Renter. 

Priority:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
priority  in  the  Notice  of  Final  Priority, 
Required  Activities,  and  Selection 
Criteria  for  this  competition,  as 
published  in  this  issue  of  the  Federal 
Register. 

Under  34  CFR  75.105(c)(3).  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Selection  Criteria:  For  the  Fiscal  Year 
1990  grant  competition  (for  awards  to  be 
made  in  early  fiscal  year  1990  using 
fiscal  year  1989  fimds)  under  the 
Cooperative  Demonstration  Program 
(Hi^  Technology],  the  Secretary  uses 
the  selection  criteria  in  the  Notice  of 
Final  Priority,  Required  Activities,  and 
Selection  Criteria,  as  published  in  this 
issue  of  the  Federal  Register. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1830-0508) 

For  Information  Contact-  Robert  L 
Miller  or  Richard  F.  DiCola,  Program 
Improvement  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education  (Room  4512. 
Switzer  Building],  400  Maryland  Avenue 
SW.,  Washington,  DC  20202-7242. 
Telephone  (202)  732-2428  or  732-2362. 

Program  Authority:  20  U.S.C.  2411 

Intergovernmental  Review  of  Federal 
Programs 

The  Bilingual  Vocational  Instructor 
Training  Program  (CFDA  No.  84.099],  the 
Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers 
Program  (CFDA  No.  84.193).  and  the 
Cooperative  Demonstration  Program 
(High  Technology)  (CFDA  No.  84.199A) 
are  subject  to  the  requirements  of 
Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regidations  in  34  CFR 
Part  79.  The  Vocational  Education 
Indian  Program  (CFDA  No.  84.101), 
however,  is  not  subject  to  these 
requirements. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
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coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  Order.  If  you  want  to  know 
the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  18, 1987,  pages  44S3»^14340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.0. 12372- 
CFDA  #  (applicant  must  insert  the 
appropriate  number — including  letter,  if 
any),  U.S.  Department  of  Education,  MS 
6403,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125.  Proof  of 
mailing  will  be  determined  on  the  same 
basis  as  applications.  See  34  CFR  75.102. 

Please  note  that  the  above  address  is 
not  the  same  as  the  one  to  which  the 
applicant  submits  its  completed 
application.  Do  not  send  applications  to 
the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 

grant,  the  applicant  shall — 
(1)  Mail  the  original  and  two  copies  of 

the  application  on  or  before  the  deadline 

date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  #  (Applicant  must  insert  the 
appropriate  number — including  letter, 
if  any),  Washington,  DC  20202-4725. 


or 

(2)  Hand  deliver  the  original  and  two 

copies  of  the  application  by  4:30  p.m. 

(Eastern  Daylight  Time)  on  the  deadline 

date  to: 

U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
CFDA  #  (Applicant  must  insert  the 
appropriate  number — including  letter, 
if  any),  Regional  Office  Building  #3, 
Room  #3633,  7th  and  D  Streets  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmarlc.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number— and  letter,  if 
any — and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424]  the 
CFDA  number — and  letter,  if  any— of  the 
competition  under  which  the  appHcation  is 
being  submitted. 

Application  Instructions  and  Forms 

This  consoldiated  application  notice 
has  two  appendices:  Appendix  A  is 
divided  into  four  parts,  and  includes 
several  assurances  and  certincations. 
These  parts  are  organized  in  the  same 


manner  that  the  submitted  application 
should  be  organized.  The  parts  are  as 
follows: 

Part  1:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88])  and  instructions. 

Part  II:  Budget  Information  and 
instructions. 

Part  III:  AppHcation  Narrative  and 
instructions. 

Estimated  Public  Reporting  Burden. 

Part  IV:  Additional  Assurances. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

CertiRcation  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions. 

Note:  ED  Form  GCS-009  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department. 

One  or  both  of  the  following,  as 
appropriate: 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  Than  Individuals  (ED  80-0004). 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees  who 
are  Individuals  (ED  80-0005). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  an  original 
signature.  No  grant  may  be  awarded 
unless  a  completed  application  form  has 
been  received. 

Appendix  B  contains  questions  and 
answers  to  assist  potential  applicants. 

Dated:  May  24, 1989. 

0.  Kay  Wright, 

Acting  Assistont  Secretary,  Office  of 
Vocational  and  Adult  Education. 

BILUNG  CODE  400O-O1-M 
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Appendix  A 

Part  I:  Application  for  Federal  Assistance  (Standard  Form  424  (Rev.  4-88))  and  Instructions 


APPUCAT10N  FOR 
FEDERAL  ASSISTANCE 


MO.034S-00U 


I.  Ttwton 

AopUcMon 

Q    CanMrucDon 

^'>  Non-Commjction 


riBMiC^rsinn 
Q  Conalnietian 


O  No>vCon«tnjc«ew 


a.o*nau««mo 


1  OATI  NfCflvn  SV ITATI 


4.0*71 


BV 


Aoplicflnt  (dsMrtilf 


Sum  Aopkcadon  kMndhar 


%.  oPWJCtMT  imrtumA'nom 


>aa>Hi  (giv  air.  eountf.  nam.  ano  ap  eodm): 


MR(I 

Wk 

Q  Nm  Q  ConbnuMan        Q  noiwon 

•  ntviMN.  «Msr  aopfopnaM  Mtw<tt  «  baMMt:  Q        O 

A.  inernii  Aawd         &  OacfMM  Aawd  C  inrrsiM  Ouraoon 

0  nscuwi  0«MHn    OttMf  (ip»etfrtc 


a  AMMAff>icnDS<rMaMCTfef«M.eourMw«.stMM.«e.^ 


OrganauonM  urac 


nwNbv  of  iha  psraon  lo  bs 
(gnmaraacodm) 


T.  Tfmor  trmjctm: 

A.    SUM 

a  County 
C  Muncapri 

0.    ToMfWMp 

E.  hHmuu 
p    InUiniuniopit 
a  SoacMl  Oifllnei 


Oo*t         LJ 
I.  Suu  Conmlod  inMcuoon  of  Highv 


K.  IndtoiTnto 

L  indiwduri 

M  Pram  Orgsnuaoon 

N.  OVwf  (Scacrfyt    _ 


U.S.  Department  of  Education 


nru  or  AVPUCAMTS  MKuaen 


•1 


WOJSCT 


SUrtOM 


EmSnoOMi 


lA 


.umwciio^: 


A  Aflpieam 


b.  PtoftKt 


A  ftOm^ 


4  Local 


«On«ar 


»  TOTAL 


1A  «  AMucATioN  sMjier  TQ  Mivwr*  vr  STATV  meunw  < 

A      YES  T>«8  PREAPPUCAnoWAPPUCATION  WAS  MADE  AVA1A8LE  TO  THE 
STATE  EXEOmvE  OROBi  13373  PROCESS  POR  REVCW  CM 


OATE_ 


b       NO    O    mOQRAM  a  NOT  COVERED  8V  Ea  12373 

Q    OR  PROGRAM  HAS  NOT  aEB4  SELECTED  BV  STATE  FOR  REVCW 


IT.  •THCAPaUCAMrCMUNOMMrOMAMV 

Q  Vaa       «-Vaa.'anaei«aii 


D  No 


^u.nimmnorm»mmjuM»mmLjae.»u,OATAmmM»fmju^no>mmAmjUknm*mwMimcoman 
MitMimauwr'tmm^itmmmtootorma»ffueMit»MomaA;f*uc*mwLLoafmviwnHmtA^ 


A  Typad  Nama  of  Authonnd  naptaianutiva 


b.Tiiia 


d  SgnanM  of  Autfion2ad  Raoratanuiiw 


Pravioui  Editnns  No*  UsabU 


a  OauSqnad 


Sur{(iaid  Porni  m     itVJ   *U) 
^'micnota  QV  cue  V>Cyiar  A-IOJ 


Authorized  for  Local  Reproduction 


rTE^=^«iriCx^Si:;«sz>;_Tiaa 


lliui'lljil.'  Ihl    iJflN 
iiiei!.itiBi]iiiBm.. 


*.i  ■     -  w;.Vi^.-v  cf^^H*' ^^'T  L- 


24623 


Federal  Register  /  Vol.  54.  No.  109  /  Thursday,  June  8. 1989  /  Notices 


INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  Taeesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  pnqeet,  leave  blank. 


5. 


8. 


10. 


11. 


Legal  name  of  applicant,  name  of  primary 
organixational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identiflcation  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letters)  in  the  space<s)  provided: 

—"New"  means  a  new  assistance  award. 

—•"Continuation'*  means  an  extension  for  an 
additional  iunding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  fnm  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projecte),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  te 
provide  a  summary  description  of  this  project 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounU  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15.  t 

16.  Applicante  should  contact  the  Stete  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Stete  intergovernmenUl  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representetive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representetive  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representetive  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Port  H^Budget  Informatioo 
Instructions  for  the  SF-424A 

General  Instructions.  This  form  is 
design^  so  that  application  can  be 
made  for  funds  from  any  one  of  the 
grant  programs  included  in  this 
consohdated  application  package.  For 
the  Bilingual  Vocational  Instructor 
Training  Program  (CFDA  No.  84.099)  and 
the  Cooperative  Demonstration  Program 
(High  Technology)  (CFDA  No.  84.199A). 
Sections  A,  B,  and  C  should  include 
budget  estimates  for  the  entire  project 
period.  For  the  Vocational  Education 
Indian  Program  (CFDA  No.  84.101)  and 
the  Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers 
Program  (CFDA  No.  84.193).  Sections  A, 
B  and  C  should  provide  the  budget  for 
the  first  year  of  the  project  and  Section 
E  should  present  the  need  for  Federal 
assistance  in  subsequent  years. 

Note:  Section  D  need  not  be  completed  to 
apply  for  these  programs. 

All  applications  should  contain  a 
breakdown  by  the  object  class 
categories  shown  in  Section  B,  Lines  6a 
through  6j. 

Section  A.  Budget  Summon^.  Line  1, 
Columns  (a)  through  (g) — ^Enter  on  Line  1 
the  catalog  program  title  in  Column  (a) 
and  the  catalog  program  number  in 
Column  (b).  Leave  Columns  (c)  and  (d) 
blank.  Enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds 
needed  to  support  the  project  for  either 
the  entire  project  period  or  the  first  year 
of  the  project,  as  appropriate. 

Section  B.  Budget  Categories.  Lines  6a 
through  6i — Fill  in  the  total  requirements 
for  Federal  funds  by  object  class 
categories  for  either  the  entire  project 
period  or  the  first  year  of  the  project,  as 
appropriate. 

Line  6a — Personnel:  Show  salaries 
and  wages  to  be  paid  to  personnel 
employed  in  the  project.  Fees  and 
expenses  for  consultants  must  be 
included  in  Line  6f. 

Line  6b — Fringe  Benefits:  Include 
contributions  for  Social  Security, 
employee  insurance,  pension  plans,  etc. 
Leave  blank  if  fringe  benefits  to 
personnel  are  treated  as  part  of  the 
indirect  cost  rate. 

Line  6c — ^Travel:  Indicate  the  amount 
requested  for  travel  of  employees. 

Line  6d — Equipment:  Indicate  the  cost 
of  nonexpendable  personal  property 
which  has  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $300  or 
more  per  unit. 

Line  6e — Supplies:  Include  the  cost  of 
consumable  supplies  to  be  used  in  this 
project.  These  should  be  items  which 
cost  less  than  $300  per  unit  with  a  useful 
life  of  less  than  two  years. 


Line  ef — Contractual:  Show  the 
amount  to  be  used  for.  (a)  Procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  and 
equipment  listed  above);  and  (b)  sub- 
grants  or  payments  for  consultants  and 
secondary  recipient  organizations  such 
as  affiliates,  cooperating  institutions, 
delegate  agencies,  etc. 

Line  6g — Construction:  Construction 
expenses  may  be  allowable  under  the 
Vocational  Education  Indian  Program 
(CFDA  No.  84.101). 

Line  6h — Other.  Indicate  all  direct 
costs  not  clearly  covered  by  lines  6a 
through  6g.  If  there  are  trainee  costs  or 
stipends,  enter  the  total  cost  of  these 
expenses.  The  maximum  allowance  for 
stipends  is  $3.35  per  contact  hour. 

Line  6i— Total  Direct  Charges:  Show 
total  of  Lines  6a  through  6h. 

Line  6j — Show  the  amount  of  indirect 
cost  to  be  charged  to  the  project 

Note:  Except  for  grants  to  Federally 
recognized  Indian  tribes,  the  indirect  cost 
rate  for  training  projects  cannot  exceed  eight 
percent  of  total  direct  charges. 

Line  6k — Enter  the  total  of  the 
amounts  on  Lines  6i  and  6j. 

Section  C.  Non-Federal  Resources. 
Line  8 — Enter  any  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  any  in-kind  contributions 
are  included,  provide  a  brief  explanation 
on  a  separate  sheet. 

Column  (a) — Enter  the  catalog 
program  title. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  applicant 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  apphcant  is  not  a  State  or  State 
agency. 

AppUcants  which  are  a  State  or  State 
agencies  should  leave  this  column 
blank. 

Column  (d}— Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  the  totals  of 
Columns  (b),  (c),  and  (d). 

Note:  Grant  recipients  under  the 
Cooperative  Demonstration  Program  (High 
Technology]  are  required  to  provide  not  less 
than  25  percent  of  the  total  cost  of  the 
demonstration  project  conducted  under  this 
program.  In  other  words,  the  amount  shown 
on  Line  8,  Column  (e).  must  l>e  at  least  25 
percent  of  the  amount  shown  in  Section  A. 
Line  1,  Column  (g). 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Note:  This  section  applies  only  to  the 
Vocational  Education  Indian  Program  and  the 
Demonstration  Centers  for  the  Retraining  of 
Dislocated  Workers  Program. 


Line  16— Enter  in  Column  (a)  the  catalog 
program  title.  In  Columns  (b)  and  (c).  as 
appropriate,  enter  the  amounts  of 
Federal  funds  which  will  be  needed  to 
complete  the  project  over  the  succeeding 
funding  period(s)  (usually  in  years). 

Section  F.  Other  Budget  Information. 
Prepare  a  detailed  Budget  Narrative  that 
explains,  justifies,  and/or  clarifies  the 
budget  figures  shown  in  Sections  A,  B, 
CandE. 

Part  III— Application  Narrative 

Instructions  for  Part  HI — ^Application 
Narrative 

All  applicants  are  urged  to  submit 
Application  Narratives  which  are 
concise  and  clearly  written.  Before 
preparing  the  Application  Narrative, 
applicants  should  read  and  become 
familiar  with  the  law  and  the  regulations 
covering  the  program  to  which  they  are 
applying. 

Applicants  should  use  the  selection 
criteria  for  a  program  as  an  outline  for 
preparing  their  Application  Narratives, 
addressing  the  selection  criteria  in  the 
order  the  criteria  are  listed.  Applicants 
are  encouraged  to  provide  a  table  of 
contents  and  to  number  the  pages  of  the 
Application  Narrative.  The  Application 
Narrative  should  not  exceed  25  double- 
spaced  typed  pages  (on  one  side  only). 
Supporting  documentation  (e.g.,  letters 
of  support  footnotes,  resumes,  etc.)  may 
be  submitted  as  appendices  to  the  . 

Application  Narrative. 

Estimated  Public  Reporting  Burden. 
Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  these  collections  of  information. 
Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Iriformation  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Paperwork 
Reduction  Project  OMB  [applicant  must 
insert  OMB  control  number  see  list 
below].  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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CFDAna 


84.099.. 
S4.101.. 
84.193.. 
84.190A.. 


control 
numbof 


1830-0013 
1830-0013 
1830-0013 
1830-0S06 


E)ipinrtk>n 


03/91 
03/91 
03/91 
02/90 


Part  IV— Additional  Assurances 

In  addition  to  the  Assurance  for  Non- 
construction  Programs  (Standard  Form 
424B)  contained  elsewhere  in  this 
Appendix,  for  the  Cooperative 
Demonstration  Program  (High 
Technology)  (CFDA  No.  84.199A)  only, 
each  applicant  is  required  to  submit,  as 
part  of  its  application,  the  following 
assurances: 

1.  A  written  assurance  that  the 
applicant  will  cooperate,  if  selected, 
with  a  planned  national  evaluation 
study  of  projects  funded  under  this 
competition. 

2.  Written  assurances  from  each 
public  agency  in  vocational  education 
and  each  private  sector  entity  that  they 
will  participate  in  the  planning  and 
operation  of  the  proposed  project  as 
described  in  the  application. 

MUMQ  cooc  4oeo-si-« 


Federal  Regiater  /  Vol.  54,  No.  109  /  Thursday.  June  8. 19B9  /  Notices 


24633 


OMt  Approve  No.  0341-0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  fiinds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 


2. 


Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  (Mfpersonal- 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.§5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


7. 


9. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Righta  Act  of  1968  (42  U  S  C  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  pro{>erty  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5 use.  SS  1501-1508 and 7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  §5  276a  to  276a- 
7),  the  Copeland  Act  (40  US C.  S  276c  and  18 
use.  SS  874),  and  the  Contract  Work  Hours  and 
Saiirty  Standards  Act  (40  U.S.C.  SS  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Standard  Form  4248      (t-U) 
PrescntMd  by  OMB  C»cul«  A.«02 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  .total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  9S  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1355,  as  amended  (42  U.S.C.  i 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.  L. 
93-206). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  Si  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a- 1  et  seq).     . 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  ii  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


^GNATURE  Of  AUTHORiZEO  CERTIFYING  Of  FICIAL 

TITIE 

APPIXANT  ORGANIZATION 

DATE  SUBMITTED 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


This  certircatJon  is  required  by  the  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR  Part  85, 
Section  85.510,  Participams'  responsibilities.  The  regulations  were  published  as  Part  VII  of  the  May  26, 1988  Federal  Register  (pages 
19160-1921 1 ).  Copies  of  the  regulations  may  be  obtained  by  contacting  the  U.S.  Department  of  Education,  Grants  and  Contracts  Service, 
400  Maryland  Avenue.  S.W.  (Room  3633  GSA  Regional  Office  BuiUng  No.  3).  Washington,  D.C.  20202-4725.  telephone  (202)  732-2505. 


(BEFORE  COMPLETING  CERTIRCATION.  READ  INSTRUCTIONS  ON  REVERSE) 

(1)  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and  belief,  that  it  and  its  principals: 


(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment  declared  ineSgUe,  or  voluntariy  excluded  from  covered  transactions 
by  any  Federal  department  or  agency: 

(b)  Have  not  within  a  three-year  period  preceding  Ihis  proposal  been  convicted  of  w  had  a  civi  judgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with  obtaining,  attempting  to  obtain,  or  perfonning  a  public  (Federal,  Stale  or 
local)  transaction  or  contract  under  a  public  transaction;  violation  of  Federal  or  State  antitrust  statutes  or  commission  of  embezztemerrt, 
theft  forgery,  bribery,  falsification  or  destnjction  of  records,  making  false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  othenwise  criminally  or  aviBy  charged  by  a  governmental  entity  (Federal,  State  or  local)  with  commission 
of  any  of  the  offenses  enumerated  in  paragraph  (1  Xb)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  prececSng  this  application/proposal  had  one  or  more  pubfic  transactions  (Federal,  State  or  kxal) 
ienninated  for  cause  or  default 

(2)  V\ff«re  the  prospective  priiiiary  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  pr^ 
attach  an  explanation  to  this  proposal. 


Organization  Name 


PR/Award  Number  or  Project  Name 


Name  and  Title  of  Authorized  Representative 


Signature 


Dale 


BEST  COPY  AVAILABLE 
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Instructions  for  Certification 


1 .  By  signing  and  submitting  this  preposai,  the  prospective  primary  participant  is  providing  the  certification  set  out  t)elow. 

2.  The  inat)ility  of  a  person  to  provide  the  certification  required  below  will  not  necessarily  result  in  denial  of  participation  in  this  covered 
transaction.  The  prospective  participant  shall  submit  an  explanation  of  why  it  cannot  provide  the  certification  set  out  below.  The  certification 
or  explanation  wil  be  considered  in  connection  with  the  department  or  agency's  detemiination  whether  to  enter  into  this  transaction.  However, 
failure  of  the  prospective  primary  participant  to  furnish  a  certification  or  an  explanation  shall  disqualify  such  person  from  participation  in  this 
transaction. 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  the  department  or  agency 
determined  to  enter  into  this  transaction.  If  it  is  later  detemiined  that  the  prospective  primary  participant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remecfies  available  to  the  Federal  Government,  the  department  or  agency  may  tenninate  this  transaction  for 
cause  or  default 

4.  The  prospective  primary  participant  shaB  provide  immediate  written  notice  to  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospective  primary  participant  learns  that  its  certificaljon  was  erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed  circumstances. 

5.  The  terms  'covered  transaction.'  'debarred.'  'suspended,'  'ineligible,'  Tower  tier  covered  transaction,'  "participant,'  "person,'  "primary 
covered  transaction,'  "principal,'  "proposal,"  and  "voluntarfly  excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules  implementing  Executive  Order  12549.  You  may  contact  the  department  or  agency  to  which  this  proposal  is 
being  submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

6  The  prospective  primary  participant  agrees  by  submitting  this  proposal  that,  should  the  proposed  covered  transaction  be  entered  into,  it 
shall  not  knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  ineiigU^^ 
excluded  from  participation  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  entering  into  this  transaction. 

7.  The  prospective  primary  participant  further  agrees  by  submitting  this  proposal  that  it  wil  include  the  clause  titied  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary  Exclusion-Lower  Tier  Covered  Transactions,"  provided  by  the  department  or  agency 
entering  into  this  covered  transaction,  without  modification,  in  all  k)wer  tier  covered  transactions  and  in  aU  solicitations  for  tower  tier  covered 
transacttons. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  tower  tier  covered  transaction  that  it 
is  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the  covered  transaction,  unless  it  knows  ttiat  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it  detemiines  the  eligibility  of  its  principals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List 

9.  Nothing  contained  in  the  foregoing  shall  be  constnjed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  information  of  a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

10.  Except  tor  transactions  authorized  under  paragraph  6  of  Ihese  instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction,  in  adcfition  to  other  remedies  available  to  the  Federal  Government,  the  department  or  agency  may  tenninate  this  transaction  for 
cause  or  default 
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Certification  Regardina 

Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  certification  is  required  by  ttie  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR  Part  85, 
Section  85.510.  Participants'  responsil5ilities.  The  regulations  were  published  as  Part  VII  of  the  May  26, 1988  Federal  Register  (pages 
19160-1921 1).  Copies  of  the  regulations  may  be  obtained  by  contacting  the  person  to  wtiich  this  proposal  is  submitted. 


(BEFORE  COMPtEnNG  CERTIFICATION,  READ  INSTRUCTIONS  ON  REVERSE) 


(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  deterred, 
suspended,  proposed  (or  debarment  (ieclared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shal 
attach  an  explanation  to  this  proposal. 


Organization  Name 


PR/ Award  Numtjer  or  Project  Name 


Name  and  Tide  of  Authorized  Representative 


Signature 


Date 
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Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier  participant  is  providing  the  certification  set  out  t)eiow. 

2.  The  certiScation  in  this  dause  is  a  materuy  representation  of  fad  upon  \Mhich  reliance  was  placed  when  t^ 

into.  If  it  is  later  determined  that  the  prospective  lower  tier  partidpant  knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Goveniment  the  department  or  agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  induing  suspension  and/or  debarment 

3.  The  prospective  lower  tier  partidpant  shaO  provide  immediate  written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at  any 
time  the  prospective  lower  tier  p^dpant  learns  that  its  certification  was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  drcumstances. 

4.  The  terms  'covered  b'ansaction,*  'debarred,*  'suspended,'  'ineligible,*  lower  tier  covered  transaction,'  'partidpant.'  *person,'  'primary 
covered  transaction,*  'principal,*  'proposal,'  and  'voluntarily  exduded,'  as  used  in  this  dause,  have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  rul^s  implementing  Executive  Order  12549.  You  may  contad  the  person  to  which  this  prcposa!  is  submitted  for 
assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  partidpant  agrees  by  submitting  this  proposal  that  should  the  proposed  covered  transaction  be  entered  into. 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debaned,  suspended,  declared  ineligible,  or  voluntaril< 
exduded  from  partidpation  in  this  covered  transaction,  unless-authorized  by  the  department  or  agency  with  which  this  transadion  originated. 

6.  The  prospective  lower  tier  partidpant  further  agrees  by  submitting  this  proposal  that  it  will  indude  the  dause  titled  'Certification 
Reganjing  Debannent  Suspension,  Ineligibility,  and  Voluntary  Exdusion-Lower  Tier  Covered  Transactions,'  without  modification,  in  an  lowe. 
tier  covered  transactions  and  in  all  solicitations  for  lower  tier  covered  transactnns. 

7.  A  partidpant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
is  not  debarred,  suspended,  ineligible,  or  vohjntahly  exduded  from  the  covered  transactnn,  unless  it  knows  that  the  certification  is  erroneous. 
A  partidpant  may  dedde  the  method  and  frequency  by  which  it  detennines  the  eligibility  of  its  prindpals.  Each  partidpant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  constnjed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certfication  required  by  this  clause.  The  knowledge  and  infonnation  of  a  partidpant  is  nbt  required  to  exceed  that  whidt  is  normally  possessed 
by  a  paident  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  S  of  these  insmjctnns,  if  a  partidpant  in  a  covered  traasaction  knowingly  enters  into 
a  lower  tier  covered  transaction  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntarily  exduded  from  partidpation  in^bis 
ti^visaction,  in  additnn  to  other  remedies  available  to  the  Federal  Govemmeht  the-depaitment  or  agency  with  which  this  ti'ansaction 
originated  may  pursue  available  remedies,  induding  suspension  and/or  debannent 
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Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


.uspe„sio„or.annu«tio„ofg«„t..argovenu™..widesuspen..„ 
Tlie  grantee  cetifiet  thai  it  wlU  piovld*  a  dnig.fre«  workplace  by: 

nployees  for  violation  of  such  prohibition;  r*-/"'8«««awn»tnat  win  be  taken  against 


emc 


(b)  Esublishing  a  drug-free  awareness  program  to  inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  polity  of  maintaining  a  drug-free  workplace; 

(3)  Ajnyavailabte  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and 

W  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(1)  Abide  by  the  terms  of  the  statement;  and 

''    Sl^yrwtt^l^S?'^'*'''^**''^'*''^^^ 

S  If*f"8*PPn>priate  personnel  action  against  such  an  employee;  up  to  and  Induding  termination;  or 

(2)  J^"inngK«Aemptoyeetoprtkipatesatis6Ktorilyinadrugabuseas»i«tanceor^W^ 

approved  for  such  purpose,  by  a  Federal  State;  or  local  he,dth,  law  enforamem,  or  otherapptt>^iS^^ 


OganlwrtonNaaw 


PR/ Award  Number  or  Project  Nmm 


Nam*  and  Uti*  al  Authorized  RepreMnUttvc 


Signature 


Dit* 


EDSOOOOt 

alUJNQ  cooe  400«-of-c 


24640 


Federal  Register  /  Vol.  54.  No.  109  /  Thursday,  June  8.  1989  /  Notices 


Appendix  B 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions.  In  general  these 
questions  and  answers  are  applicable  to 
all  direct  grant  competitions  covered  by 
this  combined  application  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  1  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  However,  an  original 
and  four  copies  will  be  greatly 
appreciated.  The  binding  of  applications 
is  optional.  At  least  one  copy  should  be 
left  unbound  to  facilitate  any  necessary 
reproduction.  Applicants  should  not  use 
foldouts.  photographs,  audio-visuals,  or 
other  materials  that  are  hard-to- 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competition? 

A.  Yes,  however,  the  likelihood  of 
success  is  not  good.  A  properly  prepared 
application  must  meet  the  specifications 
of  the  competition  to  which  it  is 
submitted. 

Q.  I'm  not  sure  which  comjjetition  is 
most  appropriate  for  my  project.  What 
should  1  do? 

A.  We  are  happy  to  discuss  any 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 
understand  that  this  previous  contact  is 
not  required,  nor  will  it  in  any  way 
influence  the  success  of  an  application. 

Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 


application  closing  date,  depending  on 
the  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Once  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 
program  applications.  The  scope  and 
complexity  of  projects  is  too  variable  to 
establish  firm  limits  on  length.  Your 
application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition. 
We  recommend  that  you  address  all  of 
the  selection  criteria  in  a  'Technical 
Narrative"  of  no  more  than  twenty-five 
pages  in  length.  Supporting 
documentation  may  be  included  in 
appendices  to  the  Technical  Narrative. 
Some  examples: 

(1)  Staff  qualifications.  These  should 
be  brief.  They  should  include  the 
person's  title  and  role  in  the  proposed 
project  and  contain  only  information 
about  his  or  her  qualifications  that  are 
relevant  to  the  proposed  project. 
Qualifications  of  consultants  and 
advisory  council  members  should  be 
provided  and  be  similarly  brief. 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project 

(3)  Copies  of  evaluation  instruments 
proposed  to  be  used  in  the  project  in 
instances  where  such  instruments  are 
not  in  general  use. 

Q.  How  can  I  be  sure  that  my 
application  is  assigned  to  the  correct 
competition? 

A.  Applicants  should  clearly  indicate 
in  Block  10  of  the  face  page  of  their 
application  (Standard  form  424)  the 
CFT)A  number — and  letter,  if  any — and 
the  title  of  the  program  representing  the 
competition  in  which  the  application 
should  be  considered.  If  this  information 
is  not  provided,  your  application  may 
inadvertently  be  assigned  and  reviewed 
under  a  different  competition  from  the 
one  you  intended. 


Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  original  copies 
of  unsuccessful  applications.  Thus, 
applicants  should  retain  at  least  one 
copy  of  the  application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
comments  will  be  mailed  to 
unsuccessful  applicants. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  pertaining  to  the  specific 
program  competition  for  which  the 
application  is  prepared.  In  each 
instance,  a  table  of  contents  and  a  one- 
page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 
the  proposed  project  generally  enhances 
the  review  of  the  application. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.).  Because  we  may 
request  the  principal  investigator  or 
director  of  funded  projects  to  attend  an 
annual  staff  development  meeting,  you 
may  also  wish  to  include  a  trip  to 
Washington,  DC  in  the  travel  budget. 
Travel  to  conferences  is  sometimes 
allowed  when  it  is  for  purposes  of 
dissemination. 

Q.  If  my  application  receives  high 
scores  from  the  reviewers,  does  that 
mean  that  I  will  receive  funding? 

A.  Not  necessarily.  It  is  often  the  case 
that  the  number  of  applications  scored 
highly  by  the  reviewers  exceeds  the 
dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  all  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
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feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  If  my  application  is  successful  can  I 
assume  I  will  get  the  estimated/ 
projected  budget  amounts  in  subsequent 
years? 

A.  No.  The  estimate  for  subsequent 
year  project  costs  is  helpful  to  us  for 
planning  purposes  but  it  in  no  way 
represents  a  commitment  for  a 
particular  level  of  funding  in  subsequent 
years.  Grantees  having  a  multi-year 
project  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  new  budget 
year  of  the  project. 

Q.  What  is  a  cooperative  agreement 
and  how  does  it  differ  from  a  grant? 

A.  A  cooperative  agreement  is  similar 
to  a  grant' in  that  its  principal  purpose  is 
to  provide  assistance  for  public  support 
as  authorized  by  a  Federal  statute.  A 
cooperative  agreement  differs  from  a 
grant  because  of  the  substantial 
involvement  anticipated  between  the 
Department  of  Education  and  the 
recipient  during  the  performance  of  the 
contemplated  activity. 

Q.  Is  the  procedure  for  applying  for  a 
cooperative  agreement  different  from 
the  procedure  for  applying  for  a  grant? 

A.  No.  If  the  Department  of  Education 
determines  that  a  given  award  should  be 


made  by  a  cooperative  agreement  rather 
than  a  grant,  the  applicant  will  be 
advised  at  the  time  of  negotiation  of  any 
special  procedures  that  must  be 
followed. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B,  "Assurances — 
Non-Construction  Programs."  simply 
state  in  writing  that  you  are  meeting  a 
prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not.  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Govenunent  Printing  Office. 
Washington,  DC  20402.  Telephone:  (202) 
783-3238.  When  requesting  copies  of 
regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  material 
referenced  in  this  notice  should  be 
referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational 
Education  Act,  Public  Law  98-^24. 

(2)  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  79,  80,  81,  or  85. 

(3)  Office  of  Vocational  and  Adult 
Education,  Department  of  Education. 
Part  408  (Bilingual  Vocational  instructor 
Training  Program),  Part  410  (Indian  and 
Hawaiian  Natives  Program),  Part  411 
(Demonstration  Centers  for  the 
Retraining  of  Dislocated  Workers),  or 
Part  412  (Cooperative  Demonstration 
Program). 

Q.  What  is  the  significance  of  the 
Notice  of  Final  Priority,  Required 


Activities,  and  Selection  Criteria  for  the 
Cooperative  Demonstration  Program 
(High  Technology)? 

A.  The  regulations  at  34  CFR 
75.103(c)(3)  specify  'Jiat  the 
establishment  of  an  absolute  priority  for 
a  program  means  that  only  applications 
that  meet  the  absolute  priority  will  be 
considered  for  funding.  For  the 
Cooperative  Demonstration  Program 
(High  Technology)  the  absolute  priority 
consists  of  three  parts — training  for  high 
technology  occupations,  cooperation 
between  the  private  sector  and  public 
agencies  in  vocational  education,  and  a 
prohibition  on  the  use  of  Federal  funds 
to  cover  the  costs  of  equipment  used  for 
project  activities.  In  order  to  l>e 
considered  for  funding  under  this 
program,  an  application  must  meet  all 
three  parts  of  the  absolute  priority. 
Additionally,  apphcants  are  required  to 
submit  at  least  three  written 
assurances — one  regarding  a  planned 
national  evaluation  study  of  funded 
projects  and  others  from  each  public 
agency  in  vocational  education  and 
each  private  sector  entity  participating 
in  the  planning  and  operation  of  the 
proposed  project — as  part  of  their 
applications.  Any  application  that  does 
not  meet  all  three  parts  of  the  absolute 
priority  and  contain  the  written 
assurances  described  above  will  be 
designated  "ineligible"  and  will  be 
returned  to  the  applicant 
|FR  Doc.  89-13147  Filed  6-7-89:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Cooperative  Demonstration  Program 

agency:  Department  of  Education. 
action:  Notice  of  Hnal  priority,  required 
activities,  and  selection  criteria  for 
grants  to  be  made  in  fiscal  year  1990. 

summary:  The  Secretary  of  Education 
establishes  an  absolute  priority  for  a 
grant  competition  (for  awards  to  be 
made  in  early  fiscal  year  1990  using 
fiscal  year  1989  funds)  under  the 
Cooperative  Demonstration  Program. 
Under  the  priority,  funds  will  be 
reserved  for  applications  proposing  to 
conduct  high  technology  training 
projects  in  vocational  education  that 
involve  cooperation  between  the  private 
sector  and  public  agencies  in  vocational 
education.  The  Secretary  will  also 
require  applicants  to  submit  certain 
written  assurances,  as  described  under 
the  Activities  section  of  this  priority,  as 
part  of  their  applications  for  this 
program  and  to  prohibit  the  use  of 
Federal  funds  to  cover  the  costs  of 
equipment  used  for  project  activities. 
Lastly,  the  Secretary  will  use  new 
selection  criteria  in  evaluating 
applications  submitted  for  this 
competition  only. 

EFFECTIVE  DATE;  The  provisions  in  this 
notice  take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date,  call  or  write  the 
Department  of  Education  contact 
persons.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Miller  or  Richard  F.  DiCola. 
Program  Improvement  Branch,  Division 
of  National  Programs,  Office  of 
Vocational  and  Adult  Education  (Room 
4512.  Switzer  Building),  400  Maryland 
Avenue.  SW.,  Washington.  DC  20202- 
7242.  Telephone  (202)  732-2428  or  732- 
2362. 
SUPPLEMENTARY  INFORMATION: 

Program  Information 

Recent  data  compiled  by  the  Bureau 
of  Labor  Statistics  indicate  faster  than 
average  growth  in  the  demand  for 
skilled  technicians  in  high  technology 
fields  through  the  year  2000.  The  data 
also  indicate  that  these  emerging 
technologies  will  demand  the  efficiency 
and  flexibility  of  a  well-trained  work 
force. 

High  technology  training  can  be 
conducted  most  effectively  with  the 
active  involvement  and  cooperation  of 
the  private  sector.  Effective  partnerships 
between  the  private  sector  and  public 


agencies  in  vocational  education  are  an 
important  aspect  of  the  Cooperative 
Demonstration  Program  which  is 
designed,  in  part,  to  demonstrate  ways 
in  which  public  agencies  in  vocational 
education  and  the  private  sector  can 
work  together  to  assist  students  to 
attain  the  advanced  level  of  skills 
neaded  to  make  the  transition  from 
school  to  work. 

On  February  14, 1989,  the  Secretary 
published  a  notice  of  proposed  priority, 
required  activities,  and  selection  criteria 
for  the  Cooperative  Demonstration 
Program  (High  Technology)  in  the 
Federal  Register  (54  FR  6846). 

There  are  no  changes  between  the 
proposed  notice  and  this  final  notice. 

Analysis  of  Comments  and  Change* 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  required  activities,  and 
selection  criteria,  eight  parties  submitted 
comments  on  the  proposed  notice.  An 
analysis  of  the  comments  follows: 

Cost-Sharing  Requirement 

Comments:  One  commenter  stated 
that  under  some  Federal  legislation 
schools  are  prohibited  from  using 
industry  contributions  in  the  form  of 
equipment,  curriculum  material,  and 
staff  time  as  a  match  for  Federal  dollars. 
The  commenter  urged  the  Department  to 
allow  industry  contributions  to  be  used 
as  a  match. 

Discussion:  Although  some  Federal 
statutes  contain  the  prohibition 
described  by  the  commenter,  the  Carl  D. 
Perkins  Vocational  Education  Act  does 
not  impose  such  a  prohibition  on  the 
Cooperative  Demonstration  Program. 
Further,  the  regulations  for  the 
Cooperative  Demonstration  Program  (34 
CFR  412.40)  permit  the  use  of  cash  or  in- 
kind  contributions  (including  third  party 
in-kind  contributions),  i.e.,  the  fair 
market  value  of  facilities,  overhead, 
personnel,  and  equipment.  While  the 
notice  of  proposed  priority,  required 
activities,  and  selection  criteria 
proposed  prohibiting  the  use  of  Federal 
funds  to  cover  the  cost  of  equipment 
used  for  project  activities,  the  notice 
specifically  proposed  allowing  any 
necessary  equipment  costs  (including 
those  contributed  by  industry)  to  be 
counted  toward  the  cost-sharing 
requirement  for  this  program. 

Changes:  None. 

Prohibition  on  Using  Federal  Funds  for 
Equipment 

Comments:  Four  commenters  argued 
against  the  proposal  to  prohibit  the  use 
of  Federal  funds  to  cover  the  costs  of 
equipment  used  for  project  activities. 
Three  of  the  commenters  noted  that 


such  a  prohibition  seemed  inconsistent 
with  the  priority  for  training  persons  for 
high  technology  occupations.  Two  of  the 
commenters  suggested  that  the  proposal 
might  discourage  smaller  institutions  or 
those  that  have  not  already  made 
investments  in  high  technology 
equipment  from  submitting  applications 
to  the  program.  Two  of  the  commenters 
proposed  alternatives  to  the  total  ban  on 
using  Federal  funds  for  equipment 
within  the  following  limitations: 

(1)  That  Federal  funds  for  equipment 
be  limited  to  a  percentage  of  total 
project  costs;  and 

(2)  That  proposed  Federal  funds  for 
equipment  be  matched  at  least  fifty-fifty 
with  in-kind  contributions  of  equipment 
by  the  training  institution  or  the  private 
sector. 

Discussion:  The  Secretary  does  not 
beheve  that  prohibiting  the  use  of 
Federal  funds  to  purchase  (or  lease] 
equipment  is  inconsistent  with  the 
priority  to  conduct  high  technology 
training  projects. 

Since  the  primary  purpose  of  this 
competition  is  to  focus  on  training,  the 
most  efficient  and  effective  use  of  these 
funds  is  to  promote  training  that  will 
help  students  enter  the  job  market.  If 
Federal  funds  were  to  be  used  to 
purchase  (or  lease)  equipment,  the 
intended  purpose  of  the  competition 
would  be  diminished.  This  priority 
notice  will  help  ensure  that  the  funds 
available  are  used  where  they  are  most 
needed — to  train  students. 

It  is  not  the  intent  of  the  priority 
notice  to  exclude  smaller  institutions  or 
those  that  have  not  already  made 
investments  in  high  technology 
equipment  from  submitting  applications. 
Nor  is  it  the  intent  of  the  priority  notice 
to  help  institutions  develop  their  own 
capabilities  to  work  in  an  area  of  high 
technology.  The  intended  purpose, 
rather,  is  to  demonstrate  the  training  of 
students  to  become  skilled  workers  or 
technicians  in  high  technology 
occupations. 

One  of  the  responsibilities  of  a 
partnership  under  this  priority  notice  is 
to  address  the  needs  of  new  and 
changing  technologies  in  the  work  place 
by  sharing  resources  and  searching  for 
ways  to  improve  training  to  meet  their 
needs.  Purchasing  (or  leasing), 
maintaining,  and  upgrading  of  high 
technology  equipment  is  an  ongoing 
commitment  and  responsibility  that  is 
best  met  by  the  local  partnership  rather 
than  the  Federal  Government. 

The  Secretary  feels  the  use  of  Federal 
funds  for  equipment  purchases  (or 
leases)  based  on  a  percent  of  the  total 
project  cost  and  on  in-kind  matching 
contributions  as  suggested  by  two 
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commenters  is  not  a  feasible  alternative. 
Cooperative  Demonstration  projects 
must  be  capable  of  wide  replication.  If 
Federal  funds  are  used  to  purchase  (or 
lease)  equipment,  the  possibilities  for 
replication  become  somewhat  limited. 
The  Secretary  believes  it  is  therefore 
necessary  to  prohibit  the  use  of  Federal 
funds  for  equipment  purchase  (or  lease) 
if  project  replication  is  to  be  more 
widely  possible  and  if  there  is  to  be 
improved  accountability  for  the  use  of 
Federal  funds  for  the  direct  training  of 
students. 
Changes:  None. 

Scope  of  "High  Technology 
Occupations" 

Comments:  Two  commenters 
suggested  that  the  intended  areas  of 
high  technology  be  expanded  to  include: 
(1)  Crafts  (specifically  those  in  the 
construction  field  that  are  traditional  in 
nature  but  changing  due  to  technological 
advances),  and  (2)  emerging  high 
technology  areas  such  as  health  care, 
retailing,  and  the  food  service  industry. 

Discussion:  The  term  "high 
technology."  as  defined  in  34  CFR 
400.4(b)  of  the  regulations,  means  "state- 
of-the-art  computer,  microelectronic, 
hydraulic,  pneumatic,  laser,  nuclear, 
chemical,  telecommunication,  and  other 
technologies  being  used  to  enhance 
productivity  in  manufacturing, 
communication,  transportation, 
agriculture,  mining,  energy,  commercial, 
and  similiar  economic  activity,  and  to 
improve  the  provision  of  health  care." 

The  Secretary  believes  that  this 
definition  is  broad  enough  to  include 
most  of  the  areas  specified  by  the 
commenters. 

Changes:  None. 

High  Technology  Priority  will 
Discourage  Small,  Rural  Educational 
Institutions  from  Applying 

Comments:  One  commenter  asserted 
that  high  technology  businesses  are 
concentrated  in  large  population  areas 
of  the  country  and  that  this  would 
exclude  small,  rural  educational 
institutions  from  the  opportunity  to 
submit  applications  under  this 
competition. 

Discussion:  The  Secretary  agrees  that 
high  technology  businesses  tend  to  be 
concentrated  in  urban  areas,  but  does 
not  agree  that  this  would-exclude  rural 
educational  institutions  from  applying 
for  program  funds.  Of  the  thirty-six 
grants  awarded  under  last  year's 
competition  under  this  program,  at  least 
four  are  conducting  high  technology 
projects  in  rural  areas.  Two  of  these 
grantees  are  small  community  colleges. 

Changes:  None. 

Designating  the  Military  and  Publicly 
Funded  Institutions  as  "Private  Sector" 
is  Inappropriate 

Comments:  One  commenter  was 


concerned  that  designating  the  military 
and  publicly  funded  institutions  as 
"private  sector"  would  work  to  the 
disadvantage  of  applicants  who  are  not 
located  near  those  installations.  The 
commenter  wants  consideration  g'ven  to 
projects  that  could  demonstrate 
effective  use  of  small  to  mid-size 
employment  sites. 

Discussion:  The  priority  calling  for 
cooperation  between  the  private  sector 
and  public  agencies  in  vocational 
education  is  intended  to  be  viewed  not 
so  much  as  a  partnership  between 
private  and  public  sector  entities  as  it  is 
a  partnership  between  employers  and 
educational  agencies,  institutions  and 
organizations.  Although  the  military  and 
other  publicly  funded  institutions  would 
not  ordinarily  be  considered  "private 
sector"  entities,  they  are  major 
employers  and.  in  some  areas, 
particularly  where  high  technology 
training  is  concerned,  are  the  only 
employers  with  whom  a  public  sector 
entity  could  form  a  suitable  partnership 
for  the  purposes  of  this  competition. 

While  the  designation  of  the  military 
and  publicly  funded  institutions  as 
"private  sector"  makes  the  priority  more 
inclusive  than  exclusive,  it  in  no  way 
provides  an  advantage  to  applicants 
involved  in  partnerships  with  large 
employers.  Rather,  the  designation  only 
makes  provision  for  treating  the  military 
and  publicly  funded  institutions  as 
partners  in  a  proposed  project.  The 
Secretary  is  interested  in  fiuiding  a 
variety  of  approaches,  and  therefore 
encourages  applications  involving 
partnerships  with  large,  mid-size,  and 
small  employers. 

Changes:  None. 

Selection  Criteria 

Comment  One  commenter  was 
concerned  that  no  apparent  special 
consideration  is  given  to  areas  that  have 
a  critical  economic  development  need  or 
to  populations  to  be  served  or  retrained. 

Discussion:  The  Secretary  feels  that 
the  components  of  the  evaluation 
criterion  "Need"  adequately  address 
these  concerns.  Item  (a),  (2),  (iii) 
addresses  the  area  of  critical  economic 
need  as  it  relates  to  activities  regarding 
local,  regional  or  State  economic 
development.  Item  (a),  (2),  (iv)  addresses 
the  vocational  training,  services/re- 
training to  be  provided  to  individuals  to 
meet  occupational  needs.  Since  specific 
populations  are  not  part  of  the  priority, 
it  is  not  necessary  for  them  to  be 
identified  in  the  evaluation  criteria. 

Changes:  None. 

Emphasize  Certain  Industries 

Comments:  One  commenter  suggested 
that  the  high  technology  priority  should 
give  special  emphasis  to  industries  that 
are  significantly  affected  by  foreign 
coipoetition. 


Discussion:  Although  the  Secretary 
recognizes  that  some  industries  that  are 
significantly  a^ected  by  foreign 
competition  are  experiencing 
difficulties,  he  feels  that  there  are  other 
major  problem  areas  of  equal  concern. 
Because  of  the  varied  problems  affecting 
the  workplace,  the  Secretary  believes 
that  this  priority  should  remain  broad 
enough  to  address  as  many  problems  as 
possible,  including  the  problems  of 
industries  affected  by  foreign 
competition. 

Changes:  None. 

Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  establishes  an 
absolute  priority  for  the  fiscal  year  1990 
grant  competition  under  the  Cooperative 
Demonstration  Program  for  projects  that 
focus  on  high  technology  training  efforts 
that  are  also  models  of  cooperation 
between  the  private  sector  and  public 
agencies  in  vocational  education.  In 
order  to  maximize  the  use  of  Federal 
fimds  for  the  direct  training  of  students 
and  to  enhance  project  replicability.  the 
Secretary  prohibits  the  use  of  Federal 
funds  to  purchase  or  lease  equipment  to 
conduct  project  activities.  Any 
necessary  equipment  costs  may  be 
counted  toward  the  cost-sharing 
requirement  for  this  program. 

Specifically,  the  Secretary  supports 
projects  that — 

(1)  Train  persons  to  l)ecome  skilled 
workers  or  technicians  in  high 
technology  occupations  (including 
providing  related  instruction  to 
individuals  undergoing  apprenticeship 
training)  or  to  become  skilled  workers  or 
technicians  involved  in  the  production, 
installation,  operation,  and  maintenance 
of  high  technology  equipment,  systems, 
and  processes: 

(2)  Are  examples  of  successful 
cooperation  between  the  private  sector 
(including  employers,  consortia  of 
employers,  labor  organizations,  building 
trade  councils,  and  other  private 
agencies,  organizations,  and 
institutions)  and  public  agencies  in 
vocational  education  (including  State 
and  local  educational  agencies,  public 
postsecondary  educational  institutions, 
public  institutions  of  higher  education, 
and  dther  public  agencies,  organizations, 
and  institutions).  For  the  purpose  of  this 
competition  the  military  and  publicly 
funded  laboratories  are  considered 
employers  that  could  be  used  as  private 
sector  partners  in  a  proposed  project; 
and 

(3)  Expend  no  Federal  funds  for 
equipment,  as  defined  in  34  CFR  74.132. 

Activities 

In  support  of  this  priority,  an 
applicant  is  required  to  submit,  as  part 
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of  its  application,  a  written  assurance 
that  it  will  cooperate,  if  selected,  with  a 
planned  national  evaluation  study  of 
projects  funded  under  this  competition. 

An  applicant  is  also  required  to 
submit,  as  part  of  its  application,  written 
assurances  from  each  public  agency  in 
vocational  education  and  each  private 
sector  entity  that  they  will  participate  in 
the  planning  and  operation  of  the 
proposed  project  as  described  in  the 
application. 

Criteria  for  Evaluation  of  Applkations 

For  the  Fiscal  Year  1990  grant 
competition  under  the  Cooperative 
Demonstration  Program,  the  Secretary 
win  use  the  following  selection  criteria 
and  assign  points  to  the  selection 
criteria  as  indicated: 

(a)  Need.  (15  points)  (1)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  need  for  and  the 
soundness  of  the  rationale  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  the  need  for 
the  proposed  project: 

(ii)  Specific  evidence  of  the  need  for 
the  project; 

(iii)  A  description  of  any  ongoing  and 
planned  activities  in  the  community 
relative  to  the  need,  including,  if 
appropriate,  the  relationship  of  any 
local,  regional  or  State  economic 
development  plan; 

(iv]  Evidence  that  demonstrates  the 
vocational  training  to  be  provided  is 
designed  to  meet  ciurent  and  projected 
occupational  needs; 

(v)  A  clear  statement  of  what  the 
project  seeks  to  demonstrate;  and 

(vi)  Evidence  that  the  project  is  likely 
to  serve  as  a  model  in  the  future. 

(b)  Plan  of  Operation.  (25  points)  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 


(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(c)  Quality  of  Key  Personnel  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualiHcations  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)(i)  and  (ii) 
will  commit  to  the  project  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  flelds  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  Cost  Effectiveness.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  has  an  adequate  budget  and 
is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  Plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan  for  the  project,  including 
the  extent  to  which — 

(1)  The  plan  includes  activities  during 
the  formative  stages  of  the  project  to 
help  to  guide  and  improve  the  project,  as 
well  as  a  final  evaluation  that  includes 
summary  data  and  recommendations; 
and 

(2)  The  plan  includes,  at  a  minimum,  a 
description  of  the  participant  data  to  be 
collected  based  on  the  project 
objectives;  tracking  and  follow-up  of 
progress  by  all  project  participants 
throughout  the  project  period:  and 
outcomes  measures  to  be  used  for  each 
objective. 

(f)  Adequacy  of  Resources.  (5  points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 


that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  the 
applicant  plans  to  use  are  adequate, 
(g)  Private  Sector  Involvement.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Private  sector  involvement  in  the 
planning  of  the  project;  and 

(ii)  Private  sector  involvement  in  the 
operation  of  the  project. 

(h)  Employment  Opportunities.  (5 
points)  The  Secretary  looks  for 
information  and  documentation  of  the 
extent  to  which  trainees,  upon 
completion  of  their  training,  will  be 
either  employed  in  jobs  related  to  their 
training  or  enrolled  in  postsecondary 
vocational  education  programs  related 
to  the  training  received  during  the 
project.  Acceptable  documentation 
includes  letters  of  commitment  from 
employers  to  hire  training  completers  or 
descriptions  of  postsecondary 
vocational  education  programs  that 
would  be  appropriate  for  subsequent 
training. 

(i)  Dissemination.  (10  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  that  the 
applicant  has  an  effective  and  efficient 
plan  for  disseminating  information 
about  the  demonstration  project, 
including  the  results  of  the  project  and 
any  specialized  materials  developed  by 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(ii)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available: 

(iii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project: 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project;  and 

(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local.  State 
or  national  level. 
(Authority:  20  U.S.C.  2411) 
Dated:  May  17. 1989. 
Lauro  F.  Cavazos, 
Secretary  of  Education. 
jFR  Doc.  89-13148  Filed  6-7-89:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  785,  786,  and  787 
RIN  1S50-AA19 

National  Dfffualon  Natwork 

AOENCV:  Department  of  Education. 
ACnON:  Final  regulations. 

tUMMARV:  The  Secretary  amends  the 
regulations  for  the  National  Diffusion 
Network.  These  amendments  implement 
this  program  as  reauthorized  in  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Amendments). 

imcnvi  DATi:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

RM  RiirrMCR  INPOfHMATION  COHTACT: 
Dr.  Lee  E.  Wickline,  U.S.  Department  of 
Education,  Programs  for  the 
Improvement  of  Practice,  555  New 
Jersey  Avenue,  NW.,  Room  510, 
Washington,  DC  20208-5645.  Telephone: 
(202)  357-4J134. 

SU^PUMCNTARV  INTOIIMATION:  The 

National  Diffusion  Network  (NDN) 
supports  efforts  to  recognize  and  further 
excellence  in  education,  including  the 
nationwide  dissemination  of  exemplary 
education  programs.  These  are  programs 
that  have  been  developed  at  the  local 
level  by  classroom  teachers  and  other 
practitioners  with  funds  provided  by  a 
variety  of  sources  including  school 
districts,  private  businesses  and 
foundations,  colleges  and  universities, 
State  educational  agencies  and  other 
Federal  programs.  After  field  testing  and 
evaluation,  again  at  the  local  level,  these 
programs  have  been  validated  by 
several  different  procedures  established 
by  the  Department.  Once  programs  have 
been  validated,  they  are  considered  part 
of  the  NDN.  The  developers  of  validated 
programs  may  compete  fur  funding  by 
the  NDN  to  operate  as  Developer 
Demonstrator  projects  to  disseminate 
specific  exemplary  education  programs 
nationwide,  or  as  Dissemination  Process 
projects  for  nationwide  dissemination  of 
information,  instructional  materials  and 
services  about  content  areas,  bodies  of 
research  or  fields  of  professional 
development. 

On  October  6, 1988  the  Secretary 
published  a  notice  of  proposed 


rulemaking  (NPRM)  for  the  NDN  in  the 
Federal  Renter  at  53  FR  39406. 

A  discussion  of  major  issues  was 
included  in  the  NPRM  on  page  39406. 
The  Secretary  has  made  several  changes 
to  certain  of  the  selection  criteria  for 
Developer  Demonstrator  and 
Dissemination  Process  projects  in  the 
fmal  regulations.  The  points  assigned  to 
the  criteria  "Innovative  approach  of 
exemplary  education  program"  in 
§S  786.21  and  787.21  have  been  reduced. 
In  addition,  the  wording  in  these  criteria 
and  in  the  criteria  "Accuracy  of 
exemplary  education  program,  in 
§S  786.22  and  787.  22  has  been  changed 
to  provide  that  the  Secretary  will 
review,  in  addition  to  a  representative 
sample  of  an  exemplary  education 
program's  instructional,  classroom  or 
curriculum  materials,  a  description  of 
the  exemplary  education  program 
including  a  description  of  the  training 
that  would  be  provided  to  install  the 
program  in  new  settings.  Corresponding 
changes  have  been  made  to  §§  786.10 
and  787.10,  "What  information  and 
materials  must  an  applicant  submit  to 
apply  for  an  award?",  §§  786.20  and 
787.20,  "How  does  the  Secretary 
evaluate  an  application?",  and  the 
criteria  in  §§  786.23  and  787.23,  "Plan  of 
operation".  A  discussion  of  these 
changes  appears  in  the  Analysis  of 
Comments  and  Changes  section  of  this 
preamble. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  forty-three 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain. 

Selection  criterion — innovative 
approach  of  exemplary  education 
program  (§§  786.21  and  787.21)  and 
Selection  criterion — accuracy  of 
exemplary  education  program  (§§  786.22 
and  787.22). 

Definitions  of  Terms  in  Selection 
Criteria 

Comments:  Some  commenters 
suggested  that  several  terms  in  the 
selection  criteria  be  defmed.  Sections 
786.21  and  787.21  provide  that  the 
Secretary  determines  the  extent  to 
which  an  exemplary  education 
program's  approach  is  "innovative." 
Sections  786.22  and  787.22  provide  that 
the  Secretary  determines  the  extent  to 
which  an  exemplary  education  program 
is  "accurate"  and  "up-to-date." 


Discussion:  The  extent  to  which  a 
program  is  accurate  and  up-to-date  and 
represents  an  innovative  approach  can 
be  determined  only  within  the  context  of 
the  subject  or  content  area,  or  the 
specific  area  of  staff  development 
addressed  by  the  program.  "The 
Secretary  believes  that  deflnitions  of 
those  terms  would  have  to  be  so  broad 
and  vague  as  to  be  useless.  However,  in 
preparing  a  grant  application,  an 
applicant  has  an  opportunity  to 
establish  a  context,  and  provide 
information  to  assist  reviewers  in 
determining  the  extent  to  which  a 
program  uses  an  innovative  approach 
and  is  accurate  and  up-to-date. 

Changes:  None. 

Review  of  Program  Materials 

Comments:  Many  commenters 
suggested  that  for  both  Developer 
Demonstrator  and  Dissemination 
Process  projects,  the  Secretary  should 
not  review  the  instructional,  classroom 
and  curriculum  materials  used  by  an 
exemplary  education  program  without 
also  reviewing  other  components  of  the 
program  such  as  a  description  of 
training  provided  to  program 
participants. 

Discussion:  The  Secretary  recognizes 
that  materials  are  only  one  component 
of  an  exemplary  education  program  and 
that  it  would  be  appropriate  to  review 
other  components  of  a  program  in 
determining  whether  the  program  is 
innovative  and  accurate. 

Changes:  Sections  786.21  and  786.22, 
and  787.21  and  787.22  have  been 
changed  to  provide  that  in  addition  to 
reviewing  the  instructional,  classroom 
and  curriculum  materials,  the  Secretary 
reviews  a  description  of  the  program, 
including  a  description  of  the  training 
provided.  Corresponding  changes  have 
been  made  to  §§  786.10  and  787.10. 
"What  information  and  materials  must 
an  applicant  submit  to  apply  for  an 
award?"  and  §§  786.20  and  787.20,  "How 
does  the  Secretary  evaluate  an 
application?"  The  description  of  training 
formerly  required  under  §§  786.21  and 
787.21  "Plan  of  operation,"  (now 
redesignated  §§  786.23  and  787.23)  has 
been  deleted  from  those  sections. 

Allocation  of  Points  for  Selection 
Criteria 

Comments:  Several  commenters 
suggested  that  undue  weight  was  given 
to  the  new  selection  criteria.  Innovative 
approach  of  exemplary  education 
program  (§§  786.21  and  787.21),  and 
Accuracy  of  exemplary  education 
program  (§§  786.22  and  787.22),  because 
the  two  criteria  combined  would  equal 
almost  one  third  of  the  total  available 
points  for  a  grant  application.  They 
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suggested  that  this  would  place  too 
great  an  emphasis  on  these  criteria  as 
compared  to  other  aspects  of  a  grant 
application  and  that  the  points  allocated 
to  these  sections  should  be  reduced. 

Discussion:  The  Secretary  believes 
that  the  selection  criteria  mandated  in 
the  Amendments  should  be  of  prime 
importance  in  reviewing  grant 
applications. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Education  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  785,  786 
and  787 

Dissemination,  Education. 
Educational  research,  Grant  programs — 
education,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  21. 1989. 
Lauio  F.  Cavazos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

number:  84.073 — ^National  Diffusion  Network) 

The  Secretary  amends  Parts  785.  786, 
and  787  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  785— NATIONAL  DIFFUSION 
NETWORK:  GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  785  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  2962,  unless  otherwise 
noted. 

2.  Section  785.5(b)  is  amended  by 
removing  the  definitions  of 
"Dissemination  Review  Approval"  and 
"Program  Significance  Panel",  adding,  in 
alphabetical  order,  a  definition  of  "Joint 
Dissemination  Review  Panel",  and 
revising  the  definitions  of  "Exemplary 
education  program"  and  "Program 
Effectiveness  Panel"  to  read  as  follows: 

§785.5    Wttat  definitions  apply? 

***** 

(b)  *  *  * 

"Exemplary  education  program" 
means  a  program,  product,  practice,  or 
Dissemination  Process  that  has  Program 
Effectiveness  Panel  approval. 

"Joint  Dissemination  Review  Panel" 
or  "JDRP"  means  the  Panel  that  was 
convened  by  the  Secretary  to  approve 
exemplary  education  programs  and  that 
was  the  predecessor  to  the  Program 
Effectiveness  Panel. 
***** 

"Program  Effectiveness  Panel"  or 
"PEP"  means  a  panel  of  experts  in  the 
evaluation  of  education  programs  and  in 
other  areas  of  education,  at  least  two- 
thirds  of  whom  are  not  Federal 
employees,  who  are  appointed  by  the 
Secretary,  and  who  review  and  assign 
scores  to  programs  according  to  the 
criteria  in  §  §  786.12  or  787.12. 


PART  786— NATIONAL  DIFFUSION 
NETWORK:  DEVELOPER 
DEMONSTRATOR  PROJECTS 

3.  The  authority  citation  for  Part  786  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  2962.  unless  otherwise 
noted. 

4.  The  table  of  contents  for  Part  786  is 
amended  by  revising  Subparts  B,  C,  and 
D  to  read  as  follows: 


Subpart  B— How  Does  Orte  Apply  tor  an 
Award? 

786.10  What  information  and  materials  must 
an  applicant  submit  to  apply  for  an 
award? 

786.11  What  must  an  applicant  submit  for 
review  by  the  PEP? 

786.12  How  does  the  PEP  review  a  program, 
product,  or  practice? 

786.13  How  is  PEP  approval  granted? 

786.14  How  long  does  PEP  approval  last? 

786.15  How  long  does  JDRP  approval  last? 

786.16  What  activities  must  an  applicant 
propose  to  carry  out  if  it  receives  an 
award? 


SubfMrt  C— How  Does  the  Secretary  Make 
an  Award? 

786.20  How  does  the  Secretary  evaluate  an 
application? 

786.21  Selection  criterion — innovative         . 
approach  of  exemplary  education 
program.  (15  points) 

786.22  Selection  criterion — accuracy  of 
exemplary  education  program.  (15 
points) 

786.23  Selection  criterion — plan  of 
operation.  (25  points) 

786.24  Selection  criterion— quality  of  key 
personnel.  (20  points) 

786.25  Selection  criterion — budget  and  cost- 
effectiveness.  (5  points) 

786.26  Selection  criterion — evaluation  plan. 
(10  points) 

786.27  Selection  criterion — adequacy  of 
resources.  (5  points) 

786.28  Selection  criterion — monitoring  plan. 
(5  points) 

786.29  What  additional  criteria  exist  for 
new  awards? 

786.30  What  additional  criteria  exist  for 
continuation  awards? 

Sulspart  D— Wtiat  Conditions  Must  Be  Met 
t>y  ttte  Recipient  of  an  Award? 

786.31  What  disclaimers  are  required  on 
printed  materials? 

786.32  What  are  a  recipient's 
responsibilities  for  serving  students 
enrolled  in  nonprofit  private  schools? 

*         «         •         *         * 

5.  Section  786.2  is  amended  by 

revising  paragraphs  (a)(1)  and  (b)  and 
the  authority  citation  to  read  as  follows: 

$786^    Whoisettgiiileforanaward? 

(a)  •  *  * 

(1)  Any  public  or  nonprofit  private 
agency,  organization,  or  institution  that 
has  developed  a  program,  product,  or 
practice  that  has  Program  Effectiveness 
Panel  approval  or  JDRP  approval  and 
that  is  in  use  in  a  site  that  can  be  visited 
may  apply  for  a  new  Developer 
Demonstrator  award. 
***** 

(b)  Any  Developer  Demonstrator 
grantee,  otherwise  eligible  to  apply  for  a 
continuation  award,  may  apply  for  the 
continuation  award  even  if  either  the 
PEP  approval  period  or  the  JDRP 
approval  period  has  expired. 

(Authority:  20  U.S.C.  2962) 

6.  Section  786.3  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§786.3    What  priorities  may  the  Secretary 
establish? 

***** 

(b)  *  *  * 

(3)  History,  geography,  and  civics. 

***** 

7.  Section  786.10  is  revised  to  read  as 
follows: 
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S7M.10    Whirt  Inf onnation  and  nwtariato 
must  an  applicant  submit  to  spply  for  an 
award? 

To  apply  for  an  award,  an  applicant 
shall  submit  a  description  of  the 
exemplary  education  program, 
including— 

(a)  A  description  of  training  required 
to  install  the  exemplary  education 
program  in  new  settings;  and 

(b)  A  representative  sample  of  the 
instructional,  classroom,  or  curriculum 
materials  of  the  exemplary  education 
program  that  would  be  disseminated  by 
the  project. 

(Authority:  20  U.S.C.  2962) 
S78«.12    [Rsmovsd] 

(786.11    [R«dMignatsdss9  78«.l2] 

8.  Section  786.12  is  removed  and 

{  786.11  is  redesignated  as  {  786.12.  and 
the  section  heading  is  amended  by 
revising  "Program  Effectiveness  Panel" 
to  read  "PEP". 

9.  A  new  S  786.11  is  added  to  read  as 
follows: 

9  786.1 1    WlMt  must  an  applicant  submit 
for  rsvisw  by  ttw  PEP? 

For  PEP  review  of  a  program,  product, 
or  practice,  an  applicant  shall  submit  to 
the  Secretary  qualitative  or  quantitative 
evidence  of  the  effectiveness  of  the 
program,  product^or  practice. 

(Authority:  20  U.S.C.  2962) 

10.  Section  786.13  is  revised  to  read  as 
follows: 

9  786.13    How  is  PEP  spprovsl  granted? 

PEP  approval  is  granted  if  the  PEP  has 
given  the  program,  product,  or  practice  a 
score  of  at  least  40  points  for  the 
criterion  in  S  786.12(d)(2]  (Results)  and  a 
total  score  of  at  least  70  points. 

(Authority:  20  U.S.C.  2962) 

11.  Section  786.14  is  revised  to  read  as 
follows: 

9786.14  How  long  doss  PEP  spproval 
last? 

PEP  approval  remains  in  effect  for  six 
years  after  the  date  of  approval. 
(Authority:  20  U.S.C.  2962) 

9786.16    [Rsdssignstsd  from  9  786.15) 

12.  Section  786.15  is  redesignated  as 
S  786.16  and  a  new  S  786.15  is  added  to 
read  as  follows: 

9786.15  How  long  doss  JDRP  approval 
last? 

JDRP  approval  remains  in  effect  for 
six  years  after  the  date  of  approval. 

(Authority:  20  U.S.C.  2962) 

13.  Section  786.20  is  revised  to  read  as 
follows: 


9786.20    How  doss  t»M  Sscrstary  svsluats 
an  application? 

The  Secretary  evaluates  an 
application,  including  the  information 
and  materials  submitted  under  9  786.10 
according  to  the  criteria  in  §9  786.21 
through  786.29. 

(Authority:  20  U.S.C.) 

9786.27    [Rsmovsd] 

99  786.21  tlwough  786.26  snd  9§  786.28 
tttrougb  786.31    [Rsdssignatsd  as 
99  786.23  tttrough  786.32] 

14.  Section  786.27  is  removed, 

99  786.21,  786.22.  786.23,  786.24,  786.25, 
786.26.  786.28,  786.29.  786.30  and  786.31 
are  redesignated  as  §9  786.23,  786.24, 
786.25,  786.26,  786.27,  786.28,  788.29, 
786.30.  786.31  and  786.32  respectively. 

15.  New  S  §  786.21  and  786.22  are 
added  to  read  as  follows: 

9  786.21    Sslsction  critsrion— innovstivs 
approacfi  of  sxsmplary  sducation  program. 
(15  points) 

The  Secretary  reviews  an  application, 
including  the  information  and  materials 
submitted  under  9  786.10  to  determine 
the  extent  to  which  the  program's 
approach  is  innovative. 

(Authority:  20  U.S.C.  2962) 

9  786.22    Sslsction  crttsrion— sccurscy  of 
sxsmplary  sducstlon  program.  (15  points) 

The  Secretary  reviews  an  application, 
including  the  information  and  materials 
submitted  under  9  786.10  to  determine 
the  extent  to  which  the  program  is 
accurate  and  up-to-date. 

(Authority:  20  U.S.C.  2962) 

16.  Redesignated  9  786.23  is  amended 
by  removing  paragraph  (b), 
redesignating  paragraphs  (c),  (d),  and  (e) 
as  paragraphs  (b).  (c),  and  (d) 
respectively,  and  by  adding  a  new 
paragraph  (e)  to  r^d  as  follows: 

9  786.23    Sslsction  crttsrion— plan  of 
opsrstlon.  (25  points) 

***** 

(e)  The  extent  to  which  the  applicant 
proposes  dissemination  strategies 
designed  to  meet  specific  characteristics 
of  its  program;  and 


9786.24  [Amsndsd] 

17.  Redesignated  9  786.24  is  amended 
by  removing  "25"  from  the  section 
heading,  and  replacing  it  with  "20". 

9786.25  (Amsndsd] 

9786.26  [Amsndsd] 

18.  Redesignated  9  786.26  is  amended 
by  removing  "20"  from  the  section 
heading,  and  replacing  it  with  "10". 


9  786.27    [Amsndsd] 

9786.28    [Amsrdsd] 

19.  Redesignated  S  786.28  is  amended 
by  removing  "15"  from  the  section 
heading,  and  replacing  it  with  "5". 

20.  Redesignated  S  786.29  is  revised  to 
read  as  follows: 

9  786.29    What  addttional  crttsria  sxist  for 
nsw  swards? 

In  determining  the  order  of  selection 
under  34  CFR  75.217(d)  for  new 
Developer  Demonstrator  awards,  the 
Secretary  seeks  diversity  of  projects 
funded  under  a  particular  competition  or 
under  this  program. 

(Authority:  20  U.S.C.  2962) 

PART  787— NATIONAL  DIFFUSION 
NETWORK:  DISSEMINATION  PROCESS 
PROJECTS 

21.  The  authority  citation  for  Part  787 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  2962,  unless  otherwise 
noted. 

22.  The  table  of  contents  for  F;:rt  787 
is  amended  by  revising  Subparts  B,  C 
and  D  to  read  as  follows: 


Sut>part  B— How  Does  Ons  Apply  for  an 
Awsrd? 

787.10  What  infonnatlon  and  materials  must 
an  applicant  submit  to  apply  for  an 
award? 

787.11  What  must  an  applicant  submit  for 
review  by  the  PEP? 

787.12  How  does  the  PEP  review  a 
Dissemination  Process? 

787.13  How  is  PEP  approval  granted? 

787.14  How  long  does  PEP  approval  last? 

787.15  How  long  does  )DRP  approval  last? 

787.16  What  activities  must  an  applicant 
propose  to  carry  out  if  it  receives  an 
award? 

Subpart  C— How  doss  ths  Sscrstary  Make 
an  Award? 

787.20  How  does  the  Secretary  evaluate  an 
application? 

787.21  Selection  criterion — innovative 
approach  of  exemplary  education 
program.  (15  points) 

787.22  Selection  criterion — accuracy  of 
exemplary  education  program.  (15 
points) 

787.23  Selection  criterion — plan  of 
operation.  (25  points] 

787.24  Selection  criterion— quality  of  key 
personnel.  (20  points) 

787.25  Selection  criterion — budget  and  cost- 
effectiveness.  (5  points) 

787.26  Selection  criterion — evaluation  plan. 
(10  points) 

787.27  Selection  criterion — adequacy  of 
resources.  (5  points) 

787.28  Selection  criterion — monitoring  plan. 
(5  points) 

787.29  What  additional  criteria  exist  for 
new  awards? 
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787.30  What  additional  criteria  exist  for 
continuation  awards? 

Subpart  D—Wlwt  Conditions  Must  bs  Met 
by  tfie  Recipient  of  an  Award? 

787.31  What  disclaimers  are  required  on 
printed  materials? 

787.32  What  are  a  recipient's 
responsibilities  for  serving  students 
enrolled  in  nonproflt  private  schools? 

9787.2    (Amended) 

23.  Section  787.2  is  amended  by 
removing  the  words  "Dissemination 
Review  Approval"  and  replacing  them 
with  "Program  Effectiveness  Panel 
Approval". 

9787.12   [Removed] 

99  787.10  and  787.11    [Redesignated  as 
99  787.11  and  787.12  Respectively] 

24.  Section  787.12  is  removed,  §  787.10 
is  redesignated  as  9  787.11.  and  9  787.11 
is  redesignated  as  9  787.12,  and  the 
section  heading  for  S  787.12  is  amended 
by  revising  "Program  Effectiveness 
Panel"  to  read  "PEF". 

25.  A  new  9  787.10  is  added  to  read  as 
follows: 

9787.10  What  information  and  materials 
must  an  applicant  sutMnit  to  apply  for  an 
award? 

To  apply  for  an  award,  an  applicant 
shall  submit  a  description  of  the 
Dissemination  Process,  including — 

(a)  A  representative  sample  of  the 
information  and  instructional  materials 
that  would  be  disseminated  through  the 
Dissemination  Process;  and 

(b)  A  description  of  any  training  to 
education  service  providers  the  program 
might  offer,  if  appropriate,  in  support  of 
the  use  of  the  materials  or  information 
described  above. 

(Authority:  20  U.S.C.  2962) 

26.  Redesignated  9  787.11  is  amended 
by  removing  the  paragraph  designation 
for  paragraph  (a),  removing  paragraph 
(b).  redesignating  paragraphs  (a)(1), 
ta)(2),  and  (a)(3)  as  paragraphs  (a),  (b), 
and  (c),  respectively,  and  revising  the 
section  heading  and  the  undesignated 
text  preceding  paragraph  (a)  to  read  as 
follows: 

9787.11  What  must  an  applicant  submit 
for  rsvisw  by  ths  PEP? 

For  PEP  review  of  a  dissemination 
process,  an  applicant  shall  submit  to  the 
Secretary — 
***** 

27.  Section  787.13  is  revised  to  read  as 
follows: 


9787.13  How  Is  PEP  approval  grantsd? 

PEP  approval  is  granted  if  the  PEP  has 
given  the  procedures  and  criteria  a  score 
of  at  least  20  points  for  the  criterion  in 
9  787.12(d)(2)  [Results)  and  a  total  score 
of  at  least  70  points. 

(Authority:  20  U.S.C.  2962) 

28.  Section  787.14  is  revised  to  read  as 
follows: 

9787.14  How  long  doss  PEP  spproval 
last? 

PEP  approval  remains  in  effect  for  six 
years  from  the  date  of  approval. 

(Authority:  20  U.S.Q  2962) 

9787.16    [Rsdssignatsd  from  9  787.15] 

29.  Section  787.15  is  redesignated  as 
9  787.16. 

30.  A  new  9  787.15  is  added  to  read  as 
follows: 

9  787.15    How  long  does  JDRP  approval 
last? 

JDRP  approval  remains  in  effect  for 
six  years  from  the  date  of  approval. 

(Authority:  20  U.S.C.  2962) 

9787.20    [Amsndsd] 

31.  Section  787.20  is  revised  to  read  as 
follows: 

9  787.20    How  doss  ths  Secretary  evaluate 
an  applicaiion? 

The  Secretary  evaluates  an 
application,  including  the  information 
and  materials  submitted  under  §  787.10 
according  to  the  criteria  in  99  787.21 
through  787.28. 

(Authority:  20  U.S.C.  2962) 

9787.27    [Removed] 

99  787.21  through  787.26  and  99  787.28 
through  787.31    [Redesignated  as 
99  787.23  through  787.32  Respecth^ely] 

32.  Section  787.27  is  removed. 

99  787.21,  787.22,  787.23,  787.24,  787.25, 
787.26,  787.28,  787.29,  787.30,  and  787.31 
are  redesignated  as  99  787.23,  787.24. 
787.25,  787.26,  787.27.  787.28,  787.29, 
787.30,  787.31  and  787.32  respectively. 

33.  New  99  787.21  and  787.22  are 
added  to  read  as  follows: 

9  787.21    Selection  criterion— innovative 
approach  of  exemplary  education  program. 
(15  points) 

The  Secretary  reviews  an  application, 
including  the  information  and  materials 
submitted  under  9  787.10  to  determine 
the  extent  to  which  the  program's 
approach  is  innovative. 
(Authority:  20  U.S.C.  2962) 


9  787.22    Sslsction  crttsrion    accuracy  of 
sxsmplary  sducation  program.  (15  points) 

The  Secretary  reviews  an  application, 
including  the  information  and  materials 
submitted  under  9  787.10  to  determine 
the  extent  to  which  the  program  is 
accurate  and  up-to-date. 

(Authority:  20  U.S.C.  2962) 

34.  Redesignated  9  787.23  is  amended 
by  removing  "30"  in  the  section  heading 
and  adding  in  its  place.  "25",  removing 
the  cross-reference  '737.16"  in 
paragraph  (a)  and  adding,  in  its  place, 
'787.16",  removing  paragraph  (c), 
redesignating  paragraphs  (d),  (e),  and  (0 
as  paragraphs  (c).  (d),  and  (e) 
respectively,  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

9  787.23    Selection  criterion    ptoi  of 
opsration.  (25  points) 

(f)  The  extent  to  which  the  applicant 
proposes  dissemination  strategies 
designed  to  meet  specific  characteristics 
of  its  program. 


9787.24  [Amended] 

35.  Redesignated  9  787.24  is  amended 
by  removing  "10"  from  the  section 
heading,  and  adding  in  its  place  "20." 

9787.25  [Amended] 

36.  Redesignated  9  787.25  is  amended 
by  removing  "10"  from  the  section 
heading,  and  adding  in  its  place.  "5"; 

9787.26  [Amended] 

37.  Redesignated  9  787.26  is  amended 
by  removing  "15"  from  the  section 
heading,  and  adding  in  its  place  "10". 

9787.27  [Amended] 

38.  Redesignated  9  787.27  is  amended 
by  removing  "10"  from  the  section 
heading,  and  adding  in  its  place  "5". 

9787.28  [Amended] 

39.  Redesignated  9  787.29  is  revised  to 
read  as  follows: 

9787.28    What  addttional  Criteria  exist  for 


In  determining  the  order  of  selection 
under  34  CFR  75.217(d)  for  new 
Dissemination  Process  awards,  the 
Secretary  seeks  diversity  of  projects 
funded  under  a  particular  competition  or 
under  this  program. 

(Authority:  20  U.S.C.  2962) 

[FR  Doc  6»-13461  Filed  6-7-S9:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

(CF0ANOJS4.073E] 

Invitation  f or  AppNcatlone  f or  New 
Dteeemination  Process  Awards  Under 
ttM  National  Diffusion  Networic  for 
Fiscal  Year  1989 

Purpose  of  program:  Provides  grants 
for  the  nationwide  diffusion  of 
Dissemination  Processes  that  have  been 
previously  approved  by  the  Department 
of  Education's  Program  Effectiveness 
Panel. 

Deadline  for  transmittoJ  of 
applications:  July  24, 19ea 

Deadline  for  intergovernmental 
review  comments:  September  22, 1969. 

Applicotions  available:  June  12. 1980. 

A  vailable  funds:  $100,000. 

Estimated  range  of  award:  $75,000  to 
$100,000  per  year. 

Estimated  number  of  awards:  One. 

nv/ect  period:  Up  to  48  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (AdministraUon  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations).  Part 
79  (Intergovernmental  Review  of 
Department  of  Educatioa  Progranu  and 
Activities).  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments);  Part  81 
(General  Education  Provisions  Act — 
Enforcement);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Parts  785,  786. 
and  787.  (Final  regulations  for  this 
program  are  published  in  this  issue  of 
the  Federal  Register.) 

For  further  information  contact  Mrs. 
Linda  lones.  U.S.  Deportment  of 
Education,  555  New  Jersey  Avenue. 
NW.,  Room  510,  Washington,  DC  20206- 
5645.  Telepbone:  (202)  357-6134. 

Program  authority:  20  U.S.C  2962. 


Dated:  June  1.  iseft 

Bnino  V.  Manao, 

Acting  Assistant  Secretory  for  Educational 
Research  and  Improvement 

[FR  Doc.  89-13462  Filed  8-7-89;  8:45  am) 

IHXINQ  COOC  M00-01-M 

(CFDA  NOJ  M.073A1 

Invitation  lor  Applications  for  Now 
Developer  Demonstrstor  Awsrds 
Under  IIm  Nollonoi  Diffusion  Network 
Proflrsm  for  Fiscal  Yssr  1989 

Purpose:  Provides  grants  for  the 
dissemination  of  exemplary  education 
progranu  that  have  been  previously 
approved  by  the  Department  of 
Education's  Program  Effectiveness  Panel 
to  new  sites  nationwide. 

Deadline  for  transmittal  of 
appticaUons:  July  24, 1989. 

Deadline  for  intergovernmental 
review  comments:  September  22. 1980. 

Applications  available:  June  12, 1989. 

A  vailable  funds:  $1^82.000. 

Estimated  range  of  awards:  $50,000  to 
$60,000  per  year. 

Estimated  average  size  of  awards: 
$55,280. 

Estimated  number  of  awards:  25 

Prvfect  period:  Up  to  48  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Part  81 
(General  Education  Provisions  Act — 
Enforcement);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Parts  785  and 
786.  (I^nal  regulations  for  this  program 
are  published  in  this  issue  of  the  Fadetal 
Register.) 

Absolute  priorities:  The  Secretary  has 
selected  absolute  priorities  for  this 


competition  from  the  list  of  priorities  in 
34  CFR  788.3.  Only  applications  for 
protects  in  these  priority  areas  will  be 
considered.  The  Secretary  sedts 
applications  for  protects  in  any  ef  the 
following  priority  areas: 

1.  Science. 

2.  Mathematics. 

3.  Reading  and  adult  literacy 
programs. 

4.  Written  communications. 

5.  Health,  including  drug-abuse 
prevention  programs. 

6.  History,  geography  and  civics. 

7.  Programs  that  assist  in  improving 
school  discipline  and  that  foster  an 
atmosphere  conducive  to  learning. 

8.  Programs  that  improve  students' 
skills  in  comprehension,  analysis,  and 
problem  solving,  including  programs  in 
philosophy. 

9.  Programs  that  improve  teaching  and 
the  quality  of  instruction. 

10.  School-wide  and  district-wide 
improvement  efforts. 

11.  Drop-out  prevention  programs  and 
programs  for  at-risk  youth. 

12.  Early  childhood. 

13.  Gifted  and  talented  students. 

14.  Programs  that  advance  students* 
educational  and  occupational  goals, 
such  as  courses  in  the  fine  and 
performing  arts,  vocational  education, 
and  industrial  arts. 

15.  Physical  education. 

16.  Programs  for  handicapped 
students. 

However,  this  listing  of  priorities  does 
not  bind  the  Department  of  Education  to 
a  specific  number  of  projects  in  each 
priority,  or  to  selecting  prefects  for 
funding  in  each  priority. 

For  applications  or  information 
contact:  Mrs.  Trudy  R.  Turner.  \iS. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  510. 
Washington,  DC  20208-5645.  Telephone: 
(202)  357-«162. 

Program  Authority:  20  VS.C  2962. 

Dated  June  1,  igea 
Bnu»  V.  M— no. 

ActJHg  Assistant  Secretory  for  Educotkfnal 

Research  and  Improvement. 

[FR  Doc  89-13463  Filed  6-7-89;  8:45  am) 
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Part  V 

Department  of 
Health  and  Human 
Services 

Public  Health  Service 

42  CFR  Part  36 

Indian  Health  Service,  Contract  Health 
Services;  Proposed  Rulemalcing 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

(RIN  0905-ADOO] 

Indian  Health  Service;  Contract  Health 
Service* 

agency:  Indian  Health  Service,  Public 

Health  Service,  Hi  IS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  We  are  proposing  a 
clarification  to  the  regulations  governing 
receipt  of  contract  health  services  from 
the  Indian  Health  Service  (IHS).  Under 
this  proposal.  IHS  would  be  speciHcally 
designated  as  payor  of  last  resort  for 
persons  defined  as  eligible  for  IHS 
contract  health  services  notwithstanding 
any  State  or  local  law  to  the  contrary. 
date:  Written  comments  must  be 
received  on  or  before  July  10, 1989. 
ADDRESS:  Written  comments  on  these 
proposed  rules  may  be  sent  to  Richard }. 
NfcCloskey,  Indian  Health  Service, 
Room  8A-23,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Comments 
will  be  made  available  for  public 
inspection  at  this  address  from  8:30  a.m. 
to  5:00  p.m.,  Monday — Friday  beginning 
approximately  2  weeks  after  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ].  McCloskey,  Telephone  (301] 
443-1116.  (This  is  not  a  toll  free  number) 
SUPPLEMENTARY  information:  We  are 
proposing  this  change  in  the  regulations 
governing  authorization  of  contract 
health  services  by  the  IHS  to  clarify  that 
the  IHS  is  the  payor  of  last  resort  for 
persons  defined  as  eligible  for  IHS 
contract  health  services  notwithstanding 
any  State  or  local  law  or  regulation  to 
the  contrary. 

The  regulations  governing 
authorization  of  contract  health  services 
found  in  the  October  1, 1986,  Edition  of 
the  Code  of  Federal  Regulations  (CFR) 
were  amended  on  September  16, 1987 
(52  FR  35048).  Congress  has  delayed 
implementation  of  the  September  16, 
1987  regulations  until  October  1, 1989 
(Pub.  L  100-446).  The  earlier  regulations 
published  in  the  October  1, 1986  CFR 
provided  at  42  CFR  36.23(f): 

(0  Alternate  resources.  Contract  health 
tervices  will  not  be  authorized  by  the  Indian 
Health  Service  when,  and  to  the  extent  that, 
alternate  resources  for  the  provision  of 
necessary  medical  services  are  available  and 
accessible  to  the  individual  requesting  the 
services  or  would  be  available  and  accessible 
upon  application  of  the  individual  to  the 
alternate  resource. 


While  the  courts  have  upheld  42  CFR 
36u:3(f)  as  consistent  with  Congressional 
intent  and  the  Federal  trust 
responsibility  to  Indians,  the  courts  have 
nevertheless  allowed  State  and  local 
governments  to  adopt  their  own 
rcsiduality  requirements  defeating  the 
purpose  of  the  Federal  regulation. 
McNabb  v.  Bowen,  829  F2d  787  (9th  Cir. 
1987);  State  of  Arizona  and  Coconino 
County  v.  United  States,  No.  87-2525 
[9tfi  Cir.  SepL  12, 1988— unpublished 
memorandum  decision).  These  court 
decisions  hinged  on  the  wording  of  the 
Federal  regulation  published  in  the 
October  1, 1986  CFR.  Because  the 
regulation  did  not  expressly  supersede 
State  laws  to  the  contrary,  and  made 
IBS  payment  residual  to  other  payment 
sources  "available  and  accessible"  to 
the  individual,  the  court  determined  that 
if  a  State  made  its  program  the  payor  of 
last  resort,  then  that  program  was  not 
"available  and  accessible"  under  the 
Federal  regulation. 

The  court  noted  that  it  was 
interpreting  the  Federal  regulation 
quoted  above,  leaving  us  free  to  adopt 
new  regulatory  language.  This  proposed 
change  in  the  Federal  regulation  will 
supersede  State  and  local  laws  by 
establishing  a  direct  conflict  between 
this  proposed  amendment  and  State  or 
local  residuality  requirements.  This 
change  in  the  regulation  will  clarify  that 
IHS  contract  health  services  are  the 
payor  of  last  resort  notwithstanding  any 
State  or  local  law  or  regulation  to  the 
contrary. 

A  number  of  conforming  changes  are 
also  made. 

Determination  Concerning  Impact  of  the 
Rule 

This  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  more  independent  of  the  IHS 
appropriation,  nor  will  it  result  in  a 
major  increase  in  cost  for  consumers, 
industries,  or  Government  agencies,  nor 
will  it  adversely  affect  competition. 
Therefore,  the  Secretary  has  determined 
that  the  rule  is  not  a  major  rule  under 
Executive  Order  12291,  and  a  regulation 
impact  analysis  is  not  required.  Further, 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore  do  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.0. 12812:  Federalism 

The  Secretary  has  also  determined 
that  the  rule  has  no  significant  impact 
on  federalism  under  Executive  Order 
No.  12612  because  the  rule  simply 
clarifies  what  has  been  longstanding 
Federal  policy  for  more  than  30  years. 


The  alternate  resource  rule  has  been 
contained  in  Departmental  regulations 
since  1956.  The  rule  has  been 
implemented  consistently  and  openly 
with  notice  to  the  States  during  that 
period.  This  restatement  of  the  alternate 
resource  rule  is  designed  to  maintain  the 
status  quo  regarding  what  has  been  and 
continues  to  be  Federal  policy. 

Paperwork  Reduction  Act 

There  are  no  new  paperwork 
requirements  subject  to  the  Office  of 
Management  and  Budget  approval  under 
the  Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  38 

Alaska  natives,  Indians,  Health, 
Health  facilities.  Health  service  delivery 
areas.  Contract  health  services. 

Dated:  April  28, 1989. 
lames  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  May  5, 1989. 
Louis  W.  Sullivan, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  Part  36  of  Title  42.  Code  of 
Federal  Regulations  as  follows: 

PART  36— {AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  Sec.  3.  68  Stat.  674;  42  U.S.C. 
2003, 42  Stat.  208,  sec.  1, 68  Stat.  674;  25  U.S.C. 
13, 42  U.S.C.  2001  unless  otherwise  noted. 

S  36.10    [Amended] 

2.  The  definition  of  "Alternate 
resources"  at  42  CFR  36.10  is  removed. 

$36.12    [Amended] 

3. 42  CFR  36.12(c)  is  revised  to  read  as 
follows:  ^ 

***** 

(c)  Contract  health  services  will  not 
be  authorized  when  and  to  the  extent 
that  Indian  Health  Service  or  Indian 
Health  Service  funded  facilities  are 
available  to  provide  the  needed  care. 
When  funds  are  insufficient  to  provide 
the  volume  of  contract  health  services 
needed  by  the  service  population,  the 
Indian  Health  Service  shall  determine 
service  priorities  on  the  basis  of  medical 
need. 
***** 

4.  Subpart  G  is  added  as  follows: 
Subpart  G— Residual  Status 

S  36.61    Payor  of  last  resort 

(a)  The  Indian  Health  Service  is  the 
payor  of  last  resort  for  persons  defined 
as  eligible  for  contract  health  services 
under  these  regulations,  notwithstanding 
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any  State  or  local  law  or  regulation  to 
the  contrary. 

(b)  Accordingly,  the  Indian  Health 

Service  will  not  be  responsible  for  or  .  -  - 

authorize  payment  for  contract  health 
services  to  the  extent  that: 

(1)  The  Indian  is  eligible  for  alternate  ~ 
resources,  as  defined  in  paragraph  (c), 
or 

(2)  the  Indian  would  be  eligible  for 
alternate  resources  if  he  or  she  were  to 
apply  for  them,  or 

(3)  the  Indian  would  be  eligible  for 
alternate  resources  under  state  or  local 
law  or  regulation  but  for  the  Indian's 
eligibility  for  contract  health  services,  or 
other  health  services,  from  the  Indian 
Health  Service  or  Indian  Health  Service 
funded  programs. 

(c)  "Alternate  resources"  means 
health  care  resources  other  than  those  of 
the  Indian  Health  Service.  Such 
resources  include  health  care  providers 
and  institutions,  and  health  care 
programs  for  the  payment  of  health 
services  including  but  not  limited  to 
programs  under  Title  XVIII  and  XIX  of 
the  Social  Security  Act  (i.e..  Medicare, 
Medicaid),  State  or  local  health  care 
programs  and  private  insurance. 

[FR  Doc.  89-13206  Filed  6-7-89;  8:45  am] 
BIUJNQ  CODE  4160- 16-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-«9-1985;  FR  2619] 

Section  8  Housing  Voucher  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  funding  availability. 

summary:  The  purpose  of  this  Notice  is 
to  request  State  participation  in  a  HUD 
special  funding  initiative.  Bonus 
allocations  of  housing  vouchers  will  be 
awarded  to  States  that  make  available 
housing  for  very  low  income  families 
through  State  funds  appropriated  for 
tenant-based  subsidy  programs.  Eor 
purposes  of  this  Notice,  the  term  "State" 
includes  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  and  Guam.  HUD  will 
make  available  funds  for  use  by  State 
public  housing  agencies  (PHAs)  or  local 
PHAs  identified  by  State  governments. 

HUD  has  set  aside  funds  from  the 
Headquarters  discretionary  reserve  for 
up  to  1,500  housing  vouchers  for  this 
initiative.  Under  the  Housing  Voucher 
Program,  a  family  receives  the  benefit  of 
a  rental  assistance  payment  equal  to  the 
di^erence  between  a  payment  standard 
for  the  area  and  30  percent  of  its 
adjusted  income.  The  family  may  select 
a  unit  renting  for  more  than  the  payment 
standard,  in  which  case  it  pays  more 
than  30  percent  of  income  towards  rent. 
Alternatively,  it  may  select  a  unit 
renting  for  less  than  the  payment 
standard,  in  which  case  it  pays  less  than 
30  percent  of  income  towards  rent  (but 
not  less  than  10  percent  of  gross 
income). 

This  Notice  informs  the  public  of  the 
requirements  for  funding  under  this 
initiative  and  describes  the  pre- 
application  and  application  process  that 
must  be  followed  when  requesting 
participation  in  this  special  State 
funding  initiative. 

Because  these  1.500  housing  vouchers 
are  being  funded  from  the  lieadquarters 
discretionary  reserve,  the  use  of  such 
funds  must  comply  with  section  213(d) 
of  the  Housing  and  Community 
Development  Act  of  1974.  Accordingly, 
if  the  State  applicant  designates  the 
State  housing  agency  or  one  or  more 
local  public  housing  agencies  as 
program  administrator(s),  the  funds 
must  be  used  only  in  Community 
Development  Block  Grant  (CDBG) 
entitlement  communities  and  urban 
counties.  Such  communities  are  required 


to  have  HUD-approved  Housing 
Assistance  Plans  (HAPs).  The  total 
number  of  HAP  goals,  including  the 
units  to  be  provided  under  this  initiative, 
should  not  exceed  the  lower  income 
housing  needs  described  in  a 
community's  HAP.  It  is  important  to 
note  that  Freestanding  HAPs  (i.e.,  HAPs 
for  non-CDBG  entitlement  communities) 
do  not  meet  the  statutory  definition  of 
HAPs  and  may  not  be  considered  for 
purposes  of  allocating  funds  from  the 
Headquarters  reserve. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Benoit,  Director,  Housing 
Voucher  Division.  Room  6122, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6477.  (This  is  not  a  toll-free 
telephone  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  developed  an  initiative 
under  the  Housing  Voucher  Program 
that  makes  available  a  bonus  allocation 
of  housing  vouchers  for  State  or  local 
PHAs  identified  by  State  governments 
that  operate  tenant-based  subsidy 
programs  that  are  similar  to  HUD's 
Housing  Voucher  Program,  using  funds 
made  available  from  State 
appropriations.  For  this  purpose,  "State" 
includes  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  and  Guam.  HUD  has  set 
aside  funding  for  up  to  1,500  housing 
vouchers  for  this  initiative  during  Fiscal 
Year  1989.  Contingent  upon  the 
availability  of  funds  in  future  years, 
HUD  plans  to  continue  making  bonus 
allocations  to  States  that  make  funds 
available  from  State  appropriations  for 
tenant-based  subsidy  programs. 

This  special  State  fimding  initiative  is 
an  extension  of  the  tenant-based 
Housing  Voucher  Program.  In  a  tenant 
based  assistance  program  (such  as  the 
Housing  Voucher  or  Section  6  Certiflcate 
Program),  assistance  is  not  tied  to  a 
particular  property.  Instead,  the  assisted 
unit  is  selected  by  the  Family.  The  PHA 
enters  into  an  assistance  contract  which 
only  covers  a  single  unit  rented  by  a 
specific  assisted  family.  If  the  family 
moves  out  of  the  unit,  the  assistance 
contract  terminates.  The  family  may  find 
a  new  unit  anywhere  within  the  PHA's 
jurisdiction  and  move  to  the  new  unit 
with  continued  assistance  under  the 
Program. 

State  applicants  that  allocate  funding 
for  tenant-based  rental  assistance 
programs  with  the  elements  described 
above,  using  State  funds,  are  invited  to 
submit  pre-applications  for  this  special 
State  funding  initiative.  HUD  will  only 
consider  programs  for  which  State  funds 


were  made  available  by  State  legislation 
on  or  after  July  1, 1988. 

Under  this  initiative.  State  applicants 
must  submit  pre-applications  to  the 
Housing  Voucher  Division,  Room  6124, 
451  Seventh  Street  SW.,  Washington, 
DC  20410,  by  close  of  business  June  30, 
1989  (8:45  a.m.  to  5:15  p.m.  weekdays). 

The  State  applicant  shall  identify  in 
its  pre-application  the  annual  amount  to 
be  available  for  tenant-based  subsidy 
programs  under  the  State  legislation  as 
well  as  the  number  of  years  for  which 
the  annual  amount  will  be  available 
pursuant  to  the  legislation. 

I.  Pre-application  Requirements 

Each  pre-application  shall  contain  the 
following  information  to  assist  HUD  in 
determining  the  appropriateness  of 
funding: 

A.  Funding.  Submit  a  copy  of  the 
pertinent  State  legislation  that 
authorizes  the  state  funded  tenant- 
based  subsidy  program. 

B.  Number  of  Recipients.  Slate  the 
total  number  of  families  with  incomes  at 
or  below  50  percent  of  median  income 
who  are  receiving,  or  are  expected  to 
receive,  assistance  under  the  State 
funded  program  during  Fiscal  Year  1989 
(i.e..  October  1. 1988  to  September  30. 
1989). 

C.  Designated  PHA.  The  pre- 
application  should  designate  the  PHA(s) 
that  will  act  as  contract  administrator  of 
the  HUD  matching  funds. 

D.  Certifications.  Certify  that  State 
funds  are  available  for  a  tenant-based 
rental  assistance  program  and  that  the 
State  funded  program  will  be  operated 
in  a  manner  similar  to  HUD  tenant- 
based  housing  programs.  (A  certification 
form  is  provided  as  an  attachment  to 
this  Notice  of  Funding  Availability.) 

E.  Signature.  Pre-applications  must  be 
signed  by  an  authorized  State  official. 

F.  Deadline  Date.  Pre-applications 
must  be  received  by  June  30, 1989  by  the 
U.S.  Department  of  Housing  and  Urban 
Development,  Housing  Voucher 
Division,  Room  6124,  Washington,  DC 
20410. 

II.  Funding  Determinations 

Pre-applications  will  be  awarded 
funding  based  on  the  following: 

A.  The  need  for  housing  assistance  in 
the  designated  PHA  jurisdictions. 

B.  The  designated  PHA's  performance 
record  in  administering  the  Section  8 
Certificate  and/or  Housing  Voucher 
Program. 

C.  The  extent  to  which  the  designated 
PHA(s)  are  using  housing  vouchers  and 
certificates  previously  allocated  by 
HUD. 


D.  The  number  of  housing  vouchers 
that  should  be  offered  to  the  designated 
PHA{s)  to  facilitate  program 
administration  and  economies  of  scale. 

III.  Application  Requirements 

Once  HUD  announces  the  selectees 
and  the  funding  levels,  a  complete 
application  for  housing  vouchers  will  be 
submitted  to  the  appropriate  HUD  Field 
Office.  HUD  will  notify  the  designated 
PHAs  and  invite  those  PHAs  to  submit 
applications  for  the  approved  levels  of 
funding.  All  application  requirements 
identified  at  24  CFR  887.55  through 
887.63(a)  must  be  followed  by 
designated  PHAs.  Applications  must  be 
submitted  no  later  than  July  31, 1989.  All 
programs  receiving  HUD  funds  under 
this  initiative  must  comply  with  the 
Housing  Voucher  Program  regulations  at 
24  CFR  Part  887. 

IV.  Findings  and  Other  Matters 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347)  is  unnecessary  since 
the  Housing  Voucher  Program  is  part  of 
the  Section  8  Existing  Housing  Program 
which  is  categorically  excluded  under 
HUD  regulations  at  24  CFR  50.20(d). 

HUD  has  determined,  in  accordance 
with  E.0. 12812.  Federalism,  that 
preparation  of  a  Federalism  Assessment 
is  not  warranted.  This  NOFA.  by 
encouraging  States  to  develop  and  fund 
their  own  programs  to  meet  the  needs  of 
very  low-income  families  for  affordable 
housing,  is  clearly  within  and  consistent 
with  the  fundamental  Federalism 
principals  set  out  in  section  2  of  the 
Executive  Order. 
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HUD  has  determined  that  this  Notice 
is  not  likely  to  have  a  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being  within  the  meaning  of 
E.0. 12606,  The  Family,  because  the 
Notice  concerns  only  HUD's  method  of 
allocating  Housing  Voucher  Program 
funds.  It  does  not  affect  the  terms  and 
conditions  under  which  a  family  may 
qualify  for  assistance  under  the  Housing 
Voucher  Program.  The  Housing  Voucher 
Program,  itself  is  a  benefit  to  families 
because  it  assists  families  to  afford 
decent,  safe  and  sanitary  housing  of 
their  choice. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520.  Currently  approved  requirements 
have  been  assigned  the  OMB  Control 
Number  2502-0398. 

States  that  wish  to  participate  in  the 
HUD  special  funding  initiative  will  be 
required  to  certify  that  State  funds  are 
available  for  a  tenant-based  rental 
assistance  program  and  that  the  State 
funded  program  will  be  operated  in  a 
manner  similar  to  HUD  tenant-based 
housing  programs.  Pre-appUcations  will 
be  submitted  to  Headquarters  for 
approval.  HUD  expects  this  Notice  will 
apply  only  to  about  20  states:  Number  of 
responses  per  respondent — 1;  total 
annual  responses — 20;  1  hour  per 
response;  total  hours — 20. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  this 


burden,  to  the  Department  of  Housing 
and  Urban  Development  Rules  Docket 
Clerk,  451  Seventh  Street  SW.,  Room 
10276,  Washington,  DC  20410;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.177 — 
Housing  Voucher  Program. 

Autiiority:  Section  8(o)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C  1437f[o)). 

Dated:  May  25. 1989. 
James  E.  Schoenberger, 
General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing. 
Commissioner 

Attachment 

Certification  of  Availabllty  of  State  Funds 
and  Certification  of  Program  Similarity  to 
HUD  Tenant-tMS«d  Housing  Programs 

We  do  hereby  certify  that  the  Fiscal  Year 
1989  budget  for  the  State/Commonwealth/ 

District  of has 

earmarked  $ for  a  State 

tenant-based  rental  assistance  program.  Such 
funds  are  readily  available  for  funding  such  a 
tenant-based  rental  assistance  program. 

We  do  further  certify  that  the 
aforementioned  tenant-based  rental 
assistance  program  is/will  t>e  operated  in  a 
manner  similar  to  currently  operated  HUD 
tenant-based  housing  programs. 


Authorized  State  Official  (Designee) 


Date 

(FR  Doc.  89-13578  Filed  6-7-89:  a-45  am] 
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Agency  for  International  Development 

NOTICES 

Meetings: 
International  Food  and  Agricultural  Development  Board, 
24763 

Agricultural  Marketing  Service 

RUtES 

Lemons  grown  in  California  and  Arizona,  24666 
Pears,  plums,  and  peaches  grown  in  California.  24667 
Raisins  produced  from  grapes  grown  in  California,  24669 
Tobacco  inspection: 
Flue-cured  and  burley  tobacco^ 
Importation  prohibitions,  24661 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service:  Food  and  Nutrition  Service; 
Forest  Service 

Animal  and  Plant  Health  Inspection  Service 
notx;es 

Environmental  statements;  availability,  etc- 
Genetically  engineered  plants;  field  test  permits — 
Soybean  plants,  herbicide  tolerant.  24724 

Blind  and  Other  Severely  Handicapped,  Commtttee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  BKnd  and  Other 
Severely  Handicapped 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
New  Jersey,  24730  ' 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Budweiser  Spirit  of  Detroit  Trophy  Race.  24709 

Harvard  Yale  Regatta.  24710 
PROPOSED  RUL£S 
Drawbridge  operations: 

Louisiana.  24717 
Waterfront  facilities: 

Oil  and  hazardous  material  bulk  transfer  operations. 
24718 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1989: 
Additions  and  deletions,  24732,  24733 
(2  documents) 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China.  24730 

Sri  Lanka.  24731 
Textile  consultation;  review  of  trade: 

Thailand.  24732 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  rates: 
Syndicated  exclusivity  surcharge;  proposed  eliminaiion, 
24733 

Defense  Department 

RUI^S 

Acquisition  regulations: 

Ocean  transportation  by  U.S.-flag  vessels.  2471 1 
Civihan  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Peer  review  organization  (PRO)  program,  24708 
PROPOSED  RUI.ES 
Acquisition  regulations: 
Contracting  with  small  disadvantaged  business  conrem.s. 
historically  black  colleges  and  universities — 
Correction.  24789 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

24734 
Meetings: 

Science  Board,  24734 
~    Science  Board  task  forces.  24734 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Robert's  Cape  Coral  Pharmacy,  24770 
Wallace,  Scott  Pyper.  M.D.,  24770 

Education  Department 

NOTICES 

Education  Appeal  Board  hearings: 

Applications  for  review,  24734 
Grants  and  cooperative  agreements;  availability,  etc: 
Experimental  and  innovative  training  program,  24878 
Rehabilitation  long-term  training  program,  24876.  24873 

(2  documents) 
Ronald  E.  McNair  post-baccalatireate  achievement 
program,  24856 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Baker  Hughes,  24773  , 

Dixilyn-Field  Drilling  Co.,  24773 
Fitkin  Petroleum  Corp..  24774 
Honeywell  Bull  Phoenix  Operations  et  al..  24773 
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Emptoyment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions. 

24772 

Energy  Department 

See  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
24736 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Small  industrial-commercial-institutional  steam  generating 
units,  24792 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24743,  24746 
(2  documents) 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  24748 
Weekly  receipts,  24747 
Water  pollution  control: 
State  water  quality  standards;  adoptions  and  approvals; 
updated  listing;  availability,  24748 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24753 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Airbus  Industrie  model  A320  series  airplanes,  24702 
Control  zones,  24704 
Terminal  control  area  (TCA)  classification  and  TCA  pilot 

and  navigational  equipment  requirements,  24882 
Transition  areas,  24705 
PROPOSED  RULES  ^ 

Transition  areas,  24714 

NOTICES 

Exemption  petitions:  summary  and  disposition,  24782 

(2  documents) 
Meetings: 
Air  Traffic  Procedures  Advisory  Committee,  24783 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  ser\'ices: 

Direct-inward-dialing  answer  supervision,  24721 
Radio  services,  special: 
Private  land  mobile  services — 
Expanding  eligibility  and  shared  use  critera  for 
frequencies  below  800  MHz,  24723 
Television  broadcasting: 
Cable  television  systems — 
DeHnition;  correction.  24722 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
24748,  24749 
(2  documents) 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Texas,  24749 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  services  and  petitions 
to  amend,  24737 
Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  24738 
Arkla.  24738 

CNG  Transmission  Corp.,  24738 
Columbia  Gas  Transmission  Corp.,  24738 
El  Paso  Natural  Gas  Co.,  24739 

(2  documents) 
Granite  State  Gas  Transmission,  Inc.,  24740 
North  Penn  Gas  Co.,  24740 
Northern  Border  Pipeline  Co..  24740.  24741 

(2  documents) 
Northern  Natural  Gas  Co.,  24741 

(2  documents) 
Panasci,  Henry  A.,  Jr.,  24741 
Panhandle  Eastern  Pipe  Line  Co..  24742 
Questar  Pipeline  Co.,  24742 
Sabine  Pipe  Line  Co.,  24742 
Trunkline  Gas  Co.,  24743 

(2  documents) 
Williams  Natural  Gas  Co.,  2474^1 

Federal  Highway  Administration 

RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures — 
Correction,  24711 

PROPOSED  RULES 

Engineering  and  trafHc  operations: 
Federal-aid  projects;  advance  construction,  24715 

NOTICES 

Environmental  statements;  notice  of  intent: 
Gem  County,  et  al..  ID,  24784 

Federal  Maritime  Commission  't 

NOTICES 

Freight  forwarder  licenses: 
P.A.C.  Transport.  Inc.,  et  al.,  24749 

Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 
Home  equity  disclosure  requirements,  24670 

NOTICES 

Meetings;  Sunshine  Act,  24787 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Banknorth  Group,  Inc.,  et  al.,  24749 

First  Financial  Corp.  Employee  Stock  Ownership  Plan 
Trust  et  al.,  24750 

First  Interstate  Bancorp,  24751 

Merchants  National  Corp.,  24751 

Security  Pacific  Corp.,  24751 

Society  for  Savings  Bancorp,  Inc.,  et  al.,  24753 

Summit  Bancorporation  et  al..  24753 


Federal  Register  /  Vol.  54.  No.  110  /  Friday,  June  9. 1989  /  Contents 


^7 


Fish  and  Wildlife  Service 

NOTICES 

African  elephant  ivory,  raw  and  worked;  importation  from 
all  ivory  producing  and  intermediary  nations; 
moratorium,  24758 
Environmental  statements:  availability,  etc.: 

Aplomado  falcon;  recovery  plan.  24761 
Meetings: 
Migratory  Bird  Regulations  Conimittee,  24762 
Waterfowl  status  and  migrator^'  Bird  Regulations 
Committee,  24762 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Lincomycin  and  salinomycin 
Correction,  24789 
Biological  products: 
Blood  and  blood  components:  current  good  manufacturing 
practices,  24706 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Hydrogen  peroxide  et  al.;  correction,  24789 
NOTICES 
Biological  product  licenses: 

Plascon-Gary,  Inc.;  correction,  24789 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
CYGRO;  correction,  24754 
Medical  devices;  premarket  approval: 
DYNASOL;  correction,  24789 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 
Employment  and  training  requirements;  performance- 
based  funding,  24664 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas,  24727 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Payette  National  Forest,  ID.  24725,  24726 

(2  documents) 
Pike  and  San  Isabel  National  Forests.  CO.  et  al..  24726 
Six  Rivers  National  Forest,  CA,  24727 

Health  and  Human  Services  Department 

See  Family  Support  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
June,  24754 

Housing  ^nd  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  demonstration,  24822 
Interest  rate  changes,  24707 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  payments  (Section  8) — 
Moderate  rehabilitation  program.  24846 

immigration  and  Naturalization  Service 

PROPOSED  RULES 

Immigration  user  fee  review,  24714 

Indian  Affairs  Bureau 

RULES 

Energy  and  minerals: 
Coal  leases;  terms  and  conditions  j 

Correction.  24789 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bu-eau;  Land 
Management  Bureau;  National  Park  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration  ^ 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests,  24728 
Export  trade  certificates  of  review.  24729 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Steel  pails  from  Mexico,  24764 

Interstate  Commerce  Commission 

NOTICES 

Motor  Carrier  Board;  composition,  24765 
Motor  carriers: 

Declaratory  order  petitions — 
St.  Johnsbury  Trucking  Co.,  Inc..  24765 
Railroad  services  abandonment: 

Northwestern  Pacific  Railroad  Co..  24766 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on  Practice  and 
Procedure  Rules,  24766 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Immigration  and 

Naturalization  Service 
NOTICES 
Pollution  control;  consent  judgments: 

Aerojet-General  Corp.  et  al.;  correction.  24766 

American  Standard,  Inc.,  et  al.,  24767 

Armour  Fresh  "Meats  Co.,  et  al.,  24767 

Atlantic  Richfield  Co.,  24767 

Macclenny.  FL,  et  al.,  24768 

McFarland  Wrecking  Corp.  et  al..  24768 

Solar  Turbines!  Inc.,  24769 

Unocal,  24769 

Wausau  Chemical  Co.  et  al.,  24769 

i 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration 


VI 
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NOTICES 

Agency  information  collection  activities  under  0MB  review. 
24771 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  24755 
Management  framework  plans,  etc.: 

Idaho,  24755 
Meetings: 

Boise  District  Crazing  Advisory  Board.  24755 

Safford  District  Advisory  Council.  24756 

Susanville  District  Advisory  Council.  24756 

Vernal  District  Advisory  Council.  24756 
Oil  and  gas  leases: 

California,  24756 
Realty  actions:  sales,  leases,  etc.: 

Nevada.  24757 
(2  documents) 

Oregon.  24757 

Utah.  24758 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act  24787 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  petitions,  etc.: 
Volvo  Cars  of  North  America.  24784 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  24712 

National  Park  Service 

PROPOSED  RULES 

Special  regulations: 
Alaska  national  preserves;  wolf  hunting  prohibition,  28452 

NOTICES 

Environmental  statements:  availability,  etc.: 
Yosemite  National  Park,  CA.  24763 

National  Science  Foundation 

RULES 

Antarctic  animals  and  plants,  conservation: 
Special  scientiHc  interest  sites;  designation.  24710 

NOTICES 

Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee.  24774 

National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
24729 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Indiana  Michigan  Power  Co..  24774 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  Corp.  et  al.,  24775 

Indiana  Michigan  Power  Co.,  24776 

University  of  Oklahoma,  24777 


Postal  Service 

NOTICES 
Privacy  Act: 
Computer  matching  programs.  24778 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
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DEPARTMENT  OF  AGRICULTURE 

AgricuKurai  Marketing  Service 

7  CFR  Part  29 
tTB-«9-001] 

Tobacco  Inspection;  Flue-Cured  and 
Burley  ToImcco;  Importation 
Prohibitions 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  The  Dairy  and  Tobacco 
Adjustment  Act  of  1983,  as  amended, 
prohibits  the  importation  of  flue-cured 
and  burley  tobacco  which  contains  any 
prohibited  pesticide  residue  and 
establishes  related  certification  and 
testing  requirements.  This  rule  will 
amend  the  implementing  regulations  to: 
(1)  Substitute  the  term  "prohibited 
pesticide  residue"  for  "banned 
pesticide";  (2)  revise  the  list  of 
pesticides  for  which  testing  is 
conducted;  (3)  revise  the  maximum 
allowable  concentrations  of  residues; 
and  (4)  require  that  shipments  of 
imported  flue-cured  and  burley  tobacco 
not  be  altered  or  moved  from  the  point 
of  entry  until  it  has  been  determined 
that  the  tobacco  does  not  exceed  the 
maximum  allowable  concentrations  of 
residues.  These  changes  will  improve 
effective  implementation  of  the  1983 
Act,  as  amended. 
EFFECTIVE  DATE:  July  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco  Division,  AMS, 
USDA,  Room  502  Annex  Building,  P.O. 
Box  96456,  Washington,  DC  20090-^56, 
telephone:  (202)  447-2567. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  Department  will 
amend  the  regulations  governing  the 
inspection  and  grading  of  tobacco  {7 
CFR  Part  29,  Subpart  B)  as  they  pertain 
to  the  testing  of  imported  flue-cured  and 


burley  tobacco  for  prohibited  pesticide 
residues  and  to  related  matters.  The 
euthority  for  these  regulations  is 
contained  in  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983.  as  amended  (7 
U.S.C.  511r)  ("the  Act")  and  the  Tobacco 
Inspection  Act  (7  U.S.C.  511-511q). 

A  proDosed  rule  was  published  in  the 
Federal  Register  on  March  9, 1989  (54  FR 
10012)  and  interested  persons  were 
provided  30  days  to  submit  comments. 
Thirty-two  comments  were  received. 
The  comments  were  submitted  by 
domestic  tobacco  producers' 
organizations,  tobacco  trade 
associations,  tobacco  dealers,  tobacco 
cooperatives,  tobacco  importers  and 
exporters,  tobacco  manufacturers, 
chemical  manufacturers,  foreign 
governments,  and  other  interested 
persons. 

Ten  of  the  comments  supported  the 
proposed  rule  in  its  entirety.  Other 
comments,  discussed  below,  questioned 
one  or  more  aspects  of  the  proposed 
rule. 

This  final  rule  will  substitute  the  term 
"prohibited  pesticide  residue",  which  is 
defined  as  any  pesticide  rer 'due 
exceeding  the  maximum  concentration 
of  residue  for  a  specific  pesticide  or 
combination  of  pesticides  as  set  forth  in 
§  29.427.  for  the  term  "banned  pesticide" 
(which  was  defined  in  §  29.401(p)  as  any 
pesticide  which  has  been  canceled, 
suspended,  revoked,  or  otherwise 
prohibited  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act). 

Conforming  changes  will  also  be 
made  in  two  other  sections  which  used 
the  term  "banned  pesticide."  Thus 
§  29.401(u),  the  definition  of  testing,  will 
refer  to  chemical  analysis  to  determine 
"levels  of  pesticide  residues",  rather 
than  "levels  of  banned  pesticides."  Also, 
§  29.429,  Disposition  of  imported 
tobacco  exceeding  pesticide  residue 
standards,  will  refer  to  any  lot  which 
contains  "prohibited  pesticide  residues" 
rather  than  "a  banned  pesticide 
exceeding  the  standards."  This  change 
in  terminology  is  necessary  because 
"banned  pesticide"  is  a  term  that  is  used 
by  various  national  and  international 
organizations  to  refer  to  pesticides  the 
use  of  which  has  been  completely 
prohibited  in  a  particular  jurisdiction. 
These  changes  are  made  in  order  to 
avoid  any  possible  confusion. 

Ten  comments  expressed  concern  that 
the  elimination  of  the  specific  reference 
to  pesticides  which  have  been  canceled. 


suspended,  revoked,  or  othewise 
prohibited  under  FIFRA  could  result  in 
the  inclusion  of  pesticides  that  are 
approved  for  use  on  tobacco  on  the  list 
of  prohibited  pesticide  residues  in 
§  29.427.  This  was  not  the  intent  of  the 
proposed  rule  and  we  do  not  believe  this 
particular  concern  necessitates  a  change 
in  our  proposal  in  this  regard. 

When  the  initial  regulations 
concerning  pesticide  residues  in  tobacco 
were  issued  (51  FR  30196,  August  22, 
1906),  it  was  stated  in  the  supplementary 
information  that  the  list  of  pesticides  for 
which  residue  limits  were  established 
would  be  subject  to  revision  from  time 
to  time  as  the  circumstances  require. 
The  list  comprises  those  pesticides 
which  are  net  approved  for  use  on 
tobacco  in  the  United  States  (i.e..  those 
pesticides  which  have  been  canceled, 
suspended,  revoked,  or  othenvise 
prohibited  under  FIFRA)  but  which  are 
known  or  believed  to  be  used  on 
tobacco  in  foreign  countries  and  for 
which  reliable  testing  methodologies 
exist.  The  proposed  rule  called  for  the 
addition  of  six  pesticides  to  the  list  in 
§  29.427;  these  were  DDE, 
hexachlorobenzene  (HCB), 
methoxycholor,  cypermethrin, 
methamidophos,  and  lindane. 

Four  comments  objected  to  the 
addition  of  any  pesticides  to  the  list  in 
§  29.427  and  also  set  forth  the 
commenters'  views  about  the  perceived 
adverse  economic  eH'ects  of  the  Act.  It  is 
our  view  that  effective  implementation 
of  the  Act  requires  that  the  regulations 
be  revised  from  time  to  time  as  changes 
occur  in  the  use  of  pesticides  and  as 
additional  information  becomes 
available  to  us. 

With  respect  to  the  specific  additions 
proposed  by  us,  thirteen  comments 
questioned  the  inclusion  of 
methamidophos  because  that  pesticide 
is  a  metabolite  of  another  pesticide. 
Orthene,  which  is  approved  for  use  on 
tobacco  in  the  United  States.  The 
manufacturer  of  Orthene  noted  that 
methamidophos  occurs  as  a  plant 
metabolite  from  the  application  of 
Orthene  and  that  such  residues  cannot 
always  be  distinguished  from  residues 
cf  methamidophos  applied  by  itself.  The 
agency  believes  that  these  comments 
have  merit.  Accordingly, 
methamidophos  is  not  included  in  this 
final  rule. 

Twelve  of  the  comments  questioned 
the  inclusion  of  lindane,  correctly  noting 
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that  this  pesticide  is  still  approved  for 
use  on  tobacco  plant  beds.  The  agency 
believes  that  these  comments  have 
merit.  Accordingly,  lindane  is  not 
included  in  this  final  rule. 

The  proposed  rule  also  called  for  the 
revision  of  some  maximum  allowable 
concentrations  of  residues  and  the 
establishment  of  levels  for  the  newly- 
added  pesticides.  With  minor 
modiHcations.  based  upon  the  comments 
addressing  the  proposed  revisions,  the 
proposed  maximum  allowable 
concentrations  of  residues  for  individual 
pesticides  and  combinations  of 
pesticides  are  adopted  in  this  fmal  rule.  - 

The  maximum  allowable 
concentrations  of  residues  were 
established  in  the  following  manner.  The 
program  for  testing  flue-cured  and 
burley  tobacco  for  pesticide  residues 
has  been  under  review  since  its 
inception.  Initially,  the  maximum 
allowable  cqncentrations  of  pesticide 
residues  were  established  by  analogy  to 
the  residue  tolerances  established  by 
the  Environmental  Protection  Agency 
(EPA),  for  food  crops.  The  agency 
believes  that  the  program  can  be  placed 
upon  a  footing  that  is  more  specific  for 
pesticide  residues  on  tobacco.  In 
establishing  new  maximum  allowable 
concentrations  of  residues,  we  relied 
upon  research  conducted  by  several 
land-grant  universities,  information  from 
the  Codex  Alimentarius  Commission, 
published  scientific  literature, 
regulations  of  the  Environmental 
Protection  Agency,  data  from  the 
Department's  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
domestic  tobacco  monitoriiig  program, 
and  data  on  pesticide  residues  in 
imported  tobacco  collected  by  testing 
imported  tobacco  under  the  present 
regulations. 

During  the  two-and-a-half  years  that 
the  regulations  have  been  in  place,  over 
14,000  samples  of  imported  flue-cured 
and  burley  tobacco  have  been  tested  for 
pesticide  residues.  The  resulting  data 
provides  norms  for  expected  pesticide 
residue  levels.  Residues  significantly  in 
excess  of  expected  levels  indicate  that 
good  agricultural  practices  may  not  have 
been  followed  in  the  production  of  that 
tobacco.  Consideration  has  been  given 
to  sources  of  pesticide  residues  whicli 
would  not  be  inconsistent  with  good 
agricultural  practices,  such  as  incidental 
drift  from  the  spraying  of  adjacent  fields 
and  unavoidable  exposure  to 
contaminated  soil  and  ground  water. 

Some  pesticides  are  persistent  and 
degrade  very  slowly  in  the  environment 
and  thus  may  continue  to  occur  in 
tobacco  for  many  years  after  application 
of  the  pesticide  has  ceased.  Limits  for 
these  unavoidable  residues  will  be  - 


based  upon  the  levels  that  are 
unavoidable  in  domestically  grown 
tobacco.  The  levels  for  persistent 
pesticides  wer«>  derived  by  analyzing 
results  of  tobacco  monitoring  samples 
taken  from  various  areas  of  the  United 
States.  The  pesticides  involved  are  DDT, 
TDE.  DDE,  aldrin,  dieldrin,  toxaphene, 
heptachlor.  heptachlor  epoxide, 
chlordane.  hexachlorobenzene  (HCB), 
formothion,  and  dibromochloropropane 
(DBCP). 

The  available  data  for  the  pesticides 
dicamba,  2,4-D.  cypermethrin  and 
permethrin  are  more  limited  than  that 
for  other  pesticides.  Although  all  of  the 
maximum  allowable  concentrations  of 
residue  are  subject  to  change  as  new 
data  becomes  available,  the  levels  for 
these  pesticides  will  be  denominated 
"temporary"  in  order  to  indicate  a 
greater  likelihood  of  revision. 

Four  comments  asked  that  the  data 
used  to  determine  the  maximum 
allowable  concentrations  of  residues  be 
published  for  public  comment  before  the 
final  rule  is  issued.  We  do  not  believe 
the  publication  of  this  data  in  the 
Federal  Register  is  either  necessary  or 
practical.  We  indicated  in  our  proposed 
rule  that  this  information  was  available 
for  public  inspection  and  it  remains 
available  to  all  interested  parties. 
However,  we  do  not  believe  this  final 
rule  should  be  delayed  for  this  reason. 

Four  comments  objected  to  the 
establishment  of  maximum  allowable 
concentrations  of  residues  for 
combinations  of  pesticides,  arguing  that 
the  combinations  could  result  in  the 
inappropriate  exclusion  of  tobacco 
containing  only  trace  residues  or  in 
inaccurate  measurements  from  the 
totaling  of  small  amounts.  The  agency 
does  not  believe  that  the  residue  levels 
for  combinations  of  pesticides  pose  any 
significant  problem.  Although  not 
expressly  stated  in  terms  of 
combinations,  the  pre-existing 
regulations  relied  upon  that  concept.  For 
example,  residues  of  the  pesticides 
chlordane,  formothion,  toxaphene, 
permethrin,  DDT.  and  TDE  can  be 
measured  only  by  measuring  their 
component  isomers  and  totaling  the 
individual  residue  levels.  In  the  two- 
and-a-half  years  in  which  the 
regulations  have  been  in  place,  no 
problems  have  been  encountered  in  this 
regard.  The  measurement  of  the  residues 
of  component  isomers  in  increments  of 
hundredths  of  a  part  per  million  and  the 
totaling  of  the  levels  before  rounding-off 
to  the  nearest  tenth  of  a  part  per  million 
is  consistent  with  the  practices  of  the 
Food  and  Drug  Administration  and  the 
Environmental  Protection  Agency.  The 
necessity  of  totaling  the  residue  levels  of 
component  isomers  was  taken  into 


account  when  it  was  decided  to  set  the 
maximum  allowable  concentrations  of 
residue  no  lower  than  0.1  ppm. 

One  comment  suggested  that,  for 
combinations  of  pesticides,  a  minimum 
amount  should  be  established  for 
inclusion  in  the  total  residue  level 
because  different  laboratories  may  have 
different  lowest  detectable  levels.  The 
agency  believes,  however,  that  private 
laboratories  which  cannot  detect  a 
particular  pesticide  or  isomer  at  the 
hundredth  part  per  million  should,  in 
those  instances  where  such  levels  would 
be  significant  (i.e.,  where  such  levels,  if 
present,  could  result  in  a  total  over  that 
allowed),  report  the  results  as 
inconclusive  and  importers  should  not 
certify  the  tobacco  as  being  free  of 
prohibited  pesticide  residues. 

Three  comments  concerned  the 
designation  of  certain  proposed 
maximum  concentrations  of  residues  as 
"temporary."  These  suggested  that  a 
minimum  time  period  be  specified 
before  temporary  maximum 
concentrations  of  residues  for  pesticides 
become  "permanent"  in  order  to  give 
interested  parties  the  opportunity  to 
comment  on  any  modification.  The 
agency  believes  ample  opportunity  will 
be  afforded  for  comment.  Before  any 
change  would  be  made  in  these 
regulations,  a  proposed  rule  would  be 
published  in  the  Federal  Register, 
allowing  interested  persons  an 
appropriate  period  of  time  to  comment. 
Accordingly,  this  final  rule  will  not  be 
modified  in  that  respect. 

Three  comments  were  received 
concerning  the  temporary  maximum 
allowable  concentration  of  residue  for 
dicamba.  Comments  from  major  tobacco 
manufacturing  companies  and  the 
Pesticide  Committee  of  the  Tobacco 
Workers  Conference  supported  the 
temporary  maximum  allowable 
concentration  of  residue  for  dicamba  in 
the  proposed  rule.  One  comment 
questioned  the  increased  temporary 
maximum  allowable  concentration  of 
residue  because  of  the  sparsity  of 
available  information  on  dicamba 
residues  in  tobacco.  Dicamba  is 
approved  for  use  on  commodities  other 
than  tobacco  and  even  under  good 
agricultural  practices  may  appear  as  a 
residue  in  tobacco.  It  is  the  agency's 
view  that  the  maximum  allowable 
concentration  established  in  this  rule  for 
dicamba  should  recognize  these  factors. 
The  agency  recognizes  that  the  available 
data  on  dicamba  is  limited  and  so  the 
residue  level  should  be  designated  as 
temporary.  Accordingly,  this  final  rule 
will  not  modify  the  residue  level 
specified  in  the  proposed  rule  for 
dicamba. 
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Four  comments  questioned  the 
proposed  establishment  of  separate 
maximum  allowable  concentration  of 
residue  for  the  o.p  and  for  the  p,p 
isomers  of  DDT,  TDE,  and  DDE.  noUng 
that  these  classifications  would  not  be 
consistent  with  the  reporting  procedures 
of  other  government  agencies.  The 
agency  believes  that  these  comments 
have  merit.  In  order  to  remain  consistent 
with  the  reporting  procedures  of  other 
government  agencies,  a  combined 
maximum  allowable  concentration  of 
residues  will  be  estabUshed  in  this  final 
rule  for  all  six  isomers  of  DDT  (o.p  DDT, 
o.p  TDE,  o,p  DDE,  p.p  DDT,  p,p  TDE. 
and  p.p  DDii).  The  maximum 
concentration  of  residues  for  the  sum  of 
DDT.  TDE.  and  DDE  will  be  0.4  ppm. 
rather  than  OJZ  ppm  each  for  the  o.p  and 
p.p  isomers  as  in  the  proposed  rule. 

The  Act  prohibits  the  entry  into  the 
United  States  of  imported  flue-cured  and 
burley  tobacco  which  is  found  to 
contain  prohibited  pesticide  residues. 
Tobacco  which  is  not  certified  by  the 
importer  as  being  free  of  prohibited 
pesticide  residues  must  be  tested  and 
found  to  meet  the  tobacco  pesticide 
residue  requirements.  Tobacco  certified 
as  not  containing  prohibited  pesticide 
residues  is  subject  to  random  sampling 
and  testing.  If  the  test  results  are 
positive,  the  importer  may  request  a 
retest.  The  testing  process  involves  a 
delay  between  the  time  samples  are 
taken  and  the  time  that  test  results  are 
available.  In  order  to  prevent  the  entry 
and  use  of  tobacco  later  found  to  be 
contaminated,  and  to  preserve  the 
integrity  of  the  testing  and  retesting 
process,  it  is  necessary  to  require  that 
imported  flue-cured  and  burley  tobacco 
not  be  mixed,  blended,  manipulated, 
altered,  processed,  manufactured. 
moved,  shipped  or  transported  from  the 
point  of  entry  until  it  has  been 
determined  that  the  tobacco  does  not 
exceed  the  maximum  allowable 
pesticide  residue  concentrations  set 
forth  in  i  29.427.  This  final  rule  will 
establish  these  requirements  in  a  new 
§  29.431. 

Fivp  comments  opposed  this  new 
provision  but  suggested  that,  if  the 
provision  is  adopted,  exemptions  should 
be  provided  which  would  allow  tobacco 
to  be  partially  processed  under  defined 
circumstances  wh'le  awaiting  the  test 
results.  These  comments  also  expressed 
concern  over  delays  in  the  receipt  of  test 
results  and  the  costs  associated  with 
deferring  processing  until  the  test  results 
are  received.  Although  in  the  past  there 
have  been  delays  in  providing  test 
results,  we  believe  the  problems  causing 
the  delays  have  been  corrected  and  the 
turnaround  time  is  now  approximately 


ten  working  days.  The  agency  believes 
that  these  new  requirements  do  not 
impose  unreasonable  burdens  on 
importers.  The  agency  also  believes  that 
the  proposed  safeguards  are  the  only 
practical  means  of  assuring  that 
imported  tobacco  containing  prohibited 
pesticide  residues  is  denied  entry  into 
the  United  States  as  the  law  requires. 
Accordingly,  this  final  rule  adopts 
9  29.431  as  set  forth  in  the  proposed  rule. 

This  fmal  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  regulations  that  would 
be  amended  by  this  final  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  No.  0581- 
0056. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business  of  this  fmal  rule.  Few,  if  any,  of 
the  firms  which  will  be  affected  by  this 
final  rule  meet  the  definition  of  small 
business  because  of  their  individual 
size.  The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  7  CFR  Fart  29 

Administrative  practices  and 
procedures.  Tobacco. 

For  reasons  set  forth  in  the  preamble, 
the  regulations  in  7  CFR  Part  29,  Subpart 
B,  are  amended  as  follows: 

PART  29— (AMENDED] 

1.  An  authority  citation  for  Part  29, 
Subpart  B,  is  added. to  read  as  follows: 

Authority.  7  U.S.C.  511m  and  Sltr. 
Subpart  B— Regulations 

2.  In  §  29.401,  paragraphs  (p)  and  (u) 
are  revised  to  read  as  follows: 

§  29.401     Deflnmons. 

•         *         *         *         • 

(p)  Prohibited  pesticide  residue.  The 
maximum  concentration  of  residue 
allowable  for  a  specific  pesticide  or 
combination  of  pesticides  as  set  forth  in 
§  29.427. 


(u)  Testing.  The  chemical  analysis  of  a 
pesticide  test  sample  to  determine  levels 
of  pesticide  residues. 

*        •        •        *        * 

3.  Section  29.427  is  revised  to  read  as 
follows: 

§  29.427    Pesticide  residue  standards. 

The  maximum  concentration  of 
residues  of  the  following  pesticides 
allowed  in  Hue-cured  or  burley  tobacco, 
expressed  as  parts  by  weight  of  the 
residue  per  one  milUon  parts  by  weight 
of  the  tobacco  (ppm)  are: 

CHLORDANE 3.0 

DIBROMOCHLOROPROPANE  (DBCP) ..  10 

DICAMBA  (Temporarv) 5.0 

ENDRIN 0.1 

ETHYLENE  DIBROMIDE  (EDB) 0.1 

FORMOTHION _ 0  5 

HEXACHLOROBENZEXE  (HCB) \Xi 

METHOXYCHLOR 0.1 

TOXAPHENE 03 

2.4-D  (Temporary) .„  5.0 

2.4.5-T 0.1 

Sum  of  ALDRIN  and  DIELDRIN 01 

Sum   of  CYPERMETHRLN   and   PER- 
METHRIN (Temporary)  .„ 3  0 

Sum  of  DDT.  TDE  (DDD).  and  DDE 0  4 

Sum  of  HEPTACHLOR  and  HEPT.A- 

CHLOR  EPOXIDE.™ 01 


4.  Section  29.429  is  revised  to  read  as 
follows: 

§  29.429    Disposition  of  imported  tobacco 
exceeding  pesticide  residue  standards. 

Within  10  days  of  the  receipt  of  test 
results  from  pesticide  test  samples,  the 
Director  shall  notify  the  importer  or 
entity  responsible  for  the  lot  of  tobacco 
of  the  test  results.  If  the  test  results 
indicate  that  the  lot  or  any  portion  of  the 
lot  contains  prohibited  pesticide 
residues,  the  Director  will  notify  the 
importer  or  entity  responsible  for  the 
affected  tobacco  and  the  appropriate 
U.S.  Customs  officials  that  the  tobacco 
cannot  enter  the  United  States.  The 
importer  or  other  entity  shall  notifj'  the 
Director  in  writing  of  the  methods  by 
which  the  tobacco  will  be  disposed  of 
and  provide  5  days  advance  notice  of 
time  and  place  of  final  disposition.  The 
Department  will  monitor  the  disposition 
procedures  to  verify  that  the  tobacco 
has  been  accurately  identified  as  to  lot. 
kind.  type,  and  grade. 

5.  A  new  §  29.431  is  added  to  read  as 
follows: 

§29.431     Handling  of  imported  tobacco 
pending  test  results. 

After  an  individual  shipment  of 
imported  flue-cured  or  burley  tobacco 
has  been  sampled,  regardless  of  whether 
it  is  certified  as  being  free  from 
prohibited  pesticide  residues,  it  must  be 
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kept  in  the  original  packages,  and  not  be 
mixed,  blended,  manipulated,  or  altered 
in  any  marmer,  or  moved,  shipped,  or 
transported  from  the  point  of  entry  until 
it  has  been  determined  that  the  tobacco 
does  not  contain  prohibited  pesticide 
residues. 

Dated:  June  S,  1989. 
Kenneth  C  Cleyton. 

Acting  Administrator. 

[FR  Doc.  89-13739  Filed  6-8-89;  8:45  am] 

MUMQ  COM  S410-«>-ll 


Food  and  Nutrition  Servico 

7  CFR  Parts  272  and  273 
[AincndiTMnt  No.  313] 

Food  Stamp  Program;  Employment 
and  Training  Requirements— 
Performance-Based  Funding 

AOENCV:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  finalizes  provisions 
of  a  proposed  rule  published  in  the 
Federal  Register  on  September  27, 1988 
(53  FR  37582).  Through  this  rule  the 
Department  is  establishing  a 
performance-based  measure  and 
allocation  method  to  annually  distribute 
$15  million  in  Employment  and  Training 
(E&T]  grant  funds  to  State  agencies  for 
operation  of  their  food  stamp  E&T 
programs,  beginning  in  Fiscal  Year  1990. 
The  allocation  method  finalized  in  this 
rule  is  intended  to  provide  financial 
incentives  for  State  agencies  to  operate 
effective  E&T  programs. 
DATES:  This  action  is  effective  July  10, 
1989.  The  funding  discussed  in  9  273.7  of 
this  fmal  rule  will  be  made  available  to 
State  agencies  for  use  in  Fiscal  Year 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Henigan.  Supervisor,  Work 
Program  Section.  Program  Development 
Division,  Food  Stamp  Program,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria.  Virginia 
22302.  (703)  756-3762. 
SUPPLEMENTARY  INFORMATION 

Classincation 

Executive  Order  12291.  This  rule  has 
been  reviewed  under  Executive  Order 
12291  and  Secretary's  Memorandum  No. 
1512-1.  The  Department  has  classiHed 
this  rule  as  non-major.  The  rule's  effect 
on  the  economy  will  be  less  than  $100 
million.  The  rule  will  have  no  effect  on 
costs  or  prices.  Competition,  investment, 
productivity,  and  innovation  will  remain 
unaffected.  This  rule  will  have  an  effect 
on  employment  in  that  its  goal  is  to 


correct  and  clarify  current  rules,  thereby 
improving  efforts  to  place  food  stamp 
recipients  in  employment.  There  will  be 
no  effect  on  the  competition  of  United 
States-based  enterprises  with  foreign- 
based  enterprises. 

Executive  Order  12372.  The  Food 
Stamp  Program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.551.  For  the 
reasons  set  forth  in  the  fmal  rule  related 
Notice  of  7  CFR  Part  3015,  Subpart  V  (48 
FR  29115),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act.  This  action 
has  been  reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354. 
Stat.  1164.  September  19, 1980).  G.  Scott 
Dunn.  Acting  Administrator  of  the  Food 
and  Nutrition  Service,  has  certified  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act.  Reporting 
and  recordkeeping  requirements  related 
to  performance  based  funding  as 
contained  in  7  CFR  273.7(c)(6)  are 
approved  by  OMB  under  approval 
#0584-0339. 

Background 

This  rule  puts  into  final  regulatory 
form  a  performance-based  measure  and 
allocation  method  to  distribute  annually 
$15  million  in  E&T  grants  to  State 
welfare  agencies  beginning  in  Fiscal 
Year  1990.  This  amount  is  part  of  the  $75 
million  Congress  has  authorized  for  the 
Department  to  provide,  unmatched,  to 
State  welfare  agencies  to  operate  food 
stamp  E&T  programs. 

The  Department  appreciates  the  e^ort 
which  went  into  the  preparation  of  the 
substantial  number  of  comments 
received  on  the  proposed  rulemaking. 
These  comments  received  full 
consideration  and  certain  modifications 
have  been  made  in  response  to  them. 

Implementation 

The  proposal  to  distribute  incentive 
funding  in  Federal  Fiscal  Year  1989 
received  much  unfavorable  comment. 
Commenters  said  that  distributing  the 
funding  for  use  during  a  year  which  has 
already  begun  would  be 
counterproductive  and  deprive  the  State 
agencies  of  adequate  time  to  plan  for 
and  absorb  the  funding.' The  Department 
concurs  with  the  commenters  and 
through  this  rule  is  delaying 
implementation  until  Fiscal  Year  1990. 


The  $7.5  million  that  was  intended  to  be 
distributed  based  on  a  performance 
measure  in  Fiscal  Year  1989  will  be 
allocated  to  State  agencies  on  the  basis 
of  Food  Stamp  Program  participation  in 
each  State  as  a  percentage  of  total 
nationwide  participation.  This  is  the 
same  allocation  method  used  to 
distribute  all  other  unmatched  E&T 
grant  funding  for  FY  1989. 

Measurenent  Period  for  Performance 
Based  Funding 

The  proposed  rule  stated  that  the 
measurement  period  for  each  fiscal 
year's  funding  would  be  the  calendar 
year  which  ends  three  quarters  before 
the  beginning  of  the  pertinent  fiscal 
year.  The  proposal  would  have  begun 
distributing  incentive  funding  in  Fiscal 
Year  1989  using  data  from  the  second, 
third  and  fourth  quarters  of  Calendar 
Year  (CY)  1987.  Many  commenters 
pointed  out  that  the  December  31, 1986 
regulation  said  that  data  from  Fiscal 
Year  1988  would  be  used  to  calculate  the 
incentive  amount  for  Fiscal  Year  1969.  In 
addition,  commenters  insisted  that  it 
would  be  unfair  to  utilize  Fiscal  Year 
1987  data,  particularly  since  that  time 
was  a  period  of  implementation  for 
State  agencies.  The  proposed 
measurement  period  for  each  fiscal 
year's  funding  will  be  retained. 
However,  because  the  year  of 
implementation  has  been  moved  to 
Fiscal  Year  1990.  the  timeframe  for  the 
first  measurement  period  will  be  altered. 
This  final  rule  specifies  that  the 
Department  will  use  data  reported  by 
State  agencies  for  Calendar  Year  1988  to 
determine  the  amount  of  the  Fiscal  Year 
1990  performance  based  funding.  These 
data  should  accurately  reflect  the  level 
of  service  provided  by  each  State 
agency.  State  agencies  will  be  informed 
of  the  amounts  they  will  receive  with 
enough  time  for  advance  planning. 

Process-Based  Standards 

A  number  of  conmienters  suggested 
that  the  proposed  use  of  a  process 
measure  is  inappropriate  in  light  of  the 
provisions  of  the  Hunger  Prevention  Act 
of  1988,  (Pub.  L  100-435)  which 
amended  the  Food  Stamp  Act  to 
mandate  that  outcome-based 
performance  standards  be  implemented 
by  April  1991. 

As  announced  in  the  preambles  to  the 
December  31, 1986  final  regulation  and 
the  September  27, 1988  proposed  rule, 
the  Department  originally  intended  to 
implement  performance-based  fimding 
in  Fiscal  Year  1989.  Since  that  became 
impractical,  the  date  is  being  moved 
forward  one  year.  The  Department 
remains  committed  to  and  continues  to 
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place  a  high  priority  upon  the  institution 
of  a  performance-based  funding  system. 
At  this  time,  however,  we  believe  the 
only  feasible  basis  by  which  to  reward 
performance  is  by  measuring  a  process 
over  which  Stale  agencies  have  control 
and  for  which  there  are  reliable  data, 
that  is,  the  number  of  work  registrants 
placed  in  Employment  and  Training 
Programs.  The  Food  Stamp  Program 
does  not  currently  require  State 
agencies  to  collect  any  E&T  outcome 
data.  Formulation  and  implementation 
of  such  a  collection  requirement  would 
take  many  months.  The  Department  will 
change  to  an  outcome-based  method  of 
allocating  incentive  funding  after 
implementation  of  the  provisions  of  the 
Hunger  Prevention  Act.  Moreover,  we 
believe  that  the  current  basis  of  grant 
allocation — caseload — does  not 
adequately  reflect  differences  in  State 
agency  funding  needs  and  that  the 
overall  equity  of  the  funding  system 
would  be  improved  by  the  adoption  of 
performance-based  funding. 

Commenters  also  said  that  the 
proposed  rule  failed  to  give  credit  to 
State  agencies  which  chose  to  provide 
intensive  services  to  fewer  participants. 
The  Department's  position  is  that 
programs  which  have  the  greatest 
impact  overall  for  the  entire  work 
registrant  population  are  those  which 
serve  the  largest  number  of  work 
registrants  possible.  The  Department  is 
aware  of  research  which  suggests  that 
for  the  Aid  to  Families  With  Dependent 
Children  Program  (AFDC)  population,  a 
greater  net  impact  may  be  achieved  by 
providing  intensive  services  to  the  hard- 
to-serve.  The  Food  Stamp  Program 
population  differs  from  that  of  the  AFDC 
program  and  the  results  of  that  research 
are  not  directly  generalizable  to  food 
stamp  recipients.  The  Department  is 
currently  conducting  a  wide  ranging 
evaluation  of  the  impact  of  food  stamp 
employment  and  training  programs.  We 
expect  the  evaluation  to  yield  important 
information,  which  will  guide  future 
work  policies.  At  this  time  however,  the 
Department  does  not  believe  compelling 
evidence  exists  to  indicate  that  high 
cost,  lengthy  interventions  are  superior 
for  food  stamp  work  registrants. 

Method  of  Measurement 

The  Department  proposed  to  allocate 
incentive  funds  based  on  the  number  of 
E&T  mandatory  participants  (work 
registrants  not  exempted  by  the  State 
agency  from  E&T  participation)  placed 
in  the  E&T  program  of  an  eligible  State 
as  a  proportion  of  E&T  mandatory 
participants  placed  in  E&T  programs 
nationwide.  The  definition  of  "placed"  is 
found  at  §  273.7{o)(2)  of  the  Food  Stamp 
Program  regulations.  It  includes  E&T 


mandatory  participants  sent  a  Notice  of 
Adverse  Action  for  failure  to  comply 
with  work  requirements.  As  discussed 
earlier,  a  good  deal  of  comment  was 
received  about  measuring  placement  in 
an  E&T  program  rather  than  placement 
in  employment.  Another  aspect  of  the 
methodology  which  received  much 
comment  was  that  only  the  placement  of 
E&T  mandatory  participants  was 
included  in  the  calculation.  Commenters 
objected  to  excluding  volunteers  from 
the  number  placed.  Volunteer 
placements  were  intentionally  excluded 
from  the  calculation  in  order  to  stress 
the  importance  the  Department  places 
on  service  to  work  registrants.  Food 
Stamp  work  registrants  are  the  main 
focus  of  Food  Stamp  E&T  programs. 
Although  service  to  volunteers  is  an 
allowable  cost,  the  measure  of 
effectiveness  the  Department  has 
chosen  is  service  to  work  registrants. 

For  these  reasons  the  Department  is 
retaining  the  methodology  of  the 
proposed  rule  and  will  consider  only  the 
placement  of  mandatory  E&T 
participants  in  calculating  the  amount  of 
incentive  funding  to  be  allocated  to  each 
State. 

Eligibility  for  Performance  Based 
Funding 

The  September  27, 1988  proposed  rule 
limited  eligibility  for  performance 
funding  to  State  agencies  which  meet 
their  E&T  performance  standards,  as  set 
forth  in  §  273.7(o)  of  the  food  stamp 
regulations,  for  the  second  prior  fiscal 
year.  For  example,  to  be  eligible  for 
incentive  funding  in  Fiscal  Year  1991  the 
State  agency  would  have  had  to  have 
met  its  performance  standard  for  Fiscal 
Year  1989.  If  a  State  agency  fails  to  meet 
its  performance  standard  in  a  given 
year,  it  would  be  ineligible  for  any  share 
of  performance  funding  two  fiscal  years 
later.  The  September  27,  1988  proposed 
rule  established  the  March  1  prior  to  the 
FY  for  which  performance-based 
funding  would  be  distributed  as  the  date 
beyond  which  no  new  information 
would  be  considered  by  the  Department 
in  making  the  deteniiination  of  whether 
State  agencies  are  eligible  for 
performance-based  funding. 

The  Fiscal  Year  1989  performance 
standard  is  unique  because  it  is  split, 
i.e..  States  must  serve  35%  of  eligibles  in 
the  first  quarter  and  35%  over  the 
remaining  three  quarters.  To  determine 
eligibility  for  performance-based 
funding  in  Fiscal  Year  1991,  the 
Department  will  average  the  two 
periods — this  will  not  be  done  to 
determine  whether  or  not  State  agencies 
have  met  their  performance  standards. 

Comment  was  received  saying  that 


establishing  the  March  1  a  deadline 
would  be  unjust  to  State  agencies  which 
miscalculate  performance  and  those 
which  fail  to  meet  a  performance 
standard,  appeal,  and  establish  an 
acceptable  performance  rate  after 
March  1.  The  Department  concedes  that 
this  could  be  a  problem.  Altering  the 
concept  of  a  cut-off  date  would  be  at  the 
expense  of  all  other  State  agencies.  The 
intent  of  a  cut-off  beyond  which  no 
further  State  agency  performance  data 
could  be  included  is  to  ensure  that  FNS 
has  time  to  review  the  performance  data 
submitted  by  the  State  agencies, 
calculate  performance  rates,  and  inform 
State  agencies  of  the  amount  of  funding 
they  can  expect  to  receive  early  enough 
to  incorporate  the  amount  into  their 
planned  E&T  budgets.  The  Department 
considered  holding  aside  a  portion  of 
the  performance  based  funding  and 
distributing  an  amount  less  than  $15 
million  among  State  agencies,  but  this, 
also,  couldbe  to  the  detriment  of  State 
agencies  which  maintain  accurate  data 
and  submit  timely  reports.  The 
Department  is  retaining  a  March  1  cut- 
off date  for  determining  whether  a  Stale 
agency  has  met  its  performance 
standard  in  the  second  preceding  year. 
In  recognition  of  problems  which  could 
result  when  Slate  agencies  fail  to  meet  a 
performance  standard,  the  Department 
will  make  every  effort  to  resolve 
questions  of  a  State  agency's  good  cause 
prior  to  March  1.  The  Department's 
success  in  this  endeavor,  is  dependent 
upon  receipt  of  adequate  documentation 
of  good  cause  from  the  State  agency, 
certainly  no  later  than  January  15  of  the 
affected  year.  The  Department  will 
strive  to  ensure  that  State  agencies 
which  claim  to  have  good  cause  for 
failing  to  meet  a  performance  standard 
will  not  be  denied  the  potential  to 
receive  performance  funding. 

The  provision  from  the  proposed  rule 
saying  that  State  agencies  which  are 
ineligible  for  performance-based  funding 
in  a  given  year  will  have  their 
placements  omitted  in  computing  the 
national  placement  total  when  FNS 
calculates  performance-based  shares  for 
eligible  State  agencies  received  no 
comment  and  is  finalized  in  this 
rulemaking. 

The  Department  did  not  receive 
comment  on  and  is  retaining  the 
provision  that  if  State  agencies  have 
their  performance  standards  lowered  by 
the  Department  prior  to  the  start  of  a 
fiscal  year,  they  will  be  eligible  for 
performance  funding  if  the  approved 
lower  standard  is  met. 
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List  of  Subjects 

7CFRPart272 

Alaska,  Civil  rights,  food  8t.anips. 
grant  programs — social  programs, 
reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
Stamps,  Fraud,  Grant  programs-social 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements,  Social 
Security,  Students. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Parts  272  and  273  are 
amended  as  follows: 

1.  The  authority  citation  of  Parts  272 
and  273  continues  to  read  as  follows: 

AuUiorily:  7  U.S.C.  2011-2029. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  S  272.1  a  new  peragraph  (g)(107) 
is  added  to  read  as  follows: 

(  272.1    General  terms  and  condition*. 

•  •  *  4  * 

(g)  Implementation.  *  •  • 
(107)  Amendment  No.  313.  The 
performance-tJased  funding  provisions 
for  Employment  and  Training  programs 
shall  be  effective  October  1, 1989. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  S  273.7: 

a.  The  title  of  paragraph  (d)(1)  is 
revised. 

b.  The  First  sentence  of  paragraph 
(d)(l)(i](A)  is  amended  by  removing  the 
words  "paragraph  (d)(l)(i)(B]"  and 
adding  the  words  "paragraphs  (d)(l)(i) 
(B)  and  (C)"  in  their  place. 

c.  Paragraphs  (d)(l)(i)(B]  through 
(d)(l)(i)(E)  are  redesignated  as 
paragraphs  (d)(l)(i~)(C)  through 
(d](1)(i)(F).  and  a  new  paragraph 
(d)(l)(i)(B)  is  added  to  read  as  follows: 

9  273.7    Work  requirement*. 

*  •  •  *  • 

(d)  Federal  financial  participation — 
(1 )  Employment  and  training  grants. 

(i)  *  *  * 

(B)  The  Secretary  shall  allocate  $15 
million  of  the  Federal  funds  available 
each  fiscal  year  for  unmatched 
employment  and  training  grants  based 
on  the  ratio  of  the  number  of  E&T 
mandatories  placed  (as  defined  in 
§  273.7(o))  in  a  food  stamp  E&T  program 
in  an  eligible  State  to  E&T  mandatory 
participants  placed  in  all  eligible  States 
in  the  calendar  year  that  ends  nine 
months  before  the  beginning  of  the  fiscal 
year.  For  example.  Fiscal  Year  1991 


performance-based  funding  shall  be 
based  on  mandatory  participants  placed 
in  Calendar  Year  1989.  In  order  to  be 
eligible  for  a  share  of  performance- 
based  funding  for  a  given  fiscal  year,  a 
State  agency  shall  have  met  its 
performance  standard  (as  established 
prospectively)  for  the  second  preceding 
fiscal  year,  e.g..  to  receive  any 
performance-based  funding  for  Fiscal 
Year  1991.  a  State  agency  must  have  met 
its  performance  standard  for  Fiscal  Year 
1989).  Fiscal  Year  1991  will  be  the  first 
year  this  particular  criterion  will  be 
imposed.  Performance  over  the  entire 
Fiscal  Year  of  1989  will  be  considered  to 
determine  eligibility  for  Fiscal  Year  1991 
funding.  Corrections  to  reports  required 
to  be  submitted  in  accordance  with 
S  273.7(c)  must  be  received  by  FNS.  and 
State  agency  good  cause  appeals  must 
be  resolved  no  later  than  March  1  to  be 
used  in  determining  whether  a  State 
agency  is  eligible  for  performance-based 
funding  and  in  calculating  the 
performance-based  funding  share  for  the 
fiscal  year  beginning  the  following 
October.  If  the  data  on  the  reports  show 
that  a  State  agency  did  not  meet  its 
performance  standard  for  the  second 
preceding  fiscal  year  or  if  missing 
reports  prevent  the  Department  from 
being  able  to  determine  if  a  State  agency 
met  such  performance  standard  or  a 
good  cause  determination  was  not  made 
by  FNS  by  March  1.  the  State  agency 
would  not  be  eligible  for  performance- 
based  funding.  Only  data  from  eligible 
State  agencies  will  be  used  when 
determining  performance-based  funding 
shares  among  those  State  agencies. 

«  *  4  *  * 

G.  Scott  Dunn. 

Acting  Administrator.  Food  and  Nutrition 
Service. 

Date:  May  30. 1989. 
[PR  Doc.  89-13646  Filed  &-»-69;  8:43  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  910 
|L«mon  Regulation  669] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Ser\'ice, 

USDA. 

action:  Final  rule. 

summary:  Regulation  669  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
400,000  cartons  during  the  period  |une  11 
through  |une  17, 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 


period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

DATES:  Regulation  669  (§  910.969]  is 
effective  for  the  period  June  11  through 
June  17. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodriguez.  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
F&V.  AMS.  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456:  telephone:  (202)  475- 
3861. 

SUPPlfMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910).  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administration 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
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this  action  will  tend  to  e^ectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-89.  The  Committee  met 
publicly  on  June  6, 1989.  in  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
a  quantity  of  lemons  deemed  advisable 
to  be  handled  during  the  specified  week. 
The  Committee  reports  that  demand  for 
lemons  is  strong. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  the  publication  in  the  Federal 
Register  because  of  insufHcient  time 
between  the  date  when 'information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary,  in  order  to  effectuate  the 
declared  purposes  of  the  Act.  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows; 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.969  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.969    Lemon  Regulation  669. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  of  June  11, 
1989,  through  June  17, 1989,  is 
established  at  400,000  cartons. 


Dated:  June  7. 1989. 
Rol>ert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-13905  Piled  6-8-89:  8:45  am) 

BILUNQ  CODE  3410-42-11 


7  CFR  Part  917 
[Docket  No.  FV-89-058] 

Pears,  Plums  and  Peaches  Grown  in 
Califomia;  Modification  of  Pack 
Requirements  for  Plums  for  the  1989/ 
90  Season 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  relaxes 
pack  requirements  established  for 
Califomia  plums  for  the  1989/90  season, 
to  permit  the  shipment  of  plums  packed 
in  24-pound  net  weight  loose-filled  or 
tight-filled  packages  or  containers. 
Currently,  such  containers  must  contain 
28  pounds,  net  weight,  of  plums.  This 
action  would  provide  handlers  with 
more  marketing  flexibility. 
DATES:  This  interim  final  rule  becomes 
effective  June  5, 1989.  Comments 
received  by  July  10, 1989,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  should 
be  sent  to:  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Fruit  and  Vegetable 
Division,  P.O.  Box  96456,  Room  2025-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  material  should  be 
submitted  and  will  be  available  for 
public  inspection  in  the  office  of  the 
Docket  Clerk  during  regular  business 
hours.  The  comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  475-3919. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  917  (7  CFR  Part  917),  both  as 
amended,  regulating  the  handling  of 
fresh  pears,  plums  and  peaches  grown  in 
Califomia.  The  agreement  and  order  are 
effective  under  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  Lhe  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  390  handlers 
of  plums  subject  to  regulation  under 
marketing  order  (7  CFR  Part  917),  and 
there  are  approximately  1,500  producers 
in  the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000.  Small  agricultural  service 
firms  are  defined  as  those  whose  gross 
armual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  Califomia  plums  may  be  classified  as 
small  entities. 

Inspected  shipments  of  Califomia 
plums  for  the  1988  season  totalled 
approximately  15.250.000— 28- pound 
equivalent  packages,  and  were 
marketed  primarily  in  the  fresh  market. 
Inspected  shipments  of  plums  during  the 
1989  season  are  expected  to  total 
slightly  more  than  14  million  28-pound 
equivalent  packages. 

Shipments  of  Califomia  plums  are 
regulated  by  container  and  pack  under 
Plum  Regulation  17  (7  CFR  917.454). 
Paragraph  {a)(5)  of  §  917.454  specifies 
that  each  package  or  container  of  loose- 
filled  or  tight-filled  plums  other  than 
bulk  bin  containers,  master  containers 
of  consumer  packages,  and  individual 
consumer  packages,  shall  bear  on  one 
outside  end  in  plain  sight  and  in  plain 
-  letters,  the  words  "28  pounds  net 
weight."  Because  these  regulations  do 
not  change  substantially  from  season  to 
season,  they  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  as  approved 
by  the  Secretary. 


24668 Federal  Regigter  /  Vol.  54.  No.  110  /  Friday.  June  9.  1989  /  Rules  and  Regulations 


On  May  3, 1989,  and  again  on  May  24. 
1989,  the  Plum  Commodity  Committee 
(committee)  considered  a  request  from 
one  handler  to  test  market  plums  packed 
in  24-pound  net  weight  volume-Hlled 
containers  which  are  5  and  3/4  inches 
deep.  The  handler  indicated  that  a 
market  exists  for  5  and  3/4  inch  deep, 
24-pound  net  weight  containers.  The  2A-. 
pound  net  weight  containers  currently  ih 
use  are  generally  6  and  1/2  inches  deep. 
The  24-pound  container  is  the  same 
length  and  width  as  the  larger  container 
and  is  generally  used  for  shipping  plums 
packed  in  molded  forms  (tray-packs). 
According  to  the  handler,  an  individual 
buyer  prefers  the  small  containers, 
volume  filled,  because  their  use  reduces 
handling  costs  by  allowing  the  buyer  to 
ripen  and  display  the  fruit  without  the 
need  for  moving  the  plums  from  packing 
to  display  containers.  The  buyer  also 
contends  that  because  peaches  and 
nectarines  are  packed  in  the  smaller 
containers,  similar  use  of  smaller 
containers  for  plums  enhances  the 
display  of  summer  fruit  in  the  buyer's 
stores  and  thus  increases  sales. 

At  both  meetings,  some  committee 
members  opposed  the  use  of  the  smaller 
24-pound  net  weight  container  because 
they  believe  such  use  could  cause 
confusion  in  the  marketplace.  They 
believe  this  could  defeat  the  purpose  of 
having  one  standard  sized  28-pound  net 
weight  container.  Also,  previous 
research  has  shown  that  less  fruit 
bruising  results  from  fruit  packaged  in 
the  28-pound  net  weight  container.  In 
addition,  some  members  believed  that 
approval  of  this  handler's  request  would 
set  a  precedent,  and  could  require 
approval  of  future  requests  for  diHerent 
net-weight  containers.  Further,  it  was 
Indicated  that  the  5  and  3/4  inch  deep 
containers  would  limit  the  handler  to 
using  smaller  sized  fruit  because  larger 
fruit  would  either  not  fit  in  the  smaller 
container  or  could  be  bruised  during 
packaging  or  shipment.  Other  members 
indicated  that  the  request  to  market  fruit 
in  a  24-pound  net  weight  container 
should  be  approved  if  sales  of  ^it 
could  be  increased.  One  member  was  of 
the  opinion  that  the  use  of  a  24-pound 
net  weight  container  would  not  cause 
confusion  in  the  marketplace.  It  was 
suggested  that  information  was  needed 
from  other  retailers  on  the  24-pound 
pack.  Representatives  of  the  handler 
requesting  the  use  of  the  24-pound  net 
weight  container  and  of  the  retailer  who 
wishes  to  purchase  fruit  in  that 
container  attended  both  meetings.  The 
handler  indicated  that  the  24-pound  net 
weight  container  would  only  be  used  in 
shipments  to  the  one  buyer.  The  handler 
further  Indicated  that  the  quantity 


expected  to  be  ship|}ed  to  that  buyer 
would  be  approximately  1  percent  of 
total  industry  plum  shipments  during  the 
1989/90  season.  Thus,  the  handler  and 
retailer  both  felt  that  there  is  little 
possibility  of  confusion  in  the 
marketplace  caused  by  the  use  of 
another  sized/weight  container.  Most 
members  agreed  that  additional 
marketing  research  on  the  24-pound  net 
weight  container  would  be  helpful  in 
making  a  recommendation  on  the  use  of 
that  shipping  container  in  the  future.  The 
committee  voted  to  authorize  a  study  of 
the  marketing  effects  of  the  smaller 
containers  and  of  buyer  interest  before 
shipments  are  authorized.  At  both 
meetings,  the  committee  voted  to  not 
recommend  the  use  of  the  24-pouna  net 
weight  container. 

The  Department  has  carefully 
considered  the  votes  of  the  committee, 
the  differing  viewpoints  of  the  individual 
committee  members,  and  other 
information.  The  Department  believes 
that  handlers  should  be  permitted  to 
take  advantage  of  marketing  outlets 
which  desire  24-pound  net  weight 
containers  of  plums,  while  the 
committee  conducts  a  study  evaluating 
the  effects  of  using  such  containers. 
Moreover,  the  Department  believes  that 
the  limited  use  of  the  smaller  container 
as  discussed  above  for  the  1989/90 
season  would  not  disrupt  the  market. 

The  Department  also  believes  that 
approval  of  the  24-pound  net  weight 
container,  packed  loose-filled  or  tight- 
filled,  will  not  necessarily  result  in 
additional  handler  requests  for  different 
sized  containers  with  net  weights  other 
than  24  and  28  pounds.  If  this  action 
should  result  in  a  proliferation  of 
handler  requests  for  other  sized  or 
weight  containers,  the  committee  should 
review  such  requests  and  recommend, 
when  appropriate,  the  use  of  those 
containers. 

In  view  of  the  above,  it  is  the 
Department's  view  that  this  change  in 
container  requirements  will  provide 
additional  marketing  opportunities  and 
should  not  disrupt  the  marketplace. 
Thus,  to  allow  the  shipment  of  plums  in 
24-pound  net  weight  containers, 
paragraph  (a)(5)  of  {  917.454  should  be 
revised  for  the  1989/90  marketing 
season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendation,  and  other 
information,  it  is  found  that  the 
modification  of  the  container 


requirements,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1) 
Shipments  of  the  1989/90  plum  crop 
have  already  begun;  (2)  this  action  gives 
handlers  the  opportunity  to  use  a 
smaller  net-weight  container  to  meet 
buyer  preferences;  and  (3)  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  of  the  changed 
requirements. 

Further  committee  recommendations, 
other  information,  and  all  written 
comments  timely  received  in  response  to 
this  publication  will  be  considered  prior 
to  any  finalization  of  this  interim  final 
rule. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  Agreements  and  Orders, 
Fears,  Plums,  Peaches,  California. 

For  the  rtrasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended  as 
follows: 

PART  917— FRESH  PEARS.  PLUMS, 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Autliority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  917.454  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

9917.454    Plum  R«gulatlon17. 

(a)  *  *  * 

(5)  Each  package  or  container  of 
loose-filled  or  tight-filled  plums  other 
than  bulk  bin  containers,  master 
containers  of  consumer  packages,  and 
individual  consumer  packages  in  master 
containers  shall  bear  on  one  outside 
end.  in  plain  sight  and  in  plain  letters, 
the  words  "28  pounds  net  weight"  or.  for 
the  1989/90  marketing  season.  "24 
pounds  net  weight.",  whichever  is 
appropriate. 
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Dated:  June  5, 1989. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-13655  Filed  6-8-89;  8:45  am] 
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7  CFR  Part  989 
[FV-69-016FR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Suspension  of  a 
Provision  Regarding  Desirable 
Carryout  Levels  and  Establishment  of 
a  Formula  To  Calculate  Desirable 
Carryout  Levels  Under  the  California 
Raisin  Marketing  Order's  Rules  and 
Regulations 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule;  Suspension  of  a  rule. 

summary:  This  action  suspends,  for  an 
indefinite  period,  an  order  provision 
relating  to  desirable  carryout  levels  for 
certain  varietal  types  of  raisins 
regulated  under  the  marketing  order  for 
raisins  produced  from  grapes  grown  in 
California.  The  final  rule  establishes  a 
formula  to  calculate  new  desirable 
carryout  levels  to  become  part  of  the 
order's  administrative  rules  and 
regulations.  The  suspension  of  the 
desirable  carryout  level  will  allow  the 
Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  to 
adopt  a  formula  to  calculate  the 
desirable  carryout  levels  used  in  the 
Committee's  annual  marketing  policy 
deliberations  for  all  varietal  types  of 
raisins. 

EFFECTIVE  DATE:  July  10, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  A.  Petrella,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  Room 
2525-S,  P.O.  Box  96456.  Washington.  DC 
20090-6456:  telephone:  (202)  447-5120. 

SUPPLEMENTARY  INFORMATION!  This  rule 

is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  Part  989).  both 
as  amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  and  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act.  The 
agreement  and  order  are  effective  under 
the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 


has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketing  order,  and 
approximately  5,000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  A  majority  of  producers  and 
a  minonty  of  handlers  of  California 
raisins  may  be  classified  as  small 
entities. 

This  action  will  not  have  a  significant 
economic  impact  on  small  producers  or 
handlers.  The  suspension  of  the 
desirable  carryout  levels  and 
establistiment  of  a  formula  to  calculate 
new  desirable  carryout  levels  should 
allow  greater  flexibility  in  marketing 
consistent  with  recent  market  trends. 
Also,  when  the  desirable  carryout  levels 
are  increased,  the  free  tonnage 
percentage  will  correspondingly 
increase,  allowing  more  raisins  to  be 
available  for  immediate  sale.  Producers 
are  usually  paid  at  the  time  of  delivery 
to  handlers  for  the  free  tonnage  portion 
of  the  crop.  The  reserve  portion  of  the 
crop  must  be  held  by  handlers  for  the 
account  of  the  Committee  to  be  sold  in 
specified  outlets  ttiroughout  the  crop 
year.  Payments  to  equity  holders 
(producers)  from  reserve  sales  are  made 
periodically  throughout  the  crop  year. 
Therefore,  an  increase  in  the  desirable 
carryout  levels  will  provide  returns  to 
producers  earlier  in  the  season  on  more 
free  tonnage  raisins. 

This  action  suspends  the  desirable 
carryout  levels  specified  in  §  989.54(a)  of 
the  order  and  establishes  a  formula  to 
calculate  new  desirable  carryout  levels 
as  part  of  the  order's  administrative 
rules  and  regulations.  These  actions 


were  unanimously  recommended  by  the 
Committee  at  its  December  7, 1988, 
meeting. 

Section  989.54(a)  of  the  order 
currently  specifies  the  desirable 
carryout  levels  for  certain  varietal  types 
of  raisins.  The  desirable  carr>'out  level 
is  the  amount  of  tonnage  from  the  prior 
crop  year  that  is  considered  necessary 
for  the  industry  to  have  available  during 
the  first  part  of  each  crop  year  to  meet 
market  needs,  while  wailing  for  the  next 
crop  to  be  harvested.  Under  current 
order  provisions,  the  desirable  carryout 
level  for  Natural  (sun-dried)  Seedless 
raisins  is  60.000  tons.  In  1984.  the  order 
was  amended  to  increase  the  desirable 
carryout  level  by  5.000  tons  each  crop 
year  from  45.000  tons,  until  it  reached 
60.000  tons  (49  FR  48194,  December  11. 
1984).  The  Committee  reached  the 
60.000-ton  ceiling  last  season.  The 
desirable  carryout  levels  for  Dipped 
Seedless  and  Oleate  and  Related 
Seedless  raisins  are  also  specified  in 
§  989.54(a)  at  1,500  tons. 

The  Committee  has  determined  that 
the  current  desirable  carryout  levels  for 
Natural  (sun-dried)  Seedless  and  Dipped 
Seedless  raisins  specified  in  the  order 
are  too  low  and  that  higher  levels  are 
more  appropriate  because  they  will 
allow  handlers  to  have  adequate 
inventory  to  meet  shipment  needs  during 
the  early  months  of  the  crop  year.  The 
Committee  has  also  determined  that  the 
desirable  carryout  level  for  the  Oleate 
and  Kulated  Seedless  varietal  type  is  too 
high  and  the  specified  tonnage  in 
§  989.54(a)  should  be  suspended 
regarding  this  varietal  type  since  the 
specified  tonnage  no  longer  reflects  the 
actual  tonnage  needed  during  the 
beginning  of  the  season.  Thus,  the 
Committee  has  recommended  that  the 
two  sentences  in  §  989.54(a)  reldting  to 
desirable  carryout  levels  for  these 
varietal  types  of  raisins  be  suspended 
indefinitely. 

In  addition,  the  Committee 
recommended  that  a  formula  to 
calculate  desirable  carryout  levels  be 
established  in  the  order's  rules  and 
regulations.  The  Committee  has 
recommended  that  total  shipments 
(converted  to  a  natural  condition  basis) 
for  these  raisin  varietal  types  from 
August.  September,  and  October  (the 
first  three  months  of  the  crop  year)  of 
the  prior  crop  year  be  used  to  establish 
the  desirable  carryout  levels  each 
season.  If  prior  shipments  in  a  particular 
crop  year  are  limited  due  to  adverse 
crop  conditions,  the  Committee  may 
select  the  shipments  during  the  August 
through  October  period  of  one  of  the 
three  years  preceding  the  prior  crop 
vear.  The  Committee  has  indicated  that 
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this  formula  method  is  an  appropriate 
procedure  for  determining  desirable 
carryout  levels,  since  it  will  better 
reflect  changes  in  each  season's 
mari<eting  conditions. 

The  Committee  has  indicated  that 
shipment  levels  during  the  beginning  of 
the  crop  year  (the  three-month  period  of 
August,  September,  and  October)  have 
increased  from  57,266  tons  in  1982  to 
95,323  tons  in  1988  for  Natural  (sun- 
dried]  Seedless  raisins.  The  Natural 
(sun-dried)  Seedless  raisin  varietal  type 
comprises  about  90  percent  of  the 
industry's  annual  raisin  crop.  If  the  new 
formula  were  in  effect  for  the  current 
season,  the  desirable  carryout  level 
would  be  increased  by  approximately 
43,948  tons  for  Natural  (sun-dried) 
Seedless  raisins,  to  103,948  tons 
(converted  to  a  natural  condition  basis). 
Shipments  of  Natural  (sun-dried) 
Seedless  raisins  during  the  first  three 
months  of  the  crop  year  totaled  83.410 
tons  in  1986:  87,688  tons  in  1987;  and 
95,323  tons  in  1986. 

The  formula  would  also  be  likely  to 
result  in  an  increase  in  carryout  levels 
for  the  Dipped  Seedless  varietal  type 
because  shipments  of  this  varietal  type 
during  the  first  three  months  of  the  crop 
year  have  increased  in  recent  years.  The 
desirable  carryout  level  would  be 
increased  by  approximately  1,860  tons 
for  the  Dipped  Seedless  varietal  type  to 
3,360  tons  (converted  to  a  natural 
condition  basis)  if  the  new  formula  were 
in  effect  for  the  current  season. 
Shipments  of  the  Dipped  Seedless 
varietal  type  during  the  first  three 
months  of  the  crop  year  totaled  1,108 
tons  in  1986;  1,822  tons  in  1967;  and  1.767 
tons  in  1988. 

Shipment  levels  of  the  Oleate  and 
Related  Seedless  varietal  type,,  on  the 
other  hand,  have  been  below  the  1,500 
ton  level  specified  in  the  order. 
Shipments  of  this  varietal  type  during 
the  first  three  months  of  the  crop  year 
totaled  840  tons  in  1986;  922  tons  in  1987; 
and  114  tons  in  1988.  Therefore,  the 
formula  to  calculate  the  desirable 
carryout  levels  for  this  varietal  type 
results  in  a  desirable  carryout  figure  that 
more  closely  reflects  the  shipments 
during  the  August  through  October 
period. 

The  Committee  also  intends  to  use 
this  formula  to  calculate  desirable 
carryout  levels  for  all  varietal  types 
listed  uner  t  989.110  of  the  rules  and 
regulations.  The  desirable  carryout 
levels  of  the  varietal  types  that  are  not 
currently  specified  under  i  989.54(a) 
(Golden  Seedless,  Muscats,  Sultanas. 
2^nte  Currants,  Monukka,  and  Other 
Seedless  raisins)  are  determined  by  the 
Committee  each  crop  year  based  on  the 
marketing  conditions  from  the  prior  year 


and  anticipated  marketing  conditions  for 
the  upcoming  year.  The  Committee  has 
determined  that  the  formula  method  will 
be  more  appropriate  in  determining  the 
desirable  carryout  levels  for  these 
varietal  types. 

Recommendation  of  this  action  was 
published  in  the  Federal  Register  (54  FR 
10158)  on  March  10, 1989.  Written 
comments  were  invited  from  interested 
persons  until  April  10. 1989. 

One  comment  was  received  from  Mr. 
Barry  F.  Kriebel,  President  of  Sun-Maid 
Growers  of  California.  The  comment 
strongly  supported  the  proposed  action 
recommended  by  the  Committee.  The 
commenter  also  pointed  out  an 
inadvertent  error  in  the  supplementary 
information  section  of  the  proposed 
action.  In  the  discussion  relating  to  the 
calculations  of  the  desirable  carryout 
levels  for  Natiu-al  (sun-dried)  Seedless 
raisins,  the  calculations  were  not 
converted  to  a  natural  condition  basis 
as  recommended  in  the  new  desirable 
carryout  formula.  This  has  been 
corrected  in  the  supplementary 
information  section  of  this  action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendations,  the 
comments  received,  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Fart  989 

California.  Grapes.  Marketing 
agreements  and  orders,  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Pari  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  QRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Note* — These  sections  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Authority:  Sees.  1-19. 48  Stat.  31.  as 

amended.  7  U.S.C.  801-674. 

S  989.54    (Am«n<tod] 

2.  In  paragraph  (a)  of  S  989.54 
Marketing  policy,  the  sentences,  "The 
desirable  carryout  shall  be  increased 
from  45,000  to  60,000  tons  for  Natural 
(sun-dried)  Seedless  raisins  at  a  rate  of 
5,000  tons  per  year  for  the  three  crop 
years  following  the  effective  date  of  this 
amended  subpart.  The  desirable 
carryout  for  Dipped  Seedless  raisins 


shall  be  1,500  tons,  and  for  Oleate  and 
Related  Seedless  raisins  1.500  tons.",  are 
suspended  indefinitely. 

Subpart— Adminlstrativ*  Rules  and 
Regulations 

3.  A  new  i  989.154  is  added  to  read  as 
follows: 

SM9.154    Desirable  carryout  levels. 

The  desirable  carryout  levels  to  be 
used  in  computing  and  announcing  a 
crop  year's  marketing  policy  shall  be 
equal  to  the  shipments  of  free  tonnage  to 
all  outlets  for  each  varietal  type  during 
the  period  August  through  October  of 
the  prior  crop  year,  converted  to  a 
natural  condition  basis.  Provided,  That 
if  the  prior  year's  shipments  were 
limited  because  of  crop  conditions,  the 
Committee  may  select  the  shipments 
during  the  August  through  October 
period  of  one  of  the  three  years 
preceding  the  prior  crop  year. 

Dated:  June  6, 1989. 
Jo  Ann  R.  SmiUi. 

Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[FR  Doc.  89-13738  Filed  6-8-89;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.  Z;  Docket  No.  R-06551 

RIN:  7100-AA91 

Truth  In  Landing;  Home  Equity 
Disclosura  and  Substantive  Rules 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  revising 
Regulation  Z  (Truth  in  Lending]  to 
implement  the  Home  Equity  Loan 
Consumer  Protection  Act  of  1988.  The 
law  requires  creditors  to  provide 
consumers  with  extensive  information 
for  open-end  credit  plans  secured  by  the 
consumer's  dwelling,  and  imposes 
substantive  limitations  on  these  plans. 
Creditors  will  have  to  provide 
information  at  the  time  an  application  is 
provided  to  the  consumer,  including 
information  about  the  payment  terms, 
fees  imposed  under  the  plan,  and,  for 
variable-rate  plans,  information  about 
the  index  and  a  fifteen-year  history  of 
changes  in  the  index  values.  Creditors 
will  be  required  to  provide  consumers 
with  a  brochure  prepared  by  the  Board 
(or  a  suitable  substitute]  describing 
home  equity  plans.  The  regulation  also 
imposes  duties  on  third  parties  who 
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provide  applications  to  consumers  and 
modifies  the  rules  relating  to 
advertisements  for  home  equity  plans. 

In  addition  to  these  disclosure 
requirements,  the  regulation  limits  a 
creditor's  right  to  terminate  a  plan  and 
accelerate  any  outstanding  balance,  or 
to  change  the  terms  of  a  plan  after  it  has 
been  opened,  and  limits  the  type  of 
index  that  can  be  used  for  variable-rate 
plans. 

EFFECTIVE  DATE:  June  7, 1989,  but 
compliance  is  optional  until  November 
7. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Sharon  Bowman,  Leonard  Chanin  or 
Thomas  Noto,  Staff  Attorneys,  or 
Michael  Bylsma,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667  or  452-2412;  for 
the  hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

In  December  1987  the  Board  proposed 
amendments  to  Regulation  Z  to  change 
the  existing  disclosure  requirements  for 
home  equity  lines  of  credit  secured  by 
the  consumer's  principal  dwelling  (52  FR 
48702).  Subsequently,  the  Home  Equity 
Loan  Consumer  Protection  Act  was 
enacted  on  November  23, 1988  (Pub.  L 
100-709).  The  law  superseded  the 
Board's  proposal. 

The  statute  and  amendments  to  the 
regulation  leave  in  place  existing 
disclosure  requirements  for  open-end 
plans.  They  add,  however,  two 
requirements  to  this  framework.  First,  as 
is  the  case  for  certain  closed-end 
adjustable-rate  mortgages  (see 
§  226.19(b)  of  Regulation  Z),  creditors 
generally  will  be  required  to  provide 
detailed  disclosures  about  th'  ir  home 
equity  plans  when  an  application  is 
provided  to  the  consumer.  Second, 
creditors  will  be  required  to  provide 
additional  information,  along  with  the 
current  disclosures,  prior  to  the  first 
transaction  under  the  plan.  In  addition 
to  these  disclosures  the  statute  and 
regulation  place  certain  substantive 
limitations  on  home  equity  plans. 

On  January  23, 1989,  the  Board 
published  a  proposed  rule  to  amend 
Regulation  Z  to  implement  the  statute. 
(54  FR  3063).  The  Board  received 
approximately  150  corr.ments  on  the 
proposal.  A  number  of  commenters 
expressed  concern  about  the  new  law, 
and  in  particular  about  the  substantive 
requirements.  They  felt,  however,  that 
the  Board  had  provided  a  workable 


framework  to  provide  guidance  to 
creditors.  Many  commenters  recognized 
that  the  statute  provided  the  Board  with 
little  flexibility  in  implementing  the  act, 
but  requested  further  guidance  on 
various  issues. 

Based  on  a  review  of  the  comments 
and  further  analysis,  the  Board  is 
adopting  a  final  rule  implementing  the 
act.  The  statute  provides  that  creditors 
must  comply  with  the  law  five  months 
after  enactment  of  final  regulations  by 
the  Board.  Therefore,  compliance  is 
mandatory  as  of  November  7, 1989. 
Creditors  are  free  to  comply  with  the 
new  requirements  prior  to  that  date. 

(2)  Amendments  To  Regulation  Z 

The  Home  Equity  Loan  Consumer 
Protection  Act  is  quite  detailed  and,  for 
the  most  part,  the  regulatory 
amendments  mirror  the  statutory 
requirements.  The  amendments  to 
Regulation  Z  incorporate  the  disclosure 
provisions  into  a  new  §  226.5b  of  the 
regulation  and  into  existing  §  226.6.  (A 
new  S  226.5a  was  added  to  Regulation  Z 
by  the  Board  on  April  6, 1989.  to 
implement  the  Fair  Credit  and  Charge 
Card  Disclosure  Act.  See  54  FR  13855. 
The  changes  now  being  made  amend  the 
regulation  as  it  has  been  modified  by  the 
amendments  implemented  under  the 
Fair  Credit  and  Charge  Card  Disclosure 
Act.)  Modifications  are  made  to  the  form 
and  timing  rules  in  §  226.5,  the  change  in 
terms  rules  in  §  226.9,  the  rescission 
provisions  in  section  226.15.  and  the 
advertising  rules  contained  in  §  226.16. 
Technical  amendments  also  are  made  to 
§§  226.1,  226.5a,  and  226.14. 

This  notice  contains  a  detailed 
section-by-section  di.scussion  of  the  new 
rules  and  provides  guidance  on  a  large 
number  of  technical  questions  raised  by 
the  commenters.  In  general,  the 
amendments  apply  to  open-end  credit 
lines  secured  by  the  consumer's 
dwelling  (not  limited  to  the  principal 
dwelling). 

The  new  rules  require  that  creditors 
provide  disclosures  and  a  brochure  at 
the  time  an  application  for  such  a  line  of 
credit  is  given  to  the  consumer,  although 
extra  time  is  permitted  in  certain  cases, 
such  as  where  applications  are  made  on 
the  telephone  or  through  intermediaries. 
The  disclosures  generally  have  to  be 
grouped  together  and  separated  from 
any  unrelated  information.  Among  other 
things,  creditors  must  describe  the 
payment  terms  of  the  plan,  including 
how  the  minimum  payment  is 
determined.  The  disclosures  cover  both 
the  draw  period  and  any  repayment 
period,  although  some  information  about 
the  repayment  period  may  be  delayed 
until  repayment  begins.  Creditors  must 
itemizL-  and  provide  the  amount  of  any 


fees  they  impose  to  open  or  use  the  plan, 
and  an  estimate  of  fees  imposed  by  third 
parties  to  open  the  plan. 

Detailed  information  about  any 
variable-rate  feature  will  be  provided  by 
creditors.  This  includes  the  index  used 
to  determine  the  rate  adjustments,  the 
frequency  of  changes  in  the  annual 
percentage  rate  (APR),  and  a  fifteen- 
year  historical  table  showing  how  the 
APRs  and  payments  would  have  been 
affected  by  index  value  changes  over 
that  time. 

In  addition  to  these  early  disclbsures, 
the  regulation  requires  that  certain 
information  (such  as  payment 
information]  be  given  a  second  time 
along  with  the  disclosures  currently 
required  when  open-end  credit  accounts 
are  opened.  The  regulation  specifies 
which  disclosures  must  be  given  a 
second  time. 

Though  the  regulation  principally 
deals  with  creditors,  third  parties  have  a 
limited  duty  to  provide  information  if 
they  provide  applications  to  consumers. 
The  advertising  rules  also  are  modified. 
For  example,  if  an  advertisement  states 
any  payment  information  it  must  include 
other  cost  information. 

In  addition  to  disclosures,  the 
regulation  contains  substantive 
limitations  on  the  way  home  equity 
plans  may  be  structured.  The  regulation 
limits  the  ability  of  a  creditor  to 
terminate  a  plan  and  accelerate  any 
outstanding  balance,  or  to  change  the 
terms  of  a  plan  after  it  has  been  opened. 
The  regulation  also  limits  the  type  of 
index  a  creditor  can  use  for,variable- 
rate  plans. 

Renewals  and  "conversions"  of  home 
equity  lines  raise  a  number  of  issues. 
Guidance  on  how  these  should  be 
handled  appears  later  in  this  notice,  as 
well  as  how  the  effective  date  of  the 
new  rules  will  affect  applications  and 
new  plans  being  offered  on  that  date. 
Much  of  the  information  in  this  notice 
will  be  incorporated  into  the  annual 
update  to  the  Official  Staff  Commentary 
on  Regulation  Z  that  will  be  proposed 
for  comment  in  the  fall.  Furthermore,  a 
number  of  cross-references  and 
modifications  will  be  added  to  existing 
commentary  provisions  when  the 
Official  Staff  Commentary  is  proposed. 
For  example,  comment  6(a)(2)-2  (dealing 
with  the  ability  of  a  creditor  to  increase 
a  rate  without  reference  to  an  index] 
and  comment  17(b}-2  (dealing  with 
conversion  of  open-end  credit  to  closed- 
end  credit)  will  be  modified  to  refiect 
the  new  home  equity  rules. 
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Section  226.1— Authority.  Purpose. 
Coverage.  Organization,  Enforcement 
and  Liability 

The  amendments  to  i  226.1  are  largely 
unchanged  from  the  proposal,  except 
that  they  add  a  reference  to  the  credit 
and  charge  card  rules  adopted  by  the 
Board  in  April  1989.  The  amendments  to 
S  226.1(b)  reference  the  fact  that 
variable-rate  contracts  secured  by  the 
consumer's  dwelling  must  state  a 
maximum  interest  rate.  (This 
requirement  was  added  to  S  226.30  of 
the  regulation  in  November  1987.)  This 
section  also  references  the  limitations 
imposed  on  home  equity  plans.  The 
addition  of  fi  226.1(c)  reflects  the  fact 
that  certain  requirements  of  the  home 
equity  rules  apply  to  persons  other  than 
creditors  who  provide  applications  to 
consumers.  The  amendments  to 
S  226.1(d)  add  a  reference  to  the  new 
home  equity  rules,  and  amendments 
made  to  implement  the  Fair  Credit  and 
Charge  Carid  Disclosure  Act  (added  to 
the  regulation  in  April  1989). 

Section  226.5— General  Disclosure 
Requirements 

Footnote  8  accompanying  i  226.5(a)  is 
amended  to  reflect  the  fact  that  the 
disclosures  required  at  the  time  of 
application  need  not  be  in  a  form  that 
the  consumer  can  keep.  The  existing  rule 
in  9  22e.5(a)(2)  also  applies  to  the  early 
disclosure  statement.  Thus,  when  the 
term  "annual  percentage  rate"  is 
disclosed  with  a  number,  it  must  be 
more  conspicuous  than  other  required 
disclosures.  A  new  paragraph  (4)  is 
added  to  9  226.5(a)  to  reflect  the  fact 
that  9  226.5b  disclosures  have  their  own 
form  rules.  A  new  paragraph  (4)  is 
added  to  9  228.5(b)  to  reflect  the  fact 
that  9  226.5b  disclosures  have  their  own 
timing  rules. 

Section  226.5a— Credit  and  Charge  Card 
Applications  and  Solicitations 

Section  226.5a(a)(3)  is  modified  to 
substitute  the  new  regulatory  citation  of 
the  home  equity  rules  for  the  statutory 
citation  in  9  226.5a.  (Section  226.5a— 
dealing  with  credit  and  charge  card 
applications  and  solicitations — does  not 
apply  to  home  equity  plans  accessible 
by  a  credit  or  charge  card.) 

Section  226.5b— Requirements  for  Home 
Equity  Plans 

Section  226.5b  provides  that  the 
amendments  to  Regulation  Z  apply  to  all 
open-end  credit  plans  secured  by  the 
consumer's  dwelling.  Several 
commenters  asked  whether  the  home 
equity  rules  apply  only  where  the 
consumer's  principal  dwelling  is 
involved.  While  the  statute  uses  the 


term  "principal  dwelling,"  it  is 
speciHcally  defined  to  include  any 
vacation  or  second  home  of  the 
consumer.  The  Board  is  using  the  term 
"dwelling"  since  it  has  an  established 
meaning  under  Regulation  Z.  The  final 
rules  apply  to  all  dwellings,  a  term 
deflned  in  9  226.2(a)(19)  of  the  regulation 
to  include  residential  structures 
containing  one  to  four  units.  Thus,  the 
new  rules  are  not  limited  to  plans 
secured  by  the  consumer's  primary 
dwelling.  The  regulation  does  not  set  out 
special  owner-occupancy  rules. 
However,  the  existing  commentary  to 
9  226.3(a]  (which  discusses  whether 
transactions  are  consumer  or  business 
purpose  credit  in  part  based  on  owner- 
occupancy  criteria)  provides  guidance 
on  whether  a  home  equity  plan  is 
subject  to  Regulation  Z  at  all. 

The  fact  that  coverage  of  these  rules  is 
broader  than  just  principal  dwelling 
does  not  affect  the  scope  of  any  other 
provisions  of  the  regulation.  Thus,  for 
example,  the  right  of  rescission  applies 
only  in  cases  where  the  consumer's 
principal  dwelling  secures  the  credit. 

The  APR  referred  to  throughout  new 
9  226.5b  is  the  APR  corresponding  to  the 
periodic  rate,  as  determined  by 
9  226.14(b).  Since  a  number  of 
commenters  were  concerned  that  the 
statement  to  that  effect  in  footnote  10c 
in  the  proposal  was  ambiguous,  the 
provision  now  appears  in  the 
introduction  to  the  section. 

Conversion  Rules 

A  number  of  commenters  requested 
guidance  on  what  disclosures  are 
required  if  the  initial  agreement  calls  for 
the  draw  phase  of  a  plan  to  "convert"  to 
a  repayment  phase,  which  has  many 
aspects  of  closed-end  credit.  Some  home 
equity  plans  provide  in  the  initial 
agreement  for  a  period  during  which 
repayment  of  the  amount  borrowed  is 
made,  but  no  further  draws  may  be 
taken.  In  such  cases,  the  disclosures 
must  include  information  about  both 
phases  of  the  plan.  All  of  the  disclosures 
in  9  226.5b,  as  applicable,  must  be  given 
for  the  repayment  phase.  Thus,  for 
example,  creditors  must  provide 
payment  information  about  the 
repayment  phase  as  well  as  about  the 
draw  period,  as  required  by 
9  228.5b(d)(5).  The  information  set  out  in 
9  226.5b(d)(7),  9  228.5b(d)(9)  and,  if  the 
rate  during  repayment  will  be  variable, 
in  9  226.5b(d)(12)  also  must  be  given  for 
the  repayment  phase.  If  the  rate  that  will 
apply  during  the  repayment  phase  is 
fixed  at  a  known  amount,  the  creditor 
must  provide  an  APR  under 
9  226.5b(d)(6)  with  regard  to  that  phase. 
If,  however,  a  creditor  uses  an  index  to 
determine  the  rate  that  will  apply  at  the 


time  of  conversion— <ven  if  the  rate 
during  the  repayment  phase  will  be 
fixed — creditors  must  provide  the 
information  in  9  226.5b(d)(12),  as 
applicable. 

Although  full  disclosure  of  the  terms 
about  the  repayment  phase  is  required, 
creditors  have  a  choice  with  regard  to 
when  it  must  be  given.  Creditors  may 
provide  all  of  this  information  at  the 
time  the  other  early  disclosures  are 
given  to  the  consumer,  in  accordance 
with  9  226.5b.  As  an  alternative, 
creditors  need  disclose  only  the  basic 
payment  terms  information  under 
9  226.5b(d)(5)(i)  and  (ii)  with  the  early 
disclosures,  and  defer  all  the  other 
required  disclosures  about  the 
repayment  phase  until  conversion.  If 
provided  at  conversion,  disclosures 
must  be  based  on  information  available 
at  that  later  time.  For  example,  the 
historical  table  as  discussed  under 
9  226.5b(d](12)(xi)  must  reflect  the  index 
for  the  most  recent  fifteen  years.  Sample 
form  G-14C  has  been  added  to  the 
appendix  to  the  regulation  to  illustrate 
how  this  later  disclosure  might  look. 
Creditors  using  either  of  these 
alternative  disclosure  rules  are  required 
to  provide  information  about  the 
repayment  phase  as  set  forth  in  9  226.6 
(See  the  discussion  of  this  requirement 
under  that  section.) 

Creditors  providing  these  disclosures, 
whether  early  or  at  conversion,  are  not 
required  to  provide  any  additional 
disclosures  under  the  rules  in  Subpart  C 
of  the  regulation  for  closed-end  credit. 
The  existing  rules  (such  as  those  in 
comments  17(b)-2  and  19(b)-2  of  the 
Official  Staff  Commentary,  which 
discuss  converting  an  open-end  account 
to  a  closed-end  one)  do  not  apply  to 
home  equity  plans  in  which  a  repayment 
phase  is  provided  for  in  the  original 
agreement.  The  Congress,  in  the  act, 
requires  disclosures  about  the  closed- 
end  aspects  of  a  home  equity  line  to  be 
given  as  part  of  the  home  equity  "plan." 
The  Board  believes  the  Congress 
intended  to  provide  special  treatment 
for  this  product.  Consistent  with  this 
approach  of  treating  both  phases  as  a 
single  open-end  credit  plan,  during  the 
repayment  phase  creditors  are  required 
to  continue  providing  periodic 
statements  under  9  226.7  and  to  comply 
with  other  open-end  credit  rules  set 
forth  in  Subpart  B  of  the  regulation,  as 
well  as  the  substantive  rules  set  forth  in 
9  226.5b(f).  For  example,  if  the  original 
agreement  provides  for  a  repayment 
phase  with  a  variable-rate  feature,  rate 
changes  must  be  tied  to  an  index  not 
within  the  control  of  the  creditor,  as 
discussed  in  9  226.5b(f)(l). 
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If  the  original  home  equity  line 
agreement  does  not  call  for  a  repayment 
phase  to  follow  the  draw  period,  and  the 
creditor  and  consumer  later  enter  into  a 
closed-end  credit  agreement  to  repay  the 
outstanding  balance,  the  creditor  must 
give  closed-end  credit  disclosures 
(including  those  under  9  226.19(b)  and 
226.20(c),  if  applicable)  since  this  would 
be  deemed  a  new  transaction.  In  such 
cases,  the  substantive  rules  in 
9  226.5b(f)  do  not  apply  to  the  closed- 
end  credit  transaction. 

Section  226.5b(a) — Form  of  Disclosures 

Unlike  existing  Truth  in  Lending 
requirements  for  closed-end  and  open- 
end  credit,  the  disclosures  provided  at 
the  time  of  application  need  not  be  in  a 
form  the  consumer  can  keep.  Thus, 
although  the  disclosures  must  be  in 
writing,  creditors  are  permitted  to  place 
the  first  set  of  disclosures  on  the 
application  form  the  consumer  returns  to 
the  creditor  to  apply  for  the  plan. 
Although  several  commenters 
questioned  this  rule,  the  act  and 
legislative  history  make  it  clear  that 
creditors  are  not  required  to  provide  this 
information  in  a  form  the  consumer  can 
keep.  (The  disclosures  provided  under 
9  226.6(e)  of  the  regulation,  however, 
must  be  in  a  form  the  consumer  can 
keep.  See  also  the  discussion  under 
9  226.6(e)  for  special  rules  when  the 
early  disclosures  are  given  in  a 
retainable  form.) 

Section  226.5b(a]  requires  most  of  the 
disclosures  to  be  grouped  together  and 
"segregated"  from  unrelated  information 
provided  to  the  consumer  in  connection 
with  the  application.  The  brochure  and 
the  variable  rate  information  described 
in  9  226.5b(d)(12)  may  be  provided 
either  separately  from  or  with  the  other 
disclosures.  Creditors  choosing  to 
provide  a  description  of  the  items 
referred  to  in  9  226.5b(d)(4)(iii) — for 
example,  the  conditions  under  which  the 
creditor  may  prohibit  additional 
extensions  of  credit — may  give  this 
information  separately  from  or  with  the 
other  disclosures.  Similarly,  creditors 
choosing  to  provide  a  good  faith 
itemization  of  fees  imposed  by  third 
parties — as  set  forth  under 
9  226.5b(d)(8) — also  may  give  those 
disclosures  separately  from  or  with  the 
other  disclosures.  (The  disclosures 
required  under  these  sections  are  set 
forth  in  greater  detail  under  the  specific 
sections.) 

Under  the  regulation,  greater 
flexibility  is  permitted  in  complying  with 
the  segregation  standard  than  currently 
exists  for  closed-end  credit.  Disclosures 
for  home  equity  plans  tend  to  be  less 
concise  and  more  narrative  in  form  than 
those  for  closed-end  credit.  Therefore, 


the  regulation  applies  a  more  liberal 
standard  that  permits  inclusion  of 
information  that  explains  or  expands  on 
the  required  disclosures.  Information  on 
other  aspects  of  the  plan  that  is  not 
related  to  the  required  disclosures,  such 
as  underwriting  criteria,  however,  is  not 
permitted  to  be  interspersed  with  the 
disclosures.  Such  information,  of  course, 
could  be  provided  as  long  as  it  is 
separate  from  the  required  disclosures. 
The  segregation  requirement  does  not 
apply  to  the  second  set  of  disclosures, 
which  are  provided  under  9  226.6  prior 
to  the  first  transaction. 

In  the  first  set  of  disclosures,  that  is, 
those  given  at  application.  9  226.5b(a)(2) 
of  the  regulation  provides  that  certain 
items  will  be  further  highlighted  by 
requiring  them  to  precede  the  other 
disclosures.  Consumers  will  be  notified, 
for  example,  that:  (1)  They  should  keep 
a  copy  of  the  disclosures;  (2)  they  have  a 
right  to  obtain  a  refund  of  fees  if  terms 
change  and  they  decide  not  to  enter  into 
the  contract  as  a  result;  (3)  they  risk  the 
loss  of  the  dwelling  in  the  event  of 
default;  and  (4)  a  creditor  may  terminate 
a  plan  or  suspend  future  advances  under 
certain  circumstances.  With  regard  to 
the  last  item,  if  a  creditor  describes 
these  conditions,  the  precedence  rule 
does  not  apply  to  that  descriptive 
disclosure.  The  precedence  ml?  does  not 
apply  to  the  second  set  of  disclosures  at 
all. 

If  creditors  give  a  single  disclosure 
form  covering  all  of  their  home  equity 
offerings,  all  aspects  of  their  plans  must 
be  described  in  the  first  set  of 
disclosures.  For  example,  if  a  creditor 
offers  several  payment  options,  all 
options  have  to  be  set  forth. 
Furthermore,  if  any  aspects  of  a  plan  are 
linked  together — for  example,  if  the 
consumer  can  obtain  certain  payment 
options  only  in  conjunction  with  other 
plan  features,  such  as  a  particular 
variable-rate  feature — the  creditor  must 
clearly  disclose  the  relation  among 
those  plan  features.  Creditors  need  not, 
however,  reflect  all  payment  options  in 
providing  the  minimum  payment 
example  under  9  226.5b(d](5)(iii).  the 
"worst  case"  example  under 
9  226.5b(d)(12)(x),  and  the  historical 
table  under  9  226.5b(d)(12)(xi).  (See  the 
comments  accompanying  these  sections 
for  the  specific  disclosure  requirements.) 

As  an  alternative  to  the  combined 
disclosure  method,  creditors  may 
prepare  separate  disclosure  forms  where 
multiple  options  exist.  For  example, 
creditors  offering  more  than  one 
payment  option  during  the  draw  phase 
or  during  any  repayment  phase  of  a  plan 
may  choose  to  create  separate 
disclosure  forms  for  such  variations. 


Thus,  creditors  who  offer  consumers  a 
choice  during  the  draw  period,  for 
example,  of  (1)  minimum  payments 
equal  to  any  accrued  unpaid  finance 
charge  or  (2)  minimum  payments  equal 
to  two  percent  of  the  outstanding 
balance,  could  choose  to  create  separate 
disclosure  forms  for  the  two  payment 
options.  Creditors  who  follow  this 
alternative  of  preparing  separate 
disclosures  must  include  a  statement  on 
each  form  that  the  consumer  should  ask 
about  the  creditor's  other  home  equity 
programs.  (This  disclosure  would  be 
required  only  with  respect  to  other 
programs  available  to  the  public  and 
not,  for  example,  employee  preferred- 
rate  plans.)  Creditors  would  have  to 
provide  disclosures  about  their  other 
programs  as  soon  as  reasonably 
possible  in  response  to  any  request  for 
the  disclosures. 

Section  226.5b(b} — Time  of  Disclosures 

Section  226.5b(b)  requires  the 
disclosures  and  brochure  to  be  given  at 
the  time  an  application  is  provided  to 
the  consumer.  In  the  case  of  applications 
contained  in  publications  such  as 
magazines  or  received  by  the  creditor 
through  third  parties,  footnote  10a 
allows  the  creditor  to  mail  or  deliver  the 
disclosures  and  brochure  to  the 
consumer  within  three  business  days  of 
its  receipt  of  the  application.  Several 
commenters  suggested  this  three-day 
period  begin  upon  receipt  of  a 
"completed  application",  recommending 
that  the  Board  use  the  term  as  used  in 
Regulation  B  (which  implements  the 
Equal  Credit  Opportunity  Act).  This  has 
not  been  adopted  in  the  final  regulation. 
Regulation  B  uses  the  term  "completed 
application"  to  begin  the  time  period  in 
which  creditors  must  notify  an  applicant 
of  action  taken  on  an  application.  This  is 
appropriate  since  a  creditor  may  not  be 
able  to  make  a  credit  decision  until  all 
relevant  information  has  been  received. 
The  purpose  of  the  home  equity  early 
disclosure  rules  is  quite  different.  They 
are  meant  to  assist  consumers  in 
shopping  for  credit;  thus  it  is  important 
to  provide  information  early  in  the 
shopping  process. 

llie  three-day  delay  applies  where  the 
creditor  takes  an  application  over  the 
telephone.  If,  however,  the  consumer 
simply  requests  over  the  telephone  that 
an  application  be  mailed,  the  creditor 
must  provide  the  disclosures  and  a 
brochure  with  the  application  sent  to  the 
consumer.  (Creditors  should  consult  the 
rules  in  9  226.5b(h)  regarding  the 
imposition  of  a  nonrefundable  fee  before 
receipt  of  the  disclosures.) 

Some  creditors  use  a  general  purpose 
application  for  their  home  equity  plans 
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as  well  as  their  other  credit  products. 
The  home  equity  disclosures  and 
brochure  must  accompany  this  type  of 
application  if  the  application  or 
materials  accompanying  it  indicate  that 
it  can  be  used  to  apply  for  a  home  equity 
line  of  credit.  In  addition,  if  a  general 
purpose  application  is  provided  to  a 
consumer  as  a  result  of  an  injury  about 
a  creditor's  home  equity  plan,  the 
disclosures  and  brochure  must 
accompany  the  application,  even  if  the 
application  or  accompanying  materials 
do  not  specify  that  it  can  be  used  to 
apply  for  a  home  equity  plan. 

Commenters  also  asked  how  the 
disclosure  rules  relate  to  mail 
solicitations  and  so-called  "take-ones." 
In  cases  where  the  creditor  sends 
applications  through  the  mail,  the 
creditor  must  send  the  disclosures  and  a 
brochure  along  with  the  application. 
Applications  made  available  to  the 
public  without  need  for  a  request,  such 
as  "take-ones."  also  have  to  be 
accompanied  by  (or  combined  with)  the 
disclosures  and  a  brochure. 

Several  conunenters  raised  the  issue 
of  whether  disclosures  had  to  be 
provided  with  "response  cards."  Some 
creditors  provide  a  response  card 
instead  of  an  application  in  solicitation 
materials  sent  to  consumers.  Consumers 
are  requested  to  return  the  card  to  the 
creditor  to  indicate  their  interest  in  the 
home  equity  product.  Creditors  need  not 
provide  the  home  equity  disclosures  and 
brochure  with  the  response  card  if  the 
only  action  taken  by  the  creditor  upon 
receiving  the  card  is  to  send  an 
application  form  to  the  consumer  (which 
would  then  be  accompanied  by  the 
disclosures  and  a  brochure),  or  to 
telephone  the  consumer  regarding  an 
application. 

In  any  situation  in  which  footnote  10a 
applies,  thus  permitting  a  delay  in 
disclosures,  the  creditor  may  determine 
withm  the  three-day  period  that  the 
application  will  not  be  approved.  In 
such  a  case,  the  creditor  need  not 
provide  the  disclosures  or  the  brochure. 
The  same  would  be  true  if  the  consumer 
withdraws  the  application  within  that 
time  period. 

If  an  apphcation  contained  in  a 
magazine  or  other  publication  is  mailed 
to  an  intermediary  or  broker  or  if  such  a 
person  takes  an  application  over  the 
telephone,  footnote  10a  permits  that 
person  to  mail  the  disclosures  and  a 
brochure  within  three  business  days  of 
receipt.  (See  the  discussion  below  of 
when  such  third  parties  have  a  duty  to 
provide  disclosures.) 


Section  226.5bfc}— Duties  of  third 
parties 

In  addition  to  requiring  creditors  to 
provide  disclosures  and  a  brochure  to 
consumers  at  an  earlier  time,  9  226.5b(c) 
of  the  regulation  imposes  a  limited  duty 
on  third  parties  who  provide 
applications  to  consumers. 

Under  9  228.5b(c).  a  third  party  is 
required  to  provide  disclosures  only  if 
that  party  has  the  disclosures  for  a 
creditor's  particular  home  equity  plan  in 
its  possession.  Third  parties  do  not  have 
an  affirmative  duty  to  obtain  such 
disclosures  about  a  creditor's  program, 
or  to  create  a  set  of  disclosures  based  on 
what  the  third  party  knows  about  a 
creditor's  program.  The  Board  believes 
that  requiring  both  a  third  party  and  a 
creditor  to  provide  the  consumer  with 
identical  information  about  the  same 
plan  would  result  in  unnecessary 
duplication.  If,  however,  a  creditor 
supphes  disclosures  to  a  third  party 
along  with  its  application  form,  the  third 
party  must  give  the  consumer  the 
disclosures  when  the  application  form  is 
given  out.  In  all  cases,  consimriers  will 
be  provided  disclosures  by  the  creditor 
within  three  days  after  the  creditor 
receives  the  application.  Furthermore,  a 
nonrefundable  fee  cannot  be  collected 
from  the  consumer  by  the  creditor  or  a 
third  party  until  after  the  consumer 
receives  the  disclosures.  (See 
9  226.5b(h).] 

Although  the  duty  of  third  parties  to 
provide  the  disclosures  may  arise 
infrequently,  the  regulation  requires 
third  parties,  in  all  cases,  to  give  the 
home  equity  brochure  at  the  time  an 
application  is  given  to  the  consumer. 
Because  providing  the  brochure  is  not 
linked  to  the  availability  of  information 
from  a  creditor  about  its  specific  plan, 
the  Board  believes  third  parties  will 
have  access  to  the  brochure,  and  thus  be 
able  to  provide  it  with  the  application. 

This  provision  imposes  duties  on  third 
parties  and  not  on  creditors.  Therefore 
creditors  are  not  responsible  for 
ensuring  that  the  third  parties  comply 
with  the  requirements  of  this  section. 

Section  226.5b(d)— Content  of 
disclosures 

Section  226.5b(d)  of  the  regulation 
lists  the  information  to  be  given  to 
consumers  when  they  receive  an 
application  for  home  equity  plans.  As  is 
the  case  with  existing  Truth  in  Lending 
disclosure  rules,  the  information  would 
be  provided  only  to  the  extent 
apphcable:  thus,  for  example,  if  negative 
amortization  cannot  occur  in  a  program, 
no  mention  of  it  need  be  made. 


Section  226.5b(d)(l)— Retention  of 
information 

Because  the  disclosures  need  not  be  in 
a  form  the  consumer  can  keep,  the 
consumer  will  be  advised  to  make  and 
retain  a  copy  of  the  disclosures. 
Creditors  need  not  include  this 
statement  if  the  disclosures  are  in  a  form 
the  consumer  can  keep,  for  example,  if 
the  disclosures  are  not  part  of  the  form 
that  must  be  returned  to  the  creditor  to 
apply  for  a  plan. 

Section  226.5b(d)(2)— Conditions  for 
disclosed  terms 

Creditors  will  include  a  statement  of 
any  time  by  which  an  application  must 
be  submitted  to  obtain  specific  terms 
disclosed.  A  number  of  commenters 
misunderstood  this  provision  in  the 
proposal.  Creditors  are  free  to  not 
guarantee  any  terms,  in  which  case  they 
must  indicate  that  all  of  the  terms  are 
subject  to  change.  In  that  case,  they 
need  not  include  a  date  or  time  period. 
The  legislative  history  makes  clear  that 
a  creditor  also  may  choose  to  guarantee 
some  of  the  terms  of  the  plan  and  not 
others.  If  creditors  choose  to  guarantee 
only  some  of  the  terms,  they  must 
indicate  which  terms  may  change  prior 
to  opening  the  plan.  Creditors  can 
provide  a  specific  date  or  use  a  time 
period  as  long  as  the  consumer  can 
determine  from  the  disclosure  the 
specific  date  by  which  an  application 
must  be  submitted  to  obtain  any 
guaranteed  terms. 

Creditors  also  must  notify  the 
consumer  of  the  right  to  a  refund  of  all 
fees  paid  in  connection  with  the 
application  if  any  disclosed  term 
changes  before  opening  the  plan  and  as 
a  result  the  consumer  chooses  not  to 
enter  into  the  plan.  The  final  regulation 
has  been  amended  to  clarify  that  this 
provision  does  not  apply  to  changes 
resulting  from  fluctuations  in  the  index 
value  in  a  variable-rate  plan;  this 
includes  changes  in  the  APR  and 
changes  in  the  maximum  rate  or  "cap"  if 
it  is  expressed  as  an  amount  over  the 
initial  interest  rate.  (See  the  discussion 
of  this  provision  at  9  226.3b(g).) 

Section  226.5b(d)[3)— Security  intercut 
and  risk  to  home 

Creditors  will  have  to  disclose  the  fact 
that  a  security  interest  is  being  taken  in 
the  consumer's  dwelling  and  that  the 
consumer  may  lose  the  home  in  the 
event  of  default. 

Section  226.5b(d)(4)— Possible  actions 
by  creditor 

Under  9  226.5b(d)(4).  a  statement  must 
be  provided  that,  under  certain 
circumstances,  a  creditor  may  tcrjninale 
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the  plan  and  accelerate  any  outstanding 
balance,  prohibit  additional  advances  or 
reduce  the  credit  limit,  and,  if 
applicable,  implement  certain 
modifications  to  the  original  terms,  as 
set  forth  in  the  initial  agreement.  The 
regulation,  in  conformity  with  the 
legislative  history  accompanying  the  act, 
also  requires  a  statement  that  fees  may 
be  imposed  if  the  account  is  terminated 
by  the  lender.  This  disclosure  regarding 
fees  is  required,  for  example,  if  a 
penalty  or  prepayment  fee  may  be 
imposed  upon  termination  by  the  lender 
in  such  circumstances.  The  disclosure 
would  not  be  required  if  the  fees  are  the 
same  ones  that  would  be  imposed  when 
the  plan  expires  in  accordance  with  the 
agreement.  The  actual  amount  of  such 
fees  need  not  be  provided.  In  response 
to  commenters,  the  Board  is  clarifying 
that  this  disclosure  is  not  required  if  the 
only  fees  that  may  be  imposed  upon 
termination  are  fees  such  as  attorney 
fees  or  court  costs  involved  with  the 
collection  of  the  debt.  Additionally,  an 
increase  in  the  APR — such  as  a  higher 
rate  of  interest  if  the  consumer  fails  to 
make  payments — does  not  trigger  this 
disclosure. 

Section  226.5b(d)(4)(ii)  provides  that 
consumers  will  be  notified  that  they  can 
receive,  upon  request,  a  description  of 
the  conditions  that  permit  the  creditor  to 
terminate  the  plan,  prohibit  additional 
advances  or  reduce  the  credit  limit,  and 
implement  modifications  during  the  term 
of  the  plan.  Upon  receiving  a  request 
from  a  consumer  for  such  information 
prior  to  the  consumer  opening  the  plan, 
the  creditor  must  provide  this 
information  as  soon  as  reasonably 
possible.  This  requirement  had 
previously  been  incorporated  in 
§  226.5b(g)  of  the  proposal. 

As  an  alternative  to  disclosing  that 
the  consumer  has  the  right  to  receive  a 
statement  of  the  conditions  under  which 
the  creditor  may  take  the  indicated 
actions,  9  22e.5b(d)(4)(iii]  provides  that 
the  creditor  may  simply  disclose  what 
those  conditions  are.  One  way  to  make 
this  disclosure  is  to  provide  a 
highlighted  copy  of  the  contract,  security 
agreement  or  other  document  which 
contains  such  information.  The  relevant 
items  must  be  distinguished  in  some 
fashion  from  the  other  information 
contained  in  the  document,  for  example, 
by  use  of  a  cover  sheet  that  specifically 
points  out  which  contract  provisions 
contain  this  information,  or  by  marking 
the  relevant  items.  If  a  creditor  does  not 
choose  to  provide  a  document  of  this 
sort,  it  may  simply  describe  the 
conditions  using  the  language  in 
§§  226.5b(f](2)  and  226.5b(f)(3)(vi).  If 
specified  changes  may  be  implemented 


during  the  plan  as  described  in 
9  226.5b(f)(3)(i),  a  statement  such  as  the 
following  could  be  made:  "The  initial 
agreement  permits  us  to  make  certain 
changes  to  the  terms  of  the  line  at 
specified  times  or  upon  the  occurrence 
of  specified  events."  Whichever  method 
is  used  to  provide  the  list  of  conditions, 
it  may  appear  with  the  segregated 
disclosures  or  apart  from  those 
disclosures.  If  it  is  with  the  segregated 
disclosures,  it  need  not  appear  before 
other  disclosures. 

Section  226.5b(d)(5)— Payment  terms 

Under  9  226.5b(d)(5),  creditors  are 
required  to  describe  the  payment  terms 
of  the  plan,  including  the  length  of  the 
draw  period  and  any  repayment  period. 
(The  combined  length  of  the  draw  period 
and  any  repayment  period  does  not 
have  to  be  stated.)  If  the  length  is 
indefinite,  creditors  would  state  that 
fact. 

Several  commenters  requested 
guidance  on  how  renewal  provisions 
should  be  handled  in  making  these 
disclosures.  If,  under  the  credit 
agreement,  a  creditor  retains  the  right  to 
review  a  line  at  the  end  of  the  specified 
draw  period  and  determine  whether  to 
"renew"  or  extend  the  original  draw 
period  of  the  plan,  such  provisions 
should  be  ignored  for  purposes  of  the 
disclosures.  Thus  if  an  agreement 
provides  that  the  draw  period  is  for  five 
years  and  that  the  creditor  may  renew 
the  draw  period  for  an  additional  five 
years,  the  possibility  of  renewal  should 
be  ignored  and  the  draw  period  should 
be  considered  five  years.  A  creditor  may 
discuss  a  renewal  feature  with  the  other 
disclosures  without  violating  the 
segregation  rules. 

Where  a  creditor  provides  a  combined 
disclosure  form  for  all  of  its  home  equity 
offerings,  all  payment  options  must  be 
stated,  including  any  different  payment 
terms  that  may  exist  during  the  draw 
period  and  during  any  repayment 
period,  as  well  as  any  differences  that 
may  apply  within  either  period.  As 
mentioned  in  the  discussion  of 
conversion  rules  under  9  226.5b, 
creditors  may  give  some  of  the 
disclosures  about  the  repayment  phase 
at  the  time  of  conversion,  rather  than 
with  the  early  disclosures.  Whether 
those  disclosures  are  delayed  or  not, 
creditors  must  provide  the  basic 
payment  terms  information  under 
9  226.5b(d)(5)(i)  and  (ii)  with  the  eariy 
disclosures  about  both  the  draw  and 
repayment  phases. 

If  the  plan  permits  the  consumer  to 
convert  any  of  the  loan  balance  to  a 
fixed  repayment  term,  this  feature  must 
be  disclosed  under  9  226.5b(d)(5)(ii). 
Such  a  provision  would  be  ignored  for 


purposes  of  other  disclosures,  however, 
including  the  historical  table  under 
9  226.5b(d)(12)(xi). 

The  disclosures  must  set  forth  how  the 
minimum  periodic  payment  is 
determined,  the  frequency  of  payments, 
and  whether  making  only  the  minimum 
payments  may  not  repay  any  or  all  of 
the  principal  balance  by  the  end  of  the 
plan.  The  regulation  also  calls  for  a 
disclosure  of  the  possibility  of  any 
balloon  payment.  Under  some  programs, 
a  balloon  payment  may  occur  under 
certain  circumstances,  but  is  not  certain 
or  even  likely.  In  such  cases  the 
disclosure  would  indicate  that  a  balloon 
payment  may  occur.  In  other  cases,  such 
as  programs  where  payments  include 
interest  only,  a  balloon  payment  will 
occur  as  a  matter  of  course  and  the 
disclosures  should  refiect  that  fact.  If 
repayment  of  the  entire  outstanding 
balance  would  be  required  only  in  the 
case  of  termination  and  acceleration,  the 
balloon  disclosure  would  not  apply. 
Section  226.5b(d)(5)(ii]  does  not  require 
the  amount  of  any  balloon  to  be 
provided.  (See  the  requirement  under 
9  226.5b{d)(5)(iii),  however.)  The  term 
"balloon  payment"  need  not  be  used. 
Several  commenters  asked  whether  a 
final  payment  that  is  only  slightly  larger 
than  any  other  payment  (for  example, 
because  of  rounding)  must  be 
considered  a  balloon  payment.  Creditors 
need  not  disclose  there  is  a  balloon 
payment  if  the  final  payment  is  not  more 
than  twice  the  amount  of  other  minimum 
payments  under  the  plan.  An 
explanation  of  the  balance  computation 
method  is  not  required  by  this  section. 

Section  226.5b(d)(5)(iii)  requires 
creditors  to  disclose  an  example,  based 
on  an  assumed  $10,000  outstanding 
balance  and  a  recent  APR,  showing  the 
amount  of  the  minimum  periodic 
payment  and  of  any  balloon  payment, 
and  the  time  it  would  take  to  pay  off  the 
balance  if  the  consumer  made  only 
those  payments.  If  it  is  relevant  to 
calculating  its  payments,  a  creditor  may 
assume  the  credit  limit  as  well  as  the 
outstanding  balance  is  $10,000.  The 
issue  was  raised  of  whether  a  creditor 
that  only  offers  lines  of  credit  for  less 
than  $10,000  would  have  to  use  this 
amount  in  the  example.  If  a  creditor  only 
offers  lines  of  credit  under  $10,000.  the 
creditor  may  use  an  alternative  assumed 
outstanding  balance  of  $5,000  rather 
than  $10,000. 

Footnote  10c  provides  that,  for  fixed- 
r&te  plans,  a  recent  APR  is  one  that  has 
been  in  effect  under  the  plan  within  the 
twelve  months  prior  to  the  date  the 
disclosures  are  provided  to  the 
consumer.  The  footnote  also  provides 
that,  for  variable-rate  plans,  a  recent 
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APR  is  the  most  recent  index  value  and 
margin  provided  in  the  historical  table 
(see  9  226.5b(d){12)(xi)).  or  a  more 
recent  rate. 

As  an  alternative  to  providing 
examples  for  each  payment  option — in 
plans  that  have  multiple  payment 
options  within  the  draw  period  or  within 
any  repayment  period — creditors  may 
provide  representative  examples.  For 
purposes  of  this  disclosure,  as  well  as 
for  the  variable  rate  disclosures  under 
!  226.5b(d)(12)(x)  and  (xi)  the  Board  is 
establishing  three  categories  of  payment 
cptions.  The  first  category  consists  of 
plans  that  permit  minimum  payment  of 
t  :ily  accrued  finance  charges  ("interest 
cnly"  plans).  The  second  category 
includes  plans  in  which  a  fixed 
percentage  or  a  fixed  fraction  of  the 
O'ltslanding  balance  or  credit  limit  (for 
example,  2%  of  the  balance  or  1 /180th  of 
the  balance)  is  used  to  determine  the 
minimum  payment  The  third  category 
includes  all  other  types  of  minimum 
payment  options,  such  as  a  specified 
dollar  amount  plus  any  accrued  finance 
charges.  Creditors  may  classify  their 
minimum  payment  arrangements  within 
one  of  these  three  categories,  even  if 
Cher  features  exist,  such  as  varying 
lengths  of  a  draw  or  repayment  period, 
roquired  payment  of  any  past  due 
amounts,  minimum  dollar  amounts,  and 
the  payment  of  late  charges. 

The  creditor  may  use  a  single  example 
wiUiin  each  category  to  represent  the 
payment  options  in  that  category.  For 
instance,  if  a  creditor  permits  minimum 
payments  of  1%.  2%,  3%  or  4%  of  the 
outstanding  balance,  it  may  pick  one  of 
these  four  options  and  provide  the 
S  226.5b(d)(5)(iii)  example  for  that 
option  alone.  The  example  used  to 
represent  a  category  must  be  an  option 
commonly  chosen  by  consumers,  or  a 
typical  or  representative  example. 
Creditors  choosing  to  use  a 
representative  example  within  each 
category  must  use  the  same  examples 
for  purposes  of  the  disclosures  under 
i  226.5b(d)(5)(iii),  226.5b(d)(12){x).  and 
226.5b{d)(12)(xi).  Separate  examples 
must  be  given  for  the  draw  and 
repayment  periods  unless  the  payments 
are  determined  the  same  way  during 
both  periods. 

This  approach  of  allowing  a  single 
example  to  represent  a  category  of 
payment  options  does  not  apply  to  the 
requirements  under  any  other 
provisions.  Creditors  must  fully  describe 
ell  payment  options  under  {  226.5b(d)(5) 
(i)  and  (ii).  Similariy,  die  payment 
information  provided  in  accordance 
with  S  226.6(e)(2)  must  reflect  Uie  actual 
payment  option  chosen  by  the  consumer 
(or  all  of  the  options  availableif  the 


consumer  retains  several  options  during 
the  plan). 

Certain  "reverse  mortgages" 
(sometimes  called  "reverse  annuity 
mortgages"  or  "RAMs")  involve  an 
open-end  line  of  credit  and  require 
repayment  in  full  only  when  certain 
events  occur,  such  as  the  consumer's 
death.  These  RAMs  are  subject  to  the 
new  rules  if  the  line  is  secured  by  the 
consumer's  dwelling.  The  payment 
disclosures  will  refiect  that  a  single 
payment  is  due  when  one  of  the 
specified  events  happens.  The  single 
payment  may  be  considered  the 
"minimum  periodic  payment"  and 
consequenUy  would  not  be  treated  as  a 
balloon  payment.  The  example  of  the 
minimum  payment  under 
S  226.5b(d](5)(iii)  should  assume  a 
single,  $10,000  advance  to  the  consumer 
when  the  plan  is  opened  and  should 
assume  repayment  will  occur  upon  the 
consumer's  death,  if  that  is  one  of  the 
events  requiring  repayment.  In  such 
cases,  the  disclosures  may  be  based  on 
a  representative  life  expectancy,  that  is, 
one  that  is  an  average  of,  or  is  typical  of, 
hfe  expectancies  recently  used  in 
developing  the  creditor's  RAM.  In 
making  the  disclosures,  the  creditor 
must  assume  that  the  $10,000  advance 
and  any  accrued  interest  will  be  paid  in 
full  by  the  consumer  and  must  disregard 
any  non-recourse  provision  (which 
provides  that  the  consumer  is  not 
obligated  for  an  amount  greater  than  the 
value  of  the  dweUing).  Some  RAMs 
provide  that  some  or  all  of  the 
appreciation  in  the  value  of  the  property 
will  be  shared  between  the  consumer 
and  the  creditor.  As  part  of  the 
disclosure  of  the  payment  terms,  the 
creditor  also  must  describe  the  shared 
appreciation  feature.  (See  the  discussion 
of  this  feature  under  9  226.5b(f)(3)(i).) 
(See  also  the  discussion  of  RAMs  under 
9  226.5b(d)(12)  (x)  and  (xi).) 

Section  226.5b(d)(6}— Annual  percentage 
rate 

Section  226.5b(d)(6)  provides  that,  for 
fixed-rate  plans,  a  recent  APR  will  be 
provided.  Consumers  also  must  be  told 
that  the  APR  does  not  include  costs 
other  than  interest.  Some  commenters 
argued  that  the  proposal's  reference  to 
"the  APR"  was  too  broad  since  the 
"historical  APR"  on  periodic  statements 
does  in  fact  include  finance  charges 
other  than  interest.  The  introduction  to 
9  226.5b  makes  clear  that  APR  as  used 
throughout  9  226.5b  refers  to  Uie  APR 
that  corresponds  to  the  periodic  rate,  as 
determined  under  9  226.14(b). 


Section  226.5b(d)(7)—Fe€S  imposed  by 
the  creditor 

Under  9  226.5b{d){7).  creditors  will 
provide  a  description  and  the  amount  of 
charges  they  impose  to  open,  use  and 
maintain  the  account,  and  a  statement 
of  when  the  consumer  must  pay  the 
charges.  These  fees  include  items  such 
as  application  fees,  points,  annual  fees, 
transaction  fees,  and  fees  imposed  when 
the  plan  converts  to  a  repayment  phase 
(if  the  conversion  is  provided  for  in  the 
original  agreement).  Fees  imposed  by 
third  parties,  that  are  initially  paid  by 
the  consumer  to  the  creditor,  may  be 
included  in  this  disclosure  or  in  the 
disclosures  under  9  226.5b(d)(8).  As 
discussed  in  9  226.5b(f)(3)(i).  a  creditor 
may  provide  a  step  fee  schedule  in 
which  a  fee  will  increase  a  specified 
amount  at  a  specified  date.  'The  amount 
of  any  fees  and  when  the  fee  is  payable 
must  be  disclosed  under  this  section. 
Charges  may  be  stated  as  an  estimated 
dollar  amount  for  each  fee,  or  as  a 
percentage  of  a  typical  or  representative 
amount  of  credit  or  house  value.  Several 
commenters  asked  whether  fees 
imposed  for  late  payment,  stop  payment, 
exceeding  the  credit  limit,  or  closing  out 
an  account  would  have  to  be  disclosed 
under  this  section;  they  do  not.  Creditors 
need  not  use  the  term  "finance  charge" 
or  "other  charge"  in  describing  the  fees 
imposed  by  the  creditor  under  this 
section  or  those  fees  imposed  by  third 
parties  under  9  226.5b(d)(8). 

Some  creditors  provide  that  they  will 
rebate  closing  costs,  for  example,  to  the 
extent  any  interest  is  paid  during  the 
first  year  of  the  plan.  Regardless  of  such 
a  provision,  if  closing  costs  are 
imposed— even  if  possibly  "rebated" 
later — creditors  must  disclose  such 
costs.  (The  existence  of  the  rebate 
feature  may  be  included  in  the 
disclosures.) 

Section  226.5b(d)(8)—Fees  imposed  by 
third  parties  to  open  apian 

Under  9  226.5b(d)(6),  an  estimate  of 
the  total  fees  imposed  by  third  parties  to 
open  the  account  (such  as  appraisal, 
credit  report,  government  agency  and 
attorney  fees)  stated  as  a  single  dollar 
amount  or  a  range  will  be  provided. 
Fees  imposed  by  third  parties,  even  if 
initially  paid  to  the  creditor,  may  be 
included  in  this  disclosure.  Even  if  such 
fees  may  be  "rebated"  (as  discussed  in 
9  226.5b(d)(7)),  they  must  be  disclosed. 
In  response  to  comments,  the  Board  has 
modified  the  regulation  to  clarify  that 
this  section  covers  only  those  fees 
imposed  by  third  parties  to  open  the 
plan.  Thus,  for  example,  this  section 
does  not  require  disclosure  of  a  fee 
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imposed  by  a  third  party,  such  as  a 
government  agency,  at  the  end  of  a  plan 
to  release  a  security  interest. 

Creditors  also  must  provide  a 
statement  that  the  consumer  may 
request  more  specific  cost  information 
about  such  fees  from  the  creditor.  Upon 
receiving  a  consumer's  request  for  such 
an  itemization  prior  to  the  consumer 
opening  the  plan,  the  creditor  must 
respond  as  soon  as  reasonably  possible. 
As  an  alternative  to  including  this 
statement,  creditors  may  provide  an 
itemization  of  such  fees  (by  type  and 
amount)  with  the  early  disclosures. 
Where  impractical  to  provide  the  dollar 
amount,  fees  may  be  expressed  on  a  unit 
cost  basis,  for  example,  $.50  per  $100  of 
the  credit  line.  If  provided,  this 
itemization  may  appear  together  with  or 
separate  from  the  other  disclosures. 

Section  226.5b(d)(9)— Negative 
amortization 

Under  9  226.5b(d)(9),  a  statement  if 
the  plan  has  negative  amortization — 
which  will  increase  the  principal 
balance  and  reduce  the  consumer's 
equity  in  the  dwelling — must  be 
provided. 

Section  226.5b(d)(10)— Transaction 
requirements 

Section  226.5b(d)(10)  requires 
creditors  to  state  any  limitations  on  the 
number  of  extensions  or  amount  of 
credit  that  can  be  obtained  during  any 
time  period,  and  any  minimum  draw  or 
minimum  outstanding  balance 
requirement  stated  as  a  dollar  amount 
or  as  a  percentage.  A  limitation  on  ATM 
usage  is  not  covered  by  this  provision, 
unless  that  is  the  only  means  by  which 
the  consumer  can  obtain  funds.  This 
provision  does  not  require  a  disclosure 
of  the  maximum  credit  limit  offered  by 
the  creditor. 

Section  226.5b(d)(ll)—Tax  implications 

Section  226.5(d)(ll)  requires  that 
consumers  be  told  to  consult  a  tax 
advisor  if  further  information  regarding 
the  deductibility  of  interest  and  charges 
under  the  plan  is  desired. 

Section  226.5b(d)(J2)— Disclosures  for 
variable-rate  plans 

Section  226.5b(d)(12)  requires 
creditors  to  provide  information  about 
any  variable-rate  feature  contained  in  a 
plan.  Many  of  these  disclosures  closely 
parallel  the  disclosures  currently 
required  for  closed-end  variable-rate 
transactions  secured  by  a  consumer's 
principal  dwelling.  (See  §  226.19(b)  of 
the  regulation.)  As  discussed  above  in 
the  general  comments  on  9  226.5b.  under 
this  section  information  must  be 
provided  as  to  variable-rate  features  of 


both  the  draw  period  and  any  period  in 
which  repayment  occurs  with  no  further 
ability  to  obtain  advances.  There  is, 
however,  some  fiexibility  regarding  the 
timing  of  the  disclosures  about  the 
repayment  period.  These  disclosures, 
like  others,  need  be  provided  only  as 
applicable.  (See  9  226.5b{f)(3)(i)  for 
features  that  are  not  considered  variable 
rate  and  thus  do  not  require  disclosure    . 
under  this  section.) 

Subsection  (i) — APR  may  change. 
Creditors  are  required  to  state  that  the 
APR  may  change  and  that  the  payment 
or  term  may  change  due  to  the  fact  that 
the  APR  is  variable. 

Subsection  (ii) — APR  includes  only 
interest.  A  statement  that  the  APR  does 
not  include  costs  other  than  interest 
must  be  provided.  (See  the  discussion  at 
9  226.5b(d)(6)  about  die  fact  that  this 
refers  to  the  APR  that  corresponds  to 
the  periodic  rate.) 

Subsection  (Hi) — Index  information. 
Creditors  have  to  identify  the  index 
used  to  determine  rate  adjustments  and 
a  source  of  information  about  the  index. 
(See  the  comments  accompanying 
9  226.5b(f)(l)  for  further  discussion  of 
what  constitutes  a  source  of 
information.) 

Subsection  (iv) — How  the  APR  is 
determined.  Creditors  have  to  describe 
how  the  APR  will  be  determined  (for 
example,  by  stating  that  a  margin  is 
added  to  the  index  value).  This 
provision  does  not  require  disclosure  of 
the  specific  amount  of  the  margin. 

Subsection  (v) — 'Ask  about" current 
rate  information.  Because  the  disclosure 
forms  can  be  preprinted  and  rate 
information  may  not  be  current, 
consumers  will  be  told  to  "ask  about" 
the  current  index  value,  margin, 
discount  or  premium  (if  applicable),  and 
APR. 

Subsection  (vi) — Discounted  or 
premium  rate.  If  the  initial  rate  is 
discounted  or  is  a  premium,  a  disclosure 
of  that  fact  as  well  as  the  period  the 
discounted  or  premium  rate  will  be  in 
effect  must  be  provided. 

Subsection  (vii) — Frequency  of 
changes  in  the  APR.  The  frequency  of 
changes  in  the  APR  must  be  stated,  for 
example,  monthly  or  quarterly. 

Subsection  (viii) — Rules  relating  to 
index  value.  APR  and  related  changes. 
Rules  relating  to  changes  in  the  index 
value  and  the  APR  and  resulting 
changes  in  the  payment  amount  must  be 
set  forth.  This  provision  requires  an 
explanation  of  preferred-rate  provisions 
in  variable-rate  plans,  where  the  rate 
will  increase  not  only  when  the  index 
increases  but  also  upon  the  occurrence 
of  some  event,  such  as  the  borrower- 
employee  leaving  the  creditor's  employ, 
or  the  consumer  closing  an  existing 


account  with  the  creditor.  Similarly,  an 
explanation  must  be  given  if  the  p'.an 
permits  the  consumer  to  switch  from  a 
variable  rate  to  a  fixed  rate,  including 
disclosure  of  whether  a  fee  may  be 
imposed  for  such  a  change.  Any 
payment  limitations  and  the  possibility 
of  rate  carr\'over  also  must  be  provided. 

Subsection  (ix) — Rate  limitations.  The 
proposal  required  a  statement  of  any 
annual  limitations  on  rate  increases. 
Several  commenters  raised  concerns 
about  how  to  comply  if  their  rate  caps 
were  not  expressed  as  annual  limits  (for 
example,  if  there  were  only  monthly 
caps).  In  response  to  this  concern,  the 
regulation  provides  that  an  annual  cap 
must  be  stated  if  there  is  one.  and  that  a 
rate  cap  for  a  shorter  period  can  be 
stated  instead  if  there  is  no  annual  cap. 
Caps  for  shorter  periods  must  be  stated 
in  terms  of  a  specific  amount  of  time  (for 
example,  six-month  limitations).  A  limit 
based  on  twelve  monthly  billing  cycles 
should  be  treated  as  an  annual  cap.  If 
there  are  no  annual  (or  shorter)  limits  on 
rate  increases,  the  fact  that  there  is  no 
annual  limit  must  be  stated. 

The  maximum  rate  that  may  be 
imposed  under  each  payment  option 
over  the  life  of  the  plan  also  must  be 
provided.  The  life  of  the  plan  includes 
the  draw  period  and  any  repayment 
period  that  is  provided  for  in  the  original 
agreement.  This  rate  may  be  stated  as  a 
specific  rate  (for  example.  18%)  or  as  a 
stated  amount  above  an  initial  rate  (for 
example.  5  percentage  points  above  the 
initial  interest  rate).  In  either 
circumstance,  creditors  may  use  a  range 
of  the  lowest  and  highest  rate 
hmitations  that  may  be  applicable  in 
disclosing  both  the  periodic  limitations 
and  the  maximum  overall  rate  in  the 
early  disclosures  given  at  application. 
Creditors  that  disclose  the  caps  as 
ranges  and  creditors  that  disclose  the 
maximum  rate  as  a  stated  amount  above 
an  initial  rate  must  include  a  statement 
that  the  consumer  should  ask  about  the 
rate  limitations  that  are  currently 
applicable.  This  statement  may  be 
included  with  the  other  features 
consumers  are  told  to  ask  about  under 
9  226.5b{d)(12)(v). 

Subsection  (x) — .Maximum  payment 
example.  Creditors  must  show  the 
minimum  periodic  payment  required 
when  the  maximum  rate  for  each 
payment  option  is  in  effect,  based  on  a 
$10,000  outstanding  balance.  (See  the 
discussion  in  §  226.5b(d)(5)  for 
circumstances  in  which  creditors  may 
use  a  lower  outstanding  balance.)  If  a 
range  is  used  to  disclose  the  maximum 
cap  under  §  226.5b(d)(12)(ix).  the  highest 
rate  in  the  range  must  be  used  for  this 
disclosure.  The  disclosure  also  must 
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state  the  earliest  time  the  maximum  rate 
could  be  imposed:  this  would  reflect,  for 
example,  the  effect  of  periodic  rate  caps. 

As  an  alternative  to  making 
disclosures  based  on  each  payment 
option,  creditors  may  choose  a 
representative  example  within  the  three 
categories  of  payment  options  upon 
which  to  base  this  disclosure.  (See  the 
discussion  at  S  226.5b(d](5].)  However, 
separate  examples  must  be  provided  for 
the  draw  period  and  for  any  repayment 
period  unless  the  payment  is  determined 
the  same  way  in  both  periods. 

In  a  single  payment  open-end  reverse 
mortgage,  creditors  should  assume  that 
the  APR  reaches  the  maximum  as 
quickly  as  permitted  under  the  plan  and 
that  the  maximum  rate  stays  in  effect 
until  repayment  is  called  for.  (See  the 
discussion  at  S  22e.5b(d](5)  concerning 
the  other  asiiumptions  that  the  creditor 
should  make  in  disclosing  RAMs.) 

Subsection  (xif— Historical  example. 
A  15-year  historical  table,  based  on  an 
assumed  $10,000  initial  extension  of 
credit  and  showing  how  the  APRs  and 
payments  would  have  been  affected  by 
the  index  value  changes  under  the  plan, 
must  be  provided.  (See  the  discussion  in 
f  226.5b(d](5]  for  circumstances  in 
which  a  creditor  may  use  a  lower 
outstanding  balance.)  Index  values  and 
APRs  must  be  shown  for  the  entire  15 
years  and  must  be  based  on  the  most 
recent  15  years.  If  the  length  of  the  plan 
is  less  than  15  years,  however,  payments 
need  only  be  shown  for  as  long  as  the 
plan  lasts.  If  the  values  for  an  index 
have  not  been  available  for  15  years, 
creditors  need  only  go  back  as  far  as  the 
values  have  been  available  in  giving  the 
history  and  may  start  the  example  at  the 
year  for  which  values  are  first  available. 
In  providing  this  information,  creditors 
should  assume  that  the  $10,000  balance 
is  an  advance  taken  at  the  beginning  of 
the  first  billing  cycle  and  is  reduced 
according  to  the  terms  of  the  plan. 
Creditors  should  assume  that  the 
consumer  takes  no  subsequent  draws. 
(If  relevant,  the  creditor  may  assume  the 
$10,000  is  both  the  advance  and  the 
credit  limit.) 

The  history  must  reflect  the  method  of 
choosing  values  for  the  plan.  For 
instance,  if  an  average  of  index  values  is 
used  in  the  plan,  averages  would  be 
used  In  the  history,  but  if  an  index  value 
as  of  a  particular  date  is  used  a  single 
index  value  would  be  shown.  The 
creditor  is  required  to  assume  one  date 
within  a  year  (or  one  period,  if  an 
average  is  used)  on  which  to  base  the 
history  of  index  values  for  each  loan 
plan.  The  creditor  may  choose  to  use 
index  values  as  of  any  date  or  period  as 
long  as  the  index  value  as  of  this  date  or 


period  is  used  for  each  year  in  the  index 
history. 

Only  one  index  value  per  year  need 
be  shown,  even  if  the  plan  provides  for 
adjustments  to  the  APR  or  payment 
more  than  once  in  a  year.  In  such  cases, 
the  creditor  can  assume  that  the  index 
rate  remained  constant  for  the  full  year 
for  the  purpose  of  calculating  the  APR 
and  payment.  Updating  will  be 
necessary  only  rice  each  year  to  reflect 
the  most  recent  year's  index  value.  To 
assist  creditors  in  constructing  histories 
of  certain  common  indices,  the  Board  is 
publishing  in  this  notice  tables  of  index 
values  for  commonly  used  indices. 

The  payment  Figures  in  the  example 
must  reflect  all  significant  program 
terms.  For  example,  features  such  as 
rate  and  payment  caps,  a  discounted 
APR,  negative  amortization,  and  rate 
carryover  must  be  taken  into  account  in 
calculating  the  payment  figures  if  these 
would  have  been  applicable.  Both 
periodic  and  overall  rate  limitations 
must  be  reflected  in  the  example.  If 
ranges  of  rate  limitations  are  provided 
under  S  226.5b(d){12)(ix),  the  highest 
annual  and  overall  rates  must  be  used  in 
the  example.  Rate  limitations  that  may 
apply  more  often  than  annually  should 
be  treated  as  if  they  were  annual 
limitations.  For  example,  if  a  creditor 
imposes  a  \%  cap  every  six  months,  this 
should  be  reflected  in  the  example  as  if 
it  were  a  2%  annual  cap. 

Creditors  need  show  only  one 
payment  per  year  in  the  table,  even 
though  payments  may  vary  during  a 
year.  (The  calculations,  however,  should 
be  based  on  the  actual  payment 
computation  formula.)  Creditors  may 
assume  that  payments  are  made  on  the 
last  day  of  the  billing  cycle,  the  billing 
date  or  the  payment  due  date.  Creditors 
must  be  consistent  in  the  manner  of 
selecting  the  month  that  is  used  to 
illustrate  payment  information. 

A  few  commenters  asked  whether 
annual  balance  information  or  balloon 
payments  could  be  added  to  the  table. 
Information  about  the  remaining 
balance  and  any  balloon  payment  may, 
but  need  not,  be  reflected  in  the  table. 

Creditors  need  not  provide  the 
required  historical  disclosure  for  all  of 
their  various  payment  options,  but  may 
select  a  representative  payment  option 
within  each  of  the  three  categories  of 
payments  upon  which  to  base  their 
disclosure.  (See  the  discussion  at 
S  226.5b(d)(5).) 

An  historical  example  is  required  for 
single  payment  plans  such  as  RAMs. 
Although  15  years  of  index  values  and 
APRs  would  be  shown,  the  payment 
column  would  be  blank  until  the  year 
that  the  single  payment  would  be 


required,  assuming  that  payment  is 
estimated  to  occur  within  15  years.  (See 
the  discussion  at  S  226.5b(d)(5)  for 
additional  guidance  in  making  RAM 
disclosures,  including  the  assumptions 
to  be  made  about  the  term  for 
repayment.) 

A  value  for  the  margin  must  be 
assumed  in  order  to  prepare  the 
example.  Creditors  must  select  a  margin 
that  they  have  used  during  the  six 
months  preceding  preparation  of  the 
disclosures  and  state  that  the  margin  is 
one  that  they  have  used  recently.  The 
margin  selected  may  be  used  until  the 
creditor  annually  updates  the  disclosure 
form  to  reflect  the  most  recent  15  years 
of  index  values.  Similarly,  if  the  home 
equity  plan  has  a  discounted  or  premium 
initial  rate,  creditors  will  be  permitted  to 
select  a  discount  or  premium  that  has 
been  used  during  the  six  months 
preceding  preparation  of  the  disclosures, 
and  should  disclose  that  the  discount  or 
premium  is  one  that  the  creditor  has 
used  recently.  The  discount  or  premium 
should  be  reflected  in  the  example  for  as 
long  as  it  is  in  effect.  A  creditor  may 
assume  that  a  discount  or  premium  that 
will  be  in  effect  for  pari  of  a  year  is  in 
effect  for  the  entire  year  for  purposes  of 
reflecting  it  in  the  example. 

In  setting  forth  the  historical  example 
under  this  section,  creditors  that  choose 
to  provide  disclosures  about  the 
repayment  phase  as  pari  of  the  early 
disclosures  (see  the  general  discussion 
about  conversion  under  §  226.5b)  must 
reflect  all  features  of  the  repayment 
phase  in  the  table,  including  the 
appropriate  index  values,  margin,  length 
of  the  phase,  and  payments.  For 
example,  if  different  indices  are  used 
during  the  draw  and  repayment  phases, 
the  index  values  for  that  portion  of  the 
15  years  that  reflects  the  repayment 
phase  must  be  the  values  for  the 
appropriate  index. 

Creditors  who  choose  to  provide 
information  about  the  repayment  phase 
at  the  time  the  plan  converts  to  the 
repayment  phase,  rather  than  with  the 
early  disclosures,  need  not  reflect  the 
repayment  phase  in  the  table  (just  as 
they  may  omit  information  about  the 
repayment  phase  for  purposes  of  all  the 
disclosures  under  9  228.5b(d)(12)).  In 
such  cases,  the  index  values  and  APRs 
relating  to  the  draw  period  would  be 
shown  for  the  entire  15  years  (even  if  the 
draw  period  is  less  than  15  years). 

Section  226.5b(e)— Brochure 

Section  226.5b(e)  requires  both 
creditors  and  third  parties  providing 
applications  to  furnish  consumers  with  a 
brochure  prepared  by  the  Board 
describing  home  equity  plans,  or  a 
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suitable  substitute.  The  Board's 
brochure  (which  is  expected  to  be 
published  by  the  end  of  June  1989) 
describes  home  equity  plans,  including 
the  potential  advantages  and 
disadvantages.  The  brochure  also 
provides  guidance  on  how  to  compare 
home  equity  plans  with  closed-end 
credit.  The  Board  envisions  that  any 
substitutes  must  be  comparable  in 
substance  and  comprehensiveness, 
recognizing  that  some  lenders' 
brochures  may  contain  more  detailed 
descriptions  of  their  particular  home 
equity  programs  than  contained  in  the 
Board's  brochure. 

The  regulation  requires  third  parties 
to  provide  consumers  with  the  brochure 
if  an  application  is  given  to  the 
consumer  by  the  third  party.  The  Board 
believes,  however,  that  requiring  a 
second  brochure  to  be  given  by  the 
creditor  in  such  circumstances  is 
unnecessary.  Therefore,  the  creditor's 
duty  to  provide  the  brochure  will  be  met 
if  the  third  party  provides  the  brochure 
to  the  consumer.  This  will  avoid 
duplication. 

A  number  of  commenters 
^misunderstood  this  provision  in  the 
proposal,  thinking  that  the  Board  was 
attempting  to  make  creditors  directly 
liable  for  a  duty  that  the  act  places  on 
the  third  party.  In  fact,  this  provision 
does  not  affect  the  duty  of  the  third 
party  but  merely  relieves  creditors  of  the 
need  to  give  a  second  brochure  to  the 
consumer  on  condition  that  the  creditor 
ensures  that  the  brochure  was  actually 
given.  If  a  creditor  does  not  wish  to  rely 
on  the  actions  of  the  third  party,  it  of 
course  may  provide  a  copy  of  the 
brochure. 

Section  226.5b(f) — Limitations  on  home 
equity  plans 

The  substantive  limitations  in 
§  226.5b(f)  apply  to  both  actions 
creditors  may  lake  and  the  provisions 
that  they  include  in  contracts.  These 
limitations  apply  to  assignees  and 
holders  as  well  as  the  original  creditor. 
The  substantive  rules  apply  to  both  the 
draw  period  and  to  any  repayment 
period  that  is  provided  for  by  the  initial 
agreement.  (If  the  agreement  does  not 
call  for  a  repayment  period,  and  the 
parties  subsequently  enter  into  a  closed- 
end  transaction  to  pay  off  the 
outstanding  balance,  the  later  agreement 
is  not  subject  to  the  substantive 
limitations.) 

Section  226.5b(f)(J)— Changing  the  APR 

Under  §  226.5b(fKl).  a  creditor  may 
change  the  APR  after  the  plan  is  opened 
only  if  the  change  is  based  on  an  index 
outside  the  creditor's  control  and  the 
index  value  is  available  to  the  public. 


This  provision  prohibits  a  creditor  from 
using  its  own  prime  rate  or  its  own  "cost 
of  funds"  or  simply  retaining  the  right  to 
change  rates  at  its  discretion.  A  creditor 
is  permitted,  however,  to  use  the  prime 
rate  published  in  a  publication  or  a 
newspaper,  such  as  the  Wall  Street 
Journal,  for  example,  even  if  the  bank's 
own  prime  rate  is  one  of  several  rates 
used  to  establish  that  rate.  A  creditor 
also  may  use  any  other  index  not  within 
the  creditor's  control.  A  publicly 
available  index  need  not  always  be 
published  in  a  newspaper,  but  the 
creditor  must  make  certain  that  a 
consumer  could  independently  verify 
any  rate  information. 

"This  provision  does  not  prohibit 
specific  rate  changes  if  set  forth  in  the 
initial  contract,  such  as  in  preferred  rate 
and  step  rate  plans,  as  provided  under 
§  226.5b(f)(3)(i). 

Section  226.5b(f)(2)— Termination  and 
acceleration 

Under  §  226.5b(f)(2).  creditors  are 
prohibited  from  terminating  an  account 
and  accelerating  payment  of  the 
outstanding  balance  prior  to  the 
scheduled  expiration  of  the  plan.  If  a 
creditor  offers  an  "evergreen"  account, 
that  is,  one  that  has  a  potentially 
indefinite  draw  period,  a  creditor  may 
not  terminate  the  plan  or  accelerate 
payment  of  the  balance. 

There  are  three  exceptions  to  the  rule 
against  termination  and  acceleration. 
First,  a  creditor  may  terminate  the  plan 
if  there  has  been  fraud  or  material 
misrepresentation  by  the  consumer  in 
connection  with  the  plan.  This  exception 
includes  fraud  or  misrepresentation  at 
any  time,  either  during  the  application 
process  or  during  the  draw  period  and 
any  repayment  period.  What  constitutes 
fraud  or  misrepresentation  is 
determined  by  State  law  and  the 
agreement  between  the  parties  and  may 
include  acts  of  omission,  as  well  as 
overt  acts,  as  long  as  any  necessary 
intent  on  the  part  of  the  consumer 
exists. 

Second,  a  creditor  may  terminate  the 
plan  and  accelerate  the  balance  if  the 
consumer  has  failed  to  meet  the 
repayment  terms  of  the  agreement.  This 
provision  permits  termination  if  the 
consumer  actually  fails  to  make 
payments.  A  creditor  may  not  terminate 
a  plan  if,  for  example,  the  consumer,  in 
error,  sends  a  payment  to  the  wrong 
location,  such  as  a  branch  rather  than 
the  main  office  of  the  creditor.  Filing  for 
bankruptcy  may  permit  termination,  if 
the  consumer  fails  to  make  payments 
under  the  plan. 

Finally,  a  creditor  is  permitted  to 
terminate  and  accelerate  if  the 
consumer  acts  or  fails  to  act  in  a  way 


that  adversely  affects  the  creditor's 
security  for  the  plan,  or  any  right  of  the 
creditor  in  such  security.  In  response  to 
commenters.  the  Board  has  revised  the 
regulation  to  more  closely  parallel  the 
language  used  in  the  statute  with  regard 
to  the  creditor's  rights  in  the  security. 
The  regulation  limits  the  exception  to 
action  or  inaction  by  the  consumer  (and 
not  third  parties)  as  provided  in  the 
statute. 

This  provision  permits  termination,  for 
example,  if  the  consumer  transfers  title 
to  the  property  or  sells  the  property 
without  the  permission  of  the  creditor, 
or  if  the  consumer  fails  to  maintain 
required  insurance  on  the  dwelling.  I'his 
exception  also  may  be  invoked  if  the 
consumer  commits  waste  or  otherwise 
destructively  uses  or  fails  to  maintain 
the  property  such  that  it  adversely 
affects  the  security. 

Failure  to  pay  taxes  on  the  property  or 
some  other  action  by  the  consumer 
resulting  in  the  filing  of  a  lien  senior  to 
that  held  by  the  creditor  also  might 
impair  the  creditor's  security.  Death  of 
■the  consumer  and  taking  of  property 
through  eminent  domain  both  permit 
termination  since  the  title  to  the 
property  transfers  as  a  result. 
Commenters  asked  whether  events  such 
as  the  filing  of  a  judgment  against  the 
consumer  or  illegal  use  of  the  property 
would  permit  termination.  The  Board 
believes  that  whether  the  creditor  can 
terminate  an  account  depends  on  the 
circumstances.  For  example,  the  filing  of 
a  judgment  against  the  consumer  would 
permit  the  creditor  to  terminate  the  plan 
if  the  amount  of  the  judgment  and 
collateral  subject  to  the  judgment  is 
such  that  the  creditor's  security  is 
adversely  affected.  Foreclosure  by  a 
prior  lienholder  would  permit 
termination  of  the  line  if  the  creditor's 
security  interest  is  adversely  affected. 

If  an  event  occurs  which  allows 
termination  and  acceleration,  a  creditor 
may  take  action  short  of  terminating  an 
account  and  accelerating  payment  of  the 
outstanding  balance.  Commenters  raised 
a  number  of  questions  about  the 
permissible  extent  of  such  action.  Under 
the  final  regulation,  if  one  of  the 
exceptions  would  apply,  a  creditor  is 
permitted  to  temporarily  or  permanently 
prohibit  additional  extensions  of 
creditor  or  reduce  the  credit  limit 
without  demanding  paymerit  in  full.  In 
addition,  a  creditor  may  take  other 
action:  for  example,  the  creditor  may 
change  the  payment  terms  or  may 
require  the  consumer  to  pay  a  fee  if  the 
consumer  fails  to  maintain  required 
property  insurance  and  the  creditor 
subsequently  purchases  the  insurance. 
A  creditor  mciy  provide  in  its  agreement 
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that  a  higher  rate  or  higher  fees  apply, 
for  example,  if  the  consumer  fails  to 
meet  the  repayment  terms  or  otherwise 
acts  so  that  the  creditor  is  permitted  to 
terminate  the  plan  and  accelerate  the 
balance.  Furthermore,  a  creditor  that 
does  not  immediately  and  permanently 
terminate  an  account  and  accelerate 
payment  or  take  another  permitted 
action  may  take  such  action  at  a  later 
time,  if  the  condition  constituting  an 
exception  under  S  226.5b(r)(2)  still  exists 
at  that  time  (or  if  another  of  the 
exceptions  applies). 

Creditors  are  not  permitted  to  specify 
in  their  contracts  any  other  events  that 
allow  terminating  an  account  or 
accelerating  payment  of  the  outstanding 
balance  beyond  those  listed  in  the 
regulation.  Thus,  for  example,  the 
contract  may  not  contain  a  demand 
provision  that  may  be  exercised  before 
the  end  of  the  stated  term  nor  may  it 
provide  that  the  account  will  be 
terminated  and  the  balance  accelerated 
if  the  rate  cap  is  reached. 

Section  226.5bff)(3}— Change  of  terms 

Section  226.5b(f](3)  provides  that  a 
creditor  in  general  may  not  change  the 
terms  under  the  plan  after  the  account 
has  been  opened.  Generally,  a  creditor 
may  not  increase  any  fee  or  impose  a 
new  fee  once  the  plan  has  been  opened. 
There  are  several  exceptions  to  the  rule 
prohibiting  the  creditor  from  changing 
the  terms  of  the  plan  after  it  has  been 
opened. 

Subsection  (ij— Events  provided  for  in 
the  contract.  This  provision  permits  a 
creditor  to  implement  specific  changes 
set  forth  in  the  contract  that  are 
contemplated  on  the  occurrence  of  a 
specific  event.  Both  the  triggering  event 
and  the  resulting  modiHcation  must  be 
stated  with  specificity.  For  example,  in 
an  employee  loan  program,  the  contract 
could  provide  that  a  speciHed  higher 
rate— or  specified  higher  margin  in  a 
variable-rate  plan— will  apply  if  the 
borrower's  employment  with  the 
creditor  ends.  A  creditor  also  could  have 
a  step  rate  or  step  fee  schedule  in  which 
speciHed  changes  in  the  rate  or  the  fees 
are  set  to  occur  on  certain  dates  or  at 
specified  time  reriods.  A  creditor  also 
may  provide  in  the  initial  agreement  that 
it  will  be  entitled  to  a  share  of  the 
appreciation  in  the  value  of  the  property 
as  long  as  the  specific  percentage  of  the 
appreciation  and  the  specific 
circumstances  in  which  it  must  be  paid 
are  set  forth.  A  contract  also  may  permit 
a  consumer  to  switch  among  minimum 
payment  options  during  the  plan.  This 
option  could  be  provided  in  the  initial 
agreement  (as  long  as  the  specific 
features  are  described)  or  could  be 
offered  after  the  plan  is  opened  since  it 


would  constitute  a  "beneficial  change" 
as  discussed  in  S  226.5b(f)(3)(iv). 

Because  this  provision  applies  only  to 
specific  changes  that  are  contemplated 
on  the  occurrence  of  specific  events,  the 
regulation  does  not  permit  a  creditor  to 
include  a  general  provision  in  its 
contract  permitting  changes  to  any  or  all 
of  the  terms  of  the  plan.  For  example, 
creditors  may  not  include  "boilerplate" 
language  in  the  agreement  stating  that 
they  reserve  the  right  to  change  the  fees 
imposed  under  the  plan. 

The  regulation  also  does  not  permit  a 
c.  editor  to  include  in  the  initial 
agreement  any  "triggering  events"  or 
permissible  responses  that  the 
regulation  expressly  addresses.  Based 
on  public  comment,  the  proposal  may 
not  have  been  clear  on  whether  the 
prohibition  was  intended  to  cover  the 
inclusion  of  triggering  events,  or 
responses,  or  both.  The  Board  intends 
that  both  be  covered.  For  example,  an 
agreement  may  not  provide  that  the 
margin  in  a  variable-rate  plan  will 
increase  if  there  is  a  material  change  in 
the  consumer's  Hnancial  circumstances, 
since  the  triggering  event  (a  material 
change  in  the  consumer's  financial 
circumstances)  is  set  forth  in  the 
regulation  and  the  permissible  response 
(freezing  the  line  or  lowering  the  credit 
limit)  is  spelled  out.  Similarly  a  contract 
cannot  contain  a  provision  allowing  the 
creditor  to  freeze  a  line  due  to  an 
insignificant  decrease  in  property  value 
since  the  regulation  allows  that 
response  only  for  a  significant  decrease. 
A  creditor  may  not  freeze  the  line, 
reduce  the  credit  limit,  terminate  the 
plan,  or  accelerate  the  balance  except  in 
those  circumstances  speciHed  in  the 
regulation,  since  such  consequences  are 
set  forth  in  the  regulation. 

The  Board  solicited  comment  in  the 
proposal  on  whether  creditors  should  be 
permitted  to  specify  a  second  index  (for 
variable-rate  plans)  in  the  initial 
agreement,  which  would  be  used  should 
the  original  index  become  unavailable. 
Based  on  further  analysis,  the  Board 
believes  the  statute  does  not  permit  such 
an  action  since  it  expressly  provides  the 
conditions  that  must  be  met  to  substitute 
an  index  when  the  original  index 
becomes  unavailable.  The  Board  has 
modified  the  requirement  for  this  second 
index,  however,  as  set  forth  under 
9  226.5b(f)(3)(ii),  to  provide  greater 
flexibility  to  lenders  if  the  original  index 
becomes  unavailable. 

Subsection  (ii} — Substitution  of  index. 
This  provision  provides  that  the  creditor 
may  change  the  index  and  margin  used 
under  the  plan  if  the  original  index 
becomes  unavailable,  as  long  as 
historical  fluctuations  in  the  two  indices 


were  substantially  similar,  and  as  long 
as  the  new  index  and  margin  will 
produce  a  rate  similar  to  the  rate  that 
was  in  effect  at  the  time  the  original 
index  became  unavailable.  If  the  new 
index  is  newly  established  and  therefore 
does  not  have  any  historical  rate 
history,  creditors  may  nevertheless  use 
it  as  long  as  the  new  index  and  margin 
produce  an  interest  rate  substantially 
similar  to  the  rate  in  effect  when  the 
original  index  became  unavailable. 

Subsection  (Hi} — Changes  made  by 
written  agreement.  The  regulation 
prohibits  unilateral  changes;  it  permits 
creditors  to  change  the  terms  after  a 
plan  is  opened  provided  the  consumer 
expressly  agrees  in  writing  to  the 
change  at  that  time.  Thus,  for  example, 
under  this  subsection  a  consumer  and  a 
creditor  could  agree  in  writing  to  change 
the  repayment  terms  from  interest-only 
payments  to  payments  that  reduce  the 
principal  balance. 

Any  subsequent  agreement  must  be 
consistent  with  the  rules  set  out  in 
S  226.5b(f).  For  example,  a  creditor  and 
consumer  could  not  enter  into  an 
agreement  to  base  changes  in  the  APR 
on  the  movement  of  an  index  controlled 
by  the  creditor,  because  S  226.5b(f)(l) 
provides  that  any  index  used  as  a  basis 
for  APR  changes  must  be  one  not  under 
the  creditor's  control.  Similarly,  an 
agreement  could  not  specify  events  that 
will  permit  termination  and  acceleration 
beyond  those  set  forth  in  the  regulation. 

In  addition,  creditors  are  not 
permitted  to  assume  consent  because 
the  consumer  uses  an  account,  even  if 
use  of  an  account  constitutes 
acceptance  under  state  law.  The  Board 
believes  this  restriction  will  carry  out 
the  Congressional  intent  to  limit  changes 
after  a  plan  is  opened,  yet  accommodate 
the  need  for  adjustments  explicitly 
agreed  to  by  the  consumer. 

Subsection  (iv} — Beneficial  changes. 
This  provision  permits  creditors  to  make 
changes,  after  the  plan  has  been  entered 
into,  that  "unequivocally  benefit"  the 
consumer  as  long  as  the  change  is 
beneficial  for  the  entire  term  of  the 
agreement.  In  response  to  suggestions 
by  commenters,  the  Board  is  providing 
additional  examples  of  beneficial 
changes.  A  creditor  may  make  changes 
that  offer  more  options  to  consumers,  as 
long  as  existing  options  remain.  For 
example,  a  creditor  could  offer  the 
consumer  the  option  of  making  lower 
monthly  payments  or  could  increase  the 
credit  limit  (although  the  right  of 
rescission  under  §  226.15  may  apply  if 
the  credit  limit  is  increased).  Similarly,  a 
creditor  could  extend  the  length  of  the 
plan,  as  long  as  it  was  extended  or 
renewed  on  the  same  terms.  Creditors 
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are  permitted  to  temporarily  reduce  the 
rate  or  fees  charged  under  a  plan,  "rhe 
rate  or  fees,  however,  may  not  later  be 
increased  to  a  level  higher  than  that 
initially  disclosed.  (If  fees  are  later 
increased  up  to  the  original  level, 
creditors  may  need  to  comply  with  the 
requirements  in  S  226.9(c)  concerning 
notification  of  changes  in  terms.) 
Creditors  also  may  add  additional 
means  to  access  the  line  even  if  fees  are 
associated  with  using  the  device, 
provided  that  the  consumer  retains  the 
ability  to  use  prior  access  devices  on  the 
original  terms. 

Subsection  (v) — Insignificant  changes. 
This  subsection  provides  an  exception 
to  the  general  prohibition  against 
changing  terms  after  the  plan  has  been 
entered  into  for  changes  to  "insignificant 
terms."  This  is  intended  to  address 
operational  and  similar  problems,  such 
as  changing  the  address  of  the  creditor 
for  purposes  of  sending  payments.  In 
response  to  commenters,  the  Board  is 
providing  additional  examples  of  items 
that  would  constitute  insignificant 
changes.  The  provision  permits  minor 
changes  to  features  such  as  the  billing 
cycle  date,  the  payment  due  date  (as 
long  as  the  consumer  does  not  have  a 
diminished  grace  period  if  one  is 
provided),  and  the  day  of  the  month  on 
which  index  values  are  used  to 
determine  changes  to  the  rate  for 
variable-rate  plans.  A  creditor  also  may 
change  its  rounding  rules,  in  accordance 
with  the  tolerance  rules  set  forth  in 
§  226.14.  For  example,  a  creditor  may 
change  its  rules  to  state  an  exact  APR  of 
14.3333  percent  as  14.3  percent,  even  if  it 
previously  stated  the  APR  as  14.33 
percent  A  creditor  may  change  the 
balance  computation  method  it  uses 
only  if  the  change  produces  an 
insignificant  difference  in  the  finance 
charge  paid  by  the  consumer.  For 
example,  a  creditor  may  switch  from 
using  the  daily  balance  method 
(including  new  purchases)  to  the 
average  daily  balance  method  (including 
new  purchases).  This  exception  would 
not  permit  a  creditor  to  unilaterally 
change  a  term  such  as  a  fee  charged  for 
late  payments. 

Subsection  (vi) — Temporary 
suspensions  of  credit  and  reduction  of 
credit  limit.  This  subsection  provides 
that  a  creditor  may  temporarily  prohibit 
additional  extensions  of  credit  or  reduce 
the  credit  limit  in  seven  circumstances. 
First,  a  creditor  may  take  such  action  if 
the  value  of  the  dwelling  that  secures 
the  plan  declines  significantly  below  the 
property's  appraised  value  for  purposes 
of  the  plan.  A  number  of  commenters 
asked  the  Board  to  provide  guidance  on 
what  constitutes  a  "significant"  decline 


in  the  property.  The  Board  believes 
what  constitutes  a  significant  decline 
will  vary  according  to  individual 
circumstances.  In  any  event,  however,  if 
the  value  of  the  dwelling  declines  such 
that  the  initial  difference  between  the 
credit  limit  and  the  available  equity 
(based  on  the  property's  appraised  value 
for  purposes  of  the  plan)  is  reduced  by 
fifty  percent,  that  will  be  deemed  a 
significant  decline  in  the  value  of  the 
dwelling  for  purposes  of  the  regulation. 
For  example,  assume  that  a  house  with  a 
first  mortgage  of  $50,000  is  appraised  at 
$100,000  and  the  credit  limit  is  $30,000. 
The  difference  between  the  credit  limit 
and  tlie  available  equity  is  $20,000. 
Therefore,  the  creditor  could  prohibit 
further  advances  if  the  value  of  the 
property  declines  from  $100,000  to 
$90,000. 

Second,  a  creditor  may  prohibit 
additional  extensions  of  credit  or  reduce 
the  credit  line  if  the  creditor  reasonably 
believes  the  consumer  will  be  unable  to 
fulfill  the  repayment  obligations  under 
the  plan  due  to  a  material  change  in  the 
consumer's  financial  circimistances. 
Two  conditions  must  be  met  for  a 
creditor  to  use  this  exception.  First 
there  must  be  a  "material  change"  in  the 
consumer's  financial  circumstances.  For 
example,  a  significant  decrease  in  the 
consumer's  income  could  meet  this  part 
of  the  requirement  Second,  as  a  result 
of  this  change,  the  creditor  must  have  a 
reasonable  belief  that  the  consumer  will 
be  unable  to  fulfill  the  payment 
obligations  of  the  plan.  This  second 
condition  has  been  modified  from  the 
proposal.  A  creditor  does  not  have  to 
rely  on  specific  "evidence"  (such  as  the 
failure  to  pay  other  debts)  to  meet  this 
test  This  provision  does  require, 
however,  that  the  creditor  have  some 
basis  for  believing  that  the  consumer 
will  be  unable  to  make  payments  under 
the  plan. 

The  third  exception  permits  a  creditor 
to  prohibit  additional  extensions  of 
credit  or  reduce  the  credit  line  if  the 
consumer  is  in  default  of  any  material 
obligations  under  the  agreement  The 
regulation  does  not  define  what 
qualifies  as  a  default  of  a  material 
obligation.  Some  commenters  requested 
that  the  regulation  provide  examples  of 
what  is  a  material  default.  A  number  of 
other  commenters.  however,  expressly 
asked  that  the  regulation  not  define  or 
provide  examples  of  this  provision.  They 
stated  that  any  deHnition  or  use  of 
examples  might  limit  the  conditions 
considered  a  default  of  a  material 
obligation. 

The  fourth  exception  permits  a 
creditor  to  prohibit  additional  advances 
or  reduce  the  credit  line  if  action  by  a 


governmental  body  precludes  the 
creditor  from  imposing  the  agreed-upon 
APR.  This  exception  will  generally 
apply  where,  for  example,  a  state  usury 
law  is  enacted  which  prohibits  a 
creditor  from  imposing  the  APR  being 
used  at  the  time  of  the  action. 

The  fifth  exception  permits  a  creditor 
to  prohibit  additional  advances  or 
reduce  the  credit  line  if  action  by  a 
governmental  body  adversely  affects  the 
priority  of  the  creditor's  security  interest 
to  the  extent  that  the  value  of  the 
security  interest  is  less  than  120  percent 
of  the  amount  of  the  credit  line  (for 
example,  through  imposition  of  a  tax 
lien). 

The  sixth  exception  enables  creditors 
to  suspend  further  advances  or  reduce 
the  credit  limit  during  any  period  in 
which  the  APR  corresponding  to  the 
periodic  rate  reaches  the  maximum  rate 
allowed  under  the  plan.  This  provision 
permits  a  creditor  to  suspend  credit 
advances  even  if  a  contract  contains  a 
"usury  savings  clause."  For  example,  if  a 
state  enacts  a  rate  ceiling  lower  than  the 
maximum  rate  specified  in  the  contract 
a  usury  savings  clause  deems  the  new 
state  ceiling  to  be  the  maximum  rate 
permitted  under  the  plan.  Thus,  the 
creditor  may  freeze  the  line  during  any 
period  the  APR  reaches  that  maximum 
rate. 

If  the  APR  subsequently  declines 
below  the  maximum  APR,  the  creditor 
would  have  to  reinstate  credit  privileges. 
This  provision  was  contained  in 
§  226.5b(f)(3)(i)  of  the  proposal.  It  has 
been  expanded  to  allow  reduction  in  the 
credit  limit  as  well  as  freezing  of 
advances  and  therefore  is  part  of 
§  226.5b(f)(3)(vi)  which  governs 
temporary  suspensions. 

Finally,  a  seventh  exception  has  been 
added  which  permits  a  creditor  to 
prohibit  additional  advances  or  reduce 
the  credit  line  due  to  certain 
governmental  actions.  Several 
commenters  expressed  the  concern  that 
because  of  the  restriction  on  termination 
and  change  in  terms,  they  might  be 
required  to  continue  to  extend  credit 
even  when  a  federal  or  state  regulatory 
agency  had  provided  a  notice  that  future 
extensions  could  constitute  an  unsafe 
and  unsound  banking  practice.  To  avoid 
this  problem  the  Board  is  adding  a 
provision  allowing  a  creditor  to 
temporarily  suspend  further  advances  or 
reduce  the  credit  limit  when  a  regulatory 
agency  with  responsibility  for 
supervising  the  creditor  provides 
notification  that  continuing  to  advance 
funds  may  constitute  an  unsafe  and 
unsound  practice.  The  Board  believes 
this  limited  exception  is  analogous  to 
the  statutory  provisions  which  provide 
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that  a  creditor  may  prohibit  additional 
advances  as  a  resCilt  of  specified 
government  actions. 

Under  the  regulation,  creditors  are 
permitted  to  prohibit  additional 
extensions  of  credit  or  reduce  the  credit 
limit  only  as  long  as  any  of  these  seven 
circumstances  exist.  Thus,  for  example, 
if  the  creditor  cuts  off  further  advances 
due  to  a  significant  decline  in  the  value 
of  the  dwelling  and  during  the  length  of 
the  draw  period  the  value  of  the 
dwelling  subsequently  increases,  the 
creditor  would  have  to  reinstate 
drawing  privileges.  If  a  second  event 
occurs  that  would  permit  continuing  the 
freeze,  of  course,  the  line  need  not  be 
reinstated  as  long  as  that  circumstance 
exists.  The  creditor's  right  to  reduce  the 
credit  limit  does  not  permit  reducing  the 
limit  below  the  amount  of  the 
outstanding  balance  if  this  would 
require  the  consumer  to  make  a  higher 
payment.  (Section  226.9(c)(3)  provides 
that  a  creditor  must  notify  the  consumer 
of  the  decision  to  freeze  the  line  or 
reduce  the  credit  limit.) 

Several  commenters  asked  whether 
the  creditor  is  required  to  automatically 
reinstate  credit  privileges  when  the 
circumstances  allowing  suspension 
cease  to  exist;  they  pointed  out  that 
some  state  laws  provide  that  future 
advances  "relate  back"  to  the  mortgage 
only  if  the  creditor  is  obligated  to  make 
advances.  The  concern  was  expressed 
that  any  advances  made  after  die 
suspension  may  not  have  priority  over 
intervening  liens.  If  there  are  intervening 
liens  in  such  a  case,  the  exception 
provided  in  section  226.5b(f)(2){iii)  for 
consumer  action  that  adversely  affects 
the  creditor's  security  interest  would 
apply.  Therefore,  the  creditor  could 
refuse  to  make  further  advances  due  to 
the  intervening  lien  resulting  from 
consumer  action. 

A  number  of  commenters  asked  the 
Board  to  provide  guidance  as  to  when 
credit  privileges  have  to  be  reinstated. 
They  were  most  concerned  about  having 
to  constantly  monitor  accounts, 
particularly  in  cases  where  the 
consumer  is  in  the  best  position  to  know 
if  the  circumstances  triggering  the  freeze 
have  changed. 

Because  the  statute  states  that 
freezing  the  line  can  be  only  temporary, 
creditors  have  the  responsibility  of 
ensuring  that  the  freeze  is  temporary. 
The  creditor  must  monitor  on  a  regular 
basis  and  reinstate  credit  privileges  as 
soon  as  reasonably  possible  if  the 
condition  that  permitted  the  creditor  to 
take  such  action  ceases  to  exist. 

As  an  alternative  to  this  ongoing  duty, 
the  Board  is  providing  that  the  creditor 
may  shift  the  initial  duty  to  the 
consumer  to  request  reinstatement  of 


credit  privileges.  In  this  circumstance, 
when  the  creditor  notifies  the  consumer 
of  action  taken,  as  discussed  in 
S  220.g(c](3),  the  creditor  also  must 
inform  the  consumer  at  the  same  time 
that  reinstatement  of  credit  privileges 
must  be  requested  by  the  consumer. 
Once  the  consumer  has  made  such  a 
request,  the  creditor  must  investigate 
and  determine  whether  the  condition 
allowing  the  freeze  has  changed. 

This  section  does  not  prohibit  a  lender 
from  refusing  to  permit  advances  on  a 
line  if  specifically  requested  to  do  so  by 
a  consumer.  Thus,  for  example,  if  two 
consumers  are  obligated  under  a  plan 
and  each  has  the  ability  to  take 
advances,  the  agreement  may  permit 
either  of  the  two  persons  to  direct  the 
creditor  not  to  make  further  advances; 
this  section  permits  the  creditor  to  honor 
such  a  request.  This  may  be  done  only 
at  the  express  request  of  one  of  die 
parties  obligated  under  the  plan.  If  that 
person  subsequenUy  requests 
reinstatement  of  draw  privileges,  the 
creditor  must  honor  such  a  request, 
unless  an  event  set  forth  in  S  226.5b{f)(2) 
or  S  226.5b(n(3]  permits  a  continued 
freeze  or  other  action. 

Section  226.5b(g)— Refund  of  Fees 

Section  226.5b(g)  imposes  a  duty  on  a 
creditor  to  refund  all  fees  paid  by  the 
consumer  in  connection  with  an 
application  if  any  term  disclosed 
changes  (other  than  one  resulting  from  a 
variable  rate  index  change)  between  the 
time  the  early  disclosures  are  provided 
to  the  consumer  and  the  time  the  plan  is 
opened,  and  if,  as  a  result  of  the  change, 
the  consumer  decides  to  not  enter  into 
the  plan.  If  a  refund  is  required,  it 
applies  to  all  fees  paid  in  connection 
with  the  plan,  such  as  credit  report  fees, 
appraisal  fees,  and  insurance  premiums, 
whether  such  fees  are  paid  directly  to 
the  creditor  or  to  third  parties.  This 
requirement  applies  whether  or  not 
terms  are  guaranteed  by  the  creditor 
under  §  228.5b(d)(2)(i). 

If  a  disclosure,  such  as  the  maximum 
rate  cap.  is  stated  as  a  range  in  the  early 
disclosures,  and  the  rate  cap  ultimately 
applicable  to  a  plan  falls  within  that 
range,  a  change  will  not  be  deemed  to 
occur  for  purposes  of  this  section.  If. 
however,  no  range  is  used  and  the  cap  is 
changed,  for  example,  from  5  to  6 
percentage  points  over  the  initial  rate, 
this  change  would  permit  the  consumer 
to  obtain  a  refund  of  fees.  (See  the 
discussion  in  §  226.5b(d){2)  dealing  with 
changes  in  the  maximum  rate  if  tied  to 
an  initial  variable  rate.) 

The  fact  that  a  term  is  stated  in  the 
early  disclosures  as  an  estimate  does 
not  render  this  section  inapplicable  if 
the  term  ultimately  differs  from  that 


disclosed.  For  example,  in  the  case  of 
fees  imposed  by  the  creditor  described 
in  §  226.5b(d)(7),  an  increase  in  those 
fees — even  if  they  were  stated  as 
estimates  in  the  early  disclosures — 
would  entitle  the  consumer  to  a  refund  if 
the  consumer  decides  not  to  enter  into 
the  plan  because  of  that  increase.  In  the 
case  of  the  estimated  disclosure  of  fees 
imposed  by  third  parties  under 
S  226.5b(d)(8),  however,  a  change  will 
not  be  deemed  to  occur  even  if  the  fees 
increase  la'er.  As  in  all  cases,  however, 
creditors  must  use  the  best  information 
available  in  providing  disclosures  about 
such  fees. 

The  refund  of  fees  must  be  made  as 
soon  as  reasonably  possible  after  the 
creditor  is  notified  that  the  consumer  is 
not  entering  into  the  plan  because  of  the 
changed  term,  or  that  the  consumer 
wants  a  refimd  of  fees.  Some 
commenters  questioned  the  relationship 
between  this  provision  and  the 
requirement  that  application  fees  be 
charged  to  all  applicants  in  order  to  be 
excluded  from  the  finance  charge 
(pursuant  to  comment  4(c)(l)-l  of  the 
Official  Staff  Commentary  to  Regulation 
Z).  Refunding  fees  under  this  section 
does  not  affect  that  test. 

The  right  to  a  refund  of  fees  under  this 
provision  is  distinct  from  the  existing 
right  of  rescission  under  §  226.15.  which 
applies  only  when  a  plan  secured  by  the 
consumer's  principal  dwelling  is  opened. 

Section  226.5b(h) — Imposition  of 
nonrefundable  fees 

Under  §  226.5b(h>  neither  the  creditor 
nor  any  other  party  may  impose  a 
nonrefundable  fee  in  connection  with  an 
application  until  three  business  days 
after  the  disclosures  and  brochure  have 
been  provided  to  the  consumer.  If 
disclosures  are  mailed  to  the  consumer, 
footnote  lOd  of  the  regulation  provides 
that  a  nonrefundable  fee  may  not  be 
imposed  until  six  business  days  after  the 
mailing.  Several  creditors  asked 
whether  a  refundable  fee  can  become 
nonrefundable.  A  refundable  fee  may 
become  nonrefundable  after  the  three- 
day  period  expires.  If  a  fee  is  collected 
before  the  consumer  receives  the 
disclosures,  the  fee  must  be  refunded  if, 
within  three  days  of  receiving  the 
disclosures,  the  consumer  decides  not  to 
enter  into  the  agreement. 

The  interaction  of  this  provision  with 
existing  rules  as  well  as  other  parts  of 
the  new  rules  is  complex.  Comment 
5(b)(l)-l  provides  that  the  creditor 
cannot  collect  a  fee — except  an 
application  fee  or  a  refundable 
membership  fee — prior  to  the  time  thu 
creditor  provides  the  disclosures  under 
5  226.6.  Since  membership  fees  may  be 
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collected  prior  to  providing  the  S  226.6 
disclosures  only  if  they  remain 
refundable  (and  since  other  fees  such  as 
appraisal  and  credit  report  fees  may  not 
be  collected  prior  to  providing  die 
S  226.6  disclosures)  the  practical  effect 
of  S  22e.5b(h)  as  to  the  fees  collected  by 
the  creditor  is  limited  to  application 
fees,  which  may  be  collected  at  any 
time — provided  they  remain  refundable 
until  three  business  days  after  the 
consumer  receives  the  S  226.5b 
disclosures.  After  the  three-day  period 
expires,  an  application  fee  may  become 
nonrefundable  except  that,  under 
§  226.5b(g),  it  must  be  refunded  if  the 
consumer  elects  not  to  enter  into  the 
plan  because  of  a  change  in  terms.  (In 
addition,  of  course,  all  fees,  including 
application  fees,  must  be  refunded  if  the 
consumer  later  rescinds  under  §  226.15.) 

Section  226.6 — Initial  Disclosure 
Statement 

Section  226.6(e} — Home  equity  plan 
information 

In  addition  to  the  early  disclosures 
given  with  an  applica^on,  the 
amendments  require  certain  additional 
disclosures  at  the  time  of  opening  a 
plan.  Section  226.6(e]  requires  creditors 
to  provide  a  few  of  the  disclosures  set 
forth  in  §  226.5b(d)  along  with  the 
disclosures  currendy  required  under 
§  226.6.  Creditors  also  must  disclose  a 
list  of  the  conditions  that  permit  the 
creditor  to  terminate  the  plan,  freeze  or 
reduce  the  credit  limit,  and  implement 
specified  modifications  to  the  original 
terms.  This  requirement  can  be  met  by 
providing  a  separate  list  or  by 
identifying  the  provisions  in  the  contract 
which  contain  such  conditions.  (See  the 
discussion  under  §  226.5b(d)(4) 
regarding  the  form  of  this  information.) 
The  disclosures  must  be  provided  prior 
to  the  first  transaction  under  the  plan,  in 
accordance  with  the  existing  rule  in 
§  226.5(b). 

Whereas  the  proposal  stated  that 
§  226.5b  disclosures  that  duplicate 
existing  §  226.6  disclosures  need  not  be 
given,  the  final  rule  states  specifically 
which  disclosures  must  be  given  at  the 
later  time.  Creditors  have  to  provide,  as 
applicable:  (1)  A  statement  of  the 
conditions  under  which  the  creditor  may 
terminate  the  plan  or  change  the  terms 
as  described  in  §  226.5b(d)(4)(i):  (2)  the 
information  in  §S  226.5b(d)(5)  (i)  and  (ii) 
relating  to  the  payment  terms  of  the  plan 
(including  both  the  draw  period  and  any 
repayment  period);  (3)  the  information  in 
§  226.5b(d)(9)  relating  to  negative 
amortization:  (4)  the  information  in 
§  226.5b(d)(10)  relating  to  transaction 
requirements:  (5)  the  information  in 
§  226.5b(d)(ll)  relating  to  tax 


implications;  and  (6)  a  statement  that 
the  APR  corresponding  to  the  periodic 
rate  imposed  under  the  plan  does  not 
include  costs  other  than  interest. 

Creditors  also  have  to  provide  the 
payment  example  disclosure  under 
S  226.5b(d)(5)(iii)  and  the  variable-rate 
information  under  §§  226.5b(d)(12)  (viii), 
(x).  (xi).  and  (xii)  unless  the  following 
conditions  are  met:  (1)  The  early 
disclosures  were  provided  in  a  form  a 
consumer  could  keep;  and  (2)  the  early 
disclosures  of  the  payment  example 
under  §  226.5b(d)(5)(iii),  the  "worst 
case"  example  under  §  226.5b(d)(12)(x) 
and  the  historical  table  under 
§  226.5b(d)(12)(xi)  included  a 
representative  payment  example  for  the 
category  of  payment  options  the 
consumer  has  chosen.  For  example,  if  a 
creditor  offers  three  payment  options 
(one  in  each  of  the  categories  described 
in  §  226.5b(d)(5))  and  describes  all  three 
options  in  its  early  disclosures  and 
provides  the  disclosures  in  a  retainable 
form,  that  creditor  need  not  provide  the 
§  226.5b(d)(5)(iii)  or  226.5b(d)(12) 
disclosures  again  when  the  account  is 
opened.  If  the  creditor  showed  only  one 
of  the  three  options  in  the  early 
disclosures  (which  would  be  the  case  if 
it  chose  to  give  a  separate  disclosure 
form  rather  than  a  combined  form,  as 
discussed  under  §  226.5b(a)),  the 
§  226.5b{d)(5)(iii)  information  and 
§§  226.5b(d)(12)  (viii),  (x),  (xi)  and  (xii) 
disclosures  must  be  given  to  any 
consumer  who  chose  one  of  the  other 
two  options.  If  the  §  226.5b(d)(5)(iii)  and 
§  226.5b(d)(12)  disclosures  are  provided 
with  the  second  set  of  disclosures,  they 
need  not  be  transaction-specific,  but 
may  be  based  on  a  representative 
example  of  the  category  of  payment 
option  chosen. 

In  cases  where  the  creditor  has 
included  complete  information  about 
both  the  draw  and  repayment  phases  in 
the  §  226.5(b)  disclosures  given  at 
application,  the  creditor  should  similarly 
make  disclosures  about  both  phases 
when  giving  the  second  set.  In 
particular,  such  a  creditor  must  include 
the  disclosures  in  §  226.6(e)  and  the 
information  required  in  footnote  12 
(dealing  with  any  variable-rate  feature) 
for  the  repayment  phase. 

On  the  other  hand,  if  the  creditor 
defers  providing  the  bulk  of  the  §  226.5b 
disclosures  for  the  repayment  phase 
until  conversion,  the  creditor  docs  not 
have  to  provide  any  information  about 
the  repayment  period  under  §  226.6 
other  than  the  basic  payment  items 
listed  in  §  226-6(e)(2).  Thus,  for  example, 
if  the  disclosures  are  delayed,  the 
creditor  would  not  have  to  give  the 


variable-rate  information  set  out  in 
footnote  12  for  the  repayment  phase. 

The  segregation  standard  set  forth  in 
S  226.5b(a)  does  not  apply  to  the  second 
set  of  disclosures  provided  by  the 
creditor  prior  to  the  first  transaction 
under  the  plan.  Rather,  they  are 
governed  by  \  226.5(a)(1).  which  does 
not  require  segregation  from  other 
information.  These  disclosures  may  be 
integrated  into  the  contract.  In  addition, 
the  disclosure  of  conditions  for  certain 
actions  described  in  §  226.5b(d)(4)(i) 
does  not  have  to  precede  the  other 
disclosures.  Like  the  existing  S  226.6 
disclosures,  the  additional  disclosures 
must  be  in  a  form  the  consumer  can 
keep. 

Section  226.9 — Subsequent  Disclosure 
Requirements 

Section  226.9(c} — Change  in  terms 

The  Board  is  adding  a  new  paragraph 
(3)  to  S  226.9(c)  to  require  creditors  to 
provide  a  notice  to  consumers  if  the 
creditor,  under  §  226.5b(f)(3)(vi), 
prohibits  additional  advances  of  credit 
or  reduces  the  credit  limit.  Under 
§  226.9(c)(3).  creditors  have  to  mail  or 
deliver  a  written  notice  of  the  action  to 
each  consumer  who  is  affected.  The 
notice  may  be  provided  within  three 
business  days  after  the  time  the  action 
is  taken,  rather  than  in  advance  of  the 
action.  The  creditor  must  notify  the 
consumer  of  the  action  taken,  and  the 
reason  such  action  has  been  taken  (for 
example,  due  to  reaching  the  rate  cap 
under  the  plan).  If  the  creditor  requires 
the  consumer  to  request  reinstatement 
of  the  line,  the  notice  shall  also  include 
a  statement  to  that  effect.  (See  the 
discussion  under  §  226.5b(f)(31(vi) 
covering  the  creditor's  duty  with  regard 
to  reinstatement.) 

Section  226. 14 — Determination  of 
Annual  Percentage  Rate 

Section  226. 14(b) — Annual  percentage 
rate  for  §§  226.5a  and  226.5b  disclosures, 
for  initial  disclosures  and  for 
advertising  purposes 

Section  226.14(b)  is  modified  by 
adding  a  reference  to  new  §  226.5b.  The 
introduction  to  §  226.5b  provides  that, 
throughout  §  226.5b.  the  term  annual 
percentage  rale  is  the  APR  as 
determined  under  §  226.14(b).  Section 
226.14(b)  is  modified  to  reflecl  this 
provision. 

Section  226.14(b)  also  is  modified  to 
refer  generally  to  §§  226.6  and  226.16. 
rather  than  specifically  to  §§  226.6(a)(21 
and  226.1C(b)(2).  These  provisions  are 
modified  because  the  APR  described  m 
the  new  home  equity  rules  (added  to 
§§  226.G{e)  and  226.16(d))  also  is 
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calculated  in  accordance  with  the  rules 
in  S  226.14(b). 

Section  226.15— Right  of  Rescission 

Section  226.15(a} — Consumer's  right  to 
rescind 

Section  226.15(a)(3)  of  the  regulation 
states  that  the  consumer  may  exercise 
the  right  of  rescission  until  midnight  of 
the  third  business  day  following  the 
opening  of  the  plan,  delivery  of  the 
notice  of  the  right  to  rescind,  or  delivery 
of  all  "material  disclosures,"  whichever 
occurs  last.  Footnote  36  to  this  section 
contains  the  definition  of  material 
disclosures.  In  the  proposal,  the  Board 
requested  comment  on  whether  to  add 
to  the  definition  certain  payment 
information  provided  under  %  226.6(e). 
The  Board  is  amending  footnote  36  to 
provide  that  the  payment  terms  required 
under  §  22a6(e)(2)  be  treated  as  a 
"material  disclosure"  for  purposes  of  the 
right  of  rescission.  Including  such 
payment  terms  in  the  definition  of 
"material  disclosures"  is  consistent  with 
what  constitutes  material  disclosures  in 
the  closed-end  credit  rescission 
provisions,  and  the  statutory  deHnition 
of  material  disclosures.  In  addition  the 
Board  believes  that  payment 
information  is  important  for  a  consumer 
to  know  in  order  to  decide  whether  to 
exercise  the  right  of  rescission.  Neither 
the  payment  terms  nor  any  other 
information  given  with  the  Hrst  set  of 
disclosures  at  the  time  of  application  is 
a  material  disclosure  for  purposes  of 
rescission. 

Section  226.16 — Advertising 

Section  226.16(d)— Additional 
advertising  requirements  for  home 
equity  plans 

Under  9  226.16(d)(1).  any  reference  to 
a  payment  term  in  a  home  equity 
advertisement  for  the  draw  period  or 
any  repayment  period  (including  the 
length  of  the  plan  and  any  reference  to 
how  the  minimum  payments  are 
determined  and  the  timing  of  such 
payments)  will  "trigger"  further 
disclosures,  including  loan  fees, 
estimates  of  other  fees  that  may  be 
imposed,  and,  for  variable-rate  plans, 
the  maximum  rate  that  may  be  imposed 
under  the  plan. 

Furthermore,  if  any  of  the  "triggers" 
set  forth  in  \  226.6  (a)  or  (b)  or  any 
payment  information  is  stated 
affirmatively  or  negatively,  further 
disclosures  must  be  given.  For  example, 
if  a  creditor  states  "no  annual  fee"  or 
"no  points"  in  an  advertisement, 
additional  information  must  be 
provided. 

Section  226.16(d)(2)  provides  that  if  an 
advertisement  states  a  "discounted" 


APR  or  a  "premium"  APR  it  must  state 
in  equal  prominence  the  APR  derived  by 
use  of  the  fully-indexed  value.  Section 
226.16(d)(3)  provides  that  if  an 
advertisement  contains  a  reference  to 
any  payment  amount  it  must  state,  if 
applicable,  that  the  plan  contains  a 
balloon  payment  (See  footnote  10b 
accompanying  S  226.5b(d)(5)  for  a 
discussion  of  when  a  balloon  payment 
results.) 

Under  {  226.16(d)(4)  of  the  regulation, 
if  an  advertisement  states  that  any 
interest  under  the  plan  may  be  tax 
deductible,  the  advertisement  must  not 
be  misleading  about  such  deductibihty. 
For  example,  an  advertisement  referring 
to  deductibility  would  not  be  misleading 
if  it  includes  a  statement  that  the 
consumer  should  consult  a  tax  advisor 
regarding  the  deductibility  of  interest. 

Creditors  are  prohibited  by 
§  226.16(d)(5)  from  referring  to  home 
equity  plans  as  "free  money,"  or  from 
using  other  misleading  terms.  For 
example,  an  advertisement  could  not 
state  "no  closing  costs"  if  consumers 
may  be  required  to  pay  any  closing 
costs,  such  as  recordation  fees. 

Several  commenters  asked  how  this 
new  section  relates  to  the  other 
advertising  rules.  Advertisements  for 
home  equity  plans  must  comply  with  all 
provisions  in  9  226.16,  including 
9  226.16(b),  not  solely  the  new 
9  226.16(d). 

Several  commenters  asked  whether 
an  advertisement  for  a  home  equity  plan 
would  be  required  to  provide 
information  about  any  "closed-end" 
(repayment)  phase  in  the  ad.  Even  if  an 
open-end  home  equity  agreement 
provides  for  "conversion"  to  a 
repayment  phase  (during  which  further 
advances  are  not  permitted), 
advertisements  for  such  plans  are 
governed  exclusively  by  the 
requirements  of  9  226.16.  and  are  not 
covered  by  the  closed-end  advertising 
rules  under  9  226.24.  Thus,  if  a  creditor 
states  in  an  advertisement  payment 
information  about  the  repayment  phase, 
this  will  trigger  the  duty  to  provide 
additional  information  under  9  226.16, 
but  not  under  9  226.24. 

(3)  Effective  Date 

The  statute  provides  that  the  act  and 
regulations  apply  to:  (1)  Any  agreement 
to  open  a  plan  which  is  entered  into  five 
months  after  the  regulations  become 
final;  and  (2)  any  application  to  open  a 
plan  which  is  distributed  by  or  received 
by  a  creditor  Rve  months  after 
regulations  become  final.  Thus,  if  an 
application  is  given  to  a  consumer  on  or 
after  November  7, 1989,  the  effective 
date  of  the  new  rules,  the  9  226.5b 
disclosures  and  the  brochure  must  be 


given  to  the  consumer  according  to  the 
normal  rules.  If  an  application  given  to 
the  consumer  before  the  effective  date  is 
received  by  the  creditor  on  or  after  tha: 
date,  the  9  226.5b  disclosures  and  the 
brochure  must  be  given  to  the  consumer 
but  they  may  be  provided  within  three 
business  days  of  receipt  of  the 
application.  If  an  application  is  received 
by  the  creditor  prior  to  the  effective 
date,  none  of  the  disclosures  in  9  22R  5b 
or  9  226.6(e)  or  the  brochure  need  lo  bp 
given  to  the  consumer. 

The  substantive  rules  apply  to  all 
plans  opened  on  or  after  the  efTeclive 
date,  no  matter  when  the  application 
was  provided  to  the  consumer  or 
received  by  the  creditor 

Transition  Rules 

If  a  home  equity  plan  is  entered  into 
prior  to  November  7. 1989.  9  226.5b  does 
not  apply  to  that  plan.  Thus  neither  the 
substantive  limitations  nor  the 
disclosure  requirements  apply  to  the 
plan.  Furthermore,  if  an  agreement  is 
entered  into  prior  to  the  effective  dale, 
and  is  renewed  by  the  same  consumer 
(with  or  without  changes  in  terms)  on  oi 
after  the  effective  date,  the  renewed 
plan  also  is  not  subject  to  the  new 
requirements.  (Of  course,  creditors  may 
have  to  provide  a  change  in  terms  notice 
under  9  226.9(c),  if  applicable.) 
However,  if  a  line  of  credit  not  secured 
by  a  consumer's  dwelling  is  entered  into 
prior  to  the  effective  date  and  a  security 
interest  in  a  consumer's  dwelling  is 
added  to  the  line  on  or  after  the 
effective  date,  the  substantive 
provisions  in  9  226.5b(f) — ^but  not  the 
new  disclosure  rules — will  apply  to  the 
plan  from  that  point  on. 

(4)  Disclosure  Samples  and  Model 
Clauses 

The  Board  is  revising  Appendix  G  of 
the  regulation  to  incorporate  disclosure 
samples  and  model  clauses  to  assist 
creditors  in  preparing  disclosures. 

(A)  Sample  forms.  Form  G-14A 
illustrates  a  variable-rate  plan  with  a  10 
year  draw  period  followed  by  a  5-year 
repayment  period.  The  payments  are 
based  on  a  constant  fraction  of  the 
outstanding  balance  so  that 
independent  of  rate  changes,  payments 
will  vary  each  month.  Accordingly, 
payments  are  stated  as  a  range  in  the 
minimum  payment  example.  In  addition, 
one  payment  is  shown  each  year  in  the 
historical  example  and  the  fact  that 
payments  would  have  varied  each  year 
is  stated.  The  monthly  payment  in  die 
historical  example  is  the  first  payment 
that  would  have  been  due  each  year, 
based  on  the  rate  in  effect  for  that  year. 
(This  assumption  also  has  been  used  in 
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calculating  the  payments  in  Forms  G- 
14B  and  G-14C.)  The  calculations  for  the 
disclosures,  however,  are  done  using  the 
actual  payment  computation  formula. 

Form  G-14B  illustrates  a  significantly 
more  complicated  plan.  Three  payment 
options  are  available  to  the  consumer 
during  the  draw  period.  Two  of  these 
are  "interest-only"  options  and  one 
involves  the  payment  of  interest  and  a 
f.xed  portion  of  the  balance.  In  accord 
with  the  rules  set  forth  in  the  discussion 
of  payment  terms  under  9  226.5b(d)(5), 
the  form  uses  a  representative  example 
of  the  payment  options  within  the 
"interest-only"  category.  Thus  the 
minimum  payment  example,  the  "worst 
case"  example  and  the  historical 
example  are  based  on  the  monthly 
interest-only  payment  option.  This 
option,  as  well  as  the  fixed  portion  of 
the  balance  option,  are  both  illustrated 
in  the  same  historical  example. 

In  addition,  form  G-14B  illustrates  a 
plan  with  an  initially  discounted  rate. 
Accordingly,  the  first  rate  in  the 
historical  example  is  discounted  by  a 
representative  amount  and  the  initial 
payments  reflect  the  discount  Also,  a 
different  index  is  used  during  the 
repayment  period  from  that  used  during 
the  draw  period,  and  the  last  five  years 
of  the  historical  example  are  based  on 
the  second  index. 

Finally,  form  G-14B  illustrates  the 
optional  rule,  described  in  the 
discussion  of  9  226.5b(d)(4),  regarding 
the  disclosure  of  possible  creditor 
actions.  Rather  than  just  mentioning  the 
possibility  of  termination,  suspension  of 
advances  and  reduction  of  the  credit 
limit  and  indicating  that  more 
information  is  available,  the  form 
summarizes  the  provisions  of 
§§  226.5b(f)(2)  and  226.5b(f){3}(vi). 

Form  Ci-14C  illustrates  the  disclosures 
that  would  be  provided  by  a  creditor 
who  elected  to  provide  disclosures 
illustrating  the  repayment  phase  of  a 
line  at  the  inception  of  the  repayment 
phase  rather  than  including  them  in  the 
original  9  226.5b  disclosures  given  when 
the  plan  was  opened. 

(B)  Model  clauses.  The  Board  has 
included  a  number  of  model  clauses  in 
Appendix  G-15.  In  these  clauses, 
language  that  may  or  may  not  be 
applicable  is  enclosed  in  brackets. 
Alternative  phrases  are  enclosed  in 
brackets  and  separated  by  slashes. 
Alternative  clauses  are  separated  by  the 
italicized  word  "or." 

(5)  Tables  of  Certain  Index  Values 

To  assist  creditors  in  constructing 
histories  of  various  indices  used  in  their 
home  equity  plans,  the  Board  has 
prepared  tables  of  values  for  commonly 
used  indices  for  the  years  1974  through 


1989.  The  indices  chosen  represent  those 
most  frequently  requested  by 
comntenters.  January  values  are  shown 
from  1975  through  1989,  while  July 
values  are  shown  for  1974  through  1988 
(since  July  values  are  not  yet  available 
for  1989).  Earlier  years  in  which  index 
values  are  not  available  are  marked 
"n.a." 

Table  1  provides  the  values  for  United 
States  Treasury  securities  adjusted  to 
constant  maturities  of  1,  2,  3,  and  5 
years.  Weekly  average  values  are 
provided  as  of  the  first  week  ending  in 
January  and  in  July.  Table  2  provides  the 
January  and  July  monthly  average 
values  for  the  Cost  of  Funds  Ratio  to 
11th  Federal  Home  Loan  Bank  District 
Institutions.  Table  3  provides  the  values 
as  of  the  last  business  day  in  January 
and  July  for  the  prime  rate  as  published 
in  the  Wall  Street  Joumal's  Money  Rates 
table.  A  single  rate  is  shown  except  in 
cases  where  multiple  rates  were 
published.  (Where  a  range  of  values  are 
provided,  creditors  may  base  Iheir 
disclosures  on  the  high  or  low  value,  or 
an  average  depending  on  their  method 
of  figuring  the  rate.)  Creditors  need  not 
use  these  tables  in  constructing  their 
index  histories.  Moreover,  the  dates 
used  in  these  tables  were  selected 
merely  to  provide  index  values  at 
specific  points  within  each  year. 
Creditors  may  choose  to  use  the 
applicable  index  values  in  these  tables 
even  if  index  values  as  of  another  date 
are  used  in  their  home  equity  plans. 

Tabi^  1— Constant  Maturity  Yield  on 
United  States  Treasury  Securities 


Year 


1  Ymt 


2Yfl 


3  Year       5  Year 


Average  for  ivst  iweek  endirfg  in  Jamiary  (percenQ 


1975........ 

7.29 

n.a. 

7J3 

7.35 

1976 

6.18 

aa 

7.12 

7.5C 

1977 

5.02 

5.53 

5a3 

624 

1978 

703 

7.26 

7.40 

7.59 

1979 

10.51 

9.93 

9.58 

9.30 

1980 

12.02 

11.39 

10.75 

10.52 

1981 

13.86 

13.00 

12.81 

1254 

1962. 

13.68 

13.88 

14.09 

14.04 

1983 

8.62 

9J5 

965 

1O04 

1984 

1002 

10.77 

11.04 

11.50 

1985 

9.19 

1005 

10.58 

11.16 

1936 

7.63 

8.01 

8.25 

8.50 

1987 

597 

6.36 

6.54 

6.79 

1988.™... 

7.15 

7.82 

aoe 

8.38 

1989 

9.17 

9.28 

930 

9.26 

Average  lor  first  week'ertdirig  in  July  (percent) 


1974 

9.04 

n.a. 

8.46 

842 

1975 

692 

OS. 

7.58 

7.87 

1976 

6.46 

7.01 

7i7 

7.58 

1977 

5.72 

&07 

6.32 

6.68 

1978 

8.34 

8.45 

8.51 

SSO 

1979 

9.44 

8.97 

8.78 

S73 

1980 

8.51 

8.94 

9.15 

947 

1981 

14.94 

14.74 

1458 

14.2? 

1982 

14.41 

14.75 

14.81 

147S 

1983 

9.78 

10.29 

10.47 

1O80 

Tabl£  1— Constant  Maturity  Yieu)  on 
United  States  Treasury  Securi- 
ties—Continued 


Year 

1  Yew 

2  Yew 

1 1 

3  Year 

— 
5  YeM 

1984 

1985 

1986 

1987 

1988 

1217 
7.66 
636 
6.71 
7.52 

13.12 
859 
6.78 
7.45 
S04 

13J8 
898 
699 
7.72 
8.21 

13.67 
9.53 
7  21 
7.96 
8.46 

Tabl£  2— Average  Cost  of  Funds 
Ratio  to  IIth  FHLB  District  Insti- 
tutions 


Ye» 

January 
(percent) 

«p»wnD 

1974 

oa. 

n.a. 

fta. 

aa. 

na. 

8.76 
1045 
1195 
1046 
10.03 
10.22 

S77 

7.40 

7.62 

S13 

fta 

1975.. 
1976. 
1977.. 

- 

i»a. 

1978 

na. 

1979 „ 

1980.., -. -. 

na 
9  67 

1981.. 
1982-. 
1983.. 



1185 

1223 

968 

1984.. 

1071 

1985.. 
1986.. 



937 
820 

1987.. 
1988.. 

7.26 
7.59 

1989 

Table  3—  Prime  Rate  as  Published  in 
THE  Wall  Street  Journal 


Year 


January 
(paroani) 


(pGfCGTl) 


1974 

1075 

1975 _ 

9-85 

675 

6.25 

8 

11.S-1175 

15.25 

19.5-20 

■15  75 

11 

" 

10.5 

9.5 

75 

S75 

lOJi 

75 

1976 

7-726 

1977 

65-«.75 

1978   

9 

1979 „ 

1980 

1175 

1075-n 

1981 _ _ 

1982 

205 
15  5 

1983 

10.5 

1984 

13 

1985 

85 

1986 

8 

1987 

8.25 

1988 „ 

1989 -._ 

•  5 

(6)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  revisions  to 
Regulation  Z.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Ser\ices,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washingto.i. 
DC.  20551,  at  (202)  452-3245. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising:  Banks;  Banking; 
Consumer  protection;  Credit;  Federal 
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Reserve  System:  Finance;  Penalties: 
Rate  limitations;  Truth  in  lending. 

(7)  Text  of  Revisions 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  the  Board 
is  amending  Regulation  Z  (12  CFR  Part 
226)  as  folic  ws: 

PART  226-  -{AMENDED] 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Truth  in  Lending  Act.  15  U.S.C 
1604  and  sec.  2.  Pub.  L  No.  100-583. 102  Slai. 
2960:  sec.  1204(c),  Competitive  Equality 
Banking  Act,  Pub.  L  100-86. 101  Stat.  552. 

Subpart  A— General 

2.  Section  228.1  is  amended  by 
revising  paragraphs  (b)  and  (d)(2)  and 
adding  paragraph  (c](3]  to  read  as 
follows: 

§  226.1— AuttMrity,  PurpoM.  Cov«rag«, 
Organization,  EnfofC«wnt  and  UabWty. 

•  *        •        •        * 

(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  informed 
use  of  consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost. 

*  *  *  In  addition,  the  regulation 
requires  a  maximum  interest  rate  to  be 
stated  in  variable-rate  contracts  secured 
by  the  consumer's  dwelling,  and 
imposes  limitations  on  home  equity 
plans  that  are  subject  to  the 
requirements  of  S  226.5b.  The  regulation 
does  not  govern  charges  for  consumer 
credit. 

(c)  Coverage.  *  *  * 

(3)  In  addition,  certain  requirements  of 
S  226.5b  apply  to  persons  who  are  not 
creditors  but  who  provide  applications 
for  home  equity  plans  to  consumers. 

(d)  Organization.  *  •  • 

(2)  Subpart  B  contains  the  rules  for 
open-end  credit.  It  requires  that  initial 
disclosures  and  periodic  statements  be 
provided,  as  well  as  additional 
disclosures  for  credit  and  charge  card 
applications  and  solicitations  and  for 
home  equity  plans  subject  to  the 
requirements  of  SS  22e.5a  and  22e.5b, 
respectively. 


Subpart  B— OpervEnd  Credit 

3.  Section  226.5  is  amended  by 
revising  footnote  8  to  read  as  follows: 

*  The  disclosures  required  under  |  22e.Sa 
for  credit  and  charge  card  applications  and 
■olicitations,  the  home  equity  disclosures 
required  under  i  226.5b(d).  the  alternative 
summary  billing  rights  statement  provided  for 
in  I  226.9ta)(2).  the  credit  and  charge  card 
renewal  disclosures  required  under  \  226.9(e). 
and  the  disclosures  made  under  \  226.10(b) 


atraut  payment  requirements  need  not  be  in  a 
form  that  the  consumer  can  keep. 

3a.  Section  226.5  is  further  amended 
by  adding  paragraphs  (a)(4]  and  (b)(4)  to 
read  as  follows: 

S  226.5 — Q«n*ral  dtsdosur*  requirciiMnts. 
[a)  Form  of  disclosures.  *  *  * 
(4)  For  rules  governing  the  form  of 

disclosures  for  home  equity  plans,  see 

9  228.5b(a). 
[h)  Time  of  disclosures.  •  *  • 
(4)  Home  equity  plans.  Disclosures  for 

home  equity  plans  shall  be  made  in 

accordance  with  the  timing 

requirements  of  §  226.5b(b). 

*  •        •        •        • 

4.  Section  226.5a  is  amended  by 
revising  paragraph  (a)(3]  to  read  as 
follows: 

S  226.5«   Credit  and  charge  card 
application*  and  solicitations. 

(a)  •  *  * 

(3)  Exceptions.  This  section  does  not 
apply  to  home  equity  plans  accessible 
by  a  credit  or  charge  card  that  are 

subject  to  the  requirements  of  S  226.5b; 

•  *        *        •        * 

5.  A  new  S  226.5b  is  added  to  read  as 
follows: 

S  226.5b    Raquiramants  for  home  equity 
plans. 

The  requirements  of  this  section  apply 
to  open-end  credit  plans  secured  by  the 
consumer's  dwelling.  For  purposes  of 
this  section,  an  annual  percentage  rate 
is  the  annual  percentage  rate 
corresponding  to  the  periodic  rate  as 
determined  under  S  226.14(b). 

(a)  Form  of  disclosures— (1)  General. 
The  disclosures  required  by  paragraph 
(d)  of  this  section  shall  be  made  clearly 
and  conspicuously  and  shall  be  grouped 
together  and  segregated  from  all 
unrelated  information.  The  disclosures 
may  be  provided  on  the  application  form 
or  on  a  separate  form.  The  disclosure 
described  in  paragraph  (d)(4)(iii),  the 
itemization  of  third-party  fees  described 
in  paragraph  (dj(8),  and  the  variable- 
rate  information  described  in  paragraph 
(d)(12)  of  this  section  may  be  provided 
separately  from  the  other  required 
disclosures. 

(2)  Precedence  of  certain  disclosures. 
The  disclosures  described  in  paragraph 
(d)(1)  through  (4)(ii)  of  this  section  shall 
precede  the  other  required  disclosures. 

(b)  Time  of  disclosures.  The 
disclosures  and  brochure  required  by 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  provided  at  the  time  an 
application  is  provided  to  the 
consumer.'* 


(c)  Duties  of  third  parties.  Persons 
other  than  the  creditor  who  provide 
applications  to  consumers  for  home 
equity  plans  must  provide  the  brochure 
required  under  paragraph  (e)  of  this 
section  at  the  time  an  application  is 
provided.  If  such  persons  have  the 
disclosures  required  under  paragraph  (d) 
of  this  section  for  a  creditor's  home 
equity  plan,  they  also  shall  provide  the 
disclosures  at  such  time."^ 

(d)  Content  of  disclosures.  The 
creditor  shall  provide  the  following 
disclosures,  as  applicable: 

(1)  Retention  of  information.  A 
statement  that  the  consumer  should 
make  or  otherwise  retain  a  copy  of  the 
disclosures. 

(2)  Conditions  for  disclosed  terms,  (i) 
A  statement  of  the  time  by  which  the 
consumer  must  submit  an  application  to 
obtain  specific  terms  disclosed  and  an 
identification  of  any  disclosed  term  that 
is  subject  to  change  prior  to  opening  the 
plan. 

(ii)  A  statement  that,  if  a  disclosed 
term  changes  (other  than  a  change  due 
to  fluctuations  in  the  index  in  a  variable- 
rate  plan)  prior  to  opening  the  plan  and 
the  consumer  therefore  elects  not  to 
open  the  plan,  the  consumer  may 
receive  a  refund  of  all  fees  paid  in 
connection  with  the  application. 

(3)  Security  interest  and  risk  to  home. 
A  statement  that  the  creditor  will 
acquire  a  security  interest  in  the 
consumer's  dwelling  and  that  loss  of  the 
dwelling  may  occur  in  the  event  of 
default. 

(4)  Possible  actions  by  creditor,  (i)  A 
statement  that,  under  certain  conditions, 
the  creditor  may  terminate  the  plan  and 
require  payment  of  the  outstanding 
balance  in  full  in  a  single  payment  and 
impose  fees  upon  termination;  prohibit 
additional  extensions  of  credit  or  reduce 
the  credit  limit;  and,  as  specified  in  the 
initial  agreement,  implement  certain 
changes  in  the  plan. 

(ii)  A  statement  that  the  consumer 
may  receive,  upon  request,  information 
about  the  conditions  under  which  such 
actions  may  occur. 

(iii)  In  lieu  of  the  disclosure  required 
under  paragraph  (d)(4](ii)  of  this  section, 
a  statement  of  such  conditions. 

(5)  Payment  terms.  The  payment 
terms  of  the  plan,  including: 

(i)  The  length  of  the  draw  period  and 
any  repayment  period. 

(ii)  An  explanation  of  how  the 
minimum  periodic  payment  will  be 


'*  The  disclosure*  and  the  brochure  may  l>e 
delivered  or  placed  i .  the  mail  not  later  than  three 


busineu  days  rollowins  receipt  of  a  consumer's 
application  in  the  case  of  applications  contained  in 
magazines  or  other  publications,  or  when  the 
application  is  received  by  telephone  or  through  an 
intermediary  agent  or  broker. 
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determined  and  the  timing  of  the 
payments.  If  paying  only  the  minimum 
periodic  payments  may  not  repay  any  of 
the  principal  or  may  repay  less  than  the 
outstanding  balance,  a  statement  of  this 
fact,  as  well  as  a  statement  that  a 
balloon  payment  may  result.'* 

(iii)  An  example,  based  on  a  $10,000 
outstanding  balance  and  a  recent  annual 
percentage  rate,'*  showing  the 
minimum  periodic  payment,  any  balloon 
payment,  and  the  time  it  would  take  to 
repay  the  $10,000  outstanding  balance  if 
the  consumer  made  only  those  payments 
and  obtained  no  additional  extensions 
of  credit. 

If  different  pajTnent  terms  may  apply 
to  the  draw  and  any  repayment  period, 
or  if  different  payment  terms  may  apply 
within  either  period,  the  disclosures 
shall  reflect  the  different  payment  terms. 

(6)  Annual  percentage  rate.  For  fixed- 
rate  plans,  a  recent  annual  percentage 
rate"^  imposed  under  the  plan  and  a 
statement  that  the  rate  does  not  include 
costs  other  than  interest. 

(7)  Fees  imposed  by  creditor.  An 
itemization  of  any  fees  imposed  by  the 
creditor  to  open,  use,  or  maintain  the 
plan,  stated  as  a  dollar  amount  or 
percentage,  and  when  such  fees  are 
payable. 

(8)  Fees  imposed  by  third  parties  to 
open  a  plan.  A  good  faith  estimate, 
stated  as  a  single  dollar  amount  or 
range,  of  any  fees  that  may  be  imposed 
by  persons  other  than  the  creditor  to 
open  the  plan,  as  well  as  a  statement 
that  the  consumer  may  receive,  upon 
request,  a  good  faith  itemization  of  such 
fees.  In  lieu  of  the  statement,  the 
itemization  of  such  fees  may  be 
provided. 

(9)  Negative  amortization.  A 
statement  that  negative  amortization 
may  occur  and  that  negative 
amortization  increases  the  principal 
balance  and  reduces  the  consumer's 
equity  in  the  dwelling. 

(10)  Transaction  requirements.  Any 
limitations  on  the  number  of  extensions 
of  credit  and  the  amount  of  credit  that 
may  be  obtained  during  any  time  period, 
as  well  as  any  minimum  outstanding 
balance  and  minimum  draw 


'*A  balloon  payment  results  if  paying  the 
minimum  periodic  payments  does  not  fully  amortize 
the  outstanding  balance  by  a  speciHed  date  or  time, 
and  the  consumer  must  repay  the  entire  outstanding 
balance  at  such  time. 

"''For  fixed-rate  plans,  a  recmt  annual  percentage 
rate  is  •  rate  that  has  been  in  effect  under  the  plan 
within  the  twelve  months  preceding  the  dale  the 
disclosures  are  pMvided  to  the  consumer.  For 
variable-rate  plans,  a  recent  annual  percentage  rate 
is  the  most  recent  rate  provided  in  the  historical 
example  descrit>ed  in  paragraph  |d)(12)(xi)  of  this 
section  or  a  rate  that  has  been  in  effect  under  the 
plan  since  the  date  of  the  most  recent  rate  in  the 
table. 


requirements,  stated  as  dollar  amounts 
or  percentages. 

(11)  Tax  implications.  A  statement 
that  the  consumer  should  consult  a  tax 
advisor  regarding  the  deductibility  of 
interest  and  charges  under  the  plan. 

(12)  Disclosures  for  variable-rate 
plans.  For  a  plan  in  which  the  annual 
percentage  rate  is  variable,  the 
following  disclosures,  as  applicable: 

(i)  The  fact  that  the  aimual  percentage 
rate,  payment,  or  term  may  change  due 
to  the  variable-rate  feature. 

(ii)  A  statement  that  the  annual 
percentage  rate  does  not  include  costs 
other  than  interest 

(iii)  The  index  used  in  making  rate 
adjustments  and  a  source  of  information 
about  the  index. 

(iv)  An  explanation  of  how  the  annual 
percentage  rate  will  be  determined, 
including  an  explanation  of  how  the 
index  is  adjusted,  such  as  by  the 
addition  of  a  margin. 

(v)  A  statement  that  the  consumer 
should  ask  about  the  current  index 
value,  margin,  discount  or  premium,  and 
annual  percentage  rate. 

(vi)  A  statement  that  the  initial  annual 
percentage  rate  is  not  based  on  the 
index  and  margin  used  to  make  later 
rate  adjustments,  and  the  period  of  time 
such  initial  rate  will  be  in  effect. 

(vii)  The  frequency  of  changes  in  the 
annual  percentage  rate. 

(viii)  Any  rules  relating  to  changes  in 
the  index  value  and  the  annual 
percentage  rate  and  resulting  changes  in 
the  payment  amount,  including,  for 
exarnple,  an  explanation  of  payment 
limitations  and  rate  carryover. 

(ix)  A  statement  of  any  annual  or 
more  frequent  periodic  hmitations  on 
changes  in  the  annual  percentage  rate 
(or  a  statement  that  no  annual  limitation 
exists),  as  well  as  a  statement  of  the 
maximum  annual  percentage  rate  that 
may  be  imposed  under  each  payment 
option. 

(x)  The  minimum  periodic  payment 
required  when  the  maximiun  annual 
percentage  rate  for  each  payment  option 
is  in  effect  for  a  $10,000  outstanding 
balance,  and  a  statement  of  the  earliest 
date  or  time  the  maximum  rate  may  be 
imposed. 

(xi)  An  historical  example,  based  on  a 
$10,000  extension  of  credit,  illustrating 
how  annual  percentage  rates  and 
payments  would  have  been  affected  by 
index  value  changes  implemented 
according  to  the  terms  of  the  plan.  The 
historical  example  shall  be  based  on  the 
most  recent  15  years  of  index  values 
(selected  for  the  same  time  period  each 
year)  and  shall  reflect  all  significant 
plan  terms,  such  as  negative 
amortization,  rate  carryover,  rate 


discounts,  and  rate  and  payment 
limitations,  that  would  have  been 
affected  by  the  index  movement  during 
the  period. 

(xii)  A  statement  that  rate  information 
will  be  provided  on  or  with  each 
periodic  statement 

(e)  Brochure.  The  home  equity 
brochure  published  by  the  Board  or  a 
suitable  substitute  shall  be  provided. 

(f)  Limitations  on  home  equity  plans. 
No  creditor  may,  by  contract  or 
otherwise: 

(1)  Change  the  annual  percentage  rate 
imless: 

(i)  Such  change  is  based  on  an  index 
that  is  not  under  the  creditor's  control; 
and 

(ii)  Such  index  is  available  to  the 
general  public. 

(2)  Terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term 
unless: 

(i)  There  is  fraud  or  material 
misrepresentation  by  the  consumer  in 
connection  with  the  plan; 

(ii)  The  consumer  fails  to  meet  the 
repayment  terms  of  the  agreement  for 
any  outstanding  balance;  or 

(iii)  Any  action  or  inaction  by  the 
consumer  adversely  affects  the 
creditor's  security  for  the  plan,  or  any 
right  of  the  creditor  in  such  security. 

(3)  Change  any  term,  except  that  a 
creditor  may: 

(i)  Provide  in  the  initial  agreement 
that  specified  changes  will  occur  if  a 
specific  event  takes  place  (for  example, 
that  the  annual  percentage  rate  will 
increase  a  specified  amount  if  the 
consumer  leaves  the  creditor's 
employment). 

(ii)  Change  the  index  and  margin  used 
under  the  plan  if  the  original  index  is  no 
longer  available,  the  new  index  has  an 
historical  movement  substantially 
similar  to  that  of  the  original  index,  and 
the  new  index  and  margin  would  have 
resulted  in  an  annual  percentage  rate 
substantially  similar  to  the  rate  in  effect 
at  the  time  die  original  index  became 
unavailable. 

(iii)  Make  a  specified  change  if  the 
^consumer  specifically  agrees  to  it  in 
writing  at  that  time. 

(iv)  Make  a  change  that  will 
unequivocally  benefit  the  consumer 
throughout  the  remainder  of  the  plan. 

(v)  Make  an  insignificant  change  to 
terms. 

(vi)  Prohibit  additional  extensions  of 
credit  or  reduce  the  credit  limit 
applicable  to  an  agreement  during  any 
period  in  which: 

(A)  The  value  of  the  dwelling  that 
secures  the  plan  declines  significantly 
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below  the  dwelling's  appraised  value  for 
purposes  of  the  plan; 

(B)  The  creditor  reasonably  believes 
that  the  consumer  will  be  unable  to 
fuinil  the  repayment  obligations  under 
the  plan  because  of  a  material  change  in 
the  consumer's  Hnancial  circumstances; 

(C)  The  consumer  is  in  default  of  any 
material  obligation  under  the  agreement; 

(D)  The  creditor  is  precluded  by 
government  action  from  imposing  the 
annual  percentage  rate  provided  for  in 
the  agreement; 

(E)  The  priority  of  the  creditor's 
security  interest  is  adversely  affected  by 
government  action  to  the  extent  that  the 
value  of  the  security  interest  is  less  than 
120  percent  of  the  credit  line; 

,  (F)  The  creditor  is  notifled  by  its 
regulatory  agency  that  continued 
advances  constitute  an  unsafe  and 
unsound  practice;  or 

(C)  The  maximum  anuudi  percentage 
rate  is  reached. 

(g)  Refund  of  fees.  A  creditor  shall 
refund  all  fees  paid  by  the  consumer  to 
anyone  in  connection  with  an 
application  if  any  term  required  to  be 
disclosed  under  paragraph  (d)  of  this 
section  changes  (other  than  a  change 
due  to  fluctuations  in  the  index  in  a 
variable-rate  plan)  before  the  plan  is 
opened  and,  as  a  result,  the  consumer 
elects  not  to  open  the  plan. 

(h)  Imposition  of  nonrefundable  fees. 
Neither  a  creditor  nor  any  other  person 
may  impose  a  nonrefundable  fee  in 
connection  with  an  application  until 
three  business  days  after  the  consumer 
receives  the  disclosures  and  brochure 
required  under  this  section.  '*^ 

•  •        •        •        * 

6.  Section  226.6  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

12264    Mtial  (Ntdoeure  statement 

•  •        •        *        • 

(e)  Home  equity  plan  information.  The 
following  disclosures  described  in 
I  226.5b(d).  as  applicable: 

(1)  A  statement  of  the  conditions 
under  which  the  creditor  may  talce 
certain  action,  as  described  in 

i  22e.5b(d)(4)(i).  such  as  terminating  the 
plan  or  changing  the  terms. 

(2)  The  payment  information 
described  in  |  226.5b(d)(5)  (i)  and  (ii)  for 
both  the  draw  period  and  any 
repayment  period. 

(3)  A  statement  that  negative 
amortization  may  occur  as  described  in 
I  226.5b(d)(9). 


***  If  Ihe  diicloture*  and  brochure  are  mailed  (o 
the  consumer.  Ihe  coiuumer  la  considered  lo  have 
received  Ihem  three  business  days  after  they  are 
mailed. 


(4)  A  Statement  of  any  transaction 
requirements  as  described  in 

S  22e.5b(d)(10). 

(5)  A  statement  regarding  the  tax 
implications  as  described  in 

§  22e.5b(d)(ll). 

(6)  A  statement  that  the  annual 
percentage  rate  imposed  under  the  plan 
does  not  include  costs  other  than 
interest  as  described  in  S9  226.5b(d)(6) 
and  226.5b(d)(12)(ii). 

(7)  The  variable-rate  disclosures 
described  in  {  226.5b(d)(12]  (viii).  (x), 
(xi).  and  (xii).  as  well  as  the  disclosure 
described  in  fi  226.5b(d)(5)(iii].  unless 
the  disclosures  provided  with  the 
application  were  in  a  form  the  consumer 
could  keep  and  included  a 
representative  payment  example  for  the 
category  of  payment  option  chosen  by 

the  consumer. 

•  •        •        •        * 

7.  Section  226.9  is  amended  by  adding 
paragraph  (c)(3)  to  read  as  follows: 

S  226.9    SulMequent  disclosure 
requirements. 

•  •        •        •        • 

(c)  Change  in  terms. 

•  *        •        *        « 

(3)  Notice  for  home  equity  plans.  If  a 
creditor  prohibits  additional  extensions 
of  credit  or  reduces  the  credit  limit 
applicable  to  a  home  equity  plan 
pursuant  to  9  226.5b(f)(3)(vi).  the 
creditor  shall  mail  or  deliver  written 
notice  of  the  action  to  each  consumer 
who  will  be  affected.  The  notice  must  be 
provided  not  later  than  three  business 
days  after  the  action  is  taken  and  shall 
contain  specific  reasons  for  the  action.  If 
the  creditor  requires  the  consumer  to 
request  reinstatement  of  credit 
privileges,  the  notice  also  shall  state 
that  fact. 

•  *        *        *        • 

6.  Section  226.14  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

(226.14    Detannlnatlon  of  annual 
percentage  rate. 

•  •        •        •        • 

(b)  Annual  percentage  rate  for 
sections  226.5a  and  226.5b  disclosures, 
for  initial  disclosures  and  for 
advertising  purposes.  Where  one  or 
more  periodic  rates  may  be  used  to 
compute  the  finance  charge,  the  annual 
percentage  rate(s)  to  be  disclosed  for 
purposes  of  S9  226.5a,  226.5b.  226.6,  and 
226.16  shall  be  computed  by  multiplying 
each  periodic  rate  by  the  number  of 
periods  in  a  year. 

•  *        *        •        • 

9.  Section  226.15  is  amended  by 
revising  footnote  36  to  read  as  follows: 


S  226.15    RIgM  of  resdssloa 

(a)  •  *  * 
(3)  *  *  *  »• 

10.  Section  226.16  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

9226.16    Advertising. 

*        •        •        •        * 

(d)  Additional  requirements  for  home 
equity  plans — (1)  Advertisement  of 
terms  that  require  additional 
disclosures.  If  any  of  the  terms  required 
to  be  disclosed  under  9  226.6(a)  or  (b)  or 
the  payment  terms  of  the  plan  are  set 
forth,  affirmatively  or  negatively,  in  an 
advertisement  for  a  home  equity  plan 
subject  to  the  requirements  of  9  226.5b. 
the  advertisement  also  shall  clearly  and 
conspicuously  set  forth  the  following: 

(i)  Any  loan  fee  that  is  a  percentage  of 
the  credit  limit  under  the  plan  and  an 
estimate  of  any  other  fees  imposed  for 
opening  the  plan,  stated  as  a  single 
dollar  amount  or  a  reasonable  range. 

(ii)  Any  periodic  rate  used  to  compute 
the  finance  charge,  expressed  as  an 
annual  percentage  rate  as  determined 
under  section  9  226.14(b). 

(iii)  The  maximum  annual  percentage 
rate  that  may  be  imposed  in  a  variable- 
rate  plan. 

(2)  Discounted  and  premium  rates.  If 
an  advertisement  states  an  initial 
annual  percentage  rate  that  is  not  based 
on  the  index  and  margin  used  to  make 
later  rate  adjustments  in  a  variable-rate 
plan,  the  advertisement  also  shall  state 
the  period  of  time  such  rate  will  be  in 
effect,  and.  with  equal  prominence  to 
the  initial  rate,  a  reasonably  current 
annual  percentage  rate  that  would  have 
been  in  effect  using  the  index  and 
margin. 

(3)  Balloon  payment.  If  an 
advertisement  contains  a  statement 
about  any  minimum  periodic  payment, 
the  advertisement  also  shall  state,  if 
applicable,  that  a  balloon  payment  may 
result.'* 

(4)  Tax  implications.  An 
advertisement  that  states  that  any 
interest  expense  incurred  under  the 
home  equity  plan  is  or  may  be  tax 
deductible  may  not  be  misleading  in  this 
regard. 

(5)  Misleading  terms.  An 
advertisement  may  not  refer  to  a  home 


"  The  term  "material  disclosures"  means  the 
information  that  must  t>e  provided  to  satisfy  Ihe 
requirements  in  section  226.6  with  regard  to  the 
method  of  determining  the  finance  charge  and  Ihe 
balance  upon  which  a  finance  charge  will  be 
imposed,  the  annual  percentage  rale,  the  amount  or 
method  of  determining  Ihe  amount  of  any 
membership  or  participation  fee  that  may  be 
imposed  as  part  of  Ihe  plan,  and  the  payment 
information  described  in  i226.Sb(d)(5)|i|  vnd  (ii) 
that  is  required  under  )  22e.6(e)(2|. 
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equity  plan  as  "free  money"  or  contain  a 
similarly  misleading  term. 

*****  * 

11.  Appendix  G  is  amended  by  adding 
model  forms  and  clauses  G-14A,  G-14B, 

G-14C.  and  G-15  to  read  as  follows: 

# 

APPENDIX  G— Open-End  Model  Forms 
and  Clauses 

***** 

G-14A  Home  Equity  Sampte 
G-14B  Home  Equity  Sample 
G-14C    Home  Equity  Sample  (Repayment 

phase  disclosed  later) 
G-15    Home  Equity  Model  Clauses 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  )une  1. 1989. 

William  W.  Wiles, 

Secretary  of  the  Board. 
Bimng  Code  6210-Ol-M 


24690 
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G-14A  —  Home  Equity  Sample 


IMPORTANT  TERMS 
of  our 
HOME  EQUITY  LINE  OF  CREDIT 


Ttus  disclosure  contains  important  information  about  our 
Home  Equity  Line  of  Credit  You  should  read  it  carefully 
and  keep  a  copy  (or  your  records. 

Availability  of  Tenns:  To  obtain  the  terms  descrft)ed 
below,  you  must  submit  your  application  before  January 
1.1990. 

If  these  tenns  change  (other  than  the  annual  percentage 
rate)  and  you  decide,  as  a  result,  not  to  enter  into  an 
agreemertt  with  us.  you  are  entitled  to  a  refund  of  any 
fees  that  you  have  paid  to  us  or  anyorie  else  in  connec- 
tion with  your  application. 

Security  Interest:  We  will  take  a  mortgage  on  your 
home.  You  could  lose  your  home  if  you  do  not  meet  the 
obligations  In  your  agreement  with  us. 

Possible  Actions:  Under  certain  circumstances,  we 
can  (t)  terminate  your  line,  require  you  to  pay  us  the 
entire  outstanding  balance  in  one  payment,  and  charge 
you  certain  fees:  (2)  refuse  to  make  additional  exten- 
sions of  credit;  and  (3)  reduce  your  credit  limit. 

If  you  ask,  we  will  give  you  more  specific  intormation 
corK:eming  wtien  we  can  take  these  actions. 

Minimum  Payment  Requirements:  You  can  obtain 
advances  of  credit  for  10  years  (the  "draw  period"). 
During  the  draw  period,  payments  will  be  due  nrxxithly. 
Your  minimum  monthly  payment  will  equal  the  greater  of 
$100  or  1/360th  of  the  outstanding  balance  plus  the 
finance  charges  that  have  aocmed  on  the  outstanding 
balance. 

After  the  draw  period  ends,  you  will  no  longer  be  able  to 
obtain  credK  advances  and  must  pay  the  outstanding 
balance  over  5  years  (the  "repayment  period").  During 
the  repaynient  period,  payments  will  be  due  monthly. 
Your  minimum  nfMxithly  payment  will  equal  1/60th  of  the 
balance  that  was  outstanding  at  the  end  of  the  draw 
penod  plus  the  finance  charges  that  have  accrued  on  the 
remaining  balance. 

Minimum  Payment  Example:  If  you  made  only  the 
minimum  monthly  payments  and  took  no  other  credit 
advances,  it  would  take  15  years  to  pay  off  a  credit 
advance  of  $10,000  at  an  ANNUAL  PERCENTAGE 
RATE  of  12%.  During  that  period,  you  would  make  120 


monthly  payments  varying  between  $127.78  and  $100.00 
followed  by  60  monthly  paymerts  varying  between  $187.06 
and  $118.08. 

Fees  and  Charges:  To  open  and  maintain  a  line  of 
credit,  you  must  pay  the  folk>wing  fees  to  us: 

■  Application  fee:  $150  (due  at  application) 

■  Points:  1%  of  credit  limit  (due  wtien  account  opened) 

■  Annual  maintenance  fee:  $75  (due  each  year) 

You  also  must  pay  certain  fees  to  third  parties  to  open  a 
line.  These  fees  generally  total  between  $500  and  $900. 
If  you  ask,  we  will  give  you  an  itemization  of  the  fees  you 
will  have  to  pay  to  third  parties. 

Minimum  Draw  and  Balance  Requirements:  The 
minimum  credit  advance  you  can  receive  is  $500.  You 
must  maintain  an  outstanding  balance  of  at  least  $100. 

Tax  Deductibility:  You  shoukf  consult  a  tax  advisor 
regarding  the  deductibility  of  interest  and  charges  for  the 
line. 

Variable-Rate  Information:  The  line  has  a  variable- 
rate  feature,  and  the  annual  percentage  rate  (corre- 
sporxjing  to  the  periodk;  rate)  and  the  minimum  payment 
can  ctiange  as  a  result. 

The  annual  percentage  rate  includes  only  interest  and 
not  other  costs. 

The  annual  percentage  rate  is  based  on  the  value  of  an 
irxlex.  The  index  is  the  nx>nthly  average  prime  rate 
charged  by  banks  and  is  published  in  the  Federal  Re- 
serve Bulletin.  To  determine  the  annual  percentage  rate 
that  will  apply  to  your  line,  we  add  a  margin  to  the  value 
of  the  index. 

Ask  us  for  the  current  index  value,  margin  and  annual 
percentage  rate.  After  you  open  a  credit  line,  rate  infor- 
mation will  be  provided  on  periodic  statements  that  we 
will  servj  you. 

Rate  Changes:  The  annual  percentage  rate  can  change 
each  month.  The  maximum  ANNUAL  PERCENTAGE 
RATE  that  can  apply  is  1 8%.  Except  for  this  1 8%  "cap. " 
there  is  no  limit  on  the  amount  by  which  the  rate  can 
change  during  any  one-year  perKxJ 
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Maximum  Rate  and  Payment  Examples:  If  you  had  an 
outstanding  balance  of  $1 0,000  during  the  draw  period, 
the  minimum  monthly  payment  at  the  maximum  AN- 
NUAL PERCENTAGE  RATE  of  1 8%  wouW  be  $1 77.78. 
This  annual  percentage  rate  cou  Id  be  reached  during  the 
first  month  of  the  draw  period. 


If  you  had  an  outstanding  t>alance  of  $10,000  at  the 
beginning  of  the  repayment  period,  the  minimum  nxxithly 
payment  at  the  maximum  ANNUAL  PERCENTAGE 
RATE  of  1 8%  woukJ  be  $31 6.67.  Thisannual  percentage 
rate  could  be  reached  during  the  first  month  of  the 
repayment  period. 


Historical  Example:  The  foltowing  table  shows  how  the  annual  percentage  rate  and  the  minimum  monthly  payments 
lor  a  single  $1 0.000  credit  advance  would  have  changed  based  on  changes  in  the  index  over  the  past  1 5  years.  The 
index  values  are  from  September  of  each  year.  While  only  one  payment  amount  per  year  is  shown,  payments  wouW 
have  varied  during  each  year. 

The  table  assumes  that  no  additional  credit  advances  were  taken,  that  only  the  minimum  payrT>ents  were  made  each 
month,  and  that  the  rate  remained  constant  during  each  year,  it  does  not  necessarily  indicate  bow  the  index  or  your 
payments  will  change  in  the  fcjture. 
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ANNUAL 

Minimum 

Year 

Index 

Margin 

» 

PERCENTAGE  RATE 

Monthly  Payment 

i%) 

(%) 

1974 

12.00 

2 

14.00 

144.44 

1975 

7.88 

2 

9.88 

106.50 

1976 

7.00 

2 

9.00 

100.00 

1977 

7.13 

2 

9.13 

100.00 

1978 

9.41 

2 

Draw  Period            11.41 

105.47 

1979 

12.90 

2 

14.90 

126.16 

1980 

12.23 

2 

14.23 

117.53 

1961 

20.08 

2 

18.00** 

138.07 

1982 

13.50 

2 

15.50 

117.89 

1983 

11.00 

2 

13.00 

100.00 

1984 

12.97 

2 

—           14.97 

203.81 

1985 

9.50 

2 

11.50 

170.18 

1986 

7.50 

2 

Repayrnent 

Period       9.50 

149.78 

198t 

8.70 

2 

10.70 

141.50 

1988 

10.00 

2 

12.00 

130.55 

•  This  is  a  margin  we  have  used  recently. 

•*  This  rate  reflects  the  18%  rate  cap. 
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G-14B  -  Home  Equity  Sample 


IMPORTANT  TERMS 

of  our 

HOME  EQUITY  LINE  OF  CREDIT 


This  disclosure  contains  important  information  about  our 
Home  Equity  Line  of  Credit.  You  should  read  it  carefully 
and  keep  a  copy  for  your  records. 

Availability  of  Terms:  Allofthetennsdescnbedbelow 
are  sut)ject  to  change. 

Ifthesetermschange  (otherthan  the  annual  percentage 
rate)  and  you  decide,  as  a  result,  not  to  enter  into  an 
agreement  with  us.  you  are  entitled  to  a  refund  of  any 
fees  you  paid  to  us  or  anyone  else  in  connection  with 
your  application. 

Security  Interest:  We  will  take  a  mortgage  on  your 
home.  You  coukJ  lose  your  home  if  you  do  not  meet  the 
obligations  in  your  agreemertf  with  us. 

Possble  Actions:  We  can  terminate  your  line,  require 
you  to  pay  us  the  entire  outstanding  balance  in  one 
payment,  and  charge  you  certain  fees  if: 

-  You  engage  in  fraud  or  material  misrepresentation 
in  connection  with  the  line. 

•  You  do  not  meet  the  repayment  terms. 

•  Your  action  or  inaction  adversely  affects  the  collat- 
eral or  our  rights  in  the  collateral. 

We  can  refcjse  to  make  additional  extensions  of  credit  or 
reduce  your  credK  limit  if: 

•  The  value  of  the  dwelling  securing  the  line  declines 
significantly  bek>w  its  appraised  value  for  purposes  of 
the  line. 

■  We  reasonably  t)elieve  you  will  not  be  at^  to  meet 
the  repayment  requirements  due  to  a  material  change  in 
your  financial  circumstances. 

■  You  are  in  default  of  a  material  obligation  in  the 
agreement. 

•  Government  action  prevents  us  from  imposing  the 
annual  percentage  rate  provided  for  or  impairs  our  se- 
curity interest  such  that  the  value  o(  the  interest  is  less 
than  120  percent  ol  the  credit  line. 


•  A  regulatory  agency  lias  notified  us  that  continued 
advances  wouW  constitute  an  unsafe  and  unsound  prac- 
tice. 

•  The  maximum  annual  percentage  rate  is  reached. 

The  nitial  agreement  pennits  us  to  make  certain  changes 
to  the  tenns  of  the  agreement  at  specified  times  or  upon 
the  occurrence  ol  specified  events. 

Minimum  Payment  Requirements:  You  can  obtain 
advances  of  credit  for  1 0  years  (the  "draw  period").  You 
can  choose  one  of  three  payment  options  tor  the  draw 
period: 

•  MontNy  interest-only  payments.  Under  this  option, 
your  payments  will  be  due  monthly  and  will  equal  the 
finance  charges  that  aocnjed  on  the  outstanding  bal- 
ance during  the  preceding  month. 

•  Quarterly  interest-only  payments.  Under  this  op- 
tion, your  payments  will  be  due  quarterty  and  will  equal 
the  finance  charges  that  aocnied  on  the  outstanding 
balance  during  the  preceding  quarter. 

•  2%ofthebalance.  Underthis option. yourpayments 
will  be  due  monthly  and  will  equal  2%  of  the  outstanding 
balance  on  your  line  plus  finance  charges  that  accnjed 
on  (he  outstanding  balance  during  the  preceding  month. 

Ihe  payment  determined  under  any  option  is  less  than 
1^50.  the  minimum  payment  will  equal  $50  or  the  out- 
balance on  your  line,  whichever  is  less. 

Under  bothihe  monthly  and  quarterly  interest-only  payment 
options,  tl^  minimum  payment  will  not  reduce  the  prin- 
cipal that  is  outstanding  on  your  line. 

After  the  draw  period  ends,  you  will  no  tonger  be  able  to 
obtain  credit  advances  and  must  repay  the  outstanding 
balance  (the  "repayment  period").  The  length  of  the 
repayment  period  will  depend  on  the  balance  outstand- 
ing at  the  beginning  of  it.  During  the  repayment  period, 
payments  will  be  due  monthly  and  will  equal  3%  of  the 
outstanding  balance  on  your  line  plus  finance  charges 
that  accmed  on  the  outstanding  balance  or  $50.  which- 
ever is  greater. 
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Minimum  Payment  Examples:  If  you  took  a  single 
$10,000  advance  and  the  ANNUAL  PERCENTAGE 
RATE  was  9  52%: 

■  Under  the  monthly  interest-only  payment  option,  it 
wouW  take  1 8  years  and  1  month  to  pay  oft  the  advance 
if  you  made  only  the  minimum  payments  During  that 
period,  you  wouW  make  120  payrnents  of  $79.33,  lol- 
towed  by  96  payrr)ents  varying  between  $379.33  and 
$50  and  one  final  payment  of  $10.75. 

•  Under  the  2%  of  the  balance  payment  option,  it 
wouU  take  1 0  years  and  8  months  to  payoff  the  advance 
if  you  made  only  the  minimum  payments.  During  that 
period,  you  woukj  make  1 20  paymertis  varying  between 
$279.33  and  $50.  foltowed  t>y  7  payments  of  $50  and or)e 
final  payment  of  $21 .53. 

Fees  and  Charges:  To  open  and  maintain  a  line  of 
credit,  you  must  pay  us  the  toUowing  fees: 

•  Application  fee:  $100  (due  at  application) 

•  Points:  1  %  of  credit  limit  (due  wtien  account  opened) 

■  Annual  maintenance  fee:  (50  during  the  first  3  years, 
$75  thereafter  (due  each  year) 

You  also  must  pay  certain  fees  to  third  parties  to  open  a 
line.  These  fees  generally  total  t>etween  $500  and  $900. 
If  you  ask,  we  will  give  you  an  itemization  of  the  fees  you 
will  have  to  pay  to  third  parties. 

Minimum  Draw  Requirement:  The  minimum  aedit 
advance  that  you  can  receive  is  $200. 

Tax  Deductibility:  You  shouki  consult  a  tax  advisor 
regarding  the  deductibility  of  interest  and  charges  for  the 
line. 

Variable-Rate  Feature:  The  line  has  a  variable-rate 
feature,  and  the  annual  percentage  rate  (corresponding 
to  the  periodic  rate)  and  the  minimum  monthly  payment 
can  change  as  a  result. 

The  annual  percentage  rate  includes  only  interest  and 
not  other  costs. 


The  annual  percentage  rate  is  based  on  the  value  of  an 
index.  During  the  draw  period,  the  index  is  the  monthly 
average  prime  rate  charged  by  banks.  During  the  repay- 
n>ent  period,  the  ir)dex  is  the  weekly  average  yieU  on 
U.S.  Treasury  securities  adjusted  to  a  constant  maturity 
of  one  year.  Information  on  these  indices  is  putjlished  in 
the  Federal  Reserve  Bulletin.  To  determine  the  annual 
percentage  rate  that  wilt  apply  to  your  line,  we  add  a 
margin  to  the  value  of  the  index. 

The  initial  annual  percentage  rate  is  "(Sscounted"  -  it  is 
not  based  on  the  index  and  margin  used  for  later  rate' 
adjustments.  The  initial  rate  will  be  in  eWect  ior  the  first 
year  your  credit  line  is  open. 

Askusforthecurrent  index  vakjes.  margin,  discount  and 
annual  percentage  rate.  After  you  open  a  credit  line,  rate 
information  wiU  be  provkjed  on  periodic  statements  that 
we  send  you. 

Rate  Cttanges:  The  annual  percentage  rate  can  change 
monthly.  The  maximum  ANNUAL  PERCENTAGE  RATE 
that  can  apply  is  1 8%.  Apart  from  this  rate  "cap."  there  is 
no  limit  on  the  amount  by  which  the  rate  can  change 
during  any  one-year  period 

Maximum  Rate  and  Paymem  Examples:  If  the  AN- 
NUAL PERCENTAGE  RATE  during  the  draw  period 
equaled  the  18%  maximum  and  you  had  an  outstanding 
balance  of  $10,000: 

•  Under  the  nr>onth»y  interest-only  payment  optkxi,  the 
minimum  monthly  payment  wouW  be  $150. 

•  Under  the  2%  of  the  t>alance  payment  optkxi.  the 
minimum  monthly  payment  wouW  be  $350. 

This  annual  percentage  rate  cou  W  be  reached  during  the 
first  month  of  the  draw  period. 

If  you  had  an  outstanding  tialance  of  $1 0.000  during  the 
repayment  period,  the  minimum  monthly  payment  at  the 
maximum  ANNUAL  PERCENTAGE  RATE  of  18%  woukJ 
be  $450.  This  annual  percentage  rate  coukJ  be  reached 
during  the  first  month  of  the  repayment  period. 


BEST  COPY  AVAILABLE 


24694 


Federal  Register  /  Vol.  54.  No.  110  /  Friday,  June  9, 1989  /  Rules  and  Regulations 


-    101    - 


Historical  Example:  The  following  table  shows  how  the  annual  percentage  rate  and  the  monthly  payments  fora  single 
$1 0.000  credit  advance  would  have  changed  based  on  changes  in  the  indices  over  the  past  1 5  years.  For  the  draw 
period,  the  index  values  for  the  prime  rate  are  from  September  of  each  year.  For  the  repayment  period,  the  index 
values  for  the  yield  on  U.S.  Treasury  securities  are  from  the  first  week  ending  in  July.  Whileonly  one  payment  anxHjnt 
per  year  is  shown,  payments  under  the  2%  of  the  balance  payment  option  and  during  the  repayment  period  would  have 
varied  during  each  year 

The  table  assumes  that  no  additional  wedit  advances  were  taken,  that  only  the  minimum  payments  were  made,  and 
that  ttie  rate  remained  cortstani  during  each  year.  It  does  not  necessarily  irxlicate  how  tfie  indices  or  your  payments 
will  change  in  the  future. 


ANNUAL 

Monthly  Interest- 

Monthly  2%  of 

Year 

Index 

Margin* 

PERCENTAGE  RATE 

Only  Payments 

Balance  Payments 

% 

% 

% 

($) 

($) 

1974 

12.00 

2 

10.00" 

83.33 

283.33 

1975 

7.88 

2 

9.88 

82.33 

221.55 

1976 

7.00 

2 

9.00 

75.00 

169.34 

1977 

7.13 

2 

9.13 

76.08 

133.41 

Draw 

1978 

9.41 

2 

11.41 

95.08 

111.89 

Period 

1979 

12.90 

2 

14.90 

124.17 

96.46 

1960 

12.23 

2 

14.23 

118.58 

74.39 

1961 

20.08 

2 

18.00"' 

150.00 

64.13 

1962 

13.50 

2 

15.50 

129.17 

50.00 

19B3 
1964 

11.00 
12.17 

2 
2 



13.00 
14.17 

108.33 
418.08 

50.00 
50.00 

Repayment 

1965 

7.66 

2 

9.66 

264.01 

Period 

1986 

6.36 

2 

8.36 

177.96 

1967 

6.71 

2 

8.7t 

124.45      ,   . 

1968 

7.52 

2 

9.52 

67.92 

' 

*  Tlite  is  a  margin  we  have  used  recently. 

•*  Ttiis  rate  reflects  a  4%  "discounr  we  fiave  used  recently. 

—This  rate  reflects  thel8%  rate  cap. 
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G-14C  -  Home  Equity  Sample  (Repayment  phase  disclosed  later) 


IMPORTANT  TERMS 

of  our 
HOME  EQUITY  PLAN 


This  disclosure  contains  inportant  infcxmation  about  our 
Home  Equity  Plan.  You  should  read  it  carek%  and  keep 
a  copy  for  your  records. 

Security  Interest:  We  have  a  mortgage  in  your  tx>me. 
You  could  tose  your  home  if  you  do  not  meet  the 
obligations  in  your  agreement  wiUi  us. 

Possible  Actions:  We  can  terminate  your  line,  require 
you  to  pay  us  the  entire  outstanding  balance  in  one 
payment,  and  charge  you  certain  fees  if: 

•  You  erigage  in  fraud  or  materia!  misrepresentation 
in  connection  with  the  plan. 

•  You  do  not  meet  the  repayment  terms. 

•  Your  action  or  inactk>n  adversely  affects  the  collat- 
eral or  our  rights  In  the  collateral. 

Minimum  Payment  Requirements:  You  must  pay  the 
t>alance  on  your  account  over  5  years.  During  Ihert 
period,  your  payments  will  be  due  monthly.  Your  mini- 
mum monthly  payment  will  equal  1/60th  of  the  original 
outstandir)g  t>alance  on  your  line  plus  finance  ctiarges 
that  have  accrued  on  the  remaining  balance. 

Minimum  Payment  Example:  It  would  take  5  years  to 
pay  off  a  balance  of  $1 0.000  at  an  ANNUAL  PERCENT- 
AGE RATE  of  12.5%.  During  that  period,  you  would 
make  60  rronthly  payments  varying  between  $270.83 
and  $168.40. 

Fees:  You  must  pay  us  an  initial  fee  of  $100  at  the 
beginning  of  the  repayment  period. 


Tax  Deductibility:  You  shoukj  consult  a  tax  advisor 
regarding  ttiededudibiMy  of  interest  and  charges  kx  the 
plan. 

Variable-Rate  Infomfiation:  The  plan  has  a  variable- 
rate  feature,  and  the  annual  percentage  rate  (corre- 
sponding to  theperiodic  rate)  andthe  minimum  payment 
can  change  as  a  result. 

The  annual  percentage  rate  includes  only  inteiest  and 
r)ot  other  costs. 

The  annual  percentage  rate  is  based  on  the  value  of  an 
index.  The  Index  is  the  highest  prime  rate  pubfished  in 
\i\eWall  Street  Journal  "Money  Rates"  table.  To  deter- 
mine the  annual  percentage  rate  that  will  apply,  we  add 
a  margin  to  the  value  of  the  index. 

Ask  us  fcy  the  current  index  vakie,  margin  and  annual 
percentage  rate. 

Rate  Changes:  The  amuai  percentage  rate  car\  change 
eacb  month.  The  maximum  ANNUAL  PERCENTAGE 
RATE  that  can  apply  is  18%  Except  torthis  18%  "cap." 
ttiere  is  no  limit  on  tt>e  amount  t>y  which  the  rate  can 
change  during  any  one-year  period. 

Maximum  Rate  and  Payment  Example:  It  you  had  an 
initial  balance  of  $10,000,  the  minimum  monthly  pay- 
ment at  the  maximum  ANNUAL  PERCENTAGE  RATE 
of  18%  woukJ  be  $31 6.67.  This  annual  percentage  rale 
could  be  reached  during  the  first  nx>nth. 


'?f::.''*?T=''"i'^i'ii7iii^'iW"'"^'T'''"^fiigffif'iff  '■7!,ih,r'iii''naiwrCii!iniif,iiifi%r-,i'-'iiiy'iH  ,;'^  :'''iii;'.ii''.!iT:ii;r'iiii"i::!iiir'iii 


24696 


Federal  Register  /  Vol.  54,  No.  110  /  Friday,  June  9,  1989  /  Rules  and  Regulations 


-    103    - 


Historical  Example:  The  following  table  shows  how  the  annual  percentage  rate  and  the  mininrum  nnnthly  payments 
for  a  starting  balance  of  $1 0,000  would  have  changed  t)ased  on  changes  inthe  index  over  the  past  1 5  years.  The  index 
values  are  from  the  last  txjsiness  day  in  January  of  each  year.  While  only  one  payment  amount  per  year  is  shown, 
payments  would  have  varied  during  each  year.  This  table  does  not  necessarily  indicate  how  the  index  or  your  payments 
will  change  in  the  fcjture. 


Year 


Index 


ANNUAL  Minimum 

Margin*       PERCEIfTAGE  RATE     Payment 


(%) 


1975 

9.50 

1976 

6.75 

1977 

6.25 

1978 

6.00 

1979 

11.75 

1960 

15.25 

1961 

20.00 

1962 

15.75 

1963 

11.00 

1964 

11.00 

1965* 

10.50 

1966 

9.50 

1967 

7.50 

1966 

6.75 

19^ 

10.50 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


11.50 

8.75 

6.25 
10.00 
13.75 
17.25 
16.00*' 
17.75 
13.00 
13.00 
12.50 
11.50 
"^9.50 
10.75 
12.50 


262.50 
225.00 
207.92 
200.00 
189.58 


*  This  is  a  margin  we  have  used  recently. 
**  This  rate  reflects  the  18%  rate  cap. 
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G-15  -  Home  Equity  Model  Clauses 


(a)  Retention  of  Information:  This  disclosure  contains 
important  information  about  our  Home  Equity  Line  of 
Credit.  You  should  read  it  carefully  and  keep  a  copy  for 
your  records. 

(b)  Availability  of  Terms:  To  obtain  the  terms  de- 
scribed below,  you  must  submit  your  application  before 
(date).  However  the  (description  of  terms)  are  sutsjed  to 
change. 

or 

All  of  the  terms  described  below  are  sut}ject  to  change. 

If  these  tenns  change  [(other  than  the  annual  percent- 
age rate)I  and  you  decide,  as  a  result,  not  to  enter  into 
an  agreement  with  us,  you  are  entitled  to  a  refund  of  any 
fees  you  paid  to  us  or  anyone  else  in  connection  with 
your  application. 

(c)  Security  Interest:  We  will  take  a  [security  interest  in/ 
mortgage  onj  your  home.  You  couU  k>se  your  home  if 
you  do  not  meet  the  obligations  in  your  agreement  with 
us. 

(d)  Possible  Actions:  Under  certain  circumstances, 
we  can  (1 )  terminate  your  line,  require  you  to  pay  us  the 
entire  outstanding  balance  in  one  payment  [,  and  charge 
you  certain  fees);  (2)  refuse  to  make  additional  exten- 
sions of  aedit;  (3)  reduce  your  credit  limit  [;  and  (4)  make 
specific  changes  that  are  set  forth  in  your  agreement 
with  us]. 

If  you  ask.  we  will  give  you  more  specific  information 
about  when  we  can  take  these  actions. 


or 


Possible  Actions:  We  can  terminate  your  account, 
require  you  to  pay  us  the  entire  outstanding  balance  in 
one  paymentf,  and  charge  you  certain  fees]  if: 

•    You  engage  in  fraud  or  material  misrepresentation 
in  connection  with  the  line. 


■  You  do  not  meet  the  repayment  terms. 

■  Your  action  or  inaction  adversely  affects  the  ooNat- 
eral  or  our  rights  in  the  collateral. 

We  ca  n  reftjse  to  make  additkxiai  extensions  of  credit  or 
reduce  your  credit  limit  if: 

■  The  value  of  the  dwelling  securing  the  line  declines 
significantly  beksw  its  appraised  value  for  purposes  of 
the  line. 

■  We  reasonably  believe  you  win  rK>t  t>e  at)le  to  meet 
the  repayment  requiremertf  s  due  to  a  material  change  in 
your  financial  circumstances. 

*  You  are  in  default  of  a  material  obligation  in  the 
agreement 

•  Government  action  prevents  us  from  imposing  the 
annual  percentage  rate  provided  for  or  impairs  our  se- 
curity interest  such  that  the  value  ot  the  interest  is  less 
than  120  percent  of  the  credit  line. 

■  A  regulatory  agency  has  notified  us  that  continued 
advances  woukj  constitute  an  unsafe  and  unsound  prac- 
tice. 

'  The  maximum  annual  percentage  rate  is  reached. 

[The  initial  agreement  permits  us  to  make  certain  changes 
to  the  terms  of  the  agreement  at  specified  times  or  upon 
the  occun-ence  of  specified  events.) 

(e)  Minimum  Payment  Requirements:  The  length  of 
the  [draw  perkxl/repayment  period]  is  {lengttti.  Pay- 
ments will  be  due  {ft-equency).  Your  mininxim  payment 
will  equal  (how  payment  determined^. 

(The  minimum  payment  will  not  reduce  the  principal  that 
is  outstarxJing on  your  line/The  minimum  payment  will 
not  fully  repay  the  principal  that  is  outstanding  on  your 
line]  You  will  then  be  required  to  pay  the  entire  balarx^e 
in  a  single  "tjalloon"  payment. 
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(f)  Minimum  Payment  Example:  If  you  made  only  the 
minimum  payments  and  took  no  other  aedit  advances. 
II  would  take  {length  of  time)  to  pay  off  a  credit  advance 
of  $1  a.OOO  at  an  ANNUAL  PERCENTAGE  RATE  of  (re- 
cent rate)  During  that  period,  you  woukj  make  (numbei) 
(frequency)  payments  of  $ . 

(g)  Fees  and  Charges:  To  open  and  maintain  a  line  of 
credit,  you  must  pay  the  following  fees  to  us: 


{Desaipdon  of  fee)  ($__/_%  of . 
(OescfipUon  of  fee)  1$      /    %  of . 


J   (When payable) 


J   (When payable) 


You  also  must  pay  certain  lees  to  third  parties.  These 

fees  generally  total  ($__/_%  of  /between  $ 

and  $ ].  H  you  ask.  we  will  give  you  an  itemization  of 

the  fees  you  will  have  to  pay  to  third  parties. 

(h)  Minimum  Draw  and  Balance  Requirements:  The 

minimum  credit  advance  you  can  receive  is  $ ,  You 

must  maintain  an  outstanding  balance  of  at  feast  $ 

(i)  Negative  Amortization:  Under  some  circumstances, 
your  payments  will  not  cover  the  finance  charges  that 
accnje  and  "negative  amortization"  wilt  occur.  Negative 
amortization  will  increase  the  anxxjnt  that  you  owe  us 
and  reduce  your  equity  in  your  home. 

0)  Tax  DeductibilHy:  You  shouM  consult  a  tax  advisor 
regarding  the  deductibility  of  interest  and  charges  for  the 
line. 

(k)  Other  Products:  If  you  ask.  we  will  provide  you  with 
information  on  our  other  availabte  home  equity  lines. 

(I)  Variable-Rate  Feature:  The  plan  has  a  variabfe-rate 
feature  and  the  anrxjal  percentage  rate  (corresponding 
to  the  periodic  rate)  and  the  (minimum  payment/term  of 
the  line]  can  change  as  a  result. 

The  annual  percentage  rate  inckjdes  only  interest  and 
not  other  costs. 

The  annual  percentage  rate  is  based  on  the  value  ol  an 
Index.  The  index  is  the  (identification  of  index)  and  is 
(published  in/available  Irom]  (source  of  information).  To 
determine  the  annual  percentage  rate  that  will  apply  to 
your  line,  we  add  a  margin  to  the  value  of  the  index. 


(The  initial  annual  percentage  rate  is  "discounted"  -  it  is 
not  based  on  the  irxjex  and  margin  used  for  later  rate 
adjustments.  The  initial  rate  win  be  in  effect  for  (peniod).] 

Ask  us  for  the  current  irxlex  value,  margin,  (discount,] 
and  annual  percentage  rate.  After  you  open  a  credit  \\ne. 
rate  information  will  be  provided  on  periodic  statements 
that  we  send  you. 

(m)  Rate  Changes:  The  anriual  percentage  rate  can 
change  (frequenc/^.  (The  rate  cannot  increase  by  more 

than percentage  points  in  any  one  year  period/There 

is  no  limit  on  the  anxxjnt  by  which  the  rate  can  change 
in  any  one  year  period.]  (The  maximum  ANNUAL  PER- 
CENTAGE RATE  that  can  apply  is  _%/rhe  ANNUAL 

PERCENTAGE  RATE  cannot  increase  by  owe  than 

percentage  points  above  the  initial  rate.]  (Ask  us  for  the 
speciric  rate  iimitatfens  that  will  apply  to  your  credit  line.] 

(n)  Maximum  Rate  and  Payment  Examptes:  If  you 

had  an  outstanding  balance  of  $10,000.  the  minimum 
payment  at  the  maximum  ANNUAL  PERCENTAGE 

RATE  of %  woukj  be  $ .  This  annual  percentage 

rate  coukj  be  reached  (wt)en  maximum  rate  could  be 
reached). 
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(o)  Historical  Example:  The  tolkjwing  table  shows  how  the  annual  percentage  rate  and  the  minimum  payments  for 
a  single  $1 0,000  credit  advance  wouW  have  changed  based  on  changes  In  the  index  over  the  past  1 5  years.  The  index 
values  are  from  (when  values  are  measured).  (While  only  one  payment  amount  per  year  is  shown,  payments  would 
have  varied  during  each  year.] 

The  table  assumes  that  no  additbnal  aedit  advances  were  taken,  that  only  the  minimum  payments  were  made,  and 
that  the  rate  remained  constant  during  each  year.  It  does  not  necessarily  indicate  how  the  index  or  your  payments  wiU 
ciiange  in  the  future. 


Year 


Index 


Margin 


ANNUAL 
PERCENTAGE  RATE 


Minimum 
Payment 


1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 


(%) 


(%) 


(%) 


($) 


[FR  Doc.  89-13507  Filed  6-8-89;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 

|R«v.4,Aindt20] 

«IN324S-AB7t 

Loans  to  State  and  Local  Development 
Companies 

AOINCV:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  two  interim  Hnal  rules 
published  on  March  30. 1988.  (53  FR 
10242]  are  now  promulgated  as  final. 
The  first  of  these,  adopted  without 
change,  permits  a  small  concern  assisted 
by  a  section  503  loan  to  its  alter  ego  to 
lease  out  up  to  one  third  of  newly 
acquired  space.  The  second  rule,  also 
adopted  without  change,  permits  a  small 
concern  to  contribute  land  to  its  503 
project,  at  appraisal  value  instead  of  at 
the  lower  of  cost  or  market  value,  if  such 
land  was  acquired  more  than  two  years 
before  the  filing  of  the  503  application. 
In  addition,  the  proposed  rules 
published  on  October  21, 1988  at  53  FR 
41351  are  promulgated  as  final  with 
changes.  The  first  such  rule  permits  the 
503  company  board  to  vote  on  a  loan  or 
servicing  proposal  in  the  absence  of  a 
member  with  commercial  lending 
experience,  if  such  member  has  made  a 
documented  recommendation  on  such 
proposal.  The  second  such  rule  permits 
the  contribution  by  the  small  concern  to 
its  project  of  needed  land  without 
buildings,  but  with  site  improvements. 
The  third  and  last  such  rule  permits  the 
transfer  of  a  pending  economic 
development  project,  from  a 
development  company  facing 
suspension  or  revocation  of  its  503 
Certification,  to  another  development 
company  in  good  standing. 
EFPICTIVI  DATE:  June  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

LeAnn  M.  Oliver,  Financial  Analyst. 

OfHce  of  Economic  Development,  (202) 

653-6866. 

SURTLEMENTARY  INFORMATION:  The 

interim  final  rules  published  March  30, 
1988  are  now  published  as  final  without 
change.  One  comment  was  received. 
The  comment  praised  the  change 
allowing  valuation  of  land  purchased 
more  than  2  years  prior  to  the  relevant 
application  to  be  based  on  appraised 
market  value. 

On  the  proposed  regulations 
published  for  comment  on  October  21, 
1988,  3  comments  were  received.  All 
three  comments  opposed  limiting  the 
borrower's  contribution  to  the  503 
company's  injection.  All  three 
commenters  opposed  the  provision 
prohibiting  the  value  of  the  borrower's 


contribution  to  exceed  either  the  amount 
of  the  503  debenture  or  the  value  of  the 
private  (third-party)  contribution  to  the 
project.  The  commenters  point  out  that 
there  are  a  variety  of  instances  where  it 
may  be  to  the  program's  advantage  to 
have  the  borrower's  contribution  exceed 
that  of  the  other  parties.  These  instances 
include  single  use  facilities  or  situations 
where  the  collateral  is  inadequate  and  a 
greater  borrower's  equity  would 
enhance  the  creditworthiness  of  the 
project.  There  are  also  instances  where 
a  larger  project  of  signiHcant  economic 
importance  to  the  community  requires 
SBA  assistance  but  the  limitations  on 
SBA's  commitment  to  $750,000  prevents 
the  SBA  from  supporting  its  full  share  of 
the  total  project.  LF  the  private  sector 
lender  could  not  or  would  not  provide 
the  balance,  the  borrower's  additional 
contribution  would  make  possible  a 
beneficial  project.  Accordingly,  the 
provision  proposing  to  so  limit  the 
borrowers  contribution  has  been 
deleted. 

The  second  prohibition  limited  the 
borrower's  contribution  to  cash  or  land, 
valued  pursuant  to  S  108.503-5(d)(2). 
One  of  the  commenters  objected  to 
limiting  it  to  the  value  of  the  land  only, 
without  improvements.  After 
considering  the  comment,  SBA  adopted 
the  comment  in  the  Hnal  rule  which 
allows  for  the  borrower's  contribution  of 
land  and  site  improvements  (e.g., 
utilities).  In  summary,  the  final  rule 
allows  real  property  to  be  contributed  as 
all  or  part  of  the  CDC  injection,  but  the 
borrower  contribution  is  limited  to  land 
and  site  improvements,  without 
buildings. 

Section  108.503-l(b)(2)  is  adopted  as 
proposed.  The  provision  makes  clear 
that  the  board  of  directors  of  a  503 
company  may  vote  on  a  proposed  loan 
approval  or  servicing  action  even  if  no 
person  with  commercial  lending 
experience  is  present  at  the  meeting,  if 
such  a  person  has  made  a  documented 
recommendation  concerning  such 
proposed  action. 

Lastly,  final  rule  S  108.503-15(e)(l), 
adopted  as  proposed,  authorizes  SBA  to 
transfer  an  existing  or  a  pending  503 
financing  from  a  development  company 
which  is  under  temporary  or  other 
sanction,  to  a  503  company  in  good 
standing. 

Compliance  With  Executive  Orders 
12291  and  12612.  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

For  purposes  of  Executive  Order 
12291,  SBA  has  determined  that  this 
rule,  taken  as  a  whole,  does  not 
constitute  a  major  rule  for  the  purposes 
of  Executive  Order  12291,  because  the 


annual  effect  of  this  rule  on  the  national 
economy  does  not  attain  $100  million.  In 
this  regard,  we  estimate  that  the  rule 
permitting  increased  leasing  of  newly 
acquired  space  will  affect  about  3%  of 
the  total  annual  loan  volume,  or  $9 
million.  The  rule  permitting  land  held 
over  two  years  to  be  valued  by 
appraisal  will  affect  at  the  most  $12 
million  (4%)  and  the  rule  prohibiting  the 
contribution  of  buildings  by  the  small 
concern  to  its  own  project  will  affect  no 
more  than  $5  million.  The  other  rules, 
concerning  the  vote  by  the  board  of 
directors  of  a  development  company  on 
loan  and  servicing  actions,  and  the  rule 
permitting  the  transfer  of  projects  from 
development  companies  facing  sanction, 
to  development  companies  in  good 
standing,  have  no  or  only  negligible 
impact  on  the  economy.  Accordingly,  we 
estimate  the  aggregate  impact  of  these 
rules  on  the  national  economy  not  to 
exceed  $26  million.  Also,  these  rules  do 
not  result  in  a  major  increase  in  costs  or 
price  to  consumers,  individual 
industries,  Federal,  state  and  local 
government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity  or 
innovation. 

For  purposes  of  compliance  with 
Executive  Order  12612,  SBA  certifies 
that  these  rules  do  not  warrant  the 
preparation  of  a  Federal  Assessment. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  the  provisions  of  this  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  following  analysis  of  the 
provisions  is  provided  within  the 
context  of  the  review  prescribed  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603). 

1.  Need  for  and  objective  of  the  rule. 
The  first  rule,  promulgated  without 
change  from  its  interim  final  form, 
brings  S  108.8(d)  into  line  with  another 
rule  (5  108.50a-4(a)).  Both  rules  now 
permit  a  small  concern  to  lease  out  to 
others  up  to  one-third  of  space  newly 
acquired  with  the  help  of  503  assistance. 
The  second  rule  permits  land 
contributed  to  a  503  project  by  the  small 
concern  to  be  valued  by  appraisal  if  the 
land  was  acquired  more  than  2  years 
before  the  initial  application  to  SBA.  For 
a  fuller  explanation  of  these  two  rules, 
see  53  FR  10242  (March  30. 1988).  The 
third  proposed  rule  here  promulgated. 
S  108.503-1  (b)(2)  would  not  have 
permitted  an  absentee  ballot  by  the 
person  whose  vote  is  required  for  a  loan 
approval  or  servicing  action  to  control 
board  action,  a  result  which  SBA  did  not 
intend.  Under  the  new  wording,  the 
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board  can  proceed,  whether  the 
absentee  vote  is  positive  or  negative. 

The  reasons  for  the  fourth  rule, 
S  108.503-10,  are  (1)  that  it  was  never 
SBA's  intention  to  permit  the  503 
borrower  to  inject  property  other  than 
cash  into  a  project.  The  valuation  of 
personal  property  and  of  buildings 
creates  difficulties.  Accordingly,  the 
word  "property"  is  qualified  by  the 
word  "real"  and  such  real  property  is 
subjected  to  the  valuation  rule, 
§  108.503-5(d),  which  applies  to  land.  (2) 
The  contribution  by  the  small  concern 
may  include,  or  consist  of,  land  writh  site 
improvements,  valued  pursuant  to 
S  108.50a-5(d).  SBA  limits  the  small 
concern's  contribution,  besides  cash,  to 
land  only  because  the  valuation  of 
existing  buildings  owned  by  the 
borrower  would  give  rise  to  controversy. 

The  purpose  of  the  fifth  rule  is  to 
permit  the  shift  of  an  economic 
development  project  from  a 
development  company  facing  sanction, 
to  another  in  good  standing,  in  order  to 
insulate  a  small  business  applicant  from 
the  consequences  of  such  sanction  [e.g., 
SBA's  refusal  to  guarantee  the  resulting 
debenture). 

2.  Summary  and  SBA  assessment  of 
public  comments.  The  3  critical 
comments,  all  concerned  with  a 
proposed  limitation  on  the  size  of  the 
small  concern's  contribution  to  its  own 
project,  have  been  discussed  above. 

3.  Alternatives  to  the  rule.  The  only 
alternative  to  the  rule  here  promulgated 
is  to  leave  these  regulations  unchanged, 
an  option  which  conflicts  with  SBA's 
administrative  experience. 

The  legal  basis  of  these  proposed  rule 
changes  is  Section  503(a)(2)  of  the  Small 
Business  Investment  Act,  15  U.S.C. 
697(a)(2). 

These  regulations  contain  no  reporting 
or  record  keeping  requirements  which 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35). 

There  are  no  new  reporting, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  rules. 
There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules.  There  are  no  significant  alternate 
means  to  accomplish  the  objectives  of 
these  rules. 

List  of  Subjects  in  13  CFR  Part  108 

Loan  programs/business.  Small 
businesses. 

For  the  reasons  set  out  above,  13  CFR 
Part  108  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  108— (AMENDED] 

1.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  687(c).  895.  696,  697, 
697a,  697b.  697c,  Pub.  L  100-590. 

§108.8    [Amended] 

2.  The  interim  final  rule  amending  13 
CFR  108.8(d)  which  was  published  at  53 
FR  10244  on  March  30, 1988  is  adopted 
as  a  final  rule  without  change. 

3.  Section  108.503-1  (b)(2)  is  amended 
by  revising  the  last  sentence  thereof  to 
read  as  follows: 

§  108.503-1    Eligibility  requiremenU  for 
503  companies. 

*         *         *         *        « 

(b)  *  *  * 

(2)  *  *  *  If  loan  approval  or  servicing 
actions  are  put  to  a  vote,  the  quorum 
shall  include  at  least  one  director  with 
commercial  lending  experience,  unless 
the  503  Company  can  document  that 
such  director  or  another  person 
approved  by  SBA  as  possessing 
commercial  lending  experience  has 
made  a  recommendation  on  such  loan  or 
servicing  action. 


§108.503-5    [Amended] 

4.  The  interim  final  rule  amending  13 
CFR  108.503-5  which  was  published  at 
53  FR  10242  on  March  30, 1988,  is 
adopted  as  a  final  rule  without  change. 

5.  Section  108.503-10  is  revised  to  read 
as  follows: 

§  108.503-10    503  Company  injection. 

(a)  Contributions  to  503  Company 
Injection.  The  503  Company  shall  be 
required  to  inject  into  each  project  an 
amount  equal  to  at  least  ten  percent 
(10%)  of  the  project  cost  exclusive  of 
administrative  cost  (see  §  108.503-5  (a) 
and  (b)).  Subject  to  §  108.503-4(c)(4)  and 
paragraph  (b)  of  this  section,  such 
injection  may  come  from  any  source  and 
may  consist  of  cash,  or  real  property  if 
the  project  requires  such  real  estate. 
Any  such  contribution  or  loan  to  the  503 
Company  may  not  be  conditioned  on  the 
granting  of  voting  rights,  stock  options 
or  any  other  actual  or  potential  voting 
interest  in  the  503  Company  or  the  Small 
Concern,  but  the  503  Company  may 
issue  shares  of  nonvoting  stock  in 
exchange  therefor.  The  interest  on  such 
injection  shall  not  exceed  a  rate  which 
is  legal  and  reasonable.  Such  injection 
shall  be  subordinate  to  the  503 
Debenture  and  shall  not  be  repaid  at  a 
faster  rate  than  the  503  Loan. 

(b)  Contribution  by  borrower.  The 
Small  Concern  may  contribute  part  or 
all  of  such  injection.  If  the  project 
involves  new  construction,  the  Small 


Concern  may  contribute,  directly  or 
indirectly,  only  cash  or  land  with  or 
without  site  improvements  [e.g.  grading, 
streets,  parking  lot,  utilities, 
landscaping),  valued  pursuant  to 
S  108.503-5(d)(2)  of  this  part,  if  such  land 
is  needed  for  such  construction.  Without 
such  need,  the  small  concern  may  not 
contribute,  directly  or  indirectly,  real 
property,  and  in  no  event  may  the  small 
concern  contribute,  directly  or 
indirectly,  land  with  buildings. 

(c)  Contributions  by  others.  The 
injection  into  a  project  involving  new 
construction  may  include,  or  consist  of, 
needed  real  property  if  not  contributed 
pursuant  to  paragraph  (b)  of  this  section. 
Such  real  property  shall  be  valued 
pursuant  to  the  same  methods  and 
requirements,  and  subject  to  the  same 
limitations,  as  apply  to  land  under 
§  108.503-5(d)(2). 

6.  Section  108.503-15  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  108.503-15    Oversight  and  evaluation; 
suspension  and  revocation. 

*  •         •         •         « 

(e)  Revocation,  suspension  and  other 
corrective  actions — (IJ  Corrective 
Actions.  SBA  reserves  the  right  to 
revoke  the  certification  of  any  503 
Company,  to  suspend  temporarily  the 
eligibility  of  any  503  Company,  or  to 
require  any  other  corrective  action 
(including,  but  not  limited  to,  the 
transfer  of  existing  or  pending 
financings  to  a  503  Company  in  good 
standing)  for  a  violation  of  law  or  SBA 
regulation,  of  the  terms  of  a  debenture 
or  any  agreement  with  SBA.  or  any 
inability  to  meet  the  operational 
requirements  set  forth  in  this  part:  but 
such  action  shall  not  invalidate  any 
guarantee  previously  issued  by  SBA. 
Where  a  pending  financing  is  completed 
pursuant  to  transfer,  any  deposit 
pursuant  to  §  108.503-6(b)  of  this  part 
shall  also  be  transferred.  Other  charges 
and  fees  shall  be  apportioned  by  SBA 
among  the  two  503  Companies  in 
proportion  to  services  performed. 

*  *         *         «         * 

(Catalog  of  Federal  Domestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  L/)ans):  59.041  Certified 
Development  Company  Loans  [504  loans].] 
Dated:  Aprir7. 1989. 

James  Abdnor, 

Administrator. 

[FR  Doc.  89-13588  Filed  fr-8-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

(Ooekat  No.  NM-36.  Special  Conditions  No. 
2S-ANM-29] 

Special  Conditions:  AirtNJS  IrKfustrie 
Model  A320  Series  Airplane 

AOf  NCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Airbus  Industrie  Model 
A320  series  airplane.  This  airplane  will 
have  non-traditional  computerized 
Airplane  Flight  Manual  (AFM) 
performance  presentation  features  when 
compared  to  the  manner  in  which  AFM 
performance  is  now  presented  in  chart 
form  in  compliance  with  the  transport 
category  airplane  airworthiness 
standards  of  the  Federal  Aviation 
Regulations  (FAR).  These  special 
conditions  contain  the  additional 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  AFM  preparation  and  usage 
equivalent  to  that  established  by  the 
FAR. 

IFFCCnvt  DATE  May  31, 1989. 

roil  FUIITHER  INFORMATION  CONTACT: 

Colin  Fender.  Flight  Test  and  Systems 
Branch,  ANM-111.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service.  FAA.  17900  Pacific  Highway 
South.  C-€89e6.  Seattle.  Washington 
98168;  telephone  (206)  431-2128. 
SU^WiUMENTARY  INFORMATION: 

Background 

On  December  15. 1988.  the  FAA 
issued  Type  Certificate  A28NM  to 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France, 
for  type  certification  of  their  Model 
A320-111  and  Model  A320-211  series 
airplanes.  Subsequently.  Airbus 
requested  a  change  to  the  A320  type 
design  to  include  non-traditional 
computerized  Airplane  Flight  Manual 
(AFM)  performance  presentation 
features. 

The  Model  A320  series  airplane  is  a 
short  to  medium-range,  twin-turbofan, 
transport  category  airplane  with  a 
seating  capacity  of  120  to  179 
passengers,  a  maximum  takeoff  weight 
of  138,730  pounds,  and  a  maximum 
operating  altitude  of  39.000  feet. 

The  manufacturer  proposes  to 
eliminate  the  traditional  AFM  takeoff 
performance  charts  and  replace  them 
with  reference  to  a  computer  program, 
or  programs,  and  corresponding  data 
files  which  would  yield  the  same 


information.  The  computer  program 
proposal  is  ground-based  and  not 
related  to  onboard  processing  or 
uplinking.  If  the  proposal  is  adopted, 
existing  relevant  regulations,  e.g., 
§  25.1587(b)  of  the  FAR,  would  not 
provide  adequate  standards,  since  the 
required  takeoff  performance 
information  would  not  be  in  a  directly 
usable  form  in  the  AFM  itself. 

Under  the  provisions  of  S  21.101  of  the 
FAR,  Airbus  Industrie  must  show  that 
the  Model  A320.  as  modified  to 
incorporate  the  computerized  AFM. 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A26NM.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  A320  consists  of  Part  25  of 
the  FAR.  as  amended  by  Amendments 
25-1  through  25-56.  and  Special 
Conditions  25-ANM-23. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  as  amended]  do  not  contain 
adequate  or  appropriate  standards  for 
the  Model  A320  because  of  a  novel  or 
unusual  AFM  feature,  special  conditions 
are  prescribed  under  the  provisions  of 
S  21.16  to  establish  a  level  of  AFM 
preparation  and  usage  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
SS  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  9  21.17(a)(2). 

Novel  or  Unusual  AFM  Presentation 
Features 

The  Model  A320  series  airplane  will 
incorporate  the  following  novel  or 
unusual  AFM  features: 

Even  though  operators  of  large 
transport  category  airplanes  have  used 
performance  analyses  programs  to 
determine  regulatory  compliant 
performance,  the  approved  AFM  charts 
have  been  available  to  represent  the 
official  minimum  certified  performance 
level  of  the  airplane,  as  required  by 
regulation.  The  current  process  includes 
engineering  review  and  approval  of  the 
charts  themselves  as  part  of  the  type 
certification  process.  The  availability  of 
the  charts  to  airplane  operators  and 
FAA  operations  personnel  for 
establishing  the  acceptability  of 
alternate  ground-based  computer 
performance  analyses  has  apparently 
been  a  satisfactory  means  of  providing 


information  concerning  the  minimum 
performance  level  of  the  airplane. 

Airbus  Industrie  proposes  elimination 
of  the  takeoff  performance  charts  within 
the  AFM,  and  instead  proposes  to  show 
compliance  with  the  intent  of  the 
applicable  requirements  of  Part  25 
concerning  the  AFM  by  cross- 
referencing  (in  the  AFM)  to  equivalent 
results  via  certified  performance 
computer  programs  and  data  files. 
Airbus  Industrie  states  that,  in  fact,  the 
results  would  be  the  exact  digital  images 
of  the  otherwise-provided  AFM  chart. 
The  operators  could  generate  equivalent 
"AFM  charts"  with  appropriate 
interpolation/reading  programs,  in 
addition  to  running  analysis  or  gross 
weight  optimization  programs. 

Airbus  Industrie  intends  at  this  time 
to  still  provide  traditional  enroute  climb 
(driftdown)  and  landing  performance 
charts  in  the  AFM. 

Discutttkiuo 

In  current  operational  practice, 
neither  fiightcrews  nor  dispatchers  use 
the  AFM  on  a  day-to-day  basis  for 
determining  limiting  takeoff  weights, 
field  lengths,  and  speeds.  Airline 
operations  departments  routinely 
reformat  AFM  source  data  into  more 
usable  schemes  for  specific  airports, 
runways,  etc.  AFM  charts  are  reviewed 
for  accuracy  and  completeness,  as  part 
of  the  normal  type  certification  process, 
prior  to  TC  issuance.  These  data  form 
the  master  source  of  performance  data 
which  are  used  by  all  parties  to  validate 
other  data  presentations.  Federal 
Aviation  Administration  AFM  master 
book  libraries  have  been  available  to 
the  public  and  other  government 
agencies,  such  as  NTSB  and  airport 
operators;  therefore,  the  equivalent  of 
current  operational  practice  must 
continue  if  charts  are  to  be  removed 
from  the  A320  AFM. 

Applicants  who  plan  to  implement 
computer  programs  and  data  files  as  a 
replacement  for  the  performance  charts 
in  the  AFM  are  expected  to  obtain 
approval  from  the  FAA  using  the 
following  process: 

a.  All  initial-release,  individual 
takeoff  performance  entities  (for  a 
particular  airplane/engine  combination) 
must  be  produced  for  the  FAA  in  hard 
copy  chart  form  (or  table  if  appropriate) 
and  included  in  a  report.  The  report 
must  be  FAA  approved  prior  to  the  AFM 
initial  release  in  question,  and  will  be 
used  internally  by  the  FAA  to  establish 
overall  acceptability  of  the 
computerized  presentation.  This  report 
will  not  be  included  in  the  FAA  AFM 
"master  book."  nor  will  it  be  included  as 
part  of  the  public  record.  The  "master 
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book"  level  of  performance  will  be  that 
which  results  from  execution  of  the 
program  and  data  files  located  in  the 
AFM.  Subsequent  performance  changes 
(e.g.  same  engine,  but  new  rating)  need 
not  be  produced  in  chart  form,  but  the 
FAA  certification  office  must  have  the 
capability  to  read  and  list  the 
computerized  performance  modules 
referenced  as  AFM  performance. 

b.  The  report  with  hard-copy 
performance  must  have  organization 
and  identifiers  to  clearly  relate  specific 
charts  to  the  performance  determination 
process. 

c.  The  report  should  present 
performance  data  with  the  same 
completeness,  clarity,  and  legibility  as 
typical  AFM  charts.  Graphical 
presentation  of  performance  data  is  the 
preferred  format.  Tabular  presentations 
should  be  limited  to  simple  relationships 
that  do  not  require  visualization  to 
present  relationships,  trends,  or 
important  variations  in  parameters. 

d.  The  applicant  is  responsible  for 
ensuring  that  the  FAA  certification 
office  is  provided  with  the  equipment 
specification  to  use  the  computer  files 
and  any  required  initial  instruction  on 
use  of  the  computer  program. 

e.  The  applicant's  total  performance 
presentation  to  the  air  carrier  must  be 
such  to  allow  that  carrier  to  comply  with 
§§  91.183(a)(5)  and  121.141. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Conditions 
No.  SC-89-1-NM  for  the  Airbus 
Industrie  Model  A320  airplane  was 
published  in  the  Federal  Register  on 
March  10. 1989  (54  FR  10163).  The 
following  comments  were  received. 

One  commenter  points  out  that  in  the 
background  paragraph,  the  statement  is 
made  that  "under  the  provisions  of 
paragraph  21.101  of  the  FAR.  Airbus 
Industrie  must  show  that  the  Model 
A320,  as  modified  to  incorporate  the 
computer  program  *  *  *."  This 
commenter  states  that  since  the  AFM 
has  no  interface  with  the  airplane,  the 
statement  should  read.  "*  *  *  the  A320 
AFM.  as  modified  to  incorporate  the 
computer  program  *  *  *."  Although  the 
AFM  may  not  be  a  physical  part  of  the 
airplane,  it  is  an  integral  part  of  the  type 
design  of  the  Model  A320.  Since  it  is  the 
type  design  of  the  Model  A320  that  is 
being  modified,  and  not  the  AFM  per  se. 
the  commenter's  proposed  change  is 
inappropriate. 

Two  commenters  express  concern 
over  various  items  in  paragraph  a.  of  the 
discussion.  Both  commenters  question 
the  FAA's  intent  as  to  which  medium 
would  constitute  the  AFM  "master 
book"  and  suggest  a  partial  rewording 
for  purposes  of  clarification.  The  FAA 


agrees  with  these  commenters. 
Accordingly,  paragraph  a.  has  been 
rewritten  to  reflect  use  of  the  electronic 
medium  as  the  "master  book."  and  its 
inclusion  in  the  public  record. 

One  commenter  notes  the  statement 
concerning  tabular  presentation  of  the 
data  is  vague  and  should  be  clarified. 
The  FAA  agrees,  and  this  statement  has 
been  deleted  from  paragraph  a., 
rewritten,  and  moved  to  paragraph  c. 
where  it  is  more  appropriately  located. 

One  commenter  suggests  paragraph  a. 
of  the  discussion  be  revised  to  allow 
microfiche  and  microfilm  as  acceptable 
forms  of  hard  copy  on  the  grounds  that 
tabular  data  could  be  voluminous.  The 
FAA  disagrees.  Hard  copy  charts  are 
only  required  for  the  initial  release  AFM 
for  a  particular  airplane/engine 
combination.  Volume  is  not  a 
consideration. 

One  conmienter  suggests  deletion  of 
the  last  sentence  of  paragraph  a.  which 
states  the  FAA  must  have  the  capability 
to  read  and  list  program  performance 
modules.  This  commenter  believes  that 
allowing  access  would  also  allow 
modification  of  the  data,  which  would 
contradict  the  requirements  of  Special 
Condition  2j.  The  FAA  disagrees.  The 
terminology  "performance  modules."  as 
used  in  this  document,  refers  to  a  data 
base  extraction  of  performance 
information  for  a  specific  configuration 
(flaps,  gear,  etc.),  and  not  the  data  base 
itself.  The  FAA  shares  this  commenter's 
concern  for  program  security,  but  in  this 
case  the  referenced  statement  applies 
only  to  the  ability  to  print  information 
from  the  associated  files,  rather  than 
attempt  alteration. 

Another  commenter  suggests 
paragraph  d.  of  the  discussion  be 
revised  to  specify  inclusion  of  the 
program,  and  material  related  to  its  use. 
in  the  FAA  approved  AFM  master  book. 
The  FAA  agrees  with  identifying  the 
computer  program  as  the  source  of 
master  book  performance  and  has 
incorporated  this  definition  in  paragraph 
a.  of  the  discussion. 

One  commenter  suggests  the  addition 
of  a  reference  to  §  25.1583(h)  of  the  FAR 
to  Special  Condition  2  to  cross-reference 
additional  performance  requirements 
that  presently  exist  in  paper  AFMs.  The 
FAA  agrees,  and  this  reference  has  been 
added. 

One  commenter  suggest  the  deletion 
of  Special  Condition  2b  as  it  is 
irrelevant.  The  FAA  disagrees.  The 
intent  of  this  special  condition  is  to 
establish  equivalency  of  electronic  and 
paper  AFM  presentation  media.  If.  for 
example,  interpolation  intervals  were 
large,  or  computed  field  lengths  were 
rounded  off  to  the  nearest  100  feet, 
program  differences  could  be  generated 


that  would  be  outside  the  accuracy 
available  with  the  paper  AFM.  This 
special  condition  assures  that 
consideration  will  be  given  to 
maintaining  the  same  level  of  accuracy 
and  resolution  presently  available  with 
paper  presentations,  and  avoiding  a 
degradation  in  result  quality. 

The  same  commenter  suggests  the 
deletion  of  Special  Condition  2c.  which 
requires  two-way  interrogation 
capability,  as  it  is  not  a  regulatory 
requirement.  The  FAA  disagrees.  This  is 
an  accepted  capability  in  paper  AFMs 
and  would  result  in  degradation  of 
capability  if  it  did  not  exist  in  the 
electronic  presentation.  Again, 
maintaining  equivalence  with  the 
established  utility  of  existing  paper 
AFMs  is  the  issue. 

One  commenter  suggests  clarification 
of  Special  Condition  2f  by  adding  the 
words  "approved  limits  of  validity  of 
performance  data."  The  FAA  concurs, 
and  this  change  has  been  incorporated. 

Another  commenter  suggests  deletion 
of  the  requirement  in  Special  Condition 
2i  that  certain  performance  information 
be  hard  copy  only.  The  FAA  disagrees. 
Certain  information  (as  listed)  must 
remain  accessible  in  hard  copy  form  in 
the  AFM.  This  does  not  prevent  the 
ultimate  digitization  of  these  charts  for 
operational  use,  but  the  FAA  does  not 
want  the  AFM  to  be  devoid  jf  these 
charts  as  a  result  of  computerization 

Two  commenters  express  concern 
over  wording  in  Special  Condition  2j. 
One  commenter  suggests  changing 
"protected"  to  "adequately  protected." 
and  the  other  commented  on  the  general 
inability  to  make  any  software  100 
percent  secure.  The  FAA  does  not  agree 
with  the  addition  of  "adequately,"  as 
this  makes  the  requirement  vague  and 
subjective.  The  FAA  does  .agree  with  the 
concern  that  100  percent  security  is 
unrealistic,  but  assumes  that  alteration 
protection  will  be  provided  to  the 
maximum  extent  possible.  An 
evaluation  of  program  security  will  be 
made  as  part  of  the  AFM  approval 
process,  and  an  assessment  of  its 
acceptability,  or  any  required  changes, 
will  be  made  at  that  time. 

One  commenter  suggests  a  revision  to 
Special  Condition  21  to  add  a  reference 
to  the  computer  hardware  type.  The 
FAA  agrees,  and  has  modified  the 
wording  accordingly. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Register,  however,  as  Airbus 
plans  delivery  of  the  subject  airplane  as 
configured  to  a  U.S.  operator  in  late 
May,  the  FAA  finds  that  good  cause 
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exists  to  make  these  special  conditions 
elective  upon  issuance. 

Conclusion:  This  action  affects  only 
certain  novel  or  unusual  AFM  features 
on  one  model  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability,  and  it 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Airbus 
Industrie  Mode!  A320  series  airplane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Autliority:  49  U.S.C.  1344. 1348(c).  1352, 
1354(a).  1355. 1421  through  1431. 1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
EO.  11514:  49  U.S.C.  106(g)  (Rev.  Pub.  L  97- 
449.  lanuary  12. 1983). 

2.  Replacement  of  Airplane  Flight 
Manual  (AFM)  Takeoff  Performance 
Charts  with  Reference  to  Equivalent 
Computer  Programs  and  Data  Files.  In 
lieu  of  the  AFM  performance  charts 
provided  to  comply  with  99  25.1583(h) 
and  25.1587(b)  of  the  FAR,  the  following 
special  conditions  apply: 

a.  The  system  must  provide  the 
performance  information  which  is 
required  to  be  provided  by  the 
applicable  provisions  of  Part  25  of  the 
FAR  concerning  the  content  of  Airplane 
Flight  Manuals. 

b.  Interpolation,  reading  intervals,  or 
round-o^  conditions  must  not  result  in 
any  more  significant  variation  than  for 
current  chart  reading. 

c.  Two-way  performance  interrogation 
(ability  to  switch  independent  and 
dependent  variables]  must  be  provided 
as  appropriate. 

d.  All  notes  and  associated  conditions 
must  be  consistently  applied  in 
performance  calculations  and  clearly 
labeled  on  data  file/analysis  printouts. 

e.  Approved  data  must  be  clearly 
marked  and  segregated  from 
unapproved  (e.g.,  advisory)  data. 

f.  Improper  extrapolations  or  solutions 
outside  of  approved  limits  of  validity  of 
performance  data  must  be  precluded.  A 
note  must  be  added  to  the  AFM 
performance  section,  where  reference  is 
made  to  computerized  performance,  to 
read  essentially  as  follows:  "The  various 
gross  weight,  operational,  and 
environmental  limitations  provided  in 
the  limitations  section  of  the  AFM  take 
precedence  over  what  otherwise  may  be 
listed  as  approved  performance  results 
from  the  computerized  output." 


g.  Program  performance  output  must 
be  compatible  with  Configuration 
Deviation  List  (CDL)  or  Master 
Minimum  Equipment  List  (MMEL) 
applications. 

h.  Suitable  program  usage 
documentation  must  be  available  to  all 
users,  including  FAA  certification  and 
operations  personnel. 

i.  Special  performance  charts  such  as 
thrust  setting,  stall  speeds,  stabilizer 
trim  setting,  and  position  error 
corrections  must  not  be  included  in  the 
computer-for-chart  replacement  process. 

j.  The  program  must  be  protected  from 
inadvertent  alteration,  or  deliberate 
alteration  outside  of  an  FAA-approved 
revision  process. 

k.  All  computerized  performance 
software  programs  must  be  properly 
identified  by  a  reference  number  which 
must  be  revised  for  each  change  in  the 
data. 

I.  The  program  dociunentation  must 
also  identify  the  computer  operating 
system  and  type  of  computer  hardware 
for  which  the  software  is  intended. 

Issued  in  Seattle,  Washington,  on  May  31, 
1989. 

Leroy  A.  Krith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-13699  Filed  6-8-89:  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  89-ASO-2S] 

Amendment  to  Control  Zon«,  Fort 
Pierce,  FL 

AGINCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

•UMMARV:  This  amendment  adds  an      . 
arrival  area  extension  to  the  control 
zone.  Fort  Pierce.  Florida.  The  St.  Lucie 
County  International  Airport  serves  as  a 
major  Customs  and  Immigration  port-of- 
entry  for  general  aviation  aircraft 
entering  the  United  States  from  the 
Bahamas  and  the  Caribbean.  The  airport 
has  been  without  a  Standard  Instrument 
Approach  Procedure  (SIAP)  since  the 
Vero  Beach  VORTAC  was  destroyed  by 
fire  in  January  1989.  A  SIAP  has  been 
developed  based  on  the  Fort  Pierce 
Nondirectional  Radio  Beacon  (NDB). 
This  action  will  provide  additional 
controlled  airspace  for  protection  of 
Instrument  Flight  Rule  (IFR)  aircraft 
executing  the  new  NDB  SIAP  to  St. 
Lucie  County  International  Airport. 
DATCt:  Effective  date:  0901  u.t.c,  July  27. 
1989. 


Comments  must  be  received  on  or 
before  July  21. 1989. 

AODftesSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration.  ASO-530,  Manager, 
Airspace  and  Procedures  Branch, 
Docket  No.  89-ASO-25,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  o^icial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344,  telephone:  (404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.  O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone:  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  adding  an 
arrival  area  extension  to  the  Fort  Pierce, 
Florida,  control  zone,  this  action  will 
provide  urgently  needed  controlled 
airspace  necessary  to  restore  IFR  arrival 
procedures  at  the  St.  Lucie  County 
International  Airport,  Fort  Pierce, 
Florida.  Due  to  lack  of  time  and  the 
urgent  need  to  establish  a  new  NDB 
SIAP  and  although  this  action  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
9  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  amend  the  Fort  Pierce,  Florida, 
control  zone.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6E  dated 
January  3, 1989. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
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immediate  need  for  a  regulation  to 
amend  the  Fort  Pierce,  Florida,  control 
zone.  This  action  will  provide  additional 
controlled  airspace  for  protection  of  IFR 
aircraft  executing  a  new  NDB  SIAP  to 
the  St.  Lucie  County  International 
Airport.  This  rule  will  facilitate  early 
restoration  of  the  instrument  operations 
at  Fort  Pierce  which  were  disrupted 
when  the  Vero  Beach,  Florida,  VORTAC 
was  destroyed  by  fire  in  January  1989. 
Therefore,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  lOe(g)  (Rev. 
Pub.  L  97-449,  January  12, 1983):  14  CFR 
11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Fort  Pierce,  Florida  (AmendedJ 

Following  the  statement  in  the  existing 

description  which  reads. 8  miles 

southeast  of  the  Vero  Beach  VORTAC  " 
insert  the  plvase,  "within  3.5  miles  eacW  side 
of  the  301*  bearing  from  the  Fort  Pien.e  NDB 
(latitude  27°29'22"N.,  longitude  80°22'12"W.,). 
extending  from  the  5-miie  radius  area  to  9.5 
miles  northwest  of  the  NDB." 


Issued  in  East  Point  Georgia,  on  May  19, 
1989. 

William  D.  Wood, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  89-13700  Filed  6-8-80;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  89-ASO-24] 

Amendment  to  Transition  Area,  Vero 
Beacti,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adds  an 
arrival  area  extension  to  that  portion  of 
the  Vero  Beach.  Florida,  transition  area 
surrounding  the  St.  Lucie  County 
International  Airport.  Fort  Pierce, 
Florida.  The  airport  serves  as  a  major 
customs  and  immigration  port-of-entry 
for  general  aviation  aircraft  entering  the 
U.S.  from  the  Bahamas  and  the 
Caribbean.  The  airport  has  been  without 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  since  the  Vero  Beach 
VORTAC  was  destroyed  by  fire  in 
January  1989.  A  SIAP  has  been 
developed  based  on  the  Fort  Pierce 
Nondirectional  Radio  Beacon  (NDB). 
This  action  will  provide  additional 
controlled  airspace  for  protection  of 
Instrument  Flight  Rule  (IFR)  aircraft 
executing  the  new  NDB  SIAP  to  the  St. 
Lucie  County  International  Airport. 
DATES:  Effective  Date:  0901  u.t.c.  July 
27. 1989. 

Comments  must  be  received  on  or 
before  July  21, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  ASO-530,  Manager, 
Airspace  and  Procedures  Branch, 
Docket  No.  89-ASO-24,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344,  telephone:  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  adding  an 


arrival  area  extension  to  the  Vero 
Beach,  Florida,  transition  area,  this 
action  will  provide  urgently  need 
controlled  airspace  necessary  to  restore 
IFR  arrival  procedures  at  the  St.  Lucie 
County  International  Airport,  Fort 
Pierce,  Florida.  Due  to  lack  of  time  and 
the  urgent  need  to  establish  the  new 
NDB  SIAP,  and  although  this  action  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
ndemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  amend  the  Vero  Beach,  Florida, 
transition  area.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
amend  the  Vero  Beach,  Florida, 
transition  area.  This  action  will  provide 
additional  controlled  airspace  for 
protection  of  IFR  aircraft  executing  a 
new  NDB  SL\P  to  the  St.  Lucie  County 
International  Airport,  Fort  Pierce, 
Florida.  This  rule  will  facilitate  early 
restoration  of  instrument  operations  at 
Fort  Pierce,  which  were  disrupted  when 
the  Vero  Beach.  Florida,  VORTAC  was 
destroyed  by  fire  in  January  1989. 
Therefore,  I  find  that  notice  and  public 
procedure  under  5  U.S.C  553(b)  are 
unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
.  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  F 
11034;  February  26, 1979):  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
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so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  AnMndment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foUows: 

Autborily:  48  U.S.C  t348(a).  1354(a).  1510: 
Fj(ecutive  Order  10864: 48  U.S.C.  10e(g)  (Rev. 
Pub.  L  87-448.  January  12, 1983):  14  CFR 

ii.ee. 

§71.1t1    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Vara  Beadi.  Floiida  fAmradedl 

By  deleting  the  last  phra»e  which  reads, 
"excluding  the  portion  outside  the  continental 
limits  of  the  United  States."  and  adding  the 
following  slatament:  "within  3.5  miles  each 
!<ide  of  the  301'  bearing  from  the  Fori  Pierce 
NDB  (latitude  2r28'22"  N..  longitude 
80'22'12"  W.).  extending  from  the  &5-miIe 
radius  area  to  10.5  miles  northwest  of  the 
NDB." 

Issued  in  East  Point,  Georgia,  on  May  18. 
IMS. 

WUIiam  0.  Wood, 

Acting  Manager.  Air  Tnffic  Division, 
Southern  Region. 

(PR  Doc.  88-13701  Filed  6-8-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  606 
(Docket  No.  87N-0091] 

Curront  Good  Manufacturing  Practice 
Ragulationa  for  Cartain  Blood  and 
Blood  Components 

AOlNCr.  Food  and  Drug  Administration. 
ACnowi  Final  rule. 

•UMMiUiv:  The  Food  and  Drug 
Administration  (FDA)  is  reissuing  the 
current  good  manufacturing  practice 


regulations  for  blood  and  blood 
components  (blood  CGMP's)  under  the 
Medical  Device  Amendments  of  1976. 
The  agency  is  taking  this  action  to 
enable  enforcement  of  the  blood 
CGNIP's  in  the  manufacture  of 
unlicensed  blood  products  that  are 
device  components  or  device  raw 
materials.  The  products  were  subject  to 
the  blood  CGMP's  until  the  Medical 
Device  Amendments  of  1976  broadened 
the  definition  of  a  "device,"  with  the 
inadvertent  effect  of  removing  these 
products  from  the  applicability  of  these 
regulations. 

EFFECTIVE  DATE:  July  10,  1989. 
FOR  FURTHER  INRMNUTION  CONTACT: 
Joseph  Wilczeiu  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
Roclcville  Pike.  Bethesda.  MD  20892, 
301-295-8188. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  on  June  22, 1988  (53  FR 
23414),  FDA  proposed  to  reissue  the 
blood  CGMFs  (21  CFR  Part  606)  under 
section  520(f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360j(f)]  as  these  regulations  apply  to 
blood  products  that  are  device 
components  or  device  raw  materials. 
The  blood  CGMP's  apply  to  all  blood 
products  other  than  those  that  are 
device  components  or  device  raw 
materials. 

The  blood  CGMP's  were  intended  to 
apply  to  all  blood  bonks,  transfusion 
facilities,  plasmapheresis  centers, 
compatibility  testing  establishments, 
and  any  other  facility  which  collects, 
processes,  or  stores  blood  and  blood 
components,  regardless  of  whether  the 
components  are  intended  for  (a) 
interstate  or  intrastate  commerce  or  (b) 
in  vitro  or  in  vivo  use. 

Upon  enactment  of  the  Medical 
Device  Amendments  of  1976  to  the  act 
the  definition  of  the  term  "device"  in 
section  201(h)  of  the  act  (21  U.S.C. 
321(h))  was  broadened  to  include 
several  products,  formerly  regulated  as 
"drugs."  Among  such  products  are 
human  blood  and  blood  components 
intended  for  further  manufacture  into  in 
vitro  diagnostics  not  subject  to  licensure 
under  the  Public  Health  Service  Act  (42 
U.S.C.  262(d)).  These  products  include 
blood,  plasma,  and  serum  which  are 
intended  for  further  manufacture  into 
products  such  as  clinical  chemistry 
controls  and  control  cells  for  automated 
cell  counters  now  regulated  as  devices 
under  the  act. 

In  the  Fetieral  Register  of  June  22. 
1988,  FDA  proposed  to  correct  the 
current  anomaly  in  which  compliance 
with  the  blood  CGMP's  is  not 
enforceable  under  the  adulteration 


provisions  in  section  501  (h)  of  the  act  (21 
U.S.C.  351(h)]  for  unlicensed  blood 
products  that  are  device  components  or 
device  raw  materials,  even  though  these 
requirements  are  necessary  to  ensure 
the  safety  of  donors  and  the  safety  and 
effectiveness  of  manufactured  medical 
device  products  derived  from  blood  and 
blood  components.  FDA  proposed  to 
reissue,  under  section  520(f)  of  the  act. 
the  blood  CGMP's  as  these  regulations 
apply  to  blood  products  that  are  device 
components  or  device  raw  materials. 
Section  520(f)  of  the  act  is  the  statatory 
section  that  currently  authorizes 
CGMP's  for  medical  devices  in  21  CFR 
Part  820.  Pursuant  to  section  520(f)  of  the 
act,  FDA's  Device  Good  Manufacturing 
Practice  Advisory  Committee  had  an 
opportunity  to  comment  on  the  proposed 
amendment  at  an  open  public  hearing. 
The  committee  unanimously 
recommended  that  FDA  reissue  the 
blood  CGMP's  under  section  520(f)  of 
the  act  to  apply  to  blood  and  blood 
components  used  as  device  componer.ts 
or  raw  materials  for  devices.  A  copy  of 
the  advisory  committee's  minutes  of  this 
meeting  has  been  placed  on  file  under 
the  docket  number  identified  in  the 
brackets  at  the  heading  of  this  final  rule 
and  is  available  from  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

In  response  to  the  proposed  rule  of 
June  22. 1988,  FDA  received  one  letter  of 
comment.  The  comment  completely 
supported  the  proposed  rule. 

Accordingly,  FDA  is  adopting  the 
proposed  rule  without  revision,  and  is 
reissuing  the  CGMP's  for  blood  and 
blood  components  (21  CFR  Part  606). 
Blood  products  that  are  device 
components  or  device  raw  materials 
excluded  from  the  scope  of  the  device 
CGMP's  under  9  820.1  are  now  sabject 
to  the  blood  CGMP's  in  Part  60a 
Violations  of  Part  606  involving  such 
device  components  or  raw  materials  are 
now  subject  to  enforcement  action 
under  section  501(h)  of  the  act. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(10)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  ^ 

Paperwork  Reduction  Act 

Part  606  of  this  final  rule  contains 
information  collection  requirements  that 
were  submitted  for  review  and  approval 
to  the  Director  of  the  Office  of 
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Management  and  Budget  (0MB).  as 
required  by  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  The 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0116. 

Economic  Assessment 

The  agency  has  examined  the 
economic  consequences  of  the  final  rule 
and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis  as  specified  in  &cecutive  Order 
12291.  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The  final 
rule  involves  the  reissuance  of  Pari  606 
of  the  regulations  establishing  CGMFs 
for  manufacturers  of  blood  and  blood 
components  under  section  520(f)  of  the 
act.  Thus,  Part  606  applies  to  unlicensed 
blood  products  that  are  device 
components  or  device  raw  materials. 

The  agency  believes  that  virtually  all 
of  the  manufacturers  of  in  vitro 
diagnostic  products  that  would  be 
subject  to  the  final  rule  are  already  in 
compliance  with  the  blood  CGMP's  in 
Part  606.  Therefore,  the  agency  has 
determined  that  the  rule  is  not  a  major 
rule  as  defined  in  Executive  Order 
12291.  Further,  FDA  certifies  that  the 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  the  authority  citation  for  21 
CFR  Part  606  is  revised  to  read  as 
follows: 

Authority:  Sees.  201.  501,  502.  505.  510, 
520(f).  701  (21  U.S.C.  321.  351.  352.  355,  360. 
360j(f).  371)  and  sec.  301  of  Pub.  L  87-781:  the 
Public  Health  Service  Act  (sees.  351  and  361) 
(42  U.S.C.  262  and  264). 

Dated:  May  17. 1989. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

\¥R  Doc.  89-13649  Filed  6-8-89:  8  45  Bm| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  235 

(Docket  No.  R-89-1443;  FR-2666] 

Mortgage  insurance;  Changes  in 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  Section  235 
(Homeownership  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 
EFFECTIVE  DATE:  June  5, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Dickie,  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  Section  235  of  the 
National  Housing  Act.  The  maximum 
interest  rate  on  the  HUD/FHA  Section 
235  insurance  programs  has  been 
lowered  from  10.50  percent  to  10.00 
percent. 

Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  Section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act. 
However,  section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242,  approved 
February  5, 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rale  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  Section  235  Program. 


The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56266  (1982).  amending  24  CFR 
Part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities  and  programs 
specified  in  §  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  [1]  of  §  50.20.  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Signincant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  efTect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  siiiall  entities.  The  rule 
provides  for  a  small  decrease  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Dep^irtmenfs 
Semiannual  Agenda  of  Regulations 
published  on  April  24.  1989  (54  FR  16708) 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  The 
Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  14.108. 14.117.  and 
14.120. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums.  Cooperatives.  Low 
and  moderate  income  housing.  .Mortgage 
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insurance,  Homeownerahip,  Grant 
programs:  housing  and  community 
development. 

Accordingly,  the  Department  amends 
24  CFR  Part  235  as  follows: 

PART  235— MORTQAQE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABtLITATION 

1.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sect.  211,  235,  National  Housing 
Act  (12  L'.S.C.  1715b,  inSz);  Sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act,  (42  U.S.C.  3535(d)). 

2.  In  5  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

{  23S.9    Maximum  InttrtsI  rata. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
end  the  mortgagor,  which  rate  shall  not 
exceed  10.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  fune  5, 1989,  the  loan 
may  bear  interest  at  the  maximum  rate 
in  effect  at  the  time  of  application. 

•  •        •        •        • 

3.  In  9  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  235.540    Maximum  intartat  rat*. 

(a)  On  or  after  June  5, 1989,  the  loan 
shall  bear  interest  at  the  rate  agreed 
I'pon  by  the  lender  and  the  borrower, 
which  rate  shall  not  exceed  10.00 
percent  per  annum,  with  the  exception 
of  applications  submitted  pursuant  to 
feasibility  letters,  or  outstanding 
conditional  or  firm  commitments,  issued 
prior  to  the  effective  date  of  the  new 
rate.  In  these  instances,  applications 
will  be  processed  at  a  rate  not 
exceeding  the  applicable  previous 
maximum  rates,  if  the  higher  rate  was 
previously  agreed  upon  by  the  parties. 
Notwithstanding  these  exceptions,  the 
application  will  be  processed  at  the  new 
lower  rate  if  requested  by  the 
mortgagee. 

•  *        •        •        • 

Date;  |une  2, 1989. 

lames  E.  Scfaoenb«r|«r. 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

|FR  Doc,  89-13678  Filed  6-S-9S;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

[DoD  Regulation  6010.8-R,  AmdL  No.  20] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Servicee  (CHAMPUS); 
Changee  to  the  CHAMPUS  Peer 
Review  Organization  Program 

aqency:  Office  of  the  Secretary,  DoD. 
action:  Correction  to  final  rule. 

summary:  This  document  corrects  the 
inadvertent  deletion  of  a  paragraph  in 
the  Final  Rule  on  the  CHAMPUS  Peer 
Review  Organization  Program  which 
was  published  on  March  6, 1989  (54  FR 
9202),  and  which  supplemented  the  rules 
and  procedures  currently  applicable  to 
the  CHAMPUS  Peer  Review 
Organization  Program. 

FOR  FURTHCR  INFORMATtON  CONTACT: 

Mr.  A.  Chris  Armijo,  Office  of  Program 
Development,  OCHAMPUS.  Aurora, 
Colorado  80045.  Telephone  (303)  361- 
3630. 

8UPPLEMCNTARY  INFORMATION:  On 

.March  6, 1989,  a  final  rule  was  published 
in  the  Federal  Register  to  implement 
rules  and  procedures  currently 
applicable  to  the  CHAMPUS  Peer 
Review  Program.  In  the  preparation  of 
that  package,  it  was  intended  that 
section  199.4(f)(7)  of  32  CFR  Part  199  be 
deleted.  Instead  §  199.4(0(6)  was 
omitted  and  199.4fr)(7)  was  retained. 
The  enclosed  materials  rectify  the 
error  by  reinserting  the  original 
S  199.4(f)(6)  and  deleting  5  199.4(f)(7)  as 
was  originally  intended.  This  rule  was 
written  to  correct  the  Inadvertent  errors 
in  a  previous  publication  and  we, 
therefore,  certify  that  this  amendment 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  32  CFR  Part  199 

Health  Insurance,  Military  personnel 
Handicapped. 

Accordingly,  32  CFR  Part  199  is 
amended  to  read  as  follows: 

PART  199— {AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Autliority:  10  U.S.C.  1079, 1086,  5  U.S.C.  301. 

2.  Section  199.4  is  amended  by 
removing  paragraph  (f)(7]  and  adding 
paragraph  (0(6)  to  read  as  follows: 

§  199.4    Beaic  program  benefita. 


(0  *  *  * 

(6)  Amounts  over  CHAMPUS- 
determined  allowable  costs  or  chorgps. 
If  is  the  responsibility  of  the  CHAMPUS 
Rscal  intermediary  to  determine 
allowable  costs  for  services  and 
supplies  provided  by  hospitals  and  other 
institutions  and  allowable  charges  for 
services  and  supplies  provided  by 
physicians,  other  individual  professional 
providers,  and  other  providers.  Such 
CHAMPUS-determined  allowable  costs 
or  charges  are  made  in  accordance  with 
the  provisions  of  Section  199.14.  All 
CHAMPUS  benefits,  including 
calculation  of  the  CHAMPUS  or 
beneficiary  cost-sharing  amounts,  are 
based  on  such  CHAMPUS-determined 
allowable  costs  or  charges.  The  effect 
on  the  beneficiary  when  the  billed  cost 
or  charge  is  over  the  CHAMPUS- 
determined  allowable  amount  is 
dependent  upon  whether  or  not  the 
applicable  claim  was  submitted  on  a 
participating  basis  on  behalf  of  the 
beneficiary  or  submitted  directly  by  the 
beneficiary  on  a  nonparticipating  basis 
and  on  whether  the  claim  is  for  inpatient 
hospital  services  subject  to  the 
CHAMPUS  DRG-based  payment 
system.  This  provision  applies  to  all 
classes  of  CHAMPUS  beneficiaries. 

Note:  When  the  provider  "forgives"  or 
"waives"  any  beneficiary  liability,  such  as 
amounts  applicable  to  the  annual  fiscal  year 
deductible  for  outpatient  services  or  supplies, 
or  the  inpatient  or  outpatient  cost-sharing  as 
previously  set  forth  in  this  section,  the 
CHAMPUS-determined  allowable  charge  or 
cost  allowance  (whether  payable  to  the 
CHAMPUS  beneficiary  or  sponsor,  or  to  a 
participating  provider)  shall  be  reduced  by 
the  same  amount. 

(i)  Participating  provider.  Under 
CHAMPUS,  authorized  professional 
providers  and  institutional  providers 
other  than  hospitals  have  the  option  of 
participating  on  a  claim-by-claim  basis. 
Participation  is  required  for  inpatient 
claims  only  for  hospitals  which  are 
Medicare-participating  providers. 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  \  199.14(a)(1)  must 
sign  agreements  to  participate  on  all 
CHAMPUS  inpatient  claims  in  order  to 
be  authorized  providers  under 
CHAMPUS.  All  othej  hospitals  may 
elect  to  participate  on  a  claim-by-claim 
basis.  Participating  providers  must 
indicate  participation  by  signing  the 
appropriate  space  on  the  applicable 
CHAMPUS  claim  form  and  submitting  it 
to  the  appropriate  CH.'^MPUS  fiscal 
intermediary.  In  the  case  of  an 
institution  or  medical  supplier,  the  claim 
must  be  signed  by  an  official  having 
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such  authority.  This  signature  certifies 
that  the  provider  has  agreed  to  accept 
the  CHAMPUS-determined  allowable 
charge  or  cost  as  payment  in  full  for  the 
medical  services  and  supplies  listed  on 
the  specific  claim  form,  and  further  has 
agreed  to  accept  the  amount  paid  by 
CHAMPUS  or  the  CHAMPUS  payment 
combined  with  the  cost-sharing  amount 
paid  by  or  on  behalf  of  the  beneficiary 
as  full  payment  for  the  covered  medical 
services  or  supplies.  Therefore,  when 
costs  or  charges  are  submitted  on  a 
participating  basis,  the  patient  is  not 
obligated  to  pay  any  amounts 
disallowed  as  being  over  the 
CHAMPUS-determined  allowable  cost 
or  charge  for  authorized  medical 
services  or  supplies. 

(ii)  Nonparticipating  providers. 
Nonparticipating  providers  are  those 
providers  who  do  not  agree  on  the 
CHAMPUS  claim  form  to  participate 
and  thereby  do  not  agree  to  accept  the 
CHAMPUS-determined  allowable  costs 
or  charges  as  the  full  charge.  For 
otherwise  covered  services  and  supplies 
provided  by  such  nonparticipating 
CHAMPUS  providers,  payment  is  made 
directly  to  the  beneficiary  or  sponsor 
and  the  beneficiary  is  liable  under 
applicable  law  for  any  amounts  over  the 
CHAMPUS-determined  allowable  costs 
or  charges.  CHAMPUS  shall  have  no 
responsibility  for  any  amounts  over 
allowable  costs  or  charges  as 
determined  by  CHAMPUS. 
•        *        *        *        • 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  5, 1989. 
[FR  Doc.  89-13668  Filed  3-8-^9;  8:45  am] 

BMJJNG  COOC  3S10-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  09-89-13] 

Special  Local  Regulations;  Budweiser 
Spirit  of  Detroit  Trophy  Race — Detroit 
River 

agency:  Coast  Guard,  DOT. 
action:  Final  Rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Budweiser  Spirit 
of  Detroit  Trophy  Race  to  be  held  on  the 
Detroit  River.  This  event  will  be  held  on 
8.  9, 10,  and  11  June  1989.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 


EFFECTIVE  DATES:  These  regulations 
become  effective  on  8  June  1989  and 
terminate  on  11  June  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
MSTl  Scott  E.  Befus.  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E.  9th  St..  Cleveland,  OH  44199, 
(216)  522-4420. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  13  February  1989,  and  there  was 
not  sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

This  has  been  an  annual  event  for 
many  years  and  no  negative  comments 
concerning  it  have  been  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTl  Scott  E.  Befus,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.V.  Mosebach,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Budweiser  Spirit  of  Detroit 
Trophy  Race  will  be  conducted  on  the 
Detroit  River  on  8,  9, 10  and  11  June 
1989.  This  event  will  have  an  estimated 
60  Hydroplanes  which  could  pose 
hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Coast 
Guard  Group,  Detroit,  MI). 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0913  to  read  as 
follows: 

§  100.35-0913  Budweiser  Spirit  of  DetroH 
Trophy  Race — Detroit  River. 

(a)  Regulated  area:  That  portion  of  the 
Detroit  River  lying  between  Belle  Isle 
and  the  U.S.  shoreline,  bounded  on  the 
west  by  the  Belle  Isle  Bridge  and  on  the 
east  by  a  north-south  line  drawn  through 
the  Waterworks  Intake  Crib  Light  (LL 
1022). 

(b)  Special  Local  Regulations:  (1 )  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  8:00  a.m.  (local  time) 
until  5:30  p.m.  on  8,  9, 10.  and  11  June 
1989. 

(2)  An  escape  zone  for  recreational 
craft  will  also  be  established  from  the 
Rooster  Tail  Marina  out  to  Lake  St. 
Clair. 

(3)  Special  care  shall  be  exercised  by 
the  Master  or  operator  of  every  vessel 
proceeding  up  or  down  the  main  channel 
of  the  Detroit  River  between  Belle  Isle 
and  Windmill  Point. 

(4)  The  Coast  Guard  will  patrol  the 
regatta  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 

a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(5)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
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any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(6)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(7)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(8)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  andproperty. 

(c)  Effective  dates:  This  section  is 
effective  from  8  a.m.  [local  time)  on  8 
June  1969  until  5:30  p.m.  on  11  June  1989. 

Dated  |une  1. 1968. 
DJi  Runadaa, 

Capt.,  U.S.  Coast  Guard,  Acting  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc  88-13674  Filed  e-8-«9: 8:45  amj 
MUMQ  COM  4010-14^ 


33  CFR  Part  100 
(C001 19-39] 

1989  Harvard-Yale  Regatta 

agency:  Coast  Guard;  DOT. 
ACTION:  Notice  of  Implementation  of 
Regulations. 

summary:  This  notice  puts  into  effect 
the  permanent  regulations.  33  CFR 
100.101.  for  the  Harvard- Yale  Regatta 
between  4  p.m.  and  8  p.m.  on  June  10, 
1989.  The  regulations  in  33  CFH  100.103 
are  needed  to  control  vessel  traffic 
within  the  immediate  vicinity  of  the 
event  due  to  the  confmed  nature  of  the 
waterway  and  the  expected  congestion 
at  the  time  of  the  event.  The  regulations 
restrict  general  navigation  in  the  area 
for  the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
■mcnVE  DATES:  The  regulations  are 
effective  from  4  p.m.  until  8  p.m.  on 
Saturday.  June  10, 1989  and  annually 
thereafter  during  the  first  or  second 
Saturday  of  June  or  as  specified  in  the 
Coast  Guard  Local  Notice  to  Mariners 
and  a  Federal  Register  Notice. 

FON  FURTHER  INFORMATION  CONTACT 

Captain  R.L  Blake.  Chief  Boating  Safety 
Division  (617)  223-8310. 
SUPPLEMENTARY  INFORMATION:  The 
annual  Harvard-Yale  Regatta  is  a  crew 


race  event  held  on  the  Thames  River  in 
New  London,  Connecticut.  It  is 
sponsored  by  the  Harvard- Yale  Regatta 
Committee  and  is  well  known  to  the 
boaters  and  residents  of  that  area.  This 
year  the  event  will  take  place  between 
the  hours  of  4  p.m.  and  8  p.m.  on  June  10, 
1989  which  is  the  second  Saturday  in 
June.  If  it  becomes  necessary  to 
postpone  the  races  due  to  inclement 
weather  this  event  will  be  held  on  June 
11, 1989  between  the  hours  of  7:30  a.m. 
and  11:30  a.m..  In  order  to  provide  for 
the  safety  of  spectators  and  participants, 
the  Coast  Guard  will  continue  to  restrict 
vessel  movement  in  the  race  course  area 
and  to  establish  spectator  anchorages 
for  what  is  expected  to  be  a  large 
spectator  fleet. 

Drafting  Information 

The  drafters  of  this  notice  are  CAPT 
R.L  Blake,  project  officer,  First  Coast 
Guard  District  Boating  Safety  Division, 
and  LT.  J.B.  Gately,  project  attorney. 
First  Coast  Guard  District  Legal 
Division. 

Dated:  May  3a  1989. 

RJ.  Rybacki. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  89-13673  Filed  6-8-89:  8:45  am] 

mXlNQ  COOC  4S10-14-H 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  670 

Conservation  of  Antarctic  Animals  and 
Plants 

agency:  National  Science  Foundation. 
ACTION:  Final  rule. 

SUMMARY:  Because  of  recommendations 
adopted  at  the  14th  consultative 
meeting,  NSF  is  amending  its  regulations 
at  45  CFR  Part  670  implementing  the 
Antarctic  Conservation  Act  of  1978  to 
designate  additional  sites  of  special 
scientific  interest  in  Antarctica.  In 
addition,  wording  changes  are  being 
made  to  better  clarify  the  relationship  of 
the  management  plans  for  sites  of 
special  scientific  interest  and  the 
management  plans  recommended  at  the 
consultative  meetings. 
EFFECTIVE  DATE:  This  rul/is  effective 
June  9. 1989.  [ 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  ("egulation 
should  be  addressed  to  Anton  L. 
Inderbitzen,  Polar  Coordination  and 
Information  Section,  Division  of  Polar 
Programs,  National  Science  Foundation, 
Washington,  DC  20550,  or  by  telephone 
on  202-357-7817. 


SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  was  published 
on  February  16, 1989  at  54  FR  7071-7072. 
The  only  comment  received  supported 
the  proposed  rule.  Accordingly,  the  final 
rule  is  the  same  as  set  forth  in  the  notice 
of  proposed  rule-making. 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  This  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
No  new  information  collection 
requirements  are  imposed  by  the 
proposed  amendment. 

List  of  Subjects  in  45  CFR  Part  670 

Antarctica.  Conservation. 

Therefore,  45  CFR  Part  670  is 
amended  as  set  forth  below: 

PART  670— [AMENDEDI 

1.  The  authority  citation  for  Part  670 
continues  to  read  as  follows: 

Authority:  Sec.  11,  Pub.  L  81-507.  64  Stat. 
149  (42  U.S.C.  1870]  as  amended:  Pub.  L.  95- 
541.  92  Stat.  2048  (16  U.S.C.  2401). 

2.  Section  670.4(c)  is  revised  to  read  as 
follows: 

§670.4    Proliibited  acts. 

***** 

(c)  Entry  into  designated  area.  It  is 
unlawful  for  any  United  States  citizen  to 
enter  any  specially  protected  area  or  to 
enter  sites  of  special  scientific  interest, 
except  sites  of  special  scientific  interest 
for  which  section  670.34  states  no  permit 
is  required. 

3.  Section  670.34  is  revised  to  read  as 
follows: 

670.34    Designation  of  sites  of  special 
scientific  interest  and  management  plans 
for  ttwee  sites. 

(a)  The  Director  is  required  to 
designate  as  a  site  of  special  scientific 
interest  each  area  approved  by  the 
United  States  in  accordance  with 
Recommendation  Vin-3  of  the  Eighth 
Antarctic  Treaty  Consultative  Meeting. 
The  Director  is  also  required  to 
prescribe  a  management  plan  for  such 
sites  which  is  consistent  with  any 
management  plan  approved  by  the 
United  States  in  accordance  with  that 
Recommendation.  Accordingly,  the 
areas  listed  below  are  designated  as 
sites  of  special  scientific  interest  to  be 
managed  in  accordance  with  the 
management  plan  recommended  at  the 
applicable  consultative  meeting  and  any 
subsequent  amendments  to  that  plan. 
The  number  of  the  recommendation, 
including  any  modifications  made  at 
subsequent  consultative  meetings,  is 
included  below  after  each  site,  as  is  the 
site  number  established  at  the 
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consultative  meetings.  If  there  are  any 
variations  or  additional  management 
measures  required  by  the  United  States 
they  shall  also  be  included  in  the  listing 
below.  Any  specific  conditions  or 
limitations  included  in  permits  issued 
under  this  regulation  will  be  consistent 
with  these  plans.  More  detailed  maps 
and  descriptions  of  the  sites  and  the 
complete  management  plans  as 
recommended  at  the  consultative 
meetings  can  be  obtained  from  the 
National  Science  Foundation,  Division 
of  Polar  Programs,  Washington,  DC 
20550. 

(b)  The  sites  of  special  scientific 
interest  are  as  follows: 

(1)  Cape  Royds,  Ross  Island:  Site  No. 
1  as  described  in  Recommendation  VIII- 
4  as  revised  by  Recommendations  X-6, 
XlI-5  and  XIII-9. 

(2)  Arrival  Heights,  Hut  Point 
Peninsula,  Ross  Island:  Site  No.  2  as 
described  in  Recommendation  VIII-4  as 
revised  by  Recommendations  X-6,  XII- 
5,  XIII-7  and  XIV-4.  This  site  does  not 
require  an  entry  permit. 

(3)  Barwick  Valley,  Victoria  Land: 
Site  No.  3  as  described  in 
Recommendations  VIII-4  as  revised  by 
Recommendations  X-6,  XII-5  and  XIII-7. 

(4)  Cape  Crazier,  Ross  Island:  Site  No. 
4  as  described  in  Recommendation  VIII- 

4  as  revised  in  Recommendations  X-6, 
XII-5  and  XIII-7. 

(5)  Fildes  Peninsula,  King  George 
Island,  South  Shetland  Islands:  Site  No. 

5  as  described  in  Recommendation  VIII- 
4  as  revised  in  Recommendations  X-6, 
XII-5  and  XIII-7. 

(6)  Byers  Peninsula,  Livingston  Island, 
South  Shetland  Islands:  Site  No.  6  as 
described  in  Recommendation  VIII-4  as 
revised  in  Recommendations  X-6,  XlI-5 
and  XIU-7. 

(7)  Haswell  Island:  Site  No.  7  as 
described  in  Recommendation  VIII-4  as 
revised  in  Recommendations  X-6,  XII-5 
and  XIII-7. 

(8)  Western  Shore  of  Admiralty  Bay, 
King  George  Island:  Site  No.  8  as 
described  in  Recommendation  X-5  as 
revised  in  Recommendations  XII-5  and 
XIII-7. 

(9)  Rothera  Point,  Adelaide  Island: 
Site  No.  9  as  described  in 
Recommendation  XIII-8. 

(10)  Caughley  Beach,  Cape  Bird,  Ross 
Island:  Site  No.  10  as  described  in 
Recommendation  XIII-8. 

(11)  Tramway  Ridge.  Mt.  Erebus,  Ross 
Island:  Site  No.  11  as  described  in 
Recommendation  XIII-8. 

(12)  Canada  Glacier,  Lake  Fryxell, 
Taylor  Valley,  Victoria  Land:  Site  No. 
12  as  described  in  Recommendation 
XlII-8. 

(13)  Potter  Peninsula,  King  George 
Island,  South  Shetland  Islands:  Site  No. 


13  as  described  in  Recommendation 
XIII-8. 

(14)  Harmony  Point,  Nelson  Island, 
South  Shetland  Islands:  Site  No.  14  as 
described  in  Recommendation  XIII-8. 

(15)  Cierva  Point  and  nearby  islands, 
Danco  Coast,  Antarctic  Peninsula:  Site 
No.  15  as  described  in  Recommendation 
XIII-8. 

(16)  Bailey  Peninsula,  Budd  Coast, 
Wilkes  Land:  Site  No.  16  as  described  in 
Recommendation  XIII-8. 

(17)  Clark  Peninsula,  Budd  Coast, 
Wilkes  Land:  Site  No.  17  as  described  in 
Recommendation  XIII-8. 

(18)  White  Island,  McMurdo  Sound: 
Site  No.  18  as  described  in 
Recommendation  XIII-8. 

(19)  Linnaeus  Terrace,  Asgaard 
Range,  Victoria  Land:  Site  No.  19  as 
described  in  Recommendation  XIIl-S. 

(20)  Biscoe  Point,  Anvers  Island, 
Palmer  Archipelago:  Site  No.  20  as 
described  in  Recommendation  XIII-8. 

(21)  Shores  of  Port  Foster,  Deception 
Island.  South  Shetland  Islands:  Site  No. 
21  as  described  in  Recommendation 
XIII-8. 

(22)  Yukirdori  Valley,  Langhovde, 
Lutzow-Holm  Boy:  Site  No.  22  as 
described  in  Recommendation  XIV-5. 

(23)  Svarthamaren,  Muhlig- 
Hofmannfjella,  Dronning  Maud  Land: 
Site  No.  23  as  described  in 
Recommendation  XIV-5. 

(24)  Summit  of  ML  Melbourne,  North 
Victoria  Land:  Site  No.  24  as  described 
in  Recommendation  XIV-5. 

(25)  Marine  Plain,  Mule  Peninsula, 
Vestfold  Hills,  Princess  Elizabeth  Land: 
Site  No.  25  as  described  in 
Recommendation  XIV-5. 

(26)  Chile  Bay  (Discovery  Bay), 
Greenwich  Island,  South  Shetland 
Islands:  Site  No.  26  as  described  in 
Recommendation  XIV-5. 

(27)  Port  Foster,  Deception  Island, 
South  Shetland  Islands:  Site  No.  27  as 
described  in  Recommendation  XIV-5. 

(28)  South  Bay,  Doumer  Island, 
Palmer  Archipelago:  Site  No.  28  as 
described  in  Recommendation  XIV-5. 

Date:  May  26. 1969. 
Erich  Bloch, 

Director 

[FR  Doc.  89-13603  Filed  6-8-89:  8:45  am) 

BILUNG  CODE  7S5S-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  247  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Ocean  Transportation  by  U.S.-Flag 
Vessels 

AGENCY:  Department  of  Defense  (DoD). 


ACTION:  Interim  rule  (extension  of 
comment  period). 

summary:  The  Defense  Acquisition 
Regulatory  Council  published  an  interim 
rule  with  request  for  public  comment  on 
April  21, 1989,  54  FR  16111.  to  revise  the 
Department  of  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Parts  247  and  252.  The  interim 
rule  implemented  the  requirements  of 
the  Cargo  Preference  Act  of  1904, 10 
U.S.C.  2631.  The  original  date  for 
submission  of  comments.  May  22. 1989. 
has  been  extended  to  June  30. 1989.  to 
accommodate  the  requests  of  interested 
parties. 

DATE:  Written  comments  on  the  interim 
rule  should  be  submitted  to  the  address 
shown  below  not  later  than  June  30, 
1989,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS,  c/o  OASD(P&L)  (MRS).  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  8»-47 
in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W.  Lloyd,  Executive 

Secretary,  DAR  Council,  telephone  (202) 

697-7266. 

Charies  W.  Uoyd, 

Executive  Secretary.  Defense  Acquisition 

Regulatory  Council. 

[FR  Doc.  89-13653  Filed  6-6-89;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  24 
(FHWA  Docket  No.  87-22] 
RIN  2125-AB  85 

Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Regulations 
for  Federal  and  Federally  Assisted 
Programs;  Technical  Corrections 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  This  document  contains 
technical  corrections  to  the  final  rule  on 
uniform  relocation  assistance  and  real 
property  acquisition  that  appeared  at 
pages  8912  through  8950  in  the  Federal 
Register  of  March  2. 1989  (54  FR  8912) 
FR  Doc.  89-4543.  These  technical 
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corrections  are  necessary  to  correct 
certain  references  and  misspelled  words 
of  the  Final  rule  text. 
EFFtcnVE  DATE:  June  9. 1989. 

FOR  FURTHCR  INFORMATtON  CONTACT: 
Mr.  F.D.  Luckow,  Chief  Program 
Requirements  Division.  O^ice  of  Right- 
of-Way.  HRW-10.  (202)  366-0116;  or  Mr. 
S.  Reid  Alsop,  Office  of  the  Chief 
Counsel.  HCC-40.  (202)  366-1371. 
Federal  Highway  Administration,  400 
7th  Street.  SW.,  Washington.  DC  20590. 

In  PR  Doc.  89-4543.  in  the  issue  of 
Thursday,  March  2, 1989.  on  pages  8912 
through  8950,  in  the  preamble  and  text  of 
49  CFR  Part  24,  the  following  corrections 
are  as  set  forth  below. 

1.  In  the  preamble  on  page  8914  under 
the  subheading  "Section  24.2 
Definitions"  in  the  first  paragraph 
correct  the  reference  "(5  24.2)"  to  read 
"(5  24.2(1))". 

2.  In  the  preamble  on  page  8920,  under 
the  subheading  "Section  24.105 
Acquisition  of  Tenant-owned 
Improvements,"  correct  the  reference 
"24.2(q)"  to  read  as  "24.2(s)"  each  time  it 
appears. 

S24.1    [Corracttd] 

3.  In  9  24.1(b),  correct  the  word 
"personal"  to  read  as  "persons." 

S24^    (CorrKtMl] 

4.  In  24.2,  amend  paragraph  (a)(1)  by 
correcting  the  words  "as  defined  in 
paragraph  (a)(2)"  to  read  "as  defined  in 
paragraph  (a)(4)"  and  amend  paragraph 
(g)(2)(i)  by  correcting  the  reference 

"5  24.403(e)"  to  read  as  "§  24.403(d)." 

S  24.101    [Corrtctcd] 

5.  In  §  24.101,  amend  paragraph  (a)(2) 
by  capitalizing  the  word  "Agency"  the 
first  time  that  it  appears  in  the  sentence. 

(24.105    [Corr«cted] 

6.  In  9  24.105,  paragraphs  (c)  and  (d)(2) 
are  corrected  by  removing  the  capital 
letter  from  the  word  "property"  and 
using  the  lower  case. 

§24.601    [Corrected] 

7.  In  9  24.601,  amend  the  word 
"Agency"  by  removing  the  capitalization 
and  having  it  read  as  "agency". 

S  24.603    (CorrMted) 

8.  In  9  24.603(b),  amend  the  word 
"Agency's"  in  the  first  sentence  by 
removing  the  capitalization  and  having 
it  read  as  "agency's". 

Appendix  A    [Corrected] 

9.  Appendix  A  to  Part  24  is  amended 
by  correcting  the  acronym  "HU"  to  read 
as  "HUD"  in  the  fifth  paragraph  under 
the  subheading  "Section  24.2(d)(2) 
Definitions"  on  page  8946  of  the  Federal 


Register  by  correcting  the  words  "fund 
raising"  to  read  as  one  word 
"fundraising"  in  the  paragraph  under  the 
subheading  "Section  24.306(d)  Nonprofit 
organizations";  by  correcting  the  words 
"3  points  on  $42,010.50"  to  read  "3  points 
on  $42,010.18 '  in  the  fourth  paragraph 
under  the  subheading  "Section  24.401(d) 
Increased  mortgage  interest  costs";  and 
by  correcting  the  words  "by  $42,010.18 
=  .83"  to  read  "by  $42,010.18  =  .8331;" 
in  the  fifth  paragraph  under  the 
subheading  "Section  24.401(d)  Increased 
mortgage  interest  costs". 

Appefidix  B    [Corrected] 

10.  Appendix  B  to  Part  24  is  amended 
by  correcting  the  words  "Fiscal  Year"  to 
read  "fiscal  year"  in  the  second 
paragraph  "Report  period"  under  the 
subheading  "General"  and  by  correcting 
the  reference  "section  20;  (a)"  to  read  as 
"section  206(a)"  each  time  it  appears  in 
the  fourth  paragraph  "Lines  12  A  and  B" 
under  the  subheading  "Part  B. 
Relocation  payments  and  expenses." 

This  document  is  issued  under  the 
authority  of  23  U.S.C.  315  and  49  CFR  1.48. 

Issued  on:  June  1, 1989. 
R.D.  Morgan, 
Executive  Director. 
[FR  Doc.  89-13641  Filed  6-6-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  672 
[Docket  No.  81132-9033] 

Groundfish  of  ttie  Gulf  of  Alaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  portion  of  the  total 
allowable  catch  (TAC)  of  sablefish 
allocated  to  trawl  gear  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
has  been  reached.  The  Secretary  of 
Commerce  is  prohibiting  further 
retention  of  sablefish  by  trawl  vessels 
fishing  in  this  district  from  12:00  noon, 
Alaska  Daylight  Time  (ADT),  on  June  6, 
1989,  through  December  31, 1989. 
DATES:  Effective  from  12:00  noon,  a.d.t., 
on  June  6,  until  midnight,  Alaska 
Standard  Time  (a.s.t.),  December  31, 
1989. 

AOORES8ES:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director, 
Alaska  Region  (Regional  Director), 


National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau,  Alaska  99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT 

|anet  E.  Smoker,  Fishery  Management 
Biologist.  NMFS.  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservantion  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.20(a)  of 
the  regulations  establishes  an  optimum  . 
yield  range  of  116,000—600,000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska.  The  TACs  for  target 
species  and  species  groups  are  specified 
annually  and  apportioned  among  the 
regulatory  areas  and  districts. 

Section  672.24(b)(1)  restricts  the  trawl 
catch  of  sablefish  in  the  Central 
Regulatory  Area  to  20  percent  of  the 
TAC.  The  1989  TAC  specified  for 
sablefish  TAC  in  the  Central  Regulatory 
Area  is  11.700  mt  (54  FR  6524.  February 
13, 1989);  20  percent  of  the  TAC  is  2,340 
mt.  Under  9  672.24(b)(3)(ii),  if  the  share 
of  the  sablefish  TAC  assigned  to  any 
type  of  gear  for  any  area  or  district  is 
reached,  further  catches  of  sablefish 
must  be  treated  as  prohibited  species  by 
persons  using  that  type  of  gear  for  the 
remainder  of  the  year. 

Sablefish  are  caught  incidentally  by 
vessels  using  trawl  gear  while  fishing  for 
other  groundfish  species.  The  Regional 
Director  reports  that  1,849  mt  of 
sablefish  have  been  harvested  by 
catcher/processor  vessels  through  May 
20, 1989.  Current  daily  catch  rates  by 
these  vessels  are  as  high  as  28  mt  per 
day.  At  this  catch  rate,  the  balance  of 
the  2,340  mt  allocated  to  trawl  vessels 
will  be  harvested  by  12:00  noon,  a.d.t., 
June  6, 1989. 

Therefore,  pursuant  to 
9672.24(b)(3)(ii),  the  Secretary  is 
prohibiting  further  retention  of  sablefish 
caught  with  trawl  gear  in  the  Central 
Regulatory  Area  effective  12:00  noon, 
a.d.t.,  June  6, 1989.  After  that  date,  any 
sablefish  caught  with  trawl  gear  in  the 
Central  Regulatory  Area  must  be  treated 
as  prohibited  species  and  discarded  at 
sea. 

Allocation  of  the  sablefish  resource 
between  hook-and-line  and  trawl  gear  in 
the  Central  Regulatory  Area  and  the 
continued  health  of  all  components  of 
the  sablefish  fishery  will  be  jeopardized 
unless  this  notice  takes  effect  promptly. 
Therefore,  NOAA  finds  for  good  cause 
that  prior  opportunity  for  public 
comment  on  this  notice  is  contrary  to 
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the  public  interest  and  its  effective  date 
should  not  be  delayed. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  June  21. 1989.  If  written  comments 
are  received  which  oppose  or  protest 
this  action,  the  Secretary  will  reconsider 
the  necessity  of  this  action,  and,  as  soon 


as  practicable  after  that  reconsideration, 
will  publish  in  the  Federal  Register  a 
notice  either  of  continued  effectiveness 
of  the  adjustment,  responding  to 
comments  received,  or  that  modifies  or 
rescinds  the  adjustment. 

Classification 

This  action  is  taken  under  99  672.22 
and  672.24,  and  is  in  compliance  with 
Executive  Order  12291. 


List  of  Subjects  in  50  CFR  Pari  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Autliority:  16  U.S.C.  1801.  et  seq. 

Dated:  ]une  6. 1989. 
David  S.  Crsstiii, 

National  Marine  Fisheries  Service.  Acting 
Director.  Office  of  Fishery  Conservation  and 
Management 

[FR  Doc.  89-13742  Filed  6-6-89;  4:10  pm) 
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Vol.  54.  No.  110 

Friday,  June  9,  1909 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  nolioaa 
is  to  give  ir>terested  persora  an 
opportur>ity  to  partictpate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
S«rvic« 

8  CFR  Part  286 

(INS.  Na  1212-89] 

RIN  1115-AA30 

INS  Immigration  User  F—  Review 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Proposed  rule. 

summary:  Section  205  of  the 
Department  of  Justice  Appropriation 
Act,  1987  (Pub.  L  99-591;  enacted 
October  30, 1986),  requires  that  at  the 
end  of  each  2-year  period,  the  first  2- 
year  period  being  December  1, 1986, 
through  November  30, 1988.  the  Attorney 
General,  following  a  public  rulemaking 
with  opportunity  for  notice  and 
comment,  must  submit  a  report  to  the 
Congress  concerning  the  status  of  the 
Immigration  User  Fee  Account  (lUFA), 
and  recommend  any  adjustment  in  the 
prescribed  fee.  This  rulemaking 
publishes  the  status  of  the  lUFA  as  of 
December  1, 1988,  provides  ample 
opportunity  for  public  comment,  and 
recommends  that  the  fee  remain 
unchanged  at  the  current  $5.00  level  for 
the  subsequent  2-year  period. 
DATES:  Comments  must  be  received  on 
or  before  June  26. 1989. 
AOORESS:  Please  submit  written 
comments,  in  triplicate,  to  Director, 
Policy  Directives  and  Instructions, 
Immigration  and  Naturalization  Service, 
Room  2011,  425  I  Street,  NW., 
Washington,  DC  20538. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  S.  Thomason,  Systems 
Accountant,  Finance  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Washington,  DC  20536, 
Telephone:  (202)  633-4705. 
SUPPLEMENTARY  INFORMATION:  The  INS 

has  undertaken  the  required  study  of  the 
Immigration  User  Fee  (lUF)  and  lUFA. 


As  of  December  1, 1988.  the  status  of  the 
account  is  as  follows: 

Financial  Summary 

[Dollar  wnountt  in  (houaandsl 

1968 


Hovonuo •»..**»•>. 

OMgationt „.. 

Surplus _.. 

Accurrtuiated  lurplut 


$96,643 

95,000 

1.643 

5,542 


Funds  Utilization 

[Dollar  amounts  In  thousands] 


1967 

1988 

Amount 

Per- 
cem 

Amount 

Per- 
cent 

Inspections 

$38,676 
5,388 

13.396 
1,427 

66 
9 

23 
2 

$61,652 
11.043 

17,977 
4,328 

65 

Detention _ 

^4on•lmmig^am 
systems 

11 
19 

All  other 

5 

Totals 

$58,889 

100 

$95,000 

100 

ReverHM 

$62,788 

$96,643 

Percent  of 
Funds 
UliCzad 

94 

98 

All  Other  includes: 

Anti-Smuggling/Investigations 
Intelligence 

Administrative  Services 
Executive  Direction 
Training 

Construction  &  Engineering 
Legal  Proceedings 
Refugees  and  Overseas 

Position  Summary 


Program 


Inspectiorn 

Detention  8  deportation 

Refugees  &  overseas 

Data  ft  communtcations 

Anii-smuggling 

Investigations 

Inlalligence »»..* 

Administrative  services.... 

(.agal  proceedings „ 

Training 

Construction  A  engineering... 
ExectJtive  direction  ft  control 

Total 


1967 


948 


1988 


857 

1.066 

50 

50 

0 

0 

6 

11 

15 

15 

0 

15 

0 

0 

S 

12 

15 

16 

0 

0 

0 

0 

0 

0 

1.185 


Based  upon  our  study  which  covered  the 
period  from  December  1. 1986,  through 
November  30, 1988.  it  is  our 
recommendation  that  the  lUF  remain 


unchanged  at  the  $5.00  level  for  the 
period  December  1, 1988.  through 
November  30. 1990.  In  compliance  with  5 
U.S.C.  605b,  the  Commissioner  of  INS 
certifies  that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  not  be  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  286 

Aircraft,  Immigration,  Reporting  and 
recordkeeping  requirements,  Vessels. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  would 
remain  unchanged. 

Dated:  May  IZ,  1989. 
Alan  C  Nelson, 
Commissioner. 
(FR  Doc.  89-13687  Filed  6-6-89;  8;45  amj 

BMXING  COOC  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Psrt  71 

[Airspace  Docket  No.  89-ASO>231 

Proposed  Revision  of  Transition  Area, 
Swainsboro,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Swainsboro,  Georgia,  transition 
area.  The  Swainsboro  Very  High 
Frequency  Omnidirectional  Range 
Station  (VOR)  is  planned  to  be 
decommissioned,  thus  eliminating  the 
need  for  the  existing  arrival  area 
extension  based  on  the  VOR.  A  new 
standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
predicated  on  the  Emanuel  County 
nondirectional  radio  beacon  (NDB).  This 
revision  would  increase  the  radius  of  the 
transition  area  to  provide  additional 
airspace  protection  for  instrument  flight 
rules  (IFR)  aircraft  executing  the  new 
NDB  SIAP,  and  for  existing  IFR 
aeronautical  operations.  Also,  a  minor 
correction  would  be  made  to  the 
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geographic  position  coordinates  of  the 
Emanuel  County  Airport. 

DATES:  Comments  must  be  received  on 
or  before:  July  17, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  89-ASO-23,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  o^icial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652, 
3400  Norman  Berry  Drive,  East  Point. 
Georgia  30344,  telephone:  (404)  76^-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  eonomic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Swainsboro, 
Georgia,  transition  area.  The  existing 
arrival  area  extension  based  on  the 
Swainsboro  VOR  would  be  eliminated 
since  the  VOR  is  planned  to  be 
decommissioned.  The  radius  of  the 
transition  area  would  be  increased  from 
6.5  to  7.5  miles  to  afford  airspace 
protection  for  IFR  aircraft  executing  a 
recently  developed  SIAP  based  on  the 
Emanuel  County  NDB,  and  for  existing 
IFR  aeronautical  operations.  Also,  a 
minor  correction  would  be  made  to  the 
geographic  position  coordinates  of  the 
Emanuel  County  Airport.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 


71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  January  12. 
1983):  14  era  11.69 

t 

§71.181    [An>ended] 

2.  Section  71.181  is  amended  as 
follows: 

SM-ainsboro,  Georgia  [Revised] 

lliat  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  the  Emanuel  County  Airport  (Lat. 
32*36'27'N..  Long.  82'22'05"W.). 

Issued  in  East  Point,  Georgia,  on  May  23. 
1989. 

William  D.  Wood. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  89-13702  Filed  6-8-89:  8.45  am) 
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Federal  Highway  Administration 
23  CFR  Part  630 
(FHWA  Docket  No.  89-71 
RIN  2125-AC07 

Advance  Construction  of  Federal-Aid 
Projects;  Revision 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHW'A  proposes  to 
revise  existing  FHWA  regulations 
relating  to  the  advance  construction  of 
Federal-aid  highway  projects  to 
implement  the  provisions  mandated  i»y 
section  113  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987  (Pub. 
L.  100-17, 101  Stat.  132).  These  new 
provisions  provide  States  with 
additional  flexibility  in  using  advance 
construction  procedures. 

date:  Written  comments  are  due  on  or 
before  August  8. 1989. 
ADDRESS:  Submit  written,  signed 
comments  to:  Federal  Highway 
Administration.  FHWA  Docket  No.  89-7. 
HCC-10.  Room  4232,  400  Seventh  Street. 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  ET. 
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Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addrcssed,  stamped  postcard. 

Fon  PuiiTHefi  iNPomiATiON  contact: 

Mr.  Max  I.  Inman.  Office  of  Fiscal 
Services.  (202)  366-2853.  or  Michael  J. 
Laska.  Ofrice  of  the  Chief  Counsel.  (202) 
366-1383.  Federal  Highway 
Administration.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Ofrice  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLCMENTARY  INFORMATION:  Section 
113  of  the  STURAA  amended  23  U.S.C. 
115  relating  to  advance  construction. 
Section  115  allows  States  to  advance  the 
construction  of  Federal-aid  highway 
projects  without  requiring  that  Federal 
funds  be  obligated  at  the  time  the 
FHWA  approves  that  project.  States 
may  proceed  with  projects  even  though 
their  available  Federal  funds  have  been 
exhausted  and  then  request  that  Federal 
funds  be  made  available  at  a  later  time. 
The  STURAA  made  the  following 
changes  to  Title  23,  U.S.C: 

(a)  Metropolitan  planning,  railway- 
highway  crossings,  hazard  elimination, 
and  highway  planning  and  research 
funds  were  added  to  the  list  of  funds 
eligible  for  advance  construction 
approval. 

(b)  Primary  projects  were  included  in 
the  special  procedures  previously 
applicable  only  to  interstate  projects 
which  allow  States  to  proceed  with  an 
advance  construction  project  without 
regard  to  fund  balances  and  to  be 
reimbursed  for  certain  bond  interest 
costs. 

(c)  A  State  may  request  advance 
construction  of  a  project  when  it  has 
used  or  demonstrates  that  it  will  use  all 
obligation  authority  allocated  to  it. 

!d)  The  limitation  on  the  amount  of 
spproved  advance  construction 
applications  was  revised  to  allow 
increased  use  of  the  procedures. 

In  addition  to  incorporating  these  new 
requirements,  the  format  of  the  proposed 
regulation  is  also  being  revised  to 
improve  the  organization  of  the  material. 
The  following  is  a  description  of  the 
speciRc  changes  being  proposed  for 
each  section  of  the  current  regulation: 

Section  630.701    Purpose 

This  section  is  revised  to  be  more 
concise. 

Section  630.702    Requirements  ami 
Conditions 

This  section  is  eliminated,  but  the 
provisions  are  incorporated  in  other  new 
sections,  i.e.,  Eligibility.  Procedures,  and 
Payment  of  Bond  Interest 


Section  630.703    Programs 

This  section  is  eUminated.  but  the 
provisions  are  included  in  the  new 
section,  Procedures. 

Section  630. 704    Bond  Proceeds 
Expended  on  Projects 

The  provisions  of  this  section  are 
included  in  the  new  section.  Payment  of 
Bond  Interest. 

Section  630.705    Approval  Actions 

This  section  is  considered  redundant 
and  is  eliminated.  The  general 
requirement  to  follow  regular 
procedures  is  contained  in  the  new 
section,  Procedures. 

Section  630.706    Project  Agreements 

This  section  is  considered  redundant 
and  is  eliminated. 

Section  630.707    Construction 

This  section  is  considered  redundant 
and  is  eliminated. 

Section  630. 706    Con  version  from 
Advance  Construction  Status  to  Regular 
Federal- Aid  Funded  Status 

The  requirements  of  this  section  are 
included  in  the  new  section.  Conversion 
to  a  Regular  Federal-aid  Project. 

Section  630. 709    Progress  and  Final 
Vouchers 

The  requirements  of  this  section  are 
included  in  the  new  section.  Procedures. 

Section  630.710    Cash  Management 

This  section  is  removed  to  eliminate 
the  reporting  requirement. 

Regidatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  action  is  being  initiated  in 
order  to  implement  a  statutory  mandate. 
A  regulatory  evaluation  is  not  required 
because  of  the  ministerial  nature  of  this 
action.  The  primary  impact  of  this  action 
will  be  to  provide  die  States  with 
additional  flexibihty  in  using  the 
procedures. 

Based  on  the  information  available  to 
the  FHWA  at  this  preliminary  stage  of 
the  rulemaking,  it  does  not  appear  that 
this  action  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

In  consideration  of  the  foregoing, 
FHWA  proposes  to  amend  Title  23. 
Code  of  Federal  Regulations  by  revising 
Part  630,  Subpart  G  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Fart  630 

Bonds,  Government  contracts.  Grant 
programs — transportation.  Highways 
and  roads.  Reporting  and  recordkeeping 
requirements. 

Issued  on:  June  1. 1S89. 
R.  D.  Morgan. 

Executive  Director. 

PART  630— PRECONSTRUCTION 
PROCEDURES 

1.  The  authority  citation  for  Part  630 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  104. 109.  lia 
113,  115. 120(0.  121(c),  125,  315,  and  320;  23 
CFR  1.32;  49  CFR  1.48(b).  unless  otherwise 
noted. 

2.  Subpart  G  of  Part  630  is  revised  to 
read  as  follows: 

Subpart  G— Advance  Construction  of 
Fe<teral-Ald  ProiMta 

630.701  Purpose. 

630.703  Eligibility. 

830.705  Procedures. 

630.707  Limitation. 

630.709  Conversion  to  a  regular  Federal-aid 

project. 

630.711  Payment  of  bond  interest 

Subpart  G— Advance  Construction  of 
Federal-Aid  Projects 

§630.701    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  procedures  for  advancing  the 
construction  of  Federal-aid  highway 
projects  without  obligating  Federal 
funds  apportioned  or  allocated  to  the 
State. 

§630.703    ENgMUty. 

(a)  The  State  highway  agency  (SHA) 
may  proceed  with  a  highway  substitute, 
secondary,  urban,  metropolitan 
planning,  railway-highway  crossings, 
bridge  replacement  and  rehabilitation, 
hazard  elimination,  or  planning  and 
research  project  in  accordance  with  this 
subpart  provided  the  SHA: 
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(1)  Has  obligated  all  funds 
apportioned  or  allocated  to  it  under  23 
U.S.C.  103(e)(4)(H).  104(b)(2),  104(b)(6). 
104(f).  130, 144. 152,  or  307.  as  the  case 
may  be  for  the  proposed  project  or 

(2)  Has  used  all  obligation  authority 
distributed  to  it  or 

(3)  Demonstrates  that  it  will  use  all 
obligation  authority  distributed  to  it. 

(b)  The  SHA  may  proceed  with  a 
primary.  Interstate,  or  Interstate 
resurfacing,  restoration,  rehabilitation, 
and  reconstruction  (4R)  project 
authorized  under  23  U.S.C.  104(b)(1)  and 
104(b)(5)  in  accordance  with  this  subpart 
without  regard  to  apportionment  or 
obligation  authority  balances. 

(c)  Total  advance  construction 
authorizations  within  a  funding  category 
shall  not  exceed  the  limitation 
estabUshed  in  S  630.707. 

S630.70S    Procedures. 

(a)  An  advance  construction  project 
shall  meet  the  same  requirements  and 
be  processed  in  the  same  marmer  as  a 
regular  Federal-aid  project  except 

(1)  FHWA  authorization  does  not 
constitute  a  commitment  of  Federal 
funds,  and 

(2)  FHWA  shall  not  reimburse  the 
State  until  the  project  is  converted  under 
§  630.709. 

(b)  Project  numbers  shall  be  identified 
by  the  letters  "AC"  preceding  the 
regular  project  number  prefix. 

(c)  If  the  SHA  plans  to  claim  bond 
interest  costs  under  S  630.711.  it  shall 
include  in  its  request  for  authorization 
the  estimated  federally  participating 
bond  interest  cost 

(d)  The  SHA  shall  submit  a  Cnal 
voucher  to  the  FHWA  upon  completion 
of  the  project  even  though  the  project 
has  not  been  converted.  If  the  SHA  is 
claiming  bond  interest  costs  under 

§  630.711,  it  shall  certify  on  the  final 
voucher  that  the  bond  proceeds  were 
expended  in  the  constriction  of  the 
project  and  shall  include  a  computation 
of  the  eligible  interest  costs. 

§630.707    Limitation. 

[a]  Through  September  30. 1990,  the 
Federal  share  of  the  cost  of  advance 
construction  projects  within  each 
funding  category  is  limited  to: 

(1)  The  amount  of  unobligated  funds 
apportioned  or  allocated  to  the  State, 
plus, 

(2)  The  State's  expected 
apportionment  of  the  existing 
authorizations,  plus. 

(3)  An  additional  amount  equal  to  the 
State's  expected  apportionment  from  the 
last  year  of  authorization.  This 
additional  amount  is  not  applicable  to 
Interstate  projects  authorized  under  23 
U.S.C.  104(b)(5)(A). 


(b)  Beginning  October  1, 1990,  the 
limitation  will  be  restricted  to  the 
amount  specified  in  paragraph  (a)(1) 
plus  paragraph  (a)(2)  of  this  section. 

S  630.709    Conversion  to  a  regular  Federat- 
aid  protect. 

(a)  The  SHA  may  submit  a  written 
request  to  the  FHWA  that  a  project  be 
converted  to  a  regular  Federal-aid 
project  at  any  time  provided  that 
sufficient  Federal-aid  funds  and 
obligation  authority  are  available. 

(b)  The  FHWA's  approval  of  the 
SHA's  request  shall  result  in  the 
obligation  of  the  Federal  share  of  project 
costs. 

(c)  The  SHA  may  then  claim 
reimbursement  for  the  Federal  share  of 
project  costs  incurred  provided  the 
project  agreement  has  been  executed.  If 
the  SHA  has  previously  submitted  a 
final  voucher,  the  FHWA  will  process 
the  voucher  for  payment 

8630.711    Payment  of  bond  Interest 

(a)  For  Interstate  projects  authorized 
by  the  FHWA  after  January  6, 1983,  and 
for  Interstate  4R  and  primary  projects 
authorized  by  the  FHWA  after  April  2. 
1987,  interest  earned  and  payable  on 
bonds  issued  by  a  State  is  an  eligible 
cost  of  construction  as  follows: 

(1)  Participating  interest  cost  is  based 
on  the  actual  expenditure  of  bond 
proceeds  on  the  Federal-aid  project.  The 
interest  on  the  bonds  is  applied  to  the 
amount  of  bond  proceeds  expended  on 
the  project  from  the  date  of  expenditure. 

(2)  The  amount  of  interest  determined 
in  paragraph  (a)(1)  of  this  section  shall 
not  exceed  the  estimated  increase  in  the 
physical  construction  cost  of  the  project 
which  would  have  occurred  had  the 
project  been  authorized  on  the  date  of 
conversion.  The  estimated  increase  in 
the  physical  construction  cost  is 
determined  by  applying  the  increase,  if 
any,  in  the  national  construction  cost 
index  in  effect  on  the  date  of  conversion 
over  the  index  in  effect  on  the  date  of 
the  FHWA  authorization,  to  the  actual 
cost  of  physical  construction. 

(b)  For  Interstate  projects  under 
physical  construction  on  January  1, 1983, 
and  converted  to  a  regular  Federal-aid 
project  after  January  1. 1983.  bond 
interest  is  eligible  in  accordance  with 
paragraph  (a)(1)  of  this  section.  The 
restriction  in  paragraph  (a)(2)  of  this 
section  docs  not  apply. 

|FR  Doc.  89-13642  Filed  6-8-89;  8:45  am] 
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Coast  Guard 

33  CFR  Part  117 

|CCG02-<»-01] 

DrawtKidge  Operation  Regulations; 
Red  River  Waterway,  Louisiana 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  operation  of  drawbridges 
on  the  Red  River  Waterway  in  Louisiana 
below  Mile  283.1.  A  proposal  to  change 
the  existing  regulations  is  being  made 
because  the  current  requirements  do  not 
provide  for  the  reasonable  needs  of 
navigation  in  conjunction  with  the 
opening  of  Lock  and  Dam  No.  2  at  Mile 
75.0.  A  significant  increase  in  the 
frequency  and  volume  of  traffic  on  the 
Red  River  Waterway  for  year-round  use 
dictates  the  need  for  a  more  equitable 
regulation.  The  existing  regulation 
requires  that  46  hours  advance  notice  be 
given  to  open  the  drawbridges.  The 
proposed  change  would  require  that  the 
draws  of  the  bridges  open  with  a!  least  8 
hours  advance  notice  except  that 
highway  bridges  in  Alexandria. 
Louisiana,  need  not  be  opened  between 
the  hours  of  7:30  a.m. — 8:30  a.m.  and  4:00 
p.m. — 5:30  p.m.  Monday  through  Friday. 

DATE:  Comments  must  be  received  on  or 
before  July  24, 1989. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Second  Coast 
Guard  District  1430  Olive  Street  St 
Louis,  MO  63103-2398.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  1430  Olive  Street  Room 
400,  St.  Louis,  MO  63103-239a  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District.  (314)  425-4607. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  changesto  the  proposal. 

The  Commander,  Second  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposaL 
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The  proposed  regulations  may  be 
changed  in  light  of  comment!  received. 

Drafting  loforaiation 

The  drafters  of  this  notice  are  B.|. 
Flahart.  Assistant  Chief,  Bridge  Branch, 
Project  OfTicer,  and  Commander  J.T. 
Orchard,  District  Legal  Officer  Project 
Attorney. 

Discussion  of  Proposed  Regulations 

The  Red  River  Waterway  Project 
originated  with  the  River  and  Harbors 
Act  of  August  13, 1968.  The  U.S.  Army 
Corps  of  Engineers,  Viclcsburg  District 
has  opened  Lock  and  Dam  No.  2,  Mile 
75.0  providing  year-round  navigation. 
The  establishment  of  aids  to  navigation 
has  been  completed  by  the  Coast  Guard 
meriting  the  Red  River  Waterway  at  this 
time  to  Mile  140.0.  The  Corps  of 
Engineers  maintains  an  authorized 
project  channel  9  feet  deep  by  200  feet 
wide.  The  opening  of  Lock  No.  2 
eliminated  the  seasonal  use  of  the 
waterway  based  on  fluctuation  of  water 
levels.  Presently,  all  drawbridges  on  the 
Red  River  Waterway  up  to  Mile  283.1 
are  required  to  open,  provided  48  hours 
advance  notice  is  given.  This  amount  of 
time  is  considered  excessive  to 
accurately  predict  a  towboat's  estimated 
time  of  arrival.  An  8  hour  advance 
notice  will  provide  a  more  realistic 
timeframe  for  Red  River  Waterway 
waterboume  traffic;  the  daily  closed 

Eeriods  will  prevent  the  highway 
ridges  in  Alexandria,  Louisiana,  from 
opening  during  commuter  peak  times. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-signiflcant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  proposal  will  lessen  the  advance 
notice  for  opening  bridges.  The  purpose 
of  decreasing  the  advance  notice 
requirements  should  reduce  operating 
costs  to  the  waterway  industry  caused 
by  inaccurately  predicted  arrival  times 
at  bridges.  The  bridges  requiring  the 
greatest  amount  of  time  to  open  are 
scheduled  for  alteration  as  part  of  the 
waterway  project.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
this  rule,  if  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

UsI  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Propoeed  Regulations  ^ 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.SC.  499: 49 CFR  1.48;  33 
CFR  1.05-l(g):  33  CFR  117.43. 

2.  Section  117.491  is  revised  to  read  as 
follows: 

1117.491    Red  River  Waterway. 

(a)  The  draws  of  all  bridges  from  mile 
ee.O  through  mile  283.1  (1967  mileage) 
shall  open  on  signal  if  at  least  8  hours 
notice  is  given,  except  the  Fulton  Street 
and  Jackson  Street  Drawbridges  in 
Alexandria,  Louisiana,  need  not  be 
opened  between  the  hours  of  7:30  a.m. — 

8:30  a.m.  and  4:00  p.m 5:30  p.m., 

Monday  through  Friday.  The  draws  of 
the  bridges  need  not  be  opened  for  a 
vessel  that  arrives  at  any  of  these 
bridges  more  than  two  hours  after  the 
time  speciHed  in  the  notice,  unless  a 
second  notice  of  at  least  8  hours  is 
given. 

(b)  The  draws  of  the  bridges  above 
mile  283.1  need  not  be  opened  for  the 
passage  of  vessels. 

Date:  May  16. 1988. 
WUliam  J.  Eckar. 

Rear  Admiral,  U.S.  Coaat  Guard  Commander, 
Second  Coast  Guard  District 

[FR  Doc  89-13675  Filed  6-8-69;  8:45  am] 
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33  CFR  Parts  126. 154,  and  156 

[00086-034] 

RIN211S-AC29 

Hazardous  Materials  Pollution 
Prtvantion 

aoincy:  Coast  Guard,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  making  changes  to  its 
proposed  regulations  for  waterfront 
facilities  which  transfer  oil  or  hazardous 
materials  in  bulk.  These  changes  were 
recommended  by  a  commenter  to  the 
notice  of  proposed  rulemaking  for 
hazardous  materials  pollution 
prevention  published  in  the  Federal 
Register  on  June  13, 1988.  This 
supplemental  proposal  is  intended  to 


help  simplify  the  administration  and 
enforcement  of  the  existing  waterfront 
facility  regulations  by  consolidating  the 
Coast  Guard's  safety  and  pollution 
prevention  requirements  for  bulk  liquid 
terminals. 

OATI:  Comments  must  be  received  on  or 
before  July  24. 1989. 

AODRfSSes:  Comments  must  be 
submitted  to  the  Commandant  (G-LRA- 
2),  Room  3600,  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  Comments  may  be  delivered 
to  and  will  be  available  for  inspection 
and  copying  at  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2), 
Room  3600,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  (202)  267- 
1477.  Normal  office  hours  are  between 
8:00  a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Draft  Economic  Evaluation  and  Draft 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  have  been 
prepared  and  may  also  be  inspected  or 
copied  at  the  Marine  Safety  Council  at 
the  same  address. 

TOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  J.  Szigety,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection  (G-MPS-3),  Room  1108,  (202) 
267-0491,  between  7:00  a.m.  and  3:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

SUPFLSMCNTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Comments  should  include 
the  name  and  address  of  the  person 
making  them,  identify  this  supplemental 
notice  (CGD  86-034)  and  the  specific 
section  of  the  proposal  to  which  each 
comment  applies,  and  give  the  reasons 
for  the  comments.  If  an  acknowledgment 
is  desired,  a  stamped,  self-addressed 
postcard  should  be  enclosed.  The  rules, 
as  proposed,  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  further  action  is  taken  on  the 
proposed  rules.  No  public  hearing  is 
planned,  but  one  may  be  held  at  a  time 
and  place  to  be  set  in  a  subsequent 
notice  in  the  Federal  Register  if  written 
requests  for  a  public  hearing  are 
received  from  interested  persons  raising 
genuine  issues  and  desiring  to  comment 
orally  at  a  public  hearing,  and  if  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  be  beneficial  to 
the  rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Mr.  Kenneth  ). 
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Szigety,  Project  Manager,  and  Mr. 
Stanley  M.  Colby,  Projet  t  Counsel. 
Office  of  Chief  Counsel. 

Discussion 

One  of  the  proposals  made  by  the 
Coast  Guard  in  the  June  13, 1S88  issue  of 
the  Federal  Register  (53  YK  22118)  was 
to  pxfend  the  applicaiion  of  the  oil 
pollution  prevention  regulations  in  33 
CFR  Parts  154  and  156  to  waterfront 
facilities  that  transfer  bulk  liquid 
hazardous  materials,  including  those 
intended  for  incineration  at  sea. 
Additionally,  to  elimipa'e  the  confusion 
that  presently  occurs  from  h.-)ving 
req!iirements  for  transfer  operations 
published  in  iwtii  Part  126  and  Part  156 
of  Title  33,  Code  of  Federal  Regulations 
(CFR).  it  was  proposed  to  publish  the 
requirements  for  all  bulk  liquid  transfer 
operations  (other  than  for  liquefied 
gases)  in  only  Part  156.  While 
eliminating  this  confusion,  waterfront 
facilities  that  transfer  oil  or  liquid 
hazardous  materials  in  bulk  would 
continue  to  be  subject  to  the  "safety" 
requirements  of  33  CFR  126.15  (a)-{n). 
Based  upon  comments  submitted  on  the 
June  aath  proposal,  the  Coast  Guard  is 
considering  a  further  consolidation  of 
the  requirements  for  wiiierfront  facilities 
that  transfer  oil  or  liquid  hazardous 
materials  in  bulk  other  than  liquefied 
g.ises.  This  consolidation  would  entail 
duplicating  and  clarifying  the  safety 
requirements  of  S  126.15  ia)-{n),  and 
incl.3ding  them  as  a  new  section. 
S  154.735.  Thus,  under  proposed 
§  154.735  the  facilify  operator  would  be 
required  to  ensure  compliance  with 
safety  rules  that  are  similar  to  those 
presently  contained  in  33  CFR  126.15, 
such  as  smoking  restrictions,  storage 
restrictions,  welding  and  hot  work 
restrictions,  access  limitations,  and 
similar  basic  safety  concerns. 

In  addition,  a  new  requirement  that  no 
facility  previously  had  to  meet  is  being 
proposed.  This  proposal  would  require 
facilities  that  conduct  tank  cleaning  or 
gas  freeing  operations  on  vessels 
carrying  oily  residues  or  mixtures  to 
conduct  these  cperaticrs  in  accordance 
with  the  International  Safefy  Guide  for 
Oil  Tankers  and  Terminals  (ISGOTT) 
3rd  edition.  The  Coast  Guard  is 
proposing  this  requirem'iit  because 
there  have  bern  a  nuinbrr  of  explosions 
at  facilities  during  these  operations.  The 
Coast  Guard  is  not  aw-i.-t?  of  any 
domestic  safety  stamlTrd  nddresbing 
vessel  tank  clrianing  iind  g  ts  freeing 
operations  and  believps  that  following 
the  ISGOIT  procedures  will  reduce  the 
likelihood  of  explosiors  during  these 
operations.  The  Coast  Guard  is  alho 
considering  establishing  a  similar 
requirement  for  facilifici  conduc;tina 


tank  cleaning  or  gas  freeing  operations 
on  vessels  carrying  residues  or  mixtures 
of  bulk  hazardous  materials  other  than 
oil.  This  requirement  would  incorporate 
appropriate  sections  of  the  upcoming 
revision  of  the  Tanker  Safety  Guide 
(Chemicals),  published  by  the 
Internationa!  Chamber  of  Shipp!.^g.  This 
incorporation  by  reference  is  not 
included  in  this  propos.ii  because  the 
revision  has  not  been  published.  If  the 
revision  is  published  ar.d  the  relevant 
secHons  are  considered  acceptable  by 
the  Coast  Guard  whr.-?  this  proposal  is 
being  considered,  the  Coast  Guird  will 
publish  a  notice  in  the  Federal  Register 
proposing  to  incorporate  this  material. 
Comments  on  compliance  costs  and 
applicability  of  these  proposed 
requiremenis  are  requested.  Interested 
persons  can  contact  the  Project  .Manager 
as  directed  under  FOR  FURTHER 
INFORMATION  CONTACT  to  review  tile 
proposed  ISGOTT  and  Tanker  Safety 
Guide  (Chemicals)  standards. 

Failure  to  comply  with  the 
requirements  in  proposed  S  154.735 
could  result  in  a  suspension  order  by  the 
OCMI  or  COTP  to  suspend  operations, 
as  proposed  by  5  156  112  in  the  June  13th 
notice.  The  titie  of  Part  154  would. have 
to  be  changed  from  the  proposed  title  in 
the  June  13th  notice  to  reflect  the  fact 
that  the  new  section  wii!  concern  both 
"safety"  and  "pollution  prevention" 
requirements.  Regarding  waterfront 
facilities  that  transfer  oil  or  hquid 
hazardous  materials  in  bulk,  it  is  current 
Coast  Guard  poticy  to  apply  the  safety 
requirements  in  Part  126  to  only  those 
facilities  that  transfer  oil  or  hazardous 
materials  which  are  flammable  or 
combustible  liquids.  However,  if  the 
pollution  prevention  regulations  in  33 
CFR  Parts  154  and  156  are  extended  to 
all  liquid  hazardous  materials  (many  of 
which  are  not  flammable  or 
combustible)  and  if  the  proposed  change 
in  this  supplemental  notice  is  i<dGpted, 
waterfront  faciUties  which  tran.^.fer  only 
non-flammable  or  non-combustible 
liquid  hazardous  materials  in  bulk 
would  be  subject  to  safety  requirements 
for  the  first  time.  The  Coast  Guard  has 
been  informed  by  industry  sources  that 
this  group  of  facilities  represents  an 
insignificant  portion  of  the  total 
regulated  industry. 

If  the  new  §  154.735  is  added, 
§  154.100,  Applicability,  would  be 
changed  to  indicate  that  Part  154  applies 
to  each  facility  or  marina  capable  of 
transferring,  in  bulk,  to  ur  from  any 
vessel  wiih  a  capacity  of  250  barrels  or 
more,  oil  or  hazardous  materials,  other 
than  hquefied  gases,  and  that  the  safety 
requirements  in  §  154.735  apply  to  each 
facilify  or  marina  that  transfers  these 


products  in  bulk  in  any  quantity  or  when 
the  facility  has  storage  tanks  containing 
these  products,  mixtures  that  include 
these  products,  or  their  residues. 

In  addition,  a  revised  section 
incorporating  industry  standards  would 
be  added  for  clarity,  arid  ssipporling 
changes  necessitated  by  the  addition  of 
S  154.735  would  also  be  included. 

This  coniemplaled  change  from  the 
notice  of  June  13, 1988  is  primarily 
editorial  in  nature.  However,  since  it 
would  apply  safety  requirements  to 
facilities  not  presently  covered,  the 
Coast  Guard  is  reopening  the  comment 
period  for  an  additional  45  dajs.  The 
Coast  Guard  invites  interested  persons 
to  comment  on  the  original  notice  as 
changed  by  this  supp!-  nental  notice. 

Regulatory  Evaluation 

The  draft  Economif,  Evaluation  v.as 
prepared  in  conjunction  with  the  June 
13th  notice  and  can  be  inspected  or 
copied  as  discussed  in  ADDRESSES 
above.  Since  the  proposal  in  this 
supplemental  notice  would  app'y  to 
relatively  few.  if  any.  additional 
facilities  it  is  not  expP'ted  to  have  any 
impact  on  this  evaluation. 

Regulator)'  Flexibility  Act 

The  Coast  Guard  believes  thst  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Co.-^st 
Guard  has  determined  that  a  small 
entity  is  a  business  whose  annual 
receipts  do  not  exceed  1  million  dollars. 
The  Coast  Guard  does  not  have 
accurate  information  on  the  number  of 
businesses  in  this  catpgory.  Any  person 
affected  by  the  proposed  regulations 
who  believes  that  they  qualify  as  a 
small  entity  or  has  information 
concerning  the  impact  of  this  proposal 
on  a  small  entity  is  requested  to  s  jbmil 
any  pertinent  information  on  the  basis 
of  their  qualification  and  the  anticipated 
impact. 

Environmental  Impact 

The  draft  Envircmmental  Assessment 
and  Finding  of  No  Significant  Impact 
were  prepared  in  conjunction  wi'h  the 
June  13th  notice  and  can  be  inspected  or 
copied  as  discussed  in  addresses 
above.  The  substantive  changes  in  this 
supplemental  notice  a.-e  not  expected  to 
have  any  impact  on  these  evaluations. 

Paperwork  Reduction 

No  significant  paperwork  burden  to 
either  industry  or  the  government  is 
expected  to  result  from  this 
supplemental  notice. 
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Faderaliam  BtalmiMnt 

This  supplemental  notice  of  proposed 
rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  concepts  discussed  herein  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment. 

Regulatory  Information  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unifled  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Ust  of  Subjects 

33  CFR  Part  126 

Explosive.  Harbors,  Hazardous 
substances,  Reporting  and  record 
keeping  requirements. 

33  CFR  Part  154 

Oil  and  hazardous  materials  pollution, 
reporting  and  record  keeping 
requirements. 

33  CFR  Part  156 

Hazardous  materials  transportation, 
oil  and  hazardous  materials  pollution, 
reporting  and  record  keeping 
requirements,  water  pollution. 

In  accordance  with  the  preceding  it  is 
proposed  to  amend  Subchapter  O  of 
Chapter  I  of  Title  33,  Code  of  Federal 
Regulations  as  follows: 

PART  126— [AMENDED] 

The  authority  citation  for  Part  126  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C  1231: 40  CFR  1.46. 

i^MM    lAmMKtad] 

1.  By  amending  (  126.05  (a)  by 
removing  the  words  "any  flammable  or 
combustible  liquid  in  bulk,  except 
methane,  (46  CFR  Parts  30-38)"  and  by 
inserting  after  the  words  "49  CFR  Part 
172.101"  the  words  "and  those  carried  as 
bulk  liquids  other  than  the  cargoes  listed 
in  i  126.10(d)". 


|126J>7   lAmMided] 

2.  By  amending  §  126.07  by  adding 
after  the  semi-colon  in  paragraph  (a)  the 
word  "or",  by  removing  paragraph  (b). 
and  by  redesignating  paragraph  (c)  as 
paragraph  (b). 


PART  154— (AMENDEO] 

3.  The  authority  citation  for  Part  154  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C  1231: 49  CFR  1.46. 

4.  By  revising  the  heading  of  Part  154 
to  read  as  follows: 

PART  154— WATERFRONT  FACILITIES 
TRANSFERRING  OIL  AND 
HAZARDOUS  MATERIALS  IN  BULK 

5.  By  revising  i  154.100  to  read  as 
follows: 

§154.100    ApplleaMMy. 

This  part  applies  to  each  facility  or 
marina  that  transfers,  in  bulk,  to  or  from 
any  vessel  with  a  capacity  of  250 
barrrels  or  more,  oil  or  any  material, 
other  than  liqueHed  gases,  determined  to 
be  hazardous  under  46  CFR  153.40  (a), 
(b),  (c).  or  (e),  except  that  {  154.735 
applies  to  each  facility  or  marina  that — 

(a)  Transfers  in  bulk  any  quantity  of 
these  products;  or 

(b)  Has  storage  tanks  containing  these 
products,  mixtures  that  include  these 
products,  or  their  residues. 

Notw  A  storage  tank  that  is  not  gas  free 
and  safe  for  entry  is  considered  to  have 
residues  of  these  products  or  mixtures  of 
these  product*. 

6.  By  revising  {  154.106  to  read  as 
follows: 

S  154.106    Incorporation  by  reference. 

(a)  Certain  standards  and 
specifications  are  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
HOC  L  Street.  NW..  Washington.  DC, 
and  is  available  from  the  sources 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  standards  and  specirications 
approved  for  incorporation  by  reference 
in  this  part  are: 


American  National  Standards  In- 
stitute (ANSI) 

1430  Broadway,  New  York,  New 
York  10018 

ANSI  B16.S  Steel  Pipe  Flanges 
and  Flange  Fittings  1981 154.500 

ANSI  Bie  24  Brass  or  Bronze  Pipe 
Flanges  1978 154.500 

ANSI  B31.3  Chemical  Plant  and 
Petroleum  Refinery  Piping  1987 ....     154.510 


National  Fire  Protection  Associa- 
tion (NFPA) 

Batterymarch  Park.  Quincy,  MA 
02269 

National  Electrical  Code.  1987 154.735 

Oil  Companies  International 
Marine  Forum  (OCIMF) 

6th  Floor.  Portland  House.  Stag 
Place.  London  SWIE  5BH 

International  Safety  Guide  for  Oil 
Tankers  and  Terminals,  Third 
Edition  1968 154.735 


7.  By  adding  a  new  section,  \  154.735, 
to  read  as  follows: 

91S4.735    Safety  requirements. 

Each  facility  operator  shall  ensure 
that— 

(a)  Access  to  the  waterfront  facility 
by  ftreflghting  personnel,  fire  trucks,  or 
other  emergency  personnel  is  not 
impeded; 

(b)  Supplies  classified  as  dangerous 
by  49  CFR  Parts  170-179  are  kept— 

(1)  Only  in  quantities  needed  for  the 
operation  or  maintenance  of  the 
waterfront  facility;  and 

(2)  In  storage  compartments; 

(c)  Heating  equipment  has  sufTicient 
clearance  to  prevent  unsafe  heating  of 
any  nearby  combustible  materials; 

(d)  A  sufficient  number  of  Coast 
Guard  approved  fire  extinguishers  are  in 
place  throughout  the  waterfront  facility 
and  maintained  to  be  ready  for  fighting 
small,  localized  fires; 

(e)  The  location  of  each  hydrant, 
standpipe,  hose  station,  fire 
extinguisher,  and  fire  alarm  box  is — 

(1)  Conspicuously  marked;  and 

(2)  Accessible; 

(f)  Each  piece  of  protective  equipment 
is  ready  to  operate; 

(g)  "No  smoking  signs"  are  posted  in 
unauthorized  smoking  areas; 

(h)  Trucks  and  other  motor  vehicles 
are  operating  or  parked  only  in 
designated  locations; 

(i)  All  rubbish  is  kept  in  receptacles; 

(j)  All  equipment  with  internal 
combustion  engines  used  on  the 
waterfront  facility. 

(1)  Does  not  constitute  a  fire  hazard; 
and 

(2)  Has  Coast  Guard  approved  fire 
extinguishers  unless  the  waterfront 
facility  meets  33  CFR  154.310(b){16); 

(k)  Spark  arresters  are  provided  on 
chimneys  or  appliances  if  they — 

(1)  Use  solid  fuel;  or 

(2)  Are  located  where  sparks 
constitute  a  hazard  to  any  nearby 
combustible  material; 

(1)  Welding  or  hot  work  is  not  initiated 
unless  a  permit  is  obtained  from  the 
COTP; 


;^:.v!'iif^^;it§:j^:::  '■:,;l. 
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(m)  Gasoline  or  other  fuel  is  not 
stored  on  a  pier  or  wharf; 

(n)  Any  equipment  having  an  internal 
combustion  engine  is  not  refueled  on  a 
pier  or  wharf; 

(0)  There  are  no  open  fires  or  open 
flame  lamps; 

(p)  Existing  electric  wiring  is 
maintained  in  a  safe  condition  to 
prevent  fires; 

(q)  Electric  wiring  and  electric 
equipment  installed  after  ]une  9, 1989 
meet  the  National  Electrical  Code: 

(r)  Electrical  equipment,  fittings,  and 
devices  used  after  June  9, 1989  show 
approval  for  that  use  by — 

(1)  Underwriters  Laboratories; 

(2)  Factory  Mutual  Research 
Corporation;  or 

(3)  Canadian  Standards  Association; 

(s)  Any  tank  cleaning  or  gas  freeing 
operations  conducted  by  the  facility  on 
vessels  carrying  oily  residues  or 
mixtures  are  conducted  in  accordance 
with  sections  8.1-8.3  and  8.5  of  the 
International  Safety  Guide  for  Oil 
Tankers  and  Terminals;  and 

(t)  Guards  are  stationed  to  prevent 
unlawful  access  to  the  facility. 

PART  156— {AMENDED] 

8.  The  authority  citation  for  Part  156  is 
revised  to  read  as  follows: 

Authority:  Subpart  A  is  issued  under  33 
U.S.C.  1231;  49  CFR  1.48.  Subpart  B  is  issued 
under  46  U.S.C.  3715  (b):  49  CFR  1.46. 

9.  By  revising  the  heading  of  Subpart 
A  to  read  as  follows: 

Subpart  A— Oil  and  Hazardous  Material 
Transfer  Operations 

10.  By  revising  156.112(c)  to  read  as 
follows: 

1 56. 1 1 2    Suspension  order 


(c)  Includes  a  statement  of  each 
condition  requiring  correction  to— 

(1)  Prevent  the  discharge  of  oil  or 
hazardous  material;  or 

(2)  Comply  with  the  requirements 
contained  in  S  154.735  of  this  chapter. 

March  22, 1989. 
|.D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

|FR  Doc.  89-13544  Filed  6-8-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

ICC  Docket  Na  89-114;  FCC  89-1521 

DID  Answer  Supervision 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  proposes  to 
amend  Part  68  of  its  rules  to  require 
answer  supervision  for  direct-inward- 
dialing  (DID)  calls  to  stations  to  the 
telephone  company  network  through  a 
private  branch  exchange  (PBX)  or 
similar  system.  These  rule  modifications 
are  being  made  to  ensure  that  PBXs  and 
PBX-like  customer  premises  equipment 
cause  no  harm  to  the  public  switched 
network. 

DATES:  Comments  must  be  received  on 
or  before  July  24, 1989  and  reply 
comments  on  or  before  August  8, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  James,  Common  Carrier  Bureau 
(202)  634-1831. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  CC  Docket  No. 
89-114  adopted  by  the  Commission  on 
May  11, 1989,  and  released  June  1, 1989. 
The  full  text  of  the  item  may  be 
examined  in  the  Commission's  Dockets 
Branch.  Room  230, 1919  M  Street..  NW., 
Washington,  DC,  during  regular 
business  hours  or  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
2100  M  St.,  NW..  Suite  140,  Washington, 
DC  20037,  telephone  (202)  857-3800. 

American  Telephone  and  Telegraph 
Company  (AT&T)  seeks  amendment  of 
Part  68  of  the  rules  to  include  standards 
for  Direct  Inward  Dialing  (DID)  calls. 
AT&T  alleges  that  the  proposed  rule 
amendment  is  necessary  to  assure  that 
customers  placing  DID  calls  to  stations    , 
behind  (connected  to)  private  branch 
exchanges  (PBXs)  and  other  customer 
premises  equipment  (CPE)  are  properly 
billed.  According  to  AT&T,  after  it 
implemented  new  toll  fraud  detecting 
procedures  it  discovered  many  cases 
where  PBXs  are  failing  to  return  an 
answer  supervision  signal  to  telephone 
company  equipment  to  indicate  that  DID 
calls  have  been  completed.  As  a  result 
of  this  failure,  it  alleges,  telephone 
companies  are  wrongfully  denied  tens  of 
millions  of  dollars  or  revenue  each  year. 
It  asserts  the  problem  can  be 
ameliorated  by  its  proposal. 


AT&T  explains  that  §  68.314  of  the 
rules.  Billing  Protection,  currently 
addresses  the  traditional  network 
configuration,  i.e.,  where  the  local 
exchange  carrier  central  office  powers 
the  called  station.  Under  this  scheme,  a 
special  signal,  called  answer 
supervision,  is  returned  to  the  central 
office  when  the  called  party  lifts  the 
telephone  handset.  (Lifting  the  handset 
closes  the  circuit  between  the  caller  and 
the  central  office  and  triggers  the 
carrier's  billing  equipment.)  For  DID 
calls,  however,  the  PBX  is  between  the 
central  ofiice  and  the  called  station.  The 
PBX  provides  continuous  power  to  the 
central  office  and  also  powers  the 
stations  behind  it.  In  this  case,  the  PBX 
must  provide  an  artifical  signal  to  the 
central  ofiice  to  initiate  billing.  Current 
industry  standards,  e.g..  EIA  Standard 
RS-464.  section  4.1.3.7.1.1,  establish  the 
convention  that  PBXs  reverse  battery,' 
i.e..  change  the  electrical  polarity  of  the 
voltage  on  the  line,  to  alert  the  central 
office  that  a  call  has  been  answered. 
But,  AT&T  explains,  today's  PBXs  are 
software-controlled  and  many  are 
programmed  not  to  return  proper  answer 
supervision. 

According  to  AT&T,  the  purpose  of 
Part  68  is  "to  provide  for  uniform 
standards  for  the  protection  of  the 
telephone  network  from  harms  caused 
by  the  connection  of  terminal  equipment 
and  associated  wiring  thereto."  See 
§  68.1  The  definition  of  harms  includes 
"malfunction  of  telephone  company 
billing  equipment."  See  §  68.3(g).  The 
prevalence  of  PBXs  that  do  not  return 
answer  supervision,  AT&T  claims, 
creates  a  network  harm  by  causing 
malfunction  of  central  office  billing 
equipment.  AT&T  further  stales  that 
"(Ijelephone  company  tariffs  offer 
facilities  for  the  transmission  of 
communications  between  customers 
*  *  *.  Failure  to  pay  for  any  such 
communication  violates  the 
Communications  Act  and  telephone 
company  tariffs."  AT&T  Petition,  p.  6. 
CPE  that  fails  to  return  answer 
supervision  abets  violation,  it  asserts. 

Industry  PBX  signalling  standa.'-ds  and 
billing  enforcement  tariffs  have  been 
ineffective.  AT&T  contends,  and  the 
distribution  of  CPE  which  does  not 
return  the  proper  signalling  must  be 
deterred.  To  remedy  the  problem,  AT&T 
requests  that  the  Commission  amend 
§  68.314  to  require  answer  supervision 
on  DID  calls  which  are  (1)  answered  by 
the  called  DID  station,  (2)  answered  by 
an  attandant,  (3)  routed  to  a  recorded 
announcement,  (4)  routed  to  a  dailing 
prompt  or  (5)  routed  back  to  the  public 
switched  network  by  the  PBX.  It  also 
requests  that  the  Commission  amend  the 
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rules  to  require  units  manufactured  for 
sale  one  year  after  the  effective  date  of 
the  rule  to  be  programmed  to  return 
answer  supervision  and  be  programmed 
so  that  they  cannot  be  readily  altered  by 
customers.  Finally.  AT&T  proposes  that 
(1)  manufacturers  of  embedded 
equipment,  within  three  months  of  the 
new  rule's  adoption,  either  reregister 
their  equipment  or  file  an  afTidavit  with 
the  Commission  certifying  that  it 
complies  with  the  proposal;  (2) 
manufacturers  and  suppliers  notify  all 
customers  owning  PBXs  which  do  not 
return  answer  supervision  or  which  can 
be  programmed  not  to  return  a  signal 
that  they  must  program  their  equipment 
to  comply  with  the  rule;  (3)  telephone 
companies  may  notify  customers  that 
their  equipment  is  not  in  compliance 
with  the  rule;  and  (4)  discontinue 
equipment  installed  prior  to  the  effective 
dale  of  the  rule  that  is  not 
reprogrammable  need  not  return  answer 
supervision  on  calls  answered  by  the 
announcement,  "this  is  not  a  working 
number."  The  Commission  is  asked  to 
maintain  a  list  of  this  equipment. 

While  those  supporting  AT&Ts 
petition  offer  essentially  the  same 
reasons  AT&T  provides,  their  support  is 
limited  or  conditional  All  commenters 
seem  to  feel  the  compliance  program  as 
proposd  by  AT&T  for  embedded 
equipment  poses  too  great  a  burden. 
Some  commenters  propose  that  the  rule 
amendment  be  applied  prospectively 
only.  Those  opposing  the  petition, 
particularly  as  to  embedded  equipment 
note,  among  other  things,  that  AT&T 
fails  to  include  any  documentation  of 
the  number  of  DID  lines  behind  PBXs. 
what  percentage  of  toll  calls — by 
volume,  dollar  amount,  or  duration — 
flow  through  these  lines,  or  the  number 
of  DID  lines  that  return  answser 
supervision  as  against  those  that  do  not. 
They  also  say  AT&T  does  not  offer  any 
analysis  of  the  costs  its  proposal  is 
likely  to  impose.  Others  argue  that 
industry  standards  and  "marketplace" 
forces  are  adequate  protection.  AT&T 
disagrees,  arguing  industry  standards 
are  unenforceable  and  that 
"marketplace  forces"  encourage  use  of 
equipment  that  can  evade  toll  charges. 

All  commenting  parties  acknowledge 
that  the  problem  of  some  CPE  not 
returning  proper  answer  supervision 
exists.  There  is  only  disagreement  as  to 
the  extent  of  the  problem  and  the  most 
economical  and  effective  way  of 
addressing  it.  The  matter  of  billing 
protection  is  an  integral  component  of 
Part  68  and  the  problem  presented  is  the 
type  intended  to  be  addressed  by 
S  68.314.  Costs  of  detecting  fraud,  in 


addition  to  the  revenue  lost,  must  be 
recovered  from  ratepayers. 

To  issue  an  NPRM  supporting  AT&rs 
entire  proposal,  including  the  embedded 
equipment  re-registration/comphance 
program,  appears  unnecessarily 
burdensome,  and  would  elicit  the  same 
kinds  of  criticisms  already  on  record, 
e.g.,  AT&Ts  failure  to  provide  specific 
data  to  support  Commission 
intervention  with  regard  to  embedded 
equipment.  Notification,  retrofitting  and 
other  requirements  AT&T  proposes  to 
place  on  manufacturers  and  others 
would  be  burdensome  and  potentially 
costly  to  manufactivers,  carriers  and 
users.  AT&T  does  not  discuss  what 
impact  its  proposal  would  have  on 
manufacturers  and  suppliers  of 
embedded  equipment  that  may  be  used 
in  a  manner  that  avoids  toll  charges.  In 
view  of  the  potential  implementation 
costs  of  this  approach,  including 
Commission  oversight  and  processing 
expenses,  and  the  absence  of  a 
consensus  supporting  it  from  the 
commenters  or  clearly  identified 
benefits  from  AT&T,  it  is  recommended 
that  this  aspect  of  the  proposal  be 
rejected.  Although  it  is  recommended 
that  this  option  be  rejected,  the  NPRM 
does  request  commenters  to  file  cost 
and  statistical  data  related  to  calls  to 
embedded  equipment  in  order  that  a 
further  assessment  of  this  aspect  of 
AT&Ts  proposal  may  be  conducted. 

An  alternative — to  proceed  with  an 
NPRM  recommending  a  prospective 
registration  requirement  applicable  to 
new  equipment  only — appears  to  be  a 
more  reasonable  approach.  The 
proposed  rule  would  require  all  PBX-like 
devices  manufactured  after  a  year 
following  the  rule's  effective  date  to  be 
programmed  to  contain  essentially 
tamper-proof  means  of  assuring  that 
answer  supervision-for  DID  calls  is 
returned  to  the  serving  central  office. 
PBXs  manufactured  before  that  one-year 
date  but  not  yet  installed  in  a  customer's 
premises  would  have  six  additional 
months  to  comply.  All  other  PBXs 
installed  must  comply  with  the  new 
requirement,  i.e.,  be  registered  anew. 
This  kind  of  "grandfather-register  only 
date"  program  has  been  successfully 
applied  in  Part  68  for  the  registration  of 
terminal  equipment,  PBXs.  key 
telephone  systems  attached  to  the  public 
switched  network  and  private  line 
services.  See  §  68.2.  This  alternative 
proposes  to  solve  the  problem 
prospectively,  minimizing  disruption. 
Equipment  manufacturers  would  have 
adequate  lead  time  to  develop  means  to 
comply  with  the  new  rule  requirement. 
In  the  long  run,  the  proposed 
requirement  should  help  to  save  milions 


of  dollars  of  unpaid  telephone  charges, 
assuring  that  ratepayers  do  not 
subsidize  users  of  faulty  equipment  As 
to  embedded  PBXs.  it  appears  that 
currently  implemented  toll  fraud 
detection  schemes  should  be  relied  upon 
to  address  existing  problems.  With  the 
continuing  growth  of  PBX  sales,  the 
proposed  rule  for  new  equipment  in 
combination  with  toll  fraud  detection 
efforts  should  resolve  the  DID  answer 
supervision  problem  over  time.  This 
option  would  accomplish  that  goal  at 
minimal  cost  to  all. 

Our  proposal  is  not  expected  to 
impose  any  additional  burdens  on 
manufacturers  or  suppliers,  because 
they  are  already  under  an  obligation  to 
register  their  customer  premises 
equipment 

In  accordance  with  S  U.S.C  603(a).  the 
Federal  Communications  Commission 
concludes  that  the  proposed  rules  will 
not  have  a  significant  adverse  economic 
impact  on  small  entities. 

Comments  on  the  proposed  rules  are 
sought. 

List  of  Subjects  in  47  CFR  Part  68 

Billing  protection. 

Legal  Basis 

This  NPRM  seeking  to  amend  Part  68 
of  the  Commission's  rules  is  issued 
pursuant  to  authority  contained  in 
sections  1.  4(i],  4(j}.  201-205.  215. 218. 
303(r).  313  and  412  of  the 
Communications  Act  of  1934,  as 
amended,  and  section  553  of  the 
Administrative  Procedure  Act. 

Federal  CominunicaUons  Commission. 

William  Caton, 
Acting  Secretary. 

[FR  Doc.  8&-13748.  Filed  6-8-89;  8:45  am] 
BNJJNO  CODE  Sni-OI-M 


47  CFR  Part  76 
[Docket  No.  S9-351 

Definition  of  a  Cable  System; 
Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule;  correction. 

SUMMARY:  This  notice  corrects  the  filing 
dates  previously  prescribed  in  the 
Notice  of  Proposed  Rule  Making,  54  FR 
14253  (April  10, 1989)  for  comments  and 
replies  to  be  submitted  in  the  FCC's 
proposed  rulemaking  concerning  the 
definition  of  a  cable  television  system. 


This  also  corrects  the  docket  number  to 
MM  Docket  No.  89-35. 

DATES:  Comments  must  be  submitted  on 
or  before  June  9. 1989.  and  reply 
comments  on  or  before  July  10. 1989. 

AOORESS:  Federal  Commimications 
Commission.  Washington.  DC  20554. 

POn  FURTHER  mFORMATION  CONTACT: 

Barrett  L  Brick.  Cable  Television 
Branch.  Video  Services  Division,  Mass 
Media  Bureau.  (202)  632-7480. 

Federal  Communications  Commission. 

William  Caton, 
Acting  Secretary. 

[FR  Doc.  89-13749  Filed  6-8-89;  8:45  am] 

HLUNQ  CODE  6712-01-M 


47  CFR  Part  90 
(PR  Docket  No.  89-45] 

Amendment  of  Part  90  of  the 
Commission's  Rules  To  Expand 
EiigU>Uity  and  Shared  Use  Criteria  In 
the  Private  Land  Mot>ile  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  order  extending 
reply  comment  period. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  has  adopted  an  Order  extending 
the  time  period  in  which  to  file  reply 
comments  to  the  Notice  of  Proposed 
Rule  Making  in  this  proceeding.  The  new 
reply  comment  date  is  July  5. 1989.  This 
action  is  responsive  to  requests  for 


extension  of  the  reply  comment  date 
filed  by  two  parties,  who  require 
additional  time  to  review  the  large 
volume  of  intitial  comments  to  the 
subject  Notice. 

DATE:  Reply  comments  due  July  5, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Rosalind  Allen.  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  The 

summary  of  the  Notice  of  Proposed  Rule 

Making  in  this  proceeding  was  printed 

in  the  Federal  Register  on  April  7, 1989, 

at  54  FR  14109. 

Federal  Communications  Commission. 

Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

(FR  Doc  89-13747,  Filed  6-8-89,  &45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott>er  than  rutes  or 
proposed  rules  that  U9  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetirtgs,  agency 
dectsions  and  rulings,  dolegations  of 
authority,  filing  of  petition  and 
applications  and  agency  statements  of 
organization  and  furx^tions  an  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Insptctlon 
Sarvlce 

(Docket  No.  8»-095] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  Relative  to  Issuance 
of  a  Peimit  to  Field  Test  Genetically 
Engineered  Hebicide  Tolerant 
Soyt>ean  Plants 

AOCNCv:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  signiRcant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  of  genetically  engineered 
soybean  plants  in  Stuttgart.  Arkansas. 
The  soybean  plants  express  a  modified 
5-enolpyruvyl-3-phosphoshikimate 
(EPSPJ  synthase,  which  is  intended  to 
make  the  plants  tolerant  to  the  herbicide 
glyphosate.  Tlie  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
soybean  plants  will  not  present  a  risk  of 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
AOORCSS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection.  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  White.  Biotechnologist, 
Biotechnology  Permit  Unit 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  435-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-034-12. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulation  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulation  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Montsanto  Agricultural  Company,  St. 
Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  soybean 
plants  genetically  engineered  to  express 
a  modified  5-enolpyruvyl-3- 
phosphoshikimate  (EPSP)  synthase, 
which  is  intended  to  make  the  plants 
tolerant  to  the  herbicide  glyphosate.  The 
field  trial  is  to  take  place  in  Stuttgart. 
Arkansas. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  enviroimient  of  releasing  the 
soybean  plants  under  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 


are  based  on  data  submitted  by 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
literature,  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  a  modified  5- 
enolpyruvyl-3-phospho8hikimate 
synthase  which  is  not  inhibited  by  the 
herbicide  glyphosate  has  been  inserted 
into  the  soybean  chromosome.  In  nature, 
chromosomal  genetic  material  can  only 
be  transferred  to  other  sexually 
compatible  plants  by  cross-pollination. 
In  this  field  trial,  the  introduced  gene 
cannot  spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plot  is 
a  sufficient  distance  from  any  sexually 
compatible  plants  with  which  it  might 
cross-pollinate. 

2.  Neither  the  5-enolpyruvyl-3- 
phosphoshikimate  synthase  itself,  nor  its 
gene  product,  confer  on  soybean  any 
plant  pest  characteristics.  Traits  that 
lead  to  weediness  in  plants  are 
polygenic  traits  and  cannot  be  conferred 
by  adding  a  single  gene. 

3.  The  plant  from  which  the  5- 
enolpyruvyl-3-phosphoshikimate 
synthase  gene  was  isolated  is  not  a 
plant  pest. 

4.  The  5-enolpyruvyl-3- 
phosphoshikimate  synthase  gene  does 
not  provide  the  transformed  soybean 
plants  with  any  measurable  selective 
advantage  over  nontransformed 
soybean  plants  in  the  ability  to  be 
disseminated  or  to  become  established 
In  the  environment. 

5.  The  vector  used  to  transfer  the  5- 
enolpyruvyl-3-phosphoshikimate 
synthase  gene  to  soybean  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  plants. 

6.  The  vector  agent,  the  bacterium  that 
was  used  to  delivery  the  vector  DNA 
and  the  5-enolpyruvyl-3- 
phosphoshikimate  synthase  gene  into 
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the  plant  cell,  has  been  shown  to  be 
eliminated  and  no  longer  associated 
with  the  transformed  soybean  plants. 

7.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 

8.  Glyphosate  is  one  of  the  new 
herbicides  that  is  rapidly  degraded  in 
the  environment.  It  has  been  shown  to 
be  less  toxic  to  animals  than  many 
herbicides  commonly  used. 

9.  The  field  test  site  is  small  (less  than 
1  acre)  and  physically  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
fmding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  fur  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
ImplemenUng  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274. 
August  31, 1979). 

Done  at  Washington.  DC  this  !>th  day  of 
)une  1989. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  89-13737  Filed  &-8-«9: 8:45  am] 
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Forest  Service 

Timber  Management  Entries  Into  the 
French  Creek/Patrick  Butte  Roadless 
Area,  Idaho 

AGENCY:  Forest  Service.  USDA- 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  proposed  limber 
management  entries  into  the  French 
Creek/Patrick  Butte  roadless  area.  New 
Meadows  and  McCall  Ranger  Districts, 
Payette  National  Forest.  Idaho.  The 
proposal  would  construct  roads  and 
harvest  timber  within  that  portion  of  the 
roadless  area  which  the  Forest  Plan 
allocates  to  timber  management. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decisionmaking  process  that  is 
beginning  on  the  proposal  so  that 


interested  and  affected  people  know 
how  they  may  participate  and  contribute 
to  the  fmal  decision. 

The  Forest  Service  is  holding  two 
public  scoping  meetings  to  gather 
comments  from  the  public  on  what 
issues  the  EIS  should  address.  The  first 
is  Tuesday,  June  13  at  7:00  pjn.  in  the 
new  Smokejumpers  Base  conference 
room.  Mission  Road,  McCall.  Idaho.  The 
second  is  Thursday,  June  15  at  7:00  pjn. 
in  the  Hall  of  Mirrors,  700  West  State 
Street.  Boise,  Idaho.  The  .neetings  will 
cover  both  the  French  Creek/Patrick 
Butte  roadless  area  EIS  and  the  Rapid 
River  roadless  area  EIS  which  is  being 
prepared  concurrently.  Forest  Service 
officials  will  explain  the  proposed 
actions  and  planning  process,  and 
accept  public  input  on  the  issues. 
DATE:  Comments  on  the  scope  of  the 
analysis  must  be  received  by  July  10, 
1989. 

ADOflESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Pete  Walker,  EIS  Team 
Leader,  Payette  National  Forest  P.O. 
Box  1062,  McCall.  Idaho  83638. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
should  be  directed  to  Pete  Walker, 
phone  200  634-fll51. 
SUPPt£MENTARY  INFORMATION:  The 
Payette  National  Foret  Plan  (1988) 
provides  Forest-wide  direction  for 
management  of  the  resources  of  Payette 
National  Forest,  including  timber.  The 
environmental  impact  statement  for  the 
Forest  Plan  (1988)  analyzed  a  range  of 
development  and  non-development 
alternatives  for  the  French  Creek/ 
Patrick  Butte  roadless  area.  "Hie  Plan 
allocates  a  poriion  of  the  area  to  timber 
management  and  assigns  it  to 
Management  Areas  10. 11.  and  12. 
Several  timber  sales  are  being  proposed, 
including  the  Fourmiie,  Haz^id 
Heliocopter.  Frei^t  Landing.  French 
Creek,  and  Jenkins  Timber  Sales.  The 
Fourmiie  sale  would  be  the  first  entry 
into  the  roadless  area. 

As  well  as  Forest-wide  direction,  the 
Plan  gives  specific  direction  for  this 
management  area.  It  requires  integrated 
protection  of  multiple  resources 
including  recreation,  range,  soil  and 
water,  wildlife,  limber*  and  fire/fuels. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  particularly  during  scoping  of 
issues  and  review  of  the  DEIS. 

The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  lo  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 


4.  Determining  potential  cooperating 
agencies  and  task  assignments.  The  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  will  be  invited  to 
participate  as  a  cooperating  agency  to 
evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat. 

The  Forest  Service  has  conducted 
scoping  on  the  some  of  these  prt)posed 
sales  during  planning  efforts  begun 
previously.  Public  responses  to  this 
planning  and  input  from  Forest  Service 
specialists  have  identified  issues  and 
concerns  that  fall  into  these  categories: 

•  Economics 

•  Grazing 

•  Tunber 

•  Watershed  and  fish 

•  Wilderness  potential  roadless 
character,  and  recreation 

•  Wildlife 

The  second  major  opportunity  for 
public  input  is  the  DEiS.The  DEIS  will 
analyze  a  range  of  alternatives  to  the 
proposed  action,  including  the  no-action 
alternative  and  alternative  amounts  of 
road  building  and  timber  harvesting. 
The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  in  March  1990.  EPA  will  then 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register.  Public 
comments  are  invited. 

The  comment  period  on  the  DEIS  will 
be  60  days  from  the  date  the  EPAs 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
the  French  Creek/Patrick  Butte  roadless 
area  participate  at  thai  lime.  To  b«*  most 
helpful  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  stalenteni 
or  the  merils  of  the  allema'.ives 
discussed.  Federal  court  decisions  have 
established  thai  reviewers  of  draft  FIS's 
must  structure  their  participation  of  the 
environmental  review  of  the  proposed  so 
that  it  is  meaningful  and  alerts  the 
agency  to  the  reviewers  position  and 
contentions  [Vertnonl  Yani>ee  Niultvr 
PoiverCorp.  v.  \RDC.  435  U.S.  5m  .V>3 
(1978)).  and  that  environmental 
objections  thai  could  have  been  rais«»d 
a!  Ihe  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  fin.-il 
environmental  impact  statement 
( Wisctinsin  Hentagrs.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338 (ED.  Wis.  1980)).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  Ihe  Forest  Serviia* 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  lo  them  in 
Ihe  final  FJS(FFJS). 
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Comments  on  the  DEIS  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  FEIS.  which  is 
scheduled  to  be  completed  in 
September,  1990.  In  the  FEIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  o^cial  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  it  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  217. 

Veto  J.  LaSalle,  Forest  Supervisor  of 
Payette  National  Forest.  McCall,  Idaho, 
is  the  responsible  ofHcial  for  this  EIS. 

Date:  June  1. 198S. 
Phil  Cilman, 

Branch  Chief.  Planning.  Programming,  and 
Information. 

(FR  Doc.  89-13774  Filed  6-«-89:  8:45  am) 

■LUNQ  COM  M10-11-«l 


ON  and  Qm  Laaaing  and  ttta  Fadaral 
Onahora  OH  and  Qaa  Laaalng  Raform 
Act  of  1M7;  PIka  and  San  laabal 
National  Foraata  and  Comancha  and 
Cimarron  National  GraMlanda; 
Colorado  and  Kanaaa;  Notica  of  Infant 
To  Prapara  an  Envlronmantal  Impact 
Statamant 

AOCNCV:  Forest  Service.  USDA. 
ACnON:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

The  U.S.  Department  of  Agriculture, 
Forest  Service  is  in  the  process  of 
preparing  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  expected  environmental  impacts, 
including  possible  cumulative  effects, 
when  consenting  or  not  consenting  to 
issuance  of  oil  and  gas  leases  on  the 
Pilce  and  San  Isabel  National  Forests 
and  Comanche  and  Cimarron  National 
Grasslands.  Notice  of  Intent  to  prepare 
an  EIS  was  published  in  the  Federal 
Ragistar  (Vol.  53,  No.  249. 12/28/89).  The 
public  was  asked  to  submit  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  EIS  has  been 
expanded  to  include  analysis  and 
disclosure  of  expected  environmental 
impacts,  including  possible  cumulative 
impacts  on  split  estate  lands  where  the 
minerals  are  federally  owned  and  the 
surface  estate  is  owned  or  managed  by 
parties  other  than  the  Forest  Service, 
where  such  lands  are  within  the 
administrative  boundaries  of  the  Pike 
and  San  Isabel  National  Forests  and 
Comanche  National  Grassland. 


Colorado,  and  within  the  administrative 
boundary  of  theCimarron  National 
Grassland,  Kansas.  The  analysis  and  the 
EIS  will  be  used  for  a  flnal  decision  to 
lease  or  not  lease  these  lands. 
Accordingly,  the  scoping  period  is  being 
extended  to  July  17, 1989  to  allow  the 
public,  interested  and  ejected  parties, 
other  agencies  and  industry  to  submit 
written  comments  and  suggestions 
regarding  the  scope  of  the  analysis  on 
the  expanded  area  to  be  covered  in  the 
EIS. 

DATU  Comments  and  suggestions  on  the 
scope  of  the  analysis  now  must  be 
received  on  or  before  July  17. 1989. 
AOOftctS:  Send  written  comments  or 
suggestions  on  the  scope  of  the  analysis 
to  Jack  Weissling.  Forest  Supervisor. 
Pike  and  San  Isabel  National  Forests. 
1920  Valley  Drive,  Pueblo,  CO  81006. 

PON  FURTHER  INFORMATION  CONTACT 

Direct  comments  on  the  proposed  action 
and  the  environmental  impact  statement 
should  be  made  to  Dan  Bishop,  Forest 
Engineer  and  Minerals  Staff  Officer, 
Pike  and  San  Isabel  National  Forests. 
1920  Valley  Drive,  Pueblo,  CO  81006 
1(719)  545-8737). 

The  Forest  Supervisor,  Pike  and  San 
Isabel  National  Forests,  Comanche  and 
Cimarron  National  Grasslands  is  the 
responsible  official. 
lack  Weisding. 
Forest  Supervisor. 

[FR  Doc.  8»-13708  Filed  6-6-60:  8:45  am] 
nujNa  coof  mi»-ii-ii 


Timt>ar  Managamant  Entriaa  Into  tha 
Rapid  Rhrar  Roadiaaa  Araa,  Idaho 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement 

auMMARV:  The  Forest  Service  revises  its 
notice  of  intent  published  in  the  Federal 
Register  of  April  28, 1988  regarding  an 
environmental  impact  statement  (EIS) 
for  proposed  development  of  the  Rapid 
River  roadless  area.  Idaho.  The  EIS  will 
be  completed  under  a  new  schedule 
beginning  with  a  scoping  process  to 
identify  issues  and  concerns.  Public 
comment  already  received  in  the 
previous  scoping  process  will  be 
considered  in  the  new  scoping. 

The  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS) 
for  proposed  timber  management  entries 
into  the  Rapid  River  roadless  area,  New 
Meadows  and  Council  Ranger  Districts, 
Payette  National  Forest.  Idaho.  The 
proposal  would  construct  roadless  and 
harvest  timber  within  that  portion  of  the 
Rapid  River  roadless  area  which  the 


Forest  Man  allocates  to  timber 
management.  That  area  is  outside  the 
Rapid  River  drainage. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  is 
beginning  on  the  proposal  so  that 
interested  and  affected  people  know 
how  they  may  participate  and  contribute 
to  the  Hnal  decision. 

The  Forest  Service  is  holding  two 
public  scoping  meetings  to  gather 
comments  from  the  public  on  what 
issues  the  EIS  should  address.  The  first 
is  Tuesday  June  13  at  7:00  pm  in  the  new 
Smokejumpers  Base  conference  room. 
Mission  Road.  McCall,  Idaho.  The 
second  is  Thursday  June  15  at  7:00  pm  in 
the  Hall  of  Mirrors,  700  West  State 
Street,  Boise,  Idaho.  The  meetings  will 
cover  both  the  Rapid  River  roadless 
area  EIS  and  the  French  Creek/Patrick 
Butte  roadless  area  EIS  which  is  being 
prepared  concurrently.  Forest  Service 
officials  will  explain  the  proposed 
actions  and  planning  process,  and 
accept  public  input  on  the  issues. 

date:  Comments  on  the  scope  of  the 
analysis  must  be  received  by  July  10, 
1989. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Pete  Walker,  EIS  Team 
Leader.  Payette  National  Forest.  P.O. 
Box  1062,  McCall,  Idaho  83638. 

FOR  FURTHER  INFORMAflON  CONTACT. 

Questions  about  the  proposed  action 
should  be  directed  to  Pete  Walker, 
phone  208  634-8151. 

SUPPLEMENTARY  INFORMATION:  The 

Payette  National  Forest  Plan  (1988) 
provides  Forest-wide  direction  for 
management  of  the  resources  of  Payette 
National  Forest,  including  timber.  The 
environmental  impact  statement  for  the 
Forest  Plan  (1988)  analyzed  a  range  of 
development  and  non-development 
alternatives  for  the  Rapid  River  roadless 
area.  The  Plan  allocates  a  portion  of  the 
area  outside  the  Rapid  River  drainage  to 
timber  management  and  assigns  it  to 
Management  Area  #11.  Two  timber 
sales  are  being  proposed,  the  Lockwood 
and  the  North  Round  Valley  sales.  The 
Lockwood  sale  would  be  the  first  entry 
into  the  roadless  area. 

As  well  as  Forest-wide  direction,  the 
Plan  gives  specific  direction  for  this 
management  area.  It  requires  integrated 
protection  of  multiple  resources 
including  recreation,  range,  soil  and 
water,  wildlife,  timber,  and  fire/fuels. 
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Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  particularly  during  scoping  of 
issues  and  review  of  the  DEIS. 

The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 

4.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  imf>acts  on 
threatened  and  endangered  species 
habitat. 

The  Forest  Service  has  conducted 
scoping  on  the  Loi;kwood  Timber  Sale 
during  planning  efforts  begun 
previously.  I^biic  responses  to  this 
planning  and  input  from  Forest  Service 
specialists  have  identified  insues  and 
concerns  that  fall  into  these  categories: 

•  Economics 

•  Grazing 

•  Timber         ^ 

•  Watershed  and  fish 

•  Wilderness  potential,  roadless 
character,  and  recreation 

•  Wildlife 

The  second  major  opportunity  for 
public  input  is  the  DEIS.  The  DEIS  will 
analyze  a  range  of  alternatives  to  the 
proposed  action,  including  the  no  action 
alternative  and  alternative  amounts  uf 
road  building  and  timber  harvesting! 
The  DEIS  is  expected  to  be  filed  with 
the  Envih)nmenlal  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  in  March  1990.  EPA  will  then 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register.  Public 
comments  are  invited. 
Txhe  comment  period  on  the  DEIS  will 
be  60  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  important  that 
those  inteiebted  in  the  management  of 
the  Rapid  River  roadless  area 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed.  Federal  court  decisions  have 
established  that  reviewers  of  draft  EIS's 
must  structure  their  participation  of  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  the 
agency  to  the  reviewer's  position  and 
contentions  ( Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978)),  and  that  environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  Tinal 
environmental  impact  statement 


( Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (ED.  Wis.  1980)).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS  (FEIS). 

Comments  on  the  DEIS  will  be 
analyzed  and  consitlered  by  the  Forest 
Service  in  preparing  the  FEIS,  which  is 
scheduled  to  be  completed  in 
September,  199a  In  the  FEIS  the  Forest 
Service  is  required  to  respond  to  the 
comn>ents  received  (40  CMl  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS.  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  it  in  the  Record  of  Decision.  The 
decision  will  be  subject  to  appeal  under 
36  CFR  217. 

Veto  J.  LaSdlle,  Forest  Supervisor  of 
Payette  National  Forest,  McCall,  Idaho, 
is  the  responsible  official  for  this  EIS. 

Date:  fune  1, 1989. 
Phil  Gilman. 

Branch  Chief  Planning,  Programming,  on  J 
Information. 
|FR  Doc.  89-13775  Filed  6-8-80;  8:45  am) 
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Castte  Rock  Analysis  Area,  Six  Rivers 
National  Forest;  Trinity  County,  CA; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

The  Six  Rivers  Natonal  Forest  will 
prepare  an  environmental  impact 
statement  for  timber  management  and 
road  construt:tion  within  the  Castle 
Rock  Compartment.  This  compartment 
is  located  along  the  east  side  of  the 
South  Fork  Trinity  River,  approximately 
14  air  miles  southeast  of  Willoxv  Creek, 
California,  in  sections  32  and  33.  T.5N., 
R.6E.,  and  sections  3,  4.  5,  6,  7,  8,  9, 10, 
11, 15. 16,  and  17,  T.4N.,  R.6E..  Humboldt 
Base  Meridian.  The  analysis  area  is 
located  on  the  Lower  Triniiy  Ranger 
District  within  Trinity  Coun'y. 

The  EIS  will  evaluate  the  " 
environmental  effects  of  timber 
management  and  road  construction  on 
visual  quality  along  the  South  Fork 
Trinity  River,  long-term  resource 
management,  water  quality,  wi'dli.'^e 
habitat,  roadless  area  characte.'^istics 
and  other  affected  resources.  Of  the 
8,231  acres  which  are  included  within 
the  analysis  area,  approxi.niatcly  750 
acres  will  be  considere«l  for  timber 
management. 

A  range  of  altemalives  will  be 
considered.  One  of  these  will  be  "No 
Action."  Tentatively,  the  maximum 
harvest  area  proposed  will  not  exceed 


360  acres.  Other  alternatives  will 
consider  various  conibioations  of 
harvest  units  and  road  construction  that 
will  emphasize  timber,  wildlife,  visual 
resource  values  and  retention  of 
rondless  characteristics.  No  clearcufting 
will  be  proposed  under  any  of  the 
alternatives. 

We  invite  other  Federal  agencies, 
state  and  local  agencies  and  interested 
individuals  to  participate  in  the  project. 
The  draft  EIS  should  be  completed  by 
August  15, 1969,  and  the  Fuial  EIS  by 
November  15, 1989.  If  approved, 
development  of  sales  would  l^egin 
immediately  thereafter. 

No  public  meetings  are  planned. 
Written  comments  and  questions  are 
welcome  and  should  be  received  by  July 
15, 1989.  They  should  be  directed  to 
Larry  Cabodi,  District  Ranger.  Lower 
Trinity  Ranger  District,  P  O  Box  68. 
Willow  Creels,  CA,  95573.  Thp  phone 
number  is  916-629-2118. 
]»a  R.  Seits. 
Deputy  Fv.-fist  Supervisor. 

Date:  J  jne  2. 1989. 
|FR  Dr>c.  89-13656  Filed  6-6-89;  845  »m| 
BHJJNG  CODE  *410-1t-«i 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(A-2t-88;  Order  Na  4341 

Approval  for  Rice  Export  BlerKfing/ 
Processing  Activity,  Foreign-Trade 
Zone  149,  Brazoria  County,  TX 
(Freeport  P.O.E.) 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Actof  jMne 
18, 1934,  as  amended  (19  U.S  C.  81a- 
81  o),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  Order 

The  request  of  the  Brazos  River  Harbor 
Navigation  Dislrict,  grantee  of  FTZ  149, 
Brazu.na  County,  Texas,  on  behalf  of 
American  Rice,  Inc.  (.\RI).  which  o'aiis  and 
operates  a  rice  milling  and  marketing  facilrly 
within  the  approved  zone  area,  for  authority 
to  blcnd/proofiss  domestic  and  foreign  rice 
under  zone  procedures  for  export  is  approved 
subject  to  the  following  conditions: 

1.  Authority  for  this  activity  shall  expire  on 
)uly  1, 1992,  ur!f»ss  the  FTZ  Board  is  natified 
b>  the  US  Customs  Servir*  on  or  before  thai 
date  that  tite  Custotns  control  system  for  the 
operation  has  been  successfjliy 
implemented. 

2.  API  shall  comply  with  U.S. 
phytosanitarj-  requirements  for  rice  of  foriMRn 
origin,  as  well  as  the  phytosanilary 
requirements  of  the  countries  receiving  the 
blended  rir.e. 

3.  ARI  shall  label  bags  or  containers  thai 
include  foreign  rice  blended  with  U.S.  rice  as. 
follows;  "Rice  produced  in  the  United  Stales 
blended  with  foreigji  rice." 
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4.  Formal  Customs  entry  shall  be  made 
prior  to  the  blending  or  processing  of  any 
foreign  rice  which  Is  to  enter  the  U.S.  market. 

This  authority  is  granted  subject  to  ail 
other  conditions  in  Board  Order  385  (53 
FR  26096,  7/11/88).  which  authorized 
establishment  of  the  foreign-trade  zone. 

Signed  at  Washington,  DC  this  31st  day  of 
May.  1969. 

Foreign-Trade  Zones  Board. 

Lisa  B.  Barry, 

Acling  Assistant  Secretary  of  Commerce  for 

Import  Administrotion,  Chairman.  Committee 

of  Alternates. 

Attest:  |ohn  J.  Da  Ponte,  )r..  Executive 
Secretary. 

|FR  Doc  89-13651  Filed  6-8-89;  8:48  am] 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AQINCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTKNC  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumpting  or  countervailing  duty 


order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
deHned  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  353.22  or  355.22  of  the  Commerce 
Regulations,  that  the  Department  of 
Commerce  ("the  Department")  conduct 
an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  June  30, 1989,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  Hndings, 
or  suspended  investigations,  with 
anniversary  dates  in  June  for  the 
following  periods: 


Anbduwiping  duty  proc— ding 


BELGIUHd.  Sugar  (A-423-077) 

CANADA:  0«  Countty  Tubultf  Goods  (A-t22-«06) . 

CANADA:  Red  RasptMrrtea  (A-122-401) 

FRANCE:  (.arge  Powwr  Transfomwrs  (A-427-030).. 
FRANCE:  Sugar  (A-427-07e). 


THE  HUNGARIAN  PEOPtfS  REPUBUC:  Tapwwl  RoHw  Bearing  wd  Pvts  Trwr«>f.  FMshwl  and  Unflniahwl  (A-437-601).. 

ITALY:  Ijrga  Power  Transtormefs  (A-475-031) _ ..„ 

ITALY:  Rayon  Staple  FItMr  (A-475-079) 

JAPAN:  Butadne  Aaylonltme  Copotyrnef  Synttiettc  Rutitw  (A-688-706) 

JAPAN:  Fiahnattlng  o(  Man-Made  Fibers  (A-588-029) 

JAPAN:  FortOW  Tnjcks  (A-688-703) __.    .„ 

JAPAN:  Large  Pwm  Transtocmers  (A-58e-032) 

JAPAN:  •4K  ORAMS  (A-688-603) 

MEXICO:  Elemantal  Suiptiur  (A-201-034). 

ROMANIA:  Taparwt  RoNar  Bearings  and  Parts  TlwwX.  Finished  and  Unflniahed  (A-48S-802).. 

SWEDEN:  Stalnlaaa  Steal  Plate  (A-401-040). 

TAIWAN:  Caiton  Steal  Plats  (A-683-Oeo> 

TAIWAN:  Firaptaoe  Maah  Panels  (A-663-003). 


TAIWAN:  ON  Country  Tubular  Goods  (A-SSa-SOS) 

TAIWAN:  Polyvinyl  CtHortde  Sheet  and  Film  (A-583-0ei) „ _ „ 

THE  PEOPLES  REPUBLIC  OF  CHINA:  Tapered  Roller  Be«tngs and  Parts  Thereol.  Finished  and  Unfinished  (A-570-«)1). 

THE  FEDERAL  REPUBLIC  OF  GERMANY:  Bwlum  Carbonate  (A-426-0ei)_ „_ 

THE  FEDERAL  REPUBLIC  OF  GERMANY:  Sugw  (A-428-0e2) 


Period 


06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
02/12/88-05/31/89 
06/D1/88-05/31/89 
11/24/87-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 
06/01/88-05/31/89 


CountenraKing  duty  proceeding 


CANADA:  OH  Country  Tubular  Goods  (C-122-606) ... 
MEXICO:  Carbon  Black  (C-201-012) 


Period 


01/01/88-12/31/88 
01/01/88-12/31/88 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Riagister  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  June  30, 1989. 


If  the  Department  does  not  receive  by 
June  30, 1989  a  request  for  review  of 
entries  covered  by  an  order  or  frnding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse. 


for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Date:  May  31. 1989. 
ioeeph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  89-13652  Filed  6-8-89;  8:45  am] 
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Export  Trade  Certificate  of  Review 

action:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Muller,  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
CertiHcate  from  state  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1223,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
2A001." 

The  Office  of  Export  Trading 
Company  Affairs  has  received  the 
following  application  for  a  second 
amendment  to  Export  Trade  Certificate 
of  Review  #87-00001,  which  was  issued 
on  April  10, 1987  (52  FH  12578,  April  17, 
1987).  and  previously  amended  on 
March  25. 1988  (53  FR  10267.  March  30. 
1988). 


Summary  of  the  Application 

Applicant-  American  Film  Marketing 
Association  ("AFMA ').  10000 
Washington  Boulevard:  Suite  S266. 
Culver  City,  California  90232  Contact, 
ferald  A.  Jacobs,  legal  counsel. 
Telephone:  202/223-4400. 

Application  No.:  87-2A001 

Date  Deemed  Submitted:  May  31. 
1989. 

AFMA  seeks  to  amend  its  Certificate 
to; 

1.  Add  each  of  the  following 
companies  (but  not  their  controlling 
entities)  as  a  "Member"  within  the 
meaning  of  S  325.2(1)  of  the  Regulations 
(15  ere  325.2(1)):  Angelika  Films.  Inc., 
New  York,  NY;  Bandcompany.  lx»s 
Angeles,  CA;  Cinetrust  Entertainment 
Corp.,  Ix)S  Angeles,  CA;  Esquire  Films. 
Inc.,  Burbank.  CA;  Film  &  Television 
Company.  Beverly  Hills,  CA;  Filmstar, 
Inc..  Ix)s  Angeles.  CA;  Golden  Harvest/ 
Golden  Communications,  Beverly  Hills. 
CA  (controlling  entity:  Golden 
Communications);  International  Film 
Exchange.  New  York.  NY;  Morgan  Creek 
International,  Los  Angeles,  CA 
(controlling  entity:  Morgan  Creek  Film 
Productions,  Inc.);  Odyssey/Cinecom 
Int'l.,  Los  Angeles,  CA  (controlling 
entity:  Odyssey  Entertainment  Ltd.); 
Premiere  Film  Marketing,  Beverly  Hills, 
CA;  Silver  Star  Film  Corp.,  Los  Angeles, 
CA;  Sugar  Entertainment  Inc.,  Encino, 
CA;  Tom  Parker  Motion  Pictures, 
Tarzana.  CA;  and  Vidmark 
Entertainment,  Santa  Monica,  CA; 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Globe  Export  Company;  and 
Vista  Organization  Partnership. 

3.  Change  the  listing  of  the  company 
name  of  the  following  two  current 
"Members"  as  follows:  change  Caimon 
International.  Inc.  to  Pathe  Films  N.V.; 
and  F/M  Entertainment  Int'l.  Inc./The 
Norkat  Company  to  The  Norkat  Co.  Ltd. 

Date:  )une  2, 1989. 
George  Muller, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 
[FR  Doc.  89-13643  Filed  6-8-^9:  8:45  am] 

BILUNGCODE  3S10-0fMI 


National  Technical  Information 
Service 

Governn>ent-Owned  Inventions; 
Availability  for  Licensing 

)une  1. 1989. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 


commercialization  of  results  of  fed-rally 
funded  research  and  development 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coveragp 
for  U.S.  companies  and  may  also  b" 
available  for  licensing. 

Licensing  information  and  copies  of 
patent  applications  bearing  serial 
numbers  with  prefix  E  mdy  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Spnngfielil. 
Virginia  22151.  All  other  patent 
applications  may  be  purchased, 
specifying  the  serial  number  listed 
below,  by  writing  NTIS,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161  or  by 
telephoning  the  NTIS  Sales  Desk  at  (703) 
487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Dougbs ).  Campioa, 

Associate  Director.  Office  of  Federal  Paipnt 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce 

Department  of  Agriculture 

SN  6-922,616  (4,826,765)     Yeast  Strains 
Genetically  Engineered  to  Produce 
Wheat  Gluten  Proteins 

SN  7-055,265  (4,829.091)    Process  for  the 
Preparation  of  Ketones  and  Novel 
Insecticides  Produced  Therefrom 

Department  of  Health  and  Human 
Services 

SN  6-479,182  (4,525,787)     N- 

Heterocyclic  Retinoic  Acid  Analogues 
SN  6-727,919  (4,824,986)     Metal  Chelate 

Piotein  Conjugate 
SN  6-867,027  (4.829,000)     Reconstituted 

Basement  Membrane  Complex  with 

Biological  Activity 
SN  7-0«.021  (4,827,125)     Confocal 

Scanning  Laser  Microscope  Having 

No  Moving  Parts 
S.\  7-260,038    Probe  to  identify 

Enteroinvasive  E.  Coli  and  Shigella 

Species 
SN  7-308,864    Process  for  the 

Purification  of  a  69,000  Da  Outer 

Membrane  Protein  of  Bordetella 

Pertussis 
SN  7-324,664     Nucleotide  and  Amino 

Acid  Sequences  of  the  Four  Variable 

Domains  of  Major  Outer  Membrane 

Proteins  of  Chelamydia  Trachomatis 
SN  7-351,502    Method  of  Treatment  of 

Hepatitis 
SN  7-351.519    Method  of  Treatment  of 

Hepatitis 

Department  of  the  Air  Force 

SN  6-749,335  (4,821,671)     Captive 
Volume  Device  as  a  Safe  Ufe  Monitor 


-H 
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SN  6-682,059  (4.615.855) 
Interferometric  Load  Sensor  and 
Strain  Cage 
SN  6-922.642  (4.815,330)    Antenna  ShaH 

Positioning  Device 
SN  7-035.425  (4.821.982)    Brain  02 
Reverse  Limiter  For  High  Performance 
Aircraft 
SN  7-066.154  (4.815.283)    Afterburner 

Flamholder  Construction 
SN  7-095.000  (4.815.276)    Borescope 

Plug 
SN  7-107.184  (4.815.315)    Process  for 

Assessing  the  Effect  of  Propellant 

Strain  on  Propellant  Bum  Rate 
SN  7-121.493  (4.819.496)    Six  Degrees  of 

Freedom  Micromanipulator 
SN  7-122.153  (4.815.933)    Nozzle  Flange 

Attachment  and  Sealing  Arrangement 
SN  7-123.626  (4.815.314)    Particulate 

Mass  Meusurjng  Apparatus 
SN  7-124,640  (4.819.340)    Compact 

Focal  Plane  Precision  Positioning 

Device  and  Method 
SN  7-128,839  (4.820.360)    Method  for 

Developing  Ultrafuie  Microstructures 

in  Titanium  Alloy 
SN  7-136.255  (4.817.854)    Led  Soldering 

Method  Utilizing  a  PT  Migration 

Barrier 
SN  7-137.308  (4.815.790)    Infrared 

Crystaline  Spatial  Light  Modular 
SN  7-150.677  (4.822.432)    Method  to 

Produce  Titanium  Metal  Matrix 

Coposites  with  Improved  Fracture  and 

Creep  Resistance 
SN  7-171.494    Radiation-Induced 

Substrate  Photo-Current 

Compensation  Apparatus 
SN  7-280.607    Sta  tic  Periodic  Field 

Device  for  Free  Electron  Laser 
SN  7-285.900    Single  Narrow  Pulse 

Peak  Detector  Apparatus 
SN  7-323.577    Improved  Search 

Detection  Apparatus 

Department  of  the  Anny 

SN  7-335.649    Superconducing  Shielded 

PYX  PPM  Stacks 
|FR  Doc  88-13715  Filed  6-8-89:  8:45  am) 
MJJNQ  coot  M 10-0*^ 


COMMISSION  ON  CIVIL  RIGHTS 

New  Jersey  Advlsofy  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey 
Advisory  Committee  to  the  Commission 
will  convene  at  3:15  p.m.  and  adjourn  at 
9:00  p.m.  on  Tuesday.  June  27, 1989.  in 
the  Joint  Free  Public  Library  of  Morris 
and  Morris  Township.  1  Miller  Road. 
Morristown,  NJ  07967.  The  Committee 
will  convene  a  forum  on  student 


segregation  and  racial  isolation  within 
schools  and  classrooms  in  the  Morris 
School  District.  Invited  speakers  will 
address  issues  of  equal  educational 
opportunity,  compensatory  education, 
special  education,  tracking,  and  ability 
grouping.  Invited  are  Dr.  ^ul 
Cooperman.  commissioner,  New  Jersey 
Department  of  Education,  the  Honorable 
David  V.  Manahan,  Mayor  of 
Morristown,  Dr.  William  D.  Mclvor, 
superintendent,  Morristown  public 
schools,  and  Ms.  Reno  O.  Smith, 
president.  NAACP  Morris  County 
Chapter.  The  Committee  will  also 
receive  staff  reports  on  the  status  of  the 
agency  and  advisory  committees  and 
conduct  program  planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conmiittee.  should  contact 
Committee  Chairperson  Stephen  H. 
Balch  or  John  I.  Binkley.  Director. 
Eastern  Regional  Division  at  (202)  523- 
5264.  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  2, 1989. 
Melvio  L  lankint. 
Acting  Staff  Director. 
|FR  Doc.  89-13707.  FUed  8-8-89;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adfustntent  of  an  Import  Umit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

|une  5. 1989. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFCCnvE  date:  June  12. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Tiirtola,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtEMENTARV  INFORNUTION: 

Authority.  Executive  Order  11651  of 
March  3. 1972,  as  amended:  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854). 

The  current  limit  for  Category  611  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7. 1988).  AlSo  see  53  FR  50276. 
published  on  December  14. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggis  D.  Tantiilo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of 
Textile  A^eements 

June  4. 1989. 

Commissioner  of  Customs 
Department  of  the  Treasury 
Washington,  DC  20229 

Dear  Mr.  Commissioner  This 
directive  amends,  but  does  not  cancel, 
the  directive  of  December  6, 1988  issued 
to  you  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements.  That  directive  concerns 
imports  into  the  United  States  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1989  and  extends  through 
December  31. 1989. 

Effective  on  June  12, 1989.  the 
directive  of  December  6. 1988  is 
amended  further  to  increase  to  4.530.339 
square  meters  '  the  limit  for  man-made 
fiber  textile  products  in  Category  611,  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  to 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1988. 


'  ^^'^"^^if^^'P'** 
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the  rulemaking  provisions  of  5  U,S.C 
553(a)(1). 

Sincerely, 
Auggie  D.  Tantiilo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc  89-13644  Filed  e-»-89:  8:45  am) 
BaUNQ  COOC  SSIO-IMMI 


Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  and  Silk  Blend 
and  Other  Vegetal>le  Hber  Apparel 
Produced  or  Manufactured  in  the 
Democratic  Socialist  RepulHic  of  Sri 
Lanka 

)une  5, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  a  new  agreement  year. 

EFFECnVE  date:  July  3. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Kimbang  Phan.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-opcnings.  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3. 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  the  Democratic 
Socialist  Republic  of  Sri  Lanka  is 
available  from  the  Textiles  Division. 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  State.  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 


agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  0.  Tantiilo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

June  5. 1989. 

Commissioner  of  Customs 
Department  of  the  Treasury 
Washington,  DC  20229 

Dear  Mr.  Commissioner  Under  the 
terms  of  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854). 
and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  further 
extended  on  July  31, 1986;  pursuant  to 
the  Bilateral  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  23  and 
24, 1988,  between  the  Governments  of 
the  United  States  and  the  Democratic 
Socialist  Republic  of  Sri  Lanka;  and  in 
accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972; 
as  amended,  you  are  directed  to 
prohibit,  effective  on  July  3. 1989.  entry 
into  the  United  States  for  consumption 
of  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Sri  Lanka  and  exported  during  the 
twelve-month  period  which  begins  on 
July  1, 1989  and  extends  through  June  30. 
1990.  in  excess  of  the  following  levels  of 
restraints: 


Categwy 

237 „.. 

180.200  dozea 

331/631 

1.674.800  dozen  pairs. 

333/633 

33  920  do2en. 

334 

238.500  dozen. 

335/835 

174.900  dozen. 

33$ 

80  560  dozen 

338/339 

795  000  dozen  of  wtitch  no!  mait' 

ttun  662.500  dozen  shaN  be  tn 

•Nns   ottier   man   T-sNrts   and 

tank    lops    (Categories    338-S/ 

339-S).' 

340 „.... 

625.400  dozen  of  wtiictt  not  more 

thwt  212.000  dozen  shaN  be  *\ 

or  more  cok>rs  n  the  warp  and/ 

or  the  fi«l»>g  (Category  340/Y).' 

341 

625.400  dozen  o(  which  not  more 

than  265.000  dozen  shaS  be  m 

shins  and  Mouses  made  from 

fabric  of  two  or  more  cotors  in 

the  warp  artd/or  the  Wlmg  (Cate- 

gory 341-Y).» 

342/642/842 

413.400  dozen. 

345/845 

107.060  dozen. 

347/348/847 

826,800  dozea 

350/650 

74.200  dozen. 

351/651 

174.938  dozea 

352/652 

848.000  dozen. 

359-C/669- 
C«. 
363 _.... 

721.212  kilograms. 

7.686.000  numbers. 

Category 

369-0»._ 

576.970  kilograms. 

3e9-S«.„ 

480.808  kilograms. 

434 

3.030  dozen. 

435 

6.565  dozen. 

442 

13.815  dozen. 

445/446 

95.950  dozen. 

448 

6.060  dozen. 

634 

159.000  dozen. 

635 

233.200  dozen. 

636/836 

181.260  dozen. 

638/639/838 

545.900  dozen. 

640 

132.500  dozen. 

641 

625,400  dozen. 

644 

318.000  numbers. 

645/646 

127,200  dozea 

647/648 

657.200  dozea 

'  In  Cateriories  338-S/339-S,  only  HTS  noftihe«s 
6103.22.0000.  6105.100010.  6105.100030. 
6105903010.  6109.10.0035,  6110-201025. 
6110  20  2040,  6110  20  2065.  6110  90  0069. 
6112.11.0030  and  6114  20  0005  m  Categary  338-S 
and  6104.22.0060.  6104  29  2046,  6106  10.0010. 
6106.10.0030,  6106.90  2010.  6106  SO  3010. 
6109  10  0070.  6110  20  1030.  611020  2045 
6110202075.  6110900070.  6112110040. 

6114.20  0010  and  6117  90  0022  t\  Category  339-S 

•tn  Category  340-Y.  only  HTS  numbers 
6205.20.2015,  6205  20  2020,  6205.20.2046. 
6205.20  2050  and  6205  20  2060. 

•In  Category  341-Y,  only  HTS  numbers 
6204.22  3060,  6206  30  3010  and  6206  30  3030 

*  In  Categones  359-C/659-C,  only  HTS  numbers 
610342.2025.  6103  49  3034,  6104  621020. 
6104  69.3010,  6114  20  0048.  6114  20  0062. 
6203.42  2010,  6203  42  2090,  6204  62  2010. 
621132.0010,  6211.320025  and  621142O310  m 
Category  359-C;  and  6103  23  0055,  6103  43  2020. 
6103  49^000.  6103  49  3C38,  6104  63  1020. 
610469  1000.  6104  693014,  6114  303040 
6114  30.3050,  6203  43  2010.  6203  43  2090. 
620349.1010.  6203  49  1090,  6204  1510. 
6204.69.1010.  6210  10.4020,  6211330010. 
6211.33.0017  and  6211  43.0010  n  Category  659-C 

•  hi  Category  36»-D,  only  HTS  numbers 
6302  60  0010  and  6302  91  0020. 

•ki  Category  369-S.  only  HTS  number 
6307.10.2005. 

Imports  charged  to  these  categorj' 
limits  for  the  period  June  1. 1988  through 
June  30. 1989  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of 
any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have 
been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels 
set  forth  in  this  directive. 

The  foregoing  limits  may  be  adjusted 
in  the  future  under  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
the  Democratic  Socialist  Republic  of  Sri 
Lanka. 

in  carrying  out  the  above  directions, 
the  Commissioner  of  Customs  should 
construe  entry  into  the  United  Stales  for 
consumption  to  include  entry  for 
consumption  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553(u)(1). 
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Sincerely, 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  89-13646  Filed  e-«-8»,  a-46  am) 


Announcement  of  •  Request  for 
BMaterai  Consuttatione  wllh  ttw 
Government  of  ThaMand  on  Certain 
Silk  Blend  and  Other  VegetaMa  Rber 
TextNe  Producta 

June  5. 198S. 

AQCNCV:  CommiHee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

action:  Notice. 

row  RMTHm  mpoMMTKM  contact: 

Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPftCMMNTARV  INFOIMIATION: 
Authority.  Executive  Order  11651  of 
March  3, 1972.  as  amended:  section  204 
of  the  Agricultural  Act  of  1950,  as 
amended  (7  U.S.C  1854):  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles. 

On  May  26, 1969,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Thailand  regarding  trousers,  breeches 
and  shorts  of  silk  blend  and  other 
vegetable  Tibers  in  Category  847, 
produced  or  manufactured  in  Thailand. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Thailand,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  Later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
textile  products  in  Category  847. 
produced  or  manufactured  in  Thailand 
and  exported  during  the  twelve-month 
period  which  began  on  May  26, 1980  and 
extends  through  May  25. 1990,  at  a  level 
of  101.346  dozen. 

A  summary  market  statement 
concerning  Category  847  follows  that 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  847,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  this 
category,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
Auggie  D.  Tantillo,  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 


Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
Haioa  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  conunents 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  conunitted 
to  finding  a  solution  concerning 
Category  847.  Should  such  a  solution  be 
reached  in  consultations  with  die 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  PR  44937,  published  on 
November  7. 1988). 
Aug^  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement;  Vegetable  Fiber. 
Other  than  Cotton,  and  SUk-Bleod 
Trousers,  Slacks  and  Shorts 

(Category  847) 

Thailand.  May  1989 

Summary  and  Conclusions 

U.S.  imports  of  vegetable  fiber,  other 
than  cotton,  and  silk-blend  trousers, 
slacks  and  shorts  (Category  847)  from 
Thailand  reached  133,438  dozen  during 
the  year  ending  March  1989,  more  than 
12  times  the  10.580  dozen  imported  a 
year  earlier.  Ehiring  the  first  three 
months  of  1989  imports  of  Category  847 
from  Thailand  reached  100,066  dozen.  11 
times  the  8,879  dozen  importing  during 
the  same  period  in  1988,  and  more  than 
double  Thailand's  imports  for  all  of 
1988. 

Virtually  all  of  the  imports  of  trousers, 
slacks  and  shorts  in  Category  847  are  of 
vegetable  fiber,  other  than  cotton,  and 
compete  directly  with  domestically 
produced  cotton  trousers,  slacks  and 


shorts  (Category  347/348).  The  U.S. 
market  for  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  is  being 
disrupted  by  imports.  The  sharp  and 
substantial  increase  of  Category  847 
imports  in  conjunction  %vith  imports  of 
Category  347/348  from  Thailand  is 
causing  market  disruption. 

Import  Penetration  and  Market  Share 

U.S.  production  of  cotton  trousers, 
slacks,  and  shorts  (Category  347/348) 
fell  15  percent  in  1988  to  its  lowest  level 
in  13  years.  The  ratio  of  imports  to 
production  in  Category  347/348 
increased  to  84  percent  in  198a  The 
share  of  the  cotton  trousers,  slacks,  and 
shorts  market  held  by  domestic 
manufacturers  dropped  to  54  percent  in 
1988.  Imports  of  Category  847  are 
exacerbating  the  disruption. 

U.S.  imports  of  vegetable  fiber,  other 
than  cotton,  and  silk-blend  trousers, 
slacks  and  shorts  (Category  847] — 
adjusted  for  1987  overshipments — 
increased  38  percent  from  1,653.741 
dozen  in  1987  to  2.287.800  dozen  in  198a 
When  imports  of  the  directly 
competitive  Category  847  are  included  in 
the  market  analysis,  the  import  to 
production  ratio  jumps  to  92  percent  and 
the  domestic  manufacturers'  share  of  the 
market  ^s  to  52  percent 

Duty-Paid  Value  and  U.S.  Producers 
Price 

Approximately  92  percent  of  Category 
847  imports  from  Thailand  during  1988 
entered  under  HTS  numbers: 
6203.49.3060  men's  and  boys'  shorts 
other  than  70  percent  or  more  by  weight 
silk  or  silk  waste,  and  6204.69.9040— 
women's  and  giris'  trousers  breeches 
and  shorts  subject  to  other  than  cotton, 
wool  or  man-made  fiber  restraints. 
These  trousers  entered  the  U.S.  at  duty- 
paid  landed  values  below  U.S. 
producers'  prices  for  directly  competing 
cotton  garments. 
(FR  Doc.  89-13696  FUed  6-6-89;  6:45  am] 

BNXMO  COM  SSW-On-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANDICAPPEO 

Procurement  Uat  1989;  Addttione 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list 

SMMMAllv:  This  acUon  adds  to 
Procurement  List  1969  commodities  to  be 
produced  and  services  to  be  provided  by 
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workshops  for  the  blind  or  other 
severely  handicapped. 

EFFECnVE  date:  ]uly  10, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  Milkman  (703)  557-1145. 

8UPI>L£MENTARY  INFORMATION:  On  April 

7, 1989,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notice  (54  FR 
14130)  of  proposed  additions  to 
Procurement  List  1989,  which  was 
published  on  November  15, 1988  (53  FR 
46018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodities  and  provide 
the  services  at  fair  market  prices  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actiipns  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government 

Accordingly,  the  follo«ving 
commodities  and  services  are  hereby 
added  to  Procurement  List  1989: 

Commodities 

Dressing,  First  Aid,  Field.  Camouflaged 

6510-00-159-4883 
Dressing.  First  Aid,  Field,  White 

6510-00-083-5573 

Services 

]anilorial/CustodiaI 
U.S.  Armv  Reserve  Center.  2501  Ford 
Road.  Bristol.  Pennsylvania 
Janitorial/Custodial 
U.S.  Army  Reserve  Center,  2838-96 
Wnodhavcn  Road.  Philadelphia. 


Pennsylvania 
Beverly  L  Milkmaa 
Executive  Director. 
[FR  Doc.  89-13717  Filed  6-8-89;  8:45  am] 

BILUNe  COOC  M2e-»-M 


Procurement  Uet  1989;  Propoaed 
Additions 

agency:  Committee  for  Purchase  horn 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  commod'*ies  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  luly  10. 1989. 

ADDRESS:  Committee  for  Purchase  fitim 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989.  which  was 
published  on  November  15. 1988  (53  FR 
45018): 

Commodities 

Medical  Packet  Individual  Survival  Kit 
Airman's 

6545-00-231-9421 
Pin,  Tent.  Metal 

8340-00-085-7461 

Services 

Administrative  Services 
Department  of  Transportation,  Library 
and  Distribution  Services.  400  7th 
Street  SW.,  Washington,  DC 
Janitorial/Custodial 
U.S.  Courthouse.  Ford  and  Walker 
Streets.  Augusta.  Georgia 
fanitohal/Custodial 
Washington  National  Records  Center 
Complex.  Suitland  and  Silver  Hill 


Roads.  Suitland.  Maryland. 
Bevenly  L  MiUcaan. 

Executive  Director 

(FR  Doc.  89-13718  Filed  6-8-89:  8:45  am] 

BILUNa  COOC  6«20-3»-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
ICRT  Docket  No.  89-S-CRA] 
AcQustment  of  Cstrie  Roystty  Rates 

agency:  Copyright  Royalty  Tribunal 
ACTION:  Notice. 

summary:  The  Tribunal  has  received  a 
petition  from  the  Community  Antenna 
Television  Association  (CATA) 
requesting  the  Tribunal  to  eliminate  the 
syndicated  exclusivity  surcharge  on  the 
cable  royalty  rates  paid  by  cable 
systems.  CATA  has  petitioned  the 
Tribunal  in  response  to  action  taken  by 
the  FCC  reinstituting  its  syndicated 
exclusivity  blackout  rules.  The  Tribunal 
is  requesting  comment  on  CATA's 
petition. 

date:  Comments  are  due  July  24. 1969. 
ADDRESS:  An  original  and  five  copies  of 
the  comments  should  be  addressed  to: 
Chairman,  Copyright  Royalty  Tribunal, 
1111  20th  Street  NW..  Suite  450. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cassler,  General  Counsel. 
Copyright  Royalty  Tribunal.  1111  20th 
Street  NW..  Suite  450.  Washington.  DC 
20036.  (202)  653-5175. 

SUPPLEMENTARY  INFORMATION:  On  May 

28. 1989,  the  Community  Antenna 
Television  Association  (CATA).  a  trade 
association  which  represents  cable 
television  owners  and  operators  in  the 
United  States,  filed  a  petition  with  the 
Copyright  Royalty  Tribunal.  The  petition 
asks  the  Tribunal  to  initiate  a  cable 
royalty  rate  adjustment  proceeding  to 
eliminate  the  syndicated  exclusivity 
surcharge  which  some  cable  operators 
pay  in  addition  to  their  basic  royalty 
rate. 

The  reason  given  by  CATA  is  that 
since  the  Tribunal  instituted  the 
syndicated  exclusivity  surcharge  to 
adjust  for  the  loss  of  blackout  protection 
for  copyright  owners  that  occurred  when 
the  FCC  deleted  its  syndicated  program 
exclusivity  protection  rules,  there  is  no 
longer  any  need  for  the  surcharge  now 
thai  the  FCC  has  reinstiluted  those 
rules. 

CATA  has  also  requested  that  the 
Tribunal  waive  %  3(n.63  of  its  rules  to 
allow  for  eariier  consideration  of  the 
petition  than  the  ninety  day  waiting 
period  provided  by  that  rule. 


BEST  COPY  AVAILABLE 
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The  Tribunal  has  recently  amended 
I  301.63  80  that  it  no  longer  provides 
that  the  Tribunal  must  wait  ninety  days 
before  considering  a  rate  adjustment 
petition.  It  now  says  that  the  Tribunal 
may  wait  ninety  days.  Therefore,  no 
waiver  of  9  301.63  is  necessary. 

The  purpose  of  S  301.63  is  to  allow  a 
period  in  which  the  Tribunal  can 
promote  settlement,  and/or  ascertain 
who  supports  or  opposes  the  petition 
and  plan  the  most  efHcient  disposition 
of  the  petition.  Consequently,  this  notice 
is  being  issued  to  ask  for  comments  on 
the  petition.  The  comments  should 
include: 

1.  Whether  CATA  has  a  significant 
interest  in  the  cable  rate. 

2.  Whether  the  commenter  supports  or 
opposes  the  petition. 

3.  Whether  the  commenter  intends  to 
participate  in  a  hearing,  if  a  hearing  is 
necessary. 

4.  Whether  the  commenter  knows  of 
settlement  talks  that  have  taken  place 
on  this  rate  request,  or  whether  hiture 
settlement  talks  are  likely  to  take  place. 

5.  Whether  an  oral  hearing  is 
necessary,  or  whether  the  petition  can 
be  best  handled  by  written  pleadings. 

6.  If  a  hearing  is  required,  when  the 
l>est  scheduling  of  the  hearing  would  be. 

7.  Whether,  in  light  of  the  fact  that  the 
new  blackout  protection  will  also  affect 
stations  which  are  paid  for  by  cable 
systems  at  the  3.75%  rate,  the  proposed 
rate  adjustment  should  also  apply  to  the 
3.75%  rate. 

8.  To  what  extent  the  pending  appeal 
of  the  FCC's  action  should  affect  the 
Tribunal's  disposition  of  CATA's 
petition. 

9.  Any  other  comments  the  commenter 
deems  appropriate. 

Copies  of  CATA's  petition  are  on  file 
with  the  Tribunal,  and  are  available 
from  the  Tribunal  upon  request. 
Mario  F.Aguero, 
Acting  Chairman. 

Dated:  June  6. 1989. 

(FR  Doc.  89-13607  Filed  6-8-89;  8:45  am] 

MUJNOCOOC  141»-0»-« 


DEPARTMENT  OF  DEFENSE 

PubNc  Infomurtlon  CollectiON 
R«quir«fn«nt  Submitted  to  0MB  for 
Review 

ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


TiUe,  Applicable  Form  and 
Applicable  OMB  Control  Number 
Application  for  Membership  in  Military 
AHiliate  Radio  System  (MARS),  DD 
Form  630  and  OMB  Control  Number 
0704-0013. 

Type  of  Request  Extension. 

A  verage  Burden  Hours/minutes  per 
response:  375  hours. 

Frequency  of  Response:  As  required. 

Number  of  Respondents:  1,000. 

Annual  Burden  Hours:  375  hours. 

Annual  Responses:  1,000. 

Needs  and  Uses:  1.  The  information  is 
necessary  to  assess  the  applicant's 
qualifications  to  meet  membership 
criteria  outlined  in  Naval 
Telecommunications  Procedures  Manual 
NTP  8(A)  (U.S.  Navy-Marine  Corps 
Military  AITiliate  Radio  System  (MARS) 
Communications  Instructions). 

2.  Information  is  provided  by  amateur 
radio  operators  interested  in  joining 
Navy-Marine  Corps  MARS.  The 
information  gathered  is  used  by  MARS 
officials  to  certify  eligibility  for 
membership. 

Affected  Public:  Individuals  or 
households. 

Frequency:  As  required. 

Respondent's  Obligation:  Required  to 
become  a  MARS  member. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Written 
request  for  copies  of  the  information 
collection  proposal  should  be  sent  to 
Ms.  Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  5. 1989. 

(FR  Doc.  8»-13669  Filed  6-8-89;  8:45  am] 

mjJNQ  COOC  MtO-01-M 


Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Brilliant  Pebbiee;  Canceltation  of 
Meeting 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Brilliant  Pebbles  scheduled  for  May  30- 
31, 1989  as  published  in  the  Federal 
Register  (Vol.  54,  No.  93.  Page  2109^- 


21093.  Tuesday.  May  16, 1989,  FR  Doc. 
89-11637)  has  been  cancelled, 
lioda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  6, 1989. 

|FR  Doc.  89-13670  Filed  6-8-89;  8:45  am] 
muma  cooc  wi«.«i-«ii 


Defense  Science  Board  1989  Summer 
Study  on  National  S(»ace  Launch 
Strategy;  Meeting 

action:  Change  in  date  of  advisory 

committee  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  1989  Summer  Study  on 
National  Space  Launch  Strategy 
scheduled  for  June  7-8, 1989  as 
published  in  the  Federal  Register  (Vol. 
54,  No.  68.  Page  14377,  Tuesday,  April 
11, 1989,  FR  Doc.  89-8512)  will  be  held 
on  June  ft-7, 1989. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  5. 1989. 

(FR  Doc.  89-13671  Filed  6-8-89;  8:45  am] 

MLLMQCOOC  M10-0V« 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board  Hearings; 
Applications  for  Review 

AOENCY:  Department  of  Education. 

action:  Notice  of  applications  for 
review  accepted  for  hearing  by  the 
Education  Appeal  Board. 

summary:  This  notice  lists  the 
applications  for  review  accepted  for 
hearing  by  the  Education  Appeal  Board 
(the  Board)  between  July  28, 1988,  and 
May  26, 1989.  The  Chairman  has 
prepared  a  summary  of  each  appeal  to 
help  potential  intervenors.  In  addition, 
the  notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Honorable  Ernest  C.  Canellos, 
Chairman,  Education  Appeal  Board,  400 
Maryland  Avenue  SW.  (Room  3053, 
FOB-6).  Washington,  DC  20202-3724. 
Telephone:  (202)  732-1754. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.),  the  Board  has  authority  to 
conduct  (1)  audit  appeal  hearings,  (2) 
withholding,  termination,  and  cease  and 
desist  hearings  initiated  by  the 
Secretary  of  Education  (the  Secretary), 
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and  (3)  other  proceedings  designated  by 
the  Secretary  as  being  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholding  or 
termination  of  funds  and  cease  and 
desist  actions  for  most  grant  programs 
administered  by  the  Department  of 
Education  (the  Department).  The 
Secretary  also  has  designated  the  Board 
as  having  jurisdiction  to  conduct 
hearings  concerning  most  Department- 
administered  programs  that  involve  (a)  a 
determination  that  a  grant  is  void,  (b) 
the  disapproval  of  a  request  for 
permission  to  incur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
determinations  regarding  cost  allocation 
plans  or  special  rates  negotiated  with 
specified  grantees. 

Regulations  governing  Board 
jurisdiction  and  procedures  are  set  forth 
in  34  CFR  Part  76. 

Applicatioas  Accepted 

Appeal  of  the  State  of  Idaho 
Docket  No.  15(279)88;  ACN:  10-73001. 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  The  underiying  audit 
reviewed  the  vocational  rehabilitation 
program  conducted  during  fiscal  year 
1983, 1984  and  1985. 

The  Assistant  Secretary  determined 
that  the  State  improperly  used  a  journal 
voucher  process  to  measure 
maintenance  of  efforts,  resulting  in  the 
supplanting  of  Federal  funds. 

The  Department  seeks  a  refund  of 
$376,538.  The  State  disputes  all  liability. 

Appeal  of  the  State  of  Florida 
Docket  No.  16(280)88.  ACN:  04-72583. 

The  State  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Service  (GCS).  The  underlying 
audit  reviewed  the  vocational 
rehabilitation  program  conducted 
between  July  1, 1985  and  June  30. 1986. 

GCS  disallowed  expenditures  because 
of  the  State's  failure  to  provide  evidence 
that  services  were  approved  or  actually 
rendered  to  clients  entitled  to  receive 
service.  GCS  also  determined  that  the 
State  failed  to  reconcile  client  service 
expenditures,  known  as  SAMAS,  with 
the  State  agency's  Client  Information 
System. 

The  Department  seeks  a  refund  of 
$518.  The  State  disputes  all  liability  and 
objects  to  the  non-monetary  finding 
regarding  reconciliation  of  the  client 
eligibility  reporting  system  which  could 


result  in  the  potential  liability  of 
$800,000. 

Appeal  of  the  State  of  Washington. 

Docket  Na  20(284)8a  ACN:  10-73061. 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services.  The  underlying 
audit  reviewed  programs  conducted 
under  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA-B)  during  fiscal 
years  1983, 1984  and  1985. 

As  relevant,  the  Assistant  Secretary 
concluded  that  the  combined  State  and 
Local  Educational  Agency  expenditures 
for  fiscal  years  1963  and  1985  violated 
the  non-supplanting  provisions  of  EHA- 
B. 

The  Department  seeks  a  refund  of 
$218,618.  The  State  disputes  all  liabiUty. 

Appeal  of  Wyoming  State  Council  on 
Vocational  Education 

Docket  No.  25(289)88,  ACN:  06-70501. 

The  Wyoming  State  Council  (WSC) 
appealed  a  final  letter  of  determination 
issued  by  the  Assistant  Secretary  for 
Vocational  and  Audit  Education.  The 
underlying  audit  reviewed  the 
vocational  education  programs 
conducted  between  January  1, 1983  and 
December  31, 1986. 

The  Assistant  Secretary  sustained  the 
auditors'  findings  and  disallowed 
specific  costs  for  lunches,  dinners  and 
travel  expenses  as  improper  charges  to 
vocational  educational  programs. 

The  Department  seeks  a  refund  of 
$9,431.  WSC  diputes  all  liability. 

Appeal  of  the  State  of  New  Hampshire 

Docket  No.  28(292)88,  ACN:  01-62017. 

The  State  appealed  a  fmal  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services.  The  underlying 
audit  reviewed  the  various  Federal 
assisted  education  programs  conducted 
by  the  State  during  fiscal  year  1985. 

The  Assistant  Secretary  sustained  the 
auditors'  findings  and  concluded  that 
the  State  failed  to  maintain  appropriate 
time  and  attendance  records  for 
employees  in  the  various  programs. 

The  Department  seeks  a  refund  of 
$161,000.  The  State  disputes  ail  liability. 

Appeal  of  the  Florida  State  Department 
of  Education 

Docket  No.  29  (293)  88,  ACN:  04-73010 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  and  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education.  The  Assistant  Secretary  for 


Vocational  and  Adult  Education  has 
been  designated  as  the  primary  action 
official  within  the  Department.  The 
underlying  audit  reviewed  Federally 
assisted  education  programs  conducted 
by  the  State  during  the  fiscal  year 
ending  June  30. 1985. 

As  relevant,  the  Assistant  Secretaries 
sustained  the  auditors'  findings  and 
disallowed  specific  costs  for  the  alleged 
failure  to  maintain  adequate  time 
distribution  records  reflecting  the  period 
of  time  attributable  to  Federal  and  non- 
Federal  programs. 

"Hie  Department  seeks  a  refund  of 
$256,976.  The  Stale  disputes  all  liability. 

Appeal  of  the  State  of  Washington 

Docket  No.  32  (296)  88,  ACN:  10-73061 

The  State  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Service  (GCS).  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  and  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education.  GCS  has  been  designated  as 
the  primary  action  office  within  the 
Department  The  underlying  audit 
reviewed  Federally  assisted  programs 
conducted  by  the  State  between  July  1. 
1984  and  June  30, 1985. 

GSC  determined  that  salary  charges 
were  not  supported  by  appropriate  time 
distribution  records,  and  indirect  costs 
were  unallowable  because  of  the 
absence  of  a  "negotiated  predetermined 
fixed"  indirect  cost  rate. 

The  Department  seeks  a  refund  of 
$1,908,825.  The  State  disputes  all 
liability. 

Appeal  of  the  Florida  State  Department 
of  Education 

Docket  Na  33  (297)  88.  ACN:  04-72583 

The  State  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Service  GCS),  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  and  the  Assistant  State  for 
Vocational  and  Adult  Education.  The 
underlying  audit  reviewed  Federally 
assisted  education  programs  conducted 
during  the  fiscal  year  ending  June  30, 
1966. 

The  Assistant  Secretaries  and  GCS 
sustained  the  auditors'  findings  and 
disallowed  specific  salar>'  expenditures 
for  the  alleged  failure  to  maintain 
appropriate  time  distribution  records. 

The  Department  seeks  a  refund  of 
$249,770.  The  State  disputes  $235,905. 
noting  that  the  remaining  $13,821  in 
dispute  pertains  to  the  Office  of 
Postsecondary  Education  and  is  not 
subject  to  the  jurisdiction  of  the 
Education  Appeal  Board. 
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Appeal  of  the  California  State 
Department  of  Education 

Docket  No.  34  (296)  88,  ACN:  09-70600 

The  California  State  Department  of 
Education  (CSDE)  appealed  a  final  letter 
of  determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
reviewed  programs  conducted  under 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  for 
the  period  July  1983  through  June  1986. 

The  Assistant  State  sustained  the 
auditors'  fmdings  and  concluded  that 
CSDE  supplanted  program  funds  during 
the  subject  period. 

The  Department  seeks  a  refund  of 
$4,191,740.  The  State  disputes  all 
hability. 

Appeal  of  the  State  of  New  York 
Docket  Na  35  (299)  88,  ACN:  02-50509 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
exammed  various  aspects  of  the  New 
York  City  Board  of  Education^  htgh 
school  project  funded  under  Chapter  1  of 
the  Education  Consolidation  and 
Improvement  Act  for  the  period  between 
October  1. 1982  through  September  30. 
1986. 

The  Assistant  Secretary  sustained  the 
auditors'  fmdings  and  disallowed  salary 
costs,  related  fringe  benefits  and 
indirect  costs  as  improperly  charged 
against  the  program  during  fiscal  year 
1984. 

The  Department  seeks  a  refund  of 
$229,879.  The  State  disputes  all  liability. 

Appeal  of  St.  Paul  Public  Schools 

Ducket  No.  37  (301)  88.  ACN:  05-80300 

St.  Paul  Public  Schools  appealed  a 
final  letter  of  determination  issued  by 
the  Assistant  Secretary  for  Elementary 
and  Secondary  Education.  The 
underlying  audit  reviewed  expenditures 
made  under  the  formula  grant  program 
of  Part  A  of  the  Indian  Education  Act  for 
the  period  between  July  1, 1987  and  June 
30,1988. 

The  Assistant  Secretary  modified  the 
auditors'  findings  regarding  the  actual 
pupil  count,  concluding  that  St.  Paul 
Public  Schools  failed  to  maintain 
adequate  documentation  which  would 
support  the  purported  pupil  populations. 
The  Department  seeks  a  refund  of 
$27,903.  St.  Paul  Public  Schools  disputes 
all  liability. 

Appeal  ofBelcourt  School  District  #7 
(NDJ 

Docket  No.  38  (302)  88,  ACN:  08-82016 


Belcourt  School  District  #7  (District) 
appealed  a  final  letter  of  determination 
issued  by  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
and  Grants  and  Contracts  Service 
(CCS).  The  underlying  audit  reviewed 
programs  conducted  under  Title  IV  of 
the  Indian  Education  Act  between  July 
1. 1984  and  June  30, 1986. 

The  Assistant  Secretary  and  CCS 
sustained  the  auditors'  findings  and 
concluded  that  the  District  exceeded  the 
approved  rate  for  indirect  costs. 

The  Department  seeks  a  refund  of 
$6,341.  The  District  disputes  all  liability. 

Intervention 

Regulations  in  34  CFR  78.43  provide 
that  an  interested  person,  group,  or 
agency  may  file  an  application  to  the 
Board  Chairman  to  intervene  in  an 
appeal  before  the  Board. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or,  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to  the  specific 
issues  raised  in  the  appeal.  If 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

Applications  to  intervene,  or 
questions,  should  be  addressed  to  the 
Board  Chairman  at  the  address  provided 
above. 

(20  use  1234) 

Dated:  June  5, 1989. 
Michelle  Eastoo, 

Deputy  Undersecretary,  Intergovernmental 
and  Interagency  Affairs. 
(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

|FR  Doc.  89-13730  Filed  6-8-89:  8:45  am) 

MJJNO  coot  4000-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  information  Collections  Under 
Review  by  ttie  Office  of  IManagement 
and  Budget 

AQENCV:  Energy  Information 

Administration. 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management 

and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511, 44  U.S.C.  3501  et  seq.J. 


The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
or  managment  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents.     - 

DATES:  Comments  must  be  filed  on  or 
before  July  10, 1989. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW. 
Washington,  DC  20585,  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difHcult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-S34. 
3. 1902-0057. 

4.  Application  for  Production-Related 
Costs. 

5.  Extension. 
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6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 

9.  200  respondents. 

10.  75  responses. 

11. 1  hour  per  response. 

12.  75  hours  (total). 

13.  The  Commission  needs  the 
information  in  order  to  review  producer 
claims  for  the  recovery  of  certain 
production-related  costs  which  first 
sellers  incur  after  gas  is  produced  at  the 
wellhead  and  which  are  not  included  in 
NGPA  price  categories. 

SUIutory  Authority:  Sections  5(a).  5(b). 
13(b),  and  52,  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974. 15  U.S,C.  764(a). 
764(b).  772(b).  and  790a. 

Issued  in  Washington.  DC  )une  2. 1989. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  89-13786  Filed  6-6-89;  8:45  am| 
BHiJNO  COOE  MSO-ei-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  G-531S-001  et  aLJ 

Texaco  Producing  inc.,  et  al.; 
Applications  for  Termination  or 
Amendment  of  Certificates' 

|une  6. 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


applications  should  on  or  before  June  20, 
1989,  file  with  the  Federal  Energy     .     . 
Regulatory  Commission,  Washington. 
EKD  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr^ 
Acting  Secretary. 


Docket  No.  and  date  Med 


G-5316-001  D  4-28-69 

G-5317-001  D  4-26-89..... 
G- 10849-001  D  5-8-69. .„. 


G-16134-004  D  5-03-89.. 

0-17546-001  O  4-28-69.. 
060-604-000  D  5-05-89. 


Ct61-120&-001  0  4-26-89.. 
063-648-001  D  4-28-89.... 

077-71-001  0  4-26-69 

078-616-003  D  5-5-69 

067-473-001  D  4-28-69... 


089-390-000  (0-16053)  D 
26-89. 


089-393-000  (078-606)  D  4- 
26-89. 

•0489-406-000  (064-793)  D  4- 

26-89. 
089-414-000    (063-407-000) 

D  5-9-89. 

089-415-000  (G-2922)  D  5- 
6-69. 

089-416-000  (G-4288)  D  5- 
8-89. 


Applicant 


Texaco    Producing    Inc..    P.O. 

BoK    52332.     Houston,     TX 

77052. 
Texaco  Producing  Inc 


ARCO  Oil  and  Gas  Company. 

Ovision  of  Atlantic  RicMield 

Company,    P.O.    Box    2819, 

Houston.  TX  75221. 
Sun  Exptorabon  and  Production 

Company.    P.O.    Box    2880. 

OaKas,  TX  75221-2880 
Texaco  Producing  Inc _ - 

Union  Oil  Company  01  Califor- 
nia. P.O.  Box  7600.  Los  An- 
geles. CA  90051. 

Texaco  Producing  Inc 


Texaco  Producing  Inc . 
Texaco  Producing  lf«c . 


ARCO  0»  and  Gas  Company, 
Division  of  Atlantic  Richfield 
Company. 

Texaco  Producing  Inc „.. 


MoM  Oil  Exploration  A  Produc- 
ing Southeast  Inc.  12450 
Greenspotnt.  Drive,  Houston. 
TX  77060. 

ARCO  Oil  and  Gas  Company, 
Division  of  Atlantic  Richfield 
Company. 

Texaco  Producing  Inc 


ARCO  Oil  and  Gas  Company. 

Division  of  Atlantic  Richfield 

Company. 
ARCO  Oil  and  Gas  Company. 

Division  of  Atlantic  Richfield 

Company. 
ARCO  Oil  and  Gas  Company. 

Division  of  Atlantic  Richfield 

Company. 


Purchaser  and  location 


B  Paso  Natural  Gas  Company.  Blanco  Field. 
San  Juan  County,  New  Mexico 

El  Paso  Natural  Gas  Company,  Blanco  PC. 

riekt  San  Juan  County.  New  Mexico. 
Termessee    Gas    Pipeline    Company,    Piedre 

Lumtxe  Reld,  Du^  Comity,  Texas. 

Natural  Gas  Pipeline  Company  of  Amerx:a. 
Camricfc  Field,  Beaver  County,  Oklahoma. 

El  Paso  Natural  Gas  Company.  Aztec  Field, 
San  Juan  County,  New  Mexico. 


Description 


Assigned  6-1-88  to  Mertdan  Oil  Production 
mc. 

Assigned  6-1-88  to  Mendan  Oil  Productnn 
mc. 

Assigned  6-1-88  to  MoM  Produong.  Texas  A 
New  Mexico  Inc. 


Assigned  1 1-9-88  to  Taytor-McUhenny  Operat 
mg  Co.,  Inc. 

Assigned  6-1-88  to  Mendnn  CM  Production 
Inc. 


El    Paso    Natural    Gas    Company,    Sprat>e<Ty  ;  Assigned  3-23-69  to  ParVer  and  Parsley  Petro- 
Trend  Area  Field,  Midland  County.  Texas.  leum  Company. 


El  Paso  Natural  Gas  Company,  Basm  Dakota 

Field.  San  Juan  County,  New  Mexico. 
El  Paso  Natural  Gas  Company.  Basin  Dakota 

Fiekj,  San  Juan  County,  New  Mexico. 
El  Paso  Natural  Gas  Company.  Basin  Dakota 

Fiekl,  San  Juan  County,  New  Mexico. 
B  Paso  Natural  Gas  Company.  MiHman  Area. 

Eddy  County,  New  Mexico. 

El  Paso  Natural  Gas  Company.  San  Juan  Basin 

Ftekl,  La  Plata  County,  Cokxado. 
Transcontir>ental  Gas  Ppe  Line  Corporation, 

Vactierie  Fiekl  St.  James  Parish.  Lousiana 


Assigned  6-1-88  to  Meridian  Oil  Production 
Inc. 

Assigned  6-1-88  to  Merxten  Oil  Producton 
Inc. 

Assigned  6-1-88  to  Mervtan  Oil  Production 
Inc 

Assigned  1-1-67  to  Hondo  Oil  and  Gas  Com- 
pany.. 

Assigned  6-1-88  to  Mendian  Oil  Production 

Inc. 
Assigned  1-1-88  to  Vintage  Petroteum.   kic 


El  Paso  Natural  Gas  Company,  Millman  FieW.    Assigned  1-1-67  to  Hondo  Oil  and  Gas  Com- 


Eddy  County.  New  MexKO. 


pany. 


Cokxado   Interstate  Gas  Company.   Mocaine    Assigned  11-3-88  to  Mendwi  Oil  Production 

Field.  Beaver  County,  Oklahoma.  Inc. 

Tennessee  Gas  Pipeline  Company,  Southnvest  j  Assigned  6-1-88  to  »*obil  Produong.  Texas  A 

Pheasant  Fiekl,  Matagorda  County.  Texas.       i     IMew  Mexico  Inc. 

I 
Tennessee  Gas  Pipeline  Company,  Seebngson  i  Assigned  6-1-68  to  Moliil  Producing.  Texas  & 

FieM  Unit.  Jim  WeHs  County.  Texas.  I     New  Mexico  Inc. 

Tennessee  Gas  Pipeline  Company.  Seehngson  |  Assigned  6-1-88  to  MoM  Producing.  Texas  & 
Fiekl  Unit,  Jim  WeHs  County.  Texas  New  Mexico  Inc. 


Filirtg  Code    A — Initial  service.  B — At>andor>ment  C — Amendment  to  add  acreage.  D — Assignment  ol  acreage.  E — Succession.  F — Partial  successioa 

jFK  Doc.  89-13754  Filed  6-6-89:  8:45  am) 
nuJNQ  CODE  •717-eMI 
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lOodiet  No.  TA89-1-4S-0021 

ANR  Pipeline  Co.;  Propoeed  Change* 
In  FERC  Gaa  Tariff 

)une  S,  1989. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR"),  on  May  26. 19U9, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  tne 
following  tariff  sheets  to  be  eH'ective 
lune  1, 1989. 

Subititute  Third  Reviled  Sheet  No.  80A 
(Alternate  Subetitute  Third  Revised  Sheet 
No.aOA) 

Original  Sheet  No.  KB 

ANR  states  that  the  purpose  of  this 
filing  is  to  revise  its  purchased  gas 
adjustment  clause  to  allow  for  demand 
deferrals  to  be  collected  and/or  returned 
through  a  demand  surcharge,  pursuant 
to  Ordering  Paragraph  (D)  of  the  Federal 
Energy  Regulatory  Commission 
("Commission")  Order  dated  April  27. 
1989,  in  Docket  Nos.  TA89-1-4&-000  and 
001. 

ANR  states  that  these  tariff  sheets 
reflect  a  change  from  a  2-part  demand 
rate  to  a  one-part  demand  rate,  which 
was  proposed  in  ANR's  May  1, 1989  rate 
filing  at  Docket  No.  RP8»-iei-000.  In  the 
event  that  rates  contained  in  that 
proceeding  are  suspended  beyond  the 
proposed  {une  1, 1989  effective  date. 
ANR  has  submitted  an  alternate  tariff 
sheet  which  sets  forth  proposed  tariff 
changes  under  ANR's  existing  rate 
structure. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  825  North  Capitol  Street, 
NW..  Washington.  DC  20428,  in 
accordance  with  i  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  June  12, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  nut  serve  to  mnke 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
Intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cathell, 

Secretary. 

|FR  Doc.  09-13755  Filed  d-S-flS;  8:45  am) 
muma  cooc  STir-oi-M 


(Dodtet  Na  RP89-13S-002] 

Arfcia  Energy  Reeourcee,  a  Division  of 
Arfcia,  Inc;  Compliance  Filing 

June  5, 1989. 

Take  notice  that  on  May  30, 1989. 

Arkla  Energy  Resources  ("AER"),  a 
division  of  Arkla,  Inc.,  filed  certain 
revised  tarin'  sheets.  AER  states  that 
these  tariff  sheets  are  being  submitted  in 
compliance  with  the  Commission's  April 
28, 1989  order  in  this  proceeding,  which 
accepted,  subject  to  certain  conditions. 
AER's  March  31. 1989  filing  providing  for 
the  recovery  of  50  percent  of  certain 
settlement  costs  pursuant  to  §  2.104  of 
the  Commission's  regulations. 

AER  states  that  the  revised  tariff 
sheets  bear  a  June  1, 1969  effective  date 
reflecting  AER's  acceptance  on  May  18, 
1969  of  a  blanket  certificate  of  public 
convenience  and  necessity  in  Docket 
No.  CP88-82O-O0O.  AER  states  that  its 
tariff  sheets  have  been  revised  to 
provide  that  costs  associated  with 
claims  in  litigation  as  of  March  31, 1989 
will  only  be  included  in  AER's 
amortization  upon  the  effectiveness  of 
additional  tariff  sheets  providing  for  the 
recovery  of  such  costs.  The  tariff  sheets 
have  also  been  revised  to  make  clear 
that  such  costs  shall  not  include  any 
penalties  or  punitive  damages  awarded 
against  AER.  Finally.  AER  states  that  its 
tariff  sheets  have  been  revised  to 
provide  for  the  computation  of  carrying 
charges  utilizing  the  rates  prescribed  by 
the  Commission  from  time  to  time  under 
§  154.67(c)(2)(iii)(4)  of  the  regulations. 

AER's  niing  includes  a  list  identifying 
all  claims  in  Utigation  as  of  March  31, 
1969.  AER  states  that,  with  the  addition 
of  this  list,  the  documentation 
supporting  AER's  filing  is  romplelc. 

Any  person  desiring  to  protest  AER's 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  i  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  June  12. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  ahcady  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
niing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 

|FR  Do<:.  89-13756  Filed  6-fr-89:  8:45  »m| 
■lUiNQ  CODE  srir-oi-M 


(Docket  No.  RP8»-124-<M2] 

CNQ  Transmission  Corp^ 
Changes  In  FERC  Qaa  Tariff 

June  5, 1989. 

Take  notice  that  CNG  Transoiission 
Corporation  ( "CNG").  on  May  30, 1989, 
pursuant  to  section  4  of  the  Natural  Gas 
Act.  Part  154  of  the  Commission's  April 
28, 1989,  order  in  this  proceeding,  filed 
the  following  revised  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Substitute  First  Revised  Sheet  Nos.  99  and 

161 
Substitute  Fourth  Revised  Sheet  No.  32 
Subb'ii'.ute  Seventh  Revised  Sheet  No.  31 
Substitute  Eighth  Revised  Sheet  No.  31 

CNG  states  that  this  filing  is  made  to 
comply  with  Ordering  Paragraphs  (D), 
(E)  and  (H)  of  the  Commission's  April 
26th  order  which  accepted  and 
suspended,  subject  to  refund  and 
condiMons,  CNG's  Order  No.  500  filing 
made  on  March  31, 1989.  In  a  separate 
filing  also  made  on  this  date,  CNG  filed 
with  the  Commission  certain  documents 
and  data  requested  by  the  Commission 
in  its  April  28th  order. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214  and  385.211). 
All  protests  should  be  filed  on  or  before 
June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  O.  Cosbell, 
Secretary. 

|FR  Doc.  89-13757  Filed  6-S-99\  8:45  am) 
WUINQ  COOf  sm-ot-M 

(Docket  Nos.  RP89-181-000  and  TM89-4- 
21-0001 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

June  5. 1989 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  May  3a  1989,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
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Gas  Tariff.  Original  Volume  No.  1.  to  be 
effective  June  1, 1989: 

Twenty-first  Revised  Sheet  No.  16B 
Eleventh  Revised  Sheet  No.  1681 
Eleventh  Revised  Sheet  No.  16B2 

Columbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 
Columbia's  previous  filings  in  Docket 
Nos.  RP88-187  and  TM89-3-21  in  which 
Columbia  established  procedures 
pursuant  to  Order  No.  500  to  recover 
from  its  customers  the  take-or-pay  and 
contract  reformation  costs  billed  to 
Columbia  by  its  pipeline  suppliers. 
Specifically,  Columbia  proposes  to 
modify  its  earlier  filings  to  permit  it  to 
flow  through  revised  take-or-pay  and 
contract  reformation  costs  from  (i) 
Texas  Eastern  Transmission 
Corporation  pursuant  to  a  filing  made  on 
April  21, 1989  which  was  accepted  by 
the  Federal  Energy  Regulatory. 
Commission's  (Commission)  order 
issued  on  May  19, 1989  in  Docket  No. 
RP89-150,  (ii)  Texas  Gas  Transmission 
Corporation  pursuant  to  a  filing  made  on 
March  31. 1989  which  was  accepted  by 
Commission's  order  issued  on  April  28. 
1989  in  Docket  No.  RP89-119,  (iii) 
Transcontinental  Gas  Pipe  Line 
Corporation  pursuant  to  a  filing  made  on 
March  31. 1989  in  Docket  No.  RP89-122 
which  was  accepted  by  Commission 
order  date  April  28, 1989.  (iv) 
Transcontinental  Gas  Pipe  Line 
Corporation  pursuant  to  a  filing  made  on 
April  10, 1989  in  Docket  No.  RP88-68- 
011  which  was  accepted  by  Commission 
order  dated  May  2, 1989,  and  (v) 
Panhandle  Eastern  Pipe  Line  Company 
pursuant  to  a  filing  made  on  April  17, 
1989  in  Docket  No.  TM89-4-28  (formerly 
RP88-240  and  RP89-10)  which  was 
accepted  by  Commission  order  dated 
May  17. 1989. 

Copies  of  the  Hling  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  stale  commissions  and  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  Nos. 
RP88-187-000  and  TM89-3-21. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  NE..  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  Columbia's  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  89-13756  Filed  6-8-89:  8:45  am] 

MLUNO  cooe  srir-oi-M 


(Docket  No.  RP89-132-004  and  TA89-1-33- 
001]     : 

El  Paso  Natural  Gas  Co.;  Compliance 
Tariff  HIing 

June  5. 1989. 

Take  notice  that  on  May  26, 1989,  El 
Paso  Natural  Gas  Company  ("El  Paso"), 
filed  pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  Regulations  Under  the 
Natural  Gas  Act  and  in  compliance  with 
ordering  paragraph  (A)(6)  of  the 
Commission's  order  issued  April  28. 
1989  at  Docket  Nos.  RP89-132-000. 
RP88-184-000.  RP88-184-001  and  TA88- 
1-33-000.  certain  tariff  sheets  for 
inclusion  in  El  Paso's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  Third 
Revised  Volume  No.  2  and  Original 
Volume  No.  2A. 

El  Paso  states  that  in  response  to 
ordering  paragraph  (A)(6)  of  the 
Commission's  order  issued  April  28, 
1989  at  Docket  No.  RP89-132-000.  et  al.. 
El  Paso  revised  those  PGA  rates 
tendered  in  its  Annual  Adjustment  on 
May  1, 1989  at  Docket  No.  TA8^1-33- 
000  scheduled  to  go  into  effect  on  July  1. 
1989.  As  more  fully  set  forth  in  said 
Annual  Adjustment,  El  Paso  tendered 
primary  and  alternative  tariff  sheets. 
With  respect  to  the  primary  tariff  sheets. 
El  Paso  did  not  incorporate  a  Surcharge 
Adjustment  and  requested  an  extension 
of  the  waiver  granted  October  1, 1988  at 
Docket  No.  TQ89-1-33-000,  et  ai.  to 
suspend  collection  of  El  Paso's  Account 
191  balance.  The  alternative  tariff  sheets 
were  filed  in  the  event  that  the 
Commission  denies  El  Paso's  request  for 
waiver  and  institutes  a  Surcharge 
Adjustment. 

El  Paso  states  that  in  the  primary 
tariff  sheets,  it  has  eliminated 
reformation  and/or  settlement  costs 
attributable  to  the  Order  No.  500 
recovery  mechanism  from  its  Account 
191  balance  which  is  to  be  direct  billed 
to  El  Paso's  customers  upon 
implementation  of  a  Gas  Inventory 
Charge.  El  Paso  states  that  the  primary 
tariff  sheets  are  filed  with  the 
Commission  in  order  to  incorporate  a 
revised  throughput  surcharge  and  an 
Order  No.  500  special  surcharge.  In  the 
event  the  Commission  denies  El  Paso's 


request  for  waiver  and  accepts  for  filing 
El  Paso's  alternative  tariff  sheets  which 
include  a  Surcharge  Adjustment.  El  Paso 
tendered  revised  tariff  sheets,  which 
refiect  a  Surcharge  Adjustment  of 
$4.3694  per  dth  after  the  elimination  of 
costs  attributable  to  the  Order  No.  500 
recovery  mechanism.  The  revised 
Surcharge  Adjustment  is  $3.5301  per  dth 
less  than  the  Surcharge  Adjustment 
included  in  El  Paso's  May  1. 1989 
Annual  Adjustment.  Said  alternative 
tariff  sheets  also  incorporate  the  revised 
throughput  surcharge  and  the  Order  No. 
500  special  surcharge. 

El  Paso  requested  pursuant  to  {  154.51 
of  the  Commission's  Regulations,  that 
waiver  of  the  notice  requirements  of 
S  154.22  of  the  Commission's 
Regulations  be  granted  to  the  extent 
necessary,  so  as  to  permit  the  tendered 
tariff  sheets  to  become  effective,  in  lieu 
of  their  previously  tendered 
counterparts,  on  July  1, 1989.  the  same 
date  as  requested  in  El  Paso's  Annual 
Adjustment  at  Docket  No.  TA89-1-33- 
000. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  Docket  Nos. 
RP89-1 32-000.  RP88-1 84-000,  and  TA89- 
1-000  and.  otherwise  upon  all  interstate 
pipeline  system  sales  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  §S  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  88-13759  Filed  6-8-89:  8:45  am| 
BtLUNG  COOE  srtr-oi-n 


(Docket  No.  RP8»-132-001 1 

El  Paso  Natural  Gas  Co.;  Supplement 
to  Compliance  Filing 

lime  5.  1969. 

Take  notice  that  on  May  26. 1989.  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing  pursuant  to  Part  154 
of  Ihf  Ffiionil  Energy  Regulatory 
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Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
Substitute  Sixth  Revised  Sheet  No.  100- 
A  for  inclusion  in  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  to 
supplement  the  compliance  filing  made 
by  Ei  Paso  on  May  12. 1989  in  Docket 
No.  RP89-132-003.  et  a/.,  in  compliance 
with  the  Commission's  order  issued 
April  28, 1989  at  Docket  Nos.  RP89-132- 
000.  RP88-184-000,  RP88-184-001  and 
TA88-1-33-000. 

Subsequent  to  such  filing.  El  Paso 
states  that  it  observed  that  the 
statement  of  rates  for  Rate  Schedule  IS- 
1  was  inadvertently  omitted  from  the 
May  12. 1989  compliance  filing. 
Accordingly  El  Paso  is  supplementing  its 
May  12. 1989  compliance  filing  by 
tendering  Substitute  Sixth  Revised  Sheet 
No.  100-A  which  incorporates  the 
changes  required  in  the  Commission's 
April  2a  1989  order. 

El  Paso  states  it  requested  waiver  of 
all  applicable  Commission  Regulations 
as  necessary  to  supplement  the  May  12. 
1989  filing.  Further,  El  Paso  requested, 
pursuant  to  i  154.51  of  the  Commission's 
Regulations,  that  waiver  of  the  notice 
requirements  of  154.22  of  the 
Commission's  Regulations  be  granted,  to 
the  extent  necessary  to  permit  the 
tendered  tariff  sheet  to  become  elective 
May  1. 1989,  the  same  date  as 
authorized  in  the  Commission's  April  28. 
1989  order. 

Copies  of  the  filing  were  upon  all 
parties  of  record  in  Docket  Nos.  RP89- 
132-OOa  RP88-184-000  and  TA88-1-33- 
000  and.  otherwise,  upon  all  interstate 
pipeline  system  sales  customers  of  El 
Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
Tiling  siiould  Tile  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428,  in  accordance 
with  |§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  Hie  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
fliing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CadMO, 
Secretary. 

|FR  Doc.  89-13780  Piled  6-8-89;  8:45  am) 
MUJNO  COOK  triT-OVM 


(Doctwt  No.  TMM-7-4-0001 

Qranttc  State  Qas  Trancmisslon,  Inc.; 
Proposed  Ch«ngt  In  RatM 

June  5, 1989. 

Taken  notice  that  on  Mfty  30, 1989, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021,  tendered 
for  filing  Nineteenth  Revised  Sheet  No.  8 
in  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  effectiveness  on  May  1, 
1989. 

According  to  Granite  State,  it  provides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  GSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
from  CNG. 

Granite  State  further  states  the  CNG 
filed  changes  in  its  rates  in  Docket  No. 
RP89-124-000  to  pass  through  to  its 
customers  buyout  and  buydown  costs 
paid  to  producers  under  the  provisions 
of  Order  No.  500.  According  to  Granite 
State,  CNG's  fliing  increased  the 
Injection  Charge  in  its  Rate  Schedule 
GSS  by  $0.0033  which  Granite  State  has 
tracked  in  the  revised  Injection  Charge 
in  its  Rate  Schedule  GSS  on  Nineteenth 
Revised  Sheet  No.  8. 

According  to  Granite  State,  copies  of 
its  fliing  were  served  upon  Bay  State 
Gas  Company  and  the  regulatory 
commission  of  the  State  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fliing  should  flie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Piactice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  Hied  on  or  before 
June  12. 1989.  Protests  will  be 
considered  by  the  Commission,  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flIe  a  motion  to  intervene.  Copies 
of  this  fliing  are  on  flle  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CadMU. 

Secretary. 

|FR  Doc.  89-13761  Filed  6-8-89;  8:45  am) 

MUJNO  COM  t717-*1-« 


(Docket  No.  TAa»-1-27-001 1 

North  Penn  Gas  Co.;  CompHance  Flfhig 

June  5, 1989. 

Take  notice  that  on  May  24, 1989, 
North  Penn  Gas  Company  (North  Penn) 
flled  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff. 

North  Penn  states  that  this  fl.Mng 
makes  the  adjustments  and  includes  the 
backup  material  as  required  by  the 
Commission's  May  1, 1989  order. 

North  Penn  states  that  copies  of  this 
fliing  are  being  mailed  to  each  of  its 
jurisdictional  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fliing  should  flle  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214,' 
385.211  (1988)].  All  such  motions  or 
protests  should  be  flled  on  or  before 
June  12, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene.  Copies 
of  this  fliing  are  on  flle  with  the 
Commission  and  are  available  for  public 
inspection. 
Loiti  D.  Caabell, 
Secretary. 
[FR  Doc.  89-13766  Filed  6-»-«9;  8:45| 

■aXINO  COOC  t717-01-H 


(Docket  Nos.  RP88-174-003,  RP8S-195- 
004] 

NorttMm  Border  PIpeNna  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  5, 1969. 

Take  notice  that  on  May  30, 1989, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  fliing  to 
become  part  of  Northern  Border  Pipeline 
Company's  FERC  Gas  Tari^,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheet: 

Substitute  Second  Revised  Sheet  Na  161 

This  tariff  sheet  was  flled  in 
compliance  with  the  Conunission's  April 
28, 1989  letter  order  in  Docket  Nos. 
RP«8-174-001  and  RP  88-195-002. 
Northern  Borde;  requests  that  Sheet  No. 
161  be  effective  on  January  1, 1989 
consistent  with  the  effective  date  of  the 
Interim  Settlement  approved  in  the 
Commission's  March  16  order.  Copies  of 
this  fliing  have  been  sent  to  all  Rate 
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Schedule  IT-l  Shippers  and  parties  of 
record. 

Any  person  desiring  to  protest  said 
fliing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.11.  385.214). 
All  such  protests  should  be  flled  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  flle  a  motion  to 
intervene  in  this  matter. 

Copies  of  this  fliing  are  on  flle  with 
the  Commission  and  are  available  for 
public  ins|}ection. 
Lois  Cashell, 
Secretary. 
[FR  Doc.  89-13762  Filed  6-8-89:  8:45  am] 

HLUNQ  COOC  e717-01-M 


(Docket  No.  RP89-33-002] 

Northern  Border  Pipeline  Co.;  Filing 

June  5. 1989. 

Take  notice  that  on  May  26, 1989. 
Northern  Border  Pipeline  Company 
(Northern  Border]  filed  and  moved  to 
en^ectuate  First  Revised  Sheet  No.  104 
and  Second  Revised  Sheet  No.  Ill  to  its 
FERC  Gas  Tariff.  Original  Volume  1,  to 
be  effective  June  1, 1989. 

Northern  Border  states  that  on 
December  30. 1988,  the  Commission 
issued  an  order  accepting  and 
suspending  the  flled  tariff  sheets  for  the 
maximum  allowable  period  of  Ave 
months  to  take  effect  on  June  1, 1989, 
subject  to  refund  from  that  date. 
Accordingly,  the  effective  date  of  these 
tariff  sheets  is  June  1, 1989. 

Any  person  desiring  to  protest  said 
fliing  should  flle  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)).  All  such  protests  should  be  flled 
on  or  before  June  12. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  flle  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  flle  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CasiieU, 

Secretary. 

(FR  Doc.  89-13763  Filed  6-8-69;  8:45  am] 

BIUJNO  CODE  C7t7-evM 

[Docket  Na  RP8»-182-000] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

|une  S.  1989. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
(Northern)  on  May  30, 1989.  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1  (Volume  1 
Tariff)  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  S2c 
Second  Revised  Sheet  No.  52c.2a 
Second  Revised  Sheet  No.  52c.lO 
Second  Revised  Sheet  No.  52f 
Third  Revised  Sheet  No.  52f.3 
Third  Revised  Sheet  No.  52f4 
Second  Revised  Sheet  No.  52f.12 
First  Revised  Sheet  No.  52f.l5 

Northern  proposes  modification  on  the 
above  listed  sheets  in  its  Transportation 
Rate  Schedules  FT-1  and  IT-l  in 
accordance  with  suggestions  offered  by 
the  Commission  in  and  Order  issued 
April  10. 1989  in  Docket  No.  RP89-23- 
001. 

In  addition  to  the  foregoing.  Northern 
is  proposing  to  modify  its  transportation 
Rate  Schedules  in  two  respects. 

First  in  section  1.  "Availability",  of 
Rate  Schedules  FT-l  and  lt-1.  Northern 
is  proposing  to  modify  the  provision 
which  requires  an  amendment  to  the 
transportation  service  agreement  to 
establish  a  transportation  rate  that  is 
lower  than  the  maximum  rate. 

Secondly.  Northern  is  proposing  that 
decreases  in  the  daily  transportation 
quantity  be  effectuated  by  an 
amendment  to  the  respective 
Transportation  Service  Agreement. 

The  Company  states  that  copies  of  the 
fliing  having  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
NorthCapilol  Street,  NW.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.214.  385.211).  All 
such  motions  or  protests  should  be  filed 
on  or  before  ]une  1Z  1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  serve  to  make  protestants 

parties  to  the  proceeding.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  inter\ene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasbelL 

Secretary. 

(FR  Doc.  89-13764  Filed  6-8-89:  8:45  am) 

8IUJNG  COOC  •717-0«-M 


(Docket  No.  RP8»-136-003] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

)une  S,  1969. 

Take  notice  that  Northern  Natural 
Gas  Company.  Division  of  Enron  Corp.. 
(Northern)  on  May  30, 1989.  tendered  for 
filing  proposed  changes  to  its  FERC  Gas 
Tariff. 

Northern  states  that  this  fliing  is  being 
submitted  pursuant  to  the  terms  and 
conditions  set  forth  in  the  Commission's 
order  issued  on  April  28. 1969  in  the 
above  proceeding.  An  effective  date  of 
May  1. 1989  has  been  requested  for  this 
filing. 

Northern  further  states  that  copies  of 
this  filing  were  ser\'ed  upon  Northern's 
customers,  parties  to  this  proceeding 
and  all  interested  state  commissions. 

Any  person  desiring  to  protest  said 
fliing  should  flle  a  protest  with  the 
Federal  Energy  Regulator>'  Commission. 
825  North  Capitol  Street.  NE.  20426.  in 
accordance  with  §§  385.214  and  385.211 
of  this  chapter.  AH  such  protests  should 
be  filed  on  or  before  June  12. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons  that 
are  already  parties  to  this  proceeding 
need  not  file  a  motion  to  intervene  in 
this  matter.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  89-13765  Hied  6-8-89;  8:45  am| 
BIUJNO  CODE  •717-01-M 

(Docket  No.  IO-2411-000I 
Henry  A.  Panasci,  Jr.;  FHing 

|une  S.  1988. 

Take  notice  that  on  May  18. 1989. 
Henry  A.  Panasci.  )r.  tendered  for  filing 
an  application  pursuant  to  section  305(b) 
of  the  Federal  Power  Act  to  hold  the 
following  positions: 
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Oiraclor.. 
Dirvdor.. 


Cotpofitton. 
UnMyMukMlUte 

Inauranca 
Company. 


^>* '»  — *j  — 

\AUl9UKKmWvn 


Public  UNtty. 


Other 
Corpocatton. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lob  D.  CadwU. 
Socrelary. 
(FR  Doc.  80-13767  Filed  6-6-69;  6:45  am) 

■UJNQ  oooe  cri7-«i-« 


(Docket  Na  RPW-134-002] 

Panhandl*  EMtem  Pipe  LkM  Co; 
PropoMd  ChangM  In  FERC  Gas  Tariff 

June  5, 1980. 

Take  notice  that  on  May  30, 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Pint  Substitute  Original  Sheet  No.  3-C.16 
First  Substitute  Original  Sheet  No.  3-C.17 
First  SulMtitute  Original  Sheet  No.  3-C.18 
First  Substitute  Third  Revised  Sheet  No.  43- 

12 
Second  Revised  Sheet  No.  43-13 

The  effective  date  of  these  revised 
tariff  sheeU  in  May  1. 1989. 

Panhandle  states  that  on  March  31. 
1989  Panhandle  filed  tariff  sheets  to 
establish  charges  to  recover  50%  of  its 
take-or-pay  buyout  and  buydown  costs 
in  accordance  with  the  provisions  of 
Order  No.  500.  That  filing  included 
additional  take-or-pay  settlement  costs 
not  recovered  in  Docket  Nos.  RP88-241 
andRP89-9. 

Panhandle  further  states  that  on  April 
28. 1989  the  Commission  issued  an  order 
accepting  the  tariff  sheets  subject  to 
refund  and  conditions.  Panhandle  also 
states  that  the  revised  tariff  sheets  and 
materials  submitted  herein  satisfy  the 


requirements  of  the  Commission's  Order 
dated  April  28. 1989. 

Copies  of  the  filing  were  sent  to  all  of 
Panhandle's  jurisdictional  customers 
and  interested  state  commissions,  as 
well  as  the  parties  of  the  above- 
captioncd  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  protests  should  be  filed  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 

[FR  Uoc  89-13768  Filed  6-6-89-.  6.45  am] 
WLUNO  cooc  srir-avai 


(Docket  No.  RP«9-12(M)02| 
OMStar  Pipelin*  Co.;  Tariff  FiMng 

June  5. 1989. 

Take  notice  the  Questar  Pipeline 
Company  (Quesar  Pipeline)  on  May  30, 
1989,  tendered  for  filing  and  acceptance 
the  following  tariff  sheets  of  its  FERC 
Gas  Tariff: 

First  Revised  Volume  No.  1 

Substitute  Twentieth  Revised  Sheet  No.  12 
Alternate  Substitute  Twentieth  Revised  Sheet 

No.  12 
Substitute  Second  Revised  Sheet  No.  17 
Substitute  Original  Sheet  No.  17-A 
Substitute  Original  Sheet  No.  17-B 
Alternate  Substitute  Original  Sheet  No.  17-B 

Original  Volume  No.  1-A 

Ninth  Revised  Sheet  No.  6 

Alternate  Ninth  Revised  Sheet  No.  5 

First  Revised  Sheet  No.  5-A 

Second  Revised  Sheet  No.  20 

Second  Revised  Sheet  No.  43 

Second  Revised  Sheet  No.  67 

Third  Revised  Sheet  No.  79 

Original  Sheet  No.  114-B 

Alternate  Original  &  Original  Sheet  No.  114-C 

Substitute  Third  Revised  Sheet  No.  117 

Third  Revised  Sheet  No.  132 

Original  Volume  No.  3 

Twelfth  Revised  Sheet  No.  8 
Alternate  Twelfth  Revised  Sheet  No.  8 

Questar  Pipeline  states  that  this  filing 
is  made  pursuant  to  18  CFR  154.63(a)(1) 
and  in  compliance  with  ordering 
paragraph  (A)  of  the  Commission's  April 


28, 1989.  order  issued  in  Docket  No. 
RP89-12&-000. 

Questar  Pipeline  requests  an  effective 
date  of  May  1, 1989,  and  states  it  has 
provided  a  copy  of  this  filing  to  all 
parties  of  record. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  385.211  and  385.214  of  ihe 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  tiie  proceeding. 
Persons  that  are  already  parties  to  ti;is 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Luis  D.  Cashell, 
Secretary. 
[VR  Doc  89-137B9  Filed  6-8-89;  8:45  am| 

ONXNia  OOOE  srir-oMi 


(Docket  No.  RP89-93-003] 
Sabine  Pipa  Una  Co^  Filing 

June  5. 1989. 

Take  notice  that  on  May  26. 1989, 
Sabine  Pipe  Line  Company  (Sabine) 
filed  Third  Revised  Sheet  No.  204  and 
First  Revised  Sheet  No.  205E  to  its  FERC 
Cds  Tariff.  First  Revised  Volume  1,  to  be 
effective  April  1, 1989. 

Shbine  stales  that  it  is  filing  these 
tariff  sheets  to  correctly  indicate  the 
effective  date  as  April  1, 1989,  as 
requested  by  the  Commission  Staff. 
Sjbine  had  previously  submitted  these 
proposed  tariff  sheets  on  May  9, 1989, 
indicating  an  effective  date  of  May  10, 
1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)].  All  such  protests  should  be  filed 
on  or  before  June  12, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  diis 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CaaheU. 

Secretary. 

[FR  Doc  89-13770  Filed  6-8-89:  6.45  am] 

MUJNG  CODE  S/ir-OI-M 


(Docket  No.  RP80-129-001] 

Trunklina  Gas  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

June  5, 1989. 

Take  notice  that  on  May  26, 1989. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  following  tariff 
sheet  to  its  FERC  Gas  Tariff  Original 
Volume  No.  1: 

First  Substitute  Fourth  Revised  Sheet 
No.  21-0 

The  effective  date  of  this  revised 
sheet  is  May  1, 1989. 

Trunkline  states  that  the  proposed 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  April  2a  1989 
Order  in  the  above-captioned 
proceeding  accepting  Trunkline's 
proposed  recovery  of  take-or-pay 
settlement  costs  under  Order  No.  500. 

Trunkline  states  that  copies  of  the 
filing  were  sent  to  all  of  Trunkline's 
jurisdictional  customers  and  interested 
state  commissions,  as  well  as  the  parties 
to  the  above-captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  or 
385.214).  All  such  protests  should  be 
filed  on  or  before  June  12. 1989.  I*rotests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-13771  Filed  6-8-89;  8:45  am) 
BtUJNG  COOE  S/IT-OI-M 


(Docket  No.  RP89-114-002] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

June  5. 1989. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline),  on  May  30, 1989 
tendered  for  filing  the  following 


proposed  changes  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

First  Substitute  Eleventh  Revised  Sheet  No. 

3-A.l 
First  Substitute  Original  Sheet  No.  9-)A 
First  Substitute  Original  Sheet  No.  9-JB 
First  Substitute  Original  Sheet  No.  9-)C 
First  Substitute  Original  Sheet  No.  9-JF 
First  Substitute  Original  Sheet  No.  g-)G 
First  Substitute  Original  Sheet  No.  9-)N 
First  Substitute  Original  Sheet  No.  9-)? 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  May  1, 1989. 

Trunkline  states  that  these  revised 
tariff  sheets  are  being  refiled  in 
accordance  with  Ordering  Paragraph  (C) 
and  the  Commission's  Order  issued 
April  27, 1989. 

Copies  of  this  letter  and  enclosure  are 
being  served  on  all  jurisdictional 
customers  and  interested  state  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Confunission 
and  are  available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  89-13772  FUed  6-8-89;  8:45  am] 
BiujNQ  cooc  (rir-oi-w 

(Docket  Na  RP89-140-0031 

Williams  Natural  Gas  Co.;  Proposed 
Changes  m  FERC  Gas  Tariff 

June  5. 1989. 

Take  notice  that  on  May  30. 1989. 
Williams  Natural  Gas  Company  (WNG) 
submitted  the  following  revised  tariff 
sheets  to  its  FERC  Gas  Tariff; 

Original  Volume  No.  1 

Substitute  Revised  Eleventh  Revised  Sheet 

No.  6 
Second  Revised  Original  Sheet  No.  eE 
Revised  Substitute  Tenth  Revised  Sheet  No.  7 
Second  Revised  Third  Revised  Sheet  Nos.  31 

and  38 
Second  Revised  Original  Sheet  Nos.  113-115 

WNG  states  that  these  tariff  sheets 
are  filed  in  compliance  with 
Commission  order  issued  April  28. 1989 
in  Docket  No.  RP89-1 40-000  and  001. 

WNG  states  that  it  made  revisions  to 
its  tariff  language  and  reduced  the 


settlement  costs  by  $2.2  million  after 
computing  the  25%  to  be  absorbed  by 
WNG  to  comply  with  Paragraph  (C). 

WNG  states  that  it  is  submitting 
supporting  documentation  in  compliance 
with  Paragraph  (D)  and  a  list  of  all 
contracts  in  litigation  on  March  31, 1989 
in  compliance  with  Ordering  Paragraph 
(E). 

WNG  states  that  pursuant  to  Art. 
29.2(b)  of  the  General  Terms  and 
Conditions,  it  has  included  an  additional 
$4,380,00  in  Settlement  Costs  concerning 
disputes  which  were  in  litigation  on 
March  31, 1989,  but  which  have  been 
subsequently  settled  with  payments 
made  by  the  Company. 

WNG  states  that  that  proprietary 
material  related  to  its  Settlements  with 
producers  has  been  included  in  a  non- 
public copy  filed  with  the  Commission 
and  the  sensitive  material  has  been 
deleted  from  the  public  copies  of  the 
filing  which  have  been  mailed  to  WNG's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  N.  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  (Procedure.  All  such 
protests  should  be  filed  on  or  before 
June  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
inter\'ene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc  80-13773  Filed  6-6-89:  8:45  am] 

BILUMO  cooc  •717-et-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-360&-1] 

Agency  information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  t>elow  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
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(OMB)  for  review.  The  submission 

describes  the  nature  of  the  information 

collection  and  its  expected  cost  and 

burden. 

PON  nnrrNER  infommation  contact: 

Sandy  Farmer  at  EPA.  (202)  382-2740. 

SUPPLEMENTARY  INFOmHATION: 

Office  of  Air  and  Radiation 

Title:  Request  for  Information  on 
CFC/Halon  Substitutes  (EPA  ICR 
#  1434.02).  This  is  a  one-time  collection. 

Abstract-  This  action  requests 
chemical  data  from  manufacturers  of 
chemicals  and  aqueous  cleaners  that 
can  be  substituted  for  fully  halogenated 
CFCs  and  halons.  EPA  will  use  the 
information  to  help  assess 
environmental  risks  associated  with  the 
use  and  disposal  of  these  products. 

Burden  Statement:  The  estimated 
public  burden  for  this  collection  of 
information  is  8  hours  per  response. 

Respondents:  Manufacturers  of 
substitutes  for  fully  halogenated  CFCs 
and  halons. 

Estimated  No.  of  Respondents:  59. 

Estimated  Total  Burden  on 
Respondents:  472  hours. 

Frequency  of  Collection:  One  time 
only. 

Expedited  Review:  The  request  for 
expedited  review  is  made  under  the 
Paperwork  Reduction  Act  (5  CFR. 
1320.18).  The  Office  of  Air  and  Radiation 
is  requesting  information  under 
authority  of  section  114  of  the  Clean  Air 
Act.  The  requested  data  is  needed  to 
assist  Agency  staff  in  assessing  the 
health  and  safety  hazards  associated 
with  substitutes  for  fully  halogenated 
CFCs  and  halons.  EPA  has  contacted 
affected  manufacturers  and  has 
discussed  Agency  plans  for  collecting 
the  needed  information.  This  fact 
combined  with  the  need  to  prepare 
technical  assessments  for  review  by  the 
international  community  later  this 
summer,  demands  expedited  review 
under  the  Paperwork  Reduction  Ac*. 
The  Agency  has  requested  OMB 
clearance  by  )une  14, 1989. 

Date:  |ijrp6. 1989. 
Paul  Lapslcy, 

Director.  Information  and  Regu/atory  Systems 
Division. 

Letter  to  Manufacturers  of  Aqueous 
Cleaners 

Dear 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  developing  additional 
background  information  on  aqueous 
cleaners  for  use  in  possible  further 
regulation  of  chlorofluorocarbon  (CFC)- 
based  solvents  under  section  157(b)  of 
the  Clean  Air  Act  (CAA).  That  section 
authorizes  EPA  to  regulate,  as  needed, 


to  protect  stratospheric  ozone,  taking 
into  account  the  feasibility  and  cost  of 
such  regulation.  Fully  halogenated 
CFCa,  like  CFC-113,  have  been  found  to 
endanger  stratospheric  ozone,  and  EPA 
has  promulgated  limits  on  future 
production  and  consumption  of  these 
CFCs.  [See  53  FR  30566  notice).  The 
Agency  is  still  considering  the  need  to 
target  certain  uses  of  CFCs,  including 
the  use  of  CFC-113  as  a  solvent,  for 
further  regulation.  (See  53  FR  30604).  In 
this  context,  EPA  needs  information  on 
likely  substitutes  for  CFC-113,  so  that  it 
may  assess  the  cost  and  feasibility  of 
further  regiilating  that  substance.  As  the 
Agency  noted  in  the  ANPRM,  aqueous 
and  terpene  cleaners  are  likely  to 
replace  up  to  50%  of  the  CFC-113 
currently  used  in  electronics  precision 
and  metal  cleaning.  EPA  is  therefore 
requesting  that  producers  of  aqueous 
cleaners  provide  the  information 
specified  in  the  enclosure. 

The  Agency  requests  this  information 
under  Section  114  of  the  CAA,  which 
gives  EPA  authority  to  secure 
information,  even  confidential  business 
information,  needed  to  carry  out  the 
provisions  of  the  Act,  including  section 
157(b).  You  may  assert  a  claim  of 
business  confidentiality  for  any  of  the 
information  which  you  submit  by  clearly 
marking  that  information  as 
"confidential".  Such  information  will  be 
treated  in  accordance  with  the  EPA's 
procedures  for  handling  information 
claimed  as  confidential  under  40  CFR 
Part  2,  Subpart  B,  and  will  only  be 
disclosed  if  EPA  determines  that  the 
information  is  not  entitled  to 
confidential  treatment.  Procedures  to  be 
used  for  making  confidentiality 
determinations,  substantive  criteria  to 
be  used  in  such  determinations,  and 
special  rules  governing  information 
obtained  under  Section  114  are  set  forth 
in  40  CFR  Part  2.  You  must  assert  any 
claim  of  confidentiality  at  the  time  you 
submit  this  information.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
by  EPA  without  further  notice  to  you  (40 
CFR  2.203). 

EPA  intends  to  utilize  the  services  of 
ICF  Incorporated,  under  contract 
number  68-02-460,  to  provide  technical 
assistance  and  support  for  EPA's 
evaluation  of  the  data  requested  here. 
This  contractor  will  be  designed  as  the 
authorized  representative  of  the  Agency 
and  will  be  provided  the  information 
submitted  in  response  to  this  request, 
including  any  information  claimed  to  be 
confidential.  Disclosure  of  this 
information  to  the  contractor  is 
necessary  for  the  performance  of  this 
contract.  As  the  authorized 


representative,  this  contractor  will  be 
subject  to  the  provisions  of  40  CFR  2.301 
(h).  You  may  include  in  your  submission 
any  comments  concerning  such 
disclosure  of  confidential  business 
information  to  ICF  Incorporated.  No 
disclosure  of  confidential  information 
will  be  made  sooner  than  10  days  after 
your  receipt  of  this  notice. 

I  would  appreciate  your  providing  a 
response  to  this  letter  no  later  than  July 
15, 1989.  If  you  have  speciHc  questions 
on  the  information  that  is  required  under 
this  request  please  call  Karla  Perri, 
Senior  Policy  Analysts,  Division  of 
Global  Change,  at  (202)  475-7496. 

I  have  attached  an  enclosure  with  an 
explanation  and  list  of  the  specific 
information  that  EPA  is  requesting  from 
you. 

Sincerely, 
Eileen  B.  Claussen, 

Director,  Office  of  Atmospheric  and  Indoor 
Air  Programs. 

Enclosure 

cc:  Office  of  General  Counsel 

Enclosure 

As  a  party  to  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer,  the  U.S.  recognizes  that  world- 
wide emissions  of  certain  substances 
can  signiHcantly  deplete  and  otherwise 
modify  the  ozone  layer  in  a  manner  that 
is  likely  to  result  in  adverse  effects  on 
human  health  and  the  environment.  EPA 
is  determined  to  protect  the  ozone  layer 
by  participating  in  the  equitable  control 
of  total  global  emissions  of  substances 
that  deplete  the  ozone  layer. 

In  previous  notices  published  in  the 
Federal  Register,  the  Agency  issued  a 
final  rule  implementing  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Montreal  Protocol;  53  FR 
30566,  August  12, 1988),  and  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  possible  further  efforts  to 
protect  stratospheric  ozone  (53  FR  30604, 
August  12, 1988).  Currently,  the  Montreal 
Protocol  and  the  EPA  regulation  require 
a  50  percent  phased-in  reduction  in  the 
production  and  consumption  of  specified 
fuUy-halogenated  CFCs  by  1998,  and  a 
freeze  at  1986  levels  of  specified  halons 
beginning  in  1992.  On  March  3, 1989, 
however,  President  Bush  announced  that 
the  United  States  would  support  a  100% 
phase-out  of  all  fully-halogenated  CFCs 
and  halons  by  the  year  2000,  providing 
safe  substitutes  are  available.  This 
announcement  makes  imperative  the 
need  to  find  a  replacement  for  all  of  the 
fuIly-halogenated  CFCs  and  halons 
sooner  then  these  rules  indicate. 
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In  the  ANPRM  EPA  stated  that  it 
expects  50  percent  of  the  CFC-113 
currently  used  for  electronics  and  metal 
cleaning  to  be  replaced  with  aqueous 
and  terpene  solutions.  EPA  wants  to 
evaluate  the  human  health  or 
environmental  risks  that  these 
alternative  solutions  may  pose. 
Therefore,  the  Agency  is  requesting 
confidential  business  data  for  every 
aqueous  cleaner  you  produce,  which  can 
replace  CFC-113  and  any  other 
chlorinated  solvent  used  for  electronics, 
precision,  and  general  metal  cleaning 
uses. 

EPA  is  under  extremely  short 
deadlines  in  trying  to  addresss  these 
human  health  and  environmental 
concerns.  The  Agency  appreciates  that 
you  have  other  priorities.  Nevertheless, 
the  EPA  asks  that  you  comply  with  the 
deadline  of  June  15, 1969,  as  requested 
in  this  letter.  Please  return  this 
information  to:  Karla  Perri,  Division  of 
Global  Change,  Office  of  Air  and 
Radiation.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
ANR-445,  Washington,  DC  20460. 

Specific  Information  Requested 

Please  number  your  responses  so  that 
they  correspond  with  each  of  the 
question  listed  below. 

1.  Company  name,  name  of  company 
official  responding  to  this  letter,  title  of 
that  official,  telephone  number  and 
address  of  that  official. 

2.  How  many  plants  do  you  have  that 
produce  aqueous  cleaners?  Where  are 
they  located  (address)? 

3.  List  the  specific  names  of  every 
aqueous  cleaner  you  produce  that  can 
replace  CFC-113  and  any  other 
chlorinated  solvent  used  for  electrbnies. 
precision,  and  in  general  metal  cleaning 
or  degreasing. 

4.  Ijst  the  product  formulation  of  each 
of  these  aqueous  cleaners  (i.e.,  list  the 
percent  composition  of  ail  chemicals 
present  in  the  product).  In  addition, 
please  include  MSDSs  and  product 
specification  sheets  for  each  cleaner. 

5.  What  are  the  primary,  secondary, 
and  other  uses  of  your  solution?  What 
percent  of  the  total  production  is  used  in 
each  of  these? 

6.  What  are  the  costs  of  cleaning  with 
your  products  including  equipment, 
installation,  and  operating  costs? 

7.  Please  provide  production  estimates 
(pounds)  for  each  of  the  terpene 
cleaners  that  you  manufacture  from  1983 
to  1998  (include  annual  production 
levels  for  1983  to  1988  and  projected 
production  level  for  1989  to  1998). 

8.  Please  give  specific  production 
projections  for  each  of  these  products 
for  the  years  1989  through  1998. 


9.  Have  you  carried  out  or  do  plan  to 
carry  out  any  human  health  and 
environmental  tests  on  any  or  all  of  the 
ingredients  and  solutions  you  have 
listed.  Please  provide  any  information, 
official  or  internal  pertaining  to  these 
tests.  Please  tell  us  if  you  know  of 
someone  else  who  is  planning  to  or  has 
conducted  these  tests. 

10.  How  do  you  recommend  that  your 
customers  treat  or  dispose  of  the  waste 
product  from  your  solution?  If  your 
company  makes  a  general  statement  like 
"please  dispose  of  or  treat  according  to 
local,  state  and  federal  regulations," 
please  explain  whether  you  could 
provide  detailed  instructions  on  propoer 
disposal  or  treatment 

11.  Can  waste  from  each  use  of  your 
cleaners. 

(1)  Be  directly  discharged  into  a  body 
of  water? 

(2)  Be  pretreated  and  then  discharged 
into  a  body  of  water? 

(3)  Be  sent  to  a  Publically  Owned 
Treatment  Works  (POTW)? 

(4)  Be  pretreated,  sent  to  a  POTW. 
and  then  discharged? 

12.  In  addition  to  the  aqueous 
cleani.ig  waste,  what  additional  trace 
metals  or  elements  are  dicharged  by 
processes  using  your  aqueous  cleaners. 
State  the  type  of  process  and  the  trace 
metals  being  discharged. 

13.  If  your  customers  pre-treat  or 
dispose  of  waste  from  these  aqueous 
solutions  how  much  does  it  cost  per 
year?  Please  provide  EPA  with  a  general 
cost  breakdown,  (e.g.  transportation, 
treatment  method,  energy  etc.) 

14.  In  addition  to  the  amounts  of 
cleaner  being  disposed  of,  what  specific 
trace  metals  or  elements  do  you  release 
into  waterways? 

15.  Are  you  following  any  specific 
EPA  guidelines  for  effluent  discharges? 

16.  Do  you  currently  have  an  EPA 
permit  to  discharge  or  pretreat? 

17.  If  there  is  anything  else  you  would 
like  EPA  to  know  about  your  products 
that  may  be  useful  in  ascertaining 
whether  there  are  any  human  health  or 
environmental  impacts  associated  with 
these  ingredients  please  send  that  as 
well. 

Letter  to  Manufacturers,  Processors,  or 
importers,  of  CFCs,  Halons,  and  CFG 
and  Halon  Substitutes 

'^Fl'^ 

Dear  ''F2'^  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  developing 
additional  background  information  on 
CFCs  and  halons,  and  chemicals  that 
are  currently  being  tested  as  substitutes 
for  chlorofluorocarbons  (CFCs)  for  use 
in  possible  further  regulation  of  these 
chemicals.  The  information  requested  is 


being  collected  under  section  157(b)  of 
the  Clean  Air  Act  (CAA).  That  section 
authorizes  EPA  to  regulate,  as  needed, 
to  protect  stratospheric  ozone,  taking 
into  account  the  feasibility  and  cost  of 
such  regulation.  Fully  halogenated  CFCs 
and  halons  have  been  found  to  endanger 
stratospheric  ozone,  and  EPA  has 
promulgated  limits  on  the  future 
production  and  consumption  of  these 
chemicals.  [See  53  FR  30566  notice). 
EPA  needs  production,  prices  and 
health  and  safety  data  on  fully- 
halogenated  CFCs  and  halons  and  on 
the  substitutes  for  CFCs.  The  substitutes 
for  which  EPA  is  currently  requesting 
data  are  as  follows: 


Chemical 

CAS  No 

1349(a)    1.1,1.2-tetrafluoroelhm 

811-97-2 

123    2.2-cfiloro-1.1.1-tri«uoi08lh«ne.... 

306-83-2 

133(a)    2-cNoro-1.1.1-trifluroe0wne-... 

7&-e8-7 

132(b)     1.2-dKhloro-l.l- 

1649-0S-7 

difluoroetttane.         - 
141(b)    l,i-dichloa>-lWiofoeBiane...„. 
124    2<nio'o-1, 1.1.2-^ 

1717-00-6 

354-25-6 

tetfafloofoettwne. 

125    Pentafluoroelhane 

354-33-6 

The  fully-halogenated  CFCs  and  halons 
on  which  EPA  is  collecting  data  are  as 
follows:  CFC-11.  CFC-12,  CFC-113. 
CFC-114,  CFC-nS.  and  halons  1211. 
1301,  and  2402. 

The  Agency  requests  this  information 
under  section  114  of  the  Clean  Air  Act. 
which  gives  EPA  authority  to  secure 
information,  even  confidential  business 
information,  needed  to  carry  out  the 
provisions  of  the  Act,  including  section 
157(b).  You  may  assert  a  claim  of 
business  confidentiality  for  any  of  the 
information  which  you  submit  by  clearly 
marking  that  information  as 
"confidential".  Such  information  will  be 
treated  in  accordance  with  the  EPA's 
procedures  for  handling  information 
claimed  as  confidential  under  40  CFR 
Part  2.  Subpart  B.  and  will  only  be 
disclosed  if  EPA  determines  that  the 
information  is  not  entitled  to 
confidential  treatment.  Procedures  to  be 
used  for  making  confidentiality 
determinations,  substantive  criteria  to 
be  used  in  such  determinations,  and 
special  rules  governing  information 
obtained  under  section  114  are  set  forth 
in  40  CFR  Part  2.  You  must  assert  any 
claim  of  confidentiality  at  the  time  you 
submit  this  information.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  public 
by  EPA  without  further  notice  to  you  (40 
CFR  2.203). 

EPA  intends  to  utilize  the  ser\'ices  of 
ICF  Incorporated,  under  contract 
number  68-02-460.  to  provide  tt^chnical 
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assistance  and  support  for  EPA's 
evaluation  of  the  data  requested  here. 

This  contractor  will  be  designated  as 
the  authorized  representative  of  the 
Agency  and  will  be  provided  the  ■ 
information  submitted  in  response  to 
this  request,  including  any  information 
claimed  to  be  confidential.  Disclosure  of 
this  information  to  the  contractor  is 
necessary  for  the  performance  of  this 
contract.  As  the  authorized 
representative,  this  contractor  will  be 
subject  to  the  provisions  of  40  CFR  2.301 
(h).  You  may  include  in  your  submission 
any  comments  concerning  such 
disclosure  of  confidential  business 
information  to  ICF  Incorporated.  No 
disclosure  of  confidential  information 
will  be  made  sooner  than  10  days  after 
your  receipt  of  this  notice. 

I  would  appreciate  your  providing  a 
response  to  this  letter  no  later  than  July 
15, 1989.  If  you  have  speciflc  questions 
on  the  Information  that  is  required  under 
this  request  please  call  Karia  Perri.    , 
Senior  Policy  Analyst,  Division  of 
Global  Change,  at  (202)  475-7496. 

I  have  attached  an  enclosure  with  an 
explanation  and  list  of  the  specific 
information  that  EPA  is  requesting  from 
you. 

Sincerely, 
Eileen  B.  Clauaaen. 

Director.  Office  of  A  tntospheric  and  Indoor 
Air  Programs. 

Enclosure 

cc:  Office  of  General  Counsel 

Enclosure 

As  a  parly  to  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer,  the  U.S.  recognizes  that  world- 
wide emissions  of  certain  substances 
can  significantly  deplete  and  otherwise 
modify  the  ozone  layer  in  a  manner  that 
is  likely  to  result  in  adverse  effects  on 
human  health  and  the  environment  EPA 
is  determined  to  protect  the  ozone  layer 
by  participatirxg  in  the  equitable  control 
of  total  global  emissions  of  substances 
that  deplete  the  ozone  layer. 

In  previous  notices  published  in  the 
Federal  Register,  the  Agency  issued  a 
final  rule  implementing  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Montrsal  Protocol;  53  FR 
30566.  August  12, 1988).  and  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  possible  further  efforts  to 
protect  stratospheric  ozone  (53  FR  30G04, 
August  12. 1988).  Currently,  the  Montreal 
Protocol  and  the  EPA  regulation  require 
a  50  percent  phased-in  reduction  in  the 
production  and  consumption  of  specified 
fully-halogenated  CFCa  by  1988,  and  a 
freeze  at  1986  levels  of  specified  halons 
beginning  in  1992.  On  March  3, 1989, 


however,  President  Bush  announced  that 
the  United  States  would  support  a  100% 
phase-out  of  all  fuUy-halogenated  CFCs 
and  halons  by  the  year  2000,  providing 
safe  substitutes  are  available.  This 
announcement  makes  imperative  the 
need  to  find  a  replaccmeiit  for  all  of  the 
fully-halogenated  CFCs  and  halons 
sooner  than  these  rules  indicate. 

EPA  wants  to  evaluate  the  human 
health  or  environmental  risks  that  these 
alternative  chemicals  may  present.  In 
addition,  the  Agency  is  requestmg  data 
on  prices  and  production  for  the  CFCs 
and  hdions  that  are  scheduled  to  be 
pha,sed  out.  Please  fill  in  the  attached 
form,  and  answer  the  additional 
questions  listed  on  the  attachment. 

EPA  is  under  extremely  short 
deadlines  in  trying  to  address  these 
human  health  and  environmental 
concerns.  The  Agency  appreciates  that 
you  have  other  priorities.  Nevertheless, 
the  EPA  asks  that  you  comply  with  the 
deadline  of  ]uly  15, 1989,  as  requested  in 
this  letter. 

Please  return  this  information  to: 
Kjrla  Perri.  Division  of  Global  Change, 
Office  of  Air  and  Radiation,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  AIR-445,  Washington.  DC 
20480. 

Specific  Information  Requested 

Please  completely  fill  in  the  attached 
form  and  answer  the  questions  listed 
below.  Please  number  your  responses  so 
that  they  correspond  with  each  of  the 
questions  listed  below. 

1.  Which  chemical  do  you 
manufacture  of  the  CFCs,  halons,  and 
substitutes  listed  in  the  attached  letter; 
what  is  the  product  formulation  of  each 
of  these  chemicals  (i.e.,  list  the  percent 
composition  of  all  chemicals  present  in 
the  product).  In  addition,  please  include 
MSDSs  and  product  specification  sheets 
for  each. 

2.  What  are  the  (anticipated  and 
actual]  primary,  secondary,  and  other 
uses  of  this  chemical? 

3.  Please  provide  actual  production 
figures  for  each  of  these  chemicals  that 
you  manufactured  in  191J6, 1967, 1988 
and  198,9.  Please  present  ihis  data  by 
total  quantity  produced  fur  each  year 
plus  total  revenues  for  each  chemical. 

4.  If  you  produce  any  or  all  of  the 
CFCs  and  halons  listed,  please  list 
projected  production  and  revenue 
figures  for  1990-1998. 

5.  Please  provide  copies  and  listu  of 
any  and  all  unpublished  health  and 
safety  studies  that  are  completed  or 
ongoing,  initiated  or  planned,  as  defined 
at  40  CFR  Part  716  on  the  substances 
listed,  or  on  any  other  substance  that 
could  be  used  as  alternatives  to  CFC-11, 


CFC-12.  CFC-113.  CFC-114,  and  CFO 

115. 

6.  Please  provide  the  preliminary 
assessment  information  as  requested 
above  and  set  forth  at  40  CFR  716.28  for 
each  of  these  products.  Attached  is  the 
form  on  which  you  should  put  that 
information.  Please  complete  a  separate 
form  for  each  chemical. 

7.  if  there  is  anything  else  you  would 
like  EPA  to  know  about  your  products 
thdt  may  be  useful  in  ascertaining 
whether  there  are  any  human  health  or 
en\nronmental  impacts  associated  with 
these  ingredients,  please  send  that  as 
well. 

(PR  Doc.  8»-13725  Filed  6-8-89;  8:45  am] 

MLUNG  COOC  BS60-S0-M 


lFRL-3800-2) 

Agency  Information  Coltection 
Acthmies  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740). 
DATE:  Comments  must  be  submitted  on 
or  before  July  10, 1989. 
SUPf>L£MENTARY  INFORMATION: 

OfTice  of  Water 

Title:  State  Revolving  Fund  Report  to 
Congress  Questionnaire  (EPA  ICR  # 
1390).  This  is  a  new  collection. 

Abstract-  States  will  be  asked  to 
voluntarily  provide  information  via 
questionnaire  to  EPA  on  the  status  of 
their  State  Revolving  Fund  programs. 
EPA  will  use  this  information  to  prepare 
a  onetime  report  to  Congress  as 
required  in  section  516(g)  of  the  Clean 
Water  Act. 

Burden  Statement-  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  26  hours  per 
respondent,  per  year.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  and  reviewing  the 
questionnaii'e. 
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Respondents:  States. 

Estimated  No.  of  Respondents:  39. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,014  hours. 

Frequency  of  Collection:  One-time 
only.  To  obtain  a  copy  of  the  ICR 
package,  contact  Sandy  Farmer  on  (202) 
382-2740. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  {PM-223),  401  M  Street,  SW.. 

Washington.  DC  20460 
and 

Tim  Hunt  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW.,  Washington,  DC  20503, 
(Telephone  (202)  395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #  0168.02;  NPDES 
Requirements  for  Approved  State 
Programs;  was  approved  5/10/89;  OMB 
#  2040-0057;  expires  5/31 /9i 

EPA  ICR  #  0226.05;  Application  for 
Permit  to  Discharge  Wastewater  and 
Associated  Regulations;  was  approved 
5/10/89;  OMB  #  2040-0086;  expires  5/ 
31/92. 

EPA  ICR  #  1460;  Pharmaceutical 
Industry  Survey  (Phase  I:  Screener 
Questionnaire);  was  approved  5/11/89; 
OMB  #  2040-0124;  expires  9/30/90. 

EPA  ICR  #  0029.04;  Modification/ 
Variance  for  Permit  to  Discharge 
Wastewater  and  Associated 
Regulations;  was  approved  5/11/89; 
OMB  #  2040-0068;  expires  5/31/92. 

EPA  ICR  #  0138;  State  Concurrence 
and  301(H)  Waiver  from  Secondary 
Treatment  Requirement  for  POTW'S; 
was  approved  5/12/89;  OMB  #  2040- 
0088;  expires  5/31/92. 

EPA  ICR  #  1396.02;  National 
Residential  Radon  Survey;  was 
approved  5/22/89;  OMB  #  2060-0173; 
expires  1/31/91. 

Date:  June  2, 1989 

Paul  Lapsley, 

Director,  Information  and  Regulator}' Systems 
Division. 

|FR  Doc.  89-13787  Filed  6-8-89:  a-45  am) 

BILLINQ  CODE  MM>-«0-M 

IER-FRL-3599-91 

Environntental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  22, 1989  through  May  26. 
1989  pursuant  to  the  Environmental 


Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Envionmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14, 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  D-AFS-L67022-ID,  Rating 
LO,  Lightning  Peak  Open  Pit  Mine 
Development,  Plan  of  Operation 
Approval,  Payette  National  Forest. 
Krassel  Ranger  District,  Valley  County, 
ID. 

summary:  EPA  has  no  objections  to  the 
preferred  alternative  as  long  as  the  final 
EIS  commits  to  the  mitigation  and 
monitoring  presented  in  the  draft  EIS. 

ERP  No.  D-BLM-K67021-CA,  Rating 
EC2,  Castle  Mountain  Open  Pit  Heap 
Leach  Gold  Mine  Project.  Construction 
and  Operation,  Permit  Approval,  San 
Bernardino  County,  CA. 
summary:  EPA  expressed 
environmental  concerns  due  to  project 
related  ground  water  withdrawals, 
inadequate  documentation  of  air  quality 
and  water  quality  impacts  and 
mitigation,  lack  of  detail  on  reclamation, 
and  incompatibility  with  the  East 
Mojave  National  Scenic  Area, 
Wilderness  Study  Areas,  and  areas  of 
critical  environmental  concern.  EPA 
also  expressed  concerns  because  the 
draft  EIS  did  not  examine  all  reasonable 
alternatives. 

ERP  No.  D-IBR-K28010-CA.  Rating 
EU3,  American  River  Service  Area 
Water  Contracting  Program,  Water 
Supply  Project  for  Agricultural 
Municipal  and  Industrial  Uses,  Long- 
Term  Contracting.  San  Joaquin, 
Sacramento  and  Placer  Counties,  CA. 
summary:  EPA  found  that  the  water 
contracting  proposal  could  adversely 
afTect  already-stressed  environmental 
resources  such  as  Central  Valley 
wetlands,  instream  beneficial  uses,  San 
Francisco  Bay-San  Joaquin  Delta  water 
quality,  migratory  bird  populations,  and 
anadromous  fisheries.  This  document 
did  not  adequately  portray  cumulative 
environmental  impacts,  nor  identify 
feasible  mitigation  alternatives. 
Accordingly,  EPA  rated  this  EIS  as 
Category  EU-3  (Environmentally 
Unsatisfactory-Inadequate)  and  notified 
the  Bureau  of  Reclamation  that  unless     \ 
the  issues  raised  were  adequately 
resolved,  the  EPA  would  consider  the 
proposed  project  as  a  potential 
candidate  for  referral  to  the  Council  en 
Environmental  Quality. 


Note. — The  above  summary  should  have 
appeared  in  5/26/89  FR  Notice. 

ERP  No.  D-IBR-K28011-CA,  Rating 
EU3,  Sacramento  River  Water  Service 
Area  Contracting  IVogram,  Water 
Supply  Project  for  Municipal  and 
Industrial,  Wildlife  Rufuge  and 
Agricultural  Uses,  Long-Term 
Contracting,  Shasta,  Tehama,  Yolo, 
Solano,  Colusa  and  Solano  Counties. 
CA. 

summary:  EPA  found  that  the  water 
contracting  proposal  could  adversely 
affect  already-stressed  environmental 
'  resources  such  as  Central  Valley 
wetlands,  instream  beneficial  uses,  San 
Francisco  Bay-San  Joaquin  Delta  water 
quality,  migratory  bird  populations,  and 
anadromous  fisheries.  This  document 
did  not  adequately  portray  cumulative 
environmental  impacts,  nor  identify 
feasible  mitigation  alternatives. 
Accordingly,  EPA  rated  this  EIS  as 
Category  EU-3  (Environmentally 
Unsatisfactory-Inadequate)  and  notified 
the  Bureau  of  Reclamation  that  unless 
the  issues  raised  were  adequately 
resolved,  the  EPA  would  consider  the 
proposed  project  as  a  potential 
candidate  for  referral  to  the  Council  on 
Environmental  Quality. 

Note. — The  at>ove  summary  should  have 
appeared  in  5/26/89  FR  Notice. 

ERP  No.  D-IBR-K28012-CA,  Rating 
EU3.  Delta  Export  Service  Area  Water 
Contracting  Program,  Water  Supply 
Project  for  Agricultural,  Municipal  and 
Industrial  and  Wildlife  Rufuge  Uses. 
Long-Term  Contracting,  Fresno,  Kern, 
Kings,  Madera,  Merced,  San  Joaquin, 
Tulare,  Monterey,  San  Benito,  Santa 
Clara  and  Santa  Cruz  Cos.,  CA 

summary:  EPA  found  that  the  water 
contracting  proposal  could  result  in 
unsatisfactory  environmental  impacts  to 
the  already  stressed  environment  in 
such  areas  as  Central  Valley  wetlands, 
instream  beneficial  uses,  San  Francisco 
Bay-San  Joaquin  Delta  water  quality, 
migratory  bird  populations,  and 
anadromous  fisheries.  This  document 
did  not  adequately  portray  cumulative 
environmental  impacts,  nor  identify 
feasible  mitigation  alternatives. 
Accordingly.  EPA  rated  this  EIS  as 
Category  EU-3  (Environmentally 
Unsatisfactorj'-Inadequate)  and  notified 
■}  the  Bureau  of  Reclamation  that  unless 


the  issues  raised  were  adequately 
resolved,  the  EPA  would  consider  the 
proposed  project  as  a  potential 
candidate  for  referral  to  the  Council  on 
Environmental  Quality. 

Note. — The  above  summary  should  have 
appeared  in  5/26/89  FR  Notice. 
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Final  EISs 

ERPNo.  F-FHW-L4OTe3-WA.  1-6 
Widening,  Main  Street  Interchange  to  I- 
206,  Funding  and  404  Permit,  Clark 
County,  WA. 

■UMMARV:  Review  of  the  nnal  EIS  hat 
been  completed  and  the  project  found  to 
be  satisfactory. 

Dated:  |une  S,  1989. 
William  D.  Dtckenoo, 

Deputy  Director,  Office  of  Federal  ActiviUea. 
[FR  Doc.  89-1378S  Filed  0-8-89;  8:45  am) 
■LUNO  COOl  ( 


(Ef»-fm.-359»-7] 

Envlromnental  impact  Stateinentai 
MveeBDHny 

Reaponsible  Agency:  Office  of  Federal 
Activities,  General  biformation  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements:  Filed  May  29, 1989  Through 
lune  2, 1989:  Pursuant  to  40  CFR  1506.9. 

EIS  Na  880145,  DSuppl,  AFS,  AK. 
Alaska  Pulp  Long-Term  Timber  Sale/ 
Road  Construction.  Phase  I1 1981-86 
and  1986-89  Operating  Plan 
Amendments,  Meed-Bay,  Freshwater- 
Whitestone,  Comer  Bay,  and  Kuia 
Island  Analysis  Areas.  Tongass 
National  Forest,  AK,  Due:  |uly  24, 
1968.  Contact:  James  Pierce  (907)  586- 
8871. 

EIS  No.  880146.  DSuppl.  FHW,  NB.  Van 
Dom  Street  Connection,  NB-2/9th  and 
10th  Street  to  US-77/West  Bypass. 
Additional  Alternatives  Analysis, 
Funding,  City  of  Lincoln,  Lancaster 
County.  NB.  Due:  July  24. 1989, 
Contact:  Phillip  Barnes  (402)  437-5521. 

EIS  No.  890147,  Draft,  FliW,  WI,  US  18/ 
151  Improvement.  CTH-G  to  CTH-PD, 
City  of  Verona,  Dane  County.  WI, 
Due:  July  31, 1989,  Contact:  James 
Wenning  (606)  2e4-596a 

EIS  No.  890148.  Draft.  BOP,  MD. 
Cumberland  Minimum  Security 
Federal  Prison  Camp  and  Correctional 
Institution  Facility,  Construction  and 
Operation,  Mexico  Farms  Industrial 
Park,  Cumberland,  Allegany  County, 
MD,  Due:  July  24, 1989,  Contact: 
William  Patrick  (202)  272-6871. 
Published  FR  8-2-89— Review  period 
reestablished. 

Dated:  June  A,  1068. 
WUHaB  D.  Dkkanon. 

Deputy  Director.  Office  of  Federal  Activiliet. 
(FR  Doc  80-13788  Filed  8-8-80;  8:43  ain| 
■NJJNO  COM  im  M  n 


IFRL-3«99-ai 

Avallal>aity  of  U.8.  EPA'a  Dedaiona 
Purauant  to  Section  304<1)  of  ttie 
Clean  Water  Act  and  Opportunity  To 
Petition 

aocncy:  Environmental  Protection 
Agency  (U.8.  EPA). 
action:  NoHne. 

•UMMARV:  Notice  of  availability  of 
decisions  with  regard  to  approving  and 
disapproving  lists  of  waters,  point 
sources,  and  pollutants  and  individual 
control  strategies  for  the  States  of 
California,  Nevada,  Hawaii,  and  for  the 
Territories  of  Guam,  American  Samoa 
and  the  Northern  Mariana  Islands,  and 
Notice  of  Opportunity  for  Public 
Comment  and  Petition. 

AOORCSa:  The  U.S.  EPA's  decisions  with 
regard  to  approving  and  disapproving 
the  list  of  waters,  point  sources,  and 
pollutants  and  the  individual  control 
strategies  are  available  for  public 
review  and  comment  upon  request  at  the 
following  location.  Comments  and 
petitions  are  also  mailed  to  the 
following  address.  Environmental 
Protection  Agency,  Region  IX.  Water 
Quality  Branch  (W-3).  215  Fremont 
Street.  San  Francisco.  CA  94105. 

FOR  FUfrfHIR  INFORMATION  CONTACT: 

Concerning  the  States  and  territories 

listed  below. 

California:  Doug  Eberhardt  (W-8-2); 

telephone  (415)  974-8327 
Nevada  and  Hawaii:  Jacques  Landy  (W- 

»-2):  (415)  974-8294 
Guam,  American  Samoa  and  Northern 

Mariana  Islands:  Norman  L  Lovelace 

(E-4):  (415)  974-7431 
at  the  San  Francisco  address  given 
above. 

SUPrLCMCNTARV  INFORMATION:  Section 
304(1)  of  the  Clean  Water  Act  (CWS)  as 
amended  by  the  Water  Quality  Act  of 
1967  requires  every  State  to  develop 
lists  of  impaired  waters,  identify  certain 
point  sources  and  amounts  of  pollutants 
causing  toxic  impact  and  to  develop 
individual  control  strategies  for  each 
point  sources. 

The  deadline  for  submitting  lists  of 
waters,  point  sources,  amounts  of 
pollutants  and  the  individual  control 
strategies  by  each  State  to  the  U.S.  EPA 
was  February  4, 1989. 

The  administrative  record  containing 
the  U.S.  EPA's  documentation  on  its 
decisions  of  approval  and  disapproval 
of  submittals  from  the  States  of 
California,  Hawaii,  and  Nevada,  and 
from  Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands,  is  on  file  and 
may  be  inspected  at  the  U.S.  EPA. 
Region  IX  office  between  the  hours  of  9 


a.m.  to  4  p.m.,  Monday  through  Friday 
except  holidays.  To  make  arrangements 
to  examine  the  administrative  record, 
contact  the  persons  named  above. 

Section  304(1)  allows  any  person  to 
submit  to  the  U.S.  EPA  a  petition  to  add 
waters  to  one  or  more  of  the  three  lists 
of  waters,  submitted  by  a  State  or 
territories  under  EPA  administration. 
Petitions  are  due  by  October  13, 1989 
and  should  be  addressed  to  Harry 
Seraydarian,  Director,  Water 
Management  Division,  U.S.  EPA,  Region 
IX,  215  Fremont  Street,  San  Francisco. 
CA  94105. 

A  copy  of  the  petition  should  also  be 
sent  to  the  contact  person  who  is  named 
above.  The  petition  should  identify  and 
describe  the  water  with  sufficient  detail 
so  that  the  U.S.  EPA  is  able  to  determine 
the  location  and  boundaries  of  the 
water. 

The  petition  must  also  identify  the  list 
or  lists  for  which  the  petitioner  believes 
the  water  qualifies,  and  the  petition 
must  explain  why  the  water  satisfies  the 
criteria  for  the  list  or  lists. 

Following  the  close  of  the  comment 
and  petition  period,  the  Director  of  the 
Water  Management  Division  will 
consider  all  petitions  and  comments 
received  and  will  provide  a  written 
response  to  the  comments  and  petitions 
no  later  than  June  4, 1990.  This  resfKinse 
to  comments  and  petitions  will  be  made 
available  to  the  public  in  the  same 
manner  as  today's  notice. 

Dated:  June  5, 1989. 
Harry  Seraydarian, 

Director,  Water  Management  Difision. 
|FR  Doc.  89-13724  Filed  &-ft-89:  8.45  am) 

WUJMOCOOC  6S60-SD-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

May  30, 1989. 

The  following  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  For  further  information 
contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OM5M?.;  3060-0139 

Title:  Request  for  Approval  of  Proposed 

Amateur  Radio  Antenna  and 

Notification  of  Action 
Form  No.:  FCC  854 

The  approval  on  form  FCC  854  has 
been  extended  through  4/30/92.  The 


-  ,,1.; 
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May  1986  edition  with  a  previous 
expiration  date  of  3/31/89  will  remain  in 
use  until  updated  forms  are  available. 

Fcieral  Communications  Commission. 

William  Caton, 

Acting  Secretary. 

jFR  Doc  89-13744  Filed  6-*^l9:  a45  am| 

mnma  code  czti-ot-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  31. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C  3501-3520). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
Persons  wishing  to  conunent  on  this 
information  collection  should  contact 
Eyvelte  Flynn,  Office  of  Management 
and  Budget.  Room  3235  NEOB, 
Washington.  DC  20503,  (202)  39.'j-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513. 

OMB  Number  None 

Title:  Section  68.5,  Waivers  (Application 
for  Waiver  of  Hearing  Aid 
Compatibility  Requirement) 

Action:  New  collection 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  10  responses; 
30  hours;  3  hours  each 

Needs  and  Uses:  Telephone 

manufacturers  seeking  a  waiver  of  47 
CFR  68.4  which  requires  that  certain 
telephones  be  hearing  aid  compatible 
must  demonstrate  that  compliance 
with  the  rule  is  technologically 
infcasible  or  too  cosily.  The 
information  is  used  by  Commission 
staff  to  determine  whether  to  grant  or 
dismiss  the  request. 

Fedem!  Communications  Commissinn. 

William  Caton, 

A I  -t  ing  Secretary. 

|FR  Doc  89-13745  Filed  &-«-89:  8:45  am| 

BIUJNO  CODE  STia-Ot-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

iFEMA-«28-ORl 


Amendment  to  Notice  of  a  Major 
Disaster  Deciaration;  Texas 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-828-DR),  dated  May  19. 
1989,  and  related  determinations. 

DATED:  June  2. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  D'sabter  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Texas,  dated  May  19, 1989.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his      « 
declaration  of  May  19. 1989;  The 
counties  of  Anderson,  Grayson,  Gregg. 
Harrison.  Henderson,  Hill,  Jack,  Panola, 
Wise,  and  Young  for  Individual 
Assistance. 
Grant  C.  Petersim. 

Associate  Director.  State  and  Local  Prttgrams 
and  Support,  Federal  Emergency 
Management  Agency. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

|FR  Doc  89-13719  Filed  6-8-89;  8:45  am] 

BNJJNG  CODE  67«S-4>2-ll 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  lfl84 
(46  U.S  C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwardors.  46 
CFR  510. 

License  Number:  2439R 
Name:  PJ\.C.  Transport,  Inc. 
Address:  743  Bradfield,  Hotislon.  TX 

77060 
Date  Revoked:  April  5, 1989. 
Reason:  Surrendered  license  voluntarily 
License  Number:  3006 
Name:  Trax  Cargo  (U.S.A.),  Hd. 


Addivss:  188  Lake  Street,  Rouses  Point, 

NY  12979 
Dale  Revoked:  April  23. 1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1882 
Name:  New  England  Household 

International  Division  of  New  England 

Household  Moving  4  Storage,  Inc. 
Address:  241  West  Central  Street. 

Natick.  MA  01760 
Date  Revoked:  April  26. 1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  2531 

Name:  George  Thielen  dba  G.T. 

International 
Address:  P.O.  Box  38489.  Denver.  CO 

80238 
Date  Revoked:  May  3, 1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2066 
Name:  Charles  Augustus  Hanson  dba 

Hanson  Forwarding  Co. 
Address:  143  Meridian  St..  East  Boston, 

MA  02128 
Date  Revoked:  May  4. 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2286 
Name:  Donald  W.  Mosley  dba  Mosley 

Forwarders 
Address:  404  N.  Sibley.  P.O.  Box  2.1817. 

Melairie.  LA  70003 
Date  Revoked.  May  6. 1989. 
Reason:  Failed  lo  maintain  a  valid 

surety  bond 
License  Number  3193 
Name:  Transit  Cargo  Corporation 
Address:  8282  \W.  14lh  Street.  Miami. 

FL  33126 
Date  Revoked:  May  10. 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Robert  G.  Drew. 

Din\  loi.  lfuri'11,1  i}fDi>n!<  s:>t  Riytilo!!!':!. 
jlR  Dot-.  (»-13":3  Hied  6-e-«9.  8A^  ,!m| 

aitXING  CODE  •730-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Banknorth  Group,  Inc..  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

Hie  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  B;ink  HolJinii 
Compnny  Act  (12  US.C.  1842)  and 
§  225.14  of  the  Board  Regulation  V  (12 
C¥K  225.14)  to  become  a  bank  holding 
company  or  lo  acquire  a  hank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Resene  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  30. 
1969. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Banknorth  Group,  Inc.,  Burlington, 
Vermont;  to  merge  with  Banknorth 
Group.  Inc..  Burlington.  Vermont,  and 
thereby  indirectly  acquire  First  Vermont 
Bank  and  Trust  Company,  Brattleboro, 
Vermont:  Franklin-Lamoile  Bank,  St. 
Albans,  Vermont:  and  Howard  Bancorp, 
Buriington.  Vermont,  and  thereby 
indirectly  acquire  The  Howard  Bank. 
National  Association.  Burlington. 
Vermont;  Woodstock  National  Bank. 
Woodstock.  Vermont;  and  Granite 
Savings  Bank  and  Trust  Company, 
Barre,  Vermont. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  1910S: 

1.  Meridian  Bancorp,  Inc.,  Reading. 
Pennsylvania;  to  acquire  24.9  percent  of 
the  voting  shares  of  First  Commercial 
Bank  of  Philadelphia,  Philadelphia, 
Pennsylvania,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Pinnacle  Banc  Group,  Inc.,  Oak 
Brook,  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  SBH  Corp..  Silvis. 
Illinois,  and  thereby  indirectly  acquire 
Bank  of  Silvis,  Silvis,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55460: 

1.  Teton  Bancshares,  Inc.,  Fairfield, 
Montana;  to  acquire  19.94  percent  of  the 
voting  shares  of  Choteau 
Bancorporation,  Inc.,  Choteau.  Montana, 
and  thereby  indirectly  acquire  The 


Citizens  State  Bank  of  Choteau, 
Choteau,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  2. 1989. 
Jennifer ).  Johnsoo, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-13680  Filed  0-8-89:  8:45  am| 

MUJNO  COOC  MIO-OI-H 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notiticants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  oflfices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  21, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Financial  Corporation 
Employee  Stock  Ownership  Plan  Trust, 
Terre  Haute.  Indiana:  to  acquire  an 
additional  8.29  percent  of  the  voting 
shares  of  First  Financial  Corporation. 
Terre  Haute.  Indiana,  for  a  total  of  18.08 
percent  and  thereby  indirectly  acquire 
Terre  Haute  First  National  Bank,  Terre 
Haute.  Indiana;  First  State  Bank,  Poland, 
Indiana;  First  Citizens  State  Bank  of 
Newport.  Newport  Indiana;  and  First 
Farmers  State  Bank.  Sullivan,  Indiana. 

2.  Roger  L.  Sigert,  Plymouth, 
Wisconsin;  to  acquire  an  additional  1.59 
percent  of  the  voting  shares  of  Eastern 
Wisconsin  Bancshares,  Howards  Grove, 
Wisconsin,  for  a  total  of  15.26  percent  as 
the  result  of  a  stock  redemption,  and 
thereby  indirectly  acquire  State  Bank  of 
Howards  Grove,  Howards  Grove, 
Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

\.Jim  E.  Johnson,  Sandra  L  Johnson. 
Michael  W.  Johnson,  and  Mitchell  W. 
Johnson,  FairHeld,  Montana;  to  each 
acquire  19.94  percent  of  the  voting 
shares  of  Choteau  Bancorporation,  Inc., 


Choteau.  Montana,  and  thereby 
indirectly  acquire  The  Citizens  State 
Bank  of  Choteau.  Choteau.  Montana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Richard  C.  Civerolo,  Gallup.  New 
Mexico;  to  acquire  an  additional  2.63 
percent  for  a  total  of  4.65  percent:  D&D 
Enterprises,  Albuquerque,  New  Mexico, 
to  acquire  an  additional  2.21  percent  for 
a  total  of  2.46:  Basilio  and  Oliva 
DiGregorio,  Gallup,  New  Mexico,  to 
acquire  an  additional  2.42  percent  for  a 
total  of  4.44  percent;  George  A.  DuBois, 
Albuquerque,  New  Mexico,  to  acquire 
0.34  percent;  Dubois.  Caffrey.  Cooksey. 
Bischoff  and  Dickerson,  P.A.,  Profit 
Sharing  Plan,  Albuquerque,  New 
Mexico,  to  acquire  an  additional  3.67 
percent  for  a  total  of  7.72  percent; 
William  T.  Fietz.  Albuquerque,  New 
Mexico,  to  acquire  an  additional  6.43 
percent  for  a  total  of  9.46  percent;  GAD 
Enterprises.  Inc..  Albuquerque.  New 
Mexico  to  acquire  0.52  percent;  Donald 
R.  Holmes,  individually  and  as  trustee. 
Albuquerque,  New  Mexico,  to  acquire 
an  additional  2.42  percent  for  a  total  of 
4.44  percent:  Steven  P.  Jackson,  v 
Albuquerque.  New  Mexico,  to  acquire 
an  additional  1.79  percent  for  a  total  of 
3.35  percent;  Dennis  Jontz,  Albuquerque. 
New  Mexico,  to  acquire  0.71  percent; 
Western  Bank  Employee  Stock 
Ownership  Plan.  Albuquerque.  New 
Mexico,  to  acquire  an  additional  1.90 
percent  for  a  total  of  11.48  percent; 
Charles  W.  Williams,  Albuquerque.  New 
Mexico,  to  acquire  an  additional  2.42 
percent  for  a  total  of  5.45  percent; 
William  P.  Gralow.  Albuquerque.  New 
Mexico,  to  acquire  0.71  percent:  Dave 
Wintermute.  Trustee,  Albuquerque.  New 
Mexico,  to  acquiris  an  additional  3.15 
percent  for  a  total  of  4.16  percent; 
Wayne  Wolf,  Albuquerque,  New 
Mexico,  to  acquire  1.47  percent;  Wayne 
Wolf,  Trustee  of  Sarah  Blue  Trust, 
Albuquerque,  New  Mexico,  to  acquire 
2.42  percent;  ZHMC,  Inc.,  Albuquerque, 
New  Mexico,  to  acquire  5.06  percent  of 
Western  Bancshares  of  Albuquerque. 
Inc.,  Albuquerque,  New  Mexico,  and 
thereby  indirectly  acquire  Western 
Bank.  Albuquerque,  New  Mexico. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

X.Joseph  S.  Bracewell,  Washington, 
DC;  to  acquire  3.10  percent  of  the  voting 
shares  of  First  University  Corporation, 
Houston.  Texas,  and  thereby  indirectly 
acquire  West  University  Bank,  N.A., 
Houston,  Texas. 

2.  William  D.  Vaughan.  Paris,  Texas: 
to  acquire  10.75  percent;  William  B. 
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Vaughan.  Paris.  Texas,  to  acquire  3.23 
percent;  Earl  D.  Bellamy,  Paris.  Texas,  to 
acquire  33.94  percent;  J.W.  Harrison, 
Paris.  Texas,  to  acquire  3.23  percent; 
W.W.  "Chip "  Harper.  Paris,  Texas,  to 
acquire  3.23  percent;  David  W.  Glass. 
Paris,  Texas,  to  acquire  10.75  percent: 
and  Curtis  Fendley,  Paris.  Texas,  to 
acquire  5.38  percent  of  the  voting  shares 
of  Executive  Bancshares,  Inc..  Paris, 
Texas,  and  thereby  indirectly  acquire 
First  National  Bank  of  Paris,  Paris. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  2, 1989. 

lennifer  |.  |ohnson,  ^ 

Associate  Secretary  of  the  Board. 

|FR  Doc.  89-13681  FUed  6-6-89:  8:45  am) 

BtLUNO  CODE  MIIMII-M 


First  Interstate  Bancorp;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  ivritten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  June  23, 
1939. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  101  Market  Street.  San 
Francisco,  California  94105: 

1.  First  Interstate  Bancorp,  Los 
Angeles,  California;  to  indirectly  acquire 
100  percent  of  the  voting  shares  of  Alex 
Brown  Financial  Group,  Sacramento, 
California,  and  thereby  indirectly 
acquire  Bank  of  Alex  Brown. 
Sacramento,  California,  and  Meridian 
National  Bank,  Concord,  California.  In 
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connection  with  this  application,  First 
Interstate  Bank  of  California,  Los 
Angeles,  California,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  all  of  the  voting  shares  of  Alex 
Brown  Financial  Group.  Immediately 
after  the  acquisition,  Alex  Brown 
Financial  Group  will  be  dissolved  and 
liquidated  into  First  Interstate  Bank  of 
California,  all  of  the  shares  of  Meridian 
National  Bank  will  be  transferred  to 
First  Interstate  Bancorp,  and  Bank  of 
Alex  Brown  will  merge  into  First 
Interstate  Bank  of  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5, 1989. 
lennifn  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-13682  Filed  fr-8-89:  8:45  arrj 
BIUJNQ  COOE  6210-ei-M 


Merchants  National  Corp.;  Application 
To  Engage  de  Novo  in  Permissitile 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for . 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufBce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Ju.ie  30, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSvilie  Street,  Chicago,  IlUnois 
60690: 

1.  Merchants  National  Corporation, 
Indianapolis.  Indiana;  to  engage  </<?  novo 
in  issuing  travelers  checks  pursuant  to 
S  225.25(b)(12)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in  the 
Slate  of  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  2. 1989. 
lennifer ).  lohnson. 

Associate  Secretary  of  the  Board. 

[FR  I>k:.  89-13683  Filed  6-8-a9:  8:45  am) 

BiLUNG  COOE  C210-01-* 


Securfty  Pacific  Corp.  Los  Angetes, 
CA;  Proposal  To  Engage  In  Private 
Placement  of  AN  Types  of  Securities, 
Comt>ined  Investment  Advisory  and 
Securities  Brokerage  ActtvWes,  aitd 
Various  Other  Finaitcial  Advisory  and 
Real  Estate  Related  Activities 

Security  Pacific  Corporation.  Los 
Angeles,  California  ("Applicant"),  lus 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225J!3(a)), 
to  acquire  Bums  Fry  Hoare  Govett,  Inc., 
New  York.  New  York  ("Company"),  and 
for  Company  to  engage  in  certain 
securities,  financial  advisory,  and  real 
estate  related  activities,  some  of  which 
have  not  been  previously  approved  by 
the  Board  in  the  manner  proposed  by 
ApplicanL 

Company  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 
Company  is  currently  a  subsidiary  of 
Security  Pacific  National  Bank.  Los 
Angeles,  California,  and  would  become 
a  direct  subsidiary  of  Security  Pacific 
Corporation. 

Applicant  proposes  that  Company 
would  engage  in  the  following  activities 
within  the  limitations  previously 
approved  by  thaBoard: 

(1)  Securities  brokerage  services 
pursuant  to  §  225.25fb)(15)  of  Regulation 
Y  (12  CFR  225.25(b){15)): 

(2)  Investment  or  financial  advice  as 
permitted  by  §  225.25(b)(4)  (iii)  and  (iv) 
of  Regulation  Y  (12  CFR  225.25(b)(4)  (iii) 
and  (iv)); 

(3)  Underwriting  and  dealing  in 
securities  that  state  member  banks  are 
permitted  to  underwrite  and  deal  in 
under  the  Class-Steagall  Act  as 
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permitted  by  S  22S.25(b)(16)  of 
Regulation  Y  (12  CFR  225.25(b)(16|): 

(4)  Acting  as  an  intermediary  in 
arranging  commercial  real  estate  equity 
financing,  providing  portfolio  investment 
advice  with  respect  to  real  estate  and 
providing  real  estate  appraisals, 
pursuant  to  9  225.25  (b)(14).  (b)(4).  and 
(b)(13),  respectively,  of  Regulation  Y  (12 
CFR  225.25  (b)(14).  (b)(4),  and  (b)(13)); 

(5)  Providing  advice  for  unaffiliated 
institutional  customers  in  connection 
with  merger,  acquisition,  divestiture  and 
Tmancing  transactions,  and  valuations 
and  fairness  opinions  in  connection  with 
merger,  acquisition  and  similar 
transactions,  as  approved  in  The  Royal 
Bank  of  Canada,  74  Federal  Reserve 
Bulletin  334  (1988);  and  Signet  Banking 
Corporation,  73  Federal  Reserve  Bulletin 
59  (1987):  and 

(6)  Providing  fmancial  advice  to  the 
Canadian  federal,  provincial  and 
municipal  governments,  such  as  with 
respect  to  the  issuance  of  their  securities 
in  the  United  States  as  approved  in  The 
Royal  Bank  of  Canada,  74  Federal 
Reser\'e  Bulletin  334  (1988). 

Applicant  also  proposes  to  engage  in 
the  following  activities  through 
Company: 

(1)  Securities  brokerage  services  in 
combination  with  investment  advisory 
services  to  institutional  customers  and 
Company's  employees  ("full-service 
brokerage");  and 

(2)  Acting  as  agent  for  issuers  and 
holders  of  securities  of  all  types  with 
respect  to  the  placement  of  such 
securities  with  a  limited  number  of 
Hnancially  sophisticated  institutions  and 
individuals: 

(a)  Making  recommendations 
regarding  the  terms  and  timing  of  an 
issue  or  resale  of  securities: 

(b)  Assisting  in  the  preparation  of 
memoranda  which  describe  the 
proposed  terms  of  the  issue  or  resale 
and  the  issuer  of  the  securities  being 
placed  or  sold; 

(c)  Contacting  a  hmited  number  of 
tmancially  sophisticated  institutions  and 
individuals  to  determine  Iheir  interest  in 
purchasing  such  securities,  and 
arranging  any  such  purchases; 

(d)  Gathering  prospective  investors' 
comments  for  the  client; 

(e)  Arranging  meetings  and 
negotiations  between  the  client  and 
prospective  investors:  and 

(f)  Assisting  in  negotiations. 
Section  4(c|{8)  of  the  BUG  Act 

provides  that  a  bunk  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  bunking  or 
managing  or  controlling  banks  as  to  be  a 


proper  incident  thereto."  Applicant  has 
applied  to  conduct  its  full-service 
brokerage  and  private  placement 
activities  in  accordance  with  most  of  the 
limitations  set  forth  in  previous  Board 
Orders  approving  these  activities  for  a 
number  of  bank  holding  companies.  See. 
e.g..  Bankers  Trust  New  York  Company. 
74  Federal  Reserve  Bulletin  695  (1988) 
{"Bankers  Trust");  Bank  of  New 
England  Corporation.  74  Federal 
Reserve  Bulletin  700  (1988):  Bank  of 
Montreal.  74  Federal  Reserve  Bulletin 
500  (1988);  and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
138  (1987).  However.  Applicant  has 
proposed  certain  modifications  to  the 
limitations  set  forth  in  previous  Board 
Orders. 

Regarding  the  full-service  brokerage 
activity.  Applicant  proposes  to  expand 
the  definition  of  institutional  customers 
set  forth  in  Bankers  Trust  to  include: 
credit  unions;  small  business  investment 
companies:  Canadian  and  United  States 
government  entities;  and  corporations, 
partnerships,  proprietorships, 
organizations  and  institutional  entities 
with  assets  exceeding  $1  million  that  do 
not  regularly  invest  in  the  types  of 
securities  as  to  which  investment  advice 
is  given  or  that  do  not  regularly  engage 
in  transactions  in  securities. 

Applicant's  proposed  private 
placement  activities  differ  from  prior 
Board  approvals  under  the  Bank  Holding 
Company  Act  in  the  following  respects. 
First.  Company  would  privately  place  all 
types  of  securities.  Second.  Company 
would  provide  such  services  to 
individuals  who  meet  the  standards  of 
an  accredited  investor  within  the 
Securities  and  Exchange  Commission's 
Regulation  D  (17  CFR  230.501-230.  506). 
Third.  Company's  nonbank  affiliates 
(excluding  Company's  securities 
underwriting  affiliate.  Security  Pacific 
Securities  Inc..  Los  Angeles.  California) 
may  provide  letters  of  credit  or  other 
credit  enhancements  to  support 
securities  placed  by  Company,  subject 
to  the  conditions  that  (i)  such  letter  of 
credit  or  other  arrangement  be  extended 
on  an  arm's  length  basis  and  be 
suV)jected  to  the  extender's  normal 
credit  review  process,  and  (ii)  the 
extender  regularly  extends  letters  of 
credit  or  provides  other  arrangements  to 
persons  who  do  not  use  Company's 
private  placement  services  and  the 
extender  provides  terms  no  more 
favorable  to  persons  who  use  such 
services  than  to  persons  who  do  not. 
Fourth.  Company's  foreign  securities 
affiliates  may  purchase  for  their  own 
account  securities  placed  by  Company. 
Fifth,  Company  and  its  affiliates  may 
purchase  securities  privately  placed  by 
Company  for  accounts  (except  for 


accounts  managed  by  trust  departments) 
they  advise  or  for  which  they  have 
investment  discretion,  subject  to  the 
operational  commitments  of  the  full- 
service  brokerage  activity. 

In  addition,  officers  of  Company's 
bank  affiliates  may  be  directors  of 
Company,  but  such  officers  would  not 
exercise  any  responsibility  for  customer 
interfaces  or  credit  decisions  in  any 
lending  activity  involving  any  entity 
which  at  the  time  is  a  customer  of 
Company  for  private  placement,  merger 
and  acquisition  or  related  advisory 
services,  or  involving  any  entity  whose 
securities  Company  is  at  the  time 
recommending  purchase  or  sale. 
Company's  officers  and  employees 
would  not  serve  as  officers  or 
employees  of  Company's  bank  affiliates. 

Applicant  believes  that  its  proposed 
acquisition  of  Company  will  benefit  the 
public  by  permitting  Company  to 
continue  as  a  competitor  in  the  full- 
service  brokerage,  financial  advisory 
and  private  placement  markets. 
Additionally,  Applicant  believes  that  the 
expansion  of  services  offered  by 
Company  will  increase  competition  in 
these  areas  and  provide  greater 
convenience  for  Company's  customers. 
Applicant  submits  that  the  proposal  will 
not  result  in  adverse  effects  such  as 
unsound  banking  practices  or  conflicts 
of  interest. 

Applicant  also  contends  that  the 
proposed  placement  activities  would  not 
be  barred  by  section  20  of  the  Class- 
Steagall  Act  (12  U.S.C.  377).  relying  on 
Securities  Industry  Ass'n  v.  Board  of 
Governors.  807  F.2d  1052  (D.C.  Cir.  1986). 
cert,  denied,  107  S.  Ct.  3228  (1987). 
Section  20  of  the  Glass-Steagall  Act 
prohibits  the  affiliation  of  a  member 
bank,  such  as  Security  Pacific  National 
Bank,  with  a  firm  that  is  "engaged 
principally"  in  the  "underwriting,  public 
sale  or  distribution"  securities. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act  or  the  Glass-Steagall  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  July  7. 1989. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
9  262.3(e)  of  the  Board's  Rules  of 


Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  2, 1989. 

Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  89-13686  Filed  6-8-9;  8:45  am) 

BILUNQ  COOe  U1(MI1-M 


Society  for  Savings  Bancorp,  Inc.,  et 
al.;  Acquisitions  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
h.3ve  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8))  of  the 
B.ink  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspertion  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reerve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  29, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Society  for  Savings  Bancorp,  Inc., 
Hartford.  Connecticut;  to  acquire 
CADRE,  Inc..  Avon.  Connecticut,  and 
thereby  engage  in  providing  emergency 
back-up  data  processing  facilities  to 
CADRE'S  shareholders,  and  the 
provision  of  computer  electronic  data 
processing,  bookkeeping,  statistical  and 
other  sources  to  other  entities,  to  the 
extent  that  CARDE's  processing 
resources  are  not  used  by  its 
shareholders  pursuant  to  S  225.25(b)(7) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  acquire 
Shawmut  Credit  Corp..  Boston, 
Massachusetts,  and  thereby  engage  in 
commercial  finance  lending  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohhio 
44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio;  to  acquire  Shawmut 
Mortgage  Corporation.  Miamisburg. 
Ohio,  and  thereby  engage  in  mortgage 
banking  activities  including  servicing, 
originating,  and  purchasing  and  selling 
mortgage  loans,  purchasing  and  selling 
mortgage  servicing  rights,  and  making 
construction  loans  pursuant  to 
§  225.25(b)(1);  and  selling  credit 
insurance  only  on  mortgage  loans  it 
originates  pursuant  to  §  225.25(b)(8)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  2, 1989. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  89-13684  Filed  6-8-89:  8:45  am] 

BILUNG  COOE  6210-01-M 


The  Summit  Bancorporation,  et  al; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Co. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 


§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (17 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
Jieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  30. 
1989. 

A.  Federal  Reserve  Bank  of  New  Yori 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  The  Summit  Bancorporation, 
Summit.  New  Jersey;  to  acquire  9.9 
percent  of  the  voting  shares  of  Central 
Jersey  Bancorp,  Freehold  Township. 
New  Jersey,  and  thereby  indirectly 
acquire  Central  Jersey  Bank  &  Trust, 
Freehold.  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  First  Tampa  Bancorporation  of 
Florida,  Inc.,  "Tampa,  Florida;  to  become 
a  bank  holding  company  by  acquiring  68 
percent  of  the  voting  shares  of  Regency 
Bank  of  Tampa,  Tampa.  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  S,  1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-13685  Filed  6-8-89;  8:45  am) 
BILLING  COOE  UIO-OI-M  ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

Forms  Submitted  to  the  Office  of 
Martagement  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
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submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork     — 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Following  is  the  Federal  Register 
submission  for  FSA: 

(Fur  a  copy  of  the  proposed  rules 
below,  call  the  FSA  Reports  Clearance 
Officer  on  202  252-5596.)  Request  for 
approval  of  a  new  submittal.  Criteria  for 
Determining  Rebuttable  Presumption  of 
Mandatory  Support  Guidelines.  Section 
103  of  Pub.  L  100-485  requires  all  States 
to  establish  criteria  for  rebuttable 
presumption  in  proceedings  for  the 
award  of  child  support.  The  criteria  will 
be  used  to  determine  whether  the  use  of 
the  guidelines  is  unjust  or  inappropriate. 
Respondents  will  be  state  agencies 
involved  in  child  support  activities. 
Number  of  Respondents:  54.  Frequency 
of  Response:  One  time  on\y.  Average 
Burden  per  Response:  20  hours. 
Estimated  Total  (one  time)  Burden: 
1.080.  OMB  Desk  Clearance  Officer: 
Justin  Kopca. 

Consideration  will  be  given  to 
comments  and  suggestons  received 
within  60  days  of  publication.  Written 
comments  and  recommeiuiations  for  the 
proposed  infonnation  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3201. 1725  17th 
Street.  NWm  Washington,  DC  20503. 

Dale:  May  30.  IflK. 
Naomi  B.  Marr, 

Associate  Administrator,  Office  of 
Management  and  Infonnation  Systems,  FSA. 
|FR  Doc  88-13485  Filed  »-»-89:  8.-4S  am) 

MLUNOCOM  «1M>-04-« 


Food  and  Drug  Administration 
|DocketNat9E-0131) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CYGRO';  Correction 

agency:  Food  and  Drug  Administration. 
action:  Notice:  correction. 

•UMMAMV:  The  Food  and  Drug 

Administration  (FDA)  is  correcting  the 
notice  of  its  determination  of  the 
regulatory  review  period  for  purposes  of 
patent  extension  for  CYGRO* 
(maduramicin  ammonium)  that 
appeared  in  the  Federal  Register  of  May 
16.  1989  (54  FR  21128).  The  notice  stated 
that  the  testing  phase  of  the  regulatory 
period  for  animal  drugs  "begins  on  the 


earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  became 
effective  *  *  *."  It  should  have  stated 
that  it  "begins  on  the  earlier  date  when 
either  a  major  health  or  environmental 
effects  test  was  initiated  *  *  *."  Tlie 
words  "health  or"  were  omitted  from 
that  statement  in  the  notice.  This 
document  corrects  that  error. 

FOM  PUflTHEn  INFORMATION  CONTACT 

I.  David  Wolfson.  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  69-11652.  appearing  at  page  21126 
in  the  Federal  Register  of  Tuesday.  May 
16. 1989,  the  following  correction  is 
made:  On  page  21128.  in  the  third 
column,  in  the  first  complete  paragraph, 
in  line  5,  add  the  words  "health  or"  to 
the  end  of  that  line. 

Dated  lone  2, 198B. 
Stuart  L.  NightiDgaie. 

Associate  Commissioner  for  Health  Affairs. 

(FR  Doc.  89-13650  Filed  6-8-8S-,  8:45  am] 

MLUNQ  COOC  41M-»1-« 


Healtli  Resources  and  Services 
Administration 

Advisory  Council:  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
June  1989: 

Name:  National  Advisory  Committee 
on  Rural  Health.  Health  Care  Financing 
Work  Group. 

Date  and  Time:  June  20. 1989,  4:00  p.m. 

Place:  Office  of  Rural  Health  Policy. 
Room  14-22.  Paridawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Work  Group  is 
concerned  with  financing  issues  related 
to  rural  health  care  delivery. 

Agenda:  This  meeting  will  be 
conducted  through  a  telephone 
conference  call.  The  Work  Group 
members  will  discuss  recommendations 
presented  at  the  Third  Meeting  of  the 
National  Advisory  Committee  on  Rural 
Health. 

Anyone  requiring  infonnation 
regarding  the  subject  Committee  should 
contact  Mr.  Jeffrey  Human,  Executive 
Secretary.  National  Advisory  Committee 


on  Rural  Health.  Health  Resources  and 
Service  Administration,  Room  14-22, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20657.  Telephone 
(3C1)  443-0635.  Persons  interested  in 
attending  any  portion  of  the  discussion 
should  contact  Ms.  Arlene  Granderson, 
Director  of  Operations,  Office  of  Rural 
Health  Policy,  Health  Resources  and 
Service  Administration.  Room  14-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  June  6. 1989. 
Jackie  E  Baum, 

Advisory  Committee  Management  Officer, 
URSA. 
(FR  Doc.  89-13692  Filed  6-8-89:  8:45  am) 

BIUJNQ  CODf  4M0-1S-M 

Social  Security  Administration 

Agency  Forms  SutmiRted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance. 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
Information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pub.  L.  95- 
511.  The  Paperwork  Reduction  Act.  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
May  19. 1989. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  Im  copies  of  package.) 

1.  Modified  Benefit  Formula 
Questionnaire-Employer — New — The 
information  collected  on  the  form  SSA- 
50  is  used  by  the  Social  Security 
Administration  to  verify  or  disprove  a 
claimant's  allegation  that  he  or  she  is 
eligible  for  a  pension  based  on 
noncovered  employment  after  1956.  The 
form  also  shows  whether  or  not  the 
claimant  was  eligible  for  that  pension 
prior  to  1985.  The  respondents  are 
people  who  are  first  eligible  after  1985 
for  both  Social  Security  benefits  and  a 
pension  from  noncovered  employment. 

Number  of  Respondents:  90.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  17 

minutes 
Estimated  Annual  Burden:  25,000  hours 

2.  Application  For  Supplemental 
Security  Income — 0960-0444 — ^The 
information  collected  on  the  form  SSA- 
8001  is  used  by  the  Social  Security 
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Administration  to  determine  eligibility 
for  Supplemental  Security  Income 
payments.  The  respondents  are 
applicants  who  need  to  establish 
nondisability  eligibility,  only. 

Number  of  Respondents:  760,000 

Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  126.667  hours 

3.  Cessation  or  Continuance  of 
Disability  or  Blindness  and 
Transmittal— 0960-0442— The 
information  collected  on  the  form  SSA- 
833  is  used  by  the  Social  Security 
Administration  to  determine  whether 
individuals  receiving  title  II  disability 
benefits  continue  to  be  unable  to  engage 
in  substantial  gainful  activity  and  are 
still  eligible  for  benefits.  The 
respondents  are  State  disability 
determination  services. 

Number  of  Respondents:  54 
Frequency  of  Response:  5.555 
A  verage  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  150,000  hours 

4.  Disability  Determination  and 
Transmittal— O960-0437— The 
information  collected  on  form  SSA-e31 
is  used  by  the  Social  Security 
Administration  (SSA)  to  document  the 
Stale  agency's  determination  as  to 
whether  an  individual  applying  for 
disability  benefits  is  entitled  to  those 
benefits  on  the  basis  of  his  or  her 
alleged  disability.  It  is  also  used  for 
program  management  and  evaluation. 
The  respondents  are  State  agency 
employees  who  perform  disability 
determination  services  for  SSA. 

Number  of  Respondents:  50 
Frequency  of  Response:  56,000 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  700.000  hours 

OMB  Desk  Officer:  Justin  Kopca. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

Date:  June  2, 1989. 
Ron  Compston. 

Social  Security  Administration.  Reports 

Clearance  Officer. 

(FR  Doc.  89-13608  Filed  6-8-89:  8:45  amj 

BMJJNO  CODE  41M-11-«I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-060-09-4212-17] 

Califomia:  Emergency  Area  Closure; 
Riverside  County,  CA 

Emergency  Area  Closure 

The  following  Order,  affecting  Lots  18, 
19.  20,  and  21  of  section  23,  T.  4s.,  R.  4 
W..  San  Bernardino  Meridian,  was 
issued  on  May  2, 1989. 

I  have  determined  that  current  use  of 
this  area  is  posing  a  threat  to  the  health, 
safety,  comfort,  and  property  of  the 
public.  This  problem  is  the  result  of 
people  living  in  unauthorized  sub- 
standard housing  and  with  the 
unauthorized  disposal  of  household, 
commercial,  and  industrial  waste.  In 
order  to  rectify  this  situation.  I  hereby 
order  the  above  cited  public  land  closed 
to  entry  pursuant  to  43  CFR  6364.1. 

This  closure  order  shall  remain  in 
effect  for  a  period  of  eighteen  (l6) 
months  commencing  on  May  2. 1989. 
Persons  exempt  from  this  order  shall 
include  law  enforcement  personnel,  fire 
fighting  personnel  actively  engaged  in 
fighting  a  fire,  and  those  with  specific 
authorization. 

Any  person  who  fails  to  comply  with 
this  CLOSURE  ORDER  may  be  subject 
to  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Russell  L  Kaldenl>erg. 
Area  Manager. 

(FR  Doc.  89-13658  Filed  6-8-89;  8:45  am| 
BtLUNG  CODE  4310-40-M 


IID-030-4212-13] 

Intent  To  Prepare  a  Planning 
Amendment  to  the  Big  Desert 
Management  Framework  Plan,  Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

planning  amendment  to  the  Big  Desert 

Management  Framework  Plan. 

SUMMARY:  The  following  described 
public  land  in  Bingham  County.  Idaho 
will  be  examined  for  possible  disposal 
by  exchange  under  Section  206  of  the 
Federal  Land  Policy  Management  Act  of 
1976.  43  U.S.C.  1716: 

Boise  Meridian,  Idaho 

T.  2  N.,  R.  33F,.. 
Sec.  3  All 
Sec.  4  Lot  1.  2.  3,  »  4  S1/2NE1/4.  SF.l/ 

4NW1/4.  NE1/4SW1/4,  SEl/4 
Sec.8Sl/2Sl/2 
Sec  17  All 
Sec.  18  All 
Sec.  19  All 


Sec.  20  All 

Sec.  29  All 

Sec.  30  All 

Sec.  31  All 

Sec.  32  All 
T.  1  N..  R.  33  F... 

Sec.  5  All 

Sec  6  All 

Total  Selected  Public  l.ands,  7.549.35  Acrvs 

If  these  lands  are  found  to  be  suitable  for 
disposal,  the  United  Stales  will  acquire  by 
exchange  the  following  desrrih<>d  private 
land  of  equal  value  frnm  the  State  of  Idaho: 

Boise  Meridian,  Idaho 

T.  1  N..  R.  29  F... 

Sec.  36  All 
T.  1  N..  R.  30  F... 

Sec.  16  All 
T.  5  N..  R.  26  E., 

Sec.  36  Lots  1-10.  N1/2NE1/4.  NE1/4NW1/ 
4.  NE%SWV4.N'/iSE'/« 
T.  9  N..  R.  25  E., 

Sec  16  All 
T.  1  S..  R.  30  E., 

Sec  16.  36  All 
T.  2  S.,  R.  31  E.. 

Sec.  36  All 
T.  2  S..  R.  32  F... 

Sec  16  All 
T.  3  S..  R.  28  E.. 

Sec  16  All 
T.  3  S..  R.  30  E., 

Sec  16  All 
T.  4  S..  R.  28  E., 

Sec.  16  All 
T.  5  S.,  R.  28  E.. 

Sec  16  All 

Total  Offered  State  Lands  7,690.86  Acres 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  Notice,  interested 
parties  may  submit  comments  to  LeRoy 
Cook,  Big  Butte  Area  Manager,  Bureau 
of  Land  Management,  940  Lincoln  Road. 
Idaho  Falls,  Idaho  83401. 

May  30,  1989. 
Sandra  K.  Courtney. 

Acting  District  Manager. 

(FR  Doc  89-13710  Filed  6-8-89;  845  atrij 

BILUNG  CODE  43tlM»-M 


IID-010-09-4320-02) 

Boise  District  Grazing  Advisory  Board 
Meeting 

AGENCY:  Boise  District.  Bureau  of  I-and 

Management,  Interior. 

action:  Notice. 

SUMMARY:  The  Boise  District  Grazing 
Advisory  Board  and  the  Boise  District 
Advisorj'  Council  will  conduct  a  joint 
field  tour  of  the  Cascade  Resource  Area 
on  Thursday,  July  6, 1989.  The  tour  will 
focus  on  issues  and  projects  that 
resulted  from  massive  wildfires  that 
struck  the  area  in  1986. 
DATES:  The  tour  will  begin  at  8:00  a.m. 
on  Thursday,  July  6. 1989.  It  will  leave 
from  the  Boise  District  Office. 
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AOONSSSn:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise.  Idaho  83705. 

ran  ruwTHCfi  informatiom  contact: 

Barry  Rose.  Boise  BLM  District  20B-334- 

9661. 

|.  D«vid  Brunaer. 

District  Manager. 

|FR  Doc  ae-136»  Filed  6-B-80: 8:45  amj 


IAZ-040-09-4410-02) 

MMting  Of  the  Safford  District 
Advisory  Council;  Arizona 

AMNCV:  Bureau  of  Land  Manaflemenl. 
Interior. 

action:  Notice  of  meeting. 


:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and  43 
CP'R  Part  178a  that  a  meeting  of  the 
Safford  District  Advisory  Council  will 
be  held. 

OATK  Wednesday.  )uly  19, 1969  at  1(1:00 
a.m. 

AOOMIM:  BLM  Safford  District  OfTice. 
425  R.  4th  St..  Safford,  Arizona  85546. 

FOe  FUKTHIR  INFORMATION:  Cindy 

Alvarez.  Planning  and  F.nvironmentuI 
Coordinator.  Safford  District.  425  R.  4th 
St..  Safford,  AZ  85546.  Telephone  (602) 
428-4040. 

SUFPLCMCNTARV  INFORMATION;  Th« 
agenda  for  the  meeting  includes  the 
following  items: 

1.  Introduction  of  new  members  to  the 
Advisory  Council. 

2.  Nomination  and  election  of 
Chairperson  and  Vice  Chairperson. 

3.  Briefing  on  District  Resource 
Management  Plan  (RMP). 

4.  Management  update  and  Btrainess 
from  the  floor. 

The  meeting  is  open  to  Ihc  pubhc. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  1O0 
and  2:00  p.m.  or  may  file  written 
statements  for  consideration  by  the 
Council.  Anyone  wishing  lo  m<<ke  un 
oral  statement  must  contact  the  BLM 
Saffurd  District  Manager  by  July  1& 
1989.  Depending  upon  the  number  of 
people  wishing  to  make  oral  statements, 
a  pur  person  time  limit  may  be 
considered. 

Summary  minutes  of  the  meetijig  will 
be  maintained  in  the  District  OfTioe  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 


Date:  May  31.  10Ml 
Ray  A.  Brady. 

District  Manager. 

[VR  Doc.  89-13660  Filed  ft-it-80: 8:45  amj 

MIXINQ  COM  4310-32-11 


I  CA-020-0»-4050-Ml 

Notice  of  SusanvHIe  District  Advisory 
Council  Meeting,  CaHfomia 

AOtNCV:  Bureau  of  Land  Management, 
Interior.  Susanville  District  Advisory 
Council.  Susanville.  California. 
action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Susanville  District  Advisory  CounciL 
in  accordance  with  Pub.  L.  94-579 
(F1J>MA).  that  a  meeting  of  the 
Susanville  District  Advisory  Council  has 
been  scheduled  for  Thursday.  June  29. 
1989.  The  meeting  will  begin  at  10  a.m. 
at  the  Susanville  District  Offke.  Bureau 
of  I.and  Management,  705  Hall  St^ 
Susanville,  CA.  96130.  and  end  at  4  p.m. 
The  agenda  will  include  discussion  of 
the  Council's  wilderness 
recommendations.  Recreation  2000,  an 
update  on  the  East  Lassen  Deer  Herd, 
and  an  update  on  the  Eagle  Lake  Basin 
Management  Plan.  The  meeting  is  open 
to  the  public  and  interested  persons 
may  make  oral  statements  or  file  a 
written  statement  for  the  Council's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
705  Hall  Street,  Susanville,  CA,  96130. 
by  June  23, 1989.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  imposed. 

For  further  information,  contact:  Jeff 
Fontana.  (916)  257-5381. 
.CRexCleary. 
District  Manofjftr 
\}H.  Doc  09-13861  Fljfed  6-«-{»:  8:45  am) 

BILLtMO  COM  431IM0-II 


I  UT  080-09-4830-121 

Utah  Vernal  District  Advisory  Council; 
Tour  and  Business  Meeting 

AOCNCV:  Bun>au  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Vernal  District  Advisory  Council  has 
scheduled  a  tour  and  business  meeting 
for  Friday.  July  14. 1989. 

The  purposes  of  the  tour  is  to  provide 
Council  Members  an  on-the-ground  look 
at  District  management  concerns  and 
practices  and  to  receive  the  Council's 
input  concerning  the  same. 


Business  meeting  agenda  items  are  as 
follows: 

•  Election  of  Chairperaon  and  Vice 
Chairperson. 

•  The  Green  River  Corridor 
Cooperative  Management 

•  Riparian  Management  in  Browns 
Park. 

•  Land  Exchanges. 

•  John  Jarvie  Historical  Site 
Management 

•  Big  Game  Wildlife  Studies  in 
Browns  Park. 

•  Inscribed  Bums.  Actions,  and 
Policy. 

•  District  Recreation  Program. 

•  Items  at  Large  from  the  Council. 
The  meeting  and  associated  tour 

activities  are  open  to  the  public: 
however,  the  public  would  need  to  make 
their  own  travel  and  food  arrangements. 

Any  person  wishing  to  address  the 
Advisory  Council  concerning  District 
issues  may  do  so  by  contacting  District 
Manager  David  E.  Little  prior  to 
Wednesday,  July  12. 1980. 

Tour  activities  will  commence  at  7:30 
a.m.  on  July  14. 1989,  at  the  Vernal 
District  Office  located  at  170  South  500 
East.  Vernal.  Utah.  The  Council  will 
visit  appropriate  sites  enroute  to  Browns 
Park,  and  have  lunch  at  the  John  Jarvie 
i^istorical  site.  They  will  then  drive  to 
Little  Hole  and  float  the  Green  River 
back  to  the  Jarvie  Ranch  where  tiiey  will 
have  supper  and  a  brief  business 
meeting  prior  to  returning  to  the  District 
office. 

In  the  event  of  severe,  inclement 
weather,  the  District  Manager  may  opt 
to  cancel  part  or  all  activities  and 
reschedule  the  event 

For  further  informatioa  phone  R.  Ray 
Tale,  Advisory  Council  Coordinator,  at 
(801)789-1362. 

Dale:  )une  1. 19B9. 
David  E.  Little, 

Vernal  District  Manager. 

|FR  Doc.  69-13662  Filed  8-8-89;  8:45  ain) 

MUJNaCOM  43tO-40-ai 


iCA-940-09-4111-15;  CACA  6590} 

California;  Proposed  Rehvstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L  97-451. 
a  petition  for  reinstatement  of  oil  and 
gas  l«ase  CACA  6590  for  lands  in  Kern 
County,  California,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  February  1, 
1989.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 


and  16%  percent  respectively.  Payment 
of  a  $500.00  administrative  fee  has  been 
made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  I^nd  Management  is 
proposing  to  reinstate  the  lease  effective 
February  1, 1989,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above,  and  the  reimbursement  for 
cost  of  publication  of  this  notice. 

Date:  June  2, 1989. 
Fred  OTerrall, 

Chief.  Leasable  Minerals  Section. 

[FR  Doc.  89-13663  Filed  6-8-69:  8.45  am) 
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INV-930-09-4212-14;  N-398731 

Battle  Mountain  District  Shoshone- 
Eureka  Resource  Area;  Nevada 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Realty  action;  noncompetitive 
sale  of  Federal  lands  in  Lander  County, 
Nevada. 

summary:  The  following  land  has  been 
found  suitable  for  direct  sale  under 
Sections  203  and  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750,  43  U.S.C.  1713)  at  no  less  than 
the  appraised  fair  market  value.  The 
land  will  not  be  offered  for  sale  until  at 
least  80  days  after  the  date  of  this 
Notice. 

Mount  Diablo  Meridian 

T  24  N..  R.  41  E. 
Sec.  9,  NEViSEV*. 

A  parcel  of  land  containing  4O.U0  acres, 
more  or  less. 

» 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  Notice,  whichever  occurs  first 

J.P.  Bowers  has  asked  to  buy  this  land 
to  augment  the  farming  operation  he  and 
his  brothers  own  in  Antelope  Valley. 
Nevada.  The  sale  is  consistent  with  the 
Shoshone-Eureka  Resource  Management 
Plan.  No  conflicts  with  State  or  local 
land  use  plans  have  been  identified.  The 
subject  lands  are  within  the  Cottonwood 
grazing  allotment  and  grazing  permittees 
will  be  sent  the  required  two-year 
grazing  notices  prior  to  sale. 

It  has  been  determined  that  the 
subject  parcel  contains  no  known 
mineral  values;  therefore,  mineral 
interests  may  be  conveyed 
simultaneously.  Acceptance  of  the  sale 


offer  will  constitute  an  application  for 
conveyance  of  those  mineral  interests.  A 
nonrefundable  fee  of  $50  will  be 
required  from  purchaser  for  purchase  of 
the  mineral  interests. 

The  patent,  when  issued,  will  be 
subject  to  all  valid  existing  rights  and 
will  contain  the  following  reservation  lo 
the  United  States; 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  AugMSt  30. 1890  (28  Stat.  391; 
U.S.a  945). 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interest^^d  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  L.and  Management 
P.O.  Box  1420.  Battle  Mountain.  Nevada 
89820.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date  Signed:  June  1. 1989. 
Thomas  H.  |ury. 

Acting  District  Manager. 

[FR  Doc  89-13864  Filed  6-8-89:  8:45  am) 

BLUNGCOOC  4310-NC-ll 


INV-930-09-4212-14:  N-48553] 

Realty  Action;  BatUe  Mountain  District, 
Tonopah  Resource  Area,  Nevada 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Realty  action;  noncompetitive 
sale  of  Federal  Land  in  Nye  County,  N'V. 

summary:  In  response  to  a  request  from 
Kathleen  A.  Hill,  the  following  described 
Federal  lands  have  been  identified  as 
suitable  for  direct  sale  under  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  at  not  less 
than  the  appraised  fair  market  value. 

Mount  Diablo  Meridian 

T.  2  N..  R.  42  E., 
Sec.  1.  lots  16. 18  and  19 
A  parcel  of  land  containing  28.40  acres. 

This  is  an  isolated  parcel  of  Federal 
land  within  Tonopah.  Ms.  Hill  is  the 
adiacent  landowner  and  holds  the 
minint;  claims  which  encumber  the   - 
parcel.  These  lands  are  not  required  for 
any  Federal  purpose.  Disposal  is 
consistent  with  the  Bureau's  planning 
for  this  area  and  would  be  in  the  public 
interest.  No  conflicts  with  State  or  local 
planning  have  been  identified. 

The  lands  are  within  the  Ralston 
Grazing  Allotment.  The  permittee  is 


hereby  notified  that  this  sale  may  effect 
his  AU'Ms. 

Minimum  bid  for  this  parcel  will  be 
fair  market  value  which  will  be 
determined  by  an  appraisal  and  which 
will  be  made  available  prior  to  the  sale. 

Under  no  circunislances  will  these 
lands  be  sold  sooner  than  60  days  after 
publication  of  this  notice. 

The  patent  when  issued,  will  contain 
the  following  reser\'ation  to  the  United 
States:  A  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  in 
accordance  with  the  Act  of  August  30. 
1890  (26  Stat.  391;  43  U.S.C.  945). 

Segregation 

I'pon  publication  of  this  Notif«  in  the 
Federal  Register  the  above-descnbed 
Federal  lands  will  be  segregated  from  ail 
forms  of  appropriation  under  the  public 
land  laws,  including  lorations  im Jer  the 
mining  laws. 

Comments 

For  a  period  of  45  days  from  the  dat»» 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
P.O.  Box  1420.  Battle  Mountain,  Nevada 
98920.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  w  ill  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date  signed:  Mdv  IP.  1969, 
fames  D.  Currivan. 

District  Manager.  Battle  .Mountain  District. 
|FR  Doc.  89-13709  Filed  6-8-89;  &45  am| 

BMXIMG  COOC  43ta-HC-M 


IOR-943-09-4214-10;  QP9-237;  OR-368281 

Conveyance  of  Put>ifc  Land;  Order 
Providing  for  Opening  of  l.ands; 
Oregon 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  76.46  acres  of 
public  lands  out  of  Federal  ownei^hip. 
This  action  will  also  open  159.14  acres 
of  reconveyed  lands  to  surface  entry, 
mining  and  mineral  leasing. 
effective  date:  July  17,  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Champ  Vaughan.  B1.M  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon. 
97208.  503-231-6905. 
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•UPM^MBNTAIIV  INTOmMATION: 

Notice  is  hereby  given  thai  in  an 
exchange  of  lands  made  pursuant  to 
section  206  of  the  Act  of  October  21. 
1976.  90  Stat.  2756.  43  U.S.C.  1716.  a 
patent  has  been  i8!>ued  transferring  76.46 
acres  of  lands  in  Lane  County.  Oregon, 
from  Federal  to  private  ownership. 

In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

WUlametla  Meridian 

T.  Id  S.,  R.  3  E., 
Sec.  32.  Government  lota  13  and  14:  SAVE 
AND  EXCEPT  those  tracts  conveyed  to 
Lane  County.  Oregon,  for  South 
McKenzie  road  (Goodpasture  Ruad)  by 
Deed  recorded  August  25. 1958. 
Recorder's  Reception  No.  46588,  and  fur 
the  Goodpasture  connector  by  Deed 
dated  May  19. 1962.  Recorders  Reception 
No.  82-14764.  Lane  County.  Oregon  Deed 
Records. 

T.  17  S..  R.  3  R. 
Sec  5.  SWV4NE''4  and  Government  lots  2 
and  3:  SAVE  AND  EXCEPT  that  tract 
conveyed  to  Lane  County.  Oregon,  for 
South  McKenJze  Road  (Goodpasture 
Road)  by  Deed  recorded  August  25. 1958. 
Recorder's  Reception  No.  46588,  Lane 
County.  Oregon  Deed  Records. 
The  areas  described  aggregate  after  making 

the  aforesaid  exceptions,  approximately 

159.14  acres  in  Lane  County. 

At  8:30  a.m.,  on  July  17. 1969,  the 
above  described  lands  will  be  open  to 
operation  of  the  public  lands  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
receieved  at  or  prior  to  8:30  a.m..  on  July 
17, 1989,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  At  8:30  a.m..  on  July  17. 1989.  the 
above  described  lands  will  be  open  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
land  under  the  general  mining  laws  prior 
to  the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38. 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiute  a  right  of 
possession  are  governed  by  State  law 
where  not  In  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  betwen  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  July  17. 1989.  (he 


above  described  lands  will  be  open  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Robert  E.  Mollohan. 

Acting  Chief.  Branch  of  Lands,  and  Minnnils 
Operations. 

Dated:  )une  1. 1989. 
(FR  Doc.  89-13665  Filed  6-8-89:  8.45  am] 
MLUNQCOM  431»-S>4I 

(U-S8162;  UT-04(M>»-42ia-14| 

Realty  Action;  Sale  of  Public  L^nds  in 
Kane  County,  UT 

AOINCV:  Bureau  of  Land  Management, 
Interior. 

action:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  (43  U.S.C.  1716)  public  land 
described  as  SLM.  Utah.  T.  43  S..  R.  4.5 
W..  section  31.  Lots  1  &  2  (containing 
79.8  acres),  is  proposed  for  direct  sale  to 
Charles  and  Carol  Compas  at  the 
appraised  fair  market  value  of 
$15,500.00.  The  lands  described  are 
hereby  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action. 

summary:  The  purpose  of  this  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  unej»nomical  to  manage  by  a 
governmental  agency. 

DATES:  Comments  will  be  accepted  on 
or  before  July  24, 1989.  The  sale  will  be 
held  no  less  than  60  days  from  the  first 
date  of  publication  of  this  notice. 
AOORCSS:  Detailed  information 
concerning  the  sale  is  available  at  the 
Kanab  Area  Office.  318  North  First  East. 
Kanab  Utah  84741.  (801)  644-2672. 
Comments  should  also  be  sent  to  the 
same  address.  The  sale  will  be  held  in 
the  Kanab  Area  Office. 
SUPPI^MCNTARV  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  surface  estate 
only.  Minerals  will  remain  with  the 
United  States  Government. 

2.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  Authority  of 
the  United  States.  Act  of  August  30. 
1890.  28  Slat.  391.  43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights,  includijig  a  66  foot 
wide  county  road  right-of-way  crossing 
the  southeast  corner  of  the  79.80  acre 
tract,  and  a  2.5  acre  right-of-way  for  a 
water  diversion  and  dike  structure. 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  State  Director  may  vacate  or  modify 
this  really  action.  In  the  absence  of  any 


objections,  this  Realty  Notice  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dale:  May  31.  19B9. 
Gordoa  R.  Staker. 
District  Manager. 

|FR  Doc.  89-13666  Filed  6-8-89;  8:45  am| 
MLUNO  COOC  4110-0041 

Fish  and  Wildlife  Service 

Moratorium  on  Importation  of  Raw  and 
Wortced  Ivory  From  all  Ivory  Producing 
and  Intermediary  Nations 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice. 

SUMMARY:  Effective  immediately,  the 
United  Slates  establishes  a  moratorium 
on  importation  of  raw  and  worked 
African  elephant  ivory  from  all  ivory 
producing  and  intermediary  nations. 
This  action  is  being  taken  under 
authority  of  sections  2202(a)  and  2202(b) 
of  the  African  Elephant  Conservation 
Act.  which  require  the  Department  of 
the  Interior  to  establish  moratoria  on 
ivory  trade  with  all  nations  which 
cannot  meet  its  criteria  for  continuation 
of  trade  with  the  United  States.  Despite 
the  existence  of  an  Ivory  Trade  Control 
System  set  up  by  the  parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  (CITES),  most  ivory 
is  traded  outside  of  the  system  and 
illegHi  and  excessive  taking  of  elephants 
is  now  taking  place  at  unsustainable 
levels.  Ivory  producing  nations  arc 
currently  unable  to  effectively  control 
taking  of  elephants,  and  intermediary' 
nations  cannot  ensure  that  all  ivory 
trade  originates  from  legal  sources.  In 
October  1989,  the  102  parties  to  CITFi> 
will  decide  whether  to  end  all 
commerical  trade  in  African  elephant  . 
ivory,  as  recently  proposed  by  the 
United  States  and  a  number  of  African 
nations.  Import  of  legally  taken  sport 
hunted  trophies  will  not  be  affected  by 
this  action. 

DATES:  The  effective  date  of  the 
moratoria  established  by  this  notice  is 
June  9.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Marshall  P.  Jones.  Chief.  Office  of 
Manugumcnt  Authority,  or  Mr.  Frank 
McGilvrey.  African  Elephant 
Coordinator.  Office  of  Management 
Authority.  P.O.  Box  3507.  Ariington. 
Virginia  22204-3507  (telephone  703/358- 
2093). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  African  elephant  [Losodonlo 
africana]  is  protected  by  the  provisions 
of  an  international  treaty  and  two  U.S. 
domestic  laws.  Internationally,  in  1977 
the  African  elephant  was  listed  on 
Appendix  II  to  the  convention  on 
International  Trade  in  Endangered 
Species  (CITES).  Under  provisions  of 
this  listing  and  subsequent  resolutions 
adopted  by  the  CITES  party  nations, 
commercial  trade  in  African  elephant 
ivory  is  allowed,  subject  to  regulation  by 
a  system  of  export  permits  and  an  Ivory 
Control  System  administered  by  the 
CITES  Secretariat.  (The  Asian  elephant. 
Elephas  maximas,  is  listed  on  CITES 
Appendix  1  and  as  endangered  under 
the  U.S.  Endangered  Species  Act. 
prohibiting  all  commercial  trade  in  its 
ivory). 

Since  1978  the  African  elephant  has 
been  listed  as  a  threatened  species 
under  the  endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1543).  Trade  in 
African  elephant  ivory  is  allowed  by  a 
special  rule  promulgated  under  the 
authority  of  section  4(d)  of  the  Act  and 
codified  at  50  CFR  17.40(e).  The 
principal  conditions  applied  by  the 
special  rule  to  imports  are  (hat  the  ivory 
must  originate  in  a  CITES  party  country, 
must  be  imported  from  a  CITES  party 
country,  and  must  be  imported  from  a 
CITES  party  country,  and  must  be 
accompanied  by  proper  CITES  export 
permits  and  documentation.  On  5  May 
1989.  the  Service  issued  a  rulemaking 
proposal  (54  FR  19416)  to  revise  the 
special  rule  to  conform  to  the 
requirements  of  the  African  Elephant 
Conservation  Act  which  are  discusseed 
later  in  this  notice.  On  9  May  1989,  the 
Service  found  pursuant  to  section 
4(b)(3)(A)  of  the  Act  that  a  petition 
submitted  in  February  1989  presents 
substantial  evidence  that 
reclassification  of  the  African  elephants 
to  endangered  status  may  be  warranted, 
but  that  the  status  of  the  species  was 
not  so  precarious  so  as  to  require 
emergency  reclassification  to 
endangered  status  under  section  4(b)(7) 
of  the  Act.  The  Service  has  initiated  a 
status  review  of  the  species  and  must 
issue  a  finding  by  February  1990  as  to 
whether  reclassification  to  endangered 
status  is  in  fact  warranted. 

The  newest  U.S.  domestic  measure, 
signed  into  law  on  7  October  1988,  is  the 
African  Elephant  Conservation  Act  (the 
Elephant  Act),  which  was  Title  II  of  the 
Endangered  Species  Act  Amendments  of 
1988  (16  U.S.C.  4201  et  seq.).  The  goal  of 
the  Elephant  Act  is  for  the  United  States 
to  help  perpetuate  healthy  populations 
of  the  African  elephant  by  supporting 
conservation  programs  and  ending  its 
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participation  in  illegal  or  excessive  ivory 
harvest  and  trade.  In  order  to  implement 
the  latter  requirement,  the  Service  has 
u.idertaken  three  major  actions.  These 
are: 

(1)  On  27  December  1988  (53  FR 
52242).  in  compliance  with  sections  2202 

(a)  and  (b)  of  the  Elephant  Act,  the 
Service  placed  a  moratorium  on  all  ivory 
imports  into  the  United  States  from 
nations  which  are  not  parties  to  CITES. 

(2)  On  24  February  1989  (54  FR  8008), 
in  response  to  information  contained  in 
a  petition  from  the  World  Wildlife  Fund 
and  information  obtained  from  other 
sources,  the  Service  placed  a 
moratorium  on  all  ivory  imports  into  the 
United  States  from  the  nation  of  Somalia 
under  provisions  of  sections  2202  (a)  and 

(b)  of  the  Elephant  Act. 

(3)  On  3  February  1989  (54  FR  5553),  in 
compliance  with  section  2201(b)  of  the 
Elephant  Act,  the  Service  announced 
initiation  of  a  review  of  the  elephant 
conservation  and  protection  programs  of 
all  ivory  producing  nations  (defined  by 
the  Act  as  those  Africjtn  nations  within 
which  is  located  any  part  of  the  range  of 
a  population  of  African  elephants).  The 
comment  period  for  this  review  closed 
on  5  June  1989.  The  Act  contains  five 
criteria  on  which  this  review  is  to  be 
based: 

(A)  The  country  is  a  party  to  CITES 
and  adheres  to  the  CFTES  Ivory  Trade 
Control  System. 

(B)  The  country's  elephant 
conservation  program  is  based  on  the 
best  available  information,  and  the 
country  is  making  expeditious  progress 
in  compiling  information  on  the  elephant 
habitat  condition  and  carrying  capacity, 
total  population  and  population  trends, 
and  the  annual  reproduction  and 
mortality  of  the  elephant  populations 
within  the  country. 

(C)  The  taking  of  elephants  in  the 
country  is  effectively  controlled  and 
monitored.   ' 

(D)  The  country's  ivory  quota  is 
determined  on  the  basis  of  information 
referred  to  in  subparagraph  (B)  and 
reflects  the  amount  of  ivory  which  is 
confiscated  or  consumed  domestically 
by  the  country. 

(E)  The  country  has  not  authorized  or 
allowed  the  export  of  amounts  of  raw 
ivory  which  exceed  its  ivory  quota 
under  the  CITES  Ivory  Control  System. 

Simultaneously,  in  letters  to  each  of 
the  33  ivory  producing  nations,  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  requested  comments 
on  their  ability  to  comply  with  these 
criteria  and  adequately  conserve  the 
species.  The  letters  also  explained  that 
section  2202(a)  of  the  Act  requires  the 
Service  to  establish  a  moratorium  on  all 


ivory  imports  info  the  United  States 
from  any  nation  immediately  upon 
finding  that  the  country  cannot  meet  all 
of  the  criteria  of  section  2201(b)(1).  The 
letter  noted  that  many  of  the  nations 
addrebsed  have  alre.idy  prohibited  legal 
ivory  exports,  and  that  a  moratorium  by 
the  Service  would  serve  to  bolster  their 
laws  in  that  case.  It  went  on  to  state  thai 
the  Service  would  assume  that  any 
nation  which  did  not  respond  to  the 
notice  was  requesting  the  Service  to 
place  a  moratorium  on  ivory  imports 
into  the  United  Stales. 

In  the  same  3  February  1989  Federal 
Register  notice,  the  Service  also 
requested  information  from  interested 
parties  on  ivory  trading  practices  of 
intermediary  nations  (defined  by  the  Act 
as  nations  which  export  raw  or  worked 
ivory  originating  in  another  country),  in 
order  to  determine  whether  there  are 
intermediary  nations  which: 

1.  Are  not  parties  to  CITES; 

2.  Do  not  adhere  to  the  CITES  Ivory 
Control  System; 

3.  Import  raw  ivory  from  countries 
which  are  not  ivory  producers: 

4.  Import  raw  or  worked  ivory  form 
countries  not  party  to  CITES; 

5.  Import  raw  or  worked  ivory 
originating  in  an  ivory  producing 
country  that  was  taken  or  exported  in 
violation  of  the  laws  of  that  ivory 
producing  country; 

6.  Substantially  increases  its  exports 
of  raw  or  worked  ivory  form  a  country 
that  is  subject  to  a  moratorium;  or 

7.  Imports  raw  or  worked  ivory  form  a 
country  subject  to  a  moratorium,  after 
the  first  three  months  of  that 
moratorium,  unless  the  ivory  is  imported 
by  a  vessel  during  the  first  six  months  of 
the  moratorium  and  is  accompanied  by 
shipping  documents  showing  it  was 
exported  before  establishment  of  the 
moratorium. 

A  finding  that  a  country  fails  to  meet 
any  one  of  these  criteria  requires  the 
Service  to  impose  an  immediate 
moratorium  on  ivory  imports,  in 
accordance  with  seciton  2202(b)  of  the 
Elephant  Act. 

At  the  time  of  publication  of  this 
notice,  the  Service  already  had  on  hand 
substantial  information  regarding 
general  dif^culties  with  control  of  the 
ivory  trade.  At  a  CITES  African 
Elephant  Working  Group  meeting  in 
Nairobi,  Kenya,  in  November  1988,  the 
Service  and  other  representatives  in 
attendance  received  presentations  from 
experts  on  the  ivory  trade  and  its  effects 
on  elephant  populations.  These 
presentations  indicated  that  the  volunie 
of  ivory  trade  taking  place  within  the 
CITES  system  represents  only  a  small 
fraction  of  the  total  ivory  trade,  and  that 
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thia  total  now  greatly  exceeds  the 
annual  sustainable  harvest  of  ivory. 
Many  ivory  movements  between 
Ahican  nations  also  were  reportedly  not 
being  recorded  within  the  CITES  system, 
making  it  virtually  impossible  to  track 
the  original  source  of  ivory  shipments  or 
the  amount  of  ivory  leaving  source 
nations.  The  February  1989  petition  to 
the  Serv'ice  for  reclassification  of  the 
elephant  to  endangered  status  under  the 
Endangered  Species  Act  likewise 
presented  information  indicating  that 
the  ivory  trade  had  become  excessive 
and  perhaps  out  of  control. 

Subsequent  to  publication  of  the  3 
February  1989  notice,  two  additional 
significant  events  have  occurred  which 
have  a  major  effect  on  the  reviews.  First, 
on  12  May  1989.  proposals  for  changes 
in  the  listing  of  species  on  Appendix  I 
and  Appendix  II  of  CITES  were  due  to 
the  CITES  Secretariat  for  consideration 
at  the  October.  19B9.  CITES  Conference 
of  the  Parties.  Due  to  the  failure  of 
international  efforts  to  control  illegal 
trade  in  African  elephant  ivory  and  the 
resulting  deteriorating  status  of  wild 
populations  of  the  species,  at  least 
seven  African  nations  have  called  fur  a 
halt  to  the  commercial  ivory  trade.  Four 
of  these  nations,  including  Tanzania. 
Kenya.  Gambia,  and  Somalia,  have 
submitted  formal  proposals  that  the 
African  elephant  be  reclassified  to 
CITES  Appendix  I.  which  would  end  all 
international  commercial  trade  in  ivory 
and  other  elephant  products.  On  12  May 
1989  the  Department  of  the  Interior 
submitted  a  similar  United  States 
proposal  to  the  CITES  Secretariat 
recommending  reclassification  of  the 
African  elephant  to  Appendix  I  and  thus 
an  end  to  the  commercial  trade. 

These  Appendix  I  proposals  confirm 
and  expand  upon  information  available 
regarding  failure  of  international  ivory 
trade  control  efforts.  The  proposal  from 
Tanzania,  for  example,  notes  the  large 
worldwide  volumes  of  illegal  ivory  trade 
and  trade  with  non-CITES  nations,  as 
well  as  the  amount  of  undocumented 
raw  ivory  trade  between  some  African 
nations.  It  also  presents  statistics  for 
1987  (the  most  recent  year  for  which 
such  statistics  are  available)  showing 
that  the  CITES  registered  legal  ivory 
trade  of  154  metric  tons  was  only  20%  of 
the  total  estimated  world  trade  of  771 
tons.  Moreover,  the  Tanzaniun  proposal 
cites  work  by  an  ivory  trade  expert  and 
contractor  to  the  CITES  Secretariat  that 
most  of  the  "official"  ivory  in  trade  is 
now  seized  contraband — i.e.  ivory  from 
illegal  and  excessive  taking  of 
elephants.  It  goes  on  to  reference  work 
by  a  noted  population  biologist  to 
conclude  that  "the  unauthorized  offtake 


presently  far  exceeds  the  species' 
maximum  sustainable  yield,  i.e..  CITES 
is  in  fact  facilitating  the  continuing 
unsustainable  offtake  of  elephants  by 
allowing  for  very  large  amounts  of  ivory 
from  poached  elephants  to  enter  the 
legal  international  trade." 

Secondly,  on  1  June  1989.  the  Ivory 
Trade  Review  (Ivory  Group),  a 
consortium  of  wildlife  conservation 
groups  which  have  been  participating  In 
a  cooperative  study  of  the  ivory  trade, 
released  a  public  statement  on  its 
fmdings.  The  study  was  commissioned 
by  the  African  Elephant  and  Rhino 
Specialist  Croup  of  the  International 
Union  for  the  Conservation  of  Nature 
and  Natural  Resources,  was  funded  by 
Wildlife  Conservation  International  (a 
division  of  the  New  York  Zoological 
Society),  the  World  Wildlife  Fund,  and 
the  Service,  and  was  carried  out  in 
collaboration  with  Trade  Records 
Analysis  of  Flora  and  Fauna  in 
Commerce  (TRAFHC).  the  CITES 
Secretariat,  and  the  African  Wildlife 
Foundation. 

The  Ivory  Group's  statement  presents 
further  evidence  of  the  chaotic 
uncontrolled  conditions  of  the 
international  ivory  trade  today.  For 
example,  it  found  that  poaching  has 
become  so  prevalent  that  "the  legal  (i.e. 
government  controlled)  and  the  illegal 
trades  have  become  virtually 
indistinguishable"  and  that 
"exploitation  of  elephants  to  supply 
ivory,  as  currently  practiced  throughout 
most  of  the  continent  (of  Africa)  is  quite 
unsustainable."  The  Ivory  Croup  also 
points  out  that  recent  proposals  for 
Appendix  I  status  for  the  species  will 
lead  to  a  rapid  rise  in  the  price  of  ivory 
and  very  likely  to  "unprecedented 
poaching  efforts".  Thus  its  findings  that 
illegal  and  legal  trade  can  no  longer  be 
distinguished  even  by  the  most 
conscientious  of  governments,  and  that 
ivory  harvests  are  unsustainable,  will 
likely  become  even  more  critical  factors 
over  the  next  few  months.  For  these 
reasons,  the  Group  not  only  concluded 
that  it  would  support  proposals  for 
CITES  Appendix  I  status,  but  also 
recommended  an  immediate,  voluntary 
ban  on  all  ivory  trade  until  the  October 
meeting  of  the  CITES  Conference  of  the 
Parties,  in  order  to  help  prevent  an 
increasing  slaughter  of  elephants  this 
summer. 

Review  of  Ivory  Producing  Nations 

The  Service  has  taken  into  the 
account  both  of  these  new  developments 
in  the  course  of  its  review  of  the 
adequacy  of  ivory  producing  nations  to 
meet  the  criteria  of  the  Act,  in 
conjunction  with  all  other  available 


information.  Specifically,  the  Service 
notes  that: 

(1)  Most  of  the  ivory  producing 
nations  have  such  low  elephant 
populations  that  they  have  determined 
that  no  sustainable  harvest  is  possible 
and  have  requested  no  ivory  export 
quota  in  1989.  No  imports  of  ivory  from    ' 
these  nations  into  the  United  States 
wou'.i  be  permissible. 

(2j  As  noted  in  the  Ivory  Group's 
findings,  there  is  now  likely  no 
sustainable  harvest  of  elephants 
throughout  most  of  Africa,  even  among 
nations  which  have  CITES  export 
quotas,  due  to  the  rapidly  declining 
populations.  Many  nations  which 
sincerely  desire  to  effectively  manage 
their  elephant  populations  nevertheless 
lack  the  resources  to  adequately  assess 
population  levels  and  determine 
scientific  harvest  rates.  Furthermore, 
any  har\'est  of  elephants  may  now 
represent  a  lack  of  effective  control  of 
taking,  because  of  recent,  drastic 
population  declines  for  the  species  as  a 
whole.  The  extensive  ivory  movements 
among  African  nations  undocumented 
by  the  CITES  system  make  it  even  more 
difficult  to  determine  the  amount  of 
harvest  being  allowed  within  some 
nations. 

(3)  Among  the  nations  which  have 
ivory  export  quotas,  the  Service  has  also 
found  that  most  now  have  significant 
poaching  problems.  Even  those  nations 
which  have  made  diligent  efforts  to 
control  poaching  are  finding  that  the 
high  price  of  ivory  and  increasingly 
well-organized  efforts  of  the  poachers 
and  middlemen,  often  from  outside  their 
national  borders,  make  it  impossible  for 
them  to  control  the  illegal  take  with 
currently  available  resources. 
Furthermore,  there  is  a  great  likelihood 
that  the  increasing  price  of  ivory  over 
the  next  few  months,  as  warned  by  the 
Ivory  Group,  may  lead  to  an  even 
greater  gap  between  available  resources 
and  those  needed  to  overcome  poaching 
problems.  Under  these  new  conditions 
the  indistinguishability  of  legal  and 
illegal  ivory  will  become  an  even  more 
critical  problem,  and  the  proportion  of 
illegal  ivory  in  trade  will  almost 
certainly  increase  even  more  from  the 
80%  estimate  of  1987. 

Based  on  these  considerations,  the 
Service  has  determined  that  no  ivory 
producing  nation  is  able  to  comply  with 
all  of  the  criteria  of  section  2201(b)(1)  of 
the  Act.  Furthermore,  the  Service  has 
determined  that  the  particular  criterion 
2201(b)(1)(C),  effective  control  and 
monitoring  of  take,  cannot  be  complied 
with  by  any  ivory  producing  nation 
under  the  current  chaotic  condition  of 
the  ivory  trade.  Accordingly,  as  required 
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by  section  2202(a)  of  the  Act,  the  Service 
hereby  imposes  an  immediate 
moratorium  on  all  African  elephant 
ivory  imports  from  all  ivory  producing 
nations. 

Review  of  Intermediary  Nations 

Many  of  the  factors  discussed  above 
regarding  ivory-producing  nations  have 
a  significant  bearing  on  the  ability  of 
intermediary  nations  to  comply  with  the 
criteria  of  section  2202(b)  of  the  Act.  The 
Service  has  taken  all  available 
information  into  account  in  reaching  the 
following  findings: 

(1)  The  Service's  review  of  the  ivory 
trading  practices  of  all  major 
intermediary  nations  which  are  parties 
to  CITES  has  indicated  that  every  one  of 
these  nations  has  engaged  in  import  of 
raw  ivory  from  other  intermediary 
nations,  a  criterion  for  establishment  of 
a  moratorium  under  section  2202(b)(3). 
This  is  a  pervasive  practice  among  all  of 
the  major  intermediary  nations  which 
they  have  not  stopped,  despite 
numerous  communications  from  the 
Service,  and  which  in  many  cases  they 
apparently  cannot  stop  if  they  are 
continue  to  deal  in  ivory  at  all  under 
current  market  conditions. 

(2)  In  addition,  due  to  the  virtual 
Impossibility  of  distinguishing  legal  from 
illegal  ivory  (as  described  in  the 
preceding  discussion  for  ivory  producing 
nations),  it  is  also  no  longer  possible  for 
any  intermediary  nation  to  ensure  that  it 
is  not  importing  raw  or  worked  ivory 
from  an  ivory  producer  in  violation  of 
the  laws  of  the  ivory  producer.  In  such 
cases,  it  is  also  impossible  for 
intermediary  nations  to  ensure  that  they 
are  not  importing  ivory  which  originated 
in  nation  which  is  not  a  party  to  CITES 
or  for  which  a  moratorium  on  ivory 
imports  into  the  United  States  has  ' 
already  been  established.  The  Service 
notes  that  the  United  States  itself,  as  an 
intermediary  nation,  would  be  subject  to 
some  of  these  same  difficulties  regarding 
the  origin  of  ivory  imports  into  this 
country. 

Based  on  these  considerations,  the 
Service  has  determined  that  under 
current  chaotic  conditions  no 
intermediary  nation  is  able  to  comply 
with  all  of  the  criteria  of  section  2202(b) 
of  the  Elephant  Act.  Furthermore,  the 
Service  has  determined  that  specific 
criterion  2202(b)(3),  avoidance  of  import 
of  raw  or  worked  ivory  taken  in 
violation  of  the  laws  of  the  ivory 
producer,  cannot  be  complied  with  by 
any  intermediary  nation.  Accordingly, 
as  required  by  section  2202(b)  of  the 
Act,  the  Service  hereby  imposes  an 
immediate  moratorium  on  imports  of 
African  elephant  ivory  from  all 
intermediary  nations. 


Relationship  of  Elephant  Act 
Moratorium  to  CITES  Actions 

The  Service  is  taking  this  action  in 
order  to  implement  the  requirements  of 
the  Elephant  Act  and  in  hopes  of 
contributing  to  a  reduction,  rather  than 
an  increase,  in  demand  for  African 
elephant  ivory  between  now  and  the 
CI'TES  Conference  of  the  Parties  in 
October,  1989.  At  that  time,  the  102 
CITES  parties  will  determine  what 
action  should  be  taken  with  regard  to 
the  pending  proposals  for  Appendix  I 
status.  Results  of  this  meeting  will  be 
taken  into  account  in  deciding  whether 
changes  are  necessary  regarding  the 
moratoria  now  placed  on  ivory  imports 
under  the  Elephant  Act. 

Relationship  of  Elephant  Act  Moratoria 
to  the  Endangered  Species  Act 

As  noted  previously  in  this  notice,  on 
5  May  1989  (54  FR  19416),  the  Service 
published  a  proposed  revision  to  the 
existing  special  rule  for  the  African 
elephant,  which  was  adopted  under  the 
authority  of  the  Endangered  Species  Act 
and  is  codified  at  50  CFR  17.40(e).  As 
specifically  indicated  in  that  proposed 
rulemaking,  however,  the  proposal  does 
not  serve  to  delay  the  effectiveness  of 
the  Elephant  Act.  It  is  rather  intended  to 
conform  the  provisions  of  the  existing 
special  rule  to  the  terms  of  the  new  law. 
Section  2302  of  the  Elephant  Act 
specifically  provides  that  the  authority 
of  the  Department  of  the  Interior  under 
the  Elephant  Act  is  in  addition  to,  and 
shall  not  affect,  the  authority  of  the 
Department  under  the  Endangered 
Species  Act.  Consistent  with  this 
additional  authority,  the  Service  has 
already  imposed  moratoria  on  all 
countries  not  party  to  CITES  (53  FR 
52241,  27  December  1988)  and  on  the 
nation  of  Somalia  (54  FR  8008,  24 
February  1989).  As  indicated  above, 
additional  moratoria  are  now  being 
imposed  on  all  imports  from  ivory 
producing  and  intermediary  nations, 
effective  immediately.  These  actions 
will  be  taken  into  account  as  the  Service 
continues  its  review  of  the  proposed 
amendment  to  the  African  elephant 
special  rule  under  the  Endangered 
Species  Act. 

Sport-Hunted  Trophies 

Section  2202(e)  of  the  Elephant  Act 
makes  a  specific  exception  allowing 
import  of  legally  taken  sport-hunted 
trophies  info  the  United  States,  from  all 
countries  which  have  CITES  ivory 
export  quotas,  even  if  these  countries 
are  otherwise  subject  to  a  moratorium 
on  ivory  imports.  Legal  sport  hunting  is 
effectively  controlled  by  the  nations 
which  permit  it  and  has  not  been  found 


to  be  contributing  to  the  African 
elephant's  decline.  On  the  contrary,  it 
contributes  substantial  revenues  to  the 
wildlife  management  programs  of  these 
nations.  On  20  March  1989  (54  FR  11449) 
the  Service  published  a  notice  detailing 
the  countries  which  have  duly 
established  quotas  and  from  which 
legally  taken  sport-hunted  trophies  may 
be  imported. 

The  Service  will  update  this  notice  as 
additional  quotas  are  established  by  the 
CITES  Secretariat  and  will  continue  to 
accept  import  of  legally  taken  sport- 
hunged  trophies  from  all  nations  which 
have  such  a  quota.  The  Service  will  also 
continue  to  review  sport  hunting  take  of 
elephants  to  ensure  that  it  has  not 
become  a  factor  contributing  to  the 
species'  decline. 

The  primary  author  of  this  rule  is 
^larshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S. 
Department  of  Interior,  Fish  and 
Wildlife  Service. 

Dated:  June  7, 1989. 
Susan  Reece  Lamson, 
Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  89-13911  Filed  6-8-89;  8:45  am] 

BILLING  COOC  «310-SS-«i 


Availability  of  a  Draft  Recovery  Plan 
for  Aplomado  Falcon  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  northern  aplomado  falcon.  These 
falcons  historically  occurred  from 
Trans-Pecos,  Texas,  southern  New 
Mexico,  and  southeastern  Arizona 
southward  into  Central  America.  The 
plan  calls  for  reestablishing  aplomado 
falcon  populations  in  portions  of  the 
U.S.  historic  range.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  July 
10, 1989  to  be  considered  by  the  Service. 

ADDRESSES:  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Ixegional  Direclor,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque,  NM,  87103.  The  plan  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office  of  U.S.  Fish 
and  Wildlife  Service,  500  Gold  Avenue 
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SW..  Room  4000.  Albuquerque.  NM  (505/ 
766-3972  or  FTS  474-3972);  at  the 
headquarters  of  L.aguna  Atascosa 
National  Wildlife  Refuge  located  18 
miles  off  Highway  106  east  of  Buena 
Vista  road,  northeast  of  Harlingen. 
Texas  (512/748-3607);  and  the 
Ecological  Services  Field  OfTice.  U.S. 
Fish  and  Wildlife  Service.  3616  W. 
Thomas  Road,  Suite  6,  Phoenix,  Arizona 
(602/281-4720  or  FTS  261-4720). 

FOn  FURTHER  INFORMATION  CONTACT 

Dr.  James  Lewis  at  the  Regional  OfHce 
of  U.S.  Fish  and  Wildlife  Service  (see 
AOORESSCS  above). 

su^piaiENTARv  information: 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  the  species,  and  initial 
estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan. 

This  plan  discusses  the  northern 
aplomado  falcon  [Falco  femoralis 
seplentrionalis),  an  endangered  species 
that,  by  the  late  1950's,  had  disappeared 
from  its  historic  range  in  the  United 
States.  These  falcons  inhabited  desert 
grasslands  and  coastal  prairies  of  Trans- 
Pecos,  Texas,  southern  New  Mexico, 
and  southeastern  Arizona  and  still 
occupy  areas  m  Mexico  and  Central 
America.  The  plan  discusses  the  bird's 
taxonomy,  status,  distribution,  natural 
history,  causes  of  population  decline, 
research  needs,  and  strategies  for 
recovery.  Recovery  actions  will  include 
protection  of  habitat  and  hacking 
programs  to  reintroduce  the  birds. 


Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan.  All  comments 
received  by  the  date  specified  above 
will  be  considered  before  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C  1533(f). 

Dated:  June  1. 1989. 
lamw  A.  Young. 
Acting  Regional  Director. 
|FR  Doc  89-13657  Filed  6-«-89;  8:45  am) 

■HUMQ  COOK  491A-SS-4I 


Migratory  Bird  Regulations  Committee 
Meetings 

AQENCV:  U.S.  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  meetings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  Migratory  Bird  Regulations 
Committee  will  meet  to  review 
preliminary  information  on  the  status  of 
waterfowl  on  the  breeding  grounds  and 
the  status  of  other  migratory  birds  in 
1989. 

DATS:  June  20,  21,  and  22. 1989. 

AOORESS:  The  meetings  on  June  20  and 
June  22  will  be  held  in  the  Board  Room 
of  the  American  Institute  of  Architects 
Building,  1735  New  York  Avenue  (at  the 
comer  of  18th  and  E  Streets,  NW.j, 
Washington.  DC.  The  meeting  on  June  21 
will  be  held  in  Conference  Room  #2  of 
the  American  Institute  of  Architects 
Building. 

FOR  FURTHER  INFORMATION  CONTACT 
Byron  K.  Williams,  Acting  Chief.  OfHce 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240, 
telephone  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 

Fish  and  Wildlife  Service  Migratory  Bird 
Regulations  Committee,  including 
Flyway  Council  Consultants  to  the 
Committee,  will  meet  in  Washington,  DC 
on  June  20  at  8:30  a.m.  and  on  June  22  at 
about  2  p.m.  in  the  Board  Room  of  the 
American  Institute  of  Architects 
Building,  and  on  June  21  at  8:30  a.m.  in 
Conference  Room  #2  of  the  American 
Institute  Architects  Building. 

The  meeting  on  June  20  is  to  receive 
and  consider  staff  reports  on  the  1989 
status  of  migratory  birds  and  to  discuss 
and  develop  recommendations  for  1989- 
90  early  season  hunting  regulations  to  be 
presented  at  the  public  hearing  to  be 
held  in  Washington,  DC  on  June  22  at  9 
a.m.  The  reports  will  include  preliminary 


waterfowl  breeding  population 
estimates,  pond  indexes,  and  other 
information  on  habitat  conditions  on  the 
breeding  grounds.  The  status  of  other 
migratory  birds  will  be  reviewed  as  is 
usual  at  the  early  season  regulations 
meeting.  The  primary  purpose  of 
opening  the  meeting  to  the  Consultants 
and  others  is  to  provide  all  interested 
parties  with  preliminary  information 
about  the  impact  of  continuing  drought 
conditions  on  prairie  and  parklands 
breeding  habitats.  Additional 
information  and  a  more  complete 
assessment  of  1989  conditions  will  be 
presented  to  the  Committee  at  the 
regularly  scheduled  waterfowl  status 
meeting  to  be  held  in  Denver,  Colorado 
on  July  25, 1989. 

The  June  21  meeting  is  to  assure  that 
the  Service's  regulations  proposals 
presented  at  the  public  hearing  reflect 
the  Director's  position  with  the  benefit 
of  full  consultation  on  the  issues.  The 
June  22  meeting  of  the  Service 
Regulations  Committee  is  to  review  the 
public  comments  presented  at  the 
hearing  and  to  determine  on  the  basis  of 
those  comments  whether  any 
modiflcations  need  to  be  recommended 
to  the  Director  in  regard  to  the 
regulations  recommendations  presented 
at  the  hearing. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  that  are 
attended  by  persons  outside  the 
Department,  this  meeting  will  be  open  to 
public  observation.  Members  of  the 
public  may  submit  to  the  Director 
written  comments  on  the  matters 
discussed. 

Dated:  May  30. 1989. 
Marj'anne  Bach, 

A  cting  Assistant  Secretary  for  Fish  and. 
Wildlife  and  Parks. 

[FR  Doc.  69-13694  Filed  6-6-89;  8:45  am) 
8RJJNQC00E  4310-45-M 


Annual  Waterfowl  Status  Meeting  and 
Meetings  of  the  U.S.  Fisti  and  Wildlife 
Service  Migratory  Bird  Regulations 
Committee 

agency:  U.S.  Fish  and  Wildlife  Service, 
Inferior. 

action:  Notice  of  meetings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Migratory  Bird 
Management,  will  conduct  an  open 
meeting  on  July  25  to  review  the  status 
of  waterfowl  populations  and  the  1989 
fall  flight  forecast  for  ducks.  The  Service 
Regulations  Committee  will  meet  August 
1  and  2  to  develop  1989-90  waterfowl 
hunting  regulations  recommendations 
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for  presentation  at  the  August  3  public 
hearing  to  be  held  in  Washington,  DC, 
and  will  meet  immediately  after  the 
public  hearing  to  review  the  public 
comments  presented  at  the  hearing  and 
develop  proposed  1989-90  waterfowl 
hunting  regulations  frameworks. 
DATES:  Waterfowl  Status  Meeting.  July 
25, 1989;  Service  Regulations  Committee 
Meetings,  August  1,  2,  and  3, 1989. 
ADDRESSES:  The  Waterfowl  Status 
Meeting  will  be  held  at  the  Denver 
Sheraton-Airport  Hotel,  3535  Quebec 
Street,  in  Denver,  Colorado.  The  Service 
Regulations  Committee  Meetings  on 
August  1,  2,  and  3, 1989,  will  be  held  in 
the  Board  Room,  American  Institute  of 
Architects,  1735  New  York  Avenue 
(comer  of  18th  &  E  Streets.  NW.). 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Byron  K.  Williams,  Acting  Chief,  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Room  634 — 
Arlington  Square,  Department  of  the 
Interior,  Washington,  DC  20240, 
telephone  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  On  July 

25  at  8:30  a.m.  at  the  Denver  Sheraton- 
Airport  Hotel  in  Denver,  Colorado,  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Migratory  Bird  Management  will  review 
for  State  and  Federal  officials  and  any 
other  interested  parties  or  individuals 
results  of  the  various  field  investigations 
and  data  analyses  that  are  used 
annually  to  determine  the  status  of 
waterfowl  populations  and  the  fall  flight 
forecast  for  ducks.  The  information 
presented  will  have  a  bearing  on 
regulations  and  the  regulatory 
proposals;  however,  the  meeting  is  not  a 
regulations  meeting.  Public  comment 
will  be  limited  to  that  which 
supplements  the  status  information 
presented. 

The  U.S.  Fish  and  Wildlife  Service, 
Migratory  Bird  Regulations  Committee, 
including  Flyway  Council  Consultants  to 
the  Committee,  will  meet  in  Washington, 
DC  on  August  1  and  2  at  8:30  a.m.  and 
August  3  at  about  2  p.m.  in  the  Bo.^rd 
Room,  American  Institute  of  Architects, 
1735  New  York  Avenue  (corner  of  18th  & 
E  Streets,  NW.).  The  meeting  on  August 
1  is  to  review  discussions  that  occurred 
at  the  flyway  council  meetings  and  to 
discuss  and  develop  recommendations 
for  1989-90  waterfowl  hunting 
regulations  to  be  presented  at  the  public 
hearing  to  be  held  in  Washington,  DC  on 
August  3  at  9  a.m.  The  meeting  on 
August  2  is  to  assure  that  the  Service's 
regulations  proposals  presented  at  the 
public  hearing  reflect  the  Director's 
position  with  the  benefit  of  full 
consultation  on  the  issues.  The  August  3 
meeting  of  the  Service  Regulations 


Committee  is  to  review  the  public 
comments  presented  at  the  hearing  and 
to  determine  on  the  basis  of  those 
comments  whether  any  modifications 
need  to  be  recommended  to  the  Director 
in  regard  to  the  regulations 
recommendations  presented  at  the 
hearing. 

!n  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  that  are 
attended  by  persons  outside  the 
Department,  the  meetings  of  August  1 
and  3  will  be  open  to  public  observation. 
Members  of  the  public  may  submit  to 
the  Director  written  comments  on  the 
matters  discussed. 

Date:  May  12, 1989. 

Susan  R.  Lamson, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  89-13695  Filed  6-8-89;  8:45  am) 

Bnxma  code  43io-5s-m 


National  Park  Service 

Yosemite  National  Park,  CA; 
Development  Concept  Ptan  for  South 
Entrance  and  Mariposa  Grove;  Notice 
of  Intent  To  Prepare  an  Environmental 
Impact  Statement 

SUMMARY:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  the  National  Park 
Service,  Yosemite  National  Park  is 
preparing  an  Environmental  Impact 
Statement  to  assess  the  potential 
impacts  of  the  proposed  Development 
Concept  Plan  (DCP)  for  the  South 
Entrance  and  Mariposa  Crove  areas  of 
the  park.  The  DCP  proposal  will  provide 
for  (1)  relocation  of  the  South  Entrance 
Station  on  Highway  41  and  enlargement 
of  the  parking  lot;  (2)  relocation  of  the 
Mariposa  Crove  access  road  and  staging 
area  out  of  the  Lower  Mariposa  Grove; 
(3)  improvements  in  the  utilities  system 
including  underground  electrical  service 
to  the  new  area;  and  (4)  restoration  of 
the  Lower  Mariposa  Grove  after  the 
relocation  is  completed.  The  proposed 
location  of  the  new  staging  area  visitor 
parking  would  require  the  use  of  a  small 
portion  of  legislated  wilderness  but  the 
relocation  creates  the  opportunity  to 
add  to  wilderness  from  the  area 
Vacated.  Accordingly,  wilderness 
boundary  adjustments  would  be 
required  and  the  provisions  of  16  U.S.C. 
1132(e)  would  be  followed  for  such 
action.  Altematives  to  be  assessed 
include  no  action  and  other  locations  for 
the  Mariposa  Grove  access  road  and 
staging  area. 

The  DCP  proposals  are  in  accord  with 
the  intent  of  the  Yosemite  General 
Management  Plan  (GMP)  for  the  area. 


However,  further  research  of  the  natural 
resource  protection  and  visitor  needs  of 
the  area  since  adoption  of  the  GMP  in 
1980  has  resulted  in  alterations  in 
location  and  nature  of  the  proposed 
improvements  from  those  shown  in  the 
GMP.  The  draft  DCP  and  environmental 
statement  will  address  the  reasons  for 
those  changes. 

Persons  wishing  to  comment  or  having 
questions  on  the  proposed  DCP  for  the 
South  Entrance  and  Mariposa  Grove 
area  should  address  any  comments  or 
questions  to:  Superintendent,  Yosemite 
"National  Park.  P.O.  577.  Yosemite.  CA 
95389.  Comments  directed  to  scoping  of 
'  the  DCP  and  the  environmental 
statement  should  be  received  no  later 
than  60  days  from  the  date  of 
publication  of  this  notice. 

The  responsible  official  is  Stanley 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
environmental  statement  is  expected  to 
be  released  for  public  review  in  early 
1990,  and  the  final  environmental 
statement  and  Record  of  Decision 
expected  to  be  completed  approximately 
six  months  after  that  time. 

Le%vis  Albert, 

Regional  Director.  Western  Region. 
Date:  )une  1. 1989. 

|FR  Doc  89-13741  Filed  6-8-89:  8:45  am) 
BtUJNO  CODE  4310-7IMI 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  lileeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  notice 
is  hereby  given  of  the  Ninety-Fourth 
Meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  June  15  and  June  16, 1989. 

The  purposes  of  the  Meeting  are:  (a) 
Budget  Panel  Report,  (b)  Modification  of 
the  Guidelines  for  CRSP  Projects,  (c) 
Institutional  Sustainabilily  IVcject 
Proposal,  (d)  Agricultural  Study  Task 
Forces,  (e)  Report  of  Joint  Panel  on 
Sustainable  Agriculture,  (f)  Special 
Program  on  African  Agricultural 
Research,  (g)  Pond  Dynamics  CRSP 
Report,  and  (h)  Fisheries  and  Stock 
Assessment  CRSP  Report. 

Both  the  June  15  and  June  16, 1989, 
Meeting  will  be  held  in  the  Department 
of  Stale.  Room  1105,  2201  C  Street. 
Washington,  DC  20523.  Any  interested 
person  may  attend  and  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the  Board 
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and  to  the  extent  the  time  available  for 
the  meeting  permits. 

Curtis  Jackson,  Bureau  of  Science  and 
Technology.  Office  of  University 
Relations.  Agency  for  International 
Development,  is  designated  as  AXD. 
Advisory  Committee  Representative  at 
this  Meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
International  Development,  Rm.  309. 
SA-18,  Washington.  DC  20S23.  or 
telephone  him  on  (703)  235-8929. 

Dated:  May  31.  igfla 
LynaPaMOB. 

Executive  Director.  BIFAD, 
|FR  Doc  80-13647  Piled  S-8-8R  ft4S  am) 


iNTERMATIONAL  TRADE 
COMMISSION 

UnvOTOgMon  Na  731-TA-43S 
Certain  Steel  Pale  From  Mericc; 


aocncy:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No,  731-TA- 
435  (Preliminary)  under  section  733(a)  of 
the  TariS  Act  of  1930  (19  U.S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  United  States  is  materially  injured,  or 
is  threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Mexico  of  steel 
pails, '  provided  for  in  subheadings 
7310.21.00  and  7310.29.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (previously  reported  under 
item  640.30  of  the  Tariff  Schedules  of  the 
United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a).  the 
Commission  must  complete  a 
preliminary  antidumping  investigation  in 
45  days,  or  in  this  case  by  July  17. 1989. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 


'  For  purpout  of  (hit  invesligulioa  ileel  paib  ar« 
detined  aa  cylhidricat  containera  of  itee<  (exciuding 
tIalnteM  ateei)  of  1  to  7  gallooa  (3.8  to  au  lilera)  in 
volume  (capacity),  with  a  diameter  ai  11  inchea  (27t 
millimeten)  or  greater  and  a  watt  thickneaa  ot  2B-22 
gauge  «tce<  (.292-.a83  mittitneters).  presented  empty. 


Procedure,  part  207.  subparts  A  and  B 
(19  CFR  part  207).  and  part  201.  subparts 
A  through  E  (19  CFR  part  201). 
EFFECnvc  date:  May  31. 198a 
FOfI  RMTNCN  WFONMATION  CONTACT: 
Jonathan  Seiger  (202-252-1177).  Office 
of  Investigations.  U.S.  International 
Trade  Commissioa  500  E  Street  SW.. 
Washington.  DC  2043&  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobililty 
impairments  who  will  need  spedal 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background.  This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  May  31. 1989.  by  the  Pail 
Producers'  Committee  of  the  Steel 
Shipping  Container  Institute,  Union,  NJ, 
the  individual  members  of  that 
committee,  and  two  non-member  steel 
pail  producers. 

Participation  in  the  investigation. 
Persona  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
of  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list.  Pursuant  to  9  201.11(d)  of 
the  Commission's  rules  (19  CFR 
201.11(d)].  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c]  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order.  Pursuant  to  9  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a)).  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 


the  application  be  made  not  later  than 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  business  proprietary  information 
under  a  protective  order.  The  Secretary 
will  not  accept  any  submission  by 
parties  containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference.  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  this  investigation  for  9:30  a.m.  on 
June  20. 1989,  at  the  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW.,  Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Jonathan  Seiger  (202-252-1177) 
not  later  than  June  16. 1989  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  collectively  be  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
June  22, 1989,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation, 
as  provided  in  9  207.15  of  the 
Commission's  rules  (19  CFR  207.15).  A 
signed  original  and  fourteen  (14)  copies 
of  each  submission  must  be  filed  with 
the  Secretary  to  the  Commission  in 
accordance  with  9  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  l>e 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  99  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  9  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  conunent  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  June  26. 1989. 
Such  additional  comments  m  ist  be 
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limited  to  comments  on  business 
proprietary  information  received  on  or 
after  the  written  briefis. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  Thi«  notice  i»  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Kennedi  R.  Maaoa 

Secretary. 

Issued:  June  5. 1989. 

|FR  Doc.  8»-13888  Filed  6-6-89;  8:45  am) 
BHXINOCOOC  TVaO-VtM 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  MC-C-30175) 

St  Johncbury  TnicMng  Co.,  Inc^ 
Petition  for  Declaratory  Order 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  institution  of 

proceeding. 

SUMMARY:  The  Commission  is  granting 
the  request  by  St.  Johnsbury  Trucking 
Company,  Inc.  (St.  Johnsbury),  a  motor 
carrier,  for  institution  of  a  declaratory 
order  proceeding.  St.  Johnsbury  asks  the 
Commission  to  determine  that  the 
transportation  of  property  between 
points  in  Pennsylvania,  through  its 
Pennsauken.  NJ  terminal,  is  in  interstate 
commerce. 

DATES:  Persons  interested  in 
participating  in  this  proceeding  should 
so  advise  the  Commission  in  writing  by 
June  26. 1989.  A  list  of  interested  parties 
will  then  be  compiled  and  served.  St. 
Johnsbury  will  have  10  days  after  the 
ser\'ice  date  of  that  list  to  serve  each 
party  on  the  list  and  the  Commission 
with  a  copy  of  its  petition  and  any 
additional  comments.  Other  parties  will 
then  have  35  days  after  the  service  date 
of  the  service  list  to  submit  their 
comments  to  the  Commission  and  to  St. 
Johnsbury's  representative.  St. 
Johnsbury  will  have  50  days  after  the 
service  date  of  the  service  list  to  reply. 
ADDRESSES:  Send  written  notice  of 
intent  to  participate,  and  an  original 
and.  if  possible.  10  copies  of  comments, 
referring  to  No.  MC-C-30157.  to: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission.  Washington.  DC  20423. 
Send  one  copy  of  comments  to  St. 
Johnsbury's  representative: 
Karl  Morell,  1025  Thomas  Jefferson 

Street  NW.  Suite  700.  East  Lobby. 

Washington.  E>C  20007. 
FOR  FURTMei  MFORMATION  CONTACT: 


Sam  S.  Taylor.  (202)  275-7181 

or 
Richard  B.  Felder,  (202)  275-7691 

(TDD  for  hearing  impaired:  (202)  275- 
7691.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  calL 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215.  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  275-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
275-1721.) 

Uf^ided:  June  S.  198a 

By  tt>e  Commisston.  June  F.  MackalL 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc  B»-13783  Filed  6-8-88:  8:45  am) 

MUJNQ  CODE  M3S-0t-« 


lEx  Parte  Na  55.  Sub-No.  72) 

Composition  of  the  Motor  Carrier 
Board 

agency:  Interstate  Commerce 

Commission. 

action:  Notice. 

summary:  The  Commission  is  changing 
the  composition  of  the  Motor  Carrier 
Board,  an  employee  board  established 
under  49  CFR  loil.6(i).  The  Board  npw 
consists  of  3  attorneys  designated  on  a 
rotating  basis  from  a  12-member  pool  of 
attorneys.  In  the  future  this  Board  will 
consist  of  the  paralegals  and 
supervisory  paralegals  employed  in  the 
Office  of  Proceedings'  Motor  Section. 
Determination  of  matters  within  the 
Board's  jurisdiction  will  be  based  on  the 
votes  of  one  paralegal  and  one 
super\isor>'  paralegal.  In  the  event  of  a 
tie  vote,  the  vote  of  a  second 
supervisory  paralegal  will  be  secured  to 
break  the  tie. 

effective  date:  June  9.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  275-7691.  [TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  Under  49 
CFR  1011.6(i),  the  Commission  has 
delegated  to  an  employee  board  the  less 
substantive  matters  involving  pre- 
publication  of  motor  carrier  licensing 
applications,  small  carrier  transfer 
applications,  temporary  authority 
applications  related  to  finance 
proceedings,  applications  for  certificates 
of  registration  by  foreign  motor  carriers 
and  foreign  motor  private  carriers,  and 
applications  that  have  not  involved 
taking  testimony  at  a  public  hearing  or 


the  submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits,  relating 
to:  (a)  The  transfer  of  property  brokers' 
licenses  and  changes  in  control  of  - 
brokers,  and  (b)  the  transfer  of 
Certificates  of  Registration  and  rights  to 
operate  pending  determination  of 
applications  for  Certificates  of 
Registration.  The  Board  has  consisted  of 
3  members  chosen  on  a  rotating  basis 
from  a  12-nwmber  pool  of  attorneys 
approved  annually  by  the  Commissioa 
[see  49  FR  31070,  August  3, 1984). 

By  this  notice,  the  Commission  ia 
exercising  its  authority  under  49  U.S.C 
10304  and  10305  to  abolish  the  12- 
attomey  pool  and  rotating  3-member 
boards,  and  is  replacing  them  with  a 
permanent  board  comprised  of  all  of  the 
paralegals  and  supervisory  paralegals 
employed  in  the  Office  of  Procedings' 
Motor  Section.  Determination  of  matters 
within  the  Board's  jurisdiction  will  be 
based  on  the  votes  of  one  paralegal  and 
one  supervisory  paralegal  from  the 
permanent  Board.  In  cases  where  a 
paralegal  and  a  supervisory  paralegal 
do  not  agree,  the  vote  of  a  second 
supervisory  paralegal  will  break  the  tie. 

Our  decision  to  change  the 
composition  of  the  employee  board 
acknowledges  that  the  work  of  the 
Board  is  predominantly  routine  in 
nature.  In  the  nearly  5  years  sine*  the 
Board  was  created,  the  paralegals  and 
Super\'isory  paralegals  have  assisted  the 
Board  in  performing  its  function  and 
have  demonstrated  their  thorough 
understanding  of  the  mailers  within  the 
Board's  jurisdiction.  A  more  efficient  use 
of  personnel  will  result  from  this  change 
in  the  composition  of  the  Board. 

Because  the  members  of  the  Motor 
Carrier  Board  rotated  approximately 
every  3  months,  the  membership  was 
periodically  announced  in  the  ICC 
Register.  Our  decision  to  replace  the  3- 
attomey  rotating  board  with  a 
permanent  board  comprised  of  Motor 
Section  paralegals  and  supervisory 
paralegals  eliminates  the  need  for  future 
announcements  of  Board  membership. 

Since  this  change  in  Motor  Carrier 
Baord  membership  affects  internal 
Commission  procedures  only,  it  is  issued 
in  49  CFP  Part  1011.6(i)  final  form  and 
public  comment  is  not  required.  See  5 
U.S.C.  553[b)(A). 

This  section  doeds  not  affect 
significantly  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authoril)':  S  U.S.C.  553  and  49  U.S.C.  10304- 
10305. 

Decided  May  26. 1969. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Lamboley,  and  Phillips.  Vice 
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Chainnan  Simmona  dissented  with  a  separate 

expression.  Commissioner  Lamboley 

dissented. 

Norata  R.  McGm, 

Secifitory. 

|FR  Doc.  89-13784  Filed  6-»-8e;  6:45  am] 

MLUNQ  cnoi  70l«-ei-«l 

IDoektt  No.  AB-14;  8ub4to.  6X1 

Nofthwestem  Pacific  Railroad,  Co.— 
Discontinuance  Exemption— 
Operations  in  Marin  County,  CA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F— Exempt  Abandonments  and 
Discuntinuances  to  discontinue  service 
over  its  9.95-mile  line  of  railroad 
between  milepost  25.821  at  or  near 
Ignacio,  CA  and  milepost  15.71  at  or 
near  San  Rafael,  CA,  in  Marin  County. 
CA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  l>ehalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
AbHndonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  potects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

l*rovided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  )uly  9. 
1969  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  '  and  formal 


■  A  «tHy  will  be  routinely  issued  by  Ihp 
Coniini^isiDn  In  (hose  proceedings  where  un 
Infurmed  decision  on  environmentnl  issues  (whether 
raised  by  a  parly  or  by  the  Section  of  Energy  and 
Envlrontr>!nt  in  its  independent  InvcstiXHliunl 
uinnol  l<e  mtidc  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  of  Oul-of- 
Service  Kail  Lines.  4  I.C.C.2d  400  (1<MU|.  Any  entity 
seekinji  a  slay  involving  environmental  concerns  it 
encourased  to  file  Its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
un  the  request  before  the  effective  date  of  this 
exemption. 


expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  «  must  be  filed  by  July  19. 
1989.  Petitions  for  reconsideration  must 
be  filed  by  July  29, 1989,  with:  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John 
MacDonald  Smith,  Gary  A.  Laakso, 
Southern  Pacific  Building.  One  Market 
Plaza.  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  June  14, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  June  2. 1980. 

By  the  Commission,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Nonta  R.  McGee, 
Secretary. 

|FR  Doc.  89-13635  Filed  6-8-^)9:  8:45  am| 
WIXIMO  COOC  703S-«1-M 


JUDICiAL  CONFERENCE  OF  THE 
UNITED  STATES 

Judicial  Conference  Committee  on 
Rules  of  Practice  and  Procedure; 
Meeting 

AQENCY:  Judicial  Conference  of  the 
United  States. 

SUBAQENCY:  Committee  on  Rules  of 
Practice  and  Procedure. 

ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  two-day 
meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure  to  consider  proposed 
amendments  submitted  by  the  Advisory 


•  Sec  Rxempt.  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987).  and  Tmal  rules 
published  In  the  Fadaral  Regiistw  on  [)«!cemb«r  22, 
1987  (52  FR  4»t40-48446). 


Committees  under  the  provisions  of 
Chapter  131  of  Title  28.  United  States 
Code.  The  meeting  will  be  open  to 
public  observation. 

DATE:  The  meeting  will  be  held  on  July 
17  and  18, 1989,  b^inning  at  9:00  a.m. 
and  ending  at  approximately  5:00  p.m. 
each  day. 

AOOllESS:  The  meeting  will  be  held  at 
the  Barat  House,  Boston  College  Law 
School,  885  Centre  Street,  Boston, 
Massachusetts. 

Km  FURTHER  INFORMATION  CONTACT 
James  E.  Macklin,  Jr.,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Administrative  Office  of  the 
United  States  Courts,  Washington.  DC 
20544.  Telephone:  (202)  633-6021. 

Dated:  June  2, 1989. 
fames  E.  Macldin.  Jr., 
Secretary,  Committee  on  Rules  of  Practice 
and  Procedure. 

(FR  Doc.  89-13743  Filed  6-8-89;  8:45  am] 
BMXma  COOC  2210-«1-«l 


DEPARTMENT  OF  JUSTICE 

Comprehensive  Environmental 
Response,  Compensation  and  Uatrility 
Act;  Correction 

agency:  Department  of  Justice. 

ACTION:  Partial  consent  decree: 
correction. 

SUMMARY:  The  Department  of  Justice 
(DOJ)  is  correcting  an  error  in  the  Notice 
of  Lodging  of  Consent  Decree  in  United 
States  et  at.,  v.  Aerojet-General  Corp.,  at 
al.,  which  appeared  in  the  Federal 
Register  on  September  15. 1988.  [53  FR 
35925) 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Schwartz,  U.S.  Department  of 
Justice.  Environmental  Enforcement 
Section.  P.O.  Box  7611.  Washington,  DC 
20530,  (202)  633-^*059. 
SUPPLEMENTARY  INFORMATION:  On  « 

September  15, 1988,  DOJ  published  in 
the  Federal  Register  a  notice  of  lodging 
of  a  proposed  partial  consent  decree 
("Decree")  in  United  States  et  aJ.,  v. 
Aerojet-General  Corp.,  et  al.,  Nos. 
CIVS-86-0063  and  CIVS-«6-0064.  The 
next  to  last  sentence  in  the  second 
paragraph  of  the  notice  states  that 
"Aerojet  must  also  pay  the  State  of 
California  $2.4  million  as  reimbursement 
of  past  costs  and  $2.0  million  for  civil 
monetary  penalties."  This  sentence 
should  be  corrected  to  read  as  follows: 
"Aerojet  must  also  pay  the  State  of 
California  $2.4  million  as  reimbursement 
of  past  costs  and  $2.0  million  for  civil 
monetary  claims."  This  correction  is 
necessary  to  conform  the  notice  of 
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lodging  with  the  description  of  the 
payment  set  forth  in  the  Decree. 

CorreGtion 

The  next  to  the  last  sentence  in  the 
second  paragraph  of  the  notice  in  the 
above-referenced  action  is  amended  by 
deleting  the  word  "penalties"  and  by 
adding  the  word  "claims"  after  the  word 
"monetary"  and  before  the  period. 

Dated:  June  1, 1969. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General. 

(FR  Doc.  89-13776  Filed  6-9-89:  8:45  am) 
BIUINQ  COOC  441»-01-ll 


Lodging  of  Consent  Decree;  American 
Standard,  Inc.,  et  aL 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622,  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  complaint  styled  United 
States  V.  American  Standard,  Inc.,  et  al. 
was  filed  in  the  United  States  District 
Court  for  the  Western  District  of 
Arkansas  on  May  26, 1989.  and, 
simultaneously,  a  consent  decree  was 
lodged  with  the  Court  in  settlement  of 
the  allegations  in  the  complaint.  This 
consent  decree  settles  the  government's 
claims  in  the  complaint  pursuant  to 
sections  104, 106  and  107  of  CERCLA.  42 
U.S.C.  9604,  9606,  9607,  for  injunctive 
relief  to  abate  an  imminent  and 
substantial  endangerment  to  the  public 
health,  welfare  or  the  environment 
because  of  actual  or  threatened  releases 
of  hazardous  substances  from  a  facility, 
and  for  the  recovery  of  response  costs 
incurred  by  the  United  States  with 
respect  to  a  facility  located  southeast  of 
Fort  Smith,  Sebastian  County,  Arkansas, 
known  as  the  "Industrial  Waste  Control 
Site."  The  complaint  alleged,  among 
other  things,  that  the  defendants  are 
persons  who  by  contract,  agreement  or 
otherwise  arranged  for  disposal  of 
hazardous  substances  at  the  industrial 
waste  control  Site  or  who  arranged  for 
transport  of  hazardous  substances  to  the 
Site.  The  complaint  further  alleged  that 
the  United  States  has  incurred  and  will 
continue  to  incur  response  costs  in 
response  to  the  release  or  threat  of 
release  of  hazardous  substances. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
fund  and  implement  a  remedy  at  the 
Industrial  Waste  Control  Site  which 
includes  excavation  and  offsite  disposal 
of  buried  Hquid-filled  drums,  installation 
of  a  slurry  wall  and  french  drain  system. 


stabilization  of  contaminated  soil  and 
debris,  construction  of  a  multi-layer  cap 
and  long-term  monitoring  of 
groundwater  in  the  vicinity  of  the  Site. 
The  consent  decree  also  calls  for  the 
defendant  to  pay  the  United  States  the 
sum  of  $1,750,000.00  in  reimbursement  of 
government  response  costs  incurred 
through  September  30, 1988,  and  in 
settlement  of  the  United  States' 
anticipated  future  response  and 
oversight  costs  related  to  the  remedial 
action  to  be  undertaken  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  t>e  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v. 
American  Standard,  Inc.,  D.J.  Ref.  90- 
11-2-193. 

The  proposed  current  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA'): 

EPA  Reaion  VI 

Contact:  Carlos  Zcqueira,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  VI,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733,  (214) 
655-2120. 

United  States  Attorney's  Office 

Contact:  Assistant  United  States 
Attorney,  U.S.  Post  Office  &  Courthouse 
Building.  6th  &  Rogers.  Fort  Smith, 
Arkansas  72901,  (501)  785-2442. 

Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
Room  1515, 10th  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20530.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington,  DC 
20044.  In  requesting  a  copy  of  the 
decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $7.10 
payable  to  Treasurer  of  the  United 
Slates. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  Genera/.  Land  and 
Natural  Resources  Division. 

jFR  Doc.  89-13713  Filed  6-8-89:  8:45  am| 

BtLUNG  COOE  441(M)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Safe  Drinking  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  26. 1989  a  proposed 
Consent  Decree  in  United  States  v. 
Armour  Fresh  Meats  Co.  and  Con  .^gra. 
Inc.,  Civil  Action  No.  86-1433.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Idaho.  The 
Complaint  sought  penalties  and 
injunctive  relief  against  Armour  Fresh 
Meats  Co.  and  its  parent  corporation. 
Con  Agra,  Inc.  ("defendants '),  under 
section  209  of  the  Clean  Water  Act,  33 
U.S,C.  1319.  for  their  recurring  violations 
of  the  terms  and  conditions  of  their 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Water  Act 
the  terms  and  conditions  of  the  N'PDF3 
permit,  and  imposes  a  civil  penalty  of 
$150.00a 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  I.and 
and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611, 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v.  Armour 
Fresh  Meats  Co..  and  Con  Agra,  Inc.. 
D.J.  Ref.  90-5-1-1-2730. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  ofldaho.  Room 
342  Federal  Building.  550  West  Fort 
Street.  Boise,  Idaho  83724.  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1732(R), 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20004.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Donald  A.  Carr, 

.Acting  Assistant  .Attorney  General,  luindand 
Natural  Resources  Division. 
|FR  Doc.  89-13712  Filed  6-8-89:  8  45  ani| 
BILLIfM  COOE  4410-01-41 


Lodging  of  Consent  Decree;  Atlantic 
Richfield  Ca 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S  C. 
9622.  and  the  policy  of  the  Department 
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of  Justice.  28  CFR  50.7.  notice  is  hereby 
given  that  a  complaint  was  Hied  in 
United  States  v.  Atlantic  Richfield 
Company  in  the  United  States  District 
Court  for  the  Northern  District  of 
Oklahoma  on  May  30.  1989  and. 
simultaneously,  a  consent  decree 
between  the  United  States,  State  of 
Oklahoma  and  Atlantic  RichHeld 
Company  was  lodged  with  the  court. 
This  consent  decree  settles  the 
government's  claims  in  the  complaint 
pursuant  to  sections  106  and  107  of 
CERCLA.  42  U.S.C.  9606. 9607.  and 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973,  for  an  injunction  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health,  welfare  or  the 
environment  because  of  an  actual  or 
threatened  release  of  hazardous 
substances  from  a  facility ^nd  for  the 
recovery  of  response  costs  incurred  by 
the  United  States  with  respect  to  the 
facility  located  in  Sand  Springs. 
Oklahoma,  and  known  as  the  "Sand 
Springs  Site."  The  complaint  alleged, 
among  other  things,  that  the  defendant 
as  an  owner/operator  of  the  facility  at 
the  time  of  disposal  of  hazardous 
substances  at  the  Site  and  that  the 
United  States  has  incurred  and  will 
continue  to  incur  response  costs  in 
response  to  the  release  or  threat  of 
release  of  hazardous  substances. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendant  agrees  to 
fund  and  implement  a  stabilization/ 
solidification  remedy  involving  the 
Source  Control  Operable  Unit  at  the 
Site.  The  consent  decree  does  not 
address  remedial  action  associated  with 
the  Groundwater  and  Soils  Operable 
Unit,  nor  does  it  resolve  the  claims  of 
the  United  States  relative  to  such  work. 
The  consent  decree  also  calls  for  the 
defendant  to  reimburse  the  United 
States  for  $1,710,672.80  in  past 
government  response  costs  incurred 
through  August  30. 1987,  and  to 
reimburse  the  United  States  for  all  of  its 
response  and  oversight  costs  related  to 
the  remedial  action  incurred  after 
August  30. 1987. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  10th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Atlantic 
Richfield  Company.  D.J.  Ref.  90-11-2- 
275. 


The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

EPA  Regional  VI 

Contact:  Bruce  Jones,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency.  Region  VI.  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733,  (214) 
655-2120. 

United  Stales  Attorney's  Office 

Contact:  Nancy  Blevins.  Assistant 
United  States  Attorney.  U.S. 
Courthouse,  333  West  Fourth  Street. 
Tulsa.  Oklahoma  74103,  (918)  581-7463. 

Copies  of  the  proposed  partial  consent 
decree  may  also  be  examined  at  the 
Enviromental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
Room  1515. 10th  and  Pennsylvania 
Avenue.  NW..  Washington.  DC  20530.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$7.90  payable  to  Treasurer  of  the  United 
States. 

Donald  A.  Carr, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

(FR  Doc.  89-13714  Filed  6-»-89:  8:45  am) 

MJJNa  COOC  4410-01-M 

Lodging  of  ConMnt  Decree  Pursuant 
to  Clean  Water  Act;  Macclenny 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  25, 1989,  a  proposed 
consent  decree  in  United  States  v.  City 
of  Macclenny  and  the  State  of  Florida. 
Civil  Action  No.  89-454-CIV-J-14,  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
The  Complaint  filed  by  the  United 
States  alleged  that  the  City  had  violated 
the  Clean  Water  Act  by  discharging 
pollutants  to  navigable  waters  without  a 
valid  permit  issued  pursuant  to  the 
National  Pollutant  Discharge 
Elimination  System,  and  by  failing  to 
comply  with  the  construction  schedule 
and  other  requirements  of 
Administrative  Order  No.  85-290  issued 
by  EPA  on  August  20, 1985  and  amended 
April  7, 1986.  The  complaint  sought 
injunctive  relief  to  require  the  City  to 
comply  with  the  Clean  Water  Act  and 
civil  penalties  for  past  violations.  The 
decree  requires  the  City  to  achieve 
compliance  with  the  Clean  Wafer  Act 
by  complying  with  the  final  effluent 


limits  of  its  NPDES  permit  by  no  later 
than  September  1, 1989.  In  addition,  the 
City  must  comply  with  interim  effluent 
limitations  and  must  perform  monitoring 
and  reporting  activities.  Defendant  must 
also  pay  a  civil  penalty  for  past 
violations  of  $13,900.00. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Chief,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611.  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  v.  City  of  Macclenny  and  State  of 
Florida.  D.J.  Ref.  90-5-2-1-3206. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Middle  District  of 
Florida.  409  Post  Office  Building,  311 
West  Monroe  Street.  Jacksonville. 
Florida,  and  at  the  Region  IV  office  of 
the  Environmental  Protection  Agency, 
345  Courtland  Street.  NE.,  Atlanta. 
Georgia  30365.  Copies  of  the  proposed 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Seption. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW. 
Washington.  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  above 
Department  of  Justice  address  or  by 
mail  from  the  Chief,  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  P.O.  Box  7611.  Washington,  DC 
20044-7611.  When  requesting  a  copy, 
please  refer  to  United  States  v.  City  of 
Macclenny  and  State  of  Florida,  D.J. 
Ref.  90-5-2-1-3206.  and  enclose  a  check 
in  the  amount  of  $1.90  (10  cents  per  p.-ige 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
jFR  Doc.  8»-13777  Filed  6-8-89;  8:45  am] 
BILUNG  CODE  4410-41-II 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  McFarland 
Wrecking  Corp.,  et  al. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR  19029,  noti.ce 
is  hereby  given  that  on  May  16, 1989.  a 
Consent  Decree  in  United  States  v. 
McFarland  Wrecking  Corporation  and 
Charles  and  Emma  Frye  Free  Public  Art 
Museum,  Civil  Action  No.  88-168R,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
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Washington.  The  complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act.  42  U.S.C  7401  et  seq.. 
and  the  National  Emissions  Standards 
for  Hazardous  Pollutants  ("NESHAP") 
for  asbestos.  40  CFR  Part  61.  Subpart  M. 
The  Consent  Decree  requires  the 
defendants  to  pay  a  civil  penalty  of 
$15,000  and  enjoins  the  defendants  from 
future  violations  of  the  Clean  Air  Act 
and  the  asbestos  NESHAP. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  United  States 
V.  McFarland  Wrecking  Corporation 
and  Charles  and  Emma  Frye  Free  Public 
Art  Museum.  D.J.  Ref.  No.  90-5-2-1- 
1189. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  3600  Seafirst  5th  Avenue 
Plaza.  Seattle.  Washington  98101;  at  the 
Region  10  Office  of  the  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle,  Washington  98101:  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  can  be 
obtained  in  person  or  by  mail  from  the 
Department  of  Justice. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  89-13711  Filed  6-8-89;  8.45  am] 
BIIXINO  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Solar  Turtilnes 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  16. 1989  a  proposed 
consent  decree  in  United  States  v.  Solar 
Turbines.  Incorporated  Civil  Action  No. 
8»-0739-E(CM)  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  California.  The 
Complaint  filed  by  the  United  States 
alleged  that  defendant  Solar  Turbines. 
Incorporated  violated  the  emissions 
limitations  for  volatile  organic 
compounds  ("VOCs")  contained  in  the 
federally-approved  California  State 
Implementation  Plan  ("SIP"),  which  is 
federally  enforceable  under  Section  113 
of  the  Clean  Air  Act  ("CAA").  42  U.S.C. 
7413.  The  complaint  sought  injunctive 


relief  and  the  imposition  of  a  civil 
penalty  for  defendant's  past  violations 
of  these  emission  limitations.  The 
consent  decree,  which  would  settle  the 
case,  will  require  defendant  to  maintain 
its  previously  achieved  compliance  with 
the  VOC  limitations  and  to  pay  a  civil 
penalty  in  the  amount  of  $49,787.  for 
past  violations 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Chief  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611.  Washington.  DC 
20044,  and  should  refer  to  United  States 
V.  Solar  Turbines.  Incorporated.  D.J.  Ref. 
90-5-2-1-1183. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Southern 
District  of  California,  5-N-19  U.S. 
Courthouse.  940  Front  Street.  San  Diego 
92189.  at  the  Region  IX  office  of  the 
Environmental  Portection  Agency,  215 
Freemont  Street,  San  Francisco, 
California  94105;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  Department 
of  Justice  at  the  above  address  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611,  Washington.  DC 
20044.  When  requesting  a  copy,  please 
refer  to  United  States  v.  Solar  Turbines. 
Incorporate.  D.J.  Ref.  90-5-2-1-1183,  and 
enclose  a  checli  in  the  amount  of  $1.20 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-13778  Filed  6-8-89;  8:45J 

BILUiM  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttte  Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  31, 1989,  a  proposed 
consent  decree  in  United  States  of 
America  v.  Union  Oil  Company  of 
California,  d/b/a  Unocal.  Civ  No.  89-B- 
962,  was  lodgei  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 


The  proposed  consent  decree  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States  against  Union  Oil 
Company  of  California  ("Unocal")  for 
violations  of  the  Clean  Air  Act.  The 
complaint  filed  by  the  United  States 
alleges  that  defendant  violated  the  New 
Source  Performance  Standards  ("NSPS"} 
regulations  at  its  facility  in  Parachute, 
Colorado. 

The  proposed  consent  decree  enjoins 
defendant  from  violating  the  NSPS 
regulations  in  the  future.  The  proposed 
consent  decree  also  requires  defendant 
to  pay  a  civil  penalty  of  $25,000  to  the 
United  States  Treasury. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  1>e  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Box  7611  Ben 
Franklin  Station,  Washington.  DC  20044, 
and  should  refer  to  United  States  of 
America  v.  Union  Oil  Company  of 
California,  d/b/a  Unocal.  DOJ  Ref.  90- 
5-2-1-1298. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  Colorado, 
1200  Federal  Office  Building.  1961  Stout 
Street.  Denver.  Colorado,  80294.  and  at 
the  Region  VIII  office  of  the 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel.  Attention: 
Thomas  A.  Speicher.  999  18fh  Street- 
Suite  500,  Denver,  Colorado,  80202.  A 
copy  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
U.S.  Department  of  Justice,  Room  1521. 
Ninth  Street  and  Pennsylvania  Avenue. 
NW,  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person,  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  &  Natural  Resources  Division.  U.S. 
Department  of  Justice,  Box  7611  Ben 
Franklin  Station.  Washington,  DC  20044. 
Donald  A.  Can. 

Acting  .Assistant  Attorney  General,  Lund  and 
Natural  Resources  Division.  U.S.  Department 
of  Justice. 

[FR  Doc.  89-13779  Filed  6-8-89:  8:45  am| 
BILUNQ  COOE  4410-01-M 


Lodging  of  Consent  Decree  Under 
Comprehensive  Environn>ental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
May  31, 1989.  a  proposed  Consent 
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Decree  in  United  States  v.  Watisau 
Chemical  Company,  et  a/..  Case  No.  87- 
C-919-C.  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Wisconsin.  The  proposed 
Consent  Decree  provides  for 
reimbursement  to  the  United  Stales  of 
$390,000  in  response  costs  incurred  by 
the  United  States  Environmental 
Protection  Agency  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liiibility 
Act  at  the  Wausau  Groundwater 
Contamination  Site  through  |anuary  5, 
1985. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
dale  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  Wausau  Chemical  Company,  D.J. 
reference  #90-11-2-286. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Western  District  of 
Wisconsin.  120  North  Henry  Street. 
Madison.  Wisconsin  53703.  at  the  Region 
V  office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515, 10th  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Can. 

Acting  Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

|FR  Doc.  89-13780  Filed  6-8-89:  8:45  amj 

I  coot  44W-41-4I 


Drug  Enforcement  Administration 
IDocfcat  No.  8«-l7I 

Robert'*  Cape  Coral  Ptuirmacy;  Grant 
of  Registration 

On  January  25, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  issued  an  Order  to 
Show  Cause  to  Roberis  Cape  Coral 
Pharmacy  (Respondent),  proposing  to 
revoke  DEA  Certificate  of  Registration. 


AR7370694,  and  to  deny  any  pending 
applications  for  renewal  of  that 
registration.  The  statutory  basis  for  the 
issuance  of  the  Show  Cause  Order  was 
that  the  pharmacy's  continued 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f]  and 
824(a)(4). 

Stdfiley  Spiegel,  owner  of  the 
pharmacy,  timely  requested  a  hearing 
which  was  held  in  Miami,  Florida  on 
April  15, 1988.  The  Government  called 
two  witnesses,  and  proffered  ten 
exhibits  into  evidence.  Mr.  Spingel, 
assisted  by  counsel,  testified  on  his  own 
behalf  but  offered  no  exhibits  into 
evidence.  Both  parties  filed  proposed 
findings  of  fact  and  conclusions  of  law. 
On  December  15, 1988.  the 
Administrative  Law  Judge  recommended 
that  Respondent  retain  its  DEA 
Certificate  of  Registration  and  that  any 
pending  applications  for  renewal  be 
granted. 

The  Administrator  has  reviewed  the 
entire  Hie  together  with  the  judge's 
recommendation  and  makes  the 
following  findings:  An  audit  of 
Respondent  conducted  by  Florida  state 
investigators  in  September  1983. 
revealed  a  shortage  of  Vicodin,  a 
Schedule  III  controlled  substance.  On 
July  9. 1984,  Mr.  Spiegel  was  convicted 
of  unlawfully  dispensing  a  prescription 
drug  in  the  Lee  County  Circuit  Court  for 
the  State  of  Florida.  According  to 
Florida  procedure,  adjudication  of  guilt 
was  withheld  and  Mr.  Spiegel  was 
placed  on  probation  for  five  years.  The 
probation  was  terminated  after  two 
years. 

It  appears  from  the  record  that  Mr. 
Spiegel  has  successfully  completed  his 
probationary  period  and  fulfilled  all  the 
conditions  placed  on  him.  Likewise 
there  have  been  no  recurring  violations 
by  the  pharmacy  since  1983.  The 
Administrator  therefore  finds  that  it 
would  be  unduly  harsh  to  revoke 
Respondent's  registration  in  light  of  its 
rehabilitation. 

Accordingly,  the  Administrator  of  the 
DEA,  pursuant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration,  AR7370694, 
not  be  revoked,  and  that  any 
outstanding  applications  for  renewal  of 
those  registrations  be  granted. 

This  order  is  effective  June  9. 1989. 

John  C.  Lawn. 

Administrator 

Dated:  |une  2. 1989. 
|FR  Doc.  89-13654  Filed  6-8-89:  8:45  am) 

■NXINO  CODE  4410-OS-ll 


IDocl(*tNo.8«-10| 

Scott  Pyper  Wallace,  IM.D.;  Partial 
Revocation  of  Registration 

On  December  22. 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Scott  Pyper  Wallace, 
M.D.  (Respondent)  of  Provo,  Utah, 
proposing  to  revoke  his  DEA  Certificate 
of  Rpgistration,  AW1642431,  and  deny 
his  application  fur  renewal  of  that 
registration  executed  on  April  15, 1986. 
The  Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  in  that:  (1)  he  prescribed 
narcotic  controlled  substances  to 
individuals  for  treatment  of  their 
narcotic  dependence  without  being 
reqistered  to  do  so;  (2)  he  prescribed 
Schedule  II  and  III  controlled  substances 
during  a  six-month  period  when  his 
Utah  Controlled  Substances  License  for 
Schedules  II  and  UI  was  suspended;  and 
(3)  his  Utah  Controlled  Substances 
License  for  Schedules  II  and  lU  was 
again  suspended  on  March  31, 1987. 

Respondent,  through  counsel, 
requested  a  hearing  in  a  letter  dated 
January  25, 1988.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Salt  Lake  City.  Utah  on  June  21. 
1988.  On  November  la  1988.  the 
Administrative  Law  Judge  issued  her 
opinion  and  recommended  ruling.  On 
December  2, 1988,  counsel  for  the 
Government  filed  exceptions  to  the 
Administrative  Law  Judge's  opinion,  and 
on  December  6. 1988,  Respondent's 
counsel  filed  a  response  to  the 
Government's  exceptions.  On  December 
12, 1988,  Judge  Bittner  transmitted  a 
record  of  these  proceedings,  including 
the  aforementioned  exceptions  and 
response,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  In 
this  matter  based  upon  the  findings  of 
fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge  found 
that  Respondent  is  a  general  family 
practitioner  who  has  been  in  private 
practice  since  1954.  In  February  1985,  an 
investigator  with  the  Utah  Department 
of  Business  Regulation  initiated  an 
investigation  concerning  Respondent's 
prescribing  practices  with  Schedule  II 
and  HI  controlled  substances.  The 
investigator  specifically  noted  three 
individuals  who  received  substantial 
quantities  of  controlled  substances  from 
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Respondent  over  lengthy  periods  of 
time.  Respondent  wrote  prescriptions  for 
Dolophine,  a  Schedule  II  narcotic,  on  a 
regular  basis  from  September  24, 1984, 
through  February  4, 1985,  for  one 
individual.  Respondent  knew  that  this 
individual  was  dependent  on  narcotics 
and  testified  at  the  hearing  that  he  was 
trying  to  "wean"  this  individual  from 
narcotics.  Respondent  was  not 
registered  by  DEA  as  a  narcotic 
treatment  program,  and  was,  therefore, 
not  authorized  to  write  prescriptions  for 
narcotics  for  a  narcotic  dependent 
person  in  order  to  treat  such 
dependency. 

The  Administrative  Law  Judge  also 
found  that  Respondent  prescribed  large 
amounts  of  Percocet,  a  Schedule  II 
narcotic,  and  Valium,  a  Schedule  IV 
controlled  substance,  to  an  individual 
from  March  1984  through  February  1985. 
Respondent  indicated  that  although  he 
knew  this  individual  had  medical 
problems,  she  was  addicted  to  these 
substances.  To  a  third  individual 
Respondent  prescribed  various 
controlled  substances  for  weight  control 
from  1980  through  March  of  1985,  on  at 
least  a  monthly  basis.  A  physician  who 
reviewed  this  individual's  medical 
record  at  the  State's  request,  indicated 
that  Respondent  prescribed  these  drugs 
long  after  they  ceased  to  be  effective, 
and  that  Respondent  had  not  put  this 
individual  on  any  type  of  supervised 
weight-loss  program. 

The  Utah  Division  of  Registration  of 
the  Department  of  Business  Regulation 
proposed  the  revocation  of  Respondent's 
license  to  practice  medicine  in  April 
1985.  Following  a  hearing  before  the 
Utah  Physicians  Licensing  Board, 
Respondent's  license  to  prescribe 
Schedule  II  and  III  controlled  substances 
in  the  State  of  Utah  was  suspended  for 
six  months,  from  August  5, 1985,  until 
February  5, 1986.  The  Board  found  that 
Respondent  had  prescribed  controlled 
substances  to  an  individual  knowing  he 
was  an  addict,  prescribed  controlled 
substances  to  an  individual  in  an 
excessive  quantity,  and  that  Respondent 
had  prescribed  controlled  substances  to 
an  individual  in  excess  of  the  amount 
necessary  to  treat  her  conditions. 

Investigators  for  the  Utah  Department 
of  Business  Regulation  discovered  that 
Respondent  had  written  at  least  20 
prescriptions  for  Schedule  II  and  III 
controlled  substances  during  the  time 
that  the  Schedule  II  and  III  portion  of  his 
Utah  license  was  suspended.  At  the 
DEA  hearing.  Respondent  testified  that 
he  mistakenly  believed  the  suspension 
only  applied  to  situations  involving 
prescriptions  for  treatment  for  drug 
addiction.  In  response  to  these 


activities.  Respondent  and  the  Utah 
Division  of  Registration  entered  into  a 
stipulation  suspending  Respondent's 
authority  to  handle  Schedule  II  and  III 
controlled  substances  for  six  months 
beginning  on  March  31, 1987. 
Respondent  was  required  to  apply  for 
reinstatement  of  those  privileges. 
Respondent  has  not  applied  for 
reinstatement  of  his  Schedule  II  and  III 
privileges  in  Utah,  and  is,  therefore,  not 
currently  authorized  to  handle  Schedule 
II  and  III  controlled  substances  in  the 
State  of  Utah. 

The  Administrative  Law  Judge  found 
that  since  March  1986,  Respondent  has 
complied  with  the  restrictions  on  his 
prescribing  authority.  She  further  found 
that  in  the  past.  Respondent 
demonstrated  carelessness  and  lack  of 
responsibility  in  his  handling  of 
controlled  substances,  but  that 
Respondent  recognizes  his  past 
mistakes  and  that  he  can  be  trusted  with 
a  registration  limited  to  Schedules  IV 
and  V.  The  Administrative  Law  Judge 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  in  Schedules 
II  and  III  be  revoked,  and  that  his 
pending  application  for  renewal  of  DEA 
Certificate  of  Registration,  AW1642431, 
be  granted  for  Schedules  IV  and  V  only. 
The  Administrator  adopts  the  opinion 
and  recommended  ruling  of  the 
Administrative  Law  Judge.  Based  upon 
Respondent's  lack  of  authorization  to 
handle  controlled  substances  in 
Schedules  II  and  III  in  the  State  of  Utah 
and  Respondent's  past  conduct  with 
respect  to  the  prescribing  of  controlled 
substances  in  those  schedules. 
Respondent's  DEA  registration  in 
Schedules  11  and  III  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100  (b).  hereby  orders  that  the 
Schedule  II  and  III  portion  of  DEA 
Certificate  of  Registration,  AW1642431, 
previously  issued  to  Scott  Pyper 
Wallace,  M.D.,  be,  and  it  hereby  is, 
revoked.  Respondent's  application  for 
renewal  of  DEA  Certificate  of 
Registration,  AW1642431.  is  hereby 
granted  for  Schedules  IV  and  V  and 
shall  be  restricted  to  only  those 
schedules. 

This  order  is  effective  July  10, 1989. 
John  C.  Lawn. 
Administrator. 

Dated:  )une  2. 1989. 
[PR  Doc.  89-13691  Filed  6-8-89:  8:45  am) 
BUJJNO  CODE  4410-OMI 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

"The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW..  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
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and  Budget.  Room  320fl,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  0MB  should  advise  Mr. 
Larson  of  this  intent  at  th(?  earliost 
possible  date. 

New 

Occupational  Safety  and  Health 
Administration 

Occupational  Exposurud  to  Hazardous 
Chemicals  in  Laboratories 

On  occasion 

Businesses  or  other  for-profit:  and 
small  businesses  or  organizations  34.214 
respondc-iits;  455,564  response;  37 
minutes  per  responses;  0  forms 


irtormatioo  coitection 

Burden 
hours 

(1)  Employee  Expoaure  Deterrnmatwo  . 

(2)  EmployM  Notification  of  Exposure 

(3)  Chemical  ttygiene  Plan 

8.223 

5,483 

90  502 

(4)  Emptoyee  Information  a  Training 

(5)  Medical  Conauit.  &  Exams 

47.380 
37,962 

(6)  Inlormalion  Provided  to  Ptiysoan  ... 

(7)  Ptiyiician'a  Wntten  Opinion     

4.079 
4  079 

(8)  Carcinogan  Provwwna 

(9)  Hazard  kJentitication ..„. 

(10)  Use  ot  Reipraiors 

65340 
0 
0 

(11)  Medkal  &  Momtoring  Records 

(12)  Access  (Employees  «  Rep.)  to 

Records - „ 

(13)  Access   (OSHA   Inspectors)   to 
Records. _ 

18.448 
2.358 

1 

This  regulation  requires  laboratories 
to  train  their  workers  on  hazardous 
chemicals  used  in  the  lab,  conduct 
exposure  monitoring  and  medical 
surveillance  as  needed  as  well  as 
develop  a  Chemical  Hygiene  Plan. 

Revision 

Employment  and  Training 
Administration.  Unemployment 
Insurance  Quality  Control  Program. 
1205-0245;  ET  Handbook  No.  395. 
Weekly.  State  or  local  governments.  52 
respondents;  141.525  total  hours;  3  hours 
and  20  mins.  per  response. 

The  Unemployment  Insurance  Quality 
Control  program  audits  a  sample  of 
individual  effectiveness  of  State 
agencies.  The  Quality  Control  program 
will  reduce  errors,  M\e  money,  and 
assure  benefit  payment  integrity. 

Extension 

Occupational  Safety  and  Health 
Administration; 

Report  of  Injuries  to  employees 
operating  mechanical  power  presses. 
Business  and  other  for  profit;  Small 
businesses  or  Tganizations  191 
respondents;  57  burden  hours;  0.3 
average  burden  hours  per  response;  0 
forms; 


OSHA  is  required  to  conduct  an 
ongoing  analysis  of  mechanical  power 
press  injuries  to  monitor  the 
effectiveness  of  the  standard  and  to 
evaluate  causes  of  injuries  to  determine 
the  need  for  revisions.  This  analysis 
cannot  be  made  without  collecting 
information  on  power  press  accidents. 

Sijined  at  Washington.  DC  this  5th  day  of 
|une.  1969. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
(FR  Doc.  89-13734  Filed  6-8-83;  8:45  am| 

MLLINa  COOC  4S10-2S-« 


Empk>ym«nt  Standards 
Administration,  Wage  and  Hour 
Divison 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  DetiBrmination 
Decisions 

(General  wage  determination  decisions 
of  the  Secretary  of  L.abor  are  issued  in 
accordance  with  the  applicable  law  and 
are  based  on  the  information  obtained 
by  the  Department  of  Labor  from  its 
study  of  local  wage  conditions  and  data 
made  available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  derisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Parti. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  533  and  not  providing  for  delay 


in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  dale  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  2(X)  Constitution 
Avenue  NW..  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  Stale,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Voliime  I 

Distrit-.l  of  Columbia 

DC89-1  (liin.  6.  1989) pp.  78-79.  61 

M<«ryliiiul: 

MD89-2  ()iin.  6.  1980) pp.  418^19 

MD89-11  (]un.  &  1989) pp.  440-|.i1 

MU89-16  (jiin.  6.  1989) p.  454 
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MD89-17  (Jan.  8. 1989)  —  p.  456 

New  York: 

NY89-Z  Qan.  a  1989).- pp.  684-665 

pp.688,  680 

NY8e-3  (|aa.  8, 1988) pp.  702.  706 

NY89-4  (Jan.  6.  1989) pp.  710-712 

NY8»-5  (Jan.  6.  1989) p.  718 

NY89-6  ()an.  6.  1989) p.  728 

NY89-7  (Jan.  8. 1988) pp.  740-741 

NY88-8  (Jan.  8. 1989) pp.  756-757 

NY8&-9  (Jan.  6,  1989) p.  768 

NY89-10  (Jan.  6.  1989) p.  770 

Pennsytvama; 

PAB9-2  (Jan.  6, 1989) pp.  850-852 

p.  856 

PA89-4  ()an.  8  1989) p.  870 

PA89-7  (Jan.  6,  1989) pp.  906-908 

PA89-8  (Jan.  6. 1989) pp.  »ie-«18 

p.  921 

PASB-ll  (Jan.  6. 1980) p.  838 

PA89-1S  (Jan.  6, 1969) p.  958 

PAe»-16  (Jan-  8.  1989) p.  962 

PA89-19  (Jan.  &  1980) pp.  978-081 

PA69-20  (Jan.  6.  1989) pp.  984-985 

PA89-22  (Jan.  6.  1989] pp.  994-998 

Virginia: 

VA89-5  (Jan.  &.  1989) p.ll34 

VA89-23  (Jan.  6.  1989)._...  p.  1188 
Volume  n 

Louisiana - 

LA89-5  (Jan.  6. 1988) p.403 

Ohio: 

OH89-1  (Jan.  6. 1989) pp.  774-780 

OH89-2  (Jan.  6,  1989) pp.  788-790 

pp.  793-798 

OH89-3  (Jan.  8, 1989 p.  810 

OH89-28  Oan.  6, 1989) pp.  864-867 

pp.  812-814 

Wisconsin. 

WI89-1  (Jan.  8  1989) p.  1138 

Volume  UI 

None 


General  Wage  Detemunation 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The, 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscriptionis),  be 
sure  to  specify  the  State{s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  virage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washingtoa  DC.  tills  2  day  of 
June  1989. 
Robert  V.  Setan. 
Acting  Director,  Dirition  of  Wage 
Determinations. 
[FR  Doc.  89-13529  Filed  8-8-80:  845  am] 

MtXMO  COOC  4510-Z7-«I 


Employment  and  Training 
Administration 

rrA-w-2i,7Mi 

Baker  Hughes,  CAC  Dfvtsion, 
Oklahoma  City.  OK;  Negative 
Determination  on  Remand 

Pursuant  to  a  remand  by  the  U.S. 
Court  of  International  Trade,  dated  May 
3, 1989,  in  Former  Employees  of  Baker 
Hughes,  CAC  Division,  v.  Secretary  of 
Labor  (USCIT  89-02-00096)  the 
Department  makes  the  following 
negative  determination  on  remand  for 
workers  of  the  CAC  Division  of  Baker 
Hughes.  Oklahoma  City,  Oklahoma. 

The  Department's  initial  denial  was 
based  on  the  fact  that  U.S.  imports  of 
oilfield  pumps  are  negligible.  The  record, 
however,  did  not  contain  sufficient  data 
to  support  the  Department's 
determination. 

The  Department  requested  the  remand 
to  include  additional  findings  of  U.S. 
imports  of  oilfield  pumps.  The  new 
Hndings  show  negligible  imports  of 
oilfield  pumps  and  support  the 
Department's  negative  determination. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  former  workers  of  the  CAC 
Division  of  Baker  Hughes,  Oklahoma 
City,  Oklahoma. 

Signed  at  Washington.  DC.  this  25(h  day  of 
May  1989. 

Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  and 
Acturial  Services,  UlS. 
[FR  Doc.  89-13735  Filed  6-8-89;  8:45  am] 
MLUNG  CODE  4S10-30-M 


[TA-W-21.713etaLI 

Dixilyn-Field  OrWIng  Co^  Amended 
Certification  Regarding  EligMHty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of:  TA-W-21,713,  Houstoa 
Texas.  TA-W-21,713A,  Lafayette,  Looisiana, 
TA-W-21.713B.  AU  Other  Locations  in  Texas. 
TA-W-21.713C  All  Locations  in  Wyoming. 
TA-W-21.713D.  All  Locations  In  Idaho. 


In  accordance  with  section  2Z3  of  the 
Trade  Act  of  1974  (19.U.S.C  2273}  the 
Department  of  Labor  issued  a 
Certification  of  EligibUity  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  9, 1989  applicable  to  all  workers 
of  Dixilyn-Field  Drilling  Company, 
Houston,  Texas. 

An  amended  certification  was  issued 
on  February  23, 1989  applicable  to  all 
workers  of  the  subject  firm  in  Houston. 
Texas  and  in  Lafayette,  Louisiana. 

Based  on  an  inquiry  from  the  Idaho 
State  agency,  the  Department  obtained 
new  information  from  the  company 
showing  worker  separations  in  Idaho. 
Wyoming  and  in  otlier  locations  in 
Texas.  "The  notice,  therefore,  is  amended 
by  including  the  Dixilyn-Field  workers 
in  tlie  States  of  Idaho.  Wyoming  and  all 
other  locations  in  Texas  except 
Houston,  where  workers  were  certified 
previously. 

The  amended  notice  applicable  to 
TA-W-21.713  is  hereby  issued  as 
follows: 

"All  workers  of  Dixilyn-Field  Drilling 
Company.  Houston.  Texas  and  in  all  other 
locations  in  Texas:  Lafayette.  Louisiana;  all 
locations  in  Idaho  and  all  locations  in 
Wyoming  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1. 1985  and  before  Angust  3a  1987 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  222  of  the  Trade  Act 
of  1974." 

Signed  at  Washington.  DC  this  30th  day  of 
May  1989. 

Stephen  A.  Wandner. 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services,  UlS 
(FR  Doc  89-13732  Filed  8-8-89;  8:45  amj 
■UMG  COOC  4S1«-l»-a 


ITA-W-22.356.  TA-W-22,3»A.  TA-W- 
22.356B] 

Honeywell  BuH  Phoenix  Operations  et 
al.;  Amended  Certificatk>n  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  2. 1989  applicable  to  all  workers 
of  Honeywell  Bull  Phoenix  Operations. 
Phoenix.  Arizona.  The  Certificalion  was 
amended  on  April  26, 1989  to  include  all 
workers  of  Honeywell  Bull,  U.S. 
Mariceting.  Sales  &  Services  Division  in 
Phoenix,  Arizona. 

Based  on  new  information  from  the 
company,  the  Department,  on  its  own 
motion  expanded  the  investigation  to 
include  the  Los  Angeles  Development 
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Center  (LAOC)  of  Honeywell  Bull.  Inc., 
in  Los  Angeles,  California. 

New  investigation  findings  show  that 
worker  separations  at  Honeywell  Bull's 
LADC  unit  in  Los  Angeles,  California 
are  directly  attributable  to  the  Phoenix 
operations.  The  notice,  therefore,  is 
amended  by  including  all  workers  at 
Honeywell  Bull  LADC,  Los  Angeles. 
California. 

The  amended  notice  applicable  to 
TA-W-22,35e  is  hereby  issued  as 
follows: 

"All  workers  of  Honeywell  Bull  Phoenix 
Operations,  Phoenix.  Arizona;  Honeywell 
Bull's  U.S.  Marketing  Sales  ft  Services 
Division.  Phoenix.  Arizona  and  Honeywell 
Bull's  Los  Angeles  Development  Center 
(LAOC).  Lea  Angeles.  California  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  26, 1988 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC  this  25th  day  of 
May  1989. 

Stephen  A.  Wandiwr, 

Deputy  Director,  Office  of  Legislation  and 

Actuarial  Services,  UlS. 

[FR  Doc  89-13733  Filed  0-8-89;  8:45  am| 
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[TA-W-22, 31S] 

FItkin  Petroleum  Corp,;  Oktohoma  City, 
OK;  Notice  of  Negative  Determination 
of  Reopening 

On  May  22, 1989.  the  Department  on 
its  own  motion,  reopened  its 
investigation  for  workers  of  Fitkin 
Petroleum  Corporation.  Oklahoma  City. 
Oklahoma.  The  initial  investigation  was 
terminated  on  February  15. 1989  because 
the  petition  did  not  meet  the  definition 
of  "group"  according  to  Section  90.1  of 
the  Rules  and  Regulations  for 
administering  the  Trade  Act.  The 
termination  notice  was  published  in  the 
Federal  Register  on  March  3.  1989  (54  FR 
9096). 

The  company  provided  additional 
evidence  showing  that  it  meets  the 
definition  of  "group"  and  requested  the 
investigation  to  be  reopened. 

The  investigation  found  on  reopening 
that  Fitkin  Petroleum  is  an  oil  and  gas 
producer  with  gas  accounting  for  the 
preponderant  share  of  sales  and 
production  in  1987  and  1988. 

The  retroactive  provisions  of  Section 
1421  (a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  were  engaged  in 
the  production  of  crude  oil  or  gas  if  such 
workers  were  eligible  to  be  certified  for 
beneflta  under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 


Other  Hndings  on  reopening  show  that 
the  "contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  None  of  the 
respondents  of  the  Department's  survey 
of  Fitkin  Petroleum's  customers  reported 
import  purchases  of  natural  gas  in  the 
first  11  months  of  1988  compared  to  the 
same  period  in  1987. 

Conclusion 

After  careful  review,  on  reopening,  I 
determine  that  all  workers  of  Fitkin 
Petroleum  Corporation,  Oklahoma  City, 
Oklahoma  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  on  this  25th  day 
of  May  1989. 
Stephen  A.  Wandner. 

Deputy  Director,  Office  of  Legislation  and 

Actuarial  Services,  UlS. 

(FR  Doc.  89-13736  Filed  6-8-89:  a-45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Meeting  of  DOE/NSF  Nuclear  Science 
Advisory  Committee 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  June  28, 1989  from  8:30 
am  to  6:30  pm;  June  27. 1989  from  8:30 
am  to  3:30  pm. 

Place:  Main  Conference  Room. 
Indiana  University  Cyclotron  Facility, 
2401  Milo  B.  Sampson  Lane, 
Bloomington.  Indiana. 

Type  of  Meeting:  Open. 

Contact  Person:  Karl  A.  Erb,  Program 
Director  for  Nuclear  Physics,  National 
Science  Foundation,  Washington,  DC 
20550,  (202)  357-7993. 

Minutes:  May  be  obtained  from 
cont.ict  person  listed  above. 

Purpose  of  Meeting:  To  advise  the 
National  Science  Foundation  and  the 
Department  of  Energy  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research. 

Agenda: 

Monday,  June  26 

— Charge  to  NSAC  for  Long  Range  Plan 

Preparation 
— Reports  from  Nuclear  Physics 

National  Users  Facilities 
— Nuclear  Physics  University 

Laboratory  Programs 
— Development  of  Long  Range  Plan 

Workshop  Agenda. 

Tuesday,  June  27 

—Reports  from  NSP  and  DOE:  Status  of 
Programs 


— Status  Reports  from  NSAC  Long 
Range  Plan  Working  Groups 

— Discussion  of  Long  Range  Plan 
Procedures  and  Issues 

— Other  Business  and  Public  Comment. 

|une  5, 1989. 
M.  Rebecca  Winklw. 

Committee  Management  Officer. 

|FR  Doc.  89-13672  Filed  6-6-89;  8:45  am] 

MLUNOCOOE  7W»^>1-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Dochet  No.  50-315] 

Indiana  Michigan  Power  Co,;  Donald  C. 
Cook  Nuclear  Plant,  Unit  No.  1; 
Environmental  Aasessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58  issued  to  the  Indiana  Michigan  Power 
Company,  the  licensee,  for  operation  of 
the  Donald  C.  Cook  Nuclear  Plant,  Unit 
No.  1,  located  in  Berrien  County, 
Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  D.C.  Cook  Nuclear  Plant,  Unit 
No.  1  Technical  Specifications  to  allow 
operation  of  the  primary  coolant  system 
under  reduced  temperature  and  pressure 
(RTP)  conditions.  The  proposed  RTP 
program  will  reduce  the  amount  of 
stress  corrosion  cracking  of  steam 
generator  U-tubes  similar  to  that 
observed  on  the  Unit  2  steam 
generators. 

The  proposed  amendment  is  in 
accordance  with  the  licensee's 
application  for  amendment  dated 
October  14, 1988  as  supplemented  by  a 
letter  dated  December  30, 1988.  and  June 
5, 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  change  by  the  licensee 
reduces  the  amount  of  stress  corrosion 
cracking  of  steam  generator  U-tubes; 
therefore,  reduces  the  propensity  for 
primary  to  secondary  leaks  due  to 
cracking  of  steam  generator  U-tubes. 
Additionally,  the  proposed  RTP  program 
is  expected  to  inciease  the  life  of  the 
Unit  1  steam  generators  significantly. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The  staff 
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concludes  that  the  safety  consideration 
associated  with  operation  at  the 
proposed  reduced  temperatures  and 
pressures  would  not  adversely  a^ect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  or 
consequences  of  any  accident 
previously  analyzed.  No  changes  are 
being  made  in  the  types  or  amounts  of 
any  radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  systems  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plan  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  April  19, 1989  (54  FR 
15851).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  AcUoa 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  but  would  result  in  reduced 
operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
Donald  C.  Cook  Nuclear  Plant.  Units  1 
and  2,  dated  August  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons  with 
exception  to  clarify  certain  portions  of 
ttie  licensee's  proposal. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 


statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  14.  as 
supplemented  by  letter  dated  December 
30, 1988,  and  June  5, 1989.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC.  and 
at  the  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street  St 
Joseph,  Michigan  490B5. 

Dated  at  Rockville,  Maryland  this  6th  day 
of  )une. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  A.  YandeU. 
Acting  Director.  Project  Directorate  Ill-t 
Division  of  Reactor  Projects — IM,  FV.VBr 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  89-13875  Filed  6-6-89;  8:45  am] 
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[Docket  No.  50-302] 

Rorlda  Power  Corp^  et  aL;  Exemption 

I. 

Florida  Power  Corporation,  et  aL 
(FPC,  the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  DPR-72. 
which  authorizes  operation  of  Crystal 
River  Unit  3  (CR-3.  the  facUity)  at  a 
steady-state  power  levels  not  in  excess 
of  2544  megawatts  thermal.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  the  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

The  facility  is  a  pressurized  water 
reactor  (PWR)  located  at  the  licensee's 
site  in  Citrus  County,  Florida. 

II. 

10  CFR  Part  sa  Appendix  A,  General 
Design  Criterion-4  (GDC-4)  requires 
that  structures,  systems,  and 
components  important  to  safety  be 
designed  to  accommodate  the  effects  of 
postulated  accidents.  The  structures, 
systems  and  components  are  required  to 
be  appropriately  protected  against 
dynamic  effects,  including  missiles,  pipe 
whipping,  and  discharging  fluids  that 
may  result  from  equipment  failures.  At 
the  time  of  licensing  CR-^,  the  criteria 
employed  by  the  licensee  to  analyze  the 
effects  of  high  energy  line  breaks 
(HELB)  outside  containment  were 
consistent  with  the  staffs  position  as 
contained  in  the  AEC  letter  dated 


December  22, 1972  from  A.  Giambusso. 
However,  the  licensee  reported  recently 
that  modifications  involving  safety- 
related  equipment  outside  containment 
installed  since  that  time  were  made 
without  adequate  consideration  of  HELB 
criteria. 

III. 

The  licensee  promptly  embarked  on  a 
comprehensive  program  to  identify  all 
break  locations  and  safety-related 
systems  and  equipment  which  must 
function  to  mitigate  the  effects  of  HELB 
events  to  ensure  safe  shutdown  of  the 
plant  and  to  protect  such  equipment  as 
necessary.  FPC  also  performed  an 
evaluation  to  show  that  continued 
operation  of  the  facility  while  the 
identified  deficiencies  are  being 
corrected  does  not  constitute  a  threat  to 
the  health  and  safety  of  the  public.  The 
facility  has  been  shut  down  for 
unrelated  reasons  during  much  of  the 
time  since  identification  of  the  HELB 
problem. 

By  letter  dated  December  16. 1988.  as 
supplemented  by  letter  dated  May  24, 
1989,  the  licensee  requested  a  temporary 
exemption  from  the  requirements  of 
GDC--4  with  respect  to  consideration  of 
the  environmental  and  dynamic  effects 
of  HELB.  The  licensee  requested  that  the 
exemption  remain  in  effect  until  all 
actions,  including  hardware 
modifications,  have  been  completed. 
Because  FPC's  program  may  include 
areas  accessible  only  during  shutdown, 
this  was  originally  expected  to  occur  no 
later  than  restart  from  Refuel  6,  then 
scheduled  during  the  fall  of  1991.  The 
stafi  considered  this  proposed 
exemption  period  to  be  excessive,  and 
continued  discussions  with  the  licensee 
indicated  that  elements  of  its  proposed 
schedule  could  be  completed  earlier.  In 
its  letter  of  May  24. 1989.  the  licensee 
stated  that  completion  in  1990  is 
anticipated.  The  first  major  schedule 
milestone,  submittal  of  revised  licensing 
and  design  basis  criteria,  was  completed 
on  March  31. 1989.  on  schedule.  In 
addition,  refueling  outages  have  been 
delayed  6  months,  so  that  the  next 
fuehng  outages  will  start  approximately 
March  1990  (Refuel  7)  and  March  1992 
(Refuel  8).  rather  than  September  1989 
and  September  1991.  as  previously 
anticipated.  The  licensee  has  committed 
to  review  the  program  and  schedules  to 
determine  what  portion  of  the  high 
energy  piping  can  be  protected  during 
near-term  plant  operation  in  order  to 
maximize  full  protection  of  safety 
systems  at  the  earliest  possible  time.  It 
is  believed  that  actions  to  protect  most 
if  not  all,  systems  important  to  safety 
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against  the  effects  of  HELB  can  be 
completed  by  the  end  of  Refuel  7. 

There  is  reasonable  assurance  that 
the  proposed  exemption  will  present  no 
undue  risk  to  public  health  and  safety 
because: 

—The  likelihood  of  a  HELB  not 
previously  analyzed  and  protected 
against  in  an  area  which  could  affect 
redundant  safety  systems  required  to 
mitigate  that  break  is  low.  The  licensee 
has  reviewed  the  piping  system  stress 
analyses  and  has  determined  that  the 
postulated  terminal  end  break  locations 
are  not  highly  stressed  and  that  breaks 
at  these  locations  are  low  probability 
events.  In  addition,  the  contribution  of 
seismic  loads  to  the  potential  for  HELBs 
appears  to  be  overstated  because  of  the 
location  of  the  facility  in  a  seismically 
inactive  area.  Further,  although  new 
components  (primarily  potential  targets) 
have  been  added,  they  are  generally  in 
areas  where  other  principal  safety 
system  components  are  located  which 
were  analyzed  as  targets  during  original 
plant  licensing,  and  therefore  many 
potential  HELB  interactions  with  th« 
new  components  are  likely  to  have  been 
adequately  treated  by  features  of  the 
original  design.  With  regard  to  the  main 
feedwater  system,  the  licensee's 
program  in  response  to  Bulletin  87-01, 
Thinning  of  Pipe  Walls  in  Nuclear  Power 
Plants,  reduces  the  probability  of  an 
HELB  in  this  system.  Also,  the  auxiliary 
steam  line  in  the  Auxiliary  Building  has 
been  closed  until  permanent  resolution 
of  the  HELB  problem,  leaving  relatively 
few  potential  break  locations  in  the 
Auxiliary  Building. 

— Due  to  imposition  of  other  criteria, 
such  as  electrical  separation  and  10  CFR 
Part  50,  Appendix  R,  Fire  Protection, 
there  is  a  reduced  likelihood  that  one 
HELB  can  cause  loss  of  safety  function 
by  impacting  multiple  trains  of  safety 
equipment.  Additional  conHdence  in  the 
survivability  of  equipment  required  for 
reactor  coolant  system  inventory  control 
and  the  ability  to  shut  down  safety 
exists  due  to  the  previously  postulated 
loss  of  the  makeup  function  in  each  of  11 
fire  zones  used  during  the  10  CFR  Part 
50.  Appendix  R  review.  Safe  shutdown 
was  demonstrated  in  each  case,  and 
since  the  effects  of  pipe  breaks  are  more 
localized  than  those  caused  by  a  fire, 
the  Appendix  R  analyses  probably 
bound  the  HELB  accident.  The  licensee 
also  concluded  that  none  of  the 
identified  breaks  would  prevent  the 
makeup  system  from  performing  its 
Inventory  control  function.  Decay  heat 
can  be  removed  using  either  the 
emergency  feedwater  (EFW)  system  or 
high  pressure  injection  (HPI)  system. 
FPC  has  determined  that  no  HELB  event 
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in  the  Intermediate  Building  can  affect 
HPI.  and  that  no  HELB  in  the  Auxiliary 
Building  will  affect  EFW.  Therefore,  in 
the  unlikely  event  of  an  HELB,  removal 
of  decay  heat  could  be  accomplished. 
Additionally,  since  most  plant 
modifications  adding  HELB  targets  were 
associated  with  the  addition  of 
automatic  capability,  the  original 
manual  capability  to  initiate  safety 
functions  should,  in  general,  remain 
protected  against  an  HELB.  Finally, 
plant  procedures  and  operator  training 
regarding  identification  of  leaks  and 
compensatory  measures  in  the  event  of 
an  HEI^  will  help  in  avoiding  HELBs 
and  if  one  should  occur,  in  mitigating  its 
effects. 

This  case  involves  special 
circumstances  as  set  forth  in  10  CFR 
60.12(a){v).  This  exemption  "would 
provide  only  temporary  relief  from  the 
applicable  regulations"  {GDC-4).  The 
exemption  is  requested  for  a  specific 
time  period,  after  which  the  facility 
would  be  in  conformance  with  the 
requirements  of  GDC-4.  Therefore,  the 
proposed  exemption  would  provide  only 
temporary  relief  until  the  license  can 
permanently  resolve  identified 
deficiencies. 

Since  identification  of  the  problem  to 
the  NRC,  FPC  has  made  good  faith 
efforts  to  assure  complete  and  expedited 
conformance  to  GDC-4.  The  licensee 
mounted  a  significant  effort  to  identify 
all  possible  HELB  targets.  A  complete 
program  was  defined  to  resolve  the 
problem  and  the  first  important 
milestone  has  been  completed.  This 
action,  preparation  of  pipe  rupture 
analysis  criteria,  represents  a  significant 
effort  to  define  HELB  criteria  to  improve 
plant  safety  and  reduce  personnel 
exposure.  The  commitment  to  early 
protection  of  the  maximum  amount  of 
safety  equipment,  as  discussed  above,  is 
further  evidence  of  FPC's  good  faith 
efforts. 

IV 

Based  on  the  above,  and  on  review  of 
the  licensee's  submittals  to  date,  the 
NRC  staff  concludes  that:  (1)  The 
probability  of  an  HELB  which  could 
affect  public  health  and  safety  is  low. 
and  (2)  in  the  event  of  an  HELB,  it  is 
likely  that  no  loss  of  safety  function 
would  occur  and  that  the  facility  could 
be  safely  shut  down.  Therefore,  the  NRC 
staff  finds  the  proposed  exemption  (with 
revised  expiration  date)  from  certain 
requirements  of  GDC-4  to  Appendix  A 
of  10  CFR  Part  50  to  be  acceptable. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 


consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(v).  are 
present  justifying  the  exemption,  namely 
that  the  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  that  FPC  has  made  good 
faith  effort  to  comply  with  the 
regulation. 

Therefore,  the  Commission  hereby 
approves  the  following  exemption:  The 
facility  may  operate  without  conforming 
to  the  requirements  of  GDC-4  with 
respect  to  the  environmental  and 
dynamic  effects  of  HELB.  This 
exemption  shall  expire  by  the  end  of 
Refuel  7,  currently  scheduled  to  begin  in 
March  1990. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (June  5, 1989,  54  FR 
24057). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  dated 
December  16, 1988  and  its  submittal 
dated  March  31, 1989,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.,  Washington,  DC  and 
at  the  Crystal  River  Public  Library,  668 
NW.  First  Avenue,  Crystal  River,  Florida 
32629. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockviiie.  Maryland  this  5th  day 
of  June  1989. 
[FR  Doc.  89-13721  Filed  6-»-69;  8:45  am) 
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(Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2; 
Denial  of  Request  for  Amendment  to 
Facility  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied,  in  part,  a  request  by  the  Indiana 
Michigan  Power  Company  for  an 
amendment  to  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74, 
issued  to  the  Indiana  Michigan  Power 
Company  (the  licensee),  for  the 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant.  Units  1  and  2  (the  facilities), 
located  in  Berrien  County,  Michigan. 

The  proposed  amendments  would 
provide  upgraded  Technical 
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Specifications  (TSs)  to  promote  diesel 
generator  reliability  as  a  result  of 
Generic  Letter  84-15.  Additionally, 
changes  in  the  AC  and  DC  distribution 
systems  are  to  provide  standardization 
between  Unit  1  and  2.  The  licensee's 
application  for  the  amendments  was 
dated  January  16, 1987,  and 
supplemented  on  June  25.  September  28, 
and  November  25, 1987,  October  31, 
1988,  and  January  24.  March  23.  and 
April  6. 1989.  Notice  of  consideration  of 
issuance  of  these  amendments  was 
published  in  the  Federal  Register  on 
February  26. 1987  (52  FR  5857),  July  29. 
1987  (52  FR  28380).  and  December  30. 
1987  (52  FR  49227). 

The  proposed  amendments,  in  part, 
would  delete  several  Technical 
Specifications  (TSs)  which  determine 
the  operability  of  the  emergency  load 
sequencing  and  timing  circuits  and 
provide  detection  of  diesel  generator 
interdependence  in  TSs  4.8.1.1.2.C.2  (Unit 
2).  4.8.1.1.2.b.6  (Unit  1).  and  4.8.1.1.2.d 
(Unit  2).  respectively.  The  Commission 
has  determined  that  inclusion  of  these 
TSs  is  necessary  to  provide  assurance  of 
the  availability  of  the  safety  functions 
provided  by  the  diesel  generators  and. 
therefore,  shall  not  be  deleted.  Another 
proposed  change  to  the  TSs  denied  was 
the  increase  in  time  from  72  hours  to  168 
hours  for  restoration  of  an  inoperable 
diesel  generator. 

All  other  provisions  of  the  amendment 
request  have  been  approved  by 
Amendment  Nos.  125  and  112  dated 
May  31. 1989.  Notice  of  Issuance  of 
Amendment  Nos.  125  and  112  will  be 
published  in  the  Commission's  biweekly 
Federal  Register  notice. 

Indiana  Michigan  Power  Company 
was  notified  of  the  Commission's  denial 
of  the  proposed  TSs  changes  by  letter 
dated  May  31, 1989. 

By  June  30, 1989.  the  licensee  may 
request  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Gerald  Charnoff,  Esq..  Shaw. 
Pittman,  Potts  and  Trowbridge.  2300  N 
Street.  NW..  Washington.  DC  20037, 
attorney  for  the  licensee. 


For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  January  16, 1987,  and 
supplemented  on  June  25,  September  28, 
and  November  25, 1987.  October  31, 1988 
and  January  24,  March  23,  and  April  6, 
1989,  and  (2)  the  Commission's  letter  to 
Indiana  Michigan  Power  Company 
dated  May  31, 1989,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085.  A  copy  of  item 
(2)  may  be  obtained  upon  written 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects — III.  IV,  V  and 
Special  Projects. 

Dated  at  Rockviiie.  Mar>'land,  tliis  Slst  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  A.  Yandell, 

Acting  Director.  Project  Directorate  lll-l. 
Division  of  Reactor  Projects — ///.  IV,  V,  and 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 

|F1l  Doc.  89-13720  Filed  6-6-89;  8:45  am] 
BtLUMG  CODE  7S90-01-M 


(Docket  No.  50-112] 

University  of  Oklahoma  (AGN  211P 
Nuclear  Reactor);  Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts 

By  application  dated  October  24. 1988. 
as  supplemented,  the  University  of 
Oklahoma  (licensee)  requested 
authorization  to  dismantle  the  AGN 
211P  Nuclear  Reactor.  Facility  License 
No.  R-53,  located  in  Norman,  Oklahoma, 
and  to  dispose  of  the  component  parts, 
in  accordance  with  the  plan  submitted 
as  part  of  the  application.  A  "Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts,  and 
Terminating  Facility  License"  was 
published  in  the  Federal  Register  on 
December  13. 1988  (53  FR  50144).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

The  Nuclear  Regulatory  Commission 
(the  Commission)  has  reviewed  the 
application  in  accordance  with  the 
provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that  the 
dismantling  and  disposal  of  component 
parts  in  accordance  with  the  licensee's 
dismantling  plan  will  be  in  accordance 
with  the  regulations  in  10  CFR  Chapter  I, 
and  will  not  be  inimical  to  the  common 


defense  and  security  or  to  the  health 
and  safety  of  the  public.  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  dated  May  26. 
1989.  for  the  proposed  action.  Based  on 
that  Assessment,  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared. 

Accordingly,  the  licensee  is  hereby 
ordered  to  dismantle  the  reactor  facility 
and  dispose  of  the  component  parts  in 
accordance  with  its  dismantling  plan 
and  the  Commission's  rules  and 
regulations. 

After  completion  of  the  dismantling 
and  disposal,  the  licensee  will  submit  a 
report  on  the  radiation  8ur\ey  it  will 
perform  to  confirm  that  radiation  and 
"surface  contamination  levels  in  the 
facility  area  satisfy  the  values  specified 
in  the  dismantling  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
License  No.  R-53. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  licensee's 
application  for  authorization  to 
dismantle  the  facility  and  dispose  of 
component  parts,  dated  October  25. 
1988,  as  supplemented.  (2)  the 
Commission's  related  Safety  Evaluation: 
and  (3)  the  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC.  Copies  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatorj'  Commission.  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects — III  IV,  V  and 
Special  Projects. 

Dated  at  Rockviiie.  Maryland,  ttiis  Sih  day 
of  June  1969. 

For  ttie  Nuclear  Regulatory  Commission. 
Lester  S.  Rubensiein, 

Acting  Director.  Division  of  Reactor 
Projects— III,  IV,  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  89-13722  Filed  6-6-89:  8:45  am| 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Matching 
Program— Postal  Sorvice/State  of 
Alabama  Department  of  Human 
Reaourcea 

AOINCV:  Postal  Service. 

ACTION:  Notice  of  Computer  Matching 

Program— U.S.  Postal  Service/State  of 

Alabama  Department  of  Human 

Resources. 

tUMMAllv:  The  Postal  Service  plans  to 
participate  as  the  matching  agency  in  a 
computer  matching  program  (1)  to 
identify  any  postal  employees  who  are 
receiving  benefits  to  which  they  are  not 
entitled  under  the  public  assistance  or 
child  support  programs  administered  by 
the  State  of  Alabama,  (2]  to  identify  any 
postal  employees  who  owe  delinquent 
debts  to  the  State  of  Alabama,  primarily 
as  a  result  of  being  a  former  recipient  of 
the  food  stamp  public  assistance 
programs,  and  (3)  to  identify  any  postal 
employees  who  owe  child  support 
obligations.  This  match  will  compare  the 
Postal  Service's  Payroll  System  File  with 
the  State  of  Alabama's  Tiles  of  (a)  Aid  to 
Dependent  Children  (ADC)  benefit 
recipients,  (b)  child  support  obligees, 
and  (c)  delinquent  debtors. 

OATE  The  match  is  expected  to  begin  in 
July  1989. 

AOOMMt:  Send  any  comments  to  USPS 
Records  Officer,  U.S.  Postal  Service,  475 
L'Enfant  Plaza.  SW.  Room  1067a 
Washington.  DC  20280-5010.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday  at  this  address. 
TOn  mfiTNtR  mnmumoH  contact. 
Barbara  Fuller.  Records  Office,  (202) 
268-5161. 

•UPM^MENTARV  infohmation:  The 
USPS  has  agreed  to  assist  the  Office  of 
Fraud/Abuse  and  Overpayments,  State 
of  Alabama  Department  of  Human 
Resources  (AL-DHR),  in  its  efforts  to 
identify  current  postal  employees  who 
owe  child  support  obligations:  are 
receiving  public  assistance  benefits 
through  the  State  of  Alabama  to  which 
they  are  not  entitled;  or  owe  monies  to 
the  State  of  Alabama,  primarily  as 
former  recipients  of  the  above  listed 
benefit  programs.  The  AL-DHR  has 
investigatory  responsibility  for  these 
public  assistance  programs  which  are 
administered  by  the  State  of  Alabama. 
Set  forth  below  is  the  information 
required  by  paragraph  5.f.|l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656. 


May  19. 1982).  A  copy  of  this  notice  has 
been  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
to  the  Office  of  Management  and 
Budget. 

Report  of  a  Matching  Program:  U.S. 
Postal  Service  (USPS)  and  State  of 
Alabanu  Department  of  Human 
Resources  (AL-OHS). 

a.  Authority:  39  U.S  C.  404. 

b.  Program  Description:  Under  the 
planned  program,  the  AL^DHS  will 
submit  to  the  USPS  a  computer  tape  of 
the  names  and  social  security  account 
numbers  (SSANs)  from  AL-DHS'  files  of 
(1)  Aid  to  Dependent  Children  (ADC) 
benefit  recipients,  (2)  child  support 
obligees,  and  (3)  delinquent  debtors, 
primarily  former  recipients  of  the  food 
stamp  public  assistance  programs.  The 
USPS  will  match  that  tape  against  its 
payroll  system  file  (USPS  050.020. 
Finance  Records— Payroll  System).  The 
purpose  of  this  match  is  to  identify  any 
postal  employees  who  are  receiving 
benefits  to  which  they  are  not  entitled 
under  these  public  assistance  programs, 
to  identify  any  postal  employees  who 
owe  delinquent  debts  to  the  State  of 
Alabama  and  Federal  Government 
under  programs  administered  by  the 
State  of  Alabama,  and  to  identify  any 
postal  employees  who  have  failed  to 
fulfill  child  support  obligations  so  that 
those  obligations  may  be  enforced. 
USPS  will  disclose  to  the  Office  of 
Fraud/Abuse  &  Overpayments  of  the 
AL-DHS  the  following  information 
about  any  resultant  "hits":  Name.  SSAN. 
date  of  birth,  home  address,  facility 
where  employed,  and  gross  wage 
information. 

The  validity  of  "matched"  employee/ 
benefit  or  obligee  information  will  be 
verified  by  the  AL-DHS.  Subsequent 
actions  concerning  benefit  program 
recipients  may  include  the  reduction, 
suspension,  or  termination  of  benefit 
payments;  to  collection  of  oustanding 
debts  owed  for  past  benefit 
overpayments;  and  other  appropriate 
action  against  those  employees 
fraudulently  receiving  benefits,  but  only 
after  the  individual  has  been  afforded 
due  process.  Subsequent  actions  to 
collect  outstanding  debts  owed  by  those 
employees  for  delinquent  child  support 
obligations  may  include  enforcement  of 
standing  court  orders,  service  of  legal 
process  when  a  court  order  has  not  been 
issued,  or  other  appropriate  action. 
Where  there  are  reasonable  grounds  to 
believe  there  has  been  a  violation  of 
criminal  law,  the  matter  may  be  referred 
for  Federal  or  Stale  prosecution.  Further, 
the  USPS  Inspection  Service  may 


participate  in  the  investigation  of  hits  as 
a  result  of  this  matching  program  and 
establish  investigative  case  files  within 
the  parameters  of  Privacy  Act  system 
USPS  080.010,  Inspection  Requirements 
Invesligafive  File  System  (last  publishptl 
in  48  FR  10975  of  March  15, 1963). 
Disclosure  of  this  information  is 
authorized  by  routine  use  Nos.  28  and 
No.  32  in  USPS  050.020,  Finance 
Records — Payroll  System,  most  recently 
published  in  53  FR  25025  of  July  1, 1988. 

c.  Period  of  the  Match:  The  matching 
program  will  be  on  a  one-time  basis  and 
is  expected  to  begin  in  July  1989  and  end 
no  later  than  January  1991. 

d.  Security:  The  USPS  personnel  who 
perform  the  match  will  (1)  have  the  only 
USPS  access  to  the  AL-DHR  computer 
tape,  (2)  use  it  for  the  sole  purpose  of  the 
match  as  officially  stated  and  for  no 
other  purpose,  and  (3)  safeguard  it  from 
unauthorized  access.  Likewise,  the 
postal  employee  information  disclosed 
to  the  AL-DHR  will  be  used  by 
authorized  AL-DHR  personnel  only  for 
the  purpose  of  the  match  and  for  no 
other  purpose  and  will  be  safeguarded 
from  unauthorized  access.  All 
information  exchanged  as  a  result  of  this 
matching  program  will  be  maintained  in 
locked  file  areas  when  not  in  use. 

e.  Disposition  of  Records:  The  USPS 
will  neither  retain  nor  copy  the  tape 
provided  by  AL-DHR  and  must  return  it 
upon  completion  of  the  match.  All 
information  compiled  as  a  result  of  this 
matching  effort  must  be  destroyed  as 
soon  as  the  determination  is  made  that 
no  fraud  or  irregularity  has  occurred. 

f.  Further  Comments:  No  bestowed 
rights,  privileges,  or  benefits  will  be 
terminated  solely  on  the  basis  of  a  "hit" 
or  the  records  provided  by  the  USPS  in 
connection  with  this  program. 

Fred  Eggleslon. 

Assisfant  (Jtfiieral  Counsel.  Legislative 
Division. 

|KR  Doc.  89-13640  Fiied  6-8-8?»:  8:4.5  am| 

BIUJNO  CODE  7710-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

l34-26t86;  DTC-S9-09I 

Depository  Trust  Company;  Filing  of 
Proposed  Rule  Change  Relating  to 
Establishing  an  Interface  with  NSCC's 
Fund/SERV  Service 

|une  2. 1389. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  25. 1989.  the  Depository 
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Trust  Company  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filmg  herewith  a  proposed 
rule  change  providing  for  an  interface 
with  National  Securities  Clearing 
Corporation's  ("NSCC")  Mutual  Fund 
Settlement,  Entry  and  Registration 
Verification  (Fund/SERV)  service. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  for  the  proposed  rule 
change  is  to  provide  DTC  Participants 
who  are  not  direct  members  of  NSCC 
with  access  to  NSCC's  Fund/SERV 
service. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  increase 
efficiency  in  trade  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  proposed  plans  to  expand  mutual 
funds  services  for  its  Participants  in  a 


memorandum  issued  March  13, 1989,  to 
Participants,  mutual  funds,  and  mutual 
funds  processing  agents.  The 
memorandum  followed  discussion 
papers  on  the  subject  issued  by  DTC  in 
April  and  September  1988.  Since  that 
time,  a  user  advisory  committee — 
formed  to  assist  DTC  in  developing 
interfaces  with  NSCC's  Fund/SERV  and 
Networking  services — has  closely 
examined  DTC's  proposal.  Committee 
members  include  representatives  from 
DTC  its  bank  and  broker  Participants, 
NSCC,  Bank  Depository  User  Group, 
New  York  Clearing  House  Association. 
Investment  Company  Institute,  and  load 
and  non-load  mutual  funds. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withhei'  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regidatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-DTC-89-9  and  should  be  submitted 


by  June  30, 1989.  For  the  Commission,  bv 
the  Division  of  Market  Regulation 
pursuant  to  delegated  authority, 
lonathan  G.  Katz. 

Secretary. 

(PR  Doc.  89-13751  Filed  6-ft-«9;  8:45  am) 

MLUNG  CODE  MIO-OI-M 


(Release  No.  34-26887;  File  Na  SR- 
MSE-89-2] 

Self-Regulatof7  Organizations; 
Midwest  Stock  Exchange,  Inc.;  Filing  of 
Proposed  Rule  Change  To  Establish  a 
Secondary  Trading  Session  for  ttie 
Execution  of  Transactions  in 
Portfolios  of  Securities 

Pursuant  to  section  19(b)(1).  15  U.S.C. 
78s(b)(l).  of  the  Securities  Exchange  Act 
of  1934  ( "Act")  and  Rule  19b-4 
thereunder,  17  CFR  240.19b-4,  notice  is 
hereby  given  that  on  April  28. 1989.  the 
Midwest  Stock  Exchange.  Inc. 
("Midwest"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I,  II  and  111  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.'  Amendment 
No.  1,  submitted  by  the  Midwest  on  May 
31, 1989,  deletes  changes  to  Article  XX. 
Rule  12  and  Article  XXI.  Rules  2.  3.  4,  8. 
9, 12  and  13  as  proposed  in  the 
Exchange's  original  filing  submitted  on 
April  28, 1989.  Amendment  No.  1  also 
adds  an  interpretation,  to  be  set  forth  in 
Article  VIIL  Rule  9  of  the  Midwest's 
Rules,  that  clarifies  the  application  of 
the  Exchange's  off-board  trading 
restrictions  to  member  transactions  in 
securities  listed  or  admitted  to  unlisted 
trading  privileges  on  the  Exchange. 


'  Conrurreni  wilh  its  Apnl  28. 1989  filing. 
Midwi'st  filed  with  the  Commission's  llivision  ol 
Market  Regnliition  ("'UiviMOn")  a  proposed 
transaction  reporting  plan  pursuant  to  Commission 
Rules  11A3-1  and  l<M>-4. 17  CFR  24U.nAa-l. 
240.19t>-«.  Additionally.  Midwest  has  stated  that  it 
intends  to  submit  an  application  to  the  Dix-ision  for 
the  granting  of  unlisted  trading  privileges  pursuant 
to  section  12(f)  of  the  Act.  IS  U.S.C  781(f)  Scf  letter 
from  I  Craig  Long.  Vice  President  and  General 
Counsel.  Midwest  Stock  E.vchange  to  Richard  G. 
Ketchum.  Diretlor.  Division  of  Market  Regulation. 
Securities  and  F.xchange  Commission,  dated  April 
27.  1989 

Also  concurrent  with  its  April  28. 1989  filing. 
Midwest  filed  a  separate  request  with  the  Division 
seeking  alternatively  either  no-action  reliefer  an 
exemption  under  Commission  Rule  10a-1. 17  CFR 
240.10M-1.  the  so-called  "short  sale  rule".  See  letter 
from  |.  Craig  Long.  Vice  President  and  General 
Counsel.  Midwest  Stock  Exchange  to  Richard  G. 
Ketchum.  Director.  Division  of  Market  Regulntion. 
Securities  and  Exchange  Commission,  dated 
April  27.  1989 
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where  the  member  acts  as  principal  or 
agent  on  any  organized  exchange  in  any 
foreign  country,  or  over-the-counter  in 
any  foreign  country,  outside  of  the 
trading  hours  of  the  Exchange's  Primary 
Trading  Session.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Midwest  is  proposing  to  establish  a 
Secondary  Trading  Session  to  be 
conducted  from  3:30  p.m.  to  5:00  p.m.. 
Central  Time,  for  the  purpose  of 
permitting  the  execution  of  transactions 
in  portfolios  of  securities.  The  rules 
governing  the  Secondary  Trading 
Session  are  set  forth  in  a  new  Article 
XXXV  cf  Midwest's  Bylaws.  However, 
conforming  and  other  technical  changes 
are  made  in  Midwest's  existing  rules. 

The  Secondary  Trading  Session  is 
limited  to  transactions  in  "Portfolios"  of 
"Eligible  Securities,"  as  those  terms  are 
defined  in  Article  XXXV,  Rule  2.  All 
Portfolio  transactions  will  be  executed 
through  the  System  maintained  by 
Midwest.  The  Midwest  floor  will  not  be 
open  during  the  Secondary  Trading 
Session. 

Members  may  enter  unmatched  bids 
or  offers  in  accordance  with  Article 
XXXV,  Rule  6  or  matched  bids  and 
offers  in  accordance  with  Article  XXXV, 
Rule  7.  When  matched  orders  are 
entered,  the  System  will  first  search  all 
open  orders  to  determine  whether  there 
is  an  order  in  the  System  for  the  same 
Portfolio  at  the  same  or  a  better  place.  If 
there  is  such  a  quotation,  the  cross  will 
not  be  permitted  and  a  message  to  that 
effect  will  be  sent  to  the  member 
attempting  to  effect  the  transaction.  If 
there  is  no  better  quotation,  the  matched 
bid  and  offer  will  be  executed,  provided 
the  transaction  price  is  within  the 
applicable  pricing  parameters,  as 
prescribed  in  Article  XXXV,  Rule  9. 

Pursuant  to  Article  XXXV,  Rale  4, 
only  orders  for  Portfolios  may  be 
executed  during  the  Secondary  Trading 
Session.  No  other  orders  for  the 
purchase  or  sale  of  securities  will  be 
accepted  for  execution.  Further,  the  rule 
provides  that  any  orders  for  the 
purchase  or  sale  of  securities  entered  in 
the  Primary  Trading  Session  that  remain 
open  at  the  close  will  be  held  open  for 
execution  during  the  next  Primary 
Trading  Session.  Thus,  there  will  be  no 
interaction  between  individual 
securities  orders  left  open  on  Midwest 
during  its  Primary  Trading  Session  and 
Portfolio  executions  during  the 
Si'condarv  Trading  Session. 


U.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of,  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regualtory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (Bl.  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Rpgulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  rules  Midwest  is  proposing  would 
implement  a  Secondary  Trading  Session 
lo  be  conducted  from  3:30  p.m.  to  5:00 
p.m..  Central  Time.  The  Secondary 
Trading  Session  will  permit  the  efficient 
execution  of  transactions  in  portfolios  of 
securities  subject  to  the  regulatory 
oversight  of  Midwest  and  the  Securities 
and  Exchange  Commission. 

The  Secondary  Trade  Session  is 
designed  to  address  some  of  the  eiTects 
of  New  York  Stock  Exchange  ("NYSE") 
Rule  390,  which  generally  prohibits  an 
NYSE  member,  or  any  broker  or  dealer 
affiliated  with  an  NYSE  member,  from 
effecting  any  transaction  in  an  N'YSE 
listed  security  as  a  principal  in  the  over- 
the-counter  market  or  from  acting  as 
agent  for  both  parties  in  an  over-the- 
counter  transaction.  Because  these 
prohibitions  are  not  applicable  with 
respect  to  transactions  effected  in  any 
foreign  country  outside  of  NYSE  trading 
hours,  many  brokers  for  large 
institutional  investors  in  portfolios  of 
securities  that  desire  to  execute 
transactions  based  on  the  closing  prices 
of  securities  on  'he  NYSE  effect  such 
transactions  off-shore,  usually  in 
London. 

This  procedure  is  unsatisfactory  from 
several  viewpoints.  First,  these 
transactions  take  place  without  the 
benefit  of  SEC  or  exchange  oversight 
and  without  the  regulatory  protections 
afforded  participants  in  U.S.  security 
markets.  In  addition,  such  transactions 
are  not  reported  to  the  public  or  even  to 
the  SEC.  Thus,  issuers,  the  investing 
public  and  the  regulatory  agencies 
responsible  for  the  oversight  of  the 
markets  are  deprived  of  important 
information  regarding  trading  activity  in 
various  securities. 

The  Secondary  Trading  Session  will 
permit  broker-dealers  to  rapidly  execute 
transactions  in  portfolios  through  an 


automated  Portfolio  Trading  System 
("System")  maintained  by  Midwest  and 
will  require  disclosure  to  the  public  of 
necessary  trade  information.  In  addition. 
Midwest  will  maintain  a  complete  audit 
trail  of  all  transactions  effectuated  in 
the  The  Secondary  Trading  Session, 
permitting  the  SEC,  Midwest  and  oth«>r 
regulators  for  the  first  time  to 
understand  and  monitor  the  after-hours 
institutional  market. 

As  discussed  above,  there  will  be  no 
interaction  between  individual 
securities  offers  left  open  on  Midwest 
during  the  Primary  Trading  Session  and 
Portfolio  executions  during  the 
Secondary  Trading  Session.  This  aspert 
of  the  System  is  a  necessary 
consequence  of  the  limited  trading 
environment  being  supported  during  the 
Secondary  Trading  Session.  The  System 
Is  not  designed  or  intended  to  be  an 
after-hours  automated  execution  system 
for  individual  securities  and  small 
groups  of  securities.  At  the  present  time. 
Midwest  is  not  prepared  to  advocate  an 
entirely  electronic  trading  mechanism 
for  these  types  of  orders,  which  can 
benefit  from  open  outcry  or  widespreixi 
dissemination  of  firm  quotations 
reflecting  buying  and  selling  interest. 

Integration  of  orders  from  the  Prim.jry 
Trading  Session  into  the  Secondary 
Trading  Session  would  also  require 
fundamental  changes  in  the  way  open 
limit  orders  are  handled.  Brokers  which 
do  not  want  their  customers*  orders  to 
be  executed  after  hours  would  have  lo 
mark  those  orders  of  withdraw  them 
prior  to  the  close  of  the  Primary  Trading 
Session.  Customers  would  be  faced  with 
the  decision  whether  to  obtain  and 
after-hours  execution  or  wait  until  the 
opening  of  the  Primery  Trading  Session 
the  following  day  when  there  could  be 
an  even  greater  price  movement. 

Finally,  the  price  allocation  proi  (>ss 
makes  the  entire  notion  of  order 
interaction  somewhat  specious.  Under 
the  rules,  individual  stock  prici^s  have 
the  potential  to  be  set  arbitrarily  so  long 
as  they  are  within  the  applicable  pricing 
parameters  set  forth  in  Article  XXXV. 
Rule  9.  Therefore,  it  seems  inappropriate 
to  initiate  order  executions  based  on 
that  price.  Similary,  if  individual  stock 
orders  could  interact  with  Portfolios, 
brokers  would  have  the  incentive  to 
change  their  individual  stock  price 
allocation  in  order  to  avoid  this  result. 

For  all  of  the  foregoing  reasons. 
Midwest  believes  that  the 
implementation  of  the  Secondary 
Trading  Session  is  consistent  with  the 
Act.  More  specifically.  Midwest  bt7lieves 
thiit  the  proposed  Secondary  Trading 
Session  is  consistent  with  section  6|h)|.'i) 
of  the  Act  because  it  will  promote  just 
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and  equitable  principles  of  trade:  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processmg  information  with 
respect  lo,  and  facilitating  transactions 
in  securities;  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  protect 
iiivestors  and  the  public  interest. 
Midwest  also  believes  that  the  proposed 
Secondary  Trading  Session  is  generally 
consistent  with  Section  llA  of  the  Act 
because  it  will  facilitate  the 
development  of  a  national  market 
system  and  the  processing  of  securities 
information. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
Proposed  Rule  Change  would  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  other. 

The  Exchange  has  neither  solicited 
nor  received  any  comments  on  the 
Proposed  Rule  Change. 

IIL  Date  of  EffectiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (I) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  the  Proposed 
Rule  Change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  Proposed  Rule  Change 
should  be  disapproved. 

rv.  Solicitation  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  addressing  the 
Proposed  Rule  Change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  Proposed 
Rule  Change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552,  will  be 


available  for  in8pectir>n  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  29. 1989. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  ]une  2, 1989. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  80-13752  Filed  6^6-89;  8:45  am) 
BUMQ  GOOC  aOIO-Ot-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1107] 

Notice  Convening  an  AccountafoiMy 
Review  Board  on  Iha  Murder  of  the 
Chief  of  ttM  Army  DtvMon,  Joint  U.S. 
Military  Assistance  Group,  In  Manila 

Pursuant  to  section  301  of  the 
Omnibus  Diplomatic  and  Antiterrorism 
Act  of  1986  (22  U.S.C.  4831  et  seq.),  I 
have  determined  that  the  April  21, 1969 
murder  in  Manila  of  Col.  James  N.  Rowe, 
USA.  Chief  of  the  Army  Division  of  the 
Joint  U.S.  Military  Assistance  Group  in 
the  Philippines,  involves  loss  of  life 
related  to  a  United  States  Govenunent 
mission  abroad.  Therefore,  I  am 
convening  an  Accountability  Review 
Board,  as  required  by  that  statute,  to 
examine  the  facts  and  circumstances  of 
the  loss  of  Hfe  in  Manila  and  to  report  to 
me  such  findings  and  recommendations 
as  the  Board  deems  appropriate,  in 
keeping  %vith  the  attached  mandate. 

I  have  appointed  Mr.  Kenneth  W.  Dam 
as  Chairperson  of  the  Board.  He  will  be 
assisted  by  Mr.  Jay  P.  Moffat,  Lt.  Gen. 
Philip  C.  Cast,  USAF  (Ret.),  Mr.  John 
Cosenza,  and  Mr.  Gordon  K.  Dibble.  Mr. 
Moffat  will  also  act  as  the  Executive 
Secretary.  The  members  bring  to  their 
deliberations  extensive  experience  and 
distinguished  backgrounds  in 
government  service  and  private  life. 

I  have  asked  the  Board  to  submit  its 
findings  and  recommendations  to  me 
within  sixty  days  of  its  first  meeting, 
unless  the  Chairperson  determines  that 
additional  time  is  needed.  Appropriate 
action  will  be  taken  and  reports 
submitted  to  Congress  on  any 
recommendations  made  by  the  Board. 

Anyone  with  information  related  to 
the  Board's  examination  of  this  incident 
should  contact  the  Board  promptly  on 
647-1800.  The  offices  of  the 


Accountability  Review  Board  are  in 
Room  2426A  of  the  Department  of  State. 

Lawrence  S.  Eaglebufger. 

Acting  Secretary  of  State. 

[PR  Doc.  89-13781  Filed  6-B-»  MS  am) 

BILUNQ  COOC  471»-1»-M 


[PuMcNobcellM; 
No.  177] 


Detonation  of  Authority 


Delegation  of  Auttiority  to  ttta  Deputy 
Secretary  of  State 

By  virtue  of  the  authority  vested  In  me 
as  Secretary  of  State,  including  section  4 
of  the  Act  of  May  26. 1949  (63  Stat.  Ill; 
22  U.S.C.  2658],  I  hereby  delegate  to  the 
Deputy  Secretary  of  State  the  functions 
vested  in  the  Secretary  of  State  by  Title 
III  of  the  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986,  as 
amended  (100  State.  859;  22  U.S.C  4831). 

Unless  otherwise  directed,  the  Deputy 
Secretary  of  State  may  not  redelegate 
this  authority. 

Date:  June  1, 1989. 

)ames  A.  B«ker  in. 
Secretary  of  State. 

[FR  Doc.  89-13782  Filed  6-8-89:  8:45  am) 

BILiJNG  CODE  4710-1(MI 


DEPARTMENT  OF  TRANSPORTATION 

Notice  Of  Applicattons  for  Certificates 
of  PxAMc  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  O  During  ttw  Week 
Ended  June  2,  1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  apphcation,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  46314 

Date  Filed:  May  3a  1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  )une  27. 1989. 

Description:  Application  of  Flagship 
America,  Inc.  d/b/a/  North  American 
Airlines  pursuant  to  Section  401  of  the 
Act  and  Subpart  Q  of  the  Rules  of 
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Practice  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  and  overseas 
scheduled  and  charter  air 
transportation  of  persons,  property 
and  mail:  Between  any  point  in  any 
State  in  the  United  States  or  the 
District  of  Columbia,  or  any  territory 
of  possession  of  the  Untied  States, 
and  any  other  point  in  any  State  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States. 

Docket  Na  46321 

Date  Filed:  June  2, 1989. 

Due  Dale  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  30. 1989. 

Description:  Application  of  Private  Jet 
Expeditions,  Lfic.  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q  of 
the  Economic  Regulations  applies  for 
an  amendment  to  the  certificate  of 
public  convenience  and  necessity 
issued  by  Order  89-4-14  to  provide 
scheduled  and  charter  air 
transportation  services  of  persons, 
property  and  mail  in  interstate  and 
overseas  transportation  between  any 
point  or  points  in  the  United  States,  its 
territories  or  possessions. 

Docket  No.  42997 

Date  Filed:  June  1, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  29, 1989. 

Description:  Amendment  No.  2  to  the 
Application  of  Florida  West  Airlines, 
Inc.  further  amends  paragraph  3  and  4 
of  the  initial  application  and 
Amendment  No.  1  thereto  so  that  they 
read  as  follows: 

3.  Florida  West  holds  certificates 
authorized  in  scheduled  domestic  service 
(Order  84-3-8)  worldwide  charter  authority 
(Order  84-1-10).  and  exemptions  authorizing 
scheduled  service  transportation  of  property 
and  mail  between  Miami  and  many  points  in 
Latin  America  (Orders  88-25  and  89-2-40). 

4.  Florida  West  requests  the  Department  to 
issue  a  certiricate  under  Section  401  of  the 
Act  authorizing  it  to  engage  in  scheduled 
foreign  air  transportation  of  property  and 
mail  between  a  point  or  points  in  the  United 
States,  on  the  one  hand,  and  a  point  or  points 
in  Cosia  Rica.  Honduras.  El  Salvador. 
Panama,  Colombia.  Ecuador,  Chile,  Paraguay. 
Bolivia.  Surinam,  the  Dominican  Republic 
Haiti.  Trinidad  A  Tobago.  Grenada.  Aruba. 
the  Netherlands  Antilles,  Uruguay.  Guyana. 
Barbados,  Belize,  St.  Maarten/St.  Martin, 
Guadeloupe.  Martinique,  the  United  Kingdom 
(property  only),  the  Netherlands.  Belgium, 
Luxembourg,  and  West  Germany,  on  the 
other. 

Phyllis  T.Kaykir. 

Chief.  Documentary  Services  Division. 

(PR  Doc  88-13688  Filed  6-8-89:  8:45  am) 
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Federal  Aviation  Administration 
(Summary  Notice  Na  PE-89-23] 

Petition  for  Exemfttion;  Summary  and 
Dispoeitione 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking,  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFH  Chapter  I), 
dispositions  of  certain  peritions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  puablic's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  l>e  received  on  or 
before:  June  24. 1989. 
AOORCSS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  25728,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  91 5G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtin.  DC,  on  lune  5, 1989. 
Denise  Donohue  HaU. 

Manager,  Program  Management  Staff .  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  25728 

Petitioner:  Trans  World  Airlines.  Inc. 

Regulations  Affected:  14  CFR  Part  121. 
Appendix  H 

Description  of  Relief  Sought  To  allow 
petitioner  to  upgrade  L-1011  fligi^t 
engineers  to  L-1011  seconds  in 


command  in  a  Phase  II  simulator 
without  receiving  any  training  or 
checking  in  the  actual  airplane. 

|FR  Doc  89-13703  Filed  6-8-88;  8:45  am| 
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(Summary  Notice  No.  PE-«»-24I 

Petitions  for  Exemption;  Summary  and 
Dispositions 

agency:  Federal  Administration  (FAA). 
DOT. 

ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  June  29. 1989. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  \  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtin.  DC  on  June  5. 1989. 

Denise  Donohue  Hall, 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Counsel. 
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Petitions  for  Exemption 

Docket  No.:  25195 

Petitioner  Loral  Systems  Group 

Sections  of  the  FAR  Affected:  14  CFR 
45.27(b) 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  4861  that  allows 
petitioner  to  place  the  nationality  and 
registration  marks  (N-numbers)  on  the 
outboard  surface  of  each  propulsion 
duct  (engine  nacelle)  on  its  GZ22 
airship. 

Docket  No.:  25887  '' 

Petitioner.  Empire  Airlines 

Regulations  Affected:  14  CFR  135.111 

Description  of  Relief  Sought  To  allow 
petitioner  to  operate  specially 
equipped  Cessna  208  cargo  aircraft  in 
single-pilot  Category  II  operations. 
The  Cessna  208  is  certificated  for 
single-engine,  single-pilot  operations. 

Docket  No.:  17067 

Petitioner:  MacAvia  International 
Corporation 

Regulations  Affected:  14  CFR  91.27(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4790  that  allows  petitioner  to  conduct 
ferry  fiights  of  its  owned  or  operated 
four-engine  McDonnell  Douglas  DC-6 
aircraft  with  one  engine  inoperative 
when  the  aircraft  is  operated  under 
contract  with  the  U.S.  Forest  Service 
for  forest  fire  control.  Grant,  May  26, 
1989,  Exemption  No.  4790A 

Docket  No.:  Z3771 

Petitioner  Cessna  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
91.213  and  91.31 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4050,  as  amended,  that  allows 
operators  of  Cessna  Citation  Models 
550,  S550,  552,  and  560  to  operate 
these  airplanes  without  a  second-in- 
command  pilot,  subject  to  certain 
conditions  and  limitations.  The 
amendment  to  Exemption  No.  4050,  as 
amended,  would  rescind  several 
conditions.  Grant,  May  19,  1989. 
Exemption  No.  4050E 

Docket  Nos.:  25008  and  25524 
Petitioner  Courtney  Y.  Bennett,  et  al., 

and  John  H.  Baker,  et  al. 
Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioners  to 
continue  to  serve  as  pilots  in  Part  121 
air  carrier  operations  after  reaching 
their  60th  birthday.  DENIAL  May  26, 
1989.  Exemption  No.  5052 

Docket  No.:  25103 

Petitioner:  Air  Wisconsin,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4803  that  allows  petitioner  to  use  on 
its  British  Aerospace,  Fokker,  and 
Short  Brothers,  Ltd.,  aircraft  certain 
engines,  components,  and  spare  parts 
that  have  been  manufactured, 
overhauled,  repaired,  tested,  or 
inspected  by  persons  outside  the 
United  States  who  do  not  hold  U.S. 
airman  certificates.  GRANT,  May  9, 
1989.  Exemption  No.  4803A 

Docket  Nos.:  25125  and  25126 

Petitioner  Executive  Air  Fleet  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.191(a)(4)  and  135.165(a)(1)  and  (5) 
and  (b)(5)  and  (7) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4821  that  allows  petitioner  to  operate 
airplanes  in  extended  overwater 
operations  with  one  long-range 
navigation  system  (LRNS)  and  one 
high-frequency  (HF)  communication 
system  within  certain  named  areas 
subject  to  certain  conditions  and 
limitations.  GRANT,  May  26,  1989, 
Exemption  No.  4821A 

Docket  No.:  25173 

Petitioner  Airlift  International,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378 

Description  of  Relief  Sought/ 
Disposition:  To  extend  exemption  No. 
4798  that  allows  the  original 
equipment  manufacturers  and  foreign 
repair  stations  certificated  by  the  Civil 
Air  Authorities  of  their  respective 
countries  to  perform  maintenance, 
preventive  maintenance,  and 
alterations  outside  the  United  States 
on  engines,  components,  and  spare 
parts  of  the  petitioner's  F-27/FH-227 
aircraft.  GR/INT,  May  9, 1989, 
Exemption  No.  4798A 

Docket  No.:  25749 

Petitioner  SkyDance  Skydiving 

Sections  of  the  FAR  Affected:  14  CFR 
91.15(a)(2)  and  105.43(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  foreign 
nationals  to  participate  in  petitioner's 
parachuting  events  from  March  1, 
1989,  to  February  28, 1991,  without 
having  to  comply  with  parachute 
equipment  and  packing  requirements. 
DENIAL,  May  18,  1989,  Exemption  No. 
5049 

Docket  No.:  25791 

Petitioner:  Braniff,  Inc. 

Sections  of  the  FAR  Affected:  U  CFR 
121.411(a)(1).  (2),  (3),  and  (6); 
121.411(b);  and  121.413(b)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
utilize  certain  highly  qualfied  pilot 
fiight  and  simulator  instructors  from 


Fokker  Aircraft  for  the  purpose  of 
training  petitioner's  initial  cadre  of 
pilots  in  the  Fokker  100  (FlOO)  type 
airplane  in  Amsterdam,  Holland, 
without  holding  appropriate  U.S. 
certificates  and  ratings  and  without 
meeting  all  of  the  applicable  training 
requirements  of  Subpart  N  of  Part  121. 
GRANT,  May  26,  1989,  Exemption  No. 
5053 

Docket  No.:  25807 

Petitioner  Joseph  R.  Hlavach 

Regulations  Affected:  14  CFR 
121.411(a)(6) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
serve  as  a  simulator  flight  engineer 
check  airman  without  holding  a  third 
class  medical  certificate.  DENIAL, 
May  23,  1989,  Exemption  No.  5050 

Docket  No.:  25830 

Petitioner  Metro  Express,  Inc.,  dba 
Eastern  Metro  Express 

Sections  of  the  FAR  Affected:  14  CFR 
135.225(e)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner's 
pilots  to  operate  its  British  Aerospace 
3101  Jestream  (BAe  3101)  aircraft  from 
Myrtle  Beach  Air  Force  Base,  S.C. 
(MBAFB),  using  takeoff  visibility 
minimums,  subject  to  the  approval  of 
the  appropriate  military  authority, 
that  are  less  than  1  mile  and  are  equal 
to  or  greater  than  the  landing  visibility 
minimums  established  for  this  field. 
PARTIAL  GRANT.  May  30.  1989. 
Exemption  No.  5054 

Docket  No.:  25862 

Petitioner  Cessna  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  use 
its  Dealer's  Aircraft  Registration 
Certificates  outside  the  United  Status 
for  demonstrating,  testing,  selling,  and 
marketing  of  its  aircraft.  GRANT.  May 
2.  1989,  Exemption  No.  5042 

[PR  Doc.  89-13704  Filed  6-8-89;  8:45  am| 
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Air  Traffic  Procedures  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  air  traffic  procedures 
advisory  committee  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
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Advisory  Committee  (ATPAC]  will  be 
held  to  review  present  air  tra^c  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures. 

DATiS:  The  meeUiig  tvilt  be  held  from 
Inly  11.  at  9  iMU  through  July  14. 1980. 
at  12  pjB. 

AOOMtSS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration. 
222  W.  7th  Avenue,  Anchorage.  Alaska. 

FOR  PUfrrHm  MPoratM-noN  comtact: 

Mr.  Walter  H.  Mitchell.  Executive 
Director,  ATPAC  Air  Ttaffic  Operations 
Service.  800  Independence  Avenue  SW.. 
Washington.  DC  20591.  telephone  (202) 
287-3725. 

tUfPiMmwmMP/  MMMMNATION:  Pursuant 
to  section  10(a](2l  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  1).  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  July  11,  at  9  a.m.,  throu^  July  14. 
1989.  at  12  pjiL.  at  the  Federal  Aviation 
Adminiatration.  222  W.  7th  Avenue. 
Anchorage.  Alaaka.  The  agenda  for  this 
meeting  is  as  follows:  A  continuation  of 
the  committee's  review  of  present  air 
traffx  control  procedures  and  practices 
for  standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business.  .■■       ■ 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
member*  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
July  7. 1989.  The  next  quarterly  meeting 
of  the  FAA  ATPAC  is  planned  to  be 
held  from  October  23  through  October 
27. 1989.  in  Washington,  DC.  Any 
member  of  the  pubhc  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington.  DC  on  )uae  1. 1960. 
Waher  H.  Mitchett, 

Executive  Director,  Air  Traffic  Procedum 
Advisory  Committee. 
|KR  Doc.  a»-13705  Piled  6-8-00;  8:45  «m| 
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Federal  Highway  Adminietration 

Envlronwntal  Impact  Statement 
Qera,  Payette,  Waehington  and  Adams 
Countiee,IO 


;  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTKMC  Notice  of  intent 

auMMAWY:  The  Federal  Highway 
Administration  is  issuing  thia  notice  to 
advise  the  public  that  an  Environmental 
Impact  Statement  will  be  prepared  for  a 
proposed  highway  project  in  Gem. 
Payette.  Washington  and  Adams 
County,  Idaho. 

POM  nNrmcR  mformation  contact. 
Robert  Clour.  Assistant  Division 
Administrator,  Federal  Highway 
Administration.  3010  West  State  Street. 
Boise,  Idaho  83703.  telephone:  (206)  334- 
1843;  or  Charles  Rountree.  Idaho 
Transportation  Department  P.O.  Box 
7129,  Boise.  Idaho  83707-1129.  telephone 
(206)334-8484. 

SUPPUMMNTAirr  INrOMMATION:  The 
Federal  Highway  Administration  in 
cooperation  with  the  Idaho 
Transportation  Department  will  prepare 
an  Environmental  Impact  Statement  on 
a  proposed  new  highway  location 
between  the  City  of  Emmett  and  the 
community  of  Mesa.  Idaho.  The 
proposed  highway  would  be 
approximately  54  miles  long  and  provide 
two  travel  lanes. 

The  new  highway  is  considered 
necessary  to  relieve  current  and 
projected  traffic  congestion  on  State 
Highway  55  and  U.S.  Highway  95. 
Alternatives  under  consideration 
include  (1)  taking  no  action.  (2)  various 
location  options  within  the  st\idy 
corridor.  (3)  improvements  to  existing 
highways,  and  (4)  other  alternatives 
determined  appropriate  as  a  result  of 
scoping  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wiA  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  The  scoping  process 
will  consist  of  a  series  of  public 
meetings  and  a  formal  scoping  meeting 
for  involved  or  interested  government 
agencies  and  private  organizations.  In 
addition,  a  location  hearing  will  be  held. 
Public  notice  will  be  posted  as  to  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comments  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  their 
proposed  action  and  the  EIS  should  be 
directed  to  the  Federal  Highway 
Administration  at  the  address  provided 
above.  (Catalog  of  Federal  Domestic 
Assistance  Program  Nimiber  20.205, 
Highway  Planning  and  Constmction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on  June  2. 1S8B. 

JackT.Coa. 

Division  Administrator,  Boise,  Idaho. 

|FR  Doc  a»-13667  Filed  8-8-88:  8:45  am) 
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National  Higtiway  Traffic  Safety 
Admii  lietf  atlon 

[Docket  No.  IPe»-«3;  NoMes  2T 

Vohro  Cars  Of  North  America;  fteceipt 
of  Petltfon  for  Determination  of 
Inconsequential  Noncompliance; 
Correction 

This  notice  corrects  a  notice  of  receipt 
of  a  petition  bom  Volvo  Cars  of  North 
America  for  determination  of 
inconsequential  noncompliance  with  a 
Federal  Motor  Vehicle  Safety  Standard. 
On  May  3a  1989.  NHTSA  published 
notice  of  a  receipt  of  a  petition  from 
Volvo.  This  notice  appeared  starting  at 
page  23009  of  the  Federal  Register  (54  FR 
23009),  and  requested  comment  on 
Volvo's  petiticKi  for  exemption  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  aiMi  Motor  Vehicle 
Safety  Act  (15  U.S.Q  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
STl.lia  Motor  Vehicle  Safety  Standard 
No.  110,  Tire  Selection  and  Rims,  on  the 
basis  that  it  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

The  notice  inadvertently  omitted  a 
closing  date  for  comments  on  the 
petition.  Notice  is  hereby  given  that  the 
comment  closing  date  on  the  above 
petition.  (FR  Doc.  89-12726)  is  July  10, 
1989. 

(Sec.  102,  Pub.  L  93-492.  88  StaL  1470  (15 
U.S.C  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 
Issued  on  June  2, 1989. 

Barry  Felrica, 

Associate  Administrator  far  Rulemaking. 
|FR  Doc.  88-13708  Filed  8-8-80:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974;  Revised  System 
of  Records 

agency:  Internal  Revenue  Service; 

Treasury. 

action:  Notice  of  revision  to  Privacy 

Act  system  of  records,  60.001,  assault 

and  threat  investigation  flies. 

SUMMAHV:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  the  Internal  Revenue 
Service,  Assistant  Commissioner 
(Inspection),  is  publishing  a  notice  of  a 
proposed  revision  of  the  system  of 
records  60.001.  Assault  and  Threat 
Investigation  Files.  Inspection.  The 
purpose  of  this  modiflcation  is  to  include 
as  potentially  dangerous  taxpayers 
(PDTs),  persons  who  are  active 
members  in  tax  protest  groups  which 
advocate  violence  against  Internal 
Revenue  Service  employees. 
DATES:  Comments  must  be  received  no 
later  than  July  10, 1989.  The  proposed 
revision  will  be  effective  August  8, 1989. 
unless  IRS  receives  comments  on  the 
revision  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Please  submit  comments  to: 
Internal  Revenue  Service.  Assistant 
Commissioner  (Inspection),  Attn: 
Disclosure  Officer  IJS:OA,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  Comments  received  will  be 
available  for  inspection  at  the  same 
address  from  9KX)  a.m.  to  4:00  p.m., 
Monday  thru  Friday. 

FOR  FURTHER  INFORMATION  (  tNTACT: 

Mr.  Eugene  Harwell,  Disclosure  Officer, 
Assistant  Commissioner  (Inspection), 
1111  Constitution  Avenue,  NW.,  Room 
6017.  Washington.  DC  20224,  Telephone: 
(202)  566-3967.  This  is  not  a  toll-free 
number. 

SUPPtfMENTARY  INFORMATION:  This 
system  of  records  presently  includes 
individuals  attempting  to  interfere  with 
the  administration  of  Internal  Revenue 
laws  through  threats,  assaults  or  forcible 
interference  of  any  officer  or  employee 
while  discharging  the  official  duties  of 
his  position.  Also  included  are 
individuals  classified  as  potentially 
dangerous  taxpayers,  based  on 
verifiable  evidence  or  information  which 
falls  within  six  (6)  established  criteria. 

The  revision  to  this  system  of  records 
is  the  expansion  of  the  subtitle 
"Categories  of  Individuals  Covered  by 
the  System"  to  include  a  seventh  (7th) 
criterion  to  identify  individuals  who 
attempt  to  interfere  with  the 
administration  of  Internal  Revenue 


laws.  These  individuals  are  referred  to 
as  potentially  dangerous  taxpayers 
(PDTs).  The  system  revision  will  read  as 
follows:  (7)  Persons  who  are  active 
members  in  chapters  of  tax  protest 
groups  that  advocate  violence  against 
IRS  employees. 

From  FY  1981  to  the  present,  there  has 
been  a  50%  increase  in  assault/ threat 
cases  where  the  assailant  is  a  member 
of  a  militant  and/or  tax  protest 
organization. 

The  proposed  membership  criterion 
for  designating  PDTs  survives  the  most 
rigid  test  of  constitutionality.  Protecting 
IRS  employees  in  the  course  of  their  tax 
administration  duties  from  serious 
bodily  harm  is  certainly  a  substantial 
state  interest  which  would  justify 
infringement  of  taxpayers'  rights  of 
association  and  speech.  Moreover, 
infringement  of  these  taxpayers' 
constitutional  rights  is  slight.  The 
Service's  designation  of  a  taxpayer  as  a 
PDT  has  no  bearing  on  the  ultimate 
determination  of  that  taxpayer's  liability 
under  the  Internal  Revenue  laws.  The 
PDT  designation  does  nothing  to 
regulate  or  otherwise  affect  the 
taxpayer's  behavior.  Rather,  the 
designation  of  a  taxpayer  as  a  PDT 
merely  affects  the  Service's  behavior 
with  respect  to  that  taxpayer. 

The  Supreme  Court  has  implied  the 
freedom  of  association  into  the  First 
Amendment,  as  being  both  intertwined 
with  and  as  a  necessary  safeguard  to, 
the  freedoms  of  speech  and  assembly. 
The  right  of  association,  like  the  right  of 
speech,  is  not  absolute.  Government 
regulation  that  serves  a  substantial  or 
compelling  and  legitimate  state  interest 
may  indirectly  infringe  upon  the  right  of 
association.  The  Court  adjudged  the 
constitutionality  of  such  regulation  by 
weighing  the  gravity  of  the  state  interest 
against  the  degree  of  constitutional 
infringement.  Once  a  substantial  state 
interest  is  established,  the  Constitution 
tolerates  significant  infringement. 

Association  with  an  identified  PDT  or 
membership  in  a  group,  some  of  whose 
members  advocate  violent  protest 
against  tax  laws,  is  not  of  itself 
sufficient  for  inclusion  in  the 
classification  of  PDT.  Before  an 
individual  can  be  classified  as  a  PDT 
because  of  group  membership,  there 
must  be  a  reasonable  indication  that  an 
individual  is  an  active  member  of  a 
chapter  or  group  which  advocates 
violence  or  commits  violent  acts  against 
Service  employees. 

The  Internal  Security  Division,  which 
falls  under  the  control  of  the  Assistant 
Commissioner  (Inspection),  is 
authorized  to  investigate  attempts  to 
interfere  with  the  administration  of  the 
tax  laws  through  threats  and  assaults. 


and  to  protect  employees  who  may  be 
the  subject  of  an  assault.  Inspection  is 
permitted  to  obtain  information  that 
concerns  individuals  involved  in  efforts 
to  disrupt  tax  administration,  is  directly 
tax  related,  or  involves  potential 
assaults  and  threats  against  Service 
employees.  Information  which  identifies 
active  members  of  tax  protest  groups 
which  advocate  violence  against  IRS 
employees  may  be  obtained  from  the 
law  enforcement  community  and 
authorized  information-gathering 
activities. 

The  system  notice  was  published  in 
its  entirety  most  recently  in  the  Federal 
Register  Vol.  53,  page  6436,  March  1, 
1988. 

Dated:  June  2.  i"****. 

David  M.  Nuinmy. 

Acting  Assistant  Secretary  of  the  Treasury 
(Management). 

Treasury/IRS  60.001 

SYSTEM  name: 

Assault  and  Threat  Investigation 
Files,  Inspection— Treasury/IRS. 


CATEGORIES  OF  MOIVIOUA> «  COVERED  BV  THE 
SYSTEM: 

Description  of  the  change:  Remove  the 
"and"  following  the  semicolon  at  the 
end  of  item  (5),  remove  the  period  at  the 
end  of  item  (6)  and  substitute  a 
semicolon  followed  by  an  "and",  and 
add  the  following  new  category  of 
individuals: 

(7)  persons  who  are  active  members  in 
tax  protest  groups  that  advocate 
violence  against  IRS  employees. 
*        •        *        *        • 

|FR  Doc.  89-13693  Filed  6-8-89:  8:45  am) 
BHXMGCOOE  OSO-Ot-M 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  for  Private  Not-For- 
Prof  it  Organizations;  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agom  y 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  gnml 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  \ho. 
United  States  and  Hong  Kong.  Chin.i. 
Malaysia  and  Singapore  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
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involved  in  this  solicitation  is  covered 
by  0MB  Clearance  Number  3116-0175, 
entitled  "A  Grants  Program  for  Private. 
Non-ProHl  Organizations  in  Support  of 
International  and  Cultural  Activities." 
announced  in  the  Federal  Register 
February  9, 1980. 

Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate. 

Cantoneae  Speaking  Asian  louinaHsts 
Program 

Summary 

The  OfBoe  of  Private  Sector  Programs 
of  the  United  States  fatformation  Agency 
requests  proposals  for  a  three-week 
issues-oriented  program  for  10 
Cantonese-speaking  editors  and 
reporters  from  local  print  organizations 


in  Hong  Kong:  Guangzhou,  the  Peoples 
Republic  of  China;  Singapore;  and 
Malaysia.  Selected  by  USIA 
representatives,  this  program  is 
scheduled  for  September  of  1969  and 
will  focus  on  multi-lateral  trade  issues 
and  business/economic  reporting. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming,  and  with  organizations 
that  have  potential  for  obtabiing  private- 
sector  funding  in  addition  to  USIA 
support  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  successfully 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 


Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  30  days  from  the  date  of  this 
notice — to  the  address  listed  below.  The 
Office  of  Private  Sector  Programs  will 
then  forward  a  set  of  materials, 
including  proposal  guidelines.  Please 
refer  to  these  specific  programs  by  name 
in  your  letter  of  interest 

Office  of  Private  Sector  Program. 
Bureau  of  Educational  and  Cultural 
Affairs.  (ATTN:  Initiative  Programs. 
Cantonese-Speaking  Journalists  Project), 
United  States  Information  Agency,  301 
4th  St.  SW.  Washington,  DC  20547. 

Date:  May  17.  tssa 
Robert  Frauds  Smith. 
Director.  C^ce  of  Private  Sector  Programs. 
[FR  Doc  86-13660  Filed  6-fr-«t:  »4S  am| 
aa.tia  coot  saw  sm 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfished 
under  the  "Gowe«nment  in  the  Sumhina 
Act"   (Pub.   L   94-409)   5   OSC.   562t)^)(3^ 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
0OVERNOR8 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
June  14, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  administration  of  the 
Federal  Reserve's  Contingency  I^cessing 
Center  at  Culpeper,  Virginia. 

2.  Proposed  1990  Federal  Reserve  Bank 
budget  objective. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  7, 1989. 
lennifer ).  Jolmson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-13826  Filed  6-7-89;  9:50  am) 

BILUNQ  CODE  (310-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  June  14, 1989, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System.  (This  item  originally  announced  for  a 
closed  meeting  on  ]une  12, 1989.) 

2.  Proposed  relocation  and  renovation  of  a 
data  center  within  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


salary  actions)  invohring  indfvidual  Federal 
Reserve  System  erapiojrces. 

4.  Any  items  cajried  forward  fran  a 
previously  announced  mevtiog. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  7, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-13827  Filed  6-7-89;  9:50  amj 
BiujNO  cooe  SSIO-OI-M 

NATIONAL  CREOrr  UNION 
ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  date:  1:37  p.m..  Tuesday.  June 

6. 1989. 

place:  Filene  Board  Room,  7th  Floor. 

1776  G  Street  NW..  Washington,  DC 

20456. 

STATUS:  Closed. 
MATTERS  considered: 

1.  Merger  under  section  205  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

2.  Administrative  Actions  under  section  206 
of  the  Federal  Credit  Union  ActXIosed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice. 

The  Board  voted  unanimously  to  close 
the  meeting  under  the  exemptions  listed 
above.  The  General  Counsel  certified 
that  the  meeting  could  be  closed  under 
those  exemptions. 

FOR  MORE  INFORMATION  CONTACT  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  89-13886  Filed  6-7-89;  12:57  pmj 

BILUNQ  COOE  7535-01-41 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 

June  15, 1989. 


place:  Filene  Board  Room,  7th  Floor, 
1778  G  Street  NW.,  Washington.  DC 
20456. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Rale. 

4.  Insurance  Fund  Report. 

5.  Appeal  of  the  Denial  of  a  Field  of 
Meml>er8hip  Amendment  by  Marine  Corps 
West  Federal  Credit  Union.  Camp  Pendleton. 
CA. 

6.  NCUA  Long  Range  Plan. 
RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday. 
June  15, 1989. 

place:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  NW.,  Washington,  DC 
20456. 

STATtiS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Proposed  Field  of  Membership 
Expansion  by  a  FCU.  Closed  pursuant  to 
exemptions  (8).  (9)(A)(ii].  and  (9)(B). 

3.  Special  Assistance  under  section  208  of 
the  FCU  Act.  Closed  pursuant  to  exemptions 
(8).  (9)(A)(ii).  and  (9)(B). 

4.  Administrative  Action  under  section  120 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
(9)(B). 

5.  Appeals  of  Denial  of  Insurance 
Coverage.  Closed  pursuant  to  exemptions  (6). 
(8).  {9)(B).  and  (10). 

6.  Proposed  Changes  to  Delegations  of 
Authority.  Closed  pursuant  to  exemption  (2). 

FOR  MORE  INFORMATION  CONTACT  Becky 

Baker,  Secretary  of  the  Board,  telephone 

(202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  89-13887  Filed  6-7-89. 12:57  pmj 

BILUNO  COOC  753S-0t-M 


SECtWITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  (54  FR  24286 

June  6. 1989]. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 
Thursday,  June  1, 1989. 
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CHANOtt  IN  THI  MllTlNO:  Additional 
item/meeting. 

The  following  Item  will  be  considered 
at  a  closed  meeting  on  Wednesday,  June 
7, 1989,  at  2:30  p.m. 

Settlement  of  injunctive  action. 

The  following  item  will  be  considered 
at  a  closed  meeting  on  Thursday,  June  8, 


1989,  following  the  9:30  a.m.  open 
meeting. 

Reorganization  proceedings. 

Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 


information  and  to  ascertain  what,  if 

any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Karen 

Burgess  at  (202)  272-2200. 

Jonathan  G.  Katz, 

Secretary. 

June  5. 1989. 

[FR  Doc  89-13873  Piled  6-7-89: 12:57  pmj 

MUJNQ  CODE  M10-0t-« 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docun>ents.  Ttiese 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  232 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
DFARS  Implementation  of  Section 
1207  of  Pub.  L  99-661  and  Section  806 
of  Pub.  L  100-180;  Contracting  With 
Small  Disadvantaged  Business 
Concerns,  Historically  Black  Colleges 
and  Universities,  and  Minority 
Institutions 

Correction 

In  proposed  rule  document  89-12268 
beginning  on  page  22338  in  the  issue  of 
Tuesday,  May  23, 1989  make  the 
following  correction: 

232.502-4    [Corrected] 

On  page  22338,  in  the  third  column,  in 
232.502-4  (S-75).  in  the  fifth  line,  "small" 
should  read  "shall". 

WLUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  88F-0118] 

Indirect  Food  Additives,  Adjuvants, 
Production  Aids,  and  Sanltizers 

Correction 

In  rule  document  89-12155  beginning 
on  page  21938  in  the  issue  of  Monday, 
May  22, 1989,  make  the  following 
correction: 

On  page  21938,  in  the  third  column, 
under  "E.  2,6-Pyridinedicarboxylic 
Acid",  in  the  third  paragraph,  in  the  first 
and  second  lines,  "(21  Q.VR  1271.1(h))" 
should  read  "(21  CFT*  171.1(h))". 

BtlXmO  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Uncomycin  and  Salinomycin 

Correction 

In  rule  document  89-12154  beginning 
on  page  21939  in  the  issue  of  Monday, 
May  22, 1989,  make  the  following 
correction: 

On  page  21939,  in  the  3rd  column,  in 
the  16th  line,  "paragraph  (b)(3)(xiii)" 
should  read  "paragraph  (b)(l)(xiii)". 

BilXINO  CODE  1S0S41.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  e9N-0132] 

Plascon-Gary,  Inc.;  Revocation  of  US. 
License  No.  1020 

Correction 

In  notice  document  89-12153  beginning 
on  page  22018  in  the  issue  of  Monday, 
May  22, 1989,  make  the  following 
correction: 

On  page  22018,  in  the  3rd  column,  in 
the  28th  and  29th  lines,  "(21  CFR 
606G.160(e)) '  should  read  "(21  CFR 
606.160(e))". 

BHJJNe  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89M-0153] 

Steridyne  Laboratories,  Inc.; 
Premarket  Approval  of  OYNASOL^ 

Correction 

In  notice  document  89-12157 
appearing  on  page  22020  in  the  issue  of 
Monday,  May  22, 1989,  make  the 
following  correction: 

in  the  third  column,  in  the  second 
complete  paragraph,  in  the  third  line, 
"520(d)"  should  read  "520(h)". 

BILUNQ  CODE  1S0S.O14 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

25  CFR  Part  200 

30  CFR  Part  750 

RIN  1029-AB04 

Surface  Coal  Mining  and  Reclamation 
Operations;  Federal  Program  for 
Indian  Lands 

Correction 

In  rule  document  89-12062  begirming 
on  page  22182  in  the  issue  of  Monday, 
May  22, 1989,  make  the  following 
corrections: 

1.  On  page  22182.  in  the  first  column, 
the  heading  of  the  document  was 
inaccurate  and  should  appear  as  set 
forth  above. 

2.  On  the  same  page,  in  the  same 
column,  under  SUMMARY,  in  the  ninth 
hne,  "Those"  should  read  "These". 

3.  On  the  same  page,  in  the  third 
column,  under  "A.  General  Comments" 
in  the  Hrst  paragraph,  in  the  fifth  line, 
"rules"  should  read  "rule". 

4.  On  page  22184,  in  the  2nd  column, 
in  the  2nd  complete  paragraph,  in  the 
18th  line,  "Clarifying  the  OSMRE" 
should  read  "Clarifying  that  OSMRE". 

5.  On  the  same  page,  in  the  third 
column,  in  the  third  paragraph,  in  the 
fifth  line,  "case"  should  read  "cases". 

6.  On  page  22185,  in  the  1st  column,  in 
the  1st  complete  paragraph,  in  the  14th 
line,  "(D.C.  Cir.  1958)"  should  read 
"(D.C.  Cir.  1985)". 

7.  On  the  same  page,  in  the  3rd 
column,  in  the  2nd  complete  paragraph, 
in  the  22nd  Une,  "boundaries,  including" 
should  read  "boundaries,  including". 

8.  On  page  22188.  in  the  second 
column,  under  List  of  Subjects,  in  the 
fourth  line  "30  CFR  75ff'  should  read  "30 
CFR  Part  75a'\  and  in  the  fifth  line, 
"Indian-lands"  should  read  "Indians- 
lands". 

BILUNQ  CODE  15OS-01.O 
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DEPARTMENT  OF  STATE 

Office  of  Munitions  Control 

IPuMc  Notice  11M1 

Suspension  of  Munitions  Exports  to 
PUC 

Correction 

In  notice  document  89-13716 
appearing  on  page  24539  in  the  iasue  of 

Wednesday,  June  7, 1989,  make  the 
following  correction: 

In  the  third  column,  in  the  file  line  at 
the  end  of  the  document  "8:45  am" 
should  read  "12:14  pm". 

aiujNacooi  ih»«i-o 


Friday 
June  9,  1989 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  off  Performance  for  New 
Stationary  Sources;  Small  Industrial- 
Commercial-lnstltutional  Steam 
Generating  Units;  Proposed  Rule  and 
Notice  of  Public  Hearing 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AO-FRL-356»-3] 

Standards  of  Part ormanca  for  Naw 
Stationary  Sources;  Small  industrial- 
CommardaMnstitutlonal  Steam 
Ganaratlrtg  Units 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  This  proposal  would  add 
Subpart  Do  to  40  CFR  Part  60.  Subpart 
Oc  would  apply  standards  limiting 
emissions  of  sulfur  dioxide  (SOj), 
particulate  matter  (PM),  and  nitrogen 
oxides  (NO  J  to  new.  modi  Tied,  or 
reconstructed  small  industrial- 
commercial-institutional  steam 
generating  units  with  a  maximum  design 
capacity  of  29  MW  (100  million  Btu/ 
hour)  heat  input  or  less,  but  greater  than 
or  equal  to  2.9  MW  (10  million  Btu/hour) 
heat  input. 

The  proposed  standards  implement 
section  111  of  the  Clear  Air  Act  (CAA) 
and  are  based  on  the  determination  that 
emissions  from  small  industrial- 
commercial-institutional  steam 
generating  units  cause,  or  contribute 
significantly  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intent  of 
the  proposed  standards  is  to  require 
new  mo<fified,  aad  reoonstmcted  mail 
industrial-commercial-tnstitutional 
steam  generating  units  to  control 
emissions  to  the  level  achievable  by  the 
best  demoQstrsted  technological  system 
of  continuous  emission  reduction, 
considering  costs,  nonair  quality  healdi 
and  environmental  impacts,  and  energy 
requirements. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  August  17, 1989. 

Public  Hearing.  If  anyone  requests  to 
speak  at  a  public  hearing  by  ]uly  10, 
1989,  a  public  hearing  will  be  held  on 
July  17. 1989  beginning  at  10:00  a.m. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Ann  Eleanor  at 
(919)  541-5578  to  verify  that  a  hearing 
will  be  held.  Assistance  will  be 
available  for  persons  with  hearing 
impairments. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
request  to  speak  at  the  public  hearing  by 
July  10. 1989. 

Incorporation  by  Reference.  The 
incorporation  by  reference  of  certain 
publications  in  these  standards  will  be 
approved  by  the  Director  of  the  Federal 


Register  as  of  the  date  of  publicatioo  of 
tbe  final  rule. 

AODRESSES:  Comments.  Commoits 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (LE-131).  Room 
M-1500.  first  floor,  Waterside  hfall,  VS. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  2046a 
Attention:  Docket  Number  A-a6-02.  ^ 

Public  Hearing.  If  anyone  reqaesls  a 
public  hearing,  it  will  be  held  at  the 
EPA's  Office  of  Administration 
Auditorium.  Research  Triangle  Park. 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Ms. 
Ann  Eleanor,  Standards  Development 
Branch  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5578. 

Background  Information  Doctmenis. 
The  background  information  documents 
(BID's)  for  the  proposed  standards 
consist  of  eight  documents.  See 
SUPPLEMCNTARV  INFORMATION  bt  a 
listing  of  these  documents.  Persons 
wishing  to  review  the  BID's  should 
contact  their  respective  trade, 
professional,  or  environmental 
organization. 

Docket  Docket  Number  A-8S-0Z. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copyiag  between  8:30  a.m.  and  S:30  p.m.. 
Moadey  tlrough  Friday,  at  the  EPA's 
Air  Docket  Room  M-1500,  first  floor. 
Waterside  klall,  401  M  Street  SW.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTNM  INFORMATION  CONTACT: 

Mr.  Rick  Copland  ((919)  541-52B5)  or  Mr. 
Fred  Porter  ((910)  541-5251),  Standards 
Development  Branch,  Emission 
Standards  Diviston  (MD-13),  US. 
Enviiuuaiental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

supfijEmmtary  information: 

Background  Information  Docusaents 

The  BID'S  for  the  proposed  standards 
consist  of  eight  documents  as  foBowrs: 

1.  Overview  of  the  Regulatory 
Baseline,  Technical  Basis,  and 
Alternative  Control  Levels  for 
Particulate  Matter  (PM)  Emission 
Standards  for  Small  Steam  Generating 
Units  (EPA-450/3-89-11,  May  1989). 

2.  Overview  of  the  Regulatory 
Baseline,  Technical  Basis,  and 
Alternative  Control  Levels  for  Sulfur 
Dioxide  (SOs)  Emission  Standards  for 
Small  Steam  Generating  Units  (EPA- 
450/3-89-12.  May  1989). 

3.  Overview  of  the  Regulatory 
Baseline,  Technical  Basis,  and 


Alternative  Control  Levels  for  Nitrogen 
Oxides  (NO.)  Emission  Standards  for 
Small  Steam  Generating  Units  (EPA- 
450/3-89-13,  May  1989). 

4.  Model  Boiler  Cost  Analysis  for 
Controlling  Sulfur  Dioxide  (SOs) 
Emissions  from  Small  Steam  Generating 
Units  (EPA-450/3-89-14.  May  1989). 

5.  Model  Boiler  Cost  Analysis  for 
Cmitrolling  Particulate  Matter  (PM) 
Emissions  From  Small  Steam  Generating 
Units  (EPA-450/3-89-15.  May  1989). 

6.  Model  Boiler  Cost  Analysis  for 
Controlling  Nitrogen  Oxides  (NO,) 
Emissions  from  Small  Steam  Generating 
Units  (EPA^50/3-89/l6.  May  1989). 

7.  Proiected  Impacts  of  Alternative 
New  Source  Performance  Standards  for 
Small  Industrial-Commercial- 
Institutional  Fossil  Fuel-Fired  Boilers 
(EPA-450/3-89-17,  May  i9t>9). 

8.  Projected  Impacts  of  Alternative 
Particulate  Matter  New  Source 
Performance  Standards  for  Industrial- 
Commercial-Institutional  Nonfossil  Fuel- 
Fired  Steam  Generating  Units  (EPA- 
450/3-89-18.  May  1989). 

These  reports  are  being  provided  at 
no  cost  to  interested  trade,  professional, 
and  environmental  organizations  upon 
request.  However,  because  of  the 
number  of  volumes  involved  and  the 
associated  printing  and  distribution 
costs,  only  a  limited  number  of  sets 
were  printed.  The  reports  are  being 
provided  to  these  organizations  with  the 
understanding  that  they  allow  members 
access  to  their  document  sets.  Persons 
wishing  to  review  the  BID's  should 
contact  their  respective  organization.  If 
the  organization  does  not  have  a  BID's, 
a  set  will  be  provided  to  the 
organization  for  the  use  of  their 
membership. 

Preamble  Outline 

L  Introductron 

A.  New  Source  Performance  Standards — 
General 

B.  NSPS  Decision  Scheme 

C.  Overview  of  This  Preamble 
n.  Summary  of  the  Standards 

A.  Source  Category  to  Be  Regulated 

B.  PoUntants  to  Be  Regulated 

Q  Best  Demonstrated  Technology 

D.  Format  for  the  Standards 

E.  Actual  Standards 

F.  Performance  Testing  and  Monitoring 
Requirements 

C.  Reporting  and  Recordkeeping 
H.  Requests  for  Comments 

DL  Impacts  of  the  Standards 

A.  Air 

B.  Water  and  Solid  Waste 
CEaergy 

D.  Control  Costs 

E.  Ecooomic  Effects 

IV.  Rationale  for  the  Standards 

A.  Selection  of  Source  Category 

B.  Selection  of  Affected  Facilities 
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C  Selection  of  Best  System  of  Nitrogen 
Oxides  Emission  Reduction 

D.  Selection  of  Best  System  of  Particulate 
Matter  Emission  Reduction 

E.  Selection  of  Best  System  of  Sulfur 
Dioxide  Emission  Reduction 

F.  Modirication  and  Reconstnictioo 
Provisions 

G.  Performance  Test  Methods  and 
Monitoring  Requirements 

M.  Reporting  and  Recordkeepinn 
Requirements 
V.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Clean  Air  Act  Procedural  Requirements 

D.  Office  of  Management  and  Budget 
Reviews 

E.  Regulatory  Flexibility  Act  Compliance 

I.  Introduction 

A.  New  Source  Performance 
Standards — General 

New  source  performance  standards 
(NSPS,  or  standards)  implement  section 
111  of  the  CAA.  The  NSPS  are  issued  for 
categories  of  sources  which  cause,  or 
contribute  significantly  to,  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  They 
apply  to  new  stationary  sources  of 
emissions  {i.e.,  sources  whose 
construction,  reconstruction,  or 
modification  begins  after  a  standard  for 
them  is  proposed).  An  NSPS  requires 
these  sources  to  control  emissions  to  the 
level  achievable  by  tbe  best  system  of 
continuous  emission  reduction, 
considering  costs  and  other  impacts. 

B.  NSPS  Decision  Scheme 

An  NSPS  is  the  product  of  a  series  of 
decisions  related  to  certain  key 
elements  for  the  source  category  being 
considered  for  regulation.  The  elements 
identified  in  this  "decision  scheme"  are 
generally  the  following: 

1.  Source  category  to  be  regulated — 
usually  an  entire  industry  but  can  be  a 
process  or  group  of  processes  within  an 
industry. 

2.  PDUutant(s)  to  be  regulated — the 
particular  substance(s)  emitted  by  the 
source  that  the  standards  will  control 

3.  Best  system  of  continiious  emission 
reduction — the  technology  on  which  the 
standards  will  be  based.  i.e., 

application  of  the  best  system  of  continuous 
emission  reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  nonair  quality 
health  and  environmental  impact  and  energy 
requirements)  the  Administrator  determines 
has  bteen  adequately  demonstrated.  (Section 
lll|a)(l)) 

4.  Affected  facility — the  pieces  or 
groups  of  equipment  that  comprise  the 
sources  to  which  the  standards  will 
apply. 


5.  Emission  points  to  be  regulated — 
within  the  affected  facility,  the  specific 
physical  location  emitting  pollutants 
(e.g.,  vents,  stacks,  and  equipment 
leaks). 

6.  Format  for  the  standards — the  form 
in  which  the  staiuiards  are  expressed, 
i.e..  as  a  percent  reduction  in  emissions, 
as  pollutant  concentrations  (emission 
limits),  as  fuel  specifications,  or  as 
equipment  standards. 

7.  Actual  standards — based  on  what 
the  best  demonstrated  technology  (BDT) 
can  achieve,  the  maximum  permissible 
emissions. 

Note:  In  general,  standards  do  not  require 
that  a  specific  technology  be  used  to  achieve 
them.  The  source  owner/operator  may  select 
the  method  for  achieving  the  pollution  control 
required. 

8.  Other  possible  considerations — in 
addition.  NSPS  often  include:  standards 
for  visible  emissions,  modification/ 
reconstruction  considerations, 
monitoring  requirements,  performance 
test  methods,  and  reporting  and 
recordkeeping  requirements. 

C  Overx'it'w  of  This  Preamble 

This  preamble  will: 

1.  Summarize  the  important  features 
of  this  NSPS  by  discussing  the 
conclusions  reached  with  respect  to 
each  of  tbe  elements  in  the  decision 
scheme. 

2.  Present  a  rationale  for  each  of  the 
decisions  in  the  decision  scheme. 

3.  Describe  the  environmental  energy, 
and  economic  impacts  of  this  NSPS. 

4.  Discuss  administrative 
requirements  relevant  to  this  action. 

n.  Summary  of  tbe  Standards 

A.  Source  Category  To  Be  Regulated 

The  proposed  standards  would  apply 
to  industrial-commercial-institutional 
steam  generating  units  with  heat  input 
capacities  of  29  MW  (100  million  Btu/ 
hour)  or  less  but  greater  than  or  equal  to 
2.9  MW  (10  million  Btu/hour).  Industrial- 
commercial-institutional  steam 
generating  tmits  include  any  devices, 
regardless  of  application,  that  combust 
fuel  to  produce  steam  or  to  heat  water  or 
any  other  heat  transfer  medium, 
including  units  that  are  part  of  a 
cogeneration  system  or  combined  cycle 
system. 

B.  Pollutants  To  Be  Regulated 

Emissions  of  SOx.  PM,  and  NO,  would 
be  regulated  under  the  proposed 
standards. 

C.  Best  Demonstrated  Technology 

The  determination  of  BDT  reflects 
EPA's  consideration  of  a  wide  variety  of 
factors.  These  factors  include  the 


feasibility  and  availability  of 
technologies,  the  costs  of  control,  and 
energy  and  environmental  effects. 

The  proposed  standards  for  SOj  are 
based  on  a  percent  reduction 
requirement  for  coal-fired  units  greater 
than  22  MW  (75  million  Btu/hour)  heat 
input  capacity  which  operate  at  annual 
capacity  factors  above  55  percent  (0.55) 
and  the  use  of  low  sulfur  coal  for  all 
other  coal-fired  units  in  this  source 
category.  The  proposed  standards  for 
SO:  are  also  based  on  the  use  of  very 
low  sulfur  oil  capable  of  meeting  an 
emission  limit  of  215  ng/f  (0.50  lb/ 
million  Btu)  for  oil-fired  units.  The  EPA 
is  proposing  to  conclude  that  these 
emission  limits  and  percent  reduction 
requirements  represent  the  BDTs  for 
reducing  emission  of  SO»  from  small 
coal-  and  oil-fired  steam  generating 
units. 

.    The  proposed  standards  for  PM  are 
based  on  the  use  of:  fabric  filters  or 
electrostatic  precipitators  (ESFs)  for 
reducing  PM  emissions  from  small  coal- 
fired  units  of  &7  MW  (30  million  Btu/ 
hour]  heat  input  capacity  or  greater,  wet 
scrubbers  and  ESP's  for  reducing  PM 
emissions  from  small  wood-fired  units  of 
8.7  MW  (30  million  Btu/hour)  heat  input 
capacity  or  greater  and  very  low  sulfur 
oil  capable  of  meeting  an  SOi  emission 
limit  of  215  ng/i  (0.50  ib/million  Btu) 
heat  input  for  reducing  PM  emissions 
from  small  oil-fired  units.  The  EPA  is 
proposing  to  conclude  that  these 
emission  limits  represent  BDTs  (or 
reducing  PM  emissions  from  small  coal-, 
wood-,  and  oil-fired  steam  generating 
units. 

D.  Format  of  the  Standards 

The  proposed  standards  for  SO: 
establish  a  percent  reduction 
requirement  for  certain  coal-firfd  units 
and  an  emission  limit  for  coal-  and  oil- 
fired  units.  Emissions  would  be 
calculated  as  nanograms  of  pollutant  pc^r 
joule  (ng/J)  of  heat  input  or  pounds  of 
pollutant  per  million  Btu  (Ib/million  Btu) 
heat  input  supplied  by  the  fuel.  As  an 
alternative  to  meeting  the  SOi  emission 
limit  for  oil.  a  fuel  sulfur  content 
specification  is  proposed.  The  proposed 
standards  for  PM  and  NOx  establish 
emission  limits,  which  are  also 
calculated  on  a  ng/J  or  Ib/million  Btu 
heat  input  basis.  The  proposed 
standards  for  PM  also  include  a  percent 
opacity  limit 

E.  Actual  Standards 

1.  Particulate  Matter 

The  proposed  standards  for  PM  would 
establish  an  emission  limit  of  22  r\g/) 
(0.05  lb/million  Btu)  heat  input  for  coal- 
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fired  units  with  a  heat  input  capacity  of 
8.7  MW  (30  million  Btu/hour)  or  greater. 
An  emission  limit  of  43  ng/J  (0.10  lb/ 
million  Btu)  heat  input  would  be 
established  under  the  proposed 
standards  for  wood-fired  units  with  a 
heat  input  capacity  of  8.7  MW  (30 
million  Btu/hour]  or  greater.  All  coal-, 
oil-,  and  wood-fired  units  of  8.7  MW  (30 
million  Btu/hour]  heat  input  capacity  or 
greater  would  be  subject  to  an  opacity 
limit  of  20  percent  (0.2). 

2.  Sulfur  Dioxide 

The  proposed  standards  for  SOa 
would  require  all  small  coal-fired 
industrial-commercial-institutional 
steam  generating  units  greater  than  22 
MVJ  (75  million  Btu/hour]  heat  input 
capacity  that  operate  at  an  annual 
capacity  factor  for  coal  of  greater  than 
55  percent  (0.55]  to  meet  a  90  percent 
SOt  emission  reduction  requirement  and 
an  Sd  emission  limit  of  520  ng/J  (1.2  lb/ 
million  Btu)  heat  input.  All  other  coal- 
fired  units  in  this  source  category  would 
be  required  to  meet  only  an  SOi 
emission  limit  of  520  ng/J  (1.2  lb/million 
Btu]  heat  input.  Small  oil-fired  steam 
generating  units  would  be  required  to 
meet  an  SOi  emission  limit  of  215  ng/J 
(0.50  lb/million  Btu)  heat  input. 
Alternatively,  small  oil-fired  steam 
generating  units  could  comply  with  the 
SOi  emission  limit  by  firing  oil  with  a 
sulfur  content  of  less  than  0.5  weight 
percent. 

3.  Nitrogen  Oxides 

The  proposed  standards  for  NOx 
would  establish  an  emission  limit  of  430 
ng/J  (1.0  lb/million  Btu)  heat  input  of  all 
small  coal-,  oil-,  and  natural  gas-fired 
industrial-commercial-institutional 
steam  generating  units  with  a  heat  input 
capacity  of  2.9  MW  (10  million  Btu/hour) 
or  greater. 

F.  Performance  Testing  and  Monitoring 
Requirements 

The  proposed  SOs  standards  for  small 
coal-fired  steam  generating  units  would 
require  either  use  of  a  continuous 
emission  monitoring  system  (CEMS), 
Reference  Method  6B,  or  daily  fuel 
sampling  for  sulfur  content.  Compliance 
with  the  standards  would  be  determined 
on  a  continuous  30-day  rolling  average 
basis  using  the  CEMS,  Method  6B,  or 
daily  fuel  sampling  and  analysis  results 
to  calculate  SOi  emission  for  30 
consecutive  steam  generating  unit 
operating  days.  Calculations  to 
determine  compliance  would  be  made  in 
accordance  with  Reference  Method  19. 
For  units  subject  to  the  percent 
reduction  requirement.  SO>  emissions  at 
the  outlet  of  the  control  device  must  be 
measured  by  a  CEMS  or  Method  6B. 


Compliance  with  the  SOi  standard  for 
residual  oil-fired  units  would  be 
determined  by  use  of  a  CEMS.  Method 
eB.  or  by  fuel  sampling  and  analysis. 
Compliance  with  the  SOi  emission  limit 
would  be  determined  on  a  continuous 
30-day  rolling  average  basis. 
Calculations  to  determine  compliance 
would  be  made  in  accordance  with 
Reference  Method  19. 

As  mentioned,  a  residual  oil-fired  unit 
may  demonstrate  compliance  through 
the  use  of  fuel  sampling  and  analysis. 
One  method  of  fuel  sampling  would  be 
to  take  daily  as-fired  fuel  samples  at  the 
inlet  of  the  steam  generating  unit  and 
have  them  analyzed.  However,  the 
owner  or  operator  of  a  residual  oil-fired 
steam  generating  unit  may  also  take  and 
analyze  a  sample  from  the  oil  storage 
tank  for  each  steam  generating  unit 
subject  to  the  standard  after  each  new 
shipment  of  oil  is  received  and  before 
any  amount  of  oil  is  combusted.  Results 
of  the  fuel  analysis  would  be  used  as  the 
daily  value  when  computing  30-day 
rolling  averages  of  SOi  emissions  until 
the  next  fuel  shipment  is  received.  Upon 
receipt  of  a  new  shipment,  a  new  sample 
from  the  oil  supply  tank  would  be  taken 
and  analyzed,  and  then  used  as  the  new 
daily  average.  It  is  assumed  that  the  oil 
in  the  tank  is  thoroughly  mixed  during 
filling;  therefore,  a  sample  taken  from 
the  tank  after  filling  would  accurately 
represent  the  sulfur  content  of  the  oil  in 
the  tank. 

Performance  tests  to  determine 
compliance  with  the  PM  emission  limits 
would  be  conducted  in  accordance  with 
Reference  Method  5,  Reference  Method 
5B.  or  Reference  Method  17.  Reference 
Method  3  would  be  used  for  gas  analysis 
and  Reference  Method  1  for  the 
selection  of  sampling  points.  Reference 
Method  9  (a  6-minute  average  of  24 
observations]  would  be  used  to 
determine  compliance  with  the  opacity 
standard.  Continuous  opacity 
monitoring  would  be  required  for  all 
small  coal-,  oil-,  and  wood-fired  steam 
generating  units  with  heat  input 
■capacities  of  8.7  MW  (30  miUion  Btu/ 
hour)  or  greater. 

G.  Reporting  and  Recordkeeping 

The  proposed  standards  would 
require  owners  or  operators  of  all 
affected  facilities  to  submit  a 
notification  of  the  intent  to  initiate 
operation  of  a  new,  modified,  or 
reconstructed  small  steam  generating 
unit.  In  addition,  a  report  of  the  results 
of  an  initial  performance  and  opacity 
test  would  be  required  for  coal-,  oil-,  and 
wood-fired  units  to  demonstrate  initial 
compliance  with  the  SOi,  PM,  and 
opacity  standards,  as  applicable. 


Quarterly  reports  of  the  fuel  sampling 
and  analysis.  Method  6B,  or  CEMS 
results  would  be  required  for  coal-  and 
residual  oil-fired  units  under  the 
proposed  SOi  standards.  Records  of  all 
data,  including  the  results  of  emission 
tests,  fuel  sampling  and  analysis  results. 
Method  6B  data,  and  CEMS  data  must 
be  maintained  for  2  years  and  made 
available  for  inspection  by  enforcement 
personnel. 

The  proposed  SO*  standards  would 
require  owners  or  operators  of  distillate 
oil-fired  units  to  submit  a  quarterly 
report  of  fuels  fired  from  these  units. 
The  report  must  include  a  certified 
statement  signed  by  the  owner  of  the 
unit  that  all  oil  combusted  in  the  unit 
since  the  previous  report  complied  with 
the  American  Society  for  Testing  and 
Materials  (ASTM)  specifications  for 
distillate  oil.  Owners  or  operators  must 
maintain  shipping  receipts  for  2  years  to 
show  that  they  have  purchased  distillate 
oil  meeting  ASTM  specifications.  The 
proposed  PM  standards  would  require 
owners  or  operators  to  submit  quarterly 
excess  emission  reports  for  coal-,  oil-, 
and  wood-fired  units.  If  no  excess 
emissions  occur  in  a  particular  quarter, 
then  a  semiannual  report  would  be 
required  stating  that  no  excess 
emissions  occurred  during  the  reporting 
period. 

H.  Request  for  Comments 

The  Adnunistrator  will  welcome 
comments  on  all  aspects  of  the  proposed 
standards,  including  economic  and 
technological  issues,  proposed  test 
methods,  and  monitoring  requirements. 
All  comments  received  will  be 
considered  in  the  development  and 
selection  of  final  standards.  However, 
EPA  specifically  requests  comment  on 
three  issues  raised  during  development 
of  the  proposed  standards  which 
warrant  special  consideration  and  are 
discussed  below. 

Each  issue  involves  a  determination  of 
the  best  system  of  continuous  emission 
reduction  taking  into  account  the  cost  of 
achieving  such  emission  reduction  and 
the  "reasonableness"  of  the  proposed 
standards  in  terms  of  cost  effectiveness 
(the  cost  to  a  small  steam  generating 
unit  of  complying  with  the  proposed 
regulation  divided  by  the  emission 
reduction).  Specific  comment  is 
requested  from  all  interested  parties 
including  State  agencies.  Federal 
agencies,  environmental  groups, 
industry  trade  associations,  and 
individual  citizens. 

1.  Percent  Reduction  Requirement 

As  stated  previously,  the  proposed 
standards  limiting  SOs  emissions  from 
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small  coal-fired  steam  generating  units 
would  require  a  90  percent  reduction  in 
SOi  emissions  from  units  with  heat 
input  capacities  greater  than  22  MW  (75 
million  Btu/hour)  that  operate  at  annual 
capacity  factors  greater  than  55  percent 
The  resulting  cost  effectiveness  ranges 
from  $3,100/Mg  to  $3,600/Mg  (t2.800/ton 
to  $3.300/ ton)  for  individual  steam 
generating  units.  These  cost- 
effectiveness  values  are  on  the  hi^  end 
of  the  cost  effectiveness  range  imposed 
by  past  NSPS  for  SOt  control  (i«^  op  to 
$3.000/ton).  Therefore,  the 
Administratm^  specifically  requests 
comment  on  this  portion  of  the  proposed 
standards. 

In  this  case,  the  only  alternative 
would  be  to  eliminate  the  percent 
reduction  requirement  from  the 
standards  and  establish  an  emission 
limit  of  520  ng/J  (1.2  lb/million  Btu)  heat 
input.  Past  NSI%  for  steam  generating 
units  ha^e  provided  relief  from  percent 
reducH  jn  requirements  where  the 
impac^^f  requiring  percent  reduction 
were  ronsidered  unreasonable.  The  cost 
effectiveness  of  this  alternative  would 
range  fi-om  $600/Mg  to  $2.100/Mg  ($500/ 
ton  to  $l,900/ton]  for  individual  units. 

2.  Coal  PM  Standard 

As  stated  earlier,  the  proposed 
standards  limiting  PM  emissions  from 
small  steam  generating  units  would 
establish  an  emission  limit  of  22  ng/J 
(0.05  lb/million  Btu)  heat  input  for  coal- 
fired  units  with  heat  input  capadties  of 
8.7  MW  (30  million  Btu/hour)  or  greater. 
The  resulting  cost  effectiveness  ranges 
from  about  $2,800/Mg  to  $7,200/Mg 
($2,500/ton  to  $6,600/ton)  for  individual 
units.  As  staled  below  under  "Selection 
of  Best  System  of  Particulate  Matter 
Emission  Reduction",  these  cost 
effectiveness  values  are  high  compared 
to  the  cost  effectiveness  imposed  by 
past  NSPS  for  PM  control  (i.e.,  up  to 
$3,000/ton).  However,  the  affected 
facilities  will  be  predominantly  located 
in  urban  areas,  and  the  particulate 
matter  emissions  will  be  mostly  PMig, 
have  toxic  characteristics,  and  be 
released  through  short  stacks.  Fabric 
filters/ESPs  are  dearly  demonstrated 
technologies  that  provide  the  best 
emission  reduction  potential  of  any  PM 
control  device,  and  the  economic  impact 
of  their  use  is  negligible.  As  with  the 
percent  reduction  requirement,  the 
Administrator  specifically  requests 
comment  on  the  proposed  conclusion 
that  fabric  filters/ESP's  represent  best 
demonstrated  technology  for  small  coal- 
fired  steam  generating  units. 

Three  regulatory  alternatives  were 
examined  during  development  of  the 
proposed  standards.  There  are  an 
infinite  number  of  alternatives  that 


could  have  been  examined,  which  could 
have  included  combinations  of  various 
control  technologies  with  different  size 
cutoffs  and  capacity  factor  cutoffs.  For 
example,  one  alternative  could  have 
been  an  emission  limit  of  22  ng/J  (0.05 
lb/million  Btu)  heat  input  for  coal-fired 
units  with  heat  input  capacities  of  15 
MW  (50  million  Btu/hour)  or  greater 
which  operate  at  annual  capacity 
factors  of  55  percent  or  more,  and  an 
emission  limit  of  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  for  coal-fired 
units  with  heat  input  capacities  of  15 
MW  (50  million  Btu/hour)  or  greater 
which  operate  at  annual  capacity 
factors  below  55  percent.  The  resulting 
cost  effectiveness  of  this  alternative 
would  range  from  $1300/Mg  to  $3,600/ 
Mg  ($l.e00/ton  to  $3.200/ton]  for 
individual  units.  This  alternative  results 
in  cost  effectiveness  values  closer  to 
those  imposed  by  past  NSPS  for  PM 
control,  but  would  permit  the  use  of  less 
effective  control  technologies  (double 
mechanical  collectors]  on  certain  units. 

3.  Wood  PM  Standard 

As  stated  eariier,  the  proposed 
standards  limiting  FM  emissions  from 
small  steam  generating  units  would 
establish  an  emission  limit  of  43  ng/J 
(0.1  lb/million  Btu)  heat  input  for  wood- 
fired  units  with  heat  input  capacities  of 
8.7  MW  (30  million  Btu/hour)  or  greater. 
The  resulting  cost  effectiveness  ranges 
from  about  $6.000/Mg  to  $18,000/Mg 
($5.400/ton  to  $16,000/ ton)  for  individual 
units.  As  stated  below  under  "Selection 
of  Best  System  of  Particulate  Matter 
Emission  Reduction",  these  cost 
effectiveness  values  are  high  compared 
to  the  cost  effectiveness  imposed  by 
past  NSPS  for  VM  control  (i.e..  up  to 
$3.000/ton).  As  with  the  percent 
reduction  requirement  and  the  coal  PM 
standard,  the  Administrator  specifically 
requests  comment  on  the  proposed 
conclusion  that  wet  scrubbers/ESP's 
represent  best  demonstrated  technology 
for  small  wood-fired  steam  generating 
units. 

Three  regulatory  alternatives  were 
examined  during  development  of  the 
proposed  standards.  As  with  coal,  there 
are  an  infinite  number  of  alternatives 
that  could  have  been  examined,  which 
could  have  included  combinations  of 
various  control  technologies  with 
different  size  cutoffs  and  capacity  factor 
cutoffs.  For  example,  one  alternative 
could  have  been  an  emission  limit  of  130 
ng/J  (0.30  lb/million  Btu)  heat  input  for 
all  wood-fu%d  units  withjieat  input 
capacities  of  15  MW  (50  million  Btu/ 
hour]  or  greater.  The  resulting  cost 
effectiveness  of  this  alternative  would 
range  from  $900/Mg  to  $2.g00/Mg  ($800/ 
ton  to  $Z600/ton]  for  individual  units. 


This  alternative  results  in  cost 
effectiveness  values  closer  to  those 
imposed  by  past  NSPS  for  PM  control, 
but  would  be  based  on  the  use  of  double 
mechanical  collectors  (a  lest  effective 
control  technology)  for  small  wood-fired 
units. 

III.  Impacts  of  the  Standards 

A.  Air 

Compared  to  SOi  emission  levels  as 
currently  controlled  by  a  typical  State 
Implementation  Plan  (SIP),  the  proposed 
standards  would  reduce  emissions  of 
SOj  from  a  small  industrial-commercial- 
institutional  steam  generating  unit  by 
about  70  to  80  percent,  depending  on  the 
steam  generating  unit  size  and  the  type 
of  fuel  fired. 

The  proposed  standards  would  reduce 
emissions  of  PM  from  a  small  industrial- 
commercial-institutional  steam 
generating  unit  by  about  80  to  90 
percent,  depending  on  the  steam 
generating  unit  size  and  the  type  of  fuel 
fired. 

in  the  fifth  year  after  this  NSPS 
becomes  applicable,  nationwide 
emissions  of  SO:  would  be  decreased  by 
about  34.000  megagrams  per  year  (Mg/ 
year]  or  about  37.000  tons  per  year 
(tons/year)  compared  with  projected 
emission  levels  under  the  regulatory 
baseline.  Nationwide  emissions  of  PM 
would  be  decreased  by  about  3.100  Mg/ 
year  (3.400  tons/year)  compared  with 
projected  emission  levels  under  the 
regulatory  baseline. 

B.  Water  and  So/id  Waste 

Under  the  proposed  standards,  no 
significant  water  pollution  impacts  are 
projected,  and  the  projected  impacts  on 
solid  waste  generation  are  small.  In 
addition,  the  wastes  produced  by  PM 
control  processes  are  non hazardous  and 
can  be  disposed  of  using  traditional 
treatment  and  disposal  techniques. 
Therefore,  no  adverse  water  pdllulion  or 
solid  waste  impacts  are  anticipated  as  a 
result  of  the  proposed  standards. 

C.  Energy 

The  proposed  standards  will  not 
result  in  significant  impacts  on  national 
fuel  use  markets.  Some  fuel  switching 
from  coal  and  residual  oil  to  natural  gas 
or  distillate  oil  may  occur,  but  the 
impact  of  any  fuel  switching  on  coal.  oil. 
and  natural  gas  markets  would  be 
negligible  on  a  national  basis.  Energy 
consumption  impacts  resulting  from  the 
proposed  standards  would  be  small. 
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D.  Control  Costs 

1.  Typical  Steam  Generating  Unit  Costs 

Under  the  proposed  standards,  the 
capital  cost  of  a  small  coal-fired  steam 
generating  unit  would  increase  by  about 
11  percent  over  the  costs  at  the 
regulatory  baseline.  The  magnitude  of 
the  increase  would  depend  on  steam 
generating  unit  size  and  type. 
Annualized  costs  for  a  small  coal-fired 
steam  generating  unit  would  increase  by 
approximately  8  percent  over  the  costs 
at  the  regulatory  baseline,  depending  on 
unit  size  and  coal  type.  For  a  small  oil- 
fired  steam  generating  unit,  the  capital 
cost  would  increase  by  about  3  percent 
and  annualized  costs  would  increase  by 
about  19  percent  over  the  costs  at  the 
regulatory  baseline,  depending  on  unit 
size  and  oil  type.  For  a  small  wood-fired 
steam  generating  unit,  the  capital  cost 
would  increase  by  about  19  percent  and 
annualized  costs  would  increase  by 
about  10  percent  over  the  costs  at  the 

\  regulatory  baseline,  depending  on  unit 

^ize  and  type. 

'2.  Nationwide  Costs 

In  the  fifth  year  of  applicability  of  the 
proposed  standards,  the  nationwide 
annualized  costs  for  small  steam 
generating  units  would  increase  by 
about  $38  million. 

E.  Economic  Effects 

The  economic  effects  of  the  proposed 
standards  are  considered  negligible.  For 
most  of  the  six  major  industry  groups 
analyzed,  product  prices  under  the 
"worse  case"  would  increase  by  less 
than  1  percent.  For  the  most  steam 
intensive  industries,  product  prices 
under  the  "worst  case"  are  projected  to 
increase  by  2.8  percent.  National 
product  price  impacts  would  be 
significantly  less.  Most  commercial- 
institutional  facilities  would  not  be 
affected  by  the  proposed  standards 
because  of  the  size  of  the  steam 

fienerating  unit  and  fuels  fired  at  these 
acilities.  Of  the  commercial- 
institutional  facilities  with  steam 
generating  units  subject  to  the  proposed 
SOi  and  PM  standarids,  costs  of  services 
would  generally  increase  by  less  than 
0.5  percent.  For  the  most  steam  intensive 
commercial  facility,  costs  of  services  are 
projected  to  increase  by  1.3  percent. 
Rental  rates  for  office  buildings  that  are 
affected  by  the  proposed  standards 
would  increase  by  less  than  1  percent. 

IV.  Rationale  for  the  Standards 

A.  Selection  of  Source  Category 

On  August  21. 1979.  a  priority  list  for 
development  of  additional  NSPS  was 
published  in  accordance  with  sections 


111(b)(1)(A)  and  111(f)(1)  of  the  CAA  (44 
FR  49222).  This  list  identifled  59  major 
stationary  source  categories  that  were 
judged  to  contribute  significantly  to  air 
pollution  that  could  reasonably  be 
expected  to  endanger  public  health  or 
welfare.  Fossil  fuel-fired  steam 
generating  units  ranked  eleventh  on  this 
priority  list  of  sources  for  which  NSPS 
would  be  established  In  the  future. 

Of  the  10  sources  ranked  above  fossil 
fuel-fired  steam  generating  units  on  the 
priority  list,  9  were  major  sources  of 
volatile  organic  compound  (VOC) 
emissions.  Because  many  areas  have  not 
attained  the  national  ambient  air  quality 
standard  (NAAQS)  for  ozone,  major 
sources  of  VOC  emissions  were 
accorded  a  very  high  priority.  Fossil 
fuel-fired  industrial  steam  generating 
units  were  the  highest  ranked  source  of 
PM  and  SO*  emissions  when  the  priority 
list  was  published. 

An  amendment  to  the  priority  list  was 
promulgated  on  November  25. 1986,  that 
expanded  the  source  category  of 
industrial  fossil  fuel-fired  steam 
generating  units  to  cover  all  steam 
generating  units,  including  both  fossil 
fuel-fired  and  nonfossil  fuel-fired  steam 
generating  units,  as  well  as  steam 
generating  units  used  in  commercial  and 
institutional  applications  (51  FR  42796). 
Consistent  with  that  amendment  to  the 
priority  list,  these  proposed  standards 
include  both  fossil  fuel-  and  wood-fired 
small  industrial,  commercial,  and 
institutional  steam  generating  units. 

Fossil  fuel-  and  wood-fired  steam 
generating  units  are  significant  sources 
of  emissions  of  PM  (including  PMio. 
which  is  PM  with  mean  diameters 
smaller  than  10  microns),  SOi,  and  NO^- 
In  particular,  the  expected  construction 
of  numerous  new  small  steam 
generating  imits  as  a  result  of  industrial, 
commercial,  and  institutional  sector 
growth  is  expected  to  result  in  an 
increase  in  emissions  of  these 
pollutants. 

National  ambient  air  quality 
standards  have  been  established  for 
SOi.  PMio.  and  NOx  because  of  their 
known  adverse  effects  on  public  health 
and  welfare.  Impacts  of  these  pollutants 
have  been  documented  in  criteria 
documents  prepared  under  Section  108 
of  the  CAA.  These  effects  are  a  major 
basis  for  concluding  that  emissions  from 
small  steam  generating  units  constitute 
a  potential  danger  to  public  health  and 
welfare.  Also  significant  is  the  fact  that 
many  new  small  steam  generating  units 
will  be  located  in  urban  areas  where  a 
large  population  may  be  exposed  to  the 
emissions. 


B.  Selection  of  Affected  Facilities 

This  rulemaking  focused  on  industrial- 
commercial-institutional  steam 
generating  units  with  heat  input 
capacities  of  29  MW  (100  million  Btu/ 
hour)  or  less.  Steam  generating  units  are 
defined  as  devices,  regardless  of 
application,  that  combust  fuel  to 
produce  steam  or  to  heat  water  or  any 
other  heat  transfer  medium.  This 
definition  includes  units  that  are  part  of 
a  cogeneration  or  a  combined  cycle 
system,  but  does  not  include  process 
heaters.  A  process  heater  is  defined  as  a 
device  that  is  primarily  used  to  heat  a 
material  to  promote  a  chemical  reaction 
in  which  the  material  participates  as  a 
reactant  or  catalyst 

The  population  of  steam  generating 
units  in  the  size  range  of  29  MW  (100 
million  Btu/hour)  heat  input  or  less  can 
be  subdivided  into  two  distinct 
segments:  commercial-institutional  and 
industrial  units.  Commercial- 
institutional  units  include  those  units 
located  at  offices  and  apartments, 
shopping  centers,  hospitals,  laundries, 
hotels,  elementary  and  secondary 
schools,  colleges  and  universities,  and 
other  nonindustrial  facilities. 
Commercial-institutional  units  are 
predominantly  found  in  the  size  range 
below  about  8.7  MW  (30  million  Btu/ 
hour]  heat  input  capacity.  Industrial 
units  Include  those  units  that  provide 
steam  for  manufacturing  and  other 
production  facilities.  Industrial  units  are 
predominantly  found  in  the  size  range 
above  &7  MW  (30  million  Btu/hour)  heat 
input  capacity. 

The  commercial-institutional  segment 
can  be  further  subdivided  into  two 
principal  groups.  Above  about  2.9  MW 
(10  million  Btu/hour)  heat  input 
capacity,  most  commercial-institutional 
units  serve  majof  hospitals,  large 
colleges  and  universities,  large  hotels, 
large  commercial  laundries,  and  other 
large  commercial-institutional  facilities. 
Below  about  2.9  MW  (10  million  Btu/ 
hour)  heat  input  capacity,  the  majority 
of  commercial-institutional  units  serve 
elementary  and  secondary  schools, 
shopping  centers,  office  buildings,  and 
other  smaller  commercial-institutional 
facilities. 

Consequently,  the  small  industrial- 
commercial-institutional  steam 
generating  unit  population  is  composed 
of  units  falling  into  one  of  three  major 
size  ranges.  Units  between  8.7  and  29 
MW  (30  and  100  million  Btu/hour)  heat 
input  capacity  are  used  primarily  in 
industrial  facilities.  Units  between  2.9 
and  8.7  MW  (10  and  30  million  Btu/hour) 
heat  input  capacity  are  used  primarily  at 
larger  commercial-institutional  facilities 
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and  some  industrial  facilities.  Units 
below  2.9  MW  (10  million  Btu/hour) 
heat  input  capacity  are  used  almost 
exclusively  at  smaller  commercial- 
institutional  facilities. 

In  addition  to  differences  in  end  use 
application,  the  predominant  type  of 
steam  generating  unit  varies  according 
to  these  three  major  size  ranges.  In  the 
industrial  segment  (above  about  8.7  MW 
(30  million  Btu/hour)  heat  input 
capacity],  watertube  units  predominate. 
In  the  population  segment  of  larger 
commercial-institutional  units  [between 
about  8.7  MW  (30  million  Btu/hour)  and 
2.9  MW  (10  million  Btu/hour)  heat  input 
capacity],  both  watertube  and  firetube 
units  are  found.  In  the  small 
commercial-institutional  population 
segment  (below  about  2.9  MW  (10 
million  Btu/hour)  heat  input  capacity], 
firetube  and  cast-iron  designs 
predominate.  Each  of  these  unit  types 
has  noticeably  different  design  and 
emission  characteristics. 

Fuel  use  patterns  also  vary  according 
to  the  three  major  size  ranges  in  the 
small  steam  generating  unit  population. 
Natural  gas  and  distillate  oil  tend  to  be 
the  predominant  fuels  combusted  in 
commercial-institutional  units  below  2.9 
MW  (10  million  Btu/hour)  heat  input, 
whereas  residual  oil  is  an  important  fuel 
in  industrial  and  larger  commercial- 
institutional  units.  Also,  to  the  extent 
that  coal  is  used  as  a  fuel  in  the  small 
steam  generating  unit  population,  it  is 
generally  used  in  industrial  units  above 
8.7  MWS  (30  million  Btu/hour)  in  size. 

Because  of  the  different  applications, 
types  of  units,  and  fuels  fired  in  the 
three  major  size  ranges  of  the  small 
steam  generating  unit  population,  the 
potential  emissions  reductions  for  each 
size  range  will  vary.  The  major 
pollutants  emitted  from  steam 
generating  units  are  SO2,  PM.  and  NO,. 
The  actual  amount  of  these  pollutants 
emitted  from  each  individual  unit  will 
vary  according  to  size  range.  For 
instance,  potential  SOi  emission 
reductions  from  a  typical  steam 
generating  unit  smaller  than  2.9  MW  (10 
million  Btu/hour)  heat  input  capacity 
would  be  negligible;  potential  SO» 
emission  reductions  from  a  typical  unit 
between  2.9  and  8.7  MW  (10  and  30 
million  Btu/hour)  heat  input  capacity 
would  be  about  70  Mg/year  (80  tons/ 
year);  and  potential  SO*  emission 
reductions  from  a  typical  unit  between 
8.7  and  29  MW  (30  and  100  million  Btu/ 
hour)  heat  input  capacity  would  be 
about  450  Mg/year  (500  tons/year). 

As  with  SOj,  emissions  of  PM  from 
this  source  category  also  vary  by  size 
range.  For  example,  potential  PM 
emission  reductions  from  a  typical 
steam  generating  unit  smaller  than  2.9 


MW  (10  million  Btu/hour)  heat  input 
capacity  would  be  negligible.  Potential 
PM  emission  reductions  from  a  typical 
unit  between  2.9  and  8.7  MW  (10  and  30 
million  Btu/hour)  heat  input  capacity 
would  be  about  2.7  Mg/year  (3.0  tons/ 
year).  Potential  PM  emissions  reductions 
from  a  typical  unit  above  8.7  MW  (30 
million  Btu/hour)  heat  input  capacity 
would  be  approximately  90  Mg/year 
(100  tons/year).  The  same  pattern  is 
evident  with  emissions  of  NO,. 

The  preceding  discussion  generalizes 
the  fuel  use,  unit  type,  and  emission 
characteristics  of  small  steam 
generating  units.  Other  size  ranges  could 
have  been  selected  and  may,  in  some 
cases,  be  appropriate.  The  EPA  solicits 
comments  on  whether  the  size  ranges 
chosen  will  accurately  represent  the 
small  steam  generating  units  subject  to 
the  NSPS. 

This  comparison  demonstrates  that 
the  greatest  potential  emission 
reductions  are  achievable  from  units  in 
the  largest  size  ranges  (i.e.,  industrial 
and  lai^e  commercial-institutional  units) 
and  that  the  potential  emission 
reductions  achievable  from  units  in  the 
smallest  size  range  (i.e.,  small 
conunercial-institutional  units)  are 
extremely  small.  Considerable 
administrative  and  enforcement 
resources,  however,  would  be  needed  to 
apply  standards  to  these  small  steam 
generating  units  because  of  the  large 
number  of  units  in  the  smallest  size 
range.  For  example,  an  estimated  14,000 
new  units  below  2.9  MW  (10  million 
Btu/hour]  in  size  are  projected  to  be 
built  through  the  fifth  year  after 
proposal,  compared  to  about  1,300  units 
in  the  size  range  between  2.9  and  8.7 
MW  (10  and  30  million  Btu/hour)  in  size, 
and  about  500  units  between  8.7  and  29 
MW  (30  and  100  million  Btu/hour)  in 
size. 

Thus,  even  though  a  larger  number  of 
units  is  found  in  the  smallest  size  range, 
a  much  greater  emission  reduction  per 
unit  would  be  gained  by  focusing  the 
NSPS  on  industrial  and  large 
commercial-institutional  units.  Very 
little  emission  reduction  would  be 
gained  by  regulating  a  steam  generating 
unit  in  the  smallest  size  range,  and 
substantial  agency  resources  would  be 
needed  to  review,  monitor,  and  enforce 
the  NSPS. 

In  addition  to  the  extra  burden  on 
regulatory  agencies,  owners  or  operators 
of  these  smaller  sized  units  would  have 
the  extra  burden  of  dealing  with  these 
new  national  regulations.  As  stated 
previously,  most  of  the  smaller 
commercial-institutional  units  [i.e.,  those 
with  heat  input  capacities  less  than  2.9 
MW  (16  million  Btu/hour)]  are  located 
in  places  such  as  public  schools  or 


churches.  Because  these  facilities 
usually  employ  part-time  or  volunteer 
operators  rather  than  full-time 
personnel,  the  testing  and  reporting 
requirements  needed  to  demonstrate 
compliance  with  the  standards  would  be 
much  more  difficult  for  small 
commercial-institutional  establishments 
to  meet.  For  example,  it  would  be 
difficult  and  burdensome  for  personnel 
at  an  elementary  school,  church,  or 
small  apartment  building  to  collect  and 
analyze  samples  of  fuels  fired  and 
submit  reports  on  a  regular  basis  to  the 
respective  enforcement  agency. 

Because  of  the  extra  burden  required 
of  both  the  unit  owner/operator  and 
regulatory  agency  personnel,  and  tl^ 
small  emission  reductions  involved, 
regulation  of  units  in  the  smallest  size 
range  is  not  considered  reasonable. 
Consequently,  a  lower  size  cutoff  of  2.9 
MW  (10  million  Btu/hour)  heat  input 
capacity  was  selected  for  determining 
applicability  with  the  proposed 
regulations. 

C.  Selection  of  Best  System  of  Nitrogen 
Oxides  Emission  Reduction 

Because  of  the  relatively  small 
emission  reductions  and  the  relatively 
high  costs  associated  with  NO.  controls 
on  small  steam  generating  units,  NO. 
standards  for  small  steam  generating 
units  are  considered  unreasonable.  For 
example,  a  recent  report  by  the  South 
Coast  Air  Quality  Management  District 
regarding  NO,  standards  for  small 
steam  generating  units  located  in 
southern  California  cited  cost- 
effectiveness  levels  of  $6,600/Mg 
($6,000/ton).  These  cost-effectiveness 
levels  are  generally  considered 
unreasonable  for  national  NO, 
standards.  Consequently,  to  evaluate  the 
reasonableness  of  NO.  standards  for 
small  steam  generating  units,  a 
screening-type  cost  analysis  was 
undertaken  to  estimate  the  cost 
effectiveness  of  NO,  control 
technologies  available  for  setting 
national  standards  limiting  NO, 
emissions  from  small  steam  generating 
units. 

Several  control  technologies  are 
available  to  control  NO,  emissions  from 
small  steam  generating  units:  low  excess 
air  (LEA),  flue  gas  recirculation  (FGR). 
staged  combustion  (SC),  thermal  de- 
NO„  and  selective  catalytic  reduction 
(SCR).  With  LEA.  the  combustion  air 
flow  is  reduced  to  near  the  minimum 
amount  needed  for  complete 
combustion.  In  an  FGR  system,  a  portion 
of  the  flue  gas  is  recycled  from  the  stack 
to  the  burner  windbox.  Upon  entering 
the  windbox,  the  flue  gas  is  mixed  with 
the  combustion  air  prior  to  being  fed  to 
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the  burner  or  the  grate.  In  one  type  of  SC 
system,  conventionai  burner*  are  used 
to  introduce  the  fuel  and  a  portion  of  the 
combuation  air  (called  primary  air)  into 
the  steam  generating  unit  The  remaining 
combristion  air  (secondary  air)  is 
introduced  approximately  one-third  of 
the  distance  down  the  furnace  through 
overflre  air  (OFA)  ports.  Alternatively. 
SC  can  be  carried  oat  in  the  burner 
rather  than  through  the  use  of  OFA 
ports.  In  diermal  de-NO,,  ammonia 
(NKb)  is  injected  into  the  upper 
combustion  chamber  (convection 
section)  of  the  combustor  at  a  specified 
temperature  window  to  reduce  NO,  to 
nitrogen  gas  (Ni).  in  SCR.  NHi  injected 
into  the  flue  gas  downstream  of  the 
combustion  chamber  mixes  with  the 
NO,  contained  in  the  fhie  gas  and 
passes  through  a  catalyst  bed. 

Of  these  control  technologies,  thermal 
de-NO.  was  not  considered  further 
because  the  required  temperature/ 
residence  time  window  generally  cannot 
be  achieved  by  units  in  the  small  steam 
generating  unit  size  range.  Selective 
catalytic  reduction  also  was  not 
considered  further  because  the  catalysts 
used  in  this  technique  are  very 
expensive. 

Low  excess  air,  SC  asid  PGR  are 
applicable  to  small  steam  generating 
units  and  could  serve  as  the  basis  for 
national  standards  limiting  NO, 
emissions  from  such  units.  Low  excess 
air  l»as  the  potential  for  reducing  NO, 
emissions  by  about  20  percent,  and  FOR 
and  SC  have  the  potential  for  reducing 
emissions  by  about  50  percent 

The  current  data  available  on  NO, 
emissions  from  these  three  control 
techniques  applied  to  small  steam 
generating  units  are  quite  limited  and 
very  scattered.  Conclusions  regarding 
performance  of  these  technologies 
cannot  be  drawn,  and  tlierefore, 
standards  cannot  be  developed  based 
on  the  existing  data.  Nevertheless, 
assumptions  were  made  regarding  the 
performance  capabilities  and  costs  of 
these  technologies  to  determine  whether 
the  cost  impacts  of  establishing  NO, 
standards  for  small  steam  generating 
units  would  be  reasonable. 

For  the  diree  NO,  control  technologies 
examined,  the  costs  for  NO,  control 
were  estimated  for  small  steam 
generating  units  combusting  natural  gas, 
distillate  oil.  residual  oil,  and  coal.  For  a 
typical  15  M W  (SO  million  Btu/hour) 
heat  input  capacity  mit  operating  at  a 
capacity  factor  of  5S  percent  (0.55),  costs 
were  raiodrted  for  ancontrotled  units 
and  units  eqiipped  with  LEA,  PGR,  and 
SC.  Approximatioas  of  baseline  and 
controlled  NO,  emission  levels  were 
used  to  estimate  the  cost  effectiveness 


of  spplying  LEA,  PGR,  or  8C  controls  to 
these  units. 

TIm  resulting  cost-effectiveness  levels 
for  I£A  ranged  from  $3.900/Mg  ($3,000/ 
ton)  to  $33,00O/Mg  ($30,000/ton),  and  the 
resulting  oost-effectiveness  levels  for 
PGR  and  SC  were  in  excess  of  $3,300/ 
Mg  ($3,000/ton).  For  this  analysis  of 
PGR  and  SC,  NO,  emission  reductions 
were  assumed  to  be  70  percent  over 
baseline,  which  is  in  the  same  range 
cited  in  the  above-mentioned  California 
report.  These  emission  reduction 
projections,  which  are  quite  high,  tend  to 
overstate  the  actual  achievable 
reductions  so  that  the  true  cost- 
effectiveness  values  for  FGR/SC  on 
small  steam  generating  units  are 
expected  to  be  higher. 

Some  costs  were  not  included  in  these 
analyses,  such  as  the  cost  of  eo^tloying 
a  frill-time,  highly  trained  steam 
generating  unit  operator,  who  may  not 
be  present  at  all  facilities.  Due  to  the 
sophistication  of  the  technologies,  the 
operation  of  NO,  controls  requires  full- 
time,  skilled  operators.  Since  no  cost  for 
the  operator  was  included,  the  actual 
cost  effectiveness  of  NO,  control  on 
small  steam  generating  units  could  be 
higher,  and  the  performance  capabilities 
of  the  technologies  as  well  as  the 
achievable  emission  reductions  could  be 
overestimated. 

As  mentioned  earlier,  there  are  some 
areas  of  the  country  that  kave  acute  air 
quality  problems.  In  these  areas.  NO. 
controls  may  well  be  considered 
necessary  and  reasonable  even  at  higher 
cost-e^ectiveness  levels.  However,  Ae 
estimated  cost-effectiveness  levels 
associated  with  NO,  standards  for  small 
steam  generating  units,  discussed  above, 
are  considered  uiu«asonable  for 
national  NO,  standards. 

However,  EPA  is  under  Court  order  to 
issue  "•  *  *  proposed  small  trailer  NSPS 
for  particulate  matter,  nitrous  oxides, 
and  sulfur  dioxide  by  June  1, 1989  *  *  *~ 
(5/erro  Club  va  ReilJy,  DUC  N.  84- 
0325).  While  the  Court's  decision 
recognized  EPA's  discretion  in 
determining  which  pollutants  from  a 
source  category  to  regulate,  the  specific 
language  of  the  Order  could  be 
interpreted  to  mean  that  E3>A  must 
propose  NO,  standards.  As  stated 
above,  EPA  considers  national  NO, 
standards  based  upon  readily  available 
combustion  modification  techniques  or 
add-on  control  technologies  to  be 
unreasonable  for  small  steam  generating 
units.  However,  to  avoid  die  possibility 
that  EPA  would  be  in  violation  of  the 
letter  of  the  Court  order,  a  NO,  standard 
of  430  ng/I  (1.0  Ib/miflion  BtuJ  heat  input 
is  proposed  in  today's  notice  for  affected 
facilities  combusting  coal,  oil,  natural 


gas.  or  mixtures  of  these  fuels  with  any 
other  fuels.  The  NO,  standard  would  be 
established  at  a  level  that  can  be  met  by 
all  small  steam  generating  units.  For  this 
reason,  no  source  testing  or  monitoring 
would  be  required.  The  EPA  will 
consider  comments  on  the 
appropriateness  of  this  standard  for  NO, 
and  specifically  solicits  comment  on  the 
appropriateness  of  applying  the  NO. 
control  techniques  described  above  to 
this  source  category.  As  with  the 
proposed  SOb  standards  and  PM 
standards,  any  unit  which  has 
commenced  construction  after  today's 
proposal  date  omst  meet  whatever  final 
NO,  standard  is  promulgated. 

D.  Sehction  of  Best  System  of 
Particulate  Matter  Emission  Reduction 

1.  Natural  Gas-Fired  Small  Steam 
Generating  Units 

The  uncontrolled  PM  emissions  from 
the  combustion  of  natural  gas  in  small 
steam  generating  units  are  very  low. 
Uncontrolled  PM  emission  levels  of  less 
than  9  ng/J  (a02  lb/million  Btu)  heat 
input  are  typical  of  natural  gas-fired 
steam  generating  umts.  Because  of  these 
low  uncontrolled  I^  emission  levels, 
the  applicatioon  of  any  type  of  PM 
control  technology  to  small  natural  gas- 
fired  steam  generating  units  would 
impose  significant  costs  for  no  benefit 
Consequently,  the  use  of  my 
conventional  PM  control  technology  to 
reduce  I^  emissions  from  small  natural 
gas-fired  steam  generating  units  is 
considered  unreasonable  and  no  frirther 
consideration  has  been  given  to  the 
development  of  standards  to  limit  Phi 
eaaissions  from  these  units. 

2.  Oil-Fired  Small  Steam  Generating 
Units 

The  SIP  PM  emission  limits  for  small 
oil-fired  units  range  from  130  to  190  ng/) 
(0.30  to  a45  lb/million  Btu)  heat  input, 
depending  on  unit  size.  These  emission 
limits  can  generally  be  met  when  firing 
hi^  sulfur  oil  with  no  add-on  controls 
based  on  the  correlation  between  fuel 
oil  sulfur  content  and  emissions  of  FM 
from  oil  combustion  presented  in  the 
manual,  "Compilation  of  Air  Pollutant 
Emissiim  Factors"  (AP-42).  This 
correlatton,  w4iich  is  based  on  data  from 
over  100  steam  generating  units, 
indicates  that  PM  emissions  from  fuel 
oils  having  a  sulfur  content  of  1,290  ng/J 
(3.0  Ib/milHon  Btu)  heat  input  would  be 
about  95  ng  PM/J  fO.22  Ib/nallion  Btu) 
heat  input. 

This  correlation  between  PM 
emissions  and  oil  sulfur  content 
indicates  that  reductions  in  PM 
emissions  are  a  secondary  benefit 
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associated  with  reducing  emissions  of 
SOi  throu^  the  combustion  of  tow 
sulfur  oils.  As  a  result  the  proposed 
standards  limiting  SOj  emissions  from 
oil  combustion,  which  are  based  on  the 
use  of  very  low  sulfur  oil.  also  achieve 
reductions  in  PM  emissions. 

Based  on  the  data  from  AP-42,  firing 
very  low  sulfur  oil  with  a  sulfur  content 
of  215  ng/I  {0.50  lb/million  Btu)  heat 
input  or  less  will  reduce  PM  emissions 
to  43  ng/I  (0.10  Ib/million  Btu)  heat  input 
or  less.  Thus,  firing  very  low  sulfur  oil  to 
comply  with  the  SO»  standard  discussed 
below  can  be  expected  to  reduce  PM 
emissions  to  43  ng/J  (0.10  lb/million  Btu) 
heat  input  or  less. 

Flue  gas  desulfurization  (FGD) 
systems  are  also  capable  of  reducing  PM 
emissions  firwn  otl-fired  steam 
generating  units  to  43  ng/J  (0.10  lb/ 
million  Btu)  heat  input  or  less.  As  a 
result  if  a  small  oil-fired  steam 
generating  unit  were  to  fire  a  high  sulfur 
oil  and  use  an  FGO  system  to  comply 
with  the  proposed  SOi  standard,  this 
system  would  also  reduce  PM  emissions 
to  43  ng/)  (0.10  lb/million  Btu)  heat 
input 

Use  of  add-on  PM  controls  was 
considered  for  limiting  emissions  from 
small  oil-fired  units  beyond  levels 
achievable  either  from  combusting  very 
low  sulfur  od  or  from  using  FGD  systems 
if  combusting  high  sulfur  oil  Fabric 
filters  were  not  considered  because  fiy 
ash  from  oil  combustion  is  sticky, 
making  these  control  systems  ineffective 
on  oil-fired  units  in  general  Mechanical 
collectors  also  were  not  considered 
because  they  are  ineffective  in  coUectiDg 
the  small  particle  sizes  of  PM 
characteristic  of  oil  combustion. 

Electrostatic  precipitators  have  been 
used  to  control  PM  emissions  from  some 
oil-fired  units.  Although  few  data  are 
available,  these  data  indicate  that  an 
ESP  can  reduce  I^  emissions  to  22  ng/J 
(0.05  lb/million  Btu)  heat  input  or  less. 
The  cost  effectiveness  of  this  additional 
emission  reduction  from  43  ng/J  (0.10  lb/ 
million  Btu)  to  22  ng/J  (0.05  lb/million 
Btu),  however,  is  estimated  to  be  over 
$110,080/Mg  ($100,000/ ton),  which  is 
considerd  unreasonable. 

The  proposed  SOj  standards  would 
reduce  PM  emissions  from  oil-fired  units 
by  requiring  the  use  of  oils  with  a  very 
low  sulfur  content  that  result  in  I^ 
emissions  of  less  than  43  ng/}  (0.10  lb/ 
million  Btu)  heat  input  or.  if  a  high  sulfur 
oil  is  fired,  the  use  of  an  FGD  system 
that  will  also  reduce  PM  emissions  to 
less  dian  43  ng/J  (0.10  lb/million  Btu) 
heat  input  Any  additional  PM  control 
on  these  units  is  considered 
unreasonable.  Therefore,  no  PM 
emission  timit  is  proposed  for  oil-fired 
units. 


Although  combustion  of  very  tow 
sulfur  oil  results  in  low  PM  emissions,  it 
is  possible  through  incomplete 
combustion  for  PM  emissions  to 
increiue.  Incomplete  combustion  can 
result  from  poor  maintenance  or 
improper  operation.  In  both  cases, 
incomplete  combustion  is  easily 
identified  by  increased  opacity  at  the 
stack,  and  if  the  opacity  exceeds  20 
percent  this  is  a  dear  indication  of 
incomplete  combustion.  For  this  reason, 
an  opacity  limit  of  20  percent  is 
proposed  to  allow  identification  of.  and 
appropriate  enforcement  action  to  be 
taken  regarding,  oil-fired  units  operating 
with  incomplete  combustion. 

3.  Coal-Fired  Small  Steam  Generating 
Units 

Coal  PM  Emissions  and  Control 
Techniques.  Unlike  PM  emissions  from 
oil  combustion,  PM  emissions  from  coal 
combustion  cannot  be  correlated  to  fuel 
sulfur  content.  Consequently,  limiting 
SOj  emissions  from  coal  combustion 
through  the  use  of  low  sulfur  coal  will 
have  little,  if  any,  effect  on  PM 
emissions.  Therefore,  the  proposed  SOi 
standard  for  small  coal-fired  steam 
generating  units  achieves  little,  if  any, 
reduction  m  PM  emissions  frt)m  these 
units. 

The  SIP  emission  hmits  for  PM 
emissions  from  small  coal-fired  units 
range  from  140  to  200  ng/J  (a33  to  a46 
lb/million  Bto)  heat  input  depending  on 
steam  generating  imit  size.  Tbe  PM 
control  system  historically  used  to  meet 
these  SIP  emission  limits  is  a  single 
mechanical  collectcH*. 

Mechanical  collection  is  a  well- 
established  technology  using  centrifugal 
separation  to  remove  particles  from  a 
gas  stream.  Mechanical  coUectcvs  have 
been  widely  used  for  years  to  control 
PM  emissions  from  steam  generating 
units  firing  coal.  More  recently,  they 
have  been  used  as  flue  gas  precleaning 
devices  located  upstream  of  more 
efficient  PM  control  devices.  Therefore, 
the  regulatory  baseline  for  PM  emissions 
from  small  coal-fired  units  was  based  on 
the  performance  of  a  single  mechanical 
collector. 

The  emission  control  techniques 
evaluated  for  limiting  VM  emissions 
from  small  coal-fired  steam  generating 
units  include  double  mechanical 
collectors  (DMCs),  sidestream 
separators,  wet  FGD  systems  (wet 
scrubbers),  fabric  filters,  and  ESP's. 

Double  Mechanical  Collectors.  Most 
mechanical  collectors  consist  of  multiple 
small  cyclone  collectors  connected  in  a 
parallel  arrangement  (multitube 
cyclone).  A  variation  of  this  technologj' 
consists  of  two  mechanical  collectors 
connected  in  series.  This  latter 


configuration  is  referred  to  as  a  DMC. 
This  arrangement  typically  achieves 
lower  PM  emission  levels  than  a  single 
mechanical  collector. 

To  assess  the  performance  of  DMCs 
on  coal-fired  units,  PM  emissions  data 
from  nine  sites  were  re\iewed.  The  units 
ranged  in  heat  input  capacity  from  15  to 
60  MW  (GO  to  206  million  Btu/hour)  and 
were  operated  at  33  to  100  percent  of  full 
load  during  the  tests.  In  all  the  tests.  PM 
emissions  were  less  than  130  ng/J  (0.30 
lb/million  Btu).  Therefore.  DMCs  are 
considered  a  demonstrated  control 
technique  for  reducing  PM  emissions  to 
130  ng/I  (0.30  lb/million  Btu)  heat  input 
or  less  on  coal-fired  units. 

Although  DVfC's  will  reduce  PM 
emissions  from  coal  combustion, 
mechanical  collectors  in  general  are 
relatively  ineffective  for  collecting  PMio 
As  particle  size  approaches  PMio.  the 
control  efficiency  of  mechanical 
collection  systems  drops  sharply.  Data 
from  AP-^  indicate  that  the  PM,« 
removal  efficiency  of  mechanical 
collection  systems  on  coal-fired  units  is 
less  than  40  percent  Consequently,  a 
large  amount  of  the  PM  emitted  from 
coal-fired  units  operating  with  DMCs  is 
PMio.  These  smaller  particle  sizes  are  in 
the  inhalable  range  and  have  a  greater 
potential  for  adverse  health  impacts. 

Sidestream  Separators.  A  sidestream 
separator  is  a  mechanical  collector  from 
which  a  slipstream  or  "sidestream"  of 
fiue  gas  is  routed  to  a  small  fabric  filter. 
In  most  cases,  about  20  percent  of  the 
total  fiue  gas  volume  passes  through  the 
fabric  filter,  although  in  some  cases  it 
may  approach  50  percent  of  the  total  gas 
stream. 

Data  were  available  for  eight  spreader 
stoker  units  ranging  in  heat  input 
capacity  from  9  to  29  MW  (31  to  100 
million  Btu/hour)  and  retrofitted  with 
sidestream  separators.  The  units 
operated  at  loads  ranging  from  68  to  lOH 
percent  of  full  capacity  under  relatively 
constant  load  conditions.  The 
percentage  of  total  flow  sent  to  the 
fabric  filter  varied  from  15  to  51  percent. 
Particulate  matter  emissions  in  all  tests 
were  less  than  86  ng/f  (0.20  Ib/million 
Btu).  Sidestream  separators,  therefore, 
are  considered  a  demonstrated  control 
technique  for  reducing  PM  emissions 
from  small  coal-fired  imits  to  86  ng/) 
(0.20  lb/million  Btu)  or  less. 

The  available  PMio  emission  control 
performance  data  for  sidestream 
separators  applied  to  stoker  steam 
generating  units  firing  coal  indicate  an 
improvement  in  performance  in 
comparison  to  mechanical  collectors. 
The  limited  data  available  indicate 
sidestream  separators  remove 
approximately  70  to  80  percent  of  PMio 
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In  addition,  sidestream  separators  can 
be  operated  with  a  constant  air  How 
rate  through  the  fabric  filter,  thereby 
increasing  the  ratio  of  gas  through  the 
baghouse  to  total  gas  flow  at  reduced 
load  and  partially  offsetting  any 
deterioration  in  mechanical  collector 
performance  at  reduced  load.  Over  the 
full  operating  range,  sidestream 
separators  represent  a  method  of 
improving  mechanical  collector 
performance;  however,  the  mechanical 
collector  component  of  a  sidestream 
separator  must  be  well  maintained  to 
ensure  low  overall  emission  rates.  The 
small  fabric  Hlter  used  in  the  sidestream 
separator  arrangement  cannot  offset 
poor  performance  of  an  inadequately 
maintained  mechanical  collector. 

Wet  Scrubbers  or  Wet  FGD  Systems. 
A  wet  scrubber  system  uses  an  aqueous 
stream  to  remove  PM  from  a  gas  stream. 
The  available  emissions  data  for  wet 
scrubbers  consisted  of  data  for  three 
wet  icnibbers  servicing  coal-fired 
spreader  stoker  units.  The  units  ranged 
from  37  to  69  MW  (125  to  236  million 
Btu/hour)  heat  input  capacity  and  were 
operated  at  loads  ranging  from  73  to  92 
percent  of  full  load  during  the  tests. 

All  three  wet  scrubbers  were  dual- 
alkali  FGD  systems  designed  with 
venturi  devices  for  combined  PM  and 
SO*  control  and  were  preceded  by 
mechanical  collectors.  Particulate 
matter  emissions  in  all  tests  were  less 
than  or  equal  to  43  ng/J  (0.10  lb/million 
Btu)  heat  input.  Because  unit  size  has 
little  effect  on  wet  scrubber  operation, 
wet  scrubbers  are  considered  a 
demonstrated  control  technique  for 
reducing  PM  emissions  from  small  coal- 
flred  units  to  43  ng/|  (0.10  lb/million  Btu) 
heat  input  or  less. 

Fabric  Filters.  Fabric  filters  have  been 
used  on  an  increasing  number  of  steam 
generating  units  in  recent  years.  A  fabric 
filtration  system  directs  particle-laden 
flue  gas  through  a  number  of  fabric  bags 
where  the  particles  collect  as  a  filter 
cake  on  the  base  surface.  Data  are 
available  for  five  coal-Hred  spreader 
stoker  units  and  two  FBC  units  equipi>ed 
with  fabric  filters.  The  units  ranged  in 
heat  input  capacity  from  13  to  59  MW 
(48  to  208  million  Btu/hour)  and  were 
operated  at  loads  ranging  from  71  to  100 
percent  of  full  capacity. 

Fabric  filters  reduced  PM  emissions 
from  each  of  the  seven  units  to  less  than 
22  ng/J  (0.05  lb/million  Btu)  heat  input. 
These  data  indicate  that  fabric  filter 
performance  is  not  affected  by  unit 
design  or  size.  Thus,  fabric  filters  are 
considered  a  demonstrated  control 
technique  for  reducing  PM  emissions 
from  small  coal-fired  steam  generating 
units  to  22  ng/J  (0.05  lb/million  Btu)  heat 
input  or  less. 


Fabric  filters  have  also  been  shown  to 
be  one  of  the  most  efficient  PM  control 
techniques  in  controlling  small  particles, 
achieving  more  than  99  percent  removal 
efficiency  for  PMio.  Fabric  filters  have 
been  shown  to  be  one  of  the  most 
versatile  high-efficiency  PM  emission 
control  technologies  and  can  readily  be 
applied  to  steam  generating  units  firing 
a  wide  range  of  coals. 

Electrostatic  Precipitators. 
Electrostatic  precipitators  remove  PM 
from  steam  generating  unit  flue  gases  by 
electrically  charging  the  suspended 
particles  and  precipitating  them  onto  a 
collection  plate  or  tube.  Data  were 
available  for  ESFs  on  coal-ffred  units 
ranging  from  27  to  110  MW  (92  to  375 
million  Btu/hour)  in  heat  input  capacity. 
All  tests  resulted  in  PM  emissions  of 
less  than  22  ng/J  (0.05  lb/million  Btu) 
heat  input. 

All  but  one  of  the  emission  tests  were 
conducted  on  units  firing  coals  with 
sulfur  contents  of  1.0  weight  percent 
sulfur  or  less.  A  larger  collection  area  is 
generally  required  to  achieve  a  given 
PM  collection  efficiency  on  low  sulfur 
coal-fired  units  than  on  high  sulfur  coal- 
fired  units.  Thus,  the  above  controlled 
emission  levels  would  be  achievable  on 
units  firing  high  sulfur  coal  with 
collection  areas  equal  to  or  less  than  the 
collection  areas  for  low  sulfur  coal. 
Therefore,  ESFs  are  considered  a 
demonstrated  control  technique  for 
reducing  PM  emissions  from  coal-fired 
units  to  22  ng/J  (04)5  lb/million  Btu)  heat 
input  or  less. 

The  performance  of  ESFs  is  superior 
to  mechanical  collectors  and  sidestream 
separators,  especially  with  respect  to 
control  of  smaller  particles.  Tests  of  two 
coal-fired  steam  generators,  for 
example,  showed  ESFs  to  have  removal 
efficiencies  of  99  percent  for  PMio. 

Analysis  of  Control  Options.  An 
emission  rate  of  130  ng/J  (0.30  Ib/million 
Btu)  heat  input  was  selected  as  Control 
Option  A  for  standards  limiting  PM 
emissions  from  small  coal-fired  units. 
This  option  was  based  on  the  use  of  a 
CMC.  Emission  rates  of  86  ng/J  (0./20 
lb/million  Btu)  heat  input  and  43  ng/J 
(0.10  lb/million  Btu)  heat  input  were 
selected  as  Control  Options  B  and  C, 
respectively.  Control  Option  B  was 
based  on  the  use  of  a  sidestream 
separator  and  Control  Option  C  was 
based  on  the  use  of  a  wet  scrubber. 
Finally,  an  emission  rate  of  22  ng/J  (0.05 
lb/million  Btu)  was  selected  as  Control 
Option  D.  This  option  was  based  on  the 
use  of  an  ESP  or  a  fabric  filter.  A 
summary  of  the  control  options  for 
limiting  PM  emissions  from  coal-fired 
units  is  presented  in  Table  1. 


Table  1.— PM  Control  Options  for 
Small  Coal-Fired  Units 


Control  option 

PM 
•mission 
level  na/J 
(Ib/mWion 

Btu) 

Basis' 

130  (0.30) 
86  (0.20) 
43  (0.10) 
22(0.05) 

DMC. 

Control  Option  B 

Control  Option  C...     . 
Control  Option  D 

SSS. 

WS. 

FT  Of  ESP. 

•  DMC  «  Double  mechanical  coOector. 

SSS = Sidestream  separator. 

\^«Wet  flue  gas  desuHurtzation  system. 

FF-^Fabfic  litter. 

ESP=  Electrostatic  precipitator. 

The  costs  associated  with  standards 
based  on  each  of  these  control  options 
were  estimated  for  typical  coal-fired 
units.  For  each  control  option,  however, 
the  least  cost  control  system  was  used 
in  estimating  the  costs  associated  with 
standards  based  on  that  control  option. 

For  a  typical  15  MW  (50  million  Btu/ 
hour)  heat  input  capacity  unit  operating 
at  55  percent  (0.55)  capacity  factor, 
DMC's  were  the  least  cost  option  to 
meet  standards  based  on  Control  Option 
A,  sidestream  separators  were  the  least 
cost  option  to  meet  standards  based  on 
Control  Option  B,  and  fabric  filters  were 
the  least  cost  option  to  meet  standards 
based  on  Control  Options  C  and  D. 

The  potential  impacts  on  capital  and 
annualized  costs  of  standards  based  on 
these  options  for  this  typical  unit  were 
also  evaluated.  Standards  based  on 
Control  Option  A  would  increase  capital 
costs  by  2.3  percent  over  the  regulatory 
baseline,  and  standards  based  on 
Control  Option  B  would  increase  capital 
costs  by  3.7  percent  over  the  baseline 
cost  level.  Standards  based  on  Control 
Option  C  or  D  would  increase  capital 
costs  by  11  percent  over  the  regulatory 
baseline. 

Standards  based  on  Control  Option  A 
(DMC)  would  increase  annualized  costs 
by  2  percent  over  the  regulatory 
baseline  and  standards  based  on 
Control  Option  B  (sidestream  separator) 
would  increase  annualized  costs  by 
about  5  percent.  Standards  based  on 
Control  Option  C  or  D  (fabric  filters) 
wr<uld  increase  annualized  costs  by 
about  e  percent  over  the  regulatory 
baseline. 

The  cost-effectiveness  levels 
associated  with  these  control  options 
were  also  evaluated.  Standards  based 
on  Control  Option  A  have  a  cost 
effectiveness  of  $1,400/Mg  ($l,200/ton). 
The  incremental  cost  effectiveness  of 
standards  based  on  Control  Option  B 
over  Control  Option  A  is  $5,400/Mg 
($4,900/ ton).  The  incremental  cost 
effectiveness  of  standards  based  on 
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Control  Options  C  and  D  over  Control 
Option  B  i*  $2.3e»/h4g  ($2.100/ ton),  and 
the  incremental  cost  effectiveness  of 
standards  based  on  Control  Options  C 
and  D  over  Control  Option  A  is  $3,600/ 
Mg  ($3  JOQ^ton), 

Because  the  incremental  coat 
effectiveness  of  standards  based  on 
Control  Options  C  and  D  is  lower  than 
that  for  standards  based  on  Control 
Option  B,  Control  Option  B  is 
considered  an  "inferior"  option  and  was 
not  considered  furtfier.  Similarty, 
because  Control  Options  C  and  D  are 
effectively  the  same  option  (fabric  filters 
are  less  expensive  than  wet  scrubbers 
and.  at  the  same  time,  achieve  lower  PM 
emissions).  Control  Option  C  was  also 
no*  coBsidered  fartfwr.  Therefore,  only 
Control  Opticms  A  and  D  were  used  to 
develop  regulatory  alternatives  for 
further  an^ysia. 

Analysis  of  Regulatory  AJtemadrem. 
As  mentioDed  previously,  EPA  ha& 


si^Kiivided  the  smaU  steam  generating 
unit  poptilatioa  iirto  two  distinct 
segments:  commercial-institutional  and 
indutri^  The  coal-fired  units  in  these 
segments  dificr  in  both  design  and  use. 
Whereas  coal-fired  units  in  the 
indastrial  segment  are  located  in 
manufacturing  and  other  production 
facilities,  the  commercial-institutional 
segment  iadude*  units  located  at 
hospitals,  colleges  and  universities,  and 
elementary  and  secondary  schools.  In 
general.  comnwrcialHnstitutional 
Cacifities  are  foomf  in  the  size  range 
below  &7  MW  (30  million  Bta/hoiH-) 
heat  input  capacity,  whereas  industrial 
units  are  found  above  this  size. 

Consequently,  regulatory  alternatives 
applying  standards  Kmiting  PM 
emissions  from  stnal!  coal-fired  steam 
generating  units  of  2.9  MW  (10  milUon 
Btu/ho^)  heat  input  capacity  or  larger, 
and  from  small  coal-fired  steam 
generating  units  of  B.7  MW  (30  million 


Bta/hour)  heat  input  capacity  or  larger, 
were  evaluated  for  their  potential 
impacts.  Appljrrng  standards  only  to 
small  coal-frred  steam  generating  units 
of  8.7  MW  (30  million  Btu/hour)  heat 
input  capacity  or  larger  effectively 
serves  to  focus  the  regulation  on  most 
industrial  units  and  only  the  largest 
commercial-institutional  units. 

Regulatory  Alternative  1  waa  based  on 
Control  Option  A  (i.e^  a  DMC)  for  all 
units  of  &7  MW  (30  miliioa  Btu/boiv) 
heat  input  capacity  or  larger.  Regulatory 
Alternative  11  was  based  on  Coolrol 
Option  D  (i.e..  a  fabric  filter  oc  aa  ESP) 
for  all  unita  of  &7  MW.  (30  million  Btu/ 
hour)  or  larger,  whereas  Regulatory 
Alternative  III  was  based  on  Control 
Option  D  for  all  muts  of  2.»  MW  (10 
mitiion  Blu/hoar)  or  larger.  A  summary 
of  the  regulatory  alternatives  for  coal- 
fired  units  is  presented  in  Table  Z. 


Table  2.— PM  Regulatory  Alternatives  for  Small  Coal-Fired  Units 


Sba  range  MW  (miNiorrBtii/TKiiv^ 


PM  emiiaion  tovel  ng/J  (lt>/miHion  Biui> 


«.._ 


>«7(3t». 
>a7(30). 
>2.9(T0). 


130  (0.30). 
22(0.06).... 
22(O.0S)..„ 


Coniwi  Option  A. 
Camnl  Opian  O. 
ConMOpianO. 


•  ConM  Qplton  A:  Dotfile  mMhanical  coSactar. 
Control  Option  D:  EladrostalK  precipitator  or  Miric  filter 


Some  105  small  coal-fired  steam 
generating  units  between  2.9  MW  (10 
million  Btu/hour)  and  29  MW  (100  ^ 

million  Btu/hoor)  heat  input  capacity 
are  projected  lo  be  constructed  through 
the  fifth  year  after  proposal.  Of  these 
units,  approximately  20  would  be 
greater  than  &7  MW  (30  miUion  Btu/ 
hour)  heat  inptit  capacity. 

National  PM  emission  reductions  from 
coal  are  estimated  to  be  500  Mg/year 
(600  tons/year)  for  standards  based  on 
Regulatory  Alternative  1;  900  Mg/year 
(1,000  tons/year)  for  standards  based  on 
Regulalory  Alternative  II:  and  1,700  Mg/ 
year  (1,960  tons/year)  for  standards 
based  on  Regulatory  Alternative  ILL 

Solid  wastes  associated  with  PM 
standards  for  coal-fired  units  would 
result  fi-om  the  disposal  of  the  PM 
captured  by  the  control  devices. 
However,  in  the  absence  of  standards, 
steam  generating  units  already  generate 
a  significant  amount  of  solid  waste  in 
the  form  of  ash.  Compared  to  the 
regulatory  baseline,  solid  waste 
generation  would  increase  by  about  1 
percent,  2  percent,  and  4  percent  for 
standards  based  on  Regulatory 
Alternatives  L  H.  and  111,  respectively. 
These  projected  impacts  on  solid  waste 
generation  are  considered  small.  In 
addition,  the  wastes  generated  by  PM 


control  processes  are  nonhazardoos  and 
can  be  disposed  of  usmg  traditional 
treatment  and  disposal  techniques 
without  leading  to  adverse 
environmental  impacts.  No  water 
pollution  impacts  are  projected  for  any 
of  these  regulatory  alternatives  because 
they  are  all  based  on  dry  contnd 
techniques. 

There  wouU  be  no  significant  impacts 
on  national  fuel  use  markets  from 
standards  based  on  any  of  the 
regulatory  alternatives.  Some  fuel 
switching  may  occur,  but  the  impact  of 
any  fuel  switching  from  coal  would  be 
negligible  on  a  nationM  basis.  Energy 
conslm^>tion  impacts  resulting  from 
standards  based  on  any  of  the 
regulatory  alternatives  would  be  small 

Compared  to  the  regulatory  baseline, 
national  annualized  costs  associated 
with  PM  standards  for  small  coal-fired 
units  are  projected  to  increase  by  about 
$970.000/ year  for  standards  based  on 
Regulatory  Alternative  I,  about  $3.2 
million/year  for  standards  based  on 
Regulatory  Alternative  II,  and  about  $10 
million/ year  for  standards  based  on 
Regulatory  Alternative  IlL 

The  national  incremental  cost 
effectiveness  of  standards  based  on 
Regulatory  Alternative  I  over  the 
regulatory  baseline  is  [ffojected  to  be 


$2.000/Mg  ($1  JOO/ton).  The  naUonal 
incremental  cost  effectiveness  of 
standards  based  on  Regulatory 
Alternative  H  over  1  is  projected  to  be 
$5.300/Mg  ($4.800/ton).  The  national 
incremental  cost  eflectiveness  of 
standards  based  on  Regulatory 
Alternative  III  over  II  is  projected  to  be 
$9.000/Mg  (SaiOO/ton). 

For  individual  steam  generating  units 
subject  to  standards  based  on 
Regulatory  Alternative  1.  cost- 
effectiveness  values  range  from  $900/Mg 
to  $4.200/Mg  ($000/ ton  to  $3.600/ ton), 
depending  on  unit  size  and  capacity 
factor.  For  individual  units  subject  to 
standards  based  on  Regulatory 
Alternative  U.  cost-effectivenes.s  values 
range  from  $2.800/Mg  to  $7.200/Mg 
($2.500/ton  to  $6,G00/ton).  For  individual 
units  subject  to  Regulatory  Alternative 
III.  cost-effectiveness  values  range  from 
$2.aOO/Mg  lo$14.000/Mg  ($2.500/ ton  to 
$13.000/ton). 

Althoi^  the  cost  effectiveness  of 
standards  based  on  Regulatory 
Alternative  11  or  III  is  relatively  high, 
these  regulatcffy  altwnatives  reflect  the 
use  of  the  most  effective  PM  emission 
control  technologies  available  (i.e.. 
fabric  filt«s  or  ESFs).  These  control 
technologies  have  been  used  widely  on 
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«U  fiiM  and  typM  <tf  tiMiB  feiMra  ting 
units  within  tkt  Industrial  sagnent  of 
tha  small  steam  lanaratlaf  unit 
population  and  frequantly  servs  as  the 
basis  for  Stats  emiuioo  limitations 
applicable  to  unall  ooal-fired  units. 
Purthennore,  fabric  filters  are  used  as 
standard  equipment  on  almost  all 
lluidized  bed  combustion  (FBC)  units, 
and  as  the  use  of  FBC  technology 
becdmes  more  widespread,  fabric  filters 
will  become  even  more  prevalent  in  the 
smaU  steam  generating  unit  size 
category. 

In  addition  to  providing  effective 
control  of  total  1^  emissions,  standards 
based  on  Regulatory  Alternative  D  or  III 
would  be  very  effective  in  controlling 
emissions  of  PMi».  Particulate  matter 
emissions  from  coal  combustion  contain 
considerable  amounts  of  PMio-  Because 
PMm  emissions  are  in  the  inhalable  size 
range,  they  can  pose  significant  adverse 
heaJdi  consequences.  Health  risks  posed 
by  inhalable  particulates  are  a^ected  by 
both  the  penetration  and  the  deposition 
of  particles  in  various  regions  of  the 
respiratory  tract,  and  by  biological 
responses  to  the  deposited  materials. 
Particles  smaller  than  10  microns  in 
diameter  can  reach  the  deepest  portion 
of  the  lung,  the  alveolar  region. 
Clearance  of  deposited  materials  from 
this  region  through  normal  breathing  can 
take  months  to  years.  Possible 
responses  to  the  deposited  particles 
include  redxiced  lung  function,  damage 
to  lung  tiaaues.  increased  susceptibility 
to  bifection,  and  aggravation  or 
potentiation  of  cardiopulmonary 
diseases. 

Standards  based  on  Regulatory 
Alternative  II  or  ID  alao  represent  the 
most  effective  control  systems  for 
controlling  trace  metals  and  other 
compounds  from  coal  combustion  that 
are  considered  toxic  to  bomans.  Trace 
metals  in  coal  include  arsenic 
beryllium,  cadmium,  cooper,  chromium, 
manganese,  mercury,  and  nickeL  Certain 
trace  metals  are  found  in  greater 
concentrations  in  the  PMi«  size  range. 
Because  of  their  effectiveness  in 
controlling  fine  particulates,  fabric 
filters  and  ESFs  are  considered  the 
most  effective  technologies  for 
controlling  trace  metal  emissions  from 
small  coal-fired  steam  generating  units. 

The  EPA  soUdts  comments  on  how 
trace  metals  and  PMio  should  be 
considered  in  the  analysis.  The  EPA  also 
requests  comment  on  how  the  proposed 
NSPS  should  interact  with  the  existing 
new  source  review  (NSR)  program, 
prevention  of  significant  deterioration 
(PSD)  program,  and  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter. 


Standards  established  under  section 
m  of  the  Act  are  part  of  tha  National  Air 
Toxics  Strategy  adopted  in  1965. 
Consequently,  selection  of  Regulatory 
Alternative  U  or  III  ji^.,  fobric  filters  or 
ESFs)  as  the  basis  of  standards  for 
small  coal-fired  steam  generating  unite 
would  further  the  policy  objective 
contained  in  that  strategy  of  reducing 
toxic  compound  emissions,  including 
trace  metal  emissions. 

The  national  incremental  cost 
effectiveness  aasodated  with  standards 
based  on  Regulatory  Alternative  ID  [i.e., 
uniU  of  2J  MW  (10  million  Btu/hour) 
heat  input  capacity  or  larger]  is 
significantly  higher  than  ue  national 
incremental  cost  effectiveness 
associated  with  standards  based  on 
Regulatory  Alternative  D  [i.e..  units  of 
a?  MW  (30  million  Btu/hour)  heat  input 
capacity  or  larger].  In  addition,  as 
mentioned  previously,  the  potential 
burden  imposed  by  standards  differs 
significantly  by  population  segment. 
This  occurs  because  steam  generating 
units  smaller  than  8.7  MW  (30  million 
Btu/hour)  heat  input  capacity  are 
primarily  commercial-institutional  units. 
Operators  at  commercial-institutional 
facilities  are  more  likely  to  work  part- 
time  or  have  other  duties  in  addition  to 
operating  the  steam  generating  unit.  As 
a  result,  these  operators  frequently  have 
little  or  no  training  or  skills  in  terms  of 
operating  sophisticated  emission  control 
equipment  such  as  fabric  filters  or  ESFs. 
At  industrial  fadhties,  on  the  other 
hand,  operators  are  employed  full-time 
and  generally  have  been  provided  the 
training  necessary  to  run  the  systems 
effectively.  Commerdal-hiatitutional 
facilities  are  also  more  likely  to  have  a 
higher  operator  turnover  rate  than 
industrial  facilities  due  to  the  lower  pay 
for  operators  at  commerdal-institutional 
facilities. 

In  light  of  the  higher  cost-effectiveness 
of  standards  based  on  Regulatory 
Alternative  III  over  Regulatory 
Alternative  II  and  the  significant  burden 
standards  l>ased  on  Regiilatory 
Alternative  ID  would  place  on  small 
commercial-institutional  unit  owners 
and  operators.  Regulatory  Alternative  III 
is  considered  unreasonable. 

4.  Wood-Fired  SmaU  Steam  Generating 
Units. 

Wood  PM  EmissionB  and  Control 
Techniques.  The  SIP  emission  limits  for 
PM  emissions  from  small  wood-fired 
steam  generating  units  range  bom  160  to 
170  ng/)  (0.37  to  0.40  lb/million  Btu)  heat 
input  depending  on  unit  size.  The  PM 
control  system  typically  used  to  meet 
these  limits  is  a  single  mechanical 
collector.  Therefore,  the  regulatory 
baseline  for  PM  emissions  from  small 


wood-fired  units  was  based  on  the 
performsnce  of  a  single  mechanical 
collector. 

The  emission  control  techniques 
evaluated  for  limiting  PM  emissions 
bt>m  small  wood-fired  steam  generating 
units  included  DMCs.  wet  scrubbers, 
and  ESFs.  Fabric  filters  were  not 
evaluated  because  of  the  potential  fire 
hazard  assodated  with  the  use  of  a 
fabric  filter  on  wood-fired  units. 

Double  Mechanical  Collectors.  As 
disoiased  previously.  DMCs  consist  of 
two  single  mechanical  collectora 
connected  in  series.  Based  on  available 
data.  DMCs  are  considered  a 
demonstrated  control  technique  for 
reducing  PM  emissions  to  130  ng/]  (0.30 
lb/million  Btu)  heat  input  <a  less  on 
wood-fired  units. 

Wet  Scrubbers.  As  mentioned  above, 
a  wet  scrubber  system  uses  an  aqueous 
stream  to  remove  PM  from  a  gas  stream. 
Based  on  available  data  on  wood-fired 
units,  wet  scrubbers  are  considered  a 
demonstrated  emission  control 
technique  for  reducing  PM  emissions 
from  wood-fired  units  to  less  than  43  ng/ 
I  (aiO  lb/million  Btu)  heat  input. 

Electrostatic  Precipitators.  As 
discussed  above.  ESFs  remove  PM  from 
steam  generating  unit  flue  gases  by 
electrically  charging  the  suspended 
particles  and  precipitating  them  onto  a 
collection  plate.  Based  on  available  data 
for  ESFs  on  wood-fired  units,  ESFs  are 
considered  a  demonstrated  technology 
for  reducing  PM  emissions  from  wood- 
fired  steam  generating  units  to  43  ng/J 
(0.10  lb/million  Btu)  heat  Input  or  lesa. 

Analysis  of  Control  Options.  An 
emission  rate  of  130  ng/)  (1X30  Ib/milUon 
Btu)  heat  input  was  selected  as  Ctmtrol 
Option  A  for  standards  limiting  PM 
emissions  fixnn  small  wood-fired  units. 
This  option  was  based  on  the  use  of  a 
DMC  An  emission  rate  of  43  ng/)  (0.10 
lb/million  Btu)  heat  input  was  selected 
as  Control  Option  B.  lliis  option  was 
based  on  the  use  of  a  wet  scmbber  or  an 
ESP.  A  summary  of  the  control  options 
for  limiting  PM  emissions  from  wood- 
fired  units  is  presented  in  Table  3. 

Table  3.— PM  Control  Options  for 
Small  Wooo-Fireo  Unfts 


The  potential  Impacts  on  capital  and 
uinuaUsed  costs  oi  Standards  based  on 
these  opttoos  ware  svaltiated  for  a 
typical  IB  MW  (50  million  Btu/hour) 
Mat  taqnit  capacity  wrood-fired  steam 
generating  nnlt  operating  at  S5  percent 
(OSS)  capadty  factor.  Standards  based 
on  Control  Option  A  (DMC)  would 
increaae  capital  costs  by  2.7  percent 
over  the  rt«ulatory  baseline,  and 
standards  based  on  Control  Option  B 
(wet  acrubber  or  ESP)  would  increase 
capital  costs  by  19  percent  over  the 
regulatory  basdine. 

Standairds  based  on  Control  Option  A 
%vould  incnase  annualized  costs  by  2.4 
percent  over  ttie  regulatory  baaeline, 
and  standards  based  on  Control  Option 
B  would  Increase  annualized  costs  by  10 


percent  oyer  the  ragulaloiv  baseline.  In 
calculating  fbci  annualized  costs  for  the 
typical  linlt  thi  ooat  of  the  lowest  cost 
coal  was  nsied  to  tepresebt  the  cost  of 
wood. 

The  cost  effectiveness  aasodated  with 
standards  based  on  aadi  of  diese 
control  options  was  alao  evaluated  lor  a 
typical  wood-fired  nnit  Hie  incremental 
cost  effectiveness  of  standards  based  on 
Control  Option  A  compared  to  the 
regulatory  baseline  for  a  typical  unit  Is 
$1.400/Mg  ($l,SOO/ton).  The  incremental 
cost  effectiveneas  of  atandards  based  on 
Control  Option  B  over  Control  Option  A 
for  a  typical  unit  Is  t7j200/Mg  ($6,600/ 
ton). 

Analysis  ofRegulatoiy  Alternatives. 
The  potential  national  Impacta  of 


standards  based  on  three  regulatory 
alternatives, were  examined  Regulatoiy 
Alternative  I  would  apply  atandards 
based  on  Control  Option  A  (iA,  a  DMQ 
to  all  onits  of  6.7  MW  (SO  ndlboo  Btu/ 
boor)  beat  tnpnt  capadty  or  larger. 
Regulatory  Alternative  n  %voald  apply 
atandards  baaed  on  Control  Option  B 
(i.e.,  a  wet  acrubber  or  an  ESP)  to  all 
units  of  6.7  MW  (30  mifiion  Btu/hcnir) 
heat  Input  capadty  or  larger,  whereas 
Regulatory  Alternative  III  would  apply 
such  standards  to  all  uniU  of  2.9  MW  (10 
miUion  Btu/hour)  heat  Input  capadty  or 
larger.  A  summary  of  d>e  regulatoiy 
alternatives  for  email  wood-fired  atcam 
generating  units  Is  presented  In  TaUe  4. 


Tabi£  4.— PM  Requlatory  Alternatives  for  Small  Wood-Fired  Units 
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*  DMC = Pbubte  mechanicat  coS»c>or. 
ESP<=EtKtro«tiac  pracipilalor. 
WS=W«(  flue  gas  dMuHurizaiion  systom. 


Some  85  smsll  wood-fired  steam 
generating  onits  between  2J  MW  (ID 
million  Bttt/bour)  and  29  MW  (100 
nilllion  Btu/hoor)  heat  liqrat  capadty 
ext  projeded  to  be  consfructed  through 
the  fiftti  vear  after  proposal  of 
atandards.  Of  these  units,  approximately 
90  wouM  be  greater  than  6.7  MW  (SO 
million  Btu/^wr)  heat  Input  capadty. 

National  PM  emissions  from  wood  are 
expected  to  be  reduced  by  VOfOO  }Ag/ 
y  6&I  (1400  toes/year)  If  standards  are 
based  on  Regulatory  Alternative  1. 1.700 
Mg/year  (1 JOO  tons/year)  for  standards 
based  on  Regulatory  ^temative  II,  and 
2.200  Mg/year  (2.400  tons/year)  for 
standaids  based  on  Regulatory 
Alternative  UL 

As  stated  previously,  steam 
generating  units  generate  a  large  amount 
of  solid  waste  in  the  absence  of 
atandards.  Solid  wastes  assodated  with 
PM  atandards  for  wood-fired  units  are 
projeded  to  increase  by  about  3  percent 
over  the  regulatory  baseline  for 
atandards  based  on  Regulatory 
Alternative  I.  about  5  percent  for 
atandards  based  on  Regulatoiy 
Alternative  D.  and  about  6  percent  for 
standards  based  on  Regulatoiy 
Alternative  m.  These  projeded  impacts 
on  aolid  waste  generation  are 
considered  sm^  In  addition,  the 
wastes  produced  by  PM  control 
processes  are  noidiazardous  and  can  be 
disposed  of  oisliv  traditional  treatment 


and  disposal  techniques  widioot  leading 
to  any  adverse  environmental  inqwds. 
No  significant  water  pollution  Impacts 
•re  profected  for  any  of  diese  regulatory 
alternatives. 

Significant  impacts  on  national  fuel 
use  markets  would  not  result  tram 
standards  based  on  any  of  the 
regulatoiy  alternatives.  Some  fuel 
siwitching  may  occur,  but  the  impacts  of 
any  fuel  switching  from  wood  woidd  be 
ne^igiUe  on  a  national  basis.  Energy 
consumption  Impacts  resulting  from 
standards  based  on  any  of  die 
regulatory  alternatives  would  be  smaU. 

National  annualized  costs  assodated 
urith  PM  standards  for  small  wood-fired 
steam  generating  units  are  estimated  to 
increase  by  $1.4  million/year  over  the 
regidatory  baseline  for  standards  based 
on  Regulatory  Alternative  L  $6.2 
jnillion/year  over  the  regulatory 
baseline  for  standards  based  on 
Regulatory  Alternative  IL  and  $9.4 
million/year  over  the  regulatory 
baseline  for  standards  based  on 
Regulatory  Alternative  DL 

For  standards  based  on  Regulatory 
Alternative  I.  the  national  cost 
effectiveness  of  the  PM  standards 
applied  to  email  wood-fired  ateam 
generating  units  would  be  $1.400/Mg 
($1300/ton)  over  the  regulatoiy 
twseline.  The  national  Incremental  coat 
effectiveness  of  standards  based  on  . 
Regulatory  Alternative  n  would  be 


$7.100/Mg  ($6,S00/toa)  compared  to 
atandards  baaed  on  Regulatory 
Alternative  L  and  ttie  natknal 
Incremental  coat  effectiveneas  of 
standards  based  on  Regulatory 
Alternative  ID  woiild  be  $0.400/Mg 
($84XX}/ton)  compared  to  standards 
based  on  Regulatoiy  Ahemative  IL 

For  Individual  ateam  generating  onits 
subjed  to  atandards  based  on 
Regulatory  Alternative  L  cost- 
effectiveness  values  range  from  $900/Mg 
to  $4,900/Mg  ($800/too  to  $3.000/ton). 
depending  oo  nnit  size  and  capadty 
factor.  For  individual  units  aubied  to 
standards  based  on  Regulatory 
Alternative  D.  cost-effectiveness  values 
range  from  $e.O0O/Mg  to  $18A»/Mg 
($5.400/ton  to  $16X)00/ton).  For 
individual  units  subject  to  Regulatory 
Alternative  m.  cost-effectiveness  values 
range  from  $6AX)/Mg  to  $28.000/Mg 
($S.400/ton  to  $25.000/ton). 

The  national  incremental  coat 
effectiveness  of  standards  baaed  on 
Regulatory  Alternative  D  or  ID  is 
relatively  high-  These  regulatory 
alternatives,  however,  refled  the  use  of 
the  most  effective  PM  emission  control 
tedmologies  available  (i^e..  ESFs  or  wet 
acnibbcn).  Standards  based  on  these 
alternatives  would  not  only  result  in 
greater  ovnall  PM  emission  reduction, 
but  woidd  abo  result  in  much  greater 
control  of  PMw  eraiasions.  Standards 
based  on  Regulatory  Alternatives  0  and 
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in  would  alto  rasult  tai  roductloM  In 
•nriuioBa  of  polyqrdk  offanic  BMltor 
(POM),  a  Gardaoaink  lobstaiica  that  to 
enlttaid  froai  nnah  vraod-lliad  itaam 
ganantiat  Hiits. 

In  odditioa.  tha  oontrol  tochniqoea 
that  tanra  aa  tha  basto  (or  Reaulatocy 
Altaraatlyaa  n  and  ID  hava  alto  baan 
mod  wldriy  for  control  of  aoiistlons 
from  niall  wood-firad  ■taaoi  ganarating 
onlta,  and  diMa  control  tachnlquas 
froqoently  mtvo  aa  tha  basis  for  SUta 
tmiw^^w  Umitation*  applicable  to  unall 
wood-flrad  onita. 

Aa  mantionad  prevlooslv,  tha 
potantlal  bordan  imooMd  by  itandarda 
diffen  riyiilteantlybir  population 
wgmant  Thh  occurs  bacauia  ■team 
fenarstins  nnits  smallar  than  &7  MW 
(SO  million  Bta/boor)  hast  input  capacity 
art  primarily  comnardal-institutional 
nnits.  Oparalors  at  commardal- 
institotiooal  fsdlitias  ars  mors  likely  to 
work  part-ttma.  or  have  other  duties  In 
additioa  lo  operalinf  die  steam 
fenaratint  unit  Aa  a  result  dMsa 
operators  frequently  have  btda  or  no 
training  in  tha  operatioo  of  sophisticated 
emission  control  equipment  such  as 
fobric  filters  or  ESPs.  At  industrial 
Cadlitiaa.  on  die  odier  hand,  operatora 
are  employed  full-time  and  generally 
hava  bean  provided  die  traUiw 
necessary  lo  ran  the  systems  effectively. 
CommerdaMaatitntlonal  facilities  are 
alto  more  Vkaij  to  have  a  higher 
operator  turnover  rata  than  industrial 
fadlitfea  dot  lo  die  lower  pay  for 
operalota  at  oommerdal-lnstitutional 
fadUtlea. 

bi  light  of  dM  hidier  ooat  effectiveness 
of  standards  based  on  Regulatory 
Altemative  m  over  Reguletory 
Altemativa  D  and  the  significant  burden 
atandards  based  on  Regulatory 
Alternative  111  would  place  on  smaD 
commercial-institutional  unit  owners 
and  operators.  Regulatory  Altemative  10 
to  considered  unreaeonabla. 

S.  Selecthtt  ofBe$t  Syttem  of  Sulfur 
Dipxidt  Bmiuion  Reduction 

1.  Natural  Gas-Fired  SmaD  Steam 
Generating  Unite 

Hie  uncontrolled  SOk  emissions  from 
the  combustion  itf  natural  gas  in  steam 
generadna  unite  are  very  low. 
UncootrofiedSOt  aaiiasion  leveto  of  less 
than  a43  ng/1  (OjOOI  ib/miUioo  Btu)  heat 
input  are  typical  of  natural  gaa-flred 
steam  genantin|  unHs.  Bacaute  of  thata 
low  uncoidroDed  8Gb  emissioo  leveto. 
dwapplicatfon  of  anv  control 
technology  to  natural  gaa-flred  slaam 
generating  unit:  would  enteil 
unraatonabla  ooate.  and  no  forther 
coneideratfon  waa  given  lo  the 
lofstandardaof 


perfonnance  to  limit  80h  emissions  from 
unite  fiitag  natural  gas. 

2.  Coal-FIred  Small  Steam  Generating 
Unite 

Coat  SOk  Bmi$9lon9  and  Control 
Technique*.  Tha  regulatory  baseline  SOt 
emission  level  for  smaO  coal-fired  steam 
genereting  unite  to  based  on  the  national 
average  SIP  emiasion  Umlt  for  email 
coal-fliad  units.  Sulfur  dioxida  emission 
limite  for  small  coal-fired  unite  range 
from  1.400  to  1.510  ng/I  (SJ  to  3 J  lb/ 
milUon  Btu)  for  unite  of  29  and  2.9  MW 
(100  and  10  million  Btu/hOur)  heat  input 
capacity,  respectively.  Tha  overall 
national  average  SIP  emission  limit  to 
1.400 ng/1  (S4tt>/million Btu) heat  input 
Projected  fuel  iwlces.  however,  are 
availabto  only  for  coato  capable  of 
Sleeting  SOk  emiaaion  limite  of  14H0  and 
1.120  ng/I  (3.0  and  16  lb/million  Btu) 
heat  input  As  a  result  a  regulatory 
basaUne  of  tS50  ng/I  (3.0  lb/million  Btu) 
boat  input  was  selected  for  purpoees  of 

analysis. 

A  consideration  Uiat  to  dways 
important  when  evaluating  SOh  control 
technologies  for  steam  generating  units 
to  the  selection  of  an  eppropriate 
averaging  period.  Sulfur  dioxide 
emissions  from  steam  generating  unite 
vaiy  aa  a  result  of  die  aofmal  variation 
in  foal  sulfiir  content  Aa  a  result  of  dito 
variability,  date  must  be  averaged  over 
some  period  of  time  to  aasess  emission 
control  system  performance.  The  longer 
die  avera^ng  period  selected,  the  less 
the  variability  in  fiial  sulfur  content 
affecte  the  emtosion  rate  and  the  more 
accurate,  or  repreacntedve.  the 
measured  emission  rate  becomes  as  an 
indicator  of  die  continuous  performance 
of  the  system.  From  the  perspective  of 
enforcement  however,  the  longer  die 
averagiilg  period  aelected  to  measure 

Grformance.  the  longer  the  period 
tween  die  time  a  source  begins  to 
operate  and  die  dme  an  initial 
assessment  can  be  made  of  whedier  that 
source  is  in  compliance. 

An  averaging  period  of  30  days  to  long 
enouidi  to  yield  results  that  accuretely 
represent  the  continuous  performance  of 
a  control  system,  but  to  short  enough  to 
permit  timely  enforcement  of  a  standard 
after  a  new  source  bMins  operation.  In 
addition,  a  30-day  rolling  average 
permite  continued  enforcement  of  the 
standard  on  a  daily  basto  after  the  initial 
30-day  period  had  been  completed.  As  a 
result  a  30Hlay  rolling  average  was 
selected  for  essessing  the  perfbrmance 
of  low  sulfur  fueb,  FGD  technologies 
(sodium  scrubbing  PGD  systems,  dual 
alkali  FGD  systems.  Hme/limestone 
FGD  systems,  and  lime  nray  dryhig 
FGD  systems),  and  FBC  for  die  purpose 
of  developing  standards  of  performance 


limiting  SOb  emissions  from  new. 
modified,  and  reconstructed  small  steam 
generating  units. 

Low  Sulfur  Goal  Use  of  low  sulfur 
coal  Umite  SOk  emissions  by  reducing 
the  amount  of  sulfur  available  in  the  foel 
for  SOk  formation.  Low  aulfiir  coal  to 
defined  as  coal  that  can  meet  an 
emission  limit  of  520  ng/)  (1.2  Ib/million 
Btu)  heat  input  on  a  continuous  basto 
using  a  30-day  rolling  average  widiout 
additional  SC^  control 

Low  suUiir  coal  is  obtained  primarily 
from  naturally  occurring  low  sulfur  coal 
deposits.  Low  sulfur  coal  may  also  be 
produced  dirough  physical  coal  cleaning 
to  reduce  the  naturally  occurring  sulfur 
content  Low  sulfiir  coal  can  be  burned 
in  any  smaU  steam  generating  unit 
desi|^  to  fire  coel  so  ite  applicability 
to  not  limited  by  steam  generating  unit 
size. 

Coal  markete  supplying  coato  widi 
low  sulfur  contents  (520  ng/J  (1.2  lb/ 
million  Btu)  heat  input  or  less)  have 
developed  throughout  the  Nation. 
Because  of  widespread  avaltobility  and 
extensive  use  of  tow  sulfiir  coal  fat 
steam  generating  purposes,  use  of  low 
sulfiir  coal  to  considered  to  be  a 
demonstrated  technique  for  reducing 
SOi  emissions  from  small  steam 
generating  units. 

Sodium  Scrubbing  FC^  Systems. 
Sodium  scn^bing  FGD  systems  employ 
an  aqueous  solution  of  sodium 
hydroxide  (NaOH)  or  sodium  carbonate 
(NatCOk)  in  die  scrubber  to  absorb  SO* 
from  the  steam  generating  unit  flue  gas. 
Sodium  scrubbing  FCO  technology  has 
been  applied  to  small  coal-fired  unite 
and  to  commerdaUy  available  for  all 
sizes  of  unite. 

Emission  test  data  are  available  to 
document  sodium  scrubber  performance 
for  coal  firing.  Thirty  days  of  certified 
GEM  test  data  were  gathered  fatim  a 
sodium  scrubber  applied  to  a  pulverized 
coal-fired  steam  generating  unit  rated  at 
55  MW  (188  milUon  Btu/hour)  heat 
input  The  unit  operated  at  loads 
between  40  and  00  percent  of  full  load 
and  averaged  48  percent  of  foil  load  for 
the  test  duration.  The  sulfur  content  of 
the  coal  fired  was  3.0  weight  percent 
The  desisn  SOi  efficiency  of  this  system 
was  90  percent  at  an  inlet  SOt 
concentration  of  2.000  ppmv. 

An  analysis  of  available  data  shows 
consistently  high  SOi  removal 
efficiencies,  averaging  00  percent  for  the 
test  period.  Tha  daily  average  outlet  SOa 
emissions  ranged  from  56  to  270  ng/) 
(ai3 10  062  lb/million  Btu]  heal  input, 
averaging  86  ng/J  (020  lb/million  Btu) 
heat  input  for  the  30Klay  test  period. 
This  test  sho%vs  that  90  percent  or 
greater  SOk  removal  can  be  consistently 
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liquor  feed  rail 

sodiaastoaufcrMd  UqaUrto-gas  asttos. 

Although  ttm  sadton  actafaber  in  Ilia 
30-day  teal  waa  anriiad  to  a  onA  rated 
ebvm  29  MW  (MOiirittoo  Bte/honr) 
heal  inpMA  capacily.  lbs  perfanMsoe 
date  bam  dito  acrabber  are  applieabia  te 
small  steam  gsnesBlingiM^te.  fy^ 
applicatian  can  be  siiis  bscaaee 
nrdiiiai  smihhnr  drsl|a  stifl  apsi  sling 
rhneartattotics  (e.g..  li<piid-te^aa  latio. 
pH.  gas  diatribHioik,  etc)  do  not  vesy 
sigaificsBtiy  widi  unit  siae  in  lUs 
general  size  EOBiB^  As  a  residt  die 
perf omanea  of  sasaUer  sadtes 
scrubbing  FGO  ^stesM  wa«ld  be 
similar  to  thMt  af  the  senibber  diecasscd 
abww.  TbiMw  achicwemant  W  a  06 
paiccat  SOk  sadKtiAA  by  sr  dMBB 
scrubbing  PQ^  qpstams  on  smalt  coal- 
fired  unitean  a  30-day  loUkig  average 
basM  to  csBsideeeddamonatnted. 

Dual  Alkali  FGD  Systems.  Tha  dual 
alkali  PCX  pneesa  to  similar  to  sodiiuB 
scrubbing  FGD  in  tha  ahaoipBMi  atsge: 
both  i»r^nt^nMam.  Qg^  ^  cIoaT  sadtuB 

sohition  ftw  SG^  KMovaL  Howsvec  dual 
alkali  FGD  indudea  a  xavncutian  stage 
where  lime  or  ^*"rttTms  to  asedto 
ragenerate  the  active  soifimn  alkafi.  far 
SOi  sorption.  Dual  alkafi  FGD 
technology  has  been  applied  primarily 
to  taige  ooat-fired  unite,  bulls 
commercial^  avaibble  for  nnftg  of  ^ 
sizes.  T^te  of  dual  alkaB  FGD  ^steom 
operating  on  ooaPfirsd  steam  ynaraKi^ 
unite  haue  shosm  short-fenn  SGk 
removal  efficiencies  of  yeater  than  00 
perosnL  udth  long-tenn  efficieacies  of 
around  92  pescenl. 

Bnissioa  date  are  available  from  two 
fong-tenn  teste  to  dbcument  dual  alkali 
FCD  system  performance  for  coal-ficed 
steam  generating  unite.  The  dual  alkali 
FGD  system  tested  consisted  of  two  SOx 
absoibers,  each  serving  a  separate 
steam  geueraling  onit,  and  a  single 
regeneration  sedfon.  Seventeen  d&ys  of 
test  date  were  gathered  fit)m  one 
absorber  applied  toe  coat-fired 
spreader  stoker  steam  generatiac  ooit 
rated  at  4©  MW  (135  miUon  Btu/luiur) 
heat  input  capacity,  and  24  days  of  test 
date  were  gathered  fivm  the  other 
absorber  applied  to  a  anit  rated  at  23 
MW  (77  aiiniuii  Bto/noar^  heat  infnit 
capacity.  Data  were  collected  using 
continiioas  S(/i  eimssrovi  monrtoTs  on 
bolh  the  hdlet  aad  ootief  of  the  FGD 
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In  dm  l^day  teat  i»  slaM» 
genenllng  aiM  epesnted  at  aa  ( 
load  af  87 1 

hell  Msn  42  and  99  percent.  The  90b 

removal  cAcieBcy  evesagad  ft  1 
In  the  94  day  tost  die  I 
unit  opeantod  tt  aa  avags  lond  of  89" 
peroanl.  wMh  landb  voryiiV  batwMB  6 
and  95  peaoent  TWe  80k  removal 
effirieacy  evemgad  08  percent 

Reoite  e<  te  M^ay  teal  show  that  98 
penal  SOk  lawisd  cam  ha  sritehly  and 
consistently  achieved  on  a  snaH  coal- 
fired  steam  generating  unit  In  addition, 
die  result  of  the  ITnfey  test  indtcate  that 
the  SOk  rsBie>waIefliijfciisy  aehtettd  on 

MW  (100  million  Bta/boor)  heal  input 
capacity  is  essentia4y  the  same  as  diaf 
actiieveu  on  a  steam  generating' mnt 
smaller  than  20  MW  (100  Killion  Bto/ 
haar)  hnai  tepul  capacity.  Hito  aaae 
level  of  performance  can  be  adtfeved  at 
full  load  conditions  If  vUgoraos  nu- 
liquid  contact  to  SMuntained  in  tha 

liquid-to-gas  luBus  aremnintahiedaf  a 
level  sufficient  to  provkleran  f^LTff'e 
supply  of  active  sodium  apecfea. 

Based  on  fliesc  unnfyaas  rfsyitara 
performance.^  Aial  alkaB  ICDIp  a 
demonstrated  technology  fm  lethichig 
SOt  emtosions  bom  small  coa^fixed 
indUstriaf-commen^at-hiatfiiiQonal 
steam  generating  imtts  bv  99  pcfoenl  a» 
a  3(NlByroIBi^  average  basiii. 

LimeTLimestone  FGD  systems.  Uoio^ 
limestone  FGD  systems  employ  a  shvry 
of  caldnm  oxide  or  caldum  carbonate  to 
remove  90b  fitnn  indastriaf-coaunerclel- 
instftuUuual  steam  generating  unite. 
Emission,  date  from  tivo  Ibn^term  teste 
are  svaihibfe  to  docimient  Rma/ 
limestone  FGD  performance  on  six  coal- 
fired  stoker  steam  generating  unite  with 
a  totaf  heat  input  capacity  oiOKMW 
(210  nrilhon  Bta/hoor). 

The  tests  were  caiiuuetei)  nsing 
centiiraons  SOt  emissions  monitors  at 
both  the  inlet  and  oottet  of  the  FCD 
system.  Cteta  were  conected  far  a  29-diB)r 
period  Millie  Tot  system  used  a  nine 
reagent  and  for  36  days  while  the 
system  nsed  a  limeflfuiie  resgent  in  the 
wet  scrubbing' system. 

Durmg^the  29^y  data  fcellectien 

pcnOB  V^Wn  Rfn^  WrS8  ttVCO  80  ltk£' 

reagent,  the  sulfur  confenl  of  the 
DitmHRO'm  gost  tirstf  flinerB^BQ  ZJSOvft^ 
I  [5.0  RF/mffiofi  Btvf  nest  input.  Dwiiig 
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lead  varied froes 94  to oeperosm of  fcB 
load.  The  80b  ramovafafadancy 
avoragao  92  percent  and  the  reltabiltty 
av  tna  nme  wet  acnAMng  FGD  system 
'aMjeeded  9t  percent 

During  the  3(Vday  teat  period  when 
hmestone  was  used  as  the  reagent  the 
ssnUr  content  or  toe  oituminous  coal 
buned  everaged  about  2J00  ng/)  (5.0 
iBflBiffiOR  0nij  DBst  inpvL  Diu^u  tnts 
p6fiOQt  iBO  9tnoi  fBOCTBuQff  tnut  hy&u 
varied  from  36  to  or  percent  of  fuO  load. 
Tlie  90t  removal  efficiency  averaged  M 
percent  and  tlte  system  reliability  was 
as  percent 

Allnm^i  these  resnlte  were  obtained 
at  less  than  auximum  load  conditioDs, 
new  systems  could  achieve  this  level  of 
performance  et  Mi  had  by  operating  at 
a  oipiet  Kquld-to  gas  ratio.  In  addition, 
a  new  system  would  Bkefy  be  equipped 
wflh  a  spaay  tower  or  turbulent  contact 
ansorver  to  pi  iw  lue  rncceased  mass 
transrer  area  and  gas  residence  ttme  for 
improved  SQi  ahsorpBion.  Therefbee. 
lime  ^inKstuiie  FGD  systems  are 
considered  to  be  a  demonstrated  SOt 
technology  tor  achieving  §0  percent  SOz 
reducBuus  on  a  90-iisy  roRing  average 
baste  Rom  siuali  steam  generating  unite. 

Lime  Spray  Drying  FGD  Systems. 
Lime  spray  arytam  to  a  Ay  acndibing 
preceaa  taatlnvonnea  contacting  the  the 
gas  wfs  an  atouitied  fime  shiny  or  a 
sohitiair  of  sodlnm  caibuuatte.  "Th^  hot 
flue  gas  Aies  the  Auplete  to  form  e  dry 
wsste  psiMUct  whne  &e  aorben?  reacte 
wflh  BOi  to  the  fiae  gaa  Tbe  d^  waste 
solids.  ODsisting  of  sulfite  and  suBale 
salts,  onreacted  sorbent  and  fly  ash  are 
odfected  to  a  bo^oose  or  an  BP  far 
diapoaal. 

Emlsainn  test  (fete  bom  a  series  of 
four  short-tErm  teste  are  available  lo 
document  Itme  apray  dryiag 
perfonnance  for  coal  firing.  These  four 
short-term  tests,  whidi  tested  fit>m  1  lo  8 
hours,  were  conducted  on  unils  ranging 
in  heal  input  capacily  from  34  MW  (115 
million  Btu/hour)  to  82  MW  [Z80  mthioa 
Btu/hoar).  Tbe  sulfur  cootenU  of  the 
coals  firni  in  these  units  ranged  from 
410  ng/I  (0.96  Ib/million  Btu/hour]  beat 
input  to  Z900  ng/l  [7X1  tb/milCon  Bto) 
heat  input.  The  tesalTing  SOi  removal 
effidencies  from  these  tests  averaged  in 
excess  of  93  percent. 

TTtese  liigh  removal  eBicicncy  values 
indicate  that  lime  spray  diying  syslenu 
are  capable  of  achieving  9B  percent 
reduction  in  SOt  emission  from 
industrial-corainecciat-institulioaal 
steam  generating  unite.  Furthermore, 
due  to  similariries  in  design  and 
operation  between  laige  and  small 
systems,  fime  spray  dryers  are  capable 
of  achieving  the  90  percent  SOs 
reduction  levels  on  smalT  industriui- 
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coRunerclal-institutional  units. 
Therefore,  lime  spray  drying  is 
considered  a  demonstrated  SOi  control 
technology  for  achieving  90  percent  SOi 
reductions  on  a  30-day  rolling  average 
basis  from  small  coal-find  steam 
generating  units. 

Ftuidized  Bed  Combustion.  Fluidized 
bed  combustion  Is  a  steam  generating 
unit  design  which,  because  of  its  ability 
to  incorporate  limestone  addition,  can 
achieve  significant  SOi  emission 
reductions.  This  technology  o^ers  a 
variety  of  advantages  over  conventional 
steam  generating  unit  designs,  including 
SOi  emission  reduction  without  the  use 
of  FGD  systems  as  well  as  greater 
flexibility  in  fuel  use. 

Atmospheric  fluidixed  bed 
combustion  (AFBC)  steam  generating 
units  have  developed  rapidly  over  the 
past  5  years  and  are  now  being  applied 
to  small  steam  generating  unit  sizes.  The 
two  primary  AFBC  design  alternatives 
that  are  currently  available  are  the 
bubbling  fluidized  bed  (with  or  without 
solids  recycle]  and  the  circulating 
fluidized  bed.  Pressurized  FBC 
technology  has  been  under  development 
for  over  ■  decade,  but  has  not  yet  been 
used  in  commercial  practice  and  is 
unlikely  to  be  applied  to  small  units. 

Emission  data  were  analyzed  for  one 
circulating  bed  and  four  bubbling  bed 
FBC  units  ranging  in  size  from  15  to  61 
MW  (50  to  210  miUion  Btu/hour)  heat 
input  capacity.  The  results  indicate  that 
80i  removal  efflciencies  ranged  from  86 
to  99  percent  for  tests  on  the  four 
bubbling  bed  units.  The  outlet  SOi 
emissions  for  a  15  MW  (50  million  Btu/ 
hour)  heat  input  capacity  bubbling  bed 
unit  at  Prince  Edward  Island.  Nova 
Scotia,  averaged  28, 430,  and  280  ng/J 
(0.06,  l.a  and  0.60  lb/million  Btu)  heat 
input  for  test  durations  of  5  hours.  15 
hours,  and  7.5  days,  respectively.  Based 
on  coal  sulfur  content,  these  values 
correspond  to  a  91  to  99  percent  SOi 
removal  efficiency.  Emission  data  were 
also  collected  over  a  3&day  test  period 
for  this  unit,  with  an  overall  average  for 
the  30  days  of  94  percent.  The  daily 
average  SOi  removal  efficiency  ranged 
from  73  to  97  percent.  The  lower  daily 
average  SO«  removal  efficiency  of  73 
percent  occurred  on  a  single  day  and 
was  attributed  to  operating  the  unit  at  a 
low  calcium/sulfur  ratio. 

Although  these  performance  levels  are 
based  primarily  on  bubbling  bed 
designs,  equal  or  better  penormance  is 
expected  from  circulating  and  dual  bed 
systems  because  of  more  rapid  carbon 
burnout,  higher  limestone  particle 
densities  in  the  freeboard  area,  and 
more  uniform  gas-solid  contact  between 
SC^  and  limestone. 


As  a  result  FBC  is  considered  a 
demonstrated  SOi  control  technology 
for  achieving  90  percent  reduction  in 
SOi  emissions  on  a  30-day  rolling 
average  basis  from  small  coal-fired 
steam  generating  units. 

Analysis  of  Control  Options.  The 
analysis  of  SOi  control  options 
examined,  from  the  perspective  of 
individual  steam  generating  units,  the 
potential  impacts  of  various  control 
options  that  could  serve  as  the  basis  for 
regulatory  alternatives  limiting  SOi 
emissions.  The  analysis  compared  the 
impacts  for  various  control  options 
based  on  demonstrated  SOi  emission 
control  techniques  relative  to  a 
regulatory  baseline  and  to  each  other.  A 
summary  of  the  SOi  control  options 
analyzed  for  coal-fired  units  appears  in 
Table  5  below. 

Table  5.— SOi  Control  OfnxMS  for 
Small  Coal-Fireo  Units 


ConMopSon 

S^  ■miMion 

Iw^ng/JOb/ 

mNonBtu) 

Basis 

Cotk 
Control 
opSonA. 

opSona 

520  (1.2)... 

90%  SO. 
raducSoa 

LowsuNuroori. 
FQDorFBC*. 

•  rao-Fiua  Qas  OMuMjrIalloa 
FBC-Fhidlzad  Bad  Combustoa 

As  discussed  above,  the  evaluation  of 
SOi  control  techniques  for  small  coal- 
fired  units  indicates  that  both  low  sulfur 
coal  and  FGD/FBC  technology  are 
demonstrated  SOi  control  techniques  for 
small  coal-fired  units.  Low  sulfur  coal 
combustion  will  reduce  SOi  emissions  to 
520  ng/J  (1.2  lb/million  Btu)  heat  input  or 
less.  This  technique,  therefore,  was 
selected  as  Control  Option  A  for  coal- 
fired  units.  Flue  gas  desulfiuization 
systems  and  FBC  units  are  capable  of  90 
percent  SOi  reduction  fitim  small  coal- 
fired  units.  Consequently,  90  percent 
SOi  reduction  was  selected  as  Control 
Option  B  for  coal-fired  units. 

For  a  typical  small  coal-fired  steam 
generating  unit  (i.e.,  15  MW  (50  million 
Btu/hour)  size  unit  operating  at  a  55 
percent  (0.55)  capacity  factor],  the  SOi 
emissions  at  the  regulatory  baseline  are 
310  Mg/year  (340  tons/year).  The 
emission  reduction  achieved  by  Control 
Option  A  (i.e.,  standards  based  on  the 
use  of  low  sulfur  coal)  compared  to  the 
regulatory  baseline  is  190  Mg/year  (210 
tons/year),  whereas  the  emission 
reduction  achieved  by  Control  Option  B 
over  the  regulatory  baseline  is  280  Mg/ 
year  (310  tons/year). 

Capital  costs  of  SOi  control  relative  to 
the  regulatory  baseline  would  increase 
by  about  1  percent  for  standards  based 


on  Control  Option  A  and  by  about  30 
percent  for  standards  based  on  Control 
Option  B.  The  annualized  cost  compared 
to  the  regulatory  baseline  would 
increase  by  about  6  percent  for 
standards  based  on  Control  Option  A 
and  by  about  30  percent  for  standards 
based  on  Control  Option  R 

The  costs  associated  with  standards 
based  on  Control  Option  B  (i.e., 
standards  requiring  a  90  percent 
reduction  in  SOi  emissions)  were  based 
on  an  average  of  the  costs  of  sodium 
scrubbing  and  dual  allcali  FGD  systems. 
The  costs  of  the  other  three 
demonstrated  percent  reduction 
technologies — lime/limestone  FGD,  lime 
spray  drying  FGD,  and  FBC — are  within 
the  range  of  costs  associated  with 
sodium  scrubbing  and  dual  alkali  FGD 
systems  and,  thus,  an  average  of  the 
costs  of  sodium  scrubbing  and  dual 
alkali  FGD  systems  is  considered 
representative  of  the  costs  that  would  be 
imposed  on  small  steam  generating  units 
by  a  requirement  to  achieve  a  90  percent 
reduction  in  SQi  emissions. 

The  cost  effectiveness  of  SOi 
emission  control  associated  with 
standards  based  on  Control  Option  A 
over  the  regulatory  baseline  would  be 
about  $630/Mg  ($S70/ton).  The 
incremental  cost  effectiveness  of 
standards  based  on  Control  Option  B 
over  Control  Option  A  would  be  about 
$4,900/Mg  ($4,500/ton). 

The  incremental  cost  effectiveness  of 
standards  based  on  Control  Option  B 
relative  to  standards  based  on  Control 
Option  A  is  quite  high.  For  small  coal- 
fired  steam  generating  units  of  less  than 
22  MW  (75  million  Btu/hour)  heat  input 
capacity,  for  example,  the  incremental 
cost  effectiveness  of  standards  based  on 
Control  Option  B  over  standards  based 
on  Control  Option  A  exceeds  $3,700/Mg 
($3,300/ton).  Similarly,  the  incremental 
cost  effectiveness  of  standards  based  on 
Control  Option  B  over  standards  based 
on  Control  Option  A  for  all  coal-fired 
units  within  the  source  category 
operating  at  annual  capacity  factors  less 
tlian  55  percent  (0.55)  exceeds  $3,700/Mg 
($3,300/ ton).  Consequently,  no  further 
consideration  was  given  to  options  or 
alternatives  requiring  a  percent 
reduction  in  SOi  emissions  for  small 
coal-fired  steam  generating  units  of  less 
than  22  MW  (75  million  Btu/hour)  heat 
input  capacity  or  small  coal-fired  steam 
generating  units  operating  at  annual 
capacity  factors  of  less  than  55  percent 
(0.55). 

Analysis  of  Regulatory  Alternatives, 
The  analysis  of  regulatory  alternatives 
examined  the  potential  national  impacts 
of  various  NSPS  on  both  the  industrial 
and  commercial-institutional  segments 
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of  the  small  steam  generating  unit 
population.  The  national  impacts  that 
would  occur  in  the  fifth  year  after 
proposal  of  the  standards  for  small 
steam  generating  units  were  analyzed  in 
terms  of  national  SOi  emission 
reductions,  national  increased 
annualized  costs,  national  incremental 
cost  effectiveness,  as  well  as  secondary 
environmental  and  energy  impacts. 

As  shown  in  Table  6,  SOs  standards 
for  coal-fired  steam  generating  imits 


were  evaluated  for  three  regulatory 
alternatives:  Regulatory  Alternative  I, 
representing  standards  based  on  the  use 
of  low  sulfur  coal  [520  ng/J  (1.2  lb/ 
million  Btu]]  for  units  with  a  heat  input 
capacity  of  8.7  MW  (30  milHon  Btu/hour) 
or  greater  Regulatory  Alternative  H 
representing  standards  based  on  the  use 
of  low  sulfur  coal  for  units  with  a  heat 
input  capacity  of  2.9  MW  (10  million 
Btu/hour)  or  greater;  and  Regulatory 
Alternative  III,  representing  standards 


requiring  a  90  percent  reduction  in  SOi 
emissions  for  small  steam  generating 
units  greater  than  22  MW  (75  million 
Btu/hour]  heat  input  capacity  that 
operate  at  an  annual  capacity  factor 
above  55  percent  (0.55)  and  standards 
based  on  the  use  of  low  sulfur  coal  for 
all  other  small  ooal-fired  steam 
generating  units  with  heat  input 
capacities  of  Z9  MW  (10  million  Btu/ 
hour)  or  greater. 


Table  6.^-SOk  Regulatory  Alternatives  fOR  Small  Coal-Fired  Units 


Regulaiory  altemaOve 


Size  ranoe  MW  (rnWon  Btu/tour) 


SO)  Emission  Level  ng/J  (lb/m«on 
Btu) 


Nl.. 


>8.7O0). 
>2.9  (10) 


>22  (75)  and  >56%  CH- 
>2A  (10) 


520(1^. 

520(1.2). 

00%  SOi  reducton. 

520(1.2). 


ConSol 
ConM 
Con»Dl 
Consol 


•CF  =  Cspadty  factor. 

*  Control  cokon  A  -  Low  auKir  coaL 

Control  option  B  -  Fhie  gas  deautturtzaOon  or  Ouidsed  bed  oonfbuatioa 


Some  105  small  coal-ffred  steam 
generating  units  between  2.9  and  29  MW 
(10  and  100  million  Btu/hour)  heat  input 
capacity  are  projected  to  be  constructed 
through  the  fifth  year  after  proposal.  Of 
these  units,  approximately  20  would  be 
greater  than  8.7  MW  (30  million  Btu/ 
hour)  heat  input  capaaty. 

Estimated  national  SOi  emission 
reductions  of  4,200  Mg/year  (4,600  tons/ 
year)  would  result  from  a  standard  for 
coal-fired  units  based  on  Regulatory 
Alternative  I,  and  SOi  emission 
reductions  of  9,500  Mg/year  (11,000 
tons/year)  would  result  from  a  standard 
for  coal-fired  units  based  on  Regulatory 
Alternative  II  as  well  as  a  standard  for 
coal-fired  units  based  on  Regulatory 
Alternative  III.  Projected  national 
impacts  associated  with  standards  for 
small  coal-fired  steam  generating  units 
based  on  Regulatory  Alternatives  II  and 
III  are  the  same  since  the  analysis 
projects  no  new  coal-fired  steam 
generating  units  operating  at  annual 
capacity  factors  exceeding  55  percent 
(0.55). 

No  significant  water  pollution  impacts 
are  projected  for  small  coal-fired  steam 
generating  units  under  any  of  the 
regulatory  alternatives,  and  the 
projected  impacts  on  solid  waste 
generation  are  also  negligible.  Standards 
based  on  any  of  the  regulatory 
alternatives  for  small  coal-fired  steam 
generating  units  would  not  result  in 
significant  energy  impacts  on  national 
fuel  use  markets.  Some  fuel  switching 
from  coal  to  natural  gas  or  distillate  oil 
may  occur,  but  the  impact  of  any  fuel 
switching  on  coal  markets  would  be 
negligible  on  a  national  basis.  Energy 


consumption  impacts  resulting  from 
standards  based  on  any  of  the 
regulatory  alternatives  for  small  coal- 
fired  steam  generating  tmits  would  be 
small. 

National  annualized  emission  control 
cost  increases  over  baseline  or  coal- 
fired  units  are  estimated  to  be  $1.8 
million  for  a  standard  based  on 
Regulatory  Alternative  I.  and  $5.9 
million  for  a  standard  based  on 
Regulatory  Alternative  II  or  a  standard 
based  on  Regulatory  Alternative  IIL 

The  national  incremental  cost 
effectiveness  of  a  standard  based  on 
Regulatory  Alternative  I  would  be  about 
$560/Mg  ($400/ton)  compared  to  the 
regulatory  baseline.  The  national 
incremental  cost  effectiveness  of  a 
standard  based  on  Regulatory 
Alternative  II  or  on  Regidatory 
Alternative  III  would  be  about  $8(X)/Mg 
($700/ton).  Because  no  coal-fired  units 
are  projected  to  be  built  through  the  fifth 
year  in  the  size  range  affected  by  the 
percent  reduction  requirement,  the  cost 
effectiveness  of  a  standard  based  on 
Regulatory  Alternative  III  would  be  the 
same  as  for  Regulatory  Alternative  II. 

For  individual  steam  generating  units 
subject  to  standards  based  on 
Regulatory  Alternative  I,  cost- 
effectiveness  values  range  from  $6(X)/Mg 
to  Sl.lOO/Mg  ($500/lon  to  $l,000/ton). 
depending  on  unit  size  and  capacity 
factor.  For  individual  units  subject  to 
standards  based  on  Regulatory 
Alternative  II,  cost-effectiveness  values 
range  from  $600/Mg  to  $2,100/Mg  ($500/ 
ton  to  $l,900/ton).  For  individual  units 
subject  to  Regulatory  Alternative  HI, 
cost-effectiveness  values  range  from 


$600/Mg  to  $3,700/Mg  ($500/ton  to 
$3,300/ton). 

3.  Oil-Fued  Small  Steam  Generating 
Units 

OH  SOt  Emissions  and  Control 
Techniques.  The  regulatory  baseline  SOi 
emission  level  for  small  oil-fired  steam 
generating  imits  is  based  on  the  national 
average  SIP  emission  limit  for  small  oil- 
fired  units.  The  SIP  emission  limits  for 
oil  are  essentially  independent  of  steam 
generating  unit  size,  and  the  national 
average  SIP  SOi  emission  limit  for  small 
oil-fired  units  is  1.010  ng/J  (2.35 
lb/million  Btu)  heat  input.  Projected  fuel 
prices,  however,  are  available  for  oils 
capable  of  meeting  SOx  emission  limits 
of  1,290  and  690  ng/J  (3.0  and  1.6 
Ib/million  Btu)  heat  input,  but  not 
l,010ng/J  (2.35  Ib/million  Btu]  heat  input. 
As  a  result,  a  regulatory  baseline  of  1.290 
ng/J  (3.0  Ib/million  Btu]  heat  input  was 
selected  for  purposes  of  analysis. 

The  control  techniques  considered  for 
reducing  SOj  emissions  from  small  oil- 
fired  steam  generating  units  include  use 
of  oils  with  reduced  sulfur  contents  (i.e., 
medium  sulfur  oil,  low  sulfur  oil,  and 
very  low  sulfur  oil),  sodium  scrubbing 
FGD,  dual  alkali  FGD.  and  lime/ 
limestone  FGD. 

Medium,  Low,  and  Very  Low  Sulfur 
Oils.  The  sulfur  content  of  fuel  oil 
determines  the  SOi  emission  rate  of  oil- 
fired  steam  generating  units.  Table  7 
presents  the  oil  classification  scheme 
used  to  represent  fuel  oils  fired  in  steam 
generating  units.  In  this  classification 
scheme,  oil  is  classified  by  its  sulfur 
content.  This  classification  scheme 
originated  from  classifications  used  by 
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the  U.S.  Department  of  Ener^gy  to  study 
fuel  oil  use  pattema  and  to  report 
refinery  production  data.  The 
classiHcations  reflect  the  fact  that  many 
distillate  and  residual  oils  are  produced 
tu  meet  market  demands  created  by 
existing  Federal,  State,  and  local  SOi 
emission  regulations.  For  example,  "low 
sulfur"  distillate  and  residual  fuel  oils 
can  be  fired  to  meet  the  ig7l  NSPS  (40 
CFR  Part  60,  Subpart  D]  emission  limit 
of  340  ng/I  (0.80  lb/million  Btu)  heat 
mput  for  steam  generating  units  with  a 
heat  input  capacity  greater  than  73  MW 
(250  million  Btu/hour),  or  more  stringent 
standards  adopted  by  State  or  local 
governments. 

Tabi^  7.— SOi  Emission  Rates  for 
Various  On.  Types 


Otityp* 

SOb  smlnlcn  raM,  ng/J 
Ob/miWon  Btu) 

Vwy  UMT  SuHur 

Low  Sulfur 

215  (0.50) 
340  (0  80) 

Madkim  Sulfur 

690(16) 
1290(3  0) 

High  Sulfur 

Fuel  oils  with  low  sulfur  contents  are 
generally  produced  by  refining  low 
sulfur  content  crude  oils.  Although  both 
distillate  oik  and  low  aulfur  residual  oils 
can  be  produced  from  any  crude  oil 
most  low  sulfur  rssidual  oils  are 
produced  from  low  sulfur  crude  oils 
and/or  by  blending  with  lower  sulfur 
oils.  Low  sulfur  oik  can  be  fired  in  any 
steam  generating  unit  designed  to  fire 
oil,  although  different  bumert  may  be 
required  to  achieve  good  combustion 
and  fuel  heating  may  be  required  to 
reduce  viscosity  for  pumping  and  proper 
atomization  at  the  burner  lip. 

A  distinction  exists  between  the  sulfur 
content  of  most  residual  oils  and 
distillate  oil.  Residual  oils  are  generally 
higher  in  sulfur  content  and  generally 
have  a  wider  range  of  sulfur  contents 
than  distillate  oil.  The  sulfur  content  of ' 
residual  oil.  for  example,  can  vary  from 
as  little  as  0.3  weight  percent  to  over  3.0 
weight  percent.  Although  the  sulfur 
content  of  distillate  oil  can  be  as  low  as 
0.2  weight  percent,  the  maximum  .sulfur 
content  is  limited  to  0.5  weight  percent 
by  fuel  oil  specifications  adopted  by  the 
ASTM. 

Medium  sulfur  residual  oil  is  widely 
available  throughout  the  United  States. 
Generally  speaking,  low  and  very  low 
sulfur  residual  oils  are  not  widely 
available  throughout  the  United  States. 
Distillate  oil,  however,  is  widely 
available.  The  maximum  sulfur  content 
of  distillate  oil  (0.5  weight  percent), 
therefore,  serves  as  a  useful  benchmark 
for  identifying  the  sulfur  content  of 
those  very  low  sulfur  fuel  oils  that  are 


widely  available  throughout  the  United 
States.  In  a  few  areas,  both  distillate  oil 
and  very  low  sulfur  residual  oils  with 
sulfur  contents  of  leas  than  215  ng/]  (0.5 
lb/million  Btu)  heat  input  are  available. 

Because  of  their  national  availability 
and  extensive  use  in  small  steam 
generating  units,  medium  sulfur  oils  and 
very  low  sulfur  oils  (distillate  oil  and 
very  low  sulfur  residual  oils)  are 
considered  demonstrated  control 
techniques  for  reducing  SOz  emissions 
from  small  steam  generating  units. 

Sodium  Scrubbing  FCD  Systems, 
Sodium  scrubbers  are  the  most 
extensively  used  wet  FGD  systems  on 
industrial  steam  generating  units  and 
have  been  applied  widely  on  small  oil- 
fired  units.  Sodium  scrubbers  used  in 
these  applications  are  package  systems 
that  are  skid-moimted.  shipped  to  the 
site,  and  installed  for  operation  with  a 
minimum  of  on-suite  fabrication. 

Sulfur  dioxide  emissions  data  were 
analyzed  for  20  oil-fired  steam 
generators  equipped  with  sodium 
scrubbers  and  operated  to  produce 
steam  for  tertiary  oil  recovery.  All  SOi 
emission  tests  were  short-term 
compliance  tests  (typically  for  a  3-hour 
period),  and  SOi  removal  efficiency 
ranged  from  S7.5  to  99.5  percent  for  oik 
having  sulfur  contents  ranging  from  0.6 
to  1.7  weight  percent.  Steam  generating 
unit  operating  loads  ranged  from  67  to 
108  percent  of  fuU  load.  Sulfur  dioxide  ■ 
removal  efficiency  for  these  20  sodium 
scrubbers  averaged  95  percent.  The 
average  SQi  outlet  emissions  were  30 
ng/]  (0.07  lb/million  Btu)  heat  input. 
Thus,  the  ability  of  sodium  scrubbers  to 
reduce  SOb  enussions  by  90  percent  on  a 
30-day  rolling  average  basis  from  small 
oil-fired  units  is  considered 
demonstrated. 

Dual  Alkali  FCD  Systems.  Dual  alkali 
technology  has  been  applied  primarily 
to  coal-fired  units.  Emissions  data  are 
available,  however,  for  one  dual  alkali 
system  applied  to  an  oil-fired  steam 
generating  unit.  The  SOt  removal 
performance  of  the  dual  alkali  system 
applied  to  the  oil-fired  unit  is 
comparable  to  that  of  coal-fired  units. 
The  data  for  the  oil-fired  unit  were 
obtained  from  a  compliance  test.  The 
steam  generating  unit  had  a  heat  input 
capacity  of  91  MW  (310  million  Btu/ 
hour),  and  the  sulfur  content  of  the  oil 
fired  as  1.5  weight  percent.  The  outlet 
emissions  were  40  ng/I  (0.09  lb/million 
Btu)  heat  input,  and  the  SOt  removal 
efficiency  was  92  percent. 

Long-term  performance  data  are  not 
available  for  dual  alkali  systems 
operating  on  small  oil-fired  steam 
generating  units.  However,  the  design 
and  operating  principles  for  dual  alkali 


technology  are  similar  for  both  coal-  and 
oil-fired  units.  Thus,  the  performance  of 
these  systems  on  oil-fired  units  can  be 
evaluated  from  anayzing  their 
performance  on  large  and  small  coal- 
fired  units.  These  test  data  were 
discussed  above,  and  the  average  SO2 
removal  efficiency  of  these  scrubbers 
was  92  percent.  Therefore,  the  ability  of 
dual  alkali  scrubbers  to  reduce  SOx 
emissions  by  90  percent  on  a  30-ddy 
rolling  average  basis  from  small  oil-fired 
steam  generating  units  is  considered 
demonstrated. 

Lime/Limestone  FGD  Systems. 
Although  no  emission  data  are  available 
to  document  the  performance  of  lime/ 
limestone  FGD  systems  on  oil-fired 
steam  generating  units,  emission  data 
are  avaiable  for  lime  and  limestone  FGD 
systems  applied  to  small  and  large  coal- 
fired  units.  These  data,  which  were 
discussed  above,  show  SOi  removal 
eniciencies  for  lime  and  limestone  FGD 
systems  of  91.5  and  94  percent, 
respectively.  Due  to  the  similarity  in 
system  design  and  operation,  lime/ 
liotestone  FGD  is  considered  a 
demonstrated  control  technology  for 
achieving  a  90  percent  reductin  in  SO2 
emissions  on  a  30-day  rolling  average 
basis  from  small  oil-ftred  generating 
units. 

Analysis  of  Control  Options.  The 
analysis  of  SOi  control  options 
examined,  from  the  perspective  of 
individual  steam  generating  units,  the 
potential  impacts  of  various  control 
options  that  could  serve  as  the  basis  for 
regulatory  alternatives  limiting  S(3] 
emissions  from  small  oil-fired  units.  The 
analysis  compared  the  impacts  for 
various  control  options  based  on 
demonstrated  SOi  emissions  control 
techniques  relative  to  a  regulatory 
baseUne  and  to  each  other.  A  summary 
of  the  sew  control  options  analyzed  for 
oil-fired  units  appears  in  Table  8  below. 

Table  8.— Sd  Owtrol  Options  for 
Smau  OiL'Fireo  Units 


Control  option 

SO,  emtssioo 

level  ng/J(lb/ 

million  Btu) 

Basis 

on 

Control  opboo 
A. 

690(1.6) _. 

215  (050) 

> 

MedHim  sulfur 

oil 
Vscy  low  sulfur 

8 

Control  ophon 
C 

90%  SO. 

radudion. 

oil." 
FQD.» 

•  OisUlale  oH. 

'  FGD  =  Flus  gn  deaulfunzatxin. 

The  evaluation  of  SOt  control 
techniques  for  small  oil-fired  units 
indicates  that  medium  sulfur  t)il.  very 
low  sulfur  oil,  and  FGD  systems  are 
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demonstrated  techniques  that  could 
serve  as  the  basis  for  developing  NSPS 
for  small  units.  The  use  of  medium  sulfur 
oil  will  reduce  SO2  emissions  to  690  ng/] 
(1.6  lb/million  Btu)  heat  input;  therefore, 
this  technique  was  selected  as  Control 
Option  A  for  oil-fired  units.  Very  low 
sulfur  oil  combustion  will  reduce  SOt 
emissions  to  215  ng/)  (0.50  lb/million 
Btu)  heat  input;  therefore,  this  technique 
was  selected  as  Control  Option  B  for  oil- 
fired  units.  Flue  gas  desulfurization 
systems  are  capable  of  90  percent  SOi 
emission  reduction  and,  as  a  result,  90 
percent  SOi  reduction  was  selected  as 
Control  Option  C  for  small  oil-fired 
units. 

Sulfur  dioxide  emission  from  a  typical 
oil-fired  unit  [i.e.,  15  MW  (50  million 
Btu/hour)  heat  input  size  and  55  percent 
(0.55)  capacity  factor]  at  the  regulatory 
baseline  are  330  Mg/year  (360  tons/ 
year).  Compared  to  the  regulatory 
baseline,  standards  based  on  Control 
Option  A  (i.e.,  standards  based  on  the 
use  of  medium  sulfur  oil)  would  reduce 
emissions  by  about  150  Mg/year  (170 
tons/year).  Control  Option  B  (i.e., 
standards  based  on  the  use  of  very  low 
sulfiir  oils)  would  reduce  emissions  by 
about  300  Mg/year  (325  tons/year). 
Control  Option  C  (i.e.,  standards  based 
on  90  percent  SOj  reduction)  would 
reduce  emissions  by  about  305  Mg/year 
(335  tons/year). 

The  potential  impacts  on  capital  costs 
of  standards  based  on  these  options 
were  evaluated  for  a  typical  oil-fired 


unit.  Compared  to  the  regulatory 
baseline,  standards  based  on  Control 
Option  A  would  increase  capital  costs 
by  less  than  1  percent,  and  standards 
based  on  Control  Option  B  would 
increase  capital  costs  by  less  than  1 
percent.  Standards  based  on  Control 
Option  C,  however,  would  increa'se 
capital  costs  by  about  80  percent. 

Compared  to  the  regulatory  baseline, 
standards  based  on  Control  Option  A 
would  increase  annualized  costs  for  this 
unit  by  about  3  percent  and  standards 
based  on  Control  Option  B  would 
increase  annualized  costs  by  about  20 
percent.  Standards  based  on  Control 
Option  C  would  increase  annualized 
costs  by  about  40  percent. 

The  cost  effectiveness  of  SOj  control 
associated  with  standards  based  on 
Control  Option  A  compared  to  the 
regulatory  baseline  is  about  $330/Mg 
($300/ton),  and  the  incremental  cost 
effectiveness  of  SOa  control  associated 
with  standards  based  on  Control  Option 
B  compared  to  standards  based  on 
Control  Option  A  is  about  $1,500/Mg 
($l,400/ton). 

The  incremental  cost  effectiveness  of 
SOi  control  associated  with  standards 
based  on  Control  Option  C  compared  to 
standards  based  on  Control  Option  B  is 
very  high  and  exceeds  $11,000/Mg 
($10,000/ton)  for  all  oil-fired  steam 
generating  units.  Consequently,  no 
further  consideration  was  given  to 
options  or  alternatives  requiring  a 


percent  reduction  in  SO*  emissions  from 
small  oil-fired  steam  generating  units. 

Analysis  of  Regulatory  Alternatives. 
The  analysis  of  regulatory  alternatives 
examined  the  potential  national  impacts 
of  various  NSPS  on  both  the  industrial 
and  commercial-institutional  segments 
of  the  small  steam  generating  unit 
population.  The  national  impacts  that 
would  occur  in  the  fifth  year  after 
proposal  of  the  standards  for  small 
steam  generating  units  were  analyzed  in 
terms  of  national  SOi  emission 
reductions,  national  increased 
annualized  costs,  national  incremental 
cost  e^ectiveness,  as  well  as  secondary 
envirorunental  and  energy  impacts. 

As  shown  in  Table  9,  the  proposed 
SOi  standards  for  oil-fired  steam 
generating  units  were  evaluated  for 
three  regulatory  alternatives:  Regulatory 
Alternative  I.  representing  standards 
based  on  the  use  of  medium  sulfur  oil 
[690  ng/]  (1.6  lb/million  Btu)  heat  input) 
for  unite  of  8.7  MW  (30  million  Btu)  heat 
input  capacity  or  greater  Regulatory 
Alternative  II,  representing  standards 
based  on  the  use  of  medium  sulfur  oil 
[690  ng/]  (1.6  lb/million  Btu)  heat  input] 
for  units  of  2.9  MW  (10  million  Btu/hour) 
heat  input  capacity  or  greater  and 
Regulatory  Alternative  III,  representing 
standards  based  on  the  use  of  very  low 
sulfur  oil  [215  ng/]  (0.50  lb/million  Btu) 
heat  input]  for  all  oil-fired  units  of  2.9 
MW  (10  million  Btu/hour)  heat  input 
capacity  or  greater. 


Table  9.— Sd  Regulatory  Alternatives  for  Smaix  Oil-Fired  Untts 


Regulatory  attemative 


Stee  range  MW  (miflk>n  Btu/hour) 


SOi  emission  Level  ng/J  (t>/i 
Btu) 


I...- 


M... 
ML. 


>8.7O0). 
>2.9(10). 
>^9(10). 


690(1.6)... 
690(1.6).... 
215  (0.50). 


Control  option  A. 
Coiiinil  opbon  A. 
Control  option  B. 


•Confrol  option  A=Medwm  sulfur  coat  Control  option  B^Very  low  sulfur  oil  (dtetiSate  oiQ. 


Some  915  small  oil-fired  steam 
generating  units  between  2.9  and  29  MW 
(10  and  100  million  Btu/hour)  heat  input 
capacity  are  projected  to  be  constructed 
through  the  fifth  year  after  proposal.  Of 
these  units,  approximately  335  would  be 
greater  than  8.7  MW  (30  million  Btu/ 
hour)  heat  input  capacity. 

Estimated  national  SOs  emission 
reductions  over  the  regulatory  baseline 
are  about  8,600  Mg/year  (9,400  tons/ 
year)  for  a  standard  for  small  oil-fired 
units  based  on  Regulatory  Alternative  I; 
about  10.000  Mg/year  (11,000  tons/year) 
for  a  standard  based  on  Regulatory 
Alternative  II;  and  about  25,000  Mg/year 
(27,000  tons/year)  for  a  standard  based 
on  Regulatory  Alternative  III. 


No  significant  water  pollution  impacts 
are  projected  for  small  oil-fired  steam 
generating  tinits  under  any  of  the 
regulatory  alternatives,  and  the 
projected  impacts  on  solid  waste 
generation  are  also  negligible.  Standards 
based  on  any  of  the  regulatory 
alternatives  for  small  oil-fired  steam 
generating  units  would  not  result  in 
significant  energy  impacts  on  national 
fuel  use  markets.  Some  fuel  switching 
from  residual  oil  to  natural  gas  or 
distillate  oil  may  occur,  but  the  impact 
of  any  fuel  switching  on  oil  and  natural 
gas  markets  would  be  negligible  on  a 
national  basis.  Energy  consumption 
impacts  resulting  from  standards  based 
on  any  of  the  regulatory  alternatives  for 


small  oil-fired  steam  generating  units 
would  be  small. 

National  annualized  emission  control 
cost  increases  over  baseline  costs  were 
estimated  to  be  $4.3  million  for  a 
standard  based  on  Regulatory 
Alternative  I;  $5.0  million  for  a  standard 
based  on  Regulatory  Alternative  II;  and 
$22.8  million  for  a  standard  based  on 
Regulatory  Alternative  III. 

The  national  incremental  cost 
effectiveness  of  a  standard  based  on 
Regulatory  Alternative  I  would  be  about 
$5(X)/Mg  ($400/ton)  compared  to  the 
regulatory  baseline.  The  national 
incremental  cost  effectiveness  of  a 
standard  for  small  oil-fired  units  based 
on  Regulatory  Alternative  II  would  be 
about  $600/Mg  ($500/ton),  and  the 
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national  incremental  cost  «£fectiveneM 
of  a  standard  based  on  Regulatory 
Alternative  ID  would  be  abo^t  $800/Mg 
($700/ton). 

For  individual  fteam  generating  units 
subject  to  standards  based  on  eitiier 
Regulatory  /^emative  I  or  Regulatory 
Ahemative  II,  cost-efFectiveness  valuei 
remain  eesentiaUy  constant  at  about 
$400/Mg  fMO/ton).  independent  of  unit 
size  and  capacity  factor.  For  individual 
units  subject  10 atandards  based  on 
Regulatory  Ahemative  ID,  cost- 
effectiveneee  values  range  from  about 
$1.400/Mg  to  tl4l90/Mg  (91.300/ton  to 
$1.S00/ton).  depending  on  unit  size  and 
capacity  factor. 

4.  National  Economic  Impacts 

The  analysis  of  the  national  economic 
impact*  of  atandarda  was  performed 
separately  for  the  two  major  segments 
of  the  small  steam  generating  unit 
population.  For  the  industrial  segment 
the  analysis  focused  on  six  major 
industry  groups:  food  and  kindred 
products,  textile  mill  products,  paper 
and  allied  products,  chemicals  and 
allied  products,  petroleum  and  coal 
products,  and  primary  metals  industries. 
An  examination  of  potential  product 
price  impacts,  assuming  full  cost  pass 
through  and  IDO  percent  rejdacement  of 
existing  process  steam,  for  "worst  case" 
facilities  in  each  of  these  six  categories 
showed  product  price  increases 
typically  leas  than  1  peroeot.  For  the 
most  steam  intensive  industries,  product 
prices  under  the  "worst  case"  were 
projected  to  increase  by  2.8  percent. 
Potential  price  increases  would  be 
significantly  less  at  the  national  level 
because  only  a  amall  percentage  of 
process  steam  in  these  industries  would 
be  affected  by  the  proposed  standard. 
Industries  that  are  more  likely  to 
experience  adverse  impacts  because  of 
the  steam  intensity  of  their  production 
process  were  selected  for  further 
analysis.  None  of  the  selected  industries 
experienced  significant  adverse 
economic  impact^  as  a  result  of  the 
proposed  standaNls. 

For  the  commercial-institutional 
segment,  economic  impacts  were 
assessed  in  terms  of  the  costs  of  control 
as  a  percent  of  annual  budgets 
(expressed  as  annual  revenues)  for  five 
major  categories  of  facilities.  These  five 
types  of  facilities  included  laundries, 
hotels,  hospitals,  colleges,  and 
secondary  schools.  Most  commercial- 
institutional  facilities  would  not  be 
affected  by  the  proposed  standards 
because  most  of  these  facilities  use 
steiim  generating  units  with  heat  input 
capacities  of  less  dian2.g  MW  (10 
millionJtu/hour)  and  moat  use  natural 
gas.  Of  the  commercial-institutional 


facilities -with  steam  generating  units 
subject  to  ihe  .proposed  SOi  and{%f 
standards,  the  annual  costs  of  .pollution 
control  were  generally  less  than  0.5 
percent  of  annual  revenues.  In  other 
words,  coats  «f  servioes  would  typioal\y 
increase  by  less  than  0.5  percent.  For  the 
most  steam  intensive  commercial 
facility,  the  annual  costs  of  pollution 
control  ware  13  percent  of  annual 
revenues. 

.Economic  impacts  for  the  commercial- 
institutional  segment  were  also 
measured  in  terms  of  the  potential 
impact  of  the  proposed  standards  on  the 
rental  rates  of  tjrpical  commercial  and 
institutional  buildings.  Five  different 
size  categories  of  buildings  were 
examined,  ranging  from  less  than  25,000 
square  feet  (sq  ft]  to  those  over  200,000 
sq  ft  in  size.  In  each  case,  small  steam 
generating  units  sized  for  the  building 
were  assumed  to  be  used  for  space  and 
water  beating  purposes. 

The  analysis  of  rental  rate  impacts 
showed  that  the  proposed  standards 
could  potentially  increase  building 
rental  rates  by  about  1  percent  for  a 
typical  building  smaller  than  25,000  sq  ft 
in  size  and  less  than  0.5  percent  for  a 
building  larger  than  Z5J0OO  sq  ft  in  size. 

Actual  rental  rate  impacts,  however, 
are  expected  to  be  even  less  than  this 
because  these  rental  rate  impacts 
assume  the  use  of  residual  oil.  and  the 
relatively  low  baseline  rental  rates 
assumed  for  the  analysis  produce  a 
somewhat  exaggerated  effect  on 
percentage  increases  in  rental  rates.  In 
addition,  it  is  unlikely  that  steam 
generating  units  of  2.9  WW  (10  million 
Btu/hour)  heat  input  or  larger  would  be 
installed  in  a  building  as  small  as  25.000 
sq  ft  in  size,  and  it  is  unlikely  that 
owners/operators  of  buildings  below 
200,000  sq  ft  in  size  would  install  a  new 
residual  oil-fired  unit.  It  is  much  more 
likely  that  a  steam  generating  unit 
installed  in  a  commercial-institutional 
building  smaller  than  200,000  sq  ft  in 
size  would  use  natural  gas  or  distillate 
oil  since  units  firing  these  fuels  require 
much  less  maintenance  and  operator 
attention  than  units  firing  residual  oils. 
Thus,  the  projected  impacts  on  building 
rental  rates  are  considered  "worst 
case." 

The  analysis  of  the  potential  national 
and  economic  impacts  associated  with 
various  regulatory  alternatives  for 
standards  limiting  emissions  from  small 
steam  generating  units  does  not  identify 
any  potential  impacts  that  are 
considered  unreasonable.  "Based  on  the 
above-descriljed  analysis  of  control 
options,  regulatory  ahematives.  national 
impacts,  and  economic  impacts  df 
standards  limiting  emissions  of'90»  and 


PM  from  amall  steam  .generating  units, 
the  piupuoad  atandaxds  aivbased  on 
PM  ilegulatory  Ahemative  0  for  coal 
ami -wood,  and  on  SOi  Regulatory 
Ahemative  III  for  coal  and  oil.  The 
standards  bmiting  PM  emissions  from 
small  steam  generating  units  would 
establish  an  emission  limit  of  22  ng/f 
(0.05  lb/million  Btu]  heat  input  for  coal- 
find  unite  with  a  heat  input  capacity  of 
8^MW  (30  million  fitu/hour}  or  greater 
and  would  establish  an  emission  limit  of 
43  Dgt]  (0.10  lb/million  Btu]  heat  input 
for  wood-fired  units  in  the  same  size 
range.  The  standard  limiting  SQi 
emissions  from  small  coal-fired  steam 
generating  units  would  require  a  90 
percent  reduction  h)  SOs  emissions  from 
units  of  greater  than  22  MW  (75  million 
Btu/hour)  heat  input  capacity  that 
operate  at  an  annual  capacity  factor 
greater  than  a  55  percent  (0.55).  Sulfur 
dioxide «mi8sions  from  small  coal-fired 
steam  generating  units  of  29  MW  (100 
million  Btu/hour)  or  less,  but  greater 
than  or  equal  to  2.9  MW  (10  million  Btu/ 
hout),  would  be  limited  to  520  ng/}  (1.2 
Ib/mUlion  Btu)  heat  input.  The  standard 
limiting  SOs  emissions  from  small  oil- 
fired  steam  generating  would  limit 
emissions  to  215  ng/J  (0.50  lb/million 
Btu)  heat  input  for  aU  oil-fired  units  with 
heat  input  capacities  of  29  MW  (100 
million  Btu/hour)  or  less,  but  greater 
than  or  equal  to  2.9  MW  (10  n^Uion 
Btu/hour). 

F.  Modification  and  Reconstruction 
Provisions 

Existing  steam  generating  units  that 
are  modifled  or  reconstructed  would  be 
subject  to  the  requirements  in  the 
General  Provisions  (40  CFR  00.14  and 
60.15)  that  apply  to  all  NSPS.  Few.  if 
any.  changes  typically  made  to  existing 
steam  generating  units  would  be 
expected  to  bring  such  steam  generating 
units  under  the  proposed  SOt  or  PM 
standards. 

A  modification  is  any  physical  or 
operational  change  to  an  existing  facility 
that  results  in  an  increase  in  emissions. 
Qianges  to  an  existing  facilhy  that  do 
not  result  in  an  increase  in  emissions, 
either  because  the  nature  of  the  change 
has  no  effect  on  emissions  or  because 
additional  emission  control  technology 
is  employed  to  offset  an  increase  in 
emissions,  are  not  considered 
modi^cations.  In  addition,  certain 
changes  have  been  exempted  under  the 
General  Provisions  (40  CFR  60.14). 
These  exemptions  include:  routine 
maintenance,  repair,  and  replacenieni; 
production  increases  achieved  without  a 
capital  expenditure  as  defined  in  section 
60.2;  production  increases  resulting  from 
an  increase  in  the  hours  of  operation; 
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additioD  or  replacement  of  equipment 
for  emission  control  (as  Icmg  as  the 
replacement  does  not  increase 
emissions);  lelocatioB  or  change  of 
ownership  of  sn  existing  facility;  and 
use  of  an  alternative  fuel  or  raw 
material  if  the  existing  facility  were 
designed  to  accommodate  it.  In  addition, 
both  Section  III  of  the  CAA  and  40  CFR 
60.14  of  the  General  Provisions  exempt 
mandatory  conversions  to  coal. 

Reconstruction  of  an  existing  facility 
could  make  that  facility  subject  to  an 
NSPS  regardless  of  any  change  in  the 
emission  rate,  dependkig  on  the  cost  of 
the  replaced  components  and  the 
feasibility  of  meeting  the  standards. 
Reconstructed  steam  generating  units 
would  become  subject  to  the  proposed 
standards  under  the  reconstruction 
provisions,  regardless  of  changes  in 
emission  rate,  if  the  fixed  capital  cost  of 
reconstruction  exceeds  50  percent  of  the 
cost  of  an  entirely  new  steam  generating 
unit  of  comparable  design  and  if  it  is 
technologically  and  economically 
feasible  to  meet  the  applicable 
stmderds.  Costs  associated  with  steam 
generating  unit  routine  maintenance  are 
not  included  in  determining 
reconstruction  costs. 

G.  Performance  Test  Methods  and 
Monitoring  Requirements 

The  performance  testing  and  emissioa 
monitorii^  reqairements  included  in  the 
proposed  regnlatiaa  would  apply  to  all 
small  steam  genecating  units  subject  to 
the  proposed  SO*  or  VM  standards, 
except  as  noted  below. 

1.  Sulfur  Dioxide 

The  proposed  SOs  standard  for  small 
coal-fired  steam  generating  units 
includes  provisions  For  monitoring  of 
SOs  emissions  to  demonstrate 
con^oous  compliance  with  the 
stcmdards.  Use  of  a  CEMS  at  the  inlet 
and  outlet  of  the  SOj  control  device 
would  be  required  for  coal-fired  units 
subject  to  a  percent  reduction 
requirement.  Data  collected  from  the 
COdS  would  be  used  to  determine 
compliance  with  the  emission  limits  in 
accordance  with  Reference  Method  19 
(Appendix  A).  As-fired  fuel  sampling 
and  analysis  at  the  inlet  to  the  steam 
generating  unit  or  emissions 
measurement  in  accordance  with 
Reference  Method  6B  could  be  used  in 
lieu  of  CEMS. 

Affected  facilities  for  which  only  an 
emission  limit  has  been  proposed  would 
be  able  to  monitor  SOs  emissions  using 
any  of  the  procedures  included  in 
Method  19  (Appendix  A)  or  other 
approved  alternative  procedures.  These 
procedures  include  ra-fired  fuel 
sampling  and  analysis,  stack  sampling. 


or  operation  of  a  single  C^IS  at  the 
outlet  of  the  SOs  control  device. 

If  &iel  sampling  snd  analysis  is  used, 
a  representative  sample  would  be 
collected  each  steam  generating  unit 
operating  day  and  would  be  analyzed 
for  sulfar  content.  This  value  woukl  be 
used  to  calculate  the  emission  rate  for 
that  day. 

Compliance  with  the  proposed  SOt 
emission  Umit  for  small  coal-fired  steam 
generating  units  would  be  based  on  a 
30-day  rolling  average  of  data  collected 
during  the  previous  30  consecutive 
steam  generating  unit  operating  days. 
(Honriy  values  would  be  computed 
when  using  a  CEMS;  daily  values  would 
be  computed  when  using  Method  6B  or 
fuel  sampling.)  The  first  30-day  average 
SOs  emission  rate  calculated  after  initial 
unit  start-up  would  serve  as  the  initial 
performance  test  required  under  40  CFR 
section  60.S.  Thereafter,  a  new  30-day 
rolling  average  emission  rate  would  be 
calculated  each  steam  generating  unit 
operating  day. 

Under  the  proposed  SOs  standards  for 
small  coal-fired  steam  generating  units, 
each  30-day  rolling  average  would  be 
calculated  using  all  of  the  data  collected 
during  the  previous  30  consecutive 
steam  generating  unit  operating  days. 
Although  all  date  collected  must  be  used 
in  calculating  each  30-day  average,  the 
proposed  standards  include  provisions 
to  account  for  periods  when  date  cannot 
be  collected  due  to  equipment  failure. 
These  provisions  require  that  data  must 
be  gathered  by  fuel  sampling  and 
analysis  or  stack  sampling  for  a 
Biinimum  of  22  days  within  each  30 
consecutive  steam  generating  unit  day 
period. 

If  a  small  coal-fired  steam  generating 
urat  were  to  fire  other  fuels  periodically, 
such  as  natural  gas,  distillate  oil,  or 
wood,  24-hour  periods  during  which 
these  other  fuels  are  the  only  foels  fired 
would  not  be  considered  small  steam 
generating  unit  operating  days  for 
purposes  of  determining  compliance 
with  the  SOt  standards.  Emissions  of 
SOs  from  the  combustion  of  natural  gas, 
distillate  oil,  and  other  such  fuels  are  so 
low  that  including  these  emissions  in  the 
30-day  rolling  average  calculations  for 
coal-fired  units  would  serve  only  to 
"dilute"  the  reported  emission  values. 
Consequently,  only  those  24-hour 
periods  (as  defined  in  the  proposed 
standards)  during  which  some  coal  is 
fired  in  the  small  steam  generating  unit 
would  constitute  small  steam  generating 
unit  operating  days. 

Twenty-four-hour  periods  during 
which  both  coal  and  other  fuels  are 
fired,  however,  would  be  considered 
small  steam  generating  unit  operating 
days.  In  such  cases,  one  method  of 


determining  compliance  with  tiie  SOi 
standard  would  be  the  use  of  as-fired 
fuel  sampling  and  analysis  of  the  coaL  If 
a  small  steam  genersting  unit 
simultaneously  combusts  cosl  with 
SHiother  fuel  and  ases  a  CEMS  to 
determine  compiinace  with  the  SOt 
standard,  an  adjusted  hourly  SOi 
emission  rate  wonld  be  used  in  Equation 
19-19  of  Reference  Method  19  to 
compute  an  adjusted  30-day  average 
emission  rate. 

In  cvder  to  ensure  that  CEMS  provide 
accurate  data,  daily  calibration  drift 
checks  and  quarterly  accuracy  audits 
would  be  required  for  each  CEMS. 
These  quality  assurance  checks  would 
be  performed  in  accordance  with  40  CFR 
Part  60,  Appendix  F.  Procedcure  1, 
"Quality  Assurance  Requirements  for 
Gas  Continuous  Emission  Monitoring 
Systems  Used  for  Compliance 
Determination." 

The  proposed  SOs  standard  for  small 
oil-fired  steam  generating  units  includes 
provisions  for  monitoring  of  SOt 
emissions  from  small  residual  oil-fired 
steam  generating  unite  to  demonstrate 
continuous  compliance  with  the 
standards.  No  SOs  monitoring 
requirement  would  apply  to  small 
distillate  oil-fired  steam  generating 
units.  Monitoring  of  SOt  emissions  from 
small  residual  oil-fired  units  would  be 
accomplished  through  the  use  of  fuel 
sampling  and  analysis.  Method  6B.  or 
CEMS.  Data  collected  wouU  be  used  to 
determine  compliance  with  the  proposed 
SOt  emission  limits  in  accordance  with 
Reference  Method  19  (Appendix  A). 

If  fuel  sampling  and  analysis  is  used 
to  determine  compltaace  at  a  small 
residual  oil-fired  steam  generating  unit, 
an  as-fu«d  daily  oil  sample  can  be  taken 
and  analyzed.  As  an  alternative  to  the 
use  of  daily  fuel  sampling,  a 
representative  sample  could  be 
collected  from  the  oil  supply  tank  for  the 
steam  generating  unit  after  each  fuel 
delivery.  This  sample  could  be  analyzed 
for  sulfur  content  and  then  used  as  the 
daily  value  when  calculating  the  30-day 
rolling  average  SO:  emission  rate  until 
the  next  oil  shipment  is  received.  Upon 
receipt  of  a  new  oil  shipment  a  new 
sample  from  the  oil  supply  tank  would 
be  collected  after  the  oil  tank  has  lieen 
refilled,  analyzed,  and  then  used  as  the 
new  daily  average.  It  is  assumed  that 
adequate  mixing  would  occur  as  the  oil 
tank  is  being  filled,  so  that  a  sample 
taken  from  the  tank  after  filling  would 
accurately  represent  the  sulfur  content 
of  the  oil  in  the  tank. 

As  with  coal,  compliance  with  the 
proposed  SO?  emission  limits  for  small 
residual  oil-fired  steam  generating  units 
would  be  based  on  a  30-day  rolling 
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average  of  data  collected  during  the 
previous  30  consecutive  steam 
generating  unit  operating  days  (hourly 
values  when  using  CEMS,  daily  values 
when  using  Method  6B  or  fuel  sampling 
and  analysis).  The  same  minimum  data 
requirements  for  coal-fired  units  also 
apply  to  oil-fired  units.  As  with  coal  if  a 
small  steam  generating  unit  combusts  oil 
with  another  fuel  and  uses  CEMS  to 
determine  compliance  with  the  SOi 
standard,  an  adjusted  hourly  SOi 
emission  rate  would  be  used  in  Equation 
19-19  of  Reference  Method  19  to 
compute  an  adjusted  30-day  average 
emission  rate. 

2.  Particulate  Matter 

The  performance  test  methods  and 
monitoring  requirements  for  PM  would 
apply  to  coal-  and  wood-fired  smaU 
steam  generating  units,  except  as  noted 
below.  Performance  tests  would  be 
conducted  in  accordance  with  Reference 
Method  S,  Reference  Method  SB,  or 
Reference  Method  17  (40  CFR  Part  ea 
Appendix  A).  Reference  Method  1 
would  be  used  for  determining  the 
number  and  location  of  sampling  points. 
Reference  Method  3  would  be  used  for 
flue  gas  analysis.  After  the  initial 
performance  test,  subsequent 
performance  tests  may  be  required  by 
enforcement  personnel.  All  performance 
tests  would  consist  of  a  minimum  of 
three  runs  using  Reference  Method  5. 
Reference  Method  SB,  or  Reference 
Method  17  at  full-load  operating 
conditions  (i.e.,  full  capacity).  The 
average  PM  emission  rate  of  the  three 
runs  would  be  used  to  determine 
compliance.  Reference  Method  17  could 
be  used  in  place  of  Reference  Method  5 
for  facilities  without  wet  FGD  systems 
that  have  stack  gas  temperatures  of  less 
than  leo  "C  (320  'F).  For  facilities  with 
wet  FGD  systems.  Reference  Method  SB 
would  be  used. 

The  performance  test  methods  and 
monitoring  requirements  for  opacity 
would  apply  to  coal-,  oil-,  and  wood- 
fired  units.  Reference  Method  9  (a  &- 
minute  average  of  24  observations) 
would  be  used  to  determine  initial 
compliance  with  the  proposed  20 
percent  opacity  standard  for  all  three 
fuels.  A  transmissometer  would  be  used 
to  demonstrate  proper  operation  and 
maintenance  of  the  control  device  after 
completion  of  the  initial  performance 
test  for  coal-,  oil-,  and  wood-fired  units. 

The  opacity  standard  provides  an 
inexpensive  indicator  of  PM  control 
system  performance.  To  account  for 
factors  such  as  unusually  large  diameter 
stacks  or  other  site  specific  unique 
circumstances  that  might  influence 
opacity,  provisions  are  available  in  40 
CFR  60.11(e)  to  obtain  a  site-specific 


opacity  standard  when  a  facility  is 
unable  to  comply  with  the  applicable 
opacity  standard,  but  demonstrates 
compliance  with  the  applicable  PM 
emission  limit. 

H.  Reporting  and  Recordkeeping 
Requirements 

The  proposed  standards  would 
require  owners  and  operators  of  all 
small  steam  generating  units  to  submit 
notifications  of  unit  construction  or 
reconstruction,  date  of  anticipated 
startup,  date  of  actual  startup,  and 
anticipated  date  of  demonstration  of  the 
CEMS  (if  applicable),  as  required  under 
the  General  Provisions  (40  CFR  60.7).  In 
addition,  this  notification  would  include 
a  description  of  the  fuel(s)  to  be  fired  in 
the  small  steam  generating  unit 

After  the  initial  performance  tests 
have  been  completed,  the  proposed 
standards  would  require  submission  of 
quarterly  reports.  For  small  coal-  and 
residual  oil-fired  steam  generating  units, 
these  reports  would  include  all  30-day 
rolling  average  SOi  emission  rates 
calculated  during  the  reporting  period, 
as  well  as  identification  of  any  periods 
for  which  data  were  excluded  from 
these  calculations.  In  addition,  each 
quarterly  report  would  includ?  the 
results  of  the  daily  CEMS  drift  checks 
and  quarterly  accuracy  audits  as 
required  under  Appendix  P,  Procedure  1. 
For  small  distillate  oil-fired  steam 
generating  units,  quarterly  reporting  of 
fuels  fired  would  also  be  required.  These 
reports  must  include  a  certified 
statement  signed  by  the  owner  of  the 
steam  generating  unit  indicating  that  all 
fuels  fired  in  the  unit  met  the  ASTM 
definition  of  distillate  oil.  For  small 
coal-,  wood-,  and  oil-fired  steam 
generating  units  of  8.7  MW  (30  million 
Btu/hour)  heat  input  capacity  or  greater, 
these  reports  would  also  include  an 
excess  emission  report  for  opacity.  If  no 
excess  emissions  of  opacity  occur  during 
a  quarter,  then  an  excess  emission 
report  for  opacity  would  not  be  required 
for  that  quarter,  but  would  be  required 
for  the  following  quarter.  Thus,  as  long 
as  there  are  no  excess  emissions  of 
opacity,  only  semiannual  excess 
emission  reports  for  opacity  are 
required. 

If  the  applicable  SOi  percent 
reduction  requirement  or  emission  limit 
is  exceeded  during  the  reporting  period, 
the  quarterly  report  would  also  describe 
the  reason  for  the  exceedance  or  failure 
to  meet  the  requirement  or  limit  and  the 
corrective  action  taken.  If  the  minimum 
amount  of  SOi  data  (as  discussed  in 
"Performance  Test  Methods  and 
Monitoring  Requirements")  was  not 
obtained  for  any  30-day  rolling  average 
period,  reasons  for  failure  to  obtain 


sufficient  data  and  a  description  of 
corrective  action  taken  would  also  be 
included,  along  with  all  information 
needed  to  calculate  the  30-day  average 
emission  rates  according  to  Method  19, 
Section  7.  In  addition,  if  the  applicable 
PM  emission  limit  or  opacity  standard  is 
exceeded,  the  quarterly  report  would 
also  describe  the  reason  for  the 
exceedance  and  the  corrective  action 
taken. 

The  proposed  standards  would  also 
require  that  certain  types  of  records  be 
maintained.  Records  to  be  maintained 
include  records  of  the  types  and 
amounts  of  each  fuel  fired  on  each 
steam  generating  unit  operating  day.  all 
data  outputs  of  the  CEMS,  or  results  of 
fuel  sampling  and  analysis;  all  quarterly 
reports  submitted  under  this  rulemaking; 
and  all  records  required  under  Appendix 
F.  Procedure  1.  All  required  records 
would  be  maintained  for  2  years 
following  the  date  of  such  records,  after 
which  they  could  be  discarded. 

The  reporting  and  recordkeeping 
requirements  in  the  proposed  regulation 
are  necessary  to  inform  enforcement 
personnel  as  new  small  steam 
generating  units  begin  operation.  In 
addition,  they  would  provide  the  data 
and  information  necessary  to  ensure 
continued  compliance  of  small  steam 
generating  units  with  the  proposed 
regulation.  At  the  same  time,  these 
requirements  would  not  impose  an 
unreasonable  burden  on  small  steam 
generating  unit  owners  or  operators. 

V.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d](5]  of  the  CAA.  Persons  wishing  to 
make  oral  presentations  should  contact 
EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  should  be  limited  to 
15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  afier 
the  hearing.  Written  statements  should 
be  mailed  to  the  Central  Docket  Section 
at  the  address  given  in  the  ADDRESSES 
section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  the  EPA's  Air 
Docket  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  in 
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the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (Section  307(d)(7)(A)).  The 
docket  number  for  this  ndemaking  is  A- 
86-02. 

C  Chan  Air  Act  Procedural 
Requirements. 

1.  Administrator  Listing— Section  111 

As  prescribed  by  section  111  of  the 
CAA,  as  amended,  establishment  of 
standards  of  performance  for  industrial- 
commercial-institutional  steam 
generating  units  is  based  on  the 
Administrator's  determination  (40  CFR 
60.16, 44  FR  49222,  dated  August  21. 
1979,  and  49  FR  25156,  dated  June  19, 
1984)  that  these  sources  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

2.  Periodic  Review— Section  111 

The  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  CAA.  This  review  will 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

3.  External  Participation — Section  117 

In  accordance  with  section  117  of  the 
CAA,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  conmiittees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
technological  issues. 

4.  Economic  Impact  Assessment — 
Section  317 

Section  317  of  the  CAA  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  NSPS 
promulgated  under  section  111(b)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  the  proposed 
standards  and  for  other  regulatory 
alternatives.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  proposed  standards 
to  ensure  that  the  proposed  standards 
would  represent  the  best  system  of 
emission  reduction  considering  costs. 
Portions  of  the  economic  impact 
assessment  are  included  in  the  BID's 


and  additional  information  is  included 
in  the  docket. 

D.  Office  of  Management  and  Budget 
Reviews 

1.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C  3501  et  seq. 
Comments  on  these  requirements  should 
be  submitted  to  the  Oflice  of 
Information  and  Regulatory  A^airs, 
OMB,  726  Jackson  Place  NW., 
Washington,  DC  20503,  mariced 
"Attention:  Desk  Officer  for  EPA." 
Copies  of  these  comments  should  also 
be  submitted  to  Central  Docket  Section 
(LE-131),  Attention:  Docket  Number  A- 
86-02,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  The  final  rule  will  reflect 
consideration  of  any  comments  on  the 
information  collection  requirements. 

The  average  aimual  industry-wide 
burden  of  the  reporting  and 
recordkeeping  requirements  associated 
with  the  proposed  regulation  would  be 
22  person-years,  based  on  an  average  of 
351  respondents  per  year. 

2.  Executive  Order  12291  Review 

This  regulation  was  submitted  to  the 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
conunents  from  OMB  and  any  reponses 
to  those  comments  will  be  included  in 
Docket  A-86-02.  This  docket  is 
available  for  public  inspection  at  the 
EPA's  Central  Docket  Section,  which  is 
Usted  under  the  ADDRESSES  section  of 
this  notice. 

E  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act 
requires  consideration  of  the  impacts  of 
proposed  regulations  on  small  entities, 
including  small  businesses, 
organizations,  and  jurisdictions.  A  small 
business  is  defined  as  any  business 
concern  that  is  independently  owned 
and  operated  and  not  dominant  in  its 
field  as  defined  by  the  Small  Business 
Administration  (SBA)  regulations  under 
section  3  of  the  Small  Business  Act. 
Similarly,  a  small  organization  is 
defined  by  the  SBA  as  a  not-for-profit 
enterprise,  independently  owned  and 
operated,  and  not  dominant  in  its  field. 
A  small  jurisdiction  is  defined  as  any 
government  district  with  a  population  of 
fewer  than  50,000  people. 

The  proposed  standard  would  apply 
to  small  steam  generating  units  in  small 
businesses  (defined  as  having  500  to 


1,500  employees  depending  on  the  SIC 
classification)  as  well  as  large 
businesses.  The  proposed  standard, 
however,  would  not  affect  a  substantial 
number  of  small  businesses.  Most  small 
businesses  will  not  be  affected  by  the 
proposed  standards  because  sales  of 
new  steam  generating  units  are 
expected  to  remain  at  their  current  low 
levels.  New  small  steam  generating 
units,  therefore,  are  expected  to  be  a 
relatively  small  percentage  of  the 
existing  population  of  small  steam 
generating  units  over  the  next  five  years. 
In  addition,  small  steam  generating  units 
in  the  commercial  segment  are  used 
primarily  for  space  heating  and  hot 
water.  A  relatively  small  percentage  of 
commercial  buildings  will  be  impacted 
because  (1)  steam  is  not  the 
predominant  choice  for  heating  new 
buildings,  (2)  most  steam  generating 
units  used  in  commercial  applications 
will  be  smaller  than  2.9  MW  (10  million 
Btu/hour)  heat  input,  and  (3)  the 
predominant  fuels  used  in  commercial 
applications  are  natural  gas  and 
distillate  oil  which  will  incur  little  or  no 
compliance  costs. 

An  economic  impact  is  considered 
significantly  adverse  if  one  of  the 
following  four  criteria  is  met: 

Aimual  costs  of  compliance  vtrith  the 
standard  increase  process  or  product 
costs  by  more  than  five  percent 

Compliance  costs  as  a  percent  of  sales 
are  at  least  ten  percentage  points  higher 
for  small  businesses  than  for  large 
businesses. 

Capital  costs  of  compliance  represent 
a  significant  portion  of  capital  available 
to  small  businesses. 

The  standards  are  likely  to  result  in 
closures  of  small  businesses. 

The  proposed  standards  would 
increase  production  costs  by  less  than 
five  percent  assuming  full  cost  pass 
through,  for  "worst  case"  facilities  in  the 
most  steam  intensive  industries.  Impacts 
on  product  prices  at  the  national  level 
are  expected  to  be  insignificant.  In  the 
commercial  segment  rental  rates  for 
office  buildings  that  are  affected  by  the 
proposed  standards  would  increase  by 
less  than  1  percent. 

Compliance  costs  as  a  percent  of  sales 
or  annual  revenues  were  analyzed  for 
small  and  large  businesses.  This 
measure  of  the  regulatory  burden  of  the 
proposed  standards  would  not  be 
significantly  higher  for  small  businesses. 

The  proposed  standards  would 
impose  additional  capital  expenditures 
for  fabric  filters  on  new  small  coal-fired 
steam  generating  units.  These  additional 
capital  costs,  however,  would  increase 
the  capital  requirement  for  the  purchase 
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of  a  new  small  steam  generating  unit  by 
less  than  10  percent. 

Finally,  the  additional  costs 
associated  with  the  proposed  standards 
are  not  expected  to  result  in  any 
business  closures.  Consequently,  the 
proposed  standard  will  not  result  in 
significant  adverse  economic  impacts  on 
small  businesses. 

List  of  Subject*  fai  40  CFR  Part  GO 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping.  Fossil 
fuel-fired  steam  generating  units, 
Nonfossil  fuel-Hred  steam  generating 
units. 

Date  luae  1. 1M9. 
WOlMi  K.  KaiUy. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40.  Chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411. 7414.  and  7em(a). 

2.  Section  60.17  is  amended  by 
revising  paragraphs  (a)(1).  (a)(10)  and 
(a)(50)  as  follows: 

•  *  *  *  • 

(a)  •  *  • 

(1)  ASTM  D388-77.  Standard 
Specification  for  Classification  of  Coals 
by  Rank,  incorporationjjy  reference 
(IBR)  approved  fanuary  27, 1983.  for 
5560.41(f):  60.45(f)(4)  (i).  (ii).  (vi):  e0.41a: 
60.41b;  80.41c;  80.251  (b),  (c). 

•  •  *  •  * 

(10)  ASTM  D39&-78.  Standard 
Specification  for  Fuel  Oils,  IBR 
approved  January  27. 1983,  for  5  5  e0.40b; 
60.41b:  eo.41c:  80.111(b);  eo.llla(b). 

•  «  •  •  • 

(50)  ASTM  D1835-S6,  Standard 
Specification  for  Liquified  Petroleum 
(LP)  Gases,  to  be  approved  for  55  60.41b: 
60.41c 

•  •  •  *  « 

3.  Part  60  is  amended  by  adding 
Subpart  Oc  to  read  as  follows: 

Subpart  t>c— Standards  of  Pertormance  for 
SoMi  Induatrial-Comnerciai-institutional 
Stvam  QcfMratJng  Units 

6a40c     Applicability  and  delegation  of 

authority. 
60.41c    Definitions. 
eo.42c    SUndard  for  sulfur  dioxide. 


60.43c    Standard  for  particulate  matter. 
60.44c    Compliance  and  performance  test 

metluMls  and  procedures  for  sulfur 

dioxide. 
e0.45c    Compliance  and  pcrrorm<ince  teat 

methods  and  procedures  for  particulate 

matter. 
60.46c    Emission  monitoring  fc  sulfur 

dioxide. 
60.47c    Emission  monitoring  for  particulate 

matter. 
60.4te    Reporting  and  recordkeeping 

requirMoentB. 
e0.49c    Standard  for  nitrogen  oxides. 

Subpart  Dc— Standards  of 
Performancs  for  Small  Industrial* 
Commsrcial-lnstttutlonal  Steam 
Qenerating  Units 

S60L40C    ApplicabMty and  deiegaMon of 


(a)  The  affected  facility  to  which  this 
subpart  applies  is  each  steam  generating 
unit  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  Jane  9, 1909  and  which 
has  a  maximiiiB  heat  input  capacity 
from  fuels  combusted  in  the  steam 
generating  unit  of  29  MW  (100  million 
Btu/hour)  or  less,  but  greater  than  or 
equal  to  2.9  MW  (10  million  Btu/hour). 

(b)  Affected  facilities  that  alao  meet 
the  applicability  requirements  under 
Subpart  E  (Standards  of  performance  for 
incinerators:  5  60.50)  are  subject  to  the 
particulate  matter  standards  under  this 
subpart. 

(c)  Affected  facilities  that  also  meet 
the  appiicabiUty  requirements  under 
Subpart  J  (Standards  of  performance  for 
petroleum  refineries;  5  60.100)  are 
subject  to  the  particulate  matter 
standards  under  this  subpart  and  the 
sulfur  dioxide  standards  under  Subpart  J 
(560.104). 

(d)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Act.  5  60.48c(a){4) 
shall  be  retained  by  the  Administrator 
and  not  transferred  to  a  State. 

660.41c    Deflnitions. 

As  used  in  this  subpart  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act  and  in  Subpart  A 
of  this  part 

"Annual  capacity  factor"  means  the 
ratio  between  the  actual  heat  input  to  a 
steam  generating  unit  from  the  fuels 
listed  in  5  60.42c  or  5  60.43c.  as 
applicable,  during  a  calendar  year  and 
the  potential  heat  input  to  the  steam 
generatix]g  anit  had  it  been  operated  for 
8.760  hours  during  a  calendar  year  at  the 
maximum  design  heat  input  capacity.  In 
the  case  of  steam  generating  units  that 
are  rented  or  leased,  the  actual  heat 
input  shall  be  determined  based  on  the 
combined  heat  input  from  all  operations 


of  the  affected  facility  in  a  calendar 
year. 

"Coal"  means  all  solid  fuels  classified 
as  anthracite,  bituminous, 
subbituminous.  or  lignite  by  the 
American  Society  of  Testing  and 
Materials  in  ASTM  D388-77.  Standard 
Specification  for  Ciassificntion  of  Coals 
by  Rank  (incorporated  by  reference — 
see  5  60.17).  coal  refuse,  and  petroleum 
coke.  Coal-derived  synthetic  fuels, 
including  but  not  limited  to  solvent 
refined  coal,  gasified  coal,  coal-oil 
mixtures,  and  coal-water  mixtures,  are 
included  in  this  definition  for  the 
purposes  of  this  subpart. 

"Coal  refuse"  means  any  by-product 
of  coal  mining  or  coal  cleaning 
operations  with  an  ash  content  greater 
than  50  percent,  by  %veight,  and  a 
heating  value  less  than  13,900  kj/kg 
(6,000  Btu/lb]  on  a  dry  basis. 

"Cogeneration  steam  generating  unit" 
means  a  steam  generating  unit  that 
simultaneously  produces  both  electrical 
(or  mechanical)  and  thermal  energy 
from  the  same  primary  energy  source. 

"Combined  cycle  system"  means  a 
system  in  which  a  separate  source,  such 
as  a  gas  turbine,  internal  combustion 
engine,  or  kiln,  provides  exhaust  gas  to  a 
heat  recovery  steam  generating  unit. 

"Conventional  technology"  means  wet 
flue  gas  desulfurization  (FGD) 
technology,  dry  FGD  technology, 
atmospheric  fluidized  bed  combustion, 
and  oil  hydrodesulfurization  technology. 

"Distillate  oil"  means  fuel  oils  that 
comply  with  the  specifications  for  fuel 
oil  numbers  1  or  2,  as  defined  by  the 
American  Society  for  Testing  and 
Materials  in  ASTM  D396-78.  Standard 
Specification  for  Fuel  Oils  (incorporated 
by  reference — see  5  60.17). 

"Dry  flue  gas  desulfurization 
technology"  means  a  sulfur  dioxide 
control  system  that  is  located 
downstream  of  the  steam  generating 
unit  and  removes  sulfur  oxides  from  the 
combustion  gases  of  the  steam 
generating  unit  by  contacting  the 
combustion  gases  with  an  alkaline 
slurry  or  solution  and  forming  a  dry 
powder  material.  This  definition 
includes  devices  where  the  dry  powder 
material  is  subsequently  converted  to 
another  form.  Alkaline  slurries  or 
solutions  used  in  dry  flue  gas 
desulfurization  technology  include,  but 
are  not  limited  to.  lime  and  sodium. 

"Duct  burner"  means  a  device  that 
combusts  fuel  and  that  is  placed  in  the 
exhaust  duct  from  another  source,  such 
as  a  stationary  gas  turbine,  internal 
combustion  engine,  kiln,  etc.,  to  allow 
the  firing  of  additional  fuel  to  heat  the 
exhaust  gases  before  the  exhaust  gases 
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enter  a  heat  recovery  steam  generating 
unit 

"Emerging  technology"  means  any 
sulfur  dioxide  control  system  that  is  not 
defined  as  a  conventional  technology 
under  this  section,  and  for  which  the 
owner  or  operator  of  the  facility  has 
applied  to  the  Administrator  and 
received  approval  to  operate  as  an 
emerging  technology  under 
560.48c(a){4). 

"Federally  enforceable"  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator, 
including  the  requirements  of  40  CFR 
Parts  60  and  61.  requirements  within  any 
applicable  State  implementation  plan, 
and  any  permit  requirements 
established  under  40  CFR  52.21  or  under 
40  CFR  51.18  and  40  CFR  51.24. 

"Fluidized  bed  combustion 
technology"  means  a  device  (including 
but  not  limited  to  bubbling  bed  units  and 
circulating  bed  units]  wherein  fuel  is 
distributed  onto  a  bed,  or  series  of  beds, 
of  limestone  aggregate  (or  other  sorbent 
materials)  for  combustion  and  these 
materials  together  with  solid  products  of 
combustion  are  forced  upward  in  the 
device  by  the  flow  of  combustion  air 
and  the  gaseous  products  of  combustion. 

"Fuel  pretreatment"  means  a  process 
that  removes  a  portion  of  the  sulfur  in  a 
fuel  before  combustion  of  the  fuel  in  a 
steam  generating  unit 

"Full  capacity"  means  operation  of 
the  steam  generating  unit  at  90  percent 
or  more  of  the  maximum  design  heat 
input  capacity. 

"Heat  input"  means  heat  derived  from 
combustion  of  fuel  in  a  steam  generating 
unit  and  does  not  include  the  heat  input 
from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust  gases 
from  other  sources,  such  as  gas  turbines, 
internal  combustion  engines,  or  kilns. 

"Heat  transfer  medium"  means  any 
material  that  is  used  to  transfer  heat 
from  one  point  to  another  point 

"Maximum  design  heat  input 
capacity"  means  the  abihty  of  a  steam 
generating  unit  to  combust  a  stated 
maximum  amount  of  fuel  on  a  steady 
state  basis  as  determined  by  the 
physical  design  and  characteristics  of 
the  steam  generating  unit 

"Naturalgas"  means  (1)  a  naturally 
occurring  mixture  of  hydrocarbon  and 
nonhydrocarbon  gases  found  in  geologic 
formations  beneath  the  earth's  surface, 
of  which  the  principal  constituent  is 
methane;  or  (2)  liquified  petroleum  (LP) 
gas,  as  defined  by  the  American  Society 
for  Testing  and  Materials  in  ASTM 
D1835-66.  'Standard  Specification  for 
Liquid  Petroleum  Gases"  (incorporated 
by  reference — see  60.17). 

"Noncontinental  area"  means  the 
State  of  Hawaii,  the  Virgin  Islands, 


Guam,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  or  the 
Northern  Marianas  Islands. 

"Oil"  means  crude  oil  or  petroleum  or 
a  liquid  fuel  derived  from  crude  oil  or 
petroleum,  including  distillate  and 
residual  oil. 

"Potential  sulfur  dioxide  emission 
rate"  means  the  theoretical  sulfur 
dioxide  emissions  (ng/J,  lb/million  Btu 
heat  input)  that  would  result  from 
combusting  fuel  in  an  uncleaned  state 
and  without  using  emission  control 
systems. 

"Process  heater"  means  a  device  that 
is  primarily  used  to  heat  a  material  to 
initiate  or  promote  a  chemical  reaction 
in  which  the  material  participates  as  a 
reactant  or  catalyst 

"Residual  oil"  means  all  fuel  oil 
numbers  4, 5,  and  6,  as  defined  by  the 
American  Society  for  Testing  and 
Materials  in  ASTM  D39&-78,  Standard 
Specifications  for  Fuel  Oils 
(incorporated  by  reference — see  60.17). 

"Steam  generating  unit"  means  a 
device  which  combusts  any  fuel  to 
produce  steam  or  to  heat  water  or  any 
other  heat  transfer  medium.  This  term 
includes  any  steam  generating  unit 
which  combusts  fuel  and  is  part  of  a 
cogeneration  system  or  a  combined 
cycle  system.  This  teirn  does  not  include 
process  heaters  as  defmed  in  this 
subpart 

"Steam  generating  unit  operating  day" 
means  a  24-hour  period  between  12:00 
midnight  and  the  following  midnight 
during  which  any  fuel  is  combusted  at 
any  time  in  the  steam  generating  unit  It 
is  not  necessary  for  fuel  to  be 
combusted  continuously  for  the  entire 
24-hour  period. 

"Very  low  sulfur  oil"  means  a 
distillate  oil  or  residual  oil  that  vdien 
combusted  without  post-combustion 
sulfur  dioxide  control  has  a  sulfur 
dioxide  emission  rate  equal  to  or  less 
than  215  ng/J  (0.5  lb/million  Btu)  heat 
input. 

"Wet  flue  gas  desulfurization 
technology"  means  a  sulfur  dioxide 
control  system  that  is  located 
downstream  of  the  steam  generating 
unit  and  removes  sulfur  oxides  from  the 
combustion  gases  of  the  steam 
generating  unit  by  contracting  the 
combustion  gases  with  an  alkaline 
slurry  or  solution  and  forming  a  liquid 
material.  This  definition  applies  to 
devices  where  the  aqueous  liquid 
material  product  of  this  contact  is 
subsequently  converted  to  other  forms. 
Alkaline  reagents  used  in  wet  flue  gas 
desulfurization  systems  include,  but  are 
not  limited  to.  lime,  limestone,  and 
sodium. 

"Wet  scrubber  system"  means  any 
emission  control  device  that  mixes  an 


aqueous  stream  or  sliury  with  the 
exhaust  gases  from  a  steam  generating 
unit  to  control  emissions  of  particulate 
matter  or  sulfur  dioxide. 

"Wood"  means  wood,  wood  residue, 
bark,  or  any  derivative  fuel  or  residue 
thereof,  in  any  form,  including,  but  not 
limited  to,  sawdust  sanderdust  wood 
chips,  scraps,  slabs,  millings,  shavings, 
and  processed  pellets  made  from  wood 
or  otiier  forest  residues. 

5  60.42c    Standard  for  suHur  dtoxida. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (e)  of  this  section,  on  and 
after  tiie  date  on  which  the  performance 
test  is  completed  or  required  to  be 
completed  under  5  60.8  of  this  part 
whichever  date  comes  first  no  owner  or 
operator  of  an  affected  facility  that 
combusts  coal  shall  cause  to  be 
discharged  into  the  atmosphere  any 
gases  that  contain  sulfur  dioxide  in 
excess  of  10  percent  (0.10)  of  the 
potential  sulfur  dioxide  emission  rate 
(90  percent  reduction)  and  that  contain 
sulfur  dioxide  in  excess  of  520  ng/]  (1.2 
lb/million  Btu)  heat  input 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (e)  of  this  section,  on  and  aftex.  - 
the  date  on  which  the  performance  test 
is  completed  or  required  to  be 
completed  under  {  60.8  of  this  part 
whichever  date  comes  first  no  owner  or 
operator  of  an  affected  facility  that 

(1)  Combusts  coal  refuse  alone  in  a 
fluidized  bed  combustion  steam 
generating  imit  shall  cause  to  be 
discharged  into  the  atmosphere  any 
gases  that  contain  sulfur  dioxide  in 
excess  of  20  percent  of  the  potential 
sulfur  dioxide  emission  rate  (80  percent 
reduction),  and  that  contain  sulfur 
dioxide  in  excess  of  520  ng/j  (1.2  lb/ 
million  Btu)  heat  input.  If  coal  is  fired 
with  coal  refuse,  the  affected  facility  is 
subject  to  paragraph  (a)  of  this  section. 
If  oil  or  any  other  fuel  (except  coal)  is 
fired  with  coal  refuse,  the  affected 
facility  is  subject  to  an  emission  limit 
determined  pursuant  to  paragraph  (e)  of 
this  section,  and  to  the  percent  of  the 
potential  sulfur  dioxide  emission  rate 
specified  in  paragraph  (a)  of  this  section. 

(2)  Combusts  coal  and  that  uses  an 
emerging  technology  for  the  control  of 
sulfur  dioxide  emissions,  shall  cause  to 
be  discharged  into  the  atmosphere  any 
gases  that  contain  sulfur  dioxide  in 
excess  of  50  percent  (0.50)  of  the 
potential  sulfur  dioxide  emission  rate 
and  that  contain  sulfur  dioxide  in  excess 
of  260  ng/J  (0.60  lb/million  Btu)  heat 
Input. 

(c)  On  and  after  the  date  on  which  the 
performance  test  is  completed  or 
required  to  be  completed  imder  5  60.8  of 
this  part,  whichever  date  comes  first  no 
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owner  or  oper ator  of  an  affected  facility 
that  combuats  coal  and  i«  listed  in 
paragraph  (c)  (1).  (2).  (3).  or  (4)  of  this 
section  shall  cause  to  be  discharged  into 
the  atmosphere  any  gases  that  contain 
sulfur  dioxide  in  excess  of  520  ngj]  [12 
Ib/millioa  Btu)  heat  input  Percent 
reduction  requirements  are  not 
applicable  to  affected  facilities  under 
this  paragraph. 

(1)  All  affected  facilities  that  have  a 
heat  input  capacity  of  22  MW  (75  million 
Btu/hour)  or  leaa: 

(2)  All  affected  facilities  thathave  an 
annual  capacity  factor  for  coal  of  55 
percent  [0.55]  or  less  and  are  subject  to 
a  Federally  enforceable  permit  limiting 
the  operation  of  the  affected  facility  to 
an  annual  capacity  factor  for  coal  of  55 
percent  (0.55]  or  less; 

(3)  All  affected  facilities  located  in  a 
noncontinental  area:  or 

(4)  All  affected  facilities  that  combust 
coal  in  a  duct  biimer  as  part  of  a 
combined  cycle  system  where  55 
percent  (0.55)  or  less  of  the  heat  input  to 
the  steam  generating  unit  is  from 
combustion  of  coal  in  the  duct  burner, 
and  45  percent  (0.45)  or  more  of  the  heat 
input  to  the  steam  generating  unit  is 
from  exhaust  gases  entering  the  duct 
burner. 

(d)  On  and  after  the  date  on  which  the 
performance  test  is  completed  or 
required  to  be  completed  under  9  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  combusts  oil  shall  cause  to  be 
discharged  into  the  atmosphere  any 
gases  that  contain  sulfur  dioxide  in 
excess  of  215  ng/j  (a5  lb/million  Btu) 
heat  input 

(e)  On  and  after  the  date  on  which  the 
performance  test  is  completed  or 
required  to  be  completed  under  }  60.8  of 
this  part  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that 

(1)  Combusts  coal  in  combination  with 
any  other  fuel 

(2)  Has  a  heat  input  capacity  greater 
than  22  MW  (75  million  Btu/hour)  and 

(3)  Has  an  annual  capacity  factor  for 
coal  greater  than  55  percent  (a55]  cause 
to  b«  discharged  into  the  atmosphere 
any  gases  that  contain  sulfur  dioxide 
from  coal  in  excess  of  the  percent  of  the 
potential  sulfur  dioxide  emission  rate 
required  in  paragraph  (a)  or  (b)(2)  of  this 
section,  as  applicable.  On  and  after  th« 
date  on  which  the  performance  test  is 
completed  or  required  to  be  completed 
under  §  608  of  this  part  whichever  date 
comes  first  no  owner  or  operator  of  an 
affected  facility  that  combusts  coal,  oil 
or  coal  and  oil  with  any  other  fuel  shall 
cause  to  be  discharged  into  the 
atmosphera  any  gases  that  contain 
sulfur  dioxida  La  excess  of  the  emission 


limit  determined  according  to  the 
follomriog  formula: 
E.=(KJi.+KA+ICA)y(H.+H»+HJ 


^  is  (he  mUm  diaxids  Moissioa  limit, 

expteassd  in  og/|  or  Ib/nulbon  Btu  heat 
input 

K.  is  S20 1«/|  (or  U  Ib/millioB  Btu). 

Kk  is  260  n«/)  (or  040  Ib/niUion  Btu). 

IC<  is  21S  ng/)  (or  0.M  Ib/millioo  Btu). 

H,  is  the  heat  input  from  combustion  of  coal, 
except  coal  combusted  in  an  affiected 
facility  subject  to  paragraph  (b)(2]  of  this 
lectkm.  in )  (million  Btu). 

Hk  is  the  heat  input  from  the  combustioa  of 
cod  is  aa  afhctod  facility  subject  to 
paiagiapfc  fb)(2)  of  this  sectiao.  in ) 
(million  Btu). 

H,  is  the  heat  input  from  the  combustion  of 
oil  in  )  (million  Btu).  Only  the  heat  input 
supplied  to  the  affected  facility  from  the 
combustion  of  coal  and  oil  is  counted 
under  this  section.  No  credit  is  provided 
for  the  heat  input  to  the  affected  facility 
from  wood  or  other  fuels  or  heat  input  to 
the  affected  facility  from  exhaust  gases 
froB  another  aouroe.  luch  as  gas 
tuibines,  iatemal  combustion  engines, 
and  kilos. 

(f)  Excepit  as  provided  in  paragraph  (g) 
of  this  sec^on.  compliance  with  the 
percent  reduction  requirements  and 
emission  limitfs)  of  this  section  shall  be 
determined  on  a  30-day  rolling  average 
basis. 

(g)  Compliance  with  the  emission 
limits  under  this  section  are  determined 
on  a  24-hour  average  basis  for  affected 
facilities  that 

(1)  Have  a  federally  enforceable 
permit  limiting  the  annual  capacity  for 
oil  to  10  percent  (0.10)  or  less; 

(2)  Combust  only  very  low  sulfur  oil; 
and 

(3)  Do  not  combust  any  other  fiiel. 
(h)  The  sulfur  dioxide  emission  limits 

and  percent  reduction  requirements 
under  this  section  apply  at  all  times, 
including  periods  of  startup,  shutdown, 
and  malfunction. 

(i)  Redaction  in  the  potential  sulfur 
dioxide  emission  rate  through  fuel 
pretreatment  are  not  credited  toward 
the  percent  reduction  requirement  under 
paragraph  (bK2)  of  this  section  unless: 

(1)  Fuel  pretreatment  results  in  a  SO 
percent  or  greater  reduction  in  potential 
sulfur  dioxide  emissions:  and 

(2)  Emissions  from  the  pretreated  fuel 
(without  combustion  or  post  combustion 
sulfur  dioxida  control)  are  equal  to  or 
less  than  the  emission  limits  specified  in 
paragraph  (b)(2)  of  this  section. 

(60.430    8t«Mtard  for  partlculata  matter. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  S  60.8  of 
this  part  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  facility 
that  combusts  coal  or  combusts 


mixtures  of  coal  with  other  fuels  and 
has  a  heat  input  capacity  of  8.7  MW  (30 
miUioo  Btu/hour)  or  greater,  shall  cause 
to  be  discharged  into  the  atmosphere 
&om  that  affected  facility  any  gases  that 
contain  particulate  matter  in  excess  of 
the  following  emission  limits: 

(1)  22  ng/I  (0.05  Ib/miliion  Btu)  heat 
input,  if  the  affected  facility  combusts 
only  coal  or  combusts  coal  and  other 
fuels  and  has  an  annual  capacity  factor 
for  the  other  fuels  of  10  percent  (0.10)  or 
less. 

(2)  43  ng/I  (aiO  Ib/million  Btu)  heat 
input  if  the  affected  facility  combusts 
coal  and  other  hiels  and  has  an  annual 
capacity  factor  for  the  other  fuels 
greater  than  10  percent  (0.10)  and  is 
subject  to  a  Federally  enforceable 
requirement  limiting  operation  of  the 
affected  facility  to  an  annual  capacity 
factor  greater  than  10  percent  (0.10)  for 
fuels  other  than  coal. 

(b)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  9  60.8  of 
diis  part,  whichever  date  comes  first  no 
owner  or  operator  of  an  affected  facility 
that  combusts  wood  or  combusts 
mixtures  of  wood  with  other  fuels, 
except  coal,  and  has  a  heat  input 
capacity  of  8.7  MW  (30  million  Btu/hour] 
or  greater  shall  cause  to  be  discharged 
into  the  atmosphere  from  that  affected 
facility  any  gases  that  contain 
particulate  matter  in  excess  of  43  ng/] 
(0.10  Ib/million  Btu)  heat  input. 

(c)  For  purposes  of  these  standards, 
the  annual  capacity  factor  is  determined 
by  dividing  the  actual  heat  input  to  the 
steam  generating  unit  during  the 
calendar  year  from  the  combustion  of 
coal  or  wood,  and  other  fuels,  as 
applicable,  by  the  potential  heat  input  to 
the  steam  generating  unit  if  the  steam 
generating  unit  had  been  operating  for 
6,760  huurs  at  the  maximum  design  heat 
input  capacity. 

(d)  On  and  after  the  date  on  which  the 
intial  performance  test  is  completed  or 
is  required  to  be  completed  under  5  60.8 
of  this  part  whichever  date  comes  first. 
no  owner  or  operator  of  an  affected 
facility  having  a  heat  input  capacity  of 
8.7  MW  (30  million  Btu/hour)  or  greater 
that  combusts  coal,  wood,  or  oil  shall 
cause  to  be  discharged  into  the 
atmosphere  any  gases  that  exhibit 
greater  than  20  percent  opacity  (6- 
minute  average),  except  for  one  &-minute 
period  per  hour  of  not  more  than  27 
percent  opacity. 

(e)  The  particulate  matter  and  opacity 
standards  apply  at  all  times,  except 
during  periods  of  startup,  shutdown,  or 
malfunction. 
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S  60.44c  CowglaHcaan^  piiorwanca 
test  methoda  and  prQcacluras.for  suHur 
dioxMa. 

(a)  The  sulfur  dioxide  standards  under 
S  60.42c  apply  at  all  times,  including 
periods  of  startup,  shutdown,  or 
malfunction. 

(b)  Except  as  provided  under 
S  60.42c(g],  compliance  with  the 
emission  limits  under  {  60.42c  is 
determined  on  a  30-day  rolling  average 
basis. 

(c)  Except  as  provided  in  paragraph  (j) 
of  this  section,  the  owner  or  operator  of 
an  affected  facility  shall  conduct  an 
initial  performance  test  using  a 
continuous  emission  monitoring  system 
(GEMS)  or  following  the  procedures  of 
Method  6B  to  determine  compliance 
with  the  percent  of  potential  sulfur 
dioxide  emission  rate  (%P,)  and  sulfur 
dioxide  emission  rate  pursuant  to 

S  60.42c,  as  applicable,  following  the 
procedures  listed  below: 

(1)  In  conducting  the  performance 
tests  required  under  §  60.8,  the  owner  or 
operator  shall  use  the  methods  and 
procedures  in  Appendix  A  of  this  part  or 
the  methods  and  procedures  as  specified 
in  this  section,  except  as  provided  in 

9  60.8(b).  Section  60.8(f)  does  not  apply 
to  this  subpart.  The  30-day  notice 
required  in  9  60.8(d]  applies  only  to  the 
initial  performance  test  unless  otherwise 
specified  by  the  Administrator. 

(2)  The  initial  performance  test  shall 
be  conducted  over  the  first  30  operating 
days  of  the  steam  generating  unit 
Compliance  with  the  sulfur  dioxide 
standards  shall  be  determined  using  a 
30-day  average.  The  first  operating  day 
included  in  the  initial  performance  test 
shall  be  scheduled  within  30  days  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  the  initial  startup  of  the  facility. 

(3)  If  only  coal  is  combusted,  the 
following  procedures  are  used: 

(i)  Where  a  CEMS  is  used  in 
conducting  the  initial  performance  test 
the  procedures  in  Method  19  are  used  to 
determine  the  hourly  sulfur  dioxide 
emission  rate  [E^)  and  the  30-day 
average  emission  rate  (Eh.).  The  houriy 
averages  used  to  compute  the  30-day 
averages  are  obtained  from  the 
continuous  emission  monitoring  system. 
The  percent  of  potential  sulfur  dioxide 
emission  rate  (%PJ  emitted  to  the 
atmosphere  is  computed  using  the 
following  formula: 
%P.=100  (1-%H^100)  (1-%R,/100) 
where: 

%R,  is  the  sulhir  dioxide  removal  efficiency 
of  the  control  device  as  determined  by 
Method  19,  in  percent 


%Mi  is  die  sulfur  dkndde  removal  efficiency  of 
bal  pretreatment  as  determined  by 
Method  19,  in  percent. 
(ii)  Where  Method  OB  is  used  in 

conducting  the  performance  test  daily 

averages  are  used  to  compute  the  30-day 

average  emission  rate. 

(4)  If  only  oil  is  combusted,  the 
following  procedures  are  used: 

(i)  Where  a  CEMS  is  used  in 
conducting  the  initial  performance  test 
the  procedures  in  Method  19  are  used  to 
determine  the  hourly  sulfur  dioxide 
emsision  rate  (Eh.)  and  the  30-day 
average  emission  rate  (Eh.).  The  houriy 
averages  used  to  compute  the  30-day 
averages  are  obtained  from  the  CEMS. 

(ii)  Where  Method  6B  is  used  in 
conducting  the  performance  test  daily 
averages  are  used  to  compute  the  30-day 
average  emission  rate. 

(5)  If  coal  oil  or  coal  and  oil  are 
combusted  with  other  fuels,  the  same 
procedures  required  in  paragraphs  (c)(3) 
and  (c)(4)  of  this  section  are  used, 
except  as  provided  in  the  following: 

(i)  An  adjusted  hourly  sulfur  dioxide 
emission  rate  (Eho°)  is  used  in  Equation 
19-19  of  Method  19  to  compute  an 
adjusted  30-day  average  emission  rate 
[E^°].  The  EiM°  is  computed  using  the 
following  formula: 
Eh.«'=(Eta-E.(l-Xk)]/X» 
where: 

EtM**  is  the  adjusted  houriy  sulfur  dioxide 
emission  rate,  ng/)  (Ib/miUion  Btu): 

E|u,  is  the  hourly  sulfur  dioxide  emission  rate, 
ng/]  (lb/million  Btu); 

E.  is  the  sulfur  dioxide  concentration  in  fuels 
other  than  coal  and  oil  combusted  in  the 
affected  facility,  as  determined  by  the 
fuel  sampling  and  analysis  procedures  in 
Method  19.  ng/J  (lb/million  Btu).  The 
value  E.  for  each  fuel  lot  is  used  for  each 
hourly  average  during  the  time  that  the 
lot  is  being  combusted. 

Xk  is  the  fraction  of  the  total  heat  input  from 
fuel  combustion  derived  from  coal  or 
coal  and  oil  as  determined  by  applicable 
procedures  in  Method  19. 

(ii)  To  compute  the  percent  of 
potential  sulfur  dioxide  emission  rate 
(%P,),  and  adjusted  %R,  (%R,°)  is 
computed  from  the  adjusted  E^"  from 
paragraph  (c](5)(i]  of  this  section  and  an 
adjusted  average  sulfur  dioxide  inlet 
rate  {E^°]  using  the  following  formula: 


%R,»  =  100 


To  compute  E.i*>,  an  adjusted  hourly 
sulfur  dioxide  inlet  rate  (Ehi**)  is  used. 
The  Ehi"  is  computed  using  the  following 
formula: 

£«•=(£». -E..(l-XJ]/Xk 
where: 


Em"  is  the  mdljiuatad  houriy  Mdfttr  cBoxide  inlet 

rata,  ng/j  (lb/million  Btu). 
Ew  is  the  houriy  sulfur  dioxide  inlet  rate,  ng/) 

(Ib/miUion  Btu). 

(6)  The  owner  or  operator  of  an 
affected  facility  subject  to  paragraph 
(c](5]  of  this  section  does  not  have  to 
measure  parameters  E«  or  X^  if  the 
owner  or  operator  elects  to  assume  that 
E,=0. 

(7)  The  owner  or  operator  of  an 
affected  facility  that  qualifies  under  the 
provisions  of  9  60.42c  (c)  or  (d)  does  not 
have  to  measure  parameters  E«  or  X^ 
under  paragraph  (cH5]  of  this  section  if 
the  owner  or  operator  of  the  affected 
facility  elects  to  measure  sulfur  dioxide 
emission  rates  of  the  coal  or  oil  using 
the  fuel  sampling  and  analysis 
j>rocedure8  imder  Method  19. 

(d)  The  owner  or  operator  of  an 
affected  facility  that  combusts  only  very 
low  sulfur  oil  and  does  not  combust  any 
other  fuel  has  an  {innual  capacity  factor 
for  oil  of  10  percent  (0.10)  or  less,  and  is 
subject  to  a  Federally  enforceable 
requirement  limiting  operating  of  the 
affected  facility  to  an  annual  capacity 
for  oil  of  10  percent  (0.10)  or  less  shall 

(1)  Conduct  the  intitial  performance 
test  over  24  consecutive  steam 
generating  unit  operating  hours  at  full 
capacity,  using  the  methods  and 
procedures  in  Appendix  A  of  this  part 

(2)  Determine  compliance  with  the 
standards  after  the  initial  performance 
test  based  on  the  arithmetic  average  of 
the  houriy  emissions  data  during  each 
steam  generating  unit  operating  day  if  a 
CEMS  is  used,  or  based  on  a  daily 
average  if  Method  6B  or  fuel  sampling 
and  analysis  procedures  under  Method 
19  are  used. 

(e)  The  owner  or  operator  of  an 
affected  facility  seeking  to  demonstrate 
compliance  with  the  sulfur  dioxide 
standards  in  this  subpart  pursuant  to  the 
provisions  of  9  e0.42c  (c)(1)  or  (c)(2) 
shall  demonstrate  the  maximum  design 
heat  input  capacity  of  the  steam 
generating  unit  by  operating  the  facility 
at  this  capacity  for  24  hours.  This 
demonstration  will  be  made  during  the 
initial  performance  test  and  a 
subsequent  demonstration  may  be 
requested  at  any  other  time.  If  the  24- 
hour  average  firing  rate  for  the  affected 
faciUty  is  less  than  the  maximum  design 
heat  input  capacity  provided  by  the 
manufacturer  of  the  affected  facility,  the 
24-hour  average  firing  rate  shall  be  used 
to  determine  the  annual  capacity  factor 
for  the  affected  facility,  otherwise  the 
maximum  design  heat  input  capacity 
provided  by  the  manufacturer  shall  be 
used. 

(f)  For  the  initial  performance  test 
required  under  9  60.8,  compliance  with 
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the  sulfur  dioxide  emission  limits  and 
percent  reduction  requirements  under 
i  60.42c  is  based  on  the  average 
emission  rates  and  the  average  percent 
reduction  for  sulfur  dioxide  for  the  first 
30  steam  generating  unit  operating  days, 
except  as  provided  under  paragraph  (d) 
of  this  section.  The  initial  performance 
test  is  the  only  test  for  which  at  least  30 
days  prior  notice  is  required  unless 
otherwise  specified  by  the 
Administrator.  The  steam  generating 
unit  load  during  the  30-day  period  does 
not  have  to  be  the  maximum  design  heat 
input  capcity,  but  must  be 
representative  of  future  operating 
conditions  and  include  at  least  one  24- 
hour  period  at  full  capacity. 

(g)  After  the  initial  performance  test 
required  under  i  60.8,  compliance  with 
the  sulfur  dioxide  emission  limits  and 
percent  reduction  requirements  under 
60.42c  is  based  on: 

(1)  Continuous  emissions  monitoring, 
as  described  in  {  60.4ec  (a),  (c),  (d),  and 
(e): 

(2)  Sampling  of  fuel  sulfur  content,  as 
described  in  S  eo.4ec(b]  (1]  and  (2);  or 

(3J  Method  6B  as  described  in 
§  60.46c(b)(3).  Calculations  to  determine 
compliance  must  be  made  in  accordance 
with  Reference  Method  19. 

(h)  Except  as  provided  under 
paragraph  (i)  of  this  section,  the  owner 
or  operator  of  an  affected  facility  shall 
use  all  valid  sulfur  dioxide  emissions 
data  in  calculating  %P,  and  Ei^  under 
paragraph  (c)  of  this  section,  whether  or 
not  the  minimum  emissions  data 
requirements  under  S  60.46c  are 
achieved.  All  valid  emissions  data, 
including  valid  sulfur  dioxide  emissions 
data  collected  during  periods  of  startup, 
shutdown,  and  malfunction,  shall  be 
used  in  calculating  %P,  or  Et^  pursuant 
to  paragraph  (c)  of  this  section. 

(i)  During  periods  of  malfunction  or 
maintenance  of  the  sulfur  dioxide 
control  systems  when  very  low  sulfur  oil 
is  combusted,  emission  data  are  not 
used  to  calculate  %P,  or  Eno  under 
i  60.42c  (a)  or  (b);  however,  the 
emissions  data  are  used  to  determine 
compliance  with  the  emission  limit 
under  S  60.42c(d). 

(j)  The  owner  or  operator  of  an 
affected  facility  that  combusts  oil  may, 
as  an  alternative  to  performance  testing 
as  required  by  paragraph  (c)(4)  of  this 
section,  demonstrate  compliance  with 
the  sulfur  dioxide  emission  limits  of 
1 60.42c(d)  by  combusting  residual  oil 
having  a  sulfur  content  of  0.5  weight 
percent  sulfur  or  less,  or  distillate  oil. 
The  owner  or  operator  of  the  affected 
facility  shall  maintain  records  as 
required  by  i  60.48c(f). 


S  60,48c   ConipllMioc  Mid  pert onnwice  test 
mettMds  end  procedurss  for  particulate 


(a)  The  particulate  matter  emission 
and  opacity  standards  under  {  60.43c 
apply  at  all  times,  except  during  periods 
of  startup,  shutdown,  or  malfunction. 

(b)  The  following  procedures  and 
reference  methods  are  used  to  determine 
compliance  with  the  standards  for 
particulate  matter  under  S  60.43c: 

(1)  Method  1  shall  be  used  to  select 
the  sampling  site  and  the  number  of 
traverse  sampling  points.  The  sampling 
time  for  each  run  shall  be  at  least  120 
minutes  and  the  minimum  sampling 
volume  shall  be  1.7  dscm  (60  dscf) 
except  that  smaller  sampling  times  or 
volumes  may  be  approved  by  the 
Administrator  when  necessitated  by 
process  variables  or  other  factors. 

(2)  Method  3  shall  be  used  for  gas 
analysis  when  applying  Method  5, 
Method  sa  or  Method  17. 

(3]  Method  5,  Method  5B,  Method  17 
shall  be  used  to  measure  the 
concentration  of  particulate  matter  as 
follows: 

(i)  Method  5  shall  be  used  at  affected 
facilities  without  wet  flue  gas 
desulfurization  (FGD)  technology:  and 

(ii)  Method  17  may  be  used  at 
facilities  with  or  wiUiout  wet  scrubber 
systems  provided  the  stack  gas 
temperature  does  not  exceed  a 
temperature  of  160*  C  (320*  F).  The 
procedures  of  {§  2.1  and  2.3  of  Method 
5B  may  be  used  in  Method  17  only  if  it  is 
used  in  conjunction  with  wet  FGD 
technology.  Method  17  shall  not  be  used 
in  conjunction  with  wet  FGD  technology 
if  the  effluent  is  saturated  or  laden  with 
water  droplets. 

(iii)  MeUiod  53  shall  be  used  only  in 
conjunction  with  wet  flue  gas 
desulfurization  technology. 

(4)  For  Method  5  or  Method  58.  the 
temperature  of  the  sample  gas  in  the 
probe  and  filter  holder  shall  be 
monitored  and  maintained  at  160*  C 
(320*  F). 

(5)  For  determination  of  particulate 
matter  emissions,  an  oxygen  or  carbon 
dioxide  measurement  shall  be  obtained 
simultaneously  with  each  run  of  Method 
6,  Method  SB,  or  Method  17  by 
traversing  the  duct  at  the  same  sampling 
location. 

(6)  For  each  run  using  Method  5, 
Method  SB,  or  Method  17,  the  emission 
rates  expressed  in  ng/J  (lb/million  Btu) 
heat  input  shall  be  determined  using: 

(i)  The  oxygen  or  carbon  dioxide 
measurements  and  particulate  matter 
measurements  obtained  under  this 
section; 

(ii)  The  dry  basis  F  factor,  and 


(iii)  The  dry  basis  emission  rate 
calculation  procedure  contained  in 
Method  19  (Appendix  A). 

(7)  Method  9  (6-minute  average  of  24 
observations)  shall  be  used  for 
determining  Uie  opacity  of  stack 
emissions. 

S  60.46c    Emission  monitoring  for  sulfur 
dioxMe, 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  owner  or  operator 
of  an  affected  facility  subject  to  the 
sulfur  dioxide  emission  limits  under 

8  60.42c  (a),  (b).  (c),  (d),  or  (e)  shall 
install,  calibrate,  maintain,  and  operate 
a  CEMS  for  measuring  sulfur  dioxide 
concentrations  and  either  oxygen  (Oi)  or 
carbon  dioxide  (COi)  concentrations  at 
the  outlet  from  the  sulfur  dioxide  control 
device  or  the  steam  generating  unit,  and 
shall  record  the  output  of  the  system. 
The  owner  or  operator  of  an  affected 
facility  subject  to  the  percent  reduction 
requirements  of  S  60.42c  (a)  or  (b)  shall 
monitor  sulfur  dioxide  and  either  oxygen 
(Oi)  or  carbon  dioxide  (CO2) 
concentrations  at  both  the  inlet  and 
outlet  of  the  sulfur  dioxide  control 
device. 

(b)  As  an  alternative  to  operating  a 
CEMS  at  the  outlet  of  the  steam 
generating  unit  as  required  under 
paragraph  (a)  of  this  section,  an  owner 
or  operator  may  elect  to  determine  the 
average  sulfur  dioxide  emissions  by 
sampling  the  sulfur  content  of  the  fuel 
combusted  or  by  using  Method  6B.  The 
sulfur  content  of  the  fuel  combusted 
shall  be  determined  pursuant  to 
paragraph  (b)(1)  and  (b)(2)  of  this 
section.  Method  6B  shall  be  conducted 
pursuant  to  paragraph  (b)(3)  of  this 
section.  For  affected  facilities  subject  to 
the  percent  reductions  requirements  of 

S  60.42c  (a)  or  (b),  a  CEMS  or  Method  6B 
shall  be  used  to  measure  sulfur  dioxide 
emissions  at  the  outlet  of  the  sulfur 
dioxide  control  device. 

(1)  For  affected  facilities  combusting 
coal  or  oil,  coal  or  oil  samples  shall  be 
collected  in  an  as-fired  condition  at  the 
inlet  to  the  steam  generating  unit  and 
analyzed  for  sulfur  content  and  heat 
content  according  to  Method  19.  Method 
19  provides  procedures  for  converting 
these  measurements  into  the  format  to 
be  used  in  calculating  the  average  sulfur 
dioxide  input  rate. 

(2)  For  affected  facilities  combusting 
only  oil,  oil  samples  shall  be  collected 
from  the  fuel  tank  for  each  steam 
generating  unit  after  each  new  shipment 
of  oil  is  received  and  before  any  amount 
of  oil  is  combusted.  Results  of  the  fuel 
analysis  taken  after  each  new  shipment 
of  oil  is  received  shall  be  used  as  the 
daily  value  when  computing  the  30-day 
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rolling  average  until  the  new  shipment  is 
received.  When  the  new  shipment  is 
received,  a  new  sample  shall  be  taken 
and  analyzed,  and  a  new  daily  value 
obtained.  If  a  partially  empty  fuel  tank 
is  refilled,  a  new  analysis  of  the  fuel  in 
the  tank  would  be  required  upon  filling. 

(3)  Method  6B  may  also  be  used  in  lieu 
of  CEMS  to  measure  sulfur  dioxide  at 
the  inlet  or  outlet  to  the  sulfur  dioxide 
control  system.  An  initial  stratification 
test  is  required  to  verify  the  adequacy  of 
the  Method  6B  sampling  location.  The 
stratification  test  shall  consist  of  three 
paired  runs  of  a  suitable  sulfur  dioxide 
and  carbon  dioxide  measurement  train 
operated  at  the  candidate  location  and  a 
second  similar  train  operated  according 
to  the  procedures  in  S  3.2  and  the 
applicable  procedures  in  section  7  of 
Performance  Specification  2.  Method  6B, 
Method  OA,  or  a  combination  of 
Methods  6  and  3  or  Methods  6C  and  3A 
are  suitable  measurement  techniques.  If 
Method  68  is  used  for  the  second  train, 
sampling  time  and  timer  operation  may 
be  adjusted  for  the  stratification  test  as 
long  as  an  adequate  sample  volume  is 
collected;  however,  both  sampling  trains 
are  to  be  operated  similarly.  For  the 
location  to  be  adequate  for  Method  6B 
24-hour  tests,  the  mean  of  the  absolute 
difference  between  the  three  paired  runs 
must  be  less  than  10  percent  (0.10). 

(c)  The  owner  or  operator  of  an 
affected  facility  operating  a  CEMS 
pursuant  to  paragraph  (a)  of  this  section 
or  sampling  as-fired  fuel  samples 
pursuant  to  paragraph  (b)(l]  of  this 
section  shall  obtain  emission  data  for  at 
least  75  percent  of  the  operating  hours  in 
at  least  22  out  of  30  successive  steam 
generating  unit  operating  days.  If  this 
minimum  data  requirement  is  not  met 
with  a  single  monitoring  system,  the 
owner  or  operator  of  the  affected  facility 
shall  supplement  the  emission  data  with 
data  collected  with  other  monitoring 
systems  as  approved  by  the 
Administrator. 

(d)  The  1-hour  average  sulfur  dioxide 
emission  rates  measured  by  a  CEMS 
shall  be  expressed  in  ng/J  or  lb/million 
Btu  heat  input  and  shall  be  used  to 
calculate  the  average  daily  emission 
rates  under  S  60.42c.  Each  1-hour 
average  sulfur  dioxide  emission  rate 
must  be  based  on  at  least  30  minutes  of 
operation  and  include  at  least  2  data 
points  representing  two  15-minute 
periods.  Hourly  sulfur  dioxide  emission 
rates  are  not  calculated  if  the  affected 
facility  is  operated  less  than  30  minutes 
in  a  1-hour  period  and'are  not  counted 
toward  determination  of  a  steam 
generating  unit  operating  day. 

(e)  The  procedures  under  §  60.13  shall 
be  followed  for  installation,  evaluation, 
and  operation  of  the  CEMS. 


(1)  All  CEMS  shall  be  operated  in 
accordance  with  the  applicable 
procedures  under  Performance 
Specifications  1,  2,  and  3  (Appendix  8). 

(2)  Quarterly  accuracy  determinations 
and  daily  calibration  drift  tests  shall  be 
performed  in  accordance  with  Procedure 
1  (Appendix  F). 

(3)  The  span  value  of  the  sulfur 
dioxide  CEMS  at  the  inlet  to  the  sulfur 
dioxide  control  device  shall  be  125 
percent  of  the  maximum  estimated 
hourly  potential  sulfur  dioxide 
emissions  of  the  fuel  combusted,  and  the 
span  value  of  the  CEMS  at  the  outlet  to 
the  sulfur  dioxide  control  device  shall  be 
50  percent  of  the  maximum  estimated 
hourly  potential  sulfur  dioxide 
emissions  of  the  fuel  combusted. 

(f)  The  monitoring  requirements  of 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  apply  to  any  steam  generating 
unit  firing  only  distiUate  oil. 

§60.470    Emissiofi  monitoring  for 
parttculata  matter. 

(a)  The  owner  or  operator  of  an 
affected  facility  combusting  coal,  oii  or 
wood  that  is  subject  to  the  opacity 
standard  under  §  60.43c  shall  install, 
calibrate,  maintain,  and  operate  a  CEMS 
for  measuring  the  opacity  of  emissions 
discharged  to  the  atmosphere  and 
record  the  output  of  the  system. 

(b)  All  CEMS  for  measuring  opacity 
shall  be  operated  in  accordance  with  the 
applicable  procedures  under 
Performance  Specification  1  (Appendix 
B). 

960.48c    Reporting  snd  recordkeeping 
requirements. 

(a)  The  owner  or  operator  of  each 
affected  faciUty  shall  submit  notification 
of  the  date  of  construction  or 
reconstruction,  anticipated  startup,  and 
actual  startup,  as  provided  by  §  60.7  of 
this  part.  This  notification  shall  include: 

(1)  The  design  heat  input  capacity  of 
the  affected  facility  and  identification  of 
the  fuels  to  be  combusted  in  the  affected 
facility. 

(2)  If  applicable,  a  copy  of  any 
Federally  enforceable  requirement  that 
limits  the  annual  capacity  factor  for  any 
fuel  or  mixture  of  fuels  under  §  60.42c  or 
§  60.43c. 

(3)  The  annual  capacity  factor  at 
which  the  owner  or  operator  anticipates 
operating  the  facility  based  on  all  fuels 
fired  and  based  on  each  individual  fuel 
fired. 

(4)  Notification  that  an  emerging 
technology  will  be  used  for  controlling 
emissions  of  sulfur  dioxide.  The 
Administrator  will  examine  the 
description  of  the  emerging  technology 
and  will  determine  whether  the 
technology  qualifies  as  an  emerging 


technology.  In  making  this 
determination,  the  Administrator  may 
require  the  owner  or  operator  of  the 
affected  facility  to  submit  additional 
information  concerning  the  control 
device.  The  affected  facility  is  subject  to 
the  provisions  of  S60.42c(a)  and  (b)(1), 
unless  and  until  this  determination  is 
made  by  the  Administrator. 

(b)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  sulfur 
dioxide  or  particulate  matter  emission 
limits  of  S  60.42c  or  {  60.43c  or  the 
opacity  Umits  under  §  60.43c  shall 
submit  to  the  Administrator  the 
performance  test  data  from  the  initial 
and  any  subsequent  performance  tests 
and,  if  applicable,  the  performance 
evaluation  of  the  CEMS  using  the 
applicable  performance  specifications  in 
Appendix  B. 

(c)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  opacity 
limits  under  S  60.43c(d]  shall  submit 
excess  emission  reports  for  any 
calendar  quarter  during  which  there  are 
excess  emissions  from  the  facility.  If 
there  are  no  excess  emissions  during  the 
calendar  quarter,  the  owner  or  operator 
shall  submit  a  report  semiannually 
stating  that  no  excess  emissions 
occurred  during  the  semiannual 
reporting  period.  The  initial  quarteriy 
report  shall  be  postmarked  by  the  30th 
day  of  the  third  month  following  the 
completion  of  the  initial  performance 
test,  unless  no  excess  emissions  occur 
during  that  quarter.  The  initial 
semiannual  report  shall  be  postmarked 
by  the  30th  day  of  the  sixth  month 
following  the  completion  of  the  initial 
performance  test,  or  following  the  dale 
of  the  previous  quarterly  report,  as 
applicable.  Each  subsequent  quarterly 
or  semiannual  report  shall  be 
postmarked  by  the  30th  day  following 
the  end  of  the  reporting  period. 

(d)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  sulfur 
dioxide  emission  limits  or  percent 
reduction  requirements  under  1 60.42c 
shall  submit  quarterly  reports  to  the 
Administrator.  The  initial  quarterly 
report  shall  be  postmarked  by  the  30th 
day  of  the  third  month  following  the 
completion  of  the  initial  performance 
test.  Each  subsequent  quarterly  report 
shall  be  postmarked  by  the  30th  day 
following  the  end  of  the  reporting 
period. 

(e)  The  owner  or  operator  of  each 
affected  facility  subject  to  the  sulfur 
dioxide  emission  limits  or  percent 
reduction  requirements  under  §  60.42c 
shall  keep  records  and  submit  quarterly 
reports  as  required  by  paragraph  (d)  of 
this  section,  including  the  following 
information,  as  applicable. 
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(1)  Calendar  dates  covered  in  the 
reporting  period. 

(2)  Each  30-day  average  (or  24-hour 
average,  as  applicable]  sulfur  dioxide 
emission  rate  (ng/I  (Ib/million  Btu)) 
measured  during  the  reporting  period, 
ending  in  the  last  30-day  (or  24-hour,  as 
applicable)  emission  rate  calculated  in 
the  period;  reasons  for  any 
noncompliance  with  the  emission  limits; 
and  a  description  of  corrective  actions 
taken. 

(3)  Each  30-day  average  percent 
reduction  in  sulfur  dioxide  emissions 
calculated  during  the  reporting  period, 
ending  with  the  last  30-day  period  in  the 
quarter  reasons  for  noncompliance  with 
the  emission  standards;  and  a 
description  of  the  corrective  actions 
taken. 

(4)  Identiflcation  of  any  steam 
generating  unit  operating  days  for  which 
sulfur  dioxide  or  diluent  (oxygen  or 
carbon  dioxide)  data  have  not  been 
obtained  by  an  approved  method  for  at 
least  75  percent  of  the  operating  hours; 
justification  for  not  obtaining  sufficient 
data;  and  a  description  of  corrective 
actions  taken. 

(5)  Identification  of  any  times  when 
emissions  data  have  been  excluded  firom 
the  calculation  of  average  emission 
rates;  justification  for  excluding  data; 
and  description  of  corrective  actions 
taken  if  data  have  been  excluded  for 
periods  other  than  those  during  which 
coal  or  oil  were  not  combusted  in  the 
steam  generating  unit      ^ 


(6)  Identification  of  F  factor  used  for 
calculations,  method  of  determination, 
and  type  of  fuel  combusted. 

(7)  Identification  of  whether  averages 
have  been  obtained  based  on  CEMS 
rather  than  manual  sampling  methods. 

(8)  If  a  CEMS  is  used,  identification  of 
any  times  when  the  pollutant 
concentration  exceeded  full  span  of  the 
CEMS. 

(9)  If  a  CEMS  is  used,  description  of 
any  modifications  to  the  CEMS  that 
could  affect  the  ability  of  the  CEMS  to 
comply  with  Performance  Specification 
2  or  3. 

(10)  If  a  CEMS  is  used,  results  of  daUy 
CEMS  drift  tests  and  quarteriy  accuracy 
assessments  as  required  under 
Appendix  F,  Procedure  1. 

(11)  If  residual  oil  is  combusted 
identification  of  any  steam  generating 
unit  operating  days  for  which  the  30-day 
rolling  average  (or  24-hour  average,  as 
applicable]  oil  sulfur  content  of  the  fuel 
sample  collected  exceeded  0.5  weight 
percent  sulfur. 

(12)  If  distillate  oil  is  combusted,  a 
certification  from  the  owner  or  operator 
of  the  affected  facility  identifying  the 
steam  generating  unit  operating  days 
during  the  previous  quarter  when  the 
affected  facility  combusted  distillate  oil 
meeting  the  specifications  for  fuel  oil 
number  1  or  number  2  of  the  American 
Society  for  Testing  and  Materials' 
Standard  Specification  for  Fuel  Oils, 
ASTM  0396-78. 

(f)  For  affected  facilities  combusting 
coal  or  oil  that  are  subject  to  the  sulfur 


dioxide  standards  established  under 
(  60.42c  the  owner  or  operator  shall 
keep  a  record  of  fuel  supplies  used  or 
intended  for  use  in  the  affected  facility. 
Such  fuel  records  shall  include  the 
following  information. 

(1)  For  residual  oil  and  coal,  all 
measurements,  data,  calculations,  and 
results  of  fuel  sulfur  sampling  developed 
pursuant  to  S  60.46c(b): 

(2)  For  distillate  oil,  a  certification 
horn  the  fuel  supplier  that  the  fuel  meets 
the  specifications  for  fuel  oils  number  1 
or  2,  as  defined  by  the  American  Society 
for  Testing  and  Materials  in  ASTM 
D396-78,  Standard  Specification  for  Fuel 
Oils  (incorporated  by  a  reference — see 

S  60.17). 

(g)  All  records  required  under  this 
section  shall  be  maintained  by  the 
owner  or  operator  of  the  affected  facility 
for  a  period  of  2  years  following  the  date 
of  such  record. 

{  60.49c    Standard  for  nitrogen  oxidea. 

No  owner  or  operator  of  an  affected 
facility  that  combusts  coal,  oil,  natural 
gas,  or  mixtures  of  these  fuels  with  any 
other  fuel  shall  cause  to  be  discharged 
into  the  atmosphere  any  gases  that 
contain  nitrogen  oxides  in  excess  of  430 
ng/J  (1.0  lb/million  Btu)  heat  input.  No 
performance  testing,  monitoring, 
reporting,  or  recordkeeping 
requirements  are  required. 
[FR  Doc.  69-13474  Filed  6-6-^9;  8:45  am] 
BNXMa  COOC  MSO-M-II 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200  and  206 
[Docket  Na  R-W-141S;  FR-24t1] 
RIN  2S01-AA67 

Home  Equity  Conversion  Mortgage 
Insurance 

AOINCV:  Office  of  the  Secretary.  HUD. 
action:  Final  rule. 


r.  This  final  rule  adds  a  new 
Part  206  to  Title  24,  Chapter  U  of  the 
Code  of  Federal  Regulations.  The  rule 
implements  section  417  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L  100-242)  which  added  a 
new  section  255  to  the  National  Housing 
Act  (Act).  Section  255  authorizes  the 
Secretary  to  carry  out  a  program  for 
insuring  mortgages  on  the  homes  of 
elderly  homeowners,  enabling  the 
homeowners  to  convert  the  equity  in 
their  homes  into  cash.  A  total  of  2,500 
mortgages  may  be  insured  under  this 
program  until  September  30, 1991. 
VRcnvt  OATC:  fuly  24, 1989.  except 
SS  206.205  and  206.211  which  have  been 
submitted  to  0MB  for  approval.  The 
approval  number  will  be  published  in 
the  Federal  Register  through  a  technical 
amendment. 

FON  nMTHCR  INFOflMATlON  OOMTACR 

Judith  V.  May,  Office  of  Economic 
Affairs,  (202)  785-5426,  Room  8218. 
Department  of  Housing  and  Urtwn 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410.  (This  is  not  a 
toll-free  number.) 

SUPfUmMTANV  MrORMATION: 

All  except  two  of  the  information 
collection  requirements  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980.  as  amended,  and  have  been 
assigned  OMB  control  number  2528- 
0133.  The  two  new  requirements  have 
been  submitted  to  OMB  for  review. 
Public  reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reduciiig  this  burden,  to 
the  Department  of  Housing  and  Urban 


Development.  Reles  Docket  CleA,  451 
Seventh  Street  SW.,  Room  1027B, 
Washington.  DC  20410;  and  to  dw  OfBce 
of  Information  and  Regulatory  A&ira. 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

1.  Introduction 

On  October  25, 1988,  a  propeeed  nde 
for  the  Home  Equity  Conversien 
Mortgage  Insurance  Demonstretkat  i 
known  as  the  FHA  reverse  mortgege 
program,  was  published  in  the  1 
Register.  Twenty-two  comments  ^ 
received,  including  three  from  potential 
borrowers  and  one  from  an  advocate  of 
sales-leasebacks.  Comments  were  also 
received  from  the  American  Asaodatioo 
of  Retired  Persons  (AARP).  the  Natioaal 
Council  on  the  Aging  (NCOA).  Hbt 
Mortgage  Bankers  Association  (MBA), 
the  American  Bankers  Aesociatien 
(ABA),  the  Federal  National  Mortgsae 
Association  (FNMA),  the  Federal  Hoaw 
Loan  Mortgage  Corporation  (FHLMC), 
the  State  of  Connecticut  (CN).  the  Rhode 
Island  Housing  and  Mortgage  Finance 
Corporation  (RIHMFC),  the  Viif^a 
Housing  Development  Authority 
(VHDA).  the  Georgia  Residential 
Finance  Authority  (GRFA).  the  Ohio 
Department  of  Aging  (OHDA),  l 
Holding  Corporation  (CHC).  I 
National  Bank  (RNB),  Suncoast  Schools 
Federal  Credit  Union  (SSPCU),  Eden 
Council  for  Hope  and  Opportunity 
(ECHO)  of  Walnut  Creek,  CA.  Catholic 
Social  Service  (CSS)  of  Tucson,  AZ.  and 
a  consultant. 

In  addition,  a  letter  was  received  that 
was  jointly  signed  by  Senator  Bob 
Graham.  Member  of  the  Senate 
Cooimittee  on  Banking,  Housing,  and 
Urban  Affairs,  Senator  John  Heini, 
Ranking  Minority  Member  on  the  Senate 
Committee  on  Aging,  Representative 
Don  Bonker,  Chairman  of  the 
Subcommittee  on  Housing  and 
Consumer  Interests  of  the  House  Select 
Committee  on  Aging,  and 
Repteeentative  Eidward  R.  Roybel. 
Chairman  of  the  House  Select 
Committee  on  Aging  (Congressmen). 

On  the  basis  of  these  comments  and 
further  development  of  concepts  in  dte 
proposed  rule,  the  Department  has  made 
changes  to  the  proposed  rule  which  are 
discussed  in  the  following  sections. 

2.  Size  of  Demonstration 

By  statute,  HUD  is  authorized  to 
insure  up  to  2,500  mortgages  on  tbe 
homes  of  elderly  homeowners  ander  tlie 
demonstration.  FNMA.  FHLMC.  and 
ECHO  expressed  the  view  that  die  size 
of  the  demonstration  is  too  small  and 
should  be  increased  to  25,000  (FNMA)  or 
30,000  (FHLMC).  Since  the  limit  on  tiw 
size  of  the  program  is  statutory,  dris 


concern  cannot  be  addressed  in  the  final 
nde.  However,  the  statutory  limitation 
of  2,500  mortgages  and  the  September 
SO,  1991  statutory  deadline  for  firm 
commitments  are  no  longer  specifically 
■entioned  in  the  rule  text.  The 
Department  has  attempted  to  draft  a 
r«le  which  would  continue  to  be  suitable 
if  Congress  choose  to  extend  the 
prolan,  either  in  terms  of  volume  or 
duration,  without  substantive  changes. 
Of  course,  the  statutory  limitations 
continue  to  apply  unless  changed  by 
law,  and  HUD  Handbook  4235.1,  Home 
Equity  Conversion  Mortgages,  will 
dearly  state  the  limitations. 

Tbe  ABA  expressed  the  concern  that 
"bmitini  the  insurance  program  to  2.500 
■ortgeges  will  discourage  many  lenders 
vdio  would  otherwise  be  interested  from 
participating  because  their  involvement 
would  be  limited  to  so  few  mortgages 
&at  developing  the  expertise  would  not 
be  productive."  It  recommended 
confining  the  program  to  "those  lenders 
that  have  already  developed  their  own 
reverse  annuity  mortgage  programs."  It 
is  the  Department's  view  that  such  a 
policy  would  not  be  consistent  with  the 
statutory  objective  "to  encourage  and 
increase  the  involvement  of  lenders  and 
participants  in  the  mortgage  markets  in 
the  making  and  servicing  of  home  equity 
conversion  mortgages  for  elderly 
homeowners." 

S.  Legal  Authority 

Secdon  255(b)(3)  of  the  NaUonal 
Housing  Act  Umits  the  definition  of 
home  equity  conversion  mortgages  to 
those  mortgages  which  a  lender  is 
aathorized  to  make  under  one  of  three 
sources  of  legal  authority:  (1)  Section 
•04  of  the  Gam-St  Germain  Depository 
Institutions  Act  of  1982.  which 
empowers  Federal  regulatory  agencies 
to  issue  regulations  to  exempt  State- 
diartered  lenders  from  restrictions  of 
State  law  on  alternative  mortgage 
transactions,  such  as  reverse  mortgages, 
unless  a  State  later  excludes  itself  from 
section  804  coverage;  (2)  other  Federal 
law,  such  as  the  laws  governing 
federaUy-chartered  lenders,  but  not 
induding  section  255  of  the  National 
Housing  Act;  or  (3)  State  law.  This 
restriction  was  not  expressly  included  in 
the  proposed  rule.  It  is  in(  luded  in  the 
final  rule  to  emphasize  the  fact  that 
reverse  mortgages  do  not  necessarily 
conform  to  the  normal  legal  constraints 
applicable  to  home  mortgage  lenders,  so 
that  a  lender  may  need  to  rely  on  special 
legal  atbority  which  overcomes  the 
Bornwl  constraints.  It  is  important  that 
eedi  lender  participating  in  the  program 
review  end  confirm  its  legal  authority  to 
BMke  reverse  mortgages. 
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RNB  recommended  that  "the  HUD 
rule  should  spedficaily  supersede  any 
State  law  or  court  dedsion  that 
prohibits  the  compoonding  of  interest 
State  laws  that  prohibit  or  are  silent  on 
the  compounding  qaestion  would  inhibit 
full  impiemeatation  of  the  program." 
Tbi*  final  rule  is  intended  only  to 
irapleraeot  section  255  of  the  National 
Housing  Act  ivhich  does  not  empower 
HUD  to  supersede  laws  which  prc^ibtt 
compounding  of  interest  The  Federal 
law  designed  specifically  to  address  this 
question  is  section  804  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982,  mentioned  above. 

The  Federal  Home  Loan  Bank  Board 
(FHLBB)  is  authorized  to  issue  section 
804  regulations  concerning  all  types  ot 
lenders  except  commercial  banks 
(regtUations  to  be  issued  by  the  Office  of 
the  Comptroller  of  the  Currency  (OCC)) 
and  credit  unions  (relations  to  be 
issued  by  the  National  Credit  Union 
Administration  (NCUA));  they  appear  as 
the  Appendix  to  12  CFR  Part  545.  The 
FTiLBB  regulations  authorize  compound 
interest  HUD  is  currently  seeking 
clarification  regarding  some  ambiguities 
in  these  regulations.  However,  some 
States  have  exempted  themselves  fitmi 
section  804  as  permitted  by  law. 

Neither  the  OCC  nor  the  NCUA 
regulations  specifically  mention  the 
question  of  compounding  of  interest. 
However,  both  agencies  appear  to  have 
used  their  section  804  powers  to  permit 
State-chartered  lenders  to  make  any 
alternative  mortgages,  including  reverse 
mortgages,  which  are  insured  by  HUD. 
See  NCUA  policies  published  at  12  CFR 
701.21(a)  and  (e),  and  OCC  policies 
published  at  12  CFR  34.3  (footnote  1) 
and  48  FR  40700. 

Two  other  Federal  laws  may  be 
relevant.  Section  501  of  the  Depository 
Institutions  Deregulation  and  Monetary 
Control  Act  of  1980  supersedes  State 
laws  "expressly  limiting  the  rate  or 
amount  of  interest"  for  many  types  of 
lenders;  the  implementing  regulations 
issued  by  the  FHLBB  appear  at  12  CFR 
Part  590.  This  law  may  apply  if 
compounded  interest  is  regarded  as 
u»ury  under  State  law.  However,  in 
some  jurisdictions  compounding  of 
interest  is  prohibited  as  a  matter  of 
public  poUcy  as  a  separate  matter  from 
usury.  HUD  is  not  aware  of  any  official 
interpretation  of  section  501  addressing 
this  situation. 

Section  529  of  the  National  Housing 
Act  is  similar  to  section  501;  it  also 
supersedes  State  laws  "expressly 
limiting  the  rate  or  amount  of  interest" 
However,  its  effect  on  compound 
interest  is  also  unclear  in  those  States 
which  regard  interest  compounding  as  a 
prohibited  prectioe  distinct  fron  usury. 


Also,  section  529  aHows  a  State  at  any 
time  to  enact  new  interest  restrictions 
which  supersede  section  529.  No 
regulations  have  been  issued  to  interpret 
section  529. 

Fkially,  it  may  be  noted  that  some 
States  have  laws  whidi  exempt  FHA- 
insered  loans  Erem  legal  constraints 
whidi  would  otherwise  apply,  and  some 
of  these  laws  may  have  the  effect  of 
overconung  restrictions  on  compotmd 
interest. 

Unfortunately.  HUD  is  not  in  a 
position  to  make  a  blanket  statement 
that  all  State  restrictions  on  compound 
interest  are  superseded  for  lenders  who 
make  insured  reverse  mortgages. 
Lenders  are  urged  to  seek  the  advice  of 
competent  legal  counsel. 

4.  Reservation  of  Insurance  Authority 

la  the  proposed  rule,  HUD  announced 
its  intention  to  invite  HUD-approved 
lenders  to  apply  for  reservations  of 
insurance  authority  prior  to  publication 
of  the  final  rule,  so  that  it  could  train 
HUD-approved  housing  counseling 
agendes  about  reverse  mortgages  and 
their  alternatives  in  those  areas  where 
lenders  plan  to  originate  mortgages. 
HUD  allocated  its  2,500  reservations 
among  its  10  Regional  Offices  in 
proportion  to  each  Region's  share  of  the 
Nation's  elderly  homeowners.  On 
January  24, 1969.  (54  FR  3564).  the 
Department  pubhshed  a  notice  in  the 
Federal  Regbter  inviting  lenders  to 
apply  for  reservations  of  home  equity 
cwiversion  mortgage  authority  from 
their  Regional  Offices  of  Housing.  TTie 
notice  contained  application 
instructions  for  lenders  and  initial 
distribution  instructions  for  Regional 
Offices  of  Housing  which  are  not 
repeated  in  the  final  rule. 

Two  changes  have  been  made  to 
§  206.11  dealing  with  applications  for 
reservations  of  insurance  authority. 
First,  the  restridion  in  f  206.11(b)  that 
lenders  may  apply  for  reservations  of 
insurance  authority  "for  not  less  than  10 
but  not  more  than  50  mortgages"  has 
been  replaced  with  "in  accordance  with 
instructions  issued  by  the  Secretary." 
Current  instructions  issued  in  the  notice 
provide  the  reservations  will  be  issued 
in  lots  of  50. 

Second,  §  206.11(d)  dealing  with 
expiration  and  extension  of  reservations 
has  been  amended  to  state  that,  if  a 
conditional  commitment  has  been 
issued,  a  reservation  may  be  extended 
until  the  firm  commitment  for  that 
application  expires.  This  is  consistent 
with  other  FHA  procedures  governing 
the  duration  of  conditional  and  firm 
commitments.  This  will  enable  a  lender 
to  have  up  to  nine  months  to  complete 
the  insarence  application  process.  It  is 


also  partially  responsive  to  a  concern 
expressed  by  the  ABA  that  individuals 
who  experience  delays  due  to 
counseling  should  not  be  precluded  from 
participating  and  to  a  recommendation 
by  GRFA  that  the  reservations  expire 
after  nine  rather  than  six  months. 

5.  Eligible  Mortgages:  Overview 

Sections  206.17  through  206.31  dealing 
with  eligible  mortgages  have  been 
substantially  redrafted.  The  proposed    * 
rule  could  be  read  to  suggest  that  HiA 
proposed  to  insure  three  different  types 
of  mortgages.  In  fact.  FHA  intends  to 
insure  a  reverse  mortgage  under  which  a 
borrower  may  initially  choose  among 
three  basic  payment  options — tenure, 
term,  and  line  of  credit — and  may 
combine  a  line  of  credit  with  tenure  or 
terra  payments  or  change  the  pattern  of 
payments  to  accommodate  changes  in 
the  borrower's  drcumstances.  In 
addition,  •  borrower  may  elect  to 
receive  a  lump  sura  draw  at  dosing  to 
pay  off  an  existing  mortgage,  to  pay  off 
a  contractor's  lien  for  repairs,  or  for 
other  purposes.  Given  these  options,  any 
FHA-insured  reverse  mortgage 
resembles  a  line  of  credit  under  which 
the  pattern  of  payments  may  be  changed 
and  varied. 

In  the  final  rule,  the  definition  of 
"principal  limit"  has  been  clarified  and 
will  be  used  to  calculate  all  payments  to 
borrowers,  including  tenure  monthly 
payments.  This  change  will  have  little 
impact  upon  the  size  of  a  tenure  monthly 
payment,  but  it  will  greatly  increase  the 
simplicity  and  flexibility  of  FHA-insured 
reverse  mortgages.  The  AARP 
recommended  that,  "in  the  interests  of 
consumer  choice,  *  *  *  participating 
lenders  be  required  to  offer  at  least  one 
type  of  tenure  HECM  (without 
appreciation-sharing)  and  one  type  of 
line-of-credit  HECM."  In  fact  the  final 
rule  provides  consumers  with  a  broader 
array  of  choices. 

6.  Definitions 

A.  Expected  Average  Mortgage  Interest 
Rate 

The  definition  of  "expected  average 
mortgage  interest  rate,"  also  known  as 
the  "expected  rate,"  has  been  changed 
for  adjustable  rate  mortgages.  The 
expected  rate  is  used  to  calculate  the 
principal  limit  for  all  borrowers.  For 
borrowers  who  have  selected  an 
adjustable  rate  mortgage,  the  expected 
rate  is  intended  to  be  the  market's  best 
estimate  of  the  average  mortgage 
interest  rate  during  the  term  of  the 
mortgage. 

In  the  proposed  rule,  the  expected  rate 
was  defined  as  the  lender's  current  15- 
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year  fixed  rate  or  a  comparable  rate 
approved  by  the  Secretary.  However, 
not  all  lenders  offer  15-year  fixed  rate 
morgages,  and  fixed  mortgage  rates 
compensate  lenders  for  certain  risks 
which  are  not  present  in  adjustable  rate 
reverse  mortgages.  Section  206.3  of  the 
final  rule  defines  the  expected  rate  as 
the  lender's  margin  plus  the  10-year 
Treasury  bond  rate.  The  lender's  margin 
is  defined  as  the  initial  mortgage  interest 
rate  minus  the  initial  index  rate — i.e., 
the  one-year  Treasury  rate.  It  is  also 
required  to  be  the  same  margin  used  to 
adjust  interest  rates  annually.  This 
approach  will  discourage  lenders  from 
offering  a  teaser  rate — i.e..  an  initial 
interest  rate  below  the  margin  plus  the 
index — because  doing  so  results  in  a 
higher  margin  and  consequently  lower 
payments  to  the  borrower.  This 
definition  of  the  expected  rate  is  more 
technically  defensible  because  the  10- 
year  Treasury  rate  incorporates  market 
expectations  of  future  one-year  iatere'st 
rates,  withoutincluding  the' 
inappropriate  components  of  the  15-year 
"fixed  rate.  It  is  also  easier  to  adjust 
lender  margins  than  the  15-year  fixed 
rates. 

To  illustrate,  VHDA  asked  what 
expected  rate  State  housing  finance 
agencies  should  use,  since  they  "raise 
capital  and  set  interest  rates  differently 
than  do  private  lenders.  Rates  are  set 
according  to  long-term  bond  prices  and 
may  not  reflect  current  market 
conditions."  If  State  housing  finance 
agencies  offer  FllA-insured  adjustable 
rate  reverse  mortgages,  they  will  be 
bound  by  the  definition  of  the  expected 
rate  in  the  final  rule.  However,  they  may 
offer  a  non-market  rate  by  selecting  a 
suitable  margin  over  or  under  the  one- 
year  Treasury  rate  and  still  accurately 
calculate  the  expected  rate  for  a 
particular  mortgage. 

Rates  shall  be  adjusted  in  accordance 
with  the  procedures  in  24  CFR  203.49,  as 
amended  by  |  206.21  of  the  final  rule. 

B.  Maximum  Claim  Amount 

To  simplify  terminology,  the  final  rule 
eliminates  the  concept  of  "maximum 
FHA  claim  amount,"  and  defines 
"maximum  claim  amount"  as  the  lesser 
of  the  appraised  value  of  the  property  or 
the  maximum  dollar  amount  that  FHA 
can  insure  for  a  one-family  residence  in 
an  area  under  section  203(b)(2)  of  the 
National  Housing  Act  (as  adjusted 
where  applicable  under  section  214  of 
the  National  Housing  Act).  Both  the 
appraised  value  and  the  maximum 
insurable  amount  are  to  be  determined 
as  of  the  date  that  the  conditional 
commitment  is  issued.  Closing  costs  will 
not  be  taken  into  account  in  determining 
the  appraised  value,  but  closing  costs 


may  be  financed  under  the  reverse 
mortgage. 

CHC  recommended  that  the  program 
exclude  homes  with  values  in  excess  of 
the  maximum  dollar  amount  that  FHA 
can  insure  in  an  area.  Such  a  limitation 
on  value  was  contained  in  section 
255(d)(3)  of  the  Act  as  originally  passed 
by  Congress,  but  it  was  recognized  as  a 
drafting  error  and  eliminated  by  section 
1066  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988. 

MBA  recommended  that  the  maximum 
claim  amount  be  increased 
substantially,  and  that,  as  an  interim 
step,  HUD  should  develop  a  second 
mortgage  option  for  the  program  for 
homeowners  who  need  help  making 
their  first  mortgage  payments  to  stay  in 
their  homes.  Both  of  these 
recommendations  are  beyond  the  scope 
of  the  program  as  authorized  by  the  Act 

C.  Principal  Limit 

At  the  time  of  the  proposed  rule,  the 
Department  planned  to  use  separate 
factors  for  calculating  tenure  payments 
and  term  and  line  of  credit  payments.  It 
was  subsequently  determined  that  it 
would  be  easier  to  use  a  single  factor  to 
determine  a  principal  limit  for  use  in 
calculating  all  payments  to  borrowers. 
The  definition  of  the  principal  limit  has 
been  modified  to  accommodate  this 
change.  A  unique  principal  limit  will  be 
calculated  based  on  the  age  of  the 
youngest  borrower,  the  expected  rate, 
and  the  maximum  claim  amount  using  a 
factor  provided  by  the  Secretary. 
(Because  the  mortality  table  in  the 
payments  model  is  truncated  at  age  100. 
it  will  underestimate  the  life  expectancy 
of  borrowers  over  95  years  of  age.  For 
this  reason,  borrowers  over  95  years  of 
age  will  be  treated  as  if  they  were  95  for 
thepurpose  of  calculating  payments.) 

The  principal  limit  is  literally  the 
maximum  dollar  amount  that  a  borrower 
can  withdraw  on  the  first  day  that  a 
mortgage  is  in  effect.  It  increases  each 
month  at  a  compound  rate  of  one- 
twelfth  of  the  expected  rate  plus  the 
monthly  mortgage  insurance  premium 
(MIP).  When  the  mortgage  balance 
equals  the  principal  limit,  the  borrower 
cannot  receive  any  more  payments 
(expect  as  noted  below),  but  is  able  to 
remain  in  the  house  until  the  borrower 
moves,  sells,  or  dies.  A  borrower  who 
has  selected  the  tenure  option  and  who 
becomes  100  years  old  will  continue  to 
receive  payments  even  though  the 
mortgage  balance  equals  the  principal 
limit.  Likewise,  borrowers  who  have 
selected  the  tenuie  or  term  options  with 
adjustable  interest  rates  will  continue  to 
receive  payments  for  the  duration  of  the 
selected  term,  even  though  the  mortgage 


balance  exceeds  the  principal  limit 
because  the  actual  average  mortgage 
interest  rate  exceeds  the  expected  rate. 

The  initial  principal  limit  may  be 
regarded  as  the  present  value  of  the 
payments  available  to  a  borrower. 
Under  the  FHA  reverse  mortgage 
program,  the  borrower  is  able  to  control 
the  timing  of  the  payments  by  selecting 
among  three  basic  payment  options: 
tenure,  term,  and  line  of  credit  The 
bo9t)wer  may  combine  a  line  of  credit 
with  a  term  or  tenure  option  and  may 
alter  the  payment  plan  initially  selected. 

The  Department  believes  that 
borrowers  will  value  the  flexibility 
afforded  by  the  use  of  a  principal  limit 
since  they  cannot  predict  their  future 
cash  needs  with  certainty,  yet  by 
statute,  are  entitled  to  remain  in  their 
homes  until  they  move,  sell,  or  die.  The 
Department  believes  that  lenders  will 
also  value  the  flexibility  because  the  use 
of  standard  procedures  will  reduce  the 
cost  of  responding  to  the  borrower's 
changing  needs.  To  cover  these  costs, 
lenders  will  be  permitted  to  charge  a  fee 
of  no  more  than  $20  each  time  that 
payments  are  recalculated.  Detailed 
instructions  for  using  the  principal  limit 
to  determine  payments  are  contained  in 
HUD  Handbook  4235.1. 

7.  Payment  Optioiis 

New  S  206.19  describes  the  reverse 
mortgage  payments  options  available  to 
a  borrower.  The  description  of  the  term 
option  has  been  changed  slightly:  the 
duration  of  term  payments  is  "chosen  by 
the  borrower"  rather  than  "agreed  upon 
between  the  borrower  and  lender," 
removing  the  unintended  implication 
that  the  lender  could  veto  a  term 
selected  by  the  borrower. 

CN  asked  whether  the  regulations 
could  be  written  to  permit  gradually 
increasing  monthly  payments.  Such 
payments  could  be  provided  under  the 
line  of  credit  option  which  permits  any 
pattern  of  draws.  In  this  case,  the 
borrower  would  make  a  one  time 
request  for  a  line  of  credit  payment  plan 
under  which  the  lender  would  make 
monthly  payments  according  to  a 
schedule  generated  by  the  lender.  The 
payment  schedule  should  be  calculated 
so  that  the  mortgage  balance  equals  the 
principal  limit  at  the  end  of  the  desired 
term. 

8.  Interest  Rate 

New  S  206.21  provides  that  an  FHA 
reverse  mortgage  may  have  a  fixed  or  an 
adjustable  interest  rate  as  agreed  upon 
by  the  borrower  and  lender  and 
modifies  the  proposed  rule  with  respect 
to  adjustable  rates  in  response  to 
comments  received  from  FNMA  and 
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FHLMC.  Both  secondary  mortgage 
market  agencies  expressed  the  view  that 
line  of  credit  payments  to  borrowers 
create  excessive  interest  rate  risk  for  the 
lender,  necessitating  higher  interest 
rates  than  for  fixed  payments.  Since  all 
FHA  reverse  mortgages  may  be 
regarded  as  line  of  credit  mortgages,  the 
Department  has  taken  steps  to  reduce 
the  interest  rate  risk  to  lenders  and 
investors,  and  so.  cost  to  borrowers. 

The  Department  will  insure  reverse 
adjustable  rate  mortgages  (ARMs)  with 
and  without  interest  rate  caps.  For 
capped  reverse  ARMs.  the  Department 
has  retained  the  five  percentage  point 
life-of-loan  limit  on  interest  rate 
increases  and  decreases,  but  has 
increased  the  annual  limit  on  rate 
increases  and  decreases  from  one 
percentage  point  to  two.  The  annual 
limit  was  changed  from  one  to  two 
percentage  points  to  permit  the  interest 
rate  on  reverse  ARMs  to  adjust  more 
rapidly  to  the  market  rate  and  so  will 
reduce  the  compensation  that  lenders 
will  seek  from  borrowers  for  capped 
reverse  ARMs. 

The  Department  will  also  insure  a 
reverse  ARM  %vith  monthly  interest  rate 
adjustments  and  no  caps  (except  a 
maximum  interest  rate  chosen  by  the 
lender  for  compliance  tvith  Section  1204 
of  the  Competitive  Eqaahty  Banking  Act 
of  1987)  as  long  as  the  lender  also  offers 
a  comparable  reverse  ARM  with  armual 
interest  rate  adjustments  and  the  above 
prescribed  caps.  Section  1204  requires 
each  adjustable  rate  mortgage  loan  to 
include  a  limitation  on  the  maximum 
interest  rate  that  may  apply  during  the 
term  of  the  loan. 

The  Department  has  decided  to  offer 
an  uncapped  reverse  ARM  with  monthly 
adjustments  for  several  reasons. 
Numerous  studies  have  shown  that  a 
borrower  must  compensate  a  lender  by 
paying  a  higher  margin  (i.e^  the  spread 
between  the  ARM  rate  and  the  index) 
for  a  forward  ARM  with  annual  and  Ufe- 
of-loan  caps  than  for  an  hRM  without 
caps.  The  margin  increase  depends  on 
the  shape  of  the  yield  curve  and  the 
volatility  of  interest  rates.  Generally, 
lenders  charge  more  for  caps  when  the 
yield  curve  slopes  upward  and  interest 
rate  volatility  is  high  than  when  the 
yield  curve  is  flat  or  downward  sloping 
and  interest  rate  volatility  is  low. 

Lenders  wil  charge  more  for  caps 
applied  to  reverse  ARMs  than  to 
forward  ARMs  in  all  yield  curve  and 
volatility  environments  for  two  reasons. 
First,  unlike  forward  ARM  borrowers, 
reverse  ARM  borrowers  have  the  option 
to  withdraw  funds  (up  to  the  principal 
limit)  at  any  time.  If  interest  rates  go  up 
above  the  cap,  the  borrower  in  effect 
has  the  option  to  borrow  funds  at  a 


below-market  rate.  While  it  is  unlikely 
that  all  elderly  borrowers  in  this 
demonstration  would  exercise  this 
option  in  such  circumstances,  lenders 
will  charge  a  higher  margin  for  capped 
reverse  ARMs  than  capped  forward 
ARMs  because  there  is  a  risk  that  some 
borrowers  would  exercise  the  option. 
Second,  because  reverse  mortgage 
balances  are  initially  low  and  increase 
over  the  life  of  the  loan,  a  lender 
receives  more  compensation  from  a 
margin  in  later  years.  Discounting  this 
deferred  income  stream  will  cause  the 
lender  to  charge  a  higher  rate  for  caps 
on  reverse  ARMs  than  on  forward 
ARMs  for  which  compensation  is  not 
deferred  as  far  into  the  future. 

An  uncapped  reverse  ARM  with 
monthly  adjustments  is  similar  to  a 
forward  home  equity  line  of  credit  with 
monthly  adjustments.  An  uncapped 
reverse  ARM  with  monhly  adjustments 
will  have  a  lower  margin  over  the  index 
than  one  with  annual  adjustments 
because  the  borrower's  option  to 
withdraw  fimds  at  any  time  increases  in 
value  as  the  period  between  rate 
adjustments  lengthens.  In  effect  annual 
adjustment  places  a  cap  on  the  rate  for 
the  year.  For  example,  if  rates  were  to 
rise  rapidly  one  month  after  an  annual 
rate  adjustment  was  made,  a  borrower 
could  receive  a  below-market  rate  loan 
for  eleven  months  by  withdrawing  an 
amount  up  to  the  borrower's  net 
principal  limit  Again,  it  is  unlikely  that 
all  elderly  borrowers  would  exercise  the 
option;  nevertheless,  the  lender  would 
price  the  effective  cap  created  by  the 
annual  adjustment  period  based  on 
some  assuaiption  about  how  the  option 
may  be  eacercised  and  would  include  the 
price  of  this  cap  in  the  margin. 
Indications  are  that  the  increase  in  the 
margin  would  be  less  for  uncapped  than 
for  capped  annual  adjustments;  yet 
neither  is  likely  to  be  insignificant 
Monthly  adjustments  to  the  interest  rate 
would  allow  borrowers  to  be  charged 
the  lowest  possible  margin  as  interest 
rate  risk  is  virtually  ehminated. 

In  summary,  HUD  believes  that  a 
lender  will  typically  charge  a  lower 
margin  for  an  uncapped  reverse  ARM 
with  monthly  adjustments  than  for  a 
capped  reverse  ARM  with  annual 
adjustments  because  the  margins 
include  the  cost  of  the  interest  rate  risk 
introduced  by  the  caps  and  the 
adjustment  period.  By  offering  a  lower 
margin  (and  consequently,  a  lower 
expected  rate)  for  an  uncapped  reverse 
ARM.  the  lender  provides  the  borrower 
with  the  opportunity  to  receive  higher 
payments. 

Under  a  reverse  ARM,  payments  to 
the  borrower  do  not  change  when  the 
interest  rate  changes.  Thus,  unlike 


forward  ARM  borrowers  whose 
payments  to  the  lender  change  with  the 
interest  rate,  reverse  ARM  borrowers 
are  protected  from  "payment  shock." 
Adjustments  to  the  reverse  ARM  rate 
merely  increase  or  decrease  the  rate  at 
which  remaining  equity  is  consumed.  It 
should  also  be  recognized  that  a 
borrower  with  an  uncapped  reverse 
ARM  may  experience  a  lower  reduction 
in  equity  than  a  borrower  with  a  capped 
reverse  ARM  During  inflationary 
periods  with  sustained  high  interest 
rates,  when  caps  would  otherwise  be  in 
effect  the  equity  consumed  under  an 
uncapped  reverse  ARM  would  be  offset 
by  increased  house  value  appreciation. 
During  interest  rate  periods  when  the 
caps  are  not  constraining,  the  more 
costly  capped  reverse  ARM  would 
consume  equity  at  a  faster  rate.  Thus, 
the  Department  feels  that  some 
borrowers  may  prefer  the  uncapped 
reverse  ARM  to  the  capped.  Buth  will  be 
offered  under  this  demonstration. 

Section  255(dK5)  of  the  Act  permits  a 
"fixed  or  variable  interest  rate  *  *  *  as 
agreed  upon  by  the  mortgagor  and  the 
mortgagee"  with  no  reference  at  all  to 
interest  rate  caps  at  frequency  of  rate 
adjastment.  The  House  bill  permitted 
only  fixed  interest.  The  Senate  bill  also 
permitted  variable  rates.  The  Senate 
report  does  not  discuss  caps,  but  the 
Conference  report  does,  as  follows:  The 
conferees  make  clear  that  they  intend 
that  variable  interest  should  be  capped 
at  five  points  above  the  original  rate 
*  *  *"  without  any  mention  of  annual 
caps.  Neither  of  the  reports  discusses 
frequency  of  rate  adjustment 

Since  the  statute  does  not  mention 
caps  or  frequency  of  rate  adjustment 
the  Conference  report  statement  has  not 
been  regarded  as  legally  binding  on 
HUD.  However,  borrowers  are  protected 
as  desired  by  the  Conferees,  since  each 
reverse  ARM  borrower  will  have  the 
opportunity  to  choose  a  reverse  ARMs 
with  two  percentage  point  annual  and 
five  percentage  point  life-of-loan  caps 
on  interest  rate  increases  or  decreases. 
Assessment  of  acceptable  risk  to  HUD. 
within  statutory  restrictions,  is  a  policy 
question  committed  to  HUD's 
administrative  discretion. 

The  Department  believes  that 
increasing  the  adjustability  of  interest 
rates  for  a  reverse  mortgage  is 
preferable  to  the  options  proposed  by 
FNMA  and  FHLMC.  These  options  were 
to  offer  nonconvertible  term  and  tenure 
mortgages;  to  fix  the  interest  rate  at  the 
time  of  each  line  of  credit  draw;  and  to 
establish  a  new  interest  rate  at  the  time 
of  a  change  in  a  payment  plan.  The 
Department  believes  that  each  of  these 
options  is  potentially  more  costly  to  the 
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borrower  than  capped  or  uncapped 
reverse  ARMs  for  the  following  reasons. 

If  the  Department  agreed  to  insure 
term  and  tenure  mortgages  whose 
payment  plans  could  not  be  altered  by 
the  borrower,  servicing  costs— and 
consequently,  interest  rates— could  be 
expected  to  rise,  because  borrowers 
may  nevertheless  experience 
unanticipated  needs  for  cash  (e.g., 
money  to  repair  the  roof)  that  it  wrill  be 
in  the  lender's  interest  to  meet.  A  lender 
faced  with  a  choice  between  foreclosing 
upon  a  borrower  for  failure  to  maintain 
the  property  or  advancing  funds  for 
repairs  in  most  instances  will  prefer  the 
latter.  But  the  decision  to  advance  funds 
on  a  special  exception  basis  could  often 
involve  housing  counselors,  the  HUD 
Field  Office,  and  bank  ofllcers,  and 
would  likely  to  lend  to  higher  servicing 
costs  than  changes  made  according  to 
standard  operating  procedures.  Of 
course,  lenders  could  ignore  the 
declining  house  value  in  hopes  that  any 
loss  would  not  exceed  the  maximum 
claim  amount.  By  permitting  the  lender 
to  advance  funds  for  repairs,  HUD 
hopes  to  discourage  this  option. 

If  the  Department  agreed  to  insure  line 
of  credit  mortgages  with  interest  rates 
flxed  for  each  draw,  a  lender  would 
have  a  sort  of  uncapped  reverse  ARM. 
but  would  be  required  to  treat  each 
draw  as  a  separate  loan — again, 
resulting  in  higher  servicing  costs  than 
when  the  adjusted  rate  applies  to  the 
entire  balance.  In  addition,  special 
accounting  rules  would  be  needed  to 
deal  with  partial  prepayments— i.e.. 
first-in,  last-out;  last-In,  flrst-out;  or 
weighted  averaging.  None  of  these  are 
tjrpical  of  current  mortgage  servicing 
practices. 

Finally,  if  the  Department  agreed  to 
allow  the  interest  rate  to  change  on 
tenure  or  term  mortgages  at  the  time  of  a 
change  in  payment  plan,  the  lender 
would  have  only  partial  protection 
against  interest  rate  risk  compared  with 
the  alternative  of  capped  or  uncapped 
reverse  ARMs  which  permit  the  interest 
rate  to  be  adjusted  at  periodic  intervals 
over  the  life  of  the  loan.  As  a 
consequence,  the  lender  should  be  able 
to  offer  a  capped  or  uncapped  reverse 
ARMs  at  a  lower  cost  to  the  borrower 
than  the  proposed  option. 

One  commentator  recommended  the 
creation  of  a  price-level-adjusted 
reverse  mortgage.  Such  an  option  was 
considered,  but  rejected  as  beyond  the 
scope  of  this  program. 

The  requirements  for  disclosure  of  the 
adjustable  rate  features  of  a  mortgage 
have  been  revised  for  two  reasons.  First, 
the  proposed  rule  assumed  that  some 
insured  mortgages  would  be  "closed 
end"  credit  for  purposes  of  Truth-in- 


Lending  regulations,  which  is  no  longer 
the  case.  HUD  has  received  written 
advice  from  the  Division  of  Consumer 
and  Community  Affairs  of  the  Federal 
Reserve  Board  that  all  insured 
mortgages  under  the  final  rule  will 
constitute  open  end  credit.  Second, 
Congress  has  passed  the  Home  Equity 
Loan  Consumer  Protection  Act  of  1968  to 
cover  disclosures  for  "open  end"  credit 
The  final  rule  provides  for  basic  pre- 
loan  disclosures  similar  to  the  regular 
PHA  ARM  program  until  the  new  law  is 
implemented  llie  new  law  will  require 
very  extensive  disclosure  and  will 
eliminate  the  need  for  any  separate 
HUD  pre-loan  disclosure  requirements. 
HUD  wiU  apply  its  regular  FHA  ARM 
policy  requiring  25  days  advance 
disclosure  of  interest  rate  adjustments 
since  the  new  Consumer  Protection  Act 
does  not  mandate  any  advance 
disclosure. 

B.  Shared  AppradallOB 

Section  206.23  provides  that  any 
mortgage  may  provide  fw  shared       ' 
appreciation  between  the  borrower  and 
the  lender  as  Ions  as  the  lender  also 
offers  a  comparable  mortgage  without 
shared  appreciation.  This  differs  tnm 
the  proposed  rule  under  which  shared 
appreciation  was  permitted  only  for 
fixed-rate  tenure  mortgages.  Both  the 
AARP  and  NCOA  ui^  that  shared 
appreciation  be  offered  for  term  as  well 
as  tenure  mortgages.  Since  it  is  the 
Department's  intention  to  insure  a 
reverse  mortgage  under  which  the 
borrower  may  dioose  among  payment 
options,  there  is  no  reason  to  deny 
borrowers  who  choose  shared 
appreciation  the  flexibility  available  to 
those  who  do  not  The  flnal  rule  corrects 
an  oversight  in  the  proposed  rule  by 
clarifying  that  appreciation  will  be 
measured  by  appraised  value  rather 
than  sales  price  when  no  sale  has 
occurred  at  the  time  the  loan  is  repaid. 

10.  Initial  Payment 

The  proposed  rule  placed  a  limit  on 
the  size  of  an  initial  payment  to  the 
borrower  used  to  pay  off  an  existing  lien 
or  to  make  repairs.  Under  the  final  rule 
in  I  20e.25(a),  the  size  of  any  initial 
payment  is  limited  only  by  the  principal 
limit,  and  there  are  no  limitations  on  the 
purposes  for  which  it  may  be  used.  This 
change  is  consistent  with  the 
recommendations  of  the  AARP.  NCOA. 
and  GRFA. 

It  is  evident  that  some  borrowers  will 
be  able  to  increase  their  cash  flow  by 
paying  off  existing  mortgages.  Others 
may  use  a  reverse  mortgage  as  a 
deferred  payment  rehabilitation  loan: 
Some  will  choose  to  make  the  repairs 
before  closing  to  take  advantage  of  any 


resulting  increase  in  their  home's 
appraised  value,  and  others,  after 
closing,  under  a  line  of  credit  or  the 
provisions  of  {  206.47. 

11.  Calculation  of  Payments 

Unlike  the  proposed  rule,  the  final  rule 
provides  that  a  line  of  credit  may  be 
combined  with  term  and  tenure  monthly 
payments.  Term  and  tenure  monthly 
payments  are  both  calculated  in  the  ' 
same  way.  except  that  the  number  of 
months  used  in  the  calculation  for  term 
peymenta  is  the  number  of  months 
selected  by  the  borrower,  while  for 
tenure  payments  it  is  the  age  of  the 
youngest  borrower  subtracted  from  100 
and  multiplied  by  12.  At  origfaiation.  the 
principal  limit  is  reduced  by  any  initial 
payment  and  any  amounts  set-aside  for 
a  line  of  credit  for  repairs  after  closing, 
and  for  the  first  year's  payments  of 
taxes,  insurance,  and  other  property 
chai^M.  Then,  monthly  payments  are 
calculated  by  determining  the  future 
value  of  the  net  principal  limit  at  the  end 
of  the  applicable  number  of  months 
using  a  mondily  compounding  rate  of 
one-twelfth  of  the  expected  rate  phis  the 
monthly  MIP.  This  future  value  and  the 
monthly  compounding  rate  are  used  in  a 
sinking  fund  formula  for  payments  made 
at  the  beginning  of  a  month  to  determine 
the  maximum  monthly  term  or  tenure 
payment. 

As  long  as  the  mortgage  balance  is 
less  than  the  principal  limit  a  borrower 
may  request  a  payment  of  any  amount 
up  to  the  principal  limit  or  may  change 
from  one  payment  option  to  another.  If 
the  borrower  changes  payment  options 
or  makes  a  lump  sum  draw,  a  lender  will 
recalculate  payments  to  the  borrower 
using  a  method  similar  to  the  one 
described  above.  Specifically,  the  lender 
will  subtract  the  mortgage  balance  (and 
any  unused  amount  set-aside  for  a  line 
of  credit  or  for  other  purposes]  from  the 
principal  limit  for  the  current  month, 
project  the  net  principal  limit  to  the  end 
of  the  term,  and  use  a  sinking  fund 
formula  to  recalculate  monthly 
payments,  if  any.  The  final  rule  provides 
that  a  lender  may  charge  a  fee.  not  to 
exceed  twenty  dollars,  to  change  a 
borrower's  payment  plan. 

Factors  and  detailed  instructions  for 
making  these  calculations  are  contained 
in  HUD  Handbook  4235.1.  Computation 
screens  for  use  on  a  personal  computer 
are  available  from  a  computer  bulletin 
board  maintained  by  the  iiousing 
Information  and  Statistics  Division  in 
the  Office  of  Housing.  The  screens 
(including  the  factors)  and  payments 
model  can  be  downloaded  using  the 
caller's  personal  computer  and 
communications  software  by 
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telephoning  (202)  755-3102.  selecting  the 
HECM  menu  option,  and  following  the 
instructions  on  the  screen.  Technical 
assistance  is  available  by  calling  the 
Housing  Information  and  Statistics 
Division  (202)  755-6190.  (These  are  not 
toll-free  numbers.) 

12.  Size  of  Payments 

The  Congressmen,  AARP.  NCOA.  and 
ECHO  all  urged  that  an  effect  be  made 
to  maximize  payments  to  borrowers  by 
fine-timing  the  assumption  used  in  the 
payments  model.  A  technical 
explanation  of  the  payments  model  was 
provided  in  the  preamble  to  the 
proposed  rule  and  is  not  repeated  here. 
In  addition  to  the  mortality  data  (1979- 
81  female  mortality  tables,  based  on 
Census  data  and  published  by  tlie  U.S. 
Department  of  Health  and  Human 
Services),  the  model  uses  four  critical 
assumptions.  These  assumptions  and 
their  values  for  the  program  are:  The 
expected  appreciation  rate,  .04;  the 
variance  of  the  appreciation  rate,  .01; 
the  mortgage  termination  rate  (i.e., 
terminations  due  to  death,  move-outs, 
and  refinancings).  1.3  times  the  mortality 
rate;  and  the  discount  rate,  which  is  set 
equal  to  the  mortgage  interest  rate 
minus  50  basis  points  (one-half 
percentage  point).  The  values  for  these 
assumptions  were  selected  after 
extensive  research,  and  they  will  be 
refined  following  the  demonstration 
once  data  from  the  program  are 
analyzed.  They  represent  the 
Department's  best  estimates  given  the 
counterbalancing  objectives  of 
maximizing  payments  to  borrowers  and 
designing  an  actuarially  sound  program. 

CHC  questioned  the  use  of  population 
mortality  rather  than  annuitant 
mortality  rates: 

lust  as  a  person  who  did  not  anticipate  that 
they  would  have  a  substantia)  additional  life 
expectancy  would  not  be  likely  to  apply  for  a 
life  annuity,  so  an  individual  who  did  not 
anticipate  living  in  their  home  for  a 
substantial  additional  period  of  time  would 
not  be  likely  to  go  through  the  time  and 
expense  of  applying  for  a  home  equity 
conversion  mortgage.  This  self-exclusion  of 
the  more  high  risk  and  ill  portion  of  the 
elderly  population  makes  the  use  of  annuitant 
mortality  tables  necessary  to  make  the 
program  actuarially  sound. 

The  Department  rejects  this  argument 
on  the  grounds  that  the  initial  cost  of  a 
home  equity  conversion  mortgage  is 
much  lower  than  the  cost  of  a  life 
annuity,  so  that  it  is  likely  that  the 
program  will  appeal  to  a  broader 
segment  of  the  elderly  homeowner 
population  than  those  who  expect  to  be 
long-lived.  Some  may  use  a  reverse 
mortgage  proceeds  for  a  short  time  until 
they  can  make  another  living 


arrangement  Some  elderiy  homeowners 
who  are  ill  or  infirm  may  use  reverse 
mortgage  proceeds  to  purchase  long- 
term  care  or  other  services  to  make  their 
final  years  more  comfortable.  How 
borrower  mortality  rates  compare  with 
those  of  the  general  population  will  be 
among  the  topics  studied  in  the  course 
of  the  program. 

CSHA  asked  whether  a  lender  must 
use  the  age  of  the  youngest  borrower  or 
could  use  joint  mortality  tables.  For  ease 
of  administration,  the  Department  is 
requiring  use  of  the  age  of  the  youngest 
borrower.  GRFA  recommended  that  the 
payments  model  take  the  gender  of  the 
borrower  into  account.  Gender-specific 
tables  cannot  be  used  because  the  Civil 
Rights  Act  of  1968,  as  amended  in  1976, 
forbids  discrimination  on  the  basis  of 
sex  in  the  terms  and  conditions  of  a 
mortgage.  Use  of  female  mortality  tables 
introduces  an  element  of  conservatism 
into  the  payment  model's  assumptions; 
however,  a  large  majority  of  borrowers 
are  expected  to  be  female. 

13.  Treatment  of  Houses  With  Values  in 
Excess  of  Maximum  Claim  Amount 

By  statute.  Congress  placed  a  limit  on 
the  maximum  insurance  claim  that  FHA 
can  pay  imder  the  program.  As  a 
consequence,  FHA  will  insure  a  reverse 
mortgage  on  a  house  of  any  value,  but 
for  purposes  of  determining  payments  to 
borrowers,  will  disregard  any  house 
value  above  the  maximum  claim 
amount  HUD  believes  that  limiting 
benefits  available  to  borrowers  whose 
house  values  exceed  the  maximum 
claim  amount  will  have  the  salutary 
effect  of  encouraging  the  development  of 
conventional  reverse  mortgages  to 
complement  those  insurable  under  the 
FHA  program. 

Several  commentators  recommended 
special  treatment  of  borrowers  whose 
house  values  exceeded  the  maximum 
claim  amount  CSHA  recommended  that 
HUD  adopt  one  of  the  follewing:  (1) 
Charge  a  lower  MIP  to  elderly 
homeowners  with  houses  above  the 
maximum,  (2)  limit  the  liability  of  the 
borrower  to  an  initial  equity  of  $101,250 
plus  appreciation,  or  (3)  raise  payments 
to  all  borrowers  by  taking  into  account 
the  insurance  of  higher  valued 
properties.  AARP  and  NCOA  also 
recommended  charging  a  lower  MIP. 
AARP.  NCOA.  ECHO,  and  the 
Congressmen  also  supported  permitting 
borrowers  to  withhold  a  portion  of  their 
equity  for  later  use  by  themselves  or 
their  heirs. 

The  Department  believes  that 
borrowers  with  house  values  in  excess 
of  the  maximum  claim  amount  should 
not  be  treated  differently  from  others. 
Neither  charging  a  lower  mortgage 


insurance  premium  nor  permitting  them 
to  withhold  a  portion  of  their  equity  is 
practical  or  consistent  with  the  apparent 
Congressional  intent  to  limit  benefits  to 
elderly  homeowners  under  the  FHA 
reverse  mortgage  program.  Charging  a 
lower  MIP  would  require  redesign  of  the 
program  since  it  is  by  holding  the  MIP 
structure  constant  that  the  payments 
model  is  able  to  solve  for  the  unique 
principal  limit  that  equates  the  present 
value  of  the  expected  MIP  with  the 
present  value  of  the  expected  losses. 

Permitting  equity  withholding  is 
without  precedent  in  FHA  experience 
and  would  effectively  give  the 
homeowner  or  some  ofiier  creditor  of  the 
homeowner  a  Uen  superior  to  the 
reverse  mortgage.  The  statute  requires 
the  insured  mortgage  to  be  a  first 
mortgage.  In  the  case  of  long-lived 
borrowers  in  moderately  appreciating 
houses,  FHA  would  be  in  the  position  of 
paying  insurance  claims  even  though 
proceeds  from  the  sale  of  the  property 
exceeded  the  mortgage  balance  at  the 
time  that  the  mortgage  became  due  and 
payable.  Within  the  bounds  of  the 
program's  design,  however,  the  objective 
of  equity  withholding  can  be  partially 
achieved.  Under  the  final  rule,  a 
homeowner  has  the  opportunity  to 
combine  a  line  of  credit  with  term  and 
tenure  payments  and  effectively  to 
withhold  equity  until  such  time  as  the 
homeowner  chooses  to  draw  upon  it 

Raising  payments  to  all  borrowers  by 
taking  into  account  the  insurance  of  high 
valued  properties  would  also  confiict 
with  FHA  practice.  FHA  insures  lenders 
against  default  by  borrowers  with 
mortgages  that  meet  FHA  underwriting 
standards.  Payments  to  a  borrower  with 
a  reverse  mortgage  are  uniquely  based 
upon  the  age  of  the  youngest  borrower, 
the  expected  rate,  and  the  maximum 
claim  amount.  The  payments  model  sets 
the  present  value  of  the  MIP  expected  to 
be  collected  equal  to  the  present  value 
of  the  losses  expected  to  be  inciured  to 
solve  for  a  unique  principal  limit  for  a 
borrower  with  the  specified 
characteristics.  The  program  does  not 
take  into  account  assumptions  about  the 
proportion  of  houses  of  different  values 
in  the  pool  of  mortgages  insured.  It  is  not 
designed  as  a  subsidy  program  under 
which  some  borrowers  pay  more  so  that 
other  borrowers  can  receive  higher 
payments.  Each  borrower  is  paying  a 
premium  which  is  estimated  to  be 
sufficient  to  compensate  the  insurer  for 
•  the  risks  of  the  particular  mortgage. 
From  a  practical  point  of  view,  it  is 
impossible  to  know  what  the 
composition  of  house  values  in  the  pool 
of  insured  mortgages  will  be.  In  the 
beginning,  the  proportion  of  high-valued 


PiJwt  Ragirttr  /  Vol.  54>  No.  110  /  FHday.  |une  9,  1999  /  Rules  and  Regifaffona 


pnpcrtin  Bajr  be  relativtiy  high,  bat 
Uwr  proportka  shoukt  dadinc  •• 
private  landcn  and  inanren  devalop 
p>odiicta  that  ptnail  owntn  of  Ihea* 
propeitiaa  to  taka  futtar  advantage  of 
thairaqaMy. 

Apart  fraa  the  practicalHy  of  the 
indiridaal  racoMnaadatkma.  aiakins  the 
pragma  mote  attractive  to  homaeiwwra 
whoaa  haaaes  »%C99^  the  maximuaa 
claiBi  anMNDit  would  dacreaaa  the 
incendee  to  private  badara  and  huatara 
to  pitnrida  conventkaMl  raverae 
mortgageat  For  Ibaae  faaoiw.  the 
recoBMMndatioaa  have  act  been 
adopted. 

14.  Mortgage  Provlaiona 

A.  Mortgage  Forma 

Section  206.27(a)  atates  that  The 
mortgage  thai}  be  in  a  form  meeting  the 
re^oirements  of  the  Secretary."  M^ 
and  ABA  recommended  that  HUD 
develop  standannzed  mortgage  fbnna 
for  uae  by  lenders.  HUD  wiu  develop 
standardized  mortgage  provisions  for 
use  in  mortgage  forara  developed  by  the 
lender.  The  mortgage  forms  will  consist 
of  a  seearity  instrument  of  the  type 
typically  naed  fat  the  ^orisdictioD 
(mortgage  or  deed  of  tnisf),  a  promissory 
note,  and  a  loan  agreement  specifying 
the  lender's  obfigation  to  advance  fonds. 

B.  Tmniag  ofPaymenU  lo  Bomttmrt 

Section  20e.27(bKl)  makes  it  dear  that 
nMiilUy  pajnnents  lo  borrowers  shal)  be 
■isiad  to  the  bovrowrer  or  traneferred  to 
the  account  ci  the  borrower  on  tfte  first 
besinase  day  of  each  monlh  beginning 
with  the  first  aiontik  after  ckwtng.  Une  of 
credit  draws  shall  be  matted  or 
Iraasfaned  within  five  beahiess  days 
after  tlw  leader  baa  received  a  writtefi 
roqaaat  fat  payant 

FNMA  tasaested  diat  the  tenders 
have  10  boainese  days  in  which  to  make 
a  line  ol  credit  payment.  KUDbeKeves 
that  mertgage  aervicers  should  be  abte 
to  advance  payraanta  to  bornmers  and 
receive  raiaidMtraeaiant  from  investors, 
reducing  the  tioie  that  would  otherwise 
be  needed  to  cooplete  the  transactioR. 

C.  Amount  of  Hazard  Inaumace 

ABA  recommended  that  1 20&27(bM2) 
shoald  be  aaended  "so  dut  dm 
borrower  ia  leqahed  to  nmtetain  haaard 
insurance  on  tiie  property  in  an  amoit 
acceptable  aot  only  to  HUD  but  alao  to 
the  lender."  TMa  change  has  been  made. 

D.  Property  Maintenance 

Section  20&27|bM5)  providea  diat: 
"The  borrower  muat  keep  the  psoperty 
in  good  repair."  ABA  lecoaBnended  that 
the  mortgage  "be  atractaied  ao  aa  to 
ensure  adequate  nwintenaoca  oi  the 


ptoperty.   RNB  seggested  that  **a  drfve- 
by  inspection  of  the  propeity  shoirid 
quaBfy  to  detefHihie  thet  the  property  is 
in  proper  repair.  Only  if  the  drfve^by 
indicates  problems,  should  further 
investigetion  of  the  premises  be 
required."  CHC  observetfc 

The  proposed  rufea  do  not  provide  Iend«t 
motivation  to  enforce  (HUD'il  property 
•tandanh  because  the  Department  will  suffer 
any  loss  up  to  the  MAiiuuiu  ^{A  cfaim 
amount  beforv  hndVr*  leae  anything  *  *  *. 
We  s«n>st  thet  lender  be  rsqvind  •» 
rsfttlwly  recertify,  soder  penally  af  pstenbal 
lass  af  their  FHA  ioauraaca.  MmI  the  property 
Is  i)eisg  maintained. 

HUD  reqairea  that  properties  aieet 
Miniwnim  Propoty  Standards  at  the  time 
that  they  are  inaved  and  permits 
lenders  to  foiedose  d  botrowers  (ai)  to 
keep  their  property  in  good  repair.  The 
Dapartmant  behevea  that  borrowers  will 
have  a  stung  incentive  to  amintain  Aeir 
property  tfaroaghout  the  deration  of  most 
martgagBa.  because  sales  proceeds  in 
excess  of  the  OMNrtgage  balaoce  betong 
to  the  borrower  or  the  estate  of  the 
borrower.  The  Depaitmemt  farther 
believes  that  imposing  an  afTirmative 
obligation  upon  a  lender  to  inspect 
insared  properties  at  regular  intervals 
would  be  too  costly,  kistead,  the 
Department  has  increased  the 
borrower's  abfftty  to  make  lamp  sum 
withdrawals  under  a  reverse  mortgage, 
and  so,  in  this  way,  enhanced  the 
borrower's  abfhty  to  maintain  the 
property. 

E.  Payment  of  Property  Chatgea 

Sectiona  20e.27(bMe]  and  20ft.205  deel 
with  the  payment  of  taxes,  ineuranee 
premiums,  and  other  property  charges. 
The  borrower  is  responsibfe  for  these 
payments,  but  may  choose  to  have  the 
lender  pay  them  with  money  withheld 
from  the  borrower's  monthly  pa}rment8 
or  charged  to  the  borrower's  fine  of 
credit.  These  payments  are  not  made 
from  an  escrow  account,  as  provided  in 
the  proposed  nrie.  Instead,  the  payments 
will  be  added  to  the  mortgage  balance  at 
the  time  that  they  are  made,  aa 
explained  in  revised  §  206.205. 

MBA  recommended  that  borrowers  be 
reqoired  to  establish  escrows  for  taxes 
and  insurance.  This  recommendation  is 
not  practicable  because  some  borrowers 
will  withdraw  the  maximum  allowed  on 
the  first  day  or  will  reach  the  principal 
limit  sooner  than  others  and  will  be 
responsible  for  making  these  payments 
from  their  own  funds  as  long  as  diey 
reside  in  the  property. 

F.  Pretervatioa  ofFirat  Liem 

RNB  recommended  "thet  to  protect 
both  lenders  and  HUD  HUD  shooid  pre- 
empt all  State  machanica  Bene  and  State 


ffen  statutes  (taxes,  utiKty,  etc.}  that 
could  affect  (he  Hen  priority  of  the 
lender  and  HUD  oa  the  property."  While 
HUD  cannot  pre-enipt  theae  State  laws. 
§  206.27(bKl(^  retvuices  the  lender  to 
talce  affirmative  actioa  to  preserve  the 
mortgage's  first  lien  status  if  State  law 
limits  the  lien  originally  executed  and 
re<u>rded  to  a  maximum  aaaouitt  of  debt 
or  a  maximum  auraber  of  years  and 
further  rei^uiras  die  lender  to  caaae  any 
other  Uena  to  be  removed  or 
subordinated.  Many  States  reqiaiae  thai 
a  mortgage  state  a  araximom  principal 
amount  which  witt  be  secured  by  the 
mortgage,  and  at  least  one  State 
(Ftorida)  hmits  the  period  during  which 
loan  advances  after  closing  retain  the 
original  Hen  priority.  The  borrower  can 
avoid  forectoeore  and  continue  to 
receive  paymente  by  aigaiiig  aecesaary 
ilni  tmi  Ills  piepied  by  the  tender  aod    ' 
by  keeping  the  property  clear  cl  other 
liens  nnlesa  the  Ivoms  lienhotder  agrees 
to  be  subordinated  to  the  eathe  inaared 
mortgage. 

G.  Lender'^  Late  Fee 

Section  286.^g)  cterifies  tfre  lender's 
late  fee  which  is  owed  to  the  borrower  if 
a  monthly  payment  or  requested  fine  of 
cnA\  payraent  is  not  maifed  to  the 
borrower  or  transferred  to  the 
borrewer'a  account  on  time.  The 
proposed  rule  would  have  reqiuired  the 
lender  lo  pey  a  10  percent  Fete  charge 
for  any  late  payment.  The  charge  would 
have  been  dae  as  soon  as  the  payment 
was  one  day  Fate  and  would  not  have 
increased  in  ease  of  longer  payment 
delajrs.  HUD  contrnoes  ^  befteve  that  a 
"grace  pertotf"  is  inappropriate,  so  that 
a  late  charge  shouW  be  imposed 
immediately.  However,  HUD  has  also 
determined  that  the  late  charge  will  be  a 
move  effective  incentive  for  prompt 
payment  if  it  increases  as  the  lengA  of 
the  paymerrt  delay  increases.  Thus.  t!»e 
final  rule  adds  to  the  basic  10  percent 
late  charge  a  continuiag  late  chaige  on 
the  late  payment  cakalated  daily  at  a 
rate  equivaknl  to  the  mutiyige  interest 
rate,  sabject  to  a  cap  of  $S60. 

H.  Due  end  Payable 

NCOA  and  RNB  asked  that  the 
preamble  to  the  final  rale  (fiecuas  tfie 
various  bases  for  determining  when  a 
reverse  mortgage  becomes  due  and 
payable  ander  (  206.27.  These  matters 
are  dealt  with  ia  detaif  in  HUD 
Handbook  423&.1. 

15.  Alkwaabla  Faaa  aad  Chatgea 

MBA  expressed  concern  about  the 
limitations  on  aRowabfe  fees,  stating 
diat: 
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Mortgage  bankers  generally  receive  a 
substantial  portion  of  their  income  from  the 
servicing  of  mortgages.  For  example,  for  their 
duties  fn  serviuing  FHA  and  VA  mortgages, 
they  receive  44  basis  points  lo  cover  their 
costs  and  to  create  revenue  for  their 
companies.  With  the  home  equity  conversion 
mortgage,  such  fees  will  not  be  available 
because  of  the  structure  of  the  program. 

As  a  solution,  MBA  recommended 
permitting  higher  origination  fees  or 
discount  points  or  permitting  all 
mortgagees  to  share  MIP  income,  not 
just  those  choosing  the  share  premium 
option. 

VHDA  and  RIHMFC  feared  that  the 
prohibition  against  charging  discount 
points  might  limit  a  lender's  ability  lo 
sell  reverse  mortgages  in  the  secondary 
market.  FHLMC  recommended  that 
HUD  allow  "an  explicit  servicing  fee  to 
be  charged  against  each  payment  under 
a  HECM." 

The  Department  does  not  support 
using  MIP  for  purposes  other  than 
mortgage  insurance,  charging  unearned 
interest — i.e.,  discount  points,  or 
charging  origination  fees  in  excess  of 
actual  costs.  It  does  acknowledge, 
however,  that  the  traditional  method  for 
setting  a  servicing  fee  for  forward 
mortgages — namely,  as  a  fixed 
percentage  of  the  outstanding  principal 
balance — is  unlikely  to  work  for  reverse 
mortgages,  because  initial  balances  are 
generally  low.  reducing  initial  servicing 
income.  In  addition,  servicers  would 
demand  higher  fees  to  cover  the  risk 
that,  due  to  unanticipated  prepayments 
or  underutilization  of  lines  of  credit 
Ihey  would  not  recoup  their  out-of- 
pockel  costs  before  a  mortgage  was 
assigned  to  HUD.  Since  a  servicer's 
costs  are  most  logically  and 
economically  covered  by  a  flat  monthly 
fee  for  the  actual  cost  of  the  service,  it 
was  decided  to  set  aside  §  203.552(a)(12) 
of  the  basic  FHA  regulations  which 
precludes  a  post-endorsement  fee  to  a 
borrower  for  "'charges  for  servicing 
activities  of  the  mortgagee  or  servicer." 
Section  206.207(b)  permits  a  mortgagee 
or  servicer  to  charge  a  flat  monthly  fee 
set  at  the  time  of  loan  origination  lo 
compensate  them  for  their  costs.  The 
department  has  been  assured  by  FNMA 
and  FHLMC  that  this  policy  will  result 
in  significant  reductions  in  the  interest 
rate  that  may  be  charged  lo  borrowers 
and  so  will  not  affect  the  payments 
received  by  borrowers. 

A  mortgagee  may  choose  whether  to 
receive  compensation  for  mortgage 
servicing  as  an  implicit  fee  included  in 
the  interest  rate  or  as  an  exphcit  fiat 
monthly  fee  charged  to  the  borrower.  If 
the  latter  is  chosen,  the  amount  of  the 
fee  must  be  fixed  at  loan  origination, 
disclosed  to  the  borrower,  and  included 


in  the  loan  agreement.  If  a  servicing  fee 
is  charged  to  the  borrower,  the  lender 
will  reduce  the  principal  limit  used  to 
calculate  payments  to  borrowers  by  an 
amount  sufficient  to  fiind  the  fee  for  the 
duration  of  the  mortgage.  The  fee  will  be 
charged  to  the  borrower's  mortgage 
balance  only  as  it  is  earned  by  the 
lender  or  servicer. 

It  is  believed  that  permitting  a  post 
endorsement  fee  for  servicing  will 
benefit  all  parties  to  the  transaction. 
Servicers  will  be  compensated  for  the 
cost  of  services  performed.  Borrowers 
will  pay  a  servicing  fee  only  as  services 
are  received.  In  addition,  they  will  pay  a 
lower  interest  rate  than  would  otherwise 
be  charged,  qualifying  them  for  higher 
payments.  To  compare  reverse 
mortgages  with  and  without  servicing 
fees,  a  borrower  need  focus  only  upon 
the  size  of  the  payments  that  the  lender 
is  offering.  The  higher  the  payments,  the 
lower  the  cost  to  the  borrower. 

16.  Eligible  Borrowers 

A.  Minimum  Age 

Section  206.33  states  that,  to  be 
eligible,  the  youngest  borrower  must  be 
62  years  of  age.  CSHA  asks  whether 
individual  lenders  can  set  higher  age 
limits?  A  lender  may  not  since  the 
statute  states  that  elderly  homeowners 
must  be  "at  least  62  years  of  age  or  such 
higher  age  as  the  Secretary  may 
prescribe,"  and  the  Secretary  has  not 
chosen  to  change  the  age  in  the  statute. 

B.  General  Credit  Standing 

Section  206.37  requires  that  a 
borrower  have  "a  general  credit 
standing  satisfactory  to  the  Secretary." 
VHDA.  RIHMFC,  and  RNB  asked  for  an 
explanation  of  this  requirement.  As 
spelled  out  in  HUD  Handbook  4235.1. 
borrowers  will  be  asked  to  show  that 
they  are  not  currently  in  default  with 
regard  to  any  debt  that  they  owe  the 
Federal  Government.  It  is  understood 
that  many  applicants  will  be  applying 
for  a  reverse  mortgage  to  pay  off  other 
delinquent  accounts.  Certain  financial 
information  will  be  collected  from 
borrowers  using  a  standard  mortgage 
credit  analysis  form  to  facilitate 
evaluation  of  the  program. 

C.  Principal  Residence 

Section  206.39  defining  "principal 
residence"  has  been  revised  to  clarify 
the  eligibility  of  borrowers  with 
institutionalized  spouses.  Concern  with 
this  matter  was  expressed  by  AARP, 
NCOA,  VHDA,  RIHMFC  GRFA.  and  die 
Congressmen. 

RNB  recommended  that:  "The  lender 
should  be  able  to  send  a  certification  to 
thetorrower  lo  sign  lo  ascertain 


whether  the  residence  is  the  principal 
residence  and  occupied  by  the 
borrower."  A  new  S  206.211  has  been 
added  requiring  lenders  to  determine  on 
an  annual  basis  whether  or  not  the 
property  is  the  principal  residence  of  at 
least  one  borrower.  A  borrower  will  be 
asked  lo  so  certify,  and  the  lender  may 
rely  on  the  certification  unless  it  has 
information  indicating  that  the 
certification  may  be  false.  This  section 
is  also  responsive  to  a  concern 
expressed  by  CHC  that  the  Department 
needs  a  way  of  ascertaining  whether  the 
borrower  has  moved  or  died  in  order  to 
prevent  fraud. 

D.  Counseling 

Section  206.41  deals  with  counseling. 
CHC  and  SSFCU  opposed  mandatory 
counseling  by  a  HUD-approved  housing 
counseling  agency.  CHC  suggested  that 
"the  counsel  of  any  adult  advisor  who  is 
not  connected  with  the  lender  and 
whose  counsel  is  trusted  by  the 
prospective  borrowers  should  be 
acceptable  to  the  Department."  In 
addition,  CHC  claimed  that  the 
counseling  requirement  "amounts  to  a 
challenge  to  the  senior's  right  and  ability 
to  contract." 

The  statute  authorizing  the  program 
requires  that  the  borrower  receive 
"adequate  counseling  by  a  third  party 
(other  than  the  lender)";  and  that  ihe 
lender  "make  available  lo  the 
homeowner  *  *  *  a  written  list  of  the 
names  and  addresses  of  third-party 
information  sources  who  are  approved 
by  the  Secretary  as  responsible  and  able 
lo  provide  the  information  required"; 
and  that  "the  Secretary  shall  provide  or 
cause  to  be  provided  by  entities  other 
than  the  lender"  certain  specific  itenas  of 
information  which  "shall  be  discussed 
with  'he  borrower."  These  passages 
amply  support  the  conclusion  that 
Congress  intended  borrowers  to  receive 
counseling  from  HUD-approved 
counseling  agencies. 

OHDA  expressed  strong  doubt 
regarding  the  ability  of  HUD-approved 
counseling  agencies  to  provide  reverse 
mortgage  counseling,  and  asked  how 
HUD  would  approve  other  agencies  for 
reverse  mortgage  counseling.  ABA  and 
VHDA  recommended  that  HUD 
expedite  the  approval  of  additional 
counseling  agencies.  HUD  has  taken 
several  steps  consistent  with  these 
recommendations.  First,  on  December  2. 
1988.  Assistant  Secretary  Thomas  T. 
Demery  sent  a  memorandum  to  HUD 
Regional  and  Field  Offices  authorizing 
them  to  approve  additional  counseling 
agencies  thai  specialize  in  reverse 
mortgage  counseling  as  long  as  they 
meet  the  other  requirements  for 
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counseling  agencies  spelled  out  in  HUD 
Handbook  7610.1  REV. 

Second,  under  an  Interagency 
Agreement  with  HUD.  the 
Administration  on  Aging  (AoA)  is 
enlisting  the  assistance  of  its  Regional 
Offlces  and  its  State  Agencies  on  Aging 
to  identify  additional  counseling 
agencies  for  approval  by  t-IUD  Field 
Offices.  In  addition,  HUD  and  AoA  are 
jointly  funding  training  for  existing  and 
new  housing  counseling  agencies  about 
reverse  mortgages  and  their 
alternatives. 

Third,  in  keeping  with  the  ABA's 
recommendation,  HUD  is  developing 
and  distributing  materials  explaining  the 
program  to  lenders,  borrowers,  and 
housing  counselors.  In  keeping  with 
CHC's  recommendation,  these  materials 
will  discuss  home  equity  conversion 
mortgages  available  from  other  lenders 
who  are  not  participating  in  the 
program,  as  well  as  those  who  are. 
Finally,  in  keeping  with  a 
recommendation  from  NCOA,  to  reduce 
the  potential  for  adverse  legal  action  by 
heirs,  borrowers  will  be  urged  to  invite 
heirs  to  counseling  sessions.  Of  course, 
the  homeowner  is  ultimately  responsible 
for  deciding  whether  or  not  to  take  out  a 
reverse  mortgage. 

17.  Eligible  Properties 

A.  Title  Evidence 

HUD  has  clarified  the  title  evidence 
requirements  in  S  206.45(a)  by  stating 
thut  the  title  insurance  commitment  is 
required  with  the  application  for 
insurance,  while  the  title  insurance 
policy  is  submitted  after  closing  as 
provided  in  i  206.15(e]. 

B.  Types  of  Dwellings 

MBA  recommended  that  two-to-four 
family  dwellings  be  eligible  as  long  as 
the  owner  occupies  the  property  and 
meets  other  program  criteria.  This 
recommendation  is  inconsistent  with 
section  255(d]  of  the  statute  which  states 
that  to  be  eligible  for  insurance,  a 
mortgage  shall  "be  secured  by  a 
dwelling  that  is  designed  principally  for 
a  1-family  residence." 

C.  Cooperatives 

NCOA  supported  the  inclusion  of 
cooperatives  and  condominiums  as 
properties  eligible  for  an  FHA  reverse 
mortgage.  Commenting  on  S  206.45(b), 
FNMA  recommended:  "Because  of  the 
unique  relationship  that  exists  between 
a  cooperative  unit  owner  and  the 
cooperative  association,  there  should  be 
an  agreement  between  the  association 
and  the  cooperative  owner  indicating 
that  the  cooperative  owner  is 


participating  in  a  reverse  mortgage 
program." 

Section  206.45  of  the  proposed  rule 
included  both  condominium  and 
cooperative  housing  units  as  types  of 
property  eligible  for  reverse  mortgage 
insurance.  Tlie  condominium  provisions 
have  been  retained,  but  cooperative 
housing  units  are  not  included  in  the 
final  rule.  The  proposed  rule  had 
anticipated  the  use  of  special 
procedures  and  requirements  applicable 
to  mortgage  insurance  for  cooperative 
housing  units  under  section  203(n)  of  the 
Act.  However,  the  section  203(n) 
program  has  rarely  been  used  since  it 
was  announced  over  10  years  ago.  and 
Field  Offices  have  little  or  no  experience 
in  dealing  with  mortgages  for 
cooperative  housing  units.  The 
Department  has  now  concluded  that  this 
lack  of  experience  coupled  with  the 
many  unusual  features  of  reverse 
mortgages  would  probably  result  in 
significant  delays  in  processing  a 
reverse  mortgage  for  a  cooperative 
housing  unit,  and  that  the  limited 
amount  of  insurance  authority  available 
during  the  demonstration  stage  would 
be  better  applied  to  other  types  of 
single-family  housing  more  familiar  to 
HUD  Field  Offices  and  Headquarters. 

D.  Appraisals 

ABA  and  CHC  recommended  that 
HUD  take  steps  to  ensure  that 
properties  are  properly  appraised. 
Appraisals  will  be  conducted  by 
appraisers  approved  by  the  Secretary 
following  established  appraisal 
standards. 

E.  Repair  Work 

Section  206.47  dealing  with  repairs  to 
meet  minimum  property  standards  has 
been  revised.  It  permits  such  repairs  to 
be  made  after  closing  if  they  are 
expected  to  cost  less  than  15  percent  of 
the  maximum  claim  amount.  The  lender 
may  charge  a  fee  of  the  greater  of  $50  or 
one  and  one-half  percent  of  the  amount 
spent  on  these  repairs  as  compensation 
for  these  services  (see  9  206.31). 

F.  Leases 

Section  206.45(a)  will  now  permit 
insurance  of  a  mortgage  on  a  leasehold 
property  if  the  lease  is  for  a  99  year  term 
and  is  renewable.  Other  leasehold 
properties  are  eligible,  but  the  lease 
term  must  be  at  least  50  years  from  the 
100th  birthday  of  the  youngest  borrower. 
Fifty  years  has  been  substituted  for  the 
10  years  in  the  proposed  rule  to 
eliminate  any  doubt  that  the  leasehold 
interest  will  always  have  substantial 
value  relative  to  the  mortgage  balance. 


18.  Mortgage  Insurance  Premiums 

A.  Automated  Collection  ofMIPand 
Related  Data 

Sections  206.105(b).  206.111(b),  and 
206.115  dealing  with  the  periodic  MIP 
have  been  revised.  Under  section  530  of 
the  Act,  HUD  is  required  to  collect  MIP 
from  a  lender  immediately  after  it  has 
been  collected  from  a  borrower.  The 
initial  MIP  must  be  pcid  before  a  loan 
can  be  endorsed  for  insurance.  It  is 
earned  when  collected  and  therefore  is 
not  refundable  after  endorsement.  Since 
the  monthly  MIP  will  accrue  daily  on  the 
mortgage  balance  and  be  added  to  the 
borrower's  account  monthly,  it  will  be 
collected  monthly.  It  will  be  due  to  the 
Secretary  on  the  first  day  of  the  month 
following  its  accrual. 

To  facilitate  collection,  all  MIP 
transactions  between  HUD  and  the 
lender  will  be  automated.  HUD  will  use 
a  contractor  to  collect  initial  MIP, 
monthly  MIP,  and  all  data  needed  to 
update  its  records.  Each  lender  will  be 
required  to  establish  a  banking  account 
from  which  HUD  will  collect  payments 
by  means  of  Debit  Automated  Clearing 
House  (ACH)  transactions  based  on 
data  transmitted  electronically  by  the 
lender  to  the  HUD  contractor. 

The  lender  will  need  to  obtain  a 
personal  computer,  printer,  and  modem 
which  are  compatible  with  the 
contractor's  equipment.  The  HUD 
contractor  will  provide  each  lender  with 
program  format  screens  and  complete 
instructions  for  each  of  the  functions  to 
be  performed.  Further  details  are 
contained  in  HUD  Handbook  4235.1 

FHLMC  recommended  that  HUD 
simplify  the  collection  of  the  periodic 
MIP.  It  is  believed  that  use  of  an  ACH 
will  simplify  MIP  and  related  data 
collection. 

B.  Shared  Premium  Option 

To  eliminate  confusion  with  another 
program,  the  Department  has  changed 
the  name  of  the  "coinsurance"  option  to 
the  "shared  premium"  option  at 
9  206.107  of  the  final  rule.  Section 
206.109  has  been  corrected  to  state  that 
the  lender's  share  of  premium  is  based 
on  the  age  of  the  youngest  borrower  and 
the  expected  rate  (without  regard  to  the 
maximum  claim  amount.)  The  amount  of 
the  lender's  share  of  premium  is 
determined  each  month  by  applying  the 
specified  number  of  basis  points  to  the 
mortgage  balance. 

Preparation  of  the  matrix  of  shared 
premiums  for  borrowers  between  the 
ages  of  62  and  95  and  for  all  interest 
rates  between  7.0  and  15.875  percent  has 
revealed  that  the  lender  share  of  MIP  in 
some  cases — those  for  younger 
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borrowers  with  high  interest  rates — 
exceeds  50  basis  points,  the  size  of  the 
monthly  premium.  In  HUD  Handbook 
4235.1,  these  premiums  have  been 
capped  at  50  basis  points  and  starred  in 
the  table  to  warn  lenders  that  these 
mortgages  carry  added  risk.  Premiums 
below  5  basis  points — those  for  the 
oldest  borrowers  with  any  interest  rate, 
but  also  for  older  borrowers  with  low 
interest  rates — have  been  raised  to  5 
basis  points  (and  starred)  to  reward 
lenders  for  choosing  this  option. 

C.  Late  Charges  and  Interest 

The  final  rule  at  9  206.113(c),  dealing 
with  charges  for  late  remittance  of  MIP, 
provides  that  "any  late  charge  owed  by 
the  lender  must  be  paid  from  the 
lender's  funds  and  may  not  be  added  to 
the  mortgage  balance  of  the  borrower." 

ABA  recommends  that  lenders  have  a 
grace  period  before  payment  of  a  late 
charge  is  required.  Lenders  will  have  a 
10  day  grace  period;  however,  they  will 
be  unable  to  add  the  monthly  MIP  to  the 
borrower's  mortgage  balance  until  it  is 
actually  paid  to  HUD. 

19.  Processing 

MBA  recommended  that  reverse 
mortgage  processing  be  handled  by 
HUD  Regional  rather  than  Field  Offices. 
The  Department  believes  that,  with  the 
guidance  provided  in  HUD  Handbook 
4235.1.  Field  Offices  will  be  fully 
capable  of  handling  reverse  mortgage 
processing. 

Regarding  9  206.129  dealing  with 
payment  of  a  claim,  FNMA 
recommended  that  HUD  agree  to 
process  a  claim  for  an  assignment 
within  90  days.  HUD  cannot  guarantee 
payment  of  a  claim  by  a  particular  date, 
but  it  does  pay  interest  at  the  debenture 
rate  from  the  date  of  a  specified  action 
which  precedes  filing  a  claim  (e.g., 
notice  to  the  borrower  that  the  mortgage 
is  due  and  payable,  or  recordation  of  a 
mortgage  assignment  to  HUD). 

20.  Tax  Treatment  of  Reverse  Mortgage 
Proceeds 

GRFA  recommended  that  HUD  seek 
an  opinion  from  the  Internal  Revenue 
Service  regarding  the  taxability  of 


reverse  mortgage  proceeds.  HUD  is 
planning  formally  to  request  a  revenue 
ruling  from  IRS  dealing  with  various 
aspects  of  reverse  mortgages. 

21.  Evaluation  of  the  Program 

ABA  recommended  that  HUD  should 
report  periodically  on  all  aspects  of  the 
program.  By  statute,  HUD  is  required  to 
make  an  interim  report  to  Congress  on 
the  program  by  September  30, 1989. 
conduct  a  preliminary  evaluation  by 
March  30, 1992,  and  file  an  updated 
report  and  evaluation  every  two  years 
thereafter. 

AARP  recommended  that  counselors 
be  involved  in  the  data-gathering 
process  and  an  accounting  be  provided 
for  all  waivers  granted  under  9  206.5. 
These  recommendations  will  be 
considered  when  the  evaluation  is 
designed. 

Other  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  signficant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policv  Act  of 
1969,  42  U.S.C.  4332.  The  Pmding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk 
at  the  above  address. 

Under  5  US.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  cntilins. 
Participation  in  the  program  is  voluntary 
by  both  ,es  and  mortgagors. 

The  General  Counsel,  as  the 
Designated  OfTicial  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule 
pertains  only  to  the  regulation  of  lendrrs 
insured  by  the  Federal  Housing 
Administration. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  establishes  insurance  for  loans  by 
private  lenders  to  the  elderly  based  on 
the  equity  in  their  home.  The  use  of  the 
loan  proceeds  is  without  HUD 
discretion. 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24, 
1988  (53  FR  41974)  under  ExecuUve 
Order  12291  and  Regulatory  Flexibility 
Act. 

The  Home  Equity  Conversion. 
Insurance  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

The  Office  of  Management  and  Budget 
has  approved  the  collection  of 
information  requirements  of  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  under  this  rule  at  99  206.11, 
206.15.  206.21  206.23.  206.27.  206.41, 
206.43,  206.45,  206.47.  206.105.  206.123. 
206.125,  206.127.  206.131,  206.133,  and 
206.203.  The  OMB  clearance  number  is 
2528-0133.  The  final  rule  adds  two  new 
collection  of  information  requirements 
at  99  206.205  and  206.211  which  have 
been  submitted  to  OMB  for  review. 
These  new  collection  of  information 
requirements  are  not  effective  until  such 
time  that  OMB  grants  its  approval.  The 
approval  nimiber  will  be  published  in 
the  Federal  Register  through  a  technical 
amendment.  Information  on  these 
requirements  is  provided  as  follows: 


Tabui^tion  of  Annual  Reporting  Burden  Approved  (nformation  Collections  in  the  Final  Rule  Home  6ouity  Conversion 

MoRTQAGE  Insurance  Program 


OescopVon  of  information  collection 


Application  lof  resetvation  (A  insurtnoe  auttwily 

Purctiase  commitment  by  loan  correapondenTs  sponsor. 

Application  for  insurance  (2502-0059.  2502-01 1 1)_ 

Certification  of  receipt  of  counsebrt)). , 


Section  of  24 
CFR  affected 

hnal  rule 


206.11 
206.11(e) 

206.15 
206.15<c) 
206.41(c) 


Number  of 

respondents 


50 

s 

50 
SO 


Number  of 
responses 

P« 
respondents 


1 

1 

25 

2S 


Total  annual 
responses 


50 
5 

1.250 

1.2S0 


Hours  per 
respor«e 


5 
1 
1 

05 


Total  hours 


25 

5 

1.250 

625 
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Tabulation  of  Annual  Reporting  Burden  Approved  Information  Collections  in  the  Final  Rule  Home  Equity  Conversion 

Mortgage  Insurance  Program— Continued 


Descriplion ollnformation  collection 


Section  of  24 

CFR  affected 

final  rule 


Numt)ero(    | 

Number  of    I    responses    '  Total  annual      Hours  per 
respondents  {         per         |    responses        response 
resporxlents 


Total  hours 


Adjustable  rate  line  of  credit  disclosures....- „ 

enclosure  of  new  adiustable  interest  rate 

Oodosure  of  stiared  appreciation  mortgage  Isrma  and  options.. 

Mortgage  provisiona „ 

Notification  to  Secretary  o(  potential  default  conditions 


Ust  of  HUO-certifled  counaelng  organoatioos  in  mortgagor's  area 

Informatnn  provided  t>y  oounaekxs  to  mortgagors 

Oisctoaura  ol  wortgaga  tarma  and  conditions — 

Written  explanation  of  procedures  in  event  ol  mortgagae  defaull — 

Provision  of  tide  avidarfce  to  the  Secretaiy 

Certificate  that  no  cNtd  under  7  kves  in  home  wtth  hazaidoua  paint 

surfacea -._ - ....„_..,__.._.„.««»...«.««.««».«»...»-... 

Inspection  of  repairs  tjy  mortgagee - — ~ 

Amount  ol  mortgage  irwurance  premium 

Claim  of  mortgage  insurance  benefits  (2502-0003) 


Notification  of  mortgagor  that  mortgage  is  due  and  payable — 

Notice  to  Secretary  to  initiate  an  appraisal  pursuant  to  a  daim — 

Notice  to  Secretary  of  forectosure  proceedings  (2502-0347) 

Request  to  sen  property  at  lower  price _ 

Certification  of  condition  of  corxtominiunn  upon  assignment  of  rmrtgage.. 

Notice  pursuant  to  termination  of  inaurance 

Statements  to  mortgagor  of  mortgage  activity  du(ii«g  the  year 

Notice  of  prepayment  of  trw  of  credit  mortgage — 

Total  annual  burden — _„ ~ 


206.21(c) 
206.21(d) 
206  23(d) 
206.27(b) 
206.27(c)(2) 
206.12S(a)(1) 
206  41(a) 
206.41(b) 
206.43(a) 
206.43(b) 
206  45(a) 

20645(d) 

206.47(c) 

206.105 

206.123(a) 

206.127 

206.125(a)(2) 

206.125(b) 

206.125(d)(3) 

206  125(g) 

206.131(C) 

206133(d) 

206.203 

206.209(C) 


50 
50 
SO 
SO 

SO 
50 
100 
50 
SO 
SO 

50 
50 
50 

5C 

50 
50 
50 
50 
50 
50 
SO 
10 


10 
70 
15 
25 

1 
50 
50 
25 
2S 
25 

.1 

1 

25 

.1 

.001 

.1 

.01 

001 

.01 

1 

100 

1 


500 

3.500 

750 

USO 

50 
2,500 
5.000 
1.250 
1.2S0 
1.250 

5 

SO 

1.250 

5 

OS 
5. 
.5 
.05 
.5 
50 
5.000 

to 


.1 
02 

.5 
.05 

.5 
.05 
1.5 

.2 
.05 

.1 

.2 

.3 
.01 

1 
.5 

2 
.1 
.5 

1 

.2 
.1 
.3 


SO 

75 

375 

62.5 

25 
125 
7.5000 
250 
125 
125 

2.5 
15 

12.5 

5 

.025 

2.5 

.5 

025 

.5 

10 

500 

3 

10.606.55 


Tabulation  of  Annual  Reporting  Burden  New  Information  Couections  in  Final  Rule  Home  Equity  Conversion 

Mortgage  Insurance  Program 


Description  of  information  collection 

Section  Of  24 
CFR  affected 

Number  of 
respondents 

Number  of 
responses 

per 
respondents 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

Notice  of  change  in  withholding  for  property  charges _ - 

206  205(e)(3) 
206.211 

SO 
SO 

20 

100 
2S0 

.25 
.1 

25 
25 

Tntal  AnMial  RjirrUm 

50 

ListofSubiects 

24  CFR  Part  200 

Administrative  practice  and 
prf)cedure.  Claims,  Equal  employment 
opportunity,  Fair  housing,  Housing 
standards.  Loan  programs — Housing 
and  community  development.  Insurance. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards,  Incorporation  by 
reference. 

24  CFR  Part  206 

Home  equity  conversion  mortgage 
insurance. 

Accordingly.  24  CFR  Part  200  is 
amended  and  a  new  24  CFR  Part  206  is 
added,  to  read  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
Part  200  continues  to  read  as  follows: 


Authority:  Titles  I  and  II.  National  Housing 
Act  (12  U.S.C.  1701-17152-20);  sea  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  A  new  paragraph  (d)  is  added  to 
§  200.810  to  read  as  follows: 

9  200.8 1 0    Singte  family  insurance  and 
coinsurance. 

***** 

(d)  Home  equity  conversion  niortgciiii^ 
insurance.  The  requirements  of  this 
section,  as  modified  by  the  following 
sentence,  apply  to  a  dwelling  which  is 
the  subject  of  an  application  for 
mortgage  insurance  under  section  255  of 
the  National  Housing  Act  (home  equity 
conversion,  insurance)  unless  the 
mortgagor  provides  the  certification 
described  in  $  20e.45(d)  of  this  chapter. 
The  defective  paint  surface  may  be 
treated  after  the  mortgage  is  endorsed 
for  insurance,  provided  that  the 
defective  paint  surface  is  treated  as 
expeditiously  as  possible  in  accordance 


with  the  repair  work  provisions 
contained  in  §  206.47  of  this  chapter. 

3.  A  new  Part  206  is  added  to  Chapter 
II  of  24  CFR  to  read  as  follows: 

PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

Subpart  A— General 

206.1  Purpose. 

206.3  Definitions. 

206.5  Waivers. 

206.7  Effect  of  amendments. 

Subpart  B— Eligibimy  Applications 

206.9    Eligible  mortgagees. 

206 11     Application  for  rcser\'ations  of 

insurance  authority. 
206.13    Ineligible  programs. 
206.15    Application  for  insurance. 

Eligible  Mortgages 

206.17  General. 

206 19  Payment  options. 

206.21  Inlrrcsl  rate. 

206.23  Shared  appreciation. 

206.25  Calculation  of  payments. 
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206.26  Change  in  payment  option. 

206.27  Mortgage  provisions. 
206.31    Allowable  charges  and  fees. 


EIigil>le  Mortgagors 

206.33    Age  of  mortgagor 


Title  held  by  mortgagor. 
Credit  standing. 
Principal  residence. 
Counseling. 
Information  to  mortgagor. 


206.35 
206.37 
206.39 
206.41 
206.43 

Eligible  Properties 

206.45    Eligible  properties. 
206.47    Property  standards:  repair  work. 
206.51    Eligibility  of  mortgages  involving  a 
dwelling  unit  in  a  condominium. 

SubfMrt  C— Contract  Rigbts  and 
Obtigationa 

Sale,  Assignment  and  Pledge 

206.101    Sale,  assignment  and  pledge  of 
insiuvd  mortgages. 

Mortgage  Insurance  Premiums 

206.103  Payment  of  MIP. 
206.105  Amount  of  MIP. 
206.107    Mortgagee  election  of  assignment  or 

shared  premium  option. 
206.109    Amount  of  mortgagee  share  of 

premium. 
206.111    Due  dale  of  MIP. 
206.113    Late  charge  and  interest. 
206.115    Termination. 

HUD  Respon8il>ility  to  Mortgagors 

206.117    General. 

206.119    Written  statement  of  procedures  to 

mortgagor. 
206.121    Secretary  authorized  to  make 

payments. 

Claim  Procedure 

206.123  Claim  procedures  in  general. 

206.135  Acquisition  and  sale  of  the  property. 

206.127  Application  for  insurance  benefits. 

206.129  Payment  of  claim. 

Condominiums 

206.131     Contract  rights  and  obligations  for 
mortgages  on  individual  dwelling  units  in 
a  condominium. 

Termination  of  Insurance  Contract 

206.133    Termination  of  insurance  contract. 

Subpart  D— Servictng  Responsibilities 

206.201     Mortgage  servicing  generally: 

sanctions. 
206.203    Providing  information. 
206.205    Property  charges. 
206.207    Allowable  charges  and  fees  after 

endorsement. 
206.209    Prepayment. 
206.211    Annual  determination  of  principal 

residence. 
Authority:  Sees.  211  and  255  of  the  National 
Housing  Act  (12  U.S.C.  1715b.  1715z-20);  sec. 
7(b).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A-General 

9  208.1    Purpoae. 

Section  417  of  the  Housing  and 
Community  Development  Act  of  1987 


(Pub.  L  100-242)  added  a  new  section 
255  to  the  National  Housing  Act  (12 
U.S.C.  1715Z-20).  Section  255  authorizes 
a  program  for  the  insurance  of  home 
equity  conversion  mortgages  (also 
known  as  reverse  mortgages)  for  elderly 
homeowners.  This  program  of  mortgage 
insurance  is  designed: 

(a)  To  meet  the  special  needs  of 
elderly  homeowners  by  reducing  the 
effect  of  the  economic  hardship  caused 
by  the  increasing  costs  of  meeting 
health,  housing  and  subsistence  needs  at 
a  time  of  reduced  income,  through  the 
insurance  of  home  equity  conversion 
mortgages  to  permit  the  conversion  of  a 
portion  of  accumulated  home  equity  into 
liquid  assets; 

(b)  To  encourage  and  increase 
involvement  of  mortgagees  and 
participants  in  the  mortgage  markets  in 
the  making  and  servicing  of  home  equity 
conversion  mortgages  for  elderly 
homeowners;  and 

(c)  To  evaluate  data  to  determine  the 
need  and  demand  among  elderly 
homeowners  for  insiu^d  and  uninsured 
home  equity  conversion  mortgages,  the 
types  of  home  equity  conversion 
mortgages  that  best  serve  the  interests 
of  elderly  homeowner  mortgagors, 
mortgagees  and  the  Federal 
Government,  and  the  appropriate  scope 
and  nature  of  participation  by  the 
Secretary  in  connection  with  home 
equity  conversion  mortgages  for  the 
elderly. 

§206.3    DeflnWons. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meaning  indicated. 

"Assessment"  means  a  special 
assessment  by  a  public  body  or  an 
assessment  by  a  condominium  or 
homeowner  association. 

"Contract  of  insurance"  means  the 
agreement  evidenced  by  the  issuance  of 
a  mortgage  insurance  certiHcate, 
incorporating  by  reference  Subpart  C 
and  the  applicable  provisions  of  the 
National  Housing  Act. 

"Day"  means  calendar  day,  except 
where  the  term  "business  day"  is  used. 

"Expected  average  mortgage  interest 
rate"  means  the  mortgage  interest  rate 
used  to  calculate  monthly  payments  to 
the  mortgagor  and  estabhshed  when  the 
mortgage  interest  rate  is  established.  For 
fixed  rate  mortgages,  it  is  the  fixed 
mortgage  interest  rate.  For  adjustable 
rate  mortgages,  it  is  the  sum  of  the 
mortgagee's  margin  plus  the  weekly 
average  yield  for  U.S.  Treasury 
Securities  adjusted  to  a  constant 
maturity  of  10  years.  The  mortgagee's 
margin  is  defined  as  the  initial  mortgage 
interest  rate  minus  the  weekly  average 
yield  on  U.S.  Treasury  Securities 
adjusted  to  a  constant  maturity  of  one 


year.  The  mortgagee's  margin  is  the 
same  magin  used  to  determine  periodic 
adjustments  to  the  interest  rate. 

"Insured  mortgage"  means  a  mortgage 
which  has  been  insured  as  evidenced  by 
the  issuance  of  a  mortgage  insiu^nce 
certificate. 

"Maximum  claim  amoimt"  means  the 
lesser  of  the  appraised  value  of  the 
property  or  maximum  dollar  amount  for 
an  area  established  by  the  Secretary  for 
a  one-family  residence  under  section 
203(b)(2)  of  the  National  Housing  Act 
(as  adjusted  where  applicable  under 
section  214  of  the  National  Housing 
Act).  Both  the  appraised  value  and  the 
maximum  dollar  amount  for  the  area 
shall  be  as  of  the  date  the  conditional 
commitment  is  issued.  Closing  costs 
shall  not  be  taken  into  account  in 
determining  appraised  value. 

"MIF'  means  the  mortgage  insurance 
premium  paid  by  the  mortgagee  to  the 
Secretary  in  consideration  of  the 
contract  of  insurance. 

"Mortgage"  means  a  first  lien  on  real 
estate  under  the  laws  of  the  jurisdiction 
where  the  real  estate  is  located.  If  the 
dwelling  unit  is  in  a  condominitun,  the 
term  "mortgage"  means  a  first  lien 
covering  a  fee  interest  or  eligible 
leasehold  interest  in  a  one-family  unit  in 
a  condominium  project  together  with  an 
undivided  interest  in  the  common  areas 
and  facilities  serving  the  project,  and 
such  restricted  common  areas  and 
facilities  as  may  be  designated.  The 
term  refers  both  to  a  security  instrument 
creating  a  lien,  whether  called  a 
"mortgage,"  "deed  of  trust."  "security 
deed,"  or  another  term  used  in  a 
particular  jurisdiction.  The  term 
"mortgage"  also  includes  the  credit 
instrument,  or  note,  secured  by  the  lien, 
and  the  loan  agreement  between  the 
mortgagor,  the  mortgagee  and  Secretary. 

"Mortgagee"  means  the  original 
lender  under  an  insured  mortgage,  any 
assign  permitted  by  §  206.101  and  the 
Secretary  if  the  mortgage  is  assigned  to 
the  Secretary. 

"Mortgagor"  means  each  original 
borrower  under  a  mortgage.  The  term 
does  not  include  successors  or  assigns 
of  a  borrower. 

"Principal  limit"  means  the  maximum 
disbiu'sement  that  could  be  received  in 
any  month  under  a  mortgage,  assuming 
that  no  other  disbursements  are 
received,  taking  into  account  the  age  of 
the  youngest  mortgagor,  the  expected 
average  mortgage  interest  rate,  and  the 
maximum  claim  amount.  Mortgagors 
over  the  age  of  95  will  be  treated  as 
though  they  are  95  for  purposes  of 
calctxlating  the  principal  limit  The 
principal  limit  is  calculated  for  the  first 
month  that  a  mortgage  could  be 
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outstanding  using  factors  provided  by 
the  Secretary.  It  increases  each  month 
thereafter  by  one-twelfth  of  the 
expected  average  mortgage  interest  rate, 
plus  the  monthly  MIP.  It  is  used  to 
calculate  payments  to  a  mortgagor. 

"Principal  residence"  means  the 
dwelling  where  the  mortgagor  maintains 
his  or  her  permanent  place  of  abode, 
and  typically  spends  the  majority  of  the 
calendar  year.  A  person  may  have  only 
one  principal  residence  at  any  one  time. 

"Secretary"  means  the  Secretary  of 
Housing  and  Urban  Development  or  his 
or  her  authorized  representatives. 

S  Jvv.9     wfutt9f%» 

The  Secretary,  in  an  individual  case, 
may  waive  any  requirement  of  Subpart 
B  not  required  by  statue  if  the  Secretary 
finds  that  application  of  such 
requirement  would  adversely  affect 
achievement  of  the  purposes  of  this 
program.  Each  sudi  waiver  shall  be  in 
writing  and  supported  by  a  statement  of 
the  facts  and  grounds  forming  the  basis 
for  the  waiver.  The  authority  under  this 
section  may  be  delegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  but  shall  not  be 
delegated  further. 

{  2M.7   Effect  of  eniendnNnts 

The  regulations  in  this  part  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  amendments  to  Subparts  B  and 
C  shall  not  adversely  affect  the  interests 
of  a  mortgagee  under  the  contract  of 
insurance  on  any  mortgage  already 
insured,  and  shall  not  adversely  affect 
the  interests  of  a  mortgagee  on  any 
mortgage  to  be  insured  on  which  the 
Secretary  has  made  a  commitment  to 
insure.  Such  amendments  shall  not 
adversely  affect  the  interests  of  a 
mortgagor  in  the  case  of  a  default  by  a 
mortgagee  where  the  Secretary  makes 
payments  to  the  mortgagor. 

SubpertP    CHgibilty  Applcatlone 

S  208.9    CIlQible  fnortgegeee. 

(a)  Statutory  requirements.  A 
mortgagee  must  be  authorized  to  made 
reverse  mortgages  under  a  Federal  law 
other  than  (  255  of  the  National  Housing 
Act  including  section  804  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1962.  or  the  law  of  the  State  where  the 
property  to  be  mortgaged  is  located. 

(b)  HUD  approved  mortgagees.  Any 
mortgagee  authorized  under  paragraph 
(a)  of  this  section  and  approved  under 
Part  203  of  this  chapter,  except  an 
investing  mortgagee  approved  uiuler 

i  203.6  of  this  diapter,  is  eligible  to 
apply  for  reservations  of  insurance 
authority  in  accordance  with  (  206.11  of 


this  chapter.  A  mortgagee  approved 
under  S§  203.3.  203.4,  203.6  or  203.7  of 
this  chapter  may  purchase,  hold  and  sell 
mortgages  insured  under  this  part 
without  additional  approval. 

{206.11    AppMceMon  for  re— rvtiona  of 
Ineorence  euUNNlly. 

(a)  Definition.  A  reservation  of 
insurance  authority  is  an  assurance  by 
the  Secretary  that  the  Secretary  will  be 
able  to  insure  a  mortgage  which  meets 
the  requirements  of  this  subpari. 

(b)  Application.  An  eligible  mortgagee 
may  apply  for  reservations  of  insurance 
authority  in  accordance  with 
instructions  issued  by  the  Secretary.  An 
eligible  mortgagee  may  apply  for 
additional  reservations  after  its  initial 
reservations  are  used  or  expire  if 
reservations  of  insurance  authority  are 
available. 

(c)  Approval.  If  the  application  for  the 
reservations  is  acceptable,  the  Secretary 
will  then  approve  the  request  for 
reservations  if  reservations  of  insurance 
authority  are  available.  A  mortgagee 
may  not  originate  a  mortgage  under  this 
part  without  first  obtaining  a  reservation 
of  insurance  authority  fot  the  mortgage. 

(d)  Expiration  and  extension.  A 
reservation  of  insurance  authority  will 
expire  six  months  after  the  date  of  issue. 
Reservations  will  be  extended  if  a 
conditional  commitment  is  secured  from 
the  Secretary  before  the  reservation 
expires.  Reservations  of  insurance 
authority  will  be  extended  until  the  firm 
commitment  for  that  application  expires. 

(e)  Requirements  for  approval — loan 
correspondents.  At  the  time  of 
application  for  reservations  of  insurance 
authority,  a  loan  correspondent  (as 
defined  in  \  203.5  of  this  chapter)  shall 
provide  evidence  satisfactory  to  the 
Secretary  that  the  mortgages  to  be 
insured  under  this  part  will  be 
purchased  by  the  loan  correspondent's 
sponsor  or  sponsors.  Such  evidence 
shall  include:  (1)  The  name  of  each 
sponsor  mortgagee  which  will  purchase 
the  mortgages  originated  under  this  part, 
and  (2)  a  copy  of  each  purchase 
agreement  which  obligates  the  sponsor 
mortgagee  to  purchase  the  mortgages 
originated  under  this  part  The  collective 
agreements  must  show  that  all  the 
mortgages  originated  by  the  loan 
correspondent  will  be  purchased  if  all 
insurance  authority  reserved  by  the  loan 
correspondent  under  paragraph  (c)  of 
this  section  is  \ised. 

(Approved  t>y  the  OfTice  of  Management  and 
Budget  under  control  nunit>er  2528-0133) 


programs  are  not  eligible  for  insurance 
under  this  part. 

9206.15    Application  for  insurance. 

(a)  Submission.  A  mortgagee  with  a 
reservation  of  insurance  authority  may 
submit  an  application  for  insurance  of  a 
mortgage  which  is  about  to  be  executed. 

(b)  Form.  The  application  must  be 
made  upon  a  form  prescribed  by  the 
Secretary. 

(c)  Insurance  of  mortgage.  The 
Secretary  approves  an  application  for 
mortgage  insurance  by  issuing  a 
conditional  commitment  and  a  firm 
commitment  The  Secretary  shall 
establish  in  the  commitment  documents 
the  terms  and  conditions  upon  which  the 
mortgage  will  be  insured.  The 
mortgagee,  upon  closing  the  mortgage, 
submits  to  the  Secretary  the 
commitment  documents,  the  certificate 
received  by  the  mortgagor  from  the 
counseling  entity  that  the  mortgagor  has 
received  counseling  as  required  under 

S  206.41,  a  title  insurance  policy,  the 
mortgagee's  election  of  either  the 
assignment  or  shared  premium  option 
under  S  206.107,  a  copy  of  the  mortgage 
to  be  insured,  the  original  second 
mortgage  required  by  9  206.27(e).  and 
any  other  documentation  required  by 
the  Secretary.  If  the  mortgagee  has 
complied  with  the  terms  and  conditions 
of  the  commitment  documents  and  this 
paragraph  (c),  the  Secretary  will  issue  a 
Mortgage  Insurance  Certificate. 
Mortgages  insured  under  this  part  shall 
be  obligations  of  the  General  Insurance 
Fund. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2S28-0133) 

Eligible  Mortgages 

9206.17    QeneraL 

(a)  Payment  options.  A  mortgage  shall 
initially  provide  for  the  tenure  payment 
option  (9  206.19(a)),  the  terra  payment 
option  (9  206.19(b)).  or  the  line  of  credit 
payment  option  (9  206.19(c)).  subject  to 
later  change  in  accordance  with  9  206.26. 

(b)  Interest  rate.  A  mortgage  shall 
provide  for  either  fixed  or  adjustable 
interest  rates  in  accordance  with 
9206.21. 

(c)  Shared  appreciation.  A  mortgage 
may  provide  for  shared  appreciation  in 
accordance  with  9  206.23. 


1206.13 

Mortgages  originated  through  the 
Direct  Endorsement  or  Coinsurance 


9206.10 

(a)  Term  payment  option.  Under  the 
term  payment  option,  equal  monthly 
payments  are  made  by  the  mortgagee  to 
the  mortgagor  for  a  fixed  term  of  months 
chosen  by  the  mortgagor,  unless  the 
mortgage  is  prepaid  in  full  or  becomes 
due  and  payable  eariier  under 
9  206.27(c). 
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(b)  Tenure  payment  option.  Under  the 
tenure  payment  option,  equal  monthly 
payments  are  made  by  the  mortgagee  to 
the  mortgagor  as  long  as  the  property  is 
the  principal  residence  of  the  mortgagor, 
unless  the  mortgage  is  prepaid  in  full  or 
becomes  due  and  payable  under 
9206.27(c). 

(c)  Line  of  credit  payment  option. 
Under  the  line  of  credit  option, 
payments  are  made  by  the  mortgagee  to 
the  mortgagor  at  times  and  in  amounts 
determined  by  the  mortgagor,  if  the 
mortgage  balance  after  the  payment  will 
be  less  than  or  equal  to  the  principal 
limit  for  the  month  in  which  the  payment 
is  drawn,  excluding  any  portion  of  the 
principal  limit  set  aside  for  repairs  or 
servicing  charges. 

(d)  Principal  limit  set  asides.  (1) 
Under  the  term  or  tenure  options,  the 
mortgagee  shall,  if  requested  by  the 
mortgagor,  set  aside  a  portion  of  the 
principal  limit  to  be  drawn  down  as  a 
line  of  credit 

(2)  When  repairs  required  by  9  206.47 
will  be  completed  after  closing,  the 
mortgagee  shall  set  aside  a  portion  of 
the  principal  limit  equal  to  150%  of  the 
Secretary's  estimated  cost  of  repairs, 
plus  the  repair  administration  fee. 

(3)  When  required  by  9  206.205(f).  the 
mortgagee  shall  set  aside  a  portion  of 
the  principal  limit  for  payment  of 
property  charges  consisting  of  taxes, 
ground  rents,  flood  and  hazard 
insurance  premiums  and  assessments. 

(4)  When  servicing  charges  will  be 
made  as  permitted  by  9  206.207(b).  the 
mortgagee  shall  set  aside  a  portion  of 
the  principal  limit  sufficient  to  cover 
charges  through  a  period  equal  to  the 
payment  term  which  would  be  used  to 
calculate  tenure  payments  under 

9  206.25(c). 

(e)  Interest  accrual  and  repayment. 
The  interest  charged  on  the  mortgage 
balance  shall  be  added  to  the  mortgage 
balance  monthly  as  provided  in  the 
mortgage.  Under  all  payment  options, 
repayment  of  the  mortgage  balance 
including  monthly  MIP  and  interest  is 
deferred  until  the  mortgage  becomes  due 
and  payable  in  full  under  9  206.27(c). 

9206.21    Interest  rate. 

(a)  Fixed  interest  rate.  A  fixed  interest 
rate  is  agreed  upon  by  the  mortgagor 
and  mortgagee. 

(b)  Adjustable  interest  rate.  An  initial 
interest  rate  is  agreed  upon  by  the 
mortgagor  and  mortgagee.  The  interest 
rate  shall  be  adjusted  in  one  of  two 
ways  depending  on  the  option  selected 
by  the  mortgagor.  Whenever  an  interest 
rate  is  adjusted,  the  new  interest  rate 
applies  to  the  entire  mortgage  balance. 
The  difference  between  the  initial 
Interest  rate  and  the  index  figure 


applicable  when  the  firm  commitment  is 
issued  shall  equal  the  margin  used  to 
determine  interest  rate  adjustments. 

(1)  A  mortgagee  offering  an  adjustable 
interest  rate  shall  offer  a  mortgage  that 
limits  the  frequency  and  magnitude  of 
rate  increases  and  decreases  as 
provided  in  9  206.49(a).  (c)  and  (e)  of  this 
chapter,  except  that  reference  to 
"mortgagor's  first  debt  service  payment" 
in  9  203.49(c)  shall  mean  "closing,"  and 
references  in  9  203.43(e)(1)  to  "one 
percentage  point"  shall  mean  "two 
percentage  points." 

(2)  If  a  mortgage  meeting  the 
requirements  of  paragraph  {b)(l)  of  this 
section  is  offered,  the  mortgagee  may 
also  offer  a  mortgage  which  provides  for 
monthly  adjustments  to  the  interest  rate, 
corresponding  to  an  index  as  provided 
in  9  203.49(a)  and  (e)(2),  and  which  sets 
a  maximum  interest  rate  that  can  be 
charged  without  limiting  monthly  or 
annual  increases  or  decreases.  The  first 
adjustment  must  occur  on  the  first  day 
of  the  second  full  month  after  closing. 

(c)  Pre-ioan  Disclosure.  (1)  At  the  time 
the  mortgagee  provides  the  mortgagor 
with  a  loan  application,  a  mortgagee 
also  shall  provide  a  mortgagor  with  a 
written  explanation  of  any  adjustable 
interest  rate  features  of  a  mortgage.  The 
explanation  must  include  the  following 
items: 

(i)  The  circiunstances  under  which  the 
rate  may  Increase; 

(11)  Any  limitations  on  the  increase; 
and 

(Hi)  The  effect  of  an  increase. 

(2)  After  12  CFR  Part  226  (Truth  in 
Lending)  has  been  amended  to 
implement  the  pre-loan  disclosure 
provisions  of  the  Home  Equity  Loan 
Consumer  Protection  Act  of  1988, 
compliance  with  12  CFR  Part  226  shall 
constitute  full  compliance  with 
paragraph  (c)(1)  of  this  section. 

(d)  Post-loan  disclosure.  At  least  25 
days  before  any  adjustment  to  the 
interest  rate  may  occur,  the  mortgagee 
must  advise  the  mortgagor  of  the 
following: 

(1)  The  current  index  amount;  and 

(2)  The  new  mortgage  Interest  rate. 

(Approved  l)y  the  OfTice  of  Management  and 
Budget  under  control  number  2528-0133) 

9206.23    Stwred appreciation. 

(a)  Additional  interest  based  on  net 
appreciated  value.  Any  mortgage  for 
which  the  mortgagee  has  chosen  the 
shared  premium  option  (9  206.107)  may 
provide  for  shared  appreciation.  At  the 
time  the  mortgage  becomes  due  and 
payable  or  is  paid  in  full,  whichever 
occurs  first  the  mortgagor  shall  pay  an 
additional  amount  of  interest  equal  to  a 
percentage  of  any  net  appreciated  value 
of  the  property  during  the  life  of  the 


mortgage.  The  percentage  of  net 
appreciated  value  to  be  paid  to  the 
mortgagee,  referred  to  as  the 
appreciation  margin,  shall  be  no  more 
than  twenty-five  percent  subject  to  an 
effective  Interest  rate  cap  of  no  more 
than  twenty  percent 

(b)  Computation  of  mortgagee  share. 
The  mortgagee's  share  of  net 
appreciated  value  is  computed  as 
follows: 

(1)  If  the  mortgage  balance  at  the  time 
the  mortgagee's  share  of  net  appreciated 
value  becomes  payable  is  less  than  the 
appraised  value  of  the  property  at  the 
time  of  loan  origination,  the  mortgagee's 
share  is  calculated  by  subtracting  the 
appraised  value  at  the  time  of  loan 
origination  from  the  adjusted  sales 
proceeds  (i.e.,  sales  proceeds  less 
transfer  costs  and  capital  improvement 
costs  incurred  by  the  mortgagor,  but 
excluding  any  liens]  and  multiplying  by 
the  appreciation  margin. 

(2)  ff  the  mortgage  balance  is  greater 
than  the  appraised  value  at  the  time  of 
loan  origination  but  less  than  the 
adjusted  proceeds,  the  mortgagee's 
share  is  calculated  by  subtracting  the 
mortgage  balance  from  the  adjusted 
sales  proceeds  and  multiplying  by  the 
appreciation  margin. 

(3)  If  the  mortgage  balance  is  greater 
than  the  adjusted  sales  proceeds,  the  net 
appreciated  value  is  zero. 

(4)  If  there  has  been  no  sale  or 
transfer  involving  satisfaction  of  the 
mortgage  at  the  time  the  mortgagee's 
share  of  net  appreciated  value  becomes 
payable,  "sales  proceeds"  for  purposes 
of  this  section  shall  be  the  appraised 
value  as  determined  in  accordance  with 
procedures  approved  by  the  Secretary. 

(c)  Effective  interest  rate.  To 
determine  the  effective  interest  rate,  the 
amount  of  interest  which  accrued  in  the 
twelve  months  prior  to  the  sale  of  the 
property  is  added  to  the  mortgagee's 
share  of  the  net  appreciated  value.  The 
sum  of  the  mortgagee's  share  of  the  net 
appreciated  value  and  the  interest  when 
divided  by  the  sum  of  the  mortgage 
balance  at  the  beginning  of  the  twelve 
month  period  prior  to  sale  plus  the 
payments  to  or  on  behalf  of  the 
mortgagor  (but  not  including  interest)  in 
the  twelve  months  prior  to  the  sale,  shall 
not  exceed  an  effective  interest  rate  of 
twenty  percent 

(d)  Disclosure.  At  the  time  the 
mortgagee  provides  the  mortgagor  with 
a  loan  application  for  a  mortgage  with 
shared  appreciation,  the  mortgagee  shall 
disclose  to  the  mortgagor  the  principal 
limit,  payments  and  interest  rate  which 
are  applicable  to  a  comparable  mortgage 
offered  by  the  mortgage  without  shared 
appreciation. 
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(Approved  by  the  Offlc«  of  Management  and 
Budget  under  control  number  2S2S-0133] 

fa06^   CaieuMlonofpeyiMnts. 

(a)  Initial  payment  At  closing  an 
initial  payment  shall  be  made  by  the 
mortgagee  in  an  amotmt  equal  to  the 
sum  of  initial  MIP  under  1 200.10S(a)  if 
not  paid  in  cash  by  the  mortgagor,  fees 
and  charges  allowed  under  {  206.31(a)  if 
not  paid  in  cash  by  the  mortgagor,  and 
any  additional  payment  requested  by 
the  mortgagor.  The  total  initial  payment, 
plus  any  amount  set  aside  for  repairs 
after  closing  under  i  206.47,  for  property 
charges  under  i  206.206(11,  or  for 
servicing  charges  under  1 206.207(b). 
shall  not  exceed  the  principal  limit. 

(b)  Monthly  payments — term  option. 
(1)  Using  factors  provided  by  the 
Secretary,  the  mortgagee  shall  calculate 
the  monthly  payment  so  that  the  sum  of 
(i)  or  (ii)  added  to  (iii).  (iv),  (v)  and  (vi) 
shall  be  equal  to  the  principal  limit  at 
the  end  of  the  payment  term: 

(i)  An  initial  payment  under 
paragraph  (a)  of  this  section  plus  any 
portion  of  the  principal  limit  set  aside 
for  repairs,  or  property  charges  or 
servicing  charges  under  i  206.19(d).  or 

(ii)  The  mortgage  balance  at  the  time 
of  a  change  in  payment  pattern  in 
accordance  with  i  206.28  plus  any 
portion  of  the  principal  limit  set  aside 
for  repairs  or  property  charges  under 
i  206.19(d)  which  remains  unused:  and 

(iii)  Any  amount  of  the  principal  limit 
set  aside  as  a  line  of  credit;  and 

(iv)  All  monthly  payments  (including 
any  amounts  to  be  withheld  for  property 
charges)  due  through  the  payment  term: 
and 

(v)  All  MIP  due  through  the  payment 
term:  and 

(vi)  All  interest  through  the  payment 
term.  The  expected  average  mortgage 
interest  rate  shall  be  used  for  this 
purpose. 

(2)  If  the  mortgage  has  an  adjustable 
interest  rate,  the  mortgagee  shall  make 
all  monthly  payments  through  the 
payment  term  even  if  the  mortgage 
balance  exceeds  the  principal  limit 
because  the  actual  average  mortgage 
interest  rate  exceeds  the  expected 
average  mortgage  interest  rate. 

(c)  Monthly  payments — tenure  option. 
Monthly  payments  under  the  tenure 
payment  option  shall  be  calculated  as  if 
the  number  of  months  in  the  payment 
term  equals  100  minus  the  age  of  the 
youngest  mortgagor  multiplied  by  12.  but 
payments  shall  continue  until  the 
mortgage  becomes  due  and  payable 
under  i  206.27(c). 

(d)  Combining  options.  If  the 
mortgagor  combines  a  line  of  credit  set 
aside  with  the  term  or  tenure  payment 
option,  the  principal  limit  is  divided  into 


one  amount  for  the  term  or  tenure 
payments  and  another  amount  for  the 
line  of  credit  payments.  Each  part  of  the 
principal  limit  increases  independently 
at  the  same  rate  as  the  total  principal 
limit  increases  under  1 206.3.  A  payment 
under  the  line  of  credit  may  not  exceed 
the  difference  between  the  current  value 
of  the  principal  limit  set  aside  and  the 
portion  of  the  mortgage  balance, 
including  accrued  interest  and  MIP, 
attributable  to  draws  on  the  line  of 
credit 

(e)  Payment  of  MIP  and  interest  At 
the  end  of  each  month,  interest  accrued 
during  the  month  shall  be  added  to  the 
mortgage  balance.  Monthly  MIP  shall  be 
added  to  the  mortgage  balance  when 
paid  to  the  Secretary. 

(0  Mortgagee  late  charge.  The 
mortgagee  shall  pay  a  late  charge  to  the 
mortgagor  for  any  late  payment.  If  the 
mortgagee  does  not  maU  or 
electronically  transfer  a  scheduled 
monthly  payment  to  the  mortgagor  on 
the  first  business  day  of  the  month  or 
make  a  line  of  credit  payment  within  5 
business  days  of  the  date  the  mortgagee 
received  the  request,  the  late  charge 
shall  be  10  percent  of  the  entire  amount 
that  should  have  been  paid  to  the 
mortgagor  for  that  month  or  as  a  result 
of  that  request.  For  each  additional  day 
that  the  mortgagor  does  not  receive 
payment,  the  mortgagee  shall  pay 
Interest  at  the  mortgage  interest  rate  on 
the  late  payment.  In  no  event  shaU  the 
total  late  charge  exceed  five  himdred 
dollars.  Any  late  charge  shall  be  paid 
from  the  mortgagee's  funds  and  shall  not 
be  added  to  the  mortgage  balance. 

(g)  No  minimum  payments.  A 
mortgagee  shall  not  require,  as  a 
condition  of  providing  a  loan  secured  by 
a  mortgage  insured  under  this  part  that 
the  monthly  payments  under  the  term  or 
tenure  payment  option  or  draws  under 
the  line  of  credit  payment  option  exceed 
a  minimum  amount  established  by  the 
mortgagee. 

I206JW   CtianQe  hi  payment  option. 

(a)  General  The  Initial  payment 
option  may  be  changed  as  provided  in 
this  section. 

(b)  Change  due  to  initial  repairs.  (1)  If 
Initial  repairs  after  closing  under 

{  206.47  are  completed  without  using  all 
of  the  funds  set  aside  for  repairs, 
monthly  payments  shall  be  recalculated 
in  accordance  with  i  206.25  when 
repairs  are  completed. 

(2)  If  repairs  after  closing  under 
1 206.47  cannot  be  completed  with  the 
funds  set  aside  for  repairs,  the 
mortgagor  may  draw  additional  funds 
needed  to  complete  repairs,  within  the 
principal  limit  and  monthly  payments 


shall  be  recalculated  in  accordance  with 
S  206.25  when  repairs  are  completed. 

(3)  If  repairs  are  not  completed  when 
required  by  the  mortgage,  the  mortgagee 
shall  stop  monthly  payments  and  the 
mortgage  shall  convert  to  the  line  of 
credit  payment  option.  Until  the  repairs 
are  completed,  the  mortgagee  shall  make 
no  line  of  credit  payments  except  as 
needed  to  pay  for  repairs  required  by 
the  mortgage. 

(c)  Other  changes.  As  long  as  the 
mortgage  balance  is  less  than  the 
principal  limit  a  mortgagor  may  request 
a  change  from  any  payment  option  to 
another  or  a  payment  of  any  amount 
(not  to  exceed  the  difference  between 
the  principal  limit  and  the  sum  of  the 
mortgage  balance  and  any  set  asides  for 
repairs  or  servicing  charges.  A  mortgage 
will  continue  to  bear  interest  at  a  fixed 
or  adjustable  interest  rate  as  agreed 
between  the  mortgagee  and  the 
mortgagor  at  loan  origination.  The 
mortgagee  shall  recalculate  any  future 
monthly  payments  in  accordance  with 
9206.25. 

(d)  Pee  for  change  in  payments.  The 
mortgagee  may  charge  a  fee,  not  to 
exceed  twenty  dollan,  whenever 
payments  are  recalculated. 

(e)  Limitations.  The  Secretary  may 
prescribe  a  limitation  on  the  frequency 
of  payment  changes,  a  minimum  notice 
period  that  a  mortgagor  must  provide 
with  a  request  under  paragraph  (c)  of 
this  section,  or  other  limitations  on 
changes  by  the  mortgagor. 

{206.27    Mortgage  provisions. 

(a)  Form.  The  mortgage  shall  be  in  a 
form  meeting  the  requirements  of  the 
Secretary. 

(b)  Provisions.  The  mortgage  shall 
explain  how  payments  will  be  made  to 
the  mortgagor,  how  interest  will  be 
charged  and  when  the  mortgage  will  be 
due  and  payable.  It  shall  also  contain 
provisions  designed  to  ensure 
compliance  with  this  part  and 
provisions  on  the  following  additional 
matters: 

(1)  Payments  by  the  mortgagee  under 
the  term  or  tenure  payment  options  shall 
be  mailed  to  the  mortgagor  or 
electronically  transferred  to  an  account 
of  the  mortgagor  on  the  first  business 
day  of  each  month  beginning  with  the 
First  month  after  closing.  Payments 
under  the  line  of  credit  payment  option 
shall  be  mailed  to  the  mortgagor  or 
electronically  transferred  to  an  account 
of  the  mortgagor  within  five  business 
days  after  the  mortgagee  has  received  a 
written  request  for  payment  by  the 
mortgagor. 

(2)  The  mortgagor  shall  maintain 
hazard  insurance  on  the  property  in  an 
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amount  acceptable  to  the  Secretary  and 
the  mortgagee. 

(3)  The  mortgagor  shall  not  participate 
in  a  real  estate  tax  deferral  program,  if 
any  liens  created  by  the  tax  deferral  are 
not  subordinate  to  the  insured  mortgage 
and  the  second  mortgage  held  by  the 
Secretary. 

(4)  A  mortgage  may  be  prepaid  in  full 
or  in  part  in  accordance  with  S  206.209. 

(5)  The  mortgagor  must  keep  the 
property  in  good  repair. 

(6)  The  mortgagor  must  pay  taxes, 
hazard  insurance  premiums,  ground 
rents  and  assessments  in  a  timely 
manner,  except  to  the  extent  such 
property  charges  are  paid  by  the 
mortgagee  in  accordance  with  S  206.205. 

(7)  The  mortgagor  shall  be  charged  for 
the  payment  of  monthly  MIP. 

(8)  The  mortgagor  shall  have  no 
personal  liability  for  payment  of  the 
mortgage  balance.  The  mortgagee  shall 
enforce  the  debt  only  through  sale  of  the 
property.  The  mortgagee  shall  not  be 
permitted  to  obtain  a  deficiency 
judgment  against  the  mortgagor  if  the 
property  is  foreclosed. 

(9)  If  the  mortgage  is  assigned  to  the 
Secretary  under  5206.121(b).  the 
mortgagor  shall  not  be  liable  for  any 
difference  between  the  insurance 
benefits  paid  to  the  mortgagee  and  the 
mortgage  balance  including  accrued 
interest,  owed  by  the  mortgagor  at  the 
time  of  the  assignment. 

(10)  If  State  law  limits  the  first  lien 
status  of  the  mortgage  as  originally 
executed  and  recorded  to  a  maximum 
amount  of  debt  or  a  maximum  number 
of  years,  the  mortgagor  shall  agree  to 
execute  any  additional  documents 
required  by  the  mortgagee  and  approved 
by  the  Secretary  to  extend  the  first  lien 
status  to  an  additional  amount  of  debt 
and  an  additional  number  of  years  and 
to  cause  any  other  liens  to  be  removed 
or  subordinated. 

(c)  Date  the  mortgage  comes  due  and 
payable.  (1)  The  mortgage  shall  state 
that  the  mortgage  balance  will  be  due 
and  payable  in  full  if  (i)  a  mortgagor  dies 
and  the  property  is  not  the  principal 
residence  of  at  least  one  surviving 
mortgagor,  or  (ii)  a  mortgagor  conveys 
all  of  his  or  her  title  in  the  property  and 
no  other  mortgagor  retains  title  to  the 
property  in  fee  simple  or  on  a  leasehold 
interest  as  set  forth  in  §  206.45(a). 

(2)  The  mortgage  shall  slate  that  the 
mortgage  balance  shall  be  due  and 
payable  in  full,  upon  approval  of  the 
Secretary,  if  any  of  the  following  occur: 

(i)  The  property  ceases  to  be  the 
principal  residence  of  a  mortgagor  for 
reasons  other  than  death  and  the 
property  is  not  the  principal  residence  of 
at  least  one  other  mortgagor; 


(ii)  For  a  period  of  longer  than  12 
consecutive  months,  a  mortgagor  fails  to 
occupy  the  property  because  of  physical 
or  mental  illness  and  the  property  is  not 
the  principal  residence  of  at  least  one 
other  mortgagor  or 

(iii)  An  obligation  of  the  mortgagor 
under  the  mortgage  is  not  performed. 

(d)  Second  mortgage  to  Secretary.  A 
second  mortage  to  secure  any  payments 
by  the  Secretary  as  provided  in 
S  206.121(c)  must  be  given  to  the 
Secretary  before  a  mortgage  insurance 
certificate  is  issued  for  the  first 
mortgage.  The  second  mortgage  shall  be 
junior  only  to  the  insured  mortgage  and 
in  a  form  meeting  the  requirements  of 
the  Secretary  which  shall  be  similar  to 
requirements  for  the  insured  mortgage. 
The  mortgagee  shall  pay  all  expenses  of 
preparing  and  recording  the  second 
mortgage. 

(.Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2528-0133) 

S  206.31    AHowaMe  charges  and  fees. 

(a)  Fees  at  closing.  The  mortgagee 
may  collect  either  in  cash  at  the  time  of 
closing  or  through  an  initial  payment 
under  the  mortgage,  the  following 
charges  and  fees  incurred  in  connection 
with  the  origination  of  the  mortgage 
loan: 

(1)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  mortgage 
loan:  Provided,  That  the  Secretary  may 
establish  limitations  on  the  amount  of 
any  such  charge  which  can  be  included 
in  the  mortgage  loan. 

(2)  Reasonable  and  customary 
amounts,  but  not  more  than  the  amount 
actually  paid  by  the  mortgagee,  for  any 
of  the  following  items: 

(i)  Recording  fees  and  recording  taxes, 
or  other  charges  incident  to  the 
recordation  of  the  insured  mortgage; 

(ii)  Credit  report; 

(iii)  Survey,  if  required  by  the 
mortgagee  or  the  mortgagor, 

(iv)  Title  examination; 

(v)  Mortgagee's  title  insurance; 

(vi)  Fees  paid  to  an  appraiser  for  the 
initial  appraisal  of  the  property:  and 

(vii)  Such  other  charges  as  may  be 
authorized  by  the  Secretary. 

(b)  Repair  administration  fee.  If  the 
property  requires  repairs  after  closing  in 
order  to  meet  HUD  requirements,  the 
mortgagee  may  collect  a  fee  as 
compensation  for  administrative  duties 
relating  to  repair  work  pursuant  to 

§  206.47(c).  not  to  exceed  the  greater  of 
one  and  one-half  percent  of  the  amount 
advanced  for  the  repairs  or  fifty  dollars. 
The  mortgagee  shall  collect  the  repair 
fee  by  adding  it  to  the  mortgage  balance. 


Eligible  Mortgagors 

S  206.33    Age  of  mortgagor. 

The  youngest  mortgagor  shall  be  62 
years  of  age  or  older  at  the  time  the 
mortgagee  submits  the  application  for 
insurance  under  S  206.15. 

{206.35    TItl*  held  t>y  mortgagor. 

The  mortgagor  shall  hold  title  to  the 
entire  property  which  is  the  security  for 
the  mortgage.  If  there  are  multiple 
mortgagors,  all  the  mortgagors  must 
collectively  hold  title  to  the  entire 
property  which  is  the  security  for  the 
mortgage. 

$206.37    CredH  standing. 

Each  mortgagor  must  have  a  general 
credit  standing  satisfactory  to  the 
Secretary. 

§206^9    Principal  residence. 

The  property  must  be  the  principal 
residence  of  each  mortgagor  at  closing. 
For  purposes  of  this  section,  the 
property  will  be  considered  to  be  the 
principal  residence  of  any  mortgagor 
who  is  temporarily  or  permanently  in  a 
health  care  institution  as  long  as  the 
property  is  the  principal  residence  of  at 
least  one  other  mortgagor  who  is  not  in 
a  health  care  institution. 

S  206.41    Counseflng. 

(a)  List  provided.  At  the  time  of  the 
initial  contact  with  the  prospective 
mortgagor,  the  mortgagee  shall  give  the 
mortgagor  a  list  of  the  names  and 
addresses  of  housing  counseling 
agencies  which  have  been  approved  by 
the  Secretary  as  responsible  and  able  to 
provide  the  information  described  in 
paragraph  (b)  of  this  section.  The 
mortgagor  must  receive  counseling 

(b)  Information  to  be  provided.  A 
counselor  shall  discuss  the  following 
information  with  the  mortgagor: 

(1)  Options  other  than  a  home  equity 
conversion  mortgage,  including  a 
mortgage  insured  under  this  part,  that 
are  available  to  the  mortg.igor.  including 
other  housing,  social  ser\  ice.  health,  and 
financial  options: 

(2)  Other  home  equity  conversion 
options  that  are  or  may  become 
available  to  the  mortgagor,  such  as  sale- 
leaseback  financing,  deferred  payment 
loans,  and  property  tax  deferral: 

(3)  The  financial  implications  of 
entering  into  a  home  equity  conversion 
mortgage,  including  a  mortgage  insuri^d 
under  this  part: 

(4)  A  disclosure  that  a  home  equity 
conversion  mortgage,  including  a 
mortgage  insured  under  this  part,  may 
have  tax  consequences,  affect  eligibility 
for  assistance  under  Federal  and  St.ile 
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programs,  and  have  an  impact  on  the 
estate  and  heirs  of  the  homeowner,  and 

(5)  Any  other  information  the 
Secretary  may  require. 

(c)  Certificate.  The  counselor  will 
provide  the  mortgagor  with  a  certificate 
stating  that  the  mortgagor  has  received 
counseling.  The  mortgagor  shall  provide 
the  mortgagee  with  a  copy  of  the 
certificate. 

(Approved  by  tha  Office  of  Management  and 
Budget  under  control  numtier  2520-0133) 

1 206.43    Information  to  mortgagor. 

(a)  Explanation  of  mortgage  terms.  At 
the  time  the  mortgagee  provides  the 
mortgagor  with  a  loan  application,  the 
mortgagee  shall  provide  each  mortgagor 
with  a  copy  of  the  mortgage  forms.  At 
that  time  the  mortgagee  shall  identify 
and  explain  to  the  mortgagor  the 
principal  provisions  of  the  mortgage. 

(b)  Statement  of  payment  procedures. 
At  the  time  the  mortgagee  provides  the 
mortgagor  with  a  loan  application,  the 
mortgagee  shall  give  to  each  mortgagor 
an  unsigned,  written  statement  prepared 
by  the  Secretary  of  the  procedures  to  be 
followed  to  ensure  that  timely  payments 
are  made  by  the  mortgagee.  After  the 
mortgage  insurance  certificate  is  issued, 
the  Secretary  will  provide  a  signed  copy 
of  this  statement  of  procedures  to  the 
mortgagor,  pursuant  to  §  206.119. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numlMtr  2525-0133) 

Eligible  Properties 

f  200.45    EltgiMe  propmitM. 

(a)  Title.  A  mortgage  must  be  on  real 
estate  held  in  fee  simple,  or  on  a 
leasehold  (1)  under  a  lease  for  ni>t  less 
than  ninety-nine  years  which  is 
renewable,  or  (2)  under  a  lease  having  a 
remaining  period  of  not  less  than  50 
years  beyond  the  date  of  the  100th 
birthday  of  the  youngest  mortgagor.  The 
mortgagee  shall  submit  to  the  Secretary 
with  the  application  for  insurance  a 
commitment  for  mortgagee's  title 
insurance  satisfactory  to  the  Secretary. 
If  the  Secretary  determines  that  title 
insurance  for  reverse  mortgages  is  not 
available  for  reasonable  rates  in  a  State, 
then  the  Secretary  may  specify  other 
acceptable  forms  of  title  evidence  in  lieu 
of  title  insurance. 

(b)  Type  of  property.  The  property 
shall  include  a  dwelling  designed 
principally  as  a  one-family  residence. 
The  dwelling  may  be  connected  with 
other  dwellings  by  a  party  wall  or 
otherwise.  A  condominium  unit 
designed  for  one-family  occupancy  shall 
also  be  an  eligible  property. 

(c)  Flood  insurance  and  property 
location.  The  provisions  of  I  203.16a  of 
this  chapter  pertaining  to  flood 


insurance  and  {  203.40  of  this  chapter 
pertaining  to  the  location  of  the  property 
are  incorporated  by  reference. 

(d)  Lead-based  paint  poisoning 
prevention.  If  the  appraiser  of  a  dwelling 
constructed  prior  to  1978  finds  defective 
paint  surfaces,  t  200.810(d)  of  this 
chapter  shall  apply  unless'the  mortgagor 
certifies  that  no  child  who  is  less  than 
seven  years  of  age  resides  or  is  expected 
to  reside  in  the  dwelling. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2528-0133) 

9  206.47    Property  stamlarda;  npak  wortL 

(a)  Need  for  repairs.  Properties  must 
meet  the  Minimum  Property  Standards 
of  the  Secretary  in  order  to  be  eligible. 
Properties  which  do  not  meet  the 
property  standards  must  be  repaired  in 
order  to  ensure  that  the  repaired 
property  will  serve  as  adequate  security 
for  the  insured  mortgage. 

(b)  Assurance  that  repairs  are  made. 
The  mortgage  may  be  closed  before  the 
repair  work  is  completed  if  the 
Secretary  estimates  that  the  cost  of  the 
remaining  repair  work  will  not  exceed 
15  percent  of  the  maximum  claim 
amount  and  the  mortgage  contains 
provisions  approved  by  the  Secretary 
concerning  payment  for  the  repairs. 

(c)  Role  of  mortgagee.  The  mortgagee 
shall  cause  one  or  more  inspections  of 
the  property  to  be  made  by  an  inspector 
approved  by  the  Secretary  in  order  to 
ensure  that  the  repair  work  is 
satisfactory,  and  prior  to  the  release  of 
funds  for  the  repairs.  The  mortgagee 
shall  hold  back  a  portion  of  the  contract 
price  attributable  to  the  work  done 
before  each  interim  release  of  funds, 
and  the  total  of  the  hold  backs  will  be 
released  after  the  final  inspection  and 
approval  of  the  release  by  the 
mortgagee.  The  mortgagee  shall  ensure 
that  all  mechanics'  and  materialmen's 
liens  are  released  of  record.  A  fee  as 
established  in  §  206.31(b)  may  be 
charged  by  the  mortgagee  as 
compensation  for  administration  of  the 
repair  provisions  of  the  mortgage. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2328-0133) 

{206.51    EUgiliiNty  of  mortgage*  Involving 
a  dwelling  unit  In  a  condominium. 

If  the  mortgage  involves  a  dwelling 
unit  in  a  condominium,  the  project  in 
which  the  unit  is  located  shall  have  been 
committed  to  a  plan  of  condominium 
ownership  by  deed,  or  other  recorded 
instrument,  that  is  acceptable  to  the 
Secretary. 


Subpart  C— Contract  Rights  and 
Otiilgatlons 

Sale.  Assignment  and  Pledge 

(206.101    Sale,  assignment  and  pledge  of 
Insured  mortgages. 

The  provisions  of  SS  203.430  through 
203.435  of  this  chapter  shall  be 
applicable  to  mortgages  eligible  fur 
insurance  under  this  part 

Mortgage  Insurance  Premiums 

{206.103    Payment  of  MP. 

The  payment  of  any  MIP  under  this 
subpart  shall  be  made  to  the  Secretary 
by  the  mortgagee  in  cash,  until  the 
contract  of  insurance  is  terminated. 

{206.105    Amount  Of  MIP. 

(a)  Initial  MIP.  The  mortgagee  shall 
pay  to  the  Secretary  an  initial  MIP  of 
two  percent  of  the  maximum  claim 
amount. 

(b)  Monthly  MIP.  Monthly  MIP  will 
accrue  daily  on  the  mortgage  balance  at 
a  rate  equivalent  to  one-half  of  one 
percent  per  annum  and  shall  be  added 
to  the  mortgage  balance  when  paid  to 
the  Secretary. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2525-0133) 

{206.107    Mortgagee  election  Of 
assignment  or  shared  premium  option. 

(a)  Election  of  option.  Before  the 
mortgage  is  submitted  for  insurance 
endorsement,  the  mortgagee  shall  elect 
either  the  assignment  option  or  the 
shared  premium  option. 

(1)  Under  the  assignment  option,  the 
mortgagee  shall  have  the  option  of 
assigning  the  mortgage  to  the  Secretary 
at  the  time  that  the  mortgage  balance, 
including  accmed  interest  and  MIP, 
equals  the  maximum  claim  amount,  if: 

(i)  The  mortgagee  is  current  in  making 
the  required  payments  under  the 
mortgage  to  the  mortgagor; 

(ii)  The  mortgagee  is  current  in  its 
payment  of  the  MIP  (and  late  charges 
and  interest  on  the  MIP,  if  any)  to  the 
Secretary, 

(iii)  The  mortgage  is  not  due  and 
payable  under  S  206.27(c)(1);  and 

(iv)  The  mortgagee  has  not  informed 
the  Secretary  of  an  event  described  in 
{  206.27(c)(2),  or  the  Secretary  has  been 
so  informed  but  has  denied  approval  for 
the  mortgage  to  be  due  and  payable.  At 
the  mortgagee's  option,  the  mortgagee 
may  forgo  assignment  of  the  mortgage 
and  file  a  claim  under  any  of  the 
circumstances  described  in 
S  206.123(a)(2)-{5). 

(2)  Under  the  shared  premium  option, 
the  mortgagee  may  not  assign  a 
mortgage  to  the  Secretary  unless  the 
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mortgagee  fails  to  make  payments  and 
the  Secretary  demands  assignment 
(§  206.123(a)(2)).  but  the  mortgagee  shall 
only  be  required  to  remit  a  reduced 
monthly  MIP  to  the  Secretary.  The 
mortgagee  shall  collect  from  the 
mortgagor  the  full  amount  of  the 
monthly  MIP  provided  in  {  206.105(b) 
but  shall  retain  a  portion  of  the  monthly 
MIP  paid  by  the  mortgagor  as 
compensation  for  the  default  risk 
a.3sumed  by  the  mortgagee.  The  portion 
of  the  MIP  to  be  retained  by  a  mortgagee 
shall  be  determined  by  the  Secretary  as 
calculated  in  {  206.109.  For  a  particular 
mortgage,  the  applicable  portion  shall  be 
determined  as  of  the  date  of  the 
commitment  The  mortgagee  retains  the 
right  to  file  a  claim  under  any  of  the 
circumstances  described  in 
S  206.123(a)(2)-{5). 

(b)  No  election  for  shared 
appreciation.  Shared  appreciation 
mortgages  shall  be  insured  by  the 
Secretary  only  under  the  shared 
premium  option. 

{  206.109    Amount  of  mortgage*  share  of 
premium. 

Using  the  factors  provided  by  the 
Secretary,  the  amount  of  the  mortgagee 
share  of  the  premium  shall  be 
determined  for  each  mortgage  based 
upon  the  age  of  the  youngest  mortgagor 
and  the  expected  average  mortgage 
interest  rate. 

{206.111    Du*  dat*  of  MtP. 

(a)  Initial  MIP.  The  mortgagee  shall 
pay  the  initial  MIP  to  the  Secretary 
within  fifteen  days  of  closing  and  as  a 
condition  to  the  endorsement  of  the 
mortgage  for  insurance. 

(b)  Monthly  MIP.  Each  monthly  MIP 
shall  be  due  to  the  Secretary  on  the  first 
business  day  of  each  month  except  the 
month  in  which  the  mortgage  is  closed. 

{206.113    Lat*  charge  and  Interest 

(a)  Late  charge.  Initial  MIP  remitted  to 
the  Secretary  after  the  payment  date  in 

S  206.111(a)  and  monthly  MIP  remitted 
to  the  Secretary  10  days  after  the 
payment  date  in  {  206.111(b)  shall 
include  a  late  charge  of  one  percent  of 
the  amount  paid. 

(b)  Interest.  In  additon  to  any  late 
charge  provided  in  paragraph  (a)  of  this 
section,  the  mortgagee  shall  pay  interest 
on  any  initial  MIP  remitted  to  the 
Secretary  more  than  30  days  after 
closing,  and  interest  on  any  monthly 
MIP  remitted  to  the  Secretary  more  than 
30  days  after  the  payment  date 
prescribed  in  S  206.111(b].  Such  interest 
rate  shall  be  paid  at  a  rate  set  in 
conformity  with  the  Treasury  Fiscal 
Requirements  Manual 


(c)  Paid  by  mortgagee.  Any  late 
charge  owed  by  the  mortgagee  shall  be 
paid  from  the  mortgagee's  funds  and 
shall  not  be  added  to  the  mortgage 
balance  of  the  mortgagor. 

{206.115    Termlnatioa 

When  the  insurance  contract  is 
terminated,  the  mortgagee  shall  pay  the 
monthly  MIP  which  has  accrued  for  the 
current  month  and  which  has  not  yet 
been  paid  to  the  Secretary. 

HUD  Responsibility  to  Mortgagors 

S  206.1 17    General 

The  Secretary  is  required  by  statute  to 
lake  any  action  necessary  to  provide  a 
mortgagor  with  funds  to  which  the 
mortgagor  is  entitled  under  the  mortgage 
and  which  the  mortgagor  does  not 
receive  because  of  the  default  of  the 
mortgagee.  The  Secretary  will  hold  a 
second  mortgage  to  secure  repayment 
by  the  mortgagor,  see  {  206.27(d). 

S  206. 1 1 9    Written  statement  of  procedures 
to  mortgagor. 

When  the  mortgage  is  insured,  the 
Secretatry  shall  provide  the  mortgagor 
with  a  signed  statement  of  procedures  to 
ensure  that  all  of  the  funds  due  under 
the  mortgage  will  be  received  by  the 
mortgagor,  or  paid  to  a  third  party  on 
behalf  of  the  mortgagor.  The  statement 
shall  specify  (a)  the  HUD  office  to 
contact  in  case  of  a  late  payment  and 
(b)  the  procedures  which  the  mortgagor 
must  follow  to  make  a  request  for 
payment  by  the  Secretary. 

{  206.121    Secretary  authorized  to  make 
payments. 

(a)  Investigation.  The  secretary  will 
investigate  all  complaints  by  a 
mortgagor  concerning  late  payments.  If 
the  Secretary  determines  that  the 
mortgagee  is  unable  or  unwilling  to 
make  all  payments  required  under  the 
mortgage,  including  late  charges,  the 
Secretary  shall  pay  such  payments  and 
late  charges  to  the  mortgagor. 

(b)  Reimbursement  or  assignment 
The  Secretary  may  demand,  that  within 
30  days  from  the  demand,  the  mortgagee 
reimburse  the  Secretary,  with  interest 
from  the  date  of  payment  by  the 
Secretary,  or  assign  the  insured 
mortgage  to  the  Secretary.  Interest  shall 
be  paid  at  a  rate  set  in  conformity  with 
the  Treasury  Fiscal  Requirements 
Manual.  If  the  mortgagee  complies  with 
the  reimbursement  demand,  then  the 
contract  of  insurance  shall  not  be 
affected.  If  the  morrgagee  complies  by 
assigning  the  mortgage  for  record  within 
30  days  of  the  demand,  then  the 
Secretary  shall  pay  an  insurance  claim 
as  provided  in  S  206.129(e)(3)  and 
assume  all  responsibilities  of  the 


mortg;igee  under  the  first  mortgage.  If 
the  mortgagee  fails  to  comply  with  the 
demand  within  30  days,  the  contract  of 
insurance  will  terminate  as  provided  in 
{  206.133(c). 

(c)  Second  mortgage.  If  the  contract  of 
insurance  is  terminated  as  provided  in 
S  206.133(c),  all  payments  to  the 
mortgagor  by  the  Secretary  will  be 
secured  by  the  second  mortgage 
required  by  {  206.27(e).  Payments  w  ill  be 
due  and  payable  in  the  same  manner  as 
under  the  insured  first  mortgage.  The 
liability  of  the  mortgagor  under  the  first 
mortgage  shall  be  limited  to  payments 
actually  made  by  the  mortgagee  to  or  on 
behalf  of  the  mortgagor  (including  MIP). 
and  shall  exclude  accrued  interest 
whether  or  not  it  has  been  included  in 
the  mortgage  balance,  and  shared 
appreciation,  if  any.  Interest  will  stop 
accruing  on  the  first  mortgage  when  the 
Secretary  begins  to  make  payments 
under  the  second  mortgage.  The  first 
mortgage  will  not  be  due  and  payable 
until  the  second  mortgage  is  due  and 
payable. 

Claim  Procedure 

§206.123    Claim  procedures  in  general 

(a)  Claims.  Mortgagees  may  submit 
claims  for  the  payment  of  the  mortgage 
insurance  benefits  if: 

(1)  The  conditions  of  S  206.107(d)(1) 
pertaining  to  the  optional  assignment  of 
the  mortgage  by  the  mortgagee  have 
been  met  and  the  mortgagee  assigns  the 
mortgage  to  the  Secretary; 

(2)  The  mortgagee  is  unable  or 
unwilling  to  make  the  payments  under 
the  mortgage  and  assigns  the  mortgage 
to  the  Secretary  pursuant  to  the 
Secretary's  demand,  as  provided  in 
{206.121(b); 

(3)  Tlie  mortgagor  sells  the  property 
for  less  than  the  mortgage  balance  and 
the  mortgagee  releases  the  mortgage  of 
record  to  facilitate  the  sale,  as  provided 
in  {  206.125(c); 

(4)  The  mortgagee  acquires  title  to  the 
property  by  foreclosure  or  a  deed  in  lieu 
of  foreclosure  and  sells  the  property  as 
provided  in  {  206.125(g],  for  an  amount 
which  does  not  satisfy  the  mortgage 
balance;  or 

(5)  The  mortgagee  forecloses  and  a 
bidder  other  than  the  mortgagee 
purchases  the  property  for  an  amount 
that  is  not  sufficient  to  satisfy  the 
mortgage  balance,  as  provided  in 

{  206.125(e). 

(b)  Expanded  definition  of  mortgagor 
The  term  "mortgagor"  as  used  in  this 
subpart  shall  have  the  same  meaning  as 
stated  in  {  206.3.  except  that  in  reference 
to  a  sale  by  the  mortgagor,  the  term 
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shall  also  mean  the  mortgagor's  estate 
or  personal  representative. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2528-0133) 

$206,128    AequWtion  and  sal*  of  th« 


(a)  Initial  action  by  the  mortgagee.  [1] 
The  mortgagee  shall  notify  the  Secretary 
whenever  the  mortgage  is  due  and 
payable  under  the  conditions  stated  in 

§  206.27(c)(1).  or  one  of  the  conditions 
stated  in  i  206.27(c)(2|  has  occurred. 

(2)  After  notifying  the  Secretary,  and 
receiving  approval  of  the  Secretary 
when  needed,  the  mortgagee  shall  notify 
the  mortgagor  that  the  mortgage  is  due 
and  payable.  The  mortgage  shall  require 
the  mortgagor  to  (i)  pay  the  mortgage 
balance,  including  any  accrued  interest 
and  MIP.  in  full:  (ii)  sell  the  property  for 
at  least  95%  of  the  appraised  value  as 
determined  under  8  206.125(b),  with  the 
net  proceeds  of  the  sale  to  be  applied 
towards  the  mortgage  balance:  or  (iii) 
provide  the  mortgagee  with  a  deed  in 
lieu  of  foreclosure.  The  mortgagor  shall 
have  30  days  in  which  to  comply  with 
the  preceding  sentence,  or  correct  the 
matter  which  resulted  in  the  mortgage 
coming  due  and  payable,  before  a 
foreclosure  proceeding  is  begun. 

(3)  Even  after  a  foreclosure 
proceeding  is  begun,  the  mortgagee  shall 
permit  the  mortgagor  to  correct  the 
condition  which  resulted  in  the  mortgage 
coming  due  and  payable  and  to  reinstate 
the  mortgage,  and  the  mortgage 
insurance  shall  continue  in  efifecL  The 
mortgagee  may  require  the  mortgagor  to 
pay  any  costs  that  the  mortgagee 
incurred  to  reinstate  the  mortgagor, 
including  forclosure  costs  and 
reasonable  attorney's  fees.  Such  costs 
shall  be  paid  by  adding  them  to  the 
mortgage  balance.  The  mortgagee  may 
refuse  reinstatement  by  the  mortgagor  if: 

(i)  The  mortgagee  has  accepted 
reinstatement  of  the  mortgage  within  the 
past  two  years  immediately  preceeding 
the  current  notification  to  the  mortgagor 
that  the  mortgage  is  due  and  payable; 

(ii)  Reinstatement  will  preclude 
foreclosure  if  the  mortgage  becomes  due 
and  payable  at  a  later  date:  or 

(iii)  Reinstatement  will  adversely 
affect  the  priority  of  the  mortgage  lien. 

(b)  Appraisal.  The  property  may  be 
appraised  upon  the  mortgagor's  request 
at  the  time  the  mortgagor  is  sent  the 
notice  that  the  mortgage  is  due  and 
payable,  or  in  connection  with  a  pending 
sale.  The  property  shall  be  appraised  no 
later  than  15  days  before  a  foreclosure 
sale.  Whenever  an  appraisal  is 
requested  or  required,  the  mortgagee 
shall  notify  the  Secretary  to  cause  an 
appraisal  of  the  property  to  be  made. 
The  Secretary  shall  inform  the 


mortgagee  and  the  mortgagor  in  writing 
of  the  appraised  value  of  the  property. 
The  appraisal  shall  be  at  the 
mortgagor's  expense. 

(c)  Sale  by  mortgagor.  Whether  or  not 
the  mortgage  is  due  and  payable,  the 
mortgagor  may  sell  the  property  for  at 
least  the  lesser  of  the  mortgage  balance 
or  the  appraised  value  (determined 
under  i  206.125(b)).  If  the  mortgage  is 
due  and  payable  at  the  time  the  contract 
for  sale  is  executed,  the  mortgagor  may 
sell  the  property  for  at  least  the  lesser  of 
the  mortgage  balance  or  five  percent 
under  the  appraised  value.  The 
mortgagee  shall  satisfy  the  mortgage  of 
record  (and  the  Secretary  will  satisfy 
the  second  mortgage  required  under 

(  206.27(e)  of  record)  in  order  to 
facilitate  the  sale,  provided  that  there 
are  no  junior  liens  (except  the  mortgage 
to  secure  payments  by  the  Secretary 
under  §  206.27(e))  and  all  the  net 
proceeds  from  the  sale  are  paid  to  the 
mortgagee. 

(d)  Initiation  of  foreclosure.  (1)  The 
mortgagee  shall  commence  foreclosure 
of  the  mortgage  within  three  months  of 
giving  notice  to  the  mortgagor  that  the 
mortgage  is  due  and  payable,  or  within 
such  additonal  time  as  may  be  approved 
by  the  Secretary. 

(2)  If  the  laws  of  the  State  in  which 
the  mortgaged  property  is  situated  do 
not  permit  the  commencement  of  the 
foreclosure  within  three  months  from  the 
date  of  the  notice  to  the  mortgagor  that 
the  notice  is  due  and  payable,  the 
mortgagee  shall  commence  foreclosure 
within  three  months  after  the  expiration 
of  the  time  during  which  such 
foreclosure  is  prohibited  by  such  laws. 

(3)  The  mortgagee  shall  give  written 
notice  to  the  Secretary  within  30  days 
after  the  initiation  of  foreclosure 
proceedings,  and  shall  exercise 
reasonable  diligence  in  prosecuting  such 
proceedings  to  conclusion. 

(4)  The  mortgagee  shall  bid  at  the 
foreclosure  sale  an  amount  equal  to  the 
appraised  value  of  the  property. 

(e)  Other  bidders  at  foreclosure  sale. 
If  the  party  other  than  the  mortgagee  is 
the  successful  bidder  at  the  foreclosure 
sale,  the  net  proceeds  of  sale  shall  be 
applied  to  the  mortgage  balance. 

(f)  Deed  in  lieu  of  foreclosure.  (1)  In 
order  to  avoid  delays  and  additional 
expense  as  a  result  of  instituting  and 
completing  a  foreclosure  action,  the 
mortgagee  shall  accept  a  deed  in  lieu  of 
foreclosure  from  the  mortgagor  if  the 
mortgagee  is  able  to  obtain  good  and 
marketable  title  from  the  mortgagor. 

(2)  In  exchange  for  the  executed  and 
delivered  deed,  the  mortgagee  shall 
cancel  the  credit  instrument  and  deliver 
it  to  the  mortgagor  and  satisfy  the 
mortgage  of  record. 


(g)  Sale  of  the  acquired  property.  (1) 
Upon  acquisition  of  the  property  by 
foreclosure  or  deed  in  lieu  of 
foreclosure,  the  mortgagee  shall  make 
diligent  efforts  to  attempt  to  sell  the 
property  within  six  months  from  the 
date  the  mortagee  acquired  the  property. 
The  mortgagee  shall  sell  the  property  for 
an  amount  not  less  than  the  appraised 
value  (as  provided  under  paragraph  (b) 
of  this  section)  unless  written 
permission  is  obtained  from  the 
Secretary  authorizing  a  sale  at  a  lower 
price. 

(2)  Repairs  shall  not  exceed  those 
required  by  local  law  or  the 
requirements  of  the  Secretary  of  HUD  or 
the  Secretary  of  Veterans  Affairs  if  the 
sale  of  the  property  is  financed  with  a 
mortgage  insured  by  the  Secretary  of 
HUD  or  guaranteed,  insured  or  taken  by 
the  Secretary  of  Veterans  Affairs. 

(3)  The  provisions  of  S  204.305(b)  of 
this  chapter  shall  be  followed  by  the 
mortgagee  to  avoid  conflicts  of  interest. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  252S-0133] 

§206.127    Application  for  Insurance 
baneflto. 

(a)  Mortgagee  acquires  title.  (1)  The 
mortgagee  shall  apply  for  the  payment 
of  the  insurance  benefits  within  15  days 
after  the  sale  of  the  property  by  the 
mortgagee.  Application  shall  be  made 
by  notifying  the  Secretary  of  the  sale  of 
the  property,  the  sale  price,  and  income 
and  expenses  incurred  in  connection 
with  the  acquisition,  repair  and  sale  of 
the  property. 

(2)  If  the  property  will  not  be  sold 
within  six  months  from  the  date  the 
mortagee  acquired  title,  the  mortgagee 
shall,  at  least  15  days  prior  to  the 
expiration  of  the  six  month  period, 
request  the  Secretary  to  cause  another 
appraisal  of  the  property  to  be  made. 
Within  15  days  of  receipt  of  the 
appraisal,  the  mortgagee  shall  apply  for 
the  insurance  benefits  as  provided  in 
paragraph  (a)  of  this  section, 
substituting  the  appraised  value  for  the 
sale  price.  The  mortgagee  shall  bear  the 
cost  of  the  appraisal 

(b)  Party  other  than  the  mortgagee 
acquires  title.  The  mortgagee  shall  apply 
for  the  payment  of  the  insurance 
benefits  within  15  days  after  a  party 
other  than  the  mortgagee  acquires  title 
to  the  property.  Application  shall  be 
made  by  notifying  the  Secretary  of  the 
sale  of  the  property  and  the  sale  price. 

(c)  Mortgagee  assigns  the  mortgage. 
The  mortgagee  shall  file  its  claim  for  the 
payment  of  the  insurance  benefits 
within  15  days  after  the  date  the 
mortgage  is  assigned  for  record  to  the 
Secretary.  The  application  for  the 
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payment  of  the  insurance  benefits  shall 
include  the  items  listed  in  S  203.351(a)  of 
this  chapter  and  the  certification 
required  under  $  203.353  of  this  chapter. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2528-0133) 

S206.129    Payment  of  daim. 

(a)  General.  If  the  claim  for  the 
payment  of  the  insurance  benefits  is 
acceptable  to  the  Secretary,  payment 
shall  be  made  in  cash  in  the  amount 
determined  under  this  section. 

(b)  Limit  on  claim  amount.  In  no  case 
may  the  claim  paid  under  this  subpart 
exceed  the  maximum  claim  amount.  The 
interest  allowance  provided  in 
paragraphs  (d)(2)(iii).  (e)(2)  and  (f)(2)  of 
this  section  shall  not  be  included  in 
determining  the  limit  on  the  claim 
amount. 

(c)  Shared  appreciation  mortgages. 
The  terms  "mortgage  balance"  and 
"accrued  interest"  as  used  in  this 
section  do  not  include  interest 
attributable  to  the  mortgagee's  share  of 
the  appreciated  value  of  the  property. 

(d)  Amount  of  payment — mortgagee 
acquires  title  or  is  unsuccessful  bidder 
This  paragraph  describes  the  amount  of 
payment  if  the  mortgagee  acquires  title 
by  purchase,  foreclosure,  or  deed  in  lieu 
of  foreclosure,  or  when  a  party  other 
than  the  mortgagee  is  the  successful 
bidder  at  the  foreclosure  sale. 

(1)  The  amount  of  the  claim  shall  be 
computed  by  (i)  totalling  the  mortgage 
balance,  (including  any  accrued  interest 
and  MIP  which  have  been  added  to  the 
mortgage  balance)  and  any  accrued 
interest  which  have  not  been  added  to 
the  mortgage  balance  as  of  the  due  date 
(defined  in  the  following  sentence),  and 
allowances  for  items  set  forth  In 
paragraph  (d)(2)  of  this  section,  and  (ii) 
subtracting  from  that  total  the  amount 
for  which  the  property  was  sold  (or  the 
appraised  value  determined  under 

S  206.127(a))  and  the  items  set  forth  in 
paragraph  (d)(3)  of  this  section.  "Due 
date"  means  the  date  when  the 
mortgagee  notifies  the  Secretary  under 
S  206.27(c)(1)  that  the  mortgage  became 
due  and  payable,  or,  if  applicable,  the 
date  the  Secretary  granted  approval 
under  S  206J27(c)(2)  for  the  mortgage  to 
become  due  and  payable. 

(2)  The  claim  shall  include  the 
following  items: 

(i)  Items  listed  in  S  203.402(a).  (b).  (c). 
(d),  (e).  (g)  and  (j)  of  this  chapter,  and 
i  204.322(1)  of  this  chapter. 

(ii)  Foreclosure  costs  or  costs  of 
acquiring  the  property  actually  paid  by 
the  mortgagee  and  approved  by  the 
Secretary,  in  an  amount  not  in  excess  of 
two-thirds  of  such  costs  or  $75.00. 
whichever  is  the  greater.  Costs  of 
acquiring  the  property  otherwise  than  by 


foreclosure  may  include  an  additional 
amount  not  to  exceed  $200  paid  to  the 
mortgagor  for  the  execution  of  the  deed 
in  lieu  of  foreclosure. 

(iii)  An  amount  equal  to  the  interest 
allowance  which  would  have  been 
earned,  from  the  due  date  to  the  date 
when  payment  of  the  claim  is  made,  if 
tfie  claim  had  been  paid  in  debentures, 
except  that  when  the  mortgagee  fails  to 
meet  kny  one  of  the  applicable 
requirements  of  5  §  206.125  and  200.127 
of  this  subpart  within  the  specified  time, 
and  in  a  manner  satisfactory  to  the 
Secretary  (or  within  such  further  time  as 
the  Secretary  may  approve  in  writing). 
the  interest  allowance  in  such  cash 
payment  shall  be  computed  only  to  the 
date  on  which  the  particular  required 
action  should  have  been  taken  or  to 
which  it  was  extended.  The  provisions 
of  S§  203.405  through  203.411  of  this 
chapter  pertaining  to  debentures  are 
incorporated  by  reference. 

(iv)  Costs  of  any  appraisal  under 
S  206.127  if  not  otherwise  included  in  the 
mortgage  balance. 

(3)  There  shall  be  deducted  from  the 
amount  computed  in  paragraph  {d}(l](i) 
of  this  section: 

(i)  The  items  listed  in  S  203.402  of  this 
chapter,  and 

(ii)  Any  adjustment  for  damage  or 
neglect  to  the  property  pursuant  to 
S§  203.378  and  203.379  of  this  chapter. 

(e)  Amount  of  payment — assigned 
mortgages.  This  paragraph  describes  the 
amount  of  payment  if  the  mortgagee 
assigns  a  mortgage  to  the  Secretary 
under  S  206.107(a)(1)  or  S  206.121(b). 

(1)  When  a  mortgagee  assigns  a 
mortgage  which  is  eligible  for 
assignment  under  S  206.107(a)(1).  the 
amount  of  payment  shall  be  computed 
by  subtracting  from  the  maximum  claim 
amount  the  items  set  forth  in 

§  203.404(b)  of  this  chapter  and  any 
adjustments  for  damage  or  neglect  to  the 
property  pursuant  to  S  9  203.378  and 
203.379  of  this  chapter. 

(2)  The  claim  shall  also  include  an 
amount  equivalent  to  the  interest 
allowance  which  would  have  been 
earned  from  the  date  the  mortgage  was 
assigned  to  the  Secretary  to  the  date  the 
claim  is  paid,  if  the  claim  had  been  paid 
in  debentiues.  except  that  if  the 
mortgagee  fails  to  meet  any  of  the 
requirements  of  S  206.127(c).  or  9  206.131 
if  applicable,  within  the  specified  time 
and  in  a  manner  satisfactory  to  the 
Secretary  (or  within  such  further  time  as 
the  Secretary  may  approve  in  writing), 
the  interest  allowance  in  the  payment  of 
the  claim  shall  be  computed  only  to  the 
date  on  which  the  particular  required 
action  should  have  been  taken  or  to 
which  it  was  extended.  The  provisions 
of  99  203.405  through  203.411  of  this 


chapter  pertaining  to  debentures  are 
incorporated  by  reference. 

(3)  When  a  mortgagee  assigns  a 
mortgage  under  9  206.121(b)  after 
demand  by  the  Secretary,  the  mortgagee 
will  not  receive  the  entire  claim 
payment  as  contained  in  paragraphs 
(e)(1)  and  (2)  of  this  section.  The  amount 
of  the  claim  shall  be  computed  by  (i) 
totalling  the  payments  made  by  the 
mortgagee  to  the  mortgagor  or  for  the 
benefit  of  the  mortgagor  (including  MIP). 
and  subtracting  from  the  total  (ii)  the 
items  set  forth  in  9  2U3.404(b)  of  this 
chapter  and  any  adjustments  for 
damage  or  neglect  to  the  property 
pursuant  to  99  203.378  and  203.379  of 
this  chapter.  The  claim  shall  also  be 
reduced  by  an  amount  determined  by 
the  Secretary  to  reimburse  the  Secretary 
for  administrative  expenses  incurred  in 
assuming  the  mortgagee's  responsibility 
under  the  mortgage,  which  may  include 
expenses  for  staff  time.  If  more  than  one 
mortgage  is  assigned  to  the  Secretary, 
the  administrative  expenses  incurred  for 
all  the  mortgages  assigned  shall  be 
allocated  among  the  mortgages  as 
determined  by  the  Secretary.  The  claim 
shall  not  include  accrued  interest 
whether  or  not  it  has  been  included  in 
the  mortgage  balance. 

(f)  Amount  of  payment-mortgagor 
sells  the  property.  This  paragraph 
describes  the  amount  of  payment  if  the 
mortgagor  sells  the  property  to  one  other 
than  the  mortgagee  for  less  than  the 
mortgage  balance,  and  the  mortgagee 
releases  the  mortgage  to  facilitate  the 
sale. 

(1)  The  amount  of  the  claim  shall  be 
computed  by  (i)  totalling  the  mortgage 
balance  (including  any  accrued  interest 
and  MIP  which  have  been  added  to  the 
mortgage  balance)  and  any  accrued 
interest  which  has  not  been  added  to  the 
mortgage  balance  on  the  date  the  deed 
is  recorded,  and  allowances  for  items 
set  forth  in  paragraphs  (d)(2)(i)  and  (iv) 
of  this  section  as  applicable,  and 
subtracting  from  the  total  (ii)  the  net 
proceeds  of  the  sale  paid  to  the 
mortgagee  and  the  items  set  forth  in 
paragraph  (d)(3)  of  this  section. 

(2)  The  claim  shall  also  include  an 
amount  equivalent  to  the  inttrest 
allowance  which  would  have  been 
earned  from  the  date  the  deed  is 
recorded  to  the  date  when  payment  of 
the  claim  is  made,  if  the  claim  had  been 
paid  in  debentures,  except  that  when  the 
mortgagee  fails  to  meet  any  of  the 
applicable  requirements  of  99  206.125 
and  206.127  of  this  subpart  within  the 
specified  time  (or  within  such  further 
time  as  the  Secretary  may  approve  in 
writing),  and  in  a  manner  satisfactory  to 
the  Secretary,  the  interest  allowance  in 
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such  cash  payment  shall  be  computed 
only  to  the  date  on  which  the  particular 
action  should  have  been  taken  or  to 
which  it  was  extended.  The  provisions 
of  {|  203.405  through  203.411  of  this 
chapter  pertaining  to  debentures  are 
incorporated  by  reference. 

Condomininnis 

S20«Ltt1  Contract  right*  and  obNgations 
for  NiorlgaQaa  on  hMflvMiMl  dMaWng  units 
in  a  oondoininiMii. 

(a)  AtkiiUonal  requirements.  The 
requirements  of  this  subpart  shall  be 
applicable  to  mortgages  on  individual 
dwelling  units  in  a  condominium,  except 
as  modified  by  this  section. 

(b)  References.  The  term  "property" 
as  used  in  this  subpart  shall  be 
construed  to  include  the  individual 
dwelling  unit  and  the  undivided  interest 
in  the  common  areas  and  facilities  as 
may  be  designated. 

(c)  Assignment  of  the  mortgage.  If  the 
mortgagee  assigns  the  mortgage  on  the 
individual  dwelling  unit  to  the 
Secretary,  the  mortgagee  shall  certify: 

(1)  To  any  changes  in  the  plan  of 
apartment  owner^p  including  the 
administration  of  the  property: 

(2)  That  as  of  the  date  the  assignment 
is  nied  for  record,  the  family  unit  is 
assessed  and  subject  to  assessment  for 
taxes  pertaining  only  to  that  unit:  and 

(3)  To  the  conditions  of  the  property 
as  of  the  date  the  assignment  is  filed  for 
record.  Section  234.275  of  this  chapter 
concerning  the  certification  of  condition 
is  incorporated  by  reference. 

(d)  Condition  of  the  muUifamily 
structure.  The  provisions  of  9  234.270  (a) 
and  (b)  of  this  chapter  concerning  the 
condition  of  the  multifamily  structiu^  in 
which  the  property  is  located  shall  be 
applicable  to  mortgages  Involved  under 
this  part  which  are  assigned  to  the 
Secretary. 

(Approved  by  the  Office  of  Manageiaent  and 
Budget  under  control  number  2528-0133) 

Terminatioa  of  Inswanoe  Contract 

{206.133    Twrainailon  of  inaurano* 
contract 

(a)  Payment  of  the  mortgage.  The 
contract  of  insurance  shall  be 
terminated  if  the  mortgage  is  paid  in  full 

(b)  Acquisition  of  title.  If  the 
mortgagee  or  a  party  other  than  the 
mortgagee  acquires  title  at  a  foreclosure 
sale,  or  the  mortgagee  acquires  title  by  a 
deed  in  lieu  of  foreclosure,  and  the 
mortgagee  notices  the  Secretary  that  a 
claim  for  the  payment  of  the  insuranQe^ 
benefits  %irill  not  be  presented,  the    ^^ 
contract  of  insurance  shall  be 
terminated. 

(c)  Mortgagee  fails  to  make  payments. 
If  the  mortgagee  fails  to  make  the 


pa>-ments  to  the  mortgagor  as  required 
under  the  mortgage,  and  does  not 
reimburse  the  Secretary  or  assign  the 
mortgage  to  the  Secretary  within  30 
days  from  the  demand  by  the  Secretary 
for  reimbursement  or  assignment,  the 
contract  of  insurance  shall 
automatically  terminate.  The  Secretary 
may  later  reinstate  the  contract  of 
insurance,  which  ^all  continue  in  force 
as  if  no  termination  had  occurred,  upon 
reimbursement  with  interest  as  provided 
in  §  206.121.  Upon  reinstatement  the 
mortgagee  shall  be  liable  for  all  MIP 
whi(^  would  have  been  due  if  no 
termination  had  occurred,  including  late 
charge  and  interest  as  provided  in 
§206.113. 

(d)  Notice  of  termination.  The 
mor^agee  shall  give  written  notice  to 
the  Secretary  within  15  days  of  the 
occurrence  of  an  event  under 
paragraphs  (a)  and  (b)  of  this  section. 
No  contract  of  insurance  shall  be 
terminated  under  paragraphs  (a)  or  (b) 
of  this  section  unless  such  notice  is 
given. 

(e)  Vohmtary  termination.  The 
mortgagor  and  the  mortgagee  may 
jointly  request  the  Secretary  to  approve 
tfie  voluntary  termination  of  the 
mortgage  insurance  contract.  Prior  to 
approval,  the  Secretary  shall  make 
certain  that  the  mortgagor  is  aware  of 
the  consequences  which  could  arise  out 
of  the  voluntary  termination  of  the 
contract  of  insurance.  The  provisions  of 
§  203.295  of  this  chapter  concerning 
voluntary  termination  shall  apply  when 
a  contract  of  insurance  under  this  part  is 
voluntarily  terminated. 

(f)  Effect  of  termination.  Upon 
termination  of  the  contract  of  insurance, 
the  obligation  to  pay  any  subsequent 
MIP  shall  cease  and  all  rights  of  the 
mortgagor  and  mortgagee  shall  be 
terminated  except  as  otherwise 
provided  in  this  part 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2528-0133) 

Subpart  0— Servicing  ResponeibiUties 

$206,201    MortgmeMTvteingganwvlhr. 
aanctiona. 

(a)  General.  This  subpart  identifies 
servicing  practices  that  the  Secretary 
considers  acceptable  mortgage  servicing 
practices  of  lending  institutions 
servicing  mortgages  insured  by  the 
Secretary.  Failure  to  comply  with  this 
subpart  shall  not  be  a  basis  for  denial  of 
the  insurance  benefits,  but  a  pattern  of 
refusal  or  bUure  to  comply  will  be  cause 
for  withdrawal  of  HUD  mortgagee 
approval. 

(b)  Importance  of  timely  payments. 
The  paramount  servicing  responsibility 


is  the  need  to  make  timely  payments  in 
full  as  required  by  the  mortgage.  Any 
failure  of  a  mortgagee  to  make  all 
payments  required  by  the  mortgage  in  a 
timely  manner  will  be  grounds  for 
administrative  sanctions  authorized  by 
regulations,  including  Part  24 
(Debarment,  Suspension  and  Limited 
Denial  of  Participation),  and  Part  25 
(Mortgagee  Review  Board). 

(c)  Responsibility  for  servicing.  TTie 
provisions  of  S  203.502  of  this  chapter 
pertaining  to  the  responsibility  for 
servicing  shall  apply  to  mortgages 
insured  under  this  part  except  that 
references  in  that  section  to  payments 
by  a  mortgagor  shall  mean  payments  to 
the  mortgagor. 

$206Jt03    Prowtdbig  InfonMrtion. 

(a)  Annual  statement  The  mortgagee 
shall  provide  to  the  mortgagor  an  annual 
statement  regarding  the  activity  of  the 
mortgage  for  each  calendar  year.  The 
statement  shall  summarize  the  total 
principal  amount  for  the  year  which  has 
been  paid  to  the  mortgagor  under  the 
mortgage,  the  MIP  paid  to  the  Secretary 
and  charged  to  the  mortgagor,  the  total 
amount  of  deferred  interest  added  to  the 
mortgage  balance,  the  total  mortgage 
balance  and  the  current  principal  limit. 
If  the  mortgagor  has  elected  to  have  the 
mortgagee  pay  property  charges 
pursuant  to  {  206.205,  the  mortgagee 
shall  include  an  accounting  of  all 
payments  for  property  charges  for  the 
year.  The  statement  shall  be  provided  to 
the  mortgagor  no  later  than  January  31 
for  each  preceding  year  until  the 
mortgage  is  paid  in  full  by  the 
mortgagor. 

(b)  Line  of  credit  and  payment  change 
statements.  The  mortgagee  shall  provide 
the  mortgagor  %vith  a  statement  of  the 
account  every  time  a  line  of  credit 
payment  is  made  under  the  line  of  credit 
payment  option  or  from  a  line  of  credit 
set  aside,  and  every  time  that  monthly 
payments  are  recalculated.  The 
Secretary  shall  specify  the  required 
information  to  be  included  in  the 
statement 

(c)  Servicing.  The  provisions  of 

9  203.50B  (a)  and  (b)  of  this  chapter 
pertaining  to  loan  information  to 
mortgagors  shall  also  be  applicable  to 
mortgages  insured  under  this  part  The 
mortgagee,  as  part  of  the  information 
required  under  9  203.S08(b)  of  this 
chapter,  shall  provide  the  mortgagor 
with  the  name  of  the  mortgagee's 
emi^ojree  who  has  been  specifically 
designated  to  respond  to  inquiries 
concerning  mort^ges  insured  under  this 
part.  Such  information  shall  be  provided 
annuaUy  and  whenever  the  servicer  or 
the  designated  employee  changes. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2528-0133) 

{206.205    Property ctiargea. 

(a)  General.  The  mortgagor  shall  pay 
all  property  charges  consisting  of  taxes, 
ground  rents,  flood  and  hazard 
insurance  premiums,  and  assessments  in 
a  timely  manner  and  shall  provide 
evidence  of  payment  to  the  mortgagee 
as  required  in  the  mortgage. 

(b)  Election.  A  mortgagor  may  elect  to 
require  the  mortgagee  to  pay  property 
charges  by  withholding  funds  from 
monthly  payments  due  to  the  mortgagor 
or  by  charging  such  funds  to  a  line  of 
credit.  The  mortgagor  may  make  or 
rescind  such  an  election  at  any  time.  If 
the  sum  of  the  mortgage  balance  and 
any  unused  set  asides  for  repairs  has 
reached  the  principal  limit  or  the 
mortgage  funds  are  otherwise 
insufficient  to  pay  the  property  charges, 
the  mortgagor  shall  pay  such  items  as 
provided  in  paragraph  (a)  of  this  section, 
even  though  the  mortgagor  elected 
payment  to  be  made  by  the  mortgagee. 

(c)  Mortgagor's  failure  to  make 
payments.  If  the  mortgagor  fails  to  pay 
the  property  charges  in  a  timely  manner, 
and  has  not  elected  to  have  the 
mortgagee  make  the  payments,  the 
mortgagee  may  make  the  payment  for 
the  mortgagor  and  charge  the 
mortgagor's  account  If  a  pattern  of 
missed  payments  occurs,  the  mortgagee 
may  establish  procedures  to  pay  the 
property  charges  from  the  mortgagor's 
funds  as  if  the  mortgagor  elected  to  have 
the  mortgagee  pay  the  property  charges 
under  this  section. 

(d)  Assignment  of  mortgage  to  the 
Secretary.  If  the  insured  first  mortgage 
is  assigned  to  the  Secretary  under 

§  206.107(c)(1)  or  9  206.121(b),  or  if 
payments  are  made  through  the  second 
mortgage  under  9  206.121(c),  the 
Secretary  is  not  required  to  assume  the 
mortgagee's  responsibilify  under 
paragraph  (b)  of  this  section,  despite  the 
election  by  the  mortgagor. 

(e)  Mortgagee's  responsibilities.  (1) 
Funds  withheld  from  payments  due  to 
the  mortgagor  for  property  charges 
under  paragraph  (b)  of  this  section  shall 
not  be  paid  into  an  escrow  account 
When  property  charges  are  actually 
paid,  the  mortgagee  may  add  the  amount 
paid  to  the  mortgage  balance. 

(2)  It  is  the  mortgagee's  responsibilify 
to  make  disbursements  for  property 
charges  before  bills  become  delinquent. 


Mortgagees  must  establish  controls  to 
ensure  that  the  information  needed  to 
pay  such  bills  is  obtained  on  a  timely 
basis.  Penalties  for  late  payments  for 
property  charges  must  not  be  charged  to 
the  mortgagor  unless  it  can  be  shown 
that  the  penalty  was  the  direct  result  of 
the  mortgagor's  error  or  omission.  Early 
payment  of  a  bill  to  take  advantage  of  a 
discount  should  be  made  whenever  it  is 
to  the  mortgagor's  benefit. 

(3)  Not  later  than  the  end  of  the 
second  loan  year  the  mortgagee  shall 
establish  a  system  for  the  periodic 
analysis  of  the  amounts  withheld  from 
monthly  payments.  The  analysis  shall  be 
performed  at  least  once  a  year 
thereafter.  The  amount  shall  be 
adjusted,  after  analysis,  to  provide 
sufficient  available  funds  to  make 
anticipated  disbursements  during  the 
ensuing  year.  The  mortgagor  shall  be 
given  at  least  ten  days  notice  of 
adjustment  in  the  amount  of  withholding 
and  an  adequate  explanation  of  the 
reasons  for  any  change.  When  the 
amount  withheld  is  analyzed  in 
accordance  with  this  paragraph,  any 
surplus  shall  be  paid  to  the  mortgagor 
and  added  to  the  mortgage  balance.  Any 
shortage  shall  be  corrected  through 
increasing  the  monthly  withholding  as 
provided  in  paragraph  (e)(4)  of  this 
section.  If  amounts  withheld  are 
insufficient  to  pay  a  property  charge 
before  it  is  delinquent  and  the 
mortgagor  could  request  a  payment 
equal  to  the  shortage  under  §  206.26(c), 
then  the  mortgagee  shall  pay  the  full 
properfy  charge  and  treat  payment  of 
the  shortage  as  a  payment  requested  by 
the  mortgagor  under  9  206.26(c). 

(4)  The  mortgagee's  estimate  of 
withholding  amount  shall  be  based  on 
the  best  information  available  as  to 
probable  payments  which  will  be 
required  to  be  made  for  property 
charges  in  the  coming  year.  If  actual 
disbursements  during  the  preceding  year 
are  used  as  the  basis,  the  resulting 
estimate  may  deviate  from  those 
disbursements  by  as  much  as  ten 
percent.  The  mortgagee  may  not  require 
withholding  in  excess  of  the  current 
estimated  total  annual  requirement 
unless  expressly  requested  by  the 
mortgagor.  Each  monthly  withholding 
for  property  charges  shall  equal  one- 
twelfth  of  the  annual  amounts  as 
reasonably  estimated  by  the  mortgagee. 

(f)  Set  aside  for  first  year  property 
charges.  If  the  mortgagor  elects  to 


require  the  mortgagee  to  pay  property 
charges  and  to  receive  payments  under 
the  term  or  tenure  payment  option,  then 
the  mortgagee  shall  set  aside  at  closing 
a  portion  of  the  principal  hmit  that  will 
be  sufficient  to  pay  such  items  for  the 
period  beginning  in  the  last  date  on 
which  each  such  charge  would  have 
been  paid  under  the  normal  lending 
practices  of  the  mortgagee  and  local 
custom  (if  each  such  date  constitutes 
prudent  lending  practice),  and  ending  in 
the  due  date  of  the  first  monthly 
payment  to  the  mortgagor. 


S  206.207    Allowable 
after  endorsement 


charges  and  fees 


(a)  Reasonable  and  customary 
charges.  The  mortgagee  may  collect 
reasonable  and  customary  charges  and 
fees  from  the  mortgagor  after  insurance 
endorsement  by  adding  them  to  the 
mortgage  balance,  but  only  for  Items 
listed  in  §  203.552(a)  (6),  (9),  (11)  and  (13) 
of  this  chapter;  items  authorized  by  the 
Secretary  under  9  203.552(a)(12)  of  this 
chapter  or  as  provided  at  9  206.26(d);  or 
charges  and  fees  related  to  additional 
documents  described  in  9  206.27(b)(10). 

(b)  Servicing  charges.  The  mortgagee 
may  collect  a  fixed  monthly  charge  for 
servicing  activities  of  the  mortgagee  or 
servicer  if  (1)  the  charge  is  authorized  by 
the  Secretary,  (2)  the  charge  is  disclosed 
as  required  by  9  206.43  to  the  mortgagor 
in  a  manner  acceptable  to  the  Secretary 
at  the  time  the  mortgagee  provides  the 
mortgagor  with  a  loan  application,  (3) 
amounts  to  pay  the  charge  are  set  aside 
as  a  portion  of  the  principal  limit  and 
(4)  the  charge  is  payable  only  from  the 
#et  aside. 

9206.209    PrcfMyment 

(a)  No  charge  or  penalty.  The 
mortgagor  may  prepay  a  mortgage  in  full 
or  in  part  without  charge  or  penalty. 

(b)  Tenure  or  term  option.  When 
payments  are  being  made  under  the 
term  or  tenure  option,  a  mortgage  may 
be  prepaid  at  any  time  and  the 
provisions  of  9  203.558  (a),  (c).  and  (e)  of 
this  chapter  shall  be  followed  in 
handling  a  prepayment  of  such  a 
mortgage  insured  under  this  part,  except 
that  the  term  "installment  due  date" 
shall  mean  the  date  of  payments  to  the 
mortgagor  instead  of  payments  by  the 
mortgagor. 

(c)  Line  of  credit  option.  When 
payments  are  being  made  under  the  line 
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of  credit  option,  a  mortgage  may  be 
prepaid  after  giving  two  weeks  notice  to 
tlie  mortgagee.  If  tlie  mortgagee  accepts 
the  prepayment  wittiout  two  weeks 
notice,  interest  may  be  charged  on  the 
prepaid  amount  for  a  two  week  period 
after  the  date  of  notice.  Otherwise,  no 
interest  shall  be  charged  on  the  prepaid 
amount  after  the  date  of  prepayment. 

§20SJ11    Awntiel  dterminaMon  of 


At  least  once  during  each  calendar 
year,  the  mortgagee  shall  determine 
whether  or  not  the  property  is  the 
principal  residence  of  at  least  one 
mortgagor.  The  mortgagee  shall  require 
each  mortgagor  to  make  an  annual 
certification  of  his  or  her  principal 
residence,  and  the  mortgagee  may  rely 
on  the  certification  unless  it  has 
information  indicating  that  the 
certification  may  be  false. 

Dated:  June  2, 1989. 
lack  Kemp. 
Secretary. 
(FR  Doc.  8B-13630  Filed  6-8-B9:  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Oodtet  No.  N-a»-2000:  Ff«-26S91 

Section  •  Housing  Assistance 
Payments  Program    Moderate 
RehabMtatlon 

AOINCV:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  funding  availability 

and  invitation  for  applications  for 

Section  8  moderate  rehabilitation 

assistance. 


r.  This  Notice  of  Funding 
Availability  (NOFA)  announces  the 
availability  of  fiscal  year  1989  funding 
authority  for  HUD's  Section  8  Moderate 
Rehabilitation  Program  authorized  by 
section  8(e)(2)  of  the  United  States 
Housing  Act  of  1937.  Funding  for  the 
Program  is  provided  in  the  Department 
of  Housing  and  Urban  Development — 
Independent  Agencies  Appropriations 
Act  for  Fiscal  Year  1989.  The  funding 
authority  is  being  made  available, 
pursuant  to  24  CFR  Part  882  (Subparts  D 
and  E),  subject  to  the  more  specific 
requirements  set  out  in  this  NOFA. 
DATK  Application  due  date:  July  10, 
1989. 

PON  RmTHm  iNPONMA-noN  contact: 
Lawrence  Goldberger,  Director,  Office 
of  Elderly  and  Assisted  Housing,  Room 
6130,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.). 

au^ptnwNTAHV  inponmation: 

Bacliground 

In  response  to  an  audit  by  the  HUD 
Office  of  Inspector  General  concerning. 


among  other  things,  the  selection 
methods  used  by  PHAs  in  distributing 
assistance  and  the  HUD  allocation 
methods  for  the  Section  8  Moderate 
Rehabilitation  Program  during  the 
funding  rounds  for  FY  1988  and  1989,  the 
Department  is  carrying  out  a  variety  of 
activities  designed  to  quickly  implement 
substantially  all  of  the  recommendations 
made  in  the  Report.  As  a  part  of  this 
effort,  on  April  26, 1989,  Secretary  Kemp 
announced  that:  "All  FY  1989  funding 
selections  for  the  regular  moderate 
rehabilitation  program  for  which  the 
HUD  Field  Offices  and  the  PHA  have 
not  yet  executed  an  Annual 
Contributions  Contract  will  be 
cancelled."  Further,  he  instructed  that 
there  be  a  new  competitive  selection 
round  utilizing  the  available  funds  from 
the  original  FY  1989  funding.  This  Notice 
of  Funding  Availability  (NOFA) 
implements  the  secretarial  directive  to 
carry  out  a  new  competitive  selection 
round. 

While  this  round  is  to  be  carried  out 
in  conformity  with  the  requirements  set 
forth  in  24  CFR  Part  882  (Subparts  D  and 
E) — Special  Procedures  for  Moderate 
Rehabilitation — it  is  also  to  be  subject  to 
the  additional  specific  requirements  set 
forth  in  this  NOFA. 

With  respect  to  future  funding  rounds, 
the  Department  is  in  the  process  of 
•  developing  revisions  to  the  current 
regulations  to  assure  more  completely 
that  the  selection  process  is  fair  and 
impartial  and  that  program  integrity  is 
maintained.  These  revisions  will  be 
presented  to  the  public  in  the  form  of  a 
proposed  rule. 

Fund  availability 

Accordingly,  this  NOFA  announces 
the  availability  of  remaining  fiscal  year 
1989  budget  authority  for  the  section  8 
moderate  rehabilitation  program 
appropriated  by  the  Department  of 
Housing  and  Urban  Development- 
Indei}endent  Agencies  Appropriations 


Act  (Pub.  L  100-404,  approved  August 
19, 1988)  (Fiscal  Year  1989 
Appropriations  Act).  If  additional  funds 
become  available  in  FY  1989  for 
selection  of  PHA  applications  they  will 
be  allocated  in  accordance  with  this 
NOFA. 

The  Department  will  allocate  the 
funds  made  available  under  the  1989 
Appropriations  Act  to  the  Regional 
Offices  using  "fair  share"  procedures  in 
accordance  with  24  CFR  Part  791.  In 
conformance  with  Part  791  and  section 
213(d)  of  the  Housing  and  Community 
Development  Act  of  1974,  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  is  assigning  75  percent  of 
the  funds  for  use  in  metropolitan  areas. 
Funds  are  to  be  fair-shared  to  Regional 
Offices  (with  adjustments  to  the 
allocation  to  account  for  units  already 
under  an  Annual  Contributions  Contract 
in  each  Region).  The  limited  number  of 
units  available  makes  it  impracticable  to 
fair-share  to  Field  Offices  as  would 
otherwise  be  required  under  24  CFR 
882.501(a)  and  24  CFR  791.403(d).  No 
Moderate  Rehabilitation  funds  will  be 
retained  for  Headquarters  discretionary 
use. 

The  table  below  shows  the  dollars  of 
Annual  Contributions  Contract  and 
budget  authority  to  be  allocated  to  each 
Region  for  use  in  metropolitan  areas  and 
nonmetropolitan  areas  and  the 
estimated  number  of  units  this  authority 
will  support.  Whether  an  area  is 
"metropolitan"  or  "nonmetropolitan" 
will  be  determined  in  accordance  with 
the  redefinitions  of  metropolitan 
statistical  areas  announced  by  the 
Office  of  Management  and  Budget, 
effective  June  30, 1983  (see  OMB  Public 
Affairs  Issuance  83-20,  June  27, 1983, 
and  subsequent  changes  made  June  27, 
1984,  June  27, 1985  and  October  18, 
1986). 


FiscAt  Year  1989  Section  8  MooeRAxe  Rehabiutation  (Requij^r)  Fair  Share  Estimates.  Less  Amounts  Under  ACC  to 

Date 

[Anuni(>tions  (100%  c*  Funds  to  tw  Faif-8hare<J— 75%  Metro.  25%  Nonmetro)! 
[Unit«:  2,946;  Coolract  Auth  $21,592,398;  Budget  Auth  $323385,970;  Ad|  Factor  1.0010001 


Rejloo 


New  forti .«, 

Rtilla    *     *     .  • 

riwaoaipna, 

Atiania 

CNcago ...... 

Foft  Will  Hi.* 
KanMsCtty 
Denver 


Tom 
Metro 
ADJ 


0.077 
0.232 
0.092 
0.086 
0.149 
0.066 
0.022 
0.016 


Total 
noo 

MMro 
ADJ 


0.069 
0.063 
0.069 
0.234 
0.161 
0.119 
0.060 
0.066 


Metro  CA 


$1,093,326 

3.757,077 

137,703 

1,554,663 

1,777.466 

490.680 

0 

0 


(Metro  BA 


$16,399,890 

56.356. 155 

2.06S.S45 

23.319.795 

20,66 1 ,990 

7,363.200 

0 

0 


Nonmetro 
CA 


$0 
286,099 
480.431 
1.263.155 
869.094 
642,374 
176,483 
119.889 


Nonmetro 
BA 


$0 
4,291,485 
7,206,466 
18.947,325 
13.036,410 
9,635,610 
2,647.245 
1,796.336 


ToM 
regional  CA 


$1,093,326 

4,043,176 

618.134 

2417306 

2.646,560 

1.133,264 

176.483 

119J88 


Total 
regional  BA 


$16,399,890 

60.647.640 

9,272,010 

42,267.120 

39,698.400 

16,998,810 

Z647.245 

1.798,335 


Estimated  units 


Metro 


141 

504 

20 

230 

273 

72 

0 

0 


0 
38 
68 
186 
133 
93 
28 
20 


Total 

estimated 

regional 


141 

542 

88 

416 

406 

165 

26 

20 
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Fiscal  Year  1989  Section  8  Moderate  Rehabilitation  (Regular)  Fair  Share  Estimates.  Ijess  Amounts  Under  ACC  to 

Date— Continued 

[Assumptions  (100%  of  Funds  to  be  Fair-shared— 75%  Metro,  25%  Nonmetro)] 
[Units:  2.946;  Contraot  Autti  $21,562,396;  Budget  Autti  $323385370;  Ad)  Factor  1  001600] 


Total 
Metro 
An.1 
need 

Total 
non 

Metro 
ADJ 

need 

Metro  CA 

Metro  8A 

■  -   7 

Nonmetro 
BA 

I  ■    - 

Total 
regional  CA 

Total 
regional  BA 

Eslimeled  units 

Total 

neyian 

CA 

Metro 

Nonmstro 

estimated 

regiortal 

units 

Son  Francisco.. » 

Seatna 

0225 
0.025 

0.072 
0.068 

3,643,717 
404,857 

543SS,7S5 
6,0723S5 

.•Wfl.eea 

367,071 

5.829.945 
5.506,065 

4,032.380 
771,928 

60.485.700 
11,578,920 

371 
62 

40 
57 

411 
119 

■'■nUb 

1300 

1.000 

12359.679 

192.895,185 

4,593,259 

68,896,885 

17,452,938 

261,794370 

1.673 

6(«3 

2  336 

The  foregoing  distribution  plan  is  a 
guide  for  prospective  applicants.  It 
esitmates  the  budget  and  contract 
authority  expected  to  be  available  and 
the  maximum  number  of  units  expected 
to  be  assisted  in  each  HUD  Regional 
Office  jurisdiction.  Only  PHAs  serving 
the  jurisdictions  listed  in  this  NOFA  are 
invited  to  apply  for  assistance.  This 
Notice  serves  as  an  invitation  for 
eligible  PHAs  to  apply  for  the  available 
unit*.  Applications  shall  be  postmarked 
or  otherwise  delivered  to  the 
appropriate  HUD  Field  Office  not  later 
than  July  10, 1989. 

A  Re^on-wide  evaluation  of  the 
applications  submitted  will  then  be 
made.  Field  Offices  will  participate  in 
rating  the  applications  but  selections 
will  be  nade  on  the  basis  of  a  Regiooal 
rank  order. 

The  jurisdictions  listed  below  are 
places  having  the  greatest  need,  as 
measured  by  the  formula  used  to 
allocate  rental  rehabilitation  grant  funds 
under  section  17(b)  of  the  United  States 
Housing  Act  of  1937.  The  formula 
variables  are:  rental  imits  where  the 
household  head  is  at  or  below  the 
poverty  level;  rental  units  built  before 
1940  where  the  household  head  is  at  or 
below  the  poverty  level;  rental  units 
with  at  least  one  of  the  following  four 
problems:  overcrowding,  incomplete 
kitchen  facilities,  incomplete  plumbing, 
or  high  rent  costs  (all  fotir  terms  are 
defined  at  24  CFR  511.30(c)(3)).  PHAs 
with  cancelled  FY  1989  applications 
serving  these  jurisdictioos  are  eligiUe  to 
reapply. 


State 

Melm 

Non  Metro 

Region  1 

^ 

Hartlord _... 

New  Haven 

Portland 

l«>ne. 
None. 

ConnMecM 

Maine „.- 

SMte 

Metro 

Non  Metro 

Massactiusetts  . 

Boston 

Cambndge 

None.  . 

Chelsea 

Rhode  Island 

Lawrence.. .._ 

Central  Fans 

None. 

RegkmH 


New  Yofl( . 

Abany  „_     _.. 

AutNjm. 

Bingtiamton _.. 

Corrwig. 

Buffalo 

Cortland. 

Cohoes 

GloversviHe 

EhnirB. _.. 

Homen 

Fulton 

Ithaca 

Glen  Falls   

Jamestown 

Long  Beach 

Kir^gston 

Middletown 

Ogdensburg 

Mount  Vemon._.. 

Oneonta 

NewYorti 

Plattstjtirgh 

Newtxjrgh 

Watertown. 

thagara  Falls..-.. 

Oswego 

f»BeteKi« — 

Poughkeepsie — 

Roctwstei 

Schenectady. 

Sweden  Town — 

Syracuse 

Troy 

l^tica _ _. 

New  Jersey 

ksbuti  Park 

Atlantic  City 

Bridgeton — 

Camden 

City  of  Orange 

TOW(l^4p. 

East  Orange 

ES/aheth J 

llacKonsack 

Harrison 

Hotwken 

Irvinglnn 

Jersey  City 

Long  Brarwh 

New  Dfunswvck... 

Passaic ,... 

PMafsovi —.M 

None. 

Perth  Amboy ....... 

Red  BaHk 

Trsnion 

Union  Citv 

Weekhawken 

To«»nship 

West  New  York.. 

Stale 

Metro 

Non  Metro 

Puerto  Rtoo 

Mayaguez 

Muraapw 
San  Juan 

MunnpM. 

Mancao 
Mureapio 

REGKINlfl 

Mafyiand. 

None 

Caml>ridge 

Sahsbury 

f^awsytvania .. 

State  CoSego- 

Butler. 

York... 

Indana. 

MeadviSe. 

Newcastle 

Oil  City 

Pottsvilte. 

Shamokin. 

Surteiry 

Virgin* 

None _.. 

BlacfcstMjrg 

OiWon  Forge 

Empona 

Franklin 

Fredericksburg 

From  Royal 

Norttihampton 

Cty 
Southhampton 

Cty 
Winchester 

West  WgmiB..  _.. 

None -.. 

Clwkshurg 
Clay  County 

Gilmer  County 

Martinshurg 

Morgantown 

Delaware 

None._ 

None. 

Region  IV 


Alabarria - 


Fk>nda. 


Bene  Glade 

Daytona  Beach 

De  Larxl 

Fort  Pierce 

Mianv .~. 

Miami  Beach.... 

Opa-Locka 

West  Patm 
Beach. 


Aubura 
BuSock  County 
Greene  County 
Perry  Cour>ty 
Selma 
Troy. 

Key  West. 
Paiatka 


24848 


Fcdarnil  Reglstor  /  Vol.  M.  No.  110  /  Friday.  Juno  9.  1989  /  Notices 


State 


Georgia.. 


Amana 

Atlanta 

Auguata... 
Covlnglon 
Qrtffin » 


County 

Kentucky. 


Mississippi.. 


North  Carolina. 


South  Carolina. 


Oufham.. 


Non  Metro 


Covington 


Anderson.. 
CharlMlon. 

Greenville. 


Americua. 
Brooks  County. 
Brunawick. 
Burke  County. 
Carroltton. 
Clay  County. 
Cordeie. 
Oooiy  County. 
Early  County. 
FttzgeraW. 


County. 
JanUna  County. 
Johnston 

County 
La  Grange. 
Moultrie. 
Outman 

County 
Randolph 

County. 
Rome. 
Screven. 
Statesboro. 
Stewart  County. 
Taliaferro. 
Terrell  County. 
VaWosta 
Waycross. 
Bowling  Green. 
FuHon  County. 
Omtoy  County. 
Paducah. 
Richmond. 
Robertson 

County. 
Wolfe  County 
Bolivar  County. 
Ciarkadale 

County. 
Coafioma 

County. 
Greenwood. 
Grenada. 
HaUaaburg. 
Humphreys 

County. 
Leflore  County. 
Natchez. 
Quitman 

County. 
Sharkey 

County. 
Starkeyville. 
Tallahatchie 

Cty. 
Tunica  County. 
Vicksburg. 
Yazoo  City. 
Yazoo  County. 
Boone. 

Green  County. 
Greenville. 
Halilax  County. 
Henderson. 
Kinston. 
New  Bern. 
Shelby. 
Wilson. 
OMIion  County 
Sumter. 


State 


Motoo 


Non  M6(ro 


ReoionV 


Tenneaaae 

None 

Lake  County. 

IWnols „...„ 

Champaign 

Alexander 

Chicago _ 

County. 

East  St  Louis 

Carbondale. 
ChshMton. 
Danvita. 
DeKM). 

Hamaburg. 
Jackson 
County. 
Mount  Vernon. 
Pulaski  County. 
Ouincy. 

Indiana „.. 

Bloomington 

Connenfllle. 

WestLafayetie... 

Frankfort. 

Marion. 

NewCasUe. 

RKhmorxl. 

Vincennes. 

Michigan 

Benton  Harbor 

Big  Rapids. 
Escanaba. 

Detroit „ 

HAfn^Anick. 

Houghton 

Highland  Park 

County. 

Kalamazoo 

Marquette. 

Muskegon 

Mount 

River  Rouge 

Pleasant. 

Ypsilanti _ 

Owosao 
SauMSte. 

Mane. 

Minneapolis 

Alberta  Lea 

Bemidji. 

Brainerd. 

Mankato. 

Winona. 

Ohio 

Bowling  Green... 
Cincinnati 

Adams  County. 
AstnatHiia 

QeveiarH) 

Athera. 

Dayton 

Bellefontaine. 

East  Cleveland  .. 

Cambridge. 

Kent. — „.. 

Chillicothe. 

Oxford.- 

Coshocton. 

Springfield 

East  Liveroool. 

Marion. 

Mount  Vernon. 

Portsmouth. 

Salem. 

Sarxlusky. 

Sidney. 

Waahington. 

Wilmington. 

Wooster. 

ZanesvUle. 

Wisconsin 

Madison 

Stevens  PomL 

Whitewater. 

Ohio 

Bowling  Green.... 
Cincinnati 

None 

Cleveland 

Dayton 

East  Cleveland... 

Kent „ 

OxfOftl ™ 

Springfield 

Wisconsin 

Madison 

Stale 


Metro 


Non  Metro 


FayettevHte.. 


El  Dorado. 
Forrest  City. 
HotSpnngs. 
Lee  County. 


Louisiana.. 


f4ew  Mexico 
Oklahoma.... 

Texas 


County. 
Monroe  County. 
PtWIips  County. 
St  Frarx»s 

County. 

Woodruff 
County. 

Alexandria- Abbeville. 

Monroe - Bogahjsa. 

NewOrlearta Crowley. 

ECwroH 
Parish. 

Eunice. 

Hammond. 

Natchitoc(>es. 

Opekxisas. 

Rustoa 

TaNuiah. 

Tensas  Parish. 
None Las  Vegas. 

Mora  County. 
None Ada. 

Durant 

Okmulgee. 

Stillwater. 
College  Station...  Huntsville. 

Denton Kerwdy  County. 

Galveston King  County. 

San  Marcos Nacogdoches. 

Paris. 

Presidio 
County. 


Region  VII 


Kansas. 


Missouri.. 


ReqkmVI 


Aikaneaa. 


Crittenden 
County. 


Chicol  County. 
Desha  County. 


None.. 


None.. 


Coffeyvine. 
Junction  City. 
Manhattan. 
Pittsburg. 
Dunklin  County. 
Kermett 
KirksvHIe. 
New  Madrid 

County. 
Pemiscot 

County. 
Poplar  Bluff. 
RoNa. 


Regkm  Vtll 


Colorado 

Montana 

South  Dakota 

Utah 

Wyoming 

Arizona 


ftone 

None 

None 

None 

None 

Region  IX 

None! 


Gunnison 
County. 

San  Miguel 
County. 

Bozeman. 

Kakspell. 

Missoula. 

Vermillion. 

Logan. 

Laramie. 


Douglas. 
Flagstaff. 

Negates. 
Prescott. 
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State 


CalKomia . 


Hawaii.... 
Nevada.. 


Metro 


Alhambra 

Ben 

BeM  Gvdens....- 

Berkeley 

Beverly  HiUs 

Chico 

Cudahy..„ ™ 

Davis 

East  Pato  Alto.... 

El  Monte 

Glendale „.. 

Hawthorne 

Hermosa 

Beach. 
Huntington  Park 
Imperial  Beach .. 

Inglewood 

Laguna  Beach ... 

Lawndale „.. 

Long  Beach 

Los  Angles 

Maywood „ 

Merced -. 

Monrovia 

Natk)nalCity. 

Oakland 

Pacific  Grove 

Pasadena 

Sacramento 

San  Francisco ... 

San  Pablo 

Santa  Barbara ... 

Santa  Cruz 

Santa  Mortica  .... 
South  Lake 

Tatwe. 

Stockton 

West 

Hollywood. 

Yuba  City 

None ™.. 

Reno _.. 


Non  Metro 


Areata. 
Brawley. 
Eureka. 
Hanford. 
MorwCouty. 
San  Luis 
Obispo. 
Ukiah. 


Hawaii  County. 
Maui  County. 
Eureka  County. 


RegkmX 

Alaska 

None 

Nome  Census 

Area. 

Idaho „.. 

None 

Lewiston. 

Moscow. 

RextMrg. 

Oregon 

Ashland 

Att>any. 
Bend. 

Eugane ... 

Portland 

City  of  the 

Dalles. 
Coos  Bay 

Conrallis. 

Grants  Pass. 

Klamath  Falls. 

La  Grande. 

Pendelton. 

Washington 

Bellingham 

Aberdeen. 

Spokane 

Centralia. 

Ellensburg 

Kelsa 

Longview. 

Mount  Vernon. 

Pullman. 

Walla  Walla. 

Wenatchee. 

The  total  number  of  units  funded  in 
any  jurisdiction  will  not  exceed  the 
lower  of  100  units  or  the  Regional 
metropolitan  or  nonmetropolitan  fair 
share,  as  appropriate.  Therefore,  PHAs 
must  limit  their  applications  to  this 
number. 


A  PHA  is  encouraged  to  apply  for  a 
niunber  of  units  smaller  than  this 
maximimi  if  its  administrative  capacity, 
rehabilitation  expertise,  and  previous 
performance  record  in  the  moderate 
rehabilitation  program  is  such  that  the 
PHA  will  be  imable  to  demonstrate 
clearly  that  it  can  administer  a  larger 
size  program  effectively.  Applying  for  a 
smaller  number  of  units  may  improve 
these  PHAs'  ranking  under  the  selection 
criteria  set  forth  in  24  CFR  882.501(b). 

The  criteria  HUD  uses  in  ranking 
applications  under  {  882.501  are:  (1)  the 
demonstrated  capacity  of  the  PHA  or  its 
contractor(8)  to  provide  the 
rehabilitation  technical  assistance  to 
Owners  required  under  the  program;  (2) 
the  availability  of  Hnancing  resources, 
both  assisted  and  unassisted,  as 
demonstrated  through  statements  from 
Bnancing  agencies  (for  example,  local 
Community  Development  or  State 
agency  rehabilitation  loan  programs);  (3) 
the  PHA's  experience  with  the  section  8 
Existing  Housing  Program  (certificates 
and  vouchers)  or  the  PHA's  overall 
administrative  capability;  (4)  the 
potential  of  achieving,  as  expeditiously 
as  possible,  the  rehabilitation  and 
leasing  of  housing  units  under  the 
Moderate  Rehabilitation  regulations; 
and  (5)  the  overall  feasibility  of  the 
proposed  program. 

Each  Field  Office  will  document  its 
conclusions  on  how  well  the  PHA  rates 
on  the  five  regulatory  criteria.  Regional 
Offices  will  assign  scores  to  each 
apphcation  by  convening  a  single  rating 
panel  or  by  choosing  to  have  each  Field 
Onice  convene  a  rating  panel,  with 
results  from  the  Field  Office  ratings 
transmitted  to  the  Regional  Office  for 
ranking. 

The  scoring  system  will  be  as  follows: 


Criterion 

Maxi- 
mum 
point 
vahie 

Weight 
factor 

Maxi- 
mum 
score 

(1)  Rehabilitation 
Expertise 

6 

1 

S 

1 
1 

42 

(2)  Financing 

7 

(3)  Administrative 
Capacity 

(4)  Rehabilitation  and 
Leasina  Rate 

35 

7 

(5)  Overall  Feasibility 

7 

Pertect  Score 

98 

It  should  be  noted  that  great  weight  is 
placed  on  the  criteria  "Rehabili lotion 
Expertise"  and  "Administrative 
Capacity".  It  is  the  experience  of  the 
Department  that  "Rehabilitation 
Expertise"  and  "Administrative 
Capacity"  are  the  most  important 


factors  in  the  successful  implementation 
of  the  moderate  rehabilitation  program. 

In  assessing  "Administrative 
Capacity"  and  "Rehabilitation 
Expertise".  Field  Office  reviews  and 
available  audits  shall  be  considered. 

A  rating  of  "Excellent",  "Adequate"  or 
"Poor"  will  be  assigned  each  criterion. 
Based  on  the  comments  on  the  review 
checklist  and  the  contents  of  the 
application,  the  rating  panel  will  assign 
numerical  scores  as  follow:  Excellent  (6 
or  7  points).  Adequate  (2.  3,  or  4  points). 
Poor  (0  points). 

An  "excellent"  rating  on  the  criterion 
of  "Overall  Feasibility"  will  only  be 
assigned  to  PHAs  rating  excellent  on  all 
four  preceding  criteria. 

Applications  will  be  reviewed,  rated 
and  ranked  based  on  the  number  of 
units  requested.  (This  means,  as  stated 
above,  PHAs  will  find  it  to  their 
advantage  to  apply  only  for  that  number 
of  units  for  which  they  can  cleariy 
demonstrate  they  have  the 
administrative  capacity  and 
rehabilitation  expertise  as  shown  by 
their  past  track  record  to  manage 
effectively.)  However,  when  fund 
balances  are  not  sufficient  to  fund  the 
next  ranked  application,  the  units  of  the 
next  rank-ordered  application  may  be 
reduced.  When  Field  Offices  ratings  are 
being  transmitted  to  the  Regional  Office 
for  selection,  the  Regional  Office  may 
change  the  Field  Office's  recommended 
scores  only  when  a  technical  error  has 
been  made  by  the  Field  Office  or  when  a 
Field  Office  has  been  inconsistent  in 
making  its  ratings,  when  compared  to 
other  Field  Offices  within  the  Region. 
Each  type  of  change  must  be  indicated 
and  documented  in  the  comments 
section  of  the  rating  form.  For  technical 
changes,  the  Regional  Office  should  cite 
consultation  with  the  Field  Office,  if 
appropriate,  and  reference  the  specific 
portion  of  the  Field  Office  analysis  in 
question.  For  consistency  changes,  the 
Regional  Office  should  document  the 
standards  of  consistency  the  Office  is 
applying  to  the  rating  categories  and  the 
reason(8)  why  the  Field  Office  was  not 
consistent.  Where  necessary, 
appropriate  documentation  should  be 
attached. 

The  Regional  Office  shall  transmit  the 
checklists  and  ratings  of  the 
applications  it  has  selected  for  funding 
to  Headquarters. 

Headquarters  staff  will  review  the 
checklists  and  rating  sheets  to  make 
sure  that  ratings  are  consistent  with  the 
review  comments.  Discrepancies  will  be 
discussed  with  the  appropriate  office. 

Where  no  fundable  application  can  be 
satisfied  by  any  remaining  budget 
authority  in  a  Region,  the  Assistant 
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Secretary  for  Mousing  will  reallocate  the 
budget  authority  to  another  Region 
where  it  can  be  used  (to  fund  the  next 
highest  scoring  apphcation)  pursuant  to 
24  CFR  791.407(a)(4)). 

Each  PI^IA  notiHed  of  selection  is 
required  to  publish  a  public  Notice 
pursuant  to  S  882.503.  PMAs  should  lake 
special  note  of  the  fact  that  the  report  by 
the  HUD  Office  of  Inspector  General 
criticized  not  only  fund  allocation 
methods  for  the  Section  8  Moderate 
Rehabilitation  Program  but  also  serious 
deficiencies  in  the  selection  methuds  (or 
lack  thereof)  used  by  PHAs  to  distribute 
assistance.  PHAs  are  hereby  notified 
that  the  requirements  of  24  CFR  882.503 
and  882.504  must  be  strictly  adhered  to. 

Promptly  after  receiving  the  executed 
ACC  the  PHA  must  make  known  to  the 
public  through  publication  in  a 
newspaper  of  general  circulation  as  well 
as  through  minority  media  and  other 
suitable  means,  the  availability  and 
nature  of  the  Program.  The  Notice  must 
Inform  Owners  where  they  may  apply 
for  the  Program  and  must  be  made  in 
accordance  with  the  HUD  guidelines  for 
fair  housing. 

"Pipeline"  proposals  (proposals 
submitted  in  response  to  a  previous 
Notice  or  other  procedure  to  obtain 
proposals)  may  not  be  considered.  A 
new  public  Notice  must  be  published  by 
the  PHA. 


The  PHA  must  also  develop  a 
proposal  format  for  Owners  wishing  to 
apply  for  participation  in  the  Program. 

in  addition,  an  initial  inspection  and 
preliminary  feasibility  analysis  is 
required  after  w!iich  the  PIIA  should 
select  among  Owner  proposals  those 
proposals  which  it  will  approve.  The 
PHA  must  establish  a  method  of 
selecting  among  Owner  proposals  and 
must  make  this  method  known  to  any 
Owner  submitting  or  planning  to  submit 
a  proposal  Proposals  must  be  approved 
in  accordance  with  criteria  established 
by  the  PHA  and  approved  by  HUD. 

PHAs  with  a  previously  approved 
administrative  plan  containing  its 
method  of  selecting  proposals  and  plans 
for  Owner  outreach  must  resubmit  the 
material  for  review  and  reapproval. 

Findings  and  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  %vfaich  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969, 42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
the  hours  9:00  a.m.  to  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street  S.W.. 
Washington.  DC  20410. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  contained  in  these  Section 
8  Moderate  Rehabilitation  application 
requirements  have  been  assigned  OMH 
control  number  2502-0318. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606— The  Family,  has 
determined  that  this  notice  will  not  have 
a  significant  impact  on  family  formation, 
n}aintenance  or  well-being. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611 — Federalism, 
has  determined  that  the  notice  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  dons 
not  have  Federalism  impacts. 

(The  Catalog  of  Federal  Domestic  Assistance 
Program  number  and  title  is  14.156,  Lower 
Income  Housing  Assistance  Program) 

Authority:  Sec.  8(e),  United  States  Flousing 
Act  of  1937  (42  U.S.C  \437f[e]]:  sec.  7(dl, 
Department  of  (lousing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Date:  June  1. 1989. 
(ames  E.  Schoenl>erger. 
Deputy  General  Assistant  Secretary  fur 
Housing-Federal  Housing  Commissioner. 
(FR  Doc.  89-13677  Filed  8-6-89;  8:45  am) 
BtLUNQ  COK  4310-27-M 
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DEPARTMENT  OF  THE  INTERIOR 
National  Parte  Service 
36  CFR  Part  13 

Units  of  the  National  Park  System  in 
Alaska 

agency:  National  Park  Sen'ice,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Sen  ice 
(NFS)  is  proposing  a  Federal  regulation 
that  will  prohibit  the  hunting  of  wolves 
in  national  preserves  (NFS  preserves)  in 
Alaska  on  the  same  day  in  which  a 
hunter  is  airborne.  Hunting  will  continue 
to  be  allowed  in  the  NPS  prpserves 
pursuant  to  applicable,  non-conflicting 
State  of  Alaska  (Stdte)  and  Federal  laws 
and  regulations,  as  specifically  directed 
by  the  Alaska  National  Interest  Lmds 
Conservation  Act  (ANILCA)  of  1980. 
Where  conflict  or  contradiction  occurs 
between  Federal  regulation  and  State 
luw  or  regulation.  Federal  regulation 
will  take  precedence  over  the  Stale  law 
or  regulation.  Access  to  the  NPS 
preserves  by  aircraft  for  sport  hunting 
and  other  purposes  is  also  allowed. 
While  the  State  has  a  similar  regulation 
in  place  for  most  big  game  species, 
commonly  referred  to  as  the  same-day- 
airbome  regulation,  some  big  game 
wildlife  species  and  some  fur  animals 
are  exempted. 

This  proposed  Federal  rulemaking 
will: 

1.  Prohibit  the  same-day-airbome 
hunting  of  wolves; 

2.  Satisfy  the  legal  mandate  to  provide 
for  subsistence  and  sport  hunting 
opportunities  in  the  NPS  preserves: 

3.  Allow  NPS  to  manage  NPS 
preserves  for  the  purposes  for  which 
they  were  established  by  Congress;  and, 

4.  Provide  for  more  effective  and  fair 
enforcement  of  hunting  laws  and 
regulations. 

DATES:  Written  comments  will  be 
accepted  through  August  8, 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Lou  Waller,  National  Park 
Service,  2525  Gambell  Street, 
Anchorage.  AK  99503-2892. 
POM  PUirrHER  INFORMATION  CONTACT 
Lou  Waller,  National  Park  Service.  2525 
Gamble  Street,  Anchorage,  Alaska 
99503-2892,  Telephone:  (907)  257-2548. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1980.  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA:  Pub. 
L  96-487)  was  passed  by  Congress.  This 
act,  among  other  things,  identified  and 
set  aside  certain  areas  of  Federal  land  in 
Alaska  as  being  of  a  high  public  interest. 


the  overall  purpose  being  "to  preserve 
for  the  beneHt,  use.  education,  and 
inspiration  of  present  and  future 
generations  certain  lands  and  waters  in 
the  State  of  Alaska"  (section  101).  These 
"public  interest"  lands  include  units 
designated  as  national  parks, 
monuments,  and  preserves.  While  sport 
hunting  is  not  allowed  in  national  parks, 
it  is  allowed  in  the  national  preserves. 
However,  in  section  1313  of  the  law  and 
in  legislative  history.  Congress  made  it 
clear  that  the  preserve  lands  "qualify  in 
every  regard  as  National  Parks,"  while 
recognizing,  "in  some  instances,  that  the 
taking  of  wildlife  under  appropriate 
regulation  is  consistent  with  the 
maintenance  of  the  natural  values  of 
lands  which  we  otherwise  would 
unhesitatingly  designate  as  National 
Parks."  (Congressional  Record.  House. 
November  12, 1980;  H10540.) 

The  intent  of  Congress  to  allow  ^)ort 
hunting  under  "appropriate  regulation" 
is  reflected  in  this  proposed  rulemaking, 
and  in  existing  NPS  regulations  codiHed 
in  Title  36  of  the  Code  of  Federal 
Regulations  (36  CFR).  35  CFR  Z2  adopts 
"Nonconflicting  State  laws"  as  a  part  of 
Federal  hunting  laws  and  regulations  for 
all  park  units  of  the  National  Park 
System  in  which  hunting  is  authorized 
by  law.  In  9 13-21.  which  is  specific  to 
Alaska,  applicable  State  and  Federal 
law  relative  to  hunting  and  trapping  is 
also  "adopted  and  made  a  part  of  these 
regulations."  This  proposed  rulemaking 
does  not  change  this  adoption  of  non- 
conflicting  State  laws  and  regulations. 
and  in  fact  duplicates  some  of  the 
language  of  existing  State  regulations. 

An  Alaska  State  Statute,  5  ACC 
92.085(4),  has  since  1975  prohibited  the 
taking  of  big  game  species  (except  for 
deer  in  recent  years)  by  "a  person  who 
has  been  airborne  •  *  •  until  after  3:00 
a.m.  following  the  day  in  which  the 
flying  occurred  *  *  *".  The  State  defines 
"big  game"  as  "black  bear,  brown  and 
grizzly  bear,  bison,  caribou,  Sitka  black- 
tail  deer,  elk,  mountain  goat,  moose, 
musk  oxen,  Dall  sheep,  wolf  and 
wolverine."  This  same-day-airbome 
regulation  is  accepted  among  lawful 
hunters  and  allows  for  adequate  access 
to  wildlife  resources,  while  a  the  same 
time  preventing  the  abuses  that  could 
result  from  hunters  being  able  to  spot 
and  "drive"  or  "track"  wildlife  from  the 
air  and  then  to  land  immediately  and 
take  such  wildlife.  Recently,  an 
amendment  to  this  State  Statute  makes 
an  exception  for  wolves  under  the 
State's  big  game  classification  in  certain 
State  game  management  units  which 
include  NPS  preserves.  This  exception 
allows  hunters  in  these  units  to  land  an 
aircraft  and  immediately  take  a  wolf  as 
a  big  game  animal  under  the  State'« 


hunting  regulations.  This  exception  is 
commonly  referred  to  as  land-and-shoot 
hunting  or  same-day-airbome  hunting. 
There  have  also  been  recent  proposals 
presented  to  the  Alaska  Board  of  Game 
from  some  parties  to  make  further 
exceptions  to  the  "same-day-airborne" 
regulations  for  other  species  of  wildlife. 
The  proposed  Federal  regulation  will 
prohibit  same-day-airbome  hunting  for 
wolves  in  all  NPS  preserve  units  in 
Alaska,  regardless  of  how  State 
regulations  may  change  in  the  future. 
The  proposed  rule  will  not,  however, 
prohibit  a  trapper  from  using  a  firearm 
to  dispatch  an  animal  legally  caught  in  a 
trap  or  snare  on  the  same  day  in  which 
flying  occurred. 

The  NPS  has  long  been  recognized  for 
its  protection  of  esthetic,  recreational,  as 
well  as  biological  and  other  scientific 
and  resource  values  in  park  areas. 
ANILCA  does  not  change  this.  Congress 
recognized  that  management  values 
differ  between  agencies  when  it  stated: 

•  *  *  it  is  the  intent  of  Congress  that 
certain  traditional  National  Park  Service 
management  values  be  maintained  *  *  *  the 
National  Park  System  concept  requires 
implementation  of  management  policies 
which  strive  to  maintain  the  natural 
abundance,  behavior,  diversity  and 
ecological  integrity  of  native  animals  as  p<in 
of  their  ecosystem,  and  that  concept  should 
be  maintained  *  *  *.  It  is  expected  that  the 
National  Park  Service  will  take  appropriate 
steps  when  necessary  to  insure  that 
consumptive  uses  of  fish  and  wildlife 
populations  within  National  Park  System 
units  not  be  allowed  to  adversely  disrupt  the 
natural  balance  which  has  been  maintained 
for  thousands  of  years.  Congressional  Record 
Ht0541,  (November  12. 1980). 

In  section  101  of  ANILCA,  Congress 
clearly  stated  its  intent  that  the 
conservation  system  units  were  set 
aside  "*  *  *  to  provide  for  the 
maintenance  of  sound  populations  of. 
and  habitat  for,  wildlife  species  of 
inestimable  value  to  the  citizens  of 
Alaska  and  the  Nation,  including  those 
species  dependent  on  vast  relatively 
uiMleveloped  areas;  *  *  *  to  protect  the 
resources  related  to  subsistence  needs; 

*  *  *  and  to  preserve  wildemess 
resources  values  and  related 
recreational  opportunities  including 

•  •  *  sport  hunting  *  *  *".  It  is 
consistent  with  both  NPS  management 
values  and  Congressional  intent,  to 
manage  for  quality  visitor  use 
experiences,  including  hunting,  in  the 
NPS  preserves  in  Alaska.  Allowing 
same-day-airbome  hunting  in  NPS 
preserves  is  inconsistent  with 
Congressional  intent  and  NPS 
management  values.  The  National  Park 
Service  is  responsible  for  managing 
hunting  activities  in  park  areas  to  assure 


Federal  Register  /  Vol.  54.  No.  110  /  Friday.  June  9.  1969  /  Proposed  Rules 


24A53 


a  high  standard  of  quality  while  not 
unnecessarily  interfering  with  the  State 
of  Alaska's  ability  to  make  wildlife 
resource  allocations  in  the  form  of 
hunting  seasons  and  bag  limits. 
ANILCA.  states  that  the  national 
preserves  are  to  be  managed  in  exactly 
the  same  manner  as  national  parks, 
except  that  sport  hunting,  subsistence 
uses  and  trapping  shall  be  allowed.  The 
National  Park  Service  was  charged  with 
assuring  that  the  taking  of  fish  and 
wildlife  is  consistent  with  preserving  the 
natural  and  other  values  of  the  park 
system.  Congress  clearly  stated  its 
intent  in  how  the  preserves  should  be 
managed  when  it  stated: 

The  standard  to  be  met  in  regulating  the 
taking  of  fish  and  wildlife,  and  trapping,  it 
that  the  preeminent  natural  values  of  the  Part 
System  shall  be  protected  in  perpetuity,  and 
shall  not  be  jeopardized  by  human  uses. 
These  are  very  special  landa  and  this 
standard  must  be  set  very  high:  the  objective 
for  Park  System  lands  must  always  be  to 
maintain  the  health  of  the  ecosystem,  and  the 
yield  of  Rsh  and  wildlife  for  huntig  and 
trapping  must  be  consistent  with  this 
requirement  Congressional  Record  H10549, 
(November  12, 1960) 

Public  comment  received  by  the  NPS 
strongly  indicates  the  feeling  that  sport 
hunting  does  not  include  the  use  of 
aircraft  for  seeking  out  wildlife  fiY>m  the 
air.  and  then  landing  and  immediately 
taking  such  wildlife:  nor  does  it  include 
selectivity  in  regulations  to  impose 
increased  pressiu^s  on  predator  species. 

In  the  nation's  NPS  preserves  in 
Alaska,  the  prohibition  of  same-day- 
airbome  himting  of  wolves  will  be 
consistent  with  the  "fair  chase" 
philosophy  of  hunting.  State  regulations 
previously  eliminated  same-day- 
airbome  hunting  for  most  species.  It  is 
the  intent  and  piu^iose  of  this  proposed 
regulation  to  establish  a  similar  Federal 
prohibition  against  same-day-airbome 
hunting  of  wolves  in  all  NPS  preserves 
in  Alaska. 

The  Problem  of  Enforcement 

There  is  evidence  to  indicate  a 
correlation  between  legalization  of 
same-day-airbome  hunting  and  its 
abuse  by  associated  illegal  actions.  In 
one  incident  in  March  of  1988,  four 
wolves  were  illegally  killed  in  and  near 
Denali  National  Park  and  Preserve. 
Evidence  at  two  kill  sites  indicated  that 
the  animals  were  mn  nearly  to  the  point 
of  exhaustion  by  aircraft  before  being 
killed.  While  this  action  is  illegal,  it 
illustrates  and  reinforces  a  common 
perception  that  land-and-shoot  hunting 
places  a  hunter,  and  in  particular  a  wolf 
hunter,  too  close  to  the  threshold  of 
violating  the  Federal  Airborne  Hunting 
Act.  as  well  as  existing  State  law.  both 


of  which  prohibit  the  harassing  of 
wildlife  with  aircraft 

Further  evidence  of  harassing  of 
wolves  with  aircraft  can  be  found  in  a 
recent  article  in  the  Journal  of  Wildlife 
Management  which  surveys  the  history 
of  wolf  predation  on  the  Nelchina 
caribou  herd  ("Wolf  Predation  on 
Caribou:  The  Nelchina  Herd  Case 
History";  Bergerud.  A.T..  Ballard.  W.B.; 
Journal  of  Wildlife  Management,  1988; 
52(2);  p.  352).  In  explaining  a 
discrepancy  in  the  statistics  for  1972 
through  1976,  whidi  showed  larger 
numbers  of  caribou  than  expected  based 
on  a  similar  high  wolf  count,  the  authors 
state  that  "Our  explanations  for  the 
higher-than-predicted  values,  based  on 
wolf  abundance,  is  that  intense  aerial 
himting  of  wolves  *  *  *  resimied  after 
1967.  We  believe  that  wolves  subjected 
to  harassment  from  aerial  hiuiters  leam 
to  avoid  the  high  alpine  area  where 
caribou  calve." 

While  the  aerial  hunting  referred  to 
here  it  the  "shoot-and-land"  method, 
shooting  from  the  air  while  still  flying,  it 
is  a  difficult  problem  to  show  whether  a 
himter  has  hunted  and  shot  from  the  air, 
or  harassed  an  animal  to  the  point  of 
exhaustion  then  landed  and  shot. 
Harassment  is  difficult  to  prove  in  any 
case.  It  becomes  virtually  impossible 
when  the  law  allows  for  same-day- 
airbome  hunting,  which  permits 
methods  that  are  difficult  to  distinguish 
from  harassment 

Other  enforcement  problems  also 
arise  when  certain  species  are  made 
exceptions  to  the  general  regulation.  For 
example,  while  there  may  be  strong 
evidence  available  to  an  enforcement 
officer  that  a  hunter  was  attempting  to 
take  caribou  or  another  species 
protected  by  the  same-day-airbome 
regulation,  it  becomes  easy  for  the 
hunter  under  suspicion  to  claim  that  he 
was  flying  and  hunting  for  wolf  instead. 
Again,  the  discrepancy  in  the  law  places 
a  himter  too  close  to  the  threshold  of 
illegal  activity. 

Such  activities  do  not  reflect  the 
intent  of  Congress  in  establishing  the 
preserves.  The  opportimities  for  abuse 
inherent  in  same-day-airbome  or  land- 
and-shoot  hunting  cross  a  line  of 
conservation  management  precepts  and 
break  with  the  established  preservation 
ethic  for  which  the  NPS  is  known. 
Aircraft  provide  a  means  by  which 
animals  can  be  efficiently  detected  and 
quickly  killed  in  relatively  large 
numbers,  as  demonstrated  by  recently 
obtained  State  sealing  records  for  wolf 
pelts  taken  in  central  Alaska.  This 
"efficiency"  is  easily  abused,  and  can 
quickly  do  serious  damage. 

This  rulemaking  does  not  unduly 
restrict  aircraft  access  for  sport  hunting 


purposes  when  the  concept  of  fair  chase 
is  maintained,  when  law  enforcement 
problems  are  not  allowed  to  continue  or 
be  created,  and  when  wildlife  are  not 
harassed  in  any  way.  Other  sport 
hunted  animals  that  may  be  taken  in  the 
national  preserves,  such  as  waterfowl, 
ptarmigan  and  mammals  that  can't 
generally  be  spotted  from  the  air.  are  not 
an'ected  by  this  rulemaking  because  the 
airborne  hunter  does  not  have  an  unfair 
advantage  where  they  are  concerned. 

Other  Manageinent  Responstfailities 

The  ANILCA  provision  that  addresses 
himting  in  NPS  preserves  was  made 
with  specific  Congressional  intent  that 
there  be  no  other  departure  from 
protection,  in  the  preserves,  of  park 
resources  and  values.  Hunting  and 
trapping  activities  were  intended  by 
Congress  to  be  Hmited  and  compatible, 
"of  types  and  intensities  that  will  not 
interfere  with"  the  broader  purposes  for 
which  the  preserves  were  set  aside.  To 
allow  a  system  of  land-and-shoot 
hunting,  in  lieu  of  encouraging  quality 
hunting  and  trapping  experiences  in 
such  areas,  would  be  in  conflict  with 
purposes  for  which  preserxes  were  set 
aside. 

Effects  of  Proposed  Rulemaking 

This  proposed  rule  will  prohibit  same- 
day-airbome.  land-and-shoot  hunting 
for  sport  and  subsistence  purposes  by 
amending  36  CFR  13.21  to  add  a  same- 
day-airbome  prohibition  of  hunting 
wolves.  Sport  and  subsistence  hunters 
would  continue  to  be  able  to  hunt  within 
the  preserves  under  non-confiicting 
State  and  Federal  laws.  This  will 
include  being  able  to  fiy  into  a  preserve 
and  begin  hunting  the  next  day.  a 
procedure  that  is  currently  legal  and 
practiced  by  hunters.  This  proposed 
miemaking  will  provide  protection  for 
wolves  against  same-day-airbome 
hunting  in  NPS  preser\'es.  This  rule  will 
apply  to  all  hunters  who  use  aircraft 
within  the  preserves. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  In 
addition,  a  schedule  of  public  hearings 
to  be  held  in  the  areas  affected  and 
other  appropriate  locations  will  be 
published  in  the  Federal  Register  at  a 
later  date  which  will  provide  for  public 
comment  on  the  proposed  rulemaking. 
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Drafttng  Infonnation 

The  primary  authors  of  this  regulation 
are  Lou  Waller.  Tony  Sisto,  and  Steve 
Shackleton  of  the  NPS  Alaska  Regional 
Office. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19. 1981).  46  FR 13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope.  The  National 
Park  Service  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quaUty  of  the  human 
environment,  health,  and  safety  because 
it  is  not  expected  to: 

(a)  Change  public  hunting  habits  to 
the  extent  of  adversely  affecting  wildlife 
or  other  natural  ecosystems; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adiacent  ownerships 
or  land  uses; 


(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants;  or 

(e)  Affect  the  hunting  population  in 
general. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  I'olicy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6, 
(49  FR  21428).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  96  CFR  Part  13 

Aircraft,  Alaska.  National  parks. 
Reporting  and  recordkeeping 
requirements.  Traffic  regul  itions. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I. 
Part  13,  as  follows: 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

Subpart  A— (AnMnded] 

1.  The  autority  citation  for  Part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1,  3, 462(k),  3101  et 
seq.:  Sec.  13.65(b)  also  issued  under  16  U.S.C 
1361, 1531. 

2.  Section  13.21  is  amended  by 
removing  and  reserving  paragraph  (a), 
and  revising  paragraphs  (d)  and  (e),  to 
read  as  follows: 


{13^1    Taking  of  ftoh  and  wOdHta. 
(a)  [Reserved] 

(d)  Hunting  and  trapping.  (1)  Hunting 
and  trapping  are  allowed  in  national 
preserves  in  accordance  with  applicable 
Federal  law  and  regulations  and  non- 
conflicting  applicable  State  law  and 
regulations.  Such  laws  and  regulations 
are  hereby  adopted  and  made  a  part  of 
these  regualtions.  (2)  Violating  a 

E>rovi8ion  of  Federal  or  State  hunting 
aw  or  regulation  is  prohibited.  (3) 
Engaging  in  trapping  activities  as  the 
employee  of  another  person  is 
prohibited.  (4)  A  person  who  has  been 
airborne  is  prohibited  from  assisting  in 
hunting  or  hunting  with  a  weapon  any 
species  of  wolf  until  after  3:00  a.m.  of 
the  day  following  the  day  in  which  the 
flying  occurred. 

(e)  Closures  and  restrictions.  The 
Superintendent  may  prohibit  or  restrict 
the  taking  of  fish  or  wildlife  in 
accordance  with  the  provisions  of 

§  13.30  or  S  13.50  of  this  chapter.  Except 

in  emergency  conditions,  such 

restrictions  shall  take  effect  only  after 

the  Superintendent  has  consulted  with 

the  appropriate  State  agency  having 

responsibility  over  fishing,  hunting,  or 

trapping  and  representatives  of  affected 

users. 

Becky  Norton  Dunlop, 

Assistant  Secretary  for  Fish,  Wildlife  and 

Paries. 

Date:  May  23, 1989. 
[FR  Doc.  88-13618  Filed  6-8-89:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
CCTOA  N«  t4J17] 

RonaM  E.  McNair  Poct-BaccalaurMt* 
Achl«v«fn«nt  Progfin.  Notic*  InvMng 
AppNcatlons  for  N«w  Qrant*  for  Fiscal 
YMir19M 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
the  notice  contains  information, 
application  forms  and  instructions 
needed  to  apply  for  a  grant  under  this 
program. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  for 
higher  education  institutions  to  prepare 
low-income  first  generation  college 
Students,  and  students  from  groups 
underrepresented  in  graduate  education, 
for  doctoral  study. 

Deadline  for  Transmittal  of 
Applications:  July  24, 1989. 

Deadline  for  Intergovernmental 
Review:  August  24, 1989. 

Available  Funds:  $1,482,000. 

Estimated  Range  of  A  wards:  $8a00O- 
$120,000  per  year. 

Estimated  A  verage  Size  of  Awards: 
$100,000  per  year. 

Estimated  Number  of  Awards:  15. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs),  and  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

Deflcription  of  Program 

A  post-baccalaureate  achievement 
project  assisted  under  this  program  may 
provide,  at  the  undergraduate  and 
graduate  levels,  services  such  as — 

(1)  Opportunities  for  research  or  other 
scholarly  activities  at  the  institution  or 
at  graduate  centers  designed  to  provide 
students  with  effective  preparation  for 
doctoral  study; 

(2)  Summer  internships: 

(3)  Seminars  and  other  educational 
activities  designed  to  prepare  students 
for  doctoral  study; 
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(4)  Tutoring; 

(5)  Academic  counseling;  and 

(6)  Activities  designed  to  assist 
students  participating  in  the  project  in 
securing  admission  to  and  financial 
assistance  for  enrollment  in  graduate 
programs. 

Students  participating  in  research 
under  a  i>08t-baccalaureate  achievement 
project  may  receive  stipends  not  to 
exceed  $2,400  per  annum. 

In  addition  to  information  relevant  to 
the  selection  criteria,  an  applicant  must 
include  information  on  the  following  in 
the  application: 

(i)  The  quality  of  research  and  other 
scholarly  activities  in  which  students 
will  be  involved. 

(ii)  The  level  of  faculty  involvement  in 
the  project  and  the  description  of  the 
research  in  which  students  will  be 
involved. 

(iii)  The  institution's  plan  for 
identifying  and  recruiting  participants, 
including  students  enrolled  in  projects 
authorized  under  this  program. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  Title 
IV-A.  Sec.  417D(d)  of  the  Higher 
Education  Act  of  1965.  as  amended, 
including  consideration  of — 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  Title  IV-A, 
section  417D(d)  of  the  Higher  Education 
Act  of  1965.  as  amended. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Title  IV-A,  section 
417D(d)  of  the  Higher  Education  Act  of 
1965,  as  amended,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 


(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project:  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i] 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  Helds 
related  to  the  objectives  of  the  project: 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project:  and 
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(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(7)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.217),  Washington,  DC  20202- 
4725.  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.217),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets 
SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 


does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  t)een  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

PART  III:  Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Assurances — ^Ronald  E.  McNair  Post- 
Baccalaureate. 

Certification  regarding  Debarment, 
Suspension,  and  Other  Responsibility 


Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 
Certification  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions. 

Note:  ED  Forpi  CCS-009  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department. 

One  or  both  of  the  following,  as 
appropriate: 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Other  than  Individuals  (FJ)  80-0004). 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees 
Who  Are  Individuals  (ED  80-0005). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certification.  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  May  J.  Weaver,  Acting  Chief. 
Special  Services  Branch.  Division  of 
Student  Services.  Office  of 
Postsecondary  Education,  Department  of 
Education,  Room  3066  ROB-3  400  ' 
Maryland  Avenue  SW.,  Washington. 
DC  20202-5249.  Telephone:  (202)  732- 
4804. 

Program  Authorit)-:  20  U.S.C.  1070d-1b. 

Dated:  April  21, 1989. 
James  B.  Williams, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

WLLtNG  CODE  400(M)t-M 
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This  is  a  standard  form  used  by  appUcanU  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  s  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrr 


Authorized  for  Local  Reproduction 


appropriate  letter  in  the  space 


1-     Self-explanatory. 

2.  Date  appUeatioa  submitted  to  Federal  agency  (or 
Stete  if  applicable)  k  applicant's  control  number 
(if  applicable). 

3.  SUte  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  loav*  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 

applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Entar  Empbyer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Senriee. 

7.  Enter  the 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
Ietter<s)  in  the  space(s)  provided 

—"New*  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding^udget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision''  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  reqtiested  with  tUs  application. 

10.  Use  the  Catalog  of  Federal  Dometde  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  s  brief  deeeripCive  title  of  the  project  if 
more  than  one  program  is  involved,  jrou  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g..  construetioo  or  real  property 
prqjecte).  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


Item:  Eatrr 

12.  List  only  the  largest  political  entities  aficcted 
(e.g..  State,  counties,  dtics). 

13.  Self-explanatory. 


14. 


IS. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  DistrietCs)  sffeeted  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  ection  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  o>Uy  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounte  in  parentheses.  If  both  basic  and 
supplemenul  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  IS. 

Applicanu  should  contact  the  Stote  Single  Point 
of  Contact  (SPOO  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovemmenul  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorised  rcpresentetive  of 
the  appUcaot  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  *^'**  application  as 
of&cial  representotive  must  be  on  file  in  the 
applicant's  ofBce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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BUDGET  INFORMATION  —  Non-Construction  Programs 

SECTION  A  -  •UDGET  SUMMARY 

Grant  Program 

Function 

or  Activity 

CaulogofNdaral 
OoMMttk  Auittanca 

<b) 

fttimatad  Unobligatad  Fundi 

Nm>  or  Mwitad  BudgM 

Fadaral 

(t) 

(d) 

FadMai 

(«) 

Non-F«daral 

(f) 

Total 

<9> 

$ 

i 

S 

S 

$ 

i.      TOTALS 

S 

s 

$ 

s 

S 

SECTION  B-BUOQfTCATECOWES                                                                                                                                                I 

i      ObiMt  Oatt  Catagoriat 

ORAMT  fftOCRAM.  rUNCTION  OO  ACTIYItV 

Toul 

(5) 

(») 

a) 

(3) 

<«) 

a.     Portonrtal 

S 

s 

s 

t 

S 

c      Travat 

\ 

d.     Iquipmant 

a.     SuppMat 

1.      Centiactual 

t-     Comtruction 

h.     Otiiar 

L      Total  Oiract  dtargat  (turn  of  6a  -  6h) 

I.      ktdiract  Charga* 

k.     TOTALS  (sum  o<  6i  and  6| ) 

$ 

$ 

% 

$ 

s 
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SECTION  C 

'  NON-FEDERAL  RESOURCES 

(a)  Grant  Pragram 

(b)  Appticani 

(CI  Slate 

(d)  Other  Source* 

(c)  TOTALS 

a. 

s 

S 

s 

s 

•. 

10. 

11. 

12.   TOTALS  (sum  Of  lines  8  and  11 ) 

s 

s 

S 

s 

SECTION  D  -  FORECASTED  CASH  NEEDS 

13.   Ntfaral 

Total  tor  ttl  Vaar 

itlOuanar 

ineOvwiaf 

IrdOuaftar 

4thOiMrtat 

s 

s 

S 

s 

s 

14.   Nonr«d«r«l 

IS.   TOTAL  (sum  of  lines  1 3  and  14) 

s 

s 

s 

s 

s 

SECTION  E  .  •UDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(•)  Oram  Program 

r(mMiruMii«CNiuoos(VM>ii                                                                  | 

(b)  rirat 

(c)  Second 

(d)  Third 

(c)»ourtti 

U. 

S 

S 

S 

S 

17. 

It. 

1«. 

20.   TOTALS  (sum  of  lines  16-19) 

s 

s 

s 

s 

SECTION  F  •  OTHER  tUDGET  INFORMATION 

(Attach  additional  Sheets  i<  Necessary) 

21.  OwectClMrges: 

22.  kidirectatariet: 

23.   Remarkt 

I 

- 

i 

f 


< 

2 

o 


7 

ai 


c 


n' 
n 
tn 
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INSTRUCTIONS  FOR  THE  SF-424A 


G«n«ral  Inttrucdona 

Thii  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  difTerent  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A,B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assisUnce 
which  requires  Federal  authoriiation  in  annual  or 
other  funding  period  incremenU  In  the  latter  case. 
Sections  A,B,  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assisUnce  in  the 
subsequent  budget  periods  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a- k  of  Section  B 

Section  A.  Budget  Summarv 
linea  1-4,  Columns  (a)  and  (d) 
For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  caUlog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b) 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Linea  1-4,  Columns  (cl  through  (g.) 
For  new  applicationM,  leave  Columns  (c)  and  (d)  blank 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e).  (fi,  and  (g)  the  appropriate  amounU  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Linea  1-4,  Columns  (c)  tlirough  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  toUl  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f)  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Linea  6a-i  —  Show  the  touts  of  Lines  6a  to  6h  in  each 
column. 

Line  8J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  toUl  of  amounU  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  granU  the  toUl  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  toUl  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
granU  and  changes  to  granU,  the  toUl  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 


INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  toUl  project  amount 
Show  under  the  program  narrative  sUtement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  toUl  amount  of  the 
grant 

Section  C.  Non-Federal-Reaourcea 

Linea  8-11  -  Enter  amounU  of  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  te  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  SUte's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  SUte  or  SUte  agency  ApplicanU  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  •  Enter  toUls  of  Columns  (b).  (c),  and 
(d). 

Line  13  —  Enter  the  toUl  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (().  Section  A. 

Section  O  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  toUls  of  amounU  on  Liites  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Linea  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  tities  shown  in  Column  (aK  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounU  of  Federal  funds 
which  will  be  needed  te  compiete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendmenU,  changes,  or  supplemenU)  to  funds  for 
the  currerrt  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
tities,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annoUte  accordingly  and  show  the  overall 
toUls  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  nay 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  commenU 
deemed  necessary. 
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INSTItUCTIONS   rOR  PART  III  -  AppllMtloo  Watftlve 

B«f6r«  |)r*|)*ring  th«  Application  Narratlw,  an  applicant  ahoiiLd  read 
carafullT  tht  Daacrlptlon  of  Prograa  and  tha  Salaetlon  Criteria  the 
Secretary  uaea  to  evaluate  applications. 

The  narrative  alvuld  encoapass  each  ftnctlon  or  activity  for  which  funds 
are  beli«  requested  and  should  — 

1.  B««in  with  an  Abstract;  that  la,  a  su«Mry  of  the  proposed 

project; 

2.  Describe  the  proposed  project  In  light  of  the  Inforaatlon  required 
by  the  prograa  legislation  (See  Description  of  Prograa  (1)  -  (ill))  and 
each  of  the  selection  criteria  in  the  order  in  which  the  criteria  are 
listed  in  this  application  package;  and 

3.  Include  any  other  pertinent  infomation  that  alght  assist  the 
Secretary  in  reviewing  the  application. 

Please  Halt  the  Application  Narrative  to  no  aore  than  25  double-spaced 
typed  pages  (on  one  side  only). 
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Public  reporting  burden  for  this  collection  of  information  is 

estimated  to  average    25 hours  ^-mmmmhmm^m^i^   per  response, 

including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  and  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of 
information.   Send  comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division, 
Washington,  D.C  2U202-4(>31;  and  to  the  Paperwork  Reduction 

Project,  0Mb   18A0-0619 ^  Office  of  Management  and  Budget, 

Washington,  D.C.  2U3U3. 

(Information  collection  approved  under  0MB  control  number  1840-0619. 

Expiration  date:  March  31,  1990) 
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ASSURANCES  —  NOM-COMSTRUCTION  PROGRAMS 


Note;  Certain  of  these  usurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorised  representative  of  the  applicant  I  certify  that  the  applicant 


1.  Has  the  legal  authority  to  apply  for  Federal 
asaistanee,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suflleient  to 
pay  the  non- Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the^ward; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  Initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S.C.  II  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPSTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
ammded (20 US C  li  1681-1683, and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  aa 
amended  (29  U  S C  I  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
CSC}}  6101  6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basts  of  alcohol  abuse  or 
alcoholism;  (g)  H  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  use.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Tide 
Vin  of  the  Civil  RighU  Act  of  1968  (42  U.S.C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  fbr  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statuteis)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  prqject  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5 use.  II 1501-1508 and 7324-7328)  which  limit 
the  political  activities  Of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act (40  US C  Si  276a  to  276a- 
7),  the  Copeland  Act  (40  U  S  C.  I  276c  and  18 
use.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Sundards  Act  (40  U  S  C  II  327-3331, 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Slandard  ^m  «24S     («  M) 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
1 1988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  IS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U  S.C  I 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P  L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  IS  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a  1  et  seq  ). 

14  Will  comply  with  P  L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  U  S  C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  US.C  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


GNATURE  OF  AUTHOftlZEO  CERTIFYINO  OFFlClAt. 


TITU 


APPLICANT  ORGANIZATION 


DATE  SUBMITTEO 


SF   tiiB    -4  48'  aac> 
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ASSURANCES-RONALD  E.    McNAiR  POST-BACCALAUREATE  AQilEVDlENT  PRXRAM 


A.  the  duly  .uthorl.«J  repc«s«nt.tlv  of  the  .ppllcnt.  1  certify  that 
tie  ajpllcaot  -ill  c«ply  with  the  .t.tutoty  requirements  that. 

1  Not  less  than  two-thirds  of  the  Individuals  participating  in  the 
«0le" VoJ^sed  to  be  csrrled  out  «der  this  sppUcatloo  be  low- 
fnco-  iSmduals  who  are  fl rst- gene r.t Ion  college  students; 

2  The  re«alnlng  persons  participating  in  the  project  f  fP<"»«*/*  ** 
c«rlS  outle   fro-  a  group  that  Is  underrepcesented  In  graduate 

education; 

3.    Participant,  be  enrolled  In  a  degree  pcogra.  at  ««» J^/jJ"*  ^Jf  *'"" 
tlon  m  accordance  with  the   provision,  of  Section  487  of  the  Higher 
Educstlon  Act  of   1965,  ss  aaended;  and 

A.     Participants  In  .u««r  rese.rch  Internships,  if  any.  have  completed 
their  sopho«ore  year  in  post-secondary  education. 


signature  of  Authorized   Certltylng  Official 


Applicant  Organization 


A.  these  tera.  are  used  above, 

1-A  low-incone   Individual"  «ean.  an  individual  whose  family's 

taxable  inco«  did  not   exceed  150  percent  of  the   P;;;*;;^^  I'^J^^^ 
(determined  by  using  criteria  of   poverty  established  ^y  the  Bureau 
of  tSriensus)   In  the  calendar  year   preceding  the  year  in  which 
the   individual  participates  in  the  project. 

2-A  -first  generation  college  student"   means  an  individual  both  of 
whose  parents  did  not  complete  a  baccalaureate  degree;  or  in  the 
c«e  of  any  individual  who  regularly  resided  with  and  received 
support   from  only  one  parent,  an  individual  whose  only  s.ich  parent 
did  not  complete  8  baccala»areate   degree. 


Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Primary  Covered  Transactions 


This  certiTication  is  required  by  the  regulations  implementing  Executive  Order  12549.  Oebannent  and  Suspension,  34  CFR  Part  85, 
Section  85.510,  Participants'  responsibilities.  The  regulations  were  published  as  Pan  Vll  o(  the  May  26. 1938  Federal  Register  (pages 
19160-19211).  Copies  of  the  regulations  may  be  obtained  by  contacting  the  U.S.  Department  ot  Education,  Grants  and  Contracts  Service, 
400  Maryland  Avenue,  S.W.  (Room  3633  GSA  Regional  Office  Building  No.  3),  Wasfangtoa  D.C.  20202-4725,  telephone  (202)  732-2505. 


(BEFORE  COMPLETING  CERTJFICATiON,  READ  INSTRUCTIONS  ON  REVERSE) 

(1)  The  pnjspecdvepnmaiypaitkapant  certifies  to  the  best  of  its  knowledge  and  beliei,  that  it  and  its  pr»^^ 


(a)  Are  not  presently  debaned,  suspended,  proposed  for  debarrnent.decivedineigi)le,  or  wluntarly  excluded  from  covered  ransacl^ 
by  any  Federal  department  or  agency; 

(b)  Have  not  withiri  a  three-year  period  preceding  this  proposal  beeiiconvided  of  or  had  a  civl  judgment  rendered  against  them  fa 
commission  of  fraud  or  a  criminal  offense  in  connecSon  with  obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal,  State  or 
local)  transaction  or  contract  under  a  public  transaction;  violation  of  Federal  or  State  antitrust  statutes  or  cominission  of 

theft  forgery,  brfeery,  falsification  or  destnjction  of  records,  maldng  false  statenftents,  or  receiving  stolen  property; 

(c)  Are  not  presertflyindciad  (or  or  otherwise  criminaliy  or  avity  charged  by  a  governmental  entity  (Fed^ 
of  any  of  the  offenses  enumerated  in  paragraph  (i)(b)  of  this  certGcation;  and 

(d)  Have  not  within  a  three-year  period  prece<£ng  this  application/proposal  had  one  or  rTK)re  public  transacfions  (Federal.  State  «l^^ 
tenninated  for  cause  or  default 


(2)  VVhere  the  prospet^prirnaryparlicipara  is  unable  to  certify  to  any  of  the  staternents  in  this  cerl^^^ 
.  attach  an  explanation  to  this  proposal. 


Organization  Name 


PR^Award  Number  a  Project  ^(ame 


Name  and  Title  of  Authorized  Representative 


Signature 


Date 


ED  Pom  GCS^XM.  (REV.IZ-SS) 
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Instructions  for  Certification 


1 .  By  signng  and  submitting  m  proposal,  the  prospective  pnmary  participant  is  providing  the  certification  set  out  below. 

2  The  inability  of  a  person  to  provKle  Ihe  certification  required  betow  vwB  not  necessarily  re^ 
iransactioa  The  prospective  partiapant  shall  submit  an  explanation  of  v«hy  it  cannot  provide  the  certification  set  out  below  The  certhcabon 
or  explanation  wil  be  considered  in  correction  wilh  the  department  or  agenc/s  detem>inalion  whether  to  enter  into  this  transaction.  However, 
failure  of  the  prospective  primary  partidpart  to  fcjrt*tfi  a  certification  a  an  explanati^ 

Iransactioa 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  the  deparw 

determined  to  enter  into  ihis  iransactioa  If  it  s  later  determined  Ihat  the  prospective  primary  participant  knowingly  rendered  an  erroneous 
certificabon.  in  addition  to  other  remedies  available  to  the  Federal  Government,  te  department  or  agency  may  tenninaie  this  transaction  for 

cause  or  defautt. 

4  The  prospective  primary  partidpantshal  provide  immedia»wrftlen  notice  to  the  departmert  Of  agency  to  whom  ft^ 
sujmitted  if  at  any  time  the  prospective  primary  participant  learns  that  its  certification  was  erroneous  when  submitted  Of  h^ 

erroneous  by  reason  of  changed  circumstances. 

5  The  tentis  -covered  transaction.-  'debarred.-  "suspended.-  Ineligible.-  Tower  tier  covered  iransactioa-  -participant;  -person;  -primatv 
covered  transaction.*  "princ^fli;  -proposal;  and  -voluntarily  excluded;  as  used  in  this  clause,  have  the  meanings  set  out  m  the  Definitions 
aid  Coverage  sections  of  the  rules  implementing  Executive  Order  12549.  You  may  contact  the  departmem  Of  agw 

being  submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

8.  The  prospective  primary  participani  agrees  by  submitting  this  proposal  that  Should  the  proposed  covered  tra^ 
shafl  not  towwin^  enter  hto  any  tower  tief  covered  transaction  with  a  person  who  is  debarred,  suspended,  ded^ 
excluded  from  participation  in  this  covered  transaction,  unless  auttxirized  by  the  department  or  agency  entering  rt^ 

7  The  prospecth«  primary  partwpart  further  ayees  by  submitting  Ws  proposal  tiai  it  wi^ 

Debarnert.  Suspension,  kwiigibiity.  and  Vofcrtary  Exclusion-Lower  Tw  Covered  Transacttons,'  provided  by  the  department  or  agency 
entering  into  this  covered  transaction,  without  modBcaltor^  in  a  tower  tier  covered  transact 

transactions. 

8  A  participant  »i  a  covered  fransactjon  may  rely  upon  a  certifkatton  of  a  prospective  partidpart  in  a  lower  tier  cove^ 
is  not  debarred,  suspended,  inelgibte.  or  vokrtarily  excluded  from  the  covered  tTMisaction,  ^ 

A  partiapant  may  dedde  the  method  and  frequency  by  which  it  detemiines  the  eligibiBly  of  its  prindpals.  Eadi  partial 

required  to,  check  the  Nonprocurement  List 

9  Nothing  contained  In  ihe  foregoing  shall  be  constmed  to  require  establishment  of  a  system  of  records  in  order  to  render  in  go^ 
certificalion  required  by  Itw  dause.  TIte  towwtedge  and  intormation  of  a  participart  is  not  required  to  exceed  ^ 

by  a  prudent  person  m  t«e  ordrary  course  of  business  dealings. 

10  Except  lor  tansactions  authorized  aider  paragraph  6  of  these  instnjdions.  if  a  partidpart  in  a  covered  iransac 

into  a  tower  «er  covered  transadion  with  a  person  who  is  suspended,  debarred,  ineligible,  or  voluntarily  exduded  from  partta 
»»sact«n.  to  addition  to  other  remedies  avaiiabte  to  ttie  Federal  Ck)vernmeni  the  departmert  or  agency  may  terminate  ttiis 

cauaeordafaulL 
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Certification  Regarding 

Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclusion 

Lower  Tier  Covered  Transactions 


This  certification  Is  required  by  the  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR  Part  85, 
Section  85.510,  Partidpants'  responsiMilies.  The  regulations  were  published  as  Part  VII  of  the  May  26. 1988  Federal  Register  (pages 
19160-1921 1).  Copies  of  the  reguiafions  may  be  obtained  by  contacting  the  person  to  which  this  proposal  is  submitted. 


(BEFORE  COMPLEnrW  CERTIFICATION,  READ  WSTRUCTIONS  ON  REVERSE) 


(1 )  The  prospective  lower  tier  participant  certifes,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  exduded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 


(2)  Where  the  prospective  lower  tier  partiapant  is  wiable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  Vas  proposal. 


Organization  Name 


PFVAward  Number  or  Projed  Name 


Name  and  Ti0e  of  Authorized  Representafive 


Signature 


Date 
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instructions  for  Certification 

1.  By  signing  and  submiQing  this  proposal  the  prospecth^  lower  fier  parlidp^ 

2.  Ttte  certificalion  in  this  dause  is  a  material  representation  of  fact  upon  wfnich  reliance  was  placed  wtien  this  transaction  was  entered 
Mo.  I  it  is  later  deterniined  that  the  prospective  lower  fier  participant  knowingly  rendered  an  erroneous  certification,  in  addit)^  . 
remedes  avaiable  k)  »w  Federal  Goverrenent  the  department  or  agency  with  which  this  transaction  originalsd  may  pursue  avaiiaU 
remedM.  including  suspension  an^or  debarment 

3.  The  prospective  lower  tier  partidpant  shall  provide  i(nme<$ate  written  notice  to  the  person  to  which  this  proposal  is  sut}mttted  if  at  any 
time  the  prospective  lower  tier  partidpam  learns  that  its  certirK:ation  was  erroneous  when  sutxTMtted  or  has  t)eo^ 

changed  circumstances. 

4.  TTte  lerms  "covered  transaction.*  "detarred.*  'suspended.'  "Jneiigitfe.*  lov»er  tier  covered  transaction.'  "participant'  "person.'  ■primary 
covered  transaction."  "prindpat."  "proposal."  and  "voiuntaniy  excluded."  as  used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sectons  of  rules  implementing  Executi\.-e  Order  12549.  You  may  contact  the  person  to  which  this  proposal  ts  sutynittes  fzt 
assistance  m  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participaM  agrees  l)y  submitting  this  proposal  that  should  the  proposed  covered  transaction  be  en^ 

it  shaS  not  knowingiy  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  deban^d,  suspended,  declared  ineiigtt)le,  or  voluntary:, 
excluded  from  partcipaiion  in  this  covered  transaction,  unless  authorized  by  the  department  or  agency  with  which  this  transaction  originated 

6.  The  prospective  lower  tier  participant  further  agrees  by  submitting  this  proposal  that  it  will  include  the  clause  titled  'CertiScation 
Regarding  Oebamient  Suspension,  ineligibtlity.  and  Voluntary  Exclusion-(u)wer  Tier  Covered  Transactions."  without  modification,  in  all  lov/er 
ter  covered  transactions  and  in  al  solicitations  tor  tower  Her  covered  transactions. 

7.  A  participani  in  a  covered  transadton  may  rely  upon  I  certilicatton  of  a  prospective  partidpam  in  a  lower  tier  covered  transaction 
is  no(  debarred,  suspended,  ineligibie,  or  voluntarily  excfajded  from  tfw  covered  trarisactton.  unless  it  loiows  that  Ih^ 

A  partidpant  may  decide  the  method  and  frequency  by  which  it  determines  the  eligibiity  of  its  prindpals.  Each  participant  may,  but  is  not 
required  to.  check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  constnjed  to  require  establishmem  of  a  system  of  records  in  order  to  render  in  good  f^^ 
certifkation  required  by  this  dause.  The  knowledge  and  intorination  of  a  partidpant  is  not  required  to  exceed  that  which  is  nonn^ 

by  a  pnjdent  person  in  iheordnary  course  of  business  dealings.  » 

9.  Except  tor  transactions  authorized  under  paragraph  5  of  these  instnjcitons.  if  a  partidpam  in  a  covered  transaction  knowing^ 
a  lower  tier  covered  transactton  with  a  person  who  is  suspended,  debarred,  ineligibto,  or  voluntarily  exduded  from  participation  in  th^^ 
Iransacttoa  in  addtion  to  other  remedies  available  to  the  Federal  Government  the  department  or  agency  with  which  this  transaction 
originaled  may  pursue  available  remedies,  including  suspenston  and/or  debarment 
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Certification  Regarding  Drug-Free  Woricplace  Requirements 
Grantees  Other  Than  Individuals 


This  certification  « required  by  the  regulations  imptementing  the  Dnig4¥ee  Workplace  Act  of  1988^  SubpartF  TV 

regutotions,  published  in  the  Januaty  31. 1999  FfrifUl  RfgltffT  mjain  certificatioa  by  gmntees,  prior  to  award,  that  they  willmaimain 
a  drug-free  vvoriylace.  The  certification  set  out  bdow  is  a  material  representatfen  of  fact  upon  which  reliaiKa  will  be  pla^ 
agency  determines  to  award  the  grant  False  certification  or  violation  of  the  certification  shaU  be  grounds  for  suspension  of  payments 
suspension  or  termination  of  grants,  or  govemmentwide  suspenston  or  debarment  (see  34  CFR  Part  85,  Sections  85.61 5  and  85.620). 

Tbc  grantee  certifies  that  it  will  provide  a  dfug-fiec  workplace  by: 

(a)  Publishing  a  stttement  notifying  em|*)yBes  that  the  unUwful  manufacturer  distribution,  dl^ensin^  possession  or  use  of 
a  controlled  subsunoe  is  prohibited  in  the  grantee's  worlq>iace  and  specif  ing  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition;  ' 

<b)  Esablishing  a  drug-free  awareness  program  to  inform  employees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  woricplace; 

I         (3)  Any  available  drug  counseling,  rehabiliution.  and  employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a);   . 

(d)  f^totifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  ofemptoyment  under  the 
I        grant,  the  employee  %vill- 

■ 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  NJotify  the  emptoyer  of  any  criminal  drug  statute  convictfon  for  a  violation  occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction; 

(e)  Notifying  the  agency  writhin  ten  days  after  receiving  notice  under  subparagraph  (dXZ)  from  an  empk>yee  or 
otherwise  receiving  actual  notice  of  such  convktion; 

(0   Taking  one  of  the  following  actions,  within  30  days  of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted- 

!  ,  .  ' 

(1)  Taking  appropriate  personnel  action  against  such  an  empk>yee;  up  to  and  including  termination;  or 

(2)  Requiring  such  employee  to  participate  satisfoctorily  in  a  drug  abuse  assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a  Federal,  State,  or  k)cal  health,  law  enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  Uirough  implementation  of  parajmphs  (a),  (b). 
(c).(d).(e)and(f).  -of  t^   v  f        .    '. 


Organization  Name 


PR/ Award  Number  or  Project  Name 


EO  foim  QCS409.  (REV.  12«8) 


Name  snd  Title  of  Authorized  ReprcsenUdve 


^gnature 


Date 


ED8(HXXM 

|FR  Doc.  69-13726  Filed  6-8-69:  8:45  amj 
WtUNQ  COOC  4000-01-C 


BEST  COPY  AVAILABLE 


jii!yitf#^t  i^nif^^  UPpai 


:  !,  '• .  ' 


Friday 
June  9,  1989 


Part  VII 


Department  of 
Education 

Rehabilitation  Long-Term  Training 
Program,  and  Experimental  and 
Innovative  Training  Program;  Notices 


24878 


Federal  Register  /  Vol.  54,  No.  110  /  Friday.  June  9.  1989  /  Notices 


DEPARTMENT  OF  EDUCATION 
RehabiHtation  ServicM  Administration 

R«hai>liitatlon  Training  Program 

AOINCV:  Department  of  Education. 
action:  Notice  of  Final  Priorities  for 
Fiscal  Years  1989  and  1990. 

SUMfMARY:  The  Secretary  of  Education 
announces  funding  priorities  in  Hscal 
years  1968  and  1990  for  rehabilitation 
training  activities  to  be  supported  under 
the  following  Rehabilitation  Training 
Programs  of  the  Rehabilitation  Services 
Administration: 

— Rehabilitation  Long-Term  Training 
— Experimental  and  Innovative  Training 
■PFCCnvi  OATI:  These  final  funding 
priorities  take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  the  final  funding 
priorities,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOfi  puhthcr  infokmation  contact: 
Dclores  Watkins,  Division  of  Resource 
Development.  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration.  Office  of  Special 
Education  and  Rehabilitative  Services, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Switzer  Building,  Room 
3324).  Washington.  DC  20202-2649. 
Telephone:  (202)  732-1400. 
SUPPLEMINTARV  mroRMATION:  Grants 
for  the  Rehabilitation  Training  Program 
are  authorized  by  Title  III.  section  304  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Program  regulations  for  the 
Rehabilitation  Long-Term  Training 
Program  are  established  in  34  CFR  Part 

386.  The  purpose  of  the  Rehabilitation 
Long-Term  Training  Program  is  to 
support  projects  designed  to  increase 
the  supply  of  qualified  personnel 
available  for  employment  in  public  and 
private  agencies  and  institutions 
involved  in  the  vocational  and 
independent  living  rehabilitation  of 
individuals  with  physical  and  mental 
disabilities,  especially  those  who  arc  the 
most  severely  disabled. 

Program  regulations  for  the 
Experimental  and  Innovative  Training 
Program  are  established  in  34  CFR  Part 

387.  The  purpose  of  the  Experimental 
and  Innovative  Training  Program  is  to 
support  projects  designed  to  develop 
new  types  of  training  programs  for 
rehabilitation  personnel,  to  demonstrate 
the  effectiveness  of  these  new  types  of 
training  programs  for  rehabilitation 
personnel  in  providing  rehabilitation 


services  to  persons  with  severe 
disabilities,  and  to  develop  new  and 
improved  methods  of  training 
rehabilitation  personnel  and  to  achieve 
more  effective  delivery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

The  Department  completed  a  study  in 
1969  to  update  data  collected  in  a 
previous  study  of  rehabilitation 
personnel  shortages  completed  in  1967. 
Data  collected  through  the  1989  study 
has  been  used  to  assist  in  directing 
Rehabilitation  Training  Program  funds 
to  areas  of  identified  rehabilitation 
personnel  shortage  in  fiscal  years  1989 
and  1990.  Based  on  the  results  of  the 
1989  study,  no  revisions  have  been  made 
in  the  funding  priorities  established  for 
the  Rehabilitation  Training  Program  for 
fiscal  years  1989  and  199a 

Awards  are  made  under  this  program 
to  State  vocational  rehabilitation 
agencies  and  other  public  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education. 

On  February  16. 1989.  the  Secretary 
published  a  notice  of  proposed  priorities 
for  this  program  in  the  Federal  Register 
(54  FR  7152).  Except  for  minor  editorial 
and  technical  revisions,  there  are  no 
differences  between  the  proposed 
priorities  and  these  final  priorities. 

Analysis  of  Comments  and  Responses 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  eight  parties  submitted 
comments  on  the  proposed  priorities. 
Three  parties  submitted  comments  on 
the  proposed  priority  for  Rehabilitation 
Counseling  under  the  Rehabilitation 
Long-Term  Training  Program.  Four 
parties  submitted  comments  on  the 
proposed  priority  under  the 
Experimental  and  Innovative  Training 
Program.  One  party  submitted 
comments  that  recommended  the 
establishment  of  a  specific  priority 
under  the  Rehabilitation  Long-Term 
Training  Program  for  the  field  of  Speech- 
Language  Pathology  and  Audiology.  An 
analysis  of  the  comments  and  of  the 
changes  in  the  priorities  since 
publication  of  the  proposed  priorities 
follows.  Technical  and  other  minor 
changes  are  not  addressed. 

Rehabilitation  Counseling 

Comment:  One  commenter 
recommended  that  language  be  added  to 
the  priority  to  permit  the  support  of 
training  at  the  master's  or  doctoral  level. 

Discussion:  The  1984  Amendments  to 
the  Rehabilitation  Act  mandate  that 
Rehabilitation  Training  Program  funds 
be  directed  to  areas  of  identified 
personnel  shortage.  In  accordance  with 
this  mandate,  the  Department  of 


Education  initiated  surveys  of 
rehabilitation  personnel  shortages  in 
1966  and  1988  to  identify  areas  of 
personnel  shortage.  The  data  collected 
through  these  8ur\'eys  have 
substantiated  the  need  for  training  at 
the  master's  degree  level  in  the  field  of 
Rehabilitation  Counseling.  The 
Secretary  has,  therefore,  reserved  funds 
for  the  support  of  master's  degree  level 
training  projects  in  Rehabilitation 
Counseling.  The  Department,  on  the 
other  hand,  does  not  currently  have 
available  data  to  substantiate  the  need 
for  doctoral  level  training  in  the  field  of 
Rehabilitation  Counseling. 

Change:  None. 

Comment:  One  commenter  suggested 
that  language  be  added  to  the  priority  to 
require  that  rehabilitation  counseling 
personnel  have  specialized  skills  and 
knowledge  necessary  to  serve 
individuals  who  are  Spanish-speaking 
and  individuals  who  are  deaf. 

Discussion:  The  priority  does  not 
preclude  the  support  of  training  that  will 
prepare  rehabilitation  counseling 
personnel  with  specialized  skills  and 
knowledge  in  serving  individuals  who 
are  Spanish-speaking  and  individuals 
who  are  deaf.  The  Department  has 
published  similar  priorities  for  the  field 
of  Rehabilitation  Counseling  in  recent 
fiscal  years  and  is  currently  supporting 
training  programs  in  the  field  of 
Rehabilitation  Counseling  that  prepare 
specialized  personnel  to  work  with 
individuals  who  are  deaf.  The 
Department  also  provides  separate 
funding  to  train  rehabilitation 
professionals  specializing  in  deafness 
under  the  Rehabilitation  Long-Term 
Training  Program.  The  Secretarj' 
believes  that  the  described  priority 
would  also  allow  the  support  of  projects 
designed  to  prepared  specialized 
rehabilitation  counseling  personnel  to 
serve  individuals  who  are  Spanish- 
speaking. 

Change:  None. 

Comment:  One  commenter  suggested 
the  inclusion  of  a  priority  to  train  the 
present  complement  of  rehabilitation 
counselors  in  the  various  State 
vocational  rehabilitation  agencies. 

Discussion:  The  Department  initiated 
surveys  of  rehabilitation  personnel 
shortages  in  1986  and  1988  that  have 
indicated  the  need  to  increase  the 
number  of  rehabilitation  counselors 
available  for  employment  in 
rehabilitation  service  delivery.  In 
response  to  an  identified  area  of 
personnel  shortage,  the  Secretary  has 
established  a  priority  for  master  degree 
level  training  in  the  field  of 
Rehabilitation  Counseling.  In  addition  to 
the  training  available  under  the 
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Rehabilitation  Long-Terra  Training 
Program  for  rehabilitation  counseling 
personnel,  the  present  complement  of 
rehabilitation  counselors  in  State 
vocational  rehabilitation  agencies  can 
be  trained  through  funds  available 
under  the  Rehabilitation  Continuing 
Education  Program  and  the  State 
Vocational  Rehabilitation  Unit  In- 
Service  Training  Program.  These 
programs  are  specifically  intended  to 
provide  training  that  will  maintain  and 
upgrade  the  skills  and  knowledge  of 
currently  employed  rehabilitation 
service  delivery  personnel,  including 
rehabilitation  counseling  personnel. 

Change:  None. 

Commenter  One  commenter 
suggested  that  the  rehabilitation  long- 
term  training  field  of  Speech-Language 
Pathology  and  Audiology  be  identified 
as  a  priority. 

Discussion:  The  Secretary  does  not 
believe  that  data  from  surveys  initiated 
by  the  Department  to  identify  areas  of 
personnel  shortage  substantiate  the 
need  for  funds  to  support  new  projects 
in  the  field  of  Speech-Language 
Pathology  and  Audiology.  Based  on  data 
collected  through  personnel  shortage 
surveys  initiated  by  the  Department, 
funds  have  been  allocated  for  the  field 
of  Speech-Language  Pathology  and 
Audiology  for  the  support  of 
continuation  projects  only  in  fiscal  year 
1989. 

Change:  None. 

Experimental  and  Innovative  Training 

Comments:  Two  conunenters 
suggested  that  a  priority  be  added  to 
address  the  training  of  service  providers 
and  educators  of  service  providers  for 
individuals  with  severe  disabilities, 
especially  adults  with  traumatic  brain 
injury.  Another  commenter 
recommended  removal  or  alteration  of 
the  priority  to  include  other  types  of 
experimental  and  innovative  training. 

Discussion:  In  addition  to  funding  for 
the  priority  area,  funds  will  be  made 
available  for  the  support  of  new 
Experimental  and  Innovative  Training 
Program  projects  under  a  "Non-Priority" 
category.  This  will  permit  the 
Department  the  flexibility  to  support 
experimental  and  innovative  training 
projects  in  areas  that  are  not  responsive 
to  the  described  priority  for  this 
program,  including  the  area  of  service 
delivery  to  adults  with  traumatic  brain 
injury. 

Change:  None. 

Commenter:  One  commenter 
recommended  that  a  priority  be  added 
to  train  personnel  who  can  provide 
assistance  technology  services  in  the 
vocational  rehabilitation  process, 


especially  in  the  area  of  supported 
employment 

Discussion:  Data  collected  by  the 
Department  in  rehabilitation  personnel 
shortage  surveys  it  initiated  in  1986  and 
1988  have  identified  the  need  to  train 
personnel  in  the  area  of  Rehabilitation 
Engineering.  In  accordance  with  the 
data,  the  Department  allocated  funds  in 
fiscal  year  1987  for  the  support  of  new 
projects  under  the  Rehabilitation  Long- 
Term  Training  Program  in  the  field  of 
Rehabilitation  Engineering.  The 
Department  considers  it  advisable  at 
this  time  to  permit  currently  funded 
grantees  in  the  area  of  Rehabilitation 
Engineering  to  complete  their  projects 
and  to  assess  the  results  of  those 
projects  before  additional  funds  are 
identified  for  training  in  the  area  of 
assistive  technology.  Since  funds  will  be 
available  under  the  Experimental  and 
Innovative  Training  Program  for  a  "Non- 
Priority"  category,  training  projects  may 
be  funded  in  areas  under  this  program 
that  are  not  responsive  to  the  described 
priority,  including  assistive  technology. 

Change:  None. 

Final  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR 
75.105(c)(3).  the  Secretary  will  set  aside 
funds  and  give  an  absolute  preference  to 
applications  submitted  under  the 
Rehabilitation  Long-Term  Training 
Program  in  the  field  of  Rehabilitation 
Counseling  and  under  the  Experimental 
and  Innovative  Training  Program  that 
address  one  of  the  priorities  described 
in  the  notice.  An  absolute  preference  is 
one  that  permits  the  Secretary  to  select 
only  those  applications  that  meet  the 
described  priorities. 

The  publication  of  these  priorities 
does  not  bind  the  United  States 
Department  of  Education  to  fund 
projects  in  any  or  all  of  these  training 
areas,  unless  otherwise  specified  in 
statute.  Funding  of  particular  projects 
depends  on  the  availability  of  funds  and 
the  quality  of  the  applications  received. 

Fuial  Priorities  for  Rehabilitation  Long- 
Term  Training  Program 

Priority  1 — Rehabilitation  Counseling 

Projects  in  the  long-term  training  field 
of  Rehabilitation  Counseling  must 
provide  training  at  the  master's  degree 
level  that  is  designed  to  improve  and 
strengthen  the  capacity  of  rehabilitation 
counselors  to  serve  and  place 
individuals  with  severe  disabilities  in 
employment  especially  competitive 
employment  and  arrange  for 
independent  living  rehabilitation 
services  and  promote  community 


options  for  individuals  with  severe 
disabilities.  The  training  must  directly 
involve  trainees  writh  business  and 
industry  in  providing  rehabilitation 
services,  especially  placement  services, 
to  individuals  with  severe  physical  and 
mental  disabilities,  and  in  providing 
independent  living  rehabilitation 
services  to  individuals  with  severe 
disabilities. 

The  coursework  must  be  designed  to 
provide  trainees  with  skills  and 
knowledge  in:  (1)  Interpreting 
diagnostic,  psychological,  and 
educational  background  information  to 
assess  the  functional  capacities  of,  and 
do  vocational  and  independent  living 
rehabilitation  planning  for,  individuals 
with  disabilities,  including  traumatically 
brain-injured  individuals,  chronically 
mentally  ill  individuals,  and  learning- 
disabled  individuals:  and  (2)  planning 
effective  vocational  and  independent 
living  rehabilitation  programs  for.  and 
delivering  rehabilitation  services  to. 
individuals  with  disabilities,  including 
traumatically  brain-injured,  chronically 
mentally  ill.  and  learning-disabled 
individuals:  (3)  job  development  job 
modification,  and  job  restructuring:  (4) 
workers'  compensation  programs:  (5) 
providing  vocational  and  independent 
living  rehabilitation  services  to 
individuals  with  disabilities  to  facilitate 
their  transition  from  school  to 
employment;  (6)  providing  supported 
employment  services  to  individuals  with 
disabilities;  (7)  providing  services  to 
individuals  with  disabilities  to  facilitate 
their  integration  in  the  community:  (8) 
the  appUcability  of  sections  501.  50Z 
503.  and  504  of  the  Rehabilitation  Act 
and  their  implications  for  placement  of 
individuals  with  disabilities,  including 
the  implications  of  section  504  for  non- 
discrimination in  all  programs  receiving 
Federal  financial  assistance;  (9)  utilizing 
rehabilitation  engineering  resources:  (10) 
the  services  available  under  the  Client 
Assistance  Program;  and  (11)  consulting 
with  employers  and  potential  employers 
to  identify  employment  opportunities  for 
individuals  with  disabilities,  to  educate 
and  train  employers  in  identifying  and 
removing  barriers  to  the  employment  of 
individuals  with  disabilities,  and  to 
educate  or  train  employers  and  potential 
employers  about  various  disabilities  and 
the  vocational  implications  of  those 
disabilities.  Practicum  training  must 
involve  trainees  directly  with  business 
and  industry  in  developing  jobs  and 
placing  individuals  with  disabilities  in 
competitive  employment  and  with 
agencies  providing  independent  living 
rehabilitation  services  to  individuals 
with  disabilities.  The  practicum  training 
may  include  trainee  experiences  in 
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business  and  industry  settings  and 
independent  living  programs. 

Awards  made  in  this  fleld  will  be 
grants. 

Priority  2-~Other 

Proposed  projects  under  this  priority 
must  be  directed  to  the  collection, 
cataloging,  storage,  and  dissemination 
of  rehabilitation  training  materials. 

This  priority  is  intended  to  ensure  that 
training  materials  of  all  types  developed 
under  the  Rehabilitation  Training 
Program  and  other  training  materials 
relevant  for  the  training  of  rehabilitation 
personnel  are  available  for 
dissemination  to  the  rehabilitation 
community. 

Proposed  projects  under  this  priority 
must  demonstrate  the  need  for  the 
training  support  activity,  define  the 
proposed  approach  to  be  utilized,  and 
substantiate  the  cost  effectiveness  of  the 
proposed  approach. 

Ine  award  made  under  this  priority 
will  be  a  cooperative  agreement. 

Final  Priority  for  Experimental  and 
Innovative  Training  Program 

The  training  under  this  priority  must 
address  the  training  of  direct  service 
delivery  personnel  to  provide 
conununity-based  supported 
employment  services.  The  1986 
Amendments  to  the  Rehabilitation  Act 
of  1973  established  a  State  supported 
employment  formula  grant  program  and 
added  supported  employment  as  an 
acceptable  employment  outcome  under 
the  State  vocational  rehabilitation 
services  program  under  Title  I  of  the 
Act.  While  supported  employment  is  a 
viable  rehabilitation  method  for 
achieving  competitive  employment  for 
individuals  with  the  most  severe 
disabilities,  there  is  a  critical  shortage  of 
direct  service  delivery  personnel,  such 
as  job  coaches,  to  provide  supported 
employment  services.  Unless  this 
shortage  is  addressed,  the  full  benefits 
of  the  new  program  and  services  under 
the  vocational  rehabilitation  program 
may  be  delayed  unnecessarily. 

Training  under  this  priority  may  be 
academic  or  non-academic  in  nature. 
Non-academic  training  may  include  a 
sequential  series  of  workshops  or 
seminars  and  practicum  experiences  in 
community-based  settings  that  directly 
involve  trainees  in  providing  supported 
employment  services  to  individuals  with 
the  most  severe  disabilities.  Projects 
may  provide  intensive  training  in  all 
skill  areas  necessary  for  direct  service 
personnel  to  provide  effective  supported 
employment  services. 

Individuals  who  will  be  trained  in  the 
program  may  be  currently  employed, 
recruited  from  retirement,  or  already 


participating  in  another  educational 
program.  The  training  may  be 
supplementary  to  an  existing  training 
program. 

The  awards  made  under  this  priority 
will  be  grants. 

(Authority:  29  U.S.C  774) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.129,  Rehabilitation  Training  Program) 

Dated:  May  16, 1989. 
Lauro  F.  Csvaios, 
Secretary  of  Education. 
|FR  Doc.  89-13727  Filed  8-^-69: 8:45  am| 
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DEPARTMENT  OF  EDUCATION 
(CFDA  Na:  64.129] 

Rehabilitation  Long-Twm  Training 
Program;  Invitation  for  Applications 
for  Now  Awarda  in  tha  Araai  of 
R«hal)illtation  CounaaNng  and  "Ottm" 
for  Fiscal  Year  (FY)  1989 

Purpose  of  program:  This  program 
provides  grants  to  State  agencies  and 
other  public  or  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  education,  for  projects  designed 
to  increase  the  supply  of  qualiFicd 
personnel  available  for  employment  in 
public  and  private  agencies  and 
institutions  involved  in  the  vocational 
and  independent  living  rehabilitation  of 
individuals  with  physical  and  mental 
disabilities  and  to  maintain  and  upgrade 
basic  skills  and  knowledge  of  personnel 
employed  as  providers  of  vocational, 
medical,  social  or  psychological 
rehabihtation  services. 

Deadline  for  Transmittal  of 
Applications:  July  25, 1989. 

Applications  Available:  June  13, 1989. 

Estimated  Total  Available  Funds: 
$1,200,000. 

Awards  are  to  be  made  in  two  priority 
categories.  Specific  information 
regarding  estimated  funds  and  awards 
appears  in  the  chart  in  this  notice. 

Note:  The  Department  is  not  twund  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  and  85; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  Parts  385  and  386. 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
in  this  issue  of  the  Federal  Register,  also 
apply. 

For  Applications  or  Information 
Contact:  Mary  Ford,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3332  (Switzer  Building), 


Washington,  DC.  20202-2650.  Telephone: 
(202)  732-1351. 
Program  Authority:  29  U.S.C.  774. 

Dated:  June  6, 1989. 
Patricia  McGUl  Smith. 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 


Categofy 

Estimated 

•vailabie 

funds 

Eslimaled 
average 
size  of 
awards 

Esti- 
maled 
No.  01 
awards 

Priority  1— 
R«habi(i1ation 
counseiing 

Priority  2— Ottwr.. 

SI  .000.000 
S200.000 

SI  00.000 
S200.000 

10 

1 

(FR  Doc.  89-13728  Filed  8-8-89:  8:45  am) 
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(CFDA  NOJ  84.1291 

Experimental  and  Innovative  Training 
Program;  Invitation  for  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1989 

Purpose  of  program:  This  program 
provides  grants  to  State  agencies  and 
other  public  or  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  education,  to  develop  new  types 
of  training  programs  for  rehabilitation 
personnel  and  to  demonstrate  the 
effectiveness  of  these  new  types  of 
training  programs  for  rehabilitation 
personnel  in  providing  rehabilitation 
services  to  persons  with  severe 
disabilities  and  to  develop  new  and 
improved  methods  of  training 
rehabilitation  personnel  to  achieve  more 
effective  delivery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

Deadline  for  transmittal  of 
applications:  July  25, 1989. 

Applications  available:  June  13, 1989. 

Estimated  total  available  funds: 
$500,000. 

Awards  are  to  be  made  in  one  priority 
category  and  one  non-priority  category. 
Specific  information  regarding  estimated 
funds  and  awards  appears  in  the  chart 
in  this  notice. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  Up  to  36  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  80,  81,  and  85; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  Parts  385  and  387. 

The  priority  in  the  notice  of  final 
priorities  for  this  program,  as  published 
in  this  issue  of  the  Federal  Register,  also 
applies. 
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For  applications  or  information 
contact-  Mary  Ford,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3332  (Switzer  Building). 
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Washington,  DC  20202-2850.  Telephone: 
(202)  732-1351. 
Program  authority:  29  U.S.C  774. 


Category 


Dated:  )une  6. 1989. 

Patricia  McGUl  Smith. 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 


Priority^rainJng  d»ect  service  de«we«y  persorwel  to  provide  suppo^ 
Noo-pr>orily  ™. _ 


EsKmated 

avaiabie 

funds 


saooxxx) 

$200,000 


Estvneled 
average 
size  of 


$150,000 
$100,000 


EsSmaled 
No.  of 


2 

2 
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DEPARTMENT  OF  TRANSPORTATION       tOPPLEMeMTABV  imtormatiom: 


Federal  Aviation  Administration 

14  CFR  Part  91 

(Docket  No.  2S304;  AmdL  No.  •1-209] 

RIN  2120-AC35 

Terminal  Control  Araa  (TCA) 
Clasaification  and  TCA  Pilot  and 
Navigational  Equipment  Requirements 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  delay  of  effective 
date. 

tUMMARY:  On  October  6, 1988,  the 
Federal  Aviation  Administration  (FAA) 
issued  Amendment  Nos.  61-80,  71-11. 
and  91-205,  Terminal  Control  Area 
(TCA)  Classification  and  TCA  Pilot  and 
Navigational  Equipment  Requirements, 
(53  FR  40318).  Those  amendments 
require,  among  other  things,  all  aircraft 
operating  in  a  TCA  to  be  equipped  with 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  or  tactical  Air  Navigation 
(TACAN)  equipment,  eliminating  the 
previous  exclusion  for  helicopters 
effective  ]uly  1, 1989.  This  action  delays 
the  effective  date  of  the  navigational 
equipment  requirement  for  helicopter 
operations  in  a  TCA  until  Jitnaaiy  1. 
1990. 

The  FAA  by  separate  action  intends  to 
propose  to  amend  the  reflations 
requiring  VOR  or  TACAN  navigational 
equipment  only  for  aircraft  conducting 
operations  under  IFR  Consequently,  the 
FAA  is  delaying  the  effective  date  of  the 
TCA  navigational  equipment 
requirement  for  160  days.  This  delay  is 
necessary  to  allow  interested  parties  to 
comment  on  the  related  equipment 
proi}osal  and  to  delay  purchase  of 
equipment  should  that  proposal  be 
adopted. 

EFFICnVE  DATE  )uBe  8, 1989. 
POfI  niRTHCfl  tNTOMNATION  CONTACT 

Mr.  Robert  L  Laser,  Air  Traffic  Rules 
Branch.  ATO-230,  Airspace — Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-6783.  Any  person  may  obtain  a  copy 
of  this  document  by  submitting  a  request 
to  the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Inquiry  Center,  APA-200. 800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or  by  calling 
(202)  267-3464.  Communications  must 
identify  the  amendment  number  of  the 
document. 


Backgrouod 

On  October  6, 1988,  the  Federal 
Aviation  Administration  (FAA)  issiied 
Amendment  Nos.  61-80,  71-11,  and  91- 
205,  Terminal  Control  Area  (TCA) 
Classification  and  TCA  Pilot  and 
Navigational  Equipment  Requirements 
(53  FR  40318).  Those  amendments 
require,  among  other  things,  all  aircraft 
operating  in  a  TCA  to  be  equipped  with 
VOR  or  TACAN  navigational  eqatpment 
thereby  eliminating,  effective  July  1. 
1989,  the  previous  exclusion  for 
helicopters  from  the  navigation 
equipment  requirement. 

Since  that  time,  the  FAA  has  received 
numerous  requests  for  exemption  from 
the  helicopter  equipment  requirement, 
and  petitions  to  allow  the  use  of  certain 
area  navigational  equipment  for 
operations  in  a  TCA.  Specifically,  the 
National  Association  of  State  Aviation 
Officials,  in  its  letter  of  January  14, 1989, 
stated  that  many  new  generation 
helicopters  are  operating  with  LORAN- 
C  as  a  primary  navigation  system,  and 
that  LORAN-C  equipment  provides 
better  position  information  than  VOR 
equipment  The  Experimental  Aircraft 
Association  (EAA),  in  its  letter  of 
January  5, 1980,  advised  the  FAA  that  it 
had  conducted  an  investigation 
concerning  the  TCA  navigation 
equipment  requirement.  It  was  EAA's 
conclusion  that  LORAN-C  produces 
more  satisfactory  results  for  many  users 
and  is  much  more  useful  for  helicopter 
operations  than  VOR  equipment  The 
Helicopter  Association  IntematioDal 
(HAI)  petitioned  the  FAA  for  a  similar 
change  to  the  equipment  requirement — 
an  exception  to  the  VOR  or  TACAN 
requirements  for  visual  flight  rules 
(VFR)  and  special  VFR  helicopter 
operations.  Several  other  organizations 
that  use  helicopters  extensively  have 
petitioned  the  FAA  for  exemption  from 
the  VOR/TACAN  navigation  equipment 
requirement  dting  that  their  aircraft  are 
already  equipped  with  LORAN-C 

Discussion 

Section  91.33(d)(2)  of  the  Federal 
Aviation  Regulations  (FAR)  (14  CFR  Part 
91)  specifies  that  all  civil  aircraft  used  to 
conduct  instrument  flight  rules  (IFR) 
operations  must  have 
"*  *  *  navigational  equipment 
appropriate  to  the  ground  facilities  to  be 
used."  This  provision  is  intentionally 
broad  to  allow  the  use  of  a  variety  of 
ground-based  navigational  facilities 
when  conducting  flight  under  IFR. 
However,  the  requirement  is  not 
applicable  to  public  aircraft,  i.e..  aircraft 
used  only  in  the  service  of  a 
government,  or  a  political  subdivision, 
and  foreign  aircraft.  Section  91.90  of  the 


FAR,  Terminal  Control  Areas,  provides 
a  More  specific  navigational  equipment 
requirement  for  both  civil  and  public 
aiKraft  conducting  IFR  operations  in  a 
highly  regulated  air  traffic  control  (ATC) 
environment.  To  illustrate,  in  the  past 
most  departure  and  arrival  procedures 
at  TCA  primary  airports  involved 
navigation  via  specific  VOR  radials  to  a 
given  point  along  an  airway,  route,  or 
precision  instrument  approach 
procedure.  In  the  current  radar 
environment  the  use  of  VOR  radials  in 
conjunction  with  departure  and 
approach  procedures  is  often  replaced 
with  radar  vectoring  procedures. 
However,  the  ATC  system  must  be 
prepared  to  revert  to  a  non-radar 
environment  should  the  need  arise,  in 
vAich  case,  the  VOR  or  TACAN 
requirement  would  be  critical  to  the 
continued  ATC  separation  of  aircraft. 

The  need  for  specific  navigational 
equipment  for  aircraft  conducting 
operations  in  a  TCA  under  VFR  is  a 
(Afferent  issue.  In  a  radar  environment 
departure  and  arrival  operations 
conducted  by  aircraft  under  IFR  or  VFR 
are  handled  by  ATC  in  very  much  the 
same  manner.  Traffic  operating  under 
VFR  is  generally  provided  with  radar 
vectors  to  points  beyond  which 
navigation  within  the  TCA  can  be 
accomplished  using  pilotage  or  dead 
reckoning  procedures.  Should  the  radar 
become  inoperative,  ATC  would  simply 
allow  VFR  aircraft  to  navigate  via  visual 
reference  to  known  checkpoints  and 
landmarks  where  such  routes  can  be 
procedurally  separated  from  those  used 
by  IFR  aircraft. 

The  Rule 

Therefore,  based  on  the  foregoing,  the 
FAA  by  separate  action  intends  to 
propose  to  amend  the  regulations  to 
require  VOR  or  TACAN  navigational 
equipment  only  for  aircraft  conducting 
operations  under  IFR.  Consequently,  the 
FAA  is  delaying  the  effective  date  of  the 
TCA  navigational  equipment 
requirement  for  180  days.  This  delay  is 
necessary  to  allow  interested  parties  to 
comment  on  the  related  equipment 
proposal  and  to  delay  purchase  of 
equipment  should  that  proposal  be 
adopted. 

Conclusion 

For  the  above  reasons  the  FAA  has 
determined  that  this  action  is  not  a 
"major  rule"  under  Executive  Order 
12291;  and  is  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  A  full 
regulatory  evaluation  was  prepared  for 
the  final  rule  in  Docket  No.  25304  and 
placed  in  the  regulatory  docket.  This 
action  to  delay  the  effective  date  of  one 
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part  of  that  rule  does  not  have  any 
significant  effect  on  the  information  and 
conclusions  contained  in  that 
evaluation.  Accordingly,  the  existing 
regulatory  evaluation  remain  valid  and 
no  futher  evaluation  is  required.  Also, 
for  the  reasons  contained  in  the 
regulatory  evaluation  in  the  docket,  I 
certify  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Federalism  Determination 

The  requirements  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjecto  in  14  CFR  Part  91 

Aviation  safety.  Safety.  Aircraft,  Air 
traffic  control,  Pilots,  Airspace,  Air 
transportation,  and  Airports. 

The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  91)  as  follows: 

PART  91-(Ai«ENDED) 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C  130117),  1303, 1344, 
1346, 1352  through  1355. 1401. 1421  through 
1431. 1471. 1472. 1502. 1510. 1522.  and  2121 
through  2125:  Articles  12.  29.  31.  and  32|a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  el  seq: 
E.0. 11514:  49  U.S.C  160(g)  (Revised  Pub.  L 
97-449.  January  12. 1963). 

S91-M    (AmmdedJ 

2.  Section  91.90(c)(1)  is  amended  by 
replacing  the  words  "July  1, 1989."  with 
the  words  "January  1, 1990." 

Issued  in  Washington.  DC.  on  June  6. 1989. 
Robert  E.  Uliittington. 

Acting  Administrator. 

(FR  Doc.  89-13753.  Filed  6-6-^9:  3:46  pmj 
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Presidential  Documents 


Title  3— 

The  President 


Proclamatioii  5968  of  June  7,  1989 

Flag  Day  and  National  Flag  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

While  the  American  flag  has  changed  through  the  years,  the  principles  for 
which  it  stands  have  not. 

The  Stars  and  Stripes  were  adopted  as  our  Nation's  emblem  on  June  14, 1777. 
when  the  delegates  to  the  Continental  Congress  resolved  "that  die  flag  of  the 
thirteen  United  States  be  thirteen  stripes,  alternate  red  and  white;  that  the 
union  be  thirteen  stars,  white  in  a  blue  field,  representing  a  new  constella- 
tion." This  design  captured  the  character  of  our  fledgling  Nation — ^while  each 
State  retained  its  distinct  identity,  all  were  united  in  the  struggle  to  secure 
America's  freedom  and  independence.  The  stars  portraying  the  United  States 
as  a  new  constellation  conveyed  the  shining  promise  of  this  land  of  liberty 
and  opportimity. 

Over  the  years,  as  more  States  were  formed  and  added  to  the  Union,  the  flag 
changed  in  appearance.  Today,  it  boasts  50  stars,  each  representing  one  of  the 
50  States.  What  time  and  history  have  not  altered  are  the  ideals  celebrated  by 
the  Stars  and  Stripes:  America's  dedication  to  individual  liberty  and  her 
respect  for  the  God-given  rights  of  all  men.  The  flag's  brilliant  colors  continue 
to  reflect  the  diversity  of  the  American  people,  while  its  tightly  woven  fabric 
recalls  our  national  unity. 

As  our  national  emblem,  the  flag  should  be  treated  with  reverence.  Our  regard 
for  the  flag  is  a  measure  of  our  respect  for  the  men  and  women  who  devoted 
their  lives  to  this  noble  experiment  in  self-government*  for  the  veterans  who 
have  carried  Old  Glory  into  battle;  and  for  the  pioneers  who  have  carried  it 
across  the  continent,  to  the  ends  of  the  earth,  and  even  into  space.  When  we 
turn  to  the  flag  with  hand  held  high  and  hand  over  heart,  we  give  due  honor  to 
those  who  have  fashioned  and  defended  the  great  Republic  for  which  it 
stands. 

It  is  our  solemn  duty  to  ensure  that  the  Stars  and  Stripes  remain  a  symbol  of  a 
land  that  is  good  and  free.  We  have  a  responsibility  to  ensure  that  generations 
yet  unborn  will  be  able  to  Uft  the  flag  with  the  same  pride  and  sense  of 
purpose  as  those  who  carried  it  at  Yorktown,  Gettysburg,  Iwo  Jima,  and  in 
every  campaign  for  peace  and  Hberty  around  the  world.  On  Flig  Day,  and 
during  National  Flag  Week,  let  us  rededicate  ourselves  to  the  ideals  of  our 
forebears,  so  that  our  own  children  and  grandchildren  can  always  look  to  Old 
Glory  as  the  emblem  of  "one  Nation  under  God,  indivisible,  with  liberty  and 
justice  for  all." 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  a  joint  resolution 
approved  August  3, 1949  (63  Stat.  492),  designated  June  14  of  each  year  as  Flag 
Day  and  requested  the  F^sident  to  issue  an  armual  proclamation  calling  for 
its  observance  and  for  the  display  of  the  flag  of  the  United  States  on  all 
government  buildings.  The  Congress  also  requested  the  President,  by  joint 
resolution  approved  June  9,  1966  (80  Stat.  194),  to  issue  annually  a  proclama- 
tion designating  the  week  in  which  June  14  occurs  as  National  Flag  Week  and 
calling  upon  all  citizens  of  the  United  States  to  display  the  flag  during  that 
week.  ^ 
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NOW.  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  14.  1989.  as  Flag  Day  and  the  week 
beginning  June  11  as  National  Flag  Week.  I  direct  the  appropriate  officials  of 
the  government  to  display  the  flag  of  the  United  States  on  all  government 
buildings  during  that  week.  I  urge  all  Americans  to  observe  Flag  Day,  June  14. 
and  Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other 
suitable  places. 

I  also  urge  the  American  people  to  celebrate  those  days  from  Flag  Day  through 
■  Independence  Day,  also  set  aside  by  the  Congress  (89  Stat.  211),  as  a  time  to 
honor  America  by  having  public  gatherings  and  activities  at  which  they  can 
honor  their  counby  in  an  appropriate  manner,  including  publicly  reciting  the 
Pledge  of  Allegiance  to  the  Flag  of  the  United  States  of  America. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxler  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tt\e  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  918 

(Docket  No.  FV-89-0S0) 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Peaches  Grown  in  Georgia 

agency:  Agricultural  Marl(eting  Service, 
USDA. 

action:  Final  rule. 

SUMfWARV:  This  Final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
918  for  the  1989-90  Tiscal  period  which 
began  March  1, 1989.  This  action  is 
needed  for  the  Georgia  Peach  Industry 
Committee  (Committee)  established 
under  the  order  to  incur  operating 
expenses  during  the  1989-90  fiscal 
period  and  to  collect  funds  during  that 
period  to  pay  those  expenses.  This  will 
facilitate  program  operations.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
EFFECTIVE  DATES:  March  1, 1989,  through 
February  28, 1990  (§  918.226). 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhart,  Marketing  Order 
AdministraMun  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96436,  Room  2530-S,  Washington, 
DC  20090-6456,  telephone  202-475-3919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  No.  918  (7  CFR 
Part  918)  regulating  the  handling  of  fresh 
peaches  grown  in  Georgia.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "iron-major" 
rule  under  criteria  contained  therein. 

I'ursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  l>oth  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  18  handlers 
of  Georgia  peaches  regulajed  under  this 
marketing  order  each  season,  and 
approximately  180  peach  producers  in 
Georgia.  Small  agricultural  producers 
have  l)een  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less' than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  the  handlers  and 
producers  of  Georgia  peaches  may  be 
classified  as  small  entities. 

The  Georgia  peach  marketing  order, 
administered  by  the  Department  of 
Agriculture  (Department),  requires  that 
the  assessment  rate  for  each  fiscal  year 
shall  apply  to  all  assessable  peaches 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  of  Georgia 
peaches.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services  and  persoiinel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  are  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
ttte  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Georgia  peaches  (in 
bushels).  Because  that  rate  is  applied  to 
actual  shipments,  it  must  l>e  established 


at  a  rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  Committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  Committee  will 
have  funds  Jlo  pay  its  expenses. 

The  Committee  unanimously 
recommended  1989-90  fiscal  period 
expenditures  of  $12,810  and  an 
assessment  rate  of  $0,005  per  bushel  of 
assessable  peaches  shipped  under  M.O. 
918.  In  comparison,  1988-89  fiscal  period 
expenditures  were  $11,122  and  the 
assessment  rate  was  $0,005.  The  total 
"budget,  which  is  al>out  the  same  as  last 
year's,  is  for  program  administration. 

Assessment  income  is  estimated  at 
$7,486  for  the  1989-90  fiscal  period 
based  on  shipments  of  1,497,200  bushels 
of  fresh  peaches.  Interest  income  will 
amount  to  approximately  $1,587. 
Committee  reserves  funds  will  be 
utilized  to  cover  the  anticipated  $3,737 
deficit  for  the  1989-90  fiscal  period.  In 
the  1988-89  fiscal  period,  assessment 
income  totalled  $8,080  based  on 
shipments  of  1,339,000  assessable 
bushels  of  peaches  and  interest  income 
totalled  $1,616. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  May  15, 1989  (54 
FR  20857).  The  comment  period  ended 
May  25, 1989.  No  comments  were 
received. 

While  this  action  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  ihe  additional 
costs  may  be  passed  onto  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdll  entities. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
Committee,  it  is  found  that  this  final  rule 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  final  nile  should  be  expedited 
because  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  Therefore,  it  is  also  found  that 
good  cause  exists  for  not  postponing  the 
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effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  918 

Marketing  agreements  and  orders. 
Peaches.  Georgia. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  918  is  amended  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  918-FRESH  PEACHES  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
Part  918  continues  (o  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31,  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  S  918.228.  is  added  to  read  as 
follows: 

S918.226    Expenses  and  asseesment  rate. 

Expenses  of  $12,810  by  the  Georgia 
Peach  Industry  Conunittee  are 
authorized,  and  an  assessment  rate  of 
$0,005  per  bushel  of  assessable  peaches 
is  established  for  the  fiscal  period 
ending  February  28. 1990. 

Dated:  June  6. 1968. 

WilUam ).  Doyle, 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 

|FR  Doc.  80-13809  Piled  6-9-89: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

BuTMu  of  Export  Administration 

15  CFR  Parts  773  and  775 
(Docket  No.  90409-9109] 

Hong  Koog  import  CaitlflaUr, 
Replacing  Hong  Kong  Import  License 
as  Required  Support  Document 

aocncy:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 


;  Section  775.3  of  the  Export 
Administration  Regulations  (EAR) 
currently  requires  that  applicants  obtain 
the  official  duplicate  copy  of  Form  3. 
Hong  Kong  Import  License,  in  support  of 
an  individual  validated  license 
application  (Form  BXA-622P)  for  the 
export  to  Hong  Kong  of  commodities 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number.  This  final  rule  changes  that 
requirement  by  instructing  exporters  to 
obtain  the  Hong  Kong  Import  Certificate 
instead  of  the  Hong  Kong  Import 
License.  This  rule  also  changes  the  name 


and  address  of  the  Hong  Kong 
authorities  responsible  for  administering 
the  Hong  Kong  Import  Certificate/ 
Delivery  Veriflcation  procedure. 

The  Bureau  of  Export  Administration 
has  decided  to  malce  this  change 
because  the  Hong  Kong  Import 
Certificate  now  complies  with  all  the 
documentation  elements  considered 
essential  by  the  Coordinating 
Committee  on  Multilateral  Controls 
(COCOM). 

Consistent  with  the  grace  period 
provided  in  S  775.9(b)(2)  of  the  EAR. 
applicants  for  export  licenses  to  Hong 
Kong  may  continue  to  use  the  Hong 
Kong  Import  License  in  support  of  their 
applications  through  July  27. 1989. 
Applications  received  by  the  Office  of 
Export  Licensing  after  that  date  must  be 
supported  by  a  Hong  Kong  Import 
CertiHcate. 

EFFECnvi  OATC  This  rule  is  effective 
June  12, 1989. 
TOM  RWTHCR  mFOfOMATION  CONTACT: 

Willard  Fisher.  Regulations  Branch. 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-3856. 
SUPPLCMCNTARV  INFOMNATION: 

Rulemaking  Requirements 

1.  This  rule  complies  with  Executive 
Order  12291  and  Executive  Order  12861. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  Hong  Kong 
Import  Certificate  is  issued  by  the    . 
Government  of  Hong  Kong. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  or  by  any  other  law,  under  sections 
803(a)  and  604(8)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  bis  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)(5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportimity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 


EAA  does  not  require  that  this  nde  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

list  of  Subjects  in  15  CFR  Parts  773  ami 

775 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  773  and  775  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  773  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72, 93  Stat.  503  (50 
U.S.C  app.  2401  et  seq),  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981.  by  Pub.  L  99- 
64  of  July  12, 1965,  and  by  Pub.  L  100^18  of 
August  23. 1988:  E.0. 1252S  of  July  12. 1965  (50 
PR  28757.  July  16, 1965):  Pub.  L  95-223  of 
December  28. 1977  (50  U.S.C.  1701  et  seq); 
EO.  12532  of  September  9. 1985  (50  PR  36881. 
September  10. 1965)  as  affected  by  notice  of 
September  4. 1966  (51  PR  31925.  September  a 
1988):  Pub.  L  99-440  of  October  2. 1986  (22 
U.S.C  5001  et  seq.y.  and  E.0. 12571  of 
October  27, 1966  (51  PR  39505.  October  29. 
1986). 

2.  The  authority  citation  for  15  CFR 
Part  775  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72. 93  Stat.  503  (SO 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L  97-145  of  December  29. 1961.  by  Pub.  L  99- 
64  of  July  12. 1985.  and  by  Pub.  L  100-418  of 
August  23. 1988:  E.0. 12525  of  July  12. 1985  (50 
PR  28757.  July  16, 1985). 

PART  773-(  AMENDED] 

S773J    lAmended] 

3.  In  S  773.8,  paragraph  (djfi)  is 
amended  by  removing  the  phrase  "a 
Hong  Kong  Import  License,"  from  the 
first  sentence. 

PART  775-(  AMENDED] 

977S.3    lAmonded] 

4.  Section  775.3(b)  is  amended  by 
removing  the  phrase  "(see  S  775.3(c)(3) 
of  this  section)"  immediately  following 
the  words  "Hong  Kong"  in  the  list  of 
country  destinations  subject  to  the 
International  Import  Certificate/ 
Delivery  Verification  Certificate  System 
requirements. 
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5.  Section  775.3(c)  is  amended  by 
removing  the  phrase  "'Hong  Kong 
Import  License,'"  from  paragraph  (c)(1) 
and  by  removing  paragraph  (c)(3). 

6.  Section  775.3(g)(l)(ii)  is  amended  by 
removing  the  phrase  "(or  Hong  Kong 
Import  License)"  from  the  Tint  sentence 
of  the  certification  and  by  removing  the 
phrase  "or  Hong  Kong  Import  License" 
from  the  second  sentence  of  the 
certification. 

7.  Section  775.3(g)(2)(i)  is  amended  by 
removing  the  phrase  "(or  Hong  Kong 
Import  License)"  from  the  first  sentence 
of  the  certification  and  by  removing  the 
phrase  "or  Hong  Kong  Import  License" 
from  the  second  sentence  of  the 
certification. 

8.  Section  775.3{g)(2)(ii)  is  amended  by 
removing  the  phrases  "(or  Hong  Kong 
Import  License)"  and  "or  Hong  Kong 
Import  License"  from  the  certification. 

9775.9   lAmended] 

9.  Section  775.9(f)(2)  is  amended  by 
removing  the  phrase  "(or  Hong  Kong 
Import  License)"  from  the  second 
certification. 

Supplement  No.  1  to  Part  775— 
(Amended] 

10.  Supplement  No.  1  to  Part  775  is 
amended  by  revising  the  entry  for  Hong 
Kong  to  read  as  follows: 

Authorities  Administering  Import 
Certificate/Delivery  Verification  System 
in  Foreign  Countries' 


Country  IC/OV  authorities 


System 
administered' 


Hong  Kong Trade  Department, 

CX:ean  Centre, 
Canton  Road, 
Tsimshatsui. 
Kowtoon,  Hong 
Kong. 


IC/DV 


'  tc— Jmpoft  Certificate  and/or  DV— Delivery  Veri- 
(ication. 

Dated:  June  6, 1989. 
lames  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 
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■  FacRimiies  of  Import  Certiricates  and  Delivery 
Vehfications  issued  by  each  of  these  countries  may 
be  Inspected  at  the  Bureau  of  Export  Administration 
Western  Regional  Office.  3300  Irvine  Avenue,  Suite 
345.  Newport  Beach.  California  92860-3198  or  at  any 
U.S.  Department  of  Commerce  District  Office  or  at 
the  Office  of  Export  Licensing.  Room  1099D,  U.S. 
Department  of  Commerce.  14th  Street  and 
Pennsylvania  Avenue.  NW..  Washington.  DC  20230. 


15  CFR  Part  799 
IDocfcet  No.  80962-8162] 

Revision  of  Validated  Ucense  Controls 
on  Lx>w-Level  MactUne'Vlsion  Systems 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL).  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls 

This  rule  amends  the  validated  export 
license  controls  on  certain  low-level 
machine-vision  systems  controlled  on 
the  CCL  when  used  as  computer 
"related  equipment"  in  ECCN  1565A(h). 
These  commodities  will  now  require  a 
validated  license  for  export  only  to 
destinations  in  Country  Groups  Q.  S,  W, 
Y  and  Z,  the  People's  Republic  of  China, 
and  Afghanistan  for  national  security 
reasons.  This  action  is  in  accordance 
with  a  finding  of  foreign  availability 
under  section  S(f)  of  the  Export 
Administration  Act  of  1979,  as  amended. 

Notice  of  the  foreign  availability 
determination  on  this  equipment  is 
published  in  the  Notices  section  of  this 
Federal  Register. 

EFFECnvE  DATE:  This  rule  is  effective 
June  12, 1989. 

RM  FURTHER  INFORMATION  CONTACT: 

Maurice  Cook,  Office  of  Foreign 
Availability,  Department  of  Conunerce, 
Washington,  DC  20230.  Telephone:  (202) 

377-8074. 

SUPPLEMENTARY  INFORMATION: 

Rulemal(ing  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553)  includinjj  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  final  form  because  this  rule 
does  not  impose  a  new  control.  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 


public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  F>rocedure  Act  (5  U.S.C. 
553),  or  by  any  other  law.  under  sections 
603(a)  and  604(a]  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

4.  This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0005. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Accordingly,  this  rule  is  being  issued 
in  final  form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

list  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  799  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app  2401  etseq).  as  amended  by  Pub. 
L  97-146  of  December  29. 1961  and  by  Pub.  L 
99-64  of  July  12. 1985  and  by  Pub.  L  100-418 
of  August  23. 1988:  E.0. 12525  of  July  12. 1985 
(50  PR  28757.  July  16. 1985):  Pub.  L  95-223  of 
December  28. 1977  (50  US  C.  1701  et  spq): 
E.0. 12532  of  September  9,  1985  (."iO  PR  36861. 
September  10. 1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  8, 
1986);  Pub.  1.  99-440  of  October  2. 1986  (22 
U.S.C.  5001  et  seq.):  and  E.0. 12571  of 
'October  27. 1986  (51  PR  Sa.SOS.  October  29. 
1986). 

Supplement  No.1  to  §  799.1    (Amended] 

2.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List).  Commodity 
Croup  5  (Electronics  and  incision 
Instruments),  ECCN  1585.A  la  amended 
by  revising  the  Validated  License 
Required  paragraph  to  read  "Country 
Groups  QSTVWYZ.  However,  a 
validated  license  is  required  only  to 
destinations  in  Country  Croups 
QSWYZ,  the  Peoples  Republic  of  China, 
and  Afghanistan  for  low-level  machine- 
vision  systems  controlled  under 
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paragraph  (h)  that  do  not  exce«d  any  of 
the  following: 

(1)  Total  number  of  image  elements — 
65.538; 

(2)  Shades  of  gray— ^250;  or 

(3)  Framea  per  second — 3.3." 

Dated:  )une  7. 1988. 
lames  M.  LsMunyon. 

Deputy  Assistant  Secretary  for  Export 

Administration. 
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DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CfR  Ch.  I 

(Docket  Mo.  87N-0246I 

Certain  Food,  Coemetlc,  and 
MisceBeneous  Regulations;  Editorial 
Amendments 

aocncy:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMANV:  The  Food  and  Drug 

Administration  (FDA)  is  amending 
certain  of  its  food,  cosmetic  and 
miscellaneous  regulations  to  correct 
cross-references  and  typographical 
errors  and  to  update  the  titles,  mailing 
symbols,  and  addresses  of  certain 
organizations.  This  action  will  improve 
the  accuracy  and  clarity  of  the 
regulations. 

DATES:  Effective  June  12. 1989.  except 
for  21  CFR  Parts  103, 108. 109. 131. 133. 
135, 136, 137. 139. 145  (other  than 
S  145.3],  146. 150, 155  (other  than 
S  155.3],  156  (other  than  8  156.3).  160. 
161. 163. 164. 166. 168.  and  169  (other 
than  {  169.3).  which  are  effective  on  July 
13, 1988;  written  objections  and  requests 
for  a  hearing  to  21  CFR  Parts  103,  lOa 
lOe.  131. 133. 135. 136, 137. 139. 14S 
(except  1 145.3).  146,  ISO.  155  (except 
S  155.3),  156  (except  i  156.3).  160, 161, 
163. 154. 166, 168, 169  (except  S  169.3), 
172. 173, 175. 176. 177, 178, 179,  and  180 
by  July  12. 1989. 

AOONCntS:  Written  objections  to  21 
CFR  Parts  103, 108. 109, 131, 133, 135. 
136. 137, 139. 145  (except  {  145.3),  146, 
150, 155  (except  S  155.3],  156  (except 
S  156.3],  160, 161. 163, 164. 166, 168, 169 
(except  9  169.3).  172. 173. 175. 176, 177. 
178. 179.  and  180  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

TON  PUHTHtll  MTONMATION  CONTACT: 

T.  Rada  Proehl.  Regulations  Editorial 
Staff  (HFC-222).  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 301-443-2894. 
SUPPLEMCNTARV  INFORMATION:  FDA  is 
revising  certain  of  its  food,  cosmetic 
and  miscellaneous  regulations  to  correct 
cross-references  and  typographical 
errors  and  to  update  the  titles,  mailing 
symbols,  and  addresses  of  certa'n 
organizations.  The  affected  regulations 
are  sections  within  21  CFR  Chapter  L 

Publication  of  this  document 
constitutes  Hnal  action  on  the  changes 
to  21  CFR  Parts  70.  71.  80. 101, 102. 106. 
110, 114. 130, 170, 181, 184, 189.  701. 1240. 
and  1250  and  9S  145.3. 155.3. 156.3,  and 
169.3  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  Notice  and 
public  procedure  on  these  corrections 
are  unnecessary  because  FDA  is  merely 
correcting  outdated  cross-references, 
typographical  errors,  and  titles,  mailing 
symbols,  and  addresses  of  certain 
organizations. 

The  portions  of  the  final  rule  that 
revise  21  CFR  Parts  103, 108. 109, 131. 
133. 135. 136. 137. 139. 145  (except 
S  145.3).  146. 150. 155  (except  {  155.3). 
156  (except  S  156.3).  160, 161, 163. 164. 
166. 168, 169  (except  S  169.3).  172. 173. 
175. 176, 177, 178, 179,  and  180  are  being 
promulgated  under  authority  of  sections 
409  and  701(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  Act)  (21  LI.S.C 
348  and  371(e)),  which  require  the 
agency  to  consider  objections  to  final 
rulemaking.  The  agency  notes,  however, 
that  none  of  the  changes  that  the  agency 
is  making  in  these  parts  effect  a 
substantive  change.  Any  person  who 
will  be  adversely  affected  by  the 
revisions  to  these  parts  may  at  any  time 
on  or  before  July  iJZ.  1969.  file  with  the 
Dockets  Management  Branch  (address 
above)  written  objections  thereto.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  die  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 


document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Therefore,  under  the  authority  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
the  Federal  Import  Milk  Act,  and  the 
Public  Health  Service  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  Chapter  I  is 
amended  as  follows: 

PART  70-COLOR  ADDITIVES 

1.  The  authority  citation  for  21  CFR 
Part  70  continues  to  read  as  follows: 

Authority:  Sees.  701. 706.  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
UJS.C  371,  376). 

S70.1f    [Amended] 

2.  Section  70.19  Fees  for  listing  is 
amended  in  paragraph  (p)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutrition". 

PART  71— COLOR  ADOmVE 
PETITIONS 

3.  The  authority  citation  for  21  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  Sees.  701.  706. 52  Stat  105&-10S6 
as  amended.  74  StaL  399-407  as  amended  (21 
U5.C  371, 376). 

9  71.1 .  [Amended] 

4.  Section  71.1  Petitions  is  amended  in 
paragraph  (c)  by  removing  "Biueau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

PART  80-COLOR  ADDITIVE 
CERTIFICATION 

5.  The  authority  citation  for  21  CFR 
Part  80  continues  to  read  as  follows: 

Authority:  Sees.  701, 706.  52  Stat.  105S-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376). 


SaOilO    [Anwnded] 

6.  Section  80.10  Fees  for  certification 
services  is  amended  in  paragraph  (d)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

980.21    [AfflMKtod] 

7.  Section  80.21  Request  for 
certification  is  amended  in  paragraphs 
(j)  (1),  (2),  (3).  and  (4)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutrition". 

PART  101-FOOD  LABELING 

8.  The  authority  citation  for  21  CFR 
Part  101  continues  to  read  as  follows: 
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Authority:  Sees.  4. 6,  Pub.  L  B9-7S5, 80  Stat 
1297, 1299, 1300  (15  U.S.C.  1453, 1455):  sees. 
403,  701,  Pub.  L  717.  52  Stat.  1047-1048  as 
amended.  1055-1056  as  amended  (21  U.S.C. 
343,  371);  21  CFR  5.10  and  5.11;  }  101.11  is 
issued  only  under  sees.  201(8).  403(p).  400. 
701(a),  Pub.  L  717.  52  Stat  1055,  72  Stat  1784- 
1788  as  amended  91  Stat.  1453  (21  VJS.C. 
321(8).  343(p).  348.  371(a))  and  Pub.  L  95-203. 
91  Stat.  1451-1454  (21  U.S.C.  301  note); 
9 101.100(a)(4)  is  issued  only  under  sees.  201 
(n)  and  (s),  403,  409.  701.  52  Stat.  1041  as 
amended.  1047-1048  as  amended.  1055-1056 
as  amended,  72  Stat.  1784-1788  as  amended 
(21  U.S.C  321  (n)  and  (s),  343,  348,  371). 

9101.9   [Amended] 

9.  Section  101.9  Nutrition  labeling  of 
food  is  amended  in  paragraph  (a)(2)  by 
removing  "9  105.3(a)(l)(iii)  of  this 
section"  and  replacing  it  with 

"9  105.3(a)(l)(iii)  of  this  chapter"  and  in 
paragraphs  (c)(4)  and  (8)  (i)  and  (ii)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  IX} 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  40a  Arlington,  VA 
22201-3301". 

9101.22   [Amended] 

10.  Section  101.22  Foods;  labeling  of 
spices,  flavorings,  colorings  and 
chemical  preservatives  is  amended  in 
paragraph  (a)(3)  by  removing  "182.30.". 

9101^    [AmwKlMl] 

11.  Section  101.25  Labeling  of  foods  in 
relation  to  fat  and  fatty  acid  and 
cholesterol  content  is  amended  in 
paragraph  (e)(3)  by  removing  "P.O.  Box 
540.  Benjamin  Franldin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  400. 
Arlington,  VA  22201-3301"  everywhere 
that  it  appears, 

PART  102-COMMON  OR  USUAL 
NAME  FOR  NONSTANDARDIZEO 
FOODS 

12.  The  authority  citation  for  21  CFR 
Part  102  continues  to  read  as  follows: 

Authority:  Sees.  201(n),  403.  701(a),  52  Stat 
1041  as  amended,  1047-1048  as  amended, 
1055  (21  U.S.C  321(n),  343, 371(a)):  21  CFR 
6.10  and  5.11. 


9102.23    [Amsndsd] 

13.  Section  102.23  Peanut  spreads  is 
amended  in  paragraph  (c)(1)  by 
removing  "P.O.  Box  540.  fiienjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301"  and  in  paragraph  (c)(5)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 


PART  103— QUALITY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

14.  The  authority  citation  for  21  CFR 
Part  103  continues  to  read  as  follows: 

Authority:  Sees.  401, 403, 701.  62  Stat.  1046- 
1048  as  amended,  1055-1056  as  amended  by 
70  Stat.  919  and  72  Stat  948  (21  U.S.C.  341, 
343,  371);  21  CFR  5.10. 

9103.35   [Amended] 

15.  Section  103.35  Bottled  water  is 
amended  in  the  introductory  text  of 
paragraph  (b)  by  removing  "Division  of 
Food  Technology,  Bureau  of  Foods 
(HFF-210)"  and  replacing  it  with 
"Division  of  Food  Chemistry  and 
Technology,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFF-410) ". 

PART  106— INFANT  FORMULA 
QUALITY  CONTROL  PROCEDURES 

16.  The  authority  citation  for  21  CHI 
Part  106  continues  to  read  as  follows: 

Authority:  Sees.  412,  701(a),  52  Stat  1055, 
94  Stat.  1190  (21  U.S.C  350a,  371(a)). 

9106.30   [Amended] 

17.  Section  106.30  Finished  product 
evaluation  is  amended  in  paragraph 
(c)(2)  by  removirig  "P.O.  Box  540. 
Benjamin  Franldin  Station.  Washington, 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

9106.120    [Amended] 

la  Section  106.120  New  formulations 
and  reformulations  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutrition". 

PART  108— EMERGENCY  PERMIT 
CONTROL 

19.  The  authority  citation  for  21  CFR 
Part  108  continues  to  read  as  follows: 

Authority:  Sees.  402. 404. 701.  52  Stat.  1046- 
1047  as  amended.  1048, 1055-1056  as 
amended  by  70  Stat.  919  and  72  Stat.  948  (21 
U.S.C.  342,  344.  371). 

910U    [Amended] 

20.  Section  108.5  Determination  of  the 
need  for  a  permit  is  amended  in 
paragraph  (a)(1)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition 
(HFF-310)". 

9108.25    [Ammided] 

21.  Section  108.25  Acidified  foods  is 
amended  in  paragraph  (c)(1)  by 
removing  "FD-2541".  and  "Bureau  of 
Foods.  Industry  Guidance  Branch  (HFF- 
342)."  everywhere  that  it  appears,  and 
replacing  it  with  "FDA  2541"  and 


"Center  for  Food  Safety  and  Applied 
Nutrition.  LACF  Registration 
Coordinator  (HFF-233)."  respectively,  in 
paragraph  (c)(2)  by  removing  "form  FD- 
2541c  (food  canning  establishment  and 
process  filing  for  other  than  still  retort 
and  agitating  processes)."  and  "Bureau 
of  Foods,  Industry  Guidance  Branch 
(HFF-342),"  everywhere  that  it  appears, 
and  replacing  it  with  "form  FDA  2541a 
(food  canning  establishment  process 
filing  form  for  all  methods  except 
aseptic)."  and  "Center  for  Food  Safety 
and  Applied  Nutrition,  LACF 
Registration  Coordinator  (HFF-233)." 
respectively,  and  in  paragraph  (h)  by 
removing  "Food  Safety  and  Quahty 
Service"  and  replacing  it  with  "Food 
Safety  and  Inspection  Service". 

22.  Section  106.35  Thermal  processing 
of  low-acid  foods  packaged  in 
hermetically  sealed  containers  is 
amended  in  paragraph  (c)(1)  by 
removing  "FD-2541".  and  replacing  it 
with  "FDA  2541".  by  removing  "Bureau 
of  Foods,  Industry  Guidance  Branch, 
HFT"-326"  and  "Bureau  of  Foods, 
Division  of  Food  Technology,  HFF-419" 
and  replacing  them  with  "Center  for 
Food  Safety  and  Applied  Nutrition, 
LACF  Registration  Coordinator  HFF- 
233",  by  revising  sentences  two  through 
four  of  the  introductory  text  of 
paragraph  (c)(2),  in  paragraph  (c)(2](ii) 
by  removing  "Bureau  of  Foods.  200  C  St 
SW.,  HFF-419,"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
NutriUon,  DFCT,  HFF-414,  200  C  St. 
SW.,"  and  in  paragraph  (j)(l)  by 
removing  "shall  filed  with  the  Bureau  of 
Foods"  and  replacing  it  with  "shall  file 
with  the  Center  for  Food  Safety  and 
Applied  Nutrition",  to  read  as  follows: 

9108.35    Thennai  processing  Of  lo«Hacid 
foods  pedceged  In  hennettcsWy  I 
conteinefs. 


(c)  *  •  * 

(2)  *  *  *  This  information  shall  be 
submitted  on  the  following  forms  as 
appropriate:  Form  FDA  2541a  (food 
canning  establishment  process  filing  for 
all  methods  except  aseptic),  or  Form 
FDA  2541c  (food  canning  establishment 
process  filing  for  aseptic  systems). 
These  forms  are  available  from  the  Food 
and  I>ug  Administration,  Center  for 
Food  Safety  and  Applied  Nutrition, 
LACF  Registration  Coordinator,  HFF- 
233,  200  C  St  SW.,  Washington,  DC 
20204,  or  at  any  Food  and  Drug 
Administration  district  office.  The 
completed  form(s)  shall  be  submitted  to 
the  Food  and  Drug  Administration, 
Center  for  Food  Safety  and  Applied 
Nutrition.  LACF  Registration 
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Coordinator.  HFF-233. 200  C  St  8W.. 
Washington.  DC  20201 


PART  109-UNAVOIDABLe 
OONTAMINANTS  IN  POOD  FOR 
HUMAN  CONSUMPTION  AND  POOO- 
PACKAQINQ  MATERIAL 

23.  The  authority  dtation  for  21 CFR 
Part  109  continues  to  read  at  foUowR 

AndMrity:  Sees.  308, 402(a).  406. 408, 409. 
701.  S2  Stat  104S-UMS  M  amaadad.  104S  aa 
aaaadwl  106S-1066  ••  amendwi  08  Stat 
511^18  as  amaadad.  7X  Stat  1788-1788  as 
amendad  (21  U3.C.  338. 342(a).  348^  340a.  348. 
371  J. 

24.  Section  109.S0  Tolerances  for 
polycblorinated  biphenyla  fPCB'sJ  Is 
■■ended  in  paragraph  (c)  by  removing 
"Bureau  of  Foods'*.  "Bureau",  and 
"Bureaa'i"  and  replacing  it  with  **Center 
for  Food  Safety  and  Appiied  Nutrition". 
"Canter",  and  "Center's",  respectively, 
evefywfaere  that  they  appear,  and  in 
paragraph  (d)  by  resooving  "Program 
Manager  for  Chemical  Contaminants" 
and  repiadng  it  witli  "Contaminants 
Program  Unit"  and  by  removing  "Bureau 
of  Foods"  and  replacing  H  with  "Center 
for  Food  Safety  and  Applied  Nutritioa" 
evoryivfaere  that  it  appears. 

PART  110-CURRENT  GOOD 
MANUPACTURINQ  PRACTICE  m 
MANUFACTURINO,  PACKING.  OR 
HOLDING  HUMAN  FOOD 

25.  Hie  authority  citation  for  21  CFR 
Part  110  continues  to  read  as  follows: 

AMihocttr  Sms.  302, 303. 301 402(a).  701(a), 
S2  Stat  104»-1048  aa  amanded,  1085  (21 
U&C  332. 333. 334. 342(a),  371(a)):  aac  381. 
58  Stat  70S  (42  U.S.C.  284);  21  CFR  S.ia  8.11. 


flMlIt    U 

28.  Section  110.10  Personnel  is 
amended  in  paragraph  (b)(4)  by 
removing  "insecure"  and  replacing  it 
with  "unsecured". 

27.  Section  llOJS  is  amended  in  the 
introductory  text  of  paragraph  (bHl)  by 
revising  the  third  sentence  up  to  tibe 
colon  to  read  as  follows: 

I110JC   SanRaryeperaUona. 
•       •       •       •       • 

(b)  •  •  • 

(1)  *  *  *  Only  the  following  toxic 
materials  may  be  used  or  stored  in  a 
plant  where  food  is  processed  or 
exposed:  *  *  * 


PART  1 14-AClDIFEO  FOODS 

2&  The  authority  citation  for  21  CFR 
Part  114  continues  to  read  as  follows: 


Authority:  Sacs.  402(a)  (3)  and  (4).  7Ql(a).  82 
Stat  1048, 1068  (21  U.S.C  342(a]  (3)  and  (4). 
3n(a)). 

I114J0   [Amended] 

29.  Section  114.90  Methodology  is 
amended  in  paragraph  (a)(4)(ii)  oy 
removing  "P.O.  Box  540,  Benjamin 
Fhinklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  40a  Arlington.  VA 
22201-3301". 

PART  130— FOOD  STANDARDS: 
GENERAL 

30.  The  audiority  dtation  for  21  CFR 
Part  130  continues  to  read  as  follows: 

Authority:  Sees.  401.  TOt  S2Stat  1046  aa 
amended.  1055-1056  as  amended  (21  U&C. 
341.  371). 


1130.17 

31.  Section  130.17  Temporary  permits 
for  interstate  shipment  of  experimental 
packs  of  food  varying  from  tite 
requirements  of  definitions  and 
standards  of  identity  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
removing  "Division  of  Food  Technology. 
Bureau  of  Foods  (HFF-211)"  and 
replacing  it  with  "Dtviaioa  of  Food 
Chemistry  and  Tedmology,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFF-410r. 

PART  131-MILK  AND  CREAM 

32.  The  authority  dtation  for  21  CFR 
Part  131  continues  to  read  as  follows: 

Authoritr  Sacs.  401. 701. 52  Stat  1046  aa 
amended.  1066-1088,  as  amended  by  70  Stat 
019  and  72  Stat  948  (21  U.SX:.  341. 371). 

|131.11«   (Amandadl 

33.  Section  131.110  Milk  is  amended  in 
the  introductory  text  of  peragraph  (d)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  40a  Arlington.  VA 
22201-3301". 

{131.111   (Amsndsdl 

34.  Section  131.111  Acidified  milk  is 
amended  in  the  introductory  text  of 
paragraph  (f)  by  removing  "P.O.  Box  540, 
Benjamin  Ranklin  Station,  Washington. 
DC  20044"  and  repiadng  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington'  VA 
22201-3301". 

1131.112   [Amended] 

35.  Section  131.112  Cultured  milk  is 
amended  in  the  introductory  text  of 
paragraph  (e)  by  removing  'T.O.  Box 
540,  Benjamin  Franklin  Station, 
Washingtoa  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  40a 
Arlington.  VA  22201-3301". 


fUtllf   [Amaadad] 

3&  Section  131.115  Concentrated  milk 
is  amended  in  the  introductory  text  of 
para^vph  (d)  by  removing  "P.O.  Box 
540.  Benjainin  Franklin  Station, 
Washington.  DC  20044"  and  repiadng  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201-3301". 


{131.130   (Amendad] 

37.  Section  131.120  Sweetened 
condensed  milk  is  amended  in 
paragraph  (c)  by  removing  "P.O.  Box 
540,  Benjainin  Franklin  Station. 
Washington,  IX^  20044"  and  replacing  it' 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201  3301". 

S  131.122   [Amended] 

38.  Section  131.122  Sweetened 
condensed  skimmed  milk  is  amended  in 
paragraph  (c)  by  removing  "P.O.  Box 
54a  Benjamin  Ftanklin  Station. 
Washington.  DC  20044"  and  repiadng  it 
with  "2200  Wilson  Blvd..  Suite  4aa 
Arlington.  VA  22201--3301". 

{131.123   [Amended] 

39.  Section  131.123  Lowfat  dry  milk  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  40a 
Arlington,  VA  22201-3301". 

{131.125   [Amended] 

40.  Section  131.125  Nonfat  dry  milk  is 
amended  in  the  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201-3301". 

{131.127   [Amendad] 

41.  Section  131.127  Nonfat  dry  milk 
fortified  with  vitamins  A  andD  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400. 
Arlington,  VA  22201-3301". 

{131.130   [Amended] 

42.  Section  131.130  Evaporated  milk  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Ftanklin  Station, 
Washington.  DC  20044"  and  replacing  it 
«vith  "2200  WUson  Blvd.,  Suite  40a 
ArlingtiMi,  VA  22201-3301". 

{13t132    [Amendad] 

43.  Section  131.132  Evaporated 
skimmed  milk  is  amended  in  the 
introductory  text  of  paragraph  (d)  by 
removing  "P.O.  Box  54a  Benjamin 


Franklin  Station,  Washington,  IX^ 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

{131.135    [Amended] 

44.  Section  131.135  Lowfat  milk  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
54a  Benjamin  Franldin  Station, 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Arlington.  VA  22201-3301". 


{131.136    [Amended] 

45.  Section  131.136  Acidified  lowfat 
milk  is  amended  in  the  introductory  text 
of  paragraph  (f)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201-3301". 

{131.138    (Amendad] 

46.  Section  131.138  Cultured  lowfat 
milk  is  amended  in  the  introductory  text 
of  paragraph  (e)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201-3301". 

{131.143   [Amended] 

47.  Section  131.143  Skim  milk  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Franldin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Ariington,  VA  22201-3301". 

{131.144   (Amended) 

48.  Section  131.144  Acidified  skim 
milk  is  amended  in  the  introductory  text 
of  paragraph  (f)  by  removing  *T.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Arhngton,  VA  22201-3301". 

{131.146   [Amended] 

49.  Section  131.146  Cultured  skim  milk 
is  amended  in  the  introductory  text  of 
paragraph  (e)  by  removing  "P.O.  Box 
540.  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  repiadng  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Ariington,  VA  22201-3301". 

{131.147    (Amended] 

50.  Section  131.147  Dry  whole  milk  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400. 
Arlington.  VA  22201-3301". 


{131.149   [Amended] 

51.  Section  131.149  Dry  cream  is 
amended  in  tiie  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
54a  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  40a 
Arlington,  VA  22201-3301". 

{131.150    [Amended] 

52.  Section  131.150  Heavy  cream  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540,  Benjamin  Franldin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd., 
Suite  400,  Arlington,  VA  22201-3301". 


{131.155    [Amended] 

53.  Section  131.155  Light  cream  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540.  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd., 
Suite  400,  Arlington,  VA  22201-3301". 

{131.157    [Amended] 

54.  Section  131.157  Light  whipping 
cream  is  amended  in  paragraph  (c)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

{131.160    [Amended] 

55.  Section  131.160  Sour  cream  is 
amended  in  the  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400. 
Arlington.  VA  22201-3301". 

{131.162    [Amended] 

56.  Section  131.162  Acidified  sour 
cream  is  amended  in  the  introductory 
text  of  paragraph  (c)  by  removing  "P.O. 
Box  540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  400, 
Arlington,  VA  22201-3301". 

{131.170   [Amended] 

57.  Section  131.170  Eggnog  is  amended 
in  the  introductory  text  of  paragraph  (f) 
by  removing  "P.O.  Box  54a  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington.  VA 
22201-3301". 

{131.180    (Amended] 

58.  Section  131.180  Half-and-half  \s 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540.  Benjamin  Franklin 
Station.  Washington.  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400,  Arlington,  VA  22201-3301". 


{131.165    [Amended] 

59.  Section  131.185  Sour  half-and-half 
is  amended  in  the  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  400, 
Arlington,  VA  22201-3301". 

{131.187    (Amended] 

60.  Section  \31.1S7  Acidified  sour  half- 
and-half  is  amended  in  the  introductory 
text  of  paragraph  (c)  by  removing  "P.O. 
Box  540,  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  repiadng  it 
with  "2200  Wilson  Blvd..  Suite  400. 
Arlington.  VA  22201-3301". 


{131.200    [Aaiandad] 

61.  Section  131.200  Yogurt  is  amended 
in  the  introductory  text  of  paragraph  (e) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington.  EKD 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 


{131.203    [Amended] 

62.  Section  131.203  Lowfat  yogurt  is 
amended  in  the  introductory  text  of 
paragraph  (e)  by  removing  "P.O.  Box     ■ 
540,  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  repiadng  it 
with  "2200  Wilson  Blvd..  Suite  400. 
Arlington.  VA  22201-3301". 


{131.206    [Amended] 

63.  Section  131.206  Nonfat  yogurt  is 
amended  in  the  introductory  text  of 
paragraph  (e)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington.  DC  ^0044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Arlington.  VA  22201-3301". 

PART  133-CHECSES  AND  RELATED 
CHEESE  PRODUCTS 

64.  The  authority  citation  for  21  CFR 
Part  133  continues  to  read  as  follows: 

AudHHity:  Sees.  401.  701(p).  52  Slat.  1046.  70 
But.  919  as  amended  (21  U.S.C  341.  37l|e)); 
21  CFR  5.10  and  5.61. 

§133.5    (Amanded] 

65.  Sedion  133.5  Methods  of  analysis 
is  amended  in  the  text  of  the 
introductory  paragraph  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd., 
Suite  400.  Arlington.  VA  22201-3301". 

PART  135— FROZEN  DESSERTS 

6&  The  authority  citation  for  21  CFR 
Part  135  continues  to  read  as  follows: 

Auiiiority:  Sec*.  401.  701(e).  S2  Slat.  1046  as 
amended.  70  Stat.  919, 1055-1056  as  amended 
(21  U.S.C.  341.  371). 
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fllS.110   (AmMKtodl 

67.  Section  135.110  Ice  cream  and 
froten  custard  is  amended  in  paragraph 
(d)  by  removing  "P.O.  Box  S40,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  40a  Arlington,  VA 
22201-3301". 

I13S.1M   (Amended] 

6&  Section  135.130  MelJorine  is 
amended  in  the  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
540.  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Arlington,  VA  22201-3301". 

PART  136— BAKERY  PRODUCTS 

60.  The  authority  citation  for  21  CFR 
Part  136  continues  to  read  as  follows: 

Anthority:  Sees.  401. 701(e).  52  Stat.  1046  as 
amended,  70  Stat  919,  as  amended  (21  U.S.C. 
341.  371(e)). 

8136.110   [Amended] 

70.  Section  136.110  Bread,  rolls,  and 
buns  is  amended  in  paragraph  (d)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

1136.160   (Amended] 

71.  Section  136.160  Raisin  bread,  rolls, 
and  buns  is  amended  in  paragraph  (a)(5) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington.  VA 
22201-3301". 

PART  137-CEREAL  FLOURS  AND 
RELATED  PRODUCTS 

72.  The  authority  citation  for  21  CFR 
Part  137  continues  to  read  as  follows: 

Antbocity:  Sees.  401, 701, 52  Stat  1046  as 
amended.  1055-1066  as  amended  (21  U.S.C 
341.  371). 

1137.101   (Amended] 

73.  Section  137.105  Flour  is  amended 
in  the  introductory  text  of  paragraph  (a) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  40a  Arlington.  VA 
22201-^301". 

1137.160    (Amended] 

74.  Section  137.180  Self-rising  flour  is 
amended  in  the  introductory  text  of 
paragraph  (c)  by  removing  "P.O.  Box 
540.  Benjamin  Franklin  Station. 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400. 
Arlington.  VA  22201-3301".      . 


1137.160   (Amended] 

75.  Section  137.190  Cracked  wheat  is 
amended  by  removing  "P.O.  Box  640, 
Benjamin  Franklin  Station.  Wasliington. 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington.  VA 
22201-3301". 

1137.168   (Amended] 

76.  Section  137.195  Crushed  wheat  is 
amended  by  removing  "P.O.  Box  540, 
Benjamin  Franklin  Station,  Washington, 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington.  VA 
22201-3301". 


1137.200   (Amended] 

77.  Section  137.200    Whole  wheat 
flour  is  amended  in  paragraph  (c)(1)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201-3301". 


1137.211    (Amended] 

7a  Section  137J211  White  com  flour 
is  amended  in  paragraph  (b)(2]  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
WUson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

(137.230    (Amended] 

79.  Section  137.230    Com  grits  is 
amended  in  paragraph  (b)(2)  by 
removing  "P.O.  Box  540.  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400  Arlington.  VA 
22201-3301". 

§137.250    (Amended] 

80.  Section  137.250    White  com  meal 
is  amended  in  the  introductory  text  of 
paragraph  (b)(1)  and  in  paragraph  (b)(2) 
by  removing  "P.O.  Box  540,  Benjamin 
Franldin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington.  VA 
22201-3301". 

1137.270    (Amended] 

81.  Section  137.270    Self-rising  white 
com  meal  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

1137.300   [Amended] 

82.  Section  137.300    Farina  is 
amended  in  paragraph  (b)(2)  by 
removing  "P.O.  Box  54a  Benjamin 
Franklin  Station.  Washington.  DC 
20044"  and  replacing  it  with  "2200 


Wilson  Blvd.,  Suite  400  Arlington.  VA 
22201-3301". 

S137J50   [Amended] 

83.  Section  137.350    Enriched  rice  is 
amended  in  paragraph  (e)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station'  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400,  Arlington,  VA  22201-3301". 

PART  139-MACARONI  AND  NOODLE 
PRODUCTS 

84.  The  authority  citation  for  21  CFR 
Part  139  continues  to  read  as  follows: 

Authority:  Sees.  401. 701, 52  Stat  1046,  as 
amended,  1065-1056,  as  amended  (21  U.S.C 
341.  371). 

§139.110   [Amended] 

85.  Section  139.110    Macaroni 
products  is  amended  in  paragraph  (a)(5) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400.  Arlington.  VA 
22201-3301". 

§139.117    [Amended] 

86.  Section  139.117    Enriched 
macaroni  products  with  fortified  protein 
is  amended  in  the  introductory  text  of 
paragraph  (a)(2)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington,  VA  22201-3301". 

§139.150   (Amended] 

87.  Section  139.150    Noodle  products 
is  amended  in  the  undesignated 
paragraph  concluding  paragraph  (a)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

PART  145-CANNED  FRUITS 

88.  The  authority  citation  for  21  CFR 
Part  145  continues  to  read  as  follows: 

Authority:  Sees.  401. 701.  52  Stat  1046  as 
amended,  1056-1056  as  amended  (21  U.S.C. 
341,  371);  21  CFR  5.ia 

§  1464    [Amended] 

89.  Section  145.3    Definitions  is 
amended  in  paragraph  (m)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station.  Washington,  DC  20044"  and  . 
replacing  it  with  "2200  Wilson  Blvd^ 
Suite  400,  Arlington,  VA  22201-3301". 

§145.110   [Amended] 

9a  Section  145.110    Canned 
applesauce  is  amended  in  paragraph 
(aKl)  by  removing  "P.O.  Box  540. 
Benjamin  Franldin  Station,  Washington. 


IX:  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington.  VA 
22201-3301". 

9146l125    [AmwMtod] 

91.  Section  145.125    Canned  cherries 
is  amended  in  paragraph  (b)(2)(ii)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd^  Suite  400.  Arlington.  VA 
22201-3301". 

§145.135    (Amended] 

92.  Section  145.135    Canned  fruit 
cocktail  is  amended  in  paragraph 
(b)(l)(i)  by  removing  "P.O.  Box  540. 
Benjamin  Franklin  Station,  Washington. 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201-3301". 

§145.145    [AmendMl] 

93.  Section  145.145    Canned 
grapefruit  is  amended  in  the 
introductory  text  of  paragraph  (a)(3)(iii) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  40a  Arlington.  VA 
22201-3301". 

PART  146— CANNED  FRUIT  JUICES 

94.  The  authority  citation  for  21  CFR 
Part  146  continues  to  read  as  follows: 

Authority:  Sees.  401. 701, 52  Stat  1046  as 
amended,  1055-1056  as  amended  (21  U.S.C. 
341. 371). 

§146.113    (Amended] 

95.  Section  146.113    Canned  fruit 
nectars  is  amended  in  paragraph  (a)  by 
removing  "P.O.  Box  540.  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington.  VA 
22201-3301". 

§146.114    [AmMided] 

96.  Section  146.114    Lemon  juice  is 
amended  in  paragraph  {a)(l)  by 
removing  "P.O.  Box  540,  Benjamin 
Frankhn  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400  Arlington,  VA 
22201-3301". 

§146.120    [Amended] 

97.  Section  146.120  Frozen  concentrate 
for  lemonade  is  amended  in  paragraph 
(a)  by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington.  VA 
22201-3301". 

§146.185   [Amended] 

96.  Section  146.185  Pineapple  Juice  is 
amended  in  paragraph  (b)(2)(i)  by 
removing  "P.O.  Box  540,  Benjamin 


Franklin  Station.  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  40a  Arlington.  VA 
22201-3301". 

PART  150— FRUIT  BUTTERS.  JELUES, 
PRESERVES,  AND  RELATED 
PRODUCTS 

99.  The  authority  citation  for  21  CFR 
Part  150  continues  to  read  as  follows: 

Authority:  Sees.  401,  701. 52  Stat.  1046  as 
amended,  1055-1056  as  amended  (21  U.S.C. 
341.  371). 

§150.110    [Amended] 

100.  Section  150.110  Fruit  butter  is 
amended  in  paragraph  (d)(3)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400.  Ariington,  VA 
22201-3301". 

§15ai40    [Amended] 

101.  Section  150.140  Fruit  jelly  is 
amended  in  paragraph  (d)(3)  by 
removing  "P.O.  Box  540,  Benjamm 
Franklin  Station,  Washingtoa  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  40a  Arlington.  VA 
22201-3301". 

§15ai60   [Amended] 

102.  Section  150.160  Fruit  preserves 
and  jams  is  amended  in  paragraph  (d)(5) 
by  removing  "P.O.  Box  54a  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400  Ariington.  VA 
22201-3301". 

PART  155— CANNED  VEGETABLES 

103.  The  authority  citation  for  21  CFR 
Part  155  continues  to  read  as  follows: 

Authority:  Sees.  401.  701.  52  Stat.  1046  as 
amended,  1055-1056  as  amended  (21  U.S.C. 
341, 371). 

§155.3    (Amended] 

104.  Section  155.3  Definitions  is 
amended  in  paragraphs  (a)  and  (e)  by 
removing  "P.O.  Box  540,  Bg njamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

§155.120    [Amended] 

105.  Section  155.120  Canned  green 
beans  and  canned  wax  beans  is 
amended  in  paragraph  (b)(2)(i)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201-3301". 


§155.139    [Amended] 

106.  Section  155.130  Canned  com  is 
amended  in  paragraph  (b](2)(i)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400.  Arlington,  VA 
22201-3301". 

§155.170    [Amended] 

107.  Section  155.170  Canned  peas  is 
amended  in  paragraph  (b)(l)(vi)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  if  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

PART  156— VEGETABLE  JUICES 

lOa  The  authority  citation  for  21  CFR 
Part  156  is  revised  to  read  as  follows: 

Authority:  Sees.  401.  701(e)  (21  U  S.C.  341. 
371(e)). 

§156J    [Amended] 

109.  Section  156.3  Definitions  is 
amended  in  paragraph  (b)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station.  Washington.  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400.  Ariington.  VA  22201-3301". 

PART  160-EGGS  AND  EGG 
PRODUCTS 

110.  The  authority  citation  for  21  CFR 
Part  160  continues  to  read  as  follows: 

Authority:  Sees.  401.  701.  52  Slat.  1046. 
1055-1056  as  amended  (21  U.S.C  341.  371);  21 
CFR  5.ia  5.61. 


§160.145    [Amended] 

111.  Section  160.145  Dried  egg  whites 
is  amended  in  paragraph  (c)(2)  by 
removing  "Box  540,  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd, 
Suite  400.  Arlington,  VA  22201-3301". 


§160.180    [Amended] 

112.  Section  160.180  Egg  yolks  is 
amended  by  removing  "P.O.  Box  540, 
Benjamin  Franklin  Station.  Washington. 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201-3301". 

PART  161— FISH  AND  SHELLFISH 

113.  The  authority  citation  for  21  CFH 
Part  161  continues  to  read  as  follows: 

Authority:  Sees.  401.  701.  52  Stat.  1046  as 
amended.  1055-1056  as  amended  (21  U.S.C 
341. 371). 

§161.145    [Amended] 

114.  Section  161.145  Canned  oysters  is 
amended  in  paragraph  (c)(3)  by 
removing  "P.O.  Box  540.  Benjamin 
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Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington,  VA 
22201-3301". 

1161.173    [AmMMtod] 

115.  Section  161.173  Canned  wet  pack 
shrimp  in  transparent  or  nontransparent 
containers  is  amended  in  paragraph 
(c)(1)  by  removing  "P.O.  Box  54a 
Benjamin  Franklin  Station,  Washington, 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  40a  Arlington,  VA 
22201-3301". 

I161.17S    (AiMndad] 

lie.  Section  161.175  Frozen  raw 
breaded  shrimp  is  amended  in 
paragraph  (g)(l)(v)  by  removing  "P.O. 
Box  540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  WUson  Blvd^  Suite  400. 
Arlington,  VA  22201-3301". 

S161.1M   (AiiMndsd) 

117.  Section  161.190  Canned  tuna  is 
amended  in  paragraphs  (a)(2)  and  (7)(iii) 
by  removing  "Division  of  Food 
Technology,  Bureau  of  Foods  (HFF- 
210)"  and  replacing  it  with  "Division  of 
Food  Chemistry  and  Technology,  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFF-410)"  and  in  the  introductory  text 
of  paragraph  (a)(7)  by  removing  "P.O. 
Box  540,  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington.  VA  22201-3301". 

PART  163-CACAO  PRODUCTS 

lia  The  authority  citation  for  21  CFR 
Part  163  continues  to  read  as  follows: 

Authority:  Sees.  401. 701.  62  Stat.  1046  as 
amended.  1055-1056  a*  amended  (21  U.8.C 
341, 371). 

S  163.110    [AfiMndsd] 

119.  Section  163.110  Cacao  nibs  is 
amended  in  paragraph  (a)  by  removing 
"P.O.  Box  540.  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd., 
Suite  400.  Arlington,  VA  22201-3301". 


{163.111    U 

120.  Section  163.111  Chocolate  liquor 
is  amended  in  the  undesignated 
paragraph  concluding  paragraph  (a)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400.  Arlington.  VA 
22201-3301". 


S  163.112    [Amtndsd] 

121.  Section  163.112  Breakfast  cocoa 
is  amended  in  the  undesignated 
paragraph  concluding  paragraph  (a)  by 
removing  "P.O.  Box  540,  Benjamin 


Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington.  VA 
22201-3301". 

PART  164-TREE  NUT  AND  PEANUT 
PRODUCTS 

122.  The  authority  citation  for  21  CFR 
Part  164  continues  to  read  as  follows: 

AudMrity:  Sees.  401. 701. 52  Stat  1046  as 
amended.  1055-1056  as  amended  by  70  StaL 
919.  72  Stat.  048  (21  U.S.C.  341. 371). 

{164.150    [AmwNM] 

123.  Section  164.150  Peanut  butter  is 
amended  in  paragraph  (a)  by  removing 
"P.O.  Box  540,  Benjamin  Freuiklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  40a  Arlington.  VA  22201-3301". 

PART  166— MARGARINE 

124.  The  authority  citation  for  21  CFR 
Part  166  is  revised  to  read  as  follows: 

AudMrity:  Sees.  201, 401, 403, 407,  701  (21 
U.S.C  321. 341, 343, 347. 371). 

{166.110    [AmMMtodl 

125.  Section  166.110  Margarine  is 
amended  in  the  introductory  text  of 
paragraph  (a)  by  removing  "P.O.  Box 
54a  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  400. 
Arlington,  VA  22201-3301". 

PART  168-SWEETENERS  AND  TABLE 
SIRUPS 

128.  The  authority  citation  for  21  CFR 
Part  168  continues  to  read  as  follows: 

Authority:  Sees.  401. 701. 52  Stat.  1046,  as 
amended,  1055-1056,  as  amended  by  70  StaL 
919  and  72  SUt.  948  (21  U.S.C  341.  371). 

{168.111    [Afnendsd] 

127.  Section  168.111  Dextrose 
monohydrate  is  amended  in  the 
introductory  text  of  paragraph  (d)  by 
removing  "P.O.  Box  54a  Benjamin 
Franklin  Station,  Washmgton,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Arlington,  VA 
22201-3301". 

{166.120    [AnMnd«dl 

128.  Section  168.120  Glucose  sirup  is 
amended  in  the  introductory  text  of 
paragraph  (d)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  400, 
Arlington.  VA  22201-3301". 

{166.122   (AnModsd] 

129.  Section  ieai22  Lactose  is 
amended  in  the  introductory  text  of 
paragraph  (d)(1)  by  removing  "P.O.  Box 
640,  Benjamin  Franklin  Station, 


Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400, 
Arlington,  VA  22201-3301". 

PART  16»-fOOO  DRESSINGS  AND 
FLAVORINGS 

130.  The  authority  citation  for  21  CFR 
Part  169  continues  to  read  as  follows: 

Authority:  Sees.  401. 701. 52  Stat.  1046  as 
amended,  1055-1056.  as  amended  by  70  StaL 
919  (21  U.S.C  341.  371). 


{169.3    [AmwMtad] 

131.  Section  169.3  Definitions  is 
amended  in  paragraph  (b)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  40a  Arlington.  VA  22201-3301". 

PART  17(K-F000  ADOmVES 

132.  The  authority  citation  for  21  CFR 
Part  170  continues  to  read  as  follows: 

Authority:  Sees.  201(8].  402. 409.  701(a]  (21 
U.S.C  321(9).  342.  348,  371(a));  21  CFR  S.ltt 

{1703    [AiiMndsd] 

133.  Section  170.3  Definitions  is 
amended  in  the  introductory  texts  of 
paragraphs  (n)  and  (o)  by  removing 
"22151"  and  replacing  it  with  "22161". 

{1706    [Anwndod] 

134.  Section  170.6  Opinion  letters  on 
food  additive  status  is  amended  in 
paragraph  (e)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

{17036    [AmwKted] 

135.  Section  170.38  Determination  of 
food  additive  status  is  amended  in 
paragraph  (b)(3)  by  removing  "Part  134" 
and  replacing  it  with  "Part  184". 

PART  172-FOOO  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

136.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  a*  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  5.61. 


{172.105    [AnMndad] 

137.  Section  172.105    Anoxomer  is 
amended  in  paragraphs  (b)  (1).  (2).  and 
(3)  by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

{172^50    (Amondedl 

138.  Section  172.250    Petroleum 
naphtha  is  amended  in  footnote  1  to 
paragraph  (b)(3)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 
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§172.320    [AflMfMtod] 

139.  Section  172.320    Amino  acids  is 
amended  in  paragraphs  (b)(2)  and  (c)(1) 
by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition"  and  in  paragraph 
(d)  by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Ariington,  VA 
22201-3301". 

{172.340    [AmwMtod] 

140.  Section  172.340    Fish  protein 
isolate  is  amended  in  footnote  1  to  the 
introductory  text  of  paragraph  (b)  by 
removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arhngton,  VA 
22201-3301". 

{172.372    [AmMNtod] 

141.  SecUon  172.372    N-Acetyl-L- 
methionine  is  amended  in  paragraph  (d) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington,  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Arlington.  VA 
22201-3301". 

{172.385    (AmwMtedl 

142.  Section  172.385    Whole  fish 
protein  concentrate  is  amended  in 
paragraph  (c)(1)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station, 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  40a 
Arlington.  VA  22201-3301". 

{172.510    [AmwMted] 

143.  Section  172.510    Natural 
flavoring  substances  and  natural 
substances  used  in  conjunction  with 
flavors  is  amended  in  footnote  1  to  the 
table  of  paragraph  (b)  by  removing  "P.O. 
Box  540,  Benjamin  Franklin  Station, 
Washington.  DC  ^0044"  and  replacing  it 
with  "2200  Wilson  Blvd.,  Suite  400 
Ariington,  VA  22201-3301". 

S  172.859    [AmendMl] 

144.  Section  172.859    Sucrose  fatty 
acid  esters  is  amended  in  paragraphs  (b) 
(1),  (5),  and  (9)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

{172.860    [AmwKted] 

145.  Section  172.880    Fatty  acids  is 
amended  in  paragraphs  (c)(1)  and  (2)  by 
removing  "P.O.  Box  540.  Benjamin 
Franklin  Station,  Washington,  DC 
20U44"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400,  Ariington,  VA 
22201-3301". 

{ 172.664    [AmwKted] 

140  Section  172.864    Synthetic  fatty 
alcohols  is  amended  in  footnote  1  to 


paragraph  (b)(3)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

{172.678    [AmwKted] 

147.  Section  172.878    White  mineral 
oil  is  amended  in  paragraph  (a)(3)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

{172J82    (Amwided] 

14a  Section  172.882    Synthetic 
isoparaffinic  petroleum  hydrocarbons  is 
amended  in  paragraph  (a)  in  the  entry 
for  "Synthetic  isopara^mic  petroleum 
hydrocarbons"  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

{172.886    (AmwKted] 

149.  Section  172.886    Petroleum  wax 
is  amended  in  footnote  1  to  paragraph 
(b)  by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

150.  The  authority  citation  for  21  CFR 
Part  173  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409, 72  StaL  1784- 
1788  88  amended  (21  U.S.C  321(8),  348):  21 
CFR  5.10  and  5.61. 

{173.60    [AmMtdedl 

151.  Section  173.60    Dimethylamine- 
epichlorohydrin  copolymer  is  amended 
in  paragraph  (b)(3)  by  removing  "Bureau 
of  Foods"  and  replacing  it  with  "Center 
for  Food  Safety  and  Applied  Nutrition". 

{173.145   [Amended] 

152.  Section  173.145    Alpha- 
Galactosidase  derived  from  Mortierella 
vinaceae  var.  raffinoseutilizer  is 
amended  in  footnote  1  to  paragraph  (b) 
by  removing  "30852"  and  replacing  it 
with  "20852". 


{173.160    [Ameffdad] 

153.  Section  173.160    Candida 
guilliermondii  is  amended  in  footnote  1 
to  paragraph  (b)(1)  by  removing  "30852" 
and  replacing  it  with  "20852"  and  in 
paragraph  (b)(2)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

{173.165   [Amended] 

154.  Section  173.165    Candida 
lipolytica  is  amended  in  paragraph 
(b)(2)  by  removing  "Bureau  of  Foods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition". 

§173.395    (Amonded] 

155.  Section  173.395 
Trifluoromethane  sulfonic  acid  is 


amended  in  paragraph  (d)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station,  Washington.  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400,  Arlington,  VA  22201-3301". 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

156.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Audiority:  Sees.  201(8).  400,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 


{175.300    (Amended] 

157.  Section  175.300    Resinous  and 
polymeric  coatings  is  amended  in 
paragraph  (b)(3)(xix)  in  the  entry  for 
"Maleic  anhydride  adduct  of 
polypropylene"  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

PART  176— INDIRECT  FOOD 
AOOmVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

15a  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

{176.170   [Amended] 

159.  Section  176.170    Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  is  amended  in 
the  introductory  text  of  paragraph  (d)(3) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  with  "2200 
Wilson  Blvd.,  Suite  400  Arlington,  VA 
22201-3301". 

{176.210    [Amended] 

160.  Section  176.210    Defoaming 
agents  used  in  the  manufacture  of  paper 
and  paperboard  is  amended  in 
paragraph  (d)(3)  by  removing 
"Kersosine"  and  replacing  it  with 
"Kerosine". 

PART  177-INDIRECT  POOD 
ADDITIVES:  POLYMERS 

161.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sf.cs.  201(s).  409.  72  StaL  1784- 
1788  as  amended  (21  U.S.C  321(8).  348):  21 
CFR  5.10  and  5.61. 

{177.1020   [Amended] 

162.  Section  177.1020    Acrylonttrile/ 
butadiene/styrene  co-polymer  is 
amended  in  paragraphs  (c)(2)  and  (d)(2) 
by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 
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(177.1030    (AnMficMl 

163.  Section  177.1030    Acrylonitrile/ 
butadiene/styrene/  methyl 
methacrylate  copofymer  is  amended  in 
paragraphs  (c)(2)  and  (d)(2)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  AppHed 
Nutrition". 

(177.1060    (AiMfKtodl 

164.  Section  177.1050    Acrylonitrile/ 
styrene  copolymer  modified  with 
butadiene/styrene  elastomer  is 
amended  in  the  table  of  paragraph  (b), 
in  paragraphs  (c)(2)  and  (3),  in  the 
introductory  text  of  paragraph  (d),  and 
in  paragraph  (e)(4)  by  removing  "Bureau 
of  Foods"  and  replacing  it  with  "Center 
for  Food  Safety  and  AppUed  Nutrition". 


(177.1330    (AfitMtded] 

165.  Section  177.1330    lonomeric 
resins  is  amended  in  paragraph  (e)(4]  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

(177.1390    [Amended) 

166.  Section  177.1390    Laminate 
structures  for  use  at  temperatures  of  250 
'Fond  above  is  amended  in  paragraph 
(c)(3)(i)(a)(7)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 


(177.14M    (Amended] 

167.  Section  177.1480    Nitrite  rubber 
modified  acrylonitrile-methyl  acrylate 
copolymers  is  amended  in  the 
introductory  text  of  paragraph  (bK2)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition**. 

(177.1560   [Amended] 

16&  Section  177.1550 
Perfluorocarbon  resins  is  amended  in 
footnote  1  to  paragraph  (e)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutiition". 


(177.1630    [Amended] 

160.  Section  177.1830    Polyethylene 
phthalate  polymers  is  amended  in 
paragraph  (e](4)(iii)  in  the  entry  for 
"Ethylene  azelate-terephthalate 
copolymer"  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

(177.1635    [Amended] 

17a  Section  177.1635    Poly(p- 
methylstyrene)  and  rubber-modified 
polylp-methylstyrene)  is  amended  in 
paragraph  (c)(1)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 


1177.1610    [Amended] 

171.  Section  177.1810    Styrene  block 
polymers  is  amended  in  paragraph 
(c)(2)(ii)  by  removing  "Bureau  of  Poods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition". 

(177.1820    [AraMNtad] 

172.  Section  177.1820    Styrene-maleic 
anhydride  copolymers  is  amended  in 
paragraph  (c)(3)  by  removing  "Bureau  of 
Foods"  and  replacing  it  with  "Center  for 
Food  Safety  and  Applied  Nutrition". 

(177.1990   [Amended] 

173.  Section  177.1990    Vinylidene 
chloride/methyl  acrylate  copolymers  is 
amended  in  paragraph  (c)(1)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 


(177.2210    [Amwtdtd] 

174.  Section  177.2210    Ethylene 
polymer,  chlorosulfonated  is  amended 
in  paragraph  (b)(3)  by  removing  "Bureau 
of  Foods"  and  replacing  it  with  "Center 
for  Food  Safety  and  Applied  Nutrition". 

(177.2450    [Amended] 

175.  Section  177.2450    Pofyamide- 
imide  resins  is  amended  in  paragraph 
{b)(l)  by  removing  "P.O.  Box  540. 
Benjamin  Franklin  Station.  Washington, 
DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400,  Arlington,  VA 
22201-3301"  and  in  paragraphs  (b)  (2) 
and  (3)  by  removing  "Bureau  of  Foods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition". 

(177.2470    [Amended] 

176.  Section  177.2470 
Polyoxymethylene  copolymer  is 
amended  in  paragraph  (c)(2)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

(177.2480    [Amended] 

177.  Section  177.2480 
Polyoxymethylene  homopolymer  is 
amended  in  paragraph  (d)(2)(i)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

(177.2490    [Amended] 

178.  Section  177.2490  Polyphenylene 
sulfide  resins  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 


PART  178— INDIRECT  RX)0 
ADDITIVES:  ADJUVAMTS, 
PRODUCTION  AIDS,  AND  SANmZERS 

179.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

AudMrity:  Sections  201(8),  409,  72  Stat. 
1784-1788  as  amended  (21  U.S.C  321(8),  348); 
21  CFR  5.10  and  SSI. 

(17S.1010   [Amended] 

180.  Section  17^1010  Sanitizing 
solutions  is  amended  in  paragraph 
(b)(16)  by  removing  "ethylenediamin- 
etetraa-cetate"  and  "av[erage]"  and 
replacing  it  with 

"ethylenediaminetetraacetate"  and 
"avenge",  respectively. 

(178.2650   [Amended] 

181.  Section  178.2650  Organotin 
stabilizers  in  vinyl  chloride  plastics  is 
amended  in  paragraph  (b)(l)(ii)  by 
removing  "Bureau  of  Foods*'  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

(178.3297    [Amended] 

182.  Section  178.3297  Colorants  for 
polymers  is  amended  in  paragraph  (c) 
by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 
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(17S.3480   [Amended] 

183.  Section  17a3480  Fatty  alcohols, 
synthetic  is  amended  in  the  introductory 
text  of  paragraph  (c)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutrition**. 

(178.3610    [Amended] 

184.  Section  17&36ia 
a-Methylstyrene-vinyltoluene  resins, 
hydrogenated  is  amended  in  paragraph 
(a)  by  removing  "Bureau  of  Foods"  and 
replacing  it  vrith  "Center  for  Food  Safety 
and  AppUed  Nutrition". 

(178.3620    [Amended] 

185.  Section  17a3620  Mineral  oil  is 
amended  in  paragraph  (b)(l)(ii)  and  in 
footnote  1  to  paragraf^  (c)(3)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition". 

(178.3690    [Amended] 

186.  Section  17&3e90  Pentaerythritol 
adipate-stearate  is  amended  in 
paragraph  (b)(4)  by  removing  "P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Boulevard..  Suite  400. 
Arlington.  VA  22201-3301". 

(178.3770    [Amended] 

187.  Section  178.3770  Polyhydric 
alcohol  diesters  of  oxidativety  refined 


(Cersthoffen  process)  montan  wax  acids 
is  amended  in  footnote  1  to  paragraph 
(a)(4)  by  removing  "Bureau  of  Foods" 
and  replacing  it  witii  "Center  for  Food 
Safety  and  Applied  Nutiition". 

(178.3780    [AmendMl] 

188.  Section  178.3780  Polyhydric 
alcohol  esters  of  long  chain  monobasic 
acids  is  amended  in  paragraph  (b)(1)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition'*. 

(178.3870    [Amended] 

189.  Section  178.3870  Rosins  and  rosin 
derivatives  is  amended  in  paragraph 
(f)(6)(iv)  by  removing  "Bureau  of  Foods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition**. 

(176.3910    [Amended] 

190.  Section  178.3910  Surface 
lubricants  used  in  the  manufacture  of 
metallic  articles  is  amended  in  footnote 
1  to  paragraph  (a)(4)(iii)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
**Center  for  Food  Safety  and  Applied 
Nutrition",  and  in  tiie  introductory  text 
of  paragraph  (b)  by  removing 
''sampling"  and  replacing  it  with 
"stamping". 

PART  179— IRRADIATION  IN  THE 
PRODUCTION.  PROCESSING  AND 
HANDUNG  OF  FOOD 

191.  The  authority  citation  for  21  CFR 
Part  179  continues  to  read  as  follows: 

Authority:  Sections  201(s].  409, 72  Stat 
1784-1788  ai  amended  (21  U.S.C  321(8).  348); 
21  CFR  5.10;  S  i  179.25  and  179.28  also  are 
issued  under  sections  402, 403,  703, 704. 52 
Stat.  1046-1048  as  amended.  1057, 67  Stat  477 
as  amended  (21  UJS.C.  342. 343. 373. 374);  21 
CFR  5.10,  5.11. 

(179.45    [Amended] 

192.  Section  179.45  Packaging 
materials  for  use  during  the  irradiation 
of  prepackaged  foods  is  amended  in  the 
introductory  text  of  paragraph  (b)(6)  by 
removing  "5  177.1630(d){4)(i)"  and 
replacing  it  with  "5§  177.1630(e)(4)  (i) 
and  (ii)". 

PART  180— FOOD  ADDITIVES 
PERMITTED  IN  FOOD  ON  AN  INTERIM 
BASIS  OR  IN  CONTACT  WITH  FOOD 
PENDING  AOOmONAL  STUDY 

193.  The  auUiority  citation  for  21  CFR 
Part  180  continues  to  read  as  follows: 

Authority:  Sections  409,  701,  52  Stat  1055- 
1056  as  amended.  72  Stat.  1785-1788  as 
amended  (21  U.S.C  34&  371). 

(180.22    [Amended] 

194.  Section  180.22  Acryfdnitrile 
copolymers  is  amended  in  the 
introductory  text  of  paragraph  (a)  and  in 


paragraphs  (b),  (e),  and  (f)(1)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition"  and  in  paragraph 
(f)(2)  by  removing  "Part  2"  and  replacing 
it  with  "Part  10". 

PART  181— PRIOR-SANCTIONED 
FOOD  INGREDIENTS 

195.  The  authority  citation  for  21  CFR 
Part  181  continues  to  read  as  follows: 

Audiority:  Sections  201(8),  402.  409.  701.  52 
Stat.  1046-1047  as  amended,  1055-1056  as 
amended,  72  Stat  1784-1788  as  amended  (21 
U.S.C.  321(8).  342.  348.  371);  21  CFR  5.ia 


(181.32   [Anwnded] 

196.  Section  181.32    Acrylonitrile 
copolymers  and  resins  is  amended  in 
the  introductory  text  of  paragraph  (b)  by 
removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  AppUed  Nutiition". 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

197.  ITie  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  402. 409. 701. 52 
Stat  1046-1047  as  amended.  1055-1056  as 
amended.  72  Stat  1784-1788  as  amended  (21 
U.S.C  321(s).  342.  348.  371);  21  CFR  5.ia  5.61. 

(184.1409    [AnMnded] 

196.  Section  184.1408    Licorice  and 
licorice  derivatives  is  amended  in 
paragraph  (b)(1)  by  removing  "P.O.  Box 
540.  Benjamin  Franklin  Station, 
Washington.  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  40a 
ArUngton,  VA  22201-3301". 

(184.1979    [AmwMtod] 

199.  Section  184,1979    Whey  is 
amended  in  footnote  2  to  the 
introductory  text  of  paragraph  (b)(1)  by 
removing  "P.O.  Box  540.  Benjamin 
Franklin  Station.  Washington.  1X3 
20044"  and  replacing  it  witii  "2200 
Wilson  Blvd..  Suite  400.  Arlington,  VA 
22201-3301". 

(184.1979a    [Amended] 

200.  Section  184.1979a    Reduced 
lactose  whey  is  amended  in  footnote  2 
to  the  introductory  text  of  paragraph 
(b)(1)  by  removing  "P.O.  Box  540, 
Benjamin  Franklin  Station,  Washington, 
DC  20044"  and  replacing  it  witii  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

(184.1979b   [Amended] 

201.  Section  184.1979b    Reduced 
minerals  whey  is  amended  in  footnote  2 
to  the  introductory  text  of  paragraph 
(b)(1)  by  removing  "P.O.  Box  540. 
Benjamin  Franklin  Station.  Washington. 


DC  20044"  and  replacing  it  with  "2200 
Wilson  Blvd..  Suite  400.  Ariington,  VA 
22201-3301". 

(184.1979c    [Amended] 

202.  Section  184.1979c     Whey  protein 
concentrate  is  amended  in  footnote  2  to 
the  introductory  text  of  paragraph  (b)(1) 
by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  replacing  it  witii  "2200 
Wilson  Blvd..  Suite  400.  Arlington.  VA 
22201-3301". 

PART  189— SUBSTANCES 
PROHIBITED  FROM  USE  IN  HUMAN 
FOOD 

203.  The  authority  citation  for  21  CFR 
Part  180  continues  to  read  as  follows: 

Authority:  Sees.  2a\{s].  402,  409,  701.  52 
Stat  1046-1047  as  amended.  1055-1056  as 
amended.  72  Stat  17B4-1788  as  amended  (21 
U.S.C  321(8).  342.  348,  371);  21  CFR  5.ia 


(189.1    [Amended] 

204.  Section  189.1    Substances 
prohibited  from  use  in  human  food  is 
amended  in  paragraph  (c)  by  removing 
"Part  2"  and  replacing  it  with  "Part  10". 

(189.110    [Amwtded] 

205.  Section  189.1 10    Calamus  and  its 
derivatives  is  amended  in  paragraph  (c) 
by  removing  "P.O.  Box  540.  Benjamin 
Franklin  Station,  Washington.  DC 
20044"  and  "Bureau  of  Foods"  and 
replacing  it  witii  "2200  Wilson  Blvd., 
Suite  400.  Arlington,  VA  22201-3301" 
and  "Center  for  Food  Safety  and 
Applied  Nutrition",  respectively. 

(189.130    [AmwMtodl 

206.  Section  189.130    Coumarin  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station.  Washington.  OC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400.  Ariington,  VA  22201-3301". 

(189.135    [Amended] 

207.  Section  189.135    Cyclamate  and 
its  derivatives  is  amended  in  paragraph 
(c)  by  removing  "P.O.  Box  540,  Benjamin 
Franklin  Station.  Washington.  E)C 
20044"  and  replacing  it  witii  "2200 
Wilson  Blvd..  Suite  40a  Arlington  VA 
22201-3301". 


(189.145    (Amended] 

208.  Section  189.145    Dulcin  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  400.  Arlington,  VA  22201-3301". 

(189.155   [Amended] 

209.  Section  189.155 
Monochloroacetic  acid  is  amended  in 


■  ^8^^\^s/^' 
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paragraph  (c)  by  removing  "P.O.  Box 
540.  Benjamin  Franklin  Station. 
Washington,  DC  20044"  and  replacing  it 
with  "2200  Wilson  Blvd..  Suite  40a 
Arlington.  VA  22201-3301". 

iin.165   [Anwnded] 
2ia  Section  189.166 
Nordihydroguaiaretic  acid  (NDGAJ  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  54a  Benjamin  Franklin 
Station.  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd., 
Suite  400,  Arlington,  VA  22201>3301". 

IIMlITS   lAmaMM] 

211.  Section  189.175    /MOQOis 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  54a  Benjamin  Franklin 
Station,  Washington,  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  40a  Arlington.  VA  22201-3301". 


|1««.1M    [AflMndad] 

212.  Section  189.180    Safrolela 
amended  in  paragraph  (c)  by  removing 
"Bureau  of  Foods"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nntrition". 

flM.190   (Amended] 

213.  Section  189.190    Thiourea  is 
amended  in  paragraph  (c)  by  removing 
"P.O.  Box  540,  Benjamin  Franklin 
Station.  Washington.  DC  20044"  and 
replacing  it  with  "2200  Wilson  Blvd.. 
Suite  40a  Arlington.  VA  22201-3301". 

PART  701-COSMmC  LABEUNQ 

214.  The  authority  citation  for  21  CFR 
Part  701  continues  to  read  as  follows: 

AuUiority:  Sees.  601.  602. 701(a).  704.  52 
Stat.  1054.  aa  amended.  1065. 1057.  aa 
amended;  21  U.S.C  361. 362. 371(a).  374. 

1 701 J   [Amanded] 

215.  Section  701.3    Designation  of 
ingredients  is  amended  in  paragraph 
(c)(2)(iv)  by  removing  "Bureau  of  Foods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition". 

PART  1240-CONTROL  OF 
COMMUNICABLE  DISEASES 

216.  The  authority  citation  for  21  CFR 
Part  1240  continues  to  read  as  follows: 

Authority:  Sees.  215,  311.  361.  368,  58  Stdt. 
690  603.  703  at  amended.  706  (42  U.S.C  216, 
243. 264.  271):  21  CFR  S.ia  B.11. 

217.  The  Cross-References  following 
the  Table  of  Contents  for  Part  1240  is 
revised  to  read  as  follows: 

Craw-RefaraaoM:  For  Department  of 
Health  and  Human  Services  resulations 
relating  to  foreign  quarantine,  sanitation 
measures,  and  control  of  communicable 
diseases,  see  Centers  for  Disease  Control's 


requirements  ••  set  forth  in  42  CFR  Parts  71 
and  72. 


|124ai0   (Amended] 

218.  Section  124ai0    Effective 
bactericidal  treatment  is  amended  in 
paragraph  (f)  by  removing  "Surgeon 
General"  and  replacing  it  with 
"Commissioner  of  Food  and  Drugs". 

219.  Section  1240.62    Turtles 
intrastate  and  interstate  requir&aents  is 
amended  in  paragraphs  (c)(1)  (i),  (ii). 
(iii),  (iv),  and  (v)  and  (c)(2)  by  removing 
"Bureau  of  Foods"  and  "Bureau"  and 
replacing  them  with  "Center  for  Food 
Safety  and  Applied  Nutrition"  and 
"Center",  respectively,  everywhere  that 
they  appear. 

220.  Section  1240.70  is  amended  by 
revising  para^eph  (a)  to  read  as 
follows: 

S  1240.70    UttierbnMiMe. 

(a)  General  requirements.  A  person 
shall  not  transport,  or  offer  for 
transportation  by  the  owner  or  operator 
of  a  conveyance,  nor  shaU  the  owner  or 
of>erator  of  a  conveyance  knowingly 
transport  for  another  person,  in 
interstate  traffic  lather  brushes  made 
from  animal  hair  or  bristles  unless  such 
brushes  have  been  manufactured  in  the 
United  States,  its  territories,  or 
possessions  in  compliance  with  the 
provisions  of  paragraphs  (b),  (c).  (d).  (e). 
and  (f)  of  this  section. 


PART  12S0-INTERSTATE 
CONVEYANCE  SANITATION 

221.  The  authority  citation  for  21  CFR 
Part  1250  continues  to  read  as  follows: 

Audiofity:  Sees.  215, 311, 361. 366,  S6  SUL 
eoa  663, 703.  as  amended.  706  (42  U.S.a  216, 
243.  284,  271). 

222.  The  Cross-References  following 
the  Table  of  Contents  for  Part  1250  ia 
revised  to  read  as  follows: 


Croea-References:  For  Department  of 
Health  and  Human  Services  regulations 
relating  to  foreign  quarantine  and  control  of 
communicable  diseases,  see  Centers  for 
Disease  Control's  requirements  as  set  forth  in 
42  CFR  ParU  71  and  72. 


{1250^1    [Amendad] 

223.  Section  1250.51    Railroad 
conveyances:  discharge  of  wastes  is 
amended  in  paragraph  (d)  by  removing 
"Bureau  of  Foods,  Sub-Program 
Manager,  Interstate  Travel  Sanitation" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition.  Manager, 
Interstate  Travel  Sanitation  Sul>- 


Program",  in  paragraphs  (f)  (1)  and  (2) 
by  removing  "Bureau  of  Foods"  and 
replacing  it  with  "Center  for  Food  Safety 
and  Applied  Nutrition",  in  the 
introductory  text  of  paragraph  (f)(3)  by 
removing  "Bureau  of  Foods,  Sub- 
Program  Managers,  Interstate  Travel 
Sanitation"  and  replacing  it  with 
"Center  for  Food  Safety  and  Applied 
Nutrition,  Manager,  Interstate  Travel 
Sanitation  Sub-Program",  in  paragraph 
(f)(4)(i)  by  removing  "Bureau  of  Foods" 
and  replacing  it  with  "Center  for  Food 
Safety  and  Applied  Nutrition",  and  in 
paragraph  (f)(4)(iii)  by  removing 
"Subpart  F  of  Part  2"  and  replacing  it 
with  "Part  16"  and  by  removing  "Bureau 
of  Foods"  and  replacing  it  with  "Center 
for  Food  Safety  and  Applied  Nutrition". 

Dated:  May  25. 1989. 

Ronald  G.  Ghaaemon, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-13830  Filed  6-0-89:  M&  am] 
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21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sportsor  Name 

AQENCV:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  from  Schering 
Corp.  to  Schering-Plough  Corp. 

EFFECnVE  DATC:  )une  12, 1989. 

POR  RHrrHER  INFORMA'nON  CONTACT: 

Benjamin  A.  Puyot  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1414. 

SUPPiaMENTAAY  iNFOMMATtON:  Schering 
Plough  Corp..  Galloping  Hill  Rd.. 
Kenilworth,  N]  07033,  advised  FDA  of  a 
change  of  corporate  name  from  Schering 
Corp.  to  Schering-Plough  Corp.  The 
agency  is  amending  the  regulations  in  21 
CFR  510.600(c)  to  reflect  the  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 


PART  SIO-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  701(a)  (21  U.S.C.  360b, 
371(a)):  21  CFR  5.10  and  5.83. 

S  510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  in  the  entry  for 
"Schering  Corp."  and  in  paragraph  (c)(2) 
in  the  entry  for  "000061"  by  revising  the 
sponsor  name  to  read  "Schering-nouidi 
Coip." 

Dated:  June  S,  1989. 
Robert  C  Livingstmi. 

Deputy  Director.  Office  of  New  Animal  Drt^ 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-13803  Filed  6-9-89:  a45  am] 
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21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  SaNnomydn,  CtHortetracydlne, 
andRoxarsone 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


f.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Cyanamid  Co.  providing  for  the  use  of 
previously  approved  salinomycin. 
chlortetracycline,  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  for  broilers.  TTie  feeds 
are  indicated  for  use  for  the  prevention 
of  coccidiosis  and  as  an  aid  in  the 
reduction  of  mortality  due  to  certain 
infections. 

EFFECTIVE  DATE:  Jime  12, 1989. 

FOR  FURTHER  INFORStATION  CONTACT 

Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4913. 
SUPPLEMENTARY  INFORMATION: 
American  Cyanamid  Ca.  Berdan  Ave.. 
Wayne.  NJ  0747a  filed  NADA  140-«67. 
providing  for  combining  separately 
approved  salinomycin,  chlortetracycline, 
and  roxarsone  Type  A  medicated 
articles  to  make  Type  C  feeds  for 
broilers.  The  Type  C  medicated  feeds 
contain  salinomycin  sodium  40  to  60 
grams  per  ton,  chlortetracycline  500 
grams  per  ton.  and  roxarsone  45  grams 
per  ton.  The  Type  C  medicated  feeds  are 
indicated  for  use  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenella. 
E.  necatrix,  E  acervulina.  E.  maxima,  R 
brunetti,  and  E.  mivati,  including  some 


field  strains  of  E.  tenella  which  are  more 
susceptible  to  roxarsone  combined  with 
salinomycin  than  to  salinomycin  alone, 
and  as  an  aid  in  the  reduction  of 
mortality  due  to  E.  coli  infections 
susceptible  to  such  treatment  The 
NADA  is  approved  and  the  regulations 
are  amended  in  21  CFR  558.128,  558.53a 
and  558.550.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(u)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii]  that  this  action  is  of  a 
type  that  does  not  individually  or 
ounulatively  have  a  significtmt  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  to  read  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec  512, 82  Stat  343-351  (21 
U.S.C  3aOb):  21  CFR  5.10  and  5.83. 

2.  Section  558.128  is  amended  by 
redesignating  paragraphs  {c)(5)  (vii)  and 
(viii)  as  paragraphs  (c)(5)  (vi)  and  (vii). 
respectively,  and  by  adding  new 
paragraph  (c)(5)(viii)  to  read  as  follows: 

S  558.126    CMortetracycina. 
•        *        •        •        • 

(c)  •  *  • 
(5)  •  •  • 

(viil)  Roxarsone  and  salinomycin  in 
accordance  with  S  558.550. 

3.  Section  558.530  is  amended  by 
adding  new  paragraph  (d)(4)(vii)  to  read 
as  follows: 


S558i»0 

•         * 

(d)  *  • 
(4)  •  • 


Roxarsone. 


(vii)  Roxarsone  may  be  used  in 
combination  with  salinomycin  and 
chlortetracycline  as  in  S  558.55a 

4.  Section  558.550  is  amended  by 
adding  new  paragraph  (b)(l)(xv)  to  read 
as  follows: 


{556.550 


(b)  *  •  • 
(1)  *  •  • 

[xy)[a)  Amount  per  ton.  Salinomycin 
40  to  60  grams,  chlortetracycline  500 
grams,  and  roxarsone  45  grams. 

(6)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria  tenella 
K  necatrix,  K  acervulina,  E  maxima,  E 
brunetti,  and  E.  mivati,  including  some 
field  strains  of  E.  tenella  which  are  more 
susceptible  to  roxarsone  combined  with 
salinomycin  than  to  salinomycin  alone, 
and  as  an  aid  in  the  reduction  of 
mortality  due  to  £  coli  infections 
susceptible  to  such  treatment 

(c)  Limitations.  Do  not  feed  to  layers. 
In  feeds  containing  0.8  percent  dietary 
calcium,  not  to  be  fed  for  more  than  5 
days.  Not  approved  for  use  with  pellet 
binders.  Withdraw  5  days  before 
slaughter.  May  be  fatal  if  accidentally 
fed  to  adult  turkeys  or  to  horses. 
Chlortetracycline  as  provided  by  Na 
010042  and  roxarsone  as  provided  by 
Na  017210  in  {  510.600(c)  of  this  chapter. 
•        *        *        *        • 

Dated:  June  1, 1989. 
GanldB-GiMat 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  8»-13831  Filed  6-»-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  100 

(CGOO»-a»-oi] 

Special  Local  Regulations;  Gre^ 
International  Duck  Race,  Black  Rock 
Canal.  Buffalo.  NY 

agency:  Coast  Cuard.  DOT. 
ACTION:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Great 
International  Duck  Race.  This  event  will 
be  held  on  the  Black  Rock  Canal  on  2 
July  1989  from  1:00  pjn.  to  4:30  p.m.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  14X)  pjn.  (local  time)  to 
4:30  p.m.  on  2  July  1989. 
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PON  njNTHifi  mromiMTiOM  contact: 
MSn  Scott  E.  Befus.  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St..  Cleveland.  OH  44199. 
(216)  522-4420. 

•UPfinMNTANV  inmhimation:  On  7 
April  1989  the  Coast  Guard  published  a 
notice  of  proposed  rulemakiiig  in  the 
Federal  Ragiater  for  these  regulations  (54 
FR  14099).  biterested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  bifbcmation 

The  draftera  of  this  regulation  are 
MSTl  Scott  E.  Befus.  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.  V.  Mosebach.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Great  International  Duck  Race 
will  be  conducted  on  the  Black  Rock 
Canal,  in  front  of  La  Salle  Park,  on  2  luly 
1969.  This  event  will  have  an  estimated 
aaOOO  rubber  ducks  "racing"  to  a  finish 
line  which  will  be  established,  within 
the  regulated  area,  by  the  event  sponsor. 
Shortly  after  the  duck  race  there  will  be 
a  boat  parade  within  the  same  regulated 
area.  Due  to  the  nature  of  this  event,  and 
the  threat  vessel  traffic  would  pose,  a 
section  of  the  Black  Rock  Canal  will  be 
closed.  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander  (U.S. 
Coast  Guard  Group  Buffalo,  NY). 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
poUcies  and  procedures  t44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  Impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  araa  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subject  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title  33, 
Code  of  Federal  Regulations  as  follows: 

PART  lOCMAMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

AudMxity:  33  U.S.C  1233;  49  CFR  1.46  and 
33C31tl0a38 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0901  to  read  as 
follows: 

810036-0901    Qreat  intemaMooal  Duck 
Race,  Blacfc  Rock  Canal,  Buffalo,  NY. 

(a)  Regulated  Area:  That  portion  of 
the  Black  Rock  Canal  from  the  southern 
entrance,  up  to  and  including  the  south 
wall  at  the  entrance  of  the  Buffalo  Yacht 
Club. 

(b)  Special  Local  Regulations.  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  1:00  p.m.  (local  time) 
until  4:30  p.m.  on  2  July  1989. 

(2)  The  Coast  Guard  will  patrol  the 
regatta  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  the  participants  in  the 
event  or  any  other  craft.  The  rules 
contained  in  the  above  two  sentences 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol  operating 
in  the  performance  of  their  assigned 
dutes. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  ordera  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 


(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(c)  These  regulations  will  be  elective 
from  1:00  p.m.  (local  time)  to  4:30  p.m.  on 
2  July  1989. 

Dated:  May  25. 1989. 

DJLRamsden, 

Capt  U.S.  Coast  Guard  Acting  Commander, 
Ninth  Coast  Guard  District 

(FR  Doc  89-13816  Filed  6-9-89;  a-45  am] 
wmjua  coot  4sw-i4-« 


33  CFR  Part  100 
[CQD8-09-00] 

Special  Ixcal  Raguiatlona;  Popaya'a 
Cajun  Grand  Prix,  L^e  Pontchartrain, 
LA 

AOCNCv:  Coast  Guard,  DOT. 
ACTiOfC  Final  rule. 

•UMMARV:  Special  local  regulations  are 
being  adopted  for  the  Popeye's  Cajun 
Grand  Prix.  This  event  wiU  be  held  on 
June  10, 1989  from  12.-00  p.m.  until  3.-00 
p.m.  at  Lake  Pontchartrain,  LA.  In  case 
of  postponement  this  event  will  be  held 
on  June  11, 1989  from  12:00  p.m.  until 
3:00  p.m.  These  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 

DATES:  Effective  Dates:  These 
regulations  become  effective  on  10  June 
1989  at  11:00  a.m.  and  terminate  on  10 
June  1989  at  3:00  p.m.  In  case  of 
postponement  due  to  inclement  weather 
this  regulation  will  take  effect  on  11  June 
1989  at  IIKX)  a.m.  and  terminate  on  11 
June  1989  at  3:00  p.m. 

Comments:  Comments  must  be 
received  by  July  12. 1989. 

FOR  FURTHCR  MFORItATION  CONTACn 

QMCS  J.C  Keith,  Assistant  Operations 
Officer,  U.S.  Coast  Guard  Group  New 
Orleans,  LA.  Tel:  (504)  942-3070. 

SUPPLIMINTARY  MPORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  and  good  cause  exists  for 
making  them  elective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  16  May  1989  and 
there  was  not  sufficient  time  remaining 
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to  publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Nevertheless,  interested  persons 
wishing  to  comment  may  do  so  by 
submitting  written  views,  data  or    • 
argimients.  Commentators  should 
include  their  name  and  address,  identify 
this  notice  (CGD8-89-09)  and  the 
specific  section  of  the  proposal  to  which 
the  comments  apply,  and  give  reasons 
for  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  envelope  is  enclosed.  The 
regulations  may  change  in  light  of 
comments  received. 

Drafting  Infonnatiao 

The  drafter  of  this  regulation  is  LT 
Michael  F.  Leonard.  Project  Officer, 
Coast  Guard  Group  New  Orieans,  LA. 
and  LT  J.A.  Wilson,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussioa  of  Regulation 

The  marine  event  requiring  this 
regulation  is  called  "The  Popeye's  Cajun 
Grand  Prix."  This  event  is  sponsored  by 
the  Southern  Offshore  Racing 
Association.  It  will  consist  of 
approximately  50-70  race  boats 
traveling  in  excess  of  90  MPH.  The 
course  followed  by  the  race  will  be 
marked  by  buoys  positioned  at  various 
points  along  its  several  straightaways 
and  turns.  The  regulated  area  will 
encompass  the  entire  race  area. 

Approximately  1,000  spectator  boats 
are  expected  for  the  event.  While 
viewing  the  event  at  any  point  outside 
the  regulated  area  is  not  prohibited, 
spectators  *vill  be  encouraged  to 
congregate  within  designated  spectator 
areas.  These  areas  will  be  defined  by 
buoys  and  are  located  as  follows: 

West  Spectator  Area:  Along  the  west 
side  of  the  regulated  area  between  17th 
Street  Canal  and  the  Causeway. 

South  Spectator  Area:  Along  the  sea 
wall  on  the  south  part  of  the  regulated 
area  at  the  mouth  of  Bayou  St.  John. 

East  Spectator  Area:  Along  the  south 
side  of  the  regulated  area  between 
Pontchartrain  Beach  and  New  Orieans 
Lakefit)nt  Airport. 

list  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{  AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 


Antfaority:  33  U.S.C  1233;  40  CFR  IA6  and 
33  CFR  100.35. 

2.  A  temporary  { 100  JS-»-6»-09  is 
added  to  read  as  follows: 

S100.35-8-00-09    LakePomchaiUlm 


(a)  Regulated  Area.  The  following 
area  will  be  closed  to  all  vessel  traffic: 
A  triangle  starting  at  a  point  1.7  statute 
miles  east  of  the  Causeway  on  the  South 
shore  of  Lake  Pontchartrain  near  the 
West  End  Boat  Launch  (latitude  30- 
01.8N,  longitude  090-07.0W)  along  the 
south  shore  to  a  point  1.1  statute  miles 
east  of  the  Lake  Front  Airport  (latitude 
30-02.8N.  longitude  090.00.1W)  then 
northwesterly  13.2  statute  miles  to  the 
Bascule  Bridges  on  the  Causeway 
(latitude  30-15i)N,  longitude  ogO-OaoW). 

(b)  Special  Local  Regulation.  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or 
local  law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event 

(1)  No  spectators  shall  anchor,  block, 
loiter  in  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel 

(2)  When  hailed  and/or  signaled,  by 
an  official  patrol  vessel  a  spectator 
shall  come  to  an  immediate  stop. 
Vessels  shall  comply  with  all  directions 
given;  failure  to  do  so  may  result  in  a 
citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  He  may  terminate  the  event  at  any 
time  it  is  deemed  necessary  for  the 
protection  of  life  and/or  property.  He 
may  be  reached  on  VHF-FM  Channel 
16,  when  required,  by  the  call  sign 
"PATCOM". 

(c)  Effective  Dates.  These  regulations 
will  be  effective  from  IIKX)  a.m.  to  ZM 
p.m.,  10  June  1989.  In  case  of 
postponement  due  to  inclement  weather 
this  regulation  will  take  effect  on  day  11 
June  1989  at  IIHX)  a.m.  and  terminate  at 
3:00  p.m  on  11  June  1989. 

Dated:  )une  2, 1969. 
WJ-.Medin. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  89-13817  Filed  &-«-8e;  a45  am] 
aaxiNa  CODE  4»ift>i44i 


ENVIRONMENTAL  PROTECTKNf 
AGENCY 

40  CFR  Part  62 

(FRL-350»-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Oklahoma;  Plan  for 
ControHing  Total  Reduced  Sulfur  From 
Existing  Kraft  Pulp  MHIa 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACTKHC  Fmal  rule. 


In  Response  to  Section  111(d) 
^  of  the  Clean  Air  Act  the  State  of 
Oklahoma  has  submitted  its  plan  for 
controlling  total  reduced  sulfiir 
emissions  from  the  only  existing  krafl 
pulp  mill  in  the  State.  EPA  now 
approves  that  plan. 

EFFfeCIIVC  DATE  Hiis  approval  will  be 
effective  August  11, 1988  unless  EPA 
receives  notice  within  30  days  that 
adverse  or  critical  comments  wrill  be 
submitted.  If  the  Agency  receives  such 
notice,  it  will  propose  approval  of  the 
plan  in  a  future  Federal  Ragjstar  to 
allow  public  comment 

ADOREOaas:  Written  comments  (or 
notice  of  intent  to  submit  adverse  or 
critical  conunents)  should  be  addressed 
to  Mr.  Thomas  Diggs,  Chief  (6T-AN), 
SIP/NSR  Section,  Air  Programs  Branch. 
H>A  Region  VI,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733.  Documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  houn  at  the  same  address  and 
at  the  offices  of  the  Oidahoma  State 
Department  of  Health.  1000  N.E  Tenth 
Street  Oklahoma  City,  Oklahoma  73152 
and  the  Public  Information  Reference 
Unit  EPA.  401  M  Street  SW, 
Washington.  DC  20400.  Anyone  wishing 
to  examine  those  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Gregg  Guthrie.  SIP/NSR  Section 
(6T-AN),  Air  Programs  Branch.  EPA 
Region  VL  1445  Ross  Avenue,  Dallas. 
Texas  75202-2733;  Telephone  (214)  655- 
7214  or  FTS  255-7214.  Reference  File  SIP 
1-4-2-17-2. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  111  of  the  Clean  Air  Act  EPA 
promulgates  standards  of  performance 
for  new  stationary  sources  of  air 
pollution.  After  promulgating  such  a 
new  source  performance  standard 
(NSPS).  EPA  publishes  an  emission 
control  guideline  document  and 
announces  its  availability  in  the  Federal 
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Register.  Section  111(d)  of  the  Act  and 
implementing  regulations  at  40  CFR  Part 
60,  Subpart  B  require  that  each  state 
adopt  a  plan  for  controlling  designated 
pollutants  from  existing  facilities  and 
submit  it  to  EPA  for  approval.  Today, 
EPA  is  approving  a  111(d)  plan 
submitted  by  the  State  of  Oklahoma. 

TheTRSNSPS 

Total  Reduced  Sulfur  (TRS)  consists 
of  the  sulfur  compounds  hydrogen 
sulfide,  methyl  mercaptan,  dimethyl 
sulfide,  and  dimethyl  disulfide,  all  of 
which  are  commonly  emitted  by  kraft 
pulp  mills.  Although  these  TRS 
emissions  have  no  demonstrated 
adverse  effects  on  human  health  at  low 
concentrations,  they  can  corrode  or 
tarnish  exposed  copper,  zinc,  and  silver 
and  discolor  paints  containing  heavy 
metal  salts,  e.g.,  lead.  More  importantly, 
periiaps,  TRS  emissions  have  a 
distinctly  unpleasant  odor  which  may 
adversely  affect  property  values  and 
economic  development  in  the  vicinity  of 
kraft  pulp  mills. 

On  February  23, 1978,  EPA 
promulgated  new  source  performance 
standards  for  kraft  pulp  mills  at  43  FR 
7568.  In  relevant  part,  the  NSPS 
designated  TRS  as  a  welfare  related 
pollutant  to  be  controlled.  Subsequently, 
in  March  1979,  the  Agency's  Offlce  of 
Air  Quality  Planning  and  Standards 
issued  "Kraft  Pulping,  Control  of  TRS 
Emissions  from  Existing  Mills,"  a 
emission  control  guideline  document  for 
use  by  state  governments  developing 
controlling  regulations.  On  May  20, 1986, 
EPA  amended  the  NSPS  at  51  FR  18538 
to  allow  a  higher  level  of  TRS  emissions 
from  smelt  dissolving  tanks. 

Oklahoma's  Adoption  of  a  111(d)  Plan 

After  public  hearings,  the  Oklahoma 
State  Board  of  Health  adopted 
Oklahoma  Air  Pollution  Control 
ReguIaUon  (OAPCR)  3.4(b)(4)(A)  on 
November  15, 1983,  imposing  TRS 
emission  limits  on  the  State's  only 
existing  kraft  pulp  mill  and  requiring  it 
to  either  comply  with  the  new  limits 
within  two  years  or  submit  an  alternate 
compliance  schedule  within  six  months 
for  review  and  approval  of  the 
Oklahoma  Air  Quality  Council 
(Council).  The  facility  subject  to  the 
amended  regulation  is  a  kraft  pulp  mill 
owned  and  operated  by  Weyerhaeuser 
Paper  Company  (Weyerhaeuser)  in 
Valliant,  Oklahoma.  In  October  1983, 
Weyerhaeuser  submitted  a  compliance 
schedule  for  its  Valliant  facility, 
committing  to  achieve  compliance  with 
the  new  TRS  emission  limit  by  May  9, 
1989.  After  a  hearing,  the  Council 
approved  Weyerhaeuser's  plan  via 
verbal  order  duly  recorded  in  its 


minutes  on  November  15, 1983.  Later,  on 
January  20, 1987,  the  Council  amended 
OAPCR  3.4(b)(4)(A)(i)(c),  changing  the 
TRS  emission  limit  for  smelt  dissolving 
tanks  from  0.0084  to  0.016  grams  per 
kilogram  of  black  liquor  solids, 
rendering  it  consistent  with  the  NSPS 
revision  EPA  promulgated  on  May  20, 
1986. 

On  November  17. 1987,  the  Governor 
of  Oklahoma  submitted  OAPCR  3.4(b)(4) 
and  the  State's  administrative  record  on 
Weyerhaeuser's  compliance  schedule  to 
EPA  Region  VI  for  review  and  approval 
as  a  revision  to  40  CFR  Part  62.  After 
reviewing  that  submission,  EPA  noted 
that  Weyerhaeuser's  compliance 
schedule  lacked  incremental  compliance 
dates  required  by  40  CFR  60.24(e)(1), 
was  ambiguous  with  regard  to  the 
compliance  test  method  required  by  40 
CFR  60.24(b)(2), >  and  would  be  difficult, 
if  not  impossible,  to  incorporate  by 
reference  in  40  CFR  Part  62  because  the 
Council  did  not  reduce  its  approving 
order  to  written  form.* 

After  EPA  informed  the  State  of  its 
concerns,  the  Council  issued  a  written 
consent  order  to  Weyerhaeuser  on  May 
3, 1988,  incorporating  an  incremental 
compliance  schedule  and  affirming  EPA 
Method  16  or  16A  from  Appendix  A  to 
40  CFR  Part  60  as  the  required 
compliance  test  method.  On  June  1, 1988, 
the  State  submitted  a  copy  of  that  order 
to  EPA  Region  VI.  thus  resolving  EPA's 
objections  to  approval  of  its  111(d)  plan. 

Relative  Stringency  of  Emission  Limits 

As  amended.  OAPCR  3.4(b)(4)(A)(i) 
imposes  the  following  TRS  emission 
limits  on  Weyerhaeuser's  Valliant  kraft 
pulp  mill: 

(a)  Forty  (40)  parts  per  million  (ppm) 
of  total  reduced  sulfur  measured  as 
hydrogen  sulfide  on  a  dry  basis  and  on  a 
12  hour  average,  converted  to  eight  (8) 


■  OAPCR  3.4(b)(4](A)(ii)  require*  compliance 
letting  "following  the  Oklahoma  teal  procedure 
raquirementa."  Such  test  procedure*  are  found  in  an 
Appendix  to  OAPCR  5.1.  EPA  ha*  not  approved  that 
Appendix  and  it  i*  not  part  of  Oklahoma'*  SIP. 

*  Purauant  to  the  Oklahoma  Adminittrative 
Procedure  Act  75 OS.  1903.  |  312.  only 
■dmlniatrative  order*  "adverae  to  a  party  in  an 
individual  proceeding"  (Weyerhaeu*er  in  thi*  case) 
need  be  reduced  to  writing.  Moreover.  1 1-1802(1)  of 
the  Oklahoma  Clean  Air  Act  require*  that  the  Stale 
isaue  an  adminiatrative  order  to  a  violating  tource 
and  provide  opportunity  for  hearing  thereon  prior  to 
enforcement  of  an  emiasion  limitation,  including 
tho*e  impofed  by  prior  order.  In  view  of  the*e 
•tatulory  provialona.  Oklahoma  has  •ometimet 
reaerved  its  resources  for  issuing  written 
administrative  orders  to  situations  involving 
source*  already  in  violation  of  a  verbal  compliance 
order.  EPA  and  the  Slate  have  discussed  the 
problems  this  procedure  posed  for  State/Federal 
coordination  and  the  Stale  has  begun  issuing 
written  orders  in  source  *peciric  matters,  formatted 
to  facilitate  federal  review  and  approval. 


volume  percent  oxygen  from  any 
recovery  furnace. 

(b)  Forty  (40)  parts  per  million  of  total 
reduced  sulfur  measured  as  hydrogen 
sulfide  on  a  dry  basis  and  on  a  12-hour 
average,  corrected  to  ten  (10)  volume 
percent  oxygen  from  any  lime  kiln. 

(c)  0.016  gram  of  total  reduced  sulfur 
measured  as  hydrogen  sulfide  per 
kilogram  of  black  liquor  solids  for  a  12- 
hour  average  from  any  smelt  dissolving 
tank. 

(d)  Non-condensable  gases  from  all 
evaporators  and  digesters  shall  be 
efficiently  incinerated  or  otherwise 
treated  to  limit  emissions  to  less  than 
five  (5)  ppm  by  volume  on  a  dry  basis. 

Although  the  limits  imposed  by 
subsections  (c)  and  (d)  of  this  regulation 
are  identical  to  those  recommended  by 
EPA,  "the  40  ppm  emission  limits  of 
subsections  (a)  and  (b)  are  less  stringent 
than  the  20  ppm  limits  recommended  by 
the  Agency's  guidance  document. 
Because  TRS  is  a  welfare  related 
pollutant,  40  CFR  60.24(d)  allows  states 
flexibility  in  balancing  EPA  guideline 
recommendations  against  other  factors 
of  public  concern,  e.g.,  the  effect  of 
compliance  costs  on  local  economies,  in 
developing  their  111(d)  plans.  In  this 
case,  purchasing  and  installing  control 
equipment  to  comply  with  the  20  ppm 
limits  EPA  recommended  would, 
according  to  information  submitted  to 
the  State  by  Weyerhaeuser,  have 
incremental  costs  in  excess  of  $4 
million.  Because  Weyerhaeuser's  kraft 
pulp  mill  is  Valliant's  largest  industry 
and  must  compete  with  kraft  pulp  mills 
(subject,  to  similar  40  ppm  limits)  in 
nearby  Arkansas,  the  Council  believed 
this  an  excessive  cost  for  incremental 
odor  reduction.  EPA  has  no  quarrel  with 
that  decision. 

The  compliance  schedule  Oklahoma 
approved  requires  Weyerhaeuser  to 
comply  with  the  limitations  of  OAPCR 
3.4(b)  by  May  9, 1989.  This  is  the 
maximum  approvable  time  for 
compliance  under  EPA's  guideline 
document  and  was  no  doubt  adopted  in 
view  of  the  same  factors  influencing  the 
Council's  emission  limits  decision. 

EPA  Action 

Because  EPA  considers  Oklahoma's 
111(d)  plan  for  TRS  noncontroversial.  it 
is  now  publishing  a  "direct  flnal" 
approval,  i.e.,  approving  it  without 
providing  prior  opportunity  for  public 
comment.  In  the  absence  of  further 
developments,  EPA's  approval  will  be 
effective  60  days  from  today.  If  EPA 
receives  notice  within  30  days  that 
someone  desires  to  submit  adverse  or 
critical  comments,  however,  it  will 
withdraw  the  approval  and  publish  a 
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notice  of  prbposed  approval  and  request 
for  public  comment  in  the  Federal 
Register. 

Pursuant  to  5  U.S.C.  605(b),  I  certify 
that  approval  of  Oklahoma's  111(d)  plan 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Weyerhaeuser  Paper  Company 
is  not  a  small  entity  and  is  moreover 
already  subject  to  the  plan  by  virtue  of 
State  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12292. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  approval  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
date  of  publication.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Intergovernmental  relations.  Paper  and 
paper  products  industry,  Reporting  and 
recordkeeping  requirements.  Sulfuric 
oxides. 

Date:  June  1. 1989. 
William  K.  RaiUy, 
Administrator. 

40  CFR  Part  62.  Subpart  LL  is 
amended  as  follows: 

PART  62-{  AMENDED] 

Subpart  LL-Oklahoma 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401-7642. 

2.  Section  62.9100  is  amended  by 
adding  paragraphs  (b)(2),  (c)(2),  and  an 


undesignated  center  heading  preceding 
i  62.9140  to  read  as  follows: 

S  62.9100    ktentMcation  of  plan. 
»        •        »        •         • 

(b)  *  *  • 

(2)  Control  of  total  reduced  sulfur 
from  existing  kraft  pulp  mills  was 
submitted  on  November  17, 1987.  and 
supplemented  on  June  1. 1988. 

(c)  *  *  * 

(2)  Kraft  pulp  mills. 

Total  Reduced  Sulfur  From  Existing 
Kraft  Pulp  Mills 

3.  Section  62.9140  is  added  to  read  as 
follows: 

962.9140    Idwitmcation  of  sourc*. 

The  plan  includes  the  following  kraft 
pulp  mill: 

(a)  Weyerhaeuser  Paper  Company  in 
Valliant,  Oklahoma. 

[FR  Doc.  8&-13478  Filed  ft-9-89;  MS  am] 
aHjjNQ  CODE  csao-so-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  1, 21, 22, 74.  and  M 
[General  Docket  82-243] 

Service  and  Technical  Rules  for 
Government  and  Non-Gk>vemment 
Hxed  Service  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz; 
Correction 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

•UMMARY:  The  Second  Report  and 
Order  concerning  Government  and  non- 
Govemment  fixed  service  usage  of  the 
frequency  bands  932-935  MHz  and  941- 
944  MHz  contained  an  incorrect 
effective  date  of  April  1, 1989,  and  errors 
in  paragraphs  20.  21,  23,  30,  33,  37,  and 
38  relating  to  85  21.101,  21.107, 21.701, 


22.501.  74.502.  94.65.  and  94.67. 
respectively,  of  the  FCC  Rules.  This 
document  corrects  the  effective  date  to 
April  12, 1989,  deletes  a  frequency  range 
in  S  21.101,  corrects  tables  in  55  21.107 
and  21.701.  corrects  introductory 
language  to  a  table  in  5  22.501,  clarifies 
that  a  paragraph  has  been  added  to.  and 
corrects  a  typographical  error  in, 
5  74.502.  clarifies  that  table  numbers 
have  been  redesignated  in  5  94.65,  and 
corrects  a  table  in  5  94.67. 
EFFECTIVE  DATE:  June  12, 1989. 
AOOflESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FUfrmcfi  iNFomiATioN  contact: 

Rodney  Small,  telephone  (202)  653-8116. 
SUPPLEMENTARY  information:  See 
Second  Report  and  Order,  54  FR  10326. 
March  13, 1989. 

Rules  Conections 

In  FR  Doc.  89-5124.  published  in  the 
Monday,  March  13, 1989,  Federal 
Register  the  following  corrections  are 
made: 

1.  On  page  10326,  the  Effective  Date 
caption  is  revised  to  read:  "Effective 
Date:  April  12, 1989." 

521.101    [Corracted] 

2.  On  page  10327,  the  amendatory 
language  of  paragraph  20  is  corrected  to 
read:  "In  5  21.101,  the  table  in  paragraph 
(a)  is  amended  by  removing  the 
frequency  range  512  to  1,000  MHz,  and 
by  adding  the  following  frequency 
ranges  in  numeric  order" 

3.  On  page  10328,  the  amendatory 
language  and  table  of  paragraph  21  is 
corrected  to  read:  "In  5  21.107,  the  table 
in  paragraph  (b)  is  amended  by  adding 
the  following  frequency  ranges  in 
numeric  order" 

21.107   Transmittar  powrar. 

(b)  •  •  • 


Frequency  band  (MHz) 


Maximum  aNcMvable  transmitter  pcMver 


Maximum  aSowabte  EIRP 


Fixed(W) 


Mobite(W) 


Fixed  (dSW) 


(dBW) 


93^5to935.... 
941.510  944 


20.0 
20.0 


+40 
+40 


521.701    [CorrM:tad] 

4.  On  page  10328,  in  paragraph  23,  the 
table  in  5  21.701(c)(1)  is  corrected  by 
changing  the  second  entry  in  the  eighth 
row  from  "941.8375"  to  "943.8375". 

522.501    [Corractad] 

5.  On  page  10329.  in  paragraph  30.  the 
text  of  5  22.501(g)(1)  is  corrected  by 


revising  the  third  sentence  to  read:  'The 
928/959  MHz  frequencies  may  be  used 
in  paired  or  unpaired  configurations;  the 
932/941  MHz  frequencies  are  primarily 
intended  for  two-way  use,  but  requests 
to  utilize  half  of  a  channel  pair  to  satisfy 
a  single  channel  requirement  will  be 
considered  upon  a  showing  that 
spectrum  efficiency  will  not  be  impaired. 


and  that  unpaired  spectrum  is  not 
available  in  other  bands." 

574.502    [Corractad] 

6.  On  page  10329,  the  amendatory 
language  of  paragraph  33  is  corrected  to 
read:  "In  5  74.502,  paragraphs  (a) 
through (d)  areredesignated  as 
paragraphs  (b)  through  (e),  and  a  new 
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paragraph  (a)  is  added  to  read  as 
follows.  In  newly  redesignated 
paragraph  (e).  change  the  internal 
reference  to  read  'paragraph  (b)  of  this 
section'." 

7.  On  page  10329,  in  paragraph  33,  the 
text  of  I  74.502(a)  is  corrected  by 
revising  the  fifth  word  from  "W5.C"  to 
"US"  in  the  first  sentence. 

894^    (CorrMtwIl 

8.  On  page  1033a  the  amendatory 
language  of  paragraph  37  is  corrected  to 
read:  "Section  94.65  is  amended  by 
redesignating  paragraph  (a)(l)(iv]  as 
paragraph  (a)(1)(v);  adding  a  new 
paragraph  (a)(l](iv);  redesignating 
paragraphs  (a)(2)(i)  through  (a)(2)(iii) 
and  Tables  7  through  9  as  paragraphs 
(a)(2)(ii)  through  (a)(2)(iv)  and  Tables  9 
through  11;  adding  a  new  paragraph 
(a)(2)(i);  and  adding  additional 
frequency  bands  in  new  paragraphs 
(aH2)(ii).  (a)(2)(iii).  and  (a)(2)(iv)  in 
numeric  order  to  read  as  follows:" 

9.  On  page  10330,  the  amendatory 
language  and  table  of  paragraph  38  is 
corrected  to  read:  "In  i  94.67.  the  table 
is  amended  by  adding  the  following 
frequency  ranges  in  numeric  order  to 
read  as  follows:" 


194.67    Frvquwicy 


Ffsquancy  bamKMHz) 


fc«|iH*Ky 


932-832.5.  MI-MY^S 

932.5-836.  641 .5-644 


OM015 

oxxtoa 


Federal  Conununicationt  Commiasion. 

WiUiun  Caton. 

Acting  Secretary. 

(FR  Doc.  89-13746  Filed  6-9-89;  8:45  am] 

■HJJMQ  cooc  nn-«t-m 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoeplieric 
Administration 

50  CFR  Part  661 

IDocliet  No.  90515-9115] 

Ocean  Salmon  Fishertee  OK  ttie 
Coasts  of  Washington,  Oregon,  and 
California 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  inseason  adjustments. 

summary:  NOAA  has  increased  the 
quota  for  chinook  salmon  in  the 


commercial  fishery  from  Humbug 
Mountain,  Oregon,  to  Pnnta  Gorda, 
California,  beginning  June  b,  1989.  from 
15,000  to  17.700  fish.  The  2,700  fish 
increase  is  the  number  of  fish  that 
remained  unharvested  in  the  chinook 
salmon  quota  for  the  commercial  fishery 
from  Sisters  Rocks  to  House  Rock. 
Oregon,  when  that  fishery  closed  on 
May  2, 1989.  This  action  is  necessary  to 
conform  with  the  preseason 
announcement  of  1989  ocean  salmon 
management  measures.  It  is  intended  to 
allow  maximum  harvest  of  ocean 
salmon  quotas  established  for  the  1989 
season.  NOAA  also  has  modified  a 
boundary  restricting  deliveries  of  mixed 
loads  of  chinook  and  coho  salmon  or 
coho  salmon-only  loads  in  the 
commercial  fishery  from  Cascade  Head 
to  Orford  Reef  Red  Buoy,  Oregon,  which 
opens  on  July  1, 1989.  The  modification 
is  necessary  so  that  trollers  may  deliver 
their  catch  to  Port  Orford,  Oregon, 
approximately  one  mile  south  of  the 
management  area.  It  is  intended  to 
accommodate  fishermen's  needs  without 
substantially  or  adversely  affecting  the 
implementation  of  the  1989  ocean 
salmon  management  measures. 

DATES:  Effective  Date:  June  5, 1989. 

Comments  will  be  accepted  until  June 
21,1989. 

AODRCSSCS:  Comments  may  be  mailed 
to  Rolland  A.  Schmittea  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullerton,  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  S.  Ferry  Street. 
Terminal  Island.  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
ran  niRTHER  iNfcmiATiON  contact: 
William  L.  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPI^MCNTARY  INFORMATION:  The 

preseason  notice  of  1989  ocean  salmon 
management  measures  (May  8, 1989. 54 
FR  19798)  announced  that  the  ocean 
commercial  fisheries  from  Humbug 
Mountain.  Oregon,  to  Punta  Gorda. 
California,  would  be  managed  not  to 
exceed  an  overall  quota  of  30,000 
chinook  salmon  through  August  31.  This 
overall  quota  is  partitioned  into  three 
subquotas  and  seasons.  Any  overages  or 
underages  in  meeting  a  subquota  for  one 
time  period  will  be  subtracted  from  or 
added  to  the  next  troU  fishery  prior  to 
August  31. 

"rhe  commercial  fishery  in  the  subarea 
between  Sisters  Rocks  and  House  Rock, 
Oregon,  closed  on  May  2, 1989,  when  it 


was  projected  that  the  7,500  chbiook 
subquota  would  be  reached  (54  FR 
19904,  May  9, 1989).  Actual  landings 
throu^  June  1, 1989,  totaled 
approximately  4,800  chinook  salmon  in 
the  subarea,  a  harvest  of  2.700  fish 
under  the  subquota. 

The  next  troll  fishery  begins  on  June  5. 
1989,  for  the  entire  area  between 
Himibug  Mountain,  Oregon,  and  Punta 
Gorda,  California.  Therefore,  the 
subquota  for  this  fishery  should  be 
increased  by  the  number  of  chinook 
salmon  not  harvested  in  the  May  fishery 
from  Sisters  Rocks  to  House  Rock. 
Accordingly,  this  notice  increases  the 
subq'jota  for  the  commercial  fishery 
from  Humbug  Mountain  to  Punta  Gorda 
beginning  on  June  5, 1989.  from  15,000  to 
17,700  chinook  salmon. 

The  preseason  notice  of  1989 
manngement  measures  also  announced 
that  mixed  loads  of  chinook  and  coho 
and  coho-only  loads  that  are  caught  in 
the  commercial  fishery  from  Cascade 
Head  to  Orford  Reef  Red  Buoy,  Oregon, 
must  be  delivered  in  that  management 
area.  This  requirement  is  in  effect  from 
July  1  through  the  earliest  of  August  31 
or  attainment  of  the  coho  quota  or  coho 
ceiling.  The  Oregon  Department  of  Fish 
and  Wildlife  has  recommended  that  this 
restriction  be  modified  to  allow  salmon 
caught  in  the  management  area  to  be 
landed  in  Port  Orford,  Oregon, 
approximately  one  mile  south  of  the 
management  area  boundary.  Trollers 
would  like  to  be  able  to  land  their  catch 
in  Port  Orford.  Oregon,  which  is  in  the 
closed  area  between  Orford  Reef  Red 
Buoy  and  Humbug  Mountain.  Oregon. 

This  modification  of  the  management 
boundary  would  not  substantially  or 
adversely  affect  the  implementation  of 
the  1989  management  measures  since  all 
salmon  landed  would  coimt  toward  the 
overall  catch  quota  and  subarea  catch 
ceiling  for  coho  salmon.  Enforcement 
problems  are  expected  to  be  minimal. 
Therefore,  the  preseason  notice  of  1989 
management  measures  (54  FR  19798, 
May  8, 1989)  is  modified  as  follows.  In 
Table  1  on  page  19803,  for  the  area 
Cascade  Head  to  Orford  Reef  Red  Buoy 
and  the  season  July  1  through  earliest  of 
August  31  or  coho  quota  or  coho  ceiling, 
the  paragraph  in  the  coiunm 
"Restrictions  and  exceptions"  is  revised 
to  read  as  follows: 

Cape  Arago  to  Orford  Reef  Red  Buoy  is 
closed  )uly  14-31  and  August  18-31.  Three- 
day  closure  at  75%  of  coho  ceiling  {C-7).  A 
single  daily  landing  limit  per  vessel  of  SO 
coho  is  permitted.  There  is  no  limit  on  the 
number  of  chinook  that  may  be  landed.  To 
land  more  than  SO  coho,  diinook  must  also  be 
landed  such  that  there  is  at  least  1  chinook 
for  each  3  coho  landed  over  50.  Mixed  loads 
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of  chinook  and  coho  or  coho-only  loads  must 
be  delivered  between  Cascade  Head  and  Port 
Orford.  Oregon.  All  chinook  in  possession 
must  hf  delivered  with  the  coho.  There  are  no 
restrictions  on  the  place  of  delivery  of 
chinook -only  loads.  Chinook  and  coho 
salmon  possessed  or  landed  between 
Cascade  Head  and  Port  Orford  may  not  be 
returned  or  transferred  to  any  vessels  except 
vessels  licensed  to  buy  salmon. 

This  notice  does  not  apply  to  treaty 
Indian  fisheries  or  to  other  fisheries  that 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil.  the  Oregon 
Department  of  Fish  and  Wildlife,  and 


the  California  Department  of  Fish  and 
Game  regarding  this  action.  The  States 
of  Oregon  and  California  will  manage 
the  commercial  fishery  in  State  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  "Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  June  21. 1989. 


Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16U.S.ai801e/seg.) 

Dated:  June  6, 1989. 
David  S.  Crestiii. 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-13806  Filed  6-6-88:  4:24  pm] 
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Proposed  Rules 


VoL  54.  Na  111 
Monday,  Junt  12,  1989 


TN«  Mction  of  th«  FEDERAL  REGISTER 
contains  nolfCM  to  tw  pubNc  of  Vw 
propoMd  inuance  ol  iuIm  and 
regulations.  Tha  purpose  of  these  nofioes 
Is  to  give  interested  persons  an 
opportunity  to  partidpata  In  the  rule 
maRing  pnor  to  >ie  auopaon  ot  toe  inai 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  163 

(Deekat  No.  MF-0297/CP1 

Cacao  Products;  Proposal  To  Amsnd 
tha  Standard  of  Identity;  Extanslon  of 
vUiiNiMiii  rsnoo 

AoaNCV.  Food  and  Drug  Administration. 

action:  Proposed  rule;  extension  of 
comment  period. 


:  The  Pood  and  Drug 
Administration  (FDA)  is  further 
extending  the  period  for  submitting 
comments  on  the  proposal  to  amend  the 
standards  of  identity  for  certain  cacao 
products.  This  action  is  based  upon  a 
request  from  the  International  Ice  Cream 
Association  (IICA). 

DATC  Comments  by  August  11, 1989. 


;  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-^  6600 
Fishers  Lane,  Rockville,  MD  20657. 

RM  miCTHm  INTOMNA-nON  CONTACT: 
Arthur  R.  Johnson,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HPF-414),  200  C 
Street.  SW.,  Washington.  DC  20204. 202- 
485-0112. 

supniMiNTAiiv  mramiATiON:  In  the 
Federal  Registn  of  January  25, 1980  (54 
FR  3615),  FDA  published  a  proposal  to 
amend  Oie  standards  of  identity  for 
cacao  products  in  21  CFR  Part  163  and 
requested  comments  by  March  27, 1989. 
Based  upon  requests  from  the  American 
Dairy  Products  Institute  and  the 
Chocolate  Manufacturers  Association, 
the  comment  period  was  reopened  and 


extended  60  days,  to  June  12. 1688.  in 
order  to  allow  time  for  a  fall  evaluation 
of  the  proposed  amendments.  The  notice 
of  extendion  was  published  in  the 
Federal  Register  of  AprillZ  1980  (54  FR 
14663). 

In  a  letter  dated  May  18. 1989.  nCA. 
which  represents  over  200 
manufacturers  of  ice  cream  and  frozen 
desert  products,  requested  an  additional 
60Klay  extension  to  the  comment  period 
ending  June  12, 1960.  OCA  stated  that  an 
extension  was  necessary  to  give  nCA 
adequate  time  to  canvass  its  large 
membership  and  to  determine  the 
consequences  of  the  proposal  to  the 
members,  to  permit  a  review  by  an 
internal  IICA  committee,  and  to 
formulate  meaningful  comments.  IICA 
further  stated  that  the  committee  is 
scheduled  to  meet  in  mid-June  and  that 
it  is  not  feasible  to  advance  the  date  of 
that  meeting.  nCA  also  stated  its  belief 
that  an  extension  is  justified  because  it 
is  in  the  best  interest  of  the  affected 
industries  and  consumes  to  allow 
sufHcient  time  for  a  full  evaluation  of 
the  proposed  amendment  and  for  the 
development  of  a  complete  response  by 
interested  parties. 

FDA  concludes  that  OCA  has 
provided  adequate  grounds  in  support  of 
extending  the  time  period  for  comment. 
Therefore,  FDA  is  extending  the 
comment  period  for  an  additional  60 
days  to  August  11, 1988. 

Interested  persons  may,  on  or  before 
August  11, 1989,  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  at  the  ofHce 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

Dated:  )uiie  6, 1989. 

Rldiaid ).  Ronk. 

Deputy  Director,  Canter  for  Pood  Safety  and 
Applied  Nutrition. 

(FR  Doc.  89-13829  Piled  6-7-89;  1057  am] 

BRUNa  COOC  4M0-«1-II 


DEPARTMENT  OF  TRANSPORTATION 
Faderai  Higliway  Administration 

National  Hlglmay  Traffic  Safety 
Administration 

23  CFR  Part  656 

[FHWA  Docket  Na  ta-ISl 

urNiorm  syiiam  lof  itanoicappeo 
Partdng 

AOffNCV:  Federal  Highway 
Administration  (FmVA),  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Department  of  Transportation 
(DOT). 

ACTION:  Notice  of  intent  to  form 
advisory  committee  for  regulatory 
negotiation. 


r.  The  FHWA  and  NHTSA  are 
considering  the  establishment  of  an 
advisory  committee  to  develop  a  report 
which  includes  a  recommended 
rulemaking  proposal  concerning  a 
uniform  system  for  handicapped 
parking.  The  committee  would  develop 
its  recommendation  using  a  negotiation 
process.  The  committee  would  be 
comprised  of  persons  who  represent  the 
interests  affected  by  handicapped 
parking  regulations. 

date:  Comments  and  suggestions  must 
be  received  on  or  before  June  27. 1989. 

AOOHESS:  Comments  and  suggestions 
concerning  the  membership  of  the 
advisory  committee,  the  issues  that  it 
should  consider,  the  interests  affected, 
the  procedures  that  should  be  followed 
and  any  other  matters  relating  to  such  a 
committee  may  be  mailed  in  duplicate 
to:  Federal  Highway  Administration. 
Room  4205,  HCC-ia  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a  on.  and  3:30  p.m.,  E.Th 
Monday  through  Friday  except  Federal 
hohdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addredsed  stamped  postcard. 

FOR  niltTMER  INFORMATICN  CONTACT 

Mr.  Vincent  J.  Nowakowski,  Federal 
Highway  Administration,  Office  of 
Traffic  Operations  (202)  366-2146.  or  Mr. 
E.  William  Fux,  National  Highway 
Traffic  Safety  Administration,  Office  of 
Chief  Counsel,  (202)  366-1834, 400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Office  hours  are  7:45  a.m.  to  4n5 
p.m..  E.T.,  Monday  through  Friday, 
except  Federal  holidays. 


,   J,  ■; ^  ;ylf;|f!l|*sijl  ,.  ;'^'':..i;;,j||f-i;';;, *  •""■ 
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SUPPLEMENTARY  INFORMATION:  Congress 
addressed  the  issue  of  parking  for 
handicapped  persons  in  Section  231  of 
the  Department  of  Transportation 
Appropriations  Act  of  1984  (Pub.  L  98- 
78)  enacted  August  15. 1983.  This  section 
included  statements  of  congressional 
findings  regarding  the  needs  of 
handicapped  people  and  encouraged  the 
States  to  adopt  laws  for  special  parking 
privileges.  In  addition  Congress: 

•  Encouraged  the  use  of  the     j 
International  Symbol  of  Access  on 
either  specialized  licensed  plates  or  a 
placard  to  identify  vehicles  carrying 
handicapped  persons. 

•  Stated  the  need  for  reciprocity 
agreements  among  the  States  so  the 
privileges  wouJd  be  available  to  the 
handicapped  as  they  traveled 
throughout  the  country. 

In  response  to  that  statute,  the 
Secretary  of  Transportation  wrote  to  the 
governor  of  each  State  on  December  13, 
1983,  encouraging  the  adoption  of  the 
International  Symbol  of  Access  and 
agreement  of  reciprocity  among  the 
States  for  handicapped  paricing 
privileges. 

Testimony  before  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation  in  the  spring  of  1987, 
indicated  mixed  results  regarding  the 
adoption  of  the  International  Symbol  of 
Access  and  reciprocity  sought  in  Pub.  L 
98-78.  Some  Slates  made  strides 
towards  uniform  model  regulations  for 
handicapped  parking,  but  others  failed 
to  do  so. 

Congress  next  addressed  the  issue  of 
parlung  for  handicapped  persons  in 
Section  262  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L  100-17) 
enacted  April  2, 1987.  This  section 
required  the  Secretary  of  Transportation 
to  conduct  a  study  on  parking  for 
handicapped  persons.  The  report  was  to 
address  two  areas: 

•  Problems  encountered  by 
handicapped  persons  in  parking  motor 
vehicles,  and 

•  Whether  or  not  each  State  should 
establish  parking  privileges  for 
handicapped  persons  and  grant  to 
nonresidents  of  the  State  the  same 
parking  privileges  granted  to  residents. 

The  report.  Parking  for  Handicapped 
Persons  Study,  was  delivered  to 
Congress  in  November  1987.  It  found 
several  inconsistencies  among  the 
States  that  caused  problems  for 
handicapped  persons  parking  motor 
vehicles.  These  inconsistencies  were: 

•  Lack  of  a  uniform  definition  of  who 
is  entitled  to  special  handicapped 
parking  privileges. 


•  Lack  of  a  uniform  method  for 
identifying  motor  vehicles  owned  by  or 
transporting  a  handicapped  person. 

•  Lack  of  uniform  parking  privileges 
extended  to  handicapped  persons, 

•  Varying  degrees  of  enforcement  of 
handicapped  parking  laws  and  severity 
of  penalties  imposed  to  violators,  and 

•  Lack  of  reciprocity  between  States 
in  recognizing  out-of-State  handicapped 
parking  permits,  license  plates,  etc. 

The  report  stated  that  if  the  States 
could  agree  on  a  definition  of  a 
handicapped  person,  on  using  the 
International  Symbol  of  Access  on 
Handicapped  plates  and  placards,  on 
establishing  parking  privileges,  and 
recognizing  out-of-State  handicapped 
plates  and  placards,  the  parking 
problems  facing  the  handicapped 
traveler  would  be  greatly  reduced.  The 
report  also  noted  Uiat  the  issue  of 
uniform  handicapped  parking 
regulations  has  been  addressed  by  the 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinances  in  its  Uniform 
Vehicle  Code  (VC).  The  UVC  is  a  model 
set  of  vehicle  laws  based  on  experience 
under  various  State  laws  throughout  the 
Nation. 

The  Parking  for  Handicapped  Persons 
Study  recommended  the  States  to  adopt 
sections  1-121.1, 11-1005,  and  11- 
1003(a)l.k.  of  the  UVC.  Adoption  of 
these  sections  would: 

•  Standardize  the  definition  of  a 
handicapped  person, 

•  Ensure  the  right  of  any  handicapped 
person,  whether  driver  or  passenger,  to 
legally  park  in  any  designated 
handicapped  parking  srace  in  any  State, 

•  Require  the  use  of  the  International 
Symbol  of  Access  as  the  means  of 
identifying  handicapped  parking  spaces 
and  vehicles  carrying  handicapped 
persons, 

•  Require  the  International  Symbol  of 
Access  be  displayed  on  license  plates  or 
placards  issued  to  handicapped 
individuals,  and 

•  Require  that  the  placement  of  an 
identification  card  be  such  that  it  is 
easily  visible  through  the  front 
windshield  of  any  vehicle. 

In  late  March  1988,  the  Secretary  of 
Transportation  transmitted  copies  of  the 
report  to  the  governors  of  all  States. 

The  report  cited  problems  facing 
handicapped  persons  and  recommended 
the  States  adopt  these  sections  of  the 
UVC.  Most  States  have  not  adopted  all 
the  recommended  sections  of  the  UVC. 
Thus,  Congress  passed  Pub.  L  100-641 
which  requires  DOT  to  issue  regulations 
for  a  uniform  system  for  handicapped 
parking  and  which  is  the  subject  of  this 
notice. 

The  legislative  history  of  Pub.  L  100- 
641  clearly  contnnplates  regulatory 


negotiation  in  the  processing  of  this 
rulemaking.  Regulatory  Negotiation 
(RN),  is  a  procedure  recommended  by 
the  Administi-ative  Conference  of  the 
United  States  (Recommendation  82-4, 
"l^rocedures  for  Negotiating  Proposed 
Regulations,"  47  FR  30708,  June  18, 1982) 
for  handling  certain  regulatory  actions. 
To  ensure  its  legality,  RN  would  be 
carried  out  by  an  advisory  committee 
created  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  1.  The 
purpose  of  RN  is  to  have  representatives 
of  all  affected  interests  fully  discuss  the 
issues  under  conditions  that  would 
provide  incentives  to  narrow  or 
eliminate  their  differences  and  to 
negotiate  a  proposed  rule  acceptable  to 
each  interest.  The  recommendation  by 
the  committee  should  be  a  proposal 
which  reflects  appropriate  rulemaking 
objectives.  The  FHWA/NHTSA  would 
take  part  in  the  discussions.  While  the 
FHWA/NHTSA  is  hopeful  that  RN  will 
result  in  the  issuance  of  an  NPRM  that 
would  be  acceptable  to  most  parties,  the 
FHWA/NHTSA  is  committed  to 
developing  a  practical  regulation. 

If  the  RN  process  fails,  the  agency 
would  issue  a  new  NPRM  based  upon 
the  complete  regulatory  record  including 
the  record  of  this  process. 

Regulatory  Negotiation 

The  increasing  complexity  of  some 
Government  regulations,  compounded 
by  what  some  see  as  an  increased 
formaUzation  of  the  written  rulemaking 
process,  can  make  it  difficult  for  an 
agency  to  develop  a  sound  regulatory 
solution  to  some  problems.  The  standard 
process  often  leads  to  participants 
developing  adversarial  relationships 
wiih  each  other.  In  this  more  formal 
structure,  they  may  take  extreme 
positions,  withhold  information  from 
one  another,  or  attack  the  legitim^y  of 
opposing  positions.  The  give  and  t^ke 
sometimes  necessary  to  develop  a 
workable  solution  is  not  always 
possible  through  the  ccmmenf  and  reply 
process.  Public  commtirits  are  often 
focused  on  finding  problems  with  !he 
proposals  of  others  rather  than  helping 
to  develop  creative  solutions. 

With  these  problems  in  mind, 
participants  often  tell  the  ageniy  that  a 
better  rule  could  be  develofied  if  we 
could  all  just  sit  around  a  table  and 
work  it  out.  Experience  indicates  that  if 
the  partie.s  in  interest  were  to  work 
together  to  negotiate  the  text  of  a 
proposed  rule,  they  might  be  able  in 
some  circumstances  to  identify  the 
major  issues,  gauge  their  importance  to 
the  respective  parties,  identify  the 
information  and  data  necessary  to 
resolve  the  issues,  and  develop  a  rule 
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that  is  acceptable  to  the  respective 
interests,  all  within  the  contours  of  the 
substantive  statute. 

As  a  result  of  research  on  this 
problem,  the  Administrative  Conference 
adopted  Recommendation  82-4.  The 
Administrative  Conference's 
recommendation  is  essentially  that 
agencies  consider  assembling  a  group  of 
representatives  of  all  affected  interests 
who  would  be  encouraged  to  reach 
consensus  on  a  resolution  of  the  issues 
and  to  draft,  for  the  agency  head's 
consideration,  the  text  of  a  proposed 
regulation.  Recognizing  the  experimental 
nature  of  this  approach,  we  agree  that 
the  RN  process  may  be  useful  in  this 
particular  case.  We  have  set  forth  below 
a  set  of  suggested  procedures  that  we 
believe  will  provide  a  mechanism  by 
which  the  benefits  of  negotiation  can  be 
achieved.  We  also  believe  that  the 
procedures  provide  the  appropriate 
safeguards  suggested  by  the 
Administrative  Conference,  to  ensure 
that  affected  interests  have  the 
opportunity  to  participate,  that  the 
resulting  rule  is  within  the  discretion 
delegated  by  Congress,  and  that  it  is  not 
arbitrary  or  capricious.' 

Procadiues  and  Guidelines 

The  following  proposed  procedures 
and  guidelines  would  apply  to  this 
process,  subject  to  appropriate  changes 
made  as  a  result  of  comments  received 
on  this  notice  or  as  are  determined  to  be 
necessary  during  the  negotiating 
process.  It  should  be  noted  that  several 
necessary  preliminary  steps  have 
already  been  taken. 

1 .  Con  venor/Mediator/Facilitator. 
The  convenor/mediator/facilitator  will 
chair  the  actual  negotiations,  participate 
in  the  "negotiations,"  and  be  expected 
to  offer  alternative  suggestions  toward 
the  desired  consensus.  He/she  may  also 
ask  the  parties  to  present  additional 
material  or  to  reconsider  their  positions. 

2.  Feasibility:  The  FHWA/NHTSA 
have  examined  the  issues  and  interests 
involved  and  have  made  a  preliminary 
inquiry  among  representatives  of  the 
identified  interests  to  determine  whether 
it  is  possible  to  reach  agreement  on:  (a) 
Individuals  to  represent  those  interests, 
(b)  the  preliminary  scope  of  the  issues  to 
be  addressed,  and  (c)  a  schedule  for 
developing  a  notice  of  proposed 
rulemaking.  The  issues  and  interests  are 
Usted  in  subsequent  sections  of  this 
document.  On  the  basis  of  the 
preliminary  inquiry,  the  FHWA/NHTSA 
believe  that  regulatory  negotiation  could 
be  successful  with  respect  to  the 
development  of  a  uniform  system  for 
handicapped  parking  and  that  the 
potential  participants  listed  below  could 


adequately  represent  the  affected 
interests. 

3.  Participants:  There  will  be 
approximately  15  participants  in  the 
negotiating  group.  A  number  larger  than 
this  could  make  it  difficult  to  have 
effective  negotiations.  One  purpose  of 
the  present  notice  is  to  assist  the 
identified  interests  to  determine  whether 
other  interests,  who  would  not  be 
adequately  represented  by  the  proposed 
participants,  may  be  substantially 
affected  by  the  proposed  rule  to  be 
developed.  However,  we  do  not  believe 
that  each  potentially  affected  individual 
or  organization  must  have  its  own 
representative.  Rather,  each  interest 
should  be  adequately  represented  by  the 
selected  parties.  To  ensure  a  balanced 
group,  we  will  make  every  effort  to 
ensure  that  no  one  interest  has  more 
than  a  third  of  the  members  of  the 
negotiating  committee. 

4.  Good  Faith:  Participants  must  be 
willing  to  negotiate  in  good  faith.  In  this 
regard,  it  is  important  that  senior 
individuals  within  each  organization  be 
designated  to  represent  that 
organization.  No  individual  is  required 
to  "bind"  the  interests  he  or  she 
represents,  but  the  individual  should  be 
at  a  high  enough  level  within  his/her 
organization  to  personally  commit  their 
organization  on  most  matters.  The 
FHWA/NHTSA  plan  is  to  issue  the 
negotiated  proposal  in  a  notice  of 
proposed  rulemaking  unless  it  is 
inconsistent  with  the  statutory  authority 
of  the  agency  or  other  statutory 
requirements,  or  it  is  not  appropriately 
justified.  It  is  expected  that,  during  the 
negotiating  process,  the  participants  will 
communicate  to  their  respective 
organizations  the  progress  of  the 
negotiations.  For  the  process  to  be 
successful,  the  interests  represented 
should  be  willing  to  accept  the  final 
product  of  the  advisory  committee. 

5.  Notice  of  Intent  to  Estabiish 
Advisory  Committee  and  Request  for 
Comment:  In  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  an  agency  of  the  Federal 
Government  cannot  establish  or  utilize  a 
group  of  people  in  the  interest  of 
obtaining  advice  or  recommendations 
unless  that  group  is  chartered  as  a 
Federal  advisory  committee  in 
accordance  with  the  requirements  of  the 
statute.  It  is  the  purpose  of  this  notice  to 
indicate  our  intent  to  create  a  Federal 
advisory  committee  as  well  as  to: 

a.  Identify  the  issues  we  believe  are 
involved  in  the  rulemaking, 

b.  Identify  the  interests  we  believe  are 
affected  by  those  issues, 

c.  Identify  the  participants  we  have 
initially  determined  will  adequately 


represent  those  interests  in  the 
negotiations,  and 

d.  Ask  for  comment  on  the  use  of 
regulatory  negotiation  for  this 
rulemaking  and  on  whether  the  issues, 
parties,  procedures,  and  guidelines  are 
adequate  and  appropriate. 

6.  Requests  for  Representation:  If,  in 
response  to  this  notice,  an  additional 
person  or  interest  requests  membership 
or  representation  in  the  negotiating 
group,  the  agency  would  determine  (i) 
whether  that  interest  would  be 
substantially  affected  by  the  rule,  (ii)  if 
so,  whether  it  would  be  adequately 
represented  by  an  individual  already  in 
the  negotiating  group,  and  (iii)  whether, 
in  any  event,  the  requester  should  be 
added  to  the  group  or  whether  interests 
can  be  consolidated  and  still  provide 
adequate  representation. 

7.  Final  Notice:  After  evaluating 
comments  and  requests  for 
representation  received  as  a  result  of 
this  notice,  the  FHWA/NHTSA  would 
issue  a  final  notice  aiinouncing  the 
establishment  of  the  Federal  advisory 
committee.  After  the  Federal  advisory 
committee  notice  is  published  in  the 
Federal  Register,  the  negotiation  process 
would  begin. 

8.  Administrative  Support  and 
Meetings:  Staff  support  would  be 
supplied  by  the  FHWA/NHTSA. 
Meetings  would  be  held  in  the 
Washington.  DC,  area. 

9.  Consensus:  The  goal  of  the 
negotiating  process  is  consensus. 
Generally,  consensus  means  that  each 
interest  should  concur  in  the  result. 

10.  Record  of  Meetings:  In  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act,  the  FHWA/ 
NHTSA  would  keep  a  record  of  all 
meetings  of  the  advisory  committee. 
This  record  would  be  placed  in  the 
public  docket  for  this  rulemaking. 
Meetings  of  the  committee  would  be 
open  to  the  public,  subject  to  space 
availability,  and  would  be  announced  in 
the  Federal  Register  before  being  held. 

11.  Committee  Procedures:  Subject  to 
any  applicable  legal  requirements,  the 
committee  would  establish  the  detailed 
procedures  for  committee  meetings  that 
it  deemed  most  appropriate. 

12.  Notice  of  Proposed  Rulemaking: 
The  objective  of  the  committee  is  to 
prepare  a  report  containing  a  notice  of 
proposed  rulemaking  (NPRM)  and 
preamble.  The  FHWA/NHTSA  would 
provide  drafting  assistance  to  the 
committee.  The  report  should  also 
describe  the  factual  material  on  which 
the  group  relied.  If  consensus  is  not 
obtained  on  some  issues,  the  report 
should  identify  the  areas  of  agreement, 
the  areas  in  which  consensus  could  not 


be  reached,  and  the  reasons  for 
nonagreement.  It  is  expected  that,  to  the 
extent  possible,  the  participants  would 
address  economic  and  regulatory 
flexibility  requirements. 

13.  Agency  Action  on  NPRM:  The 
FHWA/NHTSA  would  issue  the 
proposed  rule  as  prepared  by  the 
committee  unless  the  agency  finds  that 
it  is  inconsistent  with  the  statutory 
authority  of  the  agency  or  other 
statutory  requirements  or  it  is  not 
appropriately  justified.  In  that  event,  the 
agency  would  explain  its  reasons  for  its 
decision.  U  the  agency  wishes  to  modify 
the  negotiated  proposal,  it  would  do  so 
in  a  way  that  allows  the  public  to 
distinguish  its  modifications  from  what 
the  group  proposed. 

14.  Final  Rule:  After  the  comments 
have  been  received  on  any  notice  of 
proposed  rulemaking,  the  advisory 
committe  would  review  the  comments  to 
determine  whether  its  original 
recommendations  to  the  agency  should 
be  modified.  Any  necessary  changes 
would  be  negotiated  by  the  committee  in 
the  same  manner  as  the  NPRM.  The 
committee  would  prepare  a  final  report, 
including  a  preamble  responding  to 
public  comment  and  a  proposed  final 
rule.  The  final  rule  is  the  sole 
responsibility  of  the  Administrators  of 
the  FHWA  and  NHTSA.  It  must  be 
stressed  that  the  Administrators  want  to 
use  the  regulatory  negotiation  process 
and  intend  to  use  any  negotiated  rule  on 
which  there  is  a  committee  consensus,  if 
it  is  practicable  and  legally  proper  to  do 
so. 

Major  Issues  That  Would  Be  Considered 
in  RN  on  a  Unifonn  System  for 
Handicapped  Parking 

The  FHWA/NHTSA  have  identified 
what  it  believes  to  be  the  major  issues 
to  be  considered  in  RN.  They  are  listed 
below.  Persons  who  desire  to  suggest 
additional  issues  that  should  be 
considered  during  RN  may  do  so  by 
submitting  comments  and  suggestions  in 
the  manner  described  under  the 
paragraph  entitied  "ADDRESS."  Other 
regulatory  issues  would  be  considered 
by  the  committee  as  they  arise. 

1.  Recognition  of  the  International 
Symbol  of  Access  (ISA).  Adopt  the  ISA 
(as  adopted  by  the  RehabiUtation 
International  in  1969  at  its  11th  Worid 
Congress  on  Rehabilitation  of  the 
Disabled)  as  the  only  recognized  symbol 
for  the  identification  of  vehicles  used  for 
transporting  individuals  with  handicaps 
which  limit  or  impair  the  ability  to  walk. 

2.  Issuance  of  Handicapped  License 
Plates  Displaying  the  ISA.  Provide  for 
the  issuance  of  license  plates  displaying 
the  ISA  for  vehicles  which  will  be  used 
to  transport  individuals  with  handicaps 


which  limit  or  impair  the  abiUty  to  walk, 
under  criteria  determined  by  the  State. 

3.  Issuance  of  Removable  Windshield 
Placards.  Provide  for  the  issuance  of 
removable  windshield  placards  to  be 
displayed  inside  the  vehicle  on  the 
passenger  side  of  the  vehicle  dashboard 
(displaying  the  ISA)  to  individuals  with 
handicaps  which  limit  or  impair  the 
ability  to  walk,  under  criteria 
determined  by  the  State. 

4.  Fees  for  Licensing  and  Registering 
Vehicles  Transporting  Handicapped 
Persons.  Provide  that  fees  charged  for 
the  licensing  or  registration  of  a  vehicle 
used  to  transport  individuals  with 
handicaps  do  not  exceed  fees  charged 
for  the  licensing  or  registration  of  other 
similar  vehicles  operated  in  the  State. 

5.  Reciprocity.  Recognize  licenses  and 
placards  identifying  handicapped 
persons  and  displaying  the  ISA  which  - 
have  been  issued  by  other  States  and 
countries. 

Interests  Involved  in  the  Establishment 
of  a  Handicapped  Pariung  System 

The  folloMnng  interests  should  be 
represented  in  negotiations  to  develop 
regulations  for  a  uniform  system  for 
handicapped  parking: 

1.  Federal  Government. 

2.  Public/Consumer. 

a.  National  organizations  representing 
persons  with  disabilities. 

3.  State  and  local  government. 

a.  Motor  vehicle  agencies. 

b.  Law  enforcement  agencies. 
Comments  and  suggestions  on  this  list 

of  interests  should  be  submitted  as 
explained  in  the  "address"  paragraph 
above. 

Parties  That  Could  be  Part  of  the  RN 
Process 

The  advisory  committee  would 
recommend  an  NPRM  to  the  FHWA/ 
NHTSA.  Therefore,  it  is  important  that 
the  advisory  committee  be  comprised  of 
persons  who  possess  substantial 
expertise  or  various  viewpoints  on  the 
various  issues  which  would  be 
presented  to  it  for  discussion  and 
preparation  of  recommendations. 

'Hiey  must  also  adequately  represent 
their  interests  and  be  able  to  officially 
represent  their  organization  to  the  fullest 
extent  possible.  The  following  is  a  list  of 
possible  representatives  which  the 
FHWA/NHTSA  has  tentatively 
identified. 

1.  Federal  Highway  Administration. 

2.  National  Highway  Traffic  Safety 
Administration. 

3.  American  Association  of  Motor 
Vehicle  Administrators. 

4.  International  Association  of  Chiefs 
of  Police. 


5.  National  Committee  on  Uniform 
Traffic  Laws  and  Ordinances. 

6.  Paralyzed  Veterans  of  America. 

7.  The  Association  for  Persons  with 
Severe  Handicaps. 

8.  American  Automobile  Association. 

9.  Disabled  American  Veterans. 
Comments  and  suggestions  on  this 

tentative  list  of  representatives  may  be 
submitted  as  explained  under  the 
paragraph  entitled  "ADDRESS."  Others 
who  believe  they  should  be  a  party  to 
these  proceedings  should  submit 
requests  to  the  same  location  explaining 
who  they  represent  and  how  they  can 
represent  an  interest  that  would  not  be 
adequately  represented  by  the  parties 
listed  above. 

Tentative  Schedule 

In  accordance  with  the  importance  the 
FHWA/NHTSA  attaches  to  the  uniform 
system  for  handicapped  parking 
rulemaking,  the  FHWA/NHTSA  plan  to 
expedite  the  processing  of  any 
rulemaking.  The  FHWA/NTTTSA  believe 
that  the  use  of  RN  should  facilitate  these 
plans  by  providing  a  consensus  proposal 
and  by  providing  for  the  input  of 
interested  persons  early  in  the 
rulemaking  process.  The  FHWA/ 
NHTSA  hope  to  be  able  to  establish  an 
advisory  committee  by  July  12, 1989.  The 
first  meeting  of  the  Advisory  Committee 
is  tentatively  scheduled  for  August  21. 
1989.  The  location  and  time  for  the 
meeting  will  be  announced  at  a  later 
date.  In  order  to  eliminate  the  possibility 
of  disagreement  dunng  review  of  the 
notice  that  it  required  under  DOT 
rulemaking  procedures  and  Executive 
Order  12291  by  the  Office  of  the 
Secretary  (OST)  and  Office  of 
Management  and  Budget  (0M6).  the 
FHWA/NHTSA  have  already  taken 
steps  to  ensure  the  involvement  of  OST 
and  OMB  during  the  process.  The 
FHWA/NHTSA  would  plan  to  issue  the 
NPRM  by  November  27. 1989.  with  a  30- 
day  period  for  public  comment  being 
provided.  The  development  of  any  final 
rule  would,  of  course  depend  on  die 
comments  received  and  their 
consideration  by  the  advisory 
committee,  but  the  FHWA/NHTSA 
would  strive  to  issue  a  final  rule  eariy  in 
1990. 

Failure  of  Advisory  Committee  To  Agree 
on  Recommendations 

In  the  event  the  advisory  committee  is 
unable  to  reach  a  consensus  on  a 
proposed  NPRM  for  submission  to  the 
FHWA/NHTSA.  the  agency  will 
proceed  with  prompt  development  of  a 
NPRM  the  FHWA/NHTSA  deem 
appropriate. 
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Because  of  the  importance  we  attach 
to  developing  an  NTOM  in  this  matter, 
and  to  prevent  the  possibility  that 
anyone  would  attempt  to  use  the  RN 
process  simply  to  delay  the  development 
of  an  NPRM.  the  Administrators  have 
directed  that  the  conunittee  be  dissolved 
if  it  cannot  reach  agreement  within  45 
days  after  the  final  pre-NPRM  meeting. 
Earlier  dissolution  will  occur  if  the 
convener  recommends  or  the  agency 
believes  that  it  will  be  impossible  to 
meet  the  deadline  because  of  a  lack  of 
sufflcient  progress. 

Issued  on:  June  5. 1988. 
RJ).Macyui, 

Executive  Director. 

Acting  AdnuniBtmtor.  NHTSA. 
(FR  Doc  89-13813  Piled  0-»-8e;  8:48  am] 
I  cooi  4Sie-«t-« 


DEPARTMENT  OF  THE  INTERIOR 

OfflM  of  SurfsM  KUnInQ  RecfainMtlon 
and  Enforcamant 

30  CfR  Part  931 

Naw  Mexico  Pafmanant  Regulatory 
Program;  PubNc  Commant  Period  and 
Opportunity  for  PuMc  Hearing  on  an 


AQCNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMREJ. 

Interior. 

ACTtON:  Proposed  rule. 


r.  New  Mexico  promulgated 
rules  for  its  permanent  regulatory 
program  (hereinafter,  the  New  Mexico 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  promulgated  rules 
pertain  to  permit  and  exploration  fees, 
water  control  for  coal  mine  waste 
banks,  disposal  of  non-coal  wastes, 
backfilling  and  grading,  inspection  and 
enforcement  and  the  training, 
examination,  and  certification  of 
blasters.  New  Mexico's  promulgated 
rules  differ  from  the  rules  it  previously 
proposed  to  OSMRE  and  OSMRE 
approved.  OSMRE  is  reviewing  the 
promulgated  rules  to  ensure  that  they 
are  consistent  with  SMCRA  and  the 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico 
promulgated  rules  are  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  %vritten  comments  on  the 
amendments,  and  the  procedures  that 


will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

OATia:  Written  comments  must  be 
received  by  4KX)  p.m..  m.d.t.  July  12. 1988. 
If  requested,  a  public  hearing  on  the 
amendment  «vill  be  held  on  July  7, 1989. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  by  4:00 
p.m.,  m.d.t  on  June  27, 1988. 
ADOmssiS:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below. 

Copies  of  the  New  Mexico  program, 
the  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  amendments  by  contacting  OSMRE's 
Albuquerque  Field  Office. 
Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  OfRce,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  825  Silver  Avenue,  S.W.. 
Suite  310.  Albuquerque.  New  Mexico 
87102,  Telephone:  (505)  766-14«6. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office.  Room  5131. 1100  "L" 
Street  NW..  Washington.  DC  20240. 
Telephone:  (202)  343-5492. 
New  Mexico  Energy  ft  Minerals 
Department  Mining  ft  Minerals 
Division.  525  Camino  de  los  Marquez, 
SanU  Fe.  NM  87501.  Telephone:  (505) 
827-5970. 
TOR  FUfTTHm  mPORMATION  CONTACT: 
Mr.  Robert  H.  Hagen.  Director. 
Albuquerque  Field  Office,  at  the  address 
or  telephone  number  listed  in 


•UPPUMENTAflV  INFOftMATION: 

I.  Background  on  the  New  Mexico 
Program 

OnJ)eceml}er  31, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  fmdings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31. 1980, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 

Mexico's  program  and  program  

amencGnents  can  be  found  at  30  CFR 
931.12. 931.15. 931.16.  and  931.30. 

n.  Proposed  Ameodment 

On  March  9  and  17, 1989,  OSMRE 
published  notices  in  the  Federal  Register 


(54  FR  9980  and  54  FR  11183; 
Administrative  Record  Nos.  NM-480 
and  NM-484)  approving  the  June  17. 
1987.  (as  revised  and  clarified  on 

February  18. 1988.  and  August  10. 1988; 
Administrative  Record  Nos.  NM-35e. 
NM-393.  and  NM-438),  and  April  la 
1988  (as  revised  and  clariHed  on 
October  20, 1988;  Administrative  Record 
Nos.  NM-405  and  NM-452)  State- 
proposed  amendments  to  the  rules  of  the 
New  Mexico  program.  The  Director  of 
OSMRE  approved  the  amendments  on 
the  condition  that  New  Mexico  would 
adopt  the  rules  in  a  form  identical  to 
that  submitted  to  and  reviewed  by 
OSMRE  and  the  public. 

By  letters  dated  March  29  and  April 
26. 1989  (Administrative  Record  Nos. 
NM-489  and  NM-490),  New  Mexico 
submitted  to  OSMRE  copies  of  the  rules 
that  it  had  promulgated  (effective  April 
28. 1989)  subsequent  to  OSMRE's 
approval.  Upon  comparing  the  OSMRE- 
approved  rules  and  the  State- 
promulgated  rules,  OSMRE  identified 
differences  in  the  two  sets  of  rules. 
Because  SMCRA  requires  consistency 
between  State  and  Federal  standards. 
OSMRE  is  further  reviewing  and 
soliciting  public  review  of  New  Mexico's 
promulgated  regulations  to  determine 
whether  they  are  no  less  effective  than 
the  Federal  regulations  and  no  less 
stringent  than  SMCRA. 

The  rules  for  which  OSMRE  has  noted 
differences  between  the  OSMRE- 
approved  and  State-promulgated  rules 
are:  permit  and  exploration  fees.  Rule 
80-l-5-25(b);  water  control  for  coal 
processing  waste  banks.  Rule  80-1-20- 
83(b);  disposal  of  noncoal  wastes.  Rule 
80-l-20-89(a)  and  (d);  backfilling  and 
grading.  Rules  8O-l-20-102(b)  and  80-1- 
20-103(a);  inspection  and  enforcement. 
Rule  80-l-29-ll(a);  and  training, 
examination,  and  certiHcation  of 
blasters.  Rules  80-1-33-11, 80-1-33-14, 
and  80-l-33-15(e). 

nL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  amendments 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  New  Mexico 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 


commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  '^AltM"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
may  not  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  PURTMEfi  iNFomiATiON 
CONTACT*  by  4:00  p.m..  m.d.t  on  June  27. 
1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  amendments  may  request  a 
meeting  by  contacting  the  person  Usted 
under  "FOR  FURTNER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  "ADDRESSES.**  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Raymond  L.  Lowrie. 

Assistant  Director,  Western  Field  Operations. 

Date:  June  2, 1989. 
(FR  Doc  89-13842  Filed  6-9-89;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
rm-OTS;  FRL-3600-7] 

Approval  and  Promulgation  of 
Implementation  Plana;  Tannawee; 
PMio  Ravlsiona  for  NaahviOa/Davldaon 
County 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  On  December  14, 1988.  the 
State  of  Tennessee  submitted  revisions 
to  the  Nashville/Davidson  County 
portion  of  its  State  Implementation  Plan 
(SIP)  for  particulate  matter.  Hie 
revisions  became  State-effective  on  June 
8, 1988.  and  November  16,  Idsa  The 
revisions  were  adopted  pursuant  to  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  to  provide  for  the  attainment  of 
EPA's  new  particulate  matter  standards, 
known  as  "PMio"  standards. 
date:  To  be  considered,  comments  must 
reach  us  on  or  before  July  12. 1989. 
ADDRESSES:  Written  comments  shoidd 
be  addressed  to  Rosalyn  D.  Hughes  of 
EPA  Region  IVs  Air  Programs  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  State's  submittal  are 
available  for  review  during  normal 
business  hours  at  the  foUowing 
locations: 

Environmental  Protection  Agency. 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street  NE.  Atlanta. 

Georgia  30365. 
Tennessee  Department  of  Health  and 

Environment  Division  of  Air  Pollution 

Control,  4th  Floor.  Customs  House. 

701  Broadway.  Nashville,  Tennessee 

37219-5403. 
Metropolitan  Health  Department 

Bureau  of  Pollution  Control  311-23rd 

Ave.  North.  Nashville.  Tennessee 

37203. 

FOR  FURTHER  INFORMATION:  Ms.  Rosalyn 
D.  Hughes.  Air  Programs  Branch,  EPA 
Region  IV.  at  the  above  address  and 
telephone  number  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  1977  amendments  to  the  Clean  Air 
Act  EPA.  on  July  1. 1987  (52  FR  24634), 
promulgated  revised  primary  and 
secondary  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  by  replacing  the  total 
suspended  particulate  matter  standard 
with  a  standard  that  included  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  "The  particles  ate  referred 
to  as  PMio.  ' 


The  PMm  standards  cover  a  size  range 
of  particles  that  is  different  than  the 
range  of  particles  covered  by  the  former 
particulate  standard  for  total  suspended 
particulates  (TSP).  This  means  that 
states  must  develop  and  implement  PMi« 
control  programs.  'Hie  process  being 
used  generally  follows  the  basic 
approach  used  in  the  development  and 
implementation  of  TSP  control 
programs.  First  EPA  evaluated  the 
probabilities  of  PMie  air  quality  levels 
predicted  from  actual  TSP  data  and 
concluded  that  Nashville/Davidson 
County  was  a  Croup  III  area,  which 
means  that  the  existing  particulate 
matter  control  strategy  is  beUeved  to  be 
largely  adequate  to  attain  and  maintain 
the  PMio  standards.  However,  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  SIP  still  needs  to  be 
revised  to  address  the  PMi«  NAAQS  in 
the  following  ways: 

a.  To  include  ambient  air  quality 
standards  for  PMie  at  least  as  stringent 
as  the  NAAQS. 

b.  To  trigger  preconstruction  review 
for  new  or  modified  sources  which 
would  emit  significant  amounts  of  either 
PM  or  PMm  emissions, 

c.  To  invoke  the  emergency  episode 
plan  to  prevent  PMit  concentrations 
from  reaching  the  significant  harm  level 
of  600  ^/m*. 

d.  To  meet  ambient  PMie  monitoring 
requirements  of  40  CFR  Part  58,  and 

e.  To  meet  the  requirements  of  40  CFR 
51.322  and  51.323  to  report  actual  annual 
emissions  of  PM|«  (beginning  with 
emissions  for  1988)  for  point  sources 
emitting  100  tons  per  year  or  more. 

In  response  to  the  above 
requirements.  Nashville/Davidson 
County  revised  their  regulations  and  the 
State  of  Tennessee  submitted  those 
regulations  as  revisions  to  the  SIP.  The 
definitions  for  "PMio."  "PMio 
emissions."  "particulate  matter,"  and 
"total  suspended  particulates"  have 
been  added.  The  old  definition  for 
"particulate  matter"  has  been  deleted  in 
its  entirety  and  replaced  with  the 
federal  definition. 

In  section  4-1-6.  Incinerator 
Regulations,  paragraph  (f)  was  added. 
This  paragraph  exempts  certain 
incinerators  from  4-1-6  if  they  arc 
covered  by  another  regulation.  This 
revision  would  allow  Nashville  to  adopt 
additional  regulations  for  specific 
classifications  of  incinerators. 

In  section  4-1-16,  Registration  and 
Permits,  several  housekeeping  revisions 
have  been  made.  No  action  will  be 
taken  on  the  deletion  of  subsection  (c)(2) 
because  it  deals  with  operating  f>ermit 
regulations.  Subsection  (f)(3).  has  been 
revised  to  allow  Nashville  to  adopt 
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additional  regulatioiM  for  specific 
classifications  of  incinerators. 

Regulation  No.  3.  New  Source  Review, 
has  also  been  revised.  Several 
deHnitions  in  section  3-1.  Definitions, 
have  been  revised.  Paragraph  (dd), 
"Secondary  Emissions,"  was  revised  so 
that  it  does  not  exclude  vessel  emissions 
vsrhich  occur  during  loading/unloading  at 
the  facility  or  which  are  dockside 
emissions.  In  paragraph  (ee], 
"SigniRcanl."  subparagraph  (1)  was 
revised  to  add  PMio  when  referencing 
net  emissions  increase  or  a  source's 
potential  to  emit.  Subparagraph  (2) 
limits  the  emissions  impact  on  a 
nonatteinment  area.  The  limits  for 
particulate  matter  and  carbon  monoxide 
were  deleted  and  replaced  with  limits 
for  sulfur  dioxide,  nitrogen  dioxide, 
carbon  monoxide  and  particulate 
matter.  The  definition  "Volatile  Organic 
Compound  (VOC)"  was  added  to 
section  3-1  as  paragraph  (gg).  This 
definition  has  already  been  approved  as 
part  of  Regulation  No.  7,  Regulation  for 
Control  of  Volatile  Organic  Compounds, 
on  January  27, 1968  at  54  PR  4020. 

Several  sentences  were  added  to 
section  3-2,  Registration  and  Permits, 
paragraph  (bH2)(ii)(A].  to  explain  if  and 
how  emissions  from  source  shutdowns 
or  curtailments  in  production  or 
operating  hours  could  be  used  for 
ofEsets.  Added  to  paragraph  (e)  was  a 
brief  description  of  the  procedural 
requirements  of  40  CFR  51.102  which  is 
to  be  used  for  construction  permit 
applications  for  new  major  sources  or 
major  modifications. 

Paragraph  (a)(1)  of  section  3-3, 
Prevention  of  Significant  Deterioration 
(PSD)  Review,  pertains  to  the  Hst  of 
sources  which  have  the  potential  to  emit 
or  emit  100  tons  per  year  of  any 
regulated  air  pollutant  that  are  subject 
to  PSD.  The  phrase,  "any  regulated  air 
pollutant,"  has  been  deleted  and 
replaced  with  "any  pollutant  subject  to 
regulation  under  the  Federal  Clean  Air 
Act." 

Since  EPA  has  not  developed  any 
maximum  increase  in  emissions  over  the 
baseline  concentration  for  particulate 
matter,  Nashville  revised  paragraph 
(e)(2)(i)  of  section  3-3.  The  title  of  part 
(i)  has  been  changed  from  "Particulate 
MHtter"  to  'Total  Suspended 
Particulate." 

Section  3-3  (f)  has  been  updated  to 
reference  modeling  guidance 
Supplement  A  (1987). 

The  de  minimis  air  quality  level  for 
PMio  has  been  added  to  section  3-3 
(g)(6)(i).  Also,  the  de  minimis  levels  for 
lead,  beryllium,  and  hydrogen  sulfide 
have  been  revised  to  correspond  to  the 
federal  levels. 


Paragraphs  g(7)  and  (8)  were  added  to 
section  3-3.  These  paragraphs  reference 
monitoring  requirements  for  PMi*. 

Emergency  episode  criteria  were  not 
included  in  Uiis  submittal.  Nashville  is 
in  the  process  of  developing  those 
regulations.  Action  will  be  taken  on  the 
emergency  episode  criteria  when  they 
are  submitted. 

Proposed  Action 

EPA  has  reviewed  the  submitted 
material  and  found  it  to  meet  the 
requirements  of  40  CFR  Part  51. 
"Therefore,  EPA  is  proposing  to  approve 
the  Tennessee  PMi«  revisions,  and  is 
soliciting  public  comments. 

For  furtner  information  on  EPA's 
analysis,  the  reader  may  consult  a 
Technical  Support  Document  which 
contains  a  detailed  review  of  the 
materials  submitted.  This  is  available  at 
the  EPA  address  given  above.  Interested 
persons  are  in\it«l  to  submit  written 
comments  within  thirty  days  of  the 
publication  of  tiiis  notice. 

Under  5  U.S.C  606(b),  I  certify  that 
these  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8700.) 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  48  CFR  Part  52 

Air  Pollution  control.  Particulate 
matter,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  May  31. 198a 
)m  R.  FianiBulhas, 
Acting  Regional  Administrator. 
(FR  Doc.  8»-1384«  Filed  9-9-80;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  295 

WKhdrawel  of  NPflM    GuspeiiakMi  of 
OOS  Agreements  for  aN  or  a  Portion  of 
Ifie  Vaseels  Included  Therein 

AOENCV:  Maritime  AdminisU-ation 
(MARAD),  Department  of 
Transportation. 

ACTION:  Withdrawal,  notice  of  proposed 
rulemaking  (NPRM). 

tUUHMARV:  In  1983,  MARAD  issued  a 
NPRM  implementing  provisions  in 
section  1603  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  MARAD  is 
now  withdrawing  that  NPRM  because  it 


is  most  unlikely  that  any  operators  that 
may  elect  to  suspend  operating- 
differential  subsidy  (ODS)  contracts  will 
do  so. 

NM  nmTHER  INFORMATKM  CONTACT: 

Raymond  Barberesi,  Office  of  Trade 
Analysis  and  Insurance,  Maritime 
Administration,  Department  of 
Transportation.  Washington.  DC  20590, 
Telephone  Na  (202)  366-2282. 

wurTLBmanMn  mrmmatkm:  The 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35).  amended  the 
Merchant  Marine  Act  1936,  by  adding  a 
new  section  614  (Snyder  Amendment). 
That  amendment  allows  an  operator 
receiving  ODS  to  make  an  election  to 
suspend  subsidy  under  its  ODS 
Agreement  with  respect  to  all  or  a 
portion  of  its  vessels.  ODS  suspension 
results  in  termination  of  all  attendant 
statutory  and  contractual  restrictions  in 
the  ODS  agreement,  except  those 
pertaining  to  the  domestic  trade,  but 
requires  a  pro  rata  repayment  of  any 
construction-differential  subsidy  (CDS), 
where  applicable. 

MARAD  issued  a  NPRM  on  August  18. 
1983  (48  FR  37449).  establishing 
procedures  that  would  implement  this 
privilege  of  suspending  ODS 
agreements.  Subsequently,  in  1984,  the 
Maritime  Subsidy  Board  (Board)  began 
consolidated  proceedings  in  Docket  No. 
S-764  to  consider  applications  by  U.S.- 
flag  subsidized  bulk  operators  to  amend 
their  ODS  agreements  to  allow  the 
carriage  of  preference  cargoes  (U.S. 
government-impelled  cargoes  reserved 
to  U.S.-flag  vessels)  without  subsidy. 

In  its  Tentative  Opinion  and  Order 
(September  25, 1985).  tentatively 
granting  conditional  approval  of  these 
applications,  the  Board  found  that  the 
Snyder  Amendment  does  not  by  its 
terms  limit  the  Board's  ability  to 
mutually  amend  an  ODS  agreement.  The 
Board  had  previously  found  that  the 
amendment  was  not  intended  to  be 
exclusive,  which  finding  was  upheld  on 
Court  review. 

The  Board's  Final  Opinion  and  Order 
in  Docket  S-764  became  effective  on 
April  15, 1986.  The  six  bulk  operators 
that  had  elected  to  suspend  their  ODS 
Agreements,  with  respect  to  eight 
vessels,  had  reinstated  them  by  that 
date.  Since  the  Board's  Order  did  not 
require  the  repayment  of  CDS  as  a 
condition  for  amending  ODS  agreements 
for  the  purpose  of  allo%ving  the  carriage 
of  bulk  preference  cargoes  without 
subsidy,  bulk  operators  have  found  that 
procedure  to  be  a  preferable  alternative 
to  suspending  their  ODS  agreements  and 
repaying  CDS.  The  operator  of  the  only 
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liner  vessels  to  make  an  election  under 
the  Snyder  amendment  is  in  bankruptcy. 

Accordingly,  since  it  appears  most 
unlikely  that  any  subsidized  operators 
will  elect  in  the  future  to  suspend  their 
ODS  agreement  pursuant  to  the  Snyder 
Amendment.  MARAD  is  hereby 
withdrawing  its  NPRM. 

By  order  of  the  Maritime  Administrator. 
Dated  June  6, 1980. 

JaiBMESaail. 

Secretary,  Maritime  Administration. 
[FR  Doc  80-13843  Hied  e-.9-80;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Part*  Na  246  (Sub  7)1 

Regulatione  Governing  Feee  for 
Servlcee  Performed  In  Connection 
WHh  Ucensing  and  Related  Service*— 
1989  Update 

agency:  Interstate  Commerce 
Commission. 

ACTKM:  Notice  of  proposed  rulemaking. 


:  The  Commission  is  required 
by  the  regulations  in  49  CFR  1002.3  to 
update  user  fees  aimually.  The 
Commission's  update  formula  is 
contained  in  49  CFR  1002.3.  In  this 
decision,  the  Commission  is  proposing 
its  1989  Update. 

In  1989,  the  Conunission  conducted  a 
Cost  Study  of  various  fee  items  to 
ensure  that  the  fee  for  these  items  reflect 
current  Commission  cost  for  Performing 
those  services.  As  a  result  of  the  cost 
study,  various  fees  are  proposed  to  be 
adjusted  in  this  proceeding. 

In  Ex  Parte  No.  248  (Sub-No.  6). 
Regulations  Governing  Fees  For 
Services  Performed  In  Connection  With 
Licensing  And  Related  Services— 1988 
Update,  53  FR  33813,  (September  1. 
1988),  the  Commission  deferred 
increases  in  the  fees  for  complaint  and 
declaratory  order  type  proceedings, 
pending  further  study  and  review  of  the 
issues  which  relate  to  those  fee  items. 
Those  matters  are  being  resolved  in  this 
proceeding.  Also,  in  this  proceeding,  the 
Commission  proposes  to  modify  49  CFR 
1102.2(d)(3)  to  clarify  the  fee  policy 
relating  to  motor  finance  temporary 
authority  proceedings. 

The  Commission  does  not  believe  that 
this  proposal  to  increase  fees  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Commission's  regulations 
provide  for  the  waiver  of  filing  fees 
when  the  required  showing  of  financial 
hardship  is  established. 


date:  Comments  are  due  by  July  12, 
1989. 

AOONESS:  Send  an  original  and  15  copies 
of  the  comment  to:  Ex  Parte  No.  246 
(Sub-No.  7),  Case  Control  Branch, 
Interstate  Conunerce  Commission, 
Washington.  DC  20423. 

FOR  FURTHEII  mFORMATKHI  CONTACR 

Kathleen  M.  King,  202-275-7428. 

For  costing  information  contact  Michael 

A.  Stolica,  202-275-7765. 
TDD  for  hearing  impah*ed:  202-275-1721. 

SUPPLEMENTARY  MPORMATION:  The 

Commission  is  required  by  its 
regulations  at  49  CFR  {  1002.3  to  update 
fees  annually.  The  1989  update  factors 
are  as  follows: 


FY-1989  General  Pay  Increases. 

Govenmient  Fringe  Benefits -._~.... 

Operation  Overload _....__..._ 

Office  General  ft  Administrative 
Expenses ....„ 

Commission  General  ft  Administra- 
tive Expenses 


4.1 

49.55 

8.97 

22.66 

loeo 


As  a  result  of  these  increases  the  fully 
distributed  costs  for  all  fees  increased. 
However,  due  to  the  Commission's 
rounding  procedures  which  are  set  forth 
in  49  CFR  1002.3(e),  not  all  fees 
increased.  The  resulting  proposed  fee 
schedule  is  set  forth  below. 

Also,  in  this  proceeding,  the 
Commission  is  modifying  49  CFR 
1002.2(d)(3)  to  clarify  that  a  separate  fee 
is  assessed  for  the  filing  of  an 
application  for  temporary  authority  to 
operate  a  motor  or  water  carrier  as 
provided  in  49  CFR  1002.2(f)(24) 
regardless  of  whether  such  application 
is  related  to  a  corresponding  transfer 
proceeding  as  provided  for  in  49  CFR 
1002.2(f)(25],  an  application  under  49 
U.S.a  11343  as  provided  for  in  49  CFR 
10G2.2(f)(21),  or  a  notice  of  exemption  as 
provided  in  49  CFR  1002.2(f)(27). 

A  copy  of  the  Commission's  full 
decision  in  this  matter  is  available  fitim 
the  Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission, 
Washington,  DC  20423  (202-275-74281. 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources. 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information  and  user  fees. 

Title  49  of  the  Code  of  Federal 
Regulation  is  proposed  to  be  amended 
as  set  forth  below. 

Decided:  May  31, 1989. 

By  the  Commission,  Chairman  Gradison. 


Vice  Chairman  Simmons,  Commissionert 
Andre,  Lamboley  and  Phillips. 
NaraUR.MoGM, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Title  49,  Chapter  X,  Part  1002, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  Part  1002 
will  continue  to  read  as  follows: 

Aulharitr  5  U.S.C.  S52(a)4{A),  5  VS.C  553. 
31  U.S.C  9701  and  49  US.C.  103a. 

91002.1    lAnMndsd] 

2.  In  S  1002.1,  the  dollar  amount  of 
"18.00"  in  paragraph  (b)  would  be 
revised  to  read  "$19.00." 

3.  In  (  1002.1,  the  dollar  amount  of 
"$12.00"  in  paragraph  (c)  would  be 
revised  to  read  "$13.00." 

4.  In  S  1002.1,  the  table  in  paragraph 
(f)(6)  would  be  revised  to  read  as 
follows: 


Grade 

Rata 

tw-i 

SS.56 

9 

6.04 

a 

SSI 

* 

734 

s 

ass 

a 

9^ 

7 

10^ 

■ 

11  72 

A 

12^ 

in 

14.26 

11 

1567 

19 

laTS 

13 

22.33 

14 

26.39 

ISSnuM' 

3104 

5.  In  §  1002.2,  paragraph  (d)(3)  would 
be  revised  to  read  as  follows: 

91002.2    Fiingf««s 

•  •        *        •        • 

(d)  •  *  • 

(3)  Separate  fees  will  be  assessed  for 
the  filing  of  temporary  oi>erating 
authority  applications  as  provided  in 
paragraphs  (f)  (8),  (9)  and  (10)  of  tliis 
section,  regardless  of  whether  such 
applications  are  related  to  an 
application  for  corresponding  permanent 
operating  authority.  A  separate  fee  will 
be  assessed  for  the  filing  of  an 
application  for  temporary  authority  to 
operate  a  motor  or  water  carrier  as 
provided  in  paragraph  (f)(24]  regardless 
of  whether  such  application  is  related  to 
a  corresponding  transfer  proceeding  as 
provided  for  in  paragraph  (f)(25)  or  a 
notice  of  exemption  as  provided  for  in 
paragraph  (f)(27). 

•  •        •        •        • 

6.  In  S  1002.2,  paragraph  (f)  would  be 
revised  to  read  as  follows: 
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Type  of  proceedings 


(47)  An  appication  of  a  rx)o-carrief  to  acquire  control  of  two  or  more  carriers  through  ownerstvp  of  stock  or  olhefwise.  49  US.C   1J343: 

(i)  Major  kansactlon _ „ 

(ii)  Significant  transaction „„ „ 

(iii)  Minor  transaction „ 

(iv)  Exempt  transaction  [-tg  CFR  1080.2(d)J ™. 

(V)  Responsive  applicat)on : 


(48)  An  application  to  acquire  trackage  rights  over,  ioint  owmership  in,  or  ioint  uea  ol.  any  railroad  lines  owned  and  operated  by  any  other  earner  and 
termif>als  ihcidental  ttiereto.  49  U.S.C.  11343: 

(i)  Maior  transaction „ _ „ 

(li)  Significant  transaction..- „ 

(iii)  MiiKX  transactioi". _ _ 

(iw)  Exempt  transaction  (49  CFR  1080.2(d)] _ „ _ „ 

(v)  Responsive  application _ „ „ „ 

(49)  An  application  of  a  earner  or  carriers  to  purchase,  lease  or  contract  to  operate  the  properties  of  another,  or  to  acquire  control  of  anottiar  by 
purchase  of  stock  or  oihenMsa.  49  li.&C.  11343: 

(i)  Maiof  transaction „ _ _ 

(ii)  Stgraficant  transaction 

(III)  Minor  transaction _ _ -. ;. ^ 

fiv)  Exempt  tviaaction  [49  CFR  1080.2(d) J , 

(v)  HeaponsMO  application 

(50)  An  application  for  a  detennination  of  fact  of  competition.  49  U  SC.  11321  (a)(2)  or  (b) 

(51)  An  application  for  approval  of  a  rail  rate  association  agreement  49  U  SC.  10706 „. 

(52)  An  applKation  for  approval  of  an  amendment  to  a  rail  rate  association  agreement  49  US.C.  10706: 

(i)  Significant  amendment 

(ii)  Minor  amendment. 


(53)  An  application  for  auttKjrrty  to  hoid  a  position  as  officer  or  d'rector.  49  U.S.C.  11322 

(54)  (i)  An  appfication  to  issue  securities;  an  application  to  assume  oMigation  or  lability  in  respea  to  securities  of  another  an  applicaaon  or  pattton  tar 
modification  of  an  outstandwig  authorization;  or  an  application  for  competitive  bidding  requirements  of  Ex  Pate  Ho.  158.  49  CFR  1175.  49  US.C 
11301 „_ _ _ 

m  An  exempt  ^ansaction  under  49  CFR  1175 _. 

(55)  A  petition  for  exemption  (other  than  a  mtomaking)  filed  by  rail  carriers.  48  U&C  1050&: 

(i)  FnaiKial  exemption  petitions 

(ii)  AtMVKtonmerrt  exemption  petitions . 
W  Other  a»amption  pelitione  . 


(56)  An  application  tor  forced  sale  of  banknipl  railroad  lines.  49  C^FR  1180.40-48, 45  U.S.C.  915. 

(57)  [Reaerved] 

(58)  [Fleserved] 

(59)  [Resanmd] 


Fees 
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Part  VH:  Fonna 


(60)  A  complairtt  alleging  untawfut  rates  or  practices  of  carriers,  property  tXDkers  or  freigtit  forwarders  of  hoosetKild  goods 

(61)  A  complaint  seeking  or  a  petition  requesting  institution  of  an  vivestigaion  seeking  ttw  prescrvlicn  or  divston  cf  joint  rates,  fares  or  ctiarges.  48 
use.  10705(f)(1)(A) „ 

(62)  A  petition  lor  declaratory  order 

(i)  A  petition  for  declaratory  order  irwolving  dapute  over  an  existing  rate  or  practice  which  is  comparable  to  a  complaint  proceeting 

(ii)  AH  ottier  petitions  lor  declaratory  order . 


(63)  Requests  for  nationwide  and  regior»l  coHectively  filed  general  rate  increaaos  and  ntajor  rate  nestructures  accorxianied  by  supportng  cost  and 
finanda  information  justityrr<g  die  ir>creases 

(64)  A  petitkxf  for  exenr,ption  from  faing  tanffs  by  bus  carriers __ „ 

(65)  An  application  for  st<ipper  antitrust  immunity.  49  U  S  C.  10706{a)(5KA» „ 

(66)  Petition  for  review  ol  state  regulation  of  intrastate  rates,  niles  or  practices  fited  by  irrterstate  rail  earners.  49  US C  11501 

(67)  Petitton  for  review  of  state  regulation  of  intrastate  rates  oiles  or  practices  filed  by  irttefstate  bus  carnefs.  49  US  C  11501 '.— 

(68H71)  [Resenwd} 
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000 
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6,100 
600 
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Part  VIII:  biforma  Procaadtoga 


(72)  An  application  for  authorrty  to  establish  released  value  rates  or  ratings  under  48  U.S.C.  10730  (Except  that  no  fee  wH  be  assessed  for 
seeking  such  autt>ority  in  connection  \iwth  reduced  rates  established  to  relieve  dbtress  caused  by  drougirt  or  otTier  natural  cfisaster) 

(73)  An  application  for  special  permission  tor  short  notice  or  tfie  waiver  of  olher  tariff  publishing  requaements .- — 

(74)  The  filing  ol  tariffs,  rate  sct-^d'jles  arxl  contracts  including  supplements , 

(75)  Special  docket  applications  from  rail  and  water  earners.  (There  is  no  fee  for  requests  involving  sums  of  $26,000  or  less) 

(76)  Informal  complaint  atxxrt  rai!  rate  application...- _ 

(77)  (i)  An  applKatk>n  lor  original  quahfrcation  as  self-insurer  lor  bodily  injury  and  property  damage  insuance  (BIRD) 

fi)  An  application  lor  onginal  qualification  as  self-insurer  for  cargo  insurance „ _ 

(78)  A  service  fee  for  insurer,  surety  or  seifmsurer  accepted  certificate  of  insurance,  surety  bond  other  instrument  soiofnitted  in  lieu  of  a  broker  surety 
bond.  The  fee  is  tiased  on  a  formula  of  $10  per  accepted  certficate  of  insuance  or  surety  bond  as  Indication  of  KX  insurance  actrvKy.  (There  m  a 
$50  annual  minimum;  tyjt  tfie  minimum  does  not  apply  to  an  Instrument  sutHnitted  in  lieu  of  a  Ixoker  surety  bond) _ 

(79)  A  petition  lor  waiver  of  ar^  provision  of  the  lease  and  interchange  regulations.  49  CFR  1057 „ 

(80)  A  petition  for  reinstatement  of  revoked  operating  authority 

(81)  [Reservedl 
(62)  [Reserved] 

(83)  Petition  for  reinstatemenf  of  a  dismissed  operating  rights  appScafion . _ 

(84)  Filing  of  documents  for  recordation.  48  U.S.C.  1 1303  and  49  CFR  1177.3(c) . 

(85)  Vakialions  of  railroad  lines  in  cor^unction  with  purchase  offers  in  abandonment  proceedings — 

(86)  Informal  opinions  about  rate  applications  (aU  modes) 

(87)-(95)  [Reserved] 
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40 


PART  IX:  Sarvlcaa 


(96)  Messenger  dekvery  of  decision  to  a  raUroad  earner's  Washingtoa  DC  agent. 

(97)  Request  for  service  list  for  proceecSngs _ „„ 
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(Se)  RcquMtt  (Of  copiM  o<  itw  ooei)«re«nt  caiVMd  wayM  Mmpto „ _ _ „ 

(90)  VwWcaiion  o(  surcharo*  ItmI  purMMm  to  Ex  Parto  No.  388,  Procadurw  tar  RaquMtlng  Ral  VarMita  Coat  a  Ravanua  Oetam*wtion  tar  JoM 

Ralaa  Subtact  to  Surcttarga  or  Cancalation 

(100)  AppMcattoo  faa  tor  Inlaratata  Conwnaroa  ComniiMion  PracMnnara'  Exam _.„„„..„„.... 

'  Par  aaiiaa  tranamttad. 

*  Par  aooaplad  carMicala  or  olhar  instrumant  mbffittiad  in  lau  o(  a  brokar  surety  bond. 

*  Par  documanl 
*Par(Mivary. 
'Parlat 


100 

•15 
70 


(FR  Doc  68-13838  Filed  fr-0-80:  8:45  am] 

MLLMQ  coot  TOM-ai-M 


49  CFR  Part  1054 

Incidental  Ctiarter  Rlglrts; 
Simplification  of  Regulatlona 

AOINCV:  Interstate  Commerce 
Commission. 

ACnow  Notice  of  proposed  rules. 


f:  The  Commission  proposes  to 
revise  its  regulations,  as  set  forth  below, 
governing  the  exercise  of  "incidental 
charter  rights"  under  49  CFR  1054  and  49 
U.S.C.  10932(c).  The  proposed  rules 
would  simplify  and  broaden  somewhat 
the  present  rules,  which  have  become 
practically  obsolete  as  a  consequence  of 
the  statutory  amendments  in  the  Bus 
Regulatory  Reform  Act  of  1982. 
DATt:  Comments  are  due  on  July  27, 
1989. 

AOOKltt:  Send  an  original  and  10  copies 
of  comments,  referring  to  Ex  Parte  No. 
MC-29  {Sub-No.  5),  to:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

POM  PURTHIR  INPOmMATION  CONTACT: 

Richard  B.  Felder.  (202)  275-7691 

or 
James  L  Brown.  (202)  275-7898 

(TDD  for  hearing  impaired:  (202)  275- 
1721.) 

SUPPLEMCNTAMV  INFOHMATION:  The 

Commission's  decision  contains 
additional  Information.  To  obtain  a  copy 
of  the  decision,  write  to.  call,  or  pick  up 
in  person  from:  Office  of  the  Secretary, 
Room  2215,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone:  (202)  275-7428.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  275-1721.) 

Environmental  and  Energy 
Considerations 

The  Commission's  Section  of  Energy 
and  Environment  has  reviewed  the 
proposal  and  has  determined  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 


environment  or  the  conservation  of 
energy  resoyrces. 

Regulatory  Flexibility  Analysis 

The  proposed  amendment  would 
simplify  the  regulations  applicable  to 
"incidental  charter  rights,"  eliminate  a 
number  of  obsolete  requirements,  and 
broaden  the  territorial  scope  of 
incidental  charter  authority  to  that 
typically  authorized  in  certificates 
specifically  authorizing  charter 
operations.  Very  few,  if  any,  carriers 
actually  use  incidental  charter  rights  at 
this  time.  Most  small  entities  that  do  not 
hold  quaUfying  regular-route  authorities 
already  have  or  can  easily  obtain 
specific  charter  authorify  through 
"fitness-only"  application  procedures. 
As  a  consequence,  although  all 
discernible  impacts  of  this  action  would 
be  positive,  no  significant  impact  is 
anticipated  on  any  small  entities. 

List  of  Subjects  in  49  CFR  Part  1054 

Buses,  Motor  carriers. 

AutiMirity:  5  U.S.C  553  and  559  and  49 
U.S.C  10321, 10922,  and  10932. 

Decided:  June  5, 1989. 

By  the  Conunission,  Chairman  Gradiaon. 
Vice  Chaiman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 

Norata  R.  McG««. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  Title  49.  Chapter  X,  Part  1054 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  1054— INCIDENTAL  CHARTER 
RIGHTS 

ZMCt 

1054.1  ApplicabUity. 

1054.2  Authority. 

1054.3  Exceptions. 

Authority:  5  U.S.C.  553  and  559  and  49 
U.S.C.  10321, 10922.  and  10932. 


(1054.1 

The  regulations  in  this  part  apply  to 
incidental  charter  rights  authorized 
under  49  U.S.C  10932(c).  These 
regulations  do  not  apply  to  the 
interpretation  of  authorify  contained  in 


a  certificate  to  transport  passengers  in 
special  and/or  charter  operations. 

(1054.2    Auttwdty. 

Motor  carriers  transporting 
passengers,  in  interstate  or  foreign 
commerce,  over  regular  routes 
authorized  in  a  certificate  issued  as  a 
result  of  an  application  filed  before 
January  2, 1967,  may  transport  special  or 
chartered  parties,  in  interstate  or  foreign 
commerce,  between  any  points  and 
places  in  the  United  States  (including 
Alaska  and  Hawaii).  The  term  "special 
or  chartered  parfy"  means  a  group  of 
passengers  who,  with  a  common 
purpose  and  under  a  single  contract,  and 
at  a  fixed  charge  for  the  vehicle  in 
accordance  with  the  carrier's  tariff,  have 
acquired  the  exclusive  use  of  a 
passenger-carrying  motor  vehicle  to 
travel  together  as  a  group  to  a  specified 
destination  or  for  a  particular  itinerary. 

(1054.3    Exceptloos. 

(a)  Incidental  charter  rights  do  not 
authorize  the  transportation  of 
passengers  to  whom  the  carrier  has  sold 
individual  tickets  or  with  whom  the 
carrier  has  made  separate  and 
individual  transportation  arrangements. 

(b)  Service  provided  under  incidental 
charter  rights  may  not  be  operated 
between  the  same  points  or  over  the 
same  route  so  frequently  as  to  constitute 
a  regular-route  service. 

(c)  Passenger  transportation  within 
the  Washington  Metropolitan  Area 
Transit  District  (as  defined  in  the 
Washington  Metropolitan  Area 
Transportation  Regidation  Compact, 
Pub.  L  No.  86-794,  74  Stat.  1031  (1960), 
as  amended  by  Pub.  L  No.  87-767.  76 
Stat.  764  (1962))  is  not  authorized  by 
these  regulations,  but  is  subject  to  tiie 
jurisdiction  and  regulations  of  the 
Washington  Metropolitan  Area 
Transportation  Commission. 

(d)  A  private  or  public  recipient  of 
governmental  assistance  (within  the 
meaning  of  49  U.S.C.  10922(c)(1)(F))  may 
provide  service  under  incidental  charter 
rights  only  for  special  or  chartered 
parties  originating  in  the  area  in  which 
the  private  or  public  recipient  provides 
regularly  scheduled  mass  transportation 
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services  under  the  specific  qualifying 
certificate  that  confers  its  incidental 
charter  rights. 

[FR  Doc.  80-13878  Filed  6-6-89;  8:45  am] 

BMJJNOCOOE  TOSS-aVM 

49  CFR  Part  1171 

[Ex  Parte  No.  55  (Sub-No  74A] 

Applicattona  for  Certificatea  of 
Registration  for  Certain  Foreign 
Carriera 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rules. 

summary:  The  Truck  and  Bus  Safefy 
and  Regulatory  Reform  Act  of  1988 
(TiUe  IX.  Subtitle  B  of  the  Anti-Drug 
Abuse  Act  of  1988;  Pub.  L  No.  100-690. 
102  Stat.  4181)  amends  the  requirements 
in  49  U.S.a  10530  and  10922(1)  for 
certain  foreign  motor  carriers  and 
foreign  motor  private  carriers  to  obtain 
a  certificate  of  registration  to  operate  in 
the  United  States.  The  Act  changed  the 
coverage  of  the  registration  requirement, 
changed  the  duration  of  the  certificates 
of  registration,  and  authorized  potential 
changes  in  insurance  requirements.  This 
rulemaking  proceeding:  (1)  Discusses  the 
statutory  dianges;  and  (2)  proposes 
amendments  to  the  rules  governing 
applications  for  certificates  of 
registration  to  implement  the  new  law. 
DATES:  Comments  are  due  July  12, 1989. 
ADDRESSES:  Send  pleadings  [original 
and  10  copies]  referring  to  Ex  Parte  No. 
55  (Sub-No.  74A)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder,  (202)  275-7691  or 
Joseph  B.  O'Malley,  (202)  275-7928. 
(TDD  for  hearing  impairment  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721). 

Energy  and  Environmental 
Considerations 

The  Conunission's  Section  of  Energy 
and  Environment  has  reviewed  the 
proposal  and  has  determined  that  the 
proposed  action  will  not  significantiy 
affect  either  the  qualify  of  the  human 


environment  or  conservation  of  energy 
resources. 

Regiilalory  Flexlbilify  Analysis 

The  Conunission  certifies  that  these 
rules  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  modifications 
will  continue  an  expedited  procedure  for 
foreign  motor  carriers  and  foreign  motor 
private  carriers  to  obtain  certificates  of 
registration  consistent  with  statutory 
changes. 

Paperwork  Reduction  Analysis 

It  is  estimated  that  an  average  of  1 
burden  hour  per  response  is  required  to 
complete  the  information  elicited  on  the 
proposed  revised  licensing  Form  OP-2. 
This  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  or  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Section  of  Administrative 
Services,  Interstate  Commerce 
Commission,  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  No.  3120-0079). 
Washington,  DC  20503. 

List  of  Subjects  in  49  CFR  Part  1171 

Administrative  practice  and 
procedure.  Motor  carriers,  Insurance. 

Decided:  June  5, 1989. 

By  the  Commission.  Chairman  Gradiaon, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamtxiley,  and  Phillips. 

Noreta  R.  McG«e, 

Secretary. 

For  the  reasons  set  forth  in  the  '' 

preamble.  Titie  49,  Chapter  X.  Part  1171. 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1171— RULES  GOVERNING 
APPLICATIONS  FOR  CERTIFICATES 
OF  REGISTRATION  BY  FOREIGN 
MOTOR  CARRIERS  AND  FOREIGN 
MOTOR  PRIVATE  CARRIERS  UNDER 
49  U.S.C.  10530 

1.  The  authority  citation  for  49  CFR 
Part  1171  would  continue  to  read  as 
follows: 

Authority:  49  U3.C  10022  and  10530,  S 
use.  553. 

2.  Section  1171.1(a)  is  proposed  to  be 
revised  to  read  as  follows: 

S  1171.1    ControHng  legtsiation. 

(a)  These  rules  govern  applications 
filed  under  49  U.S.C.  10530.  Under  this 
section  certain  foreign  motor  carriers 


and  motor  private  carriers  must  hold  a 
certificate  of  registration  to  provide 
certain  interstate  transportation  services 
otherwise  outside  the  jurisdiction  of  the 
Commission.  Neither  a  foreign  motor 
carrier  nor  a  foreign  motor  private 
carrier  may  provide  interstate 
transportati'on  of  properfy  unless  the 
Commission  has  issued  the  carrier  a 
certificate  or  registration.  The  service 
allowable  under  a  certificate  of 
registration  is  described  in  49  U.S.C. 
10922(ip). 
***** 

3.  Section  1171.2(a)  is  proposed  to  be 
revised  to  read  as  follows: 

(1171.2    Definitions. 

(a)  The  Act.  The  Truck  and  Bus  Safety 
and  Regulatory  Reform  Act  of  198& 

4.  Paragraph  (b)  of  (  1171.2  is 
proposed  to  be  removed. 

5.  Paragraphs  (c),  (d).  (e).  (f).  (g).  (h). 
and  (i)  are  proposed  to  be  redesignated 
as  paragraphs  (b),  (c).  (d).  (ej.  (f),  (g), 
and  (h)  in  (  1171.2. 

6.  Newly  redesignated  paragraphs  (b) 
and  (c)  are  proposed  to  be  revised  to 
read  as  follows: 

(1171.2    DefWtiena. 


(b)  Foreign  motor  carrifr.  A  person 
transporting  the  goods  of  others  for  hire 
(including  a  motor  carrier  of  properfy): 

(1)  Which  does  not  hold  a  certificate 
or  permit  issued  under  49  U.S.C  10922  or 
10923; 

(2)  Which  is  domiciled  in  any 
contiguous  foreign  country,  or  is  owned 
or  controlled  by  persons  of  any 
contiguous  foreign  country,  and  is  not 
domiciled  in  the  United  States;  and 

(3)  In  the  case  of  a  person  which  is  not 
a  motor  carrier  of  property,  which 
provides  interstate  transportation  of 
properfy  under  an  agreement  or  contract 
with  a  motor  carrier  of  property  (except 
a  motor  carrier  described  in  (2)). 

(c)  Foreign  motor  private  carrier.  A 
person  transporting  its  own  goods 
(including  a  motor  private  carrier): 

(1)  Which  is  domiciled  in  any 
contiguous  foreign  country; 

(2)  Which  is  owned  or  controlled  by 
persons  of  any  contiguous  foreign 
country,  and  is  not  domiciled  in  the 
United  States;  and 

(3)  In  the  case  of  a  person  which  is  not 
a  motor  private  carrier  which  provided 
interstate  transportation  of  properfy  by 
motor  vehicle  under  an  agreement  or 
contract  entered  into  with  a  person 
(other  than  a  motor  private  carrier 
described  in  paragraphs  (c)  (1)  and  (2)  of 
this  section). 


|::;r;:;;%:;j>3^^^^^^^ 
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7.  Section  1171.3(b)  is  proposed  to  be 
revised  to  read  as  follows: 

1 1 171.S    Prooedufse  umq  QenefaMy< 

(b)  Under  the  statute,  the  carriers 
covered  must  have  a  copy  of  a  valid 
certiHcate  of  registration  in  any  vehicle 
providing  transportation  within  the 

scope  of  the  statute. 

•        *        •        •        • 

&  Sections  lin.6(b)  (2)  and  (c)  are 
proposed  to  be  revised  to  read  as 
follows: 

1 1 1714    CoimniMion  review  of  the 


(b)'  •  • 

(2)  If  the  employee  board  grants  all  or 
part  of  the  application,  the  Commission 
will  issue  a  certificate  of  registration 
authorizing  specified  operations 
provided  that  applicant  has 
demonsfrated  compliance  with: 

(i)  49  CFR  Part  1044  (designation  of 
process  agent):  and 

(ii)  49  CFR  Part  1043  (insurance). 
If  applicant  has  not  complied  with  these 
requirements,  the  Commission  will  issue 
a  notice  stating  that  a  certificate  of 
registration  will  be  issued  upon  such 
compliance.  No  certificate  of  registration 
shall  be  issued  prior  to  compliance. 

(c)  If  the  Department  of 
Transportation  intervenes  under  49  CFR 
1171.3(d),  the  proceeding  will  be  decided 
by  the  Commission.  If  the  Commission 
grants  all  or  part  of  the  application,  it 
will  issue  a  certificate  in  accordance 
with  the  procedure  described  in  49  CFR 
1171.6(b)(2). 

(FR  Doc  80-13877  Hied  6-»-80;  8:45  am] 
I  COM  7DI».01^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Docket  Na  90e37-ei37] 

Coastal  Migratory  Pelagic  Resources 
of  ttte  QuN  of  Mexico  and  Soutti 

Atlantic 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 


:  The  Secretary  of  Commerce 
issues  a  preliminary  notice  of  change  in 
the  total  allowable  catch  (TAC), 
allocations,  and  quotas  for  the  Atlantic 
and  Gulf  of  Mexico  migratory  groups  of 
king  and  Spanish  mackerel  in 
accordance  with  the  framework 


procedure  of  the  Fishery  Management 
Plan  for  the  Coastal  Migratory  Pelagic 
Resources  (FMP).  This  notice  proposes 
(1)  for  Gulf  and  Atlantic  migratory 
groups  of  king  mackerel,  increases  in 
TAC  allocations,  and  quotas;  and  (2)  for 
Gulf  and  Atlantic  migratory  groups  of 
Spanish  mackerel,  increases  in  TAC  and 
allocations.  The  intended  effects  are  to 
protect  the  mackerels  and  continue 
stock  rebuilding  programs  while  still 
allowing  catch  by  the  Important 
recreational  and  conunercial  Hsheries 
that  ate  dependent  on  these  species. 

DATE  Written  comments  must  be 
received  on  or  before  June  21, 1989. 
Aooness:  Comments  may  be  mailed  to 
Mark  F.  Godcharles,  Southeast  Region. 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St  Petersburg.  FL 
33702. 

FOn  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  813-893-3722. 

•UPPtEMCNTARY  INFORMATION:  The 

mackerel  fisheries  are  reg\ilated  under 
the  FMP,  as  amended,  which  was 
prepared  jointly  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implementing  regulations  at  SO  CFR  Part 
642. 

In  accordance  with  {  642.27,  the 
Councils  appointed  an  assessment  group 
(Group)  to  assess  on  an  annual  basis  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils.  Based 
on  the  Group's  1989  report  and 
recommendations,  advice  from  the 
Mackerel  Advisory  Panels  and  the 
Scientific  and  Statistical  Committees, 
and  public  input  the  Councils 
recommended  to  the  Director,  Southeast 
Region,  NMFS  (Regional  Director), 
changes  to  TACs,  allocations,  and 
quotas. 

Specifically,  the  Councils 
recommended  that,  effective  with  the 
fishing  year  beginning  July  1. 1989, 
annual  TACs  be  set  at  4.25  million 
pounds  (m.  lbs.)  for  the  Gulf  migratory 
group  of  king  mackerel  and  5.25  m.  lbs. 
for  the  Gulf  migratory  group  of  Spanish 
mackerel.  The  Councils  further 
recommended  that,  effective  for  the 
fishing  year  which  began  April  1, 1989, 
annual  TACs  be  set  at  9.00  m.  lbs.  for 
the  Atlantic  migratory  group  of  king 
mackerel  and  6.00  m.  lbs.  for  the 
Atlantic  migratory  group  of  Spanish 
mackerel.  All  TACs  are  within  the  range 
of  acceptable  biological  catch 
determined  by  the  Croup. 

Under  the  provisions  of  the  FMP.  the 
recreational  and  commercial  fisheries 
are  allocated  a  fixed  percentage  of  each 
TAC  and  the  Gulf  king  mackerel 


commercial  allocation  is  divided  into 
quotas  for  eastern  and  western  zones. 
Under  the  fixed  percentages  and  the 
proposed  TACs,  these  allocations  and 
quotas  would  be  as  follows: 


Species 


Quit  King  Mackere)— TAC 

Recreational  allocation  (68%).... 

Commercial  allocation  (32%) 

Eastern  zone  (69%) 

Western  zone  (31%) _ 

GuH  Spanish  Mackerei-TAC . 

Recreational  allocation  (43%).... 

Commercial  allocation  (57%) 

Attantjc  King  Mackere(-TAC 

Recreational  allocation  (62.9%). 

Commercial  allocation  (37.1%).. 
Atlamic  Spaniati  Mackerel— TAC... 

Recreational  alkx:ation  (24%).... 

Commerdtf  allocation  (76%) 


pounds 


4.2S 
2.B9 

1.36 
0.94 
0.42 
5.25 
2.26 
^98 
9.00 
5.66 
3.34 
6.00 
1.44 
4.56 


The  recreational  fishery  is  regulated 
by  both  allocations  and  bag  limits.  The 
Coimcils  recommended  no  changes  in 
the  bag  limits  applicable  to  the  Gulf  and 
Atlantic  groups  of  king  mackerel.  For 
Spanish  mackerel,  the  Councils 
recommended  that  the  bag  limits 
applicable  to  the  eastern  area  of  the 
Gulf  migratory  group  and  the  southern 
area  of  the  Atlantic  migratory  group 
(together,  the  two  areas  constitute  the 
exclusive  economic  zone  (EEZ)  off 
Florida)  be  set  at  the  number  (not  to 
exceed  ten]  proposed  by  the  Florida 
Marine  Fisheries  Commission  (FMFC) 
for  Florida's  waters  for  the  1989-90 
fishing  year.  This  recommendation  was 
intended  to  ensure  that  the  bag  limits  for 
Spanish  mackerel  in  the  EEZ  off  Florida 
would  be  compatible  with  the  bag  limit 
in  Florida's  waters.  The  FMFC  met  May 
8-12, 1989,  and  acted  to  continue  the 
current  4-fish  bag  limit  for  Spanish 
mackerel  applicable  to  Florida's  waters. 
Accordingly,  no  changes  to  the  bag 
limits  for  Spanish  mackerel  in  the  EEZ 
off  Florida  are  proposed. 

The  Regional  Director  initially 
concurs  that  the  Councils 
recommendations  are  necessary  to 
protect  the  stocks  and  prevent 
overfishing  and  that  they  are  consistent 
with  the  goals  and  objectives  of  the 
FMP.  Accordingly,  the  Councils' 
recommended  changes  are  published  for 
comment. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
642.27,  and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Pari  642 

Fisheries.  Fishing. 


Dated:  June  6, 1989. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  642  is  proposed 
to  be  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  Pari  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seg. 

{642^1    [Amended] 

2.  In  §  642.21,  the  numbers  are  revised 
in  the  following  places  as  follows: 


Paragraph 


(a)(1),  introductory  text. 

(a)(l)(i) 

(a)(1)(ii) 

(a)(2),  first  sentence 

(b)(1) 

(b)(2) 

(cMD 

(cM2) 

(d)(1) 

(d)(2) 


Added 


1.36 
0.94 
0.42 
3.34 
2.89 
5.66 
2.99 
4.S6 
2.26 
1.44 


[FR  Doc.  89-13807  Filed  6-6-89;  4:24  pm] 
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Notices 


Federal  Register 

Vol.  54.  No.  Ill 
Monday.  June  IZ,  1989 


TNs  section  of  me  FEDERAL  REGISTER 
contains  documents  ott>er  ttian  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearir)gs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docun)ents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapection 
Service 

(Docket  No.  ••-098] 

Availability  of  Environmental 
Aaaeaament  and  Finding  of  No 
Significant  Impact  Retathre  to 
laauance  of  a  Permit  To  Field  Teat 
Genetically  Engineered  Cotton  Planta 

AOINCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


r.  We  are  advising  the  pubic 
that  an  environmental  assessment  and 
flnding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  the  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  in  the  State  of  Alabama  of  cotton 
plants  genetically  engineered  to  express 
a  modified  5-enolpyruvyl  shikimate-S- 
phosphate  synthase,  which  is  not 
inhibited  by  giyphosate.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  these  genetically 
engineered  cotton  plants  will  not 
present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
Ai>oiilss:  Copies  of  the  environmental 
assessment  and  fmding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology.  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture.  Room 
850.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  MD  20782. 
POn  FURTHER  INf  ORMATION  CONTACT: 

Dr.  Quentin  B.  Kubicek.  Biotechnologist, 


Biotechnology  Permit  Unit. 
Biotechnology.  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  43ft-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Cordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  under  89-034-10. 
SUPPI^MCNTARY  INFORMATKMI:  The 
regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment]  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Mansanto  Agricultural  Company, 
of  St.  Louis.  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  Held  test  genetically 
engineered  cotton  plants  modified  to 
express  5-enolpynivyl  shikimate-3- 
phosphate  synthase,  which  is  not 
inhibited  by  giyphosate. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
cotton  plant  under  the  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
hterature,  provide  the  public  with 
documentation  of  APHIS'  review  and 


analysis  of  the  environmental  impacts 
associated  with  condocting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  from  Petunia  hybrida 
encoding  a  modified  5-enolpyruvyl 
8hikimate-3-phosphate  synthase,  which 
is  not  inhibited  by  giyphosate,  has  been 
inserted  into  a  cotton  chromosome.  In 
nature,  chromosomal  genetic  material  of 
flowering  plants  is  transferred  to 
another  sexually  compatible  plant  by 
cross-pollination.  In  this  field  trial,  the 
introduced  gene  cannot  spread  to 
another  plant  by  cross-pollination 
because  the  field  pest  plot  is  located  at  a 
sufficient  distant  from  any  sexually 
compatible  plant  with  the  which  these 
experimental  cotton  plants  might  cross- 
pollinate. 

2.  Neither  the  5-enolpyruvyl 
shikimate-3-phosphate  synthase  gene 
itself,  nor  its  gene  product,  nmfers  on 
cotton  any  plant  pest  characteristic. 
Traits  that  lead  to  weediness  in  plants 
are  polygenic  traits  and  cannot  be 
conferred  by  adding  a  single  gene. 

3.  The  plant  species  [Petunia  hybrida) 
from  which  the  5-enolpyruvyl  shikimate- 
3-phosphate  synthase  gene  was  isolated 
is  not  a  plant  pest. 

4.  The  5-enolpyruvyl  shikimate-3- 
phosphate  synthase  gene  does  not 
provide  the  transferred  cotton  plants 
with  any  measurable  selective 
advantage  over  nontransformed  cotton 
in  their  ability  to  be  disseminated  or  to 
become  established  in  the  environment. 

5.  The  vector  used  to  transfer  the  5- 
enolpyruvyl  shikimate-S-phosphate 
synthase  gene  to  cotton  plants  has  been 
evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  pathogenicity  have  been 
removed  from  the  vector.  The  vector  has 
been  tested  and  shown  to  be  not 
pathogenic  to  any  susceptible  plant 

6.  The  vector  agent,  Agrobacterium 
tumefaciens,  a  phytopathogenic 
bacterium,  was  used  to  deliver  the 
vector  DNA  and  the  5-enolpyruvyl 
shikimate-3-phosphate  synthase  gene 
into  cotton  plant  cells.  The  vector  agent 
has  been  known  to  be  eliminated  and  no 


longer  associated  with  any  transformed 
cotton  plant. 

7.  Horizontal  movement  of  the  5- 
enolpyruvyl  shikimate-3-phosphate 
synthase  gene  is  not  possible.  The 
vector  does  not  survive  in  or  on  any 
transformed  cotton  plant.  No  mechanism 
of  horizontal  movement  is  known  to 
exist  in  nature  to  move  an  inserted  gene 
from  a  chromosome  of  a  transformed 
plant  to  any  other  organism. 

8.  Giyphosate  is  the  active,  ingredient 
of  the  herbicide  Roundup".  Roundup"  is 
a  broad  spectrum  postmergence 
herbicide  which  is  rapidly  degraded  in 
the  environment  and  has  low  toxicity  to 
oi^gamisms  other  than  plants  and  micro- 
organisms. 

9.  The  field  test  site  is  small  and  will 
be  no  greater  than  0.5  acre.  The 
environmental  assessment  and  finding 
of  no  significant  impact  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4331  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-60384, 
August  28. 1979,  and  44  FR  51274.  August 
31. 1979). 

Done  in  Washington,  DC  this  6th  day  of 
June  19B9. 

lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-13883  Filed  &-«-89;  8:45  am) 
SnjJNQ  COOC  1410-34-11 


[Docket  Na  8»-093] 

Availat>illty  of  Environmental 
Aaaeaament  and  Finding  of  No 
Significant  Impact  Reiattve  to  lasuance 
of  a  Permit  To  Field  Teat  Genetically 
Engineered  Potato  Planta 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  in  the  State  of  Idaho  of  potato 
plants  genetically  engineered  to  express 
the  coat  protein  genes  of  potato  virus  X 
and  potato  virus  Y.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  these  genetically 
engineered  potato  plants  will  not 


present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubUc 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
850.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

Dr.  James  White,  Biotechnologist 
Biotechnology  Permit  Unit 
Biotechnology.  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  844. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-03(>-03. 
SUPPIXMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  hmited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  regulated  article.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  envirorunental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Monsanto  Agricultural  Company,  of 
St  Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  potato 
plants  genetically  engineered  to  express 
the  coat  protein  genes  of  potato  virus  X 
and  potato  virus  Y. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
potato  plant  under  the  conditions 
described  in  the  Monsanto  Agricultural 


Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by 
Monsanto  Agricultiiral  Company,  as 
well  as  a  review  of  other  relevant 
hterature,  provide  the  public  with 
documentation  of  AWIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  Genes  encoding  the  viral  coat 
proteins  of  potato  virus  X  and  potato 
virus  Y  have  been  inserted  into  the 
potato  chromosome.  In  nature, 
chromosomal  genetic  material  of  these 
plants  can  only  be  transferred  to  other 
sexually  compatible  plants  by  cross- 
pollination.  In  this  field  trial,  the 
introduced  gene  cannot  spread  to  other 
plants  by  cross-poUination  because  the 
potato  plants  are  male  sterile. 

2.  Neither  the  viral  coat  protein  genes 
themselves,  nor  their  gene  products, 
confer  on  potato  any  plant  pest 
characteristics.  Traits  that  lead  to 
weediness  in  plants  are  polygenic  traits 
and  cannot  be  conferred  by  adding  a 
single  gene. 

3.  The  expression  of  the  viral  coat 
protein  genes  does  not  provide  the 
transformed  potato  plants  with  any 
measurable  selective  advantage  over 
nontransformed  potato  plants  in  their 
ability  to  be  disseminated  or  to  become 
established  in  the  environment 

4.  The  vector  used  to  transfer  the 
plant  viral  genes  to  the  potato  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  although  derived  from  a 
DNA  sequence  with  known  plant  pest 
potential,  has  been  disarmed;  that  is, 
genes  that  are  necessary  for  producing 
plant  disease  have  been  removed  from 
the  vector.  The  vector  has  been  tested 
and  shown  to  be  nonpathogenic  to  any 
susceptible  plant. 

5.  liie  vector  agent  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  plant  viral  coat  protein  genes  into 
the  plant  cell,  has  been  shown  to  be 
eliminated  and  no  longer  associated 
with  the  transformed  potato  plants. 

6.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 
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7.  Tbe  field  t«at  tita  U  small  (leM  than 
as  acre)  and  is  physically  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1960  (NEPA)  (42  U.8.C  4331  et  $eq.], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1500).  (3)  USOA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  PR  503S1-50381 
August  28. 1979.  and  44  PR  51272^1274. 
August  31. 1979). 

Done  In  Washington.  DC  tU«  eth  day  of 

)unel988. 

lUDM  W.  GIOMK, 

AdminiBtntor.  Anhnal  aitd  Phnt  Health 
InapecUoa  Sarvioe. 

(FR  Doc  80-13884  Filed  0-0-80;  8:45  aiDJ 
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AvMoMMy  of  Envlroninentel 
AaaOTsnwfn  ana  nmiins  of  fio 
uiyiNiitHii  BiiiMCi  iiMBuve  lo  iwumce 
ofoPemyTo  FtoM  Teot  QenetlcaMy 
EnQlneered  Toineto  Plants 

AOmcv:  Animal  and  Plant  Health 
Inspection  Service.  USOA. 
ACnow  Notice. 


:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  in  Hughson.  California,  of 
genetically  engineered  tomato  plants 
modified  to  express  a  gene  from  Bacillus 
thuringj'ensJs  var.  kuntaki  HDl  that 
encodes  a  protein  called  delta- 
endotoxin,  which  is  lethal  to  the  larvae 
of  some  lepidopteran  insects.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tomato  plants 
will  not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  Impact  on  the 
quality  of  ttuB  human  environment 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  Impact  statement 
need  not  be  prepared. 
AOOims:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology.  Biolo^cs, 
and  Environmental  Protection.  Anlaiai 


and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
BSa  Federal  Building.  6S0S  Belcrest 
Road.  Hyattsville.  MD  20782. 
POn  niNTHOR  WWWMATION  CONTACT! 
Dr.  lames  White,  Biotechnologist 
Biotechnology  Permit  Unit 
Biotechnology.  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6S06  Belcrest  Road. 
HyatUville.  MD  20782,  (301)  436-7812. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  write  Ms.  Linda  Gordon  at  this 
same  addrress.  The  environmental 
assessment  should  be  requested  under 
accession  number  80-030-02. 
SU^PLBMNTAMV  WTOIIMATION.  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
forth  prooedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  pennit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regtilated  article  (see  52  FR  22906). 

Monsanto  A^cultural  Company,  of 
St  Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  to  field  test  tomato 
plants  genetically  engineered  to  express 
a  gene  from  Bacillus  thuringiensis  var. 
kurstaki  HDl  that  encodes  a  protein 
called  delta-endotoxin. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tomato  plant  under  the  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

The  environmental  assessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by 
Monsanto  Agricultiiral  Company,  as 
well  as  a  review  of  other  relevant  • 
literature,  provide  the  public  with 
documentation  of  APHIS'  review  and 


analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  gene  from  B.  thuringiensis  var. 
kurstaki  HDl  encoding  the  delta- 
endotoxin  protein  has  been  inserted  into 
a  tomato  chromosone.  The  expression  of 
diis  gene  provides  tolerance  against  the 
larvae  of  select  lepidopteran  insects.  In 
nature,  genetic  material  contained  in  a 
chromosone  is  generally  transferred  to 
another  sexually  compatible  plant  by 
cross-pollution.  In  this  field  trial,  no 
introduced  gene  can  spread  to  another 
plant  by  cross-pollination,  because  the 
field  test  plot  is  located  a  sufficient 
distance  from  any  sexually  compatible 
plant  with  which  these  experimental 
tomato  plants  could  cross-pollinate. 

2.  Neither  the  delta-endotoxin  gene 
itself,  nor  its  gene  product  confers  on 
tomato  any  plant  pest  characteristic. 

3.  The  bacterium  from  which  the 
delta-endotoxin  gene  was  isolated  is  not 
a  plant  pest  and  is  widely  distributed  in 
the  environment  as  a  soil  inhabitant. 

4.  The  vector  used  to  transfer  the 
delta-endotoxin  gene  to  tomato  plant 
celk  has  been  evalu&ted  for  its  use  in 
this  specific  experiment  and  does  not 
pose  a  plant  pest  risk  in  this  experiment 
The  vector,  although  derived  from  the 
DNA  of  a  tumor  inducing  (Ti)  plasmid 
with  known  plant  pathogenic  potential, 
has  been  disarmed;  that  is,  genes  that 
are  necessary  for  pathogenicity  have 
been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
not  pathogenic  to  any  susceptible  plant 

5.  The  vector  agent  Agrobacterium 
tumefaciens.  a  phytopathogenic 
bacterium,  was  used  to  deliver  the 
vector  DNA  and  the  delta-endotoxin 
gene  into  tomato  plant  cells.  The  vector 
agent  has  been  shown  to  be  eliminated 
and  no  longer  associated  with  any 
transformed  tomato  plant 

6.  Horizontal  movement  or  gene 
transfer  of  the  delta-endotoxin  gene  is 
not  possible.  The  vector  acts  by 
delivering  and  inserting  the  gene  into  a 
tomato  chromosome  (i.e.,  chromosomal 
DNA).  The  vector  does  not  survive  in  or 
on  any  transformed  tomato  plant.  No 
mechanism  for  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
fransformed  plant  to  any  other 
organism. 

7.  The  toxic  polypeptide  produced  by 
the  engineered  gene  is  called  delta- 
endotoxin.  Upon  ingestion,  the  toxin 
kills  only  the  larvae  of  select 
lepidopteran  insects.  Delta-endotoxin  is 


not  toxic  to  other  insects,  wild  or 
domestic  birds,  fish,  or  mammals. 
Because  of  its  safety,  its  topical 
application  on  crops  is  permitted  up  to 
the  time  of  harvest 

8.  The  size  of  the  field  test  plot  is 
small  (0.2  acre  and  a  total  of  600 
fransformed  tomato  plants)  and  will  be 
located  on  a  private  research  farm  in  a 
rural  area.  The  field  test  plot  will  be 
located  at  least  30  feet  from  breeder  or 
commercial  tomato  plants  and  is 
surrounded  by  other  agronomic  crops 
and  orchards. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  PoUcy  Act 
of  1980  (NEPA)  (42  U.S.C.  4331  et  seq.l 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979,  and  44  FR  51272-51274. 
August  31, 1979). 

Done  in  Washington,  DC,  this  eth  day  of 
June  1989. 

lamas  W.  GkMMT, 

Administrator.  Animal  andMant  Health 

Inspection  Service. 

(FR  Doa  89-13885  Filed  6-0-89: 8:45  am| 
aauNQ  cooc  mo  i<  m 


Forest  Service 

Early  Winters  Alpine  Winter  Sports 
Site;  Intent  To  Prepare  a  Supple  ntent 
to  an  Environmental  Impact  Statement 

AOENCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement 

summary:  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
a  Draft  and  Final  Supplement  to  the 
Final  Environmental  Impact  Statement 
(EIS)  for  the  Eariy  Winters  Alpine 
Winter  Sports  Study,  Winthrop, 
Washington,  filed  in  July  1984.  The  Draft 
Supplement  will  reassess  potential  air 
pollution  impacts  on  the  Pasayten 
Wilderness  due  to  off-site  development 
which  may  result  from  the  project  The 
Draft  Supplement  will  also  clarify 
project  objectives  and  discuss 
reasonable  alternatives  to  meet  those 
objectives,  in  accord  with  the  decision 
in  Methow  Valley  Citizens  Council  v. 
Regional  Forester.  833  F.2d  810. 815-816 
(9th  Cir.  1988).  Finally,  the  Draft 
Supplement  will  consider  the  results  of 
the  study  now  in  progress  concerning 
the  impacts  of  off-site  develo'pment  on 


mule  deer  and  any  new  off  site 
mitigation  commitments  or  plans. 

The  Agency  invites  vvritten  comments 
and  suggestions  that  are  within  the 
scope  of  the  proposed  action  and 
analysis  for  the  Draft  Supplement  The 
agency  is  giving  notice  of  the  Draft 
Supplement  and  the  decision-making 
process  that  will  occur  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
10, 1989. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Bill  McLaughlin,  Forest 
Supervisor,  Okanogan  National  Forest 
1240  South  Second,  Okanogan, 
Washington  98840. 
FOR  RIRTHER  INFORMATION  CONTACT. 
Direct  questions  about  the  Draft 
Supplement  to  Jim  Gregg,  Project 
Coordinator,  Winthrop  Ranger  District, 
Box  579,  Winthrop,  Washington  98862, 
phone  509-996-2266. 
SUPPLEMENTARY  INFORMATION:  The 
Early  Wintere  Alpine  Winter  ^rarts 
Study  was  completed  in  July  of  1984 
with  a  Record  Of  Decision  selecting  an 
alternative  to  issue  a  special  use  permit 
for  ski  facilities  on  approximately  3900 
acres  of  National  Forest  System  land  at 
Sandy  Butte,  in  a  previously 
undeveloped  area  in  north  central 
Washington.  The  project  has  been 
controversial  since  its  inception  and 
there  has  been  extensive  litigation.  In 
December  of  1987  the  United  States 
Ninth  Circuit  Court  of  Appeals 
overturned  the  decision  of  the  district 
court,  which  had  determined  that  the 
Early  Winters  Study  fulfilled  the  Forest 
Service's  environmental  obligations.  In 
May  of  1989  the  United  States  Supreme 
Court  overturned  two  of  the  Ninth 
Circuit's  rulings  involving  "worst  case" 
analysis  and  "fully  developed" 
mitigation  plans.  Two  additional  issues 
addressed  by  the  Ninth  Circuit  were  not 
presented  to  the  Supreme  Court  and  will 
be  the  major  focus  of  this  DSEIS. 

1.  Pasayten  Wilderness  Air  Quality 
Analysis.  The  Court  of  Appeals  found 
the  discussion  of  air  quality  impacts  on 
the  Pasayten  Wilderness  to  be 
inadequate  for  failing  to  consider  that 
the  Lost  River  drainage  provides  little 
elevation  difference  and,  therefore,  no 
barrier  to  pollution  from  the  Methow 
Valley.  The  Draft  Supplement  will 
address  this  issue  by  using  the  most 
current  air  quality  analysis  information 
that  has  been  developed  to  date.  By 
updating  the  air  quality  values  used  in 
the  valley  bottom  and  projecting  to  the 
Lost  River  area,  the  Draft  Supplement 


will  assess  the  effect  on  the  Wilderness. 
Such  an  update  will  rely  upon  recent 
studies  done  in  the  Methow  Valley  on 
the  effects  of  total  suspended 
particulates,  wood  stoves  carbon 
monoxide  and  effects  on  the  prevention 
of  significant  deterieration  to  the 
program.  The  Draft  Supplement  will  also 
include  information  on  the  air  quality 
management  ordinance  which  was 
adopted  by  Okanogan  County  since  the 
original  EIS  was  completed. 

II.  Alternative  Site  Discussion.  The 
Court  of  Appeals  further  found  that  the 
discussion  of  alternative  sites  to  the 
Early  Winters  site  to  be  inadequate.  The 
court  directed  the  Forest  Service  to 
"*  *  *  more  cleariy  articulate  its  goal, 
specifically  identifying  the  market  and 
geographic  jjool  of  skiers  targeted.  This 
will  provide  a  clear  standard  by  which  it 
can  determine  which  alternatives  are 
appropriate  for  investigation  and 
consideration  in  its  EIS."  Methow 
Valley.  833  F.2d  at  816.  This  will  be 
done  in  the  Draft  Supplement 

In  addition  the  initial  Eariy  Winters 
Study  contemplates  further  study  of  the 
impacts  of  off-site  development  on  mule 
deer  and  further  development  of  ofT-site 
mitigation  measures.  The  Draft 
Supplement  will  discuss  the  results  of 
the  current  mule  deer  study  and  any 
new  mitigation  plans  or  commitments  lo 
date. 

James  F.  Torrence.  Regional  Forester. 
Pacific  Northwest  Region,  Portland. 
Oregon,  is  the  responsible  official. 

The  Draft  Supplement  is  expected  to 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by 
September  15, 1989.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  Draft  Supplement  in  the  Federal 
RegistCT. 

The  comment  period  on  the  Draft 
Supplement  will  be  45  days  from  the 
date  the  notice  of  availability  appears  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  Draft 
Supplement  participate  at  that  time.  To 
be  the  most  helpful,  comments  should  be 
as  specific  as  possible.  In  addition, 
federal  court  decisions  have  established 
that  those  who  wish  to  participcite  in  the 
process  must  do  so  in  a  meaningful  way 
that  alerts  the  agency  to  their  position. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  Dratt 
Supplement  stage  may  be  waived  if  not 
raised  until  after  the  Final  Supplement 
City  ofAngoon  v.  Model  (9th  Circuit 
1986).  and  Wisconsin  Heritage.  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.U.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
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that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them. 

After  the  comment  period  ends  on  the 
Draft  Supplement  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final 
Supplement  The  Final  Supplement  is 
scheduled  to  be  completed  by  February 
9, 109a  In  the  Final  Supplement  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
conmients,  responses,  environmental 
consequences  discussed  in  the  Final 
Supplement  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  Tlie 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  Of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
Part  217. 

Date:  June  5, 1988. 
Mary  (oLavin, 
Acting  Regional  Forester. 
[PR  Doc.  89-13814  Piled  S-9-89: 8:45  am] 
saxMO  COM  S4ie-ii-ii 


CommlttM  on  Slat*  FoTMtvrt; 
MMting 

AOlNCv:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMAIIy:  The  Committee  of  State 
Foresters  will  meet  in  Vail,  Colorado,  on 
July  13, 1989,  from  8  a.m.  to  12  p.m.  The 
Committee  is  comprised  of  the  seven 
members  of  the  Executive  Committee  of 
the  National  Association  of  State 
Foresters.  The  purpose  of  the  meeting  is 
for  the  Committee  to  consult  with  the 
Secretary  of  Agriculture  regarding  the 
administration  and  application  of 
various  portions  of  the  Cooperative 
Forestry  Assistance  Act  of  1978  (Pub. 
Law  95-313).  The  Chief  of  the  Forest 
Service  will  chair  this  ireeting.  which  is 
open  to  public  attendance;  however, 
participation  is  limited  to  Forest  Service 
peraonnel  and  Committee  members. 
Persons  who  wish  to  bring  cooperative 
forestry  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Executive  Secretary  of  the 
Committee  before  or  after  the  meeting. 

date:  The  meeting  will  be  held  July  13. 
1989. 

AOOfltMn:  The  meeting  will  be  held  at 
Manor  Vail.  595  East  Vail  Valley  Drive. 
Vail.  Colorado,  (303)  476-5651. 

Send  written  comments  to  Allan  J. 
West  Executive  Secretary,  Committee 
of  State  Foresters,  r/ o  Forest  Service, 


USDA.  P.O.  Box  geOQa  Washington,  DC 

2ooeo-«09a  (202)  447-6657. 

FOM  niRTNIR  INfOWMATIOII  CONTACT! 

Robert  Breaieale.  Office  of  the  Deputy 
Chief  for  State  and  Private  Forestry. 
(202)  447-0195. 

Allan  {.West. 

Deputy  Chi«f,  Slate  and  Private  Forestry. 

Date:  June  6, 1989. 
[FR  Doc  88-13882  Filed  0-8-88;  8:45  am] 
MUJNQ  COM  S41»-11-ll 


aVIL  RIGHTS  COyMISSION 

State  Advisory  Coimnittee: 
WasMngton,  DC^  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rudes  and  Regulations 
of  the  U.S.  Conunission  on  Civil  Rights 
that  the  United  States  Conunission  on 
Civil  Rights  will  convene  a  consultation 
at  8:30  a.m.  on  June  16, 1989,  and  adjourn 
at  12KX)  noon  the  same  day,  in  the 
Commission's  conference  room.  1121 
Vermont  Avenue,  NW,  Room  512, 
Washington,  District  of  Columbia.  The 
propose  of  the  consultation  is  to  receive 
presentations  on  the  subject  of  the 
validity  of  testing  in  education  and 
employment 

Persons  desiring  additional 
information  should  contact  James 
Cunningham,  Director,  Office  of 
Programs,  Policy  and  Research,  (202) 
376-8582.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  langauge  interpreter 
should  contact  the  Staff  Director's  office 
at  least  five  (5)  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  6. 1989. 
Melvin  L  lenkins. 
Acting  Staff  Director. 
[FR  Doc.  89-13810  Filed  &-e-8e;  8:45  am] 
MJJNO  COM  ssas-oi 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  ONdS  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  November  1989  Immigration  and 
Emigration  Supplment  to  the  Current 
Population  Survey. 


Form  Number  CPS-1,  CPS-26a  CPS- 
686. 

Agency  Approval  Number:  0607-0610. 

Type  of  Request  New. 

Burden:  2350  hours. 

Number  of  Respondents:  57.000. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  The  Federal 
Government  uses  the  immigration  data 
collected  in  this  supplement  to  evaluate 
immigration  and  natundization  policies; 
it  uses  the  emigration  data  to  evaluate 
both  current  population  estimates  and 
1990  decennial  census  coverage. 

Affected  Publia  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writting  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  June  8, 1989. 
Edwaid  Mkhals. 

Department,  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  89-13791  Filed  6-9-88;  8:45  am] 

BHJJNQ  COM  M10-«7-M 


Bureau  of  Export  Administration 
[Docket  Na  80862-8162] 

Foreign  Availability  Determination; 
Low-Level  Machine-Vision  Systems 

agency:  Bureau  of  Export 
Administration.  Commerce. 
action:  Notice  of  foreign  availability 
determination. 

summary:  Pursuant  to  section  5(f)  and 
(h)  of  the  Export  Administration  Act  of 
1979,  as  amended,  the  Office  of  Foreign 
Availability  (OFA)  of  the  Bureau  of 
Export  Administration  initiates  and 
reviews  claims  of  foreign  availability  on 
items  controlled  for  nauonal  security 
purposes. 

OFA  has  completed  an  assessment  of 
low-level  machine-vision  systems, 
which  are  computer  "related  equipment" 
controlled  under  ECCN  1565A(h)  of  the 
Commodity  Control  List.  Based  on  this 
assessment  and  following  consultation 
with  the  Department  of  Defense,  the 
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Department  of  Commerce  has  found 
foreign  availability  for  machine-vision 
systems  operating  at  the  following 
parameters:  (a)  Image  analysis  rate  of 
3.3  images  per  second;  (b)  Pixel 
resolution  of  65,536  (256x256);  and  (c) 
Two  hundred  and  fifty-six  shades  of 
gray. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  Cook,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington.  DC  20230,  Telephone:  (202) 
377-8074. 

SUPPLEMENTARY  INFORMATION: 
Foreign  Availability  Determination 

The  Office  of  Foreign  Availability  has 
completed  an  assessment  on  the  foreign 
availability  of  low-level  machine-vision 
systems  that  are  controlled  as  computer 
"related  equipment"  in  paragraph  (h)  of 
ECCN  1565A,  operating  at  the  following 
parameters:  (a)  Image  analysis  rate  of 
3.3  images  per  second;  (b)  F*ixel 
resolution  of  65,536  (256x256);  and  (c) 
Two  hundred  and  fifty-six  shades  of 
gray. 

The  purpose  of  the  assessment  was  to 
determine  whether  national  security 
export  controls  should  be  continued. 
The  Office  of  Foreign  Availability  has 
completed  an  assessment  of  the 
availability  from  foreign  sources  of  the 
above  mentioned  equipment  and  has 
recommended  a  fmding  of  foreign 
availability  as  defined  by  law.  Based  on 
such  assessment  and  recommendation,  I 
hereby  determine  that  foreign 
availability  of  such  equipment  exists 
within  the  meaning  of  section  5(f)  of  the 
Export  Administration  Act  of  1979,  as 
amended. 

Based  on  this  determination,  the 
Bureau  of  Export  Administration  is 
publishing  regulations  in  the  Rules 
section  of  this  Federal  Register  to  amend 
the  national  security  export  controls  on 
these  low-level  machine-vision  systems 
that  are  controlled  under  ECCN 
1565A(h)  by  removing  the  individual 
validated  license  requirement  to 
destinations  in  Country  Groups  T  and  V, 
except  the  People's  Republic  of  China 
and  Afghanistan.  The  Bureau  of  Export 
Administration  also  will  begin  the 
process  whereby  the  United  States 
Government  will  work  with 
Coordinating  Committee  (COCOM) 
member  governments  to  reach 
agreement  on  an  orderly  change  in  the 
multilateral  controls  maintained  on  such 
low-level  machine-vision  systems  when 
exported  to  controlled  countries. 

If  the  Office  of  Foreign  Availability 
receives  substantive  new  evidence 
affecting  this  foreign  availability 
determination,  the  assessment  will  be 
reevaluated.  Inquiries  concerning  the 


scope  of  this  assessment  may  be 
directed  to  the  Office  of  Foreign 
Availability  at  the  above  address. 

This  assessment  also  considered  the 
foreign  availability  of  low-level 
machine-vision  systems  that  were  then 
controlled  under  ECCN  1391(a)(1).  The 
positive  finding  recommended  by  the 
assessment  made  a  very  significant 
contribution  to  the  decontrol  of  "robot 
sensors"  under  that  ECCN.  which  was 
agreed  to  by  COCOM.  Regulations 
implementing  the  decontrol  were 
published  in  the  Federal  Register  on 
September  15. 1988  (53  FR  35799). 

Dated:  June  7, 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 
A  dministration. 

[FR  Doc.  88-13901  Filed  B-9-88;  8:45  am] 
BIUJNO  COM  3$10-OT-M 


International  Trade  Admlnistnition 

[A-588-810] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination; 
Mechanical  Transfer  Presses  From 
Japan 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 

action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  this  investigation  to 
postpone  the  preliminary  determination, 
as  permitted  in  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  (19  U.S.C.  1673  b(c)(l)(A)).  Based 
on  this  request  we  are  postponing  our 
preliminary  determination  as  to  whether 
sales  of  mechanical  transfer  presses 
from  Japari  have  occurred  at  less  than 
fair  value  until  not  later  than  July  21. 
1989. 

EFFECTIVE  DATE:  June  12. 1989. 

for  further  information  contact: 

Mary  S.  Clapp,  James  P.  Maeder,  Jr.  or 
V.  Irene  Darzenta  at  (202)  377-3965.  377- 
4929  or  377-0186  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

SUPPLEMENT ARY  INFORMATION:  On 
February  7, 1989,  we  published  a  notice 
of  initiation  (54  FR  5993)  of  an 
antidumping  duty  investigation  to 
determine  whether  mechanical  transfer 
presses  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  The  notice  stated 


that  we  would  issue  our  preliminary 
determination  by  June  21, 1989. 

On  May  25, 1989.  counsel  for  the 
petitioner  requested  that  \he  Department 
extend  the  period  for  the  preliminary 
determination  by  30  days,  until  July  21, 
1989,  in  accordance  with  section 
733(c)(1)(A)  of  the  Act.  Section 
733(c)(1)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its 
preliminary  determination  until  not  later 
than  210  days  after  the  date  on  which  a 
petition  is  filed  if  the  petitioner  makes  a 
timely  request  for  such  an  extension. 
Counsel  for  the  petitioner  has  requested 
such  postponement  until  not  later  than 
190  days  after  the  date  on  which  the 
petition  was  filed.  Accordingly,  we  are 
postponing  the  date  of  the  preliminary 
determination  until  not  later  than  July 
21. 1989.  The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Act 

This  notice  is  published  pursuant  to  section 
733(c)(Z)oftheAct 

EricLGarfiokeL 

Assistant  Secretary  for  Import 
Administration. 

May  31. 1988. 

[FR  Doc.  88-13792  nied  6-8-88: 8:45  am] 

BiuMC  COM  3eio-m-« 


[A-580-804] 

Initiation  of  Antidumping  Duty 
Investigation;  12-Vott  Motorcycle 
Batteries  From  Korea 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  petition  filed 
in  proper  form  with  the  U.S.  Department 
of  Commerce,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  12-volt 
motorcycle  batteries  (motorcycle 
batteries)  from  Korea  are  being,  or  are 
Ukely  to  be,  sold  in  the  United  Stales  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine'whether  imports  of  batteries 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  Junly  3, 1989.  If  that 
determination  is  affirmative,  we  vriW 
make  a  preliminary  determination  on  or 
before  October  234, 1989. 
EFFECmfE  date:  June  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Lydia  La  Ferla  or  Mary  S.  Clapp,  Office 
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of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone  (202)  377-1174  or  (202)  377- 
3956,  respectively. 
tUPnCMCMTAIIV  mtormation: 

ThaPedtioo 

On  May  17, 1989,  we  received  a 
petition  filed  in  proper  form  by  the 
Yuasa-Exide  Battery  Corporation  on 
behalf  of  the  domestic  motorcycle 
battery  industry.  In  compliance  with  the 
flling  requirements  of  19  CFR  352.12. 
petitioner  alleges  that  imports  of 
motorcycle  batteries  from  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury,  to  a  U.S. 
industry. 

Petitioner  has  indicated  that  it  has 
standing  to  file  the  petition  and  that  it  is 
in  an  interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  the  product  that 
is  subject  to  this  investigation.  If  any 
interested  party  as  described  under 
paragraphs  (C),  P),  (E).  or  (F)  of  section 
771(9)  of  the  Act  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  please  file  written  notification 
with  the  Commerce  officials  cited  in  the 
"TON  nmTNm  wromiATiow  contact" 
section  of  this  notice. 

Under  our  revised  regulations,  parties 
seeking  exclusion  are  required  to  submit 
their  requests  within  30  days  of  the  date 
of  the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CF  353.14  (54  FR  12773.  March  28. 
1989). 

United  States  Price  and  Fofeign  Market 
Value 

Petitioner's  estimate  of  United  Sates 
price  (USP)  for  exporter's  sales  price 
transactions  is  based  on  1988  list  prices 
charged  by  the  U.S.  sale  subsidiary  of 
Global  A  Yuasa  Battery  Co.,  Ltd. 
(Global).  Deductions  were  made  for 
warranty  rebates,  credit,  U.S.  duty, 
ocean  freight  and  insurance,  foreign 
inland  freight  and  insurance,  U.S.  inland 
freight  and  insurance,  brokerage  and 
handling,  commissions,  indirect  selling 
expenses,  and  bank  and  other 
miscellaneous  charges.  Petitioner's 
estimate  of  USP  for  purchase  price 
transactions  is  based  on  1986  list  prices 
of  batteries  sold  by  both  Global  and 
Korea  Storage  Battery  Co..  Ltd.  to  their 


unrelated  trading  companies  which  were 
in  turn  sold  to  unrelated  United  States 
purchasers.  These  list  prices,  the  most 
recent  available  to  petitioner,  were  in 
effect  through  1987.  Petitioner  made 
further  adjustments,  supported  by 
affidavit  to  account  for  price  increases 
since  that  time.  Deductions  were  made 
for  foreign  inland  freight  and  insurance, 
ocean  freight  and  insurance,  U.S.  duty, 
and  brokerage,  handling  and 
miscellaneous  fees. 

Petitioner's  estimate  of  foreign  market 
value  (FMV)  is  based  on  April  1989  price 
quotes  by  Global  in  Korea,  less  a  sales 
discount  Where  USP  if  ESP,  f.o.b.  prices 
were  adjusted  for  inland  freight  and 
insurance,  credit  and  an  ESP  offset  to 
U.S.  conunissions  and  indirect  selling 
expenses.  Where  USP  is  PP,  net  prices 
were  adjusted  for  inland  freight  and 
insurance,  and  credit 

Based  on  a  comparison  of  FMV  to 
USP,  petitioner  alleges  dumping  margins 
ranging  from  51  to  124  percent 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
motorcycle  batteries  from  Korea  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  motorcycle  batteries  from 
Korea  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  October  28, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  I  ITS  item 
number(s).  The  wirtten  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  12-volt  motorcycle 
batteries.  Motorcycle  batteries  are  l<*ad- 
acid  storage  batteries  which  are  rated 


from  2  to  32  ampere  hours  (10  hour  rate) 
with  voltage  levels  of  either  6  or  12 
volts.  This  investigation  is  limited  to  12- 
volt  motorcycle  batteries.  These 
batteries  are  mainly  designed  for  use  as 
replacement  batteries  for  motorcycles, 
but  may,  to  a  very  limited  extent  be 
used  in  snowmobiles,  lawnmowers,  and 
other  such  equipment.  Prior  to  1987,  such 
merchandise  was  classified  under 
TSUSA  items  683.05  and  683.01.  In  1987 
and  1988,  such  merchandise  was 
classified  under  TSUSA  item  683.0110. 
This  merchandise  is  currently 
classifiable  under  HTS  item  8507.10.00. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  FTC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  3, 1989. 
whether  there  is  a  reasonable  indication 
that  imports  of  motorcycle  batteries 
from  Korea  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  It  its 
determination  is  negative,  the 
investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act 
Eric  I.  Gaifinkel. 

Assistant  Secretary  for  Import 
Administration. 

June  e,  1989. 

[FR  Doc.  88-13904  Filed  6-»-89:  8:45  am] 
BaiMa  COK  M1»'«8-ll 


Export  Trade  Certificate  of  Review 

AOENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  issuance  of  export 
trade  certificates  of  review. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  the  Cherrex 
Corporation  ("CherreX"),  Application 
No.  89-00005,  and  Valve  Manufacturers 
Association  of  America  ('  VMA"). 


Application  No.  89-00007.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  377-5131.  This  is  not  a  tolI-ft«e 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325  (50 
FR  1804.  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

CherreX— Application  89-00005 
Export  Trade 

1.  Products.  Processed  red  cherries 
(prunus  cerasus)  and  cherry  products, 
including  cherry  pie  filling,  water  pack 
cherries,  cherry  juice  concentrate,  dried 
cherries,  frozen  pack  cherries, 
individually  quick  frozen  cherries, 
cherry  sausage,  and  cherry  jams,  jellies, 
and  sauces. 

2.  Technology  Rights.  Patents, 
trademarks,  service  marks,  copyrights, 
trade  secrets,  know-how,  and 
semiconductor  mask  works,  involving 
cherry  processing. 

3.  Export  Trade  Facilitation  Services 
(as  they  relate  to  the  export  of  Products 
and  Technology  Rights).  Trade 
promotion,  marketing,  sales  and 
transportation  services  (including 
packing,  transportation,  wharfing  and 
handling,  trade  documentation,  freight 
forwarding,  storage,  and  customs 
clearance). 

Export  Markets 

All  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  Stales,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 


Members  in  Addition  to  the  Applicant 

Bumette  Foods,  Inc.;  Buskirk 
Processing.  Inc.;  Cherry  Central 
Cooperative,  Inc.;  Cherry  Marketing 
Institute,  Inc.;  Comstock/Michigan  Fruit 
Division,  a  division  of  Curtice  bums 
Foods;  DeRuiter  Farms;  Great  Lakes 
International  Trading,  Inc.;  Great  Lakes 
Packing  Company;  Ludington  Fruit 
Exchange,  Inc.;  and  Stanek  &  Sons,  Inc. 

Export  Trade  Activities  and  Methods  of 
Operation 

In  connection  with  the  export  of 
Products  and  Technology  Rights  through 
CherreX,  CherreX  may,  on  behalf  of  and 
with  the  advice  of  the  Members: 

1.  Negotiate  and  enter  into  agreements 
with  buyers  in  the  Export  Markets; 

2.  Negotiate  and  enter  into  agreements 
with  foreign  governments  and  other 
persons  in  the  Export  Markets  regarding 
the  quantities,  time  periods,  prices, 
terms,  and  conditions  upon  which  the 
Members  will  export  Products  and/or 
Technology  Rights  through  CherreX; 

3.  Allocate  export  sales  and/or  Export 
Markets  among  the  Members  on  the 
basis  of  each  Member's  commitment  of 
Products  and/or  Technology  Rights  for 
export; 

4.  Establish  prices  and  terms  of  sale 
for  the  Export  Markets; 

5.  Use  the  CherreX  or  other  conunon 
brand  or  label; 

6.  Negotiate  and  enter  into 
agreements,  on  behalf  of  and  with  the 
advice  of  the  Members,  for  the 
provisions  of  Export  Trade  Facilitation 
Services  (including  trade  shows, 
advertising,  and  contracting  marketing 
services); 

7.  Share  among  the  Members  the  cost 
of  Export  Trade  Facilitation  Services; 

8.  Grant  exclusive  distribution  rights 
in  Export  Markets  for  Products  and/or 
Technology  Rights  to  non-Members. 
"Exclusive"  means  that  the  non-member 
distributor  may  agree  not  to  represent 
any  person  or  firm  other  than  CherreX  in 
the  export  of  Products  and/or 
Technology  Rights  in  any  Export 
Market;  and/or  CherreX  may  agree  not 
to  export  Products  and/or  Technology 
Rights  in  any  Export  Market  through  any 
distributor  other  than  that  non-Member 
distributorship; 

9.  Advise  and  cooperate  with  the 
United  States  Government  or  any 
agency  of  the  United  States  Government 
in  establishing  procedures  regulating  the 
export  of  Products  and/or  Technology 
Rights: 

10.  Conduct  product  research  and 
design  for  Products  (and  develop, 
obtain,  and  license  associated 
Technology  Rights]  only  when 
conducted  exclusively  for  export. 


including  meeting  foreign  regulatory 
requirements  and  foreign  buyer 
specifications,  and  identifying  and 
designing  for  foreign  buyer  preferences; 
provided,  however,  that  the  Export 
Trade  Activities  and  Methods  of 
Operation  do  not  cover  activity  that 
relates  to  the  use  of  Technology  Rights 
for  the  U.S.  domestic  markets;  and 

11.  Exchange  information  with  and 
among  the  Members,  and  enter  into  and 
carry  out  agreements  with  and  among 
the  Members,  as  necessary  lo  carry  out 
the  activities  specified  in  paragraphs  (1) 
through  (10)  above. 

VMA— Application  No.  89-00007 

Export  Trade 

1.  Products.  Industrial  valves, 
actuators,  and  related  parts  (SIC  code 
3494A):  automatic  valves  (regulating  and 
control  tj'pe)  and  parts  (SIC  code  34947); 
solenoid  operated  valves  and  parts  (SIC 
code  34948);  nuclear  valves  (SIC  code 
34949);  and  other  industrial  valve 
related  products. 

2.  Services.  Engineering,  design  and 
services  related  to  Products  and  to' 
turnkey  contracts  that  substantially 
incorporate  Products;  servicing  of 
Products;  and  training  tvith  respect  to 
the  use  of  Products. 

3.  Export  Trade  Facilitation  Services 
(as  they  relate  to  the  export  of  Products 
and  Sen'ices).  Consulting;  international 
market  research;  marketing  and  trade 
promotion;  trade  show  participation: 
insurance;  legal  assistance;  services 
related  to  compliance  with  customs 
requirements:  transportation:  trade 
documentation  and  freight  forwarding: 
communication  and  processing  of  sales 
leads  and  export  orders;  warehousing; 
foreign  exchange:  financing:  taking  title 
to  goods:  and  liaison  with  foreign 
government  agencies,  trade 
associations,  and  banking  institutions. 

4.  Technology  Rights.  Patents, 
trademarks,  service  marks,  trade  names, 
copyrights  (including  neighboring 
rights),  trade  secrets,  know-how, 
semiconductor  mask  works,  utility 
models  (including  petty  patents), 
industrial  designs,  and  sui generis  forms 
of  computer  software  protection 
associated  with  Products  or  Services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  (a)  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands)  and  (b)  Canada. 
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Members  in  Addition  to  the  Applicant 

See  Appendix  A  of  this  notice. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  VMA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and /or  Services  in  Export  Markets  and 
allocate  sales  resulting  from  such 
arrangements: 

b.  Establish  export  prices  for  sales  of 
Products  and /or  Services  by  the 
Members  in  Export  Markets,  with  each 
Member  being  free  to  deviate  from  such 
prices  by  whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  for 
Products  for  Export  Markets: 

d.  With  respect  to  Products  and/or 
Services,  refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets: 

e.  Solicit  non-member  Suppliers  to  sell 
their  Products  and/or  Services  or  offer 
their  Export  Trade  Facilitation  Services 
through  the  certified  activities  of  VMA 
and /or  its  Members; 

f.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets;  and 

h.  Bring  together  from  time  to  lime 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product, 
Service,  and/or  Technology  Rights 
requirements  of  specific  export 
customers  or  particular  Export  Maricets. 

2.  One  or  more  Members  may  enter 
into  agreements  wherein  one  or  more 
Members  agree  to  act  in  certain 
countries  or  markets  as  the  Members' 
exclusive  or  non-exclusive  Export 
Intermediary  for  Products  and/or 
Services  in  that  country  or  market.  In 
such  agreements,  (i)  the  Members(s) 
acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Supplier  for  sale  in  the 
relevant  country  or  maiicet,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  the  Member(8) 
acting  as  exclusive  Export  Intermediary 
and  that  they  will  not  export 
independently  to  the  relevant  country  or 
market,  either  directly  or  through  any 
other  Report  Intermediary.  VMA  and/or 
any  Member  when  acting  as  an 
exclusive  Export  Intermnliary  shall  not 
unreasonably  refuse  to  supply  its 


services  on  non-discriminatory  terms  to 
those  Members  that  are  parties  to  the 
exclusive  arrangements  and  which 
request  such  services. 

3.  VMA  Members  may  exchange  and 
discuss  the  following  types  of 
information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies,  or 
methods]  that  is  already  generally 
available  to  the  trade  or  public: 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportimities  for  sales  of 
Products  and  Services  in  Export 
Markets:  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demand  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
fivm  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for 
Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  available 
capacity  to  produce  and  delivery  dates 
of  Products  available  from  Members  for 
export,  provided,  however,  that 
exchanges  of  information  and 
discussions  as  to  Product  quantity, 
source,  available  capacity  to  produce, 
and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only 
and  involve  only  those  Members  who 
are  participating  or  have  a  genuine 
interest  in  participating  in  such 
transaction; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Maricets  to  be  considered  and/or 
bid  on  by  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  Members'  export 
operations,  including  without  limitation 
sales  and  distribution  networks 
established  by  Members  in  Export 
Markets  and  prior  export  sales  by 
Members  (including  export  price 
information). 


4.  VMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
VMA  itself,  or  by  agreement  with  one  or 
more  Members,  or  other  parties. 

5.  The  Members  may  meet  to  engage 
in  the  activities  described  in  paragraphs 
one  through  four  above. 

6.  VMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

7.  VMA  and/or  its  Members  may 
refuse  to  provide  Export  Trade 
Facilitation  Services  or  participation  in 
the  other  activities  described  in 
paragraphs  one  through  five  above  to 
non-members. 

8.  Members  may  license  and  sub- 
license Technology  Rights  in  Export 
Markets  to  non-members,  but  in  all 
instances  the  terms  of  such  licenses 
shall  be  determined  solely  by 
negotiations  between  the  licensor 
Member  and  such  non-member  without 
coordination  with  VMA  or  any  other 
Member.  Such  licenses  and  sub-licenses 
may:  convey  exclusive  or  non-exclusive 
rights  in  Export  Markets;  impose 
requirements  as  to  the  prices  at  which 
Products  or  Services  incorporating,  or 
manufactured  or  produced  using. 
Technology  Rights  may  be  sold  or 
leased  in  Export  Markets;  impose 
requirements  as  to  pricing  and  other 
terms  and  conditions  of  sub-licenses  of 
Technology  Rights  in  Export  Markets; 
restrict  licensees  and  sub-licensees  as  to 
fields  of  use.  or  maximum  sales  or 
operations,  in  Export  Markets;  impose 
territorial  restrictions  (relating  to  any 
Export  Market)  on  foreign  licensees  and 
sub-licensees;  require  the  assignment 
back  or  exclusive  or  non-exclusive 
grantback  to  the  licensor  Member  of 
rights  (in  Export  Markets)  to  all 
improvements  in  Technology  Rights, 
whether  or  not  such  improvements  fall 
within  the  field  of  use  authorized  in  such 
license;  require  package  licensing  of 
Technology  Rights;  and  require  products 
or  services  (including,  but  not  limited  to. 
Products  and  Services)  to  be  used,  sold, 
or  leased  as  a  condition  of  the  license  of 
Technology  Rights. 


Abbreviated  Amendment  Procedure 

New  VMA  members  and  current  VMA 
members  not  listed  in  Appendix  A  may 
from  time  to  time  be  incorporated  in  this 
Certificate  pursuant  to  the  abbreviated 
amendment  procedure  described  below. 
An  abbreviated  amendment  shall 
consist  of  an  annual  written  notification 
to  the  Secretary  of  Commerce  and  the 
Attorney  General  stating  changes  in 
VMA  membership,  identifying  all  new 
VMA  members  that  desire  to  become  a 
member  under  this  abbreviated 
amendment  procedure  and  certifying  for 
each  new  VMA  member  so  identified  its 
sales  of  Products  and  Services  in  its 
prior  fiscal  year.  Notice  of  members  so 
identified  shall  be  published  in  the 
Federal  Register.  However,  VMA  may 
withdraw  one  or  more  individual 
members  from  the  application  for  the 
abbreviated  amendment.  If  30  days  or 
more  following  publication  in  the 
Federal  Register,  the  Secretary  of 
Commerce,  with  the  concurrence  of  the 
Attorney  General,  determines  that  the 
incorporation  in  the  Certificate  of  these 
members  through  the  abbreviated 
amendment  procedure  is  consistent  with 
the  standards  of  the  Act,  the  Secretary 
of  Commerce  shall  amend  the 
Certificate  of  Review  to  incorporate 
such  members,  effective  as  of  the  date 
on  which  the  application  for  amendment 
is  deemed  submitted.  If  the  Secretary  of 
Commerce  does  not  within  60  days  of 
publication  in  the  Federal  Register  so 
amend  the  Certificate  of  Review,  such 
amendment  must  be  sought  through  the 
non-abbreviated  amendment  procedure. 
This  same  procedure  may  be  used  by 
VMA  to  delete  one  or  more  Members 
from  the  Certificate. 

For  each  Export  Trade  Certificate  of 
Review,  Export  Trade  Activities  and 
Methods  of  Operation  are  subject  to 
terms  and  conditions  set  forth  in  the 
Certificate.  A  copy  of  each  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce.  14  th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Date:  )une  6. 1989. 
George  Mailer. 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

Appendix  A 

AC  Valve  Inc..  York,  PA 

American  Cast  iron  Pipe  Co.,  Birmingham,  AL 
(including  American-Darling  Valve, 
Birmingham,  AL;  and  American  Valve  & 
Hydrant  Mfg.  Co..  Beaumont.  TX) 

Anchor/Darling  Valve  Co..  Rosemont.  PA 

Armstrong  International,  Inc.,  Three  Rivers, 
MI  (including  Everlasting  Valve  Company, 
Inc.,  South  PlainHeld.  NJ) 


Atwood  &  Morrill  Co.,  Inc..  Salem,  MA 

Automax.  Inc.,  Cincinnati,  OH 

BW/IP  International,  Inc.,  Pump  Division, 

Vernon,  CA 
C  &  S  Valve  Company.  Westmont,  IL 
Cameron  Iron  Works,  Inc.,  Houston.  Texas 
Cashco.  Inc..  Ellsworth,  KS 
Chicago  Fluid  Power  Corporation.  Fluid 

Torque  Division,  Streamwood,  IL 
Clow  Corporation.  Division  of  McWane  Inc., 

Oskaloosa.  lA 
Control  Components,  Inc.,  Rancho  Santa 

Margarita,  CA 
Contromatics,  East  Hartford,  CT 
Conval,  Inc.,  Somers,  CT 
Copes- Vulcan,  Inc..  Lake  City.  PA 
Crane  Co.,  King  of  Prussia.  PA 
Crosby  Valve  &  Gage  Company,  a  Moorco 

Company,  Wrentham,  MA 
Daniel  Industries.  Inc.,  Houston,  TX 

(including  Daniel  Flow  Products,  Ina, 

Houston,  TX;  and  Daniel  Valve  Company, 

Houston,  TX) 
DeZURIK,  a  unit  of  General  Signal,  Sartell, 

MN 
Dresser  Industries,  Inc.,  Dresser  Valve  & 

Controls  Division,  The  Woodlands,  TX 

(including  Industrial  Valve  Operations, 

Alexandria,  LA;  and  Masoneilan  North 

American  Operations.  Canton.  MA) 
Durabia  Manufacturing  Company,  Lionville. 

PA 
The  Duriron  Company,  Inc..  Cookeville,  TN 
Dyna-Torque  Co.,  Muskegon,  MI 
E^  Valve  Controls,  Inc.,  Missouri  City.  TX 
Fisher  Controls  International.  Inc., 

Marshalltown.  lA  (including  Posi-Seal 

International.  Inc.,  North  Stonington,  CT) 
Foster  Oilfield  Equipment  Company, 

Houston.  TX 
Foxboro/)ordan,  a  division  of  Foxboro  Co., 

Milwaukee,  WI 
GH  Bettis,  Waller,  TX 
Garlock,  Inc. — Valve  &  Industrial  Plastics, 

Camden,  N) 
General  Valve  Company,  Brookshire.  TX 
Grinnell  Corporation,  Exeter,  NH  (including 

Crinnell  Supply  Sales  Co.,  Cranston,  RI) 
Groth  Corporation,  Houston.  TX 
Harold  Beck  &  Sons,  Inc.,  Newtown,  PA 
Henry  Pratt  Company,  Aurora,  IL 
ITT  Barton  Instruments,  City  of  Industry,  CA 
ITT  Engineered  Valves,  Lancaster,  PA 
|.M.  Huber  Corporation,  Equipment  Division, 

Borger,  TX 
)ordan-Hex-Bestobell,  Divisions  of  Richards 

Industries,  Cincinnati.  OH 
Kennedy  Valve.  Elmira,  NY 
Kerotest  Manufacturing  Corp.,  Pittsburgh,  PA 
Keystone  International  Inc.,  Houston.  TX 

(including  Anderson,  Greenwood  &  Co., 

Bellaire,  TX:  Keystone  Valve  USA. 

Houston,  TX;  and  Yarway  Corporation, 

Blue  Bell,  PA) 
Kunkle  Industries.  Inc.,  Kunkle  Valve 

Division,  Fort  Wayne.  IN  (including 

Lonergan  Valve  Division,  Fort  Wayne,  IN) 
Leslie  Controls.  Inc.,  Tampa,  FL 
Limitorque  Corporation,  Lynchburg,  VA 
M&H  Valve  Company,  Anniston,  AL 

(including  McWane,  Inc..  Birmingham,  AL) 
Mark  Controls  Corporation,  Skokie,  IL 

(including  Center  Line  Unit,  Tulsa,  OK:  and 

Pacific  Valves/Flowseal  Unit,  Long  Beach. 

CA) 


The  Mastergear  Corporation.  Stanardsville. 

VA 
Milwaukee  Valve  Company.  Inc.,  Milwaukee, 

WI 
Mueller  Water  &  Gas  Products  Division. 

Decatur,  IL 
Mueller  Steam  Specialty,  Division  of  Core 

Industries.  Lumberton.  NC 
Nelcs-)amesbury.  Worcester,  MA 
NIBCO  Inc..  Elkhart.  IN 
Norris/O'Bannon,  Tulsa.  OK 
Orbit  Valve  Company,  Little  Rock.  AR 
Plast-O-Matic  Valves,  Inc..  Totowa.  N| 
Red  Valve  Company,  Inc.,  Carnegie,  PA 
Rockwell  International  Corp..  Measurement  & 
Flow  Control  Division  (including  Edward 
Globe,  Gate  and  Check.  Raleigh.  NQ 
MARPAC  Business  Unit,  Niles.  IL: 
McCanna  Valve  and  Actuator  Products 
Business  Unit,  Carpentersville,  IL:  and  Plug 
Valves  and  Trunnion-Mounted  Ball  Valves 
Business  Unit,  Sulphur  Springs.  TX) 
Rotork  Controls,  Inc..  Rochester,  NY 
Smith  Valve  Corporation.  Whitinsville.  MA 
Spirax  Sarco.  Inc.,  Allentown.  PA 
Stockham  Valves  &  Fittings,  Birmingham,  AL 
Target  Rock  Corporation,  E.  Farmingdale.  NY 
Technaflow  Inc..  Rovalve  Division.  Portland. 

OR  (including  L&M  Division.  Salem.  VA) 
Teledyne  Farris  Engineering,  Palisades  Park. 

N) 
Tom  Wheatley  Valve  Company.  Houston.  TX 
United  States  Pipe  and  Foundry  Co.. 
Birmingham,  AL  (including  Valve  &  Fittings 
Plant.  Chattanooga.  TN) 
Val-Matic  Valve  &  Manufacturing  Corp.. 

Elmhurst  IL 
Valtek  Incorporated.  Springville.  UT 
Valvcon  Corporation.  Milford.  NH 
Velan  Valve  Corporation,  Williston.  VT 
Victaulic  Company  of  America.  Easton.  PA 

(including  TBV,  Inc..  Sutton,  MA) 
The  Walworth  Company,  Houston.  TX 
Waterous  Company,  South  Saint  Paul,  MN 
The  Wm.  Powell  Company,  Cincinnati,  OH 
Worcester  Controls  Corp.,  Marll>orough.  MA 
Xomox  Corporation.  Cinncinnati,  OH. 

[FR  Doc.  89-13902  Filed  6-»-89;  8:45  am] 
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Application  No.  87-4A004 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  National  Machine  Tool 
Builders'  Association  on  May  19, 1987. 
Notice  of  issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
May  22, 1987  (52  FR  19371). 
FOR  FURTHER  INFORMATION  CONTACT 
George  MuUer,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
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202-377-6131.  This  is  not  a  toU-free 
number. 

tUmiMINTARV  mroHMATtON:  Title  HI 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificate  of 
Review.  The  regulations  implementing 
Title  II  are  found  at  15  CFR  Part  325  (50 
FR 1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.e(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
th  Act  and  15  CFR  325.11(a).  any  person 
aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate: 

• 

Export  Trade  Certiflcate  of  Review 
No.  87-00004  was  issued  to  the  National 
Machine  Tool  Builders'  Association 
( "NkiTBA")  on  May  19. 1987.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
May  22. 1987  (52  FR  19371). 

The  listing  of  "Members"  named  in 
NMTBA's  Export  Trade  Certificate  of 
Review,  as  previously  amended,  has 
been  amended  to  include  the  following 
changes: 

1.  Each  of  the  following  companies 
has  been  added  as  a  "Member"  of  the 
Certificate:  Bryant  Grinder  Corporation, 
Springfield.  VT;  Command  Corporation. 
Minneapolis.  MN;  Cross  ft  Trecker 
Corporation,  Bloomrield  Hills,  MI; 
Dayton  Machine  Tool  Company. 
Dayton,  OH;  Empire  Abrasive 
Equipment  Corporation.  Langhome,  PA: 
Fadal  Engineering  Company,  Inc..  N. 
Hollywood.  CA;  Genesis  Systems  Group 
Inc..  Davenport.  lA;  Haumiller 
Engineering  Company,  Elgin.  IL;  Kleer- 
Flo  Company.  Eden  Prairie,  MN;  Komo 
Machine.  Inc..  Sauk  Rapids,  MN; 
Lapmaster  International,  Morton  Grove. 
IL;  MHP  Machines  Inc.,  Cheektowaga. 
NY;  Milman  Engineering  Inc.  Chehalis. 
WA;  Positech  Corporation,  Laurens,  LA; 
Preco  Industries,  Lenexa,  KS:  PS  Group. 
Inc..  Telford,  PA;  R  ft  B  Machine  Tool 
Company.  Saline,  Ml;  Rush  Machinery 
Inc..  Rushville.  NY;  Servo  Products 
Company.  Pasadena.  CA;  Siber  Hegner 
North  America  Inc  Stamford,  CT; 
Truxton  Machinery.  Inc..  Hudson.  NY; 
Unison  Corporation.  Femdale.  Ml;  Wes- 
Tech  Automation  Systems.  Buffalo 
Grove.  IL 


2.  Each  of  the  following  companies 
has  been  deleted  as  a  "Member"  of  the 
Certificate:  ACRO  LOC/CNC  Systems; 
Laser  Industries,  Inc.;  Oerlikon  Motch 
Corporation;  Quamco,  Inc.;  Roto  Finish 
Company,  Inc.;  Superior  Die  Set 
Corporation;  Turchan  Enterprises,  Inc.; 
and  WCI  Machine  Tool  ft  Systems  Co. 

3.  The  listing  of  the  company  name  for 
each  current  "Member"  cited  in  this 
paragraph  has  been  changed  to  the  new 
listing  cited  In  this  paragraph  in 
parentheses  as  follows:  Katy  Industries. 
Inc.  (American  Machine  ft  Science  (Katy 
Inds.));  Cooper-Weymouth.  Peterson 
(Cooper-Weymouth.  Peterson  Div..  Reed 
National  Corp.);  Oanley  Machine 
DiviSion/Connell  Ltd.  {Partnership 
(Danley  Machine  Division/Connell  Ltd. 
Partnership);  Dake  Division,  }SS 
Corporation  (Dake  Division.  JS) 
Corporation);  DeVUeg  Machine 
Company  (DeVlieg-Sundstrand);  Drake 
Manufacturing  Services,  Inc.  (Dhrake 
Manufactiiring  Services  Company,  Inc.); 
ES/Tech-Equipment  Systems 
Technology  Co.  (Equipment  Systems 
Technology  Company);  Gehring 
Corporation  (Gehring  LP.);  George 
Fischer-Bohle  Machine  Tool  Corp. 
(George  Fischer-Bohle  Machine  Tools 
Corp.);  Giddings  ft  L«wis — A  Division  of 
AMCO  International  Corp.  (Giddings  & 
Lewis.  A  Division  of  AMCA 
International  Corp.);  Greenfield 
Industries  (Greenfield  Industries — 
Geometric  Division);  Litton  Industrial 
Automation  System.  Inc.  (Litton 
Industrial  Automation — Machining  ft 
Assembly  Sys.  Div.);  MG  Systems 
Division  (MG  Industries);  National 
Broach  ft  Machine  (National  Broach  ft 
Machine  Company);  P/A  Industries 
Inc.);  Schmidt.  Geo.  T.  (Schmidt  Inc., 
Geo.  T.);  Service  Precision  Grinding  Co. 
(Service  Precision  Grinding  Co..  Inc.); 
Kayex-Spitfire  (Spitfire.  A  Unit  of 
General  Signal):  T-DriU  (T-DriU 
Industries);  Versa-Mil.  Inc.  (Versa-Mil 
Inc./Phillips  Corporation);  Vulcan  Tool 
Corp.  (Vulcan  Tool  Company);  and 
Whitnon  Spindle  Division  (Whitnon 
Spindle  Division/GMN). 

EFFEcnvi  OATK  March  7. 1980. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  2023a 

Date:  )une  S.  1989. 

George  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc  89-13903  Piled  fr.«-89;  6:46  am] 
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[App«c«tlon  No.-  8»-«0017] 

Export  Trade  Certificate  of  Review 

AOCNCY:  International  Trade 
Administration.  Commerce. 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  Construction 
Industry  Manufacturers  Association 
("CIMA").  This  notice  summarizes  the  ' 
conduct  for  which  certification  has  been 
granted. 

FOR  RNrrHCR  INFORSIATKMI  CONTACT: 

George  Muller.  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  trade  Administration,  202- 
377-5131.  This  is  not  a  toU-fi«e  number. 
sumnnNTARV  mrmmation:  Title  m 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Tide  III  are  found  at  15  CFR  Part  325  (50 
FR  1804.  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  «vithin  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

Construction  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3531);  gas 
turbines  and  turbine  generator  set  units, 
including  parts  and  components  (SIC 
code  3511);  internal  combustion  engines, 
including  parts  and  components  (SIC 
code  3519);  farm  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3523);  lawn  and 
garden  tractors  and  equipment, 
including  parts  and  components  (SIC 
code  3524);  mining  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3532),  but 
excluding  mineral  beneficiation 
machinery  (SIC  code  35328);  oil  and  gas 
field  machinery  and  equipment, 
including  parts  and  components  (SIC 
code  3533);  conveyors  and  conveying 


equipment  including  parts  and 
components  (SIC  code  3535):  overhead 
traveling  cranes,  hoists,  and  monorail 
systems,  including  parts  and 
components  (SIC  code  3538);  industrial 
trucks,  tractors,  trailers,  and  stackers, 
including  parts  and  components  (SIC 
code  3537);  motors  and  generators, 
including  parts  and  components  (SIC 
code  3621);  motor  vehicles  and  bodies, 
including  parts  and  components  (SIC 
code  3711):  truck  bodies,  including  parts 
and  components  (SIC  code  3713);  tnick 
trailers,  including  parts  and  components 
(SIC  code  3715);  ship  building  and 
repairing,  including  parts  and 
components  (SIC  code  3731);  and  other 
construction  equipment  parts, 
attachments,  accessories,  con^mnents 
and  assemblies  not  elsewhere  classified. 

2.  Services 

Engineering,  technical  financial,  and 
management  services  related  to 
Products  and  to  turn-key  project 
contracts  that  substantially  incorporate 
Products;  servicing  of  Products:  and 
training  with  respect  to  the  use  of 
Products. 

3.  Technology  Rights 

Patents,  trademarics,  service  marks, 
copyrights,  trade  secrets,  and  know- 
how. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products. 
Services,  and  Technology  Rights) 

Consulting;  international  market 
research;  marketing;  financing;  trade 
promotion;  insurance;  legal  assistance; 
transportation;  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orderr, 
warehousing;  foreign  exchange;  and 
taking  titie  to  goods 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(tiie  fifty  states  of  tiie  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  CIMA  aaAlm  one  or  more  of  its 
Members  may: 

a.  Engage  in  Joint  bidding,  financing, 
leasing  or  other  joint  selling 
arrangements  for  Products  and  Services 
in  Export  Markets  and  allocate  sales 
resulting  from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and  Services  by  Members  in 


Export  Marliets.  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
l4oducts  for  Export  Maricets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  F*roducts  and  Services; 

e.  Solicit  non-member  Suppliers  to  sell 
their  Products  and/or  Services  or  offer 
their  Export  Trade  Facilitation  Services 
through  the  certified  activities  of  CIMA 
and/or  its  Members;  provided,  however, 
that  CIMA  and/or  one  or  more  of  its 
Members  shall  make  such  solicitations 
or  offers  to  non-member  Suppliers  on  a 
transaction-by-transaction  basis  only 
and  then  only  when  the  Members  are 
unable  to  supply,  at  a  price  competitive 
under  the  circumstances,  the  requisite 
Products  or  Services  for  such 
transaction;  provided  further  that  CIMA 
and /or  such  Member  may  exchange 
only  such  information  with  such  non- 
member  Suppliers  as  is  reasonably 
required  by  such  transaction: 

f.  Coordinate  with  respect  to  the 
delivery,  installation,  assembly,  and 
servicing  of  Products  in  Export  Markets, 
including  the  establishment  of  joint 
warranty,  service,  parts  warehousing 
and  training  centers  in  such  markets; 

g.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  Instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
CIMA  or  any  Member 

h.  Engage  in  joint  promotional 
activities,  such  as  advertising,  trade 
shows,  trade  missions,  demonstrations 
and  field  trips  aimed  at  developing 
existing  or  new  Export  Markets;  and, 

i.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  CIMA  and/or  one  or  more  of  its 
Members  may  enter  into  agreements 
wherein  they  agree  to  act  in  certain 
countries  or  maikets  as  the  Members' 
exclusive  or  non-exclusive  Export 
Intermediary  for  Products  and/or 
Services  in  that  country  or  market.  In 
such  agreements,  (i)  CIMA  or  the 
Member(s]  acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Supplier  for  sale  in  the 
relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  CIMA  or  the 
Member(8)  acting  as  exclusive  Export 


Intermediary,  and  that  they  will  not 
export  independentiy  to  the  relevant 
country  or  market  either  directiy  or 
through  any  other  Export  Intermediary. 
CIMA  and/or  any  Member  when  acting 
as  an  exclusive  Export  Intermediary 
shall  not  unreasonably  refuse  to  supply 
its  services  on  non-discriminatory  terms 
to  those  Members  that  are  parties  to  the 
exclusive  arrangement  and  which 
request  such  services. 

3.  CIMA  and/or  one  or  more  of  its 
Members  may  exchange  and  discuss  the 
following  types  of  information  solely 
about  Export  Markets: 

a.  Infomration  (other  than  information 
about  the  costs,  output  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  or 
marketing  efforts  for  Export  Markets: 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Maricets;  pricing  in  Export  Markets: 
projected  demands  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets:  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products:  and  customer  specifications 
for  Products  in  Export  Markets; 

c  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
Members  for  export  provided,  however, 
that  exchanges  of  information  and 
discussions  as  to  such  prices,  quatity, 
quantity,  source,  and  delivery  dates 
must  be  on  a  transaction-by-transaction 
basis  only  and  involve  only  those 
Members  which  are  participating  or 
have  a  genuine  interest  in  participating 
in  such  transaction; 

d.  Information  about  terms  and 
conditions  and  contracts  for  sale  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  CIMA  and  its  Members: 

e.  Information  about  joint  bidding, 
distribution,  financing,  selling,  or 
servicing  arrangements  for  Export 
Markets  and  allocations  of  sales 
resulting  from  such  arrangements  among 
the  Members: 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  warehousing,  intermodal 
shipments,  insurance,  inland  freight  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes; 
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g.  Information  about  U.S  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets:  and. 

h.  Information  about  CIMA's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  CIMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  CIMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Services  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
CIMA  itself,  or  by  agreement  with 
Memt>er8  or  other  parties. 

5.  CIMA  and/or  one  or  more  of  its 
Members  may  meet  to  engage  in  the 
activities  described  in  paragraphs  one 
through  four  above. 

6.  CIMA  and/or  one  or  more  of  its 
Members  may  forward  to  the 
appropriate  individual  Members 
requests  for  information  received  from  a 
foreign  government  or  its  agent 
(including  private  pre-shipment 
inspection  forms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

\f embers  (within  the  meaning  of  Section 
325.2(1)  of  the  Regulations) 

Barber-Greene  Overseas,  Inc.;  Blaw- 
Knox  Construction  Equipment 
Corporation;  JJ.  Case  Company; 
Caterpillar  Inc.;  Cedarapids  Inc.; 
Century  II  Inc.;  CMI  Corporation;  Etnyre 
International  Ltd.;  Gomaco  Corporation; 
Ingersoll-Rand  Company;  Nordberg  Inc.; 
Payhauler  Corp.;  Power  Curbers,  Inc.; 
Rexworks  Inc.;  Ross  Company; 
ScanRoad,  Inc.;  Taylor  Machine  Works, 
Inc.;  and  Terex  Corporation. 

The  Export  Trade  Activities  and 
Methods  of  Operation  described  above 
are  subject  to  standard  and  special 
terms,  conditions  and  limitations  set 
forth  in  the  Export  Trade  CertiHcate  of 
Review. 

A  copy  of  each  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 

Date:  June  6. 1989. 
G«orse  Mullar, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc  80-13790  Filed  6-4-80;  8^45  am] 
8NJJN0  coos  ms  on  II 


North  Shore  Unlvereity  Hoepttal  et  aL; 
ConeoNdated  Decision  on  Appllcatione 
for  Duty-Free  Entry  of  Electron 
icroscopes;  vorrecnon 

In  FR  Doc.  88-12473  at  page  22612  in 
the  Federal  Register  of  May  25. 1980. 
Column  3.  line  12.  "Apph'cant-  Tulan6 
University"  should  read  "Applicant- 
University  of  Utah." 
Frank  W.  CimI, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  89-13793  Filed  6-0-«9;  8:45  am] 
MJJNQ  coot  asw-oe-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Flshary  Management 
Council;  Put)lic  Meeting 

aoincy:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  and  its  Squid/ 
Mackerel/Butterfish  Committee  will 
meet  on  June  20-22. 1989.  at  the 
Annapolis  Ramada,  173  Jennifer  Road. 
Annapolis.  MD.  The  Council's  public 
meeting  will  begin  at  8:30  a.m..  on  June 
21  and  will  adjourn  in  the  afternoon  of 
June  22  at  3  p.m.  The  Council  will 
discuss  habitat  and  environmental 
conditions,  the  Surf  Clam  and  Ocean 
Quahog  Fishery  Management  Plan 
(FMP)  Amendment  #8,  the  Swordfish 
and  Billfish  FMPs.  the  Bluefish  FMP 
hearing  schedule,  squid  and  butterfish 
speciflcations  for  1990,  and  other  Rshery 
management  and  administrative 
matters.  The  meeting  may  be  lengthened 
or  shortened  depending  on  progress  on 
the  agenda.  The  Council  also  may  hold  a 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  and/or  national 
security  matters. 

The  Squid/Mackerel/Butterfish 
Committee  will  meet  on  June  20, 1989, 
from  1  p.m.  to  4  p.m.,  to  consider  the 
squid  and  butterfish  speciRcations  for 
1990. 

For  more  information  contact  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building.  300  South  New 
Street,  Dover,  DE 19901;  telephone:  (302) 
674-2331. 

Date:  June  8. 1989. 
David  S.  Ciestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  89-13876  Filed  6-9-89;  8:45  am] 
MLUNQCOM  MtO-a>-M 


Marine  IMamntaie;  Application  for 
Permit;  Golden  Nugget-Strip  Corp. 
(P451) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  Golden  Nugget-Strip 
Corp.,  Operating  as  the  Mirage,  P.O.  Box 
610.  Las  Vegas.  Nevada  89125. 

2.  T^>e  of  Permit  Requested:  Public 
display. 

3.  Name  and  Number  of  Marine 
Mammals:  Bottlenose  dolphins 
(Tursiops  truncatus)  6. 

4.  Type  of  Take:  The  applicant 
proposes  to  maintain  captive  bom  or 
rehabilitated  animals  for  the  purpose  of 
public  display.  If  Tursiops  sp.  is  not 
available  other  species  (except  Orcinus 
area)  will  be  considered  for  relocation. 
No  take  from  the  wild  is  requested  or 
anticipated. 

5.  Location  and  Duration  of  Activity: 
No  location  is  available  at  this  time. 
Duration  of  request  is  5  years. 

In  accordance  with  section  104(c)  of 
the  MMPA  as  amended,  the  applicant 
will  offer  a  program  for  education 
purposes  as  a  component  of  its  proposed 
display  program.  The  education  program 
will  include  tours  for  schools  with 
students  in  grades  kindergarten  through 
college,  a  program  for  visually  impaired 
students,  and  a  teacher  training 
program.  The  applicant  will  offer  free 
lectures  and  programs  to  local 
educational  institutions  and  community 
groups.  The  applicant's  facility  will  be 
open  to  the  public  on  a  regularly 
scheduled  basis.  To  promote  visitation 
the  applicant  will  not  charge  admission. 

The  planned  arrangements  and 
facilities  for  transporting  and 
maintaining  the  marine  mammals 
requested  in  the  above  described 
application  have  been  reviewed  by  a 
licensed  veterinarian,  who  has  certified 
that  such  arrangements  and  facilities 
will  be  adequate  to  provide  for  the  well- 
being  of  the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
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West  Hwy..  Room  7234,  Silver  Spring, 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  speciHc  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy.,  Room  7324,  Silver 
Spring,  Maryland  20910;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 


Ferry  Street.  Terminal  Island,  California 

90731-7415. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs. 

Date:  June  5, 1969. 

(FR  Doc.  89-13822  FUed  6-9-89;  8:45  am] 
BtUJNQ  COOE  SS10-22-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

PubDc  Information  CoUectlon 
Requirement  Sulmiitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Conunodity  Futures 
Trading  Commission  has  submitted 
information  collection  3039-0007. 
Regulation  of  Domestic  Exchange- 
Traded  Options,  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Commodity  Futures  Exchanges  are 


required  to  provide  to  the  Commission 
weekly  position  data  on  any  option 
trader  who  controls  positions  which  are 
above  reporting  levels  in  any  option 
expiration  month  and  to  provide  the 
data  by  strike  price  for  each  option 
expiration.  Such  information  is 
necessary  for  the  exchanges  and  the 
Commission  to  enforce  their  option  and 
futures  speculative  position  limits. 

ADOncss:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Gary  Waxman.  Office  of 
Management  and  Budget  Room  3228, 
NEOB,  Washington,  DC  20502.  (202)  395- 
7340.  Copies  of  the  submission  are 
available  from  Joseph  G.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 

Title:  Regulation  of  Domestic  Exchange- 
Traded  Options. 

Control  Number  3038-0007.  «. 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  72,882  hours. 

Estimated  Number  of  Respondents: 
190,195. 


Respondents 


Regulation  (17  CFR) 


No. 


Annual 


■xwrage 

hamper 


Reportln(F 

BuanoMOi.. 


Recordkeeping: 
Businesses.. 


33.4<a)(d)<0(g)  wd  33.5. 
33.4<bM3). 


33.7  and  33.4M9) 

33.7(d). 
16.02. 

33.8- 


9 

190.000 

175 

175 

11 

22S 


9 

190.000 

26.250 

10.500.000 

10.923 

225 


SO 


.17 
.08 
.003 
0B3 


25 


Issued  in  Washington.  DC  on  June  6, 1988. 
Jean  A.  Webt>, 

Secretary  oftlte  Commission. 
(FR  Doc.  89-13836  Filed  6-9-89;  8:45  am] 
BIUJNO  CODE  SaSI-OI-H 


Memt>ership  of  the  Commission's 
Performance  Review  Board 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Membership  Change  of 

Performance  Review  Board;  Notice  of 

correction. 

summary:  This  notice  corrects  the 
membership  change  of  the  Performance 
Review  Board  previously  published  in 
the  Federal  Register  May  22. 1989.  (54 
FR  22003)  by  adding  Donald  Tendick. 
Deputy  Executive  Director. 

FOR  FURTHER  INFORMATION  CONTACT 

Stacy  L.  Dean,  Director,  Office  of 


Personnel,  Commodity  Futures  Trading 
Commission,  Room  202,  2033  K  Street 
NW.,  Washington,  DC  20581,  (202)  254- 
3275. 

Dated:  June  6. 1989. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-13837  Filed  6-9-89;  8:45  am] 

BIUJNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Corps  Of  Engineers,  Department  of 
the  Army 

Environmental  Advisory  Board; 
Meeting 

agency:  \JS.  Army  Corps  of  Engineers. 
DOD. 

action:  Notice  of  Open  Meeting. 


Federal  Register  Citation  of  Previous 
Announcement  Federal  Register  VoL  54. 
No.  93  /  Tuesday.  May  16, 
1989  /  Notices,  page  21094. 

The  meeting  will  be  held  from  1:00 
p.m.  to  5:00  p.m.,  Thursday.  June  22, 
1989. 

Changes  in  the  Meeting:  The  meeting 
will  commence  at  IKX)  PM  on  Thursday. 
June  22, 1989  and  will  end  at  12KX)  PM 
on  Friday,  June  23, 1989. 

Contact  Person  for  More  Information: 
Dr.  William  L  Klesch,  Chief,  Office  of 
Environmental  Policy.  Office  of  the 
Chief  of  Engineers,  Washington.  DC 
20314-1000,  (202)  272-0166. 
Kenneth  L  Denton. 

Department  of  the  Army,  Alternate  Liaison 
Officer.  With  the  Federal  Register. 

[FR  Doc.  89-13880  Filed  6-9-89;  8:45  am] 
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lnt«nt  To  Prvpar*  a  Qraft 
SupplwiMfrtal  EnvironiTMntai  Impact 
Statamant  (D8EI8)  for  Propoaad 
CMgnNc  SmaH  Boat  Harbor  at  CttignHc. 
AK 

AOINCV:  U.S.  Anny  Corps  of  Engineers, 
DoD. 

action:  Notice  of  intent. 


r.  The  reconunended  plan  is  to 
build  a  1.460-foot  breakwater  within 
Anchorage  Bay,  and  includes  a  4.8-acre 
moorage  basin,  and  access  and  entrance 
channels.  The  project  area  is  in  a  sandy 
flat  requiring  360,000  yd*  of  construction 
dredging  and  16,000  yd*  of  maintenance 
dredging  every  10  years.  Project  features 
include  a  4.4  acre  intertidal  staging  area 
and  access  road. 

PON  RMTHni  mFOHMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DSEIS  can  be  answered  by:  Mr. 
William  0.  Lloyd  at  (907)  753-2640  or  by 
writing  to  the:  U.S.  Army  Corps  of 
Engineers,  Alaska  District  Attn: 
CENPA-EN-PL-ER  (LLOYD).  P.O.  Box 
898,  Anchorage,  Alaska  99506-0898. 

•U^MMMNTAMV  infohmahon: 

1.  Proposed  Action 

The  recommended  plan  would  consist 
of  a  1,460-foot-long,  rubblemound 
breakwater  in  Anchorage  Bay  protecting 
a  4.6-acre  moorage  basin  and  access  and 
entrance  channels.  The  project  is  in  a 
sandy  flat  requiring  360.000  yd»  of 
construction  of  dredging  and  16,000  yd' 
of  maintenance  dredging  every  10  years. 
The  dredged  material  disposal  site  is  in 
an  upland  site  within  the  Chignik  airport 
right-of-way.  Project  features  include  a 
4.4-acre  intertidal  staging  area  and 
access  road.  The  additional  project 
feature  presented  in  the  DSEIS  is  the 
elimination  of  the  designated  quarry  site 
in  Castle  Bay.  The  Alaska  District  Corps 
of  Engineers  will  no  longer  designate 
quarry  sites  to  be  used  in  obtaining  the 
armor  stone  for  breakwaters.  The 
Alaska  District  Corps  of  Engineers  will 
evaluate  the  overall  environmental 
impacts  of  existing,  operating  quarry 
sites  using  a  typical,  generic  quarry  site 
scenario. 

2.  Reasonable  Alternatives 

The  alternative  to  the  recommended 
plan  is  to  construct  a  rubblemound 
breakwater  less  than  a  mile  down  the 
beach  from  the  recommended  harbor 
site.  This  plan  would  feature  a 
rectangular  basin  and  access  channel, 
totaling  6.5  acres.  A  small  staging  area 
would  be  created  between  the  harbor 
basin  and  the  rocky  beach.  The 
rubblemound  armor  stone  quantities  are 


higher  at  this  site  because  of  the  deeper 
water.  The  plan  requires  dredging 
approximately  212,000  yd*  of  sand/ 
gravel  material.  The  same  maintenance 
dredging  and  disposal  features  as  the 
recommended  plan  are  applicable  to  the 
alternative  plan. 

3.  Scoping  Process 

a.  Public  Involvement  A  public  notice 
will  be  prepared  and  distributed  to 
Federal,  State  and  local  interests  to 
invite  their  participation  and  comments. 
Draft  and  Final  Environmental  Impact 
Statements  were  distributed  for  public 
review  in  1987  and  1988  respectively. 

b.  Significant  Issues.  At  present  the 
significant  issue  is  the  introduction  of 
the  Alaska  District's  new  procedure  of 
not  designating  a  specific  armor  rock 
quarry  in  water  resource  projects.  In 
particiilar.  deleting  the  designation  of 
the  Castle  Bay  quarry  site  in  the  Chignik 
small  boat  harbor  project.  The 
construction  contract  will  allow  the 
contractor  to  select  a  quarry  site  to 
provide  specific  rock  necessary  for 
construction  of  the  project.  The  National 
Environmental  Policy  Act 
documentation  will  describe  recurring 
environmental  impacts  associated  with 
quarry  operations  by  describing  a 
typical  quarry  operation,  assessing 
impacts,  and  describing  possible 
mitigation  measures. 

c.  Assignments.  Other  than  normal 
coordination,  no  cooperating  agency 
assignments  have  been  made. 

d.  Environmental  Review  and 
Consultation  Requirements.  The  DSEIS 
will  be  circulated  for  review  and  all 
comments  will  be  incorporated  into  the 
final  supplemental  environmental 
impact  statement 

4.  Scoping  Meeting 

A  scoping  meeting  is  not  planned  at 
the  present  time. 

5.  Availability 

The  DSEIS  is  expected  to  be  available 
to  the  Public  by  August  1989. 
WilUam  W.  Kaket 

Colonel  Corps  of  Engineers,  District 
Engineer. 

[FR  Doc.  89-13881  Filed  &-«-89;  8:45  am] 

MLUNQ  COOC  «7l>-NL-« 


DEPARTMENT  OF  EDUCATION 

Propoaad  Information  Collaction 
Raquaata 

aocncy:  Department  of  Education. 


ACnON:  Notice  of  Proposed  Information 
Collection  Requests. 

•UMMARV:  The  Director,  O^ice  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATia:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  12, 
1980. 

AOORESaca:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  omcer. 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FUfrrHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement  (2)  Title;  (3)  Frequency  of 
collection;  (4)  "The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 
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Dated:  June  6, 1989. 
Carioa  U.Rice. 

Director,  Office  of  Information  Resources 
Management 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  Study  of  Academic 
Disadvantaged  Students. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  State  or  local  government 
Reporting  Burden: 

Responses:  28,617. 

Burden  Hours:  14.676. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  study  will  collect 
information  on  the  effectiveness  of  the 
curriculum  and  instruction  experienced 
by  students  in  elementary  schools  with 
high  concentrations  of  disadvantaged 
students.  The  study  will  identify  policies 
and  procedures  at  the  school  and 
district  level  associated  with  the 
presence  of  effective  practices  in 
classrooms  and  schools. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  National  Household  Education 
Survey  (NHES). 

Frequency:  One  Time  Only. 

Affected  Public:  Individuals  or 
households. 
Reporting  Burden: 

Responses:  22,020. 

Burden  Hours:  2,790. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  information  is  needed 
to  collect  data  on  education  issues.  The 
field  test  is  designed  to  evaluate  the  use 
of  methodology  for  collecting  data  on 
such  topics  as  high  school  dropouts  and 
early  childhood  education. 

Office  of  Planning.  Budget  and 
Evaulation 

Type  of  Review:  New. 

Title:  Profile  of  Child  Care  Settings 
Study. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit  Non-profit  institutions;  Small 
businesses  or  organizations. 
Reporting  Burden: 

Responses:  2,620. 

Burden  Hours:  1.492. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  study  will  provide 
national  estimates  of  the  level  and 


characteristics  of  the  supply  of  child 
care  and  eariy  education  from  center- 
based  programs  and  regulated  home 
based  providers.  The  inJFormation 
collected  will  be  used  by  federal   . 
policymakers  and  those  outside  the 
federal  government  concerned  with  the 
national  supply  of  child  care  and  early 
education. 

(FR  Doc.  8»-13821  Filed  6-9-89:  8:45  am] 
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Office  of  Elementary  and  Secondary 
Education 

Intent  To  Repay  to  ttte  California  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 

ACTION:  Intent  to  award  grantback 
funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA).  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
California  State  Department  of 
Education,  the  State  educational  agency 
(SEA),  an  amount  equal  to  75  percent  of 
the  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
as  a  result  of  a  final  audit  determination. 
This  notice  describes  the  SEA's  plan, 
submitted  on  behalf  of  Stockton  Unified 
School  District  the  local  educational 
agency  (LEA),  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  comments  on  the  proposed 
grantback. 

DATE:  All  written  comments  must  be 
received  on  or  before  July  12, 1989. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  James  Spillane, 
Director,  Division  of  Program  Support, 
Compensatory  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  2043),  Washington, 
DC  20202-6132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  Spillane.  Telephone:  (202) 

732-4692. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$406,679  from  the  California  SEA  in 
partial  satisfaction  of  final  audit 
determinations  issued  to  the  LEA  by  the 
SEA  on  September  12, 1986.  These  funds 
represent  two  of  three  annual  payments 
the  LEA  has  agreed  to  make  to  the  SEA 


to  resolve  the  fmal  audit  determinations. 
Ilie  LEA'S  final  payment  of  $203,339  is 
due  to  the  SEA  no  later  than  July  31. 
1989. 

The  claims  arose  from  an  audit  by  the 
California  State  Controller's  Office  of 
the  LEA's  administration  during  fiscal 
years  (FYs)  1981  and  1982  of  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (Title  I),  a 
program  that  addressed  the  special 
educational  needs  of  educationally 
deprived  children  in  areas  with  high 
concentrations  of  children  from  low- 
income  families.  Specifically,  the  LEA 
expended  Title  I  funds  for  costs  that 
were  not  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  program,  a  violation  of  Appendix  C 
to  34  CFR  Part  74.  Title  I  funds  were 
improperly  expended  for  fringe  benefits 
at  sites  where  there  were  no  Title  I  staff, 
capital  outlay  for  replacement  of  lost  or 
stolen  equipment  that  was  insured, 
instructional  materials  that  were  not 
necessary  or  in  excess  of  those  needed 
for  the  Title  I  program,  and  contract 
services  for  which  there  was  no 
documentation  to  substantiate  the 
appropriateness  of  the  expenditures. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C 
1234e(a)  (1982),  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Siecretary  determines  that  the — 

(1)  practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and.  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  the  funds  to  be  awarded 
imder  the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  wliich  the  funds  were 
originally  granted. 


BEST  COPY  AVAILABLE 
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C.  Plan  for  Um  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  lo  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$457,513,  which  is  75  percent  of  the  total 
of  the  amount  the  Department  has 
already  recovered  and  the  amount  the 
Department  will  recover  when  the  LEA 
makes  its  final  payment  to  the  SEA.  The 
SEA  has  submitted  a  two-part  plan  on 
behalf  of  the  LEA  for  the  use  of  the 
grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended. 
Although  the  final  audit  determinatins 
resulted  from  improper  expenditures  of 
Title  I  funds,  that  program  has  been 
repealed.  Chapter  1  is  a  successor 
program  that,  like  Tide  L  is  designed  to 
serve  educationally  deprived  children  in 
low-income  areas. 

According  to  the  plan,  the  LEA  would 
use  $305,009,  which  is  75  percent  of  the 
funds  recovered  to  date  by  the 
Department,  to  provide  a  remedial 
program  for  Chapter  1  students  from 
June  26  to  July  28, 1989.  The  objective  of 
the  program  would  be  to  improve 
Chapter  1  students'  performance  in 
reading  and  mathematics.  Services 
would  be  provided  at  two  sites  to 
approximately  750  children  in  pre- 
kindergarten  through  grade  6  from  25 
public  schools  and  5  nonpublic  schools. 
Students  in  the  program  would  receive 
80  minutes  of  instruction  in  the  language 
arts  component  and  80  minutes  in  tfie 
mathematics  component  on  a  daily 
basis.  Activities  would  also  be  provided 
for  the  children  to  develop  self-esteem, 
health  and  safety  habits,  and  social 
skills. 

Additionally,  teachers  and 
instructional  aides  would  participate  in 
weekly  staff  development  sessions  and 
in  workshops  for  training  in 
instructional  techniques  for  working 
with  Chapter  1  students.  A  team  of 
curriculum  writers  would  develop  and 
demonstrate  literature  and  mathematics 
materials  to  assist  Chapter  1  teachers. 
Parents  would  also  be  provided  training 
to  assist  them  in  helping  their  children. 
They  would  be  invited  to  observe  the 
program  during  its  implementation  and 
to  an  assembly  at  the  conclusion  of  the 
session. 

Under  the  plan,  the  LEA  also  proposes 
to  use  $152,504.  which  is  75  percent  of 
the  amount  yet  to  be  recovered,  to 
purchase  computers  and  printers  to 
augment  the  regular  school  year  1989-90 
Chapter  1  program  in  public  and 
nonpublic  schools.  The  computers  and 
printers  would  be  placed  in  four  public 


schools  that  are  ranked  highest 
according  to  educational  deprivation. 
Chapter  1  students  in  these  schools 
would  receive  computer-assisted 
instruction  for  20  minutes  per  day  in 
reading  and  mathematics.  Equitable 
services  would  be  provided  to  eligible 
nonpublic  school  students  in  these  four 
school  attendance  areas. 

0.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  the  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
reconunendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Renter  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditons 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  California  SEA  under  a 
grantback  arrangement.  Specifically,  the 
Secretary  intends  to  make  an  initial 
payment  of  $305,009,  which  is  75  percent 
of  the  funds  recovered  to  date  by  the 
Department.  An  additional  grantback 
payment  of  $152,504  would  be  made  if 
the  SEA  submits  to  the  Department  on  a 
timely  basis  the  balance  of  $203,339  still 
to  be  repaid  by  the  LEA. 

F.  Terms  and  Cooditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agrees  to  comply 
with  the  following  terms  and  conditions 
under  which  payments  under  a 
grantback  arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements: 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary:  and 


(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangment  must  be  obligated 
by  September  30, 1989,  in  accordance 
with  section  456(c)  of  GEPA  and  the 
SEA'S  plan. 

(3)  The  SEA.  on  behalf  of  the  LEA. 
will,  not  later  than  January  1, 1990, 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement 

(5)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  all  overdue 
debts,  or  enter  into  a  repayment 
agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010,  Educationally  Deprived 
Children — Local  Educational  Agencies) 

Dated:  June  6, 19aa 
Lauro  F.  Cavasoa, 
Secretary  of  Education. 
[FR  Doc.  89-13819  Hied  6-0-80;  8:45  am) 
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Intent  To  Repay  to  th«  Virginia  Stata 
Departnwnt  of  Education  Funds 
Recovered  as  a  Result  of  Final  Audit 
Determinations 

aqency:  Department  of  Education. 

action:  Intent  to  award  granttwck 
fluids. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Virginia  State  Department  of  Education, 
the  State  Educational  Agency  (SEA),  an 
amount  equal  to  75  percent  of  the  hinds 
recovered  by  the  U.S.  Department  of 
Eduation  as  a  result  of  final  audit 
determinations.  This  notice  describes 
the  SEA'S  plan,  submitted  on  behalf  of 
the  Richmond  City  Public  Schools,  the 
local  educational  agency  (LEA),  for  the 
use  of  the  repaid  fimds  and  the  terms 
and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  The  notice  invites  comments 
on  the  proposed  grantback. 

DATE:  All  Written  comments  must  be 
received  on  or  l>efore  July  12, 1989. 


address:  All  written  comments  should 
be  submitted  to  Dr.  James  Spillance, 
Director.  Division  of  Program  Support, 
Compensatory  Education  Programs,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  (Room  2043),  Washington, 
DC  20202-6132 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  Spillane.  Telephone:  (202) 

732-4694. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$898,461.98.  plus  interest,  from  the 
Virginia  SEA  in  satisfaction  of  claims 
arising  from  two  Federal  audits.  The 
claims  involved  the  SEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children  in 
areas  with  high  concentrations  of 
children  from  low-income  families. 

Based  on  findings  in  the  first  audit, 
which  covered  the  period  July  1. 1976 
through  June  30, 1979,  the  Department 
recovered  $317,435.  Specifically,  two 
LEAs — Richmond  City  Public  Schools 
and  Portsmouth  City  Public  Schools — 
used  Federal  funds  for  activities  that  did 
not  meet  basic  program  requirements. 
Title  I  funds  were  expedned  for 
activities  to  meet  the  general  needs  of 
schools  or  of  student  bodies  at  large, 
instead  of  the  special  needs  of 
educationally  deprived  students  residing 
in  eligible  Title  I  project  areas.  This  was 
in  violation  of  20  U.S.C.  241e{a)(l)(A) 
(1976)  and  45  CFR  116a.21  and  116a.22 
(1976),  which  required  that  LEAs 
identify  specific  educational  needs  for 
the  target  group  of  Title  I  children, 
develop  a  project  to  address  those 
needs,  and  use  Title  I  funds  only  in 
addressing  those  needs.  The  amounts  of 
misspent  funds  in  the  Portsmouth  and 
Richmond  LEAs  were  $234,477  and 
$82,958. 

Based  on  findings  in  the  second  audit 
which  covered  fiscal  years  1978  and 
1979,  the  Department  recovered 
$581,026.98,  plus  interest.  The  Richmond 
LEA's  program  was  not  in  compliance 
with  Title  I  comparability  requirements. 
Those  requirements  provided  that  an 
LEA  could  receive  Title  I  funds  only  if  it 
used  its  State  and  local  funds  in  each 
Title  1  area  to  provide  services  that 
"taken  as  a  whole,  [were]  at  least 
comparable  to  services  being  provided 
in  (non-Title  I)  areas  *  *  *"  20  U.S.C. 
241e(a)(3)(C)  (1976):  45  CFR  §  116a.26 
(1976). 

Of  the  two  LEAs  cited  in  the  audits, 
Richmond  and  Portsmouth,  the  amounts 
recovered  on  behalf  of  misspent  Title  I 


funds  in  each  were  $663,984.98  and 
$234,477,  respectively. 

B.  Authority  for  Awarding  a  Grantl>ack 

Section  456(a)  of  GEPA.  20  U.S.C. 
1234e(a)  1982).  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$497,988  and  has  submitted  a  plan  on 
behalf  of  the  Richmond  LEA  for  use  of 
the  grantback  fimds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Chapter  1).  20  U.S.C.  27Q\et  seq.  The 
SEA's  request  did  not  include  the 
Portsmouth  LEA  because  a  separate 
request  already  had  been  made  for  a 
grantback  payment  for  the  funds 
recovered  for  misexpenditures  in  that 
LEA. 

Under  the  SEA's  plan,  the  Richmond 
LEA  would  expend  the  grantback  funds 
to  provide  a  1989  summer  school 
program.  Remedial  reading  and  math 
instruction  would  be  provided  by  83 
teachers  and  78  teacher  aides  to 
approximately  1,250  Chapter  1  students 
in  grades  1-7.  The  program  would  be 
operative  for  four  hours  per  day  for  five 
weeks  in  three  schools.  Students  in 
grades  1-5  would  be  placed  in  either  a 
diagnostic  and  prescriptive  reading 


program  or  a  visual  literacy  program 
based  on  individual  needs.  The  remedial 
mathematics  program  would  focus  on 
problem  solving,  numeration/concepts, 
and  geometry.  Students  in  grades  6  and 
7  would  receive  instruction  in  basic  and 
advanced  skills  that  is  evenly  divided 
between  reading  and  mathematics  with 
emphasis  placed  on  the  practical  use  of 
such  skills.  High  achieving  academically 
gifted  students  in  the  LEA  would 
function  as  peer  counselors  for  children 
participating  in  the  summer  school 
program. 

Parents  of  the  Chapter  1  children 
would  be  involved  in  the  program. 
Parents  would  participate  in  computer 
literacy  workshops,  and  provide  tutorial 
assistance. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  the  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretar>-  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met.  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  oi  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Sccrttar)-  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so.  and  the  terms  and  conditions 
under  which  the  p.iyment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Virginia  SEIA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$497,988,  which  is  75  percent  of  the 
funds  recovered  by  the  Department  as  a 
result  of  the  audit  determinations 
relating  to  the  Richmond  LEA. 

F.  Terms  and  Conditions  Under  Wliich 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 
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(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1989,  in 
accordance  with  the  SEA's  plan. 

(3)  The  SEA.  on  behalf  of  the  LEA. 
will,  not  later  than  January  1, 1990, 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement 

(Catak)g  of  Federal  Domestic  Assistance 
Number  84.010.  Educationally  Deprived 
Children — Local  Educational  Agencies) 

Dated:  June  8, 1969. 
Lauro  F.  Cavisos, 
Secretary  of  Education. 
|FR  Doc  80-13820  Filed  6-9-89:  8:45  am) 
MUMQ  COOC  4000-41-M 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergendee 

Atomic  Energy  Agreement;  Propoeed 
SulMequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  (IAEA) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  supply 
of  0.192  grams  of  uranium-233,  0.018 
grams  of  uranium  enriched  to  33  percent 
in  the  isotope  uranium-235,  and  16.892 
grams  of  plutonium,  for  use  as  standard 
reference  materials  for  safeguards 
purposes,  by  the  IAEA,  Vienna.  Austria. 


Contract  Number  WC-IA-136  has  been 
assigned  to  the  transaction. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  wi!I  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date:  June  7. 1989. 
Richoid  H.  Williamson. 

Deputy  Assistant  Secretary  for  International 

Affairs. 

[FR  Doc  ae-13897  Filed  8-8-89:  8.45  am) 
MUMM  COOC  S4S0-ei-H 


Waste  Isolation  Pilot  Plant  (WIPP); 
Draft  Supplement  to  the 
Environmental  Impact  Statement; 
Additional  Public  Hearing  Locations 

AOENCY:  U.S.  Department  of  Energy. 
action:  Addition  of  two  locations  for 
public  hearings  on  the  draft  Supplement 
to  the  Environmental  Impact  Statement 
(SEIS)  on  WIPP  and  the  extension  of  the 
public  comment  period 

summary:  On  April  21. 1989,  the 
Department  of  Energy  (DOE)  published 
a  notice  in  the  Fedml  Register  (Volume 
54,  Number  76,  pp.  16350-2)  announcing 
the  availability  of  the  Draft  SEIS,  the 
subsequent  60-day  public  comment 
period,  and  the  six  public  hearing 
schedules,  locations,  and  procedures. 
Two  additional  public  hearings  on  the 
SEIS  are  now  scheduled  to 
accommodate  requests  received  by 
DOE  The  first  will  be  on  June  22  at  the 
Artesia  Center,  612  North  8th  Street 
Artesia,  New  Mexico;  the  second  on 
June  26  at  the  Odessa  Hohday  Inn 
Centre,  6201  East  Highway  80,  Odessa, 
Texas.  Both  will  begin  at  9:00  a.m.  and 
will  continue  through  the  day  and 
evening  with  recesses  for  meals. 

Participation  I'rocedures:  To 
accommodate  those  interested,  the 
public  comment  period  for  written 
comments  has  been  extended  7  days. 
Comments  should  be  mailed  to  the 
address  below  and  postmarked  by  June 
27, 1989.  Persons  wishing  to  preregister  - 
to  make  oral  comments  at  the  public 
hearings  may  call  the  DOE's  WIPP  SEIS 
Project  Office  at  the  phone  number 
indicated  below  perferably  one  week 
prior  to  the  hearing  date.  Commenters 
may  also  register  at  the  door  and  will  be 
accommodated  as  time  allows. 
ADDRESS:  Written  comments  should  be 
directed  to:  W.  John  Arthur  III.  Project 
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Manager,  WIPP  SEIS  Project  Office.  U.S. 
Department  of  Energy,  6301  Indian 
School  Road,  NE..  7th  Floor, 
Albuquerque,  NM  87110.  Those  wishing 
to  be  placed  on  the  list  of  preregis tared 
oral  commenters  should  call  DOE's  toll- 
free  number  1-800-274-0585  and  leave 
their  name,  phone  number,  and  address 
with  zip  code. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  John  Arthur,  III,  WIPP  SEIS  Project 
Manager,  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.  O. 
Box  5400,  Albuquerque.  NM  87110 
(505)889-3038. 
or 

Carol  Borgstrom.  Director,  Office  of 
NEPA  Project  Assistance  {EH-25), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585  (202)  586-4600. 

Dated  in  Washington.  DC  ttiis  7th  day  of 
June  1988,  for  the  U.S.  Department  of  Energy. 

Geoffrey ).  Judge. 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

(FR  Doc.  89-14069  Filed  6-«-88:  8:45  am) 
HU-INQ  COOE  M50-0t-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  TQ89-3-1-0001 

Alat>ama-Tennessee  Natural  Gas  Co^ 
Proposed  PGA  Rate  Adjustment 

June  8, 1989. 

Take  notice  that  on  June  1, 1989, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama, 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet 

Fifteenth  Revised  Sheet  No.  4 

The  tariff  sheet  is  proposed  to  become 
effective  July  1, 1989.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  conform  to 
the  rates  of  its  suppliers. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 


or  Rule  214  of  the  Commission's  Rales  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make      j 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  89-13880  Rled  8-9-89;  8:45  amj 

Btuma  COOE  srir-of-M 

[Docket  Na  TQt9-3-32-000} 

Colorado  Interstate  Gas  Co.;  Quarterty 
Purchased  Gas  Adjustment 

June  8, 1989 

On  May  31, 1989,  Colorado  Interstate 
Gas  Company  f'*CIG"}  filed  the 
following  proposed  tariff  sheets  to 
reflect  a  quarterly  purchased  gas 
adjustment  ("PGA"):  Fortieth  Revised 
Sheet  No.  7;  Fortieth  Revised  Sheet  No. 
8. 

CIG  requests  that  these  proposed 
tariff  sheets  be  made  effective  on  July  1, 
1968. 

CIG  states  that  this  filing  reflects  no 
change  in  demand,  and  a  0.59i  decrease 
in  commodity  rate  for  the  G-1,  P-1.  SG- 
1,  H-1,  F-1,  and  PS-1  Rate  Schedules, 
compared  with  rates  filed  by  CIG  on 
April  14, 1989  in  Docket  No.  RP85-122,  et 
oL  which  rates  were  accepted  by 
Commission  Letter  Order  dated  May  18, 
1989,  to  become  effective  on  May  1, 
1989. 

CIG  states  that  copies  of  this  filing 
have  been  served  upon  CIG's 
jurisdictional  customers  and  public 
bodies,  and  are  otherwise  available  for 
public  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.,  Washington, 
DC  2042S,  in  accordance  with  19  385.214 
and  385.211  c^  the  Commission's  Rule* 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13. 19ea  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoU  D.  CaslicU. 

Secretary. 

[FR  Doc.  89-13851  Filed  6-9-89;  8:45  amJ 
BiLUNO  CODE  mr-oi-M 


[Docket  Na  T1I89-1-23-O001 

Eastern  Shore  Natural  Gas  Co; 
Proposed  Changes  in  FERC  Gee  Tariff 

fune  6, 1989. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  June  1, 1989,  the  following 
proposed  change  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Second  Revised 
Sheet  No.  6B.  Such  tariff  sheet  bears  a 
proposed  effective  date  of  May  1, 1989. 

ESNG  states  that  such  proposed 
change  is  being  filed  to  revise  the  billing 
amounts  shown  on  First  Revised  Sheet 
No.  6B  to  comply  with  the  provisions  of 
Ordering  Paragraph  (B)  of  the 
Commission's  August  26, 1988  order  in 
the  subject  docket  The  referenced  order 
requires  ESNG  to  file  revised  billing 
amounts  to  "track"  any  modifications  to 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  take-or-pay 
charges  ordered  by  the  CommissicMi. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Waisoa  Jr.. 
Acting  Secretary. 
[FR  Doc.  89-13861  Filed  6-9-89;  8:45  amJ 

BILLING  CODE  e717-01-M 


[Docket  No.  TQS9-3-2-000I 

East  Tennessee  Natural  Gas  Co.. 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 


Rate 


June  8. 1988. 

Take  notice  that  on  May  31. 1989.  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  is  filing  ten  copies  of  Fiftieth 
Revised  Sheet  No.  4  to  be  effective  July 
1.1969. 

East  Tennessee  states  that  the 
purpose  of  the  revisions  to  Fiftieth 
Revised  Sheet  No.  4  is  to  reflect  a 
I^urchased  Gas  Adjustment  (PGA)  lo  its 
Rates  for  the  quarterty  period  of  July 
1989  through  September  1968  pursuant 
to  §  22.2  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  Tariff. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  13, 1980.  Protests  will  l>e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A  Watson,  Jr., 
Acting  Secretory. 

[FR  Doc.  8»-13862  Filed  6-9-89;  8:45  amJ 
8IUJN0  cooc  fTir-et-M 


[Docket  Na  RP8S-2O1-O0S) 

East  Tennessee  Natural  Gas  Co;  Rate 
Filing  Pursuant  to  Tartff  Rate 
Ad^stnwnt  Provisions 

June  6. 1989. 

Take  notice  that  on  May  31. 1898.  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  filed  Original  Sheet  No.  5 A 
and  Second  Revised  Sheet  No.  144  to  its 
FERC  Gas  Tariff  to  be  effecUve  July  1. 
1989. 

East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  fiow  through 
the  third  demand  surcharge 


24942 
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implemented  by  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  RP88-191 
effective  July  1, 1969.  East  Tennessee  is 
flowing  these  charges  to  is  customers 
pursuant  to  Article  30  of  its  FERC  gas 
tariff,  which  was  accepted  by  order  of 
the  Commission  on  July  28, 1988.  The 
purpose  of  Second  Revised  Sheet  No. 
144  is  to  conform  with  the  issuance  of 
Original  Sheet  No.  5A. 

East  Tennessee  states  that  copies  of 
the  Tiling  have  been  mailed  to  all  of  its 
Jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NW..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  13. 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
linwraod  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  89-13863  Filed  0-0-89:  B:4S  am] 
■UJNa  cooi  trir-ei-ii 

(Docket  No.  RP«9-1«7-000] 

Qae  Research  Institute;  Annual 
Application  and  Procedural  Schedule 

June  5, 1980 

On  June  1. 1969,  Gas  Research 
Institute  (GRI)  filed  an  application 
requesting  advance  approval  of  its  1990- 
1994  Five  Year  R&D  Plan  and  1990  R&D 
Program  and  the  funding  of  its  R&D 
activities  for  1990  pursuant  to  the 
Natural  Gas  Act  and  the  Commission's 
regulations,  particularly  18  CFR 
154.38(d)(5)  (1989). 

GRl's  application  seeks  approval  of  its 
1990  R&D  Program  and  approval  to 
collect  $170,421,000  through 
jurisdictional  rates  and  charges  during 
the  twelve  (12)  months  ending  December 
31. 1990  to  support  GRI's  R&D  activities 
in  1990.  GRI  states  that  its  application 
was  filed  in  accordance  with  the 
provision  of  18  CFR  154.38(d)(5){iii)  that 
requires  "RD&D  organizations"  to 
submit,  annually,  a  five-year  plan  at 


least  180  days  prior  to  the 
commencement  of  the  five-year  period 
of  the  plan  scheduled  in  this  proceeding 
to  commence  on  January  1. 1990. 

GRI  states  that  the  proposed  unit  cost 
of  GRI's  1990  R&D  Program  is  1.47  cents 
per  Dth  [i.e..  1.51  cents  per  Mcf),  the 
same  unit  cost  now  in  effect.  GRI 
proposes  that  current  tariffs  pertaining 
to  GRI  funding  be  continued  in  effect 
through  December  31, 1990.  GRI  also 
states  that  this  proposed  annual  R&D 
Funding  Unit  will  be  applied  to  the 
services  included  in  GRI's  Program 
Funding  Services  in  1989  including 
jurisdictional,  direct  sale  and  intrastate 
volumes  of  GRI's  members  estimated  to 
be  11,557.0  MDth.  The  Commission  notes 
any  unit  cost  approved  by  the 
Commission  in  this  application  will  be 
assessed  under  the  direct  billing 
procedures  provided  in  381.107  of  the 
Commission's  regulations. 

GRI's  filing  was  accompanied  by 
workpapers  providing  detail  about  its 
application.  These  workpapers  are 
available  for  inspection  in  the 
Commission's  Public  Reference  Room. 

The  Commission's  staff  will  analyze 
GRI's  application  and  prepare  a 
Commission  Staff  Report.  This  Staff 
Report  will  be  served  on  all  parties  and 
filed  with  the  Commission  as  a  public 
document  on  July  31. 1989.  Comments  on 
the  Staff  Report,  or  other  comments  by 
all  parties,  except  GRI.  must  be  filed 
with  the  Commission  on  or  before 
August  16, 1989.  GRI's  reply  comments 
must  be  filed  on  or  before  August  30, 
1989. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  application  must  file,  on  or 
before  June  26, 1969,  with  the  Office  of 
the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  comment,  protest,  or  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  comments 
or  protests  filed  with  the  Commission 
will  be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  anyone  a  party  to  the 
proceeding. 

Except  for  GRI  members  and  state 
regulatory  commissions,  any  person 
wishing  to  become  a  party  to  this 
proceeding  or  to  participate  as  a  party  in 
any  hearing  that  may  be  held  in  this 
proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  GRI's  members  and  the  state 
regulatory  commissions  listed  in  the 
appendix  to  GRI's  application  are 
permitted  to  participate  in  this 
proceeding  as  interveners  and  need  not 


file  formal  petitions  to  intervene  or 

notices  of  intervention. 

Loia  CasheU. 

Secretary. 

[FR  Doc.  89-13850  Filed  6-0-89;  8:45  am] 

MLUNQ  cooc  srir-oi-ii 

[Docket  Na  TQe»-7-S1-001] 

Great  Lakes  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 
Purchased  Gas  Adjustment  Clause 
Provisions 

June  6, 1989. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  May  26, 1989  tendered  for  filing 
Substitute  Twenty-First  Revised  Sheet 
Nos.  57(i)  and  57(ii)  and  Substitute 
Eighth  Revised  Sheet  No.  57(v)  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l. 

Great  Lakes  states  that  these  tariff 
sheets  were  filed  in  compliance  with  the 
Commission's  orders  dated  May  12, 1989 
and  May  16. 1989  in  Docket  Nos.  TQ89- 
7-51-000  and  TQ89-8-51-O00, 
respectively.  These  tariff  sheets  revised 
the  current  adjustment  rates  reflected  in 
Docket  No.  TQ89-7-51-000,  effective 
May  1. 1989.  to  track  the  PGA 
adjustment  rates  accepted  by  the 
Commission  in  Docket  No.  TQ89-8-51- 
000,  effective  April  1, 1989.  The 
referenced  tariff  sheets  reflected  no 
change  in  the  cumulative  adjustment 
rates  from  those  accepted  by  the 
Commission  in  Docket  No.  TQ89-7-51- 
000. 

Great  Lakes  requested  waiver  of  the 
notice  requirements  of  the  provisions  of 
S  154.308  of  the  Commission's 
Regulations  and  any  other  necessary 
waivers  so  as  to  permit  the  above  tariff 
sheets  to  become  effective  May  1, 1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  June  13, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Loia  D.  CaaheU. 

Secretary. 

[FR  Doc.  89-13852  Filed  6-0-80;  8:45  am] 

MUma  cooc  6717-01-«l 

(Docket  Na  RP8S-1»»-005] 

Midwestern  Gas  Transmission  Co.; 
Rate  Rling 

June  6. 1989. 

Take  notice  that  on  May  31. 1969, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  revised  tariff  sheets  to  Volume 
No.  1  of  its  FERC  Gas  Tariff  to  be 
effective  July  1. 1989: 

Seventeenth  Revised  Sheet  No.  7 

Midwestern  state  that  revisions  to 
Sheet  No.  7  are  authorized  by  Article 
XVII  of  its  gas  tariff. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  Zll 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Jime  13. 1989.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
jwofestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petiticm  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
Loia  D.  Cashell. 
Secretary. 

[FR  Doc.  89-13853  Filed  6-0-80;  8.45  am] 
■Hxma  cooc  t7rr-&t-m 

[Docket  No.  TQ8S-6-5-0001 

Midwestern  Gas  Transmission  Co., 
Rate  Fllhig  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

June  6. 1989 

Take  notice  that  on  May  31. 1989, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Forty- 
Eighth  Revised  Sheet  No.  5  to  Original 


Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  July  1. 1989. 

Midwestern  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Forty-Eighth  Revised  Sheet 
No.  5  consist  of  a  $(.1953)  per  dekatherm 
adjustment  applicable  to  the  gas 
component  of  Midwestem's  sales  rates, 
a  $(.91)  per  dekatherm  adjustment 
applicable  to  the  Demand  D-1 
component,  and  a  $(.0199]  per 
dekatherm  adjustment  applicable  to  the 
Demand  D-2  component. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  stated  regulatory 
commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  orjprotest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  their  proceeding  is  not 
required  to  file  a  further  moticm.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc.  89-13854  Filed  6-9-89;  8:45  am] 

BIUJNQ  cooc  S717-01-M 


[Docket  Na  TQS9-»-16-000) 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  6. 1989. 

Take  notice  that  on  June  1. 1989. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  First  Revised 
Volume  No.  1,  Sixth  Revised 
Seventeenth  Revised  Sheet  Na  4. 
proposed  to  become  effective  on  July  1. 
1989. 

National  states  that  the  purpose  of  the 
proposed  revised  tariff  sheet  is  to  reflect 
the  quarterly  Purchased  Gas  Cost 
Adjustment  ("PGA")  required  under  the 
Commission's  Regulations.  The 
proposed  tariff  sheet  results  in  a  19.39 
cents  per  dekatherm  (Dth)  reduction  in 
its  commodity  gas  costs  and  a  44.0  cents 


per  Dth  reduction  in  demand  rail's 
compared  to  those  filed  in  its  April  1989 
quarterly  PGA  filing.  The  proposed 
quarterly  PGA  is  said  to  result  in  a 
commodity  sales  rate  under  National'* 
Rate  Schedules  RQ  and  CD  equal  to 
$2.4680  per  Dth. 

National  states  that  copies  of  this 
filing  were  posted  in  accordance  with 
the  Commission's  Regulations  and 
served  upon  the  Company's 
jurisdictional  customer?  and  the 
Regulatory  Conunissions  of  the  States  of 
New  York,  Ohio.  Pennsylvania, 
Delaware  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  mobon  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  wWh  Rule  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on  or 
before  June  13, 1989.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  lie 
'  taken  l>ut  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  aO-13864  Piled  6-0-80;  Mi  am) 

BIUJNO  cooc  «717-0>-M 


(Docket  Na  TO8»-3-5»-000] 

Northern  Natural  Gas  Co.  DhrMon  of 
Enron  Corp.,  Proposed  Changes  in 
FERC  Gas  Tariff 

June  6. 1989 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp. 
(Northern),  on  May  31, 1989.  tendered 
for  filing  changes  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1  (Volume 
No.  1  Tariff)  and  Original  Volume  No.  2 
(Volume  No.  2  Tariff). 

Northern  states  that  it  is  filing  the 
revised  tariff  sheets  to  adjust  its  Base 
Average  Gas  Purchase  Cost  in 
accordance  with  the  Quarterly  PGA 
filing  requirements  codified  by  the 
Commission's  Order  Nos.  483  and  483- 
A.  The  instant  filing  reflects  a  Base 
Average  Gas  Purchase  Cost  of  $17841 
per  MMBtu  to  be  effective  July  1, 1989. 
through  September  30, 1989.  Northern 
further  intends  to  use  its  flexible  PGA, 
as  necessary,  to  reflect  actual  market 
conditions  throughout  this  time  period. 


,;,  ::>tai:fl>l,;$iil,  :'f  ^^^^ 


24944  Fedwal  Register  /  Vol.  54.  No.  Ill  /  Monday.  Jnne  12,  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  Ill  /  Monday.  June  12,  198&  /  Notices 


249:3 


Northern  states  that  this  filing 
establishes  new  Dl  and  D2  rates  in 
compliance  with  the  above  referenced 
PGA  Rulemaliing,  which  required 
Northern  to  adjust  its  PGA  demand  rate 
components  on  a  quarterly  versus 
annual  basis.  This  filing  will  establish  a 
new  Dl  rate  component  of  $.856  per 
MMBtu.  The  02  rate  component  will 
remain  unchanged  at  10360  in  this  filing. 
These  rates  will  be  effective  July  1, 1989, 
through  September  30, 1989. 

Copies  of  the  Tiling  were  served  upon 
the  company's  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  CatbalL 
Secretary. 

[FR  Doc.  ae-13855  Filed  0-9-80;  8:45  am] 
MUMQ  COM  srir-oi-n 

(Docket  Na  TQe»-4-3S-000] 

RIngwood  Qatherlng  Co^  Proposed 
Changet  In  FERC  Qae  Tariff 

|une  8. 1980. 

Take  notice  that  on  May  31. 1989, 
Ringwood  Gathering  Company 
(Ringwood).  4828  Loop  Central  Drive, 
Loop  Central  Three.  Suite  850.  Houston. 
Texas  77081,  filed  Fiftieth  Revised  Sheet 
No.  PGA-1  to  its  FERC  Gas  Tariff 
reflecting  its  current  quarterly 
adjustment  to  its  annual  purchased  gas 
adjustment  (PGA)  filing  pursuant  to  18 
CFR  Sections  154.304  and  154.308. 

Copies  of  the  filing  were  served  upon 
Ringwood's  jurisdictional  customers  and 
interested  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.215, 


385.211).  All  such  motions  or  protests 
should  be  Rled  on  or  before  June  13. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  the  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Ub  D.  CasheU. 
Secretary. 

[FR  Doc.  89-13856  Filed  8-0-89;  8:45  am] 
WUMO  cooc  (Tir-OI-M 

[Docktt  No.  RP8S-22S-019] 

Tennessee  Qas  Pipeline  Co.;  Hiing  of 
Tariff  SheeU 

lune  6. 1989. 

Take  notice  that  on  May  31, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  to  be 
effective  as  indicated: 


Second  Revised  Volume  No.  1: 
Substitute     Twelfth     Revised 

Sheet  No.  20. 
Substitute       Nintti       Revised 

Sheet  No.  20A. 
Substitute  Thirteenth  Revised 

Sheet  No  21. 
Substitute  Fourteenth  Revised 

Sheet  No.  21. 
Ortginai  Volume  No.  ^ 
Substitute  Thirteenth  Revised 

Sheet  No.  5. 
Substitute     Twelfth     Revised 

Sheet  No.  6. 


Effective  date 


Apr.  1, 1989. 
Apr.  1.  1969. 
Mar.  1,  1969. 
Apr.  1,  1989. 

Apr.  1,  1989 
Apr.  1,  1989. 


Tennessee  states  that  it  is  filing  these 
sheets  in  order  to  conform  its  tariff  to 
the  terms  of  the  Interim  Stipulation  and 
Agreement  dated  March  9, 1989  in 
Docket  Nos.  RP88-22a  et  al  (Interim 
Stipulation)  and  approved  by  the 
Commission  order  dated  May  24. 1989. 
Article  \,  Section  2  of  the  Interim 
Stipulation  provides  that  for  the  Interim 
Period  (February  1. 1989  to  November  1. 
1989).  tariff  sheets  filed  by  Tennessee  in 
Docket  Nos.  RP88-228  and  RP89-29  shall 
not  be  effective.  Tennessee  states  that 
the  Interim  Rates  are  the  same  as  those 
rates  filed  by  Tennessee  on  March  7. 
1989  in  Docket  Nos.  RP82-121.  et  al.  to 
be  effective  January  1, 1989  as  adjusted 
pursuant  to  Article  L  Section  3  of  the 
Interim  Stipulation  for  the  rate 
adjustment  provisions  of  Tennessee's 
tariff  including  the  Purchased  Gas 
Adjustment  provision.  Therefore,  the 
attached  tariff  sheets  reflect 
Tennessee's  rates  effective  January  1, 
1989  as  adjusted  for  the  Interim 


Adjustment  to  Tennessee's  gas  rates  in 
Docket  No.  TF89-3-9  which  was 
effective  March  1, 1989  and  the 
Quarterly  Adjustment  to  Tennessee's 
gas  rates  in  Docket  No.  TQ89-2-9  which 
was  effective  April  1. 1989. 

In  addition.  Tennessee  is  withdrawing 
the  following  tariff  sheets  accepted  by 
Commission  letter  order  dated  April  21. 
1989  in  Docket  No.  CP87-103  to  be 
effective  February  1. 1989. 

Second  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  67 
Second  Revised  Sheet  No.  68 
Second  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  73 
Second  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  76A 

Tennessee  states  that  these  sheets  were 
filed  to  supersede  sheets  which  became 
effective  November  1. 1988  pursuant  to 
Commission  order  dated  December  30, 
1988  in  Docket  No.  CP87-103  and  the 
April  21. 1989  letter  order  in  the  same 
proceeding.  The  tariff  sheets  to  be 
withdrawn  reflect  changes  only  to 
conform  those  sheets  to  Tennessee's 
filings  in  Docket  No.  RP88-228  [e.g., 
references  to  rate  sheets).  As  indicated 
above,  those  Hlings  are  not  effective  for 
the  Interim  Period.  Tennessee  will  refile 
these  sheets  after  the  end  of  the  Interim 
Period. 

Tennessee  respectfully  requests  that 
the  Commission  grant  any  waivers  it 
deems  necessary  for  the  acceptance  of 
this  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
[FR  Doc.  89-13885  Filed  6-9-89:  8:45  am] 

MUJNO  COOE  S717-«1-M 


(Docket  No.  RPS8-191-010] 
Tennessee  Gas  Pipeline  Co^  Rling 

June  8. 19B9. 

Take  notice  that  on  May  31. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  Substitute  Second 
Revised  Sheet  Nos.  40  through  44  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff.  Tennessee  states  that 
the  sheets  set  forth  the  Take-or-Pay 
Demand  Rate  Surcharge  for  each  of 
Tennessee's  Rate  Schedule  CD.  G  and 
GS  customers  to  be  effective  July  1. 1989. 
based  on  50  percent  of  the  non-affiliate, 
non-recoupable  take-or-pay  and 
contract  reformation  costs  paid  by 
Tennessee  on  or  before  March  31, 1989 
or  which  are  known  and  measurable 
within  9  months  of  that  date,  including 
the  amounts  Tennessee  has  commenced 
recovery  of  pursuant  to  its  June  10, 1988 
and  November  30, 1988  filings  in  this 
proceeding,  and  $197,498,212 
representing  amounts  incurred  during 
the  period  December  1, 1988  through 
March  31, 1989  or  known  and 
measurable  as  of  March  31, 1989. 
Additionally,  the  surcharge  reflects 
carrying  charges  on  costs  incurred  as  of 
May  31, 1988  calculated  at  the  FERC 
interest  rate. 

In  accord  with  the  terms  of  the 
protective  order  at  Appendix  D  of  the 
October  14, 1987  Stipulation  and 
Agreement  in  Docket  No.  RP86-119.  et 
al.,  Tennessee  is  filing  the  Schedule  1 
summary  of  payments  in  a  sealed 
envelope  whicli  indicates  that  it  is  not  to 
be  placed  in  the  Commission's  public 
files.  Tennessee  has  further  indicated 
that  it  has  provided  a  copy  of  Schedule  1 
to  each  reviewing  representative  of  each 
reviewing  party  that  executed  and 
delivered  to  Tennessee  a  certificate  in 
the  form  provided  in  the  protective  order 
subsequent  to  Tennessee's  March  31, 
1989  filing  in  this  proceeding.  Tennessee 
is  also  submitting  under  separate  cover 
to  the  Commission  copies  of  each 
settlement  agreement  and  summaries  of 
each  settlement  applicable  to  costs 
incurred  since  March  31, 1989. 

Tennessee  states  that  copies  of  the 
niing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  June  13, 1989.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  availble  for  public  inspection, 
linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  89-13868  Filed  6-9-89.  8:45  amj 

MXINQ  cooc  S717-01-«i 


[Docket  Na  RP89-184-000] 

Texas  Eastern  Transmission  Corp4 
Proposed  Cttanges  In  FERC  Gas  Tariff 

June  6, 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  31, 1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  certain 
revised  tariff  sheets. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  establish  the 
procedures  pursuant  to  which  Texas 
Eastern  will  recover  a  portion  of  the 
take-or-pay  charges  billed  to  Texas 
Eastern  by  Southern  Natural  Gas 
Company  (Southern)  that  are  (1)  to  be 
paid  by  Southern  to  United  Gas  Pipe 
Line  Company  (United)  attributable  to 
United's  Docket  No.  RP89-138  and  (2)  to 
be  paid  by  Southern  to  United  and  to 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  attributable  to  Sea  Robin's 
Docket  No.  RP89-141. 

(1)  Relating  to  United  Docket  No.  RP8»- 
138 

Pursuant  to  the  allocation 
methodology  proposed  by  Southern, 
Southern  will  bill  and  recover  from 
Texas  Eastern  an  aggregate  principal 
amount  of  $891,640,  exclusive  of 
amortization  interest,  by  means  of  a 
monthly  charge  of  $14,678,  inclusive  of 
amortization  interest,  for  a  period  of  51 
months  effective  June  1, 1989. 

Sixth  Revised  Sheet  Nos.  482  and  483 
and  Sixth  Revised  Sheet  Nos.  64  through 
67  are  being  revised  to  incorporate  the 
procedures  pursuant  to  which  Texas 
Eastern  will  recover  take-or-pay  charges 
billed  to  Texas  Eastern  by  Southern 
attributable  to  United's  Docket  No. 
RP89-138.  Sixth  Revised  Sheet  Nos.  64 
through  67  set  forth  the  principal  amount 
plus  the  allocation  factor  for  carrying 
costs  that  each  customer  will  be 
required  to  pay  in  order  to  recover 
Southern's  take-or-pay  charges  billed  to 
Texas  Eastern  pursuant  to  United's 
Docket  No.  RP89-138  plus  the  previously 
authorized  amoimts  attributable  to 


United's  Docket  Nos.  f^P8&-27  and 
RP88-264. 

(2)  Relating  to  Sea  Robin  Docket  No. 
RP89-141 

Pursuant  to  the  allocation 
methodology  proposed  by  Southern  to 
recover  take-or-pay  costs  billed  by  Sea 
Robin  to  Southern,  Southern  will  bill 
and  recover  from  Texas  Eastern  an 
aggregate  principal  amount  of  $2,250,739 
by  means  of  a  monthly  charge  of 
$55,307,  inclusive  of  amortization 
interest,  for  a  period  of  60  months 
effective  June  1, 1989.  In  order  to  recover 
Sea  Robin's  take-or-pay  costs  billed 
Southern  by  United,  Southern  will  bill 
and  recover  from  Texas  Eastern  an 
aj^regate  principal  amount  of  $353,413 
by  means  of  a  monthly  charge  of  $9,011, 
inclusive  of  amortization  interest  for  a 
period  of  51  months  effective  Jtme  1, 
1989. 

First  Revised  Sheet  Nos.  483G  and 
483H  and  Eighth  Revised  Sheet  Nos.  80 
through  83  are  being  revised  to 
incorporate  the  procedures  pursuant  to 
which  Texas  Eastern  will  recover  take- 
or-pay  charges  billed  to  Texas  Eastern 
by  Southern  pursuant  to  Sea  Robin's 
Docket  No.  RP89-141  flowed  through  to 
Southern  by  Sea  Robin  and  United. 
Original  Sheet  Nos.  483C  and  483H  as 
filed  by  Texas  Eastern  on  April  28, 1989 
in  Docket  No.  RP89-153  provide  for  the 
recovery  of  take-or-pay  charges  billed  to 
Texas  Eastern  by  United  attributable  to 
Sea  Robin's  Docket  No.  RP89-141. 
Eighth  Revised  Sheet  Nos.  80  through  83 
include  the  principal  amoimt  plus  the 
allocation  factor  for  carrying  costs  that 
each  ciistomer  will  be  required  to  pay  in 
order  to  recover  Southern's  take-or-pay 
charges  billed  to  Texas  Eastern 
attributable  to  Sea  Robin  s  Docket  No. 
RP89-141. 

If  at  any  time  Southern  is  permitted  by 
Commission  order  to  change  its  take-or- 
pay  procedures  and/or  the  amounts  to 
be  recovered  pursuant  thereto,  Texas 
Eastern  states  it  will  likewise  change  its 
take-or-pay  procedures  and/or  the 
amounts  to  be  recovered  pursuant 
thereto.  In  addition,  Texas  Eastern 
expressly  agrees  to  refund  to  its 
customers  all  refunds  received  from 
Southern  in  the  above  proceedings. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  June  1, 1969. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
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DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  13. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiBwood  A.  Watson,  Ir„ 
Acting  Secretary. 

[FR  Doc.  89-13866  Filed  6-0-88: 8:45  am] 
■LUNO  COM  triT-OVH 

[Docket  Na  RPM-ISIMMM] 

Tranaw—tfn  PtpeMn*  Co;  Propo— d 
CtiangM  in  FERC  Qm  Tariff 

June  6, 1006. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
May  31, 1989  tendered  for  Bling  as  part 
of  its  PERC  Gas  Tariff.  Second  Revised 
volume  No.  1.  the  following  tariff  sheet: 

eSrd  Revised  Sheet  Na  S 

On  May  28, 1989,  Transwestem  filed 
to  comply  with  Commission's  order 
issued  April  28, 1989,  in  Docket  No. 
RP89-130-000  et  ol.  to  begin  recovery  of 
take-or-pay  buyout  and  contract 
reformation  costs  (Transition  Costs]  for 
the  period  ending  March  31, 1989. 

Transwestem  states  that  subsequent 
to  the  compliance  filing  of  5/28/89.  it 
discovered  that  a  pagination  error 
occurred,  wherein,  eznd  Revised  Sheet 
No.  5  should  have  been  63rd  Revised 
Sheet  No.  5.  Therefore,  this  filing  reflects 
only  the  change  of  pagination. 

Transwestem  requests  waiver  of  any 
Commission  Regulation  such  that  83rd 
Revised  Sheet  No.  5  become  effective 
June  1, 1989  as  originally  proposed  in  the 
May  26. 1989  filing  in  Docket  No.  RP8&- 
130-000  et  al. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  )une  13. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lob  D.  Casbell. 
Secretary. 

[FR  Doc.  80-13857  Filed  6-»-«0;  8>«5  am] 
MUMM  coot  S717-01-II 

(Docket  Na  RP89-183-000] 


WHIlama  Natural  Co^ 
Ctiangaa  In  FERC  Qaa  Tariff 

June  6, 1968 

Take  notice  that  on  May  31. 1989, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  certain  revised  tariff 
sheets  to  Original  Volume  Nos.  1  and  2 
of  its  FERC  Gas  Tariff.  The  proposed 
effective  date  of  these  tariff  sheets  is 
July  1. 1980. 

WNG  states  that  the  filing  proposes  a 
change  in  its  currently  effective  sales, 
transportation  and  other  rates  which 
would  result  in  an  increase  in  annual 
revenues  of  approximately  $29.6  million, 
based  on  the  test  period  (the  twelve 
months  ended  Febmary  28, 1989, 
adjusted  for  known  changes  through 
November  30, 1989).  The  Company 
states  that  the  increased  rates  are 
required  to  reflect  an  overall  rate  of 
retum  of  15.67  percent,  increases  in 
expenses  and  a  decline  in  sales 
volumes.  Additionally,  WNB  proposes 
new  contract  Firm  Storage  Service  (FSS) 
and  intemiptible  Storage  Service  (ISS) 
Rate  Schedules  and  rates  and  certain 
revisions  to  the  General  Terms  and 
Conditions  and  rate  schedules  in  its 
tariff. 

WNG  states  that  a  public  copy  of  its 
filing  was  served  on  each  of  tis 
customers  and  affected  state 
commissions  pursuant  to  Section 
154.16(b]  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission  Rules  of  Practice 
and  Procedure  (18  CFR  384.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  13. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lob  D.  CasheU, 
Secretary. 

[FR  Doc.  89-13859  Filed  6-0-80;  8:46  am] 
MUJNQ  COOC  t717-01-M 

[Docket  No.  RPt»-34-003] 

WHIiston  Baain  Intaratata  PipaNna  Co^ 
Propoaad  Changaa  In  FERC  Gaa 
Tarlffa 

June  6. 1989 

Take  notice  that  on  May  31. 1989. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin]  Suite  200. 
304  East  Rosser  Avenue.  Bismarck.  ND 
58501.  tendered  for  filing  and  moved  into 
effect  certain  revised  tariff  sheets  to 
First  Revised  Volume  No.  1.  Original 
Volume  No.  1-A.  Original  Volume  No. 
1-B  and  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff. 

Williston  Basin  states  that  these  tariff 
sheets,  with  supporting  workpapers,  are 
filed  pursuant  to  the  Commission's 
December  30. 1988  and  May  26. 1989 
Orders  in  Docket  Nos.  RP89-34-000.  et 
al.  In  addition,  these  tariff  sheets  reflect 
the  Company's  Purchased  Gas 
Adjustment  (PGA)  as  filed  in  Docket  No. 
TQ89-4-4W)00. 

Copies  of  the  filing  were  served  on 
Williston  Basin's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  6/13/89.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lob  D.  CasheU, 

Secretary. 

(FR  Doc.  80-13858  Filed  e-»-8e;  8:45  am] 
■ILUNQ  COM  •717-01-« 
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[Docket  Na  TAa»-1-4»-000] 

WUIiaton  Baain  Intaratate  Pipeline  Co^ 
Annual  Purchaaad  Qaa  Adjustment 
Rling 

June  6, 1989. 

Take  notice  that  on  June  1, 1989. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501.  tendered  for  filing 
its  annual  Purchased  Gas  Cost 
Adjustment  Filing  (PGA)  pursuant  to  18 
CFR  154.301.  etseq.  of  the  Commission's 
Regulations  and  section  21  of  its  FERC 
Gas  Tariff  (First  Revised  Volume  No.  1). 
more  specifically.  Williston  Basin  filed 
the  following  revised  tariff  sheets: 

First  Revised  Volume  No.  1 

Seventeenth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Thirteenth  Revised  Sheet  No.  11 
Sixteenth  Revised  Sheet  No.  12 
Seventh  Revised  Sheet  No.  97A 

Original  Volume  No.  1-B 

Sixth  Revised  Sheet  No.  10 
Sixth  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Nineteenth  Revised  Sheet  No.  10 
Eleventh  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  August  1. 1989. 

Williston  Basin  requested  that  the 
Commission  accept  for  filing 
Seventeenth  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  and  Nineteenth 
Revised  Sheet  No.  10  (Original  Volume 
No.  2)  which  effectuate  a  48.343.  cents 
per  diet  increase  in  the  Current  Gass 
Cost  Adjustment  applicable  to  Rate 
Schedules  G-1.  SGS-1,  E-1  and  X-1.  and 
a  negative  56.635  cents  per  dkt 
surcharge  adjustment  applicable  to  Rate 
Schedules  G-1  and  SGS-1.  These 
changes  result  in  an  overall  8.292  cent 
per  dkt  decrease  in  the  ciimulative 
adjustment  applicable  to  Rate  Schedules 
G-1  and  SGS^l.  as  compared  to  that 
contained  in  the  Company's  May  1. 1989 
Out  of  Cycle  PGA  filing  in  Docket  No. 
TQ89-4-49-000. 

The  balance  of  the  tariff  sheets 
submitted  in  the  instant  filing  reflect  a 
1.077  cents  per  dkt  increase  in  the  fuel 
reimbursement  charge  component  of  the 
Company's  relevant  transportation  rates 
as  compared  to  that  contained  in  the 
Company's  May  1. 1989  filing  in  Docket 
No.  TQ89-4-49-000.  Such  increase  in  the 
fuel  reimbursement  charge  is  a  result  of 
the  instant  changes  in  Williston  Basin's 
average  cost  of  purchased  gas. 

Williston  Basin  states  that  on  May  31, 
1989  it  filed  with  the  Commission  a 


Motion  to  Make  Suspended  Tariff 
Sheets  Effective  and  filed  revised  tariff 
sheets  pursuant  to  the  Commission's 
Orders  of  January  30, 1989  and  May  26. 
1989,  in  Docket  Nos.  RP89-34-000  et  al. 
Williston  Basin  filed  both  primary  and 
alternate  tariff  sheets  in  that  filing 
requesting  acceptance  of  the  primary 
tariff  sheets  in  anticipation  of  receipt  of 
a  Commission  Order  granting  the 
necessary  sales  contract  demand  levels 
requested  in  Docket  No.  CP89-302-000. 
to  be  effective  June  1. 1989. 

Consistent  with  the  May  31. 1989  filing 
in  Docket  Nos.  RP89-34-000  et  al., 
Williston  Basin  also  submitted  primary 
and  altemate  tariff  sheets  in  the  instant 
PGA  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lob  0.  CasheU, 
Secretary. 

[FR  Doc.  80-13867  Filed  6-0-89;  8:45  am] 
MUUNQ  COM  srir-oi-H 


Office  of  Energy  Reaaarch 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAC). 

Date  and  Time:  July  10, 1989 — 8:30  a.m.- 
5K)0  p.m.;  July  11. 1989— 8«)  a.m.-3O0  p.m. 

Place:  Sandia  National  Laboratories.  1515 
Eubank,  S.E.,  Albuquerque,  NM  87123, 
Building  882,  Conference  Room  A. 

Contact-  Louis  C.  lanniello.  Department  of 
Energy.  OfTice  of  Basic  Energy  Sciences  (ER- 
11),  Office  of  Energy  Research.  Washington, 
DC  20545,  Teleplione:  301-353-3061. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the  Secretary 
of  the  Department  of  Energy  (DOE),  through 
the  Director  of  Energy  Research,  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  development  and  implementation 
of  the  Basic  Energy  Sciences  (BES)  program. 


Tentative  Agenda:  Briefings  and 
discussions  of: 

July  10,  1989 

•  Briefings  on  DOE  Topics.Related  to  BESAC 

•  Sul)commiftee  Reports 

•  Public  Comment  (10  Minute  Rule) 

July  11, 1989 

•  Sandia  Technical  Presentations 

•  Discussion  of  BESAC  Report 

•  Public  Comment  (10  Minute  Rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact:  Louis  C.  lanniello  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  tiie 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facil  tate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  bie  available  for  public  review  and 
copying  at  the  Freedom  of  information  Public 
Reading  Room,  lE-190,  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington,  E>C,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  June  6, 1989. 
).  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doa  80-13899  Hied  6-0-89;  8:45  am] 

BNJJNO  COM  MSO-Ot-M 


Office  of  Fossil  Energy 

Meeting:  Invitation  for  Put)lic  Views 
and  Comments  on  Improving  ttw 
EcoTK)mic  Competitiveness  and 
Incraaaad  Utilization  of  Western  Foaal 
Energy  Resources 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  meeting  to  invite 
public  views  and  comments  on  the 
development  of  techniques  which  could 
offer  the  potential  to  improve  the 
economic  competitiveness  and 
increased  utilization  of  Western  Fossil 
Energy  Resources. 

fr.  traduction 

The  U.S.  Department  of  Energy  (DOE). 
Office  of  Fossil  Energy  (FE).  is  pursuing 
a  National  effort  to  develop  technology 
for  the  improved  utilization  of  domestic 
fossil  energy  resources,  both  Eastern 
and  Western  resources.  The 
characteristics  of  Eastern  and  Western 
resources  have  distinct  differences  and 
require  the  structuring  of  a  research  and 
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development  (R&D)  effort  that  addresses 
issues  speciHc  to  both  sets  of  resources, 

The  FE  pursues  programs  directed  at 
identifying  R&D  opportunities  and 
conducting  R&D  in  extracting, 
processing,  and  utilizing  domestic  fossil 
fuel  resources.  The  R&D  in  fossil  fuel 
resources  and  technologies  normally 
advances  through  several  phases:  basic 
sciences  research,  fundamental  and 
exploratory  research,  process  and 
engineering  development,  and 
demonstration  and  commercialization. 

The  R&D  programs  include  work 
which  is  necessary  to  establish  proof-of- 
concept,  reduce  technical  and  Tmancial 
risk  associated  with  deployment,  and 
provide  information  for  private-sector 
decisions  regarding  demonstration  and 
commercialization  decisions.  The  FE 
advanced  research  programs  are 
focused  on  fundamental  and  exploratory 
research.  As  differentiated  from  process 
and  engineering  development 
fundamental  and  exploratory  research  is 
oriented  towards  (1)  exploring  untried 
concepts  that  are  unusual,  novel,  and 
highly  innovative,  and  (2)  developing 
ideas,  understanding  and  theoretical 
knowledge  that  is  broadly  relevant  to 
fossil  energy  technologies. 

Purpose  of  the  Meeting:  The  DOE 
recognizes  that  the  R&D  needs  for 
Western  fossil  energy  resources  are 
determined  by  the  effects  of  their  unique 
properties  and/or  geologic  and 
geographic  locations.  These  factors  are 
significant  in  the  recovery, 
transportation,  the  technologies 
employed  in  their  utihzation  or 
conversion,  and  environmental 
consequences.  Therefore,  in  formulating 
its  programs  for  the  various  fossil  fuels. 
DOE  would  like  to  insure  that 
consideration  is  given  to  important 
aspects  of  the  Western  fossil  fuels.  The 
DOE  hopes  to  gather  this  information 
through  interactive  workshop 
discussions  by  groups  of  knowledgeable 
individuals  with  an  interest  in  R&D  or  in 
the  application  of  R&D  results.    • 

DOE  plans  to  use  the  information 
gathered  to  formulate  R&D  plans  for 
fossil  energy.  The  intent  of  the  meeting 
is  to  focus  on  R&D  needs  to  advance  the 
state-of-technology  for  the  utilization  of 
Western  fossil  fuel  resources.  FoMil 
fuels  of  interest  include  coal,  oil.  gas.  oil 
shale  and  tar  sands. 

Subjects  of  Particular  Interest:  The 
subjects  of  particular  interest  are  areas 
of  R&D  that  are  specifically  applicable 
to  Western  fossil  energy  resource*  and 
include,  but  are  not  limited  to:  (a\  Power 


generation  utilizing  low  rank  coals;  (b) 
development  of  coal-baaed  fuels, 
including  coal  drying,  cleaning  and  mild 
gasification;  (c)  improved  techniques  for 
extracting  oil  or  gas;  (d)  oil  shale 
extracting  and  processing. 

The  DOE  is  particularly  Interested  in 
learning  of  any  techniques  for  Western 
fossil  energy  resources  that  are  not  now 
commercially  available  but,  if 
developed,  offer  the  potential  to  improve 
the  economic  competitiveness  and 
increased  utilization  of  these  resources. 

Meeting,  Location,  and  Date:  There 
will  be  a  public  meeting  at  The  Registry 
Hotel,  3203  Quebec  Street,  Denver, 
Colorado  80207  (Telephone:  303-321- 
3333),  at  8:30  a.m.,  on  Wednesday,  July 
26, 1989. 

Format  of  the  Meeting:  The  meeting 
will  commence  with  a  brief  plenary 
session  that  will  include  introductory 
remarks  and  program  overviews  by 
DOE  officials.  At  about  mid-morning, 
there  will  be  a  brief  recess,  after  which 
there  will  be  concurrent  Discussion 
Workshops  led  by  panels  of  DOE 
officials.  There  will  not  be  any  formal 
presentations  or  statements  in  the 
Workshops.  Attendees  will  be  asked  to 
engage  in  informal  discussions  with  the 
panelists  on  the  subjects  described 
earlier  in  this  Notice,  and  on  such  other 
subjects  as  may  be  introduced  by 
members  of  the  audiences  or  by  the 
panelists. 

At  the  conclusions  of  the  Workshops. 
attendees  will  meet  in  a  closing  plenary 
session.  The  discussions  that  ensued  in 
the  various  Workshops,  and  the 
recommendations  that  resulted,  will  be 
reviewed  and  summarized. 

The  meetings  are  expected  to  adjourn 
in  the  late  afternoon. 

Public  Participation:  Individuals  may 
attend  the  meetings  without  notiHcation 
in  advance  to  DOE.  and  there  is  no 
registration  for  or  other  charge  for 
attendance.  Attendees  are  responsible 
for  making  their  own  travel  and  lodging 
arrangements.  The  DOE  will  not  provide 
any  meals  or  other  refreshments  at  the 
meetings. 

Written  Comments:  Written 
comments  may  be  submitted  by 
individuals  who  are  not  able  to  attend 
the  public  meeting.  Written  comments 
will  be  considered  if  they  are  received 
by  June  30, 1989.  Written  comments 
should  be  submitted  in  triplicate  (if 
possible)  to  the  address  noted  below. 

Address  for  Comments:  All  written 
comments  should  be  submitted  to: 
George  Rudins,  Associate  Deputy 


Assistant  Secretary  for  Research  and 
Development,  Fossil  Energy,  FE-23,  U.S. 
Department  of  Energy,  Washington,  DC 
20545,  (301)  353-3991. 

Issued  in  Washington,  DC,  June  6, 1969. 
J.  Allen  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  89-13898  Filed  6-0-89:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3600-ei 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Rnal 
Determlnationa 

agency:  United  States  Environmental 
Protection  Agency. 

action:  Notice  of  fmal  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  October  1, 
1988  and  April  30, 1989,  the  United 
States  Environmental  Protection  Agency 
(EPA),  Region  II  Office,  issued  four  final 
determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  twelve 
nnal  determinations,  and  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  issued  one  final 
determination  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21.  This  notice  also 
announces  one  Hnal  determination  that 
was  made  by  the  NYSDEC  on  July  18, 
1988  that  was  omitted  from  Region  II's 
last  Federal  Register  notice  on  final  PSD 
actions. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  supplementary 

INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steven  C.  Riva,  Chief,  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch,  Office 
of  Policy  and  Management,  U.S. 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza.  Room 
505.  New  York,  New  Yoric  10278,  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II,  the  NYSDEC,  and  the  NJDEP  have 
made  final  determinations  relative  to  the 
sources  listed  below: 


Nam*  ol  •ppfewt 


Long  (stand  Lightino  Co.  ' .... 

Nassau  DWrid  Ecwgy  Coip. 
Kamn*  Car1ha«e  Cogenef»- 

tion  Co..  Inc. 
Morrill  Press  Co 

Kanana  South  Glens  FaNs 
CogenaraUon  Ca,  Inc. 

Indecfc-Yerkes  Energy  Serv- 
ices, Inc. 

Botse  Cascade  Corp 


Hoffmann  La  Roche  Inc 

Hercules,  Inc 

Long  Island  Lighting  Co 

Life  Savers,  Inc 

Abtxjtt  Latxxatories 

Megan-Racine,  Associates, 
Inc. 

United  Development  Group- 
Niagara,  Inc. 

Town  of  North  Hempstead 
Solid  Waste  Management 
Auttvxity. 

L4J  Energy  Systems,  Inc 


Pennsauken    Solid    Waste 
Management  Authority  *. 


Location 


West  Babylon,  NY. 


LMondale,  NY„ 
C«thage,NY„. 


Fulton.  NY._ „... 

South  Glens  Fails. 

MY. 
TonaMtanda.  NY 

Lwavei  rWm,  nr.... 


Belvidere,  NJ 

Pailin.NJ 

Shoneham,  NY. 

Las  Piedras,  PR... 

Barceloneta,  PR... 

Canton,  NY 

Niagara  Falls,  NY. 

Port  Washington, 
NY. 

Lowvllle,  NY 

Pennsauken,  NJ_. 


Project  description 


Cortstruction  of  a  220  MW  gas  turbine  gerwration 
facility. 

Contruciion  of  a  57  MW  cogeneratton  ladMy 

Corwtiuction  of  a  50  MW  gas  turbine/steam  gener- 
ator. 

Constrjction  of  an  11  station  rotcgravure  press  and 
modification  of  an  6  station  rotogravure  press. 

Construction  of  a  50  NW  gas  turtnne/steam  gener- 
ator. 

Construction  of  a  53  MW  gas  turbine /steam  gervr- 
ator. 

Replacement  of  an  existing  oiMirad  boiar  with  a 
new  oii-fired  boiler. 

Revision  of  the  nitrogen  OMde  emission  Kmit  previ- 
ously permitted  lor  a  23.3  MW  coganecation 
system. 

Revision  of  the  particulate  matter  emission  Rmit 
previously  permMad  tor  three  coal-fred  txiiiers. 

Construction  of  a  220  MW  gas  turbir«  generation 
facility. 

Construction  of  a  new  steam  txMier  arxl  a  r>ew 
generator  and  conversion  of  an  existing  genera- 
tor and  boiler  to  standby  operatkx>. 

Revision  of  the  PM  emission  limit  previously  ponwit 
ted  for  a  20.2  MW  coganeratnn  taotity. 

Construction  of  a  49  MW  gas  turbine/steam  gener- 
ator. 

Constructnn  of  a  coal  fired  cogeneraSon  system 

Constnx:tion  of  a  990  tons  per  day  municipal  waste 
resources  recovery  facility. 

Construction  of  a  49  MW  gas  hirtoine/steam  geiter- 

ator. 
Construction  of  two  250  tons  per  day  municipal 

soM  waste  incinerators. 


Reviewing  agerx^y 


NYSDEC. 

NYSDEC. 
NYSDEC. 


NYSDEC  ..„ 

NYSDEC 

NYSDEC 

NYSDEC _.. 

EPA  regnn  II .. 


EPA  region  II „ 

NYSDEC 

EPA  region  R 

EPA  region  II 

NYSDEC 

NYSDEC 

NYSDEC 


NYSDEC 
NJDEP 


Final  action 


PSD  permit 
aporoval. 
— JIO 


..do. 


..do., 
-do- 


PSOnorv 


detarmnatKin. 

PSD  permit  revwon. 


-jto- 


PSD  permit 
approval. 
PSOnorv 


PSD  permit  rsMsion. 

PSDpermM 
SfpnuiL 

do 


PSD  appicabttty 
d«>BinwiitiiL 

PSD  permit 
approval. 
do— 


om»ai*net 


7/18/88 

10/07/88 
10/19/88 

12/05/88 

12/05/88 

1/0e/89 

1/11/89 

1/17/89 

1/17/89 
1/23/80 
3/01/89 

3/06/89 
3/06/89 
3/10/89 
3/15/89 

3/20/89 
4/20/89 


On  May  18.  1968.  the  Lor»g  Mand  Lighting  Company  (LILCO)  w«8  iaaued  a  PSD  permrt  by  the  New  York  State  Department  o«  Emnronmerta)  Conservation  lor  a 
220  Megawatt  (MW)  gas  turbme  cogerteration  faalrty  for  its  West  Bat>yton  piam.  The  permrt  was  not  consKJered  elective  and  theretce  was  not  mouoe  »i  EPA  HeoKm 
II  s  N<Tymmber  25.  1988  Federal  Register  notice  on  final  PSD  acnons  because  adverse  commems  were  recer^ed  ounog  tfie  public  comment  panod.  However,  al 
issues  were  re<«>tved  during  an  "issues  conferervse"  held  by  NYSDEC.  Funnermore.  the  comments  did  not  result  in  any  change  m  tne  iMay  i8,  1986  porrnt 
Therefore.  LILCOs  PSD  permit  for  the  West  Babyton  plant  is  considered  effective  as  of  Jufy  18,  1988. 

»  The  Pennsauken  Solid  Waste  Management  Authonty  (PSWMA)  was  issued  a  PSD  permrt  on  February  10.  1989  by  the  New  Jersey  Depertmeot  of  «ii«<»u»iieiim 
Protection.  This  permrt  wouM  have  become  effective  on  March  13.  1989  if  no  petition  for  administratrve  review  was  filed  with  the  EPA  Admnairanr  m  waanraon, 
DC.  However,  a  petmon  tor  review  was  tiled  by  tfie  Townsnip  of  Cinnammaon,  the  Borough  ot  Pakwyra,  and  the  Borougn  of  Riverton  on  Marcn  7.  1989.  On  Aprf  20, 
1989.  tne  EPA  Aamtnistralor  decided,  after  careful  review  ol  the  appeal,  not  to  grant  further  review  ot  the  petition.  Ttierefore,  the  PSWMS  PSO  permn  b  eftecOve  as 
of  April  20.  1989.  ^^  >,  K-  K- 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  Environmental  Protection 
Agency,  Region  II  Office,  Permits 
Administration  Branch — Room  505,  28 
Federal  Plaza,  New  York,  New  York 
10278. 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf 
Road,  Albany.  New  York  12233-0001. 

NfDEP  Actions' 

New  Jersey  Department  of 
Environmental  Protection.  Drviaion  of 
Environmental  Quality,  Bureau  of 
Engineering  &  Technology.  401  East 


State  Street,  Trenton,  New  Jersey 
08625. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  Part  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Coiui  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act,  these 
determinations  shell  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  June  1. 1980. 

William  J.  Musiynald, 

Acting  Regional  Administrator. 

[FR  Doc.  89-13849  Filed  6-9-68;  8:45  am] 
BILUNO  COOC  6M0-«a^ 


[OPP-«6138;  FRL-3600-4] 

Order  CancvNng  Registration  for 
Pesticide  Products  Containing 
BronKUcynil  Butyrate 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Cancellation  notice  and  order. 

SUMMARY:  This  notice  announces  EPA's 
decision  to  cancel  all  registrations 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
for  pesticide  products  containing  the 
butyric  acid  ester  of  bromoxynil  (3.5- 
dibromo-4-hydroxybenzonitrile).  The 
registrant  Rhone-Poulenc  AG  Company 
has  requested  voluntary  cancellation  of 
these  products.  Because  of  the 
developmental  risks  associated  with 
exposure  to  these  products,  EPA  will  not 
permit  and  the  cancellation  order  wriU 
explicitly  prohibit  the  sale,  distribution, 
and  use  of  existing  stocks  of  affected 
products. 
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DATE:  The  cancellation  order 

incorporated  in  this  notice  will  become 

effective  June  13, 1989. 

RM  FURTHER  INFORMATION  CONTACT 

Jude  Andreasen,  Special  Review/ 
Reregistration  Division  (H7508C). 
OfHce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460 

Office  location  and  telephone  number 
Rm.  1006F,  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
557-1170. 

SUPPLEMENTARY  INFORMATION: 

I.  Request  for  Voluntary  Cancellation 

On  May  1, 1989.  as  a  result  of 
discussion  between  EPA  and  Rhone- 
Poulenc  AG  Company  concerning 
measures  to  minimize  potential  risk  of 
developmental  toxicity  associated  with 
exposure  to  bromoxynil,  Rhone-Poulenc 
requested  voluntary  cancellation  of  its 
registered  pesticide  products  containing 
bromoxynil  butyrate  (the  butyric  acid 
ester  of  3,5-dibromo-4- 
hydroxybenzonitrile).  Rhone-Poulenc 
stated  in  its  request  that  it  would 
institute  a  plan  to  recover  remaining 
stocks  of  these  products  from 
distributors,  dealers,  and  users.  Under 
this  plan,  Rhone-Poulenc  will  replace 
these  products  with  an  equal  quantity  of 
a  corresponding  product  containing 
bromoxynil  octanoate,  and  will  pay 
shipping  and  handling  costs. 
Distributors  and  dealers  holding  stocks 
of  affected  products  should  contact 
Rhone-Poulenc  customer  service.  Users 
holding  stocks  of  affected  products 
should  return  them  to  the  dealer. 

Rhone-Poulenc  had  previously 
requested  voluntary  cancellation  of  a 
number  of  registered  bromoxynil 
products,  including  some  but  not  all  of 
its  products  containing  bromoxynil 
butyrate.  on  October  27. 1988.  EPA 
canceled  certain  bromoxynil  products 
pursuant  to  this  request,  but  was 
unwilling  to  accept  the  remaining 
requests  for  voluntary  cancellation 
because  those  requests  were  made 
contingent  on  the  Agency's  permission 
to  sell  and  use  existing  stocks  of 
affected  products.  Given  the  unresolved 
concerns  regarding  the  developmental 
toxicity  of  bromoxynil,  EPA  considered 
it  inappropriate  to  issue  an  existing 
stocks  order  for  such  products. 

II.  Existing  Slocks 

In  its  May  1, 1989  letter.  Rhone- 
Poulenc  did  not  request  that  EPA  permit 
the  sale,  distribution,  or  use  of  existing 
stocks  of  canceled  products  containing 
bromoxynil  butyrate.  EPA  has 
determined  that  continued  use  of 
products  containing  bromoxynil 


butyrate  would  present  an  unacceptable 
risk  of  developmental  toxicity  in  persons 
handling  such  products.  Accordingly. 
EPA  will  not  permit  the  continued  sale, 
distribution,  or  use  of  any  canceled 
product  containing  bromoxynil  butyrate. 
EPA  encourages  all  persons  holding 
stocks  of  canceled  products  containing 
bromoxynil  butyrate  to  participate  in  the 
recovery  program  established  by  Rhone- 
Poulenc. 

m.  Cancellation  Order 

Effective  June  13, 1989,  the 
registrations  for  all  pesticide  products 
containing  the  butyric  acid  ester  of 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  are  canceled 
pursuant  to  section  6(f)(l]  of  FIFRA,  7 
U.S.C.  136d(f)(l).  Effective  June  13, 1989, 
it  shall  be  unlawful  under  FIFRA  section 
12(a)(l)(A]  and/or  FIFRA  section 
12(a)(2)(K),  7  U.S.C.  136j(a)(l)(A). 
136j(a](2](K),  for  any  person  to  distribute 
or  sell,  or  to  use  for  any  pesticidal 
purpose,  any  of  the  following  canceled 
products  containing  the  butyric  acid 
ester  of  bromoxynil: 


EPA 

ragislration 

No. 

Prewtout 

ragislration 

No. 

Product 

264-339 
264-340 
264-340 
264-340 
264-394 

264.421 



Oragontnata. 
ME4Bron«nal. 
Torch  Twin  Pak 
3+3  Brominal 
Bromoynil  Butyrata 

Tect^ntcal 
Cartrol 

264.474 

359-716 

B«ctri)4EC. 

This  Order  does  not  prohibit  any 
shipments  of  canceled  products 
containing  the  butyric  acid  ester  of 
bromoxynil  which  are  associated  with 
the  program  to  recover  stocks  of  such 
products  established  by  Rhone-Poulenc 
AG  Company,  or  which  are  otherwise 
necessary  to  facilitate  proper  storage  or 
disposal  of  such  products. 

Dated:  June  S,  1989. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  89-13848  Filed  6-9-89;  8.45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 


NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  9  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010676-037. 

Title:  South  Europe/U.S.A.  Freight 
Conference  ("Conference"). 

Parties: 

Achille  Lauro 

Compania  Trasatlantica  Espanola. 
S.A. 

Costa  Container  Line  (a  Division  of 
Contship  Containerlines  Limited) 

d'Amico  Societa  di  Navigazione. 
S.p.A. 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Farrell  Lines,  Inc. 

"Italia"  di  Navigazione  S.p.A. 

Jogolinija 

Jugooceanija 

Lykes  Lines  (Lykes  Bros.  Steamship 
Co..  Ltd.) 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lines  (Nedlloyd  Lijnen  B.V.) 

Sea-Land  Service.  Inc. 

P  »  O  Containers  (TFL)  Ltd. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  modification 
would  permit  any  member  to 
disassociate  itself  from  any  Conference 
action  on  a  rate  or  service  item  that 
would  result  in  a  reduction  in  the  overall 
cost  per  cargo  unit  to  the  shipper  by 
giving  written  notice  to  the  other 
members  prior  to  the  time  the  rate  or 
service  item  has  been  filed  with  the 
FMC  and  become  effective. 

Agreement  No.:  217-010738-003. 

Title:  Barber  Blue  Sea /Open  Bulk 
Carriers  Chartering  Agreement. 

Parties: 

Wilhelmsen  Lines  A/S 

Open  Bulk  Carriers  Limited 

Synopsis:  The  proposed  modification 
would  authorize  the  parties  to  discuss 
and  agree  upon  rates,  charges  and  other 
competitive  matters  regarding 
intermodal  movements.  It  would  also 
permit  the  parties  to  agree  upon  sailing 
schedules,  service  frequency,  and  ports 
to  be  served  by  each  party.  It  would 
further  make  other  non-substantive 
administrative  changes. 

Agreement  No.:  232-011184-002. 
Title:  Evergreen  Marine  Corporation 
(Taiwan)  Ltd.  Italia  di  Navigazione  SpA 
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and  Contship  Containerlines  Ltd./Coeta 
Container  Lines  SpA  Space  Charter  and 
Sailing  Agreement  in  tlie 
Mediterranean — U.S.  Trades. 

Parties: 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Contship  Containerlines  Ltd./Costa 
Lines  S.p.A. 

Italia  di  Navigazione.  S.p.A.~ 

Synopsis:  The  proposed  modificaHen 
would  add  Compagnie  Generale 
Maritime  as  a  party  to  the  Agreement 
and  would  change  the  name  of  the 
Agreement  to  reflect  the  change  in 
membership. 

Agreement  No.:  202-011231-002. 

Title:  United  States  Gulf/ Venezuela 
Freight  Association. 

Parties: 

American  Transport  Lines.  Inc. 

Companhia  Anonima  Venezolana  de 
Navegacion 

Maritima  Aragua,  SA. 

Synopsis:  The  proposed  amendment 
would  modify  the  Alternate  Port  Service 
provision  of  the  Agreement 

By  Order  of  tiie  Federal  Maritime 
Commission. 

Dated:  June  6. 1989. 
loaeph  C  Pblldns. 
Secretary. 
[FR  Doc  89-13805  Filed  fr-O-SQ;  &45  am] 

BtUMQ  COOC  STSI^CI-l* 


FEDERAL  RESERVE  SYSTEM 

NorttMMwt  AcquiaMon  Corpw  at  aL; 
Formation*  of;  Acqtiiaraons  by;  and 
Mergers  of  Bank  Holding  Cofryanias 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  imiicated.  Onee  die 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  tiie 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwree  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  tater  than  June  30, 
1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Northwest  Acquisition  Corp., 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Northwest  Financial  Corp..  Chicago. 
Illinois,  and  thereby  indirectly  acquire 
The  National  Security  Bank  of  Chicago, 
Chicago,  Illinois.    ' 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  American  Bancorp  ofPonca  City. 
Inc.,  Ponca  City,  Oklahoma;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
National  Bank,  Ponca  City,  Oklahoma. 

2.  Mountain  Parks  Financial 
Corporation,  Minneapolis,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  Bank  of  Evergreen,  Evergreen, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  6, 1989. 

Jeniiifer  ].  Johnaon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-13823  FUed  6-9-89;  8:45  am] 

BHXINQ  COOC  6210-01-M 


Change  in  Bank  Control  Notfees; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hokfing  Companies;  Reeff  oot 
Bank  Employee  Stock  Oemership  Plan 

The  notificants  listed  below  have 
applied  under  the  change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  banii 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)]. 
,  The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  la^er  than  June  26, 1989. 

A.Tederal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 


1.  Reel  foot  Bank  Employee  Stock 
Ownership  Plan,  Union  City,  Tennessee: 
to  acquire  20.92  percent  of  the  voting 
shares  of  Reelfoot  Bancshares,  Inc., 
Union  Qty,  Tennessee,  and  thereby 
indirectly  acquire  Reelfoot  Bank,  Union 
City,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64196: 

1.  The  Farmers  State  Bank  of  Fort 
Morgan  Employees  Stock  Ownership 
Plan,  Fort  Morgan.  Colorado;  to  acquire 
an  additional  9.12  percent  of  the  voting 
shares  of  The  Farmers  State  Bank  of 
Fort  Morgaa  Fort  Morgan,  Colorado,  for 
a  total  of  24.9  percent. 

2.  Richard  E.  Martin.  Pryor, 
Oklahoma;  to  acquire  an  additional  1.4 
percent  of  the  voting  shares  of  CNBO 
Bancorp,  Inc.,  Pryor,  Oklahoma,  for  a 
total  of  18.44  percent,  and  thereby 
indirectly  acquire  Century  National 
Bank  of  Oklahoma,  Pryor,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  6, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-13824  Filed  6-9-89;  8:45  am) 
■HUNG  CODC  S210-0V4I 


Society  Corp.;  Notk:«  of  Appfcaticn  To 
Engage  de  Novo  in  Permissiliie 
Nonbanking  Activities 

Hie  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
184d(c)(8))  and  1 225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  clo3ely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
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decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5, 1969. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Society  Corporation,  Cleveland, 
Ohio;  to  engage  de  novo  through  its 
subsidiary,  Society  Capital  Corporation, 
Cleveland,  Ohio,  in  making,  acquiring, 
or  servicing  subordinated  loans  or  other 
extensions  of  credit  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  ]une  6. 1969. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  89-13825  Filed  6-0-89:  8:45  am] 
MUMtt  COM  StlO-OI-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  RMourcM  and  Sarvfcaa 
Adminiatration 

Program  Announcamant  for  Qranta  for 
Araa  Haalth  Education  Cantara  Spadal 
Initiativaa 

The  Health  Resources  and  Services 
Administration  announces  the 
acceptance  of  applications  for  Fiscal 
Year  1990  for  Grants  for  Area  Health 
Education  Centers  Special  Initiatives 
under  the  authority  of  Section  7Sl(a)(2] 
of  the  Public  Health  Service  Act. 
extended  by  the  Health  Professions 
Reauthorization  Act  of  1988,  Pub.  L  100- 
607,  TiUe  VI. 

Section  781(a)(2)  authorizes  Federal 
Assistance  to  medical  and  osteopathic 
schools  which  have  previously  received 
Federal  flnancial  assistance  for  the  Area 
Health  Education  Centers  (AHEC) 
program  under  either  section  802  of  Pub. 
L  94-484  in  1979  or  under  section  781.  In 
addition,  section  781(a)(2)  authorizes 
medical  and  osteopathic  schools 
currently  receiving  Federal  support  for 
an  AHEC  program  to  apply  for  project 
aid  on  behalf  of  an  Area  Health 


Education  Center  that  is  no  longer 
federally-funded  as  part  of  that  program. 

Section  781(a)(2)  applications  will  be 
for  the  purpose  of  improving  the 
distribution,  supply,  quality,  utilization 
and  efflciency  of  health  personnel  in  the 
health  services  delivery  system:  to 
encourage  regionalization  of 
responsibility  of  the  health  professions 
schools;  or  to  prepare,  through 
preceptorships  and  other  programs, 
individuals  subject  to  a  service 
obligation  under  the  National  Health 
Service  Corps  Scholarship  program  to 
provide  elective  health  services  in 
health  manpower  shortage  areas. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  dees  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  set 
forth  in  42  CFR  Part  57,  Subpart  MM. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  relative  merit  of  the  proposed 
project;  and 

(2)  The  relative  cost-efHciency  of  the 
proposed  project. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

Funding  Preferences  for  Fiscal  Year  1990 

In  making  awards  for  Fiscal  Year 
1990,  the  following  funding  preferences 
will  be  used: 

(1)  Competing  continuation 
applications  under  section  781(a)(1); 

(2)  New  applications  for  planning  and 
development  projects  under  section 
781(a)(1); 


(3)  New  applications  for  Special 
Initiatives  projects  under  Section 
781(a)(2);  and 

(4)  Supplements  to  existing  awards, 
section  781(a)(1)  and  781(a)(2). 

Funding  Priorities  for  Fiscal  Year  1990 

In  determining  the  order  of  funding  of 
approved  applications  a  funding  priority 
will  be  given  to  the  following: 

(1)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  those  with  HIV 
infection-related  diseases. 

(2)  Applications  demonstrating  a 
commitment  to  geriatrics  through 
development  of  innovative  educational 
ways  to  provide  improved  and  more 
elective  care  for  the  elderly. 

(3)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

These  priorities  were  established  in 
Fiscal  Year  1989  and  the  Administration 
is  extending  these  priorities  for  Fiscal 
Year  1990. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  addressed  to:  Grants  Management 
Officer  (U-76),  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-22,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-6857. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Division  of  Medicine,  Multidisciplinary 
Centers  and  Programs  Branch,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-04.  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6950. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
Budget  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  July  20, 1989. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
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group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  May  16. 1989. 
lohn  H.  Kelso. 

Acting  Administrator. 

[FR  Doc.  8&-13834  Filed  6-»-89;  8:45  am] 

BtLUNQ  COOC  41W-1S-W 


Program  Announcement  for  Granta  for 
Faculty  Daveiopmant  in  FamHy 
Madicina 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  for 
Faculty  Development  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a),  Title  VII,  of 
the  Public  Health  Service  Act, 
Professions  Reauthorization  Act  of  1988, 
(Title  VI),  Pub.  L 100-607. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  public  or  nonprofit  private 
hospitals,  schools  of  medicine  or 
osteopathic  medicine,  or  other  public  or 
private  nonprofit  entities  to  assist  in 
meeting  the  cost  of  planning,  developing 
and  operating  programs  for  the  training 
of  physicians  who  plan  to  teach  in 
family  medicine  training  programs.  In 
addition,  section  786(a)  authorizes 
assistance  in  meeting  the  cost  of 
supporting  physicians  who  are  trainees 
in  such  programs  and  who  plan  to  teach 
in  a  family  medicine  training  program. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
aimouncement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
*can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  throughout  the  fiscal  year. 
This  notice  regarding  applications  does 
not  reflect  any  change  in  this  policy. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57,  Subpart  Q. 


Review  Criteria 

The  review  of  applications  will  take 
into  consideration  Uie  following  criteria: 

(1)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 

(2)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  cost- 
effective  manner,  and 

(3)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

(1)  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

(2)  Funding  priorities — ^favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

(3)  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

The  following  funding  priorities  and 
special  consideration  were  established 
in  Fiscal  Year  1989  and  the 
Administration  is  extending  these 
priorities  in  Fiscal  Year  1990. 

Funding  Priorities  for  Fiscal  Year  1990 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to: 

(1)  Projects  which  satisfactorily 
demonstrate  enrollment  of 
underrepresented  minorities  in 
proportion  to  or  greater  than  their 
percentage  in  the  general  population  or 
can  document  an  increase  in  the  number 
of  underrepresented  minorities  (i.e. 
Black.  Hispanic,  and  American  Indian/ 
Alaskan  Native  minority  trainees). 

(2)  Application  proposing  to  develop 
faculty  competence  for  teaching 
ambulatory  and  inpatient  case 
management  of  those  with  HTV  infection 
related  diseases. 

(3)  Applications  proposing  to  develop 
faculty  competence  for  teaching  quality 
assurance/risk  management  activities, 
monitoring  and  evaluation  of  health  care 
services  and  utilization  of  peer- 
developed  guidelines  and  standards. 

(4)  Applications  designed  to  develop 
faculty  competence  for  teaching 
geriatrics  content  and/or  develop 
educational  materials  for  teaching 
geriatric  content  to  medical  students, 
residents  and  practitioners. 


Special  Qmsideration 

Special  consideration  %vill  be  given  to 
applications  demonstrating  a 
commitment  to  family  medicine. 

Pub.  L  100-607,  section  633(a), 
requires  that  for  grants  issued  under 
sections  780,  784,  785  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 
Should  a  second  cycle  be  necessary,  the 
application  deadline  date  will  be 
approximately  six  months  from  the  first 
deadline. 

The  deadline  date  for  receipt  of 
applications  is  September  18, 1989. 
Appications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  %vill  be  returned  to  the 
applicant 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-15),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-22,  Rockville.  Maryland 
20857,  Telephone:  (301)  443-696a 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Applications,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

Should  additional  programmatic 
information  be  required  please  contact: 
Primary  Care  Medical  Education 
Branch.  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-16,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
3614. 
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This  program  is  listed  at  13.695  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provision  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100]. 

Dated:  May  12. 1066. 
fohn  H.  Kalao, 
Acting  Administrator. 
[FR  Doc.  80-13833  Filed  fr-O-SO:  8:45am] 
MUNM  COM  41«0-1MI 


Program  Announcement  and 
Proposed  Funding  Priority  for  Grants 
for  Predoctoral  Training  In  Family 
Medicine 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  Grants 
for  Predoctoral  Training  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a].  Title  VIL  of 
the  Pubhc  Health  Service  Act.  as 
amended  by  the  Health  Professions 
Reauthorization  Act  of  1988,  Pub.  L 
(100-607.  Title  VI).  Comments  are 
invited  on  the  proposed  additional 
funding  priority  stated  below. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 
participatin|  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  both  the 
program  and  the  trainees. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57.  Subpart  Q. 
Eligible  applicants  are  accredited  public 
or  nonprofit  private  schools  of  medicine 
or  osteopathic  medicine. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  786(a]  of  the 
Act; 


2.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements; 

3.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to: 

Projects  in  which  substantial  training 
experience  is  in  a  PHS  332  health 
manpower  shortage  area  and/or  PHS 
329  migrant  health  center.  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population.  This  priority 
was  established  in  Fiscal  Year  1989  and 
the  Administration  is  extending  it  for 
Fiscal  Year  1990 

Special  Consideration 

Special  consideration  will  be  given  to 
applicants  that  demonstrate  to  the 
satisfaction  of  the  Secretary  a 
commitment  to  family  medicine  in  their 
medical  education  training  programs. 

Additional  Funding  Priority  for  Fiscal 
Year  1990 

It  is  proposed  to  give  an  additional 
funding  priority  to: 

Projects  which  satisfactorily 
demonstrate  enrollment  of 
underrepresented  minorities  in 
proportion  to  or  greater  than  their 
percentage  in  the  general  population  or 
can  document  an  increase  in  the  number 
of  underrepresented  minorities  (i.e.. 
Black,  Hispanic  and  American  Indian/ 
Alaskan  Native  minority  trainees). 

These  population  groups  continue  to 
be  underrepresented  in  the  medical 
profession  and  have  insufficient  access 
to  primary  medical  care.  Their 
representation  should  be  increased  to 
ensure  equitable  opportunities  to  a 


career  in  medicine  and  equal  access  to 
health  care  services.  Studies  show  that 
minority  physicians  provide  a  greater 
proportion  of  health  care  for  medically 
underserved  populations  than  other 
United  States  physicians.  Therefore,  this 
funding  priority  is  designed  to  increase 
the  number  of  underrepresented 
minority  physicians. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1990  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  July  12, 1989.  will  be  considered 
before  the  final  funding  priority  is 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  whether  the 
final  additional  funding  priority  will  l>e 
applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  4C-25,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted]  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-15),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-22,  Rockville.  Maryland 
20857.  Telephone  (301)  443-6960. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Primary  Care  Medical  Education 
Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6820. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

Pub.  L.  100-807,  section  633(a], 
requires  that  for  grants  authorized  under 
sections  780.  784,  785  and  786  for  Fiscal 


Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
imobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 

The  deadline  date  for  receipt  of 
applications  is  July  24. 1989. 
Applications  shall  be  considered  as 
meeting  the  deadline  date  if  they  are 
either. 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  retiimed  to 
applicant. 

This  program  is  Usted  at  13.986  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  May  10. 1989. 
|ohn  H.  Kelso. 
Acting  Administrator. 
[FR  Doc.  89-13835  Filed  6-9-89:  8:45  am] 
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Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
June  1989: 

Name:  National  Advisory  Council  on 
the  National  Health  Service  Corps. 

Date  and  Time:  June  25-28. 1989. 7«) 
p.m.-9:00  p.m. 

Place:  Mayflower  Park  Hotel,  405 
Olive  Way,  Seattle.  Washington  98101. 
The  meeting  is  open  to  the  public. 

Purpose:  The  Council  will  advise  and 
make  appropriate  recommendations  on 
the  National  Health  Service  Corps 
(NHSC)  program  as  mandated  by 
legislation.  It  will  also  review  and 
comment  on  proposed  regulations 
promulgated  by  the  Secretary  under 
provision  of  the  legislation. 

Agenda:  The  agenda  will  include  a 
Bureau  and  Division  update;  Panel 
discussions  on  residency  match, 
residency  programs,  and  NHSC/IHS 
Advocates  Programs.  Site  visit  to  the 


Country  Doctor  Community  Center  and 
the  Sea  Mar  Center  leaving  at  8:30  a.m. 
on  Tuesday,  June  27.  No  transportation 
will  be  available  to  the  public.  At  1:30 
p.m.,  the  meeting  will  continue  at  the 
Mayflower  Park  Hotel. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Anna  Mae  Voigt,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  Room  7A-39, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  44S-1470. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  June  6, 1989. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  89-13832  Filed  6-0-89;  8:45  am] 
Btumo  cooc  4iao-i$-H 


Office  of  Human  Development 
Services 

Agency  Information  Collection  Under 
OMB  Review 

agency:  Office  of  Human  Development 

Services. 

action:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (4  U.S.C. 
Chapter  35),  the  Office  of  Kluman 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  an 
extension  of  an  information  collection 
approval  for  Program  Narrative 
Statement  Form  SF-424,  Application  for 
Grant  Under  Title  VI,  Part  A,  Older 
Americans  Act  Grants  to  Indian  Tribes 
for  Supportive  and  Nutrition  Services. 
ADDRESSES:  Copies  of  the  information 
colleciton  may  be  obtained  from  Larry 
Guerrero,  OHDS  Reports  Clearance 
Officer,  by  calling  (202)  245-6275. 

Written  comments  and  questions 
regarding  the  requested  extension 
should  be  sent  directly  to  Justin  Kopca. 
OMB  Desk  Officer  for  OHDS,  OMB 
Reports  Management  Branch,  New 
Executive  Office  Building,  Room  3208, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  (202)  395-7316. 

Information  on  Extension  Document 

Title:  Program  Narrative  Statement 
Form  SF-424,  application  for  Grant 
Under  Title  VI,  Part  A,  Older  Americans 
Act  Grants  to  Indian  Tribes  for 
Supportive  and  Nutrition  Services. 

OMB  No.:  0980-0161. 

Description:  Indian  Tribes  must  file 
applications  with  the  Administration  on 
Aging,  showing  eligibility,  to  obtain 


grants  under  Title  VL  Part  A.  Grants  to 
Indian  Tribes  for  Supportive  and 
Nutrition  Services. 

Annual  Number  of  Respondents:  181. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
10.67. 

Total  Burden  Hours:  1,931. 

Dated:  June  5. 1989. 
Mary  Sheik  Gall. 

Assistant  Secretary,  for  Human  Development 
Services. 

[FR  Doc.  89-13804  Filed  6-9-89:  8:45  am] 
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PubNc  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Courtsetors' 
Meeting;  Review  of  Draft  NTP 
Tectintcal  Reports 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  next  meeting  of  the 
NTP  Board  of  Scientific  Counselors 
Technical  Reports  Review 
Subcommittee  and  associated  ad  hoc 
Panel  of  Experts  [Peer  Review  Panel]  on 
June  27, 1989,  in  the  Conference  Center. 
Building  101,  South  Campus.  National 
Institute  of  Environmental  Health 
Sciences.  Ill  Alexander  Drive,  Research 
Triangle  Parte  North  Carolina.  The 
meeting  will  begin  at  8:30  a.m.  and  is 
open  to  the  public.  The  primary  agenda 
topic  is  the  peer  review  of  draft 
Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
and  toxicity  studies  fit>m  the  National 
Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  June  27  are  draft  technical 
reports  of  long-term  studies  on  six 
chemicals,  listed  alphabetically,  along 
with  supporting  information  including 
proposed  levels  of  evidence  of 
carcinogenic  activity  in  Table  1.  All 
studies  were  done  using  Fischer  344  rats 
(except  the  studies  on  allyl  glycidyl 
ether  which  used  Osl>ome  Mendel  rats) 
and  B6C3F|  mice.  The  order  of  review  is 
given  in  the  far  right  column  of  the  table. 

Also  scheduled  to  be  peer  reviewed 
are  draft  Technical  Reports  of  toxicity 
studies  on  two  chemicals,  listed 
alphabetically,  along  with  supporting 
information  in  Table  2.  Order  of 
presentation  is  given  in  the  far  right 
column  of  the  table. 

Persons  wanting  to  make  a  formal 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone  or  by 
mail  no  later  than  June  20, 1989  and 
provide  a  written  copy  in  advance  of  the 
meeting  so  copies  can  be  made  and 
distributed  to  all  Panel  members  and 
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staff  and  made  available  at  the  meeting 
for  attendees.  Oral  presentation  should 
supplement  and  not  just  repeat  the 
written  statement.  Presentations  should 
be  about  5  minutes,  and  must  be  limited 
(0  no  more  than  10  minutes. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  staff  scientist  as  early  as 


possible  by  telephone  or  by  mail  to: 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park.  (RTP).  North  Carolina 
27700.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 
The  Executive  Secretary.  Dr.  Larry  G. 


Hart.  NTP.  P.O.  Box  12233.  RTP.  North 
Carolina  27709,  telephone  (919-541- 
3971),  PTS  (629-3971),  will  furnish  final 
agendas,  a  roster  of  subcommittee  and 
panel  members,  and  other  program 
information  prior  to  the  meeting,  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  March  16. 1968. 
David  P.  Ran. 

Director,  National  Toxicology  Program. 
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Use 

Route/ 

Exposure 

Levels 

Laboratory 

Proposed  Levels  ol  Evidence  of 

Carcinogeniciiy  ■  Organ/Taeue 

(Neoptasmf' 

r 
Orderol 

3.3'-dkneltKuyt)enzNfne  d^ 

Dr.  D.   Morgan.   919-541- 

Productkxi  of  dyes 

Oral  with 

HaTleton 

MR:    Clear    evidence— skin    (neo- 

hydrochloride. 20325-40- 

a 

2264;  TR-37^  06/27/89. 

water 

(Vienna). 

plasms)  liver  neoplastk:  nodule 

(water): 

0/60  3/45  7/74  6/60;  mmptaslic 

R: 

nodule  or  carcinoma  1/60  1/45 

0,80,170. 

0/74  2/60  combined  1/60  4/45 

330  ppm. 

7/74  8/60;  large  intestxie:  ade- 
nomatous polyp  0/60  1/45  4/75 
5/60  or  aderxicararxxna  0/60  0/ 

45  4/75  3/60  combmed  0/60  1/ 

1 

45  8/75  8/60;   smtf  intestine: 

adenocarcinoma  0/60  4/45  7/75 

5/60.  oral  cavity:  squamous  ceS 

papiNoma   1/60  7/45   10/75  9/ 

squamous  ce«  carcinoma  0/60 

8/45  10/75  11/60;  zymbal  gland: 

adenoma  0/59  4/45  11/75  9/60: 

[ 

carcinoma  0/59  7/45  14/75  21/ 

/ 

60  preputal  gland:  adenoma  14/ 

s 

60  6/43  19/73  12/59  or  carcino- 

i 

ma    2/60    6/43    15/73    19/59; 

f 

COmtNTted    16/60    12/43    33/73 

; 

29/59;  muMpto  sites:  mesolhei- 
oma  2/60  1/45  7/75  9/60;  may 
have  been  related:  bram:  astro- 
cytoma 0/60  2/44  3/75  1/60. 

adenoma  0/60  3/45  4/75  3/60 

or  caraooma  1/60  10/45  17/75 

■  ^ 

13/60  combined  1/60  12/45  21/ 

75  16/60;  cMoral  giand:  adeno- 

ma  5/58    15/44    13/74    16/55; 

carcinonw    2/58    17/44    41/74 

30/55;  mammary  gland   atieno- 

caronoma  1/60  2/45  14/75  20/ 

60;  may  have  been  related:  skirt 

squamous  cell  papiNoma  0/60  0/ 

45  3/75  0/60;  oral  cavity:  squa- 

mous cell  papiUoma  2/60  2/45 

3/75  3/60  or  squamous  ceH  car- 

- 

cinoma   0/60  0/45   3/75   2/60 
combined  2/60  2/45  6/75  5/60; 

large     imestirte:     aderxxnatous 

polyp  0/60  0/45  1/75  2/60  or 

3/60;  liver  neooiastK  nodule  0/ 

60  1/44  0/75  2/60  or  caronoma 

0/60  0/44  0/75  1/60  combirieo 
0/60   1/44  0/75  3/60;  utenjs/ 
cenm:  adenoma  0/60  3/45  1/75 
2/59  or  carcinoma  0/60  4/45  2/ 

fr  o/ca 

glycklol,  556-52-5 

Dr.  R.  Irwin,  919-541-3340; 

Intermediate    for    pharma- 

Oral. 

Papanico- 

75 2/59 
MR:   Clear   evklertce— peritoneum: 

TR-374,  06/27/89. 

ceutrcals  and  cosmetics; 

Gavage 

laou 

mesothekorra   3/50   34/50   39/ 

i 

statjilizer  for  natural  oils 

(water): 

Research 

50;  mammary  glarxl:  fiixoaderv 

and  vinyl  polymers. 

R: 

Institute. 

oma    3/50    8/50    7/50;    bran: 

4 

0.38.75. 
M: 

0,25.50 
mg/kg. 

gkoma   0/50   5/50   6/50;   tore- 
stomach:    squamous   ceM   papil- 
toma  0/50  1/50  5/50  or  squa- 
ftKXJS  cell  carcinoma  1/50  1/50 
2/50  combined  1/50  2/50  6.50; 

intestines:  aderKxnatous  polyp  0/ 

50  0/50  1/50  or  adenocareino- 

50  1/50  4/50;  skin:  sebacemn 

gland  adenoma  0/50  0/50  1/50, 

basal  ceH  carcinoma  0/50  4/50 

2/50,  or  sebaceous  gland  adeno- 

carcinoma 0/50  0/50  1/50  conv 

bined  0/50  5/50  4/50;  zymbal 

gland:  carcinoma  1/50  3/50  6/ 

50  thyrokl  ^and:  folkcular  cella- 

« 

denoma  0/50  2/50  2/50  or  fol- 
kcular cell  carcinoma  1/50  2/50 

1                                                       III      3/3ucuninnaa  i  /  su  «/ 3U  0/ su.     1 

BEST  COPY  AVAILABLE 

• 
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TABLE  1.— Summary  Data  and  Proposed  Levels  of  Evidence  for  NTP  Technical  Reports  Projected  for  Peer  Review  at 
THE  Board  of  Scientific  Counselors'  Peer  Review  Panel  Meeting  on  June  27, 1989— Continued 


Chwnical  CAS  Nunbar 


Staff  ScwnM/Tjdmicai 


Suodnic 
30-S. 


flnhydricto,    106- 


JMI 


Ua* 


Dr.   R.   MaMck.  919-541- 
4142;  TR-373.  06/27/89. 


Roula/ 
Expoaura 


Laboratory 


Oahydralor  and  addulanl  in 
foooa.    nnamaoMia    vor 
dyaa,     and 


OraL 
Gavage 
(com  OH): 
RO.50/ 
100  MM: 
0.38.75. 
FM:0. 
75.150 
mg/kg. 


Propoaad  Lavela  of  Evldanca  of 

Cardnoganidly  ■  Organ/Tiaaua 

(Nooplaam)' 


Microbiolo- 
gicai 
Aaaoci- 

alaa. 


FR:  Claar  avldanc*— mammary 
gland:  IK)roadanoma  14/50  32/ 
50  29/50:  adenocarcinoma  1/SC 
11/50  16/50;  brake  glioma  0/50 
4/50  4/5a,  oral  cavity:  aquarmua 
oa*  ptfmoam  1/50  3/50  6/50  or 
aquamoua  ca(  carcinoma  0/50 
0/50  1/50  combined  1/50  3/50 
7/50:  torestomactv  aquamoua 
ceN  papilloma  0/50  4/50  8/50  or 
aquamoua  eel  carcinoma  0/50 
0/50  3/50  combined  0/50  4/50 
11/50;  glandular  alomach:  Itxo- 
aarcoma  0/50  0/50  2/50:  cMoral 
gland:  adenoma  3/50  7/50  7/50. 
adarwcardnoma  0/50  1/50  0/ 
SO.  or  cwdnoma  2/50  1/50  5/ 
50  combined  5/50  9/50  12/50; 
thyroid  gland:  foKcular  ce*  ade- 
noma 0/50  1/50  0/50  or  follicu- 
lar ce*  carcinoma  0/50  0/50  3/ 
50  combined  0/50  1/50  3/50; 
hematopoietic  system:  leukemia 
13/50  14/50  20/50 

MM:  Clear  evidence— harderian 
gland:  adenoma  7/50  10/50  16/ 
50  or  adenocarcinoma  1/50  2/ 
50  7/50  combined  8/50  12/50 
22/50;  foreatomach:  aquamoua 
can  papMoma  0/50  2/50  9/50  or 
aquamoua  oaN  carciiwma  1/50 
0/50  1/50  conMned  1/50  2/50 
10/50;  urinary  bladder  carcino- 
ma 0/50  1/50  1/50;  Skin:  squa- 
mous ceM  pepiNoma  0/50  0/50 
4/50;  liver  adenoma  18/50  16/ 
50  30/50  or  carcinoma  10/50 
17/50  8/50  combined  24/50  31/ 
50  35/50;  king:  aiveolar/bron- 
chioiar  adenoma  6/50  6/50  8/50 
or  alveolar/brortchtolar  carcino- 
ma 7/50  5/50  14/50  combined 
13/50  11/50  21/50;  epidkfymis: 
sarcoma  0/50  0/50  2/50 

FM:  Clear  evidence  harderian 
gland  adenoma  4/50  10/50  16/ 
50  or  adenocardfxxna  0/50  1/ 
SO  1/50  combined  4/50  11/50 
l7/5a.  mammary  gland:  adeno- 
ma 0/50  1/50  0/50,  flbroaden- 
oma  1/50  0/50  0/50.  or  adeno- 
cvcinoma  1/50  5/50  15/50 
combined  2/50  6/50  15/60; 
uterua:  carcinoma  0/50  0/50  1/ 
SO  or  adarwcarcimma  0/50  3/ 
50  2/50  combined  0/50  3/50  3/ 
SO;  subcuianeoua  tiasue:  sarco- 
ma 0/50  1/50  6/50  or  fibrosar- 
coma 0/50  2/50  3/50  combined 
0/50  3/50  9/50;  skin:  squamoua 
ceN  papiNonta  0/50  0/50  1/50  or 
squamoua  oeN  caronorrw  0/50 
0/50  1/50  combined  0/50  0/50 
1/50 

MR:  No  evidence — 

PR:  No  evidence 

MM:  No  evidence 

FM:  No  evidence 


Order  of 
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i^aa^J^  ^J****^  Summary:  (20  indivklual  experiments):  dear  evidence.  6;  some  evidence.  3;  equivocal  evidence.  2:  no  evidence.  9.  inadeouate  study  0 
-^^fSf  Z2?  "^  ^JE?*'  IT®  i*"™'  "***'  "  ^i^amed  by  the  following  example:  bver  (adefwma.  caranoma)  means  that  both  bennn  and  maiwr«nt  typ«  ot 
neoplasms  were  mcraased  and  infkjenced  the  level  o(  eviderKe;  liver  (adenoma  or  carcirxKna)  indicates  that  both  types  of  neopiasa  were  comotoed  to  make  the 
evaluation  and  to  assign  a  level  of  eviderKe. 

rubliuiliaalimf  j^?T ''ibdS'*^  are  to  be  considered  tentative  until  reviewed,  discussed,  and  approved  at  the  Board  of  Soentrfic  Counselors  Peer  Reinew  Panel 
MR  =  Male  Rats;  FR= Female  Rats;  MM  =  Male  Mice;  FM= Female  Mice 

Table  2.— Summary  Data  for  NTP  Technical  Reports  of  Toxicity  Studies  Projected  for  Peer  Review  at  the  Board  of 

Scientific  Counselors  Peer  Review  Panel  Meeting  on  June  27, 1989 


C^hemical  CAS  Number 


Cobalt  suHale 
heptahydrate,  10026- 
24-1. 


1 .2-dichkxoettiane. 
107-06-i 


Staff  scientist/technical 
report  number 


Dr.  J.  Bucher.  919- 
541-4532;  TOX-05. 
06/27/89. 


Dr.  D.  Morgan.  919- 
541-2264;  TOX-04. 
06/27/89. 


Use 


Drying  agent  for 
varnishes  and  inks: 
component  of 
electroplating 
solutiorts. 

Production  of  vinyl 
chkxide  andottier 
cfikxinated 
cfiemicals:  lead 
scavenger;  solvent. 
fumiganL 


Route/Exposure  levels 


Inhalatkxi:  R&M:  0. 
R&M:  0.  .3.  1.0.  3.0. 
10.0.  30.0  mG/M3. 


Oral.  Gavage  (com  oil): 
MR:  0,  30.  60.  120, 
245,  490;  FR:  0.  20. 
40,  75,  150.  300 
mG/kG:  Oral  with 
water  (water):  R&M: 
0,  500,  1000.  2000, 
4000,  80000  ppm. 


Lat>oratory 


BatteNe  Northwest 
Latxxatory. 


EG&G  Mason 
Research  Institute. 


Proposed  toxicity  Order  of 

foldings 


[FR  Doc.  89-12254  Filed  6-«-89;  8:45  am] 

BILLINQ  COK  414fr-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-920-09-4111-15;  WYW105855] 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease 

June  2. 1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW1015855  for  lands  in 
Weston  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accuring  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $5(X) 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW105855  effective  February  1, 
1989.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


increased  rental  and  royalty  rates  cited 

above. 

Andrew  L.  Tarahis, 

Chief,  Leasing  Section. 

[FR  Doc.  89-13870  Filed  6-9-89;  8:45  am] 

BILLINQ  CODE  4310-22-11 


[U-54912] 

Notice  of  Realty  Action;  Exchange  of 
Public  and  Private  Lands  In  Box  Elder 
County,  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  (43  U.S.C. 
1716): 

T.  12N..  R.  9W..  SLM 

Sectionl5:  WViEVi.  WV4 
Section  22:  NWy4,  NWV4NEV4 
Containing  680.00  acres 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Levell  Neal: 

T.  ION..  R.  13W..  SLM 
Section  11:  All 
Section  13:  All  (except  a  strip  of  land  400 

feet  wide  owned  by  S.P.  Transportation 

Company) 

Containing  1237.025  acres 

The  purpose  of  the  exchange  is  to 
acquire  the  non-federal  lands  which 
have  high  public  historical  values  due  to 
the  abandoned  Transcontinental 
Railroad  crossing  on  one  of  the  offered 


sections.  The  exchange  also  benefits  the 
United  States  by  allowing  the  disposal 
of  an  area  with  difficult  management 
problems  as  identified  in  the  Box  Elder 
Resource  Management  Plan. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

A  reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30. 1890  (43 
U.S.C.  945). 

A  reservation  by  the  United  States  of 
all  minerals  in  Section  22  of  T.  12N..  R. 
9W.,  SLM.  The  mineral  estate  of  Section 
15.  T.  12N.,  R.  9W.,  SLM,  has  been 
previously  reserved  and  is  held  by  third 
party. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  for  a 
period  of  2  years  from  the  date  of  first 
publication  to  the  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  As  provided  by  the 
regulations  of  43  CFR  2201.1(b).  any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant. 

The  surface  estate  only  will  be 
acquired  by  the  United  States  on  the 
offered  lands. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 


.M.i:AV.^  '"■/' 


^  ■ 

r  ■ 
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the  Salt  Lake  District  Office,  2370  South 

2300  West,  Salt  Lake  City.  Utah  84119. 

Dmiw  H.  Zellar. 

Salt  Lake  District  Manager. 

[FR  Doc.  80-13828  Filed  6-0-89:  8:45  am] 

MXIM  COM  4S14-00-II 

Bureau  Of  RedMTWtton 

Notioa  of  Realty  Action;  Competitive 
Sale  of  PubHc  Land;  Arizona 

AOlNCr:  Bureau  of  Reclamation, 

Interior. 

ACnow;  Correction. 

A  Notice  of  Realty  Action  was 
published  on  May  8, 1989,  pertaining  to 
sale  of  surplus  Bureau  of  Reclamation 
property  at  public  auction  to  be  held  on 
July  12, 1989.  The  notice  appeared  oh 
pages  19614  and  19615  and  indicated 
that  should  the  parcel  of  land  remain 
unsold  at  the  close  of  the  scheduled 
auction,  it  could  be  purchased  over  the 
counter  on  a  first  come-first  serve  basis 
until  September  12, 1989.  It  is  hereby 
corrected  that,  should  the  parcel  remain 
unsold  at  close  of  the  scheduled  auction 
on  July  12, 1989,  the  property  may  be 
reoffered  for  sale  at  another  public 
auction  on  a  date  to  be  determined  by 
the  Bureau  of  Reclamation.  The  property 
will  not  be  available  for  purchase  over 
the  counter  if  unsold  at  the  auction,  as 
published  on  May  8, 1989. 
WilUam  E.  RiniM. 

Acting  lUgional  Director,  Lower  Colorado 
Region,  Bureau  of  Reclamation. 
[FR  Doc.  89-13841  Filed  »-e-88;  8:45  am) 
MAJNS  COM  an  OS  II 


National  Park  Service 

MIeeleelppI  National  River  and 
Recreation  Area;  Boundary 
Deacrlption 

AQINCV:  National  Park  Service.  Interior. 
action:  Notice  of  boundaries. 

This  notice  sets  forth  the  boundary 
description  and  map  of  the  Mississippi 
National  River  and  Recreation  Area  as 
required  in  Pub.  L  100-696.  authorized 
November  18. 1988, 102  Stat.  4600. 

Legal  Description  of  the  River  Corridor 

Ramsey 

Commencing  at  the  point  where  the 
west  boundary  line  of  Anoka  County 
intersects  with  the  north  boundary  line 
of  Hennepin  County; 

Thence  north  along  said  Anoka 
County  west  boundary  line  to  the  NW 
comer  of  the  NW  quarter  of  the  SW 
quarter  of  Section  19  (T  32  N.  R  25  W): 


Thence  east  along  the  north  side  of 
the  NW  quarter  of  the  SW  quarter  of 
Section  19  (T  32  N.  R  25  W],  to  its 
intersection  with  the  center  line  of  U.S. 
Highway  10; 

Thence  along  said  center  line  in  a 
southeasterly  direction  to  the 
intersection  with  the  north  side  of 
SecHon  30  (T  32  N,  R  25  W): 

Thence  eastward  along  die  north  side 
of  Section  30  to  the  NW  comer  of 
Section  29  (T  32  N.  R  25  W); 

Thence  south  along  the  west  side  of 
Section  29  to  the  SW  comer  of  the  NW 
quarter  of  said  Section  29; 

Thence  east  along  the  south  side  of 
the  NW  quarter  of  said  Section  29  to  the 
NW  comer  of  the  NE  quarter  of  the  SW 
quarter  of  the  SW  quarter  of  said 
Section  29; 

Thence  south  along  the  west  side  of 
the  NE  quarter  of  the  SW  quarter  of  said 
Section  29  to  SW  comer  of  the  NE 
quarter  of  the  SW  quarter  of  said 
Section  29; 

Thence  east  along  the  north  line  of  the 
southeast  quarter  of  southwest  quarter 
of  said  Section  29;  to  the  west  boundary 
line  of  Section  28  (T  32  N.  R  25  W]; 

Thence  east  along  the  northem 
boundary  of  Government  Lot  1,  Section 
28  (T  32  N.  R  25  W]  to  the  NE  comer  of 
said  lot; 

Thence  south  to  the  SE  comer  of  said 
Government  Lot  1.  Section  28  (T  32  N.  R 
25  W); 

Thence  east  along  the  north  side  of 
Section  33  (T  32  N,  R  25  W)  to  the  NE 
comer  of  Government  Lot  2  in  said 
Section: 

Thence  south  along  the  east  side  of 
Government  Lot  2,  Section  33  (T  32  N,  R 
25  W)  to  the  SW  comer  of  the  northem 
half  of  the  NE  quarter  of  the  NE  quarter 
of  Section  33: 

Thence  east  to  the  west  side  of 
Section  34  (T  32  N,  R  25  W); 

Thence  south  to  the  SW  comer  of  the 
NW  quarter  of  the  SW  quarter  of  the 
NW  quarter  of  Section  34  (T  32  N.  R  25 
W): 

Thence  south  along  the  west  side  of 
Section  35  (T  32  N.  R  25  W)  to  the  NW 
comer  of  Government  Lot  1,  Section  35 
(T  32  N.  R  26  W): 

Thence  east  to  the  NW  comer  of  the 
SW  quarter  of  the  NE  quarter  of  the  SW 
quarter  of  Section  35  (T  32  N.  R  25  W); 

Thence  south  to  the  SW  comer  of  the 
SW  quarter  of  the  NE  quarter  of  the  SW 
quarter  of  Section  35  (T  32  N,  R  25  W); 

Thence  east  along  the  south  side  of 
the  NE  quarter  of  the  SW  quarter  of 
Section  35  (T  32  N.  R  25  W)  to  its 
intersection  with  the  west  boundary  of 
Anoka; 

Thence  northeasterly  along  the  west 
boundary  of  Anoka  to  the  intersection 
with  the  center  line  of  U.S.  Highway  10. 


Anoka 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Park  Street  in  the  City  of 
Anoka;  south  along  the  center  line  of 
Park  Street  to  the  intersection  with  the 
west  side  of  SecUon  1  (T  31  N,  R  25  W): 

Thence  south  along  said  west  side  to 
the  intersection  with  the  center  line  of 
Benton  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  State  Avenue: 

Thence  south  along  the  center  line  of 
State  Avenue  to  the  intersection  with 
the  center  line  of  Rice  Street; 

Thence  east  along  the  center  line  of 
said  street  to  the  intersection  with  the 
center  line  of  Ferry  Street; 

Thence  easterly  along  a  line  from  said 
intersection  to  the  intersection  of  the 
center  lines  of  Madison  Street  and  River 
Avenue; 

Thence  east  from  said  point  along  the 
center  line  of  Madison  Street  to  the 
intersection  with  the  center  line  of  1st 
Avenue; 

Thence  south  along  1st  Avenue  to  the 
intersection  with  the  center  line  of 
Jefferson  Street: 

Thence  east  along  the  center  line  of 
said  street  to  the  intersection  with  the 
center  line  of  2nd  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Adams  Street: 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
3rd  Avenue: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Oakwood  Drive; 

Thence  easterly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
Kings  Lane; 

Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Birch  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Queens  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Pine  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  9th  Avenue; 

Coon  Rapids 

Thence  from  this  point,  a  straight  line 
to  the  intersection  of  the  center  line  of 
115th  Avenue  with  the  west  side  of 
Section  17  (T  31  N,  K  24  W); 

From  this  point,  east  along  a  line  to 
the  intersection  of  the  east  side  of  the 
NW  quarter  of  said  Section  17  with  the 
center  line  of  Coon  Rapids  Boulevard: 


From  said  point  southeasterly  along 
the  center  line  of  Coon  Rapids 
Boulevard  to  the  intersection  with  the 
center  line  of  Mississippi  Boulevard; 

Theiice  southerly  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Hansen  Boulevard; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
99th  Avenue  NW; 

Thence  east  along  said  center  line  to 
the  SW  comer  of  the  NW  quarter  of  the 
NW  quarter  of  Section  28  (T  31  N.  R  24 
W): 

Thence  east  along  the  south  side  of 
the  north  half  of  the  NW  quarter  of  said 
Section  26; 

Thence  continuing  east  along  the 
south  side  of  the  NW  quarter  of  the  NE 
quarter  of  said  Section  26  to  the 
intersection  with  the  center  line  of  East 
River  Boulevard  (Anoka  County 
Highway  1); 

Thence  south  along  said  center  line  to 
the  intersection  with  the  west  side  of  the 
east  half  of  the  SE  quarter  of  said 
Section  26; 

Thence  south  along  said  line  to  the 
SW  comer  of  the  SE  quarter  of  the  SE 
quarter  of  said  Section  26; 

Thence  continuing  south  along  the 
west  side  of  the  east  half  of  the  NE 
quarter  of  Section  35  (T  31  N.  R  24  W); 

Thence  continuing  south  along  the 
west  side  of  the  NE  quarter  of  the  SE 
quarter  of  said  Section  35  to  the  SW 
comer  of  the  NE  quarter  of  the  SE 
quarter  of  said  Section  35; 

From  this  point,  southeasterly  along  a 
diagonal  to  the  NW  comer  of  Section  3 
(T  30  N.  R  24  W); 

From  said  comer,  east  along  the  north 
side  of  said  Section  3  to  the  intersection 
with  the  center  line  of  Anoka  County 
Trunk  Highway  1: 

Fridley 

Minneapolis 

Thence  south  along  said  center  line  of 
said  highway  to  the  Anoka-Hennepin 
County  common  boundary  line; 

Thence  continuing  south  along  the 
center  line  of  now  Hennepin  County 
Tmnk  Highway  23  to  the  center  line  of 
30th  Avenue  NE; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Randolph  Street; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
26th  Avenue  NE; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Grand  Street; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
13th  Avenue  NE; 
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Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Ramsey  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  7th  Avenue  NE; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Main  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  5th  Avenue  NE; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  University  Avenue; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Oak  Street; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Fulton  Street; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Huron  Street; 

Thence  southerly  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Interstate  94; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
Minneapolis-St  Paul  conmion  boundary 
line; 

St.  Paul 

Thence  south  along  said  line  to  the 
intersection  with  the  center  line  of  Otis 
Avenue; 

Thence  southeasterly  along  Otis 
Avenue  to  the  intersection  with  the 
center  line  of  Exeter  Place; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Mississippi  River  Boulevard; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Cretin  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Goodrich  Avenue; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Woodlawn  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  lines  of 
Randolph  Avenue,  Woodlawn  Avenue 
and  Mount  Curve  Boulevard; 

Thence  south  along  the  center  line  of 
Mount  Curve  Boulevard  to  the 
intersection  with  the  center  line  of  Ford 
Parkway; 

From  this  point  southeasterly  along  a 
diagonal  to  the  intersection  of  the  center 
lines  of  Hampshire  Avenue  and  Firm 
Street; 

Thence  south  along  the  center  line  of 
Finn  Street  to  the  intersection  with  the 
center  line  of  Magoffin  Avenue; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Cleveland  Avenue; 


Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Norfolk  Avenue; 

Thence  southeasterly  and  easterly 
along  said  center  line  to  the  intersection 
of  the  center  line  of  Stewart  Avenue; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Alton  Street; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Youngman  Avenue; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Rankin  Street; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Stewart  Avenue; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Homer  Avenue; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
south  boundary  line  of  the  right-of-way 
of  the  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad: 

Thence  northeasterly  along  said 
boundary  to  the  intersection  with  the 
center  line  of  Watson  Avenue; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Drake  Street; 

From  this  point,  northeasterly  along  a 
diagonal  to  the  intersection  of  the  center 
lines  of  Randolph  Avenue  and  Erie 
Street 

Thence  north  along  the  center  line  of 
Erie  Street  to  the  intersection  with  the 
center  line  of  Jefferson  Avenue; 

Thence  east  along  said  center  hne  to 
the  intersection  with  the  center  line  of 
Colbume  Avenue: 

From  this  point,  northeasterly  along  a 
diagonal  to  the  intersection  of  the  center 
lines  of  St.  Clair  Avenue  and  Westem 
Avenue; 

Thence  east  along  the  center  line  of 
St.  Clair  Avenue  to  the  intersection  with 
the  center  line  of  Ann  Street; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Superior  Street; 

Thence  east  along  said  center  line  to 
the  intersection  with  center  line  of 
Dousman  Street; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Banfil  Avenue; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Smith  Street; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Goodrich  Avenue; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Leech  Street; 


Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
McBoal  Street: 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Wilkin  Street: 

Thence  north  along  said  center  line  to 
the  Intersection  with  the  center  line  of 
Exchange  Street: 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Kellogg  Boulevard: 

Thence  easterly  and  northeasterly 
along  said  center  line  to  the  intersection 
with  the  center  line  of  Interstate  94: 

Thence  southeasterly  along  center  line 
to  the  intersection  with  the  center  line  of 
Maria  Avenue; 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
south  side  of  Section  33  (T  20  N.  R  22 
W): 

Thence  east  along  the  south  center 
line  of  said  Section  33  to  the  center  line 
of  Bums  Avenue; 

Thence  east  akmg  said  center  line  to 
the  intersection  with  the  center  line  of 
Upper  AAon  Road; 

Thence  southeasteriy  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Haiel  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  north  side  of 
Section  11  fT  28  N,  R  22  W): 

Tlience  east  along  said  side  to  the  NE 
comer  vi  the  SW  quarter  of  said  Section 
11; 

Thence  south  along  the  east  side  of 
the  NW  quarter  of  said  Section  11  to  the 
SB  comer  of  the  NW  quarter  of  said 
Section  11; 

Thence  east  along  the  north  side  of 
the  SB  quarter  of  said  Section  11  to  the 
NW  comer  of  the  east  half  of  the  8E 
quarter  of  said  Section  11: 

Thence  south  along  the  west  side  of 
the  east  half  of  the  SB  Quarter  of  said 
Section  11  to  the  south  line  of  said 
Section  11: 

llience  east  along  the  south  side  of 
said  Section  11  to  the  intersection  with 
the  center  line  of  McKnisht  Road; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Carver  Avenue; 

Maplewood 

Thence  east  along  said  center  line  to 
the  intersection  with  the  west  side  of  the 
east  half  of  the  NW  quarter  of  Section  24 
(T  28  N.  R  22  W); 

Thence  south  along  said  side 
continuing  along  the  west  side  of  the 
east  half  of  the  SW  quarter  of  said 
Section  24.  to  the  intersection  with  the 
center  line  of  Interstate  404; 

Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
centerline  of  1st  Avenue  in  Newport; 


Newport 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
17th  Street; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
3rd  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
12th  Street  West: 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
4th  Avenue: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  south  side  of 
the  north  half  of  Section  1  (T  27  N.  R  22 
W); 

St  Paul  Pork 

Thence  east  along  said  side  to  the 
center  line  of  Third  Street.  Qty  of  SL 
Paul  Park: 

Thence  south  along  said  center  line  to 
the  intersection  of  6th  avenue 
(conunonly  known  as  Broadway); 

Thence  west  along  said  center  line  to 
the  intersection  of  the  center  line  of 
Main  Street: 

Thence  south  along  said  center  line  to 
the  intersection  of  the  center  line  of 
Pullman  Avenue; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
3rd  Street: 

Thence  south  along  said  center  line  to 
the  South  dty  limits  of  SL  Paul  Park: 

Grey  Cloud 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Grey  Cloud  Trail: 

Thence  southeasteriy  along  said 
center  line  to  the  intersection  with  the 
south  side  of  Section  19  (T  27  N,  R  21 
W): 

Cottage  Grove 

Thence  east  along  said  side  to  the  SE 
comer  of  said  Section  19; 

Thence  south  along  the  west  side  of 
Section  29(T27N,R21W)tothe 
intersection  with  the  NW  comer  of  die 
SW  quarter  of  the  NW  quarter  of  said 
Section  29; 

Thence  east  along  the  north  side  of 
the  SW  quarter  of  the  NW  quarter  of 
said  Section  29  to  the  NE  comer  of  the 
SW  quarter  of  the  NW  quarter  of  said 
Section  29; 

Thence  south  alcmg  the  east  side  of 
the  SW  quarter  of  the  NW  quarter  and 
along  the  east  side  of  the  NW  quarter  of 
the  SW  quarter  of  said  Section  29  to  the 
NW  comer  of  the  SE  quarter  of  the  SW 
quarter  of  said  Section  29; 

Thence  east  along  the  north  side  of 
the  SE  quarter  of  the  SW  quarter  of  said 
Section  29  to  the  NE  comer  of  the  SE 


quarter  of  the  SW  quarter  of  said 
Section  29; 

Thence  south  along  the  east  side  of 
the  SW  quarter  of  said  Section  29  to  the 
south  side  of  said  Section  29; 

Thence  east  along  the  south  side  of 
Sections  29  and  28  to  the  southwestern 
comer  of  Section  27; 

Thence  north  along  the  west  side  of 
said  Section  27  to  the  NW  comer  of  the 
SW  quarter  of  said  Section  27; 

Thence  east  along  the  north  side  of 
the  south  half  of  said  Section  27  to  the 
east  side  of  said  Section  27; 

Thence  south  along  the  east  side  of 
said  Section  27  to  the  SE  comer  of  said 
Section; 

Thence  east  along  the  south  side  of 
Section  28  (T  27  N,  R  21  W).  to  the 
intersection  with  the  center  line  of  U.S. 
Highway  61; 

Denmark 

Thence  southeasterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  U.S.  Highway  10; 

Thence  easterly  along  said  center  line 
to  the  intersection  with  the  south  side  of 
Section  6  (T  28  N.  R  20  W); 

Thence  east  to  the  SE  comer  of  said 
Section  6; 

Thence  southeasterly  along  a  diagonal 
to  the  SE  comer  of  the  north  half  of  the 
NW  quarter  of  Section  8  (T  28  N,  R  20 
W); 

Thence  east  along  the  south  side  of 
the  north  half  of  the  NE  quarter  of  said 
Section  8  to  the  east  side  of  said  Section 
8; 

Thence  south  along  the  east  side  of 
Section  8  to  the  intersection  with  the 
northeasterly  boundary  of  Dakota 
County: 

Ravenna 

Thence  southeasterly  along  the 
Dakota  County  boundary  to  the 
intersection  with  the  Dakota  County- 
Goodhue  County  common  boundary; 

Thence  south  along  said  boundary  to 
the  intersection  with  the  south  side  of 
Section  21  (T 114  N.  R 16  W); 

Thence  west  along  the  south  side  of 
said  Section  to  the  SW  comer  of  said 
Section; 

Thence  north  along  the  west  side  of 
said  Section  to  the  NW  comer  of  said 
Section; 

Thence  north  along  the  west  side  of 
Section  16  (T 114  N.  R 16  W)  to  the 
intersection  with  the  center  line  of 
Dakota  CSAH  54; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
south  side  of  SecUon  31  (T 115  N,  R 16 
W); 

Thence  west  along  said  line  to  the  SW 
corner  of  said  Section  31; 


Thence  north  along  the  east  side  of 
Section  36  (T 115  N.  R 17  W)  to  the  NE 
comer  of  the  SE  quarter  of  the  SE 
quarter  of  said  Section  36; 

Thence  west  along  the  south  side  of 
the  NE  quarter  of  the  SE  quarter  of  said 
Section  36  to  the  SW  comer  of  the  NE 
quarter  of  the  SE  quarter  of  said  Section 
36; 

Thence  north  along  the  west  side  of 
the  east  half  of  the  SE  quarter  of  said 
Section  36  to  the  NW  comer  of  the  NE 
quarter  of  the  SE  quarter  of  said  Section 
36: 

Thence  west  along  the  north  side  of 
the  south  half  of  said  Section  36  and 
Section  35  (T 115  N.  R  16  W)  to  the  west 
side  of  said  Section  35; 

Hastings 

Thence  north  along  the  west  side  of 
said  Section  35  and  Section  26  (T 115  N, 
R 16  W)  to  the  intersection  with  the 
center  line  of  3rd  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Washington  Street; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
2nd  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Dakota  County  Road  42; 

Nininger 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Dakota  County  Highway 
87; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  125th  Street  east; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Isadore  Avenue: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
127th  Street  east; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Idell  Avenue: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Dakota  County  Road  42: 

Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Minnesota  Highway  55; 

Rosemount/ Invar  Grove  Heights 

Thence  west  and  then  north  along 
said  center  line  to  the  intersection  with 
the  center  line  of  Dakota  County  Road 
77; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Minnesota  State  Highway  56; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
70th  Street  east; 
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Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Delany  Avenue  east; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
69th  Street  east; 

Thence  west  along  said  center  line  to 
the  east  side  of  Section  3  (T  27  N.  R 18 
W); 

Thence  north  along  said  side  to  the 
NE  comer  of  said  Section  3; 

Thence  west  along  the  north  side  of 
said  section  3  to  the  intersection  with 
the  center  line  of  Henry  Avenue: 

South  St.  Paul 

Thence  north  along  said  center  Une  to 
the  intersection  with  the  center  line  of 
Chestnut  Street; 

Thence  east  along  said  center  line  to  a 
point  directly  in  line  with  the  southerly 
extension  of  Eldhdge  Avenue; 

From  this  point,  northwesterly  along  a 
diagonal  to  the  intersection  of  the  center 
lines  of  Spruce  Street  and  Eldridge 
Avenue: 

Thence  north  along  said  center  line  of 
Eldridge  Avenue  to  the  intersection  with 
the  center  line  of  Dale  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Syndicate  Avenue; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Warburton  Street; 

From  this  point,  northwesterly,  along 
a  diagonal  to  the  intersection  of  the 
center  line  of  8th  Street  South  and  1st 
Avenue  South; 

Thence  north  along  said  center  line  of 
1st  Avenue  South  to  the  intersection 
with  the  center  line  of  Southview 
Boulevard; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
2nd  Avenue  South: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Marie  Avenue: 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
3rd  Avenue  North; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
2nd  Street  North; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
4th  Avenue  North; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
3rd  Street  North  and  Grand  Avenue; 

Thence  north  along  said  center  line  of 
Grand  Avenue  to  the  intersection  with 
the  center  line  of  5th  Avenue  North; 

From  this  point  northwesterly  along  a 
diagonal  to  the  intersection  of  the  center 
line  of  Turin  and  Steward  Avenues; 

Thence  north  along  said  center  line  of 
Steward  Avenue  to  the  intersection  of 


the  center  lines  of  8th  Avenue  North  and 
Thompson  Avenue: 

From  this  point  northwesterly  along  a 
diagonal  to  the  intersection  of  the  center 
line  of  Highland  Avenue  and  10th 
Avenue  North: 

From  this  point,  northwesterly  along  a 
diagonal  to  the  interesection  of  the 
center  line  of  Bryant  and  Summit 
Avenues: 

Thence  north  along  said  center  line  of 
Summit  Avenue  to  the  intersection  with 
the  center  Une  of  Orme  Avenue: 

From  this  point  northwesterly  along  a 
diagonal  to  the  interesection  of  the 
center  line  of  Butler  and  Stickney 
Avenues: 

From  this  point  northwesterly  along  a 
diagonal  to  the  interesection  of  the 
center  lines  of  Stanley  and  Evans 
Avenues: 

Thence  north  along  the  center  line  of 
Evans  Avenue  to  the  intersection  of  the 
Center  lines  of  Stickney  Avenue  and 
Lewis  Street: 

Thence  north  along  said  center  Une  of 
Stickney  Avenue  to  the  intersection  with 
the  St.  Paul-South  St.  Paul  common 
boundary; 

5/.  Paul 

Thence  west  along  said  boundary  to 
the  intersection  with  the  center  Une  of 
new  State  Highway  56; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
East  Page  Street; 

Thence  west  along  said  center  line  to 
the  intersecUon  with  the  center  line  of 
Woodbury  Street: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Prescott  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Oakdale  Avenue: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
East  King  Street: 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  Une  of 
Robert  Street: 

Thence  north  along  said  center  Une  to 
the  intersection  with  the  center  line  of 
George  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Humboldt  Avenue; 

Thence  north  along  said  center  Une  to 
the  intersectin  with  the  center  Une  of 
Winifred  Street: 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Hall  Street: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  Une  of 
Delos  Street: 
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Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Didwell  Street; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
W.  Congress  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Ohio  Street: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Robie  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
^  fanomin  Avenue: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
West  George  Street; 

Thence  west  along  said  center  line  to 
t!:e  intersection  with  the  center  Line  of 
Smith  Avenue; 

Thence  south  along  said  center  line  to 
t!ie  intersection  with  the  center  line  of 
West  Stevens  Street: 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Ottawa  Avenue; 

Thence  south  along  said  center  line  to 
t!.e  intersection  with  the  center  line  of 
Morton  Street: 

Thence  west  along  said  center  line  to 
t':e  intersection  with  the  center  line  of 
Delaware  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
State  Highway  13; 

Mendota  Heights 

Thence  west  and  southwesterly  along 
8<iid  center  line  to  the  intersection  with 
the  center  line  of  Sylvandale  Road: 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Woodridge  Drive; 

Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Cascade  Lane; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Arcadia  Drive: 

From  this  point  southwesterly  along  a 
diagonal  to  the  northwest  comer  of 
Section  24  (T  28  N.  R  22  W); 

Thence  west  along  the  north  side  of 
Section  23  (T  28  N.  R  22  W],  to  the 
intersection  with  the  center  line  of 
Northern  States  Power  Company  utility 
easement; 

Thence  south  along  said  center  line  to 
the  Intersection  with  the  south  side  of 
the  north  half  of  the  NE  quarter  of  said 
Section  23; 

From  this  point,  southwesterly  along  a 
diagonal  to  the  intersection  of  the  center 
line  of  Victoria  Road  and  Caren  Road; 

Thence  westerly  along  the  center  line 
of  Caren  Road  to  the  intersection  with 
the  center  line  of  James  Road; 


Thence  southwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Douglas  Road; 

Thence  westerly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
James  Road; 

Thence  westerly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
Lexington  Avenue; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Orchard  Place; 

Thence  westerly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
Hunter  Lane; 

Thence  south  along  said  center  line  to 
the  intersection  with  the  center  line  of 
State  Highway  110; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Minnesota  Highway  13; 

Thence  southerly  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Interstate  494; 

Thence  westerly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
State  Highway  5; 

Thence  northeasterly  along  said 
center  line  to  the  intersection  with  the 
boundary  line  of  the  Fort  Snelling  State 
Park: 

Thence  northerly  along  said  boundary 
line  to  the  intersection  with  the  center 
line  of  State  Highway  55; 

Minneapolis 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  47th  Avenue  South; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Minnehaha  Avenue; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Nawadaha  Boulevard: 

Thence  easterly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
46th  Avenue  South; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of  E. 
46th  Street; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
47th  Avenue  South; 

Thence  north  along  the  center  line  of 
47th  Avenue  South  to  the  intersection 
with  the  center  Une  of  East  44th  Street: 

Prom  this  point  north  along  a  straight 
line  to  the  intersection  of  the  center 
lines  of  Dowling  Street  and  47th  Avenue 
South: 

Thence  north  along  the  center  Une  of 
47th  Avenue  South  to  the  intersection 
with  the  center  line  of  East  32  Vi  Street: 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
40th  Avenue  South; 


Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
East  35th  Street; 

Thence  east  along  said  center  line  to 
the  intersection  with  the  center  line  of 
47th  Avenue  South; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
East  Lake  Street; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
4eth  Avenue  South: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Dorman  Avenue; 

Thence  northwesterly  along  said 
center  line  to  the  intersection  with  the 
center  line  of  40th  Avenue  South; 

Thence  in  a  straight  line  northwest  to 
the  intersection  of  the  center  hnes  of 
Minneapolis  Avenue  and  34th  Avenue 
South; 

Thence  northwest  along  the  center 
line  of  Minneapolis  Avenue  to  the 
intersection  with  the  center  line  of  31st 
Avenue  South; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Franidin  Avenue; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Riverside  Avenue; 

Thence  northwest  along  said  center 
line  to  the  intersection  with  the  center 
line  of  19th  Avenue  South: 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
2nd  Street  South; 

Thence  northwest  along  the  center 
line  of  2nd  Street  South  to  the 
intersection  of  the  center  lines  of  2nd 
Street  South  and  Hennepin  Avenue; 

Thence  north-northwest  along  the 
center  line  of  2nd  Street  North  to  the 
intersection  with  the  center  line  of 
Mississippi  Drive; 

Thence  north-northeast  along  said 
center  line  to  the  intersection  with  the 
center  line  of  Lyndale  Avenue  North; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
Interstate  94; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
52nd  Avenue  North; 

Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
4  th  Street  North: 

Thence  northwesteriy  along  said 
center  line  to  the  intersection  with  the 
center  line  of  55th  Avenue  North; 

Brooklyn  Center 

Thence  westerly  along  said  center  line 
to  the  intersection  with  the  center  line  of 
Camden  Avenue  North: 


Federal  Register  /  Vol.  54.  No.  Ill  /  Monday.  June  12,  1989  /-Notices 


24985 


Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
62nd  Avenue  North; 

Thence  in  a  straight  line  northeasterly 
to  the  intersection  of  the  center  lines  of 
State  Highway  169  and  Interstate  94; 

Brooklyn  Park 

Thence  north  along  the  center  line  of 
State  Highway  169  to  the  intersection 
with  the  center  line  of  89th  Avenue 
North; 

Thence  west  along  said  center  line  to 
the  west  side  of  Section  13  (T  31  N,  R  24 
W); 

Thence  north  along  said  side  of  said 
Section  13  to  the  NW  comer  of  said 
Section  13; 

From  this  point  west  along  the  south 
side  of  Section  11  (T  31  N,  R  24  W)  to  the 
SW  comer  of  the  SE  quarter  of  the  SE 
quarter  of  said  Section  11; 

Thence  north  to  the  NW  comer  of  the 
SE  quarter  of  the  SE  quarter  of  said 
Section  11; 

Thence  in  a  straight  line  northwest  to 
the  intersection  of  the  center  lines  of 
Logan  Avenue  North  and  95th  Avenue 
North: 

Thence  northeast  along  the  center  line 
of  Logan  Avenue  North  to  the 
intersection  with  the  center  line  of  96th 
Avenue  North; 

Thence  northwest  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Newton  Avenue  North; 

Thence  north  along  said  cetner  line  to 
the  intersection  with  the  center  line  of 
97th  Avenue  North; 

Thence  west  along  said  center  line  to 
the  SE  comer  of  the  NW  quarter  of  said 
Section  11; 

Thence  north  along  the  east  side  of 
the  NW  quarter  of  said  Section  11  to  the 
intersection  with  the  center  line  of  State 
Highway  169; 

Thence  northwest  along  said  center 
line  to  the  north  side  of  the  south  half  of 
the  SW  quarter  of  Section  2  (T  31  N.  R 
24  W); 

Thence  west  along  the  said  side  to  the 
west  side  of  said  Section  2; 

Thence  north-northwest  in  a  straight 
line  to  the  intersection  of  the  center 
lines  of  Riverside  Place  and  Sunset 
Road; 

Thence  northwest  along  the  center 
line  of  Riverside  Place  to  the 
intersection  with  the  center  line  of 
France  Avenue  North; 

Thence  north-northeast  along  said 
center  line  to  the  intersection  with  the 
center  line  of  U.S.  Highay  169: 

Champlin 

Thence  northwest  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Hayden  Lake  Road; 


Thence  west  along  said  center  line  to 
the  intersection  with  the  center  line  of 
U.S.  Highway  52; 

Thence  north  along  said  center  line  to 
the  intersection  with  the  center  line  of 
U.S.  Highway  169: 

Thence  northwest  along  said  center 
line  to  the  intersection  with  the  center 
line  of  Hennepin  County  Road  12; 

Thence  northwest  along  said  center 
line  to  the  intersection  with  the  east  side 
of  Section  14  (T 120  N,  R  22  W); 

Dayton 

Thence  north  along  said  side  of 
Section  14  to  the  SE  comer  of  the  NE 
quarter  of  the  NE  quarter  of  Section  14 
(T 120  N.  R  22  W): 

Thence  west  along  the  south  side  of 
the  NE  quarter  of  the  NE  quarter  of 
Section  14  to  the  SW  corner  of  the  NE 
quarter  of  the  NE  quarter  of  Section  14 
(T 120  N.  R  22  W); 

Thence  north  along  the  west  side  of 
the  NE  quarter  of  the  NE  quarter  of 
Section  14  to  the  south  side  of  Section  11 
(T 120  N,  R  22  W); 

Thence  west  along  the  south  side  of 
Section  11  (T 120  N.  R  22  W)  to  the  SW 
comer  of  the  SE  quarter  of  said  Section; 

Thence  north  along  the  west  side  of 
the  SE  quarter  of  Section  11  to  the  NW 
comer  of  the  SW  quarter  of  the  SE 
quarter  of  Section  11  rn20  N.  R  22  W); 

Thence  west  along  the  north  side  of 
the  south  quarter  of  Section  11  to  the 
intersection  with  the  east  side  of  Section 
10  (T 120  N.  R  22  W); 

Thence  south  along  the  west  side  of 
Section  11  to  the  SW  comer  of  the  N 
one-half  of  the  NW  quarter  of  the  SW 
quarter  of  the  SW  quarter  of  Section  11 
(T 120  N.  R  22  W); 

Thence  west  across  Government  Lot  6 
to  the  east  boundary  of  Government  Lot 
5.  Section  10  (T  120  N,  R  22  W); 

Thence  south  along  the  east  boundary 
of  Government  Lot  5  to  the  NE  comer  of 
the  south  20  acres  of  Government  Lot  5 
rn20  N.  R  22  W): 

Thence  west  to  the  SW  comer  of  the 
NE  quarter  of  the  SE  quarter  of  the  SW 
quarter  of  Section  10  (T 120  N,  R  22  W); 

Thence  north  to  the  south  side  of 
Government  Lot  4,  Section  10  (T 120  N. 
R22W): 

Thence  west  to  the  SW  comer  of 
Government  Lot  4.  Section  10  (T 120  N. 
R22W): 

Thence  north  along  the  west  side  of 
Government  Lot  4  to  the  NW  comer  of 
Government  Lot  4,  Section  10  (T 120  N. 
R22W); 

Thence  west  to  the  east  side  of 
Section  9  (T 120  N.  R22W); 

Thence  north  along  the  east  side  of 
Section  9  to  the  SE  comer  of 
Government  Lot  1,  Section  9  (T 120  N,  R 
22  W): 


Thence  west  along  the  south  side  of 
Govemment  Lot  1  to  the  SW  comer  of 
Government  Lot  1  within  Section  9  (T 
120  N.  R  22  W); 

Thence  north  along  the  west  side  of 
Govemment  Lot  1  in  Section  9  to  the 
north  side  of  Section  9  (T 120  N,  R  22 
W); 

Thence  west  along  the  north  side  of 
Section  9  to  the  NE  comer  of  the  NE 
quarter  of  the  NW  quarter  of  Section  9 
(T 120  N.  R  22  W); 

Thence  south  along  the  east  side  of 
the  NE  quarter  of  the  NW  quarter  to  the 
SE  comer  of  the  NE  quarter  of  the  NW 
quarter  of  Section  9  (T 120  N,  R  22  W); 

Thence  west  along  the  south  side  of 
the  north  quarter  of  Section  9  to  the  SW 
comer  of  the  NW  quarter  of  the  NW 
quarter  of  Section  9  (T 120  N.  R  22  W); 

Thence  north  along  the  east  side  of 
Section  8  (T 120  N,  R  22  W)  to  the  SE 
comer  of  the  northem  half  of  the  NE 
quarter  of  the  NE  quarter  of  Section  8  (T 
120  N.  R  22  W); 

Thence  west  along  the  south  side  of 
the  northem  half  of  the  NE  quarter  of 
the  NE  quarter  in  Section  8  to  the  SW 
comer  of  the  northem  half  of  the  NE 
quarter  of  the  NE  quarter  of  Section  8  (T 
120  N.  R  22  W); 

Thence  north  along  the  west  side  of 
the  northem  half  of  the  NE  quarter  of 
the  NE  quarter  of  Section  8  rn20  N,  R 
22  W)  to  the  south  side  of  Section  5  (T 
120  N,  R  22  W); 

Thence  west  to  the  SW  comer  of 
Govemment  Lot  4  in  Section  5; 

Thence  north  along  the  west  side  of 
Govemment  Lot  4  to  the  SE  comer  of 
Govemment  Lot  3.  Section  5  (T 120  N.  R 
22  W); 

Thence  west  along  the  north  side  of 
the  south  quarter  of  Section  5  to  the  SW 
comer  of  the  NW  quarter  of  the  SW 
quarter  of  Section  5; 

Thence  north  to  the  SW  comer  of 
Govemment  Lot  2,  Section  5; 

Thence  west  to  the  SW  comer  of 
Govemment  Lot  3.  Section  6  (T 120  N,  R 
22  W): 

Thence  north  along  the  westem 
boundary  of  Govemment  Lot  3  in 
Section  6  (T 120  N.  R  22  W)  to  its 
intersection  with  the  center  line  of 
Hennepin  County  Road  12; 

Thence  in  a  northwesterly  direction 
along  said  center  line  traversing 
Govemment  Lot  2  in  Section  6  and 
continuing  through  Section  31  [T  120  N. 
R  22  W)  to  the  intersection  with  the 
Hetmepin-Wright  County  common 
boundary  line  at  the  mouth  of  the  Crow 
Riven 

Thence  northerly  along  said  line  to  the 
Hennepin  County-Sherbume  County 
common  boundary  ime 
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Thence  easterly  along  said  line  to  the 
point  where  the  west  boundary  line  of 
Anoka  County  intersects  with  the  north 
boundary  line  of  Hennepin  County. 

TON  mfiTHni  mnmMitom  coffTAcr: 

Regional  Director,  Midwest  Region. 

National  Park  Sevice,  1709  |ackson 

Street,  Omaha,  Nebraska  66102  (402- 

221-3431). 

Dob  H  CasUabwry. 

Regional  Director,  Midwest  Region. 

Date:  March  29, 1969. 
■UMM  COM  «(1*-7»-«l 
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IMTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31441] 

Indiana  Hl-Rail  Corporation— Lease 
Exemption— Norfolk  and  Western 
Railway  Co.  Line  Between  Beesons 
and  New  Castle,  IN 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  Indiana  Hi-Rail 
Corporation  (IHR)  and  Norfolk  and 
Western  Railway  Company  (NW)  from 
the  prior  approval  requirements  of  49 
U.S.C.  11343-11345  to  allow  IHR's  lease 
and  operation  of  20.5  miles  of  rail 
between  Beesons  and  New  Castle.  IN. 
and  an  additional  1.92  mile  of  trackage 
at  New  Castle,  now  owned  and 
operated  by  NW,  subject  to  standard 
labor  protective  conditions.  In  addition. 
IHR's  operation  of  the  line  is  exempted 
from  the  requirements  of  49  U.S.C.  10761 
and  10762.  and  49  U.S.C.  11145. 

DATES:  The  exemption  will  be  effective 
on  June  15, 1989.  Petitions  for 
reconsideration  must  be  filed  by  July  3, 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31441  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

and 

(2)  Petitioners'  representatives: 

For  Indiana  Hi-Rail  Corporation:  John 
D.  Heffner,  Gerst,  Heffner.  Foldes,  & 
Podgorsky  Suite  1107. 1700  K  Street 
NW..  Washington.  DC  20006. 

For  Norfolk  and  Western  Railway 
Company:  Mark  D.  Perreault.  Assistant 
General  Solicitor,  Law  Department, 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245  TDD 
for  hearing  impaired  (202)  275-1721. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

Decided:  May  3a  1989. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre.  Lamboley.  and  Phillips.  Commissioner 


Lamboley  dissented  in  part  with  a  separate 
expression. 

Noreta  R.  McGee, 

Secretary. 

(PR  Doc.  8»-1387g  Filed  6-9-89;  8:45  am] 

BtLUMQ  COOC  703»-«1-« 


[Docket  No.  AB-S2  (Sub-No.  S2X)] 

TYie  Atctiison,  Topeka  and  Santa  Fe 
Raihfvay  Co.— Abandonment 
Exemption— In  Buchanan  County,  MO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonment  to  abandon  its 
6.05-mile  line  of  railrpad  between 
milepost  65.25  at  Bee  Creek  Junction  to 
milepost  71.30  at  St.  Joseph,  in  Buchanan 
County.  MO. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notiHed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U,S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  12, 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,  * 


*  A  stay  will  l>e  routinely  issued  by  the 
Commission  Id  those  proceedings  where  an 
informed  decision  on  environmental  Issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4  l.C.C.2d  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  n52.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  22. 1989.' 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  July  3. 
1989.  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  W. 
Blaszak,  The  Atchison.  Topeka  and 
Santa  Fe  Building  Company,  80  East 
Jackson  Boulevard.  Chicago.  IL  60604. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ob  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  June  16, 1989. 
Interested  persons  may  obtain  a  coy  of 
the  EA  h-om  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided  lune  2, 1989, 
By  the  Commission  )ane  F.  Mackall. 
Director.  Office  of  Proceedings. 

NoreU  R.  McGee, 

Secretary. 

[PR  Doc.  89-13785  Filed  6-9-89;  8:45  am] 

MUMG  CODE  70M-01-M  • 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(h)).  the 


•  See  Exempt  of  Rail  AbondonmenI — Offers  of 
Finan.  Assist.  4  I.C.C.Zd  164  (1987).  and  fmal  rules 
published  in  the  Federal  Register  on  Decemt>er  22. 
1087  (52  FR  48440-48446). 

'  The  Commission  wiii  accept  a  late-nied  trail  use 
statement  so  'orig  as  it  retatns  jurisdiction  to  do  so. 


•  <-■ 


'/',' 
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Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  April  13, 1989,  Wildlife 
Laboratories,  Inc  1401  Duff  Drive.  Suite 
600.  Fort  Collins,  Colorado  80524.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  carfentanil  (9743),  a  basic 
class  of  controlled  substance  in 
Schedule  D. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  flie  written 
comments  on  or  objections  to  the 
application  described  atrave  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301JM  in  such 
form  as  prescribed  by  21  CFR  131&47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
tn  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice. 
1405 1  Street.  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112],  and  must 
be  filed  on  or  before  July  IZ  1969. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(8),  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c),  (d),  (e)  and  (f)  are 
satisfied. 

Gene  R.  HaisUp. 

Deputy  ABsistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
AdminiitraUon. 
Dated:  June  S,  1968. 

[FR  Doc.  89-13800  Filed  »■  &-09;  8:45  am] 
BIUJNO  coot  4410-08-11 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

Job  Corps  Advisory  Committee; 
Changs  of  Meeting  Date 

A  public  meeting  of  the  Job  Corps 
Advisory  Committee  (formerly  named 
the  Job  Corps  Center  Assessment 
Advisory  Committee)  will  be  held  on 
June  28, 1988,  commencing  at  8:30  a  jn.. 
at  the  U.S.  Department  of  Labor,  Frances 
Perkins  Building,  3rd  and  Constitution 
Avenue  NW.,  Room  C5515,  Seminar 
Room  3.  Washington.  DC  202ia  This 
meeting  is  one  day  later  than  announced 
in  the  May  30, 1989  notice,  54  FR  22981. 

The  purpose  of  the  meeting,  as  part  of 
a  long  range  training  process,  is  to 
provide  the  opportunity  for  the  Job 
Corps  Advisory  Committee  and  its 
subgroups  to  meet  to  discuss  the 
Preliminary  Report  to  the  Secretary  of 
Labor. 

The  Job  Corps  Advisory  Committee's 
Subgroups  have  conducted  a  number  of 
meetings  and  need  to  report  their 
findings  and  conclusions  to  the 
Advisory  Committee  prior  to  the  Job 
Corps  Advisory  Committee  making  its 
report  to  the  Secretary  of  Labor. 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  Job  Corps  center  assessment  should 
send  20  copies  to  Peter  E.  Rell,  Director, 
Office  of  Jobs  Corps,  U.S.  Department  of 
Labor,  Room  N-450e.  Washington.  DC 
20210.  telephone  (202)  535-0&5O.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  26. 1989. 
Roberta  T.  |oiim. 
Assistant  Secretary  of  Labor. 

Signed  at  Wasiiington.  DC.  diit  6th  day  of 
June  1969. 

[FR  Doc.  fle-13888  Filed  »-e-«8;  8:45  am) 
■NJJNO  coot  aio-jom 


Mine  Safety  and  Heaittt  Administration 
[Docket  Na  M-M-71-C] 

CofMol  Pennsylvania  Coal  Co.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Consol  Pennsylvania  Coal  Company, 
Consol  Plaza,  Pittsburgh,  Pennsylvania 
15241  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-l(f)(2) 
(type  and  quality  of  firefighting 
equipment)  to  its  Bailey  Mine  [ID.  No. 
36-07230)  located  in  Greene  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
house  by  nozzle  closure; 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  l>e  at 
least  one  and  one-half  inch  in  diameter 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlingtoa  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards,  Regulatione 
and  Variances. 

Dated  )iine  1, 1989. 
[FR  Doc.  80-13886  Filed  6-0-86;  8:45  am] 

BNJJNO  COM  4Sie-«S.4l 


[Doditt  Na  II-89-72-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  [petition  to  modify  the 
application  of  30  CFR  75.1100-l(f)(2) 
(type  and  quality  of  firefighting 
equipment)  to  its  Buchanan  Na  1  Mine 
(ID.  No.  44-04856)  located  in  Buchanan 
County,  Virginia.  The  petition  is  filed . 


under  section  101(c)  of  the  Federal  Mine 
Safety  and  Healtii  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  Dehvery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameten 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  Uiis  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administi-ation,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  June  1. 1989. 
(FR  Doc.  89-13890  Filed  6-9-89;  8:45  am] 
BIUJNO  CODE  4510-43-M 
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IDocket  Na  M-89-73-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-l(f)(2) 
(type  and  quality  of  firefighting 
equipment)  to  its  Dilworth  Mine  (I.D.  No. 
36-04281)  located  in  Greene  County, 
Pennsylvania.  The  petition  is  filed  under 


section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  tiie  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameter 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  tlie  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  )une  1. 1989. 
[FR  Doc.  89-13891  Filed  6-9-89;  8:45  am] 

BOXINO  COOe  4S10-43-M 


[Docket  No.  M-8»-74-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-l(f)(2) 
(type  and  quality  of  firefighting 
equipment)  to  its  Rend  Lake  Mine  (I.D. 
No.  11-00601)  located  in  Jefferson 
County,  Illinois.  The  petition  is  filed 


under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  E)elivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameter 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi:  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  June  1. 1989. 
Patrida  W.  Silvey, 

Director  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  89-13892  Filed  6-9-89:  8:45  am) 

BIUJNO  CODE  4510-4»-M 


IDocket  No.  M-89-7S-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-1(0(2) 
(type  and  quality  of  firefighting 
equipment]  to  its  Shoemaker  Mine  (I.D. 
No.  46-01437)  and  its  Ireland  Mine  (I.D. 
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No.  46-01438)  both  located  in  Marshall 
County,  West  Virginia.  The  petition  is 
Tiled  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  fallowing  procedures: 

(a)  All  Tirefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modirication  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure: 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi): 

(c)  The  tm  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameter; 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  nrefighting  purposes: 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  ejected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  O^ce 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  June  1, 1969. 
(FR  Doc  09-13893  Filed  6-9-89;  8:45  am] 

MLLMQ  COOK  WtO-(»4l 


(Docket  Na  M-89-76-C] 

Consolidation  Coal  Co^  PetMon  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.1100-1(0(2) 
(type  and  quaUty  of  firefighting 
equipment)  to  its  Blackville  No.  1  Mine 


(ID.  No.  46-01967),  its  Blackville  No.  2 
Mine  (I.D.  No.  46-01968),  its  Humphrey 
No.  7  Mine  (I.D.  No.  46-01463),  its  Osage 
No.  3  Mine  (ID.  No.  46-01455),  and  its 
Arkwright  No.  1  Mine  (I.D.  No.  46-01452) 
all  located  in  Monongalia  County,  West 
Virginia,  to  its  Loveridge  No.  22  Mine 
(I.D.  No.  46-01433)  located  in  Marion 
County,  West  Virginia,  and  its  Robinson 
Run  No.  95  Mine  (I.D.  No.  46-01318) 
located  In  Harrison  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eUminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  ultimized  would  be  at 
least  one  and  one-half  inch  in  diameter; 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistent  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22303.  Alt 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  lune  1. 1989. 
(FR  Doc.  89-13894  Filed  6-0-89:  845  am) 

WLUNOCOOe  4610-4»-M 


(Doelc««  No.  M-«t-77-C) 

Quarto  Mining  Co^  PatWon  for 
Modification  of  Application  of 
Mandatory  Safety  StarMlard 

Quarto  Mining  Company,  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1100-l(f)(2)  (type  and  quality  of 
firefighting  equipment)  to  its  Powhatan 
No.  4  Mine  (ID.  No.  33-01157)  located  in 
Monroe  County.  Ohio.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  fire  hose  installed  for 
use  in  underground  coal  mines  have  a 
bursting  pressure  at  least  4  times  the 
water  pressure  at  the  valve  to  the  hose 
inlet  with  the  valve  closed. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  firefighting  nozzles  would  be 
modified  to  prevent  shut  off;  farthest 
closure  would  be  a  fog  pattern.  This 
modification  would  eliminate  shock 
loads  which  could  be  imposed  on  the 
hose  by  nozzle  closure; 

(b)  Delivery  pressure  would  be 
maintained  less  than  600  pounds  per 
square  inch  (psi); 

(c)  The  fire  hose  utilized  would  be  at 
least  one  and  one-half  inch  in  diameter 

(d)  All  fire  hose  to  be  deployed  as 
firefighting  equipment  would  be  mildew 
resistant  and  contain  a  single  polyester 
jacket  with  a  manufacturers  minimum 
specified  burst  strength  of  750  psi;  and 

(e)  The  fire  hose  would  only  be  used 
for  emergency  firefighting  purposes; 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
12, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Dated:  )une  1. 1909. 
(FR  Doc.  89-13895  Filed  8-9-89:  845  am) 

BOXMOCOOe  4S10-43-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safaguarda,  Subcommlttae  on 
Materiala  and  MetaUurgy;  Meeting 

The  ACRS  Subcommittee  on  Materials 
and  MetaUurgy  will  hold  a  meeting  on 
June  20, 1989.  Room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Tuesday.  June  20. 1989—6:30  aju.  UntU 
the  Conclusion  of  Business 

The  Subcommittee  will  review  low 
upper  shelf  energy  concerns  of  reactor 
pressure  vessels. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member.  Mr. 
Elpidio  Igne  (telephone  301/492-6192) 
between  7:30  ajn.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Date:  June  5, 1989. 
Gary  R.  QuittadireUwr, 
Chief,  Project  Review  Branch  No.  Z 
|FR  Doc.  89-13794  Filed  6-9-89;  8-45  am] 
eiUMQ  COOC  75M-«1-M 


Advisory  Committee  on  Reactor 
Safeguards,  Sul>commHtee  on 
Mechnical  Components;  Meeting 

The  ACRS  Subcommittee  on 
Mechnical  Components  will  hold  a 
meeting  on  June  21, 1989,  Room  P-lia 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  June  21. 198»— 8:30  ajn. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  and 
discuss:  (1)  Bechtel/KWU  Alliance 
Program  on  MOV  operability,  (2) 
concerns  on  the  reliability  of  check 
valves,  and  (3)  other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
member  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identified  below 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  301/492-8192) 
between  7:30  a.m.  and  4:15  pjn.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc,  which  may 
have  occured. 

Date:  )une  5. 1988. 
Gaiy  QiattsdireilMr. 
Chief  Project  Review  Branch  No.  Z 
[FR  Doc.  89-13795  Filed  6-9-89;  8:45  sm\ 

BHJJNQ  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Extreme  External 
Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Extreme 
External  Phenomena  will  hold  a  meeting 
on  June  22, 1989,  Room  P-110.  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  June  22. 1989— 8:30  ajn.  Until 
the  Condusion  of  Business 

The  Subcommittee  will  review  GI-40. 
"Seismic  Design  Criteria." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  bear 
presentatons  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Elpidio  Igne  (telephone  301/492-8192) 
between  7:30  ajn.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.  which  may 
have  occurred. 

Date:  June  5. 1969. 
Gary  Qnittacfaraiber, 

Chief.  Project  Review  Branch  No.  Z 
[FR  Doc.  89-13796  Filed  6-9-89;  8:45  am) 
BIUJNG  COOC  79a».«1-M 
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Advisory  Cominlttoe  on  Reactor 
Safeguards,  Meeting  of  ttte 
Subcommittee  on  Human  Factors; 
IMeeting 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  June  15. 
1989.  Room  P-110.  7920  Norfolk  Avenue. 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  June  15, 1969— l.-OO  pjn.  Until 
die  Conclusion  of  Business 

The  Subcommittee  will  discuss  a  draft 
RES  report  of  Chernobyl  "spin-off 
study  on  the  nature,  frequency,  and 
procedural  violations  at  U.S.  nuclear 
power  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  301/492-8109) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 


Date:  Itine  5, 1989. 
Gary  R.  QuittsdirailMr, 
Chief.  Project  Review  Branch  No.  2 
[PR  Doc.  89-13797  Filed  6-9-60;  8:45  am] 
SHJJNQCOOt  rstO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SeH-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stodc  Exchange,  Inc. 

lune  5. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

BP  Pnidhoe  Bay  Royalty  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
4596) 
Colonial  Investment  Grade  Municipal  Trust 
Shares  of  Benencial  Interest,  No  Par  Value 
(File  No.  7-4597) 
l^ltnam  High  Yield  Municipal  Trust 
Shares  of  Beneficial  Interest,  Without  Par 
Value  (File  No.  7-4598) 
Bay  State  Gas  Company 
Common  Stock,  $3.33  Vi  Par  Value  (File  No. 
7-4599) 
Repsol.  S.A. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-'«600) 
ROC  Taiwan  Fund  (The) 
Shares  of  BeneHcial  Interest,  $.01  Par  Value 
(File  No.  7-4601 
Van  Kampen  Merritt  Limited  High  Income, 
Inc. 
Common  Slock  $.01  Par  Value  (File  No.  7- 
4602) 
Kemper  Corporation 
Common  Stock.  $5.00  Par  Value  (File  No.  7- 
4603) 
Storage  Technology  Corporation 
Common  Stock.  110  Par  Value  (File  No.  7- 
4604) 
Cabletron  Systems.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
4605) 
Pan  Am  Corporation 
Warrants  expiring  5/1/93,  No  Par  Value 
(File  No.  7-4606) 
TCF  Financial  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
4607) 
Utilicorp  United  Inc. 
$1,775  Cumulative  Convertible  Preference 
Stock.  No  Par  Value  (File  No.  7-4608) 
Waban.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
4609) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  June  26, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  conmients  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  Hnds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatlian  G.  Katz. 
Secretary. 
(Fr  Doc.  89-13871  Filed  ft-9-89;  8:45  am] 

nUJNO  CODE  aOKMO-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Excfiange,  Inc. 

June  5, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Houghton  Mifflin  Co. 
Common  Slock.  $1.00  Par  Value  (File  No.  7- 
4591) 
Howtek,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
4592) 
Philips  Industries.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
4593) 
IGI.  Inc. 
Common  Slock.  10.  Par  Value  (File  No.  7- 
4594) 
KeyCorp 
Common  Stock,  $5.00  Par  Value  (File  No.  7- 
4595) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  26, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  flle  three 
copies  thereof  with  the  Secretary  of  the 
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Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  thus  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  89-13872  Filed  6-9-89;  8:45  amj 

BIUJNQ  COOe  M10-01-M 


(File  tto.  22-19380] 

Application  and  Opportunity  for 
Hearing;  National  Medical  Enterprises, 
Inc. 

June  5, 1989. 

Notice  is  hereby  given  that  National 
Medical  Enterprises,  Ina  (the 
"Company")  has  fi)ed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (hereinafter  sometimes  referred  lo 
as  the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeship 
of  Bankers  Trust  Company  (the  "Bank") 
under  indentures  dated  as  of  June  15, 
1981  (the  "1981  Indenture")  and 
February  6. 1986  (the  "1986  Indenture") 
between  the  Company  and  the  Bank 
which  were  heretofore  qualified  under 
tlie  Act  and  under  an  indenture  dated 
March  15, 1989  (the  "1989  Indenture") 
between  NME  PIP  Funding  I,  Inc..  Uie 
Company  and  the  Bank  which  has  not 
been  qualified  under  the  Act,  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  i.  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  the 
aforementioned  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is  a 
trustee  under  another  indenture  of  the 
same  obligor. 


The  Company  Alleges: 

(1)  Pursuant  to  the  1981  Indenture,  the 
Company  has  outstanding  $83,781,000 
aggregate  principal  amount  of  its  9% 
Convertible  Subordinated  Debentures 
Due  2006,  and  pursuant  to  the  1988 
Indenture,  the  Company  has  outstanding 
$282,119,000  aggregate  principal  amount 
of  its  Liquid  Yield  Option  ™  Notes  due 
December  4,  2004  (collectively,  the 
"Debt  Securities").  The  Debt  Securities 
were  registered  under  the  Securities  Act 
of  1933  (the  "1933  Act")  and  the  1981 
and  1986  Indentures  were  qualified 
tmder  the  Act. 

(2)  Pursuant  to  the  1989  Indenture, 
NME  PIP  Funding  I,  Inc.  has  outstanding, 
and  the  Company  has  guaranteed  on  a 
subordinated  basis,  $285,000,000 
aggregate  principal  amount  of 
Remarketed  Notes  *^  Due  April  3. 1996 
(the  "Notes").  The  Notes  have  not  been 
registered  under  the  1933  Act  and  the 
1989  Indenture  has  not  been  qualified 
under  the  Act  on  the  basis  that  the 
Notes  were  offered  and  sold  in  a  private 
placement  transaction  exempt  from 
registration  under  the  1933  Act  pursuant 
to  section  4(2)  thereof. 

(3)  The  Company  is  not  in  default 
under  the  1981  Indenture,  the  1986 
Indenture  or  the  1989  Indenture.  The 
Company's  obligations  under  the  1981 
Indenture,  the  1986  Indenture  and  the 
1989  Indenture  are  wholly  unsecured 
and  rank  pari  passu. 

(4)  The  provisions  of  the  1981 
Indenture,  the  1986  Indenture  and  the 
1989  Indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Bank  from  acting  as 
Trustee  under  said  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights    > 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22-19380.  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

Notice  if  further  given  that  any 
interested  persons  may,  not  later  than 
June  30, 1989,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 


45aFifdi  Street  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc  89-13874  Filed  6-»-89:  8:45  am| 
MLUNG  COOC  W10-0V« 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  8»-«-7] 

Fitness  Determination  of  R.I.C.  Inc. 
D/B/A  Skymaster  Air  Taxi  0/B/A 
Skymaster 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination — Order  89-6-7, 
Order  to  Show  Cause. 

summary:  The  Department  of 

Transportation  is  proposing  lo  find  that 
R.I.C,  Inc.  d/b/a  Skymaster  Air  Taxi 
d/b/a  Skymaster,  is  fit  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(e)(1)  of  the  Federal 
Aviation  Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-56.  Room  6401.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590,  and  serve 
them  on  all  persons  listed  in  Attachment 
A  to  the  order.  Responses  shall  be  filed 
no  later  than  June  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bemardnye  E.  Williams,  Air  Carrier 
Fitness  Division,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-9730. 

Dated:  June  6. 1988. 
Fatricl(  V.  Murphy,  )r.. 

Deputy  Assistant  Secretary  for  Po/ic}-  and 

In  tematioal  Affairs. 

|FR  Doc.  89-13fil2  Filed  6-9-89:  8:45  am| 
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Coast  Quard 

ICGD  89-046] 

Towing  Safety  Advisory  Committoe; 
Meeting  of  SutKommittees 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463:  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  all  Subcommittees 
of  the  Towing  Safety  Advisory 
Committee  (TSAC).  The  subcommittee 
meetings  will  be  held  on  July  12, 1989  at 
the  Sheraton  New  Orleans  Hotel,  500 
Canal  Street,  New  Orleans,  Louisiana. 
The  meeting  will  begin  at  1:30  p.m.  and 
end  at  4:00  p.m.  The  agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Call  to  Order 

2.  Discussion  of  the  following  topics: 

(a)  Personnel  Manning  and  Licensing 

(b)  Tug  Barge  Construction.  Certification 
and  Operations 

(c)  Port  Facilities  and  Operations 

(d)  Personnel  Safety  and  Work  Place 
Standards 

3.  Presentation  of  any  new  items  for 
consideration  of  the  Subcommittees. 

4.  Adjournment. 

Attendance  is  open  to  the  interested 
public.  Members  of  the  public  may 
present  oral  or  written  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 
CDR  R.j.  ASARO.  Executive  Director, 
Towing  Safety  Advisory  Committee, 
U.S.  Coast  Guard  (G-MP-3). 
Washington,  DC  20593-0001,  (202)  267- 
0449. 

Dated:  June  2. 1989. 
|.D.  Sipm. 

Rear  Admiral,  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety,  Securities  and 
Environmental  Protection, 
|FR  Doc.  89-13815  Filed  6-0-89:  8:45  am] 
MJJNO  COM  4t10-14-M 

ICGD  89-0451 

Towing  Safety  Advisory  Committee; 
Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  public  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  Towing  Safety 
Advisory  Committee  (TSAC).  The 
meeting  will  be  held  on  July  13, 1989,  at 
the  Sheraton  New  Orleans  Hotel,  500 
Canal  Street,  New  Orleans,  Louisiana. 
The  meeting  is  scheduled  to  begin  at 
8:00  a.m.  and  end  at  4:00  p.m. 


Attendance  is  open  to  the  interested 

public.  Items  to  be  discussed  are 

expected  to  be  as  follows: 

— ^TSAC  Operations  and  Work  Program 

— Current  Work  Programs 

— Subcommittee  Reports 

A.  Personnel  Manning  and  Licensing 

B.  Tug-Barge  Construction. 
Certification  and  Operations 

C.  Port  Facilities  and  Operations 

D.  Personnel  Safety  and  Work  Place 
Standards 

— Briefing  of  Coast  Guard  related 

activities 
— Any  other  matter  properly  brought 

before  the  Committee. 
Where  appropriate,  reports  on  the  above 
items  may  be  followed  by  TSAC 
discussion,  deliberation,  and 
recommendations  concerning  these 
subjects,  including  rulemaking  projects. 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  if  time 
permits,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  of  TSAC  no  later  than  the  day 
before  the  meeting.  Written  statements 
or  materials  may  be  submitted  for 
presentation  to  the  Committee.  To 
ensure  distribution  to  each  member  of 
the  Committee,  30  copies  of  written 
material  should  be  submitted  to  the 
Executive  Director  no  later  than  July  3. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  R.  J.  ASARO,  Executive  Director. 
Towing  Safety  Advisory  Committee, 
U.S.  Coast  Guard  (G-MP-3). 
Washington,  DC  20593-0001.  (202)  267- 
0449. 

Dated:  June  2, 1989. 
I.D.  Sipes. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
(FR  Doc.  89-13818  Filed  6-9-89;  8:45  am] 

MLLMM  COOe  4t10-14-M 


Maritime  Administration 
[Docktt  No.  A-179] 

Appilcation  for  Acceptable  Level  of 
Domestic  Carriage  Under  Section  506 
of  the  Merctiant  Marine  Act,  1936,  as 
Amended 

summary:  Notice  is  hereby  given 
inviting  comments  on  the  acceptable 
level  of  domestic  carriage  by  operators 
under  Section  506  of  the  Merchant 
Marine  Act,  1936,  as  amended. 
date:  Comments  must  be  received  on  or 
before  July  14, 1989. 

ADDRESS:  Comments  in  triplicate  are  to 
be  submitted  to  the  Secretary,  Maritime 


Administration.  Room  7300.  Department 
of  Transportation,  400  Seventh  Street 
SW..  Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Patton.  Jr..  Deputy  Chief 

Counsel,  Maritime  Administration. 
Washington,  DC  20590,  tel  (202)  366- 
5711. 

SUPPLEMENTARY  INFORMATION:  The 

Maritime  Administrator  on  June  5, 1989, 
issued  a  Final  Opinion  and  Order  in 
Docket  No.  A-179.  In  that  decision  it 
was  found  that,  among  other  things,  it  is 
appropriate  for  the  Maritime 
Administration  to  establish  guidelines 
on  the  acceptable  level  of  domestic 
carriage  for  operators  of  vessels  built 
with  the  aid  of  construction-differential 
subsidy  (CDS)  when  engaged  on  a 
voyage  in  foreign  trade  on  which  such 
vessel  may  stop  at  the  state  of  Hawaii, 
or  an  island  possession  or  island 
territory  of  the  United  States  under 
section  506  of  the  Merchant  Marine  Act, 
1936,  as  amended  (Act). 

Interested  persons  are  invited  to 
submit  comments  on  such  acceptable 
level.  Comments  particularly  would  be 
helpful  on  whether  that  level  should  be: 
(1)  A  set  percentage  of  foreign  to  total 
carriage  by  cargo  (TEU  or  tonnage)  or 
freight  revenue;  (2)  a  set  TEU  or  tonnage 
level  of  foreign  carriage;  (3)  a  threshold 
percentage  of  domestic  carriage  with 
greater  carriage  permitted  based  on 
establishment  of  certain  facts,  and  the 
nature  of  the  facts  to  be  considered;  (4) 
measured  on  a  voyage  or  annual  basis 
for  a  CDS-built  vessel  or  on  the  basis  of 
all  CDS-built  vessles  on  a  service;  (5)  a 
narrative  standard;  or  (6)  some  other 
measure. 

Interested  persons  are  also  invited  to 
submit  comments  on  the  procedure  by 
which  the  acceptable  level  is  to  be 
implemented:  (1)  Policy  guidelines 
statement;  (2)  general  rulemaking;  (3)  ad 
hoc  determination;  or  (4)  some  other 
means. 

The  goal  of  the  Maritime 
Administration  in  this  matter  is  to 
*  establish  guidelines  that  are  minimally 
intrusive  and  as  self-executing  as 
possible,  consistent  with  the  concerns  of 
Congress  under  the  Act.  The  owners  and 
operators  of  CDS-built  vessels  need  to 
know  the  scope  of  operations  which  will 
not  jeopardize  or  breach  their  CDS 
contracts.  The  Jones  Act  vessel 
operators  and  owners  need  to  know 
such  scope  so  that  they  can  make 
reasonable  business  decisions  on  their 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  ^.oOO  Construction-Differential 
Subsidies  (CDS)) 
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By  order  of  the  Maritime  Administration. 
James  E  Saari, 
Secretary. 

Date:  June  6. 1989. 
[FR  Doc.  89-13844  Filed  6-9-89:  8:45  am] 
BHXMO  COOC  4t10-«1-« 


National  Highway  Traffic  Safety 
Administration 

Meetings 

agency:  National  Highway  Tragic 
Safety  Administration. 
action:  Notice. 

summary:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs.  This  notice  also 
announces  two  additional  meetings  to 
be  held  on  the  implementation  of  the 
automatic  occupant  protection 
requirements  of  Standard  No.  208, 
Occupant  Protection. 
DATES:  The  agency's  reguJar,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research  and  enforcement 
programs  will  be  held  on  July  13, 1989, 
beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research  and  enforcement  programs, 
must  be  submitted  in  writing  by  July  5. 
1989.  If  sufficient  time  is  available, 
questions  received  after  the  July  5  date 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company  submitting 
a  question  does  not  have  to  be  present 
for  the  question  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  July  5,  and  the  issues  tc  be 
discussed,  will  be  mailed  to  interested 
persons  by  July  10, 1989.  This  Ust  will 
also  be  available  at  the  meeting. 

ADDRESS:  Questions  for  the  July  13 
meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401, 400  Seventh 
Street  SW.,  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facility, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan. 

SUPPLEMENTARY  INFORMATION:  NHTSA 

will  hold  its  regular  quarterly  meeting  to 
answer  questions  from  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  eriforcement 
programs  on  July  13, 1989.  The  meeting 
will  begin  at  10:30  a.m.,  and  will  be  held 
in  the  Conference  Room  of  the 
Environmental  Protection  agency's 


Laboratory  Facility,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  these  NHTSA  activities 
which  are  tehcnical,  interpretative  or 
procedural  in  nature.  A  transcript  of  the 
meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington,  DC 
within  four  weeks  after  the  meeting. 
Copies  of  the  transcript  will  then  be 
available  at  twenty-five  cents  for  the 
first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 
100  to  150  pages)  upon  request  to 
NHTSA  Technical  Reference  Section, 
Room  5108,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

The  agency  also  wishes  to  announce 
that  following  the  two  public  meetings 
which  are  scheduled  for  July  13  and  in 
October,  it  will  conduct  a  discussion  of 
issues  relating  to  the  implementation  of 
the  automatic  occupant  protection 
requirements  of  Standard  No.  208. 
Following  the  July  13  NHTSA/Industry/ 
Public  meeting,  the  agency  will  hold  a  * 
meeting  on  issues  regarding  automatic 
safety  belts.  That  meeting  will  begin  at 
approximately  1:30  p.m.  and  end  at 
approximately  6:00  p.m.  If  necessary,  the 
meeting  will  reconvene  at  9:00  a.m.  July 
14.  Discussions  will  include  usage  rates 
of  various  types  of  belt  systems,  their 
effectiveness  in  reducing  casualties 
when  used,  and  consumer  acceptance 
issues. 

Following  the  tentatively  scheduled 
October  NHTSA/Industry/Public 
meeting,  the  agency  will  hold  a  meeting 
to  discuss  air  bag-related  issues, 
including  their  safety  effectivenes, 
reliability,  belt  usage  with  air  bags, 
threshhold  deployment  strategies, 
sensor  strategies,  bag  design  (tethered, 
folded,  type  of  material,  venting,  etc.). 
belt  pretensioner  use,  data  collection 
protocols,  and  consumer  acceptance 
issues.  Presentations  by  agency  sta^ 
will  be  made  at  the  July  13  session. 
Anyone  desiring  to  make  presentations 
at  the  July  and  October  meeting  should 
contact  Mary  Coyle,  NRD-01,  Room 
6206,  400  Seventh  Street  SW., 
Washington.  DC  20590,  telephone  (202) 
366-1537  by  June  30  for  the  July  13 
meeting,  and  by  September  15  for  the 
October  meeting.  The  agenda  for  the 
July  13  meeting  will  be  available  by  July 
10. 

Issued  on  June  7, 1989. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-13839  Filed  6-9-89;  8:45  am] 

BILUNG  COOC  4t10-5>-M 


UNITED  STATES  INFORMATION 
AGENCY 

Cultural  Property  Advisory  Committee; 
Meeting 

The  Cultural  Property  Advisory 
Committee  will  conduct  subcommittee 
meetings  and  a  meeting  of  the  full 
Committee  on  June  21,  22.  23  at  301 
Fourth  Street.  SW..  Washington,  DC. 
Agenda  for  the  meeting  is  as  follows: 

Wednesday.  June  21 

3-4:30  pm    Open  to  the  Public  (from  3  to 
3:45  pm):  Meeting  of 
Administrative/Financial 
Subcommittee  in  Room  840.  The 
meeting  will  be  closed  to  the  public 
at  3:45  pm. 

Thursday,  June  22 

9  am-d:30  am    Open  to  the  Publia* 

Chairman  convenes  meeting  in 
Room  840.  Administrative/Financial 
Subcommittee  reports  and  proposes 
recommendations. 
9:30  am-10  am    Closed  to  the  Public: 
Administrative/Financial 
Subcommittee  report  from  the 
closed  Subcommittee  meeting. 

10  am  to  Noon  and  1:30  pm  to  4:30  pm 

Open  to  the  Public:  Legal 
Subcommittee  meets  in  Room  840. 

10  am  to  Noon    Open  to  the  Public: 

Communications  Subcommittee 
meets  in  conference  room  in  Room 
849. 
1  :;)0  to  4:30  pm    Closed  to  the  Public: 
Drafting  Subcommittee  meets  in 
conference  room  in  Room  849. 

Friday.  June  23 

9  am  to  11  am    Open  to  the  Public: 
Committee  meets  in  Room  840. 
Discussion  of  reports  by  the  Legal 
and  Communications 
subcommittees  with 
recommendations  for  future  action. 

11  am  to  Noon    Closed  to  the  Public: 

Discussion  of  report  by  the  Drafting 

Subcommittee  with 

recommendations  for  future  action. 
Those  portions  of  the  Committee's 
meeting  and  the  Administrative/ 
Financial  Subcommittee's  meeting 
concerned  with  assessing  performance 
and  other  aspects  of  staff  support  will 
be  closed  to  the  public  in  accordance 
with  5  U.S.C.  552b(c)(6).  The  meeting  of 
the  Drafting  Subcommittee  and  the 
portion  of  the  Committee's  meeting 
concerned  with  the  report  of  the 
Drafting  Subcommittee  will  be  closed  to 
the  public  in  accordance  with  5  U.S.C. 
552b(c)(9)(B)  because  there  will  be 
discussion  of  the  effectiveness  of  U.S. 
import  restrictions  on  artifacts  from  Ell 
Salvador  and  public  disclosure  of  this 
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information  could  lead  to  the 
circumvention  of  the  restrictions  and 
would  be  likely  to  frustrate  signiHcantly 
implementation  of  proposed  actions  and 
policies. 

Members  of  the  public  wishing  to 
attend  the  open  sessions  of  Committee 
and  Subcommittee  meetings  should 
contact  Ms.  Vicki  Rose  on  485-6612  by 
Noon  on  Tuesday,  June  20.  Public 
attendance  will  be  limited  due  to  the 
size  of  the  meeting  room  and  must  be 
arranged  in  advance  because  of 
controlled  access  to  the  USIA  Building. 

Date:  )une  7. 1989. 
Bnica  S.  Gelb, 

Director.  United  States  Information  Agency. 

Determination  To  Close  Portions  of  the 
Meeting  of  the  Cultural  Property 
Advisory  Committee,  June  21-23, 1969    - 

Based  on  information  provided  to  me 
by  the  Cultural  I^operty  Advisory 
Committee,  I  hereby  determine  that 
certain  portions  of  the  meetings  of  the 
Cultural  Property  Advisory  Committee 
and  its  Subcommittees  scheduled  on 
June  21-23  may  be  closed  to  the  public. 

The  Committee  has  requested  that 
those  portions  of  the  meetings  of  the 
Administrative/Financial  Subcommittee 
and  the  committee  be  closed  to  the 


public  in  accordance  with  5  U.S.C 
552b(c)(6).  Also,  that  the  meeting  of  the 
Drafting  Subcommittee  and  the  portion 
of  the  Committee  meeting  where  the 
Drafting  Subcommittee  reports  on  the 
effectiveness  of  U.S.  import  restrictions 
on  artifacts  from  El  Salvador  be  closed 
to  the  public  in  accordance  with  5  U.S.C. 
552b(c)(9)(B). 

Date:  June  7. 1989. 
Bruce  S.  Gflll>. 

Director,  United  States  Information  Agency. 
[FR  Doc  89-13890  Filed  6-9-89;  8:45  am] 

BtLUNQ  COOe  tlSO-OI-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Environmental 
Hazards;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pub.  L  92-463. 
section  10(a)(2],  that  a  meeting  of  a 
subcommittee  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  at  the  Department  of 
Veterans  Affairs  Central  OfHce,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420  on  June  26, 1989.  The  purpose  of 
the  meeting  is  to  assist  the  Department 
in  the  development  of  Agency  policy 


with  respect  to  veterans'  claims  for 
compensation  based  upon  exposure  to 
herbicides  containing  dioxin  compatible 
with  the  decision  of  the  court  in  Nehmer 
V.  Veterans  Administration,  et  al. 

The  meeting  will  convene  at  9:00  a.m. 
until  5:30  p.m.  in  Room  119.  This  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room.  Because 
this  capacity  is  limited,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Ms.  Sylvia  Arrington,  Veterans 
Affairs  Central  Office  (phone  202/233- 
2115)  prior  to  June  19, 1989. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L  Conway,  Special  Assistant  to 
the  General  Counsel,  Room  1034. 
Veterans  Affairs  Central  Office. 
Submitted  material  must  be  received  at 
least  five  days  prior  to  the  meeting.  Such 
members  of  the  public  may  be  aslced  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

Dated:  June  1, 1989. 

By  direction  of  the  Secretary. 
Rou  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc  89-13799  Filed  8-9-89;  8:45  am] 
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FEDERAL  ENEROY  REOULATOflV 
COMMISSION 

June  7, 1989. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-49),  5  U.S.C.  552B: 
DATE  AND  TIME:  June  14, 1989, 10:00  a.m. 
PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306,  Washington,  D.C  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  dociunents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda.  89Btfa  Meeting — |une 
14. 1989,  Regular  Meeting  (1IM»  a.m.) 

CAP-1. 
Project  No.  663-003,  Puerto  Rico  Electric 
Power  Authority 
CAP-2. 
Project  No.  7490-012,  Commonwealth 
Hydroelectric  Inc 
CAP-3. 
Docket  No.  UL89-16-001.  Consolidated 
Hydro,  Inc 
CAP-4. 
Project  No.  9838-002,  Catalyst  Energy 
Department  Corporation 
CAP-S. 
Project  Nos.  7802-006  and  10488-OOa 
Natural  Energy  Resources  Company 
CAP-6. 

Project  No.  10477-001,  Burke  Dam  Hydro 
Associates 
CAP-7. 

Docket  No.  EL88-29-001,  Larry  M.  Taylor 
CAP-8. 
Project  No.  3512-010,  UAH-Braendly  Hydro 
Associates 
CAP-9. 
Docket  No.  ER89-312-000,  Vermont  Yankee 
Nuclear  Power  Corporation 
CAP-10. 
Docket  No.  ER89-366-000,  New  York  State 
Electric  &  Gas  Corporation 
CAP-11. 
Docket  No.  ER80-259-012.  Kansas  Gas  & 
Electric  Company 


CAP-12. 
Docket  No.  EL88-38-001,  Minnesota  Power 
&  Light  Company 
CAP-13. 
Docket  No.  QF88-72-002.  Walker 

Resources,  Inc 
Docket  No. 
CAP-14. 
Docket  No.  ER84-560-007,  Union  Electric 
Company 
CAP-15. 
Docket  Nos.  ER84-571-006,  ER85-486-001 
and  ER86-300-001  (Phase  II),  Utah  Power 
&  Light  Company 
CAP-16. 

Omitted 
CAP-17. 
Docket  No.  QF86-590-003,  Coso  Energy 

Developers 
Docket  No.  QF86-5gi-002,  Coso  Power 
Developers 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  FA86-83-001,  Public  Service 
Company  of  Colorado 

CAM-2. 
Docket  No.  GP84-23-029  (Phase  2).  Stowers 
Oil  &  Gas  Company,  Panhandle  Energy 
Corporation,  Prairie  Oil  Company, 
Sharon  Oil  Company.  Almac  Oil 
Company,  Judy  Oil  Company,  Kim 
Petroleum  Company,  Inc.,  Komanche  Oil 
&  Gas  Company,  Omega  Energy, 
Tumbleweed  Production,  Panstar  Oil  & 
Gas,  Inc,  Dennis  Mills  Enterprises,  Wy- 
Vel  Corporation,  Walker  Operating 
Corporation,  and  3W  Oil,  Inc 

CAM-3. 
Docket  No.  GP86-51-001,  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp.  v. 
Cabot  Pipeline  Corporation  and  Texaco 
Producing  Inc 

CAM-4. 
Docket  No.  SA8&-13-00Z  Valero  Interstate 
Transmission  Company 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  RP8&-169-000,  Southern 
Natiu-al  Gas  Company 
CAG-2. 
Docket  No.  RP89-170-000,  Williams 
Natural  Gas  Company 
CAG-3. 
Docket  No.  RP89-174-000.  Southern 
Natural  Gas  Company 
CAG-4. 
Docket  No.  RP89-178-000.  Colorado 
Interstate  Gas  Company 
CAG-5. 
Docket  No.  RP89-137-001.  Northwest 
Pipeline  Corporation 
CAG-6. 
Docket  No.  RP89-44-001.  Florida  Gas 
Transmission  Company 
CAG-7. 
Docket  No.  RP89-119-002.  Texas  Gas 
Transmission  Corporation 
CAG-8. 


Docket  No.  TA89-1-2&-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-9. 
Docket  Nos.  TA80-1-4-000.  001,  002.  TM89- 
2-4-000  and  001,  Granite  State  Gas 
Transmission,  Inc 
CAG-10. 
Docket  No.  RP88-228-016.  Tennessee  Gas 
Pipeline  Company 
CAG-11. 
Docket  Nos.  RP88-228-017  and  RP89-29- 
004,  Tennessee  Gas  Pipeline  Company 
CAG-12. 
Docket  Nos.  RP85-177-062  and  CP8fr-136- 
006,  Texas  Eastern  Transmission 
Corporation 
CAG-13. 
Docket  No.  RP8»-«4-002.  Florida  Gas 
Transmission  Company 
CAG-14. 

Docket  Nos  RP8e-140-002,  001.  TA89-1- 
43-001  and  RP88-39-002,  Williams 
Natural  Gas  Company 
CAG-15. 
Docket  No.  OR88-1-001,  Cook  Inlet  Pipe 
Line  Company 
CAG-16. 
Docket  No.  RP85-47-005.  East  Tennessee 
Natural  Gas  Company 
CAG-17. 
Docket  No.  RP87-7-050,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-ia 
Docket  No.  RP88-184-009.  El  Paso  Natural 
Gas  Company 
CAG-19. 
Docket  Nos.  RP88-196-008  and  RP89-59- 
002,  Transwestem  Pipeline  Company 

CAG-za 

Docket  No.  RP8&-73-001.  Pelican  Interstate 
Gas  System 
CAG-21. 
Docket  No.  RP86-87-004.  Questar  Pipeline 
Company  (formeriy  Mountain  Fuel 
Resources.  Inc) 
CAG-22. 
Docket  Nos.  RP88-282-005  and  CP89-^7- 
002,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-23. 
Docket  No8   rQ89-l -46-017.  RPe6-165-011 
and  RP86-16&-011.  Kentucky  West 
Virginia  Gas  Company 
CAG-24. 

Docket  Nos.  CP86-578-022  and  RP85-1»- 
030,  Northwest  Pipeline  Corporation 
CAG-25. 

Omitted 
CAG-26. 

Omitted 
CAG-27. 
Docket  No.  CP89-a92-001.  Amerada  Hess 
Corporation 
CAG-18. 
Docket  No.  Cl61-e45-002.  Pennzoil 
Products  Company  (Succe8Sor-in-Inier«st 
to  Pennzoil  Company) 
CAG-29. 
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Docket  No.  CI80-191-001.  Shell  Gas 

Pipeline  Company 
CAG— 30. 
Docket  Nos.  8789-1901-000.  8789-1902- 

000.  8789-1993-000.  8789-1994-000. 

8789-1995-000.  S789-1996-00a  8789- 

1997-000.  8789-1998-O00.  8789-1999-OOa 

S789-200IM)00  and  8789-2001-000. 

70MCA7.  a  7exai  Intrastate  Pipeline 
CAG-31. 
Docket  Nos.  8788-4888-000.  ST88-4680-000 

and  8788-5419-000.  Gulf  States  Pipeline 

Corporation 
CAG-32. 
Docket  Nos.  8789-1257-000.  8789-1802-000 

and  8789-203^-000.  Cabot  Pipeline 

Company 
CAC— 33 
Docket  Nos.  8781-280-003,  004. 005,  8785- 

559-000.  8785-630-000  and  8785-789- 

000.  Mustang  Fuel  Corporation  and 

Enogex  Inc. 
CAG-34. 
Docket  Nos.  8788-5892-000,  S789-194-O00. 

S789-29fr-O00,  8789-349-000.  8789-350- 

000.  8789-1505-000  and  8789-1506-000. 
BP  Gas  7ransmis8ion  Company 

CAG-35. 
Docket  No.  CP87-408-001.  Owens-Coming 
Fiberglas  Corporation  v, 
7ran8Continental  Gas  Pipe  Line 
Corporation 
CAG-36. 
Docket  Nos.  CP88-860-001  and  CP89-24&- 

001,  Williams  Natural  Gas  Company 
CAG-37. 

Docket  No.  CP87-378-001.  Midwestern  Gas 
7ranKmissian  Company 
CAG-^. 
Docket  No.  CP86-67B-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-39. 

Omitted 
CAG-40. 

Omitted 
CAG-41. 

Omitted 
CAG-42. 
Docket  No.  CP89-302-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-43. 
Docket  No.  CP89-1 133-000. 7ennessee  Gas 
Pipeline  Company 
CAG-44. 
Docket  No.  CP87-784-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-45. 
Docket  Nos.  CP88-225-003,  CP88-7S9-001 
and  CP87-389-002.  National  Fuel  Gas 
Supply  Company 

/.  Licensed  Project  Matters 

P-1. 
Reserved 


//.  Electric  Rate  Matters 

ER— 1. 

Docket  No.  EL88-39-000,  NoHhem  States 
Power  Company  (Wisconsin) 

Docket  No.  EL89-9-000,  Northern  States 
Power  Company  (Minnesota).  Order  on 
recovery  of  minimum  take  payments. 

MiscellaiMOus  Agenda 

M-1. 

Docket  No.  FA8&-70-001.  Missouri  Public 
Service  Company,  A  Division  of 
UtiliCorp  United.  Inc.  Opinion  and  order 
on  accounting  adjustment. 
M-2. 

Reserved 
M-3. 
Reserved 

/.  Pipeline  Rales  Matters 

RP-1. 
Docket  Nos.  RP87-71-002  and  RP88-182- 
002,  Gas  Research  Institute.  Order  on 
remand  concerning  CRI's  end-use 
research. 

RP-2. 
Docket  No.  RP88-209-000.  Natural  Gas 
Pipeline  Company  of  America.  Order 
concerning  settlement  on  allocation  of 
demand  costs,  seasonal  rates  and 
mileaging  of  transportation  rates.      -« 

RP-3. 
Docket  Nos.  CP82-487-000  and  7A87-4-49- 
002  (Phase  V],  Williston  Basin  Interstate 
Pipeline  Company.  Initial  decision  on 
take-or-pay  buyout  and  buydown 
amounts  in  purchased  gas  costs. 

RP-«. 
Docket  Nos.  CP82-487-016.  CP82-487-001, 
7A84-2-49-000  and  7A85-1-49-000 
(Phase  III),  Williston  Basin  Interstate 
Pipeline  Company.  Concerning  initial 
decision  on  gas  purchase  contracts  being 
imprudent  or  abusive. 

RP-6. 
Docket  Nos.  CP82-487-014.  CP82-487-015, 
RP84-62-000  and  RP84-03-000  (Phase  II). 
Williston  Basin  Interstate  Pipeline 
Company.  Initial  decision  on  costs 
allocation  and  storage  and  transportation 
rate  design,  rate  base  treatment  of  1983 
net  injections  into  storage  and  rate  of 
return. 

//.  Producer  Matters 

CI-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 
Docket  Nos.  CP88-6-001  and  RP88-8-007, 

United  Gas  Pipe  Line  Company 
Docket  Nos.  CP78-^5-000.  CP79-129.000, 

CP80-164-000  and  CP78-432-000.  ANR 


Pipeline  Company  and  ANR  Storage 

Company 
Docket  Nos.  CP83-232-000  and  CP84-196- 

000.  Columbia  Gulf  7ransmission 

Corporation 
Docket  No.  CP75-104-000.  High  Island 

Offshore  Systems 
Docket  No.  CP78-433-000.  Michigan 

Consolidated  Gas  Company 
Docket  Nos.  CP78-124-000  and  CP86-395- 

000,  Northern  Border  Pipeline  Company 
Docket  No.  S788-3071-O0a  Northern 

Natural  Gas  Company 
Docket  No.  CP79-78-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  Nos.  CP78-282-000,  CP76-41 8-000. 

CP76-428-000  and  CP77-410-000,  Sea 

Robin  Pipeline  Company 
Docket  Nos.  CP75-19-00a  CB79-374-000 

and  CP8&-509-000,  Southern  Natural  Gaa 

Company 
Docket  No.  CP74-89-000,  Stingray  Pipeline 

Company 
Docket  Nos.  CP78-545-000  and  CP84-387- 

000. 7enne88ee  Gas  Pipeline  Company 
Docket  Nos.  CPfO-Sl-OOO  and  CP81-26-O0a 

7runkline  Gas  Company 
Docket  No.  CP76-118-O00,  U-7  Offshore 

System.  Inquiry  in  response  to  requests 

for  rehearing. 
Linwood  A.  Walaoo.  |r„ 
Acting  Secretary. 
(PR  Doc.  89-14036  Filed  6-6-89:  3:52  pmj 

BHJJNQ  CODE  STIT-OI^ 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

QOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  Notice 
forwarded  to  Federal  Register  on  June  7, 
1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  meeting:  10:00  a.m..  Wednesday. 
June  14. 1989. 

CHANGES  IN  THE  MEETING:  Deletion  of 
the  following  open  item(s)  from  the 
agenda: 

Proposed  1990  Federal  Reserve  Bank 
budget  objective. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  7. 1989. 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  89-13951  Filed  6-7-89:  5:00  pmJ 
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DCPARTMENT  OF  TRANSPORTATION 

Reeearcl)  and  Special  Programa 
Administration 

49  CFR  Parte  107. 171, 172. 173, 176, 
177. 178,  and  180 

[Doefcet  No*.  HM-lSSi  183A:  Aindt  Ne& 
107-20. 171-100. 172-118. 173-212. 176-27. 
177-71. 17a-«9. 180-2] 

RIN  2137-AA42 

Requirementa  for  Cargo  Tanka 

AOmcv:  Research  and  Special  Programs 
Administration  (DOT). 
ACnOM:  Final  rule. 


r.  This  rule  amends  the 
Hazardous  Materials  Regulations  (HMR) 
pertaining  to  the  manufacture  of  cargo 
tanks  and  the  operation,  maintenance, 
repair  and  requalification  of  all 
specification  cargo  tanks  (including 
specifications  not  authorized  for  new 
construction).  This  rule  revises  and 
clarifies  certain  commodity  sections  in 
Part  173,  reorganizes  the  cargo  tank 
specifications  in  Part  178,  and  provides 
for  vacuum-loaded  cargo  tanks.  It 
establishes  a  new  Part  180  containing 
requirements  governing  the 
maintenance,  use,  inspection,  repair, 
retest  and  requalification  of  cargo  tanks 
used  to  transport  hazardous  materials. 
In  response  to  comments,  and  as  an 
alternative  to  another  method  included 
in  the  proposal,  this  rule  establishes 
certain  registration  requirements  in  Part 
107  for  persons  who  are  engaged  in  the 
manufacture,  repair,  or  certification  of 
any  DOT  specification  cargo  tank  or  any 
cargo  tank  manufactured  under 
exemption  to  transport  hazardous 
materials. 

The  intended  effect  of  these 
regulatory  changes  is  to  improve  safety 
in  the  transportation  of  bulk  quantities 
of  hazardous  materials  in  cargo  tank 
motor  vehicles.  This  final  rule  includes 
improved  standards  for  inspection  and 
testing  of  cargo  tanks,  improved  valves 
tmd  closures  to  prevent  leakage  and  the 
risk  of  fire  in  overturns  and  odier 
accidents,  and  new  qualification  criteria 
for  cargo  tank  manufacturers,  repairers, 
and  inspectors. 

DATCa:  Effective  December  12. 1989.  See 
also  specific  applicability  dates  in  the 
regulations  adopted  under  this 
rulemaking.  However,  compliance  with 
the  regulations  as  amended  in 
i(  178.337. 178.338  and  Part  180,  with 
the  exception  of  those  concerning 
registration  and  design  certification,  is 
authorized  from  June  12, 1989. 

For  this  final  rule,  the  30  day    ' 
limitation  for  the  receipt  of  a  petition  for 


reconsideration  (49  CFR  106.35]  is 

hereby  waived  and  90  days  provided  in 

place  thereof.  Petitions  for 

reconsideration  must  be  received  on  or 

before  September  12, 1989. 
The  incorporation  by  reference  of 

certain  publications  listed  in  this 

amendment  is  approved  by  the  Director 

of  the  Federal  Register  as  of  December 

12.1989. 

TOM  nrnTHiR  iNFomiMTioN  comtact: 

Charles  Hochman.  Jose  Pena.  Susan 
Murphy  (202)  360^545,  or  HatUe 
Mitchell  (202)  366-4488.  Office  of 
Hazardous  Materials  Transportation, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street 
SW..  Washington,  DC  20590;  or, 

Richard  Singer  (202)  366-2994.  Office  of 
Motor  Carrier  Safety,  Federal 
Highway  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

aUPPLEMCNTANY  INRMIMATION: 

L  Background 

On  September  17, 1985.  RSPA 
pubUshed  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  under  Docket  HM-183,183A  (50 
FR  37766).  The  NPRM  contained 
proposals  to  revise  and  clarify  the  HMR 
pertaining  to  the  manufacture, 
maintenance,  requalification  and  use  of 
all  specification  cargo  tanks.  These 
proposals  were  based  on  research 
findings,  petitions  for  rule  change, 
requests  for  interpretation  of  the 
regulations,  recommendations  from 
other  agencies,  and  RSPA's  and  the 
Federal  Highway  Administration's 
(FHWA)  efforts  to  eliminate  certain 
exemptions  and  to  correct  discrepancies 
and  deficiencies  appearing  in  the 
requirements  for  cargo  tanks  in  the 
HMR.  On  December  5, 1985,  RSPA 
pubUshed  a  document  making  certain 
corrections  and  changes  to  the  NPRM 
(50  FR  49866),  and  on  January  23, 1986, 
RSPA  extended  the  time  for  filing 
written  comments  on  the  NPRM  (51  FR 
3085).  Interested  readers  should  refer  to 
the  aforementioned  documents  for 
additional  background  discussion. 

During  1985  and  1986,  RSPA  and 
FHWA  held  a  public  briefing  and  three 
public  hearings  to  allow  interested 
persons  to  participate  in  this  rulemaking 
proceeding.  In  addition.  RSPA  received 
over  100  twritten  comments  on  the 
proposals  contained  in  the  NPRM.  These 
comments  were  from  trade  associations, 
cargo  tank  manufacturers  and  repairers, 
shippers,  carriers,  disinterested 
inspectors,  insurance  organizations. 
State  and  local  agencies,  etc.  All 


comments,  including  late  submission 
and  hearing  transcripts,  were  reviewed 
by  RSPA  and  FHWA  staff  members. 
These  comments  contain  many  diverse 
views  on  how  to  improve  the  safe 
transportation  of  hazardous  materials  in 
cargo  tanks.  Some  of  the  comments 
were  vague  or  unsupported  by  data. 
RSPA  and  FHWA  held  a  series  of  public 
working  meetings  with  certain 
commenters  to  obtain  clarification  of 
their  comments  and  additional 
supporting  information  on  their  alternate 
proposals.  These  meetings  were  held 
bom  March  1987  through  February  1988. 

Several  well-defined  aspects  of  the 
NPRM  were  the  subject  of  most  of  the 
commentary.  In  some  cases,  a  review  of 
the  costs  and  safety  benefits  involved 
has  resulted  in  modification  of  the 
proposals.  A  listing  of  twenty-four  of  the 
most  important  proposals  appeared  in 
the  preamble  of  the  NPRM  beginning  at 
50  FR  37786.  These  proposals  are 
repeated  below  with  an  indication,  in 
brackets,  of  whether  the  proposal  is  or  is 
not  adopted  in  this  final  rule.  The  NPRM 
proposed — 

1.  To  require  that  each  manufacturer 
of  cargo  tanks  hold  a  current  American 
Society  of  Mechanical  Engineers 
(ASME)  Certificate  of  Authorization, 
[adopted] 

2.  To  require  that  each  cargo  tank 
designed  with  an  internal  design 
pressure  of  15  pounds  per  square  inch 
gauge  (psig)  or  greater  be  "constructed 
and  certified  in  conformance  with  the 
AS^ffi  Code",  and  each  cargo  tank  with 
an  internal  design  pressure  less  than  15 
psig  be  "constructed  in  accordance  with 
the  ASME  Code."  (adopted  with 
changes] 

3.  To  require  that  all  new  specification 
cargo  tanks  be  certified  by  an 
Authorized  Inspector  who  is 
commissioned  by  the  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors 
(National  Board),  [adopted  with 
changes] 

4.  To  require  that  ring  stiffeners  on  a 
cargo  tank  be  of  a  design  that  can  be 
visually  inspected,  [adopted  with 
changes] 

5.  To  authorize  the  use  of  external 
self-closing  stop  valves  in  place  of 
internal  self-closing  stop  valves  in 
certain  circumstances,  [adopted] 

6.  To  require  that  the  strength  of 
connecting  structures  on  a  multi-tank 
cargo  tank  be  equal  to  that  required  of 
the  cargo  tank  motor  vehicle,  (adopted] 

7.  To  specify  minimum  standards  for 
the  strength  and  size  for  a  manhole  on 
all  new  cargo  tanks,  [adopted  with 
changes] 

8.  To  require  retrofit  of  any  manhole 
closure  not  conforming  to  the  prescribed 
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strength  requirement,  within  five  years 
from  the  date  of  this  publication, 
[adopted  with  minor  changes] 

0.  To  specify  the  accident  damage 
protection  required  for  cargo  tank  motor 
vehicles  [adopted  with  minor  changes] 

10.  To  specify  in  Parts  173  and  178  the 
relationship  between  the  cargo  tank  and 
its  lading  to  guide  manufacturers  and 
shippers,  [adopted  with  changes] 

11.  To  clarify  that  the  prescribed 
minimum  thickness  for  the  tank  shell 
and  beads  excludes  materials  added  for 
cladding,  lining  or  corrosion  allowance, 
[adopted  with  changes] 

12.  To  specify  the  parameters  to  be 
considered  in  determining  the  effective 
stresses  on  a  cargo  tank,  [adopted  with 
changes] 

13.  To  clarify  that  a  remote  means  of 
closure  for  all  internal  or  external  self- 
closing  stop  valves  is  required,  [adopted 
with  changes] 

14.  To  require  on  all  cargo  tanks 
constructed  after  effective  date  of  rule, 
all  pressure  relief  devices  be  reclosing. 
except  a  frangible  disc  may  be  used  in 
series  with  a  reclosing  pressure  relief 
device,  [adopted  with  changes] 

15.  To  revise  the  MC  307  and  MC  312 
cargo  tank  specification  to  provide  for 
the  manufacture  of  vacuum-loaded 
cargo  tanks,  [adopted  with  changes] 

16.  To  specify  a  minimum  design 
pressure  of  15  ps^  for  Specification  MC 
312  cargo  tanks,  [adopted  with  changes] 

17.  To  require  that  all  specification 
cargo  tanks  be  pressure  retested. 
[adopted] 

18.  To  require  that  all  specification 
cargo  tanks  be  visually  inspected  every 
year,  [adopted  with  changes] 

19.  To  require  that  the  shell  and  head 
of  an  unhned  cargo  tank  in  a  service 
corrosive  to  tank  metal  be  thickness 
tested  at  least  once  every  two  years, 
[adopted] 

20.  To  specify  certain  additional 
safety  control  measures  for  a  cargo  tank 
used  to  transport  a  lading  having  more 
than  one  hazard  class,  [adopted  with 
changes] 

21.  To  require  that  a  cargo  tank  used 
to  transport  poisonous  materials  or 
certain  hazardous  materials  having 
multiple  hazards  have  a  minimum 
design  pressure  of  25  psig.  [adopted  with 
changes] 

22.  To  require  that  a  cargo  tank 
inspector  or  tester  meet  certain 
minimum  knowledge  and  experience 
qualifications,  [adopted  with  changes] 

23.  To  require  that  major  repairs  on 
cargo  tanics  be  performed  by  a  facility 
that  is  a  holder  of  an  ASME  U  stamp,  a 
National  Board  R  stamp  or  be  witnessed 
and  certified  by  an  Authorized 
Inspector,  [adopted  with  changes] 


24.  To  require  that  an  owner  of  a 
cargo  tank  used  in  the  transportation  of 
hazardous  materials  keep  certain 
records,  [adopted] 

Those  proposed  requirements  which 
met  with  substantial  objection  by 
commenters  are  discussed  in  this 
preamble  by  subject.  Following  the 
subject-by-subject  review  is  a  review  by 
section  which  briefly  discusses  each 
section  of  the  rule  and  the  significant 
changes  that  have  been  made  since  the 
NPRM.  (As  used  in  this  preamble,  "we" 
refers  to  "RSPA  and  FHWA".) 

II.  Specification  Design  And 
Construction  Requirements — Part  178 

Several  commenters,  including  the   , 
Truck  Trailer  Manufacturers 
Association  (TTMA)  and  the  National 
Tank  Truck  Carriers  (NTTC),  stated  that 
the  proposed  rule  so  fundamentally 
changes  the  design  and  construction  of 
new  cargo  tanks  that  confusion  will 
exist  among  inspectors,  shippers, 
buyers,  etc.  unless  designations  other 
than  MC  306,  MC  307  and  MC  312  are 
used.  TTMA  further  stated  that  the  MC 
specification  numbers  were  changed  in 
1967  following  minor  changes  in  the 
specifications.  We  agree  with  these 
commenters  and  have  revised  the 
specification  designations  covering  new 
cargo  tank  constructions.  Instead  of  the 
"MC"  prefix  designation,  these  new 
specification  designations  are  preceded 
with  a  "DOT'  prefix  for  consistency 
with  the  prefix  designations  of  other 
DOT  packaging  specifications.  To 
eliminate  confusion  in  the  future  to 
references  for  the  now  obsolete  MC  306, 
MC  307  and  MC  312  cargo  tank 
specifications  contained  in  5§  178.340 
tlirough  17&343,  we  have  revised  the 
section  numbering  designations.  These 
new  individual  sf>ecifications  and 
section  numbering  designations  are: 
DOT  406  (§  178.346),  DOT  407 
(5  178.347).  and  DOT  412  (§  178.348).  The 
general  requirements  applicable  to  these 
specification  cargo  tanks  are  contained 
in  §  178.345. 

In  this  preamble,  we  have  used  these 
specifications  and  section  designations 
to  distinguish  between  discussions  of 
the  existing  cargo  tanks  and  the  new 
cargo  tank  construction  requirements. 

A.  Application  of  the  ASME  Code  to 
Low  Pressure  Cargo  Tanks 

Commenters  objected  to  the  proposed 
requirement  that  all  new  DOT 
specification  cargo  tanks  be  constructed 
in  conformance  with  the  American 
Sociefy  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  and  that  each  cargo 
tank  with  an  internal  design  pressure 
greater  than  15  psig  be  "constructed  and 


certified  in  conformance  with  the  ASME 
Code."  They  argued  that  the  ASME 
Code  does  not  apply  to  low-pressure 
(i.e.  pressures  below  15  psig)  non- 
stationary  vessels.  Several  commenters. 
including  the  TTMA  and  the  NTTC 
stated  that  DOT  406  cargo  tanks,  and 
DOT  407  cargo  tanks  with  a  working 
pressure  less  than  50  psig  should  be 
constructed  by  a  manufacturer  holding  a 
current  ASME  Certificate  of 
Authorization,  but  should  not  be 
"constructed  in  accordance  with  the 
ASME  Code."  Commenters  also  stated 
that  requiring  the  design  and 
construction  of  DOT  406  cargo  tanks  in 
accordance  with  the  ASME  Code  would 
in  practice  eliminate  oval  tank  designs 
and  require  the  construction  of  tanks 
with  a  cylindrical  shell  and  heads,  with 
a  knuckle  radius  larger  than  that 
currently  used.  This  circular  cross 
section  design  would  create  cargo  tanks 
with  a  higher  center  of  gravity  that  are 
less  stable  than  the  currently  designed 
oval  cross-section  tanks.  Commenters 
stated  that  compliance  with  the  ASME 
Code  for  low  pressure  DOT  407  cargo 
tanks  [design  pressure  less  than  50  psig) 
would  also  eliminate  the  practice  of 
manufacturing  multi-cargo  tank  motor 
vehicles  with  inserted  ("stuffed")  heads 
and  require  a  redesign  of  these  cargo 
tanks  to  incorporate  heads  with  a  6% 
knuckle  radius.  Commenters  claimed 
that  if  these  proposals  were  adopted, 
manufacturers  would  no  longer  be  able 
to  shape  their  own  heads  and  would 
have  to  purchase  them.  TTMA 
maintained  there  is  no  adverse  accident 
experience  data  to  substantiate  that  the 
cu.Tent  knuckle  radius  and  the  "stuffed 
head"  configuration  have  presented  any 
safety  problems.  TTMA  listed  a  number 
of  sections  in  the  ASME  Code  which 
they  stated  should  not  apply  to  the 
construction  of  DOT  406  cargo  tanks. 
which  included  those  sections  on  head 
formuMon  and  installation. 

Although  the  ASME  Code  allows  an 
exception  for  pressure  vessels  with  an 
internal  design  pressure  of  less  than  15 
psig  from  the  requirements  of  the  ASME 
Code,  we  t>elieve  these  vessels  can  be 
constructed  in  accordance  with  the 
ASNfE  Code.  Extending  the  application 
of  the  ASME  Code  to  DOT  406  cargo 
tanks  should  enhance  the  overall  quality 
of  ccnstruction  of  DOT  406  cargo  tanks. 
However,  we  recognize  there  are  certain 
desi^^n  configurations  and  construction 
practices  used  in  constructing  MC  306 
and  MC  307  cargo  tanks  for  many  years 
that  have  been  proven  to  be  reUable. 
Therefore,  as  adopted  in  this  final  rule. 
DOT  406  cargo  tanks  must  be 
constructed  in  accordance  with  the 
ASME  Code,  with  certain  exceptions. 
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These  exceptions,  found  in  S  178.346-1, 
will  allow  the  continued  use  of  the 
"stuffed  head"  configuration  and  permit 
a  knuckle  radius  of  three  times  the 
material  thickness  and  not  less  than 
one-half  inch.  Similar  exceptions  are 
provided  for  DOT  407  cargo  tanks  with  a 
working  pressure  of  35  psig  or  less. 

Currently  only  DOT  Specification  MC 
307  cargo  tanks  with  a  working  pressure 
greater  than  50  psig  are  required  to  be 
designed  in  accordance  with  the  ASME 
Code.  The  NPRM  proposed  that  all  DOT 
Specification  MC  307  cargo  tanks  be 
constructed  and  certified  in 
conformance  with  the  ASME  Code.  In 
considering  the  design  requirements  for 
DOT  407  cargo  tanks,  we  reviewed  the 
data  submitted  showing  the  number  and 
pressure  rating  of  current  MC  307  cargo 
tanks. 

A  review  of  the  data  showed  that  35 
psig  is  a  natural  breakpoint  for  cargo 
tank  construction  in  the  current  fleet. 
Cargo  tanks  with  a  maximum  allowable 
working  pressure  greater  than  35  psig 
are  generally  not  constructed  with 
stuffed  heads.  Because  of  this  natural 
breakpoint  and  the  fact  that  the  hazard 
to  the  public  increases  with  pressure,  we 
have  required  that  all  DOT  407  cargo 
tanks  with  a  maximum  allowable 
working  pressure  greater  than  35  psig  be 
constructed  and  certified  in 
conformance  with  the  ASME  Code. 
Commenters  did  not  object  to  the 
application  of  the  ASME  Code  to  higher 
pressure  DOT  407  and  most  DOT  412 
cargo  tanks.  This  requirement  has  been 
included  in  the  fmal  rule. 

B.  Cargo  Tank:  Manufacturer 
Qualification,  Registration,  Quality 
Control,  and  Certification 

The  existing  DOT  certification  system 
for  cargo  tanks,  except  for  ASME  Code 
tanks,  allows  a  manufacturer  to  certify 
that  a  cargo  tank  conforms  to  all 
requirements  of  the  applicable 
specification.  The  HMR  contain  no 
criteria  for  assessment  of  a 
manufacturer's  knowledge  and  skills  in 
exercising  the  certification  process.  As 
we  stated  in  the  NPRM.  most  cargo  tank 
manufacturers  exhibit  great  knowledge, 
skills,  and  integrity;  however,  a  number 
of  manufacturers  have  demonstrated 
very  limited  knowledge  and  skill  about 
matters  such  as  stress  analyses, 
welding,  metallurgy,  recognized  good 
design  and  quality  control  practices,  and 
the  HMR.  We  believe  that  a 
qualification  system  is  necessary  for  all 
cargo  tank  manufacturers  to  assure 
quality  control.  Further,  we  believe  that 
a  qualification  system  is  needed  for 
those  who  inspect  and  certify  cargo 
tanks  to  assure  a  high  level  of 
compliance  with  the  design. 


construction,  and  test  requirements.  To 
achieve  this  goal,  the  NPRM  proposed: 
— All  cargo  tank  manufacturers  hold  a 
current  ASME  "U"  Certificate  of 
Authorization. 
— An  Authorized  Inspector 

commissioned  by  the  National 
Board  must  certify  each  DOT  cargo 
tank  in  accordance  with  the  ASME 
Code  and  the  applicable 
specification. 
— For  repairs  on  cargo  tanks  involving 
welding  on  the  tank  wall,  an 
Authorized  Inspector  certify  the 
repair  and  the  repair  work  must  be 
performed  by: 
— Manufacturers  who  hold  an  ASME 

"U"  Certificate  of  Authorization; 
— Repairers  who  hold  a  National 
Board  "R"  Certificate  of 
Authorization;  or 
— Persons  who  do  not  hold  an  ASME 
or  National  Board  Certificate, 
provided  that  the  work  is  performed 
under  the  direct  supervision  of  an 
Authorized  Inspector  and  the  cargo 
tank  has  a  design  pressure  of  less 
than  15  psig. 

Commenters  generally  supported  the 
requirement  that  all  cargo  tank 
manufacturers  hold  a  current  ASME 
Certificate  of  Authorization  on  the  basis 
that  it  will  assure  a  minimum  level  of 
manufacturing  qualification,  particularly 
for  welding  and  quality  control 
procedures.  However,  some  commenters 
argued  that  the  cost  of  obtaining  an 
ASME  Certificate  of  Authorization  for 
use  of  the  "U"  stamp  would  be 
excessive.  We  should  point  out  that 
existing  S  178.340-2(a)  prescribes  that 
cargo  tanks  are  to  be  "*  *  *  designed 
and  constructed  in  accordance  with  the 
best  known  and  available 
practices  *  '  V"  The  ASME  Code  is  a 
nationally  recognized  industry  standard 
for  the  design  and  construction  of 
pressure  vessels  and  ASME  quality 
control  procedures  and  qualified 
welders  are  among  the  best  known  and 
available.  We  believe  that  the  cost  of 
obtaining  a  "U"  stamp  will  be  minimal 
for  those  manufacturers  currently  using 
the  "best  known  and  available 
practices"  as  currently  prescribed  in  the 
HMR.A  number  of  cargo  tank 
manufacturers  currently  hold  an  ASME 
Certificate  of  Authorization.  We  believe 
that  requiring  all  new  DOT  specification 
cargo  tanks  be  constructed  by  a 
manufacturer  holding  a  current  ASME 
Certificate  of  Authorization  is  necessary 
to  enhance  the  qualifications  of  cargo 
tank  manufacturers.  Therefore,  this 
requirement  is  adopted  as  proposed. 

Commenters  objected  to  the  proposed 
use  of  Authorized  Inspectors,  to  the 
exclusion  of  all  other  possible 


inspectors,  for  the  inspection  and 
certification  of  cargo  tanks.  They  argued 
that:  (1)  The  manufacturer  or  the  owner 
of  a  cargo  tank  is  the  person  who  is  best 
qualified  to  certify  that  the  cargo  tank 
conforms  to  the  applicable  specification; 
(2)  Authorized  Inspectors  are  not 
knowledgeable  in  the  DOT  specification 
requirements  and  the  experience  of 
these  persons  is  limited  to  stationary 
pressure  vessels  and  not  to  cargo  tank 
motor  vehicles;  and  (3)  requiring  the  use 
of  an  Authorized  Inspector  to  certify 
each  cargo  tank  would  result  in 
production  delays  due  to  inspection 
scheduling  difficulties  arising  from  the 
limited  number  of  Authorized  Inspectors 
currently  commissioned  by  the  National 
Board.  In  addition,  commenters 
characterized  the  cost  of  employing  an 
Authorized  Inspector  for  cargo  tank 
certification  as  excessive,  adding  as 
much  as  $1,000  to  the  cost  of  each  cargo 
tank. 

As  an  alternative  to  requiring  that  all 
DOT  specification  cargo  tanks  be 
constructed  in  accordance  with  the 
ASME  Code  and  inspected  and  certified 
by  an  Authorized  Inspector,  commenters 
recommended  that  all  cargo  tank 
manufacturers  hold  a  current  ASME  "U" 
stamp,  follow  quality  control  procedures 
according  to  the  ASME  Code,  and 
register  with  the  DOT.  Commenters 
suggested  variations  of  the  registration 
alternative  ranging  from  a  simple 
notification  of  activities  to  DO'." 
approval  of  all  cargo  tank  manufacturing 
facilities.  Commenters  presented  similar 
arguments  and  alternative  proposals 
with  regard  to  cargo  tank  repairers.  The 
NTTC,  in  its  comments,  recommended 
that  manufacturers  and  repairers,  as 
well  as  hazardous  materials  shippers 
and  carriers,  be  required  to  register  a 
notification  of  their  activities  with  the 
Department.  This  registration  would 
include  an  annual  report  of  the 
organization's  activities  and  operations 
and  the  name  of  the  corporate  officer 
responsible  for  compliance  with  the 
regulations. 

In  its  conmients  to  the  docket,  the 
TTMA  simply  stated  that  "MC 
specification  cargo  tank  manufacturers 
should  be  registered  with  DOT."  In  the 
public  working  meeting  held  between 
the  DOT  and  the  National  Petroleum 
Gas  Association  (NPGA;  formerly  the 
National  L-P  Gas  Association)  and 
Compressed  Gas  Association  (CGA),  the 
participants  proposed  that  the  DOT 
inspect  and  approve  cargo  tank 
manufacturers  and  repairers  as  a 
condition  of  their  doing  business  in  the 
area  of  DOT  specification  cargo  tanks. 
In  other  public  working  meetings, 
representatives  from  the  NTTC,  TTMA. 


American  Petroleum  Institute  (API), 
NPGA.  and  CGA  suggested  that,  in 
conjunction  with  the  registration 
program,  inspection  and  certification  of 
cargo  tank  manufacturers  be  conducted 
by  DOT  inspectors  or  by  "DOT 
approved"  inspectors,  who  could  be 
employees  of  the  manufacturer.  In 
summary,  commenters  have  supported 
DOTs  belief  that  qualification 
standards  are  necessary  for  persons 
who  manufacture,  assemble,  repair, 
inspect,  or  certify  cargo  tanks  and  cargo 
tank  motor  vehicles. 

With  respect  to  the  qualifications  for 
persons  who  manufacture  or  repair 
cargo  tanks,  we  believe  a  basic 
competency  evaluation  and  approval  is 
demonstrated  by  the  person's  having  an 
ASME  or  National  Board  Certificate  of 
Authorization.  To  obtain  an 
authorization,  the  applicant's 
employees,  facilities,  and  quality 
assurance  plan  must  be  audited  and 
approved.  These  approval  processes  by 
the  ASME  and  National  Board  are 
nationally  and  internationally 
recognized  systems.  Most  commenters 
have  agreed  that  this  would  provide  an 
acceptable  qualification  standard. 
Because  of  the  quality  and  broad 
acceptance  of  the  ASME's  and  National 
Board's  approval  processes,  we  believe 
it  is  not  necessary  for  DOT  to  further 
audit  and  approve  persons  who  hold 
these  certificates  as  proposed  by  several 
commenters.  DOT  approval  of  persons 
holding  these  certificates  would  be 
uimecessarily  costly  and  burdensome. 
Furthermore,  because  cargo  tank  motor 
vehicle  assemblers  do  not  manufacture 
cargo  tanks  but  only  assemble  cargo 
tanks  to  motor  vehicles,  we  believe  it  is 
unnecessary  to  require  these  assemblers 
to  obtain  an  ASME  Certificate  of 
Authorization. 

With  respect  to  the  qualifications  for 
persons  who  inspect  or  certify  cargo 
tanks  and  cargo  tank  motor  vehicles,  we 
still  believe  that  the  current  system  of 
self-certification  is  inadequate  since  no 
qualification  requirements  are  placed  on 
persons  who  inspect  and  certify  cargo 
tank  design,  construction,  repair,  and 
testing  for  conformance  with  the 
applicable  specifications.  However, 
because  of  the  stringent  qualification 
standards  for  persons  who  manufacture 
or  repair  cargo  tanks,  we  agree  with 
many  commenters  that  these  fimctions 
can  be  adequately  performed  by 
individuals  other  than  "disinterested" 
Authorized  Inspectors  who  have  the 
necessary  qualifications.  We  believe 
these  qualifications  can  be  developed 
through  a  combination  of  education  and 
work  experience,  particularly 
experience  in  cargo  tank  design. 


construction,  or  repair.  To  ease  the 
economic  and  scheduling  burden  in 
requiring  that  the  person  performing  the 
certification  be  an  Authorized  Inspector 
commissioned  by  the  National  Board,  in 
this  final  rule  we  are  allowing  greater 
flexibilify  in  the  selection  of  inspectors, 
as  recommended  by  commenters. 

In  place  of  the  proposed  requirement 
for  independent  review  of  each  cargo 
tank  by  an  Authorized  Inspector,  we 
have  relaxed  the  provisions  in  the  final 
rule  to  provide  that  the  design  be 
certified  by  a  "design  certifying 
engineer"  and  that  construction, 
assembly,  and  repair  of  cargo  tanks  be 
certified  by  a  "Registered  Inspector." 
For  certification  of  a  cargo  tank  design, 
a  design  certifying  engineer  may  be  an 
Authorized  Inspector  who  has  the 
knowledge  and  ability  to  determine  if  a 
cargo  tank  design  meets  the  applicable 
DOT  specification,  or  a  person  other 
than  an  Authorized  Inspector,  such  as  a 
professional  engineer  (registered  by  the 
appropriate  authorify  of  a  State  of  the 
United  States  or  a  Province  of  Canada) 
who  has  this  knowledge  and  ability.  The 
design  certifying  engineer  must  have  at 
least  one  year  of  work  experience  in 
structural  or  mechanical  design  and  an 
engineering  degree.  We  believe  these 
qualifications  are  necessary  to  ensure 
that  the  individual  performing  the 
functions  of  a  design  certifying  engineer 
has  knowledge  and  skill  in  areas  such  as 
stress  analysis,  welding,  metallurgy,  and 
recognized  good  design  and  quality 
control  practices. 

For  certification  of  cargo  tank 
construction,  assembly  or  repairs,  a 
Registered  Inspector  may  be  an 
Authorized  Inspector  who  has  the 
knowledge  and  abilify  to  determine  if  a 
cargo  tank  conforms  with  the  applicable 
DOT  specification  or  a  person  other 
than  an  Authorized  Inspector  who  has 
this  abihfy.  The  Registered  Inspector 
must  have  the  followiag  combination  of 
work  experience  in  cargo  tank 
construction  or  repair,  and  education: 
One  year  of  work  experience  and  a 
bachelors  degree  in  engineering,  two 
years  of  work  experience  and  an 
associate  degree  in  engineering,  or  three 
years  of  work  experience  and  a  high 
school  diploma.  These  qualifications  are 
the  same  as  those  prescribed  by  the 
National  Board  for  Authorized 
Inspectors.  We  believe  these 
qualifications  are  necessary  to  ensure 
that  the  individual  performing  the 
functions  of  a  Registered  Inspector  has 
knowledge  and  skill  m  areas  such  as 
welding,  metallurgy,  and  recognized 
cargo  tank  design  and  quality  control 
practices. 


We  agree  with  commenters  that  it  is 
difficult  at  present  for  DOT  to  monitor 
compliance  with  and  enforcement  of  the 
HMR,  because  it  is  difficult  to  identify 
and  locate  persons  who  manufacture, 
assemble,  repair,  inspect,  or  certify 
cai^o  tanks  or  cargo  tank  motor 
vehicles.  The  NPRM  would  have 
required  that  all  DOT  specification 
cargo  tanks  be  constructed  in 
conformance  with  the  ASME  Code,  and 
inspected  and  certified  by  an 
Authorized  Inspector  who  has  been 
approved  by  the  National  Board.  The 
repair  of  cargo  tanks  also  would  have 
been  inspected  and  certified  by  an 
Authorized  Inspector.  This  would  have 
included  an  approval  and  registration 
process  under  both  the  ASME  and  the 
National  Board  but  not  with  the  DOT. 
We  no  longer  believe  this  ASME  and 
National  Board  approval  process  to  be 
necessary  for  each  cargo  tank.  We 
believe  it  is  unnecessary  for  DOT  to 
approve  each  cargo  tank  manufacturer 
or  repairer,  as  suggested  by  some 
commenters,  since  as  we  have  stated  a 
basic  competency  evaluation  and 
approval  is  demonstrated  by  having  an 
ASME  or  National  Board  Certificate  of 
Authorization.  However,  we  believe  that 
it  is  necessary  for  such  persons  to  be 
identified  to  DOT.  Therefore,  in  new 
Subpart  F  of  Part  107,  requirements  for 
the  registration  by  RSPA  of  cargo  tank 
manufacturers,  assemblers,  and 
repairers  have  been  adopted,  in  place  of 
the  more  extensive  approval  and 
registration  processes  proposed  in  the 
notice  and  suggested  by  commenters. 

Under  the  registration  provisions  in 
Subpart  F  to  Part  107,  as  adopted  herein, 
any  person  engaged  in  the  manufacture, 
assembly,  certification,  inspection  or 
repair  of  a  DOT  specification  cargo  tank 
or  cargo  tank  motor  vehicle,  or  a  cargo   ' 
tank  manufactured  under  the  terms  of 
an  exemption,  must  register  with  the 
Department.  Information  and  documents 
required  to  be  submitted  as  a  part  of  the 
registration  for  manufacturers  include: 

(1)  A  current  ASME  Certificate  of 
Authorization. 

(2)  A  statement  signed  by  the  person 
who  has  oversight  for  ensuring 
compliance  with  the  applicable 
requirements  of  the  chapter.  The  person 
must  certify  knowledge  of  those 
requirements  and  that  each  employee 
who  has  responsibility  for  ensuring 
quality  control  during  the  manufacture 
of  a  cargo  tank,  or  for  ensuring 
compliance  with  other  cargo  tank 
specification,  qualification  or  design 
reqiiirpmenis.  will  mef  t  ceriain 
mmimum  qualification  rpauirf>m«>i:is 

13)  A  description  of  the  spent u 
function  to  t»o  perinrtned.  e  ji 
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manufacture  of  cargo  tanks,  or  the 
assembly  of  cargo  tanks  to  a  motor 
vehicle. 

Information  and  documents  required 
to  be  submitted  by  repairers  are  the 
same  as  those  for  manufacturers,  except 
that  a  National  Board  Certificate  of 
Authorization  for  use  of  the  "R"  stamp 
may  be  submitted  instead  of  an  ASME 
Certificate.  Registration  renewal  will  be 
every  three  years  or  upon  reissuance  of 
the  ASME  or  National  Board 
Certification,  whichever  occurs  Hrst. 

UL  Qualifkation,  Maintenance— Part  180 

This  final  rule  establishes  a  new  Part 
180  containing  all  requirements 
applicable  to  persons  who  perform 
functions  relating  to  maintenance  and 
continuing  qualiHcation  of  packagings. 
such  as  prescribed  inspections,  testing, 
reconditioning  and  repair  of  cargo  tanks. 
An  outline  of  the  subparts  that  will  be 
contained  in  Part  180  and  the  present 
sections  containing  these  requirements 
are  as  follows: 

Part  180— Continuing  Qualification  and 

Maintenance  of  Packagings. 
Subpart  A — General. 
Subpart  B — Non-bulk  packagings  (except 

cylinders):  Qualification  and 

maintenance  ({  173.28). 
Subpart  C — Cylinders;  Qualification  and 

maintenance  (S  173.34). 
Subpart  D— Portable  Tanks:  Qualification 

and  maintenance  (S8  173.32, 173.32a, 

173.32b.  173.32c). 
Subpart  E— Cargo  Tanks;  Qualification  and 

maintenance  (9$  173.33, 177.824). 
Subpart  F^Tank  Cars;  Qualification  and 

maintenance  (}  173.31). 

Only  the  requirements  contained  in 
Subparts  A  and  E  are  adopted  in  this 
final  rule.  Subpart  A  contains  general 
requirements  pertaining  to  the 
continuing  qualification  and  use  of 
packagings  set  forth  in  this  Part.  Subpart 
E  contains  requirements  on  the 
maintenance  and  retesting  of  DOT 
specification  cargo  tanks  and  cargo 
tanks  used  under  an  exemption,  and  the 
requirements  for  continuing 
qualification  of  a  cargo  tank  as  an 
authorized  packaging  for  hazardous 
materials.  Certain  other  provisions 
addressed  in  Subpart  E  are  the 
continued  use  of  existing  cargo  tanks 
made  to  an  obsolete  specification,  and 
cargo  tanks  conforming  to  and  used 
under  a  DOT  exemption  containing 
provisions  that  have  been  incorporated 
intheHMR. 

A.  Manhole  Closures 

Included  in  Subpart  E  are 
requirements  pertaining  to  features  on 
cargo  tanks  such  as  the  leak-tightness  of 
manhole  closures.  Proposed  {  180.405(a) 
would  have  required  that  each  cargo 
tank  be  equipped  with  a  secure  closure 


on  each  manhole  which  is  structurally 
capable  of  withstanding  for  at  least  5 
minutes,  without  leakage  or  permanent 
deformation,  a  static  internal  fluid 
pressure  of  at  least  36  psig  or  the  cargo 
tank  test  pressure,  whichever  is  greater. 
Manhole  assemblies  on  existing  cargo 
tanks  not  meeting  the  proposed 
requirements  would  have  been  required 
to  be  retrofitted.  Based  on  data 
furnished  by  a  manufacturer,  we 
estimated  the  cost  to  retroHt  the  affected 
cargo  tanks  to  be  between  $20  and  $250 
per  manhole  when  included  as  part  of 
scheduled  maintenance  and  testing. 

Commenters  expressed  no  objection 
to  the  proposal  as  it  relates  to  manhole 
closures  on  MC  307  and  MC  312  cargo 
tanks.  Regarding  MC  306  cargo  tanks, 
commenters  stated  that  requiring  the 
manhole  assembly  to  be  structurally 
capable  of  withstanding  36  psig  without 
permanent  deformation  is  unrealistic 
and  would  not  enhance  safety.  They 
stated  that  TTMA  Recommended 
Practice  (RP)  No.  61-82,  upon  which  the 
proposed  structiu-al  capability 
requirement  was  based,  allows  some 
leakage,  and  deformation  that  does  not 
affect  lading  retention  capability. 
Commenters  suggested  a  revision  of  the 
proposal  to  allow  the  use  of  manhole 
assemblies  conforming  to  TTMA  RP  No. 
61-82.  We  believe  that  to  allow  leakage 
of  product  from  a  manhole  assembly 
creates  an  unsafe  condition. 
Accordingly,  as  suggested  by  the 
commenters,  we  have  revised  proposed 
S  180.405(g)  to  adopt  provisions 
consistent  with  a  revised  version  of 
TTMA's  standard  for  MC  306  type  cargo 
tanks.  These  provisions  specify  no 
leakage,  but  allow  deformation  not 
ejecting  lading  retention  capability,  and 
specify  a  quality  control  testing 
frequency  of  at  least  one  percent  (or  one 
manhole  closiu^,  whichever  is  greater) 
of  all  manhole  closures  of  each  type 
produced,  every  three  months.  We 
believe  that  allowing  deformation  of  the 
tank  without  leakage  will  not  affect 
safety. 

Commenters  stated  that  we 
underestimated  the  cost  of  retroHtting 
affected  cargo  tanks  and  that  the 
replacement  cost  for  manholes  requiring 
new  collar  installation  could  be  as  much 
as  $1,300.  Commenters  also  stated  there 
are  many  cargo  tanks  equipped  with 
manhole  closures  conforming  to  the 
required  structural  capability,  but  which 
are  not  certified  or  marked  as 
conforming  to  TTMA  RP  No.  61-82.  We 
agree  with  commenters  that  many 
unmarked  manhole  closures  conform  to 
this  standard.  Accordingly,  we  have 
revised  proposed  S  180/407.  In  those 
cases  where  the  manufacturer  of  the 
manhole  closure  has  identified  and 


certified  a  particular  model  or  series  of 
closures  as  conforming  to  TTMA  RP  No. 
61-82,  the  owner  of  the  cargo  tank  may 
certify  and  mark  the  manhole  closure  in 
conformance  with  this  standard. 
Commenters  pointed  out  that,  in  some 
cases,  the  manufacturer  of  the  manhole 
closure  may  not  be  known,  or  the 
manufacturer  may  not  be  willing  to 
certify  that  the  closure  is  structurally 
capable  of  conforming  to  the  indusfaiy 
standard.  To  address  this  problem 
TTMA  proposed  a  static  test  procedure 
for  evaluating  the  integrity  of  existing 
manhole  closures  which  are  not  marked 
and  certified  to  RP  No.  61-82  by  the 
manufacturer.  The  test  procedure 
contained  in  TTMA  Technical  Bulletin 
(TB)  No.  107  specifies  a  15  psig 
hydrostatic  test,  which  the  manhole 
closure  must  withstand  without  any 
evidence  of  leakage  or  permanent 
deformation.  TTMA  has  submitted  data 
to  support  its  position  that  a  manhole 
closure  which  has  been  Jested  in  this 
manner  is  structurally  capable  of 
withstanding  the  36  psig  test  without 
leakage.  We  believe  the  test  procedures 
contained  in  TTMA  TB  No.  107  will  be 
adequate  in  verifying  the  leak-tightness 
of  unmarked  closures.  Accordingly,  we 
are  authorizing  unmarked  manhole 
closures  that  have  been  successfully 
tested  in  conformance  with  TTMA 
Technical  Bulletin  No.  107  to  be  marked 
and  certified  as  conforming  to  the 
applicable  requirements  as  prescribed  in 
the  technical  bulletin. 

B.  Inspection  and  Testing 

The  table  in  proposed  §  180.407fc) 
containing  the  testing  and  inspection 
schedule  for  DOT  specification  cargo 
tanks  is  revised  for  clarity,  as  suggested 
by  NTTC.  The  specific  scheduling 
intervals  are  adopted  essentially 
imchanged. 

Several  commenters  addressed  the 
qualification  requirements  for  persons 
performing  certain  prescribed  tests. 
Commenters  objected  to  the  proposal  in 
$  \  180.407  requiring  that  the  periodic 
pressure  retest  be  performed  by,  or 
witnessed  and  certified  by,  an 
Authorized  Inspector.  Commenters 
argued  that  the  cost  for  the  use  of  an 
Authorized  Inspector  to  witness  or 
perform  the  pressure  retest  is  not 
justified.  Several  commenters  stated 
that  performing  a  pressure  retest 
requires  less  knowledge  and  skill  than 
performing  a  thorough  visual  inspection. 
Several  commenters  also  cited  incidents 
to  support  their  claims  that  their 
company  employees  are  as 
knowledgeable  and  qualified,  if  not 
more  so,  than  some  Authorized 
Inspectors  that  they  have  employed.  As 
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an  alternative  to  the  use  of  an 
Authorized  Inspector,  several 
commenters  urged  DOT  to  permit  the 
periodic  pressure  retest  and  inspection 
to  be  performed  by  a  "certified" 
inspector,  e.g.,  a  motor  carrier  employee 
with  appropriate  training  and 
experience.  The  NTTC  stated  that  such 
training  should  be  specified  by  DOT  and 
monitored  by  DOT  and  state 
enforcement  agencies.  Based  on  full 
consideration  of  the  merits  of  these 
comments  the  periodic  pressure  retest 
may  be  performed  by  a  qualified  person 
who  is  registered  with  the  Department 
under  the  procedures  prescribed  in 
S  180.409.  We  believe  this  change  will 
allow  more  fiexibility  in  the  selection  of 
qualified  individuals. 

Commenters  also  argued  that  in 
proposed  {  180.407(1),  the  use  of  persons 
qualified  under  the  American  Society  for 
Nondestructive  Testing  (ASNT)  Level  II 
for  ultrasonic  testing  for  the  required 
thickness  tests  is  unnecessary. 
Commenters  pointed  out  that  a  Level  II 
Technician  is  qualified  to  perform 
ultrasonic  examination  for  weld  defects, 
a  far  more  complicated  procedure  than  a 
thickness  measurement.  We  believe  that 
this  comment  has  merit  and  are 
requiring,  instead  of  the  Level  II 
qualifications,  that  the  tester  be  trained 
in  the  use  of  the  particular  thickness 
testing  device,  according  to  the 
instructions  provided  by  the 
manufacturer  of  the  device. 

C  Bottom  Damage  Protection — Wet 
Lines 

Bottom  loading  and  unloading  outlets 
on  cargo  tanks,  although  very  useful, 
present  the  inherent  risk  that  if  damaged 
the  entire  contents  of  the  tank  may  be 
released.  To  counteract  this  risk  the 
tank  outlet,  outlet  valve  and  piping  are 
specifically  designed  to  prevent  damage 
to  the  outlet  and  outlet  valves  that 
would  result  in  the  loss  of  lading  in  an 
accident.  The  tank  outlet  and  outlet 
valve  are  designed  to  be  nearly  flush 
with  the  surface  of  the  tank.  In  addition, 
piping  attached  to  the  outlet  valve  is 
provided  with  a  sacrificial  device  that  is 
designed  to  break  under  accident  loads 
and  thereby  prevent  the  piping  itom 
causing  damage  to  the  outlet  valve  or 
tank  wall.  Because  such  piping  under 
the  current  regulation  is  not  specifically 
a  part  of  the  product  containment  vessel 
and  is  designed  to  fail  in  an  accident, 
RSPA's  position  is  that  piping  between 
the  tank  outlet  valve  and  any  loading 
valves  is  not  an  appropriate  packaging 
for  the  transportation  of  hazardous 
materials. 

As  a  part  of  the  implementation  of  the 
Clean  Air  Act  (CAA),  EPA  required  that 
cargo  tanks  used  in  areas  operating 


under  EPA's  State  Implementation  Plan 
for  the  CAA  must  be  equipped  with  a 
vapor  recovery  system.  The  petroleum 
industry  chose  to  use  bottom  loading  in 
conjunction  with  tank  top  vapor 
recovery  as  their  method  of  compliance 
with  the  CAA.  All  motor  fuels  must  be 
metered  for  tax  purposes.  Unfortunately, 
in  implementing  this  system  the  industry 
did  not  provide  for  a  way  to  drain 
product  from  the  cargo  tank  piping  back 
into  the  loading  facility  and  maintain 
proper  accounting  for  tax  purposes.  As  a 
result,  cargo  tanks  are  currently 
operated  with  gasoline  in  external 
piping  that  is  designed  to  fail  in  an 
accident.  The  operation  of  cargo  tanks 
with  lading  retained  in  external  piping  is 
generally  limited  to  petroleum  distillate 
fuels  metered  for  road  fuel  tax  purposes 
and  transported  in  bottom  loaded 
MC  306  type  cargo  tanks.  The  scope  of 
these  operations  encompasses  the  vast 
majority  of  all  gasoline  transported. 

RSPA  strongly  believes  the  practice  of 
transporting  hazardous  materials  in 
exposed  unprotected  piping  designed  to 
fail,  if  impacted  in  an  accident,  is  an 
unnecessary  risk.  Currently  this  practice 
is  generally  limited  to  gasoline 
transportation;  expansion  of  this 
practice  to  other  segments  of  the  cargo 
tank  transportation  industry  particularly 
for  material  with  inherent  hazards 
greater  than  gasoline  is  unacceptable. 
Accordingly,  RSPA  proposed  in  the 
NPRM  a  prohibition  on  the 
transportation  of  hazardous  materials  in 
external  piping  unless  the  piping  is 
protected  by  very  substantial  guards. 

Commenters  from  the  petroleum 
industry,  represented  by  the  American 
Petroleum  Institute  (API)  and  several 
large  petroleum  companies,  argued  that 
the  need  for  bottom  damage  protection 
structures  to  protect  piping  containing 
lading  is  not  justified.  They  argued  that, 
based  on  statistical  data  showing  the 
infrequency  of  accidents  involving  these 
lines,  the  relatively  small  amount  of 
product  exposed,  and  the  integrity  and 
operation  of  current  self-closing  valves, 
the  loss  of  lading  from  piping  is  not  a 
significant  problem. 

RSPA  agrees  that  accidents  resulting 
in  damage  to  unprotected  external 
piping  carrying  lading  are  infrequent, 
but  the  consequences  of  such  accidents 
can  be  substantial,  particularly  if  the 
material  released  has  inherent  hazards 
greater  than  that  of  gasoline.  For  this 
reason,  we  have  adopted  the  proposal  to 
clarify  that,  with  the  exception  of 
gasoline,  the  transportation  of 
hazardous  materials  in  external 
unprotected  piping  is  prohibited.  For 
hazardous  materials  other  than  gasoline, 
transportation  in  external  unprotected 


piping  is  less  common  and  thus  the 
prohibition  of  such  transportation  will 
have  a  much  lower  cost  impact. 
However,  if  the  transportation  of 
gasoline  in  external  unprotected  piping 
were  prohibited,  the  impact  on  the 
petroleum  industry  could  be  substantial. 

Although  we  have  very  serious 
concerns  with  the  practice  of 
fransporting  gasoline  in  external 
unprotected  piping,  we  do  not  have 
sufficient  data  regarding  incidents  that 
can  be  attributed  to  the  dislodging  of 
piping  to  justify  prohibiting  the  practice 
for  gasoline  at  this  time.  Nor  do  we  have 
adequate  information  concerning 
possible  alternative  procedures  or 
equipment  for  accomplishing  vapor 
recovery  and  road  fuel  tax  metering,  and 
the  costs  associated  with  these 
alternatives.  Many  of  the  potential  cost 
effective  ways  to  eliminate  the  risk 
associated  with  the  trans(>ortation  of 
gasoline  in  external  unprotected  line 
may  entail  alterations  to  the  cargo  tank 
piping,  fixed  loading  and  unloading 
equipment,  or  both.  For  these  reasons 
we  are  excepting  gasoline  from  the 
prohibition  on  the  transportation  of 
hazardous  materials  in  external 
unprotected  piping.  However,  we 
encourage  the  petroleum  industry  to 
consider  the  risk  they  accept  in 
employing  this  practice,  and  work  to 
eliminate  it.  We  believe  the  petroleum 
industry  is  best  positioned  to  consider 
and  evaluate  all  the  possible  ways  to 
eliminate  this  risk  in  the  most  cost 
effective  manner. 

The  final  rule  contains  a  new 
provision,  at  §  173.33(e).  which  permits 
the  retention  of  fuels  in  piping  outboard 
of  a  shear  section  provided  certain 
conditions  are  met.  These  conditions 
limit  the  inside  diameter  and  aggregate 
volume  of  all  unprotected  piping  on  the 
cargo  tank  transporting  hazardous 
materials.  The  intent  of  these  provisions 
is  to  limit  the  quantity  of  lading 
transported  and  thereby  limit  the  level 
of  risk  to  current  levels.  These 
provisions  in  §  173.33(e)  are  limited  to 
fuels  metered  for  road  fuel  tax  purposes. 
The  retention  of  any  other  hazardous 
material  in  external  unprotected  piping 
is  prohibited. 

IV.  Use  of  Cargo  Tanks 

A.  Gasoline — Design  Pressure  of  Cargo 
Tanks 

Several  commenters  addressed  the 
proposal  in  §  173.33(c)  on  the 
application  of  the  design  pressure 
formula  to  gasoline.  (See  discussion  of 
§  173.33  later  in  this  preamble).  In  its 
comments,  the  American  Petroleum 
Institute  (API)  pointed  out  that  gasoKne 
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is  a  blend  of  organic  chemicals  which 
have  seasonal  variations  to  enhance  the 
efTiciency  of  motor  vehicles.  For  the 
winter,  gasohne  is  blended  with  a  higher 
volatility  (higher  vapor  pressure]  to 
ensure  engine  start  up;  whereas  for  the 
summer,  a  lower  volatility  (lower  vapor 
pressure)  is  blended  to  prevent  vapor 
lock.  As  a  result  of  this  seasonal 
blending,  ga»oline  typically  marketed  in 
the  winter  could  not,  under  the  proposal, 
be  transported  in  the  existing  fleet  of 
gasoline  cargo  tanks,  because  the 
proposed  design  pressure  formula  and 
reference  temperature  would  require  the 
use  of  a  cargo  tank  having  a  design 
pressure  exceeding  that  of  the  existing 
MC  306  cargo  tank.  API  further  states 
that  in  order  to  provide  uniform 
automotive  peHormance  year-round,  the 
majority  of  gasoline  is  blended  and 
marketed  in  accordance  with  a 
consensus  standard,  ASTM  D439,  which 
would  prever  t  wrinter  gasoline  from 
being  shipped  during  periods  of  elevated 
temperatures  approaching  115  *F.  API 
asserts  that  use  of  this  standard  would 
achieve  the  same  condition  sought  under 
proposed  i,1 73.33(c).  The  concluding 
recommendation  from  API  was  that 
ASTM  D439  should  be  adopted  as  the 
safety  standard  for  the  transportation  of 
gasoline.  This  would  be  achieved  by 
exempting  gasoline  generally 
conforming  to  ASTM  D439  from  the 
design  pressure  formula. 

At  a  subsequent  public  meeting,  API 
provided  additional  information  to 
support  its  recommendation,  including  a 
listing  of  States  with  requirements 
similar  to  ASTM  D439,  results  of  a 
gasoline  marketing  survey,  and 
calculations  supporting  their  proposal. 
The  gasoline  marketing  survey  provided 
by  API  documented  divergence  from 
ASTM  D439.  and  in  some  cases  the 
maximum  allowed  Reid  Vapor  Pressure 
(RVP)  specified  in  ASTM  D439  for 
classes  of  gasoline  were  exceeded. 
Further,  only  a  few  States  have 
regulations  requiring  compliance  with 
the  ASTM  D439  standard.  Two  States 
even  allow  marketing  of  winter  gasoline 
with  RVFs  greater  than  16  psia,  which 
is  not  authorized  for  transport  in  MC  306 
cargo  tanks  nor  is  it  in  compliance  with 
ASTM  D439.  Based  on  comments  and 
information  we  have  received  on  ASTM 
D439.  it  is  clear  that  the  standard:  (a)  is 
a  marketing  standard  designed  towards 
consumer's  satisfaction  with  automotive 
performance;  (b)  is  not  a  safety 
standard;  and  (c)  is  not  widely 
recognized  by  States  nor  strictly 
followed  by  shippers  of  gasoline. 

However,  the  general  concept  that 
winter  gasoline  should  not  be  marketed 
in  the  summer  forms  the  basis  for  our 


modifying  the  proposed  design  pressure 
requirement  (herein  an  MAWP 
requirement)  for  gasoline  transported  in 
cargo  tanks  equifiped  with  a  1  psig 
normal  vent.  In  this  final  rule,  in  order 
for  a  hazardous  material  to  be 
transported  in  a  cargo  tank  equipped 
with  a  1  psig  normal  vent,  the  sum  of  the 
tank  static  head  and  1  psig  (the 
maximum  vapor  pressure  exerted  by  the 
lading)  must  be  less  than  or  equal  to  the 
MAWP  of  the  cargo  tank.  In  addition, 
the  vapor  pressure  of  the  lading  at  115  °F 
must  be  no  greater  than  1  psig.  An 
exception  from  the  vapor  pressure  limit 
is  granted  for  gasoline  under  certain 
circumstances.  A  maximum  ambient  and 
lading  temperature  table  appears  in 
S  173.119(a){17)(iii)  in  the  final  rule.  The 
table  prescribes  the  maximum  ambient 
and  lading  temperature  for  the 
transportation  of  each  class  of  gasoline 
and  generally  recognizes  ASTM  D439,  as 
was  recommended  by  API.  This  table  is 
derived  from  the  ASTM  D439  gasoline 
class  definitions,  API  technical 
documentation  for  the  conversion  of 
Reid  Vapor  Pressure  to  normal  vapor 
pressure,  and  a  revision  of  the  maximum 
allowable  working  pressure  equation 
appearing  in  proposed  §  173.33(c).  iTie 
derivation  process  involved  calculation 
of  the  maximum  ambient  temperature 
for  each  ASTM  D439  class  of  gasoline 
that  would  not  exceed  a  1  psig  pressure 
measured  at  the  top  of  the  tank. 
Pressures  in  excess  of  1  psig  will  be 
relieved  by  the  1  psig  normal  vent, 
which  vents  predominantly  air.  (See 
discussion  on  §  178.346).  While  ensuring 
adequate  pressure  capability  of  the 
cargo  tank  for  each  class  of  gasoline, 
use  of  the  table  will  not  prevent  the 
transportation  of  any  gasoline  blended 
in  accordance  with  ASTM  D439. 

B.  Smaller  Capacity  Cargo  Tanks  in 
Flammable  Liquid  Service 

The  NPRM  contained  a  proposal  to 
remove,  at  S  177.824(a),  an  exception  for 
cargo  tanks  with  a  capacity  of  3,000 
gallons  or  less  used  exclusively  in 
flammable  liquid  service  from 
inspection  and  periodic  retest 
requirements.  Most  of  these  are  MC  306 
type  cargo  tanks.  Comments  from  the 
petroleum  marketing  industry  (i.e.. 
distributors  of  gasoline,  fuels  and  other 
petroleum  products),  took  strong 
exception  to  the  proposal.  Many 
commenters  supported  the  comments 
filed  by  the  Petroleum  Marketers 
Association  of  America  (PMAA).  PMAA 
stated,  in  part: 

Contrary  to  DOTs  assertion,  these  smaller 
vehicles  are  not  "operated  under  similar 
conditions,  and  operated  over  the  same 
roads  *  *  *  as  typical  4000  to  6000  gallon 
cargo  tanks  motor  vehicles. "  Rather,  these 


smaller  vehicles  are  generally  used  in  less 
populated,  and  therefore,  less  exposed,  rural 
areas  to  deliver  product  intrastate  to  small 
accounts  with  an  average  tank  capacity  of 
between  500-1000  gallons. 

While  PMAA  agrees  that  "periodic 
maintenance,  inspection  and  retesting  of  any 
vehicle  transporting  hazardous  material  must 
be  an  integral  part  of  any  responsible 
operator's  safety  management  program," 
DOT  offers  no  evidence  to  show  that  owners 
of  these  vehicles  do  not  already  engage  in 
periodic  maintenance  or  that  these  vehicles 
present  a  hazard  to  the  public.  These  vehicles 
are  already  subject  to  state  regulations  and 
local  ordinance  designed  to  meet  community 
safety  concerns,  some  of  which  may  be  more 
stringent  than  federal  requirements. 

*  *  *  Elimination  of  the  small  vehicle 
exemption  will  subject  small  business 
marketers  to  dual,  and  perhaps  triple, 
regulation  under  federal,  state  and  local 
requirements.  Compliance  with  several  layers 
of  regulations  will  make  it  impractical  if  not 
impossible  for  these  small  businesses  to 
conUnue  to  supply  the  farm  and  bulk  end  user 
accounts  solely  dependent  upon  the  largely 
rural  network  of  marketers  for  their 
petroleum  requirements. 

RSPA  acknowledges  that  information 
is  not  readily  available  on  the  type  of 
periodic  maintenance  being  performed 
by  owners  of  these  smaller  cargo  tanks. 
Several  commenters  asserted  that  they 
already  perform  periodic  maintenance 
and  inspection  of  their  smaller  cargo 
tanks  and,  therefore,  the  proposal  to 
subject  these  vehicles  to  periodic 
inspections  is  unnecessary.  One 
commenter  asserted  that  their  vehicles 
are  inspected  armually  by  State  fire 
marshals  and,  therefore,  the  exception 
should  be  retained.  However,  we 
believe  that  few  State  and  local 
agencies  have  enacted  regulations 
governing  the  maintenance  and  testing 
of  smaller  cargo  tanks.  We  find  that 
many  States  have  adopted  or 
incorporated  the  HMR  as  a  part  of  their 
laws,  including  the  exception  granted  for 
smaller  cargo  tanks  operating 
exclusively  in  flammable  liquid  service. 

We  believe  that  a  cargo  tank 
containing  3000  gallons  of  a  flanunable 
liquid  presents  a  significant  risk  to  the 
public.  Furthermore,  we  believe  that 
citizens  in  rural  as  well  as  urban  areas 
must  be  provided  protection  from  that 
risk.  Many  state  public  safety 
representatives  have  supported  this 
proposal.  The  proposed  requirement  that 
the  retest  be  performed  or  witnessed  by 
an  Authorized  Inspector,  as  discussed 
earlier  in  this  preamble,  is  not  adopted 
in  this  final  rule.  Similarly,  the  proposal 
to  require  all  repairs  to  pressure  parts 
on  cargo  tanks  be  performed  or 
witnessed  by  an  Authorized  Inspector  is 
not  adopted  in  this  final  rule.  These 
changes  will  alleviate  conunenters' 


concerns  regarding  potential  cost 
increases  in  those  areas.  We  believe 
that  if  the  commenters'  assertions  that 
periodic  maintenance,  inspections,  and 
repairs  are  presently  being  performed  on 
these  tanks  are  true,  there  should  be 
minimal  incremental  costs  to  small 
businesses.  The  final  rule  contains 
requirements  for  the  periodic 
maintenance,  inspection,  and  retest  of 
all  cargo  tanks. 

V.  Impact  of  this  Rulemaking  on 
Existing  Exemptions 

A  number  of  cargo  tanks  are  being 
operated  under  exemption.  It  is  oiu- 
intention  that,  to  the  maximum  extent 
appropriate,  existing  cargo  tanks 
authorized  for  use  under  an  outstanding 
exemption  be  covered  under  this  rule, 
thereby  eliminating  the  need  for  the 
exemption.  It  is  oiu  position,  however, 
that  in  order  to  be  re-marked  as  a 
specification  cargo  tank,  an  existing 
cargo  tank  must,  as  a  minimum,  meet 
the  basic  provisions  in  this  rule. 

Accordingly,  each  owner  or 
manufacturer  of  a  cargo  tank  which  is 
used  in  the  transportation  of  liquid 
hazardous  materials  should  examine  the 
tank  and  the  tank  drawings  to  determine 
if  the  cargo  tank  meets  the  requirements 
of  the  applicable  MC  306,  MC  307  or 
MC  312  cargo  tank  specification  in  effect 
at  the  time  of  manufacture  and  the 
conditions  prescribed  in  the  applicable 
DOT  exemption.  The  owner  of  a  cargo 
tank  meeting  the  applicable 
requirements  should  remove  the  DOT 
exemption  niunber  stenciled  on  the 
cargo  tank  and  mark  the  identification 
plate  (or  a  plate  placed  adjacent  to  the 
specification  plate)  as  specified  by 
§  180.407(f)(6]  according  to  the 
applicable  specification.  A  copy  of  the 
exemption  in  effect  at  the  time  the  cargo 
tank  is  remarked  must  be  retained  on 
file  at  the  owner's  principal  place  of 
business  during  the  period  the  cargo 
tank  is  in  service,  and  for  at  least  one 
year  thereafter.  DOT  exemptions  that 
may  be  affected  by  this  rulemaking  are 
as  follows: 

Hazardous  waste  tanks 


308S 

8640 

5701 

8706 

6325 

6742 

7478 

8751 

794S 

8761 

8213 

8622 

8260 

6644 

8337 

6904 

8348 

9143 

8408 

9463 

8428 

9466 

8478 

9512 

8518 

9515 

8549 

9536 

8551 

9543 

8552 

9568 

8620 

VI.  Driayed  Effective  Dates 

Delayed  effective  dates  are  found  in 
the  following  sections  to  provide  for  a 
smooth  transition  frism  the  existing 
requirements  to  the  new  requirements: 

1.  Section  180.405— Authorizes  the 
construction  of  DOT  Specification 

MC  306,  MC  307  and  MC  312  cargo  tanks 
conforming  to  the  applicable 
specification  requirements  in  effect  on 
June  12, 1989  until  December  12, 1990. 

2.  Section  180.413— Authorizes  the 
repair  of  DOT  Specification  MC  300. 
MC  301,  MC  302.  MC  303,  MC  305,  and 
MC  306  cargo  tanks,  and  non  ASME 
MC  304,  MC  307,  MC  310,  MC  311  and 
MC  312  cargo  tanks  by  persons  who  do 
not  presently  hold  an  ASME  or  National 
Board  Certificate  of  Authorization  until 
December  12, 1990. 

3.  Section  180.405(g}— Allows  owners 
of  existing  cargo  tanks  with  manhole 
assemblies  not  meeting  the  requirements 
of  S  178.345-5  until  June  13, 1994  to 
retrofit  the  manhole  assemblies. 

4.  Sections  178.345-10  and 
180.405(h}— Require  that  after  June  12. 
1991  any  reclosing  pressure  relief  valve 
installed  on  a  cargo  tank  must  be 
capable  of  reseating  to  a  leak-tight 
condition. 

5.  Section  178.345-10— Requires  that 
each  pressure  relief  system  on  a  DOT 
Specification  406,  407  or  412  cargo  tank 
be  designed  to  withstand  a  dynamic 
pressiu-e  surge  of  50  psig  applied  for  at 
least  300  milliseconds  without  leakage 
of  liquid  regardless  of  vehicle 
orientation  after  June  13, 1994. 

Review  by  Section 

Readers  are  reminded  that  this  review 
by  section  discusses  only  significant 
comments  on  the  proposals  in  the  NPRM 
and  changes  made  to  the  NPRM  in  this 
Final  Rule.  For  those  provisions  that  are 
unchanged,  readers  are  referred  to  the 
preamble  discussion  in  the  original 
NPRM  (50  FR  37766)  and  subsequent 
correction  document  (50  FR  49866). 

Sections  107.501-107.504.  These  new 
sections  contain  regisfration 
requirements  for  persons  engaged  in  the 
manufacture,  assembly,  certification, 
inspection  or  repair  of  DOT 
specification  cargo  tanks  or  cargo  tank 
motor  vehicles,  and  cargo  tanks 
manufactiu'ed  imder  exemption.  Section 

107.502  contains  general  registration 
requirements  applicable  to 
manufacturers,  assemblers,  repair 
facilities,  and  other  persons  who 
perform  the  specified  functions.  Section 

107.503  contains  information  on 
completing  a  registration  statement. 
This  section  also  grants  an  exception 
from  requirements  for  an  ASME 
Certificate  of  Authorization  for 


assemblers  of  cargo  tanks  who  perform 
no  welding  on  the  cargo  tank  wall. 
Section  107.504  contains  provisions  on 
required  documentation,  required 
updates  of  regisfration  information,  and 
procedures  for  renewal.  See  earlier 
discussion  in  this  preamble  under  the 
heading  "Cargo  tank;  Manufacturer 
Qualification,  Regisfration,  Quality 
Control,  and  Certification." 

Section  171.3.  Proposed  S  171.3(f)(1) 
would  have  authorized  the  continued 
use  of  nonspecification  cargo  tank  motor 
vehicles  for  fransportation  of  hazardous 
wastes  in  infrastate  commerce  under 
certain  conditions.  Upon  further 
consideration,  we  realized  that  these 
tanks,  which  are  not  imder  exemption, 
are  used  only  to  fransport  waste 
materials  that  do  not  require  the  use  of  a 
DOT  specification  cargo  tank. 
Therefore,  the  proposed  provision  is 
unnecessary  and  is  not  adopted  in  this 
rule. 

Section  171.7.  Several  commenters 
requested  that  matter  incorporated  by 
reference  not  be  identified  by  a  specific 
edition  number  or  date.  The  commenters 
stated  that  the  absence  of  dated  material 
would  allow  persons  to  use  the  most 
recently  published  edition  of 
incorporated  standards  without  delay 
and  would  eliminate  the  need  for  RSPA 
to  publisl)  periodic  updates  of 
incorporated  matter  in  the  Federal 
Register.  The  Director  of  the  Federal 
Register  (OFR)  has  the  responsibility  for 
approval  of  materials  incorporated  by 
reference  into  the  Federal  Register. 
Thus,  OFR  regulations  require  an  agency 
that  seeks  approval  for  a  change  to  a 
publication  that  is  approved  for 
incorporation  by  reference  must  publish 
notice  of  the  change  in  the  Federal 
Register  and  amend  the  Code  of  Federal 
Regulations.  The  language  incorporating 
a  publication  by  reference  must  state  the 
tide,  date,  edition,  author,  publisher,  and 
identification  number  of  the  publication. 
See  approval  procedures  for 
incorporation  by  reference  in  1 CFR 
Part  51. 

The  proposed  changes  to  reflect  the 
new  address  of  the  American  Welding 
Society  (AWS),  to  revise  the  reference 
numbering  of  the  AWS  Code,  and  to 
incorporate  the  latest  editions  of  the 
American  Boiler  and  Pressure  Vessel 
Code  and  CGA  Technical  Bulletin  TB-2 
were  handled  in  other  separate 
rulemaking  actions. 

The  change  to  incorporate  the  Rubber 
Manufacturers  Association  (RMA) 
Technical  Bulletin  13  is  not  adopted.  The 
provisions  contained  in  RMA  Technical 
Bulletin  13  that  were  to  be  referenced 
are  brief  and,  thus,  are  adopted  in  the 
rule.  Also  the  change  to  incorporate  the 
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American  Society  for  Nondestructive 
Testing  Standard  for  use  by  persons 
who  perform  ultrasonic  thickness  testing 
on  cargo  tanks  is  not  adopted  in  this 
rule.  See  preamble  discussion  to 
S  180.409. 

Section  171.8.  The  definitions  for 
"Authorized  Inspector."  "Authorized 
Inspection  Agency."  and  "Cargo  tank 
motor  vehicle."  are  adopted  as 
proposed.  The  proposed  deflnition  for 
"cargo  tank"  as  a  tank  with  a  capacity 
of  over  110  gallons  is  revised  to  provide 
consistency  with  the  definition  of  a 
"bulk  packaging."  A  bulk  packaging  is 
defined  in  S  171.8  to  mean  a  packaging 
with  a  capacity  of  greater  than  118.9 
gallons  if  used  for  a  liquid.  Since  a  cargo 
tank  is  considered  a  bulk  packaging,  this 
change  eliminates  discrepancies 
between  the  two  deHnitions  for  tanks 
with  a  capacity  between  110  gallons  and 
118.9  gallons.  In  addition,  in  the  cargo 
tank  definition,  references  are  added  to 
refer  to  the  definitions  of  "tank" 
appearing  in  the  MC  331  and  MC  338 
cargo  tank  specifications,  in  SS  17^337- 
1  and  17a338-l.  respectively,  and  new 
definitions  are  added  for  "Registered 
Inspector"  and  "Design  certifying 
engineer." 

Section  172.203.  Paragraph  (h)  is 
amended  to  correct  references  to 
provisions  contained  in  S  173.315.  ' 

Section  173.33.  Proposed  paragraph 
(a)(2)  is  revised,  as  suggested  by  NTTC 
and  the  Chemical  Manufacturers 
Association  (CMA).  to  make  both  the 
shipper  and  the  carrier  responsible  for 
ensuring  the  compatibility  of  materials 
that  are  offered  or  loaded  for 
transportation  in  a  cargo  tank  motor 
vehicle.  The  CMA  stated.  "For  customer 
pickup  shipments,  where  a  cargo  tank  in 
a  multi-compartmental  motor  vehicle 
ah^ady  contains  a  material  when 
arriving  at  a  shipper's  facility,  it  should 
be  the  responsibility  of  the  receiver 
(motor  carrier)  to  ensure  that  mixture  of 
the  materials  will  not  create  an  unsafe 
condition.  A  shipper  may  not  be  familiar 
with  the  characteristics  of  the  chemical 
which  is  already  contained  in  one  or 
more  of  the  cargo  tanks  in  a  multi- 
compartmental  vehicle."  RSPA  agrees 
with  the  commenters  that,  in  a  case 
where  a  motor  carrier  receives 
hazardous  materials  from  different 
shippers,  the  responsibility  for  ensuring 
an  unsafe  condition  is  not  generated, 
should  be  a  shared  responsibility  and 
not  the  exclusive  responsibility  of  the 
shipper  or  the  carrier.  Accordingly, 
paragraph  (a)(2)  has  been  revised  to 
provide  that  "two  or  more  materials 
may  not  be  loaded  or  accepted  for 
transportation.  .  .  ." 

Proposed  paragraphs  (b)  (1)  and  (2) 
are  revised  to  clarify  that  a  cargo  tank 


may  not  be  loaded  with  any  hazardous 
materials  that  may  produce  an  unsafe 
condition. 

A  commenter  objected  to  proposed 
paragraph  (b)(4)  which  would  require 
that  the  rate  used  to  load  or  unload  a 
cargo  tank  be  less  than  or  equal  to  the 
rate  marked  on  the  cargo  tank 
specification  plate.  TTie  commenter 
stated  that  a  proposed  requirement 
would  have  no  effect  if  the  manhole  is 
open  or  if  the  closed  system  is  protected 
by  the  pressure  relief  devices.  We  do 
not  agree  with  the  commenter.  The  use 
of  a  loading  rate  exceeding  the 
maximum  loading  rate  may  lead  to 
possible  over  pressurzation  and  tank 
rupture  in  addition  to  leakage  of  lading 
through  relief  valves.  In  addition,  we 
have  revised  proposed  paragraph  (b)(4) 
to  specify  the  maximum  pressure  that 
may  be  used  during  loading  and 
unloading  when  the  loading/unloading   . 
rate  is  not  marked  on  the  cargo  tank 
specification  plate. 

Proposed  paragraph  (c)  would  have 
required  that  prior  to  filling  and  offering 
a  hazardous  material  for  transportation, 
a  shipper  must  confirm  that  the  design 
pressure  of  the  cargo  tank  is  greater 
than  or  equal  to  120  percent  of  the  sum 
of  the  vapor  pressure  of  the  lading  at 
115  °F.  the  tank  static  head  exerted  by 
the  lading,  and  any  pressure  exerted  by 
the  gas  padding,  including  air.  in  the 
ullage  space  or  dome.  As  is  discussed 
later  in  this  preamble  (see  discussion  of 
1 178.345-1),  the  term  "maximum 
allowable  working  pressure"  (MAWP) 
has  replaced  the  term  "design  pressure" 
in  this  final  rule.  The  term  MAWP  will 
be  used  for  the  remainder  of  this 
discussion  for  consistency  with  the  final 
rule.  Commenters  argued  that  the 
proposed  formula  is  too  restrictive,  and 
would  require  a  higher  MAWP  than  is 
necessary  for  the  commodity  to  be 
shipped,  particularly  for  gasoline 
shipped  in  MC  306-type  cargo  tanks. 
These  commenters  suggested  that  either 
the  safety  factor  of  1.2  or  the  vapor, 
pressure  reference  temperature  be 
reduced  in  order  to  present  a  more 
realistic  approach.  Additionally, 
commenters  pointed  out  that  the  ASME 
Code  provides  a  4  to  1  factor  of  safety  in 
the  structural  design  of  cargo  tanks, 
eliminating  the  need  for  an  additional 
safety  factor  in  the  MAWP  equation. 

We  agree  that  a  cargo  tank 
constructed  to  the  ASME  Code  or  to  the 
HMR  is  structurally  designed  with  a 
substantial  factor  of  safety.  We  are  also 
aware  that  the  use  of  a  vapor  pressure 
reference  temperature  of  115  °F  is  the 
extreme  of  what  is  experienced  in 
normal  transportation.  However,  we  are 
concerned  about  the  possible  loss  of 
hazardous  materials  lading  from  a  cargo 


tank  involved  in  an  accident  involving  a 
rollover.  Under  proposed  §  178.340-10, 
safety  relief  valves  would  be  set  at  the 
MAWP.  and  reclose  at  90%  of  the  set 
pressure.  We  believe  that  a  safety  factor 
must  be  included  to  ensure  that  the 
static  head  and  vapor  pressure  of  the 
lading,  in  addition  to  any  gas  padding  in 
the  tank,  do  not  cause  the  relief  valves 
to  open  in  a  rollover  situation,  and 
release  product  continuously  without 
reseating. 

The  intent  of  the  NPRM  was  to  link 
the  properties  of  the  lading  to  the 
structural  design  of  the  tank  and  to  the 
relief  device  settings.  Our  primary 
concern  in  relating  a  potential  lading  to 
the  cargo  tank  MAWP  is  in  the  settings 
of  the  pressure  relief  valves,  as 
discussed  above,  since  an  adequate 
factor  of  safety  is  included  in  the 
structural  design  of  the  tank  itself.  As  a 
result  of  the  written  comments  received 
and  the  public  meetings  held,  we  have 
modified  the  maximum  allowable 
working  pressure  requirements  in  the 
final  rule.  This  final  rule  requires  an 
MAWP  greater  than  or  equal  to  100 
percent  of  the  sum  of  the  vapor  pressure 
of  the  lading  at  115  *F.  plus  die  tank 
static  head  of  the  lading,  plus  the 
pressure  exerted  by  any  gas  padding. 
The  20  percent  safety  cushion  has  been 
removed  from  the  calculation  of  the 
MAWP  where  it  results  in  increased 
wall  thickness;  but  it  has  been  retained 
in  the  pressure  relief  valve  settings.  The 
fin^l  rule  requires  that  the  primary 
pressure  relief  valve  setting  be  no  less 
than  120  percent  of  the  MAWP  of  the 
tank,  determined  as  described  above. 

It  was  not  our  intention  in  proposed 
paragraph  (c)  to  change  the  existing 
pressure  relief  and  venting  requirements 
of  cargo  tanks  used  to  transport 
compressed  gases,  including  cryogenic 
liquids.  This  error  has  been  corrected  in 
the  final  rule. 

Proposed  paragraph  (c)(4)  would  have 
required  the  use  of  a  cargo  tank  motor 
vehicle  having  a  design  pressure  of  25 
psig  or  higher  for  any  material  that 
meets  the  definition  of  more  than  one 
hazard  class.  It  was  our  intent  in  the 
NPRM  to  require  a  higher  integrity  tank 
for  dual  hazard  materials,  and  to 
specifically  exclude  the  MC  306  cargo 
tank  from  use  in  transporting  flammable 
liquids  that  also  meet  the  definition  of  a 
corrosive.  However,  the  proposal  would 
also  have  excluded  MC  312  cargo  tanks 
in  the  pressure  range  of  15-25  psig. 
Some  commenters  questioned  the 
necessity  of  the  required  minimum 
pressure  f^r  low  vapor  pressure,  high 
fiash  point  (such  as  UN  Packaging 
Group  III)  materials,  while  other 
commenters  expressed  support  for  the 


proposed  change.  This  proposal  has  not 
been  adopted  in  this  final  rule. 
However,  it  will  be  given  further 
consideration  under  a  separate 
rulemaking  action  (Docket  HM 181). 

The  NPRM  contained  proposals  to 
standardize  certain  commodity 
requirements  and  eliminate  several 
discrepancies  in  the  requirements  for 
transporting  certain  kinds  of 
commodities  in  DOT  specification  cargo 
tanks.  For  example,  it  was  proposed  to 
require  that  all  cargo  tanks  used  to 
transport  poisonous  materials  have  a 
design  pressure  of  25  psig  and  to 
prohibit  the  use  of  non-reclosing 
pressure  relief  devices  (except  when  in 
series  with  a  reclosing  relief  valve)  on 
cargo  tanks  transporting  fiammable 
liquids.  The  NPRM  was  not  intended  to 
be  an  extensive  review  and  possible 
reclassification  of  those  hazardous 
materials  authorized  to  be  shipped  in 
cargo  tanks. 

On  May  5, 1987,  RSPA  published  a 
notice  of  proposed  rulemaking  under 
Docket  HM-181.  entitled  "Performance- 
Oriented  Packaging  Standards; 
Miscellaneous  Proposals".  Among  other 
things,  the  proposal  called  for  the 
adoption  of  an  internationally 
recognized  classification  system  for 
hazardous  materials  and  the  placement 
of  hazardous  materials  into  groups  of 
bulk  packagings  which  provide 
equivalent  levels  of  packaging  integrity. 
The  present  packaging  sections  for  the 
bulk  transportation  of  hazardous 
materials  were  adopted  on  a  piecemeal 
basis  over  the  years.  In  some  sections, 
materials  with  similar  transportation 
hazards  are  not  authorized  in  similar 
bulk  packagings  due  to  oversight  or 
because  the  industry  did  not  petition  the 
DOT  to  authorize  them.  Specifically,  the 
proposal  would  allow  a  hazardous 
material  that  can  safely  be  carried  in 
one  type  of  cargo  tank  to  be  carried  in 
all  cargo  tanks  of  similar  or  greater 
integrity.  Additionally,  the  proposal 
would  require  bulk  packagings  of  much 
greater  integrity  than  presently  required 
for  materials  that  are  toxic  by 
inhalation.  This  final  rule  does  not 
address  any  of  the  issues  raised  in 
Docket  HM-181. 

For  the  above  stated  reason,  RSPA 
has  not  accepted  a  commenter's 
recommendation  that  a  new  provision 
be  added  to  provide  that  whenever  an 
MC  300.  MC  301,  MC  302,  MC  305  or 
MC  306  cargo  tank  is  authorized,  the  use 
of  an  MC  307,  MC  312  or  MC  331  cargo 
tank  having  an  equal  or  higher  marked 
design  pressure  be  authorized.  The  use 
of  a  higher  integrity  tank  in  place  of  a 
currently  authorized  specification  tank 
is  being  considered  Under  a  separate 


rulemaking  (Docket  HM-181)  and, 
therefore,  has  not  been  made  a  part  of 
this  final  rule.  The  public  and  regulated 
industry  should  be  aware  that  the  final 
rule  promulgated  under  Docket  HM-181 
might  have  significant  impact  on 
commodities  authorized  to  be 
transported  in  DOT  specification  cargo 
tanks  in  the  future. 

Section  173.119.  For  discussion  of  the 
substantive  changes  affecting  this 
section,  refer  to  the  preamble 
discussions  under  the  heading  "Use  of 
Cargo  Tank"  and  the  discussion  of 
changes  to  S  178.346. 

Sections  173.135  and  173.136.  A 
commenter  suggested  that 
transportation  safety  could  be  enhanced 
by  authorizing  only  MC  330  and  MC  331 
cargo  tanks  for  use  in  transporting  the 
named  chlorosilanes  under  this  section. 
This  same  commenter  requested  that 
RSPA  amend  the  provisions  in  this 
section  to  provide  for  the  transportation 
of  dimethyl  chlorosilane  in  MC  330  and 
MC  331  cargo  tanks  The  commenter 
presented  no  data  to  support  these  more 
restrictive  provisions  nor  is  RSPA  aware 
of  any  problems  with  the  use  of  the 
cargo  tanks  authorized.  RSPA  will  give 
this  matter  further  consideration  should 
information  be  received  to  support  the 
change. 

Section  173.154.  A  provision  is  added 
in  proposed  paragraph  (a)(4)  to  specify 
the  requirements  for  prsssure  relief 
devices  on  MC  310.  MC  311.  MC  312  and 
DOT  412  cargo  tanks,  which  was 
inadvertently  omitted  from  this  section. 

Section  173.240.  NTTC  recommended 
that  RSPA  amend  §  173.240  by  revising 
the  definition  of  a  "corrosive  material" 
and  the  test  requirements.  NTTC  stated, 
in  part: 

We  believe  that  the  regulatory  testing  of 
"corrosive  materials"  (at  Section  173.240) 
must  be  changed.  It  bears  little  relevance  to 
transportation  practices:  has  been  outdated 
by  contemporary  testing  and  analytical 
technology;  and  has  [led]  to  premature 
deterioration  of  even  newly-manufactured 
cargo  tanks. 

The  current  mandated  tests  allow  the 
manufacturer  of  a  corrosive  to  test  under  one 
set  of  circumstances  and  then  offer  the 
product  for  transportation  under  another.  For 
example,  the  manufacturer  may  conduct  the 
corrosive  test  with  a  product  at  a  temperature 
of  70  degrees  F.  at  a  specified  concentration 
while  loading  it  aboard  a  cargo  tank  at  95 
degrees  F.  and  at  a  significantly  different 
concentration.  Metallurgists  inform  us  that 
chemicals  may  be  substantially  more 
aggressive  to  tank  parent  and  weld  metal  at  a 
higher  temperature.  Such  would  accelerate 
internal  corrosion,  pitting,  and  (particularly) 
intergranular  cracking. 

Although  NTTC's  recommendation  has 
merit,  the  suggested  corrosive  material 
definition  and  test  criteria  are  beyond 


the  scope  of  this  rule  making  and, 
therefore,  has  not  been  made  a  part  of 
this  rule.  However,  this  matter  may  be 
considered  under  a  rulemaking  action  in 
the  future. 

Section  173.247.  A  commenter 
requested  a  revision  to  authorize  silicon 
chloride  for  transportation  under 
§  173.280  instead  of  §  173.247.  The 
commenter  stated  that  this  change 
would  simplify  the  HMR  and  enhance 
safety.  In  the  comments  made  to 
§  178.280,  the  commenter  suggested  that 
RSPA  change  the  section  heading  from 
'Trichlorosilanes"  to  "Nonflammable 
Chlorosilanes  (including  silicon 
chloride)".  The  commenter  stated  that 
this  change  would  provide  for  these 
chemicals  to  be  more  rationally  grouped 
for  appropriate  packaging  in  MC  330  and 
MC  331  cargo  tanks.  The  commenter 
provided  no  reason  for  this  more 
restrictive  provision.  Without  data  to 
support  these  changes,  no  action  has 
been  taken  under  this  final  rule. 

Section  173.252.  A  commenter 
disagreed  with  the  clarification 
contained  in  proposed  paragraph  (a)(4] 
stating  that  the  prescribed  %  inch 
minimum  thickness  for  the  tank  shell 
and  head  excludes  any  lining,  cladding 
or  corrosion  allowance.  The  commenter 
stated  that  the  existing  regulations 
required  that  each  tank  must  have  a 
head  and  shell  thickness  of  at  least  % 
inch  and  a  nickel  cladding  on  the  inside 
surface  comprising  at  least  20  percent  of 
the  total  thickness.  RSPA  also  received 
a  letter  requesting  clarification  of  the 
provision.  In  the  reply.  RSPA  agreed 
that  (1)  where  cladding  is  required  by 
§  173.252(a)(4),  the  thickness  of  the 
cladding  is  based  on  a  percentage  of  the 
minimum  calculated  shell  thickness 
rather  than  the  as-built  thickness  if  the 
shell  is  thicker  than  required,  and  (2)  the 
word  "shell"  as  mentioned  in 
§  173.252(a)(4)  means  the  total  thickness 
of  steel  plus  nickel.  In  any  case  the  steel 
portion  of  the  composite  shell  must 
conform  to  the  material,  minimum 
thickness  and  structural  integrity 
requirements  of  the  applicable  cargo 
tank  specification.  The  composite  steel/ 
nickel  plate  must  conform  to  the 
requirements  of  ASTM  specification  A- 
265-69.  The  final  rule  has  been  revised 
consistent  with  this  clarification. 

Section  173.264.  In  the  NPRM.  RSPA 
proposed  to  include  a  provision  found  in 
Note  1  to  paragraph  (a)(14)  that 
authorized  inhibited  hydrofiuoric  acid 
solution  of  60  percent  to  65  percent 
concentrations  in  unlined  cargo  tanks.  A 
commenter  stated  that  60  percent  to  65 
percent  hydrofiuoric  acid  is  no  longer 
being  produced  and,  therefore, 
continuing  to  grant  the  provision  is 
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unnecessary.  The  commenter  also 
pointed  out  that  the  Manufacturing 
Chemists  Association  had  Hied  a 
petition  (P-440)  seeking  removal  of  the 
provision.  Although  not  a  part  of  the 
proposal.  RSPA  believes  the  request  has 
merit  and  it  is  adopted  in  paragraph 
(a)(14)  of  this  final  rule. 

The  commenter  also  requested  that 
we  prohibit  the  use  of  bottom  outlets  on 
cargo  tanks  authorized  under  this 
section  and  S  173.265(a)(4).  The 
commenter  presented  no  data  to  support 
this  change.  RSPA  is  not  aware  of  any 
safety  problems  with  the  use  of  bottom 
outlets  on  cargo  tanks  authorized  under 
this  section.  In  the  absence  of  data  to 
support  the  change,  no  action  is  being 
taken  at  this  time. 

Section  173.265.  The  proposed  change 
to  paragraph  (a)(4)  is  corrected  to  apply 
to  paragraph  (b)(4)  in  the  final  rule. 

Section  173.2^.  Proposed  paragraph 
(r)(2)  would  have  removed  a  provision 
that  designs  for  venting  and  pressure 
relief  devices  be  examined  by  the 
Bureau  of  Explosives  and  approved  by 
the  Director.  OHMT.  A  commenter 
requested  that  the  provision  be  retained 
to  keep  the  continuous  vent 
arrangement.  RSPA  did  not  intend  to 
remove  this  provision  and  this  proposal 
has  not  been  adopted. 

Section  173^73.  A  commenter  stated 
that  the  wording  "and  consisting  of  a 
spring-loaded  pressure  relief  valve"  in 
proposed  paragraph  (a)(5)(i)  implies  that 
a  frangible  disc  in  series  is  prohibited. 
The  commenter  stated  that  the  use  of  a 
frangible  disc  should  be  allowed  to 
protect  the  spring-loaded  valve  and  to 
provide  additional  containment.  As  an 
alternative,  the  commenter  requested 
that  the  wording  be  removed,  as 
proposed  §  178.340-10  (9  178.345-10  as 
adopted  herein)  requires  the  use  of  a 
spring-loaded  pressure  relief  valve  and 
allows  the  use  of  a  frangible  disc  in 
series.  We  agree  with  the  commenter 
and  have  revised  paragraph  (a)(5) 
accordingly.  We  have  also  revised 
proposed  paragraph  (b)(2)(iii)  to  allow 
the  setting  of  a  spring-loaded  valve  in 
series  with  a  frangible  disc  at  125 
percent  of  design  pressure  instead  of  150 
percent  of  design  pressure. 

Section  173.315.  Paragraph  (i)  is 
revised  to  permit  safety  relief  valves  to 
be  certified  by  the  valve  manufacturer  in 
place  of  an  Authorized  Inspector. 

Existing  S  173.33(k).  which  requires 
that  MC  330  cargo  tanks  used  to 
transport  certain  gases  be  equipped  with 
liquid  discharge  controls  conforming  to 
{  178.337-ll(c)  at  each  liquid  discharge 
opening,  would  have  been  removed  and 
placed  in  new  paragraph  (n)  of  this 
section.  Proposed  paragraph  (n)  would 
have  required  that  each  vapor  or  liquid 


discharge  opening  on  MC  330  and  MC 
331  cargo  tanks  be  equipped  as 
prescribed  in  proposed  S  178.337-11. 
Several  commenters  expressed  concern 
that,  as  proposed,  these  tanks  would 
have  to  be  retrofitted  with  internal 
valves  on  the  vapor  openings.  It  was  not 
our  intention  to  make  any  substantive 
change  in  the  specification  requirements 
for  these  tanks.  Accordingly,  the 
reference  to  the  vapor  discharge  opening 
is  removed. 

Section  173.318.  Consistent  with  other 
changes  to  the  final  rule  and  the 
reformatting  of  this  section  under  a 
separate  rulemaking,  paragraphs 
(b](2)(t>and  (ii)  are  revised  to  require 
that  the  flow  capacity  and  rating  of 
pressure  relief  devices  be  verified  and 
certified  by  the  manufacturer  of  the 
device. 

Section  173.346.  A  commenter 
requested  a  revision  of  proposed 
paragraph  (a)(12)  to  authorize  the 
continued  use  of  a  MC  306  cargo  tank 
with  a  capacity  of  3.000  gallons  or  less 
when  operated  by  private  carrier  to 
transport  formulated  agricultural 
chemicals  meeting  the  definition  of 
Poison  B.  The  transportation  of  Poison  B 
materials  was  discussed  in  the  preamble 
of  the  ^4PRM.  and  requires  a  cargo  tank 
with  a  MAWP  of  25  psig.  We  believe  an 
MC  306  cargo  tank  is  not  adequate  for 
the  transportation  of  Poison  B  n.o.s. 
materials.  Therefore,  the  final  rule  is 
adopted  as  proposed. 

Sections  177.801  and  177.802.  Section 
177.801  is  revised  for  clarity.  After 
further  consideration,  we  believe  the 
provisions  concerning  the  inspection  of 
carrier  facilities  and  records  in  proposed 
9  177.802(a),  (b)  and  (c)  are  redundant. 
The  provisions  contained  in  paragraph 
(a)  are  adopted  in  this  rule. 

We  proposed  that  the  reporting  and 
recordkeeping  requirements  presently 
found  in  9  177.824  be  relocated  to 
9  180.417.  However,  the  provision  in 
9  177.824(f)  requiring  motor  carriers  to 
file  a  report  with  FHWA  listing  all  MC 
330  or  MC  331  cargo  tanks  in  service,  or 
being  placed  in  or  removed  from  service, 
was  not  included  or  discussed  in  the 
proposed  rule.  In  the  NPRM,  the  present 
requirement  that  motor  carriers 
operating  an  MC  330  or  MC  331  cargo 
tank  in  anhydrous  ammonia  service 
must  complete  a  written  report  after 
testing  and  inspection  was  expanded  to 
include  cargo  tanks  motor  vehicles 
operating  in  liquefied  petroleum  gas  or 
any  other  service  that  may  cause  stress 
corrosion  cracking  of  the  tank. 
Therefore,  we  believe  the  reporting 
requirements  appearing  in  present 
9  177.824(f)  are  no  longer  necessary,  and 
they  are  not  included  in  this  final  rule. 


Section  178.320    General 
requirements  applicable  to  all  DOT 
specification  cargo  tanks.  This  new 
section  contains  general  provisions 
pertaining  to  all  DOT  specification  cargo 
tanks,  including  those  used  for 
compressed  gases.  Included  are 
definitions  of  "manufacturer"  and 
"design  type." 

As  is  discussed  elsewhere  in  this 
document,  the  requirement  that  all  cargo 
tanks  be  constructed  and  certified  in 
conformance  with  the  ASME  Code  is  not 
adopted  in  this  final  rule.  Independent 
inspection  and  certification  of  cargo 
tank  design  and  construction  by  an 
Authorized  Inspector  is  not  required. 
The  absence  of  independent  review  of 
each  cargo  tank  by  an  Authorized 
Inspector  has  made  necessary  a  new 
provision  in  9  178.320  which  requires 
each  design  type  (as  defined  in  this 
section)  be  certified  by  a  "Design 
Certifying  Engineer"  (as  defined  in 
9  171.8).  Design  certification  by  a 
qualified  individual  will  ensure  the 
integrity  of  a  cargo  tank  design  without 
requiring  independent  design  review  of 
each  individual  cargo  tank. 

Sections  178.337-3  and  178.338-3. 
Commenters  emphasized  that  the  NPRM 
proposed  parameters  for  the 
determination  of  structural  integrity 
would  require  cargo  tanks  with  walls  up 
to  25%  thicker  than  presently  required. 
The  intent  was  not  to  increase  the 
minimum  wall  thickness  requirements. 
The  parameters  in  this  final  rule  are  as 
follows: 

For  MC  331  cargo  tanks.  The  stress 
values  used  are  the  same  as  that 
suggested  in  our  research  findings  and 
recommendations.  Further,  for  the 
dynamic  pressure  condition  resulting 
from  a  deceleration  of  2  g's  in 
combination  with  the  MAWP,  the  design 
stress  value  used  for  wall  thickness 
calculations  will  be  the  lesser  of  the 
tank  material's  yield  strength  or  75 
percent  of  the  ultimate  tensile  strength 
of  the  material 

For  MC  338  cargo  tanks.  The  stress 
values  used  will  be  the  same  as  that 
proposed  for  the  MC  331.  except  that  the 
"g"  loads  used  will  be  those  found  in 
9  178.338-13. 

In  9  178.337-3(d).  a  requirement  which 
was  inadvertently  omitted  would  be 
restored  as  paragraph  (3). 

Section  178.345-1  (proposed  §  178.340- 
1)  General  Requirements.    Several 
commenters  objected  to  the  use  of  the 
term  "design  pressure"  throughout  the 
general  sections  as  well  as  in  sections 
containing  the  individual  cargo  tank 
specifications.  These  commenters, 
including  TTMA  and  the  Fruehauf 
Corporation,  suggested  that  the  term 


"maximum  allowable  working  pressure 
(MAWP)"  should  be  used.  Commenters, 
at  the  public  meetings  held  between  the 
DOT  and  commenters.  argued  that  an 
MC  306  cargo  tank  (DOT  406  herein), 
which  is  generally  an  oval  cross-section 
tank  not  constructed  in  accordance  with 
the  ASME  Code,  is  not  "designed" 
through  a  series  of  calculations.  Rather, 
the  integrity  of  an  MC  306  cargo  tank  is 
verified  by  hydrostatic  test,  and  the  use 
of  the  term  "design  pressure"  for  the  MC 
306  cargo  tank  is  inaccurate.  Further, 
commenters  stated  that  use  of  the  term 
"MAWP"  maintains  consistency  with 
the  ASME  Code.  It  should  be  noted  that 
the  ASME  Code  uses  both  the  terms 
"design  pressure"  and  "MAWP." 
However,  it  is  the  MAWP  which  is  used 
in  the  general  structural  design  and 
pressure  rating  of  the  tank. 

We  understand  cargo  tank 
manufacturers'  reluctance  to  use  the 
term  "design  pressure."  which  is  the 
term  used  in  the  existing  cargo  tank 
specification.  Accordingly,  the  term 
"MAWP"  is  used  in  the  final  rule  in 
place  of  the  term  "design  pressure."  The 
MAWP  is  the  pressure  used  in  the 
design  of  the  cargo  tank  in  the  ASME 
Code  and  the  individual  cargo  tank 
specifications.  However,  a  shipper  still 
must  determine  that  the  MAWP  of  a 
particular  cargo  tank  is  appropriate  for 
the  shipment  of  a  commodity,  as 
required  by  9  173.33. 

Section  178.345-2  (proposed  §  178.340- 
2)    Material  and  material  thickness. 
Several  commenters  requested,  in 
addition  to  materials  conforming  to 
Section  II,  Parts  A  and  B  of  the  ASME 
Code,  that  materials  conforming  to 
ASTM  standards  be  authorized  for  the 
construction  of  DOT  specification  cargo 
tanks.  Specifically.  TTMA  listed  two 
ASTM  steel  specifications.  A676  and 
A715.  and  several  aluminum  alloy 
specifications  for  consideration.  The 
aluminum  alloy  specifications  that  were 
listed  are  authorized  in  the  HMR.  and 
are  suitable  for  use.  We  believe  the  two 
ASTM  steel  specifications  are  also 
suitable  for  use.  Therefore,  we  have 
authorized  those  materials  as  well. 

Commenters  objected  to  a  proposal  to 
use  a  formula  in  place  of  the  tables 
appearing  in  the  current  regulations  to 
determine  the  minimum  required 
thickness  of  a  cargo  tank  shell  or  head. 
Commenters  argued  that  it  is  easier  to 
verify  compliance  with  the  specification 
requirements  through  the  use  of  a  table. 
TTMA,  in  its  comments,  requested  that 
the  thickness  tables  be  retained  in  the 
individual  specifications,  with  certain 
changes  such  as  specifying  the  thickness 
by  the  use  of  decimals  in  place  of 
fractions  of  inches  or  gauge 


designations.  TTMA's  revised  thickness 
tables  were  derived  based  on  the 
knowledge  and  experience  of  the  cargo 
tank  manufacturers  in  its  membership, 
rather  than  on  specific  calculations 
based  on  anticipated  stress  levels. 

We  agree  that  the  minimum  thickness 
tables  are  easier  to  use  than  a  formula. 
The  use  of  minimum  thickness  tables 
can  also  prevent  unusual  situations  such 
as  a  cargo  tank  designed  with  a  very 
thin  shell,  but  with  enough  ring 
stiffeners  to  meet  the  maximum 
allowable  stress  level  requirements. 
However,  we  believe  that  the  minimum 
required  thickness  of  a  cargo  tank  shell 
or  head  must  take  into  account  the 
maximum  allowable  stress  levels.  We 
found  that  the  thicknesses  in  the  tables 
presented  by  TTMA  were  generally 
adequate  only  to  accommodate  the 
stresses  due  to  internal  pressure. 
Consequently,  the  minimum  thickness 
tables  are  being  retained  in  the 
individual  specifications;  however,  the 
values  appearing  in  these  tables  must  be 
replaced  by  the  results  of  the  stress 
calculations  of  9  178.345-3  if  those 
calculations  require  a  greater  thickness. 
The  tables,  which  are  revisions  of  the 
tables  developed  by  TTMA.  have  been 
greatly  simplified,  and  the  thickness 
tables  for  the  DOT  412  cargo  tank  are 
expanded  to  include  product  densities  of 
16  to  26  pounds  per  gallon.  The 
minimum  thicknesses  for  cargo  tank 
shells  and  heads  listed  in  the  tables  are 
equal  to  or  somewhat  greater  than  those 
listed  in  the  current  regulations. 

Section  178.345-3  (proposed  §  178.340- 
3)    Structural  integrity.  The  principal 
comments  received  on  the  structural 
integrity  requirements  came  from  the 
TTMA  and  its  members.  In  addition  to 
written  comments,  several  public 
working  meetings  were  held  between 
representatives  of  the  DOT  and  TTMA. 
TTMA  agreed  that  provisions  for 
structural  integrity  based  on  g-loadings 
were  needed  for  low  pressure  cargo 
tanks.  However,  they  stated  that  the 
proposed  g-loadings  were  too  great. 
Commenters  argued  that,  although  the 
preamble  to  the  NPRM  specifically 
stated  that  no  increases  in  the  shell 
thickness  of  cargo  tanks  were  intended 
by  the  rulemaking,  the  proposed  g- 
loadings  would  nearly  double  the 
required  shell  and  head  thicknesses.  The 
g-loadings  recommended  by  TTMA 
were:  1.7-g  vertical,  based  on  vertical 
road  shocks  and  ANSI 
recommendations;  and  0.75-g 
longitudinal,  based  on  the  maximum 
expected  deceleration.  TTMA  also 
stated  that  a  realistic  lateral  force  would 
be  0.4-g,  which  research  has  proven  is 
the  force  necessary  to  cause  overturn. 


The  proposed  g-loadings  are  the  same 
as  those  specified  for  the  MC  330  and 
MC  331  cargo  tanks,  since  all  cargo 
tanks  experience  the  same  over-the- 
road  loading  conditions.  Commenters 
stated  that  the  g-loadings  for  those  high 
pressure  cargo  tanks  were  set  artificially 
high  in  order  to  add  more  thickness  to 
the  tanks,  and  that  the  loadings 
recommended  by  the  commenters  have 
worked  successfully  for  many  years. 
Further,  commenters  pointed  out  that 
the  ASME  design  requirements  already 
include  a  4  to  1  factor  of  safety.  We 
agree  that  the  g-loadings  recommended 
by  TTMA.  combined  with  the  factor  of 
safety  required  by  the  ASME  Code,  will 
ensure  that  cargo  tanks  are  designed 
with  adequate  structural  integrity.  These 
loadings  of  1.7-g  vertical.  0.75-g 
longitudinal,  and  0.4-g  lateral  are 
adopted  in  this  final  rule. 

With  regards  to  the  evaluation  of 
specific  stresses,  TTMA  opposed  the 
proposed  requirement  to  include,  in  the 
design  of  heads  and  shell,  the  load 
resulting  from  the  design  pressure  in 
combination  with  the  dynamic  pressure 
resulting  from  a  longitudinal 
deceleration  of  2  "g."  TTMA  stated  that 
such  a  requirement  would  eliminate  oval 
cross  section  tanks,  and  that  the  tank 
would  not  experience  this  type  of 
loading  in  normal  transportation.  This 
requirement  was  proposed  in  order  to 
account  for  accident  conditions  in  which 
such  loc^dings  could  occur.  However,  we 
believe  that  since  this  load  combination 
would  only  occur  during  an  accident 
situation,  and  would  not  ordinarily  be 
experienced  in  transportation,  a  lower 
factor  of  safety,  and  a  higher  allowable 
stress  could  be  allowed  in  the  design  for 
the  loading.  Therefore,  in  the  final  rule, 
the  MAWP  in  combination  with  the 
dynamic  pressure  resulting  from  a 
longitudinal  deceleration  of  2  "g'"  may 
not  exceed  the  lesser  of  the  yield 
strength  or  75  percent  of  the  ultimate 
tensile  strength  of  the  material  of 
construction. 

TTMA  further  stated  that  the  shear 
stresses  described  in  proposed 
9  178.340-3(b)  (6).  (7).  and  (8)  need  not 
be  calculated  or  taken  into  account, 
since  the  effective  stress  calculated  by 
the  formula  in  proposed  9  178.340-3(c) 
(9  178.345-3(c)  herein)  is  governed  by 
the  tensile  and  compressive  stresses 
described  in  paragraphs  (1).  (2).  (3).  and 
(5).  TTMA  stated  that  the  calculated 
shear  stresses  are  much  lower  than  the 
tensile  and  compressive  stresses. 
Additionally.  TTMA  and  other 
commenters  pointed  out  that  a 
calculation  of  the  tensile  or  compressive 
stress  resulting  from  accelerative  and 
decelerative  forces  applied  at  the 
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horizontal  pivot  of  the  fifth  wheel,  as 
described  in  proposed  9  178.345-3(b)(4). 
is  unnecessary,  as  this  result  will  not 
exceed  that  calculated  under  proposed 
paragraph  (b)(3)- We  agree  that  in  most 
cases,  the  stress  levels  will  be  largely 
governed  by  the  tensile  and  compressive 
stresses.  However,  since  shear  stresses 
in  addition  to  accelerative  and 
decelerative  forces  at  the  fifth  wheel, 
are  also  experienced  by  the  cargo  tank 
motor  vehicle  in  transportation,  we 
believe  that  they  must  be  evaluated  as 
part  of  the  design. 

Section  178.345-5  (proposed  §  178.340- 
5)  Manhole  Assemblies.  Commenters 
objected  to  the  proposed  requirement 
that  manhole  closures  be  capable  of 
withstanding,  without  leakage  or 
permanent  deformation,  static  internal 
fluid  pressure  of  38  psig  or  test  pressure, 
whichever  is  greater.  These  commenters 
recommended  that  we  should  allow  de 
minimis  leakage  and  deformation  that 
does  not  affect  the  structural  integrity  of 
the  closures.  Commenters  stated  that  if 
deformation  of  the  tank  were  allowed, 
then  manhole  assemblies  conforming  to 
the  industry  consensus  standard  TTMA 
RP  No.  61-«2  could  be  used.  We  believe 
that  a  leak-tight  condition  is  necessary. 
To  allow  a  certain  amount  of  leakage 
would  open  the  question  of  how  much 
leakage  is  acceptable,  and  how  that 
amount  of  leakage  can  be  accurately 
measured.  However,  we  believe  that  to 
allow  deformation  that  does  not  affect 
the  structural  integrity  of  the  cargo  tank 
should  not  adversely  affect  safety. 
TTMA  has  developed  a  revised  RP.  No 
61-89,  which  specifies  no  leakage,  but 
allows  some  deformation.  The  revised 
standard  also  contains  a  requirement  for 
testing  every  3  months,  one  percent  (or 
one  manhole  closure,  whichever  is 
greater)  of  all  manhole  closures  of  each 
type  produced  to  verify  compliance  with 
this  requirement.  Provisions  consistent 
with  those  found  in  revised  TTMA  RP 
No.  61-89  are  being  adopted  for  use  in 
{  178.345-5  in  this  final  rule. 

Section  178.345-7  (proposed  §  178.340- 
7)  Circumferential  reinforcements.  The 
proposal  would  have  required  that  all 
ring  stiffeners  conform  to  the  ASME 
Code.  Several  commenters  pointed  out 
that  the  ASME  Code  requirements  for 
ring  stiffeners  apply  only  to  tanks  under 
external  pressure.  We  agree  with  the 
commenters  that  the  ASME  Code  does 
not  address  ring  stiffeners  for  tanks 
under  internal  pressure.  Therefore,  the 
existing  requirements  for  ring  stiffeners 
are  retained  under  this  final  rule.  This 
rule  also  allows  ring  stiffeners  to  be 
placed  farther  apart  than  80  inches  for 
vacuum-loaded  tanks  under  certain 
conditions. 


The  NPRM  contained  a  proposal  to 
prohibit  the  use  of  hat  shaped  or  open 
channel  rings  precluding  visual 
inspection  of  the  tank  shell.  Most 
commenters  agreed  that  hat  shaped  or 
open  channel  rings  should  be  prohibited 
on  cargo  tanks  constructed  of  carbon 
steel  which  are  used  to  transport 
corrosive  materials,  but  did  not  believe 
that  such  rings  should  be  prohibited  on 
cargo  tanks  constructed  of  other 
materials  or  transporting  other  than 
corrosive  materials.  They  argued  that 
the  proposal  would  require  the  use  of 
'T"  rings  which  are  more  susceptible  to 
damage  in  a  rollover  accident  where 
skidding  is  involved.  They  further  stated 
that  "T"  rings  create  higher 
concentrated  stress  on  the  tank  shell, 
which  could  lead  to  tearing  of  the  shell 
and  catastrophic  loss  of  lading.  We 
believe  that  this  comment  has  merit; 
however,  we  do  not  agree  that  the 
prohibition  against  hat  shaped  or  open 
chaimel  rings  should  be  limited  to  cargo 
tanks  carrying  corrosive  material.  We 
are  aware  of  several  accidents  in  which 
a  cargo  tank  failed  due  to  corrosion  of 
the  tank  shell  underneath  a 
reinforcement  ring,  where  such 
corrosion  was  caused  externally  by 
environmental  elements  rather  than  by 
the  hazardous  materials  lading. 
Therefore,  this  final  rule  prohibits,  on 
any  cargo  tank  constructed  of  carbon 
steel,  hat  shaped  or  open  channel  rings 
which  preclude  visual  inspection  of  the 
tank  shell. 

Section  178.345-8  (proposed  §  178.340- 
8)  Accident  Damage  Protection.  The 
National  Transportation  Safety  Board 
(NTSB),  in  its  comments  to  the  docket, 
supported  the  requirement  in  proposed 
178.340-8(3)  for  accident  damage 
protection  for  projections  from  the  cargo 
tank  shell.  However,  the  NTSB  stated 
that  all  projections  from  the  cargo  tank 
should  be  subject  to  the  accident 
damage  protection  requirements,  not 
just  those  extending  more  than  2  inches 
from  the  tank  shell.  NTSB  stated,  in  part: 

While  we  believe  it  is  the  intent  of  the 
NPRM  lo  protect  all  projections  from  rollover 
damage,  even  if  they  protrude  less  than  two 
inches,  the  language  used  in  1 178.340-8  (a) 
and  (c)  is  not  entirely  clear  in  that  respect. 
The  Safety  Board  believes  that  the  proposed 
rule  should  indicate  unequivocally  that  all 
protrusions  should  have  rollover  protection. 

The  NTSB  cited  an  accident  which 
occurred  near  Springville,  Alabama,  and 
involved  the  spillage  of  3,000  gallons  of 
a  Poison  B  liquid  from  an  overturned 
cargo  tank.  The  spill  occurred  because 
two  3-inch  diameter  washout  pipes, 
projecting  about  3  inches  above  the  ring 
stiffeners,  were  torn  away  from  the  tank 


shell.  These  pipes  were  not  protected  by 
accident  damage  protection  devices. 

In  contrast,  TTMA  commented  that  2 
inches  from  the  tank  was  not  adequate 
for  most  washouts  and  sumps.  They 
stated  that  currently  most  sumps  extend 

4  inches  from  the  tank  and  experience 
has  shown  little  accident  damage  on 
such  devices.  TTMA  requested  that  an 
exception  from  the  accident  damage 
protection  requirements  be  granted  for 
those  projections  which  extend  less  than 
V2  their  diameter  and  less  than  4  inches 
from  the  tank  shell. 

It  was  our  intention  in  the  NPRM  to 
provide  an  exception  from  the  accident 
damage  protection  requirements  for 
domes,  sumps,  and  washout  cover 
plates  which  have  a  relatively  large 
diameter  compared  to  their  height  and. 
therefore,  are  not  likely  to  be  torn  from 
the  cargo  tank  shell  in  a  rollover 
accident  on  the  roadway.  Accordingly, 
we  proposed  an  exception  from  the 
accident  damage  protection 
requirements  for  projections  from  the 
cargo  tank  which  are  of  a  material  of  a 
toughness  equivalent  to  that  of  the  tank 
shell  and  which  extend  not  more  than  2 
inches  from  the  tank  shell.  It  was  not 
our  intent  to  except  smaller  diameter 
pipes,  or  projections  whose  diameter  is 
smaller  than  the  projection  from  the 
tank  shell,  from  the  accident  damage 
protection  requirements. 

Upon  consideration  of  both 
comments,  we  have  clarified  this  section 
in  the  final  rule.  Proposed  S  17a340- 
8(a)(1)  (§  178.345-';(a)(l)  herein)  has 
been  revised  to  clarify  that  it  applies 
specifically  to  domes,  sumps,  and 
washout  cover  plates,  and  that  in  order 
for  these  components  to  be  excepted 
from  the  accident  damage  protection 
requirements,  they  must  be  of  a  strength, 
toughness,  and  thickness  equal  to  the 
cargo  tank  shell  thickness.  In 
consideration  of  NTSB's  comment,  we 
believe  that  damage  to  projections  from 
the  tank  is  most  likely  to  occur  on  the 
upper  two  thirds  of  the  tank.  Experience 
has  shown  that  damage  to  large- 
diameter  low-profile  projections  is  very 
rare.  We  have  clarified  our  proposal  by 
adding  a  requirement  that  for  the  top  % 
of  the  tank  a  projection  may  extend  no 
more  than  2  inches  or  V4  its  diameter 
from  the  tank  without  protection.  Thus, 
a  2  inch  high  projection  must  be  no  less 
than  8  inches  in  diameter.  For  the 
bottom  V^  of  the  tank,  experience  has 
shown  TTMA's  proposal  to  be  adequate. 
Therefore,  we  have  adopted  TTMA's 
recommendation  in  the  Dual  rule  for  the 
lower  y»  of  the  tank.  However,  proposed 

5  178.340-8(a)(2)  (adopted  as  9  178.345- 
(a)(2)  herein)  is  revised  to  clarify  that  all 
piping,  and  other  devices  not  identified 


in  9  17a345-8(a)(l),  that  may  retain 
lading  in  any  tank  orientation  must  be 
protected  from  accident  damage. 

Commenters  objected  to  the  use  of  the 
term  "fail  safe"  to  describe  a  device 
designed  to  fail  sacrificially  in  order  to 
prevent  loss  of  lading  or  failure  of  the 
cargo  tank  shell.  According  to  one 
commenter,  the  implication  of  the  use  of 
the  term  "creates  a  situation  wherein 
failure  of  the  device  to  perform  as 
expected,  no  matter  what  the  situation, 
constitutes  a  design  failure  and  exposes 
the  designer,  constructor,  and  tank 
owner  to  legal  action."  Commenters 
recommended  that  the  term  "shear 
section"  be  used,  since  that  is  the  type 
of  "fail  safe"  device  which  is  used. 
TTMA  proposed  that  the  wall  thickness 
of  the  shear  section  be  at  least  30 
percent  less  than  that  of  the  adjacent 
piping  or  valve  wall  as  opposed  to  the 
current  20  percent.  We  recognize  the 
difficulty  which  may  arise  through  the 
use  of  the  term  "fail  safe."  We  proposed 
usage  of  the  term  "fail  safe  device"  in 
the  NPRM  in  order  to  provide  some 
flexibility  for  cargo  tank  manufacturers 
and  owners  in  meeting  the  safety 
requirements.  We  believe  that  the 
regulations  should  allow  the 
development  and  use  of  other  devices 
designed  to  fail  sacrificially  in  order  to 
protect  the  integrity  of  the  cargo  tank. 
Therefore,  9  178.345-8(a){4),  as  adopted 
herein,  requires  "a  sacrificial  device 
such  as  a  shear  section."  We  have 
adopted  TTMA's  proposal  on  the 
reduction  of  wall  thickness  in  our 
deflnition  of  "Sacrificial  device."  The 
term  "sacrificial  device"  is  defined  in 
§  178.345-1  as  "a  device  designed  to 
break  at  no  more  than  70  percent  of  the 
load  that  would  be  required  to  cause 
failure  of  the  protected  lading  retention 
device,  part,  or  tank  wall."  The  term 
"shear  section"  is  also  defined,  as  "a 
sacrificial  device  fabricated  so  that  the 
wall  thickness  of  the  adjacent  piping  is 
abruptly  reduced  by  at  least  30  percent." 
The  failure  of  the  sacrificial  device  must 
leave  the  protected  lading  retention 
device  or  part  and  its  attachment  to  the 
tank  wall  intact  and  capable  of  retaining 
lading. 

Recently  RSPA  received  a  letter 
requesting  clarification  on  whether  a 
groove  which  is  cast,  rather  than 
machined,  is  permissible  under  the 
requirement  in  existing  9  178.340- 
8(d)(l)(i).  The  existing  regulation 
requires  that  a  shear  section  "be 
machined  in  such  a  manner  as  to 
abruptly  reduce  the  wall  thickness  of  the 
adjacent  piping  (or  valve)  material  by  at 
least  20  percent."  RSPA  stated  in  its 
reply  that  although  an  "as-cast  shear 
groove"  may  produce  the  same  level  of 


safety  as  the  "machined"  shear  section, 
9  178-340-8(d){l)(i)  does  not  provide  for 
such  an  alternative.  This  final  rule 
prescribes  a  performance  requirement 
for  a  "sacrificial  device"  rather  than 
requiring  a  specific  type  of  device,  such 
as  a  shear  section.  Therefore,  an  "as- 
cast"  shear  groove  would  satisfy  the 
sacrificial  device  requirements  if  it  can 
be  proven  through  test  or  other 
supporting  information  that  it  meets  the 
performance  requirement.  That  is,  the 
shear  groove  must  break  at  no  more 
than  70  percent  of  the  load  that  would 
be  required  to  cause  the  failure  of  the 
protected  lading  retention  device,  part 
or  the  tank  wall. 

Commenters  objected  to  the  bottom 
damage  protection  requirements 
contained  in  proposed  9  178.340-8(b), 
particularly  the  design  specifications 
which  require  any  bottom  damage 
protection  device  to  be  able  to 
withstand  "an  impact  equivalent  to  an 
energy  of  275,000  foot  pounds."  This 
energy  was  based  on  the  impact  of  a 
4,000  pound  automobile  at  a  speed  of  50 
miles  per  hour  or  the  impact  of  an  80,000 
pound  truck  backing  into  a  stationary 
structiu^  at  10  miles  per  hour. 
Commenters  stated  that  it  is  not 
definitive  in  engineering  technology  to 
define  something  as  an  impact 
equivalent  to  an  energy.  AJs  one 
commenter,  Fniehauf,  stated,  "the 
strength  of  the  guard  needs  to  be 
defined  as  a  force  rather  than  an 
energy."  Fniehauf  further  pointed  out 
that  this  energy  could  be  created  by  a 
light  object  travelling  at  a  high  velocity 
or  a  heavy  object  travelling  at  a  low 
velocity.  TTMa  and  several  individual 
manufacturers  recommended  that  the 
design  force  be  a  45,000  potmds  force, 
with  the  guard  extending  at  least  6 
inches  from  any  component  that  may 
contain  ladmg.  TTMA  stated  that  this 
recommended  force  is  based  on  the 
results  of  a  rear  underride  study 
sponsored  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
In  that  study,  it  was  determined  that 
45.000  pounds  is  the  force  created  by  an 
automobile  travelling  at  35  miles  per 
hoiu*  impacting  a  heavy  tractor-trailer 
combination. 

Chu°  analysis  of  past  studies 
sponsored  by  NHTSA  and  FHWA  has 
shown  that  a  4000  pound  automobile 
travelling  at  50  miles  per  hour 
experiences  a  force  well  in  excess  of 
45,000  pounds  upon  impacting  an  80,000 
pound  tractor- trailer  combination.  As 
stated  in  the  NPRM,  according  to  the 
accident  data  from  studies  of  imderride 
accidents,  a  significant  percentage  of 
underride  accidents  occur  at  or  near 
highway  speed  limits.  The  45,000  pound 


force  obtained  by  NHTSA  in  its  study  of 
rear-underride  accidents  was      g 
recommended  as  the  impact  force  above 
which  the  occupants  of  an  automobile, 
travelling  at  35  miles  per  hour,  would 
not  survive  the  impact  of  striking  a 
tractor-trailer  combination.  A  1980  study 
sponsored  by  the  FHWA  entitled, 
"Performance  Upgradmg  of  Commercial 
Vehicle  Rear  Underride  Guards," 
contains  an  equation  for  determining  the 
maximum  impact  force  experienced  in  a 
coHision  between  an  automobile  and  a 
truck.  Assuming  an  automobile  weight 
of  4000  pounds  and  width  of  5  feet,  a 
groimd  clearance  of  24  inches,  and  an 
impact  speed  of  50  miles  per  hour,  a 
maximum  impact  force  of  apprcximalely 
153,000  pounds  is  attained.  That  study 
recommends  that  a  maximum  impact 
force  of  124,000  pounds  be  used  in  the 
design  of  imderride  guards.  The  purpose 
of  the  FHWA  and  NHTSA  studies  differ 
from  our  intent  in  this  final  rule,  in  that 
FHWA  and  NHTSA  were  designing  a 
guard  to  minimize  injury  to  passengers, 
including  injury  due  to  the  force  of 
impact,  in  occurrences  where  the 
automobile  underrides  a  tractor-trailer 
combination.  Oiu-  intention  is  to  design  a 
guard  that  will  prevent  loss  of 
hazardous  material  lading  from  the 
cargo  tank  when  lading  retention 
components  are  struck  in  a  collision. 
Tha  maximum  forces  experienced  in  an 
automobile-tractor-trailer  collision  are 
the  same  regardless  of  the  purpose  of 
the  guard.  Therefore,  we  believe  the 
guard  must  be  designed  to  withstand  a 
force  of  at  least  155,000  pounds  (based 
on  the  ultimate  strength  of  the  material) 
from  the  front,  side,  or  rear,  uniformly 
distributied  over  the  surface  of  the 
device. 

The  NPRM  proposed  that  the  impact 
energy  be  applied  over  an  area  not 
greater  than  6  square  feet.  Commenters 
objected  to  this  design  feature,  declaring 
that  it  is  too  open  for  interpretation.  This 
final  rule  establishes  a  design  force  of 
155,000  poimds  which  must  be  applied 
over  the  surface  of  the  device,  but  the 
allowable  guard  area  and  width  over 
which  the  design  force  may  be  applied 
are  limited. 

It  must  be  pointed  out  that  the  bottom 
damage  protection  device  described 
above  is  only  required  if  the  optional 
external  self-closing  stop  valve  is  used. 
An  internal  self-closing  stop  valve 
equipped  with  the  proper  sacrificial 
device  need  not  be  protected  by  an 
accident  damage  protection  device. 
Further,  in  many  cases,  the  vehicle 
frame,  rear  wheels,  suspension  system 
and  rear  end  tank  protection  provide  all 
or  a  significant  portion  of  the  necessary 
protection  for  external  valves. 
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Comments  addressing  the  proposed 
rear-end  protection  requirements  were 
handled  under  a  separate  rulemaking 
action  addressing  rear  bumpers  on  cargo 
tank  trucks  (Docket  HM-183B.  54  FR 
18820;  May  2, 1980). 

SecUon  178.345-e  (proposed  178.340-9) 
Pumps,  piping,  hoses,  and  connections. 
A  commenter  stated  that  the  provisions 
in  proposed  \  17a340-9(a]  apply  only  to 
loading  pumps,  as  the  cargo  tank  is  not 
on  the  suction  side  of  an  unloading 
pump  and  need  not  be  protected  from 
the  pump's  outlet  pressure.  TTMA  also 
stated  that  this  paragraph  should  apply 
only  to  those  pumps  that  may  pressurize 
the  cargo  tank.  The  intent  of  this 
paragraph  is  to  ensure  that  the  cargo 
tank  is  protected  from  excessive  rise  in 
pressure  due  to  the  action  of  a  pump. 
We  do  not  bcUeve  this  provision  should 
be  restricted  to  any  one  type  of  pump; 
however,  we  do  believe  that  the 
paragraph  can  be  restricted  to  those 
pumps  which  may  pressurize  the  cargo 
tank.  Therefore,  the  words  "that  may 
pressurize  the  cargo  tank"  are  added  to 
^    clarify  that  these  pumps  must  be 
provided  with  an  automatic  means  of 
closure. 

Section  178.345-10  (proposed 
§  178.340-10)  Pressure  relief.  Several 
commenters  objected  to  the  use  of  the 
term  "spring-loaded."  preferring  the 
term  "reclosing"  to  describe  the  required 
valves.  We  are  accepting  the  term 
"reclosing";  however,  we  are  prohibiting 
the  use  of  gravity  actuated  reclosing 
valves  since  they  may  not  reclose  in  the 
event  of  a  rollover. 

Most  comments  received  on  the 
requirements  for  pressure  relief  systems 
addressed  the  proposal  requiring  that  a 
dual  function  vent  be  capable  of 
withstanding  a  dynamic  pressure  surge 
of  SO  psig  applied  for  at  least  300 
milliteconds  without  leakage  of  liquid 
lading  regardless  of  vehicle  orientation, 
and  be  capable  of  functioning  in  the 
event  of  sustained  pressure  rise  in 
excess  of  the  prescribed  set  pressure. 
Most  commenters.  including  TTMA  and 
NTTC  stated  that  the  proposed  device 
does  not  exist,  and  that  development 
and  testing  of  such  a  vent  would  require 
time  and  extensive  funding. 
Additionally,  as  NTTC  stated,  the 
device  necessary  to  test  this  vent  would 
require  a  high  degree  of  sophistication, 
and  funding.  Since  publication  of  the 
NPRM,  we  have  been  made  aware  that 
at  least  one  manufacturer  has  developed 
a  vent  that  purports  to  satisfy  the  "dual 
function"  requirements.  This 
manufacturer  has  publicly  stated  that 
the  cost  of  such  a  vent  would  be  about 
twice  that  of  the  currently  used  spring- 
loaded  pressure  relief  device.  We 


believe  that  the  development,  testing, 
and  use  of  the  proposed  dual  function 
vent  is  desirable,  and  that  such  a  device 
can  be  effectively  and  economically 
produced.  However,  we  realize  that  a 
reasonable  period  must  be  provided  for 
development  testing,  and  ultimately, 
installation  of  these  devices  on  cargo 
tank  motor  vehicles.  Therefore,  the 
mandatory  use  of  the  dual  function 
pressure  relief  device  is  delayed  until 
June  13. 1994.  Use  of  the  "dual  function" 
device  is  permissible  until  that  time. 

We  believe  that  until  use  of  the  dual 
function  vent  is  mandatory,  provisions 
are  needed  to  limit  the  amount  of 
product  that  is  released  from  a  pressure 
relief  device  in  the  event  of  a  dynamic 
pressure  surge,  such  as  during  a  rollover, 
and  to  ensure  that  the  device  reseats 
and  does  not  leak  within  a  reasonable 
period.  As  a  result  of  the  various  public 
meetings  held  between  DOT  and  TTMA. 
TTMA  has  adapted  an  Australian 
standard  for  testing  the  behavior  of 
pressure  relief  devices  in  rollover 
situations.  This  standard  requires  that 
each  spring-loaded  pressure  rehef  valve 
be  subjected  to  a  series  of  three  drop 
tests,  to  simulate  a  rollover  situation. 
The  amount  of  liquid  ejected  during  the 
test  is  measured  each  time,  and  the 
amount  lost  must  be  less  than  a 
specified  amount,  for  all  three  tests,  for 
the  pressure  relief  device  to  meet  the 
requirements  of  the  standard.  After  June 
12, 1991,  each  pressure  relief  valve  must 
be  capable  of  reseating  after  a  pressure 
surge  and  not  release  a  volume  greater 
than  one  gallon.  This  allowable  release 
volume  was  derived  from  a  series  of 
tests  conducted  by  TTMA  on  existing 
pressure  relief  valves  mounted  in  MC 
306  dome  covers.  During  these  tests,  the 
pressure  relief  valves  remained  open  for 
an  average  of  53  milliseconds  before 
reseating,  with  an  average  of  0.8  gallon 
of  water  ejected.  Specific  initial  pressure 
conditions  and  calibration  requirements 
are  added  to  insure  the  magnitude  and 
duration  of  the  pressure  generated  in 
actual  roll-overs  is  duplicated  by  the 
drop  test. 

Several  commenters  claimed  that  to 
install  a  valve  on  a  tank  which  would 
withstand  a  50  psig  pressure  surge  for  up 
to  300  milliseconds  would  create  a 
greater  hazard  to  safety  than  a  valve 
which  releases  a  small  amotmt  of 
product  in  a  pressure  surge.  These 
commenters  stated  that  the  cargo  tank 
could  potentially  rupture  if  the  pressure 
of  the  surge  is  held  inside  the  tank. 
Commenters  presented  no  data  to 
support  their  claim  that  the  cargo  tank 
will  rupture  if  subjected  to  a  50  psig 
pressure  surge.  In  the  absence  of  data  to 
support  that  claim,  the  requirements  for 


a  dual  function  vent  are  adopted  in  the 
final  rule. 

The  requirement  contained  in 
proposed  i  17&340-ll(f)  that  all 
pressure  relief  devices  be  certified  in 
compliance  with  the  design  and  testing 
requirements  by  a  responsible  official  of 
the  manufacturer  and  Authorized 
Inspector  has  been  removed.  These 
pressure  relief  devices  must  be  certified 
by  the  device  manufacturer  (See 
preceding  discussion  in  this  preamble 
regarding  the  use  of  the  Authorized 
Inspector).  Certification  in  accordance 
with  the  ASME  Code  is  required  for 
relief  devices  built  in  accordance  with 
the  ASME  Code. 

Several  commenters  objected  to  the 
proposal  to  prohibit  the  use  of  non- 
reclosing  pressure  relief  devices, 
specifically  for  MC  312  cargo  tanks 
(DOT  412  cargo  tanks  herein). 
Commenters  stated  that  non-reclosing 
devices,  such  as  fusible  and  frangible 
(rupture)  disks,  provide  a  greater  venting 
capacity  and  are  less  vulnerable  to 
damage  in  a  rollover  accident  than 
reclosing  relief  devices.  Further, 
commenters  argued  that  the  MC  312 
cargo  tank  is  used  primarily  for 
corrosive  materials.  For  corrosive 
materials,  a  large  proportion  of  the 
required  total  venting  capacity  is  for  a 
fire  situation  and,  in  certain  cases  a 
single,  lower  capacity  reclosing  pressure 
relief  device  is  more  than  adequate  to 
relieve  any  pressure  that  will 
accumulate  in  the  tank  due  to  product 
expansion.  Commenters  also  stated  that 
to  add  several  smaller  capacity 
reclosing  devices  to  replace  a  larger 
capacity  non-reclosing  device  will 
unnecessarily  add  potential  sources  of 
leakage  to  the  cargo  tank. 

As  stated  in  the  preamble  to  the 
NPRM,  in  a  cargo  tank  accident, 
partioilarly  an  overturn  followed  by  a 
fire,  the  functioning  of  a  frangible  disc  or 
a  fusible  element  would  result  in  the 
release  of  a  substantial  quantity  of 
lading,  while  a  reclosing  valve  would 
minimize  the  quantity  of  lading  released. 
Further,  we  believe  that  frangible  discs 
are  much  more  likely  to  fail  as  a  result 
of  impact  and  liquid  surge  than  reclosing 
pressure  relief  devices.  However,  we 
recognize  that  low  vapor  pressure 
corrosive  materials  with  no  other 
hazards  are  not  as  susceptible  to  fire  as 
flammable  materials,  and  do  not  require 
the  same  total  venting  capacity. 
Therefore,  instead  of  allowing  frangible 
discs  as  a  method  of  reducing  the 
number  of  vents  required,  this  final  rule 
provides  for  a  lower  total  venting 
capacity  for  cargo  tanks  transporting 
low  vapor  pressure  corrosive  materials 
with  no  other  hazards.  For  these  cargo 


tanks,  the  total  venting  capacity  must  be 
determined  by  the  equation  appearing  in 
the  IM  portable  tank  specification  at 
§  178.270.11(d)(3).  This  equation  relates 
the  properties  of  the  material  to  the 
required  venting  capacity.  Cargo  tanks 
with  a  total  venting  capacity  determined 
in  this  manner  must  be  in  dedicated 
service  for  the  corrosive  material  for 
which  the  required  venting  was 
calculated. 

Several  commenters  argued  that  the 
proposed  provisions  on  pressure  relief 
devices  were  different  from  the  pressure 
relief  requirements  of  the  ASME  Code.  It 
has  always  been  our  position  that  since 
cargo  tanks  are  not  stationary  vessels, 
different  pressure  relief  requirements 
are  warranted. 

Commenters  also  objected  to  the 
proposed  elimination  of  the  1  psig 
"normal  vent"  from  the  DOT  406  cargo 
tank.  Those  comments  are  addressed  in 
the  discussion  in  §  178.346-1,  on  the 
design/operating  pressure  of  the  DOT 
406,  and  in  §  178.346-10  on  pressure 
relief  devices. 

Section  178.345^11  (proposed 
§  178.340-11)  Tank  Outlets. 
Several  commenters  stated  that  a 
definition  of  the  term  "leak  tight"  should 
be  established,  since  a  drip-tight  seal  is 
extremely  difficult  to  maintain, 
particularly  for  chemical  tanks. 
Commenters  requested  that  a  limited 
amount  of  leakage  be  permitted  for 
closures  equipped  with  an  additional 
leak  tight  cap  or  a  closure  outboard  of 
the  primary  means  of  closure.  TTMA 
and  several  manufacturers  requested 
that  leak  tight  be  defined  as  no  liquid 
leakage  in  excess  of  30  cubic 
centimeters  in  5  minutes  with  the  tank 
pressurized  to  the  maximum  allowable 
working  pressure.  This  amounts  to  in 
excess  of  one-third  of  a  quart  per  hour. 
It  is  our  position  that  any  leakage  from  a 
closure  presents  an  unsafe  condition, 
even  where  such  closure  is  provided 
with  a  secondary  closure.  A  leak  from 
the  inboard  closure  would  permit  the 
accumulation  of  hazardous  material 
lading  between  the  inboard  and  the 
outboard  closures,  which  would  be 
spilled  from  the  piping  upon  removal  of 
the  external  closure.  Such  an  occurrence 
could  potentially  injure  transport 
workers  or  create  a  fire  situation. 
Therefore,  the  term  "leak  tight"  in  this 
final  rule  means  no  leakage. 

During  the  last  several  years,  RSPA 
has  received  numerous  inquiries 
concerning  the  required  location  of  the 
self-closing  stop  valve  required  by  the 
cargo  tank  specifications.  The  NPRM 
contained  a  proposal  to  allow  the  use  of 
"external"  valves  in  place  of  internal 
valves,  provided  the  external  valve  is 
adequately  protected  against  damage 


which  could  result  in  loss  of  lading  from 
the  cargo  tank  shell  This  provision  is 
revised  in  the  final  rule  to  identify  those 
situations  (valve  locations)  where 
accident  damage  protection  devices  are 
required,  and  those  situations  where  the 
use  of  a  shear  section  would  provide 
adequate  protection  against  the  loss  of 
lading  from  the  cargo  tank. 

The  NTSB  expressed  its  opposition  to 
the  proposed  revision  to  permit  the  use 
of  external  valves  in  lieu  of  internal 
valves.  NTSB  stated:  "The  protection 
afforded  by  current  requirements  will  be 
negated  because  an  external  valve  will 
be  more  subject  to  damage  from  impacts 
that  can  render  this  essential  safety 
device  useless  during  emergencies."  As 
was  stated  in  the  preamble  to  the 
NPRM,  we  believe  that  vacuum-loaded 
cargo  tanks  operating  under  DOT 
exemption,  which  have  external  self- 
closing  stop  valves  protected  by  bottom 
damage  protection,  have  demonstrated  a 
high  level  of  integrity.  We  have  no 
experience  data  to  indicate  that  this 
type  of  valve  arrangement  with 
adequate  protection  presents  an  unsafe 
condition.  Therefore,  we  are  permitting 
the  use  of  adequately  protected  external 
valves.  However,  we  have  specified  that 
the  valve  must  be  securely  closed  during 
transportation,  and  remain  intact  and 
capable  of  retaining  product  if  the  self- 
stored  energy  source  is  sheared  off  in  an 
accident.  Further,  any  piping  extending 
beyond  the  accident  damage  protection 
device  must  be  equipped  with  a 
sacrificial  device  which  will  fail  under 
load  in  order  to  protect  the  external 
valve,  piping  and  cargo  tank  wall. 

Several  commenters  from  the 
hazardous  waste  industry  objected  to 
the  clarification  that  stop  valves  must  be 
self-closing.  Commenters  stated  that  for 
cargo  tanks  transporting  hazardous 
waste  which  may  contain  solids,  semi- 
solids, or  foreign  objects  which  may 
interfere  with  the  operation  of  the  valve, 
a  manually  operated  valve  is  preferable. 
A  manually  operated  valve  allows  the 
operator  to  reopen  the  valve  and  remove 
the  foreign  object.  A  self-closing  valve, 
commenters  contended,  would  be 
damaged  in  a  case  where  an  obstruction 
blocks  reseating  of  the  valve.  We 
recognize  that  solids  or  foreign  objects 
may  be  present  in  waste  materials  and 
can  potentially  create  an  obstruction  to 
effective  seating  of  the  discharge  valve. 
However,  many  hazardous  wastes 
which  are  transported  in  vacuum  loaded 
cargo  tanks  do  not  contain  solids  or 
foreign  objects.  Also,  the  rule  does  not 
limit  the  use  of  these  cargo  tanks  to 
hazardous  wastes.  We  believe  a  safety 
feature  must  be  available  which  will 
ensure  that  the  discharge  valve  closes  in 
an  emergency  situation  such  as  a  fire, 


where  the  operator  may  not  be  able  to 
reach  the  valve.  Therefore,  we  have 
revised  the  proposal  to  allow  the  stop 
valve  on  a  loading/unloading  outlet  to 
be  manually  operated  in  normal  loading 
and  unloading  operations.  In  addition, 
the  cargo  tank  outlet  must  be  equipped 
with  a  self-closing  feature  that  will  close 
automatically  in  an  emergency  situation, 
such  as  a  fire. 

The  requirements  for  remote  operators 
and  thermally  activated  closures  have 
also  been  revised  for  clarity. 
Additionally,  a  time  limit  of  30  seconds 
maximum  has  been  placed  on  the  time 
permitted  from  the  actuation  of  a  self- 
closing  valve  system  to  full  closure.  This 
time  limit  was  established  based  upon 
discussions  which  took  place  at  the 
public  working  meetings. 

Section  178.345-12  (proposed 
§  178.340-12)  Gauging  devices.  The 
proposal  would  have  required  that  each 
cargo  tank,  except  a  tank  intended  to  be 
filled  by  weight,  be  equipped  with  a 
gauging  device  which  indicates  the        , 
maximum  permitted  liquid  level. 
Fruehauf  commented  that,  in  addition  to 
allowing  tanks  to  be  filled  by  weight  the 
filling  of  tanks  by  a  meter  should  be 
included.  It  was  not  our  intention  in  the 
NPRM  to  limit  the  authorized  method  of 
loading  of  these  cargo  tanks.  Rather,  it 
was  cur  intention  to  allow  any  method 
that  would  measure  the  actual  amount 
of  product  contained  in  the  cargo  tank  at 
any  one  time,  including  any  heel  that 
remains  in  the  tank  when  it  is  reloaded. 

TTMA  stated  that  cargo  tanks  filled 
by  volume,  or  intended  to  be  loaded 
through  an  open  manhole,  should  also 
be  exempted  from  the  requirement  for 
gauging  devices.  These  methods  of 
loading  can  perhaps  accurately  measure 
the  quantity  of  hazardous  material  that 
is  loaded  in  the  tank  at  the  time  of 
filling,  but  will  not  measure  any  residual 
lading  which  remained  in  the  tank  from 
a  previous  load.  A  cargo  tank  which  is 
loaded  by  weight  will  take  into  account 
the  total  lading  in  the  cargo  tank  at  one 
time.  Therefore,  the  proposed  gauging 
device  requirement  is  adopted 
unchanged. 

Section  178.345-13  (proposed 
§  178.340-13)  Pressure  tests.  This  section 
has  been  revised  to  clarify  that  the 
pressure  test  applies  to  the  "tank"  rather 
than  the  "cargo  tank." 

Section  178.345-14  (proposed 
§  178.340-14)  Marking.  Several 
commenters  stated  that  the  location  of 
the  required  nameplate  and 
specification  plates  should  be  the  right 
or  curb  side  of  the  vehicle,  in  order  to 
ensure  that  the  inspector  is  not  placed  in 
an  unsafe  position  while  inspecting 
these  plates.  Other  commenters  stated 
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that  the  location  of  the  plates  should  be 
"on  the  same  side  as  the  NHTSA  plate." 
in  consideration  of  any  changes  made  in 
the  location  of  the  NHTSA  plate.  The 
location  of  the  certification  plate  was 
moved  to  the  left  side  of  the  cargo  tank 
several  years  ago  to  coincide  with  the 
location  of  the  NHTSA  identification 
plate.  A  change  in  the  location  of  the 
plate  was  not  proposed  in  this 
rulemaking.  Therefore,  any  discussion  of 
such  a  change  is  deferred  to  a  future 
rulemaking. 

Commenters  also  stated  that,  in 
addition  to  allowing  the  nameplate  and 
specification  plate  to  be  attached 
directly  to  the  tank,  the  integral 
supporting  structure  of  the  tank  should 
be  authorized  as  an  attachment  site  for 
the  plates.  RSPA  has  reservations  about 
allowing  the  plates  to  be  attached  to  the 
chassis  of  the  cargo  tank  motor  vehicle, 
because  in  some  instances,  a  tank  will 
be  placed  on  a  new  chassis,  while  the 
spchcification  plate  remains  on  the  old 
chassis.  In  this  scenario,  the  cargo  tank 
is  rendered  out  of  specification  due  to 
the  lack  of  a  specification  plate. 
However,  we  do  not  object  to  the 
attachment  of  the  plates  to  an  integral 
supporting  structure,  which  will  never 
be  separated  from  the  tank. 

The  provisions  in  this  section  are 
reorganized  to  consolidate  and  place  in 

i>aragraph  (a)  the  requirements  on  the 
ocation  and  attachment  of  the 
nameplate  and  specification  plate,  the 
information  required  to  be  marked  on 
these  plates,  and  the  size  of  the  lettering. 

The  proposal  would  have  required 
that  the  nameplate  be  affixed  to  each 
cargo  tank,  and  a  specification  plate  be 
affixed  to  each  cargo  tank  motor 
vehicle.  It  was  our  intention  to  allow  the 
use  of  a  single  plate  on  a  cargo  tank 
motor  vehicle  composed  of  more  than 
one  cargo  tank  made  to  the  same 
specification.  These  provisions  are 
revised  to  clarify  that  only  one  plate  is 
required  for  each  cargo  tank  motor 
vehicle  if:  the  cargo  tank  motor  vehicle 
is  composed  of  non-ASME  cargo  tanks, 
none  of  which  are  separated  by  a  void 
space:  all  the  information  required  by 
paragraphs  (b)  and  (c)  appears  on  the 

Elate:  and  the  plate  is  not  covered  or 
idden  by  any  insulation.  If  a  single 
plate  is  used,  the  information  required 
must  be  printed  for  each  cargo  tank, 
from  front  to  rear,  in  the  order  of  the 
corresponding  cargo  tanks. 

NTTC  stated  that  the  color  coding 
requirement  in  proposed  paragraph  (f)(2) 
for  specification  plates  on  multi- 
specification  cargo  tanks  is  redundant  to 
the  information  appearing  on  the  data 
plate  and.  therefore,  is  unnecessary.  We 
agree  with  the  NTTC.  and  proposed 
paragraph  (f)(2)  has  been  removed. 


Section  178.345-15  (proposed 
§  178.340-15)  CerUficaUon.  The 
proposed  provision  to  require  that  the 
certification  certificate  be  signed  by  an 
Authorized  Inspector,  and  that  a  cargo 
tank  not  requiring  ASME  Code 
certification  be  certified  as  "constructed 
in  accordance  with  the  ASME  Code"  are 
hot  adopted  in  this  final  rule.  See  the 
earlier  preamble  discussions  under 
subject  headings. 

In  addition,  the  proposed  requirement 
that  design  drawings  be  attached  to  the 
certification  certificate  and  be  provided 
to  the  purchaser  has  been  removed.  We 
believe  that  it  is  important  for  drawings 
to  be  furnished  to  the  final  manufacturer 
in  a  multi-stage  construction.  However, 
based  on  the  comments  we  received,  we 
no  longer  believe  it  is  necessary  for 
DOT  to  require  that  the  drawings  be 
provided  to  the  purchaser  of  the  cargo 
tank  motor  vehicle. 

Section  178.346  (Specification 
DOT  406  cargo  tank  motor  vehicle). 
Numerous  commenters  addressed  the 
proposed  revision  of  the  MC  306  cargo 
tank  specification.  Commenters  objected 
to  the  designation  of  the  MAWP  (design 
pressure)  range  of  an  MC  306  cargo  tank 
between  3  psig  and  14.9  psig.  Comments 
received  fitim  cargo  tank  manufactmers, 
motor  carriers  and  shippers  all  stated 
that  there  is  no  need  to  set  the  minimum 
pressure  of  this  cargo  tank  at  3  psig,  as 
these  cargo  tanks  have  been  operating 
successfully  for  many  years  at  a 
working  pressure  of  1  psig,  which  is 
maintained  through  the  use  of  the  1  psig 
normal  vent.  The  normal  vent  was  not 
included  in  the  NPRM.  A  minimum 
MAWP  of  3  psig  would  have  required 
that  pressure  relief  devices  be  set  at  3 
psig,  identical  to  current  MC  306  cargo 
tank  specification  requirements. 
Operators  of  MC  306  cargo  tanks  used  to 
transport  gasoline  have  stated  that  the 
normal  vent  in  normal  operation,  vents 
predominantly  air.  During 
transportation,  the  gasoline  heats  up 
and  expands,  increasing  the  pressure  in 
the  vapor  space  of  the  tank,  which 
contains  mostly  air.  This  increased 
pressure  is  relieved  when  it  reaches  1 
psig.  Without  the  normal  vent, 
commenters  stated,  the  cargo  tank  will 
be  operated  at  higher  pressures 
unnecessarily  and  perhaps  unsafely, 
with  a  reduction  in  the  fatigue  life  of  the 
cargo  tank. 

As  was  stated  earlier  in  this 
document,  we  are  concerned  that  in  an 
overturn  situation,  even  with  an 
undamaged  cargo  tank,  relief  valves  set 
at  a  pressure  less  than  that  determined 
from  the  formula  in  S  173.33(c)  will 
release  product  continuously  without 
reseating.  However,  the  design  of  the  1 
psig  normal  vent  is  such  that  it  will  not 


function  in  an  overturn  situation.  We 
also  point  out  that  the  MC  306  cargo 
tank  is  not  used  exclusively  for  gasoline, 
and  higher  vapor  pressure  materials 
could  be  transported  in  these  cargo 
tanks,  provided  the  MAWP  of  the  tank 
complied  with  proposed  S  173.33(c).  A 
cargo  tank  equipped  with  a  normal  vent, 
carrying  lading  with  a  vapor  pressure 
greater  than  1  psig,  would  vent  lading 
through  the  normal  vent  during  normal 
transportation  conditions.  For  this 
reason,  in  the  final  rule  a  1  psig  normal 
vent  may  be  installed  only  on  a  DOT  406 
(or  MC  306-type)  cargo  tank  which  is 
used  to  transport  a  material  for  which 
the  sum  of  the  vapor  pressure  at  115  °F 
and  1  psig  is  less  than  or  equal  to  the 
MAWP. 

Manufacturers  and  carriers  have 
maintained  that  there  is  no  need  to 
define  a  range  of  MAWFs  for  this  cargo 
tank,  since  there  are  no  cargo  tanks 
currendy  built  to  the  MC  306 
specification  which  have  a  design 
pressure  of  "over  3  psig  and  less  than 
14.9  psig."  They  stated  that  the  MC  306 
is  generally  considered  to  be  a 
"gasoline"  cargo  tank.  Taking  full 
consideration  of  these  comments,  we 
have  established  a  minimum  MAWP  for 
a  DOT  406  cargo  tank  based  on  the 
minimum  pressure  that  any  point  on  the 
cargo  tank  might  see  when  in  a  rollover 
situation.  The  final  rule  establishes  a 
minimum  MAWP  of  2.65  psig  for  the 
DOT  406  cargo  tank.  This  pressure 
includes  the  static  head  of  a  gasoline 
lading  in  a  typical  MC  306-type  cargo 
tank,  plus  a  maximum  of  1  psig  of  vapor 
pressure  which  will  be  seen  in  a  tank 
equipped  with  a  normal  vent.  For 
DOT  406  cargo  tanks  with  a  larger  static 
head  than  that  produced  by  gasoline  in 
cargo  tanks  currently  used,  the  MAWP 
must  exceed  2.65  psig.  In  each  case  the 
required  MAWP  for  the  lading  must  be 
determined  in  accordance  with 
§  173.33(c).  The  MAWP  of  a  cargo  tank 
not  equipped  with  a  normal  vent  may  be 
as  high  as  4  psig  to  account  for  the 
variations  in  the  lading.  (See  also 
discussion  of  maximum  ambient 
temperature  table  for  gasoline  in 
§  173.119). 

To  accommodate  situations  where  the 
ASME  Code  conflicts  with  current 
MC  306  design  and  construction 
practices,  TTMA  presented  a  list  of 
sections  of  the  ASME  Code  which  they 
believe  should  not  apply  to  construction 
of  the  new  DOT  406  cargo  tanks, 
including  those  sections  relating  to  head 
formation  and  installation.  We  do  not 
believe  that  adequate  justification  was 
presented  for  the  elimination  of  many  of 
the  sections  of  the  ASME  Code  cited  by 
TTMA  for  exception  in  the  DOT  406 
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specification.  However,  we  agree  that 
certain  provisions  in  the  ASME  Code 
need  not  be  applied  to  the  construction 
of  the  DOT  406  cargo  tank. 

As  discussed  earlier  in  the  preamble, 
§  178.345-1  provides  certain  exceptions 
to  the  ASME  Code  for  the  DOT  406 
cargo  tank.  These  exceptions  include  the 
required  certification  by  a  National 
Board  authorized  inspector,  the  use  of 
"stuffed  heads,"  and  the  construction  of 
cargo  tanks  with  an  elliptical  cross 
section.  Other  exceptions  include  the 
required  loadings  to  be  used  in  stress 
calculations,  marking  and  certification 
of  the  cargo  tank,  material  identification 
and  recordkeeping  requirements. 

Thickness  tables  for  shell,  heads, 
bulkheads,  and  baffles  for  DOT  406 
cargo  tanks  are  contained  in  S  178.346-2. 
These  tables  have  been  greatly 
simplified,  and  are  based  on  the  volume 
of  the  cargo  tank  in  gallons  rather  than 
on  the  volume  capacity  in  gallons  per 
inch,  as  has  been  used  previously, 
because  of  the  elliptical  shape  of  most  of 
these  cargo  tanks. 

Section  178.346-10  contains  a 
provision  to  allow  the  1  psig  "normal 
vent,"  as  discussed  earlier  in  this 
preamble.  We  are  allowing  the  use  of  a 
1  psig  vent  in  order  to  extend  the  life  of 
the  cargo  tank,  on  the  basis  that  this 
vent  releases  predominantly  air,  and  not 
hazardous  material  lading,  during 
transportation.  This  section  limits  the 
use  of  cargo  tanks  equipped  with  normal 
vents  to  ladings  meeting  the 
requirements  of  S  173.33(c)(l](i)(C). 

As  was  discussed  earlier  in  diis 
document,  the  final  rule  requires 
pressure  relief  devices  to  be  set  at  120 
percent  of  the  MAWP  of  the  cargo  tank. 
Many  commenters  to  proposed 
§  178.340-10  objected  to  die  requirement 
that  reclosing  pressure  relief  devices 
close  after  discharge  at  not  less  than 
90%  of  the  set-to-discharge  pressure,  as 
it  applies  to  the  MC  306  cargo  tank.  For 
these  cargo  tanks,  in  order  for  a  valve 
seat  to  lift  high  enough  to  allow  the  large 
airflows  required  in  this  specification, 
reclosing  at  90%  of  the  opening  pressure 
will  be  nearly  impossible.  A  commenter 
recommended  that  the  reclosing 
pressure  be  reduced  to  75%  of  the 
opening  pressure.  We  believe  that  this 
comment  has  merit;  however,  in  a  cargo 
tank  accident  involving  a  rollover,  the 
pressure  exerted  on  the  pressure  relief 
device  will  be  equal  to  the  tank  static 
head  of  lading  plus  the  vapor  pressure  of 
the  lading  added  to  any  gas  padding.  For 
cargo  tanks  equipped  with  a  1  psig 
normal  vent  transporting  gasoline,  the 
minimum  pressure  in  this  situation  is 
2.65  psig.  Therefore  the  minimum 
reclosing  pressure  for  a  relief  device  on 
these  tanks  must  be  2.65  psig,  to  ensure 


that  the  device  indeed  reseats, 
particularly  during  an  overturn  situation. 
To  allow  this  pressure  to  be  75%  of  the 
set-to-discharge  pressure  would 
necessitate  a  minimum  set  pressure  of 
3.5  psig.  However,  this  pressure  is  130 
percent  of  the  MAWP  of  the  cargo  tank. 
In  order  to  balance  the  requirements  for 
a  minimum  reclosing  pressure,  and  the 
concerns  of  the  industry  regarding  the 
necessary  differential  between  the  set 
pressure  and  the  reclosing  pressure,  the 
final  rule  requires  that  the  primary 
pressure  relief  valves  on  DOT  406  cargo 
tanks  be  set  to  discharge  at  125  percent 
of  the  MAWP  (or  3.3  psig  for  gasoline 
cargo  tanks  equipped  with  a  normal 
vent),  and  reclose  at  not  less  than  80 
percent  of  the  set  to  discharge  pressure. 
The  higher  setting  of  relief  valves  at  125 
percent  of  the  tank  MAWP  has 
precedence  in  the  intermodal  tank  area, 
where  an  ASME  Code  case  approved 
such  an  arrangement.  The  required 
minimum  reclooing  pressure  of  80 
percent  of  the  set  pressure  will  provide 
substantial  relief  from  the  general 
requirement  which  states  that  pressure 
relief  devices  must  reseat  at  not  less 
than  90  percent  of  the  set  to  discharge 
pressure. 

TTMA  suggested  certain  additional 
testing  requirements  for  MC  306  cargo 
tanks.  These  tests  would  be  used  to 
ensure  the  proper  functioning  of  relief 
valves  at  the  set-to-discharge  pressure, 
and  ensure  that  these  devices  retain  the 
cargo  tank  pressure  below  the  set-to- 
discharge  pressure.  These  devices  are 
required  to  be  tested  and  certified  by  the 
device  manufacturer  at  the  time  of 
manufacture,  and  will  be  periodically 
tested  in  accordance  with  the 
requirements  of  Part  180.  We  believe  it 
is  unnecessary  to  add  these  additional 
requirements  to  the  cargo  tank 
manufacturing  specifications. 

The  required  test  pressure  found  in 
!  178.346-13  herein  has  been  changed  to 
the  greater  of  5  psig  or  150  percent  of  the 
MAWP,  and  the  inspection  pressure  to 
the  MAWP,  with  a  minimum  of  2.65  psig, 
to  coincide  with  the  change  to  prescribe 
the  minimum  MAWP  of  2.65  psig  for  a 
DOT  406  cargo  tank. 

Section  178.347  (Specification 
DOT  407  cargo  tank  motor  vehicle).  As 
discussed  earlier  in  the  preamble, 
certain  requirements  have  been  relaxed. 
DOT  407  cargo  tanks  with  a  design 
pressure  of  35  psig  or  less  must  be 
constructed  in  accordance  with  the 
ASME  Code,  with  certain  exceptions 
which  are  found  in  S  178.347-1.  These 
exceptions  include  the  use  of  a 
Registered  Inspector  in  place  of  an 
Authorized  Inspector  for  inspection  and 
certification;  the  use  of  the  "stuffed 
head"  configuration,  and  knuckle  radius 


of  less  than  6%  of  the  tank  diameter. 
Other  exceptions  include  the  required 
loadings  to  be  used  in  stress 
calculations,  marking  and  certification 
of  the  cargo  tank,  material  identification 
and  recordkeeping  requirements. 

Cargo  tanks  with  a  design  pressure 
above  35  psig  must  be  constructed  and 
certified  in  full  conformance  with  the 
ASME  Code.  These  cargo  tanks  are  of 
sufficiently  high  pressure  to  warrant  the 
additional  safety  benefits  of  the  ASME 
Code.  Cargo  tai^s  constructed  to  these 
pressures  are  generally  not  constructed 
with  "stufTed  heads." 

Revised  thickness  tables,  as  discussed 
in  the  preamble  to  §  178.345-2,  are  found 
in  §  178.347-2.  Where  the  minimum 
thicknesses  recommended  by  TTMA  are 
lower  than  the  thicknesses  required  by 
the  current  regulations,  the  higher  values 
found  in  the  current  regulations  are 
prescribed  in  the  table. 

Several  commenters  pointed  out  that 
vacuum  relief  devices  should  not  be 
required  on  vacuum-loaded  cargo  tanks. 
We  agree  with  the  commenters  and  an 
exception  has  been  added  in  S  178.347- 
10(b)  which  grants  relief  from  the 
requirement  for  vacuum  relief  devices 
on  cargo  tanks  designed  to  be  loaded  by 
vacuum.  Cargo  tanks  not  designed  to  be 
loaded  by  vacuum,  however,  must  have 
a  vacuum  relief  system  capable  of 
limiting  the  vacuum  in  the  tank  to  less 
than  80  percent  of  the  design  vacuum 
capability  of  the  cargo  tank. 

Section  178.348  (Specification 
DOT  412  cargo  tank  motor  vehicle).  A 
commenter  stated  that  lower  pressure 
(less  than  15  psig  design  pressure) 
MC  312  cargo  tanks,  with  elliptical 
cross-sections,  are  being  used  to 
transport  lew-density,  low  vapor 
pressure  corrosive  materials  in  oilfield 
servicing  operations.  The  hazardous 
materials  carried  in  these  cargo  tanks 
would  require  a  design  pressure  less 
than  15  psig,  based  on  the  requirements 
of  S  173.33(c).  The  commenter  argued 
that  there  is  no  need  to  require  a 
minimum  design  pressure  of  15  psig,  and 
full  ASME  construction,  for  these  cargo 
tanks.  Application  of  the  ASME  Code 
would  require  a  circular  cross-section  to 
replace  the  elliptical  cross-section 
currently  used,  and  create  cargo  tanks 
with  a  higher  center  of  gravity  and  less 
stability.  Due  to  the  lesser  hazard  and 
low  vapor  pressure  of  these  materials, 
we  agree  that  a  15  psig  minimum  design 
pressure  is  not  necessary. 

To  permit  the  transportation  of 
hazardous  materials  with  low  vaj)or 
pressure,  we  have  revised  the  minimum 
MAWP  for  DOT  412  cargo  tanks  to  5 
psig.  The  requirements  of  S  173.33(c) 
must  be  met  for  any  material  to  be 


25000 


Federal  Register  /  Vol.  54.  No.  Ill  /  Monday.  June  12,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  Ill  /  Monday.  June  12.  1989  /  Rules  and  Regulations  25001 


transported  in  these  cargo  tanks.  Any 
DOT  412  cargo  tank  with  an  MAWP 
between  5  and  15  psig  must  be 
constructed  in  accordance  with  the 
ASME  Code  with  certain  exceptions. 
These  exceptions  allow  an  elliptical 
cross-section,  and  all  inspection  and 
certification  of  these  tanks  may  be 
performed  by  a  Registered  Inspector 
instead  of  an  Authorized  Inspector. 

As  stated  in  the  discussion  of 
i  178.345-10  earlier  in  this  preamble, 
several  conunenters  asked  that  non- 
reclosing  pressure  relief  valves  be 
authorized  for  MC  312  cargo  tanks 
transporting  corrosive  materials. 
Aitematively.  {  17&348-10  has  been 
revised  to  allow  a  lower  total  venting 
capacity  on  these  cargo  tanks  only  when 
used  in  dedicated  service  for  corrosive 
materials  with  no  other  hazard. 

Subpart  F,  Part  180.  This  new  subpart 
establishes  the  requirements  for  the 
retest  requalification  and  use  of  cargo 
tank  motor  vehicles. 

Section  180.403.  Several  comments 
were  received  on  the  proposed 
definitions  contained  in  this  section. 

Modification.  Several  conunenters 
stated  that  the  definition  of 
"modification"  should  be  revised  to 
include  only  changes  to  the  original 
cargo  tank  shell  design.  They  stated  that 
this  change  would  ensure  that  the 
replacement  of  valves  and  Httings.  and 
minor  changes  to  appurtenances,  such 
as  fender  attachments,  lighting  brackets, 
and  ladder  brackets  would  not  be 
construed  as  modification.  We  agree 
that  minor  changes  to  non-lading 
retention  components  of  the  cargo  tank, 
and  replacement  of  valves  and  Httings, 
as  long  as  they  are  in  conformance  with 
the  original  design  criteria  and 
appropriate  speciflcation,  should  not  be 
considered  "modifications."  Therefore, 
the  definition  of  "modiflcation"  is 
revised  to  clarify  that  modification 
means  any  change  to  a  tank's  original 
design  and  construction  that  would 
affect  the  structural  integrity  of  the  tank, 
and  to  exclude  minor  changes  to  and 
replacement  of  many  appurtenances, 
flttings.  valves,  and  vents.  We  have  also 
removed  "stretching,"  which  is  also 
defined  in  this  section,  from  the 
definition  of  "modiHcation." 

Rebarrelling.  Several  commenters 
objected  to  the  proposed  deflnition  of 
"rebarrelling"  which  was  defined  as 
"replacing  more  than  25  percent  of  the 
shell  material  of  a  cargo  tank." 
Commenters  stated  that  "rebarrelling" 
should  mean  replacement  of  100  percent 
of  the  cargo  tank  shell,  and  that  such 
replacement  of  the  cargo  tank  shell 
material  should  not  be  subject  to  the 
requirements  in  1 180.413.  which  would 
require  any  rebarrelling  to  conform  to 


the  specification  in  effect  at  the  time  of 
rebarrelling.  We  disagree  with  the 
conunenters.  It  is  our  position  that 
replacement  of  a  large  portion  of  the 
cargo  tank  wall  constitutes  the 
manufacture  of  a  new  cargo  tank,  and 
the  cargo  tank  must  conform  to  the 
specification  requirements  in  effect  at 
the  time  of  manufacture.  What 
constitutes  rebarrelling  was  discussed  at 
the  public  meetings.  In  consideration  of 
those  discussions,  "rebarrelling"  is 
defined  in  this  final  rule  to  mean 
replacing  more  than  50  percent  of  the 
cargo  tank  wall. 

Repair.  The  definition  of  "repair"  is 
revised  to  clarify  that  the  term  refers 
only  to  work  involving  welding  on  a 
cargo  tank's  pressure  parts.  Therefore, 
the  replacement  of  a  valve  or  fitting 
which  involves  no  welding  does  not 
constitute  a  "repair"  and,  therefore,  is 
not  required  to  be  performed  in  an 
ASME  "U"  shop  or  a  National  Board 
"R"  shop. 

Paragraph  (c)  of  this  section  permits 
the  modification  of  the  pressure  relief 
devices  and  outlets  of  certain  cargo  tank 
specifications  previously  authorized  to 
conform  to  a  new  specification.  For 
instance,  the  outlets  on  an  MC  307  cargo 
tank  may  be  modified  to  conform  to  the 
outlet  requirements  found  in  the  DOT 
407  specification.  This  provision  will 
allow  MC  307  cargo  tanks  to  be 
equipped  with  external  self-closing  stop 
valves,  provided  the  valves  are 
adequately  protected  as  required  by 
i  178.345-8. 

Section  180.405.  Paragraph  (f)  of  this 
section  contains  provisions  for  re- 
marking certain  cargo  tanks 
manufactured  under  the  terms  of  an 
exemption  as  DOT  specification  cargo 
tanks,  under  certain  circumstances.  This 
provision  generally  refers  to  vacuum- 
loaded  cargo  tanks  constructed  under 
exemption,  substantially  in  compliance 
with  the  MC  307  or  MC  312  cargo  tank. 
For  many  years  we  have  required  that 
vacuum-loaded  cargo  tanks  must  be 
equipped  with  self-closing  valves.  There 
has  been  a  great  deal  of  confusion  and 
misunderstanding  on  the  part  of 
exemption  holders  regarding  the  self- 
closing  and  remote  closure  features  of 
these  valves.  This  has  resulted  in  cargo 
tanks  manufactured  without  these 
features.  It  still  is  our  position  that  these 
valves  must  have  a  self-closing  feature; 
however,  this  self-closing  feature  may 
be  external  to  the  valve.  This  will  allow 
the  use  of  a  valve  which  may  be 
manually  operated  in  normal  loading 
and  unloading  operations.  In  order  to 
allow  adequate  time  for  owners  of 
vacuum  loaded  hazardous  waste  cargo 
tanks  currently  under  exemption  to 
equip  their  cargo  tanks  with  self-closing 


valves,  we  are  providing  a  2-year 
compliance  period.  Cargo  tanks  meeting 
the  requirements  of  S  180.405(0  except 
for  the  self-closing  valve  requirement, 
may  be  re-marked  in  accordance  with 
that  paragraph  only  after  the  self-closing 
valve  has  been  installed. 

The  requirement  currently  in 
S  173.33(a)(2)  granting  a  36-month 
compliance  period  for  certain  cargo  tank 
motor  vehicles  to  be  equipped  with  a 
rear  accident  damage  protection  device 
has  been  placed  in  S  180.405(1).  The  MC 
303  cargo  tank  motor  vehicle,  which  is  a 
MC  306  type  cargo  tank,  was  not 
included  in  the  final  rule  adopting  those 
provisions  (Docket  HM-183B).  It  is 
added  in  this  rule. 

Section  180.407.  Existing  S  173.33(d)(i) 
contains  an  exception  from  the 
hydrostatic  or  pneumatic  test  for  MC  330 
and  MC  331  cargo  tanks  used  only  in 
sodium  metal  service,  since  sodium 
metal  presents  a  severe  fire  risk  in 
contact  with  water,  and  the  purity  of  the 
sodium  metal  must  be  maintained.  A 
new  Note  1  has  been  added  to  the 
Retest  and  Inspection  Table  in 
S  180.407(c)  which  retains  this 
exception. 

A  conunenter  stated  that  lined  or  clad 
cargo  tanks  should  not  be 
hydrostatically  retested.  The  commenter 
stated  that  a  visual  internal  examination 
will  reveal  any  problem  with  the  lining 
that  must  be  corrected.  Further,  the 
commenter  pointed  out  that  the  tank  car 
retest  table  in  9  173.31  excepts  glass, 
rubber,  lead,  or  elastomeric  lined  tanks 
from  periodic  retest,  and  a  similar 
exception  should  apply  to  cargo  tanks. 
We  agree  with  the  commenter  that  for 
lower  pressure  cargo  tanks,  hydrostatic 
testing  of  a  cargo  tank  which  is  lined  or 
clad  may  not  be  a  suitable  indicator  of 
the  tank's  structural  integrity, 
particularly  where  the  lining  or  cladding 
provides  additional  support  to  the  tank. 
If  a  problem  or  defect  in  the  lining  or 
cladding  exists,  hydrostatic  testing  may 
cause  deterioration  of  the  tank  under  the 
lining,  especially  with  acidic  ladings. 
Therefore,  a  new  Note  2  is  added  to  the 
Retest  and  Inspection  Table  which 
contains  an  exception  from  the  pressure 
test  for  uninsulated  lined  or  clad  tanks 
with  a  design  pressure  or  MAWP  less 
than  15  psig.  These  cargo  tanks  will  be 
subject  to  the  periodic  lining  inspection 
requirements.  We  believe  that  hii,her 
pressure  (greater  than  or  equal  to  15  psig 
MAWP  or  design  pressure)  cargo  tanks 
must  be  hydrostatically  tested,  and  this 
requirement  appears  in  the  final  rule. 

Several  commenters  also  noted  that 
exceptions  from  the  external  and 
internal  visual  inspections  which  appear 
in  the  current  regulations  for  certain 


cargo  tanks  for  which  such  inspection  is 
impracticable  or  impossible  were  not 
included  in  the  NPRM.  These  provisions 
were  inadvertendy  omitted  in  the 
NPRM.  Accordingly,  paragraph  (d),  in 
the  final  rule,  allows  an  internal  visual 
inspection  to  be  performed  in  place  of 
the  external  visual  inspection  for  cargo 
tanks  which  are  insulated,  and  allows 
the  pressure  retest  conducted  in 
accordance  with  this  section  to  be  used 
in  place  of  both  the  internal  and 
external  visual  inspections  when  visual 
inspection  of  the  cargo  tank  is  precluded 
by  both  internal  coating  and  external 
insulation,  or  when  the  cargo  tank  is  not 
equipped  with  a  manhole  or  inspection 
opening.  Paragraph  (e)  contains  an 
exception  from  the  internal  inspection 
requirements  for  cargo  tanks  not 
equipped  with  a  manhole  or  inspection 
opening. 

Paragraph  (g)  has  been  relaxed  to 
allow  inspectors  other  than  Registered 
Inspectors  to  perform  the  pressure  test. 
The  inspector's  qualification  must  be  as 
prescribed  in  §  180.409,  and  the 
inspector  must  be  identified  to  the 
Department  in  accordance  with  that 
section. 

Several  commenters  objected  to  the 
proposed  requirement  in  S  180.407(d)(2) 
to  remove  all  spring-loaded  pressure 
relief  valves  from  the  cargo  tank  for 
inspection  and  testing.  These 
commenters  pointed  out  that  the 
pressure  relief  devices  for  MC  306-type 
cargo  tanks  are  usually  mounted  in  the 
dome  cover.  The  removal  of  the  dome 
cover  on  an  annual  basis  for  inspection 
and  testing  of  the  pressure  relief  valves 
would  create  unnecessary  expense  and 
downtime.  Commenters  recommended 
that  the  pressure  relief  devices  be 
removed  for  inspection  and  testing  at 
the  time  of  the  pressure  test,  which  for 
most  cargo  tanks  is  at  a  5  year  interval. 
We  believe  the  commenters'  suggestion 
has  merit.  However,  we  do  not  believe 
that  a  5-year  frequency  in  removal, 
testing,  and  inspection  is  adequate  for 
pressure  relief  devices  which  may  be 
subject  to  corrosion  damage  due  to  the 
lading.  Corrosion  damage  due  to 
environmental  elements  can  be  detected 
during  the  annual  external  visual 
inspection.  Therefore,  as  adopted  in  this 
final  rule,  pressure  relief  valves  must  be 
externally  inspected  for  any  corrosion  or 
damage  which  might  prevent  safe 
operation,  during  the  annual  external 
visual  inspection.  Only  those  pressure 
relief  valves  on  cargo  tanks  used  to 
transport  lading  corrosive  to  the  valve 
must  be  removed  for  testing  and 
inspection  on  an  annual  basis.  All 
pressure  relief  devices  must  be  removed 
from  the  cargo  tank  for  testing  and 


inspection  at  the  time  of  the  pressure 
test. 

A  new  provision  has  been  added  to 
the  external  visual  inspection 
requirements  in  §  180.407(d)(2)  to 
address  the  inspection  of  the  gaskets  on 
full  opening  rear  heads.  Additionally, 
the  frequency  of  visual  inspection  of 
cargo  tanks  with  full  opening  rear  heads 
has  been  increased  to  once  every  6 
months  in  lieu  of  once  each  year.  At  the 
suggestion  of  the  National  Propane  Gas 
Association  (NPGA)  (formerly  National 
Liquefied  Petroleum  Gas  Association) 
and  several  other  commenters,  a 
requirement  to  inspect  the  tank  head 
and  shell  areas  covered  by  the  upper 
skid  plate  for  corroded  and  abraded 
areas  has  been  added  to  the  visual 
inspection  requirements.  This  inspection 
must  be  conducted  at  the  time  of  the 
internal  visual  inspection,  since  we  do 
not  beUeve  it  is  necessary  to  inspect  this 
area  on  an  annual  basis. 

The  hydrostatic  pressure  test 
described  in  §  180.407(g)  has  also  been 
modified  to  include  only  the  cargo  tank, 
less  fittings,  as  contained  in  the  current 
regulations.  Additionally,  in  accordance 
with  Nl'lC's  comments,  this  section  has 
been  revised  to  clarify  that  owners  of 
fewer  than  5  cargo  tanks  have  5  years  in 
which  to  pressure  test  their  cargo  tanks. 
As  stated  earlier,  the  requirement  for 
removal  of  pressure  reUef  valves  for 
inspection  and  testing  must  be 
periformed  at  the  time  of  the  pressure 
test  for  most  cargo  tanks. 

Proposed  paragraph  (g)(4)  would  have 
required  that  each  MC  330  and  MC  331 
cargo  tank  constructed  of  quenched  and 
tempered  steel,  or  constructed  of  other 
than  quenched  and  tempered  steel  but 
without  postweld  heat  treatment,  used 
for  the  transportation  of  anhydrous 
ammonia,  liquefied  petroleum  gas,  or 
any  other  hazardous  material  that  may 
cause  stress  corrosion  cracking,  be 
inspected  by  the  wet  fluorescent 
magnetic  particle  method  immediately 
prior  to  and  in  conjunction  with  the 
pressure  test.  Several  commenters, 
including  the  NPGA  and  the  CGA 
objected  to  the  application  of  the 
requirements  to  ail  cargo  tanks  used  to 
fransport  liquefied  petroleum  gas  in  this 
requirement.  These  commenters  stated 
that  only  "corrosive"  Uquefied 
petroleum  gas  fransported  in  cargo 
tanks  constructed  of  quenched  and 
tempered  steel  causes  stress  corrosion 
cracking,  and  liquefied  petroleum  gas 
which  is  transported  in  accordance  with 
49  CFR  is  not  corrosive  to  the  tank.  They 
further  indicated  that  the  transportation 
of  corrosive  LP  gas  in  quenched  and 
tempered  steel  cargo  tanks  is  a 
compliance  problem  rather  than  a 


problem  with  existing  regulations.  The 
commenters  claim  that  the  addition  of 
the  proposed  wet  fluorescent  magnetic 
particle  inspection  presents  an 
unacceptable  expense  to  those  motor 
carriers  who  are  currently  complying 
with  the  requirements  for  transportation 
of  liquefied  petroleum  gas. 

We  believe  that  in  many  cases,  a  load 
of  "sour"  LP  gas  will  t>e  transported  in  a 
cargo  tank  due  to  inadequate  product 
testing  on  the  part  of  shippers  and 
carriers.  We  agree  that  this  situation 
constitutes  non-compliance  with  the 
current  regulations,  and  there  is 
insu^cient  data  to  indicate  that  "non- 
corrosive"  LP  gas  causes  stress 
corrosion  cracking,  or  that  "corrosive" 
LP  gas  causes  stress  corrosion  craclcing 
in  cargo  tanks  constructed  of  other  than 
quenched  and  tempered  steel.  Therefore, 
for  cargo  tanks  transporting  liquefied 
petroleum  gas,  we  have  limited  the 
requirement  for  wet  fluorescent 
magnetic  particle  inspection  to  cargo 
tanks  constructed  of  quenched  and 
tempered  steel  (Part  UHT  of  the  ASME 
Code).  However,  this  includes  the 
transportation  of  all  liquefied  petroleum 
gas  and  not  only  that  which  is 
considered  "corrosive." 

Several  commenters  argued  that  MC 
330  and  MC  331  cargo  tanks  should  be 
excepted  from  the  leakage  test,  since 
these  tanks  are  effectively  leak  tested 
every  refill  The  requirements  for  the 
leakage  test,  which  appear  in  paragraph 
(h),  have  been  clarified  to  allow  the 
leakage  test  to  be  evaluated  with  the 
hazardous  materials  lading  in  the  tank 
for  MC  330  and  MC  331  cargo  tanks 

Section  180.409.  Paragraph  (a)  of  this 
section  has  been  clarified  to  indicate 
that  all  persons  performing  any 
prescribed  inspection  or  test  must  be 
familiar  yki\h  the  cargo  tank  and  skillfid 
in  the  use  of  the  inspection  and  testing 
equipment  needed.  As  stated  earlier  in 
this  preamble  under  the  heading 
"Inspection  and  Testing",  the 
requirement  that  the  person  performing 
thickness  testing  be  qualified  in 
accordance  with  ASNT  Level  II  for 
ultrasonic  testing  has  been  dropped.  The 
person  performing  thickness  testing 
must  be  trained  in  the  use  of  the 
thickness  testing  device  by  the  employer 
of  the  tester  in  accordance  with  the 
instructions  of  the  manufacturer  of  the 
thickness  testing  device.  Additionally, 
the  person  performing,  or  witnessing 
and  certifying,  the  pressure  test  may  be 
a  Registered  Inspector  or  an  employee 
of  the  motor  carrier  or  the  owner  of  the 
cargo  tank  who  has  training  and 
experience  in  conducting  pressure  tests 
in  accordance  with  the  ASME  Code. 
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Section  1811411.  Several  cominenten 
objected  to  the  acceptability  of  results 
of  tests  and  inspections  related  to  cuts, 
digs,  or  gouges.  The  NPRM  stated  that 
no  cut  dig.  or  gouge  may  be  greater  than 
4  inches  in  length.  Conunenters  stated 
that  the  length  of  the  cut,  dig.  or  gouge  is 
irrelevant;  the  important  factor  being  the 
depth  of  the  defect  We  agree  that  the 
most  important  factor  of  any  cut,  dig.  or 
gouge  is  its  depth.  Accordingly,  we  have 
removed  the  length  specifkation  and 
now  require  that  the  minimum  thickness 
remaining  beneath  a  cut  dig,  or  gouge 
not  be  less  than  that  prescribed  in  the 
applicable  specification. 

Several  conunenters  argued  that  this 
section  is  too  restrictive  in  that  it  does 
not  allow  any  reduction  in  thickness 
below  that  prescribed  in  the  applicable 
specification.  These  conunenters 
pointed  out  that  CGA  TB-2,  which  is 
referenced  in  the  repair  procedures  for 
MC  330  and  MC  331  cargo  tanks,  allows 
minor  defects  to  be  removed  by  grinding 
if  the  wall  thickness  is  not  reduced 
below  that  shown  on  the  data  plate 
minus  0.010  inch.  It  was  recommended 
that  some  tolerance  be  allowed  for 
isolated  areas.  We  have  consistently 
held  that,  as  stated  in  the  current 
regulations  at  §  177.824(1]  (and  in 
1 180.407(j)  herein],  the  cargo  tank  metal 
certification  plate  must  be  removed  or 
made  illegible  if  for  any  reason  a  cargo 
tank  no  longer  meets  the  applicable 
specification.  This  includes  the 
minimum  wall  thickness.  Shippers  and 
carriers  were  made  aware  of  these 
provisions  in  a  rule  related  notice  titled 
"Carriers  and  Shippers — Concerning 
Continuing  Qualification  of  Cargo 
Tanks"  (48  FR  15127;  April  7. 1983). 

Section  130.413.  Comm enters  objected 
to  the  proposed  requirement  that  any 
repair,  modification,  stretching,  or 
rebarrelling  be  performed  in  accordance 
with  the  specification  in  effect  at  the 
time  the  work  is  done.  Commenters 
stated  that  we  should  require  only  that 
the  work  conform  to  the  specification  at 
the  time  of  manufacture,  fai  many  cases, 
the  entire  cargo  tank  could  not  be 
brought  into  compliance  with  the  new 
specifications.  We  believe  that  a 
stretching  or  rebarrelling  constitutes  a 
major  change  to  the  cargo  tank  which 
effectively  creates  a  new  cargo  tank, 
and  that  such  work  must  be  performed 
in  accordance  with  the  specification 
requirements  m  effect  at  the  time  of 
stretching  or  rebarrelling  The  change  in 
the  definition  of  "rebarrelling"  from  25 
to  50  percent  replacement  of  the  cargo 
tank  wall  will  limit  the  number  of 
changes  to  a  cargo  tank  which  require 
conformance  with  the  cturent 
specification  rather  than  the 


specification  in  effect  at  the  time  of 
manufacture.  Additionally,  we  have 
made  certain  changes  to  clarify  that 
only  the  parts  affected  by  the  stretching 
or  rebarrelling  need  be  in  compliance 
with  a  new  specification. 
"Modifications"  and  "repairs'*  may 
conform  to  the  original  specification  or 
to  the  specification  in  effect  at  the  time 
the  work  is  performed. 

The  requirement  that  repairs  be 
certified  by  an  Authorized  Inspector  has 
been  relaxed  to  allow  certification  by  a 
Registered  Inspector.  Proposed 
paragraph  (b)(vi)  of  S  18a413  has  been 
changed  to  requ^  repairs  to  MC  330 
and  MC  331  cargo  tanks  to  be  performed 
in  accordance  with  the  National  Board 
Inspection  Code's  "Provisions  for  Repair 
of  Pressure  Vessels"  instead  of  section 
VIII  of  the  ASME  Code  under  which  the 
cargo  tank  was  built.  The  National 
Board  bispection  Code  more  specifically 
addresses  repair. 

Section  18a41S.  The  letter  "K'  has 
been  added  to  designate  the  leakage  test 
in  cargo  tank  markings. 

Section  180.417.  Paragraph  (aM3)(i] 
has  been  revised  to  allow  testing  and 
certification  of  non-ASME  Code 
stamped  cargo  tanks  under  the  direct 
supervision  of  a  Registered  Inspector 
rather  than  an  Authorized  Inspector. 

Administrative  Notices 

A.  Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
l(b]  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
However,  it  is  a  significant  rule  under 
the  regulatory  procedures  of  the 
Department  of  Transportation  (44  FR 
11034).  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

C.  Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  hkely  to  be  affected  by  this  rule. 
I  certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 


regulatory  flexibility  analysis  is 
available  for  review  ha  the  docket. 

D.  Paperwork  Reduction  Act 

Information  coUectioB  and 
recordkeeping  requirements  contained 
in  this  amendment  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  44  U  S.C. 
Chapter  35  and  assigned  corrtroi  number 
2137-0014. 

List  of  Sobjwts 

49  CFR  Part  107 

Practice  and  procethues. 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Incorporation  by  reference. 

49  CFR  Part  172 

Hazardous  materials  transportation. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Cargo  vessels. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Packaging  and  containers. 

In  consideration  of  the  foregoing.  Title 
49,  Chapter  I,  Subchapters  B  and  C  of 
the  Code  of  Federal  Regulations,  are 
amended  as  follows: 


PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1421(c):  49  U.SX:. 
1802. 1806. 1808-1811;  49  CFR  1.45  and  1.53. 
and  Pub.  L  89-670  (49  App.  U.S.C.  1653(d), 
1655). 

2.  The  Table  of  Sections  of  Part  107  is 
amended  by  adding  a  new  Subpart  F 
consisting  of  55  107.501. 107.502, 107.503 
and  107.504  to  read  as  follows: 


Subpart  F— Registration  of  Cargo  Tank  and 
Cargo  Tank  Motor  Vehicle  Manufacturer* 
and  Repairers  and  Cargo  Tank  Motor 
Vehicle  AsscfflMers 

Sfic 

•  •  •  *  • 

107.501  Scope. 

107.502  General  registration  requirements. 

107.503  Registration  statement. 

107.504  Period  of  registration,  updates,  and 
record  retention. 

***** 

3.  A  new  Subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Registration  of  Cargo  Tank 
and  Cargo  Tank  Motor  Vehicle 
Manufacturers  and  Repairers  and 
Cargo  Tank  Motor  Vehicle  Assemblers 

9107.501    Scope. 

This  subpart  establishes  registration 
procedures  for  persons  who  are  engaged 
in  the  manufacture,  certification, 
inspection  or  repair  of  a  cargo  tank  or  a 
cargo  tank  motor  vehicle  manufactiued 
in  accordance  with  a  DOT  specification 
under  subchapter  C  of  this  chapter  or 
under  the  terms  of  an  exemption  issued 
under  this  part. 

S  107.502    General  registration 
requhements. 

(a)  No  person  may  engage  in  the 
manufacture,  assembly,  certification, 
inspection  or  repair  of  a  cargo  tank  or 
cargo  tank  motor  vehicle  manufactiu^d 
under  the  terms  of  a  DOT  specification 
imder  subchapter  C  of  this  chapter  or  an 
exemption  issued  under  this  part  unless 
the  person  is  registered  with  the 
Department  in  accordance  with  the 
provisions  of  this  subpart.  A  person 
employed  as  an  inspector  or  design 
certifying  engineer  is  considered  to  be 
registered  if  the  person's  employer  is 
registered. 

(b)  A  person  who  performs  functions 
which  are  subject  to  the  provisions  of 
this  subpart  may  perform  only  those 
functions  which  have  been  identified  to 
the  Department  in  accordance  with  the 
procedures  of  this  subpart. 

(c)  Registration  statements  must  be  in 
English,  contain  all  of  the  information 
required  by  this  subpart,  and  be 
submitted  to:  Approvals  Branch,  Office 
of  Hazardous  Materials  Transportation, 
Attn:  DHM-32,  Research  and  Special 
Programs  Administration,  Department  of 
Transportation,  Washington,  DC  20590. 

(d)  Upon  determination  that  a 
registration  statement  contains  all  the 
information  required  by  this  subpart  the 
Department  will  send  the  registrant  a 
letter  confirming  receipt  of  the 
registration  application  and  assigning  a 
registration  number  to  that  person.  A 
separate  registration  number  will  be 


assigned  for  each  cargo  tank 
manufacturing,  assembly,  repair  facility 
or  other  place  of  business  identified  by 
the  registrant 

(e)  Definitions.  Definitions  for  the 
terms  "Authorized  Inspector,"  "cargo 
tank,"  "cargo  tank  motor  vehicle," 
"design  certifying  engineer."  "person." 
and  "Registered  inspector"  are  set  forth 
in  5  171.8  of  this  chapter.  Definitions  for 
the  terms  "design  type"  and 
"manufacturer"  are  set  forth  in 
5  178.320,  and  the  term  "repair"  in 
5  180.403  of  this  chapter. 

S  107.503    Registration  statement 

(a)  Each  registration  statement  must 
contain  the  following: 

(1)  Name; 

(2)  Street  address,  mailing  address 
and  telephone  number  for  each  facility 
or  place  of  business; 

(3)  A  statement  signed  by  the  person 
responsible  for  compliance  with  the 
applicable  requirements  of  this  chapter, 
certifying  knowledge  of  those 
requirements  and  that  each  employee 
who  is  an  inspector  or  design  certifying 
engineer  meets  the  minimal  qualification 
requirements  set  forth  in  5  171.8  of  this 
chapter  for  "registered  inspector"  or 
"design  certifying  engineer", 
respectively.  For  an  organization,  the 
certification  must  be  signed  by  an 
official; 

(4)  A  description  of  the  specific 
functions  to  be  performed,  e.g., 
manufacture  or  repair  of  cargo  tanks, 
assembly  of  cargo  tanks  to  cargo  tank 
motor  vehicles,  inspection  and  testing, 
design  or  cargo  tank  certification,  etc. 
For  inspection  and  testing,  identify  the 
specific  types  of  inspections  and  tests; 

(5)  An  identification  of  the  types  of 
DO'T  specification  and  exemption  cargo 
tanks  or  cargo  tank  motor  vehicles 
which  the  registrant  intends  to 
manufacture,  assemble,  repair,  inspect 
test  or  certify; 

(6)  A  statement  indicating  whether  the 
registrant  employs  inspectors  or  design 
certifying  engineers  to  conduct 
certification,  inspection  or  testing 
functions  addressed  by  this  subpart.  If  a 
disinterested  party  is  used,  the  name, 
address  and  registration  number  of  that 
party;  and 

(7)  If  the  registrant  is  not  a  resident  of 
the  United  States,  the  name  and  address 
of  a  permanent  resident  of  the  United 
States  designated  in  accordance  with 

5  107.7  to  serve  as  agent  for  service  of 
process. 

(b)  In  addition  to  the  information 
required  under  paragraph  (a)  of  this 
section,  each  person  who  manufactures 
or  assembles  a  cargo  tank  or  cargo  tank 
motor  vehicle  must  submit  a  copy  of  the 
manufacturer's  current  ASME 


Certificate  of  Authorization  for  the  use 
of  the  ASME  "U  "  stamp.  This 
requirement  does  not  apply  to  an 
assembler  who  performs  no  welding  on 
a  cargo  tank  wall. 

(c)  In  addition  to  the  information 
required  under  paragraph  (a)  of  this 
section,  each  person  who  repairs  a  cargo 
tank  or  cargo  tank  motor  vehicle  must 
submit  a  copy  of  the  repair  facility's 
, current  National  Board  Certificate  of 
Authorization  for  the  use  of  the  "R" 
stamp  or  ASME  Certificate  of 
Authorization  for  the  use  of  the  ASME 
"U"  stamp. 

S  107.504    Period  of  registration,  updates, 
and  record  retention. 

(a)  Registration  will  be  for  a  maximum 
of  three  years  from  the  date  of  the 
original  submission. 

(b)  Any  correspondence  with  the 
Department  must  contain  the  registrant's 
name  and  registration  number. 

(c)  A  registration  must  be  renewed 
every  three  years  or  within  thirty  days 
of  reissuance  of  an  ASME  or  National 
Board  Certification,  whichever  occurs 
first,  by  submitting  an  up-to-date 
registration  statement  containing  the 
information  prescribed  by  5  107.503. 

(d)  A  registrant  shall  provide  written 
notification  to  the  Department  within 
thirty  days  of  any  of  the  following 
occurrences: 

(1)  Any  change  in  the  registration 
information  submitted  under  5  107.503: 

(2)  Replacement  of  the  person 
responsible  for  compliance  with  the 
requirements  in  5  107.503(a)(3).  If  this 
occurs,  the  registrant  shall  resubmit  the 
required  certification; 

(3)  Loss  of  ASME  or  National  Board 
Certificate  of  Authorization; 

or 

(4)  A  change  in  function;  such  as.  from 
assembly  to  manufacture,  an  addition  of 
a  function,  or  a  change  to  the  types  of 
inspections,  tests  or  certifications  of 
cargo  tanks  or  cargo  tank  motor 
vehicles. 

(e)  Each  registrant  shall  maintain  a 
current  copy  of  the  registration 
information  submitted  to  the 
Department  and  a  current  copy  of  the 
registration  number  identification 
received  from  the  Department  at  the 
location  identified  in  5  107.503(a)(2) 
during  such  time  the  person  is  registered 
with  the  Department  and  for  two  years 
thereafter. 

PART  171-GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

4.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 
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Authority:  49  App.  U.S.C.  1802. 1803, 1804, 
and  1808;  49  CFR  Part  1. 

5.  In  S  171  .Z  paragraph  (e)  it  added  to 
read  as  follows: 

9  171.2    Q«n«rai  raqulramcnta. 

•  •        •        *        • 

(e]  When  a  person  performs  a  function 
covered  by  or  having  an  effect  on  a 
specification  prescribed  in  Part  178. 179 
or  180  of  this  subchapter,  an  approval 
issued  under  this  subchapter,  or  an 
exemption  issued  under  Subpart  B  of 
this  chapter,  that  person  must  perform 
the  function  in  accordance  with  that 
specification,  approval,  or  exemption,  as 
appropriate. 

6.  In  S  171.7,  paragraphs  (c)(33). 
(c)(34],  (d)(29)  and  (dU30)  are  added  to 
read  as  follows: 

{  171.7    Mattar  Incofpofatatf  by  rafwanca. 

•  •        •        •        • 

(33)  TTMA:  Truck  Trailer 
Manufacturers  Association,  1020 
Princess  Street.  Alexandria.  Virginia 
22314. 

(34)  National  Board:  National  Board  of 
Boiler  and  Presaare  Vessel  Inspectors, 
1055  Crupper  Avenue,  Cohimbus,  Ohio 
43229. 

(d)  •  •  • 

(29)  National  Board  Inspection  Code  is 
titled  "National  Board  Inspection  Code, 
A  Manual  for  Boiler  and  Fissure  Vessel 
Inspectors"  NB-23.  Rev.  4. 1983  edition. 

(30)  Truck  Trailer  Manufacturers 
Association: 

(i)  TTMA  RP  No.  81  is  titled 
"Performance  of  Spring  Loaded  Pressure 
Relief  Valves  on  MC  306.  MC  307,  and 
MC  312  Tanks."  May  24, 1989  edition. 

(ii)  TTMA  TB  No.  107  is  titled 
"Procedure  for  Testiag  Inservice, 
Unmarked,  and/or  Uncertified  MC  306 
Type  Cargo  Tank  Manhole  Covers," 
May  24, 1989  edition. 

•  •        *        •        • 

7.  In  1 171A  the  definition  of  "cargo 
tank"  is  revised  and  definitiona  for 
"Authorized  Inspector,"  "Authorized 
Inspection  Agency,"  "Cargo  tank  motor 
vehicle."  "Design  certifying  engineer." 
"Maximum  Allowable  Working  Pressure 
or  MAWP,"  and  "Registered  Inspector" 
are  added  in  alphabetical  sequence  to 
read  as  follows: 

917U    DaflnWons  and  abbf avtatlona. 

•  •        •        •        • 

"Authorized  Inspector"  means  an 
Inspector  who  is  currently 
commissioned  by  the  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors 
and  employed  as  an  Inspector  by  an 
Authorized  Inspection  Agency. 


"Authorized  Inspection  Agency" 
means:  (1)  A  jurisdiction  which  has 
adopted  and  administers  one  or  more 
sections  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  as  a  legal 
requirement  and  has  a  representative 
serving  as  a  member  of  the  ASME 
Conference  Committee;  or  (2)  an 
insurance  company  which  has  been 
licensed  or  registered  by  the  appropriate 
authority  of  a  State  of  the  United  States 
or  a  Province  of  Canada  to  underwrite 
boiler  and  pressure  vessel  insurance  in 
such  State  or  Province. 


"Cargo  tank"  means  a  bulk  packaging 
which— (1)  Is  a  tank  (including  the 
appurtenances,  reinforcements,  fittings 
and  closures)  intended  for  the  carriage 
of  liquids  or  gases  (For  "tank",  see 
99  17a345-l(c),  178J37-1.  or  17a338-l), 
as  applicable; 

(2)  Is  permanently  attached  to  or 
forms  a  part  of  a  motor  vehicle,  or  is  not 
permanently  attached  to  a  motor  vehicle 
but  which  by  reason  of  its  size, 
construction  or  attachment  to  a  motor 
vehicle  is  loaded  or  unloaded  wnthout 
being  removed  from  the  motor  vehicle: 
and 

(3)  Is  not  fabricated  under  a 
specification  for  cylinders,  portable 
tanks,  tank  cars  or  multi-unit  tank  car 
tanks. 

"Cargo  tank  motor  vehicle"  means  a 
motor  vehicle  with  one  or  more  cargo 
tanks  permanently  attached  to  or 
forming  an  integral  pari  of  the  motor 
vehicle. 


"Design  certifying  engineer"  means  a 
person  registered  with  the  Department 
in  accordance  with  Part  107,  Subpart  F 
of  this  chapter  who  is  an  Authorized 
Inspector  and  has  the  knowledge  and 
ability  to  determine  if  a  cargo  tank 
design  meets  the  applicable  DOT 
specification,  or  a  person  other  than  an 
Authorized  Inspector  who  has  this 
ability,  at  least  one  year  of  work 
experience  in  structural  or  mechanical 
design  and  an  engineering  degree  (such 
as  a  professional  engineer  registered  by 
the  appropriate  authority  of  a  State  of 
the  United  Statea  or  a  Province  of 
Canada). 
«        •       •       *       • 

"Maximum  Allowable  Working 
Pressure"  or  "MAWF"  For  DOT 
specification  cargo  tanks  used  to 
transport  liquid  hazardous  materials, 
see  9  178.345-l(k). 
*        *        •        •        • 

"Registered  Inspector"  means  a 
person  registered  with  the  Department 
in  accordance  with  Part  107,  Subpart  F 


of  this  chapter  who  is  an  Authorized 
Inspector  who  has  the  knowledge  and 
ability  to  determine  if  a  cai^o  tank 
conforms  with  the  applicable  DOT 
specification,  or  a  person  other  than  an 
Authorized  Inspector  who  has  this 
ability  and,  at  a  minimum,  the  following 
work  experience,  in  cargo  tank 
construction  or  repair,  and  education: 
one  year  of  work  experience  and  an 
engineering  degree,  two  years  of  work 
experience  and  an  associate  degree  in 
engineering,  or  three  years  of  work 
experience  and  a  high  school  diploma. 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

8.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  4S  App.  US.C.  1803. 1801 1805. 
1808;  49  CFR  Part  1. 

9172.203    [Ammdad] 

9.  In  9  172.203.  paragraph  (hKl)(i)  is 
amended  by  removing  the  reference 
"9  173.315(a)(1),  Note  14"  and  inserting 
in  its  place  the  reference  "9 173.315(a), 
Note  15"  and  paragraph  (h)(2)(i)  is 
amended  by  removing  the  reference 
"9  173.315(a)(1),  Note  15"^  and  inserting 
in  its  place  the  reference  "9  173.315(a). 
Note  15". 

PART  173— SHtPPERS-OCNERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

10.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1803. 1804, 180S.  1808, 
1807. 1808;  48  CFR  Part  1,  unless  otherwise 
noted. 

11.  Part  173.  Subpart  B  of  ttie  Table  of 
Sections  is  amended  by  rerising  the 
entry  for  9  173.33  to  read  as  foUowr. 

Subpart  B— Preparation  of  Hazanfotis 
Materials  for  Transportation. 

•  *         •         •         • 

173.33    HazardouK  materials  in  cargo  tank 
motor  vehicles. 

•  *        •        *        • 

12.  In  9  173.22,  the  introdactory  text  to 
paragraph  (a)(2)  is  revised  and 
paragraph  fb)  is  removed  and  reserved 
to  read  as  follows: 


I,..-  '  .  ,11, .1 r  t  -.,.iiji|  'r^-  f^r-;,^:'    -  {Ipfl?  ■  ,/l!vi!-C''''t!!»"' -    ="'" 
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9173.22    SNppar's  rttponsibmty. 

(a)  •  •  • 

(2)  The  person  shall  determine  that 
the  packaging  or  container  is  an 
authorized  packaging,  including  all 
special  requirements,  and  that  the 
packaging  has  been  manufactured, 
assembled,  and  marked  in  accordance 
with  the  following: 

(b)  [Reserved] 

*        •        •        •        • 

13.  Section  173.33  is  revised  to  read  as 
follows: 

9  173.33    Hazardous  materials  In  cargo 
tank  motor  veMclea. 

(a)  General  requirements.  (1)  No 
person  may  offer  or  accept  a  hazardous 
material  for  transportation  in  a  cargo 
tank  motor  vehicle  except  as  authorized 
by  this  subchapter. 

(2)  Two  or  more  materials  may  not  be 
loaded  or  accepted  for  transportation  in 
the  same  cargo  tank  motor  vehicle  if,  as 
a  result  of  any  mixture  of  the  materials, 
an  unsafe  condition  would  occur,  such 
as  Sn  explosion,  fire,  excessive  increase 
in  pressure  or  heat,  or  the  release  of 
toxic  vapors. 

(3)  A  cargo  tank  motor  vehicle  for 
which  the  prescribed  periodic  retest  or 
reinspection  under  Subpart  E  of  Part  180 
of  this  subchapter  is  past  due  may  not 
be  filled  and  offered  for  transportation 
until  the  retest  or  inspection  has  been 
successfully  completed. 

(b)  Loading  requirements.  (1)  A 
hazardous  material  may  not  be  loaded 
in  a  cargo  tank  if  during  transportation 
any  part  of  the  tank  in  contact  with  the 
hazardous  material  lading  would  have  a 
dangerous  reaction  with  the  hazardous 
material. 

(2)  A  cargo  tank  may  not  be  loaded 
with  a  hazardous  material  that  will  have 
an  adverse  effect  on  the  tank's  integrity 
or — 

(i)  May  combine  chemically  with  any 
residue  or  contaminants  in  the  tank  to 
produce  an  explosion,  fire,  excessive 
increase  in  pressure,  release  of  toxic 
vapors  or  other  unsafe  condition. 

(ii)  Due  to  its  density,  exceeds  the 
maximum  weight  of  lading  marked  on 
the  specification  plate. 

(iii)  Is  at  a  temperature  outside  of  the 
design  temperature  range  specified  on 
the  tank  specification  plate. 

(iv)  May  severely  corrode  or  react 
with  the  tank  material  at  any 
concentration  and  temperative  that  will 
exist  during  transportation. 

(v)  Is  prohibited  by  9  173.21  or 
9  173.24  of  this  subchapter. 

(3)  Air  pressure  may  not  be  used  to 
load  or  unload  any  lading  if  it  may 
create  an  air-enriched  mixture  within 


the  flammability  range  of  the  lading  in 
the  vapor  space  of  the  tank. 

(4)  The  loading  or  unloading  rate  used 
must  be  less  than  or  equal  to  that 
indicated  on  the  cargo  tank  specification 
plate,  except  as  specified  in 
9  173.318(b)(6).  If  no  loading  or 
unloading  rate  is  marked  on  the 
specification  plate,  the  loading  or 
unloading  rate  and  pressure  used  must 
be  limited  such  that  the  pressure  in  the 
tank  may  not  exceed  130%  of  the 
MAWP. 

(c)  Maximum  Lading  Pressure.  (1) 
Prior  to  filling  and  offering  a  cargo  tank 
motor  vehicle  for  transportation,  the 
person  must  confirm  that  the  cargo  tank 
motor  vehicle  conforms  to  the 
specification  required  for  the  lading  and 
that  Lhe  MAWP  of  the  cargo  tank  is 
greater  than  or  equal  to  the  largest 
pressure  obtained  under  the  following 
conditions: 

(i)  For  compressed  gases  and  certain 
refrigerated  liquids  that  are  not 
cryogenic  liquids,  the  pressure 
prescribed  in  9  173.315  of  this 
subchapter. 

(ii)  For  cryogenic  liquids,  the  pressure 
prescribed  in  9  173.318  of  this 
subchapter. 

(iii)  For  liquid  hazardous  materials 
shipped  in  DOT  specification  cargo 
tanks  equipped  with  a  1  psig  normal 
vent,  the  sum  of  the  tank  static  head 
plus  1  psig.  In  addition,  for  hazardous 
materials  shipped  in  these  cargo  taiiks, 
the  vapor  pressure  of  the  lading  at  115 
°F.  must  be  not  greater  than  1  psig, 
except  for  gasoline  transported  in 
accordance  with  9  173.119(a){17)(iii). 

(iv)  For  liquid  hazardous  materials  not 
covered  in  paragraph  (c)(l)(i).  (ii),  or  (iii) 
of  this  section,  the  sum  of  the  vapor 
pressure  of  the  lading  at  115  °F,  plus  the 
tank  static  head  exerted  by  the  lading, 
plus  any  pressure  exerted  by  the  gas 
padding,  including  air  in  the  ullage 
space  or  dome. 

(v)  The  pressure  prescribed  in  Subpart 
B,  D.  E,  F,  G.  or  H  of  this  part,  as 
applicable. 

(vi)  The  maximum  pressure  used  to 
load  or  unload  the  lading. 

(2)  Any  Specification  MC  300,  MC  301. 
MC  302,  MC  303,  MC  305,  MC  306  or  MC 
312  cargo  tank  motor  vehicle  with  no 
marked  design  pressure  or  marked  with 
a  design  pressure  of  2.65  psig  or  less 
may  be  used  for  an  authorized  lading 
where  the  largest  pressure  derived  from 
9  173.33(c)  or  9  178.345-l(k)  of  this 
subchapter  is  less  than  or  equal  to  2.65 
psig.  These  cargo  tanks  must  be  marked 
or  remarked  with  an  MAWP  or  design 
pressure  in  accordance  with 

9  180.405(k). 

(3)  Any  Specification  MC  310  or  MC 
311  cargo  ts^  motor  vehicle  may  be 


used  for  an  authorized  lading  where  the 
largest  pressure  derived  from  9  173.33(c) 
or  9  178.345-l(k)  of  this  subchapter  is 
less  than  or  equal  to  the  MAWP  or 
MWP,  respectively,  as  marked  on  the 
specification  plate. 

(4)  Any  cargo  tank  manufactured  prior 
to  December  12, 1989.  marked  with  a 
design  pressure  rather  than  an  MAWP 
may  be  used  for  an  authorized  lading 
where  the  largest  pressure  derived  from 
9  173.33(c)  is  less  than  or  equal  to  the 
design  pressure  marked  on  the  cargo 
tank. 

(5)  Any  material  that  meets  the 
definition  of  a  Poison  B  material  must  be 
shipped  in  a  cargo  tank  motor  vehicle 
having  a  MAWP  of  25  psig  or  greater. 

(d)  Relief  system.  (1)  A  non-reclosing 
pressure  relief  device,  except  when 
installed  in  series  with  a  reclosing 
pressure  relief  valve,  may  not  be  fitted 
in  a  cargo  tank  used  to  transport 
hazardous  materials.  However,  a  cargo 
tank  constructed  before  December  12. 
1989.  that  is  fitted  with  one  or  more  non- 
reclosing  pressure  relief  devices 
installed  parallel  to  one  or  more 
reclosing  pressure  relief  valves  may 
continue  to  be  used  in  hazardous 
material  service  for  which  the  cargo 
tank  was  authorized  on  December  12, 
1989.  The  requirements  in  this  paragraph 
do  not  apply  to  MC  338  cargo  tank  motor 
vehicles  transporting  a  cryogenic  liquid 
or  to  MC  330,  MC  331  and  MC  338  cargo 
tank  motor  vehicles  transporting  a 
material  described  in  part  as  a 
refrigerated  liquid  in  9  172.101  of  this 
subchapter. 

(2)  Each  cargo  tank  used  to  transport 
a  liquid  hazardous  material  in  its 
gaseous  state  must  have  a  pressure 
relief  system  that  provides  the  venting 
capacity  prescribed  in  9  178.345-10(e)  of 
this  subchapter. 

(3)  A  cargo  tank  made  to  a 
specification  listed  in  column  1  may  be 
upgraded  or  have  the  relief  devices  or 
outlets  modified  to  meet  the  applicable 
requirement  for  the  specification  listed 
in  column  2  without  changing  the 
markings  on  the  tank  specification  plate. 


Column  1 

Cokjmn2 

MC  300.  MC  301.  MC 

302.  MC  303.  MC  305. 
MC306 

MC  306  or  DOT  408. 

DOT  4ns. 

MC  307  or  DOT  407 

MT.  Mn7 

DOT  407 

MC310,MC311 

Mr.  31? 

MC  312  or  DOT  412. 
DOT  412 

Mr.  rwo 

MC331 

(e)  Fuel  metered  for  road  fuel  tax 
purposes.  Notwithstanding  the 
requirements  in  9  178.345-8(a). 
specification  cargo  tanks  without 


....  I  »     . 
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bottom  damage  protection  devices,  used 
for  the  transportation  of  fuel  metered  for 
road  fuel  tax  purposes  may  be 
transported  with  bottom  product  fllling/ 
discharge  piping  filled  with  such  fuels, 
provided  that: 

(1)  Each  internal  self-closing  stop 
valve  is  provided  with  a  sacrificial 
device  (see  S  178.345-1),  such  as  a  shear 
section,  located  in  the  piping  system 
outboard  of  the  stop  valve; 

(2)  The  inside  diameter  of  any  piping 
does  not  exceed  4Vi  inches;  and 

(3)  The  aggregate  volume  of  all  piping 
on  the  cargo  tank  motor  velycle  does  not 
exceed  50  gallons. 

14.  In  S  173.119,  paragraphs  (m)(ll) 
and  (m)(12)  are  removed  and  reserved; 
the  introductory  text  of  paragraphs  (a) 
and  (b),  and  paragraphs  (a)(17),  (b)(1), 
(e)(3),  and  (m)(10)  are  revised  to  read  as 
follows: 

9173.119    Flwnmable  IquMs  not 
■pecWcelhr  provMtd  for. 

(a)  Flammable  liquids  with  flash  point 
of  20  °F.  or  below.  Flammable  liquids 
with  flash  points  of  20  'F.,  or  below  and 
having  a  vapor  pressure  (Reid  '  test)  not 
over  16  psia,  at  100  *F..  other  than  those 
for  which  special  requirements  are 
prescribed  in  this  Part,  must  be  offered 
for  transportation  in  DOT  speciHcation 
packagings  constructed  of  materials  that 
will  not  react  dangerously  with  or  be 
decomposed  by  the  chemical  packed 
therein  as  required  in  the  following 
paragraphs  (see  paragraphs  (c)  to  (i)  of 
this  section  for  high  pressure  liquids, 
paragraphs  (j)  to  (1)  of  this  section  for 
viscous  liquids,  and  paragraph  (m)  of 
this  section  for  flammable  liquids  which 
are  also  oxidizers,  radioactive  material, 
corrosive  liquids,  poison  B  liquids,  or 
organic  peroxides  and  %  173.134  for 
flammable  liquids  that  are  also  pjaY)foric 
liquids): 
*        •        •        •        • 

(17)  Specification  MC  300.  MC  301. 
MC  302.  MC  303,  MC  304,  MC  305,  MC 
306.  MC  307,  MC  310.  MC  311.  MC  312. 
DOT  406.  DOT  407,  DOT  412  MC  330,  or 
MC  331  (58  178.345, 178.346. 178.347. 
178.348. 178.337  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  Eacn  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  1 178.346-10  or 
8  178.347-10  of  this  subchapter,  except 
that  pressure  relief  devices  on 
Specification  MC  330  and  MC  331  cargo 
tanks  must  meet  the  requirements  in 
8  178.337-fl  of  this  subchapter. 

(ii)  Bottom  outlets  of  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 


8  178.345-11  of  this  subchapter,  except 
that  bottom  outlets  on  Specification  MC 
330  and  MC  331  cargo  tanks  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
5  178.337-ll(a)  of  this  subchapter.  (See 
8  173.33(b)(3)  for  limitations  on  the  use 
of  air  pressure  unloading.) 

(iii)  MC  300,  MC  301.  MC  302,  MC  303. 
MC  305,  MC  306,  and  DOT  406  cargo 
tanks  equipped  with  a  1  psig  normal 
vent  used  to  transport  gasoline  are 
subject  to  the  following  requirements. 
Based  on  the  volatility  class  determined 
by  using  ASTM  0439  and  the  Reid  vapor 
pressure  (RVP)  of  the  particular 
gasoline,  the  maximum  lading  pressure 
and  maximum  ambient  temperature 
permitted  during  the  loading  of  gasoline 
may  not  exceed  that  listed  in  Table  I. 

Table  !.—  Maximum  Ambient 
Temperature— Gasoune 


ASTM  0439  votetUity  dam 

Maximum 
lading  and 

U..lll  1  II  iii 

tempera- 
tare  (sea 
nolal) 

A 

(RVP  <.9.0p«a) 

(RVp"<-"i'ao"^ ~ 

(RVP  <>  11.5  psia) 

D „ 

(RVP  <>  13.5  psia) 

E 

(RVP<-  15.0  psia) 

131  f 
124  T 
lieT 
107  T 
100  T 

'  ASTM  Tett  D323 


Note  1:  Based  on  maximum  lading  presauie  o<  1 
psig  at  top  o(  cargo  tank. 


(b)  IHammable  liquids  with  flash 
points  above  20  °F.  to  73  *F.  Flammable 
liquids  with  flash  points  above  20  °F.  to 
73  °F.  having  vapor  pressure  (Reid  '  test) 
not  over  16  psia  at  100  'F.,  other  than 
those  for  which  special  requirements  are 
prescribed  in  this  Part,  must  be  offered 
for  transportation  in  DOT  specification 
packagings  constructed  of  materials  that 
will  not  react  dangerously  with  or  be 
decomposed  by  the  chemical  packed 
therein,  as  follows  (see  paragraphs  (c) 
through  (i)  of  this  section  for  high- 
pressure  liquids  and  paragraph  (m)  of 
this  section  for  flammable  liquids  which 
are  also  oxidizers,  poison  B  Uquids. 
organic  peroxides  or  corrosive  liquids): 

(1)  Packagings  as  prescribed  in 
paragraph  (a)  of  this  section.  Openings 
greater  than  2.3  inches  in  diameter  in 
barrels  and  drums  are  authorized  when 
permitted  by  the  speciflcation. 
•        •        *        •        * 

(e)  •  •  • 

(3)  Specification  MC  304.  MC  307.  MC 
310.  MC  311.  MC  312.  DOT  407,  DOT  412, 
MC  330  or  MC  331  (88  178.345. 178.347. 


178.348, 178.337  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  The  design  pressure  or  MAWP  of 
the  cargo  tank  is  at  least  25  psig. 

(ii)  Each  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  8  178.347-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  Specification  MC  330  and 
MC  331  cargo  tanks  must  meet  the 
requirements  in  8  178.337-9  of  this 
subchapter. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.345-11  of  this  subchapter,  except 
that  bottom  outlets  on  Specification  MC 
330  and  MC  331  cargo  tanks  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

•  *        «        *        * 

(m)  *  •  • 

(10)  Specification  MC  304.  MC  307. 
MC  310,  MC  311,  MC  312,  DOT  407.  DOT 
412,  MC  330  or  MC  331  (55  178.345. 
17a347. 178.348. 178.337  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  cargo  tank  may  not  be  used  to 
transport  a  flammable  liquid  which  is 
also  an  organic  peroxide,  oxidizer  or 
radioactive  material. 

(ii)  Any  cargo  tank  used  to  transport  a 
nammabie  liquid  that  is  also  a  poison  B 
material  has  a  design  pressure  or 
MAWP  of  at  least  25  psig. 

(iii)  Any  cargo  tank  used  to  transport 
a  flammable  liquid  that  is  also  a 
corrosive  liquid,  except  Specification 
MC  330  or  MC  331  cargo  tanks,  meets 
the  corrosion  protection  requirements  in 
5  178.345-2(c)  of  this  subchapter. 

(iv)  Each  cargo  tank  is  equipped  with 
a  pressure  relief  system  meeting  the 
requirements  in  5  178.347-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  Specification  MC  330  and 
MC  331  cargo  tanks  must  meet  the 
requirements  in  8  178.337-9  of  this 
subchapter. 

(v)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.345-11  of  this  subchapter,  except 
that  bottom  outlets  on  Specification  MC 
330  and  MC  331  cargo  tanks  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

(11}-(12]  [Reserved] 

•  •        •        •        * 

15.  In  8  173.123,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 


S  173.123 

(a)  •  * 


Ethyl 
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(6)  Specification  MC  330  or  MC  331 
(8  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle,  with  bottom  outlets 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

*  •        *        •        • 

16.  In  6  173.131.  paragraphs  (a) 
introductory  text  and  (a)(2)  are  revised 
to  read  as  follows: 

8173.131    Road  asphalt,  or  tar.  liquid. 

(a)  Road  asphalt,  or  tar,  liquid  must  be 
packed  in  packagings  as  follows: 

*  *        •        *        • 

(2)  A  nonspecification  cargo  tank 
motor  vehicle  that  is  at  least  equivalent 
in  design  and  construction  to  a 
Specification  MC  306  or  DOT  406 
(85  178.345, 178.346  of  this  subchapter) 
cargo  tank  motor  vehicle,  except  for  the 
requirements  in  55  178.345-8  (c)  and  (d). 
178.345-14. 178.345-15, 178.346-5. 
178.346-10.  and  178.346-11  of  this 
subchapter  (or  the  certification, 
manhole,  venting,  and  emergency  flow 
control  requirements  of  the  MC  306 
cargo  tank  specification). 

*  •       •       •       • 

17.  In  8  173.134.  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

5173.134    Pyroforic  liquids,  n.OA 

(a)  •  *  • 

(6)  Specification  MC  330  or  MC  331 
(5  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle,  subject  to  the  following 
conditions: 

(i)  The  design  pressure  of  the  cargo 
tank  is  at  least  175  psig. 

(ii)  Each  pressure  relief  device  has 
direct  communication  with  the  vapor 
space  in  the  tank  when  fully  loaded. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

18.  In  8  173.135,  paragraph  (a)(9)  is 
revised  to  read  as  follows: 

§  173.135    Diethyl  dichlorosiiane.  dimethyl 
dichlorosilana,  ethyl  dichlorosilarM,  ethyl 
trichlorosilane,  methyl  trichlorosilan*, 
trimethyl  chlorosllane,  and  vinyl 
trichlorositane. 

(a)  •  •  * 

(9)  Specification  MC  304.  MC  307, 
DOT  407.  MC  330  or  MC  331  (88  178.345. 
178.347, 178.337  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  The  cargo  tank  is  fabricated  from 
steel  or  stainless  steel. 

(ii)  The  design  pressure  or  MAWP  of 
the  cargo  tank  is  as  prescribed  in 
8  178.345-1  of  this  subchapter. 

(iii)  The  cargo  tank,  except 
Specification  MC  330  and  MC  331  cargo 
tanks,  meets  the  corrosion  protection 


requirements  in  88  178.345-2(c)  of  tliis 
subchapter. 

(iv)  The  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  178.347-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  Specification  MC  330  and 
MC  331  cargo  tanks  must  meet  the 
requirements  in  8  178.337-9  of  this 
subchapter. 

(v)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
5  17a345-ll  of  this  subchapter,  except 
that  bottom  outlets  on  Specification  MC 
330  and  MC  331  cargo  tanks  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

19.  In  5  173.136,  paragraph  (a)(8)  is 
revised  to  read  as  follows: 

8173.136    Methyl  dichlorosiiane  and 
trlchlorosiiane. 

(a)  •  •  * 

(8)  Specification  MC  330  or  MC  331 
(5  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle.  Bottom  outlets  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
8  178.337-ll(a)  of  this  subchapter. 

20.  In  5  173.141,  paragraph  (a)(8)  is 
revised  to  read  as  follows: 

§  173.141    Amyl  mercaptan,  butyl 
mercaptan,  etiiyl  mercaptan,  Isopropyl 
mercaptan,  propyl  mercaptan,  and  aliphatic 
mercaptan  mixtures. 

(a)  •  •  • 

(8)  Specification  MC  330  or  MC  331 
(8  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle.  Bottom  outlets  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
5  178.337-ll(a)  of  this  subchaprer. 
•        *        *        •        • 

21.  In  8  173.145.  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

§  173.145    Dimethythydrazine, 
unsymmetrical.  and  methylhydrazine. 
(a)  •  •  • 

(7)  Specification  MC  304,  MC  307,  MC 
310.  MC  311.  MC  312.  DOT  407.  DOT  412. 
MC  330  or  MC  331  (8  8  178.345. 178.347. 
178.348. 178.337  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  The  cargo  tank  is  fabricated  from 
steel  or  stainless  steel. 

(ii)  The  tank  is  equipped  with  steel 
pressure  relief  valves  meeting  the 
requirements  in  8  178.347-10  of  this 
subchapter. 

(iii)  The  cargo  tank  meets  the 
corrosion  protection  requirements  in 


8  178.345-2(c)  or  8  178.347  of  this 
subchapter. 

(iv)  The  cargo  tank  has  no  bottom 
outlets. 

(v)  The  design  pressure  or  MAWP  of 
the  cargo  tank  is  at  least  25  psig. 

*  •        •        *        * 

22.  In  8  173.148.  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

8173.14S    Honoethyiamine. 

(a)  *  •  • 

(5)  Any  cargo  tank  motor  vehicle 
prescribed  in  8  173.119(e)(3). 

*  •        •        *        • 

23.  In  8  173.154.  paragraph  (a)(18)  is 
removed  and  reserved:  and  paragraph 
(a)(4)  is  revised  to  read  as  follows: 

8173.154    nammabie  aoNds,  orgviic 
peroxide  solids  and  oxidizers  not 
specificaBy  provided  for. 

(a)  *  *  * 

(4)  Specification  MC  303.  MC  304.  MC 
306.  MC  307,  MC  310,  MC  311,  MC  31Z 
DOT  406,  DOT  407,  DOT  412,  MC  330  or 
MC  331  (55  178.345. 178.346. 178.347, 
178.348, 178.337  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  Cargo  tanks  are  authorized  only 
for— 

(A)  Sodium  perclilorate  or  magnesium 
perchlorate,  wet  with  10  percent  or 
more  water,  equally  distributed  within 
the  cargo  tank; 

(B)  Potassium  nitrate  solutions,  except 
that  MC  306  cargo  tanks  are  not 
authorized;  or 

(C)  Ammonium  nitrate  with  15  percent 
of  more  water  in  solution  at  a  maximum 
temperature  of  240  *F..  except  that 
transportation  by  vessel  in  uninsulated 
tanks  and  MC  303,  MC  306,  MC  310  and 
DOT  406  cargo  tank  motor  vehicles  is 
not  authorized. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  stop-valves  meeting 
the  requirements  in  5  178.345-11  of  this 
subchapter,  except  that  bottom  outlets 
on  Specification  MC  330  and  MC  331 
cargo  tanks  must  be  equipped  with 
internal  self-closing  stop-valves  meeting 
the  requirements  in  5  178.337-ll{a)  of 
this  subchapter. 

(iv)  Only  a  Specification  MC  304.  MC 
307  or  DOT  407  cargo  tank  motor  vehicle 
is  authorized  for  transportation  by 
vessel. 

(v)  A  cargo  tank  may  have  heating 
coils  if  an  inorganic  heating  medium  is 
used. 

(vi)  Each  MC  310.  MC  311,  MC  31Z  or 
DOT  412  cargo  tank  is  equipped  with 
pressure  relief  devices  meeting  the 
requirements  in  5  178.347-10  of  this 
subchapter. 
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(18)  [Reserved] 

•  *  *  *  * 

24.  In  9  173.190.  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

{173.190    Pttosphorut.  wMt«  or  y«llow. 

*  «        •        *        • 

(b)  •  *  • 

(4)  Specification  MC  304,  MC  307.  MC 
310.  MC  311.  MC  312.  DOT  407.  DOT  412. 
MC  330  or  MC  331  (S§  178.337. 178.345. 
178.347. 178.348  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  The  lading  is  completely  immersed 
in  water  or  completely  blanketed  with 
an  inert  gas.  The  loading  temperature 
may  not  exceed  140  'F. 

(ii)  The  cargo  tank  has  foam  or 
equivalent  insulation  at  least  4  inches 
thick,  or  at  least  2  inches  thick  if  the 
tank  is  equipped  with  an  exterior 
heating  jacket.  The  cargo  tank  has  no 
interior  heating  coils. 

(iii)  The  cargo  tank  has  no  bottom 
outlets. 

(iv)  Each  cargo  tank  is  equipped  with 
pressure  relief  devices  meeting  the 
requirements  in  9  178.347-10  of  this 
subchapter. 

(v)  An  empty  cargo  tank  motor  vehicle 
may  not  be  offered  for  transportation 
unless  the  tank  is  cleaned,  or  is  Hlled  to 
capacity  with  water  having  a 
temperature  not  exceeding  140  *F. 

25.  In  9  173.206.  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

(  173,206    Sodium  or  potMatum,  motalNc; 
sodium  amldr,  sodium  potassium  alloys; 
sodium  aluminum  hydrldr,  IKMum  metal; 
iHhlum  sNIcon.  Nthlum  ferro  sWcon;  lithium 
hydrldo;  NtMum  borohydrldr.  Hthlum 
aluminum  hydrldr.  Ilttilum  aostylMo- 
•thylono  diamino  comptox;  aluminum 
hydrkto;  coshim  motal;  rul>ldlum  motal; 
zirconium  tiydrW*.  powdsrsd. 

•  *        •        •        • 

(c)  •  •  * 

(3)  Specification  MC  330  or  MC  331 
(9  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle,  subject  to  the  following 
conditions: 

(i)  The  material  is  in  a  molten 
condition  when  loaded  and  solidified 
before  being  moved  over  a  public 
highway. 

(ii)  The  outage  is  5  percent  or  more  at 
a  sodium  temperature  of  208  *F. 

(iii)  The  design  pressure  of  the  cargo 
tank  is  at  least  150  psig. 

(iv)  The  tank  is  equipped  with  exterior 
heating  coils  fusion-welded  to  the  tank 
shell  and  properly  stressed  relieved. 

(v)  The  cargo  tank  is  equipped  with 
pressure  relief  devices  meeting  the 
requirements  in  9  178.337.9  of  this 
subchapter. 


(vi)  The  cargo  tank  has  no  bottom 
outlets. 

•  •       •       •       • 

26.  In  9  173.224.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

9 173,224    Cumans  hydroporoxkto,  dieumyl 
poroxMa,  dUsopropyllMnzano 
hydroparoxMo,  paramonthan* 
hydropf  oxida,  pinano  hydroparoxida,  and 
tartiary  butyliaopropyl  bonzena 
hydroparoxida, 

(a)  •  •  • 

(4)  Specification  MC  310,  MC  311.  MC 
312.  or  DOT  412  (9 9  178.345. 178.348  of 
this  subchapter]  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  Cargo  tanks  are  authorized  only 
for— 

(A)  Diisopropylbenzene 
hydroperoxide  not  over  60  percent 
strength  in  a  nonvolatile  solvent; 

(B)  Paramenthane  hydroperoxide  not 
over  60  percent  strength  in  a  nonvolatile 
solvent; 

(C)  Pinane  hydroperoxide  not  over  45 
percent  strength  in  a  nonvolatile 
solvent;  or 

(D)  Cumene  hydroperoxide  not  over 
90  percent  strength  in  a  nonvolatile 
solvent,  except  that  specification  MC 
310  cargo  tanics  are  not  authorized. 

(iii)  The  cargo  tank  has  no  bottom 
outlets. 

(iv)  The  pressure  relief  system  on  the 
cargo  tank  meets  the  requirements  in 
9  178.347-10  of  this  subchapter. 

•  •        •        *        * 

27.  In  9  173.245.  paragraphs  (a)(30) 
and  (a](31]  are  removed  and  reserved; 
paragraph  (a](29)  is  revised  to  read  as 
follows: 

§173.245    Corroslva  liquids  not 
spoclfically  provldad  for. 

(a)  *  •  • 

(29)  Speciflcation  MC  303,  MC  304. 
MC  306.  MC  307.  MC  310.  MC  311.  MC 
312.  DOT  407  or  DOT  412  (9  9  178.345. 
173.346, 178.347. 178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  A  Specification  MC  303  or  MC  306 
cargo  tank  fabricated  from  Type  316 
stainless  steel  not  less  than  0.100  inch 
thick  is  authorized  only  for 
monoethanolamine,  primary  amyl 
alcohol,  phosphoric  acid,  and  solutions 
thereof. 

(ii)  A  Specification  MC  306  cargo  tank 
fabricated  of  aluminum  is  authorized 
only  for  monoethanolamine  and  primary 
amyl  alcohol. 

(iii)  The  cargo  tank  meets  the 
corrosion  protection  requirements  in 
9  178.345.2(c)  of  this  subchapter. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 


valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

(30)-{31)  [Reserved] 
•        *        •        *        • 

28.  In  9  173.247  paragraph  (a)(12)  is 
revised  to  read  as  follows: 

9173.247    Acatyl  bromlda;  acetyl  chlorlda; 
acatyl  lodlda;  antimony  pantachiorldo; 
benzoyl  chlorldr,  boron  trifluorlda  acatic 
add  complex;  chromyl  chlorld*; 
dichloroacatyl  chlorlda;  dlptianylmathyl 
bromlda  soluttona;  pyrosulfuryl  chloride; 
silicon  chlorldr.  sulfur  chloride  (mono  and 
diy,  suHuryl  chloride;  thionyl  chloride:  tin 
tetrschlortde  (anhydrous);  titanium 
tetrachloride;  trtmethyl  acetyl  chlorld*. 

(a)  •  •  • 

(12)  Specirication  MC  310,  MC  311. 
MC  312.  DOT  412.  MC  330,  or  MC  331 
(99  178.345, 178.348, 178.337  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.345-2(c) 
of  this  subchapter. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  stop-valves  meeting 
the  requirements  in  9  178.345-11  of  this 
subchapter,  except  that  bottom  outlets 
on  Specification  MC  330  and  MC  331 
cargo  tanks  must  be  equipped  with 
internal  self-closing  stop-valves  meeting 
the  requirements  in  9  178.337-ll(a)  of 
this  subchapter. 

(iii)  The  cargo  tank  is  not  made  of 
aluminum. 


29.  In  9  173.247a.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

9173.247a    Vanadium  tetrachlorid*  and 
vanadium  oxytrlchlorld*. 

(a)  *  *  * 

(3)  Specification  MC  310.  MC  311, 
MC  312.  or  DOT  412  (99  178.345. 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tanks  are  authorized 
only  for  vanadium  oxytrichloride 
padded  with  an  inert  non-soluble  gas 
adequate  to  exclude  the  presence  of  air. 

(ii)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.345-2{c) 
of  this  subchapter. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  stop-valves  meeting 
the  requirements  in  9  178.345-11  of  this 
subchapter. 

(iv)  The  tank  is  not  authorized  for 
transportation  by  vessel. 

(v)  The  cargo  tank  is  not  made  of 
aluminum. 
*        •        *        *        • 

30.  In  9  173.248,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 
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9173,246    Spent  sulfurfc  add,  or  spent 
mixed  add. 

(a)  *  *  • 

(6)  Specification  MC  310,  MC  311. 
MC  312.  or  DOT  412  (99  178.345. 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  if — 

(i)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.345-2(c) 
of  this  subchapter. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  stop  valves  meeting 
the  requirements  in  9  178.345-11  of  this 
subchapter. 

31.  In  9  173.249.  paragraphs  (a)(1)  and 
(a)(6)  are  revised  to  read  as  follows: 

§173.249    Alkaim*  corrosive  liquids,  n.o.s.; 
alkalln*  liquids,  n.o.s.;  alkaline  corrosive 
battery  fluid;  potassium  fluoride  solution; 
potassium  hydrogen  fluoride  solution; 
sodium  aiuminate,  Hquld;  so<Mum  hydroxide 
solution;  potassium  hydroxide  solution. 

(a)  *  •  * 

(1)  In  packagings  prescribed  in 
9  173.245.  except  9  173.245(a)(29). 

***** 

(6)  Specification  MC  303,  MC  304, 
MC  306,  MC  307,  MC  310,  MC  311. 
MC  312.  DOT  407.  DOT  412  (§§  178.345. 
17a347. 178.348  of  this  subchapter)  cargo 
tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  A  Specification  MC  303  cargo 
tank — 

(A)  Is  fabricated  from  steel  or 
stainless  steel; 

(B)  When  fabricated  of  steel,  is 
authorized  only  for  alkaline  corrosive 
liquid,  n.o.s..  and  alkaline  liquid,  n.o.s.; 
and 

(C)  Is  not  authorized  for 
transportation  by  vessel. 

(ii)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.345-2(c) 
of  this  subchapter. 

(iii)  A  Specification  MC  306  cargo  tank 
is  fabricated  from  Type  316  stainless 
steel  of  not  less  than  0.100  inch  thick. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 
***** 

32.  In  9  173.249a.  paragraph  (d)(1)  is 
revised  and  a  new  paragraph  (d)(6)  is 
added  to  read  as  follows: 

§  173.249a    Cleaning  compound,  liquid; 
coal  tar  dye,  liquid;  dye  intermediate,  liquid; 
mining  rsagent,  liquid;  and  textile  treating 
compound  mixture,  liquid. 

(d)  *  — 

(1)  In  specification  packaging  as 
prescribed  in  9  173.245.  except  §  173.245 
(a)(29). 


(6)  Specification  MC  303.  MC  304. 
MC  306.  MC  307.  MC  310.  MC  311. 
MC  312.  DOT  407  or  DOT  412 
(99  178.345. 178.347. 178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  Each  cargo  tank  meets  the 
corrosion  protection  requirements  in 
9  178.345-2(c)  of  this  subchapter. 

(ii)  A  Specification  MC  303  cargo  tank 
is  made  from  steel  or  stainless  steel.  The 
cargo  tank  is  not  authorized  for 
transportation  by  vessel. 

(iii)  A  Specification  MC  306  cargo  tank 
is  fabricated  from  Type  316  stainless 
steel  of  not  less  than  0.100  inch  thick. 
The  cargo  tank  is  not  authorized  for 
transportation  by  cargo  vessel. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

33.  In  9  173.250a.  paragraphs  (a)(1) 
and  (a)(2)  are  revised  to  read  as  follows: 

§  173.250a    Benzene  phosphorus 
dichlorlde  and  benzene  phosphorus 
thiodichloride. 

(a)  *  *  * 

(1)  In  specification  packagings 
prescribed  in  9  173.245.  except 

9  173.245(a)(29),  which  are  made  of  or 
lined  with  materials  compatible  with  the 
lading. 

(2)  Specification  MC  304.  MC  307,  MC 
310.  MC  311.  MC  312.  DOT  407  or  DOT 
412  (§§  178.345,  178.347,  178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  §  178.345-2(c) 
of  this  subchapter. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 
***** 

34.  In  9  173.252.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§173.252    Bromine. 

(a)  *  *  * 

(4)  Specification  MC  310.  MC  311,  MC 
312.  or  DOT  412  (§§  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  total  volume  of  bromine  loaded 
into  the  cargo  tank  is  at  least  88  percent 
and  not  more  than  96  percent  of  the 
volume  of  the  tank. 

(ii)  The  tank  shell  and  heads  are  at 
least  3/8  inch  thick,  excluding  lining, 
cladding  or  corrosion  allowance. 

(iii)  The  tank  is  of  ASTM  A-265 
material  having  a  nickel  cladding 
material  on  the  inside  surface 
comprising  at  least  20  percent  of  the 
total  minimum  thickness,  or  steel  at 


least  3/8  inch  thick  lined  with  lead  at 
least  3/16  inch  thick.  The  cladding 
material  must  meet  the  requirements  in 
ASTM  B-162.  The  composite  plate  must 
meet  the  requirements  in  ASTM^  A-265. 

(iv)  The  cargo  tank  meets  the 
corrosion  protection  requirements  in 
9  178.345-2(c)  of  this  subchapter. 

(v)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
slop-valves  meeting  the  requirements  in 
§  178.345-11  of  this  subchapter. 

35.  In  9  173.253.  paragraph  (a)(6]  is 
revised  to  read  as  follows: 

§173.253    Chloroacetyl  Chloride.  • 

(a)  *  *  ' 

(6)  Specification  MC  310,  MC  311.  MC 
312,  or  DOT  412  (§9  17a345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  fabricated  from 
at  least  99  percent  nickel,  or  Type  316 
stainless  steel. 

(ii)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  §  178.345-2(c) 
of  this  subchapter. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

*  *  ft  *  * 

36.  In  9  173.254,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§173.254    CMorosulf  onic  add  and 
mixtures  of  chiorosulfonic  ecki-  sulfur 
trioxide. 

(a)  *  *  * 

(5)  Specification  MC  310.  MC  311.  MC 
31Z  or  DOT  412  (§9  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.345-2(c) 
of  this  subchapter. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

37.  In  §  173.255.  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§173.255    Dimethyl  sulfate. 

(a)  *  *   • 

(5)  Cargo  tank  motor  vehicles  as 
prescribed  in  §  173.254(a)(5). 

38.  In  9  173.257.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§173.257    Electrolyte  (add)  and  aNcaNne 
corrosive  battery  fluid. 

(a)  •  •  • 
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(4]  Specification  MC  310,  MC  311.  MC 
312.  or  DOT  412  (|S  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
i  178.345-11  of  this  subchapter. 

39.  In  1 173.262,  paragraphs  (a)(ll) 
and  (b)(4)  are  revised  to  read  as  follows: 

{ 173.262    Hydrobfomtc  add. 

(a)  •  *  * 

(11)  Specification  MC  310,  MC  311, 
MC  312,  or  DOT  412  (tS  178.345, 17a348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 

8  178.345-11  of  this  subchapter. 

(b)  *  •  • 

(4)  Cargo  tank  motor  vehicles  as 
prescribed  in  paragraph  (a)(ll)  of  this 
section. 

•  •       •       *       * 

40.  In  1 173.263,  paragraph  (a)(10)  is 
revised  to  read  as  follows: 

I173J63    Hydrochlor(c  (muriatle)  •eki; 
hydrocNodc  (muriatic)  acid  mixtur**; 
hydrocMofte  (imirtotlc)  add  eohitioa 
inhMted.  aodlmn  cMortta  Mkitlen  (not 
exceeding  42  percent  eedlum  cNorlte);  and 
deaning  oempounda,  liquids,  containing 
hydrochlortc  (muriatic)  acid. 

(a)  *  •  * 

(10)  Specification  MC  310,  MC  311, 
MC  312.  or  DOT  412  (§§  178.345. 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance, 
except  that  an  unlined  tank  made  from 
Type  304  or  Type  316  stainless  steel  is 
authorized  for  sodium  chlorite  solutions 
not  exceeding  42  percent  strength. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 

9  178.34S-11  of  this  subchapter. 

*  •        *        *        • 

41.  In  S  173.284.  Note  1  to  paragraph 
(a)(14)  is  removed;  paragraphs  (a)(14) 
and  (b)(3)  are  revised  to  read  as  follows: 


9173.264  Hydrofluoric  add;  Whit*  add. 

(a)  *  •  * 

(14)  Specification  MC  310,  MC  311, 
MC  312,  or  DOT  412  (99  17^345, 176.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance, 
except  that  an  unlined  cargo  tank  is 
authorized  for  hydrofluoric  acid 
solutions  of  60  percent  to  65  percent 
concentration  provided  the  lading  is 
inhibited  so  that  the  corrosive  effect  on 
steel  is  not  greater  than  that  of  65 
percent  hydrofluoric  acid. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 

9  178.345-11  of  this  subchapter. 

•        •        •        *       * 

(b)  •  *  • 

(3)  Specification  MC  310,  MC  311. 
MC  312  or  DOT  412  (99  178.345, 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle.  Bottom  outlets  on  the  cargo  tank 
must  be  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 

9  178.345-11  of  this  subchapter. 

42.  In  9  173.265,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

9173.265  FluorodNdc  add 
(hydrofluorosHldc  add)  (hydrofluosUldc 
add). 

(b)  *  •  * 

(4)  Speciflcation  MC  310,  MC  311, 
MC  312.  or  DOT  412  (99  17^345, 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

43.  In  9  173.266,  paragraph  (f)(2)  is 
revised  to  read  as  follows: 

9173.266  Hydrogen  paroxido  solution  m 


(0  •  •  * 

(2)  Specification  MC  310,  MC  311, 
MC  312  or  DOT  412  (99  178.345, 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 
(i)  The  tank  is  fabricated— 
(A)  From  aluminum  meeting  the 
requirements  of  Aluminum  Association 
designation  1060, 1260,  5254  or  5262 
alloy,  and  with  a  minimum  wall 
thickness  of  0.500  inches;  or 


(B)  An  MC  312  cargo  tank  may  be 
fabricated  of  Type  304L,  316  or  316L 
stainless  steel. 

(ii)  The  MAWP  of  the  cargo  tank  is  at 
least  40  psig. 

(iii)  The  tank  is  designed  and 
fabricated  so  that  the  internal  surfaces 
can  be  e^ectively  cleaned  and 
passivated.  All  openings  are  located  on 
the  top  of  the  tank. 

(iv)  The  cargo  tank  has  no  bottom 
outlets. 

(v)  A  cargo  tank  in  hydrogen  peroxide 
service  is  used  in  hydrogen  peroxide 
service  only  and  the  cargo  tank 
speciHcation  plate  is  so  marked.  In 
addition  to  the  required  markings 
prescribed  in  9  172.328  of  this 
subchapter,  each  such  cargo  tank  is 
marked  in  letters  at  least  1  inch  high 
"FOR  HYDROGEN  PEROXIDE 
SERVICE  ONLY". 

(iv)  The  designs  for  venting  and 
pressure  relief  devices  have  been 
examined  by  the  Bureau  of  Explosives 
and  approved  by  the  Director,  OHMT. 

44.  In  9  173.267.  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

9173.267  Mixed  add  (nHrIc  and  sulfuric 
add)(nltratingadd). 

(a)  *  *  • 

(7)  Any  cargo  tank  motor  vehicle 
prescribed  in  9  173.254(a)(5). 

•  *        •        •        • 

45.  In  9  173.268,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

9173.268  Nitric  add. 

*  •  *  •  • 

(b)  *  •  ' 

(3)  Any  cargo  tank  motor  vehicle  as 
prescribed  in  9  173.254(a)(5). 

*  *        •        •        • 

46.  In  9  173.271,  paragraph  (a)(8)  is 
revised  to  read  as  follows: 

9173.271    Itethyl  phospltonic  dIcMorld*. 
phospliorus  oxybroinida,  phosphorus 
oxychlorlds,  phosphonis  trichloride,  and 
thiophosphoryl  chlondo. 

(a)  •  •  • 

(8)  Specification  MC  310,  MC  311, 
MC  312  or  DOT  412  (99  178.345, 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicles,  subject  to  the  following 
conditions: 

(i)  The  tank  is— 

(A)  Fabricated  from  mild  steel, 
stainless  steel  or  at  least  99  percent 
nickel  (with  cast  metal  parts  of  tank  in 
contact  with  lading  at  least  96.7  percent 
nickel); 

(B)  Clad  with  Type  316  stainless  steel 
at  least  20  percent  as  thick  as  the  parent 
metal;  or 

(C)  Lined  with  lead  at  least  V^2  inch 
thick  or  lined  with  at  least  99  percent 
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pure  nickel  at  least  V^a  inch  thick  at  all 
points  including  rivets,  welds  and  other 
joints,  and  edges  of  tank  plates. 

(ii)  A  tank  fabricated  from,  or  clad 
with.  Type  316  stainless  steel  is 
authorized  only  for  phosphorous 
oxychloride,  phosphorous  trichloride, 
and  thiophosphoryl  chloride. 

(iii)  A  tank  fabricated  from  mild  steel 
or  austenitic  stainless  steel,  without 
cladding  or  lining,  is  authorized  only  for 
phosphorous  trichloride  service. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 
***** 

47.  In  9  173.272,  paragraphs  (i)(25)  and 
(i)(28)  are  removed  and  reserved; 
paragraphs  (c).  (d),  (e),  (f)  and  (i)(21)  are 
revised  to  read  as  follows: 


S  173.272 


Sulfuric  acid. 
•        •        * 


(c)  Concentrations  of  51  percent  or 
Jess.  Authorized  packagings  for  sulfuric 
acid  at  concentrations  of  51  percent  or 
less  are  prescribed  in  paragraphs  (i)  (1)- 
(16),  (21),  (24),  and  (26)  of  this  secUon. 

(d)  Concentrations  of  greater  than  51 
percent  to  not  over  65.25  percent 
Authorized  packagings  for  sulfuric  acid 
at  concentrations  of  51  percent  to  not 
over  65.25  percent  are  prescribed  in 
paragraphs  (i)  (1)-{16),  (21).  and  (27)-(29) 
of  this  section. 

(e)  Concentrations  of  greater  than 
65.25  percent  to  not  over  77.5  percent 
Authorized  packagings  for  sulfuric  acid 
at  concentrations  of  65.25  percent  to  not 
over  77.5  percent  are  prescribed  in 
paragraphs  (i)  (1)-(16),  (20)-(22),  and  (29) 
of  this  section. 

(f)  Concentrations  of  greater  than  77.5 
percent  to  not  over  95  percent 
Authorized  packagings  for  sulfuric  acid 
concentrations  of  77.5  percent  to  not 
over  95  percent  are  prescribed  in 
paragraphs  (i)(l)-(22),  and  (29)  of  this 
section. 

(g)  Concentrations  of  greater  than  95 
percent  to  not  over  100.5 percent 
Authorized  packagings  for  sulfuric  acid 
concentrations  of  greater  than  95 
percent  to  not  over  100.5  percent  are 
prescribed  in  paragraphs  (i)(l)-{4),  (6), 
(9),  (14)-(22),  and  (29)  of  this  section. 

(h)  Concentrations  of  over  100.5 
percent  Authorized  packagings  for 
sulfuric  acid  concentrations  of  over 
100.5  percent  are  prescribed  in 
paragraphs  (i)  (l)-(4),  (17),  and  (19)-{23) 
of  this  section. 
***** 

(i)  *  *  * 

(21)  Specification  MC  310.  MC  311, 
MC  312  or  DOT  412  (99  178.345, 178.348 
of  this  subchapter)  cargo  tank  motor 


vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid- 
resistance. 

(ii)  An  unlined  steel  cargo  tank  is 
authorized  for  sulfuric  acid  of  65.25 
percent  or  greater  concentration, 
provided  the  corrosive  effect  on  steel  is 
not  greater  than  that  of  65.25  percent 
sulfuric  acid  measured  at  100  °F. 

(iii)  The  temperature  of  the  lading  may 
not  exceed  the  design  temperatiu^  of  the 
cargo  tank  marked  on  the  cargo  tank 
specification  plate. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 
***** 

(25)  [Reserved] 


(28)  [Reserved] 

*  *  *  «  • 

48.  In  9  173.273,  paragraphs  (a)(5)  and 
(b)(2)  are  revised  to  read  as  follows: 

9173.273    Sulfur  trioxida. 

(a)  •  •  * 

(5)  Specification  MC  310,  MC  311, 
MC  312  or  DOT  412  (99  178.345, 178.348 
of  this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  9  178.345-10  of  this 
subchapter  and  consisting  of  a  spring- 
loaded  pressure  relief  valve,  or  a 
combination  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture 
disk)  installed  in  series  with  the  rehef 
valve.  When  the  pressure  relief  system 
consists  of  a  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture 
disk)  installed  in  series  with  the 
pressure  relief  valve,  the  spring-loaded 
pressure  relief  valve  must  be  set-to- 
discharge  at  a  pressure  not  exceeding 
125  percent  of  the  design  pressure. 

(ii)  The  tank  is  not  equipped  with 
interior  heating  coils. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop 
valves  meeting  the  requirements  in 
9  178.345-11  of  this  subchapter. 

(b)  *  •  * 

(2)  Specification  MC  311,  MC  312. 
DOT  412  (99  178.345. 178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  cargo  tank  is  insulated.  '* 

(ii)  The  tank  is  not  equipped  with 
interior  heating  coils. 

(iii)  The  cargo  tank  is  equipped  with  a 
pressure  relief  system  meeting  the 
requirements  in  9  178.345-10  of  this 


subchapter  and  consisting  of  a  spring- 
loaded  pressure  relief  valve,  or  a 
combination  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture) 
disk  installed  in  series  with  the  relief 
valve.  When  the  pressure  relief  system 
consists  of  a  spring-loaded  pressure 
relief  valve  and  a  frangible  (rupture) 
disk  installed  in  series  with  the  pressure 
relief  valve,  the  spring-loaded  pressure 
relief  valve  must  be  set-to-discharge  at  a 
pressure  not  exceeding  125  percent  of 
the  design  pressure. 

49.  In  9  173.274,  paragraph  (aK4)  is 
revised  to  read  as  follows: 

9173.274    Fhiosulfonic  add. 

(a)  •  *  • 

(4)  Specification  MC  310,  MC  311,  MC 
312,  or  DOT  412  (§  9  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle.  Bottom  outlets  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-11  (a)(1)  of  this  subchapter 
***** 

50.  In  9  173.276,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

9 173.276    Anhydrous  hydrazine  and 
hydrazina  solution. 

(a)  *  *  • 

(6)  Specification  MC  310,  MC  311.  MC 
312,  or  DOT  412  (99  178.345, 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  cargo  tank  is  fabricated  from 
Type  304  or  Type  347  stainless  steel 
with  molybdenum  content  not  exceeding 
1  percent 

(ii)  The  vapor  space  in  the  cargo  tank 
is  filled  with  nitrogen  gas  at  not  less 
than  atmospheric  pressure. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equip;>ed  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  178.345-ll(a)(l)(i)  of  this  subchapter, 
except  that  bottom  outlets  on 
Specification  MC  330  and  MC  331  cargo 
tanks  must  be  equipped  with  internal 
self  closing  stop-valves  meeting  the 
requirements  in  9  178.337-ll(c)  of  this 
subchapter. 
***** 

51.  In  9  173.277.  paragraph  [a)(9)  is 
revised  to  read  as  follows: 

§173.277    Hypochlorite  solutiona. 

(a)  •  *  * 

(9)  Specification  MC  310,  MC  311,  MC 
312,  or  DOT  412  (99  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 
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(i)  The  cargo  tank  is  lined  with  rubber 
or  other  material  of  equivalent  or  greater 
strength,  durability,  and  acid-resistance. 

(ii)  Bottom  outlets  are  equipped  with 
internal  self-closing  stop-valves  meeting 
the  requirements  in  S  178^5-ll(a)(l)(i) 
of  this  subchapter. 

(iii)  Continued  use  of  nonspecification 
cargo  ttinks  is  authorized  only  if  they 
were  used  to  transport  hypochlorite 
solutions  prior  to  January  1, 1983. 

52.  In  S  173.280,  paragraph  (a)(8)  is 
revised  to  read  as  follows: 

9179JtO    TrIcMoroallanM. 

(a)  •  •  • 

(8)  Specification  MC  3ia  MC  311.  MC 
312,  or  DOT  412  (SS  178.345, 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  tank  is  made  of  steel  or 
stainless  steel. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
§  17&345-ll(a)(l)  of  this  subchapter. 

•  •        •        •        * 

53.  In  S  173.287.  paragraph  (b)(8)  is 
revised  to  read  as  follows: 

(173^7   Chromle  add  aotution. 

•  •        *        *        • 

(b)  •  •  • 

(8)  Any  cargo  tank  motor  vehicle 
prescribed  in  S  173.254(a)(5).  except  that 
the  cargo  tanks  are  not  authorized  for 
transportation  by  vessel. 

54.  In  8  173.289,  paragraphs  (a)(1)  and 
(a)(4]  are  revised  to  read  as  follows: 

9 173.289    Fonnlc  acM  and  fonnic  add 
•ekiliont. 

(a)  *  *  * 

(1)  In  packagings  prescribed  in 
8  173.245.  except  8  173.245(a)(14)  and 
(a)(29)  and  DOT  5A  steel  drum. 

•  *        *        •        • 

(4)  Any  cargo  tank  motor  vehicle 
prescribed  in  8  173.2S4(a)(5]. 

55.  In  8  173.292,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

9 173292    Haxamtthylen*  diamine 
solution. 

(a)  •  *  • 

(1)  In  packagings  as  prescribed  in 
8  173.249.  except  9  173.249(a)(6). 

(2)  Specification  MC  300,  MC  301.  MC 
302.  MC  303.  MC  304.  MC  305.  MC  306. 
MC  307.  MC  310.  MC  311.  MC  312  or. 
DOT  406.  DOT  407.  DOT  412  (8  8  178.345. 
178.346, 178.347. 178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 


(i)  The  cargo  tank  meets  the  corrosion 
protection  requirements  in  9  178.34&-2(c) 
of  this  subchapter. 

(ii)  A  Specification  MC  306  or  DOT 
406  cargo  tank  is  fabricated  from  Type 
316  stainless  steel  not  less  than  0.100 
inch  thick. 

(iii)  A  Specification  MC  303  cargo 
tank  is  fabricated  from  steel  or  stainless 
steel. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
8  178.345-ll(a)(l)  of  this  subchapter. 

56.  In  8  173.294.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

9173294   Mooodiloroaootic  add.  liquid  or 
solution. 

(a)  *  *  • 

(3)  Specification  MC  310.  MC  311.  MC 
312.  or  DOT  412  (98  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  tank  is  fabricated  from  Type 
304  or  Type  316  stainless  steel.  99 
percent  pure  nickel  plates,  titanium 
meeting  the  requirements  in  ASTM  SA- 
265.  or  is  suitably  lined  with  nickel  or 
stainless  steel. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
8  178.345-ll(a)(l)(i)  of  this  subchapter. 

57.  In  8  173.295.  paragraph  (a)(10)  is 
removed  and  reserved;  paragraph  (a)(9) 
is  revised  to  read  as  follows: 

tiA,zw9    nonzyi  uwnnm. 

(a)  •  *  • 

(9)  Specification  MC  310.  MC  311.  MC 
312,  or  DOT  412  (88  178,345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  A  tank  fabricated  of  steel  is  used  to 
transport  stabilized  benzyl  chloride. 

(ii)  A  tank  fabricated  from  at  least  99 
percent  nickel  is  used  for  unstabilized 
benzyl  chloride  that  is  anhydrous  and 
free  ft'om  impurities  such  as  iron.  All 
cast  metal  parts  of  the  tank  in  contact 
with  the  lading  are  fabricated  from  at 
least  96.7  percent  nickel. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
8  178.345-ll(a)(l)(i)  of  this  subchapter. 

(10)  [Reserved] 
***** 

58.  In  8  173.296,  paragraph  (a)(2j  is 
revised  to  read  as  follows: 

9173.296    D<  iso  octyt  add  phosphat*.        ^ 

(a)  *  *  • 


(2)  Any  cargo  tank  motor  vehicle 
prescribed  in  8  173.254(a)(5). 
***** 

59.  In  8  173.297,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

9173297  Titaniuin  auMaia  aolutlon 
containing  not  mora  than  4S  pareant 
sulfuric  add. 

(a)  •  •  * 

(4)  Specification  MC  310,  MC  311.  MC 
312.  or  DOT  412  (88  178.345. 178.348  of 
this  subchapter)  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  Each  cargo  tank  is  rubber-lined. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
8  178.345-ll(a)(l)  of  this  subchapter. 

60.  In  8  173.315.  the  introductory  text 
of  paragraph  (a),  and  Note  4  and 
paragraph  5  of  Note  17  which  follows 
the  table  in  paragraph  (a)  are  revised; 
and  paragraphs  (h)(4).  (i)(l)  and  (k](5) 
are  revised:  and  paragraphs  (n)  and  (o) 
are  added  to  read  as  follows: 

9 173.31S    Comprassad  gases  in  cargo 
tanks  and  portabia  tanics. 

(a)  A  compressed  gas  offered  for 
transportation  in  a  cargo  tank  motor 
vehicle  or  a  portable  tank  must  be 
prepared  in  accordance  with  this 
section,  88  173.32. 173.33  and  Subpart  E 
of  Part  180  of  this  subchapter,  for 
cryogenic  liquids,  see  8  173.318;  for 
marking  requirements,  see  88  172.326 
and  172.328  of  this  subchapter.  A 
compressed  gas  must  be  loaded  and 
offered  for  transportation  in  accordance 
with  the  following  table: 
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Note  4:  Material  must  be  steel.  Tank  must 
have  a  corrosion  allowance  of  20  percent  or 
0.10  inch,  whichever  is  less,  added  to  the 
metal  thicluiess.  In  chlorine  tanks,  the  wall 
thickness  must  be  at  least  0.625  inch 
including  corrosion  allowance. 
***** 

Note  17*  *  * 

(5)  Has  been  inspected  and  tested  in 
accordance  with  Subpart  E  of  Part  180  of  this 
subchapter  as  specified  for  MC  331  cargo 
tanks. 


(h)  *  •  • 

(4)  Except  on  a  tank  used  exclusively 
for  the  transportation  of  carbon  dioxide, 
refrigerated  liquid  or  nitrous  oxide, 
refrigerated  liquid,  each  opening  for  a 
pressure  gauge  must  be  restricted  at  or 
inside  the  tank  by  an  orifice  no  larger 
than  0.060  inch  in  diameter.  For  carbon 
dioxide,  refrigerated  liquid  or  nitrous 
oxide,  refrigerated  liquid  service,  the 


pressure  gauge  need  only  be  used  during 
the  filling  operation. 

(!)*•• 

(1)  The  safety  relief  valves  on  each 
tank  must  meet  the  following  conditions: 

(i)  The  total  relieving  capacity,  as 
determined  by  the  flow  formulas 
contained  in  Section  5  of  CGA  Pamphlet 
S-1.2,  must  be  sufficient  to  prevent  a 
maximum  pressure  in  the  tank  of  more 
than  120  percent  of  the  design  pressure; 

(ii)  The  flow  capacity  testing  and 
rating  must  be  in  accordance  with 
Section  5  of  CGA  Pamphlet  S-1.2  and 
certified  by  the  valve  manufacturer. 

(iii)  For  an  insulated  tank,  the 
required  relieving  capacity  of  the  relief 
valves  must  be  the  same  as  for  an 
uninsulated  tank,  unless  the  insulation 
will  remain  in  place  and  will  be 
effective  under  fire  conditions.  In  this 
case,  each  insulated  tank  must  be 
covered  by  a  sheet  metal  jacket  of  not 
less  than  16  gauge  thickness. 

(iv)  An  MC  330  cargo  tank  that  has 
relief  valves  sized  by  Fetterly's  formula 
dated  November  27. 1928,  may  be 
continued  in  service.  Copies  of  this 
formula  may  be  obtained  from  the 
Bureau  of  Explosives. 

(k)*  *  * 

(5)  Has  been  inspected  and  tested  in 
accordance  with  Subpart  E  of  Part  180  of 
this  subchapter  as  specified  for  MC  331 
cargo  tanks; 

(n)  Each  MC  330  and  MC  331  cargo 
tank  used  to  transport  a  flammable  gas, 
anhydrous  ammonia  or  hydrogen 
chloride,  refrigerated  liquid  must  have 
each  liquid  opening  equipped  in 
accordance  with  8  178.337-11  of  this 
subchapter. 

(0)  Chlorine  cargo  tanks.  Each  cargo 
tank  motor  vehicle  used  for  the 
transportation  of  chlorine  must  meet  the 
requirements  in  the  following: 

(1)  No  piping,  hose,  or  other  device  for 
loading  or  unloading  may  be  attached  to 
any  valve,  except  at  the  time  of  loading 
or  unloading.  No  hose,  piping,  or  tubing 
used  for  loading  or  unloading  may  be 
mounted  or  carried  on  the  motor  vehicle. 
Except  at  the  time  of  loading  or 
unloading,  the  pipe  connection  of  each 
angle  valve  must  be  closed  with  a  screw 
plug  which  is  chained  or  otherwise 
fastened  to  prevent  misplacement. 

(2)  Each  chlorine  cargo  tank  angle 
valve  must  be  tested  to  be  leak  free  at 
not  less  than  225  psig  using  dry  air  or 
inert  gas  before  installation  and 
thereafter  once  every  five  loadings  or 
once  a  week,  which  ever  occurs  first. 
Prior  to  each  loading,  the  cargo  tank 
must  be  inspected  and  the  angle  valves 
and  gasketed  joints  must  be  examined 


and  tested  at  a  pressure  of  not  less  than 
50  psig  to  determine  that  they  are  not 
leaking  and  are  in  proper  condition  for 
transportation.  Any  leaks  must  be 
corrected  before  the  cargo  tank  is 
offered  for  transportation. 

(3)  Excess  flow  valves  on  the  cargo 
tank  must  meet  the  requirements  in 
9  178.337-ll(a)(4)  of  this  subchapter. 

61.  In  8  173.318.  paragraphs  (b)(2)(i)(C) 
and  (g)(3).  and  a  sentence  at  the  end  of 
paragraph  (a){2)(ii)  are  added  to  read  as 
follows: 

9  173.318    Cryogenic  liquids  in  cargo 
tanica. 


(b)  *  *  * 

(2)  *  *  * 

(')*** 

(C)  The  flow  capacity  and  rating  must 
be  verified  and  certified  by  the 
manufacturer. 

(ii)  *  '  *  The  flow  capacity  and  rating 
must  be  verified  and  certifie^-bythe^ 
manufacturer  of  the  device. 

(g)  *  *  • 

(3)  Each  cargo  tank  motor  vehicle 
used  to  transport  a  flammable  cryogenic 
liquid  must  be  examined  after  each 
shipment  to  determine  its  actual  holding 
time.  The  record  required  by  8  177.840(h) 
of  this  subchapter  may  be  used  for  this 
determination.  If  the  examination 
indicates  that  the  actual  holding  time  of 
the  cargo  tank,  after  adjustment  to 
reflect  an  average  ambient  temperature 
of  85  °F.  is  less  than  90  percent  of  the 
marked  rated  holding  time  (MRHT)  for 
the  cryogenic  liquid  marked  on  the 
specification  plate  or  adjacent  thereto 
(see  9  178.338-18{b)  of  this  subchapter), 
the  tank  may  not  be  refilled  with  any 
flammable  cryogenic  liquid  until  it  is 
restored  to  its  marked  rated  holding 
time  value  or  it  is  re-marked  with  the 
actual  marked  rated  holding  time 
determined  by  this  examination.  If  the 
name  of  the  flammable  cryogenic  liquid 
that  was  transported  and  its  marked 
rated  holding  time  is  not  displayed  on  or 
adjacent  to  the  specification  plate,  this 
requirement  may  be  met  by  deriving  the 
MRHT  of  the  cargo  tank  for  that 
flammable  cryogenic  liquid  and 
comparing  that  derived  MRHT  with  the 
actual  holding  time  after  adjustment. 

62.  In  8  173.346.  paragraph  (a)(12)  is 
revised  to  read  as  follows: 

9173.348    Poison  B  liquids  not  specifically 
provided  for. 

(a)  *  *  * 

(12)  Specification  MC  304.  MC  307. 
MC  310.  MC  311.  MC  312,  DOT  407  or 
DOT  412  (99  178.345. 178.347. 178.348. 
178.337  of  this  subchapter)  cargo  tank 


motor  vehicle  subject  to  the  following 
conditions: 

(i)  The  design  pressure  of  the  cargo 
tank  is  at  least  25  psig. 

(ii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  self-closing  stop- 
valves  meeting  the  requirements  in 
9  178.345-ll(a)(l)(i)  of  this  subchapter, 
except  that  bottom  outlets  on 
Specification  MC  330  and  MC  331  cargo 
tanks  must  be  equipped  with  internal 
self-closing  stop-valves  meeting  the 
requirements  in  8  178.337-1 1(a)  of  this 
subchapter. 

(iii)  Each  tank  is  equipped  with  a  steel 
pressure  relief  system  meeting  the 
requirements  in  8  17a347-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  MC  330  or  MC  331  cargo 
tanks  must  meet  the  requirements  in 

8  178.337-0  of  this  subchapter. 

63.  In  8  173.347.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

9173.347    Anmneoa. 

(a)*** 

(3)  Any  cargo  tank  motor  vehicle 
prescribed  in  9  173.346(a)(12). 

64.  In  9  173.352.  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

9  173.352    Sodium  and  potassium  cyanide 
solutions,  and  cyanide  solution.  n.o.s. 

(a)  •  *  * 

(5)  Any  cargo  tank  motor  vehicle 
prescribed  in  9  173.346(a){12),  except 
that  the  tank  is  at  least  0.250  inch  thick 
and  the  tank  has  no  bottom  outlets. 

***** 

65.  In  9  173.353,  paragraph  (e)  is 
revised  to  read  as  follows: 

9173.353  Methyl  bromide  and  mettiyl 
bromide  mixtures. 

***** 

(e)  Specification  MC  330  or  MC  331 
(9  178.337  of  this  subchapter]  cargo  tank 
motor  vehicle,  subject  to  the  following 
conditions: 

(1)  The  design  pressure  of  the  cargo 
tank  is  at  least  250  psig. 

(2)  The  tank  has  sufficient  outage  so 
that  it  will  not  become  liquid  full  with 
lading  at  130°  F. 

(3)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
9  17a337-ll(a)  of  this  subchapter. 

66.  In  9  173.354,  Note  1  and  footnote  1 
are  removed,  and  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

9173.354  Motor  fuel  antfcnodi  compound 
or  tetraethyl  laad. 

(a)  •  •  * 
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(5)  Specification  MC  330  or  MC  331 
(S  178.337  of  this  subchapter)  cargo  tank 
motor  vehicle  are  authorized  for  motor 
fuel  antiknock  compound  only. 

•  *        *        *        • 

67.  In  S  173.356.  paragraph  (a](14)  is 
revised  to  read  as  follows: 

S173.3S6    HaxMtliyl  totraphoftphat*. 
nwttiyl  psritMon,  OfQWtIc  phosphate 
compound,  organic  piKMplKKUs  compound, 
peratMon.  totrtthyl  dttNo  pyrophosphatt, 
and  tttraathyl  pyrophosphata.  HquM. 

(a)  •  *  * 

(14)  Specification  MC  310.  MC  311. 
MC  312.  DOT  412,  MC  330.  or  MC  331 
(§S  17&345. 17B.348, 178.337  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  lading  is  under  no  pressure 
except  its  own  vapor  pressure. 

(ii)  Only  a  Specification  MC  330  or 
MC  331  cargo  tank  is  authorized  for 
hexaethyl  tetraphosphate.  parathion, 
tetraethyl  dithio  pyrophosphate  or 
tetraethyl  pyrophosphate.  liquid. 

(iii)  Each  Specification  MC  310.  MC 
311.  MC  312  or  DOT  412  cargo  tank  has 
a  minimum  shell  and  head  thickness  of 
0.187  inch  for  a  steel  tank  and  0.266  inch 
for  an  aluminum  tank.  The  tank  is 
designed  for  a  lading  weight  of  at  least 
13  pounds  per  gallon. 

(iv)  The  design  pressure  of  the  cargo 
tank  is  at  least  25  psig. 

(v)  Transportation  is  authorized  by 
private  motor  carrier  only. 

(vi)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
1 178.345-11  of  this  subchapter,  except 
that  bottom  outlets  on  Specification  MC 
330  and  MC  331  cargo  tanks  must  be 
equipped  with  internal  self-closing  stop- 
valves  meeting  the  requirements  in 
i  17a337-ll(a]  of  this  subchapter. 

(vii)  Each  tank  is  equipped  with  a 
steel  pressure  relief  system  meeting  the 
requirements  in  S  178.347-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  MC  330  or  MC  331  cargo 
tanks  must  meet  the  requirements  in 
S  178.337-9  of  this  subchapter. 

*  •        *        *        • 

6&  In  S  173.359,  paragraph  (a)(16)  is 
revised  to  read  as  follows: 

S  173.359    Haxaathy!  tatraphospliata 
mixturaa;  matltyl  panrtMon  mixhiraa; 
organic  ptKMphonia  compound  mixturaa, 
organic  phoaphata  compound  mtaturaa; 
paratMon  mbrturaa,  tatraathyl  dithio 
pyrophoaphata  mixturaa;  and  tatraathyl 
pyroplwaphata  mixturaa,  liquid  (inciudaa 
aolutkNM,  amuisiont,  or  amui8iflal)la 
Rquida). 

(a)  •  •  • 

(16)  Specification  MC  310.  MC  311. 
MC  312.  DOT  412,  MC  330  or  MC  331 
(S§  178.345, 178.348, 178.337  of  this 


subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  lading  is  under  no  pressure 
except  its  own  vapor  pressure. 

(ii)  Each  Specification  MC  310,  MC 
311.  MC  312  and  DOT  412  cargo  tank 
has  a  minimum  shell  and  head  thickness 
of  0.187  inch  for  a  steel  tank  and  0.266 
inch  for  an  aluminum  tank.  The  tank  is 
designed  for  a  lading  weight  of  at  least 
13  pounds  per  gallon. 

(iii)  The  design  pressure  of  the  cargo 
tank  is  at  least  25  psig. 

(iv)  Transportation  is  authorized  by 
private  motor  carrier  only. 

(v)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
S  17&345-ll(a](1)  of  this  subchapter, 
except  that  bottom  outlets  on 
Specification  MC  330  and  MC  331  cargo 
tanks  must  be  equipped  with  internal 
self-closing  stop-valves  meeting  the 
requirements  in  {  178.337-ll(a]  of  this 
subchapter. 

(vi)  Each  tank  is  equipped  with  a  steel 
pressure  relief  system  meeting  the 
requirements  in  S  178.345-10  of  this 
subchapter,  except  that  pressure  relief 
devices  on  MC  330  or  MC  331  cargo 
tanks  must  meet  the  requirements  in  the 
S  178.337-9  of  this  subchapter. 

69.  In  §  173.369,  paragraph  (a](14)  is 
revised  to  read  as  follows: 

$173^9   Carbolic  add  (phanol),  not 
Hquid. 

(a)  *  *  * 

(14)  Specification  MC  304,  MC  307, 
MC  310,  MC  311,  MC  312,  DOT  407  or 
DOT  412  (§§  178.345, 178.347, 178348  of 
this  subchapter]  cargo  tank  motor 
vehicle,  subject  to  the  following 
conditions: 

(i)  The  MAWP  of  the  cargo  tank  is  at 
least  25  psig. 

(ii)  The  tank  has  sufficient  outage  so 
that  it  will  not  become  liquid  full  with 
lading  at  130°  F. 

(iii)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
S  178.345-ll(a)(l)  of  this  subchapter. 

***** 

70.  In  S  173.373,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

9173^3   Ortho-nitroanNina  and 
paranitroaniUna. 

(a)  •  •  • 

(6)  Specification  MC  304.  MC  307,  MC 
310,  MC  311,  MC  312,  DOT  407  or  DOT 
412  (SS  178.345. 171347, 178.348  of  this 
subchapter)  cargo  tank  motor  vehicle, 
subject  to  the  following  conditions: 

(i)  The  tanks  are  authorized  only  for 
ortho-nitroaniline  loaded  in  a  liquefied 
state  at  a  temperature  not  over  180  °F. 


(ii)  Each  cargo  tank  is  made  of  steel 
and  is  insulated. 

(iii)  The  MAWP  of  the  cargo  tank  is  at 
least  25  psig. 

(iv)  Bottom  outlets  on  the  cargo  tank 
are  equipped  with  internal  self-closing 
stop-valves  meeting  the  requirements  in 
§  178.345-ll(a)(l)  of  this  subchapter. 

(v)  The  tanks  are  not  authorized  for 
transportation  by  vessel. 

71.  In  S  173.374,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  173.^74    NitrochlorolMnzana,  mata  or 


(a)  •  •  * 

(4)  Specification  MC  312  or  DOT  412 
(§§  178.345, 178.348  of  this  subchapter) 
cargo  tank  motor  vehicle,  subject  to  the 
following  conditions: 

(i)  The  tanks  are  authorized  only  for 
para  nitrochlorobenzene.  solid. 

(ii)  Each  cargo  tank  is  insulated  and 
equipped  with  heating  coils. 

(iii)  The  MAWP  of  the  cargo  tank  is  at 
least  25  psig. 

(iv)  The  tanks  are  not  authorized  for 
transportation  by  vessel. 

(v)  Bottom  outlets  on  the  cargo  tank 
meet  the  requirements  in  §  178.345- 
11(a)(1)  of  this  subchapter. 


PART  176— CARRIAGE  BY  VESSEL 

72.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1603, 1804, 1805. 1808: 
49  CFR  1.53.  App.  A  to  Part  1. 

73.  In  §  176.76,  a  sentence  is  added  at 
the  end  of  paragraph  (b)  to  read  as 
follows: 

S  176.76    Highway  vahicles,  railroad 
vaMciea,  height  containars,  and  portable 
tanits  containing  hazardous  material*. 

***** 

(b)  *  *  *  A  cargo  tank  motor  vehicle 
containing  hazardous  materials  may  be 
transported — 

(1)  On  a  carfloat  or  trailership  if  the 
material  is  authorized  aboard  a  cargo 
vessel  by  S  172.101  of  this  subchapter;  or 

(2)  On  a  passenger  ferry  vessel  or 
railroad  car  ferry  vessel  if  the  material 
is  authorized  aboard  a  passenger  vessel 
by  S  172.101  of  this  subchapter. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

74.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 1805. 
49  CFR  Part  1. 

75-76.  Sections  177.800. 177.801.  and 
177.802  are  revised  to  read  as  follows: 
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S  177.800    Purpoaa  and  acopa. 

(a)  This  part  prescribes  requirements, 
in  addition  to  those  contained  in  Parts 
171, 172, 173, 178  and  180  of  this 
subchapter,  that  are  applicable  to  the 
acceptance  and  transportation  of 
hazardous  materials  by  private,  common 
or  contract  carriers  by  motor  vehicle. 

(b)  It  is  the  duty  of  each  motor  carrier 
to  comply  with  the  prescribed 
regulations  and  to  thoroughly  instruct 
employees  in  relation  thereto. 

§  177.801    Un8cceptat>le  hazardous 
materials  shipments. 

No  person  may  accept  for 
transportation  or  transport  by  motor 
vehicle  any  shipment  of  hazardous 
material  that  is  not  in  accordance  with 
the  requirements  of  this  subchapter. 

§177.802    Inspection. 

Records,  equipment,  packagings  and 
containers  under  the  control  of  a  motor 
carrier,  insofar  as  they  affect  safety  in 
transportation  of  hazardous  materials 
by  motor  vehicle,  must  be  made 
available  for  examination  and 
inspection  by  a  duly  authorized 
representative  of  the  Department. 

77.  Section  177.814  is  revised  to  read 
as  follows: 

§177.814    Retention  of  ctfrgo  tank  motor 
vehicle  manufacturer's  certif icata, 
maintenance  and  ottier  reporta. 

Each  owner  of  a  cargo  tank  motor 
vehicle  and  each  motor  carrier  must 
comply  with  the  reporting  and  record 
retention  requirements  contained  in 
§  180.417  of  this  subchapter. 

§177.822    (Amended] 

78.  In  §  177.822,  paragraph  (b)  is 
amended  by  removing  the  reference 
"178.315"  and  inserting  in  its  place 
"178.351". 

79.  Section  177.824  is  revised  to  read 
as  follows: 

§  177.824    Retesting  and  Inspection  of 
cargo  tanlts. 

Except  as  otherwise  provided  in  this 
subchapter,  no  motor  carrier  may 
operate  a  cargo  tank  motor  vehicle 
containing  a  hazardous  material  unless 
the  cargo  tank  motor  vehicle  conforms 
to  the  retest  and  inspection 
requirements  set  forth  in  Subpart  E  of 
Part  180  of  this  subchapter.  This 
paragraph  does  not  apply  to  any  cargo 
tank  filled  prior  to  the  retest  or 
inspection  due  date. 

80.  In  §  177.840,  the  section  heading 
and  paragraph  (f)  are  revised  to  read  as 
follows: 

§  177.840    Compressed  gases. 

.*•♦*« 


(f)  A  cargo  tank  motor  vehicle  used 
for  transportation  of  chlorine  may  not  be 
moved,  coupled  or  uncoupled,  when  any 
loading  or  unloading  connections  are 
attached  to  the  vehicle,  nor  may  it  be 
left  without  the  power  unit  attached 
unless  the  vehicle  is  chocked  or 
equivalent  means  are  provided  to 
prevent  motion.  For  additional 
requirements,  see  §  173.315(o)  of  this 
subchapter. 


§177.835    [Amended] 

81.  In  §  177.835,  paragraph  (k),  the  first 
sentence  is  amended  by  removing  the 
reference  to  "178.315"  and  inserting  in 
its  place  "178.351",  and  the  last  sentence 
is  amended  by  removing  the  reference 
"178.318"  and  inserting  in  its  place 
"178.352". 

PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

82.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804. 1&S&, 
1806, 1808,  49  Part  1. 

83-84.  A  new  §  178.320  is  added  to 
subpart  J  to  read  as  follows: 

§  178.320    Gerteral  requirementa  applicat>ie 
to  an  DOT  specification  cargo  tank  motor 
vehide*. 

(a)  Definitions.  (1)  For  the  purposes  of 
this  subpart,  "design  type  "  means  one 
or  more  cargo  tanks  which  are  made — 

(i)  To  the  same  specification; 

(ii)  By  the  same  manufacturer 

(iii)  To  the  same  engineering 
drawings,  and  calculations; 

(iv)  Of  the  same  materials  of 
construction; 

(v)  To  the  same  diameter 

(vi)  To  a  length  varying  by  no  more 
than  five  percent; 

(vii)  With  the  volume  varying  by  no 
more  than  five  percent  (due  to  a  change 
in  length  only);  and 

(viii)  For  the  purposes  of  9  178.338 
only,  with  the  same  insulation  system. 

(2)  "Manufacturer  "  means  any  person 
engaged  in  the  manufacture  or  assembly 
of  a  DOT  specification  cargo  tank  or 
cargo  tank  equipment.  A  manufacturer 
shall  register  with  the  Department  in 
accordance  with  subpart  F  of  Part  107  in 
subchapter  B  of  this  chapter. 

(b)  Design  certification.  (1)  Each  cargo 
tank  design  type  shall  be  certified  in 
conformance  with  the  specification 
requirements  by  a  design  certifying 
engineer  registered  in  accordance  with 
Subpart  F  of  Part  107. 

(2)  The  design  certifying  engineer 
shall  furnish  to  the  manufacturer  a 
certificate,  including  sketches,  drawings, 
and  calculations,  to  indicate  comphance 


with  the  specification  requirements. 
Each  certificate  shall  be  signed  by  the 
design  certifying  engineer. 

(3)  The  manufacturer  shall  retain  the 
design  certificate  at  his  principal  place 
of  business  for  as  long  as  he 
manufacturers  DOT  specification  cargo 
tanks. 

85.  In  §  178.337,  the  heading  is  revised 
to  read  as  follows: 

§178.337    Specification  MC  331;  cargo 
tanit  motor  vehide  primarMy  tor 
transportation  of  compressed  gases  as 
defined  in  Sutipart  G  of  Pwt  173  of  thia 
sut>c)wpter. 

*  *        •        •        • 

86.  In  i  178.337-1.  paragraph  (e)  is 
revised  to  read  as  follows: 

§  178.337-1    General  requirements. 

*  •        •        •        * 

(e)  Insulation.  (1)  Each  tank  required 
to  be  insulated  must  conform  with  the 
use  and  performance  requirements 
contained  in  S9  173.315|a)  Table,  Note 
11  and  178.337-1  (a)(3)  and  (e)(2)  of  this 
subchapter. 

(2)  Each  tank  intended  for  chlorine; 
carbon  dioxide,  refrigerated  liquid:  or 
nitrous  oxide,  refrigerated  hquid  service 
must  have  suitable  insulation  of  such 
thickness  that  the  overall  thermal 
conductance  is  not  more  than  OM  Btu 
per  square  foot  per  °F  differential  per 
hour.  The  conductance  must  be 
determined  at  60  'F.  Insulation  material 
used  on  tanks  for  nitrous  oxide, 
refrigerated  liquid  must  be 
noncombustibie.  Insulating  material 
used  on  tanks  for  chlorine  must  be 
corkboard  or  self-extinguishing 
polyurethane  foam,  with  a  minimum 
thickness  of  4  inches. 


87.  In  S  17a337-2.  paragraph  (c)  is 
revised  to  read  as  follows: 

§178J)37-2    MateriaL 

***** 

(c)  A  cargo  tank  in  anhydrous 
ammonia  service  must  be  constructed  of 
steel.  The  use  of  copper,  silver,  zinc  or 
their  alloys  is  prohibited.  Baflles  made 
from  aluminum  may  be  used  only  if 
joined  to  the  tank  by  a  process  not 
requiring  post  weld  heat  treatment  of 
the  tank. 

8a  Section  178.337-3  is  revised  to  read 
as  follows: 

§178.337-3    Structural  integrity. 

(a)  The  maximum  calculated  design 
stress  value  may  not  exceed  the 
maximum  design  stress  values 
prescribed  in  Section  VIII  of  the  ASME 
Code  or  25  percent  of  the  minimum 
specified  tensile  strength  of  the  metal  at 
any  point  in  the  cargo  tank.  The 
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calculated  design  stresses  must  take 
into  account  the  weight  of  the  tank,  the 
maximum  weight  of  lading,  and  the 
weight  of  structures  supported  by  the 
cargo  tank,  but  not  including  the  weight 
of  the  structures  supporting  the  tank  in 
normal  conditions,  llie  stresses  due  to 
internal  pressure  and  vertical  loadings 
must  be  applied  in  all  considerations. 
The  accelerative,  decelerative  and 
lateral  forces  must  be  applied 
separately.  The  combination  case  which 
produces  the  maximum  effective  stress 
shall  govern.  Corrosion  allowance 
material  may  not  be  used  to  satisfy  the 
design  requirements. 

(1)  The  design  and  construction  of 
each  cargo  tank  must  provide  for  all 
potential  structural  loadings,  including 
but  not  limited  to  dynamic  loads, 
superimposed  loadings  and  the  effect  of 
temperature  gradients  resulting  from 
lading  and  ambient  temperature 
extremes.  When  dissimilar  materials  are 
used,  their  thermal  coefficients  must  be 
considered  in  the  calculation  of  the 
design  stress  value. 

(2)  Maximum  concentrated  stresses 
which  might  be  created  at  pads,  cradles 
or  supports  due  to  shear,  bending  and 
torsion  shall  also  be  considered  and 
calculated  in  accordance  with  Appendix 
G  of  Section  VIII  of  the  ASME  Code. 

(b)  Steel  less  than  %  s  inch  or 
aluminum  less  than  0.270  inch  thick  may 
not  be  used  for  the  shell  or  heads  of  the 
tank  unless  the  tank  is  evacuated  or  has 
a  load  bearing  jacket.  Steel  at  least  0.110 
inch  thick  may  be  used  for  the  shell  or 
heads  for  a  tank  that  is  evacuated  or  has 
a  load  bearing  jacket.  Steel  less  than 
0.110  inch  thick  may  not  be  used  for  the 
shell  or  head  under  any  circumstance. 

(c)  Analyses  of  basic  cargo  tank 
structural  integrity  must  be  made  using 
the  conditions  specified  in  paragraph  (a) 
of  this  section.  The  stresses  involved  are 
not  necessarily  uniform  throughout  the 
cargo  tank.  Stress  calculations  must  be 
made  by  the  following  formula: 

S =0.5(S,  +  S,)  ±  (0.25(S,r^)  •+ 8,1*  • 
where  at  any  given  point  under 
consideration,  and  for  the  worst  combination 
of  loadings  that  can  occur  at  the  same  time, 
the  stress  levels  produced  at  the  point  being 
considered  are: 

Ss  Effective  stress  as  limited  by  this 

requirement,  in  psi. 
SysxThe  circumferential  tensile  stress  due  to 

internal  pressure,  in  psi. 
Sx^The  following  tensile  or/and 

compressive  stresses,  in  psi.  that  apply. 

(1)  The  longitudinal  tensile  stresses  due  to 
internal  pressure; 

(2)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  a 
decelerative  force  equal  to  twice  the  static 
weight  of  the  fully  loaded  vehicle  applied 
independently  to  each  suspension  assembly 
at  the  road  surface: 


(3)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  a  decelerative  force  equal  to  twice  the 
static  weight  of  the  fully  loaded  vehicle 
applied  independently  to  each  suspension 
assembly  at  the  road  surface; 

(4)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  an 
accelerative  force  equal  to  the  static  weight 
of  the  fully  loaded  vehicle  applied  to  the 
horizontal  pivot  of  the  fifth  wheel  supporting 
the  vehicle; 

(5)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  an  accelerative  force  equal  to  the  static 
weight  of  the  fully  loaded  vehicle  applied  to 
the  horizontal  pivot  of  the  fifth  wheel 
supporting  the  vehicle: 

(e)  The  tensile  or  compression  stress  due  to 
a  bending  moment  produced  by  a  vertical 
force  equal  to  three  times  the  static  weight  of 
the  fully  loaded  vehicle. 
S,=The  following  shear  stresses,  in  psi,  that 
apply. 

(1)  The  vertical  shear  stress  due  to  a 
vertical  force  equal  to  three  times  the  static 
weight  of  the  tank  and  contents; 

(2)  The  lateral  shear  stress  due  to  a  lateral 
accelerative  force  which  will  produce  an 
overturn  but  not  less  than  0.75  times  the 
static  weight  of  the  fully  loaded  vehicle, 
applied  at  the  road  surface;  and 

(3)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  force  which  will  produce 
an  overturn  but  not  less  than  0.75  times  the 
static  weight  of  the  fully  loaded  vehicle, 
applied  at  the  road  surface. 

(d)  In  addition  to  meeting  the 
conditions  specified  in  paragraph  (a)  of 
this  section,  the  design  calculations  for 
the  tank  heads  and  shell  must  include 
the  load  resulting  from  the  design 
pressure  in  combination  with  the 
dynamic  pressure  resulting  from  a 
longitudinal  deceleration  of  2  "g  ".  For 
this  loading  condition,  the  design  stress 
value  used  may  not  exceed  the  lesser  of 
the  yield  strength  or  75  percent  of  the 
ultimate  tensile  strength  of  the  material 
of  construction.  The  stress  value 
requiring  the  greatest  wall  thickness 
derived  from  paragraphs  (a),  (b),  (c)  or 
(d)  of  this  section  must  be  used. 

(e)  A  corrosion  allowance  of  at  least 
20  percent  of  the  minimum  shell  and 
head  thickness  or  0.100  inch,  whichever 
is  less,  must  be  added  to  the  thickness 
requirement  for  a  cargo  tank  used  in 
chlorine  or  sulfur  dioxide  service.  The 
head  and  shell  thickness  for  chlorine 
tanks  must  be  at  least  %  inch,  including 
corrosion  allowance. 

(f)  The  design,  construction,  and 
installation  of  any  appurtenance  to  the 
shell  or  heads  of  the  cargo  tank  must 
minimize  the  possibility  of  appurtenance 
damage  or  failure  adversely  affecting 
the  lading  retention  integrity  of  the  tank. 
Where  a  tank  support  is  attached  to  any 
part  of  the  tank  head,  the  stresses 
imposed  must  meet  the  requirements  in 
paragraph  (a)  of  this  section. 


(1)  A  lightweight  attachment,  such  as 
a  conduit  clip,  brakeline  clip  or  placard 
holder,  must  be  constructed  of  a 
material  of  lesser  strength  than  the  tank 
shell  or  head  material  and  may  not  be 
more  than  72  percent  of  the  thickness  of 
the  tank  shell  or  head  to  which  it  is 
attached.  The  attachment  may  be 
secured  directly  to  the  tank  shell  or 
head  if  the  device  is  designed  and 
installed  in  such  a  manner  that  if 
damaged  it  will  not  affect  the  lading 
retention  integrity  of  the  tank.  The 
lightweight  attachment  must  be  secured 
to  the  tank  shell  or  head  by  continuous 
weld  or  in  such  manner  as  to  preclude 
formation  of  pockets,  which  may 
become  sites  for  incipient  corrosion. 
Attachments  meeting  the  requirements 
of  this  paragraph  are  not  authorized  for 
cargo  tanks  constructed  under 
paragraph  UHT  of  the  ASME  Code. 

(2)  Except  as  prescribed  in  §§  178.337- 
3(f)(1)  and  173.337-13(d),  the  welding  of 
any  appurtenance  to  a  shell  or  head 
must  be  made  by  attachment  of  a 
mounting  pad  so  that  there  will  be  no 
adverse  effect  upon  the  lading  retention 
integrity  of  the  tank  if  any  force  is 
applied  to  the  appurtenance,  from  any 
direction.  The  thickness  of  a  mounting 
pad  may  not  be  less  than  that  of  the 
shell  or  head  to  which  it  is  attached,  and 
not  more  than  1.5  times  the  shell  or  head 
thickness.  However,  a  pad  not  less  than 
0.250  inch  thick  may  be  used  when  the 
shell  or  head  thickness  is  over  0.250  inch 
thick.  If  weep  holes  or  tell-tale  holes  are 
used,  the  pad  must  be  drilled  or  punched 
at  its  lowest  point  before  it  is  attached 
tu  the  tank.  Each  pad  must — 

(i)  Extend  at  least  2  inches  in  each 
direction  from  any  point  of  attachment 
of  an  appurtenance; 

(ii)  Have  rounded  comers,  or 
otherwise  be  shaped  in  a  manner  to 
minimize  stress  concentrations  on  the 
shell  or  head:  and 

(iii)  Be  attached  by  a  continuous  weld 
around  the  pad,  except  for  a  small  gap 
at  the  lowest  point  for  draining,  using 
filler  material  conforming  to  the 
recommendations  of  the  manufacturer  of 
the  head  or  shell  material. 

(3)  Where  any  tank  support  is 
attached  to  any  part  of  a  tank  head,  the 
stresses  imposed  upon  the  head  must  be 
as  required  in  paragraph  (a)  of  this 
section  and  §  178.337-13  with  respect  to 
maximum  concentrated  stresses  at  pads 
and  cradles. 

89.  In  §  178.337-4,  the  first  sentence  in 
paragraph  (b)  is  revised  to  read  as 
follows: 

§178.337-4    Joints. 


« 
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(b)  Welding  procedure  and  welder 
performance  must  be  in  accordance  with 
Section  IX  of  the  ASME  Code.  *  *  * 

*  •        •        •       * 

90.  In  5  178.337-6,  paragraph  (a)  is 
revised  to  read  as  follows: 

9178.337-6    Ctosurt  for  manhol*. 

(a)  Each  cargo  tank  manufactured 
after  December  12, 1989.  must  be 
provided  with  a  manhole  conforming  to 
paragraph  UG^16(g)(l)  and  other 
applicable  requirements  of  the  ASME 
Code,  except  that  a  cargo  tank 
constructed  of  NQT  steel  having  a 
capacity  of  3500  water  gallons  or  less 
may  be  provided  with  an  inspection 
opening  conforming  to  paragraph  UG-46 
and  other  applicable  requirements  of  the 
ASME  Code  instead  of  a  manhole. 

*  *        *        ♦        • 

91.  In  1 178.337-8,  paragraphs  (a)(2) 
and  (b)  are  revised  to  read  as  follows: 

§178.337-«    Outlet*. 

(a)  *  *  * 

(2)  With  the  exception  of  gauging 
devices,  thermometer  wells,  and 
pressure  relief  valves,  each  opening  in  a 
cargo  tank  intended  for  use  in 
transporting  compressed  gas  (except 
carbon  dioxide,  refrigerated  liquid)  must 
be — 

(i)  Closed  with  a  plug,  cap  or  bolted 
flange; 

(ii)  Protected  with  an  excess  flow 
valve  on  product  discharge  openings  or 
protected  with  a  check  valve  on  product 
inlet  openings;  or 

(iii)  Fitted  with  an  internal  self-closing 
stop  valve  as  specified  in  §  178.337- 
11(a). 

(b)  Outlets  on  chlorine  cargo  tanks 
must  meet  the  requirements  in 

§  178.337-l(c)(2). 

92.  In  §  178.337-9,  the  section  heading, 
the  paragraph  (a)  heading,  and 
paragraphs  (b)  and  (d)(1)  are  revised  to 
read  as  follows: 

§178.337-9    Pressure  relief  devices, 
piping,  valves,  hoses,  and  fittings. 

[a)  Pressure  relief  devices.  *  *  * 

(b)  Piping,  valves,  hose,  and  fittings. 
(1)  The  burst  pressure  of  all  piping,  pipe 
fittings,  hose  and  other  pressure  parts, 
except  for  pump  seals  and  pressure 
relief  devices,  must  be  at  least  4  times 
the  design  pressure  of  the  tank. 
Additionally,  the  burst  pressure  may  not 
be  less  than  4  times  any  higher  pressure 
to  which  each  pipe,  pipe  fitting,  hose  or 
other  pressure  part  may  be  subjected  to 
in  service.  For  chlorine  service,  see 
paragraph  (b)(7)  of  this  section. 

(2)  Pipe  joints  must  be  threaded, 
welded  or  flanged.  If  threaded  pipe  is 
used,  the  pipe  and  fittings  must  be 
Schedule  80  weight  or  heavier. 


Malleable  metals  must  be  used  in  the 
construction  of  valves  and  fittings. 
Where  copper  tubing  is  permitted,  joints 
shall  be  brazed  or  be  of  equally  strong 
metal  union  type.  The  melting  point  of 
the  brazing  material  may  not  be  lower 
than  1000*  F.  The  method  of  joining 
tubing  must  not  reduce  the  strength  of 
the  tubing,  such  as  by  the  cutting  of 
threads. 

(3)  Each  hose  coupling  must  be 
designed  for  a  pressure  of  at  least  120 
percent  of  the  hose  design  pressure  and 
so  that  there  will  be  no  leakage  when 
connected. 

(4)  Piping  must  be  protected  from 
damage  due  to  thermal  expansion  and 
contraction,  jarring,  and  vibration.  Slip 
joints  are  not  authorized  for  this 
purpose. 

(5)  Piping  and  fittings  must  be 
grouped  in  the  smallest  practicable 
space  and  protected  from  damage  as 
required  by  S  178.337-10. 

(6)  AH  piping,  valves,  and  fittings  on  a 
cargo  tank  must  be  proved  free  ft^m 
leaks.  This  requirement  is  met  when 
such  piping,  valves,  and  fittings  have 
been  tested  after  installation  with  gas  or 
air  and  proved  leak  tight  at  not  less  than 
the  design  pressure  marked  on  the  cargo 
tank.  This  requirement  is  applicable  to 
all  hoses  used  in  a  cargo  tank,  except 
that  hose  may  be  tested  before  or  after 
installation  on  the  tank. 

(7)  Chlorine  cargo  tanks.  Cargo  tanks 
used  to  transport  chlorine  must  conform 
to  the  following: 

(i)  No  hose,  piping  or  tubing  used  for 
loading  or  imloading  may  be  mounted  or 
carried  on  the  cargo  tank  motor  vehicle. 

(ii)  Angle  valves  on  chlorine  cargo 
tank  motor  vehicles  must  conform  to  the 
standards  of  The  Chlorine  Institute,  Inc., 
as  follows: 

(A)  For  a  cargo  tank  manufactured 
before  January  1, 1975,  to  either  Drawing 
104-4,  dated  May  5, 1958,  or  Drawing 
104-5,  dated  September  1, 1972. 

(B)  For  a  cargo  tank  manufactured  on 
or  after  January  1, 1975,  to  Drawing  104- 
5,  dated  September  1, 1972. 

(iii)  Before  installation,  each  angle 
valve  must  be  tested  for  leakage  at  not 
less  than  225  psig  using  dry  air  or  inert 
gas. 
***** 

(d)  Refrigeration  and  heating  coils.  (1) 
Refrigeration  and  heating  coils  must  be 
securely  anchored  with  provisions  for 
thermal  expansion.  The  coils  must  be 
pressure  tested  externally  to  at  least 
tank  test  pressure,  and  internally  to 
either  the  tank  test  pressure  or  twice  the 
working  pressiu-e  of  the  heating/ 
refrigeration  system,  whichever  is 
higher.  A  tank  may  not  be  placed  in 
service  if  any  leakage  occurs  or  other 


evidence  of  damage  is  found.  The 
refrigerant  or  heating  medium  to  be 
circulated  through  the  coils  must  not  be 
capable  of  causing  any  adverse 
chemical  reaction  with  the  tank  lading 
in  the  event  of  leakage  The  unit 
fiunishing  refrigeration  may  be  mounted 
on  the  motor  vehicle. 
***** 

93.  Section  178.337-11  is  revised  to 
read  as  follows: 


§178.337-11 
control 


Emergency  discharge 


(a)  Excess  flow  valves,  back  flow 
check  valves  and  stop  valves.  (1)  When 
required  by  9  178.337-8(a)(2): 

(i)  Each  internal  self-closing  stop 
valve  and  excess  flow  valve  must 
automatically  close  if  any  of  its 
attachments  are  sheared  off  or  if  any 
attached  hoses  or  piping  are  separated. 

(ii)  Each  self-closing  stop  valve, 
excess  flow  valve,  or  check  valve  must 
be  located  inside  the  tank  or  inside  a 
welded  nozzle  which  is  an  integral  part 
of  the  tank.  The  valve  seat  must  be 
located  inside  the  tank  or  within  a 
welded  flange,  its  companion  flange,  a 
nozzle  or  coupling.  The  installation  must 
be  made  so  as  to  assure  that  any  undue 
strain  which  causes  a  failure  requiring 
the  functioning  of  the  valve  will  not 
impair  the  operation  of  the  valve. 

(iii)  All  parts  of  the  valve  inside  the 
tank,  or  within  a  nozzle,  flange, 
companion  flange,  or  coupling  must  be 
made  of  material  not  subject  to 
corrosion  or  other  deterioration  in  the 
presence  of  the  lading. 

(iv)  Any  liquid  level  gauging  device 
must  be  constructed  so  that  the  outward 
flow  of  the  tank  lading  does  not  exceed 
the  flow  through  a  0.060-inch  diameter 
opening. 

(v)  Each  excess  flow  valve  must  close 
automatically  at  the  rated  flow  of  gas  or 
liquid  as  specified  by  the  valve 
manufacturer.  The  flow  rating  of  the 
piping,  fittings,  valves,  and  hose  on  each 
side  of  the  excess  flow  valve  must  be  at 
least  equal  to  that  of  the  excess  flow 
valve.  If  branching  or  other  restrictions 
are  incorporated  in  the  system  so  that 
the  flow  rating  is  reduced  to  less  than 
that  of  the  excess  flow  valve  at  the  tank, 
additional  excess  flow  valves  must  be 
located  where  the  flow  rates  are 
reduced.  The  additional  valves  must 
have  sufficient  flow  rating  so  that  total 
capacity  equals  or  exceeds  the  excess 
flow  valve  capacity. 

(vi)  An  excess  flow  valve  may  be 
designed  with  a  bypass,  not  to  exceed  a 
0.040-inch  diameter  opening,  to  allow 
equalization  of  pressures. 

(2)  Each  liquid  or  vapor  discharge 
opening  in  a  cargo  tank  intended  for  the 
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transportation  of  a  flammable  liquid,  a 
flammable  compressed  gas,  hydrogen 
chloride  (refrigerated  liquid),  or 
anhydrous  ammonia  must  be  equipped 
with  a  remotely  controlled  internal  self- 
closing  stop-valve.  For  cargo  tanks 
intended  for  use  in  chlorine  service,  see 
paragraph  (a](4]  of  this  section. 

(i)  On  a  tank  over  3,500  gallons  water 
capacity,  each  internal  self-closing  stop- 
valve  must  be  provided  with  remote 
means  of  automatic  closure,  both 
mechanical  and  thermal,  that  are 
installed  at  the  ends  of  the  tank  in  at 
least  two,  diagonally  opposite  locations. 
Cable  linkage  between  closures  and 
remote  operators  must  be  corrosion 
resistant  and  effective  in  all  types  of 
environment  and  weather.  If  the 
loading/unloading  connection  at  the 
tank  is  not  in  the  general  vicinity  of  one 
of  the  two  locations  specified  above, 
one  additional  fusible  element  must  be 
installed  so  that  heat  from  a  fire  in  the 
loading  unloading  connection  area  will 
activate  the  emergency  control  system. 
Fusible  elements  must  not  have  a 
melting  point  exceeding  250*  F.  The 
loading/unloading  connection  area  is 
where  hoses  or  hose  reels  are  connected 
to  the  permanent  metal  piping. 

(ii)  On  a  tank  of  3,500  gallons  water 
capacity  or  less,  each  internal  self- 
closing  stop-valve  must  be  provided 
with  at  least  one  remote  means  of 
automatic  closure,  which  may  be 
mechanical  installed  on  the  end  of  the 
tank  furthest  away  from  the  loading/ 
unloading  connection  area.  The  loading/ 
unloading  connection  area  is  where 
hoses  or  hose  reels  are  connected  to  the 
permanent  metal  piping 

(3)  Unless  otherwise  specified  in 
paragraph  (c)  of  this  section,  each  outlet 
of  a  cargo  tank  intended  for  the 
transportation  of  a  nonflammable  gas 
(except  carbon  dioxide,  refrigerated 
liquid)  must  be  provided  with  an 
internal  self-closing  stop-valve  or  an 
automatic  excess  flow  valve. 

(4)  Excess  flow  valves  on  chlorine 
cargo  tank  motor  vehicles  must  conform 
to  the  standards  of  The  Chlorine 
Institute.  Inc.,  as  follows: 

(i)  For  a  cargo  tank  manufactured 
before  January  1, 1975: 

(A)  A  valve  conforming  to  either 
Drawing  101-4.  dated  May  16. 1960,  or 
Drawing  101-6,  dated  September  1. 1973, 
must  be  installed  under  each  liquid 
angle  valve. 

(B)  A  valve  conforming  to  either 
Drawing  106-3.  dated  May  16, 1973,  or 
Drawing  106-5,  dated  September  1, 1973, 
must  be  installed  under  each  gas  angle 
valve. 

(ii)  For  a  cargo  tank  manufactured  on 
or  after  January  1, 1975: 


(A)  A  valve  conforming  to  Drawing 
101-6,  dated  September  1, 1973,  must  be 
installed  under  each  liquid  angle  valve. 

(B)  A  valve  conforming  to  Drawing 
106-5,  dated  September  1, 1973,  must  be 
installed  under  each  gas  angle  valve. 

(b)  Shut-off  valves.  Each  filling  and 
discharge  line  must  be  provided  with  a 
manual  stop-valve  located  as  close  to 
the  tank  as  practicable.  However,  if  an 
internal  self-closing  stop-valve  is  used, 
the  manual  stop  valve  must  be  located 
in  the  line  between  the  self-closing  stop- 
valve  and  the  hose  connection.  A  single 
so-called  "stop-check"  or  excess  flow 
valve  may  not  be  used  to  satisfy  the 
requirements  of  this  paragraph,  except 
as  provided  in  paragraph  (c}  of  this 
section. 

(c)  The  requirements  in  paragraph  (a) 
of  this  section  do  not  apply  to: 

(1)  A  vapor  or  liquid  discharge 
opening  of  less  than  1  Vt  inch  MPT 
equipped  with  an  excess  flow  valve 
together  with  a  manually  operated 
external  self  closing  stop  valve,  in  place 
of  a  remotely  controlled  internal  self- 
closing  stop-valve. 

(2)  A  vapor  or  liquid  discharge 
opening  of  1 V*  inch  NPT  equipped  with 
an  excess  flow  valve  together  with  a 
manually  operated  external  stop  valve 
installed  before  October  1. 1984. 

(3)  An  engine  fuel  line,  on  a  truck- 
mounted  tank,  of  not  over  %  inch  NPT 
equipped  with  a  valve  having  an  integral 
excess  flow  valve. 

94.  In  S  178.337-14,  paragraph  [b]  is 
revised  to  read  as  follows: 

S17S^7-14    Gauging  devlcM. 

*  •        *        *        • 

(b)  Pressure  gauges.  (1)  See 
9  173.315(h)  of  this  subchapter. 

(2)  Each  cargo  tank  used  in  carbon 
dioxide,  refrigerated  liquid  or  nitrous 
oxide,  refrigerated  liquid  service  must 
be  provided  with  a  suitable  pressure 
gauge.  A  shut-off  valve  must  be  installed 
between  the  pressure  gauge  and  the 
tank. 

•  •        •        •        • 

05.  Section  178.337.15  is  revised  to 
read  as  follows: 

S  1 78.337-1  S    PumfM  and  compraMors. 

(a)  Liquid  pumps  or  gas  compressors, 
if  used,  must  be  of  suitable  design, 
adequately  protected  against  breakage 
by  collision,  and  kept  in  good  condition. 
They  may  be  driven  by  motor  vehicle 
power  take-off  or  other  mechanical 
electrical  or  hydraulic  means.  Unless 
they  are  of  the  centrifugal  type,  they 
shall  be  equipped  with  suitable  pressure 
actuated  by-pass  valves  permitting  flow 
from  discharge  to  suction  or  to  the  tank. 


(b)  A  liquid  chlorine  pump  may  not  be 
installed  on  a  cargo  tank  intended  for 
the  transportation  of  chlorine. 

96.  In  S  178.338-18,  the  first  and 
second  sentences  of  paragraph  (a)  are 
revised  to  read  as  follows: 

§178.337-18    CftWcation. 

(a)  The  tank  vehicle  manufacturer 
must  supply  and  the  owner  must  obtain, 
a  tank  manufacturer's  data  report  as 
required  by  the  ASME  Code,  and  a 
certificate  stating  that  the  completed 
cargo  tank  motor  vehicle  conforms  in  all 
respects  to  Specification  MC  331  and  the 
ASME  Code.  The  certificate  must  be 
signed  by  a  responsible  official  of  the 
manufacturer  and  a  Registered 
Inspector.  The  manufacturer's  and  the 
Registered  Inspector's  registration 
number  must  appear  on  the  certificate 
(See  subpart  F,  Part  107  in  subchapter  B 
of  this  chapter.)  *  *  * 
•        •        •        •        * 

97.  Section  178.338-3  is  revised  to  read 
and  follows: 

§178.338-3    Structural  IntagrHy. 

(a)  The  maximum  calculated  design 
stress  value  may  not  exceed  the 
maximum  design  stress  values 
prescribed  in  Section  Vni  of  the  ASME 
Code  or  25  percent  of  the  minimum 
specified  tensile  strength  of  the  metal  at 
any  point  in  the  cargo  tank.  The 
calculated  design  stresses  must  take 
into  account  the  weight  of  the  tank,  the 
maximum  weight  of  lading,  and  the 
weight  of  structures  supported  by  the 
cargo  tank,  but  not  including  the  weight 
of  the  structures  supporting  the  tank  in 
normal  conditions.  The  stresses  due  to 
internal  pressure  and  vertical  loadings 
must  be  applied  in  all  considerations. 
The  accelerative,  decelerative  and 
lateral  forces  must  be  applied 
separately.  The  combination  case  which 
produces  the  maximum  effective  stress 
shall  govern.  Corrosion  allowance 
material  may  not  be  used  to  satisfy  the 
design  requirements. 

(1)  The  design  and  construction  of 
each  cargo  tank  must  provide  for  all 
potential  structural  loadings,  including 
but  not  limited  to  dynamic  loads, 
superimposed  loadings  and  the  effect  of 
temperature  gradients  resulting  from 
lading  and  ambient  temperature 
extremes.  When  dissimilar  materials  are 
used,  their  thermal  coefficients  must  be 
considered  in  the  calculation  of  the 
design  stress  value. 

(2)  Maximum  concentrated  stresses 
which  might  be  created  at  pads,  cradles 
or  supports  due  to  shear,  bending  and 
torsion  shall  also  be  considered  and 
calculated  in  accordance  with  Appendix 
G  of  Section  VUI  of  the  ASME  Code. 


(b)  Steel  less  than  3/l6  inch  or 
aluminum  less  than  0.270  inch  thick  may 
not  be  used  for  the  shell  or  heads  of  the 
tank  unless  the  tank  is  evacuated  or  has 
a  load  bearing  jacket.  Steel  at  least  0.110 
inch  thick  may  be  used  for  the  shell  or 
heads  for  a  tank  that  is  evacuated  or  has 
a  load  bearing  jacket.  Steel  less  than 
0.110  inch  thick  may  not  be  used  for  the 
shell  or  head  under  any  circumstance. 

(c)  Analyses  of  basic  cargo  tank 
structural  integrity  must  be  made  using 
the  conditions  specified  in  paragraph  (a) 
of  this  section.  "The  stresses  involved  are 
not  necessarily  uniform  throughout  the 
cargo  tank.  Stress  calculations  must  be 
made  by  the  following  formula: 

S=0.5(S,  +  SJ±[0.25(S,-SJ«+S.«I'^» 
where  at  any  given  point  under 
consideration,  and  for  the  worst  combination 
of  loadings  that  can  occur  at  the  same  time, 
the  stress  levels  produced  at  the  point  being 
considered  are: 

S=Efrective  stress  as  limited  by  this 

requirement,  in  psi. 
S,=The  circumferential  tensile  stress  due  to 

internal  pressure,  in  psi. 
S,=The  following  tensile  and/or 

compressive  stresses,  in  psi,  that  apply. 

(1)  The  longitudinal  tensile  stresses  due  to 
internal  pressure; 

(2)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  a 
decelerative  force  applied  independently  to 
each  suspension  assembly  at  the  road  surface 
using  applicable  static  loadings  specified  in 

i  178.33S-13  (b)  and  (c): 

(3)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  a  decelerative  force  applied 
independently  to  each  suspension  assembly 
at  the  road  surface  using  applicable  static 
loadings  specified  in  $  178.338-13  (b)  and  (c); 

(4)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  an 
accelerative  force  applied  to  the  horizontal 
pivot  of  the  fifth  wheel  supporting  the  vehicle 
using  applicable  static  loadings  specified  in 

§  178.338-13  (b)  and  (c); 

(5)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  an  accelerative  force  applied  to  the 
horizontal  pivot  of  the  fifth  wheel  supporting 
the  vehicle  using  applicable  static  loadings 
specified  in  S  178.338-13  (b)  and  (c); 

(6)  The  tensile  or  compression  stress  due  to 
a  bending  moment  produced  by  a  vertical 
force  using  applicable  static  loadings 
specified  in  §  178.338-13  (b)  and  (c). 

S,=The  following  shear  stresses  (in  psi)  that 
apply. 

(1)  The  vertical  shear  stress  due  to  a 
vertical  force  equal  to  three  times  the  static 
weight  of  the  tank  and  contents; 

(2)  The  lateral  shear  stress  due  to  a  lateral 
accelerative  force  applied  at  the  road  surface 
which  will  produce  an  overturn  but  not  less 
than  0.75  times  the  static  weight  of  the  fully 
loaded  vehicle;  and 

(3)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  force  applied  at  the  road 
surface  which  will  produce  an  overturn  but 


not  less  tl:an  0.75  times  the  stiilic  weight  of 
the  fully  loaded  vehicle. 

(d)  In  addition  to  meeting  the 
conditions  specified  in  paragraph  (a)  of 
this  section,  the  design  calculations  for 
the  tank  heads  and  shell  must  include 
the  load  resulting  from  the  design 
pressure  in  combination  with  the 
dynamic  pressure  resulting  ft-om  a 
longitudinal  deceleration  of  2  "g  ".  For 
this  loading  condition,  the  design  stress 
value  used  must  not  exceed  the  lesser  of 
the  yield  strength  or  75  percent  of  the 
ultimate  tensile  sti-ength  of  the  material 
of  construction.  The  stress  value 
requiring  the  greatest  wall  thickness 
derived  from  paragraph  (a),  (b),  (c),  or 
(d)  of  this  section  must  be  used. 

(e)  The  design,  construction,  and 
installation  of  any  appurtenance  to  the 
shell  or  heads  of  the  cargo  tank  must 
minimize  the  possibility  of  appurtenance 
damage  or  failure  adversely  affecting 
the  lading  retention  integrity  of  the  tank. 
Where  a  tank  support  is  attached  to  any 
part  of  the  tank  head,  the  stresses 
imposed  must  conform  to  the 
requirements  of  paragraph  (a)  of  this 
section. 

(1)  A  lightweight  attachment,  such  as 
a  conduit  clip,  brakeline  clip  or  placard 
holder,  must  be  constructed  of  a 
material  of  lesser  strength  than  the  tank 
shell  or  head  material  and  may  not  be 
more  than  72  percent  of  the  thickness  of 
the  tank  shell  or  head  to  which  it  is 
attached.  The  attachment  may  be 
secured  directly  to  the  tank  shell  or 
head  if  the  device  is  designed  and 
installed  in  such  a  manner  that  if 
damaged  it  will  not  affect  the  lading 
retention  integrity  of  the  tank.  The  light 
weight  attachment  must  be  secured  to 
the  tank  shell  or  head  by  continuous 
weld  or  in  such  manner  as  to  preclude 
formation  of  pockets,  which  may 
become  sites  for  incipient  corrosion. 
Attachments  conforming  with  this 
paragraph  are  not  authorized  for  cargo 
tanks  constructed  under  paragraph  UHT 
of  the  ASME  Code. 

(2)  Except  as  prescribed  in 

§§  178.338.3(f)(1)  and  173.318(a).  the 
welding  of  any  appurtenance  to  a  shell 
or  head  must  be  made  by  attachment  of 
a  mounting  pad  so  that  there  will  be  no 
adverse  effect  upon  the  lading  retention 
integrity  of  the  tank  if  any  force  is 
applied  to  the  appurtenance,  from  any 
direction.  The  thickness  of  a  mounting 
pad  may  not  be  less  than  that  of  the 
shell  or  head  to  which  it  is  attached,  and 
not  more  than  1.5  times  the  shell  or  head 
thickness.  However,  a  pad  not  less  than 
yi«  inch  thick  may  be  used  when  the 
shell  or  head  thickness  is  over  Vie  inch. 
If  weep  holes  or  tell-tale  holes  are  used, 
the  pad  must  be  drilled  or  punched  at  its 


lowest  point  before  it  is  attached  to  the 
tank.  Each  pad  must: 

(i)  Extend  at  least  2  inches  in  each 
direction  from  any  point  of  attachment 
of  an  appurtenance; 

(ii)  Be  attached  by  a  continuous  weld 
around  the  pad  except  for  a  small  gap  at 
the  lowest  point  for  draining. 

98.  In  5  178.338-8,  paragraph  (b)  is 
revised  to  read  as  follows: 

§178.338-8    Prcssura  ralaf  devices, 
piping,  valves,  and  miings. 
*        *        •        •        • 

(b)  *  *  * 

(1)  The  bivst  pressure  of  all  piping, 
pipe  fittings,  hoses  and  other  pressure 
parts,  except  for  pump  seals  and 
pressure  relief  devices,  must  be  at  least 
4  times  the  design  pressure  of  the  tank. 
Additionally,  the  burst  pressure  may  not 
be  less  than  4  times  any  higher  pressure 
to  which  each  pipe,  pipe  fitting,  hose  or 
other  pressure  part  may  be  subjected  to 
in  service. 

(2)  Pipe  joints  must  be  threaded, 
welded  or  flanged.  If  threaded  pipe  is 
used,  the  pipe  and  fittings  must  be 
Schedule  80  weight  or  heavier. 
Malleable  metals  must  be  used  in  the 
construction  of  valves  and  fittings. 
Where  copper  tubing  is  permitted,  joints 
shall  be  brazed  or  be  of  equally  strong 
metal  union  type.  The  melting  point  of 

^e  brazing  materials  may  not  be  lower 
than  1000  °F.  The  method  of  joining 
tubing  may  not  reduce  the  strength  of 
the  tubing,  such  as  by  the  cutting  of 
threads. 

(3)  Each  hose  coupling  must  be 
designed  for  a  pressure  of  at  least  120 
percent  of  the  hose  design  pressure  and 
so  that  there  will  be  no  leakage  when 
connected. 

(4)  Piping  must  be  protected  from 
damage  due  to  thermal  expansion  and 
contraction,  jarring,  and  vibration.  Slip 
joints  are  not  authorized  for  this 
purpose. 

(5)  All  piping,  valves  and  fittings  on  a 
cargo  tank  must  be  proved  fi%e  from 
leaks.  This  requirement  is  met  when 
such  piping,  valves,  and  fittings  have 
been  tested  after  installation  with  gas  or 
air  and  proved  leak  tight  at  not  less  than 
the  design  pressure  marked  on  the  cargo 
tank.  This  requirement  is  applicable  to 
all  hoses  used  in  a  cargo  tank,  except 
that  hose  may  be  tested  before  or  after 
installation  on  the  tank. 

(6)  Each  valve  must  be  suitable  for  the 
tank  design  pressure  at  the  tank  design 
service  temperature. 

(7)  All  fittings  must  be  rated  for  the 
maximum  tank  pressure  and  suitable  for 
the  coldest  temperature  to  which  they 
will  be  subjected  in  actual  service. 
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(8)  All  piping,  valves,  and  fittings  must 
be  grouped  in  the  smallest  practicable 
space  and  protected  from  damage  as 
required  by  8  178.338-10. 

(9)  When  a  pressure-building  coll  is 
used  on  a  tank  designed  to  handle 
oxygen  or  flammable  ladings,  the  vapor 
connection  to  that  coil  must  be  provided 
with  a  valve  or  check  valve  as  close  to 
the  tank  shell  as  practicable  to  prevent 
the  loss  of  vapor  from  the  tank  in  case  of 
damage  to  the  coii.  The  liquid 
connection  to  that  coil  must  also  be 
provided  with  a  valve. 

99.  Section  17^338-17  is  revised  to 
read  as  follows: 

917tJ3S-17    Pump*  and  comprtMort. 

(a)  Liquid  pumps  and  gas 
compressors,  if  used,  must  be  of  suitable 
design,  adequately  protected  against 
breakage  by  collision,  and  kept  in  good 
condition.  They  may  be  driven  by  motor 
vehicle  power  take-off  or  other 
mechanical,  electrical,  or  hydraulic 
means.  Unless  they  are  of  the  centrifugal 
type,  they  shall  be  equipped  with 
suitable  pressure  actuated  by-pass 
valves  permitting  flow  from  discharge  to 
suction  to  the  tank. 

(b)  A  valve  or  fitting  made  of 
aluminum  with  internal  rubbing  or 
abrading  aluminum  parts  that  may  come 
in  contact  with  oxygen  in  the  cryogenic 
liquid  form  must  not  be  installed  on  any 
cargo  tank  used  to  transport  oxygen, 
cryogenic  liquid. 

100.  Sections  178.340, 178.341, 178.342 
and  178.343  are  removed,  and  SS  178.345 
through  178.345-15. 178.346  through 
178.346-15. 178.347  through  178,347-15 
and  178.348  through  178.348-15  are 
added  to  subpart  J  to  read  as  follows: 

§178.345    OafMral  design  and 
construction  requiraments  applicable  to 
SpecHlcaticn  DOT  406  (9  178.346),  DOT  407 
(S  17S.347),  and  DOT  412  (S  176.346)  C«^ 
tank  ntotof  veMctca. 

9 176.346-1    Oanaral  requlremants. 

(a)  Specification  DOT  406.  DOT  407 
and  DOT  412  cargo  tank  motor  vehicles 
must  conform  to  the  requirements  of  this 
section  in  addition  to  the  requirements 
of  the  applicable  specification  contained 
in  19  178.346, 178.347  or  178.34& 

(b)  All  specification  requirements  are 
minimum  requirements. 

(c)  Definitions.  The  following  terms 
apply  to  li  17&345, 178.346. 178.347  and 
178.348. 

"Appurtenance"  means  any  cargo 
tank  accessory  attachment  that  has  no 
lading  retention  or  containment  function 
and  provides  no  structural  support  to 
the  cargo  tank. 

"Baffle"  means  a  non-liquid-tight 
transverse  partition  device  that  deflects. 


checks  or  regulates  fluid  motion  in  a 
tank. 

"Bulkhead"  means  a  liquid-tight 
transverse  closure  at  the  ends  of  or 
between  cargo  tanks. 

"Charging  line"  means  a  hose.  tube, 
pipe,  or  siniilar  device  used  to 
pressurize  a  tank  with  material  ether 
than  the  lading. 

"Companion  flange"  means  one  of 
two  mating  flanges  where  the  flange 
faces  are  in  contact  or  separated  only  by 
a  thin  leak  sealing  gasket  and  are 
secured  to  one  another  by  bolts  or 
clamps. 

"Connecting  structure"  means  the 
structure  joining  two  cargo  tanks. 

"Constructed  and  certified  in 
conformance  with  the  ASME  Code" 
means  the  cargo  tank  is  constructed  and 
stamped  In  accordance  with  the  ASME 
Code,  and  is  Inspected  and  certified  by 
an  Authorized  Inspector. 

"Constructed  in  accordance  with  the 
ASME  Code"  means  the  cargo  tank  is 
constructed  in  accordance  with  the 
ASME  Code  with  the  authorized 
exceptions  (see  SS  178.346, 178.347,  and 
17a348)  and  is  inspected  and  certifled 
by  a  Registered  Inspector. 

"External  self-closing  stop-valve" 
means  a  self-closing  stop-valve  designed 
so  that  the  self-stored  energy  source  is 
located  outside  the  tank  and  the  welded 
flange. 

"Flange"  means  the  structural  ring  for 
guiding  or  attachment  of  a  pipe  or  fltting 
with  another  flange  (companion  flange), 
pipe,  fitting  or  other  attachment.  For  size 
and  shape,  see  ANSI  B16.5. 

"Inspection  pressure"  means  the 
pressiu^  used  to  determine  leak 
tightness  of  the  tank  when  testing  with 
pneumatic  pressure. 

"Internal  self-closing  stop-valve" 
means  a  self-closing  stop-valve  designed 
so  that  the  self-stored  energy  source  is 
located  inside  the  tank  or  tank  sump,  or 
within  the  welded  flange,  and  the  valve 
seat  is  located  within  one  inch  of  the 
external  face  of  the  welded  flange  or 
sump  of  the  tank. 

"Lading"  means  the  hazardous 
material  contained  in  a  cargo  tank. 

"Loading/unloading  connection" 
means  the  fitting  in  the  loading/ 
unloading  line  farthest  from  the  loading/ 
unloading  outlet  to  which  the  loading/ 
unloading  hose  or  device  is  attached. 

"Loading/unloading  outlet"  means  the 
tank  outlet  used  for  normal  loading/ 
unloading  operations. 

"Loading/unloading  stop-valve" 
means  the  stop  valve  farthest  from  the 
tank  loading/unloading  outlet  to  which 
the  loading/unloading  connection  is 
attached. 


"Maximum  allowable  working 
pressure"  or  "MAWF'  See  S  178.345- 
l(k}. 

"Multi-specification  cargo  tank  motor 
vehicle"  means  a  cargo  tank  motor 
vehicle  equipped  with  two  or  more 
cargo  tanks  fabricated  to  more  than  one 
cargo  tank  speciflcation. 

"Nozzle"  means  the  subassembly 
consisting  of  a  pipe  section  with  a 
welded  or  forged  flange  on  one  end  in 
which  the  flange  is  an  integral  part  of 
the  neck  extension. 

"Outlet"  means  any  opening  in  the 
shell  or  head  of  a  tank,  (including  the 
means  for  attaching  a  closure),  except 
that  the  following  are  not  outlets:  A 
threaded  opening  securely  closed  during 
transportation  with  a  threaded  plug,  a 
flanged  opening  securely  closed  during 
transportation  with  a  bolted  or  welded 
blank  flange,  a  manhole,  or  gauging 
devices,  thermometer  wells,  and  safety 
relief  devices. 

"Outlet  stop-valve"  means  the  stop- 
valve  at  the  tank  loading/unloading 
outlet. 

"Pipe  coupling"  means  a  fltting  with 
internal  or  external  threads  on  both 
ends. 

"Rear  bumper"  means  the  structure 
designed  to  prevent  a  vehicle  or  object 
from  imder-riding  the  rear  of  a  motor 
vehicle.  See  S  393.86  of  this  title. 

"Rear-end  tank  protection  device" 
means  the  structure  designed  to  protect 
a  cargo  tank  and  any  lading  retention 
piping  or  devices  in  case  of  a  rear  end 
collision. 

"Sacrificial  Device"  means  an 
element,  such  as  a  shear  section, 
designed  to  fail  under  load  in  order  to 
prevent  damage  to  any  lading  retention 
part  or  device.  The  device  must  break 
under  strain  at  no  more  than  70  percent 
of  the  strength  of  the  weakest  piping 
element  between  the  tank  and  the 
sacrificial  device.  Operation  of  the 
sacrificial  device  must  leave  the 
remaining  piping  and  its  attachment  to 
the  tank  intact  and  capable  of  retaining 
lading. 

"Self-closing  stop-valve"  means  a 
stop-valve  held  in  the  closed  position  by 
means  of  self-stored  energy,  which 
opens  only  by  application  of  an  external 
force  and  which  closes  when  the 
external  force  is  removed. 

"Shear  section"  means  a  sacriflcial 
device  fabricated  in  such  a  manner  as  to 
abruptly  reduce  the  wall  thickness  of  the 
adjacent  piping  or  valve  material  by  at 
least  30  percent 

"Shell"  means  the  circumferential 
portion  of  a  tank  defined  by  the  basic 
design  radius  excluding  the  closing 
heads. 


"Stop-valve"  means  a  valve  that  stops 
the  flow  of  lading. 

"Sump"  means  a  protrusion  from  the 
bottom  of  a  tank  shell  designed  to 
facilitate  complete  loading  and 
unloading  of  lading. 

"Tank"  means  a  container,  consisting 
of  a  shell  and  heads,  that  forms  a 
pressure  tight  vessel  having  openings 
designed  to  accept  pressure  tight  flttings 
or  closures,  but  excludes  any 
appurtenances,  reinforcements,  flttings. 
or  closures. 

"Test  pressure"  means  the  pressure  to 
which  a  tank  is  subjected  to  determine 
pressure  integrity. 

"Toughness  of  materiar'  means  the 
capability  of  a  material  to  absorb  the 
energy  represented  by  the  area  under 
the  stress  strain  curve  (indicating  the 
energy  absorbed  per  unit  volume  of  the 
material)  up  to  the  point  of  rupture. 

"Vacuum  tank"  means  a  tank  that  is 
loaded  by  reducing  the  pressure  in  the 
tank  to  below  atmospheric  pressure. 

"Variable  specification  cargo  tank" 
means  a  cargo  tank  that  is  constructed 
in  accordance  with  one  specification, 
but  which  may  be  altered  to  meet 
another  speciflcation  by  changing  relief 
device,  closures,  lading  discharge 
devices,  and  other  lading  retention 
devices. 

"Void'  means  the  space  between  tank 
heads  or  bulkheads  and  a  connecting 
structure. 

"Welded flange"  means  a  flange 
attached  to  the  tank  by  a  weld  joining 
the  tank  shell  to  the  cylindrical  outer 
surface  of  the  flange,  or  by  a  fillet  weld 
joining  the  tank  shell  to  a  flange  shaped 
to  fit  the  shell  contour. 

(d)  A  manufacturer  of  a  cargo  tank 
must  hold  a  current  ASME  certificate  of 
authorization  and  must  be  registered 
with  the  Department  in  accordance  with 
Part  107,  Subpart  F  of  this  chapter. 

(e)  All  construction  must  be  certified 
by  an  Authorized  Inspector  or  by  a 
Registered  Inspector  as  applicable  to  the 
cargo  tank. 

(f)  Each  cargo  tank  must  be  designed 
and  constructed  in  conformance  with 
the  requirements  of  the  applicable  cargo 
tank  specification.  Each  DOT  412  cargo 
tank  with  a  maximum  allowable 
woridng  pressure  greater  than  15  psig, 
and  each  DOT  407  cargo  tank  with  a 
maximum  allowable  working  pressure 
greater  than  35  psig  must  be 
"constructed  and  certified  in 
conformance  with  the  ASME  Code" 
except  as  limited  or  modified  by  the 
applicable  cargo  tank  specification. 
Other  cargo  tanks  must  be  "constructed 
in  accordance  with  the  ASME  Code", 
except  as  hmited  or  modified  by  the 
applicable  cargo  tank  specification. 


(g)  Requirements  relating  to  parts  and 
accessories  on  motor  vehicles,  which 
are  contained  in  Part  393  of  the  Federal 
Motor  Carrier  Safety  Regulations  of  this 
title,  are  incorporated  into  these 
specifications. 

(h)  Any  additional  requirements 
prescribed  in  Part  173, 177,  or  180  of  this 
subchapter  that  pertain  to  the 
transportation  of  specific  lading  are 
incorporated  into  these  specifications. 

(i)  Cargo  tank  motor  vehicle 
composed  of  multiple  cargo  tanks. 

(1)  A  cargo  tank  motor  vehicle 
composed  of  more  than  one  cargo  tank 
may  be  constructed  with  the  cargo  tanks 
made  to  the  same  speciflcation  or  to 
different  specifications.  Each  cargo  tank 
must  conform  in  all  respects  with  the 
specification  for  which  it  is  certified. 

(2)  The  strength  of  the  connecting 
structure  joining  multiple  cargo  tanks  in 
a  cargo  tank  motor  vehicle  must  meet 
the  structural  design  requirements  in 

§  178.345-3.  Any  void  within  the 
connecting  structure  must  be  vented  to 
the  atmosphere  by  a  drain  of  at  least  1 
inch  inside  diameter  which  shall  be  kept 
open  at  all  times.  The  connecting 
structure  must  have  inspection  openings 
of  sufficient  size  and  number  to  permit 
proper  visual  internal  inspection  of  the 
connecting  structure  and  cargo  tank 
surfaces.  Each  drainage  and  inspection 
opening  must  be  accessible. 

(j)  Variable  specification  cargo  tank. 
A  cargo  tank  that  may  be  physically 
altered  to  conform  to  another  cargo  tank 
specification  must  have  the  required 
physical  alterations  to  convert  from  one 
specification  to  another  clearly 
indicated  on  the  variable  specifrcation 
plate. 

(k)  Maximum  Allowable  Working 
Pressure  (MA  WPJ.  The  MAWP  for  each 
cargo  tank  must  be  greater  than  or-^qual 
to  the  largest  of  the  following  (The 
MAWP  derived  is  the  pressure  to  be 
used  as  prescribed  in  the  ASME  Code  in 
the  design  of  the  tank): 

(1)  The  pressure  prescribed  for  the 
lading  in  Part  173; 

(2)  Vapor  pressure  of  the  most  volatile 
lading,  at  115  °F  (expressed  in  psig),  plus 
the  maximum  static  pressure  exerted  by 
the  lading  at  the  maximum  lading 
density,  plus  any  pressure  exerted  by  a 
gas  padding  (including  air  in  the  ullage 
space  or  dome),  if  used;  or 

(3)  The  maximum  pressure  in  the  tank 
during  loading  or  unloading. 

§  178.34&-2    Material  and  material 
thickness. 

(a)  All  material  for  shell,  heads, 
bulkheads,  and  baffles  must  be  metal- 
compatible  with  the  lading  intended  to 
be  transported  therein  and  must 


conform  to  Section  II.  Parts  A  and  B.  of 
the  ASME  Code  except  as  follows: 

(1)  ASTM  A  676  or  ASTM  A  715  steels 
are  also  authorized  for  cargo  tanks 
"constructed  in  accordance  with  the 
ASME  Code". 

(2)  Aluminum  alloys  suitable  for 
fusion  welding  and  conforming  with  the 
0,  H32  or  H34  tempers  of  one  of  the 
following  ASTM  specifications  may  be 
used  for  cargo  tanks  "constructed  in 
accordance  with  the  ASME  Code": 
ASTM  B-209  Alloy  5052 

ASTM  B-209  Alloy  5086 

ASTM  B-209  Alloy  5154 

ASTM  B-209  Alloy  5254 

ASTM  B-209  Alloy  5454 

ASTM  B-209  Alloy  5654 

All  heads,  bulkheads  and  baffles  must 

be  of  0  temper  (annealed)  or  stronger 

tempers.  All  shell  materials  shall  be  of  H 

32  or  H  34  tempers  except  that  the  lower 

ultimate  strength  tempers  may  be  used  if 

the  minimum  shell  thicknesses  in  the 

tables  are  increased  in  inverse 

proportion  to  the  lesser  ultimate 

strength. 

(b)  Minimum  thickness.  The  minimum 
thickness  for  the  shell  and  heads  must 
be  such  that  the  maximum  stress  levels 
specified  in  9  178.345-3(a),  (b).  (c),  or  (d) 
of  this  subpart  are  not  exceeded.  In  no 
case  may  the  shell  or  head  thickness  be 
less  than  that  specified  in  the  applicable 
specification. 

(c)  Corrosion  or  abrasion  protection. 
A  cargo  tank  or  a  part  thereof,  subject  to 
thinning  by  corrosion  or  mechanical 
abrasion  due  to  the  lading,  must  be 
protected  by  providing  the  tank  or  part 
of  the  tank  with  a  suitable  increase  in 
thickness  of  material,  a  lining  or  some 
other  suitable  method  of  protection. 

(1)  Corrosion  allowance.  Material 
added  for  corrosion  allowance  need  not 
be  of  uniform  thickness  if  different  rates 
of  attack  can  reasonably  be  expected 
for  various  areas  of  the  tank. 

(2)  Lining.  Lining  material  must 
consist  of  a  nonporous.  homogeneous 
material  not  less  elastic  than  the  parent 
metal  and  substantially  immune  to 
attack  by  the  lading.  The  lining  material 
must  be  bonded  or  attached  by  other 
appropriate  means  to  the  tank  wall  and 
must  be  imperforate  when  applied.  Any 
joint  or  seam  in  the  lining  must  be  made 
by  fusing  the  materials  together,  or  by 
other  satisfactory  means. 

§178.345-3    Structural  Integrity. 

(a)  The  maximum  calculated  design 
stress  value  (the  effective  stress  on  the 
tank  shell  in  any  plane  normal  to  the 
longitudinal  axis)  may  not  exceed  the 
maximum  design  stress  value  prescribed 
in  Section  VIll  of  the  ASME  Code  or  25 
percent  of  the  minimum  specified  tensile 
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strength  of  the  metal  at  any  point  in  the 
Cdrgo  tank.  The  forces,  loads  and 
stresses  must  take  into  account  the 
weight  of  the  tank,  the  maximum  weight 
of  lading  and  the  weight  of  structures 
supported  by  the  tank  but  not  including 
the  weight  of  the  structures  supporting 
ihe  tank  in  normal  conditions.  The 
ac^elerative,  decelerative  and  lateral 
forces  must  be  applied  separately.  The 
combination  case  which  produces  the 
maximum  effective  stress  shall  govern. 
Corrosion  allowance  material  may  not 
be  used  to  satisfy  the  design 
requirements. 

(1)  The  design  and  construction  of 
each  cargo  tank  must  provide  for  all 
potential  structural  loadings,  including 
but  not  limited  to  dynamic  loads, 
superimposed  loadings,  and  the  effect  of 
temperature  gradients  resulting  h-om 
lading  and  ambient  temperature 
extremes.  Thermal  coefficients  of 
dissimilar  materials  must  be  considered 
in  the  calculation  of  the  design  stress 
value. 

(2)  Maximum  concentrated  stresses 
which  might  be  created  at  pads,  cradles 
or  supports  due  to  shear,  bending  and 
torsion  shall  also  be  considered  and 
calculated  in  accordance  with  Appendix 
G  of  Section  VIU  of  the  ASME  Code. 

(b)  Analysis  of  basic  cargo  tank 
structural  integrity  must  be  made  using 
the  conditions  specified  in  paragraph  (a) 
of  this  section.  The  stresses  involved  are 
not  uniform  through  the  length  of  the 
tank.  Calculation  of  the  basic  structural 
integrity  must  be  made  by  the  following 
formula: 

S=.0.5{S,+SJ±[0.2S(S,-S,)»+M'* 
where  at  any  given  point  under 
consideration,  and  for  the  worst  combination 
of  loadings  that  can  occur  at  the  same  time, 
the  (tress  levels  produced  at  the  point  being 
considered  are: 
S>  Effective  stress  as  limited  by  this 

requirement,  in  psi. 
Sy=The  circumferential  tensile  stress  due  to 

internal  pressure,  in  psi. 
S|=The  following  tensile  or/and 

compressive  stresses  (in  psi]  that  apply. 

(1)  The  longitudinal  tensile  stresses  due  to 
internal  pressure; 

(2)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  a 
decelerative  force  equal  to  0.75  times  the 
static  weight  of  the  fully  loaded  vehicle 
applied  independently  to  each  suspension 
assembly  at  the  road  surface; 

(3)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  a  decelerative  force  equal  to  0.7S  times 
the  static  weight  of  the  fully  loaded  vehicle 
applied  independently  to  each  suspension 
assembly  at  the  road  surface; 

(4)  The  tensile  or  compression  stress 
generated  by  the  axial  load  resulting  from  an 
accelerative  force  equal  to  0.75  times  the 
sUtic  weight  of  the  fully  loaded  vehicle 


applied  to  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel]  supporting  the  vehicle; 

(5)  The  tensile  or  compression  stress 
generated  by  the  bending  moment  resulting 
from  an  accelerative  force  equal  to  0.75  times 
the  static  weight  of  the  fully  loaded  vehicle 
applied  to  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  supporting  the  vehicle; 

(6]  The  tensile  or  compression  stress  due  to 
a  bending  moment  produced  by  a  vertical 
force  equal  to  1.7  times  the  static  weight  of 
the  tank  and  contents. 

S,°The  following  shear  stresses  (in  psi)  that 
apply. 

(1)  The  vertical  shear  stress  due  to  a 
vertical  force  equal  to  1.7  times  the  static 
weight  of  the  tank  and  contents; 

(2)  The  lateral  shear  stress  due  to  a  lateral 
accelerative  force  equal  to  0.4  times  the  static 
weight  of  the  tank  and  contents  applied  at  the 
road  surface;  and 

(3)  The  torsional  shear  stress  due  to  a 
lateral  accelerative  force  equal  to  0.4  times 
the  static  weight  of  the  tank  and  contents 
applied  at  the  road  surface. 

(c)  In  addition  to  meeting  the 
conditions  specified  in  paragraph  (a)  of 
this  section,  the  design  calculations  for 
the  tank  heads  and  shell  must  include 
the  load  resulting  from  the  MAWP  in 
combination  with  the  dynamic  pressure 
resulting  from  a  longitudinal 
deceleration  of  2  "g".  For  this  loading, 
the  design  stress  value  used  must  not 
exceed  the  lesser  of  the  yield  strength  or 
75  percent  of  the  ultimate  tensile 
strength  of  the  material  of  construction. 
The  stress  valve  requiring  the  greatest 
wall  thickness  derived  from  paragraph 
(a),  (b),  or  (c)  of  this  section  must  be 
used. 

(d)  If  a  tank  is  supported  by  a  vehicle 
frame  or  other  form  of  structural 
support,  a  tank  shell  or  head  thickness 
less  than  that  specified  in  paragraph  (c) 
of  this  section  may  be  used  provided 
that  the  effective  stresses  prescribed  in 
paragraph  (b)  of  this  section  are  fully 
evaluated  and  considered. 

(e)  The  design,  construction,  and 
installation  of  any  appurtenance  to  the 
shell  or  head  of  the  cargo  tank  must 
minimize  the  possibility  of  appurtenance 
damage  or  failure  adversely  affecting 
the  lading  retention  integrity  of  the  tank. 

(1)  Structural  members,  the 
suspension  subframe.  accident 
protection  devices  and  external  rings 
should  be  used  as  sites  for  attachment 
of  appurtenances  and  other  accessories 
to  the  cargo  tank  when  practicable. 

(2)  A  li^tweight  attachment,  such  as 
a  conduit  clip,  brakeline  clip,  skirting 
structure,  lamp  mounting  bracket  or 
placard  holder,  must  be  constructed  of  a 
material  of  lesser  strength  than  the  tank 
shell  or  head  material  and  may  not  be 
more  than  72  percent  of  the  thickness  of 
the  tank  shell  or  head  to  which  it  is 
attached.  The  lightweight  attachment 


may  be  secured  directiy  to  the  tank  shell 
or  head  if  the  device  is  designed  and 
installed  in  such  a  manner  that  if 
damaged  it  will  not  affect  the  lading 
retention  integrity  of  the  tank.  The 
attachment  must  be  secured  to  the  tank 
shell  or  head  by  continuous  weld  or  in 
such  manner  as  to  preclude  formation  of 
pockets,  which  may  become  sites  for 
incipient  corrosion. 

(3)  Except  as  prescribed  in  paragraphs 
(e)(l}  and  (e)(2)  of  this  section,  the 
welding  of  any  appurtenance  to  a  shell 
or  head  must  be  made  by  attachment  of 
a  mounting  pad  so  that  there  will  be  no 
adverse  effect  upon  the  lading  retention 
integrity  of  the  tank,  if  any  force  less 
than  that  prescribed  in  S  178.345-6(b)(l) 
is  applied.  The  thickness  of  a  mounting 
pad  may  not  be  less  than  that  of  the 
shell  or  head  to  which  it  is  attached  and 
not  more  than  1.5  times  the  shell  or  head 
thickness.  However,  a  pad  not  less  than 
^i«  inch  thick  may  be  used  when  the 
shell  or  head  is  over  Vie  inch  thick.  If 
weep  holes  or  tell-tale  holes  are  used, 
the  pad  must  be  drilled  or  punched  at  its 
lowest  point  before  it  is  attached  to  the 
tank.  Each  pad  must: 

(i)  extend  at  least  2  inches  in  each 
direction  from  any  point  of  attachment 
of  an  appurtenance; 

(ii)  have  rounded  comers,  or 
otherwise  be  shaped  in  a  manner  to 
minimize  stress  concentrations  on  the 
shell  or  head;  and 

(iii)  be  attached  by  a  continuous  weld 
around  the  pad  except  for  a  small  gap  at 
the  lowest  point  for  draining. 

9178.345-4    Joint*. 

(a)  All  joints  between  tank  shell, 
heads,  baffles,  baffle  attaching  rings, 
and  bulkheads  must  be  welded  in 
conformance  with  the  ASME  Code 
welding  procedures. 

(b)  Where  practical  all  welds  must  be 
easily  accessible  for  inspection. 

9178.345-5    Manhole  assmnbUee. 

(a)  Each  cargo  tank  with  capacity 
greater  than  400  gallons  must  be 
accessible  through  a  manhole  at  least  15 
inches  in  diameter. 

(b)  Each  manhole,  Hll  opening  and 
washout  assembly  must  be  structurally 
capable  of  withstanding,  without 
leakage  or  permanent  deformation  that 
would  affect  its  structural  integrity,  a 
static  internal  fluid  pressure  of  at  least 
36  psig,  or  cargo  tank  test  pressure, 
whichever  is  greater.  The  manhole 
assembly  manufacturer  shall  verify 
compliance  with  this  requirement  by 
hydrostatically  testing  at  least  one 
percent  (or  one  manhole  closure, 
whichever  is  greater)  of  all  manhole 


closures  of  each  type  produced  each  3 
months,  as  follows: 

(1)  The  manhole,  fill  opening,  or 
washout  assembly  must  be  tested  with 
the  venting  devices  blocked.  Any 
leakage  or  deformation  that  would 
affect  the  product  retention  capability  of 
the  assembly  shall  constitute  a  failure. 

(2)  If  the  manhole,  fill  ofwning,  or 
washout  assembly  tested  fails,  then  five 
more  covers  from  the  same  lot  must  be 
tested.  If  one  of  these  five  covers  fails, 
then  all  covers  in  the  lot  from  which  the 
tested  covers  were  selected  are  to  be 
100%  tested  or  rejected  for  service. 

(c)  Each  manhole,  filler  and  washout 
cover  must  be  fitted  with  a  safety  device 
that  prevents  the  cover  from  opening 
fully  when  internal  pressure  is  present. 

(d)  Each  manhole  and  fill  cover  must 
be  secured  with  fastenings  that  will 
prevent  opening  of  the  covers  as  a  result 
of  vibration  under  normal  transportation 
conditions  or  shock  impact  due  to  a 
rollover  accident  on  the  roadway  or 
shoulder  where  the  fill  cover  is  not 
struck  by  a  substantial  obstacle. 

(e)  Each  manhole  cover  must  be 
permanently  marked  by  stamping  or 
other  means  with: 

(1)  Manufacturer's  name; 

(2)  Test  pressure psig; 

(3)  A  statement  certifying  that  the 
manhole  cover  meets  the  requirements 
in  S  178.345-5. 

§178.345-6    Supports  and  anchoring. 

(a)  A  cargo  tank  with  a  frame  not 
integral  to  the  tank  must  have  the  tank 
secured  by  restraining  devices  to 
eliminate  any  motion  between  the  tank 
and  frame  that  may  abrade  the  tank 
shell  due  to  the  stopping,  starting,  or 
turning  of  the  vehicle.  The  design 
calculations  of  the  support  elements 
must  include  the  stresses  indicated  in 

§  178.345-3(b).  Such  restraining  devices 
must  be  readily  accessible  for  inspection 
and  maintenance,  except  that  insulation 
and  jacketing  are  permitted  to  cover  the 
restraining  devices. 

(b)  A  cargo  tank  designed  and 
constructed  so  that  it  constitutes,  in 
whole  or  in  part,  the  structural  member 
used  in  lieu  of  a  frame  must  be 
supported  in  such  a  manner  that  the 
resulting  stress  levels  in  the  tank  do  not 
exceed  those  specified  in  §  178.345-3{a). 
The  design  calculations  of  the  support 
elements  must  include  the  stresses 
indicated  in  9  178.345-3(b). 

9178.345-7    Circumferential 
reinforcements. 

(a)  A  tank  with  a  shell  thickness  of 
less  than  %  inch  must  be 
circumferentially  reinforced  with 
bulkheads,  baffies,  ring  stiffeners,  or  any 


combination  thereof,  in  addition  to  the 
tank  heads. 

(1)  Circumferential  reinforcement 
must  be  located  so  that  the  thickness 
and  tensile  strength  of  the  shell  material 
in  combination  with  the  frame  and 
reinforcement  produces  structural 
integrity  at  least  equal  to  that  prescribed 
in  9  178.345-3  (a)  and  (b)  and  in  such  a 
manner  that  the  maximum  unreinforced 
portion  of  the  shell  does  not  exceed  60 
inches.  Circumferential  reinforcement 
sfjacing  of  cargo  tanks  designed  to  be 
loaded  by  vacuum  may  exceed  60  inches 
provided  the  maximum  unreinforced 
portion  of  the  shell  conforms  with  the 
requirements  of  Section  VIU,  Division  1 
of  the  ASME  Code. 

(2)  Qrcumferential  reinforcement 
must  be  located  within  one  inch  of 
points  where  discontinuity  in  the 
longitudinal  shell  sheet  alignment 
exceeds  10  degrees  unless  otherwise 
reinforced  with  structural  members 
capable  of  maintaining  shell  stress 
levels  authorized  in  9  178.345-3(a). 

(b)  Except  for  doubler  plates  and 
knuckle  pads,  no  reinforcement  may 
cover  any  circumferential  joint. 

(c)  A  baffle  or  baffle  attachment  ring, 
if  used  as  a  required  reinforcement 
member,  must  produce  structural 
integrity  at  least  equal  to  that  prescribed 
in  9  17&345-3  and  must  be 
circumferentially  welded  to  the  tank 
shell.  The  welded  portion  must  not  be 
less  than  50  percent  of  the  total 
circumference  of  the  tank  and  the  length 
of  any  luiwelded  space  on  the  joint  shall 
not  exceed  40  times  the  shell  thickness. 

(d)  Stiffening  rings.  (1)  Stiffening 
rings,  when  used  to  conform  with  this 
section,  must  be  continuous  around  the 
circumference  of  the  tank  shell  and  must 
have  a  section  modulus  about  the 
neutral  axis  of  the  ring  section  parallel 
to  the  shell  at  least  equal  to  that 
determined  as  follows: 

I/C  (min)  =0.00027  WL  for  MS,  HSU\  and 

stainless  steels 
I/C  (nun)=0iX)0467  WL  for  aluminum  alloys 
Where: 

I/C = Section  modulus  in  inches 
*=Tank  width  or  diameter  in  inches 
L=Ring  spacing  in  inches;  i.e.,  the  maximum 
distance  from  the  midpoint  of  the 
unsupported  shell  on  one  side  of  the  ring 
stiffener  to  the  midpoint  of  the 
unsupported  shell  on  the  opposite  side  of 
the  ring  stiffener. 

(2)  If  a  ring  stiffener  is  welded  to  the 
tank  shell,  a  portion  of  the  shell  may  be 
considered  as  part  of  the  ring  section  for 
purposes  of  computing  the  ring  section 
modulus.  This  portion  of  the  shell  may 
be  used  provided  at  least  50  percent  of 
the  total  circumference  of  the  tank  is 
welded  and  the  length  of  any  unwelded- 
space  on  the  joint  does  not  exceed  40 


times  the  shell  thickness.  The  maximum 
portion  of  the  shell  to  be  used  in  these 
calcxdations  is  as  follows: 


Circufnferential  nng 

stiffener  to  lank 
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3__ 


Oisiancs  betwoMi 
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Shell 

section 


201 

20(^W 

401 


where: 

t=SheIl  thickness. 

W  =  Distance  between  parallel 

circumferential  ring  stiffener  to  shell 

welds. 

(3)  Stiffening  rings,  when  used  to 
conform  with  the  vacuum  requirements 
of  this  section,  must  be  as  prescribed  in 
the  ASME  Code. 

(4)  If  configuration  of  internal  or 
external  ring  stiffener  encloses  an  air 
space,  this  air  space  shall  be  arranged 
for  venting  and  be  equipped  with 
drainage  facilities  which  shall  be  kept 
operative  at  all  times. 

(5)  Stiffening  rings  must  be  of  the  type 
that  can  be  visually  inspected.  Hat 
shaped  or  open  channel  rings  which 
preclude  visual  inspection  of  the  tank 
shell  are  prohibited  on  cargo  tanks 
constructed  of  carbon  steel. 

§178.345-8    Accident  damage  protection. 

(a)  General.  Each  cargo  tank  and  its 
associated  piping,  closures  and  valves 
must  be  designed  and  constiucted  to 
minimize  the  potential  for  the  loss  of 
lading  due  to  an  accident.  The  cargo 
tank  design  and  construction  should 
take  into  consideration  the  potential  for 
puncture,  abrasion,  crush,  dynamic 
pressure,  and  impact  and  inertial 
loadings. 

(1)  Any  dome,  sump,  or  washout  cover 
plate  projecting  from  the  cargo  tank  wall 
that  retains  lading  in  any  tank 
orientation,  must  be  as  strong  and  tough 
as  the  tank  wall  and  have  a  thickness  at 
least  equal  to  that  specified  by  the 
appropriate  cargo  tank  specification. 
Any  such  projection  located  in  the  lower 
one-third  of  the  tank  circumference  (or 
cross  section  perimeter  for  non-circular 
tanks)  that  extends  more  than  half  its 
diameter  at  the  point  of  attachment  to 
the  tank  or  more  than  4  inches  from  the 
tank  wall,  or  located  in  the  upper  %  of 
the  tank  circumference  for  circular  tanks 
(or  the  upper  %  of  the  cargo  tank  cross 
section  perimeter  for  non-circular  tanks) 
that  extends  more  than  one-fourth  its 
diameter  or  2  inches  from  the  point  of 
attachment  to  the  tank  must  have 
accident  damage  protection  devices  that 
are: 
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(i)  As  specifled  in  this  section; 

(ii)  125  percent  as  strong  as  the 
otlierwise  required  accident  damage 
protection  device;  or 

(iii)  Attached  to  the  cargo  tank  in 
accordance  with  the  requirements  of 
paragraph  (a](|)  of  this  section. 

(2)  Outlets,  valves,  closures,  piping,  or 
any  devices  that  if  damaged  in  an 
accident  could  result  in  a  loss  of  lading 
from  the  cargo  tank  must  be  protected 
by  accident  damage  protection  devices 
as  specifled  in  this  section. 

(3)  Accident  damage  protection 
devices  attached  to  the  wall  of  a  cargo 
tank  must  be  designed,  constructed,  and 
installed  so  as  to  maximize  the 
distribution  of  loads  to  the  tank  wall 
and  minimize  the  possibility  of 
adversely  ejecting  the  lading  retention 
integrity  of  the  cargo  tank.  Each 
accident  damage  protection  device  may 
be  designed  to  prevent  loss  of  the  lading 
retention  capability  of  the  cargo  tank  by 
failure  of  the  device  from  loads  in 
excess  of  those  required  in  this  section. 
In  this  case,  accident  induced  stresses 
resulting  from  the  appropriate  accident 
damage  protection  device  requirements 
in  combination  with  the  stresses  from 
the  tank  operating  at  the  MAWP  may 
not  result  in  a  tank  wall  stress  greater 
than  75  percent  of  the  ultimate  strength 
of  the  tank  material. 

(4)  Any  piping  that  extends  beyond  an 
accident  damage  protection  device  must 
be  equipped  with  a  stop-valve  and  a 
sdcriflcial  device  such  as  a  shear 
section.  The  sacriflcial  device  must  be 
located  in  the  piping  system  outboard  of 
the  stop-valve  and  within  the  accident 
damage  protection  device  to  prevent  any 
accidental  loss  of  lading.  The  device 
must  break  at  no  more  than  70  percent 
of  the  load  that  would  be  required  to 
cause  the  failure  of  the  protected  lading 
retention  device,  part  or  tank  wall.  The 
failure  of  the  sacrificial  device  must 
leave  the  protected  lading  retention 
device  and  its  attachment  to  the  tank 
wall  intact  and  capable  of  retaining 
product. 

(5)  Minimum  road  clearance.  The 
minimum  allowable  road  clearance  of 
any  cargo  tank  component  or  protection 
device  located  between  any  two 
adjacent  axles  on  a  vehicle  or  vehicle 
combination  shall  be  at  least  one-half 
inch  for  each  foot  separating  such  axles, 
and  in  no  case  less  than  12  inches. 

(bj  Bottom  damage  protection.  Each 
outlet,  projection  or  piping  located  in  the 
lower  Vs  of  the  tank  circumference  (or 
cross  section  perimeter  for  non-circular 
tanks)  that  could  be  damaged  in  an 
accident  thereby  resulting  in  the  loss  of 
lading  must  be  protected  by  a  bottom 
damage  protection  device,  except  as 
provided  by  §  178.345.8(a)(1). 


(1)  Any  bottom  damage  protection 
device  must  be  able  to  withstand  or 
deflect  away  &om  the  cargo  tank  a  force 
of  155,000  pounds  (based  on  the  ultimate 
Strength  of  the  material)  from  the  front, 
side,  or  rear,  uniformly  distributed  over 
each  surface  of  the  device,  over  an  area 
not  to  exceed  6  square  feet,  and  a  width 
not  to  exceed  6  feet.  The  device  must 
extend  an  adequate  distance,  such  that 
the  piping  or  other  component  being 
protected  will  not  be  damaged,  and  in 
no  case  less  than  6  inches  beyond  any 
component  that  may  contain  lading. 

(2)  A  lading  discharge  opening 
equipped  with  an  internal  self-closing 
stop-valve  need  not  conform  to 
paragraph  (b)(1)  of  this  section  provided 
it  is  protected  so  as  to  reasonably 
assure  against  the  accidental  loss  of 
lading.  This  protection  must  be  provided 
by  a  sacriflcial  device  located  outboard 
of  each  internal  self-closing  stop-valve 
and  within  4  inches  of  the  major  radius 
of  the  tank  shell  or  within  4  inches  of  a 
sump,  but  in  no  case  more  than  8  inches 
from  the  major  radius  of  the  tank  shell. 
The  device  must  break  at  no  more  than 
70  percent  of  the  load  that  would  be 
required  to  cause  the  failure  of  the 
protected  lading  retention  device,  part 
or  tank  wall.  The  failure  of  the 
sacriflcial  device  must  leave  the 
protected  lading  retention  device  or  part 
and  its  attachment  to  the  tank  wall 
intact  and  capable  of  retaining  product. 

(c)  Rollover  Damage  Protection.  Each 
closure  for  openings,  including  but  not 
limited  to  manhole,  fllling  or  inspection 
openings,  and  each  valve,  fltting, 
pressure  relief  device,  vapor  recovery 
system  or  other  accessory  located  in  the 
upper  %  of  a  cargo  tank  circumference 
for  circular  tanks  (or  the  upper  %  of  a 
cargo  tank  cross  section  perimeter  for 
non-circular  tanks)  must  be  protected  by 
being  enclosed  inside  the  body  of  the 
tank,  by  being  enclosed  inside  a  rollover 
damage  protection  device,  or  by  being 
125  percent  as  strong  as  the  otherwise 
required  damage  protection  device. 

(1)  A  rollover  damage  protection 
device  on  a  cargo  tank  motor  vehicle 
must  be  designed  and  installed  to 
withstand  a  load  normal  (perpendicular 
to  the  tank  surface)  and  tangential  from 
any  direction  (perpendicular  to  the 
normal  load)  to  the  tank  shell  equal  to  at 
least  twice  the  weight  of  the  loaded 
cargo  tank  motor  vehicle,  based  on  the 
ultimate  strength  of  the  material  used. 
These  design  loads  may  be  considered 
independently.  If  more  than  one  rollover 
protection  device  is  used,  each  device 
must  be  capable  of  carrying  its 
proportionate  share  of  the  required 
loads  and  in  each  case  at  least  one- 
fourth  the  required  total  tangential  load. 
The  design  must  be  proven  capable  of 


carrying  the  required  loads  by 
calculations,  tests  or  a  combination  of 
tests  and  calculations.  Deformation  of 
the  protection  device  is  acceptable 
provided  the  devices  being  protected  are 
not  damaged. 

(2)  A  rollover  damage  protection 
device  that  would  otherwise  allow  the 
accumulation  of  liquid  on  the  top  of  the 
tank,  must  be  provided  with  a  drain  that 
directs  the  liquid  to  a  safe  point  of 
discharge  away  from  any  structural 
component  of  Oie  cargo  tank  motor 
vehicle. 

(d)  Rear-end  protection.  Each  cargo 
tank  shall  be  provided  with  a  rear 
accident  damage  protection  device  to 
protect  the  tank  and  piping  in  the  event 
of  a  rear-end  collision  and  reduce  the 
likelihood  of  damage  which  could  result 
in  the  loss  of  lading.  The  rear-end  tank 
protection  device  must  conform  to  the 
following  requirements  (Nothing  in  this 
paragraph  shall  be  construed  to  relieve 
a  manufacturer  of  responsibility  for 
complying  with  the  requirements  of 
S  393.86  of  this  title): 

(1)  The  inboard  surface  of  the  rear- 
end  tank  protection  device  shall  be 
located  at  least  6  inches  to  the  rear  of 
any  vehicle  component  used  for  loading 
or  unloading  or  that  may  contain  lading 
while  the  vehicle  is  in  transit,  in  order  to 
prevent  the  device  from  applying  force 
upon  the  cargo  tank  or  tank  components 
in  the  event  of  an  accident. 

(2)  The  dimensions  of  the  rear-end 
tank  protection  device  shall  conform  to 
the  following: 

(i)  The  bottom  surface  of  the  rear-end 
protection  device  must  be  at  least  4 
inches  below  the  lower  surface  of  any 
valve,  fltting,  or  piping  at  the  rear  of  the 
tank  and  not  more  than  60  inches  from 
the  ground  with  the  vehicle  empty. 

(ii)  The  maximum  width  of  a  notch, 
indentation,  or  separation  between 
sections  of  a  rear-end  tank  protection 
device  may  not  exceed  24  inches.  A 
notched,  indented,  or  separated  rear-end 
protection  device  may  be  used  only 
when  the  piping  at  the  rear  of  the  tank  is 
equipped  with  a  sacriflcial  device 
outboard  of  a  shut-off  valve. 

(iii)  The  widest  part  of  the  motor 
vehicle  at  the  rear  may  not  extend  more 
than  18  inches  beyond  the  outermost 
ends  of  the  device  or  (if  separated) 
devices  on  either  side  of  the  vehicle. 

(3)  The  structure  of  the  rear-end  tank 
protection  device  and  its  attachment  to 
the  vehicle  must  be  designed  to 
withstand,  without  leakage  of  lading,  the 
impact  of  the  cargo  tank  motor  vehicle 
at  rated  payload,  at  a  deceleration  of  2 
"g"  using  a  safety  factor  of  two  based  on 
the  ultimate  strength  of  the  materials 
used.  Such  impact  shall  be  considered 


uniformly  distributed  and  applied 
horizontally  (parallel  to  the  ground) 
from  any  direction  at  an  angle  not  to 
exceed  30  degrees  to  the  longitudinal 
axis  of  the  vehicle. 

9  178.345-9    Pumps,  piping,  hosM  and 
connections. 

(a)  Each  loading  or  unloading  pump 
mounted  on  a  cargo  tank  motor  vehicle 
that  may  pressurize  the  cargo  tank  must 
be  provided  with  an  automatic  means  of 
closure  to  prevent  internal  pressure  from 
exceeding  the  MAWP  of  the  tank  and 
tank-mounted  equipment. 

(b)  Each  hose,  piping,  stop-valve, 
lading  retention  fltting  and  closure  for 
each  cargo  tank  must  be  designed  for  a 
bursting  pressure  of  at  least  100  psig, 
and  not  less  than  four  times  the  cargo 
tank  MAWP.  Each  hose  coupling  must 
be  designed  for  a  bursting  pressure  of 
not  less  than  120  percent  of  the  design 
bursting  pressure  of  the  hose  and  must 
be  so  designed  that  there  will  be  no 
leakage  when  connected. 

(c)  Suitable  provision  must  be  made  to 
allow  for  and  prevent  damage  due  to 
expansion,  contraction,  jarring,  and 
vibration.  Slip  joints  may  not  be  used  for 
this  purpose. 

(d)  Any  heating  device,  when 
installed,  must  be  so  constructed  that 
the  breaking  of  its  external  connections 
will  not  cause  leakage  of  the  tank 
lading. 

(e)  Any  gauging,  loading  or  charging 
device,  including  associated  valves, 
must  be  provided  with  an  adequate 
means  of  secure  closure  to  prevent 
leakage. 

(f)  The  attachment  and  construction  of 
each  loading/unloading  or  charging  line 
must  be  of  sufficient  strength,  or  be 
protected  by  a  sacriflcial  device,  such 
that  any  load  applied  by  loading/ 
unloading  or  charging  lines  connected  to 
the  cargo  tank  cannot  cause  damage 
resulting  in  loss  of  lading  from  the  cargo 
tank. 

(g)  Use  of  a  nonmetallic  pipe,  valve  or 
connection  that  is  not  as  strong  and  heat 
resistant  as  the  tank  material  is 
authorized  only  if  such  attachment  is 
located  outboard  of  the  product 
retention  system. 

§178.345-10    Pressure  relief . 

(a)  Each  cargo  tank  must  be  equipped 
with  a  pressure  relief  system  and  when 
required  with  a  vacuum  relief  system  in 
conformance  with  this  section  and  the 
applicable  individual  specification.  The 
pressure  and  vacuum  relief  system  must 
be  designed  to  operate  and  have 
sufficient  capacity  to  prevent  tank 
rupture  or  collapse  due  to  over- 
pressurization  or  vacuum  resulting  from 


tank  heating,  cooUng,  loading  or 
unloading. 

(b)  Type  and  construction  of  relief 
systems  and  devices 

(1)  Each  cargo  tank  must  be  provided 
with  a  primary  pressure  relief  system 
consisting  of  one  or  more  reclosing 
pressure  relief  valves.  A  secondary 
pressure  relief  system  consisting  of 
another  pressure  relief  valve  in  parallel 
with  the  primary  pressure  relief  system 
may  be  used  to  augment  the  total 
venting  capacity  of  the  cargo  tank.  Non- 
reclosing  pressure  relief  devices  are  not 
authorized  in  any  cargo  tank  except 
when  in  series  with  a  reclosing  pressure 
relief  device.  Gravity  actuated  reclosing 
valves  are  not  authorized  on  any  cargo 
tank. 

(2)  If  a  frangible  (rupture)  disk  is 
inserted  in  series  with  a  reclosing 
pressure  relief  valve,  the  space  between 
the  frangible  (rupture)  disk  and  the 
valve  must  be  provided  with  a  suitable 
tell-tale  indicator  to  permit  detection  of 
any  frangible  (rupture)  disk  pinholing  or 
leakage  which  may  cause  a  malfunction 
of  the  pressure  relief  system.  The 
frangible  (rupture)  disk  must  rupture  at  a 
tank  pressure  within  the  range  specified 
in  paragraph  (d)(1)  of  this  section. 

(3)  Each  pressure  relief  system  must 
be  designed  to  prevent  loss  of  lading 
from  the  system  in  case  of  pressure 
surges,  vehicle  upset  or  accident, 
regardless  of  vehicle  orientation.  A 
pressure  relief  system  designed  to 
withstand  a  dynamic  pressure  surge  of 
50  psig  applied  for  at  least  300 
milliseconds  without  leakage  of  liquid 
lading  may  be  considered  to  be  in 
compliance  with  this  requirement.  After 
June  6, 1994,  each  pressure  relief  system 
must  be  designed  to  withstand  a 
dynamic  pressure  surge  of  50  psig 
applied  for  at  least  300  milliseconds 
without  leakage  of  hquid  lading 
regardless  of  vehicle  orientation.  Each 
pressure  actuated  relief  system  must 
function  in  the  event  of  sustained 
pressure  rise  in  excess  of  the  prescribed 
set  pressure.  After  June  12, 1991,  each 
pressure  actuated  relief  valve  must  be 
capable  of  reseating  to  a  leak-tight 
condition,  after  a  pressure  surge  and 
release  of  a  lading  volume  of  not  more 
than  one  gallon.  This  requirement  shall 
be  considered  to  be  met  if  the  pressure 
relief  valve  successfully  withstands  the 
testing  procedure  outlined  in  TTMA  RP 
No.  81 — "Performance  of  Spring-Loaded 
Pressure  Relief  Valves  on  MC  306,  MC 
307,  and  MC  312  Tanks,"  except  that  in 
addition: 

(i)  For  this  test,  the  drop  height  and 
cushioning  must  be  calibrated  to 
produce  a  measured  pressure  generated 
in  the  drop  test  vessel  of  not  less  than  50 
psig  for  not  less  than  300  milliseconds 


with  the  pressure  actuated  relief  valve 
blocked  closed; 

(ii)  The  total  pressure  resulting  from 
static  head  and  pad  pressure,  exerted  on 
the  pressure  actuated  relief  valve 
immediately  before  and  after  the  drop 
test  must  be  not  less  than  the  MAWP  of 
the  cargo  tank:  and 

(iii)  The  total  volume  of  liquid 
released  during  the  test  shall  not  exceed 
one  gallon. 

(4)  Each  reclosing  pressure  relief 
valve  must  be  constructed  and  installed 
in  such  a  manner  that  unauthorized 
adjustment  of  the  relief  setting  can  be 
detected  and  corrected. 

(5)  No  shut-off  valve  or  other  device 
that  could  prevent  venting  through  the 
pressure  relief  system  may  be  installed 
in  a  pressure  relief  system. 

(6)  The  pressure  relief  system  must  be 
mounted,  shielded  and  drainable  so  as 
to  minimize  the  accumulation  of 
material  that  could  impair  the  operation 
or  discharge  capability  of  the  system  by 
freezing,  corrosion  or  blockage. 

(c)  Location  of  relief  devices.  Each 
pressure  relief  device  must  communicate 
with  the  vapor  space  of  the  tank  in  a 
position  as  near  as  possible  to  the 
longitudinal  and  transverse  center  of  the 
tank.  The  discharge  from  any  device 
must  be  unrestricted.  Protective  devices 
which  deflect  the  flow  of  vapor  are 
permissible  provided  the  required  vent 
capacity  is  maintained. 

(d)  Settings  of  pressure  relief 
system — (1)  Primary  pressure  relief 
system.  Unless  otherwise  prescribed  in 
the  applicable  individual  specification, 
each  primary  pressure  relief  valve  must 
be  set  to  function  at  120  percent  of  the 
MAWP  and  must  start  to  open  at  not 
less  than  set  pressure  and  not  more  than 
110  percent  of  set  pressure.  The 
reclosing  valve  must  reclose  at  a 
pressure  not  less  than  90  percent  of  the 
set-to-discharge  pressure  and  remain 
closed  at  lesser  pressures,  except  as 
provided  in  §  178.346-10. 

(2)  Secondary  pressure  relief  system. 
Each  pressure  relief  valve  used  as  a 
secondary  relief  device  must  be  set-to- 
discharge  at  a  pressure  not  less  than  120 
percent  of  the  MAWP  and  be  fully  open 
at  150  percent  of  the  MAWP. 

(e)  Venting  capacity  of  pressure  relief 
systems.  The  pressure  relief  system 
(primary  and  secondary,  including  any 
piping)  in  each  tank,  once  fully  opened, 
must  have  sufficient  venting  capacity  to 
limit  the  tank  internal  pressure  to  a 
maximum  of  150  percent  of  the  tank's 
MAWP.  This  total  venting  capacity  may 
not  be  less  than  that  shown  in  Table  1  of 
this  paragraph,  except  as  provided  in 

§  178  348-10. 
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Table  1.— Minimum  Emergency  Vent 
Capacity 
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(1)  Primary  pressure  relief  system. 
Unless  otherwise  specifled  in  the 
applicable  individual  specification,  the 
primary  relief  system  must  have  a 
minimum  venting  capacity  of  12,000 
SCFH  per  350  square  feet  of  exposed 
tank  area,  but  in  any  case  at  least  one 
fourth  the  required  total  venting 
capacity  for  the  cargo  tank. 

(2)  Secondary  pressure  relief  system. 
If  the  primary  pressure  relief  system 
does  not  provide  the  required  total 
venting  capacity,  additional  capacity 
must  be  provided  by  a  secondary 
pressure  relief  system. 

(f)  Certification  of  pressure  relief 
devices.  The  manufacturer  of  any 
pressure  relief  device,  including  valves, 
frangible  (rupture)  disks,  vacuum  vents 
and  combination  devices  must  certify 
that  the  device  model  was  designed  and 
tested  in  accordance  with  this  section 
and  the  appropriate  cargo  tank 
speciHcation.  The  certificate  must 
contain  sufflcient  information  to 
describe  the  device  and  its  performance. 
The  certificate  must  be  signed  by  a 
responsible  official  of  the  manufacturer 
who  approved  the  flow  capacity 
certification. 

(g)  Rated  flow  capacity  certification 
lest.  Each  pressure  relief  device  model 
must  be  successfully  flow  capacity 


certification  tested  prior  to  first  use. 
Devices  having  one  design,  size  and  set 
pressure  are  considered  to  be  one 
model.  The  testing  requirements  are  as 
follows: 

(1)  At  least  3  devices  of  each  specific 
model  must  be  flow  capacity  tested  at  a 
pressure  not  greater  than  130  percent  of 
the  MAWP  of  the  cargo  tank.  For  a 
device  model  to  be  certified,  the 
capacities  of  the  devices  tested  must  fall 
within  a  range  of  plus  or  minus  5  percent 
of  the  average  for  the  devices  tested. 

(2)  The  rated  flow  capacity  of  a  device 
model  may  not  be  greater  than  90 
percent  of  the  average  value  for  the 
devices  tested. 

(3)  The  rated  flow  capacity  derived  for 
each  device  model  must  be  certified  by 

a  responsible  official  of  the  device 
manufacturer. 

(h)  Marking  of  pressure  relief  devices. 
Each  pressure  relief  device  must  be 
permanently  marked  with  the  following: 

(1)  Manufacturer's  name; 

(2)  Model  number 

(3)  Set-to-discharge  pressure,  in  psig; 
and 

(4)  Rated  flow  capacity,  in  SCFH  at 
the  rating  pressure,  in  psig. 

9178.346-11    Tank  outlets. 

Each  tank  outlet  that  may  contain 
lading  in  any  tank  attitude  must  be 
equipped  with  a  stop-valve  or  other  leak 
tight  closure  in  accordance  with  this 
section  (such  tank  outlets,  closures  and 
associated  piping  must  be  protected  in 
accordance  with  i  178.345-8). 

(a)  Each  loading/unloading  outlet 
must  be  equipped  with  an  internal  self- 
closing  stop  valve  or  with  an  external 
self-closing  stop  valve  located  as  close 
as  possible  to  the  tank  shell.  Each  self- 
closing  valve  system  must  be  designed 
to  close  within  30  seconds  of  actuation. 
Each  self-closing  stop  valve  must  be 
designed  such  that  during  transportation 
the  valve  is  in  a  securely  closed  position 
such  that  if  the  actuating  system  is 
sheared  off  or  damaged  in  an  accident 
the  valve  will  remain  closed  and 
capable  of  retaining  product.  For 
external  valves,  the  self-closing  function 
is  required  only  for  emergency 
situations  such  as  a  fire  or  hose  rupture. 
During  normal  loading/ unloading 
operations  the  valve  may  be  manually 
operated.  In  addition  to  normal  means 
of  closure,  each  internal  or  external  self- 
closing  stop  valve  must  be  fitted  with  a 
remotely  activated  means  of  closure 
located  more  than  10  feet  from  the  stop 
valve,  as  specified  below.  Cable  linkage 
to  these  closures  must  be  corrosion 
resistant  and  effective  in  all  types  of 
environment  and  weather.  Any  loading/ 
imloading  connection  extending  beyond 
the  self-closing  stop  valve  must  be  fitted 


with  another  stop  valve  at  the  end  of 
such  connection. 

(1)  For  cargo  tanks  intended  for 
flammable,  pyrophoric  oxidizing  or 
Poison  B  liquids,  the  remote  means  of 
closure  must  be  activated  for  closure  by 
manual  or  mechanical  means.  In 
addition,  in  case  of  fire  each  stop  valve 
must  be  activated  for  closure  by  an 
automatic  heat  activated  means  located 
as  close  as  possible  to  the  loading/ 
unloading  connection.  Thermally 
activated  closures  must  activate  at  a 
temperature  not  over  250  °F. 

(2)  For  cargo  tanks  intended 
exclusively  for  a  lading  other  than  those 
mentioned  in  paragraph  (a)(1)  of  this 
section  the  remote  means  of  closure  may 
be  actuated  by  manual  or  mechanical 
means  only. 

(b)  Each  tank  outlet  that  is  not  a 
loading/unloading  outlet  must  be 
equipped  with  a  stop-valve  or  other  leak 
tight  closure  located  as  close  as 
practicable  to  the  tank  outlet.  Any 
connection  extending  beyond  this 
closure  must  be  fitted  with  another  stop- 
valve  at  the  end  of  such  connection. 

S178.34S-12    Gauging  devicM. 

Each  cargo  tank  except  a  tank 
intended  to  be  filled  by  weight,  must  be 
equipped  with  a  gauging  device  that 
indicates  the  maximum  permitted  liquid 
level  to  an  accuracy  of  0.5  percent. 
Gauge  glasses  are  not  permitted. 

S  178,345-13   PrMcure  and  leakage  tests. 

(a)  Each  tank  must  be  pressure  and 
leak  tested  in  accordance  with  this 
section  and  S§  178.346-13(a),  178.347- 
13(a)  or  17&348-13(a).  as  applicable. 

(b)  Pressure  test  Each  tank  or  tank 
compartment  must  be  tested 
hydrostatically  or  pneumatically.  Each 
tank  of  a  multi-tank  cargo  tank  motor 
vehicle  must  be  tested  with  the  adjacent 
tanks  empty  and  at  atmospheric 
pressure.  Each  closure,  except  pressure 
relief  devices  and  loading/unloading 
venting  devices  rated  at  less  than  the 
prescribed  test  pressure,  must  be  in 
place  during  the  test.  If  the  venting 
device  is  not  removed  during  the  test, 
such  device  must  be  rendered 
inoperative  by  a  clamp,  plug  or  other 
equally  effective  restraining  device, 
which  may  not  prevent  the  detection  of 
leaks,  or  damage  the  device.  Restraining 
devices  must  be  removed  immediately 
after  the  test  is  completed. 

(1)  Hydrostatic  method.  Each  tank, 
including  its  domes,  must  be  filled  with 
water  or  other  liquid  having  similar 
viscosity,  the  temperature  of  which  may 
not  exceed  100  *F.  The  tank  must  then 
be  pressurized  as  prescribed  in  the 
applicable  specification.  The  pressure 


must  be  gauged  at  the  top  of  the  tank. 
The  prescribed  test  pressure  must  be 
maintained  for  at  least  10  minutes 
during  which  time  the  tank  must  be 
inspected  for  leakage,  bulging,  or  other 
defect. 

(2)  Pneumatic  method.  A  pneumatic 
test  may  be  used  in  place  of  the 
hydrostatic  test.  The  tank  must  be 
pressurized  with  air  or  similar  gas.  Test 
pressure  must  be  reached  gradually  by 
increasing  the  pressure  to  one  half  of 
test  pressure.  Thereafter,  the  pressure 
must  be  increased  in  steps  of 
approximately  one  tenth  of  the  test 
pressure  until  test  pressure  is  reached. 
Test  pressure  must  be  held  for  at  least  5 
minutes.  The  pressure  must  then  be 
reduced  to  inspection  pressure  which 
must  be  maintained  while  the  entire 
cargo  tank  surface  is  inspected  for 
leakage  or  other  sign  of  defects.  The 
inspection  method  must  consist  of 
coating  the  entire  surface  of  the  tank, 
particularly  each  joint,  with  a  solution  of 
soap  and  water  or  other  equally 
sensitive  method.  Suitable  safeguards 
must  be  provided  to  protect  employees 
and  other  persons  should  a  failure  occur. 

(c)  The  cargo  tank  with  all  its 
accessories  in  place  and  operable  must 
be  leak  tested  at  not  less  than  80  percent 
of  tank's  MAWP  with  the  pressure 
maintained  for  at  least  5  minutes. 

(d)  Any  cargo  tank  that  leaks,  bulges 
or  shows  any  other  sign  of  defect  must 
be  rejected.  Rejected  cargo  tanks  must 
be  suitably  repaired  and  retested 
successfully  prior  to  being  returned  to 
service.  The  retest  after  any  repair  must 
use  the  same  method  of  test  under 
which  the  cargo  tank  was  originally 
rejected. 

§178.345-14    Marking. 

(a)  General.  The  manufacturer  shall 
certify  that  each  cargo  tank  motor 
vehicle  has  been  designed,  constructed 
and  tested  in  accordance  with  the 
applicable  Specification  DOT  406,  DOT 
407  or  DOT  412  (§§  178.345, 178.346, 
178.347, 178.348  of  this  part)  cargo  tank 
requirements,  and  when  applicable,  with 
the  ASME  Code.  The  certification  shall 
be  accomplished  by  marking  the  tank  as 
prescribed  in  paragraphs  (b)  and  (c)  of 
this  section  and  by  preparing  the 
certificate  prescribed  in  S  178.345-15. 
Metal  plates  prescribed  by  paragraphs 
(b),  (c),  (d)  and  (e)  of  this  section  must 
be  permanently  affixed  to  the  tank  or  its 
integral  supporting  structure,  by  brazing, 
or  welding  around  the  plate  perimeter. 
These  plates  must  be  affixed  on  the  left 
side  of  the  vehicle  near  the  front  of  the 
cargo  tank  (or  the  front-most  tank  of  a 
multi  tank  cargo  tank  motor  vehicle),  in 
a  place  readily  accessible  for  inspection. 
The  plates  must  be  permanently  and 


plainly  marked  in  English  by  stamping, 
embossing  or  other  means  in  characters 
at  least  Vie  inch  high. 

(b)  Nameplate.  Each  cargo  tank  must 
have  a  corrosion  resistant  nameplate 
permanently  attached  to  it.  The  • 
following  information,  in  addition  to  that 
required  by  the  ASME  Code,  must  be 
marked  on  the  tank  nameplate 
(parenthetical  abbreviations  may  be 
used): 

(1)  DOT  Specification  number  DOT 
XXX  (DOT  XXX),  where  "XXX"  is 
replaced  with  the  apphcable 
specification  number. 

(2)  Original  test  date,  month  and  year 
(Orig.  Test  Date). 

(3)  Tank  MAWP,  in  psig  (MAWP). 

(4)  Tank  test  pressure  (Test  P),  in  psig. 

(5)  Tank  design  temperature  range 
(Design  temp,  range) °F  to T. 

(6)  Nominal  capacity  (Water  cap.),  in 
gallons. 

(7)  Maximum  design  density  of  lading 
(Max.  design  lading  dens.),  in  pounds 
per  gallon. 

(8)  Material  specification  number — 
shell  (Mat  spec. — shell  yyy***),  where 
"yyy"  >«  replaced  by  the  alloy 
designation  and  "***••  by  the  alloy  type. 

(9)  Material  specification  number — 
heads  (Mat.  spec. — heads  yyy***), 
where  "yyy"  is  replaced  by  the  alloy 
designation  and  "***"  by  the  alloy  type. 

(10)  Minimum  thickness — shell  (Min. 

thick. — shell),  top ,  side . 

bottom ,  in  inches. 

(11)  Minimum  thickness — ^heads  (Min. 
thick. — head],  in  inches. 

(12)  Manufactured  thickness — shell 

(Mfd.  shell  thick.),  top ,  side , 

bottom ,  in  inches. 

(13)  Manufactured  thickness — heads 
(Mfd.  heads  thick.),  in  inches. 

(14)  Weld  material  (Weld  mat.). 

(15)  Exposed  surface  area,  in  square 
feet. 

(c)  Specification  plate.  Each  cargo 
tank  motor  vehicle  must  have  an 
additional  corrosion  resistant  metal 
specification  plate  attached  to  it.  The 
specification  plate  must  contain  the 
following  information  (parenthetical 
abbreviations  may  be  used): 

(1)  Cargo  tank  motor  vehicle  ^ 
manufacturer  (CTM  veh.  mfr.). 

(2)  Cargo  tank  motor  vehicle 
certification  date  (CTM  veh.  cert,  date), 
if  different  from  the  cargo  tank 
certification  date. 

(3)  Cargo  tank  manufacturer  (CT  mfr.); 

(4)  Cargo  tank  date  of  manufacture 
(CT  date  of  mfr.),  month  and  year. 

(5)  Maximum  weight  of  lading~(Max. 
payload),  in  pounds. 

(6)  Maximum  loading  rate  in  gallons 
per  minute  (Max  load,  rate,  GPM)  at 
maximum  loading  pressure psig. 


(7)  Maximum  unloading  rate  in  gallons 
per  minute  (Max.  unload,  rate.  GPM).  at 
maximum  unloading  pressure psig- 

(8)  Lining  material  (Lining). 

(9)  Heating  system  design  pressure 
(Heating  sys.  press.],  in  psig,  if 
applicable. 

(10)  Heating  system  design 
temperature  (Heating  sys.  temp.),  in  *F, 
if  applicable. 

(d)  Multi-tank  cargo  tank  motor 
vehicle.  For  a  cargo  tank  motor  vehicle 
having  one  cargo  tank  or  having  all  its 
cargo  tanks  not  separated  by  any  void 
space,  the  information  required  by 
paragraphs  (b)  and  (c)  of  this  section 
may  be  combined  on  one  specification 
plate.  When  separated  by  a  void  space, 
each  cargo  tank  must  have  an  individual 
nameplate  as  required  in  paragraph  (b) 
of  this  section.  The  cargo  tank  motor 
vehicle  may  have  a  combined  nameplate 
and  specification  plate.  When  only  one 
plate  is  used,  the  plate  must  be  visible 
and  not  covered  by  any  insulation  and 
the  required  information  must  be  listed 
on  the  plate  from  front  to  rear  in  the 
order  of  the  corresponding  cargo  tank 
location. 

(e)  Variable  specification  cargo  tank. 
Each  variable  specification  cargo  tank 
must  have  a  corrosion  resistant  metal 
variable  specification  plate  attached  to 
it.  The  mounting  of  this  variable 
specification  plate  must  be  such  that 
only  the  plate  identifying  the  applicable 
specification  under  which  the  tank  is 
being  operated  is  legible. 

(1)  The  following  information  must  be 
included  (parenthetical  abbreviations 
are  authorized): 

Specificalion  DOT  XXX  (DOT  XXX).  where 
"XXX"  is  replaced  with  the  applicable 
specification  nuint>er. 

Equipment  required  ^^■'J^  , 

Pressure  relief  devices: 

Pressure  actuated  type 

Fusible  type 

Frangible  type 

Lading  discharge  devices ...  

Top — .'. 

Bottom 

Pressure  unloading  fitting ..  

Closures: 

Manhole _ „.  

Fill  openings 

Discharge  openings —  

'  Requireo^ting — to  meet  the  applicable 
specification. 

(2)  If  no  change  of  information  in  the 
specification  plate  is  required,  the  letters 
"NC"  must  follow  the  rating  required.  If 
the  cargo  tank  is  not  so  equipped,  the 
word  "None"  must  be  inserted. 
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(3)  Those  parts  to  be  changed  or 
added  must  be  stamped  with  the 
appropriate  MC  or  DOT  Specification 
markings. 

(4)  The  alterations  that  must  be  made 
in  order  for  the  tank  to  be  modified  from 
one  specification  to  another  must  be 
clearly  indicated  on  the  manufacturer's 
certificate  and  on  the  variable 
specification  plate. 

S17S.345.1S    CertHlcatloa 

(a)  The  manufacturer  of  a  cargo  tank 
motor  vehicle  made  to  any  of  these 
specifications  must  furnish  the  owner,  at 
or  before  the  time  of  delivery,  the 
following: 

(1)  A  certificate  signed  by  a 
responsible  official  of  the  manufacturer 
and  a  Registered  Inspector  certifying 
that  the  cargo  tank  motor  vehicle  is 
constructed,  tested  and  completed  in 
conformance  with  the  applicable 
specification.  The  manufacturer's  and 
the  Registered  Inspector's  registration 
number  must  appear  on  the  certificate 
(See  Subpart  F,  Part  107  in  subchapter  B 
of  this  chapter). 

(2)  For  a  variable  specification  cargo 
tank,  a  certificate  signed  by  a 
responsible  official  of  the  manufacturer 
end  a  Registered  Inspector  that  the 
cargo  tank  is  constructed  for  variable 
specification  service.  The  certificate 
must  include  all  the  information 
required  and  marked  on  the  variable 
specification  plate. 

(b)  In  the  case  of  a  cargo  tank  motor 
vehicle  manufactured  in  two  or  more 
stages,  each  manufacturer  who  performs 
a  manufacturing  operation  on  the 
incomplete  vehicle  or  portion  thereof 
shall  furnish  to  the  succeeding 
manufacturer,  at  or  before  the  time  of 


delivery,  a  certificate  covering  the 
particular  operation  performed  by  that 
manufacturer  and  any  certificate(s) 
received  from  previous  manufacturers 
including  the  certificate  received  from 
the  Design  Certifying  Engineer.  The 
certiflcate(s)  must  include  sufficient 
sketches  or  drawings,  and  other 
information  to  indicate  the  make,  size, 
model  and  location  of  each  valve  and 
pressure  relief  device,  and  the 
arrangement  of  all  piping  associated 
with  the  tank.  Each  certificate  must  be 
signed  by  a  responsible  official  of  the 
manufacturing  firm  for  the  portion  of  the 
complete  cargo  tank  motor  vehicle 
represented  thereby,  such  as  basic  tank 
fabrication,  insulation,  jacket,  lining  or 
piping.  The  Hnal  manufacturer  shall 
furnish  the  owner  with  all  certificates, 
excluding  sketches  and  drawings. 

{178.346    Specification  DOT  406;  cargo 
tank  motor  vthld*. 

S  176.346-1    QcfMral  rvqulrtmMits. 

(a)  Each  Specification  DOT  406  cargo 
tank  motor  vehicle  must  meet  the 
general  design  and  construction 
requirements  in  S  178.345,  in  addition  to 
the  specific  requirements  contained  in 
this  section. 

(b)  Maximum  Allowable  Working 
Pressure:  The  MAWP  of  each  cargo  tank 
must  be  no  lower  than  2.65  psig  and  no 
higher  than  4  psig. 

(c)  Vacuum  loaded  cargo  tanks  must 
not  be  constructed  to  this  specification. 

(d)  Each  cargo  tank  must  be 
"constructed  in  accordance  with  the 
ASME  Code"  except  as  modified  herein: 

(1)  The  record-keeping  requirements 
contained  in  the  ASME  Code  Section 
VIII,  Division  I  do  not  apply.  Parts  UG- 


90  thru  94  of  Section  VIII,  Division  I  do 
not  apply.  Inspection  and  certification 
must  be  made  by  an  inspector  registered 
in  accordance  with  Subpart  F  of  Part 
107. 

(2)  Loadings  must  be  as  prescribed  in 
i  178.346-3. 

(3)  Formed  heads  must  have  a  knuckle 
radius  of  at  least  3  times  the  material* 
thickness,  and  in  no  case  less  than  one- 
half  inch.  Inserted  or  stuffed  head 
attachment  to  the  shell  by  fillet  weld  is 
authorized  when  such  head  is  of  a 
thickness  authorized  by  UG-32  and 

S  178.346-2.  Shell  sections  of  cargo  tanks 
designed  with  a  non-circular  cross- 
section  need  not  be  given  a  preliminary 
curvature,  as  prescribed  in  UG-79. 

(4)  Marking,  certification,  data  reports, 
and  nameplates  must  be  as  prescribed 
in  S9  178.345-14, 178.346-14, 178.345-15. 
and  178.346-15. 

(5)  Manhole  closure  assemblies  must 
conform  to  fi  S  178.345-5  and  178.346-5. 

(6)  Pressure  relief  devices  must  be  as 
prescribed  in  5§  178.345-10  and  178.346- 
10. 

(7)  The  hydrostatic  or  pneumatic  test 
must  be  as  prescribed  in  SS  178.345-13 
and  178.346-13. 

(8)  The  following  parts  of  the  ASME 
Code,  Section  VIII,  Division  I  do  not 
api^:  UG-12.  UC-34,  UG-77.  UG-80. 
UG-81,  and  UG-  96. 

S  178.346-2    Material  and  thickneu  of 
matcriaL 

(a)  The  type  and  thickness  of  material 
for  DOT  406  cargo  tanks  must  conform 
to  S  178.345-2  of  this  Part,  but  may  in  no 
case  be  less  than  that  indicated  in 
Tables  I  and  II  below. 


Tabl£  I.— Minimum  Thickness  of  Heads  (or  Bulkheads  and  Baffles  When  Used  as  Tank  Reinforcement)  Using  Mild  Steel 
(MS),  High  Strength  Low  Alloy  Steel  (HSLA),  Austenitic  Stainless  Steel  (SS)  or  Aluminum  (AL)— Expressed  in 
Decimals  of  an  Inch  After  Forming 


MatwM 

Vokjnw  capacity  in  gallons  per  incti  of  length 

14  or  IMS 

Ovw14to22 

23andover 

MS 

hslass 

AL 

MS 

HSLASS 

AL 

MS 

HSLASS 

AL 

Ttucfcnm 

.100 

.100 

.160 

.115 

.115 

.173 

.129 

.129 

.187 
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Table  II.— Minimum  Thickness  of  Shell 
Using  Mild  Steel  (MS),  High 
Strength  Low  Auoy  Steel  (HSLA), 
AusTENmc  Stainless  Steel  (SS)  or 
Aluminum  (AL>— Expressed  in  Deci- 
mals OF  AN  Inch  After  Forming  » 


Rated  capacity 
(gallons) 

MS 

ss/hsla 

AL 

More  than  0  to  at 
least  4,500 

0.100 

0.115 

0.129 
0.143 

0.100 

0.100 

0.129 
0.143 

0  151 

Mofe  than  4.500  to 
at  least  8,000 

0  160 

Mofe  than  8,000  to 

at  least  14.000 

More  than  14,000 

0.173 
0.187 

'  Maximum  distance  tjetween  bulkheads,  baffles, 
or  nng  stitfeners  shaH  not  exceed  60  inches. 

§178.346-3    Structural  Integrity. 

The  structural  integrity  of  each  cargo 
tank  motor  vehicle  must  conform  to 
§  178.345-3. 

§178.346-4    Joints. 

All  joints  in  the  fabrication  of  each 
cargo  tank  must  conform  to  S  17a345-4. 

§178.346-5    Manhoit  assemblies. 

Each  manhole  assembly  must  conform 
to  §  178.345-5. 

§  178.346-6    Supports  and  anchoring. 

Supports  and  anchoring  on  each  cargo 
tank  motor  vehicle  must  conform  to 
§  178.345-6. 

§178.346-7    Circumfsrential 
reinforcement 

The  circumferential  reinforcement  on 
each  cargo  tank  must  conform  to 
§  178.345-7. 

§  178.346-8  Accident  damage  protection. 
Each  cargo  tank  motor  vehicle  must 
be  protected  from  accident  damage  in 
accordance  with  §  178.345-8. 

§178.346-9    Pumps,  piping,  iioses  and 
connections. 

Each  pump  and  all  piping,  hoses  and 
connections  on  each  cargo  tank  motor 
vehicle  must  conform  to  S  178.345-9. 

§178.346-10    Pressure  relief. 

(a)  Each  cargo  tank  must  be  equipped 
with  a  pressure  relief  system  in 
accordance  with  §  178.345-10  and  this 
section. 

(b)  Type  and  construction.  In  addition 
to  the  pressure  relief  devices  required  in 
§  178.345-10: 

(1)  Each  cargo  tank  must  be  equipped 
with  one  or  more  vacuum  relief  devices; 
and 

(2)  Each  cargo  tank  may  be  equipped 
with  one  or  more  normal  vents  set  to 
open  at  not  less  than  1  psig.  Each 
normal  vent  must  be  designed  to  prevent 
loss  of  lading  through  the  device  in  case 


of  cargo  tank  motor  vehicle  overturn. 
Cargo  tanks  equipped  with  a  normal 
vent  may  be  used  only  for  those  ladings 
meeting  the  requirements  of 
§  173.33(c)(l)(i)(c). 

(c)  Pressure  settings  of  relief  valves. 
(1)  Notwithstanding  the  requirements  of 
S  178.345-10,  each  pressure  relief  valve 
must: 

(i)  Be  set  to  function  at  125  percent  of 
the  MAWP  and  not  less  than  3.3  psig; 

(ii)  Fimction  at  a  pressure  not  greater 
than  110  percent  of  the  set  pressure  and 
not  less  than  the  set  pressure; 

(iii)  Reclose  at  a  pressure  not  less  than 
80  percent  of  the  set-to-discharge 
pressure. 

(2)  Each  vacuimi  relief  device  must  be 
set  to  open  at  no  more  than  6  ounces 
vacuum. 

(d)  Venting  capacities. 

(1)  The  total  venting  capacity  of  the 
pressure  relief  system  must  limit  the 
cargo  tank  pressure  to  not  greater  than 
cargo  tank  test  pressure.  The  total 
venting  capacity  rated  at  no  greater  than 
cargo  tank  test  pressure,  must  be  at 
least  that  specifled  in  the  table  in 

S  178.345-10(e). 

(2)  The  primary  pressure  relief  valve 
must  have  a  minimum  venting  capacity 
of  at  least  6.000  SCFH  of  free  air,  rated 
at  not  greater  than  the  tank  test 
pressure. 

(3)  Each  vacuum  relief  system  must 
have  sufficient  capacity  to  limit  the 
vacuum  to  1  psig. 

(4)  If  pressure  loading  or  luiloading 
devices  are  provided,  the  relief  system 
must  have  adequate  vapor  and  liquid 
capacity  to  limit  the  tank  pressure  to  130 
percent  of  MAWP  at  maximum  loading 
or  unloading  rate.  The  maximum  loading 
and  unloading  rates  must  be  included  on 
the  metal  specification  plate. 

§178.346-11    Outitts. 

(a)  All  outlets  on  each  tank  must 
conform  to  §  178.345-11  and  this  section. 

(b)  External  self-closing  stop-valves 
are  not  authorized  as  an  alternative  to 
internal  self-closing  stop-valves  on 
loading/unloading  outlets. 

§178.346-12    Gauging  devicss. 

Any  gauging  device  on  DOT  406  cargo 
tanks  must  conform  to  §  178.345-12. 

§  178.346-13    Pressure  and  Isakags  tests. 

(a)  Each  cargo  tank  must  be  tested  in 
accordance  with  §  178.345-13  and  this 
section. 

(b)  Pressure  test  Test  pressure  must 
be  as  follows: 

(1)  Using  the  hydrostatic  test  method, 
the  test  pressure  must  be  the  greater  of 
5.0  psig  or  1.5  times  the  cargo  tank 
MAWP. 


(2)  Using  the  pneumatic  test  method, 
the  test  pressure  must  be  the  greater  of 
5.0  psig  or  1.5  times  the  cargo  tank 
MAWP,  and  the  inspection  pressure 
must  be  the  cargo  tank  MAWP. 

(c)  Leakage  tesL  Where  applicable, 
the  Environmental  Protection  Agency's 
"Method  27 — Determination  of  Vapor 
Tightness  of  Casoline  Delivery  Tank 
Using  Pressure — Vacuiun  Test"  40  CFR 
Part  60  Appendix  A.  is  an  acceptable 
alternate  leakage  test 

§178.346-14    liaridng. 

Each  cargo  tank  motor  vehicle  must 
be  marked  in  accordance  with 
§  178.345-14. 

§178.346-15    Certificatioa 

Each  cargo  tank  motor  vehicle  must 
be  certified  in  accordance  with 
S  178.345-15. 

§178.347    Spedfication  DOT  407;  cargo 
tanlc  motor  vdiicie. 

S  178347-1    General  requirements. 

(a)  Each  specification  EKDT  407  cargo 
tank  motor  vehicle  must  conform  to  the 
general  design  and  construction 
requirements  in  §  178.345  in  addition  to 
the  specific  requirements  contained  in 
this  section. 

(b)  Each  tank  must  be  of  a  circular 
cross-section  and  have  an  MAWP  of  at 
least  25  psig. 

(c)  Any  cargo  tank  built  to  this 
specification  with  a  MAWP  greater  than 
35  psig  and  each  tank  designed  to  be 
loaded  by  vacuum  must  be  "constructed 
and  certified  in  accordance  with  the 
ASME  Code  ".  The  external  design 
pressure  for  a  cargo  tank  loaded  by 
vacuiun  must  be  at  least  15  psi. 

(d)  Each  cargo  tank  built  to  this 
specification  with  MAWP  less  than  35 
psig  must  be  "constructed  in  accordance 
writh  the  ASME  Code  "  except  as 
modified  hereir.: 

(1)  The  record-keeping  requirements 
contained  in  the  ASME  Code,  Section 
Vni,  Division  I,  do  not  apply.  The 
inspection  requirements  of  parts  UG-90 
thru  94  do  not  apply.  Inspection  and 
certification  must  h"  made  by  an 
inspector  registered  in  accordance  with 
Subpart  F  of  Part  107. 

(2)  Loadings  must  be  as  prescribed  in 
§  178.347-3. 

(3)  Formed  heads  must  have  a  knuckle 
radius  of  at  least  3  times  the  material 
thickness,  and  in  no  case  less  than  one- 
half  inch.  Inserted  or  stuffed  head 
attachment  to  the  shell  by  fillet  weld  is 
authorized  when  such  head  is  of  a 
thickness  authorized  by  UG-32  and    ■ 

5  178.347-2. 
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(4]  Marking,  certification,  data  reports 
and  nameplatei  must  be  as  prescribed 
in  li  17&345-14. 178.347-14. 178.345-15. 
and  178.347-  IS. 

(5)  Manhole  closure  assemblies  must 
conform  to  Si  178.345-5  and  178.347-5. 

(6)  Pressure  relief  devices  must  be  as 


prescribed  in  {{17&345-10  and  176.347-     |17tJ47-2    MatarW  and  thicfcnats  of 
10. 

(7)  The  hydrostatic  or  pneumatic  test 
must  be  as  prescribed  in  S(  178.345-13 
and  17&347-13. 

(8)  The  following  parts  of  the  ASME 
Code  do  not  apply:  UG-12,  UG-34,  UG- 
77.  UG-80.  and  UG-81.  and  UG-96. 


(a)  The  type  and  thickness  of  material 
for  DOT  407  speciflcation  cargo  tanks 
must  conform  to  i  178.345-2  and  this 
section.  In  no  case  may  the  thickness  be 
less  than  that  indicated  in  Tables  I  and 
n  below. 


Table  I— Minimum  Thickness  of  Heads,  Bulkheads  and  Baffles  When  Used  as  Tank  Reinforcement)  Using  Mild  Steel 
(MS).  High  Strength  Low  Alloy  Steel  (HSLA).  Austenitic  Stainless  Steel  (SS)  and  Aluminum  (AL)— Expressed  in 
Decimals  of  an  Inch 


Vokjm*  capcdty  in  gaUons  par  inch 


TNcfcnaM  (MS). 

TNclinsss  (HSLA).. 

TNckntM  (SS). 

TWcfcnaw  (AL) 


10  or 


0.100 
0.100 
0.100 
0.160 


OvarlO 
10  14 


0.100 
0.100 
0.100 
0.160 


Ow«r14 
to  18 


0.115 
0.115 
0.115 
0.173 


Over  18 
to  22 


0.129 
0.129 
0.129 
0187 


Over  22 
to  26 


0.129 
0.129 
0.129 
0.194 


Over  26 
10  30 


0.143 
0.143 
0.143 
0.216 


Over  30 


0.156 
0.156 
0.156 
0.237 


Table  II— Minimum  Thk»<ne88  of  Sheu  Using  Mild  Steel  (MS),  High  Strength  Low  Alloy  Steel  (HSLA),  Austenitic 
Stainless  Steel  (SS)  and  Aluminum  (AL)— Expressed  in  Decimals  of  an  Inch 


Vdums  capsdty  In  gallons  psr  Incti 


(MS).. 


I  (HSLA).. 
TNcfcnaaa  (88) — 
TNcfcnaaa  (AL) 


10  or 


0.100 
0.100 
0.100 
0.151 


Over  10 
to  14 


0.100 
0.100 
0.100 
0.151 


Over  14 
to  18 


0.115 
0.115 
0.115 
0.160 


Over  18 
to  22 


0.129 
0.129 
0.129 
0.173 


Over  22 

to  26 


0.129 
0.129 
0.129 
0.194 


Over  26 
to  30 


0.143 
0.143 
0.143 
0.216 


Over  30 


0.156 
0.156 
0.156 
0.237 


|17«447-S   Structural  Intagrtty. 

The  structural  integrity  of  each  cargo 
tank  motor  vehicle  must  conform  to 
1 178.345-3. 

I17M47-4    Joints. 

All  joints  in  the  fabrication  of  each 
cargo  tank  must  conform  to  i  17&345-4. 


S  A79M7-9   Pump*,  piping,  hosaa  and 


I17M47-6 

Each  manhole  assembly  must  conform 
to  i  17&345-6.  except  that  each  manhole 
assembly  must  be  capable  of 
withstanding  internal  fluid  pressures  of 
40  psig  or  test  pressure  of  the  tank, 
whichever  is  greater. 

f17M47-«   Supports  and  anettorins. 

Supports  and  anchoring  on  each  cargo 
tank  motor  vehicle  must  be  in 
conformance  with  i  17a345-e. 

f17U47-7    Ctrcumftrwttial 


The  circumferential  reinforcement  on 
each  cargo  tank  must  conform  to 

1 178.345-7. 

f17t.347-«   Aoddant  damaga  protaetion. 

Each  cargo  tank  motor  vehicle  must 
be  protected  from  accident  damage  in 
accordance  with  {  178.345-8. 


Each  pump  and  all  piping,  hoses  and 
connections  on  each  cargo  tank  motor 
vehicle  must  conform  to  1 178.345-0. 

1178447-10    Proaaura  raHaf . 

(a)  Each  cargo  tank  must  be  equipped 
with  a  pressure  and  vacuum  relief 
system  in  accordance  with  {  178.340-10 
and  this  section. 

(b)  Type  and  construction.  Vacuum 
relief  devices  are  not  required  for  cargo 
tanks  designed  to  be  loaded  by  vacuum. 

(c)  Pressure  settings  of  relief  valves. 
The  setting  of  pressure  relief  valves 
must  be  in  accordance  with  §  178.345- 
10(d). 

(d)  Venting  capacities. 

(1  j  The  total  venting  capacity  of  the 
pressure  relief  system  must  limit  the 
cargo  tank  pressure  to  not  greater  than 
150  percent  of  the  cargo  tank  MAWP. 
The  total  venting  capacity,  rated  at  no 
greater  than  150  percent  of  the  cargo 
tank  MAWP,  must  be  at  least  that 
specified  in  the  table  in  i  178.345-10(e). 

(2)  The  vacuum  relief  system  must 
limit  the  vacuum  to  less  than  80  percent 
of  the  design  vacuum  capability  of  the 
cargo  tank. 

(3)  If  pressure  loading  or  unloading 
devices  are  provided,  the  relief  system 
must  have  adequate  vapor  and  liquid 
capacity  to  limit  the  tank  pressure  to  130 


percent  of  the  MAWP  at  maximum 
loading  or  unloading  rate.  The  maximum 
loading  or  unloading  rate  must  be 
included  on  the  metal  specification 
plate. 

$178,347-11    Outlats. 

All  outlets  on  each  tank  must  conform 
to  S  17a345-ll. 

(178.347-12    Gauging  devicaa. 

Any  gauging  device  on  DOT  407  cargo 
tanks  must  conform  to  S  178.345-12. 

(178.347-13    Prassura  and  laakaga  fast 

(a)  Each  cargo  tank  must  be  tested  in 
accordance  with  S  178.345-13  and  this 
section. 

(b)  Pressure  test.  Test  pressure  must 
be  as  follows: 

(1]  Using  the  hydrostatic  test  method, 
the  test  pressure  must  be  at  least  40  psig 
or  1.5  times  tank  MAWP,  whichever  is 
greater. 

(2)  Using  the  pneumatic  test  method, 
the  test  pressure  must  be  40  psig  or  1.5 
times  tank  MAWP,  whichever  is  greater, 
and  the  inspection  pressure  is  tank 
MAWP. 

S  178.347-14    Marking. 

Each  cargo  tank  motor  vehicle  mubt 
be  marked  in  accordance  with 
S  178.345-14. 
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§178.347-15    Certification. 

Each  cargo  tank  motor  vehicle  must 
be  certified  in  accordance  with 
S  178.345-15. 

§178.348    Specification  DOT  412;  cargo 
tank  motor  vaMcia. 

§  178J48-1    Ganaral  raquiramanta. 

(a)  Each  specification  DOT  412  cargo 
tank  motor  vehicle  must  conform  to  the 
general  design  and  construction 
requirements  in  S  178.345  in  addition  to 
the  specific  requirements  of  this  section. 

(b)  The  MAWP  of  each  cargo  tank 
must  be  at  least  5  psig. 

(c)  The  MAWP  for  each  cargo  tank 
designed  to  be  loaded  by  vacuum  must 
be  at  least  25  psig  internal  and  15  psig 
external. 

(d)  Each  cargo  tank  having  a  MAWP 
greater  than  or  equal  to  15  psig  must  be 
of  circular  cross-section. 

(e)  Each  cargo  tank  having  a — 

(1)  MAWP  greater  than  or  equal  to  15 
psig  must  be  "constructed  and  certified 


in  conformance  with  the  ASME  Code  "; 
or 

(2)  MAWP  less  than  15  psig  must  be 
"constructed  in  accordance  with  the 
ASME  Code,"  except  as  modified 
herein: 

(i)  The  record-keeping  requirements 
contained  in  the  ASME  Code,  Section 
VIII,  Division  I,  do  not  apply.  Parts  UG- 
90  thru  94  of  Section  VIII,  Division  I  do 
not  apply.  Inspection  and  certification 
must  be  made  by  an  inspector  registered 
in  accordance  with  Subpart  F  of  Part 
107. 

(ii)  Loadings  must  be  as  prescribed  in 
§  178.34fr-3. 

(iii)  Formed  heads  must  have  a 
knuckle  radius  of  at  least  3  times  the 
material  thickness,  and  in  no  case  less 
than  one-half  inch.  Inserted  or  stuffed 
head  attachment  to  the  shell  by  fillet 
weld  is  authorized  when  such  head  is  of 
a  thickness  authorized  by  UG-32  and 
§  178.34ft-2.  Shell  sections  of  cargo  tanks 
designed  with  a  non-circular  cross- 


section  need  not  be  given  a  preliminary 
curvature  as  prescribed  in  UG-79. 

(iv)  Marking,  certification,  data 
reports,  and  nameplates  must  be  as 
prescribed  in  §§  178.345-14, 178.348-14. 
178.345-15.  and  178.348-15. 

(v)  Manhole  closure  assemblies  must  . 
conform  to  55  178.345-5  and  17a348-5. 

(vi)  Pressure  relief  devices  must  be  as 
prescribed  in  55  178.345-10  and  178.348- 
10. 

(vii)  The  hydrostatic  or  pneumatic  test 
must  be  as  prescribed  in  55  178.345-13 
and  178.348-13. 

(viii)  The  following  parts  of  the  ASME 
Code.  Section  VIII.  Division  I  do  not 
apply:  UO-12.  UG-34,  UG-77.  UG-flO. 
UG-^1,  and  U096. 

§178.348-2    Material  artd  ttiidinns  Of 
matenaL 

(a)  The  type  and  thickness  of  material 
for  DOT  412  cargo  tanks  must  conform 
to  5  178.345-2  of  this  Part,  but  in  no  case 
may  the  thickness  be  less  than  that 
indicated  in  Tables  I  and  II  below. 


Table  I.— Minimum  Thickness  of  Heads  (and  Bulkheads  and  Baffles  When  Used  as  Tank  Reinforcement)  Using  Mild 
Steel  (MS),  High  Strength  Low  Auoy  Steel  (HSLA).  Austenitic  Stainless  Steel  (SS)  or  Aluminum  Expressed  in 
Decimals  of  an  Inch 


Volume  capacity  (gallons  per  inch) 


Lading  density  at  60  °F  in  pounds  per  gallon 


Thickness  (inch),  steel 

Thickness  (inch),  aluninum . 


10  or  less 


10  lbs 
and 
less 
.100 
.144 


Over 
10  to 
13  lbs 
.129 
.187 


Over 
13  to 
16  lbs 
.157 
.227 


Over 
16  to 
26  lbs 
.187 
.270 


Over  10  to  14 


10  bs 
and 
less 
.129 
.187 


Over 
10  to 
13  lbs 
.157 
.227 


Over 
13  to 
16  lbs 
.187 
.270 


Ove' 
l^lbs 

.250 
.360 


Over  14  to  18 


10  bs 
and 
less 
.157 
.227 


Ovei 
10  tc 
13  lbs 
.250 
.360 


18  and  over 


Ovc 
13  to 
I6t>s 
.250 
.360 


lOlbt. 
anu 
lees 

.157 
.227 


Ove<-  Over 
10  to  I  13  to 
13K>s  I6bs 
.250  I  .312 
.360        .450 


Table  II.— Minimum  Thickness  of  Shell  Using  Mild  Steel  (MS).  High  Strength  Lov»/  Alloy  Steel  (HSLA)  or  Austenitic 

Stainless  Steel  (SS)— Expressed  in  Decimals  of  an  Inch 


Vokwie  capacity  in  gallons  per  inch 
Lading  density  at  60  'F  in  pounds  per  gallon. 


Thickness  (inch),  steel „.. 

Thickness  (inch),  akjminum „ 

Th4cknes8  (steel): 

OistafKes  between  heads  (and  buik- 
tieads  t>affles  and  nng  stifteners  when 
used  as  tank  reinforcement): 

36  m.  or  less „ 

Over  36  in.  to  54  inches 

Over  54  in.  to  60  inches 

ThKkness  (aluminum): 

Distances  between  heads  (and  bulk- 
heads baffles  and  nng  stiffeners  wtten 
used  as  tank  reinforcement): 

36  in.  Of  less 

Over  36  In.  to  54  inches 

Over  54  ia  to  60  inches 

Note:  Thickness  of  aluminum  material  - 
used. 


10  or  less 


10  bs 
and 
less 
.100 
.144- 


.100 
.100 
.100 


.144 
.144 
.144 


Over 
lOto 
13  bs 
.129 
.187 


.129 
.129 
.129 


.187 
.187 
.187 


Over 
13  to 
16  lbs 
.157 
.227 


.157 
.157 
.157 


.227 
.227 
.227 


Over 
16  bs 

.187 
.270 


.187 
.187 
.187 


.270 
.270 
.270 


Over  10  to  14 


10  bs 
and 
less 
.129 
.187 


.100 
.100 
.129 


144 
.144 
.187 


Over 
10  to 
13  lbs 
.157 
.227 


.129 
.129 
.157 


.187 
.187 
.227 


Over 
13  to 
16  lbs 
.187 
.270 


.157 
.157 
.187 


.227 
.227 
.270 


Over 
16  bs 

.250 
.360 


.187 
.167 
.250 


.270 
.270 
.360 


Over  14  to  18 


10  bs 
and 
less 
.157 
.227 


.100 
.129 
.157 


.144 
.187 
.227 


Over 
10  to 
13  bs 
.250 
.360 


.129 
157 
.250 


187 
.227 
.360 


Over 

13  to 

16  bs 

250 

.380 


.157 
.187 
.250 


227 
.270 
.360 


18  and  over 


10  bs 
and 
less 
.157 
.227 


.129 
.157 
187 


.187 
.157 
.270 


lOto  '  1310 

13  bs  16  bs 

.250  ;  .312 

.360  450 


.157  187 
250  i  .250 
.250  I      .312 


.227 
360 
.360 


.270 
.360 
450 


Steel  thickness  from  tables  I  and  H  times  (3x10'  divided  by  E)Vb,  where:  E  =  modulus  of  elasticity  of  matenal  to  be 
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S17S.34«-3    Structural  Integrity. 

The  structural  integrity  of  each  cargo 
tank  motor  vehicle  must  conform  to 
S  178.345-3. 

§17t.34S-4    Joint*. 

All  joints  in  the  fabrication  of  each 
cargo  tank  must  conform  to  i  178.345-4. 


§17«.34S-5 

Each  manhole  assembly  must  conform 
to  S  178.345-5. 

i  ^7%M»^^    Supports  and  anchorins. 

Supports  and  anchoring  on  each  cargo 
tank  motor  vehicle  must  be  in 
conformance  with  1 178.345-6. 

917S.349-7    Cireumtar«ntial 
mnrarcwiMm. 

The  circumferential  reinforcement  on 
each  cargo  tank  must  conform  to 
S  178.345-7. 

f17S.34S-«    AccMont  Oamago  Protoctloa 

Each  cargo  tank  motor  vehicle  must 
be  protected  from  accident  damage  in 
accordance  with  S  178.345-8. 

S  178.^49-9    Pumps,  piping,  hcsss  and 
connections. 

Each  pump  and  all  piping,  hoses  and 
connections  on  each  cargo  tank  motor 
vehicle  must  conform  to  {  178.345-9. 

S178.34»-10    Prsssur*  rsMsf . 

(a)  Each  cargo  tank  must  be  equipped 
with  a  pressure  and  vacuum  relief 
system  in  accordance  with  9  178.340-10 
and  this  section. 

(b)  Type  and  construction.  Vacuum 
relief  devices  are  not  required  for  cargo 
tanks  designed  to  be  loaded  by  vacuum. 

(c)  Pressure  settings  of  relief  valves. 
The  setting  of  the  pressure  relief  devices 
must  be  in  accordance  with  S  178.345- 
10(d).  except  as  provided  in  paragraph 
(d)(3)  of  this  section. 

(d)  Venting  capacities.  (1)  The 
vacuum  relief  system  must  limit  the 
vacuum  to  less  than  80  percent  of  the 
design  vacuum  capability  of  the  cargo 
tank. 

(2)  If  pressure  loading  or  unloading 
devices  are  provided,  the  pressure  relief 
system  must  have  adequate  vapor  and 
liquid  capacity  to  limit  tank  pressure  to 
the  cargo  tank  test  pressure  at  the 
maximum  loading  or  unloading  rate.  The 
maximum  loading  and  unloading  rates 
must  be  included  on  the  metal 
specification  plate. 

(3)  Cargo  tanks  used  in  dedicated 
service  for  materials  classed  as 
corrosive  material,  with  no  secondary 
hazard,  may  have  a  total  venting 
capacity  which  is  less  than  required  by 
S  178.345-10(e).  The  total  venting 
capacity  for  these  cargo  tanks  must  be 


determined  in  accordance  with  the 
formula  contained  in  S  178.270-ll(d)(3). 

§17«44t-11    Outitts. 

All  outlets  on  each  tank  must  conform 
to  §  178.345-11  and  this  section. 

9l7aJ4«-l2   QMigIng  dovtcw. 

Any  gauging  device  must  conform  to 
9  178.345-12. 

9178J4S-13.    Prsssurs  and  Isakags  tsst 

(a)  Each  cargo  tank  must  be  tested  in 
accordance  with  9  178.345-13  and  this 
section. 

(b)  Pressure  test.  Test  pressure  must 
be  as  follows: 

(1)  Using  the  hydrostatic  test  method, 
the  test  pressure  must  be  at  least  1.5 
times  MAWP. 

(2)  Using  the  pneumatic  test  method, 
the  test  pressure  must  be  at  least  1.5 
times  tank  MAWP,  and  the  inspection 
pressure  is  tank  MAWP. 

9178.34S-14    Marking. 

Each  cargo  tank  motor  vehicle  must 
be  marked  and  certified  in  accordance 
with  9  178.345-14. 

9178.344-15    Csrttflcation. 

Each  cargo  tank  motor  vehicle  must 
be  certified  in  accordance  with 
9  178.345-15. 

101.  A  new  part  180  is  added  to 
Subchapter  C  of  Title  49  to  read  as 
follows: 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAQINOS 

Subpart  A— Oanaral 

Sec. 

180.1  Purpose  and  scope. 

180.2  Applicability 

180.3  General  Requirements. 

Subpart  B-0  [Rsssrvsd] 

Subpart  E— OuaMfication  and  Maintenance 
of  Cargo  Tanks 

180.401     Applicability. 

180.403    Deflnitions. 

180.405    Qualification  of  cargo  tanks. 

180.407    Requirements  for  test  and 

inspection  of  cargo  tanks. 
180.409    Minimum  qualifications  for 

inspectors  and  testers. 
180.411    Acceptable  results  of  tests  and 

inspections. 
180.413    Repair,  modification,  stretching,  or 

rebarrelling  of  cargo  tanks. 
180.415    Test  and  inspection  markings. 
180.417    Reporting  and  record  retention 

requirements. 
Authority:  49  U.S.C.  1803. 1804, 1806. 1808: 
49  CFR  Part  1,  unless  otherwise  specified. 


Subpart  A— General 

9  180.1    Purpose  and  scope. 

This  part  prescribes  requirements 
pertaining  to  the  maintenance, 
reconditioning,  repair,  inspection  and 
testing  of  packagings,  and  any  other 
function  having  an  effect  on  the 
continuing  qualification  and  use  of  a 
packaging  under  the  requirements  of  this 
subchapter. 

§180.2    AppHciMiity. 

(a)  Any  person  who  performs  a 
function  prescribed  in  this  part  shall 
perform  diat  function  in  accordance 
with  this  part 

(b)  Any  person  who  performs  a 
function  prescribed  in  this  part  is 
considered  subject  to  the  regulations  of 
this  subchapter  when  that  person — 

(1)  Makes  any  representation 
indicating  compliance  with  one  or  more 
of  the  requirements  of  this  part;  or 

(2)  Reintroduces  a  packaging  into 
commerce  that  bears  markings 
indicating  compliance  with  this  part. 

S  180.3    General  requirements. 

(a)  No' person  may  represent,  mark, 
certify,  sell,  or  offer  a  packaging  or 
container  as  meeting  the  requirements  of 
this  part,  or  an  exemption  pertaining  to 
this  part  issued  imder  Subchapter  B  of 
this  chapter,  whether  or  not  the 
packaging  or  container  is  intended  to  be 
used  for  the  transportation  of  a 
hazardous  material,  unless  it  is  marked, 
maintained,  reconditioned,  repaired,  or 
retested,  as  appropriate,  in  accordance 
with  this  part,  an  approval  issued 
thereunder,  or  an  exemption  issued 
under  Subchapter  B  of  ^is  chapter. 

(b)  The  representations,  markings,  and 
certifications  subject  to  the  prohibitions 
of  paragraph  (a)  of  this  section  include: 

(1)  Identifications  that  include  the 
letters  "DOT".  "MC".  "ICC",  or  "UN"; 

(2)  Exemption,  approval,  and 
registration  numbers  that  include  the 
letters  "DOT"; 

(3)  Test  dates  displayed  in  association 
with  specification,  registration, 
approval,  or  exemption  markings 
indicating  conformance  to  a  test  or 
retest  requirement  of  this  subchapter,  an 
approval  issued  thereimder,  or  an 
exemption  issued  under  Subchapter  B  of 
this  chapter 

(4)  Documents  indicating  conformance 
to  the  testing,  inspection,  maintenance 
or  other  continuing  qualiHcation 
requirements  of  this  part;  and 

(5)  Sales  literature,  including 
advertising,  indicating  that  the 
packaging  or  container  represented 
therein  conforms  to  requirements 
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contained  in  Subchapter  B  or  C  of  this 
chapter. 

Subparts  B-D  [Reserved] 

Subpart  E— Qualification  and 
Maintenance  of  Cargo  Tank* 

(180.401    AppNcability. 

This  subpart  prescribes  requirements. 
In  addition  to  those  contained  in  Parts 
171, 172, 173  and  178  of  this  subchapter, 
applicable  to  any  person  responsible  for 
the  continuing  qualification, 
maintenance  or  periodic  testing  of  a 
cargo  tank. 

S  180.403    Definitions. 

In  addition  to  the  definitions 
contained  in  99  171.8  and  178.345-1  of 
this  subchapter,  the  following 
definitions  apply  to  this  subpart: 

"Modification"  means  any  change  to 
a  cargo  tank's  original  design  and 
construction  which  would  affect  the 
structural  integrity  or  lading  retention 
capability  of  the  cargo  tank.  Changes  to 
appurtenances,  such  as  fender 
attachments,  lighting  brackets,  and 
ladder  brackets,  are  excluded  from  this 
definition.  Replacement  of  components 
such  as  valves,  vents,  and  fittings  with  a 
component  of  a  similar  design  and  the 
same  size  is  not  considered  a 
modification.  For  the  purposes  of  this 
Subpart  "stretching"  is  not  considered  a 
modification. 

"Owner''  means  the  owner  of  a  cargo 
tank  motor  vehicle  used  for  the 
transportation  of  hazardous  materials, 
or  his  authorized  agent. 

"Rebarrelling"  means  replacing  more 
than  50  percent  of  the  combined  shell 
and  head  material  of  a  cargo  tank. 

"Repaif  means  any  welding  on 
pressure  parts  done  to  return  a  cargo 
tank  to  its  original  design  and 
construction,  or  to  a  condition 
prescribed  for  that  cargo  tank 
specification  in  effect  at  the  time  of 
repair. 

"Stretching"  means  any  change  in 
length,  width  or  diameter  of  the  cargo 
tank,  or  any  change  to  a  cargo  tank 
motor  vehicle's  undercarriage  that  may 
affect  the  cargo  tank's  structural 
integrity. 

9180.405    QualificatkMt  of  cargo  tanks. 

(a)  General.  Unless  otherwise 
provided  in  this  subpart,  each  cargo 
tank  used  for  the  transportation  of 
hazardous  material  must  be  an 
authorized  packaging. 

(b)  Cargo  tank  specifications.  To 
qualify  as  an  authorized  packaging,  each 
cargo  tank  must  conform  to  this  subpart 
the  applicable  requirements  specified  in 
part  173  of  this  subchapter  for  the 


specific  lading,  and  an  applicable 
specification  in  effect  on  the  date  the 
initial  construction  began:  MC  300,  MC 
301,  MC  302,  MC  303,  MC  304,  MC  305, 
MC  306,  MC  307,  MC  310,  MC  311,  MC 
312,  MC  330.  MC  331.  MC  338.  DOT  406. 
DOT  407,  or  DOT  412  (9  178.337. 
9  178.338.  9  178.345,  9  178.346.  9  178.347, 
9  178.348  of  this  subchapter).  However, 
construction  of  MC  306.  MC  307,  or  MC 
312  cargo  tanks  meeting  the 
requirements  of  the  applicable 
specification  in  effect  on  June  12. 1989.  is 
authorized  until  December  5. 1990. 
(c)  Cargo  tank  specifications  no 
longer  authorized  for  construction.  (1 )  A 
cargo  tank  made  to  a  specification  listed 
in  Column  1  may  be  used  when 
authorized  in  this  Part,  provided  tank 
construction  began  before  the  date 
listed  in  Column  2: 


Column  1 

Column2 

MC  300 

Sept  2.  1967. 
June  12  1961 

MC  301 

MC  302,  MC  303.  MC  304,  MC 
305.  MC  310.  MC  311. 

MC  330 „ 

MC  306.  MC  307,  MC  312 

Sept.  2.  1967. 

May  15.  1967. 
Dec.  5,  1990. 

(2)  A  cargo  tank  of  a  speciHcation 
listed  in  paragraph  (c)(1)  of  this  section 
may  have  its  pressure  relief  devices  and 
outlets  modified  as  follows: 

(i)  A  Specification  MC  300,  MC  301, 
MC  302.  MC  303.  or  MC  305  cargo  tank, 
to  conform  with  a  Specification  MC  308 
or  DOT  406  cargo  tank  (See  §  §  178.346- 
10  and  178.346-11  of  this  subchapter).     . 

(ii)  A  specification  MC  306  cargo  tank 
to  conform  to  a  Specification  DOT  406 
cargo  tank  (99  178.346-10  and  178.346-11 
of  this  subchapter). 

(iii)  A  Specification  MC  304  or  cargo 
tank,  to  conform  with  a  Speciflcation 
MC  307  or  DOT  407  cargo  tank  (See 
99  178.347-10  and  178.347-11  of  this 
subchapter). 

(iv)  A  Specification  MC  307  cargo 
tank,  to  conform  with  a  Specification 
DOT  407  cargo  tank  (See  99  178.347-10 
and  178.347-11  of  this  subchapter). 

(v)  A  Specification  MC  310  or  MC  311 
cargo  tank,  to  conform  with  a 
Specification  MC  312  or  DOT  412  cargo 
tank  (See  99  178.348-10  and  178.348-11 
of  this  subchapter). 

(vi)  A  Specification  MC  312  cargo 
tank,  to  conform  with  a  Specification 
DOT  412  cargo  tank  (See  99  178.348-10 
and  178.348-11  of  this  subchapter). 

(vii)  A  Specification  MC  330  cargo 
tank,  to  conform  with  a  Specification 
MC  331  cargo  tank  (See  §§  178.337-8 
and  178.337-9  of  this  subchapter). 

(d)  MC  338  cargo  tank.  The  owner  of  a 
cargo  tank  that  conforms  to  and  was 
used  under  the  terms  of  an  exemption 


issued  before  October  1. 1984.  that 
authorizes  the  transportation  of  a 
cryogenic  liquid  shall  remove  the 
exemption  number  stenciled  on  the 
cargo  tank  and  stamp  the  specification 
plate  (or  a  plate  placed  adjacent  to  the 
specification  plate)  "DOT  MC  338  " 
followed  by  the  exemption  number,  for 

example.  "DOT  MC  338-E 

(Asterisks  to  be  replaced  by  the 
exemption  number).  The  cargo  tank 
must  be  remarked  prior  to  the  expiration 
date  of  the  exemption.  During  the  period 
the  cargo  tank  is  in  service,  the  owner  of 
a  cargo  tank  that  is  remarked  in  this 
manner  must  retain  at  its  principal  place 
of  business  a  copy  of  the  last  exemption 
in  effect.  No  new  construction  of  cargo 
tanks  pursuant  to  such  exemption  is 
authorized. 

(1)  The  holding  time  must  be 
determined,  as  required  in  9  178.338-0  of 
this  subchapter,  on  each  cargo  tank  or 
on  at  least  one  cargo  tank  of  each 
design.  Any  subsequent  cargo  tank 
manufactured  to  the  same  design  type 
(see  9  178.320).  if  not  individually  tested, 
must  have  the  optional  test  regimen 
performed  during  the  first  shipment  (see 
99  178.33&-9  (b)  and  (c)  of  this 
subchapter). 

(2)  The  holding  time  determined  by 
test  for  one  authorized  cryogenic  liquid 
may  be  used  as  the  basis  for 
establishing  the  holding  time  for  other 
authorized  cryogenic  liquids. 

(e)  MC  331  cargo  tanks.  The  owner  of 
a  MC  331  (9  178.337  of  this  subchapter) 
cargo  tank  that  conforms  to  and  was 
used  under  an  exemption  issued  before 
October  1, 1984,  that  authorizes  the 
transportation  of  ethane,  refrigerated 
liquid;  ethane-propane  mixture, 
refrigerated  liquid:  or  hydrogen  chloride, 
refrigerated  liquid  shall  remove  the 
exemption  number  stenciled  on  the 
cargo  tank  and  stamp  the  exemption 
number  on  the  specification  plate  (or  a 
plate  placed  adjacent  to  the 
specification  plate),  immediately  after 
the  DOT  Specification,  for  example, 
"DOT  MC  331-E  *  *  *  *".  (Asterisks  to 
be  replaced  by  the  exemption  number.) 
The  cargo  tank  must  be  remarked  prior 
to  the  expiration  date  of  the  exemption. 
During  the  period  the  cargo  tank  is  in 
service,  the  owner  of  a  cargo  tank  that  is 
remarked  in  this  manner  must  retain  at 
is  principal  place  of  business  a  copy  of 
the  last  exemption  in  effect. 

(f)  MC  306.  MC  307,  MC  312  cargo 
tanks.  A  Registered  Inspector  and  the 
owner  of  a  MC  306,  MC  307  or  MC  312 
cargo  tank  motor  vehicle  constructed  in 
accordance  with  and  used  under  an 
exemption  issued  before  December  12. 
1989,  that  authorizes  a  condition 
specified  in  this  paragraph  shall 
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examine  the  cargo  tank  motor  vehicle 
and  its  design  to  determine  if  it  meets 
the  requirements  of  the  applicable  MC 
306.  MC  307  or  MC  312  specification  in 
effect  at  the  time  of  manufacture,  except 
as  specified  herein. 

(1]  A  cargo  tank  motor  vehicle 
constructed  after  August  1, 1981.  or  the 
date  specified  in  the  applicable 
exemption,  in  conformance  with  the 
following  conditions  that  apply,  may  be 
remarked  and  certified  in  accordance 
with  paragraphs  (f]  (5)  and  (6)  of  this 
section: 

(i)  A  vacuum-loaded  cargo  tank  must 
have  an  ASME  Code  stamped 
specification  plate  marked  with  a 
minimum  internal  design  pressure  of  25 
psig.  and  be  designed  for  a  minimum 
external  design  pressure  of  15  psig. 

(ii]  A  cargo  tank  having  an  outlet 
equipped  with  an  external  self-closing 
stop  valve  must  have  the  stop  valve  and 
associated  piping  protected  within  the 
vehicle's  rear-end  tank  protection 
device,  the  vehicle  frame  or  an  equally 
adequate  accident  damage  protection 
device  (See  §§  178.345-8  of  this 
.ubchapter.)  The  external  self-closing 
stop  valve  must  be  equipped  with  a 
remotely  actuated  means  of  closure 
consisting  as  follows: 

(A)  For  a  cargo  tank  used  in  other 
than  corrosive  service,  the  remote 
means  of  closure  must  be  activated  for 
closure  by  manual  or  mechanical  means 
and,  in  case  of  fire,  by  an  automatic  heat 
activated  means. 

(B)  For  a  cargo  tank  used  in  corrosive 
service,  the  remote  means  of  closure 
may  be  actuated  by  manual  or 
mechanical  means  only. 

(iii)  A  cargo  tank  having  an 
unreinforced  portion  of  the  shell 
exceeding  60  inches  must  have  the 
circumferential  reinforcement  located  so 
that  the  thickness  and  tensile  strength  of 
shell  material  in  combination  with  the 
frame  and  circumferential  reinforcement 
produces  a  structural  integrity  at  least 
equal  to  that  prescribed  in  S  178.345-3  of 
the  specification  in  effect  at  time  of 
manufacture. 

(iv)  A  cargo  tank  having  a  projection 
from  the  taiik  shell  or  head  that  may 
contain  lading  in  any  tank  position  is 
authorized,  provided  such  projection  is 
as  strong  as  the  tank  shell  or  head  and 
is  located  within  the  motor  vehicle's 
rear-end  tank  protection  or  other 
appropriate  accident  damage  protection 
device. 

(v)  A  cargo  tank  may  be  constructed 
of  nickel,  titanium,  or  other  ASME  sheet 
or  plate  materials  in  accordance  with  an 
exemption. 

(2)  A  vacuum-loaded  cargo  tank 
constructed  after  August  1. 1981,  or  the 
date  specified  in  the  applicable 


exemption,  in  conformance  with 
paragraph  (f)(1)  of  this  section,  except 
that  an  outlet  is  equipped  with  an 
external  valve  which  is  not  equipped 
with  a  self-closing  feature: 

(i)  Must  be  equipped  with  a  self- 
closing  valve  prior  to  June  12. 1992. 

(ii)  May  be  remarked  and  certified  in 
accordance  with  paragraphs  (f)  (5)  and 
(6)  of  this  section  after  the  cargo  tank 
motor  vehicle  has  been  equipped  with 
the  self-closing  valve. 

(3)  A  vacuum-loaded  cargo  tank 
constructed  prior  to  August  1. 1981.  in 
conformance  with  paragraph  (f)(1)  of 
this  section,  except  for  paragraph 
(0(l)(i).  may  be  remarked  and  certified 
in  accordance  with  paragraphs  (f)  (5) 
and  (6)  of  this  section. 

(4)  A  vacuum-loaded  cargo  tank 
constructed  prior  to  August  1. 1981,  in 
conformance  with  paragraph  (f)(1)  of 
this  section,  except  for  paragraph 
(f)(l)(i).  and  an  outlet  is  equipped  with 
an  external  valve  which  is  not  equipped 
with  a  self-closing  feature: 

(i)  Must  be  equipped  with  a  self- 
closing  valve  prior  to  June  12. 1992. 

(ii)  May  be  remarked  and  certified  in 
accordance  with  paragraphs  (f)(5)  and 
(6)  of  this  section  after  the  cargo  tank 
motor  vehicle  has  been  equipped  with 
the  self-closing  valve. 

(5)  The  owner  of  a  cargo  tank  for 
which  a  determination  has  been  made 
that  the  cargo  tank  is  in  conformance 
with  paragraph  (f)  (1).  (2),  (3).  or  (4)  of 
this  section  shall  complete  a  written 
certification,  in  English,  signed  by  the 
owner  and  containing  at  least  the 
following  information: 

(i)  A  statement  certifying  that  each 
cargo  tank  conforms  to  9  180.405  (f)  (1), 
(2).  (3).  or  (4): 

(ii)  The  applicable  DOT  exemption 
number,  the  applicable  specification 
number  and  the  owner's  and 
manufacturer's  serial  number  for  the 
cargo  tank: 

(iii)  A  statement  setting  forth  any 
modifications  made  to  bring  the  cargo 
tank  into  conformance  with  S  lB0.405(f) 
(1).  (2).  (3),  or  (4).  or  the  applicable 
spegification; 

(iv)  A  statement  identifying  the  person 
certifying  the  cargo  tank  and  the  date  of 
certification. 

(6)  The  owner  of  a  certified  cargo  tank 
shall  remove  the  exemption  number 
stenciled  on  the  cargo  tank  and  must 
durably  mark  the  specification  plate  (or 
a  plate  placed  adjacent  to  the 
specification  plate)  "MC  +  +  +-E 
"*•####"  (where  "-I--I-  -»-"  is  to  be 
replaced  by  the  applicable  specification 
number.  "*  *  *  *"  by  the  exemption 
number  and  "#  #  #  #"  by  the  alloy.) 

(7)  During  the  period  the  cargo  taiiJc  is 
in  service,  and  for  one  year  thereafter. 


the  owner  of  a  cargo  tank  that  is 
certified  and  remarked  in  this  manner 
must  retain  on  file  at  its  principal  place 
of  business  a  copy  of  the  certificate  and 
the  last  exemption  in  effect. 

(g)  Cargo  tank  manhole  assemblies. 
(1)  On  or  before  June  13. 1994.  each 
owner  of  a  cargo  tank  manufactured 
prior  to  December  12, 1989,  authorized 
for  the  transportation  of  a  hazardous 
material,  must  have  the  cargo  tank 
equipped  with  manhole  assemblies 
conforming  with  §  178.345-5  except  for 
the  marking  requirements  in  S  178.345- 
5(e)  and  the  hydrostatic  testing 
requirement  In  178.345-5(b)  of  this 
section.  Manhole  assemblies  installed 
on  an  MC  300.  MC  301.  MC  302,  MC  303. 
MC  305.  or  MC  306  cargo  tank  prior  to 
December  12, 1989,  which  are  marked  or 
certified  in  writing  as  conforming  to 
TTMA  RP  No.  61  may  be  considered  to 
be  in  compliance  with  tliis  paragraph. 
Any  manhole  assembly  installed  on  a 
cargo  tank  after  December  12, 1989, 
must  meet  the  requirements  in 
§  178.345-5. 

(2)  The  owner  of  an  MC  300.  MC  301. 
MC  302,  MC  303.  MC  305,  or  MC  306 
cargo  tank  manufactured  prior  to 
December  12, 1989,  which  is  equipped 
with  a  manhole  assembly  or  assemblies 
manufactured  prior  to  December  12, 
1989,  which  are  not  certified  in 
conformance  with  TTMA  RP  No.  61  may 
have  them  certified  in  accordance  with 
the  Recommended  Practice  by  the 
manufacturer  of  the  manhole  closure. 
Those  manhole  closures  which  the 
manufacturer  cannot  identify  and 
certify,  or  for  which  the  manufacturer 
cannot  be  identified,  may  be  tested  and 
certified  in  accordance  with  TTMA  TB 
No.  107.  These  certifications  must  be 
performed  on  or  before  June  13. 1994. 

(3)  The  owner  of  five  or  more  DOT 
specification  cargo  tanks  requiring 
retrofit  or  certification  of  the  manhole 
closure  must  retrofit  or  certify  at  least  20 
percent  of  the  affected  cargo  tanks  each 
year  beginning  in  1990  until  all  affected 
manhole  closures  on  cargo  tanks  have 
been  retrofitted  or  certified.  The  owner 
of  fewer  than  5  DOT  specification  cargo 
tanks  has  until  June  13, 1994  to  retrofit  or 
certify  the  manhole  closures. 

(h)  Pressure  Relief  System.  After  June 
12. 1991.  any  reclosing  pressure  relief 
valve  installed  on  any  cargo  tank  must 
be  capable  of  reseating  to  a  leak-tight 
condition,  after  a  pressure  surge  and 
release  of  a  lading  volume  of  not  more 
than  one  gallon.  'This  requirement  shall 
be  considered  to  be  met  if  the  pressure 
relief  valve  successfully  withstands  the 
testing  procedure  outlined  in  TTMA  RP 
No.  81.89  "Performance  of  Spring 
Loaded  Pressure  Relief  Valves  on  MC 


306,  MC  307,  and  MC  312  Tanks."  with 
the  exceptions  noted  in  §  178.345- 
10(b)(3).  After  June  13. 1994,  any 
pressure  relief  system  installed  on  a 
DOT  406,  DOT  407.  or  DOT  412  cargo 
tank  must  meet  the  requirements  in 
§  178.345-10(b). 

(i)  Flammable  cryogenic  liquids.  Each 
cargo  tank  used  to  transport  a 
flammable  cryogenic  liquid  must  be 
examined  after  each  shipment  to 
determine  its  actual  holding  time  (See 
S  173.318(g)(3)  of  this  subchapter.) 

(j)  Withdrawal  of  certification.  A 
specification  cargo  tank  that  for  any 
reason  no  longer  meets  the  applicable 
specification  may  not  be  used  to 
transport  hazardous  materials  unless  the 
cargo  tank  is  repaired  and  retested  in 
accordance  with  §§  180.413  and  180.407 
prior  to  being  returned  to  hazardous 
materials  service.  If  the  cargo  tank  is  not 
in  conformance  with  the  applicable 
specification  requirements,  the 
specification  plate  on  the  cargo  tank 
must  be  removed,  obliterated  or 
securely  covered.  The  details  of  the 
conditions  necessitating  withdrawal  of 
the  certification  must  be  recorded  and 
signed  on  the  written  certificate  for  that 
cargo  tank.  The  vehicle  owner  shall 
retain  the  certificate  for  at  least  1  year 
after  withdrawal  of  the  certification. 

(k)  DOT  specification  cargo  tank  with 
no  marked  design  pressure  or  a  marked 
design  pressure  of  less  than  2.65  psig. 
The  owner  of  an  MC  300,  MC  301,  MC 
302,  MC  303,  MC  305,  MC  306  or  MC  312 
cargo  tank,  which  has  a  pressure  relief 
system  set  at  3  psig,  shall  mark  or 
remark  the  cargo  tank  with  an  MAWP 
or  design  pressure  of  not  greater  than 
2.65  psig. 

(1)  MC  300.  MC  301.  MC  302.  MC  303. 
MC  305.  MC  306  cargo  tank— Rear 
accident  damage  protection.  (1) 
Notwithstanding  the  requirements  in  § 
180.405(b).  the  applicable  specification 
requirement  for  a  rear  bumper  or  rear- 
end  tank  protection  device  on  MC  300, 
MC  301,  MC  302,  MC  303.  MC  305,  and 
MC  306  cargo  tanks  does  not  apply  to  a 
cargo  tank  truck  (power  unit)  until  July 
1, 1992.  if  the  cargo  tank  truck — 

(i)  Was  manufactured  before  July  1. 
1989; 

(ii)  Is  used  to  transport  gasoline  or 
any  other  petroleum  distillate  product; 
and 

(iii)  Is  operated  in  combination  with  a 
cargo  tank  full  trailer.  However,  an 
empty  cargo  tank  truck,  without  a  cargo 
tank  full  trailer  attached,  may  be 
operated  without  the  required  rear 
bumper  or  rear-end  tank  protection 
device  on  a  one-time  basis  while  being 
transported  to  a  repair  facility  for 
installation  of  a  rear  bumper  or  rear-end 
protection  device. 


(2)  Each  cargo  tank  shall  be  provided 
with  a  rear  accident  damage  protection 
device  to  protect  the  tank  and  piping  in 
the  event  of  a  rear-  end  collision  and 
reduce  the  likelihood  of  damage  which 
could  result  in  the  loss  of  lading.  The 
rear-end  protection  device  must  be  in 
the  form  of  a  rear-end  tank  protection 
device  meeting  the  requirements  of 
§  178.345-8(d)  or  a  rear  bumper  meeting 
the  following: 

(i)  The  bumper  shall  be  located  at 
least  6  inches  to  the  rear  of  any  vehicle 
component  used  for  loading  or 
unloading  or  that  may  contain  lading 
while  the  vehicle  is  in  transit. 

(ii)  The  dimensions  of  the  bumper 
shall  conform  to  S  393.86  of  this  title. 

(iii)  The  structure  of  the  bumper  shall 
be  designed  to  withstand,  without 
leakage  of  lading,  the  impact  of  the 
vehicle  with  rated  payload,  at  a 
deceleration  of  2  "g"  using  a  safety 
factor  of  two  based  on  the  ultimate 
strength  of  the  bumper  material.  Such 
impact  shall  be  considered  uniformly 
distributed  and  applied  horizontally 
(parallel  to  the  ground)  from  any 
direction  at  an  angle  not  exceeding  30 
degrees  to  the  longitudinal  axis  of  the 
vehicle. 

§  180.407    Requirements  for  test  and 
inspection  of  cargo  tanlcs. 

(a)  General.  (1)  A  cargo  tank 
constructed  in  accordance  with  a  DOT 
specification  for  which  a  test  or 
inspection  specified  in  this  section  has 
become  due,  may  not  be  filled  and 
offered  for  shipment  until  the  test  or 
inspection  has  been  successfully 
completed.  This  paragraph  does  not 
apply  to  any  cargo  tank  filled  prior  to 
the  test  or  inspection  due  date. 

(2)  Except  during  a  pressure  test,  a 
cargo  tank  may  not  be  subjected  to  a 
pressure  greater  than  its  design  pressure 
or  MAWP. 

(3)  A  person  witnessing  or  performing 
a  test  or  inspection  specified  in  this 
section  must  meet  the  minimum 
qualifications  prescribed  in  §  180.409. 

(4)  Each  cargo  tank  which  has 
successfully  passed  a  test  or  inspection 
specified  in  this  section  must  be  marked 
in  accordance  with  §  180.415. 

(5)  A  cargo  tank  which  fails  a 
prescribed  test  or  inspection  must: 

(i)  Be  repaired  and  retested  in  ■ 
accordance  with  S  180.413;  or 

(ii)  Be  removed  from  hazardous 
materials  service  and  the  specification 
plate  removed,  obliterated  or  covered  in 
a  secure  manner. 

(b)  Conditions  requiring  test  and 
inspection  of  cargo  tanks.  Without 
regard  to  any  other  test  or  inspection 
requirements,  a  cargo  tank  must  be 


tested  and  inspected  in  accordance  with 
this  section  prior  to  further  use  if: 

(1)  The  cargo  tank  shows  evidence  of 
bad  dents,  corroded  or  abraded  areas, 
leakage,  or  any  other  condition  that 
might  render  it  unsafe  for  transportation 

.service. 

(2)  The  cargo  tank  has  been  in  an 
accident  and  has  been  damaged  to  an 
extent  that  may  adversely  affect  its 
lading  retention  capability. 

(3)  The  cargo  tank  has  been  out  of 
hazardous  materials  transportation 
service  for  a  period  of  one  year  or  more. 

(4)  The  cargo  tank  has  been  modified 
from  its  original  design  specification. 

(5)  The  Department  so  requires  based 
on  the  existence  of  probable  cause  that 
the  cargo  tank  is  in  an  tmsafe  operating 
condition. 

(c)  Periodic  test  and  inspection.  Each 
cargo  tank  must  be  tested  and  inspected 
as  specified  in  the  following  table  by  an 
inspector  meeting  the  qualifications  in 
S  180.409. 
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(d)  External  visual  inspection  and 
testing.  (1)  Where  insulation  precludes 
external  visual  inspection,  the  cargo 
tank  shall  receive  a  visual  internal 
inspection  in  accordance  with 
§  180.407(e).  Where  visual  inspection  is 
precluded  by  both  internal  coating  and 
external  insulation,  or  when  the  cargo 
tank  is  not  equipped  with  a  manhole  or 
inspection  opening,  the  tank  shall  be 
hydrostatically  or  pneumatically  tested 
in  accordance  with  180.407(c)  and 
§  180.407(g). 
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(2)  The  external  visual  inspection  and 
testing  must  include  as  a  minimum  the 
following: 

(i)  The  tank  shell  and  heads  must  be 
inspected  for  corroded  or  abraded  areas, 
dents,  distortions,  defects  in  welds  and 
any  other  conditions,  including  leakage, 
that  might  render  the  tank  unsafe  for 
transportation  service: 

(ii)  The  piping,  valves,  and  gaskets 
must  be  carefully  inspected  for  corroded 
areas,  defects  in  welds,  and  other 
conditions.  Including  leakage,  that  might 
render  the  tank  unsafe  for 
transportation  service: 

(iii]  All  devices  for  tightening  manhole 
covers  must  be  operative  and  there  must 
be  no  evidence  of  leakage  at  manhole 
covers  or  gaskets: 

(iv)  All  emergency  devices  and  valves 
including  self-closing  stop  valves, 
excess  flow  valves  and  remote  closure 
devices  must  be  free  from  corrosion, 
distortion,  erosion  and  any  external 
damage  that  will  prevent  safe  operation. 
Remote  closure  devices  and  self-closing 
stop  valves  must  be  functioned  to 
demonstrate  proper  operation: 

(v)  Missing  bolts,  nuts  and  fusible 
links  must  be  replaced,  and  loose  bolts 
and  nuts  must  be  tightened: 

(vi)  All  required  markings  on  the 
cargo  tank  must  be  legible; 

(vii)  The  cargo  tank  motor  vehicle 
must  conform  to  Part  393  of  this  title  (the 
Federal  Motor  Carrier  Safety 
Regulations)  and,  where  appropriate. 
Part  571  of  this  title  (the  Federal  Motor 
Vehicle  Safety  Standards); 

(viii)  All  major  appurtenances  on  the 
cargo  tank  including,  but  not  limited  to, 
the  upper  coupler  (fifth  wheel) 
assembly,  suspension  system 
attachments,  and  connecting  structures, 
must  be  inspected  for  any  corrosion  or 
damage  which  might  prevent  safe 
operation. 

(3)  All  reclosing  pressure  relief  valves 
must  be  externally  inspected  for  any 
corrosion  or  damage  which  might 
prevent  safe  operation.  All  reclosing 
pressure  relief  valves  on  cargo  tanks 
carrying  lading  corrosive  to  the  valve 
must  be  removed  from  the  cargo  tank  for 
inspection  and  testing.  Each  reclosing 
pressure  relief  valve  required  to  be 
removed  and  tested  must  open  at  the 
required  set  pressure  and  reseat  to  a 
leak-tight  condition  at  90  percent  of  the 
set-to-discharge  pressure  or  the  pressure 
prescribed  for  the  applicable  cargo  tank 
specification. 

(4)  Corroded  or  abraded  areas  must 
be  thickness  tested  in  accordance  with 
the  procedures  set  forth  in  paragraphs 
(i)  (2).  (3),  (5)  and  (6)  of  this  section. 

(5)  The  gaskets  on  any  full  opening 
rear  head  must  be: 


(i)  visually  inspected  for  cracks  or 
splits  caused  by  weather  or  wear  and 

(ii)  replaced  if  cuts  or  cracks  which 
are  likely  to  cause  leakage,  or  are  of  a 
depth  one-half  inch  or  more,  are  found. 

(6)  The  inspector  must  record  the 
results  of  the  external  visual 
examination  as  specified  in  S  180.417(b). 

(e)  Internal  visual  inspection.  (1) 
When  the  cargo  tank  is  not  equipped 
with  a  manhole  or  inspection  opening, 
the  tank  shall  be  hydrostatically  or 
pneumatically  tested  in  accordance  with 
9  180.407(c)  and  S  180.407(g). 

(2)  The  internal  visual  inspection  must 
include  as  a  minimum  the  following: 

(i)  The  tank  shell  and  heads  must  be 
inspected  for  corroded  and  abraded 
areas,  dents,  distortions,  defects  in 
welds,  and  any  other  condition  that 
might  render  the  tank  unsafe  for 
transportation  service. 

(ii)  If  lined,  the  lining  material  must  be 
inspected  for  defects.  Tank  liners  must 
be  inspected  as  specified  in  S  180.407(f). 

(3)  At  the  time  of  the  internal 
inspection,  tank  head  and  shell  areas 
covered  by  the  upper  skid  plate  must  be 
inspected  for  corroded  and  abraded 
areas,  dents,  distortions,  defects  in 
welds,  and  any  other  condition  that 
might  render  the  tank  unsafe  for 
transportation  service. 

(4)  Corroded  or  abraded  areas  must 
be  thickness  tested  in  accordance  with 
paragraphs  (i)  (2).  (3),  (5)  and  (6)  of  this 
section. 

(5)  Degraded  or  defective  areas  of  the 
tank  liner  must  be  removed  and  tank 
shell  or  head  below  the  defect  must  be 
inspected.  Corroded  areas  must  be 
thickness  tested  in  accordance  with 

S  180.407(1). 

(6)  The  inspector  must  record  the 
results  of  the  internal  visual  inspection 
as  specified  in  S  180.417(b). 

(f)  Lining  inspection.  The  integrity  of 
the  lining  on  all  lined  cargo  tanks,  when 
lining  is  required  by  this  Subchapter, 
must  be  verified  at  least  once  each  year 
as  follows: 

(1)  Rubber  (elastomeric)  lining  must 
be  tested  for  leaks  as  follows: 

(i)  Equipment  shall  consist  of:  (A)  a 
high  frequency  spark  tester  capable  of 
producing  sufficient  voltage  to  insure 
proper  calibration: 

(B)  A  probe  with  an  "L"  shaped  %a 
inch  diameter  wire  with  up  to  a  12-inch 
bottom  leg  or  equally  sensitive  probe; 
and 

(C)  A  steel  calibration  block  with  a 
known  leak,  equivalent  to  a  puncture 
caused  by  a  22  gauge  hypodermic 
needle,  lined  with  the  same  material  as 
that  to  be  tested. 

(ii)  The  probe  shall  be  passed  over  the 
surface  of  calibration  block  in  a 
constant  uninterrupted  manner  until  the 


leak  is  found.  The  leak  is  detected  by 
the  white  or  light  blue  spark  formed.  (A 
leak-free  lining  causes  a  dark  blue  or 
purple  spark).  The  voltage  shall  be 
adjusted  to  the  lowest  setting  that  will 
produce  a  minimum  0.5  inch  spark 
measured  from  the  top  of  the  lining  to 
the  probe.  The  spark  tester  shall  be 
calibrated  periodically  using  a  test 
calibration  block,  using  the  same  power 
source,  probe  and  cable  length,  and  to 
assure  that  the  setting  on  the  probe  has 
not  changed. 

(iii)  After  calibration,  the  probe  must 
be  passed  over  the  .lining  in  an 
uninterrupted  stroke. 

(iv)  Leaks  that  are  found  shall  be 
marked  for  repair  using  chalk. 

(2)  Linings  made  of  other  than  rubber 
(elastomeric  material]  must  be  tested 
using  equipment  and  procedures 
prescribed  by  the  lining  manufacturer. 

(g)  Pressure  retest.  (1)  Test 
Procedure — (i)  As  part  of  the  pressure 
test,  the  inspector  must  perform  an 
external  and  internal  visual  inspection, 
except  that  on  an  MC  338  cargo  tank,  or 
a  cargo  tank  not  equipped  with  a 
manhole  or  inspection  opening,  an 
internal  inspection  is  not  required. 

(ii)  All  reclosing  pressure  relief  valves 
must  be: 

(A)  Removed  from  the  cargo  tank  for 
inspection  and  testing.  Each  reclosing 
pressure  relief  valve  must  open  at  the 
required  set  pressure  and  reseat  to  a 
leak-tight  condition  at  90  percent  of  the 
set-to-discharge  pressure  or  the  pressure 
prescribed  for  the  applicable  cargo  tank 
specification:  or, 

(B)  Replaced. 

(iii)  Each  cargo  tank  must  be  tested 
hydrostatically  or  pneumatically  to  the 
minimum  internal  pressure  specified  in 
the  following  table: 


Tost  piBSSure 

MC  300,  301,302. 

3    psig    Of    design    pressure. 

303.  305,  306. 

wtNchever  is  greater. 

MC  304  307 

40  psig  or  1.5  times  tt>e  design 
pressure,  wtitchever  Is  great- 
er. 

3  psig  or  1.5  times  the  design 

MC  310,  311,  312... 

pressure,  whichever  is  great- 

MC  330,  331 

1.5  times  either  the  MAWP  or 

the  re-rated  pressure,  wtiich- 

ever  is  appiicabie. 

MC  338 

1.25  times  erther  the  MAWP  or 

tt>e  re-rated  pressure,  which. 

ever  is  applicable. 

DOT  406 — 

5  psig  or  1.5  times  the  MAWP. 

whichever  Is  greater. 

DOT  407 

40    psig    or    1.5    times    the 

MAWP,  whichever  is  greater. 

DOT  412 

1.5  times  the  MAWP. 

(iv)  Each  owner  of  5  or  more  MC  300, 
MC  301.  MC  302.  MC  303,  MC  304,  MC 
305,  MC  306,  MC  307.  MC  310.  MC  311. 


or  MC  312  cargo  tanks  must  pressure 
test  at  least  20  percent  of  the  cargo 
tanks  in  his  ownership  each  year 
beginning  in  1990.  The  owner  of  fewer 
than  five  MC  specification  cargo  tanks 
has  until  June  13, 1994.  to  pressure  test 
these  units. 

(v)  Each  cargo  tank  of  a  multi-tank 
cai^o  tank  motor  vehicle  must  be  tested 
with  the  adjacent  cargo  tanks  empty  and 
at  atmospheric  pressure. 

(vi)  All  closiues  except  pressure  relief 
devices  must  be  in  place  during  the  test. 
All  prescribed  loading  and  unloading 
venting  devices  rated  at  less  than  test 
pressure  may  be  removed  during  the 
test.  If  retained,  the  devices  must  be 
rendered  inoperative  by  clamps,  plugs, 
or  other  equally  effective  restraining 
devices.  Restraining  devices  may  not 
prevent  detection  of  leaks  or  damage  the 
venting  devices  and  must  be  removed 
immediately  after  the  test  is  completed. 

(vii)  Hydrostatic  test  method.  Each 
tank,  including  its  domes,  must  be  filled 
with  water  or  other  liquid  having  similar 
viscosity,  at  a  temperature  not 
exceeding  100  "F.  The  tank  must  then  be 
pressurized  to  not  less  than  the  pressure 
specified  in  paragraph  (g)(l)(iii)  of  this 
section.  The  tank,  including  its  closures, 
must  hold  the  prescribed  test  pressure 
for  at  least  10  minutes  during  which  time 
it  shall  be  inspected  for  leakage,  bulging 
or  any  other  defect. 

(viii)  Pneumatic  test  method.  The  tank 
must  be  pressurized  with  air  or  a  similar 
gas.  The  pneumatic  test  pressure  in  the 
tank  must  be  reached  by  gradually 
increasing  the  pressure  to  one-half  of  the 
test  pressure.  Thereafter,  the  pressure 
must  be  increased  in  steps  of 
approximately  one-tenth  of  the  test 
pressure  until  the  required  test  pressure 
has  been  reached.  The  test  pressure 
must  be  held  for  at  least  5  minutes.  The 
pressure  must  then  be  reduced  to  the 
MAWP,  which  must  be  maintained 
during  the  time  the  entire  tank  surface  is 
inspected.  Diuing  the  inspection,  a 
suitable  method  must  be  used  for 
detecting  the  existence  of  leaks.  This 
method  must  consist  either  of  coating 
the  entire  surface  of  all  joints  imder 
pressure  with  a  solution  of  soap  and 
water,  or  using  other  equally  sensitive 
methods.  When  a  pneumatic  test  is 
performed,  suitable  safeguards  should 
be  provided  to  protect  employees  and 
other  persons  should  a  failure  occur. 

(2)  When  testing  an  insulated  cargo 
tank,  the  insulation  and  jacketing  need 
not  be  removed  unless  it  is  otherwise 
impossible  to  reach  test  pressure  and 
maintain  a  condition  of  pressiure 
equilibrium  after  test  pressure  is 
reached,  or  the  vacuum  integrity  cannot 
be  maintained  in  the  insulation  space.  If 
an  MC  338  cargo  tank  used  for  the 


transportation  of  a  flammable  gas  or 
oxygen,  refrigerated  liquid  is  opened  for 
any  reason,  the  cleanliness  must  be 
verified  prior  to  closure  using  the 
procedures  contained  in  9  I7a338-15  of 
this  subchapter. 

(3)  Each  MC  330  and  MC  331  cargo 
tank  constructed  of  quenched  and 
tempered  steel  (Part  UHT  of  the  ASME 
Code),  or  constructed  of  other  than 
quenched  and  tempered  steel  but 
without  postweld  heat  treatment,  used 
for  the  transportation  of  anhydrous 
ammonia,  or  any  other  hazardous 
materials  that  may  cause  corrosion 
stress  cracking,  must  be  internally 
inspected  by  the  wet  fluorescent 
magnetic  particle  method  immediately 
prior  to  and  in  conjunction  with  the 
performance  of  the  pressure  test 
prescribed  in  this  section.  Each  MC  330 
and  MC  331  cargo  tank  constructed  of 
quenched  and  tempered  steel  (Part  UHT 
of  the  ASME  Code)  used  for  the 
transportation  of  liquefied  petroleum  gas 
must  be  internally  inspected  by  the  wet 
fluorescent  magnetic  particle  method 
immediately  prior  to  and  in  conjunction 
with  the  performance  of  the  pressure 
test  prescribed  in  this  section.  The  wet 
fluorescent  magnetic  particle  inspection 
must  be  in  accordance  with  Section  V  of 
the  ASME  Code  and  CCA  Technical 
Bulletin  TB-2.  This  paragraph  does  not 
apply  to  cargo  tanks  that  do  not  have 
manholes.  (See  9  180.417(c)  for  reporting 
requirements.) 

(4)  All  pressure  bearing  portions  of  a 
cargo  tank  heating  system  employing  a 
medium  such  as,  but  not  limited  to. 
steam  or  hot  water  for  heating  the  lading 
must  be  hydrostatically  pressure  tested 
at  least  once  every  5  years.  The  test 
pressure  must  be  at  least  1.5  times  the 
heating  system  design  pressure  and 
must  be  maintained  for  five  minutes.  A 
heating  system  employing  flues  for 
heating  the  lading  must  be  tested  to 
ensure  against  lading  leakage  into  the 
flues  or  into  the  atmosphere. 

(5)  Exceptions,  (i)  Pressure  testing  is 
not  required  for  MC  330  and  MC  331 
cargo  tanks  in  dedicated  sodium  metal 
service. 

(ii)  Pressure  testing  is  not  required  for 
uninsulated  lined  or  clad  cargo  tanks, 
with  a  design  pressure  or  MAWP  less 
than  15  psig,  which  receive  an  external 
visual  inspection  and  a  lining  inspection 
at  least  once  each  year. 

(6)  Acceptance  criteria.  A  cargo  tank 
that  leaks,  fails  to  retain  test  pressure  or 
pneumatic  inspection  pressure,  shows 
distortion,  excessive  permanent 
expansion,  or  other  evidence  of 
weakness  that  might  render  the  cargo 
tank  unsafe  for  transportation  service, 
may  not  be  returned  to  service. 


(7)  The  inspector  must  record  the 
results  of  the  pressure  test  as  specified 
in  9  180.417(b). 

(h)  Leakage  test.  [1]  Each  cargo  tank 
shall  be  leak  tested  in  accordance  with 
5  180.407(c).  The  cargo  tank,  with  all 
valves  and  accessories  in  place  and 
operative,  must  be  tested  at  not  less 
than  80  percent  of  the  tank  design 
pressure  or  MAWP,  whichever  is 
marked  on  the  certification  or 
specification  plate.  The  pressure  must 
be  maintained  for  at  least  5  minutes. 
The  leakage  test  must  include  product 
piping.  MC  330  and  MC  331  cargo  tanks 
may  be  leak  tested  tvith  the  hazardous 
materials  contained  in  the  tank  during 
the  test.  Suitable  safeguards  shall  be 
provided  to  protect  employees  and  other 
persons  should  a  failure  occur. 

(2)  Where  applicable,  the 
Environmental  Protection  Agency's 
"Method  27 — ^Determination  of  Vapor 
Tightness  of  Gasoline  Delivery  Tank 
Using  Pressure- Vacuum  Test."  40  CFR 
Part  60  Appendix  A,  is  an  acceptable 
alternative  test 

(3)  A  cargo  tank  that  fails  to  retain 
leakage  test  pressure  may  not  be 
returned  to  service  as  a  specification 
cargo  tank. 

(4)  The  inspector  must  record  the 
results  of  the  leakage  test  as  specified  in 
9  180.417(b). 

(i)  Thickness  testing.  (1)  The  shell  and 
head  thickness  of  all  unlined  cargo 
tanks  used  for  the  transportation  of 
materials  corrosive  to  the  tank  must  be 
measured  at  least  once  every  2  years, 
except  that  cargo  tanks  measuring  less 
than  the  sum  of  the  minimum  prescribed 
thickness,  plus  one-fifth  of  the  original 
corrosion  allowance,  must  be  tested 
annually. 

(2)  Measurements  must  be  made  using 
a  device  capable  of  accurately 
measuring  thickness  to  0.002  of  an  inch. 

(3)  Any  person  performing  ultrasonic 
thickness  testing  must  be  trained  in  the 
proper  use  of  the  thickness  testing 
device  used. 

(4)  Thickness  testing  must  be 
performed  in  the  following  areas,  as  a 
minimum: 

(i)  Areas  of  the  tank  shell  and  heads 
and  shell  and  head  area  around  any 
piping  that  retains  lading: 

(ii)  Areas  of  high  shell  stress  such  as 
the  bottom  center  of  the  tank; 

(iii)  Areas  near  openings: 

(iv)  Areas  around  weld  joints: 

(v)  Shell  reinforcements; 

(vi)  Appurtenance  attachments: 

(vii)  Upper  coupler  (fifth  wheel) 
assembly  attachments; 

(viii)  Suspension  system  attachments 
and  connecting  structures:  and 
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(ix)  Known  thin  areas  in  the  tank  shell 
and  nominal  liquid  level  lines. 

(5)  An  owner  of  a  cargo  tank  that  no 
longer  conforms  with  the  minimum 
prescribed  thickness  may  not  return  the 
cargo  tank  to  hazardous  materials 
service.  The  tank's  specification  plate 
must  be  removed,  obliterated  or  covered 
in  a  secure  manner. 

(6)  The  inspector  must  record  the 
results  of  the  thickness  test  as  specified 
in  S  180.417(b). 

SIWMOt    MMmum  q«MNflcatton«  for 


(a)  Any  persons  performing  or 
witnessing  the  inspections  and  tests 
speciHed  in  S  180.407(c]  must  be  familiar 
with  the  cargo  tank  and  skillful  in  the 
use  of  the  inspection  and  testing 
equipment  needed. 

(b)  Additional  requirements.  (1) 
Thickness  test.  Persons  performing 
thickness  testing  must  be  trained  in  the 
use  of  the  thickness  testing  device  used 
in  accordance  with  the  thickness  testing 
device  manufacturer's  instruction. 

(2)  Pressure  test  Persons  performing 
the  pressure  test  must  be  trained  and 
experienced  in  conducting  a  pressure 
test  in  accordance  with  the  requirements 
in  the  ASME  Code.  The  person 
performing  the  pressure  test  may  be  a 
Registered  Inspector  or  an  employee  of 
a  carrier  or  cargo  tank  owner.  If  the 
person  performing  the  pressure  test  is 
not  a  Registered  Inspector 

(i)  The  employer  of  the  tester  must 
submit  the  following  information  to  the 
Director,  OfHce  of  Hazardous  Materials 
Transportation,  Attn:  (DHM-32). 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington.  DC  20590: 

(A)  Name;  and 

(B)  Street  address,  mailing  address 
and  telephone  number  of  each  facility 
where  pressure  testing  will  be 
performed. 

(ii)  A  copy  of  the  tester's 
qualifications  must  be  retained  with  the 
documents  required  by  1 180.417(b). 

f1M.4ll    Acocptabto  fMult*  of  tMts  and 
Inapoction*. 

(a)  Corroded  or  abraded  areas.  The 
minimum  thickness  may  not  be  less  than 
that  prescribed  in  the  applicable 
specification. 

(b)  Dents,  cuts,  digs  and  gouges.  (See 
CGA  Pamphlet  C-6  for  evaluation 
procedures.) 

(1)  For  dents  at  welds  or  that  include 
a  weld,  the  maximum  allowable  depth  is 
Vt  inch.  For  dents  away  from  welds,  the 
maximum  allowable  depth  is  V^o  of  the 
greatest  dimension  of  the  dent,  but  In  no 
case  may  the  depth  exceed  one  inch. 


(2)  The  minimum  thickness  remaining 
beneath  a  cut.  dig,  or  gouge  may  not  be 
less  than  that  prescribed  in  the 
applicable  specification. 

(c)  Weld  or  structural  defects.  Any 
cargo  tank  with  a  weld  defect  such  as  a 
crack,  pinhole,  or  incomplete  fusion,  or  a 
structural  defect  must  be  taken  out  of 
hazardous  materials  service  until 
repaired. 

(d)  Leakage.  All  sources  of  leakage 
must  be  properly  repaired  prior  to 
returning  a  tank  to  hazardous  materials 
service. 

(e)  Relief  valves.  Any  pressure  relief 
valve  that  fails  to  open  and  reclose  at 
the  prescribed  pressure  must  be 
repaired  or  replaced. 

(f)  Liner  intergity.  Any  defect  shown 
by  the  test  must  be  properly  repaired. 

(g)  Pressure  test.  Any  tank  that  fails  to 
meet  the  acceptance  criteria  found  in 
the  individual  specification  that  applies 
must  be  properly  repaired. 

9180.413    Rapalr.  modification,  strotdiing. 
or  ratMrreliing  of  cargo  tank*. 

(a)  Any  repair,  modification, 
stretching,  or  rebarrelling  of  a  cargo 
tank  must  be  performed  in  conformance 
with  the  requirements  of  this  section. 
Except  for  work  performed  on  a  MC  300, 
MC  301,  MC  303,  MC  304,  MC  305,  MC 
306.  MC  307.  MC  311.  or  MC  312  before 
December  5, 1990,  the  repair, 
modification,  stretching,  or  rebarrelling 
must  be  performed  by: 

(1)  A  cargo  tank  manufacturer  holding 
a  valid  ASME  Certificate  of 
Authorization  for  the  use  of  the  ASME 
"U"  stamp  and  registered  in  accordance 
with  Subpart  F  of  Part  107  of  Subchapter 
B  of  this  Chapter  or 

(2)  A  repair  facility  holding  a  valid 
National  Board  Certificate  authorizing 
the  use  of  the  "R"  stamp  and  registered 
in  accordance  with  Subpart  F  of  Part  107 
of  Subchapter  B  of  this  Chapter. 

(b)  Repair  and  Modification.  (1)  A 
cargo  tank  may  be  repaired  or  modiHed 
in  accordance  with  the  following: 

(i)  DOT  406,  DOT  407.  and  DOT  412 
cargo  tanks  must  be  repaired  or 
modified  in  accordance  with  the 
specification  requirements  in  effect  at 
the  time  of  manufacture  or  at  the  time  of 
repair, 

(ii)  MC  300.  MC  301.  MC  302.  MC  303. 
MC  305,  and  MC  306  cargo  tanks  must 
be  repaired  or  modified  in  accordance 
with  the  original  specification  or  with 
the  DOT  406  specification  in  effect  at 
the  time  of  repair. 

(iii]  MC  304  and  MC  307  cargo  tanks 
must  be  repaired  or  modifled  in 
accordance  with  the  original 
specification  or  with  the  DOT  407 
specification  in  effect  at  the  time  of 
repair; 


(iv)  MC  310,  MC  311.  and  MC  312 
cargo  tanks  must  be  repaired  or 
modified  in  accordance  with  the  original 
speciHcation  or  with  the  DOT  412 
specification  in  effect  at  the  time  of 
repair; 

(v)  MC  338  cargo  tanks  must  be 
repaired  or  modified  in  accordance  with 
the  specification  requirements  in  effect 
at  the  time  of  manufactiue  or  at  the  time 
of  repair  and 

(vi)  MC  330  and  MC  331  cargo  tanks 
must  be  repaired  or  modified  as  follows: 

(A)  Repairs  must  be  in  accordance 
with  the  repair  procedures  described  in 
CGA  Technical  Bulletin  TB-2  and  the 
National  Board  Inspection  Code — 
Provisions  for  Repair  of  Pressure 
Vessels.  Each  cargo  tank  having  cracks 
and  defects  requiring  welded  repairs 
must  meet  all  of  the  requirements  of 

S  178.337-18  of  this  subchapter,  except 
that  postweld  heat  treatment  after  minor 
weld  repairs  is  not  required.  When  any 
repair  is  made  of  defects  revealed  by  the 
wet  fluorescent  magnetic  particle 
inspection,  including  those  by  grinding, 
the  cargo  tank  must  again  be  examined 
by  the  wet  fluorescent  magnetic  particle 
method  after  hydrostatic  testing  to 
assure  that  all  defects  have  been 
removed. 

(B)  Modifications  must  be  performed 
in  accordance  with  the  original 
specification  or  with  the  MC  331 
specification  requirements  in  effect  at 
the  time  of  repair. 

(2)  Prior  to  any  repair  work  or 
modification  the  cargo  tank  must  be 
emptied  of  any  hazardous  material 
lading.  Cargo  tanks  containing 
flammable  or  toxic  lading  must  be 
purged. 

(3)  Any  repair  or  modification  of  a 
cargo  tank  involving  welding  on  the 
shell  or  head  must  be  certified  by  a 
Registered  Inspector.  Any  repair  or 
modificaUon  of  an  ASME  Code  "U" 
stamped  cargo  tank  must  be  in 
accordance  with  the  National  Board 
Inspection  Code. 

(4)  The  suitability  of  any  repair  or 
modification  affecting  the  structiual 
integrity  of  the  cargo  tank  must  be 
determined  by  the  testing  prescribed  in 
the  applicable  specificatioiL 

(5)  Each  owner  of  a  cargo  tank  must 
retain  at  its  principal  place  of  business 
all  records  of  repairs  or  modifications 
made  to  each  tank  during  the  time  the 
tank  is  in  service  and  for  one  year 
thereafter. 

(c)  Repair  or  replacement  of  piping, 
valves,  hoses  or  fittings.  In  the  event  of 
repair  or  replacement,  any  piping,  valve, 
or  fitting  must  be  tested  in  accordance 
with  the  provisions  of  the  applicable 
specification  before  the  cargo  tank  is 


returned  to  hazardous  materials  service 
Piping,  valves  and  fittings  must  be 
tested  after  installation;  hoses  may  be 
tested  either  before  or  after  installation 
on  the  cargo  tank. 

(d)  Stretching  and  rebarrelling. 
Stretching  or  rebarrelling  of  a  cargo  tank 
is  authorized  if: 

(1)  All  new  material  and  equipment, 
and  equipment  affected  by  the 
stretchirig  or  rebarrelling  conforms  with 
the  requirements  of  the  specification  in 
effect  at  the  time  of  such  work. 
Stretching  or  rebarrelling  must  be 
performed  as  follows: 

(i)  For  Specification  MC  300,  MC  301. 
MC  302.  MC  303,  MC  305  and  MC  306 
cargo  tanks  in  accordance  with 
Specification  DOT  406; 

(ii)  For  Specification  MC  304  and  MC 
307  cargo  tanks  in  accordance  with 
Specification  DOT  407; 

(iii)  For  Specification  MC  3ia  MC  311. 
and  MC  312  cargo  tanks  in  accordance 
with  Specification  DOT  412; 

(iv)  For  Specification  MC  330  cargo 
tanks  in  accordance  with  Specification 
MC  331. 

(2)  The  person  performing  the 
stretching  or  rebarrelling  must: 

(i)  Have  knowledge  of  the  original 
design  concept,  particularly  with  respect 
to  structural  design  analysis,  material 
and  welding  procedures; 

(ii)  Assure  compliance  with  the  rebuilt 
cargo  tank's  structural  integrity,  venting, 
and  accident  damage  protection 
requirements; 

(iii)  Assure  compliance  with  all 
applicable  Federal  Motor  Carrier  Safety 
regulations  for  any  newly  installed 
safety  equipment; 

(iv)  Pressure  retest  each  cargo  tank  in 
accordance  with  §  180.407(g); 

(v)  Change  the  existing  specification 
plate  to  reflect  the  cargo  tank  as 
modified,  or  remove  the  existing 
specification  plate  and  attach  a  new 
specification  plate  to  the  cargo  tank; 

(vi)  On  a  variable  specification  cargo 
tank,  install  a  new  variable  specification 
plate. 

(3)  The  design  of  the  rebarrelled  or 
stretched  cargo  tank  must  be  certified 
by  a  design  certifying  engineer 
registered  in  accordance  with  Subpart  F 
of  Part  107.  The  person  performing  the 
stretching  or  rebarrelling  and  a  • 
Registered  Inspector  must  certify  that 
the  rebarrelled  or  stretched  cargo  tank 
has  been  constructed  and  tested  in 
accordance  with  the  applicable 
specification  by  issuing  a  new 
manufacturer's  certificate.  The 
registration  number  of  the  Registered 
Inspector  must  be  entered  on  the 
certificate. 


S  180.415   Test  and  inspection  marMngs. 

Each  cargo  tank  successfully 
completing  the  test  and  inspection 
requirements  contained  in  i  180.407 
must  be  marked  as  specified  in  this 
section.  Each  cargo  tank  must  be 
durably  and  legibly  marked,  in  English, 
with  the  test  date  (month  and  year) 
followed  by  the  type  of  test  or 
inspection.  The  marking  must  be  in 
letters  and  numbers  at  least  1  Vi  inches 
high,  on  the  front  head  or  the  tank  shell 
near  the  specification  plate.  The  type  of 
test  or  inspection  may  be  abbreviated  as 
follows:  V  for  external  visual  inspection 
and  test;  I  for  internal  visual  inspection; 
P  for  pressure  retest;  L  for  lining  test  K 
for  leakage  test;  and  T  for  thicloiess  test. 
For  example,  the  marking  "10-85  P.  V.  L" 
would  indicate  that  in  October  1985  the 
cargo  tank  received  and  passed  the 
prescribed  pressure  retest,  external 
visual  inspection  and  test,  and  the  lining 
inspection. 

$180,417    Reporting  and  record  retention 
requirements. 

(a)  Vehicle  certification.  (1)  Each 
owner  of  a  cargo  tank  shall  retain  the 
manufactxirer's  data  report  or  certificate 
and  related  papers  certifying  that  the 
cargo  tank  identified  in  the  documents 
was  manufactiired  and  tested  in 
accordance  with  the  applicable 
specification.  The  owner  shall  retain  the 
documents  throughout  his  ownership  of 
the  cargo  tank  and  for  one  year 
thereafter.  In  the  event  of  change  of 
ownership,  the  prior  owner  shall  retain 
non-fading  photo  copies  of  these 
documents  for  at  least  one  year. 

(2)  Each  motor  carrier  who  uses  a 
specification  cargo  tank  must  obtain  a 
copy  of  the  manufacturer's  certificate 
and  related  papers  or  the  alternative 
report  authorized  in  paragraph  (a)(3)  (i) 
or  (ii)  of  this  section  and  retain  the 
documents  as  specified  in  this 
paragraph.  A  motor  carrier  who  is  not 
the  owner  of  a  cargo  tank  must  retain  a 
copy  of  the  vehicle  certification  report  at 
its  principal  place  of  business  for  as  long 
as  the  cargo  tank  motor  vehicle  is  used 
by  that  carrier  and  for  one  year 
thereafter.  Upon  a  written  request  to, 
and  with  the  approval  of  the  Regional 
Director,  Office  of  Motor  Carrier  Safety. 
Federal  Highway  Administration,  for  the 
region  in  which  a  motor  carrier  has  its 
principal  place  of  business,  a  motor 
carrier  may  retain  the  certificate  and 
related  papers  required  by  this 
paragraph  at  a  regional  or  terminal 
office.  The  addresses  and  jurisdictions 
of  the  various  regional  Motor  Carrier 
Safety  Offices  are  provided  in  §  390.40 
of  this  title.  The  provisions  of  this 
section  do  not  apply  to  a  motor  carrier 


leasing  a  cargo  tank  for  less  than  30 
days. 

(3)  DOT  Specification  cargo  tanks 
manufactured  before  December  IZ 
1989— 

(i)  Non-ASME  Code  stamped  cargo 
tanks— \i  an  owner  does  not  have  a 
manufacturer's  certificate  for  a  cargo 
tank  and  he  wishes  to  certify  it  as  a 
specification  cargo  tanli.  the  owner  must 
perform  appropriate  tests  and 
inspections,  under  the  direct  supervision 
of  a  Registered  Inspector,  to  determine  if 
the  cargo  tank  conforms  with  the 
applicable  specification.  Both  the  owner 
and  the  Registered  Inspector  must 
certify  that  the  cargo  tank  fully 
conforms  to  the  applicable  specification. 
The  owner  must  retain  the  certificate,  as 
specified  in  this  section. 

(ii)  ASME  Code  stamped  cargo  tanks. 
If  the  owner  does  not  have  the 
manufacturer's  certificate  and  data 
report  required  by  the  specification,  the 
owner  may  contact  the  National  Board 
for  a  copy  of  the  manufacturer's  data 
report,  iJF  the  cargo  tank  was  registered 
with  the  National  Board,  or  copy  the 
information  contained  on  the  cargo 
tank's  identification  and  ASME  Code 
plates.  Additionally,  both  the  owner  and 
the  Authorized  Inspector  must  certify 
that  the  cargo  tank  fully  conforms  to  the 
specification.  The  o*vner  must  retain 
such  documents,  as  specified  in  this 
section. 

(b)  Test  or  inspection  reporting.  Each 
cargo  tank  which  is  tested  or 
reinspected  as  specified  in  S  180.407 
must  have  a  written  report,  in  English, 
prepared  in  accordance  with  this 
paragraph. 

(1)  The  test  or  inspection  report  must 
include  the  following: 

(i)  Type  of  test  or  inspection 
performed  and  a  listing  of  all  items 
either  tested  or  inspected  (a  checklist  is 
acceptable); 

(ii)  Owner's  and  manufacturer's  serial 
numbers: 

(iii)  DOT  Specification; 

(iv)  Test  Date  (Month  and  year); 

(v)  Location  of  defects  found  and 
method  used  to  repair  each  defect; 

(vi)  Name  and  address  of  person 
performing  the  test; 

(vii)  Disposition  statement,  such  as 
"Cargo  tank  returned  to  service"  or 
"Cargo  tank  withdrawn  fi-om  service"; 
and 

(viii)  Dated  signature  of  inspector  and 
owner. 

(2)  The  owner  and  the  motor  carrier,  if 
not  the  owner,  must  each  retain  a  copy 
of  the  test  and  inspection  reports  until 
the  next  test  or  inspection  of  the  same 
type  is  successfully  completed.  This 
requirement  does  not  apply  to  a  motor 


carrier  leasing  a  cargo  tank  for  less  than 
30  days. 

(c)  Additional  requirements  for 
Specification  MC  330  and  MC  331  cargo 
tanks.  (1)  After  completion  of  the 
pressure  test  specified  in  1 18a407(g)(3). 
each  motor  carrier  operating  a 
Specification  MC  330  or  MC  331  cargo 
tank  in  anhydrous  ammonia,  liquefied 
petroleum  gas,  or  any  other  service  that 
may  cause  stress  corrosion  cracking, 
must  make  a  written  report  containing 
the  following  information: 

(i)  Carrier's  name,  address  of  principal 
place  of  business,  and  telephone 
number 

(ii)  Complete  identification  plate  data 
required  by  Specification  MC  330  or  MC 
331,  including  data  required  by  ASME 
Code: 

(iii)  Carrier's  equipment  number 

(iv)  A  statement  indicating  whether  or 
not  the  tank  was  stress  relieved  after 
fabrication: 

(v)  Name  and  address  of  the  person 
performing  the  test  and  the  date  of  the 
test; 

(vi)  a  statement  of  the  nature  and 
severity  of  any  defects  found.  In 
particular,  information  must  be 
furnished  to  indicate  the  location  of 


defects  detected,  such  as  in  weld,  heat- 
affected  zone,  the  liquid  phase,  the 
vapor  phase,  or  the  head-to-shell  seam. 
If  no  defect  or  damage  was  discovered, 
that  fact  must  be  reported: 

(vii)  A  statement  indicating  the 
methods  employed  to  make  repairs,  who 
made  the  repairs,  and  the  date  they 
were  completed.  Also,  a  statement  of 
whether  or  not  the  tank  was  stress 
relieved  after  repairs  and.  if  so,  whether 
full  or  local  stress  relieving  was 
performed: 

(viii)  A  statement  of  the  disposition  of 
the  cargo  tank,  such  as  "cargo  tank 
scrapped"  or  "cargo  tank  returned  to 
service";  and 

(ix)  A  statement  of  whether  or  not  the 
cargo  tank  is  used  in  anhydrous 
ammonia,  liquefied  petroleum  gas,  or 
any  other  service  that  may  cause  stress 
corrosion  cracking.  Also,  if  the  cargo 
tank  has  been  used  in  anhydrous 
ammonia  service  since  the  last  report,  a 
statement  indicating  whether  each 
shipment  of  ammonia  was  certified  by 
its  shipper  as  containing  0.2  percent 
water  by  weight. 

(2)  A  copy  of  the  report  must  be 
retained  by  the  carrier  at  its  principal 
place  of  business  during  the  period  the 


tank  is  in  the  carrier's  service  and  for 
one  year  thereafter.  Upon  a  written 
request  to,  and  with  the  approval  of,  the 
Director,  Regional  Office  of  Motor 
Carrier  Safety,  Federal  Highway 
Administration  for  the  region  in  which  a 
motor  carrier  has  its  principal  place  of 
business,  the  carrier  may  maintain  the 
reports  at  a  regional  or  terminal  office. 

(3)  The  requirement  in  paragraph 
(c)(1)  of  this  section  does  not  apply  to  a 
motor  carrier  leasing  a  cargo  tank  for 
less  than  30  days. 

(d)  Supplying  reports.  Each  carrier 
offering  a  DOT  Specification  cargo  tank 
for  sale  or  lease  must  make  available  for 
inspection  a  copy  of  the  most  recent 
report  made  under  this  section  to  each 
purchaser  or  lessee.  Copies  of  such 
reports  must  be  provided  to  the 
purchaser,  or  the  lessee  if  the  cargo  tank 
is  leased  for  more  than  30  days. 

Issued  in  Washington.  DC  on  May  23, 1969 
under  authority  delegated  in  49  CFR  Part  106. 
Travis  P.  Dungan, 
Administrator. 
[FR  Doc.  8»-130ee  Filed  6-6-89: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  864, 866. 868. 870, 876, 
880. 882, 884,  and  890 

[Docket  No.  87N-0005] 

Medical  Devices;  Exemptions  From 
Premart(et  Notifications  for  Certain 
Classified  Devices 

AQENCV:  Food  and  Drug  Adiuinistration. 
ACnOM;  Final  rule. 

SUMMAMY:  The  Food  and  Drug 
Administration  (FDA)  is  exempting  from 
the  requirement  of  premarket 
notification,  with  limitations,  104  generic 
types  of  class  I  devices.  For  the 
exempted  devices.  FDA  has  determined 
that  manufacturers'  submissions  of 
premarket  notifications  are  unnecessary 
for  the  protection  of  the  public  health 
and  that  review  of  such  notifications  by 
the  agency  will  not  advance  FDA's 
public  health  mission.  Granting  the 
exemptions  will  allow  the  agency  to 
make  better  use  of  its  resources  and 
thus  better  serve  the  public.  Elsewhere 
in  this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  withdrawal  of  a 
proposed  rule  to  grant  an  exemption 
from  premarket  notification  for  six  other 
devices.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976  and  are  a  step  in  implementing 
one  of  the  goals  in  FDA's  plan  for 
action. 

FOn  FURTHCII  MFOmUTION  CONTACT: 

Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  KfD  20857,  301-443- 

4874. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  1976 
(Pub.  L  94-295,  hereinafter  called  the 
amendments]  establish  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use.  One 
provision  of  the  amendments,  section 
513  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C  360c), 
establishes  three  classes  of  devices. 
Each  class  prescribes  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  a  device's  safety  and 
effectiveness.  Class  I  (general  controls), 
class  II  (performance  standards),  and 
class  lU  (premarket  approval)  identify 
the  classes  set  forth  in  section  513  of  the 
act. 

Section  513(d)(2)(A)  of  the  act  (21 
U.S.C.  360c(d)(2)(A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premarket 


notification  in  section  510(k]  of  the  act 
(21  U.S.C.  360{k))  and  Subpart  E  of  21 
CFR  Part  807.  Such  an  exemption 
permits  manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  to  FDA 
a  premarket  notification.  When  FDA 
was  publishing  its  proposed 
classification  regulations  for 
preamendments  devices,  the  agency  did 
not  routinely  evaluate  whether  it  shoiild 
grant  to  manufacturers  of  devices  placed 
in  class  I  an  exemption  from  the 
requirement  of  premarket  notification. 
Generally,  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  included  them  in 
recommendations  to  the  agency. 
Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification  to  reduce  the  number  of 
unnecessary  premarket  notifications, 
thereby  freeing  agency  resources  for  the 
review  of  more  complex  notifications. 

FDA  believes  that  exempting  certain 
devices  from  premarket  notification  will 
allow  the  agency  to  make  better  use  of 
its  resources  and  thus  better  serve  the 
public.  In  other  words,  the  process  of 
exempting  devices  from  the  premarket 
notification  program  of  section  510(k)  of 
the  act  (21  U.S.C.  360(k)).  where 
premarket  notification  will  not  advance 
FDA's  public  health  mission,  will  free 
additional  resources  to  address  more 
pressing  regulatory  concerns  and  will 
make  the  agency  more  efficient.  The 
development  of  these  criteria  and  the 
issuance  of  final  rules  exempting 
appropriate  devices  from  the 
requirement  of  premarket  notification 
will  help  implement  a  goal  of  FDA's 
May  1987  "A  Plan  for  Action  Phase  H" 
(Ref.  1). 

On  January  2a  1988  (53  FR 1574),  FDA 
proposed  to  exempt  frt)m  premarket 
notification  110  generic  types  of  class  I 
devices.  Interested  persons  were  given 
until  March  21, 1988  to  comment. 

Two  letters  of  comment  were 
received.  Both  letters  agreed  that  the 
devices  should  be  exempt  from  the 
premarket  notification  procedures  as 
proposed.  One  of  the  comments 
suggested  that  the  preamble  to  the  final 
rule  specify  exactly  the  requirements  of 
Subpart  E  of  Part  807  from  which  the 
devices  are  to  be  exempt.  A  comment 
also  suggested  that  Subpart  E  of  Part  807 
be  amended  cross-reference  these 
exemptions. 

FDA  believes  that  the  preamble  to  the 
proposed  rule  clearly  identifies  the 
scope  of  exemptions  for  exempt  devices. 
Specifically,  the  limitations  described  in 
the  proposed  new  section,  "Limitations 
of  exemptions  from  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)."  Subpart  A  of  each  of  the  nine 
parts  of  the  Code  of  Federal  Regulations 
involved,  and  the  limitations  set  forth  in 
the  codified  language  of  each  generic 
type  of  device,  fully  describe  the  nature 
of  the  exemption  firom  Subpart  E  of  Part 
807  for  each  affected  device.  FDA 
believes  that  it  is  unnecessary  and 
impractical  to  cross-reference  these 
exemptions  in  Subpart  E  of  Part  807. 

Accordingly.  FDA  is  adopting  104  of 
the  110  proposed  regulations  with  minor 
clarifying  changes.  However,  upon 
reconsideration,  FDA  has  determined 
not  to  grant  the  proposed  exemptions  for 
the  following  six  devices: 

Section  No.  and  Device 

686.2680    Microorganism  and  differentiation 
and  identification  device. 

868.1910    Esophageal  stethoscope. 

868.5340    Nasal  oxygen  cannula. 

866.5620    Breathing  mouthpiece. 

888.5640    Medicinal  nonventilatory  nebulizer 
(atomizer). 

668.6810    Tracheobroncliial  suction  catheter. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
withdrawal  of  it's  proposed  rules 
proposing  to  grant  an  exemption  from 
the  premarket  notification  procedures 
for  the  six  devices  listed  above.  FDA's 
reasons  for  withdrawing  its  six 
proposals  are  given  in  that  withdrawal 
document. 

Criteria  for  510(k)  exemptions:  FDA  is 
exempting  a  generic  type  of  class  I 
device  bom  the  requirement  of 
premarket  notification,  with  the 
limitations  described  below,  if  FDA 
determines  that  premarket  notification 
is  unnecessary  for  the  protection  of  the 
public  health.  FDA  is  granting  an 
exemption  if  both  of  the  following 
criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device,  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (i)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (ii)  not  materially  Increase  the  risk  of 
injury,  incorrect  diagnosis,  or  ineffective 
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treatment:  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 

FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  and 
relevant  reports  or  studies  on  device 
performance.  FDA  may.  if  it  has 
concerns  only  about  certain  types  of 
changes  in  a  class  I  device,  grant  a 
limited  exemption  from  premarket 
notification  for  the  generic  tjqje  of 
device.  A  limited  exemption  will  specify 
what  types  of  changes  manufacturers 
must  continue  to  report  to  FDA  in  the 
context  of  premarket  notification.  For 
example,  FDA  may  exempt  a  device 
except  when  a  manufacturer  intends  to 
use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  is  based  upon  the  existing  and 
reasonably  foreseeable  characteristics 
of  commercially  distributed  devices 
within  that  generic  type.  Because  FDA 
cannot  anticipate  every  change  in 
intended  use  or  characteristic  of  a 
device  that  could  significantly  affect  a 
device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28. 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

FDA  is  now  exempting  from  the 
requirement  of  premarket  notification, 
with  limitations,  the  104  generic  types  of 
class  I  devices  below: 


CFR  Part  and  TitiA 

Number 

ol 
devices 
exempt 

864— Hematotogy  and   Pathology   De- 
vice*   „ 

866— Immunology  and  Microbiology  De- 
vices.  „ 

868— Anesttweiology  Devices „ 

870— Cardiovasculaf  Devices _.. 

24 

37. 

13 

3 

876-Gastfoemefology-Uroiogy  Devices... 

860— General    Hosfxtal    and    Personal 
Use  Devices  ....„ .... 

882— Neurological  Devices 

8e4-Ot>stetrical  wid  Gynecological  De- 
vices   

9 

6 
7 

3 

890— Ptiysical  Medicine  Devices _ J 

2 

Total „ „ _ 

104 

Reference 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857.  and 
may  be  seen  by  interested  persons  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

1.  "Food  and  Drug  Administration — A  Plan 
for  Action  Hiase  II."  Public  Health  Service, 
Department  of  Health  and  Human  Services, 
May  1987,  p.  19. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defmed  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291,  the  impact  of 
this  final  rule  has  been  carefully 
analyzed  and  it  has  been  determined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order.  The  devices 
subject  to  this  final  rule  are  now  subject 
only  to  the  general  controls  provisions 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  352,  360,  360f,  360h, 
360i,  and  360j),  with  certain  exemptions. 
Under  the  final  rule,  the  devices  remain 
subject  to  such  controls,  other  than 
premarket  notification. 


List  of  Subjects 

21  CFR  Part  864 

Blood,  Hematology  and  pathology 
devices.  Medical  devices.  Packaging  and 
containers. 

21  cm  Part  866 

Biologies,  Immimology  and 
microbiology  devices.  Laboratories, 
Medical  devices. 

21  CFR  Part  868 

Anesthesiology  devices.  Medical 
devices. 

21  CFR  Part  870 

Cardiovascular  devices.  Medical 
devices. 

21  CFR  Part  876 

Gastroenterology-urology  devices. 
Medical  devices. 

21  CFR  Part  880 

General  hospital  and  personal  use 
devices.  Medical  devices. 

21  CFR  Part  882 

Medical  devices.  Neurological 
devices. 

21  CFR  Part  884 

Medical  devices.  Obstetrical  and 
gynecological  devices. 

21  CFR  Part  890 

Medical  devices,  I^ysical  medicine 
devices. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  864,  866,  868. 
870.  876,  880,  882,  884,  and  890  are 
amended  as  follows: 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  864  continues  to  read  as  follows: 

Autliority:  Sees.  501(f).  Sia  513,  515,  S2a 
701(a).  52  Stat.  1055,  76  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  565-574. 
576-577  (21  U.S.C.  351(0.  360,  360c.  360e.  360). 
371(a));  21  CFR  5.10. 

2.  New  S  864.9  is  added  to  Subpart  A 
to  read  as  follows: 

§864.9  UmMatkMM  Of  exemptions  from 
sM^tion  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (ttt*  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
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commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
a^ect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientiHc 
technology  than  that  in  use  in  the  device 
before  May  28, 1976,  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  Section  864.1850  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


i8»11SS0    Oyaand 

staliw. 


cnMnicfll  soNition 


(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807.  The  devices  are  also  exempt 
from  the  current  good  manufacturing 
practice  regulations  in  Part  820  of  this 
ctiapter.  with  the  exception  of  8  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  |  820.198,  with 
respect  to  complaint  files. 

4.  Section  864.2220  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


$864.2220    Synthetic  can  and 
cultur*  madia  and  componanta. 


(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

5.  Section  864.2240  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


SW4.2240   Can  and  tistua  cuttura  suppKaa 
and  a^ulpmanti 

•  *        •        •        • 

(b)  Classification.  Class  L  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  If  the  devices 
are  not  labeled  or  otherwise  represented 
as  sterile,  they  are  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  9  620.180,  with 
respect  to  general  requirements 
concerning  records,  and  {  820.198,  with 
respect  to  complaint  Hies. 

6.  Section  864.2260  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864,2260   Chromoaoma  euitiira  kR. 

«        *        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

7.  Section  884.2360  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.2360    Myeoptaama  datactlon  madta 
and  componanta. 

•  *        •        •        • 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

8.  Section  664.2800  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9864.2800    Animal  and  human  aara. 

(b)  Classification.  Class  I.  The  devices 
are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

9.  Section  864.2875  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.287S    Balancad aatt aolutlona or 
formulationa. 

•  •        *        *        * 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

10.  Section  864.3010  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


9864.3010 


procaaainQ  a<|uipniant. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 


Part  820  of  this  chapter,  with  the      ' 
exception  of  9  820.160,  with  respect  to 
general  requirements  concerning 
records,  and  9  820.198,  with  respect  to 
complaint  files. 

11.  Section  864.3250  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.32S0   Spadman  tranaport  and 
atoraQS  containar. 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  not  intended  for  over-the- 
counter  (OTC)  distribution,  it  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807  of 
this  chapter. 

12.  Section  864.3300  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9864.3300    Cytocanftffuga. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

13.  Section  864.3400  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.3400    Davica  f or  aaaling 
microaactiona. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

14.  Section  864.3600  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  864.3600    iUcroacopaa  and  accaaaories. 

*        *        •        •        • 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  devices  are 
also  exempt  from  the  ciurent  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  9  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  9  820.198.  with  respect  to 
complaint  files. 

15.  Section  864.3800  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  864.3800    Autonurtad  aiida  stainar. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 
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16.  Section  864.3875  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.3875   Automated  tissua  processor. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

17.  Section  864.4010  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  864.4010    Goneral  purpose  reagent 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with  the 
exception  of  9  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  9  820.198,  with  respect  to 
complaint  files. 

18.  Section  864.4400  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  864.4400    Enzyme  preparations. 

***** 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

19.  Section  864.5800  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  864.5800    Automated  aedimentation  rata 
device. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

20.  Section  864.5850  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  864.5850    Automated  sKde  spinner. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

21.  Section  864.6150  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.6150    Capilary  blood  collection  tube. 

(b)  Classification.  Class  I.  If  the 
device  is  not  intended  for  over-the- 
counter  (OTC)  distribution,  it  is  exempt 
from  the  premarket  notification 


procedures  in  Subpart  E  of  Part  807  of 
this  chapter. 

22.  Section  864.6160  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  864.6160    Manual  blood  ceil  counting 
device. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notincation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

23.  Section  864  6600  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9864.6600    Osmotic  fragility  test 

***** 

(b)  Classification.  Class  I.  The  dex-ice 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

24.  Section  864.6700  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9  864.6700    Erythrocyte  sedimentatk>n  rate 
test 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

25.  Section  864.8200  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.8200    Blood  cell  diluent 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

26.  Section  864.8540  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9864.8540    Red  cell  lysing  reagent 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

27.  The  authority  citation  for  21  CFR 
Part  866  continues  to  read  as  follows: 

Authority:  Sees.  501  (f).  510,  513,  515,  520. 
701(a).  52  Stat.  1055.  76  Staf.  794-795  as 
amended,  90  Stat.  540-546,  552-559,  565-574, 
576-577  (21  U.S.C.  351(f),  360,  360c,  380e,  380j, 
371(a));  21  CFR  5.10. 

28.  New  9  866.9  is  added  to  Subpart  A 
to  read  as  follows: 


9  866.9  Umitationa  of  exemptiona  from 
aaction  510(l()  of  the  Federal  Food.  Drug, 
and  Coametic  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  carmot 
anticipate  every  change  ir.  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness.  ■ 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
usixig  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identiHes  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

29.  Section  866.2050  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.2050    Staphylococcal  typing 
bacteriopttage. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

30.  Section  866.2170  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.2 1 70    Automated  colony  counter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 
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31.  Section  866.2300  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{•66.2300    MuMpurpoM  euttur*  medhiin. 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

32.  Section  866.2320  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

$866.2320    Dm fential cuWuft madkim. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

33.  Section  866.2330  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§866.2330    Enrtehad ctiitur* nwdhim. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

34.  Section  866.2350  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


1866.2390    IMcroMdogical  sMay  cuRur* 

nMOHNVV 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  this  chapter. 

35.  Section  866,2360  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1866.2360    Satocttvacuituramadkim. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

36.  Section  866.2450  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.2450    Supptomant  for  cuttur*  madia. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

37.  Section  866.2480  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866^480    OuaNty  control  kH  for  cultura 


notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

38.  Section  866.2500  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.2500    Mcrotttar  diluting  and 


9886.3065    BordataNa  app.  serological 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

39.  Section  866.2560  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{866.2560    Microbial  growth  monitor. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

40.  Section  866.2580  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§866.2580    Gaa-ganerating  devic*. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

41.  Section  866.3010  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3010    Adnatobactar  calcoacatictia 
saroiogical  raagants. 

***** 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

42.  Section  866.3020  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3020    Adanovirus  saroiogical  . 
raagants. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

43.  Section  866.3035  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9866.3035    Arizona  spp.  saroiogical 

raagants. 

***** 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

44.  Section  866.3065  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

45.  Section  866.3125  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3125    CItrobactar  spp.  sorological 
raagants. 

{b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

46.  Section  866.3205  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3205    Echovinis  saroiogical 
raag«ntt. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

47.  Section  866.3250  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.3250    Erysipalothrix  rtiuaiopatttiae 
serological  raaganta. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

48.  Section  866.3255  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3255    Escharichia  coll  serological 
reagents. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

49.  Section  866.3270  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.3270    FlavotMCterium  spp. 
serological  raaganta. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

50.  Section  866.3330  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


Feileral  Regtater  /  Vol.  54,  No.  Ill  /  Monday.  June  12.  1989  /  Rules  and  Regulations  25047 


9866.3330    Influenza viruaaarologicai 


(b)  Classification.  Class  L  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

51.  Section  866.3340  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3340    Klebeieaaspp.serologkal 
reagents. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

52.  Section  866.3400  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.3400    Parainfluenza  virus  serological 
reagents. 

(b)  Classification.  Class  I.  Hiese 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

53.  Section  866.3410  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.3410    Proteus  app.  (Well-Felix) 
serological  raaganta. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

54.  Section  866.3470  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

9866.3470    Reovlrus  serologicai  reagents. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

55.  Section  866.3490  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§866.3490    Rhinovirus  serological    • 
reagents. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

56.  Section  866.3520  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§866.3520    Rubeola  (measles)  virus 
serological  reagents. 


(b)  Classification.  Class  L  These 
devices  are  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

57.  Section  866.3630  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.3630  Serratia  spp.  serological 
raaganta. 

(b)  Classification.  CHass  I.  These 
devices  are  exempt  trom  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

58.  Section  866.3700  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  866.3700    Staphylococcua  aureus 
serological  raaganta. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

59.  Section  866.4500  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.4500    Immunoelectrophoresis 
equipment 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

60.  Section  866.4520  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  666.4520    hnmunofluorometar 

equipment 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

61.  Section  866.4540  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  866.4540    ImmunonephekMneter 
equipment 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

62.  Section  866.4600  is  amended  by 
revising  paragraph  [h]  to  read  as 
follows: 

9  866.4600    Ouchtertony  agar  plate. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 


63.  Section  866.4830  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.400    Rocketiramunoelectoophoreela 
equipnient 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

64.  Section  866.4900  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.4900    Support  get 

(b)  Classification.  Qass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

65.  Section  866.5800  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9866.5800   Seminal  fkiid  (sperm) 
immunological  test  system. 

***** 

[b)  Classification.  Class  I.  TTie  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

PART  86S— ANESTHESIOLOGY 
DEVICES 

66.  The  authority  citation  for  21  CFR 
Part  868  continues  to  read  as  follows: 

Authority:  Sees.  501  (f).  5ia  513.  515.  520, 
701(a).  52  Stat.  1055.  76  Stat.  794-795  as 
amended,  90  Stat.  540-546.  552-559,  565-574. 
576-577  (21  U.S.C.  351(0.  36a  360c  360e.  SeOj. 
371(a));  21  CFR  5.10. 

67.  New  §  868.9  is  added  to  Subpart  A 
to  read  as  follows: 

9  868.9  Limitations  of  exemptions  from 
sectkMi  510(l()  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510[k]  of  the  act]  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  conmerdally 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
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interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent:  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976,  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

68.  Section  868.1030  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

iM8.10M    Manual  alQeslwttef. 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  i  820.180,  with  respect  to 
general  requirements  conceminjg 
records,  and  |  820.198,  with  respect  to 
complaint  flies. 

ee.  Section  868.1930  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

*  •  •  •  * 

(b)  Classification.  Qass  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

70.  Section  868.1965  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

|t68.1MS    SwIteMng valve (ploee^ 

***** 

(b]  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  |  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  i  820.198,  with  respect  to 
complaint  flies. 


71.  Section  868.5220  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

I868J220    Mowbottle. 

(b)  Classification.  Class  L  The  device 
is  exempt  finom  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with  the 
exception  of  \  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  files. 

72.  Section  868.5280  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

f  868.5280    Breathing  tube  support 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

73.  Section  888.5365  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{•88.^365    Poeture  Chair  for  cardiac  or 
puknonery  treetinent, 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

74.  Section  868.5420  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

f888J420    Etherhook. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with  the 
exception  of  |  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  (  820.198,  with  respect  to 
complaint  files. 

75.  Section  868.5560  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§868.8580    Oea  mask  head  strap. 

*        •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 


76.  Section  868.5760  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S688J780   Cuff  spreader. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
Ui  Part  820  of  this  diapter,  with  the 
exception  of  {  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  flies. 

77.  Section  868.6100  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{868.6100    Anesthetic  cabinet.  tal>le,  or 
tray. 

***** 

{b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

78.  Section  868.6175  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


9868.6175    Cardiopulmonary 
cart 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  S  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  flies. 

79.  Section  868.6225  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  868.6225    NoeecHp. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  S  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  9  820.198,  with  respect  to 
complaint  flies. 

80.  Section  868.6700  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


.^MS^k^ii. ^s'ittF-'* 


Federal  Register  /  Vol.  54.  No.  Ill  /  Monday.  June  12,  1989  /  Rules  and  Regulations  25049 


9868.6700    Anesthesia  stool. 
•        *        •        •        « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

PART  870-CARDIOVASCULAR 
DEVICES 

81.  The  authority  citation  for  21  CFR 
Part  870  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510.  513,  515,  520. 
701(a).  52  Staf.  1055.  76  Stat.  794-795  as 
amended,  90  Stat.  540-546.  552-559,  565-574. 
576-577  (21  U.S.C.  351(0,  360,  360c.  360e,  360j, 
371(a));  21  CFR  5.10. 

82.  New  9  870.9  is  added  to  Subpart  A 
to  read  as  follows: 

9  870.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  siill  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substanfially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 


83.  Section  870.3730  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  870.3730    Pacemalcer  service  tods. 

(b)  Classification.  Class  I.  These 
devices  are  exempt  from  the  premarket 
notification  procedures  of  Subpart  E  of 
Part  807  of  this  chapter. 

84.  Section  870.4200  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  870.4200    Cardioputmonary  bypass 
accessory  equipment 
*        •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

85.  Section  870.4500  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  870.4500  Cardiovascular  surgical 
instruments. 


(b)  Classification.  Class  I.  The  devices 
are  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

86.  The  authority  citation  for  21  CFR 
Part  876  continues  to  read  as  follows: 

Authority:  Sees.  501(f}.  5ia  513,  515.  52a 
701(a),  52  Staf.  1055,  76  Stat.  794-795  as 
amended,  90  Staf.  540-546,  552-559,  565-574, 
576-577  (21  U.S.C.  351(f).  360,  360c,  360e,  360j, 
371(a)):  21  CFR  5.10. 

87.  New  §  876.9  is  added  to  Subpart  A 
to  read  as  follows: 

9  876.9  Limitations  of  exemptions  from 
section  510(lc)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  Food  and  Drug  Administration 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufactiu-ers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 


(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  difierent  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  difi'erent  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

88.  Section  876.4370  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

9  876.4370    Gastroenteroiogy-uroiogy 

evacuator. 

•        •        *        *        • 

(b)  •  *  • 

(2)  Class  I  for  the  gastroenteroiogy- 
uroiogy  evacuator  when  manually 
powered.  The  device  subject  to  this 
paragraph  (b)(2)  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

89.  Section  876.4530  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  876.4530    Gastroenterology-urotogy 
fiberoptic  retractor. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

90.  Section  876.45G0  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  876.4560    Ribdam. 


(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

91.  Section  876.4730  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  876.4730    Manual  gastroenteroiogy- 
uroiogy  surgical  instrument  and 
accessories. 

*        *        «        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

92.  Section  876.4690  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§876.4690    UrologlcaltaMeand 


(b)  •  •  • 

(2)  Class  I  for  the  manually  powered 
table  and  accessories.  The  device 
subject  to  this  paragraph  (b)(2)  is 
exempt  from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807  of 
this  chapter. 

93.  Section  876.5030  is  ar.«nded  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  676.9030    ContlMnt  Neostomy  cattMter. 

•  *        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

04.  Section  876.5820  is  amended  by 
revising  paragraph  (b)(2)  to  read  hit 
follows: 

$876.5620    Hemodialysis  system  and 

•ceessoile*. 

•  •        •        •        * 

(b)  •  •  * 

(2)  Class  I  for  other  accessories  of  the 
hemodialysis  system  remote  from  the 
extracorporeal  blood  system  and  the 
dialysate  delivery  system,  such  as  the 
unpowered  dialysis  chair,  hemodialysis 
start/stop  tray,  dialyzer  holder  set,  and 
dialysis  tie  gun  and  ties.  The  devices 
subject  to  this  paragraph  (b)(2]  are 
exempt  from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807  of 
this  chapter. 

95.  Section  876.5900  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

9876.S900    Ostomy  pouch  and 
accessories. 

•  *        *        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

95a.  Section  876.5920  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9876.5620   Protectlvt  garment  for 
Incontinence. 

•  •        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 


Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and 
9  820.198,  regarding  complaint  files. 

PART  880-QENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

96.  The  authority  citation  for  21  CFR 
Part  880  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  510,  513,  515.  520, 
701(a),  52  Stat.  1055.  78  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  565-574, 
576-577  (21  U.S.C.  3Sl(fl.  36a  360c  360e,  360j. 
371(a)):  21  CFR  5.10. 

97.  New  i  880.9  is  added  to  Subpart  A 
to  read  as  follows: 

f  880.6  UmMatlorw  of  exemptions  from 
section  5100c)  of  the  Federal  Food,  Drug, 
and  Cosm«tie  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent:  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976:  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

98.  Section  880.5110  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


9860.5110    HydrauHc  adlustalale  hospital 
bod. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

99.  Section  880.5120  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

9880.5120    Manual  adhJStabie  hospital  l>ed. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  tlie  ciurent  good 
manufacturing  practice  regulations  in 
Part  620  of  this  chapter,  with  the 
exception  of  S  820.180,  regarding  general 
requirements  concerning  records,  and 
9  820.198,  regarding  complaint  files. 

100.  Section  880.5510  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

9860.5510    Non-AC-powered  patient  Hfts. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

101.  Section  880.6150  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9880.6150    Ultrasonic  cleaner  for  medical 

instruments. 

*        *        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter,  except  that  any 
solutions  intended  for  use  with  the 
device  for  cleaning  or  sanitizing  the 
instruments  are  not  exempt. 

102.  Section  880.6280  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9880.6260    Medical  insole. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

103.  Section  880.6970  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9880.6970    UqiM  crystal  vein  locator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 


PART  882— NEUROLOGICAL  DEVICES 

104.  The  authority  citation  for  21  CFR 
Part  882  continues  to  read  as  follows: 

Authority:  Sees.  501(0.  510.  513,  515,  52a 
701(a),  52  Stat.  1055,  76  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559.  565-574. 
576-577  (21  U.S.C.  351(f),  360.  360c,  360e.  360), 
371(a)):  21  CFR  S.ia 

105.  New  §  882.9  is  added  to  Subpart 
A  to  read  as  follows: 

9  882.9  Limitations  of  exemptions  from 
section  5l0(k)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k]  of  the  act)  for 
a  generic  type  of  class  1  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976.  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fimdamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
1}lade,  or  an  in  vitro  diagnostic  device 
detects  or  identiHes  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

- 106.  Section  882.1200  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9882.1200    Two-point  discriminator. 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  material 
(single,  surgical-grade,  stainless  steel 
elloy)  that  was  used  in  the  device  before 


May  28. 1976.  the  device  is  exempt  from 
the  premarket  notiHcation  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 
The  device  is  also  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter. 
with  the  exception  of  9  820.180.  with 
respect  to  general  requirements 
concerning  records,  and  9  820.198,  with 
respect  to  complaint  Hies. 

107.  Section  882.1500  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9882.1500    Esthesiometer. 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  composed  entirely  of  a  single 
material,  the  device  is  exempt  from  the 
premarket  notiHcation  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 
The  device  is  also  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  S  820.180.  with 
respect  to  general  requirements 
concerning  records,  and  S  820.198,  with 
respect  to  complaint  files. 

108.  Section  882.1525  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9882.1525    Tuning  forte 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  9  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  Hies. 

109.  Section  882.1700  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9882.1700    Percussor. 


(b)  Classification.  Class  I.  If  the 
device  is  a  small,  hand-held  hammer 
with  a  rubber  head,  the  device  is  exempt 
from  the  premarket  notiHcation 
procedures  in  Subpart  E  of  Part  807  of 
this  chapter.  The  device  is  also  exempt 
from  the  current  good  manufacturing 
practice  regulations  in  Part  820  of  this 
chapter,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  9  820.198,  with 
respect  to  complaint  files. 

110.  Section  882.1750  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

9882.1750    Pinwheet. 


(b)  Classification.  CHass  I.  If  the 
device  is  made  of  (he  same  material 
(single,  surgical-grade,  stainless  steel 
alloy)  that  was  used  in  the  device  before 
May  28, 1976,  and  it  is  manually 
operated,  the  device  is  exempt  from  the 
premaricet  notification  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

111.  Section  882.4215  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9882.4215    dp  rack. 


(b)  Classification.  Class  I.  If  the 
device  is  composed  entirely  of  a  single 
metal  alloy  having  the  same 
composition  as  the  clips  it  is  intended  to 
hold,  the  device  is  exempt  from  the 
premarket  notiHcation  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

112.  Section  882.4650  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

9  882.4650  Neurosurgicsl  suture  nec<8«. 
*        *        •        •        • 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  material 
(single,  surgical-grade,  stainless  steel 
alloy)  that  was  used  in  the  device  before 
May  28, 1976,  the  device  is  exempt  from 
the  premarket  notiHcation  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

PART  884-OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

113.  The  authority  citation  for  21  CFR 
Part  884  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  5ia  513.  515,  52a 
701(a),  52  Stat.  1055.  76  Slat.  794-795  as 
amended,  90  Stat.  540-546,  552-559.  565-574. 
576-577  (21  U.S.C.  351(f).  36a  360c.  360e,  360i, 
371(a));  21  CFR  5.10. 

114.  New  {  884.9  is  added  to  Subpart 
A  to  read  as  follows: 

§  884.9  Umitatiofts  of  exempUofts  from 
section  510(i()  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notiHcation  (section  510{k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
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or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent:  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientiHc 
technology  than  that  in  use  in  the  device 
before  May  28, 1976,  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

115.  Section  884.2900  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9SS4.2900    Fatal  stethoscop*. 

(b)  Classification.  Class  L  The  device 
is  exempt  firom  the  premarket 
notiHcation  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

116.  Section  884.4520  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

S  884.4520   OtwtoMc-gynacologic  gwMfal 
manusi  bialiuiiMiiL 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

117.  Section  884.5920  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  884.5920    Vaginal  Iraufftator. 


(b)  Classification.  Class  I.  The  device 
is  exempt  finom  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

118.  The  authority  citation  for  21  CFR 
Part  890  continues  to  read  as  follows: 

Authority:  Sees.  501(f).  Sia  513,  515, 520, 
701(a),  52  StaL  1055.  70  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  565-574. 
576-577  (21  U.S.C.  351(f).  360,  360c.  360e,  360j. 
371(a)):  21  CFR  5.ia 

119.  New  S  690.9  is  added  to  Subpart 
A  to  read  as  follows: 

S  890.9  Limitations  Of  tiMnptlona  from 
•action  510(I()  of  the  Fadaral  Food,  Drug, 
and  Coamatlc  Act  (tha  act). 

The  Food  and  Drug  Administration's 
(FDA's)  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 


(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

120.  Section  890.3700  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  890.3700    Nonpowarad  communication 


(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Pari  820  of  this  chapter,  with  the 
exception  of  S  820.180,  regarding  general 
requirements  concerning  records,  and 
S  820.198,  regarding  complaint  files. 

121.  Section  890.5125  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§890.5125    Nonpowarad  sitz  bath. 


(b)  Classification.  Class  I.  The  device 
is  exempt  fi*om  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and  § 
820.198,  regarding  complaint  files. 

Dated:  February  22. 1989. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  09-13802  Filed  6-9-89:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlttration 
21  CFR  Parts  866  and  868 
[Dockat  Na  87N-0005] 

Medical  Devices;  Withdrawal  of 
Proposed  Exemptions 

agency:  Food  and  Drug  Administration. 
action:  Withdrawal  of  proposed 
exemptions. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
proposals  to  exempt  six  generic  types  of 
devices  from  the  requirement  of 
premarket  notification.  Elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
publishing  a  final  rule  exempting  fi-om 
the  requirement  of  premarket 
notification,  with  limitations,  104  generic 
types  of  class  I  devices.  These  actions 
are  being  taken  under  the  Medical 
Device  Amendments  of  1976  and  are  a 
step  in  implementing  one  of  the^oals  in 
FDA's  plan  for  action. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  The 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  (the  amendments) 
establish  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  One  provision 
of  the  amendments,  section  513  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c).  established 
three  classes  of  devices.  Each  class 
prescribes  the  regulatory  controls 
needed  to  provide  reasonable  assurance 


of  a  device's  safety  and  effectiveness. 
Class  I  (general  controls),  class  II 
(performance  standards),  and  class  III 
(premarket  approval)  are  the 
identification  of  each  class  set  forth  in 
section  513  of  the  act. 

Section  513(d)(2)(A)  of  the  act  (21 
U.S.C.  360c(d){2)(A))  authorizes  FDA  to 
exempt  by  regulation,  a  generic  type  of 
class  I  device  fi-om  the  requirement  of, 
among  other  things,  premarket 
notification  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  Subpart  E  of  21 
CFR  Part  807.  Such  an  exemption 
permits  manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  to  FDA 
a  premarket  notification.  When  FDA 
was  publishing  its  proposed 
classification  regulations  for 
preamendments  devices,  the  agency  did 
not  routinely  evaluate  whether  it  should 
grant  to  manufacturers  of  devices  placed 
in  class  I  an  exemption  fit)m  the 
requirement  of  premarket  notification. 
Generally.  FDA  considered  such 
exemptions  only  when  the  advisory 
panel  included  them  in 
recommendations  to  the  agency. 

Recently.  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification  to  reduce  the  number  of 
unnecessary  premarket  notifications, 
thereby  freeing  agency  resources  for  the 
review  of  more  complex  notifications. 
The  development  of  these  criteria  and 
the  issuance  of  final  rules  exempting 
appropriate  devices  fix)m  the 
requirement  of  premarket  notification 
will  help  implement  a  goal  of  FDA's  July 
1985  "A  Plan  for  Action"  (Ref.  1). 

On  January  a),  1988  (53  FR  1574).  FDA 
proposed  to  exempt  from  premarket 
notification  110  generic  types  of  class  I 
devices.  Based  upon  that  proposed  rule, 
FDA  is  exempting  104  devices  from  such 


requirements,  with  limitations.  Upon 
reconsideration,  FDA  is  withdrawing  its 
proposals  to  exempt  the  six  devices 
identified  below  because  the  agency  has 
determined  that  the  devices  do  not  meet 
the  criteria  provided  in  the  preamble  for 
granting  such  exemptions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a))  and  under  21  CFR 
5.10,  the  proposed  rule  published  in  the 
Federal  Register  of  January  20. 1988.  is 
withdrawn  with  respect  to  the  following 
six  devices: 

Proposed  §  866.2660    Microorganism 

differentiation  and  identification 

device. 
Proposed  S  868.1910    Esophageal 

stethoscope. 
Proposed  S  868.5340    Nasal  oxygen 

cannula. 
Proposed  §  868.5620    Breathing 

mouthpiece. 
Proposed  §  868.5640    Medicinal 

nonventilatory  nebulizer  (atomizer). 
Proposed  §868.6810    Tracheobronchial 

suction  catheter. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20857.  and 
may  be  seen  by  interested  persons  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

1.  "Food  and  Drug  Administration — A  Plan 
for  Action."  Public  Health  Service. 
Department  of  Health  and  Hiunan  Services, 
July  1985.  p.  18. 

Dated:  February  22. 1989. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  89-13801  Filed  6-9-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

ioswcn-fn-3421-1] 

Draft  Guidance  to  Hazardous  Waste 
Generators  on  ttie  Elements  of  a 
Waste  Minimization  Program 

AOtNCv:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Draft  guidance  and  request  for 

comment. 


:  Comments  are  being  solicited 
on  the  following  document,  entitled 
Draft  Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program.  This  guidance 
was  developed  to  assist  hazardous 
waste  generators  in  complying  with  the 
certiflcation  requirements  of  sections 
3002(b)  and  3005(h)  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  which  became  effective  on 
September  1, 1985. 

An  effective  waste  minimization 
program  as  viewed  by  the  Agency 
should  have  the  following  basic 
elements:  (1)  Top  Management  Support; 
(2)  Characterization  of  Waste 
Generation;  (3)  Periodic  Waste 
Minimization  Assessments;  (4)  A  Cost 
Allocation  System;  (5)  Encouragement  of 
Technology  Transfer,  and  (6)  Program 
Evaluation.  While  these  elements 
provide  guidance  to  generators  on  how  a 
minimization  program  for  hazardous 
waste  may  be  structured,  the  Agency 
believes  that  they  are  equally  valid  for 
the  design  of  a  multi-media  source 
reduction  and  recycling  program.  This 
guidance  is  consistent  with  EPA's  belief 
that  facilities  should  have  broad 
pollution  prevention  programs  with  the 
goal  of  preventing  or  reducing  wastes, 
substances,  discharges  and/or 
emissions  to  all  environmental  media — 
air,  land,  surface  water  and  ground 
water. 

Related  Action:  EPA  published  in  the 
Federal  Register,  on  January  26, 1989  (54 
FR  3845),  a  proposed  policy  statement 
on  source  reduction  and  recycling.  This 
policy  commits  the  Agency  to  a 
preventive  strategy  to  reduce  or 
eliminate  the  generation  of 
environmentally-harmful  pollutants 
which  may  be  released  to  the  air,  land, 
surface  water  or  ground  water.  It  fiulher 
proposes  to  incorporate  this  preventive 
strategy  into  EPA's  overall  mission  to 
protect  human  health  and  the 
environment  by  making  source 
reduction  a  priority  for  every  aspect  of 
Agency  decision-making  and  planning, 
with  environmentally-sound  recycling  as 


a  second  priority  over  treatment  and 
disposal.  Today's  draft  guidance  is  an 
example  of  the  application  of  this  policy 
in  the  RCRA  program  for  hazardous 
waste. 

dates:  EPA  urges  interested  parties  to 
comment  on  this  draft  notice  in  writing. 
The  deadline  for  submitting  written 
comments  is  September  11, 1989. 
ADOHCSSIS:  All  comments  must  be 
submitted  (original  and  two  copies)  to: 
EPA  RCRA  Docket  (room  SE-201)  (mail 
code  OS-305).  401  "M"  Street,  SW., 
Washington,  DC  20460.  Place  the  docket 
number,  #  F-88-WMPP-FFFFF,  on  your 
comments. 

FOR  FURTHER  INFORMATKM,  CONTACT: 

James  Lounsbury,  Office  of  Solid  Waste, 
(202)  382-4807.  or  the  RCRA  Hotline 
(800-424-9346). 

Draft  Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program 

/.  Purpose 

The  purpose  of  today's  notice  is  to 
provide  non-binding  guidance  to 
generators  of  regulated  hazardous 
wastes  on  what  constitutes  a  "program 
in  place"  to  comply  with  the 
certification  requirements  of  sections 
3002(b)  and  3005(h)  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  Such  certifications  require 
generators  to  implement  programs  to 
reduce  the  volume  and  toxicity  of 
hazardous  wastes  generated  to  the 
extent  economically  practicable.  This 
guidance  is  intended  to  fulfill  a 
commitment  made  by  EPA  in  its  1986 
report  to  Congress  entitled. 
Minimization  of  Hazardous  Waste.^ 

11  Background 

With  the  passage  of  HSWA,  Congress 
established  a  national  policy  declaring 
the  importance  of  reducing  or 
eliminating  the  generation  of  hazardous 
waste.  Specifically,  section  1003(b) 
states: 

The  Congress  hereby  declares  it  to  l)e  a 
national  policy  of  the  United  States  that, 
wherever  feasible,  the  generation  of 
hazardous  waste  is  to  be  reduced  or 
eliminated  as  expeditiously  as  possible. 
Waste  that  is  nevertheless  generated  should 
be  treated,  stored,  or  disposed  of  so  as  to 
minimize  present  and  future  threat  to  human 
health  and  the  environment. 

In  this  declaration.  Congress 
established  a  clear  priority  for  reducing 
or  eliminating  the  generation  of 

■  51  FR  446B3  (12/11/86).  Notice  of  Availability  of 
the  report  to  Congress. 


hazardous  wastes  (a  concept  referred  to 
as  waste  minimization)  over  managing 
wastes  that  were  "nevertheless" 
generated. 

EPA  believes  that  hazardous  waste 
minimization  means  the  reduction,  to 
the  extent  feasible,  of  hazardous  waste 
that  is  generated  prior  to  treatment, 
storage  or  disposal  of  the  waste.  It  is 
defined  as  any  source  reduction  or 
recycling  activity  that  results  in  either: 
(1)  Reduction  of  total  volume  of 
hazardous  waste;  (2)  reduction  of 
toxicity  of  hazardous  waste;  or  (3)  both, 
as  long  as  that  reduction  is  consistent 
with  the  general  goal  of  minimizing 
present  and  future  threats  to  human 
health  and  the  environment.* 

Waste  minimization  can  result  in 
significant  benefits  for  industry.  EPA 
believes  an  effective  waste 
minimization  program  wiil  contribute  to: 

(1)  Minimizing  quantities  of  regulated 
hazardous  waste  generated,  thereby 
reducing  waste  management  and 
compliance  costs; 

(2)  Improving  product  yields; 

(3)  Reducing  or  eliminating 
inventories  and  releases  of  "hazardous 
chemicals"  reportable  under  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act;  and/or 

(4)  Lowering  Superfimd,  corrective 
action  and  toxic  tort  liabilities. 

Besides  establishing  the  national 
policy.  Congress  also  enacted  several 
provisions  in  HSWA  for  implementing 
hazardous  waste  minimization.  These 
included  a  generator  certification  on 
hazardous  waste  manifests  and  permits 
for  treatment,  storage,  or  disposal  of 
hazardous  waste.  RCRA  3002(b).  These 
certifications  (effective  September  1, 
1985)  require  generators  certify  two 
conditions:  That  (1)  the  generator  of  the 
hazardous  waste  has  a  program  in  place 
to  reduce  the  volume  or  quanity  and 
toxicity  of  such  waste  to  the  degree 
determined  by  the  generator  to  be 
economically  practicable;  and  (2)  the 
proposed  method  of  treatment,  storage 
or  disposal  is  that  practicable  method 
currently  available  to  the  generator 
which  minimizes  the  present  and  future 


*  Hazardous  waste  minimization  involves  volume 
or  toxicity  reduction  through  either  a  source 
reduction  or  recycling  technique  and  results  in  the 
reduction  of  risks  to  human  health  and  the 
environment.  The  transfer  of  hazardous  constituents 
from  one  environmental  medium  to  another  does 
not  constitute  waste  minimization.  Neither  would 
concentration  conducted  solely  for  reducing  volume 
unless,  for  example,  concentration  of  the  waste 
allowed  for  recovery  of  useful  constituents  prior  to 
treatment  and  disposal.  Likewise,  dilution  as  a 
means  of  toxicity  reduction  would  not  be 
considered  waste  minimization,  unless  later 
recycling  steps  were  involved. 


threat  to  human  health  and  the 
environment. 

In  addition.  Congress  also  added  a 
new  provision  in  1984  that  requires 
hazardous  waste  generators  to  identify 
in  their  biennial  reports  to  EPA  (or  the 
State):  (1)  The  efforts  undertaken  during 
the  year  to  reduce  the  volume  and 
toxicity  of  waste  generated:  and  (2)  the 
changes  in  volume  and  toxicity  actually 
achieved  in  comparison  with  previous 
years,  to  the  extent  such  information  is 
available  prior  to  1984  (RCRA  3002 
(a)(8)). 

Today's  notice  provides  non-binding 
guidance  to  hazardous  waste  generators 
in  response  to  the  certification 
requirements  in  HSWA.  Specifically,  it 
addresses  the  first  of  the  certification 
conditions  that  states  that,  "the 
generator  of  the  hazardous  waste  has  a 
program  in  place  to  reduce  the  volume 
or  quantity  and  toxicity  of  such  waste  to 
the  degree  determined  to  be 
economically  practicable," 

EPA  is  not,  however,  providing 
guidance  on  the  determination  of  the 
phrase  "economically  practicable".  As 
Congress  indicated  in  its  accompanying 
report  to  HSWA  •  the  term 
"economically  practicable"  is  to  be 
defined  and  determined  by  the  generator 
and  is  not  subject  to  subsequent  re- 
evaluation  by  EPA.  The  generator  of  the 
hazardous  waste,  for  purposes  of  this 
certification,  has  the  flexibility  to 
determine  what  is  economically 
practicable  for  the  generator's 
circumstances.  Whether  this 
determination  is  made  for  all  of  its 
operations  or  on  a  site-specific  basis  is 
for  the  generator  to  decide. 

EPA  has  received  numerous  inquiries 
on  what  constitutes  a  waste 
minimization  program.  In  today's  notice 
EPA  is  providing  draft  guidance  to 
hazardous  waste  generators  on  what  the 
Agency  believes  are  the  basic  elements 
of  a  waste  minimization  program. 

EPA  believes  that  today's  guidance 
may  provide  direction  to  large  quantity 
and  small  quantity  generators  in 
fulfilling  their  manifest  certification 
requirement.  Small  quantity  generators, 
while  not  subject  to  the  same  "program 
in  place"  certification  requirement  as 
large  quantity  generators,  have  to  certify 
that  they  have  "made  a  good  faith  effort 
to  minimize"  their  waste  generation. 

The  elements  discussed  here  reflect 
the  results  of  agency  analyses 
conducted  over  the  last  several  years 


>  S.  Rep.  No.  96-284.  96th  Ccng.,  1st  Sess.  (19S3) 


and  extensive  interaction  with  private 
and  public  sector  waste  minimization 
program  managers.  EPA  believes  that  an 
effective  waste  minimization  program 
should  include  each  of  the  general 
elements  discussed  below,  although 
EPA  realizes  that  some  of  these 
elements  may  be  implemented  in 
different  ways  depending  on  the 
preferences  of  individual  firms. 

A.  Top  Management  Support  Top 
management  should  ensure  that  waste 
minimization  is  a  company-wide  effort. 
There  are  many  ways  to  accomplish  this 
goal.  Some  of  the  methods  described 
below  may  be  suitable  for  some  firms 
and  not  others.  However,  some 
combination  of  these  techniques  should 
be  used  by  every  firm  to  demonstrate 
top  management  support 

— ^Make  waste  minimization  a 
company  policy.  Put  this  policy  in 
writing  and  distribute  it  to  all 
departments.  Make  it  each  person's 
responsibility  to  identify  opportunities 
for  minimizing  waste.  Reiniforce  the 
policy  in  day-to-day  operations,  at 
meetings  and  other  company  functions. 

— Set  specific  goals  for  reducing  the 
volimie  or  toxicity  of  waste  streams. 

— Commit  to  implementing 
recommendations  identified  through 
assessments,  evaluations  or  other 
means. 

— Designate  a  waste  minimization 
coordinator  at  each  facility  to  ensure 
effective  implementation  of  the  program. 

— Publicize  success  stories.  It  wiU 
trigger  additional  ideas. 

— Reward  employees  that  identify 
cost-effective  waste  minimization 
oporttmities. 

— ^Train  employees  on  aspects  of 
waste  minimization  that  relate  to  their 
job.  Include  all  departments,  such  as 
those  in  product  design,  capital 
planning,  production  operations,  and 
maintenance. 

B.  Characterization  of  Waste 
Generation.  Maintain  a  waste 
accounting  system  to  track  the  types, 
amounts  and  hazardous  constituents  of 
wastes  and  the  dates  they  are 
generated. 

C.  Periodic  Waste  Minimization 
Assessments.  Track  materials  that 
eventually  wind  up  as  waste,  from  the 
loading  dock  to  the  point  at  which  they 
become  a  waste. 

— Identify  opportunities  at  all  points 
in  a  process  where  materials  can  be 
prevented  from  becoming  a  waste  (for 
example,  by  using  less  material, 
recycling  materials  in  the  process. 


finding  substitutes,  or  making  equipment 
changes).  Individual  processes  or 
facilities  should  be  reviewed 
periodically.  Larger  companies  may  find 
it  useful  to  establish  a  team  of 
independent  experts. 

— Determine  the  true  costs  of  the 
waste.  Calculate  the  costs  of  the 
materials  found  in  the  waste  stream 
based  on  the  purchase  price  of  those 
materials.  Calculate  the  cost  of 
managing  the  wastes  that  are  generated, 
including  costs  for  personnel, 
recordkeeping,  transportation,  liability 
insurance,  pollution  control  equipment, 
treatment  and  disposal  and  others. 

D.  A  cost  allocation  system. 
Departments  and  managers  should  be 
charged  "fully-loaded"  waste 
management  costs  for  the  wastes  they 
generate,  factoring  in  liability, 
compliance  and  oversight  costs. 

E.  Encourage  Technology  Transfer. 
Seek  or  exchange  technical  information 
on  waste  minimization  bom  other  parts 
of  your  company,  from  other  firms,  trade 
associations.  State  and  university 
technical  assistance  programs  or 
professional  consultants.  Many 
techniques  have  been  evaluated  and 
documented  that  may  be  useful  in  your 
facility. 

F.  Program  Evaluation.  Conduct  a 
periodic  review  of  program 
effectiveness.  Use  these  reviews  to 
provide  feedback  and  identify  potential 
areas  for  improvement 

Although  waste  minimization 
practices  have  demonstrated  their 
usefulness  and  benefits  to  those 
generators  that  have  implemented  such 
programs,  many  others  still  have  not 
practiced  waste  minimization.  Today's 
guidance  on  effective  waste 
minimization  practices  may  help 
encourage  regulated  entities  to 
investigate  waste  minimization 
alternatives,  implement  new  programs, 
or  upgrade  existing  programs.  Although 
the  approaches  described  above  are 
directed  toward  minimizing  hazardous 
solid  waste,  they  are  equally  valid  for 
design  of  multi-media  source  reduction 
and  recycling  programs. 

EPA  requests  comments  on  all  aspects 
of  this  guidance. 

Date:  June  Z.  1989. 
William  K.  Reilly. 

Administrator. 

(FR  Doc.  89-13845  Filed  6-9-89:  8:45  am) 
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General  Services 
Administration 

National  Aeronautics  and 
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Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

40  CFR  Parte  1, 5, 19, 27. 45,  and  52 
(Fwtoral  AoquMtlon  Oreular  •4-4a] 
RIN  9000-ACM,  9000-ACS2.  SOOO-ACTS 

Fe<leral  Acquisition  ReguiaUon  (FAR); 
MieceManeoue  Amendmente 

AOINCV:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACnOM:  Interim  rules  with  request  for 
comments,  and  Hnal  rules. 

•UMMARY:  Federal  Acquisition  Circular 
(FAC)  84-48  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Blind  and 
Mandicapped  Organizations: 
Nonmanufacturers  Rule;  Small  Business 
Directors'  Responsibilities:  Breakout 
Appeals;  Commerce  Patent  Regulations; 
Conunerce  Business  Daily  Numbered 
Notes;  Facsimile  Numbers  in  Synopses; 
Synopsis  Classification  Codes;  and 
Physical  Inventories. 
DATCt:  Effective  Dates:  June  \Z,  1989.  for 
Parts  1, 19,  27,  and  the  relevant  clauses 
in  Part  52  (Items  I  thru  V)  and  fuly  12, 
1989,  for  Parts  5  and  45  (Items  VI  thru 
IX). 

Comment  date:  Comments  on  the 
interim  rules  (Items  I,  II,  and  V)  should 
be  submitted  to  the  FAR  Secretariat  at 
the  address  shown  below  on  or  before 
August  11. 1969,  to  be  considered  in  the 
formulation  of  a  Hnal  rule.  Please  cite 
FAC  84-48,  and  the  appropriate  FAC 
Item  Number,  in  all  correspondence  on 
this  subject. 

Aooncas:  Interested  parties  should 
submit  written  comments  to;  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  ft  F  Streets  NW.. 
Room  4041.  Washington,  DC  20405. 
FOR  FURTHCfl  INFORMATION  CONTACT: 

Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  GS  Building,  Washington, 
DC  20405,  (202]  523-4755.  Please  cite 
FAC  84-48. 

tUPPLCMKNTARV  INFORMATION: 

A.  Determioatioo  To  Issue  Interim 
Regulations 

FAC  84-^.  Items,  I.  II,  and  V.  A 
determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD).  the  Administrator  of  General 


Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  in  Items  I,  II.  and  V,  FAC  84- 
48.  as  interim  rules. 

Item  I.  This  action  is  necessary  to 
implement  in  the  FAR  section  133  of 
Pub.  L  100-590. 

Item  II.  This  action  is  necessary  to 
implement  in  the  FAR  section  303(h)  of 
Pub.  L  100-656  which  amended  section 
8(a)  of  the  Small  Business  Act. 

Item  V.  This  action  is  necessary  to 
implement  in  the  FAR  the  contractual 
requirements  of  the  Department  of 
Commerce  (DOC)  final  rule,  pursuant  to 
Pub.  L  98-620. 

However,  pursuant  to  Pub.  L  98-577 
and  FAR  1.501,  public  comments 
received  in  response  to  these  interim 
rules  will  be  considered  in  formulating 
each  Dnal  rule. 

B.  Backgroimd 

FAC  84-48.  Item  II  Revisions  to 
19.102. 19.502-2,  and  associated  clauses 
implement  section  303(h]  of  Pub.  L  100- 
656,  which  amended  section  8(a)  of  the 
Small  Business  Act  to  permit  regular 
dealers  to  offer  any  domestically 
produced  product  for  any  class  of 
products  for  which  the  Small  Business 
Administration  determines  that  there 
are  no  small  business  manufacturers. 

FAC  84-48.  Item  IV.  Revisions  to 
19.403  and  19.505  implement  section  110 
of  the  SBA  Reauthorization  Act  of  1988 
(Pub.  L  100-690).  Revisions  in  19.403 
expand  the  type  of  technical  data  and 
procurement  records  that  will  be  made 
available  to  the  SBA  breakout 
procurement  center  representative,  and 
provide  for  appeals  of  unfavorable 
procurement  center  decisions  subject  to 
the  procedures  in  19.505.  Section  title 
19.505  is  also  revised  to  reflect  its 
broader  application. 

FAC  84-48.  Item  V.  The  DOC 
published  a  final  rule  in  the  Federal 
Register  on  March  18. 1987  (52  FR  8552). 
implementing  Pub.  L  98-620  that  shifts 
the  authority  to  issue  regulations  under 
Chapter  18  of  Title  35,  United  States 
Code  (Rights  in  Inventions  Made  with 
Federal  Assistance),  from  the  Office  of 
Federal  Procurement  Policy  to  the  DOC 
This  rule  implements  in  the  Federal 
Acquisition  Regulation  the  contractual 
aspects  of  the  DOC  rule. 

C.  Regulatory  Flexibility  Act 

FAC  84-48,  Item  I  This  interim  rule 
implements  section  133  of  Pub.  L 100- 
590,  the  Small  Business  Reauthorization 
and  Amendment  Act.  to  permit 
organizations  for  the  handicapped  to 
participate  in  small  business  set-asides 
for  fiscal  years  1989  through  1993. 


Impact  on  small  entities  is  unknown  at 
this  time.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  is  on  Hie  in  the  FAR 
Secretariat.  The  IRFA  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration. 
However,  publication  of  this  rule  as  an 
interim  rule  will  afford  the  public  the 
opportunity  to  make  comments  with 
respect  to  this  rule's  economic  impact  on 
small  entities,  and  such  comments  will 
be  considered  in  the  formation  of  the 
final  rule.  Such  comments  must  be 
submitted  separately  and  cite  89-610 
(FAC  84-48,  Item  I). 

FAC  84-48,  Item  V.  This  interim  rule 
will  not  have  a  significant  effect  beyond 
the  internal  operating  procedures  of 
procuring  agencies,  or  a  significant  cost 
or  administrative  impact  on  contractors 
or  offerors  independent  from  the  impact 
of  the  final  rule  prescribed  by  DOC  in 
the  Federal  Register  on  March  18, 1987 
(52  FR  8552).  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  89-610  (FAC  84-48. 
Item  V). 

FAC  84-^,  Items  II.  Ill,  IV.  VI,  VII, 
Vni,  and  IX.  DoD,  GSA,  and  NASA 
certify  that  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354)  does  not  apply 
because  each  revision  is  not  a 
"significant  revision"  as  defined  in  FAR 
1.501-1;  i.e.,  it  does  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  FAR  having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
issuing  agencies. 

D.  Paperwork  Reduction  Act 

FAC  84-48,  Items  I,  II.  III.  IV,  VI.  VII, 
VIII,  and  IX.  The  Paperwork  Reduction 
Act  (Pub.  L  96-511)  does  not  apply 
because  these  rules  do  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

FAC  84-48,  Item  V.  The  information 
collection  requirements  contained  in  this 
interim  rule  were  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  Control 
Number  9000-0095. 

List  of  Subjects  in  48  CFR  Parts  1. 5, 19, 
27. 45.  and  52 

Government  procurement. 
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Dated:  June  7, 198a 

Ilairy  S.  Rodnaki. 

Acting  Director.  Office  of  Federal  Acquiaition 
and  Regulatory  Policy. 

Federal  Acquisition  Oreular 

[Number  84-48] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-48  is  effective: 

Items  I  through  V  June  12, 1989.  for 
Parts  1, 19,  27,  and  the  relevant  clauses 
in  Part  52;  and 

Items  VI  through  IX  June  12, 1989, 
Parts  5  and  45. 
Hany  S.  Roainskl. 

Acting  Associate  Administrator  for 
Acquisition  Policy,  GSA. 

Eleaiior  Spector. 

Assistant  Secretary  of  Defense  for 
Procurement.  DOD. 

[Number  84-48] 

S.J.  Evans, 

Associate  Administrator  for  Procurement, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-48  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I— Blind  and  Handicapped 
Organizations 

FAR  19.501. 19.508  are  revised  and  the 
clause  at  52.219-15  is  added  to  authorize 
participation  of  public  or  private 
organizations  for  the  handicapped  in 
small  business  set-asides  during  fiscal 
years  1989  through  1993.  The  revisions 
provide  for  self-certification  by 
handicapped  organizations,  but  provide 
for  challenge  of  the  certification  by 
interested  parties.  The  revisions  also 
provide  notice  that  small  business 
concerns  which  experience  severe 
economic  injury  as  a  result  of  a  set- 
aside  award  to  a  handicapped 
organization  may  file  an  appeal  with  the 
Small  Business  Administration. 

Item  II— Nonmanufacturers  Rule 

FAR  19.102. 19.502-2.  and  the  clauses 
at  52.219-5. 52.219-6,  and  52.219-7  are 
revised  to  permit  small  business  regular 
dealers  to  offer  any  domestically 
produced  or  manufactured  product 
under  a  small  business  set-aside  or 
award  under  section  8(a)  of  the  &nall 
Business  Act  when  the  acquisition  is  for 
a  product  in  a  class  of  which  the  Small 
Business  Administration  has  determined 
that  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market 


Item  UI— Small  Business  Director's 
Responsibilities 

FAR  19.201  and  19.202  are  revised  to 
hnplement  section  603,  Pub.  L 100-656 
and  section  12.  Pub.  L  100-496. 

Item  IV— Breakout  Appeals 

FAR  19.403  and  19.505  are  revised  to 
implement  section  110  of  the  SBA 
Reauthorization  Act  of  1968  (Pub.  L  lOO- 
590). 

Item  V— Commerce  Patent  Regulation. 
Pub.  L  98-820 

FAR  1.105.  Subpart  27.3.  and  the 
clauses  at  52.227-11.  52.227-12.  and 
52.227-13  are  revised  to  implement  the 
contractual  aspects  of  a  final  rule  issued 
by  the  Department  of  Commerce  on 
March  18. 1987  (52  FR  8552). 

Item  VI— Commerce  Business  Daily 
Numbered  Notes 

FAR  5.205(c)(1).  5.206,  5.207(b)(6)  #17. 
5.207(d).  5.207  (e)(1)  and  (e)(3)  are 
revised  to  accommodate  the  updated 
Commerce  Business  Daily  Numbered 
Notes,  and  to  estabUsh  a  system  to 
review  and  revise  Numbered  Notes. 

Item  VII— Facsimile  Numbers  in 
Synopses 

FAR  5.207(c)(2)(xv)  is  revised  to 
provide  for  the  insertion  of  machine 
numbers  and  routing  instructions  in 
synopsis  Item  17.  if  the  contracting 
office  will  accept  requests  for 
solicitations  through  alternate  means. 

Item  VIII— Synopsis  Classification 
Codes 

FAR  5.207(b)(4)  #6.  5.207  (g)(1)  and 
(g)(2)  are  revised  to  clarify  that  only  one 
classification  code  shall  be  included  in 
synopses  submitted  to  the  Commerce 
Business  Daily  (CBD)  and  further,  that 
failure  to  include  a  classification  code  or 
submission  of  more  than  one  code,  will 
result  in  rejection  of  the  synopsis  by  the 
CBD.  For  information,  contracting 
offices  are  advised  that  CBD  [>ersonnel 
will  no  longer  edit  the  selected 
classification  code  for  potential  errors; 
accordingly,  additional  care  should  be 
taken  in  selecting  the  single  code  most 
appropriate  for  the  acquisition. 

Item  IX— Physical  Inventories 

FAR  45.508  is  revised  to  recognize 
electronic  and  automated  inventory 
techniques. 

Therefore.  48  CFR  Parte  1,  5. 19. 27. 45, 
and  52  are  amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  1,  5, 19. 27. 45,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.&C  48e(c):  10  US.C 
Chapter  137;  and  42  U.S.C  2473(c). 


PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1.105  is  amended  by  adding 
in  niunerical  order,  a  FAR  segment  and 
corresponding  OMB  Control  Number  to 
read  as  follows: 


91.105 

Papfwoft  neducMon  Act 


FAR  to^nwrM 


OMB  Control  No. 


27  J.. 


9000-0095 


PART  5-PUBLlCfZINQ  COtORACT 
ACTIONS 

3.  Section  5.205  is  amended  by  adding 
in  paragraph  (c)(1)  a  second  sentence  to 
read  as  follows: 

5.205    SpMiM  situationa. 

•        •        •        •        • 

(c)  •  •  • 

(1)  *  *  *  Reference  shall  be  made  to 
the  appropriate  CBD  Numbered  Note. 


5.206  [AmMidad] 

4.  Section  5.206  is  amended  by 
removing  paragraph  (a)  and  by 
redesignating  paragraph  (b)  as  {  5.206. 

5.  Section  5.207  is  amended  by 
revising  Format  Item  6. 
Classification  Code,  in  paragraph  (b)(4); 
by  removing  in  paragraph  (b)(6)  Format 
Item  17.  Description,  the  words  "See 
notes  4,  55."  and  inserting  in  their  place 
"See  note  9.";  by  adding  paragraph 
(c)(2)(xv);  and  by  revising  paragraphs 
(d),  (e)(1),  (e)(3).  and  the  introductory 
text  in  paragraph  (g)(1)  and  (g)(2)  to  read 
as  follows: 

5.207  Praparation  and  tranemNtil  Of 


(4)  *  •  • 

•  *  •  •  • 

a  CLASSmCATlON  CODE.  (Service  or 
supply  code  number  see  S.207(g).  Each 
synopsis  shall  classify  the  contemplated 
contract  action  under  the  one  classiHcation 
code  which  most  closely  describes  the 
acquisition.  If  the  action  is  for  a  multiplicity 
of  goods  and/or  services,  the  preparer  should 
select  the  one  category  best  describing  the 
overall  acquisition  based  upon  value. 
Inclusion  of  more  than  one  classification 
code,  or  failure  to  include  a  classification 
code,  will  result  in  rejection  of  the  sjmopsis 
by  the  Conunerce  Business  Daily). 

•  •         ft         •         « 

(c)  *  *  • 


:;  ■'«  ir    .■*■•> iK.-J||i  •'till 1^1 ,1"     ^■:i■''" 

,i,i»-.l4s,i;i|i *i:y^>''JiV''''"y'V'':ii,''f:" 


28002  Federal  R»gi«ter  /  Vol.  54.  No.  Ill  /  Monday,  June  12.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  Ill  /  Monday.  June  12.  1989  /  Rules  and  Regulations 


25063 


(2)  •  •  • 

(xv)  If  the  contracting  office  will 
accept  requests  for  solicitations  through 
alternate  means  (e.g..  facsimile  machine. 
Telex),  provide  the  machine  number  and 
routing  instructions. 

(d)  Set-asides.  When  the  proposed 
acquisition  provides  for  a  total  or  partial 
small  business  or  labor  surplus  area 
(LSA)  set  aside,  the  appropriate  CBD 
Numbered  Note  will  be  cited. 

(e)  CBD  Numbered  Notes.  (1) 
Numbered  Notes  are  footnotes.  The 
purpose  of  the  Numbered  Notes  is  to 
conserve  space  and  simplify  the 
identification  of  repetitive  notices.  An 
explanation  of  the  Numbered  Notes 
appears  each  week  in  the  Monday 
edition  of  the  CBO.  If  the  Monday 
edition  of  the  CBD  is  not  printed 
because  of  a  holiday,  an  explanation  of 
the  Numbered  Notes  will  appear  in  the 
next  day's  issue.  When  one  or  more  of 
the  Notes  applies  to  a  synopsis, 
contracting  officers  should  reference  the 
note  at  the  end  of  Item  17  of  the 
synopsis;  e.g.,  "See  Note(s).  .  .  ." 
Requests  to  add  or  change  Notes  will  be 
submitted  through  channels  for  approval 
by  the  DAR  Council  and  the  CAA 
Council.  The  Councils  will  review  the 
Numbered  Notes  periodically  and,  as 
appropriate,  after  consultation  with  the 
initiating  agency,  advise  the  Department 
of  Commerce  to  delete  or  modify 
outdated  or  unused  notes  from  the  CBD. 
Contracting  officers  shall  also  include 
the  substance  of  Numbered  Notes 
whenever  a  proposed  contract  is 
publicized  by  means  other  than  the  CBD 
(see  5.101). 

•        •        *        •        * 

(3)  If  the  synopsis  is  for  a  proposed 
contract  action  intended  to  be  awarded 
on  a  sole  source  basis,  the  synopsis 
shall  refer  to  Numbered  Note  22.  If  it  is 
anticipated  that  award  will  be  made  via 
a  delivery  order  to  an  existing  basic 
ordering  agreement,  the  synopsis  shall 
so  state. 


(g)  *  *  * 

(1)  Contracting  officers  shall  use  one 
of  the  following  classincation  codes 
when  the  contemplated  contract  action 
is  for  services  or  when  the  overall 
acquisition  can  best  be  described  as 
services  based  upon  value: 

(2)  Contracting  officers  shall  use  one 
of  the  following  classification  codes 
when  the  contemplated  contract  action 
is  for  supplies  or  when  the  overall 
acquisition  can  best  be  described  as 
supplies  based  upon  value: 


PART  19-8IIALL  BUSINESS  AND 
SMALL  DISADVANTAQED  BUSINESS 
CONCERNS 

d.  Section  19.001  is  amended  by 
alphabetically  adding  the  definitions 
"Handicapped  individual"  and  "Public 
or  private  organization  for  the 
handicapped"  to  read  as  follows: 

1M00    DefkiMofw. 


"Handicapped  individual"  means  a 
person  who  has  a  physical,  mental,  or 
emotional  impairment  defect,  ailment 
disease,  or  disability  of  a  permanent 
nature  which  in  cuiy  way  limits  the 
selection  of  any  type  of  employment  for 
which  the  person  would  otherwise  be 
qualified  or  qualifiable. 

"Public  or  private  organization  for  the 
handicapped"  means  one  which  (a)  is 
organized  under  the  laws  of  the  United 
States  or  of  any  State,  operated  in  the 
interest  of  handicapped  individuals,  the 
net  income  of  which  does  not  inure  in 
whole  or  in  part  to  the  benefit  of  any 
shareholder  or  other  individual;  (b) 
compUes  with  any  applicable 
occupational  health  and  safety  standard 
prescribed  by  the  Secretary  of  Labor; 
and  (c)  employs  in  the  production  of 
commodities  and  in  the  provision  of 
services,  handicapped  individuals  for 
not  less  than  75  percent  of  the  direct 
labor  required  for  the  production  or 
provision  of  the  commodities  or 
services. 


7.  Section  19.102  is  amended  by 
revising  the  first  sentence  in  paragraph 
(f)(1)  and  by  adding  paragraph  (f)(5)  to 
read  as  follows: 

19.102   8iM  standards. 


(0*  *  • 

(1)  Except  as  provided  in 
subparagraph  (f)(5)  of  this  section,  in  the 
case  of  Government  acquisitions  set- 
aside  for  small  businesses,  such 
nonmanufacturer  must  furnish  in  the 
performance  of  the  contract  the  product 
of  a  small  business  manufacturer  or 
producer,  which  end  product  must  be 
manufactured  or  produced  in  the  United 
States.*  •  • 
•        •        *        •        • 

(5)  As  provided  in  15  U.S.C  637(a)(17), 
in  the  case  of  Government  acquisitions 
set  aside  for  small  business  or  awarded 
under  section  8(a)  of  the  Small  Business 
Act  such  nonmanufacturer  may  furnish 
any  domestically  produced  or 
manufactiu^d  product  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 


there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  and  when  such 
nonmanufacturer  is  primarily  engaged  in 
the  wholesale  or  retail  trade  and  is  a 
regular  dealer,  as  defined  pursuant  to  41 
U.S.C.  35(a)  (see  22.601),  in  the  product 
to  be  offered  unless  specifically 
exempted  from  section  35(a)  by  section 
7(j)(13)(C)  of  the  Small  Business  Act 
Classes  for  which  a  waiver  has  been 
granted  are  as  follows:  None. 

8.  Section  19.201  is  amended  by 
revising  paragraph  (c)(5)  and  by  adding 
paragraph  (c)(9)  to  read  as  follows: 

19.201  Qanaral  polqr. 

•  •        *        •        • 

(c)  *  *  * 

(5)  Assist  small  business  concerns  in 
obtaining  payments  under  their 
contracts,  late  payment,  interest 
penalties,  or  information  on  contractual 
payment  provisions; 

•  «        *        *        • 

(9)  Make  recommendations  in  accord 
with  agency  regulations  as  to  whether  a 
particular  acquisition  should  be 
awarded  under  Subpart  19.5  as  a  set- 
aside  (including  those  involving  Labor 
Surplus  Areas),  under  Subpart  19.8  as  a 
section  8(a)  award,  or  under  a  procedure 
authorized  by  section  1207  of  Pub.  L  99- 

661,  if  applicable. 

***** 

9.  Section  19.202  is  revised  to  read  as 
follows: 

19.202  Spedfic  poNdM. 

In  order  to  further  the  policy  in 
19.201(a),  contracting  officers  shall 
comply  with  the  specific  policies  listed 
below  and  shall  consider 
recommendations  of  the  agency  Director 
of  Small  and  Disadvantaged  Business 
Utilization,  or  the  Director's  designee,  as 
to  whether  a  particidar  acquisition 
should  be  awarded  under  Subparts  19.5, 
19.8,  or  under  a  procedure  authorized  by 
section  1207  of  Pub.  L  99-661.  The 
contracting  officer  shall  document  the 
contract  file  whenever  the  Director's 
recommendations  are  not  accepted. 

10.  Section  19.403  is  amended  by 
revising  in  paragraph  (a)  the  first  two 
sentences;  by  removing  in  paragraph 
(c)(4)  the  words  "unlimited-rights":  by 
revising  paragraphs  (c)(5]  and  (c)(8);  by 
removing  at  the  end  of  paragraph  (c)(7) 
the  word  "and";  and  by  adding 
paragraphs  (c)(9)  and  (c)(10)  to  read  as 
follows: 

19.403    Small  Busineae  Administration 
bfMlcout  procurement  center 
representatives. 

(a)  The  SBA  is  required  by  section  403 
of  Pub.  L  98-577  to  assign  a  breakout 


procurement  center  representative  to 
each  major  procurement  center.  A  major 
procurement  center  means  a 
procurement  center  that,  in  the  opinion 
of  the  administrator,  purchases 
substantial  dollar  amounts  of  other  than 
commercial  items,  and  which  has  the 
potential  to  incur  significant  savings  as 
a  result  of  the  placement  of  a  breakout 
procurement  representative.*  *  * 

(c)  *  *  * 

(5)  Have  access  to  procurement 
records  and  other  data  of  the 
procurement  center  commensurate  with 
the  level  of  such  representative's 
approved  security  clearance 
classification; 
***** 

(8)  Appeal  the  failure  by  the 
procurement  center  to  act  favorably  on 
any  recommendation  made  pursuant  to 
subparagraphs  (c)  (1)  through  (7)  of  this 
section.  Such  appeal  must  be  in  writing 
and  shall  be  filed  and  processed  in 
accordance  with  the  appeal  procedures 
set  out  in  19.505; 

(9)  Conduct  familiarization  sessions 
for  contracting  officers  and  other 
appropriate  personnel  of  the 
procurement  center  to  which  assigned. 
Such  sessions  shall  acquaint  the 
participants  with  the  duties  and 
objectives  of  the  representative  and 
shall  instruct  them  in  the  methods 
designed  to  further  the  breakout  of  items 
for  procurement  through  full  and  open 
competition;  and 

(10)  Prepare  and  personally  deliver  an 
annual  briefing  and  report  to  the  head  of 
the  procurement  center  to  which 
assigned.  Such  briefing  and  report  shall 
detail  the  past  and  planned  activities  of 
the  representative  and  shall  contain 
recommendations  for  improvement  in 
the  operation  of  the  center  as  may  be 
appropriate.  The  head  of  such  center 
shall  personally  receive  the  briefing  and 
report  and  shall,  within  60  calendar 
days  after  receipt,  respond,  in  writing,  to 
each  recommendation  made  by  the 
representative. 

11.  Section  19.501  is  amended  by 
adding  paragraph  (k)  to  read  as-foUows: 

19.501    General 

•        •        *        •        * 

(k)  Section  133  of  Pub.  L.  10O-^590 
authorizes  public  and  private 
organizations  for  the  handicapped  to 
participate  for  fiscal  years  1989  through 
1993  in  acquisitions  set-aside  for  small 
business  concerns.  An  interested  party 
may  file  a  protest  of  an  organization's 
status  within  5  days  after  announcement 
of  an  award.  Within  10  days  after 
announcement  of  an  award  to  an 


organization  for  the  handicapped,  any 
small  business  concern  whidi 
experiences  or  is  likely  to  experience 
severe  economic  injury  as  a  result  of  the 
award  may  file  an  appeal  of  the  award. 
Such  protests  and  appeals  shall  be  filed 
with  the  Associate  Administrator  for 
Procurement  Assistance,  Small  Business 
Administration,  whose  decision  will  be 
final,  with  a  copy  to  the  contracting 
officer.  After  receipt  of  notice  of  a 
protest  or  appeal,  the  contracting  officer 
shall  not  award  the  contract  until  (1) 
SBA  has  made  a  decision  or  (2)  10 
business  days  have  expired  since 
receipt  of  the  protest  or  appeal 
whichever  occurs  first;  however,  award 
shall  not  be  withheld  when  the 
contracting  officer  determines  in  writing 
that  an  award  must  be  made  to  protect 
the  public  interest. 

12.  Section  19.502-2  is  amended  by 
redesignating  the  section  as  paragraph 

(a)  and  revising  the  first  sentence  of  new 
paragraph  (a);  and  by  adding  paragraph 

(b)  to  read  as  follows: 

19.S02-2    Total  set-asides. 

(a)  The  entire  amount  of  an  individual 
acquisition  or  class  of  acquisitions, 
including  contracts  for  architect- 
engineer  services,  research, 
development  test  and  evaluation, 
maintenance  repair,  and  construction 
except  small  business-small  purchase 
set-asides,  shall  be  set  aside  for 
exclusive  small  business  participation  if 
the  contracting  officer  determines  that 
there  is  a  reasonable  expectation  that 
(1)  offers  will  be  obtained  from  at  least 
two  responsible  small  business  concerns 
offering  the  products  of  different  small 
business  concerns  (but  see  paragraph 
(b)  of  this  subsection);  and  (2)  awards 
will  be  made  at  fair  market  prices.  *  *  * 

(b)  In  industries  where  the  SBA  finds 
that  there  are  no  small  business 
manufacturers,  it  may  waive  the 
nonmanufacturers  rule  for  regular 
dealers  (see  19.102(f)(5)).  This  would 
permit  small  business  regular  dealers  to 
provide  any  domestically  produced 
product.  In  these  cases,  the  contracting 
officer's  determination  in  subparagraph 
(a)(1)  of  this  subsection  will  be  based  on 
offers  fivm  at  least  two  responsible 
smalt  business  regular  dealers  offering 
the  products  of  different  domestic 
concerns. 

13.  Section  19.505  is  amended  by 
revising  the  section  title  and  paragraph 
(a)  to  read  as  follows: 

19.505    Rejecting  Small  Business 
Administration  rscommandations. 

(a)  If  the  contracting  officer  rejects  a 
recommendation  of  the  SBA 
procurement  center  representative  or 
breakout  procurement  center 


representative,  written  notice  shall  be 
furnished  to  the  appropriate  SBA  center 
representative  within  5  business  days  of 
the  contracting  officer's  receipt  of  the 
recommendation. 

14.  Sectiop  19.506  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

19.506    Soldtatlon  provisions  and 
contract  dauses. 


(f)  The  contracting  officer  shall  insert 
the  clause  at  52.219-15,  Notice  of 
Participation  by  Organizations  for  the 
Handicapped,  in  solicitations  and 
contracts  issued  through  September  30. 
1993,  involving  total  or  partial  small 
business  set-asides. 

PART  27-PATENTS,  DATA,  AND 
COPYRIGHTS 

15.  Section  27.301  is  amended  by 
removing  in  the  defmitions  "Nonprofit 
organization"  and  "Small  business  firm" 
the  word  "domestic"  wherever  it 
appears,  and  by  revising  the  definitions 
"Inventions"  and  "Subject  invention"  to 
read  as  follows: 

27.301    Definitions. 

"Invention,"  as  used  in  this  subpart, 
means  any  invention  or  discovery  that  is 
or  may  be  patentable  or  otherwise 
protectable  under  title  35  of  the  U.S. 
Code  or  any  novel  variety  of  plant  that 
is  or  may  be  protectable  under  the  Plant 
Variety  Protection  Act  (7  U.S.C  2321.  et 
seq.). 

"Subject  invention,"  as  used  in  this 
subpart  means  any  invention  of  the 
contractor  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  work  under  a  Government  contract; 
provided,  that  in  the  case  of  a  variety  of 
plant  the  date  of  determination  defined 
in  section  41(d)  of  the  Plant  Variety 
Protection  Act  7  U.S.C.  2401(d).  must 
also  occur  during  the  period  of  contract 
performance. 

16.  Section  27.302  is  amended  by 
revising  paragraphs  (a),  (b).  (c).  and  (e): 
by  revising  the  introductory  text  of 
paragraph  (d);  by  redesignating  existing 
paragraph  (h)  as  (i)  and  adding  a  new 
paragraph  (h);  and  by  redesignating 
paragraph  (i)  as  (j)  and  revising  the 
second  sentence  to  read  as  follows: 

27J02    Poicy. 

(a)  Introduction.  (1)  The  policy  of  this 
section  is  based  on  Chapter  18  of  title 
35.  U.S.C.  (Pub.  L  95-517.  Pub.  L.  98-620. 
37  CFR  Part  401),  the  Presidential 
Memorandum  on  Government  Patent 
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Policy  to  the  Heads  of  Executive 
Departments  and  Agencies  dated 
February  la,  1983,  and  Executive  Order 
12591,  which  provides  that,  to  the  extent 
permitted  by  law,  the  head  of  each 
Executive  Department  and  agency  shall 
promote  the  commercialization,  in 
accord  with  the  Presidential ' 
Memorandum,  of  patentable  results  of 
federally  funded  research  by  granting  to 
all  contractors,  regardless  of  size,  the 
title  to  patents  made  in  whole  or  in  part 
with  Federal  funds,  in  exchange  for 
royalty-free  use  by  or  on  behalf  of  the 
Government.  The  objectives  of  this 
policy  are  to  use  the  patent  system  to 
promote  the  utilization  of  inventions 
arising  from  federally  supported 
research  or  development;  to  encourage 
maximum  participation  of  industry  in 
federally  supported  research  and 
development  efforts:  to  ensure  that  these 
inventions  are  used  in  a  manner  to 
promote  free  competition  and  enterprise; 
to  promote  the  commercialization  and 
public  availability  of  the  inventions 
made  in  the  United  States  by  United 
States  industry  and  labor  to  ensure  that 
the  Government  obtains  sufficient  rights 
in  federally  supported  inventions  to 
meet  the  needs  of  the  Government  and 
protect  the  public  against  nonuse  or 
unreasonable  use  of  inventions;  and,  to 
minimize  the  costs  of  administering 
policies  in  this  area. 

(b)  Contractor  right  to  elect  title. 
^nder  the  policy  set  forth  in  paragraph 
(a)  of  this  section,  each  contractor  may, 
after  disclosure  to  the  Government  as 
required  by  the  patent  rights  clause 
included  in  the  contract,  elect  to  retain 
title  to  any  invention  made  in  the 
performance  of  work  under  the  contract. 
To  the  extent  an  agency's  statutory 
requirements  necessitate  a  different 
policy,  or  different  procedures  and/or 
contract  clauses  to  effectuate  the  policy 
set  forth  in  paragraph  (a)  of  this  section, 
such  policy,  procedures,  and  clauses 
shall  be  contained  in  or  expressly 
referred  to  in  that  agency's  supplement 
to  this  subpart.  In  addition,  a  contract 
may  provide  otherwise  (1)  when  the 
contractor  is  not  located  in  the  United 
States  or  does  not  have  a  place  of 
business  located  in  the  United  States  or 
is  subject  to  the  control  of  a  foreign- 
government  (see  27.303(c)).  (2)  in 
exceptional  circumstances  when  it  is 
determined  by  the  agency  that 
restriction  or  elimination  of  the  right  to 
retain  title  in  any  subject  invention  will 
better  promote  the  policy  and  objectives 
of  Chapter  18  of  title  35,  U.S.C.  and  the 
Presidential  Memorandum.  (3)  when  it  is 
determined  by  a  Government  authority 
which  is  authorized  by  statute  or 
Executive  order  to  conduct  foreign 


intelligence  or  counterintelligence 
activities  that  the  restriction  or 
elimination  of  the  right  to  retain  title  to 
any  subject  invention  is  necessary  to 
protect  the  security  of  such  activities,  or 
(4)  when  the  contract  includes  the 
operation  of  a  Government-owned, 
contractor-operated  facility  of  the 
Department  of  Energy  primarily 
dedicated  to  the  Department's  naval 
nuclear  propulsion  or  weapons  related 
programs  and  all  funding  agreement 
limitations  under  35  U.S.C.  202(a)(iv)  for 
agreements  with  small  business  firms 
and  nonproHt  organizations  are  limited 
to  inventions  occurring  under  the  above 
two  programs. 

In  the  case  of  small  business  firms 
and  nonprofit  organizations,  when  an 
agency  justifies  and  exercises  the 
exception  at  subparagraph  (b)(2)  of  this 
section  on  the  basis  of  national  security, 
the  contract  shall  provide  the  contractor 
with  the  right  to  elect  ownership  to  any 
invention  made  under  such  contract  as 
provided  by  the  clause  at  52.227-11, 
Patent  Rights — Retention  by  the 
Contractor  (Short  Form),  if  the  invention 
is  not  classified  by  the  agency  within  6 
months  of  the  date  it  is  reported  to  the 
agency,  or  within  the  same  time  period 
the  Department  of  Energy  (DOE)  does 
not,  as  authorized  by  regulation,  law  or 
Executive  order  or  implementing 
regulations  thereto,  prohibit 
unauthorized  dissemination  of  the 
invention.  Contracts  in  support  of  DOE's 
naval  nuclear  propulsion  program  are 
exempted  from  this  paragraph.  When  a 
contract  involves  a  series  of  separate 
task  orders,  an  agency  may  apply  the 
exceptions  at  subparagraph  (b)  (2)  or  (3) 
of  this  section  to  individual  task  orders, 
and  it  may  structure  the  contract  so  that 
modified  patent  rights  clauses  will  apply 
to  the  task  order  even  though  the  clause 
at  52.227-11  is  applicable  to  the 
remainder  of  the  work.  In  those 
instances  when  the  Government  has  the 
right  to  acquire  title  at  the  time  of 
contracting,  the  contractor  may, 
nevertheless,  request  greater  rights  to  an 
identified  investion  (see  27.304-l(a)). 
The  right  of  the  contractor  to  retain  title 
shall,  in  any  event,  be  subject  to  the 
provisions  of  paragraphs  (c)  through  (g) 
of  this  section. 

(c)  Government  license.  The 
Government  shall  have  at  least  a 
nonexclusive,  nontransferable, 
irrevocable,  paid-up  license  to  practice, 
or  have  practiced  for  or  on  behalf  of  the 
United  States,  any  subject  invention 
throughout  the  world;  and  may,  if 
provided  in  the  contract  (see  Alemative 
I  of  the  applicable  patent  rights  clause), 
have  additional  rights  to  sublicense  any 
foreign  government  or  international 


organization  pursuant  to  existing 
treaties  or  agreements  identified  in  the 
contract,  or  to  otherwise  effectuate  such 
treaties  or  agreements.  In  the  case  of 
long  term  contracts,  the  contract  may 
also  provide  (see  Alternate  II)  such 
rights  with  respect  to  treaties  or 
agreements  to  be  entered  into  by  the 
Government  after  the  award  of  the 
contract. 

(d)  Government  right  to  receive  title. 
(1)  llie  Government  has  the  right  to 
receive  title  to  any  invention  if  the 
contract  so  provides  pursuant  to  a 
determination  made  in  accordance  with 
subparagraph  (b)  (1),  (2),  (3),  or  (4)  of 
this  section.  In  addition,  to  the  extent 
provided  in  the  patent  rights  clause,  the 
Government  has  the  right  to  receive  title 
to  an  invention — 
***** 

(e)  Utilization  reports.  The 
Government  shall  have  the  right  to 
require  periodic  reporting  on  the 
utilization  or  efforts  at  obtaining 
utilization  that  are  being  made  by  the 
contractor  or  its  licensees  or  assignees. 
Such  reporting  by  small  business  firms 
and  nonprofit  organizations  may  be 
required  in  accordance  with  instructions 
as  may  be  issued  by  the  Department  of 
Commerce.  Agencies  should  protect  the 
confidentiality  or  utilization  reports 
which  are  marked  with  restrictions  to 
the  extent  permitted  by  35  U.S.C.  205  or 
other  applicable  laws  and  37  CFR  Part 
401.  Agencies  shall  not  disclose  such 
utilization  reports  to  persons  outside  the 
Government  without  permission  of  the 
contractor.  Contractors  will  continue  to 
provide  confldential  markings  to  help 
prevent  inadvertent  release  outside  the 
agency. 
***** 

(h)  Small  business  preference.  (1) 
Nonprofit  organization  contractors  are 
expected  to  use  efforts  that  are 
reasonable  under  the  circumstances  to 
attract  small  business  licensees.  They 
are  also  expected  to  give  small  business 
firms  that  meet  the  standard  outlined  in 
the  clause  at  52.227-11,  Patent  Rights- 
Retention  by  the  Contractor  (Short 
Form),  a  preference  over  other 
applicants  for  licenses.  What  constitutes 
reasonable  efforts  to  attract  small 
business  licensees  will  vary  with  the 
circumstances  and  the  nature,  duration, 
and  expense  of  efforts  needed  to  bring 
the  invention  to  the  market. 
Subparagraph  (k)(4)  of  the  clause  is  not 
intended,  for  example,  to  prevent 
nonprofit  organizations  from  providing 
larger  firms  with  a  right  of  first  refusal 
or  other  options  in  inventions  that  relate 
to  research  being  supported  under  long- 
term  or  other  arrangements  with  larger 
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companies.  Under  such  circumstances,  it 
would  not  be  reasonable  to  seek  and  to 
give  a  preference  to  small  business 
licensees. 

(2)  Small  business  firms  that  believe  a 
nonprofit  organzations  is  not  meeting  its 
obligations  under  the  clause  may  report 
their  concerns  to  the  Secretary  of 
Commerce.  To  the  extent  deemed 
appropriate,  the  Secretary  of  Commerce 
will  undertake  informal  investigation  of 
the  concern,  and,  if  appropriate,  enter 
into  discussions  or  negotiations  with  the 
nonprofit  organization  to  the  end  of 
improving  its  efforts  in  meeting  its 
obligations  under  the  clause.  However, 
in  no  event  will  the  Secretary  of 
Commerce  intervene  in  ongoing 
negotiations  or  contractor  decisions 
concerning  the  licensing  of  a  speciflc 
subject  invention.  All  the  above 
investigations,  discussions,  and 
negotiations  of  the  Secretary  of 
Commerce  will  be  in  coordinations  with 
other  interested  agencies,  including  the 
Small  Business  Administration;  and  in 
the  case  of  a  contract  for  the  operation 
of  a  Government-owned,  contractor- 
operated  research  or  production  facility, 
the  Secretary  of  Commerce  will 
coordinate  with  the  agency  responsible 
for  the  facility  prior  to  any  discussions 
or  negotiations  with  the  contractor. 

[])  Confidentiality  of  inventions.  *  *  * 
Accordingly,  35  U.S.C.  205  and  37  CFR 
Part  40  provide  that  Federal  agencies 
are  authorized  to  withhold  from 
disclosure  to  the  public  information 
disclosing  any  invention  in  which  the 
Federal  Government  owns  or  may  own 
a  right,  title,  or  interest  (including  a 
nonexclusive  license)  for  a  reasonable 
time  in  order  for  a  patent  application  to 
be  filed*  *  * 
•       •        •       •       * 

17.  Section  27.303  is  revised  to  read  as 
follows: 

27.303    Contract  dauses. 

In  contracts  (and  solicitations 
therefor)  for  experimental, 
developmental,  or  research  work  (but 
see  27.304-3  regarding  contracts  for 
construction  work  or  tirchitect-engineer 
services),  a  patent  rights  clause  shall  be 
inserted  as  follows: 

(a)  (1)  The  contracting  officer  shall 
insert  the  clause  at  52.227-11,  Patent 
Rights — Retention  by  the  Contractor 
(Short  Form),  if  all  the  following 
conditions  apply: 

(i)  The  contractor  is  a  small  business 
concern  or  nonprofit  organization  as 
defined  in  27.301  or,  except  for  contracts 
of  the  Department  of  Defense  (DOD),  the 
Department  of  Energy  (DOE),  or  the 
National  Aeronautics  and  Space 


Administration  (NASA),  any  other  type 
of  contractor. 

(ii)  No  alternative  patent  rights  clause 
is  used  in  accordance  with  paragraph  (c) 
or  (d)  of  this  section  or  27.304-2. 

(2)  To  the  extent  the  information  is  not 
required  elsewhere  in  the  contract  and 
unless  otherwise  specified  by  agency 
supplemental  regulations,  the 
contracting  officer  may  modify  52.227- 
11(f)  to  require  the  contractor  to  do  one 
or  more  of  the  following: 

(i)  Provide  periodic  (but  not  more 
frequently  than  annually)  listings  of  all 
subject  inventions  required  to  be 
disclosed  during  the  period  covered  by 
the  report. 

(ii)  Provide  a  report  prior  to  the 
closeout  of  the  contract  listing  all 
subject  inventions  or  stating  that  there 
were  none. 

(iii)  Provide,  upon  request,  the  filing 
date,  serial  number  and  title,  a  copy  of 
the  patent  application,  and  patent 
number  and  issue  date  for  any  subject 
invention  in  any  country  in  which  the 
contractor  has  applied  for  patents. 

(iv)  Furnish  the  Government  an 
irrevocable  power  to  inspect  and  make 
copies  of  the  patent  application  file 
when  a  Federal  Government  employee 
is  a  coinventor. 

(3)  If  the  acquisition  of  patent  rights 
for  the  benefit  of  a  foreign  government  is 
required  under  a  treaty  or  executive 
agreement,  or  if  the  agency  head  or  a 
designee  determines  at  the  time  of 
contracting  that  it  would  be  in  the 
national  interest  to  acquire  the  right  to 
sublicense  foreign  governments  or 
international  organizations  pursuant  to 
any  existing  or  future  treaty  or 
agreement,  the  contracting  officer  shall 
use  the  clause  at  52.227-11,  with  its 
Alternate  I.  If  other  rights  are  necessary 
to  effectuate  the  treaty  or  agreement. 
Alternate  I  may  be  appropriately 
modified.  In  long  term  contracts. 
Alternate  II  shall  be  added  if  necessary 
to  effectuate  treaties  or  agreements  to 
be  entered  into. 

(4)  U  the  contracting  officer  includes 
the  clause  at  52.227-11,  Patent  Rights- 
Retention  by  the  Contractor  (Short 
Form),  in  a  contract  with  a  nonprofit 
organization  for  the  operation  of  a 
Government-owned  facility,  the 
contracting  officer  will  include  Alternate 
ni  in  lieu  of  subparagraph  (k)(3)  of  the 
clause. 

(5)  If  the  contract  is  for  the  operation 
of  a  Government-owned  facility,  the 
contracting  officer  may  include 
Alternate  IV  with  the  clause  at  52.227- 
11. 

(b)  (1)  The  contracting  officer  shall 
insert  the  clause  at  52.227-12,  Patent 
Rights — Retention  by  the  Contractor 


(Long  Form),  if  all  the  following 
conditions  apply: 

(i)  The  contractor  is  other  than  a  small 
business  firm  or  nonprofit  organization. 

(ii)  No  alternative  clause  is  used  in 
accordance  with  paragraph  (c)  or  (d)  of 
this  section  or  237.304-2. 

(iii)  The  contracting  agency  is  one  of 
those  excepted  under  subdivision 
(a)(l](i)  of  this  section. 

(2)  ff  the  acquisition  of  patent  rights 
for  the  benefit  of  a  foreign  government  is 
required  under  a  treaty  or  executive 
agreement  or  if  the  agency  head  or  a 
designee  determines  at  the  time  of 
contracting  that  it  would  be  in  the 
national  interest  to  acquire  the  right  to 
sublicense  foreign  governments  or 
international  organizations  pursuant  to 
any  existing  or  future  treaty  or 
agreement,  the  contracting  officer  shall 
use  the  clause  at  52.227-12,  with  its 
Alternate  I.  If  other  rights  are  necessary 
to  effectuate  the  treaty  or  agreement. 
Alternate  I  may  be  appropriately 
modified.  In  long  term  contracts. 
Alternate  II  shaU  be  added  if  necessary 
to  effectuate  treaties  or  agreements  to 
be  entered  into. 

(c)  (1)  The  contracting  officer  shall 
insert  the  clause  at  52.227-13,  Patent 
Rights — Acquisition  by  the  Government 
if  any  of  the  following  conditions  apply: 

(i)  No  alternative  clause  is  used  in 
accordance  with  subparagraphs  (c)  (2) 
and  (4)  or  paragraph  (d)  of  this  section 
or  27.304-2. 

(ii)  The  work  is  to  be  performed 
outside  the  Untied  States,  its 
possessions,  and  Puerto  Rico  by 
contractors  that  are  not  small  business 
firms,  nonprofit  organizations  as  defined 
in  27.301.  or  domestic  firms.  For 
purposes  of  this  subparagraph,  the 
contracting  officer  may  presume  that  a 
contractor  is  not  a  domestic  firm  unless 
it  is  known  that  the  firm  is  not  foreign 
owned,  controlled,  or  infiuenced.  (See 
27.304-4(a)  regarding  subcontracts  with 
U.S.  fuins.) 

(2)  Pursuant  to  their  statutory 
requirements,  DOE  and  NASA  may 
specify  in  their  supplemental  regulations 
use  of  a  modified  version  of  the  clause 
at  52.227-13  in  contracts  with  other  than 
small  business  concerns  or  nonprofit 
organizations. 

(3)  If  the  acquisition  of  patent  rights 
for  the  benefit  of  a  foreign  government  is 
required  under  a  treaty  or  executive 
agreement  or  if  the  agency  head  or  a 
designee  determines  at  the  time  of 
contracting  that  it  would  be  in  the 
national  interest  to  acquire  the  right  to 
sublicense  foreign  governments  or 
international  organizations  pursuant  to 
any  existing  or  future  treaty  or 
agreement  the  contracting  officer  shall 
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use  the  clause  with  its  Ahenute  I.  If 
other  rights  are  necessary  to  effectuate 
the  treaty  or  agreement  Alternate  I  may 
be  appropriately  modified.  In  long  term 
contracts.  Alternate  U  shall  be  added  if 
necessary  to  effectuate  treaties  or 
agreements  to  be  entered  inta 

(4)  Section  401  of  title  37  of  the  Code 
of  Federal  Regulations  provides  that  in 
contracts  with  small  business  firms  and 
nonprofit  organizations,  when  an  agency 
exercises  the  exceptions  at  27.302(b)  (2) 
or  (3)  it  shall  use  the  clause  at  52.227-11. 
with  such  modifications  as  are 
necessary  to  address  the  exceptional 
circumstances  or  concerns  which  led  to 
the  use  of  the  exception.  The  greater 
rights  determinations  provision  of 
52.227-13(b)(2)  shall  be  included  in  the 
modified  clause. 

(d)  (1)  If  one  of  the  following  applies, 
the  contracting  officer  may  insert  the 
clause  prescribed  in  paragraph  (a)  or  (b) 
of  this  section  as  otherwise  applicable, 
agency  supplemental  regulations  may 
provide  another  clause  and  specify  its 
use,  or  the  contracting  officer  shall 
insert  the  clause  prescribed  in 
paragraph  (c]  of  this  section: 

(i)  The  contractor  is  not  located  in  the 
United  States  or  does  not  have  a  place 
of  business  located  in  the  Um'ted  States 
or  is  subject  to  the  control  of  a  foreign 
government. 

(ii)  There  are  exceptional 
circumstances  and  the  agency  head 
determines  that  restriction  or 
elimination  of  the  right  to  retain  title  to 
any  subject  invention  will  better 
promote  the  policy  and  objectives  of 
Chapter  18  of  title  35  of  the  United 
States  Code. 

(iii)  It  is  determined  by  a  Government 
authority  which  is  authorized  by  statute 
or  executive  order  to  conduct  foreign 
intelligence  or  counterintelligence 
activities  that  restriction  or  elimination 
of  the  right  to  retain  any  subject 
invention  is  necessary  to  protect  the 
security  of  such  activities. 

(iv)  The  contract  includes  the 
operation  of  a  Government-owned, 
contractor-operated  facility  of  the 
Department  of  Energy  primarily 
dedicated  to  that  Department's  naval 
nuclear  propulsion  or  weapons  related 
programs. 

(2)  Before  using  any  of  the  exceptions 
under  subparagraph  (d)(1)  of  this  section 
in  a  contract  with  a  small  business  firm 
or  a  nonprofit  organization  and  before 
using  the  exception  of  subdivision 
(d)(l)(ii)  of  this  section  for  any 
contractor,  the  agency  shall  prepare  a 
written  determination,  including  a 
statement  of  facts  supporting  the 
determination,  that  the  conditions 
identified  in  the  exception  exist.  A 
separate  statement  of  facts  shall  be 


prepared  for  each  exceptional 
circumstances  determination,  except 
that  in  appropriate  cases  a  single 
determination  may  apply  to  both  a 
contract  and  any  subcontract  issued 
under  it,  or  to  any  contract  to  which  an 
exception  is  applicable.  In  cases  when 
subdivision  (d)(1)(ii)  of  this  section  is 
used,  the  determination  shall  also 
include  an  analysis  justifying  the 
determination.  This  analysis  should 
address,  with  specificity,  how  the 
alternate  provisicHis  wiU  better  achieve 
the  objectives  set  forth  in  35  U.S.C.  200. 
For  contracts  with  small  business  firms 
and  nonprofit  organizations,  a  copy  of 
each  determination,  statement  of  facts, 
and,  if  applicable,  analysis  shall  be 
promptly  provided  to  the  contractor  or 
offeror  along  with  a  notification  of  its 
appeal  rights  under  35  U.S.C.  202(b)(4)  in 
accordance  with  27.304-l(a).  In  the  case 
of  small  business  and  nonprofit 
contractors,  except  for  determination 
under  subdivision  (dKl)(iii)  of  this 
section,  the  agency  shall,  within  30  days 
after  award  of  a  contract,  also  provide 
copies  of  each  determination,  statement 
of  fact  and  analysis  to  the  Secretary  of 
Commerce.  These  shall  be  sent  within  30 
days  after  the  award  of  the  contract  to 
which  they  pertain.  In  the  case  of 
contracts  with  small  business  concerns, 
copies  will  also  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

(e)  To  qualify  for  the  clause  at  52.227- 
11,  a  prospective  contractor  may  be 
required  by  the  agencies  excepted  under 
subdivision  (a)(l)(i)  of  this  section  to 
certify  that  it  is  either  a  small  business 
firm  or  a  nonprofit  organization.  If  one 
of  these  agencies  has  reason  to  question 
the  status  of  the  prospective  contractor, 
the  agency  may  file  a  protest  in 
accordance  with  13  CFR  121.3-5  if  small 
business  firm  status  is  questioned,  or 
require  the  prospective  contractor  to 
furnish  evidence  of  its  status  as  a 
nonprofit  organization. 

(f)  Alternates  I  and  II  to  the  clauses  at 
52.227-11,  52.227-lZ  and  52-227-13,  as 
applicable,  may  be  modified  to  make 
clear  that  the  rights  granted  to  the 
foreign  government  or  international 
organization  may  be  for  additional 
rights  beyond  a  license  or  sublicense  if 
so  required  by  the  applicable  treaty  or 
international  agreement.  For  example,  in 
some  cases  exclusive  licenses  or  even 
assignment  of  title  in  the  foreign  country 
involved  might  be  required.  In  addition, 
an  Alternate  may  be  modified  to  provide 
for  direct  licensing  by  the  contractor  of 
the  foreign  government  or  international 
organization. 

18.  Section  27.304-1  is  revised  to  read 
as  follows: 


tTJ904-i    GmmtiL 

(a)  Contractor  appeals  of  exceptions. 
(1)  In  accordance  with  35  U.S.C. 
202(b)(4),  a  small  business  firm  or 
nonprofit  organization  contractor  has 
the  right  to  an  administrative  review  of 
a  determination  to  use  one  of  the 
exceptions  at  27.303(d)(l)(i)-(iv)  if  the 
contractor  believes  diat  a  determination 
is  either  (i)  contrary  to  the  policies  and 
objectives  of  this  subsection  or  (ii) 
constitutes  an  abuse  of  discretion  by  the 
agency.  Subparagraphs  (a)  (2)  thru  (7)  of 
this  subsection  specify  the  procedures  to 
be  followed  by  contractors  and  agencies 
in  such  cases.  The  assertion  of  such  a 
claim  by  the  contractor  shall  not  be  used 
as  a  basis  for  withholding  or  delaying 
the  award  of  a  contract  or  for 
suspending  performance  under  an 
award.  However,  pending  final 
resolution  of  the  claim,  the  contract  may 
be  issued  with  the  patent  rights 
provision  proposed  by  the  agency;  but 
should  the  final  decision  be  in  favor  of 
the  contractor,  the  contract  will  be 
amended  accordingly  and  the 
amendment  made  retroactive  to  the 
effective  date  of  the  contract 

(2)  A  contractor  may  appeal  a 
determination  by  providing  written 
notice  to  the  agency  within  30  working 
days  from  the  time  it  receives  a  copy  of 
the  agency's  determination,  or  within 
such  longer  time  as  an  agency  may 
specify  in  its  regulations.  The 
contractor's  notice  should  specifically 
identify  the  basis  for  the  appeal. 

(3)  The  appeal  shall  be  decided  by  the 
head  of  the  agency  or  designee  who  is  at 
a  level  above  the  person  who  made  the 
determination.  If  the  notice  raises  a 
genuine  dispute  over  the  material  facts, 
the  head  of  the  agency  or  designee  shall 
undertake  or  refer  the  matter  for  fact- 
finding. 

(4)  Fact-finding  shall  be  conducted  in 
accordance  with  procedures  established 
by  the  agency.  Such  procedures  shall  be 
as  informal  as  practicable  and  be 
consistent  with  principles  of 
fundamental  fairness.  The  procedures 
should  afford  the  contractor  the 
opportunity  to  appear  with  counsel, 
submit  documentary  evidence,  present 
witnesses,  and  confront  such  persons  as 
the  agency  may  rely  upon.  A  transcribed 
record  shall  be  made  and  shall  be 
available  at  cost  to  the  contractor  upon 
request.  The  requirement  for  a 
transcribed  record  may  be  waived  by 
mutual  agreement  of  the  contractor  and 
the  agency. 

(5)  The  official  conducting  the  fact- 
finding shall  prepare  or  adopt  written 
findings  of  fact  and  transmit  them  to  the 
head  of  the  agency  or  designee  promptly 
after  the  conclusion  of  the  fact-finding 
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proceeding  along  with  a  recommended 
decision.  A  copy  of  the  findings  of  fact 
and  recommended  decision  shall  be  sent 
to  the  contractor  by  registered  or 
certified  mail. 

(6)  Fact-finding  should  be  completed 
within  45  working  days  from  the  date 
the  agency  receives  the  contractor's 
written  notice. 

(7)  When  fact-finding  has  been 
conducted,  the  head  of  the  agency  or 
designee  shall  base  his  or  her  decision 
on  the  facts  found,  together  with  any 
argument  submitted  by  the  contractor, 
agency  officials,  or  any  other 
information  in  the  administrative  record. 
In  cases  referred  for  fact-finding,  the 
agency  head  or  designee  may  reject  only 
those  facts  that  have  been  found  to  be 
clearly  erroneous,  but  must  explicitly 
state  the  rejection  and  indicate  the  basis 
for  the  contrary  finding.  The  agency 
head  or  designee  may  hear  oral 
arguments  after  fact-finding  provided 
that  the  contractor  or  contractor's 
attorney  or  representative  is  present  and 
given  an  opportunity  to  make  arguments 
and  rebuttal.  The  decision  of  the  agency 
head  or  designee  shall  be  in  writing  and 
if  it  is  unfavorable  to  the  contractor, 
include  an  explanation  of  the  basis  of 
the  decision.  'The  decision  of  the  agency 
or  designee  shall  be  made  within  30 
working  days  after  fact-finding  or,  if 
there  was  no  fact-fmding,  within  45 
working  days  bx)m  the  date  the  agency 
received  the  contractor's  written  notice. 
In  accordance  with  35  U.S.C.  203,  a 
small  business  firm  or  a  nonprofit 
organization  contractor  adversely 
affected  by  a  determination  under  this 
section  may,  at  any  time  within  60  days 
after  the  determination  is  issued,  file  a 
petition  in  the  United  States  Claims 
Court,  which  shall  have  jurisdiction  to 
determine  the  appeal  on  the  record  and 
to  affirm,  reverse,  remand,  or  modify,  as 
appropriate,  the  determination  of  the 
Federal  agency. 

(b)  Greater  rights  determination. 
Whenever  the  contract  contains  the 
clause  at  52.227-13,  Patent  Rights- 
Acquisition  by  the  Government  the 
contractor  (or  an  employee-inventor  of 
the  contractor  after  consultation  with 
the  contractor)  may  request  greater 
rights  to  an  identified  invention  within 
the  period  specified  in  such  clause. 
Requests  for  greater  rights  may  be 
granted  if  the  agency  head  or  designee 
determines  that  the  interests  of  the 
United  States  and  the  general  public  will 
be  better  served  thereby.  In  making  such 
determinations,  the  agency  head  or 
designee  shall  consider  at  least  the 
following  objectives: 

(1)  Promoting  the  utilization  of 
inventions  arising  from  federally- 
supported  research  and  development. 


(2)  Ensuring  that  inventions  are  used 
in  a  manner  to  promote  full  and  open 
competition  and  fi«e  enterprise. 

(3)  Promoting  public  availability  of 
inventions  made  in  the  United  States  by 
United  States  industry  and  labor. 

(4)  Ensuring  that  the  Government 
obtains  sufficient  rights  in  federally 
supported  inventions  to  meet  the  needs 
of  the  Government  and  protect  the 
public  against  nonuse  or  unreasonable 
use  of  inventions. 

(c)  Retention  of  rights  by  inventor.  If 
the  contractor  does  not  elect  to  retain 
title  to  a  subject  invention,  the  agency 
may  consider  and,  after  consultation 
with  the  contractor,  grant  requests  for 
retention  or  rights  by  the  inventor. 
Retention  of  rights  by  the  inventor  will 
be  subject  to  the  conditions  in 
paragraph  (d)  (except  subparagraphs 
(d)(1)),  {f)(4).  and  paragraphs  (h).  (i),  and 
(j)  of  the  applicable  Patent  Rights — 
Retention  by  the  Contractor  clause. 

(d)  Government  assignment  to 
contractor  of  rights  in  Government 
employees'  inventions.  When  a 
Government  employee  is  a  coinventor  of 
an  invention  made  under  a  contract  with 
a  small  business  firm  or  nonprofit 
organization,  the  agency  employing  the 
coinventor  may  transfer  or  reassign 
whatever  right  it  may  acquire  in  the 
subject  invention  fiom  its  employee  to 
the  contractor,  subject  at  least  to  the 
conditions  of  35  U.S.C.  202-204. 

(e)  Additional  requirements.  (1)  If  it  is 
desired  to  have  the  right  to  require  any 
of  the  following,  when  using  the  clause 
at  52.227-11.  Patent  Rights— Retention 
by  the  Contractor  (Short  Form),  the 
contract  shall  be  modified  to  require  the 
contractor  to  do  one  or  more  of  the 
following: 

(i)  Provide  periodic  (but  not  more 
frequently  than  annually)  hstings  of  all 
subject  inventions  required  to  be 
disclosed  during  the  period  covered  by 
the  report. 

(ii)  Provide  a  report  prior  to  the 
closeout  of  the  contract  listing  all 
subject  inventions  or  stating  that  there 
were  none. 

(iii)  Provide,  upon  request,  the  filing 
date,  serial  number,  and  title:  a  copy  of 
the  patent  application;  and  patent 
number  and  issue  date  for  any  subject 
invention  in  any  country  in  which  the 
contractor  has  applied  for  patents. 

(iv)  Furnish  the  Government  an 
irrevocable  power  to  inspect  and  make 
copies  of  the  patent  application  file 
when  a  Federal  Government  employee 
is  a  coinventor. 

(2)  To  the  extent  provided  by  such 
modification  (and  automatically  under 
the  terms  of  the  clauses  at  52.227-12, 
Patent  Rights — Retention  by  the 
Contractor  (Long  Form),  and  52.227-13. 


Patent  Rights — Acquisition  by  the 
Government),  the  contracting  officer 
may  require  the  contractor  to— 
-    (i)  Furnish  a  copy  of  each  subcontract 
containing  a  patent  rights  clause  (but  if 
a  copy  of  a  subcontract  is  furnished 
under  another  clause,  a  duplicate  shall 
not  be  requested  under  the  patent  rights 
clause); 

(ii)  Submit  interim  and  final  invention 
reports  listing  subject  inventions  and 
notifying  the  contracting  officer  of  all 
subcontracts  awarded  for  experimental, 
developmental,  or  research  work: 

(iii)  Submit  information  regarding  the 
filing  date,  serial  number  and  title,  and, 
upon  request  a  copy  of  the  patent 
application,  and  patent  number  and 
issue  date  for  any  subject  invention  m 
any  country  for  which  the  contractor  has 
retained  title;  and 

(iv)  Submit  periodic  reports  on  the 
utilization  of  a  subject  invention  or  on 
efforts  at  obtaining  utilization  that  are 
being  made  by  the  contractor  or  its 
licensees  or  assignees. 

(3)  The  contractor  is  required  to 
deliver  to  the  contracting  officer  an 
instrument  confirmatory  of  all  rights  to 
which  the  Government  is  entitled  and  to 
furnish  the  Government  an  irrevocable 
power  to  inspect  and  make  copies  of  the 
patent  application  file.  Such  delivery 
should  normally  be  made  within  6 
months  after  filing  each  patent 
application,  or  within  6  months  after 
submitting  the  invention  disclosure  if  the 
application  has  been  previously  filed. 

(f)  Revocation  or  modification  of 
contractor's  minimum  rights.  Before 
revocation  or  modification  of  the 
contractor's  license  in  accordance  with 
27.302(i)(2),  the  contracting  officer  will 
furnish  the  contractor  a  written  notice  of 
intention  to  revoke  or  modify  the 
license,  and  the  contractor  will  be 
allowed  30  days  (or  such  other  time  as 
may  be  authorized  by  the  contracting 
officer  for  good  cause  shown  by  the 
contractor)  after  the  notice  to  show 
cause  why  the  license  should  not  be 
revoked  or  modified.  The  contractor  has 
the  right  to  appeal,  in  accordance  with 
applicable  regulations  in  37  CFR  Part 
404  and  agency  licensing  regulations, 
any  decisions  concerning  the  revocation 
or  modification. 

(g)  Exercise  of  march-in  rights.  The 
following  procedures  shall  govern  the 
exercise  of  the  march-in  rights  set  forth 
in  35  U.S.C.  203,  paragraph  (j)  of  the 
Patent  Rights — Retention  by  the 
Contractor  clauses,  and  subdivision 
(c)(l)(ii)  of  the  Patent  Rights- 
Acquisition  by  the  Government  clause: 

(1)  When  the  agency  receives 
information  that  it  believes  might 
warrant  the  exercise  of  march-in  rights. 
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before  initiating  any  march-in 
proceeding  in  accordance  with  the 
procedures  of  subparagraph  (g](2]  of  this 
section,  it  shall  notify  the  contractor  in 
writing  of  the  information  and  request 
informal  written  or  oral  comments  from 
the  contractor.  In  the  absence  of  any 
comments  from  the  contractor  within  30 
days  the  agency  may.  a(  its  discretion, 
initiate  the  procedures  below.  If  a 
comment  is  received,  whether  or  not 
within  30  days,  then  the  agency  shall, 
within  60  days  after  it  receives  the 
comment,  either  initiate  the  procedures 
below  or  notify  the  contractor,  in 
writing,  that  it  will  not  pursue  march-in 
rights  based  on  the  information  about 
which  the  contractor  was  notified. 

(2)  A  march-in  proceeding  shall  be 
initiated  by  the  issuance  of  a  written 
notice  by  the  agency  head  or  a  designee 
to  the  contractor  and  its  assignee  or 
exclusive  licensee,  as  applicable  and  if 
known  to  the  agency,  stating  that  the 
Government  has  determined  to  exercise 
march-in  rights.  The  notice  shall  state 
the  reasons  for  the  proposed  march-in, 
in  terms  sufficient  to  put  the  contractor 
on  notice  of  the  facts  upon  which  the 
action  is  based,  and  shall  specify  the 
field  or  fields  of  use  in  which  the 
Government  is  considering  requiring 
licensing.  The  notice  shall  advise  the 
contractor,  assignee,  or  exclusive 
licensee  of  its  rights  as  set  forth  in  this 
section  and  in  any  supplemental  agency 
regulations  or  procedures.  The 
determination  to  exercise  march-in 
rights  shall  be  made  by  the  bead  of  the 
agency  or  designee. 

(3)  Within  30  days  after  the  receipt  of 
the  written  notice  of  march-in,  the 
contractor,  its  assignee  or  exclusive 
licensee,  may  submit  in  person,  in 
writing,  or  through  a  representative 
information  or  argument  in  opposition  to 
the  proposed  march-in.  including  any 
additional  speciHc  information  which 
raises  a  genuine  dispute  over  the 
material  facts  upon  which  the  march-in 
i;  based.  If  the  information  presented 
raises  a  genuine  dispute  over  the 
material  facts,  the  head  of  the  agency  or 
designee  shall  undertake  or  refer  the 
matter  to  another  official  for  fact- 
finding. 

(4)  Fact-finding  shall  be  conducted  in 
accordance  with  the  procedures 
established  by  the  agency.  Such 
procedures  shall  be  as  Informal  as 
practicable  and  be  consistent  with 
principles  of  fundamental  fairness.  The 
procedures  should  afford  the  contractor 
the  opportunity  to  appear  with  counsel, 
submit  documentary  evidence,  present 
witnesses,  and  confront  such  persons  as 
the  agency  may  present.  A  transcribed 
record  shall  be  made  and  shall  be 


available  at  cost  to  the  contractor  upon 
request  The  requirement  for  a 
transcribed  record  may  be  waived  by 
mutual  agreement  of  the  contractor  and 
the  agency.  Any  portion  of  the  march-in 
proceeding,  including  a  fact-finding 
hearing  that  involves  testimony  or 
evidence  relating  to  the  utilization  or 
efforts  at  obtaining  utilization  that  are 
being  made  by  the  contractor,  its 
assignee,  or  licensees  shall  be  closed  to 
the  public,  including  potential  licensees. 
In  accordance  with  35  U.S.C.  202(c)(5). 
agencies  shall  not  disclose  any  such 
information  obtained  during  a  march-in 
proceeding  to  persons  outside  the 
Government  except  when  such  release 
is  authorized  by  the  contractor,  its 
assignee,  or  licensee. 

(5)  The  official  conducting  the  fact- 
finding shall  prepare  or  adopt  written 
fmdings  of  fact  and  transmit  them  to  the 
head  of  the  agency  or  designee  promptly 
after  the  conclusion  of  the  factfinding 
proceeding  along  with  a  recommended 
determination.  A  copy  of  the  fmdings  of 
fact  shall  be  sent  to  the  contractor,  its 
assignee,  or  exclusive  licensee  by 
registered  or  certified  mail.  The 
contractor,  its  assignee  or  exclusive 
licensee,  and  agency  representatives 
will  be  given  30  days  to  submit  written 
argimients  to  the  head  of  the  agency  or 
designee;  and.  upon  request  by  the 
contractor,  oral  argiunents  will  be  held 
before  the  agency  head  or  designee  that 
will  make  the  fmal  determination. 

(6)  In  case  in  which  fact-finding  has 
been  conducted,  the  head  of  the  agency 
or  designee  shall  base  his  or  her 
determination  on  the  facts  found, 
together  with  any  other  information  and 
written  or  oral  argiunents  submitted  by 
the  contractor,  its  assignee  or  exclusive 
licensee  and  agency  representatives, 
and  any  other  information  in  the 
administrative  record.  The  consistency 
of  the  exercise  of  march-in  rights  with 
the  policy  and  objectives  of  35  U.S.C. 
200  shall  also  be  considered.  In  cases 
referred  for  fact-fmding,  the  head  of  the 
agency  or  designee  may  reject  only 
those  facts  that  have  been  found  to  be 
clearly  erroneous,  but  must  explicitly 
state  the  rejection  and  indicate  the  basis 
for  the  contrary  Hnding.  Written  notice 
of  the  determination  whether  march-in 
rights  will  be  exercised  shall  be  made 
by  the  head  of  the  agency  or  designee 
and  sent  to  the  contractor,  its  assignee, 
or  exclusive  licensee,  by  certified  or 
registered  mail  within  90  days  after  the 
completion  of  fact-fmding  or  90  days 
after  oral  arguments,  whichever  is  later, 
or  the  proceedings  will  be  deemed  to 
have  been  terminated  and  thereafter  no 
march-in  based  on  the  facts  and  reasons 


upon  which  the  proceeding  was  initiated 
may  be  exercised. 

(7)  An  agency  may.  at  any  time, 
terminate  a  march-in  proceeding  if  it  is 
satisfied  that  it  does  not  wish  to 
exercise  march-in  rights. 

(8)  These  procedures  shall  also  apply 
to  the  exercise  of  march-in  rights  against 
inventors  receiving  title  to  subject 
inventions  under  35  U.S.C  202(d)  and, 
for  that  purpose,  the  term  "contractor." 
as  used  herein,  shall  be  deemed  to 
include  the  inventory  and  the  term 
"exclusive  licensee"  shall  be  deemed  to 
include  partially  exclusive  licensee. 

(9)  An  agency  determination 
unfavorable  to  the  contractor,  its 
assignee,  or  exclusive  hcensee  shall  be 
held  in  abeyance  pending  the 
exhaustion  of  appeals  or  petitions  filed 
under  35  U.S.C.  203(2). 

(h)  Licenses  and  assignments  under 
contracts  with  nonprofit  organizations. 
If  the  contractor  is  a  nonprofit 
organization,  the  clause  at  52.227-11 
provides  that  certain  contractor  actions 
require  agency  approval,  as  specified 
below.  Agencies  shall  provide 
procedures  for  obtaining  such  approval. 
Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned 
without  the  approval  of  the  contracting 
agency,  except  where  such  assignment 
is  made  to  an  organization  which  has  as 
one  of  its  primary  functions  the 
management  of  inventions  (provided 
that  such  assignee  will  be  subject  to  the 
same  provisions  as  the  contractor). 

27J04-2    [AnMmtod] 

19.  Section  27.304-2  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  words  "27.304-1  (f)(2), 
or  1.4". 

20.  Section  27.304-5  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

27.304-5    Appeals. 

*  *         •        *        • 

(c)  Appeals  procedures  established 
under  paragraph  (b)  of  this  subsection 
shall  include  administrative  due  process 
procedures  and  standards  for  fact- 
finding at  least  comparable  to  those  set 
forth  in  37  CFR  Part  401.6(eHg) 
whenever  there  is  a  dispute  as  to  the 
factual  basis  for  an  agency  request  for  a 
conveyance  of  title  under  27.302(d)(1)  (i) 
through  (v)  including  any  dispute  as  to 
whether  or  not  an  invention  is  a  subject 
invention. 

•  •        •        •        * 

21.  Section  27.305-5  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


27.30S-5    Put»Bcrtlon  or  wisaae  of 
Invention  dtadosura*. 
•        *        •        •        • 

(c)  As  an  additional  protection  for 
small  business  firms  and  nonprofit 
organizafiona  37  CFR  Part  401  prescribes 
that  agencies  shall  not  disclose  or 
release,  in  accordance  with  35  U.S.C. 
205,  for  a  period  of  18  months  from  the 
filing  date  of  the  application  to  third 
parties  pursuant  to  request  under  the 
Freedom  of  Information  Act  or 
otherwise  copies  of  any  document  which 
the  agency  obtained  under  contract 
which  is  part  of  an  application  for 
patent  with  the  U.S.  Patent  and 
Trademark  Office  or  any  foreign  patent 
office  filed  by  the  contractor  (or  its 
assignees,  licensees,  or  employees)  on  a 
subject  invention  to  which  the 
contractor  has  elected  to  retain  title. 
This  prohibition  does  not  extend  to 
disclosure  to  other  Government  agencies 
or  contractors  of  Government  agencies 
under  an  obligation  to  maintain  such 
information  in  confidence. 

PART  45— GOVERNMENT  PROPERTY 

22.  Section  45.508  is  amended  by 
removing  the  existing  second  sentence; 
by  redesignating  the  existing  third 
sentence  as  the  second  sentence;  and  by 
adding  a  new  third  sentence  to  read  as 
follows: 

45.508    Ptiyslcal  inventortoa. 

*  *  *  These  may  include  electronic 
reading,  recording  and  reporting  or  other 
means  of  reporting  the  existence  and 
location  of  IJie  property  and  reconciling 
the  records.  •  *  • 

23.  Section  45.606-5  is  amended  in 
paragraph  (d)(3)  by  adding  a  second 
sentence  to  read  as  follows: 

45.606-5    ktstnictiona  for  pnpmUtg  and 
sutNnming  sclMduiM  of  contractor 
Inventory. 

(d);  *  • 

(3)  *  *  *  In  addition,  hazardous 
material  or  property  contaminated  with 
hazardous  material  shall  be  identified  as 
to  the  type  of  hazardous  material. 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

24.  Section  52.219-5  is  amended  by 
adding  Alternate  I  to  read  as  follows: 

52.2 1»-5    Notice  of  total  sman  business- 
labor  surplus  area  setaside. 
***** 

Alternate  I  (JUN  1989).  When  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 
there  are  no  small  business 


manufacturers  or  processors  in  the 
Federal  market  in  accordance  with 
19.502-2(b),  substitute  the  following 
subparagraph  (c)(2)  for  subparagraph 
(c)(2)  of  the  basic  clause: 

(c){2)  A  regular  dealer  submitting  an  offer 
in  its  own  name  agrees  to  furnish,  in 
performing  the  contract,  only  end  items 
manufactured  or  produced  in  the  United 
States,  its  territories  or  possessions,  Puerto 
Rico,  or  the  Trust  Territory  of  the  Pacific 
Islands. 


52.21»-«    [Amemtedl 

25.  Section  52.21»-6  is  amended  by 
adding  Alternate  I  to  read  as  follows: 

Alternate  I  (JUN  1989).  When  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 
there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  in  accordance  with 
19.502-2(b),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the 
basic  clause: 

(c)  Agreement  A  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish,  in 
performing  the  contract,  only  end  items 
manufactured  or  produced  in  the  United 
States,  its  territories  or  possessions,  Puerto 
Rico,  or  the  Trust  Territory  of  the  Pacific 
Islands. 
***** 

26.  Section  52.219-7  is  amended  by 
adding  Alternate  I  to  read  as  follows: 

52.21»-7    Notice  of  partial  sman  business 
set-aside. 


Alternate  I  (JUN  1989).  When  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 
there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  in  accordance  with 
19.502-2(b).  substitute  the  following 
subparagraph  (c)(3)  for  subparagraph 
(c)(3)  of  the  basic  clause: 

(c)(3)  A  regular  dealer  submitting  an  offer 
in  its  own  name  agrees  to  furnish,  in 
performing  the  contract,  only  end  items 
manufactured  or  produced  in  the  United 
States,  its  territories  or  possessions,  Puerto 
Rico,  or  the  Trust  Territory  of  the  Pacific 
Islands. 
•         •         •         «         * 

27.  Section  52.219-15  is  added  to  read 
as  follows: 

52.219-15    Notice  of  participation  by 
organizations  for  the  handicapped. 

As  prescribed  in  19.508(f).  insert  the 
following  clause: 

Notice  of  Participation  by  Organizations 
for  the  Handicapped  (]une  1989) 

[a)  Definitions. 


"Handicapped  individual"  means  a  person 
who  has  a  physical  mental,  or  emotional 
impairment,  defect,  ailment,  disease,  or 
disability  of  a  permanent  nature  which  in  any 
way  limits  the  selection  of  any  type  of 
employment  for  which  the  person  would 
otherwise  be  qualified  or  qualifiable. 

(b)  The  Offeror  certifies  that  it  is  |     |  is  not 
I     1  a  public  or  private  organization  for  the 
handicapped.  An  offeror  certifying  in  the 
affirmative  is  eligible  to  participate  in  any 
resultant  contract  as  if  it  were  a  small 
business  concern. 

(c)  Aif  Offeror  certifying  as  a  public  or 
private  organization  for  the  handicapped 
agrees  that  at  least  75  percent  of  the  direct 
labor  required  in  the  performance  of  the 
contract  will  be  performed  by  handicapped 
individuals. 

"Public  or  private  organization  for  the 
handicapped"  means  one  which  (1)  is 
organized  under  the  laws  of  the  United  Stales 
or  of  any  State,  operated  in  the  interest  of 
handicapped  individuals,  the  net  income  of 
which  does  not  inure  in  whole  or  in  pari  to 
the  benefit  of  any  shareholder  or  other 
individual;  (2)  complies  with  any  applicable 
occupational  health  and  safety  standard 
prescribed  by  the  Secretary  of  Labor  and  (3) 
employs  in  the  production  of  commodities 
and  in  the  provision  of  services,  handicapped 
individuals  for  not  less  than  75  percent  of  the 
direct  labor  required  for  the  production  or 
provision  of  the  commodities  or  services. 
(End  of  clause) 

28.  Section  52.227-11  is  revised  to  read 
as  follows: 

52.227-1 1     Patent  Rights-Rete«ition  by  the 
Contractor  (Short  Form). 

As  prescribed  in  27.303(a).  insert  the 
following  clause: 

Patent  Rights-Retentioa  by  the  Contractor 
(Short  Fotm)  ()un  1989) 

(a)  Definitions. 

(1)  "Invention  "  means  any  invention  or 
discovery  which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of  the 
United  States  Code,  or  any  novel  variety  of 
plant  which  is  or  may  be  protected  under  the 
Plant  Variety  Protection  Act  (7  U.S.C  2321,  et 
seq.). 

(2)  "Made"  when  used  in  relation  to  any 
invention  means  the  conception  of  first  actual 
reduction  to  practice  of  such  invention. 

(3)  "Nonprofit  organization"  means  a 
university  or  other  institution  of  higher 
education  or  an  organization  of  the  type 
described  in  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C  501(c))  and 
exempt  from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  (26  U.S.C.  501(a)) 
or  any  nonprofit  scientific  or  educational 
organization  qualified  under  a  state  nonprofit 
organization  statute. 

(4)  "Practical  application"  means  to 
manufacture,  in  the  case  of  a  composition  of 
product;  to  practice,  in  the  case  of  a  process 
or  method,  or  to  operate,  in  the  case  of  a 
machine  or  system;  and,  in  each  case,  undr>r 
such  conditions  as  to  establish  that  the 
invention  is  l>eing  utilized  and  that  its 
benefits  are,  to  the  extent  permitted  by  law  or 
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Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(5)  "Small  business  Hrm"  means  a  small 
business  concern  as  denned  at  section  2  of 
Pub.  L  ft5-536  (15  U.S.C.  632)  and 
implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small  business 
concerns  involved  in  Government 
procurement  and  subcontracting  at  13  CFR 
121.3-8  and  13  CFR  121.3-12.  respectively, 
will  be  used. 

(6)  "Subject  invention"  means  any 
invention  of  the  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  this  contract, 
provided  that  in  the  case  of  a  variety  of  plant, 
the  date  of  determination  (as  defined  in 
section  41(d)  of  the  Plant  Variety  Protection 
Act.  7  U.S.C.  2401(d))  must  also  occur  during 
the  period  of  contract  performance. 

(b)  Allocation  of  principal  rights.  The 
Contractor  may  retain  the  entire  right,  title, 
and  interest  throughout  the  world  to  each 
subject  invention  subject  to  the  provisions  of 
this  clause  and  35  U.S.C.  203.  With  respect  to 
any  subject  invention  in  which  the  Contractor 
retains  title,  the  Federal  Government  shall 
have  a  nonexclusive,  nontransferable, 
irrevocdble.  paid-up  license  to  practice  or 
have  practiced  for  or  on  behalf  of  the  United 
States  the  subject  invention  throughout  the 
world. 

(c)  Invention  disclosure,  election  of  title, 
and  filing  of  patent  application  by  contractor. 
(1)  The  Contractor  will  disclose  each  subject 
invention  to  the  Federal  agency  within  2 
months  after  the  inventor  discloses  it  in 
writing  to  Contractor  personnel  responsible 
for  patent  matters.  The  disclosure  to  the 
agency  shall  be  in  the  form  of  a  written  report 
and  shall  identify  the  contract  under  which 
the  invention  was  made  and  the  inventor(s). 
It  shall  be  sufficiently  complete  in  technical 
detail  to  convey  a  clear  understanding  to  the 
extent  known  at  the  time  of  the  disclosure,  of 
the  nature,  purpose,  operation,  and  the 
physical,  chemical,  biological  or  electrical 
characteristics  of  the  invention.  The 
disclosure  shall  also  identify  any  publication, 
on  sale  or  public  use  of  the  invention  and 
whether  a  manuscript  describing  the 
invention  has  been  submitted  for  publication 
and.  If  so.  whether  it  has  been  accepted  for 
publication  at  the  time  of  disclosure.  In 
addition,  after  disclosure  to  the  agency,  the 
contractor  will  promptly  notify  the  agency  of 
the  acceptance  of  any  manuscript  describing 
the  invention  for  publication  or  of  any  on  sale 
or  public  use  planned  by  the  Contractor. 

(2)  The  Contractor  will  elect  in  writing 
whether  or  not  to  retain  title  to  any  such 
invention  by  notifying  the  Federal  agency 
withm  2  years  of  disclosure  to  the  Federal 
agency.  However,  in  any  case  where 
publication,  on  sale  or  public  use  has 
initiated  the  1  year  statutory  period  wherein 
valid  patent  protection  can  still  be  obtained 
in  the  United  States,  the  period  for  election  of 
title  may  be  shortened  by  the  agency  to  a 
date  that  is  no  more  than  60  days  prior  to  the 
end  of  the  statutory  period. 

(3)  The  Contractor  will  file  its  initial  patent 
application  on  a  subject  invention  to  which  it 
elects  to  retain  title  within  1  year  after 


election  of  title,  or.  if  earlier,  prior  to  the  end 
of  any  statutory  period  wherein  valid  patent 
protection  can  be  obtained  in  the  United 
States  after  a  publication,  on  sale,  or  public 
use.  The  Contractor  will  Tile  patent 
applications  in  additional  countries  or 
international  patent  o^ices  within  either  10 
months  of  the  corresponding  initial  patent 
application  or  6  months  from  the  date 
permission  is  granted  by  the  Commissioner  of 
Patents  and  Trademarks  to  file  foreign  patent 
applications  where  such  filing  has  been 
prohibited  by  a  Secrecy  Order. 

(4)  Requests  for  extension  of  the  time  for 
disclosure  election,  and  filing  under 
subparagraphs  (c)  (1).  (2).  and  (3)  of  this 
clause  may.  at  the  discretion  of  Uie  agency, 
be  granted. 

(d)  Conditions  when  the  government  may 
obtain  title.  The  Contractor  will  convey  to  the 
Federal  agency,  upon  written  request,  title  to 
any  subject  invention — 

(1)  If  6ie  Contractor  fails  to  disclose  or 
elect  title  to  the  subject  invention  within  the 
times  specified  in  paragraph  (c)  of  this  clause, 
or  elects  not  to  retain  title;  provided,  that  the 
agency  may  only  request  title  within  60  days 
after  learning  of  the  failure  of  the  Contractor 
to  disclose  or  elect  within  the  specified  times. 

(2)  In  those  countries  in  which  the 
Contractor  fails  to  file  patent  applications 
within  the  times  specified  in  paragraph  (c)  of 
this  clause;  provided,  however,  that  if  the 
Contractor  has  filed  a  patent  application  in  a 
country  after  the  times  specified  in  paragraph 
(c)  of  this  clause,  but  prior  to  its  receipt  of  the 
written  request  of  the  Federal  agency,  the 
Contractor  shall  continue  to  retain  title  in 
that  country. 

(3)  In  any  country  in  which  the  Contractor 
decided  not  to  continue  the  prosecution  of 
any  application  for.  to  pay  the  maintenance 
fees  on.  or  defend  in  reexamination  or 
opposition  proceeding  on.  a  patent  on  a 
subject  invention. 

(e)  Minimum  rights  to  Contractor  and 
protection  of  the  Contractor  right  to  file.  (1) 
The  Contractor  will  retain  a  nonexclusive 
royalty-free  hcense  throughout  the  world  in 
each  subject  invention  to  which  the 
Government  obtains  title,  except  if  the 
Contractor  fails  to  disclose  the  invention 
within  the  times  specified  in  paragraph  (c)  of 
this  clause.  The  Contractor's  license  extends 
to  its  domestic  subsidiary  and  affiliates,  if 
any,  within  the  corporate  structure  of  which 
the  Contractor  is  a  party  and  includes  the 
right  to  grant  sublicenses  of  the  same  scope 
to  the  extent  the  Contractor  was  legally 
obligated  to  do  so  at  the  time  the  contract 
was  awarded.  The  license  is  transferable 
only  with  the  approval  of  the  Federal  Agency, 
except  when  transferred  to  the  successor  of 
that  part  of  the  Contractor's  business  to 
which  the  invention  pertains. 

(2)  The  Contractor's  domestic  license  may 
be  revoked  or  modified  by  the  funding 
Federal  agency  to  the  extent  necessary  to 
achieve  expeditious  practical  application  of 
subject  invention  pursuant  to  an  application 
for  an  exclusive  hcense  submitted  in 
accordance  with  applicable  provisions  at  37 
CFR  Part  404  and  agency  licensing 
regulations  (if  any).  This  license  will  not  be 
revoked  in  that  field  of  use  or  the 
geographical  areas  in  which  the  Contractor 


has  achieved  practical  application  and 
continues  to  make  the  benefits  of  the 
invention  reasonably  accessible  to  the  public. 
The  license  in  any  foreign  country  may  be 
revoked  or  modified  at  the  discretion  of  the 
funding  Federal  agency  to  the  extent  the 
Contractor,  its  licensees,  or  the  domestic 
subsidiaries  or  affiliates  have  failed  to 
achieve  practical  application  in  that  foreign 
country. 

(3)  Before  revocation  or  modification  of  the 
license,  the  funding  Federal  agency  will 
furnish  the  Contractor  a  written  notice  of  its 
intention  to  revoke  or  modify  the  license,  and 
the  Contractor  will  be  allowed  30  days  (or 
such  other  time  as  may  be  authorized  by  the 
funding  Federal  agency  for  good  cause  shown 
by  the  Contractor)  after  the  notice  to  show 
cause  why  the  license  should  not  be  revoked 
or  modified.  The  Contractor  has  the  right  to 
appeal,  in  accordance  with  applicable 
regulations  in  37  CFR  Part  404  and  agency 
regulations,  if  any.  concerning  the  licensing 
revocation  of  modification  of  the  license. 

(f)  Contractor  action  to  protect  the 
government's  interest.  (1)  the  Contractor 
agrees  to  execute  or  to  have  executed  and 
promptly  deliver  to  the  Federal  agency  all 
instruments  necessary  to  (i)  establish  or 
confirm  the  rights  the  government  has 
throughout  the  world  in  those  subject 
inventions  to  which  the  Contractor  elects  to 
retain  title,  and  (ii)  convey  title  to  the  Federal 
agency  when  requested  under  paragraph  (d) 
of  this  clause  and  to  enable  the  Government 
to  obtain  patent  protection  throughout  the 
worid  in  that  subject  invention. 

(2)  The  Contractor  agrees  to  require,  by 
written  agreement,  its  employees,  other  Uian 
clerical  and  nontechnical  employees,  to 
disclose  promptly  in  writing  to  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Contractor  each 
subject  invention  made  under  contract  in 
order  that  the  Contractor  can  comply  with  the 
disclosure  provisions  of  paragraph  (c)  of  this 
clause,  and  to  execute  all  papers  necessary  to 
file  patent  applications  on  subject  inventions 
and  to  establish  the  Government's  rights  in 
the  subject  inventions.  This  disclosure  format 
should  require,  as  a  minimum,  the 
information  required  by  subparagraph  (c)(1) 
of  this  clause.  The  Contractor  shall  instruct 
such  employees,  through  employee 
agreements  or  other  suitable  educational 
programs,  on  the  importance  of  reporting 
inventions  in  sufficient  time  to  permit  the 
filing  of  patent  applications  prior  to  U.S.  or 
foreign  statutory  bars. 

(3)  The  Contractor  will  notify  the  Federal 
agency  of  any  decisions  not  to  continue  the 
prosecution  of  a  patent  application,  pay 
maintenance  fees,  or  defend  in  a 
reexamination  or  opposition  proceeding  on  a 
patent,  in  any  country,  not  less  than  30  days 
before  the  expiration  of  the  response  period 
required  by  the  relevant  patent  office. 

(4)  The  Contractor  agrees  to  include,  within 
the  specification  of  any  United  States  patent 
application  and  any  patent  issuing  thereon 
covering  a  subject  invention,  the  following 
statement,  "The  invention  was  made  with 
Government  support  under  (identify  the 
contractl  awarded  by  (identify  the  Federal 


agency).  The  Government  has  certain  rights 
in  the  invention." 

(g)  Subcontracts.  (1)  The  Contractor  will 
include  this  clause,  suitably  modified  to 
identify  the  parties,  in  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  or  research  work  to  be 
performed  by  a  small  business  firm  or 
domestic  nonprofit  organization.  The 
subcontractor  will  retain  all  rights  provided 
for  the  Contractor  in  this  clause,  and  the 
Contractor  will  not,  as  part  of  the 
consideration  for  awarding  the  subcontract, 
obtain  rights  in  the  subcontractor's  subject 
inventions. 

(2)  The  Contractor  will  Include  in  all  other 
subcontracts,  regardless  of  tier,  for 
experimental,  developmental,  or  researdi 
work  the  patent  rights  clause  required  by 
Subpart  27.3. 

(3)  In  the  case  of  stibcontracts,  at  any  tier, 
the  agency,  subcontractor,  and  the  Contractor 
agree  that  the  mutual  obligations  of  the 
parties  created  by  this  clause  constitute  a 
contract  between  the  subcontractor  and  the 
Federal  agency  with  respect  to  the  matters 
covered  by  the  clause;  provided  however, 
that  nothing  in  this  paragraph  is  intended  to 
confer  any  jurisdiction  under  the  Contract 
Disputes  Act  in  connection  with  proceedings 
under  paragraph  (j)  of  this  clause. 

(h)  Reporting  on  utilization  of  subject 
inventions.  The  Contractor  agrees  to  submit, 
on  request  periodic  reports  no  more 
&«quently  than  annually  on  the  utilization  of 
a  subject  invention  or  on  efforts  at  obtaining 
such  utilization  that  are  being  made  by  the 
Contractor  or  its  licensees  or  assignees.  Such 
reports  shall  include  information  regarding 
the  status  of  development,  date  of  first 
commercial  sale  or  use,  gross  royalties 
received  by  the  Contractor,  and  such  other 
data  and  information  as  the  agency  may 
reasonably  specify.  The  Contractor  also 
agrees  to  provide  additional  reports  as  may 
be  requested  by  the  agency  in  connection 
with  any  march-in  proceeding  undertaken  by 
the  agency  in  accordance  with  paragraph  (j) 
of  this  clause.  As  required  by  35  U.S.C. 
202(c)(5),  the  agency  agrees  it  will  not 
disclose  such  information  to  persons  outside 
the  Government  without  permission  of  the 
Contractor. 

(i)  Preference  for  United  States  industry. 
Notwithstanding  any  other  provision  of  this 
clause,  the  Contractor  agrees  that  neither  it 
nor  any  assignee  will  grant  to  any  person  the 
exclusive  ri^t  to  use  or  sell  any  subject 
invention  in  the  United  States  unless  such 
person  agrees  that  any  product  embodying 
the  subject  invention  or  produced  through  the 
use  of  the  subject  invention  will  be 
manufactured  substantially  in  the  United 
States.  However,  in  individual  cases,  the 
requirement  for  such  an  agreement  may  be 
waived  by  the  Federal  agency  upon  a 
showing  by  the  Contractor  or  its  assignee 
that  reasonable  but  unsuccessful  efforts  have 
been  made  to  grant  licenses  on  similar  terms 
to  potential  licensees  that  would  be  likely  to 
manufacture  substantially  in  the  United 
States  or  that  under  the  circumstances 
domestic  manufacture  is  not  commercially 
feasible. 

(j)  March-in  rights.  The  Contractor  agrees 
that  with  respect  to  any  subject  invention  in 


which  it  has  acquired  title,  the  Federal 
agency  has  the  right  in  accordance  with  the 
procedures  in  37  CFR  401.6  and  any 
supplemental  regulations  of  the  agency  to 
require  the  Contractor,  an  assignee  or 
exclusive  licensee  of  a  subject  invention  to 
grant  a  nonexclusive,  partially  exclusive,  or 
exclusive  license  in  any  field  of  use  to  a 
responsible  applicant  or  applicants,  upon 
terms  that  are  reasonable  under  the 
circumstances,  and  if  the  Contractor, 
assignee,  or  exclusive  licensee  refuses  such  a 
request  the  Federal  agency  has  the  right  to 
grant  such  a  license  itself  if  the  Federal 
agency  determines  that — 

(1]  Such  action  is  necessary  because  the 
Contractor  or  assignee  has  not  taken,  or  is 
not  expected  to  take  within  a  reasonable 
time,  effective  8tq>8  to  achieve  practical 
application  of  the  subject  invention  in  such 
field  of  use; 

(2)  Such  action  is  necessary  to  alleviate 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  Contractor, 
assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisifed  by  the 
Contractor,  assignee,  or  hcensees;  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  (i)  of  this 
clause  has  not  been  obtained  or  waived  or 
because  a  licensee  of  the  exclusive  right  to 
use  or  sell  any  subject  invention  in  the  United 
States  is  in  breach  of  such  agreement. 

(k)  Special  provisions  for  contracts  with 
nonprofit  organizations.  If  the  Contractor  is  a 
nonprofit  organization,  it  agrees  that — 

(1)  Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned  %vithout 
the  approval  of  the  Federal  agency,  except 
where  such  assignment  is  made  to  an 
organization  which  has  as  one  of  its  primary 
functions  the  management  of  inventions, 
provided  that  such  assignee  will  be  subject  to 
the  same  provisions  as  the  Contractor 

(2)  The  Contractor  will  share  royalties 
collected  on  a  subject  invention  with  the 
inventor,  including  Federal  employee  co- 
inventors  (when  the  agency  deems  it 
appropriate)  when  the  subject  invention  is 
assigned  in  accordance  with  35  U.S.C  202(e) 
and  37  CFR  401.10; 

(3)  The  balance  of  any  royalties  or  income 
earned  by  the  Contractor  with  respect  to 
subject  inventions,  after  payment  of  expenses 
(including  payments  to  inventors)  incidental 
to  the  administration  of  subject  inventions 
will  be  utilized  for  the  support  of  scientific 
research  or  education;  and 

(4)  It  will  make  efforts  that  are  reasonable 
under  the  circumstances  to  attract  licensees 
of  subject  inventions  that  are  small  business 
firms,  and  that  it  will  give  a  preference  to  a 
small  business  firm  when  licensing  a  subject 
invention  if  the  Contractor  determines  that 
the  small  business  firm  has  a  plan  or 
proposal  for  mariceting  the  invention  which,  if 
executed,  is  equally  as  likely  to  bring  the 
invention  to  practical  application  as  any 
plans  or  proposals  from  applicants  that  are 
not  small  business  firms;  provided,  that  the 
Contractor  is  also  satisfied  that  the  small 
business  firm  has  the  capability  and 
resources  to  carry  out  its  plan  or  proposal. 


The  decision  whether  to  give  a  preference  in 
any  specific  case  will  be  at  the  discretion  of 
the  contractor.  However,  the  Contractor 
agrees  that  the  Secretary  of  Commerce  may 
review  the  Contractor's  licensing  program 
and  decisions  regarding  small  business 
applicants,  and  the  Contractor  will  negotiate 
changes  to  its  licensing  policies,  procedures, 
or  practices  with  the  Secretary  of  Commerce 
when  the  Secretary's  review  discloses  that 
the  Contractor  couJd  take  reasonable  steps  to 
more  effectively  implement  the  requirements 
of  this  subparagraph  (k)(4). 

(1)  Communications. 

(Complete  according  to  agency 
instructions.) 

(End  of  clause) 

Alternate  I  (JUN  1989).  Aa  prescribed 
in  27J03(a)(3),  add  the  following 
sentence  at  the  end  of  paragraph  (b)  of 
the  basic  clause: 

The  license  shall  include  the  right  of  the 
Government  to  sublicense  foreign 
govenunents,  their  nationals  and 
international  organizations  pursuant  to  the 
following  treaties  or  international 
agreements: * 

['Contracting  Officer  complete  with  the 
names  of  applicable  existing  treaties  or 
international  agreements.  The  above 
language  is  not  intended  to  apply  to  treaties 
or  agreements  that  are  in  effect  on  the  date  of 
the  award  but  are  not  listed.] 

Alternate  II  (JUN  1989).  As  prescribed 
in  27.303(a)(3),  add  the  following 
sentence  at  the  end  of  paragraph  (b)  of 
the  basic  clause: 

The  agency  reserves  the  right  to 
unilaterally  amend  this  contract  to  identify 
specific  treaties  or  international  agreements 
entered  into  or  to  be  entered  into  by  the 
Government  after  the  effective  date  of  the 
contract  and  effectuate  those  license  or  other 
rights  which  are  necessary  for  the 
Government  to  meet  its  obligations  to  foreign 
governments,  their  nationals  and 
international  organizations  under  such 
treaties  or  international  agreements  with 
respect  to  subject  inventions  made  after  the 
date  of  the  amendment. 

Alternate  III  (JUN  1989).  As 
prescribed  in  27.303(a)(4).  substitute  the 
following  in  place  of  subparagraph  (k)(3) 
of  the  basic  clause: 

(3)  After  payment  of  patenting  costs, 
licensing  costs,  payments  to  inventors,  and 
other  expenses  incidental  to  the  ( 

administration  of  subject  inventions,  the 
balance  of  any  royalties  or  income  earned 
and  retained  by  the  Contractor  during  any 
fiscal  year  on  subject  inventions  under  this  or 
any  successor  contract  containing  the  same 
requirement,  up  to  any  amount  equal  to  5 
percent  of  the  budget  of  the  facility  for  that 
fiscal  year,  shall  be  used  by  the  Contractor 
for  the  scientific  research,  development,  and 
education  consistent  with  the  research  and 
development  mission  and  objectives  of  the 
faciUty,  including  activities  that  increase  the 
licensing  potential  of  other  inventions  of  the 
facility.  If  the  balance  exceeds  5  percent.  75 
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percant  of  the  «xceM  above  5  percent  shall 
be  paid  by  the  Contractor  to  the  Treasury  of 
the  United  States  and  the  remaining  25 
percent  shall  be  used  by  the  Contractor  only 
for  the  same  purposes  as  described  above.  To 
the  extent  it  provides  the  most  effective 
technology  transfer,  the  licensing  of  subject 
inventions  shall  be  administered  by 
Contractor  employees  on  location  at  the 
facility. 

Alternate  IV  (JUN 1989).  As 
prescribed  in  27.303(a)(5),  include  the 
following  subparagraph  in  paragraph  (f) 
of  the  basic  clause: 

(5)  Tlie  Contractor  shall  establish  and 
maintain  active  and  effective  procedures  to 
ensure  that  subject  inventions  are  promptly 
identified  and  timely  disclosed,  and  shall 
submit  a  description  of  the  procedures  to  the 
Contracting  Officer  so  that  the  Contracting 
Officer  may  evaluate  and  determine  their 
effectiveness. 

29.  Section  52.227-12  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984]"  and  inserting  in  its 
place  the  date  "(JUN  1989)";  by  revising 
and  alphabetically  inserting  in 
paragraph  (a)  the  definitions 
"Inventions".  "Small  business  firm",  and 
"Subject  invention";  and  by 
alphabetically  adding  the  definition 
"Nonprofit  organization";  by  revising 
paragraphs  (e)(3),  (1),  and  Alternate  I:  by 
adding  Alternate  II;  and  by  removing  the 
derivation  lines  following  "(End  of 
clause)"  and  Alternate  I  to  read  as 
follows: 

82.227~12    FMsnt  nQnt^^vlsiitton  by  Itw 
oonlisdof  (Imiq  fonii)> 


(a)  •  •  • 

"Invention"  means  any  invention  or 
discovery  which  is  or  may  be  patentable 
or  otherwise  protectable  under  title  35  of 
the  United  States  Code  or  any  novel 
variety  of  plant  that  is  or  may  be 
protectable  under  the  Plant  Variety 
Protection  Act  (7  U.S.C  2321  et  seq.). 
•       •        *        •       * 

"Nonprofit  organization"  means  a 
domestic  university  or  other  institution 
of  higher  education  or  an  organization  of 
the  type  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1954  (28 
U.S.C.  501(c))  and  exempt  from  taxation 
under  section  501(a)  of  the  Internal 
Revenue  Code  (28  U.S.C.  SOl(a))  or  any 
nonprofit  scientific  or  educational 
organization  qualified  under  a  state 
nonprofit  organization  statute. 

"Small  business  firm"  means  a  small 
business  concern  as  defined  at  section  2 
of  Pub.  L  85-536  (15  U.S.C.  532]  and 
implementing  regulations  of  the 
Administrator  of  the  Stoall  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small 
business  concerns  involved  in 


Government  procurement  and 
subconti^cting  at  13  CFR  121.3-8  and  13 
CFR  121.3-12,  respectively,  will  be  used. 

"Subject  invention"  means  any 
invention  of  the  Contractor  conceived  or 
first  actually  reduced  to  practice  in  the 
performance  of  work  luider  this 
contract;  provided,  that  in  the  case  of  a 
variety  of  plant,  the  date  of 
determination  (as  defined  in  section 
41(d)  of  the  Plant  Variety  Protection  Act, 
7  U.S.C.  2401(d))  must  also  occur  during 
the  period  of  contract  performance. 

(«^  *  *  * 

(3)  Before  revocation  or  modification 

of  the  license,  the  funding  Federal 

agency  shall  furnish  the  Contractor  a 

written  notice  of  its  intention  to  revoke 

or  modify  the  license,  and  the 

Contractor  shall  be  allowed  30  days  (or 

such  other  time  as  may  be  authorized  by 

the  funding  Federal  agency  for  good 

cause  shown  by  the  Contractor)  after 

the  notice  to  show  cause  why  the 

license  should  not  be  revoked  or 

modified.  The  Contractor  has  the  right  to 

appeal,  in  accordance  with  applicable 

agency  licensing  regulations  and  37  CFR 

404  concerning  the  licensing  of 

Government-owned  inventions,  any 

decision  concerning  the  revocation  or 

modification  of  its  license. 


(1)  Communications. 
(Complete  according  to  agency 
instructions.) 

Alternate  I  (JUN  1989).  As  prescribed 
in  27.303(b)(2),  add  the  following 
sentence  at  the  end  of  paragraph  (b)  of 
the  basic  clause: 

The  license  shall  include  the  right  of  the 
Government  to  sublicense  foreign 
governments,  their  nationals,  and 
international  organizations  pursuant  to  the 
following  treaties  or  international 
agreements: * 

['Contracting  Officer  complete  with  the 
names  of  applicable  existing  treaties  or 
international  agreements.  The  above 
language  is  not  intended  to  apply  to  treaties 
or  agreements  that  are  in  effect  on  the  date  of 
the  award  but  are  not  listed.) 

Alternate  II  (JUNE  1989).  As 
prescribed  in  27.303(b)(2),  add  the 
following  sentence  at  the  end  of 
paragraph  (b)  of  the  basic  clause: 

The  agency  reserves  the  right  to 
unilaterally  amend  this  contract  to  identify 
specific  treaties  or  international  agreements 
entered  into  or  to  be  entered  into  by  the 
Government  after  the  effective  date  of  this 
contract  and  effectuate  those  license  or  other 
rights  which  are  necessary  for  the 
Government  to  meet  its  obligations  to  foreign 
governments,  their  nationals,  and 
international  organizations  under  such 
treaties  or  international  agreement  with 


respect  to  subject  inventions  made  after  the 
date  of  the  amendment. 

30.  Section  52.227-13  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1989)";  by  revising 
in  paragraph  (a)  the  definitions 
"Invention"  and  "Subject  invention":  by 
removing  in  the  second  sentence  in 
paragraphs  (d)  (2)  and  (3)  die  words  "the 
Federal  Property  Management 
Regulations"  and  inserting  in  their  place 
the  words  "37  CFR  Part  404";  by  revising 
paragraph  (d)(4)  and  Alternate  I;  by 
removing  the  derivation  lines  following 
"(End  of  clause)"  and  Alternate  I;  and 
by  adding  Alternate  II  to  read  as 
follows: 

52.227-13    Patents rtghts-«equWtiont>y 

tlw  govsfninsnt. 

•        *        •        •        * 

(a)  *  *  * 

"Invention."  as  used  in  this  clause, 
means  any  invention  or  discovery  which 
is  or  may  be  patentable  or  otherwise 
protectable  under  title  35  of  the  United 
States  Code  or  any  novel  variety  of 
plant  that  is  or  may  be  protectable 
under  die  Plant  Variety  Protection  Act  (7 
U.S.C.  2321,  et  seq.). 

•  "Subject  invention,"  as  used  in  this 
clause,  means  any  invention  of  the 
Contractor  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  work  under  this  contract;  provided, 
that  in  the  case  of  a  variety  of  plant,  the 
date  of  determination  (as  defined  in 
section  41(d]  of  Uie  Plant  Variety 
Protection  Act.  7  U.S.C.  2401(d))  must 
also  occur  during  the  period  of  contract 
performance. 

*  *        •        *        * 

(d)  *  *  * 

(4)  When  the  Government  has  the 
ri^t  to  receive  title,  and  does  not  elect 
to  secure  a  patent  in  a  foreign  country, 
the  Contractor  may  elect  to  retain  such 
rights  in  any  foreign  country  in  which 
the  Government  elects  not  to  secure  a 
patent,  subject  to  the  Government's 
rights  in  subparagraph  (c)(1)  of  this 
clause. 

Alternate  I  (JUN  1989).  As  presciibed 
in  27.303(c)(3).  add  the  following 
sentence  at  the  end  of  subdivision 
(c)(l)(i)  of  the  basic  clause: 

The  license  will  include  the  right  of  the 
Government  to  sublicense  foreign 
governments,  their  nationals,  and 
international  organizations  pursuant  to  the 
following  treaties  or  international 
agreements: * 

('Contracting  Officer  complete  with  the 
names  of  applicable  existing  treaties  or 
international  agreements.  The  above 
language  is  not  intended  to  apply  to  treaties 


or  agreements  that  are  in  effect  on  the  date  of 
the  award  but  are  not  listed.] 

Alternate  II  (JUN  1989).  As  prescribed 
in  27.303(c)(3),  add  the  following 
sentence  at  the  end  of  subdivision 
(c](l)(i]  of  the  basic  clause: 

The  agency  reserves  the  right  to 
unilaterally  amend  this  contract  to  identify 
specific  treaties  or  international  agreements 
entered  into  or  to  be  entered  into  by  the 
Government  after  the  effective  date  of  this 
contract,  and  effectuate  those  license  or  other 
rights  which  are  necessary  for  the 
Government  to  meet  its  obligations  to  foreign 
governments,  their  nationals,  and 
international  organizations  under  such 
treaties  or  international  agreements  with 
respect  to  subject  inventions  made  after  the 
date  of  the  amendment. 

(FR  Doc.  89-13944  Filed  6-9-89:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlatratkMi 

21  CFR  Part  801 
(Docket  No.  •6N-0479] 
RIN  090S-ACS4 

Medical  Devices;  LaiMiIng  for 
Menstrual  Tampona;  Ranges  of 
AlMOrtMncy;  Reproposed  Rule 

AOtNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Reproposed  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  reproposing 
amendments  to  its  tampon  labeling 
regulation.  The  reproposed  rule  would 
require  that  manufactiu«rs  of  menstrual 
tampons  determine  tampon  absorbency 
using  a  test  method  specified  in  the 
reproposal,  and.  based  on  the  results  of 
that  testing,  express  absorbency  on 
tampon  labeling  by  using  one  of  six 
specified  absorbency  terms,  each  of 
which  corresponds  to  a  range  of 
absorbency  set  forth  in  the  reproposal. 
The  reproposed  rule  would  enable 
consumers  to  compare  the  absorbency 
of  one  brand  and  style  of  tampons  with 
the  absorbency  of  other  brands  and 
styles  before  purchasing  them. 

Labeling  of  tampons  to  allow 
consumers  to  compare  the  absorbency 
of  different  brands  and  styles  is 
important  because  the  use  of  tampons  is 
associated  with  toxic  shock  syndrome 
(TSSj,  a  rare  but  serious  and  sometimes 
fatal  disease,  and  the  risk  of  contracting 
TSS  increases  with  the  use  of  tampons 
of  higher  absorbency.  FDA  is  issuing 
this  reproposal  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 

FDA  is  also  announcing  its  tentative 
final  response  to  a  citizen  petition 
submitted  by  the  PubUc  Citizen  Health 
Research  Group  concerning  absorbency 
labeling  for  tampons. 

OATf  8:  Written  comments  by  August  11, 
1989.  The  agency  is  proposing  that  any 
fmal  rule  based  on  the  reproposal 
become  effective  for  packages  of 
tampons  initially  introduced  or  initially 
delivered  for  introduction  into 
commerce  after  December  12. 1989. 
ADoncSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA  305). 
Food  and  Drug  Administration,  Room  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOn  PUflTHCR  INFOmiA-nON  CONTACT: 

Les  Weinstein.  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4674. 


SUPPLEMINTARV  INPOIIMATKM: 

L  Background  5 

In  the  Federal  Register  of  September 
23. 1988  (53  FR  37250)  (corrected  53  FR 
44551,  November  3. 1988,  and  54  FR  1844. 
January  17. 1989).  FDA  proposed  to 
amend  its  current  regulation  governing 
user  labeling  for  menstrual  tampons  (21 
CFR  801.430)  to  require  uniform 
absorbency  testing  of  tampons  and  to 
standardize  a  method  of  expressing 
absorbency  on  tampon  package  labels. 
The  agency  proposed  such  testing  and 
labeling  requirements  to  enable 
consumers  to  make  interbrand 
comparisons  and  to  choose  the  least 
absorbent  tampon  needed  to  control 
menstrual  flow  and.  thus,  reduce  their 
risk  of  TSS. 

Interested  persons  were  given  until 
December  22. 1988,  to  submit  written 
comments  on  the  proposal  The  agency 
received  more  than  270  comments  from 
tampon  manufacturers,  individual 
consumers,  consumer  groups,  health- 
care professionals,  and  researchers.  A 
summary  of  the  comments  received  on 
the  September  23, 1988,  proposed  nde 
and  the  agency's  response  to  them  are 
set  out  in  section  in  of  this  preamble. 

After  analyzing  all  the  comments, 
FDA  has  tenlativdy  concluded  that, 
with  the  modiHcations  contained  in  the 
reproposal,  the  absorbency  test 
methodology  and  sampling  procedures 
in  reproposed  ft  801.430(f)  are 
appropriate.  However,  after  analyzing 
numerous  comments  from  consumers, 
consumer  groups,  and  manufacturers 
concerning  the  agency's  initial  proposal 
to  use  a  system  of  letters  to  represent 
absorbency  ranges  and  not  to 
standardize  currently  used  terms  of 
absorbency  (e.g.,  regular,  super,  and 
super  plus),  the  agency  has  decided  to 
repropose  amendments  to  {  801.430  that 
would  replace  the  letter  designations 
with  six  absorbency  terms  that  are 
different  from  ciurently  used  terms.  The 
new  terms,  each  of  which  would  convey 
absorbency  information,  would 
correspond  to  the  six  absorbency  ranges 
in  the  initial  proposal  (53  FR  37250). 
FDA  is  also  now  proposing  to  require 
that  the  applicable  new  term  of 
absorbency  be  placed  on  the  principal 
display  panel(8)  of  tampon  packages, 
separate  from  and  more  prominent  than 
any  other  information  except  the 
corresponding  numerical  range  of 
absorbency,  if  used.  The  agency 
believes  that  the  reproposed 
amendments  would  ensure  truthful, 
accurate,  and  nonmisleading  labeling 
and  would  facilitate  interbrand 
comparisons  of  tampon  absorbency. 

The  absorbency  labeling  scheme  set 
forth  in  the  reproposal  is  discussed 


under  section  n  below  and  is  based  on 
FDA's  analysis  of  comments  on  the 
initial  proposal.  FDA  believes  that  the 
changes  in  the  initial  proposal  are  in 
character  with  the  original  labeling 
scheme  and  that  they  are  a  logical 
outgrowth  of  the  initial  proposal  and  the 
comments  on  it.  Accordingly.  FDA 
believes  that  it  could  justify  publishing 
these  reproposed  amendments  as  a  final 
rule.  However,  neither  tampon 
manufacturers  nor  consumers  were 
afforded  an  opportunity  to  comment  on 
the  particulars  of  the  labeling  scheme 
included  in  the  reproposal.  PubUcation 
of  this  dociunent  as  a  final  rule  at  this 
time,  without  further  opportunity  for 
public  participation  could,  therefore, 
result  in  litigation  challenging  the  rule 
on  procedural  grounds  and  delay 
promulgation  of  a  final  tampon 
absorbency  labeling  rule  even  further. 
Under  these  circumstances,  FDA 
beheves  that  publication  of  a 
reproposal.  rather  than  a  final  rule,  is 
the  more  prudent,  and  ultimately  the 
more  expeditious,  course  of  action.  The 
additional  comment  period  is  to  ensure 
that  all  interested  persons  have 
sufficient  opportunity  to  consider  fully 
the  feasibility  of  the  reproposed 
absorbency  labeling  scheme  and  its 
impact  on  consumers  and 
manufacturers. 

In  addition  to  the  comments  on  these 
revisions  to  the  labeling,  FDA  is 
requesting  comments  on  the  likelihood 
of  an  outcome,  due  to  the  use  of  fixed 
nonoveriapping  ranges,  that  would  be 
inconsistent  with  the  goal  of  enabling 
consumers  to  choose  the  least  absorbent 
tampon  needed  to  control  menstrual 
flow  and  thus  reduce  their  risk  of  TSS. 
This  request  for  comments  is  discussed 
in  section  III  B,  paragraph  8  of  this 
preamble  (see  also  paragraph  5)  and 
concerns  the  effects  of  product 
reformulation  on  consumers. 

This  reproposal  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  tide,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

T)'tle:  Medical  Devices;  Labeling  for 
Menstrual  Tampons;  Ranges  of  Absorbency; 
Reproposed  RuIp 

Description:  The  proposed  regulation 
requires  that  menstrual  tampons  be  labeled 


consistenUy  so  that  purchaaers  can  compare  DescripUon  of  Respondents:  Businesses  or  Estimated  Annual  Reportaa  and 

absorbency  between  brands.  other  for  profit  Recordkeeping  Butdem: 


Section 


601 .430(e).. 
801.430(1).- 
eoi.430(g).. 


Total.. 


Annual 

number  o( 

respondents 


IS 


Annual 
frequency 


0* 
1 


Average 


3.500  hrs. 

0 


3.500  tn. 


Annutf 

tiwden  horn 


0 

17.500  hrs. 
0 


17.500  tvs. 


add.tiwS'buixtea**'  ''*™**'***^  "  ^"^  required  to  provide  labelina  wilh  ttie  device,  the  minor  labeling  changes  assodaled  »iffi  Ihie  mmninmt  «•  not  be  < 


FDA  has  submitted  a  copy  of  this 
reproposal  to  OMB  for  its  review  of 
these  information  coilecticm 
requirements.  Send  comments  regarding 
this  bitfden  estimate  or  any  other  aspect 
of  these  information  collection 
requirements,  including  suggestions  for 
reducing  this  estimated  burden,  to  the 
agency  ofiicial  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Washington.  DC  20603. 

n.  Contents  of  the  Reproposal 

FDA  is  reproposing  to  amend 
§  801.430  User  labeling  for  menstnial 
tampons  by  revising  paragraph  (b),  the 
introductory  text  of  paragraph  (d), 
paragraphs  (d)(2),  (d)(3),  and  (d)(4);  by 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (g)  and  (h),  respectively,  and 
revising  them:  and  by  addhig  new 
paragraphs  (e)  and  (f).  These 
amendments,  as  reproposed,  are 
summarized  as  folkrws: 

A.  Introductory  Information 
(§  801.430(b}) 

The  agency  is  not  proposing  any 
revisions  to  paragraph  (b)  beyond  those 
included  in  the  initial  proposal  This 
paragraph  would  continue  to  state  that 
data  show  that  TSS,  a  rare  but  serious 
and  sometimes  fatal  disease,  is 
associated  with  the  use  of  menstrual 
tampons  and  that  to  protect  the  public 
and  to  minimize  the  serious  adverse 
effects  of  TSS,  menstrual  tampons  are  to 
be  tested  for  absorbency  and  labeled  as 
required  in  9  801.43a 

B.  Consumer  Information  (§ 801.430(d)} 

On  its  own  initiative,  the  agency  is 
proposing  for  the  first  time  to  amend  the 
introductory  text  of  paragraph  (d)  to 
remove  any  reference  to  a  package 
insert  or  package  and,  instead,  to  refer 
to  labeling,  a  term  that  includes  all 
package  labels  as  well  as  package 
inserts.  (See  section  201(m)  of  the  act.  21 
U.S.C  321(m).)  This  revision  woukl  not 
affect  the  current  provisions  that  allow 
the  consumer  information  required  by 


paragraphs  (d)(1)  (i)  and  (ii),  regarding 
the  warning  signs  (A  TSS  and  what  to  do 
if  they  appear,  to  be  included  in  a 
package  insert  rather  than  on  the 
package  label  (See  current  §  801.430(c).) 

In  response  to  comments  and  in  light 
of  new  data,  discussed  in  section  III  A. 
paragraph  3  of  this  preamble,  FDA  is 
proposing  to  update  the  estimate  of  the 
incidence  of  TSS  contained  in 
S  801.430(d)(2).  The  agency  is  now 
proposing,  and  requesting  comment  on. 
a  revision  of  the  estimated  incidence  of 
TSS  to  1  to  17  (from  8  to  17)  per  lOaoOO 
menstruating  women  and  girls  per  year. 

FDA  is  not  proposing  any  revisions  to 
§  801.430(d)(3)  beyond  those  included  in 
the  initial  proposal.  Paragraph  (d)(3) 
would  state  the  advisability  of  using 
tampons  writh  the  minimom  absorbency 
needed  to  control  menstrual  flow  in 
order  to  reduce  the  risk  of  contracting 
TSS. 

As  discussed  in  section  III  A. 
paragraph  3  of  this  preamble,  FDA  is 
now  proi>osing.  and  requesting  comment 
on,  a  clarification  of  current 
§  801.4dO(d)(4)  tiiat  would  remove  die 
word  "possibly"  from  the  phrase 
"possibly  reducing  the  risk  of  getting 
"TSS  by  alternating  tampon  use  with 
sanitary  napkin  use  during  menstrual 
periods". 

C.  Absorbency  Labeling  (§  801.430(e)J 

FDA  had  proposed  requiring 
manufacturers  to  express  absorbency  on 
tampon  package  labels  by  the  use  of  a 
letter,  A-F,  corresponding  to  one  of  six 
ranges  of  absorbency.  The  agency  is 
now  proposing,  and  requesting  comment 
on.  another  approach.  As  reproposed, 
S  801.430(eKl)  would  establish  a  new  set 
of  standardized  terms  of  absorbency 
(low  absorbency.  medium  absorbency. 
medium-hi^  absorbency,  hi^ 
absorbency,  very  high  absorbency,  and 
highest  absorbency)  for  each  of  the  six 
ranges  of  absorbency  included  in  the 
initial  proposal  instead  of  the  letters. 

FDA  also  is  now  proposing  in 
S  801.430(e)(2)  to  require  that  the 
applicable  new  absorbency  term  be 
placed  in  a  prominent  and  conspicuous 


location  on  the  principal  display 
panel(s).  separate  from  any  other 
information  on  the  principal  display 
panel(s)  except  the  corresponding 
numerical  range  of  absorbency,  if  used. 
The  reproposal  would  not,  however, 
proscribe  the  use  of  currenUy  used  or 
other  terms  of  absorbency  so  long  as  the 
resulting  labeling  were  not  false  or 
misleading  or  otherwise  in  vitiation  of 
section  502  of  the  act  (21  U.S.C  352)  or 
any  other  provision  of  the  act 

Reproposed  S  801.430(e)(3)  would 
require  that  the  package  lat>el  include  en 
explanation  of  the  range  of  at>8orl>ency 
and  its  corresponding  term  and  bow 
consumers  could  use  that  informatioo  to 
.make  interbrand  comparisons  of  tampon 
absorbency  and.  thereby,  select 
tampons  with  the  minimum  absorbency 
needed  to  control  menstrual  flow  in 
order  to  reduce  the  risk  of  contracting 
TSS. 

Reproposed  S  801.430(e)(4)  woakl 
provide  that  if  a  term  of  absorbency 
(e.g..  junior,  regular,  super,  or  super 
plus),  other  than  that  required  by 
reproposed  i  a01.430(e)(l)  is  used  in 
labeling,  such  as  on  an  individual 
tampon  wrapper,  the  absorbency  term 
specified  in  paragraph  (e)(1)  most  also 
be  used. 

D.  Absorbency  Testing  (§  801.430(f)l 

The  agency  is  not  proposing  any 
revisions  to  the  introductcKy  text  of 
paragraph  (f)  beyond  those  indiMled  in 
the  initial  proposal.  Thus,  under  the 
reproposal  a  manufacturer  would  have 
to  measure  the  absorbency  of  individual 
tampons  using  the  test  method  specified 
in  paragraph  (f)(2)  and  calculate  the 
mean  absorbency  of  a  production  run. 
lot.  or  batch  by  rounding  to  the  nearest 
0.1  gram. 

The  agency  now  proposes  to  further 
amend  i  a01.430(f)(l)  to  require  that  a 
manufacturer  design  and  implement  a 
sampling  plan  that  would  include 
collection  erf  probability  saaiples  of 
adequate  size  to  yield  G(»isistent 
tolerance  intervals  such  that  the 
probability  would  be  90  percent  that  at 
least  90  percent  of  the  absorbencies  of 
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individual  tampons  within  a  package 
would  be  within  the  range  of 
absorbency  stated  on  the  package  label. 
The  initial  proposal  would  have 
required  that  the  probability  be  95 
percent  that  at  least  95  percent  of  the 
absorbencies  of  individual  tampons 
within  a  brand  and  type  were  within  the 
range  of  absorbency  stated  on  the 
package  label. 

In  response  to  comments  on  the  initial 
proposal.  S  801.430(f)(2)  would  be 
further  revised  to  specify  that  the 
condom  used  in  the  test  apparatus  have 
a  tensile  strength  between  17  Mega 
Pascals  (MPa)  and  30  MPa,  as  measured 
according  to  the  standard  procedure  in 
the  American  Society  for  Testing  and 
Materials  (ASTM),  D  3492-83.  "Standard 
Specification  for  Rubber  Contraceptives 
(Condoms)."  FDA  has  also  revised 
paragraph  (f)(2)  to  state  that  the  test  is 
to  be  terminated  when  the  tampon  is 
saturated  and  the  first  drop  of  fluid 
either  exits  the  apparatus  or  appears  in 
the  folds  of  the  condom  below  the 
tampon,  that  the  test  results  are  to  be 
discarded  if  fluid  is  detected  in  the  folds 
of  the  condom  before  the  tampon  is 
saturated,  and  that  the  condom  is  to  be 
replaced  at  the  end  of  10  tests  or  at  the 
end  of  the  day  during  which  the  condom 
is  used  in  testing,  whichever  occurs  first. 

FDA  is  not  proposing  any  revisions  to 
i  801.430(f)(3)  beyond  those  included  in 
the  initial  proposal.  Paragraph  (f)(3) 
would  provide  procedures  for  an 
alternative  absorbency  test  method 
subject  to  prior  FDA  approval  and 
public  notice  of  such  approval. 

E.  Vending  Machines  (§  801.430(g)) 

The  reproposal  includes  a  new 
provision  that  would  redesignate 
paragraph  (e)  as  paragraph  (g)  and 
revise  it.  Revised  paragraph  (g)  would 
exempt  any  menstrual  tampon  intended 
to  be  dispensed  by  a  vending  machine 
from  the  requirements  of  f  801.430. 
except  the  requirement  of  paragraph 
(e)(4)  of  this  section.  Thus,  under  the 
reproposed  rule,  vending  machine 
tampons  would  not  be  required  to 
contain  any  absorbency  labeling.  If, 
however,  a  nonstandardized  term  were 
used  on  the  individual  tampon  wrapper, 
the  absorbency  term  specifled  in 
i  801.430(e)(1)  would  also  be  required. 

F.  Effective  Date  (§ 801.430(h)) 

The  reproposal  also  Includes  a  new 
provision  that  would  redesignate  current 
paragraph  (f)  as  paragraph  (h)  and 
revise  newly  designated  paragraph  (h). 
Revised  paragraph  (h)  would  require 
that  any  menstrual  tampon  that  was  not 
labeled  as  required  by  paragraphs  (c), 
(d).  and  (e)  of  this  section  and  that  was 
initially  introduced  or  initially  delivered 


for  introduction  into  commerce  6  months 
after  date  of  publication  of  the  fmal  rule 
would  be  misbranded  under  sections 
201(n)  and  502  (a)  and  (f)  of  the  act. 

III.  Summary  and  Analysis  of  Comments 

A.  General  Comments 

1.  Almost  all  the  comments,  including 
those  from  individual  consumers, 
consumer  groups,  and  manufacturers, 
supported  FDA's  overall  goal  to  ensure 
that  absorbency  information  be 
provided  to  consumers.  One 
manufacturer  supported  the  basic  design 
of  the  proposed  nile.  another  stated  that 
the  time  has  come  for  a  meaningful 
tampon  absorbency  labeling 
requirement  that  will  enable  consumers 
to  make  appropriate  interbrand 
comparisons  and  supported  the  proposal 
in  that  regard,  and  a  third  manufacturer 
generally  supported  the  objective  to 
standardize  absorbency  labeling  among 
tampon  brands.  One  consumer  group 
speciflcally  agreed  with  FDA's  stated 
intentions,  and  the  other  consumer 
groups,  and  individual  consumers, 
expressed  general,  overall  support  for 
the  proposed  rule.  Specific  suggestions 
included  in  the  comments  on  how  to 
improve  the  proposed  rule  to  provide  the 
most  truthful,  accurate,  and 
nonmisleading  information  on  tampon 
absorbency  to  consumers  are  addressed 
in  subsequent  paragraphs  of  this 
preamble. 

For  the  reasons  discussed  in  section  I 
of  this  preamble.  FDA  has  concluded 
that  amendments  to  the  regulations 
should  be  reproposed.  The  reproposal 
would  enable  consumers  to  compare  the 
absorbency  of  one  brand  and  style  of 
tampons  with  the  absorbency  of  any 
brand  and  style,  to  choose  the  lowest 
absorbency  needed  to  control  menstrual 
flow,  and,  as  a  result,  to  reduce  their 
riskofTSS. 

2.  One  comment  opposed  any  final 
rule  on  the  grounds  that  consumers 
would  not  use  the  information,  money 
would  be  wasted  in  enforcement,  and 
the  cost  of  tampons  would  increase. 

Although  the  testing  requirements  and 
the  labeling  changes  imposed  by  a  final 
rule  based  on  the  initial  proposal  or  on 
this  reproposal  would  result  in  costs  to 
manufacturers,  the  agency  disagrees 
that  enforcement  costs  or  increases  in 
the  cost  of  tampons  would  be  significant 
compared  to  the  public  health  benefit  of 
providing  truthful,  accurate,  and 
nonmisleading  Information  about 
tampon  absorbency  to  consumers.  The 
comment  contained  no  data  or 
information  to  support  any  changes  in 
the  cost  estimates  contained  in  the 
agency's  initial  economic  impact 
analysis  or  to  support  the  contention 


that  consumers  would  not  use  tampon 
absorbency  information. 

3.  Five  comments  addressed  the 
association  of  TSS  with  tampon 
absorbency.  Two  comments  reviewed 
the  data  supporting  that  association, 
noting  that  there  is  still  no  scientific 
explanation  for  the  association  of 
tampon  absorbency  with  TSS  incidence. 
These  comments  claimed  that 
absorbency  may  be  a  surrogate  for  some 
other  risk  factor,  such  as  the 
introduction  of  oxygen  into  the  vaginal 
environment  with  tampon  insertion, 
citing  Ref.  46  of  the  preamble  to  the 
initial  proposal.  The  authors  of  one  of 
these  two  comments  stated  that  they 
had  recently  submitted  for  publication  a 
paper  reanalyzing  epidemiology  data 
that  they  claimed  showed  that  TSS  is 
more  strongly  linked  to  tampon  oxygen 
content  than  to  tampon  absorbency. 
One  comment  noted  that  not  all  TSS 
cases  are  associated  with  tampon  use. 
and  wondered  how  such  cases  arise. 
Two  other  comments  suggested  that 
FDA  needs  to  update  the  estimates  of 
the  incidence  of  TSS  (contained  in 
current  \  801.430(d)(2))  in  light  of  new 
data.  One  of  these  two  comments 
specifically  suggested  that  information 
presented  at  the  International 
Symposium  on  TSS,  held  in  Atlanta. 
Georgia  on  November  15-18. 1987, 
should  be  used  as  the  basis  for  such  an 
update. 

FDA  agrees  that  there  is  a  lack  of 
definitive  information  about  the 
mechanism  by  which  tampon 
absorbency  is  associated  with  an 
increased  risk  of  TSS.  FDA  is  unaware 
of  any  evidence  that  tampon  oxygen 
content  is  more  closely  linked  to  TSS 
risk  than  is  tampon  absorbency;  Ref.  46 
of  the  preamble  to  the  proposed  rule 
merely  speculates  that  absorbency  is  a 
surrogate  for  some  other  factor.  Neither 
the  reanalysis  of  epidemiology  data  nor 
the  paper  submitted  for  publication 
containing  the  reanalysis  was  provided 
to  the  agency.  By  contrast,  and  as 
explained  in  the  preamble  to  the  initial 
proposal,  the  available  data  (see  53  FR 
37250  and  37251  and  the  references  cited 
there)  demonstrate  that  there  is  a 
statistically  significant  association 
between  tampon  absorbency  and  the 
incidence  of  TSS.  Therefore,  FDA 
continues  to  believe  that  additional 
labeling  is  necessary  to  ensure  that 
women  can  make  informed  choices  to 
select  the  least  absorbent  tampon 
needed  and  thus  decrease  their  risk  of 
the  disease. 

As  stated  in  the  preamble  to  the 
proposed  rule  (53  FR  37250).  although 
there  has  been  a  decrease  in  cases  of 
TSS  reported  to  the  Centers  for  Disease 
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Control  (CDC},  new  cases  continue  to  be 
reported  to  CDC,  and  deaths  from  TSS 
continue  to  be  reported  to  FDA's 
medical  device  reporting  system.  The 
decrease  in  reported  cases  could 
represent  a  decrease  in  actual  cases  of 
TSS  as  a  result  of  FDA-mandated 
labeling  regarding  TSS,  FDA's  educatkm 
efforts,  and  other  factors;  it  couki  also 
reflect  fewer  cases  being  reported  to 
CDC.  The  agency  is  familiar  with  the 
November  1987  reference  cited  in  the 
comment.  The  reference  is  to  a  recently 
pubhshed  study  based  on  a  presentation 
made  by  CDC  scientists  at  a  November 
1987  scientific  conference  on  TSS. 

The  study  (Ref.  1)  shows  that 
following  active  surveillance  for  TSS  in 
Los  Angeles  County  and  in  the  states  of 
Missouri,  New  {ersey,  Oklahoma, 
Tennessee,  and  Washington  a  total  of  83 
menstrually  related  cases  of  TSS  were 
reported.  Extrapolating  from  these  data, 
the  study  shows  that  the  nationwide 
incidence  of  menstrual  TSS  in  1986  was 
estimated  to  be  1.05  per  100,000  per  year. 
FDA  recognizes  that  the  actual 
incidence  of  TSS  is  not  known  and  can 
be  estimated  only  by  extrapolating  from 
the  number  of  reported  cases.  In  1962. 
FDA  was  aware  of  three  such  estimates 
of  the  actual  incidence  of  TSS:  (1)  6.2  per 
100,000  menstruating  girls  and  women 
per  year;  (2)  17  per  100,000  menstruating 
girls  and  women  per  year,  and  (3)  0.6  per 
100,000  menstruating  girls  and  women 
per  year.  (See  47  FR  26982;  June  22, 1982. 
and  the  references  cited  there.)  Using 
these  figures,  the  agency  concluded  that 
a  reasonable  estimate  of  the  actual 
incidence  was  between  6  and  17  per 
100,000  menstruating  women  and  girls 
per  year  (47  FR  26982).  Because  the 
actual  incidence  of  TSS  can  only  be 
estimated.  FDA  believed  then,  as  it  does 
now,  that  consumers  must  be  aware  of 
the  range  in  estimates.  Combining  this 
new  estimate  (Ref.  1)  with  the  earlier 
data  (47  FR  26082),  FDA  has  tentatively 
concluded  that  a  reasonable  estimate  of 
the  current  actual  incidence  of  TSS  is 
between  the  lowest  and  highest  reported 
estimates,  Le.,  between  1  and  17  per 
100,000  menstruating  women  and  girls 
per  year.  Accordingly,  FDA  now 
proposes  to  revise  the  estimated 
incidence  of  TSS  in  current 
§  801.430(d)(2)  to  1  to  17  (instead  of  6  to 
17)  per  100,000  menstruating  wom^i  and 
girls  per  year. 

FDA  also  proposes  to  revise 
§  801.430(d)(4)  to  remove  "possibly" 
from  the  phrase  "possibly  reducing  the 
risk  of  getting  TSS  by  alternating 
tampon  use  with  sanitary  napkin  use 
during  menstrual  periods".  Another 
recently  published  study  based  on  a 
presentation  at  the  November  1987 


scientific  conference  oo  TSS  was  a 
multistate  case-control  study  of  risk 
factors  for  menstrual  TSS  that  compared 
108  TSS  cases  in  198&-19e7  with  185 
controls  selected  from  friends  of  the 
patients  and  187  telephone  exchange- 
matched  controls  (Ret  2).  This  study 
confirmed  that  tampon  use  is  a  risk 
factor  for  developing  TSS  during 
menstruation,  and  that  the  risk  increases 
with  increasing  tampon  absorbency.  The 
study  also  confirmed  an  eariier  finding 
by  CDC  (47  FR  26086)  that  continuous 
use  of  tampons  throi^hout  the 
menstrual  period  increases  the  risk  of 
TSS.  and.  further,  demonstrated  that 
each  day  of  continuous  tampon  use 
increases  the  risk  of  TSS.  Beginning  in 
1982,  FDA  had  required  manufacturers 
to  include  the  advice  that  women  could 
"possibly"  reduce  their  risk  of  TSS  by 
alternating  tampon  use  with  sanitary 
napkin  use,  based  on  C£>C's  earlier 
finding  (47  FR  26986).  In  view  of  the  new 
data,  the  agency  now  proposes  to  revise 
current  §  801.430(d)(4)  by  removing  the 
word  "possibly"  from  the  phrase 
"possibly  reducing  the  risk  of  getting 
TSS  by  alternating  tampon  use  with 
sanitary  napkin  use  during  menstrual 
periods". 

4.  Several  manufacturers  commented 
on  FT' A's  statement  in  the  preamble  to 
the  proposed  rule  (53  FR  37254)  that 
tampons  are  misbranded  under  section 
502(fKl)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
352(f)(1))  because  current  tampon 
labeling  does  not  contain  any 
information  with  which  a  woman  can 
determine  the  relative  absorbency  of 
different  brands  of  tampons.  One 
manufacturer  commented  that  FDA 
never  communicated  this  view  to  the 
industry  in  any  of  the  several  reviews 
done  by  FDA  staff  of  tampon  package 
and  package  insert  labeling  provided  to 
the  agency  in  premaritet  notification 
submissions  under  section  510(k)  of  the 
act  (21  U3.C  360(k))  and  Subpart  E  of 
Part  807  of  FDA's  regulations  (21  CFR 
Part  807  Subpart  E).  Another 
manufacturer  disagreed  that  the  failure 
to  provide  such  information  rendered 
tampons  "misbranded"  under  current 
law,  and  argued  that  a  product  should 
be  considered  misbranded  only  if  it 
failed  to  comply  widi  a  labeling  rule 
after  its  effective  date.  Yet  another 
manufacturer  expressed  a  similar  view 
and  sought  to  support  its  position  by 
quoting  the  agency  itself,  "(ijn  the 
absence  of  the  regulation,  however, 
violation  of  diat  specific  authority  does 
not  necessarily  occur  by  conduct  that 
the  regulation  would  have  covered."  (47 
FR  39147  at  39154;  September  7, 1982), 
and  by  citing  National  Nutritional  Foods 


Ass  'n  V.  Weinberger,  512  F.2d  688  (2d 
Ca.\  cert  denied,  423  \3S.  825  (1975). 
This  comnient  recoouBended  that  to 
avoid  any  possible  confusion  and 
misinterpretation,  the  preamble  to  any 
final  rule  make  clear  that  tampons 
currently  on  the  market  are  not 
misbranded,  and  that  a  tampon  could 
not  be  considered  misbranded  for 
noncompliance  with  a  final  rule  unless 
the  tampon  were  introduced  into 
commerce  after  the  rale  became 
effective.  Two  consumer  groups 
supported  the  statement  in  the  preamble 
to  the  effect  that,  without  the  additional 
absorbency  information,  tampons  are 
misbranded. 

As  the  agency  tentatively  concluded 
(53  FR  37254).  omission  of  uniform 
absorbency  information  does  render 
tampons  misbranded  within  the 
meaning  of  sections  201(n)  and  502(a) 
and  (0(1)  of  the  act  (21  U.S.C.  321(n)  and 
35z(a)  and  (f)(1)).  But.  rather  than  act 
against  individual  tampons  to  remedy 
the  deficiency.  FDA  has  proposed, 
consistent  with  its  authority,  to  address 
the  misbranding  by  requiring  a  uniform 
labeling  system  through  rulemaking. 
Thus,  FDA  stated  in  the  preamble  to  the 
proposed  rule  (53  FR  37254)  that  "any 
tampon  that  is  not  labeled  as  required 
and  that  is  initially  introduced  *  *  * 
after  the  effective  date  of  the  rule  would 
be  misbranded  *  *  *."  (Emphasis 
added.)  And.  as  provided  in  %  801.430(h) 
of  the  reproposal,  any  tampon  that  is  not 
labeled  as  required  by  any  final  rule  and 
that  is  initially  introduced  or  initially 
delivered  for  introduction  into 
commerce  after  the  effective  date  of  Ae 
final  rule  would  be  misbranded  under 
sections  201(n)  and  502(a)  and  (f)(1)  of 
the  act.  (The  effective  date  of  the  final 
rule  is  discussed  in  section  III  E. 
paragraph  17  of  this  preamble.)  FDA 
advises,  however,  that  those  and  the 
other  device  misbranding  provisions  of 
the  act  are  self-executing  and  apply  to 
all  labeUng  of  all  tampons,  and  that 
compliance  with  the  labeling 
requirements  of  any  final  rule  would  not 
preclude  FDA  from  taking  action  against 
any  tampon  the  labeling  of  which 
misbranded  the  product  in  any  respect, 
or  which  otherwise  caused  the  product 
to  be  in  violation  of  the  act. 

B.  Approaches  to  Absorbency  LabeUng 

Many  comments  were  received  from 
consumers,  consumer  groups,  and 
tampon  manufacturers  on  FDA's  initial 
proposal  to  require  that  tampon 
absorbency  be  expressed  by  a  letter 
representing  a  range  of  absorbency 
rather  than  as  a  single  number. 

5.  One  consumer  group  and  one 
manufacturer  argued  that  a  single 
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number  it  necessary  to  adequately 
convey  tampon  absorbency  information 
to  consumers.  These  comments  claimed 
that  the  use  of  ranges  would  prevent 
women  from  Iwing  able  to  distinguish 
between  tampon  brands  or  styles  of 
known  absorbency  at  either  the  low  or 
high  end  of  a  given  absorbency  range. 
The  consumer  group  further  claimed  that 
the  use  of  ranges  would  limit  the  choices 
available  to  consumers  to  only  three. 
The  group  also  argued  that  single 
numbers  are  more  informative  and 
clearer  than  ranges  and  "will  more 
easily  facilitate  interbrand 
comparisons."  The  manufacturer 
commented  that  a  range  concept  would 
be  acceptable  to  define  broad 
categories,  but  that  manufacturers 
should  be  allowed  to  state  where  in  a 
range  a  product  falls,  using  a  single 
number  for  absorbency  derived  from 
averaging  test  results  from  a  sample  of 

10  tampons. 

Most  individual  consumers  who 
commented  favored  the  use  of 
nonoverlapping  ranges,  as  did  three 
other  consumer  groups,  and  three  other 
manufacturers.  These  comments 
generally  agreed  with  FDA's  tentative 
conclusion  (53  FR  37260)  that  variations 
in  tampon  production  and  tampon 
absort>ency  testing  make  the  use  of 
ranges  necessary,  and  that  the  ranges 
chosen  by  FDA  were  appropriate  and  as 
narrow  as  possible  given  current 
production  and  testing  capabilities.  Two 
consumer  groups  argued  that  the  need 
for  accurate,  clear,  and  easily 
comprehensible  absorbency  disclosure 
far  outweighs  the  theoretical 
disadvantage  of  limiting  the  variety  of 
new  formulations. 

As  stated  in  the  preamble  to  the  initial 
proposal  (53  FR  37280),  FDA  tentatively 
concluded  that  the  data  show  that  a 
single  numerical  designation  does  not 
and  cannot  accurately  represent  the 
contents  of  a  given  box  of  tampons. 
Because  of  the  variations  in  tampons,  as 
described  in  the  preamble  to  the 
proposed  rule  (53  FR  37260  and  37281), 
and  in  the  syngyna  testing  method,  as 
discussed  in  section  III  C,  paragraph  11 
of  this  preamble,  currently  the  only 
truthAil,  accurate,  and  nonmislea(Ung 
representation  of  the  contents  of  a  box 
can  be  that  it  contains  tampons  with 
absorbencies  within  a  given  range.  A 
single  number,  representing  the  average 
absorbency  of  any  sample  of  tampons, 
would  and  could  not  accurately 
represent  the  absorbency  of  individual 
tampons.  (See  section  III  C.  paragraphs 

11  and  12  of  this  preamble  for  a 
complete  discussion  of  sampling.)  For 
these  reasons,  FDA  continues  to  believe 
that  the  use  of  single  numbers  is  not 


feasible  at  this  time.  If  future  advances 
in  technology  allowed  the  production  of 
tampons  and  the  measurement  of  their 
absorbency  such  that  only  slight 
variations  from  an  average  absorbency 
were  found,  FDA  would  consider 
proposing  amendments  to  any  final  rule. 
The  reproposal  would  permit,  but  not 
require,  a  manufacturer  to  include  on 
tampon  labeling  the  numerical  range  of 
absorbency  corresponding  to  the 
applicable  term  of  absorbency  (see 
section  in  B,  paragraphs  7  and  10  of  this 
preamble  and  |  801.430(e)(2)  of  the 
reproposal)  whenever  the  term  is  used, 
e.g.,  medium  absorbency  (6-0  grams). 

Further,  FDA  disagrees  that  the  use  of 
ranges  would  limit  the  choices  available 
to  consumers  to  only  three:  The 
reproposal  would  establish  six  ranges. 
To  be  sure,  the  initial  proposal  and  the 
reproposal  would  limit  the  choices 
available  to  consumers  to  only  those 
brands  or  styles  that  fall  within  one  of 
six  nonoverlapping  ranges  and  would 
preclude  mariceting  of  any  products 
which  fall  at  or  near  the  limits  of  the 
ranges,  i.e.,  average  absorbency  of  6. 9. 
12, 15,  or  18  grams.  Although  most 
currently  manufactured  products  would 
meet  the  requirements  of  this  reproposal 
as  to  absorbencies  and  tolerance 
intervals,  a  manufacturer  might  have  to 
improve  its  quality  control  or 
reformulate  a  few  of  its  products  if  these 
products  were  to  remain  on  the  market. 
However,  based  on  previous  studies  (53 
FR  37260),  consumer  choice  in  terms  of 
ourently  marketed  products  would  not 
be  significantly  decreased  by  limiting 
the  ranges  to  six.  Although  hypothetical 
future  choices  available  to  the  consumer 
could  be  increased  by  allowing 
overlapping  ranges  (53  FR  37255),  FDA 
continues  to  believe  that  if  overlapping 
ranges  were  allowed  they  would  not 
provide  unambiguous  absorbency 
information  (53  FR  37260). 

6.  Three  consumers  commented  that 
single  numbers  would  be  better  than 
ranges,  one  claiming  that  single  numbers 
are  used  successfully  for  sunscreens, 
and  another  claiming  that 
disadvantaged  populations  would  have 
difficulty  understanding  ranges.  Another 
consumer  favored  using  ranges,  but 
indicated  that  six  categories  are  too 
many  and  recommended  that  there  be 
only  three  categories.  Finally,  one 
consumer  suggested  that  the  ranges  be 
clarified  as  follows:  6  and  under,  over  6 
to  9,  over  9  to  12.  over  12  to  15,  over  IS 
to  16.  and  over  18. 

FDA  continues  to  believe  that  the  use 
of  single  numbers  to  represent  grams  of 
fluid  absorbed  is  technically  infeasible. 
(See  section  III  B,  paragraph  5  of  this 
preamble.)  Therefore,  although  the 


agency  agrees  that  the  use  of  a  sun 
protection  factor  is  effective  and 
appropriate  in  labeling  for  sunscreens, 
single  numbers  to  indicate  tampon 
absorbency  would  be  misleading.  As 
stated  in  section  III  B,  paragraph  5  of 
this  preamble,  however,  the  reproposal 
would  permit  but  not  require,  a 
manufacturer  to  include  on  tampon 
labeling  the  numerical  range  of 
absorbency  corresponding  to  the 
applicable  term  of  absorbency 
whenever  the  term  were  used.  FDA 
disagrees  with  the  recommendation  that 
the  ranges  of  absorbency  be  reduced 
from  six  to  three.  Such  a  reduction  is 
unnecessary,  and  would  diminish 
consumer  choices  among  ciurently 
marketed  products.  FDA  also  rejects  as 
unnecessarily  complex  the  suggestion 
that  the  word  "over"  be  added  to  four  of 
the  numerical  ranges  to  eliminate 
confusion  about  overlap. 

The  agency  is  unaware  of  any  basis 
for  concluding  that  disadvantaged 
persons  would  have  di^iculty 
understanding  ranges  and.  therefore, 
rejects  this  comment.  The  agency 
intends  to  revise  and  continue  its  TSS 
education  campaign  to  include 
explanations  of  the  new  absorbency 
information.  (See  also  section  III  I. 
paragraph  22  of  this  preamble.) 

7.  FDA  received  many  comments  on 
the  use  of  letters  to  designate  ranges  of 
absorbency.  One  manufacturer,  one 
consumer  group,  and  several  individual 
consumers,  opposing  the  use  of  letters, 
contended  that  their  use  would  create 
confusion  because  consumers  are 
accustomed  to  numbers,  not  letters, 
representing  quantity  or  size,  because 
the  use  of  letters  would  require  that 
consumers  learn  two  systems  (the  letters 
and  the  numerical  ranges  to  which  they 
refer),  and  because  consumers  would 
not  luiow  whether  "A"  were  high  or  low. 
A  comment  from  an  individual 
consumer  argued  that  "A"  commonly 
indicates  "most  desirable"  and,  thus, 
would  be  misinterpreted  by  consumers. 
By  contrast,  comments  from  two 
manufacturers,  two  consumer  groups, 
and  most  individual  consumers, 
supported  the  use  of  letter  designations. 
These  comments  supported  the  use  of  a 
labeling  scheme  that  does  not  use 
numbers,  arguing  that  letter 
designations  would  provide  an  accurate 
and  simple  labeling  approach 
incorporating  notions  familiar  to  most 
consumers,  and  that,  because  consumers 
are  accustomed  to  thinking  that  higher 
numbers  are  better  in  terms  of  increased 
protection  or  decreased  risk  (as  with 
sunscreen  labeling),  any  final  rule 
should  use  a  different  system,  one  that 
would  not  encourage  the  use  of  higher 


absorbencies.  Another  consumer  group 
stated  that  letter  designations  would  be 
easy  for  women  to  accept,  noting  that 
jetters  are  used  by  the  pantyhose 
industry.  Individual  consumers,  also 
supporting  the  use  of  letter  designations, 
claimed  that  most  people  will  believe 
that  "A"  offers  the  least  amount  of 
absorbency,  and  that  a  letter  rating 
would  make  the  categories  more  distinct 
and  informative  and  would  influence 
consumers  to  use  less  absorbent 
tampons. 

Although  the  agency  agrees  that  the 
use  of  sun  protection  factors  on  labehng 
for  sunscreens  is  effective  and 
appropriate.  FDA  believes  that  this  is  so 
because  the  public  understands  that  the 
higher  the  number,  the  greater  the 
blockage  of  ultraviolet  radiation  and  the 
greater  the  health  benefit.  In  the  case  of 
tampons  and  TSS.  the  reverse  would  be 
true:  the  higher  the  number  the  higher 
the  risk  of  TSS  and  the  lower  the  public 
health  benefit.  FDA.  therefore,  believes 
that  the  analogy  to  sunscreen  labeling  is 
unpersuasive.  Also,  the  agency 
continues  to  believe  that  the  use  of 
single  numbers  to  represent  grams  of 
fluid  absorbed  by  tampons  is  not 
feasible  at  this  time.  (See  section  III  B. 
paragraph  5  of  this  preamble.) 

FDA  agrees,  however,  with  the 
comments  that  the  use  of  letters 
representing  numerical  ranges  might  be 
confusing  and  that  consumers  might  not 
be  able  to  readily  ascertain  which 
letters  represented  high  or  low 
absorbency.  For  example,  if  consumers 
assumed  that  the  letters  represented  a 
heirarchy  similar  to  that  commonly  used 
in  educational  grading  systems, 
consumers  could  select  a  "D"  thinking  it 
was  a  very  low  absorbency  product, 
when,  in  fact,  it  is  highly  absorbent.  The 
agency  has  tentatively  concluded, 
therefore,  that  letter  designations  would 
not  provide  to  consumers  the  clear, 
nonmisleading  absorbency  information 
that  was  intended  in  the  proposed  rule, 
and,  accordingly,  has  removed  letter 
designations  from  the  reproposal. 

FDA.  however,  also  agrees  that  a 
numerical  system,  by  itself,  would  pose 
the  problems  discussed  in  other 
comments.  The  agency  has  tentatively 
concluded  that  a  system  in  which  a  new 
set  of  standardized,  clear, 
nonmisleading  terms  of  absorbency, 
corresponding  to  standardized 
nonoverlapping  ranges  of  absorbency. 
would  best  facilitate  interbrand 
comparison  of  tampon  absorbencies  and 
selection  of  the  least  absorbent  tampon 
needed.  Accordingly.  FDA  now 
proposes  to  further  revise  9  801.430(e)(1) 
to  require  the  use  of  the  following 
absorbency  terms  in  heu  of  letters:  low 


absorbency.  medium  absorbency. 
medium-high  absorbency.  high 
absorbency,  very  high  absorbency,  and 
highest  absorbency  (see  section  III  B, 
paragraph  10  of  this  preamble),  each 
corresponding  to  one  of  the  six 
nonoverlapping  ranges  provided  for  in 
the  initial  proposal.  The  applicable  term, 
which  must  be  on  the  principal  display 
panel(s).  would  readily  convey 
absorbency  information  to  consumers. 
In  addition,  reproposed  S  801.430(e)(2) 
would  permit  a  manufacturer  to  include 
on  tampon  labeling  the  numerical  range 
of  absorbency  corresponding  to  the 
applicable  term  of  absorbency 
whenever  the  manufactiu^r  used  a  term. 

8.  One  manufacturer  claimed  that,  if 
promulgated  as  proposed  with  respect  to 
ranges  of  absorbency,  a  final  rule  would 
require  the  manufacturer  to  reformulate 
two  of  its  tampon  styles  to  increase  the 
absorbency  of  one  product  so  that  it 
would  fit  into  the  12  to  15  absorbency 
range,  and  to  decrease  the  absorbency 
of  another  product  so  that  it  would  fit 
into  the  6  to  9  absorbency  range.  The 
comment  maintained  that  the 
consequence  of  increasing  absorbency 
would  be  inconsistent  with  the  goal  of 
encouraging  the  use  of  less  absorbent 
tampons,  and  that  the  consequence  of 
reducing  absorbency  could  be  an 
ineffective  product  which  in  turn  would 
lead  consumers  to  switch  to  a  more 
absorbent  product  and  thus  incur  an 
increased  risk  of  TSS. 

FDA  recognizes  that,  although  the 
reproposal  would  not  actually  require 
reformulation,  some  manufacturers 
would  need  to  reformulate  to  maintain  a 
product  in  each  of  the  specified  ranges 
and  to  retain  the  diversity  of  products 
comparable  to  their  current  product 
lines.  FDA  believes,  however,  that  if  two 
of  a  manufactiu«r's  product  styles  were 
so  close  in  absorbency  as  to  fall  within 
a  single  range,  it  would  be  misleading  to 
consumers  to  allow  those  products  to  be 
labeled  as  if  there  were  a  significant 
difference  in  absorbency,  when  the 
absorbencies  of  the  two  styles  of 
tampons  significantly  overlapped.  FDA 
also  recognizes  that  reformulating  could 
result  in  increased  absorbency  in  some 
styles  of  tampons  and  decreased 
absorbency  in  others.  FDA  believes, 
however,  that  the  risk  posed  by  any 
increases  in  absorbency  involved  would 
be  outweighed  by  the  benefits  to 
consumers  of  having  a  truthful,  accurate, 
and  nonmisleading  labeling  system  that 
allowed  interbrand  comparison  of 
temipon  absorbencies  and  selection  of 
the  least  absorbent  tampon  needed. 
FDA  does  not  have  any  evidence  to 
support  the  contention  that  a 
manufacturer  would  actually  lower  the 


absorbency  of  one  of  its  products  to  the 
point  where  it  would  be  ineffective  for 
all  consumers,  and  thereby  lead 
consumers  to  shift  to  a  higher 
absorbency  product. 

FDA  solicits  comments  on  the 
possibihty  that  some  tampons  might  be 
reformulated  and  some  consumers  might 
buy  more  absorbent  tampons  than  they 
are  currently  using  as  a  result  of  a  final 
rule  requiring  fixed  nonoverlapping 
remges,  and  on  the  agency's  view  ^at 
the  benefit  of  truthful,  nonmisleading. 
and  accurate  labeling  would  outweigh 
the  potential  for  product  reformulation 
or  consumer  use  of  more  absorbent 
tampons. 

9,  One  manufacturer  argued  that  the 
dividing  point  between  the  9  to  12 
absorbency  range  and  the  12  to  15 
absorbency  range  should  be  11.5  instead 
of  12  grams  of  fluid,  as  specified  in 
proposed  and  reproposed  S  801.430(e)(1). 
to  minimize  the  absorbency  increase  the 
manufacturer  would  be  required  to 
make  in  one  of  its  tampon  styles  that  it 
claims  is  used  by  about  1.5  miUion 
consumers. 

FDA  acknowledges  that  some  styles 
of  currently  maiiceted  tampons  have 
absorbencies  that  are  close  to  the 
boundaries  between  the  ranges 
specified  in  the  reproposal  (see  section 
III  B,  paragraph  8  of  this  preamble),  and 
recognizes  that  if  the  ranges  of 
absorbency  set  out  in  reproposed 
§  801.430(e)(1)  were  included  in  any 
final  rule,  a  manufacturer  might  have  to 
make  small  modifications  in 
composition  to  ensure  that  its  products 
did  not  have  a  significant  number  of 
individual  tampons  in  a  box  outside  the 
labeled  range.  The  agency  believes, 
however,  that  such  small  changes  in 
composition,  or  in  other  design  or 
production  factors  influencing 
absorbency,  are  routine  for  the  tampon 
industry  as  evidenced  by  the  repeated 
changes  in  product  absorbency  reported 
to  FDA  in  premaiiiet  notification 
submissions,  yet  never  commum'cated  to 
consumers.  Consistent  with  the  data 
supporting  the  ranges  of  absorbency 
initially  proposed  (see  53  FR  37260),  the 
comments  supporting  those  ranges,  and 
the  purposes  of  the  reproposal,  FDA  has 
tentatively  concluded  that  the  3-gram 
absorbency  ranges  represent  the 
narrowest  ranges  that  can  be  accurately 
defined  given  current  technology.  The 
agency  therefore  does  not  believe  that 
the  9  to  12  absorbency  range  should  be 
narrowed  or  the  12  to  15  absorbency 
range  broadened. 

In  sum,  based  on  the  data  discussed 
and  cited,  and  for  the  reasons  discussed, 
in  the  preamble  to  the  initial  proposal 
and  in  section  III  B,  paragraphs  5 
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through  0  of  this  preamble,  the 
reproposal  contains  no  changes  in  the 
proposed  ranges  of  tampon  absorbency. 

10.  FDA  received  many  comments  in 
response  to  its  request  for  comment  (53 
FR  37260]  on  the  need  to  standardize  the 
absorbency  terms  currently  used  by 
manufacturers  (e.g.,  regular,  super,  and 
super  plus). 

The  agency  received  more  than  250 
comments  from  individual  consumers, 
consumer  groups,  and  manufacturers 
arguing  that  FDA  should  standardize  or 
eliminate  existing  absorbency  terms. 
These  comments  contended  diat  letter 
designations  combined  with 
nonstandardized  terms  would  be 
confusing,  could  mislead  consiuners  as 
to  the  di^erence  (or  lack  of  diHerence) 
in  absorbency  between  products,  or 
could  lead  consumers  to  reject  the  letter 
designations  in  favor  of  the  familiar 
terms. 

Two  manufactiuers,  three  consumer 
groups,  and  most  individual  consumers 
favored  standardizing  currently  used 
terms  rather  than  eliminating  them, 
because  the  terms  are  familiar  and 
would  be  useful  to  consumers  if  they 
were  standardized.  One  consimier  group 
and  several  individual  consumers 
preferred  eliminating  currently  used 
terms,  arguing  that  they  are  misleading. 

One  of  the  two  manufacturers 
recommended  that  four  terms  be 
standardized  as  follows:  junior,  under  6; 
egular,  e-9;  super,  9-12;  and  super  plus, 
12-15,  with  no  terms  for  the  two  top 
ranges.  This  comment  also  argued  that, 
although  some  manufacturers  would  be 
required  to  change  product  or 
production  processes  to  comply  with  the 
ranges  specified  in  the  proposed  rule, 
those  manufactiu^rs  would  not  have  to 
make  any  additional  changes  if  FDA 
also  standardized  existing  terms. 

One  manufacturer  opposed 
standardization  of  the  terms — junior, 
regular,  super,  and  super  plus — currently 
used  by  a  manufact\u«r  whose  tampons 
account  for  approximately  60  percent  of 
the  market.  Such  standardization,  the 
comment  argued,  would  go  unnoticed  by 
the  purchasers  of  that  manufacturer's 
tampons,  and.  therefore,  would  dilute 
the  benefit  the  agency  is  striving  to 
achieve.  The  comment  further  argued 
that,  if  any  terms  were  standardized,  the 
agency  should  instead  adopt 
terminology  such  as  extra  light,  light  to 
moderate,  moderate,  moderate  to  heavy, 
heavy,  and  extra  heavy,  for  absorbency 
ranges  A  to  F,  respectively. 

FDA  has  tentatively  concluded,  based 
on  the  comments  and  on  its  own 
analysis,  that  letter  designations  and 
nonstandardized  terms  would  not 
provide  consumers  with  clear  and 
nonmisleading  information  about  the 


absorbency  of  tampons  at  the  time  of 
purchase.  (See  section  III  B,  paragraph  7 
of  this  preamble.)  FDA  agrees  with  the 
majority  of  the  comments  that  the 
unrestricted  combination  of  currently 
used  absorbency  terms  with  letters 
might  confuse  some  consumers  who 
would  not  immediately  understand  the 
significance  of  the  letters  and  would  rely 
instead  on  the  nonstandardized  familiar 
terms.  To  eliminate  this  potential 
problem,  the  agency  considered 
standardizing  currenUy  used  terms,  but 
rejected  that  approach  for  two  reasons. 
First,  there  are  six  ranges  for  which 
terms  are  needed  and  only  three  or  four 
(depending  on  whether  junior  is 
included)  widely  used  terms.  Second, 
FDA  believes  that  an  effective  labeling 
scheme  can  be  established  such  that 
manufacturers  may  continue  to  label 
currenUy  marketed  products  with  their 
familiar  terms  without  compromising  the 
intent  of  the  rule,  which  is  to  facilitate 
interbrand  comparisons. 

FDA  has  tentatively  concluded  that  by 
requiring  the  use  of  new  absorbency 
terms,  each  of  which  conveys 
absorbency  information,  and  by 
requiring  that  a  new  term  be  on  the 
principal  display  pcmel(s),  separate 
from,  and  more  prominent  than  any 
other  information  except  the 
corresponding  numerical  range  of 
absorbency.  the  reproposal  would 
ensure  truthful  acciu-ate,  and 
nonmisleading  labeling  and  would 
facilitate  accurate  interbrand 
comparisons. 

Each  principal  display  panel  would  be 
required  \0  contain  one  of  the  following 
terms,  each  corresponding  to  a  specific 
range:  low  absorbency  (less  than  or 
equal  to  6  grams);  medium  absorbency 
(from  6  to  9  grams);  mediiun-high 
absorbency  (from  9  to  12  grams);  high 
absorbency  (from  12  to  15  grams);  very 
high  absorbency  (from  15  to  18  grams); 
and  highest  absorbency  (greater  than  18 
grams).  As  discussed  in  section  in  F, 
paragraph  18  of  this  preamble,  FDA 
proposes  to  ensure  that  these  new 
absorbency  terms  not  be  confused  with 
existing  terminology  (e.g.,  jimior, 
slender,  light  flow,  regular)  by  requiring 
that  the  new  absorbency  terms  be  more 
prominent  than,  and  separate  from,  any 
other  information  on  the  principal 
display  panel  except  the  corresponding 
numerical  range  of  absorbency:  by 
requiring  that  consumers  be  referred  to 
the  location  on  the  package  label  where 
further  explanation  of  the  new  terms 
and  their  corresponding  ranges  would 
be  provided:  and  by  not  allowing  any 
information  other  than  the 
corresponding  numerical  range  of 
absorbency  to  be  used  in  conjunction 
with  the  new  standardized  absorbency 


terms  (e.g.,  junior,  low  absorbency 
would  be  prohibited). 

Because  these  new  absorbency  terms 
would  be  clear  and  nonmisleading  and 
because  their  prominence  would  be 
ensured,  FDA  has  tentatively  concluded 
that  there  is  no  need  to  proscribe  the  use 
of  existing  terminology  (e.g.,  junior, 
slender,  light  flow,  regular).  In  addition, 
FDA  believes  that  consumer  familiarity 
with  current  terms  and  the  absorbency 
of  the  products  that  bear  those 
particular  terms  provides  a  useful  frame 
of  reference  for  consiuners  that  would 
be  eliminated  if  such  terms  were 
proscribed. 

Although  the  reproposal  would  not 
eliminate  the  use  of  ciurent  terms,  the 
agency  believes  that  consumers, 
inducing  frrst-time  users,  would  focus 
on  the  new  absorbency  information 
conununicated  by  the  new  terms  on  the 
principal  display  panel(s),  and,  aided  by 
the  explanation  elsewhere  on  the 
package  label  and  by  the  FDA 
educational  campaign  (see  section  III  I. 
paragraph  22  of  this  preamble),  would 
rely  on  the  new  absorbency  terms  to 
make  interbrand  comparisons  of 
absorbency.  As  stated  in  section  III  A, 
paragraph  4  of  this  preamble,  FDA 
would  regard  a  product  as  misbranded  if 
the  labeling,  by  virtue  of  the  use  of  other 
absorbency  information  in  conjunction 
with  the  required  terms,  were  false, 
misleading,  or  otherwise  in  violation  of 
section  502  of  the  act  (21  U.S.C.  352). 
Manufacturers  might  elect  to  eliminate 
their  current  terms,  especially  after 
consumers  became  familiar  writh  the 
new  absorbency  terms.  If  a 
manufacturer  chose  to  retain  its  current 
terms,  it  would  have  to  ensure  that  its 
tampon  labeling  was  neither  false  nor 
misleading  and  was  otherwise  in 
compliance  with  the  act. 

C.  Absorbency  Testing 

FDA  requested  comment  (53  FR  37261) 
on  whether  a  tolerance  interval  of  90 
percent,  as  opposed  to  95  percent  as 
provided  in  the  initial  proposal,  would 
be  sufficient  to  ensure  that  only  a  small 
number  of  tampons  of  a  particular  style 
fell  outside  the  given  absorbency  range 
for  that  style.  Several  comments 
addressed  this  and  related  issues. 

11.  Four  manufacturers  objected  to  the 
agency's  proposal  on  the  ground  that  it 
would  not  be  technically  feasible. 

The  first  manufacturer  provided  an 
analysis  of  components  of  variation 
which  allegedly  showed  that  the  total 
variability  in  absorbency  test  data  is 
due  largely  (85  percent)  to  the  syngyna 
test  rather  than  to  production  variability 
(15  percent).  According  to  the  comment. 


it  would  be  feasible  to  establish  a  90 
percent  tolerance  interval. 

The  second  manufacturer  argued  that 
in  addition  to  demonstrated  inherent 
variability  in  the  syngyna  test 
methodology,  there  is  a  significant 
variance  in  the  absorbent  quality  of  the 
materials  used  to  make  tampons,  that 
humidity  levels  in  storage  and 
production  facilities  affect  absorbency, 
and  that  even  small  variations  in  the 
compression  process  used  in 
manufacturing  could  affect  absorbency. 
This  comment  provided  summary  data 
on  syngyna  tests  conducted  in  1988 
using  retail  products  made  by  its 
competitors.  The  summary  data 
purported  to  show  that  between  22  and 
48  percent  of  individual  tampons  fell 
outside  the  2-gram  range  of  absorbency 
listed  on  the  box.  The  comment 
concluded  that  it  was  technically 
feasible  only  to  require  that  the 
statistical  confidence  level  be  90  percent 
that  at  least  90  percent  of  the  individual 
tampons  within  a  brand  and  style  be 
within  the  labeled  range. 

The  third  manufacturer  proposed  that 
tolerance  intervals  be  established  such 
that  the  probability  be  95  percent  that 
no  more  than  5  percent  of  the  tampons 
in  a  given  package  would  exceed  the 
upper  limit  and  a  95  percent  probability 
that  no  more  than  20  percent  would  be 
below  the  lower  limit.  The  comment 
argued  that  such  an  approach  would 
allow  manufacturers  to  focus  primarily 
on  those  aspects  of  product  design  or 
process  changes  that  would  ensure  that 
the  upper  limit  is  not  exceeded,  while 
recognizing  that  products  below  the  low 
end  of  the  range  do  not  present  as  great 
a  risk.  The  comment  requested  that 
FDA,  if  it  failed  to  accept  this  proposal, 
adopt  a  tolerance  interval  such  that 
there  be  a  95  percent  probability  that  90 
percent  of  the  production  fell  within  the 
labeled  range. 

The  fourth  manufacturer  maintained 
that  the  proposed  tolerance  interval  of 
95  percent  might  be  practical  for 
tampons  of  lower  absorbency,  but  that  it 
would  be  difficult  to  routinely  conform 
to  that  requirement  for  the  two  highest 
ranges  because  of  the  normally  larger 
variability  in  manufacturing  for  tampons 
of  higher  absorbency.  This  manufacturer 
recommended  either  broadening  the 
ranges  for  the  higher  categories  (e.g.. 
instead  of  12  to  15,  use  12  to  16)  or 
establishing  a  90  percent  tolerance 
interval. 

FDA  has  carefully  reviewed  the 
analysis  of  the  components  of  variation 
provided  by  the  first  manufacturer  and 
believes  that  the  analysis  is  deficient  in 
several  respects.  Although  a  classical 
co;nponent  of  variation  analysis  was 
pruvided,  the  manufacturer  attempted  to 


further  subdivide  the  components  of 
error  to  attribute  15  percent  to  the 
product  and  85  percent  to  the  test 
method.  To  do  this,  the  manufacturer 
assumed  a  model  for  tampon 
absorbency  that  attributed  actual 
absorbency  only  to  the  dry  weight  of  the 
fibers  in  a  tampon.  FDA  believes  that 
this  model  is  overly  simplistic  because  it 
ignores  factors  other  than  dry  weight 
and  test  method  and  also  assumes  that 
all  factors  operate  independently.  As 
discussed  in  the  preamble  to  the  initial 
proposal  (53  FR  37261)  and  in  the 
comments  summarized  elsewhere  in  this 
paragraph,  production  factors  other  than 
dry  weight,  e.g.,  compression,  absorbent 
quality  of  the  fiber,  and  humidity,  can 
influence  measured  absorption.  The 
agency  has  tentatively  concluded  that 
the  simple  model  given,  by  ignoring 
these  other  factors  inherent  in  the 
manufacturing  process  and  the 
manufactured  product,  erroneously 
imparted  the  variation  from  these  other 
factors  to  the  remaining  uncontrolled 
variable,  the  test  method.  FDA, 
therefore,  does  not  accept  the  numerical 
results  purporting  to  show  that  the  test 
method  is  responsible  for  85  percent  of 
the  variability. 

The  agency  also  has  considered  the 
summary  data  provided  by  the  second 
manufacturer  on  its  competitors' 
products.  In  the  agency's  view,  it  is  not 
possible  to  apply  these  data  to  the 
proposed  3-gram  absorbency  ranges, 
because  the  data  relate  to  2-gram 
absorbency  ranges.  In  addition,  it  is  not 
possible  to  assess  these  summary  data 
as  they  relate  to  the  ability  of  a 
manufacturer  to  establish  tolerance 
intervals  based  on  sampling,  because 
the  raw  data  were  not  provided. 

Further,  FDA  does  not  believe  that  the 
suggestion  to  allow  up  to  20  percent  of 
tampons  of  a  particular  brand  or  style  to 
be  below  the  lower  limit  of  a  labeled 
range  would  be  consistent  with 
providing  the  consumer  a  truthful, 
accurate,  and  nonmisleading  description 
of  the  individual  tampons  being 
purchased,  either  as  regards  the  risk  of 
TBS  or  product  effectiveness. 

As  stated  in  the  preamble  to  the 
proposed  rule  (53  FR  37261),  FDA's 
intent  is  to  ensure  that  only  a  small 
number  of  tampons  of  a  particular  style 
could  fall  outside  the  given  absorbency 
range  for  that  style.  For  that  reason,  the 
agency  proposed  to  require  the 
establishment  of  tolerance  intervals. 
Such  intervals  provide  limits  based  on 
the  results  of  individual  test 
observations  in  the  overall  test  sample. 

Establishing  a  tolerance  interval 
requires  defining  both  the  proportion  of 
individual  observations  that  will  be 
within  a  given  range  and  the  probability 


of  that  proportion  occurring.  A  tolerance 
interval  is  necessarily  wider  than  the 
more  common  confidence  intervals  that 
apply  to  the  standard  deviation  of  the 
mean  of  the  overall  test  sample.  Thus, 
when  the  agency  proposed  that  there  be 
a  95  percent  probability  that  95  percent 
of  the  tampons  (95/95)  would  be  within 
the  stated  3-gram  (of  absorbed  fluid) 
range,  the  standard  deviation  of  the 
mean  of  the  test  sample  of  15  tampons 
could  be  no  greater  than  0.51.  (If  a 
manufacturer  chose  to  use  a  larger 
sample  size,  the  standard  deviation  of 
the  mean  could  be  larger  than  0.51.  but 
not  substantially.)  For  a  tolerance 
inter\'al  such  that  there  was  a  90  percent 
probability  that  95  percent  of  the 
tampons  (90/95)  would  be  within  a 
specified  range,  the  standard  deviation 
of  the  mean  of  the  test  sample  could  be 
no  greater  than  0.55.  For  a  tolerance 
interval  such  that  there  was  a  95  percent 
probability  that  90  percent  of  the 
tampons  (95/90)  would  be  within  a 
specified  range,  the  standard  deviation 
of  the  mean  of  the  test  sample  could  be 
no  greater  than  0.61.  For  a  tolerance 
interval  such  that  there  was  a  90  percent 
probability  that  90  percent  of  the 
tampons  (90/90)  would  be  within  a 
specified  range,  the  standard  deviation 
of  the  mean  of  the  test  sample  could  be 
no  greater  than  0.66. 

Using  any  of  these  approaches  to 
establish  tolerance  intervals,  therefore, 
would  require  that  the  standard 
deviation  of  the  mean  of  the  test  sample 
be  small  compared  with  the  3-gram 
range.  FDA  believes  that  this  fact, 
coupled  with  the  fact  that  manufacturers 
could  always  target  the  absorbency  of 
their  products  at  or  near  the  middle  of 
each  range,  and  the  data  discussed  in 
the  preamble  to  the  initial  proposal  (53 
FR  37261).  establish  that  the  likelihood 
is  great  that  only  a  small  number  of 
tampons  of  a  particular  style  will  fall 
outside  of  the  range  established  for  that 
style,  whether  the  tolerance  interval  is 
95/95,  as  first  proposed,  or  90/95.  95/90. 
or  90/90.  as  three  manufacturers  urged. 
Thus,  FDA  has  tentatively  concluded 
that  there  is  no  substantial  difference  in 
public  health  consequence  between  any 
of  these  tolerance  inter\als;  they  would 
all  ensure  that  consumers  would  have  a 
high  degree  of  assurance  that  the  risk  of 
TSS  is  uniform  for  all  tampons  of  a 
particular  style.  Accordingly,  there 
would  be  no  significant  public  health 
gain  in  requiring  a  95/95  tolerance 
interval. 

Moreover.  FDA  has  tentatively 
concluded,  based  on  the  comments  and 
on  its  reevaluation  uf  all  the  available 
absorbency  test  data,  that  there  is 
enough  inherent  variability  in  the 
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syngyna  test  method,  in  the  quality  of 
the  nbera  used  to  malce  tampons,  and  in 
production  methods  and  conditions, 
particularly  in  the  manufacture  of  higher 
absorbency  tampons,  to  make  it 
technically  infeasible  for  manufacturers 
to  comply  with  a  requirement  that  there 
be  a  95  percent  probability  that  95 
percent  of  tampons  fall  within  the 
labeled  range.  Such  a  tolerance  interval 
would  correspond  to  a  standard 
deviation  of  the  mean  of  the  test  sample 
of  less  than  0.51.  On  the  other  hand,  the 
manufacturers'  comments  appear  to 
establish  that  a  tolerance  interval  is 
technically  feasible  such  that  there  be  a 
90  percent  probability  that  90  percent  of 
the  tampons  fell  within  the  labeled 
range.  Such  a  tolerance  interval  would 
correspond  to  a  standard  deviation  of 
the  mean  of  the  test  sample  of  less  than 
0.66.  Because  it  is  both  adequate  to 
ensure  that  few  tampons  will  fall 
outside  the  labeled  range  and  is 
technically  feasible.  FDA  is  reproposing 
in  S  801.430(f)(1)  to  require 
manufacturers  to  design  and  implement 
a  sampling  plan  to  yield  consistent 
tolerance  intervals  such  that  the 
probability  be  90  percent  that  at  least  90 
percent  of  the  absorbencies  of  the 
individual  tampons  within  a  package 
were  within  the  range  of  absorbency 
stated  on  the  package  label. 

12.  Comments  from  consumers  and 
three  consumer  groups  argued  that  FDA 
should  use  a  sampling  scheme  that  gives 
the  consumer  the  highest  degree  of 
certainty,  such  as  95  percent,  that  the 
individual  tampons  she  is  using  are 
within  the  labeled  range  of  absorbency, 
because  of  the  serious  nature  of  TSS 
and  the  risk  of  contracting  the  disease. 

FDA  believes  that  it  is  important  to 
ensure  a  high  degree  of  certainty  that 
the  individual  tampon  a  woman  uses  is 
within  the  range  stated  on  the  package 
label.  This  certainty  facilitates  accurate 
interbrand  comparisons  and  minimizes 
overlap  between  distinct  absorbency 
ranges.  As  discussed  in  section  HI  C. 
paragraph  11  of  this  preamble.  FDA  has 
tentatively  concluded  that  establishing  a 
tolerance  interval  such  that  there  is  a  90 
percent  probability  that  90  percent  of 
the  tampons  fall  within  the  specified 
range  is  adequate  to  provide  such  a 
degree  of  certainty  and  is  technically 
feasible.  As  also  discussed  in  that 
paragraph.  FDA  has  tentatively 
concluded  that  there  is  no  significant 
increase  in  public  health  protection 
between  requiring  a  95/95,  95/90.  90/95. 
or  90/90  tolerance  interval. 

13.  One  manufacturer  and  several 
consumer  groups  argued  that  it  was 
essential  that  consumer  product  testing 
br  based  on  individual  product  unit 


values  and  not  on  averages  of  large 
numbers  of  units.  Another  manufacturer 
objected  to  using  measured  values  from 
individual  tampons,  arguing  that  it 
would  unnecessarily  force 
manufacturers  to  target  the  absorbency 
of  their  products  to  the  middle  of  each 
range. 

FDA  has  reconsidered  the  concept  of 
using  the  average  absorbency  of  a 
sample  (of  whatever  size)  as  the  basis 
for  establishing  that  a  brand  or  style  is 
within  a  labeled  range.  The  agency 
believes  that  such  an  approach  is  simply 
a  technique  for  smoothing  the  variation 
in  individual  test  results,  and  cannot  be 
used  to  provide  a  high  degree  of 
certainty  to  consumers  regarding  the 
absorbency  of  an  individual  product. 
FDA,  therefore,  disagrees  with  that 
approach  because  it  would  not 
adequately  describe  to  the  consumer  the 
range  of  absorbency  of  the  individual 
tampons  in  a  package  of  that  brand  or 
style.  FDA  recognizes  that  using 
measured  values  from  individual 
tampons  could  require  a  manufacturer  to 
target  the  absorbency  of  its  product  to 
the  middle  of  each  range.  This  targeting 
would  not  be  a  consequence  of  using 
nonoverlapping  ranges,  but  of 
inadequate  quahty  control.  A 
manufactiu-er  would  not  be  required  to 
target  the  absorbency  of  its  products  to 
the  middle  of  the  range  if  its  quality 
control  was  sufficient  to  ensure  that  the 
absorbency  of  the  individual  tampons  in 
the  package  all  fell  within  the  same 
range  of  absorbency.  The  agency  agrees 
with  the  comments  that  it  is  essential 
that  tampon  testing  be  based  on  the 
results  of  individual  product  unit  values 
and  not  on  averages  of  large  numbers  of 
units. 

14.  A  private  citizen  with  a 
background  in  statistics  complained  that 
the  figures  in  the  preamble  to  the  initial 
proposal  used  to  represent  the 
distribution  of  absorbencies  of  tampons 
were  not  adequately  labeled,  that  the 
population  tested  was  not  described, 
and  that  the  graphic  technique  was 
inappropriate.  The  comment  also 
objected  to  the  use  of  the  word 
"representative"  as  an  adjective  to 
describe  "samples"  in  proposed 
S  801.430(f)(1).  contending  that  the  term 
"representative"  has  no  meaning  in  that 
context  and  urging  that  a  suitable 
general  term  to  describe  such  samples 
would  be  "probability."  Finally,  the 
comment  objected  to  the  use  of  the  term 
"mean  absorbency"  in  proposed 
§  801.430(f),  introductory  text,  on  the 
basis  that  "mean"  implies  an 
expectation  of  a  population  mean  and 
suggested  that  the  more  proper  term 
would  be  "average  absorbency." 


As  clearly  stated  in  the  preamble  to 
the  proposal  (53  FR  3725S).  the  Hgures 
objected  to  were  not  intended  to  convey 
a  detailed  picture  of  particular 
absorbency  data  obtained  by  testing  a 
given  number  of  tampons,  but  rather 
were  representations  of  the  distribution 
of  absorbencies  to  demonstrate  FDA's 
concern  about  overlapping  ranges.  The 
agency  concludes  that  the  complaint  is 
without  merit  and  therefore  does  not 
require  any  change  in  the  reproposal. 
FDA  agrees  that  the  general  term 
"probability  samples"  is  appropriate 
and  has  made  that  change  in  reproposed 
§  801.430(f)(1).  The  agency  does  not 
agree  that  there  is  any  basis  for 
concluding  that  the  term  "mean 
absorbency"  is  less  proper  than  the  term 
"average  absorbency"  for  the  purpose  of 
describing  the  sample  population,  and. 
accordingly  has  not  changed  the 
reproposal  in  that  respect. 

15.  Comments  on  the  method 
proposed  to  test  for  absorbency  were 
received  from  three  consumer  groups 
and  three  manufacturers. 

Two  consumer  groups  objected  to  any 
characterization  of  the  proposed  test 
method  as  having  been  adopted  by  the 
American  Society  for  Testing  and 
Materials  (ASTM)  tampon  task  force. 
These  comments  claimed  that  the 
proposed  test  was  developed  by  the 
tampon  manufacturers  in  the  task  force 
subcommittee  on  test  methods,  and  that 
it  would  be  correct  to  say  only  that  the 
ASTM  tampon  task  force  attempted  to 
develop  a  test  method.  These  comments, 
however,  supported  the  use  of  the  test 
method  for  the  time  being,  provided  that 
more  research  be  done  to  improve  the 
absorbency  test  in  light  of  data 
submitted  on  the  validity  of  saline 
solution  as  a  medium  to  measure 
absorbency.  A  third  consumer  group 
argued  that  the  use  of  saline  solution  to 
measure  the  absorbency  of  a  product 
that  absorbs  blood  cannot  be  an 
accurate  gauge  of  absorbency  and  that, 
since  absorbency  is  so  vital  a  factor  in 
the  risk  of  TSS,  a  test  should  be  required 
that  reflects  true  absorbency. 

One  manufacturer  supported  the  use 
of  the  proposed  absorbency  test  method, 
but  recommended  that  a  more  complete 
general  description  of  the  method,  as 
provided  to  FDA  on  April  17, 1986,  by 
tampon  manufacturers,  be  used.  Two 
manufacturers  submitted  specific 
comments  on  the  method,  relating  to  the 
need  (1)  to  specify  the  condom  to  be 
used  in  the  test,  (2)  to  specify  the 
number  of  times  the  condom  is  to  be 
used,  (3)  to  terminate  the  test  when  the 
tampon  is  saturated  and  the  first  drop  of 
fluid  can  be  detected  in  the  folds  of  the 
condom,  and  (4)  to  discard  the  test 


result  if  fluid  is  detected  in  the  folds  of 
the  condom  before  saturation  of  the 
tampon. 

FDA  agrees  that  the  ASTM  tampon 
task  force  failed  to  formally  approve  the 
syngjma  test  method  for  measuring 
tampon  absorbency.  As  stated  in  the 
preamble  to  the  initial  proposal  (53  FR 
37253),  ASTM  actions  regarding  the  test 
method  were  taken  only  at  the 
subcommittee  level.  FDA  notes  that  the 
comment  incorrectly  indicated  that  the 
subcommittee  on  test  methods  was 
comprised  solely  of  manufacturers, 
since  the  agency  also  participated. 

FDA  disagrees  that  a  reliable  and 
reproducible  laboratory  test  to  measure 
the  absorbency  of  a  product  that 
absorbs  blood  cannot  be  done  using  a 
saline  test  solution.  The  scientific  data 
linking  TSS  risk  with  syngyna 
absorbency— data  that  FDA  cited  in  the 
preamble  to  the  proposed  rule  (53  FR 
37250) — were  obtained  using  a  saline 
solution.  With  respect  to  the  need  for 
additional  research  regarding 
absorbency  testing  methodology,  FDA 
does  not  intend  to  sponsor  or  undertake 
any  such  research  of  its  own  because 
the  existing  method  adequately 
measures  relative  absorbencies.  As  FDA 
stated  in  the  preamble  to  the  proposed 
rule  (53  FR  37261),  however,  the  agency 
will  consider  citizen  petitions  proposing- 
alternative  test  methods,  and 
reproposed  S  801.430(f)(3)  would  provide 
for  the  use  of  such  methods  in  certain 
circumstances. 

FDA  has  reviewed  the  detailed 
general  description  of  the  syngyna  test 
method  and  the  specific  comments  on 
the  method  that  were  submitted  and 
agrees  that  some  clarification  is 
required.  Accordingly,  reproposed 
5  801.430(f)(2)  would:  (1)  Specify  that  the 
unlubricated  condom  to  be  used  in  the 
test  is  one  with  a  tensile  strength 
between  17  Mega  Pascals  (MPa)  and  30 
MPa  as  measured  according  to  the 
standard  procedure  in  the  existing 
ASTM  standard  for  determining  tensile 
strength  of  condoms  (American  Society 
for  Testing  and  Materials,  D  3492-83, 
"Standard  Specification  for  Rubber 
Contraceptives  (Condoms)"),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a):  (2)  require  that  the 
test  be  terminated  when  the  tampon  is 
saturated  and  the  first  drop  of  fluid 
either  exits  the  apparatus  or  appears  in 
the  folds  of  the  condom  below  the 
tampon:  (3)  provide  that  the  test  result 
shall  be  discarded  if  fluid  is  detected  in 
the  folds  of  the  condom  before  the 
tampon  is  saturated;  and  (4)  require  that 
the  condom  be  replaced  after  10  tests  or 
at  the  end  of  each  testing  day, 
whichever  occurs  first. 


D.  Ingredient  Labeling 

16.  Five  consumer  groups,  numerous 
individual  consumers,  and  two 
manufacturers  responded  to  the  request 
for  comment  (53  FR  37253)  on  the  need 
for  ingredient  labeling. 

Consumer  groups  and  some  individual 
consumers  argued  that  all  materials, 
additives,  and  fragrances  should  be 
listed  on  the  product  label  so  that 
consumers  can  choose  the  products  they 
want  to  purchase  or  avoid  on  the  basis 
of  which  ingredients  are  known  to  be  or 
suspected  of  being  hazardous,  as  well  as 
which  ingredients  have  the  potential  for 
causing  allergic  reactions,  sensitivity,  or 
irritation.  On  the  other  hand,  several 
individual  consumers  argued  against 
ingredient  labeling,  some  stating  that 
there  were  no  data  of  which  they  were 
aware  suggesting  the  need,  others 
maintaining  that  it  was  simply  not  as 
important  as  absorbency  labeling.  One 
group  of  consumers  claimed  that 
consumers  probably  would  not  use 
ingredient  labeling  because  concerns 
about  ingredients  were  not  sufficiently 
important. 

Two  manufacturers  argued  that  there 
was  no  legal  requirement  or  current 
regulatory  basis  for  mandating 
ingredient  labeling  of  tampons.  These 
comments  noted,  however,  that 
manufacturers,  in  response  to  consumer 
interest,  have  voluntarily  implemented 
an  ingredient  labeling  system  for 
tampons,  and  argued,  on  that  basis  as 
well,  that  there  is  no  need  for  FDA  to 
require  such  labeling  in  any  fmal  rule. 

None  of  the  comments  favoring 
ingredient  labeling  cited,  discussed,  or 
submitted  any  data  showing  an 
association  between  any  ingredient  in 
any  currently  marketed  tampon  and  any 
risk  to  health,  including  allei^gic 
reaction,  sensitivity,  or  irritation,  and 
FDA  is  unaware  of  any  such  data. 
Moreover,  none  of  the  comments 
provided  any  legal  theory  under  which 
the  agency  could  require  ingredient 
labeling  for  tampons.  Absent 
information  indicating  that  the 
disclosure  of  tampon  ingredients  on 
package  labeling  is  necessary  for  the 
safe  or  effective  use  of  the  product,  or 
that  the  omission  of  such  information  is 
material  to  the  safe  or  effective  use  of 
tampons.  FDA  has  tentatively  concluded 
that  it  does  not  have  the  authority  to 
require  tampon  manufacturers  to  list 
ingredient  information  on  product 
labeling. 

E.  Effective  Date 

17.  Several  comments  addressed  the 
proposed  6-month  effective  date  for  any 
final  rule. 


Three  manufacturers  claimed  they 
would  have  difficulty  meeting  a  6-month 
effective  date  because  they  would  have 
to  make  labeling  and  product  design 
changes  that  would  a^ect 
manufacturing,  including  machinery, 
and  testing  protocols.  They  requested 
effective  dates  ranging  from  12  to  24 
months  after  publication  of  any  final 
rule.  One  manufacturer  commented  that 
a  6-month  effective  date  was 
appropriate. 

Consumer  groups,  asserting  that  the 
risk  of  TSS  would  be  greatly  reduced 
simply  by  letting  women  know  the 
absorbency  of  tampons,  requested 
various  effective  dates  ranging  from  0  to 
90  days. 

The  reproposal  would  not  require 
significant  reformulation  of  tampons: 
most  ciurently  marketed  products  would 
fall  within  the  nonoveriapping  ranges 
set  forth  in  the  reproposal.  (See  section 
in  B,  pa^ragraphs  5  and  6  of  this 
preamble.)  The  agency  also  believes 
that  the  testing  methodology  required  by 
the  reproposal  has  been  accepted  by 
manufacturers  and  should  not  be  a 
delaying  factor,  based  on  successful 
interlaboratory  comparisons  in  which 
manufacturers  (and  FDA)  participated 
as  part  of  the  ASTM  tampon  task  force. 
In  addition,  because  appropriate  quality 
assurance  programs  have  been  required 
of  tampon  manufacturers  since  the 
device  current  good  manufacturing 
practice  regulations  (21  CFR  820.20] 
became  effective  in  1978,  manufacturers 
would  be  faced  only  with  the 
modification  of  existing  quality 
assurance  programs  and  not  with  the 
creation  of  new  ones.  For  these  reasons, 
and  given  the  public  health  importance 
of  tampon  absorbency  information.  FDA 
believes  that  any  time  beyond  6  months 
would  be  neither  necessary  nor 
appropriate  for  implementation  of  the 
provisions  of  any  final  nJe  based  on  the 
reproposal.  Accordingly,  FDA  has 
retained  in  the  reproposal  the  6-month 
effective  date  specified  in  the  initial 
proposal. 

F.  Placement  of  Labeling 

Many  comments  addressed  the 
placement  and  prominence  of 
absorbency  information  on  tampon 
labeling,  with  suggestions  regarding 
size,  color,  and  content  of  the 
information  required  by  any  final  rule. 

18.  Six  consumer  groups  and  many 
individual  consumers  argued  that  all 
information  about  tampon  absorbency 
should  appear  prominently  on  the  front 
panel  of  the  tampon  box.  and  that  all 
required  safety  labeling  should  be  set  off 
from  promotional  material  in  such  a  way 
as  to  make  clear  that  the  safety 
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information  is  not  promotional.  To 
ensure  prominence,  various  comments 
suggested  a  pictorial  system,  specified 
wording,  color^odes.  bold  and  large 
lettering,  print  in  English  and  Spanish, 
and  raised  print  for  the  blind. 

FDA  has  tentatively  concluded  that 
infonnadon  about  tampon  absorbency 
should  appear  prominently  on  the 
principal  display  panel(8)  of  the  tampon 
box.  and  that  this  safety  related 
information  should  be  set  off  from  other 
descriptive  information,  such  as  slender, 
super,  or  for  medium  flow.  Accordingly, 
S  801.430(e)  (1)  and  (2)  of  the  reproposal 
would  require  that  the  new  absorbency 
terms  be  on  the  principal  display 
panel(s).  tliat  the  new  absorbency  terms 
be  in  a  prominent  and  conspicuous 
location  separate  from  other  information 
not  required  by  the  reproposal.  and  that 
reference  be  made  with  the  new 
absorbency  term  on  the  principal 
display  panel(s)  to  the  location  on  the 
package  of  the  explanation  that  would 
be  required  by  reproposed 
§  801.430(e)(3).  Reproposed 
S  801.430(e)(2)  would  aUow      . 
manufacturers  to  include  on  the 
principal  display  panel(B).  along  with 
and  as  prominently  as  the  new 
absorbency  term,  the  numerical  range  of 
absorbency  to  which  the  new  term 
corresponds,  but  would  proscribe  the 
use  of  any  other  descriptive  information 
placed  so  as  to  modify  the  term. 

The  agency  has  taken  this  approach 
before  in  order  to  avoid  misleading 
labeling.  For  example,  FDA  regulations 
in  21  CFR  330.1(c)(2)(i)  require  that 
approved  indications  for  over-the- 
counter  drugs  be  placed  in  a  "prominent 
and  conspicuous"  location  of  the 
labeling,  and  in  a  boxed  area  if  used  in 
conjunction  with  the  term  "APPROVED 
USES." 

19.  One  manufacturer  agreed  with  the 
proposed  rule  that  the  letter  designation 
should  appear  on  all  package  panels 
where  a  term  of  absorbency  is  used,  but 
stated  that  the  word  "Absorbency,"  as 
in  "Absorbency  C."  should  be  required 
only  on  the  front  panel.  One  consumer 
group  argued  that  the  phrase 
"absorbency  rating"  should  appear 
before  the  letter  designation.  Another 
consumer  group  argued  that  one 
manufacturer's  ciurent  labeling,  which 
includes  the  following  phrase:  "tampons 
come  in  a  full  range  of  absorbencies  and 
it  is  suggested  you  use  the  lowest 
absorbency  that  meets  your  needs 
*  *  *,"  includes  safety  information  that 
is  not  sufficiently  set  off  from  the 
promotional  material. 

In  the  reproposal,  the  agency  has 
removed  the  requirement  for  letter 
designations.  (See  section  III  B. 
paragraph  7  of  this  preamble.)  The 


agency,  however,  is  now  proposing  to 
require  that  the  new  standardized  terms 
that  would  be  required  by  reproposed 
S  801.430(e)(2)  be  placed  on  labeling  in 
all  locations  where  other  descriptive 
information  is  stated  (9  801.430(e)(4)). 
Each  term  would  be  required  to  be 
accompanied  by  the  word 
"absorbency."  FDA  believes  these 
requirements  are  necessary  to  reinforce 
consumer  awareness  and  understanding 
of  the  new  standardized  terms.  On  the 
other  hand,  FDA  believes  that  it  would 
be  inappropriate  to  specify  the  exact 
wording  of  all  the  labeling  that  would  be 
required  by  the  reproposal  to  describe 
the  use  of  the  new  terms  and  the  ranges 
to  make  interbrand  comparisons. 
Accordingly,  the  reproposal  would 
afford  manufacturers  flexibility  to 
provide  the  information  required  in 
reproposed  S  801.430(e)(3)  as  would 
beHt  their  products.  Also,  in  that  regard, 
FDA  does  not  believe  that  the  language 
quoted  in  the  comment  makes  the  safety 
information  less  prominent  or  legible. 

C.  Vending  Machines 

20.  In  the  preamble  to  the  initial 
proposal  (53  FR  37261),  FDA  invited 
comment  on  whether  to  continue  to 
exempt  tampons  sold  in  vending 
machines  from  the  labeling  requirements 
of  current  §  801.430  and  on  whether  to 
exempt  such  tampons  from  the 
requirements  of  any  final  rule. 

One  consumer  group  and  several 
individual  consumers  argued  that  the 
current  vending  machine  exemption 
regarding  TSS  information  should  be 
revoked.  These  comments  maintained 
that,  as  a  minimum,  the  TSS  information 
required  by  current  9  801.430  should  be 
on  the  outside  of  the  vending  machine 
just  as  the  Surgeon  General's  warning 
about  smoking  appears  on  cigarette 
vending  machines. 

Six  consumer  groups  and  several 
individual  consumers  argued  that 
tampons  sold  in  vending  machines 
should  not  be  exempt  &om  the 
absorbency  labeling  requirements  of  any 
final  rule.  These  comments  claimed  that 
there  is  a  need  for  wide  dissemination  of 
information  about  the  association  of 
tampon  absorbency  and  TSS.  that 
women  could  use  the  knowledge 
imparted  by  the  labeling  to  decide  to 
purchase  and  use  a  menstrual  pad  as 
opposed  to  a  tampon,  and  that  the  cost 
of  new  labeling  to  manufacturers  would 
be  minimal.  Other  comments  argued  that 
a  maximum  absorbency  should  be 
established  for  tampons  sold  in  vending 
machines,  while  one  consumer 
commented  that  there  was  no  need  to 
label  tampons  sold  in  vending  machines. 

One  manufacturer  urged  that  the 
current  exemption  for  tampons  sold 


through  vending  machines  be  continued 
and  extended  to  the  absorbency 
information  required  by  any  final  rule. 
The  manufacturer  argued  that  tampons 
are  purchased  from  vending  machines  in 
individual  units  based  on  immediate 
need,  and  that  whatever  product  is 
available  is  selected  independent  of 
brand  or  absorbency.  obviating  the  need 
for  additional  labeling. 

FDA  disagrees  that  it  is  appropriate  to 
set  a  maximum  allowable  absorbency 
for  tampons  sold  in  vending  machines, 
because  no  public  health  basis  for  so 
doing  has  been  established.  The  agency 
has  tentatively  concluded  that  there 
would  be  only  a  minimal  potential 
benefit  to  consumers  in  requiring  that  all 
TSS  and  absorbency  information 
required  by  current  9  801.430  be 
provided  on  labeling  for  tampons  sold 
through  vending  machines,  because  only 
a  small  fraction  of  tampons  are  sold 
through  such  machines.  On  the  other 
hand,  FDA  believes  that  it  is  important 
to  provide  consumers  with  consistent 
information  and,  therefore,  that  it  would 
be  inappropriate  to  have  tampons  sold 
through  vending  machines  bear  only 
nonstandardized  labeling,  such  as  super, 
that  would  mean  different  things  from 
brand  to  brand.  Accordingly,  reproposed 
9  801.430(g)  would  not  exempt  tampons 
sold  through  vending  machines  from  the 
provisions  of  reproposed  paragraph 
(e)(4)  of  this  section.  Thus,  if  a  term  of 
absorbency  other  than  the  applicable 
term  required  by  the  reproposal,  such  as 
super,  were  used  on  a  tampon  sold 
through  a  vending  machine,  e.g.,  on  an 
individual  wrapper,  reproposed 
9  801.430(e)(4]  would  require  that  the 
new  absorbency  term,  corresponding  to 
the  range  of  absorbency  listed  in 
paragraph  (e)(1)  of  that  section,  also  be 
used  prominently  and  conspicuously  in 
a  separate  location.  Conversely,  if  a 
nonstandardized  term  were  not  used  on 
a  tampon  manufactured  for  sale  through 
a  vending  machine,  then  use  of  the  new 
absorbency  term  would  not  be  required. 

H.  Public  Citizen  Health  Research 
Group  Petition 

21.  All  comments  specifically 
addressing  the  August  20, 1987,  citizen 
petition  from  the  Health  Research  Group 
(HRG)  (see  53  FR  37252  and  37253) 
concerned  issues  relating  to  the  initial 
proposal  and  have  been  addressed 
elsewhere  in  this  preamble.  FDA 
believes  that  the  reproposal,  requiring 
uniform  absorbency  testing  and  a 
standardized  method  of  expressing 
absorbency,  is  both  technically  feasible 
and  adequate  to  address  the  need  for 
public  health  protection.  It  would  enable 
women  to  compare  absorbencies 


between  brands  and  styles  and  to 
choose  the  lowest  absorbency  needed 
and.  thus,  reduce  their  risk  of  TSS.  To 
the  extent  that  the  reproposal  does  not 
include  provisions  requested  by  HRG  in 
its  August  20, 1987.  citizen  petition,  die 
agency  is  tentatively  denying  the 
petition. 

/.  Education 

22.  Three  consumer  groups  and  many 
individual  consumers  urged  FDA  to 
implement  a  public  education  effort  to 
inform  users  of  the  association  between 
tampon  absorbency  and  TSS  risk. 
Specific  suggestions  included  updating 
FDA's  poster  campaign,  making  public 
service  announcements,  disseminating 
brochures,  publishing  articles  in 
women's  magazines,  and  requiring  store 
displays.  One  comment  noted  that  any 
education  effort  should  be  repeated  at 
regular  intervals  because  there  are 
always  girls  who  are  beginning 
menstruation  and  need  the  information. 

FDA  agrees  with  the  intent  of  these 
comments.  With  the  promulgation  of  any 
final  rule,  the  agency  would  employ  a 
variety  of  educational  mechanisms  to 
provide  updated  information  to  new 
tampon  users,  higher  risk  groups  for  TSS 
such  as  young  women  and  teenage  girls, 
and  the  general  public.  Accordingly,  the 
agency  would  update  and  reprint  its  TSS 
poster  learning  unit,  and  target 
distribution  of  the  poster  to  secondary 
school  health  teachers,  nurses,  and 
special  interest  groups  such  as  Girl 
Sicouts  and  Campfire  Girls.  Additional 
approaches  could  include  a  video  news 
release,  and  a  fact  sheet  that  would  be 
used  by  CDC  in  its  Teenage  Health 
Teaching  Modules,  by  health  editors  of 
popular  magazines  and  newspapers,  by 
pharmacies,  and  by  State  maternal  and 
child  health  offices.  FDA  believes  that 
these  informational  activities  will  advise 
and  remind  women  about  TSS,  its 
symptoms,  what  to  do  if  symptoms 
appear;  the  advisabiUty  of  using  the 
least  absorbent  tampon  needed  to 
control  menstrual  flow,  and,  assuming 
that  it  promulgates  a  final  rule  requiring 
new  standardized  absorbency  terms, 
how  to  use  the  new  terms  to  select 
tampons  and,  thereby,  help  eliminate 
any  consumer  confusion. 

/.  Miscellaneous 

23.  One  conunent  recommended  that 
"ounces"  be  used  instead  of  "grams"  to 
indicate  the  quantity  of  fluid  absorbed. 

The  purpose  of  the  determination  of 
the  amount  of  fluid  absorbed  by  a 
tampon  is  to  provide  a  quantitative 
measure  of  absorbency  that  can  be  used 
in  making  interbrand  comparisons.  FDA 
does  not  believe  that  it  is  necessary  to 
use  English  system  units  (ounces)  to  do 


that,  and  has  not  adopted  the 
recommendation  in  the  reproposal. 

24.  Several  comments  recommended 
that  the  agency  require  warnings  about 
possible  abrasions  or  lacerations  of  the 
vaginal  wall  as  a  result  of  tampon  use, 
and  specific  labeling  directing  users  to 
wash  their  hands,  remove  tampons  at 
specified  time  intervals,  refi-ain  from 
using  tampons  for  a  period  of  time  after 
giving  birth,  and  so  forth. 

None  of  these  recommendations 
directly  bears  on  the  issue  of  tampon 
absorbency-related  TSS  risk  addressed 
by  the  proposed  and  reproposed  rules. 
Moreover,  the  comments  did  not  provide 
any  evidence  to  support  such  additional 
labeling  requirements  or  to  demonstrate 
an  association  between  the  claims 
underlying  the  recommendations  and 
tampon  absorbency-related  TSS  risk. 
FDA  notes  that  it  is  unaware  of  any  data 
demonstrating  an  association  between 
tampon  use  and  injury  to  the  vaginal 
wall.  Therefore,  the  agency  has  not 
adopted  these  recommendations  in  the 
reproposal. 

K.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4KX)  p.m.,  Monday 
through  Friday. 

1.  Gaventa,  S.,  et  al..  "Active 
Surveillance  for  Toxic  Shock  Syndrome 
in  die  United  States,  1986."  Reviews  of 
Infectious  Diseases.  11  (Supplement 
1):S28-S34.  January-February  1989. 

2.  Reingold.  A.  L.  et  al..  "Risk  Factors 
for  Menstiual  Toxic  Shock  Syndrome: 
Results  of  a  Multistate  Case-Control 
Study."  Reviews  of  Infectious  Diseases, 
11  (Supplement  1):S35-S42,  January- 
February  1989. 

rv.  Enviromnental  Impact 

The  agency  has  tentatively 
determined  under  21  CFR  25.24(a)(ll) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect-on  the  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

v.  Economic  Impact 

As  stated  in  the  preamble  to  the  initial 
proposal  (53  FR  37282),  FDA  examined 
the  economic  consequences  of  the 
proposal  in  accordance  with  the  criteria 
in  section  1(b)  of  Executive  Order  12291 
and  found  that  the  rule  is  not  a  major 
rule  under  the  Executive  Order.  No 
comments  were  received  in  response  to 
that  statement  or  finding,  or  to  FDA's 
assessment.  Since  its  initial  examination 
of  the  economic  consequences  of  the 


proposed  rule,  which  estimated  direct 
costs  of  $66,000  on  each  tampon 
manufacturer.  FDA  has  revised  its 
assessment  to  take  into  account  changes 
in  the  proposal  reflected  in  this 
reproposal.  FDA  now  estimates  that  the 
reproposal  would  impose  direct  costs  of 
$75,000  on  each  tampon  manufacturer. 
Therefore,  the  agency  continues  to 
conclude  that  any  final  rule  based  on 
the  reproposal  would  not  be  a  major  rule 
under  the  Executive  Order.  The  agency 
also  has  considered  the  effect  that  tiiis 
repropqi^al  would  have  on  small  entities 
including  small  businesses.  The  agency 
believes  that  only  one  of  the  affected 
manufacturers  meets  the  definition  of  a 
small  entity  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  and  no 
comments  were  submitted  on  the  matter. 
Therefore.  FDA  certifies  under  the 
Regulatory  Flexibility  Act  that  the 
reproposal  w6uld  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  further 
description  of  these  new  costs  and  the 
methods  for  estimating  them  can  be 
found  in  the  revised  threshold 
assessment  on  file  with  the  Dockets 
Management  Branch  (address  above). 

VI.  Paperwoik  Reduction  Act 

Section  801.430  (e).  (f).  and  (g)  of  Uiis 
reproposal  contain  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  FDA  has 
submitted  a  copy  of  this  reproposal  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  FDA's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Room  320a 
New  Executive  Office  Bldg.. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

VII.  Request  for  Comments 

Interested  persons  may.  on  or  before 
August  11, 1989.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
reproposal.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  m.. 
Monday  through  Friday. 
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List  of  Subjects  In  21 CFR  Part  801 

Incorporation  by  reference,  Labeling 
Medical  devices,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  it  is  proposed 
that  Part  601  be  amended  as  follows: 

PARTM1— LABEUNQ 

1.  The  authority  citation  for  21  CFR 
Part  801  is  revised  to  read  as  follows: 

Authority:  Sec.  701, 52  Stat.  1065-1066  at 
aiiMnded  (21  U.S.C  371);  21  CFR  S.ia 
i  801.420  alao  is  isauad  under  teca.  201(h),  (k), 
(m).  and  (n).  801(c),  502. 510, 520(e).  704, 52 
Stat  1041  aa  amended.  1060-1061  aa 
amended.  67  StaL  477  aa  amended.  90  Stat. 
564-866.  567.  575  (21  U.S.C  321  (h),  (k),  (m). 
and  (n),  351(c),  352,  3601.  3e0j(e).  374); 
i  801.430  ia  isaued  under  aeca.  201(n],  502, 
701(a).  52  Stat.  1041  aa  amended.  1050-1051 
ds  amended,  1068  (21  U.8.C  321  (n),  352, 
371(a)):  21  CFR  5.11. 

2.  Section  801.430  is  amended  by 
revising  paragraph  (b),  the  introductory 
text  of  paragraph  (d).  paragraphs  (dUZ), 
(d)(3),  and  (d)(4),  by  redesignating 
parasaphs  (e)  and  (f)  as  paragraphs  (g) 
and  (h).  respectively,  and  revising  them, 
and  by  adding  new  paragraphs  (e)  and 
(0  to  read  as  follows: 

1801.480   UeerMMingformenatruai 


(b)  Data  show  that  toxic  shock 
syndrome  (TSS).  a  rare  but  serious  and 
sometimes  fatal  disease,  is  associated 
with  the  use  of  menstrual  tampons.  To 
protect  the  public  and  to  minimize  the 
serious  adverse  effects  of  TSS, 
menstrual  tampons  shall  be  labeled  as 
8i:t  forth  in  paragraphs  (c),  (d),  and  (e)  of 
this  section  and  tested  for  absorbency 
as  set  forth  in  paragraph  (f)  of  this 
section. 


(d)  The  labeling  of  menstrual  tampons 
shall  contain  the  following  consumer 
information  prominently  and  legibly,  in 
such  terms  as  to  render  the  information 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use: 

(2)  The  risk  of  TSS  to  all  women  using 
tampons  during  their  menstrual  period, 
especially  the  reported  higher  risks  to 
women  under  30  years  of  age  and 
teenage  giris,  the  estimated  incidence  of 
TSS  of  1  to  17  per  100,000  menstruating 


women  and  girls  per  year,  and  the  risk 
of  death  from  contracting  TSS: 

(3)  The  advisability  of  using  tampons 
with  the  minimum  absorbency  needed  to 
control  menstrual  flow  in  order  to 
reduce  the  risk  of  contracting  TSS; 

(4)  Avoiding  the  risk  of  getting 
tampon-associated  TSS  by  not  using 
tampons,  and  reducing  the  risk  of  getting 
TSS  by  alternating  tampon  use  with 
sanitary  napkin  use  during  menstrual 
periods;  and 

(e)(1)  The  principal  display  paneUs) 
(as  defined  in  i  801.80)  of  a  package  of 
menstrual  tampons  shall  bear  one  of  the 
following  six  absorbency  terms 
representing  the  absorbency  of  the 
production  run,  lot  or  batch  as 
measured  by  the  test  described  in 
paragraph  (f)(2)  of  this  sectioa  and  a 
reference  to  the  location  on  the  package 
label  of  the  information  required  by 
paragraph  (e)(3)  of  this  section: 
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(2)  The  absorbency  term  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
more  prominent  than,  and  may  not  be 
modified  by.  any  other  descriptive 
information  on  Uie  principal  display 
panel(8),  other  than  its  correspond^ 
numerical  range  of  absorbency,  and 
shall  be  in  a  prominent  and  conspicuous 
location,  placed  apart  from  any  other 
information  not  required  by  this 
paragraph  except  its  corresponding 
numerical  range  of  absorbency. 

(3)  The  package  label  shall  include  an 
explanation  of  the  range  of  absorbency 
and  a  description  of  how  consumers  can 
use  the  range  of  absorbency,  and  its 
corresponding  absorbency  term,  to  make 
comparisons  of  absorbency  of  tampons 
to  allow  selection  of  the  tampons  with 
the  minimum  absorbency  needed  to 
control  menstrual  flow  in  order  to 
reduce  the  risk  of  contracting  TSS. 

(4)  If  a  term  of  absorbency  other  than 
that  required  by  paragraph  (e)(1)  of  this 


section  is  used  in  labeling,  such  as  on  an 
individual  tampon  wrapper,  the 
absorbency  term  specified  in  paragraph 
(e)(1)  of  this  section  shall  also  be  used, 
(f)  A  manufacturer  shall  measiu^  the 
absorbency  of  individual  tampons  using 
the  test  method  specified  in  paragraph 
(f)(2)  of  this  section  and  calculate  the 
mean  absorbency  of  a  production  run, 
lot,  or  batch  by  roiuiding  to  the  nearest 
0.1  gram. 

(1)  A  manufacturer  shaU  design  and 
implement  a  sampling  plan  that  includes 
collection  of  probability  samples  of 
adequate  size  to  yield  consistent 
tolerance  intervals  such  that  the 
probability  is  90  percent  that  at  least  90 
percent  of  the  absorbencies  of 
individual  tampons  within  a  package  are 
within  the  range  of  absorbency  stated 
on  the  package  label. 

(2)  In  the  absorbency  test,  an 
unlubricated  condom,  with  tensile 
strength  between  17  Mega  Pascals 
(MPa)  and  30  MPa.  as  measured 
according  to  the  standard  procedure  in 
the  American  Society  for  Testing  and 
Materials  (ASTM),  D  3492-83,  "Standard 
Specification  for  Rubber  Contraceptives 
(Condoms)"*  for  determining  tensile 
strength,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a),  is  attached  to  the  large  end  of  a 
glass  chamber  with  a  rubber  band  (see 
Figure  1)  and  pushed  through  the  small 
end  of  the  chamber  using  a  smooth, 
finished  rod.  The  condom  is  pulled 
through  until  all  slack  is  removed.  The 
tip  of  the  condom  is  cut  off  and  the 
remaining  end  of  the  condom  is 
stretched  over  the  end  of  the  tube  and 
secured  with  a  rubber  band.  A 
preweighed  (to  the  nearest  0.01  gram) 
tampon  is  placed  within  the  condom 
membrane  so  that  the  center  of  gravity 
of  the  tampon  is  at  the  center  of  the 
chamber.  An  infusion  needle  (14  gauge) 
is  inserted  through  the  septum  created 
by  the  condom  tip  until  it  contacts  the 
end  of  the  tampon.  The  outer  chamber  is 
filled  with  water  pumped  from  a 
temperature-controlled  waterbath  to 
maintain  the  average  temperature  at 
27±1  'C.  The  water  returns  to  the 
waterbath  as  shown  in  Figure  2. 
Syngyna  fluid  (10  grams  sodiiun 
chloride,  0.5  gram  Certified  Reagent 
Acid  Fuchsin,  1,000  miUiUters  distilled 


'  Copiet  of  the  tlandard  are  available  from  the 
American  Society  for  Tetting  and  Materials,  1S16 
Race  St.,  Philadelphia,  PA  19103.  or  available  for 
inspection  at  the  OfTice  of  the  Federal  Register,  1100 
L  St  NW..  Washington.  DC 
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water)  is  then  pumped  through  the 
infusion  needle  at  a  rate  of  50  milliliters 
per  hour.  The  test  shall  be  terminated 
when  the  tampon  is  saturated  and  the 
first  drop  of  fluid  either  exits  the 
apparatus  or  appears  in  the  folds  of  the 
condom  below  the  tampon.  (The  test 
result  shall  be  discarded  if  fluid  is 
detected  in  the  folds  of  the  condom 
before  the  tampon  is  saturated.)  The 
water  is  then  drained  and  the  tampon  is 
removed  and  immediately  weighed  to 
the  nearest  0.01  gram.  Tlie  absorbency 
of  the  tampon  is  determined  by 
subtracting  its  dry  weight  from  this 
value.  The  condom  shall  be  replaced 
after  10  tests  or  at  the  end  of  the  day 
during  which  the  condom  is  used  in 
testing,  whichever  occurs  first 
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(3)  The  Food  and  Drug  Administration 
may  permit  the  use  of  an  absorbency 
test  method  different  from  the  test 
method  specified  in  this  section  if  each 
of  the  following  conditions  is  met: 

(i)  The  manufactiirer  presents 
evidence,  in  the  form  of  a  dtiien 
petition  submitted  in  accordance  with 
the  requirements  of  9  10-30  of  this 
chapter,  demonstrating  that  the 
alternative  test  method  will  yield  results 
that  are  equivalent  to  the  results  yielded 


by  the  test  method  specified  in  this 
section:  and 

(ii)  FDA  approves  the  method  and  has 
published  notice  of  its  approval  of  the 
alternative  test  method  in  the  Federal 
Ragbtar. 

(g)  Any  meostrual  tampon  intended  to 
be  (hspensed  by  a  vending  machine  is 
exempt  from  the  requirements  of  this 
section,  except  for  paragraph  (e)(4)  of 
this  section. 

(h)  Any  menstrual  tampon  that  is  not 
labeled  as  required  by  paragraphs  (c). 


(d),  and  (e)  of  this  section  and  that  is 

initially  introduced  or  initially  delivered 

for  introduction  into  commerce  after 

December  12. 1989,  is  misbranded  under 

sections  201(n),  502  (a)  and  (f)  of  the  act. 

Frank  E.  Youns. 

Commissioner  of  Food  and  Drugs. 

Louia  W.  SuIUvan, 

Secretary  of  Health  and  Human  Services. 

Dated  June  3, 1989. 
[FR  Doc.  80-13959  Hied  6-8-89: 10-.39  am] 
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551.1 70-1 .300 17.00 

5  5  1 .301-1 .400 14.00 

§51.401-1.500 - 24.00 


§5  1.501-1.640.... 
55  1.641-1.850.... 
55  1.851-1.1000.. 
55  1.1001-1.1400... 
55  1.1401-faid.. 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599...- 

600-€nd 

27  Parts: 

1-199 

200-End 

28 


15.00 
17.00 
28.00 
18.00 
21.00 
19.00 
14.00 
13.00 
15.00 
15.00 
8.00 
6.00 

23:00 
13.00 

25.00 


Joi.  1. 
Jon.  1, 
Jon.  1, 

}m.  1, 
Jon.1. 
Jn.  1. 

Jon.  1, 
Ja.  1, 
Jan.  1, 

Apr.1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 

*F  1, 
Apr.  1. 
Apr.  1. 

Apr.  1, 
Apr  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.1, 


Apr. 
Apr. 
Apr 
Apr. 
Apr. 


Apr 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 

Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr 
Apr 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr 
•Apr 
Apr. 


Apr.  1. 
Apr.1, 
Apr.1, 


Apr   1. 
Apr.1. 

Julyl. 


Ill 


988 

988 
988 

988 
988 

988 

989 
988 

988 


988 
988 

988 

988 
988 
988 

968 
988 

988 
988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 

988 
988 

988 

988 
988 
988 
988 
988 
988 

1988 
1988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
1988 
1988 
1980 
1988 

988 
988 
988 
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MPartK 

0-99 17.00 

100-499 „  6.50 

500-«99 24.00 

900-1899 „ ..  11.00 

1900-1910 _.... J9.00 

'916 10.00 

1927-M „ J4.00 

WPMtK 

0-199 JO.OO 

M0-M9 12.00 

'OO-W 18.00 

SIPwts: 

0-199 13.00 

32PertK 

1-39.  Vol.  I. ^ 15.00 

1-39.  Vol.  I 19.00 

1-39,  Vol.  ■ 18.00 

1-189 21.00 

190-399...„ „„. ......... — ....................  27.00 

400-429 21.00 


Me«      RwvWonlM* 


630-699.. 
700-799., 
800-M... 

33  Parte 

1-199 

MO-M... 


13.00 

~.............................  15.00 

16.00 

27.00 

~ 19.00 

34  Parts: 

1-299 .^ _ 22.00 

300-399 „ ^  12.00 

400-«mJ 26.00 

3«  9.50 

36  Parts: 

1-1«9 12.00 

20(^-M 20.00 

37  13.00 
38Parts: 

0-17 21.00 

'»-W 19.00 

»  13.00 
40  Parts: 

'-5^ » 23.00 

52 27.00 

53-60 28.00 

6'-*> ., 12.00 

81-99 „ 25.00 

100-149 „ 25.00 

150-189 24.00 

1 90-299 24  00 

300-399 3.S0 

400-424 21.00 

425-699 21.00 

700-W 31.00 

41Ctwpt«rs: 

1,  1-1 10  1-10 13.00 

1 , 1-1 1  (0  Appomb.  2  (2  Rooorvid) 13.00 

3-6 14.00 

' 6.00 

» 4.50 

» 13.00 

10-17 9  SO 

18,  Vol.  I,  hw  1-5 13.00 

18,  Vol.  8.  Pom  6-19 13.00 

18,  Vol.  ■,  Pom  20-52 13.00 

19-100 „ 13.00 

1-100 „ 10.00 

'01 25.00 

102-200 ., 12.00 

201-M „ 3.50 


Wyi. 
Myi. 

Wyl. 

Wyi. 
wyi. 
Wri, 
Wyl, 
Myi. 

Myi, 
Julyi, 
Julyl. 

JMyl. 
Juhfl. 

•Julyl. 
•Julyl. 
•Julyl, 

Julyl. 

Julyl, 

Julyl. 
•Julyl, 

Julyl. 

Julyl. 

Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl. 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 

» Julyl. 
'Julyl. 
'Julyl. 
'Julyl. 
'Julyl. 
'Julyl, 
'Julyl, 
'Julyl, 
'Julyl. 
'Julyl. 
'Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl. 


988 
988 
988 
988 
988 
988 
988 
988 

988 
988 

988 

988 
988 

1964 
984 
984 
988 
988 
988 
986 
988 
988 

988 
988 

988 

988 
988 
988 

988 
988 

988 

988 
988 
988 

988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 
988 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1988 
1988 
1988 
1988 


TNI* 

42  Parts: 

1-60 15.00 

61-399 „ 5J0 


400-429 

430-ERd 

43P8rtK 

1-999 

1000-3999., 
4000-M 


21.00 

15.00 

11.00 

18.00 

17.00 

9.00 

24.00 

17.00 

14.00 

14.00 

7.50 

90-139 12.00 

140-155 12.00 

156-165 13.00 

166-199 14.00 

200-499 20.00 

SOO-W 10.00 


18.00 
18.00 
9.00 
18.00 
19.00 


46  Parts: 

1-199 

200-499 

500-1199.., 
*1200-M., 

46  Parts: 

1-40 

41-69 

70-89 


47 

0-19 

20-39 

40^ 

70-79 

OO-eod.. 

MCfisptSfs: 

1  (PBrts  1-51) „ 26.00 

1  (Pom  52-99) 16.00 

2  (Pom  201-251) 17.00 

2  (Pom  252-299) 15.00 

^•6. -.„ 20.00 

7-14 25.00 

15-W . 23.00 

49  Parts: 

1-99 . 13.00 

100-177 24.00 

178-199 20.00 

200-399 17.00 

400-999 24.00 

1000-1199 17.00 


1200-M.. 

50  Parts: 

1-199 

200-599... 
*600-M.. 


18.00 

17.00 
13.00 
13.00 


*Cn)  Mox  and  FMngt  Aidi 29.00 

Cowjiloio  1989  cm  Ml 620.00 

till  giiifTiiL  ■  ^CB  *  .*-. 

Cowploto  Ml  (ono-limo  moing) 125.00 

Compioto  Ml  (oiw-timonMiing) 115.00 

Subialplian  (moM  « issuod) 185.00 

Subicriplion  (moM  « iuutdi 185.00 

Subtcriplion  (moM  « inuod) 188.00 


00. 1, 1988 
Od.  1.  1988 
Oct.  1,  1987 
Oct.  1, 1988 

Oct.  1.  1988 
Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1. 1987 

Oct.  1,  1988 
Oct.  1,  1988 
Oct.  1. 1988 
Oct.  1, 1988 

Oct.  1, 1988 
Oct.  1,  1988 
Oct.  1, 1988 
Oct.  1. 1988 
Oct.  1, 1988 
Oct.  1. 1988 
Oct.  1,  1988 
Oct.  1, 1988 
Oct.  1, 1988 

Oct.  1, 1988 
Oct.  1. 1988 
Oct.  1. 1988 
Oct.  1, 1988 
Oct.  1, 1988 

Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1,  1987 
Oct.  1. 1988 
Oct.  1, 1988 
Oct.  1.  1987 

Oct.  1. 1988 
Oct.  1.  1988 
Oct.  1.  1988 
Oct.  1, 1987 
Oct.  1.  1988 
Oct.  1,  1987 
Oct.  1.  1988 

Oct.  1.  1988 
Oct.  1. 1988 
Oct.  1. 1988 

Jon.  1. 1989 

1989 

1984 
1985 
1987 
1988 
1989 


1989 
Ml  volwiN  and  dl  prtvious  vohmwi  stnutd  bt 

*Ne  OMoteMH  It  tm  vtlNM  wm  proRMlgalid  durii«  *•  pwiod  Jan.1,  19M  M 
OkJI,  mi.  Ww  0»  wlww  limd  immm  >  1, 1968,  sImU  bt  ioImnI 

*No mm^mm  H  Ah  mImm  wtn  fiiwiil|)Kiil  *ih»t  *•  pmiti im.  1.  1987  to  Dk. 
31, 19n.  11*  CR  «glMM  iMNd  Jw«y  1, 1987,  rtouU  b«  ratfMd. 

«N»aMwdMMtoMlMsvdMM«MrapnMiilgoM4«i*9«i«pwMApr.  1, 19e0leMarch 
31, 1968.  Hw  CR  vakM  iMMd  01  ai  Apr.  1, 1980.  ilmiM  bo  rataiMd. 

•Th*  My  1.  1985  oMm  of  32  OFR  tali  1-189  caMdM  a  MM  oalr  lor  tan  1-39 
ImMm.  Nr  Iho  M  ImI  oi  *•  OKmm  AcoMNom  lUgMoM  h  Pan  1-39.  caomll  *• 
dno  OR  mImmi  iHMd  01  of  My  1. 1964.  coMrt^g  *•(•  pan. 

*N»  oMMdtaMi  l»  Ml  MhMW  mn  (riwu'imi*  4wii«  *•  pMiod  My  1,  1986  le  Juw 
30. 1988.  Th*  OR  vriMM  iMMd  01  ol  Mr  1. 1986.  ihoM  bo  ioMmI 

'  Iht  My  1. 198S  oMm  oi  41  OR  OiapMn  1-100  caoMoi  0  ooM  anir  ir  OMvlin  1 10 
49  iMhNiiw.  for  Ibt  M  IM  a(  pracurMNM  rogriolioM  bi  OMpMn  1 1t  49,  eom*  At  olOMO 
OR  vtkoMi  iHui4  «  of  My  1, 1984  CMOoUng  OwM  dtopltn. 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 
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The  F«d«ral  R«gtot«r,  publtshad  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulationt  currently  In  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are;  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  RegMer,  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  193  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  SO  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


(Mir  ProCMSnQ  Codt. 

*6463 

DYES 

•  Federal  Register 
•  Paper 


Supeiintendent  of  Documents  Subscription  Order  Form 

•  please  send  rrte  the  following  indicated  subscriptions: 


Charge  your  order. 
If*  0a8y! 


Oiarge  onten  may  be  Mmtaned  to  the  GPO  order 
desk  jl  (202)  783-3233  hom  8  00  a  m  to  4  00  p  m 
•HMre  linie.  Uonday-Fnday  (except  hotdays) 


$340  for  one  year 

$170  lor  six-months 

•  24  I  Microfiche  Format: 

$195  for  one  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  orte  year 

$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $. 


subject  to  Change.  International  customers  please  add  25%. 
PI«aM  Type  or  Print. 


•  Code  of  Federal  Regulations 

•  Paper 

S620  for  one  year 

•  24  I  Microfiche  Format: 

$188  Current  year  (as  issued) 

$1 15  previous  year's  full  set 

(single  shipment) 

•  Magnetic  tape: 

$21 ,750  for  one  year 


All  prices  include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


_       3 


Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

CH  GPO  Deposit  Account 


LJ  VISA  or  MasterCard  Account 


i-n 


(City,  State,  ZIP  Code) 

J. 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (n«v    i-i-«9) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofTicial  holidays), 
by  the  OfTice  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  SOa  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Offlce, 
Washington.  DC  20402.  ^ 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  doctmients  required  to  be 
published  by  act  of  Congress  and  otiier  Federal  agency 
documents  of  public  interest.  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form:  $195  per  year  in  microfiche 
form:  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Re^star. 

How  To  Gta  This  Publication:  Use  the  vplume  number  and  the 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptioas: 
Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  subscriptions  275-3054 

Single  copiM/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  27S-3328 

Problems  with  public  single  copies  27S-30S0 

FEDERAL  AGENCIES 
Subscriptioas: 
Paper  or  fiche  S23-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  523-5240 

For  other  tataphoiM  oumben.  tm  Uie  Rssdf  Aids  sactioa 
•I  Hm  sod  of  this  Issue. 


FOR; 

WHO: 
WHAT: 


THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHY: 


The  Office  of  the  Federal  Register. 

Free  public  tmefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Hnding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  witii  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discuision  of 
speciflc  agency  regulations. 


WASHINGTON,  DC 

WHEN:    fune  IS:  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington,  DC 
RESERVATIONS:  202-523-5240 


Asricultural  Marketing  Service 

NOTICES 
Meetings: 
Flue-Cured  Tobacco  Advisory  Committee,  25143 

(2  documents) 
Perishable  Agricultural  Commodities  Act  Industry 
Advisory  Committee,  25143 

Agriculturs  Department 

See  Agricultural  Marketing  Service;  Forest  Service 

Army  Department 

See  also  Engineers  Corps 

NOTICES 

Meetings: 
Science  Board.  25151 

Coast  Guard 

PROPOSED  RULES 

Regattas  and  marine  parades: 
Southern  Legislative  Conference  Fireworks  Display,  25131 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  Intemadonal  Trade 
Administration:  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

Commission  for  the  improvement  of  the  Federal  Crop 
insurance  Program 

NOnCES 

Meetings,  25150 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Thailand.  25150 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25150 

Defense  Department 

See  also  Army  Department;  Engineers  Corps;  Navy 
Department 

PROPOSED  RULES 
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contract  clauses;  technical  corrections,  25214 
Quick-closeout  procedures,  25211 
Reimbursement,  interest  charges,  and  penalties  for 

overpayment,  25206 
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Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 
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Tarpon  Gas  Marketing  Ltd..  25160 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
Snake  and  Gros  Ventre  Rivers,  Jackson  Hole,  WY.  25151 

Environmental  Protection  Agency 

NOTICES 

Solid  wastes: 
Municipal  solid  waste  in  U.S.;  lead  and  cadmium 
products  characterization,  1970-2000;  report 
availability,  25166 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  25167 

Federal  Aviation  Administration 

RULES 

Control  zones,  25100 

Jet  routes,  25105 

Transition  areas,  25101,  25102 

(3  documents) 
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TMs  section  of  the  FEDERAL  REGrSTER 
contains  regulatory  documents  tiaving 
general  applicaMity  and  legal  effect,  most 
of  wtnch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinter>dent  of  Documents. 
Prices  of  new  books  are  fisted  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  294 

Implementation  of  ttie  Freedom  of 
Information  Act 

AQENCV:  OfTice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  On  April  22, 1987,  the  Offlce 
of  Personnel  Management  (01^) 
published  interim  regulations'which 
implemetited  the  requirements  of  the 
Freedom  of  Infcmnation  Reform  Act  of 
1986.  After  considering  comments 
received  after  publication,  and  fee 
waiver  policy  guidance  from  the 
Department  of  Justice,  0PM  has  revised 
its  regulations  on  waiver  of  fees  by 
adding  the  standards  that  must  be  met 
to  qualify  for  a  waiver  and  by  setting 
forth  in  greater  detail  the  procedures  for 
making  a  fee  waiver  determination.  In 
addition,  the  regulations  (1]  update 
organizational  information,  and  (2)  now 
require  prior  notiHcation  of  fees  that 
apply  when  providing  alternative 
records.  In  the  interest  of  clarity,  OPM  is 
republishing  the  regulations  here  in  their 
entirety.  OP.M  is  also  publishing  in  a 
separate  document  proposed  regulations 
that  (1)  outline  material  that  OPM 
generally  makes  available  for  public 
inspection  and  copying,  and  (2) 
implement  the  requirements  of 
Executive  Order  12800  concerning  the 
release  of  confidential  commercial 
information. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  July  13, 1989. 
FOR  FURTHBI  MFORMATION  CONTACT:  C. 
Ronald  Trueworthy.  (202)  632-0261. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  interim  rules  with  request  for 
comment  in  the  April  22, 1987,  Federal 
Register  (52  FR  13215).  The  rules  brought 
the  OPM  into  compliance  with  the 


Freedom  of  Information  Reform  Act  of 
1986.  Four  organizations  (a  union,  a 
public  citizens  group,  a  professional 
journalist  society,  and  a  Federal 
Government  agency]  commented  on  the 
regulations. 

The  public  interest  group  included  in 
its  submission  extensive  comments  on 
the  Office  of  Management  and  Budget's 
(OMB)  March  27, 1987  "Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines".  In  addition  to 
law,  OPM  relied  heavily  on  OMB's 
guidance  in  developing  the  portions  of 
these  regulations  which  deal  with  fee 
schedules.  In  our  view,  these  guidelines 
are  a  reasonable  interpretation  of  the 
law.  Since  we  view  the  guidance  in  this 
light,  and  since  the  Freedom  of 
Information  Reform  Act  requires  that 
agencies  issue  regulations  in 
conformance  with  guidelines 
promulgated  by  OMB,  we  believe  that 
this  reliance  is  prudent.  In  any  event,  the 
comments  are  pertinent  to  the  OMB 
guidelines  rather  than  OPM's 
regulations. 

The  same  public  interest  group  also 
provided  extensive  comments  on  the  fee 
waiver  guidance  provided  to  agencies 
by  the  Department  of  Justice  (DOJ) 
rather  than  OPM's  regulations.  OPM  did 
not  consider  DOJ's  fee  waiver  guidance 
in  developing  its  interim  regulations. 
I  lowever,  we  have  now  reviewed  the 
DOJ  guidance,  have  concluded  that  it  is 
well  reasoned,  and  have  taken  it  into 
consideration  in  revising  the  fee  waiver 
provisions  in  S  294.109(d)  as  described 
below.  Since  it  is  DOJ's  responsibility  to 
provide  guidance  to  Federal  agencies  on 
this  subject,  we  believe  this  is  an 
entirely  reasonable  course  of  action. 

The  following  paragraphs  discuss 
comments  received  on  the  OPM 
regulations  according  to  the  section 
involved. 

Section  294.103(c)  Definitions.  One 
commentor  argues  that  the  OPM 
definition  of  "representative  of  the  news 
media"  is  too  restrictive,  runs  counter  to 
the  legislative  history,  and  allows  OPM 
to  judge  what  is  current  news  before 
acting  on  the  request.  OPM  beheves  its 
interpretation  of  "news  media"  is 
consistent  with  the  statute  and  the  OMB 
guidelines  and  has  made  no  revision  to 
its  final  rule. 

The  same  commentor  suggests  that 
the  defmition  for  "free-lance  journalist" 
be  deleted  as  it  does  not  accurately 
reflect  the  way  free-lance  journalists 


work  and  discriminates  against  Hrst- 
time  free-lancers.  The  legislative  history 
describes  free-lance  writers  as  those 
"who  can  demonstrate  that  their  work  is 

likely  to  be  published OKkl 

considers  its  definition  to  be  consistent 
with  the  legislative  history  and  OMB 
guidelines    .id  has  made  no  revision  to 
its  fmal  rule. 

Section  294.107(h)  Creating  records. 
One  commentor  suggested  a  revision  of 
this  section  to  require  that  OPM  provide 
prior  notification  of  any  fees  before 
transmitting  alternative  records.  We 
agree  that  this  is  a  reasonable 
requirement  and  have  revised  the 
section  accordingly. 

Section  294.109(b)(6)  Payment  of  fees. 
One  commentor  suggested  that  this 
section  should  reflect  only  direct  costs 
for  searches  and  that  it  should  not 
include  computer  time,  supplies,  or  any 
"costs  incurred  as  a  result  of 
malfunctioning  equipment  or  other 
extraordinary  problematic  situations  of 
the  agency  which  may  bear  on  the  time 
spent  in  the  search."  Section  294.102 
defines  direct  costs.  If  computer  time 
and  supplies  satisfy  the  requirements  of 
that  definition,  OPM  shall  include  these 
costs  in  the  computation  of  any  fees. 
OPM  does  not,  however,  intend  to 
include  in  fee  computations,  costs 
caused  by  malfunctioning  equipment  or 
other  events  which  are  clearly  not 
related  to  a  request.  We  believe  that 
OPM  can  be  expected  to  use  reasonable 
judgment  in  situations  such  as  this,  and 
that  the  regulations  do  not  need  to 
provide  for  all  aberrations  from 
normalcy  that  may  occur.  Therefore  we 
are  not  adopting  this  suggestion. 

One  commentor  stated  that  there  was 
nothing  in  the  statute  that  permitted 
charges  for  unsuccessful  searches  and 
that  this  was  contrary  to  the  intent  of 
the  statute  and  basic  fairness.  The 
statute  provides  for  the  recovery  of 
certain  direct  costs  incurred  in  searching 
for  records.  It  does  not  limit  cost 
recovery  to  instances  when  records 
result  from  the  search.  Since  the 
requestor  is  the  initiator  of  such 
searches,  OPM  is  incurring  a  cost  that  it 
would  not  normally  incur.  Under  these 
circumstances,  fairness  dictates  that  the 
Government  ought  to  be  able  to  recover 
its  costs.  This  provision  is  also 
consistent  with  the  guidelines 
promulgated  by  OMB.  For  the  reasons 
stated  above  we  are  not  revising  this 
section. 
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Section  294.109(c)  Payment  of  fees  in 
advance.  One  commentor  stated  that 
this  Section  does  not  reRect  the  clear 
presumption  against  advance  payments 
in  the  wording  of  the  Act.  They  suggest 
that  OPM  adopt  wording  closer  to  the 
OMB  guidelines.  Upon  review,  we  have 
concluded  that  although  the  wording  is 
not  identical  to  the  wording  in  the  OMB 
guidelines,  the  meaning  is  the  same  and 
we  are  not  adopting  this  suggestion. 

One  commentor  objected  to  the 
potential  interest  charges  provided  for 
by  paragraph  (c)(3)  of  this  section  and 
pointed  out  that  there  is  no  statutory 
authorization  for  adding  interest  to 
FOIA  charges.  The  regulations  provide 
that  OPM  may  begin  assessing  interest 
charges  on  an  unpaid  bill  at  the  rate 
prescribed  in  31  U.S.C.  3717,  starting  on 
the  3l8t  day  following  the  date  on  which 
the  bill  was  sent.  OPM  does  not  include 
interest  when  computing  fees  for 
Freedom  of  Information  Act  requests.  If 
a  requester  does  not  pay  a  fee  on  time,  it 
becomes  an  overdue  debt  to  the  United 
States  and  is  subject  to  interest.  The 
interest  is  a  charge  for  overdue 
indebtedness  to  the  Government,  and 
not  a  Freedom  of  Information  Act  fee 
component.  OPM  believes  that  this 
requirement  complies  fully  with  law  and 
with  OMB  guidelines  and  for  these 
reasons  we  are  not  revising  this 
provision. 

Section  294.109(dJ  Waiver  of  fees. 
One  commentor  objected  to  the 
provision  of  this  section  that  allows  an 
OPM  official  to  deny  a  waiver  of  fees  if 
a  requestor  does  not  provide  an 
adequate  explanation  of  why  be  or  she 
is  entitled  to  a  waiver.  The  commentor 
pointed  out  that  the  regulations  did  not 
notify  requestors  of  the  standard  they 
must  meet  in  order  to  qualify  for  a 
waiver.  Two  commentors  recommended 
that  OPM  should  set  forth  in  greater 
detail  the  procedures  and  standards  it 
would  use  in  making  fee  waiver 
determinations.  After  considering  these 
comments,  OPM  has  expanded  on  this 
section  to  provide  more  information  on 
the  evaluation  of  fee  waiver  requests. 

E.0. 12291.  Federal  Regulation 

i  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
uf  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Fart  294 

Administrative  practice  and 
procedure.  Freedom  of  information. 


U.S.  Office  of  Personnel  Management. 
Conatancs  Homer, 

Director 

Accordingly,  OPM  is  amending  S  CFR 
Part  294  as  follows: 

PART  294— AVAILABILITY  OF 
OFFICIAL  INFORMATION 

1.  The  authority  citation  for  Part  294  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  Freedom  of 
Information  Act.  Pub.  L  92-502,  as  amended 
by  the  Freedom  of  Information  Reform  Act  of 
1986.  and  Pub.  L  99-570. 

2.  Subparts  A  and  D  of  Part  294  are 
revised  to  read  as  follows: 

Subpart  A— Procedure*  for  Dtsdoaur*  of 
Records  Under  ttie  Freedom  of  Information 
Act 

294.101  Purpose. 

294.102  General  deHnitions. 

294.103  Deflnitions  of  categories  and 
assignment  of  requests  and  requesters  to 
categories. 

294.104  Clarifying  a  requester's  category. 

294.105  Access  to  the  requester's  own 
records. 

294.106  Index  of  information. 

294.107  Places  to  obtain  records. 
294.106    Procedures  for  obtaining  records. 

294.109  Fees. 

294.110  Appeals. 

294.111  Custody  of  records:  subpoenas. 
•         •         *         •         • 

Subpart  D— Cross  Rsfsrsnces 

294.401     References. 

Subpart  A— Proc«dur«s  for  Diacloture 
of  Records  Under  the  Freedom  of 
Information  Act 

9294.101    Purpose. 

This  subpart  contains  the  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  implementing  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
Except  as  provided  by  $  294.105,  OPM 
will  use  the  provisions  of  this  subpart  to 
process  all  requests  for  records. 

§294.102    General  definltkMis. 

All  of  the  terms  defined  in  the 
Freedom  of  Information  Act,  and  the 
definitions  included  in  the  "Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines"  issued  by  the 
Office  of  Management  and  Budget 
apply,  regardless  of  whether  they  are 
defined  in  this  subpart. 

"Direct  costs"  means  the  expenditures 
that  an  agency  actually  incurs  in 
searching  for,  duplicating,  and  reviewing 
documents  to  respond  to  an  FOIA 
request.  Overhead  expenses  (such  as  the 
cost  of  space,  and  heating  or  lighting  the 
facility  in  which  the  records  are  stored), 
are  not  included  in  direct  costs. 


"Disclose  or  disclosure"  means 
making  records  available,  on  request, 
for  examination  and  copying,  or 
furnishing  a  copy  of  records. 

"Duplication"  means  the  process  ul 
making  a  copy  of  a  document  necessar> 
to  respond  to  an  FOIA  request.  Among 
the  forms  that  such  copies  can  take  are 
paper,  microform,  audiovisual  materials 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disk). 

"Records,"  "information." 
"document,"  and  "material"  have  the 
same  meaning  as  the  term  "agency 
records"  in  section  552  of  title  5.  United 
States  Code. 

"Review"  means  the  process  of 
initially  examining  documents  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  any  document 
located  may  be  withheld.  It  also 
includes  processing  documents  for 
disclosure;  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  and  policy  issues  regarding  the 
application  of  exemptions. 

"Search"  means  the  time  spent 
looking  for  material  that  is  responsive  lo 
a  request,  including  page-by-page,  or 
line-by-line  identification  of  material 
within  documents.  The  definition 
assumes  that  searches  will  be  carried 
out  in  the  most  efficient  and  least 
expensive  manner  so  as  to  minimize  the 
cost  for  both  the  agency  and  the 
requester. 

S  294.103    Definitions  of  categories  and 
assignment  of  requests  and  requesters  to 
categories. 

OPM  will  apply  the  definitions  and 
procedures  contained  in  this  section  to 
assign  requesters  to  categories.  The  four 
categories  established  by  5  U.S.C.  552(a) 
are  requests  for  commercial  use, 
requests  for  non-commercial  use  made 
by  educational  or  non-commercial 
scientific  institutions,  requests  for  non- 
commercial use  made  by  representatives 
of  the  news  media,  and  all  others. 

(a)  Request  for  commercial  use.  A 
"commercial  use  request"  is  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
the  requester  or  the  person  or  institution 
on  whose  behalf  the  request  is  made.  In 
determining  whether  a  request  properly 
belongs  in  this  category,  OPM  will  look 
first  to  the  intended  use  of  the 
documents  being  requested. 

(b)  Request  for  non-commercial  use 
made  by  an  educational  or  non- 
commercial scientific  institution.  OPM 
will  include  requesters  in  one  of  the  two 
categories  described  in  paragraphs  (b) 
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(1)  and  (2)  of  this  section  when  the 
request  is  being  made  as  authorized  by, 
and  under  the  auspices  of,  a  qualifying 
institution,-  and  the  records  are  sought, 
not  for  a  commercial  use,  but  in 
furtherance  of  scholarly  or  scientific 
research. 

(1)  "Educational  institution"  refers  to 
any  public  or  private,  preschool, 
elementary,  or  secondary  school, 
institution  of  undergraduate  or  graduate 
higher  education,  or  institution  of 
professional  or  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  or  scientific  research. 

(2)  A  "non-commercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  that  term  is  referenced  in  paragraph 
(a)  of  this  section,  and  which  is  operated 
solely  to  conduct  scientific  or  scholarly 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(c)  Request  from  a  representative  of 
the  news  media.  "Representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  origanized  and  operated  to 
publish,  broadcast,  or  otherwise 
disseminate  news  to  the  public.  The 
term  "news"  means  information  that  is 
about  current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  Free-lance 
journalists  may  be  regarded  as 
representatives  of  the  news  media  if 
they  demonstrate  a  solid  basis  for 
expecting  publication,  or  some  other 
form  of  dissemination,  through  a 
particular  organization  even  though  they 
are  not  actually  employed  by  it.  OPM 
will  assign  news  media  officials  to  this 
category  only  when  a  request  is  not  for 
commercial  use.  If  a  person  meets  the 
other  qualifications  for  inclusion,  OPM 
will  not  apply  the  term  "commercial 
use"  to  his  or  her  request  for  records  in 


support  of  a  news  dissemination 
function. 

(d)  Requests  from  others.  The 
category  "all  others,"  consists  of  any 
requesters  not  covered  by  paragraphs 
(a),  (b).  or  (c)  of  this  section.  However, 
as  provided  by  §  294.105,  OPM  will  use 
its  Privacy  Act  regulations,  rather  than 
this  subpart,  when  individuals  ask  for 
records  about  themselves  that  may  be 
filed  in  OPM  systems  of  records. 

§  294. 1 04    Clarifying  a  requester's 
category. 

(a)  Seeking  clarification  of  a 
requester's  category.  OPM  may  seek 
additional  clarincation  before  assigning 
a  person  to  a  specific  category  if — 

(1)  There  is  reasonable  cause  to  doubt 
the  requester's  intended  use  of  records; 
or 

(2)  The  intended  use  is  not  clear  from 
the  request  itself;  or 

(3)  There  is  any  other  reasonable 
doubt  about  qualifications  that  may 
affect  the  fees  applicable  or  the  services 
rendered  under  S  294.109. 

(b)  Prompt  notification  to  requester. 
When  OPM  seeks  clarification  as 
provided  by  paragraph  (a)  of  this 
section,  it  will  provide  prompt 
notification  either  by  telephone  or  in 
writing  of  the  information  or  materials 
needed. 

(c)  Effect  of  seeking  clarification  on 
time  limits  for  responding.  When 
applying  the  time  limits  in  section  552  of 
title  5.  United  States  Code.  OPM  will  not 
officially  consider  any  request  for 
records  as  being  received  until  the 
ofBcial  who  is  assigned  responsibility 
for  making  a  decision  on  releasing  the 
records  has — 

(1)  Received  any  additional 
clarification  sought  under  paragraphs  (a) 
and  (b)  of  this  section;  and 

(2)  Determined  that  the  clarifying 
information  is  sufficient  to  correctly 
place  the  requester  in  one  of  the 
categories  prescribed  in  this  section. 

§  294.105    Access  to  the  requester's  own 
records. 

When  the  subject  of  a  rpcord.  or  a 
duly  authorized  representative  of  the 


subject,  requests  his  or  her  own  records 
from  a  Privacy  Act  system  of  records,  as 
defined  by  5  U.S.C.  552a  (a)(5).  and  the 
record  is  maintained  so  that  it  is 
retrieved  by  the  subjects  name  or  other 
personal  identiHer,  OPM  will  process 
the  request  under  the  Privacy  Act 
procedures  in  Part  297  of  this  chapter. 

8  294.106    Index  of  Information. 

(a)  OPM  publishes  OPM  Document 
No.  1,  "Index  to  Information"  annually 
and  issues  supplements  during  the  year 
when  there  is  a  sufficient  volume  of  new 
or  revised  material.  This  index  contains 
material  published  and  offered  for  sale 
or  available  for  public  inspection  and 
copying. 

(b)  A  copy  of  this  index  is  available  at 
no  cost  from  the — 

Internal  Distributioo  Subunit.  OfHce  of 
Personnel  Management.  Room  8443. 1900  E 
Street  NW..  Washington.  DC  20415. 

(c)  OPM  indexes  material  for  the 
convenience  of  the  public.  Indexing  does 
not  constitute  a  determination  that  all  of 
the  material  listed  is  within  the  category 
that  is  required  to  be  indexed  by  5 
U.S.C.  552(a)(2).  Most  of  OPM's 
publications  may  be  found  in  OPM's 
Library  in  Room  5H27  at  the  address 
listed  in  paragraph  (b)  of  this  sectioiL 

(d)  As  provided  by  5  U.S-C  552(a)(2). 
OPM  has  determined  that  it  is 
urmecessary  and  impractical  to  publish 
the  "Index  to  Information"  more 
frequently  than  annually  l)ecause  of  the 
small  number  of  revisions  that  occur. 

§294.107    Ptoces  to  obtain  records 

(a)  Address  requests  for  OPM  records 
to  the  officials  listed  in  paragraph  (b). 
(c).  or  (d)  of  this  section. 

(b)  The  following  is  a  list  of  key 
Washington,  DC  officials  of  OPM  and 
their  principal  areas  of  responsibility. 
Address  requests  for  records  to  the 
appropriate  official  using  the  address 
below  and  the  oHicial's  title. 

Office  of  Personnel  Management.  1900  E 
Street  NW..  Washington.  DC  20415. 


Sendl 


For  subiect-mattef  about— 


Assocate  Director  (or  Administration 

Associate  Director  tor  Reltrement  arxJ  lnsurar»ce 

Associate  Director  (or  Personr^el  Systerns  arxj  OwersigM . 


Assistant  Director  (or  Worirtorce  (ntormation.. 


Associate  Director  tor  Investigations 

Associate  Director  lor  Career  Entry  and  Employee  Development. 


Director,  Washington  Area  Service  Center.. 
Director,  Office  of  Govemment  Ettiics 


Administrative  services;  informatKX>  n^nagement.  financial  management;  persorv 

nel. 
Retirement  He  and  t)ealtti  insurance. 
Parsormel  management  m  agerK^es.  pay:  position  dassibcetion.  wage  grade  iobs. 

performance  management;  employee  and  labor  relations. 
Govemmem-wide  personnel  statistics,  official  personriel  and  emptoyee  meticat 

foidors. 
Backgmind  irwesbgations  arxt  related  records  on  individuals. 
NatiorNMde  examnng  arwJ  testing  for  employment;  promotions,  adrnnisftatwe  Im» 

judges,  affimvative  employment  programs  lor  mnxxities,  iwomen,  veterans,  and 

the  handicapped;  training. 
Exarrwiing.  testing,  and  training  operations  in  Washington,  DC. 
EttMCS  and  conflict  at  interest. 
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Send  to— 

Fof  subject-matter  about- 

Senior  Executive  Service. 

(c)  Direct  requests  for  records  on 
subjects  not  specifically  referred  to  in 
this  section  or  in  the  Index  to — 

Plans  and  Policies  Division.  Ofrice  of 
Personnel  Management,  Room  6410, 1900  E 
Street  NW.,  Washington,  DC  20415. 

(d)  The  following  is  a  list  of  0PM 
regional  offices.  Address  requests  for 
regional  records  to  the  Regional 
Director,  Office  of  Personnel 
Management  in  the  appropriate  region: 

•  Atlanta  Region — Richard  B.  Russell 
Federal  Building.  Suite  904.  75  Spring  Street. 
SW..  Atlanta.  GA  30303-3019. 

•  Chicago  Region — (ohn  C.  Kluczynski 
Federal  Building,  30th  Floor,  230  South 
Dearborn  Street.  Chicago.  IL  60604. 

•  Dallas  Region — 1100  Commerce  Street. 
Dallas.  TX  75242. 

•  Philadelphia  Region — William ).  Green, 
)r..  Federal  Building,  600  Arch  Street, 
Philadelphia.  PA  19106-1596. 

•  San  Francisco  Region — 211  Main  Street. 
7th  Floor.  San  Francisco,  CA  94105. 

(e)  When  an  organization  does  not 
have  records  in  its  custody.  When  an 
OPM  organization  receives  a  Freedom  of 
Information  Act  request  for  OPM 
records  that  it  does  not  have  in  its 
possession,  it  will  normally  either — 

(1)  Retrieve  the  records  from  the 
organization  that  has  possession  of 
them;  or 

(2)  Promptly  forward  the  request  to 
the  appropriate  organization.  If  a  person 
has  asked  to  be  kept  apprised  of 
anything  that  will  delay  the  o^cial 
receipt  of  a  request  01^  will  provide 
notice  of  this  forwarding  action. 
Otherwise,  OPM  may.  at  its  option, 
provide  such  notice. 

(f)  Applying  the  time  limits.  When 
applying  the  time  limits  in  section  552  of 
title  5.  United  States  Code.  OPM  will  not 
ofHcially  consider  any  request  to  be 
received  until  it  arrives  in  the  OPM 
organization  that  has  responsibility  for 
the  records  sought. 

(g)  Records  from  other  Government 
agencies.  When  a  person  seeks  records 
that  originated  in  another  Government 
agency.  OPM  may  refer  the  request  to 
the  other  agency  for  response. 
Ordinarily.  OPM  will  provide  notice  of 
this  type  of  referral. 

(h)  Creating  records.  If  a  person  seeks 
information  from  OPM  in  a  format  that 
does  not  currently  exist.  OPM  will  not 
ordinarily  compile  the  information  for 
the  purpose  of  creating  a  record  to 
respond  to  the  request.  OPM  will  advise 
the  individual  that  it  does  not  have 
records  in  the  format  sought.  If  other 


existing  records  would  reasonably 
respond  to  the  request  or  portions  of  it. 
OPM  may  provide  these.  If  fees  as 
provided  in  9  294.109  apply  to  any 
alternative  records.  OPM  will  advise  the 
requester  before  providing  the  records. 

9294.108    Procedures  for  obtaining 


(a)  Mailing  or  delivering  a  request. 
Any  person  may  ask  for  records  under 
section  552  of  title  5,  United  States 
Code,  by  directing  a  letter  to  one  of  the 
organizations  listed  in  9  294.107.  or  by 
delivering  a  request  in  person  at  the 
addresses  listed  in  that  section  during 
business  hours  on  a  regular  business 
day. 

(b)  Proper  marking.  Each  request  for 
records  should  have  a  clear  and 
prominent  notation  on  the  first  page, 
such  as  "Freedom  of  Information  Act 
Request."  In  addition,  if  sent  by  mail  or 
otherwise  submitted  in  an  envelope  or 
other  cover,  mark  the  outside  clearly 
and  prominently  with  "FOIA  Request" 
or  "Freedom  of  Information  Act 
Request." 

(c)  Contents  of  request  letter.  A 
request  must  describe  the  records 
sought  in  sufficient  detail  to  enable 
OPM  personnel  to  locate  the  records 
with  a  reasonable  amount  of  effort. 

(1)  OPM  will  regard  a  request  for  a 
specific  category  of  records  as  fuIBUing 
the  requirements  of  this  paragraph,  if  it 
enables  responsive  records  to  be 
identified  by  a  technique  or  process  that 
is  not  unreasonably  burdensome  or 
disruptive  to  OPM  operations. 

(2)  Whenever  possible,  a  request 
should  include  specific  information 
about  each  record  sought,  such  as  the 
date,  number,  title  or  name,  author, 
recipient,  and  subject  matter  of  the 
record. 

(3)  If  an  OPM  organization  determines 
that  a  request  does  not  reasonably 
describe  the  records  sought,  it  will  either 
provide  notice  of  any  additional 
information  needed  or  otherwise  state 
why  the  request  is  insufficient.  OPM  will 
also  offer  the  record  seeker  an 
opportunity  to  confer,  with  the  objective 
of  reformulating  the  request  so  that  it 
meets  the  requirements  of  this  section. 

(d)  Medical  records.  OPM  or  another 
Government  agency  may  disclose  the 
medical  records  of  an  applicant, 
employee,  or  annuitant  to  the  subject  of 
the  record,  or  to  a  representative 
designated  in  writing.  However,  medical 
records  may  contain  information  about 


an  individual's  mental  or  physical 
condition  that  a  prudent  physician 
would  hesitate  to  give  to  the  individual. 
Under  such  circumstances,  OPM  may 
disclose  the  records,  including  the  exact 
nature  and  probable  outcome  of  the 
condition,  only  to  a  licensed  physician 
designated  in  writing  for  that  purpose  by 
the  individual  or  his  or  her  designated 
representative. 

(e)  Publications.  If  the  subject  matter 
of  a  request  includes  material  published 
and  offered  for  sale  (e.g.,  by  the 
Superintendent  of  Documents. 
Government  Printing  Office).  OPM  will 
explain  where  a  person  may  review 
and/or  purchase  the  publications. 

(f)  Responses  within  10  working  days. 
Except  in  unusual  circumstances  (as 
defined  in  5  U.S.C.  552(a)(6)(B)),  OPM 
will  determine  whether  to  disclose  or 
deny  records  within  10-working  days 
after  receipt  of  the  request  (excluding 
weekends  and  holidays)  and  will 
provide  notice  immediately  of  its 
determination  and  the  fees  required,  if 
any,  as  prescribed  by  9  294.109  of  this 
part. 

9294.109    Fees. 

(a)  Applicability  of  fees.  OPM  entities 
.  will  furnish,  without  charge,  reasonable 

quantities  of  material  that  they  have 
available  for  free  distribution  to  the 
public.  Subject  to  payment  of  fees  as 
specified  in  this  section,  OPM  may 
furnish  other  material.  These  fees  are 
intended  to  recoup  the  full  allowable 
direct  costs  of  providing  services. 

(b)  Payment  of  fees.  Individuals  may 
pay  fees  by  check  or  money  order, 
payable  to  the  Office  of  Personnel 
Management. 

(1)  OPM  will  not  assess  fees  for 
individual  requests  if  the  total  charge 
would  be  less  than  $25.  except  as 
provided  in  paragraph  (b)(5)  of  this 
section. 

(2)  If  a  request  may  reasonably  result 
in  a  fee  assessment  of  more  than  $25. 
OPM  will  not  release  records  unless  the 
requester  agrees  to  pay  the  anticipated 
charges. 

(3)  If  the  request  does  not  include  an 
acceptable  agreement  to  pay  fees  and 
does  not  otherwise  convey  a  willingness 
to  pay  fees.  OPM  will  promptly  provide 
notification  of  the  estimated  fees.  This 
notice  will  offer  an  opportunity  to  confer 
with  OPM  staff  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost.  Upon  agreement  to  pay  the 
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required  fees,  OPM  will  further  process 
the  request. 

(4)  As  described  in  9  294.107  of  this 
part,  OPM  ordinarily  responds  to 
Freedom  of  Information  Act  requests  in 
a  decentralized  manner.  Because  of  this, 
OPM  may  at  times  refer  a  single  request 
to  two  or  more  OPM  entities  to  make 
separate  direct  responses.  In  such  cases, 
each  responding  entity  may  assess  fees 
as  provided  by  this  section,  but  only  for 
direct  costs  associated  with  any 
response  the  component  has  prepared. 

(5)  OPM  may  aggregate  requests  and 
charge  fees  accordingly,  when  there  is  a 
reasonable  belief  that  a  requester,  or  a 
group  of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  to  evade  the 
assessment  of  fees. 

(i)  If  multiple  requests  of  this  type 
occur  within  a  30-day  period,  OPM  may 
provide  notice  that  it  is  aggregating  the 
requests  and  that  it  will  apply  the  fee 
provisions  of  this  section,  including  any 
required  agreement  to  pay  fees  and  any 
advance  payment. 

(ii)  Before  aggregating  requests  of  this 
type  made  over  a  period  longer  than  30 
days,  OPM  will  assure  that  it  has  a  solid 
basis  on  which  to  conclude  that  the 
requesters  are  acting  in  concert  and  are 
acting  specifically  to  avoid  payment  of 
fees. 

(iii)  OPM  will  not  aggregate  multiple 
requests  on  unrelated  subjects  from  one 
person. 

(6)  If  fees  for  document  search  are 
authorized  as  provided  in  paragraph  (f) 
of  this  section,  OPM  may  assess  charges 
for  an  employee's  (or  employees')  time 
spent  searching  for  documents  and  other 
direct  costs  of  a  search,  even  if  a  search 
fails  to  locate  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(7)  Services  requested  and  performed 
but  not  required  under  the  Freedom  of 
Information  Act,  such  as  formal 
certification  of  records  as  true  copies, 
will  be  subject  to  charges  under  the 
Federal  User  Charge  Statute  (31  U.S.C. 
483a)  or  other  applicable  statutes. 

(c)  Payment  of  fees  in  advance.  If 
OPM  estimates  or  determines  that  fees 
are  likely  to  exceed  $250,  OPM  may 
require  the  payment  of  applicable  fees 
in  advance. 

(1)  If  an  OPM  official,  who  is 
authorized  to  make  a  decision  on  a 
particular  request,  determines  that  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees.  OPM  will 
provide  notice  of  the  likely  cost  and 
obtain  satisfactory  assurances  of  full 
payment. 

(2)  When  a  person,  or  an  organization 
that  a  person  represents,  has  previously 
failed  to  pay  any  fee  charged  in  a  timely 


manner,  OPM  will  require  full  payment 
of  all  fees  in  advance.  In  this  section,  an 
untimely  payment  is  considered  to  be  a 
payment  that  is  not  made  within  30  days 
of  the  billing  date. 

(3)  If  a  person,  or  an  organization  that 
a  person  represents,  has  not  paid  fees 
previously  assessed,  OPM  will  not  begin 
to  process  any  new  request  for  records, 
until  that  individual  has  paid  the  full 
amount  owed  plus  any  applicable 
interest,  and  made  a  full  advance 
payment  for  the  new  request. 

(4)  If  a  request,  which  requires  the 
advance  payment  of  fees  under  the 
criteria  specified  in  this  section,  is  not 
accompanied  by  the  required  payment, 
OPM  will  promptly  notify  the  requester 
that  he  or  she  must  pay  tfie  required  fee 
within  30  days  and  that  OPM  will  not 
further  process  the  request  until  it 
receives  payment. 

(5)  OPM  may  begin  assessing  interest 
charges  on  an  unpaid  bill  starting  on  the 
31st  day  following  the  date  on  which  the 
bill  was  sent.  Interest  will  be  at  the  rate 
prescribed  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  the  billing. 

(6)  To  encourage  the  repayment  of 
debts  incurred  under  this  subpart,  OPM 
may  use  the  procedures  authorized  by 
Pub.  L  97-365.  the  Debt  Collection  Act 
of  1982.  This  may  include  disclosure  to 
consumer  reporting  agencies  and  the  use 
of  collection  agencies. 

(d)  Waiver  of  fees.  OPM  will  furnish 
documents  under  this  subpart  without 
any  charge,  or  at  a  reduced  charge,  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government,  and  it  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(1)  In  determining  whether  disclosure 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Government,  OPM 
shall  consider  the  following  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government"; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosiu^  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 


contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities. 

(2)  In  determining  whether  disclosure 
of  the  information  is  not  primarily  in  the 
commercial  interest  of  the  requester, 
OPM  will  consider  the  following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest.  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so 

(ii)  The  primary  interest  in  disclosure. 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  An  OPM  official  may  deny  a 
waiver  of  fees  or  a  request  for  a  reduced 
fee  without  further  consideration  if  the 
request  does  not  include  the  following 
information: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  docimient(s); 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use; 

(iii)  A  statement  of  how  the  public  will 
benefit  from  OPM's  release  of  the 
requested  documents;  and 

(iv)  If  specialized  use  of  the 
documents  is  contemplated,  a  statement 
of  the  requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(4)  In  all  cases  the  burden  of  proof 
shall  be  on  the  requester  to  present 
evidence  or  information  in  support  of  a 
request  for  a  waiver  or  reduction  of  fees. 

(5)  A  requester  may  appeal  the  denial 
of  a  waiver  request  as  provided  by 

9  294.110  of  this  part. 

(e)  Rates  used  to  compute  fees.  The 
following  rates  form  the  basis  for 
assessing  reasonable,  standard  charges 
for  document  search,  duplication,  and 
review  as  required  by  5  U.S.C.  552(a)(4). 
The  listing  of  rates  below  should  be 
used  in  conjunction  with  the  fee 
components  listed  in  paragraph  (f)  of 
this  section,  the  first-lOO-pages  of  paper 
copies  exception  in  paragraph  (g)  of  this 
section,  and  the  first-2-hours  manual 
records  search  exception  in  paragraph 
(h)  of  this  section. 


Employee  time..  Salary    rale    plus    16% 

cover  benefits. 
Photocopies        S0.13  a  page. 

(up  to 

8V4"xl4"). 
Printed  S0.25. 

materials, 

per  25  pages 

or  fraction 

thereof. 
Computer  time..  Actual  direct  cost. 


to 
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Actual  direct  cost 


Actual  direct  cost. 


Supplies  and 

other 

material. 
Other  costs 

not 

identified 

above. 


(f)  Fee  components  by  category  of 
user.  For  the  puipose  of  assessing  fees 
under  this  section,  requests  may  have 
three  cost  components.  These  are  the 
cost  of  document  search,  the  cost  of 
duplication,  and  the  cost  of  review. 
When  computing  the  fee  applicable  to  a 
request,  OPM  will  apply  the  rates  in 
paragraph  (e)  of  this  section  to  the  cost 
components  that  apply  to  the  requester's 
category.  Cost  components  apply  to 
categories  of  requesters  as  follows: 

(1)  A  commercial  use  requester.  Pays 
actual  direct  costs  for  document  search, 
duplication,  and  review. 

(2)  A  requester  from  an  educational 
and  non-commercial  scientific 
institution  and  a  representative  of  the 
news  media  — Pays  actual  direct  costs 
for  document  duplication  when  records 
are  not  sought  for  commercial  use. 
(Requesters  in  this  category  do  not  pay 
for  search  and  review.) 

(3)  All  other  requesters.  Pay  actual 
direct  costs  for  document  search  and 
duplication.  (Requesters  in  this  category 
do  not  pay  for  review.) 

(g)  First  100  pages  of  paper  copies. 
There  will  be  no  charge  to  categories  of 
requesters  included  in  paragraphs  (f)(2) 
and  (3)  of  this  section  for  the  first  100 
pages  of  paper  copies,  size  8W  by  11" 
or  11"  by  14"  or  for  a  reasonable 
substitute  for  this  number  of  copies.  An 
example  of  a  reasonable  substitute  is  a 
microfiche  containing  the  equivalent  of 
100  pages. 

(h)  First  2  hours  of  manual  records 
search.  OPM  will  not  charge  requesters 
in  the  "all  other"  category  for  the  first  2 
hours  of  manual  records  search.  If  a 
person  asks  for  records  from  a 
computerized  data  base.  OPM  will  use 
the  following  formula,  promulgated  by 
the  O^ice  of  Management  and  Budget, 
to  provide  the  equivalent,  in  computer 
records  search  time,  of  2  hours  of 
manual  records  search. 

(1)  OPM  will  add  the  hourly  cost  of 
operating  the  central  processing  unit 
that  contains  the  record  information  to 
the  operator's  hourly  salary  plus  16 
percent. 

(2)  When  the  cost  of  a  search 
(including  the  operator's  time  and  the 
cost  of  operating  the  computer  to 
process  a  request)  equals  the  equivalent 
dollar  amount  of  2  hours  of  the  salary  of 
the  person  performing  the  search  (i.e.. 


the  operator),  OPM  will  begin  assessing 
charges  for  computer  search. 
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S  294.1 10 

(a)  When  an  OPM  official  denies 
records  or  a  waiver  of  fees  under  the 
Freedom  of  Information  Act.  the 
requester  may  appeal  to  the — 

Office  of  the  General  Counsel.  Office  of 
Personnel  Management,  Washington,  DC 
20415 

(b)  A  person  may  appeal  denial  of  a 
Freedom  of  Information  Act  request  for 
information  maintained  by  OPM's  Office  j 
of  the  General  Counsel  to  the — 

Deputy  Director.  Office  of  Personnel 
Management  Washington,  DC  20415 

(c)  If  an  official  of  another  agency 
denies  a  Freedom  of  Information  Act 
request  for  records  in  one  of  OPM's 
Government-wide  systems  of  records, 
the  requester  should  consult  that 
agency's  regulations  for  any  appeal 
rights  that  may  apply.  An  agency  may. 
at  its  discretion,  direct  these  appeals  to 
OPM's  Office  of  the  General  Counsel. 

(d)  An  appeal  should  include  a  copy 
of  the  initial  request  a  copy  of  the  letter 
denying  the  request,  and  a  statement 
explaining  why  the  appellant  believes 
the  denying  official  erred. 

(e)  The  appeals  provided  for  in  this 
section  constitute  the  final  levels  of 
administrative  review  that  are  available. 
If  a  denial  of  information  or  a  denial  of  a 
fee  waiver  is  affirmed,  the  requester 
may  seek  judicial  review  in  the  district 
court  of  the  United  States  in  the  district 
in  which  he  or  she  resides,  or  has  his  or 
her  principal  place  of  business,  or  in 
which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia. 

S  294.111    Custody  Of  records;  subpoenas. 

(a)  The  Chief.  Plans  and  Policies 
Division.  Administration  Group,  OPM, 
has  official  custody  of  OPM  records.  A 
subpoena  or  other  judicial  order  for  an 
official  record  from  OPM  should  be 
served  on  the — 

Chief,  Plans  and  Policies  Division.  Office  of 
Personnel  Management.  1900  E  Street  NW.. 
Washington,  DC  20415 

(b)  See  S  297.505  of  this  chapter  for 
the  steps  other  officials  should  take  on 
receipt  of  a  subpoena  or  other  judicial 
order  for  an  official  personnel  record. 

Subpart  D— Cross  References 

§  294.401    References. 

The  table  below  provides  assistance 
in  locating  other  OPM  regulations  in 
Title  5  of  the  Code  of  Federal 
Regulations  that  have  provisions  on  the 
disclosure  of  records: 


Typo  of  inlornuition 

luxation 

Classification  appeal  records 

511.616. 

175.101. 

Employee  pertcxmancp  foWers... 

293.311. 

ExamnatKxi  and  related  sub- 

300.201. 

jects  records. 

Grade     and     pay     retention 

536.307. 

records. 

Investigafive  records - 

736.105. 

Job  grading  reviews  and  ap- 

532.707. 

peals  records. 

Leave  records _ 

297  Subpart  E. 

Medical  information 

297.204  and  297 

Subpart  E. 

Official  Pefsonf>el  Folders 

293.311. 

Privacy  and  persorviel  records.... 

297. 

Retrement 

831.106. 

(FR  Doc.  89-13952  Filed  6-12-89: 8:45  am) 

BIUJNG  COM  6339-01-41 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 

[No.  89-1526) 
RIN  3068-AA71 

Bonds  for  Directors,  Officers, 
Emptoyees,  and  Agents;  Form  of  and 
Amount  of  Bonds 

Date:  ]une  1. 1989. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACnON:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC"),  is  amending  its 
regulations  pertaining  to  the  permissible 
deductible  amount  for  bonds  for 
directors,  officers,  employees,  and 
agents  of  institutions  the  accounts  of 
which  are  insured  by  the  FSLIC  ("FSLIC- 
insured  institutions").  The  amendment 
modifies  the  current  schedule  for 
calculating  the  permissible  deductible  to 
provide  for  a  minimum  permissible 
deductible  of  $50,000.  This  action  is 
being  taken  in  order  to  adjust  the 
permissible  deductible  to  corresponding 
increases  in  the  insurance  market  and  to 
relate  deductibles  to  the  additional 
protection  offered  the  FSLIC  by  an 
institution's  tangible  capital. 
EFFECTIVE  DATE:  July  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  L  Hausch.  Financial  Analyst. 
(202)  906-7488:  Kathleen  ODea  Willard. 
Assistant  Director,  (202)  906-6789: 
Patrick  G.  Berbakos,  Director,  (202)  906- 
6720,  Office  of  District  Banks,  Federal 
Home  Loan  Bank  Board,  1700  G  Street. 
NW..  Washington.  DC  20552;  or  Linda 
Matthias,  Policy  Analyst,  (202)  331-4597; 
Edward  ).  Taubert,  Deputy  Director. 


Policy  (202)  331-4588,  Office  of 
Regulatory  Activities.  801 17th  Street. 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  In  Order 

to  'adjust  the  permissible  deductible  to 
increases  corresponding  with  the 
insurance  market  rates  and  to  relate 
permissible  deductibles  to  the  additional 
protection  offered  FSLIC  by  an  insured 
institution's  tangible  capital,  the  Board 
proposed  to  amend  12  CFR  563.19(b)  to 
delete  the  current  schedule  for 
calculating  the  permissible  deducfible. 
The  Board  proposed  to  establish  a  new 
method  for  calculating  the  permissible 
deductible,  allowing  the  permissible 
deductible  to  be  the  higher  of  either  five 
percent  of  tangible  capital  as  defined  in 
S  563.9-8(b)(12)  or  $50,000.  Board  Res. 
No.  88-1181,  53  FR  45484  (November  10. 
1988).  The  comment  period  expired  on 
January  9. 1989.  The  Board  received  21 
comments  in  response  to  this  proposal. 
Twelve  were  submitted  by  savings 
institutions,  seven  by  trade  associations, 
one  by  an  insurance  broker  and  one  by 
an  insurance  company  which  is  the 
wholly  owned  subsidiary  of  a  trade 
association.- 

Six  of  the  commenters  supported  the 
proposal  essentially  as  proposed,  twelve 
commenters  favored  amending  the 
proposal  before  adoption,  two  were 
opposed  to  the  proposal,  and  one  felt 
that  the  proposal  was  favorable  but  not 
necessary. 

A  majority  of  those  commenting 
supported  the  need  for  the  proposal 
citing  that  very  few  insurance 
companies  have  offered  quotes  on  the 
blanket  bond  and  those  that  have,  did 
not  offer  quotes  under  $100,000.  One 
commenter  pointed  out  that  while 
fidelity  bond  coverage  is  extremely 
costly  to  a  large  number  of  institutions, 
such  coverage  is  nearly  out  of  reach  for 
de  novo  institutions.  Another  commenter 
said  that  although  its  institution  is 
currently  eligible  for  fidelity  bond 
coverage,  the  premium  is  at  a  level 
which  has  had  a  significant  adverse 
impact  on  its  regulatory  capital. 

Four  of  the  commenters  who  favored 
adopting  the  proposal  with  amendments 
expressed  the  opinion  that  RAP  or 
GAAP  capital  should  be  used  in  the 
base  calculation  instead  of  tangible 
capital.  Several  of  the  commenters  cited 
the  example  of  an  institution  within 
compliance  under  RAP  or  GAAP  but 
with  a  negative  tangible  capital  being 
unable  to  obtain  bond  coverage  with  a 
deductible  within  the  proposed 
limitation. 

One  of  the  commenters  suggested  that 


the  permissible  deductible  be  the  higher 
of  ten  percent  of  the  amount  of  the  bond 
purchased  or  $50,000.  The  commenter 
stated  that  if  the  pennissible  deductible 
is  ten  percent  of  the  amount  of  the  bond 
purchased,  those  institutions  that  wish 
to  retain  a  higher  amount  of  the  risk 
and/or  those  forced  to  obtain  a  higher 
deductible,  would  not  be  in  violafion  of 
the  existing  regulations  regarding 
permissible  deductible. 

Four  commenters  suggested  that 
exemptions  from  fidelity  bond  coverage 
be  issued.  One  commenter  urged  that 
the  Board  permit  insured  institutions  to 
apply  for  exemptions  from  fidelity  bond 
coverage  on  an  annual  basis  if  they  are 
able  to  show  that  they  made  a  good 
faith  effort  to  obtain  a  reasonably  priced 
bond  and  were  unsuccessful  in  securing 
them.  Another  commenter  suggested 
that  institutions  be  permitted  to  obtain 
the  best  fidelity  bonds  available,  even  if 
the  deductibles  exceed  those  outlined  in 
the  proposal  or  if  the  effective  coverage 
amounts  are  less  than  those  specified  in 
the  proposal.  That  commenter  also 
supported  a  special  exception.  i.e.. 
waiving  the  fidelity  bond  requirement  in 
any  one  year.  One  commenter  favored 
permitting  an  insured  institution  whose 
deductible  exceeds  the  bond 
requirement  to  forego  obtaining  a 
fidelity  bond  and  pursue  self-insurance 
instead.  Citing  the  same  situation, 
another  commenter  concluded  that  the 
institution  should  be  "exempt  from 
obtaining  coverage  if  its  management 
concludes  that  going  without  coverage 
would  be  prudent  on  the  basis  of  a  cost/ 
benefit  analysis  of  the  coverage  offered 
and  the  premium  quoted." 

One  of  the  commenters  who  disagreed 
with  the  proposal  said  that  the 
deductible  amount  of  $50  000  for  the 
bonds  was  too  low.  In  addition,  it 
pointed  out  that  such  a  deductible 
would  effectively  increase  premiums. 
Another  commenter  urged  the  Board  to 
either  remove  the  regulation  requiring 
blanket  bonds  in  its  entirety  or  insert 
provisions  allowing  institutions  to  self- 
insure.  They  also  stated  that  valuation 
allowances  should  be  allowed  to  cover 
the  types  of  losses  that  are  covered  by 
blanket  bonds;  e.g.,  based  on  percentage 
of  liabilities,  percentage  of  average  cash 
maintained  on  bond,  location  in  high 
crime  areas,  analysis  of  internal  controls 
by  Board  examiners  and  other  related 
factors. 

The  Board  noted  in  its  proposed  rule 
that  there  was  a  possibility  of  the 
anomalous  situation  wherein  the 
deductible  as  calculated  would  be 
higher  than  the  $3  million  limit  to  bond 


coverage  pursuant  to  §  563.19(b).  To 
address  this  as  well  as  other  areas  of 
S  563.19,  the  Board  is  simultaneously 
issuing  an  advance  notice  of  proposed 
rulemaking  (ANPR)  to  solicit  comments 
on  the  entire  fidelity  bond  regulation. 
Specifically,  the  Board  requests 
comments  on  the  appropriate  amount  of 
bond  needed  as  well  as  examples  of 
what  insured  institutions  are  paying  as 
premiums  and  for  what  amount  of 
coverage. 

In  addition,  the  Board  has  deferred 
acting  on  the  proposed  five  percent  of 
tangible  capital  proposal  until  comments 
on  the  ANPR  are  received.  The  Board, 
however,  is  modifying  the  current 
deductible  schedule  to  provide  that  the 
minimum  deductible  may  be  $50,000. 
Also,  the  Board  requested  comment  on 
the  proposed  removal  of  the  sentence 
permitting  an  increase  of  the  permissible 
deductible  to  a  maximum  of  three  times 
the  permissible  amount  when  losses 
exceed  50%  of  the  premium.  Since  no 
comments  were  received  in  this  area, 
the  Board  is  hereby  removing  this 
sentence  from  the  regulation. 

Having  considered  the  comments 
summarized  above  and  noting  the 
Board's  issuance  of  an  ANPR  on  the 
entire  fidelity  bond  regulation,  the  Board 
is  adopting  a  revised  amendment  to  12 
CFR  563.19  to  permit  a  permissible 
deductible  of  $50,000  for  bonds  for 
directors,  officers,  employees,  and 
agents  of  insured  institutions. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604.  the  Board  is 
providing  the  following  final  regulatory 
flexibility  analysis. 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  the  SUPPLEMENTARY  INFORMATION. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION. 

3.  Significant  alternative  minimizing 
the  small-entity  impact  and  agency 
response.  The  rule  would  in  fact  ease 
the  burden  on  small  institutions  by 
allowing  a  more  reasonable  permissible 
deductible. 

List  of  Subjects  in  12  CFR  563 

Bank  deposit  insurance.  Currency. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  563,  Subchapter  D,  Chapter 
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V,  Title  IZ  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D-fEDERAL  SAVNfQS  AND 
LOAN  INSURANCE  CORPORATION 

PART  S63-OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows. 

Authority:  Sec  1. 47  Stat.  725,  as  amended 
(12  U.S.C  1421  el  seq.y.  sec  5A.  47  Stat.  727. 
as  added  by  sec.  1, 64  Stat.  256,  as  amended 
(12  U.S.C.  1425a):  sec  sa  47  Stat  727.  as 
added  by  sec  4. 80  Stat.  824.  as  amended  (12 
U.S.C  1425b|:  sec  17, 47  Stat.  736,  as 
amended  (12  U.S.C.  1437);  sec  2. 48  Stat.  12a 
as  amended  (12  U.S.C.  1462):  sec  5,  48  Stat 
132,  as  amended  (12  U.S.C  1464):  sees.  401- 
407. 48  StaL  1256-1280.  as  amended  (12  U.S.C 
1724-1730):  sec  408, 82  Stat.  5.  as  amended 
(12  U.S.C.  1730a):  sec  1204, 101  Slat.  662  (12 
U.S.C  3806):  Reorg.  Plan  No.  3  of  1947. 12  FR 
4981.  3  CFR,  1943-1948  Comp.,  p.  1071. 

2.  Amend  S  563.19  by  revising 
paragraph  (b)  to  read  as  follows: 

$563,19   Bonds  foe  directors,  ofilosra, 
smpteysss,  and  agsnts;  form  of  snd 
amount  of  bonds. 

***** 

(b)  No  insured  institution  shall  be 
required  to  maintain  such  bond 
coverage  in  an  amount  greater  than 
$3,000,000.  Such  bond  coverage  may 
provide  for  a  deductible  amount  from 
any  loss  which  otherwise  would  be 
recoverable  from  the  bonding  company. 
A  deductible  amount  may  be  applied 
separately  to  one  or  more  insuring 
agreements.  The  bond  shall  not  provide 
for  more  than  one  deductible  amount 
from  all  losses  caused  by  the  same 
person  or  caused  by  the  same  persons 
acting  in  collusion  or  combination  in 
cases  in  which  such  losses  result  from 
dishonesty  of  employees  (as  defined  in 
the  bond).  A  deductible  shall  not  exeed 
an  amoimt  determined  according  to  the 
following  schedule: 


175.000,000  and  undar 

75.000.001  to  250.000.000.. 


Omt  250.000.000. 


daductkiia 


160,000. 

S2S.000  plus  .0005 
o(  base  owar  S25 

nvNion. 
$137,500  phis  .0001 
(X  base  $250 


By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni. 
Assislant  Secretary. 
|FR  Doc.  89-13915  Filed  6-12-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaca  Docket  Na  86-ASW-54] 

RevWon  of  Control  Zone;  Hood  Army 
Airfl«ld(AAF),TX 

AQCNCV:  Federal  Aviadon 
Administration  (FAA).  DOT. 
ACnofC  Final  rule. 

summary:  This  amendment  will  revise 
the  control  zone  located  at  Hood  Army 
Airfield  (AAF).  TX.  The  existing  Hood 
AAF  Control  Zone  became  effective  on 
November  19, 1987,  and  was  described 
as  "Within  3-mile  radius  of  the  Hood 
AAF  *  *  '."This  3-mile  radius  of  the 
Hood  AAF  should  have  been  large 
enough  to  touch  the  adjoining  Robert 
Gray  AAF  Control  Zone.  However,  it 
has  been  determined  that  the  3-mile 
radius  of  Hood  AAF  is  not  wide  enough 
to  touch  the  Robert  Gray  AAF  Control 
Zone  and  must  be  enlarged  to  within  a 
3.5-mile  radius  of  Hood  AAF.  This 
revision  will  allow  the  Hood  AAF 
Control  Zone  and  the  Robert  Gray  AAF 
Control  Zone  to  touch.  The  Robert  Gray 
AAF  Control  Zone  will  not  be  affected 
by  this  revision. 

EFFECTIVC  date:  0901  utc.  July  27. 1969. 
FOR  PURTNCR  INFORMATION  CONTACT: 
Bruce  C.  Beard.  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Wordi.  TX  76193- 
0S3a  telephone  (817)  624-5561. 
SUPPLEMENTARY  information: 

History 

On  February  15. 1989.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  control  zone 
located  at  Hood  AAF,  TX  (54  FR  8555). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E.  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  control  zone  located  at  Hood  AAF. 
TX.  The  existing  part-time  Hood  AAF 
Control  Zone  became  effective  on 
November  19, 1987.  The  control  zone 


was  described  as  "Within  a  3-mile 

radius  of  the  Hood  AAF and  was 

expected  to  be  large  enough  to  touch, 
but  not  overiie.  the  adjoining  Rot>ert 
Gray  AAF  Control  Zone.  It  has  been 
determined  that  a  3-mile  radius  of  the 
Hood  AAF  is  not  wide  enough  to  do  this: 
therefore  the  Control  Zone  needs  to  be 
enlarged  to  within  a  3.5-mile  radius  of 
the  Hood  AAF.  This  revision  will  cause 
the  Hood  AAF  Control  Zone  and  the 
Robert  Gray  AAF  Control  Zone  to  touch. 
This  will  be  the  only  change  to  the  Hood 
AAF  Control  Zone.  The  Robert  Gray 
AAF  Control  Zone  will  not  be  affected 
by  this  revision. 

The  FAA  has  determined  that  this  . 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  pi  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  1346(a).  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.69. 

971.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Hood  Anny  Airfield  (AAF),  TX  (Amended) 

By  changing  the  first  sentence  of  the 
existing  legal  description  to  read:  "Within  a 
3.5-mile  radius  of  the  Hood  AAF  (latitude 

31'"08'13"N.,  longitude  97M2'49"W.) 

The  remainder  of  the  legal  description  will 
remain  unchanged. 


Issued  in  Fort  Worth.  TX,  on  May  22, 1989. 
LarryLCraig. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

|FR  Doc  89-13921  Filed  6-12-89!  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  8S-ASW-63] 

Revision  of  Transition  Area;  Morrilton, 
AR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  transition  area  located  at  Morrilton. 
AR.  The  development  of  a  new  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  27  at  the  Morrilton  Municipal 
Airport,  utilizing  the  Bridge 
Nondirectional  Radio  Beacon  (NDB),  has 
made  this  revision  necessary.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  NDB  RWY  27 
SLAP  to  the  Morrilton  Municipal  Airport. 
Coincident  with  this  action,  the  status  of 
the  Morrilton  Municipal  Airport  will 
change  from  visual  flight  rules  (VFTl)  to 
instrument  flight  rules  (IFR). 
EFFECTIVE  DATE:  0901  u.t.c.  July  27. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530.  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  15, 1989.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  transition  area 
located  at  Morrilton.  AR  (54  FR  8554). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comnients  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
17.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E,  dated  January  3. 
1989/ 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Morrilton. 
AR.  The  development  of  a  new  NDB 
RWY  27  SIAP  to  the  Morrilton 


Municipal  Airport,  utilizing  the  Bridge 
NDB.  has  necessitated  this  revision.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  NDB  RWY  27 
SLAP.  Coincident  with  this  action  is  the 
changing  of  the  status  of  the  Morrilton 
Municipal  Airport  from  VFR  to  IFR. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Morrilton.  AR  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  P>etit  Jean  Airport  (latitude 
35°08'ir'  N..  longitude  92°54'34"  W.),  and 
within  3.5  miles  each  side  of  the  216°  l>earing 
from  the  Morrilton  NDB  (latitude  35°07'or'  N., 
longitude  92°55'30"  W.)  extending  from  the 
8.5-mile  radius  area  to  11.5  miles  southwest 
of  the  Morrilton  NDB:  and  within  a  10-mile 
radius  of  the  Morrilton  Municipal  Airport 
(latitude  35°08'10"  N.,  longitude  92''42'48"  W.); 
excluding  that  portion  that  overlies  the  Little 
Rock,  AR,  Transition  Area. 


Issued  in  Fort  Worth,  TX  on  May  22. 1989. 
Larry  L.  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  89-13923  Filed  6-12-89:  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  8S-ASW-48I 

Revision  of  Transition  Area;  Lake 
Charles,  U^ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  amendment  will  revise 
the  transition  area  located  at  Lake 
Charles,  LA.  The  development  of  a  new 
VOR  RWY  33  standard  instrument 
approach  procedure  (SIAP)  to  the 
Chennault  Industrial  Airpark,  utilizing 
the  Lake  Charles  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC).  has  made 
this  revision  necessary.  The  intended 
effect  of  this  revision  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  new  VOR  RWY  33  SIAP  to 
the  Chennault  Industrial  Airpark. 

EFFECTIVE  DATE:  0901  utC,  July  27.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 

SUPPI.EMENTARY  INFORMATION: 
History 

On  March  17, 1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  revising 
the  transition  area  located  at  Lake 
Charles,  LA  (54  FR  11231). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E,  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Lake 
Charles.  LA.  The  development  of  a  new 
VOR  RWY  33  SIAP  to  the  Chennault 
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Industrial  Airpark,  utilizing  the  Lake 
Charles  VORTAC.  has  necessitated  this 
revision.  The  intended  effect  of  this 
revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10654: 49  U.S.C.  106(g) 
(Revised  Pub.  L  07-449.  (anuary  12. 1963):  14 

CKR 11. ee. 

§7l.ltl   (AflMndMl] 

2.  Section  71.181  is  amended  as 
follows: 

Uke  Charifl*.  LA  (Revlswl] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  a5-mile 
rudius  of  the  Lake  Charles  Municipal  Airport 
llatilude  30°07'32'  N.,  longitude  93*13'22'  W.); 
iind  within  an  8.5-niile  radius  of  the 
Chennault  Industrial  Airpark  (latitude 
30'12'45'  N.,  longitude  93'08'37'  W.),  and 
within  5  miles  each  side  of  the  155'  radial  of 
(he  Lake  Charles  VORTAC  (latitude 
30*06'29'  N..  longitude  93'06'20'  W.). 
extending  from  the  8.3-mile  radius  area  of  the 
Chennault  Industrial  Airpark  to  15  miles 
southeast  of  the  Chennault  Industrial 
Airpark. 


Issued  in  Fort  Worth,  TX,  on  May  22, 1989. 
Larry  L.  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  89-13922  Filed  6-12-89: 8:45  am] 
■NXINQ  COM  MW-IS-ll 


14  CFR  Part  71 

[AlrspM*  Docket  No.  8»-ASW-01] 

EstabllshnMnt  of  Transition  Aroa; 
Spearman,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  will 
establish  a  new  transition  area  at 
Spearman,  TX.  There  is  an  existing 
VOR/DME  RWY  2  standard  instrument 
approach  procedure  (SIAP)  to  the 
Spearman  Municipal  Airport,  utilizing 
the  Borger  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC);  however, 
there  was  never  a  transition  area 
created  for  this  SIAP.  The  intended 
effect  of  this  amendment  is  to  establish 
a  new  transition  area,  thus  providing 
adequate  controlled  airspace  for  aircraft 
executing  the  existing  VOR/DME  RWY 
2  SIAP  to  the  Spearman  Municipal 
Airport. 

CFFBCTIVE  DATC  0901  U.T.C..  July  27, 
1989. 

FOn  FURTHEII  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530.  telephone  (817)  624-5561. 
SUPPLEMENTARY  INPORMATKM: 

History 

On  February  15. 1989.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  a  new  transition 
area  at  Spearman.  TX  (54  FR  8556). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  17.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E.  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 


establish  a  transition  area  at  Spearman. 
TX.  There  is  an  existing  VOR/DME 
RWY  2  SIAP  to  the  Spearman  Municipal 
Airport,  utilizing  the  Borger  VORTAC: 
however,  a  transition  area  was  never 
created  for  this  SIAP.  This  amendment 
will  establish  a  transition  area  for  the 
VOR/DME  RWY  2  SIAP.  The  intended 
effect  of  this  amendment  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  VOR/DME  RWY  2  SIAP 
to  the  Spearman  Mimicipal  Airport. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  I*art  71  ■ 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

{71.181    lAmendedl 

2.  Section  71.181  is  amended  as 
follows: 

Spearman.  TX  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Spearman  Municipal  Airport  (latitude 
36*13'05"  N.,  longitude  101*11'47"  W.). 

Issued  in  Fort  Worth,  TX.  on  May  22, 1989. 
Larry  L.  Craig, 

Manager,  Air  Traffic  Division  Southwest 
Region. 
|FR  Doc.  89-13924  Filed  6-12-89:  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  89-AWP-9) 

Establishment  of  VOR  Federal  Airway 
and  Alteration  of  VOR  Federal  Airway; 
California 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  designates 
Federal  Airway  V-587  and  alters 
Federal  Airway  V-283  in  the  vicinity  of 
Daggett,  CA.  These  airways  provide  a 
major  feeder  route  for  the  Los  Angeles 
Basin  area.  This  action  reduces 
controller  workload  and  decreases  the 
possibility  of  pilots  confusing  routing 
clearances. 

EFFECnVE  date:  0901  u.t.c,  July  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
V-587  and  alters  V-283  in  the  vicinity  of 
Daggett,  CA.  Federal  Airway  V-587  will 
encompass  the  dogleg  portion  of  V-283 
over  the  Daggett  very  high  frequency 
omni-directional  radio  range  and 
tactical  air  navigational  aid  (VORTAC). 
These  airways  provide  a  major  feeder 
route  for  the  southern  portion  of  the  Los 
Angeles  Basin  area.  This  action  saves 
fuel,  aids  flight  planning  and  reduces 
controller  workload.  Because  this  action 
renumbers  airways  that  are  presently 
established  and  does  not  involve  any 
changes  in  airspace  except  to  include 
the  dogleg  portion  of  V-283  in  V-587, 1 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rules"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFH  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U  S.C.  106(g] 
(Revised  Pub  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-587  [NewJ 

From  Homeland,  CA;  via  INT  Homeland 
007°  and  Hector,  CA.  226"  radials;  INT  Hector 
226°  and  Daggett,  CA.  187°  radials;  Daggett; 
INT  Daggett  062°  and  Boulder  City.  NV.  228° 
radials;  to  Boulder  City. 

V-283  (Amended) 

By  removing  the  words  "INT  Hector  226° 
and  Daggett.  CA.  187°  radials;  Daggett;  INT 
Daggett  062°  and  Boulder  City.  NV.  228° 
radials;  to  Boulder  City."  and  substituting  the 
words  "Hecton  to  Boulder  City.  NV." 

Issued  in  Washington.  DC,  on  May  25. 1989. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  89-13980  Filed  6-12-89;  8:45  am) 

BILUNG  COOE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  a8-ANM-2] 

Alteration  of  VOR  Federal  Airway  V- 
220;  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  Federal  Airway  V-220 
located  in  the  vicinity  of  Meeker,  CO. 
The  V-220  extension  from  Meeker  to 


Grand  Junction,  CO,  improves  the  flow 
of  traffic  in  the  Aspen,  CO.  area  and 
around  other  snowbelt-area  airports. 
This  action  improves  flight  planning  and 
provides  controlled  airspace  over 
mountainous  territory. 
EFFECTn/E  DATE:  0901  u.t.c.  July  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Ser\'ice.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  (202)  267-9250. 
SUPPl^MENTARY  INFORMATION: 

History 

On  August  15. 1988.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Avidtion 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  Federal  Airway  V-220 
located  in  the  vicinity  of  Meeker.  CO. 
(53  FR  30695)  The  V-220  extension  from 
Meeker  to  Grand  Junction,  CO.  improves 
the  flow  of  traffic  in  the  Aspen,  CO.  area 
and  around  other  snowbelt-area 
airports.  This  action  improves  flight 
planning  and  provides  controlled 
airspace  over  mountainous  territory. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section  71 
123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  VOR  Federal  Airway  V- 
220  located  in  the  vicinity  of  Meeker. 
CO.  This  alteration  extends  V-220  from 
Meeker  to  Grand  Junction.  CO,  via  a 
south  dogleg.  This  action  improves 
traffic  flow  in  snow  country  airports 
located  in  the  vicinity  of  Aspen,  CO. 
These  changes  also  support  terminal 
procedures  by  providing  missed 
approach  routes  for  holding  over  en 
route  fixes.  This  action  improves  flight 
planning  and  increases  airport  capacity 
during  instrument  weather  conditions. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


25104  Federal  Register  /  Vol.  54.  No.  112  /  Tuesday,  )une  13,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13.  1989  /  Rules  and  Regulations  25105 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafTic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR.Federal 
airways. 

Adoptioii  of  tlM  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSFACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlKMity.  49  U  S.C  1348(a).  1354(a),  1510: 
Executive  Order  10654: 49  U.S.C  106(g) 
(Revised  Pub  L  97-449,  January  12. 1983);  14 
CFR  11-86. 

{71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-221    lAraendedl 

By  removing  the  words  "From  Nfeeker, 
CO:"  and  substituting  the  words  "From 
Grand  Junction.  CO.  25  miles.  90  MSI«  28 
miles,  120  MSI^  INT  Grand  Junction  076*  and 
Meei(er.  CO.  16r  radials:  Meeker" 

Issued  in  Washington.  DC  on  June  1, 1989. 

Hafold  W.  Beckar. 

Manager,  Airspace-Rulea  and  Aeronautical 
Information  Division. 

[FR  Doc  89-13981  Filed  6-12-89;  8:46  amj 
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14  CFR  Part  71 

(Airspace  Docket  No.  tft-AWP-U) 

Realignment  of  VOR  Federal  Airway 
V- 2;  Hawaii 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  HOT. 

action:  Final  rule;  request  for 
comments. 


:  This  amendment  changes  the 
width  of  a  segment  of  Federal  Airway 
V-2  located  between  Upolu  Point,  HI, 
and  Lanai,  HI.  The  FAA  has  determined 
that  the  distance  between  the  airway 
and  Restricted  Areas  R-3104A  and  R- 
3104B  is  less  than  4  miles  from  the 


centerline  of  V-2.  This  action  corrects 
the  description  of  V-2  in  that  area  by 
reducing  the  airway  width  on  the  south 
side  to  3  miles  which  eliminates  the 
airway's  intrusion  into  R-3104A  and  R- 
3104B.  This  action  increases  safety  in 
that  area. 

DATIS:  Effective  date— 0901  u.t.c.,  July 
27, 1989.  Comments  must  be  received  on 
or  before  July  24, 1989. 

AOORtsan:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Trafflc 
Division.  AWP-50a  Doclcet  No.  89- 
AWP-17,  Federal  Aviation 
Administration.  P.O.  Box  92007, 
Woridway  I\>stal  Center,  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Doclcet.  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Cotmsel.  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

RM  RNITHeR  MTONMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  TrafHc 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-^025a 

aUPPLCMENTARY  INPOflMATION: 

Request  for  Comments  on  the  Rule 

This  action  is  in  the  form  of  a  final 
rule,  which  involves  reducing  the  airway 
width  of  a  segment  of  V-2  between 
Upolu  Point.  HI.  and  Lanai,  HI,  to  assure 
that  V-2  does  not  penetrate  R-3104A 
and  R-3104B.  This  action  reduces  the 
airway  width  from  4  miles  to  3  miles  on 
the  south  side.  Although  this  action  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 


The  Rule 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  reduce 
the  width  of  VOR  Federal  Airway  V-2. 
located  between  Upolu  Point,  HI,  and 
Lanai,  HI.  The  current  alignment  of  V-2 
penetrates  R-3104A  and  R-3104B.  This 
action  reduces  the  width  of  V-2  on  the 
south  side  from  4  miles  to  3  miles, 
thereby  increasing  safety  in  that  area. 
Section  71.127  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
amend  the  description  of  V-2  located 
between  Upolu  Point.  HI.  and  Lanai,  HL 
by  reducing  the  airway  width  from  4 
miles  to  3  miles  on  the  south  side  so  that 
V-2  does  not  penetrate  R-3104A  and  R- 
3104B.  For  the  reasons  discussed,  good 
cause  exists  for  making  this  amendment 
effective  coincident  with  the  next 
effective  date.  Therefore,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore —  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 

amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854: 49  U.S  C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.127    [Amended] 

2.  Section  71.127  is  amended  as 
follows: 

V-2    (Revised) 

From  Honolulu.  HI,  via  Lanai.  HI:  INT 
[.anal  106°  and  Upolu  Point,  HI.  305*  radials: 
Upolu  Point  (4  miles  N  and  3  miles  S  of 
centerline);  INT  Upolu  Point  093°  and  Hilo, 
HI.  336°  radials;  Hilo.  The  airspace  within  R- 
3104A  and  R-3104B  is  excluded. 

Issued  in  Washington,  DC,  on  June  1, 1989. 
Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  89-13982  Filed  6-12-89;  8:45  amj 

BILUNQ  CODE  4t10-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-AEA-10} 

Alteration  of  VOR  Federal  Airways; 
Virginia 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-4,  V- 
92.  V-144,  V-174  and  V-214.  The  FAA 
has  scheduled  to  decommission  the 
Shawnee  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigational  aid  (VORTAC)  located  at 
Winchester  Regional  Airport.  VA.  This 
action  amends  the  descriptions  of  all 
airways  affected  by  the 
decommissioning  of  the  Shawnee 
VORTAC. 

EFFECTIVE  DATE!  0901  u.t.c.  July  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Jesse  B.  Bogan,  Jr.,  Airspace  Branch 
(ATO-240),  Airspace — Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  30, 1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  realign 
VOR  Federal  Airways  V-4.  V-92,  V-144. 
V-174  and  V-214  (54  FR  13071).  Due  to 
the  planned  decommissioning  of  the 
Shawnee  VORTAC  located  at 
Winchester  Regional  Airport,  VA,  all 
airways  affected  by  the  planned 
decommissioning  are  being  altered. 
Interested  parties  were  invited  to 


participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  descriptions  of  Federal  Airways  V- 
4,  V-92,  V-144,  V-174  and  V-214.  The 
FAA  has  scheduled  to  decommission  the 
Shawnee  VORTAC  located  at 
Winchester  Regional  Airport,  VA.  This 
action  amends  the  descriptions  of  all 
airways  affected  by  the 
decommissioning  of-the  Shawnee 
VORTAC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510, 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 


V-4    lAmendedJ 

By  removing  liie  words  "Shawnee,  VA;  to 
Armel,  VA."  and  substituting  the  words  "INT 
Kessel  09r  and  Armel.  VA.  292°  radials:  to 
Armel." 

V-92    (Amended) 

By  removing  the  words  "INT  Bellaire  107* 
and  Grantsville  285'  radials;  Grantsville: 
Shawnee,  VA."  and  substituting  the  words 
"INT  Bellaire  107°  and  Grantsville,  MD.  285' 
radials:  Grantsville;  INT  Grantsville  124'  and 
Armel.  VA.  292°  radials;  to  Armel." 

V-144    (Amendedl 

By  removing  the  words  "Linden,  VA;  to 
INT  Linden  104°  and  Casanova.  VA.  348' 
radials."  and  substituting  the  words  "to 
Linden.  VA." 

V-174    lAroeodedJ 

By  removing  the  words  "Elkins,  WV;  to 
Shawnee,  VA."  and  substituting  the  words 
"to  Ellsins.  WV.' 

V-214    lAmended] 

By  removing  the  words  "INT  Bellaire.  108" 
and  Indian  Head.  PA.  254°  radials;  Indian 
Head;  Martinsburg,  WV;"  and  substituting 
the  words  "INT  Bellaire  107"  and  Grantsville. 
MD.  285°  radials:  Grantsville;  Martinsburg. 
WV;' 

Issued  in  Washington,  DC.  on  June  1, 1989. 

Harold  W.  Becker. 

Manager  Airspace — Rules  and  Aeroitauticul 
Information  Division. 

|FR  Doc.  89-13983  Filed  6-12-89;  8:45  am) 
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14  CFR  Part  75 


I  Airspace  Docket  No.  88-AWP-201 

Alteration  of  Jet  Route;  Arizona 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
description  of  Jet  Route  J-212  between 
Buckeye,  AZ.  and  Palm  Springs.  CA. 
This  action  will  aid  in  improving  the 
traffic  flow  into  Palm  Springs  and  the 
Los  Angeles  Basin  Airports  by  lowering 
the  minimum  en  route  altitude  (MEAJ. 
northwest  of  Buckeye,  from  31.000  feel 
mean  sea  level  (MSL)  to  26.000  feel  MSL 

EFFECTIVE  DATE:  0901  U.t.C,  July  27.  1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591: 
telephone:  (202)  267-9255. 


BEST  COPY  AVAILABLE 
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SUPPLEMENTARY  INFORMATKHt: 
History 

On  March  3, 1989,  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  Jet 
Route  J-212  between  Buckeye.  AZ.  and 
Palm  Springs,  CA  (54  PR  9065).  In  the 
past,  the  MEA  of  31.000  feet  MSL 
between  Buckeye  and  Palm  Springs 
created  air  traffic  control  problems  for 
aircraft  arriving  at  Palm  Springs  and  the 
Los  Angeles  Basin  Airports.  This  jet 
route  was  altered  by  lowering  the  MEA. 
northwest  of  Buckeye,  to  26.000  feet 
MSL  This  action  will  aid  in  improving 
the  flow  of  traffic  to  Palm  Springs  and 
the  Los  Angeles  Basin  Airports. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
]  landbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Jet  Route  1-212  between 
Buckeye,  AZ,  and  Palm  Springs,  CA. 
This  jet  route  was  altered  by  lowering 
the  MEA,  northwest  of  Buckeye,  to 
26.000  feet  MSL  This  action  will  aid  in 
improving  the  flow  of  traffic  to  Palm 
Springs  and  the  Los  Angeles  Basin 
Airports. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regul<itory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§75.100   (Amended) 

2.  Section  75.100  is  amended  as 
follows: 

)-212    (Revised] 

From  Stanfield.  AZ;  Buckeye,  AZ:  INT 
Buckeye  283°  and  Palm  Springs,  CA,  093- 
radiais;  to  Palm  Springs. 

Issued  in  Wasliington,  DC  on  May  24, 1989. 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  89-13979  Filed  6-12-89: 8:45  amj 

BIUJNG  COM  4aiO-13-« 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

|DfctC-32S1] 

Alaroo  Rent-A-Car,  Inc;  Prohibited 
Trade  Practices,  and  Afflnnative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  aHeged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Fort  Lauderdale.  Fla.  rental  company  to 
disclose  charges,  terms  and  conditions 
that  are  mandatory  or  are  not 
reasonably  avoidable,  to  every 
consumer  who  inquires  about  the  prices. 
DATE:  Complaint  and  Order  issued  April 
28. 1989.  > 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Gambale  or  Ronald  Waldman. 
New  York  Regional  Office.  Federal 
Trade  Commission.  2243  Federal  Bldg., 
26  Federal  Plaza.  New  York.  N.Y.  10278. 
(212)  264-1207. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday.  January  12, 1989.  there  was 
published  in  the  Federal  Register,  54  PR 
1181,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Alamo 


'  Copies  of  the  CompUint  and  Ibe  Decision  and 
Order  are  available  from  the  Commisston's  Public 
Reference  Branch.  H-130.  61h  Street  A  Pennsylvania 
Avenue.  N.W..  Washington.  DC  20560. 


Rent-A-Car,  Inc.  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  Or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly;  §  13.155  Prices;  S  13.155-5 
Additional  charges  unmentioned. 
Subpart — Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  §  13.533-20 
Disclosures;  §  13.533-50  Maintain  means 
of  communication.  Subpart — 
Misrepresenting  Oneself  And  Goods: — 
Prices:  S  13.1776  Prices;  §  13.1778 
Additional  costs  unmentioned. 

List  of  Subjects  in  16  CFR  Part  13 

Automobiles,  Rental  cars.  Trade 
practices. 

(Sec  6,  38  Stat.  721;  15  U.&C.  46.  Interprets  or 
applies  sec.  5, 38  Stat  719,  as  amended;  15 
U.S.C.  45) 
Donald  S.  Claik, 
Secretary. 

|FR  Doc.  89-139rj  Filed  8-12-89:  8:45  am] 

BIUING  CODE  fTSO-OI-M 


16  CFR  Part  13 

(DkLC-3249] 

Associated  MNIs,  Inc^  ProMI>ited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Chicago,  ni.  corporation  to  have  a 
reasonable  basis  for  any  claims  of 
performance  characteristics  of  the 
Bottled  Water  Maker  or  any  other  water 
treatment  appliance  or  product. 
Respondent  is  also  required  to  have  a 
reasonable  basis  for  claims  of  the 
expected  life  over  which  any 
environmental  treatment  product  can 
treat  or  remove  any  contaminant  or 
reduce  any  health-related  risks. 


date:  Complaint  and  Order  issued  April 
27, 1989.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  A.  Shaffer.  San  Francisco 
Regional  Office,  Federal  Trade 
Commission,  901  Market  St.,  Suite  570, 
San  Francisco,  Ca.  94103.  (415)  995-5220. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  January  18, 1989,  there  was 
published  in  the  Federal  Register,  54  FR 
1946,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Associated  Mills,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  Or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly;  S  13.170  Qualities  or 
properties  of  product  or  service; 
§  13.170-16  Cleansing,  purifying; 
§  13.170-30  Durability  or  permanence: 
§  13.170-70  Preventive  or  protective; 
§  13.190  Results;  §  13.205  Scientific  or 
other  relevant  facts.  Subpart — 
Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  §  13.533-45 
Maintain  records:  §  13.533-45(a) 
Advertising  substantiation;  §  13.533-50 
Maintain  means  of  communication. 
Subpart — Misrepresenting  Oneself  And 
Goods:— Goods:  §  13.1590-20  Federal 
Trade  Commission;  S  13.1710  Qualities 
or  properties:  §  13.1730  Results; 
§  13.1740  Scientific  or  other  relevant 
facts. 

List  of  Subjects  in  16  CFR  Part  13 

Water  treatment  products.  Trade 
practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended:  15 
U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

|FR  Doc.  89-13974  Filed  6-12-89;  8:45  amj 

BILUNG  CODE  67SO-01-M 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157, 260, 284,  385, 
and  388 

(Docket  No.  RM87-17-0001 

Natural  Gas  Data  Collection  System; 
Availability  of  Record  Formats  and 
Hard  Copy  Filing  Formats  for 
Certificate  and  Tariff  Filings 

Issued:  June  8. 1989. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  record   . 

formats  and  hard  copy  filing  formats  fot 

certificate  and  tariff  filings. 

SUMMARY:  This  notice  identifies 
revisions  and  additions  to  the  record 
formats  for  certificate  and  tariff  filings. 
Revision  of  these  formats  is  based  on 
staff  review  of  comments  submitted 
during  and  after  the  Order  No.  493 
implementation  conference  on  February 
1  and  2, 1989.  Additional  comments  were 
also  received  and  reviewed  after  draft 
certificate  filing  formats  were  issued  on 
March  29. 1989. 

DATE:  The  revised  FERC  certificate  and 
tariff  niing  record  formats  and  hard 
copy  formats  are  available  on  June  8, 
1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tariffs:  Brooks  Carter,  Office  of  Pipeline 
and  Producer  Regulation.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Room  7010. 
Washington.  DC  20426.  (202)  357-8995; 
Certificates:  George  Dombusch,  Office 
of  Pipeline  and  Producer  Regulation. 
Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
.     NE..  Room  7300,  Washington,  DC 

20426,  (202)  357-9181. 
SUPPIXMENTARY  INFORMATION:  The 
Commission  staff  is  issuing  revised 
record  formats  for  certificate  filings  in 
response  to  comments  on  the  draft 
formats  issued  March  29, 1989.  In 
addition,  staff  is  responding  to  tariff 
format  issues  raised  at  the  Order  No. 
493  implementation  conference  on 
February  1  and  2, 1989.  Technical 
revisions  for  tariff  filings  are  described 
in  Appendix  A.  Staffs  response  to 
comments  on  the  certificate  record 
formats  and  a  description  of  the 
revisions  to  those  formats  are  included 
in  Appendix  B.  Staff  is  also  releasing 
with  this  notice  the  recommended  hard 
copy  filing  formats  for  a  certificate  filing 
and  sample  tariff  sheet  print  formats 
using  various  print  pitch  and  line 
densities. 


The  record  formats  for  certificate 
filings  are  intended  to  standardize  the 
electronic  format  in  which  certain  data 
included  in  a  certificate  filing  are 
reported  to  the  Commission.  The  record 
formats  are  structured  to  encompass 
most  of  the  data  which  staff  frequently 
requires  in  supplemental  data  requests. 
However,  there  is  no  change  in  the 
regulations  identifying  the  contents  of  a 
certificate  filing.  There  is  also  no  intent 
to  require  companies  to  file  more 
information  than  they  have  previously 
been  required  to  submit  or  to  alter  the 
timeframe  in  which  certain  information 
is  submitted  to  the  Commission. 
Companies  may  report  data  in  more  or 
less  detail  than  specified  in  the  record 
formats,  as  appropriate  to  support  their 
applications. 

Information  in  a  certificate  filing  will 
be  submitted  in  three  files:  A  file 
containing  only  structured  data  (FILEl). 
a  second  file  containing  all  of  the 
footnotes  to  the  structured  data  (FILE2). 
and  a  third  file  consisting  of  free  form 
text  records,  header  records  and  trailer 
records  (FILE3). 

Using  the  revised  file  structure,  a 
company  may  elect  to  display  a 
particular  statement  or  schedule  in  the 
Commission-specified  format  or 
substitute  its  own  free  form  display  in 
PILE3.  However,  the  formatted  data  in 
FILEl  and  the  accompanying  footnotes 
in  FILE2  on  the  electronic  medium  must 
be  provided  in  either  case.  The  revised 
structure  also  enables  footnotes  to  be 
printed  with  the  applicable  statement  or 
schedule  instead  of  at  the  end  of  the 
hard  copy.  The  General  Instructions  for 
the  certificate  filing  record  formats 
contain  a  more  detailed  description  of 
the  new  method  for  submitting  data  on 
an  electronic  medium. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  ail  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice,  the 
associated  record  formats  and  the  hard 
copy  filing  formats,  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  headquarters,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

This  notice  is  also  available  through 
the  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  ser\'ice  that  provides  access  to 
formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
on  a  24-hour  basis  using  a  personal 
computer  with  a  modem  by  dialing  (202) 
357-8997.  To  access  CIPS.  "set  your 
communications  software  to  use  300, 
1200  or  2400  baud,  full  duplex,  no  parity. 
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right  data  bits  and  one  stop  bit.  The  text 
of  the  notice  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 
Due  to  the  size  of  the  record  format 
and  hard  copy  print  format  files,  the 
formats  will  not  be  available  through 
CIPS,  However,  the  revised  record 
formats  and  hard  copy  formats  are 
available  (1)  on  a  single  5.25"  (1.2MB)  or 
3.5"  (1.44MB)  double-sided,  high  density 
diskette  in  ASCII  text  file  fonmat  or  (2) 
on  paper  (124  pages  for  certificates;  38 
pages  for  tariffs).  The  diskettes  and/or 
paper  copy  may  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corp.,  located  in  Room  1000, 
825  North  Capitol  SU^et  NEL, 
Washington,  DC  20426.  To  order  the 
diskette  or  paper  copy,  you  must  refer 
tvj: 


RM87-17-00a  Record  Formate  for 
Certiricate  and  Tariff  Filings  (June  8, 1989). 

Specify  diskette  (5.25"  or  3.5").  paper 
copy,  or  both. 

The  diskette  contains  a  copy  of  this 
notice  and  an  INFO  file  which  describes 
the  files  on  the  diskette  and  specifies  the 
margin,  font  and  orientation  required  to 
print  each  file  after  importing  the  file 
into  a  word  processing  program. 
Linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 

Appendix  A— Sevisioos  to  Tariff  Filing 
Fonnats 

The  record  fonnats  for  tariff  sheets 
have  not  been  significantly  revised.  The 
fonnats  and  instructions  issued  with  this 


notice  clarify  the  character  and  line 
limits  for  tariff  pages  and  specify  certain 
abbreviations  to  be  used,  if  necessary, 
for  tariff  sheet  identification. 

After  further  review,  staff  has 
determined  that  tariff  sheets  must  be 
printed  at  10, 12. 15  or  17  characters  per 
inch  pitch.  Sheets  that  are  created  using 
other  than  the  specified  print  pitches 
(e.g..  16.6)  will  default  to  the  next 
highest  density  for  printing  purposes. 
For  readability  considerations,  print 
pitches  greater  than  17  cpi  will  not  be 
accepted.  Tariff  sheets  must  be  printed 
at  a  line  density  of  either  six  or  eight 
lines  per  inch.  These  specifications 
result  in  the  following  characters/line 
and  lines/inch  limits: 


Page  Ofientation 

Max.  ins  length  (ctwracteri) 

Itoonmni  fines 

lOcpl 

12  cpi 

15  cpi 

17  cpi 

per  page 

eipi 

8lpi 

Portraa 

65 
98 

79 
118 

98 
148 

112 
168 

SO 

31 

LamHeap* 

-.--_. 

70 

44 

Commenters  have  stated  that  sheet 
identification  will  require  more  than  the 
40  characters  specified  for  both  the 
Sheet  ID  and  Superseded  Sheet  ID. 
These  field  lengths  are  limited  by  the 
number  of  characters  that  can  be 
printed  in  the  top  margin  in  the  format 
specified  in  the  Commission's 
regulations.  Therefore,  staff  has  adopted 
abbreviation  conventions  that  should  be 
used  when  non-abbreviated  sheet 
identification  requires  more  than  40 
characters.  The  standard  abbreviations 
include: 
Substitute:  Sub 
Alternate:  Alt 
Revised:  / 

First  Second,  etc.:  1.  2.  eta 
Sheet  No.:  (omit  these  words) 

There  are  no  abbreviations  specified 
for  "Original "  and  "Replacement ".  For 
original  sheet  identification,  there 
should  be  little  need  for  abbreviation. 
Staff  prefers  that  the  term  'Substitute" 
be  used  in  lieu  of  "Replacement". 

Appendix  B— Reply  Comments  of  the 
Commissioa  Staff  to  Comments  Filed 
Pursuant  to  March  29. 1969,  Certificate 
Formats,  Docket  No.  RMS7-17-690 

Introduction 

Ten  interstate  pipelines  and  one 
association  filed  comments  in  response 
to  the  certificate  filing  formats  issued 
March  29. 1989.  The  commenters  are: 
Northwest  Pipeline  Corporation,  United 


Gas  Pipe  Line  Company,  Texas  Eastern 
Transmission  Corporation,  Algonquin 
Gas  Transmission  Company,  Texas  Gas 
Transmission  Corporation,  Ck)lumbia 
Gas  Transmission  Corporation,  Enron 
Interstate  Pipelines,  Williston  Basin 
Interstate  Pipeline  Company,  El  Paso 
Natural  Gas  Company,  Natural  Gas 
Pipeline  Company  of  America,  and  the 
Interstate  Natural  Gas  Association  of 
America. 

Commenters  offered  several 
suggestions  that,  where  possible,  have 
been  adopted.  The  most  significant 
change  is  a  reduction  in  the  number  of 
record  formats  for  Exhibit  K.  These 
changes  have  necessitated  a 
renumbering  of  the  record  and  item 
numbers.  Item  numbers  in  this  appendix, 
unless  otherwise  indicated,  are  Uie  item 
numbers  associated  with  these  final 
formats. 

The  conunents  focused  on  the 
following  areas: 

1.  Record  CA/03,  and  Exhibits  F  &  G, 
all  of  which  are  related  to  the 
Environmental  Report. 

2.  Records  CA/04,  05.  06.  07,  and  08, 
all  of  which  are  related  to  gas  supply 
and  market  data,  and; 

3.  Records  CA/09  through  CA/13,  all 
related  to  facilities  data  in  Exhibit  K. 

The  general  concern  of  the 
commenters  in  all  three  of  these  areas  is 
that  the  Commission  has  designed 
record  formats  that  go  beyond  what  the 
regulations  specifically  require  to  be 


filed  in  a  certificate  application  or  an 
abbreviated  application. 

The  Commission  staff  has  frequently 
issued  formal  data  requests  and 
deficiency  letters  to  appUcants  in  order 
to  obtain  additional  information  on 
applications.  These  requests  and  letters 
have  been  issued  in  both  simple  and 
complex  proceedings.  In  more  complex 
cases,  there  may  be  many  formal 
requests  during  the  course  of  the 
proceeding,  not  including  informal  data 
requests,  even  in  most  routine  cases. 
The  Commission  staff  has  broad 
authority  under  SS  157.8  and  157.14(c)  of 
the  regulations  to  request  this  additional 
infonnation. 

In  an  effort  to  lessen  the  instances 
where  deficient  applications  are  filed 
and  to  minimize  the  number  of  formal 
and  informal  data  requests  for 
information  required  in  its  analysis  of  an 
application,  staff  has  designed  a 
comprehensive  structure  for  filing 
applications  of  all  types.  The  formats 
maintain  the  flexibility  of  each  applicant 
to  determine  the  information  it  believes 
is  necessary  to  insert  in  those  filings. 
The  Commission  staff  has  added  certain 
information  to  these  structured  records 
that  it  usually  requests  when  the 
application  involves  certification  of 
facilities  and  expansion  into  new  or 
existing  markets. 

However,  there  is  no  change  in  the 
regulations  identifying  the  contents  of  a 
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certificate  filing.  There  is  also  no  intent 
to  require  companies  to  file  more 
information  than  they  have  previously 
been  required  to  submit  or  to  alter  the 
timeframe  in  which  certain  information 
is  submitted  to  the  Commission. 
Applicants  may  report  data  in  more  or 
less  detail  than  specified  in  the  record 
formats,  as  appropriate  to  support  an 
application. 

General  Information 

Almost  all  of  the  commenters  stated 
their  concern  that  it  will  be  onerous  to 
submit  executed  service  agreements  for 
transportation  services  pursuant  to 
§  284.223(b)  on  electronic  media.  While 
the  service  agreement  itself  is 
approximately  five  pages  in  length,  the 
attachments  indicating  all  of  the 
possible  receipt  and  delivery  points  can 
be  several  hundred  pages  in  length.  Staff 
agrees  that  executed  service  agreements 
pursuant  to  §  284.223(b)  should  not  be 
required  on  electronic  media  and  is 
clarifying  the  filing  instructions 
accordingly.  Refer  to  General  Instruction 
8. 

Pro  forma  tariff  sheets  included  in  an 
application  pursuant  to 
S  157.14(a)(18)(i)(b)  also  will  not  be 
required  on  electronic  media.  These 
tariff  sheets  will  not  be  part  of  the 
Commission's  electronic  tariff  system.  If 
changes  to  a  pipeline's  tariff  are  made 
necessary  by  the  granting  of  a 
certificate,  then  the  proposed  tariff 
sheets  will  be  filed  on  electronic  media 
when  the  pipeline  makes  a  separate 
tariff  filing.  These  revisions  are  now 
reflected  in  formats  under  General 
Information,  Part  ni(b). 

A  new  sentence  has  been  added  to 
the  end  of  General  Information  Part  III 
(f)  which  states:  "If  these  procedures  are 
not  adhered  to,  the  filing  will  not  be 
accepted." 

A  new  subparagraph  has  been  added 
to  Part  III  (f)  which  reads: 

The  tape  reel,  cartridge,  or  diskette(s)  must 
have  a  sticky  label  affixed  indicating  the 
company  name  and  type  of  filing.  Do  not 
attach  staples,  paper  clips,  alligator  clips, 
etc.,  to  the  electronic  medium. 

General  Instructions 

1.  Several  commenters  noted  that  the 
certificate  filing  formats  do  not  allow 
flexibility  to  insert  nonstandard 
information  in  lieu  of  the  required 
structured  data  records.  This  instruction 
specifically  states  that  the  structured 
data  records  are  placed  in  FILEl. 
Footnotes  to  the  structured  data  records 
are  included  in  FILE2.  Standard  Header 
Record  CA/12  (old  record  CA/15)  is 
used  in  FILE3  if  information  from  the 
appropriate  records  in  FILEl  and  FILE2 


is  to  be  printed  in  the  standard  FERC 
hard  copy  report  format 

Alternatively,  records  CA/13  and  CA/ 
14  (old  records  CA/16  and  CA/17)  are  to 
be  used  in  FILE3  if  the  applicant  desires 
to  insert  text  or  use  a  nonstandard 
report  format  in  the  hard  copy  report. 
The  text  or  nonstandard  report  records 
are  inserted  between  the  header  and 
trailer  records.  When  the  print  software 
encounters  a  Record  CA/13,  the 
program  will  print  all  records  following 
the  header  record  and  preceding  the 
trailer  record.  The  information  in  FILEl 
and  FILE2,  although  still  required  to  be 
included  on  electronic  media,  will  not  be 
used  for  print  purposes. 

To  add  further  flexibility  as  requested 
by  several  of  the  commenters.  Exhibit  C 
now  contains  codes  for  those  exhibits 
excluded  from  the  requirements  for 
electronically  filed  data.  This  will  give 
the  applicant  the  option  of  inserting 
nonstandard  text  or  data  in  FILES  that  it 
believes  is  necessary  to  accompany  and 
further  explain  the  exhibits  not  required 
to  be  filed  on  electronic  media. 

Also,  additional  text  data,  or  any 
other  miscellaneous  information  may  be 
inserted  using  Records  CA/13  and  CA/ 
14  and  Regulation  Section  Code  127 
from  Exhibit  C  for  S  157.14(b), 
"Additional  Exhibits." 

8.  Executed  Contract  Text 

This  instruction  caused  a  great  deal  of 
confusion  and  it  is  now  modified  to  state 
that  executed  service  agreements 
related  to  prior  notice  filings  pursuant  to 
Order  No.  500,  because  of  their  size,  do 
not  have  to  be  submitted  on  electronic 
media. 

12.  Record  Lengths 

The  standard  record  length  has  been 
changed  from  240  to  255  bytes.  This  is 
consistent  with  the  maximum  record 
length  used  for  other  filings  required  on 
electronic  media.  However,  none  of  the 
record  formats  for  certificate  filings 
require  more  than  240  characters. 

13.  Pipeline  Facihty/Segment  Number 

This  instruction  has  been  renamed 
and  modified  to  indicate  that  the  first 
segment  or  facility  in  a  project  or 
projects  is  to  be  Number  1  and  so  on  in 
sequence,  regardless  of  the  number  of 
the  project(s). 

14.  Mile  Post 

Since  there  is  bi-directional  flow  on 
many  pipelines  depending  upon  the 
season,  the  phrase  "in  the  direction  of 
gas  flow"  is  deleted. 

16.  Year  Reported 

In  order  to  provide  more  flexibility, 
this  instruction  is  modified  to  give  the 


applicant  the  option  of  using  another 
basis  for  determining  a  twelve-month 
period  other  than  the  current  instruction 
of  November  1  through  October  31.  This 
will  be  accomplished  by  use  of  a 
footnote  on  Record  CA/Ol  item  14.  The 
footnote  should  also  define  the  basis 
and  the  parameters  of  the  weather 
patterns  used  in  making  the  forecasts. 

17.  Winter  Period  Volume 

The  same  flexibility  will  be  given  to 
the  applicant  as  in  No.  16  above,  with 
the  footnote  appearing  on  the 
appropriate  record(s). 

18.  Summer  Period  Volume 
See  Nos.  16  and  17  above. 

20.  Corrections  to  Errors  in  Filings    • 

This  instruction  pertains  only  to  errors 
in  filings.  If  an  amendment  is  filed,  it 
should  include  all  the  information  which 
is  new  or  revised  from  the  original  filing 
and  should  by  reference  include  that 
information  fi-om  the  initial  filing  that  is 
pertinent,  utilizing  different  file  names 
than  the  initial  filing. 

Supplements  to  an  appUcation  or 
responses  to  data  requests  should  be 
filed  on  the  enclosed  formats,  both 
standard  and  nonstandard,  utilizing 
different  filenames  than  the  initial  filing. 

23.  Records  Required 

This  is  a  new  title  for  this  instruction. 
Apparently,  there  is  some  confusion 
with  regard  to  the  records  that  are 
required  with  each  type  of  application. 
This  instruction  is  modified  to  show  that 
Record  CA/02  is  generally  not  required 
for  applications  requesting  certification 
of  facilities  related  to  system  supply, 
relocation  of  facilities,  or  replacement  of 
facilities  (that  result  in  no  change  to 
existing  customer  services). 

The  instruction  is  also  clarified  to 
indicate  that  the  receipt  and  delivery 
points  required  in  Schedule  2  of  the  hard 
copy  format  are  not  just  those  points 
that  are  to  be  constructed  but  all  points 
that  are  affected  by  the  services  for 
which  certification  is  sought.  If  the 
application  is  a  prior  notice  filing. 
Schedule  2  is  not  required  and  the 
receipt  and  delivery  point  information 
that  is  part  of  the  service  agreement  will 
be  provided  in  hard  copy  only  as  noted 
in  General  Instruction  8. 

These  structured  formats  standardize 
certain  significant  portions  of  the 
exhibits  required  in  certificate  filings 
and  other  information  usually  requested 
by  the  Commission  staff  in  formal  data 
requests.  The  formats  are  not  meant  to 
be  a  complete  replacement  or  substitute 
for  specific  exhibits  or  portions  of  a 
certificate  application.  The  applicant 
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has  always  had  to  decide  how  to  comply 
with  the  regulations  regarding  the 
information  and  the  amount  of  detail 
required  to  submit  a  complete 
application.  The  regulations  for 
abbreviated  applications  (§  157.7)  have 
not  been  changed.  The  applicant 
therefore  still  has  the  same  flexibility  as 
in  the  past  to  include  that  information 
which  it  believes  is  necessary  to  submit 
a  complete  filing. 

24.  Exhibit  K,  Schedule  Records  CA/09 
and  CA/lO 

This  is  a  new  instruction  that  clariHes 
the  relationship  between  Exhibit  K  and 
the  regulations  regarding  abandonment 
(§  157.18]  that  do  not  require  an  Exhibit 
K. 

Several  conunenters  suggested  that 
old  Records  CA/09  through  CA/13  did 
not  capture  all  the  data  for  Exhibit  K  as 
required  by  the  regulations.  Based  upon 
these  suggestions  and  with  additional 
input  from  staff,  the  five  record  formats 
for  Exhibit  K  have  been  reduced  to  two 
record  formats  which  now  contain  what 
the  regulations  require.  This  includes 
certain  detailed  cost  information 
normally  requested  by  the  staff  in  Tilings 
with  significant  facilities.  The  speciflc 
changes  to  Records  CA/09  and  CA/lO 
will  be  discussed  below  in  more  detail. 

These  new  records  are  also  modified 
to  solve  a  dilemma  addressed  by  several 
of  the  commenters  regarding  the  Exhibit 
K  records  when  there  is  a  joint 
application  or  an  application  that 
involves  more  than  one  project  by  the 
same  applicant  (some  commenters 
consider  a  single  segment  or  a  series  of 
segments  as  one  project  and  another 
group  of  segments  or  equipment  as  a 
second  project).  This  will  be  resolved  by 
inserting  a  new  item.  "Project  Number", 
on  these  records. 

25.  Joint  Applications 

This  is  a  new  instruction  to  clarify  a 
situation  that  does  not  occur  very  often, 
but  can  be  complex  in  a  structured 
format. 

Schedule  Records 

Schedule/Record  CA/Ol 

Item  1    Company  ID 
If  company  is  a  new  entity,  leave 
blank.  Commission  staff  will  assign 
new  ID. 
Item  3    Date  Filed 
Leave  blank  if  not  known. 
Commission  staff  will  add  to  files. 
Item  4    Filing  Type 

New  "code =3,  supplement"  is  added. 
Item  5    Docket  Number 
Commission  staff  will  add  original 
Docket  Number  to  files. 
Item  6    Type  of  Case 


Some  commenters  seek  space  for 
additional  types  of  cases  and  case 
codes.  This  is  not  necessary. 
Applicant  need  only  select  up  to 
four  codes  that,  in  general  terms, 
most  clearly  describe  the 
application. 
Item  10a    Total  Miles 

New  item  to  indicate  total  miles  of 
pipeline  facilities  in  application. 
Item  lOb    Total  Horsepower 

New  item  to  indicate  total  compressor 
horsepower  proposed  in 
application. 
Item  10c    Total  Cost 

New  item  to  indicate  total  cost  of  all 
new  facilities  in  application. 
Item  lOd    Net  Present  Cost  of 
Abandoned  Facilities 

New  item  to  indicate  the  approximate 
net  cost  of  the  facilities  proposed  to 
be  abandoned.  Applicant  is  still 
required  to  justify  the  accounting 
treatment  of  these  facilities. 
Item  lOe    Maximum  Daily  Volume/ 
Capacity 

New  Item  indicating  total  volume  or 
capacity  proposed  in  the  filing. 
Item  12    Heat  Content 

Commenters  stated  that  it  is  unclear 
what  value  should  be  used  for  heat 
content.  Staff  clarifies  that  an 
applicant  should  use  the  same  value 
as  in  its  FERC  Form  No.  2  Filing. 
Item  15    Data  Sensitivity 

New  item  added  at  request  of 
commenters  to  indicate  that 
privileged  informadon  is  included  in 
the  apphcation.      ' 

Note  1:  Type  of  Case  Codes: 

Several  conunenters  requested  that  a  new 
"code =22,  Other"  be  added,  but  did  not  give 
any  examples  of  "other"  types  of  cases.  We 
do  not  believe  a  change  is  necessary.  If  the 
Commission's  regulations  are  revised  in  the 
future  to  require  additional  types  of 
applications  or  filings  on  electronic  media, 
revisions  to  the  record  formats  will  be  made 
at  that  time. 

Schedule/Record  CA/02 

A  new  Note  is  inserted  at  the  top  of 
this  record  indicating  how  this  record  is 
to  be  used.  Also  several  conunenters 
requested  that  a  new  "code =8,  none" 
be  added  to  Item  16,  Type  of  Customer/ 
Shipper.  This  is  unnecessary  since  this 
record  need  not  be  completed  if  the 
application  does  not  propose  any  new  or 
revised  services  for  any  customers.  This 
could  occur  if  the  application  proposes 
new  facilities  for  system  supply, 
relocations  or  replacements. 
Item  22    Term  of  Service 
Old  Item  21.  As  requested  by  several 
commenters,  the  reporting  units  are 
changed  from  years  to  "months"  for 
more  flexibility. 
Item  23    Evergreen  Clause 


As  requested  by  some  commenters. 

this  is  a  new  item  to  more 

accurately  identify  the  true  length  of 

the  contract. 
Item  25    Receipt  Point 
The  comment,  "see  general  instruction 

8"  was  added. 
Item  26    Delivery  Point 
The  comment,  "see  general  instruction 

8"  was  added. 
Item  27a    Project  Number 
This  is  a  new  item  to  associate  a 

specific  customer/shipper's  service 

and  volumes  to  an  applicant's 

particular  facility  project  as 

designated  in  Exhibit  K  of  the 

application. 

Note  2:  This  note  has  been  modified  to 
eliminate  the  reference  to  negative  numbers, 
and  that  any  facilities  involved  in  an 
abandonment  should  be  reported  on  Records 
CA/09  and  CA/lO. 

Note  3:  This  note  is  clarified  to  indicate 
that  receipt  and  delivery  point(s]  are  to  t>e 
reported  when  the  construction  and  operation 
or  abandonment  of  any  facilities  are 
proposed  within  the  application. 

Schedule/Record  CA/03 

Item  30    Factor  Impact 
Old  item  28.  A  new  "code =2.  impact 
tmdetermined  at  time  of  filing,  will 
provide  as  soon  as  possible"  is 
added.  All  factors  should  be 
reported,  even  if  Code=0,  none. 
This  will  indicate  that  the  applicant 
has  analyzed  the  project  and  has 
made  an  initial  determination  that 
there  is  no  impact  associated  with  a 
particular  factor. 

Item  31    Facility/Segment  Number 
Old  item  29.  The  name  of  this  item  is 
changed  to  coincide  with  item  110. 

Item  34    Length  (Miles) 
Old  item  32.  The  accuracy  of  two 
decimal  places  was  included  in  this 
item  to  offer  flexibility  to  the  - 
applicant.  At  their  own  option, 
several  applicants  in  the  past  have 
reported  lengths  to  this  accuracy 
when  the  pipeline  is  routed  through 
heavily  congested  or  populated 
areas  or  through  areas  of  significant 
environmental  sensitivity  such  as 
wetlands,  or  sites  with  historical  or 
archeological  significance.  Refer  to 
discussion  under  Exhibit  F  for. 
minimum  precision  required  in 
reporting  mile  posts. 

Schedule/Record  CA/04 

Item  39    Volume  Reported  Code 
Old  item  37.  In  the  past  the 
Commission  Staff  has  requested  gas 
supply  information  on  a  monthly 
basis.  However,  we  have  recently 
found  that  seasonal  data  is  more 
meaningful  for  the  types  of  analyses 
being  undertaken  today.  Using 
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seasonal  data  rather  than  monthly 
data  will  reduce  the  amount  of  data 
required  and  thus  reduce  some  of 
the  burden  on  the  industry.  General 
instruction  16  was  added  to  this 
item  as  well  as  items  53,  67,  81.  and 
95. 

All  supply  and  requirements  codes  not 
indicated  as  new  or  proposed  are 
understood  to  be  existing. 
Item  40    Source  of  Supply 

Old  item  38.  Code=l,  pipeline 
contract,  is  to  be  specified  in  item 
41.  This  was  shown  on  the  hard 
copy  format  but  inadvertently  left 
off  the  record  format. 

Code =4,  the  comment  "(code  2  minus 
code  3)",  is  new. 

Code =6,  transportation;  there  is  no 
indication  on  Record  CA/04  or  on 
the  optional  hard  copy  report  format 
that  this  code  was  to  be  specified  in 
Item  41,  and  it  was  not  our  intention 
for  it  to  be  so  specified. 
Transportation  is  to  be  reported  in 
the  aggregate  and  should  be 
approximately  in  balance  with  that 
volume  which  is  reported  for 
transportation  on  Record  CA/05, 
Code =5. 
Items  49,  50,  and  51 

Old  items  48,  47,  and  48:  Eighth,  Ninth, 
and  Tenth  Year  Forecast  Volumes. 

Under  Exhibit  H  (§  157.14(a)(10)), 
there  is  no  specific  time  period 
described  for  a  gas  supply  forecast. 
However,  in  the  past  the 
Commission  has  required  twelve 
years  and  has  modified  this  in 
recent  years  depending  upon 
circumstances  at  the  time.  In 
Opinion  130,  Northern  Natural  Gas 
Co..  18  FERC  61.223  and  two 
Columbia  Gas  Transmission  Corp. 
cases,  15  FERC  61,243;  17  FERC 
61,252  and  21  FERC  61.026,  the 
Commission  adopted  a  flexible 
supply  standard  that  took  the 
approach  of  each  growth  case  being 
analyzed  on  its  own  merits  and  that 
no  industry-wide  deliverability 
standard  was  necessary  during  a 
time  of  great  changes  in  the 
industry.  The  industry  is  still 
undergoing  great  changes  due  to  a 
more  competitive  marketplace  and 
constant  restructuring  of  supply 
contracts  and  pricing. 

This  flexible  standard  has  likewise 
given  a  pipeline  greater  flexibility  in 
preparing  its  certificate  applications 
such  that,  depending  upon  its 
sources  of  supply,  its  acquisition 
program,  the  size  and  scope  of  the 
services  to  be  rendered,  the  number 
of  customers  involved,  and  the 
comparative  nature  of  the 
applicant's  filing  to  other 
applications  proposing  the  same 


services,  pipelines  have  submitted 
gas  supply  information  to  the 
Commission  on  a  routine  basis  for 
periods  ranging  from  three  to  ten 
years. 

Therefore,  Records  CA/04  through 
CA/08  have  been  devised  to  create 
a  10-year  report  (3  actual  and  7 
projected).  If  the  information 
submitted  for  Exhibits  H  and  I  is 
insufficient  (as  well  as  any  other 
lack  of  information)  to  make  a 
decision  on  the  merits,  the 
Commission  staff  has  the  option 
under  S  157.14(c}  to  request  the 
additional  information  in  the  same 
formats  presently  under  discussion. 
Item  52    Production  Area 

Old  item  50.  This  item  is  used  to 
identify  volumes  in  Item  40, 
code  =  5,  field  production.  A  new 
Note  4  has  been  added  indicating 
that  if  the  applicant  uses  a  different 
method  of  describing  these  areas  or 
aggregates  them  in  some  manner 
not  easily  broken  out  by  these 
codes,  it  should  choose  a  production 
area  code  from  Exhibit  D  that  most 
closely  approximates  the 
applicant's  particular  supply  area 
and  indicate  in  a  footnote  any 
differences. 

Schedule/Record  CA/05 

Item  54    Requirements  Code 

Old  item  52.  The  definition  of  Codes  8 
and  9  are  reversed  to  be  consistent 
with  the  hard  copy  format. 

The  discussion  under  Schedule/  '•' 

Record  CA/04  regarding  Volume 
Reported  Codes  and  Eighth,  Ninth 
and  Tenth  Year  Forecast  Volumes 
also  applies  to  this  record. 

Scheduled/Record  CA/06 

Item  68    Source  of  Supply  Code 
Old  item  66.  In  addition  to  Codes  9 
and  13,  Codes  1,  2,  6, 11,  and  12  are 
also  identified  in  Item  80,  old  item 
78. 
This  information  pertains  to  the 
supply  sources  of  the  pipeline's 
customers,  not  to  the  applicant.  In 
the  past,  applicants  have  usually 
obtained  the  information  required  in 
Item  68  from  any  customer 
requesting  new.  increased,  or 
modified  services  from  the 
applicant. 
The  discussion  under  Schedule/ 
Record  CA/04  regarding  Volume 
Reported  Codes  and  Eighth,  Ninth 
and  Tenth  Year  Forecast  Volumes 
also  applies  to  this  record. 

Schedule/Record  CA/07 

No  changes 

The  discussion  under  Schedule/ 
Record  CA/04  regarding  Volume 


Reported  Codes  and  Eighth.  Ninth 
and  Tenth  Year  Forecast  Volumes 
also  appUes  to  this  record. 

Schedule/Record  CA/08 

No  changes 

The  discussion  under  Schedule/ 
Record  CA/04  regarding  Volume 
Reported  Codes  and  Eighth,  Ninth 
and  Tenth  Year  Forecast  Volumes 
also  applies  to  this  record. 

Schedule/Record  CA/09 

This  schedule  record  has  been 
renamed  "Exhibit  K,  Physical  and 
Location  Factors" 

Based  upon  the  suggestions  of  several 
commenters  and  additional  input 
from  the  Commission  Staff,  this 
record  and  Record  CA/lO  have 
been  restructured  to  add  flexibihty 
for  the  applicant  and  to  capture 
much  of  the  data  required  by  the 
regulations  and  certain  other  data 
that  is  normally  requested  by  staff 
in  larger  applications. 
Item  109    Project  Number 

This  is  a  new  item  that  has  been 
added  at  the  request  of  several 
commenters.  It  can  be  used  to 
differentiate  between  facilities 
grouped  into  more  than  one  project 
in  an  application. 
Item  110    Facility/Segment  Number 

Old  item  116.  This  item  has  been 
renamed. 
Item  111    Information  Reported  Code 

New  item. 
Item  112    Proposed  Status 

Old  item  107.  A  new  general 
instruction  24  is  added  to  code =2. 
abandonment. 
Item  113    Type  of  Facility 

This  is  a  new  item  which  in  effect 
reduces  the  required  number  of 
records  for  each  facility/segment  to 
two.  A  new  Note  5  has  been  added 
to  indicate  some  examples  of  how 
the  items  in  this  record  relate  to 
each  other. 

code =02,  river  crossing 

This  code  has  been  added  to  delineate 
between  a  significantly  different 
type  of  pipeline  segment  and  a 
typical  segment. 

code  =  04.  compressor  (addition) 

This  code  has  been  added  to 
differentiate  between  a  totally  new 
compressor  station  and  additional 
new  compressor  units  at  an  existing 
station.  Also  refer  to  Note  6. 
Item  115    Type  of  Segment 

Old  item  122.  This  item  has  been 
renamed. 

code  =  3,  replacement  facility 

code =4.  system  supply/capacity 

code  =  5,  relocation 

These  three  new  codes  are  included  at 
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the  request  of  many  commentera  to 

^     give  the  applicant  added  flexibility. 

Item  118    Length  of  Segment 
Old  item  119.  The  stated  accuracy  of 
Vioo  of  a  mile  is  for  flexibility  of  the 
applicant.  Applicants  may  report 
segment  lengths  to  the  same  level  of 
detail  as  in  prior  applications.  Refer 
to  discussion  under  Item  34. 

Item  119    Valve  Assemblies 
This  is  a  new  item.  Staff  normally 
requires  the  number  of  valve 
assemblies  in  each  segment  on 
major  projects  to  verify  compliance 
with  Oiepartment  of  Transportation 
regulations  and  cost  projections. 

Item  121    Wall  Thickness 
New  Item  normally  included  in  the 
detail  of  Exhibit  K. 

Item  124    Horsepower 
Old  item  130.  A  new  Note  6  has  been 
added  to  indicate  that  multiple 
compressors  at  one  location  should 
be  described  in  a  footnote.  The  note 
also  indicates  that  other  work 
performed  at  a  compressor  station 
to  change  the  horsepower  should  be 
reported  in  item  113  (code=10)  and 
item  114. 

Item  125    County  Location 
Old  item  124.  A  new  Note  7  has  been 
added  to  indicate  that  if  a  segment 
traverses  one  or  more  jurisdictions, 
only  indicate  that  jurisdiction  which 
contains  the  major  portion  of  the 
segment. 

Item  126    State  Location 
Old  item  125.  Refer  to  Note  7  for 
description  of  treatment  if  segment 
traverses  more  than  one  state. 

Item  128    Cost 
This  is  a  new  item  which  captures  the 
total  cost  of  a  single  facility/ 
segment,  a  project,  or  all  projects 
depending  on  the  code  reported  for 
item  111.  A  new  Note  8  has  been 
added  to  indicate  how  the 
approximate  cost  for  abandoned 
facilities  is  to  be  indicated. 

Note  5,  Note  6,  Note  7.  and  Note  8 

The  above  notes  are  all  new  on  this 
schedule  record. 

Schedule/Record  CA/lO 

This  is  a  new  record,  named  "Exhibit 
K.  Cost  Factors  B  Total  Costs"  which 
captures  all  of  the  detailed  estimated 
costs  for  a  specific  facility/segment, 
project(s).  and  all  projects  within  an 
application. 

The  following  items  are  required  by 
the  regulations: 
Item  132    Right  of  Way 
Item  133    Damages 
Item  134    Surveys 
Item  135    Materials 
Item  136    Labor 
Item  137    Engineering  and  Inspection 


Item  144  Overheads 

Item  145  AFUDC 

Item  146  Contingencies 

Item  147  Legal  Fees 

Item  148  Other  Services  and  Costs 

Item  149  Regulatory  Fees. 

The  following  items  are  an  optional 
detailing  of  costs  that  are  normally 
requested  by  the  Commission  staff  in 
cases  where  a  significant  amount  of 
facilities  are  proposed: 

Item  138  Line  Pack 

Item  139  Taxes 

Irem  140  Freight 

Item  141  Pipe  Coating 

Item  142  Cathodic  Protection 

Item  143  Telecommunication 
Equipment 

Schedule/Record  CA/ll  (Old  CA/14) 
Footnotes 

There  are  no  changes  to  this  record 
except  that  the  note  at  the  bottom  of  the 
page  has  been  renumbered  to  Note  9. 

Schedule/Record  CA/12  (Old  CA/15) 
Standardized  Format  Header  Record 

Item  150    Regulation  Section  Code 
This  item  name  was  missing  a  number 
in  the  earlier  draft. 

Schedule/Record  CA/13  (Old  CA/16) 
Nonstandard  Format  Header  Record 

Item  151    Regulation  Section  Code 
This  item  was  missing  a  number  in  the 
earlier  draft;  also  the  number  of 
character  positions  has  been 
corrected  to  3. 
Item  152    Orientation 

An  item  number  has  been  added. 
Item  153    Pitch 

An  item  number  has  been  added. 
Note  10    Old  Note  5 

Schedule/Record  CA/14  (Old  CA/17) 
Nonstandard  Trailer  Record 

No  changes. 

Exhibits 

Exhibit  A 

Certain  minor  typographical  errors 
corrected.  The  word  "amendment"  has 
been  changed  to  "supplement." 

Exhibit  B 

Certain  minor  typographical  errors 
corrected.  The  word  "amendment"  had 
been  changed  to  "supplement." 

Exhibit  C 

At  the  request  of  almost  all  of  the 
commenters,  new  Regulation  Section 
Codes  have  been  assigned  to  those 
exhibits  and  materials  which  are 
excluded  from  the  filing  on  electronic 
media.  This  has  necessitated  a 
renumbering  of  several  of  these  codes. 
Also,  Record  CA/05,  the  applicant's 


system  market  data  required  in  Exhibit  I 
(S  157.14(a)(ll)),  is  moved  in  order  to 
print  that  data  in  conjunction  with 
Record  CA/04,  the  supply  information 
required  in  Exhibit  H  (§  157.14(a)(10}). 

Exhibit  D 

No  changes. 
Exhibit  E 

No  changes. 
Exhibit  F 

Many  comments,  both  general  and 
speciHc,  were  received  concerning  this 
exhibit  and  Exhibit  G,  both  of  which 
pertain  to  the  environmental  aspects  of 
an  application.  All  comments  have  been 
noted  and  specific  comments  will  be 
addressed  under  the  factors  to  which 
they  apply.  In  general,  a  great  deal  of 
concern  has  been  generated  by  the 
apparent  misunderstanding  that  all 
environmental  data  and  information  is 
required  at  the  time  of  filing  in  order  to 
be  in  compliance  with  the  requirement^ 
of  the  regulations.  While  this  is  true  in 
theory,  it  has  been  observed  in  practice 
that  applicants  almost  always  initially 
file  less  than  is  required  by  the  staff  and 
the  regulations  to  fully  analyze  the 
environmental  aspects  of  an  application. 
This  has  necessitated  voluminous  data 
requests  to  the  applicant  throughout  the 
processing  of  an  application,  and  has 
lengthened  the  review  period. 

The  information  required  in  Record 
CA/03  and  the  accompanying 
instructions  in  this  Exhibit  F  is 
information  that  staff  has  historically 
requested  applicants  to  provide.  As 
discussed  below,  Record  CA/03  has 
been  made  more  flexible  to 
accommodate  some  of  the  concerns  of 
the  commenters. 

Staff  understands  that  not  all 
necessary  data  can  be  obtained  at  the 
time  of  filing.  For  this  reason,  staff  has 
included  a  new  code =3  under  "Item 
30— Factor  Impact"  on  Record  CA/03,  to 
indicate  that  the  impact  of  a  factor  is 
undetermined  at  the  time  of  filing.  This 
will  allow  the  applicant  to  forego  the 
submission  of  certain  data  that  can  later 
be  filed  as  a  supplement  in  the  same 
format.  However,  applicants  should  be 
aware  that  the  more  information  and 
data  that  is  available  to  the  staff  at  the 
time  of  initial  filing,  the  quicker  staff  can 
analyze  the  application  since  fewer  data 
requests  to  the  applicant  will  be 
required. 

Code =3,  "Impact  undetermined  at 
time  of  filing,  will  provide  as  soon  as 
possible",  should  be  used  when 
information  and  data  are  legitimately 
not  available.  For  example,  much  of  the 
information  requested  in  Record  CA/03 


may  be  determined  from  maps  and 
aerial  photography,  as  built  drawings  for 
looping  projects,  and  consultations  with 
the  appropriate  federal,  state,  and  local 
authorities.  To  the  extent  that  the 
pipeline  route  and  the  affected  areas  of 
impact  are  modified  subsequent  to  the 
initial  filing,  such  information,  as  it 
becomes  available,  should  be  filed  as  a 
supplement  in  the  structured  format  of 
Record  CA/03. 

Commenters  also  argued  that  the 
accuracy  of  0.05  mile  (264  feet)  required 
in  Record  CA/03,  Item  34,  is  too  refined, 
especially  in  submitting  information  in 
the  initial  filing.  Staff  realizes,  as 
commenters  have  noted,  that  the  final 
route  of  a  pipeline  may  vary 
considerably  from  the  route  that  is 
initially  filed;  however,  the  final  route 
should  not  vary  considerably  from  the 
route  studied  by  staff  under  NEPA, 
except  as  modified  by  certificate 
conditions.  The  0.05  mile  is  based  on  the 
filed  route.  Since  an  appUcant  is 
requested  to  file  its  route  on  USGS  7.5 
minute  topographical  maps,  the 
applicant  should  experience  little 
difficulty  in  measuring  mile  posts  to  this 
precision  (approximately  Vib  of  an  inch 
on  a  7.5  minute  scale]  with  respect  to  the 
proposed  alignment.  While  the  surveyed 
route  may  be  different,  it  will  certainly 
yield  mile  post  locations  with  greater 
precision,  which  must  be  reported  when 
available. 

The  following  comments  are  factor 
specific  with  regard  to  Exhibit  F: 

Factor  Number 

1.  Staff  is  concerned  with  the  short- 
term  tiu-bidity  and  its  effects  on  water 
supplies  caused  during  actual  instream 
construction.  At  this  time  the  sediment 
plume  can  extend  further  than  one  mile 
downstream  and  some  water  systems 
may  not  have  alternative  water  source 
or  stream  intake.  During  construction 
and  depending  on  certain  conditions, 
water  quality,  i.e.,  turbidity,  can  be 
affected  further  than  3  miles. 

2.  The  applicant  should  provide  the 
location  of  identified  municipal 
watersheds,  and  the  sites  where 
construction  would  cross  an  area  such 
as  watersheds  for  reservoirs,  well  fields 
or  a  well  recharge  area. 

3.  Staff  is  seeking  information  from 
the  applicant  on  streams  already 
identified  by  the  various  appropriate 
regulatory  agencies  as  being 
contaminated. 

4.  As  specified  in  Report  2  of  Exhibit 
G  on  Water  Use  and  Quality,  the 
application,  and  therefore  the 
spreadsheet,  must  discuss  perennial 
streams. 


9.  Use  the  best  available  information 
if  National  Wetland  Inventory  maps  are 
not  available  for  a  specific  area. 

10.  See  9  above. 

16.  We  agree.  This  information  would 
require  consultation  with  the  U.S.  Fish 
and  Wildlife  Service. 

17.  The  U.S.  Fish  and  Wildlife  Service 
designates  both  Federal  threatened  and 
endangered  species  (proposed  and 
listed)  and  their  critical  habitats. 

18.  These  locations  should  be 
determined  as  close  as  possible  in 
consultation  with  state  and  local 
authorities.  A  code  3  can  be  utilized  in 
the  initial  filing  until  this  information 
becomes  available  and  can  be  submitted 
in  a  supplemental  filing. 

19.  This  information  is  readily 
available  from  existing  information  and 
from  the  State  Historic  Preservation 
Officers  in  each  state,  or  needs  to  be 
determined  as  a  result  of  a  survey. 

20.  See  discussion  in  19  above. 

21.  See  discussion  in  19  above. 

22.  See  discussion  above  regarding 
new  code  on  CA/03. 

23.  See  22  above;  surveys  may  be 
required. 

24.  Information  on  known  active  faults 
is  readily  available. 

.30.  Slopes  can  be  determined  from 
topo  sheets  and  maps  and  soil  types  can 
generally  be  ascertained  fixim  general 
county  soil  maps  or  consultations  with 
the  Soil  Conservation  Service  (SCS). 

31.  See  30  above. 

32.  The  applicant  can  show  in  the 
resource  report  section  of  its  exhibit  that 
portion  of  the  site  to  be  converted  to 
non-farm  use.  However,  this  is  best 
shown  on  a  map  indicating  soil  series 
and  the  location  of  the  applicant's 
facilities.  It  is  necessary  for  staff  to  have 
an  understanding  of  the  characteristics 
of  the  entire  site.  While  staff 
acknowledges  that  much  of  the  site  may 
remain  undeveloped,  the  entire  site  must 
be  studied.  Many  times,  prime  farmland 
is  also  the  best  site  for  an  aboveground 
facility. 

35.  The  staff  routinely  requests  this 
information  in  response  to  many  past 
concerns  raised  during  the  analysis  of  a 
project.  A  discussion  of  the  information 
gathered  appears  in  every 
environmental  document  published  by 
the  Commission's  Office  of  Pipeline  and 
Producer  Regulation. 

37.  See  discussion  for  factor  35  above. 

52.  See  discussion  for  factor  35  above. 

53.  This  information  is  readily 
available. 

63.  The  definition  is  revised  to:  55  dBa 
"or  more  stringent  state  or  local 
values." 


Exhibit  G 

The  information  required  by  Part  380 
of  the  regulations  regarding  an 
environmental  report  has  been 
structured  into  twelve  resource  reports 
by  the  staff.  This  has  resulted  in  a  more 
usable  format  that  logically  arranges  the 
detailed  information  required  by  the 
regulations  for  the  staff  in  publishing  its 
environmental  documents. 

The  use  of  this  preferred  format  to 
obtain  the  necessary  information  for  the 
environmental  report  as  required  by  the 
regulations  is  optional,  and  the 
applicant  may  still  file  utilizing  the 
structure  for  the  report  as  required  by 
Part  380.  However,  it  the  applicant 
chooses  to  use  the  preferred  format  as 
shown  in  this  exhibit,  this  format  will 
allow  the  staff  to  save  valuable  time  in 
structuring  the  required  information, 
preparing  an  analysis,  and 
subsequently,  issuing  its  environmental 
document. 

Further,  staff  recognizes  that  some 
information  required  in  the 
Environmental  Report  may  not  be 
available  to  the  applicant  at  the  time  of 
the  initial  filing,  and  that  this 
information  will  have  to  be  submitted  in 
supplemental  filings  prior  to  any 
certification.  However,  this  information 
should  be  filed  in  the  preferred  format  in 
order  to  expedite  the  processing  of  the 
applicant's  filing. 

The  Commission  has  primary  NEPA 
responsibility  for  interstate  gas 
transmission  facilities.  To  the  extent 
that  other  agencies  are  involved,  the 
certificate  granted  by  the  Commission  to 
the  applicant  is  the  authorizing  action 
upon  which  an  applicant  may  proceed 
with  its  construction  of  facilities  or  other 
activities  granted  by  the  certificate. 

The  following  comments  are  directed 
specifically  tc  each  report  depending  on 
the  issues  raised  by  the  commenters. 

Report  Number 

1.  The  instructions  state  that  aerial 
photographic  maps  shall  be  provided 
"when  available." 

With  respect  to  nonjurisdictional 
facilities  as  (f)  and  (g),  the  staff  must 
analyze  the  entire  project  including 
nonjurisdictional  facilities  and  report  on 
the  probable  impacts.  In  addition,  under 
the  Threatened  and  Endangered  Species 
Act,  as  amended,  and  the  National 
Historic  Preservation  Act.  staff  must 
examine  the  impact  that  the  entire 
project,  both  jurisdictional  and 
nonjurisdictional.  might  have  on 
threatened  and  endangered  species  and 
cultural  resources. 
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2.  As  di&cussed  above,  where  wetland 
maps  are  unavailable,  use  the  best 
available  information. 

If  the  surface  of  the  land  ii  to  be 
disturbed,  the  activity  has  the  potential 
to  affect  water  quality  in  the  area. 

3.  See  discussion  under  2  above.  Any 
activity,  whether  on  existing  or 
expanded  right  of  way.  has  the  potential 
to  impact  biological  resources.  It  is  the 
burden  of  the  applicant  to  show  why 
there  would  not  be  adverse  impacts. 

4.  See  discussion  under  1.  2  and  3 
above  for  the  same  reasons. 

5.  This  report  is  required  only  for  new 
major  aboveground  facilities  such  as 
compressor  stations.  LNG  facilities  and 
large  aboveground  nonjurisdictional 
facilities  directly  connected  to  the 
applicant's  proposed  project  (such  as 
power  plants  or  cogeneration  facilities, 
etc.). 

6.  See  discussion  under  1.  2  and  3 
above  for  the  same  reasons. 

7.  See  discussion  under  1.  2  and  3 
above  for  the  same  reasons.  Also,  see 
discussion  under  factor  number  32. 

8.  The  staff  must  be  able  to  analyze  all 
existing  land  uses  in  the  vicinity  of  a 
proposed  project.  IdentiGcation  of  these 
areas  including  storage  and  production 
areas  is  required  in  order  for  staff  to 
perform  a  complete  assessment. 

With  regard  to  part  (d)  of  this  report 
staff  realizes  that  specific  details  with 
respect  to  compensation  may  not  be 
resolved  and  therefore,  seeks  general 
information  and  descriptions  as  to  how 
the  value  of  the  right  of  way  ia 
determined,  who  determines  it,  and  how 
damages  might  be  determined.  Likewise, 
a  concise  description  of  the  eminent 
domain  process  in  the  project  area 
should  be  supplied  using  the  same 
guidelines. 

As  a  general  rule  however,  such 
information  regarding  compensation  is 
not  confidential  and  may  be  requested 
in  certain  cases. 

9.  Since  there  are  many  times  that 
equipment  parameters  can  be  provided 
to  the  Commission  prior  to  the  time  that 
state  permit  applications  are  filed,  the 
information  requested  is  still  valid  and 
has  not  been  changed.  Waiting  for  state 
permits  could  delay  processing  by  the 
Commission. 

12.  In  (a),  the  reference  to  (ii)(a-k]  is 
revised  to  (b)(i-xvi).  In  (b)(iv),  "cut" 
surfaces  means  "pipe  cuts." 

Further,  staff  is  responsible  for 
formally  transmitting  the  information 
required  in  this  report  to  the 
Environmental  Protection  Agency  (EPA) 
under  the  September  17, 1987  letter  of 
agreement.  If  an  EPA  approved  plan  has 
already  been  obtained  by  the  applicant, 
a  copy  should  be  provided  to  the 
Commission.  If  this  report  does  not 


apply  to  the  applicant  or  the  project,  it  is 
not  required  to  be  filed. 

Exhibit  H 

Other  than  the  changes  already 
described  above,  the  only  significant 
change  to  the  hard  copy  reports  are 
those  made  to  capture  most  of  the 
significant  physical,  locational,  and  cost 
factors  required  by  Exhibit  K. 

One  commenter  suggests  that  the  16.6 
characters  per  inch  (cpi)  pitch  and 
margin  settings  of  S  and  175 
respectively,  for  the  landscape  reports  in 
this  exhibit  are  in  excess  of  industry 
standards.  The  commenter  recommends 
that  hard  copy  reports  be  limited  to  print 
lines  of  80  cpi  for  portrait  and  132  cpi  for 
landscape.  While  these  print  lines  have 
been  widely  used,  they  were  for  a  time 
one  of  the  limiting  factors  for  a  typical 
mainframe  line  printer.  However,  laser 
printers  have  greater  flexibility  to 
compress  characters  than  was  possible 
utilizing  older  printers. 

Staff  reiterates  that  the  hard  copy 
report  formats  in  this  exhibit  are 
optional.  An  applicant  may  utilize  a 
different  format  for  printing  the 
structured  data.  However,  the  applicant 
must  still  submit  the  required  data  in  the 
structured  data  formats  of  Records  CA/ 
01  through  CA/11. 

(FR  Doc.  69-13999  Filed  6-12-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  556 

Animal  Drugs,  Fseds,  and  Related 
Products;  Alt>endazole  Suspension 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMART.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 

animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  SmithKline 
Animal  Health  Products.  The  NADA 
provides  for  safe  and  effective  use  of 
albendazole  suspension  as  an 
anthelmintic  in  cattle.  The  regulations 
are  also  amended  to  establish  a 
tolerance  for  albendazole  residues  in 
edible  cattle  tissues. 

EFFECTIVE  DATE:  June  13, 1989. 

FOR  FURTHER  INFORSUTION  CONTACT: 

John  L.  Olsen,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-^913. 


SUPPLEMENTARY  INFORMATKMt: 

SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Bechman  Corp.. 
1600  Paoli  Pike,  West  Chester,  PA  1938a 
filed  NADA  110-048  providing  for  oral 
use  of  an  11.36-percent  albendazole 
suspension  (Valbazen'"')  in  cattle.  It  is 
used  for  removal  and  control  of  adult 
liver  flukes,  heads  and  segments  of 
certain  tapeworms,  adult  and  4th  stage 
larvae  of  certain  stomach  worms  (brown 
stomach  worm,  barberpole  worm,  small 
stomach  worm),  intestinal  worms 
(thread-necked  intestinal  worm,  small 
intestinal  worm),  and  lungworms,  4th 
stage  inhibited  larvae  of  brown  stomach 
worms,  and  adult  stages  of  certain 
intestinal  worms  (hookworm,  bankrupt 
worm,  nodular  worm). 

The  NADA  is  approved  and  the 
regulations  are  amended  by  adding  new 
21  CFR  520.45  and  520.45a  to  reflect  the 
approval.  Additionally,  the  regulations 
are  amended  to  establish  a  tolerance  for 
residues  of  albendazole  in  edible  cattle 
tissues  by  adding  new  21  CFR  556.34. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA  305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  VH}  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a. significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 
21  CFR  Part  556 

Animal  drugs,  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  520  and  556  are  amended  as 
follows: 


'^■*:i5r'.|-||;|r?'«»;.:|s.>*-^^^ 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(1).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  New  §S  520.45  and  520.45a  are 
added  to  read  as  follows: 

§  520.45    AII>*ndazole  oral  dosage  forms. 

S  520.45a    Alt>«ndazole  suspension. 

(a)  Specifications.  The  product 
contains  11.36  percent  albendazole. 

(b)  Sponsor.  See  No.  000007  in 
§  510.600  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.34  of 
this  chapter. 

(d)  Conditions  of  use  in  cattle — (1) 
Amount.  4.54  milligrams  per  pound  of 
body  weight  (10  milligrams  per 
kilogram). 

(2)  Indications  for  use.  For  removal 
and  control  of  the  following  internal 
parasites  of  cattle:  Adult  liver  flukes 
[Fasciola  hepatica);  heads  and  segments 
of  tapeworms  (Moniezia  benedeni,  M. 
expansa);  adult  and  4th  stage  larvae  of 
stomach  worms  (brown  stomach  worms 
including  4th  stage  inhibited  larvae 
(Ostertagia  ostertagi],  barberpole  worm 
[Haemonchus  contortus.  H.  placei), 
small  stomach  worm  (Trichostrongylus 
axei]);  adult  and  4th  stage  larvae  of 
intestinal  worms  (thread-necked 
intestinal  worm  (Nematodirus  spathiger, 
N.  helvetianus),  small  intestinal  worm 
(Cooperia  punctata  and  C.  oncophora]): 
adult  stages  of  intestinal  worms 
(hookworm  [Bunostomum 
phlebotomum),  bankrupt  worm 

( Trichostrongylus  colubriformis], 
nodular  worm  [Oesophagostomum 
radiatum]];  adult  and  4th  stage  larvae  of 
lungworms  (Dictyocaulus  viviparus). 

(3)  Limitations.  Administer  as  a  single 
oral  dose  using  dosing  gun  or  dosing 
syringe.  Do  not  slaughter  within  27  days 
of  last  treatment.  Do  not  use  in  female 
dairy  cattle  of  breeding  age:  Do  not 
administer  to  female  cattle  during  first 
45  days  of  pregnancy  or  for  45  days  after 
removal  of  bulls.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

3.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Slat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

4.  New  §  556.34  is  added  to  read  as 
follows: 


§556.34    Alt>eodazole. 

A  tolerance  is  established  for  residues 
of  albendazole  in  uncooked  edible  cattle 
tissues  as  follows: 

(a)  The  tolerance  for  the  2- 
aminosulfone  metabolite  (marker 
residue)  in  cattle  liver  (target  tissue)  is 
0.2  part  per  million.  The  tolerance  refers 
to  the  concentration  of  marker  residue 
in  the  target  tissue  used  to  monitor  for 
total  drug  residues  in  the  target  animals. 

(b)  The  safe  concentrations  for  total 
albendazole  residues  in  uncooked  edible 
tissues  of  cattle  are  0.6  part  per  million 
in  muscle,  1.2  parts  per  million  in  liver. 
1.8  parts  per  million  in  kidney,  and  2.4 
parts  per  million  in  fat.  A  safe 
concentration  refers  to  the  total  residue 
concentration  considered  safe  in  edible 
tissues. 

Dated:  June  5, 1989. 
Gerald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-13968  Filed  &-12-89.  8:45  am] 
BILUNG  COOE  4160-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Salinomycin  and 
Chlortetracycilne 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  the 
American  Cyanamid  Co.  providing  for 
the  use  of  previously  approved 
salinomycin  and  chlortetracycline  Type 
A  medicated  articles  to  make  Type  C 
medicated  feeds  for  broilers.  The  feeds 
are  indicated  for  use  for  the  prevention 
of  coccidiosis  and  as  an  aid  in  the 
reduction  of  mortality  due  to  certain 
infections. 

EFFECTIVE  DATE:  June  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-4913. 
SUPPLEMENTARY  INFORMATION: 
American  Cyanamid  Co.,  Berdan  Ave., 
Wayne,  NJ  07470,  filed  NADA  140-859 
providing  for  combining  separately 
approved  salinomycin  and 
chlortetracycline  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  broilers.  The  Type  C  medicated 
feeds  contain  salinomycin  sodium,  40  to 
60  grams  per  ton  and  chlortetracycline, 
500  grams  per  ton.  The  Type  C 
medicated  feeds  are  indicated  for  use 


for  the  prevention  of  coccidiosis  caused 
by  Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti.  and 
E.  mivati,  and  as  an  aid  in  the  reduction 
of  mortality  due  to  E.  coli  infections 
susceptible  to  such  treatment.  The 
NADA  is  approved  and  the  regulations 
are  amended  in  21  CFR  558.128  by 
redesignating  paragraph  (c](5)(xi)  as 
paragraph  (c)(5)(xii)  and  by  adding  a 
new  paragraph  (c)(5)(xi)  and  in  21  CFR 
558.550  by  adding  new  paragraph 
(b)(l)(xvi).  The  basis  for  approval  is 
discussed  In  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat  343-351  (21 
use.  360b):  21  CFR  5.10 and  5.83. 

2.  Section  558.128  is  amended  by 
redesignating  paragraph  (c){5](xi)  as 
paragraph  (c)(5)(xii)  and  by  adding  a 
new  paragraph  (c)(5)(xi)  to  read  as 
follows: 

§  558.128    Ctilortetracydine. 

*  •  •  *  * 

(c)  *  *  * 
(5)  *   *  * 

(xi)  Salinomycin  in  accordance  with 
§  558.550. 
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3.  Section  558.5.%  is  amended  by 
adding  new  paragraph  (b)(1)(xvi)  to  read 
as  follows: 

SS5«.$50    Sainomydn. 

*  •  «  •  « 

(b)  •  •  • 

[x\\)[a]  Amount  per  ton.  Salinomydn 
40  to  60  grams  and  chlortetracycline  500 
grams. 

(.6)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenelh.  £"..  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetU,  and 
£,  mivati,  and  as  an  aid  in  the  reduction 
of  mortality  due  to  £.  coli  infectioiu 
susceptible  to  such  treatment. 

(c)  Limitationa.  Do  not  feed  to  layers. 
In  feeds  containing  0.8  percent  dietary 
calcium  not  to  be  fed  for  more  than  5 
days.  Not  approved  for  use  with  pellet 
binders.  Withdraw  24  hours  before 
slaughter.  May  be  fatal  if  accidentally 
fed  to  adult  tiu^eys  or  horses. 
Chlortetracycline  as  provided  by  No. 
010042  in  {  510.600(c)  of  this  chapter. 

•        •        *        •        • 

Dated:  June  1, 1989. 
Gerald  B.  Guast, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  89-13960  Filed  6-12-89-.  8:45  am] 

BILUNQ  COOK  41W-tMI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  625 

IFHWA  DediM  No.  89-151 

RIN  212S-AC  31 

Design  Standards  for  Highways;  Guide 
Spe<^fications  for  Bridge  Raiilnga 

AQENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule  and  request  for 
comments. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  updating  the 
guides  and  references  list  in  23  CFR  Part 
625  by  adding  the  American  Association 
of  State  Highway  and  Transportation 
Ofricials  (AASHTO)  1969  "Guide 
Specifications  for  Bridge  Railings."  Also. 
FHWA  is  considering  a  possible  future 
rulemaking  action  related  to  bridge 
railing  design  and  is  requesting  public 
comment  on  the  AASHTO  guide 
specifications,  on  their  possible 
application  as  a  standard  rather  than  as 
a  guide  on  Federal-aid  projects,  and  on 
any  other  bridge  railing  design  -elated 
subjects. 


DATES:  The  final  rule  is  effective  June  13, 
1989.  The  comment  period  on  bridge 
railing  design  will  remain  open  until 
further  notice. 

AOOMESS:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  89-15. 
Federal  Highway  Administration,  Room 
4232,  HCC-10.  400  Seventh  Street  SW., 
Washington.  DC,  20590.  AU  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notiHcation  of 
receipt  of  conunenls  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHCR  INFORMATION  CONTACT 

fames  H.  Hatton,  Office  of  Engineering 
(202)  366-1329.  or  Michael ).  Laska, 
Office  of  the  Chief  Counsel  (202)  366- 
1383.  Office  hours  are  from  9:00  a.m.  to 
5:30  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  625.4(b)(1)  of  23  CFR 
establishes  requirements  for  bridge 
railing  designs  for  Federal-aid  hi^way 
projects  as  those  contained  in  the 
AASHTO's  Standard  Specifications  for 
Highway  Bridges  (standard 
specifications).  Those  specifications 
describe  analysis  procedures  and 
minimum  geometric  and  structural 
requirements  for  the  design  of  bridge 
raiUngs.  They  also  provide  an  exemption 
from  those  requirements  for  bridge 
railing  designs  that  successfully  pass 
full-scale  crash  tests. 

On  August  28. 1986,  the  Executive 
Director  of  the  FHWA  directed  field 
personnel  of  the  FHWA  to  encourage 
State  highway  agencies  to  use  only 
crash  tested  railings  on  Federal-aid 
bridges.  Historically,  although  not 
expressed  in  the  AASHTO 
specifications,  the  crash  tests  that  have 
been  accepted  as  the  tests  for  quahfying 
bridge  railings  have  been  those 
described  in  the  National  Cooperative 
Research  Program  (NCHRP)  Report 
230 — Recommended  Procedures  for  the 
Safety  Performance  Evaluation  of 
Highway  Appurtenances  (copy 
available  for  inspection  in  the  public 
docket  file)  or  similar  predecessor 
documents.  Specifically,  the  strength 
test  for  a  railing  has  been  accepted  as 
one  in  which  the  railing  is  impacted  with 
a  4500-pound  automobile  traveling  at  60 
mph  and  at  an  angle  of  25  degrees  to  the 
railing.  Although  some  inconsistencies 
have  been  revealed,  the  NCHRP  Report 
230  strength  test  and  the  AASHTO 
railing  design  requirements  result  in 
railings  with  reasonably  comparable 
strengths.  However,  both  imply  a  single 


performance  level  requirement  for 
bridge  railings,  a  level  higher  than 
needed  for  some  sites  and  possibly 
lower  than  desirable  for  other  sites.  To 
overcome  this  deficiency  in  current 
railing  design  practice  and  to  ensure  the 
efficacy  of  railing  designs,  the  AASHTO 
has  adopted  "Guide  Specifications  for 
Bridge  Railings"  (guide  specifications), 
which  recognizes  three  railing 
performance  levels  and  defines  those 
performance  levels  through  specific  full- 
scale  crash  tests  each  performance  level 
railing  must  pass. 

In  the  guide  specifications,  from  the 
lowest  to  the  highest  performance  level, 
the  strength  tests  are,  respectively,  a 
5400-pound  pickup  truck  impacting  at  20 
degrees  and  45  mph,  an  18,000-pound 
single  unit  truck  impacting  at  15  degrees 
and  50  mph,  and  a  50.000-pound  tractor- 
trailer  truck  impacting  at  15  degrees  and 
50  mph.  To  test  railings  for  safe 
performance  with  small  vehicles,  the 
guide  specifications  prescribe  an  1800- 
pound  automobile  test  for  each 
performance  level.  At  performance  level 
1  (PL-l)  the  test  is  run  at  20  degrees  and 
50  mph.  For  PL-2  and  PLr-3  the  test 
speed  is  increased  to  60  mph.  A  5400- 
pound  pickup  truck  test  is  also 
prescribed  for  PL-2  and  PL-3  railings  to 
ensure  safe  performance  with 
intermediate  size  vehicles.  The  pickup 
truck  test  for  both  of  these  levels  is  at  20 
degrees  and  60  mph.  The  guide 
specifications  also  provide  procedures 
for  determining  conditions  under  which 
the  use  of  a  given  performance  level 
railing  would  be  appropriate. 

The  FHWA  will  consider  railings 
developed  and  used  according  to  the 
procedures  contained  in  the  guide 
specifications  as  meeting  the 
requirements  of  the  railing  design 
requirements  of  the  standard 
specifications  and,  thus.  Federal-aid 
requirements.  The  FHWA  believes 
railing  design  and  selection  procedures 
such  as  those  contained  in  the  guide 
specifications  will  prove  superior  to 
those  currently  in  the  standard 
specifications  and.  therefore,  will 
encourage  use  of  the  guide 
specifications  and,  possibly,  their  future 
adoption  as  requirements  on  Federal-aid 
projects.  However,  since  application  of 
the  guide  specifications  is  just 
beginning,  the  FHWA  ttelieves  it  would 
be  premature  to  make  the  guide 
specifications  a  Federal-aid  requirement 
at  this  time.  Over  the  next  two  to  three 
years  the  FHWA  will  be  observing  the 
application  of  the  guide  specifications, 
with  the  expectation  that  at  some  point 
in  that  period  it  will  begin  a  formal 
notice  and  comment  rulemaking  action 
to  adopt  a  version  of  the  guide 
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specifications  as  a  Federal-aid 
requirement,  For  this  reason,  the  FHWA 
is  requesting  comments  from  the  public 
on  the  guide  specifications,  their 
application,  and  any  other  bridge  railing 
design  related  subjects. 

Regulatory  Evaluation  and  Impact 

The  FHWA  has  determined  that  this 
amendment  does  not  contain  a  major 
rule  under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
revision  contained  in  this  amendment  is 
primarily  informational.  The  publication 
being  added  contains  material  that  is 
not  in  fact  a  standard  or  requirement. 
Since  this  amendment  does  not  alter  the 
basic  design  criteria  and  the  burden 
imposed  on  the  States  is  not  affected, 
the  impact  on  the  overall  highway 
program  is  negligible.  Therefore,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

The  new  nonregulatory  publication 
cited  in  this  amendment  simply  provides 
guidance  and  information  for  use  at  the 
discretion  of  the  designer.  Therefore,  the 
FHWA  finds  good  cause  to  make  the 
amendment  final  without  notice  and 
comment  and  without  a  30-day  delay  in 
effective  date  as  provided  by  the 
Administrative  Procedure  Act  Owing  to 
the  nature  of  the  document  notice  and 
opportunity  for  comment  are  not 
required  under  the  regulatory  policies  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
information  that  would  be  useful  at  this 
time.  Accordingly,  the  amendment  is 
effective  upon  publication.  However,  as 
stated  previously,  FHWA  is  considering 
a  future  notice  and  comment  rulemaking 
action  related  to  the  subject  of  bridge 
railing  design  and  is  requesting 
comments  on  the  guide  specifications 
and  any  other  bridge  railing  design 
related  subjects  for  its  future 
consideration. 

Regulatory  Flexibility  Act  and 
Federalism  Assessment 

Based  on  the  discussion  above  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  FHWA  has  carefully  considered 
the  federalism  impUcations  of  this  action 
in  the  light  of  the  principles,  criteria,  and 
requirements  of  the  President's 
Executive  Order  on  Federalism.  E.O. 
12612,  October  26, 1987.  The  FHWA  has 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
federalism  assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  Publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Prograna  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards,  Grant  programs — 
transportation.  Highways  and  roads. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Chapter  I  of  Title 
23,  Code  of  Federal  Regulations.  Part  625 
as  set  forth  below. 

Issued  on:  June  7, 1989. 
RJ).  Morgan. 

Executive  Director. 

The  FHWA  hereby  amends  23  CFR 
Part  625  as  follows: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  of  Part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C  109,  315,  and  402;  49 
CFR  1.48(bJ. 

2.  In  §  625.5  a  new  paragraph  (b)(8)  is 
added  to  read  as  follows: 

§  625.5    Guides  and  references. 


(b)  *  *  • 

(8)  Guide  Specifications  for  Bridge 
Railings,  AASHTO  1989.  [3] 

[PR  Doc.  89-13927  Filed  6-12-89;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6834] 

Suspension  of  Community  EUgibilfty 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Fmal  Rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 


been  authorized  under  the  National 
Flood  Insurance  i*rogram  (NFIP).  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  t>e  withdrawn  by 
publication  in  the  Federal  Pitpttttr 

EFFECTIVE  DATE:  As  shown  in  fifth 
column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration, 
Federal  Center  Plaza,  500  C  Street  SW, 
Room  416,  Washington,  DC  20472. 
(202)  646-2717. 

SUPPLEMENTARY  INFORMATIOH:  The 

NFIP  enables  property  owners  to 
purchase  Hood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25. 1966.  FEMA  published 
a  final  rule  in  the  Federal  Re^sttt  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
criteria  at  44  CFR  6a7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6/nonths  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  t)e 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
managen>ent  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
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will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  Hoodplain  management 
measures  are  met  prior  to  the  effective 


suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  FEMA. 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 


adequate  fioodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance  and  fioodplains. 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

§64.6    List  of  EMgibie  Communities. 


State  and  community  name 


County 


Community  No. 


Effective  date 


Colorado: 

Akron,  towmof _ 

Buena  Vista,  loiwn  of .... 
Unincotporated  areas... 
Crested  Butte,  totm  of . 
Erie,  toiurn  of 


Fort  Morgaa  city  of 

Unincorporated  areas 

Idaho  Spnngs,  to«vn  of 

MiMiken.  totum  of 


Monte  Vista,  town  ot..~ 
Unincorporated  areas.. 
Unincorporated  areas.. 

Ouray,  city  of 

Paoma.  town  of 


Rocfcvale.  town  of 

Unincorporated  areas. 
Unincorixxated  areas. 
Siiverthome.  town  of.. 


Steamboat  Sprwigt,  city  of.. 

Superior,  town  of 

Thornton,  aty  of 

Weftngton,  town  of 

Wigg«»,  city  of 


Carter  Lake,  dty  of 

Elberon,  aty  of 

Kaniai    unincorporated  areas.. 

Netiraska: 

Unirxxxporated  areas 

Paxton,  vMage  of ~™ 

Peru,  city  of.. 


Platte  Center,  vitage  of.. 

Ptoasanton,  viNage  of 

Raymond.  viUage  of 

Salem,  village  of 

Scottst>luff.  crty  of 

Snyder,  vMge  of 

St.  Edward,  aty  of 

Tecumseh,  aty  of 

Tekamah,  aty  of 

Unnn.  vrilage  of.. 


Weeping  Water,  aty  of., 
age  of.... 

,  aty  o» 

Wymore,  aty  of 

Urancorporaied  i 


Nortti  Dakota— North  River,  city  of.. 
South  Dakota: 

Hudson,  town  of 

MissNxi.  aty  of 

Rapid  City,  aty  of 

Utah: 

Helper,  city  of 


Washington.. 

Ctiaffee 

Clear  Creek. 

GurxXsoa 

WoW 

Morgan 

GarfieW 

Clear  Creek. 

WekJ 

Rio  Grande.. 

Montrose 

OtKay 

Ouray 

Delta ™. 

Fremont 

San  Juan 

San  Mlguel^r. 

Summit _ 

Routt 

BouWer „.. 

Adams 

Lahmer 

Morgan 


Pottawattamie . 

Tama 

Lat>elte 


Buffato 

Keith 

I^emaha  — 

Platte 

Buffato „ 

Lancaster 

Richardson.. 
Scotts  Bkiff.. 

Dodge 

Boone 

Jofwson 

Burt _, 

Cass 

Cass 

Thflrston 

Cuming 

Gage 

York 

Cass 


Lincoln 

Todd 

Pennington. 


Cartxxi. 


080177.. 
060030.. 
060034.. 
080079.. 
080181.. 
060131.. 
060205.. 
080036.. 
080187.. 
060155.. 
060124.. 
060138.. 
060137.. 
080045.. 
060221.. 
060267.. 
080166.. 
080201.. 
080159.. 
080203.. 
060007.. 
080104.. 
060204.. 

190492.. 
190726.. 
200590.. 

310419.. 
310130.. 
310157.. 
310178.. 
310017.. 
310138.. 
310185.. 
310206.. 
310319.. 
310010.. 
310127.. 
310024.. 
310035.. 
310036.. 
310223.. 
310049.. 
310095.. 
310466.. 
380623.. 

460049.. 
460202.. 
465420. 

490034 


June  19, 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 

Do. 
Do. 
Do. 

Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do 

Do. 


1989. 
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Moab,  city  of 

Riverdale,  city  of 

Salt  Lake  Oty.  city  of.. 
South  Jordan,  aty  of— 
Untrxxxporated  areas. 


Stale  and  community  name 


County 


Grand 

Vilebor 

SattLake. 
SaHLake. 
Utah 


Community  Na 


490072 
490190 
490105 
490107 
495517 


Effective  dale 


Do. 
Do. 
Do. 
Da 
Do. 


Issued:  ]une  6. 1989. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

|FR  Doc.  89-13997  Filed  6-12-69: 8:45  am] 
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Proposed  Rules 


Federal  Regiater 
Vol.  54.  No.  112 
Tuesday.  June  13.  1989 


This  section  of  the  TEOERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  aile 
making  prior  to  ttie  adoption  of  the  final 
njles. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  294 

Implenwntation  of  th«  Freedom  of 
Infonnation  Act 

aoency:  OfTice  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  These  proposed  regulations 
(1)  outline  that  material  that  the  Office 
of  Personnel  Management  (OPM) 
generally  makes  available  for  public 
inspection  and  copying  pursuant  to  the 
Freedom  of  Infonnation  Act,  and  (2) 
implement  the  requirements  of 
Executive  Order  12600  concerning  the 
release  of  confidential  commercial 
information  requested  under  the 
Freedom  of  Information  Act.  In  a 
separate  document  OPM  has  also 
published  final  regulations  amending 
Part  294  which  implement  the 
requirements  of  the  Freedom  of 
Information  Reform  Act  of  1986.  In  the 
interest  of  clarity,  OPM  is  republishing 
the  text  of  those  fmal  regulations  here  in 
their  entirety,  along  with  the  changes  to 
Part  294  that  OPM  proposes  in  this 
document. 

DATE:  Comments  on  §5  294.106,  Index  of 
information  and  294.112.  Confidential 
commercial  information,  must  be 
received  on  or  before  August  14, 1989. 

ADDRCSS:  Comments  may  be  sent  or 
delivered  to  John  F.  Siegrist.  ]r.. 
Assistant  Director  for  Infonnation 
Management.  Administration  Group. 
Office  of  Personnel  Management.  Room 
6410. 1900  E  Street  NW..  Washington. 
DC  20415. 

Fon  nmTHeii  information  contact: 

C.  Ronald  Trueworthy.  (202)  632-0281. 

SUPPLEMENTARY  INFORMATKMI:  OPM  is 

publishing  in  a  separate  document  Hnal 
rules  which  implement  the  Freedom  of 
Information  Reform  Act  of  1986.  OPM 
proposes  to  revise  9  294.106,  Index  of 
information,  to  clearly  reflect  OPM's 
practices  and  the  requirements  of  the 
Freedom  of  Information  Act.  OPM  also 
proposes  to  add  {  294.112,  Conndential 
commercial  information,  to  comply  with 


Executive  Order  12600,  which  was 
issued  on  June  23. 1987.  This  executive 
order  directed  each  Executive 
department  and  agency  subject  to  FOIA. 
to  establish  procedures  for  notifying 
submitters  of  records  containing 
confidential  commercial  information, 
when  those  records  were  requested 
under  the  FOIA  and  it  was  determined 
tha  the  records  may  have  to  be 
disclosed.  This  section  contains  OPM's 
proposed  procedures  for  notifying 
submitters  of  confidential  commercial 
information. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  294 

Administrative  practice  and 
procedure.  Freedom  of  Information. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer. 

Director. 

Accordingly.  OPM  is  proposing  to 
amend  5  CFR  Part  294  to  read  as 
follows: 

PART  294— AVAILABIUTY  OF 
OFFICIAL  INFORMATION 

1.  The  authority  for  Part  294  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  552.  Freedom  of 
Information  Act.  Pub.  L  92-502,  as  amended 
by  the  Freedom  of  Information  Reform  Act  of 
1986,  Pub.  L  99-570.  and  E.0. 12800.  52  PR 
23781  (June  25, 1987). 

2.  In  Subpart  A.  §S  294.101-294.105 
and  SS  294.107-294.111  and  Subpart  D 
are  republished:  §  294.106  is  revised,  and 
§  294.112  is  added  to  read  as  follows: 

Sul>part  A— ProcedurM  for  Dtsdosurt  of 
Records  Under  ttte  Frtedom  of  Information 
Act 

294.101  Purpose. 

294.102  General  definitions. 

294.103  Definitions  of  categories  and 
assignment  of  requests  and  requesters  to 
categories. 

294.104  Clarifying  a  requester's  category. 


294.105  Access  to  the  requester's  own 
records. 

294.106  Index  of  information. 

294.107  Places  to  obtain  records. 

294.108  Procedures  for  obtaining  records. 

294.109  Fees. 

294.110  Appeals. 

294.111  Custody  of  records;  subpoenas. 

294.112  Confidential  commercial 
information. 


Sut>part  D— Cross  References 

294.401     References. 

Sul>part  A — Procedures  for  Disclosure 
of  Records  Under  the  Freedom  of 
Information  Act 

§294.101    Purpose. 

This  subpart  contains  the  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  implementing  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
Except  as  provided  by  §  294.105,  OPM 
will  use  the  provisions  of  this  subpart  to 
process  all  requests  for  records. 

S  294.102    General  definitions. 

All  of  the  terms  defined  in  the 
Freedom  of  Information  Act.  and  the 
definitions  included  in  the  "Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines"  issued  by  the 
Office  of  Management  and  Budget 
apply,  regardless  of  whether  they  are 
defined  in  this  subpart. 

"Direct  costs"  means  the  expenditures 
that  an  agency  actually  incurs  in 
searching  for.  duplicating,  and  reviewing 
documents  to  respond  to  an  FOIA 
request.  Overhead  expenses  (such  as  the 
cost  of  space,  and  heating  or  lighting  the 
facility  in  which  the  records  are  stored), 
are  not  included  in  direct  costs, 

"Disclose  or  disclosure"  means 
making  records  available,  on  request, 
for  examination  and  copying,  or 
furnishing  a  copy  of  records. 

"Duplication"  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  an  FOIA  request.  Among 
the  forms  that  such  copies  can  take  are. 
paper,  microform,  audiovisual  materials, 
or  machine  readable  documentation 
(e.g..  magnetic  tape  or  disk). 

"Records."  "information." 
"document."  and  "material"  have  the 
same  meaning  as  the  term  "agency 
records"  in  section  552  of  title  5,  United 
States  Code. 

"Review"  means  the  process  of 
initially  examining  documents  located  in 


response  to  a  request  to  determine 
whether  any  portion  of  any  document 
located  may  be  withheld.  It  also 
includes  processing  documents  for 
disclosure;  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  and  policy  issues  regarding  the 
application  of  exemptions. 

"Search"  means  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page,  or 
line-by-line  identification  of  material 
within  documents.  The  definition 
assumes  that  searches  will  be  carried 
out  in  the  most  efficient  and  least 
expensive  manner  so  as  to  minimize  the 
cost  for  both  the  agency  and  the 
requester. 

S  294. 103    Definitions  of  categories  and 
assignment  of  requests  arKl  requesters  to 
categories. 

OPM  will  apply  the  definitions  and 
procedures  contained  in  this  section  to 
assign  requesters  to  categories.  The  four 
categories  established  by  5  U.S.C.  552(a) 
are  requests  for  commercial  use, 
requests  for  non-commercial  use  made 
by  educational  or  non-commercial 
scientific  institutions,  requests  for  non- 
commercial use  made  by  representatives 
of  the  news  media,  and  all  others. 

(a)  Request  for  commercial  use.  A 
"commercial  use  request"  is  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
the  requester  or  the  person  or  institution 
on  whose  behalf  the  request  is  made.  In 
determining  whether  a  request  properly 
belongs  in  this  category,  OPM  will  look 
first  to  the  intended  use  of  the 
documents  being  requested. 

(b)  Request  for  non-commercial  use 
made  by  an  educational  or  non- 
commercial scientific  institution.  OPM 
will  include  requesters  in  one  of  the  two 
categories  described  in  paragraphs  (b) 
(1)  and  (2)  of  this  section  when  the 
request  is  being  made  as  authorized  by, 
and  under  the  auspices  of,  a  qualifying 
institution;  and  the  records  are  sought, 
not  for  a  commercial  use,  but  in 
furtherance  of  scholarly  or  scientific 
research. 

(1)  "Educational  institution"  refers  to 
any  public  or  private,  preschool, 
elementary,  or  secondary  school, 
institution  of  undergraduate  or  graduate 
higher  education,  or  institution  of 
professional  or  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  or  scientific  research. 

(2)  A  "non-commercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  that  term  is  referenced  in  paragraph 


(a)  of  this  section,  and  which  is  operated 
solely  to  conduct  scientific  or  scholarly 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(c)  Request  from  a  representative  of 
the  news  media.  "Representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish,  broadcast,  or  otherwise 
disseminate  news  to  the  public.  The 
term  "news"  means  information  that  is 
about  current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the    . 
public  at  large,  and  publishers  of 
periodicals  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  Free-lance 
journalists  may  be  regarded  as 
representatives  of  the  news  media  if 
they  demonstrate  a  solid  basis  for 
expecting  publication,  or  some  other 
form  of  dissemination,  through  a 
particular  organization  even  though  they 
are  not  actually  employed  by  it.  OPM 
will  assign  news  media  ofiicials  to  this 
category  only  when  a  request  is  not  for 
commercial  use.  If  a  person  meets  the 
other  qualifications  for  inclusion.  OPM 
will  not  apply  the  term  "commercial 
use"  to  his  or  her  request  for  records  in 
support  of  a  news  dissemination 
function. 

(d)  Requests  from  others.  The 
category  "all  others,"  consists  of  any 
requesters  not  covered  by  paragraph  (a), 
(b).  or  (c)  of  this  section.  However,  as 
provided  by  §  294.105.  OPM  will  use  its 
Privacy  Act  regulations,  rather  than  this 
subpart,  when  individuals  ask  for 
records  about  themselves  that  may  be 
filed  in  OPM  systems  of  records. 

§  294.104    Clarifying  a  requester's 
category. 

(a)  Seeking  clarification  of  a 
requester's  category.  OPM  may  seek 
additional  clarification  before  assigning 
a  person  to  a  specific  category  if — 

(1)  There  is  reasonable  cause  to  doubt 
the  requester's  intended  use  of  records; 
or 

(2)  The  intended  use  is  not  clear  horn 
the  request  itself;  or 

(3)  There  is  any  other  reasonable 
doubt  qualifications  Uiat  may  affect  the 
fees  applicable  or  the  services  rendered 
under  §  294.109  of  this  part. 

(b)  Prompt  notification  to  requester. 
When  OPM  seeks  clarification  as 
provided  by  paragraph  (a)  of  this 
section,  it  will  provide  prompt 
notification  either  by  telephone  or  in 
writing  of  the  information  or  materials 
needed. 


(c)  Effect  of  seeking  clarification  on 
time  limits  for  responding.  When 
applying  the  time  limits  in  section  552  of 
title  5.  United  States  Code.  OH^  will  not 
officially  consider  any  request  for 
records  as  being  received  until  the 
official  who  is  assigned  responsibility 
for  making  a  decision  on  releasing  the 
records  has — 

(1)  Received  any  additional 
clarification  sought  under  paragraphs  (a) 
and  (b)  of  this  section;  and 

(2)  Determined  that  the  clarifying 
information  is  sufficient  to  correctly 
place  the  requester  in  one  of  the 
categories  prescribed  in  this  section. 

§  294.105    Access  to  ttw  requester's  own 
records. 

When  the  subject  of  a  record,  or  a 
duly  authorized  representative  of  the 
subject,  requests  his  or  her  own  records 
ftt)m  a  Privacy  Act  system  of  records,  as 
defined  by  5  U.S.C.  552a(a)(5).  and  the 
record  is  maintained  so  that  it  is 
retrieved  by  the  subject's  name  or  other 
personal  identifier,  OPM  will  process 
the  request  under  the  Privacy  Act 
procedures  in  Part  297  of  this  chapter. 

§  294.106    Index  of  infonnation. 

(a)  (1)  OPM  publishes  OPM  Document 
No.  1,  "Index  to  Information"  annually 
and  issues  supplements  during  the  year 
when  there  is  a  sufficient  volume  of  new 
or  revised  material.  This  index  contains 
material  published  and  offered  for  sale 
or  available  for  public  inspection  and 
copying.  Unless  the  material  is 
published  and  offered  for  sale,  OPM 
generally  makes  available  for  public 
inspection  and  copying: 

(i)  Final  opinions  made  by  OPM  in  the 
adjudication  of  cases,  which  are  relied 
on  and  cited  by  the  OPM  as  precedent: 

(ii)  OPM  policy  statements  and 
interpretations  adopted  by  OPM  but  not 
published  in  the  Federal  Register  and 

(iii)  OPM  administrative  staff  manuals 
and  instructions  that  affect  a  member  of 
the  publia 

(2)  OPM  may  not  make  available 
material  (or  portions  of  material)  where 
release  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy;  or  where  the  material  is  exempt 
from  disclosure  under  the  provisions  of  5 
U.S.C.  552(b);  or  where  release  is  not  in 
accordance  with  OPM  regulations, 
administrative  staff  manuals  or 
instructions,  referenced  in  Subpart  D  of 
5  CFR  Part  294. 

(b)  A  copy  of  this  index  is  available  at 
no  cost  from  the  Internal  Distribution 
Subunit.  Office  of  Personnel 
Management.  Room  B443. 1900  E  Street 
NW..  Washington.  DC  20415. 
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(c)  OPM  indexes  material  for  the 
convenience  of  the  public.  Indexing  does 
not  constitute  a  determination  that  all  of 
the  material  listed  is  within  the  category 
that  is  required  to  be  indexed  by  5 
use.  552(a){2).  Most  of  OPM's 
publications  may  be  found  in  OPM's 
Library  in  Room  5H27  at  the  address 
listed  in  paragraph  (b)  of  this  section. 

(d)  As  provided  by  5  U.S.C.  552(a)(2). 
OPM  has  determined  that  it  is 
unnecessary  and  impractical  to  publish 
the  "Index  to  Information"  more 
frequently  than  annually  because  of  the 
small  number  of  revisions  that  occur. 

S  294.107    PtoCM  to  Obtain  records. 

(a)  Address  requests  for  OPM  records 
to  the  ofPicials  listed  in  paragraph  (b), 
(c).  or  (d)  of  this  section. 

(b)  The  following  is  a  list  of  key 
Washington,  DC  ofTicials  of  OPM  and 
their  principal  areas  of  responsibility. 
Address  requests  for  records  to  the 
appropriate  ofTicial  using  the  address 
below  and  the  ofTicial's  title. 

OfTice  of  Personnel  Management  1000  E 
Street  NW..  Washington.  DC  20415 


Swidlo- 

For  subject-matter  about- 

Assooste 

Administrative  services;  Inlorma- 

Orector  tor 

tnn     management,     financial 

AdnmMraiion. 

managsmeni.  personnel. 

Associate 

nevemeni;  aie  ana  neann  neur- 

Oveclortor 

arwe. 

Retirement  and 

bwnnc*. 

AiMdai* 

Personnel  management  In  agerv 

Orwiorfor 

cies:  pay.  poeMton  daasMca- 

Personnel 

rtom  wage  grade  jobs:  per- 

Systems  and 

tormanoe   management;    em- 

Oversight. 

ployee  and  labor  reiallons. 

•  Ass«tant 

Director  for 

baiica;  oMioal  personnel  wid 

Wo(1((orce 

employee  medical  folders. 

Intarmation. 

Assocaele 

Background    irwestigatiorw   and 

Olrwiortor 

ralrted  records  on  vKtMdutfs. 

im^esogMiQns. 

Assooaie 

Nationwide  examining  and  test- 

Orector lor 

ing   lor   employment:   promo- 

Career  En»y 

bons,      admmistf  alive      law 

and  Employee 

judges:     affirmative     employ- 

DevelopmenL 

ment  programs  for  mirxxities. 

ties,    women,    veterans,    and 

Dtredor, 

Examining,  lasting,  and  training 

operalnrts  In  Wasnmgton,  DC. 

Area  Seivtoa 

Center. 

Director.  Office 

Eltiics  and  confMct  o(  inlerest 

0*  Government 

EtMcs. 

Director,  OWice 

Santor  ExscuOve  Senate*. 

olExeculMe 

Personnel. 

(c)  Direct  requests  for  records  on 
subjects  not  specifically  referred  to  in 
this  section  or  in  the  Index,  to  Plans  and 
Policies  Division,  Office  of  Personnel 
Management.  Room  6410, 1900  E  Street 
NW.,  Washington,  DC  20415. 


(d)  The  following  is  a  list  of  OPM 
regional  offices.  Address  requests  for 
regional  records  to  the  Regional 
Director.  Office  of  Personnel 
Management  in  the  appropriate  region: 

•  Atlanta  Region — Richard  B.  Russell  Federal 
Building.  Suite  904.  75  Spring  Street.  SW.. 
Atlanta.  CA  30303-3019 

•  Chicago  Region — John  C.  Kluczynski 
Federal  Building.  30th  Floor,  230  South 
Dearborn  Street,  Chicago.  IL  60604 

•  Dallas  Region — 1100  Commerce  Street. 
Dallas.  TX  75242 

•  Philadelphia  Region — William  J.  Green.  Jr.. 
Federal  Building,  600  Arch  Street. 
Philadelphia.  PA  19106-1596 

•  San  Francisco  Region — 211  Main  Street.  7th 
Floor.  San  Francisco.  CA  94105 

(e)  When  an  organization  does  not 
have  records  in  its  custody.  When  an 
OPM  organization  receives  a  Freedom  of 
Information  Act  request  for  OPM 
records  that  it  does  not  have  in  its 
possession,  it  will  normally  either — 

(1)  Retrieve  the  records  from  the 
organization  that  has  possession  of 
them;  or 

(2)  Promptly  forward  the  request  to 
the  appropriate  organization.  If  a  person 
has  asked  to  be  kept  apprised  of 
anything  that  will  delay  the  official 
receipt  of  a  request,  OPM  will  provide 
notice  of  this  forwarding  action. 
Otherwise.  OPM  may.  at  its  option, 
provide  such  notice. 

(f)  Applying  the  time  limits.  When 
applying  the  time  limits  in  section  552  of 
title  5.  United  States  Code,  OPM  will  not 
officially  consider  any  request  to  be 
received  until  it  arrives  in  the  OPM 
organization  that  has  responsibility  for 
the  records  sought. 

(g)  Records  from  other  Government 
agencies.  When  a  person  seeks  records 
that  originated  in  another  Government 
agency.  OPM  may  refer  the  request  to 
the  other  agency  for  response. 
Ordinarily,  OPM  will  provide  notice  of 
this  type  of  referral. 

(h)  Creating  records.  If  a  person  seeks 
information  from  OPM  in  a  format  that 
does  not  currently  exist.  OPM  will  not 
ordinarily  compile  the  information  for 
the  purpose  of  creating  a  record  to 
respond  to  the  request.  OPM  will  advise 
the  individual  that  it  does  not  have 
records  in  the  format  sought.  If  other 
existing  records  would  reasonably 
respond  to  the  request  or  portions  of  it, 
OPM  may  provide  these.  If  fees  as 
provided  in  S  294.109  of  this  part  apply 
to  any  alternative  records.  OPM  will 
advise  the  requester  before  providing 
the  records. 

S  294.108    ProcoduTM  for  obtaining 


(a)  Mailing  or  delivering  a  request. 
Any  person  may  ask  for  records  under 


section  552  of  title  5.  United  States 
Code,  by  directing  a  letter  to  one  of  the 
organizations  listed  in  5  294.107  of  this 
part,  or  by  deliverying  a  request  in 
person  at  the  addresses  listed  in  that 
section  during  business  hours  on  a 
regular  business  day. 

(b)  Proper  marking.  Each  request  for 
records  should  have  a  clear  and 
prominent  notation  on  the  first  page, 
such  as  "Freedom  of  Information  Act 
Request."  In  addition,  if  sent  by  mail  or 
otherwise  submitted  in  an  envelope  or 
other  cover,  mark  the  outside  clearly 
and  prominently  with  "FOIA  Request" 
or  "Freedom  of  Information  Act 
Request." 

(c)  Contents  of  request  letter.  A 
request  must  describe  the  records 
sought  in  sufficient  detail  to  enable 
OPM  personnel  to  locate  the  records 
with  a  reasonable  amount  of  effort. 

(1)  OPM  will  regard  a  request  for  a 
specific  category  of  records  as  fulfilling 
the  requirements  of  this  paragraph,  if  it 
enables  responsive  records  to  be 
identified  by  a  technique  or  process  that 
is  not  unreasonably  burdensome  or 
disruptive  to  OPM  operations. 

(2)  Whenever  possible,  a  request 
should  include  specific  information  < 
about  each  record  sought,  such  as  the 
date,  number,  title  or  name,  author, 
recipient,  and  subject  matter  of  the        ^ 
record.                                                    "" ' 

(3)  If  an  OPM  organization  determines 
that  a  request  does  not  reasonably 
describe  the  records  sought,  it  will  either 
provide  notice  of  any  additional 
information  needed  or  otherwise  state 
why  the  request  is  insufficient.  OPM  will 
also  offer  the  record  seeker  an 
opportunity  to  confer,  with  the  objective 
of  reformulating  the  request  so  that  it 
meets  the  requirements  of  this  section. 

(d)  Medical  records.  OPM  or  another 
Government  agency  may  disclose  the 
medical  records  of  an  applicant, 
employee,  or  annuitant  to  the  subject  of 
the  record,  or  to  a  representative 
designated  in  writing.  However,  medical 
records  may  contain  information  about 
an  individual's  mental  or  physical 
condition  that  a  prudent  physician 
would  hesitate  to  give  to  the  individual. 
Under  such  circumstances.  OPM  may 
disclose  the  records,  including  the  exact 
nature  and  probable  outcome  of  the 
condition,  only  to  licensed  physician 
designated  in  writing  for  that  purpose  by 
the  individual  or  his  or  her  designated 
representative. 

(e)  Publications.  If  the  subject  matter 
of  a  request  includes  material  published 
and  offered  for  sale  (e.g..  by  the 
Superintendent  of  Documents. 
Government  Printing  Office).  OPM  will 
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explain  where  a  person  may  review 
and/or  purchase  the  publications. 

(f)  Responses  within  10  working  days. 
Except  in  unusual  circumstances  (as 
defined  in  5  U.S.C.  552(a)(6)(B)).  OPM 
will  determine  whether  to  disclose  or 
deny  records  within  10-working  days 
after  receipt  of  the  request  (excluding 
weekends  and  holidays)  and  will 
provide  notice  immediately  of  its 
determination  and  the  fees  required,  if 
any,  as  prescribed  by  §  294.109  of  this 
part. 

§294.109    Fms. 

(a)  Applicability  of  fees.  OPM  entities 
will  furnish,  without  charge,  reasonable 
quantities  of  material  that  they  have 
available  for  free  distribution  to  the 
public.  Subject  to  payment  of  fees  as 
specified  in  this  section,  OPM  may 
furnish  other  material.  These  fees  are 
intended  to  recoup  the  full  allowable 
direct  costs  of  providing  services. 

(b)  Payment  of  fees.  Individuals  may 
pay  fees  by  check  or  money  order, 
payable  to  the  Office  of  Personnel 
Management. 

(1)  OPM  will  not  assess  fees  for 
individual  requests  if  the  total  charge 
would  be  less  than  $25.  except  as 
provided  in  paragraph  (b)(5)  of  this 
section. 

(2)  If  a  request  may  reasonably  result 
in  a  fee  assessment  of  more  than  $25. 
OPM  will  not  release  records  unless  the 
requester  agrees  to  pay  the  anticipated 
charges. 

(3)  If  the  request  does  not  include  an 
acceptable  agreement  to  pay  fees  and 
does  not  otherwise  convey  a  willingness 
to  pay  fees,  OPM  will  promptly  provide 
notification  of  the  estimated  fees.  This 
notice  will  offer  an  opportunity  to  confer 
with  OPM  staff  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost.  Upon  agreement  to  pay  the 
required  fees,  OPM  will  further  process 
the  request. 

(4)  As  described  in  §  294.107  of  this 
part,  OPM  ordinarily  responds  to 
Freedom  of  Information  Act  requests  in 
a  decentralized  manner.  Because  of  this, 
OPM  may  at  times  refer  a  single  request 
to  two  or  more  OPM  entities  to  make 
separate  direct  responses.  In  such  cases, 
each  responding  entity  may  assess  fees 
as  provided  by  this  section,  but  only  for 
direct  costs  associated  with  any 
response  the  component  has  prepared. 

(5)  OPM  may  aggregate  requests  and 
charge  fees  accordingly,  when  there  is  a 
reasonable  belief  that  a  requester,  or  a 
group  of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  to  evade  the 
assessment  of  fees. 

(i)  If  multiple  requests  of  this  type 
occur  within  a  30-day  period,  OPM  may 


provide  notice  that  it  is  aggregating  the 
requests  and  that  it  will  apply  the  fee 
provisions  of  this  section,  including  any 
required  agreement  to  pay  fees  and  any 
advice  payment. 

(ii)  Before  aggregating  requests  of  this 
type  made  over  a  period  longer  than  30 
days,  OPM  will  assure  that  it  has  a  solid 
basis  on  which  to  conclude  that  the 
requesters  are  acting  in  concert  and  are 
acting  specifically  to  avoid  payment  of 
fees. 

(iii)  OPM  will  not  aggregate  multiple 
requests  on  unrelated  subjects  from  one 
person. 

(6)  If  fees  for  document  search  are 
authorized  as  provided  in  paragraph  (f) 
of  this  section.  OPM  may  assess  charges 
for  an  employee's  (or  employees')  time 
spent  searching  for  documents  and  other 
direct  costs  of  a  search,  even  if  a  search 
fails  to  locate  records  or  if  records 
located  are  determined  to  exempt  from 
disclosure. 

(7)  Services  requested  and  performed 
but  not  required  under  the  Freedom  of 
Information  Act,  such  as  formal 
certification  of  records  as  true  copies, 
will  be  subject  to  charges  under  the 
Federal  User  Charge  Statute  (31  U.S.C. 
483a)  or  other  applicable  statutes. 

(c)  Payment  of  fees  in  advance.  If 
OPM  estimates  or  determines  that  fees 
are  likely  to  exceed  $250.  OPM  may 
require  the  payment  of  applicable  fees 
in  advance. 

(1)  If  an  OPM  official,  who  is 
authorized  to  make  a  decision  on  a 
particular  request,  determines  that  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees.  OPM  will 
provide  notice  of  the  likely  cost  and 
obtain  satisfactory  assurances  of  full 
payment. 

(2)  When  a  person,  or  an  organization 
that  a  person  represents,  has  previously 
failed  to  pay  any  fee  charged  in  a  timely 
manner,  OPM  will  require  full  payment 
of  all  fees  in  advance.  In  this  section,  an 
untimely  payment  is  considered  to  be  a 
payment  that  is  not  made  within  30  days 
of  the  billing  date. 

(3)  If  a  person,  or  an  organization  that 
a  person  represents,  has  not  paid  fees 
previously  assessed,  OPM  will  not  begin 
to  process  any  new  request  for  records, 
until  that  individual  has  paid  the  full 
amount  owed  plus  any  applicable 
interest,  and  made  a  full  advance 
payhient  for  the  new  request. 

(4)  If  a  request,  which  requires  the 
advance  payment  of  fees  under  the 
criteria  specified  in  this  section,  is  not 
accompanied  by  the  required  payment, 
OPM  will  promptly  notify  the  requester 
that  he  or  she  must  pay  the  required  fee 
within  30  days  and  that  OPM  will  not 
further  process  the  request  until  it 
receives  payment. 


(5)  OPM  may  begin  assessing  interest 
charges  on  an  unpaid  bill  starting  on  the 
3l8t  day  following  the  date  on  which  the 
bill  was  sent.  Interest  will  be  at  the  rate 
prescribed  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  the  billing. 

(6)  To  encourage  the  repayment  of 
debts  incurred  under  this  subpart,  OPM 
may  use  the  procedures  authorized  by 
Pub.  L  97-365.  the  Debt  Collecton  Act  of 
1982.  This  may  include  disclosure  to 
consumer  reporting  agencies  and  the  use 
of  collection  agencies. 

(d)  Waiver  of  fees.  OPM  will  furnish 
documents  under  this  subpart  without 
any  charge,  or  at  a  reduced  charge,  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government,  and  it  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(1)  in  determining  whether  disclosure 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Government.  OPM 
shall  consider  the  following  factors: 

(i)  The  subject  of  the  request 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  Government"; 

(ii)  llie  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  Government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requrested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Government 
operations  or  activities. 

(2)  In  determining  whether  disclosure 
of  the  information  is  not  primarily  in  the 
commercial  inlerest  of  the  requester. 
OPM  will  consider  the  following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so 

(ii)  The  primary  interest  in  disclosure. 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester.  " 

(3)  An  OPM  official  may  deny  a 
waiver  of  fees  or  a  request  for  a  reduced 
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fee  without  further  consideration  if  the 
request  does  not  include  the  following 
information: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  document(8); 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use: 

(iii)  A  statement  of  how  the  public  will 
beneht  from  OPM's  release  of  the 
requested  documents;  and 

(iv)  If  specialized  use  of  the 
documents  is  contemplated,  a  statement 
of  the  requester's  qualiHcations  that  are 
relevant  to  the  specialized  use. 

(4)  In  all  cases  the  burden  of  proof 
shall  be  on  the  requester  to  present 
evidence  or  information  in  support  of  a 
request  for  a  waiver  or  reduction  of  fees. 

(5)  A  requester  may  appeal  the  denial 
of  a  waiver  request  as  provided  by 

S  294.110  of  this  part. 

(e)  Rates  used  to  compute  fees.  The 
following  rates  form  the  basis  for 
assessing  reasonable,  standard  charges 
for  document  search,  duplication,  and 
review  as  required  by  5  U.S.C.  552(a)(4]. 
The  listing  of  rates  below  should  be 
used  in  conjunction  with  the  fee 
components  listed  in  paragraph  (f)  of 
this  section,  the  first-lOO-pages  of  paper 
copies  exception  in  paragraph  (g)  of  this 
section,  and  the  flrst-Z-hours  manual 
records  search  exception  in  paragraph 
(h)  of  this  section. 


Employee  time . 


Photocopies  (up  to 

8V4"xl4". 
Printed  materials,  per 

25  pages  or 

fraction  thereof. 

Computer  time _ 

Supplies  and  other 

material. 
Other  costs  not 

identified  above. 


Salary  rate  plus  16 
percent  to  cover 
benefits. 

$0.13  a  page. 

$0.25. 


Actual  direct  cost 
Actual  direct  cosL 

Actual  direct  cost. 


(f)  Fee  components  by  category  of 
user.  For  the  purpose  of  assessing  fees 
under  this  section,  requests  may  have 
three  cost  components.  These  are  the 
cost  of  document  search,  the  cost  of 
duplication,  and  the  cost  of  review, 
when  computing  the  fee  applicable  to  a 
request.  OPM  will  apply  the  rates  in 
paragraph  (e)  of  this  section  to  the  cost 
components  that  apply  to  the  requester's 
category.  Cost  components  apply  to 
categories  of  requesters  as  follows. 

(1)  A  commercial  use  requester — Pays 
actual  direct  costs  for  document  search, 
duplication,  and  review. 

(2)  A  requester  from  an  educational 
and  non-commericai  scientiHc  institition 
and  a  representative  of  the  news 


media — Pays  actual  direct  costs  for 
document  duplication  when  records  are 
not  sought  for  commercial  use. 
(Requesters  in  this  category  do  not  pay 
for  search  and  review.) 

(3)  All  other  requesters — Pay  actual 
direct  costs  for  document  search  and 
duplication.  (Requesters  in  this  category 
do  not  pay  for  review.) 

(g)  First  100  pages  of  paper  copies. 
There  will  be  no  change  to  categories  of 
requesters  included  in  paragraphs  (0  (2) 
and  (3)  of  this  section  for  the  first  100 
pages  of  paper  copies,  size  8Mi'  by  11' 
or  11'  by  14*  or  for  a  reasonable 
substitute  for  this  number  of  copies.  An 
example  of  a  reasonable  substitute  is  a 
microfiche  containing  the  equivalent  of 
100  pages. 

(h)  First  2  hours  of  manual  records 
search.  OPM  will  not  charge  requesters 
in  the  "all  other"  category  for  the  first  2 
hours  of  manual  records  search.  If  a 
person  asks  for  records  from  a 
computerized  data  base,  OPM  will  use 
the  following  formula,  promulgated  by 
the  Office  of  Management  and  Budget, 
to  provide  the  equivalent,  in  computer 
records  search  time,  of  2  hours  of 
manual  records  search. 

(1)  OPM  will  add  the  hourly  cost  of 
operating  the  central  processing  unit 
that  contains  the  record  information  to 
the  operator's  hourly  salary  plus  16 
percent. 

(2)  When  the  cost  of  a  search 
(including  the  operator's  time  and  the 
cost  of  operating  the  computer  to 
process  a  request)  equals  the  equivalent 
dollar  amount  of  2  hours  of  the  salary  of 
the  person  performing  the  search  (i.e.. 
the  operator),  OPM  will  begin  assessing 
charges  for  computer  search. 

9294.110    AppMlt. 

(a)  When  an  OPM  ofRcial  denies 
records  or  a  waiver  of  fees  under  the 
Freedom  of  Information  Act,  the 
requester  may  appeal  to  the  Office  of 
the  General  Counsel,  Office  of  Personnel 
Management,  Washington.  DC  20415. 

(b)  A  person  may  appeal  denial  of  a 
Freedom  of  Information  Act  request  for 
information  maintained  by  OPM's  Office 
of  the  General  Counsel  to  the  Deputy 
Director,  Office  of  Personnel 
Management,  Washington,  DC  20415. 

(c)  If  an  official  of  another  agency 
denies  a  Freedom  of  Information  Act 
request  for  records  in  one  of  OPM's 
Government-wide  systems  of  records, 
the  requester  should  consult  that 
agency's  regulations  for  any  appeal 
rights  that  may  apply.  An  agency  may, 
at  its  discretion,  direct  these  appeals  to 
OPM's  Office  of  the  General  Counsel. 

(d)  An  appeal  should  include  a  copy 
of  the  initial  request,  a  copy  of  the  letter 
denying  the  request,  and  a  statement 


explaining  why  the  appellant  believes 
the  denying  official  erred. 

(e)  The  appeals  provided  for  in  this 
section  constitute  the  final  levels  of 
administrative  review  that  are  available. 
If  a  denial  of  information  or  a  denial  of  a 
fee  waiver  is  affirmed,  the  requester 
may  seek  judicial  review  in  the  district 
court  of  the  United  States  in  the  district 
in  which  he  or  she  resides,  or  has  his  or 
her  principal  place  of  business,  or  in 
which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia. 

§294.111    Custody  of  records;  subpoenas. 

(a)  The  Chief.  Plans  and  Policies 
Division,  Administration  Group,  OPM, 
has  official  custody  of  OPM  records.  A 
subpoena  or  other  judicial  order  for  an 
official  record  from  OPM  should  be 
served  on  the  Chief,  Plans  and  Policies 
Division,  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington.  DC  20415. 

(b)  See  S  297.505  of  this  part  for  the 
steps  other  officials  should  take  on 
receipt  of  a  subpoena  or  other  judicial 
order  for  an  official  personnel  record. 

9  294. 11 2    Confidential  commercial 
biformatlon. 

(a)  In  general,  OPM  will  not  disclose 
confidential  commercial  information  in 
response  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section. 

(b)  The  following  definitions  from 
Executive  Order  No.  12600,  apply  to  this 
section: 

(1)  "Confidential  commercial 
information"  means  records  provided  to 
the  Government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  confidential 
commercial  information,  directly  or 
indirectly,  to  OPM.  The  term  includes, 
but  is  not  limited  to,  corporations,  state 
governments  and  foreign  governments. 

(c)  Submitters  of  information  shall 
designate  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  their  submissions  which  they 
consider  to  be  confidential  commercial 
information.  Such  designations  shall 
expire  10  years  after  the  date  of 
submission  unless  the  submitter 
requests,  and  provides  reasonable 
justification  for,  a  designation  period  of 
greater  duration. 

(d)  OPM  shall,  to  the  extent  permitted 
by  law,  provide  prompt  written  notice  to 


(  n  information  submitter  of  Freedom  of 
Information  requests  or  administrative 
appeals  if: 

(1)  The  submitter  has  made  a  good 
faith  designation  that  the  requested 
material  is  confidential  commercial 
information,  or 

(2)  OPM  has  reason  to  believe  that  the 
requested  material  may  be  confidential 
commercial  information. 

(e)  The  written  notice  required  in 
paragraph  (d)  of  this  section  shall  either 
describe  the  confidential  commercial 
material  requested  or  include  as  an 
attachment,  copies  or  pertinent  portions 
of  the  records. 

(f)  Whenever  OPM  provides  the 
notification  and  opportunity  to  object 
required  by  paragraphs  (d)  and  (h)  of 
this  section,  it  will  advise  the  requester 
that  notice  and  an  opportunity  to  object 
are  being  provided  to  the  submitter. 

(g)  The  notice  requirements  of 
paragraph  (d)  of  this  section  shall  not 
apply  if: 

(1)  OPM  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  officially  made  available  to 
the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C 
552): 

(4)  The  information  was  submitted  on 
or  after  July  13, 1989,  and  has  not  been 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with 
paragraph  (c)  of  this  section,  unless 
OPM  has  substanbal  reason  to  believe 
that  disclosure  of  the  information  would 
result  in  competitive  harm;  or 

(5)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 

(c)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  a  case, 
OPM  shall,  within  a  reasonable  number 
of  days  prior  to  a  specified  disclosure 
date,  notify  the  submitter  in  writing  of 
any  final  administrative  decision  to 
disclose  the  information. 

(h)  The  notice  described  in  paragraph 

(d)  of  this  section  shall  give  a  submitter 
10  working  days  (excluding  weekends 
and  holidays)  from  the  date  of  the  notice 
to  provide  OPM  with  a  detailed  written 
statement  of  any  objection  to  disclosure. 
The  statement  shall  specify  all  grounds 
for  withholding  any  of  the  material 
under  any  exemption  of  the  Freedom  of 
Information  Act.  When  Exemption  4  of 
the  FOIA  is  cited  as  the  grounds  for 
withholding,  the  specification  shall 
demonstrate  the  basis  for  any 
contention  that  the  material  is  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  It  must  also  include  a 
specification  of  any  claim  of  competitive 
harm,  including  the  degree  of  such  harm. 


that  would  result  from  disclosure. 
Information  provided  in  response  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA.  Information 
provided  in  response  to  this  paragraph 
shall  also  be  subject  to  the  designation 
requirements  of  paragraph  (c)  of  this 
section.  Failure  to  object  in  a  timely 
manner  shall  be  considered  a  statement 
of  no  objection  by  OPM,  unless  OPM 
extends  the  time  for  objection  upon 
timely  request  from  the  submitter  and 
for  good  cause  shown.  The  provisions  of 
this  paragraph  concerning  opportunity 
to  object  shall  not  apply  to  notices  of 
administrative  appeals,  when  the 
Submitter  has  been  previously  provided 
an  opportunity  to  object  at  the  time  the 
request  was  initially  considered. 

(i)  OPM  shall  consider  carefully  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure,  when 
received  within  the  period  of  time 
described  in  paragraph  (h)  of  this 
section,  prior  to  determining  whether  to 
disclose  the  information.  Whenever 
OPM  decides  to  disclose  the  information 
over  the  objection  of  a  submitter,  OPM 
shall  forward  to  the  submitter  a  written 
notice  which  shall  include: 

(1)  A  statement  of  the  reasons  why 
the  submitter's  disclosure  objections 
were  not  sustained; 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date. 

(j)  OPM  will  notify  both  the  submitter 
and  the  requester  of  its  intent  to  disclose 
material  a  reasonable  number  of  days 
prior  to  the  specified  disclosure  date. 

(k)  When  applying  the  time  limits  in 
section  552  of  title  5.  United  States 
Code,  to  items  being  processed  under 
the  provisions  of  this  section,  OPM  will 
not  officially  receive  a  request  or 
appeal,  until  expiration  of  the  time 
provided  in  paragraph  (h)  of  this  section 
for  any  objection  to  disclosure. 

(1)  Whenever  a  requester  brings  suit 
seeking  to  compel  disclosure  of 
confidential  commercial  information, 
OPM  shall  prompUy  notify  the 
submitter. 

Subpart  D — Cross  References 

§  294.401    References. 

The  table  below  provides  assistance 
in  locating  other  OPM  regulations  in 
Title  5  of  the  Code  of  Federal 
Regulations  that  have  provisions  on  the 
disclosure  of  records: 


Type  04  intomialion 

Locabon 

Emptoyee  pertoemanc*  fokter*. 

Exammatton    and    related    subiects 

records 

Grade  arxj  pay  retention  records 

293.311 

300.201 
&36  307 

InMCSfigative  records . _ _ 

Job   gradir^    reviews   and    appsih 

records-       _. 

Leave  records.     _     „ 

Medh;ai  inlonnation   

Official  personnel  folders 

736105 

532.707 

297S<jt)pw1 

E 

297  204  a 

297S*it)part 

E 

293.311 

Pnvacy  and  personnel  records _.. 

Retireflienl .„«„.««....... — „- 

297 
631106 

Type  of  intormation 

Ijocation 

Classification  appeal  records 

Classified  informatici _ 

511.616 
175101 

[FR  Doc  89-13953  Filed  6-12-89: 8:45  am| 

BILllNO  CODE  •32S-«1-a 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  103  and  245 

[Atty.  Gen.  Order  No.  1350-«9) 

Immigration  and  Naturalization  Service 
and  the  Executive  Office  of 
Immigration  Review;  Fee  Review 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  fee  schedule  of  the  immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  by  charging  a  fee  for  certain 
special  services  and  benefits  which  are 
currently  adjudicated  free  of  charge. 
These  changes  are  necessary  to  place 
the  financial  burden  of  providing  these 
special  services  and  benefits  which  do 
not  accrue  to  the  general  public  at  lar:gi; 
on  the  recipients  of  these  special 
services  and  benefits.  Charges  have 
been  proposed  to  reflect  the  current 
recovery  cost  of  providing  these  special 
services  and  benefits,  taking  into 
account  public  policy  and  other 
pertinent  facts. 

DATES:  Comments  must  be  received  on 
or  before  July  13. 1989. 
ADDRESS:  Please  submit  written 
comments,  in  triplicate,  to  Director, 
Policy  Directives  and  Instructions. 
Immigration  and  Naturalization  Service. 
Room  2011.  425  I  Street.  NW., 
Washington.  DC  20536. 
FOR  FURTHER  INFOflMATION  CONTACT. 
Charles  S.  Thomason.  Systems 
Accountant,  Finance  Branch, 
Immigration  and  Naturalization  Serx'ice. 
425  1  Street.  NW.,  Washington.  DC 
20536,  Telephone:  (202)  633-4705. 


BEST  COPY  AVAILABLE 
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Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  5203  Leesburg  Pike, 
Falls  Church,  VA.  22041,  Telephone: 
(703)  756-6470. 

SUPPtEMENTARY  INFORMATKHI:  The  INS 
and  EOIR  undertook  a  study  of  their  fee 
schedule  as  required  under  31  U.S.C. 
9701  and  OMB  Circular  A-25.  Under  that 
law  and  the  OMB  Circular,  it  is  required 
that  a  special  service  or  beneHt 
provided  to  or  for  any  person  by  a 
Federal  agency  be  self-sustaining  to  the 
fullest  extent  possible.  Charges  are  to  be 
fair  and  equitable,  taking  into 
consideration  direct  and  indirect  cost  to 
the  Government,  value  to  the  recipient, 
public  policy  or  interest  served,  and 
other  pertinent  facts.  All  services  and 
benefits  provided  to  the  public  by  the 
INS  and  EOIR  were  reviewed  for 
applicability  of  user  charges.  Costs 
which  should  be  recovered  from 
recipients  of  special  services  and 
benefits  provided  were  identified  in 
order  to  be  fair  and  equitable  to  the 
taxpayers  and  the  recipients  of  these 
special  services  and  benefits. 

Fee  changes  to  the  existing  INS/EOIR 
fee  schedule  based  upon  the 
aforementioned  study  are  the  subject  of 
a  separate  rulemaking  proceeding.  The 
following  newly  proposed  fees  are  also 
a  direct  result  of  the  aforementioned 
study. 

1.  Establish  a  fee  for  filing  form  I- 
485A,  Application  by  Cuban  Refugee  for 
Permanent  Residence,  in  the  amount  of 
$60. 

2.  Establish  a  fee  for  filing  form  N-400. 
Application  to  File  Petition  for 
Naturalization,  in  the  amount  of  $60. 

3.  Establish  a  fee  for  filing  form  N-402, 
Application  to  File  Naturalization 
Petition  on  Behalf  of  Child,  in  the 
amount  of  $50. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  would  not  be  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

This  rule  contains  information 
collection  requirements  which  have 
been  submitted  and/or  approved  by  the 
Office  of  Management  and  Budget, 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  OMB  control  numbers 
are  listed  in  8  CFR  299.5. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedures.  Archives  and  records. 
Authority  delegation.  Fees.  Forms. 


Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulation  is  revised  to 
read  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103  of 
Title  8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  522(a);  8  U.S.C.  1101, 
1103. 1201. 1301-1305. 1351, 1443. 1454, 1455: 
28  U.S.C.  1746:  7  U.S.C.  2243:  31  U.S.C.  9701: 
EO.  12356. 3  CFR.  1982  Comp..  p.  166. 

2.  In  S  103.7,  paragraph  (b)(1)  is 
revised  by  adding  in  numerical  order: 

9103.7    [Amended! 

*        *        *         •         * 

Form  I-485A.  For  filing  application  by 
Cuban  refugee  for  permaneni  residence — 
$80.00. 

***** 

Form  N-400.  For  filing  application  to  file 
petition  for  naturalization— -$80.00. 

Form  N-402.  For  filing  application  to  file 
naturalization  petition  on  behalf  of  child — 
SSO.0O. 


PART  245-{  AMENDED] 

3.  The  authority  citation  for  Part  245  of 
Title  8  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151. 1153. 
1154. 1182. 1186a.  1255  and  1257. 

§245.2    [Amended] 

4.  In  S  245.2.  paragraph  (a)(3)(iv)  is 
amended  by  removing  the  second 
sentence  that  reads  'There  is  no  fee 
required  in  the  application  for  the 
benefits  of  this  Act." 

Dated:  June  5, 1989. 
Dick  Thornbiugh, 
Attorney  General. 
(FR  Doc.  89-13942  Filed  6-12-89;  &45  am) 

BHJJNQ  CODE  4410-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  310 
RIN  3064-AA91 

Privacy  Act  Regulations 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Proposed  rule. 

summary:  The  FDIC  is  proposing  to 
exempt  from  certain  provisions  of  its 
regulations  implementing  the  Privacy 
Act  of  1974  its  proposed  new 
Investigative  Files  and  Records  system. 

date:  Cemments  must  be  submitted  by 
August  14. 1989. 


ADDRESS:  Comments  should  be 
addressed  to  Hoyle  L  Robinson. 
Executive  Secretary,  FDIC,  550-17th 
Street,  NW..  Washington.  DC  20429.  or 
hand-delivered  to  Room  6099  of  the 
same  address  between  9:00  a.m.  and  5:00 
p.m..  Monday-Friday.  Comments  are 
available  for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  E.  Feldman.  Deputy  Executive 
Secretary.  FDIC.  550-1 7th  Street.  NW.. 
Washington.  DC  20429.  telephone  (202) 
898-3811. 

SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  today's  issue  of  the 
Federal  Register,  the  FDIC  is  proposing 
a  new  system  of  records  under  the 
Privacy  Act  of  1974.  The  system,  entitled 
Investigative  Files  and  Records  system, 
will  contain  files  on  employees  of  the 
FDIC  or  other  persons  involved  in  the 
FDIC's  programs  or  operations  who  are 
or  have  been  under  investigation  by  the 
FDIC's  Office  of  Inspector  General 
where  fraud  or  abuse  has  been 
suspected. 

Piu-suant  to  subsections  (k](2)  and 
{k)(5),  respectively,  of  the  I^rivacy  Act  (5 
U.S.C.  552a  (k)(2).  (k)(5)).  the  FDIC 
proposes  to  exempt  from  the  provisions 
of  §S  310.3  through  310.9  and 
§  310.10(d)(2)  of  its  regulations  (12  CFR 
310.3-310.9  and  310.10(d)(2))  the 
following:  (1)  Investigatory  material 
compiled  for  law  enforcement  purposes; 
provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege 
or  benefit  to  which  he/she  would 
otherwise  be  entitled  under  Federal  law. 
or  for  which  he/she  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
disclosed  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or.  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence;  and  (2) 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Corporation  employment  to  the 
extent  that  disclosure  of  such  material 
would  reveal  the  identity  of  a  source 
who  furnished  information  to  the 
Corporation  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27. 1975.  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  As  a  result, 
an  individual  who  is  the  subject  of  a 
record  contained  in  the  system  will 
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generally  not  have  access  to  the  type  of 
material  described  above  or  be  able  to 
request  an  amendment  to  any  aucfa 
record. 

As  the  amendments  neither  alter  any 
existing  nor  create  any  new  record 
keeping  or  reporting  requirements,  the 
Paperwork  Reduction  Act  is 
inapplicable.  The  Board  of  Directors  of 
the  FDIC  hereby  certifies  that  the  rule 
will  not.  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  it  simply 
implements  an  exemptive  provision  of 
the  Privacy  Act  which  applies  to 
records  about  individuals.  Therefore,  the 
provisions  of  the  Regulatory  Flexibility 
Act  are  inapplicable. 

List  of  Subjects  in  12  CFR  Part  310 

Privacy. 

For  the  foregoing  reasons,  it  is 
proposed  that  12  CFH  Part  310  be 
amended  to  read  as  follows: 

PART  310— (AMENDED] 

1.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Aathorit}-:  5  U.S.C.  552a. 

2.  Section  310.13  is  amended  by 
revising  paragraphs  (a)  and  (b)  thereof 
to  read  as  follows: 

§310.13    Exetnfyttons. 

•        •        •        •        • 

(a)  Investigatory  material  compiled  for 
law  enforcement  purposes  in  the 
following  systems  of  records  is  exempt 
from  SS  310.3  through  310.9  and 

§  310.10(d)(2)  of  these  vi\es\  Provided, 
however.  That  if  any  individual  is 
denied  any  right,  privilege,  or  benefit  to 
which  he/she  would  otherwise  be 
entitled  under  Federal  law,  or  for  which 
he/she  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
material,  such  material  shall  be 
disclosed  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27, 1975.  under  an  imphed 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence: 

30-64-OOOa— Financial  institutions 
investigative  and  enforcement  records 
system. 

30-64-0010 — Investigative  files  and 
records. 

(b)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Corporation  employment  to  the 
extent  that  disclosure  of  such  material 


would  reveal  the  identity  of  a  source 
who  furnished  information  to  the 
Corporation  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  in  the 
following  systems  of  records,  is  exempt 
from  §9  310.3  through  310.9  and 
5  310.10(d)(2)  of  these  rales: 

30-64-0001 — Attomey-Icgal  intern 
appHcanf  system. 

30-64-0010— Investigative  files  and 
records. 

*         •         •         *         * 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  6th  day  of 
lune,  1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robimaa, 
Executive  Secretary. 
[FR  Doc.  89-13949  Filed  6-12-89;  8:45  am) 
BOUNQ  CODE  ■714-01-N 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 

(No.  89-15231 

Bonds  for  Directors,  Officers, 
Employees,  and  Agents;  Form  of  and 
Amount  of  Bonds 

Date:  May  25, 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC").  has  amended  its 
regulations  pertaining  to  the  permissible 
deductible  amount  for  bonds  for 
directors,  officers,  employees,  and 
agents  of  institutions  the  accounts  of 
which  are  insured  by  the  FSUC  ( "FSLIC- 
insured  institutions").  Such  final  rule  is 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.  The  Board  has 
determined  that  it  is  appropriate,  in 
conjunction  with  the  final  rule,  to  raise 
the  related  issues  of  minimum  bond 
coverage  requirements  and  required 
bond  coverage  of  Form  No.  22  or  its 
equivalent  "Ilie  Board  is  seeking 
comment  whether  more  substantive 
revisions  to  the  fidelity  bond  regulations 
for  all  insured  institutions  are 
appropriate.  The  Board  solicits  any 
comments  as  to  the  advisability  and 
scope  of  such  rulemaking. 

DATE:  Comments  must  be  received  on  or 
before  July  13. 1989. 


ADDRESS:  Send  comments  to:  Director. 
Information  Services  Division.  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW., 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at 
Information  Services.  Federal  Home 
.  Loan  Bank  Board.  801 17th  Street  NW.. 
Washingtoa  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT 
Cindy  L  Hausch,  Financial  Analyst, 
(202)  906-7488;  Kathleen  OTtea  Willard. 
Assistant  Director,  (202)  906-6789; 
Patrick  G.  Berbakos,  Director,  (202)  906- 
6720,  Office  of  District  Banks.  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
N'W..  Washington.  DC  20552;  or  Linda 
Matthias,  Policy  Analyst,  (202)  331-4597; 
Edward  J.  Taubert,  Deputy  Director, 
Policy  (202)  331-4588.  Office  of 
Regulatory  Activities,  801 17th  Street. 
NW..  Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION:  The 

Board  has  recently  amended  the 
permissible  deductible  amount  for 
fidelity  bonds  for  directors,  officers, 
employees,  and  agents  of  insured 
institutions.  (Board  Res.  No.  80-1528, 
fune  1, 1989).  The  final  rule  modifies  the 
current  schedule  for  calculating  the 
permissible  deductible  to  provide  for  a 
minimum  permissible  deductible  of 
$50,000. 

The  Board  is  considering,  and  by  this 
Advance  Notice  is  soliciting  pnblic 
comment  on,  substantive  revisions  to  its 
fidelity  bond  regulations.  The  Board 
specifically  requests  comments  on 
revisions  to  the  minimum  bond  coverage 
requirements,  the  required  bond 
coverage  of  Form  No.  22,  and 
information  from  insured  institutions  on 
the  amount  of  bond  purchased  and  the 
premium  paid  for  that  coverage. 

The  Board  is  considering  possible 
revisions  to  Form  No.  22.  "rhe  American 
Surety  Associabon  Form  No.  22  Blanket 
Bond  was  approved  liy  the  Board  in 
igR2.  At  the  same  time,  the  Board  issued 
a  rHgiilatinn  requiring  all  FSUC-insured 
instsutions  to  have  bond  coverage 
equivalent  to  Form  No.  22.  On  October 
7,  ni8H.  the  Office  of  General  Counsel 
di.sseminated  an  opinion  regarding 
fiilelity  bond  coverage.  The  opinion 
stated  that  bonds  deviating  materially 
from  Form  No.  22  do  not  comply  with  12 
CFR  563.19  and  do  not  satisfy  the 
regulatory  requirement.  Through  this 
Advance  Notice,  the  Board  requests 
comments  on  possible  revisions  to  Form 
No.  22.  Additionally,  the  Board  is 
considering  revisions  to  the  amount  of 
bond  required.  Current  regulations 
provide  for  coverage  of  $3,000.00a  The 
Board  is  considering  increasing  the 
maximum  required  bond  amount  to 
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reflect  the  increased  asset  sizes  of 
insured  institutions.  Furthermore,  the 
Board  is  requesting  information  from 
insured  institutions  on  their  bond 
coverage,  specifically  the  amount  of 
bond  purchased  and  the  premium  paid 
for  that  coverage. 

The  Board  invites  comment  on  all 
aspects  of  this  Notice  and  of  S  563.19. 
After  reviewing  the  comments  received, 
the  Board  anticipates  promulgating  a 
notice  of  proposed  rulemaking. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  GUzzooi, 
Assistant  Secretary. 

IFR  Doc.  89-13916  Filed  6-12-89: 8:45  amj 
MLLMQ  COK  tTHMI^ 


SMALL  BUSINESS  ADMINISTRATION 
13  CFH  Part  122 

Business  Loans  for  8<a)  Program 
Participants 

agency:  Small  Business  Administration. 
ACnON:  Proposed  rule. 


:  The  Small  Business 
Administration  is  hereby  proposing 
rules  to  implement  section  302  of  Pub.  L 
100-656.  This  legislation  provides  a 
statutory  basis  for  a  program  of  direct, 
guaranteed  and  immediate  participation 
financial  assistance  for  small  businesses 
which  are  participants  in  SBA's  section 
8(a)  program,  and  are  presently  eligible 
to  receive  contracts  under  that  program. 
These  regulations,  if  promulgated  in 
final  form,  would  implement  that 
legislation. 

DATES:  The  public  is  afforded  60  days 
from  the  date  of  publication  (on  or 
before  August  14, 1989)  to  comment  on 
these  proposed  regulations. 
ADDRESS:  Written  comments  should  be 
addressed  to  Allan  S.  Mandel,  Assistant 
Deputy  Associate  Administrator  for 
Financial  Assistance,  1441  L  Street  NW., 
Room  804.  Washington,  DC  20416. 
FOR  FURTHER  INFORMATtOM  CONTACT 
Allan  S.  Mandel,  (202)  653-6696. 
SUPPLEMENTARY  INFORMATION:  As 
indicated  above,  section  302  of  Pub.  L 
100-656  gave  SBA  authority  to  conduct  a 
specialized  flnancial  assistance  (loan) 
program  directed  toward  active 
participants  in  SBA's  section  8(a) 
program.  Proposed  §  122.59-1  sets  forth 
the  statutory  policy  behind  this  program. 
In  this  regard,  it  is  to  be  available  to 
participants  in  the  program  which  are 
eligible  to  receive  8(a)  contracts  at  the 
time  the  financial  assistance  is  sought. 
The  assistance  is  to  be  available  on 
much  the  same  terms  as  SBA's  other 
financial  assistance  is  made  available  to 


small  businesses.  (§  122.59-2.)  However, 
it  is  acknowledged  by  SBA  that  to  the 
extent  possible,  without  compromising 
the  integrity  of  the  program,  criteria 
applied  to  this  special  loan  program  will 
recognize  the  economically 
disadvantaged  nature  of  the  applicants. 

With  respect  to  guaranteed  loans 
made  under  this  program,  SBA  shall 
guaranty  no  less  than  90  percent  of  the 
principal  balance  at  the  time  the  loan  is 
made  of  loans  of  a  principal  amount  of 
less  than  $155,000  and  no  less  than  85 
percent  of  loans  of  a  principal  amount  of 
$155,000,  or  more.  The  rate  of  interest  on 
such  loans  will  be  calculated  in  the 
same  way  that  it  is  calculated  for  SBA 
guaranteed  business  loans  for  small 
businesses.  (See  9  122.59-3.) 

A  direct  loan  note  generated  under 
this  program  will  be  subordinated  by 
SBA  to  all  past  borrowings  of  the 
borrower  from  banks  and  other  financial 
institutions,  but  not  individuals.  SBA 
will  consider  subordination  to  future 
borrowings  on  a  case-by-case  basis 
using  normal  credit  criteria.  (9  122.59- 
4(b)(1).)  The  interest  rate  on  direct  loans 
made  under  this  authority  will  be  1 
percent  less  than  direct  loans  made  in 
the  regular  business  loan  program. 
(9  122.59-4(b)(2).)  There  will  be  an 
administrative  ceiling  of  $200,000  on 
direct  loans  which  may  be  waived  upon 
the  recommendation  of  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development  for  good  cause  shown,  on 
a  case-by-case  basis.  (9  122.59-4(b)(5).) 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  SBA 
certifies  that  this  proposed  rule  will  not, 
if  promulgated  in  final  form,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  SBA's  best 
estimates  indicate  that  approximately  20 
to  40  loans  per  year  will  be  made  under 
this  authority. 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291, 
since  the  change  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  because  it  is  anticipated 
that  no  more  than  $10,000,000  will  be 
appropriated  for  this  program  in  a  given 
fiscal  year. 

The  proposed  rule,  if  promulgated  in 
final  form,  would  not  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

This  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 


List  of  Subjects  in  13  CFR  Part  122 

Business  loans. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6))  and  section  302  of 
Pub.  L  100-656.  SBA  proposes  to  amend 
Part  122.  Chapter  I.  Title  13.  Code  of 
Federal  Regulations,  as  follows: 

PART  122-{AMENDED] 

1.  The  authority  citation  for  Part  122 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6]  and  636(a). 

2-3.  Section  122.7-1  would  be  revised 
to  read  as  follows: 

9122.7-1    Direct  loan*. 

The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(l)-(19)  of  the  Small  Business  Act  is 
$350,000.  SBA  has  established  an 
administrative  limit  of  $150,000. 
Regional  Administrators  may  authorize, 
in  writing,  the  acceptance  of  an 
application  that  exceeds  the 
administrative  but  not  the  statutory 
limit.  The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(20)  is  $750,000.  SBA  has  established 
an  administrative  limit  of  $200,000; 
however,  the  Associate  Administrator 
for  Minority  Small  Business  and  Capital 
Ownership  Development  may  authorize 
in  writing  the  acceptance  of  an 
application  up  to  $750,000  that  exceeds 
the  administrative  but  not  the  statutory 
limit. 

4.  New  99  122.59. 122.59-1. 122.59-2, 
122.59-3.  and  122.59-4  would  be  added 
to  subpart  B  to  read  as  follows: 

§122.59    Loans  to  partlclpanto  in  tt>e  8<a) 
program. 

§122.59-1    PoNcy. 

The  Act  authorizes  the  Administration 
to  make  loans  either  directly  or  in 
cooperation  with  banks  or  other 
financial  institutions  through 
agreements  to  participate  on  an 
immediate  or  deferred  (guaranteed) 
basis  to  small  business  concerns 
receiving  assistance  under  subsection 
7(j)(10)  and  section  8(a)  of  the  Act;  i.e.. 
firms  which  are  presently  participating 
in  the  section  8(a)  program  and  are 
eligible  for  contractual  assistance  under 
section  8(a)  of  the  Act;  and  not  firms 
which  may  be  eligible  to  apply  for  the 
program. 

§122.59-2    Conditions. 

(a)  Any  assistance  provided  under 
this  section  may  be  provided  only  if  the 
Administration  determines  that — 

(1)  The  type  and  amount  of  such 
assistance  requested  by  such  concern  is 
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not  otherwise  available  on  reasonable 
terms  from  other  sources.  Every 
applicant  for  a  direct  loan,  immediate 
participation  or  guaranty  loan  must 
show  that  the  loan  is  not  available 
without  SBA  assistance.  In  addition,  an 
applicant  for  a  direct  loan  must  show 
that  neither  an  immediate  participation 
nor  a  guaranty  loan  is  available:  an 
applicant  for  an  immediate  participation 
must  show  that  a  guaranty  loan  is  not 
available; 

(2)  With  such  assistance  such  concern 
has  a  reasonable  prospect  for  operating 
soundly  and  profitably  within  a 
reasonable  period  of  time: 

(3)  The  proceeds  of  such  assistance 
will  be  used  within  a  reasonable  time 
for  plant  construction,  conversion,  or 
expansion,  including  the  acquisition  of 
equipment,  facilities,  machinery, 
supplies,  or  material;  or  to  supply  such 
concern  with  working  capital  to  be  used 
in  the  manufacture  of  articles, 
equipment,  supplies,  or  material  for 
defense  or  civilian  production  or  as  may 
be  necessary  to  insure  a  well-balanced 
national  economy;  and 

(4)  Such  assistance  is  of  such  sound 
value  as  reasonably  to  assure  that  the 
terms  under  which  it  is  provided  will  not 
be  breached  by  the  small  business 
concern.  No  financial  assistance  shall 
be  extended  under  this  section  unless 
there  is  reasonable  assurance  that  the 
loan  can  be  paid  from  the  earnings  of 
the  business. 

(b)  No  loan  shall  be  made  under  this 
authority  if  the  total  amount  outstanding 
and  committed  (by  participation  or 
otherwise)  to  the  borrower  would 
exceed  $750,000. 

§122.59-3    Conditions  appllcal>le  to 
deferred  participation  assistance 
(guaranteed). 

(a)  Subject  to  the  provisions  of 
9  122.59-2(b).  in  agreements  to 
participate  in  loans  on  a  deferred 
(guaranteed)  basis,  participation  by  the 
Administration  shall  be  no  less  than  90 
per  centum  of  the  balance  of  the 
financing  outstanding  at  the  time  of 
disbursement  of  loans  of  a  principal 
amount  of  less  than  $155,000  and  no  less 
than  85  per  centum  of  loans  of  a 
principal  amount  of  $155,000  or  more. 

(b)  'The  rate  of  interest  on  financings 
made  on  a  deferred  (guaranteed)  basis 
shall  be  legal  and  reasonable,  and  shall 
be  calculated  in  accord  with  §  9  122.8-3 
and  122.8-4  of  this  part. 

§  122.59-4    Conditions  appiical>le  to 
Immediate  participation  and  direct 
assistance. 

(a)  All  immediate  participation  and 
direct  financings  made  pursuant  to  this 
section  shall  be  subject  to  the  applicable 


provisions  of  this  Title  and  the  following 
limitations: 

(1)  No  immediate  participation  may  be 
purchased  unless  it  is  shown  that  a 
deferred  participation  is  not  available. 

(2)  No  direct  financing  may  be  made 
unless  it  is  shown  that  a  participation  is 
unavailable. 

(b)  A  direct  loan  or  the 
Administration's  share  of  an  immediate 
participation  loan  made  pursuant  to  this 
section  shall  be  accomplished  by  the 
issuance  of  a  secured  debt  instrument — 

(1)  That  is  subordinated  by  its  terms 
to  all  other  borrowings  of  the  issuer 
from  banks  or  other  financial 
institutions  which  are  in  existence  at  the 
time  that  the  SBA  assistance  is  made. 
SBA  will  consider  subordination  of 
assistance  it  makes  available  under  this 
subsection  to  subsequent  borrowings  on 
a  case-by-case  basis  based  upon 
reasonable  credit  criteria; 

(2)  The  rate  of  interest  on  which  shall 
be  the  same  as  that  calculated  pursuant 
to  9  122.8-1  of  this  part  less  one  per 
centum; 

(3)  The  term  of  which  is  not  more  than 
twenty-five  years; 

(4)  The  principal  on  which  is 
amortized  at  such  rate  as  may  be 
deemed  appropriated  by  the 
Administration,  and  the  interest  on 
which  is  payable  not  less  often  than 
annually; 

(5)  The  maximum  principal  amount  of 
which  may  be  no  more  than  $200,000; 
however,  the  Associate  Administrator 
for  Minority  Small  Business  and  Capital 
Ownership  Development  may  authorize, 
in  writing,  the  acceptance  of  an 
application  that  exceeds  $200,000  but 
does  not  exceed  $750,000. 

Dated:  March  29. 1989. 
lames  Abdnor, 

Administrator 

[FR  Doc.  89-13931  Filed  6-12-89:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  89-ASO-20] 

Proposed  Establishment  of  Transition 
Area;  Fayette,  AL 

AGENCY:  Aviation  Administration 

(FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Fayette.  AL.  Transition 
Area  to  provide  additional  controlled 
airspace  for  protection  of  Instrument 


Flight  Rule  (IFR)  operations  at  the 
Richard  Arthur  Field  Airport.  This 
action  will  lower  the  base  of  controlled 
airspace  from  1.200'  to  700'  above  the 
surface  in  the  vicinity  of  the  airport.  A 
Nondirectional  Radio  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SLAP)  has  been  developed  to 
serve  Richard  Arthur  Field.  Concurrent 
with  publication  of  the  SLAP,  the 
operating  status  of  the  airport  will 
change  from  Visual  Flight  Rule  (VFR)  to 
IFR. 

DATES:  Comments  must  be  received  on 
or  before  July  11. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-S30. 
Manager,  Airspace  and  Procedures 
Branch.  Docket  No.  89-ASO-20.  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652. 
3400  Norman  Berry  Drive.  East  Point. 
Georgia  30344,  telephone:  (404)  763-7648. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C.  Walters.  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenler.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
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examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  652.  3400  Norman  Berry 
Drive.  East  Point.  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  Tiled  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
20636.  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
-notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Fayette,  AL. 
Transition  Area.  This  proposal  will 
lower  the  base  of  controlled  airspace 
from  1.200"  to  700'  in  vicinity  of  Richard 
Arthur  Field  Airport.  The  additional 
controlled  airspace  is  needed  for 
protection  of  IFR  aircraft  executing  a 
new  SlAP  to  the  airport.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.60. 

971.181    [AmwKled] 

2.  Section  71.181  is  amended  as 
follows: 

Fayette,  AL  (New] 

That  airspace  extending  upward  from  TOO* 
above  the  surface  within  a  O.S-mile  radius  of 
Richard  Arthur  Field  Airport  (Lat.  33°43'00" 
N.,  Long.  87*48'30"  W.);  within  3.5  miles  each 
side  of  the  343*  bearing  of  the  Fayette  NDB 
(Lat.  33'43'05"  N.,  Long.  87"'48'40"  W.). 
extending  from  the  6.5-mile  radius  area  to 
11.5  miles  north  of  the  NDB. 

Issued  in  East  Point.  Georgia,  on  May  25. 
1989. 
William  D.  Wood, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-13926  Filed  6-12-89: 8:45  am] 
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14  CFR  Part  71 

( AJrapace  Docket  Na  89-ASW-08] 

Proposed  Establishment  of  Control 
Zone;  Norman.  OK 

AOCNCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  part-time  control  zone  at 
Norman,  OK.  This  proposed  action  is 
necessary  because  the  University  of 
Oklahoma  (OU)  Westheimer  Airpark 
meets  the  criteria  for  the  establishment 
of  a  control  zone  since  there  is  a  part- 
time,  nonfederal  airport  traffic  control 
tower  (ATCT)  at  the  OU  Westheimer 
Airpark,  and  a  new  automated  weather 
observation  system  (AWOS  III)  is 
scheduled  for  installation  by  June  30, 
1989.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  standard  instnmient 
approach  procedures  (SLAP)  now 
serving  the  OU  Westheimer  Airpark. 
The  Thomas  International  Airport 


(private]  would  be  excluded  from  this 
proposed  control  zone. 

DATES:  Comments  must  be  received  on 
or  before  July  24. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  89-ASW-08.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard.  Airspace  and 
Procedures  Branch.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530;  telephone:  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  a'bove. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  89-ASW-08."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  AH 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


AvailabiUty  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Conrununications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  $  71.171  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  establishing  a  part-time  control  zone 
at  Norman,  OK.  The  fact  that  the  OU 
Westheimer  Airpark  meets  the  criteria 
for  the  establishment  of  a  control  zone, 
since  the  airpark  is  served  by  a  part- 
time  nonfederal  ATCT  and  an  AWOS 
in,  and  is  scheduled  for  implementation 
by  June  30, 1989,  has  necessitated  this 
action.  Designation  of  a  control  zone 
would  allow  the  OU  Westheimer 
Airpark  to  be  used  as  an  alternate 
airport  under  instrument  flight  rules 
(IFR).  The  effective  date  of  this 
proposed  part-time  control  zone  would 
depend  entirely  upon  installation  and 
certification  of  the  AWOS  ID.  The 
Thomas  International  Airport  (private) 
will  be  excluded  from  this  proposed 
part-time  control  zone.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  any  of  the  SlAFs  now  serving 
the  OU  Westheimer  Airpark.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Nonnan.  OK  (New] 

Within  a  5-mile  radius  of  the  University  of 
Oklahoma  Westheimer  Airport  (latitude 
35'"14'30"  N.,  longitude OTZBOO"  W.). 
excluding  that  air8]}ace  within  a  1.5-mile 
radius  of  the  Thomas  International  Airport 
(laUtude  35°15'20"  N..  longitude  97'32'21"  W.). 
This  control  zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Issued  in  Fort  Worth.  TX  on  May  31. 1989. 
Francis  |.  |ohns. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  89-13925  Filed  6-12-89;  6:45  am] 
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Coast  Guard 

33CFR  Part  100 

(CGO  05-89-46] 

Special  Local  Regulations  for  Marine 
Events;  Southern  L^isiative 
Conference  Hreworfcs  Display; 
Patapsco  Rh^er ,  Fort  McHenry, 
Baltintore,  MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
special  regulations  for  the  Southern 
Legislative  Conference  fireworks 
display  to  be  held  on  the  Patapsco  River 
in  the  vicinity  of  Fort  McHenry, 
Baltimore,  Maryland.  The  regulations 
restrict  general  navigation  in  the 
regulated  area,  to  provide  for  the  safety 
of  life  and  property  on  the  navigable 
waters  durirg  the  event 


DATE:  Comments  must  be  received  on  or 
before  July  3. 1989. 

ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  Conunander 
(bb).  Fifth  Coast  Guard  District,  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  this  address.  Normal  office 
hours  are  between  8:00  a.m.  and  4-.30 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  RIRTNER  INFORMATION  CONTACT 

Mr.  Billy  ).  Stephenson,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  information: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-89-46)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply. 
Reasons  should  be  given  for  each 
comment.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken.  The  regulations  may  be  changed 
because  of  comments  received.  No 
public  hearing  is  planned,  but  one  may 
be  held  if  written  requests  for  a  hearing 
are  received  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process.  The  receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staffi 

DiscussioD  of  Proposed  Regulations 

The  Southern  Legislative  Conference 
fireworks  display  will  be  held  only  this 
year.  The  display  will  be  launched  from 
a  barge  anchored  in  the  Patapsco  River 
approximately  180  yards  south  of  Fort 
McHenry  Channel  Range  Front  Light.  A 
portion  of  the  river  will  be  closed  to 
waterbome  traffic  during  the  display. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are  not 
considered  major  under  Executive  Order 
12291  on  Federal  Regulation  nor 
significant  under  Department  of 
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Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  Because  closure  of  the  waterway 
is  not  anticipated  for  any  extended 
period,  commercial  marine  traffic  will 
not  be  signiricantly  inconvenienced.  The 
economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  AsseMment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environnental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temorary  i  100.35-0546  is  added 
to  read  as  follows; 

S100.3S-0S46    Patapeeo  River,  BaMmore, 

(a)  Definitions:  (1)  Regulated  Area. 
The  waters  of  the  Patapsco  River 
bounded  by  the  arc  of  a  circle  with  a 
radius  of  1.000  feet  and  with  the  center 
located  at  latitude  3g°lS'44.5"  N.. 
longitude  76°34'40.0"  W. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander.  Group  Baltimore. 


(b)  Special  Local  ReguJations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinitjif  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Date.  The  regulations  are 
effective  from  8:00  p.m.  to  10:00  p.m.. 
July  17. 1989. 

Dated:  June  2, 1989. 
A.D.  Breed. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  89-13920  Filed  6-12-89;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 
{Docket  No.  RM88-21 

Establishment  of  Special  Rules  of 
Practice  and  Procedure  for  Use  in 
Consideration  of  Express  Mail  Market 
Response  Filings;  Amendment  to 
Rules  Appllcat>le  to  Requests  for 
Ctianges  In  Rates  or  Fees 

Issued:  )une  7, 1989. 
AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking 
(Third  Notice). 

summary:  In  response  to  a  petition  filed 
by  the  Postal  Service,  the  Postal  Rate 
Commission  initiated  this  rulemaking  to 
consider  whether  to  adopt  special  rules 
of  practice  and  procedure  for  use  in 
proceedings  regarding  Postal  Service 
requests  for  changes  in  Express  Mail 
rates  prompted  by  developments  in  the 
market.  Interested  persons  were  invited 
to  participate.  53  FR  16885-88  (May  12. 
1988).  After  considering  presentations  of 
the  participants,  the  Commission 
fashioned  a  set  of  procedural  rules  and 
published  them  for  public  comment.  54 
FR  11394-413  (March  20. 1989).  Having 
considered  the  thoughtful  comments 
which  present  a  wide  diversity  of  views, 
the  Commission  has  modified  its  set  of 
proposed  rules.  The  Commission  is 
setting  out  the  modified  rules  for  public 


comment.  This  set  of  rules  compresses, 
to  the  extent  consistent  with  due 
process,  the  time  necessary  for  the 
procedural  steps  in  an  Express  Mail 
Market  Response  case.  The  proposed 
rules  also  make  provision  for  automatic 
intervention,  and  set  out  filing 
requirements.  They  are  subject  to  a  5- 
year  "Sunset"  provision  to  provide  a 
convenient  time  for  assessing  whether 
they  have  functioned  as  anticipated. 

DATES:  Comments  on  the  proposed  rules 
are  due  July  13. 1989. 

ADDRESSES:  Correspondence  should  be 
sent  to  Charles  L.  Clapp.  Secretary  of 
the  Commission.  1333  H  Street  NW.. 
Suite  300.  Washington.  DC  20268 
(Telephone:  202/789-6840). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  F.  Stover,  General  Counsel,  1333 
H  Street  NW.,  Suite  300,  Washington, 
DC  20268  (telephone:  202/789-6820). 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Summary.  The  Postal 
Rate  Commission  proposes  amending  its 
rules  of  practice  (39  CFR  Part  3001)  by 
providing  for  expedited  proceedings  on 
certain  requests  by  the  I^ostal  Service 
for  changes  in  rates  for  its  Express  Mail 
service.  This  rulemaking  was  initiated 
following  a  request  by  the  Postal 
Service,  which  included  a  draft  of 
suggested  rules.  The  Commission 
established  Docket  No.  RM88-2  and 
invited  interested  persons  to  participate. 
53  FR  16885-86  (May  22. 1988).  After 
considering  testimony  and  other 
presentations  by  interested  parties.*  the 
Commission  published  a  Second  Notice 
of  Proposed  Rulemaking  which  invited 
comments  on  a  proposed  set  of  rules.  54 
FR  11394-413  (March  20, 1989). 

The  Postal  Service,  the  Commission's 
Office  of  the  Consumer  Advocate 
(OCA).  Federal  Express  Corporation 
(Federal  Express)  and  United  Parcel 
Service  (UPS)  filed  comments  in 
response  to  the  Second  Notice.  Having 
considered  these  comments,  we  have 
incorporated  some  of  the  suggestions 
into  the  set  of  proposed  rules  which  we 
are  offering  for  public  comment  before 
issuing  a  final  rule.  It  is  particularly 
appropriate  to  permit  further  public 
participation  because  the  comments  we 
have  received  show  a  wide  diversity  of 
views.  We  have  incorporated  in  the  set 
of  rules  we  are  publishing  some  changes 


'  The  Postal  Service  presented  direct  and  rebuttal 
testimony.  A  trial-type  hearing  was  held  on  the 
rebuttal  testimony.  The  Commission's  Office  of  the 
Consumer  Advocate  and  the  staff  of  the  Bureau  of 
Economics  of  the  Federal  Trade  Commission  offered 
alternative  suggestions.  The  American  Newspaper 
Publishers  Association  suggested  a  modificulion. 
Other  parties  active  in  this  phase  of  the  rulemaking 
were  Federal  Express  and  United  Parcel  Service. 


suggested  by  each  of  the  commenters. 
We  appreciate  the  efforts  that  the 
parties  have  made  in  responding  to  our 
Second  Notice.  We  believe  that  their 
thoughtful  suggestions  have  enabled  us 
to  fashion  an  improved  set  of  rules  for 
the  treatment  of  this  category  of  cases. 

Background  information.  In  the  first 
phase  of  this  rulemaking,  the  Postal 
Service  presented  considerable 
information  on  the  need  for  an 
expedited  method  for  changing  Express 
Mail  rates  in  response  to  changes  in  the 
expedited  delivery  market.  The 
Commission  decided  that  it  was 
appropriate  to  proceed  to  fashion  a  set 
of  rules  that  might  answer  the  Postal 
Service's  concerns  while  protecting  the 
due  process  rights  of  interested  parties. 
The  Postal  Service  presented  sufficient 
information  to  support  the  conclusion 
that  a  set  of  rules  for  expediting  such 
proceedings  might  help  the  Commission 
in  carrying  out  its  statutory  obligations. 
Because  of  the  uncertainties  involved, 
the  Commission  decided  that  the  rules 
would  be  subject  to  a  5-year  "Sunset" 
provision.  They  will  expire  at  the  end  of 
5  years  after  implementation  if  not  re- 
enacted. 

The  rules  which  we  presented  in  the 
Second  Notice  were  designed  to 
promote  expedition  in  the  type  of  cases 
the  Postal  Service  had  described.  In  our 
proposed  rules,  the  two  primary 
methods  for  shortening  the  proceedings 
are  compressing  procedural  schedules 
as  much  as  is  consistent  with  due 
process  and  clearly  setting  out 
information  requirements  before  the 
filing  of  the  first  case  of  this  type.  After 
considering  the  comments  made  to  the 
Second  Notice,  we  improved  our  set  of 
rules  by  incorporating  appropriate 
suggested  changes. 

General  propositions  made  by 
commenters.  Before  discussing 
suggestions  on  the  specifics  of  the    . 
proposed  rules,  we  turn  to  some  broad 
comments  submitted  in  response  to  our 
notice.  Federal  Express  says  that  it 
maintains  its  position  that  the  Postal 
Service  has  not  proved  that  a  special  set 
of  procedural  rules  is  necessary  to 
expedite  the  cases  anticipated  by  the 
Postal  Service.  Federal  Express 
Comments  at  1-2.  Similarly,  United 
Parcel  Service  states  that  the  need  for 
special  rules  has  not  been  shown.  UPS 
Comments  at  1. 

The  Commission  considered  this 
argument  previously  in  the  rulemaking 
and  decided  that,  although  expedition  in 
Express  Mail  Market  Response  cases 
would  be  possible  without  rule  changes, 
the  procedural  rule  modifications  could 
prove  useful.  We  noted  that  the  set  of 
special  rules  might  reduce  the  time  spent 
at  the  beginning  of  cases  discussing 


informational  requirements  and  the  best 
method  of  proceeding.  The  sunset 
provision  retained  in  our  rules  will  also 
require  the  Commission,  and  permit 
interested  parties,  to  review  the 
operation  of  the  rules  after  the  practical 
experience  which  will  permit  an 
assessment  of  whether  they  have 
achieved  what  was  expected.  See  54  FR 
11398. 

Although  expressing  some  misgivings 
concerning  specifics  of  the 
Commission's  proposed  rules,  the  Postal 
Service  stated  that,  with  some  important 
changes,  the  approach  found  in  the 
Second  Notice  is  adequate.  The  Postal 
Service  recommends  the  adoption  of  the 
Second  Notice  rules,  after  the 
modifications  it  lists  in  its  comments. 
Postal  Service  Comments  at  4.  As  all  of 
the  Postal  Service's  comments  are 
referenced  to  specific  rules,  each  will  be 
included  in  the  discussion  of  the 
individual  rules. 

Comments  on  specific  rules.  The 
comments  come  from  competitors,  the 
Postal  Service,  which  requested  the  rule 
change  to  assist  it  in  serving  the 
expedited  delivery  market,  and  the 
OCA,  whose  function  is  to  represent  the 
public  interest.  With  this  diversity  of 
viewpoints,  we  believe  that  the 
comments  embrace  an  entire  spectrum 
of  interests  regarding  this  issue. 
Therefore,  we  have  been  able  to  tailor 
the  rules  more  closely  to  meet  the 
legitimate  concerns  of  all  interested 
parties. 

Another  consequence  of  this  diversity 
of  views  is  that  the  commenters  disagree 
on  many  particulars.  However,  each  of 
the  comments  has  been  thoughtful  and 
provided  helpful  insight.  In  many 
instances,  the  comments  offered 
improvements  which  we  have 
incorporated  into  the  set  of  rules  in  this 
notice.  We  turn  now  to  a  discussion  of 
the  comments  as  they  pertain  to  specific 
rules  published  in  the  Second  Notice. 

Rule  3001.57(a),  purpose  of  rules.  In  its 
comments,  the  Postal  Service  suggested 
stating  the  intention  of  proposals  filed 
under  these  rules  as  "minimizing  the 
loss"  of  Express  Mail's  contribution  to 
institutional  costs  rather  than  the 
original  "preserving"  that  contribution. 
The  language  proposed  by  the  Postal 
Service  more  clearly  refiects  its  stated 
purpose  for  requesting  the  rule  change 
and  the  anticipated  intention  when 
cases  are  filed  under  the  new  rules.  We 
have,  therefore,  accepted  this  change. 

The  Postal  Service  also  suggests 
adding  a  statement  in  this  section  that 
these  rules  recognize  the  need  for 
expedited  decisions  in  such  cases.  We 
are  not  including  this  statement.  Our 
adoption  of  expedited  rules  of 
procedure,  in  response  to  the  Postal 


Service's  request,  is  sufficient  indication 
of  our  acceptance,  at  least  for  a  trial 
period  of  5  years,  of  the  view  that 
expedition  in  these  situations  is.  as  the 
Postal  Service  argued,  important.  The 
additional  statement  proposed  by  the 
Postal  Service  would  not  be  a 
meaningful  addition  to  the  rules. 

UPS  suggests  that  the  rules  should 
contain  the  condition  that  they  are  to  be 
used  only  when  the  Postal  Service 
wishes  to  respond  to  price  reductions  in 
the  market.  UPS  asserts  that  without 
that  condition,  the  Postal  Service  could 
propose  rate  reductions  in  an  expedited 
proceeding  based  merely  on  a  decline  in 
its  service  performance  and  volume. 
UPS  Comments  at  4. 

We  are  not  including  the  suggested 
limitation  in  our  rules.  The  situation 
discussed  by  UPS  is  not  covered  in  the 
Postal  Service's  explanation  of  why  it 
wants  these  rules  and  when  it  would  use 
them.  We  do  not  believe  that  the  Postal 
Service  would  seek  to  propose  rate 
reductions  in  an  expedited  case  using 
such  a  justification. 

It  is  not  appropriate  to  include  the 
suggested  limitation  in  the  rules  during 
the  trial  period.  The  Postal  Service  has 
described  a  market  in  which  firms 
compete  on  the  basis  of  both  price  and 
service.  It  is  possible  that  competitors 
could  change  their  price/service  mix  in 
such  a  way  that  the  Postal  Service  could 
reasonably  seek  to  try  to  preserve 
Express  Mail's  contribution  to 
institutional  costs  by  changing  rates. 
While  we  believe  it  would  be  more 
difficult  to  conduct  an  expedited 
proceeding  given  that  rationale,  we  find 
it  is  not  appropriate  to  take  that  option 
from  the  Postal  Service  at  this  lime. 

In  this  rule,  we  are  also  making  a 
minor  addition  by  specifying  that  the 
rules  are  to  apply  in  filings  in  which  the 
Postal  Service  has  requested  an 
expedited  recommended  decision. 

Rule  3001.57(b).  sunset  provision.  The 
Postal  Service  would  make  the  first 
sentence  of  this  section  a  separate 
paragraph.  We  have  decided  not  to 
include  this  stylistic  change.  UPS  states 
in  its  comments  that  the  sunset 
provision  found  in  this  section  is 
important,  since  it  makes  clear  that  the 
rules  will  be  re-evaluated  after  the 
Commission  has  experience  with  how 
they  operate  in  an  actual  case. 

Rule  3001.57a  (a),  general  information 
requirements.  The  Postal  Service 
suggested  two  changes  which  we  have 
incorporated.  The  Postal  Service 
suggested  that  this  section  be  moved  to 
the  beginning  of  rule  57a  and  that  "with 
each  request"  be  added  to  the  end  of  the 
last  sentence.  UPS  asked  that  the  word 
"also"  be  added  to  emphasize  that  the 
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information  to  be  provided  under 
paragraphs  (c)  through  (i)  is  to  be  in 
iiddition  to  the  general  requirements  in 
this  paragraph.  We  are  making  these 
changes. 

UPS  suggested  that  this  section  also 
specify  that  the  Postal  Service  file 
information  showing  the  proposed 
changes  are  in  the  public  interest  and  in 
accordance  with  the  policies  and  criteria 
in  the  Act.  UPS  argues  that  the  inclusion 
of  these  requirements  would  eliminate 
any  possibility  of  uncertainty  that  the 
Postal  Service  has  the  burden  of  proof  in 
these  cases.  UPS  Comments  at  7. 

The  analyses  requested  require  a 
summation  and  explanation  of  the 
evidence  the  Postal  Service  will  present 
in  support  of  its  proposal.  In  cases  to  be 
considered  under  expedited  procedures 
it  is  best  to  have  such  conclusions 
clearly  delineated  for  ease  of  reference. 
Therefore,  we  are  including  these 
requirements,  but  putting  them  in 
paragraph  (k)  of  this  section,  as  they  are 
more  appropriate  for  inclusion  in  that 
rule  requiring  the  more  comprehensive 
analyses  fpr  these  proposals. 

Rule  3001.57a  (b),  incorporation  of 
rule  3001.54.  In  the  Commission's 
Second  Notice,  this  rule  stated  that  the 
Postal  Service  would  be  required  to  file, 
in  Express  Mail  Market  Response  cases, 
the  regular  cost  data  described  in  rule 
3001.54  (b)  through  (r)  only  for  those 
subclasses  and  services  for  which  it 
proposes  a  change. 

In  discussing  this  rule,  the  Postal 
Service  opposed  the  incorporation  of  the 
regular  rule  54  Hling  requirements.  The 
Postal  Service  makes  the  argument  that 
either  the  case  will  become  bogged 
down  in  discovery,  or  a  reviewing  court 
might  decide  that  due  process  has  been 
denied  by  the  foreclosure  of  issues. 
Postal  Service  Comments  at  9-11.  The 
Postal  Service  would  solve  this  dilemma 
by  having  the  Commission  rely  on 
decisions  from  the  most  recent  rate  case. 
Id.  at  9.  The  Postal  Service  also  opposes 
inclusion  of  the  rule  54  data 
requirements  on  the  grounds  that  they 
would  undermine  its  efforts  to  compete 
with  unregulated  Tirms.  and  entail  a 
signiHcant  amount  of  time  and  effort 
inappropriate  in  expedited  proceedings. 
Id.  at  10. 

The  Postal  Service  explains  the 
difficulties  involved  in  developing  the 
demand  analysis  required  in  rule  54.  The 
Postal  Service  points  out  that  in  any 
dynamic  and  recently  initiated  market, 
past  purchasing  decisions  are  not  a 
reliable  tool  for  predicting  future  sales. 
Postal  Service  Comments  at  17-20. 
Additionally,  much  of  data  needed  to 
develop  a  demand  analysis  for  the 
market  is  held  by  competitors,  who 


cannot  be  expected  to  make  it  available 
to  the  Postal  Service.  Id.  at  20-21. 

The  Postal  Service  also  expresses 
particular  concern  about  the 
requirement  in  rule  54  for  a  roll  forward 
of  attributable  costs,  pointing  to  the 
extensive  work  needed  to  develop  and 
defend  a  complete  roll  forward  of  costs. 
Postal  Service  Comments  at  12-15.  The 
Postal  Service  also  states  that  the  test 
period  used  in  rule  54 — which 
anticipates  a  10-month  proceeding — is 
inappropriate  for  cases  in  which  the 
new  rates  are  expected  to  take  effect  in 
about  90  days.  Id.  at  14. 

The  Postal  Service  proposes  that  the 
rules  call  for  an  update  of  the  roll 
forward  model  adopted  by  the 
Commission  in  the  most  recent  rate 
case.  Taking  the  base  year  Express  Mail 
costs  by  segment  and  component,  the 
Postal  Service  would  bring  them  up  to 
date,  by  adjusting  for  actual  volumes 
and  cost  changes.  As  an  alternative,  the 
Postal  Service  suggests  that  the 
Commission  rely  on  the  Postal  Service's 
regularly  published  Cost  and  Revenue 
Analysis.  Postal  Service  Comments  at 
16-17. 

To  substitute  for  the  revenue  and 
volume  information  (including  a  demand 
analysis)  required  by  rule  54  (j).  the 
Postal  Service  proposes  the  filing  of  a 
description  of  the  change  in  the  market 
and  the  anticipated  effect  on  Express 
Mail,  together  with  an  explanation  of 
why  the  Postal  Service  believes  its 
proposal  is  a  reasonable  response. 

In  its  comments.  Federal  Express 
speaks  with  approval  of  the  requirement 
that  the  Postal  Service  file  all  the 
information  listed  in  rule  54.  Federal 
Express  Comments  at  4. 

UPS  points  out  that  changes  in  rates 
for  one  subclass  can  have  a  substantial 
impact  on  others,  and  recommends  that 
the  Postal  Service  be  required  to  file 
information  for  all  classes,  subclasses 
and  types  of  service  which  might  be 
affected.  At  a  minimum,  information 
would  have  to  be  given  concerning 
Priority  Mail  and  each  subclass  of 
Express  Mail.*  UPS  Comments  at  5-6. 

llie  Commission  has  decided  to  retain 
the  rule  54  filing  requirements  for  these 
cases,  with  the  Commission's  previously 
stated  limitation  that  the  Postal  Service 
has  to  provide  the  information  only  for 
those  subclasses  and  services  for  which 
it  is  requesting  a  change.  We  have  also 
adopted  some  of  the  Postal  Service's 
suggestions  for  alternative  filing 
requirements  that  will  produce  relevant 


*  UPS  note*  that  if  the  Postal  Service  proposed  a 
change  for  only  one  of  subclasses  of  Express  Mail. 
the  rule  in  the  Second  Notice — if  interpreted 
literally — would  not  require  information  on  the 
other  three  subclasses  of  Express  Mail. 


and  usable  information  through  less 
exacting  methods. 

It  is  best  to  retain  the  usual  filing 
requirements  of  rule  54,  with  some 
modifications  that  permit  the  omission 
of  information  not  necessary  for  the 
consideration  of  these  cases  as  well  as 
allow  the  substitution  of  more  easily 
obtainable  information  for  the  usual 
requirements.  Although  we  acknowledge 
the  Postal  Service's  concern  about  the 
cases  getting  bogged  down  in  the 
discovery  phase,  we  believe  that  the 
Postal  Service  can  do  much  to  hasten 
the  process  by  providing  well- 
documented  evidence  and  responding 
promptly  to  interrogatories.  The 
Commission  is  always  available  to 
respond  to  any  legitimate  claim  that 
discovery  is  going  outside  the  bounds  of 
the  case  or  that  the  time  and  effort  to 
provide  particular  information 
outweighs  the  contribution  it  might 
make  to  the  proceeding. 

With  the  type  of  case  that  the  Postal 
Service  has  outlined,  it  does  not  appear 
inevitable  that  an  unmanageable 
amount  of  discovery  would  be  filed 
concerning  information  responsive  to 
rule  54.  As  the  Postal  Service  has 
pointed  out  previously,  we  expect  that 
Express  Mail  will  be  litigated 
extensively  in  each  omnibus  rate  case. 
With  that  experience,  the  Postal  Service 
should  be  able  to  anticipate  to  a  large 
degree  what  questions  might  be  asked. 
Indeed,  the  Postal  Service  might  be  able 
to  provide,  in  its  direct  case,  information 
that  the  participants  could  be  expected 
to  request  through  discovery,  since  the 
most  recent  fate  case  can  furnish  a 
guide  to  questions  interested  parties 
may  want  answered. 

We  do  not  accept  the  Postal  Service's 
position  concerning  the  appropriate 
method  of  protecting  parties'  due 
process  rights.  The  Postal  Service 
appears  to  be  saying  that  those  rights 
could  be  preserved  better  by  requiring 
reliance  on  previous  litigation  than  by 
the  usual  procedure  of  the  Postal  Service 
presenting  its  case  and  providing 
participants  the  opportunity  to  examine 
the  evidence  and  challenge  assertions. 
See  Postal  Service  Comments  at  9-10. 
We  do  not  agree  that  excluding 
otherwise  relevant  issues  from  market 
response  rate  cases  through  these 
procedural  rules  would  be  providing 
more  adequate  due  process  to  interested 
parties  than  allowing  for  such  issues, 
albeit  on  an  expedited  schedule. 

The  Postal  Service  has  reasonable 
concerns  about  the  speed  with  which 
competitors  can  change  their  prices, 
compared  to  the  process  mandated  by 
law  for  the  Postal  Service.  It  is  in 
response  to  this  stated  concern  that  we 


have  developed  procedural  rules,  on  a 
trial  basis,  to  permit  the  Postal  Service 
to  change  Express  Mail  rates  with  the 
expedition  it  seeks.  We  must,  however, 
adhere  to  the  statute  which  gives 
interested  parties  certain  due  process 
rights  when  the  Postal  Service  wishes  to 
change  rates  for  its  services. 

With  regard  to  the  roll  forward,  we 
have  modified  our  proposed  rule  to  call 
for  the  information  the  Postal  Service 
suggests  in  its  Comments  at  16.'  The  test 
period  will  be  four  postal  quarters 
beginning  after  its  filing  of  a  case.  The 
projections  are  to  be  developed  by 
updating  the  most  recently  approved 
cost  model  with  regard  to  Express  Mail. 
We  believe  that  this  level  of  data  will  be 
sufficient  for  the  consideration  of  the 
narrow  proposals  that  the  Postal  Service 
has  told  us  it  may  want  to  bring. 

With  regard  to  a  demand  analysis,  the 
Postal  Service  will  be  required  to  file 
projections  giving  its  best  estimates  of 
volume  and  revenue  if  Express  Mail 
rates  are  not  adjusted  to  respond  to  the 
change  in  the  market,  as  well  as  its 
estimates  of  volume  and  revenue  if  the 
proposed  change  is  implemented.  The 
Postal  Service  is  to  provide  a  complete 
description  of  how  it  arrived  at  its 
conclusion. 

The  Postal  Service  points  out  that  its 
competitors  are  able  to  change  their 
prices  without  an  econometric  estimate 
of  the  elasticity  of  their  service 
offerings,  and  argues  that  the  inability  to 
develop  such  an  estimate  should  not 
prevent  it  from  responding  to  changes 
initiated  by  competitors.  Postal  Service 
Comments  at  21-22.  We  recognize  that 
the  data  to  develop  a  complete  demand 
analysis  has  not  been  available 
previously  and  may  very  well  not  be 
obtainable  for  these  cases. 

However,  we  believe  that  the  Postal 
Service  would  not  seek  to  change  rates 
without  reasonable  and  well  thought  out 
projections  of  the  effect  those  rate 
changes  will  have  in  the  market.*  Our 
niles  anticipate  the  fiUng  of  the 
estimates  of  volume  and  revenue,  along 
with  the  underlying  calculations  and 
reasoning,  that  would  lead  the  Postal 
Service  to  propose  the  rate  changes  to 


'  Since  our  rules  adopt  the  proposal  for  an 
updated  roll  forward,  we  are  not  accepting  the 
Postal  Service's  alternative  suggestion  that  the 
Commission  rely  on  the  Cost  and  Revenue  Analysis 
(CRA).  We  do  not  think  the  Postal  Services  CRA 
would  serve  the  purpose  in  any  event,  because  the 
CRA  costing  methods  are  not  always  consistent 
with  those  from  the  most  recent  omnibus  rate  case. 
For  example,  at  pages  29-30,  the  FY  1988  CRA  does 
not  attribute  the  fixed  portion  of  Cost  Segment  9, 
Special  Uelivery  Messengers,  contrary  to  the 
treatment  approved  in  Docket  No.  RS7-1,  the  most 
recent  rate  case.  See  PRC  Op.  App.  j.  CS IX  at  12. 

*  We  assume  that  competitors  act  in  the  same 
manner. 


help  preserve  Express  Mail's 
contribution  to  institutional  costs. 

We  are  not  accepting  the  UPS 
suggestion  that  information  must  be 
filed  for  types  of  mail  other  than  those 
for  which  the  Postal  Service  proposes 
changes.  Unless  there  are  startling 
changes  in  Express  Mail  and  the  other 
postal  services,  we  believe  that 
generally  rate  changes  in  Express  Mail 
Market  Response  cases  can  be 
considered  without  bringing  in  other 
classes.  The  relationship  between 
Express  Mail  and  the  other  classes  can 
be  raised  by  either  the  Postal  Service  or 
other  parties  should  it  be  relevant  to  a 
particular  proposal,  and  it  will  be 
examined  for  adjustment  in  each 
omnibus  rate  case. 

Express  Mail  is  not  a  large  class,  and 
changes  in  its  rates  can  be  expected  to ' 
have  only  a  minimal  effect  on  other 
classes,  including  Priority  Mail.  In 
considering  the  effect  that  changes  in 
Express  Mail  might  have  on  other 
classes,  we  note  that  current  Express 
Mail  rates  (and  costs)  are  higher  than 
those  for  comparable  Priority  Mail 
pieces.  If  a  particular  Postal  Service 
proposal  involves  suggested  rates  close 
to  the  rates  for  Priority  Mail,  then  the 
potential  for  impact  will  be  a  relevant 
issue.  Notwithstanding  this  possibility, 
we  are  not  convinced  that  these  rules 
should  require  the  filing  of  substantial 
data  about  Priority  Mail  as  suggested  by 
UPS.  The  Service's  declared  purpose  of 
preserving  Express  Mail's  contribution 
to  institutional  costs  is  not  unlike  the 
profit  maximization  goals  presumed  to 
govern  competitive  markets. 

Similarly,  we  are  not  including  the 
UPS  suggestion  that  this  section  specify 
that  information  be  filed  for  each  of  the 
four  subclasses  of  Express  Mail. 
Currently,  the  Next  Day  Post  Office  to 
Addressee  service  overwhelmingly 
dominates  the  class,  making  up  over  90% 
of  its  volume.  The  Postal  Service  does 
not  collect  cost  data  separately  for  the 
various  subclasses.  The  data  primarily 
reflect  Next  Day  Post  Office  to 
Addressee  service;  the  costs  of  the  other 
services  can  be  derived  from  it.  The 
decision  not  to  collect  separate  data 
appears  reasonable,  given  the  very  large 
differences  in  volume  and  the  small  size 
of  the  class  as  a  whole.  Therefore,  we 
will  not  add  the  requirements  for  data 
by  Express  Mail  service  proposed  by 
UPS. 

We  will  re-visit  these  rules  within  5 
years  under  the  sunset  provision — and 
sooner,  if  problems  requiring  immediate 
attention  should  arise.  If  the  experience 
gained  in  that  period  indicates  that 
information  on  additional  services  is 
appropriate  for  consideration  of  Express 


Mail  Market  Response  cases,  or  that 
circumstances  have  changed  such  that  it 
is  reasonable  to  require  separate  cost 
data  on  the  subclasses,  we  will  have  a 
convenient  opportunity  to  modify  the 
rules  to  require  that  data. 

Rule  57a  (d),  filing  of  changes  to 
regulations.  The  original  rule  required 
that  the  Postal  Service  provide  the 
Domestic  Mail  Manual  sections  as  they 
would  appear  after  the  change  in  rates 
proposed.  In  its  comments,  the.  Postal 
Service  stated  that  it  believed  the 
reference  to  be  a  typographic  error.  The 
Postal  Service  assumed  that  the 
Commission  intended  to  refer  to  the 
Domestic  Mail  Classification  Schedule. 

The  reference  to  the  Domestic  Mail 
Manual  in  our  previous  notice  is  not  in 
error.  The  Postal  Service  has  the 
discretion  to  change  the  Domestic  Mail 
Manual  without  any  participation  by  the 
Commission.  In  these  Express  Mail 
Market  Response  cases,  which  are  to  be 
handled  under  expedited  procedures,  we 
believe  that  in  some  instances,  the  filing 
of  the  contemplated  Domestic  Mail 
Manual  changes  might  help  by  providing 
details  of  the  Postal  Service's  proposed 
rate  changes  and  giving  clarifications 
that  might  not  appear  from  the  Domestic 
Mail  Classification  Schedule  sections. 

In  light  of  the  misinterpretation  the 
original  section  gave  rise  to,  we  have 
added  the  clarification  that  the  Postal 
Service  is  to  file  both  the  Domestic  Mail 
Classification  Schedule  changes,  as  it 
does  in  all  cases,  and  the  Domestic  Mail 
Manual  changes.  During  the  5-year  trial 
period,  we  will  be  able  to  ascertain 
whether  the  additional  requirement  of 
fihng  the  Domestic  Mail  Manual  changes 
does  in  fact  assist  in  the  expeditious 
consideration  of  these  cases. 

Rule  57a  (e),  attributable  costs  and 
methodology.  This  rule  states  that  the 
Postal  Service  is  to  file  attributable 
costs  by  segment  and  component 
according  to  the  method  the  Commission 
adopted  in  the  most  recent  rate  case. 
The  section  also  provides  that  the  Postal 
Service  may,  in  addition,  file  costs  using 
an  alternative  method  as  long  as  a 
complete  explanation  is  given. 

The  Postal  Service  suggested  using  the 
word  "estimate"  with  regard  to 
attributable  cost  projections.  We  are 
accepting  this  change,  as  it  does  appear 
to  provide  a  clearer  explanation  of  what 
is  presented. 

Federal  Express  and  UPS  address  the 
provision  that  allows  Postal  Service  also 
to  present  costs  using  a  new  costing 
method  when  it  believes  such  a 
modification  is  warranted.  Federal 
Express  opposes  inclusion  of  this 
provision,  stating  consideration  of 
costing  changes  is  inappropriate  in 
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cases  where  the  Postal  Service  is 
insisting  on  the  utmost  expedition. 
Federal  Express  Comments  at  3.  UPS 
does  not  object  to  the  Postal  Service 
having  the  option  of  also  presenting  cost 
ddta  under  new  methods,  but  states  that 
it  should  be  emphasized  that  the 
presentation  using  new  methods  should 
be  in  addition  to  that  using  the  methods 
adopted  by  the  Commission  in  the  most 
recent  rate  case.  UPS  Comments  at  9. 

We  are  retaining  the  option  for  the 
Postal  Service  to  Hie  cost  data  using  a 
modified  method  with  the  conditions 
that  a  complete  explanation  be  given 
and  that  the  data  also  be  filed  in 
accordance  with  approved  methods.  We 
are  adding  the  emphasis  suggested  by 
UPS  to  assure  all  interested  parties  that 
data  using  new  methods  are  an  optional 
addition  rather  than  a  substitute. 

We  do  not  expect  that  the  Postal 
Service  will  often  take  advantage  of  this 
option,  and  we  recognize  that  its  use 
would  increase  the  issues  to  be  decided 
in  these  expedited  proceedings. 
However,  it  is  possible  that  significant 
improvements  in  costing  methods  can  be 
made  in  the  period  following  a  rate  case. 
Ideally,  of  course,  they  would  be  made 
elsewhere  than  in  the  time-constrained 
context  of  a  Market  Response  case.  But 
in  these  cases,  as  in  all  others,  we  want 
our  recommended  decisions  to  be  based 
on  the  best  possible  data.  We  do  not 
believe  that  the  Postal  Service  should  be 
foreclosed  from  offering  modifications. 

It  will  be  up  to  the  Postal  Service  to 
determine  whether  any  modiFication  is 
of  sufficient  importance  to  be  included 
for  consideration  in  an  Express  Mail 
Market  Response  case.  We  believe  that 
it  is  possible  to  protect  interested 
parties'  due  process  rights  with  regard  to 
a  proposed  change  in  costing  methods  in 
an  expedited  proceeding. 

As  suggested  by  UPS,  we  have  added 
a  phrase  indicating  that  the  information 
required  by  this  section  is  in  addition  to 
that  required  for  the  test  period.  We  are 
using  the  term  "test  period"  because,  as 
explained  with  regard  to  rule  57a(b). 
these  rules  for  an  expedited  proceeding 
do  not  need  the  same  test  year 
requirement  as  with  proposals  which 
are  not  expected  to  become  effective  for 
at  least  10  months. 

Additionally,  we  are  retaining  the 
phrase  "for  which  information  is 
available"  with  regard  to  actual  (rather 
than  projected)  cost  data.  We  do  not 
agree  with  UPS  that  the  inclusion  of  a 
lest  year  requirement  makes  the  phrase 
unnecessary.  A  requirement  for 
estimates  of  what  will  happen  in  the 
future  is  not  related  to  the  conditions 
under  which  historical  data  must  be 
filed. 


Similar  to  our  previous  discussion  of 
rule  57a  (b).  we  are  not  expanding  the 
types  of  services  for  which  the 
information  for  rule  57a  (e)  must  be 
filed.  For  the  reasons  given  with  regard 
to  section  (b),  we  do  not  agree  with  UPS 
that  information  on  types  of  mail  other 
than  those  whose  rates  the  Postal 
Service  wishes  to  change  can  be 
expected  to  be  necessary  in  these  cases. 

Rule  57a  (f),  notice  of  important 
operational  changes.  UPS  suggests  the 
addition  of  a  requirement  that  the  Postal 
Service  filing  under  these  rules  include  a 
description  of  all  operational  changes 
since  the  last  rate  case  which  have  a 
measurable  effect  on  costs,  along  with 
an  analysis  and  estimate  of  that  cost 
effect.  UPS  points  to  Docket  No.  R87-1, 
in  which  Commission  used  the  costs 
from  a  new  transportation  network  in 
setting  rates.  UPS  Comments  at  11-12. 

It  is  appropriate  to  include  a  provision 
explicitly  stating  that  the  cost  effects  of 
significant  operational  changes  are  to  be 
considered  in  these  cases.  TTie  cost 
effects  of  important  operational  changes 
could  be  put  at  issue  whether  or  not'a 
specific  provision  in  the  rules  referred  to 
them.  Therefore,  it  is  in  the  interest  of 
expedition  to  have  the  Postal  Service 
address  the  question  in  its  initial  Hling. 

We  have  not  used  UPS's  term  of 
"measurable"  to  describe  the  type  of 
changes  that  must  be  discussed,  since  it 
could  include  very  minor  adjustments  in 
operations.  We  have,  instead,  described 
those  changes  as  having  an  "important" 
impact  on  costs.  The  type  of  changes 
covered  by  this  section  are  those  similar 
in  magnitude  to  the  decision  to  establish 
a  new  air  transportation  network  (See 
PRC  Op.  R87-1,  paras.  3625-61)  rather 
than  local  changes  of  the  method  of 
transportation  used  in  carrying  Express 
Mail  (See  R87-1,  Tr.  8/5503-04). 

Rule  57a  (g),  current  Express  Mail 
revenues.  UPS  suggests  that  the  Postal 
Service  be  required  to  file  a  statement  of 
actual  Express  Mail  revenues  for  the 
most  recent  accounting  periods,  in 
addition  to  the  Second  Notice's 
requirement  of  the  available  information 
for  the  most  recent  four  quarters.  UPS 
explains  that  in  cases  highly  dependent 
on  current  trends  in  the  market,  the 
Commission  should  have  the  most 
recent  data  available.  UPS  Comments  at 
10-11. 

We  have  decided  not  to  include  this 
additional  information  as  a  filing 
requirement.  Information  compiled  on 
the  quarterly  basis  has  long  been  the 
framework  the  Commission  uses  in  its 
proceedings.  The  quarterly  reports  have 
been  subject  to  a  more  complete  audit 
process.  In  general,  the  quarterly  data 
are  a  more  reliable  indication  to  trends 
and  changes. 


Rule  57a  (h).  change  in  market  and 
identification  of  needs  of  customers. 
The  Postal  Service's  suggested  rules  in 
response  to  the  Second  Notice  omit  the 
requirement  for  a  description  of  the 
specific  characteristics  and  needs  of  the 
customers  and  market  segments  which 
may  be  affected  by  the  change  in  the 
market  and  whose  needs  the  proposed 
rates  are  designed  to  meet.  The  Postal 
Service  substitutes  a  more  general 
condition  of  explaining  why  its 
proposed  rates  are  a  reasonable 
response  to  the  change. 

The  Postal  Service's  suggested 
language  would  cover  the  more  specific 
criteria  used  in  our  version,  as  an 
explanation  of  why  proposed  rates  are  a 
reasonable  response  would,  perforce, 
include  a  description  of  the  market 
affected,  as  well  as  the  anticipated 
impact  of  the  proposed  rates.  We  are 
retaining  our  more  detailed  description 
of  this  requirement,  since  it  is  best  that 
procedural  rules  give  as  much  guidance 
as  possible,  particularly  in  cases  which 
are  to  proceed  on  a  very  expedited 
basis. 

Rule  57a  (i).  before-and-after 
estimates.  "The  OCA  suggests  that  the 
rules  include  a  specific  provision  for 
estimates  of  volumes,  costs,  revenue  and 
contribution  to  institutional  costs  for  the 
base  year  and  test  year,  with  and 
without  the  proposed  change.  We  are 
including  such  a  provision  in  this  set  of 
rules.  The  information  responsive  to  this 
rule  will  serve  as  a  reference  to  the 
anticipated  effects  of  the  proposed 
changes,  as  well  as  to  the  situation  that 
will  prevail  if  the  Postal  Service  does 
not  respond  to  the  change  in  the  market. 

Rule  57a  (j).  data  requirements.  In  the 
Second  Notice,  we  included  a  list  of 
Express  Mail  periodic  (quarterly)  data 
filing  requirements.  The  purpose  of 
periodic  filings  was  to  promote  speed  in 
considering  the  Postal  Service's 
requests,  by  compiling  information 
providing  a  background  to  permit  faster 
understanding  of  the  data  the  Postal 
Service  would  file  in  support  of  its 
proposal. 

The  Postal  Service  strongly  opposes 
the  periodic  filing  of  such  detailed 
information,  explaining  the  harm  that 
could  result  from  competitors'  access  to 
it.  The  Postal  Service  points  out  that 
competitors,  who  closely  guard  detailed 
information  on  their  operations,  could 
use  the  information  to  track  Express 
Mail's  progress  and  then  lake  advantage 
of  opportunities  so  revealed.  Postal 
Service  Comments  at  8-9.  The  Postal 
Service  stales  that  presenting  such 
information  only  infrequently  might  not 
be  unduly  damaging.  Id.  at  8. 


Having  considered  the  Postal 
Service's  argument  on  this  issue,  we 
have  decided  to  eliminate  the 
requirement  that  these  data  be  filed  on  a 
periodic  basis.  Although  their  presence 
could  help  expedite  these  cases,  the 
Postal  Service  has  pointed  out  clear 
indications  of  the  potential  for 
competitive  disadvantage  from  regular 
periodic  filings.  Those  disadvantages 
outweigh  the  potential  contribution  to 
expedition  of  having  such  information 
tracking  Express  Mail's  progress. 
Therefore,  we  shall  require  that  this 
information  be  provided  when  the  Postal 
Service  files  a  market  response  rate 
request,  as  the  Service  suggests  in  its 
Comments  at  30. 

Particularly  in  this  5-year  trial  period, 
it  is  important,  however,  to  have 
sufficient  information  to  assess  the 
results  of  changing  Express  Mail  rates  in 
response  to  changes  in  the  market.  We 
are,  therefore,  requiring  that  the  Postal 
Service  file  actual  Express  Mail  data  as 
listed  in  57a  (j)  for  the  test  period  used 
in  an  expedited  market  response 
proceeding  which  resulted  in  changed 
rates.  The  rule  allows  a  year  to  pass 
before  the  data  must  be  filed.  This 
information  is  to  be  presented  on  a 
quarterly  basis. 

We  recognize  the  Postal  Service's 
interests  in  protecting  its  competitive 
position  by  making  this  filing 
requirement  a  one-time  (for  each  rate 
change  under  these  rules)  proposition, 
and  by  permitting  a  year  to  elapse 
before  the  information  is  made  public. 

As  the  filing  requirement  is  no  longer 
periodic,  competitors  will  not  be  able  to 
track  Express  Mail's  progress  at  the 
level  of  detail  that  concerns  the  Postal 
Service.  We  note  that  the  Postal  Service 
does  include  Express  Mail  information 
(albeit  in  less  detail)  in  regular  periodic 
reports,  such  as  the  Cost  and  Revenue 
Analysis,  that  are  available  to  the  public 
and  the  Commission. 

If  we  accept  the  Postal  Service's  view 
of  the  market  as  extremely  volatile  in 
the  present  as  well  as  the  past,'  it 
appears  that  the  potential  for 
competitive  harm  from  the  release  of 
this  information  more  than  one  year 
after  the  events  occur  will  be  slight.  The 
information  will,  however,  be  very 
important  to  an  assessment  of  whether 
the  rules  operate  in  the  manner  the 
Postal  Service  has  outlined. 

If  we  are  to  accept  the  idea  that  these 
rules  will  help  in  carrying  out  our 
statutory  duties,  we  need  to  have  this 
information  in  order  to  evaluate  how 
well  the  rules  operate  in  fact.  The  one- 
time filing  of  this  information  will  permit 
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a  "real  world"  assessment  of  the  Postal 
Service's  assertion  that  it  may  be  able  to 
meet  challenges  in  the  expedited 
delivery  market  by  changing  Express 
Mail's  rates.  See  Postal  Service 
Comments  at  1. 

We  are  moving  this  section  into  rule 
57a  from  its  former  location  with  the 
other  rules  for  periodic  filings.  With 
regard  to  the  particular  items  of 
information  required,  the  Postal  Service 
pointed  out  data  collection  problems 
with  some  of  the  precise  requirements. 
We  have  modified  the  requirements, 
since  the  data  then  required  would  meet 
the  needs  of  our  original  rules  and  be  a 
reasonable  recognition  of  the  difficulties 
of  data  collection. 

For  the  volume  by  rate  cell,  we  have 
included  the  explicit  recognition 
proposed  by  the  Postal  Service  that  the 
numbers  are  estimates.  We  have  also 
changed  the  format  for  the  pounds  of 
Express  Mail  at  various  weight 
categories  from  pounds  to  the  postage 
pounds  that  the  Postal  Service  can 
provide  without  major  additions  to  its 
data  collection  system.  See  Postal 
Service  Comments  at  5. 

The  Postal  Service  had  two  problems 
with  the  data  to  be  filed  reflecting  use  of 
hub  contracts.  The  original  rule  asked 
for  the  pound-miles  for  each  subclass 
carried.  The  Postal  Service  said  that  it 
was  unclear  what  the  rule  called  for, 
since  data  for  Express  Mail  is  not 
collected  by  subclass  and  providing 
data  regarding  any  other  subclass  of 
mail  would  slow  the  proceedings.  Postal 
Service  Comments  at  7. 

We  have  modified  the  rule  to  make 
clear  that  the  Postal  Service  is  to  use  the 
same  breakdown  for  the  types  of  mail 
using  hub  contracts  as  in  Docket  No. 
R87-1.  See  Tr.  39/26699-702.  We  are  not 
requiring  a  breakdown  by  the 
subclasses  of  Express  Mail  at  this  time. 
However,  for  costing  purposes,  it  is 
important  to  know  how  much  of  other 
types  of  mail  are  using  the  hub  system. 
In  Docket  No.  R87-1,  the  Postal  Service 
provided  that  information  for  the 
Express  Mail  and  Priority  Mail.  We 
expect  information  disaggregated  to  that 
degree  in  Express  Mail  Market  Response 
cases.  Compare  PRC  Op.  R87-1.  para. 
3829. 

Additionally,  the  original  rule  called 
for  pound-miles  for  each  subclass.  The 
Postal  Service  reports  that  it  collects 
data  on  the  basis  of  pounds  rather  than 
pound-miles.  We  have  changed  the  data 
requirement  to  call  for  the  pounds 
carried.  Allocation  of  costs  to  the  types 
of  mail — including  Express  Mail — using 
the  hub  contracts  can  be  made  using  this 
information. 

Rule  57a  (k).  analyses  required.  This 
section  provides  for  the  inclusive 


analyses  to  be  filed  in  these  cases.  The 
Postal  Service's  suggested  rule  in 
response  to  the  Second  Notice 
somewhat  lowered  the  standard  for  the 
evidence  it  is  to  file.  The  Postal  Service 
would  qualify  its  assessment  of  the 
projected  impact  of  the  proposed 
changes  by  adding  the  term  that  they 
are  "reasonably  expected"  to  help 
Express  Mail's  contribution  to 
institutional  costs.  The  Postal  Service 
would  also  take  out  the  term  "analyses" 
in  describing  the  presentations  it  must 
file. 

We  are  not  accepting  the  Postal 
Service's  modifications.  Although  they 
do  not  appear  to  change  the  meaning  of 
the  section  to  a  great  degree,  it  is  better 
to  retain  the  better  defined  and 
somewhat  higher  standards. 

As  explained  in  our  discussion  of 
section  57a  (a),  we  are  including  in  this 
paragraph  specific  requirements  that  the 
Postal  Service  file  analyses  showing  the 
proposals  are  in  the  public  interest  and 
in  accordance  with  the  policies  and 
criteria  of  the  Act.  This  section  should 
not  impose  any  added  burden  on  the 
Postal  Service  as  it  is  obligated  to 
address  these  issues  itself  before 
submitting  a  rate  request  to  the 
Commission. 

Rule  57b  (b),  conditions  for  proposed 
rates.  The  Postal  Service  points  out  that 
the  costs  for  Express  Mail  rate  cells  in 
an  omnibus  rate  case  are  based  on 
average  attributable  costs  which  have 
been  distributed  to  the  cells  based  on 
expert  judgment.  The  Postal  Ser\ice 
reasons  that  these  rules  should  not  give 
the  Postal  Service  the  evidentiary 
burden  of  showing  that  its  proposed 
rates  for  each  cell  are  above  its  costs. 
Postal  Service  Comments  at  23.  The 
Postal  Service  would  eliminate  the 
Second  Notice's  rule  57b  (b)  prohibition 
against  proposing  a  rate  for  any  rate  cell 
lower  than  the  attributable  cost  for  it. 

In  response  to  the  Postal  Serx'ice's 
presentation,  we  have  changed — rather 
than  eliminated — this  requirement.  Rule 
57b  (b)  now  states  that  the  Postal 
Service  shall  not  propose  a  rate  for  any 
rate  cell  lower  than  the  estimated 
attributable  cost  for  providing  ser\ice  to 
that  cell.  This  condition  properly  takes 
into  account  both  the  Postal  Service's 
concerns  about  possibly  burdensome 
data  requirements  and  the  interest  of 
establishing  schedules  in  which  the 
rates  for  individual  cells  have  a 
reasonable  relationship  to  costs. 

This  change  is  also  responsive  to  the 
comments  of  Federal  Express,  which 
pointed  out  that  this  section  should  bo 
written  with  reference  to  test  period, 
rather  than  historical  costs.  Federal 
Express  Comments  at  4.  Our 
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requirement  regarding  the  estimated 
costs  for  individual  rate  cells  states  that 
the  costs  to  be  used  are  those  for  the 
test  period  in  these  cases. 

UPS  agrees  that  the  requirement  that 
rates  proposed  for  individual  cells  be 
higher  than  the  costs  for  those  cells 
should  refer  to  test  year  costs.  UPS 
Comments  at  15.  UPS  also  states  that 
the  prohibition  against  the  Postal 
Service  proposing  rates  lower  than 
historical  per  piece  attributable  costs 
should  be  eliminated.  UPS's  first 
disagreement  with  the  floor  of  average 
per  piece  attributable  cost  is  that  it 
contemplates,  contrary  to  the  statute, 
rates  which  make  no  contribution  to 
institutional  costs.  Id.  at  12-15. 

We  will  retain  this  rate  floor  for 
proposals.  We  do  not  expect  the  Postal 
Service  to  file  cases — as  envisioned  by 
UPS — asking  for  Express  Mail  rates 
which  make  no  contribution  to 
institutional  costs.  We  cannot  conceive 
of  any  fact  situation  where  such  rates 
would  comply  with  the  Act;  and  the 
rules  we  have  developed  explicitly 
require  the  Postal  Service  to 
demonstrate  that  its  proposal  is  in 
accordance  with  the  policies  and  criteria 
set  out  in  the  Act.  Rule  57a  (k). 
Additionally,  our  rule  for  decision 
similarly  states  that  our 
recommendations  will  be  in  accordance 
with  the  policies  of  Uje  Act.  Rule  57c 

We  are  not  accepting  UPS's 
alternative  which  would  prohibit 
proposed  rates  based  on  a  particular 
cost  coverage,  such  as  one  equal  to  First 
Class.  UPS  Comments  at  14.  Setting  any 
particular  cost  coverage  floor  or 
reference  in  these  rules  would  inject 
unnecessary  issues  into  cases.  In  these 
cases  we  will  be  examining,  with  as 
much  dispatch  as  possible,  the 
(ippropriate  rates  and  cost  coverage  for 
Express  Mail.  It  is  best  to  retain  a  rate 
floor  for  proposals  which  the  Postal 
Service  should  have  no  difficulty 
demonstrating  that  it  has  met.  In  that 
manner,  we  can  eliminate  a  potential 
controversy  whose  consideration  would 
only  be  a  digression  away  from  the 
essential  issues. 

UPS  also  expresses  concern  about  this 
section's  reference  to  costs  calculated  in 
accordance  with  rule  57a  (e).  UPS 
interprets  this  section  to  mean  that  costs 
may  be  calculated  under  methods  which 
the  Postal  Service  has  modified  since 
the  Commission  approved  them  in  the 
last  omnibus  rate  case.  UPS  Comments 
at  15. 

We  are  retaining  the  reference  to  rule 
57a  (e);  as  we  stated  previously,  this 
section  merely  permits  the  Postal 
Service  to  propose  costing  changes  in 
addition  to  presenting  costs  under  the 
most  recently  approved  methods.  We  do 


not  expect  the  option  to  be  used  often  in 
these  cases,  ilowever.  if  the  Postal 
Ser\'ice  has  developed  a  modification 
that  it  believes  is  such  a  significant 
improvement  that  it  wishes  to  subject  it 
to  litigation  in  these  cases,  it  should 
have  that  opportunity. 

UPS  states  that  the  Commission 
should  eliminate  the  prohibition  against 
the  Postal  Service  proposing  a  rate  for 
any  cell  higher  than  the  Governors 
approved  in  the  most  recent  omnibus 
rate  case.  UPS  argues  that  such  a 
restriction  would  be  contrary  to  the  Act 
as  well  as  unfair  to  competitors  who 
would  be  subject  to  the  risk  of  rate 
decreases  while  users  would  be 
protected  from  rate  increases.  UPS 
Comments  at  16-17. 

We  are  eliminating  the  restriction 
against  rate  increases  in  the  Postal 
Service's  proposals.  In  Express  Mail 
Market  Response  cases — as  suggested 
by  UPS  at  footnote  3  of  its  Comments — 
the  Postal  Service  might  want  to  have 
the  added  flexibility  of  proposing 
increases  for  some  rate  cells. 

Rule  57b  (c)(2),  service  of  registrants.  " 
In  its  comments,  the  Postal  Service 
suggested  that  the  requirement  for  it  to 
serve  its  filing  on  registrants  be 
specified  as  going  Express  Mail  rather 
than  simply  "expedited  deUvery 
service."  We  have  made  this  change;  it 
appears  to  reflect  what  will  actually 
occur. 

Rule  57b  (c)(3),  notification  of  rale 
case  fjarticipants.  The  Postal  Service 
suggested  that  the  required  notification 
that  it  will  send  use  Express  Mail.  We 
have  accepted  this  modification.  It  may 
help  in  expediting  the  proceedings.  We 
are  also  accepting  the  Postal  Service's 
proposed  deletion  of  the  word 
"prominently"  from  the  specifications  of 
what  it  is  to  say  in  the  notice.  It  should 
be  sufficient  that  the  document  state 
that  it  is  a  notice  of  the  filing  of  an 
Express  Mail  Market  Response  case  on 
the  first  page. 

The  Postal  Service  would  also  delete 
the  requirement  that  the  notice  briefly 
describe  the  proposal.  We  are  retaining 
this  requirement.  The  cases  the  Postal 
Service  has  given  as  examples  in  this 
rulemaking  have  been  simple  and 
straightforward,  and  easily  described. 
The  persons  receiving  the  notice  can 
decide  more  quickly  whether  they  wish 
to  participate  in  the  case  if  they  are 
given  a  short  description  of  what  it  is 
about. 

Rule  57b  (d),  costing  and  market 
demand.  The  Postal  Service  would 
eliminate  the  provision  that  it  and  other 
parties  may,  in  demand  analyses,  use 
market  segmentation  that  was  not  used 
in  the  last  omnibus  rate  case.  We  are 
retaining  this  provision.  If  progress  in 


assessing  market  demand  has  been 
made  after  the  close  of  the  last  rate 
case,  we  do  not  wish  to  prohibit  such 
information  from  the  Express  Mail 
Market  Response  cases.  We  believe  that 
the  potential  of  such  information  to 
reduce  the  expedition  of  these 
proceedings  is  outweighed  by  its  likely 
importance  to  the  recommended 
decision. 

Rule  57b  (e)(1),  request  for  a  heorinf;. 
The  Postal  Service  would  delete  "when 
possible"  as  a  qualification  to  the 
responsibility  of  parties  requesting  a 
hearing  to  dispute  facts  stated  in  the 
Postal  Service's  filing  to  state  what  facts 
they  believe  to  be  true.  We  will  not 
eliminate  this  condition.  The  parties 
have  28  days  from  the  filing  of  the 
proposal  to  request  a  hearing.  That 
period  may  not  be  long  enough  to  allow 
a  party  to  determine  what  it  believes  the 
true  facts  to  be.  However,  if  the  party 
has  developed  an  opinion  concerning 
some  or  all  the  factual  issues  within  that 
time,  our  rules  properly  call  for  its 
presentation. 

The  parties  will  be  laboring  under 
burdens  necessitated  by  expeditious 
proceedings  in  these  cases.  Although  it 
may  not  be  easy,  we  think  it  reasonable 
to  ask  those  who  have  decided  to 
participate  in  these  cases  to  analyze  the 
Postal  Service's  filing  sufficiently  in  28 
days  to  identify  any  factual  statements 
they  believe  to  be  incorrect.  We  note 
that  these  cases  are  not  expected  to 
have  a  great  number  of  issues,  as  the 
Postal  Service  has  stated  that  what  it 
wants  is  limited  to  the  ability  to  change 
rates  quickly  when,  and  if,  the  market 
changes  in  the  periods  between  omnibus 
rale  cases. 

We  are  including  the  Postal  Service's 
suggestion  that  parties  be  asked  to 
identify  at  that  time  the  testimony  they 
intend  to  present.  Asking  parties  to  give 
broad  outlines  of  their  testimony  should 
help  speed  the  proceeding,  since  all 
parties  will  have  a  general  idea  of  the 
approaches  that  will  be  taken.  This 
notification  will  help  the  parties  and  the 
Commission  prepare  for  expeditious 
analysis  of  the  evidence  once  it  is  filed. 

This  requirement  also  is  conditioned 
by  the  phrase  "when  possible." 
Although  we  think  that  generally  parties 
wishing  to  present  evidence  should  be 
able  to  give  a  brief  description  of  it 
within  this  period,  in  some  instances  a 
party  may  need  to  request  a  short 
extension  of  time.  Our  rules  contemplate 
that  the  party  requesting  additional  time 
provide  an  explanation  of  why  the 
additional  time  is  necessary. 

Ruie  57b  (e)(2),  genuine  issue  of 
material  fact.  The  Postal  Service 
suggests  that  we  add  the  phrase  "to  be 


resolved"  following  "genuine  issue  of 
material  fact."  We  have  made  this  minor 
editorial  change.  It  might  avoid  some 
potential  for  ambiguity. 

Rule  57b  (e)(3).  briefs  and  argument. 
The  Postal  Service  suggests  an  editorial 
change,  which  it  believes  will  remove 
any  possible  uncertainty  concerning  the 
Commission's  notice  that  it  may  request 
briefs  or  schedule  oral  argument  on  an 
expedited  basis  in  these  cases.  We  are 
accepting  that  suggestion. 

UPS  suggests  that  an  ambiguity  may 
exist  in  this  section,  as  it  could  be 
interpreted  to  mean  that  when  no 
hearing  is  held,  it  is  not  necessary  to 
permit  the  filing  of  briefs  even  if 
opposition  exists  to  the  Postal  Service's 
proposal.  We  are  not  making  this 
change.  Having  examined  the  sentence 
in  light  of  UPS's  concern,  we  do  not 
believe  there  should  be  any  doubt  that 
briefs  will  be  permitted  in  these  cases, 
although  their  scheduling  may  be 
accelerated. 

Rule  57b  (e)(4),  discovery  disputes. 
The  Postal  Service  proposes  that  the 
rule  use  the  more  common  term 
"Objection  to  Discovery"  rather  than 
"Motion  to  Excuse  from  Answering." 
The  Postal  Service  points  out  than  the 
latter  phrase  is  not  used  in  our  current 
rules.  We  are  not  making  this  change. 
We  are  trying  to  speed  resolution  of 
discovery  disputes  by  eliminating  one  of 
the  steps — the  answer  to  the 
conventional  motion  to  compel. 

This  rule  contemplates  that  the  party 
who  receives  the  interrogatory,  and 
believes  there  is  a  legitimate  basis  for 
not  answering  it,  will  put  all  the  reasons 
and  explanations  in  the  Motion  to 
Excuse  from  Answering.  Therefore,  if 
the  party  who  asked  the  interrogatory 
decides  to  pursue  the  matter,  the 
controversy  will  be  ready  for  resolution 
when  a  motion  is  filed.  Because  the 
Motion  to  Excuse  from  Answering  is  to 
contain  material  often  not  appearing  in 
an  Objection  to  Discovery,  it  is  best  to 
retain  the  distinct  title. 

We  are  also  not  adopting  the  Postal 
Service's  proposed  elimination  of  the 
option  of  serving  the  Motion  to  Excuse 
from  Answering  on  the  questioning 
participant  by  facsimile.  This  option  is 
available  only  with  regard  to  the  copy 
sent  to  the  questioning  participant.  "The 
Commission  and  the  other  participants 
in  the  case  are  to  receive  regular  service 
of  such  Motions.  Facsimile  is  an  option 
which  will  permit  the  questioning 
participant  time  to  decide  whether  to 
file  a  motion  to  compel  while  staying 
within  the  tight  deadlines  necessary  in 
expedited  cases. 

"The  Postal  Service  suggested  that  the 
rules  require  objections — Motions  to 
Excuse  from  Answering — to  be  made 


within  10  days  of  the  filing  of  the 
interrogatory.  We  are  accepting  this 
proposal.  Setting  a  time  limit  for 
objections  has  worked  in  other 
Commission  proceedings.  It  has  been 
shown  to  help  speed  the  discovery 
phase. 

The  Postal  Service  also  suggested,  in 
order  to  remove  any  possible  doubt,  to 
add  a  phrase  specifying  that  if  a  Motion 
to  Excuse  from  Answering  is  denied,  the 
answer  to  the  interrogatory  is  due 
within  7  days  of  the  denial.  We  are 
adding  the  phrase. 

Rule  57b  (e)(5),  schedule.  In  its 
comments.  Federal  Express  said  that 
there  are  potential  difficulties  in  meeting 
the  schedule  in  this  rule.  Federal 
Express  Comments  at  2.  UPS  asserts 
that  there  is  not  enough  time  in  the 
schedule  for  sufficient  analysis  of 
complex  problems  that  could  be 
presented  in  an  Express  Mail  Market 
Response  case.  UPS  is  concerned  that 
the  short  deadlines  may  not  give  parties 
adequate  time  to  prepare.  UPS  has 
provided  a  longer,  alternative  schedule. 
For  example,  the  UPS  schedule  calls  for 
the  filing  of  reply  briefs  120  days  after 
the  initiation  of  the  case,  while  the 
Commission's  schedule  in  the  Second 
Notice  calls  for  rtjply  briefs  77  days  after 
the  case  is  filed. 

We  are  retaining  the  schedule  from 
the  Second  Notice.  Although  it  has  tight 
deadlines,  we  believe — with  cooperation 
from  everyone — that  it  is  workable  for 
the  type  of  cases  that  the  Postal  Service 
has  described.  If  any  particular  date 
causes  difficulty,  the  Presiding  Officer 
can  grant  an  extension  of  time.  In  this 
trial  period  for  the  rules  for  market 
response  rate  cases,  it  is  appropriate  to 
establish  the  shortest  time  periods  that 
appear  workable.  When  the  Commission 
reviews  its  experience  with  these  rules, 
we  will  be  to  judge  whether  any  of  the 
scheduled  dates  should  be  changed  in 
the  rules. 

Rule  57b  (e)(6),  changes  in  the 
schedule.  Rule  57b  (e)(6)  explicitly 
provides  that  the  Presiding  Officer  may 
adjust  the  schedule,  gives  the  time 
period  for  requests  to  file  rebuttal 
evidence  to  participants'  cases,  and  the 
considerations  to  be  used  in  requests  for 
additional  time. 

The  Postal  Service  would  use  the  term 
"extend"  rather  than  "adjust"  when 
referring  to  schedule  changes.  We  are 
retaining  "adjust."  It  may  appear  in  one 
of  these  cases  (particularly  after  gaining 
some  experience  in  handling  them)  that 
the  Commission,  through  the  Presiding 
Officer,  may  decide  that  it  is  possible  to 
shorten  some  of  the  deadlines  in  these 
rules.  Additionally,  we  are  not  accepting 
the  Postal  Service's  proposed 
requirement  that  a  party  make  a  motion 


before  the  schedule  may  be  changed. 
The  Presiding  Officer  should  have  the 
authority  to  lengthen  or  shorten 
deadlines  as  it  seems  appropriate, 
without  any  necessity  of  waiting  for  a 
party  to  file  a  motion. 

The  Postal  Service  would  also 
increase  the  amount  of  time — from  3 
days  to  10  days — a  participant  has  to 
request  permission  to  file  rebuttal  to 
testimony  other  than  the  Postal  Service's 
direct  case.  We  are  not  enlarging  this 
time  period  in  the  rules.  Our  rules 
provide  that  early  in  the  proceeding, 
parties  are  to  give  advance  notice  and  a 
description  of  the  evidence  they  intend 
to  file.  Furthermore,  parties  will  have 
the  participants'  prepared  testimony  for 
at  least  10  days  before  they  must  file  a 
request  if  they  want  to  file  rebuttal 
testimony.  We  think  this  schedule  is 
reasonable  in  a  case  with  limited  issues. 
We  have  added  the  specification  that 
the  3  days  is  to  run  from  the  time  the 
material  is  received  in  the  evidentiary 
record,  to  eliminate  any  possibility  that 
parties  could  misinterpret  the  amount  of 
time  they  are  given. 

The  Postal  Service  objected  to  the  last 
sentence  of  this  section,  which  provides 
considerations  with  regard  to  granting 
requests  for  extensions  of  time.  The 
Postal  Service  pointed  out  that  equitable 
concerns  can  be  addressed  under  the 
Commission's  general  powers.  We  are 
retaining  specific  guidelines,  with  some 
modification  of  the  wording.  It  is 
appropriate  to  emphasize  in  these 
expedited  cases  that  motions  for 
extensions  of  time  will  be  considered  in 
light  of  the  efforts  that  participants  have 
made  to  meet  the  admittedly  short 
deadlines  and  events  that  may  have 
hampered  their  progress. 

Rule  57c.  rule  for  decision.  UPS  states 
that  the  Commission  does  not  need  a 
rule  for  decision,  since  every 
recommended  decision  it  makes  must 
comply  with  the  Act.  UPS  Comments  at 
20.  UPS  says  that,  if  the  Commission 
decides  to  retain  a  rule  for  decision,  it 
should  state  that  any  recommendation 
will  be  based  on  the  public  interest  and 
the  policies  of  the  Act.  On  the  other 
hand.  UPS  says  that  it  has  no  objection 
to  the  Commission  stating  in  its  rules 
that  it  intends  to  receive  Tmal  briefs 
within  120  days  of  the  Postal  Service 
filing  its  request — with  the  proviso  that 
the  schedule  is  consistent  with  due 
process  and  other  procedural  rights  of 
the  participants.  Id. 

We  are  retaining  the  rule  for  decision, 
with  an  addition  that  should  make  it 
entirely  clear  that  the  Commission  will 
issue  its  recommended  decisions  in 
compliance  with  the  applicable  policies 
of  the  Act.  This  set  of  rules  is  being 
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established  in  response  to  the  Postal 
Service's  concerns  regarding  a  speciflc. 
identified  situation.  It  is  appropriate  to 
refer  to  this  situation  in  the  rules  for 
these  cases.  We  are  also  retaining  the 
statement  of  our  goal  of  considering 
these  cases  within  90  days.  That 
statement  might  help  in  providing 
guidance  for  interested  parties  who  wish 
to  participate  in  these  cases. 

Impact  of  Proposed  Changes 

Pursuant  to  Executive  Order  12291. 
the  Commission  Hnds  that  this  proposed 
rule  change  does  not  constitute  a  "major 
rule."  It  affects  only  rules  of  practice 
governing  hearing  procedures,  not  the 
substance  of  the  proceeding.  Its 
economic  impact  will  be  negligible, 
including  its  impact  on  the  costs  or 
prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  Additionally,  the  procedural 
rule  change  will  have  no  measurable 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  above  analysis  that  the  rule 
change  does  not  constitute  a  major  rule 
Hoplies.  as  well,  to  the  Regulatory 
Flexibility  Act. 

The  proposed  rule  change  does  not 
contain  policies  with  Federalism 
i.-nplications,  and  therfore  does  not 
warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  set  forth  in  the 
preamble,  39  CFR  Part  3001  is  proposed 
to  be  amended  as  follows. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

Subpart  B— Rule*  AppMcabIa  to 
RaqiMtta  for  Change*  In  Rates  or 
Fa«s 

1.  The  authority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b).  3603.  3622-3624. 
3ti61. 3662.  84  Slat.  759-762.  784,  90  Slat.  1303: 
(5  U.S.C.  553],  80  Slat.  383. 

2.  Sections  3001.57,  3001.57a.  3001.57b. 
and  3001.57c  are  added  to  read  as 
follows: 

§3001J7    Marfcet  response  rale  requests 
lor  Express  MaH  service— purpose  and 
duration  of  rules. 

(a)  This  section  and  9S  3001.57a 
through  3001.57c  only  apply  in  cases  in 


which  the  Postal  Service  requests  an 
expedited  reconunended  decision 
pursuant  to  section  3622  of  the  Postal 
Reorganization  Act  on  changes  in  rates 
and  fees  for  Express  Mail  service,  where 
the  proposed  changes  are  intended  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services  for  the 
purpose  of  minimizing  the  loss  of 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case.  These 
rules  set  forth  the  requirements  for  filing 
data  in  support  of  such  rate  proposals 
and  for  providing  notice  of  such 
requests,  and  establish  an  expedited 
procedural  schedule  for  evaluating 
Market  Response  Rate  Requests.  These 
rules  may  not  be  used  when  the  Postal 
Service  is  requesting  changes  in  Express 
Mail  rates  as  part  of  an  omnibus  rate 
case. 

(b)  This  section  and  §§  3001. S7a 
through  3001.57c  are  initially  to  be 
effective  for  the  limited  period  of  Ave 
years  from  the  date  of  their  adoption  by 
the  Commission.  During  that  period  the 
Commission  will  continue  to  analyze  the 
need  for  these  rules  to  enable  the  Postal 
Service  to  respond  to  changes  in  the 
market  for  expedited  delivery  services, 
and  the  impact  of  these  procedures  on 
the  ability  of  participants  to  review  and 
comment  on  Postal  Service  proposals. 
These  rules  will  cease  to  be  effective  at 
the  end  of  this  period  unless  they  have 
been  reissued  by  the  Commission 
following  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  which  provides  an  appropriate 
opportunity  for  public  comments. 

S  3001 .57a    Market  response  rate 
requests— data  fHIng  requirements. 

(a)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  such 
information  and  data  as  are  necessary 
to  inform  the  Commission  and  the 
parties  of  the  nature  and  expected 
impact  of  the  change  in  rates  proposed. 
Except  for  good  cause  shown,  the 
information  specified  in  paragraphs  (c) 
through  (i)  shall  also  be  provided  with 
each  request. 

(b)  Except  as  otherwise  expressly 
provided  in  this  section,  the  information 
required  by  9§  3001.54  (b)  through  (r) 
must  be  filed  only  for  those  subclasses 
and  services  for  which  the  Postal 
Service  requests  a  change  in  rates  or 
fees.  Test  period  volume,  cost,  and 
revenue  estimates  presented  in 
satisfaction  of  rule  57a  shall  be  for  four 
postal  quarters  beginning  after  the  filing 
date  of  the  request.  The  cost  roll- 
forward  may  be  developed  by  extending 
the  cost  forecasting  model  used  in  the 
last  omnibus  rate  case  (utilizing 


available  actual  data).  Volume  and 
revenue  estimates  required  by  these 
rules  shall  utilize,  to  the  extent 
practicable,  the  factors  identified  in  rule 
54(j)(6),  and  must  be  fully  explained, 
with  all  available  supporting 
documentation  supplied,  but  they  need 
not  be  econometrically  derived. 

(c)  Every  formal  request  made  under 
the  provisions  of  S§  3001.57  through 
3001.57c  shall  contain  an  explanation  of 
why  the  change  proposed  by  the  Postal 
Service  is  a  reasonable  response  to  the 
change  in  the  market  for  expedited 
delivery  services  to  which  it  is  intended 
to  respond. 

(d)  Every  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  the 
then  effective  Domestic  Mail 
Classification  Schedule  sections  which 
would  have  to  be  altered  in  order  to 
implement  the  changes  proposed  by  the 
Postal  Service,  and,  arranged  in  a 
legislative  format,  the  text  of  the 
replacement  Domestic  Mail 
Classification  Schedule  sections  the 
Postal  Service  proposes.  The  Postal 
Service  shall  also  present  the  then 
effective  Domestic  Mail  Manual  sections 
which  would  have  to  be  altered  in  order 
to  implement  the  changes  it  has 
proposed,  and,  arranged  in  a  legislative 
format,  the  text  of  the  replacement 
Domestic  Mail  Manual  sections  the 
Postal  Service  intends  to  make  effective 
to  implement  its  proposed  changes. 

(e)  In  addition  to  the  required  test 
period  cost  estimates,  every  formal 
request  made  under  the  provisions  of 
§§  3001.57  through  3001.57c  shall  be 
accompanied  by  a  statement  of  the 
attributable  costs  by  segment  and 
component  for  Express  Mail  service 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case,  for  the  base  year 
used  in  that  case,  and  for  each  fiscal 
year  thereafter  for  which  cost  data  is 
available.  If  the  Postal  Service  believes 
that  an  adjustment  to  that  methodology 
is  warranted  it  may  also  provide  costs 
using  alternative  methodologies  as  long 
as  a  full  rationale  for  the  proposed 
changes  is  provided. 

(f)  Each  formal  request  made  under 
the  provisions  of  S§  3001.57  through 
3001.57c  shall  include  a  description  of 
all  operational  changes,  occurring  since 
the  most  recent  omnibus  rale  case, 
having  an  important  impact  on  the 
attributable  cost  of  Express  Mail.  Postal 
Service  shall  include  an  analysis  and 
estimate  of  the  cost  impact  of  each  such 
operational  change. 

(g)  Every  formal  request  made  under 
the  provisions  of  §S  3001.57  through 
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3001.57c  shall  be  accompanied  by  a 
statement  of  the  actual  Express  Mail 
revenues  of  the  Postal  Service  from  the 
then  effective  Express  Mail  rates  and 
fees  for  the  most  recent  four  quarters  for 
which  information  is  available. 

(h)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  a 
complete  description  of  the  change  in 
the  market  for  expedited  delivery 
services  to  which  the  Postal  Service 
proposal  is  in  response,  a  statement  of 
when  that  change  took  place,  the  Postal 
Service's  analysis  of  the  anticipated 
impact  of  that  change  on  the  market, 
and  a  description  of  characteristics  and 
needs  of  customers  and  market 
segments  affected  by  this  change  which 
the  proposed  Express  Mail  rates  are 
designed  to  satisfy. 

(i)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  include  estimates,  on  a 
quarterly  basis,  of  test  period  volumes, 
revenues,  and  attributable  costs  for  each 
Express  Mail  service  for  which  rate 
changes  are  proposed  assuming: 

(1)  Rates  remain  at  their  existing 
levels,  and 

(2)  Rates  are  changed  after  90  days  to 
the  levels  suggested  in  the  request. 

(j)(l)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  the 
following  information,  for  each  quarter 
following  the  base  year  in  the  most 
recent  omnibus  rate  case: 

(i)  Estimated  volume  by  rate  cell,  for 
each  Express  Mail  service; 

(ii)  Total  postage  pounds  of  Express 
Mail  rated  at  (a)  up  to  Vi  pound,  (b)  Vi 
pound  up  to  2  pounds,  (c)  2  pounds  up  to 
5  pounds;  and 

(iii)  Total  pounds  of  Express  Mail  and 
of  each  other  subclass  of  mail  carried  on 
hub  contracts. 

(2)  In  each  instance  when  rates 
change  based  on  a  proceeding  under  the 
provisions  of  §§  3001.57  through 
3001.57c  the  Postal  Service  shall 
provide,  one  year  after  the  conclusion  of 
the  test  period,  the  data  described  in 
§  3001.57a(j)(l){i-iii),  for  each  of  the  four 
.  quarters  of  the  test  period. 

(k)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  include  analyses  to 
demonstrate; 

(1)  That  the  proposed  rates  are 
consistent  with  the  factors  listed  in  39 
U.S.C.  3622(b), 

(2)  That  the  proposed  rate  changes  are 
in  the  public  interest  and  in  accordance 
with  the  policies  and  applicable  criteria 
of  the  Act,  and 

(3)  That  the  proposed  rates  will 
preserve,  or  minimize  erosion  of,  the 
Express  Mail  contribution  to 


institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case. 

(1)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.S7C  shall  be  accompanied  by  a 
certificate  that  service  of  the  filing  in 
accordance  With  §  3001.57b(c)  has  been 
made. 

§a001.57b    Market  Response  Rate 
Requests— expedition  of  public  notice  and 
procedural  sctiedute. 

(a)  The  purpose  of  this  section  is  to 
provide  a  schedule  for  expediting 
proceedings  when  a  trial-type  hearing  is 
required  in  a  proceeding  in  which  the 
Postal  Service  proposes  to  adjust  rates 
for  Express  Mail  service  in  order  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services. 

(b)  The  Postal  Service  shall  not 
propose  for  consideration  under  the 
provisions  of  §§  3001.57  through 
3001.57c  rates  lower  than 

(1)  The  average  per  piece  attributable 
cost  for  Express  Mail  service 
determined  in  the  most  recent  omnibus 
rate  case,  or 

(2)  The  average  per  piece  attributable 
cost  for  Express  Mail  service  as 
determined  by  the  Postal  Service  in 
accordance  with  §  3001.57a(e)  for  the 
most  recent  fiscal  year  for  which 
information  is  available,  whichever  is 
higher. 

Neither  shall  the  Postal  Service  propose 
a  rate  for  any  rate  cell  which  is  lower 
then  the  estimated  test  period 
attributable  cost  of  providing  that  rate 
cell  with  service. 

(c)(1)  Persons  who  are  interested  in 
participating  in  Express  Mail  Market 
Response  Rate  Request  cases  may 
register  at  any  time  with  the  Secretary 
of  the  Postal  Rate  Commission,  who 
shall  maintain  a  publicly  available  list 
of  the  names  and  business  addresses  of 
all  such  Express  Mail  Market  Response 
Registrants.  Persons  whose  names 
appear  on  this  list  will  automatically 
become  parties  to  each  Express  Mail 
Market  Response  rate  proceeding.  Other 
interested  persons  may  intervene 
pursuant  to  §  3001.20  within  28  days  of 
the  filing  of  a  formal  request  made  under 
the  provisions  of  §  §  3001.57  through 
3001.57c.  Parties  may  withdraw  from  the 
register  or  a  case  by  filing  a  notice  with 
the  Commission. 

(2)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§  3001.57  through  3001.57c  it  shall  on 
that  same  day  effect  service  by  hand 
delivery  of  the  complete  filing  to  each 
Express  Mail  Market  Response 
Registrant  who  maintains  an  address  for 
service  within  the  Washington 
metropolitan  area  and  serve  the 
complete  filing  by  Express  Mail  service 


on  all  other  Registrants.  Each  Registrant 
is  responsible  for  insuring  that  his  or  her 
address  remains  current 

(3)  When  the  Postal  Service  flies  a 
request  under  the  provisions  of 
§{  3001.57  through  3001.57c  it  shall  on 
that  same  day  send  by  Express  Mail 
service  to  all  participants  in  the  most 
recent  omnibus  rate  case  a  notice  which 
briefly  describes  its  proposal.  Such 
notice  shall  indicate  on  its  first  page  that 
it  is  a  notice  of  an  Express  Mail  Market 
Response  Rate  Request  to  be  considered 
under  §§  3001.57  through  3001.57c  and 
identify  the  last  day  for  filing  a  notice  of 
intervention  with  the  Commission. 

(d)  In  the  absence  of  a  compelling 
showing  of  good  cause,  the  Postal 
Service  and  parties  shall  calculate 
Express  Mail  costs  in  a  manner 
consistent  with  the  methodologies  used 
by  the  Commission  in  the  most  recent 
onmibus  rate  case.  In  the  analysis  of 
customers'  reactions  to  the  change  in  the 
market  for  expedited  dehvery  services 
which  prompts  the  request,  the  Postal 
Service  and  parties  may  estimate  the 
demand  for  segments  of  the  expedited 
delivery  market  and  for  types  of 
customers  which  were  not  separately 
considered  when  estimating  volumes  in 
the  most  recent  omnibus  rate  case. 

(e)(1)  In  the  event  that  a  party  wishes 
to  dispute  as  an  issue  of  fact  whether 
the  Postal  Service  properly  has 
calculated  Express  Mail  costs  or 
volumes  (either  before  or  after  its 
proposed  changes),  or  wishes  to  dispute 
whether  the  change  in  the  market  for 
expedited  delivery  services  cited  by  the 
Postal  Service  has  actually  occurred,  or 
wishes  to  dispute  whether  the  rates 
proposed  by  the  Postal  Ser\'ice  are  a 
reasonable  response  to  the  change  in  the 
market  for  expedited  delivery  services 
or  are  consistent  with  the  policies  of  the 
Postal  Reorganization  Act,  that  party 
shall  file  with  the  Commission  a  request 
for  a  hearing  within  28  days  of  the  date 
that  the  Postal  Service  files  its  request. 
The  request  for  hearing  shall  state  with 
specificity  the  fact  or  facts  set  forth  in 
the  Postal  Service's  filing  that  the  party 
disputes,  and  when  possible,  what  the 
party  believes  to  be  the  true  fact  or  facts 
and  the  evidence  it  intends  to  provide  in 
support  of  its  position. 

(2)  The  Commission  will  not  hold 
hearings  on  a  request  made  pursuant  to 
§§  3001.57  through  3001.57c  unless  it 
determines  that  there  is  a  genuine  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  this  issue. 

(3)  Whether  or  not  a  hearing  is  held, 
the  Commission  may  request  briefs  and/ 
or  argument  on  an  expedited  schedule, 
but  in  any  circumstance  it  will  issue  its 
recommended  decision  as  promptly  as  is 
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consistent  with  its  statutory 
responsibilities. 

(4)  In  order  to  assist  in  the  rapid 
development  of  an  adequate  evidentiary 
record,  all  participants  may  file 
appropriate  discovery  requests  on  other 
participants  as  soon  as  an  Express  Mail 
Market  Response  Rate  Request  is  nied. 
Answers  to  such  discovery  requests  will 
be  due  within  10  days.  Objections  to 
such  discovery  requests  must  be  made 
within  10  days  in  the  form  of  a  Motion  to 
Excuse  from  Answering,  with  service  on 
the  questioning  participant  made  by 
hand,  facsimile,  or  expedited  delivery. 
Responses  to  Motions  to  Excuse  from 
Answering  must  be  submitted  within 
seven  days,  and  should  such  a  motion 
be  denied,  the  answers  to  the  discovery 
in  question  are  due  within  seven  days  of 
the  denial  thereof. 

(5)  If.  either  on  its  own  motion,  or 
after  having  received  a  request  for  a 
hearing,  the  Commission  concludes  that 
there  exist  one  or  more  genuine  issues  of 
material  fact  and  that  a  hearing  is 
needed,  the  Commission  shall  expedite 
the  conduct  of  such  record  evidentiary 
hearings  to  meet  both  the  need  to 


respond  promptly  to  changed 
circumstances  in  the  market  and  the 
standards  of  5  U.S.C.  556  and  557.  The 
procedural  schedule,  subject  to  change 
as  described  in  paragraph  (e)(6)  of  this 
section,  is  as  follows:  Hearings  on  the 
Postal  Service  case  will  begin  35  days 
after  the  filing  of  an  Express  Mail 
Market  Response  Rate  Request;  parties 
may  file  evidence  either  in  support  of  or 
in  opposition  to  the  Postal  Service 
proposal  49  days  after  the  filing; 
hearings  on  the  parties'  evidence  will 
begin  56  days  after  the  Tiling;  briefs  will 
be  due  70  days  after  the  filing;  and  reply 
briefs  will  be  due  71  days  after  the  Tiling. 

(6)  The  Presiding  OfTicer  may  adjust 
any  of  the  schedule  dates  prescribed  in 
paragraph  (e)(5)  of  this  section,  in  the 
interests  of  fairness,  or  to  assist  in  the 
development  of  an  adequate  evidentiary 
record.  Requests  for  the  opportunity  to 
present  evidence  to  rebut  a  submission 
by  a  participant  other  than  the  Postal 
Service  should  be  Tiled  within  three 
working  days  of  the  receipt  of  that 
material  into  the  evidentiary  record,  and 
should  include  a  description  of  the 
evidence  to  be  offered  and  the  amount 


of  time  needed  to  prepare  and  present  it. 
Requests  for  additional  time  will  be 
reviewed  with  consideration  as  to 
whether  the  requesting  participant  has 
exercised  due  diligence,  and  whether 
the  requesting  participant  has  been 
unreasonably  delayed  from  fully 
understanding  the  proposal. 

S  3001.57c    ExprtM  Mail  Market 
RMpofiM— rule  for  decision. 

The  Commission  will  issue  a 
recommended  decision  in  accordance 
with  the  policies  of  39  U.S.C.  and  which 
it  determines  would  be  a  reasonable 
response  to  the  change  in  the  market  for 
expedited  delivery  services.  The 
purpose  of  §S  3001.57  through  3001.57c  is 
to  allow  for  consideration  of  Express 
Mail  Market  Response  Rate  Requests 
within  90  days,  consistent  with  the 
procedural  due  process  rights  of 
interested  persons. 

By  the  Commission.  Chairman  Steiger  not 
participating. 
Chailas  L.  Clapp, 
Secretory. 

(FR  Doc.  89-13975  Filed  6-12-69;  8.45  am| 
numo  cooe  ttis-oi-m 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

(TB-89-010] 

Flue^ured  Tobacco  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1)  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Flue-Cured  Tobacco  Advisory 
Committee. 

Date:  June  29, 1989. 

Time:  :30  p.m. 

Place:  Tobacco  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  Building.  1306 
Annapolis  Drive,  Raleigh,  North  Carolina 
27605. 

Purpose:  To  discuss  maHcet  opening  dates, 
selling  schedules,  and  related  matters  for  the 
1989  flue-cured  tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director,  Tobacco  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Room  502  Annex  Building,  P.O. 
Box  96456.  Washington.  DC  20090-6456,  (202) 
447-2567.  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at.  or  after  the  meeting. 

Date:  June  6. 1989. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
(FR  Doc.  89-13928  Filed  6-12-89: 6:45  amj 

BILUNG  CODE  3410-M-ll 

[TB-M-0111 

Subcommittee  of  the  Flue-Cured 
Tobacco  Advisory  Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (5  U.S.C.  App.  1) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  Subcommittee  of  the  Flue-Cured 
Tobacco  Advisory  Committee. 
Date:  fune  2a  1989. 


Time:  1:30  p.m. 

P/oce.- Tobacco  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  Building,  1306 
Annapolis  Drive.  Raleigh.  North  CaroUna 
27605. 

Purpose:  To  study  the  nested  tobacco 
marketing  situation.  Nested  tobacco  is 
defined  as  tobacco  that  has  been  loaded, 
packed,  or  arranged  to  conceal  tobacco  of 
inferior  grade,  quality,  or  condition. 

The  meeting  is  open  to  the  public. 
However,  due  to  time  constraints  of  the 
subcommittee,  public  participation  will  be 
limited  to  written  statements  submitted 
before  or  after  the  meeting.  Any  person 
desiring  to  submit  a  written  statement  should 
send  it  to:  Director,  Tobacco  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  Room  502  Annex 
Building,  P.O.  Box  96456,  Washington.  DC 
20090-6456. 

Dated:  )une  6. 1989. 
Kenneth  C  Clayton. 
Acting  Administrator. 
[FR  Doc.  89-13929  Filed  6-12-89;  8:45  amj 

BILLING  CODE  9410-02-M 


[No.  FV-89-208] 

Perishable  Agricultural  Commodities 
Act;  Industry  Advisory  Committee; 
Meeting 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Act  (Pub.  L.  No.  92-463  and 
Pub.  L.  No.  100-414).  notice  is  hereby 
given  of  the  second  meeting  of  the 
Perishable  Agricultural  Commodities 
Act  (PACA)  Industry  Advisory 
Committee.  The  Committee  will  meet  on 
June  27, 1989  from  8KK)  p.m.  to  10:00  p.m. 
and  on  June  28. 1989  beginning  at  8:30 
a.m.  through  4:30  p.m.  at  the  Holiday  Inn 
North,  4441  Highway  114,  Dallas,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  D.  Flanagan,  (202)  447-2272. 
SUPPLEMENTARY  INFORMATION:  The  20- 

member  Perishable  Agricultural 
Commodities  Act  Industry  Advisory 
Committee,  appointed  by  the  Secretary 
of  Agriculture,  represents  fruit  and 
vegetable  growers,  shippers,  brokers, 
processors,  wholesalers,  and  retailers. 
The  Committee  was  established 
pursuant  to  Pub.  L.  100-414,  to  discuss 
policies  and  procedures  relatiitg  to  the 
administration  of  the  Perishable 
Agricultural  Commodities  Act,  1930  (7 


U.S.C.  499a  et  seq.)  and  identify  areas 
where  the  law  and  program  might  be 
enhanced  to  ensure  program  efTiciency 
and  equitable  treatment  among  the 
various  segments  of  the  fruit  and 
vegetable  industry.  The  Committee  will 
report  on  its  Tindings  and  develop 
recommendations  for  consideration  by 
Congress  and  the  Secretary  of 
Agriculture.  Its  interim  report  will  be 
submitted  to  the  Secretary  of 
Agriculture,  the  House  Committee  on 
Agriculture,  and  the  Senate  Committee 
on  Agriculture,  Nutrition,  and  Forestry 
no  later  than  September  30. 1989.  A  final 
report  containing  the  results  of  the 
Committee's  review  and  its 
recommendations  will  be  submitted  no 
later  than  May  1. 1990.  The  Committee's 
meeting  will  be  open  to  the  public.  Doe 
to  the  limitation  of  time,  the  public  will 
not  be  allowed  to  participate  in  the 
meeting.  Statements  may  be  submitted 
before  or  after  the  meeting  to  Mr.  John 
D.  Flanagan  at  the  address  listed  below. 

The  names  of  Committee  members, 
agenda,  and  other  information 
pertaining  to  the  meeting  may  be 
obtained  from  John  D.  Flanagan.  Chief. 
PACA  Branch.  Room  2095  So..  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  USDA,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
telephone  (202)  447-2272. 

Done  at  Washington,  DC,  this  6th  day  of 
June,  1989. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
|FR  Doc.  89-13930  Filed  6-12-89:  8:45  am) 
BILLING  CODE  34IIM»-«t 


Forest  Service 

ML  Vida  Compartment  Timt>er  Harvest 
and  Road  Development,  Modoc 
National  Forest;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

SUMMARY: The  Forest  Ser\ice  will 
prepare  an  environmental  impact 
statement  for  proposed  road 
construction  and  timber  har\'est  on  the 
Warner  Mountain  Ranger  District. 
Modoc  National  Forest.  Modoc  County. 
California.  The  environmental  impact 
statement  will  describe  the 
environmental  consequences  of 
proposed  road  construction  and  timber 
harvesting  in  the  Mt.  Vida  and  Crane 
Mountain  release  roadless  areas. 
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OATt:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
September  30. 1989. 

AOOMf  SS:  Written  comments  concerning 
the  scope  of  the  analysis  must  be  sent  to 
Karen  Shimamoto,  District  Ranger. 
Warner  Mountain  Ranger  District.  Box 
220.  Cedarville.  California  96104. 

row  nwrHiR  iNFomiA-noN  contact: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Douglas  D. 
Schultz.  District  Planning  Officer. 
Warner  Mountain  Ranger  District, 
Cedarville.  California.  96104.  or  phone 
(916)  27»-6116. 

SWn^MfNTAMV  INFORMATKNC 

Approximately  one  quarter  of  the 
Compartment  is  currently  unroaded.  and 
was  released  for  multiple  use 
management  in  the  California 
Wilderness  Act  of  1984.  Harvest  may  be 
proposed  in  both  roaded  and  unroaded 
areas.  If  approved,  the  timber  sale(s]  are 
scheduled  to  be  sold  in  1993  or  soon 
thereafter. 

Specific  alternatives  have  not  been 
formulated.  The  Forest  Service  will 
consider  a  range  of  alternatives, 
including  no  action  and  alternatives 
with  variable  levels  of  harvest.  The  EIS 
will  also  evaluate  a  range  of  harvest 
methods,  and  consider  the  impact  of 
each  alternative  on  other  resources. 
Alternatives  may  include  measures  to 
protect  or  enhance  other  resources,  such 
as  cultural  resources,  Hsh  and  wildlife, 
soils  productivity,  visual  resources,  and 
water  quality. 

Douglas  G.  Smith,  Forest  Supervisor. 
Modoc  National  Forest,  Alturas, 
California,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Tirst  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  federal,  state  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 

The  scoping  process  will  include: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  issues  controlled  by  law. 
by  normal  project  development 
constraints  or  those  covered  by  a 
previous  environmental  analysis. 

4.  Exploring  possible  alternatives. 

5.  Identifying  potential  environmental 
consequences  of  the  proposed  action 
in  terms  of  direct,  indirect  and 
cumulative  effects  of  past,  present  and 


connected  activities  (adjacent  to 

project). 
6.  Determining  potential  cooperating 

agencies  and  task  assignments. 

Additional  opportunities  for  public 
involvement  will  be  announced  through 
the  local  news  media. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  Hied 
with  the  Environmental  Protection  ■ 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  1990.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  reviewers  participate  at  that  time. 
To  be  most  helpful,  comments  on  the 
DEIS  should  be  as  speciHc  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed.  (See  the  Council 
on  Environmental  Quality  (CEQ) 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  federal  court 
decisions  have  established  that  DEIS 
reviewers  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  of  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519.  553  (1978). 
and  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wisconsin 
Heritage  versus  Harris,  490  F.Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
conunents  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
scheduled  to  be  completed  by  June  1990. 
The  Forest  Service  is  required  to 
respond  in  the  FEIS  to  the  conmients 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  disclosures  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  The 


decision  will  be  subject  to  appeal  under 
36  CFR  Part  217. 
Douglas  G.  Smith. 
Forest  Supervisor 
Date:  May  18, 1969. 

|FR  Doc.  89-14037  Filed  6-12-89;  8:45  am] 
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North  Forti  of  th«  Mokelumne  River 
Wild  and  Sconic  River  Study 

AQCNCY:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
wild  and  scenic  river  study. 


r:  The  Forest  Service. 
Department  of  Agriculture,  will  be 
directing  the  preparation  of  an 
environmental  impact  statement  and 
wild  and  scenic  river  study  report  to 
determine  whether  segments  of  the 
North  Fork  of  the  Mokelumne  River  will 
be  recommended  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  The  decision  on  inclusion  rests 
with  the  United  States  Congress. 

The  environmental  impact  statement 
and  report  will  be  prepared  by  a  third 
party  contractor.  The  portion  of  the 
North  Fork  of  the  Mokelumne  River  to 
be  studied  begins  at  Salt  Springs 
Reservoir  located  in  the  SE  V*  of  Section 
33.  T.8N..  R.16.E.  M.D.M.  and  extends 
about  17  miles  downstream  to  the 
National  Forest  boundary  at  Lots  2  and 
3  of  Section  19.  T.7N..  R.14.E..  M.D.C. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  In  addition,  the  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

date:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
31. 1989. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Jerald  N.  Hutchins, 
Forest  Supervisor,  Eldorado  National 
Forest,  100  Fomi  Road,  Placerville, 
California  95667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
study  and  environmental  impact 
Statement  to  Beth  Paulson,  Project 
Liaison,  Eldorado  National  Forest,  100 
Fomi  Road,  Placerville,  Calif.  95667. 
phone  916-622-5061. 
SUPPLEMENTARY  INFORMATION:  The 

Eldorado  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  January  1989.  and  the 


eligibility  of  the  River  was  determined 
in  that  document.  The  management 
direction  in  the  Plan  called  for 
completing  a  suitability  study  to 
determine  whether  the  North  Fork  of  the 
Mokelumne  River  below  Salt  Springs 
Reservoir  should  be  recommended  for 
inclusion  in  the  National  Wild  and 
Scenic  River  System. 

In  preparing  the  enviromental  impact 
statement,  a  range  of  alternatives  will 
he  identified  and  considered.  These  will 
include  no  action  and  the  suitability  or 
unsuitability  of  the  river  for  inclusion  in 
the  Wild  and  Scenic  River  System  and 
the  potential  designation  of  the 
segments  as  Wild.  Scenic  or 
Recreational. 

Paul  F.  Barker.  Regional  Forester, 
Pacific  Southwest  Region,  San 
Francisco,  California,  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  to  be  analyzed  in  depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  study  area. 

The  Forest  Supervisor  will  be  holding 
a  public  scoping  meeting  in  Jackson, 
California.  The  time  and  place  will  be 
announced  in  local  newspapers  prior  to 
the  meeting. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  during  the  fall  of  1989.  At 
that  time  the  EPA  will  publish  a  notice 


of  availability  of  the  DEIS  in  the  Federal 
Reguter. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  North  Fork  Mokelumne  River 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3).  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  and  that  environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  after  completion  of  the  final  EIS. 
Wisconsin  Heritage,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  EIS.  The  final  EIS  is 
scheduled  to  be  completed  by  January 
1990.  In  the  final  EIS,  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments;  responses;  environmental 
consequences  discussed  in  the  EIS:  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  217.» 
Date:  )une  5, 1989. 

Frank  E.  Mosbacher. 

Acting  Forest  Supervisor. 

[FR  Doc.  89-13960  Filed  6-12-89:  8:45  am) 
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'  36  CFR  Part  17  does  not  apply  to  all  actions. 
Consult  36  CFR  217.4  to  determine  matters  excluded' 
from  appeal. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(C-50S-601] 

Oil  Country  Tubular  Goods  From 
Israel;  Preliminary  Results  Of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
counter\'ailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  art 
administrative  review  of  the 
countervaiUng  duty  order  on  oil  country 
tubular  goods  from  Israel.  We 
preliminarily  determine  that  net  subsidy 
to  be  4.30  percent  ad  valorem  for  the 
period  June  11. 1986  through  December 
31, 1986  and  4.30  percent  ad  valorem  for 
the  period  January  1, 1987  through 
December  31, 1987.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECnvE  date:  June  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Lorenza  Olivas  or  Ilene  Hersher,  OiTice 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  6, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
6999)  a  countervailing  duty  order  on  oil 
country  tubular  goods  from  Israel.  On 
March  31, 1988,  Middle  East  Tube  Co., 
Ltd.  ("METCO"),  the  respondent 
requested  an  administrative  review  of 
the  order.  We  published  the  initiation  on 
April  27. 1988  (53  FR  15083).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Scheudle  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  198a  All 
merchandise  entered,  or  withdrawn 
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from  warehouse,  for  Goosuoription  on  or 

after  that  dale  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numberfa) 

Imports  covered  by  this  review  are 
shipments  of  Israeli  "oil  country  tubular 
goods  (OCTG)."  in  both  finished  and 
unHnished  condition.  OCTG  consists  of 
hollow  steel  products  of  circular  cross- 
section  intended  for  use  in  drilling  for  oil 
or  gas.  These  productii  include  oil  well 
casing  and  tubing,  of  carbon  or  alloy 
steel,  whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  ("API")  or  non-API 
(such  as  proprietary)  specifications. 
During  the  review  period,  such 
merchandise  was  classifidble  under  the 
following  items  of  the  Tarriff  Schedules 
of  the  United  States  Annotated: 

610J216  6103905  CULM&t 

610.3219  6103935  6104955 

6103233  6104025  6iaL49S« 

610-3234  Bia4aas  6ia4W7 

6103242  •ia42tO  nOMU 

610;i243  Ua4220  •10.4W7 

6107249  610.4225  61014968 

61032.S2  6104230  6104909 

610.3254  610.4215  •Mj4«70 

610J2Sft  8104240  6105221 

6103258  61O4»0  8105223 

6103282  6104320  6105234 

610.3264  610.4325  6105240 

6103721  810.433S  tttSMt 

6103722  610.4942  6105243 
6103751  6104944  6105244 

This  merchandise  is  currently 
classifiable  under  the  following  HTS 

items: 

7304.20JO00  7a04jaim3O 

7304.20.30.00  rWHTOlftOB 

7304.20.40.00  730420.2O00 

7304.20.50.10  73042030.0* 

7304.205050  7304JO40.10 

7304.aoj8LW  TasuoieaLio 

73043).6O50  73Mjaa0L5O 

7301202000  7304^08010 

73O*JO40i»  7304.20.80.50 
7304.20.«U)a 

The  HTS  item  nmnbers  are  provided 
for  convenience  and  Casfoms  purposes. 
The  written  description  remains 
dispositive  of  the  scope. 

The  review  covers  the  period  June  11. 
1988  through  December  31. 1987  and 
nineteen  programs.  METCO  was  the 
only  known  exporter  of  OCTG  to  the 
United  States  during  the  period  of 
review. 

Analysis  of  Programs 

(If  investment  Grants  under  the 
Encouragement  of  Capital  Investment 
Law  CECIL") 

The  purpose  of  the  ECIL  is  to  attract 
capita  to  IsraeL  In  order  to  be  eligiUe 
for  various  benefits  under  the  BCIL. 
including  investment  grants  and  long- 
term  industrial  development  loans,  liie 
applicant  must  obtain  approved 
enterprise  status.  Approved  enterprise 
status  is  obtained  after  review  of 


information  submitted  to  the  Israel 

Ministry  of  Industry  and  Trade. 
Investment  Center  Oiviskxi.  The  amount 
of  the  benefits  received  by  approved 
enterprises  depends  on  the  geographic 
location  of  the  eligible  enterprise 

In  order  to  receive  a  grant  under  the 
ECIL,  an  applicant  must  obtain  an 
economic  viability  evaluation  of  the 
proposed  investment  from  the  Industrial 
Development  Bank  of  Israel.  METCO 
received  approvals  for  grants  in  1971. 
1974, 1975  and  1976.  According  to  the 
approval  documents,  these  grants  were 
contingent  upon  increased  exports. 
Therefore,  we  preliminarily  determine 
that  the  grants  given  to  METCO  are 
export  subsidies. 

Using  the  declinmg  balance 
methodology,  we  allocated  each  grant 
received  over  15  years,  the  average 
useful  life  of  assets  in  the  steel  industry, 
according  to  the  "Asset  Guideline 
Classes'*  of  the  bitemal  Revenue 
Service.  Because  there  is  no  fixed-rate 
long-term  borrowing  in  Israel,  we  used 
as  a  discount  rate  a  variable  rate.  The 
discount  rate  is  the  national  average 
short-term  borrowing  rate  for  new 
Israeli  shekels,  adiusted  for  inflation, 
during  the  period  of  review  as  published 
in  the  Bank  of  Israel  annual  report  We 
allocated  the  benefit  from  these  grants 
over  METCO's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
benefit  fi^m  this  program  to  be  01)03 
percent  od  valorem  for  the  period  June 
11, 1988  through  December  31, 1986  and 
0.001  percent  ad  valorem  for  the  period 
January  1, 1987  through  December  31, 
1987. 

(2)  Insurance  from  Israel  Foreign  Trade 
Risk  Insurance  Corporation  ("IFTRIC") 

The  Exchange  Rate  Risk  Insurance 
Scheme  ("EIS"),  which  is  operated  by 
IFTRiC  insures  exporters  against  losses 
occurring  when  the  rate  of  devaluation 
of  the  shekel  does  not  keep  pace  with 
the  rate  of  inflation.  If  the  rate  of 
inflation  is  higher  than  the  rate  of 
devaluation,  the  exporter  is 
compensated  in  an  amount  equal  to  the 
difference  between  the  two  rates 
multiplied  by  the  value  added  by  each 
exporter  to  the  exported  merchandise.  If 
the  rate  of  devaluation  is  higher  than  the 
change  in  the  domestic  price  index, 
however,  the  exporter  must  compensate 
IFTRIC.  The  premium  is  paid  on  the 
basis  of  the  value-added  of  the  exports. 

In  determining  whether  an  export 
insurance  pro-am  provides  a 
countervailable  benefit,  we  PTtamjnp 
whether  the  premiums  and  other  charges 
are  adequate  to  cover  the  program's 
long-term  operating  costs  and  losses. 
We  found  in  the  Final  Countervailing 


Duty  Determination;  Oil  Country 
Tubular  Goods  from  Israel  ( tXTTG  '\ 
(52  FR  1649.  January  15. 1987).  that  this 
program  conferred  a  countervailable 
benefit  on  exports  of  OCTG  from  Israel 
because  the  EIS  operated  at  a  loss  in  the 
five  years  from  1981  through  1985.  and 
that  five  years  is  a  sufficiently  long 
period  to  establish  that  the  premiums 
and  other  charges  are  inadequate  to 
cover  the  long-term  operating  costs  and 
losses  of  the  program.  In  the  Firtal 
Affirmative  Countervailing  Duty 
Determination;  Certain  Ftesh  Cut 
Flowers  from  Israel  (52  FR  3316. 
February  3, 1987).  we  found  that  the  EIS 
also  operated  at  a  loss  in  1986.  In  1987, 
we  found  that  the  EIS  continued  to 
operate  at  a  loss.  On  this  basis,  we 
preliminarily  determine  that  this 
program  is  countervailable. 

We  calculated  the  benefit  from  this 
program  by  dividing  the  net  amount  of 
compensation  METCO  received  by  the 
value  of  its  total  OCTG  exports  during 
the  period  of  review.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  4.30  percent  od 
valorem  for  the  period  June  11, 1986 
through  December  31, 1986  and  4.30 
percent  ad  valorem  for  the  period 
January  1. 1987  through  December  31, 
1987. 

(3)  Long-term  Industrial  Development 
Loans 

METCO  received  long-term  industrial 
development  loans  under  the  ECIL  that 
had  outstanding  balances  during  the 
review  period.  In  the  final  determination 
in  OCTG  we  determined  that  these 
loans  were  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  because  we 
had  no  information  on  the  approval 
process  or  actual  distribution  of  the 
loans.  However,  in  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Phosphoric  Acid  from  Israel 
( "Industrial  Phosphoric  Acid"]  (52  FR 
25448.  July  7. 1987).  we  determined  that 
long-term  industrial  development  loans 
are  countervailable  only  to  the  extent 
that  the  applicable  interest  rates  are  less 
than  those  on  loans  to  companies 
located  in  the  Central  Zone  {i.e.,  the 
heavily  populated  and  developed  zone). 
Because  METCO  is  located  in  the 
Central  Zone,  it  paid  the  highest  rate 
charged  for  long-term  loans  at  that  time. 
Therefore,  we  preliminarily  determine 
that  these  k»ns  to  METCO  are  not 
countervailable. 

(4)  Bank  of  Israel  Export  Loans 

The  Government  of  Israel  provides 
short-term  financing  to  exporters  m 
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Israel  through  the  following  credit  funds 
administered  by  the  Bank  of  Israel: 

(a)  Export  Production  Fund  (EPF). 

(a)  Export  Shipment  Fund  (ESF). 

(a)  Import-for-Export  Fund  (lEF). 

We  determined  in  Industrial 
Phosphoric  Acid  that  loans  under  these 
funds  were  not  provided  at  preferential 
rates  after  July  1985.  Therefore,  we 
preliminarily  determine  that  these  loans 
from  the  Bank  of  Israel  are  not 
countervailable. 

(5J  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  METCO  did  not  use  them  during  the 
review  period: 

a.  Dividends  and  Interest  Tax  Benefits 
Under  section  46  of  the  ECIL 

b.  Drawback  Grants. 

c.  ECIL  Interest  Subsidy  Payments. 

d.  ECIL  Loans. 

e.  ECIL  Preferential  Accelerated 
Depreciation. 

f.  Encouragement  of  Industrial 
Research  and  Development  Law. 

g.  Equity  Maintenance  Allowance, 
h.  Labor  Training  Grants. 

i.  Special  Export  Financing. 

j.  Reduced  Corporate  and  Income  Tax 
Rates  Under  Section  47  of  the  ECIL 

k.  Tax  Deductible  Inventory 
Adjustment. 

Preliminary  Results  of  Review 

As  a  result  of  the  review,  we 

preliminarily  determine  the  net  subsidy 
to  be  4.30  percent  ad  valorem  for  the 
period  June  11. 1986  through  December 
31, 1986  and  4.30  percent  ad  valorem  for 
the  period  January  1. 1987  through 
December  31. 1987. 

Section  707  of  the  Act  provides  that 
the  difference  between  the  amount  of  a 
cash  deposit,  or  the  amount  of  any  bond 
or  security,  for  an  estimated 
countervailing  duty  and  the  duty 
determined  under  a  countervailing  duty 
order  shall  be  disregarded  to  the  extent 
that  the  estimated  duty  is  lower  than  the 
duty  determined  under  the  order,  which 
was  published  on  March  6, 1987.  The 
rate  in  our  preliminary  determination  (51 
FR  21201.  June  11. 1986)  was  2.12  percent 
ad  valorem  and  is  lower  than  the  rate 
determined  in  this  review. 

In  accordance  with  section  705(a)(1) 
of  the  Act,  the  final  determination  in  this 
case  was  extended  to  coincide  with  the 
final  antidumping  determination  on  the 
same  products  from  Israel.  Because, 
pursuant  to  Article  5.3  of  the  Subsidies 
Code,  we  cannot  impose  suspension  of 
liquidation  for  more  than  120  days 
without  the  issuance  of  a  countervailing 
duty  order,  we  ternrinated  the 
suspension  of  liquidation  for  entries  or 
withdrawals  made  on  or  after  October  9, 


1986  and  before  March  6. 1987,  the  date 
of  publication  of  the  countervailing  duty 
order.  We  reinstated  suspension  of 
liquidation  and  the  requirement  for 
collection  of  estimated  countervailing 
duties  for  entries  or  withdrawals  of  the 
subject  merchandise  made  on  or  after 
the  date  of  publication  of  the 
countervailing  duty  order. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  2.12  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  11, 1986 
and  before  October  9. 1986.  Entries  or 
withdrawals  made  on  or  after  October  9, 
1986  and  before  March  6, 1987  are  not 
subject  to  countervailing  duties.  The 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  4.30  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  6. 1987 
and  exported  on  or  before  December  31, 
1987. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Act,  of  4.30  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  Israeli 
OCTG  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
following  workday.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  355.22  of  the  Commerce  Regulations 
published  in  the  Federal  Register  on 
December  27, 1988  (53  FR  52354)  (to  be 
codified  at  19  CFR  355.22). 
Eric  I.  Garfmkel, 
Assistant  Secretary  for  Import 
Administration. 

Date:)uneai989. 
|FR  Doc.  89-14045  Filed  6-12-89;  8:45amj 
BILUNG  CODE  3$10-OS4I 


Short-Supply  Review  on  Certain 
Rough  Turned  Railroad  Axles;  Request 
for  Comments 

agency:  Import  Administration/ 
International  Trade  Administration. 
Commerce. 

ACTKMl:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products  and  the  U.S.- 
South  Africa  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  rough  turned 
locomotive  drive  axles. 

DATE:  Comments  must  be  submitted  no 
later  than  June  23. 1989. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  and  the 
U.S.-South  Africa  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provide  that  if  the  U.S. 
determines  that,  because  of  abnormal 
supply  or  demand  factors,  the  U.S.  steel 
industry  will  be  unable  to  meet  demand 
in  the  USA  for  a  particular  product 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  rough  turned  locomotive 
drive  axles  in  the  following  outboard 
bearing  sizes: 

(a.)  6V^xl2  axle  with  9  inch  body: 

(b.)  6%  X 12  axle  with  9  inch  body: 
and 

(c.)  7x12  roller  bearing  axle. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  June  23. 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 
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Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  Tile.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit.  Room  B-099,  Import        | 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 
Eric  I.  Carfiakd. 

A  ssistant  Secretary  for  Import 

Administration. 

June  7. 1989. 

|FR  Doc.  89-14046  Filed  0-12-60:  8:45  am) 

Buxmacooe  asio-os-ii 


Lehigh  University;  Decision  on 
Application  for  Duty-Freo  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  2841,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number.  8&-031.  Applicant 
Lehigh  University,  Bethlehem,  PA  18015. 
Instrument.  Mass  Spectrometer,  Model 
VG  1200.  Manfacturer:  VG  Isotpes,  Ltd, 
United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  4875,  January  31. 1989. 

Comments:  None  received.  Decision: 
Approved.  No  domestic  manufacturer 
was  both  "able  and  willing**  to 
manufacture  an  instrument  or  apparatus 
of  equivalent  scientific  vahie  to  the 
foreign  instrument  for  such  purposes  as 
the  instrument  was  intended  to  be  used, 
and  have  it  available  to  the  appHcant 
without  unreasonable  delay  in 
accordance  wtih  9  301.5(d)|2)  of  the 
regulations,  at  the  time  the  foreign 
instrument  was  ordered  (February  2. 
1988).  Reasons:The  foreign  instrument 
provides  analysis  of  small  samples  of 
He.  Ne.  Ar,  Kr  and  Xe.  The  capability  is 
pertinent  to  the  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  S  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 


delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  account  under  the 
circumstances  of  a  particular  case."  This 
subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument" 
The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant  as  in 
this  case,  receive  a  no  bid  response  to  a 
formal  request  for  quotation  sent  to  the 
only  known  domestic  manufacturer  it  is 
apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
billing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purpoees  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instnxment 
was  ordered. 
Frank  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  8»-14047  Filed  %-12r-».  8:45  am) 
BtLUNQ  COOC  ttt 


University  of  CaHfomla;  Decision  on 
Application  for  Duty-Free  Enby  of 
Scientific  Instrument 

Tliis  decision  Is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  2841.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number:  88-032.  Applicant 
Regents  of  the  University  of  California, 
Riverside,  CA  92521.  Instrument  Mass 
Spectrometer,  Model  PRISM  Series  IL 
Manufacturer:  VG  Instruments,  United 
Kingdom.  Intendec'  Use:  See  notice  at  54 
FR  4875,  January  31. 1989. 

Comments:  None  received.  Decision: 
Approved.  No  domestic  manufacturer 
was  both  "able  and  willing"  to 
manufacture  an  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  such  persons  as 
the  instrument  was  intended  to  be  used, 
and  have  it  available  to  the  applicant 
without  unreasonable  delay  in 


accordance  with  S  301.5(dK2)  of  the 
regulations,  at  the  time  die  foreign 
instrument  was  ordered  (September  2. 
1988).  Reasons:  The  foreign  instntinent 
provides  precise  nnilti-element  analysis 
of  isotopes  C,  H.  O,  N  and  S.  The 
capability  is  pertinent  to  the  appbcant's 
intended  purposes.  We  know  of  no 
domestic  manufacturer  both  able  and 
willing  to  provide  an  tnstrumeBt  with 
the  required  features  at  the  time  the 
foreign  instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  S  301.5(d)(2)  of  the  ^ 

regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taker,  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case.** 
This  subsection  also  provides  that,  if  **a 
domestic  manufactiu^r  was  formally 
requested  to  bid  an  instrument  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purpose  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  a  no  bid  response  to 
a  formal  request  for  quotaboa  sent  to 
the  only  known  domestic  manufacturer 
it  is  apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
willing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient  for  such  purposes  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  CimL 

Director.  Statutory  fmport  Programs  Staff. 
[ra  Doc.  89-14048  Filed  6-12-89;  8M5  am] 
BIUJNaC00C3S10.OS.4l 


National  Oceanic  and  Atmospheric 
Administrstion 

Marble  Mammals;  Issuance  of  Permit 
No.  671,  Jay  Brueggeman, 
Envirosphere  Ca 

On  April  6, 1989,  notice  was  publisbi  1 
in  the  Federal  Register  (54  FR  13330)  tb  Jt 
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an  application  (File  No.  P305A)  had  been 
filed  by  Envirosphere  Company, 
Bellevue.  WA,  to  take  an  unspecified 
number  of  an  estimated  30  marine 
mammal  species  for  systematic  and 
coastal  aerial  surveys  to  develop 
baseline  data  on  the  abundance, 
distribution,  diversity,  and  habitat  use 
patterns  of  marine  mammal  populations 
from  the  effects  of  potential  oil  and  gas 
development. 

Notice  is  hereby  given  that  on  May  26. 
1989,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 

1972  (16  U.S.C.  1361-1407),  the 
Regulations  Governing  the  Talcing  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216).  the  Endangered  Species  Act  of 

1973  (16  U.S.C.  1531-1544).  and  the 
National  Marine  Fisheries  Service 
Regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217- 
222),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
activities  subject  to  certain  conditions 
set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  followi.ng 
offices: 

OfTice  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Highway,  Room  7330,  Silver  Spring. 
Maryland  20910; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  Washington  98115;  and 

Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  P.O.  Box  3507,  Arlington, 
Virginia  22203-3507. 

Date:  May  2d,  1989. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

|FR  Doc.  89-13950  Filed  6-12-89;  8:45  amj 

WUMQ  COOE  M1«-23-y 


National  Technical  Information 
Service 

Joint  Ventures  Program; 
Establishment 

agency:  National  Technical  Information 

Service.  Commerce. 

action:  Notice  and  request  for  public 

comment 

summary:  As  a  result  of  the  National 
Technical  Information  Act  of  1988,  the 
National  Technical  Information  Service 
(NTIS)  is  establishing  a  joint  ventures 
program  designed  to  encourage  private 
sector  organizations  to  enter  into 
partnerships  with  NTIS  to  disseminate 
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its  acquired  information  to  the  business, 
academic  and  industrial  communities 
more  effectively.  This  notice  describes 
the  proposed  program  and  requests   . 
comments  from  interested  parties. 
Because  of  NTIS'  desire  to  stimulate 
participation  from  private  sector 
organizations,  the  agency  is  especially 
concerned  with  providing  sufficient 
incentives  to  make  the  program 
attractive.  NTIS  will  draw  on  these 
comments  in  formulating  the  policy  and 
procedures  for  this  program. 

DATE:  Comments  must  be  received  on  or 
before  July  28, 1989. 

ADDRESSES:  Comments  may  be  sent  to: 
Dr.  Joseph  Clark.  Deputy  Director, 
National  Technical  Information  Service. 
Springfield.  VA  22161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Geffner,  Joint  Ventures 
Coordinator,  at  the  address  given  above: 
telephone  (703)  487-4648. 
SUPPLEMENTARY  INFORMATION: 

NTIS  Joint  Ventures  Program 

.4.  Introduction 

The  National  Technical  Information 
Act  of  1988  empowers  the  Secretary  of 
Commerce,  acting  through  the  Ehrector 
of  the  National  Technical  Information 
Service  (NTIS),  to  enter  into  contracts, 
cooperative  agreements  and  joint 
ventures  as  may  be  necessary  to  further 
its  mission  of  disseminating  Federally- 
funded  scientific  and  technical 
information  to  the  business,  industrial 
and  academic  communities.  NTIS  will 
actively  pursue  joint  ventures  as  a 
means  of  developing  new  and  improved 
products  and  services  for  information 
users  that  can  best  be  developed 
through  the  combined  resources  of  NTIS 
and  one  or  more  private  sector 
organizations.  A  joint  venture  is  an 
activity  in  which  NTIS  and  a  private 
sector  partner  work  together  to  achieve 
a  common  goal  whose  accomplishment 
involves  the  investment  of  resources  by 
both  partners,  with  a  formal  agreement 
for  sharing  of  risks  and  benefits 
associated  with  the  venture. 

B.  NTIS  Criteria  for  Entering  into  Joint 

Ventures 

1.  The  combined  NTIS/private  sector 
effort  should  result  in: 

•  A  new  or  improved  product  or 
service  which  provides  added  vahie  to 
the  information  user  or 

•  Broader  dissemination  of  the 
information  NTIS  acquires;  or 

•  Greater  transfer  of  government 
developed  information  or  technology  to 
the  industrial  community. 

2.  A  joint  venture  will  require  both 
NTIS  and  the  private  sector  partner  to 
invest  resources  (either  monetary  or 


other),  take  risks  and  share  in  the 
resulting  revenue. 

3.  Because  NTIS  is  a  self-supporting, 
user-financed  government  agenc\'.  its 
analysis  of  the  business  plan  for  the 
joint  venture  must  indicate  that  the 
potential  revenue  resulting  from  the 
venture  will  enable  NTIS  to  recover  its 
costs. 

C.  Characteristics  of  Joint  Venturvs 

NTIS  normally  operates  in  the 
capacity  of  a  supplier  of  information  and 
data  to  any  and  all  private  sector 
information  organizations  on  the  same 
terms.  In  the  case  of  joint  ventures.  NTIS 
will  establish  special  relationships  with 
selected  joint  venture  partners  which  it 
may  not  offer  to  other  organizations 
interested  in  pursuing  the  same  or 
similar  ventures.  Because  each  joint 
venture  is  likely  to  have  unique 
characteristics,  the  specific  terms  and 
conditions  of  the  joint  venture 
instrument  will  vary  from  case  to  case.  . 
Each  joint  venture  agreement  will  be 
tailored  to  protect  the  legitimate 
business  interests  of  each  of  the  parties 
to  the  extent  possible.  Because  the 
purpose  of  these  joint  ventures  is  to  t.ip 
the  creativity  and  versatility  of  the 
private  sector.  NTIS  expects  to  offer 
incentives  to  private  organizations  to 
encourage  them  to  submit  proposals  as 
well  as  to  stimulate  the  joint  venture 
program.  The  intent  of  these  incentives 
is  to  allow  both  parties  to  be 
compensated  for  their  risks  or  recover 
their  costs.  Furthermore,  NTIS  will 
consider  discussions  about  joint  venture 
to  be  confidential  to  protect  proprietary 
business  interests  of  prospective 
partners  to  the  full  extent  allowable 
under  FOIA. 

D.  Plan  for  Conducting  Joint  Venturea 

Activities 

The  NTIS  Joint  Ventures  Coordinator 
is  charged  with  creating  a  receptive 
environment  in  which  to  consider  joint 
ventures.  As  the  focal  point  for  all  NTIS 
activities  involving  partnerships  with 
the  private  sector,  the  Joint  Ventures 
Coordinator  will  conduct  preliminary 
discussions  with  private  organizations 
and  obtain  access  to  NTIS  information 
or  personnel  to  assist  the  orpanization  in 
preparing  the  proposal. 

Joint  ventures  may  be  initialed  in  two 
ways. 

1.  When  a  private  sector  organization 
has  a  concept  for  a  new  or  improved 
product  or  service,  the  organization  will 
be  encouraged  to  discuss  this  idea  with 
the  Joint  Ventures  Coordinator.  These 
new  products  or  service  will  generally 
be  based  on  information  that  NTIS  has 


25150 


Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13,  1989  /  Notices 


or  can  acquire  At)in  government 
agencies  or  foreign  sources. 

2.  When  NTIS  has  developed  a 
concept  for  a  new  product  or  service, 
the  agency  will  publish  a  notice  to 
solicit  private  sector  participation  for  a 
joint  venture. 

Before  any  joint  venture  is 
consummated,  a  business  plan  will  be 
prepared  that,  at  a  minimum: 

•  Describes  the  proposed  product  or 
service. 

•  Describes  the  market  and  presents 
any  market  research  that  was 
conducted. 

•  Outlines  the  responsibilities  of  each 
partner. 

•  Provides  a  basis  for  the  projected 
sales  volume. 

•  Establishes  estimates  of  revenues, 
sales  volumes  and  costs  along  with  the 
basis  for  the  estimates. 

•  Sets  forth  the  basis  for  allocating 
revenues  between  the  partners. 

NTIS'  decision  to  enter  into  a  joint 
venture  will  be  based  on  its  written 
judgment  which  will  document  how  well 
the  proposal  meets  the  criteria  discussed 
in  Section  B  above. 

loseph  F.  Caponio. 

Director.  National  Technica/  Information 

Ser\'ice. 

jFR  Doc.  89-13961  Filed  S-12-89:  8:45  am] 

BtUlIM  COOC  3S10-04-II 


COMMISSION  FOR  THE 
IMPROVEMENT  OF  THE  FEDERAL 
CROP  INSURANCE  PROGRAM 

Meeting 

Under  the  Federal  Crop  Insurance 
Commission  Act  of  1988  (7  U.S.C.  1508 
note),  notice  is  hereby  given  of  the 
following  meeting  of  the  Commission  for 
the  Improvement  of  the  Federal  Crop 
Insurance  Program: 
Date:  June  14-15, 1989 
Time:  8:00  a.m.-Noon;  1:00  p.m.-5:30 
p.m.,  June  14. 8:00  a.m.-Noon;  1:00 
p.m.-5:30  p.m.,  June  15. 
Place:  Embassy  Suites  Hotel.  1250  22nd 
Street  NW.,  Washington,  DC  20037. 
Telephone;  (202)  857-3388 
Type  of  Meeting:  Open  to  the  public. 
Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting 
with  the  contact  person  listed  below. 
Purpose:  To  continue  discussions  on  the 
development  of  recommendations  to 
improve  the  Federal  crop  insurance 
program.  The  Commission  will  be 
meeting  in  plenary  session  from  1:00 
p.m.  to  5:30  p.m.  on  June  14, 1989,  and 
again  in  plenary  session  at  the  times 
stated  atiove  on  June  15, 1989.  The 
Commission's  three  committees  will 


be  meeting  from  8:00  a.m.  to  noon  on 
June  14, 1989. 

At  this  meeting,  the  Commission  will 
be  drafting  its  principal  report  to  the 
Secretary  of  Agriculture  and  the 
Congressional  agriculture  committees. 
The  report  will  include:  (1) 
Recommendations  for  legislation  to 
improve  the  Federal  crop  insurance 
program,  including  alternative  methods 
for  achieving  the  desired  goals;  (2)  a 
status  report  on  the  improvement  of 
program  administration  by  the  Secretary 
based  on  the  recommendations 
contained  in  the  interim  report  of  the 
Commission  that  was  filed  in  April  with 
the  Secretary  and  the  Congressional 
agriculture  committees;  and  (3)  Hndings 
and  recommendations  setting  forth 
means  by  which  participation  in  the 
program  may  be  increased  and  natural 
disaster  protection  for  producers  of 
agricultural  commodities  may  be 
improved. 

Contact  Person:  Kellye  A.  Eversole, 
Executive  Director,  Commission  for 
the  Improvement  of  the  Federal  Crop 
Insurance  Program,  1255  23rd  Street 
NW.,  Suite  880,  Washington,  DC 
20037.  Telephone:  (202)  887-6700. 

Done  at  Washington,  DC,  this  2nd  day  of 
June  1989. 
Kellye  A.  Evetsole, 
Executive  Director. 
(FR  Doc.  89-14121  Filed  6-12-89;  8:45  am] 

MLUNQ  COOC  4310-P«MI 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescission  of  Requests  to  Consult  on 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

June  7. 19R9. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  has 
decided  to  cancel  the  outstanding 
requests  to  consult  on  imports  of  cotton 


and  man-made  Hber  coats  in  Categories 
335  and  635. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7. 1988).  Also  see  54  FR  4883. 
published  on  January  31, 1989:  and  54  FR 
14936,  published  on  April  14, 1989. 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  89-13972  Filed  6-12-69;  8:45  am] 

MLUNQ  COOC  3S10-OR-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  For  Information  Collection 
Requirements;  Baby-bouncers, 
Walker-Jumpers,  Baby-walkers 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval,  through  May  31, 1992,  of 
information  collection  requirements  in 
regulations  applicable  to  children's 
articles  commonly  called  baby- 
bouncers,  walker-jumpers,  and  baby- 
walkers. 

These  products,  intended  for  use  by 
young  children,  are  subject  to 
regulations  issued  under  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1261  et.  seq.  One  regulation  bans  from 
distribution  in  commerce  such  products 
designed  so  that  exposed  parts  present 
hazards  of  amputation,  crushing, 
lacerations,  fractures,  hematomas, 
bruises  or  other  injuries  to  children's 
fingers,  toes,  or  other  parts  of  the  body. 
See  16  CFR  1500.18(a)(6).  A  second 
regulation  sets  forth  criteria  for 
exemption  from  the  banning  rule,  under 
specified  conditions,  of  baby-bouncers, 
walker-jumpers,  and  baby-walkers.  See 
16  CFR  l.'>00.86(a)(4).  This  exemption 
regulation  requires  certain  labeling  on 
the  products  or  their  packaging  to 
identify  the  product  model  and  name 
and  address  of  its  manufacturer  or 
distributor.  The  exemption  regulation 
also  requires  that  records  be  compiled 
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and  maintained  for  three  years  relating 
to  the  sale,  distribution,  inspection,  and 
testing  of  these  articles. 

If  a  product  subject  to  the  regulations 
were  determined  to  be  banned  by 
provisions  of  S  1500.18(a)(6)  and  the 
hazard  were  severe  enough  to  warrant 
recall,  both  the  Commission  and  the 
manufacturer  or  distributor  would  use 
the  records  required  by  §  1500.86(a)(4)  to 
conduct  and  monitor  a  public 
notification  program  and/or  recall. 
Records  of  testing  are  useful  for 
identifying  the  products  subject  to  recall 
and  for  limiting  recall  to  the  products 
that  present  the  hazards  addressed  by 
the  banning  regulation.  Records  of  sales 
and  distribution  would  enable  the 
manufacturer  involved  to  send  notices 
concerning  the  hazard  and  recall  to 
those  customers  who  received  the 
products  subject  to  recall. 

The  records  required  by 
§  1500.86(3)(4)  are  maintained  on  an 
ongoing  basis  by  manufacturers  and 
importers  of  products  subject  to  the 
regulation.  They  are  subject  to 
examination  by  Commission 
investigators  during  inspections  or  in 
conjunction  with  other  compliance- 
related  activities. 

Additional  Details  About  the  Request 
for  Extension  of  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Ban  of 
Certain  Articles  Known  as  Baby- 
Bouncers,  Walker-Jumpers,  and  Baby- 
Walkers,  16  CFR  1500.18(a)(6)  and 
1500.86(a)(4). 

Type  of  request-  Extension  of 
approval  of  information  collection 
requirements  contained  in  regulations. 

Frequency  of  collection:  On-going 
compilation  and  maintenance  of 
records. 

General  description  of  respondents: 
Manufacturers  of  baby-bouncers, 
walker-jumpers,  and  baby-walkers. 

Estimated  number  of  respondents:  20. 

Estimated  number  of  hours  for  eacJi 
respondent  per  year:  2. 

Estimated  number  of  bom's  for  all 
respondents  per  year:  40. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Pamela  Barr,  Desk  Officer, 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
approval  of  information  collection 
requirements  are  available  from 
Francine  Shacter,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 


Commission,  Washington,  DC  20207; 
telephone:  (301)  492-6416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  June  &  1989. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc  89-13908  Filed  6-12-89;  a45  urn) 

BILUNG  CODE  69fS-01-« 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Partially  Closed  Meeting;  Army 
Science  Board 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  5-6  July  1989. 

Time:  0830-1700,  5  July  1989;  0830- 
1200,  6  July  1989. 

Note:  All  sessions  are  open  except: 
1030-1200,  6  July  1989. 

Place:  The  Pentagon.  Washington  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Software  in  the  Army 
will  hold  its  initial  meeting.  Included  in 
the  meeting  will  be  an  orientation, 
briefing  on  an  overview  of  previous 
studies  on  this  subject  briefing  on 
USAISSC,  and  an  executive  session.  The 
open  portions  of  the  meeting  are  open  to 
the  public.  Any  person  may  attend, 
appear  before  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  closed 
portion  of  the  meeting  is  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C,  Appendix  2,  subsection  10(d). 

The  ASB  Administrative  Officer.  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  7046. 
Sally  A.  Wamer. 

Administrative  Officer.  Army  Science  Boani. 
|FR  Doc.  89-14038  Filed  6-12-89:  8:45  am] 

BILUNG  CODE  3710-0«-M 


Corps  of  Engineers,  Department  of 
the  Army 

Wittidrawal  From  Preparation  of  a 
Draft  EnYironmental  impact  Statement 
(DEIS)  for  a  Proposed  Det>ris 
Clearance  Project  in  ttte  Snake  and 
Gros  Ventre  Rivers,  Jackson  Hole. 
Teton  County,  WY 

AGENCY:  U.S.  Army  Corps  of  Engin«'pr.s, 
DOD. 


ACTION:  Notice  of  withdrawal  from 
preparation  of  a  DEIS. 

SUMMARY:  The  Walla  Walla  District 
Corps  of  Engineers  is  withdrawing  its 
intent  to  prepare  a  DEIS  for  a  proposed 
debris  clearance  project  in  the  Snake 
and  Gros  Ventre  Rivers  in  Jackson  Hole, 
Wyoming.  The  project  was  constrained 
by  the  emergency  authorization  which 
required  that  the  debris  clearance  be 
done  before  the  1989  spring  runoff.  A 
limited  project  was  selected  which  had 
no  significant  impacts,  therefore  a  DEIS 
was  not  required  and  is  hereby 
terminated.  The  Corps  prepared  a  draft 
Environmental  Assessment  for  the 
project  and  conducted  the  removal  in 
late  April  1989.  The  Corps  performed 
appropriate  environmental  coordination 
prior  to  the  debris  clearance,  but 
because  of  the  emergency  nature  of  the 
project,  was  unable  to  complete  final 
National  Environmental  Policy  Act 
(NEPA)  documentation  prior  to 
completing  the  project.  The  Final 
Enviromental  Assessment  and  Finding 
of  No  Significant  Impact  will  be 
completed  and  available  in  summer 
1989.  as  provided  for  in  the  Corps' 
regulations  concerning  the 
implementation  of  NEPA  in  emergemry 
situations. 

FOR  FURTHER  INFORMATION  CONTACT 

Comments  concerning  the  debris 
clearance  project  and  draff 
Environmental  Assessment  should  be 
addressed  to  Chief.  Environmental 
Resources  Branch.  Corps  of  Engineers. 
Walla  Walla  Distict.  Walla  Walla,  WA 
99362-9265.  Comments  or  questions  cm 
be  telephoned  to  Mr.  William 
MacDonald  at  (509)  522-6625. 
SUPPLEMENTARY  INFORMATION: 

1.  This  project  is  located  along  the 
Snake  and  Gros  Ventre  Rivers  in 
Jackson  Hole.  Teton  County.  Wyoming. 
Property  adjacent  to  the  rivers  is 
protected  from  floods  by  a  series  of 
levees  built  by  Federal.  State,  and  loc.il 
agencies.  High  flows  in  the  Snake  and 
Gros  Ventre  Rivers  in  the  spring  of  liW6 
deposited  large  quantities  of  woody 
debris  in  the  river  channels.  Most  of  the 
debris  consists  of  large  dead 
Cottonwood  trees  that  settled  on  gravel 
bars  after  high  flows  receded.  The  larse 
quantity  of  debris  reduced  the  channel 
carrj'ing  capacity',  thereby  increasing  the 
potential  for  damage  to  the  levees  and 
subsequent  Hooding  of  areas  protected 
by  the  levees.  A  number  of  dead  trees 
al.so  redirect  river  flow  pal'ems  and 
often  cause  the  river  to  flow  directly 
into  the  levees,  causing  damage  to  the 
levee  system  at  relatively  low  flows. 

2.  In  a  lettCT  dated  July  31. 1986,  the 
Teton  Countv  Commissioners  askr>d  Ih«j 
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Corps  to  perform  a  clearing  and 
snugging  operation  to  allevJHte  the  flood 
damage  potential  to  the  levees.  The 
project  went  through  several 
modifications  until  September  1968, 
when  it  was  designated  as  an 
emergency  action  under  Pub.  L.  84-99, 
Flood  Control  and  Coastal  Emergencies. 
Because  of  significant  concerns  from 
Wyoming  Department  of  Game  and  Fish 
and  the  U.S.  Fish  and  Wildlife  Service, 
the  Corps  planned  to  delay  the  removal 
of  snags  and  debris  until  the  fall  of  1969 
and  was  preparing  a  draft  EIS  for  the 
project.  Because  of  the  immediate  need 
to  complete  the  project  before  the  1989 
spring  runoff  produced  flooding,  the 
Corps  reduced  the  scope  of  the  project 
from  removal  of  about  3,000  snags  which 
reduced  channel  capacity  to  removal  of 
only  snags  directly  affecting  the  levees 
(about  200  snags).  After  discussing  the 
limited  project  and  conducting  on-site 
coordination  with  the  U.S.  Fish  and 
Wildlife  Service,  Wyoming  Department 
of  Game  and  Fish,  and  Teton  County 
offlcials,  the  Corps  determined  that  the 
removal  of  the  200  snags  would  not  have 
significant  impacts  to  the  environment 
and  that  an  environmental  assessment 
was  sufficient  for  the  project. 

Dated:  May  23. 1989. 
laniM  A.  Waltar, 

Lieutenant  Colonel,  Corps  of  Engineers, 
District  Engineer. 

\VY>.  Doc.  8&-13962  Filed  fr-12-a9:  8:45  am) 
MUJNOCOW  t7IO-OC-M 


Department  of  Vt\»  Navy 

Ck>vemm«nt-own«d  Inventions; 
Availability  for  Uceniing 

agency:  Department  of  the  Navy.  DOD. 

action:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231.  for 
Sl.SO  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161.  Copies  also  may  be 
ordered  by  telephone  request  to  (703) 
487-4650.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  arc 
deleted  from  the  patent  application 


copies  sold  to  avoid  premature 

disclosure. 

OATt  June  13, 1989. 

POR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  J.  Erickson.  Staff  Patent  Attorney, 

Office  of  the  Chief  of  Naval  Research 

(Code  OOCCIP),  Arlington,  Virginia 

22217-5000,  telephone  (202)  696-4001. 

Patent  4.227.249:  INJECTED  CODED 
REFERENCE  FOR  ADAPTIVE 
ARRAY  SYSTEMS;  filed  9  August 
1976:  patented  7  October  1980. 

Patent  4.231,891:  SOLID 
COMPOSITIONS  FOR  GENERATION 
OF  GASES  CONTAINING  A  HIGH 
PERCENTAGE  OF  HYDROGEN;  filed 
16  June  1978;  patented  4  November 
1980. 

Patent  4,262,993:  ELECTROOPTICALLY 
BALANCED  ALTERNATING 
SWITCH;  filed  11  January  1981. 

Patent  4.309.105;  METHOD  AND 
APPARATUS  FOR  TESTING 
PERFORMANCE  AND  FIBER  OPTIC 
CABLE  COMPONENTS  AND 
ASSEMBLIES;  filed  3  March  1980; 
patented  5  January  1982. 

Patent  4,311.649:  N,N-BIS(2,2- 
DINITROETHY) 
CARBAMATESTERS:  filed  28 
November  1982;  patented  19  January 
1982. 

Patent  4,312.114:  METHOD  OF 
PREPARING  A  THIN-FILM.  SINGLE 
CRYSTAL  PHOTOVOLTAIC 
DETECTOR;  filed  28  February  1979; 
patented  26  January  1982. 

Patent  4.312.573:  ELLIPTICIZED 
INFRARED  LENS  PROVIDING 
BALANCED  ASTIGMATISM;  filed  9 
April  1980;  patented  26  January  1982. 

Patent  4.315.169:  STAIRCASE 
ELECTRODE-WALL 
CONHGURATION  FOR  MHD 
GENERATORS;  filed  8  November 
1979;  patented  9  February  1982. 

Patent  4.315,326:  INERTIAL 
MEASUREMENT  UNDERWATER 
TRACKING  SYSTEM;  filed  31 
October  1980;  patented  9  February 
1982. 

Patent  4.315.905:  PROCESS  FOR 
PRODUCING  AN  ELECTRONICALLY 
CONDUCTIVE  OXIDIZER 
MATERIAL;  filed  30  June  1980; 
patented  16  February  1982. 

Patent  4.316,206:  TWO  COLOR 
NARROW  BANDWIDTH 
DETECTOR;  filed  14  April  1980: 
patented  16  February  1982. 

Patent  4,317.610:  HOLOGRAPHIC 
TERRAIN  SURFACE  DISPLAY 
SYSTEM;  filed  20  July  1979:  patented  2 
March  1982. 

Patent  4.321,043:  RECOIL  FORCE  AND 
WEIGHT  LOSS  SIMULATION 
DEVICE;  filed  20  November  1980; 
patented  23  March  1982. 


Patent  4,321,954:  GAS  PRESSURIZER; 
filed  23  June  1980;  patented  30  March 
1982. 

Patent  4.322.967:  METHOD  AND 
APPARATUS  FOR  MEASURING 
OPTICAL  COUPLING 
COEFFICIENTS;  filed  19  September 
1980;  patented  6  April  1982. 

Patent  4.323.641:  PHOTOGRAPHIC 
IMAGE  ENHANCEMENT  BY  A 
GOLD-TONING  NEUTRON- 
ACTIVATION  PROCESS;  filed  15 
August  1980:  patented  6  April  1982. 

Patent  4.324.140:  ELECTRONICALLY 
SIMULATED  ROTATING  PRISM  FOR 
ULTRASONIC  BEAM  SCANNING: 
filed  31  July  1980:  patented  13  April 
1982. 

Patent  4.326.119:  PORTABLE  BATTERY 
OPERATED  SMOKE  GENERATOR: 
filed  4  April  1980:  patented  20  April 
1982. 

Patent  4.326,203:  CORNER  FED 
ELECTRIC  NON-RECTANGULAR 
MICROSTRIP  DIPOLE  ANTENNAS; 
filed  26  September  1979;  patented  20 
April  1982. 

Patent  4.327.576:  ACOUSTIC  LEAK 
DETECTOR;  filed  5  May  1980: 
patented  4  May  1982. 

Patent  4.328.436:  OPTIMALLY  LOADED 
ELECTROHYDRODYNAMIC  POWER 
GENERATOR:  filed  10  March  1980: 
patented  4  May  1982. 

Patent  4.330.699:  LASER/ULTRASONIC 
WELDING  TECHNIQUE;  filed  27  July 
1979;  patented  18  May  1982. 

Patent  4,331,857:  ALLOY-COATED 
TITANIUM  WELDING  WIRE;  filed  30 
January  1980:  patented  25  May  1982. 

Patent  4.332,199:  ELECTROMAGNETIC 
ARMING  RATE  REGULATOR:  filed  9 
June  1980:  patented  1  June  1982. 

Patent  4,333,413:  TRAVERSELY 
STIFFENED  MEMBRANE  SEAL:  filed 
23  January  1980;  patented  8  June  1982. 

Patent  4.335,656:  UNDERWATER 
LAUNCHED  PARACHUTE  FLARE; 
filed  31  July  1980:  patented  22  June 
1982. 

Patent  4,335,987:  APPARATUS  FOR 
VERTICALLY  STACKING  FLAT 
WEIGHTS;  filed  28  April  1980; 
patented  22  June  1982. 

Patent  4.336.018:  ELECTRO-OPTIC 
INFANTRY  WEAPONS  TRAINER: 
filed  19  December  1979;  patented  22 
June  1982. 

Patent  4,336.607:  BEAMFORMER 
HAVING  RANDOM  ACCESS 
MEMORY  DELAY:  filed  10  December 
1980;  patented  22  June  1982. 

Patent  4,337,111:  METHOD  OF 
OBTAINING  STRONG  AND 
DURABLE  ADHESION  TO  RUBBER 
THROUGH  CHEMICAL  COVALENT 
BONDS:  filed  2  October  1978: 
patented  29  June  1982. 


Patent  4.337.701: 

ELECTROMECHANICAL  WARHEAD 

SAFETY-ARMING  DEVICE;  filed  28 

January  1980:  patented  6  July  1982. 
Patent  4,338,560:  ALBEDD  RADIATION 

POWER  CONVERTER:  filed  12 

October  1979:  patented  6  July  1982. 
Patent  4,339,050:  LOUVER  BUFFER  FIRE 

PREVENTION  SYSTEM;  filed  3 

November  1980;  patented  13  July  1982. 
Patent  4.339,423:  PEROXONIUM  SALTS; 

filed  25  January  1980:  patented  13  July 

1982. 
Patent  4,339,662:  SAFETY  SELECTOR 

SWITCH  INCLDING 

PHOTOELECTRIC  DETECTION;  filed 

19  September  1980:  patented  13  July 

1982. 
Patent  4,339,930:  SYSTEM  FOR  SOLAR 

ASSISTED  HEAT  PUMP  SYSTEMS; 

filed  3  July  1980;  patented  20  July  1982. 
Patent  4,342,984:  HIGH  SPEED  DIGITAL 

TO  ANALOG  CONVERTER  CIRCUIT: 

filed  5  December  1980;  patented  3 

August  1982. 
Patent  4,343.424:  CRACK 

SUSCEPTIBIUTY  TEST  UTIUZING 

AN  AIRPORT  RESTRAINT 

SPECIMEN;  filed  29  May  1980; 

patented  10  August  1982. 
Patent  4,346,662:  SELF  CONTAINED 

BACKFLUSH/START  SYSTEM  FOR 

SUCTION  LFC  UNDERSEA  VEHICLE; 

filed  7  May  1980;  patented  31  August 

1982. 
Patent  4,347,025:  REPLACEABLE  FUEL 

NOZZLE  NUT  LOCKWASH;  filed  17 

September  1980:  patented  31  August 

1982. 
Patent  4.347.439:  LEVEL-SHIFT  AND 

PULSE  SHAPING  CIRCUITRY;  filed  1 

February  1979;  patented  31  August 

1982. 
Patent  4,347,515:  A  RADAR 

RADIOMETER  AND  ITS  USE;  filed  14 

October  1980;  patented  31  August 

1982. 
Patent  4,347,929:  BLASTING  CAP 

CONTAINER;  filed  16  June  1982; 

patented  7  September  1982. 
Patent  4,348,185:  WIDE  ANGLE 

INFINITY  DISPLAY  SYSTEM;  filed  14 

February  1980;  patented  7  September 

1982. 
Patent  4,348,186:  PILOT  HELMET 

MOUNTED  CIG  DISPLAY  WITH  EYE 

COUPLED  AREA  OF  INTEREST:  filed 

17  December  1979:  patented  7 

September  1982. 
Patent  4,349.396:  METAL-CUTTING 

PYROTECHNIC  COMPOSITION;  filed 

22  September  1980;  patented  14 

September  1982. 
Patent  4,349,723:  ELECTRICALLY 

HEATED  NON-TOXIC  SMOKE 

GENERATOR;  filed  4  April  1980; 

patented  14  September  1982. 
Patent  4,350,413:  MULTI-COLOR 

TURNTABLE  FILTER:  filed  14  April 

1980;  patented  21  September  1982. 


Patent  4,350,959:  FEEDBACK  SIGNAL 
AMPLIHER;  filed  14  April  1980: 
patented  21  September  1982. 

Patent  4,352,542:  CABLE  CONNECTOR; 
filed  26  August  1980;  patented  5 
October  1982. 

Patent  4,355,368:  ADAPTIVE 
CORRELATOR:  filed  6  October  1980; 
patented  19  October  1980. 

Patent  4,357,855:  RADIATION 
RESISTANCE  PROJECTILE 
CANISTER  UNER;  filed  1  December 
1980;  patented  9  November  1982. 

Patent  4.361,383:  LASER  BEAM 
DIRECTIONAL  DEVL^TION  AND 
NOISE  STABIUZATION  DEVICE: 
filed  22  August  1980;  patented  30 
November  1982. 

Patent  4,362,898:  FLUSH  MOUNTED 
LOW  IMPEDANCE  GROUNDING 
CONE;  filed  9  December  1980; 
patented  7  December  1982. 

Patent  4,364,530:  PROPULSION/ 
CONTROL  MODULAR  BOOSTER; 
filed  8  September  1980;  patented  21 
December  1982. 

Patent  4.365,475:  THERMOCHEMICAL 
ENERGY  STORAGE  AND 
MECHANICAL  ENERGY 
CONVERTER  SYSTEM;  filed  29 
August  1980;  patented  28  December 
1982. 

Patent  4,368,983:  ABSOLUTE 
REFLECTOMETER;  filed  13  November 
1980;  patented  18  January  1983. 

Patent  4,369,413:  INTEGRATED  DUAL 
TAPER  WAVEGUIDE  EXPANSION 
JOINT;  filed  3  February  1981;  patented 
18  January  1983. 

Patent  4,370,621:  HIGH  EFFICIENCY 
GYROTRON  OSCILLATOR  AND 
AMPUHER;  filed  11  March  1980: 
patented  25  January  1983. 

Patent  4,370,677:  ROTATING  SHUTTER 
SYSTEM  FOR  IMPROVING  THE 
RESOLUTION  OF  A  VISUAL 
DISPLAY  SYSTEM:  filed  11  December 
1980:  patented  25  January  1983. 

Patent  4,371,232:  GRADED  GAP 
SEMICONDUCTOR  OPTICAL 
DEVICE;  filed  25  April  1980:  patented 
1  February  1983. 

Patent  4.372.214:  EXPLOSIVE  AUTO- 
ENHANCEMENT  DEVICE:  filed  8 
September  I960:  patented  8  February 
1983. 

Patent  4.372,803:  METHOD  FOR  ETCH- 
THINNING  SILICON  DEVICES:  filed 
26  September  1980;  patented  8 
February  1983. 

Patent  4,375,451:  IN  SITU  LEACH  RATE 
MEASURING  SYSTEM;  filed  13 
August  1981;  patented  1  March  1983. 

Patent  4,375,522:  THIXOTROPIC 
RESTRICTOR.  CURABLE  AT  ROOM 
TEMPERATURE  FOR  USE  ON  SOUD 
PROPELLANT  GAINS;  filed  21  July 
1980;  patented  1  March  1983. 

Patent  4,377,403:  METHOD  OF 
FABRICATING  A  FUSED  SINGLE 


MODE  FIBER  BIDIRECTIONAL 

COUPLER:  filed  29  September  198«): 

patented  22  March  1983. 
Patent  4,377,807:  COARSE/FINE 

DIGITAL  PATTERN  COMBINFJl  FOR 

HIGH  ACCURACY;  filed  10 

September  1981;  patented  22  March 

1983. 
Patent  4,378.258:  CONVERSION 

BETWEEN  MAGNETIC  ENERGY 

AND  MECHANICAL  ENFJ^GY:  filed  2 

April  1981;  patented  29  March  1983. 
Patent  4.380,634:  METHOD  OF 

PREPARING  2-KETO-4.6,8- 

TETRAETHYL-8.9-DIHYDRO-2H- 

PYRANO-(3.2-G)  QUINOUNE,  A 

BLUE-GREEN  LASER  DYE:  filed  5 

October  1981;  patented  19  April  1983. 
Patent  4,380,745:  DIGITALLY 

CONTROLLED  TEMPERATURE 

COMPENSATED  OSCILLATOR 

SYSTEM;  filed  7  November  1980; 

patented  19  April  1983. 
Patent  4,384,300:  MULTIPLE 

SCANIVALUE  CONTROL  DEVICE; 

filed  4  April  1980:  patented  10  May 

1983. 
Patent  4.384,759:  HOLOGRAPHIC 

CORRECTOR  ELEMENT;  filed  3  1980: 

patented  24  May  1983. 
Patent  4.385.948:  IN  SITU  CURED 

BOOSTER  EXPLOSIVE;  filed  7  August 

1980:  patented  31  May  1983. 
Patent  4.386,855:  HIGH  PRESSURE 

MECHANICAL  MIXER  FOR  EPOXY 

COMPOUNDS;  filed  25  June  1981; 

patented  7  June  1983. 
Patent  4.387.073:  GOLD  BASED 

ELECTRICAL  CONTACT 

MATERL\LS:  filed  8  September  1981; 

patented  7  June  1983. 
Patent  4.387.352:  TRANSDUCER 

ARRAY  CROSSOVER  NETWORK; 

filed  3  March  1980:  patente»i  7  June 

1983. 
Patent  4,387.865:  METHOD  FOR 

STEERING  A  SOUD  PROPELLANT 

BALLISTIC  VEHICLE;  filed  25  August 

1980;  patented  14  June  1983. 
Patent  4.387.869:  MONO-ELEMENT 

COMBINED  SUPERCRITICAL/HIGH 

LIFT  AIRFOIL;  filed  25  February  1981; 

patented  14  June  1983. 
Patent  4.388.032:  LIFTING  AND 

STOWAGE  SYSTEM;  filed  30  October 

1980;  patented  14  June  1983. 
Patent  4.388.593:  COIL  DEVICE  FOR 

UNDERWATER  MAGNETIC 

TESTING;  filed  13  November  1980; 

patented  14  June  1983. 
Patent  4.388.782:  HANDHOLE  SEAT 

RESURFACING  TOOL  FOR  NAVAL 

PRESSURE  FIRE  BOILERS;  filed  24 

April  1981;  patented  21  June  1983. 
Patent  4.389.062:  ROTARY  LATCH;  filed 

15  December  1980;  patented  21  June 

1983. 
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Patent  4.389.274:  ELECTROCHEMICAL 
DEOXYGENATION  FOR  UQUID 
EPITAXIAL  GROWTH;  filed  23  March 
1981:  patented  21  June  1983. 

Patent  4.392.895:  IMPROVED  RAMJET 
FUEL:  filed  9  November  1981; 
patented  12  luly  1983. 

Patent  4,396.368:  BI-PLANAR  SWIRL 
COMBUSTOR;  filed  5  September  1980: 
patented  2  August  1963. 

Patent  4.398.275:  UNEAR  FREQUENCY 
SWEEP  GENERATOR  FOR 
CONTINUOUS  TRANSMISSION  FM 
SONAR:  filed  2  October  1981; 
patented  9  August  1983. 

Patent  4.398.445:  GUN  MUZZLE  CLAMP; 
filed  27  August  1981;  patented  16 
August  1983. 

Patent  4.398.687:  THRUST  DEFLECTOR 
AND  FORCE  AUGMENTOR:  filed  27 
August  1981:  patented  16  August  1983. 

Patent  4.398.978:  HIGH  DENSITY.  LOW 
VISCOSITY  AIRBREATHER  FUEL; 
filed  28  April  1982;  patented  16  August 
1983. 

Patent  4.399.564:  FIBER  OPTIC  SYSTEM 
FOR  TRANSMISSION  OF  VIDEO 
SIGNALS  BY  PULSE-FREQUENCY 
MODULATION:  filed  29  February 
1980:  patented  16  August  1983. 

Patent  4.399.764:  PASSIVE  SHOCK 
MITIGATION  SYSTEM  WITH  SEA 
WATER  METERING  SHOCK 
ABSORBER:  Tiled  6  ]uly  1981:  patented 
23  August  1983. 

Patent  4,402,069:  ACOUSTIC 
ENVELOPE  HAVING  MINIMAL 
VIBRATION  AND  FLOW  INDUCED 
NOISES:  filed  3  July  1981:  patented  30 
August  1983. 

Patent  4,402.539:  REUSABLE  CABLE 
TERMINATION;  filed  2  July  1981; 
patented  6  September  1983. 

Patent  4.405.102:  VARIABLE  WING 
POSITION  SUPERSONIC  BIPLANE; 
filed  20  November  1981;  patented  20 
September  1983. 

Patent  4.405.198:  EXTENDED  FIBER 
OPTIC  SENSOR  USING 
BIREFRINGENT  FIBERS:  filed  25 
August  1981;  patented  20  September 
1983. 

Patent  4.406.050:  METHOD  FOR 
FABRICATING  LEAD  HAUDE 
SENSITIZED  INFRARED 
PHOTODIODES:  filed  17  March  1982: 
patented  16  August  1983. 

Patent  4.408.035:  PHTHALONITRILE 
RESIN  FROM  DIPtfTHALONITRILE 
MONOMER  AND  AMINE;  filed  24 
August  1981:  patented  4  October  1983. 

Patent  4,408,334:  WAVEPLATE  FOR 
CORRECTING  THERMALLY 
INDUCED  STRESS  BIREFRINGENCE 
IN  SOLID  STATE  LASERS;  filed  13 
March  1981;  patented  4  October  1983. 

Patent  4.409.821:  SOLID  PROPELLANT 
MEASUREMENT  SYSTEM:  filed  10 
August  1981:  patented  18  October 
1983. 


Patent  4.409.928:  STANDARDIZED 
COMPACT  MODULAR  BOILER:  filed 
2  November  1981;  patented  18  October 
1§83. 

Patent  4.410.363;  UNDERWATER 

APPLICABLE  ANTIFOULANT  PAINT 
COMPOSITION;  filed  21  July  1981; 
patented  18  October  1983. 

Patent  4.410,476:  METHOD  FOR 
MAKING  RADIALLY  COMPUANT 
UNE  ARRAY  HOSE:  filed  27 
November  1961;  patented  18  October 
1983. 

Patent  4,410,563:  REPELIJVNT 
COATINGS  FOR  OPTICAL 
SURFACES:  filed  22  February  1982; 
patented  18  October  1983. 

Patent  4.410.676:  PHENOUC-CURED 
PHTHALONITRILE  RESINS:  filed  24 
August  1981;  patented  18  October 
1983. 

Patent  4.411.627:  ARTICULATED  LIGHT 
GUIDE;  filed  28  January  1982; 
patented  25  October  1983. 

Patent  4.412.387:  DIGITAL  COMPASS 
HAVING  A  RADIOMETRIC 
BEARING  PROCESSOR;  filed  10  May 
1982;  patented  1  November  1983. 

Patent  4,413,740:  ELECTRONIC 
PACKAGING  TECHNIQUE;  filed  24 
August  1981;  patented  8  November 
1983. 

Patent  4.414.605:  POSITIVE  LOCKING 
MECHANISM;  filed  29  June  1981; 
patented  8  November  1983. 

Patent  4.414.624:  MULTIPLE- 
MICROCOMPUTER  PROCESSING; 
filed  19  November  1980;  patented  8 
November  1983. 

Patent  4.414.641:  DIGITAL  M  OF  N 
CORRELATION  DEVICE  HAVING 
INCREASED  BIT  RATE;  filed  1  June 
1981;  patented  8  November  1983. 

Patent  4.415.185:  INTEGRAL 
ELASTOMERIC/GRAPHITE 
DYNAMIC  FACE  SEAL;  filed  2 
December  1982;  patented  15 
November  1983. 

Patent  4,415.900:  CAVITY/MICROSTRIP 
MULTI-MODE  ANTENNA;  filed  28 
December  1981;  patented  15 
November  1983. 

Patent  4,415,991:  MULTIPLEXED  MOS 
MULTIACCESS  MEMORY  SYSTEM; 
filed  22  June  1981;  patented  15 
November  1983. 

Patent  4.415.996:  NONW/\VELENGTH- 
'      LIMITED  HOLOGRAPHIC  SOUND 
FIELD  RECONSTRUCTION:  filed  9 
June  1981;  patented  15  November  1j>«J3. 

Patent  4,416.630:  WEAPONS  EFFECT 
SIGNATURE  SIMULATOR;  filed  1 
February  1982;  patented  22  November 
1983. 

Patent  4.417.218:  LINEARIZING 
CIRCUIT  FOR  A  HIGH  FREQUENCY 
VOLTAGE  CONTROLLED 
OSCILLATOR;  filed  19  June  1981; 
patented  22  November  1983. 


Patent  4.417.849:  VARIABLE 
GEOMETRY  CENTRIFUGAL  PUMP; 
filed  15  September  1981;  patented  29 
November  1983. 

Patent  4.418.610:  ELECTROHYDRAULIC 
CONTROL  SYSTEM;  filed  8 
September  1980;  patented  6  December 
1983. 

Patent  4.421.048:  SITU  INCINERATION/ 
DETOXIFICATION  SYSTEM  FOR 
ANTIFOUUNG  COATINGS;  filed  22 
October  1981;  patented  20  December 
1983. 

Patent  4.421.486:  FIELD  OF  VIEW  TEST 
APPARATUS:  filed  29  March  1982; 
patented  20  December  1983. 

Patent  4,422,330:  LOW  SUSCEPTIBILITY 
PROOF  MASS  FOR  A  SINGLE  AXIS 
DRAG  COMPENSATION  SYSTEM; 
filed  7  May  1981:  patented  27 
December  1983. 

Patent  4.422.710:  REPAIRABLE 
BACKSHELL  ADAPTER  FOR 
ELECTRICAL  CONNECTOR;  filed  21 
December  1981;  patented  27  December 
1983. 

Patent  4.422.851:  ISOMETRIC  GRIP 
BENDING  BEAM  CONTROL;  filed  12 
May  1982:  patented  27  December  1983. 

Patent  4.425.649:  FEL  GAIN 
ENHANCEMENT  EFFECT  BY  A 
STATIC  TRANSVERSE  MAGNETIC 
FIELD  WITH  A  LONGITUDINAL 
GRADIENT;  filed  26  January  1981; 
patented  10  January  1984. 

Patent  4.429,290:  FLEXl-BEND 
CORRUGATED  WAVEGUIDE;  filed 
29  October  1979;  patented  31  January 
1984. 

Patent  4,429.994:  SYSTEM  FOR 
REMOTELY  DETERMINING 
VELOCITY  OF  SOUND  IN  WATER; 
filed  22  December  1980;  patented  7 
February  1984. 

Patent  4,442.986;  LEADING  EDGE 
AUGMENTOR  WING-IN-GROUND 
EFFECT  VEHICLE;  filed  30  August 
1982;  patented  17  April  1984. 

Patent  4.447.944:  METHOD  OF 
FORMING  A  TUBULAR  RIVET  IN 
FASTENING  RELATION  TO  A 
PLURALITY  OF  LAMINATES;  filed  16 
June  1982;  patented  15  May  1984. 

Patent  4.448.000:  HIGH  TEMPERATURE 
ULTRA-HIGH  VACUUM  INFRARED 
WINDOW  SEAL;  filed  27  April  1982; 
patented  15  May  1984. 

Patent  4,452.998:  FLUORINATED 
DIACRYUC  ESTERS;  filed  6  August 
1982;  patented  5  June  1984. 

Patent  4.453.238:  APPARATUS  AND 
METHOD  FOR  DETERMINING  THE 
PHASE  SENSITIVITY  OF 
HYDROPHONES:  filed  15  April  1982: 
patented  5  June  1984. 

Patent  4,458.328:  ADAPTIVE  FILTER 
USING  AN  ASW  STORAGE 


CORRELATOR;  filed  13  February 
1981;  patented  3  July  1984. 

Patent  4,460.828:  FLUORESCENCE 
QUENCHING  TECHNIQUE  FOR 
SCANNING  VISUAL  SYSTEMS;  filed 
30  April  1982:  patented  17  July  1984. 

Patent  4.461.677:  PROCESS  FOR 
CHARGING  SILVER  ELECTRODES 
TO  MONOXIDE  LEVEL;  filed  5  July 
1983;  patented  24  July  1984. 

Patent  4.462.330:  CURRENT 
STABIUZED  UNDERWATER 
PLATFORM:  filed  30  July  1979; 
patented  1984. 

Patent  4.462.331:  INFLATABLE 
BOTTOM  CONSTRUCTION  FOR 
INFLATABLE  BOAT;  filed  31  January 
1983:  patented  31  July  1984. 

Patent  4.463.264:  UGHTWEIGHT 
NEUTRON  DETECTOR;  filed  7  July 
1982:  patented  31  July  1984. 

Patent  4.463.428:  AIRCRAFT  WEIGHT 
AND  CENTER  OF  GRAVITY 
COCKPIT  READOUT  SYSTEM;  filed 
26  October  1981:  patented  31  July  1984. 

Patent  4,463.678:  HYBRID  SHAPED- 
CHARGE  KINETIC  ENERGY 
PENETRATORS;  filed  1  April  1980: 
patented  7  August  1984. 

Patent  4.470.818:  THFJ^MAL  SIGHT 
TRAINING  DEVICE;  filed  12  October 
1982;  patented  11  September  1984. 

Patent  4,477,538:  PLATINUM 
UNDERLAYERS  AND  OVERLAYERS 
FOR  COATINGS:  filed  17  February 
1981;  patented  16  October  1984. 

Patent  4.477,845:  DYNAMIC  SKEW 
CORRECTION  FOR 
MULTICHANNEL  ANALOG 
RECORDING;  filed  22  February  1982; 
patented  16  October  1984. 

Patent  4.478.151:  PRESSURE  VESSEL 
PENETRATOR;  filed  28  February 
1983;  patented  23  October  1984. 

Patent  4.479.217:  MESSAGE 
IDENTIFICATION  AND  DATA 
ENTRY  APPARATUS:  filed  22  June 
1981;  patented  23  October  1984. 

Patent  4.479,378:  METHOD  AND 
SYSTEM  FOR  DETERMINING 
EFFECT  OF  UNDERWATER 
EXPLOSION  ON  SUBMERGED 
STOUCTURES:  filed  23  September 
1982;  patented  30  October  1984. 

Patent  4.479,690:  UNDERWATER 
SPLICE  FOR  SUBMARINE  COAXIAL 
CABLE;  filed  13  September  1982; 
patented  30  October  1984. 

Patent  4,481.000:  TOLERANCING 
DEVICE  FOR  A  WEAPON  FIRE 
SIMULATOR;  filed  29  April  1982; 
patented  6  November  1984. 

Patent  4.487.102:  STOWAGE  PACK  FOR 
CONTROLLED  BOMB/MINE 
LANYARD  PAYOUT:  filed  1  July  1983; 
patented  11  December  1984. 

Patent  4.527.758:  DEPLOYMENT 
SEQUENCE  MODE  SELECTION 
SYSTEM  FOR  AIRCRAFT  EJECTION 
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SEAT;  filed  12  September  1983: 
patented  9  July  1985. 

Patent  4.531.196:  REAL-TIME  FOURIER 
TRANSFORMER  USING  ONE 
ACOUSTO-OPTICAL  CELL;  filed  27 
April  1983:  patented  23  July  1985. 

Patent  4.537,369:  ADAPTER  FOR 
TOWING  AIRCRAFT;  filed  11 
October  1983;  patented  27  August 
1985. 

Patent  4,569.033:  OPTICAL  MATRIX- 
MATRIX  MULTIPUER  BASED  ON 
OUTER  PRODUCTS 
DECOMPOSITION;  filed  14  June  1983: 
patented  4  February  1986. 

Patent  4.605.337:  EXPEDIENT  RUNWAY 
SURFACING  AND  POST 
TENSIONING  SYSTEM  FOR 
EXPEDITIONARY  AIRFIELDS:  filed 
11  February  1985:  patented  12  August 
1986. 

Patent  4.607,344:  TRIPLE  MATRIX 
PRODUCT  OPTICAL  PROCESSORS 
USING  COMBINED  TIME  AND 
SPACE  INTEGRATION;  filed  27 
September  1984;  patented  19  August 
1986. 

Patent  4.608.566:  FOUAGE- 
PENETRATION  SURVEILLANCE 
RADAR:  filed  16  December  1981; 
patented  26  August  1986. 

Patent  4.613.784:  TRANSVERSELY 
REINFORCED  PIEZOELECTRIC 
COMPOSITES;  filed  21  December 
1984;  patented  23  September  1986. 

Patent  4.626.854:  METHOD  AND 
APPARATUS  FOR  GENERATING  A 
MODIHED  PI  CODE;  filed  14 
September  1983;  patented  2  December 
1986. 

Patent  4,628.688:  SOUD  FUEL  RAMJET 
FLOW  CONTROL  DEVICE;  filed  29 
August  1983;  patented  16  December 
1986. 

Patent  4.629.358:  PREFABRICATED 
PANELS  FOR  RAPID  REPAIR  AND 
EXPEDIENT  AIRHELD  SURFACLNG: 
filed  17  July  1984;  patented  16 
December  1986. 

Patent  4,633.255:  METHOD  FOR  SEA 
SURFACING  HIGH  FREQL'ENCY 
RADAR  CROSS-SECTION 
ESTIMATION  USING  DOPPLER 
SPECTRAL  PROPERTIES:  filed  16 
May  1983;  patented  30  December  1986. 

Patent  4,638,508:  PORTABLE  FLIR 
BEACON;  filed  10  April  1978;  patented 
20  January  1987. 

Patent  4.641.254:  TEST  SET  FOR  A 
NAVIGATION  SATELLITE 
RECEIVER:  filed  14  June  1984; 
patented  2  February  1987. 

Patent  4.642.000:  ANCHORING  SYSTEM 
FOR  CONCRETE  FLOATING  PIER: 
filed  22  July  1985;  patented  10 
February  1987. 

Patent  4,649,624:  FABRICATION  OF 
SEMICONDUCTOR  DEVICES  IN 
RECRYSTALUZED 


SEMICONDUCTOR  HLMS  ON 
ELECTROOPTIC  SUBSTRATES:  filed 
3  October  1983;  patented  17  March 
1987. 

Patent  4,658.322:  ARCING  FAULT 
DETECTOR;  filed  29  April  1982; 
patented  14  April  1987. 

Patent  4.658.926;  SEAL  FOR  AIR 
CUSHION  VEHICLES:  filed  11 
February  1985:  patented  21  April  1987. 

Patent  4.659.548:  FABRICATION  OF 
METAL  MATRIX  COMPOSITE 
MIRROR;  filed  13  February  1986: 
patented  21  April  1987. 

Patent  4.661.980:  INTERCEPT 
RESISTANT  DATA  TRANSMISSION 
SYSTEM:  filed  25  July  1982;  patented 
28  April  1987. 

Patent  4.662.063:  GENERATION  OF 
OHMIC  CONTACTS  ON  INDIUM 
PHOSPHIDE:  filed  12  January  1986: 
patented  5  May  1987. 

Patent  4.664.731:  PULTRUSION  OF 
GLASS  AND  GLASS-CERAMIC 
MATRIX  COMPOSITES;  filed  7 
January  1985;  patented  12  May  1987. 

Patent  4.665.660:  MILLIMETER 
WAVELENGTH  DIELECTRIC 
WAVEGUIDE  HAVING  INCREASED 
POWER  OUTPUT  AND  A  METHOD 
OF  MAKING  SAME;  filed  19  July  1985; 
patented  19  May  1987. 

Patent  4.667.898:  AIRCRAFT  WITH 
SINGLE  SURFACE  MEMBRANOUS 
AIRFOILS:  filed  2  August  1985; 
patented  26  May  1987. 

Patent  4,668.828:  CONVERSION  OF 
PROSTAGLANDIN  ANALOGS  LNTO 
A  BICARBONATE  SOLUBLE 
MIXTURE;  filed  6  May  1983:  patented 
26  May  1987. 

Patent  4,688.894;  WAVEGUIDE 
COUPLER  USING  THREE  OR  MORE 
WAVE  MODES;  filed  27  April  1981; 
patented  25  May  1987. 

Patent  4.669.085:  IMPROVED  ELECTRO- 
OPTICAL  MODLTLATOR  FOR  AN 
ELECTRO-OPTICALLY 
MODULATED  LASER:  filed  8  March 
1981:  patented  26  May  1987. 

Patent  4.671.718;  EXPANDING  LATCH 
CAPTIVE  BOLT  FASTENER:  filed  22 
July  1985;  patented  9  June  1987. 

Patent  4,671,845:  METHOD  FOR 
PRODUCING  HIGH  QUALITY 
GERMANIUM/GERMANIUM 
NITRIDE  INTERFACES  FOR 
GERMANIUM  SFJ^ICONDUCTORS 
AND  DEVICE  PRODUCED  THEREBY; 
filed  22  March  1985;  patented  9  June 
1987. 

Patent  4.672,337:  VLF/HF  EMI  HLTER: 
filed  27  November  1985:  patented  4 
June  1987. 

Patent  4,673,446;  METHOD  OF 
FORMING  THERMALLY  STABLE 
HIGH  RESISTIVITY  REGIONS  IN  N- 
TYPE  INDIUM  PHOSPHIDE  BY 
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OXYGEN  IMPLANTATION:  filed  12 
December  1985;  patented  18  June  1987. 

Tdtent  4.678.267:  PARABOUC  OPHCAL 
WAVEGUIDE  HORNS  AND  DESIGN 
THEREOF;  filed  30  June  1981; 
patented  7  July  1987. 

r  ilent  4,682,486:  AMORPHOUS  ALLOY 
TOROIDS;  filed  18  September  1981; 
patented  28  July  1987. 

I'itent  4.682,631:  SEALING 
APPARATUS  FOR  A  VALNf^  BODY 
OPENING:  filed  3  April  1966;  patented 
28  July  1987. 

I  '.lent  4,682.846:  HERMETIC  HIGH 
PRESSURE  OPTIC  BULKHEAD 
PENETRATOR;  filed  19  November 
1981:  patented  28  July  1987. 

»  .lent  4.685.462:  METHOD  AND 
APPARATUS  FOR  TREATMENT  OF 
HYPOTHERMIA  BT 
ELECTROMAGNETIC  ENERGY;  filed 
21  August  1985;  patented  11  August 
1987. 

I  ilent  4.685.799:  INTEGRATED 
OPTICAL  TIME  DOMAIN 
REFLECTOMETER/INSERTION 
LOSS:  filed  13  January  1986;  patented 
1 1  August  1987. 

I  1  lent  4.686.449;  FET  CURRENT 
SOURCE  WITH  HIGH  POWER 
SUPPLY  REJECTION:  filed  7  April 
1986:  patented  11  August  1987. 

I    lent  4.689.305:  AN  INEXPENSIVE 
SOLID-STATE  PHOTOMETER 
USEFUL  IN  STUDYING 
BIOLUMINESCENCE;  filed  24  March 
1986:  patented  25  August  1987. 

•    lent  4.690.482:  HIGH  FREQUENCY 
HERMETIC  COAXLAL 
CONNECTORS  FOR  FLEXIBLE 
CABLE;  filed  7  July  1986;  patented  1 
September  1987. 

relent  4,694.299:  PORTABLE  RADAR 
SIMULATOR  WITH  ADJUSTABLE 
SIDE  LOBE  GENERATOR;  filed  12 
April  1985:  patented  15  September 
1987. 

Patent  4.695.520:  ELECTROCHEMICAL 
REVERSE  BATTERY:  filed  25 
September  1986;  patented  22 
September  1987. 

r>lenl  4.695,912:  FILM  CHIP 
CAPACITOR:  filed  4  November  1985; 
patented  22  September  1987. 

r  .lent  4.696.536:  INTEGRATED 
OPTICAL  WAVELENGTH 
DEMULTIPLEXER;  filed  1  July  1985; 
patented  29  September  1987. 

Patent  4.702.575:  HELMET  MOUNTED 
EYE  TRACKER  USING  A  POSITION 
SENSING  DETECTOR;  filed  11  May 
1981:  patented  27  October  1987. 

Patent  4.702.884:  GLASS-LINED  PIPES; 
filed  3  July  1986;  patented  27  October 
1987. 

Patent  4.705.899: 1:3  "MIXED" 
POLYNITROETHYL 
ORTHOCARBONATES  FROM  TRIS 
(2-FLUORO-2.2-DINITROETHOXY)- 


METHYL  TRICHLOROMETHYL 
DISULFIDE:  filed  18  February  1983; 
patented  10  November  1987. 

Patent  4,706.550:  METAL  MATRIX 
COMPOSITE  PISTON  HEAD  AND 
METHOD  OF  FABRICATION;  filed  9 
January  1986;  patented  17  November 
1987. 

Patent  4.708,278::  PORTABLE, 
ELECTRONICALLY  CONTROLLED. 
INTEGRATED  PCB  REWORK 
STATION;  filed  10  February  1986; 
patented  24  November  1987. 

Patent  4,708,941:  OPTICAL 
WAVEGUIDE  SENSOR  FOR 
METHANE  GAS;  filed  28  February 
1985:  patented  24  November  1987. 

Patent  4.710,478:  GERMANIUM/ 
GALUUM  ARSENIDE  HIGH 
MOBIUTY  COMPLEMENTARY 
LOGIC  TRANSISTORS  AND 
METHOD  FOR  MAKING  SAID 
TRANSISTORS;  filed  20  May  1985: 
patented  1  December  1987. 

Patent  4.711.424:  COMBINATION 
ENERGY-ABSORBING 
FOUNDATION;  filed  1  June  1. 1982; 
patented  8  December  1987. 

Patent  4.711.524:  COMBUSTOR 
FIBERSCOPE;  filed  6  September  1985; 
patented  8  December  1987. 

Patent  4.718.063:  OPTOELECTRONIC 
INTEGRATED  CIRCUIT 
MULTIPLIER;  filed  20  June  1985; 
patented  5  Januar^  1988. 

Patent  4,721.836:  APPARATUS  FOR 
TRANSIENT  ANNEAUNG  OF 
SEMICONDUCTOR  SAMPLES  IN  A 
CONTROLLED  AMBIENT;  filed  14 
May  1986;  patented  26  January  198a 

Patent  4.722.609:  HIGH  FREQUENCY 
RESPONSE  MULTIPUER  HEAT 
FLUX  GAUGE  CONFIGURATION; 
filed  28  May  1985;  patented  2  February 
1988. 

Patent  4.725,124:  FIBER  OPTIC 
MICROBEND  PHASE  SHIFTER  AND 
MODULATOR:  filed  26  September 
1985:  patented  16  February  1988. 

Patent  4,725.136:  METHOD  FOR 
MEASURING  PARTICLE  VELOCITY 
USING  DIFFERENTIAL 
PHOTODIODE  ARRAYS;  filed  3  May 
1982:  patented  16  February  1988. 

Patent  4.725.728:  FIBER  OPTIC  TIME 
DELAY  RESONANT  OSCILLATING 
STRAIN  GAUGE;  filed  13  August 
1986:  patented  16  February  1988. 

Patent  4,728,930;  PARALLEL-TO- 
SERIAL-DATA  INTERFACE- 
ADAPTER;  filed  30  June  1987; 
patented  1  March  1988. 

Patent  4.733,165:  MULTIMODE 
RESONANCE  CHAMBER  AND 
METHOD  OF  DETERMINING  AN 
EQUIVALENT  SINGLE  MODE 
RELAXATION  RESPONSE;  filed  10 
March  1986:  patented  22  March  1988. 

Patent  4,734.699:  DOPPLER-IMPROVED 
POLYPHASE  PULSE  EXPANDER- 


COMPRESSOR;  filed  7  April  1986; 

patented  29  March  1988. 
Patent  4,737,005:  METHOD  FOR 

EUMINATING  BIREFRINGENCE  IN 

A  FIBER  OPTIC  COUPLER  AND  A 

COUPLER  POLARIZATION 

CORRECTOR:  filed  17  December  1982; 

patented  12  April  1988. 
Patent  4,739.661:  FIBER-OPTIC 

ACCELEROMETER  HAVING 

CANTILVERED  ACCELERATION 

SENSITIVE  MASS:  filed  10  April  1987; 

patented  26  April  1988. 
Patent  4,742,202:  MICROWAVE 

APPARATUS  FOR  HEATING 

CONTAINED  LIQUID:  filed  20  June 

1983:  patented  3  May  1988. 
Patent  4,746.187:  LINK-FREE  FIBER 

OPTIC  CABLE  CONNECTOR;  filed  7 

October  1985;  patented  24  May  1988. 
Patent  4.751.161:  NON-AQUEOUS 

PRIMARY  CELL;  filed  29  May  1988: 

patented  14  June  1988. 
Patent  4,751,662:  DYNAMIC  FLIGHT 

SIMULATOR  CONTROL  SYSTEM: 

filed  14  July  1986:  patented  14  June 

1988. 
Patent  4.754,196:  AXIAL  INJECTION 

ORBITRON;  filed  10  December  1986: 

patented  28  June  1988. 
Patent  4,754,984:  DUAL-SEAL-RING 

SHAFT  SEAL;  filed  30  December  1986; 

patented  5  July  1988.  

Patent  4,755,826:  BICOLLIMATED 

OFFSET  GREGORIAN  DUAL 

REFLECTOR  ANTENNA  SYSTEM; 

filed  10  January  1983;  patented  5  July 

1988. 
Patent  4.755,829:  SPACE  POWER 

COMBINER;  filed  20  February  1987: 

patented  5  July  1988. 
Patent  4.756,778:  PROTECTING 

MILITARY  TARGETS  AGAINST 

WEAPONS  HAVING  IR 

DETECTORS:  filed  4  December  1980: 

patented  12  July  1988. 
Patent  4.756.794:  ATOMIC  LAYER 

ETCHING;  filed  31  August  1987; 

patented  12  July  1988. 
Patent  4.757.269:  MULTl-GIGAWATT 

HIGH-EFFIEICENCY  RF  AMPLIFIER; 

filed  18  December  1986:  patented  12 

July  1988. 
Patent  4,758.795:  MICROWAVE  PULSE 

COMPRESSION  IN  DISPERSIVE 

PLASMAS:  filed  1  July  1986;  patented 

19  July  1988. 
Patent  4,759.716:  ROTATING  COLOR 

MAPPED  RADAR  SWEEP  ■ 

SIMULATOR:  filed  21  March  1986: 

patented  26  July  1988.  i 

Patent  4,763.272:  AUTOMATED  AND        I 

COMPUTER  CONTROLLED  | 

PRECISION  METHOD  OF  FUSED 

TAPERED  OPTICAL  FIBER  COUPLER 

FABRICATION;  filed  29  May  1987; 

patented  9  August  1988. 


Patent  4,764,660:  Fi^CTRlC  SMOKE 

GENERATOR;  filed  22  October  1985; 

patented  16  August  1988. 
Patent  4,765,441:  SPOKEWHEEL 

CONVERTIBLE  ANTENNA  FOR  EGA 

SYSTEMS  ABOARD  SUBMARINES; 

filed  6  February  1987;  patented  23 

August  1988. 
Patent  4,767,998:  ACTIVE  HLTER 

USING  LOW  GAIN  AMPLIFICATION 

STAGES:  filed  19  February  1987; 

patented  30  August  1988. 
Patent  4,788.156:  IMAGING  SYSTEM; 

filed  6  May  1988:  patented  30  August 

1988. 
Patent  4,774.519:  TOW  ABLE  BUOYANT 

CABLE  ANTENNA  SYSTEM  WITH 

IN-LINE  BROADBAND  AMPLIFIER; 

filed  2  April  1987;  patented  27 

September  1988. 
Patent  4,776,991:  SCALED-UP 

PRODUCTION  OF  UPOSOME- 

ENCAPSULATED  HEMOGLOBIN; 

filed  29  August  1988;  patented  11 

October  1988. 
Patent  4.776.993:  EXTRUSION  METHOD 

FOR  OBTAINING  HIGH  STRENGTH 

COMPOSITE  PROPELLANTS;  filed  14 

May  1974;  patented  11  October  1988. 
Patent  4,777.258:  METHOD  FOR 

PREPARING  2,5-DIPCRYL-l,3.4- 

OXADIAZOLE;  filed  23  April  1987; 

patented  11  October  1988. 
Patent  4,789,971:  BROADBAND 

ACOUSTICALLY  TRANSPARENT 

NONRESONANT  PVDF 

mDROPHONE:  filed  8  April  1986; 

patented  6  December  1988. 
Patent  4,790,627:  INCOHERENT  LASER 

SYSTEM  FOR  PRODUCING 

SMOOTH  AND  CONTROLLABLE 

SPATIAL  ILLUMINATION  PROFILES; 

filed  5  June  1987;  patented  12 

December  1988. 
Patent  4,794,575:  SUBMARINE 

LAUNCHED  SEA  STATE  BUOY;  filed 

2  October  1987;  patented  27  December 

198a 
Patent  4.798.085:  TEST  RIG  FOR 

EXAMINING  SEAL  FINGER  WEAR; 

filed  29  July  1982;  patented  17  January 

1989. 
Patent  4.798,547:  FUEL  EFHCIENT 

PROPULSOR  FOR  OUTBOARD 

MOTORS;  filed  29  June  1987;  patented 

17  January  1989. 
Patent  4.799,230:  LASER  DYES 

DERIVED  FROM  WMANES;  filed  20 

November  1987;  patented  17  January 

1989. 
Patent  4,800.350:  DIELECTRIC 

WAVEGUIDE  USING  POWDERED 

MATERIAL;  filed  23  May  1985; 

patented  24  January  1989. 
Patent  4,804,779:  CHEMICAL 

DETOXIFICATION  OF 

POLYCHLORINATED  BIPHENYLS: 

filed  4  November  1985;  patented  14 

February  1989, 
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Patent  4305,158:  ACOUSTIC  SIGNAL 
OPTICAL  CORRELATOR  USING 
UGHT  EMITTING  DIODE  ARRAY: 
filed  1  May  1986;  patented  14  February 
1989. 

Patent  4.809.001:  LAND  MASS 
BLANKING  APPARATUS;  filed  20 
June  1975;  patented  28  February  1989. 

Patent  4.809.638:  OCEAN  LOCATION 
MARKING  USING  FILM  FORMING 
POLYMERS:  filed  2  November  1987; 
patented  7  March  1989. 

Patent  4,811.233:  COST-OPTIMAL 
STATE  FEEDBACK  CONTOLLER 
FOR  ALL-ALTITUDE  GIMBAL 
SYSTEM;  filed  2  April  1987;  patented 
7  March  1989. 

Patent  4.812,050:  METHOD  FOR 
CAUBRATING  A  HEAT  FLUX 
GAUGE;  filed  19  October  1987; 
patented  14  March  1989. 

Patent  4,815,049:  DISAPPEARING 
BAFFLE  FOR  SONAR  ARRAYS;  filed 
1  September  1988;  patented  21  March 
1989. 

Patent  4.819.503:  LOW  FREQUE2»JCY 
STRUCTUREBORNE  FABRICATION 
ISOLATION  MOUNT:  filed  22 
December  1987;  patented  11  April 
1989. 

Patent  Application  024,202:  C02  LASER 
PULSE  OPTIMIZATION  FOR 
HARMONIC  GENERATION:  filed  10 
March  1987. 

Patent  Application  067,845: 1-3-0 
CONNECTIVITY  PIEZOELECTRIC 
COMPOSITE  WITH  VOID;  filed  30 
June  1987. 

Patent  Application  086,345:  COMPACT 
HIGH  POWER  ACCELERATOR;  filed 
18  August  1987. 

Patent  Application  089,892:  YOKED, 
ORTHOGONALLY  DISTRIBUTED 
EQUAL  REACTANCE  AMPLIFIER; 
filed  27  August  1987. 

Patent  Application  095.487:  YOKED, 
ORTHOGONALLY  DISTRIBUTED 
EQUAL  REACTANCE  NON- 
COPLANAR  TRAVELING  WAVE 
AMPLIFIER:  filed  27  August  1987. 

Patent  Application  096.572:  ZERO 
DISCHARGE  SPRAY  RINSE  SYSTEM 
FOR  ELECTROPLATING 
OPERATIONS:  filed  8  September 
1987. 

Patent  Application  101.919:  HIGH 
POWER  DIAMOND  TRAVELING 
WAVE  AMPLIFIER:  filed  25 
September  1987. 

Patent  Application  102.704:  SWITCHED 
STATE  FIBER  OPTIC  GYROSCOPE 
filed  30  September  1987. 

Patent  Application  104,301:  SLOTTED 
SQUARE  PARACHUTE;  filed  2 
October  1987. 

Patent  Application  105,077:  COMPACT 
ELECTROMECHNICAL 
TRANSDUCER  STRUCTURE;  filed  25 
September  1987. 


Patent  Application  111344:  STABILIZED 
SUSPENSION  FOR  IMMERSIBLE 
APPARATUS;  filed  19  October  1987 

Patent  Application  123,628:  THIN  FILM 
GROWTH  OF  SUPERCONDUCTING 
MATERIALS  USING  SPRAYED  SALT 
SOLUTIONS;  filed  23  November  1987 

Patent  Application  135,969: 
MICROBIOLOGICAL  ASSAY  USINt; 
BIOLUMINESCENCE  ORGANISM, 
filed  21  December  1987. 

Patent  AppHcation  143,491: 
THERMOCHEMICALLY  TREATED 
OUGOMERIC  AND/OR  POLY^fERK. 
DERIVED  SIUCON  CARBIDE  FIBERS 
AND  METHOD  OF  PREPARING 
SAID  FIBEKS:  filed  13  January  1988 

Patent  Application  143,492:  METHOD 
FOR  MAKING  HOLOGRAMS  WITI  i 
COHERENT  RADIATION  FROM  A 
STABIUZED  LASER  DIODE  THAT 
HAS  BEEN  ACTIVELY  COOLED: 
filed  13  January  198a 

Patent  Application  144.141:  MAXIMUM 
ENTROPY  DECONVOLVED  QRCUII 
BASED  ON  NEURAL  NET 
PRINCIPLES;  filed  15  January  1988. 

Patent  Application  145,020:  THERMAL 
MODULATION  OF  UGHT  BEAMS: 
filed  13  January  198a 

Patent  Application  147,967:  ANCHOR 
WITH  FOLDING  SELF  DEPLOYING 
STABILIZERS:  filed  25  January  1988 

Patent  ApplicaHon  149.285:  MATCHED 
RECORD/PLAYBACK  AGC 
AMPUFIER  STAGE;  filed  28  January 
1988. 

Patent  Application  155.434:  OPTICAL 
BEAMFORMER;  filed  12  February 
1988. 

Patent  Applicatioit  158.506:  GYRO-TW  I 
STABIUZATION  METHOD  USLNG 
COUPLED  LOSSY  WAVEGUIDE, 
filed  22  February  198a 

Patent  Application  160,945:  METAL 
TETRAIODOMERCURATES  AS 
THERMAL  SEMICONDUCTORS 
AND  INFRARED  DETECTORS,  filed 
29  February  198a 

Patent  Application  161.935:  METHOD 
AND  APPARATUS  FOR  TRANSIEN1 
UNIT  CELL  MEASUREMENT;  filed  2«) 
February  198a 

Patent  Application  171,706:  FIELD 
EMITTER  ARRAY  INTEGRATED 
DISTRIBUTED  AMPLIRERS;  filed  22 
March  198a 

Patent  Application  172.921; 

APPARATUS  AND  METHOD  FOR 
NONDESTRUCTIVELY  MEASURING 
LOCAL  CARRIER  CONCENTRATION 
AND  GAP  ENERGY  IN  A 
SEMICONDUCTOR:  filed  25  March 
1988. 

Patent  Application  174,261: 
CONDUCTIVE  POLYMERS  OF 
TANSITION-METAL  COMPLEXED 
COORDINATED  BY 
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DIAMINOBEZENDEITHIOL;  Tiled 
March  1966. 

Patent  Application  176,115:  A 
PASSIVATING  LAYER  FOR  IIl-V 
SEMICONDUCTOR  MATERIALS; 
filed  30  March  198& 

Patent  Appii'.ation  177,216: 
MICROVISCOMETER:  nied  4  April 
196a 

Patent  Application  161,606:  METHOD 
AND  APPARATUS  FOR  PASSIVELY 
DETECTING  AND  TRANSDUCING 
INTERSACCULAR  ACOUSTIC 
SIGNALS;  nied  14  April  1966. 

Patent  Application  184.217; 
APPARATUS  AND  METHOD  FOR 
LOCATING  THE  AXIS  OF 
SYMMETRY  (CENTER  OF 
CIRCULAR  CROSS  SECTION)  OF 
THREE  DIMENSIONAL  OBJECTS: 
filed  22  April  1986. 

Patent  Application  185,728:  COLLINEAR 
FLUCTUATING  WALL  SHEAR 
STRESS  AND  FLUCTUATING 
PRESSURE  TRANSDUCER;  filed  25 
April  1968. 

Patent  Application  187.804: 
PROGRAMMABLE  BEAM 
TRANSFORM  AND  BEAM 
STEERING  CONTROL  SYSTEM  FOR 
A  PHASED  ARRAY  RADAR 
ANTENNA:  filed  20  April  1968. 

Patent  Application  193,625:  RECEPTOR- 
BASED  SENSOR:  filed  13  May  1988. 

Patent  Application  196.186:  SURFACE 
ELECTRODE  PROBE  FOR 
ASSESSMENT  OF  CORROSION 
ACTIVITY  IN  REINFORCED 
CONCRETE;  filed  16  May  1988. 

Patent  Application  196,705:  PASSIVE 
STABIUZATION  OF  A  RBER  OPTIC 
NONUNEAR  INTERFEROMETRIC 
SENSOR:  filed  20  May  1988. 

Patent  Application  199.815:  SCANDIA- 
STABIUZED  ZIRCONIA  COATINGS: 
filed  27  May  1988. 

Patent  Application  200.267:  METHOD 
AND  APPARATUS  FOR 
OVERCOMING  POLARIZATION- 
INDUCED  SIGNAL  FADING:  filed  31 
May  1988. 

Patent  Application  200.324:  ORGANIC 
VAPOR  ASSAY  BY  RAMAN 
SPECTROSCOPY:  filed  31  May  1988. 

Patent  Application  204.152:  ACTUATOR 
RATE  SATURATION 
COMPENSATOR;  filed  5  May  1988. 

Patent  Application  208.620:  MAGNETIC 
AMPUHER  HOUSING  AND 
DETECTOR  FOR  AN  IMPROVED 
TAMPER  ALARM  SYSTEM:  filed  17 
June  1988. 

Patent  Application  206.931: 
UTILIZATION  OF 
MAGNETOSTRICTIVE  OPTICAL 
FIBERS  IN  MULTIPLE  ORDER 
GRADIOMETERS;  filed  20  June  1988. 

Patent  Application  210.893: 
ACTUATION  SYSTEM  OF  AN 


ENCAPSULATING  UFE  RAFT:  filed 
24  June  1986. 

Patent  Application  211.522:  IMPROVED 
DATA  AND  REDUCTION 
PROCESSOR;  filed  23  June  1988. 

Patent  Application  212.553:  IMPROVED 
CARBON  HBER  REINFORCED 
METAL  MATRIX  COMPOSITES;  filed 
28  June  1988. 

Patent  Application  212,841:  DUAL 
ACTIVE  LAYER  GAAS 
PHOTOCONDUCTOR  FORMED  BY 
ION  IMPLANTATION;  filed  29  June 
1988. 

Patent  Application  213,037: 
PREPARATION  OF  SPHEROIDAL  3- 
NITRO-1.2,4-TRIAZOL-&-ONE;  filed 
24  June  1988. 

Patent  Application  213,038: 
PENTAFLUOROSULFANYL 
POLYNITROAUPHATIC  UREA, 
MONCARBAMATE  AND 
DICARBAMATE  EXPLOSIVE 
COMPOUNDS;  filed  24  June  1988. 

Patent  Application  213.039: 
PENTAFLUOROTHIO 
POLYNITROAUPHATIC 
EXPLOSIVES;  filed  24  June  1988. 

Patent  Application  213,042:  NON- 
RECIPROCAL  SEMICONDUCTOR 
DEVICE;  filed  29  June  1986. 

Patent  Application  213.882:  A  METHOD 
AND  DEVICE  FOR  MAGNETIZING 
THIN  FILMS  BY  THE  USE  OF 
INJECTED  SPIN  POLARIZED 
CURRENT;  filed  30  June  1988. 

Patent  Application  215,199:  SMALL 
ANGLE  GENERATING  APPARATUS; 
filed  5  July  1988. 

Patent  Application  215.200:  METHOD 
AND  APPARATUS  FOR 
GENERATING  SMALL  ANGLES;  filed 
5  July  1988. 

Patent  Application  218,056:  A 
FREQUENCY  INDEPENDENT 
CONSTANT  BEAMWIDTH  LENS 
DIRECTIONAL  ANTENNA  FOR 
VERY  WIDEBAND  AND  MULTI- 
CHANNEL ELECTROMAGNETIC 
COMMUNICATIONS:  filed  7  July 
1986. 

Patent  Application  224,634: 
UNDERWATER 

ELECTROMAGNETIC  TURBUI>ENT 
VELOCIMETER;  filed  21  July  1988. 

Patent  Application  224,962:  METHOD 
OF  SENSITIZING  PB-SALT 
EPITAXIAL  FILMS  FOR  SCHOTTKY 
DIODES:  filed  27  July  1988. 

Patent  Application  227.023: 
APPEARANCE  POTENTIAL  X-RAY 
FLUORESCENCE  ANALYSIS:  filed  1 
August  1988. 

Patent  Application  228.215: 
NONUNEAR  OPTICAL 
PROTECTION  AGAINST 
FREQUFJ^CY  AGILE  LASERS:  filed  4 
August  1988. 

Patent  Application  233,291: 
GRADUATED-LOAD  SPRING 


WASHER  SYSTEM  FOR  SCREWS 
AND  THREADED  FASTENSERS;  filed 
17  August  1988. 

Patent  Application  233,303: 
PRESERVATION  AND 
RESTORATION  OF  HEMOGLOBIN 
IN  BLOOD  SUBSTITUTES;  filed  9 
August  1968. 

Patent  Application  233,519: 
INTEGRATED  OPTIC 
POLARIZATION-SELECTIVE  PHASE 
MODULATOR;  filed  18  August  1988. 

Patent  Application  233,521:  SERIAL 
INTERFEROMETRIC  FIBER-OPTIC 
SENSOR  ARRAY;  filed  18  August 
1988. 

Patent  Application  236,696: 
HYDROSTATIC  SEALED  QUICK 
RELEASE  MECHANISM  FOR  UFE 
RAFTS;  filed  25  August  1988. 

Patent  Application  239.498:  OPTICAL 
PHASE  CONJUGATE  BEAM 
MODULATOR  AND  METHOD 
THEREFOR;  filed  1  September  1988. 

Patent  Application  242.678:  EFFICIENT 
DYNAMIC  PHASEFRONT 
MODULATION  SYSTEM  FOR  FREE- 
SPACE  OPTICAL 
COMMUNICATIONS;  filed  9 
September  1968. 

Patent  Application  245.176:  RING 
LASER  CAVITIES;  filed  16  September 
1988. 

Patent  Application  246.702:  AN 
UNDERWATER  MATEABLE 
ELECTRICAL  CONNECTOR:  filed  20 
September  1988. 

Patent  Application  246,703:  AN 
ELASTOMETRIC  ELECTRICAL 
ISOLATION  MEMBRANE^  filed  20 
September  1988. 

Patent  Application  247.801:  HIGH  PRF 
HIGH  CURRENT  SWITCH:  filed  16 
September  1988. 

Patent  Application  250.004:  FILMS  OF 
DITHOILENE  COMPLEXES  IN  GAS- 
DETECTING  MICROSENSORS:  filed 
27  September  1988. 

Patent  Application  253.635: 
CHEMILUMINESCENCE  IN 
MICROEMULSIONS;  filed  6  October 
1988. 

Patent  Application  254.552:  LOW 
POWER  CRYSTAL  DISPLAY 
BACKLIGHT:  filed  5  October  1988. 

Patent  Application  254,553:  INTERNAL 
SHIELD  GROUND  ADAPTER  FOR 
KICKPIPE  STUFFING  TUBES:  filed  5 
October  1988. 

Patent  Application  254,629: 
TECHNIQUE  FOR  IMPROVING 
LASER  DRILUNG  AND  CUTTING; 
filed  7  October  1988. 

Patent  Application  256.433: 
POLYBUTADIYNE  COATED 
CARBON  FIBER  REINFORCED 
POLYMER  COMPOSITES;  filed  12 
October  1988. 
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Patent  Application  256.680:  METHOD 
FOR  THE  PRODUCTION  OF  UPID 
BASED  TUBULES  BY  DOUBLE 
CYCLE:  filed  16  September  1988. 

Patent  Application  260.847:  A 
NARROW-BANDWIDTH  UNSTABLE 
LASER  RESONATOR:  filed  21 
October  ig8& 

Patent  Application  262,765: 
MONOLITHIC  MULTiaiANNFJ. 
DETECTOR  AMPUFIER  ARRAYS 
AND  CIRCUIT  CH.\NNELS;  filed  25 
October  1988. 

Patent  Application  270.555:  CPS  ALARM 
SYSTEM;  filed  14  November  1988. 

Patent  Application  271,830: 
PROGRAMMABLE  ANALOG 
VOLTAGE  MULTIPLIER  CIRCUIT 
MEANS:  filed  18  November  1988. 

Patent  Application  273,443:  CURING 
AGENT  FOR  HIGH  PERFORMANCE 
.       PHTHALONTTRILE  RESINS;  fded  18 
November  1986. 

Patent  Application  273,444: 
FLUOROPOLYMER  COATING  OF 
OPTICAL  FIBERS:  filed  18  November 
1988. 

Patent  Application  278.987: 
FABRICATION  OF  A  LOW 
FREQUENCY  STRUCTUREBORNE 
ISOLAl  ION  VIBRATION  MOUNT; 
filed  28  November  1988. 

Patent  Application  280.049: 
MONOLITHIC  RF  PROTECTION 
DEVICE  AND  METHOD  OF 
MANUFACTURE  FOR  USE  IN  EED; 
filed  5  December  1988. 

Patent  Application  292.145:  SYSTEM 
AND  METHOD  FOR  AIRBORNE 
GRAVITY  MEASUREMENT  USING 
INTERFEROMETRIC  POSITIONING 
FROM  SATELLITES;  filed  30 
December  198& 

Patent  Application  293.788:  OPTIC 
COMMUNICATION  SYSTEM;  filed  5 
January  1989. 

Patent  Application  294.621:  BATTERY 
POWERED  IL\NDHELD  EDDY 
CURRENT  INSTRUMENT;  filed  9 
January  1989. 

Patent  Application  301,301:  METHOD 
AND  APPARATUS  FOR 
EUMINATING  POLARIZATION- 
INDUCED  SIGNAL  FACING  L\ 
INTERiEROMETRIC  FIBER-OPTIC 
SENSORS  USING  INPUT- 
POLARIZATION  CONTROL  filed  25 
January  1989. 

Patent  Application  683,4-48:  VARIABLE 
CAMBER  TANDEM  BLADE  ROW 
FOR  TURBOMACHINES;  filed  19 
December  1984. 

Patent  Application  698,473:  SELECTIVE 
DETECTION  OF  SPECIES  IN 
COMPLEX  MATRICES  BY 
CHEMICAL  DERIVATIZATION  AND 
SECONDARY  ION  MASS 
SPECTROMETRY;  filed  5  February 
1985. 
i 


Patent  Application  737.753:  GAS 
RECIRCULATOR  FOR  ACYCUC 
MACHINES;  filed  16  December  1986. 

Patent  Application  749.975:  BIOCIDAL 
WAX  COMPOSITION  AND 
PREPARATION  -mEREOF;  filed  23 
December  1986. 

Date:  8  June  1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  AUemate  Federal 
Register  Liaison  Officer. 
|FR  Doa  89-13971  Filed  6-12-89;  8:45  ami 
BtUJNG  COOE  arMKAE-a 


DEPARTMENT  OF  ENERGY 
[Agreement  Na  DE-FC07-89ID128871 

Grant  and  Cooperative  Agreement 
Awards;  Babcock  and  WItcox 

agency:  Department  of  Energy. 

ACTION:  Intent  to  negotiate  and  award  a 
Cooperative  Agreement  Babcock  and 
Wilcox. 

SUHMAIIY:  Assessment  of  strength  , 

limiting  flaws  in  ceramic  heat  exchanger 
components.  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office 
(ID)  intends  to  negotiate  on  a 
noncompetitive  basis  with  Babcock  and 
Wilcox.  Lynchburg,  Virginia.  The 
Cooperative  Agreement  will  be  for 
continuing  work  with  DOE-ID  for  the 
development  of  a  method  to  predict  and 
detect  the  critical  flaw  size  in  a  heat 
exchanger  ceramic  tube  and  to  predict  a 
minimum  lifetime  under  industrial 
operating  conditions.  DOE  has 
determined  that  continuing  this  pr«ject. 
under  the  proposed  work,  has  a 
principal  purpose  of  stimulation  and 
support  for  the  public  purpose  of 
promoting  the  greater  industrial 
acceptance  of  ceramic  heat  excha:ig(;r 
or  radiant  tubes.  This  acceptance  would 
increase  national  energy  efficiency  in 
high  temperature  industrial  processes, 
such  as:  aluminum  remelting  furnaces, 
steel  forging  furnaces,  glass  melting 
furnaces,  and  hazardous  or  municipal 
waste  incinerators.  Babcock  and  Wilcox 
will:  (1)  Determine  the  effects  of  an 
industrial  environment  on  crack  growth 
in  ceramic  tubes.  (2)  predict  and  verify 
the  expected  industrial  lifetime  of 
ceramic  tubes  with  flaws,  and  (3) 
develop  acceptance  criteria  for  a 
ceramic  tube.  The  estimated  buJ^d  is 
$800,000.  A  "Determination  of 
Noncompetitive  Financial  Assistance" 
(DNCFA)  in  accordance  with  the  DOE 
financial  assistance  regulations  10  CFR 
Part  600.7  (2)(i)  (A)  and  (D)  was 
approved  on  May  10, 1989;  (A)  The 
activity  to  be  funded  is  necessary  to  the 
satisfactory  completion  of  or  is  a 


continuation  or  renewal  of,  an  activity 
presently  being  funded  by  DOE  or 
another  Federal  agency,  and  for  which 
competition  for  snpport  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  acbvity;  (D)  The 
application  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  snch  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications.  Public  response  may  be 
addressed  to  the  person  given  below. 

FOR  FURTHER  iKFORMATION  CONTACT 

U.S.  Department  of  Energy,  Idaho 
Operations  Office,  758  DOE  Place.  Idaho 
Falls.  Idaho  83402,  T.  Wade  Hillebrant, 
Contract  Specialist  (208)  526-0547. 

H.  Brent  Clarii, 

Director,  Contracts  Management  Division. 
(PR  Due  89-13990  Filed  6-12-89:  8:45  am] 

BILLtMG  COOC  C4S0-0MI 


Grant  and  Cooperative  Agreement 
Awards;  James  W.  Flatte 

agency:  U.S.  Department  of  Energj-. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARVT  The  Department  of  Energj- 
announces  that,  pursuant  to  10  CFR 
600.7(b)(2)(i)(A).  it  is  making  a  financial 
assistance  award  based  on  a 
continuation  of  an  activity  presently 
beins  f  jndod  by  DOE  under  Grant 
Ni]ml)i>r  DE-FG01-8rCEl5320.  to  James 
W.  Fl.itte  for  additional  development 
and  testing  of  a  wood  burning  stove.  Mr. 
Flatte  has  previously  received  this  grant 
It)  build  a  prototype  of  his  wood  burning 
stove  and  have  performance  tests 
conducted  by  the  University  of 
Ark.insas. 

T!u!  olijeclives  of  the  proposed  project 
arp  (i)  to  modify  the  second  prototype  to 
inc!jinorate  design  changes        ' 
recomniim  Jed  by  the  University  of 
.ArknnsHs  and  (2)  to  conduct  additional 
pcrturr.ance  tests  on  the  second 
prototypi'. 

FOR  FURTHER  INFORMATION  CONTACT: 
li.S.  Department  of  Energy.  Office  of 
P.'di uroment  Operations.  ATTN:  Rose 
Kt.ison.  MA^53.2. 1000  Independence 
A\  oiHif.  SW..  Washington  )X:  20.585. 

Tti'iinas  S.  Kccfe. 

l):rri  titr.  Contract  Opt  ••itii.ws  Division  "H", 
Offit  o  i>f  Procurement  Operations. 
|FR  U(x;.  89-13994  Filed  &-12-89:  8;45  am| 
BrLL!NG  COOC  USO-Ci-U 
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lAgrvMMnt  Na  OE-FC07-SMD12M2I 

Grant  and  Cooperating  Agreement 
Awards,  Pulae  Sclencea,  Inc 

AOINCV:  Department  of  Energy. 

ACHON:  Intent  to  negotiate  and  award  a 
Cooperative  Agreement  to  Pulse 
Sciences.  Inc. 

summary:  Comminution  via  arc 
shattering.  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office, 
intends  to  award  on  a  noncompetitive 
basis,  a  cooperative  agreement,  as  the 
result  of  ^n  unsolicited  proposal 
submitted  by  Pulse  Sciences.  Inc.,  5330 
Derry  Avenue,  Suite  J,  Agoura  Hills.  CA 
91301.  This  unsolicited  proposal  was 
submitted  in  response  to  a  Notice  of 
Program  Interest  published  in  the 
Commerce  Business  Daily  dated  April 
19, 1988,  and  is  accepted  for  support 
pursuant  to  the  provisions  of  10  CFR 
600.14(F).  The  cooperative  agreement 
will  support  research  to  develop  the 
concept  of  applying  pulsed,  electric  arc 
induced  shock  waves  to  produce  finely 
ground  ores  for  subsequent 
beneHciation.  Pulse  Sciences  will  (1) 
investigate  the  application  of  the  arc 
shattering  concepts  to  the  comminution 
of  ores  to  minus  50  microns,  (2)  perform 
an  assessment  to  determine  if  the  arc 
shattering  concept  has  the  potential  to 
achieve  a  0.01  Quad/year  energy 
savings  and  whether  or  not  the  process 
will  be  economically  attractive  to 
industry.  DOE  Funding  for  this  project 
will  amount  to  $124,606  for  Phase  I,  and 
$250,159  for  Phase  II.  Pulse  Sciences 
unsolicited  proposal  has  been  accepted 
for  DOE  financial  assistance  based  on 
its  meeting  the  criteria  outlined  in  the 
following  paragraphs  listed  under  10 
CFR  Part  600.14:  (a)  The  activity  to  be 
funded  is  an  innovative  approach 
relevant  to  a  public  purpose,  (d)  The 
applicant  possesses  the  facilities  and 
techniques  necessary  to  achieve  the 
proposed  project's  objectives. 

POM  FURTHtR  INFORMATION  CONTACT. 

U.S.  Department  of  Energy:  Idaho 
Operations  Offlce;  Attention:  J.  P. 
McCowan.  Contracts  Management  ' 
Division:  785  DOE  Place.  Idaho  Falls, 
iduho  83402.  (208)  520-8779. 

Issued  this  1st  day  of  June  at  Idaho  Falls. 
Iduha 

II.  Brani  CUrk. 

Dirvctor,  Contracts  Management  Division. 

|FR  Doc.  8&-13091  Filed  6-12-89: 8:45  am] 
MUMO  COM  •4IO-ei4l 


Grant  and  Cooperative  Agreement 
Awards;  State  of  Texas 

AQENCV:  Bartlesville  Project  O^ice. 

DOE. 

action:  Notice  of  intent  to  negotiate  a 

grant  with  the  State  of  Texas. 

summary:  a  Field  Laboratory  for 
Improved  Oil  Recovery.  The  U.S. 
Department  of  Energy  (DOE). 
Bartlesville  Project  Office,  through  the 
DOE  Idaho  Operations  Office,  intends  to 
negotiate  on  a  noncompetitive  basis,  a 
cost-share  grant  with  the  State  of  Texas. 
All  technical  and  scientific  aspects  will 
be  conducted  by  the  University  of 
Houston.  Houston  Petroleum  Research 
Center  (HPRC)  through  a  subcontract. 
The  action  is  prompted  by  the 
consummation  of  Annex  III  to  the 
Memorandum  of  Understanding 
between  DOE  and  the  State  of  Texas, 
which  defines  the  research  proposal  and 
the  participants,  and  specifies  cost 
sharing.  The  grant  will  be  used  by  the 
University  of  Houston,  HPRC  to 
establish  a  field  laboratory  for  research 
in  the  area  of  improved  oil  recovery. 
Friendswood  (Webster)  field,  which 
produces  from  multiple  Frio  Sands 
located  15  miles  southeast  of  the 
University  of  Houston,  will  be  the 
demonstration  field.  The  participant 
shall  (1)  conduct  a  high  resolution  3D 
seismic  survey  in  the  demonstration 
field,  (2)  develop  a  complete  evaluation 
of  local  flood  efficiency  in  different 
parts  of  the  demonstration  reservoir,  (3) 
use  diverse  methodology  to  evaluate  the 
potential  recovery  of  the  remaining  oil  in 
the  test  reservoir,  (4)  develop  cross-well 
seismic  tomography,  and  (5)  transfer  the 
learned  technologies  to  oil  operators 
through  publications  and  workshops. 
The  University  of  Houston,  HPRC  will 
make  available  to  this  research  project 
the  state  well  records,  geological  data 
archives,  well  samples,  and  computer 
resources. 

The  authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  (DNCFA)  is  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2)(i).  (B),  (C)  and  (D).  The 
activities  proposed  in  Annex  III  to  the 
agreement  between  the  U.S.  Department 
of  Energy  and  the  State  of  Texas  are  in 
support  of  a  public  purpose  and  are  as 
directed  by  the  agreement.  This  activity 
would  be  conducted  by  the  State  of 
Texas  using  their  own  resources, 
however.  DOE  support  of  the  activity 
would  enhance  the  public  benefits  to  be 
derived  by  allowing  more  thorough 
interpretation  of  reservoir  architecture. 
DOE  knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  activity.  The  applicant  is  a  unit  of 


Government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  State  of  Texas  through  its 
subcontractor.  University  of  Houston. 
Houston  Petroleum  Research  Center, 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully  based 
on  unique  equipment,  proprietary  data, 
technical  expertise  or  other  such  unique 
qualifications.  The  applicant  has  access 
to  data  relative  to  the  proposed 
activities  that  will  be  identified  and 
structured  and  made  available  to 
developers,  decision-makers,  and 
researchers.  The  grant  term  is  for  two 
years  at  an  estimated  cost  of 
$800,000.00.  This  funding  level  will  be 
shared  50  percent  DOE  and  50  percent 
State  of  Texas.  Public  response  may  be 
addressed  to  the  contract  specialist 
stated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Idaho 
Operations  Office,  785  DOE  Place,  Idaho 
Falls.  Idaho  83402.  Trudy  A.  Thome. 
Contract  Specialist  (208)  526-9519. 

Date:  May  25. 1S89. 
H.  Brent  Claris 

Director,  Contracts  Management  Division. 
[FR  Doc.  89-13992  Filed  6-12-89:  8:45  am] 
BIUJNO  CODE  •4S0-01-M 


Office  of  Fossil  Energy 

(ERA  Docket  No.  BS-05-NQ] 

Tarpon  Gas  Ittarketlng  Ltd^  Order 
Granting  Auttiorization  to  Export 
Natural  Gas 

agency:  Office  of  Fossil  Energy.  DOF. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 

summary:  The  OHice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tarpon  Gas  Marketing  Ltd.  (Tarpon 
Gas)  authorization  to  export  natural  gas 
from  the  United  States  to  Canada.  The 
order  issued  in  ERA  Docket  No.  8&-05- 
NG  authorizes  Tarpon  Gas  to  export  up 
to  100  Bcf  of  domestic  gas  over  a  two- 
year  term  from  the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13.  1989  /  Notices 


25161 


Issued  in  Washington.  DC.  June  5. 1989. 
|.  Allen  Wampler. 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  89-13993  Filed  6-12-89:  8:45  am| 

MUmO  CODE  «4S(MI1-4I 


Federal  Energy  Regulatory 
Commission 

IProiect  No.  7841-007  New  York] 

Enerco  Corp.;  Availability  of 
Environmental  Assessment 

June  8, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  to  major 
license  for  the  proposed  New  York  State 
Dam  Hydroelectric  Project  located  on 
the  Mohawk  River  in  Saratoga  and 
Albany  counties,  near  the  towns  of 
Waterford  and  Cohoes,  New  York,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

(PR  Doc.  89-14035  Filed  6-12-89:  8:45  am] 
BiLUNG  CODE  6717-01-11 


(Docket  No.  TQ89-3-31-000] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Stieets  Reflecting 
Quarterly  PGA  Adjustment 

June  7, 1989. 

Take  notice  that  on  June  1, 1989.  Arkla 
Energy  Resources  (AER),  a  division  of 
Arkla,  Inc..  tendered  for  filing  the 
following  tariff  sheets  to  become 
effective  July  1, 1989: 

Original  Volume  No.  3 

4th  Revised  Sheet  No.  185.1 

First  Revised  Volume  No.  1 

51st  Revised  Sheet  No.  4 


First  Revised  Volume  No.  1 

4th  Revised  Sheet  No.  7A 

AER  states  that  these  tariff  sheets 
reflect  its  first  quarteriy  PGA  filing 
made  subsequent  to  its  annual  PGA 
effective  April  1, 1989  under  the 
Commission's  Order  Nos.  483  and  483- 
A. 

AER  states  the  proposed  changes 
would  decrease  its  system  cost  by 
$41,064  and  its  revenue  from 
jurisdictional  sales  and  services  by 
$6,958  for  the  PGA  period  of  July.  August 
and  September  1989  as  adjusted. 

AER  states  that  included  in  this  filing 
are  copies  of  the  following  revised  tariff 
sheet  to  correct  the  current  adjustment 
rate  filed  in  AER's  annual  PGA  filing 
elective  April  1. 1989  in  Docket  No. 
TA89-1-31  ft-om  ($.0682)  to  ($.05036)  or 
$.0146  per  MMBTU. 

First  Revised  Volume  No.  1 

2nd  Substitute  50th  Revised  Sheet  No.  4 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Commission.  825  North  Capitol 
Street  NE..  Washington,  D.C.  20426.  in 
accordance  with  §§  1.8  and  1.10  of  the 
Commission's  rules  of  practice  and 
procedue  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  14, 1989.  Protests 
will  be  considerd  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availale  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(PR  Doc.  89-14021  Filed  6-12-89:  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP89-98-005] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

June  7, 1989. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG  "),  on  June  1. 1989. 
tendered  for  filing  the  following  tariff 
sheet  to  revise  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 
Second  Substitute  First  Revised  Sheet 

No.  61 G7 

CIG  states  that  the  above-referenced 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commissions's  Order  issued 
May  17, 1989,  in  this  docket  and  is  to  be 
effective  April  1. 1989. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 


this  proceeding  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  14. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  {r^ 
Acting  Secretary. 

|FR  Doc.  89-14025  Filed  6-12-89:  8:45  am| 
BILiiNG  CODE  6717-01-11 


[Docket  Nos.  TAS8-2-23-O01.  RP8S-176- 
002,  and  TO89-2-23-O01  ] 

Eastern  Stiore  Natural  Gas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

June  7. 1989. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  [ESNGj  tendered 
for  filing  on  June  2, 1989  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  proposed  tariff  sheets  to 
be  effective  June  1, 1988. 

FERC  Gas  Tariff  Original  Volume  No.  1 

6th  Revised  Sheet  No.  247 
3rd  Revised  Sheet  No.  247A 
2nd  Revised  Sheet  No.  247B 
2nd  Revised  Sheet  No.  247C 
Original  Sheet  No.  247D 
6th  Revised  Sheet  No.  248 
5th  Revised  Sheet  No.  249 
4th  Revised  Sheet  No.  250 
4th  Revised  Sheet  No.  251 
2nd  Revised  Sheet  No.  251A 

E.SNG  states  that  the  purpose  of  such 
revised  tariff  sheets  is  to  comply  with 
the  Commission's  directives  issued  in 
Docket  Nos.  TA8&-2-23  and  TQ89-2-23 
with  respect  to  certain  tariff  language 
regarding  ESNG's  PGA  treatment  of 
storage  gas  and  to  make  certain 
revisions  to  its  PGA  in  order  to  bring  it 
into  full  and  complete  comphance  with 
the  Commission's  Regulations  at 
§  154.301  et  al. 

ESNG  further  stales  the  tariff  sheets 
filed  herein  reflect  tariff  language 
revisions  only  and  thus  have  no  impact 
on  the  PGA  rates  ESNG  has 
implemented  since  June  1, 1988. 


^»WS^>  \«V  uK  I    N  '  1    T"?  I 
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ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enei^y  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  14. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A.  Watson,  Jr.. 
Acting  Secretary. 

|FR  Doc.  89-14026  Filed  6-12-89;  8:4S  am| 
wujNO  COM  srir-oi-M 


(Docket  No.  RP8»-5O-000,  et  •!.] 

Rorida  Qas  TransmlMlon  Co.;  Informal 
Settlement  Conferences 

June  7. 1969. 

Take  notice  that  informal  settlement 
conferences  will  be  convened  in  the 
above-captioned  proceeding  on  June  20 
and  21  and  on  June  27  and  28, 1989.  at 
10:00  a.m.  at  the  ofHces  of  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC. 

Participants,  as  defined  by  18  CFR 
385.102(b).  are  invited  to  attend.  For 
additional  information  contact  Donald 
A.  Heydt.  (202)  357-6570,  or  John  J. 
Keating.  (202)  357-5762. 
Unwood  A.  Watson,  )r., 
Acting  Secretary. 
|FR  Doc.  89-14034  Filed  6-12-«9;  8:45  am] 

MUMQ  COM  C717-01-«l 


IDoctitt  No.  TCM9-9-51-0001 

Great  Lakes  Qas  Transmission  Co; 
Proposed  Changas  In  FERC  Gas  Tariff 
Purchaaad  Qas  Ad|ustm«nt  Clause 
Provisions 

iunc  7. 1989. 

Take  notice  that  Great  I.,akes  Gas 
Transmission  Company  ("Great  L,akes") 
on  June  1, 1989.  tendered  for  Tiling 
Second  Substitute  Twenty-First  Revised 
Sheet  Nos.  57(i)  and  57(ii)  and  Second 
Substitute  Eighth  Revised  Sheet  No. 


57(v)  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Great  Lakes  states  the  above  tariff 
sheets  reflected  revised  current  IKJA 
rates  for  the  months  of  May.  June  and 
Julv.  1989.  The  tariff  sheets  were  filed  as 
an  Out  of  Cycle  PGA  to  reflect  the  latest 
estimated  gas  cost  as  provided  to  Great 
Lakes  by  its  sole  supplier  of  natural  gas. 
TransCanada  Pipelines  Limited 
("TransCanada").  These  pricing 
arrangements  were  the  result  of  contract 
renegotiation  between  each  of  Great 
Lakes'  resale  customers  and  the 
supplier. 

Great  Lakes  requested  waiver  of  the 
notice  requirements  of  the  provisions  of 
S  154.309  of  the  Commission's 
Regulations  and  any  other  necessary 
waivers  so  as  to  permit  the  above  tariff 
sheets  to  become  effective  as  requested 
in  order  to  implement  the  gas  pricing 
agreements  between  Great  Lakes'  resale 
customers  and  TransCanada  on  a  timely 
basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu*.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  14, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  89-14022  Filed  8-12-89:  8:45  am) 

•lUJNO  COOE  •717-01-M 


(Docket  No.  RP89-186-000] 

Great  Lakes  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

)une  7. 1989. 

Take  notice  that  on  June  1. 1989.  Great 
L.akes  Gas  Transmission  Company 
("Great  Lakes"),  tendered  for  filing 
proposed  changes  to  the  following  tariff 
sheets  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  2. 

First  Revised  Volume  No.  1 

Nineteenth  Revised  Sheet  No.  4 
Twenty-Second  Revised  Sheet  No.  57(i) 
Twenty-Second  Revised  Sheet  No.  57(ii) 
Ninth  Revised  Sheet  No.  57(v) 


Original  Volume  No.  2 

Twenty-Third  Revised  Sheet  No.  53 
Fourteenth  Revised  Sheet  No.  77 
Eighth  Revised  Sheet  No.  223 
Eighth  Revised  Sheet  No.  245 
Seventh  Revised  Sheet  No.  294 
Second  Revised  Sheet  No.  437 
First  Revised  Sheet  No.  465 
Second  Revised  Sheet  No.  466 
First  Revised  Sheet  No.  603 
First  Revised  Sheet  No.  665 
First  Revised  Sheet  No.  666 
First  Revised  Sheet  No.  700 

Great  Lakes  states  that  these  tariff 
sheets  were  filed  under  protest  pursuant 
to  the  Federal  Energy  Regulatory 
Commission's  ("Commission")  orders  of 
March  31  and  May  10, 1989,  in  Docket 
No.  RP89-53-000.  They  were  filed  under 
the  requirements  of  §  154.303(e)  of  the 
Commission's  Regulations.  Great  Lakes 
states  that  it  has  filed  a  request  for 
rehearing  on  the  Commission's  order  of 
March  31, 1989,  which  request  for 
rehearing  was  pending  before  the 
Commission  at  the  time  of  the 
submission.  Great  Lakes  further  states 
that  its  filing  is  made  under  protest  and 
without  further  prejudice  to  Great  Lakes' 
position  in  its  request  for  rehearing. 

Great  Lakes  states  that  these  tariff 
sheets  establish  new  base  tariff  rates  to 
be  effective  July  1, 1989,  based  on  actual 
costs  for  the  base  period  ended 
February  28, 1989  with  annualizing 
adjustments  as  permitted  by 
i  154.303(e)(1)(B)  of  the  Commission's 
Regulations.  The  cost  of  gas  purchased 
included  in  the  cost  of  service  study  is 
based  on  the  purchase  gas  adjustment 
filing  approved  by  the  Commission  on 
May  12. 1989  in  Docket  No.  TQ89-7-51- 
000.  Great  Lakes  states  TQ89-7-51-51- 
000.  Great  Lakes  states  that  in  this  filing 
it  is  continuing  to  utilize  the  cost 
classification,  allocation  and  rate  design 
methodology  previously  approved  by 
the  Commission  for  use  on  its  system. 

Great  Lakes  states  that  the  annualized 
volumes  multiplied  by  its  present  base 
tariff  rates,  adjusted  for  the  I'GA 
approved  by  the  Commission  on  May  12, 
1989  in  Docket  No.  TQ89-7-51-000, 
produce  revenues  in  excess  of  the  filed 
cost  of  service.  Great  Lakes  states  that 
the  restated  base  tariff  rates  proposed  in 
the  filing  have  been  determined  on  the 
basis  of  the  filed  cost  of  service  and 
accordingly  reflect  a  reduction  in  annual 
revenues  of  approximately  $17.4  million. 
The  new  base  tariff  rates  are  proposed 
to  be  effective  July  1, 1989. 

Great  Lakes  further  states  that  copies 
of  its  filing  have  been  served  upon  each 
of  its  customers  and  the  Public  Service 
Commissions  of  Minnesota.  Wisconsin  ' 
and  Michigan. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Norih  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  14, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  89-14033  Filed  6-12-89;  8:45  am) 
BILUNG  COOE  6717-01-«l 


(Docket  No.  TM89-2-37-000] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

June  7, 1989. 

Take  notice  that  on  June  1. 1989. 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

Fifty-Third  Revised  Sheet  No.  10 
Twenty-Ninth  Revised  Sheet  No.  10-A 

Original  Volume  No.  1-A 

Seventh  Amended  Fifteenth  Revised 
Sheet  No.  201 

Original  Volume  No.  2 
Ninth  Revised  Sheet  No.  2.3 

Northwest  states  that  the  prupose  of 
this  filing  is  to  update  its  Commodity 
SSP  Charge  (Order  No.  500  buyout/ 
buydown  costs)  to  reflect  interest 
applicable  to  April  through  June  1989. 
The  proposed  revised  Commodity  SSP 
charge  is  1.80<(  per  MMBtu.  to  be 
effective  July  1. 1989. 

Northwest  states  that  a  copy  of  this 
filing  has  been  sent  to  all  parties  of 
record  in  docket  No.  RP89-137  and  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 


before  June  14, 1989.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

|FR  Doc.  89-14029  Filed  &-12-89:  8:45  am] 

SIUJNO  CODE  nn-Ai-M 

(Docket  No.  TQ89-4-37-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  Sales  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustment 

June  7, 1989. 

Take  notice  that  on  June  1, 1989. 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16. 
Purchased  Gas  Cost  Adjustment 
Provision  ("PGA  ")  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  Such 
change  in  rates  is  for  the  purpose  of 
reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas  for  the 
three  months  ending  September  30. 1989. 

Northwest  states  that  the  current  PGA 
adjustment  aggregates  to  a  decrease  of 
27.61$  per  MMBtu  in  the  commodity  rate 
for  all  rate  schedules  affected  by  and 
subject  to  the  PGA.  The  proposed 
change  in  Northwest's  commodity  rates 
for  the  third  quarter  of  1989  would 
decrease  sales  revenues  by 
approximately  $965,798.  The  instant 
filing  also  provides  for  a  minor 
reduction  in  the  demand  components  of 
Northwest's  gas  sales  rates.  The 
proposed  rate  changes  have  been 
reflected  on  Fifty-Second  Revised  Sheet 
No.  10  with  an  effective  date  of  July  1. 
1989. 

A  copy  of  this  filing  is  being  served  on 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  14, 1989.  F»rotests  will  be 
considered  by  the  Commission  in 
determ.ining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  89-14030  Filed  6-12-89;  8:45  am| 

nUJNG  CODE  •717-01-M 


[Docket  No.  RP89-1 43-001 ) 

Pacific  Offshore  Pipeline  Co^ 
Compliance  Filing 

June  7, 1989. 

Take  notice  that  on  June  1, 1989, 
Pacific  Offshore  i*ipeline  Company 
(POPCO)  filed  certain  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  1.  to  be  effective  April  1. 1989. 

POPCO  states  that  this  filing  complies 
with  the  Commission's  order  of  May  2. 
1989. 

POPCO  states  that  a  copy  of  this  filing 
is  being  served  on  all  parties  of  record 
in  this  proceeding  and  on  all 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  C.F.R.  385.214,  385.211 
(1988)].  All  such  protests  should  be  filed 
on  or  before  June  14, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Unwood  A.  Watson.  |r.. 
Acting  Secretary. 

(FR  Doc.  89-14018  Filed  6-12-89:  8:45  am] 
BHXINQ  COK  •717-Ot-ll 


(Docket  No.  RP89-144-001] 

Pacific  Interstate  Offshore  Co.; 
Compliance  Filing 

Take  notice  that  on  June  1. 1989. 
Pacific  Interstate  Offshore  Company 
(PIOC)  filed  certain  revised  tariff  sheets 
to  its  FERC  Cas  Tariff,  Original  Volume 
1.  to  be  effective  April  1, 1989. 
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PIOC  states  that  this  filing  complies 
with  the  Commission's  order  of  May  3, 
1989. 

PIOC  sates  that  a  copy  of  this  flling  is 
being  served  on  all  parties  of  record  in 
this  proceeding  and  on  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  sliould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.214.  385.211 
[1988]].  All  such  protests  should  be  Hied 
on  or  before  June  14, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  Hie  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Unwood  A.  WaUon, 
Acting  Secretary. 

(FR  Doc.  80-14019  Filed  6-12-89;  8:45  am] 
wixMO  COM  mr-oi-M 


I  Docket  Na  TQt»-3-ft-0001 

Sea  Robin  Pipe  Un«  Co^  Filing  of 
RevlsMl  Tariff  ShMta 

|une  7. 1989. 

Take  notice  that  on  May  31. 1989.  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  the  following  tariff 
sheet: 

Original  VolunM  N&  1. 

Fifty-Seventh  Revised  Sheet  No.  4 

Sea  Robin  states  that  the  proposed 
effective  date  of  the  above  referenced 
tariff  sheet  in  this  docket  is  July  1. 1989. 
The  above  referenced  tariff  sheet  is 
being  filed  pursuant  to  S9  154.304  and 
154.308  of  the  Commission's  regulations 
to  reflect  the  changes  in  the  purchased 
gas  cost  adjustment  provisions 
contained  in  Sections  1  and  4  of  the 
General  Terms  and  Conditions  of  Sea 
Robins  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

Sea  Robin  states  that  the  tariff  sheet 
is  filed  to  reflect  a  decrease  in  gas  cost 
of  $.0027  under  Rate  Schedule  X-1  and 
X-2.  This  produces  a  current  effective 
commodity  charge  of  $3.2207.  Sea  Robin 
states  that  there  is  no  change  in  gas  cost 
under  Rate  Schedules  X-7  and  X-8. 

Sea  Robin  states  that  the  revised  tariff 
sheet  and  supporting  data  are  being 
trailed  to  its  jurisdictional  sales 


customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  14, 
1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  niing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ltnwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-14027  Filed  6-12-«».  8:45  am] 
MLUNQ  cooe  nn-<n-m 

[Docket  Na  RP8»-141-002] 

Sea  Robin  Pipallna  Co.;  Compliance 
Filing 

June  7. 1989. 

Take  notice  that  on  May  30. 1989.  Sea 
Robin  Pipeline  Company  [Sea  Robin) 
submitted  for  Bling  a  revised  tariff  sheet 
and  certain  workpapers  with  narrative 
descriptions  in  response  to  the 
Commission's  April  28. 1989  Order  in 
this  proceeding.  The  revised  tariff  sheet 
tendered  for  filing  is  part  of  Sea  Robin's 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

To  Be  Effectiva  April  1. 1988: 
Substitute  Original  Sheet  No.  4-D 

Sea  Robin  states  that  certain 
workpapers  and  supporting  narrative 
descriptions  are  being  submitted  under 
seal  and  subject  to  S  381.112  of  the 
Commission's  Regulations.  On  May  8. 
1989.  Sea  Robin  states  that  it  filed  for  a 
Protective  Order  in  this  proceeding,  but 
at  the  time  of  this  filing.  Sea  Robin  is  not 
aware  whether  a  Protective  Order  has 
been  issued  in  Docket  No.  RP89-141. 
Once  issued,  Sea  Robin  will  make  this 
information  available  to  all  eligible 
parties  who  have  executed  a  non- 
disclosure certificate  pursuant  to  the 
Protective  Order. 

Sea  Robin  states  that  the  remaining 
workpapers  and  supporting  narrative 
descriptions  will  be  available  for  review 
by  appointment  in  Sea  Robin's  Houston. 
Texas  or  Washington.  DC  offices 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  such  accordance  with 
§§  285.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  of  protest  should  be  filed  on  or 
before  June  14, 1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
[FR  Doc.  69-14020  Filed  6-12-89;  8:45  am] 

MLUNO  COOE  6717-01-M 


[Docket  No.  RP89-1 19-003] 

Texas  Gas  Transmlsalon  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

June  7, 1989. 

Take  notice  that  on  June  1. 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  2 

Second  Revised  Sheet  No.  484 
Sixth  Revised  Sheet  No.  558 
Fourth  Revised  Sheet  No.  591 
Third  Revised  Sheet  No.  1085 

Texas  Gas  states  that  these  tariff 
sheets  were  omitted  from  its  filing  made 
in  the  above-referenced  docket  on 
March  30, 1989. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's  its  sales 
and  transportation  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
flling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  14. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  89-14023  Filed  6-12-69;  8:45  amj 

BtLLINQ  COOE  S717-«1-M 


[Docket  No.  TA89-1-29-000] 

Transcontinental  Gas  Pipe  Line  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

June  7. 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  June  2, 1989,  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Second  Revised  Volume  No.  1. 
Such  sheets  are  proposed  to  be  effective 
August  1, 1989. 

Fifty-Ninth  Revised  Sheet  No.  12 
Fifty-Sixth  Revised  Sheet  No.  15 
Fourteenth  Revised  Sheet  No.  15-A 

Transco  states  these  sheets  reflect  an 
overall  rate  increase  as  compared  to  the 
currently  effective  rates  of  138.8t  per  dt 
in  the  commodity  charge  under  the  CD, 
G.  OG,  PS,  E,  ACQ  and  S-2  Rate 
Schedules. 

Transco  states  that  the  increase  of 
138.9(  per  dt  is  comprised  of  (i)  a  100.9( 
per  dt  increase  related  to  the  current  gas 
portion  of  commodity  rates,  (ii)  a  24.0^ 
per  dt  increase  in  the  Surcharge 
Adjustment,  and  (iii)  a  14.0^  per  dt 
increase  in  the  Special  Transition  Gas 
Cost  Surcharge. 

Transco  states  that  the  instant  PGA 
filing  reflects  a  projected  average  cost  of 
purchased  gas  of  378.12e/dt  for  the 
quarterly  period  August  through  October 
1989.  System  Sales  are  projected  to  be 
approximately  335  MDT  per  day  based 
on  Transco's  status  as  an  open  access 
pipeline. 

Transco  further  states  that  it  has  filed 
the  necessary  schedules  in  order  to 
comply  with  §  154.305  and  FERC  Form 
542.  Transco  has  also  filed  a  9-track 
magnetic  tape  as  required  by  FERC 
Form  542. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers,  and  interested 
State  Commissions.  In  accordance  with 
the  provisions  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorthCapitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  27, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  89-14031  Filed  6-12-89:  8:45  am] 

BILLING  CODE  e717-01-M 

[Docket  No.  RP89-163-001] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  7, 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  June  2, 1989,  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Second  Revised  Volume  No.  1. 
Such  tariff  sheets  are  proposed  to  be 
effective  June  1, 1989. 

Substitute  Fifty-Eighth  Revised  Sheet 

No.  12 
Substitute  Fifty-Fifth  Revised  Sheet  No. 

15 

Transco  states  that  this  filing 
incorporates  its  currently  effective 
commodity  cost  of  gas  and  fuel  into  the 
rates  which  became  effective  June  1, 
1989  pursuant  to  the  Commission's  order 
issued  May  31, 1989  in  Docket  Nos. 
RP89-163-000,  et  al. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  those 
customers.  State  Commissions,  and 
interested  parties  which  received  copies 
of  Transco's  May  1, 1989  filing  in  Docket 
No.  RP89-163-000.  in  accordance  with 
the  provision  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  14, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Ihiblic  Reference 

Room. 

Linwood  A.  Watson,  fr^ 

Acting  Secretary. 

[FR  Doc.  89-14032  Filed  6-12-89:  8:45  amJ 

BILLING  COOE  (717-01-11 


[Docket  No.  TQ89-3-1 1-000} 

United  Gas  Pipe  Line  Co.;  niing  of 
Revised  Tariff  Sheets 

June  7, 1989. 

Take  notice  that  on  May  31. 1989. 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  to  its  FERC  Gds  Tariff 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets: 


To  Be  Effective  July  1. : 

Eighty-Sixth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  4.1 
Fifth  Revised  Sheet  No.  4-0 

United  states  that  these  tariff  sheets 
are  filed  pursuant  to  §§  154.304  and 
154.308  of  the  Commission's  regulations 
to  reflect  the  changes  in  the  purchased 
gas  cost  adjustment  provisions 
contained  in  Section  19  of  United's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l. 

United  states  that  these  tariff  sheets 
reflect  a  Current  Adjustment  to  the 
commodity  gas  rate  of  $(.0860)  per  Mcf  a 
Cumulative  Adjustment  to  the 
commodity  gas  rate  of  $(.2016)  per  Mcf 
and  a  surcharge  adjustment  of  $.1264  per 
Mcf.  This  filing  proposes  an  increase  to 
the  gas  cost  component  of  United's 
current  effective  commodity  rates  of 
$.0540  per  Mcf  when  compared  to  the 
gas  cost  component  of  rates  currently  in 
effect  pursuant  to  TQ89-2-ll-00a 

United  states  that  the  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  such  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
regulations.  All  such  motions  of  protest 
should  be  filed  on  or  before  June  14. 
1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Uowood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  89-14028  Filed  e-12-«9;  8:45  am| 

MJJNQ  COM  t717-«1-M 

(Docket  No.  TAt9-1-43-0031 

WINiams  Natural  Gas  Co.  Proposed 
Changes  in  FERC  Gas  Tariff 

lune  7. 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  May  30. 1988. 
tendered  for  filing  Revised  Eleventh 
Revised  Sheet  No.  6  to  its  EFRC  Gas 
Tariff.  Original  Volume  No.  1.  The 
proposed  effective  date  of  this  tariff 
sheet  is  May  1. 1989. 

WNG  states  that  the  above  mentioned 
tariff  sheet  is  being  filed  in  compliance 
with  Ordering  Paragraph  (B)  of  the 
Commission's  Order  issued  April  27. 
1988  in  this  Docket.  WNG  is  also  filing  a 
separate  binder  for  additional 
supplemental  information  rquired  by 
Ordering  Paragraph  (C)  of  the  order. 

Revised  Eleventh  Revised  Sheet  No.  6 
reflects  increased  rates  which  reflect: 

(1)  A  $.0033  per  Mcf  increase  in  the 
Cumulative  Adjustment  due  to  an 
increase  in  WNG's  projected  gas 
purchase  costs.  This  Adjustment  is 
unchanged  from  that  previously 
proposed  in  the  March  1. 1989  filing. 

(2)  A  $.4350  per  Mcf  increase  in  the 
Surcharge  Adjustment  (to  a  positive 
12991  per  Mcf  from  a  negative  $.1359 
per  Mcf)  to  amortize  the  Deferred 
Purchased  Gas  Cost  Subaccount 
Balance.  This  decrease  in  the  Surcharge 
Adjustment  from  that  previously 
proposed  in  the  March  1, 1989  filing  is 
the  result  of  deleting  the  $18.7  million  of 
pricing  disputes  from  this  filing. 

WNG  states  that  certain  information 
concerning  it  gas  purchase  contracts  is 
privieged  and  confidental  and  has  been 
deleted  from  public  copies  and  that 
public  copies  of  its  filing  were  served  on 
all  jurisdicational  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington  DC  20426,  in  accordance 
with  99  385.211.  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  should  be  filed  on  or  before 
June  14. 1989.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 


proceeding  need  not  file  a  motion  to 

intervene  in  this  matter.  Copies  of  this 

fliing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  89-14024  Filed  6-12-89: 8:45  am) 

WUINQ  COOC  6717-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3601-4) 

Availability  of  Report;  Municipal  Solid 
Wast* 

aoency:  Environment!  Protection 

Agency  (EPA). 

action:  Notice  of  Availability. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today 
announces  public  availability  of  a 
document  entitled,  "Characterization  of 
Products  Containing  Lead  and  Cadmium 
in  Municipal  Solid  Waste  in  the  United 
States.  1970  to  2000."  This  report 
characterizes  the  products  contributing  1 
percent  or  more  of  the  lead  and 
cadmium  disposed  in  municipal  solid 
waste  over  the  time  period  1970  to  1986. 
with  projections  to  the  year  2000.  The 
Agency  intends  to  use  this  document  to 
further  activities  in  the  reduction  of 
sources  of  toxicity  in  municipal  solid 
waste. 

ADDRESSES:  The  report  is  available  for 
review  at  all  EPA  libraries  and  in  the 
EPA  RCRA  docket,  room  2427.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460.  from 
9:30  am  to  3:30  pm.  Monday  through 
Friday,  except  Federal  holidays; 
telephone  (202)  475-9327.  The  RCRA 
docket  identification  number  for  the 
report  is  F-89-CLCA-FFFFF. 

The  public  may  copy  a  maximum  of  50 
pages  of  material  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  15  cents  per  page.  This 
document  is  also  available  through  the 
National  Technical  Information  Service 
(NTIS).  5258  Port  Royal  Road. 
Springfield,  Virginia  22161,  telephone 
(703)  487-4650.  The  complete  report  is 
available  by  Order  No.  PB89-151039, 
cost  $28.95  or  $6.95  on  microfiche. 
FON  FURTHER  INFORMATION  CONTACT: 
For  general  information,  or  free  copies 
of  the  Executive  Summary  of  the  report, 
call  the  RCRA  Hotline  at  (202)  382-3000 
or  toll  free  at  (800)  424-9346  outside  the 
Washington.  DC  metropolitan  area.  For 
technical  information  on  the  report, 
contact  Paul  Kaldjian.  Offlce  of  Solid 
Waste  (OS-301).  U.S.  Environmental 


Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  (202)  382-2349. 
SUPPLEMENTARY  INFORMATION:  In  1979. 
under  the  authority  of  Section  1008(a)(3) 
and  4004(a)  of  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  EPA  promulgated  "Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices"  (40  CFR  Part 
257).  The  criteria  include  environmental 
performance  standards  for  determining 
which  solid  waste  disposal  facilities  and 
practices  pose  a  reasonable  probability 
of  adverse  effects  on  human  health  and 
the  environment.  In  1984.  Congress 
passed  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA),  which  include 
major  provisions  regarding  the  solid 
waste  regulatory  program.  These 
amendments  require  that  EPA  revise  the 
criteria  for  facilities  that  may  receive 
household  hazardous  waste  or  small 
quantity  generator  hazardous  waste. 
Public  concerns  and  landfill  capacity 
issues  also  have  focused  EPA  efforts  on 
municipal  solid  waste  issues. 

State  and  local  governments  charged 
with  municipal  solid  waste  disposal  are 
experiencing  a  growing  shortage  of 
landfill  space  in  many  regions  of  the 
country.  As  landfill  capacity  decreases, 
jurisdictions  increasingly  are  turning  to 
options  such  as  recycling  and  municipal 
waste  combustion  (MWC)  as  means  of 
reducing  waste  volume.  Currently,  there 
are  approximately  140  combustion 
facilities  operating  in  the  U.S.,  many 
with  resource  recovery  capabilities 
(typically  steam  or  electricity 
generation). 

Increased  use  of  resource  recovery  (or 
incineration)  has  raised  public  concerns 
over  health  and  environmental  hazards 
of  incineration  and  the  disposal  of  the 
resulting  ash.  One  concern  associated 
with  municipal  waste  combustion  is  that 
heavy  metals  lead  and  cadmium  in 
particular)  have  been  found  in  analytical 
tests  of  the  ash  from  these  facilities. 
Inhalation  of  the  ash  derived  from 
incinerator  emissions  and  fugitive  dust 
from  handling/disposal  operations  as 
well  as  potential  ground-water 
contamination  from  leaching  of  land- 
filled  ash  are  major  concerns  expressed 
by  the  public. 

As  part  of  EPA's  evaluation  of  MWC 
ash  and  its  potential  impacts,  EPA 
commissioned  this  study  to  characterize 
the  sources  of  lead  and  cadmium  in 
products  disposed  in  municipal  solid 
waste  over  the  time  period  1970  and 
1986,  with  projections  to  the  year  2000. 
The  results  of  this  analysis  are 
summarized  in  this  report. 

The  general  methodology  for  this 
study  is  called  the  materials  flow 
methodology:  it  is  based  on  a 


methodology  for  estimating  municipal 
solid  waste  that  was  developed  at  EPA 
in  the  mid-1970's  and  that  has  been  used 
periodicially  for  EPA  reports  ever  since. 
The  materials  flow  methodology  applies 
to  the  United  States  as  a  whole;  it  is  not 
tailored  to  any  specific  locality.  Data 
series  on  production  of  the  products  and 
materials  in  the  waste  stream  are  used 
as  a  basis.  Adjustments  are  then  made 
for  imports  and  exports  of  the  products, 
for  diversions  away  from  the  waste 
stream,  for  the  lifetime  of  the  products, 
and  for  materials  recovery. 

Application  of  the  methodology  to 
discard  of  lead  and  cadmium  required 
some  additional  steps.  Numerous 
assumptions  were  required  to  determine 
end  uses  of  products  that  would  enter 
the  municipal  waste  stream  rather  than 
others,  such  as  demolition  wastes.  Also, 
lead  and  cadmium  occur  in  many 
intermediate  products,  such  as  pigments, 
that  enter  the  waste  stream  as  pari  of 
another  product.  All  assumptions  are 
documented. 

While  both  lead  and  cadmium  have 
been  detected  in  analyses  of  ash  from 
municipal  waste  combustors.  discards  of 
lead  in  products  classified  as  NSW  are. 
however,  much  greater  than  discards  of 
cadmium.  Over  100  times  more  lead  and 
cadmium  was  discarded  in  1986,  and 
this  relationship  has  been  relatively 
constant  since  1970. 

Lead  discarded  in  lead-acid  batteries 
overwhelms  all  other  sources.  These 
batteries  were  the  largest  contributors  to 
lead  discards  for  all  years  from  1970  to 
2000.  Consumer  electronics  (primarily 
television  sets,  radios,  and  video 
cassette  recorders)  were  the  fourth 
largest  contributors  of  lead  in  MSW  in 
1970,  but  by  1975  they  were  the  second 
largest,  a  position  they  continue  to  hold. 

Household  batteries  (primarily 
rechargeable  nickel-cadmium  batteries) 
have  been  the  largest  source  of  cadmium 
in  NSW  since  1980.  Their  growth  has 
been  rapid;  they  were  the  fifth  largest 
source  of  cadmium  in  1970.  Plastics  have 
ranked  second  only  to  household 
batteries  as  a  source  of  cadmium  since 
1980.  Cadmium  is  used  as  a  stabilizer  in 
polyvinyl  chloride  resin  and  as  a 
pigment  in  a  variety  of  resins. 

As  part  of  this  study,  the  lead  and 
cadmium  content  of  the  combustible  and 
noncombustible  fractions  of  MSW  was 
examined.  Removal  of  noncombustible 
products  containing  lead  and  cadmium 
before  MSW  is  incinerated  could  have  a 
significant  impact  on  the  heavy  metal 
content  of  ash.  Almost  98  percent  of 
cadmium  in  MSW  is  found  in 
noncombustibles,  while  64  percent  of 
cadmium  is  found  in  noncombustibles.  If 
all  noncombustibles  were  removed  from 
the  waste  stream,  the  remaining  lead 


would  come  from  plastics  (71  percent) 
and  pigments  (24  percent),  as  would 
cadmium  (plastics  (88  percent  and 
pigments  (11  percent). 

When  interpreting  these  flndings,  the 
limitations  of  the  study  must  be 
remembered,  especially  as  they  relate  to 
municipal  waste  combustion  (MWC) 
ash.  First,  in  addition  to  MSW,  other 
nonhazardous  wastes  contain  lead  and 
cadmium,  and  may  in  some  instances  be 
incinerated  along  with  MSW.  These 
wastes  include  municipal  sludge, 
construction  and  demolition  wastes, 
industrial  and  military  wastes,  and 
automotive  and  other  transportation 
equipment  wastes.  Second,  the  MSW 
characterization  presented  in  this  report 
is  on  a  national  level,  and  may  not 
represent  the  municipal  solid  waste 
stream  for  a  particular  community. 
Third,  this  characterization  identifies 
the  sources  of  lead  and  cadmium  in 
municipal  solid  waste;  it  does  not  tell  us 
whether  these  are  major  sources  of 
leachable  lead  and  cadmium  in  MWC 
ash.  Finally,  the  identified  compounds  of 
lead  and  cadmium  may  recombine  with 
other  materials  in  the  combustion 
chamber  to  form  new  compounds. 

Date:  May  24.  1989. 
lonathan  Z.  Cannon, 

Acting.  Assistant  Administrator  for  Solid 

Waste  and  Emergency  Response.. 

[FR  Doc.  89-14001  Filed  6-12-89;  8:45  am) 
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IOPTS-44531;  FRL-3601-6] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  methyl  tert  butyl 
ether  (CAS  No.  1634-04-4),  aniline  (CAS 
No.  62-53-3),  2,6-dichloro-4-nitroaniline 
(CAS  No.  99-30-9),  and  2-choloroaniline 
(CAS  No.  95-51-2)  submitted  pursuant 
to  testing  consent  orders  and  propylene 
dichloride  (CAS  No.  78-87-5)  submitted 
pursuant  to  a  final  test  rule  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

for  FURTHER  INFORMATION  CONTACT. 

Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  EB-44,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202)  554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 


the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60,  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  methyl  tert  butyl  ether 
was  submitted  by  the  Methyl  Tertiary 
Butyl  Ether  Committee  (MTBE  Health 
Effects  Testing  Task  Force)  pursuant  to 
a  consent  order  at  40  CFR  799.5000.  It 
was  received  by  EPA  on  May  19, 1989. 
The  submission  describes  a  repeated 
exposure  vapor  inhalation  study  in  rats 
for  in  vivo  cytogenetics  evaluation. 
Mutagenicity  testing  is  required  by  this 
consent  order. 

Test  data  for  aniline  was  submitted 
by  the  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMAl 
pursuant  to  a  consent  order  at  40  CFR 
799.5000.  It  was  received  by  EPA  on 
May  19, 1989.  The  submission  describes 
the  flow  through  acute  toxicity  of  aniline 
to  the  freshwater  amphipod, 
Gammarous  fasciatus.  Acute  toxicity 
testing  with  gammanis  is  required  by 
this  consent  order. 

Test  data  for  2,6-dicholoro-4- 
nitroaniline  were  submitted  by  SOCMA 
pursuant  to  a  consent  order  at  40  CFR 
799.5000.  Two  studies  were  received  by 
EPA  on  May  19, 1989.  The  submissions 
describe:  (1)  The  static  acute  toxicity 
2,6-dichloro-4-nitroaniline  to  the 
freshwater  alga,  Selanastrum 
Capricornutum  and  (2)  the  flow  through 
acute  48-hour  EC50  of  2.6/dichloro-4- 
nitrobenzenamine  to  Daphnia  magna. 
Algal  and  daphnid  acute  toxicity  testing 
are  required  by  this  consent  order. 

Test  data  for  2-chIoroaniline  were 
submitted  by  SOCMA  pursuant  to  a 
consent  order  at  40  CFR  799.5000.  Two 
studies  were  received  by  EPA  on  May 
19, 1989.  The  submissions  describe:  (1) 
The  flow  thorugh  acute  toxicity  of  2- 
choloroaniline  to  freshwater  amphipod. 
Gammarous  fasciatus  and  (2)  the  flow 
through  acute  96-hour  LC50  of  2- 
chloroaniline  to  rainbow  trout  (Salmo 
gairdneri].  Gammarid  and  rainbow  trout 
acute  toxicity  testing  are  required  by 
this  consent  order. 

Test  data  for  propylene  dichloride 
were  submitted  by  the  DOW  Chemical 
Company  pursuant  to  a  test  rule  at  40 
CFR  799.1550.  The  submissions  describe: 
(1)  A  dominant  lethal  study  in  Sprague- 
Dawley  rats  (received  on  May  23, 1989) 
and  (2)  an  oral  teratology  study  in 
Sprague-Dawley  rats  (received  on  May 
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24, 1989).  Mutagenicity  and  teratology 
testing  are  required  by  this  test  rule. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Recced 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44531).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  OfTice,  Room  NE-G004. 
401  M  Street.  SW.,  Washington.  DC 
20480. 

Authority:  15  U.S.C.  2803. 
Dated:  June  1. 1960. 
Gary  B.  Tlmm, 

Acting  Director.  Existing  Chemical 
Aaaeaaement  Division,  Office  of  Toxic 
Substances. 

|FR  Doc  89-14002  Piled  fr-12-a9;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  ProposMl  New 
System  of  Records 

AOENCV:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

action:  Notice  of  proposed  system  of 

records. 


f.  In  accordance  with  the 
Privacy  Act  of  1974.  the  FDIC  is  giving 
notice  of  the  establishment  of  a  new 
system  of  records,  entitled  Investigative 
Files  and  Records. 

DATI:  Comments  on  the  establishment 
of  the  system  must  be  submitted  by 
August  14. 1989. 
Aoomst:  Comments  should  be 
addressed  to  Hoyle  L  Robinson. 
Executive  Secretary.  FDIC,  550-17th 
Street.  NW..  Washington.  DC  20429.  or 
hand-delivered  to  Room  6099  of  the 
same  address  between  9:00  a.m.  and  5:00 
p.m..  Monday-Friday.  Comments  are 
available  for  public  inspection. 
FOM  rUMTHfR  tNPOKMATKM  CONTACT: 
Robert  E.  Feldman,  Deputy  Executive 
Secretary.  FDIC.  550-17th  Street,  NW.. 
Washington.  DC  20429,  telephone  (202) 
898-3811. 

SUPPUMENTANY  INTOflMATION:  The 
FDIC  is  proposing  to  establish  a  new 
system  of  records,  pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
entitled  Investigative  Files  and  Records. 
The  system  will  consist  of  files  and 


records  compiled  by  the  FDIC's  Office  of 
Inspector  General  on  FDIC  employees  or 
other  persons  involved  with  FDIC's 
programs  or  operations  who  have  been 
under  investigation  for  fraud  and  abuse 
with  respect  to  the  FDIC's  programs  or 
operations.  The  system  is  being 
proposed  at  this  time  because  the 
Inspector  General  Act  Amendments  of 
1988  amended  the  Inspector  General  Act 
of  1978  to  require  the  FDIC,  among  other 
selected  federal  agencies,  to  establish 
an  Office  of  Inspector  General  by  April 
19. 1989.  The  system  of  records  being 
proposed  herein  will  be  essential  for  the 
FDIC's  Office  of  Inspector  General  to 
carry  out  its  mandate  under  the 
Inspector  General  Act  of  1978  to 
undertake  internal  investigations  where 
possible  fraud  or  abuse  has  been 
detected. 

The  system  will  exempt  from 
disclosure  to  the  individual  who  is  the 
subject  of  a  record  in  the  system 
investigatory  material  compiled  for  law 
enforcement  purposes  and  investigatory 
material  compiled  solely  for  the 
purposes  of  determining  suitability, 
eligibility,  or  qualifications  for  FDIC 
employment  to  the  extent  the  disclosure 
of  such  material  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  FDIC  under  a  promise 
of  confidentiality.  Those  exemptions  are 
the  subject  of  a  companion  notice  of 
proposed  rulemaking  that  appears 
elsewhere  in  today's  issue  of  the  Federal 
Register. 

Accordingly,  the  Board  of  Directors 
proposes  the  establishment  of  the 
following  system  of  records. 

FDIC  30-64-0010 

SVSTIMNAMI: 

Investigative  Files  and  Records. 

•vsTtM  location: 

Office  of  Inspector  General.  FDIC, 
550-17th  Street.  N.W..  Washington.  DC 
20429. 

CATIOOmCS  or  INOIVIOUALS  COVCRCD  by  TMf 

systim: 

Employees  of  the  FDIC  or  other 
persons  involved  in  the  FDIC's  programs 
or  operations  who  are  or  have  been 
under  investigation  by  the  FDIC's  Office 
of  Inspector  General  in  order  to 
determine  whether  such  employees  or 
other  persons  have  been  or  are  engaging 
in  fraud  and  abuse  with  respect  to  the 
FDIC's  programs  or  operations. 

CATioonm  or  ncconos  m  tnc  system: 

Contains  complete  files  on  individual 
investigations  including  investigation 
reports  and  related  documents 
generated  during  the  course  of  or 
subsequent  to  the  investigation. 


AUTHOiMTY  PON  MAINTENANCi  OF  THE 
SYSTIM: 

Sec.  9  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1819);  sec.  8E  of 
the  Inspector  General  Act  of  1978.  as 
amended. 

MMITINt  USES  Of  RSCOMOS  MAINTAINED  IN 
THE  SYSTEM,  INCUNNNO  CATEOOfMES  OF 
USENS  AND  PURPOSES  OP  SUCH  USES: 

Information  in  the  system  may  be 
disclosed: 

(1)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order  issued  when  the  information 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto. 

(2)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

(3)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
records  pertain. 

(4)  To  a  federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  for  the 
FDIC  to  obtain  information  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit. 

(5]  To  respond  to  a  federal  agency's 
request  made  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract  or 
issuance  of  a  grant.  license,  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  necessary  and  relevant  to 
the  requesting  agency's  decision  on  the 
matter. 

(6)  To  other  federal  Offices  of 
Inspector  General  for  the  purpose  of 
requesting  peer  review  of  FDIC  Office  of 
Inspector  General  investigations, 
provided  the  record  is  transferred  in  a 
form  that  is  not  individually  identifiable. 

In  addition  to  the  foregoing,  a  record 
which  is  contained  in  this  system  and 
derived  from  another  FDIC  system  of 
records  may  be  disclosed  as  a  routine 
use  as  specified  in  the  Federal  Register 


notice  of  the  system  of  records  from 
which  the  records  derived. 

POUCIES  AND  PIUCTICES  FOR  STORING, 
RETRIEVINO,  ACCCSSING.  RETAINIKtO  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

File  folders  and  computer  discs. 

retrievabiuty: 

Indexed  by  name  of  person  under 
investigation,  investigation  number, 
referral  number,  or  investigative  subject 
matter. 

SAFEGUARDS: 

File  folders  are  maintained  in  lockable 
metal  file  cabinets  stored  in  offices  that 
are  locked  after  hours.  Computer  discs 
are  accessed  only  by  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

File  folders  are  retained  as  long  as 
needed  and  then  destroyed  by 
shredding.  Computer  discs  are  cleared, 
retired,  or  destroyed  when  no  longer 
useful. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary,  FDIC,  550-17th  Street,  NW., 
Washington,  EMU  20429.  Individuals 
requesting  their  own  records  must 
provide  their  name  and  address  and  a 
notorized  statement  attesting  to  the 
individual's  identity. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  "Notification"  above. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  employees  of  the 
FDIC,  other  government  employees,  and 
witnesses  and  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Pursuant  to  S  310.13(a)  of  the  FDIC's 
rules  and  regulations,  investigatory 
material  compiled  as  part  of  this  system 
for  law  enforcement  purposes  is 
exempted  from  the  provisions  of 
§§  310.3  through  310.9  and  S  310.10(d)(2) 
of  the  FDIC's  rules  and  regulations  and 
may  be  withheld  from  disclosure  to  the 
extent  that  such  withholding  is 
permissible  under  any  of  the  exemptive 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  Pursuant 
to  §  310.13(b)  of  the  FDIC's  rules  and 
regulations,  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  FUIC  employment  is 
exempted  from  the  provisions  of 


SS  310.3  through  310.9  and  S  310.10(d)(2) 
of  the  FDIC's  rules  and  regulations  and 
may  be  withheld  from  disclosure  to  the 
extent  that  disclosure  of  such  material 
would  reveal  the  identity  of  a  source 
who  furnished  information  to  the  FDIC 
under  a  promise  of  confidentiality  and 
to  the  extent  that  such  withholding  is 
permissible  under  any  of  the  exemptive 
provisions  of  the  Freedom  of 
Information  Act. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  6th  day  of 
June.  1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  89-13948  Filed  6-12-89;  8:45  am) 
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Privacy  Act  of  1974;  Amendment  to 
Existing  System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Notice  of  amendment  to  a 
system  of  records — "Unofficial 
Personnel  System." 

SUMMARY:  The  FDIC  is  issuing  for  public 
comment  a  revision  of  its  existing 
"Unofficial  Personnel  System"  in  order 
to  reflect  the  inclusion  of  records  related 
to  the  FDIC  Savings  Plan. 
DATES:  Comments  must  be  submitted  by 
August  14, 1989.  The  amendments  will 
become  effective  on  or  before  August  28, 
1989  unless  a  superseding  notice  to  the- 
contrary  is  published  before  that  date. 
ADDRESS:  Comments  should  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550 — 17th  Street 
NW.,  Washington,  DC  20429,  or  hand- 
delivered  to  Room  6099  at  the  same 
address,  Monday  through  Friday, 
between  the  hours  of  9  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Lundblad.  Staff  Specialist  to 
the  Deputy  Director,  Office  of  Personnel 
Management,  FDIC,  550— 17th  Street, 
NW.,  Washington,  DC  20429.  (202)  898- 
8857,  or  M.  Jane  Williamson,  Assistant 
Executive  Secretary.  FDIC,  550— 17th 
Street  NW.,  Washington,  DC  20429,  (202) 
898-3713. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC's  system  of  records  entitled 
"Unofficial  Personnel  System"  is  being 
revised  to  reflect  the  inclusion  of 
records  pertaining  to  the  FDIC  Savings 
Plan  as  a  new  category  of  records 
covered  by  the  system.  Routine  uses 
have  been  expanded  to  include  the 
release  of  information  to  various 
agencies  and  firms  such  as  the 
Department  of  Agriculture's  National 


Finance  Center,  which  handles  the 
FDIC's  payroll /personnel  processing, 
and  T.  Rowe  Price,  which  invests  the 
funds  on  behalf  of  the  FDIC  Savings 
Plan.  Retrieval  of  FDIC  Savings  Plan 
records  generally  is  by  name  and  social 
security  number.  In  some  cases, 
however,  where  the  tax  code  requires 
that  minimum  distributions  be  made  to 
individuals  of  a  certain  age,  retrieval 
may  be  by  date  of  birth.  Record  source 
categories  have  also  been  expanded  to 
reflect  the  inclusion  of  agency  pay  and 
leave  records  for  information  on  the 
FDIC  Savings  Plan. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  revise  the 
Unofficial  Personnel  System  to  read  as 
follows: 

FDIC  30-64-0015 

System  name:  Unofficial  Personnel 
System. 

System  location:  Office  of  Personnel 
Management.  FDIC.  550— 17th  Street. 
NW..  Washington,  DC  20429.  In 
addition,  records  are  maintained  at  the 
division  or  office  levels  in  the  FDIC 
Washington  office,  at  the  FDIC  regional 
offices,  and  may  be  maintained  at  FDIC 
field  offices.  A  list  of  the  FDIC's  regional 
offices  is  available  from  the  Corporate 
Communications  Office,  FDIC.  550 — 17lh 
Street  NW.,  Washington.  DC  20429.  A 
list  of  the  field  offices  may  be  obtained 
from  the  Director,  Division  of  Bank 
Supervision,  FDIC,  550— 17th  Street 
NW.,  Washington.  DC  20429  in  the  cast- 
of  super\'ision  field  offices,  and  the 
Operations  Branch  of  Division  of 
Liquidation.  FDIC.  550— 17th  Street  NW.. 
Washington.  DC  20429  in  the  case  of 
liquidation  field  offices. 

Categories  of  individuals  covered  by 
the  system:  All  current  and  former  FDIC 
employees  and  applicants  to  and 
graduates  of  the  FDIC  upward  mobility 
program. 

Categories  of  records  in  the  system: 
This  system  consists  of  personnel- 
related  records  that  are  maintained  in 
addition  to  those  kept  in  the  official 
personnel  folder  pursuant  to  the  Federal 
Personnel  Manual  Suppl.  296-31,  table  & 
sec.  1.  (The  United  States  Office  of 
Personnel  Management  has  Privacy  Act 
responsibility  for  those  systems  of 
records  which  are  government-wide  in 
nature,  and  it  requires  agencies  to 
maintain  them.  Included  among  these  is 
the  Official  Personnel  Folder.  While 
OPM  has  designated  the  FDIC  as  being 
responsible  for  disclosing  to  its  current 
employees  the  contents  of  their  Official 
Personnel  Folder,  notice  of  the  existence 
and  character  of  this  system  is 
published  by  the  United  Stales  Office  of 
Personnel  Management  as  "General 
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Personnel  Records."  OPM/GOVT-1.) 
This  syfttem  contains  records  of  various 
types.  Tbey  are:  {!)  Reoerds  nuMotained 
in  the  WAslyngton,  regioaat  and  field 
offices  9iiuch  omj  contain  infonnatioa 
un  individuals  relating  to:  btrth  date; 
social  security  number,  past  and  present 
salaries,  grades,  and  position  titles; 
hoBK  address  and  toliephone  moBber. 
cmet^gency  contacts,  addresses  nod 
telephaae  naiabsrs;  eaiploynient  aad 
edacatiaa  ex^rienoe.  original 
•ippUcatiaas.  nesaaias.  and  letters  of 
reference;  record  of  equipment  and 
material  issued  to  the  individual  record 
uf  leave  and  time-aod-attendanoe; 
performance  appraisals;  written  netes  or 
memoranda  on  employee  performaiioe: 
counseling;  employee  assignments:  lists 
('f  banks  examined:  records  relating  to 
on-the-job  training;  data  documenting 
rpnsons  for  personnel  actions,  decisions. 
or  recommendations  made  about  an 
employee:  disciplinary  and  advarae 
action  backup  mat->rial;  cUras  far 
beneHts  under  the  Civil  Service 
Retirement  System;  Federal  Employees' 
Croup  Life  Insurance;  FBIC  Employees' 
Oruup  Life  lasarance:  docoments  related 
to  on-the-job  infuries;  (2)  parking  permit 
records  containmg  inCormatioa  (name, 
iiddreas.  and  ty|K  ol  automobile)  about 
F'OIC  eapluyees  who  have  applied  for 
(or  are  members  of  the  applicants' 
rarpoolj  a  parkif^  permit  in  the  FDdC's 
VVdshingtoB  office  garage:  (3)  FDIC 
personnel  awards  inchidtqg  information 
supporting  the  enrployee's  nontnattun 
for  one  of  these  awards;  (4)  dental 
insurance  records  including  information 
on  earnings,  number  and  name  of 
dependents,  sex.  birth  date,  home 
address,  and  social  security  number;  (S) 
employee  locator  records  containing  the 
employee's  name,  aocicd  secnrity 
number,  division  or  office  assignmetit 
office  telephone  number  and  office  room 
numben  (8)  upward  mobility  projyam 
nics  coordinated  by  the  FDIC  Office  of 
Personnel  Management;  and  (7)  FDIC 
Savings  Plan  records  oontuining  the 
employee's  name,  social  security 
iismber.  grade,  salary,  home  address, 
date  of  birth,  record  of  employee 
contributions  and  FDIC  contributions, 
aocmint  earnings  and  balance, 
participant  designated  beneficiaries, 
date  of  participation,  indication  as  to 
whether  a  participant's  interesK  is 
vested*  allocation  of  contributions  to 
invcslotent  funds.  docun>entation  for 
rcason  of  hardship  withdrawal  aiuJ 
amount  of  withdrawal  request  (including 
documents  evidencing  purchase  of 
primary  residence,  proposals  to  evict 
from,  or  foreclose  on  the  mortgage  Of,  a 
participant's  primary  residence, 
cduciiiional  expenses,  medical 


expenses,  and  other  aoceptaUe  financial 
hardship),  documentation  to  suppwrt 
participation  in  the  FDfC  Savings  Plan 
Loan  Program,  and  personal  financiaJ 
statement. 

Aalboiity  Car  naiateaanae  «r  the 
system:  Sec.  9  of  the  Foderai  Deposit 
Insurance  Act  (12  U.S.C.  1A39);  For 
category  (6).  sec.  717  of  the  Eqod 
Employment  Opportunity  Act  (42  US.C. 
2000e-16). 

Routina  uaesof  records  Baiatained  ia 
the  system,  inoludiag  categories  of  usats 
and  the  purposes  of  such  uses:  With 
regard  to  category  (1)  above,  the  records 
are  primarily  maintained  to  be  used  by 
the  employee's  supervisor  for 
preparation  of  general  personnel  action; 
however,  in  the  case  of  categories  (1), 
(2),  (3),  (6).  and  (7),  disclosures  may  be 
made,  where  relevant 

(a)  To  fuiancial  and  credit  institutions 
for  loan  and  credit  reference  purposes 
(solely  to  verify  the  employee's 
employment  with  the  FDK,  date  of 
employment,  and  pay  graded 

(b)  To  the  United  States  Office  of 
Personnel  Uanagement,  the  Merit 
Systems  Protection  Board,  the  Office  of 
Special  Counsel;  the  Federal  Labor 
Relations  Authority,  an  aititrator,  and 
the  Equal  Employment  Opportunity 
Commission,  to  ^e  extent  disclosure  is 
necessary  to  carry  out  the  government- 
wide  personnel  managemeirt, 
investigatory,  adjudicatory  and 
appellate  functions  wilhin  their 
respective  jurisdiction; 

(c)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  wrtrtesses  in 
the  coarse  of  civil  discovery,  litigation, 
or  settlement  negotiations,  or  in 
connection  with  criminal  proceedings; 

(d)  To  a  congressional  offrce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains: 

(e)  To  State  authorities  regarding 
reasons  for  a  former  employee's 
separation  from  FDIC  service,  where  the 
inquiry  is  made  pursuant  to  the  former 
employee's  application  for 
unemployment  contpensalion: 

(f)  To  Federal  and  State  regulatory 
agencies,  for  reasons  related  to  FDIC 
business,  as  to  the  tea\porary  work 
location  of  FDIC  bank  examiners. 
Disclosure  may  be  made,  m  the  case  of 
category  (4)  above,  to  the  dental 
insurance  carrier  in  support  of  a  claim 
for  dental  inauranoe  benefits,  in 
category  (5)  above,  except  for  the 
employee's  Social  Secnrity  Number,  all 
information  in  the  record  is  availabie  to 
the  public.  In  category  (6)  above, 
disclosure  may  be  made  to  appropriate 


FDIC  managers,  supervisors  and  Office 
of  Personnel  Management  individuals 
who  are  involved  in  the  assessment, 
evaluation  and  selection  oT  an  applicant 
for  upward  mobibty  trainii;g  and/or  in 
the  monitoring  and  evaluation  of  the 
upward  mobility  participant  during  the 
training  period,  fai  categiories  (1^  (2).  and 
(4)  above,  disclosure  may  be  made  by 
the  FDIC  Office  of  Inspector  General  to 
vendors,  carriers,  or  oftier  ai^n^riate 
third  parties  for  the  purpose  of 
verification,  confirmation,  or 
substantiation  during  the  performance  of 
audits  or  investigations.  Iri  category  (7) 
above,  disclosure  may  be  made,  where 
relevant: 

ta]  To  Federal,  State,  and  local 
government  tax  enforcement  agencies, 
upon  request,  so  that  they  may  enforce 
applicable  tax  laws; 

(b)  To  annuity  vendors  so  that  these 
firms  may  provide  retired  omployees 
with  an  annuity; 

.  (c)  To  financial  institutions  that  are 
qualified  pension  plan  sponsors  Tor 
purposes  of  transfer  to  an  individual 
retirement  account  or  to  transfer  into 
another  qualified  pension  plan; 

(d)  To  the  Department  (rfAgrioaltuiv's 
National  Finance  Center  ta  assare 
correct  amoimts  are  deducted  from  an 
employee's  salary; 

(e)  "To  beneficiaries  so  that  Ihey  msy 
exercise  their  entitleraevrt  rights; 

(f)  To  aodit  firms  so  that  they  may 
perform  audits; 

(g)  To  T.  Rowe  Price  so  that  they  may 
carry  out  their  functions  as  investors  of 
the  FDIC  Savings  Plan  funds; 

(h)  To  any  person  legally  responsible 
for  the  care  of  an  individual  to  whom  a 
record  pertains  and  who  has  been  found 
legally  incompetent  or  under  other  legal 
disability,  to  assure  payment  of  entitlcnJ 
benefits; 

(i)  To  the  Department  of  Health  an  J 
Human  Services,  upon  its  request,  of  the 
present  address  of  an  employee,  former 
employee,  or  beneficiary  for  the  purp  .'se 
of  eiiforcing  child  support  obligations 
against  such  individual; 

(j)  To  the  appropriate  Federal,  Stale, 
or  local  agency  or  authority  responsii  1e 
for  investigating  or  presecuting  a 
violation  of  or  for  enforcing  or 
implenentiiig  a  statute,  ruk.  regulation, 
or  order  when  the  information  indicetes 
a  violation  or  potential  vioQation  of  liiw. 
whether  oivtl,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statnte  or  particular  ppo^am  statute,  or 
by  regulation,  rule,  ar  order  issued 
pursuant  thereto. 

Disclosures  to  ooasuiner  reporting 
agencies:  Disclosvres  may  be  made  from 
this  system,  pursuant  to  5  USXl. 
552a(b)(12)  to  "consumer  repoilirr^ 


agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f){l))  or 
the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(a)(3)). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage:  Maintained  on  index  cards 
and  in  file  folders.  Category  (5)  is 
maintained  on  computer  discs, 
categories  (6)  and  (7)  in  file  folders. 

Retrievability:  Retrieved  by  name  or 
in  category  (7)  by  date  of  birth  or  social 
security  number. 

Safeguards:  Maintained  in  lockable 
metal  file  cabinets:  computer  discs  are 
accessed  only  by  authorized  persormel. 

Retention  and  disposal:  Records  are 
destroyed  when  no  longer  relevant  to 
the  purpose  for  which  they  were 
compiled  and  maintained.  Generally* 
records  are  destroyed  when  the 
employee  no  longer  works  in  the 
division  or  office  which  compiled  and 
maintained  the  information.  Parking 
permit  records  are  kept  for  one  year  and 
then  destroyed.  Records  of  unsuccessful 
upward  mobility  candidates  are 
retained  for  four  years  after  submission; 
records  of  successful  applicants  are 
maintained  until  two  years  after  leaving 
the  employ  of  the  FDIC.  Records  of  the 
FDIC  Savings  Plan  are  kept  indefinitely. 

System  manager(s)  and  address: 
Director,  Office  of  Personnel 
Management,  FDIC,  550-17th  Street. 
NW..  Washington,  DC  20429,  for 
Corporation  level  records.  For  FDIC 
.  division  or  office  levels,  the  head  of  the 
appropriate  division  or  office:  for  FDIC 
regional  offices,  the  regional  director  for 
FDIC  field  offices,  the  field  office 
supervisor.  For  Parking  Permit  Records 
and  Employee  Locator  Record,  the 
Director,  Division  of  Accounting  and 
Corporate  Services,  FDIC,  550-17th 
Street,  NW..  Washington.  DC  20429.  For 
the  upward  mobility  program  and  the 
FDIC  Savings  Plan,  Director.  Office  of 
Personnel  Management,  FDIC,  550-17th 
Street,  NW.,  Washington,  DC  20429. 

Notification  procedure:  Requests  must 
be  in  writing  and  addressed  to  the 
Office  of  the  Executive  Secretary,  FDIC, 
550-17th  Street,  NW.,  Washington.  DC 
20429. 

Record  access  procedures:  Same  as 
"Notification"  above. 

Contesting  record  procedures:  Same 
as  "Notification"  above. 

Record  source  categories:  Individuals 
to  whom  the  records  pertain;  their 
immediate  supervisors  or  persons  at 
other  supervisory  levels;  other  fellow 
employees.  For  upward  mobility,  record 
source  categories  would  include 
educational  institutions  which  the 
applicant  has  attended.  For  the  FDIC 
Savings  Plan,  record  source  categories 


would  include  agency  pay  and  leave 
records. 

Systems  exempted  from  certain 
provisions  of  the  act:  None. 

By  direction  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C..  this  6th  day  of 
June  1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[PR  Doc.  89-13984  Filed  6-12-89.  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


IFEMA-826-DR] 

Alaska;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-626-DR).  dated  May  10. 
1989,  and  related  determination. 
dated:  June  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Alaska,  dated  May  10, 
1989,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  Pnesident  in  his 
declaration  of  May  10, 1989:  The 
communities  of  Akhiok,  Tetlin,  Slana, 
Whale  Pass,  Thome  Bay.  Lime  Village, 
Takotna,  Nicolai,  Telida,  Birch  Creek, 
and  Hyder  for  PubUc  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

George  H.  Orrell, 

Acting  Associate  Director.  State  and  Local 

Programs  and  Support  Federal  Emergency 

Management  Agency. 

(FR  Doc.  89-13995  Filed  6-12-89;  8:45  am] 
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FEDERAL  MARHIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
followinq  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 


Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010776-047. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Liner  Systems.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
would  provide  that  the  parties  by 
unanimous  consent,  may  hold  a  meeting, 
including  without  limitation,  a  telex, 
telephone  or  other  electronic  meeting, 
on  less  than  two  working  days'  notice. 

Agreement  No:  205-011237-001. 

Title:  Agreement  1237. 

Parties: 

Atlantic  Container  Line  BV 

Hapag  Lloyd  AG 

P  &  O  Containers  (TFL)  Limited 

A.P.  Moller-Maersk  Line 

Gulf  Container  Line  (GCL).  BV 

Sea-Land  Service.  Inc. 

Compagnie  Generale  Maritime  (COM) 

Nedlloyd  Lijnen  BV 

Synopsis:  The  proposed  modification 
would  enlarge  the  geographic  scope  of 
the  Agreement  to  cover  shipments  of 
cargo  from  North  Europe  to  and  via  U.S. 
West  Coast  and  Gulf  of  Mexico  ports  in 
addition  to  and  via  U.S.  Atlantic  Coast 
ports.  It  would  also  add  Incotrans  BV  as 
a  party  to  the  Agreement. 

Agreement  No.:  202-011241. 

Title:  USA-North  Europe  Rate 
Agreement. 

Parties: 

Atlantic  Container  Line  BV 

P  &  O  Containers  (TFL)  Limited 

Sea -Land  Ser\ice,  Inc. 

Compagnie  Generale  Maritime  (CGM) 

Incotrans  BV 

Gulf  Container  Line  (GCL).  BV 

Hapag  Lloyd  AG 

Nedlloyd  Lijnen  BV 

A.P.  Moller-Maersk  Line. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  establish 
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a  confcKnce  ia  the  eastbound  hade 
from  the  United  States  to  Narth  Europe. 

Agreement  No.:  202-011242. 

Title:  North  Europe-USA  Rate 
AgrecnteiX. 

Parties: 

Atlantic  Container  Line  BV 

P  A  O  Containers  (TFL)  Limited 

Sea-Land  Service,  Inc. 

Corapagnie  Generale  Maritime  ICGM] 

GuJf  Container  Line  (GCL).  BV 

Hapag  Lloyd  AC 

Ncdlloyd  Ujnen  BV 

Incotrant  BV^ 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  establish 
a  conference  in  the  westbound  trade 
from  North  Europe  to  the  United  States. 

Agreement  A/bt;  206-011243. 
Title:  Trans- Allan  tic  Carrier 
Association. 
Parties: 

North  Europe-USA  Rate  Agreement 
USA-North  Europe  Rate  Agreement. 
Synopsis:  The  proposed  Agreement 
would  permit  die  parties  to  establish  an 
interconference  arraagement  and  would 
pannH  them  to  meet,  disoass,  comult, 
cooperate,  agree  apaa  and  take  joint  or 
individual  actiaB  adlii  refaid  «a  matters 
of  mutual  interest  concerning  their 
respective  rate  agreements. 

By  Order  of  the  Federal  Mwitiim 
Commission. 

luMpfa  C  Polkias, 

Stfcretary. 
Dated:  |uiM  7,  ISM. 

UH  Doc  89-13909  Filed  6-12-89:  8:45  am) 
S'LLNM  COM  ^TtO-0^'m 
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FEDERAL  MARITIME  COMMISSION 
AgrMm0n1(s)  FUatf 

The  Federal  Maritime  Comnission 
hereby  gives  notice  of  the  filing  of  the 
following  agreenient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  19i4. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  ilegietor  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  4  S72.803  of  Title 
46  of  the  Code  of  Federal  ReguWtions. 
Interested  persons  should  oomuh  this 
section  before  coiamofifcating  with  the 
Commiasioa  regarding  a  pending 
agreement. 


Agreement  No.:  224-^3695-005. 

Title:  Port  Everglades  Authority 
Terminal  Agreement. 

Parties: 

Port  Everglades  Authority  (Authority) 

Sea-Land  Service,  inc.  (Sea-Laad) 
•   Synopsis:  The  Agreement  deletes  and 
restates  paragraph  8, 12, 12A,  and  13  of 
the  Amended  Agreement  No.  234-003eK 
to  provide  for:  (1)  Sea-Land  to  have 
preferential  rights  to  a  berdi  and  any  2 
cranes  at  the  assigned  berth  for  3 
vessels  each  week  on  a  scheduled  basis, 
provided  Sea-Land  provides  appropriate 
notice;  (2)  a  scheduks  of  wharfage 
charges  based  on  tonnage  levels  Cor  a 
period  beginning  January  1, 1990;  and  (3) 
new  crane  rental  charges  and  crane 
rental  discounts. 

Agreement  No.:  224-^200254. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

Parties: 

Georgia  Ports  Authority  (Authority) 

Columbus  Line 

Synopsis:  The  Agreement  provides  for 
the  one-year  lease  of  container  parking 
slots  to  be  used  for  the  stora^  and 
handling  of  containers,  including  trailers 
and  chassis  used  to  transport 
containers,  to  be  loaded  on  or 
discharged  from  ocean-going  vessels 
calling  at  the  Authority's  Gmt3en  City 
Terminal,  SavaTmah,  Georgia.  The 
Agreement  provides  for  tonnage 
incentive  wharfage  rates  and  provides  a 
renewal  option  to  convert  the  lea^e  to  a 
three-year  Agreement. 

By  Order  of  the  Federal  Maritime 
Commisiion. 

loteph  C  Polking, 

Secretary. 
Dated:  June  7. 1969. 

(PR  Doc  as-iartO  Filed  6-12-89:  8:fi  am] 


FEDERAL  RESERVE  SYSTEM 

Meetiog  of  Conawmar  Advlaory 
Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  June  22.  The  meeting, 
which  will  be  open  to  pnbKc 
observation,  will  take  place  in  Terrace 
Room  E  of  the  Martin  Buildiqg.  The 
meeting  is  expected  to  begin  at  9:00  a.m. 
and  to  continue  until  5:00  p.BL  with  a 
lunch  break  from  1:00  until  2:00  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets  in  Washington,  OC 

The  Council's  fuoctkm  is  to  advise  the 
Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 


matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council  will 
discuss  the  following  topics: 

1.  Community  Reanrmtmmat  ktue*. 

Discussion  ied  by  the  CunwHunity 
Affairs  Conrmittee  on  options  i<ehi1«d  to 
community  vein  vestment,  and  views  of 
individual  Coartdl  members  on  issues 
related  to  the  Community  Reinvestment 
Act. 

2.  Ckunmmitj  Development  Credit 
Unions.  Discussion  led  by  the 
Comauinity  Affairs  Committee  oa  the 
development  of  alternative  institutions 
in  low-income  neighborhoods  to  provide 
basic  banking  services  and  community 
reinvestment. 

3.  Dei'elopment  Lending  Principles 
andVractices.  Discussion  of  a  Federal 
Reserve-private  sector  undertaking  to 
develop  and  publish  a  handbook  on 
community  development  i^iding. 

4.  7776  Use  of  Credit  Cards  in 
Telemarketing  Operations.  Discussion 
led  by  the  Consumer  Credit  Committee 
on  problems  related  to  the  use  of  credit 
cards  in  telemarketing  programs. 

5  Members  Forum.  Views  of 
indi'vidual  Coimcil  members  reganxiing 
(1)  the  state  of  cowrnmnity  development 
lending  in  their  oommunities,  and  (2) 
trends  in  consumer  use  of  financial 
services. 

8.  Committee  Reports.  Progress 
reports  from  Council  committees  on 
their  work  for  the  year. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  may  also  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Aon  Marie  Brsy, 
Secretary,  Coastimer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Comments  must  be  received 
no  lafter  than  ckjse  of  business  Friday, 
June  16,  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  from  BedeHa 
Calhoun,  Staff  Specialist  Constuaer 
Advisory  Council  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  fteserve 
System,  Washirigtan.  DC  20551.  {202] 
452-2412.  TelecamaBanications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Eamestine  Hill  or  Dorothea  Thompson, 
(202)  452-3544. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  7, 1989. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc.  89-13956  Filed  6-12-«9:  8:45  am) 

BUXINO  CODE  S310-01-M 


Canadian  Imperial  Bank  of  Commerce 
Toronto,  Canada;  Proposal  To 
Underwrite  and  Deal  in  Debt  and 
Equity  Securities  to  a  Limited  Extent 

Canadian  Imperial  Bank  of 
Commerce,  Toronto,  Canada  ("CIBC"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  ("BHC  Act")  and 
§  225.23(a),  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)),  for  permission  for  its 
indirect  subsidiary.  Wood  Gundy  Corp.. 
New  York,  New  York  ("Company"),  to 
underwrite  and  deal  in  all  types  of  debt 
and  equity  securities  to  a  limited  extent. 

Company  is  currently  authorized  to: 
(1)  Provide  brokerage  and  investment 
advisory  services  to  institutional 
customers  and  Company's  affiliates;  (2) 
provide  advice  in  connection  with 
financial  transactions;  (3)  provide 
financial  advice  to  the  Canadian  federal, 
provincial  and  municipal  governments 
and  their  agents,  such  as  with  respect  to 
the  issuance  of  their  securities  in  the 
United  States;  (4)  provide  discount 
brokerage  services;  (5)  provide  portfolio 
investment  advice  and  research  and 
furnish  general  economic  information 
and  advice;  and  (6)  underwrite  and  deal 
in  securities  eligible  to  be  underwritten 
and  dealt  in  by  U.  S.  member  banks,  74 
Federal  Reserve  Bulletin  571  (1988). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  The  Board  has 
previously  iJetermined  that  underwriting 
and  dealing  in  debt  and  equity  securities 
that  are  not  eligible  to  be  underwritten 
and  dealt  in  by  member  banks 
("ineligible  securities")  are  closely 
related  and  proper  incidents  to  banking, 
subject  to  certain  conditions.  J.P. 
Morgan  &  Co.  Incorporated,  The  Chase 
Manhattan  Corporation,  Bankers  Trust 
New  York  Corporation,  Citicorp  and 
Security  Pacific  Corporation,  75  Federal 
Reserve  Bulletin  192  (1989)  ("Morgan 
Order"). 

CIBC  has  proposed  to  underwrite  and 
deal  in  ineligible  debt  and  equity 
securities  under  limitations  that  differ 
from  those  approved  by  the  Board  in  its 
Morgan  Order.  Generally,  CIBC 


proposes  that  the  framework  of 
limitations  established  by  the  Board  in 
the  Morgan  Order  should  not  apply  to 
its  operations  outside  the  United  States. 
For  example,  under  the  terms  of  its 
proposal,  CIBC,  which  is  a  foreign  bank 
as  well  as  a  bank  holding  company,  and 
its  foreign  offices  and  subsidiaries 
would  be  permitted  to  lend  to  and  in 
support  of  Company.  CIBC  does  not 
propose  that  any  U.S.  bank,  branch  or 
agency  affiliate  would  lend  or  otherwise 
provide  support  to  Company.  CIBC  has 
also  made  other  commitments  as 
alternatives  to  those  approved  in  the 
Morgan  Order. 

CIBC  has  also  requested  additional 
authority  for  Company:  (1)  To 
underwrite  and  deal  in  ineligible  debt 
and  equity  securities  in  amounts 
generating  up  to  10  percent  of 
Company's  gross  revenues;  (2)  to 
underwrite  and  deal  in  equity  securities 
immediately  without  regard  to  the  one- 
year  waiting  period  established  by  the 
Board  in  the  Morgan  Order;  and  (3)  to  ^ 
underwrite  and  deal  in  securities 
representing  interests  in,  or  secured  by, 
obligations  originated  or  sponsored  by 
its  affiliates  if  such  security  is  rated  by  a 
nationally-recognized  rating  agency  or  is 
issued  or  guaranteed  by  a  U.S. 
government  agency  or  a  U.S. 
Government-sponsored  agency.  CIBC's 
commitments  and  application  may  be 
inspected  at  the  offices  of  the  Board  of 
Governors  or  the  Federal  Reserve  Bank 
of  New  York. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act  or  the  Glass-Steagall  Act 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  July  10, 1989. 
Any  request  for  a  hearinig  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Board  of  Governors  of  tiie  Federal  Reserve 
System,  June  7. 1989. 
Jennifer  J.  )ohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-13957  Filed  6-12-89:  8:45  am] 
BILUNG  CODE  621(M>1-M 


Dresdner  Bank  AG;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  {a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  and  at  the 
offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposal 
can  "reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  30, 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rulledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Dresdner  Bank  AG.  Frankfurt/Main 
11,  Federal  Republic  of  Germany;  to 
acquire  a  joint  venture  interest  in 
Oechsle  International  Advisors,  LP., 
Boston,  Massachusetts,  and  thereby  to 
engage  in  investment  advisory  activities 


Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13.  1989  /  Notices 25175 


pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |une  7. 1989. 
lannifer  |.  |oiuuoa. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-13958  Filed  6-12-89;  8:45  am) 
■HXiNO  COOf  ttlO-«l-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doelitt  Na  SSF-Oire] 

Amorican  Cyanamid  Co.;  FHtng  of  Food 
Additivo  Patition 

AQCNCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  American  Cyanamid  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  disodium  4-isodecyl 
sulfosuccinate  for  use  as  a  component  of 
adhesives  and  as  an  emuisiRer  in  the 
production  of  food-contact  polymers. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  9B4122)  has  been  filed  by 
American  Cyanamid  Co..  One 
Cyanamid  Plaza,  Wayne.  NJ  07470.  The 
petition  proposes  to  amend  S  175.105 
Adhesives  (21  CFR  175.105)  and 
S  178.3400  Emulsifiers  and /or  surface- 
active  agents  (21  CFR  17a3400)  of  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  disodium  4-isodecyl 
sulfosuccinate  for  use  as  a  component  of 
adhesives  and  as  an  emulsifier  in  the 
production  of  food-contact  polymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  June  2. 1989. 
Frwl  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(PR  Doc.  89-13970  Filed  6-12-69;  8:45  am] 
MUWia  COM  41M-41-II 


National  Institutes  of  Haaltfi 

Arteriosdar  osis,  Hypartension  and 
Lipid  Metabolism  Adviaory  Commlttea, 
•t  al;  Raastablishmant 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat.  770-776),  and  section 
402(b)(6)  of  the  Public  Health  Service 
Act,  (42  U.S.  Code  282(b)(6))  as 
amended,  the  Director,  NIH.  announces 
the  reestablishment,  elective  June  30, 
1989.  of  the  following  committees: 

Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee 

Blood  Diseases  and  Resources  Advisory 
Committee 

Cardiology  Advisory  Committee 

Clinical  Applications  and  Prevention 
Advisory  Committee  Pulmonary 
Diseases  Advisory  Committee 

Unless  renewed  by  appropriate 
action,  these  committees  will  terminate 
on  June  30. 1991. 

Dated:  June  2. 1989. 
Joseph  E.  Rail, 
Acting  Director.  NIH. 
|FR  Doc.  89-13913  Filed  6-12-89:  8:45  am) 
BHUNQ  COM  4140-41-M 


National  Institute  of  DialMtes  and 
Digestive  and  Kidney  Diseases, 
National  Diat>etes  Advisory  Board; 
Meeting 

Pursuant  to  ihib.  L.  92-463.  notice  is 
hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  July  17, 1989.  The  meeting  will 
begin  at  8:30  a.m.  and  end  at 
approximately  4:30  p.m.  The  Board  will 
meet  at  the  Crystal  City  Marriott.  1999 
Jefferson  Davis  Highway,  Ariington, 
Virginia  22032.  The  purpose  of  the 
meeting  is  to  discuss  the  Board's 
activities  and  to  continue  evaluation  of 
the  implementation  of  the  long-range 
plan  to  combat  diabetes  mellitus. 
Although  the  entire  meeting  will  be  open 
to  the  public,  attendance  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne. 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045.  His  office  will  provide. 


for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  June  6, 1989. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 
(FR  Doc.  89-13914  Filed  6-12-89;  8:45  am) 
MUMO  COM  4140-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  ttie  Secretary 

Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission;  Establishment 

This  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  Following  consultation  with  the 
General  Services  Administration,  notice 
is  hereby  given  that  the  Delaware  Water 
Gap  National  Recreation  Area  Citizens 
Advisory  Commission  is  established. 
The  purpose  of  the  Commission  is  to 
advise  the  Secretary  of  the  Interior  on 
matters  pertaining  to  the  management 
and  operation  of  the  Delaware  Water 
Gap  National  Recreation  Area,  as  well 
as  on  other  matters  affecting  the 
recreation  area  and  its  surrounding 
communities. 

Further  information  regarding  the 
Commission  may  be  obtained  from  the 
Regional  Director.  Mid-Atlantic  Region. 
National  Park  Service,  Philadelphia. 
Pennsylvania  19106. 

The  certification  of  establishment  is 
published  below. . 

Certification 

I  hereby  certify  that  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizens  Advisory  Commission  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  16  U.S.C. 
et  seq.,  and  16  U.S.C.  Sec.  431,  et  seq. 

Date:  May  1. 1989. 
Manuel  Luijan, 
Secretary  of  the  Interior. 
[FR  Doc.  89-13989  Filed  6-12-89;  8:45  am| 
BttXINQ  COM  4310-70-M 


Fisti  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Task 
Force;  Meeting 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meetings  are 
open  to  the  public. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8 
a.m.  to  5:00  p.m..  Thursday,  June  29. 
1989. 

ADDRESS:  The  meeting  will  be  held  at 
the  Bureau  of  Indian  Affairs  Office.  2045 
Salmon  Avenue  (directly  behind  the 
Post  Office)  Klamath.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson.  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  1312 
Fairiane  Road,  Yreka.  California  96097. 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8. 1987  (52  FR 
25639). 

The  Task  Force  will  hear  a  report  on 
progress  of  projects  being  funded  in  the 
current  fiscal  year  (Fiscal  Year  1989), 
and  a  report  on  harvest  management 
actions  affecting  anadromous  fish  stocks 
in  the  Klamath  River  Basin  in  1989. 

The  Task  Force  will  hear  a  report 
from  technical  staff  on  projects 
proposed  for  funding  in  Fiscal  Year  1990, 
and  will  identify  a  set  of  projects  to  be 
recommended  to  the  Fish  and  Wildlife 
Service  and  the  California  Department 
of  Fish  and  Came  for  funding. 

Dated:  June  1, 1989. 

Marvin  L  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service. 

jFR  Doc.  89-13964  Filed  6-12-fl9:  8:45  am] 

MLUNG  COM  4310-S6-M 

Bureau  of  L^nd  Management 
lNV-930-09-4212-14;  N-42538] 

Battle  Mountain  District;  Shoshone- 
Eureka  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Realty  Action;  Noncompetitive 

Sale  of  Federal  Lands  in  Lander  County, 

Nevada. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  direct  sale  under 
sections  203  and  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750,  43  U.S.C.  1713)  at  no  less  than 
the  appraised  fair  market  value.  The 


land  will  not  be  offered  for  sale  until  at 
least  60  days  after  the  date  of  this 

Notice. 

Mount  Diablo  Meridian 

T.  17  N..  R.  42  E., 

Sec.  18.  Lot  1,  NE'/4NW'/4. 

A  parcel  of  land  containing  79.06  acres, 
more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  Notice,  whichever  occurs  first. 

Robert  L.  Foster  has  asked  to  buy  this 
land  to  augment  his  farming  operation  in 
Reese  River  Valley.  Nevada.  The  sale  is 
consistent  with  the  Shoshone-Eureka 
Resource  Management  Plan.  No 
conflicts  with  State  or  local  land  use 
plans  have  been  identified.  The  subject 
lands  are  within  the  San  Juan  grazing 
allotment  and  grazing  permittees  will  be 
sent  the  required  two-year  grazing 
notices  prior  to  sale. 

It  has  been  determined  that  the 
subject  parcel  contains  no  known 
mineral  values;  therefore,  mineral 
interests  may  be  conveyed 
simultaneously.  Acceptance  of  the  sale 
offer  will  constitute  an  application  for 
conveyance  of  those  mineral  interests.  A 
nonrefundable  fee  of  $50  will  be 
required  from  purchaser  for  purchase  of 
the  mineral  interests. 

The  patent,  when  issued,  will  be 
subject  to  all  valid  existing  rights  and 
will  contain  the  following  reservation  to 
the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30. 1890  (26  Stat.  391: 
U.S.C.  945). 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  1420.  Battle  Mountain.  Nevada 
89820.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date  Signed:  June  1. 1989. 
Thomas  H.  Jury, 
Acting  District  Manager. 
|FR  Doc.  89-13965  Filed  6-12-89;  8:45  am) 
BUJJNG  COM  4310-HC-M 


(10-942-09-4730-121 

Idaho;  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land,  was  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
10:00  a.m..  June  1. 1989. 

The  supplemental  plat  representing 
the  revised  lottings  in  section  26.  t.  48  N.. 
R.  4E..  Boise  Meridian.  Idaho,  was 
accepted  May  25,  1989.  This 
supplemental  plat  was  prepared  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management.  3380  Americana 
Terrace,  Boise.  Idaho.  83706. 
June  1. 1989. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
jFR  Doc.  89-13966  Filed  6-12-89;  8:45aml 
BIUJNG  COM  4310-GG-M 


(NV-930-09-4212-221 

Filing  of  Plats  of  Survey;  Nevada 

June  5, 1989. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  ofTicials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

EFFECTIVE  DATE:  Filings  were  effective 
at  10:00  a.m.  on  May  26. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lacel  Bland,  Chief,  Branch  of  Cadastral 
Survey.  Bureau  of  Land  Management, 
(BLM),  Nevada  State  Office.  850 
Harvard  Way,  P.O.  Box  12000.  Reno. 
Nevada  89520.  702-328-6341. 

SUPPLEMENTARY  INFORMATION:  The  Plats 

of  Survey  of  lands  descril)ed  below 
were  officially  filed  at  the  Nevada  Slate 
Office.  Reno.  Nevada  on  the  date 
indicated. 

Mount  Diablo  Meridian,  Nevada 

T.  31  N..  R.  55  E.— Dependent  Resurvey 
T.  30  N..  R.  56  £.— Dependent  Resurvcy 

Both  surveys  were  accepted  on  May 
17, 1989.  The  surveys  were  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

Both  of  the  above-listed  plats  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  The  plats 
will  be  placed  in  the  open  files  in  the 
BLM  Nevada  Stale  Office  and  will  be 
available  to  the  public  as  a  matter  of 
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information.  Copies  of  the  plats  and 

related  Held  notes  may  be  furnished  to 

the  public  upon  payment  of  the 

appropriate  fee. 

Edward  F.  Spang, 

State  Director,  Nevada. 

|FR  Doc.  89-14039  Filed  6-12-89:  8:45  am) 

MXINQCOOE  4310-HC-«i 


(NV-943-09-4220-10;  N-50507.  N-S05661 

Proposed  Withdrawal  and  Opportunity 
for  Pul>lic  MMting 

June  5.  1989. 

AOENCV:  Bureau  of  Land  Management, 

interior. 

action:  Notice. 

summary:  The  Bureau  of  L.and 
Management  [BIM]  proposes  to 
withdraw  10  acres  of  public  land  in 
Eureka  County  and  5  acres  of  public 
land  in  Nye  County  to  protect  two 
proposed  BL.M  administrative  sites.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 

DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
September  11. 1989. 
ADORCSS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director.  BIM,  850  Harvard  Way. 
P.O.  Box  12000.  Reno,  Nevada  89520. 

FOM  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  BLM  Nevada  State 

Office  (702)  328-6326. 

SUPPLEMENTARY  INFORMATION:  On  May 

26. 1989.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  Tile  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

T.  2  N..  R.  42  E.. 

Sec.  1.  W V4NW %SE'/«SW V*; 
T.  19  N.,  R.  53  E., 

Sec.  11,  E'/iNW'/4SWy4NE'/4.  W'/4NEV« 
SW>/4NE'/4. 

The  area  described  aggregates  10  acres  in 
Eureka  County  and  5  acres  in  Nye  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  two  proposed 
BLM  administrative  sites. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  ther  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  FEDERAL  REGISTER  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
FEDERAL  REGISTER,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  and  rights- 
of-way. 

Edward  F.  Spang. 
State  Director,  Nevada. 
|FR  Doc.  89-14040  Filed  6-12-89;  8:45  am) 

nUMQ  CODE  4310-MC-«I 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  Natonal  Register  were  received  by 
the  National  Park  Service  before  June  3, 
1989.  Pursuant  to  S  6013  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
National  Register  criteria  for  evaluation 
may  be  forwarded  to  the  National 
Register,  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  20013-7127. 
Written  comments  should  be  submitted 
by  June  28, 1989. 
Carol  0.  ShuU, 
Chief  of  Registration,  National  Register. 

INDL\NA 

Clark  County 

French,  Henry.  House.  217  E.  High  St.. 
lerfersonville.  89000772 

Delaware  County 

Kimbrough.  Emily.  Historic  District 
(Boundary  Increase],  Roughly  E.  Gilbert. 
Beacon  St..  E.  Charles  St..  Madison  St.. 
Muncie.  89000779 


Fountain  r4)unty 

Mesler,  Clinton  F.,  Farm,  Co.  Rd.  450  S. 
between  200  E.  and  300  E..  Veedersburg 
vicinity,  89000770 

lohnson  County 

Franklin  Commercial  Historic  District, 
Roughly  E.  &  W.  Court  St.,  Jefferson,  Monroe. 
Main.  Franklin.  89000773 

Marion  County 

New  Augusta  Historic  District,  Roughly  E. 
7l8t  St.,  E.  74st  St.,  Coffman  Rd.,  New 
Augusta  Rd.,  Indianapolis,  89000780 

Orange  County 

Braxton,  Thomas  Newby.  House.  210  N. 
Gospel  St.,  Paoli.  89000777 

Owen  County 

Beem.  David  Enoch,  House,  635  W.  Hillside 
Ave.,  Spencer,  89000771 

Rush  County 

Reeves,  Jabez,  Farmstead,  Co.  Rd.  900  N., 
Rushville  vicinity.  89000776 

MARYLAND 

Prince  George's  County 

Cottage.  The.  11904  Old  Marlboro  Pk..  Upper 
Mariboro  vicinity.  89000769 

MICHIGAN 

Lenawee  County 

Adrian  Engine  House  No.  1. 126  E.  Church  St.. 
Adrian.  89000789 

Oakland  County 

Casa  del  Rey  Apartments,  111  Oneida  Rd., 
Pontiac,  89000787 

Ottawa  County 

Van  Raalte,  Benjamin,  House.  1076  Sixteenth 
St.,  Holland,  89000790 

Wayne  County 

St.  Stanislaus  Bishop  and  Martyr  Roman 

Catholic  Parish  Complex.  5818  Dubois  St., 

Detroit,  89000788 
St.  Theresa  of  Aviia  Roman  Catholic  Parish 

Complex.  8666  Quincy  Ave.,  Detroit, 

89000786 
St.  Thomas  the  Apostle  Catholic  Church  and 

Rectory,  8363 — 8383  Townsend  Ave., 

Detroit.  89000785 

MISSISSIPPI 
Adams  County 

Oakland.  Lower  Woodville  Rd.,  Natchez 

vicinity.  89000781 
Woodstock.  Carmel  Church  Rd.,  12  mi.  SE  of 

Natchez.  Natchez  vicinity,  89000782 

Chickasaw  County 

Bynum  Mound  and  Village  Site  {22CS501). 
Address  Restricted.  Houston  vicinity, 
89000783 

Madison  County 

Boyd  Mounds  Site  (22MD512).  Address 
Restricted.  Ridgeland  vicinity.  89000784 

Canton  Courthouse  Square  Historic  District 
(Boundary  Increase),  W.  Peace  St..  Canton, 
89000778 


MONTANA 
Flathead  County 

Cornelius  Hedges  Elementary  School.  827  4th 
Ave.,  East.  Kalispell.  89000765 

Missoula  County 

East  Pine  Street  Historic  District,  Roughly 
bounded  by  E.  Pine  St..  Madison  St..  E. 
Broadway,  and  Pattee  St..  Missoula, 
89000768 

NEW  JERSEY 

Bergen  County 

Draw  Bridge  at  New  Bridge.  Main  St.  and 
New  Bridge  Rd.  over  Hackensack  River. 
River  Edge,  89000775 

Burlington  County 

Paul.  Alice.  Birthplace.  118  Hooten  Rd..  Mt. 
Laurel  Township.  89000774 
The  following  properties  are  also 

being  considered  for  listing  in  the 

National  Register 

MARYLAND 
Montgomery  County 

Darnall  Place  (Boundary  Decrease).  17615 
White's  Ferry  Rd.,  Poolesville  79003919 

MASSACHUSETTS 

Middlesex  County 

Gardner,  O.W.,  House.  Winchester  MRA,  5 

Myrtle  St.,  Winchester  89000791 
|FR  Doc.  89-13988  Filed  6-12-69;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

IRnance  Docket  No.  31422] 

Cagy  Industries,  Inc.,  Control 
Exemption,  Chattooga  &  Chickamauga 
Railway  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Interstate  Commerce  Commission 
exempts  CAGY  Industries,  Inc.,  (CAGY) 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343,  et  seq.,  to  acquire 
control  of  the  Chattooga  &  Chickamauga 
Railway  Company  (C&C).  CAGY 
currently  controls  Columbus  & 
Greenville  Railway  Company  (C&G), 
which  has  granted  C&C  trackage  rights 
over  its  line  between  milepost  4,  at 
Davis,  and  milepost  6.  at  Waters,  in 
Lowndes  County,  MS.  The  reporting 
requirements  of  49  CFR  1105.7  are 
waived.  The  exemption  is  subject  to 
employee  protective  conditions. 
DATES:  This  exemption  is  effective  on 
July  14, 1989.  Petitions  for  stay  must  be 
filed  by  June  23, 1989.  Petitions  for 
reconsideration  must  be  filed  by  July  3, 
1989. 


ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31422  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Lester  A. 
Sittler,  137  Main  Street,  P.O.  Box  12a 
Cooperstown,  NY  13326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstatef 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.] 

Decided:  May  24. 1989 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
Kathleen  M.  King, 
Acting  Secretary. 

[FR  Doc.  89-14014  Filed  6-12-89:  8:45  am) 
WUJNG  CODE  7035-01-M 

[Finance  Docket  No.  31442] 

Consolidated  Rail  Corp.;  Joint  Project 
for  Relocation  of  a  Line  of  Railroad; 
CSX  Transportation,  Inc. 

On  May  24, 1989,  Consolidated  Rail 
Corporation  (Conrail)  and  CSX 
Transportation,  Inc.  (CSXT),  filed  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(5)  for  exchange  of  trackage 
located  in  South  Philadelphia,  PA,  that 
will  confer  ownership  to:  (1)  Conrail,  of 
CSXTs  3.21-mile  line,  the  No.  4  Track 
and  No.  4  Extension  Track,  between 
Valuation  Station  130-1- 27±  at 
"Penrose"  and  Valuation  Station 
296 -I- 04  ±  at  Thorofare  Crossover, 
including  turnouts;  and  (2)  CSXT,  of 
Conrail's  3.03-mile  line  the  No.  1 
Harrisburg  Track  and  No.  2  Thorofare 
Track,  between  Valuation  Station 
139-1- 55±  and  301  +  59±,  including 
turnouts. 

The  joint  project  involves  the 
relocation  of  lines  of  railroad  that  will 
not  disrupt  service  to  shippers  and,  thus, 
the  exchange  of  trackage  qualifies  under 
the  class  exemption  procedures  at  49 
CFR  1180.2(d)(5). 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  employees  affected  by 
the  joint  relocation  will  be  protected  by 
the  conditions  in  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN.  354 


I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on: 

Cheryl  A.  Cook.  Consolidated  Rail 
Corporation.  1138  Six  Penn  Center 
Plaza,  Philadelphia,  PA  19103-2959. 
and, 

CM.  Rosenberger,  CSX  Transportation, 
Inc.,  500  Water  Street.  Jacksonville,  FL 
32202. 

Dated:  June  7, 1989. 
By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Kathleen  M.  King, 

Acting  Secretary. 

|FR  Doc.  89-14114  Filed  6-12-89;  8:45  am] 

MLUMG  COOC  7O3S-01-II 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Two  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  UatMity  Act;  Deere 
and  Co.  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  26, 1989 ,  two 
proposed  consent  decrees  in  United 
States  V.  Deere  and  Company,  et  al.. 
Civil  No.  82-C-268-E  were  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Oklahoma.  The 
proposed  consent  decrees  arise  from  a 
civil  action  filed  under  section  122(g)  of 
CERCLA,  42  U.S.C.  9622(g)  and  section 
107  for  reimbursement  of  costs  both  past 
and  future  incurred  by  the  United  Slates 
in  connection  with  releases  and 
threatened  releases  of  hazardous 
materials  from  an  agricultural  chemical 
facility  ("the  Pryor  Plant")  owned 
successively  by  Deere  and  Company, 
Nipak,  Inc.  and  Kaiser  Aluminum  and 
Chemical  Corporation,  near  the  town  of 
Pryor,  Oklahoma.  Under  the  terms  of  the 
Decrees,  Deere  and  Company  and 
Nipak,  Inc.  will  remediate  the  site  by 
onsite  incineration  of  contaminated  soils 
and  will  reimburse  the  United  Stales 
$50,000  towards  its  response  costs 
incurred  at  the  site.  Kaiser  Aluminum 
and  Chemical  Corporation  will  pay  the 
United  States  $18,000  towards  its 
response  costs  incurred  at  the  site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decrees. 
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Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General. 
L,and  and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  Deere  and  Company,  et  ai.  DJ  Ref. 
90-5-1-6-254. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Ofllce  of  the  United 
States  Attorney.  Northern  District  of 
Oklahoma,  3600  U.S.  Courthouse,  333 
West  Fourth  Street,  Tulsa,  Oklahoma 
74103.  Copies  of  the  Consent  Decrees 
may  be  examined  at  the  Department  of 
Justice,  Environmental  Enforcement 
Section,  Room  1647,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $5.00  (10  cents  per  page 
reproduction  cost)  payable  to.  the 
Treasurer  of  the  United  States. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc  89-13938  Filed  6-12-89:  8:45  am) 

BNJJNO  COOC  441»-I1-M 


Lodging  of  Consent  Decree;  Hunn,  et 
aL 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7.  notice  is  hereby 
given  that  on  May  30. 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Hunn,  et  al.  was  lodged  with  the  United 
Si  jtes  District  Court  for  the  District  of 
Delaware.  The  proposed  Consent 
Decree  concerns  the  clean  up  of  an 
abandoned  landfill  near  Dover. 
Delaware—the  Wildcat  Landfill— by  a 
group  of  settling  defendants  and  the 
payment  by  the  settlors  of  $200,000  of 
the  costs  incurred  by  the  Environmental 
Protection  Agency  (EPA)  in 
investigation  and  enforcement  activities 
related  to  this  site  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  42  U.S.C.  9601  et  seq.  The  proposed 
Consent  Decree  provides  for  the 
construction  of  the  remedy  at  the 
Wildcat  Landfill  site,  the  performance  of 
operation  and  maintenance  activities, 
the  payment  of  $140,000  in  oversight 
costs,  and  the  payment  of  $200,000  of 
EPA's  past  costs. 

The  Department  of  Justice  will  receive 
fur  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
CommtM-.ts  should  be  addressed  to  the 
Acting  Assistant  Attorney  General. 


Land  and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DiC 
20530.  and  should  refer  to  United  States 
v.  Hunn.  et  al.  D.J.  Ref.  90-11-2-300. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  844  King  Street. 
Wilmington.  Delaware  IBOOl,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Room  1515.  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  2053a  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  $5.80  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Donald  A.  Can. 

Acting  Assistant  Attorney  General. 
[FR  Doc.  89-13939  Filed  6-12-89;  8:45  am] 

■HXINQ  COOC  44IO-01-« 


Lodging  of  Partial  Consent  Decree 
Concerning  Love  Canal  Hazardous 
Waste  Site;  Occidental  Chemical  Corp., 
etaL 

In  accordance  with  section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9622(d),  and  Department 
Policy.  28  CFR  50.7,  38  Fed.  Reg.  19029, 
notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  in  United  States, 
et  al.  V.  Occidental  Chemical 
Corporation,  et  al..  Civil  Action  No.  79- 
990C.  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
New  York  on  June  1. 1989.  The  proposed 
Partial  Consent  Decree  provides  that 
Occidental  Chemical  Corporation  shall 
implement  a  portion  of  the  Record  of 
Decision  issued  by  the  United  States 
Environmental  Protection  Agency  on 
October  26. 1987.  as  modified  by  the 
Decree,  concerning  the  destruction  and 
disposal  of  sediments  excavated  from 
sewers  and  creeks  near  the  Love  Canal 
hazardous  waste  site  in  Niagara  Falls, 
New  York.  Specifically,  the  proposed 
Partial  Consent  Decree  requires 
Occidental  Chemical  Corporation  to 
transport  the  sediments  and  other  Love 
Canal  remedial  wastes  to  its  Niagara 
Falls  plant  site,  temporarily  store  the 
materials  in  a  centralized  storage 
facility,  and  incinerate  the  wastes  in  a 
thermal  destruction  unit  at  the  plant  site. 
In  order  to  expedite  cleanup  of  the  Love 
Canal  area  creeks,  the  parties  have 
agreed  to  commence  work  prior  to  entry 
of  the  Partial  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  pubhcation  of  this  notice,  written 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division.  United  States 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Occidental  Chemical  Corporation, 
D.J.  Ref.  No.  90-5-1-1-1229. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  Western  District 
of  New  York.  502  U.S.  Courthouse,  68 
Court  Street,  Buffalo.  New  York  14202; 
at  the  Region  II  office  of  the  United 
States  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York, 
New  York  10278;  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice, 
Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Partial  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice,  at 
the  above  address.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$10.50.  payable  to  the  Treasurer  of  the 
United  States,  to  cover  the  costs  of 
reproduction. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General,  Land  end 
Natural  Resources  Division. 
[FR  Doc.  89-13941  Filed  6-12-89;  a-45  am) 
BHJJNG  CODE  44l*-0t-« 


Lodging  of  Consent  Decree;  Pacific 
Hide  and  Fur  Depot,  Inc.,  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  and  42  U.S.C. 
9622(d),  section  122(d)  of  CERCLA, 
notice  is  hereby  given  that  on  May  30, 
1989  a  proposed  Partial  Consent  Decree 
in  United  States  v.  Pacific  Hide  and  Fur 
Depot,  Inc.,  et  al..  District  of  Idaho  Civil 
Action  No.  83-4052,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Idaho.  This  is  a  civil  action 
against  6  individual  and  three  corporate 
defendants  under  sections  106  and  107 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9606  and  9607. 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  8973,  and  Sections  7  and  17  of  the 
Toxic  Substances  Control  Act,  15  U.S.C. 
2606  and  2618,  for  recovery  of  costs  and 
injunctive  relief  in  connection  with  the 
cle.in  up  of  PCB  contaminated 
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capacitors  at  a  recycling  and  scrap 
facility  in  Pocatello.  Idaho. 

The  proposed  consent  decree  resolves 
some  of  the  claims  alleged  in  the 
complaint  and  provides  for  one 
defendant.  Idaho  Power  Company,  to 
imolement  the  remedy  selected  by  EPA 
m  its  Record  of  Decision.  The 
Environmental  Protection  Agency 
estimates  the  remedy  will  cost 
approximately  $2.0  million.  Full  recovery 
of  the  costs  previously  incurred  by  the 
United  States,  anticipated  future 
oversight  costs  associated  with 
implementation  of  the  remedial  action  at 
the  Site,  as  well  as  operation  and 
maintenance  of  the  remedy,  have  been 
left  to  the  remaining  defendants.  The 
remaining  defendants  will  be  pursued 
for  these  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044.  Comments 
should  refer  to  United  States  v.  Pacific 
Hide  and  Fur  Depot.  Inc.,  et  al.,  D.J.  Ref. 
90-11-2-47. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  Idaho.  Room 
328  Federal  Building,  550  West  Fort 
Street,  Boise,  Idaho  83724,  and  at  the 


Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1732(R). 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20004.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Donald  A.  Carr. 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-13940  Filed  6-12-89;  8:45  am] 

BILUNG  CODE  441(M>1-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Ctiase 
Paclcaging  Corp.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
on  or  before  June  23, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  on  or  before  June  23, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  al  Washington.  DC.  this  22nd  day  of 
May  1989. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitionef  (union/worfcers/firm) 


Chase  Packaging  Cofp.  (Wofkers) 

Coppedge  Oil  &  Gas.  Inc.  (Company) 

Encino  Shirt  Co.  (ILGWU) 

Gearhan  Industries.  Inc.  (Workers) 

Gower  Pumping  Service,  Inc.  (Workers) 

Hudson  Sewing,  Inc  (Workers) 

Kennedy  Mills.  Inc.  (ACTWU) , 

Les  Wilson,  Inc.  (Company) „.... 

Mark  Producing,  Inc.  (Workers) 

Miami  Carey  (Workers) 

Mosler  Inc.  (UAW) 

Mundy  Contract  Maintenance,  Inc 

Noftronics  Co  .  IrK  (Workers) _ 

Santa  Fe  International  Corp.  (Workers) 

Sentor  Drilling  &  Exploration  Inc.  (Workers) . 

Sherwood  Medical,  Inc  (Company) 

Transmission  Technology  Co.,  Inc.  (Compa 
ny). 

Tnstar  Sports.  Inc.  (Company) 

USECB  Joint  Venture  (Company) , 

Wedge  Wirekne.  Inc.  (Workers) 

Yesterday's  News,  Inc.  (Company) 

LEC.  Ltd /Geosearch  Inc  (Workers) ' 

Milpark  Dolling  Fluids  (Workers)  ' 

Fitkin  Petroleum  Corp.  (Company) ' 

■  Investigation  reopened. 


Location 


Hudson  Falls,  NY... 

Piano.  TX 

Moulton,  AL 

Fon  Worth.  TX 

Eldorado,  TX 

Hoboken.  NJ 

Janesville,  Wl 

Camit,  IL 

Houston.  TX 

Swainsboro.  GA 

Hamilton,  OH 

Houston,  TX 

Minneapolis,  MN .... 

Houston.  TX 

Lafayette.  LA 

Shertxime,  NY 

Fairfield.  NJ 

Middle«own.  CT 

Riverton,  WY 

Odessa.  TX 

New  York,  NY 

Tuha.  OK 

Houston.  TX 

Oklahoma  City.  OK 


Date 

received 


5/22/89 

5/22/89 

5/22/89 

5/22/89 

5/22/89 

5/22/89 

5/22/89 

5/22/89  ! 

5/22/89 

5/22/89 

5/22/89 

6/22/89 
5/22/89 
5/22/89 
5/22/89 
5/22/89 
5/22/89 

5/22/89 
5/22/89 
5/22/89 
5/22/89 

11/14/88 
10/3/88 

11/18/88 


Date  Of 
petition 


5/6/89 
5/1/89 
5/2/89 
5/2/89 
5/4/89 
5/2/89 
5/8/89 
5/21/89 
4/21/89 
5/4/89 
5/5/89 

5/4/89 

5/1/89 

3/31/89 

4/27/89 

4/28/89 

5/1/89 

5/1/89 
5/5/89 
5/1/89 
4/28/89 
11/4/88 
9/11/88 
10/3/88 


Petition 
numt)er 


Artictes  produced 


-U 


I 


22,933 
22.934 

22,935 
22,936 
22,937 
22.938 
22.939 
22.940 
22,941 
22.942 
22.943 

22.944 
22.945 
22.946 
22,947 
22.948 
22.949 

22.950 
22,951 
22.952 
22.953 
21,627 
21.208 
22,318 


Packaging  Bags 

Oil  and  gas 

Men's  sportshMis 

Oil  arxl  gas 

Oil  and  gas 

Ladies  kxmgewear  and  kngerie 

Wool  latxic 

Oil  and  gas 

Oil  arxj  gas 

Ventilation  and  door  chimes 

Security  products  (safes,  vaKit  doors 

secuoty  files 
Matnter^rKe  services 
Electronic  tape  heads 
Oil  and  gas 
Oil  and  gas 
Enterrul  feeding  sets 
Propulston  systems 

Alpirie  skis 
Uranium 
O*  and  gas 
Women's  dresses 
Oil  and  gas 
DnHing  fluNJs 
Oil 


and 
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U.S.  DEPARTMENT  OF  UVBOR 
[TA-W-22.284  and  TA-W-22-41SI 

DismisMl  Of  Application*  for 
Reconsideration;  Heritage  Cal>le  TV 
and  Shortw^  Products 

Pursuant  lo  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Heritage  Cable  TV, 
Branford,  Connecticut,  and  Shortway 
Products,  Clearfield,  Pennsylvania.  The 
reviews  indicated  that  the  applicants 
contained  no  new  substantial 
infonnution  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissal  of 
the  applications  were  issued. 

TW-W-22.284;  Heritage  Cable  TV.  Branford, 

Connecticut  (May  23. 1989) 
1  A-W-22,412;  Shortway  Products,  Clearfield. 

Pennsylvania  (May  23. 1989) 

Signed  at  Washington.  DC  this  25th  day  of 
May  1980.. 

Marvin  M.  Fookt, 

Dirt^tor.  Office  of  Trade  AdjusUnent 
Assistance. 

|KR  Doc  88-13986  Filed  6-12-49:  &'45  am) 
MUMO  COOK  4510-30-M 


DEPARTMENT  OF  LABOR 

ITA-W-22. 1»71 

Terra  Resources,  Denver,  CO^ 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Terra  Resources,  Denver.  Colorado.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-22. 197;  Terra  Resources,  Denver. 
Colorado  (May  24. 1989) 

Signed  at  Washington.  DC  this  25ih  day  of 
MHy  1989. 

Marvin  M.  Fookt, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  89-13987  Filed  6-12-89:  8:45  am| 
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Merit  Systems  Protection  Board 

Opportunity  to  Comment  on  ttte 
Coverage  of  a  Review  of  Actions 
Taken  By  the  Office  of  Personnel 
Management  Since  January  1988 

agency:  U.S.  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  opportunity  to 

comment  on  the  coverage  of  a  review  of 

action  taken  by  the  Office  of  Personnel 

Management  (0PM)  since  January  1988. 

summary:  5  U.S.C.  1209(b)  requires  the 
U.S.  Merit  Systems  Protection  Board 
(Board)  to  report  annually  to  the 
President  and  the  Congress  on  the 
"significant  actions"  of  0PM,  including 
an  analysis  of  whether  those  actions  are 
in  accord  with  merit  system  principles 
and  free  from  prohibited  personnel 
practices.  The  Board  is  in  the  process  of 
reviewing  OPM's  significant  actions 
since  January  1988.  This  notice  explains 
the  Board's  study  and  invites  public 
comment  on  OPM's  programs  and 
activities. 

DATE:  Comments  must  be  received  on  or 
before  July  28, 1989. 
ADDRESS:  Comments  must  be  made  in 
writing  and  sent  to  the  Office  of  Policy 
and  Evaluation,  U.S.  Merit  System 
Protection  Board,  1120  Vermont  Avenue. 
NW.,  8th  Floor.  Washington,  DC  20419, 
Attention:  Charles  Friedman. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Freidman,  Project  Manager, 
Office  of  Policy  and  Evaluation,  U.S. 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue.  NW.,  8th  Floor, 
Washington.  DC  20419,  (202)  653-7208. 
SUPPtCMENTARY  INFORMATION: 

The  Civil  Service  Reform  Act  of  1978 
established  the  merit  principles  (5  U.S.C. 
2301)  and  prohibited  personnel  practices 
(5  U.S.C.  2302]  as  standards  for 
personnel  management  in  the  Federal 
Government.  The  Board  is  responsible 
for  protecting  the  public  interest  in  a 
civil  service  administered  according  to 
these  standards  by  adjudicating 
employee  appeals,  acting  on  actions 
brought  by  the  Special  Counsel, 
conducting  special  studies  of  the  civil 
service  and  other  merit  systems,  and 
reviewing  the  regulations  and  significant 
actions  of  OPM.  The  Office  of  Policy 
and  Evaluation  has  principal 
responsibility  within  the  Board  for  merit 
studies  and  OPM  oversight,  including 
the  annual  report  on  OMP's  significant 
actions. 

(a)  What  Is  An  OPM  Significant  Action? 

The  statutory  provision  at  5  U.S.C. 
1209(b)  does  not  specify  criteria  for  the 
Board  to  use  in  determining  which 


actions  of  OPM  are  significant  for 
purposes  of  preparing  its  report.  In 
exercising  its  discretion  as  to  which 
actions  of  OPM  it  will  study,  the  Board 
considers  the  following: 

(1)  Any  OPM  policy  or  program  which 
might  conflict  with  the  statutory  merit 
principles  or  contribute  to  the 
commission  of  a  prohibited  personnel 
practice; 

(2)  The  extent  to  which  other  major 
decisions  made  or  actions  taken  by 
OPM  are  in  accord  with  and  promote 
the  merit  principles;  and 

(3)  OPM's  impact,  overall,  on 
personnel  management  within  the  merit 
systems  of  the  Federal  civil  service. 

(b)  Public  Comment  on  Significant 
Actions 

The  Board  invites  any  interested 
person  or  organization  to  comment  on: 
which  actions  of  OPM  since  January 
1988  were  "significant"  for  the  merit 
systems;  whether  those  actions  were 
consistent  with  the  merit  system 
principles  and  free  from  prohibited 
personnel  practices;  what  types  of  data 
would  be  most  pertinent  in  evaluating 
the  significant  action(s]  being  suggested: 
and  where  can  the  data  be  found. 

Although  comments  are  invited  on 
any  action  taken  by  OPM  since  January 
1988,  comments  should  be  consistent 
with  the  Board's  criteria  as  described 
above.  Consideration  may  also  be  given 
to  the  fact  that  a  lack  of  action  on  an 
issue  by  OPM  can  constitute  a 
significant  action  for  purposes  of  this 
review. 

Finally,  the  Board  also  invites 
comments  on  the  relative  priority  that 
should  be  assigned  to  each  of  the 
significant  actions  being  suggested. 

(c)  Format  for  Comments 

The  comments  should  contain  for 
each  topic  a  short  statement  of  the  issue 
being  raised,  a  brief  explanation  as  to 
why  it  should  be  reviewed,  and  a 
description  of  the  favorable  or  adverse 
impact  of  the  action  on  the  Federal 
service. 

Suggestions  on  what  data  (nature  and 
sources)  would  be  most  useful  in 
evaluating  the  issue  and  OPM's 
action(s),  as  well  as  comments  on  the 
relative  priority  of  all  potential  study 
topics,  should  be  shown  in  a  separate 
paragraph. 

(d)  Acknowledgment  of  Comments 

Owing  to  the  nature  of  this  notice  (i.e., 
a  request  for  suggestions),  no 
acknowledgment  or  response  will  be 
provided  to  those  who  summit 
comments. 
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(e)  Confidentiality 

The  Board  will  protect  the  identify  of 
persona  submitting  comments  and  the 
confidentiality  of  such  commeBts  to  the 
extent  permitted  by  law. 

Duled:  )une  7, 1989. 
Robert  E.  Tayiac 
Clerk  of  the  Board. 
|FR  Doc.  89-14044  Filed  8-12-89;  8:45  am| 

WUJNO  CODE  7400-Ot-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Putilic  Information  CoWectien 
Requirement  Submitted  to  OMB  for 
Review 

|une  6. 1989. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  submissions  may  be 
obtained  by  calling  the  NCUA 
Clearance  Officer  listed.  Comments 
regarding  information  collections  should 
be  addressed  to  the  OMB  reviewer 
listed  and  to  the  NCUA  Clearance 
Officer,  NCUA,  Administrative  Office. 
Room  7344. 1776  G  Street.  Washington, 
DC  20456. 

OMB  Number.  New  Collection 

Form  Number  NCUA  4221.  4401,  4505. 
4506  and  9600 

Type  of  Review:  Approval 

Title:  12  U.S.C.  1771— Conversion 
from  Federal  to  Slate  Credit  Union  and 
from  State  to  Federal  Credit  Union;  12 
U.S.C.  1781— Inmn-ance  of  Member 
Accounts — Eligibility 

Description:  Certain  information  must 
be  submitted  by  a  credit  union 
requesting  conversion  from  state  to 
federal  charter  or  from  the  federal  to 
state  charter.  Information  is  also 
required  to  determine  eligibility  for 
federal  share  insurance. 

Respondents:  Credit  Union  Officials. 

Estimated  Number  of  Respondents:  50 

Estimated  Burden  Hours  per 
Response:  4  hours. 

Frequency  of  Response:  Once  per 
respondent. 

Estimated  Total  Reporting  Burden: 
200  hours. 

OMB  Number  3133-OOU 
Form  Number  NCUA  4000, 4001. 4008, 
4012  and  9500 

Type  of  Review:  Renewal 


Title:  Application  Pjr  Federal  Credit 
Union  Charter 

Description:  The  forms  contained  in 
this  information  collection  constitute  the 
application  for  and  investigation  of  a 
new  federal  credit  union  charter.  The 
character  and  fitness  of  charter 
sobscrifaers  and  the  economic 
advisability  of  the  proposed  charter 
must  be  determined. 

Respondents:  Federal  credit  union 
organizers. 

Estimated  Number  of  Respondents:  46 

Estimated  Burden  Hours  per 
Response:  75  hours. 

Frequency  of  Response:  One  time. 

Estimated  Total  Reporting  Burden: 
300  hours. 

Clearance  Officer  Wilmer  A.  Theard. 
(202)  682-9700,  National  Credit  Union 
Administration,  Room  7344, 1776  G 
Street,  Washington.  EJC  20456. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503 
Bediy  Baker. 

Secretary  of  the  NCUA  Board. 
[FR  Doc.  89-13967  Filed  6-12-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  12th 
meeting  on  June  28-30, 1969, 8:30  a.in.- 
5.-00  p.m.  each  day.  Room  P-110,  7920 
Norfolk  Avemie,  Bethesda.  MD.  The 
purpose  of  this  meeting  includes: 
completion  of  the  ACNW  review  of  the 
Site  Characterization  Analysts,  a 
discussion  of  reportmg  mishaps  in  the 
management  of  low-level  wastes,  a 
status  report  on  cementitious  waste 
forms,  a  discussion  of  the  approach  to 
performance  assessment  for  the  high- 
level  waste  repository  and  status  of 
activities,  a  discussion  of  research 
related  to  nucleffl*  waste,  and  an 
administrative  session  to  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizational  matters. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In  accordance 
with  tkese  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  daring  those  portions 


of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff.  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  stilt 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
detennined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  surh  rescheduling  would 
result  in  major  inconvenience. 

Date:  )iifM  7. 1989. 
folui  C  Ifcyie. 

Advisory  Committee  Management  Offiivr  . 
\¥R  Doc.  89-13907  Filed  6-12-89:  8:45  am) 
BttJJNG  COK  TSSS-et-M 


Governors'  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

On  January  6, 1982,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register,  as 
final,  certain  amendments  to  10  CFR 
Parts  71  and  73  (effective  July  6. 1982). 
which  require  advance  notification  to 
Governors  or  their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  Part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  Part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  Part  73). 

The  fblluwing  list  updates  the  namt^. 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  wiH 
be  published  annually  in  the  Federal 
Regbter  on  or  about  June  30.  to  reflect 
any  changes  in  information. 
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Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments 


Alabama. 


Anzone... 
Arkansas. 


Cokxado 

ConnacScul. 

Delaware 

Flortda 

Georgia 

Hawai 

Idaho _ 

Hiinoia 


Part  71 


Kansas... 


Kentucky 

Louisiana 

Maine 

Maryland „... 

MassachusaOs 

Mlct«gan 

Minnesota 

lissouri 

Montana _.... 


UttwMkM 

Nevada... 
New  Ha 

New  Jersey 

New  Mexico.-. 

New  Vort» 

North  Carolna 
North  Osho(S« 

Ohio ....:.^ 

Oklahoma 

Oregon 


Col.  TTwrnas  H.  Wads.  Director,  Alat)ama  Department  ot  Public  Safety.  P.O.  Box  1511.  Montoomery.  AL 

36192-0501.(205)261-4378 
Mr.  Dennis  Kelso,  Commtsstooer,  Alaska  Department  o«  Environmental  Conservation,  Pouch  0.  Juneau  AK 

99611.(907)465-2600. 
Charles  F.  Tedford.  Director,  Arizona  Radiation  Regulatory  Agency.  4814  South  40  Street.  Phoenix  AZ 

85040,  (602)  255-4645,  Alter  hours:  (602)  998-4662. 
Greta  J.  Dicus.  Director,  Dtviswn  of  Radiation  Control  and  Emergency  Management  Programs,  Arkansas 

Department  o*  Health,  4815  West  Markham  Street  Little  Rock.  AR  72201.  (501)  661-2301.  After  hours: 

(501)  661-2136  or  661-2000. 
Robert  P.  RengstarH.  C»>ief.  CaWomMi  Highway  Patrol.  PO.  Box  942898,  Sacramento,"  CA  94298-0001, 

(916)  445-3253. 
Captain  Lonnie  J.  Westphal,  Otfk»r  m  Charge.  Admtrxstrative  Branch  Services,  Colorado  State  Patrol,  700 

Kipling  Street.  Denver,  CO  80215,  (303)  239-4560,  After  hou'^:  (303)  239-4501 
The  Honorable  LesMe  Carothers,  Commissioner,  Department  of  Environmental  Protection,  State  Office 

BuMlng.  165  Capitol  Avenue,  Hartford.  CT  D6106.  (203)  566-21 10. 
Patrick  W.  Murray,  Secretary,  Department  of  Public  Safety.  P.O.  Box  818.  Dover,  DC  19903.  (302)  736- 

4321. 
Harlan  Keaton,  Public  Health  Physicist  Manager.  Office  of  Radiation  Ckintrol.  Department  of  Health  & 

RahabWativa  Sennces,  PO  Box  15490,  Orlando.  FL  32858,  (305)  297-2095. 
Tom  Doyal.  Director.  Transportation  Division.  Pubkc  Servtee  Commissk>n,  1007  Virginia  Avenue,  Hapeville, 

QA  30354.  (404)  761-2229. 
Jamea  K.  Ikeda.  Deputy  Director  for  Environmental  Health.  Department  of  Health,  P.O.  Box  3378,  Honolulu. 

HI  96813.  (806)548-4139. 
ErT>est  Raniert.  Radlatwn  Physicist  Supervisor,  Division  of  Environment  450  W.  State,  3rd  Ftoor.  Boise,  ID 

83720.  (206)  334-5679,  After  hours:  (208)  344-4090. 
t».  Terry  Lash.   Director.   lUinora  Department  of  Nuclear  Safety,    1035  Outer  Park  Drive.   5th  Floor. 

SpringfieW.  IL  62704,  (217)  785-9868.  Emergency:  (217)  782-6111,  After  hours:  (217)  785-0600. 
Ltoyd  R.  Jennings,  Superintendent  Indiana  State  Police.  301  State  Office  Budding,  100  North  Senate 

Avenue.  Indianapolis.  IN  46204.  (317)  232-8241.  After  hours:  (317)  232-8246. 
Eton  M.  Gordon.  Director,  Offkx  of  Disaster  Sennces,  Hoover  State  Offk:e  Buikling,  Des  Moines.  lA  50319. 

(515)  261-3231. 
Laon  H.  MannaS.  P.E..  Administrator.  Radtotogical  Systems,  The  Adjutant  General's  Department  Division  of 

Emargancy  Praparadnasa.  P.O.  Box  0-300.  Topaka.  KS  66601.  (913)  266-1409.  After  hours:  (296-3176). 
DonaU  R.  Hughes.  Sr..  Manager.  Radiatkxi  Control.  Department  lor  Health  Sennces.  275  East  Main  Street 

Frankfort  KY  40621.  (502)  564-3700. 
Cap!  Bin  Spencer,  Louisiana  State  Police.  265  South  Foster  Drive.  P.O.  Box  66614,  Baton  Rouge.  LA 

70895.(504)925-6113.. 
Oiial  of  the  State  Police,  Maine  Dept  of  Public  Safety.  36  Hospital  Street  Augusta.  ME  04330.  (207)  289- 

2155. 
Colonal  Jamea  A.  Jones.  Chief,  Senrices  Bureau.  Maryland  State  Pofice,  1201   Reisterstown  Road. 

PSiaevMa,  MO  21206.  (301)  486-3101. 
Robert  M.  HaWsey.  Director,  Radiation  Control  Program,  Massachusetts  Department  of  Public  Health.  150 

Tremont  Street  2nd  Fkwr.  Boston.  MA  02111.  (617)  727-6214. 
James  E.  Cok,  Captain.  Commandk«g  Officer.  Operatkxis  Mriskxi.  Michigan  Department  of  State  Police. 

714  S.  Harrison  Road,  East  Lansing,  Ml  48823.  (517)  337-6100. 
John  R.  Kerr,  Natural  Disaster  Planner,  Minnesota  Divisxjn  of  Emergency  Management  B5  State  C^ltol. 

SL  Paul.  MN  55155,  (612)  296-2233,  After  hours:  (612)  649-5451. 
Jamea  E.  Maher.  Director.  Mississippi  Emergency  Management  Agency.  P.O.  Box  4501.  Fondren  Station. 

Jackson.  MS  39296-4501.  (601)  392-9100  (24  hours). 
Richanl  D.  Ross.  Director.  State  Emergency  Management  Agency.  1717  Industrial  Drive.  P.O.  Box  116. 

Jefferson  City,  MO  65102.  (314)  751-9779.  After  hours:  (314)  751-2748. 
Mr.  Larry  Ltoyd.  Administrator,  Environmental  Sciences,  Division.  Department  of  Health  &  Environmental 

Sciences.  Room  A113.  Cogswell  Bidg .  Helena.  MT  59620.  (406)  444-3948.  After  hours:  (406)  442-1425. 


Harokl  W.  LeGrande.  Superintendent  Nebraska  Slate  Patrol.  P.O.  Box  94907.  State  House.  Lincoln.  NE 

68509,  (402)  471-2406.  After  hours;  (402)  471-4545. 
Stanley  R.  Marshall.  Supervisor,  Radiok>gk:al  Health  Section,  Bureau  of  Regulatory  Health  Services, 

Nevada  Division  of  Health,  505  East  King  Street  Room  202,  Carson  Oty,  NV  89710,  (702)  885-5394. 
Richard  M.  Flynn,  Commissioner,  New  Hampshire  Dept  of  Safety.  James  H.  Hayes  BuiWing.  Hazen  Drive. 

Concord.  NH  03305,  (603)  271-3636  (24  hours). 
Kant  Toach,  Chief.  DeiMrtment  of  Environmental  Protection.  Bureau  of  Nuclear  Engineering.  CN  411. 

Tranlon,  NJ  06625.  (609)  530-4022. 
Or.  Robert  Kemble,  Cabinet  Secretary,  Department  of  PuWc  Safety.  P.O.  Box  1628.  Santa  Fe.  NM  87504- 

1628.  (505)  827-3370,  After  hour?:  (505)  827-9126. 
DonaM  A.  DeVito.  Director,  State  Emergency  Mgmt  Office.  Division  of  Military  and  Naval  Aftairs.  Pubfc 

Security  Buikling.  State  Campus.  Albany,  NV  12226,  (518)  457-2222. 
Maior  Walter  K.  Chapman,  Director,  Administrative  Sennces.  North  Carolina  Highway  Patrol  Headquarters. 

P.O.  Box  27687,  Raleigh.  NC  27811.  (919)  733-795i  After  hour*  (919)  733-3861. 
Dana  K.  Mount  Director,  Division  of  Environmental  Engineering.  Department  of  Health.  1200  Missouri 

Avenue,  Box  5520,  Bismarck.  NO  58502-5520.  (701)  224-2348.  After  hours:  (701)  224-2121. 
Jamaa  R.  WHIiams.  Chief  of  Staff.  Ohto  Entergency  Management  Agency.  2825  W.  QranvWe  Road. 

Worthlngton.  OH  43235-2712.  (614)  889-7150. 
Oant  Dadek  Commiaakxwr  of  Pubik;  Safety,  Oklahoma  Department  of  PubUc  Safety.  3600  N.  King  Avenue. 

P.O.  Box  11415,  Oklahoma  Oty.  OK  73136-0145,  (405)  425-2424  (24  hours). 
William  T.  Dixon,  Administrator,  Siting  and  Regulation.  Oregon  Department  of  Energy.  625  Marion  Street 

NE.  Salem.  OR  97310.  (503)  378-6469. 


Part  73 


Same. 
Same. 

Same. 

Same. 

Same. 

Same. 

Sanw. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same.  '    , 

Same. 

F.  Guy  Youngtjiood. 
Administrator, 
Disaster  & 
Emergency  Servk»8 
Division,  P.O.  Box 
4789.  Helena,  MT 
59604.  (406)  444- 
6911. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same."     '  ;        . 

Same. 

Same.    • 

Same- 


States 


Pennsylvania 

Rhode  Island .... 
South  Choline.. 

South  Dakota... 
Tenrtessee 

Texas 


Utah ;..„ 

Vermont.. 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

District  of  Columt>ia 

Puerto  Rico 

Guam „ 

Trust   Territory  of  the   Pacific 

Islands. 
Virgin  Islands _... 

American  Samoa 

Commonwealth  of  the  Northern 
Manana  IslarKls. 
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George  M.  Johnson,  Director,  Response  and  Recovery,  Pennsylvanca  Emergency  Management  Agency, 

P.O.  Box  3321,  Harrisburg.  PA  17105.  (717)  783-6150,  After  hours:  (717)  783-8150. 
William  A.  Matoney,  Associate  Administrator,  Motor  Carriers.  Division  ol  Public  Utilities  ana  Carriers.  100 

Orange  Street  Providence.  Rl  02903,  (401)  277-3500. 
Heyward  G.  Shealy,  Chief,  Bureau  of  Radiotogical  Health,  South  Carolina  Department  of  Heafth  A 

Environmental  Control,  2600  Bull  Street  Cokimbia.  SC  29201.  (803)  734-4632,  After  hours:  (803)  253- 

6497. 

Robert  D.  Gunderson,  Division  Director,  Emergency  and  Disaster  Services.  Capitol  BuWng.  Basement 

Pierre.  SD  57501,  (605)  773-3231. 
John  White,  AssKtant  Deputy  Director,  Tennessee  Emergency  Management  Agency,  State  Emergency 

Operations  CJenter,  3041  Sidco  Drive,  Nashville.  TN  37204,  (615)  252-3300.  After  hours  1-800-258- 

3300. 
Dr.  Robert  Bemstem,  Commissioner,  Texas  Department  of  Health,  Bureau  of  Radiation  Control  1  lOO  West 

49th  Street  Austin,  TX  78756.  (512)  458-7375. 


Larry  F.  Anderson,  Director,  Bureau  of  Radiation  Control,  288  N   1460  West  PO  Box  16690  Salt  Lake 

City,  UT  84116-0690,  (801)  538-6734,  After  hours:  (801)  538-6333. 
Susan  C.  Crampton,  Secretary,  Vermont  Agency  of  Transportation.  133  State  Street  Montpeker  VT  05602 

(802)  828-2657. 
Micfwie)  M  Clme,  Director  of  Operations,  Department  of  Emergency  Services,  Commonwealth  of  Virginia, 

310  Turner  Road.  Richmond,  VA  23225,  (804)  674-2400. 
Curtis  P.  Eschels,  Chairman,  Energy  Facility  Site  Evaluation  Council.  Mail  Stop  PY-11.  Olympia,  WA  98504 

(206)  459-6490 
Cotonel  J  R  Buckalew,  Superintendent  Department  of  Pubkc  Safety,  725  Jefterson  Road,  South  Chartes- 

ton,  WV  25309,  (304)  746-2111. 
BG  (Ret.)  Richard  I.  Braund.  Administrator,  Wisconsin  Division  of  Emergency  Government,  4802  Stwboy- 

gan  Ave.,  Room  99A,  P  O  Box  7865,  Madison,  Wl  53707.  (608)  266-3232. 
Julius  E.  Haes,  Jr .  Chief,  Radiotogical  Health  Services,  Department  of  Health  &  Social  Services,  Hathaway 

BuiWing,  Cheyenne,  WY  82002-0710,  (307)  777-6015,  After  hours:  (307)  777-7244. 
Norma  J.  Stewart,  Program  Manager,  Pharmaceutical  and  Medical  Devices  Control  Division,  Department  of 

Consumer  and  Regulator  Aftairs,  614  H  Street  NW.,  Washington.  IX  20001,  (202)  727-7219 
Santos  Rohena,  Jr,  Chairman,  Environmental  Quality  Board.  P.O.  Box  11488,  Santurce.  PR  009i0,  (809) 

722-1 1 75  or  (809)  722-51 40 
Charles  P.  (>isostomo.  Administrator,  Guam  Environmental  Protection  Agency,  P.O.  Box  2999.  Agana, 

Guam  96910.  (671)  646-7579. 
R.  Kent  Han/ey,  Attorney  General.  Tnjst  Temtory  ol  the  Pacific  Islands.  Saipan,  CM  96950.  Sac^  9325  or 

9364. 
Honorable  Juan  Luis,  Goverrwr,  Government  House,  Chartone  Amalie.  St.  Thomas.  V»gwi  Islands  00801. 

(809)  774-0001. 
Mr.  Pati  Faiai.  Government  Ecotogist,  Environmental  Protection  Agency,  Office  of  the  Governor.  Pago 

Pago,  American  Samoa  96799,  (684)  633-2304. 
Nicholas  M.  Leon  Guerrero,  Director,  Department  of  Natural  Resources,  Commonweafth  of  Northern 

Mariana  Islands  Government  Capitol  Hill,  Saipan.  MP  96950.  (670)  322-9830  or  (670)  322-9834. 
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Same 
Same. 
Same. 

Same. 
Same 

Col  Joe  E  IMner. 
Dvecior.  Texas 
Department  ol 
Public  Safe^  5805 
N  Lamar  Btvd. 
Aostn.  TX  78752. 
(512)466-2000 

Same. 

Same 
Same 
Same. 
Same. 
Same 
Same 
Same. 
Same. 
Same. 
Same 
Same. 
Sarre 
Same. 


Questions  regarding  this  matter 
should  be  directed  to  Mindy  Landau  at 
(301)  492-9308. 

Dated  at  Rockville,  MD,  this  6th  day  of 
June  1989. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton. 

Director,  Office  of  Governmental  and  Public 
Affairs. 

(FR  Dor:.  89-13906  Filed  6-12-89;  8:45  am) 
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(Docket  Nos.  50-269, 50-270,  and  50-287] 

Duke  Power  Co^  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duice  Power 
Company  (the  licensee)  to  withdraw  a 
portion  of  its  October  8, 1984  application 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  DPR-38.  DPR- 


47,  and  DPR-,55  for  the  Oconee  Nuclear 
Station.  Units  1.  2,  and  3,  located  in 
Oconee  County,  South  Carolina. 

The  withdrawn  portion  of  the 
proposed  amendments  would  have 
revised  the  Technical  Specifications 
related  to  post-accident  sampling  and 
sampling  and  analysis  of  plant  effluents. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  May  21. 1985  (50 
FR  20975).  However,  by  letter  dated  May 
17. 1989.  the  licensee  withdrew  a  portion 
of  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8, 1984,  and 
the  licensee's  letter  dated  May  17, 1989, 
which  withdrew  a  portion  of  the 
application  for  license  amendments.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
F»ublic  Document  Room,  2120  L  Street 
NW..  Washington,  DC,  and  the  Oconee 


County  Library,  501  West  South  Broad 
Street.  Walhalla.  South  Carolina  29691. 

Dated  at  Rockville.  Mar>'land  this  Ath  tiny 
of  June  1989. 

For  the  Nuclear  Regulatory  Conunissioii. 
Lawrence  P.  Crocker. 

Acting  Director,  Project  Directorate  11-3, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  89-14005  Filed  6-12-69:  8:4Sam| 
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[Docket  No*.  50-321  and  50-3661 

Georgia  Power  Co.,  Oglethorpe  Power 
Corp.,  Municipat  Electric  Auttiority  of 
Gieorgta;  City  of  Dalton,  GA;  Issuanace 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  163  to  Facility 
Operating  License  No.  DPR-57  and 
Amendment  No.  100  to  Facility 
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Operating  License  No.  NPF-5  issued  to 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton.  Georgia  {the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant,  Units  1  and  2.  (the  facility)  located 
in  -Appling  County,  Georgia.  The 
amendments  were  effective  as  of  the 
date  of  issuance. 

The  amendments  change  the  Unit  1 
reactor  protection  system  (RPS)  and 
control  rod  block  surveillance 
requirements  to  provide  for  consistency 
with  the  Unit  2  Technical  specifications 
and  change  the  RPS  functional  test 
frequencies  and  equipment  outage  times 
for  both  units. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  30, 1986  (51  FR  23610).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  delermmed  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  March  27. 1966,  as 
supplemented  April  22  and  December 
27. 198a  (2)  Amendment  No.  163  to 
License  No.  DPR-57  and  Amendment 
No.  100  to  License  No.  NPF-5  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.,  and 
at  the  Appling  County  Pubilc  Library, 
301  City  Hall  Drive.  Baxley,  Georgia 
31513.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Director,  Division  of  Reactor 
Projects  I/IL 


Dated  at  RockvtUe,  Maryland  this  6th  day 
of  |une  1989. 

For  the  Nuclear  Regulatory  Commission. 

Latnaucs  P.  Crocker. 

Project  Manager,  Project  Directorate  11-3. 
Division  of  Reactor  Projects — ////.  Office  of 
Nuc/ear  Reactor  Regulation. 

[FR  Doc.  89-14007  Filed  6-12-«:  8:45  am| 
Buxmacooc  7smh>i-«i 


(Oociict  Na  50-490] 

Houston  Lighting  &  Power  Co.; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
78.  issued  to  Houston  Lighting  *  Power 
Company  (the  licensee),  for  operation  of 
the  South  "Texas  Project,  Unit  1  located 
in  Matagorda  County,  Texas. 

The  amendment  would  permit  the  use 
of  new  core  power  distribution  limits 
which  are  described  in  proposed 
changes  to  the  Final  Safety  Analysis 
Report  (FSAR).  The  licensee  intends  to 
increase  the  fuel  enrichment  in  two  of 
the  three  core  regions,  but  for  all  three 
regions  the  fuel  enrichment  will  remain 
lower  than  the  approved  maximum.  The 
new  enrichments  required  the 
calculation  of  new  power  distribution 
limits  and  a  reconsideration  of  the 
accident  analyses  affected  by  the 
proposed  changes. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commi.ssion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  13. 1989.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  §  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  L^nited 
States  Nuclear  Regulatory  Commission, 
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Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-600-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to 
Frederick  J.  Hebdon:  petitioner's  name 
and  telephone  number;  date  Petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Newman  &  Holtzinger, 
P.C.  1615  L  Street  NW..  Washington,  DC 
20036,  attorney  for  the  licensee 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l){iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  1, 1989,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  Wharton  Junior  College  Library. 
Wharton.  Texas  77488. 

Dated  at  Rockviile,  Maryland  this  6th  day 
of  June  1989. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  |.  Hebdon, 

Director,  Project  Directorate — IV,  Division  of 
Reactor  Projects — III,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  89-14006  Filed  6-12-89;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COIMMISSION 

(34-26896;  File  No.  DTC-89-07] 

Self-Regulatory  Organizations; 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Concerning  Invitations  To  Tender  To 
Cover  Short  Positions 

June  5. 1989. 

On  April  4. 1989.  the  Depository  Trust 
Company  ("DTC")  filed  a  proposed  rule 
change  (File  No.  SR-DTC-8*-07)  under 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act")."  The  proposal 
establishes  a  procedure  for  distributing 
invitations  to  tender  to  cover  short 
positions  over  DTC's  Participant 
Terminal  System.  The  Commission 
published  notice  of  the  proposal  in  the 
Federal  Register  on  April  24, 1989.^  No 
public  comments  were  received.  For  the 
reasons  discussed  below,  the 
commission  is  approving  the  proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  proposed  rule  change  will 
establish  an  automated  procedure 
whereby  DTC,  at  the  request  of  a  DTC 
Participant  that  has  a  short  position  in  a 
certain  security,  may  invite  tenders  to 
cover  the  short  position  of  that  DTC 
Participant  from  DTC  Participants  that 
have  a  long  position  in  the  same 
security.'  D'TC  will  use  an  automated 
means  of  communication,  the  PTS 
system.*  to  invite  the  tenders.  The 
proposed  rule  change  is  the  first  part  of 
a  program  that  is  being  developed  at  the 
request  of  Participants  and  securities 
industry  organizations  to  eliminate  short 
positions.* 


*  15  U.S.C.  78s  (1988). 

'  Securities  Exctiange  Act  Release  No.  26732 
(April  17, 1989),  54  FR  16438-|. 

*  Short  positions  may  aiise  in  any  security  fur  a 
number  of  reasons.  Short  positions  primarily  are 
caused  by  rejects  of  deposits  of  securities  that  the 
depositing  participant  already  has  delivered  to 
another  participant,  and  by  deliveries  of  securities 
that,  because  of  late  notification  to  UlC  of  partial 
calls,  subsequently  ai°e  determined  to  he  called 
securities  in  [JTC's  call  lottery. 

*  The  Participant  Terminal  System  ("PTS")  is  a 
computerized  communications  network  available  to 
DTC  Participants  only.  Users  of  another,  more 
simpliricd  [}TC  communications  system  called  PTS, 
Jr.  also  will  l>e  eligible  to  use  the  proposed 
procedures  to  invite  tenders  to  cover  short 
positions. 

'  A  user  advisory  committee  that  includes 
representatives  from,  among  other  groups,  the  New 
York  Clearing  House  Association  and  the 
Reorganization  and  Securities  Operations  Divisions 
of  the  Securities  Industry  Association  has  t>ecn 
formed  to  advise  DTC  on  methods  of  eMminating 
short  positions. 


Under  the  proposal,  a  Participant  with 
a  short  position  in  any  security  may  use 
the  PTS  system  to  send  a  messsage  to 
DTC  of  its  desire  that  DTC  extend,  on  its 
behalf,  an  invitation  to  tender  in  an 
attempt  to  resolve  its  short  position.'  In 
addition,  if  the  participant  holds  a 
security  similar  to  the  one  in  which  it 
has  a  short  position,  the  invitation  to 
tender  may  include  an  offer  to  sell,  or 
swap,  the  similar  security.  This 
incoming  message  to  DTC  must  include 
the  Participant's  identification  number, 
date,  identification  number  for  the 
security,  security  description,  quantity 
desired,^  and  contact  name  and 
telephone  number,  and.  if  a  swap  is 
involved,  also  the  CUSIP  number  and 
description  of  the  substitute  security. 

DTC  has  reserved  the  period  from  4:.'M) 
to  5:00  p.m.  (Eastern  time)  for  receipt  of 
messages  from  Participants  with  a  short 
position  wishing  to  invite  a  tender  to 
cover  short  positions.  DTC's  outgoing 
messages  conveying  invitations  to 
tender  are  broadcast  after  receipt  of  the 
incoming  messages.  Invitations  to  tender 
to  cover  short  positions  are  not 
broadcast  continuously,  but  are 
broadcast  only  once  each  day.  If  the 
short  position  remains  outstanding,  the 
Participant  with  the  short  position  my 
send  a  message  to  invite  tenders  to  DTC 
on  a  daily  basis  until  the  short  position 
is  covered. 

Upon  receipt  of  the  automated 
message  from  Participants  with  short 
positions,  DTC  will  identify  each 
Participant  with  a  long  position  in  the 
specified  security,  and  will  send  an 
automated  message  to  each  such 
Participant  informing  them  of  an 
invitation  to  tender  to  cover  a  short 
position.^  Only  Participants  with  a  long 
position  in  the  security  will  receive  this 
message.  DTC  will  provide  the  CUSIP 
number  and  security  description  for  the 
security  (and  for  the  similar  security  if  a 
swap  is  involved),  quantity  desired, 
date,  and  a  contact  name  and  te1ephoni< 
number  at  DTC. 

If  a  Participant  with  a  long  position 
wishes  to  tender  or  swap  securities,  that 
Participant  must  contact  the  specified 
person  at  DTC.  At  that  point,  the  DTC 
contact  person  will  contact  the 
Participant  with  a  short  position  to 


*  If  a  Participant  has  a  short  position  doc  to  An 
error  on  DTC's  pari.  DTC  also  may  use  these 
procedures  to  invite  tenders  to  cover  the  short 
position. 

^  Although  the  quantity  desired  is  listed. 
Participants  are  presumed  to  l>e  interested  in 
negotiating  for  amounts  greater  or  less  than  th.' 
quantity  desired  to  cover  the  shorl  position. 

"  DTC  will  not  broadcast  outgoing  mc^ssagus  until 
It  confirms  that  the  Participant  sending  the  imvn.iin); 
message  has  a  short  position  in  the  secuniy 
iiHliutted  on  the  incoming  message. 
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inform  it  of  the  names  and  telephone 
numbers  of  contact  persons  at  each 
Participant  with  a  long  position  that 
responded  affirmatively  to  the 
automated  invitation  to  tender  message. 
DTC  will  relay  the  names  of  responding 
Participants  in  the  order  in  whidi  DTC 
receives  the  respoiues.  and  all 
responses  will  be  relayed. 

At  this  point,  the  Participants 
negotiate  with  each  other  the  terms  of 
the  transaction.'  and  assuming  they 
reach  an  agreement  to  trade,  arrange  for 
the  actual  execution  to  take  place.'" 
DTC  will  not  be  involved  with  the 
negotiations.  Moreover.  DTC»  rules  and 
procedures  will  not  require  Participants 
to  reach  agreement  to  trade. 

In  cases  where  a  short  position  is 
successfully  covered  through  use  of 
these  procedures,  the  Participant  with  a 
short  position  will  notify  DTC  by 
telephone  that  the  invitation  to  tender  is 
no  longer  outstanding.  ITTC  then  will 
inform  Participants  that  received  the 
invitation  to  tender  message  that  the 
invitation  has  been  rescinded. 

II.  DTC's  Rationale  for  the  Proposed 
Rule  Change 

DTC  states  that  the  proposed  rule 
change  is  designed  to  reduce  the  number 
of  short  positions  at  DTC.  DTC  believes 
the  filing  is  consistent  with  Section  17A 
of  the  Act. 

III.  Disciuakn 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and  therefore  is 
approving  the  proposal.  The 
Commission  believes  the  procedures  for 
inviting  tenders  to  cover  short  positions 
are  consistent  with  the  duties  of  a 
clearing  agency  under  Section  17A  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible." 

Under  DTC  procedures.  Participants 
are  obligated  to  cover  their  short 
positions  immediately.'*  A  Participant 


*  Fuf  example.  PHrticipiifitB  must  negtiliute  ihe 
qudntity  und  price  of  securilies  they  wiah  lo  trade. 
Although  participitnti  with  a  short  posilinn  are 
pr<-stiincti  ready  to  purchaxp  xmounts  urtatcr  or  le»!i 
Ih.in  the  Hmounl  Ihcy  are  short,  they  hiive  no 
obliKdtion  to  do  so  under  these  procedures. 

"*  DTC  muy  be  inslrucled  by  the  PHrlicipMnta  lo 
m.ike  a  lK)ok -entry  delivery  of  the  security  as  a 
result  of  the  tr.insuclion.  Purtir.ipants  are  reminded 
that  execution  of  the  transaction  must  take  place  in 
accordance  with  telf-regulalory  organization  rules 
conreming  order  execution  St^.  e.g..  New  York 
Slock  Exchange  Rule  390. 

' '  See.  p*.  section  17A<L)(31(A|  of  the  Act. 

'-  ore  Pitrlicipajit  Openiling  Procedures,  section 
Cat  7. 


with  an  outstanding  short  position  must 
pay  a  daily  charge  of  130"^  of  the  market 
value  of  the  security  until  the  positiorf  is 
covered.  The  130%  charge  acts  as  an 
incentive  for  Participants  to  cover  short 
positions  as  soon  as  possible,  and  also 
acts  as  a  cushion  to  protect  DTC  in  the 
event  of  a  sharp  rise  in  the  market  price 
of  the  security. 

Notwithstanding  the  incentives 
inherent  in  the  130%  charge,  certain 
securities  may  be  difficult  to  cover  and 
the  short  position  may  be  outstanding 
for  several  months."  Moreover,  it  may 
be  difficult  and  time-consuming  for  a 
Participant  with  a  short  position  in  a 
small,  thinly-traded  issue  to  locate 
securityholders  willing  to  sell  their 
positions,  even  if  the  buyer  were  willing 
to  pay  a  substantial  premium  over  the 
current  market  price. 

Short  positions  in  a  depository  also 
may  create  inventory  deficiencies  in  the 
security  so  that  certificates  may  not  be 
available  for  withdrawal  from  the 
depository  by  Participants  with  a  long 
position  in  that  security.'*  If  such  a 
Participant  wishes  to  withdraw 
securities  that  DTC  does  not  have  in  its 
vault.  DTC  generally  must  undertake  to 
obtain  the  securities,  either  by 
demanding  delivery  from  the  Participant 
with  a  short  position,  or  by  buying 
sufficient  shares  or  bonds  to  satisfy  the 
withdrawal  request  and  charging  the 
Participant  with  a  short  position,  [f  the 
Participant  with  a  short  position,  for  any 
reason,  fails  to  satisfy  the  delivery  or 
payment  obligation.  DTC  may  be  liable 
for  any  shortfall  in  excess  of  the 
defaulting  Participant's  assets  available 
to  DTC*  In  these  circumstances.  DTC 
could  choose  to  use  retained  earnings  to 
cover  the  loss  or  to  allocate  the  resulting 
loss  to  all  Participants  on  a  pro  rata 
basis." 

In  its  filing.  DTC  estimated  that  short 
positions  currently  exist  in 
approximately  3000  securities,  and  are 
valued  at  approximately  $80  million.  At 
the  request  of  its  Participants  and 


' '  For  example,  thinly  traded  securities  and 
certain  municipal  securities  that  were  issued  to  fiind 
a  particular  purpose  may  be  in  short  supply. 

'■*  This  would  occur  only  where  the  short  position 
represents  a  substantial  proportion  of  Ihe  issue  at 

tyre. 

'*  The  risk  at  lusa  sc«>ms  lo  be  remote,  given  that  • 
DTC  collects  a  130%  charge  that  is  marked  lo  Itie 
market  daily  on  short  positiuns.  Thus,  the  nsk  is 
greatest  when  there  has  been  a  rise  in  the  market 
pnce  of  Ihe  security  above  110%  of  the  amount  DTC 
last  collected  from  the  Participant  with  a  short 
position. 

'•  In  .iddition.  if  the  market  price  of  the  security 
has  risen  sharply  lo  the  point  Hwt  the  Participant 
with  a  shori  pfisition  is  unvrilling  to  pay  Ihe  market 
price,  a  legal  dispute  over  Ihe  liability  lo  cover  the 
short  position  could  develop.  Theoretically.  DTC 
also  is  at  risk  for  the  entiri'  market  price  in  these 
cirrumstances. 


securities  industry  organizations.  DTC 
has  developed  these  procedures  that 
enable  Participants  with  short  positions 
to  locate  Participants  with  long 
positions  in  the  security.  DTC  is  in  a 
unique  position  to  know  the  identity  of 
Participants  that  are  long  in  a  certain 
security,  and  has  determined  to  use  its 
facilities  for  automated  communication 
of  invitations  to  tender.  The 
determination  to  invite  tenders  is  made 
solely  by  the  Participant  that  is  short  in 
a  security,  and  the  determination  to 
tender  is  made  solely  by  the  Participants 
that  are  long  in  the  security.  DTC"s 
function  is  to  communicate  the  wishes 
of  the  Participants,  keeping  the 
identities  corifidential  until  the 
Participants  with  a  long  position 
respond  to  the  invitation  to  tender.  DTC 
has  estimated  that  the  procedures  for 
invitations  to  tender  to  cover  short 
positions  may  eliminate  from  10%  to  15% 
of  all  short  positions  currently 
outstanding.'^ 

The  Commission  believes  significant 
benefits  will  result  from  DTC's  efforts  to 
reduce  or  eliminate  short  positions. 
Participants  with  short  positions  will  be 
able  to  locate  interested  security  holders 
of  the  security  (who  also  are  DTC 
Participants)  to  negotiate  a  trade,  and 
potentially  will  be  able  to  cover  more 
quickly,  thereby  avoiding  the  risk  of  a 
large  move  in  the  market  price  of  the 
security.  Reducing  the  number  of  short 
positions  may  help  to  reduce  the  number 
of  inventory  deficiencies  at  DTC, 
thereby  reducing  processing  problems. 
Fewer  short  positions  also  will  help 
DTC  and  Participants  to  avoid  the 
financial  risk  asstjciated  with  short 
positions.  For  these  reasons,  the 
Commissioin  finds  DTC's  procedures  to 
invite  tenders  to  cover  short  positions  to 
be  consistent  with  the  requirements  of 
Section  17A  of  the  Act  that  a  clrai  ing 
agency  have  the  capacity  to  be  able  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securites 
transactions  and  to  safeguard  securities 
and  funds  in  the  clearing  agency's 
custody  or  control  or  for  which  it  is 
responsible. 

In  order  to  monitor  the  extent  to 
which  short  positions  continue  to  exist 
at  DTC  and  to  monitor  the  effectiveness 
of  the  procedures  approved  in  this 
proposed  rule  change,  the  Commission 
expects  DTC  to  provide  the  following 
information,  on  a  quarterly  basis:  (1) 
The  total  number  and  value  of  short 
positions  on  the  last  day  of  the  quarter 
(2)  Ihe  type  of  security'  involved  in  each 
such  short  position  [e.g..  municipal. 


' '  Soe  DTC  Memorandum  to  Participants,  dated 
January  30. 1<H». 
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equity,  or  corporate  bond);  (3)  the 
number  of  invitations  to  tender  to  cover 
short  positions  extended  through  these 
procedures  during  the  quarter,  including 
both  the  number  of  invitations  extended 
to  DTC  by  Participants  with  a  short 
position  and  the  number  of  responses  by 
Participants  with  a  long  position  to 
invitations  extended  by  DTG  (4)  the 
number  of  short  positions  eliminated 
through  use  of  these  procedures  during 
the  quarter:  and  (5)  the  identities  of  the 
Participants  that  successfully  used  these 
procedures  to  cover  short  positions  or  to 
tender  securities  and  the  securities 
issues  involved.  DTC  should  file  such 
information  on  a  quarterly  basis  until 
notified  otherwise. 

IV.  CoDclusioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17A.  The 
Commission  believes  the  proposal  is 
consistent  with  a  clearing  agency's 
duties  to  facilitate  the  prompt  and 
accurate  clearance  anil  settlement  of 
securities  transactions  and  to  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  the 
proposed  rule  change  (SR-DTC-a9-07) 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Divistoa  of 
Market  Regulation,  pursuant  to  deiegaled 
authority  (17  CFR  20030-3). 
lonatfaao  G.  Katx. 
Secretary. 
(FR  Doc.  89-14010  Filed  6-12-89;  8:45  am] 
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June  6, 19ea 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  May  3, 1989,  the  Midwest 
Securities  'Trust  Company  filed  with  the 
Secarities  and  Exchange  Cominissioo 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below  which  hems 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshtng  this  notice  to 
solicit  comments  on  the  proposed  nie 
change  froa  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Hereinbelow  is  the  revised  reduced 
schedule  of  charges  for  Midwest 
Securities  Trust  Company's  ("MSTC) 
Legal  Deposit  Services: 


Iteme/Montt) 

Costpariiam 

1-1.000 — 

S5.00 

1,001-4.001 

$3  00  (The  first  1.000  •! 

$5.00  and  the  next 

3.000  at  $3  00) 

4.000  &  OMT „ 

S3  00  (A*  Items  at  $3  00) 

Lmal  Bed— icm 

No  chHvitt 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  oiganization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  fees  for 
providing  Legal  Deposit  Services  to 
Participants.  The  revised  fee  schedule 
offers  discounts  to  Participants  based  on 
the  volume  of  activity  while  allowing 
MSTC  to  remain  competitive  in  the 
marketplace. 

The  revised  fee  schedule  is  consistent 
with  section  17A  of  the  Securities 
Exchange  Act  of  193^  (the  "Act")  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  MSTCs  Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Midwest  Securities  Trust  Company 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
tiie  proposed  rule  change. 

(C)  Self-Regutotory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  froa 
Members,  Participants  or  Others 

Comments  were  solicited  from 
Participants,  however  none  were 
received. 


III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securilies  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otiierwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  GoninMals 

Interested  persons  are  invited  lo 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  2064<».  Copies  of  the 
submission,  all  subsequent  antendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunisston.  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  tiiose  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
Copies  of  such  fitings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
AU  submissions  should  refer  to  File 
Number  SR-MSTC-a9-3  and  should  be 
submitted  by  July  5. 1989. 

For  tiie  Commnsioa,  by  the  Dhrisioii  of 
Market  Regulation,  piirsuant  lo  dek^gaU^ 
authority. 
lonathaa  d  Kaix. 
Secretary. 
[FR  Doc  89-14009  Filed  «-12-66c  ft45  ain| 


(34-26a97;  Rf  tto.  N9CC-ee-06] 

Self-Regulatory  Organizatione; 


CorpotatkNt;  FMng  and  bamedtote 
EffecMvsneeB  of  Proposed  Rule 
Change  Reiatlne  to  Croes  Endorsed 
Settlement 

Pursuant  lo  section  19(b)(1)  of  the 
Secarities  Exchange  Act  of  1934. 15 
U.S.C.  78sfb)tl).  notice  is  hereby  given 
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that  on  May  IB.  1989.  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  NSCC's  Rules  and  Procedures 
concerning  its  cross  endorsed  settlement 
program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
section  (A).  (B),  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  allow  NSCC  to  accept  one 
payment  from  DTC  reflecting  the  sum  of 
all  Members'  cross  endorsed  settlement 
drafts. 

CuiTtnUy  NSCCs  rules  specify  that  a 
>laiber  wmH  iMka  settlement  to  NSCC 
wl^a  dMck  of  Iha  Member  or  a  check 
of  DTC  pojrabia  to  the  order  of  the 
Setlllni  llsibsff  and  endorsed  to  the 
order  af  NtOC  Tto  raaults  bi  NSCC 
racaivfan  aad  moaaeinf  as  niany  as  160 
cross  andorsad  HaaM  a  dav.  la  addition, 
NSCC  incurs  approxiaMtely  flAOOO  a 
year  in  bank  procassinf  fees,  as  well  as 
considerable  man-power  spent  on 
account  reconciliation.  Under  the 
proposal,  the  rules  will  permit  all  the 
cross  endorsed  amounts  owed  by 
Members  to  NSCC  as  a  result  of 
settlement  to  be  added  together.  One  net 
check  for  the  total  of  all  money  payable 
from  DTC  will  be  paid  directly  to  NSCC. 
Under  the  new  system,  NSCC  will  still 
be  able  to  identify  the  individual 
amounts  owed  by  members  which 
comprise  the  final  amount  paid  by  ETTC. 

(b)  The  proposed  rule  filing  facilitates 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 


which  NSCC  is  responsible  and.    ■ 
therefore,  is  ponsistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  (the  "Act"*)  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5.  U.S.C 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  July  5. 1989.     _,.,.,.  ,       .. 


For  the  Commission  by  the  Division  of 
Market  Regulaton.  pursuant  to  delegated  , 
authority.      .  ..., 

Jonathan  G.  Katz. 

Secretary. 

Dated:  ]une  6. 1989. 
(PR  Doc.  89-14008  Filed  6-12-89;  8:45  am| 

BILLING  COOE  M1(M>1-M 

IRel.  No.  IC-16981:  (812-7096)1 

Benham  Government  Income  Trust  et 
al.;  Application 

June  5. 1989. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  and  Approval  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 

Applicants:  Benham  Government 
Income  Trust  ("BGrT).  Benham  Equity 
Funds  ("BEF'),  Benham  Variable 
Insurance  Trust  ("BVIT"),  Benham 
California  Tax-Free  Trust  ("BCTFT), 
Benham  National  Tax-Free  Trust 
("BNTFT')  and  Capital  Preservation 
Fund  ("Money  Market  Fund")  (each 
individually  an  "Applicant"  or 
collectively  the  "Applicants".) 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
sections  6(c)  and  17(b)  from  the 
provisions  of  sections  17(a)  (1)  and  (2) 
and  approval  sought  under  section  17(d) 
and  Rule  17d-l. 

SUMMARY:  Applicants  seek  an  order  (i) 
to  permit  BGIT  and  BEF  to  purchase 
shares  of  the  Money  Market  Fund:  (ii)  to 
permit  the  Money  Market  Fund  to  sell  its 
shares  to  BGIT  and  BEF:  (iii)  to  permit 
BVIT,  BCTFT  and  BNTFT  to  purchase 
shares  in  their  respective  money  market 
portfolios  (collectively  the  "Money 
Market  Portfolios");  (iv)  to  permit  the 
money  Market  Porfolios  of  BVIT  BCTFT 
and  BNTFT  to  sell  shares  to  other  series 
of  BVIT.  BCTFT  and  BNTFT  and  (v)  to 
permit  the  Benham  Management 
Corporation  ("BMC"),  as  investment 
advisor  of  Applicants,  to  effect  such 
purchases  and  sales  of  the  Money 
Market  Fund  and  Money  Market 
Portfolios. 

Filing  Dates:  The  application  was 
filed  on  August  16, 1988.  and  amended 
on  May  19. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
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29, 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549; 
Applicants,  c/o  Jeffrey  L  Steele,  Esq., 
Dechert  Price  &  Rhoads.  1500  K  Street, 
NW.,  Suite  500,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  J.  Heaney.  Financial  Analyst  (202) 
272-3420,  or  Brian  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Ofilce  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sumamry  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Applicants  is  registered 
under  the  1940  Act  as  an  open-end. 
diversified,  management  investment 
company.  In  addition,  BGIT,  BEF,  BVIT, 
BCTFT  and  BNTFT  are  series  funds 
currently  consisting  of  two,  one,  eight, 
three  and  three  series,  respectively  (the 
"Series").  Applicants  request  that  the 
order  sought  hereby  extend  to  any 
subsequently  created  Series  of 
Applicants  and  any  other  investment 
company  that  might  be  subsequently 
created,  managed  and  distributed  by 
BMC.  a  wholly-owned  subsidiary  of 
Benham  Management  International.  Inc. 
Applicants  will  not  avail  themselves  of 
such  relief  except  upon  the  terms  and 
conditions  set  forth  in  the  application. 

2.  The  Money  Market  Fund  invests 
exclusively  in  U.S.  Treasury  debt 
securities  guaranteed  by  the  direct  "full 
faith  and  credit"  pledge  of  the  U.S. 
Government  and  is  designed  as  a  cash 
reserve  investment  vehicle.  Two  of 
BVIT's  Series,  U.S.  Government  and 
High  Quality  Money  Market  Portfolio, 
invest  primarily  in  securities  that  are 
issued  or  guaranteed  by  the  U.S. 
Government,  its  agencies  or 
instrumentalities,  and  other  high  quality 
securities.  One  Series  of  BCTFT,  Money 
Market  Portfolio,  invests  primarily  in 
short-term  (maturity  of  one  year  or  less) 
California  municipal  securities.  One 
Series  of  BNTFT,  Money  Market 
Portfoho,  invests  primarly  in  short-term 
(one  year  or  less)  municipal  securities 
within  or  of  a  quality  comparable  to,  the 
two  highest  rating  classifications  of 


either  Standard  &  Poor's  Corporation  or 
Moody's  Investors  Service. 

3.  Applicants  may  have  cash  reserves 
emanating  from  a  variety  of  sources, 
including  interest  received  on  portfolio 
securities,  unsettled  or  "failed" 
securities  transactions,  cash  arising 
from  the  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions,  and  new  monies  received 
from  investors.  According  to  the 
application,  BMC  will  be  in  the  best 
position  to  know  at  any  given  moment 
the  cash  reserves  held  by  Applicants'  to 
know  the  purpose  and  need  for  these 
reserves,  and  to  make  and  implement 
decisions  with  respect  to  the  investment 
of  these  reserves.  BMC  could 
immediately  invest  Applicants' 
uninvested  monies  into  the  Money 
Market  Fund  or  Money  Market 
Portfolios  while  considering  the 
purchase  of  appropriate  portfolio 
securites  for  Applicants.  If  BGIT  or  BEF 
were  required  to  invest  cash  balances 
directly  in  U.S.  Treasury  debt  securities 
rather  than  purchasing  shares  of  the 
Money  Market  Fund,  or  if  each  Series  of 
BVIT,  BCTFT  and  BNTFT,  other  than  the 
Money  Market  Portfolios,  were  required 
to  invest  cash  balances  directly  in 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  municipal 
securities,  each  Applicant  is  likely  to  be 
adversely  affected  by  increased 
transaction  costs  and  reduced  and  lost 
investment  opportunities.  The  relatively 
high  transaction  costs  associated  with 
making  small  investments  in  U.S. 
Treasury  debt  securities,  and  the 
frequent  unavailability  of  such  securities 
in  small  lots,  often  make  it  impractical 
to  invest  the  small  cash  balances  that 
Applicants  often  have. 

4.  The  proposed  transactions  will 
comply  with  the  limitations  set  forth  in 
section  12(d)(1)  of  the  1940  Act  and 
there  will  be  no  layering  of  sales 
charges,  advisory  fees  or  administrative 
expenses.  BMC  will  receive  no 
additional  advisory  fee  based  on  the 
proposed  investments  in  the  Money 
Market  Fund  or  Money  Market 
Portfolios  because  such  investments  will 
be  removed  from  the  base  upon  which 
the  advisory  fee  for  Applicants  is 
calculated.  Benham  Financial  Services. 
Inc.  ("BFS"),  the  Applicants' 
administrative  services  company  and 
transfer  agent,  will  receive  no  additional 
administrative  fee  based  on  the 
proposed  investments  in  the  Money 
Market  Fund  or  Money  Market 
Portfolios  because  such  investments  will 
be  removed  from  the  base  upon  which 
the  administrative  fee  for  Applicants  is 
calculated.  Applicants  also  note  that  the 
Money  Market  Fund  and  Money  Market 


Portfolios  do  not  impose  a  fee  pursuant 
to  Rule  12b-l  plans. 

5.  Applicants  assert  that  because 
Applicants  retain  the  freedom  to  invest 
cash  assets  directly  in  U.S.  Treasury 
debt  securities,  other  securities  issued  or 
guaranteed  by  the  U.S.  Government,  or 
municipal  securities,  there  exists  an 
independent  check  upon  the  investment 
of  Applicants'  assets  in  an  investment 
which  produces  a  noncompetitive  rate  of 
return.  The  Money  Market  Fund  and 
Money  Market  Portfolios  reserve  the 
right  to  discontinue  selling  shares  to 
Applicants  if  such  sales  adversely  affect 
the  portfolio  management  and 
operations  of  the  Money  Market  Fund  or 
Money  Market  Portfolios.  In  order  to 
assure  that  the  control  of  the  Money 
Market  Fund  or  Money  Market 
Portfolios  will  not  lead  to  any  abuse, 
Applicants  will  vote  their  shares  in  the 
Money  Market  Fund  and  Money  Market 
Portfolios  in  the  same  proportion  as  the 
vote  of  all  other  shareholders  in  the 
Money  Market  Fund  and  Money  Market 
Portfolios. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  sections  6(c).  17(b)  and  17(d) 
of  the  1940  Act,  and  Rule  17d-l 
thereunder,  to  permit  BGIT  and  BEF  to 
purchase  shares  of  the  Money  Market 
Fund;  the  non-money  market  Series  of 
BVIT,  BCTFT,  and  BTNT  to  purchase 
shares  of  each  Applicant's  respective 
Money  Market  Portfolios:  and  to  permit 
BMC  to  e^ect  the  purchases  and  sales  of 
shares  of  the  Money  Market  Fund  and 
Money  Market  Portfolios  by  Applicants. 
Since  the  Money  Market  Fund  and 
Money  Market  Portfolios  may  be 
deemed  affiliated  persons  of  each  of  tba 
other  Applicants  as  defined  in  section 
2(a)(3)  of  the  1940  Act.  the  issuance  by 
the  Money  Market  Fund  and  Money 
Market  Portfolios  of  their  shares  to 
BGIT.  BEF,  and  the  Series  of  BVIT. 
BCTFT,  and  BNTFT,  respectively,  may 
be  deemed  a  violation  of  section  17(a)(1) 
of  the  1940  Act.  Conversely,  the 
purchase  of  shares  in  the  Money  M<irl(ei 
Fund  and  Money  Market  Portfolios  by 
Applicants  may  be  deemed  a  violation 
of  section  17(a)(2).  Finally,  the 
contemplated  transactions  may  be 
deemed  to  involve  a  joint  arrangement 
requiring  prior  SEC  approval  under  Rule 
17d-l. 

2.  The  proposed  transactions  satisfy 
the  section  17(b)  standard  for  exemption 
from  section  17(a).  The  consideration 
paid  and  received  for  the  sale  and 
redemptions  of  shares  of  the  Money 
Market  Fund  and  Money  Market 
Portfolios  is  their  net  asset  value  and 
therefore  is  reasonable  and  does  not 
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involve  overreaching  on  the  part  of 
Applicants.  BMC  will  waive  its  advisory 
fee  on  that  portion  of  Applicants'  assets 
invested  in  the  Money  Mari^ct  Fund  and 
Money  Market  Portfolios.  The 
transactions  will  be  effected  in 
accordance  each  Applicant's  investment 
restrictions  and  will  be  consistent  with 
the  purposes  of  the  1940  Act. 

3.  Applicants'  proposal  provides  no 
basis  on  which  to  predict  that  any 
Applica.it,  or  series  thereof,  would 
receive  greater  benefits  than  another. 
Applicants  will  participate  in  the 
proposal  on  the  same  basis,  and  thus, 
none  will  participate  in  a  transaction  on 
a  basis  "different  or  less  advantageous" 
than  that  of  other  participants.  Although 
BMC  may  experience  nominal  cost 
savings  and  administrative  convenience, 
the  most  significant  benefit  is  the 
elimination  of  the  need  to  invest 
relatively  small  sums  of  money  in  cash 
instruments.  Finally,  no  "conflict  of 
interest"  exists  between  or  among 
Applicants,  and  no  inherent  bias  exists 
to  favor  one  Applicant  over  another. 

Applicants'  Coaditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  The  Money  Market  Fund  and 
Money  Market  Portfolios  will  calculate 
their  respective  net  asset  values  in 
accordance  with  Rule  2a-7  under  the 
1940  Act. 

2.  The  Money  Market  Fund  and 
Money  Market  Portfolios  are  not  subject 
to  a  sales  load,  redemption  fees,  or 
distribution  fees  under  a  plan  adopted  in 
accordance  with  Rule  12b-l. 

3.  Applicants  will  comply  with  the 
requirements  of  Section  12(d)  of  the  1940 
Act  with  respect  to  purchases  of  shares 
of  the  Money  Market  Fund  and  Money 
Market  Portfolios  under  the  order 
requested  herein. 

4.  BFS  will  waive  all  administrative 
fees  payable  under  its  contracts  with 
Applicants  to  the  extent  attributable  to 
the  net  assets  of  the  Money  Market 
Fund  and  Money  Market  Portfolios  held 
by  them  under  the  proposed  investment 
policy. 

5.  BMC  will  waive  all  investment 
advisory  fees  payable  under  its 
contracts  with  Applicants  to  the  extent 
attributable  to  the  net  assets  of  the 
Money  Market  Fund  and  Money  Market 
Portfolios  held  by  them  under  the 
proposed  investment  policy. 

6.  Applicants  will  vote  their  number  of 
Money  Market  Fund  and  Money  Market 
Portfolios  shares  in  the  same  proportion 
as  the  votes  of  all  other  shareholders  in 
the  Money  Market  Fund  and  Money 
Market  Portfolios. 


7.  The  acquiring  funds  will  purchase 
and  redeem  shares  of  the  Money  Maricet 
Fund  and  BVIT,  BCTFT.  and  BNTFT 
will  purchase  and  redeem  shares  of  their 
respective  Money  Market  Portfolios,  as 
of  the  same  time  and  at  the  same  price, 
and  will  receive  dividends  and  bear 
their  proportionate  share  of  expenses  on 
the  same  basis  as  other  shareholders  of 
the  Money  Market  Fund  and  Money 
Market  Portfolios.  A  separate  account 
will  be  established  in  the  shareholder 
records  of  the  Money  Market  Fjnd  for 
each  acquiring  fund,  and  in  the 
shareholder  records  of  the  respective 
Money  Market  Portfolios  for  BVIT. 
BCTFT  and  BNTFT. 

8.  The  investment  in  shares  of  the 
Money  Market  Fund  and  Money  Market 
Portfolios  will  be  in  accordance  with 
their  respective  investment  restrictions 
and  will  be  consistent  with  their  policies 
as  recited  in  their  registration 
statements  and  prospectuses. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  88-14011  Filed  6-12-W;  8:45  am| 
MUMO  COM  asift-ti-i* 

[RtlMSe  No.  10-16983;  (811-4703)] 

Simms  GlotMl  Fund;  Application 

June  5. 1988. 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ( "1940  Act "). 

Applicant:  Simms  Global  Fund. 

Relevant  1940  Act  Section:  Section 
8(f)  of  the  1940  Act  and  Rule  8f-l 
thereunder. 

SUMMARY:  Applicant  requests  an  order 
under  section  8(f)  of  the  1940  Act 
declaring  that  it  has  ceased  to  be  an 
investment  company. 

Filing  Dates:  The  application  was 
filed  on  December  28, 1988.  and  an 
amendment  thereto  was  filed  on  May  19. 
1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
29. 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 


should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549; 
Applicant,  7  East  76th  Street,  New  York, 
New  York.  10020. 

FOR  FURTNCR  INFORMATION  CONTACT  , 

James  E.  Banka,  Staff  Attorney.  (202) 
272-2190.  or  Brion  R.  Thompson.  Branch 
Chief.  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPRLEMCNTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier,  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Massachusetts  Business  Trust  in  the 
Commonwealth  of  Massachusetts. 

2.  On  June  9, 1986.  Applicant  filed  a 
registration  statement  pursuant  to 
Section  8(b)  of  the  1940  Act  to  register 
as  an  open-end,  diversified, 
management  investment  company. 
Applicant  filed  a  registration  statement 
pursuant  to  the  Securities  Act  of  1933 
(the  "1933  Act")  in  order  to  register  an 
indefinite  number  of  shares  of  beneficial 
interest  of  $.001  par  value.  The  1933  Act 
registration  statement  became  effective 
on  December  31. 1986,  and  the  initial 
pubhc  offering  of  Applicants  shares 
commenced  shortly  thereafter. 

3.  On  October  10. 1988.  Applicants 
Board  of  Trustees  adopted  a  resolution 
that  Applicant  should  cease  its  business 
operations  as  promptly  as  practicable, 
sell  no  new  shares,  convert  its  portfolio 
assets  into  money  market  instruments  so 
as  to  preserve  the  net  asset  value  of 
Applicant's  shares,  and  tdke  such 
necessary  steps  following  the 
redemption  of  shares  to  cause  the 
Applicant  to  be  de-registered  with  the 
SEC. 

4.  On  October  31. 1988.  substantially 
all  of  Applicant's  shares  were  redeemed 
in  cash  at  its  net  asset  value  of  $9.47  per 
share.  Pursuant  to  this  redemption. 
Applicant's  administrator.  The  First 
National  Bank  of  Boston,  distributed  a 
total  of  $5,474,088.71  during  the  first 
week  of  November  to  Applicant's 
shareholders.  Thereafter,  Robert  A. 
Simms,  the  Chairman  of  Simms  Global 
Fund,  redeemed  Apphcant's  remaining 
shares  on  November  4  and  December  28. 
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1988.  Accordingly,  Applicant  has  no 
remaining  shareholders. 

5.  Robert  A.  Simms  and  Simms 
Capital  Management,  Ltd.,  Applicant's 
investment  adviser,  are  responsible  for 
paying  all  of  the  liabilities  that 
Applicant  incurred  during  its  normal 
operation  prior  to  liquidation  and  those 
liabilities  incurred  subsequent  to  the 
winding  up  of  Applicant's  affairs. 

6.  Applicant's  organization  expenses 
were  being  amortized  over  a  60  month 
period  and  charged  daily  in  its  net  asset 
value  computation.  Simms  Capital 
Management,  Ltd.  paid  all  remaining 
organization  expenses  on  the 
Applicant's  behalf. 

7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  it  does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  plans  to  file  a  Notice  of 
Termination  with  the  Secretary  of  State 
of  the  Commonwealth  of  Massachusetts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz,  _ 

Secretary. 

(FR  Doc.  89-14012  Filed  6-12-89;  8:45  am) 
BHJJMO  CODE  MW-01-« 


[Pel.  No.  IC-16982;  (812-7104)] 
Westcore  Trust;  Application 

June  5, 1989 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  and  Approval  under  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

Applicant:  Westcore  Trust. 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
sections  6(c)  and  17(b]  from  the 
provisions  of  sections  17(a)  (1)  and  (2) 
and  approval  sought  under  section  17(d) 
and  Rule  17d-l. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  its  money 
market  series  to  sell  its  shares  to,  and 
redeem  its  shares  from,  its  other  existing 
and  subsequently  created  series  and  to 
permit  its  investment  advisers  to  effect 
such  purchases  and  sales  of  its  money 
market  series  by  its  other  series. 

Filing  Dates:  The  application  was 
filed  on  August  23, 1988.  and  amended 
on  May  17, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
29, 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549; 
Applicant,  c/o  John  J.  Tripodi,  Esq., 
Drinker  Biddle  &  Reath,  1100 
Philadelphia  National  Bank  Building, 
Broad  and  Chestnut  Streets, 
Philadelphia,  PA  19107. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258^300). 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  currently  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company. 
Applicant  has  established  and  currently 
offers  shares  in  twelve  investment 
portfolios.  Eleven  of  these  portfolios  are 
stock  and  bond  funds  (each  individually 
an  "Acquiring  Fund"  or  collectively 
"Acquiring  Funds").  The  twelfth 
portfolio  is  a  money  market  fund  (the 
"Money  Market  Fund").  First  Interstate 
Bank  of  Denver,  N.A.  ("FIBD")  and  First 
Interstate  Bank  of  Oregon,  N.A. 
("FIOR")  serve  as  investment  advisers 
to  the  Acquiring  Funds.  FIBD  and  FIOR 
are  each  wholly-owned  bank 
subsidiaries  of  First  Interstate  Bancorp, 
a  publicly-held,  multi-state  bank  holding 
company.  Denver  Investment  Advisors. 
Inc.  ("Denver  Investment"),  a  wholly- 
owned  subsidiary  of  FIBD,  serves  as 
sub-advisor  to  certain  of  the  Acquiring 
Funds.  In  addition,  Denver  Investment 
serves  as  investment  adviser  to  the 
Money  Market  Fund  ("FIBD,  FIOR  and 
Denver  Investment  are  sometimes 
referred  to  as  the  "Advisers").  ALPS 
Securities,  Inc.  ("ALPS")  serves  as 
administrator  and  distributor  for  the 
Applicant.  It  is  requested  that  the  order 
sought  extend  to  any  subsequently 


,  created  series  of  Applicant  which  will 
avail  itself  of  such  prospective  relief 
only  upon  the  terms  and  conditions  set 
forth  in  the  application. 

2.  The  Money  Market  Fund  invests 
solely  in  U.S.  dollar  denominated  debt 
securities  determined  to  be  of  high 
quality  and  present  minimal  credit  risk, 
and  is  designed  as  a  cash  reser\e 
investment  vehicle.  Each  Acquiring 
Fund  invests  its  assets  principally  in 
either  equity  or  non-money  market  debt 
securities.  The  Acquiring  Funds  may 
have  relatively  small  cash  reserves 
emanating  from  a  variety  of  sources, 
including  interest  and  dividends 
received  on  portfolio  securities, 
unsettled  or  "failed"  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  cash 
arising  from  the  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  and  new 
monies  received  from  investors. 

3.  The  Advisers  will  be  in  the  unique 
and  best  position  to  know  at  any  given 
moment  the  cash  balances  held  by  each 
Acquiring  Fund,  to  know  the  purpose 
and  need  for  these  balances,  and  to 
make  and  implement  decisions  with 
respect  to  the  investment  of  these 
balances.  If  the  requested  order  is 
granted,  the  Advisers  could  immediately 
invest  the  Acquiring  Funds'  uninvested 
monies  into  the  Money  Market  Fund 
while  considering  the  purchase  of 
appropriate  portfolio  securities  foi  the 
Acquiring  Funds.  If  each  Series  were 
required  to  invest  small  cash  balances 
directly  in  money  market  instruments, 
rather  than  purchasing  shares  of  the 
Money  Market  Fund,  each  Series  is 
likely  to  be  adversely  affected  by  a 
lower  return  and  reduced  and  lost 
investment  opportunities.  The  securities 
in  which  the  Acquiring  Funds  invest  are 
normally  unavailable  in  small  lots  and  it 
often  proves  impractical  to  invest  the 
small  cash  balances  of  the  Acquiring 
Funds. 

4.  The  proposed  transactions  will 
comply  with  the  limitations  set  forth  in 
section  12(d)(1)  of  the  1940  Act  and  will 
not  result  in  layering  of  advisory  or 
administrative  fees.  Each  Acquiring 
Fund  has  agreed  to  pay  an  advisory  fpf» 
to  the  Advisers;  however,  the  Money 
Market  Fund  does  not  pay  an  advisory 
fee.  ALPS,  as  administrator  and 
distributor  for  both  the  Acquiring  Funds 
and  the  Money  Market  Fund,  is  entitled 
to  receive  fees  from  each  portfolio  for  its 
administrative  services  at  a  maximum 
annual  rate  of  .05  percent  of  the  average 
net  assets  of  each  Acquiring  Fund. 
(ALPS  is  not  entitled  to  any  fee  for  its 
services  as  distributor.)  ALPS  will  waive 
its  administrative  fees  with  respect  to 
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the  Acquiring  Funds  to  the  extent 
uttributable  to  the  net  assets  of  the 
Money  Market  Fund  held  by  the 
Acquiring  Funds.  To  effect  the  waiver, 
the  net  asuct  value  of  each  Acquiring 
Fund's  holdings  in  the  Money  Market 
Fund  will  be  excluded  from  the  net  asset 
value  of  the  Acquiring  Fund  in  the 
calculation  of  its  fees.  Similarly,  should 
the  Money  Market  Fund  ever  pay  an 
fidvisory  fee  to  the  Advisers  in  the 
future,  advisory  fees  payable  by  the 
Acquiring  Funds  to  the  Advisers  would 
be  waived  in  a  manner  identical  to  the 
waiver  proposed  above  for 
administrative  fees.  The  Money  Market 
Fund  docs  not  impose  a  fee  pursuant  to 
a  plan  adopted  under  Rule  12b-l  under 
the  1940  AcL  Since  the  Acquiring  Funds 
retain  the  freedom  to  invest  some  or  all 
of  their  cash  balances  directly  in  money 
market  instruments,  there  exists  an 
independent  check  upon  the  investment 
of  the  Acquiring  Funds'  assets  in  an 
investment  which  produces  a  non- 
competitive rate  of  return.  Conversely, 
the  Money  Market  Fund  reserves  the 
right  to  discontinue  selling  shares  to  the 
Acquiring  Funds  if  such  sales  adversely 
affect  its  portfolio  management  and 
operations. 

AppUcanf  s  Legal  Afulysis 

1.  Applicant  requests  an  order 
pursuanUto  sections  6(c).  17(b)  and  17(d) 
of  the  1940  Act.  and  Rule  17d-l 
thereunder,  to  permit  the  Money  Market 
Fund  to  sell  to.  and  redeem  its  shares 
from,  the  Acquiring  Funds  and  to  permit 
the  Advisers,  to  effect  such  purchases 
and  sales  of  shares  of  the  Money  Market 
Fund  by  the  Acquiring  Funds.  Because 
the  Applicant's  series  are  controlled  by 
the  same  Board  of  Trustees,  and  have 
the  same  administrator  and  distributor 
and  also  have  affiliated  Advisers,  the 
Money  Market  Fund  and  Acquiring 
Funds  may  be  deemed  affiliated  persons 
within  the  meaning  of  section  2(a)(3)  of 
the  1940  Act.  Therefore,  the  issuance  of 
Money  Market  Fund  shares  to  the 
Acquiring  Funds  may  be  deemed  a  sale 
of  securities  to  registered  investment 
companies  by  an  affiliated  person  of 
such  companies  in  violation  of  section 
17(a)(1)  of  the  1940  Act.  Conversely,  the 
redemption  by  Money  Market  Fund  of 
its  shares  may  be  deemed  a  purchase  of 
securities  by  a  registered  investment 
company  from  affiliated  persons  thereof, 
in  violation  of  section  17(a)(2)  of  the 
1940  Act.  Finally,  the  contemplated 
transactions  may  be  deemed  a  joint 
arrangement  requiring  prior  SEC 
approval  under  Rule  17d-l. 

2.  The  proposed  transactions  satisfy 
the  section  17(b)  standard  for  exemption 
from  section  17(a).  In  this  regard. 
Applicant  points  out  that  the 


consideration  paid  and  received  for  the 
sale  and  redemption  of  Money  Market 
Fund  shares  is  their  net  asset  v.alue  and 
therefore  is  reasonable  and  does  not 
involve  overreaching  on  the  part  of  the 
Acquiring  Funds  or  the  Money  Nfarket 
Fund.  Moreover,  the  proposed 
arrangement  does  not  involve  the 
imposition  of  double  advisory  or 
administrative  fees  on  the  Acquiring 
Funds.  Applicant  also  submits  that  the 
investment  of  the  Acquiring  Funds  in 
Money  Market  Fund  shares  and 
issuance  of  Money  Market  Fund  shares 
to  the  Acquiring  Funds  is  consistent 
with  their  policies  as  recited  in  the 
Applicant's  prospectuses. 

3.  Applicant  contends  that  it  has 
considered  the  relative  benefits  to  the 
Acquiring  Funds  and  to  the  Money 
Market  Fund  to  be  derived  from  the 
proposed  arrangement  and  determined 
that  operating  in  this  proposed  manner 
would  be  beneficial  to  each  series  and 
that  there  is  no  basis  on  which  to  predict 
greater  benefit  to  any  one  series  than  to 
another.  AppUcant  also  contends  that 
the  Acquiring  Funds  participate  in  the 
arrangement  on  the  same  basis  with  one 
another  and  do  not  participate  on  a 
basis  which  is  different  from  or  less 
advantageous  than  one  another. 
Applicant  represents  that  to  the  extent 
the  Money  Market  Fund  participates  on 
a  basis  which  is  different  from  or  less 
advantageous  than  (or  more 
advantageous  than)  the  Acquiring 
Funds,  the  relative  advantages  and/or 
disadvantages  vary  randomly  over  time 
are  within  a  range  of  fairness.  Applicant 
notes  that  although  the  Acquiring  Funds 
may  derive  administrative  convenience 
and  a  nominal  cost  savings,  the  most 
significant  benefit  to  the  Acquiring 
Funds  is  the  elimination  of  the  need  to 
maintain  relatively  small  sums  of  money 
in  cash.  Finally,  Applicant  contends 
there  are  no  "conflicts  of  interest" 
between  or  among  the  series,  and  there 
is  no  inherent  bias  favoring  one  series 
over  another. 

Applicant's  Conditioiis 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  The  Money  Market  Fund  will 
calculate  its  net  asset  value  in 
accordance  with  Rule  2a-7  of  the  1940 
Act. 

2.  The  Money  Market  Fund  is  not 
subject  to  a  sales  load,  redemption  fees, 
investment  advisory  fees,  or  distribution 
fees  under  a  plan  adopted  in  accordance 
with  Rule  12b-l  of  the  1940  Act. 

3.  Each  Acquiring  Fund  will  purchase 
shares  of  the  Money  Market  Fund  within 
the  UmitB  of  section  12(d]  of  the  1940 
Act. 


4.  ALPS  will  waive  its  administrative 
fees  with  respect  to  the  Acquiring  Funds 
to  the  extent  attributable  to  the  net 
assets  of  the  Money  Market  Fund  held 
by  the  Acquiring  Funds. 

5.  The  Applicant  will  vote  the  number 
of  Money  Market  Fund  shares  that  are 
owned  by  the  Acquiring  Funds  and  are 
entitled  to  vote  in  regard  to  such  matter 
in  the  same  proportion  as  the  votes  of 
all  other  Money  Market  Fund 
shareholders. 

6.  The  Acquiring  Funds  will  purchase 
and  redeem  shares  of  the  Money  Market 
Fund  as  of  the  same  time  and  at  the 
same  price,  and  will  receive  dividends 
and  bear  their  proportionate  share  of 
expenses  on  the  same  basis,  as  other 
shareholders  of  the  Money  Market  Fund. 
A  separate  account  will  be  established 
in  the  shareholder  records  of  the  Money 
Market  Fund  for  each  Acquiring  Fund. 

7.  The  investment  by  the  Acquiring 
Funds  in  shares  of  the  Money  Market 
Fund  will  be  in  accordance  with  each 
Fund's  investment  restrictions  and  will 
be  consistent  with  their  policies  as 
recited  in  each  Fund's  registration 
statement  and  prospectus. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
(PR  Doc.  89-14013  Filed  6^12-89:  8:45  am) 
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IFHt  No.  1-7107] 

Issuer  Delisting;  AppNcatien  To 
Withdraw  From  Listing  and 
Registration.  Loulslona  Pactfic  Corp. 

|une  5. 1989. 

Louisiana-Pacific  Corporation 
("Company")  (Common  Stock.  $  par 
value),  has  fried  an  application  with  the 
Securities  and  Exchange  Commiasion 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange  ("PSE").  The 
Company's  Common  Stock  is  also  listed 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE") 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

While  the  Company  has  been 
generally  satisfied  with  the  service 
provided  by  the  PSE,  its  analysis 
indicates  that  the  costs  of  contimied 
listing  of  the  Common  Stock  on  the  PSE 
outweigh  the  benefits.  The  Company's 


Common  Stock  is  also  listed  on  the  New 
York  Stock  Exchange  ("NYSE").  The 
Company  believes  that  delisting  from 
the  PSE  will  not  adversely  affect  holders 
of  its  Common  Stock.  Since 
approximately  98  percent  of  the  trading 
volume  of  the  Company's  Common 
Slock  occurs  on  the  NYSE,  the  liquidity 
of  the  Common  Stock  should  not  be 
significantly  impacted. 

Any  interested  person  may,  on  or 
before  June  26, 1989.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  Itie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dele;;ated 
authority. 

lonathan  G.  Kaiz. 

Sccrelary: 


SMALL  BUSINESS  ADMINISTRATION 

I  Declaration  of  Disaster  Loan  Area  #2354; 
AaMlL21 

Louisiana  (and  Contiguous  Counties  in 
the  State  of  Texas  &  Arkansas); 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  Presidents 
declaration,  dated  June  1. 1989,  to 
include  the  parish  of  Winn,  in  the  State 
of  Louisiana,  as  a  result  of  damages 
from  severe  storms  and  flooding  which 
occurred  May  4  through  May  27, 1989. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  previously 
been  named  as  contiguous  or  primary 
counties  for  the  same  occurrence. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  July  18, 1989,  and 
for  economic  injury  until  the  close  of 
business  in  Feburary  20, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  June  7. 1989. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  8&-13978  Filed  6-12-89;  8:45  amj 
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I  Declaration  of  Disaster  Loan  Area  #2354; 
Amdt.  11 

Louisiana  (and  Contiguous  Counties  in 
the  States  of  Texas  &  Arkansas); 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notices  of  Amendment  to  the 
President's  declaration,  dated  May  26 
and  May  30. 1989,  to  include  the 
parishes  of  Allen,  Beauregard.  Caddo. 
Caldwell,  Calcasieu,  Lincoln, 
Morehouse,  Natchitoches,  Red  River, 
Richland,  Sabine.  Union.  Vernon,  and 
West  Carroll,  in  the  State  of  Louisiana, 
as  a  result  of  damages  from  severe 
storms  and  flooding,  and  to  establish  the 
incident  period  as  May  4  through  May 
27. 1989. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  parishes  of  Bienville, 
Bossier,  Cameron,  Catahoula,  Claiborne, 
De  Soto,  East  Carroll,  Evangeline. 
Franklin,  Grant,  Jefferson  Davis. 
LaSalle,  Madison.  Rapides,  and  Winn,  in 
the  State  of  Louisiana;  the  counties  of 
Ashley.  Chicot,  Lafayette,  Miller,  and 
Union,  in  the  State  of  Arkansas:  and  the 
counties  of  Cass.  Marion,  Newton. 
Orange,  and  Sabine,  in  the  State  of 
Texas,  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

The  number  assigned  to  the  State  of 
Arkansas  for  economic  injury  is  676900. 

All  other  information  remains  the 
same:  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  July  18, 1989,  and 
for  economic  injury  until  the  close  of 
business  on  February  20, 1990. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  June  1. 1989. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  89-13936  Filed  6-12-89;  8:45  am) 
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(Declaration  of  Disaster  Loan  Area  #2353; 
Amdt  2] 

Texas;  (and  Contiguous  Counties  in 
the  State  of  Oklahoma);  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  order  to  assign 
economic  injury  disaster  declarc'.'on 
number  676800  to  the  State  of  Oklahoma 


for  small  businesses  eligible  to  file 
applications  for  economic  injury  as  a 
result  of  damages  from  severe  storms, 
tornadoes,  and  flooding  beginning  on 
May  4,  1989. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  July  17. 1989.  and 
for  economic  injury  until  the  close  of 
business  on  February  20, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006.) 

Date:  June  1. 1969. 
Bernard  Kulik. 

Deputy  Associate  .Administrator  for  Disaster 
Assistance. 

|FR  Doc.  89-13937  Filed  6-12-89.  8:45  am) 
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Action  Subject  to  Intergovernmental 
Review 

AGENCY:  Small  Business  Administration. 

ACTION:  Notice  of  action  subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372. 

ffUMMAnv:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  seventeen  presently  existent 
Small  Business  Development  Centers 
(SBDCs)  on  October  1. 1989.  Currently 
there  are  53  SBDCs  operating  in  the 
SBDC  program.  The  following  SBDCs 
are  intended  to  be  refunded,  subject  to 
the  availability  of  funds:  Alabama, 
Alaska,  Connecticut  Delaware, 
Maryland.  Mississippi,  Missouri.  New 
York  (Downstate).  North  Dakota.  Ohio, 
Puerto  Rico.  Texas  (Dallas).  Texas 
(Lubbock).  Texas  (San  Antonio).  Virgin 
Islands,  West  Virginia  and  Wyoming. 
This  notice  also  provides  a  description 
of  the  SBDC  program  by  setting  forth  a 
condensed  version  of  the  program 
announcement  which  has  been 
furnished  to  each  of  the  SBDCs  to  be 
refunded.  This  publication  is  being  made 
to  provide  the  State  single  points  of 
contact,  designated  pursuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportimity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

EFFECTtvC  DATE:  October  11. 1989. 

ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe, 
Associate  .Administrator  for  SBDC 
Program,  U.S.  Small  Business 
Administration,  1441  L  Street.  NW.. 
Washington,  DC  20416. 

FOM  FUfTTHCfl  INFORNUTKMI  CONTACT 

Same  as  above. 
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Action  Subject  to  Intergovernmental 
Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135,  effective  September  30. 1983. 

In  accord  with  these  regulations, 
specifically  135.4.  SBA  is  publishing  this 
notice  to  provide  public  awareness  of 
the  pending  application  of  fifteen 
presently  existent  Small  Business 
Development  Centers  (SBDCs)  for 
refunding.  Also,  publi.shod  herewith  is 
an  annotated  program  announcement 
describing  the  SBDC  program  in  detail. 

This  notice  is  being  published  four 
months  in  advance  of  the  expected  date 
of  refunding  of  these  SBDCs.  Relevant 
information  identifying  these  SBDC  and 
providing  their  mailing  address  is 
provided  below.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 
being  simultaneously  furnished  to  each 
affected  State  single  point  of  contact 
which  has  been  established  under  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entitles 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one.  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe. 
Associate  Administrator  for  SBDC 
Programs.  U.S.  Small  Business 
Administration.  1441  L  Street,  NW.. 
Washington.  DC  20416.  Comments  will 
be  accepted  by  the  relevant  SBDC  and 
SBA  fur  a  period  of  120  days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  12dtday  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC,  SBA  will,  prior  to 
refunding  the  SBDC.  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC. 

Description  of  the  SBDC  Program 

The  SBDC  operates  under  the  general 
management  and  oversight  of  SBA,  but 
with  recognition  that  a  partnership 
exists  between  the  Agency  and  the 
SBDC  for  the  delivery  of  assistance  to 
the  small  business  community.  SBDC 


services  shall  be  provided  pursuant  to  a 
negotiated  Cooperative  Agreement  with 
full  participation  of  both  parties.  SBDCs 
operate  on  the  basis  of  a  state  plan  to 
provide  assistance  within  a  state  or 
designated  geographical  area.  The  initial 
plan  must  have  the  written  approval  of 
the  Governor.  As  a  condition  to  any 
financial  award  made  to  an  applicant. 
non-Federal  funds  must  be  provided 
from  sources  other  than  the  Federal 
Government.  SBDCs  operate  under  the 
provisions  of  Pub.  L  96-302,  as  amended 
by  Pub.  L.  98-395,  a  Notice  of  Award 
(Cooperative  Agreement)  issued  by 
SBA,  and  the  provisions  of  this  Program 
Announcement. 

Purpose  and  Scope 

The  SBDC  Program  is  designed  to 
provide  quality  assistance  to  small 
businesses  in  order  to  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  To  accomplish  these 
objectives,  SBDCs  link  resources  of  the 
Federal.  State,  and  local  governments 
with  the  resources  of  the  educational 
system  and  the  private  sector  to  meet 
the  specialized  and  complex  needs  of 
the  small  business  community.  SBDCs 
also  coordinate  with  other  SBA 
programs  of  business  development  and 
utilize  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  state, 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served: 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources; 

(d)  create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  Tmancial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC.  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 


managed  and  directed  by  a  full-time 
Director.  SBDCs  must  ensure  that  at 
least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible. 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination  . 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs  , 
emphasize  the  provision  of  indepth. 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
management,  marketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  assistance, 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agri-business,  computer 
application,  business  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association,)  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  the  State.  The  SBDC 
shall  also  ensure  that  a  full  range  of 
business  development  and  technical 
assistance  services  are  made  available 
to  small  businesses  located  in  n  ral 
areas. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  cf 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
flnancial  requirements  imposed  upon 


them  by  statute  or  agreement  are  met 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  community  through 
the  State.  SBDC  network.  As  a  condition 
of  this  agreement  the  SBDC  must 
perform,  but  not  be  limited  to.  the 
following  activities: 

(a)  The  SBE)C  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  Rnancial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

The  Lead  SBDC  and  all  SBDC 
subcenters  shall  operate  on  a  forty  (40) 
hour  week  basis,  or  during  the  normal 
business  hours  of  the  Stale  or  Host 
Organization,  throughout  the  calendar 
year.  The  amount  of  time  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  shall  conform  to 
the  policy  of  the  Host  organization. 

Date:  June  1, 1989. 
Susan  Engeieiter, 
Administrator. 

Addressess  of  Relevant  SBDC  Directors 

Dr.  Jeff  Gibbs,  State  Director,  University 
of  Alabama /B'ham,  1717  11th  Ave. 
South.  Suite  419,  Birmingham, 
Alabama  35294,  (205)  934-7260 


Mr.  John  O'Connor,  State  Director. 
University  of  Connecticut,  Box  U-41, 
Room  422.  368  Fairfield  Road.  Storrs. 
ConnecUcut  06266.  (203)  486-4135 

Ms.  Linda  Fayerweather,  State  Director, 
University  of  Delaware,  Suite  005 — 
Pumell  Hall,  Newark,  Delaware  19711. 
(302)  451-2747 

Ms.  Carole  Bordenkircher,  State 
Director,  ND  Economic  Dev. 
Commission.  Liberty  Memorial 
Building,  Bismarck,  North  Dakota 
58505,  (701)  224-2310 

Mr.  Jose  Romaguera.  SBDC  Director. 
University  of  Puerto  Rico,  Box  5253 — 
College  Station.  Mayaguez,  Puerto 
Rico  00709.  (809)  834-3590  or  834-3790 

Mr.  Ted  Cadou,  Area  Director,  Texas 
Tech  University,  2005  Broadway, 
Lubbock,  Texas  79401,  (806)  744-5343 

Dr.  Solomon  Kabuka,  Jr.,  SBDC  Director, 
University  of  the  Virgin  Islands, 
Grand  Hotel  Building.  Annex  B,  P.O. 
Box  1087,  St.  Thomas,  US  Virgin 
Islands,  00804,  (809)  776-3206 

Ms.  Janet  Nye.  State  Director,  Unversity 
of  Alaska/Anchorage,  430  West  7th 
Avenue,  Suite  115,  Anchorage,  Alaska 
99501,(907)274-7232 

Mr.  Raleigh  Byars,  Acting  State  Director, 
University  of  Mississippi,  3825 
Ridgewood  Road.  Jackson,  Mississippi 
39211,(601)982-6760 

Mr.  James  L.  King,  State  Director,  State 
University  of  New  York,  SUNY 
(Downstate).  SUNY  Plaza,  S-523. 
Albany.  New  York  12246,  (518)  443- 
5398 

Mr.  Jack  Brown,  State  Director,  Ohio 
Department  of  Development,  30  East 
Broad  Street,  Columbus.  Ohio  43266- 
1001,  (614)  466-5111 

Dr.  Norbert  R.  Dettman.  Area  Director, 
Dallas  Community  College,  302  North 
Market,  Third  Floor,  Dallas.  Texas 
75202-1806,  (214)  324-7945 

Mr.  Henry  Travieso.  Area  Director. 
University  of  Texas/San  Antonio,  San 
Antonio,  Texas  78285-0660.  (512)  224- 
0791 

Ms.  Eloise  Jack.  State  Director. 
Governor's  Office  of  Community  and 
Industrial  Development.  1115  Virginia 
Street,  East  Charleston,  West  Virginia 
25310,  (304)  348-2960 

Mr.  MacRay  Bryant.  State  Director. 
Casper  Community  College,  130  North 
Ash,  Suite  A,  Casper.  Wyoming  82601, 
(307)  235-4825 

Mr.  Thomas  A.  Henderson,  Director, 
Economic  Development/Continuing 
Education  Programs,  University 
Extension,  University  of  Missouri.  801 
Clark  Hall.  Columbia,  Missouri  65211. 
(314)  882^321 

Mr.  A.  Elliott  Rittenhouse.  State 
Director.  MD  Department  of  Economic 
and  Employment  Development.  217 
East  Redwood  Street,  10th  Floor. 


Baltimore,  Maryland  21202.  (301)  333- 
6606. 

|FR  Doc  8B-13932  Filed  6-12-89:  8:45  am] 


Action  Subject  to  Intergovemfnental 
Review  - 

AOENCY:  Small  Business  Administration. 

ACTION:  Notice  of  action  subject  to 
intergovernmental  review  under 
Executive  Order  12372. 

SUMMARY:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  eight  presently  existent  Small 
Business  Development  Centers  (SBDCs) 
on  September  30, 1969.  Currently  there 
are  53  SBDCs  operating  in  the  SBDC 
program.  The  following  SBDCs  are 
intended  to  be  refunded:  Iowa, 
Kentucky,  Louisiana,  Massachusetts. 
Michigan,  New  York  (Upstate),  Texas 
(Houston),  and  Vermont.  This  notice 
also  provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  announcement 
which  has  been  furnished  to  each  of  the 
SBDCs  to  be  refunded.  This  publication 
is  being  made  to  provide  the  State  single 
points  of  contact,  designated  pursuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportunity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

EFFECTIVE  DATE:  October  11. 19^. 

ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe, 
Associate  Administrator  for  SBDC 
Program.  U.S.  Small  Business 
Administration,  1441  L  Street,  NW.. 
Wash.  DC  20416. 

FDD  FUfTTHER  INFORMATIOM  CONTACT 

Same  as  above. 

Action  Subject  to  Intergovcnuneatal 
Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135.  effective  September  30. 1983. 

In  accord  with  these  regulations, 
specifically  135.4,  SBA  is  publishing  this 
notice  to  provide  public  awareness  of 
the  pending  application  of  nine 
presently  existent  Small  Business 
Development  Centers  (SBIXDs)  for 
refunding.  Also,  published  herewith  is 
an  annotated  program  announcement 
describing  the  SBDC  program  in  detail. 


' :,;i;;ry>!^^^^^^^^^ 
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This  notice  is  being  published  four 
months  in  advance  of  the  expected  date 
of  refunding  these  SBDCs.  Relevant 
information  identifying  these  SBDCs  and 
providing  their  mailing  address  is 
provided  below.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 
being  simultaneously  furnished  to  the 
affected  State  single  point  of  contact 
which  has  been  established  under  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one,  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe. 
Associate  Administrator  for  SBDC 
Programs,  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington,  DC  20416.  Comments  will 
be  accepted  by  the  relevant  SBDC  and 
SEA  for  a  period  of  120  days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  120-day  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC,  SBA  will,  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC 

Description  of  the  SBDC  Program 

The  SBDC  operates  under  the  general 
management  and  oversight  of  SBA.  but 
with  recognition  that  a  partnership 
exists  between  the  Agency  and  the 
SBDC  for  the  delivery  of  assistance  to 
the  small  business  community.  SBDC 
services  shall  be  provided  pursuant  to  a 
negotidted  Cooperative  Agreement  with 
full  pariiLipation  of  both  parties.  SBDCs 
operate  on  the  basis  of  a  state  plan  to 
provide  assistance  within  a  state  or 
designated  geographical  area.  The  initial 
plan  must  have  the  written  approval  of 
the  Governor.  As  a  condition  to  any 
Hnancial  award  made  to  an  applicant, 
non-Federal  funds  must  be  provided 
from  sources  other  than  the  Federal 
Government.  SBDCs  operate  under  the 
provisions  of  Pub.  L  06-302,  as  amended 
by  Pub.  L  98-395.  a  Notice  of  Award 
(Cooperative  Agreement)  issued  by 
SBA,  and  the  provisions  of  this  Program 
Announcement. 


Purpose  and  Scope 

The  SBDC  Program  is  designed  to 
provide  quality  assistance  to  small 
businesses  in  order  to  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  To  accomplish  these 
objectives,  SBDCs  link  resources  of  the 
Federal,  State,  and  local  governments 
with  the  resources  of  the  educational 
system  and  the  private  sector  to  meet 
the  specialized  and  complex  needs  of 
the  small  business  conununity.  SBDCs 
also  coordinate  with  other  SBA 
programs  of  business  development  and 
utilize  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  state, 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served; 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources; 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  Hnancial 
assistance  to  operate  an  SBDC  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  full-time 
Director.  SBDCs  must  ensure  that  at 
least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 


o%vner8  in  complex  areas  that  require 
specialized  expertise. 

These  areas  may  include,  but  are  not 
limited  to:  Management,  marketing, 
financing,  accounting,  strategic 
planning,  regulation  and  taxation, 
capital  formation,  procurement 
assistance,  human  resource 
management,  production,  operations.    - 
economic  and  business  data  analysis, 
engineering,  technology  transfer, 
innovation  and  research,  new  product 
development,  product  analysis,  plant 
layout  and  design,  agri-business, 
computer  application,  business  law 
information,  and  referral  (any  legal 
services  beyond  basic  legal  information 
and  referral  require  the  endorsement  of 
the  State  Bar  Association),  exporting, 
office  automation,  site  selection,  or  any 
other  areas  of  assistance  required  to 
promote  small  business  growth, 
expansion,  and  productivity  within  the 
State.  The  SBDC  shall  also  ensure  that  a 
full  range  of  business  development  and 
technical  assistance  services  are  made 
available  to  small  businesses  located  in 
rural  areas. 

The  degree  to  which  SBDC  resources 
are  directed  towards  speciHc  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
Hnancial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform,  but  not  be  limited  to.  the 
following  activities: 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 


each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  businesses  that  are  not 
presently  associated  with  the  SBA 
district  ofHce. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

The  Lead  SBDC  and  all  SBDC 
subcenters  shall  operate  on  a  forty  (40) 
hour  week  basis,  or  during  the  normal 
business  hours  of  the  State  or  Host 
Organization,  throughout  the  calendar 
year.  The  amount  of  time  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  shall  conform  to 
the  policy  of  the  Host  organization. 

Date:  May  31, 1989. 
Susan  Engeieiter, 
Administrator. 

Addressess  of  Relevant  SBDC  Directors 

Mr.  Norris  Elliott,  State  Director. 
University  of  Vermont  Extension 
Service.  Morrill  Hall.  Burlington. 
Vermont  05405,  (802)  656-4479 

Mr.  Jerry  Owen,  State  Director, 
University  of  Kentucky,  18  Porter 
Building.  Lexington,  Kentucky  40506- 
0205,  (606)  257-7668 

Mr.  John  Ciccarelli,  State  Director, 
University  of  Massachusetts  School  of 
Management,  Amherst,  Massachusetts 
01003.  (413)  549-4930— Ext.  303 

Mr.  James  L  King,  State  Director.  State 
University  of  New  York,  SUNY 
(Upstate),  State  University  Plaza, 
Albany.  New  York  12246,  (518)  443- 
5398 

Mr.  Ronald  Manning,  State  Director. 
Iowa  State  University,  College  of 
Business  Administration,  137  Lynn 
Avenue.  Ames,  Iowa  50010.  (515)  292- 
6351  .  .       •-.-n-,=..  ... ., 


Dr.  John  Baker.  State  Director,  Northeast 
Louisiana  University,  Administrative 
Bldg.— Room  2-57,  University  Drive, 
Monroe,  Louisiana  71209,  (318)  342- 
2464 

Dr.  Norman  Schlafmann,  State  Director. 
Wayne  State  University,  2727  Second 
Avenue.  Detroit.  Michigan  48201,  (313) 
577-4848 

Dr.  Jon  Goodman,  Area  Director. 
University  of  Houston.  401  Louisiana. 
Eighth  Floor,  Houston,  Texas  77002, 
(713)  223-1141. 

[FR  Doc.  89-13933  Filed  6-12-89;  8:45  am] 
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Name  and  address 


United  Jersey  Venture  Capital,  Inc.; 
Surrender  of  License 

[License  No.  02/02-04891 

Notice  is  hereby  given  that  United 
Jersey  Venture  Capital,  Inc.  (UJVCI),  301 
Carnegie  Center,  Princeton,  New  Jersey 
08540,  has  surrendered  its  License  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(Act)  UJVCI  was  licensed  by  the  Small 
Business  Administration  on  January  20 
1987. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  siurender 
of  the  License  was  accepted  on  June  5, 
1989,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59.011,  Small  Business 
Investment  Companies] 
Robert  G.  linebetry, 

Deputy  Associate  Administrator  for 
Investment 

Dated:  June  7, 1989. 
[FR  Doc.  89-13935  Filed  6-12-89:  8:45  am) 
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[Application  No  09/09-5384] 

Vinh  An  Capital  Investment,  Inc.; 
Application  for  a  Small  Business 
Investment  Company  License 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  section  301(d)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  (the  Act),  (15  U.S.C 
661,  et.  seq.  1989))  has  been  filed  by 
Vinh  An  Capital  Investment,  Inc.  (the 
Applicant).  9191  Bolsa  Avenue,  Suite  116 
Westminster,  CA  92683,  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  13  CFR  107.102  (1989). 

The  of^cers.  directors  and 
stockholders  of  the  Applicant  are  as 
follows: 


Tuong  Van  Nguyen. 

9191  Bdsa  Ave. 

#117,  Westmrwter. 

CA  92683 
Sandy  Lous  Ward. 

8454  Mercury  Or , 

Buena  PafV.  CA 

90621. 
Dung  Meroer.  1900  E 

Fourth  Si,  #203. 

Santa  Ana.  CA 

92705. 
Trong  Van  Nguyen. 

2317  W.  First  Si. 

Santa  Ana.  CA 

92703. 


Tilie 


Chainnanof 
iheBowd. 
Dreclor. 

PresKtent 


Secretary. 
Director. 
CFO 

Drector 


■tocfc 


28 


There  are  six  other  stockholders,  each 
has  a  nine  percent  interest  in  the 
applicant. 

The  Applicant  a  California 
Corporation,  will  begin  operations  with 
$1,000,000  of  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  State  of 
California  but  will  consider  investments 
in  businesses  in  other  areas  of  the 
United  States. 

As  an  SBIC  under  section  301(d)  of  the 
Act.  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantage. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Application.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441  "L" 
Street,  NW.,  Washington,  DC  20416. 

A  topy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Westminster.  CA  area. 
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(CaUilog  of  Federal  Domestic  Assistance 

Program  No  59.011.  Small  Bunneaa 

Investment  Companies] 

Robert  G.  Uneberry.  -  _ 

Deputy  Associate  Adntiniatratorfor 

linestment. 

Dated  June  6, 1988. 
|FR  Doc.  88-13934  Piled  6-12-80;  8:45  ami 
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DEPARTMENT  OF  STATE 
(PuMc  Notice  Ctl-«-12Ml 

Advisory  Commtttee  on  Intemstional 
Communications  and  Information 
Policy;  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  on 
International  Communications  and 
Information  Policy  will  meet  on  July  17 
in  the  Loy  Henderson  Conference  Room, 
Department  of  State,  2201  C  Street  NW., 
Washington.  DC  The  meeting  will  begin 
at  9:30  a.m. 

The  Committee  serves  the  Department 
of  Stale  in  an  advisory  capacity 
concerning  major  economic,  social  and 
legal  issues  and  problems  in 
international  communications  and 
information  poHcy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communications 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy 
and  the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests. 

The  agenda  will  include  a 
consideration  of  two  issues.  The  first 
topic  will  be  a  discnssion  of 
telecommunications  developments 
related  to  EC  1982.  The  second  topic  will 
be  a  discussion  of  the  proposed  EC 
directive  on  broadcasting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  tiie 


Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mrs.  Lucy  H. 
Richards,  Department  of  State, 
Washington.  DC.  telephone  (202)  647- 
5230. 

Date:  )nne  2. 1989. 
Lucy  a  RidMria, 

Director,  Office  of  Industrio/ized  Country 
Policy,  Executive  Secretary,  Advisory 
Committee  on  International,  Communications 
and  Information  Policy. 

[FR  Doc.  89-14041  Filed  6-12-89.  a-45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Coluniiiia 
Pacific  AirMnes 

AOfNCV:  Office  of  the  Secretary.  DOT. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  80-6-12, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Columbia  Pacific  Airlines  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(eMl)  of  the 
Federal  Aviation  Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-56.  Room  6401.  Department 
of  Transportation,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  and  serve 
them  on  all  persons  listed  in  Attachment 
A  to  the  order.  Responses  shall  be  filed 
no  later  than  June  22, 1989. 

FOn  FURTHER  WirORMATWN  CONTACT: 

Ms.  ]anet  A.  Davis.  Air  Carrier  Fitness 
Division.  Department  of  Transportation, 
400  Seventh  Street  SW..  Washington. 
DC  20590.  (202)  366-0730. 


Dated:  )une  7, 1989. 
Patridi  V.  Muiphy.  Ir, 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  89-13919  Piled  6-12-80:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  Collection 
Re<|uirements  Sutxnitted  to  OMD  for 
Review 

Date:  June  7. 1989. 

The  Department  of  Treesury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  (Pennsylvania 
Avmue,  NW..  Washington,  DC  20220. 

internal  Revenue  Service 

OMB  Number  1545-0056 

Form  Number  1023  and  872-C 

Type  of  Review:  Revision 

Tide:  Application  for  Recognition  of 
Exemption  Under  Section  501(c)(3)  of 
the  internal  Revenue  Code;  Consent 
Fixing  Period  of  Limitation  Upon 
Assessment  of  Tax  Under  sectimi  4940 
of  the  Internal  Revenue  Code 

Description:  Form  1023  is  filed  by 
applicants  seeking  Federal  income  tax 
exemption  as  organizations  described  in 
section  501(c)(3).  IRS  uses  the 
information  to  determine  if  the  applicant 
is  exempt  and  whether  applicant  is  a 
private  foundation.  Form  872-C  extends 
the  statute  of  limitations  for  assessing 
tax  under  section  4940. 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Respondents: 
40,670 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 


F«mH»3 

Form  672-0 

n«nnr.*.npi.u 

%A  hf«  I7"i'"«         ,,  .                  , 

1  hr.  12  mins. 

(.•arning  aboU  Itw  law  or  llM  (oim..                         .„     ... 

Abt^  A\  mkif 

24mlns. 

Mapaftng  Mwl  MtHflng  Ih*  i^mi  1^  n$                

9  hrt.  22  f<*"v                          ,    ,  ,, - 

26mina. 

Frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  2.63S344  hours 

OMB  Number  1545-0217 


Form  Number  5735  and  Schedule  P 

Type  of  Review:  Revision 
Title:  Computation  of  Possessions 
Corporation  Tex  Credit  Allowed  Under 


section  936:  Allocation  of  Income  and 
Expenses  Under  section  g36(h)(5) 

Description:  Form  5735  is  used  to 
compote  the  possessions  tax  credit 
under  section  936.  Schedule  P  is  used  by 


corporations  that  elect  to  share  the 
income  or  expenses  with  their  affiliates. 
Each  form  provides  the  IRS  with 
information  to  determine  if  the 
corporations  have  correctly  computed 


the  tax  credit  and  the  cost-sharing  or 
pcofit-split  method. 

Respondents:  Businesses  or  other  for- 
profit 


Recordkeeping  

Learnjng  aboo«  !h»  law  or  the  term ''"Z~ZZ..Z'Z  1 

Pwpanng  and  sending  me  torn  to  WS ."ZZZZ 

Prepafing  tt>e  fwm 

Copjwig.  assembling,  and  sending  the  lorni  to  IRS 


Frequency  of  Response:  Annually 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  22.929  horus 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571,  lltl  Constitution  Avenue 
IVW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  OITicer  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building.  Wa.shington.  DC  20503. 
Leis  K.  Holland. 

nvpurfmenlal  Reports,  Manageaient  Officer. 
IFR  Doc.  8»-13976  Filed  6-U-8e:  6:45  amj 
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Pubfic  Information  Conectlon 
Requirements  Submilted  to  OMB  for 
Review 

D(t»e:  )iine  7. 19SS. 

The  Department  of  Treasmy  has 
submitted  the  following  public 
information  cofleclion  requirement(s)  to 
OMB  for  review  and  clearartce  imdher 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  thts 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revemie  Service 

OMB  Number  New 
Form  Number  None 
Type  of  Review:  New  Collection 
Title:  1980  Taxpayer  Opinion  Survey 
Description:  IRS  needs  to  obtain  trend 
data,  that  will  enable  the  Service  to 
monitor  and  evaluate  the  effectiveness 
of  current  tax  policies  and  programs. 
Questions  are  duplicated  from  previous 
surveys  and  directed  toward  the  general 
taxpaying  population.  Some  new 
questions  are  also  added. 

Respondents:  Individuals  or 
households 


Fonn5735 


Estimated  Number  of  Respondents: 
4.000 

Estimated  Burden  Hours  Per 
Response:  17  minutes 

Frequency  of  Response:  One  Time 
Only  Survey 

Estimat&i  Total  Reporting  Burden: 
1.700  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-688a  Officer  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HeUaMl 

Department  Reports,  Management  Officer. 
(FR  Doc.  89-13977  Filed  6-12-89:8:45Hm| 

8IU.ING  CODE  4eW-25-M 


IGeneral  Coensel  Designation  No.  158] 

Appointment  of  Memt>er8  of  the  Legal 
Division  to  the  Performance  Review 
Board 

Under  the  authority  granted  to  me  as 
General  Counsel  of  the  Department  of 
the  Treasury  by  31  U.S.C.  301  and  26 
U.S.C.  7801.  Treasurj'  Department  Order 
No.  101-5  (Revised),  and  pursuant  to  the 
Civil  Service  Reform  Act.  I  hereby 
appoint  the  following  persons  to  the 
Legal  Division  Performance  Review 
Board: 

(1)  For  the  General  Counsel  Panel— 
)eannc  S.  Archibald,  Deputy  General 

Counsel  who  shall  ser\'e  as 

Chairperson; 
Russell  L.  Munk.  Assistant  General 

Counsel  (fntemafional  Affairs); 
Kenneth  R.  Schmakbach.  Assistant 

General  Counsel  (Administrative  and 

General  Law); 
Paul  Allan  Schott,  Chief  Counsel.  Ofiice 

of  the  Comptroller  of  the  Currency; 
Leonard  B.  Terr.  International  Tax 

Counsel; 
Marvin  J.  Dessler,  Chief  Counsel,  Bureau 

of  Alcohol.  Tobacco,  and  Firearms; 

and 
Michael  T.  Schmitz,  Chief  Counsel, 

United  States  Customs  Service. 


Estimated  Number  of  Respondents: 
1371 

Estimated  Burden  Hours  Per 

Response /Recordkeeping: 


12hrs.  12mins. 
2hrs.  tl  mins. .. 
2  Irs.  29  mins.  . 


ScHaduie  P  (Fenn  57351 


tOhrs  2  nans. 
1  hr  56nw« 

4  hours  2  mtnules 
32nanules 


(2)  For  the  Internal  Revenue  Service 
Panel- 
Chairperson.  Deputy  Chief  Counsel  IRS: 

Deputy  General  Counsel  Two 

Associate  Chief  Counsel.  IRS;  and 

Two  Regional  Counsel  IRS. 

I  hereby  delegate  lo  the  Chief  Counsel 
of  the  Internal  Revenue  Service  the 
authority  to  make  the  appointroeats  to 
the  IRS  Panel  specified  in  this 
Designation  and  to  raaice  the  publication 
of  the  IRS  Panel  as  required  by  5  U.S.C. 
4314(c)(4). 
Edith  E.  Holid*> . 
General  Counsel. 

Date:  )une  6, 1989. 
|FR  Doc.  8&-13912  Filed  6-U-89;  a:45  amj 
BILLING  COOC  WI0-2S-M 


UNITED  STATES  INFORMATIOf« 
AGENCY 

1990-91  Fulbhght  Teacher  Exctiange 
Progiem 

The  United  States  Information  Agency 
announces  the  1990-91  Fulbrighl 
Teacher  Exchange  Program. 
Applications  are  in\nted  from 
elementary  and  secondary  school 
teachers  and  administrators  ai.d  college 
faculty  to  teach  in  schools  or  colleges  or 
to  attend  seminars  abroad  under  the 
Mutual  Educational  and  Cultural 
(Fulbrighl)  Exchange  Act  of  1961.  Nd  dli 
categories  of  applicants  are  eligible  for 
exchange  or  seminar  positions  with  all 
countries.  Eligibility  requirements 
include:  (1)  U.S.  citizenship;  (2) 
bachelors  degree;  (3)  three  years  of  full 
time  teaching  experience  for  teaching 
positions;  two  years  full-time  teaching 
experience  for  seminar  positions;  (4) 
current  full-time  employment  in 
appropriate  subject  areas  and  at 
appropriate  teaching  level  for  which 
application  is  made;  and  (5)  fluency  in 
foreign  languages  for  certain  non- 
English  speaking  countries.  Participating 
countries  are  announced  on  a  tentative 
basis:  Argentina.  Belgium/Luxembourg. 
Bulgaria.  Canada.  Chile,  Colombia. 
Cyprus,  Denmark,  Egj^jt  Federal 
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Republic  of  Germany,  France.  Hungary, 
Iceland.  Italy,  Mexico,  The  Netherlands, 
Norway,  Ihe  Philippines,  Poland, 
Portugal,  Senegal,  South  Africa, 
Switzerland.  Turkey,  and  United 
Kingdom.  Usually,  U.S.  and  foreign 
teachers  exchange  teaching  positions 
are  for  one  academic  year.  U.S.  and 
foreign  teachers  continue  to  receive  a 
salary  from  their  home  institutions.  A 
limited  number  of  one-way  teaching 
assignments  are  also  available.  In 
addition,  seminars  are  presently 
planned  in  Italy  and  The  Netherlands. 
Participants  in  seminars  may  be 
provided  with  transportation,  room, 
board,  and/or  tuition,  depending  on  the 
program.  Applications  for  the  1990-91 
competition  must  be  submitted  by 
October  15, 1989.  The  application  packet 
is  disseminated  in  August  and 
September.  Further  information  should 
be  requested  from  the:  Fulbright  Teacher 
Exchange  Program,  E/ASX,  Upited 
States  Information  Agency,  301  4th  St. 
SW..  Washington,  DC  20547,  (202)  485- 
2555. 

Guy  Story  Brown, 
Director.  Office  of  Academic  Progroms. 

Date:  May  30, 1989. 
(PR  Doc.  89-13943  Filed  6-12-89;  8:45  am] 
MtlMQ  coot  USe-OMI 


A  Qrante  Program  for  Private  Not-for- 
Proflt  Organization*  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
underst.inding  between  the  people  of  the 
United  States  and  Afghanistan  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-^175, 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
International  and  Cultural  Activities," 
announced  in  the  Federal  Register 
February  9, 1989. 

Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate. 

Afghan  Broadcast  |oumalist  Exdiange 

Summary 

The  Office  of  Private  Sector  Programs 
proposes  the  development  of  a  program, 
which  will  bring  six  broadcast 
journalists  from  Afghanistan  to  the 


United  States  for  28  days  to  give  them  a 
greater  understanding  of  the  theory  and 
practice  of  journalism  in  this  country. 

A  U.S.  not-for-profit  institution  will 
design  the  programs  and  select  the 
American  speakers.  The  participants 
will  be  selected  by  the  United  States 
Information  Agency  (USIA)  with  the 
cooperation  of  its  post  in  Pakistan. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming,  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  successfully 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  30  days  from  the  date  of  this 
notice — to  the  address  listed  below.  The 
Office  of  Private  Sector  Programs  will 
then  forward  a  set  of  materials, 
including  proposal  guidelines.  Please 
refer  to  Uiese  speciHc  programs  by  name 
in  your  letter  of  interest:  Office  of 
Private  Sector  Programs,  Bureau  of 
Educational  and  Cultural  Affairs, 
(ATTN:  Initiative  Programs,  Afghan 
Broadcast  Journalists  Exchange),  United 
States  Information  Agency,  301 4th  St. 
SW..  Washington.  DC  20547. 

Date:  May  19, 1989. 
Curt  Rasco. 

Acting  Director,  Office  of  Private  Sector 

Programs. 

IFR  Doc.  89-14042  Filed  6-12-89;  8:45  am] 
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United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  June  21, 1989  in  Room  600,  301 
4th  Street,  SW.,  Washington,  DC  from 
10:00  a.m.  to  11:00  a.m. 

The  Commission  will  meet  with  Mr 
Michael ).  Kelly,  Chairman  of  the 
Cultural  Property  Advisory  Committee. 

Please  call  Gloria  Kalamcts,  (202)  485- 
2466,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  June  7, 1989. 
Ledra  L.  Dildy. 

Stuff  Assistant.  Federal  Register  Liaison. 
|PR  Doc.  89-14043  Filed  6-12-89;  8:45  am| 
■Nxmo  COOC  taao-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  June  2, 1989. 
By  direction  of  the  Secretary: 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration 

2.  Supplemental  Physical  Examination 

3.  VA  Form  2»-8100 

4.  The  form  is  used  to  obtain  complete 
information  as  to  the  physical  and/or 
mental  condition  of  a  veteran  who  has 
submitted  an  application  for 
insurance  or  reinstatement. 

5.  On  occasion 

6.  Individuals  or  households 
7. 1440  responses. 

8.  %  hour 
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9.  Not  applicable 

|FR  Doc.  89-13955  Filed  6-12-89:  »45  am) 

MLUNG  CODE  •320-01-M 

Veterans  Administration  Advisory 
Commttte*  on  Mattve  American 
Veterans;  AvaMabiHty  of  Finar  Report 

Under  section  10(d)  of  Pub.  L  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Final 
Report  of  the  Veterans  Acbiinistration 
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Advisory  Committee  on  Native 
American  Veterans  has  been  issued. 
The  report  summarizes  the  Committee's 
actions  relative  to  the  examination  and 
evaluation  of  programs  and  other 
activities  of  the  Veterans 
Administraiioo  with  respect  to  the 
needs  of  Native  American  veterans 
including  American  Indians.  Alaska 
Natives,  and  Native  Hawaiians.  It  is 
availalrie  for  pttbhc  inspection  at  two 
locations:  Federal  Documents  Section, 
Exchange  and  Gift  Division,  LM  632, 


Library  of  Congress,  Washington.  DC 
20540,  and  Department  of  Veterans 
Affairs,  Office  of  Director.  Social  Work 
Ser\ice  (122).  Room  938.  810  Vermont 
Avenue  NW..  Washington.  DC  20420. 

Dsted:  Jane  S.  1989. 

By  direction  cf  thi>  Secretary 
RoM  Maria  Fontanez. 
Committee  Management  Officer. 

(FR  Doc.  89-13954  Rled  6-12-89:  8:45  amj 
■ILLMG  CODE  aSD-OI-a 
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Sunshine  Act  Meetings 


Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13.  1989  /  Sunshine  Act  Meetings 


25203 


This  tectton  of  the  FEDERAL  REGISTER 
contains  noticds  of  meetings  puMistwd 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L.  94-409)  5  U.S.C.  552b(e)(3). 


FEOCIUL  COIMMUNICATIONS  COMMISSION 
June  8, 1988. 

The  Federal  Communicutions 
Commission  will  hold  on  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  June  15, 1989.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 

Agenda,  Item  M*.,  and  subject 

General — 1 — Titln:  Amendment  of  Part  2  of 
the  Commission's  Rules  regarding  the 
Allocation  of  the  216-225  MHz  band. 
Summary:  In  this  proceeding,  the 
Commission  considers  whether  to  reaffirm 
its  decision  to  provide  a  primary  allocation 
to  the  land  mobile  service  in  the  220-222 
MMz  band  and  a  primary  allocation  to  the 
amateur  servii'.n  in  the  222-225  MHz  band. 

Private  Radio — 1 — Title:  Amendment  of  the 
Frequency  Allocalion  and  Aviation 
Services  Rules  (I^arts  2  and  87).  Summary: 
The  FCC  will  consider  a  Notice  of 
Proposed  Rule  Making  regarding  the 
Frequency  Allocation  Table  and  the 
Aviation  Servi<'«s  Rules,  contained  in  Part 
2  and  87  of  the  Commission's  Rules,  in  light 
of  the  action  taken  at  the  1979  Mobile 
World  Administrative  Radio  Conference 
that  reallocated  the  136-137  Milz  band  on 
a  primary  basis  to  the  Aeronautical  Mobile 
(R)  Service. 

Private  Radio— 2 — Title:  Amendment  of 
i  90.235  of  the  Rule  to  Permit  Secondary 
Fixed  Tone  Signaling  and  Alarm 
Operations  in  Part  90  Radio  Services. 
Summary:  The  Commission  will  consider 
whether  to  adopt  a  Report  and  Order 
concerning  fixed  signaling  operations  in  all 
Part  90  Radio  Services. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  June  8. 1989. 
Federal  Communications  Commission. 
Donne  R.  Searcy, 
Secretary . 
|FR  Doc.  80-14164  Filed  6-9-89;  3:18  pmj 
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PEOCRAL  MINI  SAFTTY  AND  HCALTN 
REVIEW  COMMISSION 

|une  a  1989. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

June  IS,  1989. 

PUkOL  Room  eoa  1730  K  Street  NW., 
Washington,  DC. 

STATUS:  Part  Open  &  Part  Closed 
(Pursuant  to  5  U.S.C.  552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  In  open  meeting:  Utah  Power  &  Light 
Company.  Docket  No.  WEST  87-210-R. 
(Issues  include  whether  the  judge  properly 
found  the  operator  violated  30  CFR  75.1704 

1  and  whether  the  judge  properly  found  a 
'  second  violation  of  30  CFR  75.1704  to  be  the 

result  of  the  operator's  unwarrantable 

failure.) 

2.  In  open  meeting:  Rushton  Mining 
Company.  Docket  No.  PENN  88-99-R.  (Issues 
include  whether  the  judge  properly  found  the 
operators  violation  of  30  CFR  75.1704-(a) 
was  not  significant  &  substantial.) 

3.  In  closed  meeting:  John  A.  Gilbert  v. 
Sandy  Fork  Mining  Co..  Docket  No.  KENT 
86-49-D.  and  Secretary  of  Labor  on  behalf  of 
Gilbert  v.  Sandy  Fork  Mining  Co.,  Docket  Na 
KF.NT  86-76-D.  (Initial  discussion  of 
proceeding  after  remand  from  the  U.S.  Circuit 
Court  of  Appeals  for  the  D.C.  Circuit.) 

4.  In  closed  meeting:  OdelJ  Maggard  v. 
Chaney  Creek  Coal  Corp..  Docket  No.  KENT 
86-1-D,  and  Secretary  of  Labor  on  behalf  of 
Maggard  v.  Chaney  Creek  Coal  Corp.,  Docket 
No.  KENT  e6-51-D.  (Initial  discussion  of 
proceeding  after  remand  from  U.S.  Circuit 
Court  of  Appeals  for  the  D.C.  Circuit.) 

Any  person  intending  to  attend  the 
open  portion  of  this  meeting  who 
requires  special  accessibility  features 
and/or  auxiliary  aids,  must  inform  the 
Commission  in  advance  of  those  needs. 
Subject  to  29  CFR  2706.150(a)(3)  and 
2706.160(d). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  Items  3  A  4 
be  considered  in  closed  session. 

CONTACT  PERSON  FOR  MORE 

information:  |ean  Ellen  (202)  653- 

5629  /  (202)  566-2673  for  TDD  Relay. 

lean  H.  Ellen, 

Agenda  Clerk. 

|FR  Doc.  89-14120  Filed  6-9-89;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday,  June 
19, 1989. 
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FLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmcnts,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  loseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  |une  9, 1989. 
fennifer  ].  |ohnson. 

Associate  Secretary  of  the  Board 

[FR  Doc.  89-14182  Filed  6-0-89;  3:52  pm| 

BILUN6  CODE  (Sie-OI-M 

FEDERAL  RETIREMENT  THRIFT 

INVESTMENT  BOARD 

TIME  AND  date:  10:00  a.m.,  June  19, 198a 

place:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street  NW..  Washington,  DC. 

STATUS:  Open. 

matters  to  be  COftSIDERED: 

1.  Approval  of  the  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  Activities  report  by 
the  Executive  Director. 

3.  Review  of  current  Labor  Department 
audit  reports. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director. 
Office  of  External  Affairs,  (202)  523- 
5660. 

Date:  June  8, 1989. 
Francis  X.  Cavanaugh. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

|FR  Doc.  89-14073  Filed  6-8-69;  4:54  pmJ 
MUJNO  COOE  C7S0-01-W 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  Friday,  ]une  9, 1989, 
immediately  following  a  9:00  a.m..  Board 
adjudicatory  meeting. 

PLACE:  Board  Conference  Room.  Sixth 
Floor,  1717  Pennsylvania  Avenue,  NW., 
Washington,  DC  20570. 


STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b{c)(2) 
(internal  personnel  rules  and  practices). 

MATTERS  TO  BE  CONSIDERED:  Personnel 
matters. 

CONTACT  PERSON  FOR  MORE 
information:  John  C.  Truesdale, 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC  20570, 
Telephone:  (202)  254-9430. 

Dated:  Washington,  DC,  June  9, 1989. 
By  direction  of  the  Board. 

John  C.  Tniesdale. 

Executive  Secretary,  National  Labor 
Relations  Board. 

[FR  Doc.  89-14152  Filed  6-9-89;  2:15  pmJ 

BIUJNQ  COOE  7S4»-01-«I 


NUCLEAR  mOULATORY  COMMISSION 

date:  Weeks  of  June  12. 19,  26,  and  July 
3. 1989. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  June  12 

Tuesday,  June  13 
2-aOp.m. 
Briefing  on  Proposed  Rule  on  Basic  Quality 


Assurance  in  Radiation  Therapy  (Public 
meeting) 

Thursday.  June  15 
3:30  p.m. 
AfiTirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Week  of  June  19— Tentative 

Tuesday.  June  20 

10:00  a.m. 
Briefmg  on  the  Application  of  the  Severe 
Accident  Policy  to  the  Lead  Application 
for  Advanced  Light  Water  Reactors 
(Public  meeting) 

Thursday.  June  22 
10:00  a.m. 
Briefing  on  Status  of  Proposed  Rule  for 
License  Renewal  (Public  meeting) 
11:30  a.m. 
A^irmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Week  of  June  26— Tentative 

Wednesday,  June  28 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Week  of  July  S— TenUtive 

Thursday.  July  6 
10:00  a.m. 
Briefing  on  Study  of  Adequacy  of 
Regulatory  Oversight  of  Materials  Under 
General  License  (Public  meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 


Friday.  July  7 
lOM)  a.m. 
Briefing  on  Agency  Human  Factors 
Initiatives  (Public  meeting) 

ADDITIONAL  INFORMATION:  By  a  vote  of 
4-0  (Commissioner  Curtiss  was  not 
present)  on  June  8.  the  Commission 
determined  pursuant  to  5  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  Commission  business  required  that 
"Affirmation  of  Scheduling  Order  for 
Responses  to  Applicant's  Request  for 
Clarification  of  Licensing  Status  of 
Limerick  Unit  2"  (Public  meeting) 
scheduled  for  June  8,  be  held  on  less 
than  one  week's  notice  to  the  public. 

Note. — Affirmation  sessions  arc  initi^Jy 
scheduled  and  announced  to  the  public  on  a 
time-resen'ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 
1661. 

WiUiem  M.  HiU,  Jr.. 

Office  of  the  Secretory. 
June  &  1989. 

(FR  Doa  89-14155  Filed  6^9-89.  2--29  pmj 
HUJNGCOOC  TSM-ei-M 
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Corrections 


VoL  54.  No.  112 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttorM  corrections  of  previously 
puwnsnBu  rreswi  Hiui,  nine,  rropoeea 
Rule,  and  Notice  documents.  These 
correctiorw  are  prepared  by  the  Office  of 
the  Federal  HegiHsr.  Agency  prepared 
correctone  are  issued  as  signed 
documents  and  appear  in  the  appropnats 
document  categories  etsewhere  in  tfte 
issue. 


DEPARTHENT  OF  COaiMERCC 

Foraign-Traite  ZoiMS  Board 

(OrdarNo.  433] 

Rmolution  and  Ofder  Approving  With 
Reatrlction  tha  Application  of  Georgia 
Foraign-Trada  Zona,  Inc,  for  a  Spaciat- 
Purpoaa  Subzona  at  tha  Yatnaha  Motor 
Manufacturing  Corpi,  QoM  Cart  and 
Water  VaWda  Plant  m  Cowata  County, 
GA 

Correction 

In  notice  document  89-13428  beginning 
on  page  24370  in  the  issue  of, 
Wednesday,  June  7. 1989,  make  the 
following  coirection: 

In  the  third  column,  in  the  next  to  last 
paragraph,  the  word  "hard"  should  read 
"heard". 

StLUNQ  COOC  lfOS-01-O 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatration 

Export  Trade  Certificatea  of  Review 

Correction 

In  notice  document  89-12960  beginning 
on  page  23506  in  the  issue  of  Thursday. 
June  1, 1989,  make  the  following 
correction: 


1.  On  page  23506,  in  the  first  column, 
under  tUPPt^MENTAHV  IHFOmiATTON,  in 

the  second  line,  "Export"  was 
misspelled. 

2.  On  the  same  page,  in  the  2nd 
column,  under  Request  for  Public 
Comments,  in  the  Ist  paragraph,  in  the 
16th  line,  "applicant"  should  read 
"application". 

3.  On  the  same  page,  in  the  same 
column,  under  "Summary  of 
Application",  in  the  fifth  line. 
"Manager"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  under  "Summary  of 
Application",  in  the  17th  line,  "Controls" 
was  misspelled;  in  the  33rd  line,  after 
"international"  insert  a  comma;  and  in 
the  35th  line,  "Mommoth"  should  read 
"Mammoth". 

5.  On  page  23507.  in  the  second 
column,  in  the  paragraph  designated 
"h",  in  the  third  line,  "who"  should  read 
"how". 

6.  On  the  sane  page,  in  the  third 
column,  in  the  paragraph  designated  "c". 
in  the  sixth  line,  "discussions"  was 
misspelled. 

7.  On  page  23508,  in  the  first  column, 
in  the  paragraph  designated  "f ,  in  the 
sixth  line,  "commission"  should  read 
"commissions'. 

amjHQcooe  ifo»4i-o 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

29  CFR  Part  70 
RIN  1290-AA08 

Department  of  Labor  Regulationa 
Implementing  Freedom  of  Information 
Act  and  Executive  Order  12600 

Correction 

In  rale  document  80-12716  beginning 
on  page  23142  in  the  issue  of  Tuesday, 
May  30, 1989,  make  the  following 
corrections: 

1.  On  page  23145,  in  the  first  column, 
under  Appendix  A  to  Part  70— 
Disciosine  Officers,  the  authon'ty 
citation  should  read  as  follows: 

Authority:  S  U.S.C.  301,  5  U.S.C  652.  as 
amended:  Reorganization  Plan  No.  0  of  1950, 
5  U.S.C.  Appendix:  E.0. 12800.  52  FR  237«n 
(June  25, 1987). 

S70.4    [Corredadl 

2.  On  the  same  page,  in  the  second 
column,  in  i  70.4faKl).  in  the  first  line, 
"options"  should  read  "opinions'*. 

§7022    [Corrected] 

3.  On  page  23147.  in  the  second 
column,  in  the  fourth  Kite  "solicitor" 
should  be  capitalized. 

S  70.38    (Corrected] 

4.  On  page  23148.  in  the  third  column, 
in  S  70.38(f).  in  the  first  line,  "request" 
was  misspelled. 

5.  On  page  23149,  in  the  first  column. 
In  §  70.38(h),  in  the  fifth  line,  "solely" 
was  misspelled. 

§70.40    [Corrected] 

6.  On  the  same  page,  in  the  second 
column,  S  70.40(a)(4)  should  appear  as  a 
paragraph. 

BRXNtacOOE  1SO$41-0 


Tuesday 
June  13,  1989 


Part  It 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Admintstratfon 

48  CFR  Parts  15,  32,  and  52 
Federal  AcqulsKion  Reguftation  (FAR>; 
Reifnbursement,  Inleicst  CharQes,  and 
Penatties  lor  Overpayment;  Proposed 
Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  IS,  32,  and  52 

Federal  Acquisition  Regulation  (FAR); 
Reimbursement,  Interest  Charges,  and 
Penalties  for  Overpayment 

AGENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARV:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considerii^  revisions  to  Federal 
AcquisitioK^egulation  (FAR)  15.804-7, 
Defective  Com  or  Pricing  Data;  Subpart 
32.6.  Contract  Debts;  and  the  clauses  at 
52.214-27.  Price  Reduction  for  Defective 
Cost  or  Pricing  Data-Modifications- 
Sealed  Bidding;  52.215-22.  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data:  52.215-23,  Price  Reduction  for 
Defective  Cost  or  Pricing  Data- 
Modifications;  and  52.232-17,  Interest. 
The  revisions  concern  penalties  charged 
under  Department  of  Defense  contracts 
for  submission  of  defective  cost  or 
pricing  data  and  interest  charged  ^m 
the  date  of  overpayment  on  all 
Government  contracts  in  defective 
pricing  cases. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  14, 
1989  to  be  considered  in  the  formulation 
of  a  fmal  rule. 

AOOAESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4041.  Washington,  DC  20405. 
Please  cite  FAR  Case  89-37  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFOflMATION  CONTACT 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041.  CSA  Building.  Washington. 
DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  IIVORMATION: 

A.  Background 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  are  considering 
changes  to  the  various  defective  cost  or 
pricing  data  clauses  and  the  interest 
clause  to  contractually  implement  and 
provide  guidance  to  contracting  ofTicers 
concerning  the  Truth  in  Negotiations 


Act,  10  U.S.C.  2304a(e)(ll).  This  section 
of  the  Act  requires  that  when  an 
overpayment  is  made  to  a  contractor 
under  a  contract  with  the  Department  of 
Defense  (DOD)  that  is  subject  to  the 
provisions  of  the  Act  and  the 
overpayment  was  due  to  submission  of 
defective  cost  or  pricing  data,  the 
contractor  shall  be  liable  to  the  United 
States  for  interest  from  the  date  of  the 
overpayment.  It  also  requires  that  if  a 
DoD  contractor  or  subcontractor 
knowingly  submits  such  defective  cost 
or  pricing  data,  a  penalty  is  to  be 
assessed  in  the  amount  of  the 
overpayment.  In  the  interest  of 
Govemmentwide  uniformity  with 
respect  to  interest  requirements,  the 
Councils  ate  proposing  extension  of  the 
statute's  requirements  regarding  interest 
in  defective  pricing  cases  to  all 
Government  agencies 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  because  the 
vast  majority  of  the  contracts  held  by 
these  entities  are  not  subject  to  Pub.  L 
87-653  or  civilian  agency  defective 
pricing  rules.  Therefore,  an  Initial 
Regulatory  Flexibililty  Analysis  has  not 
been  prepared.  Comments  are  invited. 
Comments  from  small  entities 
concerning  affected  FAR  sections  will 
also  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
89-610  in  correspondence  pertaining  to 
FAR  Case  89-37. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  changes  do  not  change  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
0MB  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  15.  32. 
and  52 

Government  procurement. 

Dated:  June  7, 1989. 
Harry  S.  Roainski. 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore.  48  CFR  Parts  15,  32.  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  15,  32,  and  52  continues  to  read  as 
follows: 

Autliority:  40  U.S.C.  488(c):  10  U.&C 
Chapter  137;  and  42  U.S.C  2473(c). 


PART  15— CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.804-7  is  revised  by 
adding  paragraph  (b)(7)  to  read  as 
follows; 

S  15.S04-7    Defective  cost  of  pricing  data. 

«  *  •  *  * 

(b)  *  •  * 

(7)  (i)  In  addition  to  the  price 
adjustment  amount,  the  Government  is 
also  entitled  to  interest  on  any 
overpayments.  On  DoD  contracts  only, 
the  Government  is  also  entitled  to 
penalty  amounts  on  certain  of  these 
overpayments.  Overpayment  occurs 
only  when  payment  is  made  for  supplies 
or  services  accepted  by  the  Government. 
Overpayments  would  not  result  from 
amounts  paid  for  contract  financing  as 
defined  in  32.902. 

(ii)  In  calculating  the  interest  amount 
due,  the  contracting  officer  shall — 

(A)  Determine  the  defective  pricing 
amounts  that  have  been  overpaid  to  the 
contractor; 

(B)  Consider  the  date  of  each 
overpayment  (The  date  of  overpayment 
for  this  interest  calculation  shall  be  the 
date  payment  was  made  for  the  related 
completed  and  accepted  contract 
items.);  and 

(C)  Apply  the  underpayment  interest 
rate(s)  in  effect  for  each  quarter  trom  the 
time  of  overpayment  to  the  time  of 
repayment,  utilizing  rate(s)  prescribed 
by  the  Secretary  of  the  Treasury  under 
section  6621  of  the  Internal  Revenue 
Code  of  1954. 

(iii)  In  arriving  at  the  amount  due  for 
penalties  on  Department  of  Defense 
contracts  where  the  submission  of 
defective  cost  or  pricing  data  was  a 
knowing  submission,  the  contracting 
officer  shall  obtain  an  amount  equal  to 
the  amount  of  overpayment  made. 
Before  taking  any  contractual  actions 
concerning  penalties,  the  contracting 
ofHcer  shall  obtain  the  advice  of 
counsel. 

(iv)  In  the  price  reduction  modification 
or  demand,  the  contracting  officer  shall 
separately  include — 

(A)  The  repayment  amount; 

(B)  The  penalty  amount  (if  any); 

(C)  The  interest  amount  through  a 
specified  date;  and 

(D)  A  statement  that  interest  will 
continue  to  accure  until  repayment  is 
made. 


PART  32— CONTRACT  HNANCING 

3.  Section  32.610  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 


'S^JIAV'A 


Ir- 
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S  32.610    Demand  for  paym«nt  of  contract 
detrt. 


(b)  •  *  • 

(2)  Notification  that  any  amounts  not 
paid  within  30  days  from  the  date  of  the 
demand  will  bear  interest  from  the  date 
of  the  demand,  or  from  any  earlier  date 
specified  in  the  contract  and  that  the 
interest  rate  shall  be  the  rate 
established  by  the  Secretary  of  the 
Treasury,  for  the  period  affected,  under 
50  U.S.C.  App.  1215(b)(2);  or.  in  the  case 
of  a  debt  arising  from  a  price  reduction 
for  defective  pricing,  that  interest  will 
run  from  the  date  of  overpayment  by  the 
Government  until  repayment  by  the 
contractor  at  the  underpayment  rate 
established  by  the  Secretary  of  the 
Treasury',  for  the  periods  affected,  under 
section  6621  of  the  Internal  Revenue 
Code  of  1954. 

•        *        •        •        « 

4.  Section  32.613  is  amended  by 
revising  paragraph  (h)(3)  to  read  as 
follows: 

§32.613    Deferment  of  coNectkNi. 

(h)  •  •  • 

(3)  Notice  of  an  interest  charge,  in 
conformity  with  32.614  and  the  clause  at 
52.232-17.  Interest;  or.  in  the  case  of  a 
debt  arising  from  a  defective  pricing 
overpayment,  interest,  as  prescribed  by 
the  applicable  Price  Reduction  for 
Defective  Pricing  clause. 


PART  S2— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  52.214-27  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1988)"  and  inserting  in  its 
place  "(JUN  1989)",  and  by  adding 
paragraph  (e)  to  read  as  follows: 

§52.214-27    Price  reduction  for  defective 
cost  or  pricing  dsta-modHications-sealed 
bidding. 


(e)  If  any  reduction  in  tiie  contract  price 
under  this  clause  reduces  tiie  price  of  items 
for  which  payment  was  made  prior  to  the 
date  of  the  modification  reflecting  the  price 
reduction,  the  Contractor  shall  be  liable  to 
and  shall  pay  the  United  States  at  the  lime 
such  overpayment  is  repaid — 

(1)  Simple  interest  on  the  amount  of  such 
overpayment  to  be  computed  from  the  date(s) 
of  overpayment  to  the  Contractor  to  the  dale 
the  Government  is  repaid  by  the  Contractor 
at  the  applicable  underpayment  rate  effective 
for  each  quarter  prescribed  by  the  Secretary 
of  the  Treasury  under  section  6621  of  the 
Internal  Revenue  Code  of  1954;  and 

(2)  For  Department  of  Defense  contracts 
only,  a  penalty  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  noiKurrent. 

*         *         •         •         • 

6.  Section  52.215-22  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1988)"  and  inserting  in  its 
place  "QUN 1989)".  and  by  adding 
paragraph  (d)  to  read  as  follows: 

§52.215-22    Price  reductkMi  for  defective 
cost  or  pricing  data. 

(d)  If  any  reduction  in  the  contract  price 
under  this  clause  reduces  the  price  of  items 
for  which  payment  was  made  prior  to  the 
date  of  modification  reflecting  the  price 
reduction,  the  Contractor  shall  be  liable  to 
and  shall  pay  the  United  States  at  the  time 
such  overpayment  is  repaid — 

(1)  Simple  interest  on  the  amount  of  such 
overpayment  to  be  computed  from  tlie  dalc(s) 
of  overpayment  to  the  Contractor  to  the  date 
the  Government  is  repaid  by  the  contractor  at 
the  applicable  underpayment  rate  effective 
for  each  quarter  prescribed  by  the  Secretary 
of  the  Treasury  under  section  6621  of  the 
internal  Revenue  Code  of  1954;  and 

(2)  For  Department  of  Defense  contracts 
only,  an  amount  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
sulxx>ntractor  Itnowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  noncurrent. 


7.  Section  52.215-23  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1988)"  and  inserting  in  its 


place  "(JUN  1989)",  and  by  adding 
paragraph  (e)  to  read  as  follows: 

§52.215-23    Prtee  reduction  for  defective 
cost  or  pricing  data-modifications. 

*  •         •         •         • 

(e)  If  any  reduction  in  the  contract  price 
under  this  clause  reduces  the  price  of  items 
for  which  payment  was  made  prior  to  the 
date  of  the  modification  reflecting  the  pri(>> 
reduction,  the  Contractor  shall  be  liable  to 
and  shall  pay  the  United  States  at  the  timr 
such  overpayment  is  repaid — 

(1)  Simple  interest  on  the  amount  of  such 
overpayment  to  be  computed  from  the  datels) 
of  overpayment  to  the  Contractor  to  the  date 
the  Government  is  repaid  by  the  Contractor 
at  the  applicable  underpayment  rate  effor.tive 
for  each  quarter  prescribed  by  the  Secretary 
of  the  Treasury  under  section  6621  of  the 
Internal  Revenue  Code  of  1954;  and 

(2)  For  Department  of  Defense  contracts 
only,  a  penalty  equal  to  the  amount  of  lh«> 
overpayment,  if  the  Contractor  or 
8ul>contractor  Icrwwingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  noncurrent. 

8.  Section  52.232-17  is  amended  in  the 
introductory  lext;  by  removing  in  the 
title  of  the  clause  the  date  "(APR  1984] ' 
and  inserting  in  its  place  "(JUN  1989)"; 
by  revising  the  first  sentence  of 
paragraph  (a)  of  the  clause:  and  by 
removing  the  derivation  lines  followmg 
"(End  of  clause)"  to  read  as  follows: 

§52.232-17    Interact 

As  prescribed  in  32.617  (a)  and  (b) 
insert  the  following  clause: 

(a)  Notwithstanding  any  other  clause  uf 
this  contract,  all  amounts,  except  amounts 
that  are  repayable  and  which  bear  interest 
under  a  Price  Reduction  for  Defective  Cost  or 
Pricing  Data  clause,  that  become  payable  by 
the  Contractor  to  the  Government  under  this 
contract  (net  of  any  applicable  tax  credit 
under  the  Internal  Revenue  Code  (26  U.S.C 
1481))  shall  bear  simple  interest  from  the  date 
due  until  paid  unless  paid  within  30  days  of 
becoming  due.  *  *  * 

*  •         *         *         • 

(PR  Doc.  89-13945  Filed  6-1Z-89;  a-45  am) 
BtLUNG  COOC  <«aK«C-M 


:f  J  ■:"■  V"  '  >':  1  .iffsijig;'  ^': ",  J^  '!^''^L'^ 


IMI 


Tuesday 
June  13,  1989 


Part  III 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  42 

Federal  Acquisition  Regulation  (FAR); 

Quick-Closeout  Procedures;  Proposed 

Rule 


;:|  ;.:-5,;|>s|!??#«??!Wp%^^^ 


4 

Federal  Register  /  Vol.  54.  No.  112  /  Tuesday.  June  13.  1989  /  Proposed  Rules 


•.M'WIKp.'^.tiiitaiill, 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  42 

Federal  Acquisition  Regulation  (FAR); 
Ouick-Closeout  Procedures 

AOENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  which 
provide  additional  guidance  on  the  use 
of  quick-clQseout  procedures  as 
described  in  42.708. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  14. 
1989  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  89-40  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  A.  WiUis.  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington, 
DC  20405.  (202)  523-4755. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

Questions  were  raised  concerning  the 
need  to  defme  "relatively  insignificant" 
as  it  is  used  in  42.708,  and  to  provide 
more  guidance  concerning  the  quick- 
closeout  procedure.  The  phrase 
"relatively  InsigniHcant"  is  defined 
through  the  use  of  two  parameters:  (1) 
The  unsettled  indirect  costs  applicable 
to  any  single  contract  cannot  exceed 
$500,000.00  and  (2)  unless  otherwise  ' 
provided  in  agency  regulations,  the 
cumulative  unsettled  indirect  costs  to  be 
allocated  to  one  or  more  contracts  for  a 
single  fiscal  year  cannot  exceed  15 
percent  of  the  total  estimated  unsettled 
indirect  costs  allocable  to  cosl-fype 
contracts  for  that  fiscal  year. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  it  does  nothing  more  than 
clarify  existing  coverage.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  section  wUl 
also  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
89-610  (FAR  Case  89-40)  in 
correspondence. 

C.  Paperwork  Reductioo  Ai:t 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors. 


contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et.  seq. 

List  of  Subjects  in  48  CFR  Part  42 

Government  procurement. 
Dated:  )une  7. 1989. 

Harry  S.  Rosinaki. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore.  48  CFR  Part  42  is  amended 
as  set  forth  below: 

PART  42— (AMENDED) 

1.  The  authority  citation  for  48  CFR 
Part  42  continues  to  read  as  follows: 

Authority:  40  US.C.  486(c);  10  VSC 
Chapter  137:  and  42  U.S.C.  2473(c). 

2.  Section  42.708  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

42.708    Ouicfc-ciOMOift  procedure. 

(a)  *  *  • 

(2)  The  amount  of  unsettled  indirect 
cost  to  be  allocated  to  the  contract  is 
relatively  insignificant.  Indirect  cost 
amounts  will  be  considered  insignificant 
when — 

(i)  The  total  unsettled  indirect  cost 
applicable  to  any  one  contract  does  not 
exceed  $500,000.00;  and 

(ii)  Unless  otherwise  provided  in 
agency  procedures,  the  cumulative 
unsettled  indirect  costs  to  be  allocated 
to  one  or  more  contracts  in  a  single 
fiscal  year  do  not  exceed  15  percent  of 
the  estimated,  total  unsettled  indirect 
costs  allocable  to  cost-type  contracts  for 
that  fiscal  year  and 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  7  and  52 

Federal  Acquisition  Regulation  (FAR); 
Tachnlcai  Corractiona  to  FAR  Sulipart 
7J3 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 


;  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  7.300  and 
to  the  clauses  at  52.207-1  and  52.207-2  to 
include  technical  corrections  needed  to 
comply  with  recent  changes  made  to  the 
OfTice  of  Management  and  Budget 
(OMB)  Circular  A-76. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  14, 
1989  to  be  considered  in  the  formulation 
of  a  fmal  rule. 

ADOKESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  ft  F  Streets,  NW, 
Room  4041.  Washington.  DC  20405. 

Please  cite  FAR  Case  89-47  in  all 
correspondence  related  to  this  issue. 
FON  FURTHER  INFORaMTION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041.  GS  Building,  Washington, 
DC  20406,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

This  proposed  rule  does  not  constitute 
a  significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L  98^577 
and  publication  for  public  comment  is 
not  required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  However, 
any  comments  received  will  be 
considered  in  the  formulation  of  a  fmal 
rule.  Also,  comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
section  89-610  (FAR  Case  89^7). 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 


collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OKffl 
.  under  44  U.S.C.  3501,  el  seq. 

List  of  Subjects  in  48  CFR  Parts  7  and  52 

Government  procurement 
Dated:  June  7, 1989. 
Hairy  S.  Rosinsid. 

Acting  Director.  Office  of  Federal  Acqumition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Parts  7  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  fok  48  CFR 
Parts  7  and  52  continues  to  read  as 
follows: 

AudMNity:  40  U.S.C  48e(c):  10  U.&C 
Chapter  137:  and  42  U.S.C.  2473(c). 

PART  7— ACQUISmON  PLAMMNQ 

2.  Section  7.300  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

7,300    Scop*  of  subpart 

(b)  The  supplement  of  OMB  Ciicular 
No.  A-76. 

7.302   (Amandad] 

3.  Section  7^02  is  amended  by 
removing  in  the  introductory  text  and  in 
paragraph  (c)  the  word  "Handbook"  and 
inserting  in  both  places  the  word 
"Supplement". 

4.  Section  7^08  is  amended  by 
redesignating  paragraph  (b)(i)  and  (bHii) 
as  (b)(l]  and  (b)(2)  revising  newly 
designated  paragraph  (b)(1)  to  read  as 
follows: 

7J03    DalsraMRgavaUabHityofprtvata 
cownwfclsl  sources. 


(b) 

(1)  Synopaiztng  the  requirement  in  the 
Commerce  Business  Daily  until  a 
reasonable  number  of  potential  sources 
are  identified.  If  necessary,  synopsis 
shall  be  submitted  at  least  three  times  in 
a  90-day  period  with  a  minimum  of  30 
days  between  notices  (but,  when 
necessary  to  meet  an  urgent 
requirement,  this  notification  may  be 
limited  to  a  total  of  two  notices  m  a  30- 
day  period  with  a  minimum  of  15  days 
between  them).  If  sufficient  sourcra  are 
not  identified  through  synopses  or  from 
subparagraph  (b)(2)  of  this  section,  a 
finding  that  no  commercial  source  is 
available  may  be  made  and  the  cost 
comparison  canceled;  and 

5.  Section  7.304  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (a)  the  words  "performance- 
oriented"  and  inserting  in  their  place  the 


word  "performance";  and  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

7J04    Procedures. 


(b)  *  *  • 

(1)  Enter  on  a  cost-comparison  form 
(see  part  IV  of  the  Supplement)  the  cost 
estimate  and  the  other  elements 
required  to  accomplish  a  cost 
comparison; 

0.  Section  7.306  is  amended  by 
removing  in  paragraph  (a)(l)(iii)  within 
the  parentheses  the  words  "(see  Cost 
Comparison  Handbook,  Exhibit  1)"  and 
inserting  in  their  place  the  words  "(see 
Supplement  part  IV,  Illustration  1)";  by 
removing  in  paragraph  (a)(l)(iv)  within 
tbe  parentheses  the  figures  "5"  and  "15 
working  days"  and  inserting  in  their 
place  "15"  and  "30  working  days" 
raspectively;  and  by  revising  paragraphs 
(a)(2),  (a)(3),  and  the  third  sentence  in 
(b)(3)  to  read  as  follows: 

7JM    Evaluation. 


(a)  •  •  • 

(2)  After  evaluation  of  bids  (see 
Subpart  14.4)  and  determinations  of 
naponsibility,  the  contracting  officer 
shall  provide  the  price  of  the  low 
responsive,  responsible  bidder  to  the 
preparer  of  the  cost  estimate  for 
Government  performance,  for  final 
Government  review  of  the  cost- 
comparison  form. 

(3)  Upon  completion  of  the  review 
process,  including  resolution  of  any 
request  under  7.307,  the  responsible 
agency  official  shall  make  the  final 
determination  for  performance  by  the 
Government  or  under  contract  and 
provide  written  notification  to  the 
contracting  officer,  who  shall  either 
award  a  contract  or  cancel  the 
solicitation  as  required. 

(b)  •  •  * 

(3)  *  *  *  Upon  completion  of  the 
public  review  period  and  resolution  of 
any  questions  raised  under  7.307,  the 
responsible  agency  official  shall  provide 
the  contracting  officer  written 
notification  of  the  final  cost  comparison 
decision.  *  *  • 
***** 

7.  Section  7.307  is  amended  by 
revising  the  third  sentence  in  paragraph 
(a)  to  read  as  follows: 

7J07    Appeals. 

(a)  •  *  •  This  review  must  be 
completed  within  30  days  after  the 
deciding  official  receives  a  request 
under  paragraph  (b)  of  this 
section.  *  *  * 
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PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

52.207-1    [Amended] 

8.  Section  52.207-1  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "(APR  1985)"  and  inserting  in  its 
place  "(JUN 1989)";  and  by  removing  in 
the  italicized  text  within  the  brackets  in 


paragraph  (c),  the  words  "5  to  15"  and 
inserting  in  their  place  "15  to  30". 

9.  Section  52.207-2  is  amended  by 
revising  the  introductory  text  of  the 
provision;  by  removing  the  date  "(APR 
1984)"  and  inserting  in  its  place  "(JUN 
1989)";  by  removing  in  the  italicized  text 
within  the  brackets  in  paragraphs  (c)(1) 
and  (c)(2),  the  words  "5  to  15"  and 
inserting  in  both  places  "15  to  30";  and 
by  removing  the  derivation  line 


following  "(End  of  provision)"  to  read  as 
follows: 

52.207-2    Notice  of  cost  comparison 
(negotiated). 

As  prescribed  in  7.305(b),  insert  the 
following  provision: 

•        *        •        •        * 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 

Shumagin  Sale  129 
Request  for  Interest 


Purpose 

Proposed  Sale  129-Shu]na9in  is  being  reviewed  by  the  Secretary  of 
the  Interior  to  determine  whether  the  Outer  Continental  Shelf 
(OCS)  presale  process  should  be  initiated  for  this  sale.  The  oil 
and  gas  industry  is  asked  to  assist  in  this  process  by  providing 
up-tO'date  information  on  its  interest  in  leasing  and  exploring 
in  the  Shumagin  Basin  Planning  Area. 

The  responses  will  assist  the  Secretary  of  the  Interior  in 
determining  if  the  presale  process  for  the  proposal  should  be 
started,  delayed,  or  deferred  for  consideration  in  a  future 
5-year  schedule.  This  approach  is  designed  to  add  flexibility  to 
the  program  by  providing  for  the  reasonable  possibility  that 
changes  in  geologic  data  and  economic  or  other  conditions  could 
create  bidding  interest  in  areas  which  may  now  appear 
unattractive.   For  example,  a  substantial  oil  price  increase 
(such  as  might  result  from  an  oil  supply  disruption) ,  if 
anticipated  to  be  relatively  long  term,  could  make  an  area 
presently  unattractive  to  potential  bidders  into  one  which  could 
be  of  interclst.  Other  information  of  interest  would  include  new 
geophysical %ata;  new  geologic  data;  new  interpretations  of 
existing  data;  and  new  estimates  of  costs  of  production.   By 
requesting  information  and  acting  on  it  prior  to  the  issuance  of 
the  Call  for  Information  and  Nominations,  the  risk  of 
inappropriate  expenditures  for  such  sales  would  be  reduced. 

If  the  Request  for  Interest  indicates  sufficient  interest  to 
warrant  proceeding  with  the  sale,  these  prelease  steps  will 
follow:   Call  for  Information  and  Nominations  and  Notice  of 
Intent  to  Prepare  an  Environmental  Impact  Statement  (EIS) ,  Area 
Identification,  draft  EIS,  Public  Hearings,  final  EIS,  proposed 
Notice  of  Sale,  Governor's  Comments,  and  final  Notice  of  Sale. 
For  Alaska  sales,  the  entire  process  takes  approximately 
28  months. 

Description  of  the  Area 

The  Shumagin  Basin  Planning  Area  is  located  immediately  south  of 
the  Alaska  Peninsula.   The  planning  area  covers  approximately 
15,054  blocks  or  83  million  acres  and  is  outlined  on  the  map 
found  at  the  end  of  this  document. 


Previous  Sale-Related  Activities 

A  Request  for  Information  for  Sale  86,  Shumagin,  was  published  on 
October  15,  1984.   Information  received  in  response  to  the 
request  resulted  in  the  continuance  of  the  presale  process.  A 
Call  for  Information  and  Nominations  was  piiblished  on  November  6, 
1985,  with  comments  due  December  23,  1985.   Comments  were 
received  from  five  companies,  one  company  siibmitted  nominations. 
On  February  26,  1986,  Sale  86  was  canceled  because  of  lack  of 
industry  interest. 

Instructions  on  Request  for  Interest 

Information  regarding  leasing  and  exploring  in  the  Shumagin  Basin 
Planning  Area  may  be  provided  by  mail,  telephone,  or, 
alternatively,  an  informal  meeting  with  the  Regional  Director  or 
designated  representative.   General  or  detailed  information  may 
be  submitted.   We  request  that  you  provide  information  on  the 
following: 

(1)  Are  you  interested  in  the  area  at  this  time? 

(2)  Would  your  level  of  interest  in  this  area  change  if  oil  and 
gas  prices  increase? 

(3)  What  general  or  detailed  information  can  you  provide 
regarding  whether  we  should  proceed  in  this  planning  area  with 
the  OCS  presale  process;  delay  the  presale  process  for  1  year  or 
more;  or  defer  the  sale  for  consideration  in  a  future  5-year 
schedule? 

(4)  Is  your  company  spending  money  on  any  oil  and  ga§  activities 
in  this  area  or  are  expenditures  anticipated  on  activities  such 
as  geologic  and  geophysical  work,  etc.? 

(5)  What  comments  and  suggestions  can  you  provide  on  your  choice 
of  minimum  bid  level,  alternative  bidding  systems,  and  other 
procedures  which  may  lead  to  the  enhanced  understanding  of  the 
oil  and  gas  resources  of  the  Shumagin  Basin  Planning  Area? 

In  order  to  be  included  in  the  review  process,  information  must 
be  submitted  no  later  than  45  days  following  publication  of  this 
document  in  the  Federal  Register.   Receipt  of  the  information 
will  be  facilitated  if  the  envelope  is  marked  "Request  for 
Interest  on  Proposed  Lease  Sale  129-Shumagin.   "The  telephone 
number  and  name   of  a  person  to  contact  in  the  respondent's 
organization  for  additional  information  should  also  be  enclosed. 
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Letters  should  be  mailed  or  hand  delivered  to  the  Regional 
Supervisor  for  Leasing  and  Environment,  Minerals  Management 
Service,  Alaska  OCS  Region,  949  East  36th  Avenue,  Room  110, 
Anchorage,  Alaska  99508-4302.  Telephone  responses  may  be  made  to 
Mr.  Tom  Warren  at  (907)  261-4691. 


Director, 


Approved: 


^ 


Lee 


-A 


Assistant  Secretary  -  Land  and  .Minerals  Management 


Date 
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UST  OF  PUBUC  LAWS 

Last  List  May  22.  1989 

This  is  a  continuing  list  of 
public  t>ills  from  the  current 
session  of  Congress  \wfiich 
have  become  Federal  laws.  It 
may  be  used  in  conjurx^tion 
with  "P  L  U  S"  {PuWic  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  FMtoral 
Raglstw  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "sUp  laws") 
from  the  Superintendent  Of 
Documents,  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJL  1385/Pub.  t_  101-30 

Martin  Luther  King,  Jr.. 
Federal  Holiday  Commission 
Extension  Act  (May  17.  1989; 
103  Stat  60:  3  pages)    Price: 
$1.00 

KJ.  Rm.  135/Piib.  L  101-31 

To  designate  the  week 
beginning  May  7,  1989.  as 
"National  Correctional  Officers 
Week".  (May  22,  1989;  103 
Stat  63;  1  page)    Price: 
$1.00 

SJ.  Res.  S8/Pub.  L  101-32 

To  designate  May  17,  1989, 
as  "High  School  Reserve 
Offkser  Training  Corps 
Recognition  Day".  (May  22. 
1989;  103  Stat  64;  1  page) 
Price:  $1.00 

8J.  Rm.  68/Pub.  L  101-33 

To  designate  the  month  of 
May  1989.  as  'Trauma 
Awarertess  Month".  (May  23, 
1989;  103  StaL  65;  1  page) 
Price:  $1.00 

m.  Res.  170/Pub.  L  101-34 

Designating  May  1989.  as 
"National  Digestive  Disease 
Awareness  Month".  (May  25. 
1989;  103  StaL  66;  2  pages) 
Price:  $1.00 

KJ.  Rm.  247/Pub.  L.  101-35 

Designating  May  29.  1989.  as 
the  "National  Day  of 
Rememtxance  for  the  Victims 
of  the  USS  IOWA".  (May  25, 
1989;  103  StaL  68;  1  page) 
Price:  $1.00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  th«  official  ham&ook  of  th«  Federa] 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  L^ited  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  corujem  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  nunrtbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  oiF  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  publisf>ed  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Publication  Older  Form 

Order  processing  code:   *6450 

I I    M.  IdiC/^   please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL.  1988/89  at  $20.00  per 
copy.  S/N  069-000-00015-1. 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/89.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-785-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Poomients 

CH  GPO  Deposit  Account      I    I    I    I    I    I    I    HH 


(Additional  addms/attention  line) 


(Street  address) 


I I  VISA,  or  MasterCard  Account 


n 


rn 


(C3ty.  State.  ZIP  Code) 

<  )  .     .        ' 

(Daytime  phone  indudirtg  area  codeF 


(Credit  card  expiration  date)  Thank  yoa  for  yttur  order  I 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington.  D.C.  20402-9325 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20406,  under  the 
Federal  Register  Act  (40  StaL  SOa  as  amended:  44  U.S.C  Ch. 
IS)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
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The  Fwianl  Raglttar  provides  a  uniform  system  for  making 
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Federal  agencies.  These  include  Presidential  proclamations  and 
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order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Ragistar. 
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page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subactiptioos: 
Paper  or  flche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
27S-9328 
275-3064 
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Subscriptions: 
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Agriculturat  Marketing  Service 

PROPOSED  RUIXS 

Oranges,  grapefruit  tangerines,  and  tangelos  grown  in 

Florida,  and  papayas  grown  in  Hawaii,  25283 
Shelled  pistachio  nuts;  grade  standards.  25281 

Agriculture  Department 

See  Agricultural  Marketing  Service:  Animal  and  Plant 
Health  Inspection  Service;  Soil  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products  (quarantine): 
Commuted  traveltime  allowances.  25224,  25228 
(2  documents) 
Interstate  transpiMlation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications.  25225.  25227 
(2  documents) 
Overtime  services  relating  to  imports  and  exports: 

Commuted  traveltime  allowances.  25229 
NOTICES 

Veterinary  biological  products;  production  and 
establishment  licenses,  25312 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

Commodity  Futures  Trading  ConMirission 

RULES 

Agency  employees;  indemnification,  25233 

Defense  Department 

RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Administrative  remedies  for  fraud,  abuse  and  conflict  of 
interest.  25240 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

25318 
Meetings: 
DIA  Defense  Intelligence  College  Board  of  Visitors,  25319 
Science  Board  task  forces.  25318 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc^ 
Ivey.  Timothy.  MJ)..  25354 

Energy  Department 

See  also  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  25319 
Meetings: 
Nuclear  Facility  Safety  Advisory  Committee,  25319 
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Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25320 

Environmental  Protection  Agency 

RULES 

Air  programs:  ^      "^ 

Technical  amendments,  25258 
Hazardous  waste: 

Land  disposal  restrictions;  first  third  wastes.  25416 
Toxic  substances: 

Comprehensive  assessment  information  rule;  list 
additions,  25398 
PROPOSED  RULES 
Hazardous  waste: 

Identification  and  listing — 
Exclusions.  25302 
NOTICES 

Meetings: 

Emergency  planning  and  community  right-to-know; 
collection  of  peak  release  tjrpe  data.  25335 
Pesticide  registration,  cancellation,  eta: 

E.I.  Du  Pont  De  Nemours  and  Co..  25335 

Griffin  Corp..  25334 
Pesticides;  receipts  of  State  registrations,  25338 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office;  Presidential 
Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale,  2S230 

McDonnell  Douglas.  25231.  25233 
(2  documents) 
PROPOSED  RULES 
Airworthiness  directives:  , 

Boeing,  25284,  25285 
(2  documents) 

British  Aerospace,  25289 

Fokker,  25287 

SAAB-Scania,  25288 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assi^nnents: 

Michigan.  25274  ' 

NOTICES 
Agency  information  collection  activities  under  OMB  review, 

25341 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc..  25341 
Applicaticms,  hearings,  determinations,  etc.: 

Gordon,  Eda,  et  al.,  25341 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Competitive  Equality  Banking  Act  of  1987;  Section  507 
compliance;  adverse  economic  effects  minimization, 
25342 
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Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Alabama  et  al.,  25259 

PfW^OSCO  MMXS 

Federal  crime  insurance  program: 

Commercial  plan  classiflcation  and  rating  structure,  and 
residential  and  commercial  policy  terminology,  25308 
Nonccs 
Disaster  and  emergency  areas: 

Louisiana,  25343 

Maine,  25343 

Texas,  25343 

Federal  Energy  Regulatory  Commlaalon 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 

Purchased  gas  adjustment  regulations,  25235 
Nonccs  * 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Arizona  Public  Service  Co.  et  al..  25320 

Centel  Corp.  et  al.,  25321 

El  Paso  Electric  Co.  et  al.,  25321 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.,  25323 

Eastern  Shore  Natural  Gas  Co.  et  al.,  25327 

Trunkline  Gas  Co.  et  al.,  25328 

Federal  Maritime  Commleelon 

NOTICES 

Agreements  filed,  etc.,  25343 

Federal  Proctjrement  Policy  Office 


Buy  American  Act;  country  of  origin  determination;  hearing. 
25394 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25344 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Sigert.  Roger  L,  et  al.,  25345 
Somerset  Bankshares,  Inc..  et  al.,  25345 

Food  and  Drug  Administration 

NOTICCS 

FDA  access  to  results  of  quality  assurance  program  audits 
and  inspections;  compliance  policy  guide  availability. 
25346 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Health,  25346 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  25333 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25428 


Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  payments  (Section  8) — 
Operation  Bootstrap;  housing  certiflcate  program,  25426 

Interior  Department 

See  Land  Management  Bureau 

Intematlonal  Trade  Administration 

NOTICES 

Antidumping: 
Industrial  belts  and  components  and  parts,  cured  or 
uncured,  from — 
Italy,  25313 
Japan,  25314 
Singapore,  25315 
West  Germany,  25316 
Export  trade  certificates  of  review,  25317 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Caribbean  Basin  Economic  Recovery  Act;  impact  on  U.S. 

industries  and  consumers;  1988  annual  report,  25349 
Concealed  cabinet  hinges  and  mounting  plates,  25350 
Cryogenic  ultramicrotome  apparatus  and  components, 

25350 
Ice  cream  and  mixtures  classiHable  as  ice  cream,  25350 
Recombinant  erythropoietin,  25351 
Residential  door  locks  horn  Taiwan,  25351 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  25353 
Railroad  operation,  acquisition,  construction,  etc.: 

Morristown  ft  Erie  Railway,  Inc.,  25352 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  25352 

Missouri  Pacific  Railroad  Co.,  25353 

Justice  Department 

See  also  Drug  Enforcement  Administration 

PROPOSED  RULES 

Persons  of  Japanese  ancestry;  redress  provision,  25291 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Alat;ima,  25347 
Meetings: 

Medford  District  Advisory  Council,  25347 

Roseburg  District  Advisory  Council,  25348 
Oil  and  gas  leases: 

Wyoming,  25348 
Public  lands  and  interest  in  lands  held  in  trust: 

Confederated  Tribes  of  Goshute  Indians,  UT;  correction, 
25348 
Resource  management  plans,  eta: 

Kansas,  25346 

Management  and  Budget  Office 

See  also  Federal  Procurement  Policy  OfHce 

NOTICES 

Budget  rescissions  and  deferrals,  25410 
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National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Rear  seat  lap/shoulder  belts,  25275 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Cancer  Institute,  25347 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  25347 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management 

Bering  Sea  and  Aleutian  Islands  groundfish,  25279 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Pappas,  Claire,  25317 
Surveying  and  mapping  activities;  North  American 
Datum  of  1983  affirmation,  25318 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  25396 
Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  25367 
Regiilatory  guides;  issuance,  availability,  and  withdrawal, 

25393 
Applications,  hearings,  determinations,  etc.: 
GPU  Nuclear  Corp.  et  al.,  25393 
Indiana  Michigan  Power  Co.,  25394 

Office  of  IManagement  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
General  American  Life  Insurance  Co.  et  al.,  25355 
Local  705  International  Brotheiiiood  of  Teamsters  et  al., 
25365 

Personnel  Management  Office 

RULES 

Pay  administration: 
Physical  hardships  and  hazards;  25  percent  pay 
differentials,  25223 

Presidential  Documents 

PROCtAMATIONS 

Special  observances: 
Father's  Day  (Proc.  5989).  25435 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Toa  Vaca  Lake  Watershed,  PR,  25313 


Transportation  Depaibnent 

See  Federal  Aviation  Administration;  National  Highway 
Traffic  Safety  Administration 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

25395,25396 
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Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  25398 

Part  III 

The  President,  Management  and  Budget  Office,  25410 

PartIV 

Environmental  Protection  Agency.  25416 

Party 

Housing  and  Urban  Development,  25428 

Part  VI 

The  President,  25435 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 
Pay  Differentiala 

AOENCV:  Office  of  Personnel 
Management. 

ACnON:  Interim  rule  and  request  for 
comments. 


summary:  This  rule  will  entitle  General 
Schedule  employees  who  are  working  in 
undeveloped  tropical  jungle  regions 
outside  the  continental  United  States 
and  who  are  exposed  to  unusual 
physical  hardships  and  hazards  to  a  pay 
differential  of  25  percent.  This  rule  is 
required  by  Pub.  L  89-512,  which 
established  hazardous  duty  pay  for 
General  Schedule  employees. 
DATES:  This  interim  rule  is  effective  June 
14, 1989.  Comments  must  be  submitted 
on  or  before  July  14. 1989. 
address:  Send  or  deliver  written 
comments  to  White  Collar  Pay  and 
Allowances  Division,  Personnel  Systems 
and  Oversight  Group,  Office  of 
Personnel  Management,  Room  7H30, 
Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Paquin  (202)  632-7858. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Justice  has  asked  the 
Office  of  Personnel  Management  (OPM) 
to  establish  a  25  percent  physical 
hardship/hazard  pay  differential  for 
General  Schedule  employees  working  in 
primitive  jungles.  OPM  is  responsible  for 
establishing  hazardous  duty  pay 
differentials  prescribed  by  section 
5545(d)  of  title  5.  United  States  Code. 
The  Department  of  Justice  has  Drug 
Enforcement  Administration  employees 


working  in  natural  tropical  forests  and 
other  jungle  regions  in  foreign  countries. 
These  employees  are  involved  in  the 
search  and  destruction  of  illicit 
narcotics,  narcotic  crops,  and  narcotic 
laboratories  in  Asia,  the  Caribbean,  and 
Central  and  South  America.  These 
employees  are  exposed  to  various 
unusual  physical  hardships.  Some  of 
these  are: 

— Work  in  extreme  heat  and  humidity. 
— Exposure  to  torrential  rains  and  other 

inclement  conditions  common  to  the 

jungle. 

— Exposure  to  painful  diseases  such  as 
amoebic  and  bacillary  dysentery. 
The  employees  are  also  exposed  to 

several  unusual  and  serious  hazards. 

Some  of  these  hazards  are: 

— ^Travel  by  4-wheel  drive  vehicle  over 

imimproved  roads  in  mountainous 

areas. 
— ^Fording  deep  streams  and  rivers  by 

vehicle  or  foot. 
— Crossing  ravines  by  improvised 

bridges  such  as  fallen  trees. 
— ^Exposure  to  poisonous  snakes  and 

insects  and  dangerous  carnivores. 
— Exposure  to  serious  diseases,  such  as 

hepatitis,  malaria,  and  typhoid  fever. 

OPM  currently  authorizes  hazardous 
duty  pay  differentials  for  several 
categories  which  cover  situations 
similar  to  those  described.  These 
categories  include: 

— ^Travel  on  secondary  or  unimproved 
roads  in  mountainous  areas  where 
there  is  limited  visibility  and  danger 
of  rock,  mud,  or  snow  slides. 
Differential  is  25  percent. 

— Work  on  cliffs,  narrow  ledges,  and 
other  difficult  terrain  where  a  slip 
could  cause  serious  injury  or  death. 
Differential  is  25  percent. 

— Work  on  or  around  hazardous 
waterways  such  as  search  and  rescue 
work  at  night  or  in  high  winds  and 
transfer  of  personnel  or  cargo 
between  vessels  and  rocky  shorelines 
at  night  or  in  foul  weather.  Differential 
is  25  percent. 

— Work  with  virulent  microbiological 
materials  which,  if  introduced  into  the 
body,  are  likely  to  cause  serious 
illness  or  death  and  for  which 
complete  protection  cannot  be 
provided.  Differential  is  25  percent. 


— Work  in  conflned  spaces  where 
temperatures  excefld  110  degrees 
Fahrenheit  Differential  is  4  percent. 
None  of  these  categories  is  sufficiently 
broad  to  cover  the  range  of  hardships 
and  hazards  encountered  in 
undeveloped  jungle  regions.  The 
application  of  existing  categories  is 
administratively  impractical  and  creates 
pay  inequities.  A  new  category  is 
necessary. 

The  physical  exertion  of  working  in 
the  heat  and  humidity  of  the  jungle 
causes  unusual  physical  hardship  and 
fatigue.  The  fatigue  and  dangers  create  a 
sufficient  hazard  and  hardship  to 
warrant  payment  of  a  25  percent 
differential^the  maximum  allowed  by 
law. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  are  changes  which  will 
affect  only  employees  of  the  Federal 
GovemmenL 

list  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Civil  defense,  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management. 
James  M .  Strock, 

Acting  Director. 

Accordingly,  OPM  amends  Subpart  I 
of  5  CFR  Part  550  as  follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  I— Pay  for  Irregular  or 
Intermittent  Duty  Involving  Physical 
HardsMp  or  Hazard 

1.  The  authority  for  Subpart  I  of  Part 
550  continues  to  read  as  follows: 

Authority:  5  U.S.C  5545(d).  554a(b). 

2.  Appendix  A  to  Subpart  I  of  Part  550 
is  amended  by  adding  a  new  category  to 
the  Hazard  Pay  Differential  Table  to 
read  as  follows: 
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Appandbi  A— Setwdul*  of  Pay  DmwwUM  Auttiorlzcd  for  Irregular  or  Intarmtttant 
Haardoua  Duty  Undar  Subpart  I 

Hazard  Pay  Differentiau  of  Part  550  Pay  Administration  (GeneraU 


tnvQulsr  or  intormlll^ril  duty 


(1)  An  unuMi  dagrM  o(  p»iy«oal  tantehip 
cauMd  by  high  hMt  hurnkMy,  or  other  liKtom- 
•nt  coraMonK  and 

(2)  An  tniwal  dwigor  at  Mrioua  in(ury  or 
iNnMS  dM  to: 

(a)  Tiavat  on  unimprDved  roadi  or  lutf- 
manivy  karit  in  rugged  terrain  (e^..  walking 
on  narrow  nita  in  tteep  mountainoua  araaa, 
lordkig  deep,  last-moving  rivers,  and  croaa- 
ing  deep  crewasaaa  via  tog  or  other  unaala 


(b)  Immediate  preaenoe  of  dangeroua  wHd- 
Me  (e.g.,  venomoua  snakes,  poiaonous  kv 

aecTs,  And  large  carnivores):  or 

(c)  Known  expoaure  to  senoua  disaaas  for 

whic>«  adequate  protection  cannot  t>e  provid- 
ed. 


[FR  Doc.  69-14054  Filed  6-13-89;  &45  am] 
MUMQ  C006  aMS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haatth  Inapaction 
Sarvica 

7  CFR  Part  354 

(Docfcat  89-082] 

Commutad  Traveltima  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKMi:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
adding  a  commuted  traveltime 
allowance  for  a  location  in  North 
Carolina.  Commuted  traveltime 
allowances  are  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Covenunent  charges 
a  fee  for  certain  overtime  services 
provided  by  PPQ  employees  and,  under 
certain  circumstances,  die  fee  may 
include  the  cost  of  commuted  traveltime. 
This  action  is  necessary  to  inform  the 
public  of  the  c  immuted  traveltime 
between  these  locations. 


(peroertt) 


Effective  date 


Tropfc*  Jungle  Duty:  Work  outdoors  in  undevel- 
oped jungle  regnna  outside  the  continental 
United  States.  Vrork  must  Involve  Iwth  o«  the 


25    June  t4. 1988. 


EFFECTIVE  DATE:  June  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  R.  Eggert,  Director,  Resource 
Management  Support,  PPQ,  APHIS, 
USDA,  Room  623,  Federal  Building. 
Hyattsville,  MD,  (301)  436-7764. 
SUPf>LEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  Part  354 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals  and 
animal  byproducts,  or  other 
commodities  intended  for  importation 
into,  or  exportation  from,  the  United 
States.  When  these  services  must  be 
provided  by  an  employee  of  PPQ  on  a 
Sunday  or  holiday,  or  at  any  other  time 
outside  the  PPQ  employee's  regular  duty 
hours,  the  Government  charges  a  fee  for 
the  services  in  accordance  with  7  CFR 
Part  354.  Under  circumstances  described 
in  9  354.1(a)(2).  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  is  practicable,  the  periods  of 
time  required  for  PPQ  employees  to 
travel  from  their  dispatch  points  and 
return  there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  $  354.2  of  the 
regulations  by  adding  a  commuted 
traveltime  allowance  for  a  location  in 
North  Carolina.  The  amendment  is  set 


forth  in  die  rule  portion  of  tfiis 
document.  This  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveltime  between  the  dispatch  and 
service  locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
location  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
featiHes  of  the  reimbiusement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
fmd  good  cause  for  making  this  rule 
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eR'ective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  WJ025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities,  Exports. 
Government  employees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly.  7  CFR  Part  354  is 
amended  as  follows: 

PART  354-OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260,  49  U.S.C.  1741;  7 
CFR  2.17.  2.51,  and  371.2(c). 

2.  Section  354.2  is  amended  by  adding, 
in  alphabetical  order,  the  information  as 
shown  below: 

§  354.2    Administrative  instructions 
prescriliing  commuted  travattlma. 


COD4MUTEO  Traveltime  Allowances 

(In  hours) 


ACTION:  Interim  rule. 


Location 
covered 


Served  from 


Metropolitan 


Within        Outside 


Add: 

• 

North 
Carolina: 
Charlotte 
Interna- 
tional 
Airport 


Laurintxjrg... 


Dore  in  Washington,  DC,  this  8th  day  of 
June  1989. 
James  W.  Glosaer. 

Administrator,  Anima/  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  89-14050  Filed  6-13-89;  8:45  am) 

BILUtlQ  CODE  S4ie-S4-M 

9  CFR  Part  78 

(Docket  No.  69-097] 

Drucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Florida 
from  a  split  status  of  Class  B/Class  C  to 
all  Class  B.  We  have  determined  that 
Florida  now  meets  the  standards  for 
Class  B  status.  This  action  relieves 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Florida. 

DATES:  Interim  rule  effective  June  8, 
1989.  Consideration  will  be  given  only  to 
comments  received  on  or  before  August 
14, 1989. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  Room  866,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
89-097.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue.  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Jan  Huber,  Senior  Staff  Veterinarian. 
Cattle  Diseases  and  Surveillance  Staff. 
VS,  APHIS,  USDA,  Room  731.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-5533. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
a^ecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free.  Class  A. 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  status  are  required  to  be 
placed  imder  federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 


The  standards  for  the  different 
classifications  of  States  or  areas  entail 
maintaining  (1)  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  a  rate  of 
infection  in  the  cattle  population  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Market  Cattle  Identification 
(MCI)  pix}gram — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughtering  establishments)  not  to 
exceed  a  stated  level;  (3)  a  surveillance 
system  that  includes  testing  of  dairy 
herds,  participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection — including  herds 
adjacent  to  infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  the  herd 
owner  is  notified  of  the  finding  of 
brucellosis  in  a  herd  he  or  she  owns; 
and  (4)  minimum  procedural  standards 
for  administering  the  program. 

Before  the  publication  of  this  interim 
rule,  Florida  was  divided  into  a  Class  B 
area  and  a  Class  C  area.  The  Class  C 
area  included  the  following  counties; 
Brevard.  Broward,  Charlotte,  Collier, 
Dade,  De  Soto,  Glades,  Hardee.  Hendry. 
Highlands,  Hillsborough,  Indian  River, 
Lee,  Manatee,  Martin,  Monroe, 
Okeechobee,  Osceola,  Palm  Beach,  Polk, 
Saint  Lucie,  and  Sarasota.  The  Class  B 
area  included  the  remainder  of  the 
State. 

To  attain  and  maintain  Class  B  status, 
the  regulations  require  that  a  State  or 
area  must  have:  (1)  An  adjusted  MCI 
reactor  prevalence  rate  not  to  exceed 
three  reactors  per  1,000  cattle  tested  (0.3 
percent)  for  12  consecutive  months;  (2) 
an  accumulated  12-month  herd  infection 
rate  for  brucellosis  in  cattle  not  to 
exceed  15  herds  per  1,000  (1.5  percent); 
(3)  a  surveillance  system  that  includes 
testing  of  dairy  herds,  participation  of 
all  slaughtering  establishments  in  the 
MCI  program,  identification  and 
monitoring  of  herds  at  high  risk  of 
infection,  including  herds  adjacent  to 
infected  herds  and  herds  from  which 
infected  animals  have  been  soid  or 
received,  and  having  an  individual  herd 
plan  in  efi'ect  within  a  stated  number  of 
days  after  notification  of  brucellosis  in  a 
herd;  and  (4)  minimum  procedural 
standards  for  administering  the 
program.  After  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  the  entire  State  of  Florida  meets  the 
standards  for  Class  B  status. 

Therefore,  we  are  removing  the 
counties  in  Florida  from  the  list  of  Class 
C  States  in  §  78.41(d)  and  are  adding  it 
to  the  list  of  Class  B  States  in  S  78.41(c) 
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so  that  this  list  includes  the  entire  State 
of  Florida.  This  action  changes  the  split 
status  of  Florida  from  Class  C/Class  B 
to  all  Class  B,  and  relieves  certain 
restrictions  on  moving  cattle  interstate 
from  Florida. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service/ has  determined  that  there  is 
good  cause  for  publishing  this  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  cattle  from  Florida. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  to  make  it 
effective  upon  signature.  We  will 
consider  comments  that  are  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  e^ect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Florida  from  Class  C/Class  B  to  all 
Class  B  reduces  certain  testing 
requirements  and  branding  and  spaying 
costs  involved  in  the  interstate 
movement  of  cattle  from  Class  C  areas. 

The  principal  group  affected  by  this 
change  are  the  owners  of  herds  in  the 


former  Class  C  areas  of  Florida  that  are 
not  certified  brucellosis-free  and  are  not 
known  to  be  affected  with  brucellosis. 
Buyers  and  exporters  of  cattle, 
stockyards,  feedlots.  and  intermediate 
handling  facilities  are  affected  to  a 
negligible  degree. 

In  accordance  with  9  CFR  78.9,  all 
cattle  in  Class  C  noncertified-free  herds 
can  move  interstate  only  to  slaughter,  or 
to  a  quarantined  feedlot  if  they  are  "S" 
branded,  unless  they  are  steers,  spayed 
heifers,  or  bulls  under  18  months  of  age. 
It  is  estimated  that  there  are  409.000 
cows  in  such  herds  in  the  Class  C  area 
of  Florida.  We  anticipate  that  these 
cows  will  produce  approximately 
174,000  heifers  during  the  next  year.  We 
estimate  that  at  least  50,000  of  these  will 
be  sold  interstate.  The  change  to  Class  B 
status  makes  it  possible  to  sell  them  for 
purposes  other  than  slaughter  or 
consignment  to  a  quarantined  feedlot, 
without  spaying  them,  in  accordance 
with  9  CFR  78.9(c)(3). 

The  cost  of  spaying  50,000  heifers  is 
estimated  at  $550,000  or  $11  per  head. 
Not  all  the  heifers  would  be  spayed  if 
the  Class  C  status  remained  unchanged: 
many  would  be  sold  for  slaughter  or  "S" 
branded  and  moved  to  quarantined 
feedlots.  However,  $550,000  can  be 
considered  one  upper  limit  for  benefits 
accrued  by  the  change  from  Class  C  to 
Class  B  status. 

Another  cost  of  moving  cattle  from 
Class  C  areas  is  the  cost  associated  with 
"S"  branding,  required  if  unspayed 
animals  are  moved  to  quarantined 
feedlots,  or  indirectly  to  slaughter 
through  intermediate  handling  facilities, 
nonquarantined  feedlots,  or  stockyards. 
Based  on  current  prices  and  demand  for 
light  heifers,  the  net  proceeds  per  animal 
will  be  increased  by  approximately  $20 
if  the  heifers  from  nonquarantined  herds 
are  not  required  to  be  "S"  branded  or 
sold  for  slaughter,  resulting  in  a 
maximum  $1,000,000  savings  to  the 
industry  if  50,000  heifers  were  so  moved. 

The  upper  limit  to  the  economic 
impact  of  this  rule  would  be  $1,550,000 
of  financial  benefit  accrued  primarily  by 
owners  of  herds  that  are  not  certified 
brucellosis  free  and  that  are  located  in 
former  Class  C  areas.  This  figure 
assumes  that  all  cattle  moved  from 
these  herds  are  not  spayed,  and  are 
moved  to  destinations  that  require  "S" 
branding.  Actual  savings  will  be  less, 
since  some  cattle  will  be  spayed  or  not 
"S"  branded. 

According  to  National  Agricultural 
Statistics  Service  estimates,  there  are 
7,144  cattle  herds  in  the  Class  C  area  of 
Florida.  Of  these  herds,  2,269  are 
certified  free.  Of  the  4,875  noncertified- 
free  herds,  4,606  are  not  quarantined. 
These  4.606  herds  would  be  directly  and 


positively  affected  by  the  change.  The 
owners  of  these  4,606  herds  could  each 
receive  additional  profits  of  up  to  $20 
per  calf  sold,  or  an  average  of  $217  per 
herd  owner,  assuming  equal  herd  sizes. 
About  4,556  (99  percent)  of  the  4,606 
herds  are  small  businesses  (annual 
revenues  of  less  than  $500,000).  Because 
the  50  herds  that  are  large  businesses 
have  larger  herd  sizes,  and  because  not 
all  herd  owners  will  sell  their  cattle  in 
ways  that  do  not  require  spaying  or  "S" 
branding,  the  actual  profit  to  each  small 
hard  owner  will  be  less. 

We  have  therefore  determined  that 
changing  Florida's  brucellosis  status  will 
not  significantly  affect  current  market 
patterns,  and  will  not  have  a  significant 
economic  impact  on  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
Part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  lll-114a-l.  114g.  115, 
117. 120, 121. 12»-126, 134b,  134f:  7  CFR  2.17, 
2.51.  and  371.2(d). 

978.41    [AmwKtedl 

2.  Section  78.41,  paragraph  (c)  is 
amended  by  removing  "(Counties  of 
Alachua.  Baker,  Bay,  Bradford,  Calhoun, 
Citrus,  Clay,  Columbia,  Dixie,  Duval, 
Escambia,  Flagler,  Franklin,  Gadsden, 
Gilchrist,  Gulf,  Hamilton,  Hernando, 
Holmes,  Jackson,  Jefferson,  Lafayette, 
Lake,  Leon.  Levy,  Liberty,  Madison, 
Marion,  Nassau,  Okaloosa.  Orange. 
Pasco,  Pinellas,  Putman,  Saint  Johns, 
Santa  Rosa,  Seminole,  Sumter,  Suwanee, 


Taylor,  Union.  Volusia,  Wakulla, 
Walton,  and  Washington)"  immediately 
after  Florida. 

3.  Section  78.41.  paragraph  (d)  is 
removed. 

Done  in  Washington,  DC,  this  6(h  day  of 
June  1989. 

James  W.  Gkwaer, 

Administrator,  Animal  and  Plant  Health 
InspecUon  Service. 

[FR  Doc.  89-14105  Filed  6-13-89:  8:45  am] 

BaiUM  CODE  MW-M-M 


9  CFR  Part  78 
[Doc«wtNa8»-099) 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Kentucky 
from  Class  B  to  Class  A.  We  have 
determined  that  Kentucky  now  meets 
the  standards  for  Class  A  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Kentucky. 

DATES:  Interim  rule  effective  June  8, 
1989.  Consideration  will  be  given  only  to 
comments  received  on  or  before  August 
14, 1989. 

AOORESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  of  written 
comments  to  Regulatory  Analysis  and 
Development,  PTO,  APHIS,  USDA. 
Room  866,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  89-099.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141,  Soutii  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  D.C..  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jan  Huber,  Senior  Staff  Veterinarian. 
Cattle  Diseases  and  Surveillance  Staff. 
VS.  APHIS,  USDA,  Room  731,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-5533. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Bruce/la. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 


classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A. 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  Federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattie  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
maintaining  (1)  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months:  (2)  a  rate  of 
infection  in  the  cattie  population  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Market  CatUe  Identification 
(MCI)  program — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughtering  establishments)  not  to 
exceed  a  stated  level;  (3)  a  surveillance 
system  that  includes  testing  of  dairy 
herds,  participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection — including  herds 
adjacent  to  infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  the  herd 
owner  is  notified  of  the  finding  of 
brucellosis  in  a  herd  he  or  she  owns: 
and  (4)  minimum  procedural  standards 
for  administering  the  program. 

Before  the  publication  of  this  interim 
rule,  Kentucky  was  classified  as  a  Class 
B  State  because  of  its  herd  infection  rate 
and  its  MCI  reactor  prevalence  rate. 
However,  after  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  the  State  of  Kentucky  meets  the 
standards  for  Class  A  status. 

To  attain  and  maintain  Class  A  status, 
a  State  or  area  must  (1)  not  exceed  a 
cattie  herd  infection  rate,  due  to  field 
strain  Brucella  abortus  of  0.25  percent  or 
2.5  herds  per  1,000  based  on  the  number 
of  reactors  found  within  the  State  or 
area  during  any  12  consecutive  months, 
except  in  States  with  10,000  or  fewer 
herds:  (2)  maintain  a  12  consecutive 
months  MCI  reactor  prevalence  rate  not 
to  exceed  one  reactor  per  1.000  cattle 
tested  (0.10  percent):  and  (3)  have  an 
approved  individual  herd  plan  in  effect 


within  15  days  of  locating  the  source 
herd  or  recipient  herd. 

Therefore,  we  are  removing  Kentucky 
from  the  list  of  Class  B  States  in 
§  78.41(c)  and  adding  it  to  the  list  of 
Class  A  States  in  S  78.41(b).  This  action 
relieves  certain  restrictions  on  moving 
catUe  interstate  from  Kentucky. 

Immediate  Action 

James  W.  Glosser.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  to  publish  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  cattle  from  Kentucky. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register, 
including  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulatory 
Flexilnlity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  Stale,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Kentucky  from  Class  B  to  Class  A 
reduces  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  Kentucky. 
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Mowever.  cattle  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  principal  group  affected  would  be 
the  owners  of  noncertified  herds  in 
Kentucky  not  known  to  be  affected  with 
brucellosis  seeking  to  sell  cattle. 

There  are  an  estimated  60.000  herds  in 
Kentucky,  most  of  which  are  owned  by 
small  entities,  that  potentially  would  be 
a^ected  by  this  rule.  Last  year  Kentucky 
tested  379.121  eligible  cattle  at  saleyards 
alone,  to  qualify  cattle  for  sale  in  lieu  of 
"S"  branding  and  sales  to  quarantined 
feedlots.  This  testing  costs 
approximately  $3  per  head  or  $1,140,000. 
Since  herd  sizes  vary,  larger  herds  will 
accumulate  more  savings  than  smaller 
herds.  Also,  not  all  herd  owners  will 
choose  to  market  their  cattle  in  a  way 
that  accrues  these  cost  savings.  The 
overall  effect  of  this  rule  on  small 
entities  should  be  to  provide  very  small 
economic  benefit. 

Therefore,  we  believe  that  changing 
Kentucky's  brucellosis  status  will  not 
signiHcantly  a^ect  market  patterns,  and 
will  not  have  a  significant  economic 
impact  on  the  small  entities  affected  by 
this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  ReductioD  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  SubjecU  in  9  CFR  Part  7S 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  We  are  amending  9  CFR 
Part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-1143-1. 114g.  115, 
117, 120, 121. 12^-128, 134b,  134f;  7  CFR  2.17, 
^51,  and  371.2(d). 


97S.41    (Amended] 

2.  Section  78.41,  paragraph  (b)  is 
amended  by  adding  "Kentucky," 
immediately  before  "Missouri". 

3.  Section  78.41,  paragraph  (c)  is 
amended  by  removing  "Kentucky". 

Done  in  Washington.  DC,  this  8th  day  of 
lune  1988. 
Jamet  W.  Glosaer, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service, 
[FR  D6c.  89-14104  Filed  6-13-89;  8:45  am] 


9  CFR  Part  97 
[Docket  No.  89-102] 

Commuted  Traveltlme  Period* 

aocncy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  (VS)  by  removing  or 
adding  commuted  traveltime  allowances 
for  various  locations  in  Arizona. 
Commuted  traveltime  allowances  are 
the  periods  of  time  required  for  VS 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  VS  employees  and. 
under  certain  circumstances,  the  fee 
may  include  the  cost  of  commuted 
traveltime.  This  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveltime  between  these  locations. 
EFFECTIVE  DATE  June  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Louise  R.  Lathery,  Acting  Director. 
Resource  Management  Support  VS. 
APHIS.  USDA,  Room  740.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-7517. 
SUFPLEMENTARV  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  97 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  products,  plants,  plant 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of  VS 
on  a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  VS  employee's  regular 
duty  hours,  the  Government  charges  a 
fee  for  the  services  in  accordance  with  9 
CFR  Part  97.  Under  circumstances 
described  in  S  97.1(a),  this  fee  may 
include  the  cost  of  commuted  traveltime. 


Section  97.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  time  rec;'iired 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 
We  are  amending  {  97.2  of  the 
regulations  by  removing  or  adding 
commuted  traveltime  allowances  for 
various  locations  in  Arizona.  The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  these 
locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  e^ect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12201. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
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relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  we  Hnd  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
Hnd  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  97 

Exports.  Government  employees. 
Imports,  Livestock  and  livestock 
products.  Poultry  and  poultry  products. 
Transportation. 

Accordingly.  9  CFR  Part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260.  49  U.S.C.  1741;  7 
CFR  2.17.  2.51  and  371.2(d). 

2.  Section  97.2  is  amended  by 
removing  or  adding,  in  alphabetical 
order,  the  information  as  shown  below: 

S^.2    Administrative  Instructions 
Pfacribiofl  commuted  traveltime. 


COMMUTED  Traveltime  Aliowances 

[In  hours] 


Locaten 
covered 

Served 
from— 

Metropolitan  area 
Wiltiin      Outside 

Remov*: 

• 

•             • 

Arizona: 
San  Luis... 

Yuma.. 

2 

• 

•                            * 

Add: 

• 

•                            « 

Arizona 

• 

tt                            • 

Douglae.... 

6 

Do 

• 

.„.  Sierra  Vista.... 

•                            • 

•; 

2 

NoBite„.. 
Do 

• 

...»  Phoonix. 

....  SierT«Vi8ta.... 

•       • 



6 
2 

San  Luis... 

• 

.....  rt)oera(..„ 

•             • 

.'      6 

Done  in  Washington.  DC  this  8th  day  of 
June  1989. 
James  W.  Glosaer. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  8»-14106  Filed  6-13-88;  8:45  am] 

■UJNO  CODE  S41»-tO-« 

9  CFR  Part  97 
(Docket  Na  89-078) 

Commuted  Traveltime  Perfods 

agency:  Animal  and  Plant  Health 
Insfrection  Service.  USDA. 
ACnoN:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  (VS)  by  removing  or 
adding  commuted  traveltime  allowances 
for  various  locations  in  Michigan  and 
Oregon.  Conmiuted  traveltime 
allowances  are  the  periods  of  time 
required  for  VS  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Simday.  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  VS  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted  traveltime. 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
between  these  locations. 

EFFECTIVE  DATE:  )une  14.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Louise  R.  Lothery.  Acting  Director, 
Resource  Management  Support,  VS. 
APHIS.  USDA.  Room  740,  Federal 
Building,  6505  Belcrest  Road^ 
Hyattsville.  MD  20782.  (301)  436-7517. 
SUPPLEMENTARY  information: 

Background 

The  regulations  in  9  CFR  Part  97 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  products,  plants,  plant 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of  VS 
on  a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  VS  employee's  regular 
duty  hours,  the  Government  charges  a 
fee  for  the  services  in  accordance  with  9 
CFR  Part  97.  Under  circumstances 
described  in  S  97.1(a).  this  fee  may 
include  the  cost  of  commuted  traveltime. 
Action  97.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  time  required 
for  VS  employees  to  travel  from  their 


dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 
We  are  amending  S  97.2  of  the 
regulations  by  removing  or  adding 
commuted  traveltime  allowances  for 
various  locations  in  Michigan  and 
Oregon.  The  amendments  are  set  forth 
in  the  rule  portion  of  this  document.  This 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between 
these  locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
is  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  hot  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  iiiiormation  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedure 
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with  respect  to  thii  rule  are 
impracticable  and  unnecessary:  we  also 
And  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees. 
Imports,  Livestock  and  livestock 
products.  Poultry  and  poultry  products. 
Transportation. 

Accordingly,  9  CFR  Part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260. 49  U.S.C  1741: 7 
CFR  ^17. 2.51  and  371.2(d). 

2.  Section  97.2  is  amended  by 
removing  or  adding,  in  alphabetical 
order,  the  information  as  shown  below: 

(97.2    AdmMetratlve  bwtructione 
pieacilbiiiQ  commuted  Iravettiine 


Commuted  Traveltime  Allowances 

[m  hours] 


L.ocatioo 
cowarad 


Swad  from 


Mctopoilan  WM 
OuWd* 


R#rTiov#: 


MIcNgwt: 
0«(ro«.. 


^agMimf „ 


Port 
Hurorv 

•  • 

Oragort 
PortlarKl.-..  Canby.. 


Add 
MIftilom 

DaeoN.... 

Do... 

Oo.- 

Do.- 

Do.. 

Do.. 

Do.. 
Port 
Hufon. 

Ob.. 

Do.. 

Do.. 


Onnrton 

3  . 

Ctwa        

Kalamazoo 

Lanalrtg „ 

.....  Port  Huron „ 

1 

.    cm...  

Commuted  Traveltime  Allowances— 
Continued 

[m  hours] 


LocaSort 
oovarad 


Sarvadfrom 


MatropoStar>  araa 
OuMda 


Do Lanaing 

Do Kalamazoo.. 

•  •  • 

Oragort 
Portland.....  Tigard..- 


S 
6 


2  ... 


Done  in  Washington.  DC  this  8th  day  of 
June  1989. 
Jamea  W.  Gloaaer. 

Adminiatrator,  Animal  and  Plant  Health 
Insptction  Service. 

(FR  Doc  89-14040  Filed  6-13-89;  8:45  am] 
I  cooi  ssia-ia-n 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  89-A8W-S9;  AmdL  99-9237] 

AlrwortMnasa  Dtractivas;  Aarospatiala 
(Sodeta  Rationale  Induatrtalle 
Aarospatiaie)  Model  AS  355  Sarlas 
Hallcoptars 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  No.  88-25- 
09  which  was  previously  made  effective 
as  to  all  luiown  U.S.  owners  and 
operators  of  certain  Aerospatiale  AS  355 
series  helicopters  by  individual  letter. 
The  AD  required  a  vibration  level 
measurement,  balance,  and 
replacement,  if  necessary,  of  the  tail 
rotor  drive  shaft.  The  AD  was  needed  to 
prevent  failure  of  the  tail  rotor  drive 
shaft  which  could  result  in  the  loss  of 
the  helicopter. 

dates:  Effective  July  14, 1989,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
priority  letter  AD  No.  88-25-09,  issued 
December  9. 1988,  which  contained  this 
amendment. 

Compliance:  Required  as  indicated  in 
the  body  of  the  AD. 
ADORISSES:  The  applicable  service 
bulletins  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  or  may  be  examined  in  the 
Regional  Rules  Docket,  Office  of  the 


Assistant  Chief  Counsel,  FAA,  4400  Blue 
Mound  Road,  Room  158,  Building  3B, 
Fort  Worth.  Texas. 

FOR  RJRTHIR  information  CONTACTS 

Mr.  Samuel  E.  Brodie,  FAA,  Fort  Worth. 
Texas  78193-0110,  telephone  (817)  624- 
5116. 

supptaMiNTARV  information;  On 

December  9. 1988.  Priority  Letter  AD  No. 
88-25-09  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain 
Aerospatiale  Model  AS  355  series 
helicopters.  The  AD  required  a  vibration 
level  measurement,  balance,  and 
replacement,  if  necessary,  of  the  tail 
rotor  drive  shaft.  AD  action  was 
necessary  to  prevent  the  failure  of  the 
tail  rotor  drive  shaft  and  possible  loss  of 
the  helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  December  9, 
1988.  to  all  known  U.S.  owners  and 
operators  of  certain  Aerospatiale  Model 
AS  355  series  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  9  39.13  of  Part  39  of 
the  FAR  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  Federal 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediatly  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
Hnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  Hied, 
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may  be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES". 

Ust  of  Subjects  io  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    [Amerxted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Aerospatiale  (Sodete  Natiooale  Industrielle 
Aerospatiale):  Applies  to  all  Aerospatiale 
Model  AS  355  series  helicopters 
containing  Part  Number  (P/N)  355A34- 
1037-00.  tailrotor  drive  shaft,  certificated 
in  any  category.  (Docket  No.  8&-ASW- 
59) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  tail  rotor  drive  shaft  failure, 
which  could  result  in  the  loss  of  control 
accomplish  the  following: 

(a)  Within  thf  next  50  hours'  time  in  service 
after  receipt  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  100  hours'  time  in 
service,  perform  the  vibration  level 
measurement  with  the  aircraft  on  the  ground 
and  with  the  rotor  turning,  in  accordance 
with  Maintenance  Work  Card  65-10-00-604. 

(1)  If  the  measured  vibration  level  is  equal 
to  or  above  3  inches  per  second  (IPS) — 

(i)  Replace  the  tail  rotor  drive  shaft  with  a 
serviceable  part  prior  to  further  flight;  or 

(ii)  The  tail  rotor  drive  shaft  may  be 
operated  for  no  more  than  an  additional  50 
hours'  time  in  service  provided  the  vibration 
level  is  reduced  to  1.75  IPS  or  below  and  no 
cracks  are  found  by  the  following 
inspections.  Before  the  next  flight  and 
thereafter  at  intervals  not  to  exceed  10  hours' 
time  in  service,  inspect  the  inside  surface  of 
the  shaft  in  the  area  of  the  forward  flange 
and  splined  fitting  attachment  (both  ends  of 
the  shaft,  adjacent  to  the  Jo-boits)  for  cracks. 
If  cracks  are  found,  replace  the  tail  rotor 
drive  shaft  with  an  airworthy  shaft  prior  to 
further  flight. 

(2)  If  the  measured  vibration  level  is  above 
1.75  IPS.  but  less  than  3  IPS: 

(i)  Clean  the  fan  assembly  in  accordance 
with  maintenance  Work  Card  12-00-00-306. 

(ii)  Perform  a  new  vibration  level  check. 

(iii)  If  the  vibration  level  is  less  than  1.75 
IPS  after  cleaning,  no  further  action  is 
required. 

(iv)  If  the  vibration  level  is  above  1.75  IPS, 
balance  the  fan  assembly  in  accordance  with 


Maintenance  Work  Card  65-10-00-604,  and 
perform  a  new  vibration  level  check. 

(A)  If  the  vibration  level  is  less  than  1.75 
IPS  after  balancing,  no  further  action  is 
required. 

(B)  If  the  measured  vibration  level 
measures  above  1.75  IPS,  inspect  the  sliding 
flange  splines  for  wear  and  the  fan  bearings 
for  abnormal  play  in  accordance  with  tlie 
applicable  Maintenance  Work  Cards. 
Replace  parts  found  outside  specified  limits 
and  perform  a  new  vibration  check.  If  the 
vibration  level  remains  above  1.75  IPS. 
replace  the  tail  rotor  drive  shaft  with  a 
serviceable  part  prior  to  further  flight. 

(3)  If  the  measured  vibration  level  is  below 
1.75  IPS,  no  further  action  is  required. 

(b)  Accomplish  the  vibration  level 
measurement  and  shaft  replacement,  as 
necessary,  in  accordance  with  the  instruction 
of  paragraph  (a)  before  and  after  the 
replacement  of  any  fan  assembly  component 
or  any  tail  rotor  drive  shaft. 

(c)  Replace  the  tail  rotor  drive  shaft  in 
accordance  with  the  instructions  of 
paragraph  (a)(1)  if— 

(1)  The  vibration  level  exceeded  3  IPS  as 
measured  during  previous  compliance  with 
Aerospatiale  Service  bulletin  05.20,  before 
issuance  of  this  AD;  or 

(2)  The  tail  rotor  drive  shaft  was  installed 
when  the  oil  cooler  fan  was  changed  for 
foreign  object  damage  or  when  the  fan 
bearings  were  changed  for  bearing 
discrepancies. 

(d)  An  alternate  method  of  compliance 
with  the  AD  which  provides  an  equivalent 
level  of  safety  may  be  used  if  approved  by 
the  Manager,  Rotorcraft  Standards  Staff, 
ASW-110,  FAA,  Fort  Worth.  Texas  76193- 
0110. 

This  amendment  becomes  effective 
July  14, 1989  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  AD  No.  88-25- 
09,  issued  December  9, 1988,  which 
contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  June  2, 
1989. 

A.C  Caviness, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  89-14091  Filed  6-13-89;  8:45  am] 
BOXING  COOC  4t10-1»-«l 


14  CFR  Part  39 

[Docket  No.  69-NM-71-AO;  Amdt  39-6235] 

Airworthinese  Directives;  McDonneM 
Douglas  Model  DC-10-15,  -30,  -30F, 
and  KC-10A  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  DC- 
10-15.  -30,  -30F.  and  KC-lOA  (Military) 
series  airplanes,  which  currently 


requires  an  optically  aided  visual 
inspection  of  the  attach  structure  of  the 
engine  forward  mount  truss  assembly  on 
pylons  1  and  3.  This  amendment 
requires  repetitive  eddy  ciurent 
inspections  of  the  engine  forward  mount 
truss  assembly  on  pylons  1  and  3.  This 
action  is  prompted  by  a  report  of  fatigue 
cracks  resulting  in  the  failure  of  both 
lower  legs  of  the  engine  forward  mount 
truss  assembly  on  pylon  1,  and 
additional  recent  reports  of  fatigue 
cracks  found  by  eddy  current 
inspections.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of 
structural  integrity  of  the  wing  engine 
forward  mount  truss  fitting  and  eventual 
loss  of  the  wing  engine  from  the 
airplane. 

EFFCCTiviE  DATE  June  22,  1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDormell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846.  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  Hiis  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 

for  further  information  contact: 

Dorenda  Baker,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  FAA.  Northwest  Mountain 
Region.  Airfi-ame  Branch  (ANM-12(H.). 
3229  East  Spring  Street  Long  Beach. 
California  90806-2425:  telephone  (213) 
988-5231. 

SUPPLEMENTARY  INFORMATION:  On 

March  30. 1989,  the  FAA  issued 
Airworthiness  Directive  (AD)  89-05-53. 
Amendment  39-6189  (54  FR  14207;  April 
10, 1989),  which  requires  an  optically 
aided  visual  inspection  of  the  attach 
structure  of  the  engine  forward  mount 
truss  assembly  on  pylons  1  and  3  on 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  This  action  was  prompted  by 
a  report  of  fatigue  cracks  resulting  in  the 
failure  of  both  lower  legs  of  the  engine 
forward  mount  truss  assembly.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  structural  integrity  of  the 
wing  engine  forward  mount  truss  fitting 
and  eventual  loss  of  the  wing  engine 
from  the  airplane. 

Subsequent  to  the  issuance  of  AD  89- 
05-53,  there  have  been  nine  additional 
reports  of  cracks  extending  from  the 
attaching  bolt  holes  that  were  found 
using  an  eddy  current  inspection 
technique  developed  for  this  application. 
These  cracks  had  not  yet  propagated  to 
the  point  where  they  would  have  been 
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detectable  using  the  visual  inspection 
method  currently  required. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  AS4-99  Revision  1.  dated  March 
31, 1986.  which  provides  instructions  for 
eddy  current  inspections  of  the  engine 
forward  mount  truss  assembly,  repair, 
and  ultimate  replacement  of  the  truss 
assembly. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  supersedes  AD  89- 
05-53  to  require  repetitive  eddy  current 
inspections  of  the  four  forward 
horizontal  flange  attaching  bolt  holes  of 
the  engine  forward  mount  truss 
assembly  on  pylons  1  and  3,  and  repair 
or  replacement,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

The  requirements  of  this  AD  are 
considered  interim  action.  The 
manufacturer  is  currently  developing  a 
modification  which,  if  installed,  will 
terminate  the  need  for  the  repetitive 
inspections.  Once  the  modification  is 
developed  and  approved,  the  FAA  may 
consider  revising  this  AD  to  require  its 
installation  as  terminating  action  for  the 
required  inspections. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 


required).  A  copy  of  it,  when  filed,  may 
be  obtained  from  the  Rules  Docket. 

Ust  of  Subjecto  in  14  CFR  Part  39 

Air  Transportation.  Aircraft  Aviation 
Safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(AMENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-448. 
January  12. 1983):  and  14  CFR  11.89. 

{39.13   [Amended]  ^ 

2.  Section  39.13  is  amentfed  by 
superseding  AD  89-05-53,  Amendment 
39-6180  (54  FR  14207;  April  la  1988), 
with  the  following  new  airworthiness 
directive: 

McOoimeU  Douglas:  Applies  to  Model 

McDonnell  Douglas  DC-IO-IS,  -3a  -30F. 
and  KC-10  (MiliUry)  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
■ccomplished. 
To  prevent  the  failure  of  the  engine 
forward  mount  truss  assembly,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  9,000 
landings  or  30,000  flight  hours,  whichever 
occurs  first,  or  within  20  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  an  eddy  current  inspection  of 
the  engine  forward  mount  truss  assembly  on 
pylons  1  and  3.  in  accordance  with  Paragraph 
2,  "Accomplishment  Instructions."  of 
McDonnell  Douglas  Alert  Service  Bulletin  No. 
A54-99  Rev.  1,  dated  March  31. 1989 
(hereafter  referred  to  as  the  Service  Bulletin): 

1.  If  no  cracks  are  found  in  either 
horizontal  flange,  conduct  repetitive  eddy 
current  inspections  in  accordance  with  the 
Service  Bulletin  at  intervals  not  to  exceed 
2.000  landings  or  6,000  flight  hours,  whichever 
occurs  first 

2.  If  a  single  crack  indication  in  one  bolt 
hole  is  found  With  no  crack  indication 
extending  out  from  under  the  AUB7013-1 
angle,  and  there  are  no  crack  indications  in 
the  opposite  fltting: 

a.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  the  Service 
Bulletin  at  intervals  not  to  exceed  450  flight 
hours. 

b.  Prior  to  the  accumulation  of  500  landings 
or  2.000  flight  hours,  whichever  occurs  first 
after  the  initial  detection  of  a  crack,  install 
SR10540003-3  Rev.  A  strap  on  the  horizontal 
flange  of  the  cracked  AUB7000-S01  truss 
fitting,  or  SR10S40003-4  Rev.  A  strap  on  the 
horizonUl  flange  of  the  cracked  ALFB7000-502 
truss  fltting.  as  applicable,  in  accordance 
with  the  Service  Bulletin.  After  installation  of 
the  strap,  conduct  repetitive  eddy  current 


inspections  in  accordance  with  the  Service 
Bulletin  at  intervals  not  to  exceed  900  flight 
hours. 

3.  If  a  single  crack  Indication  in  one  bolt 
hole  is  found  with  the  crack  extending  out 
from  under  the  AUB701»-1  angle,  but  not 
above  the  tangent  point  of  the  flllet  radius  to 
the  vertical  flange,  as  shown  on  Figure  2 
(Condition  III)  of  the  Service  Bulletin,  and 
there  are  no  crack  indications  in  the  opposite 
fitting: 

a.  Prior  to  further  flight,  install  SR10540003- 
3  Rev.  A.  strap  on  the  horizontal  flange  of  the 
cracked  AUB7000-501  truss  fitting,  or 
SR10540003-4  Rev.  A.  strap  on  the  horizontal 
flange  of  the  cracked  AUB7000-502  truss 
fitting,  as  applicable,  in  accordance  with  the 
Service  Bulletin. 

b.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  the  Service 
Bulletin  at  intervals  not  to  exceed  225  flight 
hours. 

4.  If  multiple  crack  indications  in  the  bolt 
holes  are  found  with  no  crack  extending  out 
from  under  the  AUB7013-1  angle,  and  there 
are  no  crack  indications  in  the  opposite 
fitting: 

a.  Prior  to  further  flight,  install  SR10540003- 
3  Rev.  A.  strap  on  the  horizontal  flange  of  the 
cracked  AUB7000-501  truss  fitting,  or 
SR10540003-4  Rev.  A.  strap  on  the  horizontal 
flange  of  the  cracked  AUB7000-502  truss 
fltting,  as  applicable,  in  accordance  with  the 
Service  Bulletin. 

b.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  the  Service 
Bulletin  at  intervals  not  to  exceed  900  flight 
hours. 

5.  If  multiple  crack  indications  in  the  bolt 
holes  are  found  with  a  crack  extending  out 
from  under  the  AUB7013-1  angle,  but  not 
progressing  above  the  tangent  point  of  the 
fillet  radius  to  the  vertical  flange,  as  shown  in 
Figure  2  (Condition  V)  of  the  Service  Bulletin, 
and  there  are  no  crack  indications  in  the 
opposite  fltting: 

a.  Prior  to  further  flight,  install  SR1054000*- 
3  Rev.  A.  strap  on  the  horizontal  flange  of  the 
cracked  AIJB7000-501  truss  fitting,  or 
SR10540003-4  Rev.  A  strap  on  the  horizontal 
flange  of  the  cracked  AUB7000-502  truss 
fltting.  as  Applicable,  in  accordance  with  the 
Service  Bulletin. 

b.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  the  Service 
Bulletin  at  intervals  not  to  exceed  225  flight 
houn. 

6.  If  a  crack  is  found  to  have  extended  out 
from  under  the  AUB7013-1  angle,  through  the 
fillet  radius  into  the  vertical  flange,  as  shown 
in  Figure  2  (Condition  VI)  of  the  Service 
Bulletin:  Prior  to  further  flight  replace  the 
cracked/repaired  truss  fitting  with  a  new 
fitting  and  continue  inspections  in 
accordance  with  this  AD. 

7.  If  cracks  are  found  in  both  AUB7000 
truss  fittings:  Prior  to  further  flight,  replace 
the  cracked/repaired  truss  fitting  with  a  new 
fitting  and  continue  inspections  in 
accordance  with  this  AD. 

B.  An  alternate  means  of  comphance  or 
adjustment  of  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  tos 
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Angeles  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  to  a  base  in  order  to  comply  with  the 
requirements  of  this  AD. 

All  persons  afTecfed  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  L^kewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training,  CI- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  ORice, 
3229  East  Spring  Street.  Long  Beach, 
California. 

This  amendment  supereedes  AD  &d- 
05-53,  Amendment  39-6189. 

This  amendment  becomes  effective  )une  22. 
1989. 

Issued  in  Seattle,  Washington,  on  May  26, 
1989. 

Steven  B.  Wallace, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-14092  Filed  6-13-89:  8:45  am] 

BIUJNO  CODE  4S10-1>4I 


14  CFR  Part  39 

[Docket  Na  88-NM-170-AD;  Amdt  3»- 
6236] 

Airworthhiess  Directives;  McDonneli 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes,  irtciuding  Model  DC- 
9-80  Series  and  Modet  MD-88 
Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  of  final  rule. 

SUMMARY:  This  action  corrects  an 
airworthiness  directives  (AD), 
applicable  to  McDonnell  Dou^as  Model 
DC-9  and  C-9  (Military)  series 
airplanes,  including  Model  DC-9-80 
series  and  Model  MD-88  airplanes, 
which  requires  inspection  and  repair  or 
replacement,  if  necessary,  of  the  dorsal 
fin  attach  angles.  This  action  corrects 
the  initial  compliance  threshold, 
reflected  in  the  published  Rnal  rule,  for 
the  accomplishment  of  the  inspections 
required  on  airplanes  with  doraal  fin 
one-piece  attach  angles. 
EFFECTIVE  DATE:  June  14,  1969. 


ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Doiiglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  3229  East  Spring  Street 
l,ong  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Michael  N.  Asahara.  DC-9/MD-80 
Program  Manager,  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5321. 

SUPPLEMENTARY  INFORMATION:  On 

March  30, 1988,  the  FAA  issued  AD  89- 
08-10,  Amendment  39-6185  (54  FR  14644; 
April  12. 1989),  applicable  to  McDonnell 
Douglas  Model  DC-9  series  airplanes, 
which  requires  various  visual  and  eddy 
current  inspections  for  cracking  in  the 
dorsal  fin  attach  angles,  and  repair  or 
replacement  if  necessary. 

Paragraph  B.l.  of  the  final  rule,  which 
addressed  the  inspection  requirements 
for  airplanes  equipped  with  dorsal  fin 
one-piece  attach  angles,  should  have 
stated  that  the  visual  inspections  from 
inside  the  airplane  were  to  be  initially 
accomplished  "[WJithin  500  landings 
from  May  17, 1982,  for  airplanes  with 
less  than  22.500  landings  •  '  '" 
However,  due  to  a  typographical  error, 
that  statement,  as  published,  incorrectly 
identified  the  number  of  landings  as 
2,000  landings.  Action  is  taken, 
therefore,  to  correct  the  final  rule 
,accordingly. 

The  Notice  of  Proposed  Rulemaking, 
which  was  published  in  the  Federal 
Register  (53  FR  51820;  December  23, 
1988]  prior  to  issuance  of  Amendment 
39-6185,  did  identify  the  correct  nimiber 
of  landings  in  paragraph  B.l. 

Since  this  action  only  corrects  an 
editorial  error  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  economic  burden  on  any 
person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Correctioa 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PAfrr  39— [AMENDED] 

The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 


{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
correcting  paragraph  B.l.  of  Amendment 
396185  (54  FR  14644;  April  IZ  1989],  AD 
89-08-10,  as  follows: 

B.  For  airplanes  with  dorsal  fin  one-piece 
attach  angle,  part  number  591^188-5  or  -6. 
accomplish  the  following: 

1.  Within  500  landings  from  May  17. 1962. 
for  airplanes  with  less  than  22.500  landinfw 
and  within  100  landings  from  May  17. 1982. 
for  airplanes  with  22.500  or  more  landings; 
conduct  the  visual  inspections,  from  inside 
the  airplane,  in  accordance  with  paragraph 
Al.,  above.  In  addition,  conduct  a  visual 
inspection  of  the  dorsal  fin  attach  angle,  from 
the  outside  of  the  airplane,  for  cracks. 

This  amendment  becomes  effective 
lune  14, 1989. 

Issued  in  Seattle,  Washington,  on  June  1. 
1989. 

Leroy  A  Keith, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-14085  Filed  6-13-89:  8.45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  142 

RIN  303S-AA63 

Indemnification  of  CFTC  Employees 

AGENCY:  Commodity  Futures  Trading 
Commission. 

action:  Final  rule. 

SUMMARY:  This  rulemaking  adds  a  new 
Part  142  to  Title  17  of  the  Code  of 
Federal  Regulations.  Part  142  parallels 
provisions  adopted  by  the  Department 
of  Justice,  the  Small  Business 
Administration  and  the  Department  of 
Health  and  Human  Services  in 
permitting  indemnification  of 
Commodity  Futures  Trading 
Commission  employees  in  appropriate 
situations  as  determined  by  the 
Commission. 

EFFECTIVE  DATE:  June  14. 1980. 

FOR  FURTHER  INFORMATION  CONTACT 

David  W.  Kuhnsman.  Esq..  Office  of  the 
General  Counsel,  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington.  DC  20581,  (202)  254- 
9880. 
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•UfPLmtNTARY  nutohmation: 

Presently,  the  CFTC  has  no  rules  to 
indemnify  Commission  employees  who 
are  sued  in  their  individual  capdcities 
and  who  suffer  an  adverse  judgment  as 
a  result  of  conduct  taken  within  the 
scope  of  their  employment:  nor  does  it 
have  rules  to  settle  these  claims  with 
agency  funds.  The  prospect  of  personal 
liability  might  adversely  affect 
Commission  operations.  This  potential 
liability  increased  substantially  last 
year  when  the  Supreme  Court  decided 

Weatfall  v.  Erwin.  484  U.S (1988). 

which  held  that  federal  employees  sued 
in  their  individual  capacities  are  not 
entitled  to  immunity  for  common  law 
torts  unless  their  acts  were  both  within 
the  scope  of  their  employment  and 
involved  an  exercise  of  governmental 
discretion. 

Congress  responded  to  the  Weatfall 
case  by  enacting  the  "Federal 
Employees  Liability  Reform  and  Tort 
Compensation  Act  of  1968"  (Pub.  L 100- 
604).  This  new  law  removes  the 
potential  personal  liability  of  federal 
employees  for  common  law  torts 
committed  within  the  scope  of  their 
employment,  and  would  instead  provide 
that  the  exclusive  remedy  for  such  torts 
is  through  an  action  against  the  United 
States  under  the  Federal  Tort  Claims 
Act  (FTCA)  (28  U.S.C.  1291, 1346. 1402. 
2401,  2402.  2411,  2412,  2671-80  (1982)). 
However,  the  1988  law  does  not  extend 
or  apply  to  a  civil  action  against  a 
federal  employee  which  is  brought  for  a 
violation  of  the  Constitution  of  the 
United  States  or  for  a  violation  of  a 
statute  of  the  United  States  which 
authorizes  such  action.  Thus,  while 
common  law  tort  actions  regarding 
federal  employees  are  properly  brought 
against  the  United  States,  individual 
federal  employees  are  still  at  risk  for 
actions  based  on  constitutional  or 
statutory  grounds  imder  exceptions  to 
the  FTCA. 

Litigation  against  federal  employees 
based  on  constitutional  rights  was  first 
found  to  be  actionable  by  the  Supreme 
Court  in  Bivena  v.  Six  Unknown  Named 
Agents  of  the  Federal  Bureau  of 
Narcotica.  403  U.S.  388  (1971).  In  the 
wake  of  Bivena,  there  has  been  a 
tremendous  volume  of  litigation  initiated 
against  individual  federal  employees. 
According  to  recent  Department  of 
Justice  statistics,  since  1971,  over  14.000 
claims  have  been  filed  against 
individual  federal  employees  with 
approximately  5,000  lawsuits  currently 
pending.  Despite  the  fact  that  only  an 
extremely  small  amount  of  £;Ve/is-type 
actions  have  resulted  in  adverse 
judgments,  the  risk  of  personal  liability 
and  the  burden  of  defending  a 


constitutional  tort  suit  as  a  result  of 
one's  employment  duties  continues. 
Relatedly,  the  potential  for  adverse 
judgments  against  a  federal  employee 
persists  since  private  remedies 
recognized  in  federal  statutes,  such  as 
the  Right  to  Financial  Privacy  Act.  were 
excluded  from  the  FTCA  as  amended  in 
1988. 

The  Commission  believes  that  the 
potential  for  a  judgment  against  a 
Commission  employee  in  his  or  her 
individual  capacity  could  be  detrimental 
to  the  Commission.  The  adoption  of  Part 
142  reflects  a  change  in  CFTC  policy  to 
permit  indenuiification  which  would 
help  alleviate  this  problem  and  afford 
CFTC  employees  the  same  protection 
now  given  to  other  federal  employees  in 
the  Department  of  Justice,  Small 
Business  Administration  and 
Department  of  Health  and  Human 
Services,  where  similar  rules  have  been 
adopted.  

This  modification  of  CFTC  policy 
permits,  but  does  not  require,  the 
Commission  to  indemnify  a  Commission 
employee  who  suffers  an  adverse 
judgment  verdict,  or  monetary  award, 
provided  that  the  actions  giving  rise  to 
the  award  were  taken  within  the  scope 
of  employment  and  that  such 
indemnification  is  in  the  interest  of  the 
United  States  as  determined  by  the 
Commission.*  The  CFTC  policy  is 
designed  to  complement  the  protections 
afforded  by  the  FTCA  by  permitting 
indemnification  for  adverse  judgments 
stemming  from  constitutional  and 
federal  statutory  torts.  The  policy  also 
allows  the  Commission  to  settle  a  claim 
brought  against  an  employee  in  his  or 
her  individual  capacity  by  the  payment 
of  Commission  funds,  upon  a 
determination  by  the  Commission. 
However,  absent  exceptional 
circumstances,  the  Commission  will  not 
agree  either  to  indemnify  an  employee 
or  to  settle  a  suit  before  entry  of  an 
adverse  judgment 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  aeq.,  requires  agencies  to 
consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  anticipated  that 
these  new  regulations,  which  deal  solely 
with  internal  rules  governing 
Commodify  Futures  Trading 
Commission  personnel,  will  impose  any 
new  burden  on  small  entities. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies 
pursuant  to  5  U.S.C.  605(b)  that  the  rule 
promulgated  herein  will  not  have  a 


'  Th«  oRicer  or  employee  will  generally  be 
entitled  to  legal  representation  by  the  Department 
of  luitice  under  28  CFR  50.15-50.1A. 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworit  Reduction  Act 

The  rule  adopted  herein  does  not 
contain  a  collection  of  information 
requirement  nor  an  "information 
collection  request"  within  the  meaning 
of  44  U.S.C.  3502(4],  and  relates  solely  to 
CFTC  management  and  personnel. 
Therefore,  the  Commission  has 
determined  that  the  provisions  of  the 
Paperwork  Reduction  Act  do  not  apply 
to  this  rule. 

Waiver  of  Public  Notice  and  Comment 

The  following  regulations  shall  be 
effective  immediately.  The  Commission 
finds  that  the  amendments  relate  solely 
to  agency  organization,  practice  and 
procedure  and  that  the  public 
procedures  and  publication  prior  to  the 
effective  date  of  the  amendments,  in 
accordance  with  the  Administrative 
Procedure  Act  as  codified,  5  U.S.C.  553, 
are  not  required. 

List  of  Subjects  in  17  CFR  Part  142 

Commodify  futures,  Administrative 
practice  and  procedure.  Government 
employees.  Employment  Tort  claims. 

For  reasons  stated  in  the  preamble. 
Part  142.  as  set  forth  below,  is  added  to 
Title  17  of  the  Code  of  Federal 
Regulations. 

PART  142— INDEMNIFICATION  OF 
CFTC  EMPLOYEES 

142.1  Purpose  and  scope. 

142.2  Policy. 
Authority.  7  U.S.C.  4a(j). 

9 142.1    Purpose  aitd  scope. 

This  Part  sets  forth  the  policy  and 
procedure  with  respect  to  the 
indemnification  of  Commission 
employees  who  are  sued  in  their 
individual  capacities  and  suffer  an 
adverse  judgment  as  a  result  of  conduct 
taken  within  the  scope  of  employment. 
(For  purposes  of  this  Part  the  term 
Commission  employees  includes  all 
present  and  former  Commissioners  and 
employees  of  the  Commission).  This  Part 
is  intended  to  provide  indemnification 
for  adverse  judgments  for  constitutional 
and  federal  statutory  toris  excepted 
from-the  Federal  Tort  Claims  Act 
exclusive  remedy  provision  28  U.S.C. 
2679(b)  (as  amended  by  the  Federal 
Employees  Liability  Reform  and  Tort 
Compensation  Act  of  1988  (Pub.  L  100- 
694]).  In  any  lawsuit  which  is  filed 
against  the  employee  alleging  a  common 
law  tort  occiuring  within  the  scope  of 
employment  the  United  States  may  be 
substituted  for  the  individual  employee 
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and  any  liability  which  may  be  found 
will  be  assessed  against  the  government 
pursuant  to  the  Federal  Employees 
Liability  Reform  and  Tort  Compensation 
Act  of  198& 

S  142.2    PoNcy. 

(a)  The  Commission  may  indemnify  its 
employees  by  the  payment  of  available 
funds,  in  whole,  or  in  part  for  any 
verdict,  judgment  or  other  monetary 
award  which  is  rendered  against  any 
employee,  provided  that  the  conduct 
giving  rise  to  the  verdict,  judgment  or 
award  was  taken  within  Uie  scope  of  his 
or  her  employment  with  the  Commission 
and  that  such  indemnification  is  in  the 
interest  of  the  United  States,  as 
determined  by  the  Commission. 

(b)  The  Commission  may  settle  or 
compromise  a  personal  damage  claim 
against  its  employee  by  the  payment  of 
available  funds,  at  any  time,  provided 
the  alleged  conduct  giving  rise  to  the 
personal  damage  claim  was  taken 
within  the  scope  of  employment  and 
that  such  settlement  is  in  the  interest  of 
the  United  States  as  determined  by  the 
Commission  in  its  discretion. 

(c)  Absent  exceptional  circumstances, 
as  determined  by  the  Commission,  the 
Commission  will  not  entertain  a  request 
either  to  agree  to  indemnify  or  to  settle  a 
personal  damage  claim  before  entry  of 
an  adverse  verdict  judgment  or 
monetary  award. 

(d)  When  an  employee  of  the 
Commission  becomes  aware  that  an 
action  may  be  or  has  been  filed  against 
the  employee  in  his  or  her  individual 
capacity  as  a  result  of  conduct  taken 
within  the  scope  of  his  or  her 
employment,  the  employee  should 
immediately  notify  the  Commission's 
Office  of  General  Counsel  that  such  an 
action  is  pending  or  threatened. 

(e)  The  employee  may  thereafter 
request  either  (1)  indemnification  to 
satisfy  a  verdict,  judgment  or  award 
entered  against  the  employee  or  (2) 
payment  to  satisfy  the  requirements  of  a 
settlement  proposal.  The  employee  shall 
submit  a  written  request  with 
documentation  including  copies  of  the 
verdict  judgment,  award  or  settlement 
proposal,  as  appropriate,  to  the  head  of 
his  or  her  division  or  office,  who 
thereupon  shall  submit  to  the  General 
Counsel,  in  a  timely  manner,  a 
recommended  disposition  of  the  request. 
The  General  Counsel  shall  also  seek  the 
views  of  the  Department  of  Justice.  The 
General  Counsel  shall  forward  the 
request,  the  division  or  office's 
recommendation  and  the  General 
Counsel's  recommendation  to  the 
Commission  for  decision. 

(f)  Any  payment  under  this  section 
either  to  indemnifv  a  Commodity 


Futures  Trading  Commission  employee 
or  to  settle  a  personal  damage  claim 
shall  be  contingent  upon  the  availabilify 
of  appropriated  funds  of  the  Commodify 
Futures  "Trading  Commission. 

Issued  in  Washington.  DC  on  )une  7, 1980. 

By  the  Commission. 

Jean  A  Webb. 

Secretary  of  the  Commission,  Commodity 
Futures  Trading  Commission. 

[PR  Doc.  89-14053  Filed  6-13-89:  8:45  am] 
MixiNQ  coot,  easi-oi-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  1S4 

[Docket  No.  RM89-13-000;  Order  No.  514] 

Revision  of  Formula  for  Computing 
Monttily  Carrying  Ctiarges  in  PGA 
Filings;  Interim  Rule 

Issued  June  a  1969. 

aqcncy:  Federal  Energy  Regulatory 

Commission. 

action:  Interim  Rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  interim  rule  to  revise  the 
formula  used  to  compute  the  monthly 
carrying  charge  rate  for  Account  No.  191 
carrying  charges  required  in  the 
Commission's  Purchased  Gas 
Adjustment  (PGA)  filings.  Under  the 
revised  regulations,  the  daily  interest 
rate  to  be  determined  in  the  second  step 
of  the  carrying  charges  formula  in 
S  154.305(h)(4)  of  the  Commission's 
regulations  must  be  expressed  to  the 
nearest  one  ten-thousandth  of  one 
percent  [i.e.,  rounded  to  the  sixth 
decimal  place).  The  Commission's 
regulations  currently  require  the  daily 
interest  rate  to  be  expressed  to  the 
nearest  one  one-hundredth  of  one 
percent  [i.e..  rounded  to  the  fourth 
decimal  place).  The  Commission  is 
amending  its  regulations  in  this  interim 
rule  while,  at  the  same  time,  seelcing 
comments  on  the  change.  The 
Commission  will  issue  a  final  rule  in  this 
proceeding,  after  reviewing  these 
comments. 

DATES:  The  effective  date  of  this  interim 
rule  is  June  8, 1989.  Comments  must  be 
filed  on  or  before  July  24, 1989. 

ADDRESS:  An  original  and  14  copies  of 

all  written  comments  on  this  interim  rule 
must  be  filed  in  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426  and  should 


refer  to  Docket  No.  RM89-13-000  on  the 
outside  of  the  envelope  and  on  all 
doctunents  submitted  to  the 
Commission. 

R>R  FURTHER  MFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Counsel  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 

aduiti on  to  publishing  the  full  text  of  tiiis 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parify,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  interim  rule 
will  be  available  on  CIPS  for  30  days 
■from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426. 

Before  Commissioner  Martha  O.  Hesse. 
Chairman:  Charles  G.  Slalon.  Charles  A. 
Trabandt.  Elizabeth  Anne  Moler  and  Jerry  J. 
Langdon. 

Revision  of  Formula  for  Computing 
Montlily  Carrying  Charges  in  PGA 
Filings. 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  an 
interim  rule  revising  the  formula  used  to 
compute  the  monthly  carrying  charge 
rate  for  Account  No.  191  carrying 
charges  required  in  the  Commission's 
Purchased  Gas  Adjustment  (PGA) 
filings.*  Under  the  revised  regulations, 
the  daily  interest  rate  to  be  determined 
in  the  second  step  of  tlie  carrying 
charges  formula  in  5  154.305(h)(4)  of  the 
Commission's  regulations  must  be 
expressed  to  the  nearest  one  ten- 
thousandth  of  one  percent  [i.e.,  rounded 
to  the  sixth  decimal  place).  The 
Commission's  regulations  currently 


'  See  18  CFR  154.305(h)  (1988). 
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require  the  daily  interest  rate  to  be 
expressed  to  the  nearest  one  one- 
hundredth  of  one  percent  (i.e.,  rounded 
to  the  fourth  decimal  place).  The 
Commission  is  amending  its  regulations 
in  this  interim  rule  while,  at  the  same 
time,  seeking  comments  on  the  change. 
After  reviewing  the  comments,  the 
Commission  will  issue  a  final  rule  in  this 
proceeding. 

//.  Background 

The  Commission  permits  natural  gas 
pipeline  companies  to  recover  changes 
in  the  cost  of  purchased  natural  gas 
through  a  purchased  gas  adjustment 
clause  proceeding  as  an  alternative  to 
recovering  these  costs  in  a  general  rate 
proceeding  pursuant  to  section  4  of  the 
Natural  Gas  Act.* 

The  Commission's  current  PGA 
regulations  '  require  a  natural  gas 
pipeline  company  to  determine  its 
oiferrecovered  or  underrecovered 
purchased  gas  costs  each  month  and  to 
either  credit  or  debit  these  amounts  to 
Account  No.  191  of  the  Uniform  System 
of  Accounts.^  Additionally,  the 
Commission's  regulations  require  a 
pipeline  to  compute  carrying  charges  on 
the  pipeline's  Account  No.  191 
balances.*  According  to  the 
Commission's  regulations,  a  pipeline 
must  compute  the  monthly  carrying 
charge  by  multiplying  the  carrying 
charge  rate  s]}ecified  in  S  154.305(hn4) 
by  the  carrying  charge  base  specified  in 
S  154.305(h)(3).  The  pipeline's  carrying 
charge  base  is  calculated  for  the 
refunds,  revenue  credits  or  billing 
adjustments  subaccount  and  a  separate 
carrying  charge  base  is  calculated  for  all 
other  subaccounts  in  Account  No.  191. 
Under  1 154.305(h)(4),  the  pipeline's 
monthly  carrying  charge  rate  is 
calculated  by  dividing  the  annualized 
quarterly  rate  provided  for  in 
{  154.67(c](2](iii)(A)  of  the  Commission's 
regulations  by  the  number  of  days  in  the 
year,  and  then  multiplying  the  result  by 


the  number  of  days  in  the  applicable 
month. 

The  Commission's  current  PGA 
regulations  specifically  require  that  each 
result  in  the  formula  for  determining  the 
carrying  charge  rate  must  be  expressed 
to  the  nearest  one  one-hundredth  of  one 
percent,  i.e.,  rounded  to  the  fourth 
decimal  place.*  The  Commission  added 
this  specific  requirement  in  its  current 
PGA  regulations  to  ensure  that  pipelines 
compute  their  interest  rate  factors  for 
carrying  charges  in  the  same  manner.'' 

Recently,  the  Commission  has  granted 
several  pipelines  a  limited  waiver  of  the 
carrying  charges  formula  in 
§  154.30S(h)(4)  to  permit  them  to  express 
the  daily  interest  rate  calculated  under 
S  154.305(h)(4)(ii),  the  second  step  of  the 
carrying  charges  formula,  to  the  nearest 
one  ten-thousandth  of  one  percent.*  The 
Commission  granted  these  waivers 
because  a  Commission  staff  study  found 
that  expressing  the  daily  interest  rate  in 
the  second  step  of  the  carrying  charges 
formula  to  the  nearest  one  one- 
hundredth  of  one  percent  creates 
variances  between  the  de  facto  annual 
rate  used  to  compute  carrying  charges 
on  a  pipeline's  Account  No.  191  balance 
and  the  annual  rate  used  to  calculate 
refunds  for  a  general  NGA  section  4  rate 
proceeding  according  to 
1 154.67(c)(2)(iii)(A)  of  the  Commission's 
regulations.* 

///.  Discussion 

Commission  staff  studied  the 
difference  between  the  de  facto  annual 
interest  rates  obtained  by  using  four 
different  roundirig  factors  for  the  second 
step  of  the  carrying  charges  formula  in 
i  154.305(h)(4)  and  the  original  annual 
interest  rate  calculated  on  refunds  in 
accordance  widi  1 154.e7(c)(2)(iii)(A). 
while  still  rounding  the  final  step  in  the 
carrying  charges  formula,  the  monthly 
interest  rate,  to  one  one-hundredth  of 
one  percent,  i.e.,  four  decimal  places.'" 


*  15  U.S.C  717(c)  (1962).  The  prtxxdurat  for 
recovering  purchased  gat  coata  in  an  NGA  aection  4 
general  rale  proceedinga  are  provided  in  1 1S4JI3  of 
the  Commiaaion't  regulaliona.  See  IS  CFR  1M.63 
(1968). 

■  Reviiiona  to  the  Purchaaed  Cat  Adjuttmenl 
Regulationa.  Order  No.  4d3,  S2  FR  *3M*  (Nov.  17, 
1967):  III  FERC  Stala.  and  Rega.  1  30.778  (Nov.  la 
1967):  52  FR  4&407  (Dec.  22. 1967):  III  FERC  Slata. 
and  Rega.  1 3a78B  (Dec.  16. 1967):  53  FR  3364  (Feb.  5, 
1968):  Ul  FERC  SUU  and  Rega.  1  3a796  (|an.  2S. 
1966):  mh-g.  53  PR  7406  (Mar.  B.  1986).  Ill  FERC 
Slala.  and  Regs.  1 3a7W  (Mar.  2. 1988);  S3  FR  11.991 
(Apr.  12. 1966).  lU  FERC  Slata.  and  Rega.  1  30.802 
(Apr.  6. 1986):  53  FR  12.676  (Apr.  18. 1986):  Ul  FERC 
Slata.  and  Reg*.  1  30803  (Apr.  12. 1966):  53  FR  13.254 
(Apr.  22. 1968)  Ul  FERC  Slata.  and  Rega.  \  30,806 
(Apr.  16. 1966). 

•  18  CFR  Part  201  (1968). 
•l8CFRlS4J09(h)(ig68). 


•  See  18  CFR  154.305(1) )(4)  (ii)  and  (iii)  (1968). 

*  Prior  to  Order  No.  483  eatabliahing  the 
Commitiion't  current  PGA  regulationa,  pipelinea 
would  itart  with  the  average  prime  rate  for  each 
calendar  quarter  and  then  uae  their  own 
compulation  to  arrive  at  the  monthly  intereit  rale 
factor.  For  example,  a  pipeline  might  take  the 
annual  quarteriy  intereat  rate  and  divide  It  by  either 
twelve  or  366  to  determine  a  daily  intereat  rate.  The 
pipeline  would  then  round  the  daily  intereat  rate  to 
whatever  decimal  place  the  pipeline  preferred. 
Finally,  the  pipeline  would  multiply  the  daily 
intereat  rate  by  \he  number  of  dayi  in  the  month, 
expreaaed  to  one  one-hundredth  of  one  percent,  to 
arrive  at  the  monthly  intereat  rale. 

*  Algonquin  Cat  Trantmittion  Co„  IX)cket  No. 
TA8e-20-001,  46  FERC  1 61,307  at  62.266  (Mar.  23. 
I960):  Alabama-Temwaaee  Natural  Caa  Company, 
Docket  No.  TASO-ll-OOa  46  FERC  1 61,420  (Mar.  31. 
1980). 

•  18  CFR  154.67(c)(2)(iii)(A)  (1966). 
■"The  Committion't  ttudy  it  attached  at 

Appendix  A. 


The  Commission's  study  shows  that 
calculations  expressing  the  daily 
interest  rate  in  the  second  step  of  the 
carrying  charges  formula  in 
S  154.305(h)(4)  to  the  sixth,  eighth  or 
float  *  *  decimal  places  does  not  create 
any  significant  variance  with  the  annual 
rate  used  to  calculate  refunds  in 
§  154.67(c)(2)(iii)(A)  of  the  Commission's 
regulations,  but  that  expressing  it  to  the 
fourth  decimal  place  does  create  a 
significant  variance.  In  fact,  the 
calculations  for  sixth,  eighth  or  float 
decimal  places  result  in  similar  final 
monthly  interest  rates. 

Commission  staff  also  prepared  a 
worksheet  highlighting  the  percentage  of 
distortions  or  variances  between  the  de 
facto  annual  rate  used  in  the  second 
step  of  the  carrying  charges  formula  on 
the  Account  No.  191  balance  and  the 
annual  rate  calculated  for  refunds  in  a 
pipeline's  latest  NGA  section  4  rate 
filing  pursuant  to  S  154.67(c)(2)(iii)(A)  of 
the  Commission's  regulations.'* 

The  distortion  in  the  final  carrying 
charge  interest  rate  on  a  pipeline's 
Account  No.  191  balance  violates  the 
principle  underlying  the  PGA 
regulations  that  the  carrying  charges  on 
Account  No.  191  must  equal  the  current 
interest  rate  on  pipeline  refunds 
prescribed  by  the  Commission  in 
S  154.87(c)(2)(iii)(A)  of  its  regulations. 
The  PGA  regulations  are  designed  to 
ensure  that  the  piplelines  and  their 
customers  are  in  the  same  financial 
position  that  they  would  have  been  in  if 
there  had  been  no  delay  in  the  recovery 
of  the  overcharges  or  undercharges  held 
in  a  pipeline's  Account  No.  191.'* 

The  Commission  is  revising 
S  154.305(h)(4)(ii)  of  its  regulations  to 
require  that  the  daily  interest  rate  must 
be  expressed  to  the  nearest  one  ten- 
thousandth  of  one  percent  [i.e..  rounded 
to  the  sixth  decimal  place).  This  will 
substantially  eliminate  the  distortions  in 
the  calculations,  so  as  to  ensure  that 
there  is  no  significant  variation  between 
the  interest  rate  determined  under 
i  154.67(c)(2)(iii)(A)  for  re^mds  in  a 
pipeline's  NGA  section  4  general  rate 
proceeding  and  the  carryinif^harge  rate 
determined  under  S  154.305(h)(4)  for 
Account  No.  191  balances  in  a  pipeline's 
PGA  filing.  Thus,  the  carrying  charges 


> '  /.•„  uaing  no  rounding  factor  at  all. 

'  *  See  Appendix  B. 

■'See  Modification  of  Purchased  Cat  Cost 
Adjuttmenl  Claute  Regulationa.  Order  No.  13. 43 
F.R.  50,187  (Oct.  27,  1978),  FERC  Statt.  ft  Regs. 
IRegulationt  Preambiet  1977-19811 1 30,020A  (1978): 
and  Natural  Cat  Policy  and  Procedures:  Final 
Regulation  and  Requetl  for  Commentt.  Order  No. 
47.  44  FR.  53,493  (Sept.  14. 1979).  FERC  Statt.  ft 
Regi.  IRegulationt  Preambles  1977-1961)  13a063 
(Sept.  la  1979). 
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calculated  in  pipelines'  PGA  filings  will 
more  accurately  reflect  the  financial 
position  of  the  pipelines  and  their 
customers  for  overrecovery  and 
underrecovery  of  certain  accounts. 

IV.  Administrative  Findings  and 
Effective  Date 

The  Commission  is  revising  the 
carrying  charge  rate  computation 
formula  by  amending  S  154.305(h)(4)(ii) 
in  an  interim  rule  prior  to  providing  a 
notice  and  obtaining  comments,  as 
generallly  required  by  the 
Administrative  Procedure  Act  (APA)  for 
any  rulemaking  proceeding.'*  In 
addition  to  the  reasons  set  forth  above, 
the  Commission  is  invoking  exceptions 
to  this  requirement  in  order  to  provide 
an  immediate  generic  remedy  to 
pipelines,  and  to  ensure  uniform 
treatment  of  all  pipelines  at  the  earliest 
date  possible.  It  also  will  render 
unnecessary  the  filing  of  further 
petitions  by  pipelines  for  limited  waiver 
of  the  carrying  charges  formula  in 
§  154.305(h)(4). 

The  Commission,  therefore,  finds  good 
cause  to  issue  this  rule  without  prior 
notice  and  comment.  The  Commission 
believes  the  pubHc  interest  is  best 
served  in  this  instance  with  the 
promulgation  of  an  interim  rule 
consistent  with  the  Commission's 
underlying  principle  that  the  carrying 
charge  rate  on  Account  No.  191  balances 
must  accurately  represent  the  interest 
rate  calculated  for  refunds  in  pipelines' 
NGA  section  4  general  rate  filings. 

This  interim  rule  is  effective  June  8, 
1989. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
generally  requires  a  description  and 
analysis  of  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  pipelines  affected  by  this  rule  are 
too  large  to  be  considered  "small 
entities"  within  the  meaning  of  the 
Act.'*  Accordingly,  the  Commission 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


'*S  U.S.C  553  (b)  and  (c)  (1982). 

■•5  U.S.C  601-612  (1982). 

"The  act  definet  a  "small  entity"  at  a  small 
business,  a  tmall  not-for-profit  enterprise  or  a  small 
governmental  jurisdiction.  5  U.S.C  601(b)  (1982).  A 
"small  business"  is  defined  by  reference  to  section  3 
of  the  Small  Business  Act.  as  an  enterprise  which  it 
"independently  owned  and  operated  and  which  it 
not  dominant  in  its  Held  of  operation."  S  U.S.C. 
6.32(a)  (1962).  • 


VI.  National  Environmental  Policy  Act 
Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.'^  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.'*  This  rule 
involves  the  review  of  natural  gas  rate 
filings  and  establishment  of  rates  for  the 
transportation  and  sale  of  natural  gas 
under  sections  4  and  5  of  the  Natural 
Gas  Act.  Pursuant  to  §  380.4(a)(25)  of  the 
Commission's  regulations,  the 
establishment  of  such  rates  is 
categorically  excluded  from  these 
statements."  The  Commission, 
therefore,  will  not  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement  for  this 
rule. 

VII.  Paperwork  Reduction  Act  . 
Statement 

The  Paperwork  Reduction  Act '"  and 
the  Office  of  Management  and  Budget 
(OMB)  •'  require  that  0MB  approve 
certain  information  collection 
requirements  imposed  by  agency  rule. 
This  final  rule  does  not  change  the 
information  collection  requirements 
approved  by  OMB.  The  rule  simply 
changes  the  decimal  place  that  must  be 
used  in  expressing  the  daily  interest  rate 
in  S  154.305(h)(4)(ii),  the  second  step  of 
the  carrying  charges  formula  in 
§  154.305(h)(4)  of  the  Commission's 
regulations.  Tlie  Commission,  therefore, 
is  not  required  to  notify  OMB  of  this 
technical  change. 

VIII.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments  on  the  interim 
rule  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20526.  Comments 
should  refer  to  Docket  No.  RM89-13-000 
on  the  outside  of  the  envelope  and  on  all 
documents  submitted  to  the 
Commission.  Fourteen  copies  should  be 
submitted  with  the  original. 

Comments  must  be  filed  on  or  before 
July  24, 1989.  Copies  of  the  written 
comments  may  be  obtained  from  the 
Commission's  Division  of  Public 


'^Regulations  Implementing  National 
Environmental  Policy  Act.  52  FR.  47.897  (Dec.  17. 
1987):  III  FERC  Slats,  ft  Regs.  1 30,783  (Dec.  10. 1987). 

'•18  CFR  380.4  (1989). 

'•  18  CFR  380.4(a)(25)  (1989). 

••44U.S.C  3501-3530(1982). 

"5CFR  1320.13  (1969). 


Information.  Room  1000,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Comments  are  available  for 
public  inspection  during  business  hours 
at  the  same  location.  Also,  copies  of 
comments  will  be  available  for 
purchase. 

List  of  Subjects  in  18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  154.  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commission. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

PART  154— RATE  SCHEDULE  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  5  U.S.C.  717- 
717w  (1982);  Depaiiment  of  Energy 
Organization  Act  42  U.S.  7102-7352  (1982): 
EO.  12009.  3  CFR  1978  Comp.,  p.  142; 
Independent  Offices  Appropriations  Act.  31 
U.S.C.  9701  (1982). 

2.  In  S  154.305.  paragraph  (h)(4)(ii)  is 
revised  to  read  as  follows: 

S  154.305    Annual  PGA  fMng. 

(h)  Carrying  charges.  *  •  • 
(4)  Carrying  charge  rate.  *  •  • 
(ii)  Dividing  the  annual  rate  by  365  or 
366.  if  a  leap  year,  to  compute  a  daily 
interest  rate,  expressed  to  the  nearest 
one  ten-thousandth  of  one  percent:  and 

Note:  These  appendices  will  not  be 
published  in  the  Code  of  Federal  Rpgulalions 

Appendix  A — Study  of  Deomal  Place 
Distortion  in  PGA  Carrying  Cliarges 
Computations 

The  following  charts  show  the  results  of 
using  different  rounding  factors  or  no 
rounding  factor  at  all,  i.e..  allowing  the 
decimal  place  to  float,  to  compute  the  daily 
interest  rate  and  the  resulting  monthly 
interest  rates  for  PGA  carrying  charges 
pursuant  to  S  154.305(h)(4)  (ii)  and  (Iii)  of  the 
Commission's  regulations.  The  Summary 
Sheets  compare  the  results  of  using  four 
different  rounding  factors  for  each  month  in 
the  study.  As  can  be  seen  from  the  Summary 
Sheets,  the  calculations  using  six.  eight  or 
floating  decimal  places  result  in  like  monthly 
interest  rates. 

Column  (1)  on  the  Summary  Sheets  gives 
the  decimal  place  that  was  used  for  the 
second  step  of  the  monthly  interest  rate.  The 
working  papers  which  support  these 
Summary  Sheets  and  from  which  these 
Figures  are  taken  appear  in  Column  (2). 
Likewise,  the  Une  Numt>er  where  the  figure 
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can  be  found  i«  given  in  Cohimn  (3).  Coiumne 
(4)  (5)  end  (6)  khow  the  annual  interest  rate, 
the  monthly  intereat  rate  and  the  de  facto 
(effective)  rate.  Column  (4)  ahowt  the 
monthly  effective  rate  ai  computed  on  the 
various  backup  examples.  Column  (S)  shows 
the  effective  annual  rale  obtained  by 
reveraing  the  calculations.  That  is,  each 
monthly  carrying  charge  factor  calculated  by 
the  divers  methods  is  annualized.  As  may  be 
seen  by  the  example  for  the  month  of 
January,  on  Line  One,  when  four  decimal 
places  are  used  pursuant  to  8 154.305,  the 
annual  rate  is  10.96  percent  even  though  the 
published  refund  rate  is  12  percent 

Likewise  for  April,  the  interest  rate 
calculation  using  four  decimal  places  again 
results  in  an  annual  rate  of  ia08  percent 
instead  of  the  9.39  percent  resulting  from  the 


calculations  which  are  expressed  to  the  six 

and  eight  decimal  places  as  well  as  the  float 
(not  rounded  at  all).  The  results  in  the 
summaries  for  |uly  and  November  follow  suit. 

The  second  type  of  example  shows  the 
computations  behind  the  interest  rates  in  the 
Summary. 

The  amounts  in  Example  A  are  computed 
using  a  rounding  factor  of  four,  i.e.,  in. 
accordance  with  Order  No.  483,  the  daily 
interest  rate  is  expressed  to  four  decimal 
places  in  the  step  to  determine  the  daily 
interest  rate  for  the  computation  to  determine 
the  monthly  interest  rate  to  be  used  to 
calculate  carrying  charges.  As  is  shown, 
calculating  the  daily  rate  rounded  to  one  one- 
hundredth  of  one  percent  results  in  an  annual 
interest  rate  of  10.98  percent  in  three  of  the 


four  months  for  whidi  the  calculation 
occurred. 

The  amounts  in  Example  B  are  computed 
using  a  rounding  factor  of  six,  Le.,  the 
quotient  is  rounded  to  six  decimal  places  in 
the  second  step  to  determine  the  daily 
interest  rate  for  the  computation  to  determine 
the  monthly  interest  rate. 

The  amounts  in  Example  C  are  computed 
using  a  rounding  factor  of  eight,  i.e.,  the 
quotient  is  rounded  to  eight  decimal  places  in 
the  second  step  to  determine  the  monthly 
interest  rate. 

The  amounts  in  Example  D  are  computed 
using  a  floating  decimal  factor,  i.e.,  the 
quotient  is  not  rounded  in  the  second  step  to 
determine  the  daily  interest  rate  for  the 
computation  to  determine  the  monthly 
interest  rate. 


ExAMPt^  A.— Carrying  Charge  Rates  per  9 1 

154.305(h)              , 

Line 
Na 

Month 

(1) 

AnnuK 

rata 

In 
year 

P)Mhrraia 
(l)/(2) 

(4)  No 
daysm 
month 

(5) 

Momniy 

rate  (3M4) 

(6)  Ctieck  (5)/ 

(7)  tSiftarance 
<1H6) 
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t 

J«  „...._     

.'. 
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0.0034 
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1 
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366 
366 
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O.OOOJ 
O.UUUJ 
O.OUUi 
0.0004 

31 
30 
31 
30 

0.0093 
0.009 
0.0093 
0.012 

0.1098 
0.1096 
0.1096 
0.1464 

0.0102 
-a0164 

9 

^                                           

-0.0044 

4 

•^  -    . 
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Example  B.— Carrying  Charge  Computations  Rounded  to  Six  Decimal  Places 


Une 
Na 

Month 

(1) 

Annual 
rata 

(2) 
Na 

r 

y» 

(3)  Daly  rate 

(4)  No. 
daysm 
montti 

(5) 

Monthly 

rate  <3M4) 

mOwckC^ 
W(2) 

(7)0Marenca 
(1H6) 

1 

2 

Jan. __ _..- 

Am               

0.12 
0.0034 
0.1064 
0.1428 

306 
366 
366 
366 

35o  b 

31 
30 
31 
30 

0.0102 
0.0077 
0.0060 
0.0117 

0.120426 
0.09394 
0.105077 
0.14274 

-0.000426 
-0.00054 

9 

M 

0.000323 

4 
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Example  C— Carrying  Charge  Computations  Rounded  to  Six  Decimal  Places 


Una 
Na 

Monti) 

A^ 

rata 

year 

(^  Daily  rata 

(4)  No. 
daysm 
month 

(5) 

Monthly 

rate  (3M4) 

(6)  Chech  <5)/ 
(4)*(2) 

(7)  Difference 
(1H6) 

1 

2 

Jm     

0.12 
0.0934 
0.1064 
0.1428 

366 
366 
366 
366 

a0003?787 
0.00025519 
0.00028796 
0.00039016 

31 
30 
31 
30 

0.0102 
0.0077 
0.0069 
0.0117 

0.12042581 
0.00394 
0.10507742 
0.14274 

-0.00042581 
-a00054 

3 

^       

0.00032256 

4 

Mqy       ,                  ,, 
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ExAMPU  P.— Carrying  Charge  Computations  With  Floating  Decimal  Places* 


Una 
No. 

Month 

raia 

year 

(3)  Daily  rata 
(l)/(2) 

(4)  No. 
days  in 
month 

(5) 

Monthly 
rate  (3)(4) 

(6)  Check  (5)/ 
(4)*(2) 

(7)  Difference 
(1H6) 

1 
2 
3 

4 

Jm* 

0.12 
00934 
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0.1428 

366 
366 
366 
366 

0.000327868 
0.00025519 
0.00028796 
0.UUUJ9016 

31 
30 
31 
30 

0.0102 
0.0077 
0.0069 
0.0117 

b  o  b  b 

0.0004258065 

Apr..-.- „ 

Jul _ _ „ 
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-0.00054 
0.000923 
000006 

*  For  dtapiay  purposea,  8w  numlMr  o(  decimal  places  is  limited  to  10  placaa. 
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Summary  Sheet  L— Interest  Rate  Computation  Comparison 


Una  No.  and  carrying  charge  rate  computation  per 


(1) 


From 
example 


(2) 


Line 
numt>er 


(3) 


Refund 
interest  rate 
from  col.  (1) 

(percent) 

(4) 


Monthly  rate 
from  col.  (5) 
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1^00 
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9.34 
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9.34 
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0.0102 
0.0102 
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0.009 
0.0077 

Qxxyn 
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12.04 
12.04 
12.04 
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9.39 
9.39 
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Summary  Sheet  II.— Interest  Rate  C^jmputation  Comparison 


Lirw  No.  and  carrying  charge  rate  computatkm  per 
(1) 

From 
example 

(2) 

Line 
numtMr 

(3) 

Refund 
intarest  rate 
tromcol.  (1) 

(percent) 

(4) 

Monthly  rale 
tromcol.  (5) 

(5) 

cive^pw 
annuel  rale 
irom  col  (6) 

(percano 

(6) 

1  Sec  154.305.... 

July 

A 
B 
C 
D 

A 
B 
C 
D 

3 
3 
3 
3 

4 
4 
4 
4 

10.54 
10.54 
10.54 
10.54 

14.28 
14.28 
14.26 
14.26 

0.0093 
0.0069 
0.0069 
0.0069 

0.012 
0.0117 
0.0117 
0.0117 

10  90 

2  Six  Dec 

10.51 

3  Eight  Dec 

1051 

4  Ftotf 

10  51 

1  Sec.  154.305.... 

■  III,,-.-, a,  -  ■ 

ivowfnDVi 

14.64 

2  Six  Dec ._ 

14.27 

3  Eight  Dec 

14.27 

4  FkMit 

14.27 

Appendix  B 

This  work  sheet  highlights  the 
percentage  of  distortions.  The 


percentage  of  error  that  occurs  for  an 
annual  interest  rate  of  5.48  percent  is 
33.33  percent  and  the  percentage  of  error 


for  an  annual  interest  rate  of  9.12 
percent  is  20  percenL    -^ 


An  example  of  the  distortion  caused  by  rounding  the  intermediate  step  by  four  places. 


Imerest  Rate 

per  154.67 

(percent) 

(a) 


Daily  Rale  CoL 
(a)/365 


(b) 


Da  Facto 
AnnuriRale 
Col  (b)  I  365 

(percent) 

(c) 


Cakailation  using  four  decimal  places 

Cak»latk)n  using  six,  eight  or  "ftoat"  decimal  places.. 


5.48 
5.48 


0.0002 
0.00015 


7J0 
5.48 


Difference  due  to  rourxling . 
Percentage  ol  error 


Cakxilation  using  lour  dedmal  places 

Calculation  usir>g  six.  eight  or  "float"  decimal  places . 


1.83 
33.33 


9.12 
9.12 


0.0002 
0.00025 


730 
913 


Difference  due  to  rourtding. 
Percentage  of  error 


-1.82 
-20.00 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

32CFRPart1M 

(OoO  M10.S-R.  Amdt  Na  221 

CMHan  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Administrative  Remedies  for  Fraud, 
Abuse,  and  Conflct  of  Interest 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

tUMMANV:  This  final  rule  amends  Part 
199  of  Title  32.  the  regulation  which 
i  Implements  CHAMPUS,  by  adding  a 
new  section  that  sets  forth 
edministrative  remedies,  including 
exclusion,  suspension,  and  termination 
of  CHAMPUS  providers  for  fraud, 
abuse,  or  conflict  of  interest.  The  new 
section  is  designated  as  §  199.9  which 
was  previously  reserved.  This 
amendment  strengthens  the  Program's 
remedies  when  providers  or 
beneficiaries  violate  laws  pertaining  to 
fraud  or  false  claims.  This  amendment 
also  strengthens  the  Program's  remedies 
when  providers  or  beneficiaries  violate 
regulation  provisions  concerning 
Program  fraud  or  abuse.  The  new 
section  is  responsive  to  the 
Administration's  and  DoD's  concern 
with  controlling  and  reducing  fraud  and 
abuse.  The  end  result  will  be  to 
minimize  poor  quality  care  and  health 
risks  for  CHAMPUS  beneficiaries  and  to 
reduce  unnecessary  costs  to  the 
Government. 

EFFlcnvi  DATK  July  14, 1989.  For  an 
administrative  remedy  on  or  after  this 
date,  CHAMPUS  will  follow  the 
provisions  of  this  final  rule. 
AOCWCSS:  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development,  Aurora,  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-323a 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

KM  nmTMta  ink>i»i«ation  contact 
Tariq  S.  Shahid.  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-3587. 

To  obtain  copies  of  this  document,  see 
the  "AOORCSS"  section  above. 

SUPPLEMENTARY  INFORMATION:  In  PR 

Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 


the  Office  of  the  Secretary  of  Defense 
published  its  regulation.  DoD  6010.&-R. 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  Since  32  CFR  Part  199  (DoD 
6010.8-R)  was  reissued  in  the  Federal 
Renter  on  July  1, 1986  (51  FR  24008), 
with  a  new  format,  all  references  to 
section  numbers  in  this  final  rule  are  in 
accordance  with  the  new  format. 

I.  Background/Analysis 

Section  199.6(a)(4)(i)  provided  for 
denial  of  CHAMPUS  payments  for 
services  of  a  provider  found  to  have 
engaged  in  fraudulent  activities  against 
the  Program  and  for  disqualification  of 
the  provider  from  participation  in 
CHAMPUS.  In  regard  to  unnecessary 
and  poor  quality  care,  the  regulation 
provided  for  denial  of  CHAMPUS 
payments  for  services  or  supplies  that 
are  not  medically  necessary  or  that  fail 
to  meet  professionally  recognized 
standards  for  health  care,  but  was  silent 
on  the  administrative  authority  to 
exclude  providers  from  the  program  for 
such  abusive  practices. 

Section  199.6(a)(4)(ii)  authorized 
denial  of  CHAMPUS  reimbursements  for 
services  of  any  provider  determined  by 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS)  to 
have  furnished  supplies  or  services 
which  were  substantially  in  excess  of 
the  needs  of  individuals,  or  which  were 
harmful  to  individuals,  or  which  were  of 
a  grossly  inferior  quality,  and  where  the 
Secretary,  on  the  basis  of  such  a 
determination,  terminated  the 
agreement  of  that  provider  for  purposes 
of  reimbursement  under  the  Medicare 
and  Medicaid  programs.  OCHAMPUS 
has  remained  dependent  upon  the 
DHHS  determination  as  the  basis  for 
excluding  those  providers  who  engage  in 
abusive  practices.  This  weakness  in  the 
regulation  has  a  potential  for  abuse 
under  CHAMPUS  since  a  provider  could 
continue  rendering  poor  quality  or 
unnecessary  services  to  beneficiaries  of 
CHAMPUS  while  avoiding  the 
termination  by  DtiHS  by  not  doing  so 
under  the  Medicare  and  Medicaid 
programs.  Also,  CHAMPUS  can  be 
abused  by  a  provider  who  could  have 
avoided  the  termination  by  DHHS 
simply  by  electing  not  to  participate  in 
Medicare  and  Medicaid  programs. 

We  believe  that  once  a  provider  has 
been  found  to  have  a  pattern  of  ordering 
or  furnishing  services  or  supplies  for  a 
CHAMPUS  beneficiary  that  Are 
medically  unnecessary,  inferior,  or 
harmful.  CHAMPUS  should  be  able  to 
exclude  such  a  provider  from  the 
i*rogram  without  having  to  rely  on  the 
DHHS.  Such  CHAMPUS  authority  is 


needed  to  eliminate  poor  quality 
providers  from  the  I^ogram. 

We  believe  the  regulation  should 
define  fraud  and  abuse  under  the 
CHAMPUS  and  strengthen  its  authority. 
The  criminal  statutes  defining  fraud  and 
abuse  are  enforced  in  courts  of  law.  This 
final  rule  provides  for  provider 
exclusion  when  convictions  or 
judgments  involving  fraud  are  entered  in 
a  court  of  law.  In  addition,  it  establishes 
what  is  fraud  or  abuse  under  the 
CHAMPUS  by  providing  administrative 
definitions  separate  from  any  definitions 
found  in  criminal  codes. 

This  amendment  adds  a  new  section  . 
in  Part  199  that  prescribes  necessary 
definitions,  more  clearly  expresses  the 
administrative  authority,  and  provides  a 
range  of  administrative  responses  and 
remedies;  including  exclusion, 
suspension,  and  termination  from  the 
program  for  health  care  providers  for 
fraud,  abuse,  or  conflict  of  interest.  Also, 
it  authorizes  CHAMPUS  to  exclude 
those  providers  who  are  sanctioned  by 
other  health  care  programs. 

This  final  rule  provides  that  for  any 
CHAMPUS  determination  to  exclude. 
suspend,  or  terminate  a  provider,  the 
provider  be  given  an  opportunity  to 
submit  documentary  evidence  and 
written  argument  against  the  proposed 
adverse  action  or  to  submit  a  written 
request  to  present  evidence  or  argument 
orally  to  a  CHAMPUS  official.  It 
clarifies  administrative  appeal  rights, 
provides  criteria  for  reinstatement  of  a 
sanctioned  provider,  and  provides  other 
administrative  guidelines. 

Conforming  changes  to  other  sections 
of  Part  199  have  been  made  to  insure 
consistency  with  the  provisions  of  the 
new  section. 

This  amendment  is  intended  to 
facilitate  administrative  elimination  of 
poor  quality  health  care  providers  from 
CHAMPUS,  protect  the  beneficiaries, 
deter  program  violators,  and  control 
fraud  and  abuse.  The  end  result  will  be 
to  minimize  poor  quality  care  and  health 
risks  for  CHAMPUS  beneficiaries  and  to 
reduce  unnecessary  costs  to  the 
Government.  The  strengthened 
regulation  will  allow  more  aggressive 
and  more  timely  pursuit  of  suspected 
instances  of  fraud  and  abuse,  and  has  a 
potential  for  positive  impact  on  program 
costs.  The  direct  value  to  CHAMPUS 
would  include  the  fraud  and  abuse 
deterrent  effect  of  the  stepped-up 
actions  against  suspected  and 
documented  violators. 

II.  Proposed  Rule  and  Comments 

In  FR  Doc.  86-1443  appearing  in  the 
Federal  Register  on  January  24, 1986.  (51 
FR  3210),  the  Office  of  the  Secretary  of 
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Defense  published  for  public  comment  a 
proposed  amendment  regarding 
exclusion,  suspension,  and  termination 
of  CHAMPUS  providers  for  fraud, 
abuse,  and  conflict  of  interest.  We 
received  comments  from  several 
government  agencies,  two  national 
associations  related  to  mental  health 
institutions,  and  two  law  firms  that 
represent  mental  health  institutions.  We 
express  our  appreciation  to  all  the 
commenters  for  the  time  they  took  in 
providing  their  comments.  The  fallowing 
summarizes  the  comments,  suggestions, 
and  the  actions  taken. 

First,  after  additional  review,  we  have 
concluded  that  the  provisions  defming 
fraud  in  the  proposed  rule  appear  to 
include  a  more  rigorous  standard  for 
establishing  fraud  than  is  required  by 
applicable  case  law.  In  civil  cases 
involving  false  claims,  it  has  generally 
been  held  that  proof  of  intent  is 
unnecessary,  so  long  as  the  individual 
committing  the  fraudulent  act  knew  (or 
with  appropriate  inquiry,  would  have 
known)  that  the  claim  was  false.  For 
example,  see  United  States  v.  Hughes, 
585  F.2d  284  (7th  Cir.  1978)  and  United 
States  V.  Cooperative  Grain  and  Supply 
Co..  474  F.2d  47  (8th  Cir.  1973).  In 
addition,'intent  is  not  required  in  the 
majority  of  judicial  circuits  for  proof  of 
fraud  under  the  Federal  Civil  False 
Claims  Act  (31  U.S.C.  3729)  (a  practice 
expected  to  be  followed  in  enforcement 
of  the  Program  Fraud  Civil  Remedies 
Act  of  1986  (31  U.S.C.  3801)  as  it  applies 
to  CHAMPUS)  or  the  Criminal  False 
Claims  or  False  Statements  Acts  (18 
U.S.C.  287, 1001).  Accordingly,  we  have 
eliminated  the  requirement  to  prove 
intent  for  fraud  and  have  made 
necessary  revisions  in  §  199.2(b)  of  this 
final  rule. 

Three  commenters  raised  concerns 
regarding  the  definition  of  abuse. 
Essentially,  two  of  them  commented  that 
the  definition  is  too  vague  and  broad 
and  suggested  that  without  provider  pre- 
termination  hearings,  a  more  precise 
standard  for  abuse  is  needed.  The  third 
commenter  suggested  the  regulations 
should  at  least  require  that  OCHAMPUS 
make  a  finding  that  the  participants  in 
the  alleged  abuse  knew  or  should  have 
known  either  (1)  that  the  alleged 
practice  would  result  in  excessive  cost 
to  CHAMPUS:  (2)  that  the  services  or 
supplies  were  not  medically  necessary; 
or  (3)  the  services  or  care  failed  to  meet 
professionally  recognized  standards. 
These  commenters  suggested  that 
isolated  instances  of  providing 
medically  unnecessary  services  or 
waiving  patient  cost-shares  should  not 
be  construed  as  abuse. 


The  definition  of  abuse  is  reasonably 
similar  to  definitions  of  abuse 
established  under  other  health  care 
programs,  including  the  definition  used 
under  Medicare.  In  addition,  it  is 
reasonable  to  expect  providers  of  health 
care  to  be  familiar  with,  and  comply 
with,  the  recognized  standards  of  care 
established  for  their  profession;  to  be 
familiar  with  the  requirements  for  being 
an  authorized  CHAMPUS  provider  and 
the  criteria  for  CHAMPUS  coverage  of 
services  and  supplies  furnished;  and  to 
be  cognizant  of  acceptable  sotmd  fiscal 
business  and  medical  practices  or  the 
reasonable  financial  consequences  to 
CHAMPUS  and  CHAMPUS 
beneficiaries  of  the  providers'  practices. 
In  view  of  these  expectations,  we  do  not 
believe  the  definition  of  abuse  to  be  too 
vague  or  broad.  In  addition,  specific 
examples  of  fraud  and  abuse  were  set 
forth  in  the  amendment  to  provide 
further  understanding  of  the  types  of 
practices  which  are  considered  abuse 
under  CHAMPUS.  Some  revisions  have 
been  made  in  the  examples  of  abuse  in 
§  199.9.  Therefore,  we  do  not  believe 
that  OCHAMPUS  should  be  required  to 
find  that  a  provider  furnishing  medically 
unnecessary  services  that  result  in 
excessive  costs  did  so  knowingly.  Such 
a  requirement  could  create  a  loophole 
permitting  incompetent  providers  who 
are  not  knowledgeable  of  professional 
standards  to  continue  rendering  poor 
quality  care  to  our  beneficiaries.  For 
these  reasons  we  cannot  add  such  a 
requirement. 

It  was  not  our  intent  that  single, 
isolated  incidents  of  abuse  would, 
generally,  result  in  the  initiation  of 
administrative  remedies  under  this 
amendment  Unless  a  single,  isolated 
incident  is  considered  gross  and 
flagrant,  an  improper  pattern  of  practice 
will  normally  be  the  basis  of  a  fmding  of 
abuse  under  CHAMPUS.  We  are 
clarifying  this  in  the  note  that  follows 
the  defmition  of  abuse  in  §  199.2(b). 

We  also  have  added  a  new  provision 
in  S  199.9{h)(2)(i)(D)  that  will,  generally, 
give  a  provider  an  opportunity  for  a  pre- 
sanction  meeting  to  present  evidence  or 
argument  to  an  OCHAMPUS  official. 

One  commenter  pointed  out  that  the 
definition  of  abuse  used  in  the  proposed 
regulations  adopts  concepts  from  the 
Medicare  program  but  does  not  provide 
for  peer  review  organizations  (PROs). 
The  conmienter  noted  that  submitting 
claims  for  services  that  are  not 
medically  necessary  is  an  abuse  and 
this  raises  problems  for  residential 
treatment  centers  in  that  the  distinction 
between  what  is  and  what  is  not 
medically  necessary  is  open  to  more 
dispute  in  psychiatry  than  for  treatment 


in  acute  care  facilities.  This  commenter 
raised  concerns  that  these  regulations 
woidd  grant  CHAMPUS  extra  powers 
over  clinical  issues. 

OCHAMPUS  will  be  utilizing 
Medicare  PROs  for  review  of  inpatient 
hospital  care  paid  for  through  the 
diagnosis  related  group  (DRG)  method. 
For  this  reason  some  clarifications  have 
been  included  in  this  amendment  to 
increase  the  similarities  in  certain 
selected  CHAMPUS  and  Medicare 
provisions.  For  example,  the  CHAMPUS 
definition  of  appropriate  medical  care 
has  been  clarified  by  specific  reference 
to  services  being  economically 
furnished.  This  is  considered  only  a 
clarification  in  that  application  of  the 
CHAMPUS  definition  has  always 
included  the  concept  of  economically 
furnished  services. 

Aside  from  the  utilization  of  Medicare 
PROs,  an  effective  CHAMPUS  peer 
review  mechanism  currently  exists.  "Hiis 
involves  medical  reviewers  of  the 
CHAMPUS  contractors  and  reviewers 
from  national  professional 
organizations.  On  medical  issues, 
CHAMPUS  relies  on  scientific  studies, 
medical  literature,  national  professional 
assessments,  the  general  medical 
community  and  other  appropriate 
sources  for  information.  Providers  and 
patient  records  are  reviewed  by 
professionals  who  are  specialized  in 
mental  health  care  and,  with  adequate 
resources  available,  we  do  not  beUeve 
that  medical  necessity  determinations  in 
such  cases  would  be  difficult.  Further, 
with  the  submission  of  claims  or 
appeals,  providers  are  given  the 
opportunity  to  submit  any  documentary 
evidence  in  support  of  their  position.  In 
addition,  as  noted  above,  a  case  of 
abuse  will  normally  require  a  pattern  of 
providing  unnecessary  services. 

With  reference  to  the  records  related 
requirements  in  §  199.2(b),  S  199.9(b)(6), 
and  9  199.10(a)(3),  one  commenter 
suggested  that  an  adequate  account  of 
the  importance  of  the  physician-patient 
and  psychotherapist-patient  privileges 
be  taken.  The  commenter  suggested  that 
OCHAMPUS  should  provide  for 
protection  of  the  confidentiality  of 
records  %within  OCHAMPUS. 

OCHAMPUS  must  have  adequate 
access  to  records  in  order  to  conduct 
audits  and  make  determinations. 
Beneficiaries  and  providers  do  not  have 
to  provide  medical  records  to 
CHAMPUS  or  its  contractors;  however, 
failure  to  provide  access  to  medical 
records  can  result  in  the  claim  (or 
claims)  being  denied  CHAMPUS  cost- 
sharing.  The  burden  is  on  the 
beneficiary  and  provider  to  establish 
entitlement  to  CHAMPUS  cost-sharing. 
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OCHAMPUS  procedures  do  account  for 
privacy  and  confidentiality  of  records, 
and  CHAMPUS  records  are  maintained 
in  accordance  with  the  requirements  of 
the  Privacy  Act. 

With  reference  to  the  deHnitions  of 
adequate  medical  documentation  in 
1 199.2(b).  a  commenter  suggested  that 
no  provider  should  be  required  to 
comply  with  "CHAMPUS  issuances" 
unless  notice  of  the  issuance  was  sent  to 
the  provider. 

In  clarification,  "CHAMPUS 
issuances"  meant  the  CHAMPUS  Policy 
Manual  and  the  CHAMPUS  operations 
manuals  which  provide  interpretation  of 
the  CHAMPUS  regulation,  clarifying 
policy,  and  implementing  procedures. 
However,  in  this  final  rule  we  have 
made  some  minor  revisions  in  the 
definitions  of  adequate  medical 
documentation  in  8  199.2(b)  and  have 
deleted  the  reference  to  "CHAMPUS 
issuances."  In  general,  the  source  of  this 
definition  is  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  record  keeping 
requirements,  prior  final  decisions  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  and  the  CHAMPUS  regulation. 
Failure  to  produce  adequate  medical 
documentation  of  the  care  provided  is  a 
basis  for  denying  CHAMPUS  cost- 
sharing. 

Several  comments  were  received 
regarding  the  mandatory  and 
discretionary  periods  of  sanction  set 
forth  in  the  proposed  rule.  In  order  to 
simplify  the  sanction  procedures  and 
remedies,  the  pertinent  subsections  have 
been  rewritten  to  consolidate  the 
procedures  and  to  eliminate  mandatory 
sanction  periods  in  most  cases.  The  only 
mandatory  sanction  periods  which 
remain  are  those  which  are  adopted 
from  sanctions  imposed  by  other 
agencies  of  the  federal  government, 
state,  or  local  licensing  authority. 
Therefore,  except  for  cases  in  which  the 
CHAMPUS  sanction  is  imposed  solely 
on  the  basis  of  sanctions  by  other 
agencies,  the  period  of  CHAMPUS 
sanction  may  be  appealed  under 
CHAMPUS. 

Two  commenters  raised  concerns  that 
the  regulations  defining  conflict  of 
interest  in  {  199.2(b)  and  (  199.9(d)  are 
too  broad.  One  of  them  suggested  that 
an  active  duty  member  or  a  civilian 
Government  employee  should  be 
deemed  to  have  a  conflict  of  interest  in 
making  a  referral  or  influencing  a 
referral  only  when  they  or  a  close 
relative  have  a  financial  interest  in  the 
referral.  The  other  commenter  suggested 
that  the  revisions  be  made  to  include 
language  requiring  personal  gain  or 
appearance  of  impropriety  in  influencing 
referrals  to  others.  A  third  commenter 


suggested  that  we  also  consider  those 
situations  as  conflict  of  interest  where 
service  members  and  Government 
employees  have  the  apparent 
opportunity  to  exert  influence  on  the 
referrals. 

The  broader  definition  was  intended 
to  include  all  those  situations  as  conflict 
of  interest  where  an  authorized 
CHAMPUS  provider  employs  an  active 
duty  Uniformed  Service  member  or 
civilian  Government  employee  who  has 
the  opportunity  to  exert  influence  on  the 
referral  of  CHAMPUS  beneficiaries  to 
the  employing  provider.  However,  we 
have  made  necessary  revisions  in  the 
conflict  of  interest  provisions  in 
1 199.2(b)  and  §  199.9(d]  where  we  have 
maintained  the  regulatory  intent  and 
have  adopted  some  of  the  suggestions  of 
the  commenters. 

Although  no  public  comments  were 
received  on  the  "dual  compensation" 
provisions  of  the  proposed  rule,  we  have 
recently  received  comments  that  the 
CHAMPUS  regulation  may  be  overly 
broad  in  its  application  of  the  dual 
compensation  law  to  all  civilian 
employees  of  the  Government.  W6 
recognize  that  there  are  tests 
established  by  case  law  and  decisions 
of  the  Comptroller  General  for 
determining  whether  the  dual 
compensation  provisions  apply  in  each 
individual  case.  However,  in 
administering  a  program  in  which 
millions  of  claims  are  processed 
annually,  it  is  impracticable  to  apply  the 
established  tests  to  each  individual 
claim  to  avoid  expending  appropriated 
funds  in  violation  of  law.  Rather,  it  is 
necessary  to  have  an  easily 
administered  policy  which  can  be  used 
in  an  automated  claims  processing 
system  to  exclude  all  cases  in  which  a 
provider  may  be  in  violation  of  the  law. 
In  addition,  all  providers  who  fall  within 
the  general  category  covered  by  the 
"dual  compensation"  provisions  (i.e.. 
civilian  employees  of  the  Government) 
are  subject  to  Government  rules  and 
policies  regarding  "conflicts  of  interest." 
Such  rules  and  policies  prohibit  not  only 
actual  conflict  of  interest  situations  but 
also  situations  in  which  the  appearance 
of  conflict  of  interest  may  exist  Again,  it 
is  impossible  to  scrutinize  each 
individual  claim  to  ensure  that  no 
possible  violation  of  the  rules  and 
policies  regarding  conflict  of  interest 
occur  when  adjudicating  millions  of 
claims  each  year  in  a  highly  automated 
claims  processing  system.  The  fact  that 
an  individual  provider  may  not  be  able 
to  include  CHAMPUS  beneficiaries 
within  his  or  her  medical  practice  is  not 
a  primary  consideration  and  does  not 
outweigh  the  government's  interests  in 
enforcing  laws  and  policies  intended  to 


maintain  the  public's  confidence  in  the 
conduct  of  the  Government  and  its 
employees. 

"The  reason  for  the  broad  application 
of  the  dual  compensation  provisions  to 
all  Government  employees  under 
CHAMPUS.  then,  is  simply  one  of 
administrative  efficiency  following  a 
balancing  of  the  interests  involved. 
Considering  that  OCHAMPUS  is  faced 
with  the  adjudication  of  millions  of 
health  care  claims  each  year  and  given 
the  high  degree  of  freedom  among 
providers  of  health  care  to  enter  into  or 
change  their  status  of  employment  or 
associations  of  practice  on  a  daily  basis, 
it  is  deemed  administratively  impossible 
to  apply  the  established  tests  to  each 
provider  on  each  claim  to  avoid 
expending  appropriated  funds  in 
violation  of  law.  The  problem  is  further 
complicated  given  the  numerous 
interagency  arrangements  (for  example, 
resource  sharing  arrangements  between 
the  Department  of  Defense  and  the 
Veterans  Administration  in  the 
provision  of  health  care)  and  other 
unique  arrangements  existing  at 
individual  government  health  care 
facilities  whereby  civilian  employees  of 
one  agency  have  official  duties  and 
responsibilities  to  provide  health  care  to 
patients  who  are  CHAMPUS  eligible 
beneficiaries.  This  complication  may  be 
further  aggravated  if  legislation 
currently  pending  before  Congress  is 
adopted  and  CHAMPUS  fvmds  are  used 
directly  to  pay  for  care  received  by 
CHAMPUS  beneficiaries  in  Veterans 
Administration  facilities.  Finally,  in  the 
administration  of  a  health  care  program 
for  Veterans  Administration 
beneficiaries  referred  to  as  Civilian 
Health  and  Medical  Program  of  the 
Veterans  Administration  (CHAMPVA). 
CHAMPUS  authorized  providers  are 
deemed  CHAMPVA  providers.  In  view 
of  the  interagency  arrangements 
between  the  Department  of  Defense  and 
Veterans  Administration,  it  is 
administratively  impossible  continually 
to  screen  providers  who  are  civilian 
employees  of  the  Veterans 
Administration  to  enforce  the  provisions 
of  law  and  regulation  relating  to  dual 
compensation  and  conflict  of  interest. 

Therefore,  we  have  changed 
S  199.e(a)(3)  to  clarify  the  agency's 
position  on  this  issue.  Specifically,  to 
avoid  the  administrative  nightmare  of 
attempting  to  adjudicate  each  claim  in 
relation  to  the  multiple  established  tests, 
it  is  our  position  to  exclude  from 
authorization  as  a  CHAMPUS  provider 
(and,  therefore,  as  a  CHAMPVA 
provider)  any  active  duty  Uniformed 
Service  member  and  any  civilian 
employee  of  the  Government.  In 


addition,  a  provider  shall  be  required  to 
certify  on  each  CHAMPUS  (CHAMPVA) 
claim  that  he/she  is  not  an  active  duty 
Uniformed  Service  member  or  civilian 
employee  of  the  Government.  While  an 
individual  provider  may  be  prevented 
from  being  an  authorized  CHAMHJS 
provider  even  though  no  dual 
compensation  (or  conflict  of  interest) 
situation  exists  in  d  specific  claim,  it  is 
deemed  essential  for  CHAMPUS  to  have 
an  easily  administered  uniform  rule 
which  will  ensure  compliance  with 
existing  law  and  regulation. 

It  has  also  been  suggested  that  we 
consider  adopting  regulatory  provisions 
similar  to  authorities  in  use  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  under  secUon  1128(b) 
of  the  Social  Security  Act.  Under  section 
1128(b),  DHHS  may  exclude  an  entity 
from  Medicare,  and  require  the  State 
agency  to  exclude  the  entity  from 
Medicaid,  whenever  the  entity  is  found 
to  have  a  person,  convicted  of  a 
Medicare  or  Medicaid  related  crime, 
with  direct  or  indirect  ownership  or 
control  interest  of  5  percent  or  more  of 
the  entity.  DHHS  may  also  exclude  an 
entity  from  both  programs  if  such  person 
is  found  to  be  an  officer,  director,  agent 
or  managing  employee  of  such  entity. 

We  have  adopted  the  above 
suggestion  by  adding  a  note  in 
§  199.9(f)(l)(i)(A)  and  the  definitions  of 
"entity"  and  "ownership  or  control 
interest"  in  S  199.2(b).  While  this 
provision  allows  CHAMPUS  to  suspend 
such  entities,  it  also  permits  the  entities 
to  take  proper  action  to  divest 
themselves  of  any  direct  financial  or 
controlling  relationship  with  sanctioned 
individuals.  The  rule,  then,  provides 
reinstatement  procedures  for  these 
entities. 

With  reference  to  S  199.9(f)(l)(iii),  one 
commenter  suggested  that  the  provision 
be  modified  to  apply  only  when  the 
suspension  from  the  other  Federal 
program  is  for  fraud  or  abuse  as  defined 
under  CHAMPUS.  We  believe  an 
authorized  provider  will  be  suspended 
from  another  Federal  program  based  on 
a  valid  case  of  fraud  or  abuse,  or  lack  of 
competence.  It  is  the  responsibility  of  a 
provider  to  comply  with  the 
requirements  of  the  program  under 
which  he  is  seeking  payment  or 
reimbursement  from  the  government; 
therefore,  a  violation  of  a  requirement  of 
any  program  of  the  government  which 
rises  to  the  level  of  fraud  or  abuse  under 
that  program's  definition  is  a  fraud 
against  the  government.  It  should  not  be 
necessary  to  establish  that  it  would  also 
have  been  a  fraud  or  abuse  under 
CHAMPUS. 

Two  commenters  raised  concerns  that 
the  proposed  procedures  for  suspensions 


and  exclusions  fail  to  meet  due  proceM 
requirements.  They  suggested  that 
before  OCHAMPUS  excludes  or 
suspends  a  provider,  that  the  provider 
be  given  an  opportunity  for  a  hearing. 
Protection  of  the  Government's  program 
and  its  beneficiaries  is  traditionally  a 
proper  purpose  for  administrative 
action;  therefore,  it  is  precisely  the 
function  of  the  Director,  OCHAMPUS,  to 
protect  the  program  and  its  beneficiaries 
from  the  practices  that  led  to  the 
administrative  action  of  exclusion  or 
suspension.  To  permit  a  provider  to 
continue  as  an  authorized  CHAMPUS 
provider  pending  administrative  appeal 
proceedings  would  not  provide  the 
program  or  its  beneficiaries  protection 
from  further  potential  wrongdoing  of  a 
provider  preliminarily  found  to  be  unfit 
to  participate  under  CHAMPUS  or 
protection  from  a  provider  who  has  been 
found  unfit  or  unqualified  to  be  a 
CHAMPUS  provider.  In  addiUon, 
allowing  the  provider  to  remain  in  an 
authorized  status  during  administrative 
proceedings  gives  the  provider  every 
incentive  to  delay  the  proceedings  by 
taking  advantage  of  any  opportunity  to 
prolong  the  administrative  appeal 
proceedings.  The  fact  that  an  individual 
provider  may  not  be  able  to  include 
CHAMPUS  beneficiaries  within  his  or 
her  medical  practice  following  a 
preliminary  determination  that  the 
provider  is  unfit  to  participate  under 
CHAMPUS  is  not  a  primary 
consideration  and  does  not  outweigh  the 
Government's  interests  in  protecting  the 
program  and  its  beneficiaries.  As  noted 
earUer,  however,  we  have  added  a  new 
provision  in  {  T90.9(h)(2](i](D]  that  will, 
generally,  give  a  provider  an  opportunity 
for  a  pre-sanction  meeting  to  present 
evidence  or  argimient  to  an 
OCHAMPUS  official.  On  balance  of  the 
interests  involved,  the  informal  pre- 
sanction  meeting  and  the  post-sanction 
hearing  adequately  address  any  due 
process  requirements. 

One  commenter  objected  that  the 
rules  governing  claims  processing 
suspensions,  (e.g.,  9  199.9(h)(1)),  provide 
for  no  pre-termination  notice  or 
hearings.  This  commenter  also 
suggested  that  the  sections  regarding 
administrative  penalties  based  on  either 
civil  or  criminal  judgments  concerning 
fraud  should  make  provision  for 
revocation  of  the  penalties  if  the  court 
judgments  are  reversed  on  appeal 

The  provisions  for  temporary 
suspension  of  claims  processing  in 
S  199.9(h)(1)  is  not  a  final  or  formal 
agency  action.  No  notice  will  be  given  if 
it  is  considered  detrimental  to  the 
criminal,  civil,  or  administrative 
investigation.  As  noted  in  the  rule,  a 
temporary  suspension  only  delays  the 


ultimate  payment  of  appropriate  claims: 
therefore,  the  decision  to  invoke  the 
temporary  suspension  of  claims 
processing  is  not  an  appealable  issue 
under  CHAMPUS. 

With  regard  to  the  revocation  of 
penalties,  we  have  added  a  new 
provision  as  S  199.9(h)(4)  that  addresses 
reinstatement  of  a  provider,  including  a 
provider  whose  conviction  has  been 
reversed  or  vacated  on  appeal.  The 
previous  \  199.9(e)(7)  regarding  the 
authority  to  enter  into  compromise 
settlements  now  applies  to  the  entire 
§  199.9  and  has  been  redesignated  as 
§  199.9(1). 

Finally,  as  specified  in  {  199.9(k), 
CHAMPUS  also  will  notify  DHHS  of  its 
exclusion,  suspension,  and  termination 
actions. 

m.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  nile"  is 
defined  as  one  which  would: 

Result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more; 

Result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues      * 
regulations  which  would  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act,  such 
analyses  must,  when  prepared,  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

The  changes  set  forth  in  this  final  rule 
will  facilitate  administrative  eliminaboa 
of  poor  quality  health  care  providers 
horn  CHAMPUS,  protect  the 
beneficiaries,  deter  program  violaton, 
and  control  fraud  and  abuse.  The  end 
result  will  be  to  minimize  poor  quality 
care  and  health  risks  for  CHAMPUS 
beneficiaries  and  to  reduce  unnecessary 
costs  to  the  Government 

It  is  hereby  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Also,  it  is  not  a  "major 
rule"  under  Executive  Order  12291. 


25244        Federal  Regigter  /  Vol.  54.  No.  113  /Wednesday.  June  14.  1989  /  Rules  and  Regulations 


List  of  Subiacts  in  32  CFR  Put  199 

Claims.  Handicapped,  Health 
insurance,  Military  personnel. 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

PART  199-(AMENDEO] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079.  lOM:  S  U3.C  301. 

2.  Section  199.2.  paragraph  (b)  is 
amended  by  adding  or  revising,  in 
alphabetical  order,  the  deHnitions  for 
"Abuse."  "Adequate  Medical 
Documentation,  Medical  Treatment 
Records,"  "Adequate  Medical 
Documentation,  Mental  Health 
Records,"  (paragraph  (iii)  of 
"Appropriate  Medical  Care,"  "Conflict 
of  Interest,"  "Conviction."  "Dual 
Compensation."  "EnHty,"  "Fraud." 
"item.  Service,  or  Supply,"  "Ownership 
or  Control  Interest,"  "Provider  Exclusion 
and  Suspension,"  "Provider 
Termination,"  "Sanction,"  and 
"Suspension  of  Claims  Processing."  to 
read  as  follows: 

1199.2    Definitions. 

•        •        •        •        • 

(b)  •  •  • 

Abuse.  For  the  purposes  of  this  Part, 
abuse  is  defined  as  any  practice  that  is 
inconsistent  with  accepted  sound  fiscal, 
business,  or  professional  practice  which 
results  in  a  CHAMPUS  claim, 
unnecessary  cost,  or  CHAMPUS 
payment  for  services  or  supplies  that 
are:  (1)  Not  within  the  concepts  of 
medically  necessary  and  appropriate 
care,  as  defined  in  this  part,  or  (2)  that 
fail  to  meet  professionally  recognized 
standards  for  health  care  providers.  The 
term  "abuse"  includes  deception  or 
misrepresentation  by  a  provider,  or  any 
person  or  entity  acting  on  behalf  of  a 
provider  in  relation  to  a  CHAMPUS 
claim. 

Note:  Unless  a  ipeciHc  action  is  dwmed 
gross  and  flagrant  a  pattern  of  inappropriate 
practice  will  normally  be  required  to  find  that 
abuse  has  occurred.  Also,  any  practice  or 
action  that  constitutes  fraud,  as  defined  by 
this  part  would  also  be  abuse. 
•        •        •        •        • 

Adequate  Medical  Documentation, 
Medical  Treatment  Records.  Adequate 
medical  doctmientation  contains 
sufficient  information  to  justify  the 
diagnosis,  the  treatment  plan,  and  the 
services  and  supplies  furnished.  Under 
CHAMPUS,  it  is  required  that  adequate 
and  sufTicient  clinical  records  be  kept  by 
the  health  care  providerfs)  to 
substantiate  that  specific  care  was 
actually  and  appropriately  furnished. 
was  medically  necessary  and 


appropriate  (as  defined  by  this  part), 
and  to  identify  the  individual(s)  who 
provided  the  care.  All  procedures  billed 
must  be  documented  in  the  records.  In 
determining  whether  medical  records 
are  adequate,  the  records  will  be 
reviewed  under  the  generally  acceptable 
standards  such  as  the  applicable  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (]CAHO) 
standards,  the  Peer  Review 
Organization  (PRO)  standards  (and  the 
provider's  state  or  local  licensing 
requirements)  and  other  requirements 
specifled  by  this  part.  In  general,  the 
documentation  requirements  for  a 
professional  provider  are  not  less  in  the 
outpatient  setting  than  the  inpatient 
setting. 

Adequate  Medical  Documentation. 
Mental  Health  Records.  Adequate 
medical  documentation  provides  the 
means  for  measuring  the  type, 
frequency,  and  duration  of  active 
treatment  mechanisms  employed  and 
progress  under  the  treatment  plan. 
Under  CHAMPUS,  it  is  required  that 
adequate  and  sufficient  diiaical  records 
be  kept  by  the  provider  to  substantiate 
that  specific  care  was  actually  and 
appropriately  furnished,  was  medically 
or  psychologically  necessary  (as  defined 
by  this  part),  and  to  identify  the 
individual(s)  who  provided  the  care. 
Each  service  provided  or  billed  must  be 
documented  in  the  records.  In 
determining  whether  medical  records 
are  adequate,  the  records  will  be 
reviewed  under  the  generally  acceptable 
standards  (e.g..  the  applicable  )CAHO 
standards  and  the  provider's  state  or 
local  licensing  requirements)  and  other 
requirements  specified  by  this  part  It 
must  be  noted  that  the  psychiatric  and 
psychological  evaluations,  physician 
orders,  the  treatment  plan,  integrated 
progress  notes  (and  physician  progress 
notes  if  separate  from  the  integrated  ' 
progress  notes),  and  the  discharge 
simmiary  are  the  more  critical  elements 
of  the  mental  health  record.  However, 
nursing  and  staff  notes,  no  matter  how 
complete,  are  not  a  substitute  for  the 
documentation  of  services  by  the 
individual  professional  provider  who 
furnished  treatment  to  the  beneHciary. 
In  general  the  doctmientation 
requirements  of  a  professional  provider 
are  not  less  in  the  outpatient  setting 
than  the  inpatient  setting.  Furthermore, 
even  though  a  hospital  that  provides 
psychiatric  care  may  be  accredited 
imder  the  JCAHO  manual  for  hospitals 
rather  than  the  consolidated  standards 
manual,  the  critical  elements  of  the 
mental  health  record  listed  above  are 
required  for  CHAMPUS  claims. 


Appropriate  Medical  Care 

(iii)  The  services  are  furnished 
economically.  For  purposes  of  this  part, 
"economically"  means  that  the  services 
are  furnished  in  the  least  expensive 
level  of  care  or  medical  enviroimient 
adequate  to  provide  the  required 
medical  care  regardless  of  whether  or 
not  that  level  of  care  is  covered  by 
CHAMPUS. 
*        *        •        •        • 

Conflict  of  Interest.  Includes  any 
situation  where  an  active  duty  member 
(including  a  reserve  member  while  on 
active  duty)  or  civilian  employee  of  the 
United  States  Government,  through  an 
o^cial  federal  position,  has  the 
apparent  or  actual  opportunity  to  exert 
directly  or  indirectly,  any  influence  on 
the  referral  of  CHAMPUS  beneficiaries 
to  himself  or  herself  or  others  with  some 
potential  for  personal  gain  or 
appearance  of  impropriety.  For  purposes 
of  this  part  individuals  under  contract 
to  a  Uniformed  Service  may  be  involved 
in  a  conflict  of  interest  situation  through 
the  contract  position. 

Conviction.  For  purposes  of  this  part, 
"conviction"  or  "convicted"  means  that 
(1)  a  judgment  of  conviction  has  been 
entered,  or  (2)  there  has  been  a  finding 
of  guilt  by  the  trier  of  fact,  or  (3)  a  plea 
of  guilty  or  a  plea  of  nolo  contendere 
has  been  accepted  by  a  court  of 
competent  jurisdiction,  regardless  of 
whether  an  appeal  is  pending. 
•        *        •        •        * 

Dual  Compensation.  Federal  Law  (5 
U.S.C.  5536)  prohibits  active  duty 
members  or  civilian  employees  of  the 
United  States  Government  from 
receiving  additional  compensation  from 
the  government  above  their  normal  pay 
and  allowances.  This  prohibition  applies 
to  CHAMPUS  cost-sharing  of  medical 
care  provided  by  active  duty  members 
or  civilian  government  employees  to 
CHAMPUS  beneficiaries. 

Entity.  For  purposes  of  S  199.9(f)(1). 
"entity"  includes  a  corporation,  trust, 
partnership,  sole  proprietorship  or  other 
kind  of  business  enterprise  that  is  or 
may  be  eligible  to  receive 
reimbursement  either  directly  or 
indirectly  from  CHAMPUS. 
***** 

Fraud.  For  purposes  of  this  part,  fraud 
is  defined  as  (1)  a  deception  or 
misrepresentation  by  a  provider, 
beneficiary,  sponsor,  or  any  person 
acting  on  behalf  of  a  provider,  sponsor, 
or  beneficiary  with  the  knowledge  (or 
who  had  reason  to  know  or  should  have 
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known)  that  the  deception  or 
misrepresentation  could  result  in  some 
unauthorized  CHAMPUS  benefit  to  self 
or  some  other  person,  or  some 
unauthorized  CHAMPUS  payment,  or  (2) 
a  claim  that  is  false  or  fictitious,  or 
includes  or  is  supported  by  any  written 
statement  which  asserts  a  material  fact 
which  is  false  or  fictitious,  or  includes  or 
is  supported  by  any  written  statement 
that  (a)  omits  a  material  fact  and  (b)  is 
false  or  fictitious  as  a  result  of  such 
omission  and  (c)  is  a  statement  in  which 
the  person  making,  presenting,  or 
submitting  such  statement  has  a  duty  to 
include  such  material  fact.  It  is 
presumed  that  if  a  deception  or 
misrepresentation  is  established  and  a 
CHAMPUS  claim  is  filed,  the  person 
responsible  for  the  claim  had  the 
requisite  knowledge.  This  presumption 
is  rebuttable  only  by  substantial 
evidence.  It  is  further  presumed  that  the 
provider  of  the  services  is  responsible 
for  the  actions  of  all  individuals  who  file 
a  claim  on  behalf  of  the  provider  (for 
example,  billing  clerks);  this 
presumption  may  only  be  rebutted  by 
clear  and  convincing  evidence. 

Item,  Service,  or  Supply.  Includes  (1) 
any  item,  device,  medical  supply,  or 
service  claimed  to  have  been  provided 
to  a  beneficiary  (patient)  and  listed  in 
an  itemized  claim  for  CHAMPUS 
payment  or  a  request  for  payment  or  (2) 
in  the  case  of  a  claim  based  on  costs, 
any  entry  or  omission  in  a  cost  report, 
books  of  account,  or  other  documents 
supporting  the  claim. 
***** 

Ownership  or  Control  Interest  For 
purposes  of  i  199.9(f)(1),  a  "person  with 
an  ownership  or  control  interest"  is 
anyone  who 

(1)  Has  directly  or  indirectly  a  5 
percent  or  more  ownership  interest  in 
the  entity;  or 

(2)  Is  the  owner  of  a  whole  or  part 
interest  in  any  mortgage,  deed  of  trust, 
note,  or  other  obligation  secured  (in 
whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof,  which 
whole  or  part  interest  is  equal  to  or 
exceeds  5  percent  of  the  total  property 
and  assets  of  the  entity;  or 

(3)  Is  an  officer  or  director  of  the 
entity  if  the  entity  is  organized  as  a 
corporation:  or 

(4)  Is  a  partner  in  the  entity  if  the 

entity  is  organized  as  a  partnership. 

***** 

Provider  Exclusion  and  Suspension. 
The  terms  "exclusion"  and 
"suspension",  when  referring  to  a 
provider  under  CHAMPUS,  both  mean 
the  denial  of  status  as  an  authorized 
provider,  resulting  in  items,  services,  or 


supplies  furnished  by  the  provider  not 
being  reimbursed,  directly  or  indirectly, 
under  CllAMPUS.  The  terms  may  be 
used  interchangeably  to  refer  to  a 
provider  who  has  been  denied  status  as 
an  authorized  CHAMPUS  provider 
based  on  (1)  a  criminal  conviction  or 
civil  judgment  involving  fraud,  (2)  an 
administrative  finding  of  fraud  or  abuse 
under  CHAMPUS,  (3)  an  administrative 
finding  that  the  provider  has  been 
excluded  or  suspended  by  another 
agency  of  the  Federal  Government  a 
state,  or  a  local  licensing  authority,  (4) 
an  administrative  finding  that  the 
provider  has  knowingly  participated  in  a 
conflict  of  interest  situation,  or  (5)  an 
administrative  finding  that  it  is  in  the 
best  interests  of  the  CHAMPUS  or 
CHAMPUS  beneficiaries  to  exclude  or 
suspend  the  provider. 

Provider  Termination.  When  a 
provider's  status  as  an  authorized 
CHAMPUS  provider  is  ended,  other 
than  through  exclusion  or  suspension, 
based  on  a  finding  that  the  provider 
does  not  meet  the  qualifications,  as  set 
forth  in  §  199.6  of  this  part,  to  be  an 
authorized  CHAMPUS  provider. 

Sanction.  For  purpose  of  S  199.9, 
"sanction"  means  a  provider  exclusion, 
suspension,  or  termination. 

Suspension  of  Claims  Processing.  The 
temporary  suspension  of  processing  (to 
protect  the  government's  interests)  of 
claims  for  care  furnished  by  a  specific 
provider  (whether  the  claims  are 
submitted  by  the  provider  or 
beneficiary)  or  claims  submitted  by  or 
on  behalf  of  a  specific  CHAMPUS 
beneficiary  pending  action  by  the 
Director,  OCHAMPUS,  or  a  designee,  in 
a  case  of  suspected  fraud  or  abuse.  The 
action  may  include  the  administrative 
remedies  provided  for  in  S  199.9  or  any 
other  Department  of  Defense  issuance 
(e.g.  DoD  issuances  implementing  the 
Program  Fraud  Civil  Remedies  Act), 
case  development  or  investigation  by 
OCHAMPUS.  or  referral  to  the 
Department  of  Defense-Inspector 
General  or  the  Department  of  Justice  for 
action  within  their  cognizant 
jurisdictions. 
•        *        *        *        • 

3.  Section  199.6  is  amended  by 
revising  paragraphs  (a),  (a)(1),  and 
(a)(3);  by  removing  paragraph  (a)(4);  by 
redesignating  paragraph  (a](5]  as  (a)(4); 
by  redesignating  paragraph  (a)(6)  as 
(a)(5)  and  revising  it;  by  redesignating 
paragraphs  (a)(7)  as  (a)(6].  (a](8]  as 
(a)(7),  and  {a)(9)  as  (a)(8);  by  revising 
paragraph  (b)(3)(iv]  and  removing 
paragraphs  (b)(3)(iv)(A)  through 


(b)(3)(iv)(D);  and  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

S  199.6    Authorized  provMera. 

(a)  General.  This  section  sets  forth 
general  policies  and  procedures  that  are 
the  basis  for  the  CHAMPUS  cost-sharing 
of  medical  services  and  supplies 
provided  by  institutions,  individuals,  or 
other  types  of  providers.  Providers 
seeking  payment  from  the  Federal 
Govenunent  through  programs  such  as 
CHAMPUS  have  a  duty  to  familiarize 
themselves  with,  and  comply  with,  the 
program  requirements. 

(1)  Listing  of  provider  does  not 
guarantee  payment  of  benefits.  The  fact 
that  a  type  of  provider  is  listed  in  this 
section  is  not  to  be  construed  to  mean 
that  CHAMPUS  will  automatically  pay  a 
claim  for  services  or  supplies  provided 
by  such  a  provider.  The  provider  who 
actually  furnishes  the  service(s)  must  in 
fact  meet  all  licensing  and  other 
requirements  established  by  this  Part  to 
be  an  authorized  provider  the  provider 
must  not  be  the  subject  of  sanction 
under  §  199.9;  and.  cost-sharing  of  the 
services  must  not  otherwise  be 
prohibited  by  this  part  In  addition,  the 
patient  must  in  fact  be  an  eligible 
beneficiary  and  the  services  or  supplies 
billed  must  be  authorized  and  medically 
necessary,  regardless  of  the  standing  of 
the  provider. 
***** 

(3)  Dual  Compensation/Conflict  of 
Interest  Title  5,  United  States  Code, 
section  5536  prohibits  medical  persormel 
who  are  active  duty  Uniformed  Service 
members  or  civilian  employees  of  the 
Government  from  receiving  additional 
Government  compensation  above  their 
normal  pay  and  allowances  for  medical 
care  furnished.  In  addition.  Uniformed 
Service  members  and  civilian  employees 
of  the  Government  are  generally 
prohibited  by  law  and  agency 
regulations  and  policies  from 
participating  in  apparent  or  actual 
conflict  of  interest  situations  in  which  a 
potential  for  personal  gain  exists  or  in 
which  there  is  an  appearance  of 
impropriety  or  incompatibility  with  the 
performance  of  their  official  duties  or 
responsibilities.  The  Departments  of 
Defense.  Health  and  Human  Services, 
and  Transportation  have  a 
responsibility,  when  disbursing 
appropriated  funds  in  the  payment  of 
CHAMPUS  benefits,  to  ensure  that  the 
laws  and  regulations  are  not  violated. 
-Therefore,  active  duty  Uniformed 
Service  members  (including  a  reserve 
member  while  on  active  duty  and 
civilian  employees  of  the  United  States 
Government  shall  not  be  authorized  to 
be  CHAMPUS  providers.  While 
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individual  employees  of  the  Goveminent 
may  be  able  to  demonstrate  that  the 
furnishing  of  care  to  CHAMPUS 
beneficiaries  may  not  be  tncompatiblie 
with  their  ofBcial  duties  and 
responsibilities,  the  processing  of 
nilhons  of  CHAMPUS  claims  each  year 
does  not  enable  Program  a«hBinistrators 
to  efficiently  review  the  status  of  the 
provider  on  each  claim  to  ensure  that  no 
conflict  of  interest  or  dual  compensation 
situatioa  exists.  The  problem  is  further 
complicated  given  the  numerous 
intaragency  agreements  (for  example, 
resource  sharing  arrangements  between 
the  Department  of  Defense  and  the 
Veterans  Adrainistratioa  in  the 
provision  of  health  care)  and  other 
unique  arrancements  which  exist  at 
individual  treatment  facilities  aroond 
the  country.  While  an  individual 
provider  may  be  prevented  from  being 
an  authorised  CHAMPUS  provider  even 
though  no  conflict  of  interest  or  dual 
compensation  situation  exists,  it  is 
essential  for  CHAMPUS  to  have  an 
easily  adiaiBistered,  oniform  rale  which 
wiH  ensure  coapHance  with  the  existing 
laws  and  regulations.  Therefore,  a 
provider  who  is  an  active  duty 
Uniformed  Service  member  or  civilian 
employee  of  Iha  Govermnettt  shall  not 
be  an  authorised  CHAMPUS  provider. 
In  addition,  a  provider  shall  certify  on 
each  CHAMPUS  qlaim  that  he/she  is 
not  an  active  duty  Uniformed  Service 
meoiber  or  civilian  employee  of  the 
GovemraenL 

{4\  For-profit  insUtutioaa  exciuded 
uaderPFTH.  '  '  * 

(5)  Utilizotion  review  and  quality 
assurance.  Providers  approved  aa 
anthorixed  CHAMPUS  providers  have 
certain  obligations  to  provide  services 
and  supplies  under  CHAMPUS  which 
are  (i)  famished  at  the  appropriate  level 
and  only  when  and  to  thie  extent 
medically  necessary  under  the  criteria 
of  this  part:  (ii)  of  a  quality  that  meets 
professionally  recognized  standards  ef 
health  care;  and.  (in)  supported  by 
adequate  medical  doameBtation  as 
may  be  reasonably  required  under  this 
part  by  the  Director.  OCHAKDHJS,  or 
designee,  to  evidence  the  medical 
necessity  and  quality  of  services 
furnished,  as  well  as  the 
appropriateness  of  the  level  of  care. 
Therefore,  the  authorization  of 
CHAMPUS  beneHts  is  contingent  upoB 
the  services  and  supplies  furnished  by 
any  provider  being  subiect  to  pre- 
payment or  post-paysnenl  utilisation  and 
quality  assurance  review  under 
professioaally  recognized  standards, 
nonns.  and  criteria,  as  well  as  any 
standards  or  criteria  issued  by  the 
Director  OCHAMPUS,  or  a  designee. 


pursuant  to  this  part  (Refer  to  9S  199.4, 

igaSv  and  190.7  of  this  part.) 
[6}  Provider  required.  •  *  • 
[7]  Participating  provider.  •  •  • 
(8)  Limitation  to  authorized 

institutional  provider  dea^atioa.  *  *  * 

(b)  *  •  * 

(3)  •  •  •  • 

(iv)  Institutions  not  tn  compliance 
with  CHAMPUS  standards.  If  a 
determination  is  made  that  an 
institution  is  not  in  compliance  with  one 
or  more  of  the  standards  applicable  to 
its  specific  category  of  institution, 
CHANQniS  shall  take  immediate  steps 
to  bring  about  compliance  or  terminate 
the  approval  as  an  authorized  institution 
in  accordance  with  { 199.9(f)(2). 
•        *        •        *        • 

(f)  Exclusioa.  Regardless  of  sny 
provision  in  this  section,  a  provider  who 
is  suspended,  excluded,  or  terminated 
under  1 190.9  of  this  part  is  specifically 
excluded  as  ua.  authorized  CHAMPUS 
provider. 

4.  Section  199i7  is  amended  by 
removing  paragraph  (i)  in  its  entirety; 
and  by  redesignating  paragraphs  (j)  as 
(i)  and  (k)  as  Q)  to  read  aa  follows: 


91M.7    Claims  submlssfon. 


(h)  •  •  * 

(i)  Erroneous  payments  and 
recoupment  •  •  * 

(j)  General  assigniaent  of  benefits  not 
recognized.  •  *  * 

5.  Section  199.9  is  added  to  read  as 
follows: 

S  199.9   Adwlnlstratw  rsmsJss  far  ftaud. 
shitse,  and  confltet  of  tntsfOBt. 

(a)  General.  (1)  This  section  sets  forth 
provisions  for  invoking  administrative 
remedies  under  CHAVffUS  in  situations 
involving  fraud,  abuse,  or  conflict  of 
interest.  The  remedies  impact 
institutional  providers,  professional 
providers,  and  beneficiaries  (including 
parents,  guardians,  or  other 
representatives  of  beneficiaries),  and 
cover  situations  hrvolving  criminal 
fraud,  civil  fraud,  administrative 
determinations  of  confKcts  of  interest  or 
dual  compensation,  and  administrative 
determinations  of  fraud  or  abuse.  The 
administrative  actions,  remedies,  and 
procedures  may  differ  based  upon 
whether  the  mitial  futdings  were  made 
by  a  court  of  law,  another  agency,  or  the 
Director.  OChiAMPUS  (or  designee^. 

(2)  This  section  also  sets  forth 
provisions  for  invoking  administrative 
remedies  in  situations  requtring 
administrative  action  to  enforce 
provisions  of  law.  regulation,  and  policy 
in  the  administration  of  CHAMPUS  and 
to  ensure  quality  of  care  for  CHAMPUS 


beneficiaries.  Examples  of  such 
situations  may  include  a  case  in  which  it 
is  discovered  that  a  provider  fails  to 
meet  requirements  under  this  part  to  be 
an  authorized  CHAhfiHJS  provider,  a 
case  in  which  the  provider  ceases  to  be 
qualified  as  a  CHAMPUS  provider 
because  of  suspension  or  revocation  of 
the  provider's  license  by  a  local 
licensing  authority;  or  a  case  in  which  a 
provider  meets  the  minimum 
requirements  under  this  part  bui 
nonethelesa,  it  is  determined  that  it  is  in 
the  best  interest  of  the  CHAMPUS  or 
CHAMPUS  beneficiaries  that  the 
provider  shoald  not  be  aa  authorized 
CHAMPUS  provider. 

(3)  The  administrative  remedies  set 
forth  in  this  section  are  in  addition  to. 
and  not  in  lieu  of.  any  other  remedies  or 
sanctions  authorized  by  law  or 
regulation.  For  example,  administrative 
action  under  this  section  may  be  taken 
in  a  particular  case  even  if  the  same 
case  will  be  or  has  been  processed 
under  the  administrative  procedures 
established  by  the  Department  of 
Defense  to  implement  the  Pragram 
Fraud  Civil  Remedies  Act. 

(4)  Providers  seeking  payment  from 
the  Federal  Government  tiirough 
programs  such  as  CHAMPUS  have  a 
duty  to  familiarize  themselves  with,  and 
comply  with,  the  program  requireroeats. 

(5)  CHAMPUS  contractors  and  peer 
review  oiganizatiens  have  a 
responsib^ity  to  apply  provisions  ^  dus 
regidation  ia  the  disch^ge  of  their 
duties,  and  to  report  all  known 
situations  involving  fraud,  abuse,  or 
conflict  of  interest.  Failure  to  report 
known  situations  involving  fraud,  abuse, 
or  conflict  of  interest  will  result  in  the 
withholding  of  administrative  payments 
or  other  contractual  remedies  as 
determined  by  the  Director, 
OCHAMPUS,  or  a  designee. 

(b)  Abuse.  The  term  "abuse"  generally 
describes  incid^ts  and  practices  which 
may  directly  or  indirectly  cause 
financial  loss  to  the  Government  under 
CHAMPUS  or  to  CHAMPUS 
beneficiaries.  For  the  definition  of 
abuse,  see  h  190.2  of  this  part.  The  type 
of  abuse  to  which  CHAMPUS  is  most 
vulnerable  is  the  CHAMPUS  claim 
involving  the  overatilization  of  medical 
and  health  care  services.  To  avoid 
abuse  situations,  providers  have  certain 
obligations  to  provide  services  and 
sup^es  under  CHAMPUS  which  are: 
Furnished  at  the  appropriate  level  and 
only  when  and  to  the  extent  medically 
necessary  as  determined  under  the 
provisions  of  this  part;  of  a  quality  that 
meets  professionally  recognized 
standards  of  health  care;  aad,  supported 
by  adequate  medical  documentation  as 
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may  reasonably  be  required  under  this 
Part  by  the  Director,  OCHAMPUS.  or  a 
designee,  to  evidence  the  medical 
necessity  and  quality  of  services 
furnished,  as  well  as  the 
appropriateness  of  the  level  of  care.  A 
provider's  failure  to  comply  with  these 
obligations  can  result  in  sanctions  being 
imposed  by  the  Director.  OCHAMPUS. 
or  a  designee,  under  this  section.  Even 
when  administrative  remedies  are  not 
initiated  under  this  section,  abuse 
situations  under  CHAMPUS  are  a 
sufficient  basis  for  denying  all  or  any 
part  of  CHAMPUS  cost-sharing  of 
individual  claims.  The  types  of  abuse  or 
possible  abuse  situations  under 
CHAMPUS  include,  but  are  not  limited, 
to  the  following: 

(1)  A  pattern  of  waiver  of  beneficiary 
(patient)  cost-share  or  deductible. 

Note:  In  a  case  of  a  legitimate  bad  debt 
write-off  of  patient  cost-share  or  deductible, 
the  provider's  record  should  include 
documentation  as  to  what  efforts  were  made 
to  collect  the  debt,  when  the  debt  was  written 
ofT.  why  the  debt  was  written  off,  and  the 
amount  of  the  debt  %vritten  off. 

(2)  Improper  billing  practices. 
Examples  include,  charging  CHAMPUS 
beneficiaries  rates  for  services  and 
supplies  that  are  in  excess  of  those 
charges  routinely  charged  by  the 
provider  to  the  general  pubUc. 
commercial  health  insurance  carriers,  or 
other  federal  health  benefit  entitlement 
programs  for  the  same  or  similar 
services.  (This  includes  dual  fee 
schedules — one  for  CHAMPUS 
beneficiaries  and  one  for  other  patients 
or  third-party  payers.  This  also  includes 
billing'other  third-party  payers  the  same 
as  CHAMPUS  is  billed  but  accepting 
less  than  the  billed  amount  as 
reimbursement.  However,  a  formal 
discount  arrangement  such  as  through  a 
preferred  provider  organization,  may  not 
necessarily  constitute  an  improper 
billing  practice.) 

(3)  A  pattern  of  claims  for  services 
which  are  not  medically  necessary  or.  if 
medically  necessary,  not  to  the  extent 
rendered.  For  example,  a  battery  of 
diagnostic  tests  are  given  when,  based 
on  the  diagnosis,  fewer  tests  were 
needed. 

(4)  Care  of  inferior  quality.  For 
example,  consistently  furnishing 
medical  or  mental  health  services  that 
do  not  meet  accepted  standards  of  care. 

(5)  Failure  to  maintain  adequate 
medical  or  financial  records. 

(6)  Refusal  to  furnish  or  allow  the 
Government  (for  example.  OCHAMPUS) 
or  Government  contractors  access  to 
records  related  to  CHAMPUS  claims. 

(7)  Billing  substantially  in  excess  of 
customary  or  reasonable  charges  unless 
it  is  determined  by  OCHAMPUS  that  the 


excess  charges  are  justified  by  unusual 
circumstances  or  medical  complications 
requiring  additional  time,  effort  or 
expense  in  locaUties  when  it  is  accepted 
medical  practice  to  make  an  extra 
charge  in  such  cases. 

(8)  Unauthorized  use  of  the  term 
"Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services  (CHAMPUS)" 
in  private  business.  While  the  use  of  the 
term  "CHAMPUS"  is  not  prohibited  by 
federal  statute,  misrepresentation  or 
deception  by  use  of  the  term 
"CHAMPUS"  to  imply  an  official 
connection  with  the  Government  or  to 
defraud  CHAMPUS  beneficiaries  may 
be  a  violation  of  federal  statute. 
Regardless  of  whether  the  actual  use  of 
the  term  "CHAMPUS"  may  be 
actionable  under  federal  statute,  the 
unauthorized  or  deceptive  use  of  the 
term  "CHAMPUS"  in  private  business 
will  be  considered  abuse  for  purposes  of 
this  Section. 

(c)  Fraud.  For  the  definition  of  fraud, 
see  \  199.2  of  this  part.  Examples  of 
situations  which,  for  the  purpose  of  this 
Part  are  presumed  to  be  fraud  include, 
but  are  not  limited  to: 

(1)  Submitting  CHAMPUS  claims 
(including  billings  by  providers  when 
the  claim  is  submitted  by  the 
beneficiary)  for  services,  supplies,  or 
equipment  not  furnished  to,  or  used  by, 
CHAMPUS  beneficiaries.  For  example, 
billing  or  claiming  services  when  the 
provider  was  on  call  (other  than  an 
authorized  standby  charge)  and  did  not 
provide  any  specific  medical  care  to  the 
beneficiary;  providing  services  to  an 
ineligible  person  and  billing  or 
submitting  a  claim  for  the  services  in  the 
name  of  an  eligible  CHAMPUS 
beneficiary;  billing  or  submitting  a 
CHAMPUS  claim  for  an  office  visit  for  a 
missed  appointment;  or  billing  or 
submitting  a  CHAMPUS  claim  for 
individual  psychotherapy  when  a 
medical  visit  was  the  only  service 
provided. 

(2)  BUIing  or  submitting  a  CHAMPUS 
claim  for  costs  for  noncovered  or 
nonchargeable  services,  supplies,  or 
equipment  disguised  as  covered  items. 
Some  examples  are:  (i)  Billings  or 
CHAMPUS  claims  for  services  which 
would  be  covered  except  for  the 
frequency  or  duration  of  the  services, 
such  as  billing  or  submitting  a  claim  for 
two  one-hour  psychotherapy  sessions 
furnished  on  separate  days  when  the 
actual  service  furnished  was  a  two-hour 
therapy  session  on  a  single  day,  (ii) 
spreading  the  billing  or  claims  for 
services  over  a  time  period  that  reduces 
the  apparent  frequency  to  a  level  that 
may  be  cost-shared  by  CHAMPUS,  (iii) 
charging  to  CHAMPUS,  directly  or 
indirectly,  costs  not  incurred  or  not 


reasonably  allowable  to  the  services 
billed  or  claimed  under  CHAMPUS.  for 
example,  costs  attributable  to 
nonprogram  activities,  other  enterprises, 
or  the  personal  expenses  of  principals, 
or  (iv)  billing  or  submitting  claim  on  s 
fee-for-service  basis  when  in  fact  a 
personal  service  to  a  specific  patient 
was  not  performed  and  the  service 
rendered  is  part  of  the  overall 
management  of,  for  example,  the 
laboratory  or  x-ray  department.  . 

(3)  Breach  of  a  provider  partiapation 
agreement  which  results  in  the 
beneficiary  (including  parent  guardian, 
or  other  representative)  being  billed  for 
amoimts  which  exceed  the  CHAMPUS- 
determined  allowable  charge  or  cost 

(4)  Billings  or  CHAMPUS  claims  for 
supplies  or  equipment  which  are  clearly 
unsuitable  for  the  patient's  needs  or  are 
so  lacking  in  quality  or  sufficiency  for 
the  purpose  as  to  be  virtually  worthless. 

(5)  Billings  or  CHAMPUS  claims 
which  involve  flagrant  and  persistent 
overatilization  of  services  without 
proper  regard  for  results,  the  patient's 
ailments,  condition,  medical  needs,  or 
the  physician's  orders. 

(6)  Misrepresentations  of  dates, 
frequency,  duration,  or  description  of 
services  rendered,  or  of  the  identity  of 
the  recipient  of  the  services  or  the 
individual  who  rendered  the  services. 

(7)  Submitting  falsified  or  altered 
CHAMPUS  claims  or  medical  or  mental 
health  patient  records  which 
misrepresent  the  type,  frequency,  or 
duration  of  services  or  supplies  or 
misrepresent  the  name(s)  of  the 
individual(s)  who  provided  the  services 
or  supplies. 

(8)  Duplicate  billings  or  CHAMPUS 
claims.  'This  includes  billing  or 
submitting  CHAMPUS  claims  more  than 
once  for  the  same  services,  billing  or 
submitting  claims  both  to  CHAMPUS 
and  the  beneficiary  for  the  same 
services,  or  billing  or  submitting  claims 
both  to  CHAMPUS  and  other  third- 
parties  (such  as  other  health  insurance 
or  government  agencies)  for  the  same 
services,  without  making  full  disclosure 
of  material  facts  or  immediate, 
voluntary  repayment  or  notification  to 
CHAMPUS  upon  receipt  of  payments 
which  combined  exceed  the  CHAMPUS- 
determined  allowable  charge  of  the 
services  involved. 

(9)  Misrepresentation  by  a  provider  of 
his  or  her  credentials  or  concealing 
information  or  business  practices  which 
bear  on  the  provider's  qualifications  for 
authorized  CHAMPUS  provider  status. 
For  example,  a  provider  representing 
that  he  or  she  has  a  qualifying  doctorate 
in  clinical  psychology  when  the  degree 
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is  not  bom  a  regionally  accredited 
university. 

(10)  Reciprocal  billing.  Billing  or 
claiming  services  which  were  furnished 
by  another  provider  or  furnished  by  the 
billing  provider  in  a  capacity  other  than 
as  billed  or  claimed.  For  example, 
practices  such  as  the  following:  [i)  One 
provider  performing  services  for  another 
provider  and  the  latter  bills  as  though  he 
had  actually  performed  the  services 
(e.g..  a  weekend  fill-in):  (ii)  providing 
service  as  an  institutional  employee  and 
billing  as  a  professional  provider  for  the 
services;  (iii)  billing  for  professional 
services  when  the  services  were 
provided  by  another  individual  who  was 
an  institutional  employee:  (iv)  billing  for 
professional  services  at  a  higher 
provider  profile  than  would  be  paid  for 
the  person  actually  furnishing  the 
services,  (for  example,  bills  reflecting 
that  an  M.D.  or  Ph.D.  performed  the 
services  when  services  were  actually 
furnished  by  a  licensed  social  woriter, 
psychiatric  nurse,  or  marriage  and 
family  coonselor):  or  (v)  an  authorized 
provider  billing  for  services  which  were 
actually  himiahed  by  an  unauthorized  or 
sanctioned  provider. 

(11)  Submitting  CHA>4PUS  claims  at  a 
rate  higher  than  a  rate  established 
between  CHAMPUS  and  the  provider,  if 
such  a  rate  has  been  established.  For 
example,  billing  or  claiming  a  rate  in 
excess  of  the  provider's  most  favored 
rate  limitation  specified  in  a  residential 
treatment  center  agreement 

(12)  Arrangements  by  providers  with 
employees,  independent  contractors, 
suppliers,  or  others  which  appear  to  be 
designed  primarily  to  overcharge  the 
CHAMPUS  through  various  means  (such 
as  commissions,  fee-splitting,  and 
kickbacks)  used  to  divert  or  conceal 
improper  or  unnecessary  costs  or 
profits. 

(13)  Agreements  or  arrangements 
between  the  supplier  and  recipient 
(recipient  could  be  either  a  provider  or 
benefkiary,  including  the  parent, 
guardian,  or  other  representative  of  the 
beneficiary)  that  result  in  billings  or 
claims  which  include  unnecessary  costs 
or  charges  to  CHAMPUS. 

(d)  Conflict  oftntereaL  (1)  Conflict  of 
interest  includes  any  situation  where  an 
active  duty  member  of  the  Uniformed 
Services  (including  a  reserve  member 
while  on  active  duty,  active  duty  for 
training,  or  inactive  duty  training)  or 
civilian  employee  of  the  United  States 
Government,  through  an  officifd  federal 
position  has  the  apparent  or  actual 
opportunity  to  exert  directly  or 
indirectly,  any  influence  on  the  referral 
of  CHAMPUS  beneficiaries  to  himself/ 
herself  or  others  with  some  potential  for 
personal  gain  or  the  appearance  of 


impropriety.  Although  individuals  under 
contract  to  the  Uniformed  Services  are 
not  considered  "employees."  such 
individuals  are  subfect  to  conflict  of 
interest  provisions  by  express  terms  of 
their  contracts  and.  for  purposes  of  this 
Part,  maybe  considered  to  be  involved 
in  conflict  of  interest  situations  as  a 
result  of  their  contract  positions.  In  any 
situation  involving  potential  conflict  of 
interest  of  a  Unifonned  Service 
employee,  the  Director,  OCHAMPUS.  or 
a  designee,  may  refer  the  case  to  the 
Uniformed  Service  concerned  for 
appropriate  review  and  action.  If  such  a 
referral  is  made,  a  report  of  the  results 
of  findings  and  action  taken  shall  be 
made  to  the  Director,  OCHAMPUS,  by 
the  Unifonned  Service  having 
jurisdiction  within  90  days  of  receiving 
the  referral. 

(2)  CHAMPUS  cost-sharing  shall  be 
denied  on  any  claim  where  a  conflict  of 
interest  situation  is  found  to  exist.  This 
denial  of  cost-sharing  applies  whether 
the  claim  is  submitted  by  the  individual 
who  provided  the  care,  the  institutional 
provider  in  which  the  care  was 
furnished,  or  the  beneficiary. 

(e)  Dual  Compensation.  (1)  Federal 
law  (5  U.S.C.  5536)  prohibits  active  duty 
members  of  the  Uniformed  Services  or 
employees  (including  part-time  or 
intermittent)  appointed  in  the  civil 
service  of  the  United  States  Government 
from  receiving  additional  compensation 
from  the  Government  above  their 
normal  pay  and  allowances.  This 
prohibition  applies  to  CHAMPUS 
payments  for  care  furnished  to 
CHAMPUS  beneficiaries  by  active  duty 
members  of  the  Uniformed  Services  or 
civilian  employees  of  the  Government 

(2)  CHAMPUS  cost-sharing  of  a  clann 
shall  be  denied  where  the  services  or 
supplies  were  provided  by  an  active 
duty  member  of  the  Uniformed  Services 
or  a  civilian  employee  of  the 
Government.  This  denial  of  CHAMPUS 
payment  applies  whether  the  claim  for 
reimbursement  is  Rled  by  the  individual 
who  provided  the  care,  the  institutional 
provider  in  which  the  care  was 
furnished,  or  by  the  beneficiary. 

Note:  Physiciaiu  of  the  National  Health 
Service  Corps  (NKSC)  may  be  assigned  to 
areas  where  there  ia  a  shortage  of  medical 
providers.  Although  these  physicians  would 
be  prohibited  from  accepting  OIAMPUS 
payments  as  individuals  if  they  are 
employeea  ef  the  United  States  Government 
the  private  organiaations  to  which  they  may 
be  assigned  may  be  eligible  for  payment,  as 
determined  by  the  Director,  OCHAMPUS,  or 
a  designee. 

(3)  The  prohibition  against  dual 
compensation  does  not  apply  to    - 
individuals  under  contract  to  the 
Uniformed  Services  or  the  Government 


(f)  Administrative  Remedies. 
Administrative  remedies  available 
under  CHAMPUS  hi  this  section  are  set 
forth  below. 

(1)  Provider  exclusion  or  suspension. 
The  Director,  OCHAMPUS,  or  a 
designee,  shall  have  the  authority  to 
exclude  or  suspend  an  otherwise 
authorized  CHAMPUS  provider  from  the 
program  based  on  any  criminal 
conviction  or  civil  judgment  involving 
fraud  by  the  provider,  fraud  or  abuse 
under  CHAMPUS  by  the  provider: 
exclusion  or  suspension  of  the  provider 
by  another  agency  of  the  Federal 
Government  a  state,  or  local  licensing 
authority:  participation  in  a  conflict  of 
interest  situation  by  the  provider  or, 
when  it  is  in  the  best  interests  of  the 
program  or  CHAMPUS  beneficiaries  to 
exclude  or  suspend  a  provider  under 
CHAMPUS.  bi  all  cases,  the  exchision 
or  suspension  of  a  provider  shall  be 
effective  15  calendar  days  from  the  date 
on  the  written  initial  determination 
issued  under  paragraph  (h)(2)  of  this 
section. 

(i)  Criminal  conviction  or  civil 
judgment  involving  fraud  by  a 
provider. — (A)  Criminal  conviction 
involving  CHAMPUS  fraud.  A  provider 
convicted  by  a  Federal,  state,  foreign,  or 
other  court  of  competent  jurisdiction  of 
a  crime  involving  CHAMPUS  fraud, 
whether  the  crime  is  a  felony  or 
misdemeanor,  shall  be  excluded  or 
suspended  from  CHAMPUS  for  a  period 
of  time  as  determined  by  the  Director. 
OCHAMPUS,  or  a  designee.  The 
CHAMPUS  exclusion  or  suspension 
applies  whether  or  not  the  provider,  as  a 
result  of  the  conviction,  receives 
probation  or  the  sentence  is  suspended 
or  deferred,  and  whether  or  not  the 
conviction  or  sentence  is  under  appeal. 

NolK  Under  the  above  paragraph 
(n(l](i)(A)  of  this  section,  an  entity  may  be 
excluded  or  suspended  from  CHAMPUS 
whenever  the  entity  is  found  to  have  a 
person,  convicted  of  a  crime  involving 
CHAMPUS  fraud,  who  has  a  direct  or 
indirect  ownership  or  control  interest  (see 
S  199.2)  of  S  percent  or  more  in  the  entity,  or 
is  an  officer,  director,  agent  or  managing 
employee  of  the  entity.  The  entity  will  have 
an  opportunity  to  provide  evidence  to  show 
that  the  ownership  or  control  relationship  has 
ceased.  While  an  entity  will  not  be  excluded 
or  suspended  from  CHAMPUS  for  employing 
a  provider  who  has  been  sanctioned  under 
this  Section,  the  entity  will  be  denied 
CHAMPUS  payment  for  any  services 
furnished  by  the  sanctioned  e'.npioyee.  As  an 
authorized  CHAMPUS  provide  i*.  the  entity  is 
responsible  for  ensuring  that  .:ill  CHAMIVS 
claims  involve  services  furnished  to 
CHAMPUS  beneficiaries  by  employees  who 
meet  all  requirements  under  CHAMPUS  for 
provider  status. 
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(B)  Criminal  conviction  involving 
fraud  of  other  Federal  programs.  Any 
provider  convicted  by  a  Federal,  state, 
or  other  court  of  competent  jurisdiction 
of  a  crime  involving  another  Federal 
health  care  or  benefit  program  (such  as 
plans  administered  under  titles  XVm 
and  XIX  of  the  Social  Security  Act 
Federal  Workmen's  Compensation,  and 
the  Federal  Employees  Program  (FEP) 
for  employee  health  insurance),  whether 
the  crime  is  a  felony  or  misdemeanor, 
shall  be  excluded  from  CHAMPUS  for  a 
period  of  time  as  determined  by  the 
Director,  OCHAMPUS.  or  a  designee. 
The  CHAMPUS  exclusion  or  suspension 

■  applies  whether  or  not  the  provider,  as  a 
result  of  the  conviction,  receives 
probation  or  the  sentence  is  suspended 
or  deferred,  and  whether  or  not  the 
conviction  or  sentence  is  under  appeal. 

(C)  Criminal  conviction  involving 
fraud  of  non-Federal  progrants.  Any 
provider  convicted  by  a  Federal,  state, 
foreign,  or  other  court  of  competent 
jurisdiction  of  a  crime  involving  any 
non-Federal  health  benefit  program  or 
private  insurance  involving  health 
benefits  may  be  excluded  or  suspended 
from  CHAMPUS  for  a  period  of  time  as 
determined  by  the  Director, 
OCHAMPUS,  or  a  designee. 

(D)  Civil  fraud  involving  CHAMPUS. 
If  a  judgment  involving  civil  fraud  has 
been  entered  (whether  or  not  it  is 
appealed)  against  a  provider  in  a  civil 
action  involving  CHAMPUS  benefits 
(whether  or  not  other  Federal  programs 
are  involved),  the  provider  shall  be 
excluded  or  suspended  from  CHAMPUS 
for  a  period  determined  by  the  Director, 
OCHAMPUS.  or  a  designee. 

(E)  Civil  fraud  involving  other 
programs.  If  a  judgment  involving  civil 
fraud  has  been  entered  against  a 
provider  (whether  or  not  it  has  been 
appealed]  in  a  civil  action  involving 
other  public  or  private  health  care 
programs  or  health  insurance,  the 
provider  may  be  excluded  or  suspended 
for  a  period  of  time  determined  by  the 
Director,  OCHAMPUS.  or  a  designee. 

(ii)  Administrative  determination  of 
fraud  or  abuse  under  CHAMPUS.  If  the 
Director,  OCHAMPUS,  or  a  designee, 
determines  that  a  provider  has 
committed  fraud  or  abuse  as  defined  in 
this  part  the  provider  shall  be  excluded 
or  suspended  from  CHAMPUS  for  a 
period  of  time  determined  by  the 
Director.  OCHAMPUS,  or  designee. 

(iii)  Administrative  determination  that, 
the  provider  has  been  excluded  or 
suspended  by  another  agency  of  the 
Federal  Government,  a  state,  or  local 
licensing  authority.  Any  provider  who  is 
excluded  or  suspended  by  any  other 
Federal  heahh  care  program  (for 
example.  Medicare),  shall  be  excluded 


or  suspended  under  CHAMPUS.  A 
provider  who  has  his/her  credentials 
revoked  through  a  Veterans 
Administration  or  MiUtary  Department 
credentials  review  process  and  who  is 
excluded,  suspended,  terminated, 
retired,  or  separated,  shall  also  be 
excluded  or  suspended  under 
CHAMPUS.  The  period  of  time  of 
exclusion  or  suspension  shall  be 
determined  by  the  Director, 
OCHAMPUS,  or  a  designee,  pursuant  to 
paragraph  (g)  of  this  section. 

[iv]  Administrative  determination  that 
the  provider  has  participated  in  a 
conflict  of  interest  situation.  The 
Director,  OCHAMPUS.  or  a  designee. 
may  exclude  or  suspend  any  provider 
who  has  knowingly  been  involved  in  a 
conflict  of  interest  situation  under 
CHAMPUS.  The  period  of  Ume  of 
exclusion  or  suspension  shall  be 
determined  by  the  Director, 
OCHAMPUS,  or  a  designee,  pursuant  to 
paragraph  (g)  of  this  section.  For 
purposes  of  this  administrative 
determination,  it  will  be  presumed  that  a 
CHAMPUS  provider  knowingly 
participated  in  a  conflict  of  interest 
situation  if  the  provider  employs,  in  the 
treatment  of  a  CHAMPUS  beneficiary 
(resulting  in  a  CHAMPUS  claim),  any 
medical  personnel  who  are  active  duty 
members  of  the  Uniformed  Services  or 
civilian  employees  of  the  Government 
The  burden  of  proof  to  rebut  this 
presumption  rests  with  the  CHAMPUS 
provider.  Two  exceptions  will  be 
recognized  to  the  presumption  that  a 
conflict  of  interest  exists.  First  indirect 
CHAMPUS  pajTnents  may  be  made  to 
private  organizations  to  which 
physicians  of  the  National  Health 
Service  Corps  (NHSC)  are  assigned. 
Second,  any  off-duty  Government 
medical  personnel  employed  in  an 
emergency  room  of  an  acute  care 
hospital  will  be  presumed  not  to  have 
had  the  opportunity  to  exert,  directly  or 
indirectly,  any  influence  on  the  referral 
of  CHAMPUS  beneficiaries;  therefore, 
CHAMPUS  payments  may  be  made  to 
the  employing  hospital  provided  the 
medical  care  was  not  fiimished  directly 
by  the  off-duty  Government  medical 
personnel  in  violation  of  dual 
compensation  provisions. 

(v)  Administrative  determination  that 
it  is  in  the  best  interests  of  the 
CHAMPUS  or  CHAMPUS  beneficiaries 
to  exclude  or  suspend  a  provider — (A) 
Unethical  or  improper  practices  or 
unprofessional  conduct.  [1]  In  most 
instances,  unethical  or  improper 
practices  or  unprofessional  conduct  by  a 
provider  will  be  program  abuse  and 
subject  the  provider  to  exclusion  or 
suspension  for  abuse.  However,  in  some 
cases  such  practices  and  conduct  may 


provide  an  independent  basis  for 
exclusion  or  suspension  of  the  provider 
by  the  Director,  OCHAMPUS,  or  a 
designee. 

[2]  Such  exclusions  or  suspensions 
may  be  based  on  findings  or 
recommendations  of  state  licensure 
boards,  boards  of  quality  assurance, 
other  regulatory  agencies,  state  medical 
societies,  peer  review  organizations,  or 
other  professional  associations. 

(B)  In  any  other  case  in  which  the 
Director.  OCHAMPUS  (or  designee). 
determines  that  exclusion  or  suspension 
of  a  provider  is  in  the  best  interests  of 
CHAMPUS  or  CHAMPUS  beneficiaries. 
The  Director.  OCHAMPUS,  or  a 
designee,  may  exclude  or  suspend  any 
provider  if  it  is  determined  that  the 
authorization  of  that  particular  provider 
under  CHAMPUS  poses  an 
unreasonable  potential  for  fraud,  aboae. 
or  professional  misconduct.  Any 
documented  misconduct  by  the  provider 
reflecting  on  the  business  or 
professional  competence  or  integrity  of 
the  provider  may  be  considered. 
Situations  in  which  the  Director. 
OCHAMPUS.  or  a  designee,  may  take 
administrative  action  under  this  Section 
to  protect  CHAMPUS  or  CHAMRJS 
beneficiaries  include,  but  are  not  limited 
to,  a  case  in  which  it  is  determined  that 
a  provider  poses  an  unreasonable 
potential  cost  to  the  Government  to 
monitor  the  provider  for  fraud  or  abuse 
and  to  avoid  the  issuance  of  erroneous 
payments;  or  that  the  provider  poses  an 
unreasonable  potential  harm  to  the 
financial  or  health  status  of  CHAMPUS 
beneficiaries:  or  that  the  provider  poses 
any  other  unreasonable  threat  to  the 
interests  of  CHAMPUS  or  CHAMPUS 
beneficiaries.  One  example  of  such 
circumstances  involves  a  provider  who, 
for  his/her  entire  practice  or  for  most  of 
his/her  practice,  provides  or  bills  for 
tratment  that  is  not  a  CHAMPUS 
benefit  resulting  in  CHAMPUS 
frequently  and  repeatedly  denying 
claims  as  non-covered  services.  This 
may  occur  when  a  professional  provider 
furnishes  sex  therapy  (a  therapy  which 
may  be  recognized  by  the  provider's 
licensing  authority  but  which  is 
excluded  from  CHAMPUS  coverage) 
and  repeatedly  submits  CHAMPUS 
claims  for  the  services. 

(2)  Provider  termination.  The  Director, 
OCHAMPUS,  or  a  designee,  shall 
terminate  the  provider  status  of  any 
provider  determined  not  to  meet  the 
qualifications  established  by  this  part  to 
be  an  authorized  QiAMPUS  provider. 

(i)  Effective  date  of  termination. 
Except  as  provided  in  paragraph 
(g)(2](ii)  of  this  section,  the  termination 
shall  be  retroactive  to  the  date  on  which 
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the  provider  did  not  mtet  the 
requirements  of  this  Part. 

(A)  The  retroactive  effective  date  of 
termination  shall  not  be  limited  due  to 
the  passage  of  time,  erroneous  payment 
of  claims,  or  any  other  events  which 
may  be  cited  as  a  basis  for  CHAMPUS 
recognition  of  the  provider 
notwithstanding  the  fact  that  the 
provider  does  not  meet  program 
qualincations.  Unless  specific  provision 
is  made  in  this  part  to  "grandfather"  or 
authorize  a  provider  who  does  not 
otherwise  meet  the  qualifications 
established  by  this  part,  all  unqualified 
providers  shall  be  terminated. 

(B)  Any  claims  cost-shared  or  paid 
under  CHAMPUS  for  services  or 
supplies  furnished  by  the  provider  on  or 
after  the  effective  date  of  termination, 
even  when  the  effective  date  is 
retroactive,  shall  be  deemed  an 
erroneous  payment  unless  specific 
exception  is  provided  in  this  Part.  All 
erroneous  payments  are  subject  to 
collection  under  S  199.11  of  this  part. 

(C)  If  an  institution  is  terminated  as 
an  authorized  CHAMPUS  provider,  the 
institution  shall  immediately  give 
written  notice  of  the  termination  to  any 
CHAMPUS  beneficiary  (or  their  parent, 
guardian,  or  other  representative) 
admitted  to.  or  receiving  care  at.  the 
institution  on  or  after  the  effective  date 
of  the  termination.  In  addition,  when  an 
institution  is  terminated  with  an 
effective  date  of  termination  after  the 
date  of  the  initial  determination 
terminating  the  provider,  any 
beneficiary  admitted  to  the  institution 
prior  to  the  effective  date  of  termination 
(or  their  parent,  guardian,  or  other 
representative)  shall  be  notified  by  the 
Director,  OCHAMPUS,  or  a  designee,  by 
certified  mail  of  the  termination,  and 
that  CHAMPUS  cost-sharing  of  the 
beneficiary's  care  in  the  institution  will 
cease  as  of  the  effective  date  of  the 
termination.  However,  any  beneficiary 
admitted  to  the  institution  prior  to  any 
grace  period  extended  to  the  institution 
under  paragraph  (f){2){ii)(A)  of  this 
section  shall  be  advised  that,  if  the 
beneficiary's  care  otherwise  qualifies  for 
CHAMPUS  coverage,  CHAMPUS  cost- 
sharing  of  the  care  in  the  institution  will 
continue  in  order  to  provide  a 
reasonable  period  of  transition  of  care; 
however  the  transitional  period  of 
CHAMPUS  cost-sharing  shall  not 
exceed  the  last  day  of  the  month 
following  the  month  in  which  the 
institution's  status  as  a  CHAMPUS 
provider  is  terminated.  (This  authorized 
CHAMPUS  cost-sharing  of  the  inpatient 
care  received  during  the  transition 
period  is  an  exception  to  the  general 
rule  that  CHAMPUS  payment  for  care 


furnished  after  the  elTective  date  of 
termination  of  the  provider's  status  shall 
be  deemed  to  be  an  erroneous  payment.) 
If  a  major  violation  under  paragraph 
(f)(2](ii)(B)  of  this  section  is  involved,  in 
order  to  ensure  immediate  action  is 
taken  to  transfer  beneficiaries  to  an 
approved  provider,  CHAMPUS  cost- 
sharing  shall  not  be  authorized  after  the 
effective  date  of  termination  of  the 
provider's  status. 

(ii)  Institutions  not  in  compliance  with 
CHAMPUS  standards.  If  it  is 
determined  that  an  institution  is  not  in 
compliance  with  one  or  more  of  the 
standards  applicable  to  its  specific 
category  of  institution  under  this  Part, 
the  Director.  OCHAMPUS.  or  a 
designee,  shall  take  immediate  steps  to 
bring  about  compliance  or  terminate  the 
status  of  the  provider  as  an  authorized 
CHAMPUS  provider. 

(A)  Minor  violations.  An  institution 
determined  to  be  in  violation  of  one  or 
more  of  the  standards  shall  be  advised 
by  certified  mail  of  the  nature  of  the 
discrepancy  or  discrepancies  and  will 
be  given  a  grace  period  of  30  days  to 
effect  appropriate  corrections.  The  grace 
period  may  be  extended  at  the 
discretion  of  the  Director,  OCHAMPUS. 
or  a  designee,  but  in  no  event  shall  the 
extension  exceed  90  days. 

[1]  CHAMPUS  will  not  cost-share  a 
claim  for  any  beneficiary  admitted 
during  the  grace  period. 

(2)  Any  beneficiary  admitted  to  the 
institution  prior  to  the  grace  period  (or 
the  beneficiary's  parent,  guardian,  or 
other  representative)  will  be  notified  by 
the  Director.  OCHAMPUS,  or  a 
designee,  in  writing,  of  the  minor 
violations  and  the  grace  period  granted 
the  institution  to  correct  the  violations. 
The  beneficiarj'  will  also  be  advised 
that,  if  the  beneficiary's  care  otherwise 
meets  all  requirements  for  CHAMPUS 
coverage,  CHAMPUS  cost-sharing  will 
continue  during  the  grace  period. 

(J)  If  the  institution  submits  written 
notice  before  the  end  of  the  grace  period 
that  corrective  action  has  been  taken 
and  if  the  Director.  OCHAMPUS,  or  a 
designee,  determines  that  the  corrective 
action  has  eliminated  the  minor 
violations,  the  provider  will  be  advised 
that  the  institution  is  restored  to  full 
status  as  an  authorized  CHAMPUS 
provider  as  of  12:01  a.m.  on  the  day 
written  notice  of  correction  was 
received  by  the  Director.  OCHAMPUS, 
or  a  designee,  or  the  day  on  which 
acceptable  corrective  action  was 
completed  in  the  judgment  of  the 
Director.  OCHAMPUS,  or  a  designee. 
Any  beneficiary  admitted  to  the 
institution  prior  to  the  grace  period  will 
be  notified  by  the  Director, 


OCHAMPUS.  or  a  designee,  of  the 
corrective  action  and  that  the  provider 
continues  to  be  an  authorized 
CHAMPUS  provider.  CHAMPUS  cost- 
sharing  for  any  beneficiary  admitted  to 
the  institution  during  the  grace  period 
shall  be  allowed  only  for  care  received 
after  12:01  a.m.  on  the  day  written  notice 
of  correction  was  received  by  the 
Director,  OCHAMPUS,  or  a  designee,  or 
the  day  on  which  acceptable  corrective 
action  was  completed  in  the  judgment  of 
the  Director,  OCHAMPUS,  or  a 
designee. 

[4)  If  the  institution  has  failed  to  give 
notification  in  writing  before  the  end  of 
the  grace  period  that  corrective  action 
has  been  completed  or,  in  the  judgment 
of  the  Director,  OCHAMPUS,  or  a 
designee,  the  institution  has  not 
completed  acceptable  corrective  action 
during  the  grace  period,  the  Director. 
OCHAMPUS,  or  a  designee,  may  initiate 
action  to  terminate  the  provider  as  an 
authorized  CHAMPUS  provider. 

(B)  Major  violations.  If  the  Director, 
OCHAMPUS.  or  a  designee,  determines 
that  an  institution  is  in  violation  of 
standards  detrimental  to  life,  safety,  or 
health,  or  substantially  in  violation  of 
approved  treatment  programs, 
immediate  action  shall  be  taken  to 
terminate  the  institution  as  an 
authorized  CHAMPUS  provider.  The 
institution  shall  be  notified  by  telegram, 
certified  mail,  or  express  mail  of  the 
termination  under  this  subparagraph, 
effective  on  receipt  of  the  notice.  The 
notice  shall  include  a  brief  statement  of 
the  nature  of  violations  resulting  in  the 
termination  and  advise  the  institution 
that  an  initial  determination  formalizing 
the  administrative  action  of  termination 
will  be  issued  pursuant  to  paragraph 
(h)(3)(ii)  of  this  section  within  15  days. 

(3)  Beneficiary  sanctions,  (i)  With 
entitlement  to  CHAMPUS  benefits 
based  on  public  law,  an  eligible 
beneficiary  will  not  be  suspended  or 
excluded  from  CHAMPUS.  However, 
the  Director,  OCHAMPUS.  or  a 
designee,  may  take  action  deemed 
appropriate  and  reasonable  to  protect 
the  Government  from  those 
beneficiaries  (including  sponsors, 
parents,  guardians,  or  representatives  of 
beneficiaries)  who  have  submitted  false 
claims. 

(ii)  Pursuant  to  S  199.11  of  this  part, 
the  Director,  OCHAMPUS.  or  a 
designee,  may  recover  erroneous 
payments  on  claims  involving  fraud  oi 
false  or  misleading  statements. 
Remedies  for  recovery  of  the  erroneous 
payments  include  the  use  of  offset 
against  future  CHAMPUS  payments. 

(iii)  Under  policies  adopted  by  the 
Director,  OCHAMPUS.  or  a  designee. 
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individuals  who,  based  on  reliable 
information,  have  previously  submitted 
fraudulent  or  false  CHAMPUS  claims, 
may  be  required  to  comply  with  any 
procedures  (e.g..  partial  or  total  pre- 
payment audit  or  review,  restriction  to  a 
designated  primary  care  provider,  etc.) 
which  the  Director.  OCHAMPUS.  or  a 
designee,  deems  appropriate  to  ensure 
that  their  future  medical  care  and 
CHAMPUS  claims  (including  the 
medical  care  and  CHAMPUS  claims 
submitted  by  or  for  members  of  their 
family)  are  valid. 

(g)  Period  of  exclusion,  suspension,  or 
termination — (1)  Exclusions  or 
suspensions.  Except  as  otherwise 
required  by  paragraph  (g)(l)(i)  of  this 
section,  the  Director,  OCHAMPUS.  or  a 
designee,  shall  determine  the  period  of 
exclusion  or  suspension  for  a  provider 
using  the  factors  set  forth  in  paragraph 
(g)(l)(>i)  of  this  section. 

(i)  Exclusion  or  suspension  of  a 
provider  based  on  the  provider's 
exclusion  or  suspension  by  another 
agency  of  the  Federal  Government,  a 
state,  or  a  local  licensing  authority.  If 
the  administrative  action  under 
CHAMPUS  is  based  solely  on  the 
provider's  exclusion  or  suspension  by 
another  agency,  state,  or  local  licensing 
authority,  the  period  of  exclusion  or 
suspension  under  CHAMPUS  shall  be 
for  the  same  length  of  time  of  exclusion 
or  suspension  imposed  by  the  other 
agency,  state,  or  local  licensing 
authority.  The  provider  may  request 
reinstatement  as  an  authorized 
CHAMPUS  provider  if  reinstatement  is 
achieved  under  the  other  program  prior 
to  the  end  of  the  period  of  exclusion  or 
suspension.  If  the  administrative  action 
under  CHAMPUS  is  not  based  solely  on 
the  provider's  exclusion  or  suspension 
by  another  agency,  state,  or  local 
licensing  authority,  the  minimum  period 
of  exclusion  or  suspension  shall  be  for 
the  same  period  of  exclusion  or 
suspension  imposed  by  the  other 
agency,  state,  or  local  licensing 
authority. 

(ii)  Factors  to  be  considered  in 
determining  the  period  of  exclusion  or 
suspension  of  providers  under 
CHAMPUS.  In  determining  the  period  of 
exclusion  or  suspension  of  a  provider, 
the  Director,  OCFL\MPUS.  or  a 
designee,  may  consider  any  or  all  of  the 
following: 

(A)  When  the  case  concerns  all  or  any 
part  of  the  same  issues  which  have  been 
the  subject  of  criminal  conviction  or 
civil  judgment  involving  fi-aud  by  a 
provider 

[1]  The  period(s)  of  sentence, 
probation,  and  other  sanction  imposed 
by  court  order  against  the  provider  may 
be  presumed  reasonable  and  adopted  as 


the  administrative  period  of  exclusion  or 
suspension  under  CHAMPUS,  unless 
aggravating  or  mitigating  factors  exist. 

[2]  If  any  aggravating  factors  exist, 
then  cause  exists  for  the  Director. 
OCHAMPUS,  or  a  designee,  to  consider 
the  factors  set  forth  in  paragraph 
(g)(l)(ii)(B]  of  this  section,  in  imposing  a 
period  of  administrative  exclusion  or 
suspension  in  excess  of  the  period(8)  of 
sentence,  probation,  and/or  other 
sanctions  imposed  by  court  order. 
Examples  of  aggravating  factors  include, 
but  are  not  limited  to: 

[i]  An  administrative  determination 
by  the  Director,  OCHAMPUS.  or  a 
designee,  that  the  basis  for 
administrative  exclusion  or  suspension 
includes  an  act(s]  of  fraud  or  abuse 
under  CHAMPIJS  in  addition  to.  or 
unrelated  to.  an  act(s)  of  fraud  included 
in  the  court  conviction  or  civil  judgment. 

[ii]  The  fraudulent  act(s)  involved  in 
the  criminal  conviction  or  civil 
judgment,  or  similar  acts,  were 
conmiitted  over  a  significant  period  of 
time;  that  is.  one  year  or  more. 

[iii]  The  act(s)  of  fraud  or  abuse  had 
an  adverse  physical,  mental,  or  financial 
impact  on  one  or  more  CHAMPUS 
beneficiaries. 

[iv]  The  loss  or  potential  loss  to 
CHAMPUS  is  over  $5,000.  The  entire 
amount  of  loss  or  potential  loss  to 
CHAMPUS  due  to  acts  of  fraud  and 
abuse  will  be  considered,  in  addition  to 
the  amount  of  loss  involved  in  the  court 
conviction  or  civil  judgment,  regardless 
of  whether  full  or  partial  restitution  has 
been  made  to  CHAMPUS. 

(v)  The  provider  has  a  prior  court 
record,  criminal  or  civil,  or 
administrative  record  or  finding  of  fraud 
or  abuse. 

[3]  If  any  mitigating  factors  exist,  then 
cause  may  exist  for  the  Director, 
OCHANfPUS,  or  a  designee,  to  reduce  a 
period  of  administrative  exclusion  or 
suspension  from  any  period(s)  imposed 
by  court  conviction  or  civil  judgment. 
Only  the  existence  of  either  of  the 
following  two  factors  may  be  considered 
in  mitigation: 

[i]  The  criminal  conviction  or  civil 
judgment  only  involved  three  or  fewer 
misdemeanor  offenses,  and  the  total  of 
the  estimated  losses  incurred  (including 
any  loss  from  act(s)  not  involved  in  the 
conviction  or  judgment)  is  less  than 
$1,000,  regardless  of  whether  full  or 
partial  restitution  has  been  made. 

[ii]  The  criminal  or  civil  court 
proceedings  establish  that  the  provider 
had  a  mental,  emotional  or  physical 
condition,  prior  to  or  contemporaneous 
with  the  commission  of  the  act(s),  that 
reduced  the  provider's  criminal  or  civil 
culpability. 


(B)  The  Director.  OCHAMPUS,  or  a 
designee,  may  consider  the  following 
factors  in  determining  a  reasonable 
period  of  exclusion  or  suspension  of  a 
provider  under  CHAMPUS: 

(7)  The  nature  of  the  claims  and  the 
circumstances  under  which  they  were 
presented; 

[2]  The  degree  of  culpability; 

[3]  History  of  prior  offenses  (including 
whether  claims  were  submitted  while 
the  provider  was  either  excluded  or 
suspended  pursuant  to  prior 
administrative  action); 

[4]  Number  of  claims  involved: 

(5)  Dollar  amount  of  claims  involved; 
■    [6]  Whether,  if  a  crime  was  involved, 
it  was  a  felony  or  misdemeanor 

(7)  If  patients  were  injured  financially, 
mentally,  or  physically;  the  number  of 
patients;  and  the  seriousness  of  the 
injury(ies); 

[8]  The  previous  record  of  the  provider 
under  CHAMPUS; 

(9)  Whether  restitution  has  been  made 
or  arrangements  for  repayment  accepted 
by  the  Government; 

[10]  Whether  the"  provider  has 
resolved  the  conflict  of  interest 
situations  or  implemented  procedures 
acceptable  to  the  Director,  OCHAMPUS. 
or  a  designee,  which  will  prevent 
conflict  of  interest  in  the  future;  and. 

[11]  Such  other  factors  as  may  be 
deemed  appropriate. 

(2)  Terminations.  When  a  provider's 
status  as  an  authorized  CHAMPUS 
provider  is  ended,  other  than  through 
exclusion  or  suspension,  the  termination 
is  based  on  a  finding  that  the  provider 
does  not  meet  the  qualifications  to  be  an 
authorized  provider,  as  set  forth  in  this 
part.  Therefore,  the  period  of 
termination  in  all  cases  will  be 
indefinite  and  will  end  only  after  the 
provider  has  successfully  met  the 
established  qualifications  for  authorized 
provider  status  under  CHAMPUS  and 
has  been  reinstated  under  CHAMPUS. 
Except  as  otherwise  provided  in  this 
subparagraph,  the  following  guidelines 
control  the  termination  of  authorized 
CHAMPUS  provider  status  for  a 
provider  whose  license  to  practice  (or. 
in  the  case  of  an  institutional  provider, 
to  operate)  has  been  temporarily  or 
permanently  suspended  or  revoked  by 
the  jurisdiction  issuing  the  license. 

(i)  Termination  of  the  provider  under 
CHAMPUS  shall  continue  even  if  the 
provider  obtains  a  license  to  practice  ia 
a  second  jurisdiction  during  the  period 
of  suspension  or  revocation  of  the 
provider's  license  by  the  original 
licensing  jurisdiction.  A  provider  who 
has  licenses  to  practice  in  two  or  more 
jurisdictions  and  has  one  or  more 
license(s)  suspended  or  revoked  will 
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also  be  terminated  as  a  CHAMPUS 
provider. 

(A)  Professional  providers  shall 
remain  terminated  from  the  CHAMPUS 
until  the  jurisdiction(s)  suspending  or 
revoking  the  provider's  license(s)  to 
practice  restores  it  or  removes  the 
impediment  to  restoration. 

(B)  Institutional  providers  shall 
remain  terminated  under  CHAMPUS 
until  their  license  is  restored.  In  the 
event  the  facility  is  sold,  transferred,  or 
reorganized  as  a  new  legal  entity,  and  a 
license  issued  under  a  new  name  or  to  a 
different  legal  entity,  the  new  entity 
must  submit  an  application  to  be  an 
authorized  CHAMPUS  provider. 

(il)  If  the  CHAMPUS  provider  status  is 
terminated  due  to  the  loss  of  the 
provider's  license,  the  effective  date 
shall  be  retroactive  to  the  date  the 
provider  lost  the  license;  however,  in  the 
case  of  a  professional  provider  who  has 
licenses  in  two  or  more  jurisdictions  and 
submitted  claims  from  a  jurisdiction 
from  which  he/she  had  a  valid  license, 
the  effective  date  of  the  termination  will 
be  15  calendar  days  from  the  date  of  the 
written  initial  determination  of 
termination  for  purposes  of  claims  from 
the  jurisdiction  in  which  the  provider 
still  has  a  valid  license. 

(h)  Procedures  for  initiating  and 
implementing  the  administrative 
remedies — (1)  Temporary  suspension  of 
claims  processing,  (i)  In  general, 
temporary  suspension  of  claims 
processing  may  be  invoked  to  protect 
the  interests  of  the  Government  for  a 
period  reasonably  necessary  to 
complete  investigation  or  appropriate 
criminal,  civil,  and  administrative 
proceedings.  The  temporary  suspension 
only  delays  the  ultimate  payment  of 
otherwise  appropriate  claims.  When 
claims  processing  involving  a 
participating  provider  is  temporarily 
suspended,  the  participation  agreement 
remains  in  full  force  and  the  provider 
cannot  repudiate  the  agreement  because 
of  the  delay  in  the  final  disposition  of 
the  claim(s).  Once  it  has  been 
determined  appropriate  to  end  the 
temporary  suspension  of  claims 
processing,  CHAMPUS  claims  which 
were  the  subject  of  the  suspension  and 
which  are  otherwise  determined  to  be  in 
compliance  with  the  requirements  of 
law  and  regulation,  will  be  processed  to 
completion  and  payment  unless  such 
action  is  deemed  inappropriate  as  a 
result  of  criminal,  civil,  or 
administrative  remedies  ultimately 
invoked  in  the  case. 

(ii)  When  adequate  evidence  exists  to 
determine  that  a  provider  or  beneficiary 
is  submitting  fraudulent  or  false  claims 
or  claims  involving  practices  that  may 
be  fraud  or  abuse  as  defined  by  this 


part,  the  Director.  OCHAMPUS,  or  a 
designee,  may  suspend  CHAMPUS 
claims  processing  (in  whole  or  in  part) 
for  claims  submitted  by  the  beneficiary 
or  any  CHAMPUS  claims  involving  care 
furnished  by  the  provider.  The 
temporary  suspension  of  claims 
processing  for  care  furnished  by  a 
provider  may  be  invoked  against  all 
such  claims,  whether  or  not  the  claims 
are  submitted  by  the  beneficiary  or  by 
the  provider  as  d~paHicipating 
CHAMPUS  provider.  In  cases  involving 
a  provider,  notice  of  the  suspension  of 
claims  processing  may  also  be  given  to 
the  beneficiary  community  either 
directly  or  indirectly  through  notice  to 
appropriate  military  facilities,  health 
benefit  advisors,  and  the  information  or 
news  media. 

(A)  Adequate  evidence  is  any 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

(B)  Indictment  or  any  other  initiation 
of  criminal  charges,  filing  of  a  complaint 
for  civil  fraud,  issuance  of  an 
administrative  complaint  under  the 
Program  Fraud  Civil  Remedies  Act,  or 
issuance  of  an  initial  determination 
under  this  part  for  submitting  fraudulent 
or  false  claims  or  claims  involving 
practices  that  may  be  fraud  or  abuse  as 
defmed  by  this  part,  shall  constitute 
adequate  evidence  for  invoking 
temporary  suspension  of  claims 
processing. 

(iii)  The  Director,  OCHAMPUS,  or  a 
designee,  may  suspend  CHAMPUS 
claims  processing  without  first  notifying 
the  provider  or  beneficiary  of  the  intent 
to  suspend  payments.  Following  a 
decision  to  invoke  a  temporary 
suspension,  however,  the  Director. 
OCHAMPUS.  or  a  designee,  shall  issue 
written  notice  advising  the  provider  or 
beneficiary  that: 

(A)  A  temporary  suspension  of  claims 
processing  has  been  ordered  and  a 
statement  of  the  basis  of  the  decision  to 
suspend  payment.  Unless  the 
suspension  is  based  on  any  of  the 
actions  set  forth  in  paragraph 
(h)(l)(ii)(B)  of  this  section,  the  notice 
shall  describe  the  suspected  acts  or 
omissions  in  terms  sitfficient  to  place  the 
provider  or  benenciary  on  notice 
without  disclosing  the  Government's 
evidence. 

(B)  Within  30  days  (or,  upon  written 
request  received  by  OCHAMPUS  during 
the  30  days  and  for  good  cause  shown, 
within  60  days]  from  the  date  of  the 
notice,  the  provider  or  beneficiary  may: 

[})  Submit  to  the  Director, 
OCHAMPUS,  or  a  designee,  in  writing, 
information  (including  documentary 
evidence)  and  argument  in  opposition  to 
the  suspension,  provided  the  additional 


specific  information  raises  a  genuine 
dispute  over  the  material  facts,  or 

[2]  Submit  a  written  request  to  present 
in  person  evidence  or  argument  to  the 
Director,  OCHAMPUS,  or  a  designee. 
All  such  presentations  shall  be  made  at 
the  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS)  in  Aurora, 
Colorado,  at  the  provider's  or 
beneficiary's  own  expense. 

(C)  Additional  proceedings  to 
determine  disputed  material  facts  may 
be  conducted  unless: 

[1)  The  suspension  is  based  on  any  of 
the  actions  set  forth  in  paragraph 
(h)(l)(ii)(B)  of  this  section,  or, 

(2)  A  determination  is  made,  on  the 
basis  of  the  advice  of  the  responsible 
Government  official  (e.g.,  an  official  of 
the  Department  of  Justice,  the 
designated  Reviewing  Official  under  the 
Program  Fraud  Civil  Remedies  Act.  etc.), 
that  the  substantial  interests  of  the 
Government  in  pending  or  contemplated 
legal  or  administrative  proceedings 
based  on  the  same  facts  as  the 
suspension  would  be  prejudiced. 

(iv)  If  the  beneficiary  or  provider 
submits,  either  in  writing  or  in  person, 
additional  information  or  argument  in 
opposition  to  the  suspension,  the 
Director,  OCHAMPUS,  or  a  designee, 
shall  issue  a  suspending  official's 
decision  which  modifies,  terminates,  or 
leaves  in  force  the  suspension  of  claims 
processing.  However,  a  decision  to 
terminate  or  modify  the  suspension  shall 
be  without  prejudice  to  th^^ubsequent 
imposition  of  suspension  declaims 
processing,  imposition  of  sanctions 
under  this  S  199.9,  the  recovery  of 
erroneous  payments  under  §  199.11  of 
this  part,  or  any  other  administrative  or 
legal  action  authorized  by  law  or 
regulation.  The  suspending  official's 
decision  shall  be  in  writing  as  follows: 

(A)  A  written  decision  based  on  all 
the  information  in  the  administrative 
record,  including  any  submission  by  the 
beneficiary  or  provider,  shall  be  final  in 
a  case: 

(7)  Based  on  any  of  the  actions  set 
forth  in  paragraph  {h)(l)(ii)(B)  of  this 
section, 

[2]  In  which  the  beneficiary's  or 
provider's  submission  does  not  raise  a 
genuine  dispute  over  material  facts,  or 

(J)  In  which  additional  proceedings  to 
determine  disputed  material  facts  have 
been  denied  on  the  basis  of  advice  of  a 
responsible  Government  official  that  the 
substantial  interests  of  the  Government 
in  pending  or  contemplated  legal  or 
administrative  proceedings  would  be 
prejudiced. 

(B)  In  a  case  in  which  additional 
proceedings  are  necessary  as  to 
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disputed  material  facts,  the  suspending 
official's  decision  shall  advise  the 
beneficiary  or  provider  that  the  case  has 
been  referred  for  handling  as  a  hearing 
under  S  199.10  of  this  part. 

(v)  A  suspension  of  claims  processing 
may  be  modified  or  terminated  for 
reasons  such  as: 

(A)  Newly  discovered  evidence; 

(B)  Elimination  of  any  of  the  causes 
for  which  the  suspension  was  invoked: 
or 

(C)  Other  reasons  the  Director. 
OCHAMPUS,  or  a  designee,  deems 
appropriate. 

(vi)  A  suspension  of  claims  processing 
shall  be  for  a  temporary  period  pending 
the  completion  of  investigation  and  any 
ensuing  legal  or  administrative 
proceedings,  unless  sooner  terminated 
by  the  Director,  OCHAMPUS,  or  a 
designee,  or  as  provided  in  this 
subparagraph. 

(A)  If  legal  or  administrative 
proceedings  are  not  initiated  within  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated  unless  the  Government 
official  responsible  for  initiation  of  the 
legal  or  administrative  action  requests 
its  extension,  in  which  case  it  may  be 
extended  for  an  additional  6  months.  In 
no  event  may  a  suspension  extend 
beyond  18  months,  unless  legal  or 
administrative  proceedings  have  been 
initiated  during  that  period. 

(B)  The  Director.  OCHAMPUS,  or  a 
designee,  shall  notify  the  Government 
official  responsible  for  initiation  of  the 
legal  or  administrative  action  of  the 
proposed  termination  of  the  suspension, 
at  least  30  days  before  the  12-month 
period  expires,  to  give  the  official  an 
opportunity  to  request  an  extension. 

(2)  Notice  of  proposed  administrative 
sanction,  (i)  A  provider  shall  be  notified 
in  writing  of  the  proposed  action  to 
exclude,  suspend,  or  terminate  the 
provider's  status  as  an  authorized 
CHAMPUS  provider. 

(A)  The  notice  shall  state  which 
sanction  Will  be  taken  and  the  effective 
date  of  that  sanction  as  determined  in 
accordance  with  the  provisions  of  this 
Part. 

(B)  The  notice  shall  inform  the 
provider  of  the  situation(s), 
circumstance(s),  or  action(s]  which  form 
the  basis  for  the  proposed  sanction  and 
reference  the  paragraph  of  this  Part 
under  which  the  administrative  action  is 
being  taken. 

(C)  The  notice  will  be  sent  to  the 
provider's  last  known  business  or  office 
address  (or  home  address  if  there  is  no 
known  business  address.) 

(D)  The  notice  shall  offer  the  provider 
an  opportunity  to  respond  within  30 
days  (or,  upon  written  request  received 


by  OCHAMPUS  during  the  30  days  and 
for  good  cause  shown,  within  60  days) 
from  the  date  on  the  notice  with  either 

(7)  Documentary  evidence  and  written 
argument  contesting  the  proposed 
action;  or, 

[2]  A  written  request  to  present  in 
person  evidence  or  argument  to  the 
Director,  OCHAMPUS,  or  a  designee. 
All  such  presentations  shall  be  made  at 
the  Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS)  in  Aurora, 
Colorado,  at  the  provider's  own 
expense. 

(3)  Initial  determination,  (i)  If.  after 
the  provider  has  exhausted,  or  failed  to 
comply  with,  the  procedures  specified  in 
paragraph  {h)(2)  of  this  section,  the 
Director,  OCHAMPUS,  or  a  designee, 
decides  to  invoke  an  administrative 
remedy  of  exclusion,  suspension,  or 
termination  of  a  provider  under 
CHAMPUS.  written  notice  of  the 
decision  will  be  sent  to  the  provider  by 
certified  mail.  Except  in  those  cases 
where  the  sanction  has  a  retroactive 
effective  date,  the  written  notice  shall 
be  dated  no  later  than  15  days  before 
the  decision  becomes  effective.  For 
terminations  under  paragraph 
(f)(2)(ii)(B)  of  this  section,  the  initial 
determination  may  be  issued  without 
first  implementing  or  exhausting  the 
procedures  specified  in  paragraph  (h)(2) 
of  this  section. 

(ii)  The  initial  determination  shall 
include: 

(A)  A  statement  of  the  sanction  being 
invoked; 

(B)  A  statement  of  the  effective  date 
of  the  sanction; 

(C)  A  statement  of  the  facts, 
circumstances,  or  actions  which  form 
the  basis  for  the  sanction  and  a 
discussion  of  any  information  submitted 
by  the  provider  relevant  to  the  sanction; 

(D)  A  statement  of  the  factors 
considered  in  determining  the  period  of 
sanction; 

(E)  The  earliest  date  on  which  a 
request  for  reinstatement  under 
CHAxMPUS  will  be  accepted; 

(F)  The  requirements  and  procedures 
for  reinstatement;  and, 

(G)  Notice  of  the  available  hearing 
upon  request  of  the  sanctioned  provider. 

(4)  Reinstatement  procedures. — (i) 
Restitution.  (A)  There  is  no  entitlement 
under  CHAMPUS  for  payment  (cost- 
sharing)  of  any  claim  that  involves 
either  criminal  or  civil  fraud  as  defined 
by  law,  or  fraud  or  abuse  or  confiict  of 
interest  as  defined  by  this  part  In 
addition,  except  as  specifically  provided 
in  this  part,  there  is  no  entitlement  under 
CHAMPUS  for  payment  (cost-sharing) 
of  any  claim  for  services  or  suppUes 
furnished  by  a  provider  who  does  not 


meet  the  requirements  to  be  an 
authorized  CHAMPUS  provider.  In  any 
of  the  situations  described  above, 
CHAMPUS  payment  shall  be  denied 
whether  the  claim  is  submitted  by  the 
provider  as  a  participating  claim  or  by 
the  beneficiary  for  reimbursement.  If  an 
erroneous  payment  has  been  issued  in 
any  such  case,  collection  of  the  payment 
will  be  processed  under  S  199.11  of  this 
part. 

(B)  If  the  Government  has  made 
erroneous  pa>7nents  to  a  provider 
becausfespf  claims  involving  fraud, 
abuse,  or  tonflicts  of  interest  restitution 
of  the  erroneous  paytnents  shall  be 
made  before-a  request  for  reinstatement 
as  a  CHAMPUS  authorizedprovider  will 
be  considered.  Without  restitution  or 
resolution  of  the  debt  under  1 199.11  of 
this  part  a  provider  shallTSot  be 
reinstated  as  an  authorized  CHAMPUS 
provider.  This  is  not  an  appealable  issue 
under  §  199.10  of  this  part. 

(C)  For  purposes  of  authorization  as  a 
CHAMPUS  provider,  a  provider  who  is 
excluded  or  suspended  under  this 

i  199.9  and  who  submits  participating 
claims  for  services  furnished  on  or  after 
the  effective  date  of  the  exclusion  or 
suspension  is  considered  to  have 
forfeited  or  waived  any  riglit  or 
entitlement  to  bill  the  beneficiary  for  the 
care  involved  in  the  claims.  Similarly, 
because  a  provider  is  expected  to  know 
the  CHAMPUS  requirements  for 
qualification  as  an  authorized  provider, 
any  participating  provider  who  fails  to 
meet  the  qualification  requirements  for 
CHAMPUS  is  considered  to  have 
forfeited  or  waived  any  right  or 
entitlement  to  bill  the  beneficiary  for  the 
care  involved  in  the  GRAMPUS  claims. 
If,  in  either  situtation,  the  provider  bills 
the  beneficiary,  restitution  to  the 
beneficiary  may  be  required  by  the 
Director,  OCHAMPUS,  or  a  designee,  as 
a  condition  for  consideration  of 
reinstatement  as  a  CHAMPUS 
authorized  provider. 

(ii)  Terminated  providers.  A 
terminated  provider  who  subsequently 
achieves  the  minimum  qualifications  to 
be  an  authorized  CHAMPUS  provider  or 
who  has  had  his/her  license  reinstated 
or  the  impediment  to  reinstatement 
removed  by  the  appropriate  licensing 
jurisdiction  may  submit  a  written 
request  for  reinstatement  under 
CHAMPUS  to  the  Director. 
OCHAMPUS,  or  a  designee.  If 
restitution  or  proper  reinstatement  of     ^ 
license  is  not  at  issue,  the  Director, 
OCHAMPUS.  or  a  designee,  will  process 
the  request  for  reinstatement  under  the 
procedures  established  for  initial 
requests  for  authorized  CHAMPUS 
provider  status. 
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(iii)  Providers  (other  than  entities) 
excluded  or  suspended  under 
CHAMPUS.  (A)  A  provider  excluded  or 
suspended  from  CHAMPUS  (other  than 
an  entity  excluded  under  S  199.9(f)(l)(i)) 
may  seek  reinstatement  by  submitting  a 
written  request  to  the  Director, 
OCHAMPUS.  or  a  designee,  any  time 
after  the  date  specified  in  the  notice  of 
exclusion  or  suspension  or  any  earlier 
date  specified  in  an  appeal  decision 
issued  in  the  provider's  appeal  under 
S  199.10  of  this  part.  The  request  for 
reinstatement  shall  include: 

(1)  Documentation  sufficient  to 
estabhsh  the  provider's  qualifications 
under  this  part  to  be  a  CHAMPUS 
authorized  provider 

[2]  A  statement  from  the  provider 
setting  forth  the  reasons  why  the 
provider  should  be  reinstated, 
accompanied  by  written  statements 
from  professional  associates,  peer 
review  bodies,  and/or  probation  officers 
(if  appropriate),  attesting  to  their  belief 
that  the  violations  that  led  to  exclusion 
or  suspension  will  not  be  repeated. 

(B)  A  provider  entity  excluded  from 
CHAMPUS  under  i  199.9(f)(l)(i)  may 
seek  reinstatement  by  submitting  a 
written  request  to  the  Director, 
OCHAMPUS.  or  a  designee,  with 
documentation  sufficient  to  establish  the 
provider's  quahfications  under  this  Part 
to  be  a  CHAMPUS  authorized  provider 
and  either 

(7)  Documentation  showing  the 
CHAMPUS  reinstatement  of  the 
excluded  individual  provider  whose 
conviction  led  to  the  CHAMPUS 
exclusion  or  suspension  of  the  provider 
entity;  or 

[2]  Documentation  acceptable  to  the 
Director,  OCHAMPUS.  or  a  designee, 
that  shows  that  the  individual  whose 
conviction  led  to  the  entity's  exclusion: 

[i)  Has  reduced  his  or  her  ownership 
or  control  interest  in  the  entity  below  5 
percent;  or 

[ii]  Is  no  longer  an  officer,  director, 
agent  or  managing  employee  of  the 
entity;  or 

[Hi]  Continues  to  maintain  a  5  percent 
or  more  ownership  or  control  interest  in 
such  entity,  and  that  the  entity  due  to 
circumstances  beyond  its  control,  is 
unable  to  obtain  a  divestiture. 

Note:  Under  paragraph  (h)(4)(iii)(B)(2]  of 
this  section,  the  request  for  reinstatement 
may  be  submitted  any  time  prior  to  the  date 
specified  in  the  notice  of  exclusion  or 
susp^^nsion  or  an  earlier  date  specified  in  the 
appeal  decision  issued  under  i  199.10  of  this 
part. 

[iv]  Action  on  request  for 
reinstatement  In  order  to  reinstate  a 
provider  as  a  CHAMPUS  authorized 
provider,  the  Director.  OCHAMPUS.  or 
a  designee,  must  determine  that 


(A)  The  provider  meets  all 
requirements  under  this  part  to  be  an 
authorized  CHAMPyS  provider 

(B)  No  additional  criminal,  civil,  or 
administrative  action  has  been  taken  or 
is  being  considered  which  could  subject 
the  provider  to  exclusion,  suspension,  or 
termination  under  this  section: 

(C)  In  the  case  of  a  provider  entity, 
verification  has  been  made  of  the 
divestiture  or  termination  of  the  owner, 
controlling  party,  officer,  director,  agent 
or  managing  employee  whose  conviction 
led  to  the  entity's  exclusion,  or  that  the 
provider  entity  should  be  reinstated 
because  the  entity,  due  to  circumstances 
beyond  its  control,  cannot  obtain  a 
divestiture  of  the  5  percent  or  more 
ownership  or  controlling  interest  by  the 
convicted  party. 

(v)  Notice  of  action  on  request  for 
reinstatement — (A)  Notice  of  approval 
of  request  If  the  Director,  OCHAMPUS, 
or  a  designee,  approves  the  request  for 
reinstatement,  he  or  she  will: 

(i)  Give  written  notice  to  the 
sanctioned  party  specifying  the  date 
when  the  authorized  provider  status 
under  CHAMPUS  may  resume;  and 

(2)  Give  notice  to  those  agencies  and 
groups  that  were  originally  notified,  in 
accordance  with  S  199.9(k),  of  the 
imposition  of  the  sanction.  General 
notice  may  also  be  given  to  beneficiaries 
and  other  parties  as  deemed  appropriate 
by  the  Director.  OCHAMPUS,  or  a 
designee. 

[B]  Notice  of  denial  of  request  If  the 
Director.  OCHAMPUS.  or  a  designee, 
does  not  approve  the  request  for 
reinstatement,  written  notice  will  be 
given  to  the  provider.  If  established 
procedures  for  processing  initial 
requests  for  authorized  provider  status 
are  used  to  review  the  request  for 
reinstatement,  the  established 
procedures  may  be  used  to  provide  the 
notice  that  the  provider  does  not  meet 
requirements  of  this  part  for  such  status. 
If  the  provider  continues  to  be  excluded, 
suspended,  or  tenninated  under  the 
provisions  of  this  section,  the 
procedures  set  forth  in  this  paragraph 
(h)  may  be  followed  in  denying  the 
provider's  request  for  reinstatement. 

(5)  Reversed  or  vacated  convictions 
or  civil  judgments  involving  CHAMPUS 
fraud,  (i)  If  a  CHAMPUS  provider  is 
excluded  or  suspended  solely  on  the 
basis  of  a  criminal  conviction  or  civil 
judgment  involving  a  CHAMPUS  fraud 
and  the  conviction  or  judgment  is 
reversed  or  vacated  on  appeal, 
CHAMPUS  will  void  the  exclusion  of  a 
provider.  Such  action  will  not  preclude 
the  initiation  of  additional  independent 
administrative  action  under  this  section 
or  any  other  administrative  remedy 
based  on  the  same  facts  or  events  which 


were  the  subject  of  the  criminal 
conviction  or  civil  judgment. 

(ii)  If  an  exclusion  is  voided  under 
paragraph  (h)(5)(i)  of  this  section, 
CHAMPUS  will  make  payment,  either  to 
the  provider  or  the  beneficiary  (if  the 
claim  was  not  a  participating  claim)  for 
otherwise  authorized  services  under 
CHAMPUS  that  are  furnished  or 
performed  during  the  period  of 
exclusion. 

(iii)  CHAMPUS  wiU  also  void  the 
exclusion  of  any  entity  that  was 
excluded  under  S  199.9(f)(l)(i)  based 
solely  on  an  individual's  conviction  that 
has  been  reversed  or  vacated  on  appeal. 

(iv)  When  CHAMPUS  voids  the 
exclusion  of  a  provider  or  an  entity, 
notice  will  be  given  to  the  agencies  and 
others  that  were  originally  notified,  in 
accordance  with  i  199.9(k). 

(i)  Evidence  required  for 
determinations  to  invoke  administrative 
remedies — (1)  General.  Any  relevant 
evidence  may  be  used  by  the  Director, 
OCHAMPUS,  or  a  designee,  if  it  is  the 
type  of  evidence  on  which  reasonable 
persons  are  accustomed  to  rely  in  the 
conduct  of  serious  affairs,  regardless  of 
the  existence  of  any  common  law  or 
statutory  rule  that  might  make  improper 
the  admission  of  such  evidence  over 
objection  in  civil  or  criminal  courts. 

(2)  Types  of  evidence.  The  types  of 
evidence  which  the  Director, 
OCHAMPUS,  or  a  designee,  may  rely  on 
in  reaching  a  determination  to  invoke 
administrative  remedies  under  this 
section  include  but  are  not  limited  to  the 
following: 

(i)  Results  of  audits  conducted  by  or 
on  behalf  of  the  Government.  Such 
audits  can  include  the  results  of  100 
percent  review  of  claims  and  related 
records  or  a  statistically  valid  sample 
audit  of  the  claims  or  records.  A 
statistical  sampling  shall  constitute 
prima  facie  evidence  of  the  number  and 
amount  of  claims  and  the  instances  of 
fraud,  abuse,  or  conflict  of  interest. 

(ii)  Reports,  including  sanction 
reports,  from  various  sources  including  a 
peer  review  organization  (PRO)  for  the 
area  served  by  the  provider  state  or 
local  licensing  or  certification 
authorities;  peer  or  medical  review 
consultants  of  the  Government, 
including  consultants  for  Government 
contractors;  state  or  local  professional 
societies;  or  other  sources  deemed 
appropriate  by  the  Director, 
OCHAMPUS,  or  a  designee. 

(iii)  Orders  or  documents  issued  by 
Federal,  state,  foreign,  or  other  courts  of 
competent  jurisdiction  which  issue 
findings  and/or  criminal  convictions  or 
civil  judgments  involving  the  provider, 
and  administrative  rulings,  findings,  or 
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determinations  by  any  agency  of  the 
Federal  Government,  a  state,  or  local 
licensing  or  certification  authority 
regarding  the  provider's  status  with  that 
agency  or  authority. 

(j)  Suspending  Administrative  Action. 
(1)  All  or  any  administrative  action  may 
be  suspended  by  the  Director, 
OCHAMPUS,  or  a  designee,  pending 
action  in  the  case  by  the  Department  of 
Defense — Inspector  General,  Defense 
Criminal  Investigative  Service,  or  the 
Department  of  Justice  (including  the 
responsible  United  States  Attorney). 
However,  action  by  the  Department  of 
Defense — Inspector  General  or  the 
Department  of  Justice,  including 
investigation,  criminal  prosecution,  or 
civil  litigation,  does  not  preclude 
administrative  action  by  OCHAMPUS. 

(2)  The  normal  OCHAMPUS 
procedure  is  to  suspend  action  on  the 
administrative  process  pending  an 
investigation  by  the  Department  of 
Defense — Inspector  General  or  final 
disposition  by  the  Department  of  Justice. 

(3)  Though  OCHAMPUS 
administrative  action  is  taken 
independently  of  any  action  by  the 
Department  of  Defense-Inspector 
General  or  by  the  Department  of  Justice, 
once  a  case  is  forwarded  to  the 
Department  of  Defense-Inspector 
General  or  the  Department  of  Justice  for 
legal  action  (criminal  or  civil), 
administrative  action  may  be  held  in 
abeyance. 

(4)  In  some  instances  there  may  be 
dual  jurisdiction  between  agencies;  as 
in,  for  example,  the  joint  regulations 
is8>ied  by  the  Department  of  Justice  and 
the  Government  Accounting  O^ice 
regarding  debt  collection. 

(k)  Notice  to  Other  Agencies.  (1) 
When  CHAMPUS  excludes,  suspends, 
or  terminates  a  provider,  the  Director, 
OCHAMPUS,  or  a  designee,  will  notify 
other  appropriate  agencies  [for  example, 
the  Department  of  Health  and  Human 
Services  and  the  state  licensing  agency 
that  issued  the  provider's  license  to  . 
practice)  that  the  individual  has  been 
excluded,  suspended,  or  terminated  as 
an  authorized  provider  under 
CHAMPUS.  An  exclusion,  suspension, 
or  termination  action  is  considered  a 
public  record.  Such  notice  can  include 
the  notices  and  determinations  sent  to 
the  suspended  provider  and  other  public 
documents  such  as  testimony  given  at  a 
hearing  or  exhibits  or  depositions  given 
in  a  lawsuit  or  hearing.  Notice  may  also 
be  given  to  Uniformed  Services  Military 
Treatment  Facilities,  Health  Benefit 
Advisors,  beneficiaries  and  sponsors, 
the  news  media,  and  institutional 
providers  if  inpatient  care  was  involved. 

(2)  If  CHAMPUS  has  temporarily 
suspended  claims  processing,  notice  of 


such  action  normally  will  be  given  to  the 
afTected  provider  and  Uniformed 
Services  Medical  Treatment  Facilities, 
Health  Benefits  Advisors,  beneficiaries, 
and  sponsors.  Notice  may  also  be  given 
to  any  information  or  news  media  and 
any  other  individual,  professional 
provider,  or  institutional  provider,  as 
deemed  appropriate.  However,  since  a 
"temporary  suspension  of  claims 
processing"  is  by  definition  not  a  final 
or  formal  agency  action,  the  basis  for 
the  action  generally  will  not  be 
disclosed.  It  is  noted  that  the  basis  for 
the  action  can  be  a  result  of  questions 
arising  from  routine  audits  to 
investigation  of  possible  criminal 
violations. 

(1)  Compromise,  Settlement,  and 
Resolution  Authority.  (1)  In  lieu  of 
invoking  any  remedy  provided  by  this 
Section,  the  Director.  OCHAMPUS,  or  a 
designee,  may  elect  to  enter  into  an 
agreement  with  the  provider  intended  to 
correct  the  situation  within  an 
established  time  period  and  subject  to 
any  remedies  deemed  appropriate  by 
the  Director,  OCHAMPUS,  or  a 
designee. 

(2)  When  it  is  in  the  best  interest  of 
CHAMPUS.  the  Director.  OCHAMPUS. 
has  the  discretionary  authority  to  waive 
an  action  or  enter  into  compromise  or 
settlement  of  administrative  actions 
taken  under  this  S  199.9. 
***** 

6.  Section  199.10  is  amended  by 
revising  paragraph  (a),  paragraphs 
(a)(l)(i)(A).  (a)(l)(i)(B),  (a){l)(i)(C).  and 
(a)(l)(ii);  redesignating  previous 
(a)(2)(i)(B)  through  (a)(2)(i)(D)  as 
(a)(2)(i)(C)  through  (a)(2)(i)(E);  adding 
new  paragraph  (a)(2)(i)(B);  revising 
paragraph  (a)(3);  redesignating  previous 
paragraphs  (a)(4)  through  (a)(7)  as 
paragraphs  (a)(5)  through  (a)(8):  adding 
new  paragraph  (a)(4);  revising  (a)(5), 
revising  paragraphs  (a)(6)(iv)(A)  and 
(a)(6)(iv)(C);  adding  new  paragraph 
(a)(6](v):  revising  paragraphs  (a)(7)(iii). 
(a){7)(iv)(C).  (a)(8)(i)(A).  and 
(a)(8)(ii)(A);  by  adding  a  new  paragraph 
(a)(9);  by  revising  paragraphs  (b). 
(b)(l)(i).  (b)(l){ii).  (b)(l)(iv).  (b)(2).  (b)(3). 
(b)|4)  introductory  text,  (c).  (c)(2). 
(c)(5)(i)  and  (ii).  (d),  (d)(l)(i),  (d)(l){iii). 
(d)(2).  (d)(9)(iii)(A),  (d)(9)(iv)(C)  and 
(d)(9)(iv)(D);  by  removing  paragraphs 
(d)(10)(ii)  and  (d)(10)(iv]:  by  adding  a 
new  paragraph  (d)(10)(ii):  by  removing 
paragraph  (d)(ll)(iii);  and  by 
redesignating  the  previous  paragraphs 
(d)(11)(iv),(d)[ll)(v),(d){ll)(vi), 
(d){ll)(vii),  (d){ll)(viii),  (d)(ll)(ix). 
(d)(ll)(x),  (d)(ll)(xi),  (d)(ll)(xii).  and 
(d)(ll)(xiii)  as  subparagraphs  (d)(11)(iii), 
(d)(ll)(iv),  (d){ll)(v),  {d)(ll)(vi), 
(d)(ll)(vii),  (d)(ll)(viii).  (d)(ll)(ix). 


(d)(ll)(x)  (revising  paragraph 
(d)(ll)(x)(A)).  and  the  headins  nf 
(d)(ll)(xi). 

§  199.10    Appeal  and  hearing  procedurM. 

(a)  General.  This  Section  sets  forth  the 
policies  and  procedures  for  appealing 
decisions  made  by  OCHAVtPUS, 
OCHAMPUSEUR,  and  CHAMPUS 
contractors  adversely  affecting  the 
rights  and  liabilities  of  CHAMPUS 
beneficiaries.  CHAMPUS  participating 
providers,  and  providers  denied  the 
status  of  authorized  provider  under 
CHAMPUS.  An  appeal  under 
CHAMPUS  is  an  administrative  review 
of  program  determinations  made  under 
the  provisions  of  law  and  regulation.  An 
appeal  cannot  challenge  the  propriety, 
equity,  or  legality  of  any  provision  of 
law  or  regulation. 

(1)  *  *  • 

(!)•*• 

(A)  OCHAMPUS,  OCHAMPUSEUR, 
and  CHAMPUS  contractors  shall  mail 
notices  of  initial  determinations  to  the 
affected  provider  or  CR'^MPUS 
beneficiary  (or  representative)  at  the 
last  known  address.  For  beneficiaries 
who  are  under  18  years  of  age  or  who 
are  incompetent,  a  notice  issued  to  the 
parent,  guardian,  or  other 
representative,  under  established 
CHAMPUS  procedures,  constitutes 
notice  to  the  beneficiary. 

(B)  CHAMPUS  contractors  and 
OCHAMPUSEUR  shall  notify  a  provider 
of  an  initial  determination  on  a  claim 
only  if  the  provider  participated  in  the 
claim.  (See  S  199.7  of  this  part) 

(C)  Notice  of  an  initial  determination 
on  a  claim  processed  by  a  CHAMPUS 
contractor  or  OCHAMPUSEUR  normally 
will  be  made  on  a  CHAMPUS 
Explanation  of  Benefits  (CEOB)  form. 

(D)  *  •  * 

(E)  •  •  • 

(ii)  Effect  of  initial  determination.  The 
initial  determination  is  final,  unless 
appealed  in  accordance  with  this 
Section,  or  unless  the  initial 
determination  is  reopened  by 
OCHAMPUS  or  the  CHAMPUS 
contractor. 

(2)  *  •  * 

(t)  *  *  * 

(B)  A  beneficiary  who  has  an  interest 
in  receiving  care  or  has  received  care 
from  a  particular  provider  cannot  be  an 
appealing  party  regarding  the  exclusion, 
suspension,  or  termination  of  the 
provider  under  {  199.9  of  this  part. 

***** 

(3)  Burden  of  proof  The  burden  of 
proof  is  on  the  appealing  party  to 
estabhsh  affirmatively  by  substantial 
evidence  the  appealing  party's 
entitlement  under  law  and  this  part  to 
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the  authorization  of  CHAMPUS  benefits, 
approval  of  authorized  CHAMPUS 
provider  status,  or  removal  of  sanctions 
imposed  under  i  199.9  of  this  part.  If  a 
presumption  exists  under  the  provisions 
of  this  part  or  information  constitutes 
prima  facie  evidence  under  the 
provisions  of  this  part,  the  appealing 
party  must  produce  evidence  reasonably 
sufTicient  to  rebut  the  presumption  or 
prima  facie  evidence  as  part  of  the 
appealing  party's  burden  of  proof. 
CHAMPUS  shall  not  pay  any  part  of  the 
cost  or  fee,  including  attorney  fees, 
associated  with  producing  or  submitting 
evidence  in  support  of  an  appeal. 

(4)  Evidence  in  appeal  and  hearing 
cases.  Any  relevant  evidence  may  be 
used  in  the  administrative  appeal  and 
hearing  process  if  it  is  the  type  of 
evidence  on  which  reasonable  persons 
are  accustomed  to  rely  in  the  conduct  of 
serious  affairs,  regardless  of  the 
existence  of  any  common  law  or 
statutory  rule  that  might  make  improper 
the  admission  of  such  evidence  over 
objection  in  civil  or  criminal  courts. 

(5)  Late  filing.  If  a  request  for 
reconsideration,  formal  review,  or 
hearings  is  filed  after  the  time  permitted 
in  this  section,  written  notice  shaU  b« 
issued  denying  the  request.  Late  filing 
may  be  permitted  only  if  the  appealing 
party  reasonably  can  demonstrate  to  the 
satisfaction  of  the  Director, 
OCHAMPUS,  or  a  designee,  that  the 
timely  filing  of  the  request  was  not 
feasible  due  to  extraordinary 
circumstances  over  which  the  appealing 
party  had  no  practical  control.  Each 
request  for  an  exception  to  the  filing 
requirement  will  be  considered  on  its 
own  merits.  The  decision  of  the  Director, 
OCHAMPUS,  or  a  designee,  on  the 
request  for  an  exception  to  the  filing 
requirement  shall  be  final. 

[0]  Appealable  issue.  •  •  * 

(i)  •  *  * 
(iv)  •  •  • 

(A)  Determination  of  a  person's 
eligibility  as  a  CHAMPUS  beneficiary  is 

the  responsibility  of  the  appropriate 
Uniformed  Service.  Although 
OCHAMPUS.  OCHAMPUSEUR,  and 
CHAMPUS  contractors  must  make 
determinations  concerning  a 
beneficiary's  eligibility  in  order  to 
ensure  proper  disbursement  of 
appropriated  funds  on  each  CHAMPUS 
claim  processed,  ultimate  responsibility 
for  resolving  a  beneficiary's  eligibility 
rests  with  the  Uniformed  Services. 
Accordingly,  disputed  question  of  fact 
concerning  a  beneficiary's  eligibility  will 
not  be  considered  an  appealable  issue 
under  the  provisions  of  this  section,  but 


shall  be  resolved  in  acoordanoe  witk 

§  199.3  of  this  part 
*        •        «        •        * 

(C)  Any  sanction,  including  the  period 
of  the  sanction,  imposed  under  1 199.9  of 
this  part  which  is  based  solely  on  a 
provider's  exclusion  or  suspension  by 
another  agency  of  the  Federal 
Government,  a  state,  or  a  local  licensing 
authority  is  not  appealable  under  this 
section.  The  provider  must  exhaust 
administrative  appeal  rights  offered  by 
the  other  agency  that  made  the  hiitial 
determination  to  exclude  or  suspend  the 
provider.  Similarly,  any  sanction 
imposed  under  i  199.9  which  is  based 
solely  on  a  criminal  conviction  or  dvil 
judgment  against  the  provider  is  not 
appealable  under  this  section.  If  the 
sanction  imposed  under  S  199.9  is  not 
based  solely  on  the  provider's  criminal 
conviction  or  civil  judgment  or  on  the 
provider's  exclusion  or  suspension  by 
another  agency  of  the  Federal 
Government,  a  state,  or  a  local  licensing 
authority,  that  portion  of  the  CHAMPUS 
administrative  determination  which  is  in 
addition  to  the  criminal  conviction/civil 
judgment  or  exclusion/suspension  by 
the  other  agency  may  be  appealed  under 
this  section. 

(v)  A  decision  by  the  Director, 
OCHAMPUS,  or  a  designee,  as  a 
suspending  official  when  the  decision  is 
final  under  the  provisions  of 
9  199.9(h)(l)(iv)(A). 

[7]  Amount  in  dispute.  *  *  * 

(iii]  There  is  no  requirement  for  an 
amount  in  dispute  when  the  appealable 
issue  involves  a  denial  of  a  provider's 
request  for  approval  as  an  authorized 
CHAMPUS  provider  or  the 
determination  to  exclude,  suspend,  or 
terminate  a  provider's  authorized 
CHAMPUS  provider  status. 

(iv)  *  *  • 

(C)  At  least  one  of  the  claims  so 
combined  has  had  a  reconsideration 
decision  issued  by  OCHAMPUSEUR  or 
a  CHAMPUS  contractor. 

Note:  A  request  for  administrative  review 
under  this  appeal  process  which  involves  a 
dispute  regarding  a  requirement  of  law  or 
regulation  (paragraph  (a](6)(i)  of  this  section] 
or  does  not  involve  a  sufRcient  amount  in 
dispute  (paragraph  (a)(7]  of  this  section)  may 
not  t>e  rejected  at  the  reconsideration  level  of 
appeal.  Flowever.  an  appeal  shall  involve  an 
appealable  issue  and  sufficient  amount  in 
dispute  under  these  paragraphs  to  be  granted 
a  formal  review  or  hearing. 

(8)  Levels  of  appeal.  The  sequence 
and  procedures  of  a  CHAMPUS  appeal 
vary,  depending  on  whether  the  initial 
determination  was  made  by 
OCHAMPUS,  OCHAMPUSEUR,  or  a 
CHAMPUS  contractor. 

(i)  Appeal  levels  for  initial 
determination  made  by 


OCHAMPUSEUR  or  CHAMPUS 
contractor. 

(A)  Reconsideration  by 
OCHAMPUSEUR  or  CHAMPUS 
contractor. 
•        *        •        •        • 

(q  *  •  • 
(ii)  •  *  • 

(A)  Formal  review  by  OCHAMPUS 
except  [1]  initial  determinations 
involving  the  suspension  of  claims 
processing  where  the  Director, 
OCHAMPUS.  or  a  designee,  determines 
that  additional  proceedings  are 
necessary  as  to  disputed  material  facts 
and  the  suspending  official's  decision  is 
not  final  under  the  provisions  of 

S  199.9(h]  (l)(iv](A)  or  [2)  initial 
determinations  involving  the  sanctioning 
(exclusion,  suspension,  or  termination) 
of  CHAMPUS  providers.  Initial 
determinations  involving  these  matters 
shall  be  appealed  directly  to  the  hearing 
level. 

(B)  Hearing. 

(9)  Appeal  decision.  An  appeal 
decision  at  any  level  may  address  all 
pertinent  issues  which  arise  under  the 
appeal  or  are  otherwise  presented  by 
the  information  in  the  case  record  (for 
example,  the  entire  episode  of  care  in 
the  appeal),  and  shall  not  be  limited  to 
addressing  the  specific  issue  appealed 
by  a  party.  In  the  case  of  sanctions 
imposed  under  S  199.9,  the  final  decision 
may  affirm,  increase  or  reduce  the 
sanction  period  imposed  by  CHAMPUS, 
or  otherwise  modify  or  reverse  the 
imposition  of  the  sanction. 

(b)  Reconsideration.  Any  party  to  the 
initial  determination  made  by 
OCHAMPUSEUR  or  the  CHAMPUS 
contractor  may  request  a 
reconsideration. 

(1)  *  *  • 

(i)  Written  request  required.  The 
request  must  be  in  writing,  shall  state 
the  specific  matter  in  dispute,  and  shall 
include  a  copy  of  the  notice  of  initial 
determination  made  by 
OCHAMPUSEUR  or  the  CHAMPUS 
contractor  such. as  the  CEOB  form. 

(ii)  Where  to  file.  The  request  shall  be 
submitted  to  the  office  that  made  the 
initial  determination  (i.e., 
OCHAMPUSEUR  or  the  CHAMPUS 
contractor)  or  any  other  CHAMPUS 
contractor  designated  in  the  notice  of 
initial  determination. 


(iv)  Official  filing  date.  A  request  lor  a 
reconsideration  shall  be  deemed  filed  on 
the  date  it  is  mailed  and  postmarked.  If 
the  request  does  not  have  a  postmark,  it 
shall  be  deemed  filed  on  the  date 
received  by  OCHAMPUSEUR  or  the 
CHAMPUS  contractor. 


"    ■;.'!■      -.     I  ■■»'■«'  I    " -"-«       ■         '"  III'  n''f 
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(2)  The  reconsideration  process.  The 
purpose  of  the  reconsideration  is  to 
determine  whether  the  initial 
determination  was  made  in  accordance 
with  law.  regulation,  policies,  and 
guidelines  in  effect  at  the  time  the  care 
was  provided  or  requested,  or  at  the 
time  of  the  initial  determination  and/or 
reconsideration  decision  involving  a 
provider  request  for  approval  as  an 
authorized  provider  under  CHAMPUS. 
The  reconsideration  is  performed  by  a 
member  of  the  OCHAMPUSEUR  or 
CHAMPUS  contractor  stafT  who  was  not 
involved  in  making  the  initial 
determination  and  is  a  thorough  and 
independent  review  of  the  case.  The 
reconsideration  is  based  on  the 
information  submitted  that  led  to  the 
initial  determination,  plus  any 
additional  information  that  the 
appealing  parfy  may  submit  or 
OCHAMPUSEUR  or  the  CHAMPUS 
contractor  may  obtain. 

(3)  Timeliness  of  reconsideration 
determination.  OCHAMPUSEUR  or  the 
CHAMPUS  contractor  normally  shall 
issue  its  reconsideration  determination 
no  later  than  60  days  from  the  date  of 
receipt  of  the  request  for  reconsideration 
by  OCHAMPUSEUR  or  the  CHAMPUS 
contractor. 

(4)  Notice  of  reconsideration 
determination.  OCHAMPUSEUR  or  the 
CHAMPUS  contractor  shall  issue  a 
written  notice  of  the  reconsidera^on 
determination  to  the  appealing  party  at 
his  or  her  last  known  address.  The 
notice  of  the  reconsideration 
determination  must  contain  the 
following  elements: 

*        •        *        •        • 

(V)  *  *  * 

(5)  *  •  • 

(c)  Formal  Review.  Any  party  to  the 
initial  determination  may  request  a 
formal  review  by  OCHAMPUS  if  the 
party  is  dissatisfied  with  the 
reconsideration  determination  and  the 
reconsideration  determination  is  not 
final  under  the  provisions  of  paragraph 
(b)(5)  of  this  section.  Any  party  to  the 
initial  determination  made  by 
OCHAMPUS  may  request  a  formal 
review  by  OCHAMPUS  if  the  the  party 
is  dissatisfied  with  the  initial 
determination  except  for  a  party  to  an 
initial  determination  involving  the 
exclusion,  suspension,  or  termination  of 
authorized  CHAMPUS  provider  status, 
and  a  written  decision  issued  pursuant 
to  §  199.9(h)(l)(iv)(A)  involving  the 
temporary  suspension  of  claims 
processing.  A  hearing,  but  not  a  formal 
review  level  of  appeal,  may  be  available 
to  a  party  to  an  initial  determination 
involving  tne  sanctioning  of  a  provider 
or  to  a  party  to  a  written  decision 


involving  a  temporary  suspension  of 
claims  processing. 
•        »        «        «        « 

(2)  The  formal  review  process.  The 
purpose  of  the  formal  review  is  to 
determine  whether  the  initial 
determination  or  reconsideration 
determination  was  made  in  accordance 
with  law,  regulation,  policies,  and 
guidelines  in  effect  at  the  time  the  care 
was  provided  or  requested  or  at  the  time 
of  the  initial  determination, 
reconsideration,  or  formal  review 
decision  involving  a  provider  request  for 
approval  as  an  authorized  CHAMPUS 
provider.  The  formal  review  is 
performed  by  the  Chief,  Appeals  and 
Hearings.  OCHAMPUS.  or  a  designee, 
and  is  a  thorough  review  of  the  case. 
The  formal  review  determination  shall 
be  based  on  the  information  upon  which 
the  initial  determination  or 
reconsideration  determination  was 
based,  and  any  additional  information 
the  appealing  party  may  submit  or 
OCHAMPUS  may  obtain. 

e  *^  *  *  * 

(5) 

(i)  The  issue  is  not  appealable.  (See 
paragraph  (a)(6)  of  this  section). 

(ii)  The  amount  in  dispute  is  less  than 
$300.  (See  paragraph  (a)(7)  of  this 
section). 

(iii)  •  •  • 

(d)  Hearing.  Any  party  to  the  initial 
determination  may  request  a  hearing  if 
the  party  is  dissatisfied  with  the  formal 
review  determination  and  the  formal 
review  determination  is  not  final  under 
the  provisions  of  paragraph  (c)(5),  of  this 
section,  or  the  initial  determination 
involves  the  sanctioning  of  a  provider 
under  $  199.9  of  this  part  and  involves 
an  appealable  issue. 

(!)••• 

(i)  Written  request  required.  The 
request  shall  be  in  writing,  state  the 
specific  matter  in  dispute,  include  a 
copy  of  the  appropriate  initial 
determination  or  formal  review 
determination  being  appealed,  and 
include  any  additional  information  or 

documents  not  submitted  previously. 

***** 

(iii)  Allowed  time  to  file.  The  request 
shall  be  mailed  within  60  days  after  the 
date  of  the  notice  of  the  initial 
determination  or  formal  review 
determination  being  appealed. 
***** 

(2)  Hearing  process.  A  hearing  is  an 
administrative  proceeding  in  which  facts 
relevant  to  the  appealable  issue(s)  in  the 
case  are  presented  and  evaluated  in 
relation  to  applicable  law,  regulation, 
policies,  and  guidelines  in  effect  at  the 
time  the  care  in  dispute  was  provided  or 
requested;  at  the  time  of  the  initial 


determination,  formal  review 
determination,  or  hearing  decision 
Involving  a  provider  request  for 
approval  under  CHAMPUS  as  an 
authorized  provider  or  at  the  time  of  the 
act  or  event  which  is  the  basis  for  the 
imposition  of  sanctions  under  this  part. 
A  hearing,  except  for  an  appeal 
involving  a  provider  sanction,  generally 
shall  be  conducted  as  a  nonadversary, 
administrative  proceeding.  However,  an 
authorized  party  to  any  hearing, 
including  CHAMPUS.  may  submit 
additional  evidence  or  testimony 
relevant  to  the  appealable  is8ue(8)  and 
may  appoint  a  representative,  including 
legal  counsel,  to  participate  in  the 
hearing  process. 

*  •        •        *        • 

(9)  *  *  * 
(iii)  •  •  • 

(A)  An  appealing  party  shall  be 
deemed  to  have  abandoned  a  request 
for  hearing,  other  than  when  personal 
appearance  is  waived  in  accordance 
with  S  19g.l0(d)(ll)(xii),  if  neither  the 
appealing  party  nor  an  appointed 
representative  appears  at  the  time  and 
place  fixed  for  the  hearing  and  if.  within 
10  days  after  the  mailing  of  a  notice  by 
certified  mail  to  the  appealing  party  by 
the  hearing  officer  to  show  cause,  such 
party  does  not  show  good  and  sufficient 
cause  for  such  failure  to  appear  and 
failure  to  notify  the  hearing  officer 
before  the  time  fixed  for  hearing  that  an 
appearance  could  not  be  made. 

*  *        *        •        * 

(iv)  •  *  * 

(C)  When  the  issue  is  not  appealable 
(see  S  199.10(a)(6)). 

(D)  When  the  amount  in  dispute  is 
less  than  $300  (see  S  199.10(a)(7)). 

(10)  Preparation  for  hearing.   •  •  • 
(ii)  Discovery.  Upon  the  written 

request  of  a  parfy  to  the  initial 
determination  (including  OCHAMPUS) 
and  for  good  cause  shown,  the  hearing 
ofiicer  will  allow  that  parfy  to  inspect 
and  copy  all  documents,  unless 
privileged,  relevant  to  issues  in  the 
proceeding  that  are  in  the  possession  or 
control  of  the  other  party  participating 
in  the  appeal.  The  written  request  shall 
state  clearly  what  information  and 
documents  are  required  for  inspection 
and  the  relevance  of  the  documents  to 
the  issues  in  the  proceeding. 
Depositions,  interrogatories,  requests  for 
admissions,  and  other  forms  of 
prehearing  discovery  are  generally  not 
authorized  and  the  Department  of 
Defense  does  not  have  subpoena 
authorify  for  purposes  of  administrative 
hearings  under  this  Section.  If  the 
hearing  officer  finds  that  good  cause 
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exists  for  taking  a  deposition  or 
interrogatory,  the  expense  shall  be 
assessed  to  the  requesting  party,  with 
copies  furnished  to  the  hearing  officer 
and  the  other  party  or  parties  to  the 
hearing. 

Ill)  Conduct  of  hearing.  *  *  * 
[ni]  Taking  of  evidence.  •  •  * 
(iv)  Questioning  and  admission  of 

evidence.  •  •  * 
[v]  Relevant  evidence.  •  •  * 
(vi)  CHAMPUS  determination 

first.  *  *  • 

(vii)  Testimony.  *  *  * 
(viii)  Oral  argument  and  briefs.  •  •  * 
[ix]  Continuance  of  hearing.  •  •  • 
(x)  Continuance  for  additional 

evidence.  •  •  • 
(A)  Continue  hearing.  The  hearing 

may  be  continued  to  a  later  date  in 

accordance  with  S  199.10(d)(ll)(ix), 

above. 


[xi)  Transcript  of  hearing.  •  •  * 
(xii)  Waiver  of  right  to  appear  and 

present  evidence.  *  •  • 

LM-Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

June  1, 1969. 

(FR  Doc  89-13438  Filed  6-13-89;  6:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52, 65,  and  67 

[FRL-3451-«] 

Air  Program;  Technical  Amendments 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMANV:  This  document  removes 
outdated  compliance  data,  reserved 
space,  and  reference  material  available 
from  the  Agency  contained  in  40  CFR 
Parts  52,  65,  and  67.  Removal  of  this 
material  from  the  air  program 
regulations  is  nonsubstantive  in  nature, 
and  is  designed  to  improve  the  cost 
effectiveness  and  useability  of  the 
regulations  under  these  designated 
Parts. 
EFFEcnvi  date:  June  14. 1989. 

FOn  RMITMCR  INFOIIMATION  CONTACT: 

John  B.  Rasnic,  O^ice  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency.  Room  3202, 401  M 
St.,  SW.,  Washington.  DC  20460. 
Telephone:  (202)  382-2826. 
SUPPLCMENTARY  INf  OMMATION:  EPA,  in 

an  effort  to  improve  the  effectiveness 
and  useability  of  regulations  currently 


contained  in  40  CFR  Parts  52. 65.  and  67. 
is  removing  certain  material  contained 
in  these  parts. 

Under  40  CFR  Part  52,  outdated 
compliance  entries  are  being  removed 
from  the  compliance  schedules  under 
each  State.  The  entries  being  removed 
remain  hsted  in  the  State 
Implementation  Plan;  however,  only 
compliance  dates  since  January  1, 1982. 
remain  in  the  listings  in  these  sections. 

Under  40  CFR  Part  65,  all  reserved 
subparts  and  sections  containing 
regulatory  text  in  the  State  listings,  that 
do  not  currently  apply  to  a  specific  firm, 
are  being  removed.  This  will  provide 
easier  access  to  the  actual  regulations  in 
force. 

Under  40  CFR  Part  67,  the  Appendices 
which  are  guidance  documents  that  no 
longer  need  to  appear  in  the  the  Code  of 
Federal  Regulations,  are  being  removed, 
and  the  regulatory  text  is  being 
amended  to  provide  availability 
information  for  those  who  may  wish 
copies  in  the  future. 

This  action  is  non-substantive  in 
nature,  therefore  no  notice  and  comment 
is  necessary. 

Regulatory  Review  Requirements 

A.  Executive  Order  12291 

Under  E.0. 12291,  issued  February  17. 
1981,  EPA  must  Judge  whether  a  rule  is  a 
major  rule  and,  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  EPA  has 
determined  that  this  rule  is  not  a  major 
rule  as  the  term  is  defined  in  section  1(b) 
of  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  the  Administrator  may 
certify  that  a  rule  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  and  therefore  does  not  require  a 
regulatory  flexibility  analysis.  Since  no 
negative  economic  effect  is  expected 
upon  any  business  entity  from  the 
promulgation  of  this  rule,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  small  entities. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.,  does  not  apply  to 
this  final  rule  since  no  information 
collection  or  recordkeeping 
requirements  are  involved. 

List  of  Subjects  in  40  CFR  Parts  52, 65, 
and  67 

Air  pollution  controls.  Carbon 
monoxide.  Lead.  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  March  31, 1989. 
William  K.  RaiOy. 
Administrator. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

K  52^  52.429. 52.1023. 52.1060. 52.1125. 
5Z1274,  52.1393.  52.1830.  52.2036.  52.2077, 
52.2123  and  52.2376    [Removed] 

2.  Sections  52.55.  52.429,  52.1023, 
52.1080,  52.1125.  52.1274,  52.1383,  52.1830, 
52.2036,  52.2077,  52.2123,  and  52.2376  are 
removed. 

§§  52.64.  52.134.  52.240.  52.524.  52.576, 
52.626.  52.677,  52.730.  52.778.  52  J76. 
52.927,  52.980.  52.1462.  52.1577,  52.1975. 
52Jt223, 52.2435.  52.2461,  52.2524  and 
52.2578    [Amended] 

3.  Sections  52.84(b),  52.134(b),  52.240 
(e)  and  (f)(1),  52.524(c).  52.576(a), 
52.626(a),  52.677(b),  52.730(c),  52.778(c), 
52.876(c)(1),  52.927(c),  52.980  (a)  and  (b), 
52.1482(b),  52.1577(e),  52.1975(b), 
52.2223(c),  52.2435(a),  52.2481(b),  52.2524 
(c)  and  52.2578(d)  are  removed  and 
reserved  where  appropriate. 

S  52.825    [Amended] 

4.  Section  52.825  is  amended  in  the 
table  by  removing  all  but  the  last  two 
entries  in  the  table. 

9  52.1175    [Amended] 

5.  Section  52.1175(e)  is  amended  in  the 
table  as  follows: 

a.  Remove  the  entries  for  Allegan. 
Alpena.  Baraga,  Eaton,  Emmet,  Huron. 
Ingham,  Ionia.  Marquette,  Oakland, 
Otsego,  Ottawa  and  St.  Clair  Counties. 

b.  Under  Charlevoix  County  remove 
the  entries  for  the  "East  Jordan  Iron 
Works,  Inc."  and  the  "Medusa  Cement 
Co." 

,  c.  Under  Genessee  County  remove 
both  entries  for  "CMC". 

d.  Under  Macomb  County  remove  the 
entry  for  "Ford  Motor  Co." 

e.  Under  Midland  County  remove  the 
first  entry  for  "Dow  Chemical"  and  the 
entry  for  "Dow  Building  830". 

f.  Under  Monroe  County  remove  the 
entries  for  "Consolidated  Packing  Corp. 
Boiler  8,"  "Detroit  Edison  (Monroe 
Plant)  Units  1-4,"  and  the  second  entry 
for  the  "Dundee  Cement  Company". 

g.  Under  Muskegon  County  remove 
the  entry  for  'Tech-Cast,  Inc." 
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h.  Under  Saginaw  Coimty  remove  the 
entry  for  "CMC. 


6.  Section  52.1335  is  amended  by 
revising  the  table  in  paragraph  (a)  to 
read  as  follows: 


$52.1335    Complianc* 

(a)  •  •  * 


Missouri 


Source 


Location 


Regulation  Invotved 


Adopted  date 


Effectwedate 


Fatal  compliance 
dale 


Pilot  Knob  Peleling  Co . ...«.- 

Union  Electnc  t.abadw  po^wer  pCanl.. 


Plot  Knob.  MO. 
Uibadie.  MO 


St  Joe  Minerais  Corp..  Pea  Ridge  Iron  Ore 

faokty. 
St  Joe  Minerals  Corp.,  Pea  Ridge  \fon  Ore 

Facility. 
Associated     Sactric     Cooperative,     hK.. 

Thomas  Hill  Power  Plani— Unit  1. 

American  Oil  Co.  (AMOCO) 

St  Joe  Lead  Co 

AMAX  Lead  Co 


Washington  Cotnty, 

MO. 
.—do 

Randolph  County.  MO. 

Sugar  Creek,  MO 

Hercuianeum,  MO 

Boss.  MO 


V(10  CSR  10-3.050) Oct  19,  1977... 

10    CSR    10-5.090    and    10    June  20.  1979.. 

CSR  10-5.030. 
10  CSR  10-3,050 Mar.  23.  1983.. 


-do.. 


Apr.  22.  1961. 


10    CSR    10-3.060    and    10    June  17,  1981. 
CSR  10-3  080. 

10  CSR  10-2.260 _ Feb.  18,  1981  . 

5203.050.1(5)  RSM01978 Aug.  15.  1980. 

. do - do ..- 


hnmecfiately Dec.  31.  1962. 

July  20,  197* Mar.  1. 19B4. 

Mv.  23.  1983 Dec  31.  1968 

Dec.  28. 1961 July  1, 1965. 

Jaa  12,  1982 June  1.  1984 

Oct  1.  1961 June  1,  1962. 

hnmedtately Oct  27,  1984 

do Apr.  27,  1965. 


§52.1425    [Amended] 

7.  Section  52.1425  is  amended  by 
removing  all  but  the  last  entry  in  the 
table  in  paragraph  (a). 

§52.1524    [Amended] 

8.  Section  52.1524  is  amended  by 
removing  all  but  the  last  entry  in  the 
table  in  paragraph  (a). 

§52.1626    [Amended] 

9.  Section  52.1626(b)  is  amended  by 
removing  all  the  entries  in  the  table, 
except  the  entries  for  "DUVAL  Corp." 
and  "Int'l  Minerals  and  Chem.  Corp.." 
under  Eddy  County. 

PART  6&-DELAYE0  COMPUANCE 
ORDERS 

10.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  Sees.  113  and  301  of  the  Clean 
Air  Act.  as  amended,  42  U.S.C.  7413  and  7801. 

SubparU  B,  C,  E,  F,  G,  H,  I.  J,  M,  N,  P. 
Q,  R,  S.  U,  Y.  Z.  BB.  CC.  DO,  EE,  GO, 
HH,  II.  JJ,  LL,  MM,  OO,  PP.  QQ,  TT,  UU, 
XX,  ZZ,  BBB,  CCC,  DDD  and  EEE 
[Removed  and  Reserved] 

11.  Subparts  B,  C,  E,  F,  G,  H,  L  J,  M,  N, 
P,  Q,  R,  S,  U,  Y,  Z,  BB.  CC,  DD.  EE,  GG, 
HH,  U,  JJ,  LL,  MM.  OO.  PP,  QQ,  TT,  UU. 
XX,  ZZ,  BBB,  CCC,  DDD  a.nd  EEE  are 
removed  and  reserved. 

§§  65.71, 65.72. 65.140, 65.142, 65.151. 
65.152. 65.181. 65.162. 65.230, 65.232. 
65.251. 65.252. 65.261.  65.262,  65.300. 
65.302.  65.351,  65.352. 65.401,  65.402. 
65.430. 65.432,  65.470, 65.472, 65.480, 
65.462, 65.51 1. 65.512, 65320, 65.522. 
65.541. 65.542. 65.561  end  65.562 
[Removed] 

12.  Sections  65.71,  65.72,  65.140,  65.142, 
65.151,  65.152,  65.181,  65.182,  65.230, 
65.232,  65.251,  65.252,  65.261.  65.262, 


65.300,  65.302,  65.351,  65.352,  65.401, 
65.402,  65.430,  65.432.  65.470,  65.472, 
65.480,  65.482.  65.511,  65.512,  65.520, 
65.522.  65.541,  65.542,  65.561  and  65.562 
are  removed. 

PART  67— EPA  APPROVAL  OF  STATE 
N^COMPUANCE  PENALTY 
PROGRAM 

13.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  Sec.  120  of  the  Clean  Air  Act.  as 
amended.  42  U.S.C  742a 

14.  Section  67.11  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§67.11    Standards  lor  approval  of  State 


(b)  *  *  • 

(3)  A  capability  to  carry  out  the 
financial  analysis  and  procedures 
specified  in  these  regulations  and  the 
Technical  Support  Document, 
Instruction  Manual,  and  related 
Computer  Program,  available  from  the 
Director  of  Stationary  Source 
Compliance  Division,  EN-341.  401  M 
Street,  NW.,  Washington,  DC  20460, 
together  with  adequate  provision  for 
maintaining  such  capability.  Such 
capability  may  be  provided  by  trained 
State  personnel  or  through  qualiHed 
contractors; 


15.  Appendices  A,  B  and  C  are  revised 
to  read  as  follows: 

Appendix  A — Technical  Support 
Document 

Note:  EPA  will  make  copies  of  Appendix  A 
available  from:  Director,  Stationary  Source 
Compliance  Division.  EN-341,  401  Nt  Street. 
SW..  Washington.  DC  20460. 


Appendix  B — Instruction  Manual 

Note:  EPA  will  make  copies  of  Appendix  B 
available  from:  Director.  Stationary  Source 
Compliance  Division.  EN-341.  401  M  Street. 
SW..  Washington.  DC  20460. 

Appendix  C — Computer  Program 

Note:  EPA  wi!!  make  copies  of  Appendix  C 
available  from:  Director,  Stationary  Source 
Compliance  Division.  EN-341.  401  M  Strec-I 
SW.,  Washington,  DC  20460. 
|FR  Doc.  89-14082  Filed  6-13-a9;  8:15  am] 
BtixiNG  cooc  ssao-so-n 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

RnaJ  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Mdnagoment  Agency. 

action:  Final  rule. 

SU«(MARY:  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
cpir  munities  listed  below. 

The  base  (100-year)  flood  elevations 
an;  tile  basis  for  the  floodplain 
manri^tnient  measures  that  the 
c(»-r.rr:  jnity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualifj'  or  rtmain  qualified 
for  participution  in  the  National  Flood 
Insir^mce  Program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
shuwing  base  (lOO-year)  flood 
elevj Lions,  for  the  community.  This  date 
ni;iy  be  obtained  by  contacting  the  ofHcc 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 

addresses:  See  table  below. 
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Fon  FUfrrMiR  intohmatkhi  comtacr 

John  L  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-2767. 

•UPPLEMCNTAflV  INFOMIATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  Rnal 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been        ; 
published  in  the  Federal  Register  for 
each  community  listed. 

This  fmal  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)],  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR 
Part  60. 

Pursuant  to  the  provisions  of  5  USC 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  Hnal  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Aulbority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Proposed  Base  (ioo-Year)  Flood 
Elevations 


Sourer  of  Roodng  md  toottow 


CoMRly  funhioofpofsiBd  mmbI  fFCMA 


JuM  i««»Mm  (X  U.&  H^gftway  84._„ 

Al  conlliMncc  of  LNttv  Chodiwttalchss  Rtw... 


At  confluanca  wMh  Clioclawtwtctim  RIvar 

About  1.2  mila*  upatraam  o<  Brannon  Stand 
Road 

About  1.700  faai  upakaam  d  US  Hi^vMay  84  .. 
About  3.700  (aal  upatraam  ol  US  Highway  84  .. 

About  300  laat  ufMaam  of  Brannon  Stand 

Road - _ 

About  2.3  mNaa  upatraam  ol  Brannon  Stand 
Road _ 

JuM  uoalraam  ol  Stala  HIghioay  109 

About  1.7  miaa  upatraam  o(  Stala  HigtMay  203. 
CntpoHOttk: 
At  mouii 


JuM  (JuwTMaam  of  County  Road  ................ — 

JuM  doumttaam  ol  County  Highway  55 

About  11  miaa  upatraam  ol  Cowity  Highway 

24 „_ __ 


Couthouaa.  Oothan.  Alabama. 


at  Iha  County 


81.  Cnv  County  (uMnoo^ofatad  araaa)  trCMA 
tfockai  No.  tM*) 

CbOM  Awar 

At  county  boundary 

Jutt  downaaaam  ol  Logan  MarBn  Dam 

JuM  upatraam  ol  Logan  Martin  Dam 

Jual  duwnaaaaiii  ol  H.  Naaly  Henry  Dam 

JuM  up«»aam  ol  H.  Naaly  Hanry  Dam 

At  county  boundary 

r¥9m  tffmncn  rtarany  ufwuK- 

Juat  Jowiiaiiaaiii  ol  Piaaaani  Vaiay  Road 

About  0.76  mila  upatraam  ol  Plaatant  Va8ay 


About  15  mia  downtlraam  d  County  Road  10.. 
About  085  mtt  downatraam  ol  County  Road 

10 _ 

CMatoAMar 
About  1,000  laat  downattaam  ol  county  bound- 
ary  — 

Al  county  boundary  (t^atraam  croaaing) 

Juat  upatraam  ol  U.S  Hi«f«way  231 ~..~ _ 

About  1,500  laat  upatraam  ol  County  Road  30.-. 
8lgCano»Orm*: 

Juat  uiNtraam  ol  OouUa  Brtdga  Road 

About  1.2S  rnHa  upatraam  ol  Pinedala  Road 

Mapa  avaSaMa  tar  Inapaotlon  at  iha  County 

Courttwuaa,  Aahaviia,  Alabama. 


AMZOIM 


iCeunly  (FEMA 
Mand«M«) 

Cin«OMiL' 

At  Caralraa  IN^way 

At  conlluanca  with  Andora  Hilto  Waih 

connuanca  wan  wwuw  aprwigi  wam 

Approximataly  300  laal  upatraam  ol  Cahava 

Ranch  Road ™ _ 

AnUvfM  HUt  W9$h: 

At  conMuanoa  with  Cava  CraalL. ...»«..„«».......» 

Approximataly  0.15  mia  downtlraam  ol  Grapa- 

ylnaHoad 

Approximataly  SO  laat  upafraam  ol  8a*i  Road... 
Approrimaltly  400  laal  upatraam  ol  Piadra 

QrMid  Road 

QaKomyWtUt 

Al  oonfluano#  wMh  Csw  Orwck ~. ».... 

Approadmafly  60  iMl  itowwij— in  of  Sctiool 

HouMRcwd 


fOapm 


ground. 
'Elava- 
ionin 
laat 
(NOVO) 


•141 
*14« 

•146 

•210 

•206 

"208 

•221 

•239 

•170 
•22S 

•174 
•238 

•161 

•204 


•418 
•426 
•476 
•493 
•506 
•510 

•518 

•536 

•653 
•656 


•570 
•503 

•807 
•896 

•548 

'5S6 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


'1M9 
•2,007 
•2.057 

•2.137 

•2.007 

•2.074 
•2.143 

•2.277 

•2.030 

•2.170 


Source  Ol  flooding  and  localicn 


AppronmaWy  170  laal  downtlraam  ol  Soopa 
Tral. 


At  conMuanoa  with  Galoway  Waah 

Appfodmalaly  100  (eel  downstream  ol  Sctiool 
House  Road _.. 

Approximataly   1,730  laet  upatraam  ol  Edio 

Canyon  Road _.. 

Grapavwm  Nittft- 

'At  confluanca  with  GaNoway  Wath 

Approximalely  2.250  leal  uptaaam  of  conflu- 
ence witti  GaOoway  Wath 

Approomately  S.230  feet  upatraam  ol  conflu- 
ence w«lh  Galloway  Wash 

OcmoWaah: 

Al  confluence  with  Cave  Craeii 

Approjumatety  SO  leet  upetream  ol  Spur  Croat 
Road _ 

Approximalely    900    leal    upatraam   ol    Lone 

Mountain  Road _ _ _ 

wmov  Spfmg  WMSh: 

At  confluence  with  Cava  CraalL...... 

Approximately  50  laal  downttraam  ol  Spur 
Croat  Road 

Approxmaiety  2,900  leel  ipstreem  ol  Spur 
Croet  Road _ 


Mapa  are  avallabia  lor  review  at  Town  Hal. 
37622  North  Cave  Creek  Road.  Cave  Creek. 
Aftzona. 

Mtriccpt  County  (unincorporated  araat), 
(FEMA  Docket  No.  6932) 

SoltWalah 

Approxmately  50  feet  downstream  ol  Vulture 
l*ne  Road. .._ 

At  Atchraon.  Topeka  and  Santa  Fa  Raikway  in 
Section  32.  T  8  N.,  R  5  W 

Approximaltty  IS  inles  upitieam  ol  Atchison. 
Topeka  and  Santa  Fa  Raiway  in  Sectxm  32, 
T.8N.,  R5W 

At  Vavapai-Mancopa  County  boundary  in  Sec- 
lion  35,  T.  8  N..  R.  6  W 

Mipa  ira  avalabta  tar  ravtaar  at  Itia  Flood 
Control  Dittnct  ol  Mancopa  County.  3335  Watt 
Ourango.  Phoenix.  Anzona 


iXFEflU 


Plmo  County  (unnoofpofsloo  M 

AlmnoWaaH 
3,330  feel  north  ol  the  intersection  ol  Smian 

Road  and  East  Fort  Lowe*  Road 

200  leal  north  ol  the  nlersection  ol  Eaat  Fort 

Lowe*  Road  and  Swan  Road 

700  feet  east  ol  the  intersection  ol  Aicadk 

Boulevard  and  East  Fort  Lowe*  Fload - 

Alvemon  Waatx: 
150  feel  east  from  a  point  150  leet  north  ol  the 

mtersection  ol  Kleiixlale  Road  and  Atvemon 

Way  -... 

200  feet  north  ol  the  interaeclion  ol  Atvemon 

Way  and  East  Fort  Lowel  Road 

Al  ttia  intataaction  ol  AJvamon  Way  and  Eatt 

Fort  Lowe*  Road _ 

Black  Wa^: 
At    itie    intersectxxi   ol   Valancia    Road   and 

Cammo  Verde  Boulevard _ 

At  the  intersection  of  Valenci*  Road  and  Urv 

named  Road  1.900  feet  east  ol  the  inlersec- 

bon  ol  Valancia  Road  and  Camino  Verde 

Boulevaitl — 

Cviadi  Or/  Oo  Wagfi 
850  laet  south  ol  the  intersection  of  Overton 

Road  and  Vereh  Way - 

Al  the  center  ol  the  Braidad  Channel.  |utt 

downstream  ol  La  Canada  Ortva — 

2.900  feel  due  west  from  the  confluence  ol 

Suthertand  Wash  with  Canada  Del  Oro  Wash  . 
Chri$tfna$  Wash: 

At  the  intersection  of  the  wash  and  Roger  Road 
Etar  Embankment  ol  the  Southern  PaaHc  Ran- 
romt 


iroepm 
in  tool 


vound. 
'Eieva- 


(NGVO) 


•2.310 
•2.111 
•2.175 
•^315 
•2.180 
•2^27 
•2,297 
•2.039 
•2.117 
•2,244 
•2.057 
•2.135 
'2.188 


•2.165 
•2.235 

•2.292 
•^386 


•2.412 
•Z424 
•2,432 

•2,390 
•i405 
•2,410 

in 

#3 

•2.386 
•2.433 
•2,658 
•2J51 
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Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 


Just  north  ol  a  point  4,000  teat  norlhwoti  along 
the  railroad  from  a  point  where  Hantn  Road 
(extended)  wouW  intersect  _ _.... 

Approximalely  200  leet  southeast  along  the 
railroad  from  the  El  Camino  De  Manana 
Crossing _. 

1.550  leel  northwest  along  the  ra4road  from  the 
northwest  end  ol  Itie  railroad  bridge  over  the 

Canada  Del  Oro  Wath . 

Eaperero  l^ash: 

At  the  confluence  ol  Esperaro  Wash  wiVi  Ven- 
tana  Canyon  Wash. _ 

Jutt  upstream  of  Sunrise  Drive 

500  feat  toulh  ol  a  point  150  feet  west  ol  the 
northaait  comer  ol  the  northwest  quarter  d 
Section  6,  Townahip  13  South.  Rwga  IS 

Eatt 

RmoCnek: 

Approximately  500  feet  upstream  of  El  Camino 
Oe  La  Tiera 

340  feet  west  of  a  pomt  760  feel  north  of  the 
XitersectKm  of  RiNito  Lane  and  Ekta  Avenue ._ 

2.530  feet  east  ol  a  pomt  280  feel  north  ol  the 
intersection  ol  Westmore  Road  and  ^4arth  ist 

Avenue __ 

RObbNinlt 

500  laal  upstream  liom  the  confluence  with 


Tanque  Verde  Creek 

Just  downstream  of  Wnghtslown  Fload „ 

At  the  intersection  of  the  wash  and  Pima  Street . 
Venlana  Canyon  Wash. 

too  leet  downairaam  ol  Riverbend  Circle 

Just  upetream  ol  River  Road. 

Jutt  ivatream  of  Sunrise  Drive _.. 

500  leel  eatt  of  a  pomt  500  feet  north  ol  the 
aouthwett  quarter  ol  Section  6.  Township  13 

South.  Range  IS  Eatl_ _ 

Tortoma  MkMal  Fans: 
Cottonmiood  Canyon: 
Approximalely  2.000  feet  west  of  the  northeast 
comer  of  Section  23,  Township   11   South. 

Range  li  East 

The  northwest  comer  of  Section  7.  Township 

11  South.  Range  12  East 

CocNeCanyon  West 
The  northwest  comer  ol  Section  17,  Township 

11  Sooth,  Range  12  East _ -_ 

2,000  feet  west  of  the  southeast  comer  ol 

Section  8.  Township  11  Soutti.  Range  12 
East 

In  the  wash  approximately  500  feet  west  of  the 
center  of   Section  9,   Township   11    South. 

Range  12  East _ . 

Cochie  Canyon  East 

At  the  center  ol  Section  20,  Township  11 
Sout^  Range  12  Eaat. 

In  the  wash  tpproximttly  1,000  feet  east  ol 
ttie  northwett  comer  of  itie  southwest  quar- 
ter. Section  16,  Township  11  South.  Range 

12  East _ _„ 

In  the  wash  approximately  1.000  leet  south  and 

500  leet  west  ol  the  center  ol  the  boundary 
between  Sections  9  and  16.  Township  11 

South.  Range  12  East 

Unnamed  Canyon 

The  souttiwest  comer  ol  Vie  souttieast  quarter. 
Section  16.  Township  11  South,  Range  12 
East 

In  the  wash  at  ttie  mountain  front  approximate- 
ly 2.000  feet  north-northwest  of  ttie  center  of 
SectKm  15,  Township  11  South,  flange  12 

Eatl._ 

WiU  Bum)  Canyon 

Approximately  500  feet  east  ol  the  northwest 
comer  of  Section  28,  Township  11  Soutft, 
Range  12  East 

Tha  norttioa*!  comer  of  Section  28,  Township 
11  Soutti.  Range  12  East 

In  ttie  wash  in  the  center  ol  Section  14.  Town- 
ship 11  South,  Range  12  East 

fluelas  Canyon: 

At  Itie  comer  ol  Sections  33  and  34.  Township 
1 1  South.  Range  12  East  and  Sections  3  and 
4,  Townsnv  12  South,  Range  12  East 


#0eplh 
in  laet 


ground. 
'Eleva- 
tion in 
leal 
(NQVD) 


•1.947 
•2.123 
•2.21S 


•2.667 
■a723 


•2,877 

•2^29 
•2,297 

•2.329 


•i521 
•2,529 
•2.549 

•2.471 
•2.506 
•2.731 


•3.106 

#3 

Ilf4 

iTI 
ll>2 
#3 

#2 

#3 

*4 

in 

I|f2 

»y 

02 
03 

0\ 


Proposed  Base  (IOO-Year)  Fl<xx) 
Elevations— Continued 


Source  ol  floodmg  and  location 


At  the  northwest  comar  ol  Sadian  26.  Town- 
shv  11  South.  Range  12  Eaat 

In   the  wash,   at  the  center  ol  Section  24. 

Township  11  South.  Range  12  Eatt 

Prospect  Canyon: 

At  the  comer  ol  Sectxxis  3.  4,  9.  and  10. 
Tovmth«)  12  Soul^  Range  12  Eatt. 


Tangerine  Road,  at  the  comar  ol  Sections  34 
end  35.  Township  11  South.  Range  12  East 
and  Sections  2  and  3.  Township  12  Soulfi. 
Range  12  Eatt _ 

Tangerine  Road,  at  the  center  ol  the  boundary 
Iwtween  Section  35.  Township  11  South. 
flange  12  East,  and  Sectxjn  2.  Townsh^  12 

Sooth,  Range  12  East _ _. 

Canada  Ague  Wett 

On  El  Camno  Road  tppraodmately  1  mie 
souttiwest  ol  the  mtersedion  ol  El  Camino 
Road  and  Tangerine  IViad 

On  TortWa  Road  approximatety  200  leet  wast 
ol  the  inttraedion  ol  Thomydale  Road  and 

TortiflflaRoad 

Canada  Agua  Eatt 

At  the  imersedion  ol  Camino  Da  Oasta  Road 
and  Oasis  Road 

At  the  interaeclion  ol  RoMn  Road  and  Orange 
Ranch  Road _ 


On  Tangerine  Road,  tpproximately  t  mie  aatt 
ol  ttie  imersection  ol  Tangerine  Road  and 

Thomydale  Road 

Coaleacent  AmMtl  Fan  Aftea: 
Cochie  Canyon  East  or  Cochie  Cvtyon  West 
Appraxmataly  1.000  leel  north  ol  the  southwest 
comer  ol  Section  19.  Township  ll  South. 

Range  12  East _.. 

Approximately  1,000  feel  east  ol  the  center  ol 
Sectxjn  19,  Township  11  South.  Range  12 

East 

Cochie  Canyon  Eaat  Cochie  Canyon  West,  or 
Unnamed  Canyon  Af)(>roaanMe>f  1,000  feat 
south  ol  die  souttieast  comer  ol  Section  24. 

Township  11  Sooth.  Range  11  East— „ 

Cochie  Canyon  East  or  Unnamed  Canyon 
Approximately  1.500  leet  west  ol  the  northwest 
comer  ol  Section  29.  Township   11   Soutti. 

R8.-ige  12  East 

In  Itie  center  of  Section  20.  TownahV  11  South, 

Range  12  Eaat 

Cochie  Canyon  East  Unnamed  Cmyon.  or  WHd 
Burro  Canyon:  Approximatety  1,500  leet  south 
ol  the  comer  ol  Sections  20,  30,  19,  wid  20, 

Township  11  Sout^  Range  12  East 

Cochie  Canyon  East  Unnamed  Cvryon.  WiU 
Birro  Cariyon  or  Ruelas  Canyon  On  Tangerine 
Road  approximalely  3.000  leet  east  ol  the 
imersection  ol  Tangerine  Road  and  ttie  Soulh- 

em  Pacilic  Railroad 

Ruelaa  Canyon  or  WiU  Burro  Canyon 
At  ttie  inleiaeclion  ol  Tangerine  Road  and  ttie 
access  road  to  ttie  reservor  in  Section  32. 

Township  11  Soutti.  Range  12  East 

At  the  souttieast  comer  of  Section  26.  Town- 
ship 11  Soutti.  Range  12  East _.... 

At  the  northwest  comer  ol  ttie  norttieasi  quar- 
ter. Section  27,  Township  11  Soutti.  Range 

12  East _... 

Ruelas  Canyon  WiU  Burro  Canyon  or  Prospect 
Canyon:  The  northeast  comer  ol  ttie  southeast 
quarter   ol   Section   S.    Townahip    12   Soutti, 

Range  12  Eatt „ _ „ 

Ruelaa  Canyon  or  Prospect  Canyon  At  ttie  center 
of  Section  4.  Township  12  South.  Range  12 

East 

prospect  Canyon  or  Canada  Agua  West  At  ttie 
northeast  comer  ol  the  souttieast  quarter  ol 

Section  9.  Township  12  South.  Range  12  East 

Canada  Agua  West  or  Canada  Agua  East  At  ttie 
intersection  ol  Greentock  Drive  and  Bkiebonnel 
Road 


at  ttie  Pima 
County  Transportation  and  Fkiod  Control  Dia- 
tnct.  1313  South  Mission  Road.  Tucson.  Arizo- 
na 


#Oaptti 

In  laal 


ground. 
'Eleva- 
tion in 
leel 
(NGVD) 


02 
03 

01 

02 

03 

#1 

02 

#1 
#2 

03 

01 

02 

01 

#1 
02 

02 

02 

01 
02 

03 

02 
02 
01 
01 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  ol  floodbig  and  locakon 


Pkna  County  (unlnoetporalad  araaa),  (FEHA 
doclial  No.  6M1) 

AquaCakente  Wash: 
Qly  ol  Tucson  corpoiata  knits  at  Houghton 
Road 


Juat  downairaam  ol  Fort  Lowafl  Road.. 

Juat  upaaaam  ol  Sokter  Tral  . 

At  ttw  confluence  ol  Mokna  Wash _ 

Panano  Wash 

At  ttie  confluence  witti  RMo  Cratk.  wpioa- 
matsly  530  leet  downstream  ol  Craycrolt 
Road 


SO 


Fload. 


Juat  uvakaam  ol  Houghton  Ftoad.. 


Approxanalely  100  leat  uvakaam  ol  Loa 
Road 


Just  downskeam  ol  Val  Road .. 


Just  downakaam  ol  ttw  dMa  at  ■«  XJm*  ol 

Ditailtd  Skidy 

Rmcon  Creek: 

At  corwuence  witti  Panlano  Waili. 

Jutt  uptkeam  ol  OW  Spanah  Trti 

Al  Camino  Lome  AHa _ 


At  tie  confluence  ol  an  unnamed  ttfeuivy 
kicaled  tpproxwiately  1.500  laal  aatt  ol 
Townshv  Range  R16EyR17E.  in  Sackon  17 
ol  Township  15  Soutti 


Toam  o(  WIcfcanburg,  Utili  iipt  County  (FEMA 
docket  Ite.  9932) 

Sols  Wash 
At  confluence  with  llassayami»  Rwer  *2.0S0 


fOaptti 


ion  in 

leel 

(NGVO) 


•2.567 
•2.641 
•2.692 
•Z749 


*Z4ae 

•2.728 
•2.77t 

•2*16 

•3.134 

•3.193 

•2330 
•2.879 
•2.964 


•34)70 


At  US  Highway  69 

Approximatefy  1  mie  i«Mream  ol  U&  Ikgh— ) 

89 _..- 


Approximately  0.67  mie  downtkaaia  ol  VUta* 

Mne  Road 

At  Vulture  M»ie  Fkiad 


p  at  ttia  Toam  ttH. 
120  East  Apacha.  Wicfcanburg,  Anma. 


Birtio  CoivMy  ( 


lafoaa)(FaM 


Butte  Creek 


of  Skyway  Fload. 


AppRadmalely  8.700  leel  upsueam  ol  Sky— y 
Rowl 


ApproDomately  3,625  laal  doamikaam  ol  coir- 


3.875 


Run  Road  ... 
It>fnan  Aavnr 


of  Honey 


ApprooomaMly   1.400  lafll 
Troo  Rood  -_ — — I — — 


ol  Lona 


Juat  upstream  of  F^aiermd  Road 

Jutt  downstream  of  Lincoln  Bnievard 

Approxmately  1.000  leat  north— si  ol  intaiaao- 
kon  ol  Ma  a  ana  Avenue  and  Unooki  Doula 


It^man  Raneie  Jriulary  1: 

At  ootMuance  with  Wyman  Ravine 

Just  doamskaam  ol  Metmna  Avaiwa 

Jutt  downakaam  ol  Palermo  Huncut  ltigtiwa> 
Bridge _ „ ., 

Palermo  Tnbutary: 
Al  confkjenoe  wih  Wyman  Rawna  TitMlary  1 ..._ 

Juat  upskeam  ol  Paleimo  Road -. 

Just  downptieam  ol  Messina  Avenue 

KeelerSkjugh: 

Juat  ufistrawn  of  State  Route  99 — 

Approximalely  Z020  feel  dowakaam  ol  Lantf- 
mark  Lane 


•2.059 

•2.103 

•2.135 
-2.186 


•246 

•276 

•324 

•361 

-96 

•120 
•153 
•174 

#1 

•143 
•156 

•174 

•146 
•159 
•171 

•177 

•?09 


25262        Federal  Register  /  Vol.  54.  No.  113  /  Wednesday.  June  14.  1989  /  Rules  and  Regulations 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Souros  of  floodng  tnd  tooftofl 


860   lM(   i^Mvmh   Of   KowOf 


AppfOMRtilily  2320  iMt  <lownoMwn  ol  Blaai 
^>nui 


•MtA  oownokMUt  01  Noinn  Avonuo.. 
nuMtfOmk  Trtutmr 

Al  oomiiNno*  «Mh  Ruddy  OMk 

io<l 


•MOl  downsiPMnt  of  TwonMoVi  Sirwol ».».».».», 

lops  w  iMHiMo  tof  fovtow  M  (hv  Buds 
County  Oipartmoni  of  Pubic  Worta,  7  Cowrty 


I  CauMy  (unlncerpomad  I 


•XnMA 


At  MutwMiwn  Up  of  Coon  Wwid- 


At  norttcni  Hp  ot  Bui  Wtnd    

«W»o«lml»»    1,400  tool  upMMII)  ol 

HtQfMiMy  20 _.... ~ .....^.....^. 

AopnxdmaMy   200   (M(   upMaam   ol    knoH 


Appioidnioltly  900  loot  upolraom  ol  Firet  SIfoot.. 
AppiadnMMy  800  loot  upoooow  ol  KMMmi 

Craok 

Juol  (fcwwotiooiii  ol  Wool  Trancao  Rood 

ro  ovalaMa  for  ravtow  ol  iho  Napa 
County  Oapannwnl  ol  PuMc  Works.  1196  TNid 
SMot  Room  Ml.  N«)a.  CaMoma. 


Pale  AMo  (ottyt,  Santa  Clara  COMWty  (PUU 

MaiMlwo  OaMt' 
v^ioaawi  Avanua  oatwaan  oven  avaat  and  Man 

StraoL 

Stn  FtrntOaoo  B»r 

Al  Palo  ANo  Municipal  A«port _ 

Mapa  ara  aoalabia  lor  ravloar  at  CMy  Hal. 
Pubic  Works  Oapartmani.  2S0  HwitMon 
Avonua,  PNo  AMo.  CaMoma. 


•an  tMage  (oMyV  Son  Oloae  CoMMy  (FCMA 


7|bi0fif  Hfftr. 
All 

Al  Tiiuana  Skoal 

Approidwatali  4.400  laat  abowa  Titmm  S»aat 
CmrnH  Vtatf  Omk 
Approunwtaly  125  laat  downalraani  ol 

ValayRoad 

Al  El  Camne  Roal 

ApproMvaaialy    166   liol  i^olraifii   ol 

ValayRoad „ _...._ 

Approioraaiaiy  75  laat  downabaam  ol  oonSi^ 

anca  •«<  Bal  VaMy  Craak 

m  oatttmot  «Mh  Bal  Valay  Oroak - „ 

Approainialily  320  laot  upaaaom  ol  conlluanca 

ol  McQonigIa  «id  Daar  Canyona 

in  Canon  Pmk  Omtk 
Al 


Lot  ff»naaoM>»i  Oaafc- 
Apprommamii  340  laot  dowmataaw  ol  Chonv 

bars  0am 

ApproKlmataly  100  tool  upa««am  ol  Chan*an 

0am «T. „ 

ApproidmaMy  1.960  loot  balow  i«a»aam  oer- 


At 

SanOsgD  Amt 
Appronmalaly  1.300  laal  downabaam  ol  Friars 

Hood 

Approamaialy  00  laat  vabaam  ol  ZIon  Avanuo. 
ApproMNMy  2.000  loot  upabaam  ol  Prtvola 


San  Oogo  AMar  jr  SanMar 


»Oapth 
in  laat 


oround 
'Oawa- 
Itonin 
loot 
(NOVO) 


*S30 


#1 


•151 
•175 
•1*1 

•1W 
•104 
•19S 


•7 

•7 

•• 

•13 
•22 

•20 

•30 


•» 
•8 


•27 
•45 
•54 


•12 
•2S 

•03 

•03 

•03 

•126 
•326 

•341 

•363 

•393 
•400 


•60 
•80 


•132 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Soureo  ol  Doodinoand  localon 


ApproHNHaMiy  i.ouu  mm  oownnrMfn  or  homw 

Ltft«._ „ 

AfiPronnwy  i.3uu  imi  i^wvoovn  o*  noMns 


At 

uwan  l^ali^  OwaA.' 
Appronmalaly  210  laal  upatraam  ol  Rtoa  Road... 
ApproamataTy    1,480   laal   upatraam   ol   Rns 
Road 


Uuphy  Caftifon  CraoK* 
Appro«lmalal>  200  laat  upatraam  ol  Friars  Road. 
Approaknalaly  90  laal  i<>atraam  ol  culvan  vp- 

nrvoni  o*  riwn  mooo 

JuM  upitrMm  ol  Aofo  Drrvo  ciAMrl 

Juol  upalrMm  of  nmnmm  IHgTwiy  iS/B«ttioo 

Avonuo  nlwchongo  cuKort ^^....^ — ... 

ApproMlmlitl  60  iMl  abowo  uprtiiw  teoo  of 

CWfomoni  Mom  ofwsmp  to  Mntoto  Hi^^ 


«iay  15. _ .    

•251 

Santi  VaaMOaWt 

At  conlluonoa  «Mi  Laha  Hodgaa 

•326 

ApproKfcaataly  166  laat  upabaam  ol  Itia  oonlu- 

anca  wMh  Swta  M«la  Craak 

•370 

m»Bl  Rotd 

•385 

>if  up«Man>  d  Stait  MlghiToy  76 

•416 

ApproKbaaialy  5.440  laat  upabaam  ol  SiMa 

mgfuaay  78. - 

•444 

SarXi  M»li  Oaolk: 

ApproxknaMy  200  laat  upstraam  ol  corahianoa 

■ 

anih  Santa  Ysabal  Craak _ _ 

•370 

Approktmalaly  80  laal  upabaam  ol  BaOla  Monu- 

fTwnl  Rottd - 

•385 

Approidmalaly    40    laal    upabaam    ol    Bandy 
Canyon  Road 

talta  Noclvaa- 

Ab(^M  Imarstala  Highway  15 

Al  confluanoa  «Mai  KM  Carson  Parii  Craak 

San  Otgo  Btir 

Al  moulti  ol  Otay  Rtyar 

Al  Shaltar  laiand  (aniva  shoralina) . 


Al  Son  Oiago-Coronado  Bay  Brtdga 

PacMcOcaan: 
Approaknalaly  5.000  laol  norVi  and  1,700  laal 

waat  ol  aoulhammoat  axlant  ol  Point  Loma 

Approximaialy  300  laat  ivaat  ol  tmaraocVon  ol 

Sunaal   CMIs   noula*»d   and   PaM    Lorn 

Avanoa. „ 

Approximala^  560  laal  waat  ol  Iraarsadion  ol 

*w^  aaaw  wid  v.waan  Bownra — 

Appfcairaalaly  200  laat  waat  d  vaaraadion  ol 

CHumol  Avanua  and  Soa  RMga  Drtwa 

Approkiiaalaly  300  laal  waat  ol  imaraaction  ol 

Palomar  Avonua  and  Camino  Da  La  Cooata 


Approximaialy  100  laat  nor«i  and  290  laat  waat 
ol  miatsacMon  ol  Camino  Dal  Qranda  and 
Cala  Opbma 

ApproMmols^riBO  laat  notVi  wd  2.2S0  laat 
waat  ol  inlaraacbon  ol  North  Torray  Pinas 


Approximaialy  3,000  laat  waal  ol  Marsacaon  ol 
Norm  Torray  Pinaa  Road  and  Torray  Pinaa 
Scanic  Drt»a _ 


ara  avaSoMalar  rovlaar  al  Iha  CMy  ol  San 
Oiago  Enginaanng  arxl  Davatopmani  Oapart- 
mani. 202  C  Sbaat  San  Oiago.  Califomia. 

Sholtar  (clly),  Kant  County  (FEMA  Doebal  Na^ 
M46) 

ShsMow  Ftoodktff. 
mtaraoclon   d   Wakar   Sbaol   and   Mwnol 

Avanua 

Just  southaaat  ol  Intanactlon  ol  East  Lardo 
Highway  and  Atchaort  Topska  and  Santa  Fa 

RarMnay _ 

Mapa  ara  avalaMa  for  raviaw  at  CMy  Hal.  320 

JUnwU  aWOt)  9nm1m,  UWROmMt 


#Oap«« 


ground 
'Elava- 
bonin 
laat 
(NOVO) 


•289 

•306 

•318 

•499 

•528 

•71 

•88 
•160 

•206 


•396 

•326 
•326 

#6 
#6 
#6 


#21 

#9 

#13 
#18 

#10 
#8 

#1$ 
#9 


•346 
#1 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Soivco  ol  Hooding  and  kKabon 


(PEMA  Doabal  NaL  8846) 

OBlA<ar«>Oaa*. 
Appronmalaly  2.300  laal  mabaam  ol  cotMu- 

anca  with  San  Joaouai  Rwar _ 

Approximaialy  100  laat  upabaam  ol  Vinayard 

Avanua 

Juat  upabaam  ol  SMa  H»*a>  33 

Juat  upatraam  ol  Ramaa  Road. 

SSalaob  Q»a*. 
.MBi  onwwvaam  o*  via  aoumam  r'acMc  riwi* 


Juat  upabaam  ol  Ward  Avanua..... 
Juat  upabaam  ol  Sparry  Avanua .. 

Jual  Juwiabaaiii  ol  Ramaa  Road 

ovaimte  Qaa^ 
Approximaialy  1,000  laal  doamabaam  ol  Rwar 


ISO 


ol   Monw 


At  Soubtam  Padllc  Raiboad 

Approximaialy   100  tool  upabaam  ol  Easin 
Road . 


At  BaMaMandotg  Canal 

«  ovalBbla  for  rarlaw  al  Iha  SUniilaui 
County  Oliicas.  Pubkc  Work*  Oepartmant.  1100 

SmTOM,  WOOOSIO,  L^OHfOmW- 


COLOMOO 


FroMOfil  County  funlnoofpofolOQ  i 


aXFEMA 


>Manaa>  A^wr 
Approximalely  1,000  laal  downalraam  ol  Stala 

Roula  115.._ •5.098 

Approximately  250  laal  downabaam  ol  Stala 

Hoola67 •5.148 

Approximaialy  1.400  leet  upsbaam  ol  conflu- 

anca  with  Chandler  Creek _ '5.180 

Approximately  500  leel  downstream  ol  Macketv 

zie  Averxie '5^30 

Approximately  2.100  laat  upatraam  ol  CNy  ol 

Canon  CMy  eastern  corporate  limits  _ '5.300 

ClB*Oa«t 
Approximaialy   180  leal  downatraom  ol  Slate 

Roma  1 1 5 '5.183 

Just  >a)abaaiii  ol  lie  Denver  and  Rio  Grarkle 

WeaMm  Ralroad '5,196 

ApproKimalaly  925  laat  upabewn  ol  the  AlcN- 

aon.  Topeka  and  Santa  Fe  Ralway '5.284 

Coa/Oaak: 
Appnuumatoly  lOO  feel  upabeam  ol  City  ol 

Florence  corporate  limits '5,195 

Approximatety  2.1S0  loet  upstream  ol  CMy  ol 

Ftorenca  corporate  limits -.      '5,209 

Approxmiately  4.200  leel  upabaam  ol  CMy  ol 

Fkxance  coi'poiala  limits '5.228 

North  Baal  Canon  Oranaga  Araa  (£aal  Brancti): 
Approximatety   25   leet   upstream  ol  Canbal 

Avanoa _ '5.372 

Just  downsbeem  ol  High  Sbeet •5.440 

Approximately  1,400  laal  downsbaam  ol  New 

York  Avenue _ J      •5.520 

Approximaialy  100  laat  downiliaam  ol  New 

York  Avanua '5,545 

Nortfi  East  Canon  Dmnaga  Araa  (Waat  Brancti). 
Approximatsly  1 .200  feel  downabaam  ol  conflu- 
ence with  FruiDand  Ditch 'SJ92 

Approxmately  2J20  laat  downsbaam  ol  Waah- 

mgtoo  Street _ '5.415 

ApproxHTietely  60  leel  downsbeem  ol  Waahmg- 

lon  Street ]      '5.450 

ApproxKTiately  1,600  leet  upstream  ol  intaraec- 

bon  ol  Vermont  Avenue  and  High  Sbaat '5.496 

CTianotar  Oaeit 
Appronmelely  100  feel  downstream  ol  Denver 

and  Rk)  Grande  Western  Railroed— '5i02 

Approximately  3.950  leel  upstream  ol  Denver 

and  Rw  Grande  Weatam  Ralroad - '5.280 

Juat  upsbeem  ol  County  Road  1 1 A .-J     '5^60 

Approiometely  1,960  leel  upabaam  ol  County 

Road  1 1 A I     '5J84 


fDaptti 
kileel 
atwva 

ground 
'Elava- 
bonbi 
leet 
(NGVOt 


'47 


•107 
•180 


•96 
•102 
*1M 
•181 


'90 
'105 


'123 
'168 


•'\J;"S:MiF^ 
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Proposed  Base  (100- Yeah)  Flood 
Elevations— Continued 


Source  ol  floodmg  and  locai«n 


at  the  Fre- 
mont County  Plannbig  Oaparbnanl.  County 
Courlhouae.  600  Macon  Avenue.  C«ion  CMy. 
Colorada 


Ounmaen  County  (laibieerporalad  araaa) 
<FEIIA  Docket  Na  6041) 

Tomic/ii  Creak: 

At  conMuanca  wMh  Gunniaon  ftver 

Just  upsbaam  ol  bridge  croesing  whK*!  is  local- 
ad  spprojiimalaly  10.900  leet  above  ttte  con- 
fluence witti  Gunnieon  River 

Approximalely  14.800  laal  upabaam  ol  bridge 
crosaing  bial  ia  kicaled  approBdmataly  10,900 
•eel  abova  Ma  oonluanoa  wNh  Gunniaon 


Curmison  fHvar: 
At  McCabe  Bndge . 


ApprogamaWy  2.SS0  laal  upabaam  ol  Fool- 


Just  upabaam  ol  the  westbound  lana  al  US. 

Route  SO 

Al  conlkMnce  ol  Anlekipe  Creek. 

Al  confluence  ol  Ohio  Creek 

Approximately  SO  leet  upabaam  ol  Stale  Route 

136 _ 

Norm  Fork  Gunniaoo  Ri¥ar: 

Just  upsbaam  ol  the  DeMa  County  Una 

Approximately  4,525  leet  downebeam  ol  Som- 
erset Bndge. 


Approximaialy  1^70  laal  upabaam  ol  Someraal 

Bridge 


lor  raviaw  at  the  dfice  ol 

County    Planning,    200   Eaat   Virginia   Avenue, 
Gunniaon.  Cokxada 


Logan  County  <untaieerporalad  araaa)  (FEMA 

Doclial  NOi  8948) 
South  Platte  Rivat: 
Appnnimately  7,000  leet  downsbeam  ol  Bur- 
lington l*)rthem  Ralroad 

Approximalely  1.750  feet  upsbeam  ol  Buriington 

Northern  Raiboad _ _ 

Approximately  18.000  leel  upebeam  ol  Buriing- 
ton Northern  Raiboad 

Pawnee  Oeek  Ovamam: 

Al  confluence  with  Sand  Creek. _ _ 

At  confluence  with  Slertkig  Na  1  DMch „.„... 

Sand  Craak: 

Al  Stale  Highway  138 _ 

Approximately   525   leel   downatream  ol   Hal 

Road 

Approximaialy  3.050  leal  upsbaam  ol  Hal  Road 


tor  review  at  the  Ijjgan 
County  Courttiouse.  Zoning  Administrator's 
Olfice.  300  Ash  Sbeet.  Sterimg.  Colorada 


MonumefH  (town).  El  Paae  County  (FEMA 
Dochet  Na  8940 
Crystal  Creak 
f^^njoniMri  420  leet  downsbeam  ol  North 

Monument  Lake  Roed 

Appronmately  120  leet  downsbeam  ol  North 

Monument  Lake  Road 

Approximalely  40  leet  downsbeam  ol  WasNng- 

ton  Street _ 

Just  downebeam  ol  Beacon  Light  Road 

Approximately  1.040  leet  upebeam  ol  Beacon 

Light  Road 

Orty  Worrtan  Creak 
Appronmately  50  leet  downsbeam  ol  MMchel 

Avenue _ 

Approximately  330  leet  upstream  ol  DM  Denver 

Highway _ 

Appioximaiely  250  leet  downsbeam  ol   U.S. 
Highway  85/87 


Mapa  ara  avalabie  lor  biapactlan  al  bie  Town 
HaU,  166  2nd  Street  Monumertt.  Cotoredo. 


#Dapth 
bilael 


ground 
'Eleva- 


(NGVD) 


'7,602 
'7,637 

•7.666 

•7571 

•7.600 

•7,646 
•7.682 
•7.729 

•7.763 

•5396 

•5.956 

•6.020 


•3.917 

•3.929 

•3.960 

•3.929 
•3,961 

•3.923 

•3.955 
•3.968 


•6.918 

•6.923 

•6.960 
'7,012 

•7,044 

•6.68fr 
•6.926 
•6,950 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  floodng  and  kx^abon 


(CMy),  Lagan  CeMMy  (FEMA  Dechal 


SouBi  Platia  Kvar: 
Approximalety  2.800  leet  downatream  ol  Via 
Buriinglon  Northern  Ra*aad 


Approgdmataly  1.600  leet  upabaam  ol  ttia  Bur- 
lington Northern  Raiboad 

Approximately    2,450   leel   ivabaam   ol   U.S. 

Highway  6 

Pawrtaa  Craak  OvaiHow. 

Approximately  500  leel  downatream  bom  Bm 
Sbeet..... 

Al  ttie  mtersecbon  ol  Phalpa  Sbeot  and  Souii 
Tenbi  Sbaat 

Al  bia  mteiaacbun  ol  Faibtfiurst  Sbeet  and 

WOoNww  Onvo -,™_„...„ 

SandOaak 

At  State  Highway  138 

Approximately  150  leel  downabeaiii  bom  Norm 
SovonUi  Avenue 


Al   Vw  intersacbon  ol  North  EigMh  Avenue 

extended  and  Washington  Sbeet  extended 

On  Hal  Road  approximalely  400  leel  north  ol 
the  mtereecbon  ol  Hal  Road  and  Man  Sbeal . 
iapa  ara  avaiaMa  lor  ratdoat  at  bie  Depart- 
ment ol  Public  Wortis.  Cemannial  Squaa,  Star- 
ing. Cotocada 


Kay  Coleny  aaadi  (ctty),  Honrea  County 
(FEMA  Dockal  Na  8*51) 

AUantic  Ocean 
About  1.000  teat  north  ol  the  inlersecbon  ol  8ttt 

Sbeet  and  Ocean  Drive  Weat 

Along  ahorolna ...„„..„««..„ 

Gult  ot  Meidco: 
About  1.000  leet  north  ol  the  inlersecbon  ol  8Si 
Street  end  Ocewi  Drive  West 


At  ttie  mteraecbon  ol  ttw  SadowsM  Cauaeway 
and  ttie  Ovaraeaa  llghwoy 


at  the  BuMng 
Olficial's  Office,  CMy  HtM.  Key  Colony  Beach, 
Ftorida. 


Kay  Waet  (dly).  Monroe  Cawny  (FEMA  Dedwl 
Ma  8861) 

AttsnUir  Ooaart' 
At  bte  interaecbon  ol  United  Saeet  and  Simorv 

ton  Sbeet 

About  900  leel  aoutti  ol  ttw  inlersecbon  ol 

AUanbc  Boulevard  aid  BerSia  Sbeet  along 

ttie  Attanbc  coasHne 

Gulf  0/ Uexioo: 
At  the  intersection  ol  RooseveM  Boulevard  and 

Eiaennower  Drive _. 

Atong  ttie  Stock  Wwid  GuM  coasbbie 


far  btapadlofi  at  the  BuAbng 
Deperbnent  804  Simonton  Sbeet  Key  West 
Florida. 


Layton  (city),  Monroe  Caunly  (FEMA  Dochal 
Na8861) 

OulfofUeidca 
About  700  feel  souOi  ol  the  inlersecbon  ol 

Sooth  Layton  Dnve  and  Sands  Lane 

About  500  feel  north  ol  ttie  imersection  ol  Zane 

Grey  Creek  Roed  and  Oversees  Highway 

Mafw  avatabla  tor  biapactlon  at  the  CNy  Hal, 
Layton.  Fkinda. 


Monroe  County  (uwbicorpoiqtad  araaa)  (FEMA 
OodMl  Na  8851) 

>lttsn(ic  Obean 

Al  ttie  intersection  ol  North  Bahama  Drive  and 
San  Joan  Street  on  Duck  Key 

Atong  ttie  stxxeiine  ol  Angelfish  Key 

GuU  ol  lUexkX): 


#Dapdi 
bilaal 


ground 
'Bavo- 


(N6VD) 


'3.922 
•3.929 
'3.938 

'3,931 
•3,941 
•3.949 
•34123 
•3.931 
'3.937 
'3.961 


'6 
•13 


'6 

'9 


•13 


•6 
•13 


•7 
•13 


•6 
'16 


Source  ol  Mooting  and  tocakon 


About  lOXno  leet  upabaam  ol  tie  oonftianea 

ol  Rookery  Branch  and  North  Prong 

*  *  - 

Along  snoraana — . 

AocaynaSiir 

At  ttM  miaraacbon  ol  OW  (Me  Ik^iway  and 

Stale  Road  905 


Atong  Iw  ahorelne  at  Snapper  PobM 

Ftondi  aar 
At  the  inter  section  ol  Bayvww  Oiwa  and  Pabn 
Dnve  on  Lower  Mslecuimie  Key 


Atong  ttM  northwest  sborolne  ol  Shel  Key 

Iapa  aMMHa  tar  biapacaaa  ai  tie  CowHy 
Biddbig  Olicea  in  Stock  Wand,  PlaiMabun  Kay 

and  Maralion,  Ftonda. 


CooMy 


ttaAxms  Lake:  mam  ajtrmuntf 
EkmahHrvar 
At  ooumy  boundary.. 


.Mjat  (townabeam  ol  T1iompaon-Mlaaaan.Oam. 

Just  utjabuaiii  ot  Ttiompaon  tXebaan  Daas 

Just  dosmaboam  ol  Alatoona  Dam 

PurtiplurMna  Creek 
At  mouBi 


About  ^o 

Petti  Creek 
At  mouth 


OIU.& 


41. 


75. 


AtoncyOaa*. 
Alffloudi 


About  300  leet  upsbeam  ol  Casavfle  Road 

lopa  avalMe  tar  biapacMea  at  bia  County 
Cowttiouaa  Carter  awta,  (Seoigia. 


Burtw  Coiaily  ( 
C 

44c  kauah  Craak 

iMMi  i^iabaam  ol  Tbompaon  fridge  Rtiad 

Juat  dnmatraam  ol  Waynaaboro  Bypaaa 

Sawannah  Hruar 

At  confluence  ol  McDean  Oeah 

About  7  miea  tpabeam  bom  cowlManca  ol 
McSeen  Creek 


al  ttie  Tax  Ap- 
praiaer-s  OMca,  Courihouee  Ollica,  IMaynaa- 
boro,  Geor^a. 


CartaraeMa  ♦dtyt  ■arte— Ceawly  (FEMA 

ftoMabAver 
Ahnut  1.9  rnles  downsbaam  ol  Rockmart  Road.. 
AbniM  0  75  mile  upebeam  ol  ooMuenoe  ol 
Petbt  Creek 

•671 
'679 

Putt  Craak 
About   3.200   teal   downabaam   ol   Rockmart 

Road 

•678 

Abnui  800  teal  downobaawi  ol  Paaplaa  Valay 
Road 
Nancy  Oaak 
JiNl  upsbaam  ol  Minipn  Rnait 

•730 
•682 

Just  ijfmbew"  n<  CSX  •ahfod 

•712 

CartarsvMo,  Oaorgla. 

Emeraon  (ctty),  Bartow  Coawly  irudA  Doebal 


f\mpkmiina  Creek 
About  1.900  leet  downsbeam  of  US  Route  41 . 
Alxiul  1.800  leel  upebeem  ol  U  S  Route  41 

Emerson.  Geor^a. 


ttenldna  Cotatly 


Ogeediee  nfer 
About  4.5  I 
About  1.6  miles  upstreem  ol  US  Route  25. 


#Dapai 


gnwnd 
*BaM- 


(N6VDI 


•4 
•26 


•6 
•t7 


•• 
•15 


•861 

•818 
•885 

•701 

••83 
•732 

•678 

•776 

•687 
'753 


•196 
•214 


•lis 


•709 
'713 


>  miles  dowmaeam  ol  US  Route  25.- 


•142 
•145 
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Proposed  Basc  (IOO-Year)  Flood 
Elevatioms— ContiniMd 


#0^>th 

miaat 

abova 

Soufoa  o<  Itoedtaa  Wirt  loeaien 

^fSHt 

ion  in 

laat 

(NOVO) 

BuMimdOmk: 

Ainwuat .1:. 

•144 

About  0 J  mf  \mtnm  tt  eoNhMnaa  of  IM» 

Buckhoad  CiMk 

•1*3 

VmCmmt 

Al  mou« 

•144 

hat  laanam  nf  Wrirtinrn  Road 

•162 

um  auoumtd  Qmii: 

Atntomh 

•1S1 

•157 

)^a  avMMIa  tar  kM^aeltaa  tt  tm  County 

Ct»1i'i  OMoa^  County  Courthouaa  MMn.  Oaor- 

gH- 

MBaa  (aHy)*  Jaalrina  Coiaity  (PCMA  OoatMt 

Na.WM) 

BuckhmaCrmk 

•144 

Al  oonHuanoa  o(  UtM  BucMwad  Craak „..     , 

•151 

TTwOwMt 

•146 

Atoui  1M0  teat  downatrnai  o<  Pkia  Awanua — 

•167 

LMa  BucUtmH  Cntk: 

Al  nifH#l                                                                           ,  ,      , 

•151 

•155 

Hwa  avritaMa  iar  tapaeSoa  ■  fia  cay  Mmin- 

Mraior^  Otftca.  CNy  Hal.  litan.  Qaorg*. 

HAWM 

Had  CataMy  (FIMA  Oeefeat  Na.  (Ml) 

/OMOuM  r. 

AwiiurtwaW)  300  laM  upaaaam  o«  Mouli 

•7 

AopraumalMy  ISO  laat  upaaaam  of  Ktial  Rand .. 

•6 

AponxamaiMy  82S  laat  upMaam  o<  Kihai  Road... 

•14 

t*iiputar»  OUMr 

Appranmataty  aoo  laat  upakaam  o<  Mouth 

•• 

Appreoiiawy  725  laat  upalraam  of  lOhai  Road~. 

•14 

ApproMwalill    1JS0  taal  ypanam  ol  MmI 

Road  

•21 

<»piOiiiniatai>  27S  laat  upa>aawi  ol  Mhai  Road- 

•9 

AppranmalMy  no  laat  dpanaaaaw  ol  Kana- 

kanU  Road ,                   

•14 

•It 

KMahwOjlBMc 

ApproMlwaiily   72S  laal  upalraam  o«  Alano 

Saaat „ „ „„    .. 

•14 

Appnadmaialy  230  laat  downaaaam  of  Kaolanl 

Rof^ 

•16 

Km*3t»autctt: 

Hvnutmmi  ISO  laal  downaaaam  of  K^aa- 

h'M  l.oaa 

•3 

ApprowwaiaH  lao  laat  upaaaam  of  Kamaha- 

^B^A.^    U     k^.^M.^^U 

•12 

AppfQidnialMy  040  laal  upaaaam  of  Kamali^ 

malM  V  lii^««w> _....  „ 

•29 

Al  Mouth „.       

•3 

ApproiomaMiy  220  laat  umaaiii  of  KaiMha- 

n^t^  W  li^^aav   „.            

•10 

nisht  V  Hi^NMy „ „ „ „ 

•17 

MII»MS»awn' 

/^pronnaMly  100  laal  upMraam  of  Mouth... 

•2 

•16 

ApproamaMly  200  laal   upiaaam  ol  Haana 

Straat _ 

•26 

P»cilieOMmt 

AffKoummtt  4.700  laal  aa«  «ong  Kuia  Road 

•rom  tha  intanaoiton  of  Kula  and  Hotom 

Roadi 

•20 

Appnmmalalv  400  MM  Mulh  of  ■  po<n)  on  Kula 

Road.  4.700  laal  mm  ol  Vm  martacnon  ol 

•12 

About  800  laat  north  of  whara  (w  IWiuU 

Ralroad  ciouM  Kalialinui  Quich 

•16 

About   200   lM<   aaat  ol  ohara  Via  KthuW 

fl«*oad  croaaaa  Kakaknui  Quich 

•12 

PROPOSED  Base  (ioo-year)  Flood 
Elevations— Continued 


9outo9  of  AoodhiQ  ifid  looflMon 


^■v     r^WIVw     mt     WIS     MHW 

County  Dapwtmanl  ol  Pubac  WAMfcs,  OMalon  ol 
Land  Uaa  and  Coda  AdmMMralion,  200  Sotilh 
High  Slraat  WaHuku.  HwMi. 


(any),  vaiay  Caawly  (KIM  Ooelal 
Na66>7) 

At  souttwrMviod  ooiporalv  imN .-»...»«« 

AppfOKinwlMy  HO  iMl  oOMnMfMiM  of 
56 


4.370   lai 

Highwvy  95  (naaf  CaKpda  Aapoii). ....._..-... 

Appio«lwaiai»  140  laat  upabaam  ol  Siaia  Mgh- 
tMy  S6  (naar  Caacada  dam) 

tapa  ara  avaBiMa  tor  ravtaar  at  CRy  Hal.  106 
Eail  MvlNt  Caacada.  kWw. 


NJJNOIS 


Cimiiii  ^cttit),  Oa  WW  Oaiaiiy,  (RMA 


OoenCXMk: 

About  1.500  laal  upakaam  of  Oram  Saaal 

About  2.290  laat  upatraam  of  Aiaxandar  Straat- 

QooaaOaHt 

At  mouth 

About  290  laal  upaaaam  of  WMch  SIraal 

TarwMv  C*wafc 
Juat  downaaaam  of  Old  Unooln  Road.......... — 


About  900  laat  upalraam  of  Woodtawn  Avanua.. 
tapa  avafliMa  taf  Inapacllefi  at  ttia  Zoning 
Olftoa,  116-120  Waal  WatfVnglon  Straal,  Cirv 
lon,  Hhnoia. 


Oa  WW  Ceunly  (imlncorpotatad  araaa) 


CoonOmk 
About  1.500  laat  upaaaam  ol  U.&  Roula  91  — 
About  2.290  laat  upakaam  of  Al«andv  Skaal- 

Nofth  Fotk  S&H  Cf90k: 

At  mouth 

About  2  milaa  upakaam  ol  Wapa6.Pamal  fload .. 

SaKCrmk 
^bcuA  3.0  fnNos  downotroont  ol  IHnoli  ConCril 
QuN  Raikoad 


#0ap6« 
in  laal 


ground. 
'Elava- 

ionin 

laat 

(NQVOI 


•4.727 
•4.730 
•4.732 
•4.796 


I  Of  CMon  Lite  OMa — 

Juat  upakaam  of  Okiton  Laka  Dam 

About  0.7  mila  upakaam  of  ir>tai»nia  74.. 
SMOm*  Trtbutmr 
Al  mouVi 


About  000  laal  i^wkaam  ol  Slala  RouM  54 

r«nmil»OaMt 
About  1 25  maaa  i«akaam  ol  Staia  Roula  10— 
About  900  laat  upakaam  ol  Woodtawn  Avanua.. 


at  ««a  County 
Zoning  OMoa.  County  Courlhouaa,  201  Waal 
Waalwiglon  Straat,  Clinlon,  HNnoia. 


Pannar  CHy  (city),  Oa  Wilt  County  (FEMA 

SaHCntk: 
About  Z900  laat  downaaaam  of  Soutti  Maki 

Skaat....- 

About  960  laal  JuwiwkaMii  of  wwUmnra  of 

San  Craali  Trt>uta«y 

SiiirOaMk  Tnbumrr 

About  550  laat  upakaam  of  Slala  RoMla  94 

About  900  laal  upttraam  ol  Stata  Roula  54 

105  South  Man  Skaat.  Farmar  CMy.  IMinola. 


Paafi  CRy  (vMaga).  Staphanaon  County  (FEMA 
Ooclial  No.  9646) 

Just  doorwliaam  of  Paarl  CKy  Road - 

About  0  9  miia  upakaam  ol  Paarl  Oly  Road. 

QoUnmie  fkMd  Tnbutny: 


•716 

•714 
•720 

•700 
•706 


•666 

•716 

•887 
•707 


*646 

*661 
•667 
•711 

•709 
•706 

•700 
•706 


•702 

•709 

•706 
•709 


•814 
•818 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Sourc0  of  floodkiQ  ond  locottofl 


About  IJOO  taal  downakaam  of  Pawl  CRy 

Road - — -. 

About  SOO  taal  upakaam  ol  CNcago  and  Notffi 

at  «M  VMaga  HaN. 

Pawt  CRy.  Mbieia. 

IOWA 
CtaffcavMa  (ottyt.  Sultar  Ceanly  (Fau  Oeckat 

Awf  Abe*  Avar 
Juat   downalraam   of   kia   Mtoaourt.    Kanaaa, 

Taxaa  Ralroad 

ApproKknaMy  1.000  taal  upakaam  ol  6ia  Chi- 
cago wid  Ncrti  WaaMm  raikoad 

Hapa  avalabta  toe  InapacHoit  al  ttia  City  HmL 
115  Waal  ^ipwicw.  OarliaviNa.  kM>^ 

W«WMta«t  (CHy),  towa  Cowny  CFBU 

OkfUtanaOaalL 

About  1.2  nilaa  downakaam  ol  SlaM  Skaat 

About  0.75  mito  i^kiwn  ol  HlgMand  SkaaL — 

Mlpo  wmmMo  ror  lnop0c«lon  m  vw  diy  hm, 
210  Waal  Stata.  WHkaintburg.  Iowa. 

KENTUCKY 

OoflMAy  (unlneorpowtod  woo)  (rCMA 

At  conlluanca  ol  Mayfiald  Craak... ..— . 

Al  conlloeoca  ol  Ohio  Ri»ar 

Olao  Avar 

At  mouth 

About  7.6  milaa  upakaam  of  Lock  and  Own  Na 

53 — 

Sugar  Cnak 

About  0.8  mita  downakaam  of  Stata  H^jhway 
1837 -.. 

About  400  laat  upakaam  ol  U.&  Highway  62-... 
Sugar  Cn*k  Tnbutanr 

At  mouth - 

About  700  laat  upakaam  of  mouth 

MaylMyOM*. 

At  mouHi 

Al  courRy  boundary , 

Mapa  avaRabta  tof  Inapacllon  at  tha  CotaRy 
Courttiouaa.  WickMla,  Kantucky 

ewheurvWa  (cNy),  Knei  County  (FEMA  Oodm 
Na.664n 

Cumbarttnd  flhfw. 

About  0.6  mila  downakaam  ol  State  Routa  11 .... 

About  1.2  milat  upMraam  o<  Stale  Routa  11 

ncNarid  Cratk:  Wikwi  community. — 

Mapa  avMUhta  lor  kwpactton  at  Ita  CRy  Hal, 

BarbounMa,  Kentucky. 

Clay  Ctty  (dly),  PearaR  County  (FEMA  DectMl 

About  2.200  laat  downstream  ol  Mountain  Park- 
way  _ 

About  1.6  mias  upakaam  ol  9lh  Skaat 

BnjthCraalt: 

Al  mouth 

Just  upstream  of  8tti  Avanua 

M^a  i»MlibH  lor  kiapaclion  at  the  City  Ha*. 

Clay  City,  Kantucky. 

Hartford  (ctty),  OMo  County  (FEMA  Dockat  Na 

fiough 

Atxxit  0  3  mile  downstream  of  US  Route  231 
About  0.6  inia  upsueam  ol  US.  Route  231 


#Oepth 


grounil 
*Etava- 


(NGVO) 


•814 
•810 


•923 
•931 


•754 
•766 


•329 

•831 


•331 
•335 


•352 
•382 


•359 
•360 


•329 
•353 


•965 
•966 
■986 


•626 
•630 


•631 


•394 
•395 


Federal  Register  /  Vol.  54.  No.  113  f  Wednesday,  June  14,  1989  /  Rules  and  Regulations        25265 


Proposed  Base  (IOO-year)  Flood 
Elevatk>n8— Continued 


Sotfco  of  ftoodng  ond  *on*KT** 


M  tha  CHy  MM. 
t14  Watfmgtan  Skaat,  Harthird,  KwtaKky. 


ONo  County  (unfcieofpofatad  araaa)  (FEMA 
DeehatNa694^ 

Hough  ftvtr 
At  mouth _.,.. 


About  4.2  miaa  upakaam  ol  Stata  Routa  94 . 
Gnan  fUvtr. 
At  conRuanca  ol  Rough  River.. 


At  upakaam  crossing  ol  county  boundwy.. 


IT  Inspadton  at  tha  Juiftge's 
Olfice.  County  Cotrthouee.  Hartlord.  Kentucky 


Rockport  (loam),  Ohto  County  (FEMA  Oochal 
No.  6646) 

Gnen  AMrr  WIRhin  communky 

Hapa  iiirtslili  tor  kwpacUon  at  the  CRy  Hal. 
General  Oskvary,  Rodipoa  Kenkjcky. 


SL  Ta—any  Partah  (untaesipsiatad 
(FEMA  Dechat  Na.  6641) 

Tctietjncla  flt¥ar 
ApproMmately  .9  mito  upskeam  ol  Stata  Routa 


21... 


Al  Stata  Routa  1077 

BogueFtla^- 
Approiamately    350    leet 
Routa  437 


upskeam   of   Stata 


At  Hoonor  MM  Rood.. 


At  Camp  Covington  Brklga. 

LMe  Bogue  Falaya 
AppronmsMy  1.6  miles  upskeam  ol  conluanoa 

with  Bogue  Falaya 

Just  downakaam  of  conluanoa  wRh  East  Foik... 
AMaCraek: 

AJ  confluence  wilh  Abita  Rkmr 

Approiamately  8  mito  upakaam  of  Stata  Routa 
435 


Engtish  Brmtctt 

Al  confluanoa  «wth  Abita  Htaar _ _.... 

Approjsmatoly  4  1  mtes  upskewii  of  confluence 

with  Abita  River 

LorgBranch: 

Al  Stato  Route  59 


Approiamately  .3  mito  upskaam  of  Abita  Springs 

corporate  limits 

Long  Brancf)  Tributary: 
Appronmalely  1.950  leet  downskeam  of  Atiita 

Springs  corporate  kmits....- 

Al  Tarpon  Sprtngs  Road 

SouthwrKt  Brand) 

Al  confluence  with  Atma  Rtver 

At  IMnoM  Central  Gulf  Ratroad... 

PoncfMolawa  Creek 

At  confluence  with  Tcholuncta  River _... 

Approxmalaly   1.5   milea  upstraam  of 

Central  Raikoad _ 

UmeOeek: 


At  confluence  with  Ponchitotawa  Creek. 
132  taet  upskeam  of 


Oenton 


Bayou  TeteL'Ours.  At  Shady  Lane 

Batfou  OwKtiuba: 

Appronmatoly  1  8  miles  upakaam  ol  confluence 
with  Lake  Pontchatran 

Approiamately  .57  mite  upstraam  ol  Slate  Route 

59. ._ „.. 

Big  Branch  Blarou: 

Just  upskaam  ol  Bany  Todd  Road 

Al  kiterstate  Route  12 _ 

Cypress  Ba^ou: 

Appronmataly  200  leal  upskaam  ol  U.&  Routa 
190 

Al  interslata  Routa  12 

Bayou  Vincant 

Just  upakaam  ol  kituniata  Routa  12 

At  Maverick  Hun 

Bogue  Chnto  River 
Approximataly  500  laat  downekuwa  of 
Higliway _ 


*381 

•441 


•361 
•414 


•400 


•16 
•66 


•26 
•33 

•57 


•26 

•43 

•34 

•46 
•34 
•46 
•30 
•31 

•33 
•38 

•21 
•30 

•9 

•32 

•12 

•30 
•17 

•12 

•25 

•10 
•21 


•13 
•21 


•17 

•30 


•66 


Proposed  Base  (100-Yea#^  Flood 
Elevatkws— Continued 


#Depth 

kileel 

above 

Source  ol  Roodwg  and  tocakon 

'SSi 

ttonn 

toel 

(NGVD) 

Approiimalsly  2.66  mlaa  upakaam  ol  IMtial 

Highway _ _ 

*95 

GumCnseil:. 

Al  conlkianc*  witft  DM  OenMl 

•23 

Al  Stale  Ruits  38                                 ,,, 

•41 

Mapa  walabli   for  taapaetton  at  426  East 

Boston.  Covkigkin.  LauWana. 

MAMi 

Owta  Head  (town).  Knoi  Coanly  (FGHA  Dockat 

No.  8661) 

Atlantic  Ocean 

tVeslam  an/ of  Aafi  lalan/ _     .      . 

•12 

•12 

Southwastem  em  nl  Mnnm*  liim 

•18 

iwvlhMMKim  anrt  m  <UMap  lfl«>v*         

•13 

SouttHMMlflm  am  m  .qhaap  hUanrt 

•18 

Mapa  avalabta  tor  taapacRen  at  the  Munidpal 

BuUdmg.   Sta  Route  32,  Owls  Head,   Maine. 

Dockat  No.  6646) 

AUfssssiopr  River 

At  county  boundary 

•67 

About  2.0  mitaa  upakawR  of  eonluanea  of 

rnlaanraak 

•63 

SC  Catharine  Creek: 

At  rmah                                

•76 

About  0.7  mito  ipskewn  ol  U.S.  lighw^  61 

•126 

'  tor  taspedlon  a  the  Char>cery 
Clerk's  Ollica,   County   Courthouse.   NWchai, 


BataavMa  (ctty),  Panoto  County  (FEMA  DoelMl 

Na694«) 
CotgOeak 
About  1.000  teat  downskeam  ol  State  Iki^iway 
6 


Just  downskawn  ol  Stata  Hii^iway  6 

Uttta  Tatahatcfte  Rnrer: 

Just  upstream  ol  Pamta  Avattea 

N^MIMni  Oaa/L 

About  0.5  mito  downskeam  of  US  Highway  51  - 

About  0.5  mito  upskswn  of  Stata  Highway  35.-. 
'aflsMa  far  Inapadton  at  the  City  Clerk's 

Office  City  Hal.  103  CoHege  Skaat  BwaaMRa. 

Missisappi. 


I)  (FEMA 


Btack  Creek: 

Just  upstream  ol  State  Highway  12 

About  16  miles  upstream  ol  Slate  Hij^iway  12.. 
Mapa  avaHabta  for  kiepectlon  at  the  Charmoe^ 

Clerk's    Office.    Channcery    Clerk's    Bukkng. 

County  Courthouse  Grourvls,  Lenngton.  Missis- 

«ppi 


LaiMtardata  County  (uiRnoorporalad  araaa) 
(FEMA  Dockol  NOl  6646) 

Bailey  Brartch: 
Al  mouth 


About  1.400  leet  upskaam  ol  HMndsor  (Mvo. 

Harper  Creek 
Al  mouth _ 


About  3.7  miles  upskeam  ol  Stata  Ikghway  19.. 

Harper  Creek  Tributary: 

Atmouki 

About  10  mita  upakewn  of  Stata  Ikghaay  19— 

Laper  Creek 

At  mouth 

At  confluence  ol  Gunn  Branch 

Ourviaranc/t- 

At  mouth 

About  2.500  leet  upstream  ol  Stete  Ikghway 
493 _ 

Nanaba  Creek. 


•215 
•217 

•194 

•206 
•232 


•210 
•217 


•332 

•352 


•315 
•382 


•315 
•340 


•302 
•332 


•332 
•353 


Proposed  Base  (too-YEAR)  Floc» 
Elevations— Continued 


Source  of  floixing  and  tocaion 


At  mouk) _ 

Just  downakaam  ol  U.S  lll^ao)  49  i 

Just  upskaam  ol  US  Hqhway  45  Bypaaa 

At  corRhiarKa  ol  Brandon  Bnnch 

Oiattbbae  Craat 
About  2.4  mSaa  dowiakaaii  of  liiliiMMii  56.. 


About  0  8  mOe  upstreem  ol  confluenoa  ol  Sv- 
quatons  Creak.. 


OkatbbaaOma*  Tribulmr 
At  moutti 


Juei  downekeerool  abendoned  rataoad 


Juat  upakeam  ol  OH  86i  Skaat  _ 
Soaasfwa  Cheat' 
About  31  mies  downskeam  ol  Va 


Just  dawnatraam  of  Lockaed  Orwe. 
I  of  LortisiJ  Drwa 


AboU  2  3  mUe*  uostream  ol  US.  H»wa>  45 

Bypass 

SugualawOaat 
All 


About  4.2  nutos  upskeam  ol  State  Hi^MMy  19. 


Lawranca  County  ( 

Peart  Riter 

Juat  upstreem  of  County  Road 

Al  northern  county  bouivtary 


m  tte  Oiunty 

Courttnuse.  Monticelto.  Mssss^ipi 


Leaks  County  (unbieorporaiad  araaa)  (FEMA 


f%iarr/9h«r 

About  1  mie  duwiiskewn  ol  Stata  Ikghwik  36.. 

About  .97  mito  upskaam  ol  Stato  Ikghwat  3S  - 
Tuscolanie<a  Creak 

About  2.700  toal  duwiiekewii  of  Hnois  Csnkta 
GullRakoad 


About  2.700  leet  upakaam  ol  State   igh—t  36 

aapa  aimRabto  tor  Inapactlan  w  kte  Chanmery 
Cleik's  OHice.  CowHy  Cowkiouee,  Cartaga. 


Marlon  (loam).  LaudirdMs  County  (FEMA 


Saaas/aa  Qaat 
AboU  2.200  taal  upikaam  of  conluanoa  of 

Nanaba  Creek 


Just  Juwiakaam  ol  Lockaed  Onva- 
Just  L^iskeam  ol  Lockaed  Drwa — 


I  at  Rte  CRy  Ctark's 
Olikx,  Oly  Hal,  Dae  Dnve.  (US.  I^gnway  45 
North), 


fOepth 


vound- 
^Bava- 


(NGVm 


Meridian  (ctty),  LauderdMa  County  (FEMA 
Dockot  No.  0M6) 

About  2  4  mile*  do<i>no>oow  of  MarttaM  S» „^ 

About  12  mlet  doiili— w  of  Slilo  BonlaMvd 

Extefteton  Road 

LcKwrOsait' 
At  mouth _ _ 


*343 
•366 

•376 

•266 

•319 

•HO 
•313 
•316 
•SM 


•364 

•380 


•318 
•350 


•200 

•216 


•341 
•343 


•354 

•357 


•344 


•373 


At  confluoTKa  of  Qunn  Biwitfi  . 

taigrwta  Omak 

At  confluence  with  Sowashee  Creak ._... 

Just  downskeem  ol  36tfi  Street __ 

Somashee  Creek 

About  3  0  miles  downskeem  of  Valay  Road 

About  04  iKte  i^ialinww  of  conaaanBa  of 
Branch 


■nps  swnon   rar   wiapvcnon   n   to   ouhdmiq 

knpeckir's  Olfioe,  Cny  Hsk.  601  24«i  Avanua. 
Mentaa  Misaiuppi. 


•268 

•311 

•302 
•332 

•326 
*380 


•342 
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PRCf>08E0  Base  (100- Year)  Flood 
Elevations— Continued 


Soura*  ol  Moodhig  wd  locaitan 


OMMy  ^QM 


About  3J0OIMI 
36 

AttomaootMi 

Tomn  Qmli  ntulmr 
JuMiviMtmol 
ADM  3.100  IM 

At  maun 

lOlFOMtl 


ol 
0l2nd9kMi 


j^   Ul^^^   C^B^d   U^^m^t 

w  vMui  rfOH  anui. 


About  as  mm  tomMtmm  of  John  R  JunUn 

CM«o 


About  t.1 


of  Jottn  R.  JunUn 


a.  CatmtmCmk 

About  1.7  MiM 

I  arm 


wtr*!  OWco.  CNy 


Of  ffQOwVHS  nms. 
ol  us.  HgH— »  M~.~ 
«  Iw  CNy  En^ 
112  Souit  Pawl  Sirwt, 


«  •«•  County 
County    CourthouM, 


At  MutNfn  oounty  boundvy 

About  800  toot  abow  SM*  HlfltMMy  S7S . 


aoMntXow  ol  US.  Ilgtwwy  90. 
ol  US.  iltgti— >  90.... 


ConM 


About  1.5 

About  1 J 
TomnOmk: 
About  400  tool 

dkM  ngkoaO. 

About  l«0  iMt 

OuHIMkoad — 


Conkii 


■I  *m  County 


•••jV 


At  conluono*  ol  Slouti  Bayoc  .. 
About  0«  nrio  \ifnwm  ol 

Ourtm  Craak 

DurdrniOmk 
At 


§on»i 


^'b:^ 


(NQVDI 


*320 
*320 

'392 
'942 


•331 


•77 

•70 

•70 
•128 


•400 
•400 


•232 
•230 

'2SS 


•308 

•372 


Ju«  vtMmm  ol  Braan  \Mm  Omh 

At  oonluono*  ol  Ourttn  CrMk  Trtbutwy  No.  3.. 
Dirdtn  Qmk  Titulmt  Ata  I. 

At  mouth 


About  1.400  (OM  uptr— m  ol  Uto  HM  Oitvo 

Duntm  Omt  Titumy  Mo.  t  wmnn  oommuMf 
Duntm  Omt  Tribul^  No.  * 

Almoulh „.. 

About  1.100  tool  upalrMm  ol  indtana  Avanuo 

/twcftv  Bo^ou  Trituimy  Mo.  t 

About  700  loot  upobooiw  ol  mouth 

About  1.900  «•«  upoMam  ol  Wttama  Ortva . 

Hatcfmr  Boycu  Tributary  Mo.  2: 

At  mouth __ _ 


•110 

•127 

•121 
•128 
•140 
•171 

•140 
•161 
•146 

•171 
•179 

•114 
•120 

•116 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Sourea  ol  ioodnQ  and  localion 


About  14)  mla  upaiaawi  ol  mouOi 

MVBH^IpV  rW0Wr  wWrnWi  GOnWfUrnmf 

About  660  toot  uptfcoawi  ol  mouth _ 

juai  oownaaaam  oi  naw  nanya  noao ^..^ 

atoimBuiou  Titumr- 

At  mouth 

About  0.6  mila  i^Nkaam  ol  RMa  Ranga  Road 

kapactor^    Olioa.    CMy    Hal.    1401    Watnul 
Sbaai.  Vickabuig. 


fdlyik  MpMlf  OoiMiy  |rdlA  Docitot 


of  vma  Sk<aai.. 


OutckOmk 

At  mouth 

About  1 JOO  iaat  I 
Cufomfm: 

At  oonlluanca  ol  CMck  Oraali 

I  ol  a&  IVNMy  160 

•I  tw  CNy  I 
116  Slala  Sbaal.  Doniphan.  Maaowi 


(any),  Ctay  and 


At  mouOl. 


OvolMvnaot  OaMt 
Ati 


HVMay20l. 


Rodd  .^...^.  , 

MoHh  fortt  Cnckimock  Cimk: 

At  mouth 

Juat  dOMiabaam  ol  Satsa  Road. ...^....^....^ 

SphnQ  BngKh; 

At  mouth 

Juat  downalraam  ol  Lako  CNy  Bucknar  Road... 

aundocim  Omic 

At  WOUwIi .„ ^..—„„.. ■„....^.„. „...«.„„._». 

Moutl.lmlaa 


ol  mouths 


ol  U.&  lllgh»a»  24 

About  2.1  miaa  i^aboam  ol  Intatatala  470 
urn  Forii  urn*  Bluo  Rtm: 

Mt  moudi ~  ■  , 

ol  aaattound  U.&  Highway  40 

at  dia  Oly  Hal. 
Ill  Eaal  Mapla,  mdapandanoa.  Maaowi. 


Hudmmmm: 

At  oonluanca  ol  Cortaar  KM . 

Upabaaih  cotpofata  bnNa  wMh  Toain  ol  Coa- 


S/otpy  HotkMf  ^dte*  Entlra  langth  wMhin  commu- 

CMurOaia*.-         "  '. 

AppfOMniMt^f  .8  MM  oowncto66ffvi  of  conflu- 

onco  ol  Potic  OmIi 

AppfORlfVMloly  2.4  fnNot  upskMni  ol  oonNuonoo 

ol  Poic  Crotli „.. 


•I  Iho  Athono 

Towt  Htf,  2  Flfil  8%M(,  Alhons,  Now  Yortt 


County  (KMA  Decfcat 


) 

HuiMon  A««r  Entlra  langth  wMhin  comnuntty 

Hipd  avaMMa  lav  taapaaHan  at  tha  Athana 
VMaga  Hal.  2  FM  SMal.  Aihsna,  Naw  Vorfc. 

Cairo  (town),  Oraana  County  (RMA  Oeekot 


fDaptti 
miaal 


ground. 

■^.-  - 
uava 

■on  in 

laat 

(NOVO) 


•136 
•103 


•110 
•114 


•110 
•119 


•346 
•363 

•345 
•346 


•763 
•776 

•756 
•782 

•766 
•760 

•750 
•763 

•736 
•751 

•732 
•779 

•750 
•TOO 


•11 
•13 
•74 

•147 
•177 


Aem  Tribuimy: 
At  comiuanoa  «Hth  CattliiM  Craak.. 


•12 


Proposed  Base  (ioo-Year)  Flood 
Elevations— Continued 


Sourca  ol  Hooding  and  localion 


700 


CMKUrOaa*. 
At 
At 

sttifiQto  fat 

At  oonOuarioa  wth  CatikJi  Craak  .„ _.„ — 

At  oonRuanoa  ol  Trout  Brook 

Att  Shatom  FlooOng  Ante  Appronmaialy  600 
laat  toUh  ol  County  floula  24 

TmMBmolL 

At  oonHuanoa  with  Shingia  K* 

AppnadnNtity  0.6  aMa  t^NMam  ol  Bald  HHa 


MHagi).  Oraana  County  (FUIA  Ooefcai 


Hudton  ntvtf^  Enlvv  tongVi  wthm  oonwnunrty ••••• 

OMWUrOaafc 

At  oonfluanoa  wMh  Hudton  Rivar  ....„._.„...„... 

Apprei4malily  OJt  mla  tfMbaam  ol  U.S.  Roula 
Om 


at  tha  CaiakM 
Villaga  Hal,  422  Mam  Straat.  CaiakM.  Naw 
York. 

CtoVOfMH  (lOWflV  COWMBM  COIMiy  |FcttA 


At  coniuonco  wMh  Clivoracfc  6nd  North  Cvooks- 

At  cofpofois  imm .......-..— ».^_.».>„.„.~ 

Ohwyc*  Om*  (Umm  nmcftl- 
Mi 


ApproBomataty  2,470  laat  wpctraam  of  Wabb 


Ommact  Oaafk  «4tMr  AaacAX 
Appreidmalaly  2.100  laat  downabaam  ol  conOu- 

anoa  ol  Agawaiauck  and  Nordi  Craaka 

At  oonluanca  ol  Agawamuck  and  Nortti  Craaka. 
Morth  Cfook 
At  conMuanoa  «Wi  Ctavarack  and  Agawamuck 

Croatia 

At 


al  tha  Clavarack 
Town  Hal,  Roula  217.  Cla*arack,  Naw  Yofk. 


County  (PEMA 


CobOoat. 
ApproKlmalety  0.5  mla  upalraam  ol  Pole  Raa- 

arvoir  Dam 

ApproDdmata^  0.3  mla  iiMtraani  ol  TranQuilly 


CoKMcUo  Croak: 

Oownabaam  corporaia  Imita 

SvnuUnttttf  1.5 

Routa  40 — 

CKmof  Tribularr 

Confluanoa  Mth  Coaaackia  Graak — 

Appnadmataly  120  laat  upatrawa  ol  Bronck  MM 


•354 


ol  County 


AlaaafHMr  Tributo/jr 

Conluanoa  with  fTnniarlita  Cvaak 

Approdmataly  500  iaot  ivaboam  ol  Bamjt 
Road 

Soot  Btofich  Mvrtiofoio  Cfook 

Downalraam  corporaia  Irnla...- 

Approdniataiy  400  laat  upalraam  of  Adama 
Road 

\Moal  Bronch  lUtunlann  Craak: 

Downataam  corporaia  UnM*... 

Approumatety  450  laat  upalraam  of  Flata  Road. 

rooc  fjraan. 
At  tha  Schoharia  Tumpika/downatraam  corpo- 


fOapth 

inlael 
lixive 
ground. 
^Elava- 


(NGVD) 


Appronlmaiaty  a3  mla 
Routa  45 

Downalraam  corporaia  iMnita 


ol  County 


•807 


•176 
•360 


•250 
•545 


•545 

•929 


•11 
•11 
•23 


•241 
•300 

•122 

•137 


•228 
•241 


•241 
'258 


•430 

•491 

•106 

♦148 

•114 

•135 

•120 

•139 

•74 

•90 

•74 
•121 

•373 

•425 

•13 


I  .-  -:^/|^:,::::'^.^,■^o3ie^■iKS:y^-!, fe i:,irii:A"te'!!t,:;- ■■ 
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Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  tocation 


Upatroam  corporaia  Kmla. 


.      I.I ,  ■ .  II  ii  II .  ^  li     ^        ■  ■  . 
ror  BiapacDon  ai  ma  town  rial. 

16  Read  Street.  Coxsackie.  New  York. 


Coaaackla  (vllaga),  Oraana  County  (FEMA 

Pocket  No*  88461 
Coraackra  Craali: 

Al  dowfwtraam  corporate  ImMa 

AppranBMMy  0.8  mla  upalraam  ol  Slala  Roula 

385 

Hudaort  mnor 


At 


Al  upalraam  corporate  limita. _ 

aMpa  avaaaoie  ror  aiapecoon  at  aw  VMage  nai. 
38  Manann  Street.  Conaactaa.  New  York. 


Hudaon  (ctty),  ColumMa  County  (FEMA  DodMl 
NOiltM) 

tkniaon  Rhrar.  Entire  langth  wttliii  communily 

Mapa  a»idatli  lor  mapicMow  at  tha  City  HM. 

520  Warren  Street.  Hudaon,  New  York. 


r  Cotaity 
(FEMA  Docket  No.  88481 

Ixirtg  Island  Sound: 
Hommocka  Road,  approamalalif  800  leet  aou8v 

eeit  ol  intartection  with  Boaion  Poat  Road 

Al  Salana  Toe „. 

At  Premium  Poim 

Mapa  avalaMe  for  Inapaallen  al  lie  Town 
Center.  740  Weal  Boston  Poat  Road.  M«naro- 
neck.  New  York. 


Middiaaaa  (town),  Vatea  County  (FEMA  DodMl 
No  0938) 

Canandaigua  Lake:  Entire  shoreline  within  oom- 
munily _ 

Mapa  airslahls  lor  InapacHen  at  die  Town  Htf. 
Middtesex.  New  York. 


(FEMA  Docket  NOl 

Appronmalety  680  feel 


County 


downstream  ol  down- 


Ai  i^wtraam  corporate  Irniila- 


lor  mapecdon  at  the  VMaga  HH, 
16  Washington  Street  Si  JoNmile.  New  York. 


NORTH  CAWOUMA 


Hamlet  (cItyK  RldMiond  County  (FEMA  Doakai 

Soutti  Prong  Falling  Craek: 
About  600  leet  downstream  ol  U.S.  Route  74  ._ 
Just  downalraam  ol  Richmond  Colege  Lake 

Dam _ 

Mapa  avalabia  for  inapectlon  at  the  City  Admdrv 
istrator-s  OtKca.  CMy  Hal.  201  Mmi  Street. 
Hamlet.  North  Carotna. 


Lae  County  (unbicorporatad  areas)  (FEMA 
Dockal  No.  8848) 

ume  Buftato  Craak: 

Juat  upstream  ol  US  Route  15 

Just  downstream  ol  CSX  Railroad  (downstream 

crossng) 

Just  ujpatreem  ol  CSX  Ralrood  (downaaaaia 

crossing) _ 

AtxM  800  leet  downstream  ol  Wealherapoon 

Street. ..._.. 

LMe  Crmta  Creek: 

At  courMy  txxirxlary 

Just  downstream  o(  Cedar  Law  Road 

Big  Butlaki  Qaek: 
AtMut  1.3  mries  dowrtslieam  ol  Nortodi  Soudt- 
em  Railway  (downstream  crossing). ............ 


#Osptti 
kileel 
aboM 
grourid. 
*Ele¥a- 


(NQVO) 


•14 


•111 

•114 


•14 
•14 


•12 


•13 
•19 
•18 


•682 


•313 

•314 


•258 
•264 


•284 

•318 

•326 

•341 

•316 
•357 

•240 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  floodng  and  tocabon 


About  ^400  leet  upafream  oi  Boone  Tral  Road. 

Perammon  Creek- 
Jvat  downstreem  ol  Carthage  Street.. 


About  2.200  taet  upstreem  ol  Carthage  SVaet . 

Kendaie  Craek 

At  moutti 

Just  downstream  ol  Hiawatha  Tral 

Just  upstream  ol  Hiawatha  Trai .. 


About  1.450  leet  upstrewn  ol  Hawatha  Trtf 

Gastars  Omllr.' 

About  1 2  tntet  dowrfstream  ol  Lae  Avenue 

About  2.750  teal  upstream  ol  confluanoa  ol 

Kendale  Creek . 

Cam  Creak: 
About  19  miea  downstreem  ol  Cm  kfaddoa 
Road 


Just  downstream  ol  Cox  Maddox  Road. 

Just  upstreem  ol  Cox  Maddox  Rood 

About  850  teet  upstream  of  Cox  Maddoa  Road... 
Pocket  Creek 
About  U  miee  downeaeam  ol  Steel  BrMge 
Rood 


About   £400 
Road 


leet  upalraam  ol   Steel  Bridge 


_.- ._    — ,. at   the   Land 

Records  Department.  County  Coulhouaa.  San- 
tord.  North  Carokna. 


RiCfwnond  County  (untncovpocolotf  OfOM| 
(FEMA  Daebat  MOi  8848) 

HitctKOck  Creek' 
About  0.6  nsle  dowrmiaam  ol 
Dam _ __ 


About  960  laat  downstream  ol  Midway  Pond 
Dam 


South  Prong  Fating  Crook 
About  OS  mie  upstream  ol  confluence  ol  Bea- 
verdain  BrarKh _ 


About  600  leet  Juwiisueeiii  ol  U.S  Route  74 .._ 
raaaova  ror  inspecnon  at  ine  rnanrwig 
Otfica.  County  Courthouse.  Rockingham.  North 
Carolina. 


Recfclnghaai  (city),  Riclunofid  County  (FEMA 
Oodcat  No.  8848) 

Famng  Creek- 

About  700  leet  downstrewn  oi  OU  Mil  Dwn 

Juat  downstream  ol  Old  UiS  Dam 

Juat  upstream  ol  OW  Mill  Dam 

Al  confluence  oi  North  Prong  Faling  Creek 

South  Prong  Falling  Creek: 

At  confluence  ol  North  Prong  FaMng  Creek 

Just  downstream  ol  Long  Saeet 

Just  upstreem  of  Lortg  Street.. 


About  0.5  mile  upstreem  ol  cortlkianca  ol  I 

verdam  Branch 

North  Prong  Falling  Ooek: 
Just  downntroani  of  Broed  Avenue 


Just  dommstream  ol  Hinson  l_aka  Dam 

Hitchcock  Oeak 

About  0.2  mile  downstream  ol  Midway  Pond 
Dam.. 

Just  upstream  oi  Steele  Street 
Mapa  avalaMa  lor  kiatiaiHon  at  tha 

Director's  Oflice.  CKy  Hal.  311  East  FranMn 

Street.  Rockingham.  North  Carokna. 


Sanford  (dty),  Loa  County  (FEMA  Oodtet  No. 


fOeptti 
in  leet 
above 
ground. 
'Eleva- 


(NGVD) 


UtOe  Bulfalo  Creek: 
About  0.9  nle  downstream 
(downstreem  creasing). 


oi  CSX  railroad 


About  1 .900  feet  upstream  ol  Third  Sbeet 

Big  Buffak}  Creek: 
About  1,900  leet  downstream  ol  Nortoli  SouOv 
em  Railway  (upilieaiii  croasmg) ..................... 

About  1.800  leet  upstream  of  Jellerson  Davia 


SkunkCreek 
At  moutti 


Jiot  dommstraam  ol  Garden  Street  Extervton. 


•271 

•326 
•345 

•311 
•334 

•344 
•352 

•272 

'325 


•264 
•330 

•336 

•340 


•272 
•291 


•151 
•157 


•242 
•250 


•172 
•172 
•182 
•212 

•212 
•223 

•229 

•242 

•212 
•223 


•157 
•177 


•303 

•367 


•261 
•290 


•291 

•320 


Proposed  Base  (100- Year)  Fuxx> 
Elevations— Continued 


Source  of  floodmg  and  kKahon 


Paraimmon  Creak: 
About  1 .250  leet  downsbaam  of  WcKer  Straat .. 

Juat  dowiiaaaam  ol  Kalar.Anlrews  Rood 

Juat  upaaaam  of  Keler.Andraws  Road 

Juat  downalraam  of  CarViaaa  Saaat— 

Owrnmon  Qaa*  Tributary: 
Al  moudi 


About  3.S00  leet  i4)a»aem  ol  Wnsto»ar  Onva ... 
avalabte  lor  Inapacflon  at  the  Cay  Plarv 
rang  Oflkx.  CMy  Hal.  Sanlord.  NorVi  Carokna. 


NORTH  DAKOTA 


Little  Ulaaoun  fttar 
Afiproumately  750 

state  Highway  94 

Approiomateiy  2.780  leet 

kngton  Norttwm  Ralroad 


laat  downalraam  ol  Irdar* 


nokaani  ol  lie  Biv- 


Counly  Coivthouse.  Ofkce  of 
Medora.  North  Dekota. 


MedoraOty  Hal. 


OMO 


Federal  Cxeek 
AboU  3.400  laat  < 

McOougsl  Branch. 
About  Z100  leet  i«>stream  ol  State  Street. 


Oaili's  Offce.   Vilage  Hal.   AmeovMe.   Otao 


luglalrs  County  (unbwerporolod  araaa)  (FEMA 


Auglaize  IMar. 

Juat  upstreem  oi  Deep  Cut  Road 

At>out  2.300  leet  upstreem  ol  County  Route 
2SA 


St.  tiarya  AMr  Juat  upakeam  ol  GreenvMe  Road 

Gfarxr  Lake  St  Marya  Atong  ahorekne _- — 

itapc  swtaMv  vc  Infl^vctKm  st  vw  ConvM^ 

sioner's  Ofkca.  Comty  Cowthouae.  Wapakon- 

eta.  Ohks 


BucUand  (uMags),  Auglalia  Coonty  (FBM 
Docket  No.  8848) 

Augtaaaftimr 

olCSXi 


About  1.000  teet  upstreem  of  Slate  Route  197.. 
ralabte  for  inapectlon  at  the  Okf  INI, 
too  Norti  Mam.  Buckland.  Otao. 


Oarfca  County  (unbieorporated  araaa)  (FEMA 


QreanvMa  Creek: 

About  800  leet  dowiatieem  of  Conral 

About  0.9  mla  ivaaaam  of  JayvOa-Sl  John^ 

Road.. 

gworry  Qoet 

Just  upstreew  ol  Staw  Route  121 

About  3.0  miles  i^xslream  of  State  Route  121  _ 

Alobte  ^iorit  East  Fork  IfTsSMOter  R^^r 

About  1.350  teet  duwustieeiB  of  HH  Road 

About  3.700  feel  upstreem  of  HM  Road 

__.  .valabte  lor  inapaetlon  at  tha  Ciwnty 
Engmeer's  Oflice.  Coirty  Cotdhousa.  Graarv 
me.  Ohn 


Fulton  Coonty  (toarworporoMd  araaa)  (^BBA 

SimanCreek 
About  1,700  laat  downabaam  ol  County  Route 

Just  upalraam  of  County  Route  L 

D1: 


#Daptti 


gvound. 
'aavo- 


(NGVD) 


•291 
•321 
•3*7 


•334 


'2268 
•2,272 


•831 
•63) 


•816 


*863 

"873 


•837 
-840 


•1.012 


•1.108 
•1.118 


•663 

•751 


28268 
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Pro<>oseo  Base  (1  00- Year)  Flood 
Elevations— ContirHMd 


#Oapti 

In  laat 

ttiem 

Soure*  ol  loedkig  and  leeMan 

*Elavo- 

Ion  In 

laat 

(NOVO) 

Ro««4 

*6«2 

About  OS  Mto  i«MMm  ol  To«naNp  Road  4  . ... 

'flSS 

OumwotiOfr 

About  SCO  IM  doMMMOT  01  Coirty  Heut*  E- 

f 

•«7B 

Ataul  TOO  tMt  i»lllllin  tt  NortI*  SouMm 

WiiiiTy                  

*607 

About  at  mt»  tomnmmin  oljCounly  RauM  S„ 

•672 

JuM  itoMiMrMm  01  CouMy  Rout*  H.. 

•732 

StrmmNa  i 

About  Z100  IM  dowMMam  of  County  Roulo 

E _     .   _                 ._„...._ 

•673 

About  1.200  <M(  unimwi  of  TownMp  Road  E.. 

•677 

AOm*. 

About  1.4  mam  dwwiaaaMn  ct  imaiitaia  90 

•672 

JuM  dCMinaaaam  ol  OoiMy  RoL4a  M 

•746 

atmmMOL  Tr 

About  1M0  tm  tamittwm  ol  County  Roula 

y     

•710 

•726 

rarnnlvOM*. 

Ju8ti«alraamoiCo«tyRouial..    - 

•706 

Juat  dowwiraam  ol  TownMp  Road  4-1 

•727 

NumTmwmCmtk: 

About  U  MiM  dotmalraam  of  Oiand  Trunk 

•720 

JuM  doMMlraam  ol  TowNNp  Road  4-1 

•724 

North  Turtmr  F9ei  amk 

•731 

•743 

JWOMt 

Jual  umiMTiol  County  Roula  A 

•667 

Jual  aownatraam  ol  Slaia  Roula  100 

•666 

mimCrmk 

•606 

•673 

aMMOMt 

Juat  upa>iiw  ol  TownaNp  Road  24 

•712 

Ju«  doMWMam  ol  County  Roula  0  

•729 

7>ttu»yA 

About  1.400  laal  dOMnaaoam  ol  County  Roula 

1.1 

•664 

JuM  downaaaaw  ol  CoiMy  Roula  3 — 

•601 

Ktopa  aaalMa  lar  iMpaaHaM  at  tw  County 

Cowttwuaa,  210  South  Fdton  Skoal.  Wauaaon, 

ONa 

Ooahai  NO.  tM«) 

OhoAMr 

•seo 

About  0.4  iMa  upaaoam  ol  aaMam  county 

boundvy « ».— _....™.™„— „..«.„.. 

•874 

CMokamaiva  Om*. 

nt  nitiijii  iiuiiiuiMi  >!«■    „  

•S66 

About  2J00  laal  upaNam  d  CSX  rMroad 

•500 

LM»  CMdkanMMpa  Owt. 

About  400  laal  dOMMraam  ol  CSX  ralpoad 

•S60 

About  0.8  iMia  upatroam  ol  Oaofga  Craak  Road.. 
r/ftuMryA 

Almoua* -    _. 

•604 

•864 

About  3.100  laat  upaaaam  ol  mouth 

•609 

TrtumyB: 

At  mouth 

•863 

R<Mi 

•619 

TitiuUiyC: 

At  mouti.- _ 

•870 

About  700  laat  upakaam  ol  MHdMl  Rood 

•601 

Ti»uimya 

Atmoudi „ J 

•874 

Juat  dewnaaaaia  ol  Unnamad  Road J 

•009 

r/«ua-yr 

At  moudi _ 

•806 

About  3.S00  taal  upatraawi  ol  moudt 

•636 

THutmyF: 

Almoudl -._ _ 

•876 

About  1 JOO  laat  i»i>aam  ol  Kan-Baatal  Road... 

•621 

Trftmiya 

Almoudl.... _ 

•563 

About  1  m«la  upitrawii  ol  Kan^adwl  Road 

•618 

Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


SoufCtt  ol  (loodbiQ  md  looiiOH 


rrtHUmyH 

At  mouii-- _ 

About  300  laat  upaaaaiii  ol  Qiaan  Oiiy  Road 

OMrfMt 

About  1.2  milaa  dowiatraani  ol  Stala  Roula 

Juat  upaaaaw  ol  Canttnaiy  Camafy  Road 

Mipo  avaiMa  tar  biapictlflH  at  «ia  County 
Englnaar^  OMoa.  Stala  Routa  160.  220  Jack- 
ton  Pka.  Qaiipota,  ONa 


(oIlyX  Dailia  County  (PEMA  Ooolnt 


About  1.428  laat  downaaaaw  ol  U.&  Roula 

About  560  faal  uptnam  ol  ibtndonad  ralkoad.. 

Hapa  Bvalabia  tor  fetapoetten  at  ttia  Murtdptf 
BUhftig.  100  Pubic  SquaiB.  Oiaan¥(9a.  ONa 


(vMatak  VMao  Cewny  (RMA  OedMi 


LJttt9  R9CCOOf>  OMtt* 

About  1,600  laat  downaaaam  ol  WflkaavMo 
Swat...._ _ 

About  2.400  laat  upakawn  ol  WMmnHi  Saaal.. 
Tripp  Pun 

JuM  upakaam  ol  ^MkavNa  Skaat 

Jutt  downakaam  ol  CSX  raiboad - 

■Npa  aMoaWa  tar  laapaailao  ai  ttia  MuNopai 

BUMkig.  Ra*oad  Skaat.  Hamdan,  ONa 


Ijaitanea  Cetity  Mdnaarperatad  araaa) 

At  downatraant  county  hmwrtwy » 

At  upakaam  county  boundaiy  _ 
Inittn  Ou^on  Ooafc- 
At  mouti 


Abou  0.6  miia  upakaam  ol  County  Roula  66 

Almouk) 

About  3.000  laat  i^ikaaw  ol  ToMvHp  Road 

1 70 

About  2J60  laat  dowiakoam  ol  comiuanoa  ol 

Big  Bmch  Ciaoli _.„. 

About  1,400  laat  upakaam  ol  oartkianoa  ol 

Laalharncod  Craak 

At  moutt) _-... 


at  Ha  County 
ComntaMmar'a  OMoa.  County  Courttwuaa.  Ill 
South  Rhh  Skaat.  (ronton.  ONa 


Lynoobof^  fi'6ta0aK  M|MMitf  County  (FEMA 


UU  Fcrii  ol  um  innm  mm: 

At  conduanoa  ol  Turtia  Cvaali »....» 

Abou  1.800  laat  i«akaam  ol  High  Skaat 

rurttOMk. 
At  conlluanoa  wWi  Eaat  Forti  ol  UUa  Mami 


Juat  i«akaam  ol  CSX  ralfcoad 

BuMno.  Lynctiburo.  Ohio. 


MoffOOf  CouHlw  tanbioofBOfSlod  i 


a)(RMA 


HfabaaAAMr 

At  county  boundary „ 

At  conlluanoa  ol  Baavar  Craali 

B9t¥0f  Gf90K.' 

At  nwuVi 

Jual  dOKwatfeam  ol  Qrand  Laka  Dam.. 
armt  IM0  St.  Uaiya: 
Along  ihoreline 


fOapdi 


ground. 
*Ela«o- 

ttonin 

laat 

(N6VD» 


•966 

•633 


•S«7 
•S61 


•1,010 
•1.021 


•664 
•686 

•666 

•604 


•843 
•860 

•854 
•966 

•564 

•sn 

•963 
•863 
•963 
•586 


•986 
•992 


•966 
•907 


•951 

•ess 


•866 

•662 


•673 


Proposed  Base  (i  00-Year)  Flood 
Elevations— Continued 


Sourca  ol  Roodkig  and  locatian 


at  ttw  Commia- 
tionar't  OMca.  County  CourVxMM.  Calma. 
ONo. 


•t  llaiyaJcHy), 


County  (FCMA 

I) 


About  0.6  mria  downttraam  of  High  Straat 

About  550  laal  upalraam  ol  Graanvilla  Road 

Mapa  avaHabIa  lor  Inapactlon  at  tha  Muncipai 
BuUng.   101   Eaat  Spnng.  St  Mary*.  ONo 

46885. 


ViriiMn  (vMaga).  OariM  County  (FEMA 


About  04  >Nie  downakaaffl  ol  Conni „ 

About  0.6  mHa  upakaam  ol  Canlar  Skaat 

Mapa  aiialalili  tar  kiapactlon  at  *m  vmagt  Hal. 
ViraaMat.  ONo. 


(dtyV 


County  (FEMA 


/tugtaiio  Avar 
About  11  milat  downtlmm  of  HamiNon  Skaat 
Mxwt  800  leal  upakaam  o<  CourHy  Routa  2SA.. 

OuakmRun 
At  mouth .._ _ 


Juat  doiMiakaam  ol  U&  Roula  2S 

ra6aMatar  Inapactlon  at  the  City  OWca 
BtiUing.  102  Parry  Skaat  Wapakonala.  ONa 


OKLAHOMA 


Ooldaby  (toam),  McClata  County  <FEMA  Dockat 


Canadian  A»«r 

Approxknalaly  19  mia*  upakaam  ol  Rivar  Mila 

195.3 - _..- 

•1,064 

AppronmaMy  6.6  milaa  upaaaain  ol  Rivar  Mia 

lOR.!                             

•1.104 

ODOtatfanHtaOaa*. 

flouia  74 „ - 

'1,096 

AppronmaMy  .8  mila  upakaam  ol  Stala  Routa 

746 _ 

•1.196 

OoUBtyOmt: 

AI  Maratala  Roula  35... - 

•1.121 

ApproamaMy  J»  mila  upakaam  of  Stala  Routa 

74 ..„ 

•1.162 

tar  mapaellew  at  ttia  Gotdiby 
Town  Hal.  Roula  1.  WaiNngton.  Oklahoma. 


FaWay  (cRy).  Uba  County  (FEMA  Dockat  No. 
••4«) 

CMaiaaucan  Amt 
Approidmalaly  750  laat  doaintkaam  ol  Stala 

Highi»ay31 

Approaimaialy  1.350  laal  upatraam  ol  SlaM 

m^nvsy  Ji — 

AppronmaMy  250  laal  upskeam  of  Mill  Skeel  . 

Mapa  ara  a^radabla  lor  ravlaw  at  Paisley  Com- 
munity BuMing.  705  Chowaucan  Street  Paisley, 
Oregon  97636 

Waaee  (cllyi,  ahannan  County  (FEMA  Oeekal 

S0onish  Hoaot¥  CfOOk: 
I^PQKmmMti  2.500  feel  donmakaam  ol  Church 

Street  (at  northern  corporate  imits) 

Approximately   25   teel    upakaam   ol   Church 

Skeel _ 

Jutt  dOMinstream  ol  Oavn  Street 

Jual  upalraam  of  McPhearson  Street. 

At  eatlam  corporate  ImMs 


#Oeplh 
mieel 
above 

ground. 

'Elewa- 

Hon  in 

fool 

(NOVO) 


•866 
•863 


'966 
'971 


•872 
'866 


'082 
'892 


•4.354 


•4.370 
•4.401 


•1.187 

•1.231 
•1,269 
•1,261 
•1J06 


■■ '.  .■ii"„''ivr   i.-^-1"t,"yI'-,.^  Ji^^jfe."Tii  ,,,.v>i tv'  1,  ■■ " li ;, 4''^P!ii If  ' ;'■ 
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Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  ol  Ooodngand  location 


I  tar  ravlaw  at  City  HA  1004 
Clark  Skaat  Waaco.  Oregon. 


FENN8VLVANU 


Amaral  (tawnaNpt,  Waahkiglon  CoiaNy  (FEMA 
Docket  Na  tksa) 

Tanmie  Creek 

Confluence  o(  LitBe  Tenmia  Craak 

Upakeem  corporate  limiK ;._ 

Md*  Tmmtt  Cnek: 

Approumalaty  1.200  laet  downstream  kom  LR. 
62194 „ 

Approgdmataly  2.8  miet  upakaam  of  upatream 

croaamg  ol  LH.  62194 

Montffofnofy  Run' 

Confluence  wiU>  Tenmile  Craek _ 

AppwMiraaWy  1.500  laat  upakaam  ol  imtrstala 

Routa  7».. _._ 

BruthRuK 

Coi^kiai<t»  with  Lime  Tenmile  Creek. 

Approximalely  7  mile  uptkeam  ol  T-726 

Mapa  airadabta  for  Inapactlon  at  the 
Toiwtship  Buiktng.  Amwe*.  Pennsylvania. 


■amaibore  (borough),  Cambria  County  (FEMA 

Wett  Branch  Sutquthanm  Rl¥er: 
At 


AI  upstream  corporate  Hmitt — 

WaknMRun 
At  confluence  witti  West  Branch  Sutquehtnna 


At 

Pofltr  Rut 
At  confluence  with  West  Branch  Susquehanna 

Rivar _ _ _. 

ApproMmataly  45  leet  upskeam  ol  LR  1 1067.... 
Mapa  avaflabia  lor  b«apactton  at  the  Borough 
Ofiice,  Fvit  Uniled  Federal  BuMng,  lOlh  vid 
Maple  Street*.  Bamesboro,  Pennsylvania. 


Bedford  (townaMp),  Badlord  County  (FEMA 
Docket  Na  6946) 

RaysUmn  Branch  Juniata  Rtver 

Approximately  ISO  (eel  downstream  ol  the  up- 
stream corporate  kmita  wiOi  tt«e  Borough  ol 
Bodlord _ _ 

Approximately  OS  mile  upstream  ol  U.S.  Route 
30 „ _.. 

Tanas  RtMt 

At  downkeam  corporate  Imiits 

Approximately  OS  mile  upakaam  ol  Btancha 
Skeet.„ 

Dunning  Craak 
AppmnmiMf  200  leet  downskewn  of  CON- 
RAIL _..._ 

At  upstream  corporate  fcnits. _ _ 

Mapa  avMabls  tar  knpeeUon  at  ttia  Municipri 
Buridng.  R  0  0^.  VaNey  Road.  Badlord.  Penn- 
sylvania. 

Conltuenee  (borough)  Someraet  County  (FEMA 
Docket  No.  6646) 

Youghiogheny  Rivar 
Approximataly  1,450  leet  upskeam  ol  corporate 


At  upslreem  corporate  limits. 

Cassetman  Rtver 

AI  confluence  with  Voughiogheny  River 

Approximalely  250  leet  upstream  of  corporate 


Laurel  HiH  Creek: 

At  confluence  w*  Casselman  River 

Approximately  1.600  leet  upskeam  ol  corporate 
limits 

Mapa  atiable  lor  kiepecdon  at  ttie  Borough 
Oflice.  Confluence.  Pennsytvania 


#Oep0« 
mieet 


ground 
*Elava- 

Konin 

leet 

(NGVD) 


•896 
•958 


•961 

•1.015 

•931 

•992 

•963 

•1.122 


•1.437 
•1,457 


•1,447 
•1.480 


•1,446 
•1,458 


•1.063 
•1,100 
•1.071 
•1,100 


•1,054 
•1.079 


•1.324 
•1,326 

•1,325 

•1.348 

'1.326 

•1.332 


Proposed  Base  (ioo-Year)  Flood 
Elevations— Continued 


Source  ol  floodng  and  locakon 


Fade  Craak  (borouglt),  ilaffaraon  and  ClaarllaW 
Coundaa  (FEMA  Dockal  Na  6946) 

Fats  Creek: 
ApfmnmaMf  SO  feet  downskaam  ol  corporate 


Approximately  100  leet  upakaam  ol  corporate 


Mapa  avaoaMa  tar  Inapactlon  in  care  ol  Patricia 
J.  Gundrum.  Borough  Secretary.  117  Taytar 
Avenue.  Falls  Greek.  Pennsylvania. 


Hopawal  (borough),  Bodlord  County  (FEMA 
Doefcat  No.  6938) 

Raystomm  Branch  Juniala  River 
Approximately  715  leet  downskaam  of  State 

Route  915 

Approximately  325  feet  upskeam  ol  confluence 
Qt  Sandy  Run _ 

Mapa  avaNabIa  lor  Inapactlon  at  ttie  residence 
ol  Joanne  Hal.  Broad  Skaet  Hopewel.  Penn- 
sylvania. 


Ilepawal  (toamaMp).  Badtard  County  (FEMA 


Raystown  Branch  Juniata  River 
Approximately  450   leet   upskeam  ol  down- 


Approximalely  4.1  mHea  upakaam  ol  I  agliltliva 

Route  05056 

Yelcm  Creek 

Approximately  500  leet  downskeam  ol  T-6SS 

Approximately  1.570  leet  upskeam  ol  Stale 
Route  36 ..- 


tar  kiapacwon  at  tha  TownaNp 
BulMing.  Route  26— Soutti  of  Kounky  KetHe 
Restaurant  (Voting  BuMing).  Everett  Permsyl- 


Jackaon  (lownaMp).  Butter  County  (FEMA 
Docket  Na  6936) 

Connoquenesaing  Creek 

At  doematioam  corporate  imits „ 

At  upstream  corporate  limil* 

IMe  Cortmquenesaing  Creek 

At  confluence  witti  Connoquenesaing  Creek 

At  upstream  corporate  kmil*. 

Breakneck  Creek: 

At  confkienca  wHh  Connoquenessmg  Creek _ 

Approximately  .1   mile  upstream  of  corporate 


SctmaraRuit 
At  confluence  wHh  Connoquenessing  Creek .. 
At  upskeam  corporate  tmits. 


npa  avaaabta  tar  Inepectlon  at  the  TowmsNp 
Secretary's  Office,  Box  69.  Zehenople,  Penmyl- 
vaittt. 


Utty  (borough).  Cambria  County  (FEMA  Docket 
Na6646) 

Little  Conemaugh  River 

At  downstream  corporate  Imits 

0.2  of  a  mile  upstream  ol  Church  Street 

Bear  Rock  Run 

AI  confluence  with  Utile  Conemaugh  River 

AI  upskeam  corporate  krnts 


mnie   avaaaoia   vor   mapeciion  at   9U9   iMain 
Street  LJVy,  Pertnsytvama. 


Mamta  Ctwlca  (borough),  Bedford  County 
(FEMA  Docket  Na  6648) 

Buffalo  fhm: 

Downstream  corporate  limit* 

Approximately    540    leet   upstream    of    Stale 

Ftoute  31  /96 

ftaystovm  Branch  Juniata  River  Upstream  and 

downstream  corporate  limits 


fOepOi 
mieet 
aixwe 
ground. 
^Eleva- 
ttonm 
leet 
(NOVO) 


•1J99 
•1.440 


•672 
•881 


•878 

•916 

•876 

'1.061 


'899 
•921 


•912 
•931 


•914 
•928 


•906 

•942 


•1362 
•1.905 

•1381 
•1.93S 


•1.131 
•1,135 
•1.130 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Sotvoe  ol  floodng  and  location 


fOapdi 


oround 
'eieva- 


(NGVD) 


BiiUing.  Man  Skaat  Manna 


at  ttw  Borough 
Choce.  f>enrttyl 


Nanty  Gto  (borougit).  Cambria  County  (FEMA 


SouB)  Branch  BtaOAck  Creek 

AI 

Ai 
DavlaRun: 

At    confluence    witti    Soutt)    Branch    Blackfck 
Creek 

Approximalely  50  leet  i4>skeem  ol  Bet  Skeel 
Mapa  avaaabts  tar  kiapectlon  at  ttw  Nanty  Gio 

Munopal  Biaktng.  CheskW  Skeet  Nanty  Gto. 

PermsylvaNa 


Napier  (toamaMp),  Badlord  County  (FEMA 


RayakMn  Branch  Jtaiiala  RIvar 
Approxmalely  0.4  mia  downakaam  ol  Stale 

Hii^iway  31 _ 

At  corMuence  ol  Shawnee  Branch 


Approamokily  0.4  mle  upakaam  ol  T-416_ 


avaaaoia  par  aiapacoon  at  ine  mo  anaaa* 
bug  Elemeraary  School.  Route  96.  Shelsburg, 

Pennsylvana. 

Pann  (tawitaNp),  Canbo  County  (FEMA  Dockai 


i) 

ElkOeek 
Approijnately  1.400  leet  downskeam  ol  UR 

At  upstream  oorporala  tana*...... . . 

Pine  Creek 

At  confluence  «i*h  Perm*  Creek 

At  upskeam  corporate  tmit»..._ 

f'ennt  Creek 
Approximatety  2.100  leel  downikoam  ol  LR 

873 

Approxmalely  1.900  leel  upstream  ol  LR.  873... 

Mapa  avaiabia  tar  kiapectlen  «i  c/o  Bartiart 
Shefler.  TownsNp  Secretary.  RD  1.  Bo«  IS. 
Cotxjrrv  Pennaytvana  (2  nvlet  outsila  of 
Cobum  on  Long  Lane). 


Pfca  (tewnaNp),  CTiamud  County  (FEMA 
Docket  Na  6641) 

Anderaon  Creek 

Aptvonmately  .33  mie  downatream  kom  down- 
stream corporate  kmt* —   . 

Appnmmately  25  rme  upskeam  kom  T-206  — 
Mapa  ovadabta  tar  tnapacttan  at  tha  T<Mmaha> 

BuMng.  Route  879,  Cunaansvile.  Peixisyivania. 


Sandy  (townaMp),  Cliarllild  County  (FEMA 

Sandy  Ijck  Creek 

AI  downskeam  corporate  tmUs _ 

Appronmately  1 .  l  mies  upstream  ol  Ptak  ftaod . 
Oear  Run 

At  confluence  of  Sandy  Lx*  Creek 

Approxvnately  0.6  m4e  i<>streem  ol  Clear  Run 
Road 


at  ttia  Muncipai 
BuMng,  in  care  Ol  Wck  Marah.  12»>  wid 
Chestnut  Streets.  Sandy.  Pennsykraraa 


Snydar  (towmahip),  Jaffaraon  County  (FEMA 

LOtle  Tohy  Creek: 
Approximately    75   mile  downstream  ol  Pitts- 
burgh and  Shaiomul  Railroad 

Appronmately  1  9  mlet  upatream  ol  T-S72 

ftattlesnake  Creek 
Approxmalely  350  leel  downskeam  ol  OON- 

RAIL _ 

Approximalely  .8  mae  upstream  ol  LR  33048 


•1.700 
•1.711 


•1.710 
"1.787 


'1.112 
•1.141 
•1.170 


•1.086 
'1.079 

•ijoao 

•1336 


'1M8 
•1.031 


•1.161 
•1.196 


•1J06 
•1,416 

•1J97 

•1.445 


'1.449 
'1,476 
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Pncrosco  Base  (IOO-Year)  Flood 

ELEVATIONfr-ConttnMd 


8owe«  ol  nootfng  and  toeaton 


Rom.  ToMiiMp  : 
Panngytvaraa. 


FamOwttL 


175 
1.4 


M  oara  o(  V.E. 
Undbar^  R.O.  t.  Piti  Cfaak,  Pamaylvania. 


(cNirk  NaMMon  Cwnty  <nMA 
Ob ntiii  No.  M4a) 
Mmtritr  Bnncft 
About  OS  niita  dominataani  of  OW  Dayton  Rka 
Atom  1.»  Mca  i«airaam  ol  OU  Oaytan  Ma.-. 


Ai  mouVi. 

13 

Om*. 

AI  moutti 

About  0.«  Mia 
m»c**r  Brandt 

AI  mouMt 


01  US. 


11. 


At  mouVi - 

Juat  upaaaam  oi  Mwna  HH  Road 

QvHsnwon  CouMy  RsQionfll  PtwiinQ  CofrvM^ 
•on,  Car  Hal  Aimai,  100  East  lift  Straal. 
Chattanooga.  Tannaaaaa. 


I  County  (amnceipoTatad  arooa) 

Hk0rlar0  Omk.- 

About  1.400  laai  aownaaiaw  et  conauaneo  of 
Mwrteana  CMafe  Titbulvy 

At  confluanea  ol  Jottnton  Biancti 

Johnaon  BMneh 

Ai  mouth 


Juat  dOMialroani  oi  Eaal  Brainard  Road 

PotuMn  Cfttk: 

AI  mouth _ 

About  1  3  m«aa  utonam  of  Bacii  Valay  Na«l. 
Rytl  Spmgi  BrtiKh: 

About  500  laal  do»wa»aow  ol  Prtvala  Drtxo.  _. 

About  1.300  laal  wBana—  ol 

On«o 

Sttvamah  OmIl 

AI  mouth 


Juat  do«Miair«am  ot  SnWh  Road.. 

AI  moudi 


al  OM  Dayton 


About   1.060  laal 

P*« 

f*>rth  CKKtumijfft  Crmt: 

Juat  uixtaam  of  loimi  Ml  Poad 

About  2  0  miin  upatraam  o<  Thraahar  niia 

f^tl$  Bnncft 

AI  moulh 

Jual  uptaaam  el  Boy  Scout  Road 

Utetity  Bnncti 
About  1.300  laat  dotanabaam  cH  ShaHotnnaoda 

Lana 

About  04  m4a  upatraam  ol  Htckory  Ridga  Ortva 

Humcant  Ott*  Ti»utt/y: 

AI  mouth :. 

Juat  downatraam  ol  Ringgold  Road 

nWwvar  Cfaak.' 
AI  moutfi.  .._ 


Juat  doiMwtraam  ol  McOonaM  Road. 
UKta  MtoMMMar  CfaalL 
AI  mouth 


Juat  donwataam  ol  WIMa  Oak  VMay  Road  . 
^dfHrv  NMar  Oaak: 
At  mouth ...»..«.»......»..»*»........„„..».....„, 


fOwth 
In  laal 


groml 
*E)a<«- 

Honln 

laal 

(NOVO) 


'1.43B 
'1.4M 


'«S4 
•764 


•873 
■800 


•7M 


■aao 

•744 


•737 
•839 

•82S 
•861 

•887 
•881 

•743 

•861 

*887 
•747 

••78 

•881 

•870 
•7S3 

•878 

•878 


•752 
•811 


•741 
•815 


•887 
•807 


•751 
•819 


•678 


Proposed  Base  (100-Year)  Flood 
Elevations— ConOnued 


Source  of  floodino  snd  locatfon 


Aoout  2060  laal  abewo  unMmad  read 

(hpa  ovalaMa  tar  InavaaaaM  ai  Bw  OiaMnoo- 
ga/HanMon  County  Raglonal  Planning  Comraia- 
lioa  CNy  Hal  Annan.  100  Ea«  1l»i  Sboai 
Chananooga,  Tannaaaaa. 


Martin  (cNy).  waaMay  CwMly  IFSMA  Oocfcol 


CanaCraak  Titutay: 

AI  moulh _ _ 

Juat  dommatream  d  Mnola  Canbal  G«H  Ra*o«d 
CmyaQaatL 

Jual  upabaam  of  Mount  Pale  Road 

Juat  upatraam  of  K  Siroal 

Uapa  iiritahli  tar  kiapoaltan  at  tw  CKy  Hal, 
lot  UntKatHty  Straal,  Martin.  Tannaaaaa. 


TEXAS 


Mulaaheo  (clly).  Mtay  County  (FOM  Oockol 
Na884e) 

Blactnmtar  Dnm: 

AI  Iha  downttream  corporate  Imna. 

Approjrimalaly  1.4  mlaa  t^traanv  of  apaaoam 

corporata  Hmlta 

PtaraNo.  t—OutHoar 

At  corporata  Inaia 


129 


QubCMM.. 


Of  Counby 


r  Dnw  Ontanion: 
ApfnUnrntatf  650  laat  downabaam  of  Weal 
Awanua  J _ 


Approiimaiafir  .6  inia  upabaam  of  upabaaw 

oofporala  hmrts. 

tapo  wrilliWa  tar  IwigicllBn  al  215  Sou8t  lal 
Siroal  MulaaOoa,  Taiaa. 

UTAH 


Tooata  (aNy).  Teoata  County  (PEMA  Oocfcal 


At  eorporala  IrrM,  approximately  200  taat 
dnwnabaam  of  Tooata  OAanoa  Depot  Rood. 

Apprommalaly  1,150  laal  donnnaaaam  ol  Waal 
VinaSbaat _ 


ApproximMaly  140  laal  dowiabaam  of  Aaport 
Road... _ 


Approximaiely  2.S30  laat  downatraam  of  Col*- 

mon  Straal 

Approdmalaly  130  laal  doamabaom  ol  Plonoar 

Axeoue „ „. 

Approidnialaty  2.510  laal  upibaaffl  of  Stale 

lagnway  9b — ..„.„ 

UkUla  Cannon  Oaak. 
Approximaiely  720  feat  downslrsam  of  State 

Highway  38 _ 

Approximately  2.810  laal  downabaam  ol  1000 

North  Road _ 

Approximaiely  620  feel  upabaam  of  lOOO  North 

Road _ 

Approximately  750  loet  downabaam  of  State 

Highway  178 _ 

Approxxnatety   1.420  laat  upatraam  of  TNrd 

North  Street 

Unnamed  Canyon- 
Approximately  280  leal  upstream  ol  Second 

South  Sbaal _ 

Approximately  540  leet  wpabaam  el  8a»anBi 

Street _ 

ApproHmetaly  210  leet  upstream  of  Skylna 

Avenue _ 

Unnamad  Canyon  Tntulary: 

Al  conlluerKe  wdh  Unnamed  Canyon 

Approximately  520   leet  upatraam  el  Skylna 

Avenue _ _ 

Unnamm/ Canyon  No.  8: 
Approximetety  130  leat  downabeem  of  Bioiania 

Road 

Approximaiaiy  975  laat  upabaam  el  Buriania 

Road 


fOapai 
miaet 


(NQVD) 


'80S 


•348 

•381 


•337 

•387 


•3.775 
•3,802 
•3.n5 
•3.788 

•3,7»4 
•3J02 


•4.836 

•4.880 
•4JM0 
•5.013 
•5.129 
•5,230 

•4.740 
•4.830 
'4,920 
•5,010 
•5.099 

•5,200 
•5,280 
•5,325 
•6,206 
•5ja4 

•8.201 
'5,280 


Proposed  Base  (100-Year)  Flood 
Elevations— Contintied 


Sourcfl  of  Moodbtf  ind  locMofi 


Road.. 


^135  I 


Sbaet,  Tooala.  Utah. 


City 


at  lie  Engi- 
90  Norm  Main 


(team),  Wlao  County  (FEMA 
No.8S3S> 
nym»Ri»ar 
Approxtmolaly  840  leet  dovmabaam  of  confli^ 

ence  of  Piguon  Pj^^  _.... 

ApproximaMy  420  lael  upebaam  of  N8W  Ral- 


Catahan  Oaak 

At  confluenoe  with  Powal  RNar ... 

Approximaiaiy  1.10  mlae  upaaaam  ol  Calahan 

Avenue 

Loon«y  Cnek: 
Approximaiely  .40  mie  downatraam  ol  North 

MainSbeet 

Approximaiely   1.06  miles  upsbeam  of  North 
Inman  Street 

Mapa  aiia8ahH  tor  biapacUon  al  the  Town  Hal. 
Appalactiia,  Virginia. 


Floyd  County,  (unbicerperatad  araaa)  (FEMA 
Docket  Na  8838) 

LMa  Rrmr  iLomar  Reach): 
Approxiinelaly  1.0  mla  iloiMUtiaam  of  Stale 

Road  787... „ 

Approximaiaiy  1,250  lael  upabaam  ol  CM  Mi 

Dam 

LMa  Rivet  KkUddla  Reachx- 
Approximately  1.025  leet  downabaam  oi  State 

Road  708 ._ 

^proximately  ^^00  leet  upebeam  of  Stale 

Rood  708 

Uttia  RiveHUfiper  Reach): 
Approximately  0.67  mla  downabaam  of  U.S 

Route  221 

Approximotely  0.64  mile  upsbeam  ol  U.S.  Route 

221 

Dodd  Creek  (Loerar  RaaetiX- 
Approximaiely  200  leet  upabeem  of  oonluence 

with  West  Fork  Little  Rrver 

Approximataly  1,700  leal  upabaam  of  State 

Highway  8 

Dodd  Creek  i  Upper  Raech): 
Approximately  800  leal  downabaam  el  U.S 

Route  221 

At  Stale  Road  720 

Wei  For*  Little  River 
Approxmnateiy  0.7  mle  downstream  ol  Stale 

Highways 

Approxitnatsly  0.8  mile  upstream  of  Stale  High. 

way  8 - 

Pne  Creek: 
Approximetely  1.440  Net  downstream  of  U.S 

Route  221 „ 

Approximaiaiy  800  laat  upabaam  ol  Stale  Rood 

860 _„.„ 

Maaobir /7ur>. 
Approximetely  1.450  leet  downsbeam  of  State 

Road  642 .._ 

Approximataly    1,050   feet   i4)ittoam   oi   U.S. 

Route  221 

Mape  avaaaMa  for  btapactlon  at  the  County 
AdminMralor'a  Ofllce.  Courttiouse  Complax. 
Ftoyd,  Virginia. 

WASHINGTON 


#D6Pth 
m  leet 
above 

ground. 

^ElevB- 
bon  in 

(NOVO) 


Auburn  (dty),  Kbig  County  (FEMA  Docket  Na 

8*48) 
Gteen  River  ( Witfi  Levees): 
Approximaiely  0.1  mile  downstream  ol  corpo- 
rate kmHs 

Approximately  100  leet  upstrewn  ol  pedestrien 

bridge _ 

Approximately  0.5  mile  upsbeam  of  8th  Sbaet .  . 


'5.324 


•1.609 
•1.657 
•1.644 
•1.674 

•1.646 
•1,774 


•1.899 
•2.101 

•2.109 

•2.113 

'2.240 
•2^49 

•2.174 

'2.195 


'2J46 
'2.260 


'2,167 
'2.183 

'2.258 
•2.332 

'2.468 
•2.520 


'49 


•56 

•65 
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Proposed  Base  (100-Year)  Fux)d 
Elevations— Continued 


Source  of  IkMxSng  and  kxabon 


Green  River  ( mhoul  Laveea): 

Approxxnataly  0.35  mla  upsbaam  oi  Graan 
Valley  Road _ 

Approxxnately  0.94   mle  upsbaam  ol  Green 

ValayRoad 

M»0»eilr(>tUwm). 

Approximately  100  lael  upabeem  of  State  High- 
way 167 

Approximaiaiy  300  leet  upstream  o<  29th  Sbael . 

Approximately  1,200  leet  downstream  ol  West 
Main  Sbeet _ 

Approximately  100  leet  upstream  ol  State  High- 
way 18 


At  State  Highway  167.. 

Areas  of  Ponding: 

Between  isth  and  37th  Streets,  approximately 
2.000  leet  east  ol  East  Valley  Highway.. 

Approximateiy  300  leet  east  of  end  of  37Vi 
Street 

On  east  sMe  ol  Green  River  Road,  approxi- 
maiely 1,000  leet  east  o«  end  ol  37th  Street... 

On  eaal  side  of  Green  River  Road,  approxi- 
mately 1,300  leel  east  ol  end  of  30th  Street... 

Area  between  Aubum-Black  Diamond  Road  and 
State  Highway  18,  approxxnately  3.500  leet 
east  ol  Burlington  Northern  Railroad  crossing 
ol  Auburn— Black  Diamond  Road 


Mapa  are  avalabia  lor  fewpectien  at  CHy  Hal, 
25  West  Main  Sbeet  Auburn.  Washington. 


Balavwa  (dty),  Kbig  County  (FEMA  Docket  No. 
6948) 

Lake  Sammainiah: 
Approximately  450  leet  east  of  intersecbon  of 

West  Lake   Sammamish  Parkway  NE.   and 

Rosemoot  Place  NE _ _ 

Approximately  550  leet  east  of  intersecbon  of 

West  Lake  Sammamieh  Park«»ay  SE  and  NE. 

2nd  Sbeet 


.  ... at  Oly  Hal, 

11511  Mam  Street  Belevue.  Washington. 


Kani  (dty),  Kbig  County  (FEMA  Deckel  No. 
8646) 

MB  Creek  (Kent): 

Just  upstream  of  Soutti  228th  Street 

Al  Pnvate  Road  Bndge 

Just  upsbeam  ol  East  Tibjs  Sbeet_ 

MMT  Creek  (Auburn): 

Al  confluence  with  Green  River 

Al  West  Valey  Highway  South 

Green  River  (mahout  levees): 

Approxxnately  1.050  feet  southwest  ol  mtefsec- 
bon  ot  Andover  Park  West  and  C  Dnve 

Approximately  1 ,000  leet  north»»e»t  ol  intersec- 
bon ol  Kent-Oes  Moines  and  Frager  Roads 

Approxxnately  600  leet  north  of  confluence  witti 
Ml*  Creek  (Auburn) 

Approximately  1.000  feet  north  ol  South  266th 
Street  between  Cemral  Avenue  and  Burling- 
ton Northern  Raikoad 

Green  River  ( mtti  levees): 

Approximaiely  3.665  leet  upstream  of  Bike  Tral 
Bndge.  at  end  of  South  I94th  Sbeet 

Approximately  4.340  leet  downsbeam  of  Soubi 
212th  Street 

Approximately  2.960  leet  downsbeam  of  South 
212th  Sbeet : 

Just  upstream  of  confluence  wiOi  Mklway  Creek. 

At  State  Route  516 

Just  downstream  ol  Chicago,  Milvraukae,  St 
Paul  and  Pacific  Railroad 

Just  upstream  ol  Burtmgton  ftorthem  Railroad 

Just  west  ol  imersecbon  of  Green  River  Road 
and  94th  Place  South _ _ 


Mape  are  avalabia  lor  rovlaar  at  City  Hak,  220 
Fourth  Avenue  South.  Kent  Washington 


iTOepth 
in  leet 
above 

ground. 
'Eleva- 


(NGVO) 


•87 
•92 


•42 

•48 

•60 

•66 
•69 


•52 
•52 
'52 
•52 

'57 


'33 

•33 


•31 
•36 

•41 

•42 

•42 


'29 

•36 
•41 

•43 

•29 

•31 

•32 

•38 
•39 

•42 
•44 

•47 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Proposed  Base  (i  00- Year)  Flood 
Elevations— Continoed 


Source  of  flooding  and  kKabon 


King  County  (unkioorporaled  araea)  (FEMA 
Docket  No.  8848) 

Raging  River 

Al  bMaratate  Htghway  90 _. 

Approximaiely  120  feet  upsbeam  ol  confluenoe 

wibi  Lake  Creek _ 

ApprtMimalely  1,800  leet  cpsbeem  ol  Upper 

Preston  Road  SE _ _ 

Graan  fVvar  (mthoul  levees): 
Approximaiely  1 .050  leet  downsbeam  ol  Padkc 

Highway  (State  Route  99) 

Just  downsbeam  ol  Inierslate  Highway  S „. 

Approximately   3.430   leet   upabeem   oi   56bi 

Avenue  South _ 

Approximately  1.700  leet  north  ol  intersecbon 

ol  Soutti  196th  Sbeai  and  Ruaaal  Road 

Approximately  1,300  leet  aouthwest  oi  inleraac- 

bon  ol  Frager  Road  and  State  Route  516 

Approximately  2.300  feel  west  of  intersecbon  oi 

South  262nd  and  South  68m  Streets 

Approximately  800  leet  north  ol  intersecbon  ol 

South  79th  Avenue  and  South  266bi  Sbael 

Approxxnalelv  1 .000  leet  eest  ol  ntersecbon  ol 

14th  Sbeet  NE  and  O  Sbeet  NE 

Approximately  900  leet  downsbeam  oi  State 

Route  18 _ _.. 

Approxlmate^  1.800  leel  upsbewn  oi  Auburrv 

Black  Diamond  Hoad _ 

Approximately   1.600  leel  upsbeam  of  Graan 

Valley  Road _ 

Approximately  300  feet  upsbeam  ol  confluence 

with  Newaukum  Oeek 

Just  downsbeam  ol  Flwning  Geyser  Bndge 

Green  River  (mth  levees): 
Appnnamately  7.200  leet  upsbeam  of  bike  bal 

bndge _ 

Approxmately  3.000  leel  downsbewn  oi  Soulh 

212th  Sbaet 

At  conflueiKe  with  tMlen  Stough 

Approximately  600  leel  downsbeam  of  Weat 

Valey  Highway _ 

At  Chicago,  Mlwaukee,  St  Paul  and  Padiic 

Rairoad _ 

Approximately  750  leet  downsbeam  of  Buftng- 

ton  Nortttem  Raiboad 

Approximately   4.200   leel   upsbeam   oi   Eaal 

Valey  Highway _ 

Approximately  5,600  leel  downsbeam  ol  pedea- 

bian  bridge 

Approximately  500  leel  upsbeam  ol  pedesbian 

bndge _ _ _ __ 

Al  State  Route  18... . 

Mill  Creek: 
Approximately    100    leet    i^wbaam    of    Weat 

Valey  Higtiway  (Soub)  68th  Street) 

At  South  269th  Sbeet 

Approximately  300  feet  west  ol  intersecbon  of 

West  Valley  Highway  and  Sooth  285th  Street... 
Approximately  700  leet  downstream  ol  Stale 

Route  167 __ 

Bv  Soot  Oeek: 
Approximately  200  leet  downsbeam  ol  Burtmg- 
ton Norttiern  Railroad 

Approximately  100  leet  upstream  ol  confluence 

with  Jenkms  Creek 

Approximately  325  leet  downsbeam  ol  2S6lh 

Sbeet  SE 

Approxxnately  2S0  feet  downsbeam  of  2080) 

Street  SE ._ 

At  182nd  Sbeet  SE „ _. 

Approximately   1,150  leol  upsbaam  ol  122nd 

Place  S£ _ 

Swamp  Creek: 
Approximately   1.070  leel  upsbeam  oi  conflu- 
ence with  Sammamish  River 

Just  upstream  of  73rd  Avenue  NE 

Approximately  100  leel  downsbeam  ol  204lh 

Sbeet  NE _ 

North  Creek: 

At  confluence  with  Sammamish  River 

Approximately   150  leel  downstream  oi  biter- 

state  Highway  405 


#DepOi 
in  lael 
above 

ground 
'Eleva- 
bonai 

(NGVD) 


•428 
•542 
•672 

•9 
•13 

•17 

•29 

•39 
•41 
•43 

•61 

•71 

•77 

•87 

•155 
•197 

•30 

•32 
•38 

•41 

•42 

•44 

•46 

•52 

•56 

•74 

•42 
•42 

•42 

•42 

•171 
•273 
•324 

•356 

•380 

•397 

•17 
•44 

•82 

•23 

•28 


Source  ol  floodng  and  k>c>ibon 


200 


ikghway  405. 


475 


LMa 


405 

Oaak 


Mat  upabeem  oi  ttw  conOuenoa  witi  Samnw- 


Aot  downsbeom  oi  Stale  Route  522  Noiti- 


«0epa« 
■I  leet 
alxive 

VOUTKl 

^Eleva- 


(NGVD) 


Approximaiely  3.100  leet  ivabeMii  of 
Sbeat  NE 

196bi 

aorOMk: 

Al  confluence  with  Swnnwnah  Rher. ... 

Approxbnalely  1.050  leal  upabaam  oi 

oonOu- 

Approxmalely  1.650  leel  upsbeam  el  oonki- 

Approxmemty  1,800  leel  downs* eew 
kngton  Northern  Ra*oad  bndge _. 

m  Biv- 

Appronmelely  1.500  leet  downabaam  d  Bw- 
kngton  Northern  Ra*ood  bndga  (at  corporate 
Imits  tor  Redmond) 

Approximaiely  100  leel  upabaam  ol  AvondMa 
Rood 

Just  downsbeam  d  I48bi  Street  NE _. 

ApproxmaMy  3.550  leel  upsbeam  d  piliiabi 

road  off  Woockmile-Ouvdl  Road 

Issaquah  Creak 

Approximately  175  leet  i^tsbeam  d  May  Valey 
Road  SE 


Just  downsbeam  d  Cedar  Grove  Road 

ApprtMumately  80  lad  downabeaiw  d  oonlu- 

enca  wMh  Carey  and  Hobtar  Creaks.- 

Wast  Fork  laaaquah  Oaak 
Approximaiely  100  lad  downsbeam  d  2298) 

DnveSE 


AppraxmaMy  75  led  dawnaboawi  d  217ti 

Sbed  SE— „ _.. 

Appranmatdy  ISO  led  downsbaam  d  128*i 

WaySE _ 

HokttrOaak 
At  oonfluenoe  with  Carey  and  tsaoquah  Craaka  . 
Appronmelely  3.000  led  i^sbeem  d  oonlu- 
ence wUh  Carey  arvl  taaaquah  Craeks 

Approximaiely    610    led    upabeem   d    State 

Route  18  Acceaa  Road _ 

kilay  Creek 

At  Coal  Creek  Partiway __ _ _ 

Just  downsbaem  d  148Vi  Avenue  SE 

Just  downstream  d  Rentoi>-lsaequah  Rood  SE. 
Approxxnalely   150  tod  downabaam  d  109bi 

Avenue  SE. 

UayOeak  Tributarr 
Appro xwatoty  300  led  upsbeam  d  oonluanoa 

wibi  May  Creek _ 

Just  upsbeam  d  188lh  Avenue  SE 

Ton  River 
Aporoiurtiatdy  6.300  leet  upstream  d  ChKago. 

M4waukoo.  St  Pad  and  Paakc  Ra*aad 

Appronmaleiy  8  030  led  upebeem  d  Chcago.  | 

Miwaukae.  St  Pad  and  Padfec  Ra*oed I 

Appronnelely  17,480  led  upebeam  d  Chcago, 

Miwadiaa.  St  PaU  and  Pacikc  Raboad 

Appronmaleiy  29.030  lad  upatream  d  Chcago.  I 

Milwaukee.  St  Paul  and  Pacilic  Rairoad 

Mapa  are  a  alabli  for  biapectlen  at  ttie  BukI-  ] 
ng  and  Land  OevelopmerK  Ovsion,  3600  136lh  [ 
Place  SE  .  Bdlevue.  Waslxngaon 


Redmond  (dty).  King  County  (FEMA  Docket 
•to.  8946) 

Bear  Creek 
Approxmalely  1.500  leel  dowiabeam  d  Biv- 
kngton  Northern  Flaiboed  Bndge  («  corporate 

Imits) _ 

Downstream  side  d  Burtngton  Northern  Ral-  I 

rood  Bndge 

Upabeem  axte  d  Bwtngton  Nortiam  Rairoad 

Bndge _ _ J 

Approximately  100  led  upsbaem  d  State  Hi|^  '. 

way  202 J 

Lake  Sammamsh  I 


•27 
'28 

•24 

•74 
•111 
•32 
•32 
•34 
•35 

•36 

•91 
•165 

•258 


•228 
•2M 


•232 
•314 
•325 
•396 
•444 
•493 

•285 

•310 
•325 

•341 


•328 
•329 


•128 
•141 
•196 
•275 


•36 
•39 
•40 
•42 
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Proposed  Base  (1  00-Year)  Flood 
EuvATiONS— Continued 


#Oapdi 

in  laat 

above 

Souro*  oi  floodkig  vd  locMlM 

«ss 

Ion  in 

leal 

(NOVO) 

ApproMWwmy  1.10O  IM  MM  Ol  Mmmcton  el 

Waal   UlM   Sanwnvwh  Ptrinaay  NE.  and 

•33 

WtaM  Uk«  SvMTwmtfi  Paft»i«y  NE.  and  NC 

24mS»«at- -  .__ 

•38 

Hipa  m*  MMMta  Iw  m«(m*  «  CHy  ha 

«•«•) 

G/mm  Rum  itmnoiM  Lmmmv 

«OP>o«i>nia>>  1J40  laai  touih  Mong  Union 

Pki«c  Ra*oad  kom  conftMno*  iMk  MMk 

n~«                            .... 

*20 

Spftigbfook  Cfwtk. 

AioonAuanoaaMtBlacfcRkMr.                   

•18 

Al  ^Hhiafl  tAlh  9tri^             

•16 

CMtAmt 

tttDKuntMti   200   laat   i»1iaaw   a<   Nofth 

Doiifm  BrtdM 

•15 

JufI  downaMam  ol  SeuM  Boalnt  Bridga  .-    ._ 

•2S 

A«ara>imaMy  80  laal  downataam  at  Houaar 

Wm  HL— Ml 

•32 

AdoromwMy  2 J40  laal  Kiaiaw  el  iMmata 

ui^Miayo* 

•40 

/<;]*V 'M' £>••*. 

Jiai  Mutti  01  SW.  Qrady  Way.  awie*iialal> 

400  laal  aaai  0)  HaidM  Awanua  SW 

•24 

A^PRMmaMy  l.SOO  taal  «aal  ol  TatM  Road 

Soutt)  atong  Soudi  Ramon  VH^a  Ptaca    ..    . 

•24 

Mava  ara  ■iradalili  tar  >ii»ndn  al  CHy  MM. 

200  MM  A«anua  Soudi.  Ranton.  WMWwgww 

•oaute  loltyk  Klnt  Oeanty  (POM  Deckal  No. 

mmt 

TtomtonCm*: 

Awwimawly    120  laal  doii»na»aam  ol  tool- 

bndga 

•w 

AporonnaWy  40  laat  upanam  at  Sand  PeM 

WayNE _..    

•23 

Al  NE  104«)  Siraal... 

•36 

an  waftfray          - ..   

•M 

Narmfdrti  ThomttmOmk: 

AppfORlmalaly  229  laal  uptlfaanv  ol  padaaMan 

'SO 

Jual  doamanaam  ol  36Vi  Avanua  NE 

•w 

Juai  upakaam  o<  Laka  CMy  Way  NE _. 

•tso 

S»aa« 

•176 

•til 

ApproamaMy  60  fm  i«alraam  ol  tOdi  A«anua 

•« 

*2S4 

5au»  Fort  nomtan  Ova*. 

ApproHmdMly  20  laal  upakaam  at  eonauaiioa 

Mdi  Thonden  Craafc __ 

•w 

Juai  upatraam  ol  Laka  CMy  Way  NE . 

•122 

Jual  doinadaaw  ol  iSdi  Avanua  NE . 

•1M 

Approiriniaialy    40    laat    doamaMan   el    Mi 

aw^mNC 

•241 

LongmcmOmtL- 

Appieawaialy  10  laat  upaMam  ol  SW.  Bran- 

oon  SlTMl » ..»_.............. 

•117 

•1« 

Approwmlaiy    1J4S  laat   Mpada—  t»  SW. 

MnMx^aM 

•2S3 

Stmrnxn  nooOngr 

AppionmaMy  350  laal  north  and  100  laal  aaal 

ol  ntaraacinn  ol  N.  125m  S»aal  and  Aalv 

»3 

Ha*.  SOO  4m  Avanja.  SaatOa.  Maanaiglon. 

TulnMa  (cttyk  Ktaf  CdaMy  rCHA  OoelMt  m. 

MM) 

(Wan  f¥m  ( MW*ou#  (•*«•»). 

ttala  Hw»iway  5 __ 

•11 

Proposed  Base  (100- Year)  Flood 
Elevations— ConSnued 


fOapdi 

inleet 

abova 

Soufos  o(  floodhiQ  vid  tocsion 

'Elava- 

ion  in 

taal 

(NQVO) 

ApproxMiataly  2J0O  laal  Juaiwtaaw  of  tool- 

•18 

A!  oonfluanca  iMlh  Black  RIvar 

•16 

Cimn  Rxm  ( MHft  Uwaaa): 

Al  eonliuanoa  undt  Blaeli  Rtoar 

•16 

Jual  i»4>aam  ol  Saandai  Boulauard. 

•24 

•26 

Hapoara  nnlitili  tar  mapacMoii  al  Oly  HriL 

6200  Souttwamar  Boulavard.  Tukurfla,  WaaMng- 

WCtTVMMIMA 

Daclwt  ItA.  6646) 

Wmt  Fot*  Onanbtim  fUoT 

•2.713 

AfifnMnautt  220  laal  dewnaHaam  el  U.S. 

Roma  250.. - 

•2.747 

Crwntntr  nnmr 

rata  imia      .  .... .._ 

•Z706 

Approdmalaly  100  laal  iloiiina>»aw  ol  eondic 

•2.712 

Apptoiimaialy  100  laal  atwwa  oonOuanca  wWi 

Ofaanbnar  nxar..    _    

•2.713 

Approximaisly  4eo  loal  upatnam  ol  cerporala 

lin^ts 

•2.722 

Wapa  a»a6a>ii  tar  IwapaeMen  al  Via  Mayoft 

Olfca,  Mam  SMat  Duttn.  Waal  VkgMa. 

MvVntofi  (town)*  PocotiofMoo  County  (FCMA 

Oeatiat  W»  66M) 

Grmntritr  fUvar 

Apfvommoioiy  .6  ntio  downMom  d  dowiv 

MrMm  corporait  hmilt 

•2.123 

30 _ _ 

•2.133 

KmppCrmHc 

Al  oonlluanoa  vMli  Qfaanljdaf  Rk^ar ..«.«.««...»« 

•2.126 

At  upatraam  corporalB  kmns..   .        ..    ..... 

•MM 

HapaavaMMa  tar  mapirten  al  ma  Munldpal 

Budding.  700  Sacond  Avanua.  IdarMon.  Waal 

Virginia. 

(FEMA  Ooahat  No.  6646) 

CManMarAVar 

/^pronmalaly  700  laal  donmairaam  ol  Roula 

27-3 _ 

•2.091 

Approidmalaly  0.7  a«a  upaaaam  ol  SMIa  Roma 

36 ...     _.    -    

•2.133 

ApproxkiMialy  1.000  laal  doamalraain  ol  oenau- 

anoa  ol  Deer  C«aeh — 

•Z41S 

Approjumalaly  200  laat  upalraaia  el  ooaAianca 

•Z447 

Appioidnialaly  350  laal  downalraain  ol  Twan  ol 

Owbm  corporala  linWa _ 

•2.706 

anea  ol  Waal  Fork  Graanbnar  RMr      ..     .. 

•171C 

Al  Team  ol  Ourt»  corporala  Imlla 

•2.72J 

ApproamaMly  600  laal  above  contuanoa  el 

n,mt  CMtwK  nm^mi 

•2J2e 

DfrOmk 

Al  oonlluanca  wrth  Qraanbrior  Rivar „..._ — 

•2.42C 

Appronlmalaly  2.000  teat  upstream  ol  oonHu- 

anoa  wim  Qraartrtar  Rivar 

'2.430 

Appioiiimalaly  4  tmaa  upalraam  ol  conlluanca 

wWi  Qraanbnar  Rivar „ 

•2.541 

Approoimalaly  1.100  laal  upalraam  ol  CauMy 

R<aiU  7.1                                     

'2J67 

Atoffl^or*. 

AtconfkjancawmOaarCraak.    ...      ... 

'Z56? 

Roula  6 _ _ _   

•2371 

Kn^ipCrMk 

At  oonlluanca  wim  Qreanbrtar  Rivar  _    .      _. 

•Z126 

At  Gonllu*"r#  n<  rvi^'<*<«">*f''             

•2J14 

ApproWnaMy  900  IMI  abova  Stala  Roula  92... 

'2.577 

Sugar  Camp  Run 

Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  ol  floodng  and  localion 


Al  confluanoa  «rim  Knapp  Creak  — — — 

Approximalaly  60   laal   upaMam   of   County 
Roula  13 

CtouMtrOfad 
At  oonlluanca  «4m  Knapp  Oraak 


ApproximaMy  0.4  mita  aiiove  oordkanoa  ol 

Wade  HMom - — 

Cunmmgs  Ottk: 

At  conlkjanca  «iim  Knapp  Craak 

Approximately  0.4  mda  abova  conlluanca  Ol 

Shradar  Mo«o«» 

Srotww  Oaa*; 

Al  conlluanca  wim  Knapp  Creek — — 

Approximately   80   leal   upstream   ol   County 

Route  11-6 

StMmpmQ  OaaA.' 

Al  oonlluenca  wim  Qraanbrlar  River »... 

Approximately  0  7  mle  upalream  of  oorifluanoa 

ol  Bhie  Lick  Run... 

Dig  Siprmg  For*: 
At  oonlluanca  wMi  Eh  River  and  OU  FiaM  Fork. 
Approximalaly  0.6  mle  above  CSX  Tranaporta- 


At  eor>lluar>ca  ol  Laurel  Run. 

Approximalaly  300  leal  atwva  conauanca  ol 

Laurel  Run ^ 

OUFtatdFork: 

Contkjenoa  ol  Big  Spring  Fork 

Approximately  1.4  m4es  abova  oonduanca  ol 

Mm  Craak 

SttagoOMti: 

At  confluence  wim  Greenbrier  River 

Approxxnalely  350  leel  above  confluence  ol 

McClmlocfc  Run. 


IPDapm 


grtxmd. 
^Elava- 


(NGVD) 


M^a  available  tar  Inepectlon  al  ma  County 
CourtNxiae.  lOm  Avenue.  Uartinton.  Weet  V>- 


WISCONSW 


Barren  (cHy),  Barrow  County  (PEMA  Daebet 


VedOM'  River 
About  3.S0C  lael  downstream  froiM  confluence 

ol  Ouaderw  Creak 

About  1.100  leal  upstream  liom  MM  Street  Dam 
OUadanar  Oee*. 

Al  mourn.. ~ — 

Just  upstream  ol  MM  Skeal 

aiilabli  tar  Inepectleii  at  ttia  CHy  Hal. 
W7  East  U  Sana  Street  Barron.  Wiaconan. 


Barren  County  (unlnoorperaMd  araaa)  (FEMA 
DodMlNaaMO) 

Red  Cedar  Rntr 

At  aoudiem  county  boundary 

Jual  upalream  ol  confkjerx^  of  Urwwmad  Tr*u- 
tary  to  Red  Cedar  Rrvor..... 

Yetow  River 
Al  mourn.. 


Aboul  O.M  mle  upe»aem  ol  MM  Street  al  Da 
6ly  ol  Barron — 

Rice  IMe:  Along  shorekne... 

Ligrttmng  Oeek: 
About  2.100  leal  downstream  of  Akna  SMel. — 
Juel  downslreem  ol  Akna  Siraal. 


tar  aiapacnon  ai  ma  ^onaig 
Omot.  County  Courlhouee.  300  Eaat  U  Sale. 

Barron.  Wiaconsm. 


Boat  (village),  RIcMand  County  (FEMA  Oertiit 


urn  Creek: 
About  0.6  mile  downstream  ol  Stale  Hghvay 

About  1.150  leel  upadeara  of  State  Ikgltwey 

171 

Mepe  evadabia  tor  fenpadlen  at  me  Clerk's 
Ollice.  Village  l-lall.  Boa2.  Wisconsin 


•ZS23 

•2.565 
•2J»4 
•2.431 
•2J16 
•2J80 
•22M 
'2.359 
•2.059 
•2.553 
•2.670 
'2.692 
•2.667 
■2.670 
•2.670 
'2.922 
•2.103 
•2.192 


•1.064 
'1.115 

'1.090 
•1.110 


'1.004 

•Liia 

•1J67 

•1.115 
•1.125 

•1.167 
'1.171 


•736 

•740 
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Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Some  ol  floodhg  and  lecalon 


Bradhaed  (ellyt.  »een  Ceunty  (FEMA  Docket 


SugarRtter 
About  1.000  laal  downstream  ol  Soo  Lino  Rad- 


Abom  1  mle  upalraam  ol  confluence  ol  Oecafef 


Decalur  Racewat: 

Al  oonfluenoe  wim  Sugar  River 

About  350  leel  upstrewn  ol  County  Highway  F.„ 

Mope  iiufctili  tor  mapacHew  al  me  Qly  Had. 
1103  Weet  2nd  Avenue.  Brodhead.  WKonsn. 


Woiindali  (vfltage).  Fond  du  Lac  CmaMy 
(FEMA  Ooekal  Ma  6646) 

UimemedCteek: 

About  2.300  leel  downstream  of  HH  Rood. 

About  0  84  mile  upstream  ol  Main  Slraet_„ 
Mapa  avadiMe  tor  Inapectlon  at  the 

BUkkng.  2M  Norm  Mwi  Street 

Wlaconain. 


(CNy). 
(FEMA  DOGint  Ne.  fldM) 

Biner  Creek: 

At  downslreem  corporate  krnd 

At  upstream  corporate  Imit 

Sweetwater  Creek: 

At  downstream  lace  ol  Rairoad  Access  Roed 

At  upstream  corporala  km* _ 

OoadTiorw  Canity)  Osakr 

700  leel  wmi  ol  kdaraectlon  ol  BWr  Avenue 
ar>d  Hiciwjry  Street 

660  leel  downebaem  o«  Union  Pacilc  Rairoad 
crossing.. 


At  upstream  corporate  limit 

50  leel  norm  o4  a  pomt  fcxated  1.000  leel 
soutneast  akx^  State  Routs  430  feom  da 
intersection  wim  Country  Ckjb  Drive _. 

At  intersection  ol  Elk  Street  and  2nd  Street 

TriMtaryNo.  1: 

At  downstream  lace  ol  Sunset  Drive 

300  leel  soum  ol  a  point  1.500  feel  soudtwest 
atong  Foodiils  Blvd.  Irom  its  intersection  wWi 
Ankany  Way _ 

At  dowratream  lace  ol  Dewer  Olive  at  its 
intersection  wim  Fooltiills  Blvd. 

Just  upstream  ol  Dewsr  Drive 

Al  southwestemmosi  inleraeclion  ol  Conmer- 
oal  Way  and  FoomiNs  Blvd 


At  intersection  ol  Sierra  Road  and  Sandy  Road.. 
TriMtaryNo  Z 
At  confluence  with  Deadtxxse  Canyon  Creek. 
228  leel  upekeam  along  Oeadhorsa  Canyon 

Creek  hom  the  Stele  Highway  430  bndge 

400  leel  upstream  Irom  the  bridge  crossing  at 
the  intersection  of  Donalyn  Dnve  and  Country 

CtobOnva _ 

ACaiMCIIrar  Oas*; 
Al  die  confluence  ol  Bilter  Creek,  tocaled  3.050 

leel  dowiiatieeiii  of  Spring  Drlva 

At  upstream  corporate  kmrt 

Mapa  ara  avaHaMa  tar  ravlaw  at  the  Depert- 
menl  ol  Pubkc  Works.  212  D  Street  Rock 
Springs.  Wyoming  82901. 


«Depm 
in  leel 
abova 
ground. 
'Elava- 


(NOVO) 


•781 
•784 


•783 
•787 


•879 
•906 


•6214 
•6267 


•6231 
•6255 


•6242 


•6256 
•6387 


l>1 

n 

.-       ^6222 


•6225 


•6233 

■6234 


#1 

#2 


•6363 
•6406 


•6247 
•6302 


The  base  (100-year)  flood  elevations 
are  Hnalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Proposed  Base  (1  00-Year)  Flood 
Elevations 


Source  ol  floodkig  and  location 


CAUTOHWA 


(eiiy). 


Ceiaily  (FEMA  Deett  No. 


Novato  Creek 
AfipioKitmtetY  3.000  leel  downstream  of  Soud>- 

em  Pacific  Ra*oad.  1.600  leel  eest  of  U.S. 

Highway  101 _ 

Approximately  120  leal  duwiisliueiii  Ol  Soidh- 

em  Pacific  Rairoad.  1.600  leal  east  ol  U.S. 

Highway  101 

Just  upsream  of  OM  U.S.  HiglMray  101  Bridge 

(Redwood  Highway) 

Just  downstream  of  Grant  Avatue 

Approximetely    100    leal   upakeam    ol   Suko 

Avenue _ 

Approximately  2J50  teat  upslreem  ol  Sutro 

Averxie 

Warner  Creek: 
Approximately  100  leal  downslreem  ol  Soum 

Novate  Boiievard _ _ 

Approximately  125  leel  upstream  ol 

Avenue _ _ 

Approximalely  1,000  leal 

Avenue    

Vneyard  Creek: 
At  confkiance  wim  Warr«er  Creek 
Approximately    80 

Avenue 


upadeeiii  of  kIcCtay 


leel   upabeam  ol   Wlaan 


Just  upstream  of  Trumbul  Avenue.. 


Approxmately  1.325  leel  upstream  of  Mil  Road. 

Approximately  1.400  leel  i4>stream  of  confto- 
enca  wim   Unnamed   Trtxilary  to  Vineyard 

Creek 

Unnamed  Tributary  to  Vneymd  Creak: 

AfVioamMt]/  175  leel  upakeam  ol  Angeica 
Court 

Approximately  300  taal  idjskaam  ol  PrivMe 

wason  Creek 

At  conlloence  wim  Wamer  Creek 

Approxmately   100   leel   upskeam   ol  Catdar 

Road.... 

Approximalely   SO   laa«   upakeam   ol   MoClay 

Avenue _ 

Appnwroalaly  525  leel  upskeam  ol  ShiaMs 

Lane _ 

Arroyo  San  Jose  Creek: 
Just  upstream  of  St  Anikews  Drive. 
Approximately   970 

drews  Dnve 

Approximately  1.360  leal  upskeam  of  St  Aiv 

drews  Dnve 

Pacheco  Creek: 
Approximalely  2.700  leel  duwiilkeaiii  ol  Skeet 

Range  Road .„ 

Just  downstream  ol  Skeel  Range  Road 

Jual  upskeem  of  Entrar»ca  Road 


leel  upskeam  ol  St  Vi- 


et ma  Oaparl- 
menl  of  Community  Development  Engineering 
Section.  901  Sfierman  Avenue.  Novato.  Caltor- 


Petahana  (elly),  Sonoma  County  (FEMA  Docket 
Na6932) 

P9<altim>  Aver 

At  US  Highway  101 

Just  downstream  ol  Payran  Siraal 

Al  confluence  wim  Norm  Corona  Charaiel 

Just  upstream  of  Norm  ralifcana  Boulavard 

(southbound  lane) _ 

At  upstream  corporate  hmits 

Adobe  Creek: 

At  confluerxM  wrth  Petekima  River _ 

Just  downskeam  of  Soum  McDowell  BoulMard 

exit _ 

Just  upstream  of  Sarton  Dnve 

Just  downstream  ol  Casa  Grande  Road 

Thompsrxi  Creek: 
Approximalely  90  leel  downskeam  of  Sm  Skeal 

Bhdge — 

At  corporate  kmds _ 

Ket/y  Creek' 
Just  upstream  of  8m  Street 


fOapdi 
mieai 


*Elev8- 


(N6VD) 


•8 


•11 
•94 


•100 

•13 
•22 
•41 

•41 

•61 

•90 

•118 

•143 

•133 

•146 

•32 

•40 

•57 

•79 

•IM 

•200 

•220 


•9 
•20 
•42 


•7. 
•16 
•26 

•33 
•36 


•13 
•26 
•73 


•22 

•41 

•28 


Proposed  Base  (ioo-Year)  Flcxw 
Elevations— Continued 


-^ 

Mtepdi 

kileet 

above 

Sovoo  of  flooding  wl  locoton 

vound- 
'Eteva- 

konm 

teat 

(NGVO) 

Footbndga _.   .       _      _ 

•55 

MtaMngton  OaMk- 

Jusl  upskeam  ol  Madnon  Skeet.. 

•17 

Just  upekeem  ol  Mana  Dnve 

•37 

Approximately  70  leel  doamakeem  ol  corporate 

kmits... 

•78 

Eesf  Wasfmtgton  Creek 

Aat  >4>skeam  of  Washington  Street 

•34 

Just  upskeem  ol  Mens  Onve _ —   

•37 

Jvtl  i«i«tmr<i  nf  Fly  BoiArvard 

•56 

Approximately  100  leel  dueiiakaaai  ol  ooipo^ 

ratekmds     

•82 

Lynch  Creek 

•17 

Just   upskevn  of   US    Ikj^i— »    101    Inarm- 

bound) — 

•20 

Just  upskewn  of  Mans  Dnve 

•41 

Jual  duwiislieaiii  of  Ely  Bomevard                

•53 

Just  upakeam  ol  Ely  Boidevard 

•61 

CvnOeaftr 

•20 

Approxmetely  200  laal  upakeam  ol  k«cOo««l 

Bomewd                              

'32 

Juri  ifcMWMiMin  n<  Fly  Bm^ii^^ 

*49 

•26 

Norttt  Corona  Channel 

At  confluence  wrth  Pelakjms  Rrvar .     , 

•26 

Just  duwiiskewii  ol  U  S  MM  Dnveway  _. 

tt 

imomBmok: 

At  confluence  wim  Petakjms  Rwer 

•M 

Jual  downskeam  of  OM  Redwood  Ikghwy 

•40 

Shalkmr  Flooding: 

PnfMlno  at  N^ia  Cowl 

•26 

At  ntaraeckon  ol  kUcOowel  Boutevaid  Nordi 

and  Sook  Skeet 

ir2 

Al  wteiseckon  of  Scott  Skeel  and  Hokn  Road.- 

#3 

Mapa  ara  avaflatite  lor  rairtaw  at  the  Communky 

Engksh  Skeet  Petatoma.  CiWowm 

Haddng  (dty).  SnaMa  Cowwy  irxjdA  Docttet 

No.  6846) 

Ctum  Creek                            , 

state  l«gl«My  5...        ....    . 

•629 

ApprtMmately  60  leal  doenakaaw  el  Oaaa 

nnad 

•841 

Approxmately  3.325  leel  upakeam  at  Oaaia 

Road -._ 

•661 

OIney  Creek 

Approximalaly  1.010  taal   niikisiii  ol  Saoa- 

nymfrt  HnM^ 

'461 

At  i4>skeam  stoe  ol  Soutfiem  Pacdc  Rairoad — 

'472 

Jusi  upskeam  ol  Anderson  Cottomaood  knga- 

hon  [^strict  Canal ~. ._ — 

•477 

Ckjver  Creek 

■472 

Approumatety  2  700  leel  I4iskaeiii  Ol  lllidn 

View  Onve  Bridge 

'485 

Road  Bndge 

•504 

Approxmately  3.400  leel  Juwiiskeam  of  Forest 

Hills  Onve 

'515 

Approximetely  1.2m  Met  vpakeem  ol  Foreal 

M>t  r^^>f* 

•531 

Salt  creek 

•614 

*630 

Approximetely  275  leel  loakaem  ol  Croohad 

Lane... 

•647 

SouUarOaafb 

'567 

Approximately  2.125  leel  Juwiiskeaiii  ol  tolar- 

ttate  i«gf<way  5 

'597 

Just  i^Mkeem  ol  toterstate  Ik^wei  5 

*eos 

At  Stete  Route  273 _ 

'628 

■666 

Oregon  Gukfi 

Approxmately  800  feet  downskeem  ol  Siaste 

General  Moipdal 

'460 

Appronimetely  100  Met  upskeam  ol  Westsda 

Road. 

•487 
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Pnof>osED  Base  (ioO-Year)  Flood 
Elevations— Continued 


9oufC9  ot  floodkig  And  locjfcofl 


AIC«Mr3»Mt- 


IMI  upumw  ol  Ctdv 


tfqmiamtti  3,625  IMI  uptOwrw  ol  Cadw 


CtPfon  /tofcw  OvML' 

At  oonflucnoo  wMh  SttcrsnMtilo  RhfOf ».. 

At    AndMon    Cottomwod    Mgaion    (Mrtct 


ovvM  (nofvwxMjnai _ » .„...„.....„... 

AppfOMinislsiy  SO  iMl  downvMvn  ol  Ciwyofl 

0*9011  Rosd  (upoMOffi  crooiinQ) ».._ — 

AppPOidnioiolif  4,366  loM  ufM^VWi  ol  Conyon 

Crook  Rood  tupHroom  oraooing) „ 

ApproaimoHly  2.660  foot  dowfntiroom  ol  Ooiio 


AppfOiiMiolt^  626  fool  downolfoofn  ol  Ooiio 


At 


I  Hr  mliw  M  CHy  MtH  TOO 

rora  vmr  M^nnuo,  noocpng*  w^wofrio. 


)Cwnty(mM 
OedMtMaMSl) 

CbtonM  AMr 
Appfoilnwitty  2.100  (Ml  dowmlrow  ol  dswv 

«Mam  adg*  o<  4«i  SMM  Bridg* 

96  Isat  upiMwii  ol  6n  SIMM 


*pp»e«lwnl(    1J60   tMl   upalrMm   ol    12th 

Soooi  ovtonbod - 

»»pioMlmoW»  W  IMI  upoMwn  ol  20lh  SMat 


At  ffw  MorMctlon  ol  Con^ol  Avonuo  ond  9th 
Smol 


lipa  mm  ovalM*  lor  imIow  at  Town  HoN.  420 
CoMrH  Awonuo,  Doioroo.  Colorado. 


i)(reMA 


lat  (ho  Morgan 
Cowily  Plwinino  and  Zoning  Dopaitmant,  219 
Waat  KioM.  Fort  Morgan.  Colorado. 


Caunty 


a)(railA 


St  CnanlMAlMr 
»gttotimtMi  3.100  iaat  downatraam  ol  Ford 


At  27th  Lana - 

>(ipio*Tiaial|[  20  Iaat  upalraaiii  ol  Danvar  and 

rao  uraraa  waatam  naaroao .„ 

Approaliwaial)  20  Iaat  downatraam  ol  hMar- 

Stala  HlglMi^  26-.— » „ „ 

Appraamataly  1.600  Iaat  t«a»aam  ol  oon«u- 

anoa  wNh  StMUng  Airoyo 

swrOMk.' 

At  oorMuanca  «Mh  Artianaaa  Rivar 

At  U.a  Htghiaay  277 „._ _ 

ApproMwataly   100  laal  (townalraam  ol  UA. 

tt^ttmt  SO „ „.., 

Approiiwalaly  60  Iaat  upalraam  ol  Burtnglon 


Approrimalaly    100   Iaat   downaaaam  ol   81 

Charlaa  naaarvoa  No.  3  Ouiat 

ApproaMiaialif  SJOO  Iaat  upataam  ol  oW  ra«- 


StDHl*  OMt' 

Aopronknalaly  900  Iaat  downatraam  ol  U.& 

Miflhtaay  50...«.™.«—,«««.. „....„ 

Appro«imalal»  110  Iaat  dowwatiaam  ol  Grant 
Hoad.M..«.»»»-.«............M 


#Oa|Mh 

miaat 


ground. 
'Elava- 


(NQVO) 


S10 
639 

463 

469 
467 
510 
S63 

*639 

'660 
'666 


Proposed  Base  (100-Year)  Flood 
Elevations— Contintjed 


*6.«24 
'6.943 
*6M1 
*6,966 
#2 


'4.229 

'4,239 


'4.266 


'4372 
'4M1 

'4J66 

'4M6 

'S.066 

'4*47 
'4,647 

'4.684 

*43S0 

■4,960 

'5,110 

'4J26 

•4,870 


Sourca  ol  Hooting  and  location 


Aoproiiimalaly  10  Iaat  upatraam  ol  42nd  Lana 

*Wiroiilmalal»  10  iaat  upalraam  ol  Olion  Road... 

«pptoiiliiialal|f    1.675  Iaat   upaaawn  ol   40th 

Lana 

Al  Loiwal  Awanua „ 

Approalmataly  200  Iaat  downataww  ol  U.& 

HtghwaySO 

ApproBdmaialy  200  Iaat  dowavlpaafa  ol  mjiiWu- 

aroa  wMh  Dfy  Craah ...■.._„ — 

Approrimaialy  7.600  Iaat  upatraam  ol  oon«u- 

anoa  v4th  Dry  Craali .»»-. 

Qcod  Ntffht  Anoyo: 

Al  dd  ro*ood  grodo 

ApproMlmoioli  200  fool  upofeoom  ol  Aquo  Ortvo.. 
A|ipraBrffiMioly  4,800  tool  upoipooni  ol  Rod 

Oook  Rood .««».».»»».»««....«»»..»..» ^ — 

OyOaa*. 
Appronmaiaiy  i.mu  iaat  downatraam  or  uootn 

Cwai.. 

At  AtcNaon.  Topaka  and  Santa  Fa  RaNway 

MpproBomaNiy  cu  vaai  oownaaaam  oi  uay  tir 

Pualilo  corpotala  ImHa »....«.... 

Hapa  afa  avalBMa  far  ravlaar  at  via  Puaolo 
County  Dapaitimit  ol  Planning  and  Oavalop- 
mant,  1120  Court  Siraal.  Puablo.  Colorado. 


ReunCotaMyl 


aljnilA 


KantnoAlMar 
Approalmataly  4.240  Iaat  downatiaam  ol  Vm 

Danvar  and  Rio  Qrarida  Waatam  naUroad 

Al  ttta  oonlluanca  with  State  Craal(....««...«»»..._ 

Juat  laMtraam  ol  Stock  Orlva 

Approidmataly  1390  Iaat  upaaaam  ol  Stock 

Ortira 

Apprtulmataly  3300  Iaat  downatraam  ol  Traa 

Haua  Road 

Approaimataly    ISO  Iaat  upataam  ol   RouO 

County  Road  14F 


At  Routt  County  Road  22 

Approadmalaly  1,118  Iaat  downaaaam  ol  Colo- 

rado  State  Highway  131 _ 

Approrimately  7,460  laot  upatraam  ol  Colorado 

Slate  Highway  131 

AppfOriRiololy  370  foot  downokooM  ol  RouH 

County  Road  56 

Juat  downaaaam  ol  Routt  County  Road  62 


Approidmataly  500  Iaat  downaaaam  ol  Cotora- 
do  State  Highway  129 

Mpa  9n  avaMaote  toe  raiilaw  at  ttia  Oflloa  ol 
Vio  County  Enginaar.  Routt  County.  136  6th 
Saaat  Staamboat  Sprlnga,  Cotorado  60477. 


NCVAOA 


CteHtCwtly 


At  FWi  and  Oama  Otoaraon  Sauctura.. 
At  Coopar  Avanua.. 


araaa)(FflM 


Approalmataly   180  teat  upaaaam  ol  GutiMr 

Anonua _ 

Approximataly   8.000  Iaat  upaaaam  ol  State 

Highway  160 

At  oonlluanca  with  Waiaar  Waah „ 

Al  mtaratate  Highway  15 _ 

Approximataiy  3,100  Iaat  upaaaam  ol  oonlb- 

anoa  with  Calilomia  Waah „,.„..,.„. 

Araa  waat  ol  niaraection  batwaan  Rioa  Siraal 

and  QuUar  Road _ _ 

At   mtaraacMon  ol   Slate   Highway    169  and 

Navalo  Road 

Approamataiy  6.000  tool  north  wid  1.400  Iaat 

waat  ol  Iha  iraaraacbon  ol  Coopar  Awanua 

and  Vlrglrta  Straat 

OMarkMttiii^' 
Approximataly  350  teal  downatraam  ol  Main 

Straat. _.._ 

ApproiUmalaty  4.000  Iaat  upaaaam  ol  Union 

PadHc  Railroad  (UPRR) 

Approalmaiaiy  12,300  Iaat  upaaaam  ol  UPRR..... 


fOapPi 

in  Iaat 


ground. 
'Oava- 
•onm 
teat 
(N6VD) 


'4,591 
'4327 

'4363 

'4,764 

'4,776 

'4310 

'4367 

'4.722 
'4,750 

'4374 


'4,621 
'4340 

•4,734 


'6,573 
'6323 
'6.676 

'6386 

'6.736 

'6.777 
'6306 

'6.836 

'6,861 


'7,162 
'7J20 

'7,271 


'1,240 
'1,260 

'1.356 

•1.422 

'1,492 
'1.521 

•1366 

#1 

#1 

#1 

#2 

'1.311 
'1>37 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


. 

f0ap9i 

miaat 

*owa 

Sourca  ol  Hoodaig  and  location 

grtwid. 
*Eteva- 

tonm 

teal 

(NOVO) 

Approximately  1300  Iaat  aaatol  MM)  saaat . 

#1 

ApproiJmatelt  500  Iaat  aaat  ol  Mam  Saaat 

#2 

t¥ttl  Bnneti  UuMy  Hh^ 

CoofMr  Avanua ....«.„  .  .. _ 

'1.259 

Approximately  2,450  teat  upatraam  ol  Coopar 

Awatwa _ _..    .._ 

'U72 

wood  AwatHia  

'1.299 

C»*p*V  Jt9r*«a  Ov^on  (Abi*/ fiwiV 

Approumataly  3.000  teat  waat  ol  intataadion 

batwaan  State  Highway  163  (SH163)  «id 

Naadtaa  Highway,  along  SH163 _ 

#1 

batwaan  SH163  and  Naadtea  Highway  along 

SH163 ..- 

#2 

Approumataly  8300  teat  waat  ol  intaiaac«on 

batwaan  SH163  wid  Naadtea  Highway  Amg 

SHI  63                           

#3 

Bn^  Ctnron  iAJMI  Ftn): 

At  mtaraadion  batwaan  Edteon  Road  and  Naa- 

dtea Highway 

#1 

AppRBimately  4300  toot  aoutti  ol  mtaraadion 

ol  State  Highway  163  and  Neadtet  Highway— 

#1 

Approximately  6,500  Iaat  waai  ol  Naadtea  High- 

*ay 

#1 

/Mo  S(nng$  CmvonlAJknitl  FmiX- 

Approxmiataly  9.000  teat  dua  aoutti  d  mtaraac- 

tton  ol  Naadtea  Highway  and  Edteon  Road- — 

#2 

Approximately  2.000  teal  dua  waat  ol  miaraac- 

ion  ol  Edteon  Road  and  Naadtea  H»w» 

#3 

Approximataly  3.100  toot  north  ol  mtataacton 

ol  Ediaon  Road  and  Noedtot  Highway 

#4 

Approximately  6,000  teat  waat  ol  Naadtea  H^ 

ii«y                                                        

#4 

SaiiOwaal  Unrnntd  Cannon  iMknltl  FanX- 

Approximataly  11300  teat  south  ol  mtaraadion 

«1 

COALESCENT  ALLUVIAL  FAN  AHMS 

mW  Fan): 

At  mtaraadion  ol  Edteon  Road  and  Cartie 

Road „ 

#1 

MOpO  OfV  OV6MM0  fOf  fOVMW  Ol  VIO  OMOO  Ol 

ttw  Oiractor  ol  PuMc  Wortia,  Clarti  CowHir 

Srldgar    BUUmg,    225    Bridgar    Awanua,    Laa 

Vagaa,  Nawada. 

Harold  T.  Duryoe. 

Administrator,  Federal  Insurance 
Administration. 

Issued:  June  6, 1969. 

IFR  Doc.  8»-12732  Filed  6-13-89;  8:45  am] 

SHINM  COOE  6716-«>.4t 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  87-1S2;  RM-5943  A  RM- 
6096] 

Radio  Broadcasting  Sarvlcas;  Baar 
Lake  and  Grayling,  Michigan 

aoency:  Federal  Communications 
Commission, 

action:  Final  rule. 


■•^'^i''' nfelf'i.i,^^^^^^  ":;■■ 
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summary:  This  document  substitutes 
FM  Channel  262C2  for  Channel  261A  at 
Grayling.  Michigan,  and  modiries  the 
license  for  Station  WQON  to  specify  the 
new  channel  in  response  to  a 
counterproposal  filed  by  Ditmer 
Broadcasting  Company,  Inc.  The 
coordinates  for  Channel  262C2  are  44- 
28-36  and  84-47-30.  The  notice  in  this 
proceeding  was  issued  in  response  to  a 
petition  filed  by  Andrew  L  Banas 
requesting  substitution  of  Channel 
262C2  for  261A  at  Bear  Uke.  Michigan, 
and  modification  of  its  construction 
permit  for  Station  WRQT  to  specify  the 
higher  class  channel. 

After  comparative  evaluation  of  the 
communities  to  determine  which  could 
provide  a  new  service  to  the  largest 
population  within  the  gain  areas  of  the 
predicted  C2  service  contours,  the 
Commission  concluded  that  the  Grayling 
proposal  should  prevail.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  July  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Conunission's  Report 
and  Order.  MM  Docket  No.  87-182. 
adopted  May  15. 1989,  and  released  June 
5. 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  ^ 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autfaority:  47  U.S.C.  154,  303. 

§73.202    [AmmdMl] 

2.  In  5  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Michigan 
by  removing  Channel  261A  and  adding 
Channel  262C2  at  Grayling. 

Federal  Communications  Commission. 
Kari  Kensinger, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  89-14065  Filed  6-13-89,  8:45  am) 

MLLINQ  CODE  6713-01-M 


DEPARTMENl  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

RIN  2127-AB91 

IDocktt  Na  S7-0S;  Nottea  31 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA)  DOT. 
ACTIJM:  Final  rule. 

SUMMARY:  This  rule  establishes  a  new 
requirement  for  lap/shoulder  safety 
belts  to  be  installed  at  all  forward- 
facing  rear  outboard  seating  positions  in 
passenger  cars.  Rear-seat  lap/shoulder 
belts  are  estimated  to  be  even  more 
effective  than  rear-seat  lap-only  belts  in 
reducing  fatalities  and  moderate-to- 
severe  injuries.  As  safety  belt  use  in  the 
rear  seat  increases,  the  greater 
effectiveness  of  rear-seat  lap/shoulder 
belts  should  yield  progressively  larger 
benefits  in  terms  of  reduced  fatalities 
and  moderate-to-severe  injuries. 
NHTSA  anticipates  that  this  rule 
requiring  rear-seat  lap/shoulder  belts 
will  help  increase  safety  belt  use  in  the 
rear  seats,  by  providing  rear  seat 
occupants  with  maximum  safety 
protection  when  they  buckle  up. 
DATES:  This  final  rule  takes  effect  on 
December  11. 1989.  All  passenger  cars, 
other  than  convertibles,  manufactured 
on  or  after  that  date  must  be  equipped 
with  rear-seat  lap/shoulder  belts  that 
comply  with  this  rule. 

Any  petitions  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA  no 
later  than  July  14, 1989. 
ADDRESS:  Any  petitions  for 
reconsideration  should  refer  to  Docket 
No.  87-08;  Notice  3  and  be  submitted  to: 
Administrator,  NHTSA,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Strombotne,  Chief, 
Crashworthiness  Division,  NRM-12. 
Room  5320,  NHTSA,  400  Seventh  Street, 
SW..  Washington,  DC  20590  (202-366- 
2264). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  208,  Occupant  Crash  Protection  (49 
CFR  571.208)  currently  requires  vehicle 
manufacturers  to  install  a  seat  belt 
assembly  that  conforms  to  Standard  No. 
209,  Seat  Belt  Assemblies,  at  every  rear 
designated  seating  position  in  passenger 
cars,  trucks,  and  multipurpose  passenger 
vehicles.  Manufacturers  are  permitted  to 
choose  between  installing  a  Type  1  (lap- 
only)  or  Type  2  (lap/shoulder)  safety 
belt  system.  Until  recently,  most 


manufacturers  chose  to  comply  with  this 
requirement  by  installing  lap-only  safety 
belts  at  rear  designated  seating 
positions. 

When  the  agency  gave  manufacturers 
the  option  of  installing  either  a  lap-only 
or  lap/shoulder  belt  at  each  rear 
designated  seating  position,  the 
available  evidence  showed  that  both 
types  of  belt  systems  were  effective  in 
reducing  the  risk  of  death  and  serious 
injury  in  a  crash.  A  number  of  studies 
since  that  time  have  evaluated 
thousands  of  cases  and  repeatedly 
concluded  that  lap-only  belts  are,  in 
fact,  substantially  effective  in 
preventing  deaths  and  reducing  injuries. 
While  there  are,  individual  cases  where 
lap-only  belts  rnay  have  failed  to 
prevent  injury,  NHTSA  knows  of  no 
comprehensive  study  by  any  person  or 
organization  that  concludes  that  rear 
seat  lap  belts  are  anything  less  than 
effective  in  reducing  overall  crash  risks 
for  those  occupants.  The  agency  again 
strongly  encourages  rear  seat  occupants 
to  use  whatever  type  of  safety  belt  i& 
available,  whether  lap-only  or  lap/ 
shoulder,  just  as  front  seat  occupants 
should  always  buckle  up. 

Even  so.  NHTSA  beheves  that  lap/ 
shoulder  belts  would  be  even  more 
effective  than  lap-only  belts  in  rear 
seating  positions.  In  past  years, 
however,  rear  seat  occupants 
infrequently  used  their  safety  belts, 
which  were  almost  always  the  lap-only 
type,  with  usage  rates  far  lower  than  for 
front-seat  occupants.  For  example, 
approximately  2  percent  of  rear  seat 
occupants  wore  their  safety  belts  in 
1981-82.  With  that  very  low  rate  of  belt 
use,  the  safety  benefits  (in  terms  of 
reduced  deaths  and  injuries)  of  lap/ 
shoulder  belts  vs.  lap-only  belts  at  those 
rear  seating  positions  would  have  been 
negligible,  but  would  have  imposed 
substantially  greater  costs.  In  1984, 
NHTSA  estimated  the  cost  differential 
to  be  an  additional  $20  per  rear  seating 
position  equipped  with  lap/shoulder 
belts.  After  considering  these  facts,  and 
the  far  greater  need  for  improved  front 
seat  occupant  protection,  the  agency 
decided  that  it  could  not  then  justify  a 
requirement  for  lap/shoulder  belts  al 
rear  seating  positions. 

In  August  1986,  a  petition  was  filed 
with  the  agency  by  the  Los  Angeles 
Area  Child  Passenger  Safety 
Association.  This  petition  asked  NHTSA 
to  require  the  installation  of  lap/ 
shoulder  belts  in  rear  seating  positions. 
The  agency  decided  to  grant  this 
petition  and  reexamine  the  issue. 
Accordingly,  on  June  16, 1987,  NHTSA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM), 


requesting  comments  on  the  need  for 
rulemaking  lO  require  lap/shoulder  belts 
in  rear  seating  positions  (52  FR  22818). 
Thirty-four  commenters  responded  to 
the  ANPRM. 

After  considering  these  comments, 
NHTSA  concluded  that  several  factors 
hnd  changed  since  the  previous 
considerations  of  this  subject.  Among 
the  changed  factors  were  the  following: 

1.  Safety  Belt  Use  in  Rear  Seating 
Positions  Had  Increased  Substantially. 
Safety  belt  use  in  rear  seats  had 
increased  eightfold  from  the  two  percent 
use  rate  in  1981-82  to  16  percent  use  in 
1987.  The  primary  factors  responsible 
for  the  dramatic  increase  in  safety  belt 
use  were  State  safety  belt  use  laws.  As 
of  April  1980,  these  laws  were  in  place 
in  32  States  and  the  District  of 
Columbia.  As  the  number  of  States  with 
safety  belt  use  laws  continues  to  grow, 
along  with  expanded  belt-use  campaigns 
and  greater  public  awareness  of  the 
benefits  of  wearing  safety  belts,  there  is 
every  reason  to  believe  that  the  rate  of 
belt  use  by  rear-seat  occupants  will 
continue  to  increase  as  well. 

2.  The  Greater  Effectiveness  of  Rear 
Seat  Lap/Shoulder  Belts  Had  Become  a 
Significant  Factor  with  the  Increase  in 
the  Use  of  Rear  Seat  Belts.  NHTSA 
estimates  that  rear-seat  lap-only  belts 
are  32  percent  effective  in  reducing  the 
risk  of  death,  while  rear  seat  lap/ 
shoulder  belts  would  be  41  percent 
effective  in  reducing  the  risk  of  death. 
As  more  rear-seat  occupants  use  their 
safety  belts,  the  nine  percentage  point 
greater  effectiveness  for  lap/shoulder 
belts  will  result  in  progressively  greater 
safety  benefits. 

3.  As  Manufacturers  Voluntarily 
Chose  to  Equip  Their  Vehicles  with 
Rear  Seat  Lap/Shoulder  Belts,  the  Costs 
Associated  with  a  Requirement  for  Rear 
Seat  Lap/Shoulder  Belts  were 
Proportionally  Diminished.  When  the 
agency  examined  this  issue  on  previous 
occasions,  the  vast  majority  of  vehicles 
were  equipped  with  lap-only  safety  belts 
at  rear  seating  positions.  The  costs  of 
adding  lap/shoulder  safety  belts  to  the 
rear  seating  positions  of  nearly  every 
new  vehicle  were  substantial.  In 
preparing  the  ANPRM  on  this  subject, 
NHTSA  assumed  that  rear  outboard 
seat  lap/shoulder  belts  would  not 
otherwise  be  installed  in  passenger  cars 
unless  required  by  regulation,  and 
estimated  the  total  costs  for  equipping 
the  new-car  fleet  to  be  approximately 
$140  million  annually. 

However,  vehicle  manufacturers  have 
voluntarily  chosen  to  equip  more  and 
more  of  their  vehicles  with  rear-seat 
lap/shoulder  belts.  For  example,  neaHy 
every  1990  model  year  passenger  car 
would  have  been  voluntarily  equipped 


with  rear  outboard  seat  lap/shoulder 
belts.  The  incremental  costs  associated 
with  a  NHTSA  requirement  would 
reflect  only  the  costs  of  installing  rear- 
seat  lap/shoulder  belts  in  the  small 
portion  of  the  fleet  that  would  not  have 
those  belts  voluntarily  installed,  or 
approximately  $790,000,  a  substantial 
decrease  from  the  agency's  previous 
estimates  of  such  costs. 

After  analyzing  the  effects  of  these 
changed  factors  and  the  comments 
received  on  the  ANPRM,  NHTSA 
tentatively  determined  that  a 
requirement  for  lap/shoulder  belts  in 
rear  seating  positions  would  now  be 
justified.  Accordingly,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM]  on  November  29, 
1988  (53  FR  47982).  This  NPRM  was  a 
comprehensive  proposal.  It  proposed  to 
require  that  all  passenger  cars,  other 
than  convertibles,  manufactured  on  or 
after  September  1, 1989,  be  equipped 
with  lap/shoulder  safety  belts  at  all 
forward-facing  rear  outboard  seating 
positions.  It  proposed  further  that 
convertible  passenger  cars  and  trucks, 
multipurpose  passenger  vehicles,  and 
buses  %vith  a  gross  vehicle  weight  rating 
of  10,000  pounds  or  less  manufactured 
on  or  after  September  1, 1901,  be 
equipped  with  lap/shoulder  safety  belts 
at  all  forward-facing  rear  outboard 
seating  positions.  The  NPRM  also 
proposed  that  rear-seat  lap/shoulder 
belts  be  equipped  with  a  particular  type 
of  retractor,  Uiat  such  belts  be  integral 
(i.e.,  the  lap  belt  could  not  be  detadiable 
from  the  shoulder  belt),  that  rear-seat 
lap/shoulder  belts  comply  with  some  of 
the  comfort  and  convenience 
requirements  specified  in  section  S7.4  of 
Standard  No.  208,  and  that  the 
anchorages  for  the  rear-seat  lap/ 
shoulder  belt  assemblies  comply  with 
the  requirements  of  Standard  No.  210^ 
Seat  Belt  Assembly  Anchorages  (49  CFR 
i  571.210). 

The  comment  period  for  the  NPRM 
closed  on  January  30, 1989.  More  than  70 
comments  were  received  on  the  NPRM. 
The  commenters  generally  agreed  with 
the  proposal  to  require  lap/shoulder 
belts  at  forward-facing  rear  outboard 
seating  positions,  at  least  in  passenger 
cars  other  than  convertibles.  However, 
the  commenters  raised  a  number  of  • 
concerns  with  and  objections  to  speciflc 
details  of  the  NPRM,  including  the 
vehicle  types  other  than  passenger  cars 
that  should  be  required  to  be  equipped 
with  rear-seat  lap/shoulder  belts,  the 
retractors  with  which  those  lap/ 
shoulder  belts  should  be  equipped, 
compatibility  with  child  restraint 
systems,  the  definition  of  an  "outboard 
seat,"  the  details  of  the  comfort  and 
convenience  requirements,  and  the 


requirements  for  tension-relieving 
devices  on  these  belts. 

NHTSA  will  need  some  additional 
time  to  properly  analyze  and  evaluate 
each  of  these  comments  on  the  detailed 
aspects  of  the  proposal,  and  to 
formulate  the  agency  response  and 
appropriate  regulatory  requirements  for 
each  of  these  aspects.  If  the  agency  were 
to  take  no  final  rulemaking  action  while 
it  is  preparing  its  position  on  each  of 
these  issues,  the  effect  would  be  to 
delay  the  issuance  and  effective  date  of 
the  basic  requirement  to  install  rear-seat 
lap/ shoulder  belts  in  all  vehicles 
including  passenger  cars.  Yet  it  is  this 
basic  requirement  that  will  offer  the 
public  most  of  the  safety  benefits  that 
were  contemplated  by  the  agency  when 
it  published  the  NPRM.  While  NHTSA 
believes  that  additional  incremental 
safety  benefits  will  result  from 
requirements  adopting  detailed 
installation  requirements,  such  as  those 
proposed  in  the  NPRM,  it  would  appear 
unwise  and  inappropriate  for  the  agency 
to  deny  the  public  the  benefits  of  a  basic 
requirement  for  rear-seat  lap/shoulder 
belts  until  the  agency  can  complete  its 
work  on  those  installation  requirements. 

To  ensure  the  earliest  possible 
implementation  of  a  requirement  for 
rear-seat  lap/shoulder  belts,  NHTSA 
has  decided  to  take  final  action  on  its 
proposal  in  two  steps.  The  first  step 
consists  of  this  rule,  which  addresses 
only  passenger  cars  other  than 
convertibles  with  a  general  requirement 
for  lap/shoulder  belts  at  rear  outboard 
seating  positions.  The  second  step  will 
consist  of  NHTSA's  decision  regarding 
each  of  the  detailed  proposals  for  reai^ 
seat  lap/shoulder  belts  set  forth  in  the 
NPRM.  NHTSA  will  also  treat  the 
second  step  of  this  rulemaking  as  a  high 
priority  action,  to  ensure  that  the 
incremental  benefits  are  available  in  a 
timely  fashion. 

With  the  exception  of  Ford  Motor 
Company  (Ford)  and  Subaru,  the 
commenters  were  essentially  unanimous 
in  their  support  for  the  agency's 
proposal  to  require  rear-seat  lap/ 
shoulder  belts  in  all  1990  and 
subsequent  model  year  passenger  cars 
other  than  convertibles. 

Ford  commented  that  it  had  planned 
to  voluntarily  provide  rear-seat  lap/ 
shoulder  belts  in  most  of  its  cars  by 
September  1, 1989,  regardless  of  any 
regulatory  requirements.  However.  Ford 
stated  that  it  had  not  planned  to  provide 
rear-seat  lap/shoulder  belts  in  one  of  its 
car  lines  by  that  date,  because 
production  of  the  current  design  of  that 
line  will  be  phased  out  during  the  1990 
model  year.  Accordingly,  Ford 
commented  that  "a  1980  effective  data 
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might  well  compel  Ford  to  stop 
production  of  that  line,"  but  that  Ford 
could  meet  the  proposed  passenger  car 
requirements  for  all  its  cars 
manufactured  on  or  after  September  1, 
1990.  NHTSA  contacted  Ford  to  obtain 
more  detailed  information  about  these 
assertions. 

Ford  explained  that  its  asserted 
problem  arose  from  the  proposed 
requirement  that  rear-seat  lap/shoulder 
belts  be  integral.  However,  Ford  did 
plan  to  offer  retrofit  shoulder  belt  kits 
for  the  rear  seats  of  the  single  line  which 
it  was  not  planning  to  equip  with  rear- 
seat  lap/shoulder  belts  for  the  1990 
model  year.  These  retrofit  kits  would 
consist  of  separate  manually  adjustable 
shoulder  belt  and  buckle  assemblies  to 
supplement  the  lap-only  belts  already 
installed  in  the  vehicle.  The  installation 
of  these  retrofit  kits  involves  no  change 
to  the  existing  lap  belts.  Instead,  the 
upper  ends  of  the  shoulder  belts  are 
attached  to  the  upper  anchorages 
required  by  Standard  No.  210  to  be  in 
the  car  at  all  forward-facing  rear 
outboard  seating  positions.  The  lower 
ends  of  the  shoulder  belts  are  attached 
to  the  inboard  anchorages  for  the 
existing  lap  belts,  by  loosening  the  bolt 
anchoring  the  lap  belt,  inserting  the 
attachment  hardware  for  both  the  lap 
belt  and  the  shoulder  belt  on  that  bolt, 
and  then  retightening  and  properly 
torquing  the  bolt.  After  the  retrofit,  the 
installed  safety  belt  system  consists  of  a 
lap  belt  with  its  own  buckle  and 
retractor,  and  a  shoulder  belt  with  its 
own  buckle  and  manual  adjusting 
device.  Such  a  design  would  not  comply 
with  the  proposed  requirement  that  the 
lap/shoulder  belts  be  integral. 

Ford  asserted  that  it  could  not  comply 
with  a  requirement  for  integral  lap  and 
shoulder  belts  for  the  rear  outboard 
seating  positions  of  this  single  line. 
According  to  Ford,  it  would  not  be 
acceptable  simply  to  use  an  integral  lap/ 
shoulder  belt  assembly  and  attach  the 
upper  end  of  the  shoulder  belt  assembly 
to  the  anchorages  installed  in  the  car  in 
compliance  with  Standard  No.  210. 
While  such  a  system  would  comply  with 
the  applicable  and  proposed  NHTSA 
regulatory  requirements.  Ford  indicated 
that  such  a  safety  belt  system  would  not 
necessarily  be  optimized  for  kinematic 
performance,  belt  comfort,  restraint 
system  integrity,  and  the  like.  Because 
of  these  concerns.  Ford  indicated  that  it 
was  moving  the  anchorages  for  rear 
outboard  seats  in  most  of  its  car  lines  to 
optimally  accommodate  factory- 
installed  integral  lap/shoulder  belts. 

Ford  also  indicated  that  it  was  simply 
not  possible  for  it  to  complete  the 
necessary  testing  and  design 


modifications  and  incorporate  those 
changes  into  production  for  the  current 
design  of  the  line  in  question  within  the 
period  proposed  in  the  NPRM  (i.e.,  by 
September  1, 1989)  Ford  asserted  that  it 
would  need  at  least  42  weeks  of 
leadtime  to  begin  production  of  cars  in 
this  line  with  integral  lap/shoulder  belts 
in  the  rear.  Additionally,  Ford  stated 
that  the  successor  vehicle  for  this  line 
would  have  integral  lap/shoulder  belts 
at  the  rear  outboard  seating  positions. 
Thus,  instead  of  making  the  investment 
in  design,  testing,  and  production 
changes  for  a  car  line  that  will  not  be 
produced  after  April  1990,  Ford 
indicated  that  it  might  stop  production 
of  that  line  eight  months  earlier  than  is 
now  planned. 

When  NHTSA  issued  the  NPRM,  the 
agency  believed  that  Ford  would 
voluntarily  install  rear-seat  lap/shoulder 
belts  on  all  of  its  1990  car  lines.  Since 
that  is  not  the  case,  and  since  Ford  faces 
special  difficulties  in  bringing  one  of  its 
car  lines  into  compliance,  the  agency's 
must  revise  its  tentative  conclusion  that 
a  September  1, 1989  effective  date  was 
practicable  for  a  requirement  for 
integral  rear-seat  lap/shoulder  belts. 
This  final  rule  reflects  a  balancing  of  the 
need  to  ensure  that  any  new 
requirements  in  the  safety  standards  are 
"practicable"  (as  required  by  the  Safety 
Act)  with  the  public  safety  benefits  from 
the  earliest  practicable  effective  date  for 
these  requirements.  The  agency  is 
therefore  adopting  a  schedule  of 
effective  dates  that  addresses  both  these 
needs,  as  described  below. 

Subaru's  objection  to  the  proposed 
requirement  was  based  on  the  fact  that 
one  of  its  models  (the  Loyale  station 
wagon)  is  already  voluntarily  equipped 
with  rear-seat  lap/shoulder  belts,  but 
the  anchorage  for  the  upper  end  of  the 
shoulder  belt  is  outside  the  anchorage 
location  zones  specified  in  Standard  No 
210.  Some  background  information  on 
this  situation  may  be  helpful. 

Subaru  previously  sought  an 
interpretation  from  NHTSA  as  to 
whether  the  company  would  be 
permitted  to  use  an  anchorage  location 
outside  of  the  zones  specified  in 
Standard  No.  210  for  the  upper 
anchorage  of  voluntarily-installed  rear- 
seat  lap/shoulder  belts.  In  an  October 
13, 1988  interpretation  letter  to  Mr.  Paul 
Utans  of  Subaru,  NHTSA  responded 
that  components  voluntarily  installed  in 
addition  to  required  safety  systems  are 
not  themselves  required  to  comply  with 
the  safety  standards,  provided  that  the 
additional  components  do  not  diminish 
the  ability  of  the  required  systems  to 
comply  with  the  safety  standards.  In  this 
case,  the  shoulder  belts  were  voluntarily 


installed  by  Subaru,  so  the  shoulder-belt 
portions  of  the  lap/shoulder  belt 
systems  were  not  required  to  comply 
with  the  anchorage  location 
requirements  in  Standard  No.  210  or  any 
other  of  the  requirements  in  the  safety 
standards.  Instead,  the  only  limitation 
on  the  voluntarily  installed  shoulder- 
belts  was  that  they  could  not  diminish 
the  ability  of  the  required  lap  belts  to 
comply  with  the  safety  standards.  This 
letter  concluded  by  noting  that  this 
interpretation  would  no  longer  apply  if 
NHTSA  adopted  a  final  rule  requiring 
rear-seat  lap/shoulder  belts  in 
passenger  cars,  because  the 
interpretation  was  based  upon  the 
voluntary  nature  of  the  shoulder-belt 
installation. 

Because  of  this  interpretation,  Subaru 
correctly  assumed  in  its  comments  that 
the  upper  anchorages  for  the  rear-seat 
lap/shoulder  belts  in  its  Loyale  station 
wagons  would  have  to  comply  with  all 
requirements  of  Standard  No.  210, 
including  the  location  requirements,  if 
the  proposed  rule  were  adopted  as  a 
final  rule  and  became  effective.  This 
would  obligate  Subaru  to  redesign  the 
rear-seat  lap/shoulder  belt  system  in  its 
Loyale  station  wagon,  conduct  testing  of 
the  redesign,  and  incorporate  the 
redesign  into  production.  In  comments 
similar  to  those  of  Ford,  Subaru  asserted 
that  the  proposed  leadtime  until 
September  1989  was  too  short,  but  that 
vehicles  manufactured  after  September 
1990  could  comply  with  the  proposed 
requirements. 

When  NHTSA  proposed  that  this  rule 
become  effective  nine  months  after  the 
NPRM  was  published,  the  agency 
recognized  that  this  amount  of  leadtime 
was  substantially  less  than  is  frequently 
proposed  for  other  significant 
rulemakings.  This  foreshortened 
leadtime  reflected  NHTSA  s  belief  that 
manufacturers  would  not  need  to  make  - 
engineering  or  design  changes  to  install 
lap/shoulder  belts  in  the  rear  outboard 
seating  positions  of  passenger  cars  other 
than  convertibles,  especially  in  view  of 
the  substantial  commitments  for 
voluntary  installation  of  such  belts.  See 
the  discussion  under  the  heading.  9. 
Proposed  Timing  for  Applying  These 
Requirements  to  Vehicle  Types,  in  the 
preamble  to  the  NPRM  (53  FR  47991). 
The  Ford  and  Subaru  comments  show 
instances  where  the  agency's  tentative 
conclusions  about  the  sufficiency  of  the 
leadtime  were  inaccurate,  because  those 
manufacturers  would  need  to  make 
engineering  and  design  changes  to 
comply  with  the  proposed  requirements. 

After  reviewing  the  comments. 
NHTSA  does  not  believe  that  a  final 
rule  would  be  "practicable"  if  it  were 
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effective  in  September  1989  and  adopted 
all  of  the  NPRM's  proposed 
requirements  for  integral  rear-seat  lap/ 
shoulder  belts  using  anchorages  that 
comply  with  Standard  No.  21  a 
However,  a  final  rule  adopting  a  general 
requirement  for  rear-seat  lap/shoulder 
belts  effective  six  months  after 
publication  of  this  final  rule  would  be 
practicable,  if  the  requirements  did  not 
require  integral  belts  or  complying 
anchorages.  This  general  requirement 
would  ensure  all  cars  had  lap/shoulder 
belts  installed  as  original  equipment  in 
the  rear-seat.  Some  production  changes 
might  still  be  needed,  since  Ford  had  not 
planned  to  install  the  shoulder  belt 
retrofit  kits  as  original  equipment  in  the 
single  line  discussed  above.  However, 
these  production  changes  would  be 
practicable  180  days  after  publication  of 
this  rule. 

Accordingly,  NHTSA  has  decided  to 
adopt  a  general  requirement  that 
passenger  cars  other  than  convertibles 
be  equipped  with  rear-seat  lap/shoulder 
belts,  beginning  180  days  after  this  rule 
is  published.  This  general  requirement 
specifically  excludes  these  rear-seat 
safety  belts  from  the  existing 
requirements  that  lap/shoulder  belts  be 
integral  and  that  anchorages  comply 
with  all  requirements  of  Standard  No. 
210.  These  exc^ions  will  expire  August 
31. 1990.  Hence,  all  passenger  cars  other 
than  convertibles  manufactured  on  or 
after  September  1, 1990.  must  have 
integral  rear-seat  lap/shoulder  belts  and 
use  shoulder  belt  anchorages  that 
comply  with  all  requirements  of 
Standard  No.  210. 

As  noted  above,  the  second  step  of 
the  agency's  final  action  in  this 
rulemaking  will  address  all  of  the 
detailed  proposals  set  forth  in  the  NPRM 
for  all  the  vehicle  types.  The  issue  of  the 
retractor  type  that  should  be  required 
for  passenger  car  rear-seat  lap/shoulder 
belts,  and  its  compatibility  with  child 
restraint  systems,  will  be  addressed 
during  that  second  step,  not  in  this  rule. 
This  rule  leaves  the  existing  provisions 
of  S7.1.1  of  Standard  No.  206  in  place. 
Those  provisions  require  that  the  lap 
belt  adjust  by  means  of  either  an 
automatic  locking  retractor  (ALR)  or  an 
emergency  locking  retractor  (ELR).  and 
the  shoulder  belt  adjust  by  means  of 
either  an  ELR  or  a  manual  adjusting 
device.  That  second  rule  will  also 
address  vehicles  other  than  passenger 
cars,  as  well  at  the  definition  of  an 
"outboard  seat"  details  of  the  comfort 
and  convenience  requirements,  special 
requirements  for  tension-relieving 
devices  on  these  bells,  and  the  other 
issues  raised  in  comments  on  the  NPRM. 


Economic  and  Other  Impacts  of  This 
Rule 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  "major"  within 
the  meaning  of  Executive  Order  12291. 
but  that  it  is  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures,  because  of  the  public 
interest  in  this  rule.  Because  the  rule  is 
"significant,"  NHTSA  has  prepared  a 
Final  Regulatory  Evaluation  (FRE),  and 
a  copy  of  the  FRE  has  been  placed  in  the 
docket  for  this  rulemaking  action.  A 
copy  of  the  FRE  may  be  obtained  by 
writing  to:  Docket  Section.  NHTSA, 
Room  5109.  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

Additionally,  the  agency  has  analyzed 
the  effects  of  this  rule  on  small  entities, 
in  accordance  with  the  Regulatory 
Flexibility  Act.  Based  on  this  analysis,  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  of  the  vehicle  manufacturers 
qualify  as  smaU  entities.  To  the  extent 
that  anf  vehicle  manufacturers  qualify 
as  small  entities,  their  number  would 
not  be  substantial.  The  requirements 
will  not  afiect  the  manufacturing 
process  of  any  safety  belt  manufacturers 
that  are  small  entities,  nor  will  it 
significantly  affect  the  retail  price  of 
vehicles  purchased  by  any  small 
organizations  or  small  governmental 
units. 

The  agency  has  also  analyzed  this 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  effect  on  the 
human  environment. 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

.   Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  US  C.  1392, 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.208    [Amended] 

2.  S4.1.4  of  Standard  No.  206  is  revised 
to  read  as  follows: 


S4.1.4  Passenger  cars  manufactured 
on  or  after  September  1,  1989. 

54.1.4.1  Except  as  provided  in  S4.1.5 
and  S4.1.4.2,  each  passenger  car 
manufactured  on  or  after  September  1, 
1989  shall  comply  with  the  requirements 
of  S4.1.2.1.  Until  September  1, 1993,  each 
car  whose  driver's  designated  seating 
position  complies  with  the  requirements 
of  S4.1.2.1(a)  by  means  not  including  any 
type  of  seat  belt  and  whose  right  front 
designated  seating  position  is  equipped 
with  a  manual  Type  2  seat  belt  that 
meets  the  requirements  of  S5.1.  with  the 
Type  2  seat  belt  assembly  adjusted  in 
accordance  with  S7.4.2.  shall  be  counted 
as  a  vehicle  complying  with  54.1.2.1.  A 
vehicle  shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  that  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard. 

54.1.4.2  (a)  Each  passenger  car,  other 
than  a  convertible,  manufactured  on  or 
after  December  11, 1989,  and  before 
September  1, 1990.  shall  be  equipped 
with  a  Type  2  seat  belt  assembly  at 
every  forward-facing  rear  outboard 
designated  seating  position.  Type  2  seat 
belt  assemblies  installed  in  compliance 
with  this  requirement  shall  comply  with 
Standard  No.  209  (49  CFR  571.209]  and 
with  S7.1.1  of  this  standard. 

(b)  Each  passenger  car,  other  than  a 
convertible,  manufactured  on  or  after 
September  1, 1990.  shall  be  equipped 
with  an  integral  Type  2  seat  bell 
assembly  at  every  forward-facing  rear 
outboard  designated  seating  position. 
Type  2  seat  belt  assemblies  installed  in 
compliance  with  this  requirement  shall 
comply  with  Standard  No.  209  (49  CFR 
571.209)  and  with  S7.1.1  and  S7.2  of  this 
standard. 


§571.210    [Amended] 

3.  The  introductory  text  of  S4.3  of 
Standard  No.  210  is  revised  to  read  as 
follows: 

*        *        *        •        • 

S4.3  Location.  As  used  in  this  section, 
"forward"  means  the  direction  in  which 
the  seat  faces,  and  other  directional 
references  are  to  be  interpreted 
accordingly.  Anchorages  for  automatic 
seat  belt  assemblies  and  for 
dynamically  tested  seat  belt  assemblies 
that  meet  the  frontal  crash  protection 
requirements  of  S5.1  of  Standard  No.  208 
(49  CFR  571.208)  are  exempt  from  the 
location  requirements  of  this  section. 
Anchorages  are  exempt  from  the 
requirements  of  S4.3.2  of  this  standard, 
if  those  anchorages  are  for  the  upper 
torso  portion  of  a  Type  2  seat  belt 
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assembly  installed  at  a  forward  facing 
rear  outboard  seating  position  of  a 
passenger  car,  other  than  a  convertible, 
that  is  manufactured  on  or  after 
December  11, 1989  and  before 
September  1. 1990. 
•        •        •        *        * 

Issued  on  ]une  9, 1989. 
leffrey  R.  Miller, 
Deputy  Administrator. 
IFR  Doc.  89-14083  Filed  6-12-89;  10:00  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  675 
[Docket  No.  90369-9069] 

Foreign  Rshing,  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Emergency  interim  rule, 
extension  of  effective  date. 

summary:  An  emergency  interim  rule 
that  closes  certain  areas  of  the  Bering 
Sea  to  fishing  with  trawl  gear  is  in  effect 
until  June  13, 1989.  The  Secretary  of 
Commerce  (Secretary)  extends  this 
emergency  interim  rule  for  an  additional 
90  days,  through  September  11. 1989. 
This  action  is  necessary  to  maintain 
protection  of  the  identified  prohibited 
species,  especially  red  king  crab,  from 
interaction  with  trawl  gear.  The 
intended  effect  is  to  assure  the 
conservation  of  prohibited  species  until 
more  permanent  controls  on  bycatch  are 
implemented. 

EFFECTIVE  DATES:  June  13. 1989  until 
September  11, 1989. 
ADDRESS:  A  copy  of  the  environmental 
assessment  (EA)  supporting  this  action 
may  be  requested  from  Steven 
Pennoyer,  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  J.C.  Ginter  (Fishery  Management 
Biologist,  NMFS),  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  promulgated  an  emergency 
interim  rule  under  section  305(e)(1)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  to 
prevent  excessive  bycatches  of  Pacific 
halibut,  and  C.  bairdi  Tanner  and  red 
king  crabs  in  the  Bering  Sea  groundfish 
fisheries  (54  FR  11376,  March  20, 1989; 
corrected  at  54  FR  12989,  March  29, 
1989).  This  rule  was  effective  for  90 
days,  from  March  15, 1989  until  June  13, 


1989.  The  Secretary  finds  that  conditions 
justifying  the  emergency  action  remain 
unchanged.  At  its  meeting  of  April  12- 
14, 1989,  the  North  Pacific  Fishery 
Management  Council  (Council) 
reviewed  the  conditions  warranting,  and 
the  effect  of,  the  emergency  interim  rule 
and  recommended  that  it  should  be 
extended  for  an  additional  period  of 
time.  Therefore,  the  Secretary  is 
extending  the  effectiveness  of  the 
emergency  interim  rule  by  this 
repromulgation  for  an  additional  90  days 
under  section  305(e)(3)(B)  of  the 
Magnuson  Act.  Further  background  and 
descriptive  information  is  contained  in 
the  preamble  of  the  original 
promulgation  of  this  emergency  interim 
rule. 

Comments  Received 

Comments  on  the  EA  supporting  the 
original  promulgation  of  the  emergency 
interim  rule  were  invited  until  April  14, 
1989.  One  letter  of  comment  was 
received  during  the  comment  period.  It 
is  summarized  and  responded  to  below. 
Numerous  other  letters  were  received 
before  and  after  the  comment  period 
concerning  bycatch  management  in  the 
Bering  Sea  subarea.  Letters  in 
opposition  to  such  management  by  the 
emergency  interim  rule  focused  on  the 
issues  raised  in  the  comment 
summarized  below.  Other  letters 
favored  emergency  action  but  requested 
implementation  of  the  Council's 
specified  bycatch  limits.  The  Secretary 
decided  against  such  action  as  it  would 
imply  approval  of  the  recommended 
limits  in  Amendment  12a  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea/Aleutian 
Islands  (Amendment  12a)  prior  to  the 
statutory  review  period.  Instead,  the 
Secretary  took  the  recommended  limits 
under  advisement  and  protected  the 
area  most  critical  to  crab  and  halibut 
with  a  prohibition  on  trawling.  For 
interim  management  purposes,  this 
approach  balances  prevention  of 
excessive  bycatch  of  crab  and  halibut 
with  the  domestic  harvest  of  allowable 
amounts  of  groundfish. 

Comment:  There  is  no  bycatch-related 
emergency.  There  is  no  indication  that 
current  levels  of  crab  or  halibut  bycatch 
in  the  groundfish  fishery  threaten 
biological  harm  to  those  resources  or 
economic  harm  to  commercial  crab  and 
halibut  fisheries.  The  commercial  Icing 
crab  fishery  actually  has  a  high  bycatch 
rate  of  immature  males  and  females  that 
must  be  discarded,  and  the  Tanner  crab 
fishery  also  may  have  a  red  king  crab 
bycatch  of  millions  of  animals. 

The  need  for  the  trawl  fishery  closure 
between  160°  and  162°  W.  longitude 
south  of  58°  N.  latitude  should  be  re- 


examined in  light  of  the  shifi  of  the  red 
king  crab  population  to  the  west.  There 
is  no  justification  for  closing  the  entire 
area  between  162°  and  163*  W.  longitude 
south  of  58°  N.  latitude,  since  the 
northern  half  of  this  corridor  has  few 
female  red  king  crabs.  There  is  no 
justification  for  closing  any  part  of  the 
162°-163°  W.  longitude  corridor  to 
midwater  trawling  since  those 
operations  have  insignificant  rates  of 
crab  bycatch,  and  such  closures  force 
midwater  trawl  operations  into  other 
areas  such  as  the  Gulf  of  Alaska.  The 
period  of  any  closure  of  the  162°-163°  W. 
longitude  corridor  should  be  limited  to 
the  "soft  shell"  period  for  red  king  crab. 

The  imposition  of  bycatch  limits  only 
on  the  trawl  fishery  is  unfair  and 
discriminatory.  A  reasonable  bycatch 
control  regime  must  take  into  account 
the  contribution  of  every  fishery  to  the 
bycatch  "problem."  The  crab  bycatch 
limits  are  clearly  inadequate  and  unfair 
to  trawlers.  Imposition  of  these  limits 
would  violate  several  national 
standards  against  which  all  Magnuson 
Act  measures  must  be  judged. 

For  the  above  reasons,  the  emergency 
interim  rule  should  be  modified  to:  (a) 
Allow  midwater  trawling  throughout  the 
162°-163°  W.  longitude  corridor,  (b) 
allow  bottom  trawling  in  the  northern 
half  of  the  162°-163°  W.  longitude 
corridor,  and  (c)  allow  trawlers  with 
scientific  observers  on  board  to  fish  in 
the  area  between  160°  and  162°  VV. 
longitude  to  collect  data  and  evaluate 
the  necessity  of  maintaining  this  as  a 
closed  area.  No  area  closures  or  gear 
restrictions  should  be  made  in  addition 
to  those  already  imposed  and  any  effort 
to  protect  crab  stocks  from  trawl 
bycatch  should  evaluate  the  groundfish 
catches  that  are  foregone  by  such 
action. 

Response:  No  modification  to  the 
original  promulgation  of  the  emergency 
interim  rule  was  made  for  the  following 
reasons.  An  emergency  did  exist  in  the 
first  quarter  of  1989  and  continues  to 
exist.  The  purpose  of  this  emergency 
interim  rule  is  to  prevent  excessive 
bycatches  of  prohibited  species  while 
allowing  the  groundfish  fisheries 
adequate  opportunity  to  har\'est  the 
total  allowable  catch.  The  Secretary  has 
determined  that  excessive  bycatches  of 
prohibited  species  would  occur  unless 
the  emergency  interim  rule  is  in  effect. 
NOAA  is  aware  of  the  bycatch  of 
immature  male  and  female  red  king 
crabs  in  the  commercial  fishery  for  red 
king  crabs  and  the  bycatch  of  red  king 
crabs  in  the  Tanner  crab  fishery.  These 
crab  fisheries  are  managed  by  the  State 
of  Alaska  Department  ofFish  and  Game 
(ADF&G),  which  closed  the  Tanner  crab 
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fishery  in  the  Bering  Sea  on  May  7, 1980, 
partly  because  of  excessive  red  iting 
crab  bycatches  (ADFftG  emergency 
order  No.  4-S-00-89).  Other  reasons 
included  the  imminent  molting  period. 
during  which  time  bycatch  mortality 
increases,  and  a  lower  than  expected 
catch  per  unit  effort.  Further,  a  complete 
closure  of  the  red  king  crab  fishery  is 
possible  due  to  the  current  severe  low 
abundance  of  this  species,  although  this 
decision  will  not  be  made  by  the 
ADF&G  until  after  the  1960  crab  survey 
is  complete.  Hence.  NOAA  does  not 
perceive  an  unfair  bycatch  regulatory 
burden  being  imposed  on  trawlers. 

NOAA  agrees  that  recent  data  on  the 
distribution  of  red  king  crabs  indicate  a 
shift  to  the  west  This  is  the  principal 
reason  why  the  Secretary  closed  the 
area  between  162'  and  163°  W.  longitude 
south  of  58*  N.  latitude,  in  addition  to 
the  "traditional"  closed  area  between 
160*  and  162*  W.  longitude  south  of  58* 
N.  latitude.  Currently,  NOAA  is  re- 
examining the  efficacy  of  redrawing  the 
closed  area  boundaries.  Based  on  the 
most  recent  crab  survey  data 
(distribution  and  abundance  data 
collected  during  June  and  July  1988). 
about  26.5  percent  of  the  total  red  king 
crab  population  in  the  eastern  Bering 
Sea  occurred  between  160*  and  162°  W. 
longitude  south  of  58*  N.  latitude  and 
north  of  the  Alaska  Peninsula.  Although 
this  proportion  of  the  population  is  less 
than  it  has  been  in  recent  years,  it  is 
nevertheless  significant.  Based  on  the 
same  data,  the  adjacent  area,  between 
182'-163*  W.  longitude,  contains  about 
48.4  percent  of  the  total  red  king  crab 
population  in  the  eastern  Bering  Sea. 
Together,  these  two  areas,  which  are 
closed  (with  certain  exceptions)  to 
trawling  under  the  emergency  interim 
rule,  contain  about  75  percent  of  the  red 
king  crab  population. 

NOAA  agrees  also  that  there  are 
relatively  few  mature  female  red  king 
crabs  in  the  northern  half  (between 
se'ao*  and  58*  N.  latitude)  of  the  162*- 
163°  W.  longitude  corridor.  Crab  survey 
data  indicate  that  within  this  corridor, 
the  red  king  crab  population  seems  most 
abundant  between  55*30'  and  Se'SC  N. 
latitude  which  contains  about  41.2 
percent  of  the  total  population  in  the 
eastern  Bering  Sea.  However,  a 
signirtcant  proportion  of  the  mature 
male  crabs,  about  15.4  percent  of  the 
total  mature  male  red  king  crab 
population,  occurs  in  the  northern  half 
of  the  162*-163*  W.  longitude  corridor. 
The  entire  corridor  contains  about  27 
percent  of  the  mature  male  population 
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which  is  comparable  to  the  31  percent 
contained  in  the  160*-162*  W.  longitude 
area  that  is  nearly  twice  the  size  of  the 
corridor  area.  These  mature  male 
animals  are  the  most  valuable  to  the 
commercial  red  king  crab  fishery  and 
would  most  immediately  impact  that 
Fishery  if  the  mature  males  were 
unprotected  from  interaction  with  trawl 
gear.  For  this  reason,  the  Secretary  is 
continuing  the  closure  of  the  162*-163* 
corridor  and  not  limiting  it  to  the  mating 
and  molting  ("soft  shell")  period  as 
recommended  by  the  Council. 

As  its  name  implies,  midwater  or  off- 
bottom  trawl  gear  usually  does  not 
operate  in  contact  with  the  sea  bottom 
where  crabs  live.  Therefore,  such  trawl 
gear  often  has  substantially  lower 
bycatch  rates  than  bottom  trawl  gear. 
This  appears  especially  true  when 
midwater  gear  is  used  during  the  first  4 
months  of  the  year  to  harvest  pollock  in 
spawning  aggregations.  However, 
midwater  trawl  gear  can  be  rigged  at 
other  times  to  catch  fish  very  close  to 
the  sea  bottom,  for  example,  pollock  in 
more  dispersed  feeding  schools  during 
the  summer.  The  bycatch  rates  of 
midwater  gear  operated  close  to  the 
bottom  may  be  significantly  greater  than 
when  the  gear  is  operated  higher  in  the 
water  column.  As  such,  there  is  no  way 
for  NOAA  to  verify  whether  any 
particular  midwater  trawl  is  being 
operated  at  a  depth  that  will  minimize 
its  bycatch.  Bycatch  data  from  an  on- 
board observer  could  indicate  that  at 
certain  times  a  midwater  trawl  probably 
was  fishing  very  close  to  the  bottom 
relative  to  other  times,  but  this  would 
involve  "after-the-fact"  reconstruction 
of  fishing  behavior.  Hence,  regardless  of 
the  presence  of  observers,  NOAA  has 
no  way  of  being  certain  that  midwater 
trawl  gear  will  not  also  catch  crabs  and 
halibut.  Therefore,  the  Secretary  is  not 
modifying  the  constraint  on  using 
midwater  trawl  gear  in  the  closed  area. 
Although  closed  areas  force  fishing 
activities  to  relocate  to  other  areas. 
NOAA  is  convinced  that  closure  of  the 
area  will  not  prevent  or  significantly 
impede  attainment  of  the  allowable 
harvest  of  groundfish. 

The  emergency  interim  rule  does  not 
impose  the  Council's  recommended 
overall  bycatch  limits  on  the  trawl 
fishing  industry.  The  preamble  to  the 
original  promulgation  of  the  emergency 
interim  rule  states  (at  54  FR  11379]  only 
that  the  bycatch  limits  recommended  by 
the  Council  at  its  January  1989  meeting 
would  guide  the  Secretary  in  deciding 
whether  additional  regulatory  controls 


on  bycatch  are  warranted.  This  does  not 
necessarily  imply  automatic  closure  of 
other  areas  when  the  recommended 
bycatch  limits  are  attained.  A  flnat 
decision  by  the  Secretary  on  whether  to 
approve  and  implement  the  Council's 
recommended  bycatch  limits  in 
Amendment  12a  must  be  made  by  July  7. 
1989. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries.  Foreign  fishing. 

50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  9, 198a 
James  E.  Douglas.  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  611  is  amended 
as  follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.,  18  U.S.C. 
971  et  seq.,  22  U.S.C.  1971  et  seq..  and  16 
U.S.C.  1361  et  seq. 

9611.93    [Amended] 

2.  In  S  611.93.  the  effective  date  for 
which  paragraph  (c)(2)(ii)  was  amended 
by  temporarily  suspending  paragraphs 
(F)  and  (G)  and  temporarily  adding  new 
paragraphs  (H)  and  (I)  should  be  revised 
to  read  June  13. 1989  until  September  11. 
1989. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 
$675.7    (Amefwledl 

4.  In  S  675.7,  the  effective  date  for 
which  paragraph  (c)  is  temporarily 
added,  is  revised  to  read  June  13. 1989 
until  September  11. 1989. 

9675.22    [Amended] 

5.  The  effective  date  for  which 

9  675.22  is  temporarily  added  should  be 
revised  to  read  June  13, 1989  until 
September  11. 1989. 

[FR  Doc  89-14143  Filed  6-9-^9;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  51 
[Docket  No.  FV-8S-205] 

Shelled  Pistactilo  Nuts;  Grade 
Standards 

AGENCY:  Agricultural  Mariceting  Service. 
USDA. 

ACTION:  Proposed  rule. 


IMI 


summary:  This  rule  proposes  the 
establishment  of  voluntary  United 
States  Standards  for  Grades  of  Shelled 
Pistachio  Nuts.  The  California  Pistachio 
Association,  an  industry  group,  has 
requested  the  U.S.  Department  of 
Agriculture  to  develop  these  standards. 
One  purpose  of  the  standards  would  be 
to  provide  a  common  trading  language 
for  this  product.  The  Agricultural 
Marketing  Service  (AMS).  in 
cooperation  with  industry,  has  the 
responsibility  to  develop  and  maintain 
current  U.S.  grade  standards. 

DATE:  Comments  must  be  postmarked  or 
courier  dated  on  or  before  August  14, 
1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  vmtten  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
dublicate  to  the  Standardization 
Section,  Fresh  Products  Branch.  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  Room  2056 
South  Building,  Washington,  DC  20090- 
6456.  Comments  should  make  reference 
to  the  date  and  pa^e  number  of  this 
issue  of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours. 

FOR  FURTHER  NfFORMATKM  CONTACT: 

Thomas  G.  Gambill,  at  the  above 
address  or  call  (202)  447-2185. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 


Regulation  1512-1  and  has  been 
designated  as  "nonmajor." 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  for  establishment  of  U.S. 
Standards  for  Grades  of  Shelled 
Pistachio  Nuts  will  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to 
large  businesses.  In  addition,  the 
standards  are  voluntary,  so  members  of 
the  pistachio  nut  industry  need  not  have 
their  product  certified  under  these 
standards,  thereby  incurring  no  costs  at 
aU. 

The  U.S.  pistachio  nut  industry  began 
in  California  in  the  late  1960's  and  early 
1970's  with  the  planting  of  several 
thousand  acres  of  pistachio  trees. 
Production  began  in  1977  and  the  first 
true  commercial  harvest  of  17.2  million 
pounds  occurred  in  1979.  Since  that 
time,  U.S.  production  has  increased 
dramatically.  In  1974.  Iran.  Turkey,  and 
Syria  accounted  for  96  percent  of  the 
world  pistachio  crop.  Eight  years  later, 
the  U.S.  industry  harvested  43.4  million 
pounds,  a  record  32  percent  of  world 
production.  The  U.S.  harvest  increased 
to  63.1  million  pounds  in  1984  and 
according  to  the  California  Pistachio 
Commission  production  is  expected  to 
grow  to  92  million  or  more  pounds  in 
1990. 

The  U.S.  industry  began  working 
toward  a  uniform  trading  language  in 
the  form  of  industry  standards  as  early 
as  1977.  However,  these  standards  were 
subject  to  frequent  changes,  were  not 
used  industry  wide,  and  were  not 
recognized  internationally.  In  late  1981, 
the  California  Pistachio  Association 
formally  asked  the  U.S.  Department  of 
Agriculture  (USDA)  to  develop  U.S. 
Standards  for  Grades  of  Pistachio  Nuts 
in  the  Shell.  A  Final  Rule  was  published 
in  the  Federal  Register  and  the  United 
States  Standards  for  Grades  of  Pistachio 
Nuts  in  the  Shell  (7  CFR  51.2540— 
51.2546]  became  effective  on  August  4. 
1986. 

In  1988,  the  California  Pistachio 
Association  requested  the  USDA  to 
develop  U.S.  Standards  for  Grades  of 


Shelled  Pistachio  Nuts  based  on  a 
proposal  developed  by  their  Grades  and 
Standards  Committee.  According  to  the 
association,  the  demand  for  pistachio 
kernels  is  constantly  increasing,  both  as 
a  whole  nutmeat  or  in  a  chopped  form. 
At  the  onset  of  requesting  U.S. 
standards  for  pistachio  nuts  in  the  shell, 
the  association's  intent  was  to 
eventually  request  the  development  of 
standards  for  shelled  pistachios. 

According  to  the  California  Pistachio 
Commission.  1.721,755  pounds  of 
nutmeats  were  imported  from  major 
countries  in  the  crop  year  1986-87.  U.S. 
shipments  (those  nutmeats  grown  and 
harvested  in  the  United  States)  included 
3,881,074  pounds  shipped  domestically 
and  628.560  pounds  being  exporied  for  a 
total  of  4,509,634  pounds.  Thus,  with  an 
ever  increasing  volume  of  nutmeats  and 
with  the  intent  of  developing  a  common 
trading  language  within  the  industry,  the 
California  Pistachio  Association  has 
requested  the  following  proposed  U.S. 
Standards  for  Grades  of  Shelled 
Pistachio  Nuts. 

The  proposed  standard  would 
complement  the  internal  (kernel) 
requirements  of  the  standard  for  the  in 
shell  pistachios.  The  proposed  standard 
is  worded  to  the  extent  applicable  with 
the  same  type  language  and  provisions, 
including  uniform  grade  nomenclature 
as  used  in  other  USDA  fresh  products 
standards.  The  standard  would  apply  to 
kernels  which  are  raw,  roasted,  or  in  a 
salted  state.  Provisions  would  include 
grades,  tolerances,  application  of 
tolerances,  sizes,  definitions,  qualifying 
terms  and  average  moisture  content  The 
standard  provides  for  three  grades.  U.S. 
Fancy.  U.S.  No.  1,  and  U.S.  No.  2.  In   ' 
addition  to  providing  tolerances  for 
damage,  serious  damage,  and  foreign 
material  in  each  of  the  three  grades,  four 
different  size  designations  have  been 
created  for  whole  kernels,  whole  and 
broken  kernels,  large  pieces,  and  small 
pieces. 

The  following  are  the  proposed 
voluntary  United  States  Standards  for 
Grades  of  Shelled  Pistachio  Nuts. 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fruits,  vegetables,  and  other 
products  (Inspection,  certification,  and 
standards). 
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PART  51— [AMENDED] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  SI  continues  to  read  as  follows: 

Authority:  Sees.  203.  205,  60  Stat.  1067,  at 
amended.  1080  at  amended  |7  U.S.C  1622. 
1624). 

2.  By  adding  a  new  subpart,  Subpart — 
United  States  Standards  for  Grades  of 
Shelled  Pistachio  Nuts,  as  follows: 

This  action  would  provide  standards 
in  accordance  with  the  provisions  of  the 
Agricultural  Marlceting  Act  of  1946  [7 
U.S.C.  1621  et  8eq.\  so  that  the 
agricultural  products  would  be  marlceted 
to  the  best  advantage,  that  trading 
would  be  facilitated  and  the  consumers 
would  be  able  to  obtain  the  quality 
product  they  desire. 


Subpert— United  State*  Standvd  tor 
flriflea  of  fltieied  nstichlo  Ntiti 


Sm. 

51.2555 

General. 

51.2556 

Grades. 

51.2557 

Tolerancet. 

51.2556 

Application  of  tolerancet. 

51.2550 

Size. 

51.2500 

Definition*. 

51.2561 

Qualifying  terms. 

51.2562 

Average  moitture  content. 

t91.2S5« 

(a)  Compliance  with  the  provisions  of 
these  standards  shall  not  excuse  failure 
to  comply  with  provisions  of  applicable 
Federal  or  State  laws. 

(b)  These  standards  are  applicable  to 
pistachio  kernels  which  may  be  in  a 
raw,  roasted,  or  salted  state:  or  in  any 
combination  thereof.  However,  nuts  of 
obviously  dissimilar  forms  shall  not  be 
commingled. 

(51.2656    Grade*. 

(a)  "U.S.  Fancy."  "U.S.  No.  1,"  and 
"U.S.  No.  2"  consist  of  pistachio  kernels 
which  meet  the  following  basic 
requirements: 

(1)  Well  dried,  or  very  well  dried 
when  specifled  in  connection  with  the 
grade. 

(2)  Free  from: 

(i)  Foreign  material,  including  in-shell 
nuts,  shells,  or  shell  fragments. 

(3)  Free  from  damage  by: 
(i)  Minor  mold: 

(ii)  Immature  kernels: 
(iii)  Spotting:  and, 
(iv)  Other  defects. 

(4)  Free  from  serious  damage  by: 
(i)  Mold; 

(ii)  Minor  insect  or  vertebrate  injury: 
(iii)  Insect  damage: 
(iv)  Rancidity: 
(v)  Decay;  and. 


(vi)  Other  defects. 

(81.2867   Toleranoee. 

(a)  In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling, 
the  tolerances,  by  weight,  in  Table  I  are 
provided. 

Table  I 


Fadore  (loiecanoM 
t>y«»«gM) 


(a)  Oamaga. 
(b)S«riout 


(1) 
Oamaga 
Ondudadin 

tbl) 

(c)  Foreign  Material. 


U.& 
fancy 


2.0 
1.5 


.3 
.03 


U.S.Na 
1 


2.0 


.4 
OS 


U.&Na 

2 


3.0 
2.5 


.5 

.1 


(51.2586    AppNcation  of  toierancee. 

The  tolerances  for  the  grades  apply  to 
the  entire  lot  and  shall  be  based  on  a 
composite  sample  representative  of  the 
lot.  Any  container  or  group  of  containers 
which  have  kernels  obviously  different 
in  quality  or  size  from  those  in  the 
majority  of  containers  shall  be 
considered  a  separate  lot  and  shall  be 
sampled  separately. 

(51.2559    Sit*. 

(a)  Kernels  may  be  considered  as 
meeting  the  size  designations  as 
specified,  provided  they  meet  the 
applicable  percentage  requirements  in 
either  paragraph  (a)  (1).  (2).  (3).  or  (4)  of 
this  section. 

(1)  Whole  Kernels:  80  percent  or  more 
by  weight  shall  be  whole  kernels,  and 
further  provided  that  not  more  than  5 
percent  of  the  total  sample  shall  pass 
through  a  *V«4  inch  round  opening, 
including  not  more  than  1  percent  of 
which  shall  pass  through  a  V^*  inch 
round  opening. 

(2)  Whole  and  Broken  Kernels:  40 
percent  or  more  by  weight  shall  be 
whole  kernels,  and  further  provided  that 
not  more  than  15  percent  of  the  total 
sample  shall  pass  through  a  '%4  inch 
round  opening,  including  not  more  than 
2  percent  of  which  shall  pass  through  a 
V64  inch  round  opening. 

(3)  Large  Pieces:  Portions  of  kernels  of 
which  not  more  than  10  percent  will 
remain  on  a  *%«  inch  round  opening 
and  further  provided  that  not  more  than 
20  percent  of  the  total  sample  shall  pass 
through  a  '%4  inch  round  opening, 
including  not  more  than  2  percent  of 
which  shall  pass  through  a  Ve4  inch 
round  opening. 

(4)  Small  Pieces:  Portions  of  kernels  of 
which  not  more  than  10  percent  will 
remain  on  a  '%4  inch  round  opening 


and  further  provided  that  not  more  than 
3  percent  of  the  total  sample  shall  pass 
through  a  %*  inch  round  opening. 

(51.2560    Definitions. 

(a)  "Well  dried"  means  the  kernel  is 
firm  and  crisp. 

(b)  "Very  well  dried"  means  the 
kernel  is  Hrm  and  crisp  and  the  average 
moisture  content  of  the  lot  does  not 
exceed  7  percent  or  lower  levels,  if 
specified  (See  (  51.2562). 

(c)  "Foreign  material"  means  leaves, 
sticks,  in-shell.  shells  or  pieces  of  shells, 
dirt,  or  rocks.  No  allowable  tolerances 
for  metal  or  glass. 

(d)  "Damage"  means  any  specific 
defect  described  in  paragraph  (d)  (1) 
through  (3)  of  this  section  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  defects,  which 
materially  detracts  from  the  appearance 
or  the  edible  or  marketing  quality  of  the 
individual  kernel  or  of  the  lot.  (For 
tolerances,  see  (  51.2557.  Table  I). 

(1)  "Minor  white  or  gray  mold"  is 
mold  that  is  not  readily  noticeable  on 
the  kernel  and  which  can  be  easily 
rubbed  off  with  the  fingers. 

(2)  "Immature  kernels"  are 
excessively  thin  kernels. 

(3)  "Kernel  spotting"  refers  to  dark 
brown  or  dark  gray  spots  aggregating 
more  than  one-eighth  of  the  surface  of 
the  kernel. 

(e)  "Whole  kernel"  means  %  of  a 
kernel  or  more. 

(f)  "Serious  damage"  means  any 
specific  defect  described  in  paragraph 
(f)  (1)  through  (5)  of  this  section,  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
seriously  detracts  from  the  appearance 
or  the  edible  or  marketing  quality  of  the 
individual  kernel  or  of  the  lot.  (For 
tolerances  see  S  51.2557  Table  I). 

(1)  "Mold"  which  is  readily  visible  on 
the  kernel. 

(2)  "Minor  insect  or  vertebrate  injury" 
means  the  kernel  shows  conspicuous 
evidence  of  feeding  on  the  kernel. 

(3)  "Insect  damage"  is  an  insect, 
insect  fragment,  web,  or  frass  attached 
to  the  kernel.  No  live  insects  shall  be 
permitted. 

(4)  "Rancidity"  means  the  kernel  is 
distinctly  rancid  to  taste.  Staleness  of 
flavor  shall  be  classed  as  rancidity. 

(5)  "Decay"  means  any  portion  of  the 
kernel  is  decomposed. 

(51.2561    Quailfying  tenn*. 

The  following  terms  may  be  used 
individually,  or  in  combination,  to 
qualify  the  U.S.  grade: 
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(a)  "Salted"— the  kernels  have  had 
salt  or  a  salt  substitute  added. 

(b)  "Roasted" — the  kernels  have  been 
cooked  to  alter  the  flavor  intentionally. 

(c)  "Raw" — the  kernels  have  not  been 
cooked. 

§  51.2S62    Average  moistur*  content 

(a)  Determining  average  moisture 
content  of  the  lot  is  not  a  requirement  of 
the  grades,  except  when  kernels  are 
specified  as  "very  well  dried."  It  may  be 
carried  out  upon  request  in  connection 
with  grade  analysis  or  as  a  separate 
determination. 

(b)  Kernels  shall  be  obtained  from  a 
randomly  drawn  composite  sample. 
Official  certification  shall  be  based  on 
the  air-oven  method  or  other  officially 
approved  methods  or  devices.  Results 
obtained  by  methods  or  devices  not 
officially  approved  may  be  reported  and 
shall  include  a  description  of  the  method 
or  device  and  owner  of  any  equipment 
used. 

Dated:  June  6, 1969. 
Kenneth  C.  Claytoii. 

Acting  Administrator. 

[FR  Doc.  89-14137  Filed  6-13-89;  8:45  am] 

BIUJNO  COOE  3410-03-H 


7  CFR  Part*  905  and  928 
[Docicet  No.  FV-69-049] 

Expenses  and  Assessment  Rates  for 
ttie  Marketing  Orders  Covering 
Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  hi  Florida,  and 
Papayas  Grown  in  Hawaii 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing 
Orders  Nos.  905  and  928  for  the  1989-90 
fiscal  year  for  each  marketing  order 
program.  These  proposed  expenditures 
and  assessment  rates  are  needed  by  the 
administrative  committees  established 
under  these  orders  to  pay  program 
expenses  and  collect  assessments  from 
handlers  to  pay  those  expenses.  The 
proposed  action  would  enable  these 
committees  to  perform  their  duties  and 
the  programs  to  operate. 
date:  Comments  must  be  received  by 
June  26. 1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  rule  to:  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-8,  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 


they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Nos. 
905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida;  and  928  (7  CFR  Part  928) 
regulating  the  handling  of  papayas 
grown  in  (Hawaii.  These  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos,  and  122 
handlers  of  Hawaiian  papayas  subject 
to  regulations  under  their  respective 
orders,  and  approximately  13,000 
orange,  grapefruit,  tangerine,  and 
tangelo  producers  in  Florida,  and  344 
papaya  producers  in  Hawaii.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
A  minority  of  the  Florida  citrus 


handlers,  and  the  majority  of  the 
Hawaiian  papaya  handlers  and  Florida 
citrus  and  Hawaiian  papaya  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  administered  by 
the  U.  S.  Department  of  Agriculture 
(Department)  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative.committee  and  submitted 
to  the  Department  for  approval.  The 
meml)er8  of  administrative  committees 
are  handlers  and  producers  of  the 
regulated  commodities.  They  are 
familiar  with  the  committees'  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meeting.  Thus,  all  directly  ejected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  administrative  committee  is 
derived  by  dividing  anticipated 
expenses  by  the  expected  shipments  of 
the  commodity  (e.g..  pounds,  tons, 
boxes,  cartons,  bushels,  etc).  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Citrus  Administrative  Committee 
(CAC)  met  on  April  18, 1989,  and 
unanimously  reconunended  a  1989-90 
Jbudget  with  expenditures  of  $185,000, 
'compared  with  $190,000  budgeted  for 
1988-89.  The  proposed  1989-90 
expenditures  are  comparable  to  those 
for  1988-89,  except  that  CAC  travel 
costs  are  expected  to  be  substantially 
lower  next  year. 

The  CAC  also  unanimously 
reconmiended  a  198^-90  assessment  rate 
of  $0.0027  per  %  bushel  carton, 
compared  with  the  1988-89  assessment 
rate  of  $0003.  Assessment  income  for 
1989-90  is  expected  to  total  $162,000. 
based  on  shipments  of  60.000,000 
cartons  of  fresh  oranges,  grapefruit, 
tangerines,  and  tangelos.  Interest 
income  is  estimated  at  $8,000,  while  an 
estimated  $15,000  will  be  drawn  from 
the  CAC's  reserve. 

The  Papaya  Administrative 
Committee  (PAC)  met  on  April  28. 1989. 
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and  unanimously  recommended  a  1989- 
90  budget  with  expenditures  of  $814,030, 
compared  with  $743,360  budgeted  for 
198&-69.  Most  proposed  expenditure 
items  for  1989-M  are  higher  than  those 
for  1988-89.  reflecting  for  the  most  part 
inflationary  price  increases.  Major 
proposed  expenditure  items  in  the  1989- 
90  budget  are  $400,000  for  advertising 
and  promotion,  including  $200,000  for 
mainland  promotion,  $50,000  for  Hawaii 
promotion,  $128,280  for  Japanese 
promotion,  and  $23,280  for 
contingencies.  Research  and 
development  expenditures  are  projected 
at  $60,000.  The  advertising,  promotion, 
and  research  projects  will  be  submitted 
for  approval  as  soon  as  they  are  fully 
evaluated  and  after  the  budget  has  been 
approved.  Most  of  the  remaining 
expenditure  items,  totaling  $354,030,  are 
for  program  administration  and 
management  activities  related  to  the 
advertising  and  promotional  effort. 

The  PAC  also  unanimously 
recommended  a  1989-90  assessment  rate 
of  $0.0065  per  pound  of  shipped  fresh 
papayas,  compared  with  the  1988-89 
assRssment  rate  of  $0,007  per  pound. 
PAC  income  for  1989-00  is  expected  to 
amount  to  $904,230,  with  assessment 
income  estimated  at  $595,000,  based  on 
shipments  of  7a000,000  pounds  of  fresh 
papayas.  Additional  estimated  income 
includes  promotional  grants  of  $200,000 
from  the  Hawaii  Department  of 
Agriculture,  and  of  $83,360  from  the 
USDA's  Foreign  Agricultural  Service. 
Other  income  includes  $7,000  from  the 
Japan  Inspection  Program.  $15,000  from 
the  Japan  Trade  Show,  $13,470  from  the 
University  of  Idaho,  and  $10,400  from 
miscellaneous  sources  including 
interest.  Projected  1989-00  income  over 
expenses  ($90,200)  is  intended  to 
increase  the  PAC's  relatively  low 
operating  reserve,  projected  at  only 
$28,874  on  July  31. 1989. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  o^set  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budgets  and  assessment  rate 
approvals  for  these  programs  need  to  be 
expedited.  The  committees  need  to  have 
sufficient  funds  to  pay  their  expenses. 


which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Parts  905  and 
928 

Marketing  agreements  and  orders, 
oranges,  grapefruit,  tangerines,  tangelos 
(Florida),  papayas  (Hawaii). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  new 
SS  905.228  and  928.219  be  added  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Parts  905  and  928  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  at 
amended:  7  U.S.C.  eOl-674. 

2.  New  ;  S  905.228  and  92a219  are 
added  to  read  as  follows: 

PART  905-ORANGES,  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

9905.228    ExpencM  and  iMMsment  rate. 

Expenses  of  $185,000  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0027  per  %  bushel  carton  of 
assessable  fruit  is  established  for  the 
fiscal  year  ending  July  31, 1990. 

PART  929-PAPAYAS  GROWN  IN 
HAWAII 

I928.219    Expena—  and  a—— mtit  rata. 

Expenses  of  $814,030  by  the  Papaya 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0085  per  pound  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30. 1990.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated  June  9. 1988. 
WUliam  |.  Doyle. 

Associate  Deputy  Director.  Fruit  and 

Vegetable  Division. 

[PR  Doc.  89-14109  Filed  6-13-89: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fedarai  Aviation  Adminiatration 

14  CFR  Part  39 

IDockat  Na  89-MM-80-AD] 

AirwortNnaaa  Diractivaa;  Boeing  of 
Canada,  Ltd.,  da  Havilland  Divialon, 
Modal  DHC-8-100  Sariea  Airplanea 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  de  Havilland  Model  DHC-B- 
100  series  airplanes,  which  would 
require  modiHcation  of  the  propeller 
alternate  feather  system.  This  proposal 
is  prompted  by  a  report  of  inadvertent 
operation  of  both  alternate  feather 
switches  in  lieu  of  the  standby  hydraulic 
pressure  switches.  This  condition,  if  not 
corrected,  could  lead  to  unexpected  loss 
of  thrust  and  altitude  in  a  critical  flight 
regime. 

date:  Comments  must  be  received  no 
later  than  August  1. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
80-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  of  Canada,  Ltd., 
de  Havilland  Division,  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
IY5.  Canada.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the  New 
York  Aircraft  Certification  Office.  ANB- 
174, 181  South  Franklin  Avenue.  Room 
202.  Valley  Stream.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Pat  Perrotta,  Manager,  Propulsion 
Branch.  ANE-174,  New  York  Aircraft 
Certification  Office,  Engine  and 
F>ropeller  Directorate.  Federal  Aviation 
Administration,  New  England  Region, 
181  South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-7421. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-80-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  Transport  Canada,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  de  Havilland 
Model  DHC-8-100  series  airplanes. 
There  has  been  a  report  of  inadvertent 
operation  of  both  alternate  feather 
switches  in  lieu  of  the  adjacent  standby 
hydraulic  pressure  switches,  thereby 
causing  an  unwanted  feathering  of  the 
propellers.  This  condition,  if  not 
corrected,  could  lead  to  unexpected  loss 
of  thrust  and  altitude  in  a  critical  flight 
regime. 

Boeing  of  Canada.  Ltd..  de  Havilland 
Division,  has  issued  Service  Bulletin  No. 
8-«l-10.  Revision  A,  dated  August  5, 
1988,  which  describes  procedures  for  the 
addition  of  condition  lever 
microswitches  and  their  associated 
wiring  to  the  alternate  feather  system, 
which  will  negate  the  activation  of  the 
alternate  feather  switches  unless  the 
appropriate  engine  condition  lever  has 
been  moved  to  the  feather  position. 
Transport  Canada  has  issued  Canadian 
Airworthiness  Directive  CF-88-13 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  of  the 
alternate  feather  system  in  accordance 
with  the  service  bulletin  previously 
described. 

There  are  approximately  91  Model 
DHC-8-100  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  modification  kit  would  be  provided 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 


total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $7,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97^149. 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing  of  Canada,  Ltd..  De  Havilland 

Division:  Applies  to  Model  DHG-8-100 
series  airplanes.  Serial  Numbers  1 
through  91.  certificated  in  any  category. 
Compliance  is  required  within  the  next 
400  hours  time-in-service  after  the 
effective  date  of  this  AO,  unless 
previously  accomplished. 
To  prevent  unwanted  propeller  feathering 
due  to  inadvertent  activation  of  the  alternate 
feather  switches,  accomplish  the  following: 

A.  Modify  the  alternate  feather  system  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  of  Canada,  Ltd.,  de 
Havilland  Division,  Service  Bulletin  No.  8-61- 
la  Revision  A,  dated  August  5. 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time  which 


provides  an  acceptable  level  of  safety,  may 
t)e  used  when  approved  by  the  Manager, 
New  YoA  Aircraft  Certification  OfTice.  FAA 
New  England  Region,  Engine  and  Propeller 
Directorate. 

NotK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

C.  Special  flight  permits  may  t)e  issjed  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fit)m  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada.  Ltd..  de 
Havilland  Division,  Garratt  Boulevard, 
Dowiuview,  Ontario  M3K  lYS,  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  FAA,  New 
England  Region,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
Yoric. 

Issued  in  Seattle.  Washington,  on  June  2. 
1989. 
Danell  M.  Psderson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-14086  Filed  6-13-89;  8:45  am] 

nUMQ  CODE  4t1«-tS-« 


14  CFR  Part  39 

IDocket  No.  •»-NM-4e-AO] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  CF6-45  or  CF6- 
50  Engines 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes  equipped  with  General 
Electric  CF6-45  or  CF6-50  engines, 
which  would  require  repetitive  visual 
inspections  of  the  thrust  control  cables 
near  the  idler  pulleys  for  wear  and 
strand  separation,  and  cable 
replacement  until  incorporation  of  a 
pressure  attenuator  to  the  engine  driven 
hydraulic  pump.  This  proposal  is 
prompted  by  reports  of  throttle  control 
cable  strand  separation  and  wear  due  to 
chafing.  This  condition,  if  not  corrected. 
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could  lead  to  total  cable  rupture, 
resulting  in  uncommanded  engine  thrust. 
DATE:  Conunents  must  be  received  no 
later  than  August  1. 1969. 
AOORCMEt:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Adminlstratiua  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NVl- 
48-AD.  17900  Pacific  Highway  South.  C- 
66966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle.  Washington,  or 
the  Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Rsgion,  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  nnrrHCN  information  contact. 
Mr.  Sulmo  Mariano.  Propulsion  Branch. 
ANM-140&  telephone  (206)  431-1972. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
9818a 

SUPPLEIMCNTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  talcing  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-48-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


Discussion:  There  have  been  reports 
of  throttle  control  cable  strand 
separation  and  wear,  due  to  chafing,  on 
certain  Boeing  Model  747  airplanes. 
Investigation  has  revealed  that  the 
primary  reason  for  control  cable  chafing 
is  vibrations  transmitted  through  the 
structure  from  the  engine-driven 
hydraulic  pump  on  airplanes  equipped 
with  General  Electric  CF6-45  and  -50 
engines.  The  incorporation  of  a 
hydraulic  attenuator  on  the  engine 
driven  hydraulic  pump  will  reduce 
pressure  pulsations,  thus  reducing  the 
wear  on  the  control  cables.  Failure  of  an 
engine  control  cable  could  result  in  loss 
of  control  of  the  engine  thrust. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
76A2071.  Revision  1,  dated  January  26, 
1989,  which  describes  procedures  for 
repetitive  visual  inspections  of  the  thrust 
control  cables  near  the  idler  pulleys  for 
strand  separation  and  wear,  and  cable 
replacement,  if  needed.  The  service 
bulletin  also  describes  terminating 
action  for  the  infections,  consisting  of 
installations  of  a  pressure  attenuator 
and  attaching  hardware  to  the  engine 
driven  hydraulic  pump. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
^ame  type  design,  an  AD  is  proposed 

^hich  would  require  repetitive  visual 
V  inspections  of  the  engine  control  cables 

"^fer  strand  separation  and  wear,  and 
cable  replacement,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described.  Installation  of  a 
pressure  attenuator  and  attaching 
hardware  to  the  engine  driven  hydraulic 
pump  would  be  required  within  one  year 
after  the  effective  date  of  this  AD,  and 
would  terminate  the  requirements  for 
the  repetitive  inspections. 

There  are  appro.timately  132  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  6  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  14 
manhours  to  accomplish  the  required 
actions,  and  the  average  labor  cost  will 
be  $40  per  manhour.  Cost  of  parts  is 
estimated  at  $3,870  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $26,580. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  »vith  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  F*olicies 
and  Procedures  (44  FR  11034;  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
(anuary  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747  series 

airplanes,  equipped  with  General  Electric 
CF6-45  and  CFe-50  engines,  listed  in 
Boeing  Alert  Service  Bulletin  747- 
76A2071,  Revision  1.  dated  January  28, 
1966.  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  eliminate  the  potential  for 

uncommanded  thrust  operation  due  to  engine 

control  cable  rupture,  accomplish  the 

following: 

A.  Within  the  next  60  days  or  450  flight 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  visually  inspect  the 
thrust  control  cables  near  the  idler  pulley  for 
wear  and  strand  separation,  in  accordance 
with  the  accomplishment  instructions  of 
Boeing  Alert  Service  Bulletin  747-76A2071, 
Revision  1.  dated  January  26, 1989.  If  wear  or 
strand  separation  is  identiHed.  replace  the 
cable  prior  to  further  flight,  in  accordance 
with  the  service  bulletin.  Repeat  the 
inspection  at  intervals  not  to  exceed  600 
flight-hours. 

B.  Within  one  year  after  the  effective  date 
of  this  AO,  install  a  pressure  attenuator  and 
attaching  hardware  to  the  engine-driven 
hydraulic  pump  in  accordance  with  the 
accomplishment  instructions  of  Service 
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Bulletin  747-76A2071.  Revision  1.  dated 
January  26. 1989.  This  installation  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seatde  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  June  2, 
1989. 

Dairell  M.  Pedersoo, 

Acting  Manager,  Transport  Aiipiane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-14087  Filed  6-13-e9;  8:45  am] 
HUMG  COOS  4t10-1MI 


14  CFR  Part  39 

[Dodcet  Na  S9-NM-82-A0] 

Airwortfilness  Directives;  Foklcer 
Model  F-27  Series  Airplanes. 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-27 
series  airplanes,  which  currently 
requires  a  revision  to  the  Limitations 
Section  of  the  Airplane  Flight  Manual 
(AFM)  restricting  the  maximum 
turbulent  air  penetration  airspeed  for 
certain  airplanes,  and  installation  of  a 
placard  to  this  effect  near  each  airspeed 
indicator.  That  action  was  prompted  by 
a  report  of  improper  heat  treatment  of 
the  wing  structure,  resulting  in  a 
reduction  of  the  strength  of  the  skin 
splice  at  Wing  Station  7900.  This 
condition,  if  not  corrected,  could  lead  to 


reduced  structural  capability  of  the 
wing.  This  action  would  require  a  one- 
time inspection  of  the  splice  parts  at 
Wing  Station  7915,  and  repair  if 
necessary.  This  proposal  is  prompted  by 
the  development  of  a  repair  procedure  to 
reinforce  unsatisfactory  splice  parts  at 
Wing  Station  7915. 

DATES:  Comments  must  be  received  no 
later  than  August  1, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal        i 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89- 
NM-82-AD,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
Soutii,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  SeatUe, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1978. 
Maihng  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-«8966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
nimiber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  8]}ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 


must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  a&-NM-82-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  On  January  18, 1989,  the 
FAA  issued  AD  88-17-02  Rl, 
Amendment  39-6127  (54  FR  4769: 
January  31. 1989),  applicable  to  Fokker 
Model  F-27  series  airplanes,  to  require  a 
revision  to  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM) 
restricting  the  maximum  turbulent  air 
penetration  airspeed  for  certain 
airplanes,  and  installation  of  a  placard 
to  this  effect  near  each  airspeed 
indicator.  That  action  was  prompted  by 
a  report  of  improper  heat  treatment  of 
the  wing  structure,  resulting  in  a 
reduction  of  the  strength  of  the  skin 
splice  at  Wing  Station  7900.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  structural  capability  of  the 
wing. 

Since  issuance  of  that  AD,  Fokker  has 
developed  inspection  and  repair 
procedures,  which,  when  accomplished, 
eliminates  the  need  for  the  current 
airspeed  restriction. 

Fokker  has  issued  Service  Bulletin 
F27/57-63,  Revision  1.  dated  January  25, 
1989.  which  describes  procedures  for  a 
one-time  inspection  of  the  outerwing 
skin  splices  at  Wing  Station  7915.  and 
repair,  if  necessary.  The 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  of  the 
Netherlands,  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  88-55,  Issue  3,  dated  September 
7, 1988,  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  revise  AD  88-17-02  Rl, 
Amendment  39-6127,  to  require  a  one- 
time inspection  of  the  outer  wing  skin 
splices  at  Wing  Station  7915,  and  repair 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  described. 
This  action  would  also  terminate  the 
requirement  for  the  airspeed 
restrictions. 

It  is  estimated  that  13  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
inspection,  and  that  the  average  labor 
cost  would  be  $40  per  manhour.  The 
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required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AO  on  U.S.  operators  is 
estimated  to  be  $5,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "signincant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Pn^MMed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  M  U.S.C  1354(a).  1421  and  1423: 
49  U.S.a  10e(g)  (Revised  Pub.  L  87-449. 
lanuary  12. 1983):  and  14  CFR  11.88. 

9  39.13   (Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6127  (54  FR 
4769;  January  31. 1989),  AD  88-17-02  Rl. 
as  follows: 

Fokkar  Applies  to  Model  F-27  teriei 

airplanes,  serial  nuint>ers  10346  to  106S4. 
inclusive:  and  serial  numbers  10105  to 
10345.  inclusive,  if  retrofitted  with 
outerwing  serial  numt>er  246  or  higher 
certiricated  in  any  category.  Compliance 
is  required  at  indicated,  unless 
previously  accomplished. 
To  prevent  reduced  structural  capability  of 

the  wing,  accomplish  the  following: 
A.  Within  24  hours  after  February  IS.  1909 

(the  effective  date  of  Amendment  39-6127). 

incorporate  the  following  into  the  Limitations 


Section  of  the  Airplane  Flight  Manual  (AFM). 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"For  aiiplanes  operating  at  weights  over 
32.000  lbs.:  Speed  Limitation  V^:  165  KIAS 
(168  KTS  CAS)" 

B.  Within  24  hours  after  February  15, 1989 
(the  effective  date  of  (Amendment  39-6127), 
install  a  placard  near  each  airspeed 
indicator,  stating  the  following: 

FOR  AIRPLANES  OPERATING  AT 
WEIGHTS  OVER  SS4M  LBS.:  SPEED 
LIMITATION  v.:  16S  HAS  (168  KTS  CAS) 

C.  Within  six  months  after  the  effective 
date  of  this  amendment,  perform  a  one-time 
inspection  of  the  splice  parts  at  Wing  Station 
7915,  in  accordance  with  the  Accomplishment 
Instructions,  Part  1.  of  Fokker  Service  Bulletin 
F27/57-e3.  Revision  1,  dated  January  25, 1989. 

1.  If  no  defective  splice  parts  are  foimd. 
and  if  the  structural  strength  of  the  wing 
splice  is  determined  to  be  satisfactory  in 
accordance  with  the  limits  specified  in  the 
service  bulletin,  no  further  action  is  required. 
The  airspeed  restriction  required  by 
paragraphs  A.  and  B..  above,  is  no  longer 
required,  and  the  AFM  limitation  and  placard 
may  be  removed. 

2.  If  defective  splice  parts  are  found  or  if 
the  structural  strength  of  the  wing  splice  is 
determined  to  be  unsatisfactory  in 
accordance  with  the  limits  specified  in  the 
service  bulletin,  within  one  year  after  the 
effective  date  of  this  amendment  reinforce  all 
unsatisfactory  sphce  parts  at  Wing  Station 
7915  in  accordance  with  the  Accomplishment 
Instructions.  Part  2,  of  Fokker  Service  Bulletin 
P27/57-63.  Revision  1,  dated  January  25, 1969. 
Following  this  modification  and  a 
determination  that  the  wing  splice  strength  is 
satisfactory,  the  airspeed  restriction  required 
by  paragraphs  A.  and  B.,  above,  is  no  longer 
required,  and  the  AFM  limitation  and  placard 
may  be  removed. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Ina, 
1199  N.  Fairfax  Street,  Alexandria, 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 


Issued  in  Seattle,  Washington,  on  June  2, 
1988. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  89-14068  Filed  6-13-89:  8:45  amj 
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14  CFR  Part  39 

(Docket  Na  es-MM-ltl-AO] 

Alrworttilnees  Directlvee;  SAAB-Scania 
AB  Model  SF-340A  Series  Airplane* 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  SAAB-Scania  AB  Model  SF- 
340A  series  airplanes,  which  would 
require  installation  of  a  modified  engine 
electrical  control  unit  (ECUJ.  This 
proposal  is  prompted  by  two  reports  of 
engine  failure  during  takeoff  and  the 
subsequent  failure  of  the  autocoarsen 
system  to  coarsen  the  propeller  on  the 
failed  engine  due  to  torque  spikes  from 
the  ECU.  This  condition,  if  not  corrected, 
could  lead  to  high  propeller  drag  on  the 
failed  engine  side  of  the  airplane  and 
loss  of  climb  performance. 

DATES:  Comments  must  be  received  no 
later  than  August  1, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
191-AD,  17900  Pacific  Highway  South, 
0-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  SAAB — Scania,  Aircraft 
Division,  S.581B8.  Linkoping,  Sweden. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Mark  Quam,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1978. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stumped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  88-NM-191-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  The  Luftfartsverket  (LFVJ. 
which  is  the  airworthiness  authority  of 
Sweden,  in  accordance  with  existing 
provisions  of  a  bilateral  airworthiness 
agreement,  has  notified  the  FAA  of  an 
unsafe  condition  which  may  exist  on 
certain  SAAB-Scania  Model  SF-340A 
series  airplanes.  There  have  been  two 
reports  of  engine  failure  during  takeoff, 
and  the  subsequent  failure  of  the 
autocoarsen  system  to  coarsen  the 
propeller  on  the  failed  engine.  The 
failure  of  the  autocoarsen  system  has 
been  attributed  to  spurious  signals 
(torque  spikes)  being  introduced  from 
the  engine  electrical  control  unit  (ECUJ 
when  the  power  lever  is  retarded  below 
64  degrees.  This  condition,  if  not 
corrected,  could  lead  to  high  propeller 
drag  on  the  failed  engine  side  of  the 
airplane  and  loss  of  climb  performance. 

General  Electric  (GE)  Aircraft  Engines 
has  issued  Service  Bulletin  74-16,  dated 
March  22, 1989,  which  describes 
procedures  for  installation  of  a  modified 
engine  ECU  which  eliminates  the  torque 
spikes. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  the 


installation  of  a  modified  ECU.  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  79  airplanes  of  U.S. 
regisUy  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  parts  will  be  furnished  by  the 
manufacturer  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$7,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (Ij 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.a  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Saab-Scania:  Apphes  to  Model  SF-340A 
series  airplanes.  Serial  Numbers 
SF340A-OO4  through  -159.  certificated  in 
any  category.  Compliance  is  required 
within  60  days  after  the  effective  date  of 
this  AD,  unless  previously  accomplished. 
;  To  prevent  high  propeller  drag  and  loss  of 
climb  performance  during  single  engine 
operation  (i.e..  one  engine  failed)  wtiile 
operating  with  the  autocoarsen  system  on. 
accomplish  the  following: 

A.  Install  modified  electrical  control  units 
(ECU),  in  accordance  with  General  Electric 
Service  Bulletin  74-16,  dated  March  22. 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note.  The  request  should  he  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  t>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania,  Aircraft 
Division.  S.58188,  Linkoping,  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  June  2. 
1989. 

Darrell  M.  Pederson, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  89-14089  Filed  6-13-69;  8:45  amJ 
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14  CFR  Part  39 

(Docket  No.  88-NM-167-AO] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe/DH/BH/HS  125 
Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

SUMMARY:  This  notice  proposes  to 
amend  an  earlier  proposed 
airworthiness  directive  (AD),  applicable 
to  certain  British  Aerospace  BAe/DH/ 
BH/HS  125  series  airplanes,  which 
would  have  required  inspection  of  the 
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elevator  mass  balance  side  plate 
assembly  and  spigot  for  corrosion,  and 
repair,  if  necessary.  This  proposal  would 
amend  the  proposal  by  clarifying  the 
accomplishment  procedures  to  ensure 
proper  modification  of  thcrelevalor 
balance  weight  structure. 
DATtS:  Comments  must  be  received  no 
later  than  July  12, 1989. 
ADomHH;  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  8d-NM- 
167-AD,  17900  Pacific  Highway  South, 
C-eaoee.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace.  PLC 
Service  Bulletin  Librarian,  P.O.  Box 
17414,  Dulles  International  Airport 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

TON  RMTHCfl  INTOMIA-nON  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-«89e6.  Seattle,  Washington 
98ie& 

tUPTLnilNTAflV  INPORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such  j 

written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 


post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  8e-NM-167-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  A  proposal  to  amend  Part 
39  of  the  Federal  Aviation  Regulations, 
which  would  have  required  inspection  of 
the  elevator  mass  balance  side  plate 
assembly  and  spigot  on  certain  British 
Aerospace  BAe/DH/BH/HS  series 
airplanes  for  corrosion,  and  repair,  if 
necessary,  was  published  as  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  December  8, 1988 
(53  FR  49555). 

That  NPRM  was  prompted  by  reports 
of  corrosion  on  the  elevator  mass 
balance  side  plate  assembly  and  the 
balance  weight  spigot.  This  condition,  if 
not  corrected,  could  lead  to 
displacement  of  the  side  plate  which 
could  cause  control  surface  interference 
and  jamming  of  flight  controls. 

Two  comments  were  received  in 
response  to  the  proposal.  Both 
commenters  agreed  with  the  initial 
inspection,  but  objected  to  the  repetitive 
inspections  at  intervals  not  to  exceed  3 
years.  Both  commenters  indicated  that 
the  maintenance  manual  requires 
follow-on  repeat  inspections  for 
corrosion  every  2,400  hours/48  months, 
and  removal  of  the  sideplate  anchor 
nuts  only  if  there  is  evidence  of 
corrosion. 

The  FAA  concurs  in  part  with  these 
comments,  and  has  determined  that 
clarification  is  necessary  regarding  the 
purpose  of  the  referenced  BAe  Service 
Bulletin  27-142,  Revision  2,  dated  June 
\  10, 1987.  One  purpose  of  the  service 
bulletin  is  to  provide  instructions  for 
inspection  of  the  elevator  mass  balance 
weight  side  plate  assembly  and  balance 
weight  spigot  for  corrosion.  The  service 
bulletin  also  describes  procedures  to 
apply  corrosion  protection  treatment 
and  to  install  corrosion  resistant  Monel 
Rivets,  Part  Number  MS9318-052,  or 
British  Standard  Specification  SP88-304 
rivets  in  the  elevator  balance  weight 
structure. 

In  consideration  of  the  comments 
received  and  the  above  discussion,  and 
since  the  unsafe  condition  which 
initially  prompted  this  rulemaking  action 
is  likely  to  exist  or  develop  on  airplanes 
of  this  model  registered  in  the  United 
States,  the  FAA  is  revising  the  proposal 
to  require  a  one-time  inspection  for 
corrosion,  and  repair,  if  necessary: 
installation  of  corrosion  protection 
treatment:  and  installation  of  corrosion 
resistant  Monel  Rivets  specified  in  the 
service  bulletin.  The  one-time  inspection 
for  corrosion  and  repair,  if  necessary,  is 
incidental  to.  and  will  be  accomplished 
when,  the  balance  weight  structure  is 


disassembled  for  installation  of  the 
corrosion  protection  treatment  and 
Monel  Rivets.  The  FAA  has  determined 
that  after  the  above  actions  are  taken, 
normal  corrosion  prevention  procedures, 
as  outlined  in  the  maintenance  manual, 
are  sufficient. 

To  provide  interested  persons  an 
opportunity  to  comment  on  the  changes 
to  this  proposal,  the  period  for  public 
comment  has  been  reopened  for  an 
additional  30  days. 

It  is  estimated  that  420  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $168,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PAFIT  3ft-( AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuUiority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 
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S  39.13    (AmwMtedl 

2.  Section  39.13  is  amended  by 
revising  the  Notice  of  Proposed 
Rulemaking.  Docket  88-NM-167-AD. 
published  in  the  Federal  Register  on 
December  8. 1988  (53  FR  49555),  FR  Doc. 
8»-28221,  as  follows: 

British  Aerospace  (BAe).  PLC:  Applies  to 
Model  BAe/DH/BH/HS  125  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished 
To  prevent  control  surface  interference  and 

jamming  of  the  flight  controls,  accomplish  the 

following: 

A.  Within  3  years  since  date  of  airplane 
manufacture  or  within  eo  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  following: 

1.  Inspect  the  elevator  mass  balance  weight 
side  plate  assembly  and  balance  weight 
spigot  for  corrosion  in  accordance  with  BAe 
Service  Bulletin  27-142,  Revision  2,  dated 
June  10, 1987.  Any  coposion  detected  as  a 
result  of  this  inspection  must  be  repaired 
prior  to  further  flight,  in  accordance  with  the 
service  bulletin. 

2.  Apply  corrosion  protection  treatment 
and  install  Monel  Rivets,  Part  Number 
MS9318-052.  or  British  Standard 
Specification  SP  88-304  rivets  in  the  elevator 
balance  weight  structure,  in  accordance  with 
BAe  Service  Bulletin  27-142.  Revision  2. 
dated  June  la  1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC. 
Service  Bulletin  Librarian,  P.O.  Box 
17414.  Dulles  International  Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Margmal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  June  2. 
1989. 

DarreU  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  89-14090  Filed  6-13-89;  8i45  amj 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  74 
f  Ordw  No.  1352-M] 

Redrew  Provision  For  Persons  of 
Japanese  Ancestry 

AOBlcv:  Department  of  Justice. 
ACTicw;  Notice  of  proposed  rulemaking. 

summary:  This  rule  establishes 
standards  and  procedures  for 
enforcement  of  section  105  of  the  Civil 
Liberties  Act  of  1988,  which  authorizes 
the  Attorney  General  to  identify,  locate, 
and  when  appropriated,  make  payments 
of  $20,000  to  eligible  individuals  of 
Japanese  ancestry  who  were  evacuated, 
relocated  or  interned  during  World  War 
II. 

DATE:  Comments  must  be  received  by 
July  14, 1989. 

ADDRESS:  Comments  should  be  sent  to 
Valerie  O'Brian.  Office  of  Redress 
Administration,  Civil  Rights  Division. 
U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20530 

Comments  received  will  be  available 
for  public  inspection  at  the  Office  of 
Redress  Administration  facility  at  1000 
Connecticut  Avenue  NW.,  Washington, 
DC  in  Suite  325  from  9:30  a.m.  to  5:30 
p.m.,  Monday  tiirough  Friday  except 
legal  holidays.  Copies  of  this  notice  will 
be  available  on  tape  for  those  with 
impaired  vision.  They  may  be  obtained 
at  the  above  address. 
FOR  nmTHER  INFORIMATION  CONTACT: 
Valerie  O'Brian,  Office  of  Redress 
Administration,  Civil  Rights  Division, 
U.S.  Department  of  Justice.  Washington. 
DC  20530;  (202)  633-5119  (Voice)  or  (202) 
786-5986  (TDD).  These  are  not  toll  free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Liberties  Act  of  1988  (Pub.  L  100-^83,  50 
U.S.C.  App.  1989b),  enacts  into  law  the 
recommendations  of  the  Commission  on 
Wartime  Relocation  and  Internment  of 
Civilians  established  by  Congress  in 
1980  (Pub.  L  96-317).  This  bipartisan 
Commission  was  established  to  review 
the  facts  and  circumstances  surrounding 
Executive  Order  Numbered  9066,  issued 
February  19, 1942,  and  the  impact  of 
such  Executive  Order  on  American 
citizens  and  permanent  resident  aliens 
of  Japanese  ancestry;  to  review 
directives  of  United  States  mihtary 
forces  requiring  the  relocation,  and  in 
some  cases,  detention  in  internment 
camps  of  these  American  citizens  and 
permanent  resident  ahens,  and  to 
recommend  appropriate  remedies.  The 
Commission  submitted  to  Congress  in 
February  1983  a  unanimous  report. 


Personal  Justice  Denied,  which 
extensively  reviewed  the  history  and 
circumstances  of  the  decisions  to 
exclude,  remove  and  then  to  detain 
Japanese  Americans  and  Japanese 
resident  aliens  from  the  West  Coast  as 
well  as  the  treatment  of  the  Aleuts 
during  Worid  War  D.  The  final  part  of 
the  Commission's  report.  Persona/ 
Justice  Denied  Part  2: 
Recommendations,  concluded  that  these 
events  were  influenced  by  racial 
prejudice,  war  hysteria,  and  a  failure  of 
political  leadership,  and  recommended 
remedial  action  to  be  taken  by  the 
Congress  and  the  President. 

On  August  10, 1988.  President  Ronald 
Reagan  signed  the  Civil  Liberties  Act  of 
1968  into  law.  The  purposes  of  the  Act 
are  to  acknowledge  and  apologize  for 
the  fundamental  injustice  of  the 
evacuation,  relocation,  and  intemmenl 
of  Japanese  Americans  and  permanent 
resident  aliens  of  Japanese  ancestry,  to 
make  restitution,  and  to  fund  a  public 
education  program  to  prevent  tlie 
recurrence  of  any  similar  event  in  the 
future. 

Section  105  of  the  Act.  50  U.S.C  App. 
1989t>-4,  assigned  the  Attorney  General 
the  responsibilities  and  duties  for  the 
restitution  provisions.  The  Attorney 
General  delegated  the  responsibilities 
and  duties  assigned  him  by  the  Act  to 
the  Assistant  Attorney  General  for  Civil 
Rights,  who.  in  turn,  established  the 
Office  of  Redress  Administration  in  the 
Civil  Rights  Division  to  carry  out  the 
execution  of  the  responsibilities  and 
duties  under  the  Act. 

The  Office  of  Redress  Administration 
(ORA)  is  t:harged  with  the 
responsibilities  of  identifying  and 
locating  persons  eligible  under  the  Act, 
without  requiring  any  application  for 
payment,  within  twelve  months  after  the 
date  of  enactment  of  the  Act  (August  la 
1988),  or  within  twelve  months  after  the 
appropriation  of  funds  necessary  to 
complete  the  identification  process.  To 
date  no  appropriations  have  been  made. 
It  was  estimated  by  the  Commission  on 
Wartime  Relocation  and  Internment  of 
Civilians  that  approximately  120.000 
American  citizens  and  permanent 
resident  ahens  of  Japanese  ancestry 
were  affected  by  the  exclusion.  Of  these, 
an  estimated  60,000  individuals  survive 
and  are  eligible  for  redress  payment 
In  its  efforts  to  identify  and  locate 
these  individuals,  the  Office  of  Redress 
Administration  has  initiated  a  highly 
publicized  outreach  program  to  the 
Japanese  American  communities  to 
encourage  those  persons  thought  to  he 
eligible  to  notify  the  Office  with 
information  concerning  their  eligibility 
and  current  residence.  On  September  19. 


1988.  the  OfTice  of  Redress 
Administration  announced  the 
establishment  of  a  toll  free  telephone 
number  and  a  U.S.  Post  Office  Box 
specifically  for  individuals  wishing  to 
ask  questions  or  volunteer  information 
concerning  their  eligibility.  This 
announcement  also  was  publicized  in 
Japanese  American  newspapers.  The 
Ofl^ice  has  also  placed  its  West  Coast 
staff  in  San  Francisco  in  order  to 
facilitate  its  outreach  efforts.  In 
addition,  the  Office  has  endeavored  to 
establish  close  working  relationships 
with  the  leaders  of  Japanese  American 
organizations,  as  well  as  religious 
groups  and  senior  citizens  associations 
in  Japanese  American  communities  to 
ensure  communicating  information  to  all 
eligible  persons. 

Section  105  of  the  Act  also  requires 
that  the  Attorney  General  must  notify 
each  eligible  individual  in  writing  as  to  a 
determination  of  eligibility,  and 
authorize  the  payment  of  $20,000,  to 
each  eligible  individual.  The  Act  states 
that  payment  will  be  made  to  eligible 
persons  in  the  order  of  the  date  of  birth. 
Therefore,  the  oldest  individual  on  the 
date  of  the  enactment  of  this  Act  or,  if 
applicable,  that  individual's  survivors, 
will  receive  payments  flrst,  until  all 
eligible  persons  have  received  payment 
in  full.  For  this  purpose,  the  Act 
specifies  that  a  total  of  $1,250,000,000  is 
to  be  placed  in  the  United  States  Civil 
Liberties  Public  Education  Fund  from 
which  payments  may  be  made,  and  no 
more  than  $500,000,000  may  be 
appropriated  in  any  one  year.  Therefore, 
not  all  payments  can  be  made  at  one 
time. 

This  proposed  regulation  in  five 
subparts  implements  section  105  of  the 
Act.  Subpart  A  states  the  Purpose  of  the 
regulation  and  defines  key  terms: 
Subpart  B  lists  the  categories  of 
individuals  determined  to  be  eligible  or 
ineligible  in  accordance  with  the  statute; 
Subpart  C  establishes  a  procedure 
through  which  the  Office  of  Redress 
Administration  will  identify  and  locate 
all  eligible  individuals:  Subpart  0 
establishes  the  procedures  for  payment: 
and  Subpart  E  establishes  an  appeals 
process  whereby  an  individual  who  is 
not  determined  to  be  eligible  by  the 
Redress  Administrator  may  petition  for 
a  reconsideration  of  the  finding. 

The  purpose  of  this  preamble  is  to 
highlight  the  following  key  issues  raised 
by  this  proposed  rule  and  spcifically 
encourage  public  comment  on  them. 

I.  Standards  of  Eligibility 

During  the  period  of  drafting  the 
proposed  regulations,  many  individuals 
and  organizations  in  the  Japanese 
American  community  contacted  the 


Civil  Rights  Division  to  ask  questions 
and  express  concern  regarding  the 
determination  of  eligibility.  In  response 
to  these  concerns  the  Division  published 
a  Notice  in  the  Federal  Register,  53  FR 
412S2  (October  20. 1988).  inviting  the 
public  to  submit  comments  during  the 
proposed  regulation's  drafting  period  on 
three  issues  that  seemed  to  be  of  major 
concern  to  the  public.  These  issues 
pertained  to  the  eligibility  of  minors  who 
were  relocated  to  Japan  between 
December  7. 1941  and  September  2. 1945. 
persons  of  Japanese  ancestry  sent  to  the 
United  Stlates  from  other  American 
republics  during  World  War  II  as  a 
result  of  international  agreements,  and 
voluntary  evacuees  who  did  not  file 
"Change  of  Residence"  cards. 

In  response  to  this  Notice,  the  Office 
of  Redress  Administration  received  one 
hundred  forty-eight  comments  regarding 
these  and  other  issues  of  eligibility,  all 
of  which  have  been  placed  for  public 
inspection  in  the  public  reading  room  of 
the  ORA  o^ce.  Some  respondents  were 
United  States  citizens  of  Japanese 
ancestry  who  were  relocated  to  Japan 
without  consent  as  minors  during  the 
war.  These  individuals  expressed  the 
belief  that  their  constitutional  rights  had 
been  violated  at  the  time,  and  to  exclude 
them  now  from  compensation  would 
brand  them  as  disloyal  Japanese 
Amreicans.  Most  other  comments 
concerned  the  plight  of  individuals  of 
Japanese  ancestry  who  were  brought  to 
the  United  States  from  other  American 
countries.  Letters  from  those  so 
interned,  and  others  who  were  not. 
generally  supported  compensation  to 
these  persons.  Comments  regarding 
voluntary  evacuees  who  did  not  file 
"Change  of  Residence"  cards,  provided 
further  evidence  that  verification  of 
these  individuals  will  need  to  be  done 
on  a  case  by  case  basis  in  order  to 
determine  if  such  persons  evacuated  as 
a  result  of  government  action.  Finally, 
the  OfRce  of  Redress  Administration 
received  letters  from  Japanese  American 
World  War  II  veterans  whose  families 
had  been  evacuated.  These  soldiers 
were  unable  to  return  to  unauthorized 
zones,  and  furthermore,  were  often 
prohibited  from  visiting  their  families  in 
relocation  centers.  These  veterans 
voiced  the  concern  that  the  Act  might 
not  include  them  as  eligible.  All  the 
comments  received  during  the  drafting 
period  have  been  placed  for  public 
inspection  in  the  public  docket  record  of 
this  proposed  regulation. 

In  drafting  the  implementation 
regulations,  the  Division  read  and 
considered  each  comment.  The 
decisions  that  the  Office  of  Redress 
Administration  made  in  response  to 
these  comments  were  not  made  on  the 


basis  of  the  number  of  commentators 
addressing  any  one  point  but  on  a 
thorough  consideration  of  the  merits  of 
the  points  of  view  expressed  in  the 
comments. 

The  first  issue  of  eligibility  is 
concerned  with  the  threshold 
requirement  that  an  eligible  person  must 
be  an  individual  of  "Japanese  ancestry.'* 
Records  of  the  evacuation  period 
indicate  that  there  were  approximately 
80  non-Japanese  who  were  interned  with 
their  Japanese  American  spouses  or 
children.  (It  is  estimated  that  perhaps  40 
such  persons  are  still  living.)  The 
Government  required  these  persons  to 
sign  a  waiver  of  their  rights  as  non- 
excluded  individuals  in  order  to 
accompany  spouses  or  children  to 
assembly  centers  and  relocation  camps. 
These  wives,  husbands  and  parents 
executed  WPC  Form  PM-7,  "Request 
and  Waiver  of  Non-Excluded  Person," 
which  requested  leave  to  accompany  a 
member  of  his  or  her  family  through  all 
the  stages  of  evacuation  and  internment 
as  if  they  were  persons  of  Japanese 
ancestry.  In  reality  these  non-Japanese 
spouses  and  parents  were  confronted  by 
a  horrifying  choice.  They  could  either 
"elect"  to  accompany  their  spouses  or 
children  throughout  the  removal  and 
internment  process,  or  chose  to  be 
separated  from  them.  In  the  event  that 
there  was  no  Japanese  parent  or  adult 
relative  to  accompany  the  child  the 
Government  policy  was  to  take  the  part- 
Japanese  child  and  place  him  or  her  in 
an  institution  and  later  transfer  the  child 
to  the  Children's  Center  under  the 
supervision  of  the  War  Relocation 
Authority  at  Manzanar.  California. 
Obviously,  every  human  instinct  would 
compel  these  parents  to  "elect" 
evacuation. 

Unfortunately,  however,  the  Civil 
Liberties  Act  of  1988  limits  an  "eligible 
individual"  in  Section  108(2)  specifically 
to  "any  individual  of  Japanese 
ancestry."  Indeed,  the  focus  throughout 
the  Act  is  on  those  of  Japanese  ancestry 
and  the  discrimination  they  suffered 
based  on  their  race.  In  light  of  the 
specificity  with  which  Congress  has 
spoken  and  its  focus  on  the  racial 
discrimination  suffered,  it  must  be 
concluded  that  the  statute  authorizes 
that  compensation  may  be  paid  only  to 
those  of  Japanese  ancestry,  and  not  to 
those  who  are  of  non-Japanese  ancestry 
but  who  were  nevertheless  interned. 

While  the  phrase  "of  Japanese 
ancestry"  in  the  Civil  Liberties  Act  of 
1988  cannot  be  interpreted  in  the 
regulation  to  include  non-Japanese 
family  members  for  purposes  of 
compensation,  it  is  undeniable  that 
these  individuals  suffered  the  very 


Federal  Register  /  Vol.  54,  No.  113  /  V.'ednesday,  June  14,  1989  /  Proposed  Rules  25293 


injury  that  the  Civil  Liberties  Act  of  1988 
is  designed  to  redress  and  compensate, 
and  that  they  should  be  compensated. 
Therefore,  the  Department  will  submit 
legislation  to  the  Congress  to  amend  the 
Civil  Liberties  Act  of  1988  to  render 
eligible  those  non-Japanese  family 
members  who  suffered  the  effects  of  the 
government's  internment  policy  by 
accompanying  their  spouses  or  children 
of  Japanese  ancestry  through  the 
evacuation  and  internment  process. 

Other  questions  regarding  internment 
pertain  to  the  "place "  of  confinement.  It 
is  clear  from  the  findings  by  the 
Commission  on  Wartime  Relocation  or 
internment  of  the  Japanese  Americans 
and  Japanese  resient  aliens  was  not  a 
single  uniform  action.  Indeed,  in  section 
108(2)(B)(i)  Congress  specifically 
included  language  to  ensure  that  the  Act 
covered  individuals  confined,  held  in 
custody,  relocated,  or  otherwise 
deprived  of  liberty  or  property  as  a 
result  of  any  action  taken  by  the  United 
States  or  its  agents  solely  on  the  basis  of 
Japanese  ancestry  during  the  period 
from  December  7, 1941  to  June  30. 1946. 
Therefore,  in  addition  to  persons 
deprived  of  liberty  or  property  solely  on 
the  basis  of  Japanese  ancestry  in 
relocation  centers  under  the  supervision 
of  the  Wartime  Relocation  Authority,  or 
in  camps  under  the  authority  of  the 
Department  of  Justice  or  the  U.S.  Army, 
others  who  were  similarly  deprived  of 
liberty  would  also  be  eligible.  This 
category  would  include  institutionalized 
persons  who  were  unable  to  evacuate 
from  the  prohibited  areas  and  were 
placed  in  the  custody  of  the  Wartime 
Relocation  Authority. 

In  addition,  some  individuals  who 
were  members  of  the  U.S.  Armed  Forces 
on  or  before  mandatory  evacuation  on 
March  31, 1942,  and  not  discharged  from 
duty  by  that  date,  and  whose  domiciles 
were  in  excluded  areas,  would  be 
determined  to  be  eligible  under  section 
108(2)(B)(i)  as  persons  "otherwise 
deprived  of  liberty  or  property"  as  a 
result  of  the  acts  enumerated  in 
subsections  (I),  (II),  and  (III).  The 
Western  Defense  Command  Public 
Proclamation  No.,  11  dated  August  18, 
1942,  excluded  all  Japanese  citizens  and 
aliens  from  Military  Area  No.  1  and  the 
California  portion  of  Military  Area  No.  2 
without  first  securing  written  permission 
of  the  Western  Defense  Command.  As  a 
result,  there  were  some  soldiers  who 
were  unable  to  re-enter  unauthorized 
zones  and  safeguard  their  property. 
Such  persons,  as  well  as  those  whose 
property  was  confiscated  by  the 
government,  were  "deprived  of 
property"  as  a  result  of  the  exclusion 
policy. 


This  issue  was  raised  in  the  Attorney 
General  Adjudication  for  the  Japanese 
American  Evacuation  Act  of  1948.  In 
Hirotoshi  Oda,  1  Adjudications  of  the 
Attorney  General  361  (No.  146-35-16597. 
November  5, 1954),  it  was  held  that 
persons  of  Japanese  ancestry  who  were 
members  of  the  Armed  Forces  and 
sustained  property  losses  as  a  result  of 
the  exclusion  policy  were  as  much 
entitled  to  compensation  under  the  Act 
as  if  they  had  been  evacuated  to 
assembly  centers  and  relocation  centers 
with  the  other  members  of  their  families. 
Therefore,  in  light  of  the  statutory 
language  of  the  Act  and  the  given 
purpose  of  the  Act,  such  persons  are 
deemed  eligible  for  redress. 

Furthermore,  some  Japanese 
American  soldiers  were  "deprived  of 
liberty"  by  virtue  of  the  fact  that 
regulations  prohibited  them  from 
entering  relocation  centers  to  visit  their 
family  members  or  forced  Japanese 
American  soldiers  to  submit  to  undue 
restrictions  amounting  to  a  deprivation 
of  liberty  prior  to  visiting  their  families. 
(This  group  could  also  include  a  small 
percentage  of  members  of  the  United 
States  Armed  Forces  of  Japanese 
ancestry  from  Hawaii  whose  families 
were  interned.) 

Another  major  issue  of  eligibility 
concerns  those  persons  who  were  not 
interned  but  who  evacuated  their  places 
of  residence  during  the  evacuation, 
relocation  and  internment  period.  The 
central  question  in  determining 
eligibility  in  all  these  cases  is  the  same: 
whether  the  individuals  concenred 
evacuated  their  places  of  residence  "as 
a  result  of  one  or  other  of  the 
statutorily  specified  types  of 
governmental  action,  see  Section 
108(2)(B).  Thus,  if  the  individuals  in 
question  were  ordered  by  the  military  to 
evacuate  an  area,  their  evaucation  was 
clearly  a  result  of  a  governmental 
action.  Similarly,  if  tfiey  evacuated  in 
order  to  avoid  internment,  their 
evacuation  resulted  from  governmental 
action.  In  contrast,  if  they  evacuated 
voluntarily,  not  in  response  to  any 
governmental  order,  it  would  seem  that 
they  are  not  eligible. 

First,  there  are  those  individuals  who 
evacuated  as  a  result  of  specific 
governmental  or  military  directives. 
President  Roosevelt's  Executive  Order 
9066,  empowering  the  Secretary  of  War 
and  the  Military  Commanders  whom  he 
might  designate  to  prescribe  military 
areas  from  which  "any  and  all  persons 
may  be  excluded"  was  issued  on 
February  19, 1942.  However,  even  as 
early  as  December  7, 1941,  agents  of  the 
government  were  taking  custody  of 
enemy  aliens,  including  Japanese.  On 


January  29, 1942,  the  Department  of 
Justice  announced  the  first  of  a  series  of 
zones  prohibited  to  enemy  aliens  on  the 
West  Coast,  ordering  such  persons  not 
to  enter  or  remain  in  such  areas  after 
February  24, 1942.  On  February  10. 194Z 
the  Department  of  Justice  warned  all 
Japanese  aliens  (of  a  total  Japanese  and 
Japanese  American  population  of  about 
3,500)  to  evacuate  Terminal  Island,  near 
Los  Angeles:  that  evacuation  took  place, 
under  orders  of  the  Navy,  around 
February  25, 1942.  Apart  from  these 
early  evacuations  preceding  Executive 
Order  9066,  there  was  at  least  one  later 
case  of  evacuations  undertaken  in 
response  to  a  specific  military  directive. 
On  May  24, 1942,  after  the  issuance  of 
Executive  Order  9066.  but  before 
evacuation  from  Miliatry  Area  No.  1 
was  required  by  orders  of  the  West 
Coast  Military  Commander,  persons  of 
Japanese  ancestry  were  ordered  to 
evacuate  Bainbridge  Island,  near 
Seattle. 

The  statute  reaches  all  these  events. 
Even  assuming  that  none  of  these 
evacuations  "resulted  from"  Executive 
Order  9066,  section  108(2)(B)(i)(IU) 
declares  evacuees  eligible  if  their 
relocation  resulted  from  any  "directive 
of  the  Armed  Forces  of  the  United 
States,  or  other  action  taken  by  or  on 
behalf  of  the  United  States  or  its  agents, 
representatives,  officers,  or  employees." 
Thus,  actions  of  the  Department  of 
Justice,  the  FBI,  the  Army,  the  Navy,  or 
any  other  federal  entity,  to  exclude, 
relocate  or  intern  persons  of  Japanese 
descent,  whether  taken  pursuant  to 
Executive  Order  9066  or  not.  create 
eligibility  for  these  groups  of  evacuees. 

Another  group  of  persons 
involuntarily  evacuated  who  are  also 
determined  in  the  proposed  regulation  to 
be  eligible,  consists  of  those  who  left 
their  places  of  residence  on  the  West 
Coast  between  March  2, 1942.  the 
issuance  of  Public  Proclamation  No.  1. 
and  March  29, 1942,  the  date  on  which 
the  Public  Proclamation  No.  4  took  effect 
whereby  persons  of  Japanese  ancestry 
were  prohibited  from  removing  from 
parts  of  the  West  Coast  area  in 
preparation  for  later  forced  relocation. 
Section  108(2)(B)(ii)  of  the  Act  deHnes  as 
eligible  one  who  "was  enrolled  on  the 
records  of  the  United  States 
Government  during  the  period  beginning 
on  December  7, 1941,  and  ending  on  June 
30, 1946,  as  being  in  a  prohibited  zone." 
The  Conference  Report  explains  this 
language  as  a  reference  to  some  4,889 
Japanese  Americans  who  left  the  West 
Coast  during  the  so-called  "voluntary" 
phase  of  the  government's  evacuation 
program,  and  who  filed  "Change  of 
Residence"  cards  with  the  Wartime 
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Civil  Control  Administration.  "The 
conferees  intend  to  include  individuals 
who  filed  Change  of  Residence  cards 
during  the  period  between  the  issuance 
of  Public  Proclamation  No.  1,  on  March 
Z  1942  and  Public  Proclamation  No.  4  on 
March  27, 1942  as  being  'enrolled  on  the 
records  of  the  U.S.  Government.'"  While 
some  individuals  may  have  evacuated 
after  March  2. 1942  but  not  have  been 
enrolled  on  such  cards,  they  may  be 
determined  on  a  case  by  case  basis  to 
be  eligible  if  such  persons  were  directly 
ordered  by  the  government  to  evacuate. 
(Clearly,  any  person  of  Japanese 
ancestry  who  was  evacuated  form  an 
excluded  zone  after  March  29, 1942  is 
eligible,  since  such  an  evacuation  would 
have  been  a  "result"  either  of  Executive 
Order  9066  or  of  a  military  directive 
pursuant  to  it.) 

There  remain  those  cases,  if  any,  of 
evacuations  occuring  before  March  2, 
1942,  but  not  in  response  to  a 
governmental  order  directed  specifically 
at  the  evacuees.  We  believe  that  if  there 
are  any  such  evacuees,  they  cannot  be 
considered  eligible. 

In  addition,  the  Office  of  Redress 
Administration  received  questions 
pertaining  to  the  eligibility  of  children 
bom  to  parents  after  the  parents  had 
voluntarily  relocated.  While  children 
bom  in  assembly  centers  and  relocation 
centers  are  included  as  eligible  for 
compensation,  the  proposed  regulation 
does  not  include  as  eligible  children 
bom  after  their  parents  had  volimtarily 
relocated  from  prohibited  military  zones 
or  from  Assembly  Centers  or  Relocation 
Centers. 

A  unique  eligibility  issue  raised  by  the 
public  pertains  to  minors  who  were 
relocated  to  Japan  during  the  period 
beginning  on  December  7, 1941  and 
ending  on  September  2, 1945.  Records 
indicate  that  some  minors  who  were 
United  States  citizens  were  relocated 
with  their  families  during  this  period. 
Indeed,  the  Division  received  several 
letters  of  comment  from  such  citizens 
recounting  their  difficulties.  However,  in 
implementing  section  105  of  the  Act,  the 
Department  must  follow  the  clearly 
restrictive  language  in  section  108(2) 
that  specifically  excludes  any  individual 
who  during  the  period  beginning  on 
December  7. 1941.  and  ending  on 
September  2. 1945.  relocated  to  a 
country  while  the  United  States  was  at 
war  with  that  country.  Consequently, 
the  exclusionary  language  of  the  Act 
would  preclude  from  eligibility  the 
minors,  as  well  as  adults,  who  were 
relocated  during  the  aforementioned 
time  period. 

The  last  major  eligibility  issue 
pertains  to  persons  of  Japanese  ancestry 
who  were  sent  to  the  United  States  from 


other  American  countries  for  restraint 
and  repatriation  pursuant  to  the 
international  commitments  of  the  United 
States  Government  for  the  security  of 
the  United  States  and  its  associated 
powers.  The  plight  of  these  persons  is 
described  in  the  Appendix  to  Part  I  of 
Personal  Justice  Denied.  While  these 
individuals  were  evacuated,  relocated  or 
interned  similarly  to  those  of  Japanese 
ancestry  evacuated  from  the  West 
Coast,  the  statute's  threshold 
requirement  that  an  eligible  person  must 
be  a  citizen  of  the  United  States  or  a 
permanent  resident  alien  excludes  most 
of  these  persons  from  redress  payment. 
Records  indicate  that  the  people  who 
entered  the  United  States  under  these 
international  agreements  were 
determined  by  the  Department  of  Justice 
to  be  illegal  aliens.  As  such,  they  were 
not  lawfully  admitted  to  the  United 
States  for  permanent  residence. 
Consequendy,  the  restrictive  language  of 
the  Act  pertaining  to  status,  makes  such 
persons  ineligible.  However,  after  World 
War  II.  some  of  the  Latin  American 
Japanese  who  were  brought  to  the 
United  States  from  other  American 
republics  for  internment  were  permitted, 
under  applicable  statutes,  to  apply  to 
the  Attomey  General  of  the  United 
States  for  an  adjustment  of  their 
immigration  status,  and  obtained  the 
status  of  permanent  resident  alien 
extending  retroactively  to  the 
internment  period.  Such  persons  would 
meet  the  threshold  requirement  of  being 
permanent  resident  aliens  during  the 
evacuation,  relocation  and  internment 
period  and,  as  such,  be  eligible  for 
compensation.  In  addition,  children  bom 
in  the  United  States  to  the  Latin 
American  Japanese  during  their 
internment,  would,  by  virtue  of  their 
place  of  birth,  be  United  States  citizens 
and  therefore  meet  the  threshold 
requirement  for  eligibility. 

While  this  section  has  endeavored  to 
discuss  eligibility  issues  of  public 
concern,  §  74.3  of  the  proposed 
regulation  specifically  sets  forth  those 
categories  of  individuals  who  are 
eligible  or  ineligible  for  compensation 
under  section  105  of  the  Act. 

II.  Verification  Procedures 

The  Act  forbids  the  Government  from 
requiring  persons  to  file  claims  for 
redress  payments,  but  states  that  the 
Attomey  General  by  using  records 
already  in  the  possession  of  the  United 
States  Government  shall  locate  and 
identify  all  eligible  persons.  However, 
any  eligible  person  may  also  notify  the 
Attomey  General.  In  addition,  the 
Attomey  General  may  use  any  facility 
or  resource  of  any  public  or  nonprofit 
organization  or  any  other  record 


document  or  information  that  may  be 
made  available  to  the  Government. 
Section  74^  describes  the  sources  that 
the  Government  anticipates  using  for 
identification  and  location  of  eligible 
persons.  Both  official  and  unofficial 
sources  will  be  compiled  in  parallel  files 
(S  74.6)  that  will  be  compared  in  order  to 
verify  an  individual's  eligibility. 
However,  in  some  cases  names  of 
eligible  individuals  might  not  be  listed  in 
the  files  from  the  official  sources  and 
further  research  will  be  done  by  a 
verification  analyst.  For  example,  a 
comparison  of  information  in  two  files 
might  not  necessarily  identify  an 
individual  whose  name  was 
inadvertenUy  not  recorded  on  a  family 
card  at  a  Relocation  Center. 

All  information  compiled  in  these  files 
is  subject  to  the  statutory  mandates  of 
the  Privacy  Act.  Therefore,  the  Civil 
Rights  Division  is  prohibited  from  using 
or  releasing  this  information  for 
purposes  other  than  those  described  in 
the  Division's  Privacy  Act  Notice  of 
Records  Systems. 

After  an  individual  is  determined  to 
be  a  potential  candidate  for  redress 
payment,  the  regulation  provides  for  a 
letter  of  notification  to  be  sent  to  the 
individual  to  notify  him  or  her  of  a 
preliminary  finding  of  eligiblity  (§  74.7). 
Enclosed  with  the  letter  will  be  a  form 
and  a  request  for  proof  of  identification. 
The  Division  has  cornpleted  draft  forms 
which  are  appended  to  this  proposal  as 
Appendix  A  to  Part  74.  The  forms 
pursuant  to  28  U.S.C.  1746  are  unsworn 
declarations  under  penalty  of  perjury. 
The  purpose  of  these  forms  and  the 
requests  for  documentation  is  to  verify 
the  identity  of  the  individuals  in  order  to 
prevent  fraud  or  duplication  of 
payments. 

III.  Nobflcation  and  Payment 

Upon  receipt  of  a  person's  unsworn 
declaration,  the  Redress  Administrator 
will  make  a  final  determination  of 
eligibility  and  notify  the  individual  in 
writing  of  his  finding  (§  74.8).  As 
required  by  statute,  a  person  determined 
to  be  eligible  has  up  to  eighteen  months 
after  notification  to  accept  payment.  The 
statute  states  that  a  person  that  accepts 
payment  waives  all  claims  against  the 
United  States  arising  from  the  acts 
described  in  the  Act  (§  74.3(a)(5)).  The 
regulation  also  incorporates  the 
statutory  requirement  that  the  refusal  to 
accept  payment  by  a  person  determined 
to  be  eligible  must  be  in  writing  and 
such  refusal  will  be  final  for  that  person 
and  his  or  her  survivors  (§  74.10). 

After  funds  have  been  appropriated 
and  actual  payments  are  to  be  made,  the 
regulations  provide  that  the  Assistant 
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Attorney  General  for  Civil  Rights  will 
certify  authorization  for  payment  to  the 
Assistant  Attomey  General  for  Justice 
Management  who  will  give  final 
authorization  to  the  Secretary  of  the 
Treasury  (5  74.10).  The  oldest  living 
eligible  persons  that  have  been 
identified  at  the  date  the  notice  goes  out. 
or  his  or  her  survivors,  will  receive 
payment  first  ({  74.12).  In  accordance 
With  the  statute,  the  categories  of 
survivors  who  can  receive  redress 
payments  are  limited  to  spouses, 
children,  and  parents  (5  74.13).  "The 
methods  for  establishing  proof  of 
relationship  to  the  deceased  eligible 
person  is  set  forth  in  S  74.14. 

IV.  Appeal  Procedures 

In  order  to  fairly  resolve  those  cases 
in  which  the  Administrator  makes  a 
determination  of  ineligibility,  the 
proposed  regulation  has  established  an 
appeal  process.  When  an  individual  is 
notified  in  writing  by  the  Administrator 
of  a  finding  of  ineligibility,  the  letter  also 
shall  inform  the  individual  that  he  or  she 
may  petition  for  a  reconsideration  of  the 
determination  of  ineligibility  to  the 
Assistant  Attomey  General  for  Civil 
Rights,  or  the  official  designated  by  the 
Assistant  Attomey  General  for  Civil 
Rights,  and  the  right  to  submit 
documentation  in  support  of  his  or  her 
eligibility  (S  74.15).  The  procedures  for 
filing  a  request  for  reconsideration  are 
described  in  §  74.16. 

Section  74.17  describes  the  appeal 
procedure  in  which  the  Assistant 
Attomey  General  for  Civil  Rights,  or  the 
official  designated  to  act  on  his  behalf, 
reviews  the  determination  of  the 
Redress  Administrator  and  any 
documentation  submitted  by  the 
requester,  and  then  notifies  the 
requester  of  his  or  her  decision  to 
reverse  or  affirm  the  Redress 
Administrator's  determination  of 
ineligibility.  The  decision  shall 
constitute  the  final  action  of  the 
Department  on  that  appeal. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR  1981  Comp.  p.  127). 
Moreover,  a  regulatory  flexibiUty 
analysis  has  not  been  prepared  under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  because  the  mle  is  unlikely  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  74 

Administrative  practice  and 
procedure.  Aliens,  Archives  and 
records.  Citizenship  and  naturalization, 
Civil  rights,  Indemnity  payments. 
Minority  groups,  Nationality,  War 
claims. 

For  the  reasons  set  forth  in  the 
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preamble  and  by  the  authority  vested  in 
me  including  28  U.S.C.  509  and  510, 
Chapter  I  of  Tide  28  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  Part  74  is  added  to  28  CFR  Chapter  I 
to  read  as  follows: 

PART  74— CIVIL  UBERTIES  ACT 
REDRESS  PROVISION 

Sut>part  A— General 

74.1  Purpose. 

74.2  Definitions. 

Sul>part  B— Standards  of  Eli^l)iilty 

74.3  Eligibility  determinations. 

74.4  Exclusion  from  compensatioa 

Suiipart  C— Varlfication  Proceduraa 

74.5  Identification  and  location  of  eligible 
persons. 

74.6  Determination  procedures. 

74.7  Notification  of  a  preliminary  finding  of 
eligibility. 

Sut)part  D-Notfflcation  and  Paymant 

74.8  Notice  of  eligibility  determination. 

74.9  Conditions  of  accepts  nee  of  payment. 

74.10  Effect  of  refusal  to  accept  payment 

74.11  Authorization  for  payment 

74.12  Order  of  payments. 

74.13  Payments  to  survivors  of  eligible 
invididuals. 

74.14  Determination  of  relationship  of 
survivors. 

Subpart  E— Appeal  Procedures 

74.15  Notice  of  the  right  to  appeal  a  finding 
of  ineligibility. 

74.16  Procedures  for  filing  an  appeal 

74.17  Action  on  appeal. 

Appendix  A  to  Part  74— Declarations  of 
Eligibility  Ijy  Persons  Identified  by  the  Office 
of  Redress  Administration  and  Requests  for 
Documentation 

Authority:  50  U.S.C  App.  1989b. 

Suiipart  A— General 

S  74.1  Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  105  of  the  Civil 
Liberties  Act  of  1988,  which  authorizes 
the  Attomey  General  to  locate,  identify, 
and  make  payments  to  all  eligible 
individuals  of  Japanese  ancestry  who 
were  evacuated,  relocated,  and  interned 
during  World  War  II  as  a  result  of 
government  action. 

§74.2    DefMtkMis. 

(a)  "The  Act"  means  the  Civil 
Liberties  Act  of  1988,  50  U.S.C  App. 
1989b  et  seq..  Pub.  L  100-383  (August  10, 
1988). 

(b)  "The  Administrator"  means  the 
Administrator  in  charge  of  the  Office  of 
Redress  Administration  of  the  Civil 
Rights  Division. 

(c)  "Assembly  centers  and  relocation 
centers"  means  those  facilities 


established  pursuant  to  the  acts 
described  in  S  74.3(a)(4)  (i)-(ii). 

(d)  "Child  of  an  eligible  individual" 
means  a  recognized  natural  child,  an 
adopted  child,  or  a  step-child  who  lived 
with  the  eligible  person  in  a  regular 
parent-child  relationship. 

(e)  "The  Commission"  means  the 
Commission  on  Wartime  Relocation  and 
Internment  of  Civilians  established  by 
the  Commission  on  Wartime  Relocation 
and  Intemment  Act  50  U5.C  App.  1981 
note.  Pub.  L.  96-317. 

(f)  "Evacuation,  relocation,  and 
intemment  period"  means  that  period 
beginning  December  7, 1941,  and  ending 
June  30. 1946. 

(g)  "The  Fund"  means  die  Civil 
Liberties  Public  Education  Fund 
established  by  section  104  of  the  Civil 
Liberties  Act  of  1988,  50  U.S.C.  App. 
1989b-3  in  the  Treasury  of  the  United 
States  and  administered  by  the 
Secretary  of  the  Treasury. 

(h)  "The  Office"  means  tiie  Office  of 
Redress  Administration  established  in 
the  Civil  Rights  Division  of  the  U.S. 
Department  of  Justice  to  execute  the 
responsibilities  and  duties  assigned  the 
Attomey  General  pursuant  to  Section 
105  of  the  Civil  Liberties  Act  of  1988,  50 
U.S.C.  App.  1989l>-4 

(i)  "Parent  of  an  eligible  individual" 
means  the  natural  father  and  mother,  or 
fathers  and  mothers  through  adoption. 

(j)  "The  Report"  means  published 
report  by  the  Commission  on  Wartime 
Relocation  and  Intemment  of  Civilians 
of  its  fmdings  and  recommendations 
entitiled.  Persona!  Justice  Denied.  Part  I 
and  Part  II. 

(k)  "Spouse  of  an  eligible  individual" 
means  a  wife  or  husband  of  an  eligible 
individual  who  was  married  to  that 
eligible  person  for  at  least  one  year 
immediately  before  the  death  of  the 
eligible  individual. 

Subpart  B— Standards  of  ERgMMy 

S  74..3    EMgitillty  determinations. 

(a)  An  individual  is  found  to  be 
eligible  if  such  an  individual: 

(1)  Is  of  Japanese  ancestry,  and 

(2)  Was  hving  on  the  date  of 
enactment  of  the  Act.  August  10, 1988: 
and 

(3)  During  the  evacuation,  relocation, 
and  intemment  period  was — 

(i)  A  United  States  citizen;  or 

(ii)  A  permanent  resident  alien  who 

was  lawfully  admitted  into  the  United 

States;  or 
(iii)  An  alien,  who  after  the 

evacuation,  relocation  and  internment 

period,  was  permitted  by  applicable 

statutes  to  obtain  the  status  of 
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permanent  resident  alien  extending  to 
the  internment  period;  and 

(4)  Was  connned,  held  in  custody, 
relocated,  or  otherwise  deprived  of 
liberty  or  property  as  a  result  of— 

(i)  Executive  Order  Numbered  9066, 
dated  February  19, 1942; 

(ii)  The  Act  entitled  "An  Act  to 
provide  a  penalty  for  violation  of 
restrictions  or  orders  with  respect  to 
persons  entering,  remaining,  leaving,  or 
committing  any  act  in  military  areas  or 
zones,"  approved  March  21, 1942  (56 
Stat.  173);  or 

(iii)  Any  other  Executive  order. 
Presidential  proclamation,  law  of  the 
United  States,  directive  of  the  Armed 
Forces  of  the  United  States,  or  other 
action  taken  by  or  on  behalf  of  the 
United  States  or  its  agents, 
representatives.  ofTicers.  or  employees, 
respecting  the  evacuation,  relocation,  or 
internment  of  individuals  solely  on  the 
basis  of  Japanese  ancestry,  (b]  The 
following  individuals  are  deemed  to 
have  suffered  a  loss  within  the  meaning 
of  paragraph  (a)(4)  of  this  section: 

(1)  Individuals  who  were  interned 
under  the  supervision  of  the  Wartime 
Relocation  Authority,  the  Department  of 
Justice  or  the  United  States  Army;  or 

(2)  Individuals  enrolled  on  the  records 
of  the  United  States  Government  during 
the  period  beginning  on  December  7. 

1941.  and  ending  June  30, 1946,  as  being 
in  a  prohibited  military  zone,  including 
those  individuals  who,  during  the 
voluntary  phase  of  the  government's 
evacuation  program  between  the 
issuance  of  Public  Proclamation  No.  1  on 
March  2. 1942,  and  the  enforcement  of 
Public  Proclamation  No.  4  on  March  29, 

1942.  filed  a  "Change  of  Residence"  card 
with  the  Wartime  Civil  Control 
Administration;  or 

(3)  Individuals  ordered  by  the  Navy  to 
leave  Bainbridge  Island,  off  the  coast  of 
the  State  of  Washington,  or  Terminal 
Island,  near  San  Pedro,  California;  or 

(4)  Individuals  who  were  members  of 
the  Armed  Forces  of  the  United  States  at 
the  time  of  the  evacuation  and 
internment  period  and  whose  domicile 
was  in  a  prohibited  zone  and  as  a  result 
of  the  government  action  lost  property; 
or 

(5)  Individuals  who  were  members  of 
the  Armed  Forces  of  the  United  States  at 
the  time  of  the  evacuation  and 
internment  period  and  were  prohibited 
by  government  regulations  from  visiting 
their  interned  families  or  forced  to 
submit  to  undue  restrictions  amounting 
to  a  deprivation  of  liberty  prior  to 
visiting  their  families;  or 

(6)  Individuals  who.  after  March  29. 
1942,  evacuated  and  relocated  from  the 
West  Coast  as  a  result  of  government 
action,  including  those  who  obtained 


written  permission  to  travel  to  a 
destination  outside  of  the  unauthorized 
areas  from  the  Western  Defense 
Command  and  the  Fourth  Army;  or 

(7)  Individuals  bom  in  assembly 
centers  or  relocation  centers  to  parents 
of  Japanese  ancestry  who  had  been 
evacuated,  relocated  or  interned 
pursuant  to  paragraph  (a)(4)  of  this 
section,  including  children  bom  in  the 
United  States  to  parents  of  Japanese 
ancestry  who  were  relocated  to  the 
United  States  from  other  countries  in  the 
Americas;  or 

(8)  Individuals  who,  prior  to  or  at  the 
time  of  evacuation,  relocation  or 
internment  period,  were  in  institutions, 
such  as  a  nospital,  and  placed  under  the 
custody  of  the  Wartime  Relocation 
Authority  and  confined  within  the 
grounds  of  the  institution  and  not 
permitted  to  return  to  their  homes  or  to 
go  anywhere  else  pursuant  to  the  acts 
described  in  paragraph  (a)(4)  of  the 
section. 

(c)  Paragraph  (b)  of  this  section  is  not 
an  exhaustive  Ust  of  individuals  who  are 
deemed  eligible  for  compensation:  there 
will  be  other  individuals  determined  to 
be  eligible  in  accordance  with  the 
statute  on  a  case-by-case  basis  by  the 
Redress  Administrator. 

§  74.4    Exdusion  froin  compel wation. 

The  term  "eligible  individual"  does 
not  include  any  individual  who,  during 
the  period  beginning  on  December  7, 
1941,  and  ending  on  September  2. 1945, 
relocated  to  a  country  while  the  United 
States  was  at  war  with  that  country. 

Subpart  C— Vartfication  Procadures 
$74.5    Identification  and  location  of 

(a)  The  Office  shall  compile  a  list  of 
the  names  and  other  identifying 
information  of  potentially  eligible 
individuals  from  the  following  official 
sources: 

(1)  The  National  Archives; 

(2)  The  Department  of  Justice; 

(3)  The  Social  Security 
Administration; 

(4)  Internal  Revenue  Service; 

(5)  University  libraries; 

(6)  State  and  local  libraries; 

(7)  State  and  local  historical  societies; 
and 

(8)  State  and  local  agencies. 

(b)  The  OfTice  shall  compile  a  list  of 
names  and  other  identifying  information 
pertaining  to  eligible  information  from 
the  following  unofficial  sources: 

(1)  Potentially  eligible  individuals; 

(2)  Eligible  individuals'  relatives,  legal 
guardians,  representatives,  or  attomeys; 

(3)  Civic  Associations; 

(4)  Religious  organizations; 


(5)  Other. 

S  74.9    DetemiliiaUon  pfocediires. 

(a)  Information  described  in  S  74.5 
will  be  maintained  in  two  parallel  Files: 
One  exclusively  for  officially  supplied 
information;  one  exclusively  for 
voluntarily  supplied  information. 

(b)  The  initial  verification  of  an 
eligible  individual  who.  pursuant  to  the 
acts  described  in  S  74.3(d).  is  listed  on  a 
United  States  Government  records  as 
having  been — 

(1)  Processed  in  an  Assembly  Center; 

(2)  Interned  in  a  camp  under  the 
supervision  of  the  War  Relocation 
Authority; 

(3)  Filed  a  "Change  of  Residence " 
card;  or 

(4)  Other. 

(c)  Will  be  compared  to  voluntarily 
supplied  information  in  the  files 
descril>ed  in  paragraph  (a)  of  this 
section  to  determine  if  the  individual  so 
located  is  the  eligible  person  listed  in 
the  official  file. 

(d)  The  information  to  be  compared 
includes: 

(1)  Name: 

(2)  Date  of  birth: 

(3)  Place  of  birth: 

(4)  Race: 

(5)  Sex; 

(6)  Current  address: 

(7)  Names  of  assembly  centers  and 
camps  at  which  interned; 

(8)  Social  Security  Number; 

(9)  Other. 

(e)  The  initial  verification  of  an 
eligible  individual  not  listed  on  United 
States  Government  records  as  described 
in  paragraph  (b)  of  this  section,  will  be 
verified  by  other  means  on  a  case-by- 
case  basis.  For  example,  to  verify  a  child 
bom  in  a  relocation  camp  who  is  not 
included  on  the  camp  roster,  the  Office 
would  have  to  reconstruct  the  evidence 
based  on  the  records  of  his  or  her 
parents  as  described  in  paragraph  (b)  of 
this  section,  and  to  receive  from  the 
individual  where  necessary, 
authoritative  documentation  of  birth. 

§74.7    Notification  of  a  preNmlnary  finding 
ofeNglbUHy. 

(a)  Each  individual  who  has  been 
preUminarily  found  to  be  eligible  or  their 
statutory  heirs  will  be  sent  written 
notification  of  such  status  by  the  Office. 
Enclosed  with  the  notification  will  be  a 
declaration  to  be  completed  by  the 
person  so  notified,  or  by  his  or  her  legal 
guardian  and  a  request  for 
documentation  of  identity. 

(b)  The  declaration  and  submitted 
documents  (Appendix  A  to  this  Part  74) 
will  be  used  for  a  final  determination  of 
eligibility  in  order  to  ensure  that  the 
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person  identified  as  eligible  by  the 
Office  is  in  fact  the  person  who  will 
receive  payment,  and  will  include  a 
request  for  the  following  information: 

(1)  Name  as  it  appears  on  the  official 
file;  or 

(2)  In  cases  where  a  name  as  it 
appears  on  the  official  file  is  different 
from  the  current  legal  name,  the 
individual  must  attach  a  marriage 
certificate  or  other  evidence  of  the  name 
change  as  described  in  Appendix  A  to 
this  part: 

(3)  Date  of  birth;  and 

(4)  Proof  of  date  of  birth  as  set  forth  in 
Appendix  A  to  this  part; 

(5)  Current  address;  and 

(6)  Proof  of  current  address  as  set 
forth  in  Appendix  A; 

(7)  Current  telephone  number 

(8)  Social  Security  Number,  and 

(9)  A  signed  and  dated  statement  by 
the  individual  swearing  under  penalty  of 
perjury  to  the  truth  of  all  the  information 
provided  on  the  declaration  pursuant  to 
28  U.S.C.  1746;  or 

(10)  A  sworn  declaration  signed  on 
behalf  of  a  person  who  being  otherwise 
eligible  is  incompetent  or  otherwise 
under  legal  disability,  by  the  natural  or 
legal  guardian,  or  any  other  person, 
including  the  spouse  of  such  eligible 
person,  who  the  Administrator 
determines  is  charged  with  the  care  of 
the  individual. 

(c)  Upon  receipt  of  the  declaration 
from  a  potentially  eligible  individual,  the 
Administrator  shall  make  a 
determination  of  eligibility  or 
ineligibility  by  comparing  the 
information  in  the  official  file  as 
described  in  §  74.6  against  the 
information  submitted  in  the  individual's 
declaration  as  described  in  paragraph 
(b)  of  this  section. 

(d)  Each'  eligible  individual  will  be 
notified  as  to  a  determination  of 
eligibility  by  the  procedure  described  in 
§  74.9;  and 

(e)  Each  person  determined  not  to  be 
eligible  will  be  notified  by  the  Redress 
Administrator  of  the  finding  of 
ineligibility  and  the  right  to  petition  for  a 
reconsideration  of  such  a  finding. 

Sut>paft  D— Motification  and  Payment 

§74.8    Notice  of  eiigibiKty  determination. 

The  Administrator  shall,  when  funds 
are  appropriated  for  payment,  notify  an 
eligible  individual  in  writing  of  his  or 
her  eligibility  for  payment.  Section  104 
of  the  Act.  50  U.S.C.  App.  1989b-3,  limits 
any  appropriation  to  not  more  than 
$500,000,000  for  any  fiscal  year. 

§  74.9    Conditions  of  acceptance  of 
payment 

(a)  Each  eligible  individual  will  be 
deemed  to  have  accepted  payment  if 


after  receiving  final  notification  of 
eligibility  from  the  Redress 
Administrator,  the  eligible  individual 
does  not  refuse  payment  in  the  manner 
described  in  {  74.10. 

(b)  Acceptance  of  payment  shall  be  in 
full  satisfaction  of  all  claims  arising  out 
of  the  acts  described  in  §  74.3(d). 

§  74. 1 0    Effect  of  refusal  to  accept 
payment 

If  an  eligible  individual  who  has  been 
notified  by  the  Administrator  of  his  or 
her  eligibility  for  payment  refuses  within 
18  months,  in  a  written  document  to 
accept  payment,  the  written  record  of 
refusal  will  be  filed  with  the  Office  and 
the  amount  of  payment  as  described  in 
S  74.11  shall  remain  in  the  Fund  and  no 
payment  may  be  made  as  described  in 
§  74.12  to  such  individual  or  his  or  her 
survivors  at  any  time  after  the  date  of 
receipt  of  the  written  refusal. 

§  74.11    Authorization  for  payment 

(a)  Upon  determination  by  the 
Administrator  as  to  ^e  eligibility  of  an 
individual,  the  authorization  for 
payment  of  $20,000  to  the  eligible 
individual  will  be  certified  by  the 
Assistant  Attorney  General  of  the  Civil 
Rights  Division  to  the  Assistant 
Attorney  General  of  the  Justice 
Management  Division  who  will  give 
final  authorization  to  the  Secretary  of 
the  Treasury  for  payment  out  of  the 
funds  appropriated  for  this  purpose. 

(b)  Authorization  of  payments  made 
to  survivors  of  eligible  persons  will  be 
certified  in  the  manner  described  in 
paragraph  (a)  of  this  section  to  the 
Secretary  of  the  Treasury  for  payment  to 
the  individual  member  or  members  of 
the  class  of  survivors  entitled  to  receive 
payment  under  the  procedures  set  forth 
in  §  74.13. 

(c)  Any  payment  to  an  eligible  person 
under  a  legal  disability,  may,  in  the 
discretion  of  the  Assistant  Attorney 
General  for  Civil  Rights  be  certified  for 
payment  for  the  use  of  the  eligible 
person,  to  the  natural  or  legal  guardian, 
committee.  conser\'ator  or  curator,  or  if 
there  is  no  such  natural  or  legal 
guardian,  committee,  conservator  or 
curator,  to  any  other  person,  including 
the  spouse  of  such  eligible  person,  who 
the  Administrator  determines  is  charged 
with  the  care  of  the  eligible  person. 

§  74.12    Order  of  payments. 

(a)  PajTnents  will  be  made  in  the 
order  of  the  date  of  birth  with  the  oldest 
individual  living  on  the  date  of 
enactment  of  the  Act  (August  10, 1988) 
receiving  payment  first;  or 

(b)  With  the  survivors  of  the 
individual  as  set  forth  in  §  74.13 
receiving  payment  first  until  all 


individuals  have  received  payment  in 
fiill. 

§  74.13    Payment  to  survivors  of  sMgiils 
individuals. 

(a)  In  the  case  of  an  efigible  individual 
as  described  in  f  74.3  who  is  deceased, 
payment  shall  be  made  only  as 
follows — 

(1)  If  the  eligible  individual  is  survived 
by  a  spouse  who  is  living  at  the  time  of 
payment,  such  payment  shall  be  made  to 
such  surviving  spouse. 

(2)  If  there  is  no  surviving  spouse  as 
described  in  paragraph  (a)(l]  of  this 
section  such  payment  shall  be  made  in 
equal  shares  to  all  children  of  the 
eligible  individual  who  are  living  at  the 
time  of  payment. 

(3)  If  there  is  no  surviving  spouse 
described  in  paragraph  (a)(1)  of  this 
section,  and  if  there  are  no  surviving 
children  as  described  in  paragraph  (a)(2) 
of  this  section,  such  paj-ment  shall  be 
made  in  equal  shares  to  the  parents  of 
the  deceased  eligible  individual  who  are 
living  at  the  time  of  payment. 

(b)  If  there  are  no  surviving  spouses, 
children  or  parents  as  described  in 
paragraph  (a)  of  this  section,  the  amount 
of  such  payment  shall  remain  in  the 
Fund  and  may  be  used  only  for  the 
purposes  set  forth  in  section  106(b)  of 
the  Act.  50  U.S.C  App.  1989b-5. 

§74.14    Petenninatioo  of  reiatioosNp  of 
survivors. 

(a)  A  spouse  of  a  deceased  eligible 
individual  should  establish  his  or  her 
marriage  by  one  (or  more)  of  the 
following  types  of  evidence  in  the 
following  order  of  preference: 

(1)  Copy  of  the  public  records  of 
marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  records, 
containing  sufficient  data  to  identify  the 
parties,  the  date  and  place  of  marriage, 
and  the  number  of  prior  marriages  by 
either  party  if  shown  on  the  o^icial 
record,  issued  by  the  officer  having 
custody  of  the  record  or  other  public 
official  authorized  to  certify  the  record, 
or  a  certified  copy  of  the  religious  record 
of  marriage: 

(2)  Official  report  from  a  public 
agency  as  to  a  marriage  which  occurred 
while  the  deceased  eligible  individual 
was  employed  by  such  agency; 

(3)  The  affidavit  of  the  clergyman  or 
magistrate  who  officiated; 

(4)  The  original  certificate  of  marriage 
accompanied  by  proof  of  its  genuineness 
and  the  authority  of  the  person  to 
perform  the  marriage; 

(5)  The  affidavits  or  swom  statements 
of  two  or  more  eyewitnesses  to  the 
ceremony; 
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(6)  In  jurisdictions  where  "Common 
Liivv"  marriages  are  recognized,  the 
arndavits  or  certiHed  statements  of  the 
spouse  setting  forth  all  of  the  facts  and 
circumstances  concerning  the  alleged 
marriage,  such  as  the  agreement 
between  the  parties  at  the  beginning  of 
their  cohabitation,  places  and  dates  of 
residences,  and  whether  children  were 
bom  as  the  result  of  the  relationship.  V  -^ 
This  evidence  should  be  supplemented 
by  afTidavits  or  certified  statements 
from  two  or  more  persons  who  know  as 
the  result  of  personal  observation  the 
reputed  relationship  which  existed 
between  the  parties  to  the  alleged 
marriage,  including  the  i>eriod  of 
cohabitation,  places  of  residences, 
whether  the  parties  held  themselves  out 
as  husband  and  wife  and  whether  they 
were  generally  accepted  as  such  in  the 
communities  in  which  they  lived;  or 

(7)  Any  other  evidence  which  would 
reasonably  support  a  behef  by  the 
Administrator  that  a  valid  marriage 
actually  existed. 

(b]  A  child  should  establish  that  he  or 
she  is  the  child  of  a  deceased  eligible 
individual  by  one  of  the  following  types 
of  evidence: 

(1)  A  birth  certificate  showing  that  the 
deceased  eligible  individual  was  the 
child's  parent; 

(2)  If  the  birth  certificate  does  not 
show  the  deceased  eligible  individual  as 
the  child's  parent,  the  sufficiency  of 
evidence  will  be  determined  in 
accordance  with  the  facts  of  a  partictilar 
case.  Proof  of  the  relationship  may 
consist  of — 

(i]  An  acknowledgement  in  writing 
signed  by  the  deceased  eligible 
individual;  or 

(ii)  Evidence  that  the  deceased 
eligible  individual  has  been  identified  as 
the  child's  parent  by  a  judicial  decree 
ordering  the  deceased  eligible  individual 
to  contribute  to  the  child's  support  or  for 
other  purposes;  or 

(iii)  Any  other  evidence  that 
reasonably  supports  a  finding  of  a  ^ 
parent-child  relationship,  such  as — 

(A)  A  certified  copy  of  the  public 
record  of  birth  or  a  religious  record 
showing  that  the  deceased  eligible 
individual  was  the  informant  and  was 
named  as  the  parent  of  the  child;  or 

(B)  Affidavits  or  sworn  statements  of 
a  person  who  knows  that  the  deceased 
eligible  individual  accepted  the  child  as 
his  or  hers;  or 

(C)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  deceased  eligible 
individual's  knowledge,  the  deceased 
eligible  individual  was  named  as  the 
parent  of  the  child. 


(c)  Except  as  may  be  provided  in 
paragraph  (b)  of  this  section,  evidence 
of  the  relationship  by  an  adopted  child 
must  be  shown  by  a  certiHed  copy  of  the 
decree  of  adoption  aAd  such  other 
evidence  as  may  be  necessary.  In 
jurisdictions  where  petition  must  be 
made  to  the  court  for  release  of  adoption 
documents  or  information,  or  where  the 
release  of  such  documents  or 
information  is  prohibited,  a  revised  birth 
certificate  will  be  sufficient  to  establish 
the  fact  of  adoption. 

(d)  The  relationship  of  a  step-child  to 
a  deceased  eligible  individual  shall  be 
demonstrated  by — 

(1)  Evidence  of  birth  to  the  spouse  of 
the  deceased  eligible  individual  as 
required  by  paragraphs  (e)  and  (f)  of  this 
section;  or 

(2)  If  adopted  by  the  spouse,  evidence 
of  adoption  as  required  by  paragraph  (b) 
of  this  section;  or 

(3)  Other  evidence  which  reasonably 
supports  the  existence  of  a  parent-child 
relationship  between  the  child  and  the 
spouse;  and 

(4)  Evidence  that  the  step-child  was 
either — 

(i)  Living  with;  or 

(ii)  In  a  parent-child  relationship  with 
the  deceased  eligible  individual  at  the 
time  of  the  eligible  individual's  death; 
and 

(5)  Evidence  of  the  marriage  of  the 
deceased  eligible  individual  and  the 
spouse,  as  required  by  paragraph  (a)  of 
this  section. 

(e)  A  parent  of  a  deceased  eligible 
individual  may  establish  his  or  her 
parenthood  of  the  deceased  eligible 
individual  by  providing  the  following 
types  of  evidences; 

(1)  A  birth  certificate  that  shows  the 
person  to  be  the  deceased  eligible 
individual's  parent;  or 

(2)  An  acknowledgment  in  writing 
signed  by  the  person  before  the  eligible 
individual's  death;  or 

(3)  Any  other  evidence  which 
reasonably  supports  a  finding  of  such  a 
parent-child  relationship,  such  as — 

(i]  A  certified  copy  of  the  public 
record  of  birth  or  a  religious  record 
showing  that  the  claimant  was  the 
informant  and  was  named  as  the  parent 
of  the  deceased  eligible  individual;  or 

(ii)  Affidavits  or  sworn  statements  of 
persons  who  know  the  person  had 
accepted  the  deceased  eligible 
individual  as  his  or  her  child;  or 

(iii)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  deceased  eligible 
individual's  knowledge,  the  person  had 
been  named  as  parent  of  the  child. 


(f)  An  adoptive  parent  of  a  deceased 
eligible  individual  must  show  the 
following  evidence — 

(1)  A  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as 
may  be  necessary;  or 

(2)  In  jurisdictions  where  petition 
must  be  made  to  the  court  for  release  of 
such  documents  or  information,  or 
where  release  of  such  documents  or 
information  is  prohibited,  a  revised  birth 
certificate  showing  the  person  as  the 
deceased  eligible  individual's  parent 
will  suffice. 

Subpart  E— Appeal  Procadurcs 

§74.1S    Notice  of  ttM  rigitt  to  appeal  a 
finding  of  inoHgiMltty. 

Persons  determined  to  be  ineligible  by 
the  Administrator  will  be  notified  in 
writing  of  the  determination  and  of  the 
right  to  petition  for  a  reconsideration  of 
the  determination  of  ineligibility  to  the 
Assistant  Attorney  General  for  Civil 
Rights,  and  the  right  to  submit  any 
documentation  in  support  of  eligibility. 

9  74.16    Procaduras  for  fiing  an  appaaL 

A  request  for  reconsideration  should 
be  made  to  the  Assistant  Attorney 
General  for  Civil  Rights  within  60  days 
of  the  receipt  of  the  notice  from  the 
Administrator  of  a  determination  of 
ineligibility.  The  request  shall  be  made 
in  writing,  addressed  to  the  Assistant 
Attorney  General  of  the  Civil  Rights 
Division,  P.O.  Box  65808,  Washington, 
DC  20035-5808.  Both  the  envelope  and 
the  letter  of  appeal  itself  must  be  clearly 
marked:  "Redress  Appeal."  A  request 
not  so  addressed  and  marked  shall  be 
forwarded  to  the  Office  of  the  Assistant 
Attorney  General  for  Civil  Rights,  or  the 
official  designated  to  act  on  his  behalf, 
as  soon  as  it  is  identified  as  an  appeal  of 
eligibility.  An  appeal  that  is  improperly 
addressed  shall  be  deemed  not  to  have 
been  received  by  the  Department  until 
the  Office  receives  the  appeal,  or  until 
the  appeal  would  have  been  so  received 
with  the  exercise  of  due  diligence  by 
Department  personnel. 

{74.17    Action  on  appaaL 

The  Assistant  Attorney  General  or  the 
official  designated  to  act  on  his  behalf 
shall: 

(a)  Review  the  original  determination: 
and 

(b)  Review  additional  information  or 
documentation  submitted  by  the 
individual  to  support  a  finding  of 
eligibility;  and 

(c)  Where  a  determination  of 
ineligibility  is  reversed  on  appeal,  the 
individual  shall  be  so  notified  and  the 
Redress  Administrator  shall  be  so 
informed;  or 
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(d)  Where  there  is  a  decision  affirming 
the  determination  of  ineligibility,  the 
letter  to  the  individual  shall  include  a 
statement  of  the  reason  or  reasons  for 
the  affirmance. 

(e)  A  decision  of  affirmance  shall 
constitute  the  final  action  of  the 
Department  on  that  redress  appeal. 

Appendix  A  to  Part  74 — Declarations  of 
Eligibility  by  Persons  Identified  by  the 
Office  c^  Redress  Administration  and 
Requests  for  Documentation 

Form  A: 

Declaration  of  Eligibility  by  Persons 
Identified  by  the  Office  of  Redress 
Administration 
U.S.  Department  of  lostice.  Civil  Rights 

Division,  Office  of  Redress  Administration 

This  declaration  shall  he  executed  by  the 
identified  eligible  person  or  such  persons 
designated  representative. 

Complete  the  following  information: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 

Street: 

City,  State  and  Zip  Code:  

(3)  Telephone  Number 


(Home) 


(Business) 

(4)  Social  Security  Number 

(5)  Date  of  Birth: 


(6)  Name  Used  When 

Evacuated  or  Interned:  

Read  the  following  carefully  before  signing 
this  document.  A  False  Statement  may  be 
grounds  for  punishment  by  fine  (U.S.  Code. 
Title  31,  Section  3729),  and  fine  or 
imprisonment  or  both  (U.S.  Code,  Title  18, 
Section  287  and  Section  1101). 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Signature 

Date 
Privacy  Act  statement:  The  authority  for 
this  information  is  contained  in  SO  U.S.C.  app. 
1989b.  The  information  that  you  provide  will 
be  used  principally  for  verifying  eligible 
persons  for  payment  under  the  restitution 
provision  of  the  Civil  Liberties  Act  of  1988. 

Required  Documentation 

The  following  documentation  must  be 
submitted  with  the  above  Declaration  to 
complete  your  verification. 

Submit  only  original  records,  not  copies. 
All  documents  attached  to  the  Declaration 
will  be  returned  to  the  sender  within  15 
working  days. 

Documentation: 

I.  7Vo  Documents  of  Identirication 

1.  Photo  identification  with  your  current 
legal  name. 

2.  A  document  to  establish  your  current 
address:  Preferred  evidence  would  t>e  bank 
or  Hnancial  statements,  monthly  utility  bills, 
employment  identification  cards. 


II.  One  Document  of  Date  of  Birth 

Attach  to  this  declaration  OA/F  of  the 
following  types  of  evidence  to  establish  your 
date  of  birth: 

1.  An  original  birth  certificate:  or 

2.  An  original  hospital  birth  record 
recorded  before  the  age  of  five;  or 

3.  An  original  religious  record  which  shows 
your  date  of  birth  and  was  recorded  before 
age  five;  or 

4.  An  original  family  Bible  or  family  record; 
or 

5.  An  original  school  record;  or 

6.  An  expired  passport;  or 

7.  An  original  employment  record:  or 

8.  Affidavits  of  two  or  more  persons 
attesting  to  the  date  of  birth. 

III.  One  Document  of  Name  Changs 

If  your  current  legal  name  is  the  aamt  as 
your  name  when  evacuated  or  interned  this 
section  does  not  apply. 

This  section  is  only  required  for  persons 
whose  current  legal  name  is  different  from 
the  name  used  when  evacuated  or  interned. 

Attach  one  of  the  following  as  evidence  of 
the  change  of  legal  name: 

1.  A  certified  copy  of  the  pubUc  record  of 
marriage;  or 

2.  A  certified  copy  of  the  divorce  decree;  or 

3.  A  certified  copy  of  the  court  order  of  a 
name  change;  or 

4.  Affidavits  or  sworn  statements  of  two  or 
more  parsons  attesting  to  the  name  change, 
rv.  One  Document  of  Evidence  of 
Guardianship 

If  you  are  executing  this  document  for  the 
perbon  identified  as  eligibile,  you  must 
submit  evidence  of  your  authority. 

If  you  are  the  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  an  individual,  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  appointment. 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an     • 
officer  of  the  institution  of  which  the 
recipient  is  institutionalized. 

Form  B: 

Declaration  of  Verification  by  Persons 
Identified  as  Statutory  Heirs  by  the  Office  of 
Redress  Administration. 
U.S.  Department  of  justice,  Civil  Rights 

Division,  Office  of  Redress  Administration 

This  declaration  shall  be  executed  by  (he 
spouse  of  a  deceased  eligible  individual  as 
statutory  heir  in  accordance  with  Section 
105(a)(7)  of  the  Civil  Liberties  Act  of  1988,  50 
U.S.C.  app.  1989b. 

Complete  the  followring  information: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 

Street: 

City.  State  and  Zip  Code: 

(3)  Telephone  Number 


Deceased: 

(7)  Dale  of  marriage  to  the 
Deceased: 


Read  the  following  carefully  before  signing 
this  document 

A  False  Statement  may  he  grounds  for 
punishment  by  fine  (U.S.  Code.  Title  31. 
Section  3729).  and  fine  or  imprisonment  or 
both  (U.S.  Code.  Title  1&  Section  287  and 
Section  1101). 

I  declare  under  penalty  of  pequry  that  the 
foregoing  is  true  and  correct 


Signature 


Home 


Business 

(4)  Social  Security  number. 

(5)  Date  of  Birth:  

(6)  Relationship  to  the 


Date 
Privacy  Act  statement:  The  authonty  for 
this  information  is  contained  in  50  U.S.C.  app. 
1989b.  The  information  that  you  provide  will 
be  used  principally  for  verifying  eligible 
persons  for  payment  under  the  restitution 
provision  of  the  Civil  Liberties  Act  of  1988. 

Required  Documentation 

The  following  documentation  must  be 
submitted  with  the  al>ove  Declaration  to 
complete  your  verification. 

Submit  only  original  records,  not  copies. 
All  documents  attached  to  the  Declaration 
will  he  returned  to  the  sender  within  IS 
working  days. 

Documentation: 

I.  One  Document  as  Evidence  of  the 
Deceased  Eligible  Individual's  Death 

Submit  OIK  of  tlie  following  as  evidence. 
Preferred  evidence  would  he: 

1.  A  certified  copy  or  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jurj'. 

2.  A  certificate  by  the  custodian  of  the 
public  record  of  death. 

3.  A  statement  of  the  funeral  director  or 
attending  physician,  or  intern  of  the 
institution  where  death  occurred. 

4.  A  certified  copy,  or  extract  from  an 
official  report  or  fmding  of  death  made  by  an 
agency  or  department  of  the  United  States. 

5.  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  Stale 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

6.  If  you  cannot  obtain  the  preferred 
evidence  of  a  person's  death,  he  or  she  will 
be  asked  to  explain  why  and  submit  other 
convincing  evidence  to  ORA  such  as  the 
signed  statements  of  two  or  more  people  with 
personal  knowledge  of  the  death,  giving  the 
place,  date,  and  cause  of  death. 

II.  One  Document  as  Evidence  of  Your 
Relationship  to  the  Deceased  Eligible 
Individual 

1.  A  copy  of  the  public  records  of  marriage, 
certified  or  attested,  or  by  an  al>stract  of  the 
public  records,  containing  sufficient  data  to 
identify  the  parties,  the  date  and  place  of 
marriage,  and  the  number  of  prior  marriages 
by  either  party  if  shown  on  the  official 
record,  issued  by  the  officer  having  custody 
of  the  record  or  other  public  official 
authorized  to  certify  the  record,  or  a  certified 
copy  of  the  religious  record  of  marriage: 

2.  An  official  report  from  a  public  agency 
as  to  a  marriage  which  occurred  while  the 
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deceased  eligible  individual  was  employed 
by  such  agency. 

3.  The  afndavit  of  the  clergyman  or 
magistrate  who  officiated. 

4.  The  original  certificate  of  marriage 
accompanied  by  proof  of  its  genuineness  and 
the  authority  of  the  person  to  perform  the 
marriage. 

5.  The  affidavits  or  sworn  statements  of 
two  or  more  eyewitnesses  to  the  ceremony. 

6.  In  jurisdictions  where  "Common  Law" 
marriages  are  recognized,  the  affidavits  or 
ccriified  statements  of  the  spouse  setting 
forih  all  of  the  facts  and  circumstances 
concerning  the  alleged  marriage,  such  as  the 
agreement  between  the  parties  at  the 
beginning  of  their  cohabitation,  places  and 
dates  of  residences,  and  whether  children 
were  bom  as  the  result  of  the  relationship. 
This  evidence  should  be  supplemented  by 
affidavits  or  certified  statements  from  two  or 
more  persons  who  know  as  the  result  of 
personal  observation  the  reputed  relationship 
which  existed  between  the  parties  to  the 
alleged  marriage,  including  the  period  of 
cohabitation,  places  of  residences,  whether 
the  parties  held  themselves  out  as  husband 
and  wife  and  whether  they  were  generally 
accepted  as  such  in  the  communities  in  which 
they  lived. 

7.  Any  other  evidence  which  would 
reasonably  support  a  belief  by  the 
Administrator  that  a  valid  marriage  actually 
existed. 

III.  Two  Documents  of  Identification 

Submit  both  of  the  following  as  evidence. 

1.  An  identification  with  your  photograph 
and  with  your  current  legal  name. 

2.  A  document  to  establish  your  current 
address  such  aj  monthly  utility  bills,  bank  or 
financial  statements,  employment 
identification  cards. 

IV.  One  Document  of  Date  of  Birth 

1.  An  original  birth  ceriificate. 

2.  An  original  hospital  birth  record 
recorded  before  the  age  of  five. 

3.  An  original  religious  record  which  shows 
your  date  of  birth  and  was  recorded  before 
age  five. 

4.  An  original  family  bible  or  family  record. 

5.  An  original  school  record. 

6.  An  expired  passport. 

7.  An  original  employment  record. 

8.  Affidavits  of  two  or  more  persons   - 
attesting  to  the  date  of  birth. 

V.  One  Document  of  Name  Change 

If  your  current  legal  last  name  is  the  same 
as  the  last  name  of  the  deceased  eligible 
individual  or  the  same  as  at  the  time  of 
marriage  this  section  does  not  apply. 

This  section  is  only  required  for  persons 
whose  current  legal  last  name  is  different 
from  the  last  name  of  the  deceased  eligible. 

Submit  one  of  the  following  as  evidence  of 
the  change  of  legal  name. 

1.  A  certified  copy  of  the  public  record  of 
marriage. 

2.  A  certified  copy  of  the  divorce  decree. 

3.  A  ceriified  copy  of  the  court  order  of  a 
name  change. 

4.  Affidavits  or  sworn  statements  of  two  or 
more  persons  attesting  to  the  name  change. 


VI.  One  Document  of  Evidence  of 
Guardianship 

If  you  are  executing  this  document  for  the 
person  identifled  as  eligible  you  must  submit 
evidence  of  your  authority. 

If  you  are  the  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  an  individual,  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  ofBcial  of  the  court  appointment. 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an 
officer  of  the  institution  of  which  the 
recipient  is  institutionalized. 

Form'C: 

Declaration  of  Verification  by  Persons 
Identified  by  the  Office  of  Redress 
Administration  as  Statutory  Heirs. 
U.S.  Department  of  Justice,  Civil  Rights 
Division,  Office  of  Redress  Administration 
This  declaration  shall  be  executed  by  the 
child  of  a  deceased  eligible  individual  at  a 
statutory  heir  in  accordance  with  Section 
105(a)(7)  of  the  Civil  Liberties  Act  of  1988,  50 

u.s.c.  app.  igseb. 

Complete  the  following  information: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 

Street: 

City.  Slate  and  Zip  Code:  

(3)  Telephone  Number : 


Home 


Business 

(4)  Social  Security  Number: 

(5)  Date  of  Birth: 


(6)  Relationship  to  the 
Deceased: 


(7)  List  the  names  and  addresses  (if  known) 
of  all  other  children  of  the  deceased  eligible 
•individual.  This  includes  all  recognized 
natural  children,  step  children  who  lived  with 
the  deceased  eligible  and  adopted  children. 
Enter  the  date  of  death  for  any  persons  who 
are  deceased. 


Read  the  following  carefully  before  signing 
this  document.  A  False  Statement  may  be 
grounds  for  punishment  by  fine  (U.S.  Code. 
Title  31.  Section  3729).  and  fine  or 
imprisonment  or  both  (U.S.  Code.  Title  18. 
Section  287  and  Section  1101). 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 


Signature 


Dale 

Privacy  Act  statement:  The  authority  for 
this  information  is  contained  in  50  U.S.C.  app. 
1989b.  The  information  that  you  provide  will 
be  used  principally  for  verifying  eligible 
persons  for  payment  under  the  restitution 
provision  of  the  Civil  Liberties  Act  of  1988. 


Required  Documentation  for  Children  of 
Deceased  Eligible  Individual 

The  following  documentation  must  be 
submitted  with  the  above  Declaration  to 
complete  your  verification. 

Submit  only  original  records,  not  copies. 
All  documents  attached  to  the  Declaration 
will  be  returned  to  the  sender  within  15 
working  days. 

Documentation: 

I.  One  Document  as  Evidence  of  the 
Deceased  Eligible  Individual's  Death 

1.  A  certified  copy  or  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury. 

2.  A  certificate  by  the  custodian  of  the 
public  record  of  death. 

3.  A  statement  of  the  funeral  director  or 
attending  physician,  or  intern  of  the 
institution  where  death  occurred. 

4.  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States. 

5.  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department:  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

6.  If  you  cannot  obtain  the  preferred 
evidence  of  a  person's  desth,  you  will  be 
asked  to  explain  why  and  submit  other 
convincing  evidence  to  ORA  such  as  the 
signed  statements  of  two  or  more  people  with 
personal  knowledge  of  the  death,  giving  the 
place,  date,  and  cause  of  death. 

II.  One  Document  as  Evidence  of  Your 
Relationship  to  the  Deceased  Eligible 
Individual 

Natural  Child 

1.  A  birth  certificate  showing  that  the 
deceased  eligible  individual  was  your  parent. 

2.  If  the  birth  certificate  does  not  show  the 
deceased  eligible  individual  as  your  parent, 
other  proof  would  be: 

(a)  An  acknowledgment  in  writing  signed 
by  the  deceased  eligible  individual. 

(b)  A  judicial  decree  ordering  the  deceased 
eligible  individual  to  contribute  to  your 
support  or  for  other  purposes. 

(c)  A  certified  copy  of  the  public  record  of 
birth  or  a  religious  record  showing  that  the 
deceased  eligible  individual  was  the 
informant  and  was  named  as  your  parent. 

(d)  Affidavits  or  sworn  statements  of  a 
person  who  knows  that  the  deceased  eligible  ■ 
individual  accepted  the  child  as  his  or  hers. 

(e)  A  record  obtained  from  a  public  agency 
or  public  records,  such  as  school  or  welfdre 
agencies,  which  shows  that  with  the 
deceased  eligible  individual's  knowledge,  the 
deceased  eligible  individual  was  named  as 
the  parent  of  the  child. 

Adopted  Child 

Evidence  of  the  relationship  by  an  adopted 
child  must  be  shown  by  a  certified  copy  of 
the  decree  of  adoption.  In  jurisdictions  where 
petition  must  be  made  to  the  court  for  release 
of  adoption  documents  or  information,  or 
where  the  release  of  such  documents  or 
information  is  prohibited,  a  revised  birth 
certificate  will  be  sufficient  to  establish  the 
fact  of  adoption. 
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Step-Child 

Submit  all  three  as  evidence  of  the  step- 
child relationship. 

1.  One  document  as  evidence  of  birth  to  the 
spouse  of  the  deceased  eligible  individuaL 

Preferred  evidence  would  be  a  birth 
certificate  or  other  evidence  of  birth  to  the 
spouse  of  the  deceased  eligible  individual  as 
required  in  the  section  for  a  natural  child  of  a 
deceased  eligible.  If  adopted  by  the  spouse, 
evidence  of  adoption  as  required  in  the 
section  for  an  adopted  child  of  a  deceased 
eligible. 

Other  evidence  would  be  a  document 
which  reasonably  supports  the  existence  of  a 
parent-child  relationship  between  the  child 
and  the  spouse. 

2.  One  document  as  evidence  that  the  step- 
child was  either  living  with  or  in  a  parent- 
child  relationship  with  the  deceased  eligible 
individual  at  the  time  of  the  eligible 
individual's  death. 

3.  One  document  as  evidence  of  the 
marriage  of  the  deceased  eligible  individual 
and  the  spouse,  such  as  a  copy  of  the  record 
of  marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  records,  containing 
sufficient  data  to  identify  the  parties  and  the 
date  and  place  of  marriage  issued  by  the 
officer  having  custody  of  the  record,  or  a 
certified  copy  of  a  religious  record  of 
marriage. 

III.  Two  Documents  of  Identification 

Submit  both  of  the  following  as  evidence. 
.  1.  An  identification  with  your  photograph 
and  with  your  current  legal  name. 

2.  A  document  to  establish  your  current 
address  such  as  monthly  utility  bills,  bank  or 
financial  statements,  employment 
identification  cards. 

IV.  One  Document  of  Date  of  Birth 

1.  An  original  birth  certificate. 

2.  An  original  hospital  birth  record 
recorded  before  the  age  of  five. 

3.  An  original  religious  record  which  shows 
your  date  of  birth  and  was  recorded  before 
age  five. 

4.  An  original  family  bible  or  family  record. 

5.  An  original  school  record. 

6.  An  expired  passport. 

7.  An  original  employment  record. 

8.  Affidavits  of  two  or  more  persons 
attesting  to  the  date  of  birth. 

V.  One  Document  of  Name  Change 

If  your  current  legal  last  name  is  the  same 
as  the  last  name  of  the  deceased  eligible  this 
section  does  not  apply. 

This  section  is  only  required  for  persons 
whose  current  legal  last  name  is  different 
from  the  last  name  of  the  deceased  eligible. 

Submit  one  of  the  following  as  evidence  of 
the  change  of  legal  name. 

1.  A  certified  copy  of  the  public  record  of 
marriage. 

2.  A  certified  copy  of  the  divorce  decree. 

3.  A  certified  copy  of  the  court  order  of  a 
name  change. 

4.  Affidavits  or  sworn  statements  of  two  or 
more  persons  attesting  to  the  name  change. 

VI.  One  Document  of  Evidence  of 
Guardianship 

If  you  are  executing  this  document  for  the 
person  identified  as  an  eligible  beneficiary, 
you  must  submit  evidence  of  your  authority. 


If  you  are  a  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  an  individual,  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  appointment. 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an 
officer  of  the  institution  of  which  the 
recipient  is  institutionalized. 

Form  D: 

Declaration  of  Verification  by  Persons 
Identified  by  the  Office  of  Redress 
Administration  as  Statutory  Heirs. 
U.S.  Department  of  justice.  Civil  Rights 

Division.  Office  of  Redress  Administration 

This  declaration  shall  be  executed  by  the 
identified  parent  of  a  deceased  eligible 
individual  as  statutory  heir  in  accordance 
with  Section  105(a)(7)  of  the  Civil  Liberties 
Act  of  1988,  50  U.S.C.  app.  1989b. 

Complete  the  following  information: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 

Street: 

City,  State  and  Zip  Code: 

(3)  Telephone  Number 


Home 


Business 

4)  Social  Security  Number 

5)  Date  of  Birth: 

(6)  Relationship  to  the 
Deceased: 


(7)  The  name  of  the  child's  other  parent  and 
the  address  if  known.  This  includes  fathers 
and  mothers  through  adoption.  If  the  parent  is 
deceased  provide  the  date  and  place  of 
death. 

Read  the  following  carefully  before  signing 
this  document  A  False  Statement  may  be 
gounds  for  punishment  by  fine  (U.S.  Code. 
Title  31.  Section  3729),  and  fine  or 
imprisonment  or  both  (U.S.  Code,  Title  18. 
Section  287  and  Section  1101). 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct 


Signature 


Date 
Privacy  Act  Statement:  The  authority  for 
this  information  is  contained  in  50  U.S.C.  app. 
1989b.  The  information  that  you  provide  will 
be  used  principally  for  verifying  eligible 
persons  for  payment  under  the  restitution 
provision  of  the  Civil  Liberties  Act  of  1988. 

Required  Documentation 

The  following  documentation  must  be 
submitted  with  the  above  Declaration  to 
complete  your  verification. 

Submit  only  original  records,  not  copies. 
All  documents  attached  to  the  Declaration 
will  be  returned  to  the  sender  within  15 
working  days. 

Documentation: 

I.  One  Document  as  Evidence  of  the 
Deceased  Eligible's  Death 

1.  A  certified  copy  or  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury. 


2.  A  certificate  by  the  custodian  of  the 
public  record  of  death. 

3.  A  statement  of  the  funeral  director  or 
attending  physician,  or  intern  of  the 
institution  where  death  occurred. 

4.  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States. 

5.  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  Slate 
Department:  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

6.  If  you  cannot  obtain  the  preferred 
evidence  of  a  person's  death,  you  will  be 
asked  to  explain  why  and  submit  other 
convincing  evidence  to  ORA  such  as:  the 
signed  statements  of  two  or  more  people  with 
personal  knowledge  of  the  death,  giving  the 
place,  date,  and  cause  of  death. 

II.  One  Document  as  Evidence  of  Your 
Relationship  to  the  Deceased  Eligible 

Natural  Parent 

1.  A  birth  certificate  that  shows  you  to  be 
the  deceased  eligible  individual's  parent 

2.  An  acknowledgment  in  writing  signed  by 
the  person  before  the  eligible  individual's 
death. 

3.  Any  other  evidence  which  reasonably 
supports  a  finding  of  such  a  parent-child 
relationship,  such  as  a  certified  copy  of  the 
public  record  of  birth  or  a  religious  record 
showing  that  the  person  was  the  informant 
and  was  named  as  the  parent  of  the  deceased 
eligible  individual. 

4.  Affidavits  or  sworn  statements  of 
persons  who  know  the  person  had  accepted 
the  deceased  eligible  individual  as  his  or  her 
child. 

5.  Information  obtained  from  a  public 
agency  or  public  records,  such  as  school  or 
welfare  agencies,  which  shows  that  with  the 
deceased  eligible  individual's  knowledge,  you 
named  as  parent. 

Adoptive  Parent 

1.  A  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as  may  be 
necessary. 

2.  In  jurisdictions  where  petition  must  be 
made  to  the  court  for  release  of  such 
documents  or  information,  or  where  release 
of  such  documents  or  information  is 
prohibited,  a  revised  birth  certificate  showing 
the  person  as  the  deceased  eligible 
individual's  parent  will  suffice. 

III.  7Vo  Documents  of  identification 
Submit  both  of  the  following  as  evidence. 
1.  An  identification  with  your  photograph 

and  with  your  current  legal  name. 

2  A  document  to  establish  your  current 
addi-ess  such  as  monthly  utility  bills,  bank  or 
financial  statements,  employment 
identification  cards. 

IV.  One  Document  of  Date  of  Birth 

Submit  one  of  the  following  types  of 
evidence  to  establish  your  date  of  birth. 

1.  An  original  birth  certificate. 

2.  An  original  hospital  birth  record 
recorded  before  the  age  of  five. 

3.  An  original  religious  record  which  shows 
your  date  of  birth  and  was  recorded  before 
age  five. 
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4.  An  oiigiiMl  family  bible  or  family  racord. 

5.  An  original  school  racord. 
8.  An  expired  pasaport. 

7.  An  original  employment  record 
S.  Afrtdavits  of  two  or  more  persona 
atteating  to  the  dale  of  birth. 

V.  One  Document  of  Name  Change 

If  your  current  legal  last  name  is  the  seme 
as  the  last  name  of  the  deceased  eligible 
individual  this  section  does  not  apply. 

This  section  is  only  required  for  persons 
whose  current  legal  last  name  is  different 
from  the  last  name  of  the  deceased  eligible. 

Submit  one  of  the  following  as  evidence  of 
the  change  of  legal  name. 

1.  A  certified  copy  of  the  public  record  of 
marriage. 

2.  A  ceriified  copy  of  the  divorce  decree. 

3.  A  certified  copy  of  the  court  order  or  a 
name  change. 

4.  Affidavits  or  sworn  statements  of  two  or 
mora  persona  attesting  to  the  name  change. 

VI.  One  Document  of  Evidence  of 
Guardianship 

If  you  are  executing  this  document  for  the 
person  identified  as  eligible  you  must  submit 
evidence  of  your  authority. 

If  you  are  the  legally-appointed  guardian, 
committee,  or  other  legally-designed 
representative  of  such  an  individual,  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  appointment. 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an 
officer  of  (he  institution  of  which  the 
recipient  is  institutionallied. 

Date:  June  7, 1988. 
Dick  Thorabufcli, 
Attorney  General 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

(8W-FRL-3601-8] 

Hazardous  Waste  Hanagament 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Denial 

AQCNCV:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Rock  Island  Refining  Corporation, 
Indianapolis,  Indiana,  to  exdude  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20, 


which  allows  any  person  to  [tetition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22.  which  specincally  provides 
generators  the  opportimity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
thepetitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  and  fate  and  transport  models 
used  to  evaluate  the  petition.  Comments 
will  be  accepted  until  July  31, 1988. 
Comments  postmarked  after  the  close  of 
the  comment  period  will  be  stamped 
"late".  Any  person  may  request  a 
hearing  on  this  proposed  decision  and/ 
or  the  models  used  in  the  petition 
evaluation  by  filing  a  request  with 
Joseph  Carra,  whose  address  appears 
below,  by  June  29, 1969.  The  request 
must  contain  the  information  prescribed 
in  40  CFR  280.20(d). 

AOORtSSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Cleric,  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number 
••F-89-RIDP-FFFFF". 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (OS-340).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.  (Room  M2427).  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through- Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 


FON  FURTHCR  INPORMATtON  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Terry  Grist,  Office  of  Solid 
Waste  (OS-343).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460.  (202)  382-^782. 

SUPPLCMENTARV  INFONMATHNft 

I.  Background  

A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-speciHc  and 
speciHc  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  281.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  speciDc  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a]  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  the 
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background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  aind  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Rock  Island's  petitioned 
waste  on  human  health  and  the 
environment.  Specifically,  the  models 
will  be  used  to  predict  compliance-point 


concentrations  which  will  be  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  waste  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  Agency  is  generally 
unable  to  predict  and  does  not  control 
how  a  waste  will  be  managed  after 
delisting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  cturently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer, 
dispersivities.  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  deUsted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that  it  would  be 
inappropriate  to  request  ground-water 
monitoring  data  because  Rock  Island 
sends  the  petitioned  waste  off  site  for 
disposal.  For  petitioners  using  off-site 
management,  the  Agency  believes  that, 
in  most  cases,  the  ground-water 
monitoring  data  collected  would  not  be 
meaningful.  Most  commercial  land 
disposal  facilities  accept  wastes  from 
numerous  generators.  Any  ground-water 
contamination  or  leachate  would  be 
characteristic  of  the  total  volume  of 
waste  disposed  of  at  the  site.  In  most 
cases,  the  Agency  believes  that  it  would 
be  impossible  to  isolate  ground-water 
impacts  associated  with  any  one  waste 
disposed  of  in  a  commercial  landfill. 
Therefore,  the  Agency  did  not  request 
ground-water  monitoring  data. 


Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1985  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  fmal  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Dispositioa  of  Delisting  Fetitioo 

A.  Rock  Island  Refining  Corporation, 
Indianapolis,  Indiana 

1.  Petition  for  Exclusion 

Rock  Island  Refining  Corporation 
(Rock  Island]  located  in  Indianapolis. 
Indiana,  is  a  petroleum  refinery 
producing  a  wide  range  of  fuels  from  the 
prtx:essing  and  fractionation  of  crude 
oil.  Refinery  processes  include 
distillation,  redistillation,  and  cracking. 
Rock  Island  petitioned  *he  Agency  to 
exclude  its  filter  press  cake  generated 
from  the  treatment  of  the  following 
sludges:  EPA  Hazardous  Waste  Na 
K049 — "Slop  oil  emulsion  solids  from  the 
petroleum  refining  industry":  EPA 
Hazardous  Waste  No.  K050 — "Heat 
exchanger  bundle  cleaning  sludge  from 
the  petroleum  refining  industry";  and 
EPA  Hazardous  Waste  No.  K051— "API 
separator  sludge  from  the  petroleum 
refining  industry".  The  hsted 
constituents  for  EPA  Hazardous  Waste 
Nos.  K049  and  K051  are  hexavalent 
chromium  and  lead;  the  listed 
constituent  for  EPA  Hazardous  Waste 
No.  K050  is  hexavalent  chromium. 

Rock  Island  petitioned  to  exclude  its 
waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing.  Rock  Island  claims  that  its  waste 
is  not  hazardous  because  the 
constituents  of  concerns  are  present 
either  in  insignificant  concentrations  or. 
if  present  at  significant  levels,  are 
essentially  in  immobile  forms.  Rock 
Island  also  believes  that  this  waste  is 
not  hazardous  fo;  any  other  reason  (i.e.. 
there  are  no  additional  constitutents  or 
factors  that  could  cause  the  waste  to  be 
hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  requited  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
Section  222  of  the  Amendments,  42 
U.S.C.  6921(f).  and  40  CFR  260.22(d)  (2>- 
(4).  Today's  proposal  to  deny  this 
petition  for  delisting  is  the  result  of  the 
Agency's  evaluation  of  Rock  island's 
petition. 

2.  Background 

Rock  Island  submitted  its  petition  to 
exclude  its  filter  press  cake  from 
hazardous  waste  regulation  on  October 
21. 1981.  The  Agency  issued  a  temporary 
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exclusion  for  this  waste  by  letter  on 
March  12, 1982  after  a  preliminary 
review  of  the  petition.  (Prior  to  the 
passage  of  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1084. 
the  Agency  granted  temporary 
exclusions  if  there  was  a  likelihood  that 
a  Hnal  exclusion  would  be  granted.)  On 
January  6, 1984.  November  26, 1984.  and 
September  18. 1985.  the  Agency 
requested  that  Rock  Island  submit 
information  necessary  to  complete  its 
petition.  The  Agency  requested  that  this 
information  be  submitted  by  November 
ir.,  1985  so  that  the  HSWA  requirement, 
to  finalize  decisions  on  all  temporary 
exclusions  by  November  8. 1966.  could 
I J  satisried.  (See  42  U.S.C.  6921(f)(2)(B)). 
To  date,  the  Agency  has  not  received 
information  believed  necessary  to  fully 
characterize  the  petitioned  waste.  On 
Jdnuary  17. 1986,  EPA  proposed  to  deny 
Rock  Ibland's  petition  and  revoke  their 
temporary  exclusion  on  the  basis  that 
Rock  Island  had  failed  to  submit  a 
complete  petition  (see  51  FK  2526- 
2529)." 

On  October  24. 1986.  EPA  published  a 
notice  of  availability  and  request  for 
comment  regarding  EPA's  technical 
reasons  for  requiring  petroleum  refming 
petitioners  to  submit  analytical  data  for 
certain  hazardous  constituents  in  their 
various  petitioned  wastes  (see  51  FR 
37767-37768).  This  notice  also  indicated 
that  Rock  Island  bad  not  supplied  these 
data.  In  response  to  this  notice.  Rock 
Island  supplied  (1)  analytical  data  for 
one  sample  of  vacuum  Alter  cake,  and 
(2)  comments  on  the  Agency's  list  of 
constituents  of  concern  for  petitions  to 
exclude  petroleum  refining  wastes.  Rock 
Island  strongly  questioned  wliether  EPA 
hdd  the  authority  and  a  sufficient  basis 
to  require  information  on  additional 
hazardous  constituents  of  concern  in  its 
petitioned  waste.  As  a  result.  Rock 
Island  believed  that  EPA  could  not 
properly  deny  its  petition  for  lack  of 
information.  Rock  Island  also  requested 
a  30  day  extension  of  the  comment 
period.  The  Agency  granted  an 
extension  on  December  19, 1986  (51  FR 
45485).  The  Agency  received  no 
additional  data  or  comments. 

The  Agency  did  not  make  a  Anal 
decision  on  Rock  Island's  petition  by 
November  8. 1986,  and.  by  operation  of 
the  statute,  the  facility  lost  its  temporary 
exclusion  and  immediately  became 
subject  to  the  requirements  of  Subtitle  C 
of  RCRA.  In  addition,  because  the 
Agency  did  not  Hnalize  its  decision,  the 
delisting  petition  remained  on  file  with 


'  On  Jiinaury  17.  IMe.  Ihe  Ajjcnry  prapoced  lo 
deny  23  petiiiont.  The  other  22  petition*  have  been 
or  will  be  addrestad  in  aaparate  rulemakinga  and 
ure  nul  diKuaaed  in  today '■  noiica. 


the  Agency.  In  today's  notice.  EPA  again 
proposes  to  deny  the  petition  solely  on 
technical  grounds,  because  evaluation  of 
information  presented  in  the  petition 
supports  a  finding  that  the  waste  is 
hazardous. 

The  Agency  has  the  authority  to  deny 
petitions  based  on  the  lack  of 
information.  The  Agency  beheves  that  it 
could  have  decided  to  issue  a  final 
denial  based  on  the  January  17. 1986 
proposal  because  Rock  Island  has  not 
submitted  a  complete  petition,  even 
after  repeated  Agency  requests  for 
information.  Thus,  the  Agency  largely 
disagrees  with  Rock  Island's  comments 
on  the  January  17  and  October  24, 1986 
notices.  However,  EPA  declines  to 
respond  to  those  comments  in  detail  in 
today's  notice,  since  EPA  no  longer 
proposes  to  rely  on  the  lack  of 
information  as  a  basis  for  denial  of  the 
petition.  Rather  than  denying  the 
petition  based  on  the  lack  of 
information,  the  Agency  has  chosen 
instead  to  propose  to  deny  Rock  Island's 
petition  based  on  a  technical  evaluation 
of  the  information,  albeit  deficient,  that 
had  been  received.  By  so  doing,  Ihe 
Agency  is  suggesting  that  it  does  not 
believe  submittal  of  the  requested 
additional  data  by  Rock  Island  would 
lead  the  Agency  to  conclude  that  the 
petitioned  waste  is  non-hazardous. 

In  support  of  its  petition.  Rock  Island 
submitted  (1)  descriptions  of  its  waste 
treatment  processes,  including 
schematic  diagrams:  (2)  total  constituent 
data  for  the  EP  toxic  metals,  nickel, 
antimony,  and  beryllium;  (3)  EP  leachate 
analysis  results  for  the  EP  toxic  metals 
for  representative  waste  samples:  (4) 
OWEP  analysis  results  for  the  EP  toxic 
metals,  nickel,  antimony,  and  beryllium 
for  a  single  sample:  (5)  oil  and  grease 
data  for  a  single  sample:  (6)  total 
constituent  data  for  volatile  and  semi- 
volatile  oi^anic  compounds  for  a  single 
sample:  and  (7)  results  from 
characteristics  testing  for  ignitability. 
corrosivity.  and  reactivity. 

At  Rock  Island's  reAnery.  aqueous 
condensate  from  storage  tanks,  process 
waters,  and  oil  laden  waters  [e.g.,  slop 
oil  emulsions]  are  collected  and 
transported  by  the  reAnery's  oily  water 
sewer  to  two  API  separators  in  series. 
(Rock  Island's  description  of  its 
manufacturing  processes  does  not 
identify  in  detail  what  waste  streams 
enter  its  waste  treatment  facility.)  The 
API  separators  use  physical  means  to 
separate  the  incoming  waste  into  oil. 
water,  and  sludge  components.  The  oil  is 
recovered,  and  the  water  is  further 
treated  in  on-site  aeration  lagoons.  The 
API  separator  sludges  are  pumped  into 
holding  tanlcs  t>efure  being  conveyed  to 


a  vacuum  Alter  press.  The  resultant 
solid  Alter  press  cake  is  dumped 
continuously  from  the  Alter  press  into 
containers.  The  filter  press  cake  is  the 
subject  of  today's  notice. 

To  collect  representative  samples 
from  containers  like  Rock  Island's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples,  each  comprised  of  a  full-depth 
core  sample  collected  from  one  or  more 
of  the  containers  generated  over  a 
speciAc  time  period  [e.g.,  collect  a  full- 
depth  core  sample  from  each  container 
of  waste  generated  during  a  week  and 
composite  the  samples  weekly).  See 
"Test  Methods  for  Evaluating  Solid 
Wastes:  Physical/Chemical  Methods," 
U.S.  EPA,  OfAce  of  Solid  Waste  and 
Emergency  Response,  Publication  SW- 
846  (third  edition),  November  1986,  and 
"Petitions  to  Delist  Hazardous  Waste — 
A  Guidance  Manual. "  U.S.  EPA,  OfAce 
of  Solid  Waste,  {EPA/53O-SW-85-003), 
April  1985. 

In  March  and  April  1981,  Rock  Island 
collected  one  composite  sample  of  the 
Alter  press  cake  from  each  of  four 
containers.  To  construct  these 
composite  samples,  Rock  Island 
collected  a  shovel-full  of  waste  from 
several  different  locations  in  one 
container  and  combined  them:  this 
procedure  was  repeated  for  three 
additional  containers.  Rock  Island  used 
sampling  protocol  presented  in  SW-846 
Section  3.2-19  to  sample  its  waste.  Rock 
Island  considered  these  samples  to  be 
representative  of  the  petitioned  waste 
because  the  filter  press  cake  is  believed 
to  be  homogenous  due  to  the  frequent 
mixing  of  the  pre-Altered  waste  in  the 
API  separators  and  holding  tanks.  The 
four  1981  composite  samples  of  the  Alter 
press  cake  were  analyzed  for  extraction 
procedure  (EP)  leachate  concentrations 
[i.e.,  mass  of  a  particular  constituent  per 
unit  volume  of  extract)  of  the  EP  toxic 
metals  and  hexavalent  chromium.  These 
four  composite  samples  also  were 
analyzed  for  total  constituent 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste)  of 
chromium  and  lead,  and  the 
characteristics  of  ignitabihty, 
corrosivity.  and  reactivity.  On  February 
19, 1982.  Rock  Island  submitted  EP 
leachate  data  for  lead  and  chromium 
from  a  sample  collected  from  the 
vacuum  Alter  press.  Rock  Island  did  not 
provide  a  detailed  description  of 
procedures  used  to  collect  this  Alter 
press  cake  sample. 

Rock  Island  also  submitted  data  from 
one  sample  collected  on  March  29. 1984. 
Rock  Island  did  not  provide  a  detailed 
description  of  procedures  used  to  collect 
this  Alter  press  cake  sample.  Rock 
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Island  analyzed  this  sample  for  total 
constituent  and  Oily  Waste  EP  (OWEP) 
leachate  concentrations  of  the  EP  toxic 
metals,  nickel  antimony,  and  beryllium. 
This  sample  was  also  analyzed  for  total 
constituent  concentrations  of  volatile 
and  semi-volatile  organic  compounds 
and  total  oil  and  grease  content 

3.  Agency  Analysis 

Rock  Island  used  SW-846  methods  to 
quantify  the  total  constituent 
concentrations  of  lead  and  chromium, 
and  procedures  listed  in  40  CFR  Part 
261.  Appendix  II  to  quantify  the 
leachable  concentrations  of  the  EP  toxic 
metals  in  the  1981  composite  samples. 
Rock  Island  used  SW-846  Method  1330 
(the  OWEP  methodology]  to  quantify  the 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  antimony,  and  beryllium 
in  the  1984  sample.  Rock  Island  used 
atomic  absorption  techniques  to 
quantify  the  total  constituent 
concentrations  of  the  EP  toxic  metals, 
nickel,  antimony,  and  beryllium  in  the 
1984  sample.  Table  1  presents  the 
maximum  reported  total  constituent  and 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  antimony,  and  beryllium 
in  the  Alter  press  cake  samples.  As 
noted  in  Table  1.  the  standard  EP 
procedure  yielded  higher  leachable 
concentrations  for  many  of  the  EP  toxic 
metals  than  the  OWEP.  The  Agency 
believes  that  it  is  appropriate  to  use 
standard  EP  data,  as  well  as  OWEP 
data,  in  the  evaluation  of  Rock  Island's 
petitioned  waste  for  two  reasons.  First  a 
denial  decision  based,  in  part,  on 
standard  EP  data  is  conservative 
because  OWEP  data  are  a  more 
stringent  measure  of  constituent 
concentrattons  that  may  be  mobilized 
from  a  waste  [i.e.,  OWEP  concentrations 
are  typically  higher  than  EP  leachate 
concentrations).  Second,  the  Agency 
believes  that  the  Ave  samples  analyzed 
using  the  standard  EP  procedure  are 
more  representative  of  constituent 
variability  than  the  single  sample 
analyzed  using  the  OWEP  [i.e., 
constituent  variability  in  a  waste  cannot 
be  distinguished  from  analytical  data  for 
a  single  sample). 

Table  1  .—Maximum  Total  Constituent 
AND  OWEP  Leachate  Concentra- 
tions (PPM)  Filter  Press  Cake 


Constituents 

Total 

Constituent 

Analyses 

Leachate 
AnatysM' 

Arswiic 

Bailum 

Beryllium 

Cadmium 

Ctvomium 

39 

0.26 

26 

0.2 

1 

3,062 

362 

0.05 

«0.02 

•5.2 

0.01 

0.03 

*1  18 

Lead 

«0.4 

Table  1  .—Maximum  Total  Constituent 
AND  OWEP  Leachate  Concentra- 
tions (PPM)  Filter  Press  Cake— Con- 
tinued 


Constituents 

Total 

ConaWuant 

Analysas 

Leachate 
Analyses ' 

Mercury — 

Nickel 

Selenium 

Silver 

<0.01 
69 
<2.5 
<0.25 

<0.0005 

0.11 
»0.02 
»0  02 

<:  DenoiM  that  the  constituent  was  not  detected 
at  the  detection  limit  speafied  in  the  table. 

'  Results  reported  are  for  samples  artaiyzed  using 
SW-e46  Method  1330  (OWEP)  urriew  ottierwise 
noted. 

'Results  obtained  usmg  SW-846  Method  1310 
(standard  EP>. 

The  detection  limits  in  Table  1 
represent  the  lowest  concentrations 
quantlAable  by  Rock  Island,  when  using 
the  appropriate  analytical  methods  to 
analyze  the  petitioned  waste.  (Detection 
limits  may  vary  according  to  the  waste 
and  waste  matrix  being  analyzed,  i.e., 
the  "cleanliness"  of  waste  matrices 
varies  and  "dirty"  waste  matrices  may 
cause  interferences,  thus  raising  the 
detection  limits.) 

Normally,  petitioners  are  required  the 
oil  and  grease  content  of  their  waste  in 
order  to  determine  if  the  EP  procedure 
has  to  be  modiAed  in  accordance  with 
the  Oily  Waste  EP  (OWEP) 
methodology.  The  OWEP  is  used  to 
determine  the  leachability  of  toxic 
constituents  from  petitioned  wastes  if 
the  oil  and  grease  content  of  the  waste 
exceeds  one  percent.  Wastes  having 
more  than  one  percent  total  oil  and 
grease  either  may  have  significant 
concentrations  of  constituents  of 
concern  in  the  oil  phase  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufAcient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  of  metals 
from  the  sample.  (See  SW-846  Method 
1330.) 

Rock  Island  used  an  unspecified  liquid 
extraction  technique  to  determine  that 
the  oil  and  grease  level  of  their  single 
1984  sample  was  14  percent.  Although 
the  Agency  normally  requests  oil  and 
grease  data  for  a  minimum  of  four 
representative  samples  using  an  EPA 
approved  method,  such  as  SW-846 
Method  9071,  the  Agency  is  conAdent 
that  Rock  Island  should  have  employed 
the  OWEP  methodology  based  on  (1)  the 
high  level  of  oil  and  grease  content 
reported  for  the  1984  sample,  (2)  the 
nature  of  Rock  Island's  waste,  and  (3) 
the  results  of  the  Agency's  spot-check 
visit  (discussed  later  in  this  notice). 
However,  as  stated  previously.  Rock 
Island  provided  standard  EP  data  for  its 


four  1981  composite  samples  and  only 
provided  OWEP  data  for  iU  one  1984 
sample.  The  Agency,  on  numerous 
occasions,  requested  Rock  Island  to  re- 
analyze its  waste  using  the  OWEP 
methodology.  Rock  Island  did  not 
respond  to  this  request.  The  Agency  did 
not  pursue  its  request  for  this 
information  because  there  was  sufAcient 
basis  to  propose  denial  of  the  petition 
without  this  information 

On  the  basis  of  test  results  provided 
by  Rock  Island,  pursuant  to  40  CFR 
260.22,  none  of  the  samples  analyzed 
exhibited  the  characteristics  of 
ignitability.  corrosivity.  or  reactivity. 
See  40  CFR  261.21.  261 JS2,  and  281.23. 
respectively. 

Rock  Island  used  GC/MS  methods 
similar  to  SW-846  Methods  8240  and 
8270  to  quantify,  respectively,  volatile 
and  semi-volatile  hazardous  orga.iic 
constituents  concentrations  in  the  Alter 
press  cake.  A  description  of  the  methods 
used,  and  the  compounds  analyzed  for, 
are  presented  in  the  public  docket. 
Table  2  presents  the  reported 
concentrations  for  hazardous  organics 
detected  in  the  petitioned  waste. 

Table  2.— Total  Constituent 
Analyses  (ppm)  Filter  Press  Cake 


Constituems 


Anthracene 

Bertzene...- 

Chrysene 

ESi)^  benzene.. 
Ruorantherw ... 

Fluorene _... 

Naphthalene.... 
Ptfenanthrerte.. 

Pyrene 

Toluene 


Total 

CUflSMU- 

ent 

concerv 
tratforts 


0.070 

11 
012 

75 
0.38 
0.13 
1.7 
0.87 
0.08 
110 


Rock  Island  submitted  a  signed 
certification  stating  that  approximately 
1.032  cubic  yards  of  filter  press  cake  are 
generated  annually.  The  Agency 
reviews  a  petitioner's  estimates  and.  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  estimate  waste  volume.  EPA 
accepts  Rock  Island's  certified  estimate 
of  1,032  cubic  yards. 

The  Agency  has  initiated  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  delisting  petitions. 
As  part  of  this  program,  the  Agency 
conducted  a  spot-check  sampling  visit  to 
Rock  Island.  The  results  of  this  visit  are 
discu.ssed  later  in  this  notice. 
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4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  the  filter  press  cake  and 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  tl^  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency  evaluated 
Rock  Island's  petitioned  Hlter  press  cake 
using  its  vertical  and  horizontal  spread 
(VHS)  landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26. 
1985).  SO  FR  48896  (November  27. 1985). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [I.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  Organic  Leachate 
Model  (OLM)  to  estimate  the  leachable 
portion  of  the  organic  constituents  in  the 
petitioned  waste.  See  SO  FR  48953 
(November  27. 1985).  51  FR  41084 
(November  13. 1986).  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 
the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
underlying  aquifer.  The  Agency  requests 
comments  on  the  use  of  the  OLM  and 
VHS  model  as  applied  to  the  evaluation 
of  Rock  Island's  waste. 

Furthermore,  despite  the  fact  that  the 
OWEP  is  normally  used  to  evaluate  the 
mobility  of  the  inorganic  constituents 
when  oil  and  grease  content  exceeds 
one  percent,  the  Agency  believes  that 
the  modeling  evaluation  for  Rock 
Island's  petitioned  waste  (using  EP  data) 
is  valid  because  OWEP  concentrations 
are  typically  higher  than  EP  leachate 
concentrations.  A  denial  decision  based, 
in  part,  on  standard  EP  data  is 
conservative  because  OWEP  data  are  a 
more  stringent  measure  of  constituent 
concentrations  that  may  be  mobilized 
from  a  waste. 

The  Agency  used  the  VHS  model  to 
evaluate  themobility  of  the  hazardous 
inorganic  constituents  detected  in  the  EP 
extract  of  Rock  Island's  Filter  press  cake. 
The  Agency's  evaluation,  using  Rock 
Island's  estimate  of  1.032  cubic  yards 
per  year  and  the  maximum  reported  EP 


or  OWEP  leachate  concentrations, 
generated  the  compliance-point 
concentrations  shown  in  Table  3.  The 
Agency  did  not  evaluate  the  mobility  of 
mercury  from  Rock  Island's  Tilter  press 
cake  because  it  was  not  detected  in  the 
EP  extract  using  the  appropriate 
analytical  test  method  (see  Table  1).  The 
Agency  believes  that  it  is  inappropriate 
to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
If  a  constituent  cannot  be  detected 
(when  using  the  appropriate  analytical 
method],  the  Agency  assumes  that  the 
constituent  is  not  present  and  therefore 
does  not  present  a  threat  to  either 
human  health  or  the  environment. 

Table  3.— VHS  Mooeu  Compuance- 
poimt  ck)ncentrations  (ppm)  filter 
Press  Cake 


ConsttUMOIs 

CompMno#" 

rOW 
conoantra- 

tions 

LsvMof 
wgulatoiy 
conoam' 

Antimony 

Afssrtc 

Barium 

B^^yMiuiTi „«».»..»„.. 

^dmium 

CIvomium ......         ..„. 

LMd ; 

NicMI 

Sthwr _      . 

0.003 
.001 
.34 
.0006 

.002 
.076 
.026 
.007 
.001 
.001 

0.01 
OS 

1.0 
2 
.01 
.05 
.05 
.5 
.01 
OS 

■  8m  "Oockal  Report  on  HealtMiaaad  RsguMory 
Lavaia  and  SoluMitlaa  Uaad  in  the  Evtfuation  o( 
DaHating  Patitnns,"  Juna  8.  1968,  located  in  tha 
RCRA  pubic  dochat 

The  filter  press  cake  exhibited 
chromium  concentrations  at  the 
compliance  point  above  the  health- 
based  level  used  in  delisting  decision- 
making. The  filter  press  cake  exhibited 
antimony,  arsenic  barium,  beryllium, 
cadmium,  lead,  nickel,  selenium,  and 
silver  levels  at  the  compliance  point 
below  the  delisting  health-based  level 
for  each  constituent.  Rock  Island  did  not 
quantify  the  concentration  of  total 
cyanide  or  sulfide  in  the  petitioned 
waste.  Therefore,  the  Agency  could  not 
determine  if  the  concentrations  of 
reactive  cyanide  and  sulfide  would  be 
below  the  Agency's  interim  standards  of 
250  and  500  ppm,  respectively.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation,"  July  12. 1985,  Internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  Also  because  total 
constituent  concentrations  of  cyanide 
and  sulfide  in  the  filter  press  cake  were 
not  provided,  the  Agency  was  unable  to 
completely  determine  whether  the  waste 
exhibited  the  characteristic  of  reactivity. 
See  40  CFR  261.23. 


On  the  basis  of  test  results  submitted 
by  the  petitioner,  pursuant  to  40  CFR 
280.22,  the  Agency  concludes  that  the 
filter  press  cake  does  not  exhibit  either 
of  the  characteristics  of  ignitability  or 
corrosivity.  See  40  CFR  261.21  and 
261.22,  respectively. 

The  Agency  also  evaluated  the 
.nobility  of  the  hazardous  organic 
constituents  detected  in  Rock  Island's 
waste  using  the  OLM/ VHS  model.  The 
Agency  used  the  OLM  to  predict  the 
leachable  concentration  of  each  of  the 
ten  organic  constituents  presented  in 
Table  2.  The  resulting  leachable 
concentrations  then  were  used  as  inputs 
in  the  VHS  model  in  order  to  assess  the 
potential  impacts  of  the  constituents 
upon  the  ground  water.  The  calculated 
compliance-point  concentration  for  the 
ten  organic  constituents  are  presented  in 
Table  4. 

Table   4— OLM/VHS   Model;   Compu- 

ANCe-POINT     CONCE^r^RATIONS     (PPM) 

Filter  Press  Cake 


Conatituenta 


Anthracena. 

Banzane 

Ctwyaena 

Ettryl  tianzena . 
Fluoranthena .- 

Fkiorena 

NapMhalana..„ 
Pt>ananthrana.. 

Pyrane 

Totuane 


Compliance- 
Point 

concentra- 
tiona 


0.000007 
.011 

.000003 
.02 

.00004 
.00004 
.0007 
.0001 
.00001 
.03 


Lavettot 
ragutatofv 
concam  > 


0.002 
.005 
.0002 

4. 
.2 

.002 
14 
.002 

4 
10 


*  Sea  "Oocfcel  Report  on  Health-based  Regulatory 
Levels  and  Solubilities  Used  in  tt>e  Evaluation  ol  the 
Delisting  Petitions."  June  8,  1968,  located  in  the 
RCRA  public  docket. 

The  niter  press  cake  exhibited  benzene 
concentrations  at  the  compliance  point 
above  the  health-based  level  used  in 
deUsting  decision-making.  The  filter 
press  cake  exhibited  anthracene, 
chrysene,  ethyl  benzene,  fiuoranthene, 
fluorene,  naphthalene,  phenanthrene, 
pyrene,  and  toluene  at  the  compliance 
point  below  the  delisting  health-based 
level  for  each  constituent. 

The  Agency  believes  that  other 
hazardous  constituents  could  be  present 
in  Rock  Island's  filter  press  cake  at 
levels  of  concern.  As  previously  stated, 
the  Agency  requested,  on  numerous 
occasions,  that  Rock  Island  submit  data 
on  a  minimum  of  four  samples  analyzed 
for  leachable  concentrations  of  the  EP 
toxic  metals,  nickel  cyanide,  and  other 
metals  using  the  OWEP  methodology, 
and  also  data  on  total  constituent 
concentrations  of  inorganic  and  organic 
compounds  potentially  present  in 
wastes  like  Rock  Island's.  To  date,  the 
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Agency  has  not  received  information 
believed  necessary  to  fully  characterize 
the  petitioned  waste.  However,  the 
Agency  does  not  consider  it  necessary 
for  Rock  Island  to  complete  its  petition 
because  there  is  sufficient  basis  to 
propose  denial  of  the  petition  without 
this  information. 

On  June  24, 1985,  staff  under  contract 
to  the  Agency  conducted  a  site  visit  to 
Rock  Island  as  part  of  the  Agency's 
spot-check  sampling  and  analysis 
'  program.  Eight  samples  were  collected 
from  various  locations  in  Rock  Island's 
waste  treatment  system.  Rock  Island's 
vacuum  filter  press  was  not  in  operation 
on  the  day  of  the  spot-check  visit  and 
the  dumpster  containing  the  filter  press 
cake  was  absent  Nevertheless,  one  grab 
sample  of  the  waste  was  obtained  from 
the  disposal  chute  leaving  the  filter 
press.  This  grab  sample  was  analyzed, 
using  standard  EPA  methods,  for  total 
oil  and  grease  content;  total  constituent 
concentrations  of  the  EP  toxic  metals, 
nickel,  cyanide,  sulfide,  antimony,  and 
beryllium;  and  OWEP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  cyanide,  and  beryllium.  (The  oil 
and  grease  level  of  this  sample  was 
determined  to  be  19.5  percent;  therefore, 
the  OWEP  methodology  was  followed.) 
The  sample  was  also  analyzed  for  total 
volatile  and  semi-volatile  organic 
compounds  using  SW-846  Methods  8240, 
8270,  and  8080,  respectively.  Analytical 
difficulties  were  encountered  during 
analysis  of  this  sample  for  inorganic 
constituents  and  semi-volatile 
compounds.  However,  analysis  results 
for  volatile  organic  compounds  (SW-846 
Method  8240)  are  considered  valid,  and 
the  Agency  considered  these  data  in  the 
review  of  Rock  Island's  petition.  (See 
•the  RCRA  pubUc  docket  for  today's 
notice  for  more  detail.)  Although  this 
grab  sample  is  not  considered  to  be  fully 
representative  of  the  petitioned  waste 
because  the  disposal  chute  contained 
only  residual  filter  press  cake,  the 
Agency  believes  that  this  sample,  to 
some  extent,  represents  a  portion  of 
Rock  Island's  petitioned  waste.*  Table  5 
presents  the  reported  concentrations  of 
hazardous  volatile  organic  constituents 
detected  in  the  spotcheck  sample  for 
which  health-based  levels  exist. 


'  The  remaining  seven  spot-check  samples  were 
collected  from  one  of  the  API  separators,  one  of  the 
holding  tanks,  the  suction  pit,  and  the  aeration 
lugoon.  These  samples  were  not  considered  in  the 
evaliwtion  of  Rock  Island's  petition  because  they 
did  not  represent  the  composition  of  the  petitioned 
filter  press  cake  [e.g.,  samples  were  collected  in 
various  stage*  of  the  treatment  process  prior  to 
filtering}. 


Table  5.— Total  Constituent  Analy- 
ses (PPM)  Spot-Check  Smaple  Filter 
Press  Cake 


Constituents 


Ethyl  benzene — 

Mattiylene  chioride- 

Toluene 

Xylene 


ToW 
cansStuem 
concentra- 


33 

15 

36 

250 


The  Agency  evaluated  the  mobility  of 
the  hazardous  volatile  organic 
constituents  detected  in  the  spot-check 
sample  using  the  OLM/VHS  model.  The 
Agency  used  the  OLM  to  predict  the 
leachable  concentration  of  each  of  the 
four  organic  constituents  presented  in 
Table  5.  The  resulting  leachable 
concentrations  then  were  used  as  inputs 
in  the  VHS  model  in  order  to  assess  the 
potential  impacts  of  the  constituents 
upon  the  ground  water.  The  calculated 
compliance-point  concentrations  for  the 
four  organic  constituents  are  presented  . 
in  Table  6. 

Table  6.— OLM/VHS  Model:  Compu- 
ANCE-PoiNT  Concentrations  (ppm) 
Spot-Check  Sample  Filter  Press 
Cake 


Constituents 

Compliance- 
point 
concentra- 
tions 

Levels  of 
re^ilatory 
concern' 

Ethyl  benzene 

Methylene  chtonde. 

Toluene .     

Xylene :_ 

0.009 
.034 
.02 
.04 

4 

0.0047 
10 
70 

■  See  "Oockal  Report  on  Healttvbased  Regulatory 
Levels  and  Sohibilitiee  Used  in  tt>e  Evaluation  o4  the 
Delisting  Petitions."  Jur>e  8,  1988,  kx^ated  in  tiie 
RCRA  public  docket 

The  filter  press  cake  exhibited 
methylene  chloride  concentrations 
above  the  health-based  level  used  in 
delisting  decision-making.  As  stated 
previously,  this  spot-check  sample  is  not 
fully  representative  of  the  petitioned 
waste.  However,  the  Agency  believes 
that  these  data  do  indicate  that  other 
hazardous  organic  constituents  may  be 
present  in  the  petitioned  waste  at 
significant  [i.e.,  hazardous]  levels. 

5.  Conclusion 

The  Agency  believes  that  Rock  Island 
has  not  demonstrated  that  its  petitoned 
waste  is  not  hazardous.  Specifically,  the 
data  provided  by  Rock  Island  indicate 
that  the  filter  press  cake  exhibits 
significant  concentrations  of  leachable 
chromium  and  benzene.  In  addition,  as  a 
result  of  the  1985  spot-check  visit,  the 
Agency  strongly  suspects  that  additonal 


hazardous  constitutents  are  present  in 
the  waste  at  levels  of  regulatory 
concern.  Although  Rock  Island  was 
requested  to  provide  data,  it  has  not 
provided  sufficient  information  to 
satisfy  these  concerns.  Hius,  the  Agency 
also  considers  the  petition  to  be 
incomplete.  The  Agency  proposes  to 
deny  Rock  Island  Refining  Corporation's 
petition  for  exclusion  of  its  filter  press 
cake  generated  from  the  treatment  of 
sludges  described  in  its  petition  as  EPA 
Hazardous  Waste  Nos.  K049.  K050,  and 
K051  at  its  Indianapolis,  Indiana  facility. 
This  waste  continues  to  be  subject  to 
regulation  under  40  CFR  Parts  260 
through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Sohd  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
-here,  because  this  rule,  if  promulgated, 
would  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  been 
obligated  to  manage  its  waste  as 
hazardous  before  and  during  the 
Agency's  review  of  its  petition  (except 
for  the  period  during  which  the 
temporary  exclusion  was  in  effect). 
Because  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  believes  that  this 
denial  should  be  effective  immediately 
upon  promulgation.  Hiese  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act  pursuant  to  5  USC 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposed  denial  of  this 
petition,  if  promulgated,  would  not 
impose  an  economic  burden  on  this 
facility  because  prior  to  submission, 
during  initial  review  of  the  petition,  and 
again  after  November  8, 1986  (when  its 
temporary  exclusion  ceased  to  be  in 
effect),  this  facility  should  have  handled 
its  waste  as  hazardous.  The  denial  of 
the  petition  means  that  petitioner  is  to 
'  continue  managing  its  waste  as 
hazardous  in  the  manner  in  which  it  has 
been  doing,  economically,  and 
otherwise.  There  is  no  additional 
economic  impact,  therefore,  due  to 


•  ■  , ,  .  I     ■   t  ■ 
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today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  nexibiUty  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  use  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisidictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entitites. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities.  The  facility  included  In 
this  notice  may  be  considered  a  small 
entity,  however,  this  rule  only  affects 
one  facility  in  one  industrial  segment. 
The  overall  economic  impact  therefore, 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  proposed     ? 
regulation,  if  promulgated,  will  notliave 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Paperwork  Reductioo  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  haVe  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511.  44  USC  8  3501  et  seg.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

Vn.  List  of  Subjects  in  40  CFR  Part  281 

Hazardous  Materials,  Waste 
Treatment  and  Disposal,  Recycling. 

Autlwfity:  Sec.  3001  RCRA,  42  USC  6021. 

Dated:  June  2. 1969. 
loiMthan  Z.  Cannon, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Doc.  89-14061  Filed  6-13-«0;  8:45  amj 
BiLUNacooe  mm-mmi 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  80  and  83 

RIN  3067-AB33 

Federal  Crime  Insurance  Program 

AOINCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Proposed  rule. 


summary:  These  revisions  to  the 
Federal  Crime  Insurance  Program  are 
proposed  to  achieve  the  following: 
revise  the  basic  classification  and  rating 
structure  of  the  commercial  rating  plan; 
exclude  coverage  on  vacant  residential 
property  and  provide  greater  clarity  to 
existing  policy  provisions  under  both  the 
residential  and  commercial  policies  by 
providing  more  precise  policy 
terminology. 

OATiS:  All  comments  received  on  or 
before  July  15, 1989  will  be  considered 
before  final  action  is  taken  on  the 
Proposed  Rule. 

AD0RES88S:  Persons  wishing  to 
comment  should  submit  comments  in 
duplicate  to  the  Rules  Docket  Clerit, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  Telephone 
(202)  646-m07. 

FOR  FURTHIR  INTORMATION  CONTACT: 

Robert  J.  DeHenzel,  Project  Officer. 
Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration,  Donohoe  Building,  500  C 
Street  SW..  Room  433.  Washington,  DC 
20472,  Telephone  number  (202)  646-3440. 

SUPPLEMEHTARY  INFORMATION:  These 

amendments  to  the  Federal  Crime 
Insurance  Program  (FCIP)  Regulations 
are  the  result  of  the  experience  gained 
over  the  past  eighteen  years  the  Program 
has  been  in  operation.  The  Federal 
Insurance  Administration  (FIA)  desires 
to  improve  service  to  policyholders  and 
to  more  closely  align  die  Program  with 
the  underwriting  and  rating  methods 
used  by  the  private  insurance  sector, 
while  reducing  the  general  taxpayers' 
burden  with  more  equitable  sharing  of 
the  cost  of  crime  losses  between  the 
general  taxpayers  and  the  program 
insureds. 

In  1985,  the  Federal  Insurance 
Administration  implemented  a  new 
commercial  rating  plan  for  the  Federal 
Crime  Insurance  Program.  This  new  plan 
had  four  major  objectives:  (1)  That  the 
plan  be  simple  to  apply,  (2)  that  the  plan 
be  similar  to  the  Insurance  Services 
Office  (ISO)  rating  plan  in  order  for  the 
results  to  be  easily  transferable  to  the 
voluntary  market,  (3)  that  the  plan 
eliminate  as  many  internal  8ub?°dies  as 
possible,  and  (4)  that  the  plan  offer  loss 
prevention  incentives  to  mitigate  losses. 
Three  years  have  elapsed  sinciethe  plan 
was  implemented.  Therefore,  it  was 
desirable  for  the  FIA  to  conduct  a 
classification  rate  level  study  in  an 
actuarially  sound  manner  to  verify  that 
the  model  rating  plan  was  correct  and 
permit  the  commercial  crime  rates  to 
move  to  their  indicated  rate  level  based 
on  actual  experience.  The  study 
conducted  for  the  FIA  by  its  servicing 


carrier.  National  Con  Serv,  Inc.  and  its 
actuary,  Tillinghast.  indicates  that  the 
Insurance  Services  Office  (ISO) 
advisory  rates  have  increased  five  times 
since  1985  and  a  substantial  rate 
increase  is  appropriate  for  several  of  the 
FCIP  business  classifications.  The 
Administration  however  proposes  to 
balance  the  rate  increase  to  no  more 
than  5%  for  each  business  class.  This 
action  is  in  keeping  with  Congressional 
intent  to  Umit  an  FCIP  rate  increase  in 
1989  to  5%. 

Certain  terminology  in  the  residential 
and  commercial  policy  forms  could 
benefit  from  further  definition  and  these 
proposed  regulations  bring  greater 
clarity  to  the  policy  provisions  by 
clarifying  the  policy  exclusions  relative 
to  loss  to  business  property,  burglary 
loss  from  a  motor  vehicle  and  loss  if  a 
property  is  vacant.  The  FIA  also 
proposes  to  limit  recovery  under  the 
commercial  policy  to  the  amoimt  of  an 
advance  or  loan  extended  by  an  insured 
as  a  pledge  or  collateral  and  to 
specifically  exclude  coverage  when  an 
alarm  system  is  found  not  to  have  been 
maintained  in  working  order  at  the  time 
of  loss,  for  reasons  within  the  control  of 
the  insured. 

FEMA  has  determined  that  an 
environmental  impact  statement  is  not 
needed  for  this  proposed  rule.  A  copy  of 
the  finding  of  no  significant  impact  and 
an  environmental  assessment  is 
available  from  the  Rules  Docket  Clerk. 

FEMA  has  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  so  has  not 
conducted  a  regulatory  fiexibility 
analysis. 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  27, 1981.  and 
hence  no  regulatory  analysis  has  been 
prepared.  Finally  FEMA  has  determined 
that  this  rule  does  not  contain  a 
collection  of  information  requirements 
as  described  in  section  3504(b)  of  the 
Paperwork  Reduction  Act. 

List  of  Subject  in  44  CFR  Parts.  80, 83 

Federal  crime  insurance  program. 

Accordingly,  44  CFR  Part  80.  and  83 
are  proposed  to  be  amended  as  follows: 

Part  80— Description  of  Program  and 
Offer  to  Agents 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Autbority:  12  U.S.C.  1749bbb  et  seq. 
Reorganization  Plan  No.  3  of  1978;  EO  12127 
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2.  Section  80.1(a)  is  amended  by 
adding  a  new  definition  under 
paragraph  (24)  to  read  as  follows: 

980.1    Oeflnmons. 

(24)  "Vacant  Property"  means  a 
property  "wiUiout  contents",  that  is.  a 
premises  from  which  all  personal 
property  has  been  removed. 

980,5    [Ammded] 

3.  Section  80.5  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

(b)  •  •  * 

(7)  Deposit  the  applicant's  premium 
check  in  a  special  bank  account.  If  no 
policy  is  issued,  refund  the  amount  of 
the  premium  to  the  applicant. 


PART  83— COVERAGE,  RATES,  AND 
PRESCRIBED  POLICY  FORMS 

1.  The  authority  citation  for  Part  83 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1749bbb  et  seq. 
Reorganization  Plan  No.  3  of  1978:  EO  12127. 

Sul>part  A— Residential  Crime 
Insurance  Coverage 


983.5    [AmendMl] 

2.  Section  83.5(a)  is  amended  by 
revising  portions  of  the  Residential 
Crime  Insurance  Policy  Form  in  the 
following  respects: 

(a)  Subparagraph  entitled 
"Exclusions"  is  amended  by  revising 
Exclusion  (d)  and  adding  two  additional 
exclusions  (f)  and  (g). 


This  Policy  does  not  apply: 

(d)  To  loss  of  property  pertaining  to  a 
business,  trade,  profession  or 
occupation  of  an  insured 

«        •        •        *        * 

(f)  To  any  burglary  loss  from  a  motor 
vehicle. 

(g)  To  loss  while  the  property  is 
vacant. 

Subpart  B— Commercial  Crime 
Insurance  Coverage 

3.  Section  83.25  paragraph  (e)  is 
revised  to  read  as  follows: 

9  83.25    Commercial  crime  insurance  rates. 

«         «        •         •         • 

(e)  The  following  tables  shall  be  used 
to  determine  rates  for  commercial  risks. 


Federal  Crime  Insurance  Program— Commercial  Crime  Insurance  Rates.  September  1989 

[Annual  Premiums] 


Amount  of  insuraoce 


QronReceipla 


Less  than 
S1 00.000 


Option 


$100,000  to 
$199,999 


Option 


S200.000IO 
$299,999 


Option 


$300.00010 

#490,999 


Option 


$500,000  to 
$999,999 


Option 


S1.000XXX)  or 


Option 


Class  1: 

$1,000 

$2,000 

$3.000 

$4,000 

$5,000 

$6,000 

$7,000 

$8,000 

$9.000 

$10,000 

$11.000 

$12.000...... 

$13.000 

$14.000 

$15.000 

Class  2: 

$1,000 

$2,000 

$3,000 

$4,000 

$5,000 

$6,000 

$7.000 

$8.000 

S9,000 

$10,000 

$11,000 

$12,000 

$13.000 

$14,000 

$15.000 

Class  3: 

$1.000 

$2,000 

$3,000 

$4.000 

$5.000.. 

$6,000... 

$7,000.... 

$8,000..., 

$9,000... 

$10.000.. 

$11.000.. 

$12.000.. 

$13,000. 


86 
164 
240 
310 
368 
388 
404 
420 
424 
432 
456 
476 
488 
492 
496 

102 
196 
288 
372 
438 
464 
484 
500 

5Pe 

520 
552 
578 
588 
592 
600 

118 
218 
322 
416 
492 
518 
540 
562 
570 
582 
618 
646 
660 


118 
210 
302 
384 
434 
478 
508 
538 
548 
570 
620 
662 
680 
694 
702 

148 
264 
380 
484 
546 
600 
636 
676 
690 
716 
782 
832 
856 
872 
884 

156 
274 
394 
502 
572 
624 
664 
706 
718 
746 
810 
868 
892 


130 
246 
360 
468 
554 
582 
604 
626 
634 
648 
686 
714 
730 
738 
746 

158 
294 
430 
558 
660 
698 
722 
752 
760 
782 
828 
864 
882 
890 
898 

176 
326 
484 
626 
738 
780 
810 
842 
852 
874 
926 
970 
990 


176 
312 
452 
576 
654 
714 
760 
806 
824 
852 
930 
994 
1.022 
1.040 
1.054 

220 

394 

570 

724 

824 

898 

958 

1,016 

1.034 

1,074 

1.172 

1.248 

1.288 

1.306 

1.326 

228 

412 

592 

754 

854 

936 

998 

1,056 

1.078 

1.118 

1.220 

1.298 

1.340 


130 
246 
360 
468 
554 
582 
604 
626 
634 
648 
686 
714 
730 
738 
746 

158 
294 
430 
558 
660 
698 
722 
752 
760 
782 
828 
864 
882 
890 


176 
328 
484 
626 
738 
780 
810 
842 
852 
874 
926 
970 
990 


176 
312 
452 
576 
654 
714 
760 
806 
824 
852 
930 
994 
1.022 
1.040 
1.054 

220 

394 

570 

724 

824 

898 

958 

1.016 

1.034 

1.074 

1.172 

1.248 

1.288 

1.306 

1.326 

228 

412 

592 

754 

854 

936 

998 

1.056 

1.078 

1.118 

1.220 

1,298 

1.340 


172 
326 
478 
624 
738 
778 
806 
836 
844 
866 
914 
954 
972 
960 
994 

208 

390 

574 

744 

878 

926 

964 

1,002 

1.014 

1.040 

1.100 

1.150 

1,176 

1.186 

1.200 

234 
436 

642 
834 
980 
1,038 
1.082 
1,122 
1.136 
1,164 
1.234 
1.292 
1.318 


234 

416 

602 

768 

870 

954 

1.014 

1.074 

1.096 

1.136 

1.240 

1.320 

1.362 

1.382 

1.402 

294 

526 

758 

966 

1.094 

1,196 

1^74 

1.352 

1.378 

1.430 

1.5S8 

1.664 

1.716 

1.738 

1.766 

304 
546 
790 
1.006 
1.140 
1.246 
1.328 
1.410 
1.436 
1.488 
1.624 
1,730 
1.782 


214 
406 

see 

780 
920 
970 
1.006 
1.044 
1.054 
1.078 
1.140 
1.188 
1.214 
1.226 
1.240 

258 

488 
714 
928 
1.096 
1.158 
1.204 
1.2S0 
1.286 
1.296 
1.374 
1.436 
1.466 
1.482 
1.498 

290 
544 

800 
1.040 
1.224 
1.294 
1.348 
1.400 
1.418 
1.454 
1.542 
1.612 
1.646 


290 

520 

752 

958 

1.066 

1.188 

1.266 

1.340 

1.368 

1,418 

1,548 

1.648  i 

1.702 

1.726 

1.754 

364 
656 
946 
1.204 
1.3S6 
1,496 
1.592 
1.688 
1,720 
1.788 
1.946 
^076 
2.142 
2.174 
2,206 

380 
680 
984 
1.254 
1.422 
1.556 
1,660 
1.758 
1.794 
1.858 
^026 
ai60 
2.230 


342 
648 
958 

1.244 
1,472 
1.550 
1.610 
1.670 
1.686 
1.726 
1.824 
1.902 
1.942 
1.964 
1.960 

412 
780 
1.144 
1.486 
1.754 
1.852 
1.926 

aooo 

2.024 
2,074 
2.198 
2.298 
2,346 
2.370 
2.396 

464 

872 
1.282 
1.664 
1.958 
2.070 
2.156 
2.240 
2.268 
2.326 
2.468 
2.580 
2.638 


464 

834 
1.202 
1.530 
1.734 
1.900 
2.024 
Z148 
2.188 
2,268 
2478 
2.640 
2722 
2764 
2806 

582 

1.048 
1.512 
1.928 
2186 
2392 
2548 
2700 
2.754 
2.858 
3.116 
3.322 
3.426 
3.478 
3.528 

806 

1,092 
1.576 
^008 
2276 
2.488 
2.650 
2814 
2866 
2,974 
3.244 
3,456 
3.566 
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Federal  Crime  Insurance  Program— Commercial  Crime  Insurance  Rates.  September  1989-Continiied 

(Annual  Pramiumt] 


Amount  ol  inauranc* 


S14.000... 

$15.000... 
aaM4: 

$1.000..._ 

S2X0O..-. 

S3.000.-... 

$4.000 

t5.000 

f6.000 

$7.000 

S8.000..-. 

$8.000...... 

$10.000... 

$11,000... 

$12.000... 

$13.000... 

$14.000... 

$15.000... 
OaaaS: 

$1,000 


Groaa  Racaiptt 


Laaalhan 
$100,000 


OpUon 


S2.000. 
$3.000... 
$4.000... 
$6.000... 
$8,000... 
$7,000  .„ 
$8,000... 
$9.000... 
$10.000.. 
$11.000.. 
$1Z000. 
$13.000.. 
$14,000. 
$15.000.. 

8: 
$1.000„ 
$2,000.-. 
$3,000  _. 


$4,000.-.. 
$6,000.-.. 
$8.000.... 
$7,000.-.. 
$8,000... 

$8.000 

$10,000... 
$11.000... 
$12,000... 
$13,000... 
$14,000... 
$15,000... 


868 

874 

130 
246 
360 
488 
548 
582 
804 
628 
636 
664 
884 
728 
740 
748 
758 

124 
226 
338 
432 
504 
536 
564 
588 
596 
618 
668 
804 
710 
116 
724 

126 
232 
336 
432 
500 
538 
564 
590 
800 
616 
664 
700 
716 
724 
736 


908 

920 

160 
284 
410 
522 
592 
648 
680 
732 
748 
774 
844 
898 
928 
•40 
958 

140 
254 
364 

464 
526 
576 
614 
648 
662 
686 
748 
798 
824 
836 
646 

126 
226 
326 
416 
472 
516 
548 
582 
592 
616 
670 
718 
740 
750 
760 


$100,000  10 
$196,999 


Opton 


1.002 
1,012 

196 
366 

540 

700 

826 

672 

'908 

942 

956 

978 

1,040 

1,088 

1.108 

1,122 

1,134 

186 

346 

502 

652 

756 

806 

846 

884 

886 

924 

988 

1.040 

1.062 

1.076 

1.080 

186 

346 

502 

648 

752 

804 

846 

888 

898 

926 

996 

1,048 

1.074 

1.088 

1,102 


1.360 
1,360 

238 

428 

818 

788 

888 

972 

1.036 

1.098 

1.120 

1.162 

1.266 

1.352 

1.394 

1,414 

1,436 

212 
380 
546 

696 

786 

864 

918 

974 

994 

1.030 

1.122 

1.198 

1,234 

1.252 

1.270 

190 

340 

490 

624 

708 

774 

826 

874 

890 

924 

1,008 

1,074 

1,106 

1,126 

1,140 


$200,000  JO 
$299,999 


Option 


1.002 
1.012 

196 

368 

540 

700 

826 

872 

908 

942 

956 

978 

1.040 

1.086 

1.108 

1,122 

1.134 

186 

346 

502 

652 

756 

806 

846 

884 

896 

924 

988 

1.040 

1.062 

1,076 

1,090 

186 

346 

502 

648 

752 

804 

846 

886 

898 

926 

996 

1,048 

1.074 

1.088 

1.102 


1,360 
1,380 

238 

428 

616 

786 

888 

972 

1,038 

1,098 

1,120 

1.162 

1,266 

1.352 

1,394 

1,414 

1,436 

212 
380 
546 

ItOA 

788 
864 

918 
974 
994 
1,030 
1,122 
1.198 
1,234 
1,252 
1,270 

190 

340 

490 

824 

708 

774 

826 

874 

890 

924 

1.008 

1,074 

1,106 

1,126 

1.140 


$300,00010 
$499,999 


Option 


1.334 
1,348 

260 

490 

718 

932 

1,098 

1,162 

1,208 

1,256 

1.272 

1,304 

1.362 

1,446 

1,478 

1,496 

1.510 

248 
458 

670 
866 
1,008 
1.076 
1.128 
1,178 
1,194 
1,230 
1.314 
1,382 
1,418 
1,434 
1,452 

250 

460 

670 

864 

1,002 

1.074 

1,128 

1.182 

1.200 

1.234 

1.326 

1.396 

1.430 

1.450 

1,468 


1,812 
1,840 

318 
570 
822 
1.046 
1.184 
1.296 
1.380 
1.464 
1.494 
1.548 
1.686 
1.800 
1.854 
1,884 
1.912 

282 

504 
728 
926 
1,050 
1.148 
1.224 
1.296 
1,324 
1.372 
1.496 
1.594 
1,644 
1.670 
1.692 

252 

452 

654 

832 

940 

1.030 

1.096 

1,164 

1,186 

1,230 

1.340 

1,430 

1,474 

1.498 

1.518 


$500,00010 
$999,999 


Option 


1.666 
1,682 

324 

612 
894 
1  162 
1.370 
1.450 
1.508 
1,568 
1.568 
1,628 
1,726 
1.806 
1.846 
1,864 
1,886 

308 
572 
836 
1.078 
1,258 
1,342 
1.408 
1.470 
1,494 
1.536 
1,640 
1,726 
1,768 
1,792 
1.812 

308 
574 
836 
1.076 
1,250 
1,340 
1.408 
1.472 
1.498 
1,542 
1,654 
1.744 
1.790 
1,810 
1.834 


2,262 

2,296 

394 
706 
1.022 
1.304 
1.478 
1.620 
1.722 
1.828 
1.862 
1.932 
2.108 
2.248 
2.318 
2.352 
2.386 

348 
628 
908 
1.156 
1.310 
1.434 
1.526 
1.620 
1.648 
1,714 
1.866 
1,990 
^054 
2,084 
2.114 

312 
564 

812 
1.038 
1.176 
1,286 
1,370 
1,454 
1.480 
1,538 
1.876 
1.788 
1.842 
1,870 
1,896 


$1,000,000  or 
greatar 


Option 


2.862 
2.692 

518 
976 
1,434 
1.860 
2.192 
^31 8 
a416 
2.510 
2.542 
2.604 
2.764 
2.890 
2,952 
2.986 
3,016 

492 
916 
1.338 
1.726 
2.014 
2.150 
2.252 
2.352 
2.388 
Z45e 
2.628 
2.764 
2.630 
Z864 
2.900 

496 
918 
1.338 
1,722 
2.000 
ai44 
2.252 
2,360 
^394 
2,466 
2,646 
2,788 
2,860 
2.896 
2,934 


3.620 
3.672 

630 
1.134 
1.638 
2.086 
2.364 
2.580 
2,758 
2.924 
2.980 
3,092 
3,370 
3.596 
3.706 
3.762 
3.820 

560 
1.006 
1,452 
1.848 
2.096 
2,294 
2,442 
2.592 
2.640 
2,738 
2.988 
3.186 
3.286 
3,334 
3.386 

500 
900 
1.302 
1,660 
1,882 
2,058 
2,192 
2,324 
2.368 
2,460 
2.680 
2,858 
2.946 
2,992 
3,036 


Option  1:  Burglary  only. 
Option  2:  Rotibary  only. 

rn-r^JSi^i?! Mfld'^^IlSrStijj!^ TTT^  ""**  '''*°™  1  and  2  m  uniform  or  varying  airwunts.  Tha  premium  for  option  3  is  the  sum  of  ttw  rates  for  amounts  of 

Oiacounta  on  thasa  ralaa  are  afforded  lor  businaaaea  with  alarm  systems/safes.  A  discount  ol  10%  ia  yven  tor  policies  with  option  3. 


JMI 


itXM   (Anwntlcdl 

5.  Section  83.26(b)  is  amended  by 
revising  portions  of  the  "Commeixial 
Crime  Insurance  Policy"  in  the  following 
respects: 

(a)  Under  the  heading  entitled 
"Exclusions",  paragraph  (f)  is  amended 
to  read  as  follows: 

(f)  To  any  loss  if  the  premises  are  not 
equipped  with  the  protective  devices  required 
as  a  condition  of  eligibility  for  the  purchase 


of  this  policy  or  if  the  insured  has  failed  to 
take  reasonable  action  to  maintain  the 
protective  devices  in  working  order  in 
accordance  with  the  regulations  of  the 
Federal  Insurance  Administration,  as 
published  at  the  lime  of  the  inception  of  the 
current  term  of  the  policy  in  Subchapter  B, 
Part  ao  et  seq..  Chapter  I,  Title  44,  Code  of 
Federal  Regulations. 

(b)  Under  the  heading  "Conditions" 
Section  5  entitled  "Limits  of  Liability: 


settlement  options",  the  second 
paragraph  is  revised  to  read  as  follows: 

The  limit  of  the  insurer's  liability  for  loss 
shall  not  exceed  the  applicable  limit  of 
insurance  stated  in  the  Application,  nor  what 
it  would  cost  at  the  time  of  loss  to  repair  or 
replace  the  properly  with  other  property  of 
like  kind  and  quality,  nor  as  respects 
securities  the  actual  cash  value  thereof  at  the 
close  of  business  on  the  business  day  next 
preceding  the  day  on  which  the  loss  was 
discovered,  nor  as  respects  other  property  to 
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the  actual  cash  value  thereof  at  the  time  of 
loss:  provided,  however,  that  the  actual  cash 
value  of  such  other  property  held  or  originally 
acquired  by  the  Insured  as  a  pledge,  or  as 
collateral  for  an  advance  or  a  loan,  shall  be 
deemed  not  to  exceed  the  value  of  the 
property  as  determined  and  recorded  by  the 
insured  when  making  the  advance  or  loan, 
nor,  in  the  absence  of  such  record,  the  unpaid 
portion  of  the  advance  or  loan  plus  accrued 
interest  thereon  at  legal  rates. 

These  Amendments  issued  under  12  U.S.C. 
1749bbb-17 

Harold  T.  Diuyee, 

Federal  Insurance  Administrator. 

|FR  Doc.  89-12732  Filed  &-13-68: 8:45  am] 
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This  MCtion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
invMtigatiorts,  committee  meetings,  agency 
decisions  and  njKngs,  delegations  of 
authority,  filing  of  petitions  and 
applicatiorM  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  inapaction 
Sarvica 

[Docket  Na  8»-0Ml 

US.  Vatarlnary  Biological  Product  and 
Eatabliahmant  Ucanaaa  laauad, 
Suapandad,  Ravolcad,  or  Tarminatad 

AOINCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Notice. 


auMMARV:  The  purpose  of  this  notice  is 
to  advise  the  public  of  the  issuance, 
suspension,  revocation,  or  termination 
of  veterinary  biological  product  and 
establishment  licenses  by  the  Animal 
and  Plant  Health  Inspection  Service 
during  the  month  of  April  1989.  These 
actions  are  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the  Virus- 
Serum-Toxin  Act. 

FOR  FURTHCR  INFOMMATION  CONTACT: 

Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Room  838,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-6332, 


aUPFUBMENTAflY  INFOI«NATION:  The 
regulations  in  9  CFR  Part  102.  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  Ucense  shall  be 
issued,  and  the  form  of  the  license. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  issued  the  following 
U.S.  Veterinary  Biological  Product 
Licenses  during  the  month  of  April  1989: 


Product 
Hcsnn  coda 


12MS.40 
1751.00. 
1761.18. 

1775.10, 

17E1.20 

1895.20. 

18C500. 

1951.02. 

5850.00. 

7060.00 

7410.B0 

7423.00 

A621.00 
C802.00 
E850.00 

G42300 


Date  Issued 


04-14-69 
04-24-69 
04-24-69 

04-07-69 
04-17-69 
04-07-69 
04-24-69 
04-07-69 
04-19-89 
04-07-89 
04-26-69 

04-27-89 

04-20-69 
04-20-69 
04-24-69 

04-27-69 


Product 


Bursal  dheese  Newc  litis  tironchitis-ReoMirus  vaccine 

Mycoplasma  gaNispaticum  vaccine.  Hva  cuiturs 

Newcaatle-bronctiitis  vaccin«.  Bi  type,  Bi  strain,  Mass.  type,  Hvs 
virus. 

NewnatSe-tronchitis,  vaccine,  kiMed  vinm. 

Hamorrhagic  •ntsrMis  vaccine,  live  virus. -.>. 

PaeudoratNae  vaodne,  liWed  virua.... 

Pactieco'a  diaaaaa  vaccina,  lulled  virus ^ 

Tanoaynovltis  vacdrta.  modified  live  vinja 

Staphylococcua  aureus  antibody  test  kit 

BordeteNa  bronchiaaptica-pastaureNa  muKodde  becterhvtoxoid 

Ctoatridium  chauvoei-aapticum-rtovyi-aordellii-perfrirtgana  types  C 
A  D  becisnn-ioxoid. 

Ctoatridiuni  ctiauvoai-septicum-novyi-sordeMit-perfnngena  typea  C 
A  D-haamopbUus  tomnus  bacterin-toxotd. 

Fowl  pox  virua.  Hve  virua,  lor  furttier  manufacture 

^k)rmal  serum,  equine  origin,  for  furttier  manufacture 

Slapbylococcua  aursau  antibody  test  kit.  antigan  and  antSiody 
comporwnta.  for  further  manufacture. 

Ckwtndium  cheuvoei-septicum-novyi-sordelHi-perfnngena  types  C 
A  D-ha«mopbilua  aomnua  bactervvtoxotd,  lor  furttier  manufac- 
ture. 


Maine  Biological  Laboratoriea,  Inc., 

do 

Inlervel  America  lr«c. — 


Schering  Corp.., 
.-...do 


Bio  Vac  Laboratories,  Inc. 

Maine  Biological  Laboratories,  Ina., 

Schering  Corp _ 

ProScience  Corp 

Scftaring  Corp.  ...„ 

BaNistiVet  mc 


Coopers  Animal  Health,  Inc.. 


Maine  Biological  Laboratories,  Inc.. 

Central  Biornedia,  Inc 

VMRD.  Ina 


Coopers  Animal  Health,  Inc. 


Etabtish- 
mont 

license 
No. 


240 
240 
286 

16SA 
16SA 

307 

240 
166A 

372 
165A 

331 

107 

240 
328 
332 

107 


The  regulations  in  9  CFR  Part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
isssued,  and  the  form  of  the  license. 


Pursuant  to  these  regulations,  APHIS 
issued  the  following  U.S.  Veterinary 
Biologies  Establishment  License  during 
the  month  of  April  1989: 


Estabtiahmeni 

EstabHah- 

msnt 

Hcenae 

No. 

Date 
iaaued 

ProScience  Corp 

372 

04-19-89 

The  regulations  in  9  CFR  Parts  102  and 
105  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
termination  of  U.S.  Veterinary  Biological 
Product  Licenses  and  U.S.  Veterinary 
Biologies  Establishment  Licenses. 
Pursuant  to  these  regulations,  APHIS 
terminated  the  following  U.S.  Veterinary 
Biological  Product  License  during  the 
month  of  April  1989: 


Product 
license  code 


2648.40 


Date 
temwated 


04-19-89 


Product 


Eactiarichia  CO*  bacttdn- 


Done  in  Washington.  DC,  this  8th  day  of 

June  igee. 

James  W.  Glosaer, 

Administrator.  Animal  and nant  Health 
Inspection  Service. 

[F-R  Doc.  89-14107  Filed  6-13-89;  8:45  am| 
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Soil  Conaarvaffon  Servtea 


ToaVa 
Rico 


I  Lalta  Wateraliad,  Puarto 


JMI 


agency:  Soil  Conservation  Service. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  Part  1,500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  65),  the  Soil  Ccmservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Toa  Vaca  Lake  Watershed,  Puerto  Rico. 

FON  FURTNCN  aiFORMATION  CONTACT 
Humberto  Hernandez,  Directw, 
Caribbean  Area,  Soil  Conservation 
Service,  CPO  Box  4888,  San  Juan,  PR 
00936.  Telei^one  (809)  76»-5206. 
SUPPUEMENTARY  INRMMATTON:  The 

environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  of 
the  environment.  As  a  result  of  these 
findings,  Humberto  Hernandez,  Director. 
Caribbean  Area,  has  determined  that 
the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  finandal 
assistance  to  apply  land  treatment 
measures  on  3,800  acres  of  cropland  and 
native  pasture. 

A  copy  of  the  Finding  of  No 
Significant  Impact  (FONa)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  commonwealth,  and  local 
agencies  and  interested  parties.  A 
limited  nomber  of  copies  of  the  FONSl 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 


ritabiafiimnt 


Beecham  Laboratories . 


Elabiarv- 
fmm 

No. 


22S 


developed  during  the  environmental 
assessment  is  on  file  and  may  be 
reviewed  by  contacting  Humberto 
Hernandez. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Hmaberto  HerBaades, 
Director.  Caribbean  Area. 

Date:  May  28. 1989. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
19.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  ofTicials.) 

[PR  Doc.  88-13840  Filed  e-13-8gc  8:45  am) 
Btujiw  ceof  S4ie-ie-« 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-«02] 

Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value;  Industrial  Belts 
and  Components  and  Parts  Ttiereof, 
Whetfier  Cured  or  Uncured,  From  Italy 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACnow  Notice. 

SUMMARY:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
imcured.  from  Italy  were  being  sold  at 
less  than  fair  value.  In  a  separate 
investigation,  tlie  U.S.  Intematiooal 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  of  V-belts  arKf 
synchronous  industrial  belts  from  Italy. 

The  ITC  also  determined  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materiaify  retarded,  by  reason  of 
imports  of  other  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Italy. 

As  a  result,  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  1930.  as 
aniended  (19  U.S.C.  1873d(cK2)fB)Kthc 
Act),  estimated  antidumping  duties 


deposited  on  entries  of  indsstrial  t>eha 
except  for  V-belta  and  synchronous 
belts  and  components  and  parts  thereoC, 
whether  cured  or  uiKnued  from  Italy 
shall  be  refunded  and  the  appropriate 
bonds  or  other  security  released. 

In  addition,  on  April  11. 1989,  the 
Department  found  that  critical 
circumstances  existed  with  respect  to 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured. 
from  haly.  However,  on  May  31. 1980, 
the  rrC  notified  the  Department  that 
critical  circumstances  do  not  exist  with 
respect  to  any  imports  from  Italy.  As  a 
result  of  the  ITCs  negative  critical 
circumstances  determination,  pursuant 
to  section  735(cK3)(B)  of  the  Act.  the 
U.S.  Customs  Snvice  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  urrcured,  from  haly  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  3. 
1988  and  before  February  1. 1988. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  of  V-belts  and 
synchrtHJons  industrial  belts  from  haly. 
as  described  in  this  notice,  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  February  1, 
1989,  the  date  on  which  the  Department 
published  its  preliminary  afFirmative 
antidumping  doty  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidiunping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  V-belts  and  synchronous 
industrial  belts  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  Jane  14. 1989. 

FOR  FURTHER  — 'OnMATION  CONTACT: 

Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (2(e) 
377-1768,  or  377-3798. 

StiPPLEMENTARY  INFORMATNMC  The 

products  covered  by  this  antidumping 
duty  order  are  V-belts  and  synchronous 
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industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Italy  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  sub- 
headings 3926.90.55.  3926.90.56. 
3926.90.57.  3926.90.59.  3928.90.6a 
4010.10.10.  4010.10.50.  4010.91.11. 
4010.91.15,  4010.91.19,  4010.91.5a 
4Oia9g.ll.  4010.99.15.  4010.99.19. 
40ia99.50.  59ia00.ia  5910.00.90,  and 
7326.20.00.  These  products  were 
previously  provided  for  under  TSUSA 
item  numbers  356.0210,  358.0290. 
358.0610.  358.0600.  358.0600.  358.0900. 
358.1100,  358.1400,  358.1600,  657.252a 
773.3510  and  773.3520. 

The  merchandise  covered  by  this 
antidumping  duty  order  includes  V-belts 
and  synchronous  industrial  belts  used 
for  power  transmission.  These  include 
V-belts  and  synchronous  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  flber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C  1673d(a)),  on  April  11. 
1960.  the  Department  made  its  flnal 
determination  that  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Italy  are  being 
sold  at  less  than  fair  value  (54  PR  15483, 
April  18. 1980)  and  that  critical 
circumstances  exist  with  respect  to 
Pirelli  Trasmissioni  Industrial!.  With 
respect  to  firms  covered  by  the  "All- 
Other"  rate,  we  determined  that  critical 
circumstances  did  not  exist  On  May  31, 
1989,  in  accordance  with  section  735(d) 
of  the  Act,  the  ITC  notified  the 
Department  that  imports  of  V-belts  and 
synchronous  industrial  belts  from  Italy 
are  materially  injuring  or  threatening 
material  injury  to  a  U.S.  industry  and 
that  critical  circumstances  do  not  exist 
with  respect  to  any  imports  of  industrial 
belts  from  Italy.  The  ITC  also 
determined  that  imports  of  other  belts 
and  components  and  parts  thereof, 
whether  cured  or  uncured,  from  Italy  are 
not  materially  injuring,  threatening 
material  injury  to.  or  retarding  the 
establishment  of.  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a](l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  V- 
belts  and  synchronous  industrial  belts 
from  Italy.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 


entries  of  V-belts  and  synchronous 
industrial  belts  from  Italy  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  February  1, 
1989.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (54  FR 
5103.  February  1, 1989). 

On  or  after  the  date  of  publication  of 
this  order,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
margin  percentage  noted  below  for 
entries  of  V-belts  and  synchronous 
industrial  belts  from  Italy: 


Manufacturers/ producer*/ wportan 

Margin 

parcent- 

■9« 

PiraW  Traatnisaioni  industitaH 

AM  Othws _ 

74.90 
74.90 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
V-belts  and  synchronous  industrial  belts 
and  components  and  parts  thereof, 
whether  cured  or  uncured,  from  Italy, 
pursuant  to  sections  735(d)  and  736(a)  of 
the  Act  (19  U.S.C.  1673d(d)  and 
1673e(a)).  Interested  parties  may  contact 
the  Central  Records  Unit.  Room  B-099. 
Import  Administration,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673d(d)  and  1673e(a)). 

)une  7. 1869. 
Eric  L  Gufinkei, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  89-14209  Filed  0-1»-89: 8:45  am) 
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(A-588-807] 

Antidumping  Duty  Order  Of  Sales  at 
Laas  Than  Fair  Vaiua;  Induatrial  Balta 
and  Componanta  and  l>arta  Tharaof , 
WhattMT  Cured  or  Uncured,  From 
Japan 

AOENCV:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

tUMMARV:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured.  from  Japan  were  being  sold  at 
less  than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  materially  injured 
or  threatened  with  material  injury  by 


reason  of  imports  of  industrial  belts 
from  Japan. 

In  addition,  on  April  11. 1989.  the 
Department  found  that  critical 
circumstances  existed  with  respect  to 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Japan.  However,  on  May  31, 1989. 
the  ITC  notified  the  Department  that 
critical  circumstances  do  not  exist  with 
respect  to  any  imports  from  Japan.  As  a 
result  of  the  ITC's  negative  critical 
circumstances  determination,  pursuant 
to  section  735(c)(3)(B)  of  the  Act.  the 
U.S.  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  ht)m  Japan  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  3, 
1988.  and  before  February  1. 1989. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC  all 
unliquidated  entries  of  industrial  belts 
from  Japan,  as  described  in  this  notice, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  1. 1989.  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  antidumping  duty 
determinations  in  the  Federal  Register, 
will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  industrial  belts  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFEC11VI  DATS:  June  14. 1989. 

FOR  FUftTHER  INFORMATION  CONTACT 

Louis  Apple  or  Mark  Wells.  Office  of 
Antidumping  Investigations. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  2023a  telephone:  (202) 
377-1769.  or  377-3798. 

SUPFLEMENTARV  INFORMATION:  The 

products  covered  by  this  antidumping 
duty  order  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Japan  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  sub-headings  3926.90.55, 
3926.90.56.  3926.90.57.  3926.90.59, 
3926.90.60.  4010.10.ia  40iaia50, 
4010.91.11.  4010.91.15.  4010.91.19, 
4010.91.50.  40ia99.11,  4010.99.15. 
4010.99.19.  4010.99.50.  5910.00.ia 
5910.00.90,  and  7326.20.00.  These 
products  were  previously  provided  for 
under  TSUSA  item  numbers  358.0210. 
358.0290.  358.0610.  358.0690.  358.0800. 


358.ogoa  asaLiioo.  35&1400. 3S6.ieao. 

657.2520. 77X3510  and  773.3520. 

The  merchandise  covered  by  this 
antidumping  duty  ordn  indudea 
industrial  belts  used  for  power 
transmission.  These  include  industrial 
belts,  in  part  or  wholly  of  rubber  or 
plastic,  and  containing  textile  fiber 
(including  glass  fiber)  or  steel  wire,  cord 
or  strand,  and  whether  in  endless  (i.e.. 
closed  loofM)  belts,  or  in  belting  in 
lengths  or  Ikiks. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  April  11. 
1989,  the  Department  made  its  final 
determination  that  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Japan  are  hemg 
sold  at  less  than  fair  value  (54  FR  15485, 
April  18. 1989)  and  that  critical 
circumstances  exist  with  respect  to 
Bando  Chemical  Industries,  Ltd.  With 
respect  to  firms  covered  by  the  "All- 
Other"  rate,  we  determined  that  critical 
circumstances  did  not  exist  On  May  31, 
1989,  in  accordance  with  section  735(d) 
of  the  Act,  the  ITC  notified  the 
Department  that  imports  of  industrial 
belts  from  Japan  are  materially  injuring 
or  threatening  material  injury  to  a  U.S. 
industry  and  that  critical  circtrnistances 
do  not  exist  with  respect  to  any  imports 
of  industrial  belts  from  Japan. 

Therefore,  in  accordance  wift 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  o^icers  to 
assess,  upon  farther  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
industrial  belts  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  industrial 
belts  from  Japan  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  February  1. 1989.  the  dale  on  which 
the  Department  published  its 
preliminary  determinatioa  notice  in  the 
Federal  Register  (54  FR  5114.  February  1, 
1989). 

On  or  after  the  date  of  publication  of 
this  order.  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
margin  percentage  noted  below  for 
entries  of  industrial  belts  from  Japan: 


ManufacturefS/Producats/Fxporters 

Marfiin 

Bando  Owmical  Industries,  Ltd. .__ 

All  others 

9ai6 
93.16 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 


industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Japan,  pursuant  to  sections  735(dl 
and  73e(a)  of  the  Act  (19  U.S.C.  1673dldl 
and  1673e(a]).  Interested  parties  may 
contact  the  Central  Records  Unit  Room 
B-099,  Import  Administration,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673dldl  and  1673e(aJ). 
Eric  L  Garfiokel, 
Assiataat  Secretary  for  Import 
Administration. 

)une  7, 1980. 

[FR  Doc.  89-14210  Filed  d-13-89c  8:45  am) 
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(A-559-802] 

Antidumping  Duty  Order  of  Sales  at 
Leaa  Than  Fair  Valu^,  Industrial  Belta 
and  Components  and  Parte  Thereof, 
Whether  Cured  or  Uncured,  From 
Singapore 

AOENCV:  ImpiHl  Administration, 
International  IVade  Administration, 
Commerce. 

action:  Notice. 

summary:  In  its  mvestigatim.  the  U.S. 
Department  of  Commerce  determined 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured,  from  Singapore  were  being 
sold  at  less  d>an  fair  valiK.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  of  industrial  V-belts 
from  Singapore. 

The  ITC  also  determined  that  an 
industry  in  the  United  States  is  iKit 
materially  injured  or  threatened  with 
material  iirjury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  of  other  industrial  belts,  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Singapore. 

As  a  result  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  193a  as 
amended  (19  U.S.C.  1673d(c){2)(B))(the 
Act),  estimated  antidumping  duties 
deposited  on  entries  of  industrial  belts 
except  for  V-belts  and  components  and 
parts  thereof,  whether  cured  or  imcured 
from  Singapore  shall  be  refunded  and 
the  appropriate  bonds  or  other  security 
released. 

In  addition,  on  April  11, 1989,  the 
Department  found  diat  critical 
circumstances  did  not  exist  with  respect 
to  industrial  belts  and  components  and 


parts  thereof,  whether  cured  or  uncured. 
from  Singapore. 

Based  on  the  affirmative  Hndings  of 
the  Department  and  the  ITC  all 
unliquidated  entries  of  industrial  V-belts 
and  components  and  parts  thereof, 
whether  cured  or  uncured  from 
Singapore,  as  described  in  this  notice, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  1. 1969,  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  antidumping  duty 
determination  in  the  Federal  Register. 
wiN  be  hable  for  the  possible 
assessment  of  antidumping  duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  aD 
entries  of  industrial  V-belts  from 
Singapore  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubhcation  of  this 
antidumping  duty  order  in  the  Federal 
Register. 

EFFECTIVE  date:  June  14. 1989. 


FOR  further  mforhatkin  cohtact 
Louis  Apple  or  Mark  Wells.  Office  of 
Antidumping  Investigations, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  l4th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  2023a  telephone:  (202) 
377-1769.  or  377-3798. 

supplemental  information:  The 

products  covered  by  this  antidumping 
duty  order  are  industrial  V-belts  and 
components  and  parts  thereof  whether 
cured  or  uncured,  from  Singapore 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  sub-headings 

3926.9a55. 40iaiaia  4oiaia50, 

5910.00.10,  59iaoa90.  and  7326.20.0a 
These  products  were  previously 
provided  for  under  TSUSA  item 
numbers  358.02ia  358.0290.  657.2520. 
and  773.3520. 

The  merchandise  covered  by  this 
antidumping  duty  order  includes 
industrial  V-belts  used  for  power 
transmission.  These  include  industrial 
V-belts.  in  part  or  wholly  of  rubber  or 
plastic,  and  containing  textile  fiber 
(including  glass  fiber)  or  steel  wire,  cord 
or  strand,  and  whether  in  endless  (i.e., 
closed  loops)  belts,  or  in  belting  in 
lengths  or  links. 

in  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  April  11. 
1989.  the  Department  made  its  final 
determination  that  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Singapore  are 
being  sold  at  less  than  fair  value  (54  FR 
15489,  April  18. 1989)  and  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from 
Singapore.  On  May  31, 1989,  in 
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accordance  with  section  73S(d)  of  the 
Act.  the  rrC  notifled  the  Department 
that  imports  of  industrial  V-belts  from 
Singapore  are  materially  injuring  or 
threatening  material  injury  to  a  U.S. 
industry.  The  ITC  also  determined  that 
imports  of  other  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Singapore  are 
not  materially  injuring,  threatening 
material  injury  to.  or  retarding  the 
establishment  of.  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  ofTicers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
industrial  V-belts  ht)m  Singapore.  These 
antidumping  duties  will  be  assessed  on 
ill  unliquidated  entries  of  industrial  V- 
belts  from  Singapore  entered  or 
withdrawn  ^m  warehouse,  for 
consumption,  on  or  after  February  1. 
1989,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (54  FR 
5110,  February  1. 1989). 

On  or  after  the  date  of  publication  of 
this  order.  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
margin  percentage  noted  below  for 
entries  of  industrial  V-belts  from 
Singapore: 


Manutecturare/producwa/mportars 

Margin 
peroentaga 

MiisubosN  BcWng  (Singipora)  Pti. 

L«. „... 

AS  others.-   ™.     

31.73 
31.73 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
industrial  V-belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Singapore,  pursuant  to  sections 
735(d)  and  736(a)  of  the  Act  (19  U.S.C. 
ie73d(d)  and  1673e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099.  Import 
Administration,  for  copies  of  an  updated 
list  of  antidumping  duty  orders  currently 
in  effect. 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673d(d)  and  1673e(a)). 
Eric  I.  Garfinkal, 
Assistant  Secretary  for  Import 
Administration. 
June  7. 1989. 

IFR  Doc.  89-14211  Filed  6-13-89;  8:45  am] 
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IA-42S-W2] 

Antklumping  Duty  Order  of  Sales  at 
Lese  Than  Fair  Value;  Induatrial  Belte 
and  Componenta  and  Parte  Thereof, 
Whettier  Cured  or  Uncured,  From  the 
Federel  Republic  of  Qermany 

AOmcv:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

SUMMIARV:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured.  from  the  Federal  Republic  of 
Germany  were  being  sold  at  less  than 
fair  value.  In  a  separate  investigation, 
the  U.S.  International  Trade 
Commissiop  (ITC)  determined  that  a 
U.S.  industry  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  industrial  belts 
other  than  V-belts  and  synchronous 
belts  from  the  Federal  Republic  of 
Germany. 

The  ITC  also  determined  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  of  industrial  V-belts  and 
synchronous  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured 
ftvm  the  Federal  Republic  of  Germany. 

As  a  result,  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  ie73d(c)(2}(B))  (the 
Act),  estimated  antidumping  duties 
deposited  on  entries  of  V-belts  and 
synchronous  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured. 
from  the  Federal  Republic  of  Germany 
shall  be  refunded  and  the  appropriate 
bonds  or  other  security  released. 

In  addition,  on  April  11. 1989.  the 
Department  found  that  critical 
circumstances  existed  with  respect  to 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured. 
from  the  Federal  Republic  of  Germany. 
However,  on  May  31. 1989.  the  ITC 
notified  the  Department  that  critical 
circumstances  do  not  exist  with  respect 
to  any  imports  from  the  Federal 
Republic  of  Germany.  As  a  result  of  the 
FTC's  negative  critical  circumstances 
determination,  pursuant  to  section 
735(c)(3)(B)  of  the  Act,  the  U.S.  Customs 
Service  will  refund  all  cash  deposits  and 
release  all  bonds  collected  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured,  from  the 
Federal  Republic  of  Germany  entered  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  November  3. 
1988  and  before  February  1, 1989. 

Based  on  the  afTirmative  flndings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  of  industrial  belts 
other  than  V-belts  and  synchronous 
belts  from  the  Federal  Republic  of 
Germany,  as  described  in  this  notice, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  1. 1989.  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  antidumping  duty 
determinations  in  the  Federal  Register, 
will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  industrial  belts  other  than  V- 
belts  and  synchronous  belts  from  the 
Federal  Republic  of  Germany  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

IFFECnVE  DATE  June  14, 1989. 

FOn  FURTHER  INFORMATION  CONTACT: 

Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  2023O:  telephone:  (202) 
377-1760.  or  377-3798. 

SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  antidumping 
duty  order  are  industrial  belts  other  than 
V-belts  and  synchronous  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  the  Federal 
Republic  of  Germany  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  sub-headings  3926.90.56. 
3926.90.57,  3926.90.59,  3926.90.60. 
4010.91.11.  4010.91.15.  4010.91.19. 
4010.91.50.  4010.99.11.  4010.99.15. 
4010.99.19.  4010.99.50.  5910.00.10. 
5910.00.90.  and  7326.20.00.  These 
products  were  previously  provided  for 
under  TSUSA  item  numbers  358.0610. 
358.0690.  358.0800.  358.0900.  358.1100. 
358.1400,  358.1600,  657.2520,  773.3510  and 
773.3520. 

The  merchandise  covered  by  this 
antidumping  duty  order  includes 
industrial  belts  other  than  V-belts  and 
synchronous  belts  used  for  power 
transmission.  These  include  industrial 
belts  other  than  V-belts  and 
synchronous  belts,  in  part  or  wholly  of 
rubber  or  plastic,  and  containing  textile 
fiber  (including  glass  fiber)  or  steel  wire, 
cord  or  strand,  and  whether  in  endless 
(i.e.,  closed  loops)  belts,  or  in  belting  in 
lengths  or  links. 

In  accordance  with  section  735(a]  of 
the  Act  (19  U.S.C.  1673d(a)),  on  April  11. 


1989.  the  Department  made  its  final 
determination  that  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  the  Federal 
Republic  of  Germany  are  being  sold  at 
less  than  fair  value  (54  FR  15505.  April 
18. 1989)  and  that  critical  circumstances 
exist  with  respect  to  Optibelt 
Corporation.  With  respect  to  firms 
covered  by  the  "All-Other"  rate,  we 
determined  that  critical  circumstances 
did  not  exist.  On  May  31. 1989.  in 
accordance  with  section  735(d)  of  the 
Act.  the  ITC  notified  the  Department 
that  imports  of  industrial  belts  other 
than  V-belts  and  synchronous  belts  from 
the  Federal  Republic  of  Germany  are 
materially  injuring  the  U.S.  industry  and 
that  critical  circumstances  do  not  exist 
with  respect  to  any  imports  from  the 
Federal  Republic  of  Germany.  The  ITC 
also  determined  that  imports  of  V-belts 
and  synchronous  belts  and  components 
and  parts  thereof,  whether  cured  or    " 
uncured,  from  the  Federal  Republic  of 
Germany  are  not  materially  injuring, 
threatening  material  injury  to.  or 
retarding  tlie  establishment  of.  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  amd  1675),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
industrial  belts  other  than  V-belts  and 
synchronous  belts  from  the  Federal 
Republic  of  Germany.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  industrial 
belts  other  than  V-belts  and 
synchronous  belts  from  the  Federal 
Republic  of  Germany  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  1, 
1989,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (54  FR 
5106,  February  1, 1989). 

On  or  after  the  date  of  publication  of 
this  order,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
margin  percentage  noted  below  for 
entries  of  industrial  belts  other  than  V- 
belts  and  synchronous  belts  from  the 
Federal  Republic  of  Germany: 


Federal  Register  /  Vol.  54.  No.  113  /  Wednesday.  June  14.  1989  /  Notices 23317 


Marxifactuf  ers/  Producers/  Exporters 

Margin 
percentage 

Optil)elt  Corporatioo 

10060% 

AH  CHhers 

10060% 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
industrial  belts  other  than  V-belts  and 
synchronous  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  the  Federal  Republic  of  Germany, 
pursuant  to  sections  735(d)  and  736(a)  of 
the  Act  (19  U.S.C.  1673d(d)  and 
1673e(a)).  Interested  parties  may  contact 
the  Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673d(d)  and  1673e(a)). 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
A  dm  in  is  trot  ion. 
June  7, 1989. 

(PR  Doc.  89-14212  Filed  6-13-89:  8:45  am) 
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Export  Trade  Certtftcate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certification  of  review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
apphcant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be 


amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1223,  Washington.  DC 
20230.  Information  submitted  by  any 
person  Is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
2A009." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  87- 
00009,  issued  on  August  27, 1987  (52  FR 
33465,  September  3. 1987). 

Summary  of  the  Application 

Apphcant:  California  Cherry  Export 
Association  of  San  Joaquin  County 
(CCEA),  48  E.  Oak  Street.  Post  Office 
Box  877.  Lodi,  California  95240. 

Contact  Jack  Johal,  legal  counsel, 
telephone:  (916)  929-3614. 

Application  No.:  87-2A009. 

Date  Deemed  Submitted:  May  31. 
1989. 

The  California  Cherry  Export 
Association  of  San  Joaquin  County 
(CCEA)  seeks  to  amend  its  Certificate 
to: 

1.  Revise  the  name  of  the  Certificate 
holder  from  the  "California  Cherry 
Export  Association  of  San  Joaquin 
County"  to  the  "California  Cherry 
Export  Association"  to  reflect  its 
statutory  name  change  of  September  19. 
1988. 

2.  Add  the  following  additional 
companies  as  "Members"  within  the 
meaning  of  S  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)):  Churchill  Nut 
Company,  Hollister,  California;  Dole 
Bakersfield,  Inc.,  Victor,  California:  and 
Blue  Anchor,  Inc.,  Sacramento, 
California. 

Date:  June  9, 1989. 
George  Muller. 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  89-14140  Filed  6-13-89;  8:45  am| 
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National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  by  Claire  Pappas 
from  an  Objection  by  the  New  York 
Department  of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 


BEST  COPY  AVAILABLE 
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action:  Notkx  of  dismissal. 


In  February.  1939,  Claire  Pappas 
(Appellant)  filed  with  the  Department  of 
Commerce  (Department]  a  notice  of 
appeal  under  Section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended,  16  US.C.  1456(c)(3)(A).  and 
implementing  regulations,  15  CFR  Part 
93a  Subpart  H.  The  appeal  arose  from 
an  objection  by  the  New  York 
Department  of  State  (State)  to  the 
Appellant's  certiHcation  that  her 
proposal  to  construct  a  deck  at  a 
restaurant  in  Freeport,  New  York  would 
be  consistent  with  New  York's  coastal 
management  program. 

In  April,  1989,  the  State  informed  the 
Department  that  before  the  State  lodged 
its  consistency  objection,  the  Corps  of 
Engineers  (Corps)  had  withdrawn 
without  prejudice  the  Appellant's 
application  for  a  permit  to  undertake  the 
construction.  The  timing  of  the  Corps' 
withdrawal  of  the  application  renders 
void  the  State'ti  consistency  objection. 
Moreover,  it  also  eliminates  both  the 
Appellant's  standing  to  appeal  to  the 
Secretary,  and  the  Secretary's 
jurisdiction  over  this  matter. 
Accordingly,  the  Department  dismissed 
the  appeal  on  May  23. 1989  for  good 
cause  pursuant  to  15  CFR  930.128  (1988). 
That  dismissal  bars  the  Appellant  from 
filing  another  appeal  from  the  State's 
original  objection  to  the  aforementioned 
activities. 

FOR  AOOmONAL  INFOflMATION  CONTACT: 
Sydney  Anne  Minnerly,  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue, 
NW..  Suite  603,  Washington.  DC  20235, 
(202)  673-5200. 

Date:  June  a  1986. 
(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 
B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 
|FK  Doc.  89-14113  Filed  &-13-89:  8:45  am] 
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Affimuition  of  Datum  for  Surveying 
and  Mapptng  Actlvitiee 

AQCNCY:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service,  Charting  and  Geodetic 
Services. 
action:  Notice. 

summary:  The  OfTice  of  Charting  and 
Geodetic  Services  (C&CS).  National 
Geodetic  Survey  Division,  has 


completed  the  redefinition  and 
readjustment  of  the  North  American 
Datum  of  1927  (NAD  27),  creating  the 
North  American  Datum  of  1983  (NAD 
83).  The  interagency  Federal  Geodetic 
Control  Committee  (FGCC)  affirmed 
NAD  83  is  the  official  civilian  horizontal 
datum  for  U.S.  surveying  and  mapping 
activities  performed  or  financed  by  the 
Federal  Government.  Furthermore,  to 
the  extent  practicable,  legally  allowable 
and  feasible,  all  Federal  agencies  using 
or  producing  coordinate  information 
should  provide  for  an  orderly  transition 
from  NAD  27  to  NAD  83. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  ]ames  E.  Stem,  N/CGlx4,  Rockwall 
Building.  Room  619,  National  Geodetic 
Survey.  NOAA.  Rockville.  Maryland 
20852:  phone:  (301)  443-8749. 
SUPPLEMENTARY  INFORMATION:  A 
Federal  Register  notice  published  on 
June  29, 1979  (FR  Doc.  79-20169.  Vol.  44, 
No.  127)  by  the  National  Oceanic  and 
Atmospheric  Administration  provided 
notice  of  the  estabhshment  of  a  new 
Datum  (NAD  83)  to  which  the 
geographic  and  plane  coordinate  values 
for  the  National  Network  of  Horizontal 
Geodetic  Control  would  be  referenced. 
For  all  published  horizontal  stations  in 
the  National  Geodetic  Reference 
System,  NAD  83  values  of  geodetic 
position  (latitude  and  longitude),  and  all 
subsequently  derived  plane  coordinates 
are  available  from  the  National  Ocean 
Service /National  Geodetic  Survey 
Division.  For  a  discussion  of  the  plane 
coordinate  systems  published,  see  the 
"Policy  on  Publication  of  Plane 
Coordinates  •  in  FR  Doc.  77-8847.  Vol. 
42.  No.  57.  March  24, 1977.  The  FGCC 
chaired  by  the  Director,  C&GS.  is 
mandated  by  the  Office  of  Management 
and  Budget  to  coordinate  geodetic 
surveying  performed  or  financed  by  the 
Federal  Government. 

Dated:  June  2. 1969. 
Thomas  |.  Magioais. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  ManagentenL  NOAA. 
(FR  Doc  89-14076  Filed  8-1^-89:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

Public  Information  Collection 
Requirement  Sut)mitted  to  0MB 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Officer  Training  School  Accessions: 
ATC  Forms  1413  and  1422:  and  OMB 
Control  Number  0701-0080. 

Type  of  Request:  Revision  of  currently 
approved  collection. 

A  verage  Burden  Hours/Minutes  per 
Response:  1  hour  and  15  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  2.000 

Annual  Burden  Hours:  2.500. 

Annual  Responses:  2,000. 

Needs  and  Uses:  These  forms  are  used 
by  field  recruiters  in  the  processing  of 
Officer  Training  School  applications  for 
commissioning  in  the  Air  Force. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Ra  scoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Ra  scoe-Harrison.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington.  Virginia  22202- 
4302. 

LM.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

June  8. 1989. 

|FR  Doc.  89-14070  Filed  6-13-89;  8:45  am] 
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Defense  Science  Board  Task  Force  on 
Defense  Industrial  Cooperation  Witii 
Pacific  Rim  Nations 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Industrial 
Cooperation  With  Pacific  Rim  Nations 
will  meet  in  closed  session  on  July  19. 
1989  at  the  Hughes  Corporation, 
Rosslyn,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
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Defense.  At  this  meeting  the  Task  Force 
will  examine  the  potential  for  achieving 
US  security  objectives  in  the  Pacific  Rim 
area  through  defense  industrial 
cooperation  with  the  nations  of  that 
area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

June  8, 1989. 

[FR  Doc.  89-14071  Filed  8-13-a9;  8:45  am] 
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Defense  Inteliigence  Agency  Defense 
Intelligence  CoMege;  Closed  Meeting 

agency:  Defense  Intelligence  Agency 
Defense  Intelligence  College. 

action:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Defense  Intelligence  College  Board  of 
visitors  has  been  scheduled  as  follows: 

DATES:  Wednesday,  14  June  1989,  and 
Thursday,  15  June  1989,  from  0900  to 
1600,  and  Friday,  16  June  1989,  fttim  0900 
to  1130. 

ADDRESS:  The  DIAC,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  L  De  Gross,  Provost,  DL\ 
Defense  Intelligence  College, 
Washington,  DC  20340-5485.  (202/373- 
3344). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)  (1),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
adivse  the  Director,  DIA.  as  to  the 
successful  accomplishment  of  the 
mission  assigned  to  the  Defense 
Intelligence  College. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

June  8. 1989 

(FR  Doc.  89-14072  Filed  6-13-89;  8:46  am] 
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DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  SulMequent  Arrangements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Canada  concerning  Civil  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  retransfers: 

RTD/CA(EU)-17.  for  the  transfer  of 
9,700  kilograms  of  heavy  water  from  the 
United  Kingdom  Atomic  Energy 
Authority,  Harwell,  England  to  Canada, 
for  cleaning  and  de-tritiation,  RTD/ 
EU(CA)-9,  for  the  return  of  9,700 
kilograms  of  heavy  water  to  Harwell, 
England  following  cleaning  and  de- 
tritiation  in  Canada. 

In  accordance  with  section  131  of  the 
Atomic  Eneifer  Act  of  1954.  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  June  9, 1989. 

Itichard  H.  Williamson, 

Deputy  Assistant  Secretary  for  International 
Affairs. 

(FR  Doc.  89-14130  Filed  6-13-^89;  &-45  am] 
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Advisory  Committee  on  Nuclear 
Facility  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  88  Stat.  770).  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  &  Time:  Friday.  June  30, 1909, 
8:00  p.m.  to  5:00  p.m.;  8.'00  p.m.  to  10:00 
p.m. 


Place:  Park  Inn  International.  3706 
National  Parks  Highway,  Carisbad,  New 
Mexico  88220. 

Contact:  Wallace  R.  Komack. 
Executive  Director,  ACNFS,  S-Z  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone:  202/ 
586-177a 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C  2014). 

Tentative  Agenda 

JUNE  30, 1989 

8KK)    Subcommittee  Reports 
Review  of  Waste  Isolation  Pilot  V\sn\ 

Issues  Presentations  by  Selected 

Organizations  Final  Safety  Analysis 

Report  (FSAR)  Issues 
Noon    Lunch 

1:00    FSAR  Issues  (Continued) 
Supplemental  Impact  Statement 

Selected  Technical  Issues  Committee 

Business 
5.-00    Meeting  Adjourned  until  8K)0  p.m. 
8«)— 10«)  p.m.    Public  Comment 

Session 

Public  Participation:  This  meeting  is 
open  to  the  publia  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  R.  Komack  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  June  8. 1989. 
|.  RolMit  FrankHn. 

Deputy  Advisory  Committee  Management 

Officer 

|FR  Doc.  89-14131  Filed  6-13-89;  8:45  am] 
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IMI 


Energy  Informalion  Adminiatration 

Agency  Information  Collections  Under 
Review  By  tt>e  Office  of  Management 
and  Budget 

AOENCV:  Energy  Information 
Administration.  Energy. 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMAWV;  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  coIlection(8]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperworlc  Reduction  Act  (Public  Law 
96-511.  44  U.S.C.  3501  et  seq). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
or  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numberfs);  (3) 
Current  0MB  docket  number  (if 
applicable):  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (1)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
OATCS:  Comments  must  be  filed  on  or 
before  )uly  14. 1969. 
AOORCSSIS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHCR  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACr. 

lay  Casselberry,  Officer  of  Statistical 
Standards  (EI-73),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building.  1000  Independence  Ave.  SW.. 
Washington.  DC  20585.  (202)  586-2171. 
suppLmnrrANv  MromniATipN:  If  you 
anticipate  that  you  will  be  submitting 


comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  39&-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-577. 
3. 1902-0128. 

4.  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  proHt. 

9.  50  respondents. 

10.  300  responses. 

11.  321  hours  per  response. 
12. 96.300  hours  (total). 

13.  In  accordance  with  the  NGA  and 
NGPA.  the  information  is  used  to 
examine  and  project  potential  effects  on 
soil,  geology,  water,  land  use.  recreation, 
aesthetics,  air  and  noise  quality, 
vegetation,  wildlife,  cultural  resource, 
and  pipeline  and  LNG  safety  for 
construction  proposals  submitted  by 
pipeline  companies. 

Statutory  Authority.  Sec.  5(a),  5{b).  13(b), 
and  52.  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  764(a), 
764(b),  772(b).  and  790a. 

Issued  in  Washington.  DC.  June  6. 1969. 
Yvonae  M.  Bishop, 

Director,  Statisticai  Standards.  Energy 
Information  Administration. 
[FR  Doc.  86-14132  Filed  6-13-89;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER89-265-000  et  aLl 

Arizona  Pul>iic  Service  Co.  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  FHings 

June  5. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

[Docket  No.  ERa9-26S-000] 

Take  notice  that  on  May  22. 1989 
Arizona  Public  Service  Company  (APS) 
tendered  an  amendment  to  its  filing 
which  provides  data  in  response  to  the 
Deficiency  Letter  dated  April  20, 1989, 
from  the  Division  of  Electric  Power 
Application  Review. 

APS  requests  waiver  of  notice  of  its 
amended  filing  for  good  cause  shown  in 


order  that  its  originally  proposed 
effective  date  of  June  1. 1988  may  be 
granted.  Copies  of  the  amended  filing 
have  been  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies  governing  such 
customers  who  were  originally  served 
with  the  filing.  Additionally,  a  copy  of 
the  Deficiency  Letter  has  been  provided 
to  said  entities. 

Comment  date:  June  19. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Utah  Power  ft  Light  Company 

[Docket  No.  ER89-325-0001 

Take  notice  that  on  May  22. 1989, 
Utah  Power  &  Light  Company  (Utah) 
tendered  for  filing  an  amendment  to 
Exhibit  A  of  the  Interconnected 
Operation  Agreement  between  Utah 
Municipal  Power  Agency  (UMPA)  and 
Utah.  The  purpose  of  the  Amendment  is 
to  state  with  specificity  the  currently- 
existing  rate  under  Utah's  FERC  Electric 
Tariff  Schedule  RS-RP. 

Copies  of  this  filing  were  served  on 
UMPA.  the  Towns  of  Levan  and  Nephi. 
Utah,  the  Utah  Public  Service 
Commission,  and  legal  counsel  for 
UMPA. 

Comment  date:  June  19. 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duke  Power  Coni|>any 

[Docket  Na  ERS9-437-000J 

Take  notice  that  on  May  15. 1989. 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  estimated  billing 
information  for  calendar  year  1989 
pursuant  to  which  Piedmont  Municipal 
Power  Agency  will  be  billed  by  Duke 
Power  under  Rate  Schedule  FERC  No. 
276. 

Comment  date:  June  19. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Company  ^ 

[Docket  No.  ER89-438-000J 

Take  notice  that  on  May  15. 1989. 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  the  1988  Catawba 
Interconnect  Annual  Actual  Statements 
for  Rate  Schedule  FERC  No.  273 
between  Duke  Power  and  North 
Carolina  Electric  Membership 
Corporation. 

Comment  date:  June  19. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  Company 

(Docket  No.  ER89-447-O00] 

Take  notice  that  on  May  16, 1989. 
Duke  Power  Company  (Duke  Power) 


tendered  for  filing  estimated  billing 
information  for  calendar  year  1989 
pursuant  to  which  North  Carolina 
Electric  Membership  Corporation  will  be 
billed  by  Duke  Power  under  Rate 
Schedule  FERC  No.  273. 

Comment  date:  June  19, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Soutbora  California  Edison  Company 

(Docket  No.  ER89-454-000) 

Take  notice  that  on  May  23. 1989, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Amendment 
No.  2  to  the  Edison-Azusa  Intemiptible 
Transmission  Service  Agreement 
(Amendment)  designated  Rate  Schedule 
FERC  No.  160.  which  has  been  executed 
by  Edison  and  the  City  of  Azusa, 
California  (Azusa): 

Amendment  No.  2  to  the  Edison-Azusa 
Intemiptible  Transmission  Service 
Agreement 

TTiis  Amendment  reflects  the 
following  changes:  (1)  Change  in 
transmission  losses  associated  with  the 
construction  of  the  500  kV  transmission 
facilities  between  the  Devers,  Valley, 
and  Serrano  Substations,  the 
construction  costs  of  which  were 
reflected  in  rates  July  1, 1988.  per  FERC 
Decision  dated  January  23. 1989.  in 
Docket  No.  ER88-577-000;  and  (2)  the 
addition  of  section  6.3  to  the  Agreement 
which  allows  the  Authorized 
Representatives  to  change  the 
transmission  losses  thereby  eliminating 
the  need  to  amend  the  Agreement  each 
time  there  is  a  change  in  transmission 
losses. 

The  Amendment  is  proposed  to 
become  effective  when  executed  by  the 
Parties  and  accepted  for  filing  by  the 
Commission. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Azusa. 

Comment  date:  June  19. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-14066  FUed  6-13-89;  8:45  am) 
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[Docket  No*.  ES8S-24-000  et  aLl 

Cental  Corporation  et  aL;  Electric 
Rate,  SmaP  Power  Production,  and 
Interlocking  Directorate  Filings 

June  7, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Centel  Corporatioo 
(Docket  No.  ES89-24-a)0J 

Take  notice  that  on  May  31. 1989, 
Centel  Corporation  (Applicant)  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
Section  204  of  the  Federal  Power  Act, 
seeking  an  order  authorizing  the 
issuance  of  up  to  1.500.000  shares  of  its 
common  stock.  $2.50  par  value,  to  be 
issued  in  connection  with  its  Dividend 
Reinvestment  Plan,  the  Retiiement 
Savings  Plcui  and  the  Nonexempt 
Employee  Retirement  Savings  Plan. 

Comment  date:  June  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Snohomish  County  Departnnent  of 
PubUc  Works 

[Docket  No.  QF89-2O9-000J 

On  May  28. 1989.  Snohomish  County 
Department  of  Public  Works 
(Applicant),  of  Solid  Waste  Division. 
First  floor  Administration  Annex. 
Everett.  Washington  98201  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Snohomish. 
Washington.  The  facility  will  consist  of 
six  engine/generator  sets.  The  electric 
power  production  capacity  will  be  6.6 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  landfill 
gas.  The  facility  has  no  planned  use  of 
natural  gas,  oil  or  coal. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


J 


Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et,  NE.,  Washington. 
DC  a)426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  |}er8on  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  Cashell. 
Secretary. 

[FR  Doc.  89-14007  Rled  6-13-89;  8:45  am| 
BtLUNO  COK  crir-fiVM 


[Docket  No*.  ESaS-2S-000  et  aLl 

El  Paso  Electric  Ca  et  aL;  Electrk: 
Rate,  Smai  Power  Production,  and 
IntertocMng  Directorate  f=iiinga 

June  a  1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 

[Docket  No.  ES89-25-000J 

Take  notice  that  on  June  2, 1989,  El 
Paso  Electric  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  (the 
"Commission"),  pursuant  to  Section  204 
of  the  Federal  Power  Act,  seeking 
authority  to  issue  up  to  300.000 
additional  shares  of  Common  Stock,  no 
par  value  (resulting  in  an  authorized 
total  of  600.000  shares),  pursuant  to  the 
El  Paso  Electric  Company  Employee 
Stock  Compensation  Plan. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Potomac  Electric  Power  Company 

[Docket  No.  ER89-456-000| 

Take  notice  that  on  May  24, 1989, 
Potomac  Electric  Power  Company 
(Pepco)  and  the  Potomac  Edison 
Company  (PE)  tendered  for  filing  a 
second  amendment  to  their  1963  facility 
agreement  (Pepco  FERC  Rate  Schedule 
No.  16)  governing  the  interconnection 
between  the  parties.  The  second 
amendment  provides  for  PE's  relocation 
for  its  convenience  of  one  or  more 
existing  230  kv  circuit  breakers  to  a  new 
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PE  substation  in  western  Montgomery 
County,  Maryland,  in  a  manner  which 
does  not  reduce  the  rating  of  the 
interconnection  or  affect  existing 
facilities  charges  therefore. 

Comment  date:  June  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Company 

(Docket  Na  ERaO-457-000| 

Take  notice  that  on  May  25. 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  several 
modiflcations  to  rate  schedules  which 
cover  services  provided  by  PG&E  to 
SMUD.  The  modifications  consist  of:  (1) 
A  Letter  Agreement  dated  October  14. 
1961;  and  (2)  a  Contract  Amendment 
dated  May  8, 1985,  both  of  which  modify 
Rate  Schedule  FERC  No.  45,  the  June  4. 
1970  Power  Sale  Exchange,  and 
Integration  Contract  (Integration 
Contract);  (3)  A  Contract  Amendment 
dated  July  16, 1986  modifying  Rate 
Schedule  FERC  No.  88,  the  Slab  Creek 
Interconnection  and  Transmission 
Service  Agreement;  and  (4)  a  Contract 
Amendment  dated  July  16, 1986 
modifying  Rate  Schedule  FERC  No.  88. 
the  Camp  Far  West  Interconnection  and 
Transmission  Service  Agreement.  The 
modifications  were  necessary 
respectively  to:  (1)  Contractually 
accommodate  changes  SMUD  made  to 
its  transmission  system;  (2)  incorfrarate 
certain  new  resources  Into  the 
Integration  Contract;  and  (3)  reconcile 
termination  dates  of  these  two 
interconnection  and  transmission 
service  agreements  with  the  Integration 
Agreement. 

Copies  of  this  filing  were  served  upon 
SMUD  and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Power  and  light  Company 

[Docket  No.  ER89-459-0001 

Take  notice  that  on  May  25. 1989, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  new 
wholesale  power  agreement  dated  May 
2, 1989,  between  the  City  of  Richland 
Center  and  WPL  WPL  states  that  this 
new  wholesale  power  agreement 
supercedes  the  previous  agreement 
between  the  two  parties  which  was 
dated  February  21, 1983,  and  designated 
Rate  Schedule  No.  134  by  the 
Commission. 

The  purpose  of  this  new  agreement  is 
to  provide  for  terms  of  service  on  a 
similar  basis  to  the  terms  of  service  for 
other  wholesale  customers. 


WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Richland 
Center  and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  June  22. 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER89-461-000) 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PS)  on  May 
25, 1989,  tendered  for  filing  proposed 
revised  Schedules  1.01, 1.02, 1.03, 1.04. 
2.01.  and  3.04  and  new  Schedule  1.06  to 
the  existing  Interconnection  Agreement 
between  PS  and  Jersey  Central  Power 
and  Light  Company  (JC)  dated 
November  29, 1960,  as  supplemented  (PS 
FERC  Rate  Schedule  No.  28). 

PS  states  that  the  reason  for  the  filing 
is  to  cover  supplying  of  service  to  JC's 
East  Flemington  and  Newton 
Substantions,  supplying  of  service  to  PS' 
Greenbrook  Substation,  PS  providing 
back-up  transmission  service  to  JC's 
southern  area  under  an  Agreement 
dated  March  23, 1988,  and  termination  of 
the  Werner-Mechanic  Street  2e,000-volt 
interconnection. 

PS  requests  that  the  filing  be 
permitted  to  become  elective  as  of  the 
date  of  the  Back-Up  Transmission 
Agreement  March  23, 1989,  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  June  22, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  k  Light  Company 
(Docket  No.  ER89-460-O00J 

Take  notice  that  on  May  24. 1989. 
Carolina  Power  ft  light  Company  (CP&L) 
filed  with  the  Commission  pursuant  to 
section  205  of  the  Federal  Power  Act 
§  35.13  of  the  Commission's  Regulations. 
18  CFR  35.13  (1968).  a  proposed  rider  to 
its  Resale  Service  Schedules  RS88-1B 
and  RS88-2B.  CP&L  requests  that  the 
proposed  rider  be  accepted  for  filing 
without  suspension  and  that  the 
Commission  put  it  into  effect  60  days 
from  the  date  of  filing. 

CP&L  states  that  the  proposed  rider  is 
designed  to  set  forth  the  appropriate 
billing  procedures  for  those  instances 
where  full  requirements  customers  of 
CP&L  receive  power  from  a  qualifying 
facility,  that  term  is  defined  in  18  CFR 
292.101(b)(1)  (1988).  CP&L  states  that 
under  the  proposed  rider,  when  a  full 
requirements  customer  receives  power 
from  qualifying  facility,  the  monthly 


reduction  in  that  customer's  bill  will  be 
calculated  at  CP&L's  full  avoided-cost 
rate  established  the  appropriate  state 
utility  commission. 

Comment  date:  June  22, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

7.  Kansas  Power  and  Light  Company 

(Docket  No.  ERa9-45&-000] 

Take  notice  that  on  May  23. 1989.  the 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  proposed  changes  in 
its  schedule  of  rates  and  charges 
applicable  to  its  partial  requirements 
municipal  customers  located  in  the  State 
of  Kansas,  as  follows: 


Partial  requirentents,  municipal  customer 


Qtyof 
Otyof 
Otyof 
Cityof 
City  04 
Cityo* 
Cityof 
Cityof 
Cityo« 
City  of 
City  of 
Otyol 
atyof 


Burlingame ... 
CtayCent6r„ 

Oknwood 

Herington 

Holtoo 

Lamed _ 

Minneapoiis.. 
OMoeOty- 
Sabetha.. 
St  Jotm.. 
Stafford — 
Stalling — 
Wwnego. 


FERC 
rate 

schedule 
No. 


2S0 
241 
242 
209 
226 
240 
211 
249 
235 
252 
243 
237 
184 


Schedule  WTU-6/89  includes  new 
intemiptible  emergency  service 
provisions.  Additionally,  the  schedule 
provision  which  allows  for  the 
redesignation  of  peak  period  hoiu^  as 
non-peak  hours  by  KPL  has  been 
modified. 

The  new  intemiptible  emergency 
service  provisions  in  the  revised 
Schedule  WTU-e/89  make  intemiptible 
service  available  to  KPL's  partial 
requirements  municipal  customers 
during  peak  period  hours  in  order  to 
help  them  cope  with  outages  of  their 
generating  facilities  which  are  beyond 
their  control  The  peak  period 
redesignation  provisions  have  been 
modified  to  improve  the  generation 
equipment  utilization  efficiency  of  both 
KPL  and  the  partial  requirements 
municipal  customers. 

Copies  of  the  filing  were  served  upon 
each  affected  customer  and  the  Kansas 
Corporation  Commission. 

Comment  date:  June  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ERe9-475-^)00l 

Take  notice  that  on  June  1, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a  change 


in  rate  schedule,  an  Interconnection 
Rate  Schedule  (IRS)  covering  rates, 
terms  and  conditions  for  services 
rendered  by  PG&E  to  the  Sacramento 
Municipal  Utility  District  (SMUD)  under 
the  IRS  and  for  the  interconnection  of 
the  Parties'  electrical  systems. 

Prior  to  January  1, 1989  PG&E  directly 
served  SMUD  under  FERC  Rate 
Schedule  Nol  45  (the  June  4, 1970  Power 
Sale,  Exchange  and  Integration 
Contract,  as  amended  and 
supplemented).  Upon  its  effective  date 
the  IRS  will  supersede  and  terminate 
Rate  Schedule  No.  45  and  all  FERC- 
jurisdictional  amendments,  agreements 
supplements  and  rate  schedules  filed 
thereunder,  with  the  exception  of 
Supplement  No.  6  (transmission  service 
for  SMUD's  share  of  the  Coldwater 
Creek  plant  output). 

Pursuant  to  the  IRS,  PG&E  is  offering 
to  provide  the  following  services  to 
SMUD: 

Forecasted  Firm  Power  (Service 
Schedule  A),  Section  K.2; 

Support  Power  Service  (Service 
Schedule  B).  Section  K.3; 

Firm  Transmission  Service  (Service 
Schedule  C),  Section  K.4.1; 

Intemiptible  Transmission  Service 
(Service  Schedule  D),  Section  K.4.2; 

Transmission  Service  Associated 
With  the  Power  Sale  Agreement 
(Service  Schedule  E),  Section  K.4.3; 

Scheduling  Service  (Service  Schedule 
F),  Section  K.5.1; 

Regulation  Service  (Service  Schedule 
G),  Section  K.5.2; 

Customer  Charge  (Service  Schedule 
H),  Section  K.6.1; 

Voltage  Regulation  (Service  Schedule 
I).  Section  K.6.2; 

Reactive  Power  Correction  (Service 
Schedule  J),  Section  K.6.3; 

Standby  Station  Service  (Service 
Schedule  K),  Section  K.6.4; 

Non-Spinning  Reserve  Charge 
(Service  Schedule  L),  Section  K.6.5; 

In  addition,  the  following  are  covered 
by  the  IRS:  Ten-Minute  Emergency 
Power  Service,  rate  procedures  for 
Diablo  Canyon  Nuclear  Power  Plant, 
rate  adjustmens  and  Fuel  Cost 
Adjustment. 

PG&E  is  requesting  an  effective  dale 
of  January  1, 1990  to  coincide  with  the 
termination  of  FERC  Rate  Schedule  No. 
45.  PG&E  also  is  requesting  a  waiver  of 
the  notice  requirement  in  Section  35.3  of 
the  Commission's  regulations  (18  CFR 
35.3). 

Copies  of  this  filing  were  served  upon 
SMUD  and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Southeastern  Power  Administration 

(Docket  No.  EF89-3O11-O0OJ 

Take  notice  that  on  May  30. 1969,  the 
Deputy  Secretary  of  the  Department  of 
Energy  confirmed  and  approved,  on  an 
interim  basis  effective  midnight  June  1, 
1989,  Rate  Schedules  GA-l-B,  GA-2-B, 
GA-3-A,  GU-1-B,  ALA-l-F,  ALA-3-B, 
MISS-l-F,  MISS-a-B.  SC-3-A,  CAR-3- 
A,  and  SCE-2-A  for  power  from 
Southeastern  Power  Administration 
(Southeastern)  Georgia-Alabama 
Projects.  The  approval  extends  through 
September  30, 1990. 

The  Deputy  Secretary  states  that  the 
Commission,  by  order  issued  July  22, 
1986,  in  Docket  No.  EF86-3011, 
confirmed  and  approved  Rate  Schedules 
GA-1-A.  GA-2-A.  GU-1-A,  GAMF-2-E, 
ALA-l-E,  ALA-3-A,  MISS-l-E,  MISS- 
2-A,  SC-l-E.  SC-2-E.  CAR-l-F,  and 
SCE-l-A  through  September  30, 1990. 

Southeastern  proposes  in  the  instant 
filing  to  replace  Rate  Schedule  GA-l-A 
with  GA-l-B  and  GA-3-A,  and  replace 
GA-2-A,  GU-1-A,  ALA-l-E,  ALA-3-A, 
MISS-l-E,  and  MISS-2-B,  respectively. 
Rate  Schedule  SC-3-A,  CAR-3-A,  and 
SCE-2-A  have  been  added  to  provide 
rates  for  preference  customers  in  the 
South  Carolina  Public  Service  Authority, 
Duke  Power  Company  Area,  and  South 
Carolina  Electric  &  Gas  Company  area, 
and  Rate  Schedules  GAMF-2-E,  SC-1- 
E,  SC-2-E,  CAR-l-F.  and  SCE-l-A 
remain  in  effect.  The  rate  adjustment 
was  designed  to  increase  annual 
revenues  on  an  average  by  $12,757,000 
over  the  16-month  rate  review  period,  an 
increase  of  approximately  12  percent. 
The  increase  is  due  primarily  to 
increased  operation  and  maintenance 
expenses  at  Corps  of  Engineers'  projects 
and  the  drought. 

Present  contracts  allow  rate 
adjustment  only  on  October  1, 1990,  and 
every  5  successive  years  thereafter. 
Southeastern  proposed  a  contract 
adjustment  which  would  allow  a  rate 
increase  to  be  effective  on  June  1, 1989. 
Some  customers  were  not  willing  to 
agree  to  a  rate  increase  which  was  not 
allowed  by  contract.  Therefore, 
Southeastern  is  proposing  to  raise  rates 
for  those  customers  who  will  agree  to 
the  rate  increase  and  leave  existing  rate 
schedules  for  those  who  will  not  agree 
to  the  rate  increase.  Southeastern  will 
recoup  the  revenue  shortfall  in  the 
October  1, 1990,  rate  increase.  The 
interim  rate  schedules  are  submitted  for 
confirmation  and  approval  on  a  final 
basis  pursuant  to  the  authority  vested  in 
the  Commission  by  Delegation  Order 
No.  0204-108.  Approval  is  requested  for 
a  period  ending  September  30, 1990. 


Comment  date:  June  23, 1989,  in 
accordance  wth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  89-14086  Filed  6-15-89;  8:45  am) 

BiujNG  CODE  srir-ei-H 

t 

[Docket  Nos.  CP8»-1439-000  et  aL] 

ANR  Pipeline  Company  et  aL;  Natural 
Gas  Certificate  Rlings 

June  8, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

[Docket  No.  CP89-1 439-^)00) 

Take  notice  that  on  May  18. 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-1439-000 
a  request  pursuant  to  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP8ft-532-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  gas  on  an 
intemiptible  basis  for  Cornerstone 
Production  Corp.  (Cornerstone).  ANR 
explains  that  service  commenced  April 
1. 1989  under  §§  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3372-000.  ANR 
further  explains  that  the  peak  day 
quantity  would  be  150.000  dekatherms, 
the  average  daily  quantify  would  be 
150,000  dekatherms,  and  that  the  annual 
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quantity  would  be  54,750,000 
dekatherms.  ANR  explains  that  it  would 
receive  natural  gas  at  existing  points  of 
receipt  in  the  Onshore  Louisiana 
Gathering  area.  ANR  states  that  it 
would  deliver  the  gas  to  Cornerstone  at 
existing  interconnections  located  in  the 
State  of  Louisiana. 

Comment  date:  July  24, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission 
Corpora  tioo 

[Docket  No.  CPW-1478-000] 

Take  notice  that  on  May  22, 1989, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  P.O.  Box 
2521,  Houston,  Texas  77252.  Tiled  in 
Docket  No.  CP89-1478-000  a  request 
pursuant  to  SS  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  to  add  ten  delivery 
points  to  its  existing  Rate  Schedule  FTS- 
4  Service  Agreement  with  Public  Service 
Electric  and  Gas  Company  (PSE&G)  all 
as  more  fully  set  forth  in  the  request  on 
Ble  with  the  Conmiission  and  open  to 
public  inspection. 

Texas  Eastern  states  that  the  location 
of  the  ten  delivery  points  are  as  follows: 


MtsiurinB 
Stslion  No. 

Location 

0048 

MkldtaMK  County,  Nsw  Jwsay 

0067 

MiddtaMK  County,  Nm*  Jaraey 

0048 

Morris  County.  Naw  Jwaoy 

1196 

1207 

1206 

Monis  County.  Nm»  Jcraay 

1208 

Pamic  County.  Ham  Jeriwy 

0066 

MmMmsx  County,  New  Jarssy 

1464 

SomanM  County.  Nmt  JarMy 

2263 

MidiaoMx  County.  Nmt  Jerasy 

Further,  Texas  Eastern  states  that  no 
new  facilities  will  be  constructed,  as  the 
delivery  points  proposed  to  be  added 
are  existing  points  of  interconnection 
between  the  pipeline  systems  of  Texas 
Eastern  and  PSE&G. 

Texas  Eastern  also  states  that  the 
quantities  of  natural  gas  to  be  delivered 
are  presently  certificated  and  volumes 
will  remain  within  the  Maximum  Daily 
Transportation  Quantity  (MDTQ) 
previously  approved  by  the  Commission. 

In  addition,  Texas  Eastern  submits 
that  the  proposal  herein  will  not  cause 
any  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ALG  Gas  Supply  Company,  et  al. 

{Docket  No.  CI80-452-OO1.  et  al] 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 


to  Section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  expiring  March 
31. 1989.  to  extend  such  authorization  or 
for  a  blanket  limited-term  certificate 
with  pregranted  abandonment  all  as 
more  fully  set  forth  in  the  applications 
which  are  on  file  with  the  Commission 
and  open  for  public  inspection. 

This  notice  does  not  provide  for 
consolidation  for  hearing  of  the  several 
matters  covered  herein. 

Comment  date:  June  27, 1989,  in 
accordance  with  Standard  Paragraph ) 
at  the  end  of  this  notice. 
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Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CPSS-1 566-000] 

Take  notice  that  on  ]une  5, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
NO.  CP89-1566-000  a  request  pursuant 
to  9S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  gas  on  an  intemiptible  basis 
for  Brooklyn  Interstate  Natural  Gas 
Corporation  (Brooklyn  Interstate)  under 
its  blanket  certificate  issued  in  Docket 
No.  CP88-328-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  it  would  receive 
the  gas  for  Brooklyn  Interstate  at 
various  existing  points  of  receipt  in 
offshore  Louisiana,  Louisiana,  onshore 
Texas  and  Texas,  and  would  redeliver 
the  gas  at  various  existing  delivery 
points  located  in  offshore  Louisiana. 
Louisiana,  offshore  Texas,  Texas, 
Alabama,  North  Carolina,  South 


Carolina.  Georgia,  Virginia.  Maryland, 
Missisippi,  Pennsylvania,  New  York. 
New  Jersey  and  Delaware. 

Transco  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Brooklyn  Interstate  would  be 
3.912.600  dt  equivalent  of  natural  gas, 
25.000  dt  equivalent  of  natural  gas  and 
9.125,000  dt  equivalent  of  natural  gas, 
respectively. 

Transco  indicates  that  in  a  filing  made 
with  the  Commission  in  Docket  No. 
ST89-3132,  it  reported  that 
transportation  service  for  Brooklyn 
Interstate  commenced  on  April  7. 1989 
under  the  120-day  automatic 
authorization  provisions  of  {  284.223(a). 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trunkline  Gas  Company 

[Docket  No.  CP88-1 558-000] 

Take  notice  that  on  June  2. 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1559-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  PSI,  Inc.  (PSI),  a 
shipper  and  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP89-586-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trtmkline  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  20,000  dt  of  natural  gas  on  a  peak  day: 
10,000  dt  on  an  average  day:  and 
3,650,000  dt  annually  for  PSI  from  receipt 
points  located  in  the  states  of  Illinois, 
Louisiana,  Tennessee  and  Texas. 
Trunkline  will  then  transport  and 
redeliver  the  gas,  less  fuel  and 
unaccounted  for  line  loss,  to  Mississippi 
River  Transmission  Corporation  in  Clay 
County,  Illinois.  The  transportation 
agreement  dated  January  13, 1989 
(Contract  No.  T-PLT-1384).  has  a 
primary  term  of  one  month  and  shall 
continue  in  effect  month-to-month 
thereafter  until  terminated  by  either 
party  upon  at  least  30  days  written 
notice. 

Trunkline  states  .nat  the 
transportation  of  natural  gas  for  PSI 
commenced  April  6, 1989,  as  reported  in 
Docket  No.  ST89-3159-000.  for  a  120-day 
period  pursuant  to  {  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragiaph  G 
at  the  end  of  this  notice. 
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6.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CPSO-l 537-000) 

Take  notice  that  on  May  30. 1989, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP89-1537-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  for  Amarillo 
Natural  Gas  Company.  Inc.  (Amarillo),  a 
marketer  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  transport,  on 
an  intemiptible  basis,  up  to  400  dt 
equivalent  of  natural  gas  on  a  peak  day 
for  Amarillo,  400  dt  equivalent  on  an 
average  day  and  146.000  dt  equivalent 
on  an  annual  basis.  It  is  stated  that  the 
transportation  service  would  be  effected 
using  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  Panhandle 
would  receive  the  gas  at  designated 
points  on  its  system  and  would  deliver 
equivalent  volumes  of  gas  less  fuel  and 
unaccounted  for  line  loss  to  designated 
points  in  Hansford  County.  Texas  and 
Texas  County,  Oklahoma.  It  is 
explained  that  the  service  commenced 
April  8, 1989,  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3397. 

Comment  date:  July  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company. 
Division  of  Epcon  Corp. 

[Docket  No.  CP89-1 568-000) 

Take  notice  that  on  June  5, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188.  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-1568-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Exxon  Corporation  (Exxon),  a  producer 
of  natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000.  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  requests  authorization  to 
transport,  on  an  interruptibie  basis,  up 
to  a  maximum  of  70,000  MMBtu  of 
natural  gas  per  day  for  Exxon  from 


receipt  points  located  in  Oklahoma, 
Kansas  and  Texas,  to  delivery  points 
located  in  Texas,  Kansas,  Oklahoma, 
Iowa,  Illinois,  Minnesota  and  Nebraska. 
Northern  anticipates  transporting  52,500 
MMBtu  of  natural  gas  on  an  average  day 
and  an  annual  volume  of  25,550.000 
MMBtu. 

Northern  states  that  the 
transportation  of  natural  gas  for  Exxon 
commenced  May  2, 1989.  as  reported  in 
Docket  No.  ST89-3539-000.  for  a  120-day 
period  pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Northern  in 
Docket  No.  CP86-435-00a 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  ANR  Pipeline  Company 

[Docket  No.  CP89-1565-000) 

Take  notice  that  on  June  2, 1989,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP89-1565-000 
on  a  request  pursuant  to  55  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptibie 
transportation  service  for  American 
Central  Gas  Marketing  Company 
(ACGM),  a  marketer,  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

ANR  states  that  it  would  transport,  on 
an  interruptibie  basis,  up  to  of  50.000  dth 
of  natural  gas  per  day  for  ACGM.  ANR 
states  that  it  would  receive  the  gas  at  an 
existing  point  of  receipt  in  the  states  of 
Kansas,  Louisiana,  Oklahoma,  and 
Texas,  and  the  offshore  Texas  and 
Louisiana  gathering  areas  and  redeliver 
the  gas  for  the  account  of  ACGM  at 
existing  interconnections  located  in  the 
state  of  Wisconsin.  ANR  indicates  that 
the  total  volume  of  gas  to  be  transported 
for  ACGM  on  a  peak  day  would  be 
50,000  dth;  on  an  average  day  would  be 
50,000  dth;  and  on  an  annual  basis 
would  be  18,250,000  dth.  ANR  indicates 
it  would  perform  the  proposed 
transportation  service  for  ACGM 
pursuant  to  a  service  agreement  dated 
November  12, 1988,  between  ANR  and 
ACGM. 

ANR  states  that  it  commenced  the 
transportation  of  natural  gas  for  ACGM 
on  April  20, 1988,  at  Docket  No.  ST89- 
3520-000  for  a  120-day  period  pursuant 
to  5  284.223(a)(1)  of  the  Commission's 
Regulations.  ANR  indicates  that  it 
proposes  no  new  facilities  in  order  to 
provide  this  transportation  service. 


Comment  dote:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-1 558-000] 

Take  notice  that  on  June  2, 1989,  El 
Paso  Natural  Gas  Company.  (El  Paso) 
P.O.  Box  1492,  El  Paso,  Texas  7998,  filed 
in  Docket  No.  CP89-1558-000  a  request 
pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for  Apache 
Corporation  (Apache).  El  Paso  explains 
that  the  service  commenced  April  21. 
1989,  under  $  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3483.  El  Paso 
proposes  to  transport  on  a  peak  day  up 
to  105,000  MMBtu;  on  an  average  day  up 
to  52,750  MMBtu;  and  on  an  annual 
basis  up  to  19,253,750  MMBtu.  El  Paso 
proposes  to  receive  the  subject  gas  fitjm 
various  points  of  receipt  on  its  system 
and  redeliver  the  gas  in  the  states  of 
Texas,  New  Mexico,  Oklahoma,  and 
Colorado. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Paiute  Pipeline  Company 

[Docket  No.  CP89-1543-0001 

Take  notice  that  on  May  31, 1989, 
Paiute  Pipeline  Company  (Paiute).  P.O. 
Box  94197.  Las  Vegas.  Nevada  89193- 
4197,  filed  in  Docket  No.  CP89-1 543-000 
a  request  pursuant  to  5§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  provide  an 
interruptibie  service  for  Basic 
Incorporated  (Basic  Inc.)  under  the 
blanket  certificate  issued  in  Docket  No. 
CP87-309-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Paiute  states  that  pursuant  to  a 
Transportation  Agreement  dated 
November  14, 1988,  under  its  Rate 
Schedule  IT-l,  it  proposes  to  transport 
up  to  2.500  MMBtu  per  day  of  natural 
gas  for  Basic,  Inc.  from  the  point  of 
receipt  at  the  interconnection  between 
the  facilities  of  Paiute  and  Northwest 
Pipeline  Corporation  at  the  Idaho- 
Nevada  border.  Paiute  will  transport 
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and  redeliver  the  gas  to  Basic,  Inc.  at  the 
Basic.  Inc.  delivery  point  located  in 
Churchill  County.  Nevada. 

Paiute  alao  states  that  it  will  transport 
approximately  1.045  MMBtu  on  an 
average  day  and  approximately  381,000 
MMBtu  on  annual  basis. 

Paiute  further  states  it  commenced 
this  service  April  1, 1989,  as  reported  in 
Docket  No.  ST80-S316-OOO. 

Comment  date:  July  24, 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  ANS  Pipelina  ComiMoy 

(Docket  No.  CP8B-t561-0(»] 

Take  notice  that  on  June  2. 1989.  ANR 
Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit.  Michagan 
48243,  filed  in  Docket  No.  CP89-1561-000 
a  request  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CTR 
157.205  and  284.223)  for  authorixation  to 
perform  an  interruptible  transportation 
service  for  Texpar  Energy.  Inc,  a 
marketer,  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  states  that  pursuant  pursuant  to 
an  agreement  dated  April  5, 1980,  it 
proposes  to  rec.eive  up  to  50,000  dt 
equivalent  of  natiiral  gas  per  day  from 
specified  points  located  in  Kansas, 
Louisiana.  Texas.  Oklahoma,  and 
Offshore  Texas  and  Louisiana,  and 
redeliver  the  gas  at  specified  points 
located  in  Wisconsin.  ANR  estimates 
that  the  peak  day  and  average  day 
volumes  would  be  50,000  dt  equivalent 
of  natural  gas  and  that  the  annual 
volumes  would  be  in  18.250.000  dt 
equivalent  of  natural  gas.  It  is  stated 
that  on  April  20, 1969,  ANR  commenced 
a  120-day  transportation  service  to 
Texpar  under  {  285.223(a)  as  reported  in 
Docket  Na  ST88-2519-000. 

ANR  also  states  that  no  facilities  need 
be  constructed  to  implement  the  service. 
It  is  indicated  that  ANR  would  provide 
the  service  for  a  primary  term  expiring 
on  March  31, 1992,  but  would  continue 
the  service  on  a  month  to  month  basis 
until  terminated  by  either  party  upon 
thirty  days  prior  written  notice  to  the 
other  party.  ANR  proposes  to  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  ITS. 

Comment  date:  July  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  ANR  Plpetine  Company 

(Docket  Na  CPSO-l 564-000] 

Take  notice  that  on  June  2, 1980.  ANR 
Pipeline  Company  (ANR)  filed  in  Docket 
No.  CP8G-1564-000  a  request  puruant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP88-5a2-000  on  behalf  of 
Centran  Corp.  (Centran],  a  marketer,  all 
as  more  fully  set  forth  in  the  request  of 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  indicates  that  service 
commenced  April  15. 1989,  as  reported 
in  Docket  Na  ST89-3525-000  and 
estimates  the  volumes  transported  to  be 
5.000  MMBtu  per  day  on  a  peak  day  and 
average  day,  plus  1,825.000  MMBtu  on 
an  annual  basis  for  Centran. 

ANR  states  that  no  new  facilities  are 
to  be  constructed. 

Comment  date:  July  2. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

U.  Mobil  Oil  Exploratiaii  ft  Producing 
Southeast  Inc.  Mobil  Producmg  Texas  ft 
New  Mexico  Inc.,  and  Mobil  Explocatioa 
and  Producing  North  America  Inc. 

(Docket  No.  0386-514-003,  Docket  No.  Ci86- 

57-002] 

Take  notice  that  on  May  30. 1989. 
Mobil  Oil  Exploration  ft  Producing  Inc.. 
Mobil  Producing  Texas  ft  New  Mexico 
Inc.  and  Mobil  Exploration  and 
Producing  North  America  Inc.  (Mobil)  of 
12450  Greenspoint  Drive.  Houston. 
Texas  77060,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereimder  for  amendment  of  the 
blanket  certificates  with  pregranted 
abandonment  authorizing  sales  of 
uncommitted  gas  previously  issued  in 
Docket  Nos.  086-514-002  and  CI88-57- 
001  to  change  the  reporting  requirements 
from  a  quarterly  basis  to  an  annual 
basis,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  June  27, 1989  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

14  Noitbem  Natural  Gas  Company 
Division  of  Enron  Corp. 

(Docket  No.  CPB9-I53e-O00l 

Take  notice  that  on  May  30, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street.  Houston.  Texas  77002. 
filed  in  Docket  No.  CP89-1539-000  a 
request  pursuant  to  Northern's  blanket 
authority  granted  on  September  1, 1982. 


in  Docket  No.  CP82-401-000  and 
S§  157.205  and  157.212,  of  the 
Commission's  Regulations  (16  CFR    . 
157.205  and  157.212)  for  authority  to 
realign  certain  volumes  for  Iowa  Electric 
Light  and  Power  Company  (Iowa 
Electric),  all  as  more  hilly  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  is  proposing,  at  Iowa 
Electric's  request  to  realign  CD-I  firm 
sales  service  by  increasing  firm 
entitlements  for  five  coniBunities  and 
reducing  firm  entitlements  for  one 
community  served  by  Iowa  Electric.  The 
proposed  realignment  of  entitlements 
will  not  affect  the  total  level  of  firm 
sales  service  provided  by  Northern  to 
Iowa  Electric  under  Rate  Schedule  CD- 
1. 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  ot  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragra|}h 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.215).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Lois  D.  CasheO, 

Secretary. 

[FR  Doc  80-14064  Filed  6-13-89;  8:45  am] 

MUMa  COOK  STir-OI-H 
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[Oocliot  No*.  CP89-1432-000  ot  aL] 

Eastern  Stiore  Natural  Gas  Co.  et  aL; 
Natural  Qas  CwriHicate  Filings 

June  6, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Eastern  Shore  Natural  Gas  Company 

(Docket  No.  CP89-1432-000] 

Take  notice  that  on  May  18, 1989. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore).  P.O.  Box  615.  Dover, 
Delaware  19903-0615,  filed  in  Docket 
No.  CP89-1432-000.  a  request  pursuant 
to  5  5  157.205. 157.211  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 157.211 
and  157.212)  for  authorization  to 
construct  and  operate  a  sales  tap  and 
thereby,  establish  a  new  point  of 
delivery  for  the  Delaware  Division  of 
Chesapeake  Utilities  Corporation 
(Chesapeake  Utilities),  a  local 
distribution  company,  imder  Eastern 
Shore's  blanket  certificate  issued  in 
Docket  No.  CP83-4O-000.  pursuant  to 
Section  7  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Eastern  Shore  propose?  to  establish 
the  sales  tap  at  a  point  located  400  feet 
south  of  Southern  Boulevard  in 
Wyoming,  Delaware  around  a  railroad 
right-of-way.  Chesapeake  Utilities  has 
informed  Eastern  Shore  that  the  gas 
would  be  used  to  meet  its  system  supply 
requirements  and  that  it  intends  to 
resale  the  gas  to  its  residential  and 
commercial  customers.  Peak  day  and 
annual  deliveries  are  estimated  to  be 
260  MMBtu  and  29.907  MMBtu. 
respectively,  while  an  average  day's 
delivery  is  expected  to  be  82  MMBtu. 
Eastern  Shore  states  that  the  volumes 
delivered  would  be  within  the 
certificated  entitlement  of  Chesapeake 
Utilities.  Finally,  Eastern  Shore  asserts 
that  its  tariff  does  not  prohibit 
additional  delivery  points  and  that  the 
proposed  sales  tap  would  have  an 
insignificant  impact  on  its  peak  day  and 
annual  deliveries. 

Comment  date:  July  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Panhandle  Eastern  Hpe  Line 
Company 

[Docket  No.  CP89-149O-O0D1 

Take  notice  that  on  May  23. 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1490-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Interstate  Gas 
Marketing.  Inc.  (IGM).  a  marketer  of 
natural  gas.  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000,  pursuant  to  Section  7  of  the 
Natiu>al  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Pursuant  to  a  gas  transportation 
agreement  dated  Decembier  9. 1989, 
Panhandle  requests  authority  to 
transport  up  to  7.000  Dt  of  natural  gas 
per  day.  on  an  interruptible  basis,  on 
behalf  of  IGM.  Panhandle  states  that  the 
agreement  provides  for  it  to  receive  gas 
fiY>m  various  existing  points  of  receipts 
along  its  system  and  deliver  the  gas.  less 
fuel  used  and  unaccoiuited  for  line  loss, 
to  Columbia  Gas  in  Paulding.  Drake,  and 
Lucas  Counties,  Ohio.  IGM  has  informed 
Panhandle  that  it  expects  to  have  5000 
Dt  transported  on  an  average  day  and, 
based  thereon,  estimates  that  the  annual 
transportation  quantity  would  be 
1.825.000  Dt  Panhandle  advises  that  the 
transportation  service  commenced  on 
April  1. 1989.  as  reported  in  Docket  No. 
ST89-3296,  pursuant  to  S  284.223  of  the 
Commission's  Regulations. 

Comment  date:  July  21. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-1 507-000] 

Take  notice  that  on  May  24. 1989. 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston,  Texas 
77251-147a  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act.  as  amended,  filed 
in  Docket  No.  CP89-1507-000  an 
application  for  permission  and  approval 
to  abandon  the  transportation  service  it 
provides  to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern]  under  a  gas 
transportation  contract  which  expired 
November  1, 1988,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  was  authorized  to  transport  up 
to  75,000  Mcf  of  natural  gas  per  day  for 
Texas  Eastern,  however  during  the  12 
month  period  ending  November  1. 1988. 
United  states  it  has  not  transported  any 
gas  in  Texas  Eastern's  behalf. 


Accordingly  the  parties  have  executed  a 
letter  agreement  to  terminate  the 
transportation  service  performed 
pursuant  to  United's  Rate  Schedule 
X-14. 

Comment  date:  June  27. 1980.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  i*ipeline  Company 

(Docket  No.  CP8»-1 520-000] 

Take  notice  that  on  May  26, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 
1520-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  Interstate  Gas 
Marketing,  Inc.  (Interstate)  a  marketer, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes,  pursuant  to  a 
transportation  agreement  dated  April  7, 
1989,  to  transport  natural  gas  for 
Interstate  from  points  of  receipt  located 
in  the  states  of  Texas  and  Louisiana.  It 
is  stated  that  the  point  of  delivery  is 
located  in  the  state  of  New  York. 
Tennessee  further  states  that  under  the 
contract  the  maximum  daily  and 
average  daily  quantities  are  1,060 
dekatherms  (dt)  and  386,900  dt  on  an' 
annual  basis.  Tennessee  states  that 
service  under  5  284.223(a)  commenced 
May  1, 1989,  as  reported  in  Docket  No. 
STB9-3528-000  filed  May  15, 1989. 

Comment  date:  July  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Pipetine  Corporation 

(Docket  No.  CP89-1 532-000) 

Take  notice  that  on  May  30, 1989. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipela  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1532-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Simpson  Tacoma  Kraft 
Company  (Simpson  Tacoma),  an  end 
user,  under  the  blanket  certificate  issued 
in  Docket  No.  CP86-578-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 
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Northwest  states  that  pursuant  to  a 
transportation  agreement  dated  April  4. 
1989.  as  amended  April  4, 1989,  under  its 
Rate  Schedule  TI-1,  it  proposes  to 
transport  up  to  5.755.5  MMBtu  per  day 
equivalent  of  natural  gas  for  Simpson 
Tacoma.  Northwest  states  that  it  would 
transport  the  gas  through  its  system 
from  any  transportation  receipt  point  on 
its  systen  to  any  transportation  delivery 
point  on  its  system,  as  defmed  in  the 
amendment. 

Northwest  advises  thft  service  under 
S  284.22S(a)  conMnenced  April  19. 1969. 
as  reported  in  Docket  No.  ST89-35a2 
(filed  May  19, 1969).  Northwest  further 
advises  that  it  would  transport  100 
MMBtu  on  an  average  day  and  36,500 
MMBtu  annually. 

Comment  date:  July  21, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Paiitfe  PipaMiw  Company 

(Docket  No.  CP88-1542-<X»] 

Take  notice  that  on  May  31. 1960. 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197.  Las  Vegas.  Nevada  69193- 
4197,  filed  in  Docket  No.  CP89-1542-000 
a  request  pursuant  to  Section  157.205  of 
the  Commissioa's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorisation  to  provide  an  interruptible 
transportation  service  for  Caesars 
Tahoe.  an  eixi-user,  under  the  blanket 
certificate  issued  in  Docket  No.  CPe7- 
309-OOa  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Paiute  states  that  pursuant  to  a 
transportation  agreement  dated  March 
20, 1989.  under  its  Rate  Schedule  IT-1,  it 
proposes  to  transport  up  to  500  MMBtu 
per  day  equivalent  of  natural  gas  for 
Caesars  Tahoe.  Paiute  states  that  it 
would  transport  the  gas  through  its 
system  from  the  existing  interconnection 
between  the  facilities  of  Paiute  and 
Northwest  Pipeline  Corporation  at  the 
Idaho-Nevada  border,  and  would 
redeliver  the  gas  to  Southwest  Gas 
Corporation-Northern  Nevada,  a  local 
distribution  company,  for  the  account  of 
Caesars  Tahoe  at  the  Stateline  City 
Gate  No.  1  dehvery  point  located  in 
Douglas  County,  Nevada. 

Paiute  advises  that  service  under 
S  284.223(a)  commenced  March  22, 1989. 
as  reported  in  Docket  No.  ST89-3131. 
Paiute  further  advises  that  it  would 
transport  304  MMBtu  on  an  average  day 
and  111.000  MMBtu  annually. 

Comment  date:  July  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  United  Gas  Pip*  Line  Compaay 

(Docket  No.  CP8»-1 530-000) 

Take  notice  that  on  May  26. 1969. 
United  Gas  Pipe  Line  Company  (United), 
P.a  Box  1478,  Houston.  Texas  77251- 
1478.  filed  ia  Docket  No.  CPB9-1530-000. 
a  request  pursuant  to  (  $  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (16  CFR 
157.205]  and  the  Natural  Gas  Policy  Act 
(18  CFR  2164.223)  for  authorization  to 
provide  a  transportation  service  for 
LaSER  Marketing  Company  (LaSER).  a 
marketer  of  natural  gas.  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
interruptible  basis,  up  to  6ia000  MMBtu 
of  natural  gas  equivalent  per  day  for 
LaSER  pursuant  to  a  transportation 
agreement  dated  October  1, 1966,  as 
aaended  on  March  31, 1969.  between 
United  and  LeSiES..  United  would 
receive  natural  gas  at  various  receipt 
points  in  Louisiana,  Alabama,  Texas 
and  Mississippi  and  redeliver  equivalent 
volumes  of  gas,  less  fuel  and  company 
used  gas.  at  various  delivery  points  in 
Louisiana.  Mississippi.  Texas,  Florida 
and  Alabama. 

United  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  618,000  MMBtu  and 
74,180/XX)  MMBtu  respectively.  Service 
under  S  284.223(a)  commenced  April  21, 
1980.  as  reported  in  Docket  No.  ST8&- 
3496-000,  it  is  stated. 

Comment  date:  July  21, 1969.  in 
accordance  vdth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirments  of 
the  Commission's  Rules  of  Practices  and 
Procedure  (18  CFR  365.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  tiie  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearaig  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  widiin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  purusant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  365.214)  a  motion  to  intervene  or 
notice  of  intervention  and  purusant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  8&-14U63  Field  6-13-80:  8:45  am) 
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[Docket  Nes.  CP8»-1S36-000  at  at] 

TrunkHne  Gas  Co.  et  aL;  Natural  Gas 
Certificate  Filings 

)une  7, 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkllne  Gas  Company 

(Docket  No.  CPB9-1 536-000) 

Take  notice  that  on  May  3a  1989, 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas,  77251- 
1642.  filed  in  Docket  No.  CP89-1536-000 
a  request  pursuant  to  f  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 


service  on  behalf  of  Ultramar  Oil  &  Gas 
Limited  (Ultramsr),  under  Trunkline's 
blanket  certificate  issued  in  Docket  No. 
CP86-566-60e.  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  requests  autltorization  to 
transport  oa  an  interruptible  basis,  up 
to  a  maxiimuB  of  ZOOO  dl  of  natural  gas 
per  day  for  Ultramar  from  receipt  points 
located  in  lUinois.  Louisiana.  Tennessee 
and  Texas  to  a  delivery  point  located  in 
St.  Mary  Parish,  Louisiana.  Trunidine 
anticipates  transporting,  on  an  average 
day  1,000  dt  and  an  annual  volume  of 
365,000  dt 

Tnmkline  states  that  the 
transportation  of  natural  gas  for 
Ultramar  commenced  April  6, 1989,  as 
reported  in  Docket  No.  ST89-3288-00a 
for  a  120-day  period  pursuant  to 
§  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Trunkline  in  Docket  No.  CP8&- 
588-000. 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tlas  iratice. 

2.  Carnegie  Natwd  Gas  Company 

(Docket  No.  CP8&-1 549-000 J 

Take  notioe  that  on  May  31, 1989, 
Carnegie  Natural  Gas  Company 
(Carnegie),  800  Regis  .Avenue. 
Pittsburgh,  Pennsylvania  15236,  filed  in 
Docket  No.  CP89-1549-000  a  request 
pursuant  to  §5  157.205  and  284.223  (18 
CFR  157.205  and  284.223)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  for  authority  to 
provide  interruptible  transportation 
service  for  USS  Division  of  USX  Corp. 
(USX),  under  Carnegie's  blanket 
transportation  certificate  issued  by 
Commission  order  October  31, 1988,  in 
Docket  No.  CP88-363-000  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

USX  indicates  that  pursuant  to  a 
transportatioB  agreement  dated  April 
1989,  it  proposes  to  transport  gas  for 
USX  from  receipt  points  in  Pennsylvania 
and  redeliver  the  gas  to  various  other 
points  in  Pennsylvania. 

Came^e  states  that  it  proposes  to 
transport  up  to  40.000  Dth  of  gas  per 
peak  day,  10,000  Dth  of  gas  per  average 
day  and  approximately  3,650.000  Dth  of 
gas  annually.  USX  states  that  the 
transportation  service  commenced 
under  120-day  automatic  authorization 
of  §  284.223(a)  of  the  Commissions 
Regulations  on  May  1, 1969.  USX 
notified  the  Commission  of  the 
commencement  of  the  transportation 
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service  on  May  11, 1960,  in  Docket  No. 
ST89-^48S-000. 

Comment  dale:  Jrfy  24, 1TO9.  in 
accordance  wi^  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3,  United  Gas  Kpe  line  Company 

(Docket  No.  CP8»-1538-000J 

Take  notice  that  on  May  26, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147a  Houston,  Texas  77251- 
147a  filed  in  Docket  No.  CPa9-1528-000 
a  request  pursuant  to  S  157..205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of  LL&E 
Gas  Marketing,  Inc.  (LL&E),  a  maiketer 
of  natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  pursuant  to  Section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspeotion. 

Pursnant  to  a  gas  tran^x>rtation 
agreement  dated  October  3. 1988,  United 
proposes  to  transport  up  to  20,600 
MMBtu  of  natural  gas  per  day,  on  an 
interruptible  basis,  for  LL&E.  United 
states  that  sux:h  gas  would  be 
transported  from  an  existing  receipt 
point  located  in  Vermilion  Parish. 
Louisiana  to  existing  delivery  points  in 
Rapides  Parish,  Louisiana.  LL&E  has 
informed  United  tiiat  it  expects  to  have 
the  fufl  20,600  MMBtu  transported  on  an 
average  day  and.  based  tJiereon, 
estimates  that  the  annuel  transportation 
quantity  would  be  7,519,000  MMBtu. 
Umted  advises  that  the  transportation 
service  commenced  on  May  5, 1989,  as 
reported  in  Docket  No.  ST89-3488-000, 
pursuant  to  §  2d4.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CPB9-1 545-000) 

Take  notice  that  on  May  31, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
1545-000,  a  request  pursuant  to  Section 
157.205  of  lite  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas.  on  an  interruptible  basis,  for 
BP  Gas  Inc.  (BP),  a  producer,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  all  as 
mcH-e  fully  set  for  ih  in  the  request  on  file 
with  the  Commission  and  open  to  piMic 
inspection. 


Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  April  26, 
1989,  as  amended,  it  would  transport 
natural  gas  for  BP  from  points  of  receipt 
located  offshore  Louisiana  and  in  the 
states  of  Alabama,  Louisiana, 
Mississippi  and  Texas  to  multiple 
deli%'ery  points  located  off  Tennessee's 
system.  Tennessee  further  states  that 
the  location  of  the  ultimate  delivery 
points  of  the  natural  gas  would  be  in  the 
states  of  Alabama,  Louisiana. 
Mississippi  and  Tennessee.  Tennessee 
indicates  that  the  peak  day.  average  day 
and  annual  volumes  that  would  be 
transported  for  BP  would  be  10.000 
dekatherms.  100.000  dekatherms  and 
36,500.000  dekatherms.  respectively. 

Tennessee  states  that  it  commenced 
the  transportation  of  natural  gas  for  BP 
on  May  2, 1969,  as  reported  in  Docket 
No.  ST89-3646,  for  a  12(><lay  period 
pursuant  to  §  284.223(a)  of  the 
Regulations  (18  CFR  284.223(a)). 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  line  Company 

[Docket  No.  CP89-1551-000) 

Take  notice  dut  on  Jane  1, 1969, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147a  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP8e-1551-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorizaticm  to  transport  natural  gas  on 
behalf  of  PSI,  Inc.  (PSI).  under  its 
blanket  authorization  issued  in  Docket 
No.  CP8&-6-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
PSI,  a  marketer  of  natural  gas,  pursuant 
to  a  gas  transportation  agreement  dated 
March  14, 1988  (contract  no.  Tl-21- 
2125/02916,  ref#  4856).  The  term  of  the 
transportation  agreement  is  for  a 
primary  term  of  one  month  from  the  dale 
of  first  delivery  and  shall  continue  for 
successive  one  month  terms  thereafter 
until  terminated.  United  proposes  to 
transport  on  a  peak  day  up  to  154.500 
MMBtu;  on  an  average  day  up  to  154,500 
MMBtu;  and  on  an  annual  basis 
56.392.500  MMBtu  for  PSI.  United 
proposes  to  receive  the  subject  gas  from 
exiting  points  of  receipt  on  its  system  for 
transportation  and  redelivery  to  PSI  at 
an  existing  points  of  delivery.  The 
proposed  rate  to  be  charged  is  contained 
in  United's  currently  effective  ITS  rate 
schedule,  or^uch  other  rates  as  may  be 
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just  and  reasonable  and  acceptable  to 
United. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120Klay  self 
implementing  provision  of 
S  284.223(8)(1)  of  the  Commission's 
Regulations.  United  commenced  such 
self-implementing  service  on  May  1. 
1988.  as  reported  in  Docket  No.  ST89- 
3537-000. 

Comment  date:  July  24. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

|Doci(et  No.  CPW-lSSe-OOO) 

Take  notice  that  on  June  1, 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  l^ocket  No.  CP89-1556-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  fur  OXY  USA, 
INC.  (OXY).  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CI>88-6-O00.  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated 
February  28. 1989.  under  its  Rate 
Schedule  ITS.  it  proposes  to  transport  up 
to  10.300  MMBtu  per  day  equivalent  of 
natural  gas  for  OXY.  United  states  that 
it  would  transport  the  gas  from  receipt 
points  as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  a  delivery  point  shown 
in  Exhibit  "B"  of  the  agreement. 

United  advises  that  service  under 
i  284.223(a)  commenced  May  1. 1989,  as 
reported  in  Docket  No.  ST89-3534J000 
(nied  May  15, 1989).  United  further 
advises  that  it  would  transport  10.300 
MMBtu  on  an  average  day  and  3,759,500 
MMBtu  annually. 

Comment  dale:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Upper  Cumberland  Gas  Utility  District 
of  Ctunberiand  County,  Tennessee 

■  Docket  No.  CP88-14g6-000) 

Take  notice  that  on  May  23, 1989, 
Upper  Cumberland  Gas  Utility  District 
of  Cumberland  County,  Tennessee 
(Applicant).  P.O.  Box  722,  Crossville, 
Tennessee  38555,  filed  in  Docket  No. 
CP89-1496-000  an  application  pursuant 
to  Section  7(a)  of  the  Natural  Gas  Act 
for  an  order  directing  East  Tennessee 
Natural  Gas  Company  (ETNG)  to 
establish  an  interconnection  of  its 


facilities  with  those  proposed  by 
Applicant  and  to  sell  and  deliver  up  to 
1,354  Mcf  of  natural  gas  per  day  for  the 
first  year  and  up  *o  1,568  Mcf  of  natural 
gas  per  day  by  the  third  year  for  resale 
and  distribution  to  approximately  1,444 
customers  in  the  proposed  service  area, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  explains  that  the  proposed 
service  would  be  provided  to  an  area 
within  Cumberland  County,  Tennessee, 
north  of  Interstate  1-40.  Applicant 
estimates  that  by  the  third  year  of 
service  there  would  be  1,269  residential 
customers,  82  mobile  homes,  20  churches 
and  73  small  businesses. 

Applicant  proposes  to  receive  service 
from  one  meter  station  to  be  built  by 
ETNG  and  located  at  Clarkrange, 
Tennessee,  where  the  East  Tennessee 
Natural  Gas  transmission  main  crosses 
Highway  127.  This  location  is 
approximately  5,000  feet  north  of  the 
Fentress  County-Cumberland  County 
Line. 

Comment  date:  June  28. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  F  at  the  end  of  this  notice. 

8.  Questar  Pipeline  Company 
(Docket  No.  CP8e-1515-000] 

Take  notice  that  on  May  28, 1989, 
Questar  Pipeline  Company  (Questar 
Pipeline),  79  South  State  Street,  Salt 
Lake  City.  Utah  84111,  filed  in  Docket 
No.  CP89-1515-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
certain  modifications  at  its  Chalk 
Underground  Storage  Reservoir  (Chalk 
Creek)  located  in  Summit  County,  Utah. 
The  modifications  involve  the 
conversion  of  the  Texola  Federal  L  No.  1 
(Texola)  observation  well  to  an 
injection/withdrawal  well  and  the 
conversion  of  800  linear  feet  of  four-inch 
diameter  pipeline  to  an  injection/ 
withdrawal  lateral,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Chalk  Creek  is  an  aquifer-type  natural 
gas  storage  reservoir  which  was 
authorized  by  the  Commission  under 
orders  issued  in  Docket  No.  CP75-33  on 
August  20, 1975,  and  September  22, 1983. 
It  is  used  as  a  peak-shaving  facility 
serving  the  Salt  Lake  City,  Utah,  market 
area  of  Mountain  Fuel  Supply  Company 
(MFS),  Questar  Pipeline's  local 
distribution  company  affiliate.  It  is  also 
used  as  an  emergency  gas  supply  facility 
to  sustain  deliveries  to  MFS  in  the  event 
of  natural  disasters  or  equipment 
malfunctions  upstream  of  Chalk  Creek. 


Questar  Pipeline  states  that  the 
Government  No.  1  well  is  the  only 
injection/withdrawal  well  in  the  Chalk 
Creek  storage  reservoir,  and  that  the 
conversion  of  the  Texola  well  to  an 
injection/withdrawal  well  wilj  allow 
Questar  Pipeline  to  increase  the 
maximum  withdrawal  rate  from  Chalk 
Creek  from  31,700  Mcf  per  day  to  50,000 
Mcf  per  day.  Questar  Pipeline  states 
that  this  increased  volume  is  still  well 
below  the  maximum  authorized  daily 
withdrawal  rate  of  70,000  Mcf  per  day. 

Comment  date:  June  28, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Great  Lakes  Gas  Transmission 
Company 

(Docket  No8.  CP8»-1452-00a  and  CP86-25- 
000] 

Take  notice  that  on  May  19. 1989, 
Great  L,akes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Detroit,  Michigan  48226,  filed 
in  Docket  No.  CP89-1452-O00  pursuant 
to  Section  7(c)  of  the  Natural  Gas  ACT 
(NGA)  an  application  to  amend  the 
order  issued  December  27, 198£|  in 
Docket  No.  CP86-25-000,  so  as  to 
recommence  the  transportation 
arrangements  and  increase  the  daily 
contract  quantity.  Great  Lakes  was 
authorized  to  transport  up  to  13.000  Mcf 
of  natural  gas  per  day  for  TransCanada 
Pipeline  Limited  (TransCanada)  from  a 
point  on  the  United  States-Canadian 
International  Boundary  where  the 
facilities  of  Great  Lakes  interconnect 
with  the  facilities  of  TransCanada  near 
Emerson,  Manitoba,  to  a  point  where  the 
facilities  of  Great  Lakes  interconnect 
with  those  of  Michigan  Consolidated 
Gas  Company  (MichCon)  near  Belle 
River  Mills,  Michigan.  The  volumes  to 
be  transported  by  Great  Lakes  are  an 
integral  part  of  an  energy  exchange 
between  Esso  Chemical  Company 
(Esso),  a  Division  of  Imperial  Oil  Limited 
(Imperial  Oil),  and  MichCon. 

MichCon  and  Esso  have  requested 
that  the  transportation  and  deliveries  of 
these  volumes  at  the  Belle  River  Mills 
delivery  point  resume  as  soon  as 
possible  and  that  the  daily  contract 
quantity  be  increased  by  37,000  Mcf  per 
day  to  provide  MichCon  and  Esso 
increased  flexibility  to  prevent  large 
exchange  balances  from  occurring.  To 
implement  this  request.  Great  Lakes  and 
TransCanada  have  entered  into  an 
Amendatory  Agreement,  dated  April  27, 
1989,  which  provides  for 
recommencement  of  the  subject 
transportation  in  a  quantity  not  to 
exceed  50,000  Mcf  per  day,  consistent 
with  MichCon's  import  authorization. 
The  requested  term  of  the  service  is  for 
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a  period  ending  fanuary  23. 1992.  Prior 
Commission  eutfrarization  to  provide 
this  service  ia  Docket  CP86-25-00a 
termirated  on  fanuwy  23. 1909. 

Comment  date:  June  26. 1989.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  tiie  end  of 
this  notioe. 

10.  Fan  National  Gas  Sales,  Inc. 

|Doci(et  So.  Cne-3499-OGOJ 

Take  liotioe  that  on  May  24, 1989,  Pan 
Nabonai  Gas  Sales,  Inc  (Pan  National) 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1499-000 
an  application  pursuant  to  Section  4  and 
7  of  the  Natural  Gas  Act  (NGA)  and  the 
regulations  thereunder  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  (a)  sales  made  by  Pan 
National  xif  natural  gas  subject  to  the 
Commission's  jurisdiction  under  the 
NGA  for  resale  in  interstate  commerce, 
and  (b)  pregranted  abandonment  of  all 
such  sales  for  which  authority  is 
requested  therein.  Pan  National  states 
the  volumes  of  natural  gas  proposed  bo 
be  sold  will  be  purchased  as  liquified 
natural  gas  (LNG)  by  Pan  National  from 
Sonatrading,  an  affiliate  of  Sonatrach, 
the  state  oil  and  gas  company  of 
Algeria.  Pan  National  indicates  the  gas 
will  then  be  transported  to  the  United 
States  in  UvlG  tankers  to  be  si^^lied  by 
Sooatrach  and  Pan  Transport,  Inc. 
received  and  regasified  for  Pan  National 
at  Lake  Charles,  Lonisiana  terminal  of 
Trunkline  LNG  Company  (TLC).  and 
marketed  by  Pan  National  at 
competitive  prices  under  spot 
intermediate  or  longer  term 
arrangements  consistent  with  market 
requirements  for  peaking  or  base  load 
requH-ements. 

Pan  National  states  that  this 
application  is  submitted  to  impleaent  a 
new  proposal  to  make  LNG  available  to 
U.S.  gas  purchasei'S  under  a  new  pricing 
and  contract  structure  Miiich  is  intended 
to  be  fully  market  responsive. 
Specifically,  Pan  National  requests 
certificate  authorization  to  sell  the 
imported  volumes  of  LNG  that  will  be 
supplied  by  Sonatrading  under  a  new 
contract  and  resold  by  Pan  National  in 
specific  transaction  to  be  negotiated 
subsequently  with  customers. 

Regasified  LNG  will  be  marketed  by 
Pan  National  through  negotiation  with 
individud  castomers  in  various 
segments  of  tiie  increasingly 
"uobundied"  U.S.  gas  markets  under 
contract  terms  responsive  to  then 
current  market  conditions.  The  basic 
provisioas  of  each  prospective 
transaction,  including  price,  volume  and 
terms,  will  be  subject  to  confirmation  by 
Sonatrading,  which  will  be  paid  FOB 


vtrinaaes  utilizing  a  price  wiuch  is  a 

percentage  of  the  average  selling  price 
received  fram  Pan  Nationals  castomers. 

Additionally'.  Pan  National  has 
contracted  for  Ocean  transportatian  of 
LNG  and  UJ&.  terminal  services  ander 
similarty  ffexlble  arrangements.  Pan 
National  will  be  ofatigated  to  pay  at  a 
minimum  the  incremented  addittoaai 
costs  incurred  in  providing  these 
services,  in  the  case  of  Ocean 
transportation  provided  by  Pmv 
Trattsport  aiul  terminal  service 
provided  by  TLC,  additional 
coflopeasatioB  vn\l  be  provided  to  the 
extent  that  total  revenues  received  by 
Pan  National  exceed  the  sum  of  the  FOB 
cost  of  LNG.  the  incremental  service 
costs  and  Pan  Nationals'  out-of-pocket 
costs.  Thus,  this  profxisal  has  been 
structured  to  accommodate  change  in 
market  condition  and  to  eliminate  the 
necessity  for  inflexible  import  and 
regasification  commitments  to  take-or-    - 
pay  for  purchases  or  services. 
Accordingly,  all  LNG  imported  by  Pan 
National  will  be  sold  in  the  U.S.  market 
at  prices  and  on  terms  dictated  by 
prevailing  market  conditions. 

The  purchase  agreement  Pan  National 
has  with  Sonatrading  is  for  a  total 
volume  of  3,300  miilion  MMBTU  over  a 
period  of  up  to  20  years.  Pan  Nabonai 
has  already -obtained  the  necessary 
authorization  to  import  the  proposed 
sales  volumes. 

Comment  date:  June  2a  1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

11.  Southern  Natural  Gas  Company 

IDocket  No.  CP89-1 544-000] 

Take  notice  that  on  May  31. 1989, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-^2563  filed 
in  Docket  No.  CP89-1544-000  a  request 
pursuant  to  S  157.205  of  the 
Comnission's  Reglations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Union  Texas  Products 
CorpOTation  (Union  Texas),  an  end-user 
of  natural  gas,  under  Southern's  blanket 
certificate  issued  in  Docket  .No.  CP88^ 
316-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport,  on  an 
interruptible  basts,  up  to  2,000  MMfitu 
equivalent  of  natural  gas  on  a  peak  day, 
1.000  MMBtu  equivalent  on  an  average 
day.  and  365,000  MMBtu  equivalent  on 
an  annual  basis  for  Union  Texas.  It  is 
stated  that  SoDthern  would  receive  the 
gas  at  existing  points  on  Southern's 


system  in  Louisiana,  ofbhore  Louisiana. 
Texas,  c^fshare  Texas.  Missbsippl  and 
Alabama.  It  is  stated  that  Southieni 
would  deliver  equivalent  voluiBes  to 
Union  Texas'  procesaiag  ptant  m  St 
Bernard  Parish.  Louisiana.  It  is  asserted 
that  Southern  would  atiltze  existing 
facilities  and  that  no  construction  of 
additional  facilities  would  be  required. 
It  is  explained  that  the  transportation 
service  commenced  April  Z.  1989.  under 
the  automatic  authorization  provisions 
of  5  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3038. 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  PanbamHe  Eastera  Hpe  Line 


Docket  No.  C:P»-1 533-000] 

Take  notice  that  on  May  3a  1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1 533-000  a  request  pursuant  to 
§5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  perform  an 
interruptible  transportation  service  for 
Tarpon  Gas  Marketing  Limited  (Tarpon), 
a  marketer,  under  Pai^andle's  blanket 
certificate  issued  in  Docket  Na  CP86- 
565-000.  pursuant  to  Section  7{c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  one  file 
with  the  commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 1989,  it  proposes  to  receive  up  to 
lOO.lXX)  dt  equivalent  of  natural  gas  per 
day  from  Tarpon  at  specified  receipt 
points  located  in  the  states  of  Colorado, 
Kansas,  fifinois,  Michigan.  Ohio. 
Oklahoma,  and  Texas  and  redeliver  the 
gas  at  specified  points  in  Wayne 
CountTj'.  Michigan.  Panhandle  estimates 
that  the  peak  day  volumes,  average  day 
volumes,  and  annual  volumes  would  be 
100,000  dt  equivalent  oT  natural  gas. 
75,000  dt  equivalent  of  natural  gas,  and 
27,375,000  dt  equivalent  of  natural  gas. 
respectively.  It  is  stated  that  on  April  1, 
1989.  Panhandle  commenced  a  120-day 
transportation  senice  for  Tarpon  under 
§  284.223(a)  as  r^arted  in  Docket  No. 
ST89-3610-000. 

Panhandle  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Panhandle  states 
that  the  service  would  continue  on  a 
month  to  month  basis  until  terminated 
by  either  Panhandle  or  Tarpon  upon  at 
least  thirty  days  written  notice  to  the 
other.  Panhandle  proposes  to  charge 
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rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  PT. 

Comment  date:  July  24. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 

lUocket  No.  CP8»-156-000) 

Take  notice  that  on  May  31. 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston.  Texas  77251- 
1478,  nied  in  Doclcet  No.  CP89-1 546-000 
a  request  pursuant  to  99  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  on  behalf  of  Energy  Transportation 
Management.  Inc.  (ETM),  a  marketer  of 
natural  gas.  under  United's  blanket 
( ertifiGate  issued  in  Docket  No.  CP86-6- 
()00  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  3.090  MMBtu  of 
natural  gas  on  a  peak  day,  3,090  MMBtu 
on  an  average  day  and  1,127,850  MMBtu 
on  an  annual  basis  for  ETM.  United 
states  that  it  would  perform  the 
transportation  service  for  ETM  under 
United's  Rate  Schedule  ITS.  United 
indicates  that  it  would  transport  the  gas 
from  receipt  points  in  Terrebonne  and 
Webster  Parishes,  Louisiana  and  Shelby 
County.  Texas,  to  delivery  points 
located  in  Terrebonne  Parish.  Louisiana 
and  Jackson  and  Rankin  Counties, 
Mississippi. 

It  is  explained  that  the  service 
commenced  April  1. 1989.  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST69-3535.  United  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  dote:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Valley  Gas  Transmission,  Inc. 

(Docket  No.  CP8e-1531-000| 

Take  notice  that  on  May  30. 1989. 
Valley  Gas  Transmission.  Inc.  (Valley), 
Suite  700, 1301  McKinney  Street. 
Houston,  TX  77010.  filed  in  Docket  No. 
CP89-1531-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
for  an  order  permitting  and  approving 
abandonment  of  sales  service  provided 
to  Tennessee  Gas  Pipeline  Company 
(Tennessee)  under  Rate  Schedule  No.  1 
and  Rate  Schedule  No.  X-1.  and  to 
Entex,  a  division  of  Arkla.  Inc.  (Entex) 
under  Rate  Schedule  No.  12,  all  as  more 
fully  set  forth  in  the  application  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Valley  states  that  the  sales  service 
provided  to  Tennessee  was  certificated 
pursuant  to  requests  for  authorization  in 
Docket  Nos.  G-19618  and  CP83-458-000 
and  under  Rate  Schedule  No.  1  and  X-1. 
respectively.  Valley  also  states  that  the 
sales  service  provided  to  Entex  was 
certificated  pursuant  to  a  request  for 
authorization  in  Docket  No.  CP85-891- 
000  under  Rate  Schedule  No.  12. 

It  is  stated  that  on  January  30. 1989. 
and  on  May  1, 1989,  Tennessee  filed 
with  the  Commission  notifications  that  it 
had  abandoned  its  purchases  in  the 
aforementioned  dockets  under  the  gas 
sales  contract  pursuant  to  the  provisions 
of  Order  No.  490  and  18  CFR  157.21. 
Since  Entex.  a  local  distributor,  is  not 
under  the  Commission's  jurisdiction  it 
need  not  receive  Commission 
authorization  to  abandon  its  purchase,  it 
is  stated. 

Valley  states  that  it  seeks  to  abandon 
these  services  and  remove  these  rate 
schedules  from  its  tariff  inasmuch  as 
these  contracts  have  been  terminated  by 
mutual  agreement  of  Tennessee  and 
Valley  and  Extex  and  Valley,  and  the 
three  services  are  no  longer  taking 
place,  and  cannot  take  place  in  the 
future  since  Valley  states  that  it  is  no 
longer  purchasing  gas  or  making  sales. 

Comment  date:  June  28, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

15.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-152t-«») 

Take  notice  that  on  May  26, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP8^1521-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of  Exxon 
Corporation  (Exxon),  a  producer  of 
natural  gas.  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forih  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  on  an 
interruptible  basis  up  to  30.000  MMBtu 
of  natural  gas  on  a  peak  day  plus  excess 
volumes  pursuant  to  the  overrun 
provisions  of  its  Rate  Schedule  ITS. 
30.0U0  MMBtu  on  an  average  day  and 
10,950.000  MMBtu  on  an  annual  basis  for 
Exxon.  It  is  stated  that  Natural  would 
receive  the  gas  for  Exxon's  account  at 
existing  receipt  points  in  Louisiana,  and 
would  deliver  equivalent  volumes  at 


existing  points  on  Natural's  system  in 
Louisiana.  It  is  asserted  that  the 
transportation  service  would  be  a^ected 
using  existing  facilities  and  would 
require  no  construction  of  additional 
facilities.  It  is  explained  that  the 
transportation  service  commenced 
March  29, 1989,  under  the  automatic 
authorization  provisions  of  9  284.223  of 
the  Commission's  Regulations,  as 
reported  in  docket  No.  ST89-3626. 
Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Union  Gas  Pipe  Line  Company 

(Docket  No.  CP89-1 541-000] 

Take  notice  that  on  May  31. 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1541-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Seagull  Marketing 
Services.  Inc.  (Seagull),  a  marketer  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000.  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  515.000  MMBtu  of 
natural  gas  per  day  for  Seagull  from 
receipt  points  located  in  Mississippi. 
Louisiana,  Texas  and  Alabama  to 
delivery  points  located  in  Louisiana, 
Texas.  Mississippi,  Alabama  and 
Florida.  United  anticipates  transporting 
an  annual  volume  of  187,975,000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  Seagull  commenced 
April  13, 1989,  as  reported  in  Docket  No. 
ST89-3459-000,  for  a  120-day  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP88-6-000. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  the 
comment  date  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
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157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell. 
Secretary. 

(PR  Doc.  89-14065  Filed  6-13-89;  8:45  am] 
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Office  Of  Hearings  and  Appeals 

Cases  FHed  During  ttte  Week  of  AprH 
28Tliroughltay5,1989 

During  the  week  of  April  28  through 
May  5, 1989,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Fjiergy.  Submissions 
inadvertently  omitted  from  an  eariier  list 
also  have  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  IJOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

June  6, 1989. 
George  B.  Bieziuy, 

Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  OfFicE  of  Hearings  and  Appeai^ 

(Week  o(  April  28  ttvough  May  5. 1969] 


Date 


Apr.  24.  1989 „ 


Apr.  24,  1989. 


Apr.  24.  1989. 


May  1.1969. 


May  1,1969. 


May  2,  1969. 


May  2.  1989.... 


May  3. 1969. 


Name  and  location  of  applicant 


Aroo/ElweB's  Arco.  Hardin.  KY . 


Arco/Ed»»afd8  Arco.  Hardin.  KY... 


Arco/Rlchard  D.  Thomason,  Hardn.  KY„ 


Merle  Oil  Company.  Hudson.  NY. 


Omega  World  Travel,  Washington.  DC . 


Knolls  Active  Project  Alt>any,  NY. 


Knolls  Active  Project  Att>any.  NY.. 


Gene  Oe  Fau.  Old  Belhpage.  NY . 


Case  No. 


RR304-3 


RR304-4 


RR304-15 


RR272-34 


KFA-0282 


KFA-02S3 


KFA-0284 


KFA-0285 


Type  Of  submission 


Request  for  modHication/rescissioa  If  granted:  TTw  April  17,  1969 
Decision  and  Order  issued  to  Elwe«'s  Aroo  (Case  No.  RF304- 
95)  would  t)e  modified,  regaixing  the  irm's  applicabon  in  (ho 
Atlante  Richfield  Company  refund  proceedir«g. 

Requaat  ter  modification/reaasaioa  H  granted:  The  April  17.  1989 
Decision  and  Order  issued  to  Edwards  Arco  (Case  No.  RF304- 
89)  would  t>e  modified,  reganing  tfte  firm's  appicabon  in  the 
Atlantic  Richfield  Company  refund  proceeding. 

Raquael  for  modification/resassion.  If  granted:  The  April  17.  1969 
Decision  and  Order  issued  to  Richard  0.  Thomaaon  would  be 
modified,  regarding  Mr.  Thomason's  appication  in  (he  AOantc 
Ricfifield  Company  refund  proceedng. 

Request  for  modificabon/ rescission.  If  granted.  The  February  2. 
1989  Decisnn  and  Order  issued  to  Merle  Oi  Company  (Case 
Ho.  RF272-74630)  would  be  modrfied.  regarding  the  firm's 
application  m  ttie  crude  ol  refund  proceedng. 

Appeal  of  an  information  request  denial.  If  granted:  The  Apr!  4, 
1989.  Freedom  of  Information  Request  Denial  issued  t>y  the 
Albuquerque  Operations  Office  would  be  rescinded  and  Omega 
World  Travel  would  receive  access  to  informabon  on  the 
amount  of  rebate  offered  in  Article  4  of  Sand*  National  Laboca- 
tories  bid  #55-2000,  awarded  to  Corporate  Travel  ConauSants. 

Appeal  of  an  information  request  deiwL  It  granted:  T)w  March  27. 
1989,  Freedom  of  Information  Request  Denial  issued  by  the 
Office  of  Naval  Reactors  would  be  rescinded  and  the  Knolls 
Active  Project  would  receive  access  to  documents  rsialirtg  to 
activities  at  tfie  Knolls  Atomic  Power  Latx>ralory. 

Appeal  of  an  information  request  denial  H  granted:  The  March  24, 
1989,  Freedom  of  Information  Request  Denial  issued  t>y  the 
Office  of  Naval  Reactors  would  be  rescinded  and  the  Knots 
Active  Project  would  recen/e  access  to  documents  relatirtg  to 
activities  at  tt>e  Knolls  Atomic  Power  Laboratory. 

Appeal  of  an  information  request  dental.  If  granted.  The  March  28, 
1989,  Freedom  of  Intormation  Request  Denial  issued  by  ttte 
Office  of  Management  and  Information  Systems.  Economc 
Regulatory  AdmwNStration  would  be  resdrxled  and  Mr  De  Fau 
would  receive  access  to  information  regarding  tt>e  Northvile 
Industries  Corporatioa 


25334 


Federal  Register  /  Vol.  54.  No.  113  /  Wednesday,  June  14.  1989  /  Noticea 


List  of  Cases  Received  by  the  Office  of  Hearings  ano  Appeals— Continued 

[WMk  o(  A()rt  28  ttrough  May  5. 1969] 


Federal  Register  /  Vol.  54.  No.  113  /  Wednesday.  )une  14.  1989  /  Notices 25335 


OM 

Nam  and  looaMon  ol  appacam 

CaaaNK 

TypaotaubmiMion 

Mays.  1969 

CtenI  Bairar  Baharifaid  CA  

KFA-02S6 

Appaal  01  an  infomwion  raquaal  darM.  N  gnwiad:  Carol  Balzer 

would  receive  accaaa  lo  al  documanto  regarding  the  DOE  grant 
awaid  process  conoaming  the  KTM  Logger. 

Refund  Applications  Received  Week 
OF  Apr.  28  Through  May  5, 1989 


Namaol 

Data 
raoaivad 

ralund 

pfocaodhiQ/ 

nania  ol  raamd 

CaaaNo. 

4/27/89 

JMMaRlwar 
CcrpiolVA 

RF315-5668 

4/27/89 

JAW  SMI...... 

RF31 5-6569 

4/28/89 

Crude  01 

RF272-7546t  ttvu 

thru  5/5/ 

iw^mo 

RF272-7546e 

88. 

Appkaiona 

4/28/88 

MuiptiyOli 

RF309-1344  thru 

thru  5/5/ 

Refund 

RF30&-1348 

89. 

Racalvad. 

4/28/89 

Aflanik: 

RF304.8992  ttvu 

thru  5/5/ 

Richfield 

RF304-9249 

89 

Refund 
Racaived. 

4/28/89 

Exxon  08 

RF307-9929  ttvu 

lhru5/6/ 

Refund 

RF307-9939 

89. 

Applications 
Received. 

4/28/89 

SheaOH 

RF3 15-6599  ttvu 

thru  6/5/ 

Refund 

RF315-4687 

89. 

Appkcatona 
Racaivad 

5/1/89     

Tucfcar-a 
Paoplaa 
Sladorv 

RF313-138 

5/ 1/89 

Cooper's 

Crowa 

RF31^139 

5/1/89 

RuaaalOII 
Company. 

RF313-141 

5/1/89 

Vanguard 
PeftolauiTi 
Corp.. 

RF139-20e 

5/1/89 _.. 

Fox's  GuH... 

RF300- 10797 

6/1/89 

Florin  Center 

RF300- 10796 

QuN. 

6/1/88 

Paoplaa  Gat 
StaUoa 

RF313-140 

5/2/89  

BralnardGull 

RF30O-10799 

Station. 

5/2/80. 

Kbnbar 
Petroleum 
Corp.. 

RF313-142 

5/3/89 

Moraa'sCro««n„ 

RF313-143 

5/3/89 

Gary  E  Wygla.... 

RF300-10800 

5/4/89 

DonBnwn's 
CraamGaa 
StaUoa 

RF313-144 

5/4/86 

Dan's  Crown — 

RF313-145 

|FR  Doc.  89-14133  Piled  6-13-80:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30293A;  FRL-360»-31 

Qriffin  Corp^  Approval  of  Pesticide 
Product  Registrations 

AQlNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  GrifTin  Corporation,  to 
conditionally  register  the  pesticide 
products  Raid  Ant  Controller  U  and  Raid 
Roach  Controller  II  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Phil  Hutton.  Product  Manager 
(PM)  17,  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs,  401  M 
Street  SW.,  Washington,  DC  20460. 
OfHce  location  and  telephone  number 
Room  207,  CM#2C,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703) 
557-2800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  December  20, 1988  (53  FR 
51134),  which  announced  that  Griffin 
Corporation.  P.O.  Box  1847,  Valdosta. 
GA  31601,  had  submitted  applications  to 
conditionally  register  the  pesticide 
products  Raid  Ant  Controller  II  and  Raid 
Roach  Controller  II,  containing  the 
active  ingredient  ^-ethyl 
perfiuorooctanesulfonamide  at  0.5  and 
1.00  percent  respectively;  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
March  23, 1989,  as  Raid  Ant  Controller  II 
(EPA  Reg.  No.  1812-330),  and  Raid 
Roach  Controller  II  (EPA  Reg.  No.  1812- 
329).  Both  products  were  classified  for 
general  use  indoors  in  child  resistant 
bait  stations  to  control  ants  and 
roaches. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 


that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  iV-ethyl 
perfiuorooctanesulfonamide  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
A^-ethyl  perfiuorooctanesulfonamide 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

These  registrations  were  made 
conditional  since  certain  data  were 
lacking.  Several  data  requirements  must 
be  fulfilled  during  the  period  of 
conditional  registration.  Such 
requirements  include  dermal 
sensitization  lest  (81-6)  and  rat  primary 
hepatocyte  unscheduled  DNA  synthesis 
assay  (84-4)  which  is  due  by  March 
1990;  chronic  oral  toxicity  in  Beagle 
Dogs  and  Male  Canine  sterility  reversal 
after  subchronic  exposure  which  is  due 
by  July  1989.  These  conditional 
registrations  will  expire  on  September 
15. 1990. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticide  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
a  Chemical  Fact  Sheet  on  TV-ethyl 
perfiuorooctanesulfonamide. 


A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  Registration  Support  and  • 

Emergency  Response  Branch.  401  M 
Street  SW..  Washington.  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  Office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (H7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Room  246.  CM#2, 
Arlington.  VA  22202,  (703)  557-3262. 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  Street 
SW..  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the 
product's  name  and  registration  number 
and  (2)  specify  the  data  or  information 
desired. 

Authority:  7  U.S.C.  136. 
Dated:  May  18, 1989. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc  89-13847  Filed  6-13-89:  8:45  am] 
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Emergency  Planning  and  Community 
Right-to-KnoMT,  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

SUMMARY:  EPA  will  hold  a  1-day  public 
meeting  to  discuss  potential  issues  for 
obtaining  additional  detailed  data  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA).  In  connection  with  this 
meeting  the  Agency  has  prepared  an 
issues  paper  that  will  be  available  at  no 
charge  through  the  address  or  telephone 
number  given  under  FOR  FURTHER 
information  CONTACT. 

DATE:  The  meeting  will  take  place  on 
Tuesday.  July  11, 1989,  at  9  a.m.  and 
adjourn  by  3  p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the:  Environmental  Protection  Agency, 


Auditorium,  Education  Center,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Eileen  Gibson,  Emergency  Planning  and 
Community  Right-to-Know  Information 
Hotline,  U.S.  Environmental  Protection 
Agency,  Mail  Stop  OS-120,  401  M  St., 
SW.,  Washington.  DC  20460.  Toll  Free: 
1-800-535-0202.  Washington,  DC  and 
Alaska  (202)  479-2449.  Attention:  Docket 
No.  400033. 
SUPPLEMENTARY  INFORMATION:  In  1986. 

Congress  enacted  the  Emergency 
Planning  and  Community  Right-To- 
Know  Act  (EPCRA).  Section  313  of 
EPCRA  requires  certain  businesses  to 
submit  reports  each  year  on  the  amounts 
of  toxic  chemicals  their  facilities  release 
into  the  environment.  The  purpose  of 
this  requirement  is  to  inform  the  public 
and  government  officials  about  releases 
of  specified  toxic  chemicals.  The  section 
313  list  includes  more  than  300 
chemicals  and  20  chemical  categories. 

In  the  Federal  Register  of  June  4, 1987 
(52  FR  21152),  EPA  issued  a  notice  of 
proposed  rulemaking  for  regulations  to 
implement  the  provisions  of  section  313. 
In  response  to  that  proposal,  the  issue 
was  raised  of  also  having  release  data 
reported  in  terms  of  its  frequency, 
duration,  or  peak  value.  EPA  discussed 
the  issue  of  peak  release  data  in  the 
preamble  to  the  final  rule  for 
implementing  section  313  of  EPCRA 
February  16, 1988  (53  FR  4500).  Although 
EPA  did  not  include  a  requirement  for 
peak  release  reporting  in  the  final  rule. 
EPA  stated  that  it  would  conduct 
analyses  to  identify  the  type  of  data 
needed  to  understand  better  the  risks 
associated  with  releases  of  toxic 
chemicals  and  determine  how  these 
data  could  best  be  reported  by  facilities. 

The  Agency  convened  a  work  group 
which  has  developed  a  paper 
representing  the  work  group's  analysis 
of  the  issues  for  collecting  "peak 
release"  type  data.  Copies  of  the  issues    . 
paper  will  be  available  to  the  public  on 
or  after  Friday,  June  30, 1989,  from  the 
source  listed  under  FOR  FURTHER 

INFORMATION  CONTACT. 

The  agenda  for  this  public  meeting 
will  cover  the  data  elements  needed  for 
"peak  release"  data  collection  and  their 
uses  in  risk  screening,  and  an  overview 
of  issues  and  statements  by  interested 
members  of  the  public.  Michael  H. 
Shapiro,  Director  of  the  Economics  & 
Technology  Division,  Office  of  Toxic 
Substances,  will  be  the  key  note  speaker 
at  the  public  meeting. 

Any  member  of  the  public  wishing  to 
provide  written  comments  should 
submit  them  in  triplicate  to  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 


persons  may  also  file  written  statements 
in  triplicate  al  the  meeting,  and  may, 
upon  advance  request,  present  oral 
statements  to  the  extent  time  permits. 

Scheduling  of  oral  statements  %vill  be 
on  a  first  come  first  served  basis  by 
calling  the  number  listed  under  FOR 
FURTHER  INFORMATNMI  CONTACT.  All 
statements  will  be  made  part  of  the 
public  record  and  will  be  considered  in 
the  development  of  any  proposed  rule 
amendment. 

Dated:  June  7. 1989. 
Dwain  Winters, 

Acting  Director,  Office  of  Toxic  Substances. 
(PR  Doc  89-14101  Filed  6-13-89:  8:45  am] 
1UJN0  cooE  sise  W  II 


[OPP-3027SA;  FRL-3602-1] 

E.  I.  Du  Pont  De  Nemours  and  €04 
Approval  of  Pesticide  Product 
Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  an  application 
submitted  by  E.  I.  Du  Pont  de  Nemours 
and  Co.,  to  conditionally  register  the 
pesticide  product  Londax  Herbicide 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(7)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Larry  Schnaubelt.  Product 
Manager  (PM)  23.  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  237  CM«2G  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington.  VA  22202,  (703-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  May  13, 1987  (52  FR  18021). 
which  announced  that  F.  I.  du  Pont  de 
Nemours  and  Co.  Inc..  Agricultural 
Products  Dept..  Barley  Plaza. 
Wilmington,  DE  19898.  had  submitted  an 
application  to  conditionally  register  the 
pesticide  product  Du  Pont  Londax 
Herbicide  containing  the  active 
ingredient  methyl-2-([[l({4.6-dimethoxy- 
pyrimidin-2-yl)amino|carbonyl)aminoJ- 
sulfonyljmethyljbenzoate  at  60  percent: 
an  active  ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
February  17, 1989,  as  Londax  Herbicide, 
for  use  on  rice  in  the  States  of  Arkansas, 
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California,  Louisiana,  Mississippi, 
Missouri,  and  Texas.  The  product  was 
assigned  EPA  Registratioo  Number  352- 
506. 

A  conditjonal  registration  may  be 
granted  under  lection  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacl(ing,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risli 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  bensulfuron 
methyl  ester  (methyl-2-||(|[(4.0- 
dimethoxy-pyrimidin-2-yl)amino]- 
carbonyl|amino]8ulfonyl]- 
methyljbenzoate  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Speciflcally,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  bensulfuron  methyl  ester 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest 

This  registration  was  made 
conditional  since  certain  data  were 
lacking.  These  data  requirements  must 
be  fulfilled  during  the  period  of 
conditional  registration. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  ihi» 
conditional  registration  is  in  the  public 
interest.  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticide  will  not 
result  in  unreasonable  adverse  ejects  to 
man  and  the  environment 

More  detailed  information  on  this 
conditional  registration  is  contained  in  a 
Chemical  Fact  Sheet  on  bensulfuron 
methyl  ester. 

A  copy  of  this  fact  sheet  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch.  401  M  St. 
SW.,  Washington.  DC  20460. 


In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
spedfically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (H7502C).  O^ice  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  246,  CM#2, 
Arlington,  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St, 
SW.,  Washington.  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 

Dated:  May  28, 1968. 
DouglM  O.  Caiapt, 

Director.  Office  of  Pesticide  Programa, 
|FR  Doc.  89-14102  Filed  0-13-89:  8:45  am) 
Sll  I  SW  COOK  ( 


(OPP-2400t6;  FRL-3e02-21 

State  Registrations  of  Pastiddes 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

actioh:  Notice. 

tUMMARV:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (HFRA),  as  amended, 
from  32  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATS:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOM  nmTHm  mfokmation  contact: 
Owen  F.  Beeder,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC, 

Office  location  and  telephone  number 
Rm.  716A,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703}-557-7893. 
SUPPLCMENTAMV  INKNMiATION:  This 
notice  only  lists  the  section  24(c) 


applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  February  through  April  of 
1989.  Receipts  of  State  registrations  will 
be  published  periodically.  Of  the 
following  registrations,  none  involve  a 
changed-use  pattern  (CUP).  The  term 
"changed-use  pattern"  is  defined  in  40 
CFR  162.3(k)  as  a  significant  change 
from  a  use  pattern  approved  in 
connection  with  the  registration  of  a 
pesticide  product.  Examples  of 
significant  changes  include,  but  are  not 
limited  to,  changes  from  a  nonfood  to 
food  use,  outdoor  to  indoor  use,  ground 
to  aerial  application,  terrestrial  to 
aquatic  use,  and  nondomestic  to 
domestic  use. 

Alabama 

EPA  SLN  No.  AL  89  0001.  B«W 
Quality  Growers,  Inc.  Registration  is  for 
Kocide  101  to  be  used  on  watercress  to 
control  cercospora  leaf  spot.  February  1. 
1989. 

EPA  SLN  No.  AL  89  0002.  Coopers 
Animal  Health,  Inc.  Registration  is  for  • 
Saber  TM  Insecticide  Ear  Tags  to  be 
used  on  beef  and  nonlactating  dairy 
cattle  to  control  horn  flies  and  face  flies. 
February  1, 1989. 

EPA  SLN  No.  AL  89  0003.  Van  Waters 
&  Rogers,  Inc.  Registration  is  for  Van 
Waters  &  Rogers  Standard  2,4-D  Amine 
to  be  used  on  ponds,  lakes,  reservoirs, 
marshes,  bayous,  canals,  rivers,  and 
streams  to  control  water  hyacinth.  April 
6,1989. 

EPA  SLN  No.  AL  89  0004.  Valent 
U.S.A.  Corp.  Registration  is  for  Valent 
Diquat  Herbicide  to  be  used  on  fresh 
water  lakes,  reservoirs,  rivers,  and 
drainage  and  flood  control  canals  to 
control  water  hyacinth.  April  6, 1989. 

EPA  SLN  No.  AL  89  0005.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons 
for  preemergence  control  of  certain 
annual  grasses  and  broadleaf  weeds. 
April  17, 1989. 

Arizona 

EPA  SLN  No.  AZ  89  0001.  Ramsey 
Farms,  Ina  Registration  is  for  Prefar  4E 
to  be  used  on  onions  grown  for  seed  to 
control  purslane,  canary  grass, 
watergrass,  and  sprangletop.  January  3. 
1989. 

EPA  SLN  No.  AZ  89  0002.  Everkrisp 
Vegetables,  Inc.  Registration  is  for  Ciba- 
Geigy  D-Z-N  Diazinon  50W  to  be  used 
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on  Chinese  cabbage  to  control  aphids. 
January  20, 1989. 

EPA  SLN  No.  AZ  89  0003.  Britan 
Farms.  Registration  is  for  Manzate  D  to 
be  used  on  Chinese  cabbage  to  control 
downy  mildew.  January  20, 1989. 

EPA  SLN  No.  AZ  89  0004.  Britan 
Farms.  Registration  is  for  Ciba^Geigy  D- 
Z-N  Diazinon  SOW  to  be  used  on 
Chinese  cabbage  to  control  aphids. 
lanuarv  20, 1989. 

EPASLN  No.  AZ  89  0005.  Britan 
Farms.  Registration  is  for  Prokil  Ethyl- 
Methyl  6-3E  to  be  used  on  Chinese 
cabbage  to  control  aphids.  January  20, 
1989. 

EPA  SLN  No.  AZ  89  0006.  Britan 
Farms.  Registration  is  for  Ethyl-Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  January  20, 
1989. 

EPA  SLN  No.  AZ  89  0007.  USDA/ 
APHIS/ ADC.  Registration  is  for 
Compound  DRC-1339  Concentrate  to  be 
used  on  feedlots  to  control  blackbirds 
and  starlings.  February  6, 1989. 

EPA  SLN  No.  AZ  89  0008.  Leffingwell/ 
Uniroyal  Chemical  Co.  Registration  is 
for  Maintain  CF 125  to  be  used  on 
ornamental  olive  trees  for  pollen  and 
fruit  prevention.  March  1, 1989. 

EPA  SLN  No.  AZ  89  0010.  Valent 
U.S.A.  Corp.  Registration  is  for 
Genep(R)  EPTC  7EC  to  be  used  for  idle 
season  fadlow  ground  treatment  to 
control  yellow  and  purple  nutsedge. 
April  12, 1989. 

EPA  SLN  No.  AZ  89  0011.  Micro  Flo 
Co.  Registration  is  for  Dimethoate  4  EC 
to  be  used  on  citrus  to  control  thrips. 
April  13. 1989. 

EPA  SLN  No.  AZ  89  0012.  Envirochem. 
Registration  is  for  Super  IQ(R) 
Insecticide  Latex  Coating  APT  &  LC  to 
be  used  on  water  meter  vault  interior 
surfaces  to  control  cockroaches, 
crickets,  and  spiders.  March  31, 1989. 

Arkansas 

EPA  SLN  No.  AR  89  0001.  Coopers 
Animal  Health,  Inc.  Registration  is  for 
Saber  TM  Insecticide  Ear  Tags  to  be 
used  on  beef  and  nonlactating  dairy 
cattle  and  calves  to  control  horn  flies 
and  face  flies.  March  14, 1989. 

EPA  SLN  No.  AR  89  0002.  Chevron 
Chemical  Co.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  cotton  to  control 
aphids.  fleahoppers,  whiteflies,  and 
several  other  pests.  March  21. 1989. 

EPA  SLN  No.  AR  89  0003.  Ciba-Geigy 
Corp..  Agricultural  Div.  Registration  is 
for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts,  powdery 
mildew,  leaf  blight  and  glume  blotch. 
March  24, 1989. 

EPA  SLN  No.  AR  89  0004.  ICI 
Americas,  Inc.  Registration  is  for 
Ordram  15G  Herbicide  to  be  used  on 


rice  for  postemergence  application  in 
emergency  situations  to  control 
bamyardgrass.  March  24, 1989. 

EPA  SLN  No.  AR  89  0005.  Valent 
U.S.A.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  cotton  to  control 
aphids  and  thrips.  April  11, 1989. 

EPA  SLN  No.  AR  89  0006.  Rohm  and 
Haas  Co.  Registration  is  for  DithaneCR) 
F-45  to  be  used  on  cotton  to  control 
Rhizoctonia  solani  and  Pythium  spp. 
April  14. 1989. 

EPA  SLN  No.  AR  89  0007.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  10  percent  EC  to  be  used 
outdoors  and  in  homes  and  nonfood 
areas,  on  kennels,  commercial  buildings, 
etc.  to  control  gypsy  moth,  caterpillars, 
and  Japanese  beetles.  April  17, 1989. 

California 

EPA  SLN  No.  CA  89  0001.  University 
of  CaUfomia,  South  Coast  Field  Station. 
Registration  is  for  Durham  Metaldehyde 
Granules  3.5/7.5  percent  to  be  used  on 
kiwi  to  control  brown  garden  snail. 
Helix  aspersa.  January  5, 1989. 

EPA  SLN  No.  CA  89  0003.  Tuolumne 
County  Agricultural  Commissioner. 
Registration  is  for  DuPont  Benlate 
Fungicide  to  be  used  on  greenhouse 
cucumbers  to  control  gummy  stem  blight 
and  target  spot  January  13. 1989. 

EPA  SLN  No.  CA  89  0004.  Mobay 
Corp.,  Agricultiu-al  Chemicals  Div. 
Registration  is  for  Sencor  DF  75%  Dry 
Flowable  Herbicide  to  be  used  on 
irrigation  furrows  in  alfalfa  grown  in 
rows  to  control  several  weeds.  January 
17, 1989. 

EPA  SLN  No.  CA  89  0005.  Mobay 
Corp.  Registration  is  for  Sencor  4 
Flowable  Herbicide  to  be  used  on 
irrigation  furrows  in  alfalfa  grown  in 
rows  to  control  several  weeds.  January 
17, 1989. 

EPA  SLN  No.  CA  89  0006.  University 
of  California.  Registration  is  for  Furadan 
4F  (Carbofuran)  to  be  used  on 
grapevines  growing  in  containers  in 
greenhouses,  lath  houses,  shadehouses, 
and  screen  houses  to  control  grape 
phylloxera,  Daktulosphaira  vitifolia. 
January  30, 1989. 

EPA  SLN  No.  CA  89  0007.  Parks  and 
Recreation  Dept,  City  of  Stockton,  CA. 
Registration  is  for  Summer  Flowable 
Emulsion-Light-Medium  to  be  used  on 
ornamental  trees  along  city  street  rights- 
of-way  to  control  scale,  aphids,  and  mite 
eggs.  January  31. 1989. 

EPA  SLN  No.  CA  89  0008.  Monrovia 
Nursery  Co.  Registration  is  for  Dithane 
M-45  to  be  used  on  ornamentals  not 
listed  on  the  Federal  label  to  control 
diseases  listed  on  the  Federal  label. 
February  1, 1989. 

EPA  SLN  No.  CA  89  0009.  Santa 
Barbara  County  Dept.  of  Agriculture. 


Registration  is  for  Goal  1.6  E  Herbicide 
to  be  used  on  ornamental  sweet  peas 
grown  for  seed  to  control  broadleaf 
weeds.  February  2, 1989. 

EPA  SLN  No.  CA  89  0011.  Tuolumne 
County  Agricultural  Commissioner. 
Registration  is  for  Thiolux  to  be  used  on 
greenhouse  grown  tomatoes  to  control 
powdery  mildew.  February  14. 1989. 

H^A  SLN  No.  CA  89  0012.  Rohm  and 
Haas  Co.  Registration  is  for  Goal(R)  1.6E 
Herbicide  to  be  used  on  nondormant 
almonds  and  walnuts  to  control  several 
weeds.  February  15, 1989. 

EPA  SLN  No.  CA  89  0016.  Dow 
Chemical  U.S.A.,  Agricultural  Products 
Dept.  Registration  is  for  Lorsban  4E 
Insecticide  to  be  used  on  citrus  with 
aerial  application  to  control  several 
pests.  March  8, 1989. 

EPA  SLN  No.  CA  89  0017.  Dow 
Chemical  U.S. A.,  Agricultural  Products 
Dept  Registration  is  for  Lorsban  SOW  to 
be  used  on  tree  nuts  with  aerial 
application  to  control  various  insects 
infesting  nut  trees.  March  8, 1989. 

EPA  SLN  No.  CA  89  OOia  Dow 
Chemical  U.SA.,  Agricultural  Products 
Dept.  Registration  is  for  Lorsban  4E 
Insecticide  to  be  used  on  tree  nuts  with 
aerial  application  to  control  various 
insects  infesting  nut  trees.  March  8, 
1989. 

EPA  SLN  No.  C A  89  0019.  Dow 
Chemical  U.S.A.,  Agricultural  Products 
Dept.  Registration  is  for  Lorsban  SOW  to 
be  used  on  appleis  to  control  various 
insects.  March  14, 1989. 

EPA  SLN  No.  CA  89  0020.  California 
Dept.  of  Food  and  Agriculture. 
Registration  is  for  Rodent  Bait 
Diphacinone-Treated  Grain  (0.005%)  to 
be  used  on  grain  to  control  Norway  rats, 
roof  rats,  ground  squirrels,  chipmunks, 
muskrats.  jackrabbits,  and  sp\'eral  other 
pests.  March  16, 1989. 

EPA  SLN  No.  CA  89  0021,  California 
Dept.  of  Food  and  Agriculture. 
Registration  is  for  Rodent  Bait  Block 
Diphacinone  Treated  Grain/Paraffin 
(0.005%)  to  be  used  on  grain  to  control 
Norway  rats,  roof  rats,  ground  squirrels, 
chipmunks,  muskrats,  jack  rabbits,  and 
several  other  pests.  March  16. 1989. 

EPA  SLN  No.  CA  89  0022.  California 
Dept  of  Food  and  Agriculture. 
Registration  is  for  Rodent  Bait 
Diphacinone-Treated  Grain  to  be  used 
on  grain  to  control  ground  squirrels,  deer 
mice,  and  house  mice.  March  16. 1989. 

EPA  SLN  No.  CA  89  0024.  California 
Dept.  of  Food  and  Agriculture. 
Registration  is  for  Rodent  Bait 
Chlorophacinone  Treated  Grain  (0.01%) 
to  be  used  on  grain  to  control  ground 
squirrels,  deer  mice,  and  house  mice. 
March  16, 1989. 
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EPA  SLN  No.  CA  88  0026.  California 
Dept.  of  Pood  and  Agriculture. 
Registration  is  for  Rodent  Bait  Zinc 
Phosphide  Treated  Grain  (2%)  to  be  used 
on  grain  to  control  ground  squirrels,  deer 
mice,  and  house  mice.  March  6, 1989. 

EPA  SLN  No.  CA  89  0027.  California 
Dept.  of  Food  and  Agriculture. 
Registration  is  for  Rodent  Bait  Zinc 
Phosphide  Treated  Grain  (2%)  to  be  used 
on  grain  to  control  ground  squirrels, 
meadow  mice,  cotton  rats,  and  Norway 
roof  rats.  March  16, 1989. 

EPA  SLN  No.  CA  89  0028.  California 
Dept.  of  Environmental  Horticulture. 
Registration  is  for  Rubigan  EC  Fungicide 
to  be  used  on  greenhouse-container- 
grown  eucalyptus  cultivars  to  control 
powdery  mildew  and  several  other 
diseases.  March  29, 1989. 

EPA  SLN  No.  CA  68  0029.  Sunseed 
Genetics,  Inc.  Registration  is  for 
Gustafson  Thiram  45  WP  to  be  used  on 
onion  seed  to  control  seed  decay.  March 
29,1989. 

Delaware 

DPE  SLN  No.  DE  89  0001.  FMC  Corp., 
Agricultural  Chemicals  Group. 
Registration  is  for  Command  4EC 
Herbicide  to  be  used  on  soybeans  to 
control  selected  weed  species.  January 
22,198kl. 

Florida 

EPA  SLN  No.  FL  89  0001.  Coopers 
Animal  Health,  Inc.  Registration  is  for 
Saber(R)  Insecticide  Ear  Tags  to  be  used 
on  beef  and  nonlactating  dairy  cattle  to- 
control  horn  flies.  January  19, 1989. 

EPA  SLN  No.  FL  88  0002.  Valent 
U.S.A.  Corp.  Registration  is  for  Dibrom 
14  Concentrate  to  be  used  on  residential 
areas,  municipalities,  tidal  marshes, 
swamps,  woodlands,  livestock  pastures, 
feed  lots,  and  pastures  including  dairy 
cattle  to  control  adult  mosquitos. 
February  1, 1989. 

EPA  SLN  No.  FL  89  0003.  Valent 
U.S.A.  Corp.  Registration  is  for  Dibrom 
14  Concentrate  to  be  used  on  residential 
areas,  municipalities,  tidal  marshes, 
swamps,  woodlands,  livestock  pastures, 
feed  lots,  and  pastures  including  dairy 
cattle  to  control  adult  mosquitos. 
February  1, 1989. 

EPA  SLN  No.  FL  89  0004.  Valent 
U.S.A.  Corp.  Registration  is  for  Diquat 
Herbicide  H/A  to  be  used  on  fresh 
water  ponds,  lakes,  rivers,  drainage  and 
flood  control  canals,  ditches,  reservoirs, 
bayous,  and  other  quiescent  or  slowly 
moving  bodies  of  water  to  control 
noxious  aquatic  plants.  February  1, 1989. 

EPA  SLN  No.  FL  89  0005.  Valent 
U.S.A.  Corp.  Registration  is  for  Diquat 
Herbicide  H/A  to  be  used  on  fresh 
water  ponds,  lakes,  rivers,  drainage  and 
flood  control  canals,  ditches,  reservoirs. 


bayous,  and  other  quiescent  or  slowly 
moving  bodies  of  water  to  control 
noxious  aquatic  plants.  February  1, 1989. 

EPA  SLN  No.  FL  89  OOOa  Valent 
U.S.A.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  crisp  head  lettuce 
to  control  vegetable  leaf  miners,  aphids, 
and  cabbage  loopers.  February  1, 1989. 

EPA  SLN  No.  FL  88  0007.  Valent 
U.S.A.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  tomatoes  (fresh 
hoiit  only)  to  control  aphids,  fruitworms, 
leaf  miners,  and  several  other  pests. 
February  1. 1989. 

EPA  SLN  No.  FL  89  0008.  Valent 
U.S.A.  Corp.  Registration  is  for  Dibrom  8 
Emulsive  to  be  used  on  lettuce  to  control 
adult  vegetable  leaf  miners.  February  1. 
1989. 

EPA  SLN  Na  FL  88  008.  Valent  U.S.A. 
Corp.  Registration  is  for  Orthene  75  S    ' 
Soluble  Powder  to  be  used  on  celery  to 
control  green  peach  aphids.  February  1. 
1989. 

EPA  SLN  No.  FL  89  OOia  Valent 
U.S.A.  Corp.  Registration  is  for  Monitor 
Spray  to  be  used  on  eggplant  to  control 
spidermites.  aphids,  leaf  miners,  and 
lepidopterous  larvae.  February  1, 1989. 

EPA  SLN  No.  FL  88  0011.  Valent 
U.SA.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  melons  to  control 
rindworm  complex.  February  1, 1989. 

EPA  SLN  No.  FL  89  0012.  Valent 
U.SA.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  cucumbers  to 
control  pickelworms,  aphids, 
melonwonns,  and  leaf  miners.  February 
1,1989. 

EPA  SLN  No.  FL  89  0013.  Valent 
U.S.A.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  cabbage  to  control 
cabbage  loopers,  imported 
cabbageworms,  diamondback  moth 
larvae,  and  aphids.  February  1, 1989. 

EPA  SLN  No.  FL  88  0014.  Valent 
U.SA.  Corp.  Registration  is  for  Monitor 
4  Spray  to  be  used  on  lettuce  to  control 
aphids,  cabbage  loopers,  diamondback 
moth  larvae,  granulate  cutworms,  and 
leaf  miners.  February  1, 1989. 

EPA  SLN  No.  FL  69  0O15.  Valent 
U.SA.  Corp.  Registration  is  for  Bolero  8 
EC  to  be  used  on  dry-seeded  rice  to 
control  barnyard  grass  and  goosegrass. 
February  1, 1989. 

EPA  SLN  No.  FL  89  001&  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
75  S  Soluble  Powder  to  be  used  on 
residential  and  commercial  turf  and  golf 
courses  to  control  sod  webworm, 
leafhoppers,  and  mole  crickets.  February 
1, 1988. 

EPA  SLN  No.  FL  89  0017.  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
75S  Soluble  Powder  to  be  used  on  slash 
pine  seed  orchards  to  control  slash  pine 
flower  thrips.  February  1, 1989. 


EPA  SLN  No.  FL  89  OOia  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
75  S  Soluble  Power  to  be  used  on 
southern  pine  seed  orchards  to  control 
slash  pine  flower  thrips,  coneworms. 
and  seedbugs.  February  1, 1989. 

EPA  SLN  No.  FL  89  0019.  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
75  S  Soluble  Power  to  be  used  on 
nonbearing  citrus  to  control  imported 
fire  ants.  February  1. 1989. 

EPA  SLN  No.  FL  89  0020.  Monsanto 
Agricultural  Co.  Registration  is  for 
Roundup  Herbicide  to  be  used  on 
atemoya,  carambola,  and  sugar  apples 
to  control  a  variety  of  annual  and 
perennial  weeds.  February  7, 1989. 

EPA  SLN  No.  FL  89  0021.  Allied 
Universal  Corp.  Registration  is  for  Pool 
Guard  Chlorinated  Solution  to  be  used 
on  irrigation  systems  to  control  bacterial 
slime  in  drip  irrigation  systems. 
February  21, 1989. 

EPA  SLN  No.  FL  89  0022.  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
75  S  Soluble  Powder  to  be  used  on 
nonbearing  citrus  trees  to  control  citrus 
root  weevil  complex.  March  6, 1989. 

EPA  SLN  No.  FL  89  0023.  Agricultural 
Div..  Ciba-Geigy  Corp.  Registration  is 
for  Ridomil  2E  Fungicide  to  be  used  on 
citrus  to  control  Phytophthora  root  rot. 
March  15, 1989. 

EPA  SLN  No.  FL  89  0024.  Agricultural 
Div.,  Ciba-Geigy  Corp.  Registration  is 
for  D.Z.N.  Diazinon  50  W  to  be  used  on 
nursery  stock  to  control  fire  ants.  April 
4.1989. 

EPA  SLN  No.  FL  89  0025.  Agricultural 
Div.,  Ciba-Geigy  Corp.  Registration  is 
for  D.Z.N.  Diazinon  AG  500  to  be  used 
on  nursery  stock  to  control  fire  ants. 
April  4, 1989. 

Georgia 

EPA  SLN  No.  GA  89  0001.  Platte 
Chem.  Co.  Registration  is  Clean  Crop 
Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons  to 
control  certain  annual  grasses  and 
broadleaf  weed.  January  12, 1989. 

Hawaii 

EPA  SLN  No.  HI  89  0001.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  sugarcane  harvest  crop 
desiccation  to  control  several  weeds. 
March  3. 1989. 

Iowa 

EPA  SLN  No.  lA  69  0001.  Coulston 
International  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  as 
clothing  treatment  only  to  control  ticks. 
February  21, 1989. 
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Louisiana 

EPA  SLN  No.  LA  89  0001.  Agrolinz, 
Inc.  Registration  is  for  2,4-D  Amine  No.  4 
to  be  used  on  ponds,  lakes,  reservoirs, 
marshes,  bayous,  drainage  ditches, 
canals,  rivers,  and  streams  to  control 
water  hyacinth.  March  13. 1989. 

EPA  SLN  No.  LA  89  0001.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts,  powdery 
mildew,  leaf  blight,  and  glume  blotch. 
March  21, 1989. 

EPA  SLN  No.  LA  89  0003.  Rohm  and 
Haas  Co.  Registration  is  for  Dithane  (R) 
F-45  to  be  used  on  cottonseed  in  furrow- 
seed  treatment  to  control  Rhizoctonia 
solani,  Pythium  spp.  March  29, 1989. 

EPA  SLN  No.  LA  89  0004.  Valent 
U.S.A.  Corp.  Registration  is  for  cotton 
in-furrow  application  to  control  aphids 
and  thrips.  April  7, 1989. 

Maryland 

EPA  SLN  No.  MD  89  0001.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts 
[Puccinia  spp.),  powdery  mildew, 
leafblight.  and  glume  blotch.  March  31, 
1989. 

Michigan 

EPA  SLN  No.  MI  89  0001.  Dow 
Chemical.  U.S.A.,  Agricultural  Products 
Dept.  Registration  is  for  Lorsban  4E 
Insecticide  to  be  used  on  Christmas 
trees  to  control  tree  and  forest  pests. 
March  1, 1989. 

EPA  SLN  No.  MI  89  0003.  Coulston 
International  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  as 
clothing  treatment  to  control  ticks, 
chiggers,  and  mosquitos.  April  17, 1989. 

EPA  SLN  No.  MI  89  0004.  Mobay  Corp. 
Registration  is  for  Metasystox(R)  Spray 
Concentrate  to  be  used  on  Christmas 
trees  to  control  several  pests.  April  17, 
1989. 

Mississippi 

EPA  SLN  No.  MS  89  0001.  Agricultural 
Division.  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on 
cereals  and  grasses  grown  for  seed  to 
control  certain  diseases.  March  20, 1989. 

EPA  SLN  No.  MS  89  0002.  E.I.  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Velpar  L  Herbicide  to  be  used  on 
established  Bermudagrass  and 
Bahiagrass  to  control  smut  grass.  March 
20, 1989. 

EPA  SLN  No.  MS  89  0003.  E.I.  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  for 
Velpar  L  Herbicide  to  be  used  on 
established  bermudagrass  and 
bahiagrass  to  control  smut  grass.  March 
20, 1989. 


EPA  SLN  No.  MS  89  0004.  Valent 
U.S.A.  Corp.  Registration  is  for  Orthene 
90S  to  be  used  on  cotton  to  control 
aphids  and  thrips.  March  22. 1989. 

EPA  SLN  No.  MS  89  0005.  Rohm  & 
Haas  Co.  Registration  is  for  Dithane(R) 
F-45  to  be  used  on  cotton  to  control 
cotton  seedling  diseases.  April  10, 1989. 

EPA  SLN  No.  MS  89  0006.  iCincaid 
Enterprises.  Inc.  Registration  is  for 
Chloroneb  65W  to  be  used  on  cotton  to 
control  cotton  seedling  diseases.  April 
10, 1989. 

Missouri 

EPA  SLN  No.  89  0001.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts,  powdery 
mildew,  leaf  blight,  and  glume  blotch. 
March  28.  1989. 

EPA  SLN  No.  MO  89  0002.  FMC  Corp.. 
Agricultural  Chem.  Group.  Registration 
is  for  Furadan  4  Flowable  to  be  used  on 
strawberries  after  harvest  to  control 
root  weevil.  April  11, 1989. 

EPA  SLN  No.  MO  89  0003.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  tees  and  aprons  of  golf  courses  and 
sod  farms  to  control  several  insects. 
April  11, 1989. 

EPA  SLN  No.  MO  88  0004.  FMC  Corp.. 
Agricultural  Chem.  Group.  Registration 
is  for  Furadan  4  Flowable  to  be  used  on 
alfalfa  to  control  clover  root  curculio, 
crickets,  grasshoppers,  and  nematodes. 
April  11, 1989. 

Montana 

EPA  SLN  No.  MT  89  0002.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  PjTenone(R)  Liquid  Dust  to 
be  used  on  rodents  to  control  plague 
vectoring  arthropods.  January  30, 1989. 

EPA  SLN  No.  MT  89  0004.  Quality 
Technologies.  Registration  is  for  Hopper 
Bait  II  to  be  used  on  rangeland  and 
cropland  to  control  grasshoppers. 
February  17, 19B9. 

EPA  SLN  No.  MT  89  0005.  Fairfield 
American  Corp.  Registration  is  for 
Permanone(R)  Tick  Repellent  to  be  used 
on  clothing  to  control  ticks,  mosquitos. 
and  chiggers.  February  17, 1989. 

EPA  SLN  No.  MT  89  0006.  E.I.  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Du  Pont  Vydate  L  Insecticide/ 
Nematicide  to  be  used  on  peppermint 
and  spearmint  to  control  nematodes. 
February  28, 1989. 

EPA  SLN  No.  MT  89  0007.  Mobay 
Corp.  Agricultural  Chem.  Div. 
Registration  is  for  Di-Syston  8  to  be  used 
on  seeded  native  and  tame  grass  to 
control  aphids.  March  14, 1989. 

EPA  SLN  No.  MT  89  0008.  Montana 
Dept.  of  Agriculture.  Environmental 
Management  Div.  Registration  is  for 


Trenan(R)  TR-10  to  be  used  on 
rapeseed,  safflower,  and  sunflowers  to 
control  several  weeds.  April  14. 1989. 

Nebraska 

EPA  SLN  No.  NE  89  0001.  Natural 
Fibers  Corp.  Registration  is  for  Sencor  4 
to  be  used  on  milkweed  to  control 
various  weeds.  March  10, 1989. 

EPA  SLN  No.  NE  89  0002.  Natural 
Fibers  Corp.  Registration  is  for  Devrinol 
WP  Herbicide  to  be  used  on  milkweed 
to  control  annual  grassy  and  broad  leaf 
weeds.  March  9, 1989. 

EPA  SLN  No.  NE  89  0003.  E.I.  du  Pont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  Extrazine  11  4L  Herbicide  to  be  used 
for  preplan!  use  on  grain  sorghum  to 
control  several  weeds.  March  24. 1989. 

EPA  SLN  No.  NE  89  0004.  E.I.  du  Pont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  Extrazine  II  DF  Herbicide  for 
preplant  use  on  grain  sorghum  to  control 
several  weeds.  March  24. 1989. 

EPA  SLN  No.  NE  89  0005.  Fermanta 
Plant  Protection  Co.  Registration  is  for 
Bravo  C/M  to  be  used  on  dry  edible 
beans  to  control  bacterial  and  fungal 
diseases.  March  24, 1989. 

Nevada 

EPA  SLN  No.  NV  89  0001.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Botran  75  WDC  to  be  used  on 
potatoes  to  control  white  mold. 
February  22. 1989. 

EPA  SLN  No.  NV  89  0002.  NOR-AM 
Chemical  Co.  Registration  is  for  Botran 
75-WDG  to  be  used  on  potatoes  to 
control  white  mold.  March  9. 1989. 

New  Hampshire 

EPA  SLN  No.  NH  89  0001.  Agricultural 
Division.  Ciba-Geigy  Corp.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  greens  and  aprons  of  golf  courses 
and  sod  farms  to  control  various  insects. 
January  26, 1989. 

New  Jersey 

EPA  SLN  No.  NJ  89  0001.  Agricultural 
Division.  Ciba-Geigy  Corp.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  tees,  greens,  and  aprons  of  golf 
courses  and  sod  farms  to  control  various 
insects.  January  25, 1989. 

EPA  SLN  No.  NJ  89  0002.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Captan  50-W  to  be  used  on 
blueberries  to  control  anthracnose  fruit 
rot  and  boyrytis  gray  mold.  February  10. 
1989. 

EPA  SLN  No.  NJ  89  0003.  Prentiss  Drug 
&  Chemical  Co.  Registration  is  for 
Pren(ox(R)  PBO-8  to  be  used  on 
tomatoes  and  potatoes  to  control  several 
insects.  March  15, 1989. 
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EPA  SLN  No.  NJ  89  0004.  Prentiss  Drug 
ft  Chemical  Co.  Registration  is  for 
PrentoxfR)  Rofenox  TM  5  EC  to  be  used 
on  potatoes,  tomatoes,  and  eggplant  to 
control  Colorado  ]x>tato  beetles. 
March  15. 1989. 

New  Mexico 

EPA  SLN  No.  NM  89  0001.  Bell 
Laboratories,  Inc.  Registration  is  for 
Quintox  Rat  and  Mouse  Bait  to  be  used 
in  and  around  homes,  industrial, 
commercial,  agricultural,  and  poultry 
buildings  and  other  structures  to  control 
rats  and  mice.  January  16. 1989. 

New  York 

EPA  SLN  No.  NY  89  0001.  Tennessee 
Chemical  Co.  Registration  is  for  Copper 
Sulfate  Powdered  Instant  to  be  used  on 
grapes  to  control  dormant  powdery 
mildew.  April  6. 1989. 

North  Carolina 

EPA  SLN  No.  NC  89  0001.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons  to 
control  certain  annual  grasses  and 
broadleaf  weeds.  February  7, 1989. 

EPA  SLN  No.  NC  89  0002.  Agricultural 
Division,  Ciba-Ceigy  Corp.  Registration 
is  for  Triumph  4E  Insecticide  to  be  used 
on  Christmas  tree  plantings  to  control 
certain  insects.  February  7, 1989. 

Oliio 

EPA  SLN  No.  OH  89  0003.  E.I.  du  Pont 
de  Nemours  ft  Co.  Registration  is  for 
Manzate  200DF  Fungicide  to  be  used  on 
greenhouse  tomato  transplants  to 
control  certain  diseases.  April  13, 1989. 

EPA  SLN  No.  OH  89  0004.  Mobay 
Corp.  Registration  is  for  Metasystox-R 
Spray  Concentrate  to  be  used  on 
Christmas  trees  to  control  aphids,  mites, 
and  thrips.  April  13. 1989. 

Oregon 

EPA  SLN  No.  OR  89  0001.  E.I.  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Du  Pont  Asana  XL  Insecticide  0.66 
EC  to  be  used  on  pears  (prebloom)  to 
control  pear  psylla.  January  17. 1989. 

EPA  SLN  No.  OR  89  0002.  FMC  Corp. 
Agricultural  Chemical  Group. 
Registration  is  for  Talstar  10  WP 
Insecticide/Miticide  to  be  used  on 
outdoor  ornamentals  to  control  many 
important  mite  and  insect  pests.  April 
10. 1989. 

Pennsylvania 

EPA  SLN  No.  PA  89  0001.  Tennessee 
Chemical  Co.  Registration  is  for  Copper 
Sulfate  Powdered  Instant  Bluestone  to 
be  used  on  impounded  waters,  lakes, 
ponds,  and  reservoirs  to  control  algae. 
March  9, 1989. 


EPA  SLN  No.  PA  89  0003.  FMC  Corp.. 
Agricultural  Chem.  Group.  Registration 
is  for  Furadan  4F  to  be  used  on 
strawberries  to  control  root  weevils. 
April  5. 1989. 

South  Carolina 

EPA  SLN  No.  SC  89  0001.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons  to 
control  certain  annual  grasses  and 
broadleaf  weeds.  February  21, 1989. 

EPA  SLN  No.  SC  89  0002.  Agricultural 
Division.  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts,  powdery 
mildew,  leaf  blight,  and  glume  blotch. 
April  6, 1989. 

South  Dakota 

EPA  SLN  No.  SD  89  0002.  Coopers 
Animal  Health,  Inc.  Registration  is  for 
Saber  TM  Insecticide  Ear  Tags  to  be 
used  on  beef  and  nonlactating  dairy 
cattle  and  calves  to  control  horn  and 
face  flies.  December  12, 1988. 

Tennessee 

EPA  SLN  No.  TN  89  0001.  Tennessee 
Dept.  of  Agriculture.  Registration  is  for 
Carboxide  to  be  used  on  beekeeping 
equipment  to  control  contaminants. 
February  13, 1989. 

EPA  SLN  No.  TN  89  0002.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Tilt(R)  Fungicide  to  be  used  on 
wheat,  barley,  and  rye  to  control  several 
pests.  April  13, 1989. 

Texas 

EPA  SLN  No.  TX  89  0001.  USDA- 
APHIS-ADC.  Registration  is  for  DRC- 
1339  to  be  used  on  various  locations  in 
Texas  to  control  feral  pigeons  and 
roosting  birds,  starlings,  red-winged 
black  birds,  rusty  blackbirds.  Brewer's 
blackbirds,  brown-headed  cow  birds, 
common  grackles.  and  great-tailed 
grackles.  January  16. 1989. 

EPA  SLN  No.  TX  89  0002.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons  to 
control  various  weeds.  February  9, 1989. 

EPA  SLN  No.  TX  89  0003.  Chevron 
Chem.  Co.  Registration  is  Orthene  75S 
Soluble  Powder  to  be  used  on  southern 
pine  seed  orchards  to  control  thrips, 
coneworms  and  seedbugs.  March  31, 
1989. 

Virginia 

EPA  SLN  No.  VA  89  0001.  FMC  Corp.. 
Agricultural  Chemical  Group. 
Registration  is  for  Command  4EC 
Herbicide  to  be  used  on  soybeans  for 
preemergence  control  of  selected  weeds. 
January  25. 1989. 


EPA  SLN  No.  VA  89  0002.  FMC  Corp. 
Registration  is  for  Command  4EC 
Herbicide  to  be  used  as  preemergence 
application  to  peas  to  control  selected 
weed  species.  February  23, 1989. 

EPA  SLN  No.  VA  89  0003.  Agricultural 
Division,  Ciba-Geigy  Corp.  Registration 
is  for  Tilt  Fungicide  to  be  used  on  wheat, 
barley,  and  rye  to  control  rusts,  powdery 
mildew,  leaf  blight,  and  glume  blotch. 
April  4, 1989. 

Washington 

EPA  SLN  No.  WA  89  0001.  E.I.  du  Pont 
de  Nemours,  Inc.  Registration  is  for 
DuPont  Asana  XL  Insecticide  0.66  EC  to 
be  used  on  pears  to  control  pear  psylla. 
January  12. 1989. 

EPA  SLN  No.  WA  89  0002.  ICI 
Americas,  Inc.,  Agricultural  Products. 
Registration  is  for  Gramoxone  Super 
herbicide  to  be  used  on  ornamental  bulb 
crops  to  control  annual  broadleaf  weeds 
and  grasses  and  top  kill  of  perennial 
weeds.  January  13, 1989. 

EPA  SLN  No.  WA  89  0004.  FMC  Corp., 
Agricultural  Chemicals  Group. 
Registration  is  for  Talstar  10  WP 
Insecticide/Miticide  to  be  used  on 
ornamental  trees,  shrubs,  plants,  and 
Christmas  trees,  nonbearing  fruit  and 
nut  trees,  and  pine  seed  orchards  to 
control  mites.  March  14, 1989. 

EPA  SLN  No.  WA  89  0005.  Platte 
Chemical  Co.,  Inc.  Registration  is  for 
Chem  Hoe  135  to  be  used  on  alfalfa  to 
control  winter  annual  grasses,  volunteer 
grains,  and  wild  oats.  March  14, 1989. 

EPA  SLN  No.  WA  89  0006.  Flora  & 
Fauna  Labs,  Inc.  Registration  is  for 
Deer-Away  Big  Game  Repellent  Powder 
BGR-P  to  be  used  on  young  Douglas-fir 
seedlings  to  control  mountain  beavers. 
April  7, 1989. 

EPA  SLN  No.  WA  89  0007.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crops  Curbit  EC  Herbicide  to  be  used  on 
cucumbers,  melons,  and  watermelons  to 
control  certain  annual  grasses  and 
broadleaf  weeds.  April  12, 1989. 

EPA  SLN  No.  TN  89  0008.  Chas.  H. 
Lilly  Co.  Registration  is  for  Lilly/Miller 
Rotefive  to  be  used  on  vegetables,  small 
fruits,  and  flowers  to  control  several 
insect  pests.  April  12. 1989. 

Wisconsin 

EPA  SLN  No.  WI  89  0001.  Miller 
Chemical  ft  Fertilizer  Corp.  Registration 
is  for  Hot  Sauce  Animal  Repellent  to  be 
used  on  maple  sap  collecting  tubing, 
lines,  and  fittings  to  control  squirrels. 
March  17. 1989. 

(Sec.  24.  as  amended,  92  Stat.  835  (7  U.S  C 
136).) 


Dated:  May  31, 1989. 
Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  89-14103  Filed  ft-13-89:  8:45  am) 
anxmo  CODE  es60-s»4i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Sut>mitted  to  the  Office 
of  Management  and  Budget  for  Review 

June  1. 1969. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street. 
NW..  Suite  140,  Washington,  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  Eyvette  Flynn, 
Oftice  of  Management  and  Budget, 
Room  3235  NEOB,  Washington.  DC 
20503,  telephone  (202)  395-3785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commission.  For  further 
information  contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMSA^o..- 3060-0031. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License. 

Form  No.:  FCC  314. 

Action:  Revision. 

Respondents:  Business  (including 
small  business). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  933 
Responses,  80  hours  each  (average). 

Needs  of  Uses:  Filing  is  required  to 
apply  for  assignment  of  a  broadcast 
station  construction  permit  or  license. 
The  data  is  used  to  determine  whether 
the  assignee  meets  basic  statutory 
requirements. 

OMB  No.:  3060-0032. 

Title:  Application  for  Consent  to 
Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station  Construction 
Permit  or  License. 

Form  No.:  FCC  315, 

Action:  Revision. 

Respondents:  Business  (including 
small  business). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  933 
Responses,  80  hours  each  (average). 

Needs  of  Uses:  Filing  is  required  to 
apply  for  consent  to  transfer  of  control 


of  corporation  holding  a  broadcast 
station  construction  permit  or  license. 
The  data  is  used  to  determine  whether 
transferee  meets  basic  statutory 
requirements. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  89-14058  Filed  8-13-89;  8:45  am] 

BILUNQ  COOC  C711-01-II 


IReport  Na  17821 

Petitions  for  Reconsideration  and 
Clarification  and  MotkHts  for  Stay  of 
Actions  in  Rule  Making  Proceedings 

June  2. 1989. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  S  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239. 1919  M  Street.  NW.. 
Washington.  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  June  30, 1989. 

See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Review  of  Technical 
Parameters  for  FM  Allocation  Rules  of 
Part  73.  Subpart  B,  FM  Broadcast 
Stations.  (MM  Docket  No.  86-144). 
Number  of  petitions  received:  1. 
Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Lexington,  Michigan)  (MM 
Docket  No.  88-255.  RM-6211).  Number 
of  petitions  received:  1. 
Subject:  Amendment  of  Part  97  of  the 
Commission's  Rules  to  Permit  Use  of 
the  17  Meter  Band  by  the  Amateur 
Radio  Services.  (PR  Docket  No.  88- 
467)  Petitioner  requests  that  Novice 
and  Technician  Class  operators  be 
permitted  to  operate  between  18068 — 
18110  kHz  using  emisions  AlA  ft  FlB. 
Number  of  petitions  received:  1. 
Subject:  Revision  of  Part  15  of  the  Rules 
Regarding  the  Operation  of  Radio 
Frequency  Devices  Without  an 
Individual  License.  (General  Docket 
No.  87-389.  RM's  5193.  5250  ft  5575). 
Number  of  petitions  received:  19. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  89-14057  Filed  6-13-89;  8i4S  am) 

BILUNQ  COOC  6712-01-M 


ApplicatkMM  for  Consolklated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  three  new  FM  stations: 


Appkcam.  CMy,  and 
Stale 

FOaNa 

Oorkel 
No. 

1. 

A.  Eda  Gordon; 

BPH-870514MB... 

89-123 

Attuquerque,  NM. 

B.  Souttwvest 

BPED- 

Educational  Media 

S70515MA. 

Foundation  o( 

Tews,  Inc.; 

Alxjquerque,  NM. 

C.  Enchanted 

BPH-870515MO... 

Broadcasting,  Inc.; 

Albuquerque.  NM. 

0.  Radw  Properly 

BPH-e7051SMM... 

Ventures; 

Albuquerque,  NM. 

E  Bernalillo 

BPH-870515MY... 

Communicationt, 

Inc.;  AKxiquerque, 

NM. 

F.  Radn  New  Mexico; 

BPH-«70515NA„.. 

Albuquerque.  NM. 

G.  New  Mexico/ 

BPH-e70515NR... 

Capitol 

Communications, 

Ltd.;  Albuquerque, 

NM. 

H.  ALBU-O 

BPH^70515NT_ 

Broadcastms.  Ltd., 

Albuquerque,  NM 

1.  Bradley 

BPH-870515NW... 

Broadcasting  Ltd.; 

Atouquerque.  NM. 

J.  AtMjquerque 

BPH-670515NZ 

Albuquerque,  NM. 

Issue  Heading  and  Applicant(s) 

1.  City  coverage  A.  B.  C,  D.  E  F,  G.  L  | 

2.  Financial  G 

3.  (See  appendix)  ] 

4.  (see  appendix)  J 

5.  (see  appendix)  | 

6.  (see  appendix)  | 

7.  Air  hazard  F.  J 

8.  Comparative  All  applicants 

9.  Ultimate  All  applicants 


Applicant.  City,  and 
Stale 

File  No. 

MM 

Oockal 

Na 

II. 
A.PftS 

BPH-8M107MW. 
BPH-880107NO 

69-121 

BroadcastMig,  Inc.; 
Athol,  MA. 
B.  Jacksorv-Neuhoff 

PartnerstMp,  Athol. 
MA. 

Issue  Heading  and  Applicant(sf 

1.  Air  hazard.  B 

2.  Comparative,  A  &  B 

3.  Ultimate.  A  ft  B 


25342 
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Appfcant  Oly, 
SUta 


M. 

A.KanM 
unviM  I'Bnnvrtnip, 
Manhattan,  KS. 

B.  UMaAppla 
ProadcailmQ. 
KS. 


FIcNo. 


BPH-a71K»MA. 


BPM-en 


Docfcal 
Na 


89-122 


JMI 


lasue  Heading  and  Appiicantfs/ 

1.  (Se«  appendix),  A 

2.  (see  appendix).  A 

3.  (see  appendix).  A 

4.  (see  appendix),  A 

5.  Comparativ*.  Both 
ft.  Ultimate.  Both 

2.  Pursuant  to  Section  309(e)  of  the 
Comnunications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  Fed.  Reg.  19347.  May  29. 
1986.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  is 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HOO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW, 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
Larry  D.  Eads, 

Chief,  Audio  Services  Division.  Mass  Media 
Bureau. 

Appendix  I  (AHMiquerqua,  NM) 

3.  To  determine  whether  Sonrise 
Management  Services,  Inc.  is  an  undisclosed 
party-in-interest  to  the  application  of  | 
(Limited). 

4.  To  determine  whether  J's  (Limited) 
organizational  structure  is  a  sham;  and 

5.  To  determine  whether )  (Limited) 
violated  Section  1.65  of  the  Commission's 
rules,  and/or  lacked  candor,  by  failing  to 
report  the  designation  of  character  issues 
against  other  applicants  in  which  one  or  more 
of  its  partners  has  an  ownership  interest  and/ 
or  the  dismissal  of  such  ownership  Interest 
and/or  the  dismissal  of  such  applications 
with  unresolved  character  issues  pending. 

6.  To  determine,  from  the  evidence 
adduced  pursuant  to  issues  3  through  5 
above,  whether  |  (Limited]  possesses  the 


basic  qualificatioas  to  be  a  fctiae  of  tho 
facilities  sought  iMrein. 

Appendix  11  (Manhattan,  Kansas) 

1.  To  determine  whether  Sonrise 
Management  Services,  Inc.  is  an  undisclosed 
party-in-intefast  to  6m  appticatiaa  of  A 
(KBLP). 

2.  To  determine  whether  A's  (KBLFs) 
organizational  structure  is  a  sham. 

3.  To  determine  whether  A  (KBLP)  violated 
Section  1.63  of  the  Commission's  rales,  and/ 
or  lacked  candor,  by  failing  to  report  the 
designation  of  character  issues  against  other 
applicants  in  which  one  or  aiore  of  its 
partners  has  an  ownership  interest  and/or 
the  dismissal  ol  socb  ownership  interest  and/ 
or  the  dismissal  of  sod)  applications  with 
unresolved  character  issue  pending. 

4.  To  determine,  from  the  evidence 
adduced  pursuant  to  issues  1  through  3 
above,  whether  a  (KBLP)  possesses  the  basic 
qualiflcations  to  be  a  licensee  of  the  facilities 
sought  herein. 

(FR  Doc.  89-14050  Filed  6-13-88;  &45  am) 
mjjita  cooc  ^»^a-*%-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

CompHflfiM  Willi  Section  507  of  ttw 
Competitive  Equalty  Banking  Act  of 
1987 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Notice. 

summary:  The  Federal  Deposit 

Insurance  Corporation  hereby  gives 
notice  of  compliance  with  section  507  of 
the  Competitive  Equ£dity  Banking  Act  of 
1987.  which  requires  that  the  FDIC  fully 
consider  the  adverse  econonuc  impact 
on  local  communities  of  its  actions 
taken  dioring  the  administration  and 
liquidation  of  loans  of  a  closed  bank, 
and  that  the  FDIC  adopt  and  publish 
procedures  and  guidelines  to  minimize 
such  adverse  economic  effects. 
FOR  FURTHER  INFORMATION  CONTACT. 
Steven  A.  Seelig.  Associate  Director, 
Division  of  Liquidation,  Federal  Deposit 
Insurance  Corporation.  550 17th  Street 
NW..  Washington,  DC  20429.  (202)  898- 
7371. 

SUPPLEMENTARY  INFORMATION: 

Compliance  With  Section  507  of  the 
Competitive  EquaBty  Banking  Act 

On  August  la  1987  i^sidenl  Reagan 
signed  the  Competitive  Equality  Banking 
Act  of  1987.  Section  507  of  the  Act 
amends  section  11  of  the  Federal 
Deposit  Insurance  Act  by  adding  to  it 
Subsection  J.  This  new  subsection 
requires  the  FDIC  to  consider  the 
adverse  economic  impact  of  its  actions 
on  local  commanities  including 
businesses  and  farms,  during  the 


administration  and  liquidation  of  loans 
of  a  closed  bank. 

Section  507f3J  of  the  statute  requires 
the  FDIC  to  adopt  guidelines  to 
minimize  the  adverse  economic  effects 
caused  by  its  actions.  Specifically,  the 
Corporation  is  requested  to  consider 
actions  including  the  release  of  proceeds 
from  the  sale  of  prodncts  for  living  and 
business  expenses  and  the  shortening  of 
the  decision  making  process  for  the 
acceptance  of  settlement  offers 
contingent  upon  third  party  financing. 
The  Division's  policies  and  guidelines  as 
contained  in  its  Delegation  of  Authority 
and  the  Credit  and  Agricultural  Manuals 
address  these  concerns.  Specifically, 
Bank  Liquidation  Specialists  are 
directed  to  refer  to  the  following: 

1.  Release  of  Proceeds  (LCS.!, 
Agricultural  Manual).  This  Section 
governs  FDIC  policies  permitting  the 
Release  of  Proceeds  resulting  from  the 
sale  of  livestock  or  crops  and  permits 
release  of  such  proceeds  when  it  is  in 
the  interest  of  the  Corporation,  either  in 
protecting  the  ongoing  business  or  the 
FDlC's  collateral  position.  Additionally, 
releases  of  proceeds  for  living  expenses 
may  be  considered  when  loans  remain 
secured.  This  section  provides  the 
relevant  information  necessary  to  make 
these  decisions  as  well  as  providing  an 
expedited  format  to  assure  quick 
approval.  In  those  situations  when  time 
is  of  the  essence,  verbal  approval 
received  from  the  Regional  Office  is 
allowed. 

2.  Borrower  Requests  for  AddiUona/ 
Funding  (LC6.1,  Agricultural  Manual). 
While  there  are  few  instances  in  which 
the  FDIC  will  advance  money  for 
anything  other  than  the  protection  of 
collateral,  this  section  provides 
alternatives  to  advancing  funds  which 
apply  to  agriculture  and  other  lousiness 
situations.  Assisting  the  borrower  in 
securing  advances  from  another 
nnancial  institution  is  one  such 
alternative.  Additionally,  in  the  event  of 
an  Emergency  Crop  Advance  Request, 
emergency  case  forms  are  provided  to 
facilitate  analysis  and  achieve 
expedited  approvals. 

3.  Delegations  of  Authority  (Appendix 
A  of  the  Credit  Manual  and  I.C.7.1  of  the 
Agricultural  Manual).  The  FDIC's  Board 
of  Directors  amended  its  Delegations  of 
Authority  to  enable  the  Division  of 
Liquidation  to  more  quickly  reach 
decisions  regarding  credit  matters  and 
to  reduce  the  number  of  decisions  in  the 
field  which  require  either  Washington  or 
Regional  Office  approval.  Additionally, 
provisions  have  been  made  for  Regional 
Ofnces  to  provide  furher  delegations  to 
each  Field  Site.  These  delegations  have 
enhanced  the  ability  of  Bank  Liquidation 


Specialists  and  liquidation  site  staffs  to 
obtain  the  necessary  approvals  for  all 
credit  actions  in  a  timely  fashion. 

Copies  of  The  Division  of 
Liquidation's  Delegations  of  Authority. 
Credit  Manual  and  Agricultural  Manual 
are  available  upon  request  at  the 
following  location:  Federal  Deposit 
Insurance  Corporation.  O^ice  of  the 
Executive  Secretary,  550  17th  Street 
NW.,  Washington,  DC  20429. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  DC,  this  6th  day  of 
lune  1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  89-14074  Filed  6-13-89;  8:45  am] 

BILUNG  CODE  S714-0t-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-829-ORI 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Louisiaiui 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-829-DR),  dated  May 
20, 1989,  and  related  determinations. 

DATES:  June  8, 1989, 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Louisiana,  dated  May  20. 
1989.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  20. 1989: 

The  parishes  of  Acadia,  East  Feliciana, 
Franklin,  Grant,  LaSalle.  Madison,  St.  Landry, 
and  Vermillion  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

George  H.  OrrelL 

Acting  Associate  Director.  Stale  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  89-14126  Filed  6-13-89;  8:45  am] 

BUXINQ  CODE  e71«-02-M 


(FEMA-S30-0R] 

Major  Disaster  and  Related 
Determinations;  Maine 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
830^RJ.  dated  June  7, 1989,  and  related 
determinations. 

DATES:  June  7. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  June  7. 1989.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-268.  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  caused  by 
severe  storms  and  flooding  on  May  5-13. 
1989,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
Public  Law  93-28a  as  amended  by  Public 
Law  100-707. 1,  therefore,  declare  that  such  a 
major  disaster  exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L  93-288.  as 
amended  by  Pub.  L  100-707,  for  Public 
Assistance  will  \x  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Albert  A.  Gammal,  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Offlcer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster. 


The  counties  of  Androscoggin, 
Cuml>erland.  Franklin,  and  Oxford  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

lulius  W.  Becton.  |r.. 

Director.  Federal  Emergency  Management 
Agency. 

[FR  Doc.  89-14127  Filed  6-13-89;  8:45  am] 
BoxiNQ  cooc  arift-si-M 


IFEMA-82S-OR] 

AmeiHlment  to  Notice  of  a  Major 
Disaster  Declaration;  Texas 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-828-DR).  dated  May  19, 
1989,  and  related  determinations. 
DATE:  June  8. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  May  19. 
1969.  is  hereby  amended  to  add  Public 
Assistance  in  the  following  areas 
determined  to  have  been  adversely 
affected  by  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  19. 1989: 

The  counties  of  Angelina,  Bell.  Collin. 
Cooke.  Dallas.  Ellis.  Fannin.  Grayson, 
Hardin,  Harris,  Henderson.  Hill,  Hood. 
Jasper.  Johnson,  Kaufman,  Liberty, 
McLennan.  Montague,  Montgomery. 
Nacogdoches,  Navarro,  Newton.  Orange.  Palo 
Pinto,  Parker,  Polk.  Rusk.  Sabine.  Smith. 
Tarrant,  Upshur,  Williamson,  and  Wise  for 
Public  Assistance. 
George  H.  OrraU. 

Acting  Associate  Director.  State  and  Local 
Programs  and  Support  Federal  Emergency 
Management  Agency. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516.  Disaster  Assistance.) 

(FR  Doc.  89-14128  Filed  6-13-89;  8:45  amj 

BtUJNQ  cooc  (71»m2-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenl(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
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Maritime  Commission.  TIOO  L  Street. 
NW..  Room  1032S.  Interested  partiet 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Ragiatar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  Title 
4S  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pendUng 
agreement. 

Agreement  No.:  224-2(0180-001 
Title:  Jackson  County  Port  Authority 

Terminal  Agreement 
Parties:  ]ackson  County  Port  Authority 
Board  of  Supervisors  of  Jackson 
County  (County).  Ryan- Walsh.  Inc. 
(RW) 
Synopsis:  The  Agreement  amends  the 
basic  agreement  (224-200180)  to 
specify  that  any  amendments  to 
rentals  negotiated  shall  not  be  made  a 
permanent  part  of  the  Agreement  until 
approved  by  the  Commission.  The 
basic  agreement  provides  for  RWt 
lease  of  County's  Terminals  G  and  H 
at  the  Port  of  Pascagoula. 

By  Order  of  the  Federal  Maritune 

Commission. 
Dated  )une  8. 1968. 

loseph  C  Polkint. 

Secretary. 

[FR  Doc.  89-14079  Fled  9-1  »-M;  9:4$  am) 
■HjUNa  OODC  cns-«t.«t 


FEDERAL  RESERVE  SYSTEM 
Agenqr  Pornw  Undar  Ravtow 

June  7. 1909. 

Background 

On  June  15. 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  19ea  as  per  CFR 
1320.9,  "to  approve  of  and  asaigD  OMB 
control  numbers  of  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  in9trument(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  wMch  is  being 
handled  under  this  delegated  authority. 


has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  coounents  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
atuhority. 

date:  Comments  must  be  received 
within  ten  calendar  days  of  the  date  of 
publication  in  the  Federal  Re^ster. 
ADORtSS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  should  be 
addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.  except  as 
provided  in  section  261(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  Officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affaks, 
Office  of  Management  and  Budget,  New 
Executive  OfBce  Building,  Room  3208, 
Washington.  DC  20503. 
FOfi  nmTHEn  wformation  contact: 
A  copy  of  the  request  for  clearance 
(SF83).  supporting  statement  and  other 
documents  that  will  be  placed  into 
OMB's  pubhc  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551  (202-452-3822). 

Proposal  to  Approve  Undat  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Report: 

Report  title:  196B  Survey  of  Consumer 

Finances 
Agency  form  aumber  FR  3050 
OMB  Docket  number  7100-0243 
Frequency:  One-time 
Reporters:  Sample  of  households 

nationwide 
Annual  reporting  hours:  3600 
Estimated  average  time  per  response:  80 

minutes 
Number  of  respondents:  2700 

Small  businesses  are  not  affected. 

General  Deecriptioa  at  Report 

This  information  collection  is 
voluntary  (12  U.S.C.  225a,  1828(c).  1842 
and  1843).  No  problem  of  confidentiality 
arises  since  names  and  other 
characteristics  that  would  permit 


personal  identification  of  respondents 
will  not  be  provided  to  survey  sponsors. 

This  survey  will  collect  data  on  the 
assets,  debts,  income,  work  history, 
pension  rights,  nse  of  financial  services, 
and  attitudes  of  a  sample  of  U.S. 
households.  It  will  consist  of  in-pereson 
interviews  from  a  sample  of 
approximately  2700  househotds. 

Board  of  Governors  of  ttie  FMeral  Reserve 
System.  June  7, 1989. 
William  W.  WOm, 
Secretary  oftheBoard. 
(FR  Doc.  89-14097  Filed  S-13-89;  8:45  am) 
siujNa< 


Agency  Fomw  Under  Review 

June  8, 1989. 

BackgioufMi 

On  June  15. 1984.  the  Office  of 
Management  and  Budget  (CA4B) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
official  OMB  inventcMry  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  woricing  days  of  the  date 
of  publk:ation  in  the  Federal  Register. 

AOORCSS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW.,  Washington,  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  pijn.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.  except  as 
provided  in  section  281(a)  of  the  Board's 
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Rules  Regarding  AvailabiKty  of 
Information,  12  CFR  281.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  MVORMATION  CONTACT. 

A  copy  of  the  request  for  clearance  (SF 
83),  supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20651  (202-452-3822). 

Proposal  to  Approve  Unfler  OMB 
Delegated  Authority  the  Extension, 
Without  Revisitm,  of  the  FoUowiog 
Report 

Report  title:  Government  Securities 
Dealers  Reports 

Agency  form  number  FR  2004  a,  b,  c, 
andd 

OMB  Docket  nuntber  7100-0003 

Frequency:  Weekly,  Daily,  Semi- 
monthly 

Reporters:  Primary  dealers  in  U.S. 
government  securities 

Annual  reporting  hours:  33.472 

Estimated  average  hours  per  response: 
1.10  to  1.33 

Estimated  number  of  respondents:  43 
Small  businesses  are  not  affected. 

Gmieral  Description  of  Report 

This  information  collection  is 
voluntary  (12  U.S.C.  248(a)(2)  and  353- 
359(a))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

This  group  of  reports  submitted  by 
Government  Securities  Dealers  are  used 
to  collect  daily  positions,  daily 
transactions,  weekly  financings  and 
semi-monthly  futures,  forwards,  and 
options  data  from  the  primary  dealers  in 
U.S.  Treasury  Securities.  The  data  are 
used  to  assist  in  the  appraisal  of  the 
financial  health  of  reporting  dealers,  the 
soundness  of  their  trading  practices,  and 
the  adequacy  of  their  market-making  in 
all  segments  of  the  market. 

Board  of  Governors  of  ttie  Federal  Reserve 
System,  )une  8, 1989. 
WiUiun  W.  WUrn, 
Secretory  of  the  Board. 
|FR  Doc.  S9-14098  Filed  6-13-89:  8:45  am) 
SHXINQ  COBS  ta40-«Vlt 


Roger  L.  Siagart  at  aL;  Ctwngc  in  Banli 
Control  Noticaa;  AcqtrisRiona  of 
Stiaraa  of  Banics  or  Bank  HokJirig 
Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.G  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817()){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofiices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  28, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Roger  L  Siegert,  Plymouth, 
Wisconsin,  and  Barbara  A.  Siegert, 
Plymouth,  Wisconsin;  to  increase  their 
percent  of  the  ownership  to  15.63 
percent  of  Eastern  Wisconsin 
Bancshares,  Howards  Grove, 
Wisconsin,  as  a  result  of  a  stock 
redemption,  and  thereby  indirectly 
acquire  State  Bank  of  Howards  Grove, 
Howards  Grove,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Rick  L  Caruthers,  Cherokee, 
Oklahoma;  to  acquire  12.10  percent; 
Orvel  H.  Fellers,  Byron,  Oklahoma: 
Ronald  R.  Hadwiger,  Cherokee, 
Oklahoma;  Larry  Hammer.  Cherokee, 
Oklahoma;  Lyie  Hawkins,  Cherokee, 
Oklahoma;  Earl  W.  Morgan,  Cherokee, 
Oklahoma;  and  Ray  N.  Smith,  Byron, 
Oklahoma;  to  each  acquire  an  additional 
1.44  percent  of  the  voting  shares  of 
Farmers  Exchange  Bancorporation,  Inc.. 
Cherokee,  Oklahoma,  for  a  total  of  12.10 
percent,  and  thereby  indirectly  acquire 
Farmers  Exchange  Bank.  Cherokee. 
Oklahma. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

I.Joseph  A.  Burke,  Orange,  Texas;  to 
acquire  11.98  percent;  Peter  F.  Cloeren, 
Jr.,  Orange,  Texas;  to  acquire  7.98 
percent;  Anton  Dal  Sasso,  Orange, 
Texas;  to  acquire  7.98  percent;  Michael 
M.  Lucia,  Jr.,  Orange,  "Texas;  to  acquire 
7.98  percent;  Mary  Lou  Mott,  Beaumont, 


Texas;  to  acquire  15.97  percent;  Lew  C 
ShefTler,  Orange,  Texas;  to  acquire  758 
percent;  William  P.  Sterling,  Jr..  Orange, 
Texas:  to  acquire  7.98  percent;  Cirios 
Ray  Vacek,  Orange.  Texas;  to  acquire 
11.98  percent;  and  Eari  C  Wright,  Jr., 
Orange,  Texas:  to  acquire  11.98  percent 
of  the  voting  shares  of  Unicorp 
Bancshares-Texas,  Inc.,  Orange,  Texas, 
and  thereby  indirectly  acquire 
Orangebank,  Orange,  Texas. 

2.  Charles  R.  Wiggins.  Liberty,  Texas; 
to  acquire  29.19  percent;  and  Hillary  G. 
Wiggins,  Liberty,  Texas,  to  acquire  29.19 
percent  of  the  voting  shares  of  First 
Liberty  National  Bancshares,  Inc., 
Liberty,  Texas,  and  thereby  indirectly 
acquire  First  Liberty  National  Bank. 
Libierty,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Capital  City  Bank  Profit  Sharing 
Plan,  Salt  Lake  City,  Utah;  to  acquire 
15.-9  percent  of  the  voting  shares  of 
Capital  Bancorp.  Salt  Lake  City,  Utah, 
and  thereby  indirectly  acquire  Capital 
Bank,  Salt  Lake  City.  Utah. 

Board  of  Governors  of  die  Federal  Reserve 
System.  |une  8, 1989. 
lennifer  |.  lohnsoa, 
A  ssocialtt  Secretary  of  the  Board. 
(FR  Doc.  89-14099  Filed  6-13-89:  a-45  am| 
saxiiM  cooc  ttis-evM 


Somerset  Banksltarea,  Inc.,  at  aL; 
Fomationa  off)  Ac<|iitsHiowa  liy,  and 
Margera  of  Bank  Homng  Coiapaniaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.G  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentabon  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specincally 
any  questions  of  fact  that  are  in  dispute 
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and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  recived  not  later  than  July  5, 
1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Somerset  Bankshares.  Inc., 
Somerville.  Massachusetts,  to  acquire 
100  percent  of  the  voting  shares  of 
Central  Co-operative  Bank.  Somerville. 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Minonk  Bancshares,  Inc.,  Minonk. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Group,  Inc.. 
Toluca,  Illinois,  and  thereby  indirectly 
acquire  The  Citizens  National  Bank  of 
Toluca.  Toluca,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Reelfoot  Bancshares.  Inc.,  Union 
City.  Tennessee:  to  acquire  at  least  82.99 
percent  of  the  voting  shares  of  Dixie 
Bancshares,  Inc.,  Dukedom.  Tennessee, 
and  thereby  indirectly  acquire  Dukedom 
Banlc  Dukedom.  Tennessee,  which 
engages  in  the  sale,  as  agent,  of  credit 
related  insurance  sold  in  connection 
with  extensions  of  credit  made  by  the 
bank. 

2.  Reelfoot  Bancshares,  Inc.,  Union 
City.  Tennessee;  to  acquire  100  percent 
of  the  voting  shares  of  Fulton 
Bancshares.  Inc..  Fulton.  Kentucky,  and 
thereby  indirectly  acquire  Fulton  Bank. 
Fulton,  Kentucky,  which  engages  in  the 
sale,  as  agent,  of  credit  related 
insurance  sold  in  connection  with 
extensions  of  credit  made  by  the  bank. 

D.  Fedreal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  First  Universal  Bancorporation. 
Inc.,  Aurora,  Colorado;  to  merge  with 
Pioneer  Bancorporation,  Inc.,  Denver, 
Colorado,  and  thereby  indirectly  acquire 
City  Center  National  Bank,  Denver. 
Colorado,  which  engages  in  the  sale  of 
credit-related  life  and  accident  and 
health  insurance  only.  Comments  on  this 
application  must  be  received  by  June  30, 
19891 

2.  Fourth  Financial  Corporation, 
Wichita,  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  Exchange 
Holding.  Inc.,  El  Dorado,  Kansas,  and 
thereby  indirectly  acquire  The  First 
National  Bank  and  Trust  Company.  El 
Dorado.  Kansas,  which  engages  in  the 
sale  of  credit-related  life  and  accident 


and  health  insurance  only,  except  the 
bank's  branch  offlce  in  Bums,  Kansas,  a 
town  with  a  population  of  less  than 
5.000  sells  general  lines  of  insurance. 
Comments  on  this  application  must  be 
received  by  June  23, 1989! 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California,  and  Seafirst 
Corporation.  Seattle,  Washington;  to 
acquire  American  Savings  Financial 
Corporation,  Tacoma,  Washington,  and 
thereby  indirectly  acquire  American 
Savings  Bank,  Tacoma,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  a  1989. 

lennifef  |.  lohnson. 

Associate  Secretary  of  the  Board. 

(PR  Doc.  89-14100  Filed  6-13-89:  8:45  am) 

mxMO  cooc  «w-«i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Anti-Orug  AtMJse  Act  of  1988; 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate,  all 
the  authorities  vested  in  the  Secretary 
under  Title  II,  Section  2071  and  2073  and 
Title  III.  Section  3521  of  the  Anti-Drug 
Abuse  Act  of  1988,  Public  Law  100-690. 
as  amended  hereafter.  This  delegation 
excludes  the  authority  to  promulgate 
regulations  and  to  submit  reports  to 
Congress. 

This  delegation  became  effective  upon 
the  date  of  signature.  In  addition,  I 
hereby  afflrm  and  ratify  any  actions 
taken  by  the  Assistant  Secretary  for 
Health  and  his  subordinates  which 
involved  the  exercise  of  the  delegated 
authorities  prior  to  the  effective  date  of 
delegation. 

Date:  May  za  1989. 
Louis  W.  Sullivan. 

Secretary. 

|FR  Doc.  89-14062  Filed  6-13-89;  8:45  am) 

BILUNO  cooc  41W-M-M 


Food  and  Drug  Administration 
IDocliet  No.  660-0347] 

FDA  Access  to  Results  of  Quality 
Assurance  Program  Audits  and 
Inspections;  Compliance  Policy  Guide; 
Availability 

agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Compliance  Policy  Guide 
(CPG)  7151.02.  "FDA  Access  to  Results 
of  Quality  Assurance  Ih-ogram  Audits 
and  Inspections."  The  CPG  has  been 
revised  to  clarify  that  FDA  will  not     , 
review  or  copy  reports  and  records  that 
result  from  audits  and  inspections 
conducted  under  a  written  quality 
assurance  program.  The  CPG  further 
clarifies  that  FDA  will  continue  to 
review  and  copy  records  and  reports 
related  to  quality  control  investigations 
of  product  failures  and  manufacturing 
errors. 

ADORES8ES:  Submit  written  requests  for 
single  copies  to  CPG  7151.02  to  the 
Division  of  Compliance  Policy  (HFC- 
230).  Food  and  Drug  Administration,  Rm. 
12A-55.  5600  Fishers  Lane.  Rockville, 
MD  20857.  Requests  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  the  division  in 
processing  your  requests.  CPG  7151.02  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Lepore.  Division  of  Compliance 
Policy  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2390. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  24, 1989  (54 
FR  12285),  FDA  announced  a  revision  of 
CPG  7151.02.  "Inspeclional  Authority; 
Access  to  Results  of  Internal  Quality 
Assurance  Audits."  The  CPG  was 
revised  to  clarify  the  agency's  policy 
regarding  inspection  or  copying  of 
reports  and  records  related  to  audits 
performed  in  accordance  with  a  written 
quality  assurance  program. 

Subsequent  to  the  revision  announced 
on  March  24. 1989.  FDA  received 
requests  for  clarification  regarding  the 
intent  and  applicability  of  the  policy.  In 
response  to  the  requests.  FDA 
conducted  a  comprehensive  review  of 
the  policy  and  determined  that,  to 
assure  consistent  interpretation,  further 
revision  was  necessary.  Thus,  CPG 
7151.02  was  retitled,  "FDA  Access  to 
Results  of  Quality  Assurance  Program 
Audits  and  Inspections"  and  was 
revised  to  express  the  following  policy; 

FDA  will  not  review  or  copy  reports 
and  records  that  result  from  audits  and 
inspection.s  of  a  written  quality 
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assurance  program.  Inchiding  written 
status  reports  required  by  21  CFR 
58.35(b)(4)  and  audits  conducted  under 
21  CFR  820.20(b).  This  policy  applies  to 
any  regulated  entity  which  has  a  written 
quality  assurance  program  that  proivides 
for  periodic  audits  or  inspections. 

FDA  may  seek  written  certification 
that  such  aduits  and  inspections  have 
been  implemented,  performed,  and 
documented  and  that  any  required 
corrective  action  has  been  taken. 
District  personnel  have  been  advised  to 
consult  with  the  appropriate 
headquarters  office  prior  to  seeking 
written  certification. 

In  addition,  IDA  may  seek  access  to 
reports  and  records  of  such  audits  and 
inspections  during  a  "directed"  or  "for- 
cause"  inspection  of  a  sponsor  at 
monitor  of  a  clinical  investigation, 
during  litigation  (under  applicable 
procedural  rules),  or  by  an  inspection 
warrant  where  access  to  records  is 
authorized  by  statute. 

FDA  will  continue  to  review  and  copy 
records  and  reports  related  to  quality 
control  investigations  of  product  failures 
and  manufacturing  errors. 

This  notice  is  issued  under  21  CFR 
1085. 

Dated:  June  5. 1989. 
(ohn  M.  Taylot, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Dog.  89-14094  Filed  6-13-89;  8:45  am] 

BNJJNO  cooc  4160-01-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Meeting 

Notice  is  hereby  given  to  amend  the 
meeting  of  the  Acrylonitrile  Study 
Advisory  Panel  which  was  published  in 
the  Federal  Register  (54  FR  12884)  on 
March  28. 1989. 

The  meeting  of  this  Panel  originally 
scheduled  for  June  8, 1989  is  now  being 
re-scheduled  for  June  28, 1989, 
Conference  Room  H,  Executive  Plaza 
North,  6130  Executive  Blvd.,  Rockville. 
Maryland  20892.  The  meeting  will  be 
open  from  10  a.m.  to  adjournment  for 
discussion  and  review  of  the  study 
progress.  Attendance  by  the  public  will 
be  limited  to  space  avail^ible. 

Dale:  June  a  1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Dor..  89-14051  Filed  6-13-89:  8:45  am) 

BtUING  COOE  414Q-91-M 


National  Digestive  Diseases  Advisory 
Board  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  }uly  24, 1969.  from  8:00  a.m.  to 
approximately  5  p.m.  at  the  Crystal  City 
Marriott,  1990  Je^erson  Davis  Highway. 
Arlington,  Virginia  22032.  The  meeting, 
which  will  be  open  to  the  public,  is 
being  held  to  discuss  the  Board's 
activities  and  to  continue  evaluation  of 
the  implementation  of  the  long-range 
digestive  diseases  plan.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Mr.  Raymond  M.  Kuehne.  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board,  1801  Rock\  ille  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  June  7, 1989. 
Betty  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  89-14052  Filed  6-13-89;  8:45  smj 
BUXING  cooc  4M«-0V-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ES-970-09-4120-04;  ALES  39970 

Invitation,  Coal  Exploration  License; 
Aial>ama 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Invitation/Coal 

Exploration  License. 

SUMMARY:  Any  and  all  persons  are 
invited  to  participate  in  the  exploration 
plan  for  proposed  Coal  Exploration 
License  ALES  39970. 
ADDRESS:  The  license  application  is 
available  for  inspection  nt  ^he  Bureau  of 
Land  Management,  Eastern  States 
Office.  350  South  Pickett  Street. 
Alexandria,  Virginia  22304. 
FOR  FURTHER  INFORMATION  CONTACT. 
Any  person  seeking  to  participate  in  this 
exploration  plan  should  notify  Ivy 
Garcia  at  the  above  Bureau  of  Land 
Management  office  and  the  applicant 
listed  below  in  writing  within  30  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

StiPPLEMENTARV  INFORMATION:  License 
Application  ALES  39979  was  R!ed  by 
Chevron  U.S.A.  Inc..  8400  South  Fiddlers 
Green  Circle,  Englewood,  Colorado 


80111.  for  the  following  lands  in  Fayette 
County,  Alabama: 

T.  16  S..  R.  10  W..  Huntsville  Meridian 
Sec.  14:  SViNEV*.  SE'/4NWV4.  NEViSWV*, 

EVzNW%SW%.  WHNW^SWMi.  S^ 

SWVi,  N%SEV«; 
Sec.  15:  NEVi^^; 
Sec.  21:  NE%.  N£V;>SWV4.  SE'A: 
Sec.  22:  SWy4NE  V  NEViNWV,.  SViNW^4. 

N'/zSW'A.  SWV4SWMI.  WViSESi,  8EV« 

SE',4.  S'/iNE'/4SEV4.  less  and  except  a  1 

acre  cemetery  tract.  NWV4NE%SE%, 

S'.tiNE'AN'EViSE'A; 
Sec.  23:  NWV4,  less  and  except  a  2  acre 

trdrt  in  the  SWV4  comer  SW%SW%: 
Sec.  2e:NWViNWV4: 
Sec.  27:  SViNEV4.  WyiNWVi.  SESNW  Vi; 
Sea28:E>^NEy«. 
Total  Acres:  1.71Z  more  or  less. 
Terry  L.  Plummer, 
Acting  State  Director. 
(FP  Doc  89-14108  Filed  6-13-89:  8:45  am] 

■HJJN6  cooc  4l10-Si-« 


fOR110-«310-11  OR910-OPS-240I 

Medford  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  99-463  that  a  meeting  of  the 
Bureau  of  Land  Management.  Medford 
District  Advisory  Council  will  be  held 
July  6. 1969. 

On  July  6,  the  meeting  will  begin  at 
9:00  a.m.,  in  the  Oregon  Room  of  the 
Bureau  of  Land  Management  Office  at 
3040  Biddle  Road,  Medford,  Oregon.  The 
agenda  for  the  meeting  will  include: 

Effect  of  the  Northern  Spotted  Owl 
issue  on  the  availability  of  timber  on  the 
Medford  District. 

Persons  interested  in  making  oral 
statements  during  the  Council  meeting, 
may  do  so  following  conclusion  of  the 
Council's  other  agenda  items,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration. 

Anyone  wishing  to  make  an  oral 
statement  at  the  Council  meeting  must 
notify  the  District  Manager,  Bureau  of 
Land  Management^  3040  Biddle  Road. 
Medford.  Oregon  97504,  by  close  of 
business  July  5. 1989.  Depending  on  the 
number  of  persons  wishhig  to  make  oral 
statements,  a  jjer-person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dute  signed:  June  2. 1988. 
David  A.  Joaas, 

District  Manager. 

|FR  Doc.  89-14119  Filed  8-13-89;  845  am|  ' 
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IOR-100-44-6310-02;  QP9-244) 

RoMburg  IMstiict  Advisory  Council; 
Meeting 

AOCNCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  District  Advisory  Council 
for  the  Bureau  of  Land  Management, 
Roseburg  District  will  meet  July  18, 1989. 
beginning  at  10:00  a.m.  in  the  Roseburg 
District  OfTice  Auditorium.  The  agenda 
will  cover  election  of  officers, 
orientation  of  new  members,  progress  on 
the  Resource  Management  Plan  for  the 
'90s.  the  North  Umpqua  Trail,  Wild  and 
Scenic  status  for  the  North  Umpqua 
River,  inmate  work  projects,  FY  90 
Timber  Sale  Plan,  and  an  update  on  the 
spotted  owl. 

ADDRESS:  Bureau  of  Land  Management. 
Roseburg  District  OfHce.  777  NW 
Garden  Valley  Blvd..  Roseburg,  OR 
97470. 

FOR  FURTHER  INFORMATION  CONTACT 
Mel  Ingeroi,  Public  Affairs  Specialist. 
Roseburg  District.  (503)  672^4491.  Ext. 
245. 

SUPPLEMENTARY  INFORMATION:  An 

opportunity  for  interested  persons  to 
make  oral  statements  before  the  Council 
will  be  provided  at  1  p.m.  Written 
statements  for  the  Council  can  be 
mailed  to  the  District  Manager  prior  to 
the  meeting  or  presented  to  the  Council 
during  the  meeting.  Within  30  days  after 
the  meeting,  summary  minutes  will  be 
prepared  for  distribution  and  be 
available  for  public  inspection  at  the 
District  Office. 

M.D.  Barg. 

District  Manager. 

Date:  |une  7. 1909. 

(FR  Doc.  89-14077  Filed  6-13-89: 8:45  ain|     . 
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I WY-920-09-41 1 1-1S;  WYW66103) 

Notice  Of  Proposed  Reinstatement  of 
Tenninated  OU  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.L. 
97-451,  96  Stat.  2462-2486,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYWeoiOS  for  lands  in  Hot 
Springs  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  htim  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at  . 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%^  percent, 
respectively. 


The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Fedeial  Regiater  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW66103  effective  March  1, 
1989,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 

Supervisory  Land  Law  Examiner. 
(FR  Doc.  89-1411S  Filed  6-13-89;  8:45amJ. 
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(UT-M2-09-4212-19:  l>-6S(M1] 

Public  Lands,  and  Interest  in  Lands, 
Held  in  Trust  for  the  Confederated 
Tribes  of  the  Qoshute,  Indians 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction. 


I  This  notice  corrects  the 
IHiblic  Lands,  and  Interest  in  Lands. 
Held  in  Trust  for  the  Confederated 
Tribes  of  the  Goshute  Indians  previously 
published  in  the  May  4. 1989,  (Vol.  54 
No.  85  FR  19245)  Federal  Register.  The 
Notice  is  corrected  by  changing  the 
following  legal  description  to  read. 

T.  10  S..  R.  19  W.,  SLM 
Sec.  4.  SMcSWV4SEV4NW%. 

Ted  D.  Stephenson, 

Chief.  Branch  of  Land  and  Mineral  Operation. 
[FR  Doc.  8&-14075  Filed  6-13-89:  8:45  am) 

MLLWia  COOe  431»«0-M 

(NM-040-09-4120-101 

Kansas  Resource  Management  Plan 
(KS  RMP) 

agency:  Bureau  of  Land  Management, 
Interior.  Tulsa  District  Oklahoma. 
ACTION:  Notice  of  intent  to  prepare  an 
RMP,  invitation  for  public  involvement, 
notice  of  public  meetings  and  call  for 
coal,  other  minerals  and  resource 
information. 

summary:  The  Bureau  of  Land 
Management  (BLM).  Tulsa  District, 
Oklahoma  Resource  Area,  is  initiating 
preparation  of  a  Resource  Management 
Plan  (RMP)  and  Environmental  Impact 
Statement  (EIS)  for  BLM  managed 
Federal  lands  and  minerals  throughout 
the  State  of  Kansas.  Title  43  Code  of 
Federal  Regulations  (CFR)  1600  will  be 
followed  in  the  preparation  of  this  plan. 


The  public  is  invited  to  participate  in 
this  land  use  planning  effort  beginning 
with  the  identification  of  issues  and 
planning  criteria. 

Written  comments  or  suggested  issues 
and  planning  criteria  will  be  accepted 
until  July  26, 1989.  The  BLM  will  hold  a 
series  of  public  scoping  meetings  at 
which  time  oral  comments  and 
suggestions  will  be  accepted.  This 
Notice  is  also  to  solicit  coal  and  other 
resource  information  and  indications  of 
interest  and  needs  pursuant  to  43  CFH 
3420.1-2,  for  inclusion  in  the  Kansas 
RMP.  Coal  companies,  state  and  local 
governments,  and  the  general  public  are 
encouraged  to  submit  information  to  the 
BLM  to  assist  in  the  determinations  of 
coal  development  potential  and  possible 
conflicts  with  other  resources.  Where 
such  information  is  determined  to 
indicate  development  potential  for  an 
area,  the  area  may  be  included  in  the 
land  use  plan  for  further  consideration    ■ 
for  leasing. 

date:  Comments  relating  to  the 
indentification  of  issues  and  planning 
criteria,  and  to  this  call  for  coal  and 
other  resource  information  will  be 
accepted  until  July  26, 1989. 

ADDRESS:  Comments  and  requests  to  be 
included  on  the  mailing  list  should  be 
sent  to:  Paul  Tanner,  Area  Manager, 
Bureau  of  Land  Management.  Oklahoma 
Resource  Area.  200  NW  Fifth  Street, 
Room  548.  Oklahoma  City,  Oklahoma 
73102.  Proprietary  data  should  be 
identified  as  such  to  ensure 
confidentiality. 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  W.  Tanner,  Area  Manager,  or  Brian 
Mills,  RMP  Team  Leader.  Oklahoma 
Resource  Area.  (405)  231-5491.  or  FTS 
736-5491. 

SUPPLEMENTARY  INFORMATION:  The 

planning  area  for  the  Kansas  RMP  will 
include  all  BLM  managed  Federal 
surface  and  mineral  estate  within 
Kansas.  The  Federal  mineral  estate 
encompasses  over  744,000  acres  of  both 
split  estate  minerals  (Federal  minerals 
under  private  or  state  surface]  and 
minerals  under  other  Federal  surface 
management  agencies  lands,  (Not 
included  are  Federal  minerals  under  the 
U.S.  Forest  Service  managed  Cimarron 
National  Grassland). 

The  anticipated  issues  to  be 
addressed  by  this  RMP/EIS  effort 
include  oil  and  gas  leasing  and  the 
identification  of  areas  acceptable  for 
futher  consideration  for  coal  leasing. 

The  issue  of  leasing  the  Federal  oil 
and  gas  resource  will  include: 

1.  Determining  which  areas  will  be 
open  for  leasing  and  development 
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subject  to  standard  lease  terms  and 
conditions. 

2.  Determining  which  areas  will  be 
open  for  leasing  and  development 
subject  to  minor  constraints  such  as 
seasonal  restrictions,  (wildlife, 
recreation,  ect  *  *  *). 

3.  Determining  which  areas  will  be 
open  for  leasing  and  development 
subject  to  major  constraints  such  as  no- 
surface  occupancy  (NSO)  stipulations 
on  areas  larger  than  40  acres  in  size  or 
more  than  V*  mile  in  width. 

4.  Determining  which  areas  will  be 
closed  to  leasing.  The  development  of 
the  coal  resource  may  be  one  of  the 
issues  addressed  in  the  RMP.  The  BLM 
hopes  to  acquire  sufficient  information 
from  this  call,  as  well  as  from  its  own 
data  sources,  to  identify,  and  categorize 
areas  of  coal  development  potential 
within  the  planning  area.  Industry  and 
other  interested  parties  are  asked  to 
provide  any  information  that  will  be 
useful  in  meeting  the  requirements  of  the 
Federal  Coal  Management  Program 
defined  in  43  CFR  3420,  including 
application  of  the  coal  planning  screens 
and  future  activity  planning  such  as 
tract  delineation,  ranking  and  selection. 

Information  resulting  from  this  call 
may  be  utilized  in  the  application  of  the 
unsuitability  criteria  as  well  as 
formulation  of  other  resource  use 
screens. 

The  type  of  information  needed 
includes,  but  is  not  limited  to  the 
following: 

1.  Location: 

a.  Tracts  desired  by  mining  companies 
should  include  a  narrative  description 
with  areas  delineated  on  a  map  with  a 
scale  of  not  less  than  Vi  inch  to  the  mile. 

b.  Descriptions  of  both  public  and 
private  industry  coal  users  in  the 
general  region. 

2.  Quantity  needs  (tonnage,  dates)  for 
both  public  and  private  industry  coal 
users  and  coal  developers. 

3.  Quality  needs  (by  type  and  grade) 
for  end  users  of  the  coal. 

4.  Coal  reserve  drilling  data  which 
may  pertain  to  the  planning  area. 

5.  Information  relating  to  surface  and 
mineral  ownership: 

a.  Surface  owner  consents  previously 
granted,  whether  consent  is 
transferrable,  surface  owner  leases  with 
coal  companies. 

b.  Non-Federal,  or  fee  coal  ownership 
adjacent  to  Federal  tracts  currently 
leased  or  mined. 

6.  Other  resource  values  occurring 
within  the  planning  area  which  may 
conflict  with  coal  development: 

a.  Identify  the  resource  value,  location 
by  narrative  description  and  map  [Va. 
ipch  to  the  mile)  delineation. 


b.  State  the  reasons  the  particular 
resource  would  conflict  with  coal 
development. 

Any  individual,  business  entity,  or 
public  body  may  participate  in  this 
process  by  providing  coal  or  other 
resource  information  under  this  call. 

The  proposed  planning  criteria 
include: 

1.  All  proposed  actions  must  comply 
with  laws,  executive  orders,  and 
regulations. 

2.  For  each  proposed  action,  the 
resource  outputs  must  be  reasonable 
and  achievable  with  available 
technology. 

3.  All  proposed  actions  must 
recommend  resource  allocations  which 
are  in  accordance  with  the  principles  of 
multiple-use  and  sustained  yield. 

4.  AH  proposed  actions  must  evaluate 
and  consider  long  term  benefits  to  the 
public  in  relation  to  short  term  benefits. 

5.  All  proposed  actions  must  provide 
for  the  orderly  development  of  leasable 
minerals  while  containing 
environmental  impacts  to  a  minimum. 
These  planning  issues  and  criteria  are 
presented  for  public  comment  and  are 
subject  to  change  based  upon  such 
public  comment.  Comments  should  be 
received  by  July  26. 1989.  The  plarming 
team  will  seek  public  involvement 
throughout  the  planning  process.  Public 
scoping  meetings  to  gather  comments  on 
the  preliminary  issues  and  criteria  are 
scheduled  fon 

July  18, 1989,  3-5  p.m..  Diplomat  Room, 
Embassy  Suites  Hotel,  10601  Metcalf 
Road,  Overland  Park,  Kansas 
July  19. 1989,  3-5  p.m.,  Ramada  Inn,  1949 

North  9th  Street,  Saiina,  Kansas 
July  20, 1989,  3-5  p.m.,  Seville  Inn.  1400 
West  U.S.  Highway  54,  Pratt  Kansas 
Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Oklahoma  Resource 
Area  Office,  200  NW  5th  Street,  Room 
548,  Oklahoma  City,  Oklahoma  73102. 
Draft  and  fmal  RMP/EIS  documents  will 
be  available  upon  request 

Dated:  June  8. 1989. 
Larry  L.  Woodard, 

State  Director. 

[FR  Doc.  89-14078  Filed  6-13-89;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  Na  332-227] 

Amuial  Reports  on  the  Impact  of  the 
Caribbean  Basin  Economic  Reoovery 
Act  on  U.S.  Industries  and  Consumers 

aoency:  United  States  International 
Trade  Commission. 


action:  Notice  of  deadline  to  submit 
comments  in  connection  with  1988 
annual  report. 

DATE:  Comments  by  June  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Tuthill  (202-252-1268),  Trade 
Reports  Division,  Office  of  Economics, 
U.S.  International  Trade  Commission. 
Washington,  DC  20436. 

BACKGROUND:  Section  215(a)  of  the 
Caribbean  Basin  Economic  Recovery 
Act  (CBERA)  (19  U.S.C.  2704(a))  requires 
that  the  Commission  submit  annual 
reports  to  the  Congress  and  the 
President  of  the  impact  of  the  act.  The 
Commission  instituted  the  present 
investigation  under  section  332(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332{bJ)  on 
March  21, 1986,  for  the  purpose  of 
gathering  and  presenting  such 
information  through  1995.  Notice  of 
institution  of  the  investigation  and  the 
schedule  for  such  reports  was  published 
in  the  Federal  Register  of  May  14, 1986 
(51  FR  17678).  The  fourth  report, 
covering  calendar  year  1988,  is  to  be 
submitted  by  September  29. 1989. 

In  the  original  notice  of  investigation, 
it  was  announced  that  as  provided  in 
section  215(b)  of  the  CBERA.  the 
Commission  in  such  reports  is  required 
to  assess  the  actual  effect  of  the  act  on 
the  United  States  economy  generally  as 
well  as  on  appropriate  domestic 
industries  and  to  assess  the  probable 
future  effect  which  the  act  will  have  on 
the  United  States  economy  generally 
and  on  such  domestic  industries. 

WRrfTEN  submissions:  The  Commission 
does  not  plan  to  hold  a  public  hearing  in 
connection  with  the  fourth  annual 
report.  However,  interested  persons  arv 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  Hnancial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
June  30, 1909.  All  submissions  should  t>e 
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addressed  to  the  Secretary  of  the 
Commission  at  the  Commission's  office 
in  Washington.  DC. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
252-1609. 

By  order  o(  the  CommiMion. 

Issued.  |une  9. 1989. 
Kennstli  R.  Mason. 
Secretary. 
|FK  Doc.  a»-1414e  Filed  »-13-e»:  &45  am| 

HLUMQ  coot  7U»-«*-« 

|lnv.No.337-TA-2«91 

Certain  Concealed  Cabinet  Hinges  and 
Mounting  Plates;  Commission  Decision 
Not  To  Review  an  Initial  Determination 
Finding  Seven  Respondents  In  Default 

AQCNCV:  U.S.  International  Trade 

Commission. 

ACnON:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (10) 
(Order  No.  32)  issued  by  the  presiding 
administrative  law  judge  (AL|)  finding 
seven  respondents  in  default  in  the 
above-captioned  investigation. 
AOORESSCS:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington.  DC  20436. 
telephone  202-252-1000. 
FOM  rURTHER  INfORMATION  CONTACT. 
Calvin  Cobb,  Esq..  Office  of  the  General 
Counsel  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
252-1103. 

Hearing  impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
252-18ia 

SUPPLEMENTARY  INFORMATION:  On  April 
4, 1989.  pursuant  to  a  motion  by 
complainant  Julius  Blum  Ina,  the 
presiding  administrative  law  judge  (AL)) 
issued  an  order  (Order  No.  22)  directing 
seven  respondents — Euro-Tech  of  New 
Jersey.  A&M  Supply  Inc.  of  Florida,  L&I. 
Saw  &  Supply  Co.  of  North  Carolina, 
Trend  Distributors  of  Florida, 
Metropolitan  Millwork  Supply  Co.  of 
Michigan.  Woojin  Industrial  Co.  of 
Korea,  and  Sunkyung  Ltd.  of  Korea — to 
show  cause  by  April  18. 1989,  why  they 


shoald  not  be  foond  in  default.  The 
order  to  show  cause  was  based  on 
failure  by  each  respondent  to  respond  to 
the  complaint  and  the  notice  of 
investigation,  failure  by  Em^-Tech  and 
Trend  to  file  responses  to  complainant's 
discovery  requests,  and  failure  by  AftM. 
L&L.  Metropohtan,  Woojin.  and 
Sunkyung  to  file  notices  of  appearance. 
None  of  the  seven  respondents 
attempted  to  show  cause  why  it  should 
not  be  held  in  default.  Accordingly,  on 
April  28. 1989.  the  ALJ  issued  an  ID 
(Order  No.  32)  finding  each  of  the  seven 
respondents  in  default  for  failure  to 
respond  to  Order  No.  22,  and  ordering 
that  each  has  waived  its  right  (i)  to 
appear  in  the  investigation,  (ii)  to 
contest  the  allegations  at  issue  in  the 
investigation,  and  (iii)  to  be  served  with 
documents  by  the  parties. 

This  section  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337),  and  S  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33070. 
Aug.  29, 1988). 

By  order  of  the  Coininission. 

Issued:  |une  5, 1989. 
Koanatfa  R.  Maaoa 
Secretary. 

[FR  Doc.  89-14147  Filed  8-13-89;  8:45  am| 
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Certain  Cryogenic  Uftramicrotome 
Apparatus  and  Components  Thereof, 
Determination  Not  To  Review  Initial 
Determination  Terminating 
Investigation 

AOENCy:  U.S.  International  Trade 
Commission. 

ACTION:  Nonreview  of  initial 
determination  terminating  the  above- 
captioned  investigation. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT! 

Paul  R.  Bardos,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E.  St.,  SW.. 
Washington,  DC  20436,  Room  707M. 
telephone  202-252-1102.  Hearing- 
impaired  individuals  are  advised  that 
information  about  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-252- 
1810. 
SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  Part  210  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  Part  210  (interim)). 

On  May  12. 1969,  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (ID)  (Order  No.  16) 
granting  complainant's  motion  to 
terminate  the  investigation  under 
Commission  rule  210.51  (19  CFR  210.51 
(interim)).  No  petitions  for  review  or 
Government  agency  comments  have 
been  received. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
September  17, 1986  (51  FR  32972, 
September  17. 1986). 

Copies  of  all  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington  DC  20436,  telephone  202- 
252-1000. 

By  Order  of  the  Commission. 

Issued:  )une  8, 1989. 
Kenneth  R.  Maaoo. 
Secretary. 

|FR  Doc.  8»-14148  Filed  6-13-80:  8:45  am] 
aaiMQCOK  Ttaa-m-m 


(Investigation  Na  22-50] 

Ice  Cream;  Notice  of  Investigation 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  an  investigation 
under  section  22(d)  of  the  Agricultural 
Adjustment  Act  (7  U.S.C  624(d})  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  On  May  18, 1989,  the 

Commission  received  a  letter  from  the 
President  stating  that  the  President  had 
been  advised  by  the  Secretary  of 
Agriculture,  and  that  he  agreed  with  the 
Secretary,  "that  there  is  reason  to 
believe  that  the  country  allocations  of 
the  quota  on  ice  cream  and  mixtures 
classifiable  as  ice  cream,  wherever 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  which 
were  established  under  section  22  by 
Presidential  Proclamation  No.  4026,  may 
need  to  be  modified  due  to  changes  in 
the  circumstances  on  which  the  country 
allocations  were  based." 

As  directed  by  the  President,  the 
Commission  has  instituted  an 
investigation  under  section  22(d)  of  the 
Agricultural  Adjustment  Act  (7  U.S.C. 
624(d)]  to  determine  whether  the  present 
country  allocations  of  the  quota  on  ice 
cream,  provided  for  in  subheading 
2105.00.00  of  the  Harmonized  Tariff 
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Schedule  of  the  United  States,  should  be 
modified  to  take  into  account 
circumstances  that  have  changed  since 
the  quota  was  proclaimed. 

The  President  asked  that  the 
Commission  report  its  findings  and 
recommendations  at  the  earliest 
practicable  date.  The  Commission 
anticipates  submitting  its  report  to  the 
President  on  August  28, 1989. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Conunission's 
Rules  of  Practice  and  Procedure,  Part 
201,  subparts  A  through  E,  and  part  204 
(19  CFR  Parts  201,  204). 
EFFECnVE  DATE:  May  18. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C.  Walters  (202-252-1198),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  or  Fred  Warren 
(202-252-1311),  Agriculture,  Fisheries, 
and  Forest  Products  Division,  Office  of 
Industries.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Commission 
TDD  terminal  on  202-252-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining 
access  to  the  Commission  should 
contact  the  Office  of  the  Secretary  at 
202-252-1000. 

SUPPLEMENTARY  INFORMATION: 
Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's  rules 
(19  CFR  201.11).  not  later  than  twenty- 
one  (21)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  this  date 
will  be  referred  to  the  Chairman,  who 
will  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Sen'ice  //sf.— Pursuant  to  i  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  tfieir 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  thb 
period  for  filing  entries  of  appearance. 
In  accordance  with  §  201.16(c)  of  the 
rules  (19  CFR  201.16(c)),  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the' 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service.   - 


Hearing — The  Commission  will  hold  a 
hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
July  18, 1989,  at  the  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW.,  Washington,  DC  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  June  30, 1989.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  July  7, 1989,  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  July  13, 1989. 

Testimony  at  the  public  hearing  shall 
be  limited  to  a  nonconfidential  summary 
and  analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs.  Post  hearing  briefs  shall  not 
exceed  ten  (10)  pages  of  textual 
material,  double  spaced,  on  stationery 
measuring  8Vi  x  11  inches,  and  must  be 
submitted  not  later  than  the  close  of 
business  on  July  25, 1989.  In  addition, 
the  presiding  official  may  permit 
persons  to  file  answers  to  requests  made 
by  the  Commission  at  the  hearing  within 
a  specified  time.  The  Secretary  shall  not 
accept  for  filing  posthearing  briefs  or 
answers  which  do  not  comply  with  the 
provisions  contained  in  this  notice. 

Written  submissions. — ^As  mentioned, 
parties  to  this  investigation  may  file 
prehearing  and  posthearing  briefs  by  the 
dates  shown  above.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
July  25, 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  5  201.8).  All 
written  submissions  except  for 
confidential  business  information  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conforni. 


with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

This  notice  is  published  pursuant  to 
S  204.4  of  the  Commission's  rules  (19 
CFR  204.4). 

By  order  of  the  Commission. 

Issued:  )une  5. 1989. 
Kenneth  It  Mason. 
Secretary 

(FR  Doc.  89-14149  Filed  8-13-89:  8:45  am] 
MLUNGCooc  7eao-«2-« 

[Investigation  No.  337-TA-2S1] 

Certain  Recombinant  Eryttvopoietin: 
Order 

//  is  hereby  ordered  That: 

1.  Orders  Nos.  28  and  30  of  the 
presiding  administrative  law  judge  are 
deemed  to  be  recommended 
determinations,  and  will  be  reviewed  by 
the  Commission. 

2.  The  stay  of  Order  No.  28  issued  by 
the  Commission  on  February  15. 1989,  is 
lifted  and  is  replaced  by  a  stay  that  will 
remain  in  effect  until  the  Commission 
has  issued  its  final  determination  on 
review  of  Order  No.  28. 

3.  The  stay  of  Order  No.  30  issued  by 
the  Commission  on  March  27, 1989.  will 
remain  in  effect  until  the  Commission 
has  issued  its  final  determination  on 
review  of  Order  No.  30. 

4.  The  motion  of  Amgen.  Inc 
requesting  reconsideration  of  the 
Commission's  Order  staying  Order  No. 
28,  is  granted. 

5.  The  parties  to  the  investigation  may 
file  briefs  addressing  the  proprietary  of 
declassifying  and  releasing  the 
documents  and  findings  of  fact  covered 
by  Orders  Nos.  28  and  30.  Main  briefs 
must  be  filed  on  or  before  June  30, 1989; 
reply  briefs  must  be  filed  on  or  before 
July  21, 1989. 

By  order  of  the  Commission. 

issued:  June  8, 1989. 
Kenneth  R.  Mason. 
Socrvtary. 
[FR  Doc  89-14150  Filed  6-13-89;  8:45  am) 

■HXINO  CODE  M20-e»-M 


(Investigation  Na  731-TA-433 
(PreNmlnary)] 

Certain  Residential  Ooor  Lodes  From 
Taiwan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


'  The  record  is  defined  in  i  aa7.2()i)  ol  the  i 

Commistion't  Rules  of  Practice  and  Procedure  (19 
CyR  207.2(h)  8*  amended  in  53  FR  33030  (Aug.  2a 
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Commiitsion  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  193a 
as  amended  (19  U.S.C  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Taiwan  of  certain  residential  door 
locks,  '  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  April  24, 1989,  a  petition  was  Hied 
with  the  Commission  and  the 
I3epartment  of  Commerce  by  the  Ad  Hoc 
Committee  of  Door  Lock 
Manufacturers,*  New  York,  NY,  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  residential  door  locks  from 
Taiwan.  Accordingly,  effective  April  24. 
1969.  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-433  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington,  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  May  2, 1989  (54  FR 
18707).  The  conference  was  held  in 
Washington.  DC,  on  May  15. 1989,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  June  8, 1989. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2196 
(June  1989).  entitled  "Certain  Residential 
Door  Locks  from  Taiwan:  Determination 
of  the  Commission  in  Investigation  No. 
731-TA-433  (Preliminary)  Under  the 
Tariff  Act  of  1930.  Together  With  the 


*  Commissioners  Eckes  and  Rohr  dissenting. 

*  For  purpoMS  of  the  CooutUssion's  inveaUgalion. 
the  term  "certain  residentiul  door  locks"  includes 
three  categories  of  residential  door  locks  specified 
in  the  Dep«riin«nl  of  Commerce's  Notice  of 
Initiation:  (1)  Tukxilar  of  cylindrical  knol>-lyp« 
locksets  with  spring  latches  or  dead  latches, 
whether  face-plated  or  drive-in  type,  including  those 
with  sectional  handles,  (2)  dead  locks,  whether 
face-plated  or  drive-in  type,  the  foregoing  pwwided 
for  in  aubheading  83091.40.60  of  the  (iarmonted 
Tariff  Schedule  of  the  United  Stales  (JITS)  and 
statistical  reporting  number  8301  408080  (previously 
reporlH  under  item  646.9210  of  the  Tariff  Schedules 
afUte  United  Stalet  Annotated  (TSUSA!\-  Sm  5«  FR 
21908  (May  22. 1980). 

*  The  petitioning  Ad  Hoc  Committee  of  Door  Lock 
Manufacturers  includes  the  following  firms:  Dexter 
l.ock.  Aubam.  ALi  Kwiksel  Corp..  Anaheim.  CA: 
NalhNial  l.ock  Corp..  Stkeston.  MO:  Schlage  l.ocft 
Co..  San  Francisco.  CA:  Weiser  Lock,  ffunlington 
Beach.  CA:  and  Weslock  Corp..  Lot  Angeles.  CA. 


Information  Obtained  in  the 
Investigation. 

By  Order  of  the  Commission. 

Issued:  June  9. 1969. 
Kenneth  R.  Maaoa 
Secretory. 
|FR  Doc.  80-14151  Piled  6-13-89:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Firanec  Docket  Na  314791 

Morrtotown  and  Erl«  Railway,  Inc.— 
Tracfcaga  RIghta— New  Hope  and 
tvylaiKl  Railroad  Company;  Exemption 

New  Hope  and  Ivyland  Railroad 
Company  (NHT)  has  agreed  to  grant  to 
Morristown  ft  Erie  Railway,  Inc.  (ME], 
local  trackage  rights  over  its  line  from 
milepost  25.4  at  New  Hope  to  milepost 
8.0  at  Warminster  all  in  Bucks  County, 
PA. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  >  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Conunission  and  served  on: 
|ohn  D.  HefTner  (ME),  1700  K  St.  NW.. 

Suite  1107,  Washington.  DC  20006 
Andrew  P.  Goldstein  (NHI],  1200 18th 

St..  NW.,  Washington.  DC  20036 

As  a  condition  to  the  use  of  this 
exemption,  the  parties  shall  within  30 
days  submit  an  executed  copy  of  their 
trackage  rights  agreement.'  As  a  further 
condition  to  the  use  of  this  exemption, 
any  employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
Norfolk  and  Western  Ry.  Co.— Trackage 
Rights— BN.  354 1.CC.  605  (1978).  as 
modified  in  Mendocino  Coast  Ry..  Inc. — 
Lease  and  Operate.  380 1.C.C.  653  (1980). 

Decided:  June  7, 1989. 

By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Kathleen  M.  King. 
Acting  Secretary. 

(PR  Doc.  80-14016  Filed  6-13-69:  8:45  am) 
■nXMO  COOC  70»4t-M 


lOocket  Na  AS-55  (Sub.  305X)) 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  In 
Hillsborough  County.  FL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  0.39-mile  line  of  railroad  between 
milepost  ARF-861.26  at  Harney  Avenue 
and  milepost  ARF-860.87  at  Sligh 
Avenue,  in  Tampa,  Hillsborough  County, 
FL. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  services  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  years  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofTer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  14, 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues. ' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
ere  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  26. 1988.-^ 


'  Ntll  notes  that  a  prior  trackage  rights  agreement 
with  another  carrier  expired  on  May  31. 1989.  the 
dale  this  notice  was  filed.  It  asks  that  the  7-dBy 
notice  period  in  49  CFR  1180.4(g)(1J  be  waived  to 
minimize  service  Interruption.  The  request  is  denied. 
Tile  7-day  notice  may  be  modified  only  by 
amending  tiw  CCMUfflMion's  rule*,  an  action  that 
requires  a  dacWon  by  the  entire  Commission.  The 
preparation  and  voting  on  such  •  modincalion 
usually  requires  more  than  7  days. 

>  See  49  CFR  1180.6(aH7). 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  indeper>denl  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Sen'ice  Rail  Lines.  4  I.CC.  2d  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

•  See  Exempt,  of  Rail  Abandonments-Offers  of 
Finan.  Assist..  4  I.CC.  2d  104  (1987).  and  Tinal  rules 
published  in  Ihe  Fadaral  RagMar  on  December  22. 
1887  (52  re  48440-484461. 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  July  5. 
1989,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ob  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  ElA  by  June  19, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington  DC  20423)  or  by  calling 
Elaine  Kaiser.  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  June  7, 1989. 

By  the  Comniiwon.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 

KatUemftlKing, 

Acting  Secretory. 

[FR  Doc  08-14129  Filed  6-13-88;  8:45  am) 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operatione 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  address  of 
principal  office:  Safeway  Stores 
Incorporated.  4th  ft  Jackson  Street, 
Oakland,  CaHfomia  94660. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  intercorporate 
hauling  operations,  and  states  of 
incorporation: 

(i)  Safeway  Canada  Holdings,  Inc.  a 
Delaware  corporation; 

(ii)  Safeway  Australia  Holdmgs,  Inc., 
a  Delaware  corporation; 

(iii)  Safewdy  U.S.  Holdings,  Inc..  a 
Delaware  corporation; 

(iv)  Safeway  Stores.  Ina  of  WsKnning, 
a  Wyoming  corporation; 


(v)  Glencourt.  Inc.,  a  Delaware 
corporation; 

(vi)  Canada  Safeway,  Limited,  a 
Canadian  corporation; 

(vii)  Safeway  Stores  of  W.  Nebraska. 
IncM  a  Delaware  corporation; 

(viii)  Salvage.  Inc.,  a  Delaware 
corporation; 

(ix)  Oakland  Property  Brokerage,  Inc. 
a  Delaware  corporation; 

(x)  Safeway  Trucking.  Ina,  a 
Delaware  corporation; 

(xi)  Pak-N-Save,  Inc^  a  Delaware 
corporation; 

(xii)  Safeway  Dallas.  Inc.  a  Delaware 
corporation; 

(xiii)  Safeway  Denver.  Inc^  a 
Delaware  corporation; 

(xiv)  Safeway  Richmond,  Inc.  a 
Delaware  corporation; 

(xv)  Safeway  Southern  Califorina, 
Inc.,  a  Delaware  corporation; 

(xvi)  Safeway  Supply,  Inc.,  a 
Delaware  corporation; 

(xvii)  Safeway  New  Canada,  Inc.,  a 
Delaware  corporation; 

(xviii)  Safeway  Stores  18,  Inc..  a 
Delaware  corporation; 

(xix)  Safeway  Stores  2S,  Inc.,  a 
Delaware  corporation; 

(xx)  Safeway  Stores  28,  Inc.,  a 
Delaware  corporation; 

(xxi)  Safeway  Stores  31,  Inc.,  a 
Delaware  corporation; 

(xxii)  Safeway  Stores  42,  Inc.,  a 
Delaware  corporation; 

(xxiii)  Safeway  Stores  43,  Ina,  a 
Delaware  corporation; 

(xxiv)  Safeway  Stores  44,  Inc.,  a 
Delaware  corporation; 

(xxv)  Safeway  Stores  45,  Inc.,  a 
Delaware  corporation; 

(xxvi)  Safeway  Stores  48,  Inc.,  a 
Delaware  corporation; 

(xxvii)  Safeway  Stores  47,  Inc.,  a 
Delaware  corporation; 

(xxvliij  Safeway  Stores  48,  Inc.,  a 
Delaware  corporation; 

(xxix)  Safeway  Stores  49,  Inc.,  a 
Delaware  corporation; 

(xxx)  Safeway  Stores  50,  Inc..  a 
Delaware  conioration; 

(xxxi)  Safeway  Stores  58.  Inc.,  a 
Delaware  corporation; 

(xxxii)  Safeway  Stores  59,  Inc.,  a 
Delaware  corporation; 

(xxxiii)  Safeway  Stores  64,  Inc.,  a 
Delaware  corporation: 

(xxxiv)  Safeway  Stores  67,  Inc..  a 
Delaware  corporation; 

(xxxv)  Safeway  Stores  68,  Inc^  a 
Delaware  corporation; 

(xxxvi)  Safeway  Stores  69,  Inc  a 
Delaware  corporation; 

(xxxvii)  Safeway  Stores  70,  Inc.,  a 
Delaware  corporation; 

(xxxviii)  Safeway  Stores  71.  Inc..  a 
Delaware  corporation; 


(xxxix)  Safeway  Stores  72.  Inc.  a 
Delaware  corpora  tion; 

(xl)  Safeway  Stores  73.  Inc.,  a 
Delaware  corporation; 

(xli)  Safeway  Stores  74,  Inc..  a 
Delaware  corporation; 

(xlii)  Safeway  Stores  75,  Inc.,  a 
Delaware  corporation: 

(xliii)  Safeway  Stores  76,  Ina,  a 
Delaware  corporation; 

(xHv)  Safeway  Stores  77,  Inc.,  a 
Delaware  corporation; 

(xlv)  Safeway  Stores  78.  Ino,  a 
Delaware  corporation; 

(xlvi)  Safeway  Stores  79,  Ino.  a 
Delaware  corporation; 

(xlvii)  Safeway  Stores  80,  Inc..  a 
Delaware  corporation; 

(xlviii)  Safeway  Stores  81.  Inc..  a 
Delaware  corporation; 

(xlix)  Safeway  Stores  82,  Inc.,  a 
Delaware  corporation; 

(I)  Safeway  Stores  85,  Inc..  a 
Delaware  corporation; 

(li)  Safeway  Stores  86.  Inc.  a 
Delaware  corporation; 

flii)  Safeway  Stores  67,  Ino,  a 
Delaware  corporation; 

(liii)  Safeway  Stores  88.  Ina.  a 
Delaware  corporation; 

(liv)  Safeway  Stores  89,  Inc.  a 
Delaware  corporation; 

(Iv)  Safeway  Stores  90.  Inc..  a 
Delaware  corporation; 

(Ivi)  Safeway  Stores  91,  Inc.,  a 
Delaware  corporation; 

(Ivii)  Safeway  Stores  92,  Inc.,  a 
Delaware  corporation; 

(Iviii)  Safeway  Stores  96,  Inc..  a 
Delaware  corporation; 

(Ixi)  Safeway  Stores  97,  Inc..  a 
Delaware  corporation; 

(Ixii)  Safeway  Stores  98,  Ino.  a 
Delaware  corporation; 
KathlwB  M.  Kins, 
Acting  Secretary. 

[FR  Doc.  88-14115  Filed  S-lS-BBc  8>IS  wn) 
■UIN6COOE  7us-et-a 


lOochct  Na  AB-3  (Sub-No.  81)1 

Missouri  Pacific  Railroad  Co.; 
Abandonment;  Between  Opetousas 
and  Ctmrch  Point  in  St  Landry  Parish 
and  Acadto  Parian.  LA  (Church  Point 
Branch);  Findings 

The  Commission  has  found  that  Ihe 
public  convenience  and  necessity  permit 
Missouri  Pacific  Railroad  Company  (MP) 
to  abandon  its  12.5  miles  of  railroad, 
known  as  the  Church  Point  Branch, 
between  Opelousas  (milepost  36.2)  and 
Church  Point  (milepost  48.7),  in  St. 
Landry  Parish  and  Acadia  Parish.  LA, 
subject  to  standard  labor  protective 
conditions. 
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A  certincate  will  be  issued 
authorizing  abandonment  unless  within 
IS  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
flnancially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  is  bold 
face  on  the  lower  left  hand  comer  of  the 
envelope:  "Rail  Section,  AF-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  June  7, 1989. 

By  the  Commission.  Chairman  Gradisoo. 
Vice  Chairman  Simmons.  Commissioners 
Andre.  Lamtwley.  and  Phillips.  Commissioner 
l.amboley  concurred  in  the  result. 

Kathleen  M.  iOng. 

Acting  Secretary. 

\VR  Doc.  89-14116  Filed  6-13-89;  MS  am| 
I  COM  70tS-0i-W 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AJinlnietretlon 

Thnothy  Ivey,  HD^  Revocation  of 
Registration 

On  April  5. 1989,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  issued  an  Order  to 
Show  Cause  to  Timothy  Ivey.  M.D.. 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  BI0572265,  and  to  deny 
any  pending  applications  for  its 
renewal.  The  Order  to  Show  Cause 
alleged  that  the  continued  registration  of 
Dr.  Ivey  would  be  inconsistent  with  the 
public  interest,  as  set  forth  in  21  U.S.C. 
823(f)  and  824(a). 

The  Order  was  sent  via  registered 
mail  and  signed  for  on  behalf  of  Dr. 
Ivey.  The  return  receipt  was  received  by 
the  Agency  on  April  10, 1989.  Title  21  of 
the  Code  of  Federal  Regulations 
1301.54(a)  requires  the  registrant  to  RIe  a 
request  for  a  hearing  within  30  days  of 
the  date  of  receipt  of  the  Order.  Section 
1301.54(d)  provides  that  failure  to  timely 
file  a  request  for  a  hearing  acts  as  a 
waiver  of  the  hearing.  It  has  been  more 
than  30  days  since  the  receipt  of  the 
Order  and  Dr.  Ivey  has  not  filed  a 
request  for  a  hearing.  Dr.  Ivey  is 


therefore  deemed  to  have  waived  his 
opportunity  for  a  hearing  before  an 
Administrative  Law  Judge.  Pursuant  to 
21  CFR  1301.57,  the  Administrator  now 
issues  his  Final  Order  in  this  matter, 
based  on  the  information  contained  in 
the  investigative  file. 

The  Administrator  finds  that  in 
September  1987,  a  confidential 
informant  informed  DEA  Investigators 
that  Dr.  Ivey  had  for  some  months  been 
supplying  various  patients  with  Dilaudid 
prescriptions  knowing  they  were  to  be 
sold  on  the  street.  This  informant  named 
at  least  five  individuals  who  regularly 
bought  and  sold  these  prescriptions.  The 
Investigators  canvassed  area 
pharmacies  and  found  numerous 
prescriptions  for  Dilaudid  issued  by  Dr. 
Ivey  in  the  names  given  by  the 
informant  The  Investigators 
interviewed  the  individuals  whose 
names  were  on  the  prescriptions.  One 
individual  (person  A)  denied  ever  seeing 
Dr.  Ivey  but  admitted  to  driving  a  friend 
to  see  Dr.  Ivey  to  obtain  a  Dilaudid 
prescription.  This  friend  (person  B)  was 
also  interviewed.  He  admitted  to 
regularly  obtaining  Dilaudid  from 
dealers  who  boasted  that  they  could  get 
Dilaudid  anytime  they  wished  from  Dr. 
Ivey.  Person  B  agreed  to  obtain  a 
Dilaudid  prescription  directly  from  Dr. 
Ivey.  In  a  tape-recorded  buy,  person  B 
informed  Dr.  Ivey  that  his  wife  had 
become  addicted  to  Dilaudid  and 
requested  a  prescription.  Dr.  Ivey  issued 
two  prescriptions  to  person  B  using  the 
name  of  Person  A.  Each  prescription 
was  for  30  Dilaudid,  one  dated,  the  other 
undated.  A  week  later.  Dr.  Ivey  again 
prescribed  30  Dilaudid  tablets  to  person 
B.  Both  person  B  and  the  confidential 
informant  confirmed  that  Dr.  Ivey's 
prescriptions  were  regularly  bought  and 
sold  among  a  small  group  of  drug 
dealers  who  had  access  to  Dr.  Ivey.  DEA 
Investigators  interviewed  another  dealer 
(person  C)  who  advised  Investigators 
that  he  could  buy  Dilaudid  supplied  by 
Dr.  Ivey  from  another  dealer  in 
exchange  for  cash  or  stolen 
merchandise.  On  several  occasions, 
person  C  exchanged  between  $500  to 
$1,000  in  stolen  merchandise  and 
received  20  Dilaudid  4mg  tablets.  This 
activity  occurred  on  a  daily  basis  for 
approximately  three  months.  All  such 
Dilaudid  came  from  prescriptions  issued 
by  Dr.  Ivey. 

In  September  1988,  Dr.  Ivey  was 
interviewed  by  DEA  Investigators.  He 
denied  any  knowledge  of  an 
investigation  into  his  prescribing 
practicies.  He  admitted  that  at  least  four 
of  the  individuals  selling  his  Dilaudid 
prescriptions  were  patients  of  his  and 
that  others  had  been  referred  to  him  by 
one  of  the  dealers  to  whom  Dr.  Ivey 


owed  money.  When  asked  to  provide 
medical  records  for  these  individuals, 
Dr.  Ivey  admitted  that  there  were  no 
records.  He  also  admitted  to  the 
Investigators  that  the  dealers  had 
informed  him  of  the  investigation. 
Title  21  U.S.C.  823(f)  and  824(a) 
provide  for  revocation  upon  a  finding 
that  a  registrant  has  committed  acts 
which  would  render  his  registration 
inconsistent  with  the  public  interest. 
Two  factors  which  may  be  considered 
are  the  registrant's  compliance  with 
applicable  Slate,  Federal,  or  local  laws 
relating  to  controlled  substances,  and/or 
such  other  conduct  which  may  theaten 
the  public  health  and  safety.  See  section 
823(f)  (4),  (5).  The  Administrator  finds 
that  Dr.  Ivey  knew  or  should  have 
known  that  these  prescriptions  for 
Dilaudid  were  not  issued  for  a  legitimate 
medical  purpose  and  therefore  were 
issued  in  violation  of  both  Federal  and 
State  controlled  substance  laws.  He 
abused  his  authority  to  prescribe 
controlled  substances  by  supplying 
Dilaudid  which  was  sold  at  enormous 
profit  and  often  in  exchange  for  stolen 
merchandise.  His  lack  of  medical 
records  and  untruthfulness  to 
Investigators  confirm  this  abuse.  He 
cannot  be  trusted  to  handle  controlled 
substances.  Therefore,  in  order  to 
protect  the  public  from  further  diversion 
of  controlled  substances,  the 
Administrator  concludes  that  Dr.  Ivey's 
registration  is  contrary  to  the  public 
interest,  that  the  DEA  Certificate  of 
Registration  currently  held  by  Dr.  Ivey 
should  be  revoked,  and  that  any  pending 
applications  for  renewal  of  that 
registration  should  be  denied. 

Accordingly,  having  concluded  that 
there  are  lawful  bases  for  the  revocation 
of  Dr.  Ivey's  registration,  and  for  the 
denial  of  any  pending  appHcations  for 
renewal,  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b). 
hereby  orders  that  DEA  Certificate  of 
Registration,  BI0572265,  previously 
issued  to  Dr.  Ivey.  be,  and  it  hereby  is. 
revoked.  The  Administrator  further 
orders  that  any  pending  applications  for 
renewal  of  that  registration  be.  and  they 
hereby  are,  denied. 

This  order  is  efTective  fuly  4. 1989. 
Dated:  June  8. 1989. 

John  C  Lawn. 

Administrator 

(FR  Doc.  89-14124  Filed  6-13-89:  &-45  am| 
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DEPARTMENT  OF  LABOR 

Pension  and  Wetfare  Benefifs 
Admlnlstratlofi 

I  Applicabon  No.  O-710  •!  al.) 

Proposed  Exemptions;  General 
American  Ufe  Insurance  Co^  et  aL 

AOENCT:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exeiT^)tion&, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOOHESSCS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
InterfH'etatioas,  Room  N-5671.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor.  Room  N-5507,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  prop<Jsed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  appliivtnt  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATKW:  The 
proposed  exemptions  were  requested  in 


applications  filed  pnrsoant  to  section 
408fa)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DepartmenL 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

General  American  Life  Insurance 
Company  (Geoerai  American)  Located 
in  St.  Louis.  MO 

(AppHcation  No.  D-7107) 

Proposed  exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408  (a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  (tf  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  secticm  4975(cHl)  (A) 
throu^  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  proposed  amendment  (the 
Amendment)  to  an  annuity  contract  (the 
Contract)  and  Separate  Account 
agreement  entered  into  by  General 
American  and  the  Carpenters'  Pensitm 
Th»«t  Fund  of  St.  Louis  (the  Plan)  which 
will  provide  that  General  Amencan  will 
insure  that,  in  the  event  of  a  foreclosure 
upon  a  mortgage  loan  note  (Note)  held 
by  General  American's  Separate 
Account  No.  3  (the  Account),  the 
Account  will  receive  the  unpaid 
principal  balance,  any  due  and  unpaid 
interest  at  the  face  ra'e  of  the  Note,  and 
any  advances  and  foreclosure  costs  with 
respect  to  that  Note:  and  (2)  the 
proposed  ptirchase  of  residential  real 
property  (the  Property)  or  delinquent 
Notes  by  General  American  from  the 
Account  in  accordance  with  the 
Amendment,  provided  that  the  terms 
and  conditions  of  the  transactions  are  Hf 
least  as  favorable  to  the  Plan  as  those 
between  unrelated  parties  would  be. 


Summary  of  Pods  and  Representations 

1.  The  Ftan  is  a  malti-eirpkiyer 
pension  plan  with  approximately  laSOT 
participants  as  of  May  30. 1966  and 
assets  of  approximately  $214,000,000  as 
of  June  3, 1966. 

2.  General  American  is  a  mutual 
insurance  company  organized  and 
operated  under  the  laws  of  the  stale  of 
Missouri,  with  its  principal  offices  in  SL 
Louis.  Missouri.  It  is  licensed  to  do 
business  in  Missouri  and  48  other  states 
and  the  District  of  Columbia.  General 
American  is  among  the  forty  largest  life 
insurance  companies  in  the  United 
States  and,  as  of  December  31, 1965,  bad 
over  three  billion  dollar*  in  assets  anA 
one  billion  dollars  in  pension  fund 
assets  under  managemenL 

3.  The  Account  was  estaWished  in 
February,  1971  specifically  to  fund  the 
Contract  issued  to  the  PlaiL  The 
Account  has  been  utilized  solely  for  thai 
purpose.  The  Account  is  a  "separufe 
account"  within  the  meaning  of  section 
3(17)  of  the  Act.  That  is,  the  Account  is 
an  account  estabhshed  by  General 
American  under  which  income,  gains 
and  losses  fi^m  the  investments 
allocated  to  the  Account  are  directly 
and  fully  credited  to  or  charged  against 
the  Account  (and  thus  the  Plan's  interest 
under  the  Contract)  without  regard  to 
any  other  business  General  American 
may  conduct  The  Account  is  not 
registered  under  the  Investment 
Company  Act  of  1940. 

Hie  value  of  the  assets  allocated  to 
the  Account  as  of  fune  3. 1986  was 
$102,751,253.03.  This  constituted 
approximately  48%  of  the  total  assets  of 
the  Plan  as  of  that  date. 

The  investment  poHcy  for  the  Account 
is  investment  in  first  mortgages  secured 
by  Mi.ssouri  residential  property  in  and 
around  metropolitan  St.  Louis.  Account 
funds  may  also  be  invested  on  a 
temporary  basis  in  money  market 
securities. 

Mortgages  in  which  the  Account 
invests  generally  are  originated  by 
General  American's  field  investment 
office  in  St.  Louis  and  approved  by  the 
home  office  mortgage  staff.  All  loans 
made  by  the  Account  are  made  in 
confomiance  with  prevailing  market 
practice.  Any  commitment  fees  paid  by 
the  borrower  are  at  prevailing  market 
rates  and  are  paid  to  the  Account.  In 
addition,  all  such  loans  bear  a  market 
interest  rate.  The  amount  of  each  such 
loan  does  not  exceed  75%  of  the  value  of 
the  pnjperty  securing  the  loan.  As  of 
December  31, 1985,  the  Account  held 
1.489  residential  mortgage  loans  with  a 
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total  face  amount  of  approximately 

$8s.(naooo.> 

4.  The  applicant  represents  that  the 
Account  has  experienced  a  negligble 
delinquency  rate  on  its  mortgage  loans. 
For  example,  in  each  month  between 
fanuaty  1. 1965  and  December  31, 1985, 
an  average  of  only  2.9  loans,  and  never 
more  than  6  loans  (out  of  more  than 
1.400),  were  45  days  or  more  in  arrears. 
Only  one  loan  became  more  than  75 
days  delinquent  in  1985.  and  it  was  paid 
in  full  in  January  1986.  Loans  for  which 
foreclosure  proceedings  have 
commenced  have,  in  all  cases  to  date, 
been  satisHed  in  full  prior  to  a 
foreclosure  sale;  in  the  fifteen  years 
since  the  Account  was  established,  no 
mortgage  loan  held  by  the  Account  has 
been  actually  foreclosed. 

5.  The  applicant  represents  that  due  to 
concerns  that  were  raised  by  the 
Department  that  the  percentage  of  Ihe 
Plan's  assets  invested  in  St.  Louis  area 
residential  real  estate  might  increase  the 
investment  risk  to  the  Plan,  the  Plan's 
trustees  (the  Trustees]  approached 
General  American  to  insure  the 
repayment  of  the  mortgage  investments 
held  by  the  Account.  The  Trustees  and 
General  American  negotiated  the  terms 
and  conditions  of  the  Amendment 
which  the  Trustees  believe  to  be 
reasonable  and  protective  of  the  Plan's 
interests.  In  addition,  the  Trustees  have 
not  made  any  further  investment  of  Plan 
assets  in  the  Account  since  March  15, 
1965. 

'   6.  Under  the  Amendment,  General 
American  will  effectuate  this  insurance 
by  entering  a  bid  at  any  formal 
foreclosure  sale  of  the  property  securing 
a  delinquent  Account  Note  in  the 
amount  of  the  lesser  of:  (a)  The  sum  of 
the  oustanding  principal,  accrued 
interest,  advances  and  costs  with 
respect  to  the  Note;  or  (b)  General 
American's  estimate  of  the  value  of  the 
Property  being  told.  If  the  foreclosure 
proceeds  are  less  than  the  outstanding 
principal,  accrued  interest  at  the 
specified  rate,  advances  and  costs, 
General  American  will  make  a  separate 
payment  to  the  Account  in  the  amount 
of  such  deficit.  If  a  foreclosure  sale  does 
not  occur  within  the  first  180  days  of 
loan  delinquency,  General  American 
will  purchase  the  Note  from  the  Account 
for  the  total  of  the  outstanding  principal, 
accrued  interest  at  the  specified  rate, 
advances  and  costs  and  then  proceed 
with  any  foreclosure  proceedings  for 
General  American's  own  account.  The 


'  The  applicant  repretenti  that  General  American 
nuke*  only  commercial  mortagage  loans  on  behalf 
of  its  fMMral  account  and  that  residential  mortgage 
kMiw  ar*  iiia4e  only  on  behalf  of  it*  qualified  plan 
•epatale  aecounta. 


Trustees  %viU  have  the  right  and 
authority  to  enforce  all  the  terms  of  the 
Contract  and  the  Amendment. 
Furthermore,  the  Trustees  may 
terminate  the  arrangement  upon  30  days 
written  notice. 

Other  than  its  actions  pursuant  to  the 
Amendment  General  American's 
procedures  with  respect  to  the 
delinquency  and  foreclosure  of  loans 
made  by  the  Account  have  been  and 
will  remain  the  same  as  those  used  for 
mortgages  made  by  General  American's 
other  separate  accounts.  The  applicant 
represents  that  these  procedures  are  the 
result  of  General  American's  experience 
.  with  mortgage  investments  for  over  fifty 
years.  Delinquent  loans  are  typically 
processed  in  accordance  with  these 
established  procedures,  although  there 
may  be  some  variation  from  these 
procedures  where  warranted  by  the 
circumstances. 

7.  If  the  Trustees  determine  it  to  be 
advantageous  to  the  Plan,  the  Plan  will 
also  have  the  unilateral  right  either  (1) 
To  bid  for  the  Property  for  its  own 
account  at  the  foreclosure  sale;  or  (2)  to 
request  that  the  Note  be  assigned  to  the 
Plan  as  an  in-kind  withdrawal  from  the 
Account  (which  will  be  permitted  by  the 
Amendment),  in  order  to  proceed  with 
foreclosure  or  other  resolution  of  the 
delinquency  itself  without  the  insurance 
protection  provided  by  the  Amendment. 

8.  The  applicant  represents  that  if 
General  American  acquires  either  the 
Property  at  a  foreclosure  sale  or  the 
Note  from  the  Account,  General 
American  may  or  may  not  be  able  to 
recoup  the  payments  made  under  the 
Amendment  through  subsequent 
satisfaction  of  the  Note  or  sale  of  the 
Property.  In  any  event,  however,  the 
Account  and  thus  the  Plan,  will  receive 
the  full  amount  of  the  outstanding 
principal  balance,  accrued  interest  at 
the  specified  rate,  and  advances  and 
costs  with  respect  to  the  delinquent 
loan.  Accordingly,  the  Amendment  will 
shift  the  risk  of  loss  on  mortgage  loans 
by  reason  of  the  borrower's  default  from 
the  Plan  to  General  American  and 
thereby  will  assure  that  the  Plan,  and  in 
turn  Plan  participants,  realize  no  loss 
and  a  full  return  on  investments 
allocated  to  the  Account 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  because:  (a)  The  risk  of 
loss  associated  with  the  investments  in 
the  Account  will  be  shifted  from  the 
Plan  to  General  American;  (b)  the  Plan 
will  receive  no  less  than  the  sum  of  the 
outstanding  principal,  accrued  interest 
advances  and  costs  with  respect  to  any 
Note  which  is  foreclosed  upon;  (c) 


General  American  will  utilize  the  same 
procedures  in  processing  delinquent 
loans  in  the  Account  as  it  does  with 
respect  to  those  in  its  general  and  other 
separate  accounts;  and  (d)  the  Trustees 
have  the  right,  responsibility  and 
authority  to  enforce  all  the  terms  and 
conditions  of  the  Contract  and 
Amendment. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

National  Rural  Utilities  Cooperative 
Finance  Corporatioa  (CFC)  Located  in 
Washington,  DC 

lApplicalion  No.  D-7364| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  certain  transactions, 
described  in  the  summary  of  facts  and 
representations  herein,  between  CPC 
and  certain  employee  benefit  plans  (the 
Plans).  CFC  may  be  deemed  to  be  a 
party  in  interest  with  respect  to  the 
Plans  as  a  result  of  providing  services  to 
a  trust  in  situations  where  the  assets  of 
the  trust  are  considered  to  be  '-'plan 
assets"  as  a  result  of  the  Plans  acquiring 
significant  equity  interests  in  the  trust  in 
the  form  of  pass-through  certificates  (the 
Certificates).  The  exemption  will  be 
effective  provided  that: 

A.  The  decision  by  a  Plan  to  engage  in 
the  transactions  is  made  by  a  fiduciary 
of  the  Plan  which  is  independent  of  CFC 
and  the  trustee  of  the  trust;  and 

B.  The  terms  of  each  such  transaction 
are  no  less  favorable  to  the  Plan  than 
the  terms  available  in  a  similar 
transaction  involving  unrelated  parties. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  July  22. 1987. 

Summary  of  Facts  and  Representations 

1.  The  transactions  for  which 
exemptive  relief  is  requested  primarily 
involve  the  acquisition  of  the 
Certificates  by  the  Plans  from  CFC  or 
the  acquisition  and/or  holding  of  CFC 
debt  instruments  (CFC  Debt)  by  the 
Plans  in  situations  where  CFC  would  be 
considered  a  party  in  interest  with 
respect  to  the  Plans.  CFC  may  become  a 
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party  in  interest  under  the  Act  as  a 
result  of  providing  services  to  a  trust 
established  at  the  direction  of  CFC, 
where  the  assets  of  the  trust  are 
considered  to  be  "plan  assets"  as  a 
result  of  the  Plans  and  other  benefit  plan 
investors,  in  the  aggregate,  acquiring 
significant  equity  interests  (i.e.,  25 
percent  or  more)  in  the  trust  in  the  form 
of  the  Certificates.*  The  Certificates 
represent  undivided  fractional  interests 
in  a  private  note  (the  Private  Note) 
which  is  held  by  the  trust. 

2.  CFC  is  a  tax-exempt,  not-for-profit 
cooperative  association  organized  in 
1969  under  the  laws  of  the  District  of 
Columbia.  CFC  was  established  by 
certain  non-profit  cooperative  electric 
utilities  and  service  organizations  (the 
Cooperatives)  to  provide  the 
Cooperatives  with  a  source  of  financing 
to  supplement  the  loan  programs  of  the 
Rural  Electrification  Agency  (REA).  CFC 
is  a  finance  company  that  makes  loans 
to  the  Cooperatives  to  enable  them  to 
acquire,  construct  and  operate  electric 
distribution,  generation,  transmission 
and  related  facilities.  CFC  obtains 
funding  for  its  activities  through  a 
variety  of  means,  including  the  issuance 
of  CFC  Debt  in  Underwritten  public 
offerings.  Most  CFC  long-term  loans  to 
the  Cooperatives  are  made  in 
conjunction  with  concurrent  loans  from 
REA  and  are  secured  equally  and 
ratably  with  REA's  loans  by  a  single 
mortgage  on  the  particular  Cooperative's 
property.  CFC  also  provides  guarantees 
for  tax-exempt  financings  of  pollution 
control  facilities  and  other  properties 
constructed  or  acquired  by  the 
Cooperatives.  In  addition,  CFC  provides 
guarantees  or  other  debt  in  connection 
with  certain  leases  and  other 
transactions  of  the  Cooperatives.  CFC 
presently  has  loans  outstanding  to  the 
Cooperatives  in  the  aggregate  principal 
amount  of  approximately  $3.3  billion, 
and  has  guaranteed  on  behalf  of 
Cooperatives  an  additional  S2.9  billion 
in  obligations. 

3.  Since  enactment  of  the  Rural 
Electrification  Act  of  1938  (the  RE  Act). 
REA  has  financed  the  construction  and 
operation  of  electric  generating  plants, 
transmission  facihties  and  distribution 
systems  in  order  to  provide  electricity  to 
persons  in  rural  areas  who  are  without 
central  station  service.  REA  obtains  a 
mortgage  on  all  its  borrowers'  assets 
(the  REA  Mortgage),  and  generally 
exercises  a  high  degree  of  financial  and 
technical  supervision  over  their 
operations. 

During  the  19708,  the  expanding 
power  requirements  of  rural  consumers 


*  See  29  CFR  25103-101. 


in  many  areas  throughout  the  country 
resulted  in  the  construction  by  the 
Cooperatives  of  many  new  generating 
plants  and  transmission  facilities.  To 
satisfy  the  major  capital  requirements 
for  these  projects.  Congress  passed 
legislation  requiring  the  Federal 
Financing  Bank  of  the  United  States 
Treasury  (the  FEB)  to  make  long-term 
loans  (the  FFB  Loans),  at  interest  rates 
1/8  of  1%  above  FFB's  own  borrowing 
costs,  to  the  Cooperatives  with 
repayment  guaranteed  by  REA. 

Most  FFB  Loans  were  made  in  the  late 
1970's  and  early  1980's  at  rates  ranging 
up  to  approximately  15%.  The  applicant 
states  that  under  current  market 
conditions  the  FFB  Loans  could  be  made 
at  considerably  lower  rates  which 
would  result  in  significant  savings  for 
the  Cooperatives. 

4.  In  June  1986.  Congress  passed 
legislation  permitting  rural  electric 
utilities  to  take  advantage  of  the 
reductions  in  interest  rates  by  prepaying 
their  high-interest  FFB  Loans,  without 
any  prepayment  penalty  or  fees,  through 
the  issuance  of  REA-guaranteed  debt  to 
private  lenders.  REA  has  adopted 
regulations  (the  Regulations) 
implementing  the  legislation,  and  has 
accepted  prepayment  applications 
submitted  by  a  number  of  the 
Cooperatives. 

5.  CFC  represents  that  it  has 
formulated  a  program  (the  Program)  to 
permit  the  Cooperatives  to  refinance 
their  FFB  Loans  in  accordance  with  the 
Regulations  at  competitive  rates.  REA 
has  approved  the  Program  as  complying 
with  the  Regulations. 

Under  the  Program,  one  or  more  trusts 
(the  Trusts)  are  established  for  each 
Cooperative  intending  to  prepay  its  FFB 
Loans.  The  trustee  of  each  Trust  (the 
Trustee)  is  a  commercial  bank  having 
capital  and  surplus  of  at  least 
$50,000,000.  CFC  makes  a  private  loan 
(the  Private  Loan)  to  the  Cooperative, 
the  proceeds  of  which  are  used  to 
prepay  the  FFB  Loans  being  refinanced. 
CFC  directs  the  Cooperative  to  issue  a 
Private  Note  evidencing  the  Private 
Loan  to  the  separate  Trust.  The  Trust 
issues  to  CFC  the  Certificates,  which 
represent  the  entire  beneficial  interest  in 
the  Trust  While  CFC  holds  the 
Certificates,  the  Private  Note  bears 
interest  at  a  variable  rate  reflecting 
CFC's  cost  of  funding  the  Private  Loan. 
CFC  resells  the  Certificates  in  private 
placements  or  to  the  public  in  firm 
commitment  underwritings,  at  which 
time  the  rate  on  the  associated  Private 
Note  is  reset  to  equal  the  fixed  rate  on 
the  Certificates,  increased  by  an  amount 
equal  to  CFC's  servicing  fee  and 
expense  reimbursement.  The  Certificate 


rate  is  fixed  at  the  lowest  rate 
acceptable  to  the  marketplace  that 
permits  the  Certificates  to  be  resold  by 
CFC  at  par.  CFC  resells  the  Certificates 
promptly,  unless  they  cannot  be  sold 
bearing  rates  within  the  prescribed 
interest  rate  ceiling.  Scheduled 
payments  on  the  Private  Notes  must  be 
sufficient  to  satisfy  the  scheduled 
payments  on  the  Certificates,  plus  any 
amounts  of  servicing  fees  or  other 
expenses  payable  by  the  Trust. 

The  applicant  states  that  in  order  to 
insure  that  the  Cooperatives  derive 
significant  benefit  from  the  refinancing 
of  the  FFB  Loans,  the  Regulations 
require  that  the  interest  rate  on  the 
Private  Notes  must  l>e  at  least  50  basis 
points  lower  than  the  weighted  average 
interest  rate  borne  by  the  FFB  Loans 
being  repaid.  CFC  assumes  all  risks 
associated  with  interest  rate 
fluctuations. 

Each  Trust's  sole  investment  activity 
consists  of  receiving  the  Private  Note, 
issuing  the  Certificates  on  the  day  of  its 
formation,  and  collecting  payments  on 
the  Private  Note.  The  assets  of  each 
Trust  consists  of  a  single  REA- 
guaranteed  Private  Note  evidencing  one 
Private  Loan.  The  applicant  states  that 
in  order  to  obtain  the  best  rates  by 
matching  maturities  to  particular  market 
segments,  separate  Certificates  having 
sequential  maturities  are  offered  throu^ 
separate  Trust  (i.e.,  one  Trust  receives  a 
Private  Note  payable  by  the  Cooperative 
in  installments  in  years  6-10,  a  second 
receives  a  Private  Note  payable  by  thai 
Cooperative  in  years  11-16,  etc.).  The 
Trustee  is  not  authorized  to  modify  the 
right  to  receive  payments  on  the 
Certificates  or  to  take  any  action  that 
would  reduce  the  principal  amount  or 
interest  rate  on  the  Private  Note  without 
the  consent  of  the  Certificateholders.  No 
Trust  can  issue  any  security  other  than  a 
single  class  of  Certificates  or  hold  more 
than  a  single  Private  Note. 

The  applicant  states  that  any  default 
with  respect  to  one  Private  Note  does 
not  permit  acceleration  by  the  holder  of 
any  other  Private  Note,  llie  Trust 
cannot  acquire  any  assets  in 
substitution  for  the  Private  Note  or  sell 
the  Private  Note,  except  in  connection 
with  the  repayment  of  the  Certificates  in 
full  and  the  termination  of  the  Trust 

6.  REA  endorses  on  each  Private  Note 
a  guarantee  (the  REA  Guarantee)  of  the 
timely  payment  of  principal  and  interest 
on  the  Private  Note.  The  RE  Act 
provides  that  the  REA  Guarantee  is  a 
full  faith  and  credit  obligation  of  the 
United  States.  REA  is  required  to  pay 
the  Trust  the  amount  of  any  principal 
and  interest  not  paid  when  due  on  a 
Private  Note  within  five  business  days 
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of  notice  from  CFC  of  tuch  default 
Althougti  ibe  REA  Mortgnge  secures  the 
Private  Note,  all  rights  under  the  REA 
Mortgagee  with  respect  to  the  Private 
Note  are  held  by  REA  and  will  not  inure 
to  the  benefit  of  CFC  the  Trust  or  any 
holder  of  Certificates. 

7.  CFC  contracts  with  REA  and  each 
Trust  to  service  tlie  Private  Loan  thereby 
establishing  an  agency  relationship  with 
respect  to  the  Trustee,  as  described  in 
the  terms  of  the  Trust  Agreement 

Under  the  Trust  Agreement  the 
Trustee  appoints  CFC  as  its  attorney-in- 
fact  to  prosecute  any  claims  to  enforce 
or  collect  on  each  Private  Note  and  REA 
Guarantee.  However,  CFC  as  such 
attorney-in-fact  may  not  rescind,  cancel, 
release,  waive  or  reschedule  the  right  to 
collect  the  unpaid  balance  on  any 
Private  Note  from  the  Cooperative  or 
REA. 

In  administering,  servicing  and 
enforcing  a  Private  Note  or  REA 
Cnarantee,  CFC  is  obligated  to  exercise 
the  rights  and  powers  vested  in  it  by  the 
TVust  Agreement.  Prior  to  a  default  in 
payment  on  a  Private  Note,  CFC  is 
obligated  to  perform  only  those  duties 
that  are  specifically  set  forth  in  the 
Trust  Agreement.  CFC  has  no  hability 
for  any  error  of  judgment  made  in  good 
faith,  unless  it  is  proved  that  CFC  was 
neghgent  in  ascertaining  the  pertinent 
facts,  or  with  respect  to  any  action  it 
takes  or  omits  to  take  in  good  faith  in 
accordance  with  a  direction  received  by 
CFC  from  the  Tmstee  or  the 
Certificatebolders. 

In  addition  to  enforcing  the  Trustee's 
rights  under  the  Private  Note  and  the 
REA  Coarantee  held  by  a  Trust,  CFC  is 
obligated  to  fulftll  a  number  of 
administrative  and  notice  functions 
under  the  Trust  Agreement.  For 
example.  CFC  is  obligated  to  deliver  a 
notice  to  each  Cooperative  and  the 
Trttstee  for  the  Trust  specifying  the  date 
any  peyment  is  due  on  the  Private  Note 
held  by  the  Trust  and  the  amount  of 
such  payment  in  addition,  CFC  is 
responsible  for  notifying  REA  of  any 
default  in  the  payment  of  interest  and 
principal  on  the  Private  Note  held  by  the 
Trust. 

CFC  must  notify  REA  of  any 
condition*  whkh  might  lead  to  a  default 
or  violation  by  the  Cooperative  under 
the  Loan  Agreement  the  Loan 
Guarantee  Agreement  or  a  Private  Note. 
CFC  is  also  obligated  to  notify  REA  of 
any  optional  redemption  of  the  Private 
Note  held  by  a  Trust  and  to  calculate 
the  amount  payable  oo  such  Private 
Note,  and  the  related  CertiAcates. 
pursuant  to  any  redemption  or  purchase 
of  the  Private  Note. 

CFC  bandies  the  bill  tng  or  Private 
U»s^  payments  from  the  Cooperative, 


but  payments  on  the  Private  Note  are 
made  directly  to  the  Tmstee.  CFC 
prepares  for  distribution  by  the  Trustee 
to  Certificaleholder*  all  regular 
semiannaal  reports  concerning 
distributions  on  the  Cerbficates  and  its 
fees,  as  well  as  tax  information  required 
by  the  Certiftcatehoklers.  The  applicant 
states  that  at  least  once  a  year,  an 
indef>endent  public  accountant  audits 
the  books  and  records  of  each  Trust. 
Upon  completion,  copies  of  the  auditor's 
reports  are  provided  to  the  Trustee. 

a  CFC  is  compensated  out  of 
payments  on  the  Private  Note  in  excess 
of  the  scheduled  payments  distributed  to 
the  Certificateholders.  CFC  estimates 
that  its  regular  servicing  fee  will  total 
not  more  than  approximately  Vio  of  1% 
per  annum  of  the  principal  amount  of 
the  Private  Note.  If  REA  consents,  CFC 
receives  from  the  Trust  reimbursecnent 
for  costs  incurred  by  it  in  connection 
with  the  reoHering  of  the  Certificates. 
However,  the  applicant  states  that  such 
reimbursement  does  not  reduce 
distributions  to  the  Certificateholders. 

CFC  may  not  resign,  but  may  be 
discharged  by  action  of  51%  of  the 
Certificateholders  or  the  Trustee 
following  certain  defaults  or  events  of 
bankruptcy  relating  to  CFC.  The 
insolvency  of  either  the  Triistee  of  CFC 
will  not  affect  the  Certificateholders 
rights,  because  CFC  will  not  hold  any 
Trust  assets  and  the  assets  held  in  a 
fiduciary  capacity  by  the  Trustee  are  not 
subject  to  claims  of  the  Triistee's 
general  creditors. 

9.  CFC  states  that  it  may  resell  the 
Certificates,  either  in  private  placements 
pursuant  to  section  4(2)  of  the  Securities 
Act  of  1933  (the  Securities  Act),  or  in 
underwritten  pubKc  offerings  registered 
under  the  Securities  Act,  or  possibly  in 
distributions  exempt  from  registration 
because  they  will  come  to  rest  outside 
the  United  States.  CFC  expects  that  the 
Certificates  will  be  marketed  principally 
to  financial  institutions,  such  as  the 
Plans.  CFC  states  further  that  the 
Certificates  issued  by  each  Trust  will 
receive  the  highest  investment  grade 
rating  ("AAA"  or  **Aaa")  from  at  least 
two  nationally  recognized  statistical 
rating  organizations  not  affiliated  with 
CFC  or  the  Trusts. 

10.  Each  Certificate  represents  an 
undivided  fractional  interest  in  a  Trust. 
The  Certificates  are  issued  in 
denominations  of  $1,000  or  multiples 
thereof,  and  will  not  be  divisible  into 
Certificates  with  original  principal 
amounts  below  that  figure.  The 
Certificates  are  transferable  and  are 
listed  on  a  national  securities  exchange. 
Payments  on  the  Certificates  represent 
the  pas»*through  of  payments  received 
by  the  Trustee  on  the  Private  Note  held 


by  the  Trust  Interest  on  both  the  Private 
Note  and  the  Certificates  are  payable 
semiannually  and  principal  payments  on 
both  the  Private  Note  and  the 
Certificates  ne  payable  annually  for  the 
period  during  whid)  the  Private  Note 
and  the  Certificates  amortize. 

The  Cerhficates  can  be  prepaid  at  any 
time  the  Private  Note  is  prefwid.  The 
Private  Notes  are  prepayable  at  the 
Cooperative's  option,  generally  after  a 
no-call  period,  at  premiums  declining 
each  year  until  such  premiums  equal 
zero.  The  applicant  states  that  the 
payment  of  principal,  interest  and 
premium  in  the  event  a  Cooperative 
elects  to  prepay  the  Private  Note  are  not 
covered  by  the  REA  Guarantee. 
However,  the  Cooperative  is  required  to 
accompany  its  notice  of  prepayment 
with  a  cash  deposit  equal  to  the 
amounts  that  are  due  on  the  Private 
Note  at  the  time  of  prepayment,  thus 
assuring  that  funds  are  available  at  that 
time. 

The  applicant  states  that  with  the 
exception  of  the  prepayment  referred  to 
above,  all  payments  on  the  Certificates 
have  back-fo-back  Private  Note 
obligations  which  are  supported  by  the 
full  faith  and  credit  of  the  United  States. 
If  the  Cooperative  defaults  in  making  its 
payments  or  in  its  other  obligations  to 
REA,  REA  has  the  option  either  to  pay 
under  the  REA  Guarantee  prrncipal  and 
interest  as  they  fall  due  on  the  Private 
Note  or  to  proceed  against  the 
Cooperative  and  to  assume  the 
Cooperative's  obligations  under  the 
Private  Note.  In  addition,  if  the 
Cooperative  could  at  that  time  make  an 
optional  prepayment  of  the  Private  Note, 
REA  may  prepay  or  purchase  the  Private 
Note  at  the  same  premium  as  would 
then  be  applicable  to  a  prepayment  by 
the  Cooperative.  The  Trustee  or  CFC.  as 
its  agent  will  enforce  payments  due  on 
the  Private  Note  and  the  REA 
Guarantee.  However,  a  specified 
percentage  of  Certificateholders  may 
direct  the  time,  method  and  place  of 
conducting  any  remedy  available  to  the 
Trustee  or  CFC.  The  Trustee  may  not 
resign  until  the  Trust  is  liquidated  and 
the  proceeds  distributed  to 
Certificateholders  unless  a  successor 
Trustee  has  been  designated  and  has 
accepted  the  trusteeship. 

11.  Scheduled  distributions  on  the 
Certificates  are  made  approximately  11 
days  following  the  corresponding 
payment  on  the  Private  Note.  The 
application  states  that  this  period  of 
time  allows  CFC  to  notify  REA  if  there  is 
a  default  by  the  Cooperative  in  making  a 
payment  on  the  Private  Note  and  allows 
five  business  days  for  REA  to  make  a 
payment  under  the  guarantee. 
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As  a  consquence,  if  the  Cooperative 
defaults,  thefull  faith  and  credit 
guarantee  payment  will  fall  due  before 
the  scheduled  payment  on  the 
Certificates.  The  applicant  states  that  if 
a  Cooperative  elects  to  prepay  the 
Private  Loan,  distributions  on  the 
Certificates  will  be  made  only  after 
advance  receipt  of  the  amounts  to  be 
prepaid,  thus  permitting  notice  of  the 
resulting  distribution  to  be  given  to  the 
Certificateholders. 

The  applicant  states  further  that 
during  these  periods  pending 
distribution,  payments  on  the  Private 
Note  received  by  the  Trust  will  be 
invested,  at  the  direction  of  CFC,  in  (i) 
obligations  issued  by  the  United  States 
(and  supported  by  its  full  faith  and 
credit),  or  (ii)  repurchase  agreements 
with  respect  to  such  obligations,  over- 
coUateralized  on  a  basis  that  will  not 
result  in  a  reduction  in  the  ratings  of  the 
Certificates.  All  such  investments  must 
mature  before  the  next  scheduled 
distribution  date  on  the  Certificates.  The 
obligations  collateralizing  the 
repurchase  agreements  in  question 
would  be  marked-to-market  on  a  daily 
basis  and  kept  in  the  possession  of  the 
Trustee.  Assuming  all  amounts  then  due 
on  the  Private  Notes  have  been  paid  in 
full,  any  yield  on  these  investments  will 
be  returned  to  the  Cooperative,  or  to 
REA  to  the  extent  of  any  unreimbursed 
payments  on  the  REA  Guarantee. 

12.  Prohibited  Transactions.  The 
Department's  regulations  defining  "plan 
assets"  (29  CFR  2510.3-101)  provide  that 
if  a  plan  acquires  an  equity  interest  in 
an  entity  that  is  not  an  operating 
company,  such  as  the  Certificates  in  a 
Trust  the  plan  will  be  required  to  treat 
the  underlying  assets  of  the  entity  as 
assets  of  the  plan,  if  the  class  of  equity 
interests  in  question  are  not  (i)  held  by 
100  or  more  investors  independent  of  the 
issuer  and  of  each  other,  (ii)  freely 
transferable  and  (iii)  sold  as  a  part  of  an 
offering  pursuant  to  an  effective 
registration  statement  under  the 
Securities  Act  and  then  Hmely 
registered  under  section  12(b)  or  12(g)  of 
the  Securities  Exchange  Act  of  1934.  The 
application  represents  that  although 
there  are  no  restrictions  imposed  on  the 
transfer  of  the  Certificates  and  CFC  will 
satisfy  the  registration  requirements, 
CFC  anticipates  that  one  or  more  Series 
of  the  Certificates  will  be  held  by  fewer 
than  100  independent  investors  at  the 
conclusion  of  the  initial  offering. 

The  applicant  states  that  a  Plan's 
assets  will  be  deemed  to  include  assets 
of  a  Trust  if  employee  benefit  plan 
investors  in  the  aggregate  acquire 
Certificates  representing  a  greater  than 


25%  interest  in  a  Trust.*  CFC  represents 
that  it  is  possible  that  more  than  25%  of 
the  interests  in  one  series  of  Certificates 
may  be  held  by  the  Plans. 

It  the  assets  of  a  Trust  are  deemed  to 
be  "plan  assets",  the  activities  of  CFC 
with  respect  to  a  Trust  may  be  regarded 
as  services  being  performed  for  the 
participating  Plans,  which  would  cause 
CFC  to  be  a  "service  provider"  and 
party  in  interest  to  the  Plans  investing  in 
the  Trust.  Thus,  CFC  stales  that  it  is  the 
possible  existence  of  such  "service 
provider"  status  which  gives  rise  to  the 
potential  prohibited  transactions  for 
which  an  exemption  is  requested. 
However,  CFC  acts  solely  as  an  agent  of 
the  Trustee  and  does  not  have  any 
authority  or  control,  outside  those  duties 
specifically  delineated  in  the  Trust 
Agreement  which  would  make  it  a 
fiduciary  of  the  assets  of  a  Trust 

First,  the  applicant  states  that  a  Plan 
may  acquire  interests  in  more  than  one 
Trust  Since  separate  Trusts  will  be 
established  with  respect  both  to 
borrowings  by  different  Cooperatives 
and  with  respect  to  borrowings  of 
different  maturities  by  the  same 
Cooperative,  it  is  possible  that  a  Plan 
interested  in  the  Certificates  will 
acquire  interests  in  multiple  Trusts.  In 
such  event  the  party  in  interest  status 
assumed  by  CFC  with  respect  to  an 
investing  Plan  as  a  result  of  the  Plan's 
first  investment  in  an  interest  in  a  Trust 
might  cause  the  acquisition  by  the  Plan 
of  an  interest  in  a  second  Trust  to 
violate  the  provisions  of  the  Act.  Such  a 
transaction  could  occur  if  the  Plan  were 
to  acquire  a  Certificate  directly  fix)m 
CFC.  However,  the  applicant  states  that 
some  of  the  Certificates  will  be  placed 
through  a  firm  commitment 
underwriting.* 

Second,  in  addition  to  the  acquisition 
of  Certificates,  a  Plan  may  acquire  or 
already  hold  the  CFC  Debt  (see 
Paragraph  1  above)  which  CFC  issues  to 
provide  funding  for  its  operations.  CFC 
Debt  consists  of  collateral  trust  bonds 
(CFC  Bonds),  commercial  paper  (CFC 
Paper),  and  medium  term  notes  (CFC 
Notes).  These  debt  seciuities  are  all  high 
grade  investments,  according  to  two 
nationally  recognized  rating 
organizations,  which  are  sold  primarily 
to  institutional  investors.  CFC  Bonds  are 


*See  DOL  Reg.  S  2Si03-im{{]. 

*  The  applicant  represent*  where  the  Certificates 
are  acquired  by  the  Plans  through  an  underwriting, 
the  acquisition  of  the  Certificates  by  the  Plans  may 
l>e  covered  by  Pari  III  of  Prohibited  Transaction 
Exemption  (PTE)  75-1.  40  FR  S004S.  (October  31. 
1975).  However,  this  proposed  exemption  would 
provide  exemptive  relief  for  those  additional 
prohibited  transactions  involving  CFC  not  covered 
by  PTE  75-1  that  may  arise  as  a  result  of  the  plan 
asMt  "k>ok-though"  rule  and  GFCs  status  as  a 
service-provider  to  a  Trust 


fixed  rate  unconvertible  senior  debt 
securities  which  have  maturities  ranging 
from  five  to  thirty-five  years.  CFC  Bonds 
are  Usted  on  the  New  York  Stock 
Exchange  and  sold  in  firm  commitment 
underwritten  public  offerings,  registered 
under  the  Securities  Act,  to  traditional 
buyers  of  corporate  debt  securities  such 
as  banks  and  insurance  companies.  CFC 
Paper  is  issued  as  senior  promissory 
notes  having  maturities  of  up  to  nine 
months.  CFC  Paper  is  exempt  from 
registration  under  the  Securities  Act  and 
is  sold  through  securities  dealers  mostly 
to  banks  and  money-market  funds.  CFC 
Notes  are  unsecured  senior 
unconvertible  notes  having  maturities 
ranging  from  nine  months  to  fifteen 
years.  CFC  Notes  are  registered  under 
the  Securities  Act  and  are  placed  by 
securities  dealers  on  a  best-efforts  basis 
with  the  usual  buyers  of  this  type  of 
security,  which  are  mosUy  banks  and 
insurance  companies.  The  applicant 
represents  that  all  these  debt  securities 
are  offered  on  the  same  terms  and 
conditions  to  all  investors,  including  the 
Plans.  The  applicant  states  that  if  a  Plan 
were  to  acquire  Certificates  from  CFC  at 
any  time  during  which  the  Plan  held 
CFC  Debt,  and  such  acquisition  of  the 
Certificates  resulted  in  CFC  becoming  a 
party  in  interest  with  respect  to  the  Plan 
as  a  service  provider  to  the  Trust  which 
issued  the  Certificates,  then  the  holding 
by  the  Plan  of  such  CFC  Debt  would 
become  a  prohibited  extension  of  credit 
in  violation  of  the  Act.  Likewise,  if  CPC 
were  to  become  a  party  in  interest  with 
respect  to  a  Plan  as  a  service  provider 
and  if  the  Plan  subsequently  acquired 
CFC  Debt  then  such  acquisition  by  the 
Plan  of  CFC  Debt  would  become  a 
prohibited  extension  of  credit  in 
violation  of  the  Act 

CFC  states  that  it  will  have  no 
relationship  to,  or  influence  over  the 
investment  decisions  made  by,  a  Plan 
either  to  acquire  CFC  Debt  or  to  acquire 
a  Certificate  imder  a  Trust.  The 
decisions  of  the  Plans  to  participate  in 
the  Trusts,  through  the  pim:hase  of  the 
Certificates,  will  be  made  by  Plan 
fiduciaries  independent  of  CFC  and  the 
Trustee. 

Finally,  CFC  states  that  it  is  obligated 
to  defend  and  indemnify  the  Trust  and 
its  Certificateholders  against  any  and  all 
costs,  expenses,  losses,  damages,  claims 
and  UabiUties,  including  reasonable  fees 
and  expenses  of  counsel  and  expenses 
of  litigation,  arising  with  respect  to  any 
action  taken  by  CFC,  except  to  the 
extent  such  charges  may  be  attributable 
to  the  Trustee's  negligence  or  bad  faith. 
The  applicant  states  that  if  CFC  is 
considered  to  be  a  party  in  interest  with 
respect  to  Plan  Certificatebolders,  CFCs 
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indemnification  of  the  Certincateholdets 
against  certain  potential  taxea  and 
expenaes  may  be  deemed  to  be  a 
guarantee  whidi  reaulta  in  a  prohibited 
•xtenaioo  of  credit  between  CFC  and 
tile  Plao  under  the  act 

13w  Soyland  I^ower  Cooperative,  Inc. 
(Soyland).  baa  refinanced  its  PFB  Loans 
under  tiw  Program  by  borrowing  from 
CFC  and  isauing  five  Private  Notes 
evidencing  these  borrowings  to  separate 
Trusts.  CFC  has  acquired  the 
Certificates  representing  the  ownership 
interest  in  these  Trusts  (the  Soyland 
Transaction)  and  has  sold  the 
Certificates  to  various  institutional 
investors,  including  tite  Plans.  The 
applicant  requests  that  the  proposed 
exemption  be  effective  as  of  }uly  22. 
1987.  the  date  of  the  delivery  of  the 
Certificates  to  the  Plans  with  respect  to 
the  Soyland  Transaction.  The  applicant 
states  that  four  other  Cooperatives. 
Caiun  Electric  Power  Cooperative,  Inc., 
Deseret  Generation  &  Transmission  Co- 
operative, Tex-La  Electric  Cooperative 
of  Texas  Inc.,  and  Kansas  Electric 
Power  Cooperative..Inc.,  have  planned 
to  refmance  their  FFB  Loans  under  the 
Progrant  However,  CFC  states  that 
because  the  determination  of  eligibility 
under  the  Regulations  rests  solely  «vith 
REA.  CFC  caooot  determine  which  other 
bocTOwers  will  have  prepayment 
applicatiobs  approved.  CFC  anticipates 
that  a  substantial  number  of  the 
Cooperatives  may  participate  in  the 
PrograiB. 

14.  In  summary,  the  applicant 
repreaenta  that  the  transactions  satisfy 
tke  statutory  criteria  of  section  408(a)  of 
the  Act  becanse.  among  other  things:  (a) 
The  decision  of  the  Plans  to  purciiase 
the  Certificates  was  and  will  be  made  hi 
all  casaa  by  a  Fian  fiduciary  which  is 
indepeadent  of  CFC  and  the  Trusteee; 
(b)  the  Certificates  are  priced  at  mariiet 
rates  and  will  in  all  cases  receive  the 
highest  investment  grade  rating  from 
two  nationally  recognized  statisitcal 
rating  organixatiorts;  (c)  the  payments  of 
principal  and  interest  on  the  Private 
Notes  held  by  the  Trusts  issuing  the 
Certificates  are  guaranteed  by  REA;  and 
|d)  the  Certificates  are  sold  to  the  Plans 
with  full  disclosare  to  the  independent 
fiduciaries  for  the  Plans  of  the  fees  and 
expenses  to  be  recovered  by  CFC  and 
the  Trustee  from  the  Trust,  which  hi  all 
cases  come  only  out  of  pa3rmenls  made 
on  the  Private  Notes  by  the 
Cooperatives. 

For  Further  InformatioD  Contact:  Mr. 
E.F.  WitUanu  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 


Dalloa  Foundiias,  Inc  Employs*  Stock 
OwMTship  PIhi  (tha  PLm)  Located  in 
Fort  Wayne.  Indiana 

(Application  No.  D-77S7] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(Z)  c4  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a], 
and  406(bK2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4875  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  P)  of  the 
Code  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  units  in  a  limited 
investment  partnership  (the  Partnership 
Units)  to  the  Dalton  Foondries.  Inc. 
Pension  Plan  (the  Pension  Plan),  a  party 
in  interest  witfi  respect  to  the  Plan  by 
reason  of  the  Plan's  ownership  of  more 
than  50  percent  of  Dalton  Foundries,  Inc. 
(Dalton),  sponsor  of  the  Pension  Plan, 
provided  that  the  price  paid  is  the  fair 
market  value  of  the  Partnership  Units  on 
the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  stock 
ownership  plan  sponsored  by  Dalton 
Foundries,  Inc..  manufactarers  of 
foondry  equipment  doing  business  in 
Warsaw,  Indiana.  As  of  September  8. 
1986,  the  Plan  had  122  participants  and 
$3,480,000  in  assets. 

2.  In  1962  the  Dalton  Foundries,  faic 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  purchased  the  Partnership  Units, 
63.441  units  of  Balcor  Pension  blasters 
II  (Balcor  II)  at  an  aggregate  cost  of 
$60,000.  Balcor  II  is  a  limited  real  estate 
investment  partnership  marketed  by  The 
Balcor  Company  (Balcor).  a  subsidiary 
of  Shearson  Lehman  Hutton,  Inc.  At  the 
time  of  the  purchase  of  the  Partnership 
Units  the  Profit  Sharing  Plan  covered 
Dalton's  salaried  employees  and  the 
assets  of  the  Profit  Sharing  Plan  were 
allocated  between  an  equity  fiind  (the 
Equity  Fund)  and  a  money  market  fund, 
between  which  participants  were  given 
the  right  to  exercise  investment 
discretion.  The  Partnership  Units  then 
represented  approximately  4.3%  of  the 
$1.4  million  in  the  Equity  Fund.  After 
formation  of  the  Plan  in  1985,  Profit 
Sharing  Plan  participants  were  given  the 
opportunity  to  direct  that  their  accounts 
be  invested  in  whole  or  in  part  in 
employer  stock,  and  the  Profit  Sharing 
Plan  was  merged  into  the  Plan.  All  Profit 
Sharing  Accounts,  however,  wrere 
segregated  within  tiie  Plan  trust.  As  of 
December  31, 1987.  the  Profit  Sharing 


Equity  Fund  accounts  totalled 
approximately  $161,000.  The  Partnership 
Units,  valued  as  of  September  1, 1988  at 
$876.04  per  unit,  thus  represent 
approximately  34.5%  of  the  Equity  Fund 
value. 

3.  The  Partnership  Units  now 
represent  more  than  a  third  of  the  value 
of  assets  in  the  Plan's  Equity  Fund. 
However,  no  satisfactory  secondary 
market  currently  exists  for  the 
Partnership  Units.  Although  Balcor 
maintains  a  repurchase  plan  for  Balcor 
II  investment  units,  the  waiting  period 
for  repurchase  is  currently 
approximately  four  years,  a  waiting 
period  which  fluctuates  on  the  basis  of 
cash  received  each  quarter. 

Early  in  1988  the  waiting  period  was 
nine  years.  As  a  result,  a  severe  liquidity 
problem  exists  with  respect  to  the  Profit 
Sharing  Equity  Fund  accounts  which 
limits  the  right  of  Plan  participants  to 
exercise  their  investment  discretion 
between  the  Profit  Sharing  Equity  Fund 
and  money  market  accounts  and  the 
ability  of  the  Plan  to  make  distributions 
from  the  Avfit  Sharing  Eqtrity  Fund  to 
retiring  or  otherwise  terminating  Plan 
participants. 

4.  Accordingly,  the  Plan  proposes  to 
sell  the  Partnership  Units  to  the  Pension 
Plan  for  an  amount  in  cash  equal  to  the 
unit  valne  of  the  Partnership  Units  as 
determined  by  Balcor.  Balcor  discounts 
the  value  of  the  Units  by  10%  due  to  lack 
of  marketability  and  this  amount 
represents  the  price  at  which  Balcor  will 
repurchase  the  Units  from  unitholders. 
On  September  1. 198a  Sean  O'Malley.  of 
the  Investor  Services  Department  of 
Balcor.  stated  that  the  fair  market  value 
of  the  Partnership  Unit*  was  %K7tM  per 
interest 

Sl  On  April  4, 1980,  Radd  L  Riebe, 
(Mr.  Riebe)  Vice  President  of  Ameritrust 
Company  N.A.  of  Cleveland.  Ohio, 
acting  as  independent  fiduciary  for  the 
Plan,  stated  that  the  proposed 
transaction  was  in  the  best  interest  of 
the  Plan  and  its  participants  and 
beneficiaries.  In  reachiiag  this 
conclusion,  Mr.  Riebe  took  into 
consideration  the  Plan's  overall 
investment  portfolio,  especially  its 
liquidity  requirements  and  the  need  of 
the  Plan  to  diversify  its  assets. 

8.  On  April  6, 1989.  Barry  F.  Ebert  (Mr. 
Ebert).  President  of  Heartland  Capital 
Management,  Inc.,  a  registered 
investment  advisor,  acting  as 
independent  fiduciary  for  the  Poision 
Plan,  stated  that  the  proposed 
transaction  was  in  the  best  interest  of 
the  Pension  Plan  and  its  participants 
and  beneficiaries.  In  reaching  this 
conclusion.  Mr.  Ebert  took  into 
consideration  the  Pension  Plan's 


average  annual  rate  of  investment 
return,  the  diversification  of  its  assets, 
and  its  liquidity  needs.  The  Partnership 
Units  will  represent  approximately  3.5% 
of  the  assets  of  the  Pension  Plan. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  sale  represents  a  one-time 
transaction  for  cash,  which  can  be 
easily  verified:  (b)  the  transaction  will 
result  in  greater  liquidity  of  the  Plan's 
assets,  enabling  the  Plan  to  make  timely 
distributions;  (c)  the  Plan  will  receive 
and  the  Pension  Plan  will  pay  the  fair 
market  value  for  the  Partnersiiip  Units 
as  determined  by  Balcor  and  (d) 
Ameritrust  Company,  N  A^  serving  as 
independent  fiduciary  for  the  Plan,  and 
Heartland  Capital  Management.  Inc.. 
serving  as  independent  fiduciary  for  the 
Pension  Plan,  have  determined  that  the 
transaction  is  in  the  interest  of  the  Plan 
and  its  participants  and  beneficiaries 
and  of  the  Pension  Plan  and  its 
participants  and  beneficiaries. 

For  Furdier  Information  Contact* 
Joseph  L  Roberts  III  of  the  Department 
telephone  (202)523-8881  (This  is  not  a 
toll-free  number.) 

Pension  Plan  for  Employees  of  Merrill 
Lynch  ft  Co.,  Inc.  and  AJ^iliates  (the 
Plan)  Located  in  New  York,  New  York 

(Application  No.  D-7859) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
secUon  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  The 
proposed  cash  sale  by  the  Plan  of 
certain  parcels  of  improved  real 
property  (the  Properties)  and  the 
transfer  of  all  existing  leases  on  the 
Properties,  to  Merrill  Lynch  &  Co.,  Inc. 
(the  Employer),  the  sponsor  of  the  Plan, 
provided  that  the  price  paid  for  each  of 
the  Properties  is  the  ^^ater  of  either  (i) 
the  price  originally  paid  for  the 
particular  Property  by  the  Plan,  plus  the 
cost  of  all  capital  improvements  made  to 
the  Property  since  the  time  of  its 
acquisition  by  the  Plan  (the  Book  Value), 
or  (ii)  the  fair  market  value  of  the 
Property  as  of  the  date  of  sale;  and  (2) 
the  proposed  cash  sale  by  the  Plan  of  a 
second  mortgage  note  (die  Note),  which 
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is  secured  by  another  parcel  of 
improved  real  property  unrelated  to  the 
Properties,  to  the  Employer,  provided 
that  the  price  paid  for  the  Note  is  the 
greater  of  either  (i)  the  outstanding 
principal  balance  on  the  Note,  plus  any 
accrued  but  unpaid  interest  (the  Note's 
Book  Value),  or  (ii)  the  fair  market  value 
of  the  Note  on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defmed  benefit  plan 
which,  as  of  December  31, 1988,  had 
total  assets  of  approximately  $1  billion. 
The  Plan  covers  approximately  32,542 
active  participants.  In  addition,  the  Plan 
covers  5,317  former  participants,  retirees 
and  beneficiaries  who  are  now  receiving 
or  who  are  entiUed  to  receive  benefits  in 
the  future.  The  trustees  of  the  Plan  are 
Courtney  F.  Jones  (Mr.  Jones),  D.  Bruce 
Brunson  (Mr.  Brunson),  Robert  J.  Farrell 
(Mr.  Farrell).  Jack  W.  Lowery  (Mr. 
Lowery),  Arthur  Zeikel  (Mr.  Zeikel).  and 
Mary  A.  Wrenn  (together,  the  Trustees). 
The  Trustees  are  all  ofiicers  of  the 
Employer  or  its  subsidiaries. 

2.  The  Elmployer  is  a  holding  company 
incorporated  in  Delaware  with  its 
principal  offices  located  at  North  Tower, 
World  Financial  Center,  New  York,  New 
York.  The  Employer  provides,  through 
its  subsidiaries,  various  investment 
financial,  real  estate,  insurance  and 
related  services.  The  Employer's 
principal  subsidiary.  Merrill  Lynch. 
Pierce.  Fenner  &  Smith,  Inc.,  is  one  of  the 
largest  securities  firms  in  the  worid. 

3.  The  Plan  provides  for  the 
appointment  by  the  Board  of  Directors 
of  the  Employer  of  an  investment 
committee  for  the  Plan  (the  Committee) 
consisting  of  not  less  than  three  nor 
more  than  nine  members.  Members  of 
the  Committee  may,  but  need  not  be 
employees  of  the  Employer  or  its 
subsidaries.  At  the  present  time,  there 
are  five  employees  of  the  Employer  or 
its  subsidiaries  that  are  serving  as 
members  of  the  Committee.  "These  five 
Committee  members  are  Mr.  Jones,  Mr. 
Brunson.  Mr.  Farrell,  Mr.  Lowery,  and 
Mr.  Zeikel. 

The  Committee  has  the  exclusive 
power  to  establish  and  monitor  the 
policies  and  guidelines  for  the 
investment  of  the  Plan's  assets.  The 
Committee  is  also  authorized  to  direct 
the  purchase  or  sale  of  specific 
investments  of  the  Plan,  except  to  the 
extent  that  an  investment  manager  has 
been  appointed  for  any  of  the  Plan's 
assets. 

4.  The  Employer  has  decided  to 
terminate  the  Plan  effective  December 
31, 1988.  In  connection  with  the  Plan's 
termination,  the  Committee  intends  to 
liquidate  all  of  the  Plan's  assets, 
including  the  Properties  and  the  Note. 


The  assets  of  the  Plan,  including  the 
proceeds  from  the  sale  of  the  Properties 
and  the  Note,  will  be  used  to  provide  the 
participants  and  beneficiaries  of  the 
Plan  with  annuities  in  an  amount  equal 
to  their  Plan  benefits  as  of  December  31, 
1988.  The  Employer  anticipates  that 
following  the  satisfaction  of  Plan 
liabilities,  there  will  be  residual  assets 
held  by  the  Plan  wiiich  will  be 
transferred  to  an  employee  stock 
ownership  plan  sponsored  by  the 
Employer  (the  ESOP).  The  applicant 
states  that  the  amount  transferred  to  the 
ESOP  will  consist  solely  of  cash  or  cash 
equivalents  and  will  be  used  to 
purchase  stock  of  the  Employer. 

5.  The  Properties  are  described  as 
follows: 

(1)  A  single  six-story  office  building 
with  approximately  82.800  square  feet 
located  at  523  North  Belt,  Houston. 
Texas  (the  Houston  Property);  (2)  a 
single  one-story  warehouse  containing 
47.791  square  feet  located  at  1383  Vapor 
Trail  Road,  Colorado  Springs,  Colorado 
(the  Colorado  Springs  Property);  (3)  a 
business  park  consisting  of  four  office 
and  warehouse  buildings  containing 
approximately  86,544  square  feet  located 
at  1977  OToole  Avenue,  San  Jose. 
California  (the  San  Jose  Properties);  and 
(4)  three  single-story  industrial 
warehouse  buildings,  Icnown  as 
Centreport  7,  Valwood  Park  1.  and 
Valwood  Park  4,  containing  a  total  of 
approximately  215.598  square  feet 
which  are  located,  respectively,  at  4501 
Cambridge  Road  in  Fort  Worth,  Texas, 
13800  Hutton  Drive  in  Dallas.  Texas,  and 
13755  Benchmark  Drive  in  Dallas.  Texas 
(together,  the  Dallas/Ft.  Worth 
Properties). 

The  Note  is  a  nonrecourse  second 
mortgage  interest  in  a  five-story,  104.000 
square  foot  office  building,  located  at 
500  Sylvan  Avenue.  Bridgeport 
Connecticut  (the  Bridgeport  I'roperty). 
The  Bridgeport  Property  is  owned  by  the 
Sylvan  Executive  LJmited  Partnership 
(Sylvan),  an  unrelated  party. 

6.  The  Plan  purchased  the  Houston 
Property  in  December,  1980,  from 
Messrs.  Frank  E  Allison  and  R£. 
Walker,  Jr.,  both  of  whom  are  unrelated 
parties,  for  $4.875,00a  The  Plan  has 
incurred  capital  expenditures  of  $385,874 
with  respect  to  the  Houston  Property, 
making  the  current  Book  Value  of  the 
Property  $5,260,874. 

The  Houston  Property  was  appraised 
by  Thomas  R.  Kirby.  M.A.L  (Mr.  Kirby). 
of  Murphy,  Kirby  &  Associates,  an 
independent  qualified  real  estate 
appraiser  in  Houston.  Texas.  Mr.  Kirby 
states  that  the  fair  market  value  of  the 
Houston  Property,  expressed  in  terms  of 
the  "leased  fee  estate"  created  by 
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existing  and  projected  multiple  tenant 
leases,  was  in  .200.000,  as  of  September 
15. 1988.  Mr.  Kirby  notes  that  a  mafoi 
tenant  of  the  Houston  Property  vacated 
the  premises  in  1986  and  that  the 
property  was  approximately  85%  vacant 
as  of  the  date  of  the  appraisal.  Mr.  Kirby 
also  notes  that  the  Houston  area  real 
estate  market  is  over-developed  and 
extremely  competitive. 

The  applicant  represents  that  the 
value  of  the  "leased  fee  estate"  in  the 
Houston  Property  was  used  to  determine 
fair  market  value  because  the  Houston 
Property  is  being  sold  subject  to  existing 
leases  to  parties  unrelated  to  the  Plan  or 
the  Employer.  By  letter  dated  February 
3. 1989.  Mr.  Kirby  states  that  in  the  real 
estate  appraisal  profession  it  is  common 

Eractice.  when  a  property  is  encumbered 
y  either  a  single  tenant  lease  or 
multiple  tenant  leases,  to  value  the 
"leased  fee  estate"  rather  than  the  "fee 
simple  estate."  Mr.  Kirby  states  further 
that  the  term  "leased  fee  estate"  is 
synonymous  with  the  use  of  the  term 
"fee  simple  encumbered  by  existing 
leases."  Mr.  Kirby  notes  that  a  "leased 
fee  estate"  valuation  takes  into 
consideration  the  future  rentul  income 
from  the  current  tenants,  as  well  as  the 
reversion  of  the  property 
(unencumbered  by  those  leases)  at  the 
expiration  of  the  leases. 

7.  The  Plan  purchased  the  Colorado 
Springs  Property  on  June  26. 1981,  from 
Mr.  James  Barry  Craddock.  an  unrelated 
party,  for  $1,614,143.  The  Plan  has 
incurred  capital  exi>enditures  of  $61,562 
with  respect  to  the  Colorado  Springs 
Property,  making  the  current  Book  Value 
of  the  property  $1,675,705. 

The  Colorado  Springs  Property  was 
appraised  by  John  D.  Freeman,  M.A.L 
(Mr.  Freeman),  an  independent, 
qualified  real  estate  appraiser  in 
Colorado  Springs.  Colorado,  as  having  a 
fair  market  value  of  $1,410,000.  as  of 
September  18, 198a  Mr.  Freeman  states 
that  the  only  tenant  in  the  Colorado 
Springs  Property  is  the  Schlage  Lock 
Company,  which  will  be  vacating  the 
premises  in  June  1989.  Mr.  Freeman 
states  further  that  his  valuation  of  the 
Colorado  Springs  Property  has 
emphasized  the  income  approach  and 
has  taken  into  consideration  the  present 
value  of  a  future  rental  income  stream, 
based  on  market  rents  for  comparable 
properties  in  the  area.  Mr.  Freeman 
notes  that  the  current  market  for 
industrial  warehouse  space  in  Colorado 
Springs  is  over-oeveloped  and  highly 
competitive. 

8.  The  Plan  purchased  the  San  jose 
Properties  on  September  16, 1983,  from 
Public  Storage,  Inc.,  an  unrelated  party, 
for  $6,79afl02.  The  Plan  has  incurred 
capital  expenditures  of  $258,659  with 


respect  to  the  San  Jose  Properties, 
making  the  current  Book  Value  of  such 
properties  $6,049,561. 

Tlie  San  Jose  Properties  were 
appraised  by  William  A.  Niethammer. 
M.A.I.  (Mr.  Niethammer).  of  the  Real 
Estate  Research  Corporation,  an 
independent,  qualified  real  estate 
appraiser  in  San  Francisco.  California, 
as  having  a  fair  market  value  of 
$5,000,000,  as  of  September  23, 1988.  Mr. 
Niethammer  notes  that  the  commercial 
real  estate  market  in  San  Jose  is  over- 
developed and  suffers  from  a  high 
vacancy  rate,  although  vacancy  rates  for 
similar  properties  have  declined  some  in 
the  past  year.  Mr.  Niethammer  states 
that  his  valuation  of  the  San  Jose 
Properties  has  correlated  the  market 
approach  and  the  income  capitalization 
approach  in  arriving  at  the  current 
market  value  for  such  properties. 

9.  The  Plan  purchased  the  Dallas/Ft. 
Worth  Properties  on  August  15. 1985, 
from  Centre  Development  Company,  an 
unrelated  party,  for  a  total  of  $11,190,185 
(i.e.  $5,727,825  for  Centreporl  7, 
$2,567,825  for  Valwood  Park  1,  and 
$2,894,535  for  Valwood  Park  4).  The  Plan 
has  incurred  total  capital  expenditures 
of  $138,609  with  respect  to  the  Dallas/Ft. 
Worth  Properties  (i.e.  $108,441  for 
Centreport  7,  $15,084  for  Valwood  Park 
1.  and  $15,084  for  Valwood  Park  4), 
making  the  current  aggregate  Book 
Value  of  such  properties  $11,328,794. 

The  Dallas/Ft.  Worth  Properties  were 
appraised  by  Ronald  W.  Potts,  M.A.L 
(Mr.  Potts),  of  Cushman  ft  Wakefield 
Appraisal  Division,  an  independent, 
qualified  real  estate  appraiser  in  Dallas, 
Texas.  Mr.  Potts  states  that  the 
aggregate  fair  market  value  of  the 
Dallas/Ft.  Worth  Properties,  expressed 
In  terms  of  the  "lease  fee  interest"  in  the 
subject  properties,  was  $8,770,000,  as  of 
November  1. 1988  (i.e.  $4,900,000  for 
Centreport  7,  $1,770,000  for  Valwood 
Park  1,  and  $2,100,000  for  Valwood  Park 
4).  Mr.  Potts  notes  that  several  major 
tenants  in  the  Dallas/Ft.  Worth 
Properties  have  leases  which  are  due  to 
expire  soon  and  that  other  tenants  are 
seeking  to  sublet  their  space.  Mr.  Potts 
also  notes  that  the  Dallas/Ft.  Worth 
industrial  real  estate  market  is  over- 
developed and  very  competitive. 

The  applicant  represents  that  the 
value  of  the  "leased  fee  interest"  in  the 
Dallas/Ft.  Worth  Properties  was  used  to 
determine  fair  market  value  because,  as 
with  the  Houston  Property,  those 
Properties  are  being  sold  subject  to  the 
existing  leases,  all  of  which  are  with 
unrelated  parties.  By  letter  dated 
January  31, 1989,  Mr.  Potts  states  that  a 
valuation  of  the  "leased  fee  interest"  or 
"leased  fee  estate"  for  the  Dallfis/F:^. 
Worth  Properties  is  the  relevant    ..... 


valuation  for  such  Properties.  Mr.  Potts 
states  further  that  a  "leased  fee  interest" 
valuation  takes  into  consideration  the 
market  value  of  existing  leases  on  the 
subject  property,  the  probabilities  of 
such  leases  being  renewed  or  cancelled 
at  their  termination,  and  any  residual 
fee  simple  interest  value  in  the  property 
when  arriving  at  fair  market  value. 

10.  The  Plan  originated  the  Note  in 
July  1982.  The  Note  is  a  30-year  note, 
with  a  face  value  of  $3,200,000.  which 
matures  in  2012.  The  annual  interest  on 
the  Note  is  10%  for  the  initial  fifteen 
years  and  12%  for  the  remainder  of  the 
term.  Amortization  of  the  principal 
amount  of  the  Note  begins  in  the 
sixteenth  year.  Prepayment  of  the  Note 
by  Sylvan,  the  borrower,  is  prohibited 
until  the  sixteenth  year.  The  Note  allows 
the  Plan  an  option  to  convert  its  debt 
interest  in  the  Bridgeport  Property,  the 
underlying  property  which  secures  the 
Note,  into  an  equity  interest  on  six 
months  prior  written  notice  between  the 
tenth  and  fifteenth  year  of  the  Note.  The 
Bridgeport  Property  has  a  first  mortgage 
interest  held  by  the  Aetna  Life 
Insurance  Company,  an  unrelated  party, 
in  the  amount  of  $5,500,000. 

The  Note  was  appraised  by  Mark  B. 
Victor,  M.A.I.  (Mr.  Victor),  of  Cushman 
ft  Wakefield  of  Connecticut.  Inc.  (the 
Appraiser),  an  independent,  qualified 
appraiser  in  Stamford,  Connecticut,  as 
having  a  fair  market  value  of  $3,200,000, 
as  of  September  20. 1988.  Mr.  Victor 
states  that  his  valuation  of  the  Note  was 
based  on  the  terms  and  conditions  of  the 
Note,  the  Note's  Uen  positon  with 
respect  to  the  other  encumbrances,  and 
the  security  for  the  Note.  Mr.  Victor 
notes  that  the  Bridgeport  Property  was 
appraised  by  the  Appraiser  as  having  a 
fair  market  value  of  $8,700,000,  as  of 
September  20, 1988. 

11.  The  applicant  represents  that 
extensive  efforts  have  been  made  to  sell 
the  Properties  and  the  Note  to  unrelated 
parties.  However,  these  efforts  have 
been  unsuccessful.  The  applicant  states 
that  it  may  be  difficult  to  sell  the 
Properties  without  incurring  a 
significant  economic  loss  because  of  the 
depressed  state  of  the  commercial  and 
industrial  real  estate  markets  in  the 
areas  where  the  Properties  are  located. 
The  Committee  and  the  Employer  would 
like  to  avoid  the  potential  adverse 
economic  impact  upon  the  Plan  of 
selling  the  Properties  on  the  open 
market  Therefore,  the  Employer 
proposes  to  purchase  the  Properties 
from  the  Plan  for  cash  at  the  greater  of 
either  (i)  the  Book  Value  for  the 
particular  Property,  or  (ii)  the  fair 
market  value  of  the  particular  property 
89  d^texipined  by  qualified,  independent 


appraisers.  The  Employer  is  also  willing 
to  purchase  the  Note  from  the  Plan  for 
cash  at  the  greater  of  either  (i)  the 
Note's  Book  Value,  or  (ii)  the  fair  market 
value  of  the  Note,  as  determined  by  a 
qualified,  independent  appraiser.  The 
applicant  states  that  the  appraisals  for 
each  of  the  Properties  and  for  the  Note 
will  be  updated  as  of  the  date  of  sale. 

12.  The  apphcant  represents  that  the 
proposed  sale  of  the  Properties  and  the 
Note  to  the  Employer  would  be  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  The 
applicant  states  that  the  proposed 
transactions  would  facilitate  the  timely 
liquidation  of  the  Plan's  assets  and  wiil 
ensure  that  the  Plan  at  least  recoups  its 
investment  in  the  Properties  and  the 
Note.  The  Plan  will  not  pay  any 
commissions  or  other  expenses  in 
connection  with  the  proposed 
transactions. 

The  applicant  states  that  the 
Properties  are  not  now  and  have  not 
been  either  leased  to  or  used  by  the 
Employer,  its  subsidiaries,  or  any  other 
party  in  interest  with  respect  to  the  Plan. 
In  addition,  neither  the  Employer  nor  its 
subsidiaries  own  any  property  which  is 
adjacent  to  the  properties. 

13.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  act  because:  (a)  The 
sale  of  the  Properties  and  the  Note  will 
be  one-time  transactions  for  cash;  (b) 
the  plan  will  receive  a  price  for  the 
Properties  which  will  be  the  greater  of 
either  the  Book  Value  for  the  particular 
Property  or  the  fair  market  value  for  the 
particular  Property,  as  established  by 
independent  qualified  appraisers;  (c) 
the  Plan  will  receive  a  price  for  the  Note 
which  will  be  the  greater  of  either  the 
Note's  Book  Value  or  the  fair  market 
value  of  the  Note,  as  established  by  an 
independent  qualified  appraiser;  (d)  the 
Plan  will  not  pay  any  commissions  or 
other  expenses  with  respect  to  the 
proposed  sale  of  the  Properties  and  the 
Note;  and  (e)  the  transactions  will 
facilitate  a  prompt  termination  of  the 
Plan  and  will  allow  the  Plan's  assets  to 
be  distributed  to  th»  participants  and 
beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan,  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Internal 
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Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Complete  General  Coostruction 
Company  Profit  Sharing  Plan  (the  Plan) 
Located  in  Columbus,  Ohio 

(Application  No.  D-7868) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
applicjation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  for  cash  by  the  Plan 
of  certain  real  property  (the  Real 
Property)  to  Complete  CJeneral 
Construction  Company  (the  Employer),  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  price  paid  be  no  less 
than  the  fair  market  value  of  the  Real 
Property  as  of  the  date  of  sale,  as 
determined  by  an  independent  and 
qualified  appraiser. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  the  Employer,  a 
construction  company  doing  business  in 
Columbus,  Ohio.  Lino  A.  Cuzzo, 
President  of  the  Employer,  serves  as 
trustee  of  the  Plan.  As  of  December  7. 
1988.  the  Plan  had  53  participants.  As  of 
March  31. 1988,  the  aggregate  value  of 
Plan  assets  was  $1,777,097.12. 

2.  On  June  30, 1961,  the  Employer 
purchased  101.33  acres  of  unimproved 
land  (the  Employer  Property)  in  Franklin 
and  Delaware  Counties.  Ohio.  On 
August  12, 1968,  the  Plan  purchased  the 
Real  property,  approximately  40  acres  of 
undeveloped  land  in  Liberty  Township, 
Delaware  County,  Ohio,  from  an 
unrelated  third  party  for  $52,000  in  cash 
as  an  investment  in  anticipation  of 
future  appreciation.  The  Real  Property, 
which  includes  approximately  20  acres 
of  lake  area,  is  contiguous  to  the 
Employer  Property,  and  has  no  access  to 
any  road. 

3.  On  January  17, 1989.  James  L  Murr, 
MAI  (Mr.  Murr),  an  independent  and 
qualified  real  estate  appraiser 
associated  with  James  Petropoulos  and 
Company,  a  real  estate  and  appraisal 
firm  in  Columbus,  Ohio,  stated  that  the 
fair  market  value  of  the  Real  Property 


was  $192,000.  based  on  the  highest  and 
best  use  of  the  Real  Property  as  to  be 
developed  in  conjunction  with  the 
Employer  Property. 

4.  The  value  of  the  Real  Property  is 
approximately  11%  of  Plan  assets.  The 
applicant  represents  that  the  Real 
Property,  as  undeveloped  land,  produces 
no  income  and  has  not  been  used  by  any 
party  in  interest  with  respect  to  the  Plan. 

5.  Accordingly,  the  Plan  proposes  to 
sell  the  Real  Property  to  the  Employer 
for  cash  for  the  fair  market  value  of  the 
Real  Property  as  of  the  date  of  sale  as 
determined  by  an  independent  and 
qualified  appraiser.  The  Plan  desires  to 
sell  the  Real  Property  in  order  to 
improve  the  liquidity  of  its  assets  and  to 
realize  a  higher  investment  return.  The 
applicant  represents  that  the  Employer 
will  pay  any  and  all  costs  relating  to  the 
sale  of  the  Real  Property. 

6.  In  summarj',  the  applicant 
represeOts  that  the  proposed  transaction 
will  satisfy  the  criteria  uf  section  408(a) 
of  the  Act  because,  among  other  things: 
(a)  The  sale  represents  a  one-lime 
transaction  for  cash,  which  can  be 
easily  verified;  (b)  the  Plan  will  receive 
the  fair  market  value  of  the  Real 
Property  as  of  the  date  of  sale  as 
determined  by  an  independent  and 
qualified  appraiser,  (c)  the  Plan  will  be 
able  to  divest  itself  of  an  illiquid  asset 
which  is  producing  no  income,  and  will 
be  able  to  diversi^'  its  assets  in  order  to 
realize  a  higher  return  for  the  assets 
represented  by  the  Real  Property:  (d|  the 
Plan  will  not  pay  any  commissions, 
taxes,  or  fees  in  connection  with  the  sale 
of  the  Real  Property;  and  (e)  the  trustee 
of  the  Plan  has  determined  that  the 
proposed  transaction  would  be  in  the 
best  interest  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

For  Further  Information  Contact: 
Joseph  L  Roberts  III  of  the  Department 
telephone  (202)  523-8881  (This  is  not  a 
toll-free  number.) 

Advest  Group.  Inc.  Incentive  Savings 
Plan  (the  Plan)  Located  in  Hartford.  CT 

(Application  No.  D-7947| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e{a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)|1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  proposed  purchase  or  sale 
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of  zero-coupon  obligations  based  on 
Treasury  securities  (STRIPS)  *  between 
individually-directed  accounts  in  the 
Plan  and  Advest,  Inc.  (AI),  the  trustee. 
Plan  administrator  and  sponsor  of  the 
Plan,  provided  the  following  conditions 
are  met:  (a)  The  purchase  or  sale  of  the 
STRIPS  will  be  on  terms  at  least  as 
favorable  as  those  offered  in  the 
ordinary  course  of  business  to  unrelated 
customers  of  Al;  (b)  purchases  or  sales 
will  be  made  only  upon  the  written 
direction  of  a  Plan  participant:  and  (c) 
purchases  or  sales  directed  by  a 
participant  will  be  only  for  the 
participant's  individual  account. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  covering  employees  of  the  Advest 
Group.  Inc.  (AGI).  a  holding  company 
located  in  Hartford,  Connecticut,  and  its 
seven  subsidiaries.  As  of  December  31, 
1987,  the  Plan  had  net  assets  of 
$16,791,251.  As  of  February  16. 1980.  the 
Plan  had  approximately  1,800 
participants.  AI.  a  wholly-owned 
subsidiary  of  AGI.  is  a  broker-dealer 
which  is  also  located  in  Hartford. 
Connecticut.  AI  is  the  Plan  trustee, 
sponsor  and  administrator. 

2.  The  Plan  currently  allows  each 
participant  to  direct  the  investment  and 
reinvestment  of  assets  credited  to  such 
participant's  individual  account  in  one 
or  a  combination  of  nine  different 
mutual  funds,  none  of  which  are  related 
to  AI.  Plan  participants  are  also 
permitted  to  invest  the  assets  in  their 
individual  accounts  in  money  market 
accounts  maintained  for  the  participants 
at  Advest  Bank  (Advest  Bank),  a 
Connecticut-chartered  capital  stock 
savings  bank  and  a  subsidiary  of  AGI.* 
A  participant  may  direct  investment  in 
funds  currently  in  his  or  her  account  up 
to  four  times  in  any  plan  year  by  giving 
written  notice  to  AI.  Assets  for  which 
there  is  no  effective  participant  direction 
are  invested  in  Advest  Bank  money 
market  accounts.^  Once  given,  an 


*  TIte  STRIPS  program  wai  announcMl  l>y  the 
Dapartment  of  the  Treaiury  on  February  IS,  1985.  to 
fadlitate  Separate  Trading  of  Regialered  Interest 
and  Principal  Securities. 

*  The  application  represents  that  such 
Investments  are  in  accordance  with  the  statutory 
criteria  for  exemptive' relief  under  section  4(M|bH4) 
of  the  Act  which  pertains  to  the  investment  of  all  or 
pdrt  of  a  plan's  assets  In  deposits  of  a  bank 
fiduciary.  The  Department  expresses  rto  opinion 
herein  on  whether  participant  investments  in  money 
market  accounts  of  Advest  Bank  satisfy  the  terms 
and  conditions  of  section  40a(b)(4)  of  the  Act. 

^  In  this  proposed  exemption,  the  Department  Is 
not  providing  relief  for  the  receipt  of  fees  with 
respect  to  the  money  market  accounts.  In  this 
regard,  see  section  4aa(b)(2)  of  the  Act. 


investment  direction  is  deemed  to  be 
continuing  until  it  is  explicitly  changed 
in  writing  by  the  participant. 

3.  AI  proposes  to  amend  the  Plan  to 
allow  all  participants  the  additional 
option  of  investing  in  STRIPS.  STRIPS 
represent  direct  ownership  of  future 
principal  and  interest  payments  on 
United  States  Treasury  Bonds  or  Notes. 
STRIPS  pay  no  semiannual  interest,  sell 
at  a  substantial  discount  and  pay  the 
full  face  value  upon  maturity.  The  total 
return,  if  held  to  maturity,  is  Tixed  at  the 
time  of  purchase  and  equals  the 
difference  between  the  price  an  investor 
pays  and  the  face  value  at  maturity.  The 
applicant  represents  that  investment  in 
STRIPS  is  particularly  attractive  to 
participants  who  wish  to  lock  in  a  fixed 
rate  of  interest  for  a  given  period  of 
time. 

4.  The  applicant  represents  the 
SIHIPS  are  marketed  in  the  following 
manner.  A  primary  government  bond 
dealer  purchases  securities  from  the 
United  States  Government,  and  then, 
breaks  the  Treasury  securities  into  the 
principal  and  interest  component 
obligations  of  the  underlying  securities, 
which  are  traded  separately.'  Broker- 
dealers,  such  as  AI,  purchase 
components  by  a  transfer  in  book-entry 
form  to  the  bank  of  the  purchaser.  At  aU 
times,  regardless  of  who  owns  the 
STRIP,  such  investment  is  maintained  as 
a  book-entry  account  at  a  bank  which 
participates  in  the  book-entry  system 
operated  by  the  Federal  Reserve  Banks. 
Each  particular  Government  security, 
representing  an  obligation  to  pay  the 
owner  of  the  STRIPS,  will  be  identified 
by  a  Committee  on  Uniform  Securities 
Identification  Procedures  (CUSIP) 
number  assigned  to  the  obligation.  The 
payment  is  fully-backed  by  and  ia  a 
direct  obligation  T>f  the  United  States 
Government.  Whether  the  payment  is  an 
interest  payment  or  a  principal  payment 
is  determinable  from  the  CUSIP  number 
assigned  to  that  issue. 

5.  In  marketing  STRIPS,  AI  acts  as  a 
principal  rather  than  as  an  agent. 
STRIPS  are  offered  to  the  public  in  face 
amounts  of  $1,000  and  integral  multiples 
thereof  at  discounts  from  their  face 
amount.  AI  sells  STRIPS  to  its  regular 
customers  in  the  ordinary  course  of  its 
business  at  a  selling  price  which  is  $3  to 
$22  per  $1,000  of  face  value  above  the 
price  established  and  posted  by  AI  for 
each  particular  STRIP  on  the  trade  date. 


*  For  example.  If  an  Investor  wishes  to  purchase 
STRIPS  which  will  pay  S2S.0I»  on  February  15. 1996. 
the  underlying  Treasury  obligations  may  be  in 
twenty-five  91.0IU  interest  payments  due  on  that 
date  or  five  ISjnO  principal  payments  due  on  that 
data  or  a  S2S.000  principal  payment  due  on  that 
date,  or  any  combination  of  interest  and  principa) 
payments  due  on  that  dote  totaling  IZSJWO. 


This  mark-up  will  not  be  charged  to  Plan 
participants  for  the  subject  transactions, 
e.  AI  represents  that  it  establishes  the 
selling  price  for  STRIPS  by  examining 
the  bid  and  asked  prices  for  maturity 
dates  of  STRIPS  established  by  primary 
dealers,  secondary  dealers,  brokers  and 
electronic  screens  such  as  Telerate  and 
Bloomberg.  During  the  course  of  a 
business  day,  AI  receives  quotations 
from  three  or  more  different  dealers  and 
brokers  in  these  categories  regarding 
their  bid  and  asked  prices  for  given 
maturity  dates.  AI,  in  turn,  prices  the     _ 
STRIPS  to  its  customers  based  on  the 
round  lot  market  (i.e.,  sales  for  a  given 
maturity  date  of  STRIPS  in  the  face 
amount  of  $1  million  and  multiple 
thereof)  rather  than  the  odd  lot  market, 
resulting  in  a  higher  yield-to-maturity  for 
the  customers.  AI  represents  that  it  is 
not  the  only  broker-dealer  selling 
STRIPS  and,  therefore,  the  prices  it 
establishes  must  be  competitive  with  the 
marketplace.  AI  establishes  its  price  al 
least  once  daily,  at  4  p.m.  on  the 
business  day  preceding  the  actual  trade. 
On  a  day  when  the  market  is 
particularly  volatile,  AI  may  change  its 
price  more  frequently.  The  posted  price 
applies  to  all  sales  to  all  customers. 

7.  The  applicant  seeks  an  exemption 
to  allow  any  Plan  participant  to  direct 
Al  to  invest  all  or  a  portion  of  the 
balance  in  such  participant's 
individually-directed  account  in  STRIPS 
currently  available  to  AI's  regular 
customers  in  the  normal  course  of 
business.  The  only  commitment  of  Plan 
funds  will  be  by  an  individual 
participant  for  his  or  her  individual 
account.  Neither  AGI,  nor  AI  nor  any 
subsidiary  will  recommend  the  purchase 
of  STRiPS  nor  will  any  employee  of  Al. 
AGI  or  any  other  subsidiary,  do 
anything  which  will  serve  as  a  primary 
basis  for  investment  decisions  with 
respect  to  any  Plan  assets  by  an 
individual  participant.  If  a  participant 
selects  a  particular  STRIP  that  is  not  in 
AI's  inventory,  AI  will  obtain  such 
STRIP,  if  available,  for  resale  to  the 
participant. 

8.  AI  will  sell  STRIPS  to  participants 
at  the  base  price  established  by  AI  at  4 
p.m.  on  the  business  day  before  the 
STRIPS  are  purchased  by  the  participant 
or  the  cost  price  of  a  subsequent 
purchase.* The  use  of  cost  prices  will 
occur  only  in  rare  instances  when  the 
volume  of  orders  greatly  exceeds  the 
amount  of  inventory.  If  the  cost  price  is 
lower  than  the  base  price,  that  lower 
price  will  apply  to  all  purchases.  In 
addition.  AI  will  not  charge  Plan 


*The  coat  price  Is  defined  as  the  actual  purchase 
price  al  which  AI  acquires  a  STRIP. 
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participants  any  of  the  normal  maric-ups 
or  commissions  that  it  would  charge  to 
regular  customers  in  the  ordinary  course 
of  business. 

9.  AI  will  provide  written  notice  to 
each  Plan  participant  explaining  that 
such  participant  will  be  able  to  direct 
the  purchase  of  STRIPS  at  any  time  and 
up  to  the  level  of  AI's  then  present 
inventory  of  STRIPS.  A  participant's 
investment  direction  must  be  in  writing 
in  a  form  acceptable  to  AI.  Such 
direction  must  specify  the  particular 
STRIP  (including  maturity  date(s)),  to  be 
acquired,  the  quantity  of  each  STRIP  to 
be  acquired  and  the  security  of 
securities  to  be  sold  from  the 
participant's  other  investments  to  fund 
the  purchase  of  the  STRIP,  if  applicable. 
A  participant  may  place  a  conditional 
order  directing  the  purchase  of  STRIPS 
only  if  it  could  be  obtained  at  below  a 
maximum  price  or  above  a  minimum 
yield.  A  participant  will  be  able  to 
rescind  any  order  prior  to  the  trade  date 
by  notifying  AI.  A  participant  may 
modify  an  order  should  there  be 
insufficient  funds  to  pay  for  the  STRIPS 
as  of  the  trade  date.  The  minimum 
investment  in  STRIPS  shall  be  $1,000. 

10.  AI  will  execute  the  orders  on  a 
first  come,  first  serve  basis,  in  the  same 
manner  as  AI  processes  its  orders  for  its 
regular  customers  in  the  normal  course 
of  business.  The  actual  purchase  will  be 
made  as  soon  as  practicable  after 
receipt  of  a  participant's  investment 
direction. 

11.  The  applicant  represents  that  the 
proposed  exemptions  is  in  the  Plan's 
best  interest  because:  (a)  The  proposal 
merely  makes  available  an  additional 
investment  option  to  Plan  participants; 
(b)  the  participant  may  direct  purchases 
only  for  his  or  her  individual  account;  (c) 
the  purchase  prices  of  STRIPS  will  be 
set  by  external  market  conditions  which 
are  not  within  the  control  of  AI;  and  (d) 
the  amount  paid  by  the  participant  for  a 
particular  STRIP  will  be  below  the  price 
available  to  a  regular  customer  of  AI 
because  there  will  be  no  mark-up  or 
commission  charged,  whereas  the 
normal  market  price  available  to  a 
regular  customer  of  AI  is  $3  to  $22  per 
$1,000  of  face  value  above  the  price 
established  and  posted  by  Al  for  each 
particular  STRIP  on  the  trade  date. 

12.  The  applicant  also  requests  an 
exemption  to  permit  Plan  participants  to 
have  the  opportimity  to  sell  any  or  all  of 
the  STRIPS  in  their  account  to  AI  at  any 
time.  If  the  STRIPS  are  sold  through  AI 
in  a  principal  transaction,  the  sale  prices 
for  the  STRIPS  will  be  the  sale  prices 
that  would  be  available  for  the  same 
STRIPS  sold  by  AI  in  the  ordinary 
course  of  business  to  its  regular 
customers  on  the  date  of  sale.  Plaii 


participants  will  not  be  charged  any 
mark-up  from  the  base  sale  price  or 
commission.  The  trade  will  otherwise  be 
executed  in  the  same  manner  as  a  sale 
in  the  ordinary  course  of  business  by  a 
regular  customer  of  AI.  Any  decision  to 
sell  STRIPS  prior  to  distribution  from 
the  Plan  will  be  voluntarily  made  by  a 
participant.  In  making  the  sale  option 
available,  neither  AGI,  nor  AI  nor  any 
subsidiary  will  recommend  that  any 
participant  sell  any  STRIPS. 

13.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The 
purchase  and  sale  of  the  STRIPS  will  be 
on  terms  at  least  as  favorable  as  those 
offered  in  the  ordinary  course  of 
business  to  unrelated  customers  of  AI; 

(b)  no  commissions  or  mark-ups  will  be 
charged  to  Plan  participants  on  either 
the  purchase  or  the  sale  of  the  STRIPS; 

(c)  purchases  and  sales  may  be  made  by 
Plan  participants  at  any  time  and  only 
on  the  written  direction  of  such  Plan 
participant;  and  (d)  the  purchases  and 
sales  of  the  STRIPS  directed  by  a 
participant  will  only  be  for  that 
participant's  individual  account. 

For  Further  Information  Contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881  (This  is  not  a 
toll-free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 


protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  a  I  Washington.  DC  this  9tfa  day  of 
)une.  1989. 

Robert  |.  Doyle. 

Director  of  Regulations  aixi  Interpretations. 
Pension  and  Welfare  Benefits  Mministration. 
U.S.  Department  of  Labor. 
|FR  Doc.  89-14144  Filed  6-13-89:  8:45  am) 
BtUJNGCOOE  451»-l>-« 


IProhflMted  Transaction  Exemption  •»-4«; 
Exemption  Application  No.  D-7673  at  aL) 

Grant  of  Individu^  Exemptions;  Local 
70S  international  Brotherttood  of 
Teamsters  Pension  Fund,  el  ai. 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemption. 

summary:  This  dociunent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
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public  heaHng  be  beld  (wbcre 
approprinte).  The  applicants  have 
represented  that  they  have  complied 
with  the  re<HtireiBents  of  the  notiftcation 
to  interested  persons.  No  public 
coMnenlt  and  no  requests  for  a  hearing, 
unlets  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because. 
effective  December  31, 1967.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  4771S.  Octobar  17. 1«7)  transferred 
the  aatkority  of  the  Secretary  of  the 
Treaauy  to  iasne  exemptions  of  the  type 
proposed  to  the  Seeretary  of  Labor. 

Statutory  FlodBi* 

In  aooordaace  with  section  408(a)  of 
the  Act  and/or  section  4075(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
foUowfing  findings: 

(a)  The  •xenq>tions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneHciaries  of  the 
plans. 

Local  705  International  Brotheifaood  of 
Teamsters  Pencioa  Fund  (the  Plan) 
Located  in  Chicago,  Illinois 

[Prohibited  Transaction  Exemption  B9-48; 
Exemption  Application  No.  D-78731 

Exemption 

The  restrictions  of  section  406(a).  406 
(bUl)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4075(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  purchase  by 
the  Plan  of  certain  real  property  located 
at  300  South  Ashland  Avenue  in 
Chicago.  Illionis  from  the  Local  705 
Building  Corporation,  a  party  in  interest 
with  respect  to  the  Plan;  provided  that 
all  terms  of  such  transaction  arc  at  least 
as  favorable  to  the  Plan  as  those  which 
the  Plan  could  obtain  in  an  arm's  length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20, 1980  at  54  FR  16016. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


lohn  OMTvOpllMal  Ufa  hMnraace  Plan 
(the  Plan)  Locatad  in  Mottna,  iUinob 

(Prohibited  TranMctionExemptJon  t»-i». 
Exemption  Application  No.  D-78»| 

Exemption 

The  restrictions  of  section  406  (a)  and 
(b)  of  the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  John  Deere  Life 
Insurance  Company  (JDUC)  from  the 
insurance  contracts  sold  by  Connecticut 
General  Life  Insurance  Company,  or 
another  life  insurance  company 
unrelated  to  Deere  h  Compnay  (Deere), 
to  provide  life  insurance  benefits  to 
participants  of  the  Plan,  provided  the 
following  conditions  are  met: 

(a)  JDUO- 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plan  by  reasons  of  a  stock  or 
partnership  affiliation  with  Deere  that  is 
described  in  section  3(14)  (B)  or  (G)  of 
the  Act. 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  of  the  United  States  or  in  the 
District  of  Columbia, 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Department  of 
Insurance  of  its  domiciliary  state, 
Illinois,  which  has  neither  been  revoked 
nor  suspended,  and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certiHed  public 
accountant  for  its  last  completed 
taxable  year  immediately  prior  to  the 
taxable  year  of  the  reinsurance 
transaction:  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domicitiary  state.  Illinois)  by 
the  Superintendent  of  Insurance  for  the 
State  of  Illinois  within  5  years  prior  to 
the  end  of  the  year  preceding  the  year  in 
which  the  reinsurance  transaction 
occurred. 

(b)  The  Plan  pays  no  more  than 
adiequate  consideration  for  the 
insurance  contracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sale  of  such 
contracts,  or  the  reinsurance  thereof; 
and 

(d)  For  each  taxable  year  of  JDUC.  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  )DL1C  for  life  and  health 
insurance  or  annuity  contracts  for  all 
employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ]DL1C 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)  (E)  or  (G)  of  the  Act  does 
not  exceed  50  percent  of  the  gross 
premiums  and  annuity  considerations 
received  for  all  lines  of  insurance 
(whether  direct  insurance  or 


retmaraace)  in  that  taxabla  yaar  by 
jDUC  For  pwpoaes  of  this  condition  (d); 

(1 )  The  term  "gross  premiums  and 

annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subfect 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
annuity  contracts  to  such  plans  (and 
their  employers)  by  \DUC.  This  total  is 
to  be  reduced  (in  both  the  numerator 
and  denominator  of  the  fraction)  by 
experience  refunds  paid  or  credited  in 
that  taxable  year  by  JDUC 

(2)  .Ml  premium  and  annuity 
considerations  written  by  JDUC  for 
plans  which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
denominator  of  the  fraction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20. 1989  at  54  FR  160ia 
EFFECTtvc  date:  This  exemption  is 
effective  January  1. 1983. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881  (This  is  not  a 
toll-free  number.) 

Pillsbury.  Madison  A  Sutro  Keogh  Plan 
(the  Keogh  Plan)  Located  in  San 
Francisco.  CA 

[Prohibited  Transaction  Exemption  89-30; 
Exemption  Application  No.  D-7741 ) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
loan  of  up  to  $10  million  by  the  Keogh 
Plan  to  Pillsbury.  Madison  &  Sutro. 
provided  that  the  terms  of  the 
transaction  are  not  less  favorable  to  the 
Keogh  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20. 1989  at  54  FR  16022. 

For  Further  Information  Contact:  Mrs. 
B.S.  Scott  of  the  Department,  telephone 
(202)  523-8194  (This  is  not  a  U»ll-free 
number.) 
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Auto-Chlor  System  of  Washington.  Inc 
Profit  Sharing  Retirement  Plan  (the  Plan) 
Located  in  San  Jose,  California 

[Prohibited  Transaction  Exemption  BO-SV, 
Exemption  Application  No.  D-7777J 

Exemption 

The  restrictions  of  section  40e(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
by  the  Plan  of  certain  real  property  (the 
Real  Property)  to  Jerry  L  Ivy,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  price  paid  be  no  less 
than  the  fair  market  value  of  the  Real 
Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  19, 1989  at  54  FR  2244. 

For  Further  Information  Contact: 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Merrill,  Lynch,  Pierce,  Fenner  &  Smith 
Inc  Prototype  Individual  Self- 
Employment  Retirement  Plan  (the  Plan) 
Located  in  Greensboro,  North  Carolina 

[Prohibited  Transaction  Exemption  89-52; 
Exemption  Application  No.  D-7899) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  to  the  Plan  of  125  shares 
of  stock  (the  Shares)  in  Precision  Fabrics 
Group  Inc.  by  Charles  H.  Flynt,  Jr.,  the 
sole  participant  in  the  Plan;  provided 
that  the  sale  price  for  the  Shares  is  no 
greater  than  the  fair  market  value  of  the 
Shares  on  the  date  of  the  sale.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
26, 1989  at  54  FR  18047. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 


'  Because  Mr.  Flynt  is  the  sole  participani  in  ihe 
Wans  there  is  no  iurisdiclion  under  Title  I  of  the 
Employee  Retirement  Income  Security  Act  of  1974 
(the  Act)  pursuant  to  29  CFR  2S10.3-3(b).  However, 
there  is  jurisdiction  under  Title  II  of  the  Act 
pursuant  to  4975  of  the  Code. 


(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
diSqualiHed  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  9th  day  of 
June,  1989. 
Robert  |.  Doyle, 

Director  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration. 
Lf.S.  Department  of  Labor. 

[FR  Doc.  89-14145  Filed  6-l»-89: 8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 


issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  18, 1989 
through  June  2, 1989.  The  last  biweekly 
notice  was  published  on  May  31. 1989 
(54  FR  23306). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINA-nON  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  .'\ny  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216.  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
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Washington.  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  ]uly  14, 1969  the  licensee  may  file  a 
request  for  a  hearing  with  res[>ect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial.  or  other  interest  In 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
•abject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No\  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
Intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  amendment  under  consideration.  A 
petitioner  who  fails  to  flie  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  malce  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  ail 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gebnan  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  periodjt  is  requested  that  the 
petitioner  promptly  so  inform  the 


Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1(800)  325-6000  (in 
Missouri  1-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  Intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  oHlcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d}. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  room 
for  the  particular  facility  involved. 

Carolina  Power  &  Light  Company,  et  aL, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  UniU  1 
and  2,  Bninswkk  County,  North 
Carolina 

Date  of  application  for  amendments: 
April  28, 1989. 

Description  of  amendment  request 
The  proposed  amendments  would  delete 
the  organization  diarts  horn  Technical 
Specifications  (TS),  incorporate 
organizational  changes  to  Section  6.0, 
Administrative  Controls,  and  update  TS 
Section  6.5.4.9  to  reflect  current  10  CFR 
50.72  and  10  CFR  50.73  reporting 
requirements. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  & 
Light  Company  (CP&L)  has  reviewed  the 
proposed  changes  to  the  Brunswick 
Steam  Electric  Plant  Technical 
Specifications  and  has  determined  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration  for  the  following  reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  tlie 
probability  or  consequences  of  an  accident 
previously  evaluated  because  deletion  of  the 
organization  charts,  updating  of  individual 
titles,  and  removal  of  two  Plant  Nuclear 
Safety  Committee  (PNSC)  members  from  the 
Technical  Specifications  does  not  affect  plant 
operation.  As  in  the  past,  the  NRC  will 
continue  to  be  informed  of  organizational 
changes  through  other  required  controls.  The 
Code  of  Federal  Regulations.  Title  10,  Part 
50.34(b)(6)(i)  requires  that  the  organizational 
structure  be  included  in  the  Final  Safety 
Analysis  Report  (FSAR).  Chapter  13  of  the 
FSAR  provides  a  description  of  the 
organization  and  detailed  organization 
charts.  As  required  by  10CFR5071(e),  the 
company  submits  annual  updates  to  the 
FSAR.  Appendix  B  to  10CFR50  and  10  CFR 
50.54(a)(3)  govern  changes  to  the  organization 
described  in  the  Quahty  Assurance  Program. 
Some  of  these  organizational  changes  require 
prior  NRC  approval.  Also,  it  is  CP&L's 
practice  to  inform  the  NRC  of  organizational 
changes  affecting  the  nuclear  facilities  prior 
to  implementation.  The  company  intends  to 
continue  this  practice  for  future 
organizational  changes. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature  and  involve  no 
physical  alterations  of  plant  configuration  or 
clianges  to  setpoint  or  operating  parameters. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  CP&U  through  its  Quality 
Assurance  Programs,  its  commitment  to 
maintain  only  qualified  personnel  in  positions 
of  responsibility,  and  other  required  controls 
assure  that  safety  functions  will  be 
performed  at  a  high  level  of  competence. 

Therefore,  removal  of  the  organization 
charts  from  the  Technical  Specifications  will 
not  affect  the  margin  of  safety. 

Also,  revising  Section  6X)  to  reflect  current 
organization  by  revising  individual  titles, 
removing  two  Plant  Nuclear  Safety 
(Committee]  (PNSC)  members,  and  adjusting 
the  quorum  requirements  will  not  affect  the 
function  of  the  organization  or  PNSC.  The 
PNSC  will  continue  to  review,  overview, 
evaluate,  and  maintain  plant  operational 
safety;  therefore,  the  margin  of  safety  will  not 
be  affected. 

Updating  the  Technical  Specifications  to 
reflect  current  10  CFR  50.72  and  10  CFR  50.73 
reporting  requirements  which  superseded  the 
old  reporting  requirement  of  24-hour  written 
notification  will  not  affect  ttie  margin  of 
safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  5a92  and. 


therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
In  addition,  the  NRC  staff  has  observed 
from  the  proposed  amendment  that  two 
members  to  be  removed  from  the  PNSC 
quorum  are:  Manager  of  Technical  and 
Administrative  Support  and  Assistant  to 
Plant  General  Manager.  These  two 
positions  had  been  dissolved  due  to  a 
recent  reorganization;  however,  the 
technical  expertise  on  the  PNSC  quorum 
remains  the  same  as  before  and, 
therefore,  the  effectiveness  of  the  PNSC 
to  evaluate  changes  to  the  plant 
operational  safety  issues  will  not  be 
affected.  Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
ybrary,  601  S.  College  Road. 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324. 
Brunsurick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
May  1, 1989. 

Description  of  amendment  request- 
The  amendments  would  permit  the 
licensee  to  use  any  Type  A  Containment 
Integrated  Leak  Rate  Test  methodology 
permitted  by  Appendix  J  of  10  CFR  Part 
50.  Currently,  the  licensee  can  only  use 
the  "Mass  Point"  me»hod,  in  accordance 
with  the  Technical  Specifications. 
Appendix  J  permits  the  Total  Time 
method,  the  Point-to-Point  method,  or 
the  Mass  Point  method.  The  modified 
technical  specification  would  simply 
reference  Appendix  J. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  & 
Light  Company  (CP&L)  has  reviewed  the 
proposed  changes  to  TS  and  has 
determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendoient  does  not 
involve  a  significant  increase  in  tlie 
pro')  jt>ility  of  any  accident  previously 
evaluated.  ANSI  N45.4-1972  specified  data 
analysis  methodologies  (Total  Time  or  Pomt- 
to-Poinl),  ANSl/ANS  56.M9B7  specified 
Mass  Point  data  analjrsis  methodology,  and 
BN-TOP-1,  Re\ision  1.  specified  reduced 
duration  criteria,  using  the  Total  Time  data 
analysis  method.  Each  of  these  is  an  NRC 
Staff  endorsed  methodology  for  the 
calculation  of  primary  containment 
integrated  lealiage  rates  during  tests.  These 
methods,  or  any  other  calculalional  method 
used  to  determine  containment  leakage  rate 
during  testing,  are  not  considered  to  be  an 
initiator  of  any  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  consequenoes  of 
any  accident  previously  evaluated  As  staled 
in  lOCFRSO.  Appendix  |.  the  purpose  of  the 
required  tests  is  to  assure  that  "—leakage 
through  the  primary  reactor  containment  and 
systems  and  components  penetrating  primary 
containment  shall  not  exceed  allowable 
leakage  rate  values..."  lOCFRSO.  Appendix  J 
endorses  the  data  analysis  methodologies 
(Total  Time  and  Point-to-Point)  specified  in 
ANSI  N45.4-1972  as  well  as  the  Mass  Point 
method  specified  in  ANSl/ANS  56.S-1987. 
Thus,  the  proposed  change  meets  the  purpose 
of  the  rule  and  therefore,  does  not 
significantly  increase  the  consequences  of  a 
previously  evaluated  accident 

Z.  Hie  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  only 
provides  for  the  use  of  NRC  Staff  endorsed 
and  approved  methodologies  for  the 
calculation  of  containment  leakage  rates 
during  tests.  No  possibility  of.«  new  or 
different  kind  of  accident  is  created  since  the 
technique  used  to  calculate  leak  rates  during 
tests,  in  itself,  it  not  considered  to  be  an 
initiator  of  an  accident,  transient,  incident,  or 
event. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  proposed  amendment  allows 
BSEP  to  use  either  B.N-TOP-1.  Revision  1. 
which  requires  use  of  the  Total  Time  method 
when  performing  reduced  duration  tests,  or 
the  Mass  Point  method  with  a  minimum  test 
duration  of  24  hours. 

As  staled  in  the  NRC  Fet>niary  17. 1988 
SER,  "The  Mass  Point  method  has  been 
recognized  by  the  professional  community  as 
superior  to  the  two  other  methods.  Point-to- 
Point  and  Total  Time,  which  are  referenced 
in  ANSI  N45.4-1972  and  endorsed  by  the 
current  regulations."  The  preference  is  based 
on  the  fact  that  the  Total  Time  method  is 
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dependent  on  selection  of  the  first  point  and 
it's  IsicI  relation  to  the  irmaining  points,     ' 
while  the  Mass  Point  method  places  equal 
emphasis  on  each  point.  Therefore,  with  the 
Mass  Point  method,  an  error  in  the  first  point 
is  not  as  critical.  This  means  that  the  upper 
W%  confidence  Interval  of  the  lealiage  for  the 
Total  Time  method  may  be  higher  than  that 
of  the  Mass  Point  method.  However,  (his  does 
not  decrease  the  margin  of  safety  in  that  the 
acceptance  criteria  of  an  integrated  leak  rate 
test  is  based  on  leakage  at  the  upper  95% 
confidence  interval  being  less  than  the 
acceptance  criteria.  Therefore,  any  data 
scatter  in  the  Total  Time  method  is  accounted 
for  in  the  statistical  analysis  and  must  be 
within  set  limits  for  the  test  to  pass.  Such  an 
error  would  typically  yield  test  results  which 
would  pass  using  the  Mass  Point  method,  but 
would  not  pass  using  the  Total  Time  method. 
Thus,  to  successfully  perform  a  reduced 
duration  BN-TOP-1,  Revision  1.  test,  the  test 
data  must  be  more  consistent  than  what  is 
required  for  successful  performance  of  a 
Mass  Point  test.  For  this  reaason,  CP&L  has 
concluded  that  the  propsed  amendment  does 
not  signiricantly  decrease  the  margin  of 
fcifety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  In  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff'  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hdzards  consideration  determination 
and  agrees  with  the  licensee's  analysts. 
Appendix )  permits  the  use  of  any  one  of 
the  three  test  methods.  The  IS  change 
will  reference  Appendix  ].  Accordingly, 
the  Commission  proposes  to  determine 
that  the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  A 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

CaroUna  Power  ft  liffiA  Company, 
Docket  No.  SO-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  Na  2, 
Darlington  County,  Soutii  Carolina 

Date  of  amendment  request:  April  27, 
1989 

Description  of  amendment  request 
The  request  proposes  to  amend  the 
Technical  Specifications  (TS)  to  add 
surveillance  requirements  to  Table  4.1-3 
for  the  automatic  bus  transfers  on  the 
auxiliary  feedwater  (AFW)  system  valve 
V2-16A  and  service  water  (SW)  system 
valve  V6-16C.  The  proposed  change 
would  require  a  refueling  interval  test  of 
the  thermal  and  magnetic  trip  of 


elements  of  the  molded  case  circuit 
breakers  associated  with  valves  V2-16A 
and  V6-16C 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Carolina  Power  &  Light  Company  has 
reviewed  the  proposed  TS  change 
request  and  determined  that  this  change 
does  not  constitute  a  significant  hazards 
consideration  based  upon  the  following: 

1.  Operation  of  the  facility,  in  accordance 
with  tlie  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  ttecause  the  testing 
propofMsd  is  performed  while  the  reactor  is  in 
cold  shutdown/refueling  and  the  systems 
tested  are  not  required  to  be  operable.  In 
addition,  there  is  no  accident  previously 
analyzed  that  is  initiated  by  the  AFW  or  SW 
systems  components  involved.  Also,  since  no 
accidents  for  which  AFW  provides  a 
mitigation  function  occur  while  the  reactor  is 
in  cold  shutdown/refueling,  no  accident 
consequences  can  increase.  The  SW  valve 
involved  is  redundant  to  other  valves  which 
isolate  cooling  to  the  nonsafety-relatcd 
secondary  system  plant  auxiliaries  following 
a  station  blackout  coincident  with  a  Safety 
Injection  actuation  to  minimize  the  non- 
safety  loads  on  SW  during  that  event  The 
testing  to  he  performed  is  done  at  a  time 
when  accidents  coincident  with  station 
blackout  are  not  postulated,  therefore,  no 
accident  consequences  can  l>e  increased. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  no  changes  to  existing 
equipment  are  involved,  and  tlie  breakers 
being  tested  and  their  associated  valves  will 
be  verified  operable  prior  to  returning  the 
plant  to  a  condition  requiring  their 
operabiHty,  tlierefora,  no  failure  mechanisms 
are  introduced. 

3.  Operation  of  the  facility,  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety  since  the  testing  noted  will  not  alter 
any  accident  mitigating  function  required, 
and  assures  the  breakers  will  perform  their 
intended  function.  The  existing  margin  of 
safety  is  preserved. 

In  addition,  the  proposed  amendment  is 
similar  to  Example  ii  of  amendments  likely  to 
Involve  po  significant  hazards  consideration: 


"(a)  change  that  constitutes  an  additional ... 
control  not  presently  included  in  the 
technical  specifications."  as  published  in  the 
Federal  Register  on  March  8, 1966. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposed 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  f  iartsvillc  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535. 

Attorney  for  licensee:  R.  E.  Jones, 
Cenerql  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  15S1,  Raleigh, 
North  Carolin.T  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Carolina  Power  &  Light  Company,  el  aL, 
Docket  No.  50-400,  Sbeaton  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request-  April  11, 
1989 

Description  of  amendment  request- 
The  proposed  Technical  Specification 
changes  will  revise  the  limit  of 
maximum  fuel  enrichment.  This 
amendment  request  deals  only  with 
handhng  and  storage  of  the  higher 
enriched  fuel.  Plant  operation  using  the 
higher  enriched  fuel  will  be 
demonstrated  to  be  acceptable  by  a 
cycle  specific  reload  safety  evaluation 
performed  prior  to  fuel  loading. 
Specifically,  the  proposed  changes  will 
be  as  follows:  (1)  change  Technical 
Specification  5.3.1,  which  currently 
requires  that  reload  fuel  have  a 
maximum  enrichment  of  4.20  weight 
percent  U-236,  to  allow  a  maximum 
enrichment  of  5.0  weight  percent  U-235; 
(2)  add  to  Technical  Specification  5.6.1, 
concerning  design  requirements  of  the 
Spent  Fuel  Storage  Racks,  an  additional 
requirement  to  require  that  a  maximum 
core  geometry  infinite  multiplication 
factor  for  PWR  fuel  assemblies  be  less 
than  or  equal  to  1.470  at  68*  F;  and  (3) 
revise  the  nimibering  sequence  of 
Section  5.6.1,  Criticality,  to  eliminate 
duplicate  specification  niunbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determiniAg  whether  a  si^ificant 
hazards  consideration  exists.  A 
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proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

1.  The  proposed  changes  relate  only  to  the 
consequences  of  an  accident  as  they  do  no« 
in  any  way  impact  the  manner  in  which  any 
systems  or  components  involved  in  the 
initiation  of  an  accident  function.  To  evaluate 
the  impact  on  consequences,  three  distinct 
areas  are  covered:  1)  maintaining  the  hiel 
rack  Keff  less  than  or  equal  to  0.95;  2) 
maximum  heat  load  generated  by  the  fuel  in 
tlie  fuel  pools:  and  3)  impact  on  radiologicai 
dooe. 

The  proposed  change  specifies  a  new 
Technical  Specification  requirement  on  the 
maximum  reactivity  an  assembly  may  have 
at  any  time  in  its  life.  Credit  can  be  taken  for 
burnable  poison  integral  to  the  fuel  in 
determining  an  assembly's  reactixity. 

This  new  requirement  assures  that  Keff 
will  remain  below  0.95  in  the  fuel  racks; 
tJierefore,  the  consequences  of  storage  of 
higher  enriched  fuel  remains  unchanged. 
An  evaluation  has  tjeen  performed  to 
determine  the  impact  of  higher  enriched  fiiel 
on  the  pool  heat  load  analysis  presented  in 
theFSAR. 

An  evaluation  assuming  batch  average 
discharge  exposures  up  to  saoOO  MWD/MTU 
(lead  rod  exposures  of  60.000  MWD/MTU) 
has  shown  that  the  current  heat  loads 
assumed  in  the  FSAR  remain  bounding. 

Westinghouse  has  performed  an  evaluation 
to  determine  the  potential  impact  of  higher 
enrichment  (and  bumup)  on  the  radiological 
consequences  of  the  accidents  presented  io 
the  FSAR.  They  have  concluded  that  the 
impact  of  enrichments  up  to  5.0  w/o  and  lead 
rod  bumups  up  to  60.000  MWD/MTU  can  be 
bounded  by  assuming  a  4  percent  increase  in 
radiological  dose.  The  potential  increase  in 
consequences  is  not  significant  based  on  tfie 
large  margins  to  the  lOCFRlOO  limits  present 
in  the  existing  analyses.  Furthermore,  it  is 
concluded  that  if  one  takes  into  consideration 
that  the  current  FSAR  analyses  are  based  on 
a  power  level  of  2900  MWT  (for  determining 
fission  product  inventory  in  the  gap)  instead 
of  2775  MWT,  the  current  FSAR  radiological 
dose  consequences  are  bounding. 

The  changes  to  the  numbering  sequence  of 
Section  5.6.1  are  administrative  in  nature  and. 
therefore,  cannot  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  any  new  scenarios  for  system  or 
equipment  malfunctions.  The  changes  are 
integral  to  the  fuel  and  do  not  create  any  new 
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or  special  handling,  storage,  or  operating 
concerns. 

The  dianges  to  the  numbering  sequence  of 
Section  &A.\  are  administrative  in  nature  and. 
therefore,  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  The  proposed  changes  do  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
Evaluations  have  been  performed  that  show 
the  Keff  in  the  racks  can  be  maintained  less 
than  0.95.  that  the  change  will  not  result  in 
any  spent  fuel  pool  heat  loads  greater  than 
those  previously  analyzed  and  that 
radiological  dose  consequences  remain  well 
within  the  lOCFRlOO  guidelines,  and  are  not 
significantly  different  than  those  currently 
reported. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Ralei^. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Commonwealth  Edison  Company. 
Docket  Nos.  50-454  and  50-455,  Byron 
Station.  Unit  Nos.  1  and  2.  Ogle  County. 
Illinois 

Date  of  (^plication  for  amendments: 
April  7, 1989 

Description  of  amendments  request 
These  amendments  would  remove  two 
motor  operated  valves  from  Technical 
Specification  Tables  3.8-2a  and  3.8-2b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
consideration.  According  to  10  CFR 
50.92(c].  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
safety  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  pfY)posed  amendment  removes 
motor-related  valves  OSX063A  and 
OSX063B  from  Technical  Specification 
Tables  3.8-2a  and  3.8-2b.  A  modification 
was  performed  which  converted  the 
valves  from  motor-operated  valves  to 
manual  valves  by  removing  the 
electrical  connections.  The  valves  are 
maintained  locked  open  and  no  longer 
require  thermal  overload  protection 
devices  and,  therefore,  do  not  meet  the 
criteria  for  inclusion  in  Specification 
3.a4.2. 

The  basis  for  operabiiity  of  the 
thermal  overload  protective  devices  on 
motor-operated  valves  is  to  ensure  that 
these  devices  will  not  prevent  safety 
related  valves  from  performing  their 
function.  These  valves  are  the  essential 
service  water  inlet  valves  to  the  control 
room  chillers.  These  valves  were 
originally  designed  to  isolate  essential 
service  water  from  the  chillers  if  the 
essential  service  water  temperature  was 
near  freezing.  It  has  been  determined 
that  this  function  was  not  necessary 
because  essential  service  water 
temperatures  during  winter  conditions 
do  not  decrease  to  a  point  requiring 
chiller  isolation.  The  modification 
converted  the  motor-operated  valves  to 
manual  locked  open  valves,  thereby, 
ensuring  an  essential  service  water 
supply  to  the  control  room  chillers  and 
minimizing  the  potential  of  an  electrical 
or  mechanical  failure  interrupting  the 
water  supply.  Since  the  valves  perform 
their  required  function  and  no  longer 
have  thermal  overload  protective 
devices,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed.  The 
proposed  amendment  is  essentially 
administrative  in  nature,  removing 
valves  from  a  Technical  Specification 
table  that  no  longer  applies.  This 
amendment  does  not  affect  the  valves' 
functional  ability  to  provide  essential 
service  water  to  the  control  room 
chillers. 

TTie  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  change  to  the 
Technical  Specifications  is 
administrative  and  does  not  affect  a 
margin  of  safety.  Converting  the  valves 
from  motor-operated  to  manual  locked 
open  enhances  their  reliability  to 
provide  essential  service  water  to  the 
control  room  chillers,  since  the  service 
water  supply  path  is  less  susceptible  to 
electrical  or  mechanical  failures. 
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Therefore,  based  upon  the  above 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  the  Technical 
Specification  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Rockford  Public  Library, 
215  N.  Wyman  Street,  Rockford.  Illinois 
61101. 

Attorney  to  licensee:  Michael  Miller, 
Esquire:  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
MuUer 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
S,  Gruody  County.  Illinois 

Date  of  application  for  amendment 
request:  December  21. 1988  as 
supplemented  May  4, 1969. 

Description  of  amendment  request: 
The  December  21, 1988  application  was 
previously  noticed  in  the  Federal 
Register  on  May  17. 1989  (54  FR  21300). 
As  orginally  submitted,  the  proposed 
amendment  would  remove  excessive 
testing  requirements  for  other  systems 
or  subsystems  of  the  Emergency  Core 
Cooling  Systems  or  Standby  Gas 
Treatment  Systems  when  one  system  or 
subsystem  is  inoperable.  The  current 
supplement  to  the  original  submittal 
provides  clarification  to  the  wording  of 
the  footnote  in  proposed  Table  4.5.1 
concerning  High  Pressure  Coolant 
Injection  (HPCI)  surveillance 
requirements  and  clariflcation  of  how 
the  proposed  amendment  meets  the 
intent  of  Standardized  Technical 
Specification  Section  4.5.1  provisions 
related  to  the  Emergency  Core  Cooling 
System  line  "keep  fill"  requirements  and 
valve  position  verifications.  In  addition, 
the  following  two  changes  were 
requested  in  this  submittal  to  be  added 
to  the  proposed  amendment.  One 
change  proposes  that  a  surveillance 
requirement  (SR)  be  added  to  the 
Containment  Cooling  Service  Water 
System  (CCSW),  to  assure  system 
readiness  that  is  similar  to  the  Standard 
Technical  Specification  for  the  Residual 
Heat  Removal  Service  Water  System 
(STS  SR  4.5.1.8.3).  The  second  change 
which  is  purely  administrative  inserts 
the  words  "not  used"  under  Section  3/ 
4.5.0  to  indicate  that  it  was  deleted  by  a 
previous  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
apphcation  as  follows: 

(l)Involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  additional  ICO  action  atatement  for 
the  HPCI  system  and  proposed  SR  for  the 
CCSW  system  aid  in  the  eariy  detection  of 
potential  inoperability  of  essential  systems. 
These  additions  and  the  TechlMcal 
Specification  Section  3/4.5.C  administrative 
change  will  not  affect  the  probability  of  any 
accident  previously  evaluated. 

(2)Create  the  possibility  of  a  proposed  or 
different  kind  of  accident  from  any 
previously  evaluated  because: 

No  new  modes  of  operation  will  be  created 
by  these  changes  nor  will  the  plant  be 
allowed  to  operate  beyond  prescribed  limits. 
These  supplemental  changes  to  the 
previously  proposed  amendment  are  all 
enhancements  or  administrative  in  nature. 
Therefore,  the  probability  of  new  or  different 
accidents  has  not  t)een  created. 

(3)Involve  a  significant  reduction  in  the 
margin  of  safety  l>ecause:  Implementing  the 
proposed  supplemental  changes  will  not 
create  any  challenge  to  the  existing  safety 
analyses.  The  addition  of  valve  position 
verifications  can  only  aid  in  the  early 
detection  of  inoperability  of  the  CCSW 
system.  The  proposed  HPCI  system  LCO 
action  statement  will  not  allow  reactor 
startup  to  continue  until  HPCI  operability  is 
assured.  The  Technical  Specification  Section 
3/4.S.G  change  is  purely  administrative. 
Therefore,  the  margin  of  safety  is  maintained. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analyses  given 
above.  Based  on  this  review,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  meet  the  three  10  CFR 
50.92(c)  standards  and  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director  Daniel  R. 
MuUer 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  Na  2, 
Westchester  County.  New  York 

Date  of  amendment  request: 
December  28, 1988.  as  clarified  May  la 
1989 


Description  of  amendment  request 
The  proposed  amendment  would  revise 
Tecluiical  Specification  4.16  to  add  a 
new  surveillance  test  for  the  Safety 
Injection  System  low  head  injection  line 
check  valves  897 A-D  and  Residual  Heat 
Removal  check  valves  838A-D.  The 
proposed  amendment  would  also  make 
certain  editorial  changes  (e.g..  delete 
underlines,  add  commas,  move  text  to 
another  page,  etc.)  which  are 
administrative  in  nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  of  the  proposed  changes: 

In  accordance  with  the  requirements  of  10 
CFR  S50.92.  the  proposed  Technical 
Specification  changes  are  deemed  to  involve 
"no  significant  hazards  considerations." 

1.  Operation  of  Indian  Point  Unit  2  in 
accordance  with  these  changes  would  not 
Involve  a  significant  increase  in  the  • 

probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification  test 
requirement  is  currently  required  by  the 
February  11, 1980  Confirmatory  Order  Item 
A.5.  This  proposed  amendment  merely 
transfers  the  test  requirement  from  the 
Confirmatory  Order  to  the  Indian  Point  Unit  2 
Technical  Specifications.  Moreover,  the 
consequences  of  doing  or  not  doing  this 
testing  have  been  previously  reviewed  l>y 
NRC  in  various  submittals;  namely  our  March 
14, 1980  response  to  NRCs  February  25. 1980 
Generic  Letter  "LWR  Primary  Coolant 
System  Pressure  Isolation  Valves,  and  NRCs 
Confirmatory  Order  dated  February  11, 1980 
and  subsequent  Commission  rescission  of 
that  Order  dated  July  S.  1965.  By  committing 
to  test  the  SIS  low  head  injection  line  check 
valves  897 A-D  and  the  KHR  check  valves 
838A-D  %vhenever  RCS  pressure  has 
decreased  to  within  100  psig  of  the  RHR 
system  design  pressure,  the  probability  of 
coincident  disc  rupture  of  the  two  series 
check  valves,  as  analyzed  in  the  Indian  Point 
Probabilistic  Safety  Study  (IPPSS).  is  reduced 
to  approximately  2.9  x  10  Vreactor  year  from 
4.4  X  10  '/reactor  year.  The  latter  value  is 
based  on  IPPSS  methodology  using  five  year 
average  failure  rates  to  represent  the  "no 
testing"  case,  which  is  consistent  with 
WASH-1400.  Since  Indian  Point  Unit  2  has  a 
normally  closed  motor^perated  valve  in  the 
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injection  flow  path  in  addition  to  the  two 
series  check  valves,  the  probability  of  an 
inlersyslem  loss-of-coolant  accident  (Event 
V)  via  this  path,  as  analysed  in  the  IPPSS,  is 
further  reduced  to  approximately  2.6  x  10  »/ 
reactor  year.  All  failure  rates  quoted  above 
are  mean  valves. 

2.  Operation  of  Indian  Point  Unit  2  in 
accordance  with  these  changes  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  Technical  Specification  test 
requirement  is  currently  required  by  NRCs 
February  11. 1980  Confirmatory  Order.  Item 
A.5.  and  is  required  to  address  the 
intersyslem  loss-of-coolant  accident  (Event 
V)  identified  in  the  WASH-1400. 

By  transferring  the  requirement  to  perform 
the  particular  test  from  the  Order  Item  A.5  to 
the  Technical  Specifications,  a  new  or 
different  kind  of  accident  from  that 
previously  evaluated  cannot  be  created. 

3.  Operation  of  Indian  Point  Unit  2  in 
accordance  with  these  changes  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  Technical  Specification  test 
requirement,  which  is  currently  required  by 
the  February  11. 1980  Confirmatory  Order 
Item  A.5,  does  not  reduce  nor  change  the 
margin  of  safety  from  that  existing  now.  The 
proposed  amendment  only  transfers  the 
requirement  to  perform  the  particular  test 
from  the  Order  Item  A.5  to  the  Technical 
Specifications.  It  has  previously  been 
demonstrated  that  by  performing  the  test  the 
margin  of  safely  increases. 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
for  determining  whether  "significant  hazards 
considerations"  exist  by  providing  certain 
examples  at  48  FR  14870  (April  6, 1983; 
Interim  Final  Rule)  and  at  51  FR  7744  (March 
6. 1986;  Final  Rule). 

Example  (il)  of  51  FR  7744  (Vol.  51.  No.  44. 
Page  7751).  which  applies  to  the  addition  of 
the  surveillance  requirement  in  the  Indian 
Point  Unit  2  Technical  Specifications,  slates. 

"(ii|  a  change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not  presently 
included  in  the  technical  specifications,  e.g.,  a 
more  stringent  surveillance  requirement." 

In  addition,  example  (i)  of  51  FR  7744, 
which  applies  to  the  editorial  changes,  states: 

"(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 

Therefore,  since  this  application  for 
amendment  satisfies  the  criteria  specified  in 
10  CFR  §50.92.  and  is  similar  to  examples  for 
which  no  significant  hazards  considerations 
exist,  the  licensee  has  made  a  determination 
that  the  application  involves  no  significant 
hazards  considerations. 

The  staff  agrees  with  the  licensee's 
analysis.  Therefore,  based  on  the  above, 
the  staff  proposes  that  the  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
/or<i//e>/?.- White  Plains  Public  Library. 


100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York.  New  York  10003 

NRC  Project  Director  Robert  A. 
Capra 

Duke  Power  Company,  et  al..  Docket 
Nos.  50^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  April  28, 
1989 

Description  of  amendment  request- 
The  proposed  amendments  would 
change  the  elevation  at  which  seismic 
monitor  IMIMT  5010  is  located  from 
613+8  9/16'  to  588-1-6  1/8*.  This 
elevation  is  stated  in  Item  2.a.  of 
Technical  Specification  (TS)  Tables  3.3- 
7  and  4.3-4.  The  relocation  of  the 
monitor  was  required  because  of 
operability  concerns  associated  with  its 
previous  location.  A  description  of  the 
inoperability  and  the  plans  to  relocate 
the  monitor  were  submitted  by  Duke 
Power  Company  in  a  special  report 
dated  February  24, 1989.  The  changes 
are  applicable  to  Unit  1  only.  Unit  2  is 
included  administratively  because  the. 
TSs  are  combined  in  one  document  for 
both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  ' 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  new  location  of  the  monitor  meets 
the  intent  of  Regulatory  Guide  1.12.  The 
monitor  will  be  operable  and  capable  of 
performing  its  intended  safety  fiinction. 
The  new  location  would  not  have  any 
impact  on  the  operation  of  station  and 
would  not  affect  the  previously 
evaluated  accidents. 

The  proposed  amendments  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  monitor  relocation  would  not 
introduce  any  new  modes  of  operation. 


Moreover,  the  monitor  would  be 
operable  and  capable  of  performing  its 
intended  safety  function. 

The  proposed  amendments  would  not 
involve  a  significant  reduction  in  a 
.  margin  of  safety  because  the  proposed 
changes  would  alleviate  the  operability 
concern  of  the  monitor.  As  such,  they 
may  enhance  the  safety  margin. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  amendments  do  not 
involve  a  significant  hazards 
consideration. 

Loixil  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street  Chariotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request-  May  9. 
1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  and 
associated  Basis  pages  to  permit  use  of 
upgraded  Westinghouse  fuel  design  in 
fuel  cycle  8  and  future  cycles.  The 
upgraded  fuel  design  features  include 
the  VANTAGE  5H  design  features, 
reconstitutable  top  nozzles,  debris  filter 
bottom  nozzles,  snag  resistent  grids  and 
standardized  fuel  pellets.  The  licensee 
provided  a  Westinghouse  report  titled 
"Plant  Safety  Evaluation  for  Beaver 
Valley  Power  Station  Unit  1  Fuel 
Upgrade  and  Increased  Peaking 
Factors"  to  support  the  requested 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a        , 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  Safety. 

The  licensee  stated  that  the  proposed 
changes  have  been  assessed  from  a  core 
design  and  safety  analysis  standpoint. 
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Extensive  reaiMiytes  were  undertaken 
to  demonstrate  compUaoce  with  the 
revised  technical  specificaflons.  The 
methods  used  to  perform  the  analyses 
have  been  previously  approved  by  the 
NRC.  The  results,  which  include 
transition  core  effects,  show  changes  in 
the  consequences  of  accidents 
previously  evaluated.  The  results  are  all 
within  NRC  acceptance  criteria.  The 
major  components  that  determine  the 
structural  integrity  of  the  fuel  assembly 
are  the  grids.  Mechanical  testing  and 
analysis  of  the  VANTAGE  5H  Zircaloy 
grid  and  fuel  assembly  have 
demonstrated  that  the  VANTAGE  5H 
structural  integrity  under  seismic/LOCA 
loads  will  provide  margins  comparable 
to  the  currently  used  STD  17  x  17  fuel 
assembly  design  and  will  meet  all 
design  bases.  Therefore,  the  proposed 
amendment  does  not  result  in  an 
increase  in  the  probabilities  or 
consequences  of  a  previously  evaluated 
accident. 

The  proposed  changes  are 
improvements  over,  and  are  comparable 
to  the  existing  core  design.  These 
changes  do  not  significantly  affect  the 
overall  method  and  manner  of  plant 
operation.  Thus  no  new  accidents  could 
result  from  these  changes. 

Finally,  while  new  analyses  were 
performed,  the  acceptance  criteria 
would  not  be  changed  from  existing 
criteria.  The  new  analyses  show  that  the 
upgraded  core  design  results  in  no 
significant  change  in  safety  margin. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  &  P.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  ft 
Trowbridge,  23(X)  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquenne  Light  Company,  Docket  No. 
50-412.  Boaver  Valley  Power  Station, 
Unit  No.  2,  Shippingport.  Pennsylvania 

Date  of  amendment  request:  May  4. 
1989 

Description  of  amendment  request: 
The  pioposed  amendment  would  revise 
the  reactor  trip  system  overtemperature 
delta  T  and  overpower  delta  T  response 
times  listed  in  Table  3.3-2  from  4.0 
seconds  lo  5.5  seconds.  The  current 
design  basis  requirements  for  each  of 
these  reactor  trip  total  response  time  is 
6.0  seconds.  This  total  response  time  is 
defined  as  the  delay  from  when  the 
temperature  in  the  reactor  cooli^nt  loop 


exceeds  the  trip  setpoint  until  the 
control  rods  are  free  to  fall  into  the  core. 
An  evaluation  of  the  results  of  the  initial 
startup  test  indicated  that  the  6.0  second 
time  response  assumed  in  the  FSAR  was 
not  met.  The  licensee  determined  that 
the  control  rods  were  responding  slower 
than  expected.  The  proposed 
amendment  would  increase  the  above 
response  times  by  1.5  seconds  to 
accommodate  the  slower  response. 

The  licensee  has  evaluated  the  design- 
basis  accidents  affected  by  this  increase 
and  concluded  that  the  negative  effects 
on  the  consequences  on  these  accidents 
are  minimal  and  thdt  all  safety 
acceptance  criteria  continue  to  be  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

As  stated  above,  since  reanalyses  of 
design-basis  accidents  show  that  the 
increased  response  times  have  minimal 
effects,  it  follows  that  the  proposed 
amendment  would  not  involve  any 
increase  in  the  probability  or 
consequences  of  previously  analyzed 
accidents. 

No  hardware,  software  or  operational 
procedures  are  changed.  Hence  no  new 
accidents  could  be  created.  Finally, 
since  no  previously  analyzed  accidents 
are  affected,  no  safety  margins  need  to 
be  reduced. 

The  staff  therefore  proptjses  to 
determine  that  the  requested 
amendment  involves  no  significiint 
hazards  considerations. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

A.7?C  Project  Director:  John  F.  Stolz 


Georgia  Povmr  Canpany,  Oglethorpe 
Power  Corpemtioii.  Munidpal  Electric 
Authority  of  Georgia.  City  of  Dahoo, 
Georgia,  Docket  Nos.  50-424  and  50-425, 
Vogtle  Eiectfic  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  amendment  request  May  9. 
1980 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
action  requirements  and  surveillance 
requirements  of  Technical  Specification 
3/4.6.1.6.  "Containment  Structural 
Integrity"  and  its  bases.  The  proposed 
changes  to  action  requirements  would 
eliminate  unnecessary  shutdowns  by 
allowing  for  the  performance  of 
engineering  evaluations  of  non- 
conforming conditions.  The  proposed 
changes  to  surveillance  requirements 
incorporate  plant-specific  design, 
instdllation,  and  material 
considerations,  and  provide  greater 
detail  regarding  test  methods  and 
acceptance  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  The  proposed  change  does  not  involve  a 
sigiiincant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Tlie  proposed  change  revises  the 
action  requirements  and  surveillance 
requirements  of  the  Containment  Structural 
Integrity  Technical  Specifications.  The 
change  does  not  involve  any  physical 
alteration  of  the  containment  or  any  changi^ 
to  a  setpoint  or  operating  parameter.  The 
change  does  not  add  any  new  equipment 
whic:h  could  be  the  source  of  a  malfunction  or 
accident  Since  the  change  does  not  affect 
equipment  involved  in  the  initiation  of 
previously  evaluated  accidents,  the 
probdbilily  of  such  accidents  is  not  increaswii. 
With  respect  to  the  consequences  of 
previously  evaluated  accidents,  the  change 
ensures  that  the  mitigation  capability  of  the 
conlalnmenf  is  not  decreased.  The  proposed 
changes  to  action  statements  b  and  c  are  as 
restrictive  as  those  in  the  current  Technical 
Specifirutions  in  the  sense  that  a  condition  of 
signinnanl  structural  integrity  degradation  is 


required  to  be  corrected  within  72  hours  or 
the  unit(8)  shut  down.  For  conditions  not 
involving  significant  degradation,  the 
proposed  action  statements  do  not  dictate 
unit  shutdown:  however,  continued  structural 
capability  is  required  to  be  verified  within  72 
hours.  The  proposed  action  statements 
continue  to  require  an  engineering  evaluation 
of  deviations  from  acceptance  criteria.  The 
proposed  surveillance  requirements  provide 
greater  detail  regarding  test  methods  and 
acceptance  criteria,  and  incorporate  Vogfle- 
specific  design,  installation,  and  material 
considerations.  Removal  of  the  upper  limit  on 
lift-off  forces  eliminates  needless  entry  into 
an  action  statement  for  a  condition  not 
involving  abnormal  degradation.  Revisions  to 
tendon  detensioning  and  retensioning 
requirements  minimize  the  possibihty  of 
damage  during  testing.  Performing  visual 
inspections  of  end  anchorages  and  adjacent 
surfaces  during  tendon  surveillance  as 
opposed  to  during  Type  A  testing  will  result 
in  more  uniform  application  of  test  criteria. 
Based  on  the  above  discussion,  the  proposed 
action  requirements  and  surveillance 
requirements  assure  that  containment 
structural  integrity  will  be  maintained  at  or 
above  the  level  required  by  the  current 
Technical  Specifications.  The  containment 
will,  therefore,  continue  to  be  capable  of 
mitigating  accidents  as  discussed  in  FSAR 
Chapters  6  and  15.  Hence,  the  consequences 
of  previously  evaluated  accidents  are  not 
increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  change  does  not  add  any  new 
equipment  to  the  plant  or  require  any  existing 
equipment  to  be  operated  in  a  different 
manner  from  which  it  was  designed  to 
operate.  Since  a  new  failure  mode  is  not 
introduced  by  the  change,  a  new  or  different 
kind  of  accident  could  not  result 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  change  does  not  affect  any  safety  limits 
or  limiting  safety  system  settings.  The  change 
does  not  involve  a  reduction  of  acceptance 
criteria  where  the  potential  for  significant 
structural  integrity  degradation  exists.  The 
proposed  action  statements  and  surveillance 
rt-quirements  assure  that  the  capability  to 
withstand  the  maximum  containment 
pressure  of  41.9  psig  in  the  event  of  a  main 
steam  line  break  is  maintained  over  the  life 
of  the  facility.  Margins  of  safety  are  therefore 
not  decreased. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
Jocation:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Candler  Building.  Suite 
1400, 127  Peachtree  Street.  N.E..  Atlanta, 
Georgia  30043. 
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NRC  Project  Director  David  B. 
Matthews 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego,  New  York 

Date  of  amendment  request  April  24, 
1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Specification  3.12.A.l.b  to  correctly 
identify  the  High  Pressure  Water  Fire 
Protection  System  boundary.  As 
currently  written,  this  specification 
could  be  misinterpreted  to  imply  the 
existence  of  water  flow  alarms  on  the 
hose  station  risers.  System  design 
includes  water  flow  alarms  on  the  water 
spray  and  sprinkler  systems,  but  does 
not  include  such  alarms  on  the  hose 
station  risers. 

The  design  of  the  system  has  been 
reviewed  and  approved  in  the  Fire 
Protection  Safety  Evaluation  Report 
issued  by  the  NRC  on  August  1, 1979. 
Additionally,  the  monthly  surveillance 
requirements  in  Specifications  4.12.A 
and  4.12.D  ensure  the  integrity  of  the 
hose  station  and  riser. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92.  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  estabhsh  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  and  determined 
that  it  is  purely  administrative  in  nature 
and  provides  a  clariHcation  to  the 
Technical  Specifications.  Operation  of 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant  in  accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  hazards  consideration  as 
stated  in  10  CFR  50.92,  since  it  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  intent  of  the 
proposed  changq  is  purely  administrative  in 
nature  to  clarify  the  Technical  Specifications. 
There  are  no  changes  to  setpoints.  safety 
limits,  surveillance  requirements,  or  limiting 
conditions  for  operation.  These  changes  will 
have  no  impact  on  previously  evaluated 
accidents. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accidc'nl 
previously  evaluated.  The  proposed  change  is 
purely  administrative  in  nature  and  ia 
intended  to  clarify  and  improve  the  quality  of 
the  Technical  Specification.  The  change 
cannot  create  (he  possibility  of  a  new  or 
different  kind  of  accident 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  is 
purely  administrative  in  nature  and  clarifies 
and  improves  the  quality  of  the  Technical 
Specifications.  This  change  does  not  contain 
any  setpoint  or  safety  limit  changes  regarding 
isolation  or  alarms.  The  proposed  change 
does  not  affect  the  environmental  monitoring 
program.  Tliis  change  does  not  affect  the 
plant's  safety  systems  and  does  not  reduce 
any  safety  margins. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York. 
Penfield  Library.  Reference  and 
Documents  Department  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego,  New  York 

Date  of  amendment  request  April  24. 
1989 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  Technical  Specification  (TS) 
requirement  to  perturb  the  reactor 
vessel  water  level  as  part  of  the  monthly 
functional  test  for  the  reactor  water  low 
level  scram  instruments.  The  test 
involves  changing  the  reactor  water 
level  setpoint  using  the  feedwater 
control  system  and  visually  noting  that 
the  level  change  is  reflected  by 
appropriate  level  instruments.  The 
Ucensee  noted  that  the  test  is  an 
operational  inconvenience,  is  not  a 
regulatory  requirement,  is  not  required 
by  the  Standard  Technical 
Specifications,  and  is  superfluous  to  the 
existing  level  instrument  checks 
required  by  TS  Section  4.1,  Table  4.1-1. 
Note  (8).  Specifically,  the  proposed 
amendment  would  remove  the  reference 
to  Note  (5)  from  Table  4.1-1  on  page  44 
and  delete  Note  (5)  from  the  "Notes  for 
Table  4.1-1"  on  page  45a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
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Regulations  in  10  CFR  5a92,  the 

Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  maite  this  determination  the  staff 
must  establish  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not-  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  TS  change  and  determined 
that  they  are  administrative  in  nature 
and  promote  consistency  with  the 
Standard  Technical  Specifications.  The 
proposed  changes  do  not  involve 
modification  of  any  existing  equipment 
systems,  or  components;  nor  do  they 
alter  the  conclusions  of  the  plant's 
accident  analyses  or  radiological  release 
analyses.  Further,  operation  of  the 
FitzPatrick  Piant  in  accordance  with  the 
proposed  amendment  would  not  involve 
a  signiflcant  hazards  consideration  as 
stated  in  10  CFR  60S2  since  it  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  on  accident 
previously  evaluated.  The  proposed 
Technical  Specification  changes  to  delete  the 
requirements  in  Table  4.1-1  to  perturb  the 
reactor  water  level  after  functional  tests  of 
water  level  scnim  instruments  is 
administrative  in  nature.  The  operabilily  of 
the  level  sensors  and  trip  channels  are  being 
adequately  verified  by  other  surveillance 
requirements  which  are  consistent  with  the 
RPiS  design  basis,  the  Standard  Technical 
Specifications,  and  the  vendor's  (CE] 
recommendations  for  ATTS  components 
(General  Electric  Topical  Report  NEDO- 
21617-A  and  accompanying  NRC  letter  of 
approval  dated  |une  27. 1978). 

The  proposed  changes  do  not  involve 
modification  of  any  existing  equipment 
systems,  or  components:  nor  do  they  alter  the 
conclusions  of  the  plant's  accident  analyses 
or  radiological  release  analyses  as 
documented  in  the  PSAR  or  the  NRC  Staffs 
SER. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  lh>m  any  accident 
previously  evaluated.  The  proposed  changes 
are  administrative  in  nature  and  do  not 
introduce  any  new  failure  modes.  They  do 
not  involve  modification  to  any  of  the  plant's 
equipment,  systems,  or  components;  nor  do 
they  place  the  plant  in  an  unanalyzed 
configuration. 

3.  lavolva  a  significant  reduction  in  a 
SMrgin  of  safety.  The  proposed  changes 
affect  the  capability  for  checking  the 
operational  availability  of  tiie  sensor  inpuls 
to  the  Reactor  Protection  System  (RPS). 
Consistent  with  the  IEEE- 279-1971.  the 
deletion  of  the  pertubation  requirement  does 
not  degrade  the  RPS  design  basis  because 
each  of  the  reactor  water  level  sensors  are 


being  cmss-checked  with  each  other  on  a 
daily  basis.  The  proposed  change  deletes  a 
superfluous  testing  requirement  and  does  not 
involve  modification  of  the  plant's  systems, 
equipment,  or  components. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
PenHeld  Library,  Reference  and 
Documents  Department  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Public  Servica  Becttk  ft  Gaa  Company, 
Docket  No.  5fr-354,  Hop*  CrMk 
Generatiag  Station,  Salem  County,  New 
lerMy 

Date  of  amendment  request:  May  5, 
1989 

Description  of  amendment  request 
Increase  the  channel  functional  test 
surveillance  intervals  for  various 
Control  Rod  Block  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  S0.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  ac"^'^e^t  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92  the  licensee  has  reviewed  the 
proposed  changes  and  has  concluded  as 
follows  that  they  do  not  involve  a 
significant  hazards  consideration: 

1.  Do  not  involve  s  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

As  detailed  in  NEDC-30861P-A.  Supplement 
1  the  sequence  of  events  necessary  for  an 
unmitigated  rod  withdrawal  error  includes 
failure  of  the  Local  Power  Range  Monitor 
(LPRM),  failure  of  the  Average  Power  Range 
Monitor  (APRM)  upscale  trips,  failure  of  the 
APRM  upscale  rod  block,  dual  channel 
failure  of  the  Rod  Block  Monitor,  and  of 
course  operator  failure  to  recognize  and 
respond  to  any  of  these  events.  The  BWR 
Owner's  Croup  evaluated  the  impact  of 
increased  STIs  on  the  probability  of  control 
rod  block  failure  and  concluded  that  a  rather 


small  increase  in  scram  frequency  resuhs. 
However,  both  the  at>soiute  and  relative 
increase  is  acceptably  low  and  offset  by  the 
benefits  of  extending  the  Reactor  Protection 
System  (RPS)  test  intervals  ((see  NEDC- 
30851P  and  the  PSEAG  to  NRC  submittal 
dated  February  8, 1989.)]  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  an  unmitigated  rod 
withdrawal  error  were  also  addressed  in 
NEDC-30e51P-A.  Supplement  1.  Specifically, 
such  an  incident  is  very  mild  compared  to  the 
limiting  reactivity  sccident  -  a  control  rod 
drop  accident  The  BWR  Owner's  Croup 
indicated  that  the  seventy  of  a  control  rod 
drop  accident  tMunds  a  rod  withdrawal  error 
due  to  the  higher  rate  of  reactivity  addition. 
HCCS  Updated  Final  Safety  Analysis  Report 
(UFSAR)  Section  15.4.9  and  Tables  15.4-15 
and  IS. 4-21  provides  the  plant  specific 
evaluation  of  the  control  rod  drop  accident. 
As  a  result  of  consequences  of  a  rod 
withdrawal  error  were  shown  to  be 
substantially  less  than  those  associated  with 
a  dropped  rod  accident  and  less  than  1%  of 
the  specified  site  boundary  dose  limits.  This 
low  consequence  combined  with  the  low 
probat>ility  of  an  unmitigated  rod  vrithdrawal 
error  results  in  a  negligible  increase  in  risk 
which  is  offset  by  decreased  risks  assorialed 
with  reduced  testing  of  rod  block  and  RPS 
insfnimentafion. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  increased  Control  Rod  Block 
surveillance  test  intervals  do  not  alter  the 
function  of  the  instrumentation  nor  involve 
any  type  of  plant  modification.  Additionally, 
no  new  modes  of  plant  operation  are 
involved  with  these  changes.  Therefore,  it 
can  be  concluded  that  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  and  approved 
the  generic  study  contained  in  Licensing 
Topical  Report  NEDC-30851P-A.  Supplement 
1  and  has  concurred  with  the  BWR  Owner's 
Croup  that  the  proposed  changes  do  not 
significantly  affect  the  reliability  or 
availability  of  the  Control  Rod  Block 
instrumentation.  Hence  it  can  be  concluded 
that  the  proposed  changes  do  not  adversely 
affect  plant  safety  margins. 

The  staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analysis.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway.  Pennsville,  New  Jersey  00O7O 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esquire,  Conner  and  Wetterhahn, 


1747  Pennsylvania  Avenue.  NW., 
Washington.  DC  20006 

NRC  Project  Director:  Walter  R. 
Butler 

PubKc  Servka  Ehctrfc:  ft  Gaa  Company, 
Docket  No.  50-311,  Salem  Generatbg 
Station,  Huh  No.  2,  Salem  County,  New 
lersey 

Date  of  amendment  request  May  5, 
1989 

Description  (rf  amendment  request 
The  licensee  proposes  to  revise  Section 
4.7.9.e.l  of  the  Salem  Unit  2  Technical 
Specifications.  The  change  will  delete 
an  aspect  of  mechanical  snubber 
surveillance  test  acceptance  criteria 
which  requires  a  verification  that  the 
snubber  drag  force  has  not  increased 
more  than  50%  since  the  previous 
functional  test  Tliis  change  was 
approved  for  Salem  Unit  1  on  an 
emergency  basis  on  May  12, 1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  existence  of  the  50%  drag  force 
increase  criterion  in  the  medianical 
snubber  inservice  hnspection  program 
represents  an  unnecessary  constraint  on 
the  verification  of  snubber  operabibty. 
A  snubber  with  a  drag  force  greatly 
below  tbe  specified  limit  may 
experience  an  increase  in  drag  force  that 
is  small  in  absolute  terms,  but  exceeds 
50%  of  the  previous  teat  result  Thia 
results  in  an  increase  in  the  test 
population  under  tbe  present  program. 

The  snubber  manufacturer  (Pacific 
Scientific)  has  published  a  test  report 
related  to  mechanical  snubber  drag 
force  loading  (Test  Report  871.  dated 
April  13. 1984).  The  resulto  of  these  tests 
indicate  that  an  increase  in  drag  force 
from  one  inspection  period  to  tbe  next 
does  not  establish  a  trend  that  can  be 
used  to  predict  pending  snubber  failure. 
The  proposed  change  does  not  change 
the  following  aspects  of  the  snubber 
surveillance  program: 

1.  Visual  mspections  and  associated 
acceptance  criteria,  which  include 
manual  certiHcation  of  freedom  of 
movement  where  possible. 

2.  Retesting  of  any  snubbers  and/or 
replacements  which  failed  the  previous 
test. 

3.  Testing  of  all  snubbers  of  the  same 
design  as  a  snubber  selected  for 
functional  testing  that  fails  to  move  or 
fails  to  k)ckup  due  to  a  design  or 
manufacturing  defect. 

4.  Verification  that  tbe  drag  force  is 
less  than  the  specified  allowable  vahie. 

5.  VeriOcation  that  activation  is 
achieved  within  the  range  of  velocity  or 
acceleration  specified  for  both  tension 
and  compression. 
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6.  Verification  of  acceptable  release 
rate  or  ability  to  withstand  load  without 
displacement  as  applicable. 

7.  Compliance  with  ASME  Section  XI 
per  Technical  Specification  4J15. 

The  measures  listed  above  comprise 
an  adequate  program  for  assuring 
snubber  operability.  Verifying  that  drag 
force  is  within  its  specified  aUowable 
limit  (Item  4  above)  is  the  primary 
means  of  determining  that  the  drag  force 
is  acceptable.  Tbe  requirement  being 
deleted  by  this  proposed  change  may 
cause  an  imnecessary  increase  in  the 
snubber  test  peculation  even  if  the  drag 
force  is  well  below  the  acceptance 
criteria.  This  represents  an 
inappropriate  use  of  resources  and  an 
increase  in  radiation  worker  exposure. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  S0.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  If  operation  of  the  facility 
in  accordance  widj  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  analysed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

l)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  tbe 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  aspects  of  the  snubber  inspection 
program  discussed  (in  Section  ID)  above 
address  the  needed  snubber  functional 
requhvments  and  should  therefore  be  deemed 
acceptable  for  determining  snubber 
operabihty.  The  proposed  change  does  not 
adversely  affect  the  snubber  inspection 
program.  The  relevant  specified  parameters 
for  each  snubber  subjected  to  functional 
testing  will  still  be  verified  to  be  within 
allowable  limits.  Consequently,  ttie  proposed 
change  does  not  increase  tiie  likelihood  of 
snubber  inoperability.  nor  does  it  increase 
the  adverse  effects  of  such  inoperability  on 
the  associated  systems. 

The  snubbers  are  included  in  the  system 
design  to  mitigate  the  effects  of  a  seismic 
event  and  allow  for  thermal  expansion  of  the 
piping.  The  functional  testing  descril>ed 
above  will  determine  the  capability  of  the 
snubber  to  meet  these  requirements.  The  50% 
drag  force  load  comparison  currently 
required  by  Technical  Specification  AJS.e.\ 
does  not  supplement  the  operability 
determination  of  the  snubber  and  can  be 
deleted  without  adverse  impact  on  the 
associated  system. 

Therefore,  it  may  be  concluded  that  the 
proposed  change  does  not  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)Operation  of  the  facihty  in  accord.ince 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  aew  or  different 
kind  of  accident  from  any  previouaiy 
evahMted. 

The  proposed  change  does  not  Involve 
changes  to  the  design  or  application  of 
snubbers.  It  does  not  involve  any  design  or 
configuration  changes  to  the  plant  No  new 
accident  scenarios  or  new  caa|MMienl  isihve 
mechanisms  are  introduced  Therefore,  it  m»y 
be  concluded  that  the  proposad  cfaai^  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previoualy 
evaluated 

3)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Snubbers  provide  assurance  that  the 
structural  integrity  of  the  fluid  systems 
subfected  to  dynamic  lo*ds  is  maintained 
The  margin  of  safety  associated  with 
snubbers  is  related  to  the  specified  aUowaUe 
limits  imposed  on  performance  parameters. 
inchKfiog  maximum  allowable  drag  force. 
This  change  proposes  to  delete  a  test 
acceptance  criterion  related  to  a  change  in 
the  measured  drag  force,  and  does  not 
increase  tlie  — xiasuBi  ■Uow*t>le  vahie. 
Therefore,  it  ssay  Im  cendnded  that  tiie 
proposed  change  does  no(  invoivc  a 
reductioa  in  a  maigin  of  safety  as  defiacd  by 
the  Tedmical  Spe^ficatiatM. 

The  staff  has  reviewed  the  licensee's 
submittal  and  signifidsnt  hazards 
analysis  and  concurs  with  the  licensee'a 
determination  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  staff  propoaes  to 
determine  that  the  iNvposed  amendmeul 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Pubbc  library,  112 
West  Broadway,  Salem.  New  jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Conner  and 
WeHerhahn.  Suite  105a  1747 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Sacramento  Municipal  Utility  Distiict. 
Docket  No.  50-312.  Rancfao  Seco  Nuclear 
Generating  Station,  Sacramento  CooBty, 
California 

Date  of  amendment  request  February 
28. 1988,  revised  May  14, 1987,  as 
supplemented  August  31, 1988 

Description  of  amendment  request 
The  proposed  Technical  Specification 
amendment  would  change  Table  3.0-1  of 
the  Rancho  Seco  specifications.  Table 
3.6-1  contains  a  list  of  containment 
isolation  valves  with  a  notation 
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Indicating  the  maximum  permissible 
closure  time  for  each  valve.  The 
proposed  change  would  include 
administrative  changes  to  the  table,  add 
12  previously  installed  valves  to  the 
table,  decrease  the  maximum  closure 
time  for  the  reactor  coolant  pump  seal 
return  valve  from  71  seconds  to  less 
than  60  seconds,  and  revise  the 
maximum  permissible  closure  time  for 
selected  valves.  The  maximum  closure 
time  for  these  valves  is  presently 
between  3  and  21  seconds  and  the 
proposed  change  would  increase  the 
permissible  maximum  closure  time  to  25 
seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Part  50.92.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  a  proposed  amendment  would  not: 
(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  (2) 
Create  the  possibility  of  a  new  or 
different  liind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  the  amendment  request 
follows: 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  amendment  would 
increase  the  maximum  closure  time  to  25 
seconds  for  selected  containment 
isolation  valves  that  are  not  in  direct 
flow  paths  from  the  containment 
atmosphere  to  the  environment.  The 
increase  in  closure  time  to  25  seconds  of 
these  selected  isolation  valves  has,  by 
licensee  analysis,  been  determined  to 
result  in  offsite  doses  that  remain  within 
10  CFR  Part  100.11  limits.  The  licensee 
determined  that  at  a  maximum  closure 
time  of  25  seconds,  these  selected 
containment  isolation  valves  would  not 
allow  a  radiation  release  to  the 
Exclusion  Area  Boundary  (EAB)  or  Low 
Population  Zone  (LPZ)  during  the  worst 
accident  condition  (LOCA)  that  would 
exceed  the  limits  of  10  CFR  Part  100.11. 
This  change  would  not  involve  an 
increase  in  the  proba-  bility  of  an 
accident  previously  evaliiated  but  does 
slightly  increase  the  radiological 
releases  above  the  values  from  the 
previous  analysis.  The  licensee 
contends  that  the  radiation  releases  to 
the  EAB  and  LPZ  under  the  worst 


accident  conditions  would  result  in 
radiation  exposures  that  are  well  below 
the  guideline  values  allowed  by  10  CFR 
Part  lOail. 
The  proposed  amendment  would 
•  decrease  the  maximum  closure  time  of 
the  reactor  coolant  pump  seal  return 
valve  (SFV-24004)  from  71  seconds  to 
less  than  60  seconds.  This  is  a  more 
restrictive  requirement  and  complies 
with  Standard  Review  Plan  (SRP)  6.2.4, 
therefore,  not  increasing  the  probability 
or  consequences  of  an  accident. 

The  proposed  amendment  would  add 
12  valves  to  Table  3.6-1.  These 
containment  isolation  valves  were 
installed  during  the  1983  refueling 
outage  and  adding  the  valves  to  Table 
3.6-1  is  purely  administrative. 

Based  on  the  above,  the  proposed 
amendment  does  not,  therefore, 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
From  Any  Accident  Previously 
Evaluated 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  what  had 
been  previously  evaluated.  The  increase 
of  maximum  closure  times  of  the 
selected  containment  isolation  valves 
does  not  introduce  a  design  or 
operational  change  that  could  result  in  a 
new  or  different  accident  potential  that 
would  be  worse  than  the  LOCA  already 
considered. 

The  proposed  amendment  would  add 
12  valves  to  Table  3.6-1.  These 
containment  isolation  valves  were 
installed  during  the  1983  refueling 
outage.  Adding  the  valves  to  Table  3.6-1 
does  not  change  the  function  of  the 
valves  and  is  considered  to  be  purely 
administrative. 

Based  on  the  above,  the  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Although  increasing 
the  maximum  closure  times  of  the 
containment  isolation  valves  from  the 
presently  specified  range  of  from  3  to  21 
seconds,  to  25  seconds,  does  represent  a 
slight  increase  in  exposure,  licensee 
calculations  confirm  that  there  remains 
an  adequate  margin  to  the  guideline 
exposures  established  in  10  CFR  Part 
100.11.  Additionally,  the  proposed 
amendment  would  add  12  valves  to 
Table  3.6-1.  These  containment  isolation 
valves  were  installed  during  the  1983 


refueling  outage.  Adding  these  valves  to 
Table  3.6-1  does  not  affect  the  design 
bases  or  function  of  the  valves,  and  is 
considered  to  be  purely  administrative. 
Based  on  the  above,  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  reasoning,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7430  24th  Street  Bypass. 
Sacramento,  California  95822. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.  O.  Box  15830, 
Sacramento,  California  95813 

NRC  Project  Director  George  W. 
Knighton 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259.  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1. 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  May  15. 
1989  (TS  269) 

Description  of  amendment  requests: 
The  proposed  amendment  would  change 
the  BFN  technical  specifications  (TS)  for 
Units  1.  2.  and  3  to  administratively 
revise  the  pilot  cell  voltage  in 
4.11.B.3.a(3).  In  addition,  this  proposed 
amendment  would  update  TS  SR  4.7.E.4 
to  include  a  newly  installed  damper  in 
the  control  room  emergency  ventilation 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  accident  previously 
evaluated.  These  proposed  changes  do  not 
change  or  amend  any  safety  analysts  for 
BFN. 

Damper  FCO-150  G  is  being  added  as  a 
result  of  a  Design  Change  Notice.  This 
damper  is  required  to  close  upon  initiation  of 
the  control  room  emergency  ventilation 
system  (CREVS).  Addmg  the  damper  to  the 
CREVS  system  assists  in  the  isolation 
function  of  the  control  room  in  the  event  of 
an  accident  requiring  CREVS  to  operate.  The 
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addition  of  this  damper  dues  not  invalidate 
the  safety  analysis  nor  bases  in  which  BFN 
was  licensed  for. 

The  battery  pilot  cell  voltage  in  BFN 
Surveillance  Requirement  4.11.BJ.a(3)  is 
currently  24  vohs  which  n  incorrect.  TTie 
correct  vahie  is  24)  volts.  This  is  an 
adminifltrative  error  which  was  not  corrected 
in  the  BFN  August  30, 1988  submittal. 
Changing  this  value  is  consistent  with  the 
current  plant  configuration  which  has  been 
verified  through  surveillance  testing.  This 
change  does  not  change  the  operation  of  any 
safety-related  equipment.  It  only  corrects  an 
error  in  order  to  more  accuraieiy  reflect  the 
lotteries  currently  installed  in  the  plant. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

TTie  addition  of  the  damper  FCO-150  G,  and 
changing  the  pilot  cell  voltage  to  2.0  vohs 
more  accuratelj'  reflect  the  current  design 
and  operations  of  BFN.  These  changes  do  not 
create  any  new  accident  mode  or  release 
pathway  of  radioactive  effluents  to  the 
environment. 

3.  The  proposed  amendment  does  not 
involve  any  significant  reduction  in  a  margin 
of  safety.  The  proposed  amendment  brings 
the  technical  specifications  more  in 
compliance  writh  the  actual  design  and 
operation  of  BFN. 

The  addition  of  damper  FCO-150  G,  and 
changing  the  pilot  voltage  to  read  2.0  volts 
are  administrative  in  nature.  Consistent  with 
10  CFR  50.36.  damper  FCaiSO  G  Is  being 
added  to  the  TS.  The  addition  of  this 
additional  damper  not  only  reflects  the 
current  plant  configuration  but  also  provides 
additional  isolation  capability  for  the  main 
control  room.  This  will  enhance  the  overall 
safety  to  the  main  control  room  operators. 
Revising  the  pilot  cell  voltage  brings  the 
current  TS  hi  compliance  with  the  physical 
'  capabilities  of  the  battery. 

These  changes  provide  an  overall 
enhancement  to  plant  safety  with  proper 
operation  of  plant  equipment.  These  changes 
do  not  significantly  decrease  the  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259. 50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  May  15, 
1989  (TS  270) 


Description  ofomendntent  requests: 
The  proposed  amendment  would  change 
the  BFN  technical  specifications  (TS)  fOr 
Units  1,  2,  and  3  to  update  surveillance 
requirement  4.6.A.3  and  revise  the  Bases 
section  3.6/4.6  to  comply  with  10  CFR 
Part  50  Appendix  H  for  reactor  vessel 
test  specimen  testing  frequency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  accident  previously 
evalu-  ated.  This  is  an  administrative  change 
in  that  it  only  updates  the  BFN  technical 
specification  to  comply  with  the  10  CFR  SO 
Appendix  H.  This  proposed  amendment  does 
not  change  or  modify  any  safety  related 
equipment,  its  operation,  or  safety  analysis  in 
which  BFN  is  licensed  for. 

Updating  the  TS  to  ASTM  E 185-82 
increases  the  frequency  for  reactor  vessel 
specimen  withdrawal  from  8  effective  full 
power  years  (EFFV)  to  6  EFPY.  This  increase 
in  frequency  does  not  involve  any  safety 
issue.  The  procedures  and  methods  of  with 
drawing  these  specimens  will  remain  the 
same. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  is  administrative  in 
that  it  only  updates  BFN  reactor  vessel 
specimen  program  to  ASTM  E 185-82. 
Implementation  of  this  change  does  not 
change  any  equipment  or  modify  any  actions 
required  for  mitigation  of  any  accident 
currently  analyzed  in  the  BFN  FSAR.  Ttiis 
change  does  not  create  any  additional 
radiation  release  pathways  to  the 
environment 

3.  The  proposed  amendment  does  not 
involve  any  significant  reduction  in  a  margin 
of  safety.  The  change  updates  the  BFN 
reactor  vessel  specimen  withdrawal  program 
in  accordance  with  10  CFR  50  Appendix  H 
requirements.  BFN  has  agreement  with  NRC 
to  withdraw  the  first  specimen  from  each  unit 
after  8.0  EFPY.  After  the  first  specimen  is 
pulled  from  each  unit,  subsequent  specimens 
will  be  pulled  at  a  6i)  EFPY. 

The  staff  has  reviewed  the  Mcensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendntents  involves  no 
significant  hazards  considerations. 


Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  'Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

NOnCX  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILfTY 
OPERATINC  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  bearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exdusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulator}  Commission,  Washington, 
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DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Alabama  Po%«rer  Company.  Docket  Not. 
S»-348  and  5IM64,  fowqih  M.  Fariey 
Nuclear  Plant.  Unite  1  and  2,  Houston 
County,  Alabama. 

Dates  of  application  for  amendments: 
August  11, 1988,  as  supplemented  July 
22,1987. 

Description  of  amendments:  The 
amendments  extend  the  expiration 
dates  of  the  licenses  from  August  16, 
2012  to  Iune^25,  2017  for  Unit  1  and  from 
August  16,  2012  to  March  31,  2021  for 
Unit  2. 

Date  of  issuance:  May  19, 1989 

Effective  date:  May  19, 1989 

Amendment  Nos.:  81  and  73 

Facility  Operating  License  Nos.  NPF-2 
and  NPF-8.  Amendments  revise  the 
Licenses. 

Date  of  initial  notice  in  Ftdenl 
Register  September  24. 1966  (51  ¥R 
33939).  Because  the  July  22. 1987 
submittal  only  clariHed  certain  aspects 
of  the  original  request  the  substance  of 
the  changes  noticed  in  the  Federal 
Register  and  the  proposed  no  significant 
hazards  determination  were  not 
affected.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street. 
Dothan.  Alabama  36303. 

Arisona  Putilic  Service  Company,  et  al, 
Dodiet  Nos.  STN  50-528.  STN  50-529 
and  STN  5»4ae.  Palo  Verde  Nuclear 
G«wrating  Station.  Unite  1. 2  and  S, 
Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
November  9, 1968 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  Section  3/4.4.5,  "Reactor 
Coolant  System  Leakage"  by  changing 
the  operability  requirements  of  the 
containment  radioactivity  monitoring 
systems  and  the  associated  action 
statement. 

Date  of  issuance:  May  23, 1989 

Effective  date:  May  23. 1980 

Amendment  Nos.:  43,  28, 17 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51  andNPF-74:  Amendments 
changed  the  Technical  Speciflcations. 

Date  of  initial  notice  in  Federal 
Register  March  8. 1988  (54  FR  9913).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1989 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

Arkansas  Power  ft  Uglit  Company. 
Docket  Na  50-313,  Arkansas  Nuclear 
One,  Unit  1.  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
December  12, 1986 

Brief  description  of  amendment:  This 
amendment  changed  the  Arkansas 
Nuclear  One.  Unit  1  Technical 
Specifications  to  remove  the  text  of 
several  temporary  specifications  which 
are  no  longer  applicable,  regarding  gross 
iodine  determination,  the  sodium 
thiosulfate  system,  and  the  borated 
water  storage  tank.  The  amendment  also 
made  several  changes  to  correct 
typographical  errors,  and  revised 
wording  to  provide  consistent 
terminology.  It  was  noted  that  several  of 
the  typographical  errors  no  longer 
existed  and  no  change  was  therefore 
necessary. 

Date  of  issuance:  May  25. 1989 

Effective  date:  May  25. 1989 

Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22, 1987  (52  FR  13333). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Arkansas  Ponver  k  Light  Company, 
Docket  No.  50-388,  Arkansas  Nuclear 
One,  Unit  2,  Pope  County,  Arkansas 

Date  of  applications  for  amendment: 
December  12, 1986 

Brief  description  of  amendment:  This 
amendment  changed  the  Arkansas 
Nuclear  One.  Unit  2  Technical 
Specifications  (TS)  which  describe  the 
design  features  of  the  Spent  Fuel 
Storage  IH)ol.  These  changes  update  the 
TS  to  conform  with  Amendment  No.  43 
which  increased  the  spent  fuel  storage 
capacity  for  the  plant. 

Date  of  issuance:  May  23, 1989 

Effective  date:  May  23, 1989 

Amendment  No.:  95 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19. 1980  (54  FR  15821), 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Arkansas  Power  &  Light  Company, 
Docket  Nos.  50-313  and  50-388,  Arkansas 
Nuclear  One,  Unite  1  and  2,  Pope 
County.  Arkansas 

Dates  of  amendment  requests:  March 
20  and  24, 1985 

Brief  description  of  amendments:  The 
amendments  deleted  the  remaining 
portions  of  the  Appendix  "B"  Technical 
Specifications  for  Arkansas  Nuclear 
One.  Units  1  and  2,  which  consisted  of  a 
description  of  land  use  management  for 
the  site  and  the  transmission  line  right 
of  ways. 

Da/e  o/issuo/ice.- June  1, 1989 

Effective  date:  June  1, 1989 

Amendment  Nos.:  122  and  96 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  29, 1985  (50  FR  25481)  and 
May  21, 1985  (50  FR  20970).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-310,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
April  14. 1986  as  supplemented  on  April 
2a  1987 

Brief  description  of  amendments: 
These  amendments  modify  Technical 
Specification  3/4.8.2.3,  "Electrical  Power 
Systems:  D.C.  Distribution  -  Operating," 
by  deleting  the  dummy  load  profile  for 
the  18-month  station  battery  service  test 
from  TS  Surveillance  Requirement 
4.8.2.3.2.d.2  and  instead  now  specify  that 
the  load  profile  is  documented  in 
Chapter  8  of  the  Calvert  Cliffs  Nuclear 
Power  Plant  Units  1  and  2  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and 
shall  be  update  in  accordance  with  the 
10  CFR  50.71(e).  Modifications  of  the 
UF'SAR  load  profile  shall  be  made  in 
accordance  with  the  process  described 
in  10  era  50.5ft 

Date  of  issuance:  May  18. 1989  • 
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Effective  date:  14  days  after  the 
licensee's  issuance  of  a  notarized  letter 
the  Commission  providing  official 
certification  of  the  completion,  approval 
and  implementation,  in  accordance  with 
the  provisions  of  10  Cra  50.59,  of  a  new 
station  battery  design  load  study  for 
current  plant  conditions. 

Amendment  Nos.:  137  and  120 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  October  18, 1968  (53  ra  40982). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  library.  Prince 
Frederick.  Maryland. 

NRC  Project  Director  Robert  A. 
Capra 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
diffs  Nudear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
January  20, 1987  as  supplemented  on 
January  12,  and  June  2B,  1988 

Brief  description  of  amendments: 
These  amendments  delete  the  current 
requirement  of  Unite  1  and  2  Technical 
Specification  (TS)  Surveillance 
Requirement  4.e.4.1.2.c  to  verify  that  the 
containment  purge  air  inlet  valves  (CPA- 
1410-CV  and  CPA-1411-CV)  and  the 
containment  purge  air  outlet  valves 
(CPA-1412-CV  and  CPA-1413-CV)  close 
to  their  actuation  positions  upon 
receiving  a  safety  injection  actuation 
system  (SLAS)  test  signal.  In  addition, 
reference  to  the  SIAS  action  of  the 
containment  purge  valves  would  be 
deleted  from  TS  Tables  3.3-3, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  Table  3.3-4, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation  Trip  Valves," 
and  Table  4.3-2,  "Engineered  Safety 
Feature  Actuation  System  Surveillance 
Requiremente." 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31. 1989 

Amendment  Nos.:  138, 121 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1989  (54  ra  18615).  The 
Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  31, 1988. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

NRC  Project  Director  Robert  A. 
Capra 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Unite  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
February  1, 1989 

Description  of  amendments:  The 
amendments  delete  instrument  tag 
numbers  from  the  Technical 
Specifications,  delete  one-time  TS 
exceptions  that  were  added  as 
footnotes,  and  provide  other  editorial 
and  administrative  changes. 

Date  of  issuance:  May  22, 1989 

Effective  date:  May  22, 1988 

Amendment  Nos.:  130  and  160 

Facility  Operating  License  Nos.  DPR- 
71  andDPR-62.  Amendmente  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5, 1989  (54  FR  13759).  The 
Commission's  related  evaluation  of  the 
amendmente  is  contained  in  a  Safety 
Evaluation  dated  May  22, 1669. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Unite  1 
and  2.  Bruns%vick  County,  North 
Carolina 

Date  of  application  for  amendments: 
September  4, 1987,  as  amended  and 
supplemented  by  letters  dated  April  5, 
1988,  February  20, 1989  and  March  20, 
1989. 

Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  (1)  modify 
specifications  having  cycle-specific 
parameter  limits  by  replacing  the  values 
of  those  limits  with  a  reference  to  the 
Core  Operating  Limite  Report  for  the 
values  of  those  limits  and  (2)  delete  the 
redundant  linear  heat  generation  rate 
limit  from  the  specifications. 

Date  of  issuance:  May  25, 1989 

Effective  date:  May  25, 1989 

Amendment  Nos.:  131  and  161 

Facility  Operating  License  Nos.  DPR- 
71  andDPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  YR  15822). 
The  Commission's  related  evaluation  of 


the  amendmente  is  contained  in  a  Safely 
Evaluation  dated  May  25, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  No.  60-400,  Sbearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment 
February  22, 1989 

Brief  description  of  amendment  The 
amendment  would  modify  (1)  the  most 
negative  moderator  temperature 
coefficient  (MTC)  limiting  condition  for 
operation  (LCO),  (2)  the  associated 
surveillance  requiremente  (^),  and  (3) 
the  affected  basis.  The  purpose  of  this 
LCO  and  SR  is  to  ensure  that  the  most 
negative  MTC  at  end-of-cycle  (EOC) 
remains  witiiin  the  bounds  of  the  Harris 
safety  analysis,  in  particular,  for  those 
transients  and  accidente  that  can  lead  to 
a  moderator  temperature  decrease 
(cooldown)  or,  equivalently.  a 
moderator  density  increase. 

Date  of  issuance:  May  22, 1989 

Effective  dote:  May  22. 1989 

Amendment  No.:  11 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revised  the  Tectmical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registte  April  19. 1989  (54  FR  15823). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  22, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Attorney  for  the  Licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  ft 
Light  Company,  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company. 
Docket  No.  50-454  and  50-455,  Byron 
Station,  Unite  1  and  2,  Ogle  County, 
Illinois;  IKtcket  Nos.  50-456  and,  50-457, 
Braidwood  Station,  Unit  Nos.  1  and  2, 
Will  County,  Ulinois 

Date  of  application  for  amendment 
December  23, 1987,  supplemented  April 
3,1989 

Brief  description  of  amendment 
These  amendmente  modify  Technical 
Specificiation  Tables  3.3-1  and  4.3-1,  as 
requested  in  Generic  Letter  85-09.  for 
Reactor  Trip  System  Automatic 
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actuaction  using  ihunt  trip  ooil 
attachments. 

Date  of  issuance:  May  22, 1989 

Effective  date:  May  22. 1989 

Amendment  No.:  28  for  Byron  and  17 
for  Braidwood 

Facility  Operating  License  Noa.  NPF- 
37.  NPF-ee,  NPF-72  and  NPF-TT.  The 
amendment  revised  the  Technical 
Specification 

Dote  of  initial  notice  in  Fadecal 
Register  April  19. 1980  (54  FR 1S624). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  22. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron  Station.  Rockford 
Public  Library.  215  N.  Wyman  Street, 
Rockford.  Illinois  61101:  for  Braidwood 
Station,  the  Wilmington  Township 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

Coaunoowealth  Edison  Company, 
Docket  Nos.  SO-295  and  S&-3e4.  Zion 
Nuclear  Power  Station,  Unit  No*.  1  and 
2,  Lake  County.  Illinois 

Date  of  application  for  amendments: 
March  25. 1985,  supplemented  April  17, 
1989  and  May  10. 1989. 

Brief  description  of  amendments: 
These  amendments  revise  Tables  3.1-1 
and  4.1-1  of  the  Technical  Specifications 
for  Zion  units  to  address  operability  and 
surveillance  requirements  for  Reactor 
Trip  Breakers  in  accordance  with 
Generic  Letter  85-09. 

Date  of  issuance:  May  30. 1989 

Effective  date:  May  30. 1980 

Amendment  Nos.:  116. 105 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regbter  May  21, 198S  (50  FR  20973)  and 
April  28. 1969  (54  FR  18367).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  3a  1980. 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Coonactkut  Yankee  Atoosk  IViwar 
Company,  Docket  No.  5»-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Date  of  application  for  amendmenL 
April  28. 1986.  supplemented  May  3a 
1980. 

Brief  description  of  amendmenL  The 
amendment  adds  a  new  Technical 
Specification  (TS)  section  on  Reactor 
Coolant  System  Leakage  Detection 


Systems.  This  TS  will  provide  limiting 
oonditioas  of  operation  and  sarveillance 
requirements  for  the  Reactor  Coolant 
System  Leakage  Detection  System*. 
With  the  Issuance  of  the  Technical 
Specification.  Systematic  Evaluation 
Program  (SEPl  Topic  V-5.  "Reactor 
Coolant  Pressure  BomulaTy  Leakage 
Detection"  is  considered  dosed. 

Date  of  Issuance:  May  31, 1969 

Effective  date:  May  31, 1989 

Amendment  No.:  116 

Facility  Operating  License  Mo.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1986  [51  FR  18681).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31. 196a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Consolidated  Ediano  Casapany  of  New 
York,  DoCkat  No.  50-M7,  Indian  Point 
Nvclaar  GeMiating  Unit  No.  X, 
Wastckester  County.  Naw  Yock 

Date  of  application  for  amendment 
September  30. 1988,  as  supplemented 
December  30, 1988.  January  20, 1989, 
February  7. 1989,  March  3. 1989,  and 
April  14, 1980. 

Brief  description  of  amendment  TIm 
amendment  revises  die  Indian  Point 
Unit  2  Technical  Specifk:ations  to  allow 
a  fuel  design  transition  to  Westinghouse 
15x15  Optimized  Fuel  Assemblies  fuel. 

Date  ofiaauance:  May  IB,  1980 

Effective  date:  May  la  1989 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
SpcdficatiotM. 

Date  of  initial  notice  in  Federal 
Registar  February  8, 1960  (54  FR  6187). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1980 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue.  White  Plains,  New 
York  loeia 

NRC  Project  Director  Robert  A. 
Capra 

Consumers  Power  Company,  Dodiet  No. 
50-255.  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
November  21, 1965 

Brief  description  of  amendment  This 
amendment  revises  the  TSs  to  require 
specific  alternate  shutdown  system 
equipment  and  instrumentation  to  be 


operable  «daenever  the  reactor  coolant 
teoiperatiire  la  at  or  above  325*  F  and 
imposes  periodic  surveillance 
requirements  to  demonstrate  operability 
of  the  system.  The  changes  add 
Spedfkation  3.2S.  indading  Table  3.25.1 
and  Spedficatioo  4.2a  indodiog  Table 
4.20.1.  Other  requests  related  to  the 
emergency  lighting  facility  are  denied. 

Date  of  issuance:  May  19, 1989 

Effective  date:  May  19, 1980 

Amendment  Noj  122 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15826). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Consumers  Povrer  Company,  Docket  No. 
50-255.  Palisades  Plant  Van  Buren 
County,  Michigan 

Date  of  application  for  amendmenL 
March  m  1967 

Brief  description  of  amendment  Thlt 
amendment  revises  the  Technical 
Spedfications  to  darify  the  sampling 
requirements  for  service  water 
discharge,  deletes  the  surveillance 
requirement  for  testing  the  Hi  Range 
NoMe  Case  Monitor  high  alarm 
annundator,  and  makes  editorial 
corrections  to  the  Radiological  Effluent 
Technical  Spedfications  implemented 
by  Amendment  No.  85  to  the  Provisional 
Operating  License. 

Date  of  issuance:  May  30, 1989 

Effective  date:  May  30, 1989 

Amendment  No.:  123 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15826). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland.  Michigan  49423. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment 
February  25. 1987 

Brief  description  of  amendmenL  TTiis 
amendment  revises  the  Technical 
Specifications  to  account  for 
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modifications  made  to  the  recirculation 
actuation  system  (RAS).  Those 
modifications  altered  the  RAS  from  a 
two-out-of-four  logic  to  a  one-out-of- 
two-taken-twice  logic.  This  amendment 
also  includes  an  editorial  correction 
related  to  a  change  previously  approved 
by  Amendment  31. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31. 1989 

Amendment  No~  \2A 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  8, 1987  (52  FR  11357).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 

Consumers  Power  Company,  Docket  Na 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment 
March  14, 1983,  supplemented  by  letters 
dated  May  13, 1985  and  February  2, 
198a 

Brief  description  of  amendment  This 
amendment  revises  the  Appendix  A  TSs 
relating  to  peridoic  testing  of  the  station 
batteries,  llie  proposed  changes  would 
add  specifications  4.7.2.C  and  4.7.2.d. 
Additionally,  a  change  was  made  to  the 
Basis  to  identify  the  purpose  of  the 
battery  surveillance  requirements,  and  a 
sentence  was  rearranged  to  improve 
clarity. 

Date  of  issuance:  May  31. 1989 

Effective  date:  May  31, 1989 

Amendment  No.:  125 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  August  23. 1983  (48  FR  38399). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  49423. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
March  la  1989 

Brief  description  of  amendment  This 
amendment  revises  'TS  Section  4.3.8.2c 
to  allow  a  one-time  extension  to  the 
disassembly  and  inspection  interval  for 
the  turbine  overspeed  protection  system 
valves,  spedfically,  the  turbine  control 


valves,  high  pressure  turbine  stop 
valves,  low  pressure  turbine  intercept 
valves,  and  low  pressure  turbine  stop 
valves,  until  the  first  refueling  outage, 
currently  scheduled  to  begin  in 
September  1989.  These  tests  would  have 
become  overdue  after  May  20. 1989. 

Date  of  issuance:  May  19. 1989 

Effective  date:  May  19. 1988 

Amendment  No.:  33 

Facility  Operating  License  No.  NPP- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  April  S,  1989  (54  FR  13763).  llie 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  19. 1989. 

No  significant  hazards  consideration 
comments  received:  No.  ^ 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  Na  50- 
341,  Fernii-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
April  21, 1989 

Brief  description  of  amendment  This 
amendment  revised  the  TSs  to  refled  a 
design  modification  to  the  Reactor 
Building's  railroad  bay  air  lock  doers. 
The  modifications  to  the  doors  are  a 
result  of  the  licensee  discovering  the  air 
supply  to  the  inflatable  seals  on  the 
doors  was  not  safety  related. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31, 1989 

Amendment  No.:  34 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1989  (54  FR  18382). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Duke  Power  Company,  et  aL.  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
April  a  1989,  as  supplemented  April  21. 
1989. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  identify  special  Rod 
Cluster  Control  Assemblies  which  will 
be  inserted  in  the  Unit  2  core  prior  to 
Cycle  3  operation. 

Date  of  issuance:  May  23, 1989 


Effective  date:  May  23, 1989 

Amendment  Nos.:  64  and  58 

Facility  (grating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15827). 
Because  the  April  21, 1989,  submittal 
clarified  certain  aspects  of  the  original 
request,  the  substance  of  the  changes 
noticed  in  the  Federal  Register  and  the 
proposed  no  significant  hazards 
consideration  determination  were  not 
affected.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  23, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill  South  Carolina 
29730. 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Cataivba 
Nudear  Station,  Units  1  and  2,  Yock 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  29, 1988 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  Tables  4.3-8  and  4.3-9  by 
adding  a  footnote  regarding  the  location 
of  the  alarm  annunciators  for  radiation 
monitors  EMF-57  and  EMF-58  and 
correct  a  reference  in  Table  4.11.1  to 
EMF-58  which  should  be  EMF-57. 

Date  of  issuance:  May  2a  1989 

Effective  date:  May  2a  1989 

Amendment  Nos.:  65  and  59 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  December  14, 1968  (53  FR 
50325).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  2a  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklanborg 
County,  North  Carolina 

Dote  of  application  for  amendments: 
March  16, 1987,  as  supplemented  April 
24,1987 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  (TS)  regarding  functional 
testing  of  fuses  and  relocated  the 
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method  of  testing  low  voltage  circuit 
breakers  from  the  surveillance 
requirement  section  to  the  TS  Bases. 

Date  of  issuance:  May  25, 1989 

Effective  date:  May  25, 1989 

Amendment  Nos.:  96  and  78 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specincations. 

Dote  of  initio!  notice  in  Fadarel 
Register  March  8, 1989  (54  FR  99l'6).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  25, 1989. 

No  significant  hazards  considemtion 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duquesne  Light  Company,  Docket  Nos. 
59-S34  and  S(M12.  Beaver  VaHey  Power 
Station.  Unit  Nos.  1  and  2,  Shippingpoit, 
PenBsyivania 

Date  of  application  for  amendments: 
January  5, 1989 

Brief  description  <rf  amendments:  The 
ameodments  revise  Spedficatioo  3/ 
4.1.3.1  regarding  movable  control 
asaemblJMes  limiting  condition  for 
operation  to:  (1)  permit  continued 
operation  if  one  or  more  control  rods  are 
inoperable  but  trippable,  and  (2)  make 
several  administrative  changes  or 
corrections. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  3t  1989 

Amendment  Noj  141  for  Unit  1;  17  for 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
66andNPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7633). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Allquippa. 
Peimsylvania  15001. 

Flotida  Power  Coiporatioo,  at  «L, 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant  Citrus 
County,  Florida 

Date  of  appJicotHms  for  amendment 
March  31, 1983.  as  suppleoiented  June 
22. 1983.  and  December  31, 1984.  as 
superseded  April  25, 1968  and  revised 
November  28, 1966. 

Brief  description  of  amendment:  This 
amendment  removes  Table  3.6.1, 
Containment  Isolation  Valves,  from  the 
TS  and  rekwates  it  to  the  PSAR. 
References  to  Table  3.6.1  in  other  TS  are 


also  removed.  In  addition,  the 
amendment  clanfies  the  requirement  for 
stroke  retest  of  valves  following 
maintenance  and  adds  surveillances 
which  ensure  that  (he  isolation  time  of 
each  power-operated  valve  is  within  its 
approved  limits  and  that  all  purge 
isolation  valves  are  verified  shut  at  least 
once  every  31  days  when  in  Modes  1.  2. 
3.  or  4. 

Date  of  issuance:  May  22. 1989 

Effective  date:  May  22. 1989 

Amendment  No.:  114 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21. 1983  (48  FR 
56504).  and  November  30, 1988  (53  FR 
48330).  The  November  28, 1988  letter 
provided  clarifying  information  which 
did  not  alter  the  stafTs  initial 
determination  of  no  signiHcant  hazards 
considerations.  The  Commission's 
related  evaluation  of  the  amendment  it 
contained  in  a  Safety  Evaluation  dated 
May  22. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue.  Crystal  River. 
Florida  32629 

Florida  Po%ver  Corporatfoa,  et  aU 
Docket  No.  SO-SOZ,  Crystal  Mver  Unit 
No.  S  Nuclear  Generatiag  Plant,  CHnit 
County.  Florida 

Date  of  application  for  amendment 
June  22, 1083.  as  superseded  April  25. 
1988  and  clarified  March  31. 1989 

Brief  description  of  amendment  The 
amendment  adds  operability.  action  and 
surveillance  requirements  for  the 
chlorine  and  sulfur  dioxide  toxic  gas 
detection  systems. 

Date  of  issuance:  May  3a  1989 

Effective  dote:  May  30. 1989 

Amendment  No.:  115 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7. 1988  (53  FR 
34604).  The  March  31. 1989  letter 
provided  clarifying  information  which 
did  not  change  the  staffs  proposed  no 
significant  hazards  consideration 
di^enntnatioa.  The  Commission's 
related  evaluation  of  the  anendaent  is 
contained  in  a  Safety  Evaluation  dated 
May  30, 1989. 

No  significant  hazards  ooasidendioa 
comments  receiwed:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue.  Oystal  Rhrer. 
Florida  32628 


Floiida  Power  Corporation,  et  al., 
Docket  No.  58-302,  Crystal  River  UnU 
No.  S  Nuclear  Generating  Ptaid.  Gtms 
County.  Flocida 

Date  of  application  for  omendmenL 
March  31, 1983.  as  supplemented  June 
22.1983. 

Brief  description  of  amendment  This 
amendment  provides  TS  for  a  reactor 
building  high  radiation  monitor,  a 
reactor  building  wide-range  pressure 
monitor,  and  a  reactor  building  flood 
level  monitor.  These  changes  are  made 
In  response  to  NUREG-0737,  Item 
ILF.1.1. 

Date  of  issuance:  May  30. 1989 

Effective  date:  May  30. 1969 

Amendment  No-  116 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Kagiater  December  21. 1963  (46  FR 
54504).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  aa  1969. 

No  significant  hazards  consideration 
comments  received:  No. 

Lwxil  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
666  N.W.  First  Avenue,  Crystal  River. 
Florida  32629 

Flocida  Power  Corporaiion,  et  aL, 
Docket  Na  50-302,  Crystal  River  Unit 
No.  S  Nudaar  Generating  Plant.  CUius 
County,  flocida 

Date  of  application  for  amendment 
February  16. 1984 

Brief  description  of  amendment  Tliis 
amendment  provides  additional 
requirements  for  decay  heat  removal 
redundancy  in  the  Crystal  River  3  TS. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31, 1989 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR- 
72.  Amendnient  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25. 1984  (49  FR  17850). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida  32620 
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Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dahoo, 
Georgia,  Docket  No.  50-321,  Edwin  L 
Hatch  Nuclear  Plant.  Unit  1.  A[q>lmg 
County.  Georgia 

Date  of  application  for  amendment 
May  4. 1964.  as  amended  September  12, 
1064,  August  19, 1987  and  May  16, 1989. 

Brief  description  of  amendment-  The 
amendment  modified  the  Technical 
Specifications  to  change  the  definition 
of  Operable. 

Date  of  issuance:  May  25. 1989 

Effective  date:  May  25, 1989 

Amendment  No.:  162 

Facility  Operating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Faderal 
Register  October  7. 1967  (52  FR  37545). 
Because  the  May  16. 1989  submittal 
clariHed  certain  aspects  of  the  original 
request,  the  substance  of  the  changes 
noticed  in  the  Federal  Register  and  the 
proposed  no  significant  hazards 
determination  were  not  affected.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  PubUc  Library. 
301  City  Hall  Drive,  Baxley.  Georgia 
31513. 

GPU  Nuclear  CorporatMMi.  et  aL.  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
March  17. 1987 

Brief  description  of  amendment  The 
amendment  revises  Section  3.3,  Reactor 
Coolant  of  the  Appendix  A  Technical 
Specifications  regarding  the 
requirements  of  Generic  Letter  84-11. 
Specifically,  the  amendment  limits  the 
reactor  coolant  leakage  system  to  a  2 
gpm  increase  in  unidentified  leakage 
rate  within  any  24  hour  period  while 
operating  at  steady  state  power. 

Date  of  Issuance:  May  23, 1989 

Effective  date:  May  23. 1989 

Amendment  No.:  133 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  20, 1987  (52  FR  18980).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1969. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 


Reference  Department  101  Washington 
Street  Toms  River.  New  Jersey  08753. 

Indiana  Michigan  Power  Company, 
Dockets  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant  Units  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
May  28. 1987 

Brief  description  of  amendments:  The 
amendments  will  modify  the  Engineered 
Safeguards  Features  (ESF)  and  Storage 
Pool  Ventilation  System  Technical 
Specifications  (3/4.7.6.1  and  3/4.9.12. 
respectively).  The  proposed 
amendments  will  update  the  licensee's 
ventilation  system  testing  standards  and 
clarify  several  aspects  of  system 
operation.  In  addition,  the  amendment 
would  also  make  several  editorial  and 
typographical  changes. 

Date  of  issuance:  May  19. 1980 

Effective  date:  May  19, 1989 
Amendments  Nos.:  124.  Ill 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15. 1987  (52  FR  26588).  The 
Conmussion's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  19. 1960. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street  St 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
DockeU  Nos.  50-315  and  50-SlS,  Donald 
C.  Cook  Nuclear  Plant  Units  Nos.  1  and 
2,  Berrien  County,  Midiigan 

Date  of  application  for  amendments: 
January  16, 1987  and  supplemented  on 
June  25,  September  28,  and  November 
25, 1987,  October  31. 1988.  and  January 
24.  March  23,  and  April  6. 1989. 

Brief  description  of  amendments: 
Letters  from  Indiana  Michigan  Power 
Company  (the  licensee)  dated 
September  26, 1964  and  April  24. 1985 
for  the  D.  C.  Cook  Nuclear  Power  Plant 
Units  1  &  2  established  initial 
groundwork  addressing  concerns 
regarding  diesel  generator  reliability  in 
Generic  Letter  84-15.  In  a  letter  dated 
January  16, 1987.  the  licensee  submitted 
a  Technical  Specifications  (TSs)  change 
request  attempting  to  more  closely 
reflect  the  Standard  Technical 
^>ecifications  (STS)  enclosed  in  Generic 
Letter  84-15.  Additional  information  and 
improved  TSs  are  included  in  letters 
dated  June  25,  and  September  28, 1987. 
A  letter  da  ted  November  25. 1987, 
requests  TS  changes  to  two  specific 
portions  of  the  original  submittal 
concerning  diesel  generator  fuel  oil 


surveillance  testing  and  the  ten  year 
diesel  generator  fuel  oil  storage  tank 
cleaning.  Additional  information  on  the 
ten  year  diesel  generator  fuel  storage 
tank  cleaning  is  contained  in  a  letter 
dated  January  24. 1989.  The  portions  of 
the  TSfl  submittal  dated  January  16, 
1987,  concerning  Simula  ted  load  testing 
of  the  station  batteries  and  N-train 
batteries  were  resubmitted  in  a  letter 
dated  April  29. 1968,  to  ensure  timely 
compliance  with  an  INPO  commitment 
and  to  reduce  outage  time  and  were 
issued  as  Amendment  Nos.  123  and  110 
to  Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  respectively.  A  letter 
dated  March  23, 1989,  provides  clarified 
and  corrected  TS  pages  for  the  10-year 
tank  cleaning  and  inspection  portion. 
The  licensee  provided  corrected  TSs 
covering  diesel  generator  surveillance 
testing  in  a  letter  dated  April  6.  lyea 

Date  of  issuance-  May  31. 1969 

Effective  date:  May  31. 1980 

Amendments  Nos.:  125  and  112 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initio]  notice  in  Faderal 
RegMer  February  26. 1967  (52  FR  5857). 
July  29. 1967  (52  FR  28380)  and 
December  3a  1967  (52  FR  49227).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluaticm  dated  May  31. 1969. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street  St 
Joseph.  Michigan  49085. 

Iowa  Electric  Lig^t  and  Power  Company. 
Docket  No.  50-331.  Du&ne  Amokl 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
October  13. 1986 

Brief  description  of  amendment  The 
amendment  revised  the  Duane  Arnold 
Energy  Center  Teclinical  Specifications 
to  conform  to  the  Standard  Technical 
Specifications  for  Boiling  Water 
Reactors  and  to  the  ASME  Boiler  and 
Pressure  Vessel  Code  requirements  for 
Inservice  Testing  of  puiTips  and  valves. 
The  surveillance  intervals  for  certain 
pumps  and  valves  were  revised  to 
reflect  the  use  of  the  1980  Edition 
(Winter  1981  Addendum)  as  required  by 
10CFR50.55a(g)(4)(ii). 

Date  of  issuance:  June  1. 1966 

Effective  date:  June  1. 1989 

Amendment  No-- 180 

Facility  Operating  License  No.  DFR- 
4S.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1989  (54  FR  13966).  The 
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Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  Fl^t  Street.  S.  E..  Cedar  Rapids, 
Iowa  52401. 

Nebraska  Public  Power  District.  Docket 
Na  50-298,  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request-  January 
27,1989 

Brief  description  of  amendment-  The 
amendment  changed  the  Technical 
Specifications  to  specify  revised 
Limiting  Conditions  for  Operation  and 
Surveillance  requirements  for  the  250 
Volt  DC  batteries  and  battery  chargers. 

Date  of  issuance:  May  24, 1989 

Effective  date:  May  24, 1989 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  PR  15830). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  24, 1989. 

No  siginificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Pubhc  Library,  118 
15th  Street.  Auburn,  Nebraska  68305 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
January  13, 1989 

Brief  description  of  amendment:  This 
amendment  revises  Sections  3.1.4  and 
4.1.4  Core  Spray  System;  Section  3.3.7, 
Containment  Spray:  and  the  associated 
Bases  for  Sections  3.1.4, 4.1.4,  and  3.3.7. 
In  addition,  the  proposed  amendment 
provides  new  limiting  conditions  for 
operation  for  the  Core  Spray  system  in 
the  cold  shutdown  and  refueling 
conditions  and  with  the  suppression 
pool  inoperable. 

Date  of  issuance:  May  16, 1989 

Effective  date:  May  16. 1989 

Amendment  No.:  105 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1989  (54  FR  8030). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1989 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfleld  Library,  State 
University  of  New  York.  Oswego.  New 
York  13128. 

NRC  Project  Director  Robert  A. 
Capra 

Northeest  Nuclear  Energy  Company,  et 
•L,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  S,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
March  14. 1989 

Brief  description  of  amendment-  The 
amendment  changes  the  Technical 
Specifications  (TS)  as  follows:  (1)  TS 
4.3.4.2.  'Turbine  Overspeed  Protection." 
is  deleted  and  replaced  with  a  reference 
to  the  requirements  of  the  'Turbine 
Overspeed  Protection  Maintenance  and 
Testing  Program,"  and  (2)  TS  6.5.1.6. 
"Responsibilities,"  is  supplemented  by 
adding  item  (j)  which  requires  that  the 
Plant  Operations  Review  Committee 
(PORC)  provide  for  "Review  of  Unit 
Turbine  Overspeed  Protection 
Maintenance  and  Testing  Program  and 
revisions  thereto."  In  addition,  a 
footnote  is  added  to  the  applicability  for 
TS  3.3.4  to  state  that  the  Turbine 
Overspeed  Protection  System  need  not 
be  operable  "...  in  MODE  2  and  3  with 
all  main  steam  line  isolation  valves  and 
associated  bypass  valves  in  the  closed 
position  and  all  other  steam  fiow  paths 
to  the  turbine  isolated." 

Date  of  issuance:  May  23, 1989 

Effective  date:  May  23, 1989 

Amendment  No.:  34 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15832). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-423.  Millstone  Nuclear 
Power  Station.  Unit  No.  3,  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
March  10, 1989 

Brief  description  of  amendment:  The 
amendment  changes  Facility  Operating 
License  No.  NPF-49,  Paragraph  I.A.,  to 
delete  the  City  of  Burlington,  Vermont, 
as  a  licensee  for  Millstone  Unit  3. 

Date  of  issuance:  May  25. 1989 

Effective  date:  May  25, 1989 

Amendment  No.:  35 


Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  paragraph  l.A 
of  the  Facility  Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  April  19. 1989  (54  FR  15831). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northern  States  Power  Company. 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  13. 1984  as  supplemented  by 
letters  dated  August  17. 1984;  August  30 
and  November  27, 1985;  February  19. 
1987;  June  6  and  July  5, 1988. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  add  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  installed 
control  room  habitability  equipment  in 
accordance  with  the  provisions  of  TMI 
Action  Plan  Item  III.D.3.4  (NUREG-0737). 

Date  of  issuance:  May  30,.  1989 

Effective  date:  May  30, 1989 

Amendment  No.:  65 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23. 1984  (49  FR  21833]  and 
September  28, 1984  (49  FR  38404).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  19, 1988,  as  supplemented  by 
letter  dated  March  23, 1989  (Reference 
LAR  88-10) 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  add  operability  and 
surveillance  requirements  for  the 
Undervoltage  Trip  and  Shunt  Trip 
Attachments  for  compliance  with  the 
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guidance  contained  in  Generic  Letter  65- 
09. 
Date  of  issuance:  May  23. 1968. 

Effective  date:  May  23, 1989. 

Amendment  Nos.:  38  and  37. 

Facility  Operating  License  Nos.  DPR- 
80  andDPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19. 1989  (54  FR  15833). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  23. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387 
Susquehanna  Steam  Electric  Station, 
Unit  1.  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment 
February  24, 1989 

Brief  description  of  amendment  This 
amendment  revised  the  Technical 
Specifications  supporting  modifications 
to  ehminate  the  steam  condensing  of  the 
residual  heat  removal  system  operation. 

Date  of  issuance:  May  22. 1969 

Effective  date:  As  of  the  date  of 
issuance,  to  be  Implemented  prior  to 
startup,  following  the  Unit  1  fourth 
refueling  and  inspection  outage, 
expected  to  occur  on  June  2, 1989. 

Amendment  No.:  91 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15834). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  22. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
No.  50-352.  Limerick  Generating  Station, 
Unit  1.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
August  19, 1986 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  to  change  the  reporting 
requirements  for  iodine  spiidng  &om  a 
short  term  to  an  item  to  be  included  in 
the  Annual  Report  The  amendment  also 
eliminates  the  existing  requirement  to 
shut  down  a  plant  if  coolant  iodine 


activity  limits  are  exceeded  iot  800 
hours  in  a  12  month  period. 

Date  of  issuance:  May  19, 1980 

Effective  date:  May  19, 1969 

Amendment  No.:  20 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12. 1987  (52  FR  7691). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  19. 1980. 

No  significant  hazards  consideration 
comments  received:  Yes,  however,  the 
requests  for  hearing  were  considered  by 
an  Atomic  Safety  and  Licensing  Board 
and  the  amendment  proceeding 
terminated  on  May  5, 1988.  LBP-88-12.  27 
NRC  495(1988).  aff'd.  ALAB-897.  28  NRC 
33(1988). 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-352.  Limerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
January  23. 1989 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  permit  use  of  filters 
with  an  increased  pore  size  when 
periodically  testing  the  amount  of 
particulate  contamination  in  the  diesel 
generator  fiiel  oil. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31. 1989 

Amendment  No.:  21 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7641). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  Pcrmsylvania 
19464. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
October  17, 1986 

Brief  description  of  amendments: 
These  amendments  revised  the 
Environmental  Technical  Specifications 


and  Bases  contained  in  Appendix  B  to 
the  Operating  Licenses  No*.  DPRr44  and 
DPR-56  to  reflect  the  issuance  by  the 
Conmionwealth  of  Pennsylvania  of 

National  Pollution  Discharge 
Elimination  System  (NTOES)  Permit  PA- 
0009733  on  September  27. 1985. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31. 1989 

Amendments  Nosj  146  and  148 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  27, 1980  (54  FR  18179). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  the 
Commission's  letter  dated  May  31, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  Stale  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisbuig, 
Pennsylvania  17126. 

Portland  General  Electric  Company. 
Docket  No.  50-344,  Trojan  Nuclear  Plant. 
Columbia  County,  Oregon 

Date  of  application  for  amendment 
September  30, 1988,  as  supplemented 
November  16, 1987  and  April  14. 1988 

Brief  description  of  amendment  The 
amendment  revises  "Technical 
Specifications  3/4.3.3.6  and  3/4.7.6.1, 
"Chlorine  Detection  Systems,"  and 
"Control  Room  Emergency  Ventilation 
System,"  respectively,  concerning 
control  room  habiability. 

Date  of  issuance:  May  15. 1989 

Effective  date:  May  15, 1989 

Amendment  No.:  152 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  6, 1987  (52  FR  16951).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15, 1989. 

No  Significant  hazards  consideration 
comments  recieved:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.  W.  Harrison  St.,  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 

Portland  General  Electric  Company  et 
al..  Docket  No.  50-344.  Trojan  Nudear 
Plant.  Columbia  County.  Oregon 

Date  of  amendment  request 
November  20, 1987,  as  supplemented 
May  27  and  August  12, 1988. 

Description  of  amendment  request 
The  amendment  permits  the  use  of 
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upgraded  fuel  assemblies  which 
incorporate  features  of  Westinghouse 
Vantage  S  fuel  assemblies,  and  allows 
extended  fuel  brunup  and  higher  nuclear 
peaking  factors. 

Date  of  issuance:  May  24, 1969 

Effective  date:  May  24, 1989 

Amendment  No.:  153 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1988  (53  FR  5495). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library.  731  S.W.  Harrison  Street. 
Portland.  Oregon  97207. 

NRC  Project  Director:  George  W. 
Knighton 

Power  Authority  of  die  Slate  of  New 
York,  Docket  No.  SO-333,  James  A. 
FitsPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  16, 1989 

Brief  description  of  amendment  The 
amendment  reduces  the  allowable 
outage  times  for  the  Main  Control  Room 
Emergency  Ventilation  System  to  14 
days  with  one  filter  train  inoperable  and 
three  days  with  both  trains  inoperable. 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31, 1989 

Amendment  No.:  129 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
RagUtar  April  27, 1989  (54  FR  18182). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego.  Oswego, 
New  York. 

NRC  Project  Director  Robert  A. 
Capra 

Power  Authority  of  the  State  of  New 
York.  Docket  Na  50-333.  James  A. 
FltxPalilck  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
December  6, 1984.  as  supplemented  and 
superseded  (in  part)  by  letters  dated 
October  18, 1985  and  October  20, 1986. 

Brief  description  of  amendment:  The 
amendment  incorporates  changes  in 
response  to  the  acceptance  criteria  and 
guidance  of  Generic  Letters  63-02  and 


83-38.  "NUREG-0737  Technical  .. 

Specincations."  The  following  items  are 
addressed  by  this  amendments:  Limit 
Overtime  (I.A.1.3),  Radiation  Signal  on 
Purge  Valves  (II.E.4.2.7):^  RCIC  Restart 
and  RCIC  Suction  (II.K.3.13  and 
II.K.3.22).  Penetrations  (ILE.4.1).  Report 
Safety  and  Relief  Valve  Failures  and 
Challenges  (II.K.3.3).  Post  Accident 
Samplii^  (ILB.3).  Noble  Gas  Effluent 
Monitors  (ILF.l.l).  Sampling  and 
Analysis  of  Plant  Effluents  (n.F.1.2). 
Containment  High-Range  Monitor 
(II.F.1.3).  Containment  Pressure  Monitor 
(II.F.1.4).  Containment  Water  Level 
Monitor  (IIJ.LS),  and  Containment 
Hydrogen  Monitor  (n.F.l.e). 

Date  of  issuance:  May  31, 1989 

Effective  date:  May  31. 1989 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Speciflcation. 

Date  of  initial  notice  in  Federal 
Register  November  19. 1987  (51  FR 
41866).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

NRC  Project  Director  Robert  A. 
Capra 

Po%ver  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FltsPatridc  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment' 
April  la  1986  and  supplemented  August 
5.1988 

Brief  description  of  amendment  The 
amendment  deletes  the  requirement  to 
disconnect  an  emergency  bus  from  its 
normal  power  source  and  connect  it  to 
its  reserve  power  source  when  the 
associated  Emergency  Diesel  Generator 
system  is  inoperable. 

Date  of  issuance:  June  1, 1988 
Effective  date:  June  1, 1988 

Amendment  No.:  131 

Facility  Operating  License  No.  DPR- 
59-  Amendment  revised  the  Technical 
SpecificatioiL 

Date  of  initial  notice  in  Federal 
Register  September  24, 1986  (51  FR 
33957).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  If  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 


University  College  of  Oswego,  Oswego. 
New  York. 

NRC  Project  Director  Robert  A. 
Capra 

Public  Service  Electric  ft  Gas  Company. 
Docket  Nos.  50-272  and  50-311.  Salem 
Generating  Station.  Unit  Nos.  1  and  2, 
Salem  County.  New  Jersey 

Date  of  application  for  amehdments: 
October  17, 1985  and  supplemented 
December  IB,  1986 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
SpeciHcations  pertaining  to  the  reactor 
trip  system  instrumentation  and 
surveillance. 

Date  of  issuance:  May  31. 1989 

Effective  date:  Units  1  and  2,  effective 
as  of  the  date  of  issuance  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  Nos.:  97  and  74 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  12. 1986  (51  FR  5277) 
and  April  27, 1989  (54  FR  28183).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  31. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244,  R.  E.  Cinna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
February  24, 1989. 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  rod  insertion  limits  for  the  Cycle  19 
fuel  reload  to  ensure  that  all  criteria  for 
the  reload  are  met.  Since  the  change  is 
not  applicable  to  future  cycles,  it  is 
presented  as  a  change  with  a  limited 
period  of  applicability. 

Date  of  issuance:  May  22, 1989 

Effective  date:  Date  of  issuance. 

Amendment  No.:  36 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19. 1989  (54  FR  15837). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Siafety 
Evaluation.dated  May  22. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room    ■     - 
location:  Rochester  Public  Library.  115 
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South  Avenue,  Rochester,  New  York 
14610. 

Sacramento  Municipal  Utility  District, 
Docket  Na  50-312.  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County. 
California 

Date  of  application  for  amendment 
October  14, 1985  as  supplemented 
February  13. 1986 

Brief  description  of  amendment  The 
amendment  approved  use  of  the 
Babcock  and  Wilcox  Integrated  Reactor 
Vessel  Material  Surveillance  Program, 
withdrew  the  Exemption  to  Appendix  H 
of  10  CFR  Part  50  granted  January  10. 
1983,  and  deleted  all  references  to 
current  reactor  vessel  material 
surveillance  requirements. 

Date  of  issuance:  May  16, 1989 

Effective  date:  May  16, 1989 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  License  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8. 1986  (51  FR  36103). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7340  24th  Street  Bypass. 
Sacramento.  California  95822. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment 
October  7, 1988,  as  supplemented 
November  18, 1988,  and  March  27, 1989. 

Brief  description  of  amendment  The 
amendment  clarifies  the  operational 
mode  applicability  of  TS  3.4  and  the 
definition  of  auxiliary  feedwater  (AFW) 
train,  revises  the  surveillance 
requirements  and  frequency  of  verifying 
the  AFW  System  flow  path,  and  revises 
the  surveillance  requirement  for  AFW 
pump  testing. 

Date  of  issuance:  May  23, 1989 

Effective  date:  May  23, 1989 

Amendment  No.:  105 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Feiieral 
Register  April  19, 1989  (54  FR  15837). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 


Library,  7340  24th  Street  Bypass, 
Sacramento,  California  95822. 

Sacramento  Municipal  Utility  District. 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Staticm,  Sacramento  County, 
California 

Dote  of  application  for  amendment 
March  19, 1985,  as  supplemented  by 
letters  dated  June  17  and  November  25, 
1985 

Brief  description  of  amendment  This 
amendment  revised  "Technical 
Specification  4.17,  "Steam  Generators," 
to  provide  for  a  more  extensive 
inspection  of  steam  generator  tubes  by 
defining  special  tube  areas  to  complete 
100%  inspection  where  degradation  is 
expected.  Normal  random  sampling 
inspection  of  tubes  will  be  done  on  other 
areas  of  the  steam  generator.  This 
amendment  also  incorporated 
miscellaneous  changes  to  paragraph 
numbers,  section  titles,  and  phrases  for 
consistency. 

in  addition,  this  amendment  revised 
the  reporting  requirements  for  the 
inspection  results  to  make  the  reporting 
requirements  consistent  with  10  CFR 
50.72(b)(2)  and  extended  the  deadline 
for  reports  on  tube  plugging  to  30  days 
following  each  inservice  inspection. 

Date  of  issuance:  May  23, 1989 

Effective  date:  May  23, 1989 

Amendment  No.:  106 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  18. 1986  (51  FR  22242).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7340  24th  Street  Bypass, 
Sacramento,  California  95822. 

South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395,  Virgil  C  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County.  South  Carolina 

Date  of  application  for  amendment 
June  10, 1985,  as  supplemented 
December  6, 1985  and  May  16,  July  14, 
July  28,  and  November  18, 1988  and 
April  5, 1989. 

Brief  description  of  amendment  The 
amendment  to  Virgil  C.  Summer  Nuclear 
Station  Technical  Specifications  (TS) 
would  reduce  the  number  and  severity 
of  starts  of  the  emergency  diesel 
generators,  thereby  decreasing  engine 
wear  and  increasing  reliability,  and 
restructures  the  action  and  surveillance 
statements  for  clarity  and  usability. 


Date  of  issuance:  May  30. 1989 

Effective  date:  May  30. 1989 

Amendment  No.:  77 

Facility  Operating  License  No.  NPF- 
IZ  Amendment  revises  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Feda«l 
Register  July  17, 1985  (50  FR  29016).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Soutliern  California  Edison  Company,  et 
aU  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County. 
California 

Date  of  application  for  amendments: 
August  26, 1986,  as  supplemented 
November  21. 1986  and  February  1, 1988 

Brief  description  of  amendments:  The 
amendments  add  license  conditions 
which  require  implementation  of  an 
integrated  implementation  schedule 
program  plan  for  scheduling  all  capital 
modifications. 

Date  of  issuance:  May  15, 1989 

Effective  date:  May  15, 1989 

Amendment  Nos.:  72  and  60 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  changed 
the  licenses. 

Date  of  initial  notice  in  Federal 
Register  April  22, 1987  (52  FR  13349). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  15. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California.  P.O.  Box  19557,  Irvine, 
California  92713. 

Southern  California  Edison  Company,  et 
■I.,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
April  26,  October  11  and  October  24, 
1988,  as  supplemented  March  20. 1989. 

Brief  description  of  amendments:  The 
amendments  revise  the  following 
Technical  Specifications  to  increase  the 
interval  for  the  18  month  surveillance 
tests  to  at  least  once  per  refueling 
interval,  which  is  defined  as  24  months: 
3/4.1.2.2,  "Boration  Systems,  Flow 
Paths-Operating."  3/4.1.3.4,  "CEA  Drop 
Time,"  3/4.5.1,  "Safety  Injection  Tanks." 
3/4.5i  "ECCS  Subsystems  -  T^ 
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Greater  Than  or  Equal  to  350*  F."  3/ 
4.6.2.1.  "Containment  Spray  System."  3/ 
4.6.2.3,  "Containment  Cooling  System," 
3/4.6.3.  "Containment  Isolation  Valves." 
and  3/4.6.4.2,  "Electric  Hydrogen 
Recombiners." 

Dale  of  issuance:  May  31, 1989 

Effective  date:  May  31, 1989 

Amendment  Nos.:  73.  61 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-J5:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  8, 1989  (54  FR  9929-30 
and  54  FR  9932-33)  and  March  22. 1989 
(54  FR  11842).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  31, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Locai  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713. 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-529,  50-280  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  S, 
Limestone  County,  Alabama 

.    Brief  description  of  amendments:  The 
proposed  change  adds  requirements 
1.0.MM.6  per  guidance  of  Generic  Letter 
88-01. 

Date  of  issuance:  May  19. 1980 

Effective  date:  May  19, 1989 

Amendments  Nos.:  166. 165, 137 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-S8: 
Amendments  revised  the  Technical 
Specifications. 

Ekite  of  initial  notice  in  Federal 
Register  February  1. 1989  (54  FR  5175). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated:  May  19, 1989 

No  significant  hazards  consideiaUon 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-2S9. 50-260  and  SO-298.  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  S, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
October  24, 1988  as  supplemented  by 
letter  dated  March  24, 1989.  (TS  258) 

Brief  description  of  amendments:  The 
amendments  change  the  expiration  date 
for  the  Browns  Ferry  Nuclear  Plant 
(BFN)  Operating  Licenses  DPR-33  (Unit 
1]  from  May  10,  2007  to  E>ecember  20, 

2013.  for  BFN  Operating  License  DPR-52 
(Unit  2)  from  May  la  2007  to  June  28. 

2014,  and  for  BFN  Operating  License 
DPR-08  (Unit  3)  from  July  31,  2008  to  July 
2. 2016.  The  supplemental  information 


supplied  in  the  March  24. 1989  letter  did 
not  change  the  substance  of  the  Notice 
of  Consideration  of  an  amendment 
issued  in  the  Federal  Register  on  TVA's 
application  for  extension  of  operating 
license  dates. 

Date  of  issuance:  May  19, 1989 

Effective  date:  May  19, 1989 

Amendments  Nos.:  167, 166, 138 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 
Amendments  revised  the  license  for 
each  facility. 

Date  of  initial  notice  in  Federal 
RegisteR  January  11. 1989  (54  FR  1024). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  19. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens,  Alabama  ^11. 

Tennessee  Valley  Authority,  Docket 
No*.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
January  25. 1984  (TS  52) 

Brief  description  of  amendments: 
These  amendments  modify  Section  3/ 
4.4,  Reactor  Coolant  System,  of  the 
Sequoyah  Nuclear  Mant  Units  1  and  2, 
Teclinical  Speciflcations  (TS).  The 
changes  add  limiting  conditions  for 
operation  (LCO),  action  statements  if  the 
LCO  is  not  met  and  surveillance 
requirements  for  the  reactor  coolant 
system  vents  (RCSV).  These  are  TS  3/ 
4.4.11.  A  section  on  the  RCSV  is  also 
being  added  to  the  Bases  of  the  TS. 

The  proposed  changes  on  the  RCSV 
paths  in  TVA's  application  dated 
December  9, 1985  duplicated  the 
changes  in  its  application  dated  January 
25. 1984.  This  latter  application  also 
included  proposed  TS  changes  for  the 
following  TMI  Action  Plan  monitors: 
high  range  noble  gas  effluent  monitors, 
contairmient  area  high  range  radiation 
monitors,  containment  pressure  monitor 
and  the  instrumentation  for  detection  of 
inadequate  core  cooling.  These  are  TMI 
Action  Plan  items  II.F.1.1,  IIJ='.1.3,  U.F.1.4 
and  II.F.2..  respectively.  Also  included 
were  proposed  changes  to  the 
requirements  for  diesel  generator  testing 
to  meet  the  NRC  Generic  Letter  83-30 
dated  July  25, 1983. 

For  the  high  range  noble  gas  effluent 
monitors  and  containment  area 
radiation  monitors,  the  staff  approved 
changes  to  the  TS  in  its  letter  dated 
April  28, 1988.  For  the  containment 
pressure  monitor  and  the 
instrumentation  for  detection  of 
inadequate  core  cooling,  the  staff 
approved  changes  to  the  TS  in  its  letter 


dated  September  16. 1986.  For  the  diesel 
generator  testing  requirements,  the  staff 
approved  changes  to  the  TS  in  its  letter 
dated  October  28, 1986. 

The  amendments  described  above 
complete  the  stafTs  review  of  TVA 
application  dated  January  25. 1984. 

Date  of  issuance:  June  1, 1989 

Effective  date:  June  1. 1989 

Amendment  Nos.:  116. 106 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1964  (49  FR 
38410).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Toledo  Edison  Company  and  The 
Qeveland  Electric  Illuminating  "' 

Company.  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  Na  1. 
Ottawa  County,  Ohio 

Date  of  application  for  amendment 
August  6, 1987 

Brief  description  of  amendment  TTie 
amendment  deleted  in  its  entirety  the 
Appendix  B  "Environmental  Technical 
Sf>ecifications"  and  those  portions  of 
License  Conditions  2.C.(2)  and  2.F.(1) 
which  referred  to  the  Environmental 
Technical  Specifications. 

Date  of  issuance:  May  18. 1989 

Effective  date:  May  18, 1989 

Amendment  No.:  133 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  19, 1989  (54  FR  15839). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment 
September  18, 1985  as  supplemented  by 
letters  dated  March  23  and  May  9, 1989. 

Brief  description  of  amendment  The 
amendment  revised  Section  3/4.6.1.6, 
Containment  Vessel  Structural  Integrity, 
of  the  Callaway  Technical 


Specifications.  The  amendment 
provided  both  clarification  and 
relaxation  of  some  of  the  existing 
Surveillance  Requirements  as  well  as 
adding  provisions  which  the  staff  found 
vital  for  monitoring  the  integrity  of 
prestressed  concrete  containments.  In 
addition,  modifications  were  made  to 
some  of  the  reporting  requirements  and 
action  statements  found  within  the 
Limiting  Condition  for  Operation. 

Date  of  issuance:  May  24, 1989 

Effective  date:  May  24, 1989 

Amendment  No.:  46 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4, 1985  (50  FR 
49794).  The  March  23  and  May  9. 1989 
submittals  provided  additional 
clarifying  information  and  did  not 
change  the  proposed  finding  of  the 
initial  notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  24. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Ljndell  Boulevards,  St.  Louis, 
Missouri  63130. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Suiry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
March  30, 1988 

Brief  description  of  amendments: 
These  amendments  change  TS  Section 
6.5.B.7,  "Station  Operating  Records"  by 
clarifying  the  requirement  to  retain 
photographs  of  scope  traces  of  welds 
which  are  tested  by  ultrasonic 
examination  and  photographs  of  surface 
welds  inspected  by  a  visual  or  surface 
examination  for  the  life  of  the  plant. 

Date  of  issuance:  May  18, 1989 

Effective  date:  May  18, 1989 

Amendment  Nos.:  127  and  127 

Facility  Operating  License  Nos.  DPR- 
32andDPR-37:  Amendments  revised  the 
Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17796).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 
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Virginia  Electric  and  Potver  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station.  Unit  Nos.  1  and  2,  Suny 
County,  Virginia. 

Date  of  application  for  amendments: 
February  14, 1979,  as  supplemented 
September  21. 1982,  August  30, 1985. 
April  11. 1988  and  May  12. 1989. 

Brief  description  of  amendments: 
These  amendments  remove  obsolete 
inservice  inspection  and  testing       *. 
requirements  and  replaces  them  with 
more  up-to-date  NRC-approved 
requirements  specified  in  10  CFR 
50.55a(g). 

Date  of  issuance:  May  24, 1989 

Effective  date:  May  24. 1989 

Amendment  Nos.:  128  and  128 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23, 1983  (48  FR  38428) 
and  October  23, 1985  (50  VR  43036). 

The  April  11, 1988  and  May  12, 1989 
letters  provided  supplemental 
information  which  did  not  alter  the 
sta^s  initial  determination  of  no 
significant  hazards  considerations.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
March  20, 1989 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specification  Sections  3.14  and  3.23  by 
imposing  additional  system  operating 
restrictions  on  the  Main  Control  Room 
and  Emergency  Switchgear  Room  Air 
Conditioning  System. 

Date  of  issuance:  May  30, 1989 

Effective  date:  May  30, 1989 

Amendment  Nos.:  129  and  129 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5. 1989  (54  FR  13770).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  NucJear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment 
May  23, 1986 

Brief  description  of  amendment  The 
amendment  changed  the  expiration  date 
of  the  license  from  August  6.  2008  to 
December  21, 2013. 

Date  of  issuance:  May  26, 1989 

Effective  dote:  May  28, 1989 

Amendment  No.:  82 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  April  25. 1989  (54  FR  17849). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safely 
Evaluation  dated  May  26. 1989  and  the 
envirorunental  assessment  dated  May 
11. 1989  (54  FR  21510). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay,  Wisconsin  54301. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request 
December  6, 1985  and  amended  March 
29  and  May  10, 1989. 

Brief  description  of  amendment  The 
amendment  revised  Section  3/4.6.1.6, 
Containment  Vessel  Structural  Integrity,  ' 
of  the  Wolf  Creek  Generating  Station 
Technical  Specifications.  The 
amendment  provided  both  clarification 
and  relaxation  of  some  of  the  existing 
Surveillance  Requirements  as  well  as 
added  provisions  which  the  staff  found 
vital  for  monitoring  the  integrity  of 
prestressed  concrete  containments.  In 
addition,  modifications  were  made  to 
some  of  the  reporting  requirements  and 
action  statements  found  within  the 
Limiting  Condition  for  Operation. 

Date  of  Issuance:  May  24, 1909 

Effective  date:  May  24, 1989 

Amendment  No.:  31 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  15, 1986  (51  FR  1876). 
The  March  29  and  May  la  1989 
submittals  provided  additional 
clarifying  information  and  did  not 
change  the  finding  of  the  initial  notice 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24, 1989. 


25392 Federal  Register  /  Vol.  54.  No.  113  /  Wednesday.  June  14.  1989  /  Notices 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia,  Kansas 
eeaoi  and  Washbum  University  School 
of  I^w  Library,  Topelca,  Kansas  66021. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIHCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atemic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  niles  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  wim  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  Issued  a  Federal 
Registef  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  signiHcant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 


opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination,  in  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated  In  either  event 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiflcant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC.  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  July 
14, 1989,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 


interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.n4.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
March  31, 1989  as  supplemented  May  25, 
1989 

Brief  description  of  amendment-  The 
amendment  revises  the  one-time 
relaxation  of  the  containment  integrity 
Technical  Specification  granted  in 
Amendment  No.  112  to  allow  cleaning  or 


replacement  of  the  containment  air  fan 
motor  heat  exchangers  while  at  power. 

Date  of  Issuance:  June  1, 1989 

Effective  date:  June  1, 1989 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  Published  in  Federal 
Register  May  12, 1989  (54  FR  20659).  No 
comments  were  received. 

The  Commission's  related  evaluation 
of  the  amendment  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluated 
dated 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

NRC  Project  Director:  John  F.  Stolz 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June,  1989. 

For  the  Nuclear  Regulatoiy  Commission 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects-I/II. 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  89-14004  Filed  6-13-e9:  8:45  am] 
BtUJNO  CODE  78«»^)1-0 


Draft  Regulatory  Guide;  Issuance, 
AvailabiUty 

The  Nuclear  Regulatory  Commission 
has  issued  for  pubhc  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  DG-1003  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors" 
and  is  intended  for  Division  1,  "Power 
Reactors."  This  guide  is  being  developed 
to  provide  guidance  to  nuclear  reactor 
licensees  on  methods  acceptable  to  the 
NRC  staff  for  the  provision  of  funds  for 
decommissioning  reactors.  It  also 
provides  guidance  on  the  content  and 
form  of  the  funding  methods. 


This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide,  including  any 
implementation  schedule.  Comments 
should  be  accompanied  by  supporting 
data.  Written  comments  may  be 
submitted  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC.  Comments  will  be 
most  helpful  if  received  by  August  4, 
1989. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regidatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  \Mnting  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  205S5. 
Attention:  Director.  Division  of 
Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
-approval  is  not  required  to  reproduce 
them. 

(5  U.S.Q  552(a)) 

Dated  at  Rockville.  Mainland,  this  Isl  day 
of  June  1989. 

For  the  Nuclear  Regulalor>  Commission. 
Guy  A.  Ariolto. 

Director.  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 

|FR  Doc.  89-14112  Filed  6-13-89:  a45  amj 

BIUJNGCOOC  7SKM>1-« 


II>ocfcet  Na  50-289] 

GPU  Nuclear  Corp.  et  al.^  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  GPU  Nuclear 
Corporation  (the  licensee)  to  withdraw 
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its  November  9, 1087  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-50  for  Three 
Mile  Island.  Unit  No.  1.  located  in 
Dauphin  County,  Pennsylvania. 

The  proposed  amendment  would  have 
removed  the  Radiological 
Environmental  Monitoring  Program  from 
the  Technical  Specifications. 
Subsequent  to  this  request,  the  NRC 
issued  specific  guidance  as  Generic 
Letter  No.  89-01  that  makes  submittal  of 
a  new  request  necessary. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  )anuary  13, 1988  (53 
PR  828).  However,  by  letter  dated  May  8, 
1989,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  9, 1987, 
and  the  licensee's  letter  dated  May  8, 
1989,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building 
2120  L  Street.  NW.,  Washington.  DC 
and  the  Government  Publications 
Section  of  the  State  Library  of 
Pennsylvania,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Fiarrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  lune  198e. 
For  the  Nuclear  Regulatory  Commission. 

Rooald  W.  HenuD, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  89-14110  Filed  d-13-80: 845  am] 

MUJNQ  COOC  7SM-01-M 


(Docfctt  Nos.  50-31S  and  50-3K1 

Indiana  Michigan  Power  Co;  Denial  of 
Amendment  to  Facility  Operating 
Uceneee  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Indiana  Michigan 
Power  Company,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74. 
issued  to  the  licensee  for  operation  of 
the  DC.  Cook  Nuclear  Plant.  Units  Nos. 
1  and  2.  located  in  Berrian  County, 
Michigan.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
December  22, 1967  (52  FR  48475). 

The  purpoee  of  the  licensee's 


amendment  request  was  to  revise  the 
Technical  SpeciHcations  to  delete  the 
requirement  to  measure  the  moderator 
temperature  coefficient  near  the  end  of 
the  fuel  cycle. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  June  8. 1968. 

By  July  14, 1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  Hie  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20655,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  Gerald  Chamoff,  Esq.,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street,  NW..  Washington.  DC  20037, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  20, 1987  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  June  8, 1989. 

These  doamients  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Maude 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Michigan 
49085.  A  copy  of  Item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  May. 

For  the  Nuclear  Regulatory  Commission. 

La%vr«ooe  A.  Yandall, 

Acting  Director,  Project  Directorate  JJf-1, 
Division  of  Reactor  Projectt^III,  IV,  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  80-14111  Piled  »-l»-e9: 8:45  an) 


OFFICE  OF  MANAGEMENT  AND 
BUOQET 

Office  Of  Federal  Procurement  Policy 

Aaaeiiment  of  Current  Rulee  for 
Detenmlnlng  ttw  Country  of  Origin 
Under  tlM  "Buy  American  Act  of  1933" 
aa  Amended;  Pulriic  Hearing 

AOINCV:  Office  of  Federal  Procurement 
Policy. 

action:  Notice. 


r.  The  Office  of  Federal 
Procurement  Policy  (OFPP)  is  requesting 
comments  on  the  reasonableness  of  the 
rules  currently  used  to  determine  the 
origin  of  products  procured  by  the 
Federal  government  for  purposes  of 
implementing  the  "Buy  American  Act  of 
1933  "  as  amended  (the  Act).  These 
comments  should  describe  the  current 
interpretation  and  application  of  these 
rules,  as  well  as  explore  reasonable 
alternative  "rules  of  origin,"  including 
one  that  requires  determination  to  be 
made  on  the  basis  of  total  cost.  All 
comments  should  be  directed  in  writing 
to  Donna  Fossum,  Deputy  Associate 
Administrator,  OFPP,  725 17th  Street. 
NW.  (NEOB),  Room  9025,  Washington, 
DC  20503,  by  July  28, 1989. 

OFPP  is  holding  a  public  hearing  on 
this  matter.  Persons  and  organizations 
wishing  to  present  views,  ideas, 
suggestions,  and  alternatives  to  the 
current  "rule  of  origin"  are  encouraged 
to  attend  this  hearing.  Persons  and 
organizations  with  similar  views  are 
encouraged  to  select  a  common 
spokesperson  for  the  presentation  of 
their  views.  A  written  transcript  will  be 
made  of  this  hearing  for  transmittal  to 
Congress. 

DA'Tca:  Recipt  of  Comments:  Comments 
must  be  received  on  or  before  July  28. 
1989.  Public  Hearing:  A  public  hearing 
will  be  held  on  Friday,  July  21, 1989,  at 
10:00  a.m.  Person  to  Contact  for 
Admission  to  Hearing:  Persons  wishing 
to  attend  and/or  present  statemetns  at 
the  public  hearing  must  contact  Ms. 
Brenda  Harper  at  (202)  395-330a  prior  to 
3:30  p.m..  July  19, 1989,  to  arrange  for 
admittance  to  the  New  Executive  Office 
Builidng  (NEOB).  Submission  of  Written 
Statements:  Two  copies  of  the  written 
statements  of  those  wishing  to  speak  at 
this  public  hearing  must  be  received  by 
OFPP  by  5.00  p.m.,  July  18, 1989.  Length 
of  Oral  Statements:  Oral  statements 
presented  at  the  public  hearing  will  l>e 
limited  to  10  minutes  each. 

AOOficsacs:  Comments  and  statements 
should  l>e  submitted  to  Donna  Fossum, 
Deputy  Associate  Administrator^  OFPP. 
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725  17th  Street  NW.  (NEOB).  Room 
9025.  Washington,  DC  20503. 

The  public  hearing  will  be  held  in 
Room  20ia  New  Executive  Office 
Building  (NEOB).  723  17th  Street  NW, 
Washington,  DC. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Donna  Fossum,  (202)  395-3300. 
SUPPI.EMENTARY  INFORMATION:  The  Buy 
American  Act  (the  Act)  was  enacted  in 
1933  to  ensure  that  Federal  agencies 
gave  domestic  products  priority  in 
competition  for  government  contracts. 
The  Act  provides  that,  unless  it  is 
inconsistent  with  the  public  interest  or 
unreasonably  costly,  all  materials  and 
supplies  purchased  by  any  department 
of  the  Federal  Government  and  all 
materials  and  supplies  furnished  by 
contractors  doing  work  for  the  Federal 
Government,  be  produced  within  the 
jurisdictional  limits  of  the  United  States. 

Historically,  for  purposes  of 
implementing  the  Act,  the  determination 
of  what  constitutes  a  domestic 
unmanufactured  product  has  been  based 
simply  on  the  geographic  origin  of  the 
product.  Determining  what  constitutes  a 
domestic  manufactured  product  has 
been  more  difficult,  however,  and  has 
ultimately  come  to  be  based  on  where 
the  final  manufacturing  occurred  and 
where  the  cost  of  mining,  producing,  or 
manufacturing  the  components  of  such  a 
product  was  incurred.  Depending  on  the 
method  of  acquisition  and  the  agency 
involved,  domestic  products  are  given  6. 
12,  or  SO  percent  price  evaluation 
preferences  over  foreign  products  in  the 
award  of  Federal  procurement  contracts. 
Such  price  evaluation  preferences  are 
waived  under  certain  conditions  for 
signatory  countries  of  the  GATT 
Agreement  on  Government  I*rocurement 
and  in  accordance  with  Title  III  of  the 
Trade  Agreements  Act  of  1979  and  they 
do  not  apply  to  procurements  conducted 
in  accordance  with  appropriate 
reciprocal  defense  procurement 
Memoranda  of  Understanding. 

In  1988.  the  Act  was  amended  by 
several  sections  of  Title  VII  of  Pub.  L 
100-418.  Among  other  things,  the  1988 
amendments  directed  the  Administrator 
of  Federal  Procurement  Policy  to 
"conduct  an  assessment  of  the  rules 
currently  used  under  this  Act  for  making 
determinations  of  country  of  origin  and 
alternatives  to  such  rules."  In 
conducting  this  assessment,  the 
Administrator  was  directed  to  identify 
and  evaluate  reasonable  alternative 
rules  of  origin,  including  one  which 
requires  that  a  determination  be  made 
on  the  basis  of  total  cost.  The  results  of 
this  analysis,  including  policy  guidance 
and  recommended  legislative  changes, 
are  to  be  submitted  to  designated 


committees  of  Congress  by  February 
1990. 

In  conducting  this  analysis,  the 
Administrator  was  instructed  to  consult 
and  seek  comment  from  representatives 
of  the  United  States  labor  and  business 
communities,  other  interested  United 
States  persons,  and  other  Federal 
agencies.  To  obtain  such  comment  the 
Administrator  was  directed  to  hold 
public  hearings.  Consequently,  the 
Administrator  is  calling  the  public 
hearing  described  in  this  notice. 

To  focus  discussion  at  the  public 
hearing  announced  in  this  notice, 
witnesses  are  requested  to  include  a 
discussion  of  the  following  questions  in 
their  testimony: 

How  is  the  "rule  of  origin"  under  the 
Act  currently  interpreted  and  applied? 
In  your  experience,  what  has  been  the 
impact  of  this  interpretation? 

How  would  you  describe  the 
problem(s)  that  the  "rule  of  origin"  is 
intended  to  remedy? 

How  are  costs  currently  factored  into 
the  determination  of  origin  under  the 
Act?  What  problems  have  you 
experienced  in  calculating  origin  based 
on  current  cost  factors? 

How  should  costs  of  mixed  contracts 
(e.g.,  40%  service  and  60%  product)  be 
calculated  under  the  Act? 

Where  there  are  many  products  to  be 
awarded  under  one  contract  (i.e.,  not 
competed  on  a  line  item  basis),  how 
should  costs  be  calculated?  How  should 
the  determination  of  manufacturing  i>e 
made  in  this  case? 

How  should  assembly  be  treated  in 
determining  origin?  For  example,  should 
the  assembly  of  components  into  an 
integrated  computer  system  be  treated 
as  manufacturing?  Why? 

What  rule  should  be  used  to 
determine  the  origin  of  products  from 
foreign  countries  which  are  subject  to 
sanctions  under  the  Act  as  amended 
(i.e.,  a  countrj'-specific  rule  of  origin  for 
foreign  goods)? 

What  would  happen  if  the 
determination  of  origin  under  the  Act 
were  based  on  the  total  cost  of  a 
product? 

What  specific  cost  factors  should  be 
used  in  determining  the  total  cost  of  a 
product  under  the  Act?  Why?  Are  these 
factors  auditable  for  purposes  of 
certifying  they  were  in  fact  incurred  in 
the  production  of  this  product? 

What  other  way(s)  might  costs  be 
factored  into  the  determination  of  origin 
under  the  Act? 

What  would  be  the  effect  of  using  the 
"rule  of  origin"  under  the  Buy  American 
Act  as  amended  for  the  "rule  of  origin" 
for  a  designated  country  end-product 
under  the  Trade  Agreements  Act  (i.e., 
manufactured  in  a  designated  country 


and  containing  51%  combined- 
designated  content)? 

What  other  ways  might  reasonably  be 
used  to  determine  the  origin  of  products 
for  purposes  of  implementing  the  Act? 
How  would  these  changes  alter  the 
remedial  intent  of  the  Act? 
Allan  V.  Bunnan. 

Deputy  Administrator  and  Acting 
Administrotor. 

(FR  Doc.  89-14208  Filed  6-13-89;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Putilic  Information  CoUectkMi 
Requirements  Submitted  to  0MB  for 
Review 

Dated  )une  a  1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  2622a 

U.S.  Customs  Service 

OMB  Number:  1515-0147 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Convention  on  Cultural  Property 
Implementation  Act 

Description:  The  collection  of 

information  is  necessary  in  order  for 
Customs  to  effectively  monitor  the 
importation  of  items  of  cultural 
property.  The  information  may  be 
provided  by  declaration,  certificate  of 
ownership,  etc. 

Respondents:  Indi\iduals  or  households. 
Non-profit  institutions,  Sm;dl 
businesses  or  oi;ganizations 

Estimated  Number  of  Respondents:  5 

Estimated  Burden  Hours  Per  Rospon.'se: 
1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  5 
hours 

Clearance  Officer  Dennis  Dore  (202) 
535-9267,  U.S.  Customs  Service. 
Paperwork  Management  Branch.  Room 
6316. 1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
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and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20603. 
Lois  K.  HoUand. 

Depart fiKnt  Reports.  Management  Officer. 
|FR  Doc.  89-14085  Filed  fr-13-«0;  8:4S  am) 
■UJNO  OOH  MW-M-M 


Public  Information  CoNection 
Requirements  Submitted  to  0MB  tor 


DATi:  June  8, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
PubX.  96-611.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW..  Washington,  DC  20220. 

lotemal  Revenue  Service 

OMB  Number  1545-0067 

Form  Number  1024 

Type  of  Review:  Revision 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  501(a)  or  for 
Determination  Under  Section  210 

Description:  Organizations  wanting  to 
be  exempt  from  Federal  income  tax 
under  section  501(a]  as  organizations 
described  in  most  paragraphs  of 
section  501(c),  or  a  legal  service  plan 
described  in  section  120,  must  apply 
to  IRS  for  a  determination  or  ruling 


letter.  The  information  supplied  is 

used  to  determine  whether  the 

organization  qualifies  for  exempt 

status. 
Respondents:  Non-profit  institutions 
Estimated  Number  of  Respondents: 

16,068 
Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 
Recordkeeping:  52  hours  51  minutes 
Learning  about  the  law  or  the  form:  2 

hours  45  minutes 
Preparing,  copying,  assembling,  and 

sending  the  form  to  IRS:  4  hours  56 

minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  1,021,303  hours. 

OMB  Number  1545-0073 

Form  Number  1310 

Type  of  Review:  Extension 

Title:  Statement  of  Person  Claiming 

Refund  Due  a  Deceased  Taxpayer 
Description:  Form  1310  is  used  by  a 

claimant  to  secure  payment  of  a 

refund  on  behalf  of  a  deceased 

taxpayer.  The  information  enables 

IRS  to  send  the  refuiid  to  the  correct 

person. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

7,S00 
Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 
Learning  about  the  law  or  the  form:  3 

minutes 
Preparing  the  form:  14  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS:  17  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  5,100  hours 


OMB  Number  15*6-0172. 

Foim  Number  4562 

Type  of  Review:  Revision 

Title:  Depreciation  and  Amortization 

Description:  Taxpayers  use  Form  4562 
to:  (1)  Claim  a  deduction  for 
depreciation  and/or  amortization:  (2) 
make  a  section  179  election  to 
expense  depreciable  assets;  and  (3) 
answer  questions  regarding  the  use  of 
automobiles  and  other  listed  property 
to  substantiate  the  business  use  under 
section  274(d). 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Non-profit  institutions,  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
12,500,000 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 

Recordkeeping:  29  hours  39  minutes 

Learning  about  the  law  or  the  form:  3 
hours  16  minutes 

Preparing  and  sending  the  form  to  IRS:  3 
hours  54  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  522,250,000  hours 
Clearance  Officer  Carrick  Shear  (202) 

535-4297,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution  Avenue. 

NW.  Washington,  DC  20224. 
OMB  Reviewer  Mile  Sunderhauf 

(202)  395-6880,  Office  of  Management 

and  Budget,  Room  3001,  New  Executive 

Office  Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  89-14096  Filed  6-13-89: 8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t><eM3). 


NATIONAL  TRANSPOfrrATION  SAKTY 

■OARD 

TIMC  AND  date:  9:30  a.m.  Tuesday,  June 

20.1989. 

PUkCE:  Board  Room.  Eighth  Floor,  800 

Independence  Avenue,  SW., 

Washington,  DC  20594. 


STATUS:  Open. 

MATTCM  TO  BC  CONSIDCRED: 

1.  Marine  Accident  Report:  Explosion 
Aboard  the  Maltese  Tank  Vessel  FIONA  in 
Long  Island  Sound,  Northport,  New  York, 
August  31. 1968. 

2.  Recommendation  to  NUTSA:  Grade 
Crossing  Accident  Involving  Ford  Tractor 
Semitrailer  and  an  Amtrak  Passenger  Train, 
Pontiac,  Illinois,  April  2&  1987. 

Proposed  Comments  on  Federal  Aviation 
Administration  (FAA)  Proposed  Rulemaking: 
''Special  Federal  Aviation  Regulation  (SFAR) 


No.  XX;  Advanced  Qualification  Program," 
(FAA  Docket  No.  25804). 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

BaaHardesty, 

Federal  Register  Liaison  Officer. 

June  9. 1989. 

(FR  Doc.  89-14256  Filed  6-12-89;  2:46  pmj 

SNJJNQ  COOe  7$3S-«1-M 


Wednesday 
June  14,  1989 


Part  11 

Environmental 
Protection  Agency 

40  CFR  Part  704 

Comprehensive  Assessment  Information 
Rule;  Technical  Amendment 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPART704 
(OPT8-42013;  FRL-3601-7] 

Compr«h«n«lv«  AsMMiTwnt 
Information  Rule;  Tectmical 
AfiMnonMnt 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendment. 


:  This  document  amends  the 
Comprehensive  Assessment  Information 
Rule  (CAIR)  by  adding  chemical 
substance  trade  names  to  the  list  of 
substances  subject  to  reporting.  This 
amendment  is  necessary  because 
certain  processors  may  purchase  and 
process  a  CAIR  regulated  substance 
under  a  trade  name  and  not  realize  they 
are  required  to  report. 
DATn:  This  rule  is  effective  on  June  14, 
1989. 

FOfi  FMrrNm  mFOfUMATiON  contact: 
Michael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44,  401  M  St., 
SW.,  Washington,  DC  20460,  Telephone: 
(202-654-1404),  TDD  (202)554-0551). 
SUWUMKNTARV  INrOWMATION:  Under 
TSCA  section  8(a),  EPA  requires 
manufacturers,  importers,  and 
processors  of  chemical  substances  bsted 
in  the  Comprehensive  Assessment 
Information  Rule  (CAIR)  to  complete 
specified  sections  of  tbe  CAIR  reporting 
form.  For  some  of  these  substances.  EPA 
is  requiring  processors  in  addition  to  the 
original  manufacturer(s)  or  importer(s) 


to  report.  Since  some  processors  may 
purciiese  and  process  a  listed  substance 
under  a  trade  name,  they  may  not 
realize  the  substance  is  listed  on  the 
CAIR  and  that  they  are  required  to 
report. 

EPA  is  hereby  notifying  those  persons 
who  purchase  and  process  a  sulMtance 
known  to  them  by  any  of  the  trade 
names  listed  in  this  amendment  of  their 
reporting  and  recordkeeping  obligations 
under  the  CAIR.  This  method  of 
notification  was  set  forth  in  the  Federal 
Register  of  December  22, 1988  (53  FR 
51698). 

There  are  two  other  reporting/ 
notification  options  involving  trade 
name  substances  under  9  704.208(a}  of 
the  CAIR  outlined  in  the  above- 
mentioned  Federal  Register. 
Manufacturers,  importers,  or  processors 
of  CAIR  listed  substances  who 
distribute  the  substance  under  a  trade 
name  but  did  not  wish  to  submit  a  list  of 
trade  names  to  EPA  for  publication  in 
this  amendment  had  the  option  to  do 
one  of  the  following:  (1)  Report  on     f 
behalf  of  each  processor  customer,  of  (2) 
notify  each  proecessor  customer  of  their 
reporting  obligations  under  CAIR. 

EPA  issued  a  notice  of  temporary 
administrative  relief  regarding  the  trade 
name  reporting  provisions  of  the  CAIR 
on  May  la  1988  (54  FR  14324),  in 
response  to  a  petition  EPA  received 
from  the  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOGMA) 
requesting  EPA  to  stay  certain  aspects 
of  the  CAIR.  In  the  Federal  Register 
notice,  EPA  granted  temporary 
administrative  relief  to  persons  who 
believe  that  compliance  with  each  of  the 
provisions  under  i  704.208(a)  of  tbe 
CAIR  will  result  directly  or  indirectly  in 


the  disclosure  of  a  trade  secret 
concerning  the  identity  of  substances  in 
certain  trade  name  products.  The 
temporary  administrative  relief 
announced  in  the  Federal  Register 
notice  also  permitted  those  persons  who 
had  already  submitted  a  trade  name  to 
EPA  to  subsequently  notify  EPA  that  the 
submitted  trade  name  is  Confidential 
Business  Information  (CBI). 

Trade  names  that  are  listed  in  this 
trade  name  amendment  were  not 
submitted  under  claims  of  CBI  or 
subsequently  identified  as  CBI.  In 
accordance  with  40  CFR  704.708,  EPA  is 
publishing  these  trade  names. 

List  of  Subjecto  in  40  CFR  Part  704 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 

Dated:  )une  6. 1989. 
Gary  E.  Timm, 

Acting  Division  Director,  Existing  Chemical 
Assessment  Division. 

Therefore.  40  CFR  Part  704  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Auttiority:  15  U.S.C.  2607(a). 

2.  Section  704.225  is  amended  by 
revising  the  section  heading  and  adding 
paragrai^  (b)  to  read  as  follows: 

9704.225   Chemical  substance  matrix  by 
CAS  ragietry  number  and  trade  name 
I  ki  alphalMticai  order. 


X/P=Each  person  who  manufactured, 

imported,  or  processed  the  substance  for 
commercial  purposes  and  distributed  the 
substance  under  a  trade  name 

(b)  List  of  trade  names 


CAS  No./tra(te  name 

rapoft 

ExampUons 

added  (+) 

lemoved 

(-) 

Coverage 
penod 

Question  selection 

Effective 
date 

X/P 

2/8/87-2/ 

1,  r04  tt«w  2M,  ^.^^  thru  2.16.  3  aH.  4.01  thni  4.05.  5 

6/14/89 

AO-20Pwt  A 

5/89 

an.  6.0S,  7.01.  7j03  ttwu  7.06.  8.01.  8.05.  8.06.  8.23. 

AO-20  Parts 

901  ttwu  9  15.  fcig.  9.20.  9.22,  10.01.  10.02.  10.05. 

Andur2-00  AP 

laoe  s«u  taia.  10.23 

Andur  2-92  AP 

Andur  2-95  AP 

Andur  8  AP-LM 

AndurgAP-LM 

Andur  9000  APX 

Andur  2-72  DP 

AndurSOP-UM 

AndurSDP-LM 

Andur  7  OP-tJm 

CC-130A 

CC-132A 

CC-133A 

Clear  ream  aoMion 

•2001 34  CORROCOOL™/cur1ing  agent 

700C540  COROTHANE/curtng  agency 

9750823  COROTHANE/ufMlMne  Oem  glaze 

OP-1001-8  Prapotynwr 

DP-2077  Part  A 

OP-3138  Pan  A 

^\^'' 


a 
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CAS  No./trade  name 


DP-8448  Part  A 
DP-8696-8 
DP-8696-e  Part  A 
DP-S798  Part  A 
DP-8837 
DP-9783  Part  A 
DP-10469 
DP-10476PartA 
DP-10490 
DP-10602 
OP-10eS6 
DP-10971     ■ 
OP-10974 
OP-10978 
DP-10979  Part  A 
OP-11304 
DP-11933PartA 
DP-1199e 
DP-12079 
DP-12211 
OP-124a8 
OP-12521 
DP- 12768 
OP-12922PartA 
DP-14381 
DP-14811 
'   0P-15227PartA 
EN-4  Part  A 
EN-5  Part  A 
EN-6  Part  A 
EN-7  Part  A 
EN-6  Part  A 
EN-9  OZR  Part  A 
EN-9  Part  A 
EN-10  Part  A 
EN-1 1  Part  A 
EN-12  Part  A 
EN-1 554  Part  A 
MondurTDS 
RN-1501 

RN-ros 

RN-1511 
RN-1512 
RN-1513 
RN-1526 
RN-1527 
Scuranate  T  100 
Sdithane  790:  3.2% 
Sdithane  S-1 1 3:6  to  7% 
ST-115MFPartA 
ST-115PartA 
Stepanfoam  A-206-T 
Stepanfoam  A-210-T 
Stepanfoam  A-216-T 
Stepanfoam  BH-610-T 
Stepanfoam  BH-614-T 
Stepanfoam  BX-105-C-6-T 
Stepanfoam  BX-105-C-10-T 
Stepanfoam  BX-105-C-14-T 
Stepanfoam  BX-105-C-20-T 
Stepanfoam  BX-273-8-T 
Stepanfoam  C-605-T 
Stepanfoam  C-608-T 
Stepanfoam  C-614-T 
Stepanfoam  CA-620-T 
Stepanfoam  F-302-A-T  Modified 
Stepanfoam  F-202-T 
Stepanfoam  F-302-T 
Stepanfoam  F-302-T  (odorless  C> 
Stepanfoam  F-403-T 
Stepanfoam  F-403-T  (odorless  C) 
Stepanfoam  F-506-T 
Stepanfoam  F-506-T  (odorless  C) 
Stepanfoam  F-516-T 
Stepanfoam  G-302-T 
Stepanfoam  G-302-T  modified 
Stepanfoam  G-304-T 
Stepanfoam  G-304-T  modified 
Stepanfoam  G-306-T 


Who 
must 
report 


Exemotior«8 

aaoed(-f) 

removed 

(-) 


Coverage 
penod 


Question  selection 


Effective 
date 
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CAS  NoVtradt  nmm 


Staoantoam 
St«pantoam 
Stapanteam 
Stapantoam 
Stepantoam 
Stapantoam 
Stapantoam 
Slapantoam 
Stapantoam 
Stapantoam 
Stapantoam 
Slapantoam 
Slapantoam 
Stepantoam 
Stepantoam 
Slapantoam 
Stapantoam 


G-306-T  modMlad 

Q-30e-T 

G-30B-T  modWed 

G-502-T 

G-604-T 

G-50e-T 

G-50e-T 

K-102-N-T 

H-402-N-T 

H-e02-N-T 

H-103-T 

H-104-T 

H-106-T 

j-ioe-T 

KAa812 
KA8821 
KAa843 


Stapanto«n  t(A8846 
Stepantoam  KA8847 
Slapantoam  KA884e 
Stepantoam  KASSSI 
Stepantoam  KA88S2 
Stepwtoam  KAaasa 
Stapantoam  KAa854 
Stapantoam  KA88S6 
Stapantoam  KA8867 
Stepantoam  KA8858 
Stapantoam  KA8859 
Stapantoam  KAS860 
Stepantoam  KASSei 
Stepantoam  KA8865 
Stepantoam  KA8866 
Stapantoam  P-602-T 
Stapantoam  P-506-T 
Slapantoam  R-109 
Stepantoam  R-112 
Slapwitoam  R-222 
Slapantoam  SX-19&-T 
TDI  100 

Toluana  (fisocyanate  100 
Toluena  dkaocyanata  R-30 
700C753  UH3/hardaner 
Vimm  1060  Pwt  A 
UraMa  1070  Part  A 
UraWa  1090  Part  A 
UraMa  3143  Part  A 
UraWa  3144  Pan  A 
UraMa  3204  prepotymer 
UraMe  3206  prepotymar 
UraMa  3207  prepolymef 
UraMa  3209  prepotymer 
UraMa  3213  prapolymer 
UraMa  3214  prepotymar 
UraMa  3215  prepolymer 
UraMa  3232  prepolymar 
UraMa  3237  prepolymar 
UraMa  3241  prepolymar 
UraMa  3242  prepolymar 
UraMa  3243  prepolymer 
UraMa  3263  prepolymer 
UraMa  3268  prepolymar 
700C760  urethana/curWig  agent 
979C93t  uralhana  moMura/cured  dear  50-00-0900- 
04 
101-14-4 
ActtvatorM 


muat 


AH-18 

AH-20 

AH-23 

Andur  9000AS  Part  B 

CuamlnaM 

Curane  185 

Curene442 

Cwena3005 


EMmptiona 
(+) 


(-) 


Cowwaoa 
pariod 


Quaatton  ealectton 


X/P 


2/8/87-2/ 
6/88 


Eltectlva 


1.  9.01,  9.03.  9.06.  9.06,  9.12,  9.15 


6/14/80 
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Who 
must 
report 

Exenxrtions 

CAS  No./trade  name 

romowed 
(-) 

Covaraoa 
panod 

Question  aatadion 

Effective 
data 

Cyanaeet M 

' 

DP-2077  Part  B  black 

^ 

DP-2077  Part  B  green 

DP-5801-B  green 

DP-6322-2  Part  B 

= 

e 

DP-6325  Part  B  tan 

DP-6332  Part  B 

DP-7626  Part  B  Wac* 

DP-8513-B 

DP-10000  Part  B 

DP-10000  Part  B  gray 

DP-10744  Part  B 

DP-10847 

DP-1 1252  Part  B 

DP-12105  Part  B 

DP-1 4346  Part  B 

EN-1554  Part  B 

EN-1 554  Part  BWac* 

ST-80  Part  B  brown 

ST-80  Part  B  green 

- 

ST-80  Part  B  med 

ST-80  Part  B  red 

ST-90  Part  B 

SuncureM 

TU-50A  Part  B 

TU-65PartB 

TU-65  Part  B  green 

TU-70  Part  B 

TU-70  Part  B  hhie 

~ 

TU-79  Part  B                  ^ 

TU-79  Part  B  green 

TU-79  Part  B  med.  blue 

TU-79  Part  B  red 

TU-80  Part  B 

TU-80  Part  B  Mtm 

TU-80  Part  B  red 

TU-89  Part  B 

TU-89  Part  B  black 

TU-89  Part  B  green 

TU-d9  Part  B  red 

TU-89  Part  B  whrte 

Uracure  3730  Part  B 

UraHteam  Part  B 

UraNte  3113  Part  B 

'- 

Uralite31l5PartB 

UraMe  3117  Part  8 

* 

Uralite  3120  Part  B 

Uralite312l  Part  B 

UraWe  3122  Part  8 

; 

Uralite  3128  Part  B 

Uralite  3167  Part  B 

', 

, 

Zebron  385 

Zebron  385  bKie 

Zebron  385-6 

Zebron  385-6  gray 

Zebron  386 

Zebron  386  brown 

Zebron  3860 

Zebron  386  PC 

Zebron  486 

. 

584-8<  9  (See  trade  names  listed  under  CAS  No.  enby  91-08-7.) 


1321-3S-0/26471-62-S 

AH-18 

AH-20 

AH-23 

/Vndur8  AP 

Andur  8  AP  W/24%  TXIB 

AndurSAPF 

Andur  8  APF  (Vail) 

Audur  8  APF-LM 

Audur9  AP 

Andur  9  AP-LM 

Andur  9  APF 

Andur  9  APF-LM 


X/P 


2/8/87-2/ 
5/89 


1.  2.64  thni  2.09.  2.11  thnj  2  16,  3  aH.  4.01  thnj  4.05.  5 
all.  6.05.  7.01.  7.03  thru  7.06.  8.01.  8,05,  8  96.  8.23. 
9.01  thni  9.15,  9  19,  9.20.  9.22.  10.01.  lOOa  1005. 
10.06.  10.08  thnj  10.16.  10.23 


6/14/89 
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Who 
muit 
fspoct 

Exwnplions 

CAS  NoTMdt  rwnw 

adM(-»-) 
fwnovod 

(-) 

CoMraoa 
partoa 

(X««o««tection 

Eftocttve 
dale 

AndurTOOP 

Andur80-8AP 

AndurSOAP 

Andur83AP 

Andur98AP 

AndurS20DP 

AndurTOOAP                                       T' 
Andur720DP                                        * 

AndiMtOOMP 

AndurSOOOP 

AndurSSOAP 

AndurWOAP 

Andur»20AP 

Andur930AP 

Andur990AP 

Andur3300ASP«tA 

t 

AndurSOOOOP 

AndurSeOODP 

AndureeoODP 

AndurTOOOAS 

AndurTOOOOP 

Andur7200OP 

Andur7500DP 

• 

AnduraOOOAP 

AndufSZOOAP 

AndwOWWAP 

AndurOOOOAP 

Andu9200AP 

Andur  9000  AS  Pwt  A 

Andur9500AP 

AndurCP-0000 

Andurcostao 

AuioAex  component  A 

B«yfit540A 

BaymseoA 

BaymSSI  A 

Baymw>?A 

B«yW554A 

B8yfH555A 

BaymSSSA 

Bayftt880-A 

CE-115-36P«tA 

CE-1157-30 

\ 

CE-1163 

CE-11W 

DP-1001-8  prapolymer 

DP-1963  P«ft  A 

DP-4641  Part  A 

DP-4736  Pvt  A 

DP-5758  A 

* 

DP-«332PartA 

DP-6872  Put  A 

OP-6222 

DP-«34»-3  P»t  A 

0P-e44» 

OP-8536  black 

DP-8536partA 

OP-8806 

0P-a80« 

OP-9170 

OP-10000  Pwt  A 

DP-10486 

DP-10661 

OP-10744  Part  A 

DP-11021 

OP-11281  PartA 

DP-11282PartA 

DP-tl28S  Part  A 

DP-11321PW1A 

0P-11339P«tA 

DP-11373PartA 

OP-l2106PartA 

DP-12390  Part  A 

0P-127S2PwtA 

DP-12768 

,. 

DP-12792  Part  A 

■'                      ' 

.  . 

0P-128ie  Part  A 

DP-14120PwtA     ■ 

"1 

■.  ■,•'!> 

'.;■■■;■-  I     .      .         •    ■*■.     .   ■»■•                               ;           .  .        .  . 

DP-1434ePwtA 

r>^''^'iMiiliSS!i 
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CAS  No./irade  name 


DP-14455  Part  A 
DP-14552  Part  A 
DP-14726  Part  A 
DP-14943PartA 
DV-5150 

Elastan  6054U  Iso 
Elastan  6055U  Iso 
Elastan  6059U  Iso 
Elastocast  7050U  Iso 
Elastoflex  C  2006U  Iso 
Elastoflex  C  2007U  Iso 
Elastoflex  C  2010U  Iso 
Elastoflex  C  2013U  Iso 
Elastoflex  C  2024U  Iso 
Elastoflex  C  2025U  Iso 
Elastoflex  C  2034U  Iso 
Elastoflex  C  2035U  Iso 
Elastoflex  C  2036U  Iso 
Elastoflex  C  2038U  Iso 
Elastoflex  C  2048U  Iso 
Elastoflex  C  2066U  Iso 
Elastoflex  R  201 7U  Iso 
Elastopan  S  4500U  Iso 
Elastopor  P  1059U  Iso 
EN-2  Part  A 
EN-3  Part  A 
EN-1554  Part  B 
EN- 1554  Part  B 
FR-1259  black 
Hypol2000 
Hypol2002 
Hypol2003 
HypoiaOOO 
laocyanateOS 
Isocyanate  37  Nomtal 
Isocyanate  37  Rev. 
lsoc)fanate  56 
Lupranate  7525 
Lupranate  8020 
Lupranate  TBO  Type  1 
Luixanale  T80  Type  2 
Lupranate  T80  Type  3 
Lupranate  T80  Type  4 
LuixanateTM  t05 
LX  700  Iso 

MOI/TOI  Based  Iso 

MondurOOO 

Mondur102 

Mondur425 

Mondur428 

Mondur437 

Mondur445 

Mondur446 

Mondur4S0 

Mondur452 

Mondur4e6 

Mondur473 

Mondur494 

MondurSIO 

Mondur521 

Mondur531 

Mondur532 

Mondur536 

Mondur537 

Mondur539 

MondurS45 

Mondur569 

Mondur574 

Mondur595 

Mondur  A-3&-S 

MondurHR 

MondurMT-40 

MondurT-422 

MondurTD 

Mondur  TD-80  all  grades 

MondurtD-564 

Mtiltrathane  000 

PBA-2279  (Formerfy  4397-32-5) 

Pecora  Duramem  600CTF 


must 
report 


Exenwtiona 

aaaaa(-f-) 

removed 

(-) 


CoMraaa 
partod 


Question  selection 


EffectTve 
date 


I 


[■■»'^.&|'Jir4i-''^idfe^s^  -' .  ":!  ■' 
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CAS  No/trada  nam* 


Paoora  Dmmam  H-MO 
Paoora  Duramam  R-600 
Pacora  Ouramam  V-600 
Pacofa  Dynaflax 


Paoova  Dyv^atrol  I 

Paoora  Dynatrot  It 

Paooca  Oynawald 

Pacora  Urai^an  NR-200 

Pacora  Urai^an  NR-201 

Pacora  Uraxpwt  NR-300 

PXIaol 

PXIao2 

PX  laol2 

PXISF-82lao 

PXI 3453M  tao 

PXI 4502-03  lao 

PXI  4744-63  lac 

PXI  4«34-«4  lao 

PXI  5157-«2  lao 

PXO3S-01  lao 

PX0  44U-39lao 

PXO  47-03  lao 

PXO  69-12  lao 

PXO  100-18  lao 

PXOl3fr-32lao 

PXO  1001-36  lao 

Raaala  laocyanata 

RN-1503 

RH-1516 

RN-1920 

RN-1521 

RN-1S26 

RN-1S66 

RN-1550 

RN-1560 

RN-2000 

RN-2026 

RN-3000 

RN-303e 

RH-3038ER 

RN-3099 

RN-3060 

Rubinala  TO  80/20 

Scufanaia  BT  (Inadfcw) 

Scuranala  MT  37  (irtacttwa) 

8curanalaT86 

ScuranalaTSO 

ScwanalaTSOP 

Sowanaia  TB  826 

Scuraf«ala  TB  831 

SoMhwta  291:  3.2% 

Spankat  M  21-40X 

SpanM  M  21-47X 

Spar*al  M  21-Z-40 

SpantialM26 

Spaniial  M  37-AeX-42 

Spaniiat  M  37-A6X-45 

Spartkal  M  80-A6X-60 

SpanM  M  86-60CX 

Spankai  M  86-SOE 

Spwifcai  M  86-A6X-80 

Spankai  M  86-Z-SO 

SpanM  P  14-7S8 

SpanM  P  4»-A6-«0 

SpanM  P  49-Aax-eo 

SpanM  P  82-K4-75 
SpanM  P  1976 
SpanM  P  4146-60A1X 
SpanM  P  4448-40AX 
SpanM  P  4820-32A1X 
SpanMPS662 
ST-80PanA 
ST-OOPartA 
TDlBaaadlao 
TOI80 
TO  66/36 
TCX  80/20 
TO(/MOl  Baaad  lao 


mual 


Exampliona 
adiM(-f) 

(-) 


Covarao* 
— t  -  J 
panoo 


OuasUon  aelactfon 


Eftective 


i 

Who 

CAS  NoVHada  n«na 

i 

must 

added  (+) 

ramovad 

(-) 

Covmm 
porioa 

Question  sotoctioo 

EMadM* 

Toluene  tfisocyanate  65/35 

Toluene  diisocyanate  80/20 

Toluene  diisocyanate  T  80 

Toluene  diisocyanate  T  80  P 

Tremttiane  Urett«ane  Sealant  4995 

- 

TU-50A  Part  A 

TU-65PartA 

TU-70  Part  A 

, 

TU-75  Pwt  A 

TU-79PartA 

TU-80PartA 

TU-89PartA 

4 

UN-708  Isocyanate 

Uralite0164PartA 

Uralite  3109  pcepolymer  (P«t  A) 

Uralite  31 10  prepolymer  (Pwt  A) 

Uralite  3111  Part  A 

. 

Urali(e31l3PartA 

Uralile3115PwtA 

Uralite  3117  Pwt  A 

. 

Uralite  3121  Part  A 

UralitB  3122  Part  A 

Ur^e  3124  Part  A          - 

J 

Uralite  3128  Part  A          ~ 

Uralite  3167  P^  A 

^ 

Uralite  3208  prepolymer 

UraNte  321 1  prepolymer 

, 

Urame  3215  prepolymer 

Uralite  3216  propolymer 

^ 

Uralite  3217  prepolymer 

• 

Uralite  3231  prepolymer 

Uralite  3«?3«  prepolymer 

Uralite  3239  prepolymer 

Uralite  3240  prepolymer 

Uralite  3257  prepolymer 

Uralite  3259  prepolymer 

Uralite  3261  prepolymer 

Uralite  3264  prepolymer 

Uralite  3267  prepolymer 

Uralite  3269  prepolymer 

Uralite  3270  prepolymer 

Uralite  3272  prepolymer 

Uralite  3274  prepolymer 

Uralite  3275  prepolymer 

' 

Uralite  6106  Part  A 

Urettwne  WindstiieW  Sealant  2421-11 

Voranate307l  Isocyanate 

Voranate  3138  Isocyanate 

; 

Voranate  DAC  Isocyanate 

! 

Voranate  T-80  Type  1  Toluene  diisocyanate 

" 

Voranate  T-80  Type  II  Toluene  diisocyanate 

Voranate  T-7000  Isocyanate 

Voranate  TCPA  Isocyanate 

• 

Voranate  TM-e2l  Isocyanate 

WP-102 

Wuc  3083T  ISO 

Wuc  3104T  ISO 

Wuc  3129T  ISO 

Wuc  3133T  ISO 

Wuc  3187T  ISO 

Wuc  3205T  ISO 

Wuc  3214T  ISO 

Wuc  3240T  ISO 

Wuc  3246T  ISO 

XAS  1 565.01  L  Experimental  Isocyanate  Type  1 

XAS  1565.00L  Experimental  Isocyanate  Type  H 

XAS  10848  00  Experimental  Isocyanate 

. 

XUS  15116  00  Developmental  Isocyanate  Blend 

S470-11-1  (See  trade  names  listed  under  CAS  No.  entry  10039-54^0.) 
10039-54-0/5470-11-1  X/P 

C-41  Agfa  Color  Process  F  Kit-Color  Developer  Part  A 
Agfa  Color  RSF  600  Rejuvenator  Part  B 
Agfa  Color  RSP  100  Regenerator  Part  C 
Agfa  Color  RSP  770  Regenerator  Part  C 
Agfa  Pro  CN  Process  Kit— Colof  Developer  Replenislv 

er  Part  C 
Arostit  LF  Powder 
Arostit  LF  Powder  • 


2/8/87-2/ 
5/69 


1.  2.07.  2.12  thni  2.14.  304.  6.03  tlwu  6.05.  9.01 


6/14/88 
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CASHo.f< 


muM 
'Mport 


Ootc«  Fdm  Dev«top«r.  Part  B 
Chotc*  Pnnt  0«v«toper,  Part  B 

Colema  Papar  Oovaiopar.  Part  A 

LV-48  CotorpiM  Oavatopar  Raptaniahar 

Cotorprinl  Davatopar  R«genaralor  Part  B 

Colorpnnt  101  ER  Oevetopar  Raptaniahar 

Cotorpnm  101  ER  Oavalopar  Raptaniahar  Part  A 

Cotorprlnt-XL  Davatopar  RaptanMtar.  Part  B 

CPR-3  Davatopar  Raptaniahar,  Part  C 

Daater  Supply  Opt  III  Oevetopar.  Part  B 

Oaatar  Supply  Ptiaae  III  Devalopar,  Part  B 

Daater  Supply  Phaae  IV  Davatopar.  Part  B 

E-Prap  Naulralzar 

Etoc*<(>«ila  A-474 

Etectro-BiNa  E-Prap  NautraKzar 

Electro-Bnte  N-466 

Etactro-Bnte  N-466L 

Fuii  CN-160Q  NQ1-R  Color  Davatopar  Raptaniahar 

Fuii  Color  Davatopar  Raptaniahar  N01-R 

Pull  CP-2SQ  P01-R  Cotor  Davatopar  Reptoniaher 

itydroKyiamina  Raagem 

KIS  DN  Rhn  Davatopar.  Pwt  B 

KtS  Micro  2.002  F*n  Davatopar.  Part  B 

KIS  Micro  2.002  Paper  Davatopar.  Part  B 

KIS  Super  DN  Film  Davatopar.  Pvt  B 

KIS  Super  X-Praaa  Developer  Part  B 

KIS  Ultra  X-Preaa  Developer.  Part  A 

Kodak  Davatopar  Raptanlahar-Process  R-3.  MX  1238-1 

Kodak  Developer  Repleniaher-MX  1341 

Kodak  Developer  Reptaniahar-RT  MX-1286-2 

Kodak  Doubta  Check  PoaHton  Proofing  Developer  Ra- 

Kodak  EA-5  Naulralzar  and  Reptemsher 
Kodak  Ektachrome  Movta  Neutrahzer  and  Raptaniahar 
Kodak  Ektachrome  R-3  Cotor  Devetoper  and  Raptaniah- 
ar 
Kodak  Ektachrome  R-3000  Cotor  Devetoper 
Kodak  Ektaprint  2  Devetoper 
Kodak  Ektaprint  2  Devetoper  and  Replenwher 
Kodak  Brtapnnt  2  Devetoper  and  Raptaniahar  LORR 
Kodak  Ektaprint  2  Devetoper  and  Reptoniaher  LORR  H 
Kodai  Ektaprmi  2  Devetoper  and  Raptaniahar  LORR  M 
Kodak  Ektaprini  2  Devalopar  and  Raptaniahar  RT 
Kodak  Ektaprtm  2  Proceaaing  Kit 
Kodak  Ektaprint  200  Developer 
Kodak  Ektaprini  R-100  Cotor  Developer  and  Reptoniaher 
Kodak  Ektaprini  R-1000  Cotor  Developer 
Kodak  Ektaprini  R-1000  Procaasing  Kit 
Kodak  Ftaxicotor  AR  Devetoper  Reptoniaher 
Kodak  FtaMCOtor  AR  Developer  Raptaniahar  LORR 
Kodak  FlaxMX)lor  Developer 
Kodak  Flaxicalor  Devetoper  Reptoniaher 
Kodak  Flaxicolor  Developer  Reptoniaher  LORR 
Kodak  FtaMCOtor  Devetoper  Regenerator.  MX-1445 
Kodak  Ftaxtootor  Devetoper  Reptoniaher.  MX-1210-3 
Kodak  Ftancotor  Proceaaing  KH  tor  Procaaa  C-41 
Kodak  Ftaxicotor  Reptoniaher.  RT.  MX-1398 
Kodak  Hobby-Pac  Color  Reveraal  Kit 
Kodak  Hobby-Pac  Negativa  Film  Kit 
Kodak  Me-4/EC0-3  Neutraitiar  and  Reptoniaher 
Kodak  MX1445  Devetoper  Regertarator 
Kodak  Neutrahzer  and  Reptaniahar.  Procaaa  E-4 
Kodak  Naturalizar.  Proceet  E-4 
Kodak  Neutrakzing  Agent  NA-1 
Konica  Color-7  Devetoper  Reptaniahar 
N-1  Konica  Cotor  Devetoper  Raptaniahar 
N-1B  Komca  Cotor  Developer  Sokjtkxi 
P-1  Kor»ca  Cotor  Dev«k)per  Reptensher 
Manvar  II  Hardnesa  Indicator  (Reagent) 
Negacotor  Devetoper  Reptaniahar.  Part  B 
Negacotor-2  Devetoper  Raptaniahar.  Part  B 
Negacotor-LR  Devetoper  Reptoniaher.  Part  B 
Photo  KIS  Developer.  Part  A 
Poaakwik  Devetoper  Reptoniaher  (Cat  No.  822271),  Part 

A 
Poaakwik    Devetoper    Reptoniaher    (Cat    No.    821271, 

821 275)  Part  B 
Procaaa  63  CDR  Cotor  Devetoper  Replenisher  Part  C 


Exampttona 
(+) 


(-) 


Covaraaa 
panod 


Ouestton  actoctioo 


Effecttve 
date 
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CAS  No./trade  nwna 


Process  63  COR  Cotor  Devetoper/ Reptoniaher  WorWno 
Strength  ^ 

Process  70  CDJ  Color  Developer  Retuvenator  Part  B 
Process  70  COR  Color  Devetoper  Replenisher 
Process  70  COR  Color  Devetoper/ Replenisher  Working 

SUength 
Process  70  CD-LR  Cotor  Devetoper  Replenisher  Part  B 
Process  70  CO-LR  Cotor  Developer/ Replenisher  Work- 
ing Strength 

Process  71  CDR  Cofcx  Devetoper/Reptonisher  Working 

Strength 
Process  71  CDR  Cotor  Devekjper  Reptonisher  Part  B 
Process  92  CDJ  Color  Devetoper  Rejuvenator  Part  C 
Process  92  COR  Cotor  Devetoper/Reptonisher  Part  C 
Process  92  COR  C^lor  Devetoper/Reptonisher  Workino 

Strength 
Process  92  CDR  Prolessional  Cotor  Devetoper 
Process  92  COR  Professional  Cotor  Devetoper  Repton- 
iaher Part  C 
Process  92  CO-LR  Cotor  Devetoper  Replenisher  Part  B 
Process    92    CD-LR    Devetoper/Replentsher    Woridno 

Strength 
Process  92  CO-MR  Cotor  Devetoper  Replenisher  Part  B 
Process  92  DC-MR  Color  Devetoper/Reptonisher  Work- 
ing Strength 
Process  92  CDR-RT  Part  C 
Process  92  CDR-RT  Working  Strength 
Recoprint  92CDR-RT  Cotor  Devetoper/Reptonisher  Part 

u 
26471-62-5  (See  trade  names  listed  under  CAS  No.  entry 


Who 
must 
report 


Exemptions 

added(4^) 

removed 

(-) 


Question  selection 


Effective 
date 


1321-38-6.) 


[FR  Doc.  89-14(X)3  Filed  ft-13-89;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 

BUOQET 

Cumulative  Report  on  Reedsslons  and 


|una  1. 1968. 

This  report  is  submitted  in  fuinilment 
of  the  requirement  of  Section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of  June 
1. 1989  of  six  rescission  proposals  and  14 
deferrals  contained  in  the  first  four 
special  messages  of  FY  1969.  These 
messages  were  transmitted  to  the 


Congress  on  September  30  and 
•November  29. 1988.  and  January  9  and 
April  18. 1989. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  June  1. 1989,  there  are  no  funds 
being  withheld  related  to  rescission 
proposals.  Two  of  the  six  rescission 
proposals  made  by  the  prior 
Administration  (R89-5  and  R89-6.  as 
described  in  Attachment  A)  continue  to 
be  supported  by  President  Bush  as 
offsets  to  supplemental  requests. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  June  1. 1989.  $5,094.9  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1989. 


Informatioo  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 

Vol.  53.  FR  p.  39879.  Wednesday. 
October  12, 1988 

Vol.  53.  FR  p.  49530.  Wednesday. 
December  7. 1988 

Vol.  54,  FR  p.  1650.  Friday.  January  13. 
1989 

Vol.  54.  FR  p.  18234,  Thursday.  April 
27. 1988 

Ridiafd  G.  Darman. 
Director. 
■UHM  CODE  3110-01-M 


TABLE  A 
STATUS  OF  1989  RESCISSIONS 


Rescissions  proposed  by  President  Reagan 

Accepted  by  the  Congress  as  of  June  1,  1989, 

Funding  made  available 

Funding  never  withheld 


NOTE: 


President  Bush  continues  to  support  two  rescission 
proposals  (identified  as  R89-5  and  R89-6  in  Attachment  A) 
as  offsets  to  pending  suppleaental  requests,  even  though 
the  related  funds  have  been  made  available.   They  total 
$6.4  million. 


*************************** 


TABLE  B 
STATUS  OF  1989  DEFERRALS 


illiLiuLjli-^i-'f,fii'l|i; 


.,,..,^Mm^^miMm 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  June  1,  1989, 
(OMB/Agency  releases  of  $4,067.3  million  and 
cumulative  adjustments  of  $6.0  million) 

Overturned  by  the  Congress 


Currently  before  the  Congress 


Attachments 


iitiV75'-''l',''! 'iii' 

L»l'«!.i .J,  I 


AtUchwnt  A  •  Status  of  Rescissions  •  Fiscal  Tear  1989 


As  of  JMfi*  1,  1969  Anunt 

AwNMits  In  Thousands  of  Dollars  Previously 

Rescission  Considered 

Agency/Burcau/Account         NiMber  by  Convress 

DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

Housing  Pro^raas: 

Swbsldl ted  dousing  programs R89-1         20.000 

CoHNnlty  Planning  and  Deve1opH»nt: 

Urban  develofiKnt  action  grants R89-2  SI  ,651 

DEPAR1MENT  OF  THE  INTERIOR 

Fish  and  Mlldllfo  Service: 

Land  acquisition R89-3  30,000 

National  Park  Service: 

Land  acquisition  and  SUte  assistance R89-4  3S.0U0 

OEPiMITMENT  OF  JUSTICE 

Office  of  Justice  Progran: 
Justice  asslsUnce R89-5  S.OOO 

DEPARTMENT  OF  LABOR 

Eaploywnt  Standards  Atkilnlstratlon: 
Black  lung  disability  trust  fund R89-6  1.445 

TOTAL.  RESCISSIONS 143,096 


AiKMint 

Currently 

before 

Congress 


Date  of 

Message      Rescinded 


Made 
Available 


Date       Congress  Ion 
Made  Action 

Available 


1-9-89 
1-9-89 


(See  note  below.) 

51.651      2-28-89 


1-9-89 
1-9-89 


3U.000      2-28-89 
35.000      2-28-89 


1-9-89 


S.OOO      3-16-89 


1-9-89 


1.44S      3-16-89 


123.096 


NOTE.  -  The  120  ainion  proposed  for  rescission  In  Rescission  Proposal  No.  89-1  was  nt^r  withheld  fro«  obligation. 
Therefore,  there  was  no  need  to  release  the  funds. 
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M JiMk 


MUclwnt  t  -  sum  of  Oeferrils  -  Fiscal  Te«r  I99f 


As  of  Jwit  1.  1969 
ktomtt  In  TlNMsands  of  Dollars 

ASMCjf/Bircau/tecoiint 


MOMit  taowit  CoMrcs* 

^,^  /''Jl!!rl*'f**  T|r.»»mH                   CiMlattvo       slOMlly     Cony^.  Cmlatlvo 

Deferral    Original      Subsequent  Date  of      OMB/Ageficy       Required       sI6mI  A^Jost- 

NwDer     Request       Change  (♦)  Message    Releases  (-)  Releases  (-)    Action  Ms  (♦) 


Deferred 
as  of 
»-l-89 


riMDS  APfROPRIATCO  TO  THE  rRESIOCNT 

iNtematlonal  Security  Assistance 

Foreign  ■tllUnr  sales  credit 089-11 

Cconoalc  support  fund 069-01 

089-OlA 

Nllttary  assistance 069-12 

International  ■IllUry  educatloN  and 
•raining.. •..••*•.•••«.••..«,.,...,,,,,...  089-13 

Agency  fbr  IntematlOMl  Developwnt 
International  disaster  asslsUnce 069-14 


SpKlal  Assistance  ftor  Central  Aaerica 
Prowtlon  of  stability  and  security  In 


ocfarhcht  of  agricuiiwe 


D69-2 


4.I72.7S0 
592.760 

457.000 

37.400 

18.12S 
1.000 


Forest  Service 

Expenses,  brush  disposal 

Cooperati ve  work. •«.•*•..•••••• 


..«•••.•••« 


DCFARIMCMT  OF  OCFCIBC  -  CIVIL 

Hlldllfe  Conservation,  WIIUiy  Reservations 
Mlldllfe  conservation.  Defense 


DCFAR'TTICNT  OF  CNCR6Y 

Po««er  Marketing  Administration 
SouUwestem  ^ower  Adalnlstratlon. 
Operation  and  Mintenance 


089-3 
069-4 
D89-4A 


069-5 
De9-SA 


089-i 
089-6A 


144.649 
335.263 


1.212 


2.800 


11-29-88 

09-30-88 

2.054.000  11-29-88 

11-29-88 

11-29-08 


11-29-68 


09-30-88 


09-30-88 

09-30-88 

172,737  04-18-89 


09-30-88 
227  04.18-89 


09-30-88 
S.600  04-18-89 


1.490.000 

1.700.254 
291.250 


1.000 


2.632.750 

946.506 
165.750 


1.439 


8.400 
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AtUclwfit  B  -  SUtMS  of  Otf«T«U  -  Fiscal  Tear  199* 


As  of  Jant  1.  19M 
ANHints  In  Thousands  of  Dollars 

Agency/BurcaM/Account 


iteMMt  AMwnt  Congrcs- 

Trans-UtH  Tra«.itt«d                     C«Mlat1»«       slonally     Congrw-  C«.1«tfft  Oeferrtd 

Deferral    Orlolnal      Subsequent  Date  of      OW/Ajency       Required       slonal  Adjust-  as  of 

Tuiiber     Request       ChanfleTo  Message    Releases  (-)  Releases  (-)    Action  aents  (♦)  6-1-89 


DCPARIMCMT  OP  HCALTN  MO  HUMAN  SCRVICCS 

Social  SocoHtjr  A«ilirfttrit1oii 
LlalUtlon  on  ailiinl  strati ve  expenses 
(com  traction) 


DCPMmCMT  OF  JUSTICE 

Office  of  Jostlcc  rrogra 
CriM  victin  food 


D89-7 
089-7A 


D89-8 
D89-8A 


6.745 


90.000 


0CFM1MCNT  OF  STATE 

•ofMo  for  Refugee  Frogrws 
United  States  cwrgency  refugee  and 
■Ifratlon  atslitanco  fund,  executive 


DCPMIMENT  OF  TRANSFORTATlOli 

Federal  Aviation  AMnlttratloo 
Facilities  and  equlpmit  (Airport  and 
•IriNiy  trust  fund) 


069-9 
089-9A 


26.135 


09-30-88 
80  04-18-09 


09-30-88 
35.000  04-18-89 


09-30-88 
27.000  11-29-88 


6.824 


125.000 


23.492 


C.OOl  35.644 


089-10 
089- lOA 


823.600 


09-30-88 
202.084  11-29-88 


1.025.692 


TOTAL.  DCFCRRALS. 


6.659.446      2.496.728 


4.067.311 


6.001      S.094.864 


|FR  Doc.  80-14093  Piled  6-13-80;  8-45  am) 
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Wednesday 
June  14,  1989 


Part  IV 


Environmental 
Protection  Agency 


40  CFR  Part  148 

Underground  Injection  Control  Program: 
Hazardous  Waste  Disposal  Injection 
Restrictions,  Additional  Effective  Dates; 
First  Third  Wastes;  Hnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  148 

Underground  Inlaetlon  Control 

WaataDlapoaal 


EffaetNo  Dotaa;  First  Third  Waataa 

AOmcv:  Environmental  Protection 

Agency. 

action:  Final  rule. 


v:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating 
rules  implementing  the  CongreMionally- 
mandated  prohibitions  on  the 
underground  injection  of  selected 
hazardous  waste*.  This  action  is  l>eing 
taken  in  response  to  amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  enacted  through  the 
Hazardous  and  Solid  Waste 
Amendments  of  1964  (HSWA). 

Today's  rule  sets  effective  dates  for 
certain  wastes  prohibited  under  section 
3004(g)  of  RCaiA.  The  general 
framework  for  implementing  the  land 
disposal  restrictions  for  injection  of 
hazardous  wastes  was  promulgated  on 
July  28. 1968  (53  FR  28118  et  seq.].  That 
rule  should  be  consulted  for  a  more 
thorough  explanation  of  the  Agency's 
rationale  concerning  the  implementation 
of  the  land  disposal  restrictions  for 
hazardous  waste  injectiao. 
OATC  This  final  rule  is  eflective  June  7. 
1969. 

ADQRtSWa:  The  official  record  for  this 
rulemaking  is  located  in  Room  1013C 
East  To%var.  Office  of  Drinking  Water 
(WH-550).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20480.  and  is  available 
for  viewing  from  9:30  a.m.  to  3:30  p.m.. 
Monday  tlirou^  Friday,  excluding  legal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  Eric  CallUto  at  (202)  382-550& 

TON  nrnmrn  infonmation  cotrrAcr: 
Bruce  Kobelski.  Office  of  Drinking 
Water.  EPA.  (202)  382-S508. 

PrMinltIa  OudiiM 

L  Background 
A  Statutory  Authority 
1.  Section  300«(f) 
Z  Section  3004(g) 


a  Bfiad  on  Stale  UlC  Primacy 
C  Regulatory  Background 
n.  Summary  of  Today's  Rule— AddWoaal 
Plrtt  Third  Scheduled  Wastes 
A.  Response  to  Comments 

1.  The  Applicability  of  BOAT  Treatment 
Standards  to  Iniected  Wastes 

2.  The  Establishment  of  Effecthrt  Dates 
R  "First  Third"  Waste  for  Which  EPA  has 

not  Set  Treatment  Standards,  and  dia 
RelatlonaUp  of  Today's  Final  Rale  to  die 
January  11. 1989.  Proposal  (54  PR  USS  »t 
seq.)  and  the  May  2. 1989.  Pinal  Rule  (S4 
FR  18836  et  $eg.] 
C  "First  Third"  Wastes  with  Bstabbahed 
Treatment  Standards  which  Curreot 
Data  Indicate  are  not  Being  In)ected 

D.  Determination  of  Available  Capacity 
and  Effective  Dates  for  InjecSad  TIrsI 
Third "  Wastes  (with  EsUbUshad  Treat- 
ment Standards)  not  Addfsased  on 
August  18. 1988  ! 

1.  K016 

2.  ions 

3.ia»0 
4.  K103 

E.  Technical  Correction 
nL  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 
E  Regulatory  Flexibility  Analysis 
C  Paperwork  Reduction  Act 
IV.  References 

List  of  Subiects 

L  Beckgrotuid 

A  Statutory  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  enacted 
on  November  8, 1664.  impose  substantial 
new  respoaefttliities  on  those  wbo 
handle  hazardous  waste.  The 
ameodmeats  prohibit  the  continued  land 
disposal  of  hazardous  waste  beyond 
specified  dates  unless  the  waste  meets 
or  is  treated  to  meet  levels  established 
pursuant  to  RCRA  I  3004(m)  or  the 
Administrator  determines  that  the 
prohibition  is  not  required  in  order  to 
protect  human  health  and  the 
environment  for  as  long  as  the  wastes 
remain  hazardous  (RCRA  sections  3004 
(dMl).  (e)(1).  (fK2).  (g)(5)).  Congress 
established  a  separate  schedule  in 
I  3004(f)  for  malting  determinatioos 
regarding  the  injection  of  dioxins  and 
solvents  and  the  list  of  wastes  specified 
'  in  S  3004(dK2).  termed  the  "California 
list." 

Wastes  meeting  the  treatment 
standards  set  by  EPA  under  section 
3004(m)  of  RCRA  may  be  land  disposed. 
The  statute  requires  EPA  to  set  "leveb 
or  methods  of  treatment,  if  any.  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardoas 
constituents  from  the  waste  so  that 


diort-term  and  long-term  threats  to 
haman  health  and  the  environment  are 
minimized"  (RCRA  section  30O4(mMl))- 

Land  disposal  prohibitions  are 
•fiiective  immediately  upon  the  statutory 
or  regulatory  deadlines  unless  the 
Agency  sets  another  effective  date 
based  on  the  earliest  date  that  adequate 
alternative  treatment,  recovery,  or 
dispoed  capacity  which  is  protective  of 
huBMn  health  and  the  enviroiunent  will 
be  available  (RCRA  sections  3004(h)(1) 
and  (2)).  However,  these  effective  date 
variances  may  not  exceed  2  years 
beyond  the  otherwise  applicable 
effective  date.  In  addition,  two  1-year, 
case-by-case  extensions  of  the  effective 
datsmay  be  granted  under  certain 
dtcumstances  (see  53  FR  28124.  July  26. 
1988)  (RCRA  section  3004(h)(3). 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  statute 
specifically  dcf^nas  laiul  disposal  to 
include,  but  not  be  limited  to,  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pOe.  injection  well,  land  treatment 
ncility.  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave  (RCRA 
section  3004(k)).  The  statute  also  sets 
forth  a  series  of  deadlines  for  Agency 
action<r 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  identified  or 
listed  under  RCRA  section  3001  as  of 
November  8. 1981  the  date  of  enactment 
of  HSWA.  For  any  hazardous  waste 
Mentlfied  or  listed  under  RCRA  section 
3001  after  November  8. 1984,  EPA  is 
required  to  make  land  disposal 
restriction  determinations  within  6 
months  of  the  date  of  Identification  or 
Hating  (RCRA  section  3004(g)(4)). 
However,  the  statute  does  not  impose  an 
automatic  prohibition  on  land  disposal  if 
EPA  misses  a  deadline  for  any  newly 
listed  or  newly  identified  waste. 

1.  Section  3004(fl 

Section  3004(0  addresses  the  disposal 
by  injection  of  solvents,  dioxins,  and 
California  list  wastes.  Specifically,  this 
section  requires  the  Administrator  to 
promulgate  rules  prohibiting  the 
disposal  of  such  wastes  into  wells  if  it 
may  "reasonably  be  determined  that 
such  disposal  may  not  be  protective  of 
human  health  and  the  environment  for 
as  long  as  the  waste  remains  tiazardous 
•  •  ••• 

2.  Section  3004(g) 

Section  3004(g)  of  RCRA  applies  to  all 
Methods  of  land  disposal  It  requires  the 


Agency  to  set  a  schedule  for  making 
land  disposal  restriction  decisions  for  all 
hazardous  wastes  listed  in  40  CFR  Part 
261  under  RCRA  section  3001(c)  as  of 
November  8. 1984.  other  than  the  wastes 
referred  to  in  sections  3004(d)  and  (e). 

Section  3004(g)(5)  provides  that  the 
regulations  promulgated  by  the 
Administrator  must  prohibit  methods  of 
land  disposal  except  methods  "which 
the  Administrator  determines  will  be 
protective  of  human  health  and  the 
environment  for  as  long  as  the  wastes 
remain  hazardous  *  *  *". 

Furthermore,  the  section  provides 
that,  except  for  wastes  which  coRq>ly 
with  the  standards  expressed  in  section 
3004(m),  a  method  of  land  disposal  may 
not  be  determined  to  be  protective  of 
human  health  and  the  enviroiunent, 
"unless,  upon  application  by  an 
interested  person,  it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous." 

B.  Effect  OB  State  UlC  Primacy 

The  land  disposal  restrictions  are  in 
effect  in  all  States  as  a  matter  of  federal 
law.  However,  the  Agency  expects  that 
State  agencies  which  iiave  primacy  for 
the  UIC  program  will  wish  to  implement 
Part  148,  and  receive  authorization  to 
grant  "no  migration"  exemptions  from 
land  disposal  restricbons  as  well  as 
case-by-case  extensions  under  section 
3004(h)(3).  However,  before  such 
authorization  can  be  granted,  the  State 
would  have  to  demonstrate  that  it  has 
the  authority  to  implement  sections  3004 
(f)  and  (g)  of  RCRA.  and  receive 
authorization  to  do  so.  A  thorough 
discussi<»i  of  the  conditions  under 
which  such  authorization  can  take  place 
can  be  found  in  50  FR  28728  e^  seq.,  July 
15. 1985,  51  FR  40618  et  seq.,  Nov.  7. 

1986.  and  52  FR  25783  et  seq..  July  8. 

1987.  In  addition,  where  jurisdiction  for 
UIC  and  RCRA  do  not  reside  in  the 
same  State  agency,  EPA  will  require  a 
Memorandum  of  Understanding 
between  the  two  entities,  dearly 
outlining  responsibility  for  granting 
exemptions. 

C.  Regulatory  Background 

Hazardous  waste  disposal  has  been 
regulated  through  two  programs:  surface 
disposal  through  40  CFR  Parts  264.  265. 
and  new  Part  268,  and  underground 
injection  through  the  UIC  Program  (40 
CFR  Parts  144  through  147). 

EPA  established  treatment  standards 
and  effective  dates  for  surface  disposal 
of  certain  hazardous  wastes  on 
Novemlier  7. 1986  (for  certain  solvents 


and  dioxiru.  51  FR  40572  et  seq.],  July  8, 
1987  (for  California  list  wastes,  52  FR 
25760).  and  August  17, 1988  (for  certain 
section  3004(g)  wastes,  53  FR  31138  et 
seq.). 

On  July  26. 1988  (53  FR  28118  et  seq.), 
the  Agency  published  Part  148  which 
established  the  framework  for 
implementing  the  HSWA  prohibitions 
for  injected  wastes,  and  set  effective 
dates  for  the  ban  against  the  injection  of 
solvents  and  dioxins.  An  August  16, 
1988.  publication  set  effective  dates  for 
the  ban  against  the  underground 
injection  of  California  list  wastes  as 
well  as  certain  of  the  "First  Third" 
wastes  (53  FR  30908  et  seq.].  Today's 
rule  was  proposed  on  October  26, 1988 
(53  FR  43400  et  seq.  ]  EPA  is  today 
setting  elective  dates  for  the  ban 
against  the  underground  injection  of  the 
remaining  "First  Third"  wastes  for 
which  treatment  standards  have  been 
finalized. 

Often,  several  waste  streams  will 
share  a  common  form  of  BOAT  and, 
thus,  form  a  treatability  group. 
Biological  treatment,  for  example,  is 
BOAT  for  several  waste  codes.  Where 
there  is  sufficient  available  treatment 
capacity  in  a  given  treatability  group  for 
all  types  of  disposal,  EPA  will  not  grant 
national  capacity  variances.  Where 
there  is  insufficient  capacity  for  all 
types  of  disposal  EPA  must  allocate  or 
dedicate  certain  waste  streams  to  the 
available  capacity  and  may  grant 
capacity  variances  for  the  others. 

The  allocation  decisions  have  the 
short  term  efi^ect  of  delaying  an  effective 
prohibition  date  for  certain  waste 
streams  for  up  to  two  years.  At  the  end 
of  that  time,  all  waste  streams  will  be 
subject  to  the  land  disposal  prohibitions. 
In  view  of  this  short  time  frame  and  the 
limited  resources,  the  Agency  has  not 
developed  sophisticated  analyses  to 
apportion  treatment  demand  to  the 
limited  treatment  capacity. 

In  previous  rules  the  Agency  has  used 
a  tiered  hierarchy  that  apportions 
available  treatment  capacity  firs!  to 
surface  disposal  units,  then  to  CERCLA 
remedial  actions  and  RCRA  section 
3004(u)  corrective  actions,  and  finally  to 
UIC  facilities  (52  FR  32450.  August  27. 
1987,  and  53  FR  30908  et  seq.,  August  16. 
1988).  Parts  of  this  decision  rule  are  not 
a  basis  for  today's  rulemaking  in  light  of 
recent  regulatory  actions  and  policy 
decisions.  On  February  27, 1989.  the 
Agency  amended  the  land  disposal 
schedule  to  place  in  the  "Third  Third"  of 
the  schedule  all  multi-source  leachate 
that  is  derived  from  hazardous  wastes 
(other  than  dioxin-containing  wastes) 
(54  FR  8284  et  seq.].  This  decision 
effectively  removes  many  CERCLA/ 
RCRA  cleanup  wastes  from 


consideration  in  the  above  hierarchy 
until  May  8, 1990,  as  many  of  these 
wastes  are  multi-source  leachate. 

Moreover,  the  Agency  has  banned  the 
underground  injection  of  wastes  in 
instances  where  these  wastes  place 
litUe  demand  on  available  capacity. 
This  decision  is  consistent  with  the 
purposes  of  the  allocation  scheme  since 
such  small  volumes  will  not  affect  the 
availability  of  capacity  for  surface 
disposal  or  RCRA  or  CERCLA  cleanups, 
lliis  approach  is  also  consistent  with 
Congressional  intent  in  expediently 
moving  industry  away  from  disposal 
and  towards  treatment 

Finally,  the  Agency  believes  the 
hierarchy  is  most  appropriately  used  in 
situations  where  large  volumes  of  waste 
are  competing  for  a  hmited  amount  of 
treatment  capacity  on  a  nationwide 
basis.  Today  a  rule  bans  the 
underground  injection  of  a  number  of 
low-vohime  (less  than  200.000  gallons 
injected/year)  wastes  that  are  injected 
at  only  a  few  facihties.  EPA  believes 
that  the  availability  of  truck  and  rail 
transportation  to  move  these  wastes  to 
treatment  facilities,  the  ability  of 
industry  to  provide  on-site  tanks  for 
treatment,  and  the  options  for  managing 
treatment  residuals  for  these  wastes  do 
not  Hmit  industry's  ability  to  treat  lhes« 
relatively  low  volumes. 

n.  Summary  of  Today's  Rule- 
Additional  First  Third  Scheduled  Wastes 

A.  Response  to  Comments 

Only  five  commenters  responded  to 
the  call  for  public  comment  of  today's 
rule.  Most  of  them  supported  the 
determinations  made  in  the  proposaL 
Specific  comments  were  made  on 
certain  of  the  Ageficy's  proposed 
effective  dates  and  to  the  appUcability 
of  established  treatment  standards  to 
injected  wastes.  These  concerns  are 
addressed  l)elow. 

1.  The  Applicability  of  BOAT  Treatment 
Standards  to  Injected  Wastes 

Two  commenters  discussed  their 
concerns  with  the  Agency's  approach  to 
leachate.  In  particular,  they  were 
concerned  that  (1)  leachate  may  be 
physically  and  chemically  unique  from 
process  generated  waste  and,  therefore, 
require  separate  regulatory  treatment, 
and  (2)  the  Agency  has  not  properly 
accounted  for  the  impact  on  treatnwnl 
capacity  of  banning  leachate  derived 
from  given  waste  codes. 

In  general,  EPA  believes  these 
comments  may  have  some  merit,  and 
published  a  final  rule  at  54  FR  8264 
(February  27, 1989)  which  reschedules 
multi-source  leachate  that  is  derived 
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from  hazardous  wastes  into  the  "Third 
Third"  of  the  schedule  described  in 
section  3004(g)(4)(C)  of  RCRA.  Thus,  the 
Agency  agreed  that  leachate  may  be 
physically  and  chemically  unique  from 
process  generated  waste  and.  therefore, 
require  separate  regulatory  treatment 

The  regulatory  decision  and  rationale 
are  described  in  the  above  Federal 
Register  notice.  The  effect  of  that 
February  27  rule  is  that  effective  dates 
established  in  today's  rulemaking  do  not 
apply  to  disposal  of  most  multi-source 
leachate.  Most  of  the  leachate  described 
by  the  commenters  is  multi-source  and. 
thus,  the  negligible  amount  of  single 
source  leachate  banned  by  today's  rule 
will  have  a  minimal  effect  on  demand 
for  treatment  capacity. 

One  commenter  requested  that  the 
Agency  not  set  effective  dates  for  the 
ban  against  the  underground  injection  of 
K015  nonwastewaters.  as  they  t>elieve 
the  BOAT  treatment  level  for  that  waste 
is  not  achievable  using  the  treatment 
standard  promulgated  on  August  17, 
1968  (53  FR  31154).  That  BOAT 
treatment  standard  ("No  Land  Disposal 
Based  on  No  Ash")  was  rescinded  for 
ions  nonwastewaters  on  May  2. 1960 
(54  FR  18836  et  seq.:  see  Section  (II)(B) 
of  today's  preamble).  As  a  result,  K015 
nonwastewaters  are  under  the  effect  of 
the  section  3004(g)  "soft  hammer".  EPA 
is  unable  to  set  effective  dates  for  a 
listed  waste  in  the  absence  of  an 
established  treatment  standard. 
Consequently,  the  Agency  defers  action 
on  K015  nonwastewaters  until  May  8. 
1990.  or  until  a  treatment  standard  is  set 
for  this  waste  code,  whichever  comes 
first. 

2.  The  Establishment  of  Effective  Dates 

One  commenter  stated  that  EPA  is 
failing  to  distinguish  between  methods 
of  land  disposal  in  promulgating  these 
regulations.  The  Agency  disagrees  with 
this  contention,  noting  that  promulgated 
and  proposed  regulatory  actions 
specifically  delineate  between  surface 
and  deep  well  disposal  with  regard  to 
certain  effective  dates. 

Specifically,  the  Agency  is 
apportioning  available  treatment 
capacity  to  surface  units  before  injection 
wells.  This  decision  rule,  which  clearly 
distinguishes  between  methods  of  land 
disposal,  often  results  in  the 
establishment  of  different  ban  effective 
dates,  based  on  type  of  disposal,  within 
a  waste  code.  For  example,  today's  rule 
grants  a  2-year  treatment  capacity 
variance  to  the  118  million  gallons  of 
dilute  KOie  wastes  which  are  annually 
underground  injected  This  same  waste 
was  banned  from  surface  disposal  on 
August  &  1988,  as  the  available 
treatment  capacity  was  adequate  to 


handle  the  dilute  K016  being  disposed  in 
landnils  and  surface  impoundments. 

It  is  true  that  the  Agency  is  setting  the 
same  effective  date  for  all  types  of 
disposal  for  certain  wastes.  Such 
determinations  are  made  in  the  context 
of  the  above  hierarchy  and  in  situations 
where  the  amount  of  available  treatment 
capacity  is  adequate  to  accommodate 
all  of  the  subject  waste  that  is  land 
disposed  or,  conversely,  none  of  the 
waste  that  is  land  disposed  EPA 
believes  that  such  decisions  are  both 
consistent  with  the  intent  of  HSWA  and 
protective  of  human  health  and  the 
environment. 

Another  commenter  noted  that  the 
preamble  language  at  53  FR  43405 
seemed  to  ban  absolutely  the 
underground  injection  of  the  wastes 
listed  in  Table  2  (i.e.,  "First  Third" 
Wastes  With  Established  Treatment 
Standards  Which  Current  Data  Indicate 
Are  Not  Being  Injected).  It  is  EPA's 
intent  to  ban  the  underground  injection 
of  hazardous  waste  that  do  not  meet  the 
BDAT  treatment  standards  and  while 
the  proposed  rraulatory  language 
explicitly  stated  this,  today's  preamble 
language  has  been  changed  to  clearly 
indicate  this  intent.  These  wastes  may 
continue  to  be  underground  injected  if 
the  wastes  cure  treated  to  meet  the  BDAT 
standard  or  if  a  demonstration  of  "no 
mitigation"  and  the  attendant 
requirements  of  the  UIC  program  are 
met 

Several  commenters  stated  that  EPA's 
use  of  the  term  "soft  hammer"  as 
applied  to  UIC  wells  was  misleading  or 
incorrect  Moreover,  they  argued  that 
any  national  capacity  variances  for 
^njection  wells  should  begin  on  May  8, 
1990,  or  an  earlier  date  which  EPA  mav 
set  by  regulation  after  promulgation  of  a 
BDAT  standard  and  a  decision  on  the 
availability  of  national  protective 
treatment  or  disposal  capacity  for  that 
waste.  EPA  now  agrees  with  this  latter 
position.  Under  section  3004(h)(2),  EPA 
"may  establish  an  effective  date 
different  from  the  effective  date  which 
would  otherwise  apply  under  subsection 

(d),  (e),  (f),  or  (g) given  certain 

findings  concerning  national  treatment 
or  disposal  capacity.  "Any  such  other 
effective  date  shall  in  no  event  be  later 
than  2  years  after  the  effective  date  of 
the  prohibition  which  would  otherwise 
apply  under  subsection  (d).  (e),  (f),  or 
(g)."  (RCRA  secHon  3004(h)(2)) 

Section  3004(g)(5)  requires  EPA  to 
prohibit  one  or  more  methods  of  land 
disposal  of  the  hazardous  wastes  listed 
in  the  section  3004(g)(4)  schedule,  except 
for  methods  of  land  disposal  which  the 
Administrator  determines  «vill  be 
protective  of  human  health  and  the 
environment  as  defuied  by  the 


standards  in  section  3004(g)(5).  The 
schedule  in  section  3004(g)(4)  divides 
wastes  into  thirds. 

Section  3004(g)(6)  describes  what 
happens  where  EPA  fails  to  promulgate 
effective  dates  on  the  schedule.  If  EPA 
has  not  promulgated  effective  dates  by 
August  a  1988,  for  the  "First  Third" 
wastes,  disposal  into  landfills  and 
surface  impoundments  is  subject  to  the 
special  restrictions  in  section 
3004(gKe)(A).  There  are  no  statutory 
prohibitions  for  disposal  of  wastes 
under  section  3004(g)  into  UIC  wells 
until  May  8. 1990.  See  RCRA  section 
3004(g)(6)(C).  This  same  frameworic  is 
true  for  wastes  in  the  "Second  Third" 
where  EPA  has  failed  to  promulgate 
regulatory  prohibitions  by  June  8, 1988. 

Thus,  for  UIC  well  operators,  the 
"effective  date  that  would  otherwise 
apply"  under  section  3004(g)  for 
purposes  of  section  3004(h)(2)  is  May  8. 
199a  unless  EPA  sets  an  earlier  effective 
date.  Under  section  3004(m)  EPA  may 
not  set  an  earlier  effective  date  for  a 
waste  unless  the  Agency  has 
established  a  treatment  standard  under 
section  3004(m)  for  that  waste.  EPA 
intends  to  promulgate  prohibitions  by 
May  8. 199a  as  it  develops  section 
3004(m)  standards  and  makes  decisions 
on  available  treatment  or  disposal 
capacity. 

The  policy  considerations  underlying 
section  3004(h)  support  this 
interpretation.  Congress  provided  a 
maximum  variance  of  2  years  for 
treatment  or  disposal  capacity  to 
develop  and  for  operations  to  adjust  to 
any  lack  of  capacity  that  will  exist  after 
two  years.  These  business  decisions  can 
only  be  reasonably  made  after  the 
Agency  has  set  treatment  standards  for 
the  waste  and  evaluated  available 
treatment  and  disposal  capacity.  Thus, 
the  maximum  national  capacity 
variance  for  the  injection  of  dilute  KOIO, 
for  example,  is  in  effect  for  two  years 
from  the  effective  date  of  this  rule  and 
not  two  years  from  August  8, 1988.  That 
August  8, 1988  date  only  affects 
restrictions  on  disposal  of  wastes  to 
surface  impoundments  and  landfills,  not 
UIC  wells. 

The  effective  date  of  the  prohibition 
on  the  underground  injection  of  dilute 
KOie  is  the  only  change  from  the 
proposal  based  on  this  Agency 
interpretation.  EPA  may  examine  the 
application  of  section  3004(g)  and 
section  3004(h)(2)  to  surface  disposal 
units  in  the  "Second  Thirds"  final 
rulemaking.  See  proposal  at  54  FR  1056 
et  seq.  ()anuary  11, 1989). 

One  commenter  believes  that  the 
Agency  should  defer  any  action  on 
effective  dates  for  injection  wells  until 
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May  8, 199a  arguing  that  EPA  must  first 
make  site-specific  determinations  of 
protectiveness  before  banning 
underground  injection.  RCRA  section 
3004(g)(5}  mandates  that  the  Agency 
shall  prohibit  land  disposal  of  the  "First 
Third "  of  scheduled  wastes  "*  *  * 
except  for  methods  of  disposal  which 
the  Administrator  determines  will  be 
protective  of  human  health  and  the 

environment EPA  believes  this 

requires  that  the  Agency  ban  such 
disposal  unless  protection  is  shown.  The 
Agency  is  In  the  process  of  determining 
which  injection  sites  will  be  protective 
of  human  health  and  the  environment 
Until  successful  petitions  pursuant  to 
Part  148  have  been  demonstrated.  EPA 
believes  the  most  prudent  and 
environmentally  sound  action  is  to  ban 
the  underground  injection  of  wastes 
unable  to  meet  the  BDAT  treatment 
standards.  As  a  practical  matter, 
treatment  capacity  variances  have  been 
granted  for  a  number  of  the  large  volume 
waste  streams  that  are  currendy 
underground  injected,  thereby 
alleviating  any  short-term  dislocation 
for  industry. 

B.  "First  Third"  Waste  for  Which  EPA 
Has  Not  Set  Tteatment  Standards,  and 
the  Relationship  of  Today's  Final  Rule 
to  the  January  11,  1989,  Proposal  (54  Ftt 
1056  et  seq.)  and  the  May  2,  1989.  Final 
Rule  (54  FR  18836  et  seq.) 

On  January  11. 1989.  EPA  proposed 
treatment  standards  and  effective  dates 
for  certain  "First  Third".  "Second 
Third ".  and  "Third  Third"  wastes  (54  FR 
1056  et  seq.].  "First  Third"  wastes 
addressed  in  the  January  proposal  are 
marked  with  an  asterisk  in  Table  1 
below.  The  wastes  in  Table  1  are  not 
prohibited  from  land  disposal  by  this 
regulation,  but  may  be  affected  by 
rulemaking  in  the  very  near  future. 

In  the  October  26, 1988,  proposal  to 
this  rule,  EPA  proposed  to  ban  the 
underground  Injection  of  K004 
nonwastewaters  and  IC008 
nonwastewaters.  The  Agency  had 
previously  set  a  BDAT  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  these  wastes  (53  FR 
31138  e/  seq..  August  17. 1968).  The 
January  11. 1989,  proposal,  howrever, 
proposed  to  change  Uie  BDAT  treatment 
standards  for  these  waste  codes.  To 
fully  consider  these  changes,  EPA  is 
deferring  setting  an  underground 
injection  effective  date  in  this  final  rule 
for  these  wastes  and  will  make  a 
determination  concerning  these  wastes 
in  the  final  rule  to  the  January  11, 1989, 
proposal. 

On  May  2, 1989  (54  FR  18836  et  seq.), 
the  Agency  revised  BDAT  treatment 


standard  determinations  for  the 
nonwastewaler  forms  of  the  following 
ten  wastes;  (KG04.  K008,  K015,  K021. 
K025,  K036.  K080.  K069,  K083,  and  KlOO). 
EPA  had  originally  set  BDAT  for  these 
wastes  as  "No  Land  Disposal"  based  on 
either  "no  generation",  "reactivity", 
"recycling",  or  "no  ash"  (see  FR  31138  et 
seq.,  August  17, 1988).  The  May  2, 1969. 
rule  narrows  the  set  of  wastes  subject  to 
the  "No  Land  Disposal"  BDAT.  The  new 
subset  subject  to  this  BDAT  includes 
only  nonwastewater  forms  of  these 
wastes  which  are  generated  by  the 
process  described  in  the  waste  listing 
description  and  disposed  after  August 
17. 1988.  The  current  BDAT  treatment 
standards,  do  not  however,  apply  to 
nonwastewater  forms  of  these  wastes 
which  are  generated  in  the  course  of 
treating  wastewater  forms  of  these 
wastes.  Today's  final  rule  sets  effective 
dates  only  for  the  subset  of  these  waste 
forms  within  the  scope  of  the  current 
BDAT  treatment  standards.  For  K004 
nonwastewaters  and  K008 
nonwastewaters,  the  Agency  is  not 
setting  effective  dates  for  the  reasons 
discussed  in  the  beginning  of  this 
section. 

Table  1.— Tinl  Third"  WastM  for  Which  no 
Treatmanl  Siamlaida  Hav*  Bmb  '^-'-"4Hn* 

*F008    wastewaters— The  wastewater 
component  of  treatment  sludges  from 
electroplating  operations  except  from  the 
following  processes;  (1)  Sulfuric  acid 
anodizing  of  ahmiinum;  (2)  tin  plating  on 
carbon  steel:  (3)  zinc  plating  (segregated 
basis)  tm  carbon  steel;  (4)  aluminum  or 
sine-aluminum  plating  on  cartxtn  steel; 
(5)  cleaning/stripping  associated  with 
tin.  zinc  and  aluminum  plating  on  carbon 
steek  and  (6)  chemical  etching  and 
milling  of  aluminusn.  (NOTE:  The  Agency 
has  established  a  treatment  standard  for 
the  nonwastewater  component  of  the 
F006  waste  category.  See  SecUon  (U)(C) 
of  today's  preamble.) 

*F007 — Spent  cyanide  plating  bath  solutions 
from  electroplatuig  operations. 

*F00a— Plating  bath  sludges  from  the  bottom 
of  plating  batlu  from  the  electropiaUitg 
operations  where  cyanides  are  used  in 
the  process. 

*F009 — Spent  stripping  and  cleaning  Iwth 
solutions  from  electroplating  operations 
where  cyanides  are  used  in  the  process. 

*F01&— Wastewater  treatment  sludges  from 
the  chemical  conversion  coating  of 
aluminum. 

K004    wastewaters — The  wastewater 

component  of  treatment  sludge  from  the 
production  of  zinc  yellow  pigments. 
(NOTE:  The  Agency  has  established  a 
treatment  standard  for  some  of  the 
nonwastewater  components  of  the  K004 
waste  category.  See  Section  (I1)(C)  of 
today's  preamble.) 


K008    wastewaters — The  wastewater 
component  of  oven  residue  from  the 
production  of  chrome  oxide  green 
pigments.  (NOTE:  The  Agency  has 
estabKshed  a  treatment  standard  for 
some  of  the  nonwastewater  components 
of  the  K008  waste  category.  See  Section 
(IIMC)  of  today's  preamble.) 
*K011 — Bottom  stream  from  the  wastewater 

stripper  in  the  production  of  acrylonitrile. 
*K013 — Bottom  stream  from  the  acetonibile 

cohimn  in  the  production  of  acrylonitrile. 
•K014 — Bottoms  from  the  acetonitrile 

purification  column  in  the  production  of 
acrylonitrile. 
KOIS    nonwastewaters — The  noawastewater 
component  of  still  bottonw  from  the 
distillation  of  l>eDzyl  chloride.  (NOTE: 
The  Agency  has  established  a  treatment 
standard  for  the  wastewater  component 
of  the  K015  waste  category.  See  sfectioa 
(II)(C)  of  today's  preamble.) 
K017 — Heavy  ends  (still  Irattoms)  from  the 
purification  column  in  the  production  of 
epichlorohydrin. 
K021    wastewaters— The  wastewater 
component  of  aqueous  spent  antimony 
catalyst  waste  from  fluoromethanes 
production.  (NOTE;  The  Agency  has 
established  a  treatment  standard  for 
some  of  the  nonwastewater  components 
of  the  iCQ21  waste  category.  See  Section 
(U)(C)  of  today's  preamble.) 
K022    wastewaters — The  wastewater 
component  of  distillation  bottom  lars 
from  the  production  of  piMDol/acetooe 
from  cumane.  (NOTE:  The  Agency  hot 
established  a  treatment  standard  for  the 
nonwastewater  components  of  the  K022 
waste  category.  See  Section  (II)(C)  of 
lo«Jay's  preambli  ) 
K031 — By-product  salts  generated  in  the 
production  of  MSMA  (mooosodiwB 
melhanearsenale  and  cacodyhc  acid). 
K035 — Wastewater  treatment  sludges 

generated  in  the  production  of  creosule. 
*K036    wastewaters    The  wastewater 
component  of  still  Iwttoms  from  toluene 
reclantation  distillation  in  the  production 
of  disulfoton.  (NOTE:  The  Agency  has 
established  a  treatment  standard  for 
some  of  the  nonwastewater  components 
of  the  K036  waste  category.  See  Section 
(II)(C)  of  today's  preamble.) 
K04e    wastewaters  and  explosive 

nonwastewaters — Both  the  explosive 
nonwastewater  component  and  all 
wastewater  components  of  treatment 
sludges  from  the  manufacturing, 
formulation,  and  loading  of  lead-based 
initiating  compounds.  (NOTE:  The 
Agency  has  established  a  treatment 
standard  for  the  nonexplosive 
nonwastewater  components  of  the  K046 
waste  category.  See  Section  (UNC)  of 
today's  preamble.) 

K060    wastewaters — The  wastewater 

component  of  ammonia  stiU  lime  sludge 
from  caking  operations.  (NOTE:  The 
Agency  has  established  a  treatment 
Standard  for  some  of  the  nonwastewaler 
components  of  the  K060  waste  category. 
See  Section  (II)(C)  of  today's  preamble.) 
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Kom    waitewatera— The  wattewaler 
component  of  emiMlon  control  dual/ 
•lu<l^  from  the  primary  production  of 
•teel  in  electric  himace*.  (NOTE:  The 
Agency  /km  eatabliahed  a  treatment 
standard  for  the  nonwastewater 
component  of  the  K061  waste  category. 
See  Section  (II)(C]  of  today's  preamble.) 

KOee    wastewaters  and  calcium  sulfate 
noflwastewatera — All  wastewaters,  and 
the  calcium  sulfate  nonwastewater 
component  of  emission  control  dust/ 
sludge  from  secondary  lead  smelting. 
(NOTE:  The  Agency  has  established  a 
treatment  standard  for  some  of  the 
noncalcium  sulfate  nonwastewater 
components  of  the  Koeo  waste  category. 
See  Section  (UMC)  of  today's  preamble.) 

K073— Chlorinated  hydrocarbon  waste  from 
the  purification  step  of  the  diaphragm 
cell  process  using  graphite  anodes. 

K063— Distillatioa  bottoms  from  aniline 
production. 

K0B4 — Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  pharmaceuticals  from  arsenic 
or  organo-arsenic  compounds. 

KOBS— Distillation  or  fractionation  column 
bottoms  from  the  production  of 
chiorobenzenas. 

KOeO— Solvent  sludges,  caustic  washes  and 
sludges,  or  water  washes  and  sludges 
from  cleaning  tubs  and  equipment  used 
in  the  formulation  of  ink  from  pigments, 
driers,  soaps,  and  stabilizers  containing 
chromium  and  lead.  (NOTE;  The  Agency 
has  established  a  treatment  standard  for 
Koee  solvent  washes.  See  Section  (B)(C) 
of  today's  preamble.) 

KIOS— Wastewater  treatment  sludge  from  the 
merctiry  cell  process  in  chlorine 
productioa 
P  and  U  wastes— All  remaining  "First  Third" 
chemical  specific  wastes  originally  listed 
under  ||  281.33  (e)  and  (f)  (i.e..  those 
beginning  with  a  "U"  or  a  "F"  (Note  A 
treatment  standard  has  been  proposed 
for  P03a  P039,  P041.  P063.  P071.  P089. 
POM.  P0e7,  U221.  and  U223.  Until  BOAT 
is  finalized  these  wastes  remain  under 
the  effect  of  the  "soft  hammer"). 
*  "First  Third"  waste  addressed  in  )anuary 
tl.  1960  proposal. 

C.  "First  Third"  Wastes  with 
Established  Treatment  Standards  which 
Current  Data  Indicate  tire  Not  Being 
Injected 

The  RCRA  secUon  3004(g)  "First 
Third"  wastes  listed  in  Table  2  below 
are  "First  Third"  wastes  with 
established  BOAT  standards  which 
current  data  indicates  are  not  being 
injected.  (Refs.  1  and  2)  (Note:  Included 
in  Table  2  are  K025  nonwastewaters  and 
K100  nonwastewaters.  Originally 
"Second  Third"  and  'Third  Third" 
wastes,  respectively,  these  wastes  have 
established  treatment  standards  and  as 


such  are  being  addressed  along  with  the 
"First  Third"  wastes.)  Treatment 
standards  were  established  for  these 
wastes  on  August  17. 1988  (53  FR  31138 
et  seq.)  (or  revised  on  May  2. 1989  (54  FR 
18836  et  seq.)).  Restricting  the  injection 
of  these  waste  would  have  a  negligible 
effect  on  the  availability  of  treatment 
capacity.  Therefore,  EPA  is  banning  the 
underground  injection  of  these  wastes 
on  June  7, 1989,  unless  they  are  able  to 
meet  the  BOAT  treatment  standards. 
The  Agency  believes  these  decisions 
will  have  no  effect  on  the  remaining 
national  capacity  available  to  treat 
RCRA/CERCLA  remedial  actions 
requiring  the  type  of  BOAT  treatment 
associated  with  these  wastes. 

Tabb  l.^^Ftfal  Tkiid"  WastM  With 
EstabUalMd  TtMlOMnl  Staddaids  Whkb 
Cmrant  DaU  Indicate  Art  Not  Befaig  Injected 

P006    nonwastewaters— The  nonwastewater 
component  of  treatment  sludges  from 
certain  electroplating  operations.  (NOTE: 
The  Agency  has  not  established  a 
treatment  standard  for  FOOe 
wastewaters.  See  Section  (II)(B)  of 
today's  preamble.) 
KOOl— ^ttom  sediment  sludge  from  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and /or  pentachlorophenol. 
KOIS    Wastewaters— The  wastewater 
component  of  still  Irattoms  from  the 
distillation  of  benzyl  chloride.  (NOTE: 
On  May  2. 1989,  the  Agency  rescheduled 
K015  nonwastewaters  to  the  Third  Third 
See  Section  (IIHB)  of  today's  preamble.) 
K018— Heavy  ends  from  the  fractionation 

column  in  ethyl  chloride  production 
K020 — Heavy  ends  from  the  distillation  of 
vinyl  chloride  in  vinyl  chloride  monomer 
production. 
tK021  nonwastewaters— The  nonwastewater 
component  of  aqueous  spent  antimony 
catalyst  waste  from  fluoromethanes 
production.  (Note:  The  Agency  has  not 
established  a  treatment  standard  for 
K021  wastewaters.  See  Section  (1I)(B)  of 
today's  preamble.) 
K022    nonwastewaters— The  nonwastewater 
component  of  distillation  bottom  tars 
from  the  production  of  phenol /acetone 
from  cumane.  (Note:  The  Agency  has  not 
established  a  treatment  standard  for 
K022  wastewaters.  See  Section  (II)(B)  of 
today's  preamble.) 
K024 — Distillation  bottoms  from  the 

production  of  phthalic  anhydride  from 
naphthalene. 

tK025    nonwastewaters — ^The 

nonwastewater  component  of  distillation 
bottoms  from  the  production  of 
nitrobenzene  by  the  nitration  of  l>enzene. 
(Note:  The  Agency  established  a 
treatment  standard  for  K02S 


nonwastewaters.  originally  listed  with 
the  "Second  Third"  wastes,  on  August 
17, 1968.  This  determination  was  revised 
on  May  2. 1989.  The  Agency  has  not 
established  a  treatment  standard  for 
K02S  wastewaters.  As  such.  K025 
wastewaters  remain  a  "Second  Third" 
waste,  and  will  be  addressed  at  a  later 
date.) 

tK036  nonwastewaters— The  nonwastewater 
component  of  still  bottoms  from  toluene 
reclamation  distillation  in  the  production 
of  disulfoton.  (Note:  The  Agency  has  not 
established  a  treatment  standard  for 
K036  wastewaters.  See  Section  (II)(B)  of 
today's  preamble.) 

K037— Wastewater  treatment  sludge  from  the 
production  of  disulfoton. 

K044— Wastewater  treatment  sludges  from 
the  manufacturing  and  processing  of 
explosives. 

K04S— Spent  carbon  from  the  treatment  of 
wastewater  containing  explosives. 

K046    nonexplosive  nonwastewaters — ^The 
nonexplosive  nonwastewater  component 
of  treatment  sludges  from  the 
manufdcturing.  formulation,  and  loading 
of  leud-based  initiating  compounds. 
(Note:  The  Agency  has  not  established  a 
treatment  standard  for  K046  wastewaters 
and  the  explo(>ive  nonwastewater 
component  of  the  K048  waste  category. 
See  Section  (1I)(B)  of  today's  preamble.) 

K047— Pink/red  water  from  TNT  operations. 
K048— Dissolved  air  flotation  (DAF)  float 
from  the  petroleum  refining  industry. 

tKOSO    nonwastewaters — ^The 

nonwastewater  component  of  ammonia 
still  lime  sludge  from  coking  operations. 
(Note:  The  Agency  has  not  established  a 
treatment  standard  for  K060 
wastewaters.  See  Section  (II)(B)  of 
today's  preamble.) 

K081    nonwastewaters— The  nonwastewater 
component  of  emission  control  dust/ 
sludge  from  the  primary  production  of 
steel  in  electric  furnaces.  (Note:  The 
Agency  has  not  established  a  treatment 
standard  for  K061  wastewaters.  See 
Section  (II)(B)  of  today's  preamble.) 

tK069    noncalcium  sulfate 

nonwastewaters — The  noncalcium 
sulfate  nonwastewater  component  of 
emission  control  dust/sludge  from 
secondary  lead  smelting.  (Note:  The 
Agency  has  not  estabPished  a  treatment 
standard  for  Koe9  wastewaters  and  tf»e 
calcium  sulfate  nonwastewater 
component  of  the  K069  waste  category. 
See  Section  (I1)(B)  of  today's  preamble.) 

KOee    solvent  washes— Solvent  washes  from 
cleaning  tubs  and  equipment  used  in  the 
formulation  of  ink  from  pigments,  driers, 
soaps,  and  stabilizers  containing 
chromium  and  lead.  (Note:  The  Agency 
has  not  established  a  treatment  standard 
for  KOae  solvent  sludges,  caustic  washes 
and  sludges,  or  water  washes  and 
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shidges.  See  Section  (n)(B)  of  today's 

preamble.) 
IC0e7 — Decanter  tar  shidge  from  coking 

operations. 
K099— Untreated  wastewater  from  the 

production  of  2, 4-D. 

fKlOO    nonwastewaters— The 

nonwastewater  component  of  waste 
leaching  solution  from  acid  leaching  of 
emission  control  dust/sludge  from 
secondary  lead  smelting.  (Note:  The 
Agency  established  a  treatment  standard 
for  KlOO  nonwastewaters.  originally 
listed  with  the  "Third  Third"  wastes,  on 
August  17, 1988.  This  determination  was 
revised  on  May  2, 1989.  The  Agency  has 
not  established  a  treatment  standard  for 
KlOO  wastewaters.  As  such.  KlOO 
wastewaters  i%main  a  "Third  Third" 
waste,  and  will  be  addressed  at  a  later 
date.) 
KlOl — Distillation  tar  residues  from  the 
distillation  of  aniline-based  compounds 
in  the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  organo- 
arsenic  compounds. 
K102 — Residue  from  the  use  of  activated 
carixm  for  declorization  in  the 
production  of  veterinary  pharmaceuticals 
from  arsenic  or  organo-arsenic 
compounds, 
t  A  BDAT  treatment  standard  has  been 
established  only  for  the  sul>set  of  these 
wastes  which  are  generated  by  the  process 
described  in  the  waste  listing  description  and 
disposed  after  August  17, 1988.  The 
established  BDAT  does  not  apply  to 
nonwastewater  forms  of  these  wastes  which 
are  generated  in  the  course  of  treating 
wastewater  forma  of  these  wastes  (see 
generally  54  F7t  18836  et  seq..  May  2, 1989, 
and  Section  (n)(B)  of  today's  preamble).  As 
such,  the  ban  dates  established  for  these 
waste  codes  in  today's  rule  apply  only  to  the 
subset  of  wastes  within  the  scope  of  the 
BDAT  treatment  standards  established  on 
May  2. 1989. 

D.  Determination  of  Available  Capacity 
and  Effective  Dates  for  Injected  "First 
Third"  Wastes  (with  Established 
Treatment  Standards  Not  Addressed  on 
August  16. 1988 

Table  3  summarizes  the  effective 
dates  for  the  ban  against  the 
underground  injection  of  certain  "First 
Third"  wastes.  This  table  lists  only 
those  "First  Third"  wastes  with 
established  treatment  standards  for 
which  underground  injection  effective 
ban  dates  were  not  promulgated  on 
August  16, 1988.  and  which  are  injected. 
The  Agency  believes  these  decisions 
will  have  no  effect  on  the  remaining 
national  capacity  available  to  treat 
RCRA/CERCLA  remedial  actions 
requiring  the  tjrpe  of  treatment 
associated  with  these  wastes. 
Discussions  of  all  wastes  addressed  in 
Table  3  follow. 


Table  3.— Injected  "Fwst  Thwo" 
Wastes  (With  Estabusheo  Treat- 
ment Standards)  Not  Addressed  on 
August  16 


RCRA 
waste 
code 

Eftocttve  dale 

prapoeed  on  OdotMr 

2e.lM8 

ENective  date  in 
final  nie 

K016 

OiuleKOie 

vanance  una 

(<1%>— vanance 

June  7.  t9»l. 

umH  8/6/90:. 

Concemratad  K01« 

June  7.  I9e9. 

(2l%>-d>leol 

finsi  proniulQstton 

o(  that  proposaL 

K019 

DMeoflnal 

PvOmUigaDOn  Of 

June  7, 1989. 

K030 

Data  o(  find 
pfomulgatioo  of 
that  propoeaL 

June  7. 1989. 

K103 

DMeoflnal 
promulgaion  o( 
ttMt  propoeaL 

June  7. 1989. 

1.  K016 

Wastes  categorized  as  K016  consist  of 
heavy  ends  or  distillation  residues  from 
the  production  of  certain  halogenated 
hydrocarbons.  The  Treatment,  Storage, 
Disposal  and  Recovery  (TSDR)  Survey 
(Ref.  2)  identified  118  million  gallons  of 
injected,  dilute  (<1%)  K016  wastes  with 
an  identified  BDAT  treatment  standard 
of  wastewater  treatment  consisting  of 
biological  treatment  followed  by  wet  air 
oxidation.  The  survey  also  indicated 
that  170,000  gallons  of  K016  may  be 
injected  at  concentrations  equal  to  or 
greater  than  1%.  BDAT  for  these  K016 
wastes  (^1%)  would  be  liquid 
combustion  ((Ref.  2). 

The  Agency  has  determined  that  there 
is  72  million  gallons  of  available 
capacity  for  the  treatment  train 
applicable  to  injected,  dilute  K016 
waste.  Similarly,  246  million  gallons  of 
available  capacity  have  been  identified 
for  injected  wastes  utilizing  liquid 
combustion  as  treatment  As  indicated 
earlier  in  the  preamble,  the  Agency  has 
decided  to  grant  a  2-year  variance  not 
from  August  8. 1988,  as  proposed,  but 
rather  from  the  effective  date  of  this 
rule.  EPA,  therefore,  is  today  granting  a 
variance  to  dilute  (<1%)  K016,  and 
banning  its  injection  on  June  7, 1991.  The 
injection  of  concentrated  (=1%)  K016, 
unless  it  meets  or  is  treated  to  meet  the 
BDAT  treatment  standards,  is  banned 
on  June  7, 1989.  (The  determination  as  to 
whether  a  wastewater  contains  less 
than  1%  K016  is  to  be  made  at  the  point 
of  initial  generation  prior  to  any 
treatment,  i.e.,  when  the  waste  first 
meets  the  KOie  listing  description.) 


ZK019 

This  waste  stream  is  composed  of 
heavy  ends  and  distillation  residues 
generated  in  the  production  of  ethylene 
dichloride.  The  TSDR  Survey  has 
identified  only  65.000  gallons  of  this 
relatively  dilute  waste  that  are  being 
injected.  The  most  appropriate 
treatment  for  this  waste  would  be 
wastewater  treatment  based  on 
biological  degradation  (Ref.  2).  As 
mentioned  above,  the  survey  shows  an 
alternative  capacity  of  72  million  gallons 
for  injected  wastes  amenable  to  this 
type  of  treatment.  Because  the  Agency 
has  identified  adequate  capacity  for  this 
particular  waste  stream,  EPA  is 
promulgating  the  effective  date  as 
proposed,  prohibiting  the  underground 
injection  of  K019  wastes  not  meeting  the 
BDAT  treatment  standards  on 
June  7. 1989. 

3.K030 

This  waste  is  generated  in  the 
production  of  trichloroethylene  and 
perchloroethylene  and  consists  of 
column  bottoms  and  heavy  ends.  As 
with  K019,  the  injected  waste  is  dilute 
and  is  best  treated  by  wastewater 
treatment  based  on  biological 
degradation.  As  noted  above,  EPA  has 
identified  72  million  gallons  of  such 
treatment  capacity  for  injected  wastes. 
The  survey  shows  less  than  30,000 
gallons  of  this  waste  being  injected.  The 
Agency  believes  that  the  information 
gathered  from  the  survey  shows 
sufficient  capacity  to  treat  this  waste, 
and  is  therefore  promulgating  the 
effective  date  as  proposed  and  banning 
the  underground  injection  of  K030 
waste,  unless  it  meets  or  is  treated  to 
meet  the  BDAT  treatment  standards,  on 
June  7, 1989. 

4.  K103 

This  waste  stream  consists  of  residues 
from  the  production  of  analine.  The 
TSDR  Survey  indicates  that  31.560 
gallons  of  K103  are  being  injected  each 
year  (Ref.  2).  The  Agency  believes  that 
this  waste  is  relatively  concentrated. 
The  specified  BDAT  for  K103  is  liquid 
combustion,  which  shows  an  available 
capacity  of  246  million  gallons  for 
injected  wastes.  Based  on  this 
information,  the  Agency  is  banning  the 
underground  injection  of  such  wastes, 
unless  they  meet  or  are  treated  to  meet 
the  BDAT  treatment  standards,  on 
June  7, 1989. 

£.  Technical  Correction 

On  July  26, 1988.  the  Agency  set 
effective  dates  for  the  ban  against  the 
underground  injection  of  solvents  and 
dioxins.  Included  in  the  Part  148 
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language  that  established  these  bans 
was  language  referencing  S  268.44,  the 
regulatory  section  which  allows  for 
treatability  variances  (S  148.10(c)(4)  and 
i  148.11(b)(4)).  EPA  U  today  deleUng 
these  two  provisions,  and  replacing 
them  with  language  that  would  achieve 
the  equivalent  result  in  ( 146.10(c)(1) 

and  5  14ail(b)(l)  ( if  the  wastes 

meet  or  are  treated  to  meet  the 
applicable  standards  specified  In 
Subpart  D  of  Part  288*  *  *  )• 

The  Agency  is  recodifying  8  148.14  in 
order  to  make  the  waste-specific 
effective  dates  appear  in  chronological 
order.  This  recodification  is  included  to 
enhance  clarity  and  does  not  affect  the 
decisions  made  on  August  18. 1968.  for 
K049-62. 10)62.  KOTl,  and  K104  wastes, 
nor  does  it  open  these  decisions  for 
public  comment 

m.  Regulatory  Requirements 

A  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quantification  of  the 
potential  benefits  and  costs  of  the  rule. 
as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition.  Executive  Order  12291  requires 
that  regulatory  agencies  prepare  an 
analysis  of  the  r^ulatory  Impact  of 
major  rules.  Major  rules  are  defined  as 
those  likely  to  result  fat: 

1.  An  annual  cost  to  the  economy  of 
$100  million  or  more:  or 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  Individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  international  trade. 

The  Agency  has  performed  an 
analysis  of  the  regiilation  to  assess  the 
economic  effect  of  associated 
compliance  costs  for  the  "First  Third" 
list  wastes  (Ref.  3).  Total  compliance 
costs  of  the  entire  "First  Third"  list 
regulations  (i.e.,  those  finalized  today, 
those  finalized  on  August  16, 1986.  and 
those  for  which  treatment  standards 
have  not  yet  been  defined)  are 
estimated  at  $28.5  million,  or  $8.2  million 
annualized  Alternate  treatment  costs 
are  estimated  to  total  $25.75  million  ($8.0 
million  annualized),  and  petition  costs 
are  estimated  to  be  $2.75  million  ($0.20 
million  annualized).  These  costs 
indicate  that  this  rule  does  not 
constitute  a  major  rule  under  Executive 
Order  12291. 


A  Regulatory  FleK/bUity  Analysis 

Purauant  to  the  Regulatory  Flexibility 
Act  5  U3.C  601  et  seq^  whenever  an 
agency  publishes  a  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analjrsis  is  unnecessary,  however,  if  the 
agency's  administrator  certifies  that  the 
rule  will  not  have  significant  economic 
effect  on  a  substantial  number  of  smaU 
entities. 

Ownera  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical  and  other 
manufacturing  compemles.  The  Agency 
is  not  aware  of  any  small  entities  that 
would  be  affected  by  this  rule.  Part 
14&l(c)(3)  of  the  regulatory  framework 
for  this  rule  exempts  any  small  quantity 
generator,  as  defined  in  §  261.5,  from  the 
underground  injection  prohibitions 
established  in  that  framework.  The 
Administrator  certifies  that  this  rule  will 
not  have  significant  economic  effects  on 
a  substantial  number  of  small  entitles. 
As  a  result  of  this  finding  EPA  has  not 
prepared  a  formal  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.) 
and  have  been  assigned  OMB  control 
number  2040-0042. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  290  hours  per  respondent 
Including  time  for  reviewing 
Instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ililormation,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

IV.  References 

(1)  Findings  on  Class  I  Hazardoua 
Wells  Affected  by  the  Land  Ban  Rules; 
Temple.  Barker  and  Sloane,  December, 
1987. 


(2)  Background  Document  for  First 
Third  Wastes  to  Support  40  CFR  Part 
268  Land  Disposal  Restrictions.  Final 
Rule,  First  Third  Waste  Volumes, 
Characteristics,  and  Required  and 
Available  Treatment  Capacity— Part  0; 
U.S.  EPA,  OSW,  August  1968. 

(3)  Regulatory  Impact  Analysis  of 
Proposed  Hazardous  Waste  Disposal 
Restrictions  for  Class  I  Injection  of  First 
Thirds  List  Waste;  EPA  Report,  Contract 
No.  66-03-3348,  Cadmus  Group,  Ino, 
October  1967. 

Liat  of  Subjects  in  40  CFR  Pact  148 

Administrative  practice  and 
procedure.  Confidential  business 
infotmation.  Environmental  protection. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
waste,  Intergovemmental  relations. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal  Water  supply.  Water  pollution 
control 

Dated:  )uo#7, 1969. 
WilUam  K.  ReOly. 
Administrator. 

Therefore  Chapter  I  of  Title  40  is 
amended  as  follows: 

PART  14$-HAZARD0US  WASTE 
INJECTION  RESTRICTIONS 

1.  The  audiority  citation  for  Part  148 
continues  to  read  as  follows: 

Authority:  Section  3004.  Resource 
Conservation  and  Recovery  Act  42  U.S.C. 
eanetaeq. 

2.  In  f  148.ia  paragraph  (cM4)  Is 
removed  and  paragraphs  (c)(1)  and  (cK3) 
are  revised  to  read  as  follows: 

i  148.16   wasieapeeHle 


(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
fai  Subpart  D  of  Part  288;  or 
•        •        •        •        • 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 
S  148.4  of  this  part 

3.  In  S  148.11.  paragraph  (b)(4)  is 
removed  and  paragraphs  (b)(1)  and 
(b)(3)  are  revised  to  read  as  follows: 


i  148.11    Waste 
dioxin-contalning 


(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268;  or 
•        •        •        *        * 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 
i  148.4  of  this  part. 

4.  Section  148.14  is  revised  to  read  as 
follows: 

{148.14    Waste  specific  prohibitions— first 


(a)  Effective  June  7, 1989,  the  wastes 
specified  in  40  CFR  261.31  as  EPA 
Hazardous  Waste  numbere  F006 
(nonwastewaters)  and  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  KOOl,  K015 
(wastewaters),  K016  (at  concentrations 
greater  than  or  equal  to  1%),  K018,  K019. 
K020,  K021  (nonwastewaters  generated 
by  the  process  described  in  the  waste 
listing  description  and  disposed  after 
August  17, 19B8,  and  not  generated  in 
the  course  of  treating  wastewater  forms 
of  these  wastes),  K022 
(nonwastewaters),  K024,  K030.  K036 
(nonwastewaters  generated  by  the 
process  described  in  the  waste  listing 
description  and  disposed  after  August 
ii,  1988,  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes),  K037,  K044,  K045,  nonexplosive 
K046  (nonwastewaters),  K047,  K048, 
K060  (nonwastewaters  generated  by  the 
process  described  in  the  waste  listing 
description  and  disposed  after  August 
17, 1988,  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes],  K061  (nonwastewaters), 
noncalcium  sulfate  K069 
(nonwastewatere  generated  by  the 


process  described  in  the  waste  listing 
description  and  disposed  after  August 
17, 1988,  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes),  K066  solvent  washes,  K087, 
K099,  KlOl,  K102,  and  K103  are 
prohibited  from  underground  injection. 

(b)  Effective  August  8, 1990,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  numbers  KD4g, 
KOSa  KOSl.  K052.  K062.  K071.  and  K104 
are  prohibited  fix)m  underground 
injection. 

(c)  Effective  June  7, 1991.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K016  (at 
concentrations  less  than  1%)  are 
prohibited  from  underground  injection. 

(d)  The  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  do  not 
apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268:  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 

§  148.4  of  this  Part. 

5.  Section  148.15  is  added  to  Subpart  B 
to  read  as  follows: 

S  148.15    Waste  specific  proMt>itions— 
second  ttiird  wastes. 

(a)  Effective  June  7, 1989,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K025 
(nonwastewaters  generated  by  the 
process  described  in  the  waste  listing 
description  and  disposed  after  August 
17, 1988,  and  not  generated  in  t>ie  course 
of  treating  wastewater  forms  of  these 


wastes)  are  prohibited  from 
underground  injection. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  288;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 

{  14a4  of  this  Part. 

6.  Section  148.16  is  added  to  Subpart  B 
to  read  as  follows: 

f14«.1S    Waste  specific  proNMtions— 


(a)  Effective  June  7, 1989,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  KlOO 
(nonwastewaters  generated  by  the 
process  described  in  the  waste  listing 
description  and  disposed  after  August 
17, 1988,  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes)  are  prohibited  from 
underground  injection. 

(b)  The  requirements  of  paragraphs  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part:  or 

(3)  During  the  period  of  extension  of 
the  applicable  eiifective  date,  if  an 
extension  has  been  granted  under 

§  148.4  of  this  Part. 
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DCPAimiEirr  OF  HOUSlflQ  AND 
URBAN  DEVCLOPMENT 

OfflM  of  ttw  A8ittt>nt  S#Cfetary  for 
lloudnQ    rectafd  Moueino 
CnmnilntfinT 

(Docket  Na  N-M-2001;  Ffl-2M71 

Fund  AvaiabWty  for  SMtlon  8  Existing 
Housing  CortHlorto  Program  for 
Oporation  Bootstrap 

AOINCV:  Office  of  the  AssislAnt 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACnON:  Notice  of  fund  availability  for 
Public  Housing  Agencies  (PHAs)  to 
participate  in  Operation  Bootstrap. 


r.  HUD  is  announcing  the 
availability  of  Section  8  Certificates  for 
PHAs  wishing  to  participate  in 
Operation  Bootstrap.  The  Department  is 
interested  in  encouraging  communities 
to  develop  and  implement  innovative 
programs  to  enable  unemployed  or 
underemployed  members  of  families  to 
become  economically  independent 
through  the  cooperative  efforts  of  the 
public  and  private  sectors.  Section  6 
Existing  Housing  Certificates  will  be 
awarded  to  PHAs  selected  to  participate 
in  Operation  Bootstrap. 
DATt:  Applications  for  participation 
must  be  received  by  the  local  Field 
Office  (Attention:  Operation  Bootstrap) 
by  4:00  p.m.  local  time  on  August  4, 1980. 
After  review  and  approval  of  this 
program's  information  collection 
requirements  by  the  O^ice  of 
Management  and  Budget.  F1UD  will 
announce,  by  separate  Federal  Register 
notice,  details  for  submission  of 
applications. 

FOM  PuirrMCR  mroRsiATiON  contact: 
Lawrence  Goidberger,  Director.  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410-8000.  telephone 
(202)  755-5720.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free 
numbers.) 

■u^mMtNTAiiv  mtonmation:  The 
collection  of  information  requirements 
for  Operation  Bootstrap  have  been 
submitted  to  the  O^ice  of  Management 
and  Budget  (OMB)  for  expedited  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Expedited  review 
has  been  requested  by  June  21, 1989.  so 
that  the  application  process  described  in 
a  separate  Notice  published  in  today's 
Federal  Register  may  be  carried  out 
after  approval  of  the  described 
collections  of  information.  No  person 


may  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  ONffl  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

L  Introduction 

"Operation  Bootstrap"  is  an  initiative 
by  HUD  to  encourage  communities  to 
develop  and  implement  innovative 
programs  to  aid  unemployed  or 
underemployed  members  of  low-income 
families  to  become  economically 
independent  through  the  cooperation 
efforts  of  the  public  and  private  sectors. 
The  Department  is  initiating  Operation 
Bootstrap  to  coordinate  services  to  low- 
income  families  motivated  to  achieve 
economic  independence,  in  conjunction 
with  other  Departmental  goals. 

Operation  Bootstrap  builds  upon  the 
Department's  successful  Project  Self- 
Sufficiency  demonstrations  in  1984  and 
1085.  which  confirmed  the  effectiveness 
of  coordinating  local  resources  toward 
the  goal  of  economic  independence  for 
very  low-income  single  parents. 
However,  Operation  Bootstrap  includes 
modifications  to  reflect  the  current 

f>rogress  of  welfare  reform  and  lessons 
earned  from  the  demonstration. 

The  Department  will  provide  a  special 
allocation  of  Section  8  Certificates  to 
PHAs  selected  to  participate  in 
Operation  Bootstrap.  Approximately 
3,000  Section  8  Certificates  will  be  made 
available  during  Fiscal  Year  1989 
nationwide  for  this  purpose.  Certificates 
will  be  awarded  according  to  the  criteria 
described  in  this  Notice.  A  PHA  may 
apply  for  up  to  a  maximum  of  200 
Certiflcates  to  be  used  for  participants 
in  the  Operation  Bootstrap  programs, 
subject  to  the  rules  and  regulations  of  24 
CFR  Part  882.  In  addition  to  housing 
assistance,  local  Operation  Bootstrap 
programs  must  provide  other  activities 
and  assistance  designed  to  enable 
families  to  achieve  the  goal  of  economic 
independence.  HUD  anticipates 
providing  rental  housing  assistance 
resources  for  this  purpose,  in  Fiscal  Year 
1990. 

n.  Operation  Bootstrap  Objectives 

The  overall  goal  of  Operation 
Bootstrap  is  to  enable  low-income 
families  to  become  economically 
independent  of  government  assistance 
programs.  The  specific  objectives  of  the 
program  are: 

(a)  To  develop  innovative  local 
strategies  that  effectively  coordinate 
public  and  private  resources  toward  the 
goal  of  economic  independence  for  low- 
income  families. 


(b)  To  integrate  effectively  the  Section 
8  Existing  Housing  Assistance  Payments 
Program  with  other  public  and  private 
benefit  programs  to  assist  low-income 
families  achieve  eventual  independence 
from  government  assistance  programs. 

(c)  To  provide  families  with  stable 
rental  assistance  support  while 
participating  in  Operation  Bootstrap, 
allowing  them  to  participate  in  job 
training  programs  without  undue 
concern  for  the  welfare  and  safety  of 
their  families. 

(d)  To  document  the  results  of 
Operation  Bootstrap  and  share  the 
information  with  other  communities. 

Local  communities  may  design 
Operation  Bootstrap  programs  that 
reflect  local  needs  and  priorities, 
available  resources,  and  the  existing 
local  public  and  private  institutions  to 
achieve  the  objectives  described  above. 
Local  programs  must  contain  the 
following  components: 

1.  Coordinating  Body.  Each  program 
must  establish  or  use  an  existing  local 
coordinating  body  to  plan  and 
implement  its  Operation  Bootstrap 
program.  The  coordinating  body  must 
work  with  the  PHA  and  other  public  and 
private  agencies  that  have  resources  or 
programs  available  to  assist  low-income 
families.  The  coordinating  body  must 
develop  an  action  plan  outlining  specific 
activities  and  serviges  necessary  to 
meet  the  problems  of  the  target 
population;  must  secure  commitments  of 
local  public  and  private  resources;  and 
must  oversee  the  administration  of  the 
program. 

The  coordinating  body  must  include 
representatives  from  the  PHA,  other 
local  public  and  private  agencies  that 
have  resources  or  programs  available  to 
assist  low-income  families,  local 
businesses,  and  educational  facilities. 
Conununities  are  encouraged  to  involve 
the  local  Private  Industry  Council,  if  one 
exists,  and  to  include  members  of  the 
medical,  religious,  and  financial 
communities  in  the  coordinating  body. 
The  coordinating  body  should  strive  for. 
equal  representation  from  the  private 
and  public  sectors. 

Z  Chief  Executive  Officer  Support 
The  local  Operation  Bootstrap  program 
must  have  the  strong  support  and 
involvement  of  the  chief  executive 
officer  of  the  community.  Experience 
with  the  Project  Self-Sufficiency 
demonstration  indicated  that  this 
support  and  involvement  was 
instrumental  to  program  success. 

3.  Private  Resources.  Each  program 
must  utilize  an  active  group  of  local 
private  organizations  that  are  willing  to 
commit  funds,  staff,  equipment  use  of 
buildings  and  property,  training 
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assistance,  housing,  employment 
opportunities,  and  other  services  to  the 
program.  Such  organizations  may 
include  businesses,  employee 
organizations,  religious  organizations, 
neighborhood  organizations,  medical 
institutions,  educational  institutions, 
cultural  and  civic  organizations, 
voluntary  and  nonprofit  service  groups, 
foundations  and  corporate 
philanthropies,  and  individuals. 

4.  Public  Resources.  Each  community 
with  an  Operation  Bootstrap  program 
must  commit  the  resources  of  its  local 
agencies  to  provide  appropriate  support 
for  the  program.  Such  resources  may 
include,  but  are  not  limited  to: 
Community  Development  Block  Grant 
funds;  job  Training  Partnership  Act 
funds;  Department  of  Health  and  Himian 
Services  funds;  transportation:  the  use 
of  publicly-owned  buildings  and 
property,  local  government  staff,  labor 
and  equipment,  and  general  revenues. 

To  the  extent  necessary  or 
appropriate  to  local  circumstances,  the 
following  activities  and  services  should 
be  included  In  the  program: 

(A)  Child  Care.  The  availability  of 
quality  child  care  services  is  considered 
an  important  element  of  a  successful 
Operatioa  Bootstrap  program.  Lack  of 
quality  child  care  or  unreliable  child 
care  services  can  contribute  to  the 
failure  of  participants  to  take  fiill 
advantage  of  the  range  of  available 
support  services  or  job  training 
programs.  Operation  Bootstrap 
programs  should  take  appropriate  steps 
to  assure  that  child  care  services  are 
available  for  program  participants. 

(B)  Transportation.  Local  Operation 
Bootstrap  programs  should  give 
attention  to  the  transportation  needs  of 
program  participants.  The  Project  Self- 
Sufficiency  demonstration  indicated  a 
high  correlation  between  the  availability 
of  transportation  and  the  degree  to 
which  participants  are  able  to  take  full 
advantage  of  the  activities  provided  by 
the  program. 

(C)  Personal  and  Career  Counseling. 
Participants  should  be  provided 
opportunities  for  counseling  in  basic  life 
skills  training  that  enhance  the 
participants'  ability  to  find  and  retain 
employment 

(D)  Job  Development  and  Placement 
Local  programs  should  identify  and 
recruit  potential  employers  early  in  the 
planning  process,  so  that  job  training 
programs  can  be  tailored  to  the  needs  of 
the  job  providers.  Involving  the  private 
sector  members  of  the  Operation 
Bootstrap  program  is  especially  critical 
to  this  element  of  the  pro-am.  The 
program  should  make  use  of  a  skilled 
placement  officer  to  match  individual 


participants  with  employnient 
opportunities  in  the  commuraty. 

(EJ  Other  Activities  and  Services. 
Other  activities  and  services  that  are 
important  to  the  success  of  an  Operation 
Bootstrap  program  are: 

— Managing  and  monitoring  the  progress 
of  individual  participants  to  identify 
any  problems  and  to  make  necessary 
adjustments  to  increase  the  potential 
for  a  participant's  success  in 
completing  the  program; 

— General  education  training,  such  as 
G£D  programs; 

— Support  group  discussions; 

— Preventive  health  care  training: 

— Financial  counseling; 

— Household  maintenance  training:  and 

— Entrepreneurial  training. 

IIL  Operatioa  Bootstrap  Participants 

Hie  families  selected  for  participation 
in  Operation  Bootstrap  must  be  eligible 
for  assistance  under  the  Section  8 
Certificate  Pro^vm.  Selected  families 
must  enroll  in  the  Operation  Bootstrap 
program  before  securing  a  Section  8 
Certificate,  except  that  the  PHA  may 
include  current  Certificate  holdera  in  the 
program.  Families  selected  for 
participation  using  Certificates  made 
available  from  thi«  special  allocation 
must  be  on  the  PHA's  Section  8  waiting 
list 

To  the  extent  possible,  the  PHA 
should  assist  program  participants  to 
locate  suitable  housing  by  providing 
them  with  a  list  of  available  units  that 
facilitate  participation  in  the  Operation 
Bootstrap  program,  such  as  easy  access 
to  public  transportation  or  job  training 
sites.  All  housing  must  meet  the  program 
requirements  for  the  Section  8  Existing 
Housing  Program  described  in  24  CFR 
Part  882. 

A  community  may  find  it  feasible  to 
encourage  (but  may  not  require] 
program  participants  to  utilize  the 
Certificates  to  obtain  housing  in  a 
particular  area  if  doing  so  would 
facilitate  the  coordination  of  other 
support  services.  However,  participants 
in  the  Operation  Bootstrap  program  may 
use  the  Certificates  to  rent  housing 
anywhere  in  the  PHA  operating  area. 
Consistent  with  a  PHA's  authority  to  use 
up  to  15  percent  of  its  total  Certificate 
funding  for  project-based  assistance,  a 
PHA  may  choose  to  use  some  of  the 
Operation  Bootstrap  Certificate  funding 
for  project-based  assistance  in 
accordance  with  HUD  regulations, 
provided  the  projects  do  not  consist  of 
more  than  100  assisted  units  each. 
Communities  are  also  encouraged  to  use 
other  available  reaources,  including 
Community  Development  Bloc^  Crmits. 
to  provide  additional  suitable  housiag. 


IV.  Salectlna  Criteria  for  PHAs 

The  following  factors  will  be 
considered  in  selecting  PHAs  to  receive 
an  allocation  of  Section  8  Certificates 
for  Operation  Bootstrap: 

(1)  Coordiaation  and  Speed  of 
Implementation.  The  community  must 
establish  or  nrast  utilize  an  existing 
coordinating  body  to  develop  and 
implement  the  program.  Special 
consideration  will  be  given  to 
applications  that  evidence  ability  for 
rapid  delivety  of  services  for  the 
participating  families. 

(2)  Commitment  of  Private  and  Public 
Resources.  Each  participating 
community  must  demonstrate  the 
commitment  of  the  resources  of  private 
industry,  profit  and  nonprofit  groups, 
and  local  public  agencies  to  provide 
services  and  assistance  appropriate  to 
the  program. 

(3J  PHA  Administrative  Capability. 
Administrative  capability  of  the  PHA 
must  be  sufficient  to  administer  the 
PHA's  role  in  the  program  successfully 
within  8  reasonable  period  of  time. 

(4)  fnnovalive  Mechanism  for 
Coordination  and  Delivery  of  Services. 
Preference  will  be  given  to  applications 
that  propose  innovative  means  of 
developing:  public  and  private 
cooperative  activities;  programs 
add^«ssing  the  needs  of  homeless 
families  on  the  PHA's  waiting  list 
employment  programs  related  to  local  or 
State  free  entoprise  zone  initiatives: 
entrepreneurial  opportunities: 
homeownership  opportunities  through 
cooperatives;  tenant  management 
neighborhood  revitalization  with  the 
assistance  of  neighborhood  groupr.  or 
coordination  with  agencies 
Implementing  the  jobs  Program  of  the 
Family  Support  Act  or  the  Job  Training 
Partnership  Act 

V.pieservedl 

VL  Selection  and  Approval  Procedores 

When  the  application  period  is 
announced,  the  applications  must  be 
submitted  to  k>cal  HUD  Field  Offices. 
The  HUD  Field  Offices  will  perform  a 
preliminary  review  of  all  PHA 
applications  to  determine  that  the 
application  is  complete,  that  the  PHA  is 
currently  administering  a  Section  • 
Certificate  Program,  and  that  the  PHA  ia 
capable  of  impienenting  Operation 
Bootstrap.  Ail  approve ble  applications 
meeting  these  eligibUity  threshold 
requirements  will  be  sent  to  the 
appropriate  Regional  Office,  with 
comments  on  the  four  selection  bctore 
and  recomneadatians  for  funding. 

Regional  Office  staff  will  review  aU 
applications  aabaitted  through  thetr 
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Field  Office!  and  may  recommend  to 
Headquartert,  Office  of  Elderly  and 
Asaisted  Housing  up  to  1 V^  times  the 
Region's  target  allocation.  The  Field  or 
Regional  Office  may  recommend 
approval  of  a  smaller  number  of  units 
than  were  applied  for  by  the  PHA,  and 


may  review  the  applications  on  the 
basis  of  the  reduced  number. 
Applications  will  not  be  ranked  by  the 
Regional  Office,  but  for  each  application 
forwarded  to  Headquarters,  the 
Regional  Office  will  provide  a  narrative 
including  a  descriptioQ  of  how  each  of 


the  selection  factors  is  met  by  the 
applicant.  The  metro  and  nonmetro 
contract  and  budget  authority  should  be 
specified  for  each  recommended 
application. 

Each  Region  may  submit  applications 
in  accordance  with  the  following  table: 


^  — '  — 

iiapon 

T«gM 
rsgtonalCA 

Targat 
ragionaiBA 

psgnnal 
unM 

fcvlundng 

Boaip"                     

11 ,294.067 
3.367.321 
1^8.671 
2.121.300 
2.666,433 
U14.663 
676^ 
406.473 

676.667 

$6,470,338 

16.836.606 

7343.366 

10306>t5 

1^002.166 

6373.315 

2363335 

2.042366 

16382.146 

2383335 

170 
546 
286 

434 
493 
266 
140 
75 
466 
106 

266 

NMfVorfi             ,,  , 

619 

428 

AMMi>                   ,       „   „  ,                 .             , 

661 

740 

397 

H.«tnO^                                                 

210 

flaniif                ,      , 

il2 

San  Ftfnrtan^      , 

729 

SAaHte                      ,       , , 

150 

■•■flVl 

617,162.700 

•86313.500 

3.000 

4300 

Selections  will  be  made  in 
Headquarters  where  all  applications 
will  be  ranked,  taking  into  tonsideration 
Regional  Office  evaluations  with  respect 
to  the  selection  criteria  described  in 
Section  III  of  this  Notice.  Funding 
decisions  will  be  announced  by 
Headquarters  by  September  30, 1989. 

PHAs  selected  to  participate  in 
Operation  Bootstrap  must  comply  with 
all  applicable  regulations  and 
requirements  for  the  Section  8 
Certificate  Program.  The  Certificates  are 
to  be  made  initially  available  to  eligible 
families  selected  for  participation  in  the 
community's  Operation  Bootstrap 
program  to  enable  them  to  locate  deceit 
and  affordable  housing.  The  Certificate 
funding  may  be  used  to  provide  either 
tenant-based  or  proiect-based 
assistance. 

Other  Matters 

The  General  Counsel,  as  the 
Designated  OfTicial  under  Executive 
Order  No.  12806— The  Family,  has 
determined  that  this  program  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  program  will  generally  benefit 
participating  families  since  it  is  designed 
to  provide  support  and  encouragement 
to  upwardly  mobile  family  units  in  their 
efforts  to  move  toward  economic  self- 
sufficiency. 

The  General  Counsel,  as  the 
Designated  Official  under  section  e(a)  of 
Executive  Order  12611— Federalism,  has 
determined  that  this  program  does  not 
involve  the  preemption  of  State  law  and 
does  not  have  other  negative 
implications  associated  nvith  principles 
of  Federalism.  The  program  described  in 
this  Notice  provides  for  a  variety  of 


means  by  which  community  leaders  and 
public  housing  authorities  may  develop 
their  own  programs,  with  help  from 
HUD  in  the  form  of  additional  housing 
assistance,  aimed  at  the  general  goal  of 
marshaling  resources  toward  economic 
independence  for  low-income  families. 
The  program  will  be  carried  out  within 
existing  HUD  regulations  and  in 
compliance  with  State  and  local  laws. 

Dated:  )un«  0, 1989. 
laflMS  B.  Schocubargsf, 

General  Deputy  Aatistant  Secntary-Federal 
Housing  CoaunJaaioner 

(PR  Doc  89-14139  Filed  6-13-89;  8:46  am] 
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Offic*  of  Housing 
(Doclwt  Ha.  H-M-2002] 

Notio*  of  Submission  of  Proposed 
Inf onnation  CoOsctlon  to  0MB 

AOINCy:  Office  of  Housing.  HUD. 
action:  Notice. 

•UMMARV:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOONISS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  by  lune  21, 1989.  Comments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  John  Allison, 


OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20603. 

FOR  RJRTNBR  MPORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  204ia  telephone  (202) 
755-8050.  This  is  not  a  toll-free  number. 
Copies  of  the  doounents  submitted  to 
OMB  may  be  obtained  from  Mr.  Cristy. 

•UPPLSMCNTARV  INTOflMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  and  is  requesting  a  7-day  expedited 
review. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  the  OMB  desk  officer  for 
the  Department. 
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Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  seclion  7(d)  of 
the  Department  of  Housing  and  Ur{>an 
Development  Act,  42  U.S.C.  3535(d). 

Dale:  June  a  1989. 

lames  E  Schoenlwtger, 

General  Deputy  Assistant  Secretary  for 
Housinft-Federal  Housing  Commissioner. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Fund  Availability  and 
Solicitation  of  Proposals  for  the  Section 


8  Existing  Housing  Certificate  Program 
for  Operation  Bootstrap. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  necessary  to 
implement  Operation  Bootstrap,  an 
initiative  to  encourage  communities  to 
develop  and  implement  innovative 
programs  to  enable  unemployed  or 
underemployed  members  of  families  to 
become  economically  independent 


through  the  cooperative  efforts  of  the 
public  and  private  sectors. 
Approximately  3000  Certificates  will  be 
awarded  to  PHAs  selected  to  participate 
in  Operation  Bootstrap. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  oi 
respondents 


Frequency 
responses 


Hours  par 


Burden 

hours 


Operation  Bootstrap.. 


500 


Varies.. 


Vwias.. 


3.920 


Total  Estimated  Burden  Hours:  3920. 
Status:  New. 

Contact:  Louise  Hunt,  HUD  (202j  755- 
6887;  John  Allison,  OMB  (202^395-6988. 
Date: 


Information  To  Be  Collected: 

The  Department  of  Housing  and 
Urban  Development  proposes  to  collect 
the  following  information  in  connection 
with  Operation  Bootstrap,  an  initiative 
announced  elsewhere  in  today's  Federal 
Register 

/.  Action  Plan: 

A  local  Operation  Bootstrap  program 
must  have  an  Action  Plan  as  a 
component  of  the  program.  (This 
component  is  in  addition  to  other 
components  described  in  the  Notice  of 
Funds  Availability,  i.e..  a  Coordinating 
Body.  Chief  Executive  Officer  Support. 
Private  Resources,  and  Public 
Resources.)  Under  the  Action  Plan 
component.  Operation  Bootstrap 
program  would  assess  the  needs  of  the 
target  population  and  develop  an  action 
plan  of  specific  activities  and  services  to 
meet  those  needs.  The  plan  would 


Burden 


describe  specific  steps  to  be  taken  to 
deliver  the  program  services  and 
activities,  specify  a  time  frame  for  each 
step,  show  how  public  and  private 
resources  are  to  be  integrated  to 
implement  the  program,  and  delineate 
responsibilities  for  each  step  of 
implementation. 

2.  Application: 

Applications  to  local  Field  Offices 
(due  by  4:00  p.m.  local  time  on  August  4. 
1989)  from  PHAs  for  Section  8 
Certificates  to  be  used  for  participants 
in  local  Operation  Bootstrap  programs 
would  be  required  to  contain  the 
following: 

(1)  An  original  and  two  copies  of  a 
competed  Form  HUD-52515— 
Application  for  Existing  Housing  (a  copy 
of  which  appears  as  an  appendix  to  this 
Notice).  For  purposes  of  expediting  the 
selection  process,  the  PHA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  PHA  application 
commenting  on  the  PHA's  application,  in 
accordance  with  section  213  of  the 
Housing  and  Community  Development 
Act  of  1974.  (See  24  CFR  Part  791  for 
specific  requirements.)  The  section  213 


letter  should  not  only  comment  on  the 
application  and  indicate  that  approval 
of  the  application  is  consistent  with  the 
community's  housing  assistance  plan, 
where  applicable,  but  should  also  state 
that  HUD  may  consider  the  letter  to  be 
the  final  comments,  and  that  no 
additional  comments  will  be  submitted 
by  the  unit  of  local  government. 

(2)  Letters  from  the  local  chief 
executive  officer  and  the  coordinating 
body  agreeing  to  participate  in  planning 
and  implementation  of  Operation 
Bootstrap. 

(3)  Description  of  how  the  application 
meets  the  four  selection  factors 
identified  in  the  Notice  of  Funds 
Availability  for  Operation  Bootstrap. 

3.  Revised  Administrative  Plan: 

PiiAs  selected  to  participate  in 
Operation  Bootstrap  would  be  required 
to  submit  a  revised  Administrative  Piiin 
to  the  appropriate  HUD  Field  Office. 
The  revised  Administrative  Plan  would . 
be  required  to  include  objective  criteria 
for  identifying  motivated  applicants. 
ACC  execution  by  HUD  would  not  take 
place  until  the  revised  Administrative 
Plan  has  been  approved  by  HUD. 


Numt>er  of 
respondents 


Frequency  ol 
response 


Hours  per 
response 


Afwiual  Average 

txirden       K        l«>url|r 
tKNjrs  rate 


Annual 
COSi 


PHA  application _ „ 

Action  plan  of  coordinatir«g  l>ody 

Total  annual  tMjrden  tiours 

Total  respondents:  SOO  PHAs:  60  coordinating  t)0dies. 


500 
60 


4 
32 


2.000 
1.920 

3.920 


$13 
$13 


$26,000 
$24,960 


$50,960 
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Applcationfor 
Exi«t*ng  Housing 

S«ctk>n8  Housing  Assistance  Payments  Program 

Ssnd  onQ/iott  &n^  ftto  oopiM  ol  Ihis  ^pplioMon  ftofm 
And  Msctwnsntt  to  itw  locfll  HUD  rtsW  OIRO0 


U.8.  DvfMfflMMntof  HoiMinQ 

OHio#ol  HousnQ 

Federal  Housing  Cofiwnitsioner 


^ 


OM8  Approval  No.  2S02-0123  (mp  1  t/SOm) 


ivgardng  Ms  budan  Mlimal*  or  any 
tiMM  OWoar.  OMo*  ol  Intonnalion  ~ 
to«wOMo*el 
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'-^^ and Syctoma.  US.  Oapartmant ol  Houaina and UrtMn  Oevetopmeni.  Washington.  DC.  204103600 aid 

Papawwrfc  Raducion  Projact (2502-0123),  WOaahingten,  DC  20503. 


ApplicaikwvPniMNo.  (HUOaaaonly) 
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2.  AnyniaaandwgUalionaadoptodortottoadoptodbyttaagencytogovamltoopefaliona 
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PrwwuaadWonaara obsolete  P*8«  t<)l2 


term  HUD-S2S1S    (7/88) 
nal.  handbook  7420.3 
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Presidential  Documents 


Proclamation  5969  of  June  9,  1969 
Father's  Day,  1989 


By  the  President  of  the  United  States  of  Anietka 

A  Proclamation 

By  tradition,  the  third  Sunday  in  June  is  designated  Father's  Day.  Each  year, 
we  Americans  observe  this  special  day  with  renewed  appreciation  for  the 
many  gifts  fathers  bestow  upon  their  diildren  and  the  Nation. 

When  a  father  cradles  his  first  child  in  his  arms  he  knows  that  he  holds  the 
wonder  of  life  itself.  In  that  tender  moment,  he  becomes  aware  of  the  endless 
rewards  and  awesome  responsibilities  of  fatherhood. 

A  father  sees  the  future  not  as  some  distant  time  and  remote  concern,  but  as 
the  place  in  history  where  his  children  will  dwell.  He  thus  regards  the  worid 
with  a  profound  sense  of  stewardship,  taking  active  interest  in  the  course  of 
current  events  and  pursuing  every  endeavor  as  an  investment  in  his  children's 
well-being. 

Though  their  gratitude  may  often  go  unspoken,  diildren  long  remember  their 
father's  affection,  hard  work,  and  generosity.  The  simple  joys  of  dad's  piggy- 
back rides,  patient  coaching,  and  countless  little  treats  and  surprises  are 
memories  that  a  child  cherishes  forever.  What  teenage  giri  who  has  winced  at 
her  father's  scrutiny  of  her  prom  date,  what  boy  who  has  roUed  his  eyes  at 
dad's  familiar  lect\u%  on  driving  carefully,  has  not  also  recognized  these 
paternal  "offenses"  as  signs  of  love  and  concern? 

Most  children,  however,  do  not  fully  appreciate  their  father's  concerns  and 
sacriffces  until  they  have  children  of  their  own.  A  father  will  carry  the  weight 
of  the  world  on  his  shoulders  for  his  family,  but  he  will  also  leave  the  worid 
and  its  distractions  behind  when  his  children  need  an  attentive  listener  or 
another  player  in  a  game  of  catch.  Hiough  he  may  be  worried  about  every- 
thing from  a  sick  baby  to  the  cost  of  shoes,  his  children  are  touched  only  by 
his  quiet  strength  and  faith  in  God. 

Fathers  also  provide  an  example  of  discipline,  concern,  and  commitment 
Children  learn  from  their  fathers  that  unconditional  love  is  the  foundation  of  a 
family  and  diat  it  cannot  exist  apart  from  respect  consideration,  faithfulness, 
and  responsibility.  A  father,  in  shaping  the  character  of  his  children,  helps  to 
shape  the  character  of  our  Nation. 

While  we  have  ample  opportunity  and  infinite  reasons  throughout  the  year  to 
express  respect  and  gratitude  for  our  dads.  Father's  Day  enables  us  to 
recognize  them  in  a  special  way.  On  this  day,  let  us  give  thanks  for  and  to  our 
Nation's  fathers.  They  have  surely  earned  a  place  of  honor  in  our  hearts  and 
prayers. 

NOW,  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved  April 
24, 1972  (36  U.S.C.  142a),  do  hereby  proclaim  Sunday.  June  18, 1989,  as  Father's 
Day.  I  invite  the  States  and  communities  and  people  of  the  United  States  to 
observe  that  day  with  appropriate  ceremonies  as  a  mark  of  appreciation  and 
abiding  affection  for  their  fathers.  I  direct  government  officials  to  display  the 
flag  of  the  United  States  on  all  Federal  Government  buildings,  and  I  urge  cdl 
Americans  to  display  the  flag  at  their  homes  and  other  suitable  places  on  that 
day.  ^ 


25436       Fedwal  Regtoter  /  Vol.  54.  No.  113  /  Wednesday.  June  14.  1989  /  Presidential  Documents 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of  June, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hiuu^d  and  thirteenth. 
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1988;  implementation 
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NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Care  Financing  Administration 
Administrator,  25495 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc;: 
Facilities  to  assist  homeless — 
Unutilized  and  underutilized  Federal  buildings  and  real 
property,  25500 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management  Bureau; 
National  Park  Service:  Surface  Mining  Reclamation  and 
Enforcement  Office 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Tampa  Bay  &  Western  Transportation.  Inc..  et  al..  25507 

Railroad  services  abandonment: 
Cimarron  River  Valley  Railway  Co.,  25507 

Justice  Department 

See  also  Antitrust  Division 
NOTICES 

Pollution  control:  consent  judgments: 
S&K  Plating,  Inc.,  25509 
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25500,25501 
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Oregon.  25501,  25502 
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Meetings: 
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Oil  and  gas  leases: 
Alabama,  25503 
Alaska.  25503. 25504 

(2  documents) 
South  Dakota.  25504 
Realty  actions;  sales,  leases,  etc.: 

Minnesota;  correction,  25604 
San  Juan  River  Regional  Coal  Team.  NM  and  CO;  data 
adequacy  standards  availability,  25504 

Lower  Mississippi  Delta  Development  Commisslo 

NOTICES 

Meetings,  25510      . 

Management  and  Budget  Office 

NOTICES 

Information  dissemination;  policy  development.  25554 
National  CredH  Union  Administration 

PROPOSED  RULES 

Credit  unions: 
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Correction,  25547 

National  Foundation  on  the  Arte  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

25510,  25511 

(3  documents) 

National  Highway  Traffic  Safety  Administration 
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25539 

National  institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  25464 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  25462 

National  Park  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Denali  National  Park  and  Preserve  et  al.  AK;  mining 
operations,  25506 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

25511 
Environmental  statements;  availability,  etc.: 

Northeast  Nuclear  Energy  Co.,  25511 
Applications,  hearings,  determinations,  etc.: 

Houston  Lighting  &  Power  Co.,  25512 

James  River  Corp.,  25513 

Public  Service  Co.  of  New  Hampshire  et  al.  25515 


Safety  Light  Corp.  et  al.,  25515 

Washington  Public  Power  Supply  System,  25515 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Packers  and  Stockyards  AdmkiistratkNi 

NOTICES 

Central  filing  system:  State  certifications: 
Mississippi,  25488 

Penskm  Benefit  Guaranty  Corporatton 

RULES 

Multiemployer  and  single-employer  plans: 

Payment  of  premiums;  amendment.  25447 
Multiemployer  plans: 
Valuation  of  plan  benefits  and  plan  assets  foUoiving  mass 
withdrawal — 
Interest  rates,  25448 

Postal  Service 

PROPOSED  RULES 

Mailpieces  bearing  incorrect  date  in  meter  or  mailer's 
precancel  postmark;  acceptance,  25476 

Public  Health  Servtee 

See  also  Alcohol  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control  Food  and 
Drug  Administration 

PROPOSED  RULES 

Fellowstiips,  intem8hips.and  training: 
National  Institute  of  Environmental  Health  Sciences 
hazardous  waste  worker  training  grants,  25479 
NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
Comprehensive  primary  health  care  services; 
development  and  coordination  by  statewide 
organizations.  25498 
National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
Malonaldehyde,  sodium  salt  25499 

Railroad  Retirement  Board 

NOTICES 

Supplementary  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  25516 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials:    ' 
Applications:  exemptions,  renewals,  etc..  25541,  25542 
(2  documents) 

Securities  and  Exchange  CommisskKi 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  25516 
New  York  Stock  Exchange,  Inc.,  25516 
Pacific  Stock  Exchange,  Inc.,  25521.  25522 

(2  documents) 
Philadelphia  Stock  Exchange.  Inc.,  25525.  25528 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Bankers  Security  Variable  Life  Separate  Account  II  25529 
Bankers  Security  Variable  Life  Separate  Account  ffl, 

25528 
Bankers  Security  Variable  Life  Separate  Account  IV. 
25529 
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Crown  America  Life  Insurance  Co.  at  al.,  25530 
Pacific  Fidelity  Life  Inaurance  Co.  et  al.,  25530 
Public  utility  holding  company  filings,  25531 
Rodney  Square  Benchmarii  U^  Treasury  Fund  et  aU 

25532 
United  Services  Variable  Life  Separate  Account  U.  25533 
United  Services  Variable  Life  Separate  Acceimt  m,  25533 
United  Services  Variable  Life  Separate  Account  IV.  25534 

Smafl  BusinoM  Administration 
Nonccs 

Disaster  loan  areas: 
Texas  et  al,  25535 

Soil  ConoorvatkNi  8«rvie« 


Environmental  statements;  availability,  etc: 
Camp  Palmer,  OH.  25488 
Fayetteville  School,  OH.  25488 
Kenton  High  School,  OH.  254(W  * 

Opossum  Run,  OH.  25489 

SouttMMtom  Powsr  Administration 

Power  rates: 
Georgia-Alabama  Systeoi  of  Projects;  corrcctioB»  2S647 

Surfaco  Mining  Radamatlon  and  Enforcawnt  Offleo 
Nonctt 

Environmental  statements:  availability,  etc.: 
Black  Mesa-Kayenta  Mine,  AZ.  25508 

Tsxtlla  Agr— reanta  hnplamantation  Commlttao 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranapof  tiMon  Dapartmant 

See  also  Federal  Aviation  Administnition;  Federal  Highway 
Administration:  National  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration 

NOncct 

Aviation  proceedings: 
Hearings,  etc~ 
Casino  Express,  25535 

Japan  charter  authorization  proceeding,  25535 
(2  documents) 

Unitad  Statea  Information  Agancy 

Noncca 

Meetings: 
Radio  Broadcasting  to  Cuba  Advisory  Board,  25544 
Voice  of  America  Broadcast  Advisory  Committee,  2S54S 

Vatarana  Affaira  Dapartmant 

RULES 

Medical  beneflts: 
Prisoners  of  war.  former  dental  care  eligibility; 
internment  period  requirement,  25449 
MOPOSCO  RUI^S 
Loan  gaaranty; 
Agency  guaranteed  home  loans;  assumptions  processing, 
25489 


Saparata  Parta  In  Thla  laaua 

Part  11 

Dep  rtment  of  Transportation,  Federal  Aviation 
Administration,  25551 

''iftlll 

ilie  President.  Management  and  Budget  Office,  25554 


RaadarAMa 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  co<*fied  in 
the  Code  of  Federal  RegutatJons,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  DocunDents. 
Prices  of  new  booKs  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  31 

Claims  Against  the  United  States; 
General  Procedure 

AGENCY:  General  Accounting  Office. 
action:  Interim  rule. 


summary:  This  interim  rule  amends  the 
provisions  of  the  General  Accounting 
Office's  claims  regulations  concerning 
the  Barring  Act,  31  U.S.C.  3702(b),  by 
allowing  claims  against  the  United 
States  to  be  filed  with  the  individual 
federal  agencies.  Under  the  prior-    '      - 
regulations  a  claim  must  be  filed-wfOi 
the  Genecal  Accounting  Office  (GAO)  to 
toll  the  6-year  statute  of  limitations 
established  by  the  Act.  This  amendment 
provides  that  a  claim  is  considered 
timely  filed  when  it  is  filed  either  with 
GAO  or  with  the  agency  whose 
activities  gave  rise  to  it  within  6  years 
after  it  first  accrues.  Since  this 
amendment  relieves  a  restriction  on  the 
filing  of  claims,  immediate 
implementation  is  desirable.  We  are 
therefore  issuing  it  as  an  interim  rule. 
After  a  60-day  comment  period,  we  will 
consider  the  comments  received  and 
take  them  into  account  in  developing  a 
final  rule. 

This  rule  also  makes  editorial  changes 
to  update  4  CFR  Part  31  and  bring  It  into 
conformance  with  existing 
administrative  practices  of  the  General 
Accountng  Office. 
EFFECTIVE  DATE:  This  interim  rule  is 
effective  with  respect  to  claims  not 
barred  by  31  U.S.C.  3702(b)  as  of  June  15, 
1989.  Comments  must  be  received  by 
August  14, 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Robert  L  Higgins, 
Associate  General  Counsel,  U.S. 
General  Accounting  Office,  Room  1830, 
441  G  Street  NW.,  Washington,  DC 
20548. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Higgins  at  FTS  27&-6410  or 
commercial  (202)  275-6410. 

SUPPI.EMENTARY  INFORMATION:  The  SO- 

called  Barring  Act,  31  U.S.C.  3702(b) 
(1982),  provides  that,  with  certain 
exceptions,  a  claim  within  the 
settlement  jurisdiction  of  the  General 
Accounting  Office  "must  be  received  by 
the  Comptroller  General  within  6  years 
after  the  claim  accrues."  Since 
enactment  of  the  Barring  Act  in  1940,  we 
have  required  that  such  claims  be  filed 
directly  with  GAO  within  the  allowed  6 
years.  Therefore,  claims  filed  with  any 
agency  other  than  GAO  did  not  stop  the 
running  of  the  statute. 

The  fundamental  purpose  of  a  statute 
of  limitations  is  to  bar  stale  claims.  It 
requires  the  assertion  of  claims  before 
so  much  time  has  elapsed  that  evidence 
necessary  to  resolve  the  claim  becomes 
difficult  or  impossible  to  obtain,.  We- 
believe  this  purpose  is  served  riot^nfy 
when  a  claim  is  filed  with  GAO  within 
.  the  required  6-year  period,  but  also 
..when  it  is  filed  with  the  agency  in  which 
the  claim  arose  and  which  will  initially 
adjudicate  it. 

Accordingly,  GAO's  claims 
regulations  in  4  CFR  Part  31  are  being 
amended  to  provide  that  a  claim,  within 
GAO's  settlement  jurisdiction,  which  is 
received  by  the  agency  whose  program 
or  activity  gave  rise  to  the  claim  within 
the  statutory  6-yer  period,  shall  be 
treated  as  having  been  timely  filed  for 
purposes  of  the  Barring  Act.  Agencies 
are  urged  to  develop  procedures  to 
ensure  that  the  date  of  receipt  is  clearly 
stamped  on  the  claim  to  avoid  disputes 
over  the  filing  date. 

Request  for  Comments 

Comments  will  be  solicited  for  60 
days  after  publication  of  this  document, 
and  a  final  document  discussing 
comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

List  of  Subjects  in  4  CFR  Part  31 

Accounting,  Claims,  Filing  procedures. 
General  Accounting  Office,  Government 
employees,  Military  personnel. 

For  the  reasons  set  forth  in  the 
preamble,  4  CFR  Part  31  is  amended  as 
follows: 
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PART  31— CLAIMS  AGAINST  THE 
UNITED  STATES;  GENERAL 
PROCEDURE 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  711.  Interpret  or  apply 
31  U.S.C.  3702. 

S31.1    [Amended] 

2.  The  first  sentence  of  §  31.1  is 
amended  by  adding  the  words  "or  in  the 
agency  out  of  whose  activities  the  claim 
arose"  after  the  words  "the  General 
Accounting  Office." 

3.  Section  31.4  is  revised  to  read  as 
follows: 

§31.4    Where  claims  should  be  filed. 

A  claimant  should  file  his  or  her  claim 
with  the  administrative  department  or 
agency  out  of  whose  activities  the  claim 
arose.  Claims  which  cannot  be  resolved 
'  by  the  department  or  agency  shall  be 
transmitted  to  the  Claims  Group. 
General  Accounting  Office,  for 
resolution.  Claims  referred  by  agencies 
to  the  General  Accounting  Office,  or  any 
correspondence  regarding  a  claim, 
should  be  addressed  to:  Claims  Group, 
General  Government  Division,  U.S. 
General  Accounting  Office,  Washington, 
DC  20548. 

4.  Section  31.5  paragraph  (a)  is  revised 
to  read  as  follows: 

{31.5    Statutory  Imitations  on  claims. 

(a)  Statutory  limitations  relating  to 
claims  generally.  AH  claims  against  the 
United  States  Government,  except  as 
otherwise  provided  by  law,  are  subject 
to  the  6-year  statute  of  limitations 
contained  in  31  U.S.C.  3702(b).  To  satisfy 
this  statute  of  limitations,  a  claim  must 
be  received  by  the  General  Accounting 
Office,  or  by  the  agency  out  of  whose 
activities  the  claim  arose,  within  6  years 
from  the  date  it  accrued.  The  burden  of 
establishing  compUance  with  the  statute 
of  limitations  rests  with  the  claimant. 


§31.6    [Amended] 

5.  Section  31.6  is  amended  by 
removing  the  words  "Accounting  and 
Financial  Management  Division" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "General 
Government  Division." 
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6.  Section  31.8  paragraph  (a)  is 
amended  by  removing  the  words 
"Accounting  and  Financial  Management 
Division"  and  adding,  in  their  place,  the 
words  "General  Government  Division." 
Milton ).  Socslor. 

Acting  CowplroUer  General  of  the  United 
States. 
|FR  Doc.  89-14295  Filed  6-14-80:  8:45  am) 

M.LMO  COM  t«1».«1^ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inepectlon 
Service 

|DoekatNoc8»-«eei 

7  CFR  Part  301 

Mediterranean  Fruit  Fly;  Removal  of 
Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Interim  rale. 

tUMMAMv:  We  are  removing  the 

Mediterranean  Fruit  Fly  regulations  that 
designated  a  portion  of  Los  Angeles 
County  in  Cahfomia  as  a  quarantined 
area  and  imposed  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area.  The  regulations 
were  established  to  prevent  the  artificial 
spread  of  the  Mediterranean  fruit  fly 
into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Mediterranean  fruit  fly  has  been 
eradicated  from  Los  Angeles  County, 
California,  and  the  regulations  are  no 
longer  necessary.  This  rule  relieves 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  area  in  Los  Angeles 
County,  California. 
DATES:  Interim  rule  effective  June  12, 
1989.  Consideration  will  be  given  only  to 
comments  received  on  or  before  August 
14, 1969. 

ADDMEMCS:  To  help  ensure  thai  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to 
Regulatory  Analysis  and  Development. 
APIflS.  USDA.  Room  886.  Federal 
Building.  8505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
89-096.  Comments  received  may  be 
inspected  at  USDA.  Room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washmgton.  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  hoUdays. 

ran  FUMTMCN  UtrOMMATIOM  comtact: 
Milton  C.  Holmes,  Senior  Operations 
OfTicer,  Domestic  and  Emergency 


Operations,  PPQ.  APHIS,  USDA,  Room 

642,  Federal  Building,  6505  Belcrest 

Road,  Hyattsville,  MD  20782,  301-436- 

8247. 

SUPPIEMINTANV  INFOMMATtON: 

Background 

In  an  interim  rule  effective  August  2, 
1988,  and  published  in  the  Federal 
Register  on  August  8. 1988  (53  FR  2963^- 
29639,  Docket  Number  88-127).  we 
established  the  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  et  aeq.. 
referred  to  below  as  the  regulations)  and 
quarantined  an  area  in  Los  Angeles 
County.  Cahfomia.  The  regulations  were 
amended  by  two  interim  rules.  The  first 
one.  effective  October  14. 1988.  and 
published  in  the  Federal  Register  on 
October  19, 1988.  added  another  portion 
of  Los  Angeles  County,  California,  near 
Culver  City,  to  the  list  of  quarantined 
areas  (53  FR  40866-40866,  Docket 
Number  88-159).  The  later  one,  effective 
November  14. 1988.  and  published  in  the 
Federal  Register  on  November  21. 1988, 
removed  a  separate  portion  of  Los 
Angeles  County,  near  Van  Nuys,  from 
the  list  of  quarantined  areas  (53  FR 
46844-48845.  Docket  Number  88-169). 
The  amendments  were  affirmed  in  a 
document  published  in  the  Federal 
Register  on  March  21. 1989  (54  FR  11469- 
11490.  Docket  Number  89-025),  and 
effective  April  20, 1989. 

The  regulations  Imposed  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  the 
Mediterranean  fruit  Qy  to  noninfested 
areas  of  the  United  States.  The 
regulations  also  designated  soil,  and  a 
large  number  of  fruits,  nuts,  vegetables, 
and  berries,  as  regulated  articles. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  the  United  States 
Department  of  Agriculture  and  state 
agencies  of  California,  we  have 
determined  that  the  Mediterranean  fruit 
fly  has  been  eradicated  from  the 
quarantined  areas  in  Los  Angeles 
County  in  California.  The  last  finding  of 
Mediterranean  fruit  fly  in  the  Los 
Angeles  area  was  made  on  October  6. 
1988k  Since  then,  no  evidence  of 
infestations  has  been  found.  We  have 
determined  that  infestations  no  longer 
exist  in  Los  Angeles  County  in 
California. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment.  The  areas  in  Los  Angeles 
County  in  California  were  quarantined 
due  to  the  possibility  that  the 


Mediterranean  irmi  fly  could  be  spread 
from  these  areas  to  noninfested  areas  of 
the  United  States.  Since  this  situation  no 
longer  exists,  and  because  the 
quarantined  status  of  these  portions  of 
Los  Angeles  County  imposes  an 
unnecessary  regulatory  burden  on  the 
public.  %ve  are  taking  immediate  action 
to  remove  these  restrictions. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C.  553  to  make  it 
effective  upon  signature.  We  will 
consider  comments  that  are  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule  "  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County  in 
California.  It  appears  that  there  is  very 
little  conunercial  activity  that  may  be 
affected  by  this  rule  in  the  quarantined 
area.  Within  the  part  of  Los  Angeles 
County  that  was  quarantined,  there  are 
approximately  387  small  entities, 
including  85  nurseries.  50  open  fruit 
stands,  5  community  gardens.  10 
regularly  scheduled  swap  meets  (flea 
markets,  10  caterers  who  send  lunch 
"chuckwagons"  to  job  sites  in  the 
quarantined  area.  200  mobile  vendors,  7 
wholesale  distributors,  and  20  dooryard 
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fruit  producers.  The  effect  of  this  rule  on 
these  entities  should  be  insignificant, 
since  it  appears  that  most  of  their  sales 
are  for  local  intrastate  markets,  not 
interstate  markets,  and  are  therefore  not 
affected  by  the  regulatory  provisions  we 
are  removing. 

Those  sales  that  were  affected  were 
generally  of  articles  that  could  be 
moved,  without  significant  added  costs, 
after  compliance  with  treatments  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  incorporated  by 
reference  in  the  regulations. 

Under  these  circimutances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Faperworic  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
aeq.]. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation.  Mediterranean  fruit  fly, 
Incorporation  by  reference. 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

PART  301-DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
Part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  ISOdd.  ISOee. 
150ff;  161, 162,  and  164-167:  7  CFR  2.17.  2.51. 
and  371.2(c). 

§S  301.78  through  301.7S-10    [Removed] 

2.  "Subpart — Mediterranean  Fruit  Fly" 
(7  CFR  301.78  through  301.76-10)  is 
removed. 

Done  in  Washington.  DC,  this  12th  day  of 
June  1989. 

James  W.  Glosser, 

Administrolor.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  89-14261  Filed  6-14-89;  8:45  am) 
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Agricultural  Marketing  Service 
7  CFR  Part  9M 

IDocket  No.  FV-89-040J 

Marketing  Agreement  146  Regulating 
the  Quality  of  DomesttcaNy  Producod 
Peanuta;  Retaxatkm  of  Outgoing 
Quality  Regulations  and  Change*  In 
the  Terms  and  ConditkMis  of 
Indemnification  for  1989  Crop  Peanuts 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

Acnoie  Interim  final  rule  with  request 
for  comments. 


summary:  This  interim  final  rule 
changes  the  current  terms  and 
conditions  of  indemnification  and 
relaxes  outgoing  quaUty  regulations  for 
1989  crop  peanuts  regulated  under 
Marketing  Agreement  No.  14a  Two 
changes  are  being  made  in  the  current 
outgoing  quality  regulations.  The  screen 
sizes  applicable  to  whole  kernels  in  lots 
of  split  peanuts  are  being  changed  to 
those  in  effect  for  1987  crop  peanuts. 
Also,  the  tolerances  for  sound  whole 
kernels  and  split  and  broken  kernels 
falling  through  speciHed  screens  in  lots 
of  No.  2  Virginia  peanuts  are  being 
increased.  These  changes  are  intended 
to  lessen  the  loss  of  sound  edible  splits 
and  whole  kernels  and  to  reduce 
handler  milling  costs.  No  adverse  impact 
on  product  quaUty  is  expected  as  a 
result  of  these  relaxations.  In  addition  to 
these  changes,  the  printed  outgoing 
quality  regulations  for  the  numerous 
types  and  grade  categories  of  shelled 
peanuts  are  being  changed  from  a 
narrative  to  a  tabular  format  to  make 
the  requirements  easier  to  read  and 
understand.  With  regard  to  the  change 
in  the  terms  and  conditions  of 
indemnification,  the  cut-off  date  for 
weekly  price  calculations  used  to 
determine  indemnification  values  is 
being  changed  to  make  the  cut-off  date 
for  calculations  consistent  with  the 
deadline  for  filing  indemnification 
claims. 

DATES:  This  interim  final  rule  becomes 
effective  July  1. 1989.  Comments  which 
are  received  by  July  17, 1989,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Cleric, 
Fruit  and  Vegetable  Division.  AMS. 
USDA,  P.O.  Box  96456,  Room  2525-S. 
Washington.  DC  20090-6456.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 


available  for  pubhc  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  RNTTHER  INFORMATION  CONTACT 

Patrick  Packnett.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-475-3862. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  146  (7  CFR  Part 
998:  53  FR  20291,  June  3, 1988),  regulating 
the  quality  of  domestically  produced 
peanuts,  hereinafter  referred  to  as  the 
Agreement.  This  agreement  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
interim  final  rule  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  67  handlers 
of  peanuts  subject  to  regulation  under 
Peanut  Marketing  Agreement  146  (7  CFR 
Part  998).  and  there  are  about  46.950 
peanut  growers  in  the  16  slates  covered 
under  the  program.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
§  121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
senice  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  Some  of  the  handlers 
signatory  to  the  agreement  are  small 
entities,  and  a  majority  of  the  growers 
may  be  classified  as  small  entities. 

There  are  three  major  peanut 
production  areas  in  the  United  States: 
(1)  Virginia-Carohna.  (2)  Southeast  and 
(3)  Southwest,  covered  under  the 
agreement.  These  areas  encompass  16 
states.  The  Virginia-Carolina  area 
(primarily  Virginia  and  North  Carolina) 
usually  produces  about  18  percent  of  the 
total  U.S.  crop.  The  Southeast  area 
(primarily  Georgia.  Florida  and 
Alabama)  usually  produces  about  two- 
thirds  of  the  crop.  The  Southwest  area 
(primarily  Texas,  Oklahoma,  and  New 
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Mexico)  produces  about  15  percent  of 
the  crop.  Based  upon  the  most  current 
information.  U.S.  peanut  production  in 
1988  totalled  3.98  billion  pounds,  a  10 
percent  increase  from  1967,  and  8 
percent  more  than  in  1986.  The  1988  crop 
value  is  $1.07  billion,  and  the  1987  crop 
is  valued  at  $1.02  billion. 

The  objective  of  the  agreement  is  to 
insure  that  only  wholesome  peanuts 
enter  edible  market  channels.  Since 
aflatoxin  was  found  in  peanuts  in  the 
mid-1960's.  the  domestic  peanut  industry 
has  sought  to  minimize  aflatoxin 
contamination  in  peanuts  and  peanut 
products. 

The  agreement  plays  a  very  important 
role  in  the  industry's  quality  control 
efforts.  It  has  t)een  in  place  since  1965 
with  over  90  percent  of  U.S.  shellers 
(handlers)  participating.  The 
participating  shellers  handle  about  95 
percent  of  the  crop.  Requirements 
established  pursuant  to  the  agreement 
require  farmers'  stock  peanuts  with 
visible  Aspergillus  Flavus  mold  (the 
principal  producer  of  aflatoxin)  to  be 
diverted  to  nonedible  uses.  Each  lot  of 
peanuts  for  edible  use  must  be  ofHcially 
sampled  and  chemically  tested  for 
aflatoxin  by  the  U.S.  Department  of 
Agriculture  (Department)  or  in 
laboratories  approved  by  the  Peanut 
Administrative  Committee  (committee). 
The  committee  works  with  the 
Department  in  administering  the 
marketing  agreement  program.  The 
sampling  and  chemical  analysis 
inspection  programs  are  administered 
by  the  Department.  Having  complied 
with  these  requirements,  provision  is 
made  for  indenmification  of  sheller 
losses  if  the  committee  or  the  Food  and 
Drug  Administration  (FDA)  deems  the 
peanuts  unsuitable  for  consumption 
because  of  aflatoxin.  All 
indemnlflcation  and  administration 
costs  are  paid  by  assessments  levied  on 
shellers  signatory  to  the  agreement. 

The  incoming  quality  regulations 
specify  the  quality  of  farmers'  stock 
peanuts  which  handlers  may  purchase 
from  producers.  Handlers  are  required 
to  purchase  only  good  quality, 
wholesome  peanuts  for  edible  products. 
The  outgoing  quality  regulations  require 
shellers  to  mill  peanuts  to  meet  certain 
quality  specifications  and  have  them 
inspected  before  such  peanuts  can  be 
sold  to  edible  outlets.  Foreign  material 
and  damaged  and  immature  peanuts  are 
removed  in  the  milling  operation.  Each 
lot  of  milled  peanuts  also  must  be 
sampled  and  the  samples  chemically 
analyzed  for  aflatoxin.  If  the  chemical 
assay  shows  the  lot  to  be  positive  as  to 
aflatoxin.  the  lot  is  not  allowed  to  go  to 
edible  channels.  Lower  quality  peanuts 


are  crushed  for  oil  and  meal.  The  end 
result  is  that  only  good  quality  peanuts 
end  up  in  human  consumption  outlets. 

The  committee  unanimously 
recommended  the  following  changes  in 
the  outgoing  quality  regulations  and 
terms  and  conditions  of  indemnification 
for  1989  crop  peanuts  at  its  March  28-29. 
1989.  meeting. 

In  paragraph  (a)  of  S  998.200  Outgoing 
quality  regulation,  the  screen  sizes  used 
in  determining  fall-through  of  whole 
kernels  in  lots  of  split  peanuts  are  being 
changed  to  those  in  effect  for  1987  crop 
peanuts.  This  change  relaxes  the 
minimum  size  requirements  for  whole 
kernels  in  lots  of  split  peanuts. 
Paragraph  (a)  is  also  being  changed  to 
increase  the  fall-through  tolerances  for 
No.  2  Virginia  type  peanuts.  Under  the 
agreement,  the  term  "fall-through" 
means  sound  split  and  broken  kernels 
and  whole  kernels  which  pass  through 
specified  sizes  of  screens.  These 
changes  will  make  more  peanuts 
available  for  edible  outlets. 

Lots  of  split  peanuts  of  the  Runner 
type  and  the  Spanish  and  Valencia 
types  cannot  contain  more  than  four 
percent  whole  kernels.  Lots  of  split 
peanuts  of  the  Virginia  type  cannot 
contain  more  than  ten  percent  whole 
kernels.  Paragraph  (a)  currently 
specifies  slotted  screen  openings  used  in 
determining  fall-through  of  whole 
kernels  of  '%4  x  %  inch  for  Runner  type 
peanuts.  *%4  x  %  inch  for  Spanish  and 
Valencia  type  peanuts  and  *%«  x  1  inch 
for  Virginia  type  peanuts.  These  screen 
sizes,  which  are  larger  than  those  used 
in  prior  years,  were  implemented  in  1988 
to  remove  small  whole  kernels  from 
edible  channels.  Smaller  kernels  tend  to 
be  immature,  less  flavorful  and  have  a 
higher  incidence  of  aflatoxin 
contamination.  The  increased  size 
requirements  also  were  applicable  to 
lots  of  split  peanuts  and  No.  2  Virginia 
peanuts.  No.  2  Virginia  type  peanuts  are 
a  mixture  of  whole  and  split  kernels  and 
generally  are  marketed  with  20  percent 
or  30  percent  whole  kernels.  However, 
since  1988  crop  operations  began, 
handlers  have  experienced  difficulties  in 
milling  lots  of  split  peanuts  to  meet 
current  outgoing  grade  specifications.  In 
milling  this  grade  category  of  peanuts  in 
1988  to  meet  the  current  minimum  fall- 
through  requirements,  handlers 
experienced^bstantial  edible  product 
loss  and  higher  than  usual  milling  costs. 
Such  losses  occurred  when  attempting 
to  remove  the  lower  quality  small  whole 
kernels  (which  fall  through  the  larger 
screens  implemented  in  1988)  from  lots 
of  splits.  Handlers  of  No.  2  Virginia  type 
peanuts  also  experienced  milling  losses 


due  to  excessive  fall-through  caused  by 
the  new  screen  sizes. 

In  recognition  of  the  unforeseen 
problems  in  processing  lots  of  split 
peanuts,  the  committee  unanimously 
recommended  that  the  slotted  screen 
sizes  applicable  to  whole  kernels  in  lots 
of  splits  be  changed  to  those  in  effect  for 
1987  crop  peanuts.  The  new  slotteo 
screen  sizes  applicable  only  to  lots  of 
splits  are  as  follows:  Runner  type — 
'y64  X  V*  inch;  Virginia  type — 'Ve*  x  1 
inch;  and  Spanish  and  Valencia 
type — *%4  X  y4  inch. 

Because  No.  2  Virginia  peanuts  are 
generally  marketed  with  20  or  30  percent 
whole  kernels,  the  committee 
determined  that  a  change  in  the  screen 
sizes  to  that  being  made  for  lots  of 
Virginia  split  peanuts  would  not  correct 
the  problem  of  excessive  milling  losses. 
Instead,  it  recommended  that  the 
tolerances  for  fall  through  of  sound  split 
and  broken  kernels  and  sound  whole 
kernels  in  No.  2  Virginia  type  peanuts  be 
increased  from  3.00  percent  to  6.00 
percent.  These  tolerances  are  similar  to 
that  prescribed  for  U.S.  No.  2  Virginia 
grade  peanuts  in  the  U.S.  Standards  for 
Grades  of  Shelled  Virginia  Type  Peanuts 
(7  CFR  2851.2750-2851.2763). 

These  changes  in  the  outgoing  quality 
regulations  are  expected  to  lessen  the 
loss  of  sound  edible  whole  kernels  and 
splits  and  to  reduce  handler  milling 
costs.  The  relaxations  are  not  expected 
to  have  an  adverse  impact  on  the  quality 
of  peanuts  entering  edible  channels 
because  the  volume  of  peanuts  that  will 
be  a^ected  by  the  change  is  minimal. 
This  change  will  not  increase  the 
likelihood  of  aflatoxin  contamination  in 
lots  of  split  peanuts  because  of  the 
relatively  low  number  of  small  whole 
kernels  in  these  lots.  Further,  with 
regard  to  the  increased  tolerances  in  No. 
2  Virginia  type  peanuts,  the  climate  in 
the  area  where  production  of  these 
peanuts  is  prevalent  is  not  conducive  to 
the  growth  of  Aspergillus  flavus  mold. 
Thus,  there  is  no  increased  risk  of 
aflatoxin  contamination  with  allowing 
more  fall-through  in  No.  2  Virginia  type 
peanuts. 

In  addition  to  these  changes,  in  the 
printed  regulations  the  outgoing  quality 
requirements  for  the  numerous  types 
and  grade  categories  of  shelled  peanuts 
are  being  changed  from  a  narrative  to  a 
tabular  formal  to  make  the  requirements 
easier  to  read  and  understand.  With  the 
exception  of  the  two  changes  mentioned 
above,  which  have  been  incorporated, 
the  tables  specify  the  same  requirements 
that  were  in  effect  for  1988  crop  peanuts. 

The  committee  also  recommended 
changing  paragraph  (u)  of  the  terms  and 
conditions  of  indemnification  (S  996.300) 
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to  extend  the  cut-off  date  for  making 
weekly  price  calculations  used  in 
determining  indemniHcation  values. 
These  weekly  calculations  involve 
averaging  the  domestic  market  price  of 
each  category  of  indemnifiable  peanuts 
during  the  most  recent  four  week  period. 
The  cut-off  date  is  being  extended  from 
May  31  to  November  1,  the  deadline  for 
filing  indenmification  claims.  Making 
the  cut-off  date  for  calculations 
consistent  with  the  deadline  for  filing 
indemnification  claims  will  ensure  that 
indemnification  values  at  the  time 
claims  are  filed  or  settled  do  not  exceed 
the  market  value  of  the  peanuts  for 
which  indemnification  is  requested.  This 
has  been  a  committee  goal  since  the 
inception  of  the  agreement  in  1965. 

The  incoming  quality  regulations 
applicable  to  1989  crop  peanuts  are  not 
being  changed  from  those  in  effect  for 
1988  crop  peanuts.  No  changes  were 
deemed  necessary.  In  recognition  of  this, 
the  heading  of  §  998.100  will  be  changed 
from  "Incoming  quality  regulation— 1988 
crop  peanuts"  to  "Incoming  quality 
regulation — 1989  crop  peanuts". 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
information  presented,  the  committee's 


recommendation,  and  other  information, 
it  is  found  that  the  relaxation  of  the 
outgoing  quality  regulations,  the  change 
in  the  format  of  the  printed  regulations 
and  the  changes  in  (he  terms  and 
conditions  of  indemnification,  as  set 
forth  in  this  interim  final  rule,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C,  553,  it  is  also 
found  and  determined  that  upon  good 
cause,  it  is  impracticable,  unnecessary. 
and  contrary  to  the  public  interest  to 
give  notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  outgoing  quality 
requirements  on  handlers  and  brings  the 
terms  and  conditions  of  indemnification 
into  conformity  with  industry  practice; 
(2)  the  peanut  crop  year  begins  on  July  1, 
and  handlers  should  be  given  sufficient 
notice  of  changes  in  the  regulations 
adopted  as  a  result  of  this  action  to 
make  preparations  for  1989  crop 
operations;  and  (3)  the  committee's 
recommendation,  other  information,  and 
all  written  comments  timely  received  in 
response  to  this  publication  will  be 
considered  prior  to  finalization  of  this 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreement.  Peanuts. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  998  is  amended  as 
follows: 

Note:  These  sections  will  be  published  in 
the  Code  of  Federal  Regul.ilions 

PART  »S8— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  (53  FR  20291.  June  3, 1988) 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Staf.  31.  as 
amended;  7  U.S.C.  601-674. 

S  998.100    (Amended] 

2.  The  heading  of  S  998.100  is  revised 
to  read  "Incoming  quality  regulation — 
1989  crop  peanuts". 

3.  In  S  998.200.  paragraph  (a)  Shelled 
peanuts,  is  revised  for  1989  crop  peanuts 
to  read  as  follows: 


§  998.200    Outgoing  quaity 
1989  crop  peanuts. 


(a)  Shelled  peanuts.  No  handler  shall 
ship  or  otherwise  dispose  of  shelled 
I>eanuts  for  human  consumption  unless 
such  peanuts  are  Positive  Lot  Identified 
and  certified  as  meeting  the  following 
requirements: 


"Other  Edible  Ouauty"  (Non-Inoemnifiable)  Grades— Whole  Kernels  and  Sputs 


Type  aixl  grade  category 


Unsheited 

peanuts  and 

damaged 

IcAmels 

(percent) 


Unshefled 

peanuts, 

damaged 

kernels  and 

minof 

defects 

(percent) 


Faattwough 


Sound  spM  and 

broken  kemets 

(percent) 


Souxl  wt>ote  kernels 
(percent) 


Total  (percent) 


Foreign 
material 
(percent) 


Moisture 
(percent) 


Runner.. 


Virgiroa  (except  Na  2).. 
Spanish  and  Valencia... 
No.  2  Virginia 


1.50 
1.50 
1.50 
1.50 


Maximum  Limitations  (exchjding  lots  o(  "splitsi 


250 
2.50 
2.50 
3.00 


3.00 

'%4  inch  round 

screen. 

3.00 

■^44  inch  round 

screen. 

3.00 

'%4  inch  round 

screen. 

6.00 

'  %«  inch  round 

screen. 


3.00 

■H4  X  \t  inch  slot 
screen. 

3.00 

■%4  X  1  inch  stot 


3.00 _ 

'%*  X  '/*  inch  stot 
screen. 

6.00 

■  ^ti4  X  1  inch  stot 


4.00... 

Both  screens. 

4.00 

Both  screens . 


4.60 

Both  screens. 


I  6.00 

.  Both  screens  -.. 


Lois  of  "splits" 


Runner  (not  more  than  4%  sound 

whole  kernels). 

Virginia  (nol  less  than  90%  spWs)... 


Spanish  and  Valencia  (not  more 
than  4%  sound  whole  kernels). 


ISO 


1.50 


1.50 


2.50 


250 


2.50 


3.00 

'  y*4  inch  round 
screen. 

3.00: 

*  '^4  inch  round 

screen. 

3.00 

■%4  inch  round 

screen. 


3.00 

'%4  X  %  Inch  slol 

screea 

3.00 

'144  X  1  inch  slol 

screen. 

3.00 

■^4X^inchstol 

screen. 


4.00 

Both  screens. 


4.00. 
Both 


4  00 „ 

Both  screens. 


.20 
.20 
70 
20 

30 
.20 
20 


9.00 
SOO 
900 
9.00 

9.00 
9.00 
9.00 
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Peanuts  meeting  the  foregoing 
specifications  must  also  be  certified 
"negative"  as  to  aflatoxin,  prior  to 


shipment,  unless  they  are  certified  as 
meeting  the  following  requirements 


Indemnifiable  Grades 


which  are  applicable  to  indemniHable 
grades: 


Type  and  grade  category 


patnutsand 

damaged 

kofnols 

(percent) 


Runner  U.&  No.  1  and  better. 


Virginia  US.  No  1  and  better. 


Spanish  and  Valencia  U.S.  No.  1 
and  better. 

Runrter  U.S.  Splits  (rtot  more  than 
4%  sourtd  wtnte  kernels). 

Virginia  US  Splits  (not  leas  9mn 
90%  splits  and  not  more  Vwn 
3.00%  sound  whole  kemeto  and 
portions  passing  through  *%« 
mch  round  screen). 

Spanish  and  Valencia  U.S.  spMs 
(not  more  than  4%  souryj  wtioie 
kernels). 

RuTMier  with  apMs  (not  more  than 
15%  sound  spMs). 

Virginia  with  splits  (not  more  than 
15%  sound  SpMs). 

Spanish  and  Valencia  with  splits 
(not    more    than    15%    sound 

SpWS). 


Unshelled 

peanuts. 

damaged 

kernels  and 

minor 


(percent) 


FaN  through 


Sound  split  and 

broken  kernels 

(percerrt) 


Sound  whole  kernels 
(percent) 


Total  (percent) 


Foreign 
material 
(percent) 


1.25 
1.25 
1.25 
1.25 
1.25 

1.25 
1.25 
1.25 
1.25 


Maximum  Umitations 


2.00 
2.00 
200 
2.00 
2.00 

200 
200 
2.00 
2.00 


3.00 

■V(4  inchrourvl 

screen 

3.00 

■%4  mch  round 

screen. 

3.00 

'%«  inch  round 

saeen 

3.00 

■%4  inch  round 

screea 

3.00 

■%4  irtch  round 

screen. 


2.00 

'%*  inchrourtd 

screen. 

3.00 

■%4  inch  round 

screen. 

3.00 

■'44  irx^h  round 

screen. 

3.00 

■S4  inch  round 

screen. 


aoo 

■%4  x  %  inch  slot 

screen. 

3.00 

•H4XI  inchsk)! 

screen. 

2.00 

■H4  X  V4inchsk)t 


3.00 

■%4  X  %  inch  stot 
screen. 

3.00 

'%4  X  1  inch  slot 


3.00 

■%4  X  %  Inch  slot 


3.00 

•%4  X  V4  inch  stot 

screen. 

3.00 

>%4  X  1  inch  slot 

screen. 

2.00 

>%4  X  %  inch  stot 

screen. 


4.00 

Both  screens. 


4.00 

Both  screens. 


4.00. 
Both 


4.00 

Both  screens. 


4.00 

Both  screens. 


4.00 

Both  screens. 


4.00 

Both  screens. 


4.00 

Both  screens . 


4.00 

Bothsaeens. 


Moisture 
(percent) 


.10 
.10 
.10 
.20 
.20 

.20 
.10 
.10 
.10 


9.00 
9.00 
9.00 
9.00 
9.00 

9.00 
9.00 
9.00 
9.00 


The  term  "fall  through,"  as  used 
herein,  shall  mean  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screens.  Prior  to 
shipment,  appropriate  samples  for 
pretesting  shall  be  drawn  in  accordance 
with  paragraph  (c)  of  the  Outgoing 
Quality  Regulation  from  each  lot  of 
indemnifiable  grade  peanuts.  The  lot 
size  of  edible  quality  shelled  peanuts,  in 
bulk  or  bags,  shall  not  exceed  200.(X)0 
pounds. 
•        *        •        *        * 

4.  The  Section  heading  and  paragraph 
(u)  of  S  998.300  Terms  and  conditions  of 
indemnification  are  revised  to  read  as 
follows: 

S  996.300    Ttnns  and  condmont  of 
Indcfnnlflcatlon— 1909  crop  peanuts. 

«        •        *        •        * 

(u)  For  the  purpose  of  paying 
indemnification  beginning  August  1  of 
the  current  crop  year,  the  domestic 
market  price  for  each  category  of 
peanuts  shall  tie  determined  by 
averaging  the  price(s)  listed  in  the 
Federal-State  Market  News — Peanut 


Report,  per  category,  during  the  most 
recent  four  week  period.  Such  weekly 
price  calculations  shall  extend  to 
November  1  following  the  end  of  the 
current  crop  year. 
*        *        *        •        • 

Dated:  June  9. 1989. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
(FR  Doc.  69-14135  Filed  6-14-89: 8:45  am) 

anXlNG  CODE  3410-«3-«l 


7  CFR  Part  1139 
(DA-89-020] 

Milk  in  the  Great  Basin  Marketing  Area; 
Revision  of  Cooperative 
Manufacturing  Plant  Shipping 
Standards 

AOCNCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Revision  of  rules. 

summary:  This  action  relaxes  the 
shipping  standards  for  cooperative 


manufacturing  plants  regulated  by  the 
Great  Basin  Federal  milk  order 
beginning  with  the  month  of  May  1989. 
The  action  relaxes  from  45  to  40  percent 
the  percentage  of  its  producer  milk  that 
a  pool  manufacturing  plant  owned  and 
operated  by  a  cooperative  association 
and  located  in  the  marketing  area  must 
deliver  to  pool  distributing  plants  during 
any  current  month  or  during  the  12- 
month  period  ending  with  the  current 
month  in  order  to  meet  the  order's 
pooling  standards.  The  revision  is  made 
in  response  to  a  request  by  a 
cooperative  association  representing  a 
large  proportion  of  the  producers 
supplying  the  market,  and  will  prevent 
uneconomic  movements  of  milk. 

EFFECTIVE  DATE:  May  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Constance  M.  Brenner,  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch.  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
7183. 


^-  i^^ilj^^^  i-^i^l'^Jtl.:^ t^'""" 
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SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding:  Notice  of 
Proposed  Revision  of  Cooperative 
Manufacturing  Plant  Shipping 
Standards:  Issued  April  26, 1989; 
published  May  2, 1989  (54  FR  18666). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
will  provide  greater  assurance  that 
handlers  will  not  engage  in  uneconomic 
movement  of  the  market's  reserve  milk 
supplies  In  qualifying  such  milk  for 
pricing  status  under  the  order.  The 
action  will  also  tend  to  ensure  that  dairy 
fanners  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  l>e  a  "non-major" 
rule  under  the  criteria  contained  therein. 
This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  provisions  of 
§  1139.7(e)  of  the  Great  Basin  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (54  FR 
18666)  concerning  a  proposed  relaxation 
of  the  percentage  of  its  producer  milk 
that  a  pool  manufacturing  plant  owned 
and  operated  by  a  cooperative 
association  and  located  in  the  mariceting 
area  must  deliver  to  pool  distributing 
plants  during  any  current  month  or 
during  the  12-month  period  ending  with 
the  current  month  in  order  to  meet  the 
order's  pooling  standards.  The  request 
for  the  revision  specified  no  time  period, 
and  the  notice  of  proposed  revision 
stated  that  the  revision  would  be 
effective  beginning  May  1989,  The  public 
was  afforded  the  opportunity  to 
comment  on  the  notice  by  submitting 
written  data,  views  and  arguments  by 
May  17. 1989. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
percentage  of  producer  milk  required  to 
be  shipped  to  pool  distributing  plants  by 
a  manufacturing  plant  owned  and 
operated  by  a  cooperative  and  located 
in  the  marketing  area  should  be  reduced 
by  5  percentage  points,  from  45  percent 
to  40  percent. 


Pursuant  to  the  provisions  of 
i  1139.7(e).  the  Director  of  the  Dairy 
Division  may  increase  or  decrease  the 
cooperative  manufacturing  plant 
shipping  percentage  by  up  to  10 
percentage  points.  Such  changes  may  be 
made  to  encourage  additional  milk 
shipments  needed  to  assure  an  adequate 
supply  of  milk  to  fluid  handlers,  or  to 
prevent  uneconomic  shipments  of  milk 
merely  for  the  purpose  of  assuring  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  beneRts  that  accrue  from 
such  pricing. 

Western  Dairymen  Cooperative,  Inc. 
(WDCI),  a  cooperative  association 
which  represents  a  majority  of  the 
producers  supplying  the  Great  Basin 
maricet,  requested  that  the  cooperative 
manufacturing  plant  shipping  percentage 
requirement  be  reduced  by  5  percentage 
points. 

The  cooperative  stated  that  a  loss  of 
sales  and  increasing  production  make 
necessary  a  reduction  of  the  required 
level  of  shipments  of  producer  milk  by  a 
cooperative-owned  and  -operated 
manufacturing  plant  to  pool  distributing 
plants  from  45  percent  of  producer  milk 
to  40  percent  in  order  to  maintain  the 
pool  status  of  its  member  producers  who 
have  long  been  associated  with  the 
marketing  area. 

According  to  WDCI  some  of  the  milk 
of  its  member  producers  failed  to  qualify 
as  producer  milk  during  April  1989,  and 
the  revision  is  needed  ui:gently  to  be 
effective  beginning  with  May  1989  milk 
deliveries.  According  to  the  cooperative, 
the  relaxation  of  the  cooperative 
manufactiuing  plant  shipping  percentage 
requirement  is  necessary  to  prevent 
uneconomic  shipments  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
historically  associated  with  the  market 
will  continue  to  have  their  milk  priced 
under  the  order. 

Comments  opposing  the  revision  were 
filed  on  behalf  of  Security  Milk 
Producers,  Incorporated,  a  small 
California  cooperative  association 
supplying  milk  to  a  bottling  plant  in  Las 
Vegas.  Nevada.  The  comments  stated 
the  cooperative's  opposition  to  changing 
the  cooperative  manufacturing  plant 
shipping  standards  without  a  public 
hearing,  and  urged  that  the  45-percent 
requirement  be  reinstated  after  the 
seasonal  flush  is  over. 

Without  the  revision,  milk  would  have 
to  be  moved  unnecessarily  and 
uneconomically  from  farms  to  pool 
distributing  plants  for  the  sole  purpose 
of  maintaining  the  pool  status  of 
producers  historically  pooled  under  the 
Great  Basin  order.  In  addition  to  such 
movements  of  milk  being  inefficient  and 


uneconomic  the  additional  pumping  to 
which  the  milk  would  be  subject  would 
be  detrimental  to  the  quality  of  the  milk 
It  is  concluded  the  relaxation  of  the 
producer  milk  diversion  limit  by  5 
percentage  points  will  prevent 
uneconomic  movements  of  milk  to  pool 
plants  merely  for  the  purpose  of 
qualifying  it  as  a  producer  milk  under 
the  order.  The  provisions  of  the  order 
allow  the  shipping  requirement  to  be 
increased,  as  well  as  reduced,  if  such 
action  were  deemed  appropriate  at 
some  later  time. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  revision  is  necessary  to 
reflect  current  marketing  conditions  and 
to  maintain  orderly  marketing 
conditions  in  the  mariceting  area; 

(b)  This  revision  does  not  require  of 
persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  revision. 

Therefore,  good  cause  exists  for 
making  this  revision  effective  sooner 
than  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Fait  1139 

Milk  marketing  orders.  Milk,  Dairy 
products. 

//  is  therefore  ordered,  That  the 
aforesaid  provisions  of  S  1139.7(d)  of  the 
Great  Basin  milk  order  are  hereby 
revised  beginning  with  the  month  of 
May  1989. 

PART  113»-MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1139  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  StaL  31.  as 
amended  (7  U.S.C.  601-674).    j 

S  1139.7    (Amended] 

2.  In  5  1139.7(d).  the  provision  "45 
percent"  is  revised  to  "40  percent" 
beginning  with  the  month  of  May  1989. 

Signed  at  Washington.  DC,  on  |une  9. 1989. 
W.H.  BUnchard. 

Director.  Dairy  Division. 

[FR  Doc.  89-14134  Filed  6-14-«9;  8:45  am) 
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Commodity  Credit  CofporaHon 

7  cm  Parts  1421, 1427,  and  1434 
mN05«a-Aat2 

Prtea  Support  and  Production 
Ad|ustm«nt  Programs 

AOCNCV:  Commodity  Credit  Corporation, 

USD  A. 

AibTKM:  Final  rule. 


;  The  regulations  at  7  CFR 
Parts  1421. 1427.  and  1434  set  forth  the 
terms  and  conditions  of  the  Commodity 
Credit  Corporation  (CCC)  price  support 
loan  programs  for  grain  and  similarly 
handled  commodities;  upland  and  extra 
long  staple  cotton;  and  honey, 
respectively.  On  March  21. 1989  an 
interim  rule  was  published  in  order  to 
md(«  smendments  to  these  regulations 
whidi  would  provide  ^ater  clarity, 
enhance  the  administration  of  CCC 
programs  by  providing  uniformity 
between  C^  price  support  programs, 
and  eliminate  obsolete  provisions.  This 
final  rule  adopts  the  interim  rule  with 
several  technical  changes  and  includes 
provisions  which  were  Inadvertently 
omitted  by  the  interim  rule. 
vrtcrm  oati:  June  IS.  1989. 
ADornts:  Director,  Cotton,  Grain  and 
Rice  Price  Support  Division,  USDA- 
ASCS.  P.O.  Box  2415.  Washington.  DC 
20013.  Telephone:  (202)  447-8374. 
roa  PURTHan  intomiatkm  comtact: 
Beverly  Pritts.  Program  Specialiet 
Cotton.  Grain,  and  Rice  Price  Support 
Division,  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC  20013.  Telephone:  (202) 
447-8374. 

aUPrUMCNTANY  mFORMATION:  This 
final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classiHed  as  "not  major."  It 
has  been  detennined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 


the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  nutter  of  this  rtde. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  wrill  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  praviskHis  of  Executive  Order  12372 
which  requires  intergovernmental 

consulta^oo  with  State  and  local     

officials.  See  the  Notice  related  to  7  CFR 
Part  aOtS.  Subpart  V,  published  at  48  FR 
2911S  (}ane  24. 1983). 

CCC  previously  published  final  rules 
on  March  1, 1988  (53  FR  8131)  and 
November  25, 1988  (53  FR  47658)  widi 
respect  to  CCC  price  support  programs 
for  feed  9«ins.  peanuts,  rice,  soybeans 
and  wheat  which  are  set  forth  at  7  CFR 
Part  1421.  Thoee  amendments  were 
made  to  delete  obsolete  provisions  and 
to  provide  greater  uniformity  between 
the  propvms.  The  changes  made  by  this 
final  rule  will,  to  the  maximum  extent 
practicable,  provide  that  the  upland  and 
extra  long  staple  cotton  and  honey 
programs  are  administered  in  the  same 
manner  as  the  aforementioned 
programs. 

The  interim  rule  published  on  March 
21, 1969  (54  FR  11494)  deleted  in  7  CFR 
Parts  1421  and  1427  references  to 
specific  amounts  which  are  charged  by 
CCC  for  loan-making  and  related 
services.  Most  of  the  current  fees  have 
been  in  effect  since  the  1974  crop  year. 
Fees  for  loans  to  sugar  processors  were 
implemented  for  the  1982  crop.  Since  the 
current  fees  charged  do  not  recover  the 
cost'of  either  the  total  loan 
administration  function  or  the 
loanmaking  activity  alone.  7  CFR  Parts 
1421  and  1427  were  amended  to  allow 
for  increases  in  fees  so  that  CCC  may 
recover  a  greater  portion  of  the  current 
costs  incuned.  The  interim  rule  provided 
that  such  rates  will  be  as  determined  by 
CCC  in  order  that  CCC  may  more 
accurately  determine  such  rates  on  a 
State  by  State  basis  by  taking  into 
account  differences  in  State  laws  that 
affect  loan-making  activities  and  actual 
costs  incurred  by  CCC  when  providing 
price  support  to  producers. 

The  interim  rule  also  amended  the 
cotton  and  honey  price  support  loan 
provisions  with  respect  to  tien 


subordination  agreements.  Since  CCC 
price  support  loans  are  nonrecourse 
loans,  producers  may  forfeit  the  loan 
collateral  in  total  satisfaction  of  the 
loan.  Therefore.  COC  has  required  ail 
parties  which  have  a  lien  on  the 
commodity  which  has  been  pledged  as 
collateral  for  such  a  loan  to  execute 
either  a  lien  waiver  or  lien 
subordination  agreement  with  respect  to 
such  commodity  before  a  CCC  price 
support  loan  is  made  to  the  producer.  In 
order  to  fully  protect  CCC's  interest  in 
the  commodity  which  may  be  forfeited 
upon  the  maturity  of  the  loan,  CCC  no 
longer  utilizes  lien  subordination 
agreements.  Accordingly.  7  CFR  Parts 
1427  and  1434  were  revised  by  deleting 
references  to  such  agreements. 

No  comments  were  received  in 
response  to  the  interim  rule. 

The  regulations  at  7  CFR  Part  1434  set 
forth  the  terms  and  conditions  of  the 
CCC  price  support  program  for  honey. 
The  interim  rule  amended  7  CFR  Part 
1434  to  remove  obsolete  provisions  and 
to  amend  this  part  for  clarity.  However, 
the  interim  rule  inadvertently  omitted 
references  to  delivery  charges  and  the 
manner  in  which  interest  is  assessed 
when  a  honey  loan  is  repaid. 

Prior  to  the  interim  rule,  the 
regulations  at  7  CFR  1434.14(b)  provided 
for  the  payment  of  a  delivery  charge  by 
the  producer  if  the  producer  delivered 
honey  to  CCC  under  a  price  support 
loan  or  purchase  agreement  In  addition 
7  CFR  1434.18(c)  provided  that  interest 
shall  not  be  assessed  on  a  price  support 
honey  loan  in  certain  instances. 
Accordingly,  this  final  rule  amends  7 
CFR  Part  1434  to  set  forth  these 
provisions. 

The  interim  rule  amended  7  CFR 
1427.14;  however,  the  interim  rule 
inadvertently  designated  §  1427.14  as 
S  1421.14.  Accordingly,  this  final  mle 
corrects  this  error. 

List  of  Subjects 

7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Price  support  programs. 

7  CFR  Part  1427 

Cotton.  Loan  programs — agriculture. 
Price  support  programs. 

7  CFR  Part  1434 

Honey,  Loan  programs — agriculture. 
Price  support  programs. 

Accordingly,  the  interim  rule 
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published  on  March  21, 1989  (54  FR 
11494)  is  adopted  with  the  following 
changes: 

PART1427-[AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1427  continues  to  read  as  follows: 

Authority:  7  U5.C  1421, 1423  and  1444-1; 
15  U.8.C.  714b  and  714c;  and  sec  601  of  Pub. 
L  g&-ige. 

Subpart — Cotton  Loan  Program 
Regulations 

S  1427.14    [Amended] 

2.  The  reference  in  the  interim  rule 
published  on  March  21. 1989  at  54  FR 
11494. 11496  to  the  revision  of  S  1427.14 
is  corrected  by  amending  the  section 
heading  to  read  "j  1427.14  Fees,  charges 
and  interest" 

PART  1434-(AMENDED] 

3.  The  authority  citation  for  7  CFR 
Part  1434  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421  and  1446;  15  US.C 
714b  and  714c 

4.  Section  1434.14  is  revised  to  read  as 
follows: 

91434.14    Fees,  charges  and  interasL 

(a)  Loan  Service  Fee.  A  producer  shall 
pay  a  nonrefundable  loan  service  fee  to 
CCC  at  a  rate  determined  by  CCC. 

(b)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  Part  1405  of  Uiis 
chapter.  Except  with  respect  to  called 
loans,  loans  which  have  not  been  repaid 
by  the  maturity  date  shall  accrue 
interest  in  accordance  with  Part  1403  of 
this  chapter  beginning  the  day  after  the 
maturity  date  of  the  loan.  With  respect 
to  called  loans,  interest  shall  accrue  in 
accordance  with  Part  1403  of  this 
chapter  beginning  on  the  required 
settlement  date. 

(c)  Delivery  charge.  A  delivery  charge 
of  1  cent  per  hundredweight,  in  addition 
to  the  servfce  charge,  shall  be  paid  by 
producers  on  the  quantity  of  honey 
delivered  to  CCC  Such  delivery  charge 
shall  be  paid  at  time  of  settlement. 

(d)  Interest  shall  not  be  assessed  on  a 
price  support  loan  for  honey  which  has 
been  repaid  at  a  level  which  is  less  than 
the  loan  level  determined  in  accordance 
with  9 1434.25(d)(l)(ii). 

Signed  at  Washington.  DC  on  June  6. 1989. 
Keith  D.  Bjeriie. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc  0^14259  Filed  »-14-8a:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  a»-ANE-<M;  Amdt  39-62211 

Airworttiiness  Dlrectlvea;  60 
Parachutes,  Ltd,  Type  350  Parachute 
AaeembOea  (P/N'a  MRI  GO  1277,  MRI 
GO  1304  and  MRI  GO  1325),  850 
Parachute  Aaaeml>lle8  (P/N'a  MRI  GO 
1284,  MRI  GO  1315  and  MRI  GO  1330), 
and  4An  SAC  Parachutea  (P/N'a  MRI 
GO  1308  and  MRI  GO  0  22918/2) 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  inspection,  cleaning,  and 
strength  testing  as  required  of  each  net 
mesh  panel  on  certain  GQ  parachute 
assemblies.  The  AD  is  needed  to  detect 
the  presence,  and  removal  if  necessary, 
of  acid  contamination  in  the  canopy 
mesh  panels.  The  presence  of  acid  could 
result  in  weakening  of  the  canopy  fabric 
and  subsequent  failure  of  the  canopy 
during  use. 

DATES:  Effective  July  31. 1989. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31. 
1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD.  unless  abeady  accomplished. 

ADDRESSES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from  GQ 
Parachutes  Ltd..  Portugal  Road.  Woking. 
Surrey.  GU21  5IE  England,  or  may  be 
examined  at  the  Regional  Rules  Docket, 
Room  311.  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration. 

FOR  njRTHER  INFORMATION  CONTACT: 

Terry  Fahr.  Boston  Aircraft  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7103. 

SUPPLEMENTARY  MPORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AD  requiring  inspection,  cleaning, 
and  strength  testing  as  required  of  each 
net  mesh  panel  on  certain  GQ  parachute 
assemblies  was  published  in  the  Federal 
Register  on  March  10. 1989. 

■ftie  proposal  was  prompted  by  the 
FAA's  determination  that  certain  GQ 
Parachutes  Ltd.  parachutes  may  contain 
mesh  panels  that  have  been  improperiy 
treated  with  a  chemical  fmish,  which 


could  result  in  weakening  of  the 
adjacent  canopy  material  and 
subsequent  failure  of  the  parachute 
during  operation. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
objections  were  received.  Accordingly, 
the  proposal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
.  responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  50 
parachutes  at  a  minimal  cost  (postage) 
to  the  operator.  Therefore.  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  will  not  have 
a  significant  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  acbon 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket 

List  of  Subjecto  in  14  OH  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  and  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  US.C  1354(a),  1421.  and  1423: 
49  U.S.C  108(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11«. 

939.13    [AmendMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

GQ  Parachutes  Ltd:  Applies  to  Type  350 
Parachute  Assemblies  (P/N^s  MRI  GQ 
1277,  MRI  GQ  1304  and  MRI  GQ  1325). 
850  Parachute  Assemblies  (P/lVs  MR] 
GQ  1284.  MRI  GQ  131S  and  MRI  GQ 
1330),  and  4.8m  SAC  Parachutes  (PfKt 
MRI  GQ  130B  and  MRI  GQ  D  22918/2). 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 
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To  prevent  Dw  um  of  PAA  apyioved  ^ 
cuioplM  which  may  oontein  imderttrwigm 
materiaL  •ooonpitak  «» foUowlns  prior  to 
next  UM  after  tfaa  affwtivc  data  of  tUa  AD: 

(a)  Farfom  an  add  taat  on  aach  maab 
panel  in  accordanca  with  page  11  of  GQ 
Parachutaa  Ltd.  Sarvica  Bulletin  (SB)  No.  25- 
01.  dated  Jannarjr  18, 1989.  Thote  canopJei 
found  to  be  fr«e  of  add  contamination  may 
be  approved  for  return  to  eenrioe. 

(b)  For  Aoee  canopiee  found  to  have  add 
ooataminatlaM.  perfonn  tlie  acid 
neutraliatkiii.  bH  taat  and  lafHiia  taat  In 
accocdaMa  wiA  H«M  5  aad  6  of  GQ 
Piradiatea  Ud.  (SB)  Na  28-«l.  dated 
laaaary  lH  tBHi  llwaa  caoopiaa  hawing  a  pH 
valua  mat*  **«^«  U  and  a  ilnimum  tanaila 
•tiength  of  180  N/2SBm  («0M  Iba./ln.)  may 
be  approved  for  return  to  aarvioa.  For  Oioae 
canopiee  found  to  hare  a  pH  vahia  of  M  or 
leaa  aad/or  a  taaaile  etreoith  leee  than  160 
filZkan  (40J  1ba./iB.).  raowve  or  obUterate 
thaTSO-CSScmaridng. 

(c)  la  HaaafcaaMHanna  with  para^apha 
(a)  and  (b)  abova.  Uia  T80-CZ3C  awrkiagt 
muat  ba  ranovad  w  oblitaratad  and  the 
pan^uta  omat  not  be  uaed  aa  an  approved 
parachute. 

(d|  Upon  ■nbeBiaaioa  of  ambataaltating  date 
by  an  ownar  or  aparator  through  an  FAA 
AirwocthiDaaa  fnapactor.  the  Manager,  Boeton 
Aircraft  Carti&catlon  Otfica.  Engine  and 
PropaBar  Directorate,  Aircraft  Certification 
Service.  Federal  Aviation  Admfailstratlan.  12 
New  Bt^and  Bxaoative  PaHi,  BurMngtoa 
Maaaachuaetta  01808.  may  adtoat  the 
uidiMoe  tfaa  apeciflad  in  thto  AD  or 
appMva  aa  aqatvakot  maana  of  compUanoa 

witktkiaAa 

The  rapair  and  inapection  procedurea 
shall  b«  done  in  accordance  with  GQ 
Parachutea  Ltd.  Service  Bulletin  No.  25- 
01.  dated  May  23, 1968.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  acoordanca  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  GQ  Parachutes  Ltd., 
Portttgal  Road.  Woking.  Surrey.  GU21 
5)E  England.  Copies  may  be  inspected  at 
the  Federal  Aviation  Adminlstratioa 
New  England  Region.  Office  of  the 
Assistant  Chief  Counael  12  New 
England  Exectitive  Parii.  Burlington. 
Maasachnsetts  01803,  or  at  the  Office  of 
the  Federar  Register,  1100  L  Street. 
Rooen  8301.  Washington.  DC  20501. 

This  final  amendment  becomes 
effective  on  July  31, 1989. 

lasued  in  Burlington,  Massachusetts,  on 
May  011980. 
|ackA.Saia. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  ao-1423S  FHed  0-14-80: 8:46  am] 


14CFR^Brt71 

(Airapaca  Docket  No.  OO-AOL-61 

Alttratlon  to  TriMttion  Aim; 
Litchfi*ld,  MN 

AQiHCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  Rule. 


f:  The  nature  of  this  action  is  to 
alter  the  existing  Litchfield.  MN, 
transition  area  to  accommodate  new 
VOR-A.  RNAV  Runway  13,  and  RNAV 
Runway  31  Standardlnstrument 
Approach  Procedures  (^APs)  to  new 
Litchfield  Municipal  Airport  Litchfield, 
MN.  The  intended  effect  of  this  action  is 
to  ensure  segregation  of  the  aircraft 
using  approach  procedures  in  instrument 
conditions  hota  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
iPracnvi  DATK  0901  u.tc.  September 
21,1989. 


Km  nmnmm  wfowmation  contact: 
Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch.  AGL-^20,  Federal 
Aviation  Administration,  2300  Beat 
Devon  Avenue.  Des  Plaines.  UUnols 
60018,  telepliaae  (312)  604-7360. 

turrtiMPfTAirr  intowwiation; 

History 

On  Monday,  March  20, 1089.  the 
Federal  Aviation  Administration  (FAA) 

proposed  to  amend  Part  71  of  the 

Federal  Aviaten  Regalations  (14  (7R 
Part  71)  to  alter  the  transition  area 
airapace  near  Litchfield.  MN  (54  FR 
11382). 

Interested  parties  ivere  invited  to 
participate  in  tliia  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republiahed  in 
Handbook  74OO.0E  dated  January  3, 
1988. 

ThaKide 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  airspace  near  Litchfield, 
MN.  The  present  transition  area  is  being 
modified  to  accommodate  VOR-A. 
RNAV  Runway  13,  and  RNAV  Runway 


31  SlAPs  to  new  Litchfield  Municipal 
Airport. 

The  new  Litchfield  Municipal  Airport 
is  being  established  at  latitude  45°05'47" 
N.,  longitude  94*30'21"  W..  which  is 
approximately  2.6  nautical  miles  south 
of  the  existing  airport.  The  proposal  to 
establish  this  new  airport  was 
circularized  to  the  aviation  public  imder 
Airspace  Case  Number  82-AGL^21- 
NRA. 

The  development  of  the  procedures 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  tliat  the 
procedures  will  be  contained  within 
controlled  airspace.  Tlie  minimum 
descent  altitude  for  these  procedures 
may  be  estabUshed  below  the  floor  of 
the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circiminavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedurea  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoptkm  of  the  Ansendiiwat 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  fono%vs; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510: 
Executive  Order  10654;  49  U.S.C.  100(8) 


■I,,,'?  k,,iii,    ■•*  ■■.  . 
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(Reviaed  Pub.  L  97-449,  January  12, 19831;  14 
CFR  11.80. 

S  71.181    [Amendad] 

2.  Section  71.181  is  amended  as 
follows: 

Utchfield.  MN  [RevisedJ 

That  airapace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Litchfield  Municipal  Airport  (lat. 
45°05'47"  N.,  long.  94'30'21"  W.);  and  within 
3.25  miles  each  side  of  the  102*  bearing 
extending  from  the  5-mile  radius  to  6.5  miles 
southeast  of  the  airport;  within  3.25  miles 
each  side  of  the  137*  bearing  extending  bom 
the  5-mile  radius  to  6.5  miles  southeast  of  the 
airport;  within  3.25  miles  each  side  of  the  317* 
bearing  extending  from  the  5-mile  radius  to 
6.5  miles  northwest  of  the  airport. 

Issued  in  Des  Plaines,  Illinois  on  June  2, 
1988. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  89-14230  FUed  6-14-89;  8:45  am] 

BILUNO  COOC  MIO-tS-H 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTKHC  Interim  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  514 
[Docfcat  No.  89N-0189] 

New  Animal  Drugs;  Removal  of 
Obsolete  Regulations;  Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
inadvertent  omission  of  a  docket 
number  in  the  heading  of  a  final  rule 
published  in  the  Federal  Register  of  May 
26, 1989  (54  FR  22741).  This  document 
corrects  that  error  by  designating  the 
docket  number  that  is  in  the  heading  of 
this  correction  to  that  final  rule. 
EFFECTIVE  DATE:  June  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rada  Proehl,  Regulations  Editorial  Staff 
(HFC-222),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-2994. 
SUPPlfMENTARY  INFORMATION:  In  FR 
Doc.  89-12577.  appearing  on  page  22741. 
first  column,  in  the  Federal  Register  of 
Friday,  May  26, 1989,  the  docket  number 
is  added  between  the  headings  "21  CFR 
Parts  510  and  514"  and  "New  Animal 
Drugs;  Removal  of  Obsolete 
Regulations"  to  read  as  follows; 
"(Docket  No.  89N-0189|". 

Dated:  )une  8, 1989. 
Alan  L  Hooting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  89-14239  Filed  6-14-89;  8:45  amj 

BtLUNQ  COOC  4160-01-W 


SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
30. 1988  (53  FR  24906).  Appendix  B  to  the 
interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  amount  of  the  premium 
due  to  the  PBGC.  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  June  1989. 
EFFECTIVE  DATE!  June  15, 1989. 
FOR  FtiRTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Senior  Counsel,  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW.,  Washington,  DC 
20000;  telephone  202-778-8823  (202-778- 
8859  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
9331  of  the  Onmibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  establish  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e.,  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988. 
Under  amended  ERISA  section 
4006(a)(3)(E)(iii)(II),  the  interest  rate 
used  in  valuing  a  plan's  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  "PBGC's")  ir.lerim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  (June  30, 1988))  implements 
these  new  premiums  rules.  Under 
5  2610.23(b)(1)  of  the  regulation,  the 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and 
H.15.  The  required  interest  rate  for  a 
given  "premium  payment  year"  (the  plan 
year  for  which  the  premium  is  being 
paid)  is  80%  of  this  rate  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 


begins.  As  a  convenience,  the  PBGC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
for  premium  payment  years  beginning  in 
January  1988  and  thereafter. 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
June  1989.  Appendix  B  to  the  interim 
regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(U)  of  ERISA 
and  §  2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  repubUsh  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  pubUc  interest.  See  5 
U.S.C.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2810 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing. 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  Part  2810 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1306, 1307. 
as  amended  by  sec.  9331.  Pub.  L  100-203  101 
Stat.  1330. 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows. 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 
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Appendix  »— Jolerest  Rate*  for  Valuing 
Vested  BenefiU 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  5  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  beneRU  under  i  26ia23(c)(l): 


For  prwMUM  peyinsni  yaars 


Required  imami 


June  1C 


7.06 


•The  isquirad  Maraal  rata  mmt  ttbow*  Is  equal 
to  80%  o<  me  aofxial  yield  for  30-y«ar,  Treasury 
coneiant  rwatwHlea.  as  reponwl  <n  FedenS  Reserve 
Statistical  Raieeee  Q.13  and  H.IS.  tor  the  ctttmim 

month  precedvig  the  caterxlar  month  in  which  the 
premium  payment  year  begwis. 

Issued  in  Washingtua  DC  on  this  8th  day 
of  June  1989. 
Kathleaa  P.  UtgoR. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporaliaa. 

|FR  Doc.  89-14241  Filed  9-14-89;  8:45  am] 

aUXWa  COOK  770S-01-M 


29  CFR  Part  2676 

Valuatton  of  Plan  Benefits  and  Plan 
AsseU  fkillowlng  Mass  Withdrawal; 
Interest  Rates 

AQENCV:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule.     ^ 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 


regulation  prescrilies  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  July  1989. 
■FFCCTIVE  DATE:  ]uly  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney,  .Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW..  Washington,  DC  20006;  202- 
776-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

tUPPt-EMENTARV  INFORMATION: 

The  PBGC  finds  that  notice  of  and 
public  comment  on  this  amendment 
would  be  impracticable  and  contrary  to 
the  public  interest,  and  that  there  "is 
good  cause  for  making  this  amendment 
effective  immediately.  These  findings 
are  based  on  the  need  to  have  the 
interest  rates  in  this  amendment  reflect 
market  conditions  that  are  as  nearly 
current  as  possible  and  the  need  to  issue 
the  interest  rates  promptly  so  that  they 
are  available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 


amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(i,)(l)(D).  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Interest 

t  m  *  t  * 

(c)  Interest  rates. 


For  valuation  dates  occurring  In  the 
iuuiiHl 


The  vahies  of  4  are: 


(.4         4 


'i»  4i        4»        hi        »M        'iJ        *i 


July 


^989 09625  .0925  .0875  .0625  .0775  .07125  .07125  .07125  .07125  .07125  .065  .065  .065  .065  .065     .06 
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.  Issued  at  Washington,  DC,  on  this        day 
of  June  1980. 
Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation 

[PR  Doc.  89-14242  Filed  6-14-89:  8:45  am] 

BHXMaCOOE  770S-01-II 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

BIN  2900-AO43 

Internment  Period  Required  for 
Eligibility  for  Dental  Care  for  Former 
Prisoners  of  War 

AGENCY:  Department  of  Veterans 
Affairs. 

ACTION:  Final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  medical 
regulations  (38  CFR  Part  17)  by  changing 
the  internment  period  required  for 
dental  care  for  former  Prisoners  of  War 
(POWs)  by  striking  out  "six  months" 
and  inserting  in  lieu  thereof  "90  days." 
This  reduced  internment  period  expands 
the  existing  benefit  for  detained  or 
interned  prisoners  of  war  for  authorized 
and  needed  dental  treatment. 
EFFECTIVE  DATE:  This  amendment  is 
effective  May  20. 1988.  in  accordance 
with  Pub.  L  100-322. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  C.  Tryhus.  Chief,  Policies  and 
Procedures  Division  (136F].  Veterans 
Health  Services  and  Research 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW.. 
Washington,  DC  20420.  (202)  233-2143. 
SUPPLEMENTARY  INFORMATION:  Under 
VA's  regulations  regarding  an 
internment  period  required  for  eligibility 
for  dental  care  for  former  Prisoners  of 
War  (38  CFR  17.123(d)(e))  both  class 
11(b)  and  class  11(c)  beneficiaries  must 
have  been  detained  or  interned  as 
prisoners  of  war  for  less  than  (class 
II(b))/or  more  than  (class  n(c])  six 
months  to  obtain  authorized  dental 
treatment 

This  amendment  would  change  the 
delimiting  period  from  less  than  six 
months  to  less  than  90  days  for  the 
correction  of  service-connected 
noncompensable  dental  conditions  or 
disability  as  is  authorized  as  reasonably 
necessary  treatment  for  persons  who 
had  been  detained  or  interned  as 
Prisoners  of  War  (38  CFR  17.123(d)).  In 
addition,  this  amendment  would  change 
the  delimiting  period  from  six  months  or 
more  to  90  days  or  more  for  persons  who 
had  been  detained  or  interned  as 
Prisoners  of  War  in  order  to  be 


authorized  reasonably  necessary  dental 
care.  (38  CFR  17.123(e)) 

VA  finds  for  good  cause  that  advance 
publication  for  notice  and  pubhc 
comment  is  not  required.  Section  106  of 
Pub.  L  10O-322,  the  Veterans'  Benefits 
and  Services  Act  of  1988.  reduced  the 
period  of  internment  for  purposes  of 
eligibility  for  dental  care  for  former 
POWs  from  six  months  to  90  days.  The 
proposed  regulatory  amendment  merely 
updates  VA  regulations  consistent  with 
this  recent  change  in  the  law  and  does 
not  involve  any  substantive  change  in 
VA  policy  or  regulations.  Thus,  in 
accordance  with  the  provisions  of  38 
CFR  1.12  advance  publication  in  the 
Federal  Register  is  unnecessary. 
Accordingly,  the  change  in  the 
regulations  is  now  published  as  final. 

Since  notice  of  proposed  rulemaking 
is  not  required  and  will  not  be 
published,  this  change  does  not 
constitute  a  "rule"  as  defined  in  and 
made  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
601(2).  In  any  case,  this  change  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VA  has  also  determined  that  this 
change  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  because  it  will  not  have  a 
$100  million  annual  effect  of  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  adverse 
economic  effects. 

Catalog  of  Federal  Domestic 
Assistance  Numbers;  64.009  and  62.001. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism.  Qaims.  Dental  health. 
Drug  abuse.  Foreign  relations, 
Government  contracts.  Grant 
programs — health,  Health  care.  Health 
facilities.  Health  professions.  Medical 
devices,  Medical  research.  Mental 
health  programs.  Nursing  home  care. 
Philippines,  Veterans. 

Approved:  May  23, 1989. 
Edward  |.  Derwinski. 

Secretary  of  Veterans  Affairs. 

PART  17— [AMENDED] 

In  38  CFR  Part  17.  Medical.  §  17.123  is 
amended  by  revising  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§  17.123    AuttKKization  for  outpatient 
dental  treatment 


(d)  Class  Ilfb).  Those  having  a 
service-coimected  noncompensable 
dental  conditicm  or  disability  and  who 
had  been  detained  or  interned  as 
prisoners  of  war  for  a  period  of  less  than 
90  days  may  be  authorized  any 
treatment  as  reasonably  necessary  for 


the  correction  of  such  serv  ice-connected 
dental  condition  or  disability. 

(Authority:  Pub.  L  100-322:  38  U.S.C. 
612(b)(1)(F)) 

(e)  Class  11(c).  Those  who  were 
prisoners  of  war  for  90  days  or  more,  as 
determined  by  the  concerned  military 
service  department,  may  be  authori-^ed 
any  needed  dental  treatment 

(Authority;  Pub.  L  10l>-322.  38  U.S.C 

612(b)(1)(F)) 

|FR  Doc.  89-14226  Filed  6-14-89;  8:45  am] 

BtLUNO  CODE  taaft-ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3561-S1 

Approval  and  Promulgation  of  Air 
Quality  Imptementation  Plans, 
Louisiana;  State  Implementation  Ptan 
for  PMio  Standard 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Pinal  rule. 

SUMMARY:  Today's  notice  approves  the 
Louisiana  State  Implementation  Plan 
(SIP)  for  the  PM,c  standard.  (PM.«  is 
particulate  matter  less  than  or  equal  to 
ten  microns  in  diameter.)  The  State 
adopted  this  plan  in  response  to  EPA's 
)uly  1. 1987,  ndemaking  that  established 
a  new  national  ambient  air  quality 
standard  (.NAAQS)  for  particulate 
matter.  Under  the  terms  of  that  rule, 
Louisiana  had  to  revise  its  existing 
regulations  for  prevention  of  significant 
deterioration  (PSD)  and  new  source 
review  (NSR)  to  reflect  the  new 
NAAQS.  The  State  also  revised 
appropriate  definitions,  emergency 
episode  planning,  and  air  quality 
standard  regulations. 
DATES:  This  action  will  become  effective 
on  August  14, 1989,  unless  notice  is 
received  within  30  days  of  publication 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Regjister. 
addresses:  Copies  of  the  State's 
submittal  and  other  relevant  documents 
may  be  reviewed  at  the  following 
locations  during  normal  business  hours; 
U.S.  Environmental  Protection  Agency. 

Region  6. 1445  Ross  Avenue  (6T-AN). 

Dallas.  TX  75202^2733 
Louisiana  Department  of  Environmental 

Quality,  625  N.  4th  Street,  8th  Floor. 

P.O.  Box  44096.  Baton  Rouge,  LA 

70804-4096 


BEST  COPY  AVAIUBLE 
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Public  Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460 
If  you  plan  to  visit  either  of  these 
offices,  please  contact  the  person  named 
below  to  schedule  an  appointment. 

Submit  comments  to  Mr.  Thomas  H. 
Diggs,  Chief,  SIP/New  Source  Section,  at 
the  address  given  below  for  EPA  Region 
6. 

TOR  FURTHER  INFORMATIOM  CONTACT: 

Barbara  Durso  at  (214)  655-7214.  or  FTS 
255-7214. 

SUPPLEMENTARY  INFORMATION.  On  July 
1. 1987.  EPA  adopted  a  new  NAAQS  for 
particulate  matter.  Previously.  EPA  used 
total  suspended  particulate  (TSP)  matter 
as  the  indicator  for  ambient  particulate 
matter  concentration.  The  new  standard 
uses  a  measurement  of  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (/tm)  as  the  indicator.* 
Based  upon  existing  monitoring  data, 
each  area  within  a  State  was  assessed  a 
probability  of  violating  the  new 
standard.  The  areas  least  likely  to  have 
excessive  PMio  measurements  are 
classified  as  Group  III  areas  and  only 
need  adjustments  to  the  PSD/NSR 
provisions  of  their  SIPs.*  All  areas  in 
Louisiana  were  designated  as  Group  III. 

Louisiana  has  revised  its  PSO  and 
NSR  regulations  as  well  as  appropriate 
defmitions.  emergency  episode  planning 
and  air  quality  standard  regulations  to 
comply  with  the  new  Federal  standard 
for  particulate  matter.  Because 
Louisiana  applies  its  air  quality 
regulations  statewide,  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  submits  this  proposed  SIP  for  all 
air  quality  control  regions  under  its 
jurisdiction.  " 

LDEQ  adopted  these  revised 
regulations  on  May  5. 1988.  after  a 
public  hearing,  at  which  no  comments 
were  made.  The  State  regulations 
became  effective  on  June  20. 1988.  LDEQ 
then  submitted  the  revisions  to  EPA  by 
letter  dated  July  26. 1988.  for  approval  as 
part  of  the  Louisiana  SIP.  After  being 
reviewed  according  to  the  March  18, 
1988.  "Policy  for  Determining 
Completeness  of  SIP  Submittals."  EPA 
informed  LDEQ  in  a  letter  dated 
September  13. 1988,  that  certain  required 
supporting  documents  (e.g.,  formal 
request  from  the  Governor)  were 
missing.  By  letter  dated  October  4. 1988, 
LDEQ  sent  the  Governor's  request  and 
the  other  documents  needed  to  process 
the  proposed  Louisiana  PMio  SIP. 

EPA  Region  6  worked  closely  with 
LDEQ  m  developing  the  PMio  SIP  over 


■  See  S2  FR  24634. 
'  See  U  FR  24«72. 


the  past  year.  The  proposed  revisions 
are  described  below. 

Definitions  [LAC:33:III:111  (formerly 

regulation  4.0}] 

LDEQ  revised  its  definition  of 
particulate  matter  and  total  suspended 
particulate  and  added  definitions  for 
particulate  matter  emissions,  PMio.  and 
PMio  emissions.  These  definitions  are 
essentially  identical  to  the  Federal 
definitions;  however,  in  its  definition  of 
PMio,  the  State  does  not  refer  to 
reference  methods  or  equivalent 
samplers  as  designated  under  40  CFR 
Part  53.  For  practical  purposes,  the  State 
will  only  be  able  to  use  instrumentation 
and  procedures  that  meet  the 
requirements  of  40  CFR  Part  53.  because 
monitoring  networks  must  be  approved 
by  EPA.  LDEQ  also  deleted  its  definition 
for  suspended  particulate  matter,  which 
EPA  disapproved  in  a  March  1979 
rulemaking  notice.  EPA  proposes  to 
approve  all  these  changes. 

The  State's  proposal  also  includes  two 
definitions  not  necessarily  related  to 
PMio  control.  These  two  definitions  are 
for  control  equipment  and  waste 
classification.  The  definition  for  control 
equipment  is  "any  device,  contrivance, 
operating  procedure  or  abatement 
scheme  used  to  prevent  or  reduce  air 
pollution."  The  definition  for  waste 
classification  is  basically  the  same  as 
the  definition  already  approved  but 
spells  out  Incinerator  Institute  of 
America  instead  of  using  the,  -     '  ' 
abbreviation  "I.I.A."  EPA  proposes  to 
approve  these  definitions. 

PSD  RegulaUons  [LAC:33:UI:509.B 
"Significant"  (formerly  regulation 
90.2(22})  and  LAC:33:ni:509.I.8.a 
(formerly  regulation  go.9(8)(i})] 
LDEQ  revised  its  limits  for  particulate 
matter  that  it  considers  to  be  significant 
and  de  minimis  for  its  prevention  of 
significant  deterioration  (PSD)  program. 
The  State's  limits  are  the  same  as  the 
Federal  limits.  EPA  notes  that  it 
interprets  the  significance  level  for 
particulate  matter  at  LAC:33:III:509.B  to 
mean  25  tons  per  year  particulate  matter 
emissions.  EPA  proposes  to  approve 
these  revisions. 

Ambient  Air  Quality  [LAC:33:III:709 
(formerly  regulations  15.5. 16.5. 13.5. 
9.4. 12.5.  and  10.3)  and  Tables  1.  la. 
and  2] 

The  State  revised  its  code  to  reflect 
the  new  primary  and  secondary 
standards  for  particulate  matter  as 
indicated  by  PMio  monitoring.  The 
State's  standards  are  more  stringent 
than  the  Federal  standards,  because 
LDEQ  uses  a  deterministic,  rather  than 
statistical,  method  for  measuring 
compliance.  LDEQ  permits  a  maximum 


concentration  of  50  micrograms  of  PMm 
per  cubic  meter  of  air  as  an  annual 
arithmetic  mean  and  a  maximum  24- 
hour  concentration  of  150  micrograms  of 
PMio  per  cubic  meter  of  air  not  to  be 
exceeded  more  than  once  per  year.  EPA 
proposes  to  approve  these  revisions. 
Emission  Standards  for  Particulate 

Matter  [LAC:33:III:1301.B.  1303.A. 

1305.A.  1311.B.  1311.C.  IGIG.C  1315. 

and  1319.G  (formeriy  regulations  19.2, 

9.2.1. 19.3, 19.5, 19.5.1.  21.3.  21.6,  and 

20.0  respectively)] 

LDEQ  replaced  the  terms  "particulate 
matter  and/or  suspended  particulate 
matter"  and  "suspended  particulate 
matter"  writh  the  term  "particulate 
matter"  to  ensure  consistency  with  the 
Federal  rules.  EPA  proposes  to  approve 
these  changes. 

Emergency  Episode  Planning 
(LAC:33:m:5609.A.l,  2,  and  3  (formeriy 
regulation  27)] 

LDEQ  revised  the  alert  warning,  and 
emergency  levels  for  emergency 
episodes  involving  PMio  concentrations 
to  match  the  Federal  guidelines.  EPA 
proposes  to  approve  these  revisions. 

Narrative  Supplement  to  the  Louisiana     . 
PMtoSlP 

LDEQ  also  provided  a  short,  narrative 
supplemejit-with  the  regulatory 
revisions.  The  narrative  notes  that 
yearly  ambient  air  reports  will  be 
compiled  and  made  available  to  the 
public  with  individual  ambient  values 
available  upon  request.  The  narrative 
also  identifies  those  regulations  that 
were  revised  to  incorporate  the  intent  of 
the  PMio  ambient  air  quality  standard. 
LDEQ  notes  that  available  air  quality 
data  indicate  that  the  new  standard  is 
not  being  exceeded  in  Louisiana  and 
that  the  emission  inventory  data  base 
for  PMio  will  commence  with  the  fiscal 
year  1988  emission  inventory  system 
(EIS)  update.  This  data  base  will 
continue  to  be  updated  in  future  years. 
Because  compliance  with  existing 
particulate  emission  limits  appears  to  be 
adequate  to  assure  compliance  with  the 
PMio  standard,  the  State  decided  that  no 
additional  compliance  schedules  are 
necessary.  The  State  also  notes  that 
there  are  no  additional  resources 
available  to  implement  the  new 
standard,  but  the  contemporaneous 
deletion  of  the  TSP  standard  should 
allow  the  State  to  implement  the  new 
standard.  LDEQ  projects,  however,  that 
it  will  seek  additional  financial 
assistance  of  $32,000  over  the  next  five 
years  to  cairy  out  its  plan.  The  bulk  of 
this  money  is  to  cover  the  cost  of 
acquiring  PMio  monitors.  LDEQ  also 
notes  that  "the  ambient  air  monitoring 
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necessary  to  support  the  implementation 
of  the  new  standaid  is  described  in  the 
(National  Air  Monitoring  System]  and 
(State/Local  Air  Monitoring  System] 
networks  submitted  to  EPA  in  the  first 
quarter  of  (fiscal  year]  1988." 

Final  Action 

EPA  approves  the  Louisiana  SiP  for 
PMio  and  the  attendant  regulations. 

This  action  is  being  taken  without 
prior  public  notice,  because  the  changes 
are  noncontroversial  and  EPA  does  not 
anticipate  receiving  any  adverse 
comments  on  them.  The  public  should 
be  advised  that  this  action  is  effective  60 
days  from  the  date  of  publication  of  this 
Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  of 
publication  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a 
subsequent  notice  will  be  pubUshed  that 
begins  a  new  rulemaking  period  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

Under  5  U.S.C  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
order  12291. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Incorporation  by 
reference.  Particulate  matter. 

Authority:  i2  U.S.C.  7401-7642. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Louisiana  was  approved  by  the  Directxir  of 
the  Federal  Register  on  July  1. 1982. 

Date:  April  la  1989. 
Rol>ert  E.  Layton  Jr..  PX, 

Regional  A  dministrator. 

40  CFR  Part  52.  Subpart  T.  is  amended 
as  follows: 

PART  52— (AMENDED) 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 
Sutipart  T — Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§52.970    Identification  of  piaa 

***** 

(c)  *  •  * 

(50)  The  Louisiana  State 
Implementation  Plan  for  PMio  as 
submitted  by  the  Governor  in  a  letter 


dated  July  26, 19ea  and  adopted  by  the 
State  effective  June  20. 196& 

(i)  Incorporation  by  Reference.  (A) 
Revisions  to  the  Louisiana 
Administrative  Code.  Title  33,  Chapter 
III,  Sections  111.  509.B.  509.1.8.a,  709. 
1301.B.  1303.A.  1305.A,  1311.a  1311.a 
1313.C,  1315. 1319.G,  5e09.A.l.  5609.A.2. 
5609.A.3.  and  Tables  1.  la.  and  2  of 
chapter  7  as  adopted  effective  June  20. 
1988. 

(ii)  Additional  material. 

(A)  A  letter  dated  July  26. 1988.  from 
Paul  H.  Templet  Secretary,  Louisiana 
Department  of  Environmental  Quality, 
to  the  Governor  of  Louisiana  approving 
the  adoption  of  amendments  to  the 
Louisiana  Av  Quality  Regulations  to 
implement  the  new  PMie  standard 
effective  June  20. 196a 

(B)  A  narrative  supplement  to  the 
Louisiana  PMi*  submitted  by  the 
Governor  in  a  letter  dated  July  26, 19B8. 

[FR  Doc.  89-13419  Filed  &-14-89:  8:45  am] 
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[GA-013(FRL-3601-3)] 

40  CFR  Part  52 

Approval  and  ProfiHilgation  of 
Imptementatlow  Plans;  G«oq|ia;  Stack 
Height  Raviaw 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  today  approves  a 
declaration  by  Georgia  that  recent 
revisions  to  O'A's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP).  The  State 
was  required  to  review  its  SIP  for 
consistency  within  nine  months  of  final 
promulgation  of  the  stack  height 
regulations.  The  intended  eilect  of  dus 
action  is  to  formally  document  that 
Georgia  has  satisfied  its  obligations 
under  section  406  of  the  Clean  Air  Act 
Amendments  of  1977  to  review  its  SIP 
with  respect  to  EPA's  revised  stack 
height  regulations.  No  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique.  This  approval 
does  not  apply  to  fifteen  sources 
identified  below. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  17. 1989. 
aooresseS:  Copies  of  the  materials 
submitted  by  Georgia  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit, 
Library  Systems  Branch. 


Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington.  DC  20460. 
Air  Programs  Branch,  Region  IV, 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta. 
Georgia  30365. 
Air  Protection  Branch.  Georgia 
Department  of  Natural  Resources. 
Floyd  Towers  East.  Room  1162.  205 
Butler  Street.  Atlanta.  Georgia  30334. 
FOR  FURTHER  MKMMATION  CONTACT 
Beveriy  T.  Hudson.  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  RUHMMATION:  On 
February  8. 1982  (47  FR  5864).  EPA 
promulgated  regulations  limiting  stack 
height  credit  and  other  dispersion 
techniques  required  by  section  123  of  the 
Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  DC  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund,  Inc.. 
the  Natural  Resources  Defense  Council. 
Inc.,  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA.  719 
F.  2d  436.  On  October  11. 1983.  the  court 
issued  its  decision,  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions, 
and  upholding  other  portions. 

On  February  28, 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
certiorari  with  the  U.S.  Supreme  Court. 
On  July  2. 1984.  the  Supreme  Court 
denied  the  petition  (104  s.  CT.  3571).  and 
on  July  18. 1984.  the  Court  of  Appeals 
formally  issued  a  mandate  implementing 
its  decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regulations  within  six  months.  The 
promulgation  deadline  was  ultimately 
extended  to  June  27. 1985. 

Revisions  to  the  stadc  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878).  and  finalized  on 
July  a  1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms, 
including  "excessive  concentration." 
"dispersion  techniques."  "nearby."  and 
other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  Pub.  L. 
95-95.  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SlPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
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prepare  revised  limitations  consistent 
with  their  revised  SlPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  with  emissions  of 
sulfur  dioxide  (SOi)  in  excess  of  5.000 
tons  per  year.  These  limits  correspond 
to  the  ae  minimis  GEP  stack  height  and 
the  de  minimis  SOt  emission  exemption 
from  prohibited  dispersion  techniques. 
Sources  were  exempted  from  further 
review  if  they  fell  under  the 
grandfathering  clause  (i.e..  in  existence 
before  December  31, 1970),  if  their  stadc 
height  was  less  than  de  minimis  stack 
height  (65m),  or  if  their  actual  height 
was  less  than  the  calculated  Good 
Engineering  Practice  (GEP)  stack  height 

The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  Georgia  has 
concluded  that  its  SIP  includes 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  in  accordance 
with  the  revised  EPA  stack  height 
regulations.  They  also  found  that  no 
emission  limitations  have  been  affected 
by  stack  height  credits  above  GEP  or 
any  other  prohibited  dispersion 
tediniques.  Georgia  has  indicated  that 
the  documentation  is  available  for 
review  at  the  State  office  (listed  above). 

On  March  26, 1987,  Georgia  submitted 
for  EPA's  approval  documentation  for 
Good  Engineering  Practice  (GEP)  Stack 
Height.  EPA  proposed  to  approve  the 
declaration  on  February  24, 1989  (54  FR 
7964).  At  that  time,  the  public  was 
invited  to  submit  written  comments  on 
the  proposed  action.  Comments  were 
submitted  on  behalf  of  Georgia  Power 
Company,  which  owns  and  operates 
several  plants  with  stacks  that  have 
l}ecn  evaluated  pursuant  to  the  stack 
height  regulations.  Georgia  Power  wants 
EPA  Region  IV  to  clarify  the  status  of 
the  following  five  plants  affected  by  the 
stack  heights  regulations.  EPA  is  not 
acting  on  Plant  Yates  in  this  notice.  The 
analysis  for  this  source  is  not  yet 
completed  and  will  be  dealt  with  in  a 
subsequent  notice.  EPA  has  concluded 
that  Plant  Bowen  Units  3  &  4  are 
grandfathered  and  that  no  further 
analysis  is  needed.  The  remaining  three 
plants — Scherer,  Wansley  and 
Mcintosh — will  not  need  to  be 
remodeled  since  EPA  accepts  the 
explanation  submitted  by  Georgia  that 


auxiliary  boilers  are  not  operated  at  the 
same  time  as  the  main  steam  units.  EPA 
is  therefore  approving  the  State's 
declaration  that  no  emission  limitations 
were  affected  by  stack  height  credit 
above  GEP  or  any  other  dispersion 
technique,  except  as  the  declaration 
applies  to  Plant  Yates  and  other  sources 
identified  below. 

On  January  22, 1988.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
issued  its  decision  in  NRDC  v.  Thomas. 
838  F.2d  1224  (D.C.  Dir.  1988),  regarding 
the  Environmental  Protection  Agency's 
(EPA's)  stack  height  regulations  (SO  FR 
27892.  July  8. 1985):  the  court  upheld 
most  of  the  rules,  but  certain  provisions 
were  remanded  to  the  EPA  for  further 
consideration.  Accordingly,  EPA  is  not 
acting  on  fifteen  sources  (Georgia  Power 
Plants  Mitchell  (Albany),  Hammond 
(Coosa),  McDonough  (Smyrna), 
Arkwright  (Macon),  ftanch 
(Milledgville).  Wansley  (Roopville), 
Scherer  (Juliette),  and  Yates  (Newnan); 
Savannah  Electric  Plants  Mcintosh 
(Rincon)  and  Port  Wentworth  (Port 
Wentworth);  Inland  (Rome);  Buckeye 
Cellulose  (Oglethorpe);  Georgia  Kraft 
(Macon);  Union  Camp  (Savannah);  and 
Stone  Container  (Savannah))  because 
they  currently  receive  credit  under  one 
of  the  provisions  remanded  to  EPA. 
Georgia  and  EPA  will  review  these 
sources  for  compliance  with  any  revised 
requirements  when  EPA  completes 
rulemaking  to  respond  to  the  NRDC 
remand. 

EPA  Review.  EPA  has  reviewed 
Georgia's  submittal  and  concurs  with 
the  conclusion  that  no  revisions  to 
Georgia's  existing  source  emission 
limitations  are  necessary  as  a  result  of 
EPA's  revised  stack  hei^t  regulations. 
Georgia  has  therefore  met  its  obligations 
under  Section  406  of  Pub.L  95-^  for 
existing  source  emission  imitations. 
(EPA  approved  Georgia's  stack  height 
rules  for  new  sources  on  February  15, 
1980  (54  FR  6936).) 

Final  Action,  EPA  approves  the 
declaration  by  Georgia  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  for  specific  sources  in  this 
State.  EPA  proposed  to  approve  the 
declaration  on  February  24, 1989  (54  FR 
7964).  The  declaration  does  not  apply  to 
the  fifteen  sources  previously 
mentioned. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  on  or  before  August  14, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2) ) 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Particulate 
matter,  Sulfur  oxides. 

Dated:  June  5. 1969. 
)oe  R.  Franxmathes. 

Acting  Regional  Administrator. 

Part  52  of  Chapter  L  Title  40,  Code  of 
Federal  Regulations,  is  aoiQided  as 
follows: 

PART  52— [AMENDED] 

Subpart  L— Georgia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  A  new  \  52.578  is  added  to  read  as 
follows: 

S  52.578    Control  strategy:  Sulfur  oxides 
and  perticuMe  matter. 

In  a  letter  dated  March  26, 1987,  the 
Georgia  Department  of  Natural 
Resources  certified  that  no  emission 
limits  in  the  State's  plan  are  based  on 
dispersion  techniques  not  permitted  by 
EPA's  stack  height  rules.  This 
certification  does  not  apply  to:  Georgia 
Power  Plants  Mitchell  (Albany), 
Hammond  (Coosa),  McDonough 
(Smyrna).  Arkwright  (Macon),  Branch 
(Milledgville),  Wansley  (Roopville), 
Scherer  (Juliette),  and  Yates  (Newnan); 
Savannah  Electric  Plants  Mcintosh 
(Rincon)  and  Port  Wentworth  (Port 
Wentworth);  Inland  (Rome);  Buckeye 
Cellulose  (^lethorpe);  Georgia  Kraft 
(Macon);  Union  Camp  (Savannah);  and 
Stone  Container  (Savannah). 

[FR  Doc  89-14216  Filed  6-14-69;  8:45  am) 
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40  CFR  Part  52 
[TN-041;  FRL-3600-6] 

Approval  and  Promulgation  of 
hnptemantation  Plans;  Tannassaa; 
Stack  Height  Review 

aocncy:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMNARV:  EPA  today  approves  a 
declaration  by  Tennessee  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP).  The  State 
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was  required  to  review  its  SIP  for 
consistency  within  nine  months  of  final 
promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 
Tennessee  has  satisfied  its  obligations 
under  section  406  of  the  Clean  Air  Act 
Amendments  of  1977  to  review  its  SIP 
with  respect  to  EPA's  revised  stack 
height  regulations.  No  emission  ' 
limitations  were  affected  by  stack  hei^t 
credit  above  Good  Engineering  Practice 
(GEP)  or  any  other  dispersion  technique. 
EFFECTIVE  DATE  This  action  will  be 
effective  on  July  17. 1989. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  Tennessee  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
Air  Programs  Branch.  Region  IV, 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta, 
Georgia  30365. 
Tennessee  Department  of  Public  Health 
and  Environment.  Customs  House,  4th 
Floor,  701  Broadway,  Nashville, 
Tennessee  37219-5403. 
FOR  FURTHER  MFORSIATION  CONTACT: 
Beveriy  T.  Hudson,  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 
February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credit  and  other  dispersion 
techniques  as  required  by  Section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc.. 
the  Natural  Resources  Defense  Council. 
Inc.,  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.  2d  436.  On  October  11, 1983,  the  court 
issued  its  decision,  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions, 
and  upholding  other  portions. 

On  February  28, 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2. 1984.  the  Supreme 
Court  denied  the  petition  (104  s.  CT. 
3571),  and  on  July  18, 1984,  the  Court  of 
Appeals  formally  issued  a  mandate 
implemRnting  its  decision  and  requiring 
EPA  to  promulgate  revisions  to  the  stack 
height  regulations  within  six  months. 
The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9. 1984  (49  FR  44878),  and  finalised  on 


July  8, 1965  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms, 
including^excessive  concentration." 
"dispersi^  techniques."  "nearby,"  and 
other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 
Pursuant  to  section  406(dK2)  of  Pub.  L 
95-95,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  hei^t  credit  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  Xv  EFA  within  9  months  of 
promulgation,  as  required  by  statute. 
Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  with  emissions  of 
sulfur  dioxide  (SOj)  in  excess  of  54X)0 
tons  per  year.  These  limits  correspond 
to  the  de  minimis  GEP  stack  height  and 
the  de  minimis  SOi  emission  exemption 
from  prohibited  dispersion  techniques. 
Sources  were  exempted  from  further 
review  if  they  fell  under  the 
grandfathering  clause  (i.e.,  in  existence 
before  December  31, 1970),  if  their  stack 
height  was  less  than  de  minimis  stack 
height  (65m),  or  if  their  actual  height 
was  less  than  the  calculated  GEP  stack 
height. 

"The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  Tennessee  has 
concluded  that  its  SIP  includes 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  in  accordance 
with  the  revised  EPA  stack  height 
regulations.  They  also  found  that  no 
emission  limitations  have  been  affected 
by  stack  height  credits  above  GEP  or 
any  other  prohibited  dispersion 
techniques.  Tennessee  has  indicated 
that  the  documentation  is  available  for 
review  at  the  Stale  office  (listed  above). 

On  March  9  and  April  15. 1988, 
Tennessee  submitted  for  EPA's  approval 
documentation  for  GEP  Stack  Height. 
EPA  proposed  to  approve  the 
declaration  on  March  29. 1989  (54  FR 
12926).  At  that  time,  the  public  was 
invited  to  submit  written  comments  on 
the  proposed  action.  However,  no 


comments  were  received.  EPA  is 
therefore  approving  the  State's 
declaration  that  no  emission  limitations 
were  affected  by  stack  height  credit 
above  GEP  or  any  other  dispersion 
technique,  except  as  the  declaration 
applies  to  seven  sources  identified 
below. 

On  January  22. 1986.  the  U.S  Court  of 
appeals  for  the  District  of  Columbia 
issued  its  decision  in  NRDC  v.  Thomas. 
838  F.2d  1224  (D.C.  Dir.  1988).  regarding 
the  Environmental  Protection  Agency's 
(EPA's)  stack  height  regulations  (50  FR 
27892,  July  8, 1985);  the  court  upheld 
most  of  the  rules,  but  certain  provisions 
were  remanded  to  the  EPA  for  further 
consideration.  Accordingly,  EPA  is  not 
acting  on  seven  sources  (Dupont  (43-07- 
02);  Tennessee  Valley  Authority — 
Johnsonville  (43-11-1  thru  10); 
Tennessee  Chemical  Company  (70-04- 
21);  Tennessee  Eastman  (82-(»-15-19): 
A.E.  Staley  (5^-81-18. 19,  34.  31);  Cargill 
Inc.,  Memphis;  and  Grace  Chemical 
Company,  Millington)  because  they 
currently  receive  credit  under  one  of  the 
provisions  remanded  to  EPA.  Tennessee 
and  EPA  will  review  these  sources  for 
compliance  with  any  revised 
requirements  when  EPA  completes 
rulemaking  to  respond  to  the  NRDC 
remand. 

EPA  Review.  EPA  has  reviewed 
Tennessee's  submittal  and  concurs  with 
the  conclusion  that  no  revisions  to 
Tennessee's  existing  source  emission 
limitations  are  necessary  as  a  result  of 
EPA's  revised  stack  height  regulations. 
Tennessee  has  therefore  met  its 
obligations  under  Section  406  of  Pub.  L 
95-95  for  existing  source  emission 
limitations.  (EPA  approved  Tennessee's 
stack  height  rules  for  new  sources  on 
October  19, 1988  (53  FR  40881)). 

Final  Action.  EPA  approves  the 
declaration  by  Tennessee  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  for  specific  sources  in  this 
State.  EPA  proposed  to  approve  the 
declaration  on  March  29. 1989  (54  FR 
12926).  The  declaration  does  not  apply 
to  the  seven  sources  previously 
mentioned. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  14, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 
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Li«l  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Particulate 
matter.  Sulfur  oxides. 

Dated.  May  31. 1989. 
Im  R.  FranzmatlMS, 
Acting  Regional  Administrotor, 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
'allows: 

PART  52-{ AMENDED] 

Subpart  Rfl— Tonneaaee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-764Z 

2.  Section  52.2231  is  amended  by 
making  the  plvase  "Part  D  conditional 
approval"  biegin  paragraph  (a)  and  by 
adding  a  new  paragraph  (b]  to  r«ad  as 
follows: 

S  52.3231    Con^elttnrteay:  Sulfur  oxMm 
and  perttcuMe  matter. 

(a)  Part  D  conditional  approval.  *  *  * 

(b)  In  letters  dated  March  9  and  April 
15. 1988,  the  Tennessee  Department  of 
Health  and  Environment  certified  that 
no  emission  limits  in  the  State's  plan  are 
based  on  dispersion  techniques  not 
permitted  by  EPA's  stack  height  rules. 
This  certification  does  not  apply  to: 
Dupont  (43-07-02);  Tennessee  Valley 
Authority— Johnsonville  (43-11-1  thru 
10);  Tennessee  Chemical  Company  (70- 
04-21);  Tennessee  Eastman  (82-03-15- 
19):  A.E  Staley  (53-81-18. 19,  34,  31); 
Cargill  Inc.,  Memphis;  and  Grace 
Chemical  Company,  Millington. 

|FR  Doc.  89-14217  Filed  6-14-89;  8:45  am) 
s>ujwo  cooiiaso  w  M 


40  CFR  Part  52 

(FL-O24;FRL-3600-«l 

Approval  and  Promulgation  of 
lnr«plementation  Plana,  Florida;  Stack 
Height  Review 

AQCNCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMAAV:  EPA  today  approves  a 
declaration  by  Florida  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP).  The  State 
was  required  to  review  its  SIP  for 
consistency  within  nine  months  of  final 
promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 


Florida  has  satisfied  its  obligations 
under  Section  406  of  the  Clean  Air  Act 
Amendments  of  1977  to  review  its  SIP 
with  respect  to  EPA's  revised  stack 
height  regulations.  No  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique. 
EPFlcnvt  date:  'This  action  will  be 
effective  on  July  17, 1989. 

AOOMSStt:  Copies  of  the  materials 

submitted  by  Florida  may  be  examined 

during  normal  business  hours  at  the 

following  locations: 

Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 

Air  Programs  Branch,  Region  IV, 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta, 
Georgia  30365. 

Bureau  of  Air  Quality  Management, 
Twin  Towers  Office  Building,  2600 
Blair  Stone  Road.  Tallahassee,  Florida 

29201. 

ron  nmTHCN  iNFoitMATtON  contact: 

Beverly  T.  Hudson,  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

•UPPLIMENTAMV  INFOMWATMN:  On 

February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credit  and  other  dispersion 
techniques  as  required  by  Section  123  of 
the  Clean  Air  Act  (the  Act).  "These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc. 
the  Natural  Resources  Defense  Council. 
Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.  2d  436.  On  October  11. 1983,  the  court 
issued  its  decision,  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions, 
and  upholding  other  portions. 

On  February  28. 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984.  the  Supreme 
Court  denied  the  petition  (104  s.  CT. 
3571).  and  on  July  la  1964.  the  Court  of 
Appeals  formally  issued  a  mandate 
implementing  its  decision  and  requiring 
EPA  to  promulgate  revisions  to  the  stack 
height  regulations  within  six  months. 
The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878),  and  finalized  on 
July  8, 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms, 
including  "excessive  concentration," 
"dispersion  techniques,"  "nearby."  and 


other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  Pub.  L 
95-95,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  Hmit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  with  emissions  of 
sulfur  dioxide  (SO2)  in  excess  of  5,000 
tons  per  year.  These  limits  correspond 
to  the  de  minimis  GEP  stack  height  and 
the  de  minimis  SOi  emission  exemption 
from  prohibited  dispersion  techniques. 
Sources  were  exempted  from  further 
review  if  they  fell  under  the 
grandfathering  clause  (i.e..  in  existence 
before  December  31. 1970),  if  their  stack 
height  was  less  than  de  minimis  stack 
height  (65m),  or  if  their  actual  height 
was  less  than  the  calculated  Good 
Engineering  Practice  (GEP)  stack  height. 

The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  Florida  has 
concluded  that  its  SIP  includes 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  in  accordance 
with  the  revised  EPA  stack  height 
regulations.  They  also  found  that  no 
emission  limitations  have  teen  affected 
by  stack  height  credits  above  GEP  or 
any  other  prohibited  dispersion 
techniques.  Florida  has  indicated  that 
the  documentation  is  available  for 
review  at  the  State  office  (listed  above). 

On  October  10, 1986,  Florida 
submitted  for  EPA's  approval 
documentation  for  Good  Engineering 
Practice  (GEP)  Stack  Height.  EPA 
proposed  to  approve  the  declaration  on 
February  16, 1989  (54  FR  7068).  At  that 
time,  the  public  was  invited  to  suomit 
written  comments  on  the  proposed 
action.  However,  no  comments  were 
received.  EPA  is  therefore  approving  the 
State's  declaration  that  no  emission 
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limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique. 

On  January  22. 1988.  the  U.S.  Court  of 
appeals  for  the  District  of  Columbia 
issued  its  decision  in  NRDC  v.  Thomas. 
838  F.2d  1224  (D.C.  Dir.  1988).  regarding 
the  Environmental  Protection  Agency's 
(EPA's)  stack  height  regulations  (50  FR 
27892.  July  6. 1985);  the  court  upheld 
most  of  the  rules,  but  certain  provisions 
were  remanded  to  the  EPA  for  further 
consideration.  Since  no  sources  in 
Florida  have  received  credit  under  any 
of  the  provisions  remanded  to  EPA, 
none  are  affected  by  the  remand. 

EPA  Review.  EPA  has  reviewed 
Florida's  submittal  and  concurs  with  the 
conclusion  that  no  revisions  to  Florida's 
existing  source  emission  limitations  are 
necessary  as  a  result  of  EPA's  revised 
stack  height  regulations.  Florida  has 
therefore  met  its  obligations  under 
Section  406  of  Pub.  L  95-95  for  existing 
source  emission  limitations.  (EPA 
approved  Florida's  stack  height  rules  for 
new  sources  on  February  8, 1989  (54  FR 
6125)). 

Final  Action.  EPA  approves  the 
declaration  by  Florida  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  for  specific  sources  in  this 
State.  EPA  proposed  to  approve  the 
declaration  on  February  16, 1989  (54  FR 
7068). 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  14, 1989.  "This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Particulate 
matter.  Sulfur  oxides. 

Dated:  May  31. 1989. 
Joe  R.  Franzmatiies, 

Act  ins  Regional  Administrator. 

Part  52  of  Chapter  L  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-(AMENDED] 

Subpart  K— Florida 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


2.  Section  52.528  is  amended  by 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

§  52.528    Control  strategy:  Sulfur  oxides 
and  particulate  matter. 

(a)  In  a  letter  dated  October  10. 1986. 
the  Florida  Department  of 
Environmental  Regulation  certified  that 
no  emission  limits  in  the  State's  plan  are 
based  on  dispersion  techniques  not 
permitted  by  EPA's  stack  height  rules. 
•        *        *        •        * 

[FR  Doc.  89-14218  Filed  6-14-89: 8:45  am] 
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40  CFR  Part  52 
(MS-011;FRL-3600-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Missiasippi; 
Stack  Heigtit  Review 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  today  approves  a 
declaration  by  Mississippi  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  source- 
specific  revisions  to  the  State 
Implementation  Plan  (SIP).  The  State 
was  required  to  review  its  SIP  for 
consistency  within  nine  months  of  final 
promulgation  of  the  stack  height 
regulations.  The  intended  effect  of  this 
action  is  to  formally  document  that 
Mississippi  has  satisfied  its  obligations 
under  Section  406  of  the  Clean  Air  Act 
Amendments  of  1977  to  review  its  SIP 
with  respect  to  EPA's  revised  stack 
height  regulations.  No  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  17. 1989. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  Mississippi  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
Air  Programs  Branch,  Region  IV, 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE..  Atlanta. 
Georgia  30365. 
Air  Quality  Control,  Bureau  of  Pollution, 
Department  of  National  Resources, 
P.O.  Box  10385,  Jackson,  Mississippi 
39209. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  T.  Hudson.  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  listed 


address,  telephone  (404)  347-2864  or  FTS 

257-2864. 

SUPPIXMENTARY  INFORMATION:  On 

February  8, 1982  (47  FR  5864).  EPA 
promulgated  final  regulations  limiting 
stack  height  credit  and  other  dispersion 
techniques  as  required  by  Section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund.  Inc.. 
the  Natural  Resources  Defense  Council. 
Inc.,  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA,  719 
F.  2d  436.  On  October  11. 1983.  the  court 
issued  its  decision,  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions, 
and  upholding  other  portions. 

On  February  2a  1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984.  the  Supreme 
Court  denied  the  petition  (104  s.  CT. 
3571),  and  on  July  18, 1984,  the  Court  of 
Appeals  formally  issued  a  mandate 
implementing  its  decision  and  requiring 
EPA  to  promulgate  revisions  to  the  stack 
height  regulations  within  six  months. 
The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878).  and  finalized  on 
July  8, 1985  (50  VK  27892).  The  revisions 
redefine  a  number  of  specific  terms, 
including  "excessive  concentration." 
"dispersion  techniques,"  "nearby,"  and 
other  important  concepts,  and  modify 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  Pub.  L 
95-95,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credit  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  statute. 

Subsequently.  EPA  issued  detailed 
guidance  on  carrj'ing  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65  m 
in  height  and  sources  with  emissions  of 
sulfur  dioxide  (SO2)  in  excess  of  5,000 
tons  per  year.  These  limits  correspond 
to  the  de  minimis  GEP  stack  height  and 
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the  de  minimis  SOi  emission  exemption 
from  prohibited  dispersion  techniques. 
Sources  were  exempted  from  further 
review  if  they  fell  under  the 
grandfathering  clause  (i.e.,  in  existence 
before  December  31. 1970).  if  their  stack 
height  was  less  than  de  minimis  stack 
height  (B5  m).  or  if  their  actual  height 
was  less  than  the  calculated  Good 
Engineering  Practice  (GEP)  stack  height. 
The  remaining  sources  were  then 
subjected  to  detailed  review  for 
conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory.  Mississippi  has 
indicated  that  the  documentation  is 
available  for  review  at  the  State  Office 
(listed  above). 

On  January  30. 1967.  Mississippi 
submitted  for  EPA's  approval 
documentation  for  Good  Engineering 
Practice  (GEP)  Stack  Height  EPA 
proposed  to  approve  the  declaration  on 
February  16. 1960  (54  FR  7089).  At  that 
time,  the  public  was  invited  to  submit 
written  comments  on  the  proposed 
action.  However,  no  comments  were 
received.  EPA  is  therefore  approving  the 
State's  declaration  that  no  emission 
limitations  were  affected  by  stack  height 
credit  above  GEP  or  any  other 
dispersion  technique,  except  as  the    "^ 
declaration  applies  to  four  sources 
identified  below. 

On  lanuary  22, 1988,  the  U.S.  Court  of 
appeals  for  the  District  of  Columbia 
issued  its  decision  in  NRDC  v.  Thomas, 
838  F.2d  1224  (D.C  Dir.  1988),  regarding 
the  Environmental  Protection  Agency's 
(EPA's)  stack  height  regulations  (50  FR 
27892.  July  8. 1985);  the  court  upheld 
most  of  the  rules,  but  certain  provisions 
were  remanded  to  the  EPA  for  further 
consideration.  Accordingly,  EPA  is  not 
acting  on  four  sources:  Mississippi 
Power-Daniel:  South  Mississippi  Electric 
Power.  Hattiesburg-Morrow;  E.I.  Dupont, 
Delisle-Boilers  14  2:  and  International 
Paper,  Vicksburg,  because  they 
currently  receive  credit  under  one  of  the 
provisions  remanded  to  the  EPA, 
Mississippi  and  EPA  will  review  these 
sources  for  compliance  with  any  revised 
requirements  when  EPA  completes 
rjlemaking  to  respond  to  the  NRDC 
remand. 

EPA  Review.  EPA  has  reviewed 
Mississippi's  submittal  and  concurs  with 
the  conclusion  that  no  revisions  to 
Mississippi's  existing  source  emission 
limitations  are  necessary  as  a  result  of 
EPA's  revised  stack  height  regulations. 
.Viississippi  has  therefore  met  its 
obligations  under  section  406  of  Pub.  L 
95-95  for  existing  source  emission 
limitations.  (EPA  approved  Mississippi's 


stack  height  rules  for  new  sources  on 
September  23, 1987  (52  FR  35704)). 

Final  Action.  EPA  approves  the 
declaration  by  Mississippi  that  recent 
revisions  to  EPA's  stack  height 
regulations  do  not  necessitate  SIP 
revisions  for  speciHc  sources  in  this 
State. 

The  declaration  does  not  apply  to: 
Mississippi  Power-Daniel;  South 
Mississippi  Electric  Power.  Hattiesburg- 
Morrow:  E.I.  Dupont.  Delisle-Boilers  1  ft 
2;  and  International  Paper.  Vicksburg. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  14. 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control 
Intergovernmental  relations,  Particulate 
matter,  Sulfur  oxides. 

Dated:  May  28. 1969. 
)oa  R.  Franzmathes, 

Acting  Regional  Administrator. 

Part  52  of  Chapter  I  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52-[AMEIIDED] 

Subpart  Z— Mississippi 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Aulhoriry:  42  U.S.C.  7401-7642. 

2.  Section  52.1278  is  added  to  read  as 
follows: 

S  52.1278    Control  strategy:  Sulfur  oxidM 
and  particulate  matter. 

In  a  letter  dated  January  30. 1987,  the 
Mississippi  Department  of  Natural 
Resources  certified  that  no  emission 
limits  in  the  State's  plan  are  based  on 
dispersion  techniques  not  permitted  by 
EPA's  stack  height  rules.  This 
certification  does  not  apply  to: 
Mississippi  Power-Daniel:  South 
Mississippi  Electric  Power.  Hattiesburg- 
Morrow:  E.I.  Dupont.  Delisle  Boilers  1  & 
2:  and  International  Paper,  Vicksburg. 

|FR  Doc.  89-14219  Filed  6-14-89;  8:48  am] 
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40CFRPartS2 

IFRL  3572-9;  (TN-04S] 

Approval  and  Promulgation  of 
Impimnsntation  Plans,  Tsnnaasse; 
Rsvislons  to  the  UmipMs  and  Sh«ll»y 
County  Portion  of  ttw  Stata 
Impiamantatlon  Plan 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  On  July  7. 1988.  the  State  of 
Tennessee  submitted  the  Memphis  and 
Shelby  County  regulations  (Board  Order 
17-88)  as  a  revision  to  the  State 
Implementation  Plan  (SIP).  The 
regulations  for  Memphis  and  Shelby 
County  were  originally  approved  by 
EPA  in  1972  as  an  appendix  to  the  SIP. 
Since  that  time  the  regulations  have 
been  revised  several  times  and  today 
EPA  is  approving  the  regulations  that 
are  approvable  and  disapproving  the 
regulations  that  are  unapprovable  and 
taking  no  action  on  those  regulations 
that  were  never  approved  or 
disapproved  for  the  State. 
DATES:  This  action  will  be  effective  on 
August  14, 1989  unless  notice  is  received 
by  July  17. 1989  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

AOORESSES:  Copies  of  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M.  Street,  SW..  Washington,  DC 

20480. 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street,  NE..  Atlanta.  GA 

30365. 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of  Health  and 

Environment.  Customs  House  4th 

Floor,  701  Broadway.  Nashville, 

Tennessee  37219. 
Memphis  and  Shelby  County  Health 

Department,  Air  Pollution  Control.  814 

Jefferson  Avenue.  Memphis, 

Tennessee  38105. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Rosalyn  D.  Hughes,  Air  Programs 
Branch,  EPA  Region  IV.  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  In  1967, 
the  Memphis  and  Shelby  County  Health 
Department  developed  regulations  for 
the  control  of  air  pollution.  In  1972.  the 
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State  of  Tennessee  submitted  its  State 
Implementation  Plan  (SIP)  for  the 
control  of  air  pollution.  On  May  31, 1972 
(37  FR  10842  at  10894)  EPA  approved  the 
SIP  for  Tennessee.  The  SIP  contained  a 
section  that  recognized  the  Air  Pollution 
Control  Section  of  the  Memphis  and 
Shelby  County  Health  Department  as 
the  local  agency  for  air  pollution  control 
and  included  a  control  strategy 
demonstration  along  with  the  Health 
Department  regulations.  Since  that  time, 
the  Memphis  and  Shelby  County  Air 
Pollution  Control  Section  (Memphis)  has 
revised  the  regulations.  Memphis 
adopted  certain  portions  of  the  State 
regulations,  revised  their  old  regulations 
and  recodified  the  air  pollution  control 
section  of  the  Memphis  and  Shelby 
County  Code  accordingly. 

The  new  regulations  were  submitted 
to  EPA  by  the  State  of  Tennessee  as  a 
SIP  revision  (Board  Order  17-86)  on  July 
7, 1986.  This  SIP  revision  was  not 
processed  earlier  because  it  was  unclear 
which  Memphis/Shelby  County 
regulations  had  already  been  approved 
as  part  of  the  Tennessee  SIP.  Also.  EPA 
had  to  determine  if  the  previous  control 
strategy  demonstrations  were  adequate 
in  protecting  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  Once  the 
federally  approved  Memphis/Shelby 
County  portion  of  the  Tennessee  SIP 
was  compiled  and  the  previous  control 
strategy  demonstrations  were  deemed 
adequate.  EPA  decided  to  approve  the 
Memphis/Shelby  regulations  as  a 
transfer  of  enforcement  authority  from 
the  State  to  the  local.  The  following 
conditions  and  conclusions  were  used  to 
arrive  at  this  decision: 

1.  The  local  regulations  must  be  equal 
to  the  corresponding  federally  approved 
State  regulations. 

2.  The  local  regulations  cannot  be 
treated  as  separable  from  the  SIP,  which 
the  State  submits  and  implements,  but 
must  be  considered  part  of  it. 

3.  Tennessee  State  law  requires  that 
the  local  regulations  be  equivalent  to  or 
not  less  stringent  than  the  corresponding 
State  regulation;  therefore,  Termessee 
must  certify  to  EPA  that  each  regulation 
has  been  reviewed  by  the  State  and 
found  to  meet  this  requirement. 

4.  Tennessee  must  retain  overall 
authority  and  responsibility  for 
developing  and  implementing,  including 
enforcing,  the  SIP. 

EPA  compared  the  federally  approved 
State  regulations  and  the  federally 
approved  Memphis  regulations  to 
determine  the  approvability  of  the 
Memphis  regulations.  A  summary  of  the 
review  follows. 

These  sections  are  approvable  in  their 
entirety: 


Section  16-47 — Abbreviations.  Acronyms  & 

Symbols 
Section  16-48 — Words.  Phrases  Substituted 

in  State  Regulations  Adopted  by 

Reference 
Section  16-50 — Open  Burning 
Section  16-51 — Severability  of  Parts  of 

Articles 
Section  16-56 — Notice:  Citation;  Injunctive 

Relief 
Section  16-57 — Penalties,  Misdemeanor, 

Civil,  Noncompliance 
Section  16-58 — Variances 
Section  16-59 — Emergency  Powers  of  Health 

Officer 
Section  16-71 — Created:  Membership:  Term 

of  Office:  Jurisdiction:  Hearings:  Appeals 
Section  16-79 — Nonprocess  Emission 

Standards  (State  regulation  1200-3-6) 
Section  16-80 — Volatile  Organic 

Compounds  *  (State  regulation  1200-3- 

18) 
Section  16-84 — Particulate  Matter  from 

Incinerators 
Section  16-85 — Required  Sampling, 

Recording  and  Reporting  (State 

regulation  1200-^10) 
Section  16-96— Methods  of  Sampling  and 

Analysis  (State  regulation  1200-3-12) 
Section  16-87 — Limits  on  Emissions  due  to 

Malfunctions.  Startups  and  Shutdowns 

(State  regulation  1200-3-20) 
Section  16-89 — Fugitive  Dust 
Section  16-90— General  Alternative  Emission 

Standards  (State  regulation  1200-3-21) 
Section  16-91 — Lead  Emission  Standards 

(State  regulation  1200-3-22) 

Sections  16-76  and  16-81  are  the  New 
Source  Performance  Standards  and 
Hazardous  Air  Contaminants, 
respectively.  These  standards,  which 
are  not  part  of  the  SIP,  are  subdelegated 
to  Memphis  by  the  State. 

In  Section  16-77,  Construction  and 
Operating  Permits  (State  regulation 
1200-3-9)  all  portions  are  approvable 
except  the  following  rules  which  are  not 
approvable  because  they  are 
inconsistent  with  EPA  regulations  and 
policies: 

1200-3-9-.01(3) 
1200-3-9-.01(4)(o)(2) 

No  action  will  be  taken  on  the 
following  because  they  are  not  part  of 
the  federally  approved  regulations  for 
the  State: 

1200-3-9-.01(4)(b)(6)  the  last  phrase 


*  Note;  EPA  Region  IV  notified  t)oth  the 
Tennessee  and  Memphis  agencies  of  the  SIP 
deviations  that  have  been  identified  within  the 
Volatile  Organic  Compounds  Regulation  (Section 
16-80)  and  the  need  for  their  correction  in  a  letter 
dated  Noveml>er  9, 1987.  Hie  deviations,  however, 
do  not  affect  the  approvability  of  the  Volatile 
Organic  Compounds  Regulation  for  Memphis 
l>ecause  approvability  of  the  local  regulations  is 
l>ased  on  a  transfer  of  enforcement  authority  of 
federally  approved  regulations,  which  include  the 
Volatile  Organic  Compounds  Regulation,  from  the 
State  to  the  local.  Once  Tennessee  has  corrected 
these  deviations  identified  by  EPA.  Memphis  will 
adopt  the  corrected  regulation  by  reference. 


1200-3-9-.02(lH3).  (6)-{10)  and  the  last 

section  of  (5) 
1200-3-9-.03(2)  the  last  sentence 
1200-3-9-.03(5) 

In  Section  16-82,  Sulfur  Oxide 
Emissions  (State  regulation  1200-3-14), 
these  rules  are  approvable  because  they 
are  identical  to  the  federally  approved 
State  regulation: 

1200-3-14-.01 
1200-3-14-.03(l)-{5)  and  (8}-(9) 

No  action  will  be  taken  on  the 
following  rules  because  they  are  not 
part  of  the  federally  approved  State 
regulations: 
120O-3-14-.02 
1200-3-14-.03(5)  and  (6) 

Section  16-88,  Nuisance  Abatement. 
was  originally  approved  as  part  of  the 
SIP  in  1972.  Since  that  time  Memphis 
has  added  a  paragraph  (b)  dealing  with 
odor  pollution  which  EPA  will  not  take 
action  on  at  this  time.  Paragraph  (a)  was 
approved  and  is  reapprovable. 

In  Section  16-83,  Visible  Emissions 
(State  regulation  1200-3-5),  these  are 
approvable  because  they  are  part  of  the 
federally  approved  State  regulation: 
1200-3-5-.01  (1)  and  (4) 
1200-3-5-.03  (1) 
120O-3-5-.04 

No  action  will  be  taken  on  the 
following  rules  because  they  are  not 
part  of  the  federally  approved  State 
regulations: 

1200-3-5-.01  (2)  and  (3) 
1200-3-5-.02 
1200-3-5-.03(2) 
1200-3-5-.05 

In  Section  16-78,  Process  Emissions 
Standards  (State  regulation  1200-3-7), 
these  rules  are  approvable  because  they 
are  federally  approved  rules  for  the 
State: 

1200-3-7-.01 
1200-3-7-.02 
1200-3-7-.03(l) 
1200-3-7-.04  (1)  and  (2)  except  the  last 

sentence 
1200-3-7-.05 
1200-3-7-.06 
1200-3-7-.07(l) 
1200-3-7-.08 
1200-3-7-.10 
1200-3-7-.il 
120(>-3-7-.12 

No  action  will  be  taken  on  the 
following  rules  because  they  are  not 
federally  approved  for  the  State: 
1200-3-7-.03(2) 

1200-3-7-.04(2)  the  last  sentence 
1200-3-7-.07(2)— (5) 
1200-3-7-.09 

Section  16-49,  Ambient  Air  Quality 
Standards  (State  regulation  1206-3-3)  is 
approvable  in  its  entirety,  except  for  the 
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last  sentence  in  120O-3-3-.05,  on  which 
no  action  will  be  taken. 

In  Section  16-48.  Definitions,  all  the 
dermitions  are  identical  to  the  federally 
approved  Stale  regulations  except  for 
the  dermitions  of  modification,  new 
source  and  new  sulfuric  acid  plant. 
These  definitions,  however,  were  found 
to  be  equivalent  to  the  State's 
definitions  and  are  federally 
approvable. 

Final  Action 

Since  the  Memphis  regulations  (Board 
Order  17-fl6)  are  consistent  with  EPA 
policy  and  requirements,  they  are 
hereby  approved  except  for  the 
following  rules  that  are  disapproved: 
1200-3-«-.01{3) 
1200-3-»-JJl(4)(o)(2) 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Regteter  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  t>e  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  firom  date  of 
publication].  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  must  assess  the 
impact  of  proposed  rules  on  small 
enfties.  These  rules  are  equivalent  to 
the  federally  approved  State  regulations 
and  maintain  the  status  quo.  Sources 
have  not  been  adversely  affected  by  the 
State  regulations;  therefore  the 
conclusion  can  be  drawn  that  small 
sources  in  Memphis  and  Shelby  County 
will  not  be  adversely  affected  by  this 
decision. 

The  Office  of  Management  and  Budget 
has  waived  review  of  this  action, 
normally  required  under  Executive 
Order  12291. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
Monoxide.  Hydrocarbons,  Incorporadon 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter,  ReportiAg 
and  recordkeeping  requirements.  Sulfur 
oxides. 


Note:  Incorporation  by  reference  of  the 
State  Implementalion  Plan  for  the  State  of 
Tennessee  was  approved  by  the  Director  of 
the  Fedwal  Rafister  on  )uly  1. 1982. 

Dated:  April  24, 1989. 
Lee  K.  DeHihns.  lU, 
Acting  Regional  Administrator. 

Part  52  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AyENOED) 
SubfMirt  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

952.2220    Mentiflcation  Of  plea 

(c)  •  •  • 

(89)  Revised  Memphis  and  Shelby 
County  regulations  (Board  Order  17-86) 
submitted  on  July  7, 1986. 

(i)  Incorporation  by  reference. 

(A)  Memphis  and  Shelby  County 
regulations.  Board  Order  17-86,  which 
became  State-effective  June  18, 1986. 
The  regulations  that  are  approved  are  as 
follows: 

Sections  16-46 
Sections  16-47 
Sections  16-48 
Sections  16-49  except  for  Rule  1200-3-3-.05 

(the  last  sentence) 
Sections  16-SO 
Sections  16-51 
Sections  16-58 
Sections  16-47 
Sections  16-58 
Sections  16-59 
Sections  16-71 
Sections  16-77  except  for  Rules  1200-3- 

9.01(3);  1200-3-e-.01{4)(b)(6)('.he  phraae. 

".except  the  activities  of  any  vessel."); 

1200-3-9-.01(4)(o)(2);  1200-3-9-.02(l>- 

(3),(6H10)  and  the  last  sentence  of  (5): 

1200-3-9-.03(2)(the  last  sentence). 

.03(2)(a).  and  .03(2)(b) 
Sections  16-78  except  for  Rules  1200-3-7- 

.03(2);  120O-3-7-.O4(2)(lhe  last  sentence); 

1200-3-7-.07(2)-(5):  120O-3-7-.O9 
Sections  16-79 
Sections  16-80 
Sections  16-82  except  for  Rules  1200-3-14- 

.02;  120O-3-14-.O3(5)  and  (6) 
Sections  16-83  except  for  Rules  1200-3-5- 

.01(2)  and  (3):  1200-3-5-.03{2) 
Sections  16-84 
Sections  16-85 
Sections  16-86 
Sections  16-87 

Sections  16-88  except  paragraph(b) 
Sections  16-89 
Sections  16-80 
Sections  16-91 


(B)  Letter  of  July  7, 1986,  from  the 
Tennessee  Department  of  Health  and 
Environment. 

(ii)  Other  material — none. 

3.  A  new  §  52.2229  is  added  to  read  as 
follows: 

SS2.2229    Rules  and  regulatione. 

(a)  The  following  portions  of  the 
revised  Memphis  and  Shelby  County 
regulations  submitted  on  July  7, 1966,  are 
disapproved  because  they  are 
inconsistent  with  EPA  policy  and 
requirements: 

16-77.  Rules  120O-3-9-.01(3):  1200-3-9- 
•01(4)(o)(2) 

(b)  [Reserved] 

[FR  Doc.  89-14154  Filed  6-14-89:  8:45  am) 
MLUNQ  CODE  ssas-as-a 


40  CFR  Part  60 
[FRL-3602-5] 

Standards  of  Performance  for  New 
Stationary  Sources;  Surface  CoMing  of 
Plastic  Parts  for  Business  Machines; 
Clarification 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule,  clarification. 

•UNNNARV:  This  notice  clarifies  a  final 
rule  on  standards  of  performance  for 
new  stationary  sources  for  surface 
coating  of  plastic  parts  for  business 
machines  which  appeared  at  page  2676 
in  the  Federal  Register  of  Friday,  Janury 
29, 1988  (53  FR  2676). 

This  action  is  necessary  in  order  to 
clarify  that  electromagnetic  interference 
and  radio  frequency  interference  (EMI/ 
RFI)  shielding  coatings  that  are  applied 
to  the  surface  of  plastic  business 
machine  parts  to  attenuate  EMI/RFI 
signals  were  intended  to  be  exempt  from 
the  regulation. 

EFFECTIVE  DATE:  January  29, 196& 
FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bell  or  Laura  Butler,  Standards 
Development  Branch.  ESD  (MD-13),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-5568  or  (919) 
541-5267. 

SUPPtEtlENTARY  INFORMATION:  The 

EMI/RFI  shielding  coatings  were 
exempted  because  none  of  the  options 
studied  provided  volatile  organic 
compound  emission  control  at  a 
reasonable  cost.  The  definition  of  prime 
coat  specifically  excluded  EMI/RFI 
coatings  to  avoid  erroneous 
consideration  of  EMI/RFI  coatings  as 
prime  coatings. 
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The  EMI/RFI  shielding  coatings  were 
not  specifically  excluded  from  the 
definitions  for  color  coat,  texture  coat, 
and  touch-up  coat  in  the  regulation 
promulgated  on  January  29, 1988  (53  FR 
2676)  since  there  were  not  cases  known 
where  EMI/RFI  shielding  coatings  serve 
principally  to  affect  color,  gloss,  or 
texture,  or  to  touch  up  a  part.  The  EMI/ 
RFI  coatings  principally  serve  a 
functional  purpose,  not  a  decorative 
purpose. 

The  lack  of  an  exclusion  of  EMI/RFI 
coatings  from  these  definitions  could 
cause  confusion  in  cases  where  EMI/RFI 
coating  is  the  only  coating  applied  to  the 
interior  of  a  part,  since  the  EMl/RFl 
coating  could  affect  the  final  appearance 
(color  and  gloss)  of  the  coated  part. 
Therefore,  the  definitions  for  color  coat, 
texture  coat,  and  touch-up  coat  are 
being  revised  to  specifically  exempt 
EMI/RFI  coatings. 

The  definition  for  EMI/RFI  shielding 
coating  is  also  included  in  order  to 
specify  the  material  exempted  by  this 
clarification. 

Date:  June  7, 1989. 

Don  R.  Clay. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  reasons  set  out  in  the  preamble,  40 
CFR  Part  6a  §  60.721  is  amended  as 
follows: 

PART  60— {AMENDED] 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401,  7411.  7414,  7416, 
and  7601. 

2.  Section  60.721(a)  is  amended  by 
revising  the  defintions,  "color  coat," 
"texture  coat,"  and  "touch-up  coat"  and 
by  adding  the  definition  for 
"electromagnetic  interference/radio 
frequency  interference  (EMI/RFI) 
shielding  coating"  in  alphabetical  order 
to  read  as  follows: 

§60.721    Defmition*. 

(a)  *  •  * 

"Color  coat"  means  the  coat  applied 
to  a  part  that  affects  the  color  and  gloss 
of  the  part  not  including  the  prime  coat 
or  texture  coat.  TTiis  definition  includes 
fog  coating,  but  does  not  include 
conductive  sensitizers  or 
electromagnetic  interference/radio 
frequency  interference  shielding 
coatings. 
*         *        *        *        « 

"Electromagnetic  interference /radio 
frequency  interference  (EMI/RFI) 
shielding  coating"  means  a  conductive 
coating  that  is  applied  to  a  plastic 
substrate  to  attenuate  EMI/RFI  signals. 


"Texture  coat"  means  the  rough  coat 
that  is  characterized  by  discrete,  raised 
spots  on  the  exterior  surface  of  the  part. 
This  definition  does  not  include 
conductive  sensitizers  or  EMI/RFI 
shielding  coatings. 

'Touch-up  coat"  means  the  coat 
applied  to  correct  any  imperfections  in 
the  finish  after  color  or  texture  coats 
have  been  applied.  This  definition  does 
not  include  conductive  sensitizers  or 
EMI/RFI  shielding  coatings. 
***** 

[FR  Doc.  89-14263  Filed  6-14-89;  8:45  am) 

BILUNO  CODE  6S«0-S0-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  2  and  21 

(General  Docket  No.  87-136;  FCC  Na  •»- 
1481 

AmerKlment  To  Reallocate  ttte  Local 
Television  Transmission  Service  From 
the  1 1.7-12JZ  GHz  Band  to  the  14.2- 
14.4  GHz  Band 

AOENCV:  Federal  Conmiunications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  released  a 
Notice  of  Proposed  Rule  Making  (NPRM) 
May  18, 1987,  inviting  comments  on  a 
proposal  to  reallocate  the  local 
television  transmission  service  (LTTS) 
from  11.7-12.2  GHz  to  14.0-14.5  GHz. 
However,  in  the  NPRM  the  Commission 
limited  its  proposal  to  the  band  14.2-14.4 
GHz  due  to  other  government  and  non- 
government use  of  the  14.0-14.2  and 
14.4-14.5  GHz  portions  of  the  band.  Hie 
11.7-12.2  and  14.0-14.5  GHz  bands  are 
also  used  on  a  primary  basis  by  the 
fixed  satellite  service  (FSS).  LTTS  is  a 
secondary  user  of  the  11.7-12.2  GHz 
band.  This  action  orders  that  Parts  2  and 
21  of  the  Commission  Rules  be  amended 
to  reflect  the  reallocation  of  LTTS  to  the 
14.2-144  GHz  band.  The  intent  of  this 
action  is  to  eliminate  the  burden  of 
frequency  coordination  for  LTTS  and  the 
FSS. 
EFFECTn^  date:  July  17, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  LaForge,  telephone  (202)  653- 
8117. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
adopted  May  9;  Released  June  1.  1969. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 


the  FCC  Dockets  Branch  (Room  233), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

Sununary  of  Notice 

1.  The  Commission  released  a  Notice 
of  Proposed  Rule  Making  (NPR.M)  on 
May  18. 1967,  proposing  to  reallocate  the 
LTTS  from  the  FSS  downlink  band  at 
11.7-12.2  (11.7)  GHz  to  the  FSS  uplink 
band  at  14.2-144  (14.2)  GHz.  The 
Commission  found  that  frequent  y 
coordination  efforts  at  11.7  GHz  were 
becoming  increasingly  burdensome  as 
new  satellite  earth  stations  are  built. 
The  Commission  stated  that  the 
reallocation  of  LTTS  to  14.2  GHz  should 
relieve  the  coordination  problem,  in  that 
frequency  coordination  would  not  be 
necessary  in  the  14.2  GHz  uplink  band, 
because  the  receivers  are  located  at  the 
satellite  in  geostationary  orbit,  and  the 
likelihood  of  interference  over  that  long 
distance  to  the  satelUte  is  negligible. 

2.  Comments  were  mixed  on  the 
proposed  rule.  LTTS  interests  raised 
several  arguments  as  to  why  the  11.7 
GHz  band  should  be  maintained.  They 
were  also  concerned  with  the  reduction 
in  spectrum  as  proposed  by  the 
Commission.  FSS  interests  and 
microwave  equipment  manufacturers  all 
support  the  reallocation  of  LTTS  to  the 
14.2  GHz  band  because  of  the  existing 
burdens  to  coordinate  frequencies  at 
11.7  GHz. 

3.  Although  reallocation  of  LTTS  to 
the  14.2  GHz  band  would  result  in  a  net 
loss  in  spectrum,  we  believe  that  the 
reallocation  would  be  an  improvement 
for  LTTS.  We  estimate  that  the  number 
of  new  satellite  earth  stations  will  be  in 
the  thousands  over  the  next  several 
years  rendering  the  11.7  GHz  band 
unusable  for  LTTS.  Although  the 
proposed  reallocation  results  in  a  net 
loss  of  300  MHz  for  LTTS  (500  to  200 
MHz),  we  believe  that  it  will  actually 
provide  a  substantial  benefit  to  LTTS. 
As  the  proliferation  of  earth  stations 
continues  to  occur,  the  14.2  GHz  band 
should  remain  300  MHz  of  usable 
spectrum;  however,  the  11.2  GHz  band, 
although  it  consists  of  500  MHz.  will 
most  likely  be  unavailable  to  LTTS  as 
FSS  primary  users  continue  to  expand. 
Thus,  the  risk  of  interference  to  LTTS 
should  be  reduced  by  the  reallocation. 
We  have  carefully  considered  all 
aspects  of  this  situation  and  we  beheve 
that  although  the  \\J  GHz  band  was 
once  suitable  for  LTTS  on  a  secondary 
basis,  it  no  longer  is  able  to 
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accommodate  LTTS  due  to  the  rapid 
growth  of  earth  stations  at  11.7  GHz.  In 
fact  the  band  is  already  unusable  in 
many  parts  of  the  country. 

4.  We  also  have  reviewed  the  need  for 
a  transition  period  for  LTTS  users  to 
acquire  new  equipment  and  to  phase  out 
existing  11.7  GHz  equipment.  Since 
LTTS  operates  in  the  11.7  GHz  band  on 
a  secondary  basis  we  will  permit  LTTS 
users  to  use  the  11.7-12.2  GHz  band 
indefmitely  so  that  they  will  be  able  to 
use  existing  equipment  for  its  normal 
life  span.  This  should  also  provide  an 
opportunity  for  manufacturers  to  design 
and  build  14  GHz  receivers  for  use  by 
LTTS  operators.  In  light  of  these 
considerations  we  are  grandfathering 
LTTS  operations  in  the  11.7-12.2  GHz 
band.  However,  in  accordance  with 
LTTS's  secondary  status,  if  interference 
is  caused  to  the  Hxed  satellite  service, 
the  LTTS  operator  shall  either 
immediately  remedy  the  interference  or 
cease  operation.  We  are  retaining  the 
requirement  for  VSAT  operators  to 
maintain  an  up-to-date  list  of  earth 
stations  and  to  provide  a  point-of- 
contact  to  facilitate  coordination  of 
secondary  LTTS  operations. 

5.  Further,  we  have  carefully  reviewed 
the  power  limitations  that  are  necessary 
to  protect  the  FSS  sateUite  receivers  in 
the  geostationary  orbit.  We  continue  to 
believe  that  the  limits  established  in  the 
international  Radio  Regulations  are 
appropriate  to  protect  FSS  from  harmful 
interference  caused  by  LTTS 
transmissions  and  yet  provide  sufficient 
power  for  LTTS  to  operate  effectively. 
Therefore,  we  believe  the  limit  of  +45 
dBW  is  correct.  However,  we  are  not 
permitting  operations  within  1.5  degrees 
of  satellites  in  the  geostationary  orbit. 
This  should  allow  sufficient  power  for 
LTTS  to  establish  Links  and  yet  afford 
adequate  protection  for  the  FSS  xecetvfer 
at  the  satellite. 

6.  We  have  also  considered  the 
proposal  made  by  Conus 
Communications  Inc.  (Conus)  requesting 
blanket  authority  for  each  licensee  of  a 
14  GHz  video  satellite  uplink  to  use  the 
14.2  GHz  band,  on  a  secondary  basis,  for 
terrestrial  transmission  of  video  signals. 
Although  this  proposal  would  allow 
operators  of  video  uplinks  to  feed 
material  to  and  from  satellite  facilities, 

it  would  also  limit  LTTS  use  of  the  band. 
We  can  not  evaluate  the  merits  of  the 
Conus  proposal  unless  we  invite  public 
comment  on  their  specific  proposal. 
Therefore,  we  find  the  Conus  proposal 
to  be  beyond  the  scope  of  this 
proceeding. 

7.  Accordingly,  It  is  ordered.  That 
pursuant  to  the  authority  of  sections  4(i), 
301,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.C.  4(i). 


301,  and  303(r)],  Parts  2  and  21  of  the 
Commission's  Rules,  ARE  AMENDED  to 
reflect  the  changes  discussed  in  this 
Order. 

8.  //  is  further  ordered  That  this  Order 
will  become  effective  July  17, 1989. 

9.  //  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47CFRPart2 

Frequency  allocations. 
47CFRPart21 

Communications  equipment. 

Federal  Communications  Commission. 

Oonna  R.  Searcy, 

Secretary. 

Rule  Changes 

Parts  2  and  21  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  Part  2 
continues  to  read: 

Authority:  Sees.  4,  303, 48  Slat.  1066. 1082 
as  amended:  47  U.S.C.  154, 303. 

2.  SecUon  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  columns  4,  5  and  6  in  the  table 
for  the  14.2-14.4  GHz  bands  as  follows: 

§2.106    Talile  of  Frequency  Allocations. 


United  States  table 

FCC  use 

Govenvnent 

designators 

Allocation 

GHz 
(4)        - 

Allocation  GHz 
.(5)  '  . 

..  Rulep«rt(8) 
-  •     (6) 

t4.2-14.3...'. 

US287 

14.3-14.4 

US287 

Rxed-sateHte 

(Earttvto- 

tpace). 
Mobile  except 

•eronauticel 

nwbHo. 

U8287 

14.3-14.4  Fned- 

sateltite 

(Earttvto- 

■pace). 
Mobile  except 

aeronautical 

MHitilla 

nxNMe. 
US287 „... 

Satellite 
communica- 
tions (25). 

Domestic  public 
fixed  (21). 

SateMte 
communica- 
tions (25). 

Domestic  public 
fixed  (21). 

§21.801    (Amenctedl 

4.  Section  21.801(a)  is  amended  by 
revising  the  list  of  available  frequencies 
for  assignment  to  television  pickup  and 
television  non-broadcast  pickup  stations 
in  the  local  television  transmission 
service  and  adding  a  sentence  to 
footnote  5  as  follows: 

6,425  to  6,525  MHz.« 

11,700  to  12.200  MHz.' 

13.200  to  13,250  MHz. » 

14,200  to  14,400  MHz.» 

21.200  to  22,000  MHz.  >•*«.» 

22.000  to  23,600  MHz.  *•  *•  * 

31,000  to  31,300  MHz.^ 
[FR  Doc.  8»-14059  Filed  6-14-89;  8:45  am| 
MJJNO  cooc  sria-ei-ii 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  Na  87-04;  Notice  5] 

RIN  2127-AC  73 

Federal  Motor  Vehicle  Safety 
Standards— Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule;  partial  response  to 
petitions  for  reconsideration;  delay  of 
effective  date. 

summary:  In  a  fmal  rule  published  in 
the  Federal  Register  (53  FR  7931)  on 
.Match  11, 1988,  NHTSA  amended 
Standard  No.  121.  Air  Brake  Systems,  to 
clarify  the  standard's  parking  brake 


PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

3.  The  authority  citation  in  Part  21 
continues  to  read: 

Autlwrity:  Sees.  4,  303.  48  Stat.  1066.  as 
amended.  1082.  as  amended;  47  U.S.C.  154, 
303. 


'  This  frequency  band  is  sliared  with  fixed  and 
mobile  stations  licensed  under  Part  21  and  other 
parts  of  the  Commisssion's  Rules. 

'  This  frequency  band  is  shared  with  Govemmenl 
stations. 

*  This  frequency  l>and  is  shared,  on  a  secondary 
basis,  with  stations  in  Die  broadcasting-satellite  and 
fixed-satellite  services. 

*  This  frequency  t)and  is  shared  with  stations  in 
the  earth-exploration  satellite  service. 

'  Assignments  to  common  carriers  in  this  band 
are  normally  made  In  the  segments  21.200-21.000 
.  MHz  and  22,400-23.800  MHz  and  to  operational 
fixed  users  in  the  segments  21.B0O-2Z4O0  MHz  and 
23.000-23.600  MHz.  Assignments  may  be  made 
otherwise  only  upon  a  showing  that  interferenee 
free  frequencies  are  not  available  in  the  normally 
assigned  band  segments.  The  maximum  power  for 
the  local  television  transmission  service  in  the  14.2- 
14.4  Oiz  band  is  +45  dBW  except  that  operations 
are  not  permitted  within  1.5  degrees  of  the 
geostationary  orbit. 

*  This  band  is  co-equally  shared  with  mobile 
stations  licensed  pursuant  to  Parts  74.  78  and  94  of 
tlie  Commission's  rules. 

'  Use  of  this  spectrum  for  direct  delivery  of  video 
programs  to  the  general  public  or  multi-channel 
cable  distribution  is  not  permitted. 


.,,,.;;;  ^.;.;.,(;:;:^  
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requirements.  The  amendments 
permitted  manufacturers  to  comply  with 
the  new  requirements  as  an  alternative 
to  complying  with  the  requirements 
being  superseded  effective  April  11, 
1988,  and  required  mandatory 
compliance  with  those  requirements 
effective  September  7, 1988  (180  days 
after  publication).  In  partial  response  to 
two  petitions  for  reconsideration, 
NHTSA  issued  a  notice  on  September  9, 
1988,  amending  the  standard  by 
extending  for  one  year  (i.e.,  until 
September  7, 1989)  the  period  for  which 
manufacturers  may  comply  with  either 
the  earlier  or  new  requirements.  Today's 
notice  amends  the  standard  by 
extending  this  period  for  one  more  year 
(i  e.,  until  September  7, 1990).  The 
agency  expects  to  provide  a  response  to 
the  two  petitions  for  reconsideration 
later  this  year. 

dates:  The  amendments  made  by  this 
rule  are  effective  July  17. 1989.  Petitions 
for  reconsideration  must  be  received  by 
July  17, 1989. 

ADDRESSES:  Petitions  for 
reconsideration  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

FOR  RJRTHER  INfORMATION  CONTACT 
Mr.  Scott  Shadle,  Office  of  Vehicle 
Safety  Standards,  NaticHial  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
(202-366-5273). 

SUPPLEMENTARY  INFORMATION:  In  a  fmal 
rule  published  in  the  Federal  Register 
(53  FR  7931)  on  March  11. 1988.  NHTSA 
amended  Standard  No.  121,  Air  Brake 
Systems,  to  clarify  the  standard's 
parking  brake  requirements.  The 
amendments  required  actuation  of  a 
mechanical  means  for  holding  the 
parking  brakes  within  three  seconds 
.ifter  operation  of  the  parking  brake 
uontrol.  [For  trailers,  such  actuation  was 
required  within  three  seconds  after 
renting  to  the  atmosphere  of  the  front 
sapply  line  connection  is  initiated.)  In 
addition,  vehicles  were  required  to  be 
capable  of  meeting  requirements  related 
to  parking  brake  retardation  force 
within  the  diree  second  period.  The 
amendments  also  required  that  the 
grade  holding  test  (or  alternative 
drawbar  test)  be  met  with  only  the 
mechanical  means  of  holding  the 
parking  brakes  in  operation.  The 
amendments  required  mandatory 
compliance  effective  September  7, 1988 
(180  days  after  poblication),  while 
permitting  manufocturers  to  comply  with 
the  new  requirements  as  an  alternative 
to  complying  with  the  requirements 


being  superseded  effective  April  11, 
1988. 

The  agency  stated  in  the  March  1988 
notice  that  it  believed  all  parking  brakes 
currently  being  sold  compiied  with  the 
amendments  being  adopted.  The  agency 
also  stated  its  belief  that  since  any 
necessary  certification  could  be 
accomplished  by  engineering  analysis 
and  simple  tests.  180  days  provided  a 
sufficient  time  for  that  purpose. 

NHTSA  received  two  petitions  for 
reconsideration.  One  of  the  petitioners, 
Volvo  GM  Heavy  Trudc  Corporation, 
requested  that  the  agency  rescind  the 
application  of  the  timing  amendment  to 
tandem  trucks  with  spring  brakes,  and 
that  one  of  the  specified  conditions  for 
the  timing  tests  (initial  reservoir  system 
pressure  of  100  psi)  be  removed.  "That 
company  asserted  that  compliance  with 
the  standard  as  amended  is  not 
practicable  and  is  unreasonable  Volvo 
GM  suggested  that  NHTSA  was 
generally  correct  in  stating  that  the  rule 
did  not  affect  parking  brakes  currently 
being  sold,  but  that  the  agency  had 
overlooked  a  si^ficant  segment  of  the 
vehicle  population,  heavy  tandem 
trucks.  "Iliat  company  submitted  test 
results  for  two  heavy  trucks.  According 
to  Volvo  GM.  "one  exceeds  the  limit  and 
the  other  does  not  contain  compliance 
margins  sufficient  to  acconunodate 
manufacturing  tolerances."  That 
company  also  argued  that  the  test 
condition  which  specifies  initial 
reservoir  system  pressure  of  100  psi  is 
design  restrictive. 

The  other  petitioner,  Navistar 
International  Transportation 
Corporation,  stated  that  it  has  confirmed 
that  in  its  parking  brake  systems  the  air 
pressure  drops  to  zero  within  the 
allotted  time.  That  company  stated  that 
based  upon  this  fact  and  the  agency's 
statements  in  the  preamble,  it  believes 
that  its  vehicles  comply  with  the  timing 
requirements  of  the  final  rule.  Navistar 
International  added,  however,  that  after 
actuation  of  the  control  knob, 
experience  has  shown  that  as  much  as 
one  revolution  of  the  braked  wheels 
may  be  necessary  to  permit  the  brake 
shoes  to  be  sufficiently  energized  to 
reach  peak  torque.  That  company  stated 
that  this  "wrap  up"  process  can  take 
several  seconds,  depending  on  brake 
characteristics  and  driver  finesse. 
Navistar  International  stated  that 
should  this  "wrap  up"  movement  not  be 
considered  permissible  by  the  agency,  it 
requested  that  its  submission  be 
considered  a  petition  for  reconsideration 
of  the  final  rule,  to  permit  the  'Vrap  up" 
movement 

As  is  deer  from  the  preamble  to  the 
March  1968  final  rule,  NHTSA  did-  not 


believe  that  the  amendments  would 
require  changes  in  any  parking  brakes 
currently  being  sold.  NHTSA  is 
therefore  concerned  that  the  petitions 
raise  the  possibility  that,  contrary  to  the 
agency's  beUef  in  establishing  the  March 
1988  final  rule,  some  current  parking 
brakes  may  not  comply  with  the 
amendments  that  become  effective,  on  a 
mandatory  basis,  on  September  7, 1989. 
The  agency  has  not  yet  completed  its 
analysis  of  the  two  petitions  for 
rulemaking  due  to  the  complexity  of  the 
issues.  Al^ough  NHTSA  expects  to 
respond  to  the  petitions  by  the  end  of 
the  year,  mandatory  compliance  with 
the  new  requirements  is  scheduled  to 
become  effective  before  then,  on 
September  7, 1989.  The  Motor  Vehicle 
Manufactiu^rs  Association,  in  a 
February  20, 1989  letter  to  NHTSA, 
indicated  that  in  the  absence  of  either 
an  immediate  clarification  of  the  rule,  or 
a  delay  in  the  effective  date  of  the 
mandatory  standard,  the  manufacturers' 
ability  to  determine  compliance  with  the 
standard  as  written  could  be  seriously 
undermined. 

Accordingly,  in  partial  response  to  the 
two  petitions  for  reconsideration, 
NHTSA  has  decided  to  delay,  for  one 
additional  year,  the  time  the 
amendments  become  effective  on  a 
mandatory  basis.  "Riis  delay  in  effective 
date  will  permit  the  agency  to  complete 
its  analysis  of  the  arguments  made  by 
the  petitioners,  and  provide  a  further 
response  to  the  petitions.  Thus, 
manufacturers  may  continue  until 
September  7, 1990,  to  comply  with  either 
the  March  1988  requirements  or  the 
requirements  that  were  superseded  by 
that  notice. 

NHTSA  finds  for  good  cause  that  it  is 
in  the  public  interest  to  establish  an 
effective  date  30  days  after  tlie 
publication  of  this  notice  for  the 
amendments  made  by  today's  notice. 
The  amendments  impose  no  new 
requirements  but  instead  increase 
manufacturer  flexibility  by  extending 
the  time  they  may  comply  with  the 
alternative  parking  brake  requirements. 
As  discussed  above,  the  new  September 
7, 1990,  effective  date  will  give  sufficient 
time  for  the  agency  to  complete  its 
analysis  of  the  arguments  made  by  the 
■petitioners,  and  provide  a  further 
response  to  the  petitions.  The  new 
compliance  date  will  also  provide 
manufacturers  with  an  adequate 
opportunity  to  take  any  steps  needed  to 
comply  following  the  agency's 
forthcoming  decisions  on  the  petitions 
for  reconsideration. 

The  agency  has  analyzed  these 
amendments  and  determined  that  they 
are  neither  "major"  within  the  meaning 
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of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
pohcies  and  procedures.  The  agency  has 
determined  that  the  economic  effects  of 
the  amendments  are  so  minimal  that  a 
full  regulatory  evaluation  is  not 
required.  Since  the  amendments  impose 
no  new  requirements  but  simply  add 
compliance  alternatives  until  September 
7.  ism,  any  cost  impacts  would  be  in  the 
nature  of  slight,  nonquantiflable  cost 
savings. 

In  accordance  with  the  Regulatory 
Flexibility  Act  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  the  amendments  will  not 
have  a  signincant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  discussed  above,  the  only 
impacts  of  the  amendments  will  be  in 
the  nature  of  slight,  nonquantiflable  cost 
savings.  Thus,  neither  manufacturers  of 
motor  vehicles,  nor  small  businesses, 
small  organizations,  and  small 
governmental  units  which  purchase 
motor  vehicles,  will  be  significantly 
affected  by  the  amendments. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepcuvd. 

The  agency  has  also  analyzed  this 
rule  for  the  purpose  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

Finally,  this  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Ust  of  Sublects  In  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART571-(AMENOEDI 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  IS  U.&C  1382. 1401. 1403, 1407; 
delegation  of  authority  at  48  CFR  \J!0. 


IS71.121    (AMMitdad] 

2.  Standard  5J.3  of  1 571.121  is 
revised  to  read  as  follows: 
•        •        *        •        • 

S5.6.3    Application  and  holding.  EafAi 
parking  brake  system  shall  meet  the 
requirements  of  S5.6.3.1  through  55.6.3.4, 
except  that,  at  the  option  of  the 
manufacturer,  vehicles  manufactured 


before  September  7, 1990  may  meet  the 
requirements  specified  in  S5.6.3.5. 

55.6.3.1  The  parking  brake  system 
shall  be  capable  of  achieving  the 
minimum  performance  specified  either 
in  S5.6.1  or  S5.e.2  with  any  single 
leakage-type  failure,  in  any  other  brake 
system,  of  a  part  designed  to  contain 
compressed  air  or  brake  fluid  (except 
failure  of  a  component  of  a  brake 
chamber  housing). 

55.6.3.2  For  trucks  and  buses,  with 
an  initial  reservoir  system  pressure  of 
100  psi  and,  if  designed  to  tow  a  vehicle 
equipped  with  air  brakes,  with  a  SO 
cubic  inch  test  reservoir  connected  to 
the  supply  line  coupling,  at  all  times 
after  three  seconds  from  the  time  of 
actuation  of  the  parking  brake  control 
the  parking  brake  system  shall  achieve 
the  minimum  parking  retardation 
performance  specified  in  S5.6.3.1.  For 
trailers,  with  an  initial  supply  line 
pressure  of  100  psi  and,  if  designed  to 
tow  a  vehicle  equipped  with  air  brakes, 
with  a  50  cubic  inch  test  reservoir 
connected  to  the  supply  line  coupling,  at 
all  times  after  three  seconds  from  the 
time  venting  to  the  atmosphere  of  the 
boni  supply  line  connection  is  initiated, 
the  parking  brake  system  shall  achieve 
the  minimum  retardation  performance 
specified  in  S5.e.3.1. 

55.6.3.3  A  mechanical  means  shall 
be  provided  which  is  capable,  with  zero 
air  pressure  and  zero  fluid  pressure  in 
the  vehicle  and  without  electrical  power, 
of  holding  the  parking  brake  application 
at  a  level  meeting  the  minimum  parking 
retardation  performance  specified  in 
S5.e  3.1. 

55.6.3.4  For  trucks  and  buses,  with 
an  initial  reservoir  system  presstire  of 
100  psi  and.  if  designed  to  tow  a  vehicle 
equipped  with  air  brakes,  with  a  60 
cubic  inch  test  reservoir  connected  to 
the  supply  line  coupling,  no  later  than 
three  seconds  from  the  time  of  operation 
of  the  parking  brake  control,  the 
mechanical  means  referred  to  in  S5.6.3.3 
shall  be  actuated.  For  trailers,  with  an 
initial  supply  line  pressure  of  100  psi 
and,  if  designed  to  tow  a  vehicle 
equipped  with  air  brakes,  with  a  50 
cubic  inch  test  reservoir  connected  to 
the  supply  line  coupling,  no  later  than 
three  seconds  from  the  time  venting  to 
the  atmosphere  of  the  front  supply  line 
connection  is  initiated,  the  mechanical 
means  referred  to  in  S6.6.3.3  shall  be 
actuated. 

S5.e.3  5    (Optional-requirement  for 
vehicles  manufactured  before 
September  7. 1990)  The  paricing  brake 
system  shall  be  capable  of  achieving  the 
minimum  performance  specified  either 
in  S^  A 1  or  S5.6.2  with  any  single 
leakage-type  failure,  in  any  other  brake 
system,  of  a  part  designed  to  contain 


compressed  air  or  brake  fluid  (except 
failure  of  a  component  of  a  brake 
chamber  housing).  Once  applied,  the 
parking  brakes  shall  be  held  in  the 
applied  position  solely  by  mechanical 
means. 

iMued  on  June  9. 1989. 
feffrey  R.  Miller. 
Acting  Administrator. 
[PR  Do&  89-14206  Filed  6-14-89:  »Ab  am] 
SlUMe  COOE  4«1»4»4I 


DEPARTMEMT  OF  COAMIERCE 

Nationei  Oceanic  artd  Atmoapheric 
Adminiatretion 
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Ocean  Salmon  FIshorlee  Off  the 
Coasts  of  Washington,  Oregon,  and 
CaNf  01  Ilia 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Response  to  public  comments 
on  1989  fishery  management  measures. 

SUMMANV:  NOAA  responds  to  written 
comments  received  from  the  public  on 
the  notice  of  1089  management  measures 
for  the  ocean  salmon  fisheries  published 
in  the  Federal  Register  on  May  8, 1989. 
The  comments  concern  a  proposal  by 
some  California  commercial  troll 
fishermen  to  modify  commercial  salmon 
seasons  south  of  Horse  Mountain,  : 
California. 


KM  nmTNBI  INFOflMATION  contact: 

William  L  Robinson  (Northwest  Region, 
NMFS).  20ft-«26-ei40.  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS), 
213-614-6199. 

SUPPLEMENTARY  INFOMNATION: 
Management  measures  for  the  ocean 
salmon  fisheries  for  1989  were 
announced  in  a  notice  published  in  the  ■ 
Federal  Regisler  on  May  8, 1969  (54  FR 
19798).  These  management  measures 
were  adopted  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
April  4-7  meeting  and  were  submitted  to 
the  Secretary  for  his  review,  approval, 
and  implementation  by  regulatory 
notice.  After  a  full  review  of  all  the 
issues,  and  a  determination  that  the 
Council's  recommended  measures  were 
consistent  with  the  Fishery  Management 
Plan  for  Ocean  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California  (FMP).  the  Magnuson  Act 
and  other  applicable  law,  the  Secretary 
approved  and  implemented  the  season 
measures  effective  May  1.  The  three 
west  coast  states  also  adopted 
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regulations  for  their  marine  waters 
consistent  with  the  Federal  regulations. 

During  Council  proceedings, 
commercial  ocean  salmon  fishermen 
from  California  opposed  the  Council's 
proposed  measures  for  managing 
Klamath  River  fall  chinook  salmon 
because  of  the  restrictions  these 
measures  would  impose  on  ocean 
trolling  south  and  north  of  the  Klamath 
Management  Zone  (iCMZ).  The  trollers 
particularly  objected  to  the  season 
structure  (quotas,  areas,  openings- 
closings]  adopted  by  the  Council 
because  it  included  exteiunve  closures 
both  to  the  south  and  north  of  the  KMZ 
(Orford  Reef  Red  Buoy.  Oregon,  to 
Horse  Mountain,  Califmnia)  that  were 
considered  necessary  by  the  Council  to 
allow  a  modest  level  of  fishing  within 
the  KMZ.  By  the  end  of  the  Council's 
April  meeting,  certain  commercial  ocean 
fishermen  requested  total  closure  of  the 
KMZ  in  order  to  provide  maximum 
fishing  opportunity  outside  the  KMZ. 
The  Council  considered  this  option,  but 
chose  to  moderate  adverse  socio- 
economic impacts  on  local  fishermen  in 
the  KNC  by  allowing  some  fishing  time 
in  the  zone  and  spreadiitg  closures  over 
a  greater  area  while  still  meeting  the 
spawning  escapement  rate  required  by 
Amendment  9  (implemented  efi^ective 
May  1).  (It  is  noted  that  at  its  April 
meeting,  the  Coimcil  considered  the 
option  of  a  one  week,  coastwide  closure 
during  late  )une,  but  did  not  adopt  it 
This  option  was  also  one  of  the 
proposed  management  alternatives  in 
preseason  documents  provided  for 
public  comment  before  the  meeting.) 

The  season  measures  implemented 
May  1  followed  the  usual  procedure 
required  by  the  framework  FMP  and 
implementing  regulations  by  inviting 
public  comments  for  15  days  after 
promulgation.  Because  of  the 
controversial  aspects  of  the  Council's 
management  decisions  for  Klamath  fall 
chinook  salmon,  the  Secretary  invited 
particular  comment  on  this  issue. 

During  the  comment  period,  several 
letters  were  received  from  California 
commercial  trollers'  representatives 
requesting  a  redistribution  of  salmon 
fishing  opportimity  among  California 
ports  as  a  means  of  reallocating 
economic  benefits  and  costs.  The 
proposed  redistribution  of  fishing 
opportunity  involved  closing  commercial 
salmon  fishing  for  seven  days  (June  17- 
23)  in  the  area  from  Horse  Mountain, 
California,  to  the  U.S.-Mexico  border  to 
eliminate  eight  days  of  the  scheduled 
closure  set  for  July  15-28  in  the  area 
from  Horse  Mountain  to  Point  Arena, 
California.  The  troUers  stated  that  their 
proposed  closure  would  distribute  more 


fairly  the  burden  of  conserving  Klamath 
River  salmon  stocks  within  California 
and  would  reduce  the  economic 
hardship  on  small-scale  fishermen 
operating  around  the  northern  California, 
ports  of  Fort  Bragg  and  Shelter  Cove, 
while  still  fulfilling  the  conservation 
goals  for  the  Klamath  River  chinook 
salmon.  The  measures  suggested  would 
not  according  to  the  proponents,  reduce 
fishing  opportunities  for  fishermen  from 
Oregon  or  Washington.  The  California 
commenters  were  also  concerned  that 
the  scheduled  extended  closures  in  the 
Fort  Bragg/Shelter  Cove  area  would 
result  in  severe  crowding  on  those 
fishing  grounds  to  the  south  that  will 
still  be  open  to  fishing,  as  well  as  posing 
greater  risk  to  smaller  Fort  Bragg  boats 
that  might  attempt  to  travel  to  open 
southern  areas  during  rough  sea 
conditions. 

The  California  trollers' 
representatives  estimated  that  their 
proposal  to  redistribute  the  necessary 
closures  would  increase  the  Fort  Bragg/ 
Shelter  Cove  area  catch  by  some  30.400 
fish,  and  that  the  concurrent  (coastwide) 
closure  would  reduce  shifts  in  fishing 
efiorts  and  allow  more  orderly  product 
flow  to  markets  due  to  the  shorter 
closed  period.  NMFS  biologists 
projected  that  an  overall  catch  reduction 
of  nearly  24.000  salmon  to  California 
trollers  would  result  if  the  adjustment 
were  accepted.  The  trollers  who  could 
be  affected  by  such  a  reduction  were 
optimistic  that  a  loss  of  that  magnitude 
would  not  occur,  and  in  any  case,  were 
willing  to  aocept  the  risk  of  overall 
lower  catches  to  redress  what  they 
perceived  as  an  imbalance  within  the 
California  catch  distribution. 

In  its  comments,  a  major  association 
of  California  trollers  indicated  that 
because  the  Council  adopted  the  final 
option  for  the  troll  industry  only  minutes 
before  adjoiuning  its  April  meeting,  it 
was  unable  to  review  the  economic 
impacts  of  the  combined  45  closed  days 
on  the  area  immediately  south  of  the 
KMZ.  Additionally,  the  association 
alleges  that  it  was  not  fully  apprised  at 
the  Council's  April  7  meeting  as  to  the 
projected  Klamath  impacts  south  of 
Point  Arena.  This  association  indicates 
that  its  membership  unanimously 
supports  a  7-day  coastwide  closure, 
which  would  eliminate  8  of  the 
scheduled  45  days  closed  between 
Horse  Mountain  and  Point  Arena,  and 
that  this  position  is  consistent  with  an 
earlier  formal  decision  of  the 
association's  board  of  directors. 

Letters  supporting  the  California 
trollers'  proposal  were  received  from 
several  Federal  and  State  legislators 
and  from  local  community  officials. 


Subsequent  to  its  April  meeting,  the 
Council  was  requested  by  the  California 
trollers  to  conduct  a  meeting  by 
telephone  conference  call  to  reconsider 
the  issue.  On  April  28,  the  Council 
Chairman  determined  that  a  majority  of 
the  Council  members  felt  a  meeting  was 
unnecessary,  and  the  telephone 
conference  was  therefore  not  held.  The 
decision  not  to  reconsider  this  issue  was 
based  on  the  Council's  determination 
that  no  new  information  had  become 
available  since  the  April  meeting,  and 
that  the  issue  had  been  sufficiently 
discussed  by  the  Council  and 
commented  on  by  the  public  at  that 
time. 

The  NOAA  Assistant  Administrator 
has  reviewed  all  comments  received  on 
the  season  measures  and  was  impressed 
that  the  salmon  fishermen  from  the  Fort 
Bragg  and  Shelter  Cove  areas  presented 
a  case  for  their  proposal  that  was  not 
objected  to  by  fishermen  who  would  be 
adversely  affected  by  the  specific 
season  changes.  lYie  trailers'  objections 
to  the  Council's  decisions  and  to  the 
season  setting  process  deserves  careful 
consideration  by  the  agency  and  by  the 
Council,  particularly  their  belief  that 
substantial  improvements  should  be 
made  in  the  annual  procedure  used  by 
the  Council  to  resolve  user  confiicts  and 
to  negotiate  compromises  necessary  in 
allocating  limited  salmon  resources. 

The  Council  clearly  was  faced  with  a 
very  difficult  and  complex  problem  in 
developing  the  1989  salmon  regulations. 
Multiple,  and  to  a  significant  degree, 
incompatible  management  objectives 
had  to  be  addressed:  meeting  the 
spawning  escapement  rate  required  by 
Amendment  9,  satisfying  in-river 
fisheries'  needs,  and  addressing  the 
social  and  economic  needs  of  all  coastal 
commercial  and  recreational  fishermen 
and  associated  community  businesses. 
Under  these  circumstances,  necessary 
and  numerous  compromises  still  will  not 
result  in  all  users  being  fully 
accommodated.  NOAA  Fisheries 
believes  that  the  Fishery  Management 
Councils  have  the  responsibility,  under 
the  Magnuson  Act  for  resolving  these 
very  difficult  issues.  Council  decisions 
regarding  fishery  allocations  or  other 
measures  will  be  supported  by  the 
Secretary  unless  evidence  is  presented 
to  show  that  a  Coimcil  decision  is  based 
on  incorrect  information,  is  inconsistent 
with  an  approved  and  implemented  FMP 
or  amendment,  is  reached  in  a  manner 
denying  the  public  reasonable 
opportunity  for  input,  or  violates  the 
national  standards  for  fishery 
conservation  and  management  other 
provisions  of  the  Magnuson  Act  or 
other  applicable  law.  The  agency  has 
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encouraged  the  California  trollers  and 
coastal  conununities  to  work  within  the 
Council  forum  and  process  to  resolve 
differences  as  early  as  possible  in  the 
annual  season  setting  process.  While  the 
Council  was  not  convinced  to  adopt  the 
California  trollers'  suggested  season 
change,  considerable  support  was 
developed  for  their  position  which 
should  be  considered  in  any  subsequent 
Council  action. 

In  considering  the  California  trollers' 
request.  NOAA  Fisheries  reviewed  the 
Secretary's  authority  to  modify  the 
Council's  season  measures.  According 
to  the  framework  FMP.  the  Secretary  is 
limited  to  accepting  or  rejecting  in  total 
the  Council's  preseason 
recommendations  for  the  annual 
management  measures.  If  the  Secretary 
rejects  the  Council's  recommendations, 
the  Council  must  be  advised  of  the 
rejection  and  its  basis  as  soon  as 
possible  so  that  it  may  reconsider  its 
proposal.  While  this  constraint  is  not  a 
specific  part  of  the  FMFs  implementing 
regulations,  it  is  binding  on  the 
Secretary  as  an  approved  requirement  of 
the  FMP.  The  Secretary  is  able  to  depart 
from  the  recommendations  of  the 
Council  without  Council  consent  only  by 
exercising  his  authority  under  Sections 
304(c)  [Secretarial  amendment]  or  305(e) 
(Secretarial  emergency  action]  of  the 
Magnuson  Act.  Ajny  action  pursuant  to 
section  305(e)  must  be  accompanied  by 
a  showing  that  an  emergency  exists 
Involving  the  fishery.  While  the  lengthy 
closures  in  the  Fort  Bragg  area  represent 
problems  for  the  small-scale  fishermen 
of  this  community,  the  information  thus 
far  presented  by  the  Council  and  the 
public  is  insufficient  to  support  a  finding 
that  an  emergency  exists  in  the  fishery. 

Use  of  the  inseason  management 
provisions  at  50  CFR  861.21  (b)  and 
Appendix  section  III.B.  by  the  agency  in 
responding  to  the  troller's  request  was 
considered.  These  provisions  give  the 
Regional  Director  the  authority  to 
modify  the  regulations  during  the  season 
to  meet  the  Council's  management 
objectives  under  limited  circtunstances 
following  consultation  with  the 
Chairman  of  the  Council  and  the 
appropriate  State  Directors  of  Fisheries. 
It  was  concluded  that  use  of  the 
inseason  management  authority  is  not 
appropriate  in  this  case.  Neither  the 
Secretary  nor  his  designee,  the  Regional 
Director,  can  take  an  action  during  the 
season^  which  they  could  not  have  taken 
before' the  season  without  the  consent  of 
the  Council.  To  interpret  the  Regional 
Director's  authority  otherwise  would 
undermine  the  clear  expression  of 
Council  intent  to  restrict  the  Secretary's 
authority  without  the  Council's  consent 


to  the  use  of  sections  304(c)  or  305(e)  of 
the  Magnuson  Act.  This  principle  is  no 
less  binding  during  the  season  than  at 
the  beginning  of  the  season,  before  the 
annual  management  measures  have 
been  approved. 

For  the  reasons  indicated  above,  the 
Council's  season  measures  will  remain 
unchanged  in  response  to  the  California 
trollers'  request. 

Dated  June  9,  igea 
lamn  W.  Brannaii, 

Assistant  Administrator  for  Fisheries, 
NationaJ  Marine  Piaheriea  Service. 
[FR  Doc.  89-14213  Filed  6-12-89:  8:45  am] 
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Qroundfiah  of  tti*  Quit  of  Alaska; 
NoticaofCloaura 

AOINCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  closure. 


The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  portion  of  the  total 
allowable  catch  (TAC)  of  sablefish 
allocated  to  hook-and-line  gear  in  the 
West  Yakutat  District  of  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
has  been  reached.  The  Secretary  of 
Commerce  (Secretary)  is  prohibiting 
further  retention  of  sablefish  by  longline 
vessels  fishing  in  tiiis  distilct  from  12:00 
noon.  Alaska  Daylight  Time  (ADT).  on 
June  9. 1989.  through  December  31. 1989. 
DATis:  This  notice  is  effective  from 
12:00  noon,  ADT.  on  June  9. 1989  until 
midnight,  Alaska  Standard  Time, 
December  31, 1989. 
ADOMEasM:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director. 
Alaska  Region  (Regional  Director), 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  Alaska  99802-1668. 
POM  FURTHIR  INFORMATION  CONTACT: 

Janet  E.  Smoker,  Fishery  Management 
Biologist.  907-586-7230. 
tUPmjMiNTARY  information:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  tiie 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.20(a)  of 
the  regulations  establishes  an  optimum 
yield  (OY)  range  of  116,000-600,000 
metric  tons  (mt)  for  all  groundfish 
species  in  the  Gulf  of  Alaska.  Total 
allowable  catches  (TACs)  for  target 


species  and  species  groups  are  specified 
annually  within  the  OY  range  and 
apportioned  among  the  regulatory  areas 
and  districts. 

Section  672.24(b)(1)  of  current 
regulations  restricts  the  hook-and-hne 
catch  of  sablefish  in  the  Eastern 
Regulatory  Area  to  95  percent  of  the 
TAC.  The  Eastern  Regulatory  Area  is 
divided  into  two  districts,  the  West 
Yakutat  District  and  the  combined 
Southeast  Outside  and  East  Yakutat 
Distirict  (SE/EYT).  The  1989  TAC 
specified  for  sablefish  in  the  West 
Yakutat  District  is  4.550  mt:  tiie  portion 
of  the  TAC  allocated  to  hook-and-line 
gear  hi  this  district  is  4,320  mt.  Under 
S  672.24(b)(3)(ii),  if  the  share  of  the 
sablefish  "TAC  assigned  to  any  type  of 
gear  for  any  area  or  district  is  reached,  - 
further  catches  of  sablefish  must  be 
treated  as  prohibited  species  by  persons 
using  that  type  of  gear  for  the  remainder 
of  the  year. 

The  directed  hook-and-line  fishery  for 
sablefish  began  April  1, 1989.  Both 
Districts  were  initially  closed  on  April 
17,  based  on  reported  catch  rates  and 
effort  information  (54  FR  16128,  April  21. 
1989).  However,  after  reassessment  of 
final  reported  catches,  the  Regional 
Director  found  that  the  quotas  had  not  in 
fact  been  reached  during  the  initial 
opening.  Therefore,  the  West  Yakutat 
District  was  reopened  for  7  days  for 
directed  fishing  for  sablefish  on  May  3; 
after  May  10  retention  of  bycatch 
amounts  of  sablefish  was  permitted  (54 
FR  19375,  May  5. 1989). 

The  Regional  Director  reports  that 
vessels  using  hook  and  line  gear  have 
landed  5,017  mt  of  sablefish  through 
May  13  in  tiie  West  Yakutat  District. 
Therefore,  pursuant  to  {  672.24(b){3)(ii). 
the  Secretary  is  prohibiting  further 
retention  of  sablefish  cau^t  with  hook- 
and-line  gear  in  the  West  Yakutat 
District  effective  12:00  noon.  ADT,  June 
9, 1980.  Any  sablefish  caught  with  hook- 
and-line  gear  after  that  date  must  be 
treated  as  prohibited  species  and 
discarded  at  sea. 

The  Secretary  has  already  prohibited 
retention  of  sablefish  caught  with  trawl 
gear  in  the  West  Yakutat  District  (54  FR 
15411,  April  18, 1989).  Overharvesting  of 
sablefish  will  result  unless  this  notice 
takes  effect  promptiy.  NOAA  finds  for 
good  cause  that  prior  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  its 
effective  date  should  not  be  delayed. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 


until  June  24. 1989.  If  written  comments 
are  received  which  oppose  or  protest 
this  action,  the  Secretary  will  reconsider 
the  necessity  of  this  action,  and,  as  soon 
as  practicable  after  that  reconsideration, 
will  publish  in  the  Federal  Register  a 
notice  either  of  continued  effectiveness 
of  the  adjustment,  responding  to 
comments  received,  or  modifying  or 
rescinding  the  adjustment. 


Classification 

This  action  is  taken  under  §§  672.22 
and  672.24.  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Autliority:  16  U.S.C.  1801,  et  seq. 


Dated:  June  9. 1989. 
David  S.  Ciestin, 

Acting  Director.  Office  of  Fishery 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-14214  Filed  6-12-89;  KWT  am] 
BUXING  CODE  3S10-»-M 
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Proposed  Rules 


Fwkcal  Ragistar 
Vol.  54,  No.  114 

Thimday.  June  15,  1860 


TTM  MCtton  of  ttw  FEDERAL  REGISTER 
contains  notiCM  to  ttw  public  of  the 
pfopo— d  luuance  of  rutot  snd 
regulattons.  TTw  purpose  of  these  notioes 
is  to  Qlve  intsfssted  persons  sn 
opportunity  to  pertidpate  In  tt>e  ruie 
matung  prior  to  the  adoption  of  the  fina] 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agrteultural  Marketing  Service 

7  CFR  Part  1139 
[DA-a»-023] 

Mik  m  the  Qraat  Baain  MarfcaUng  Araa; 
Notioa  of  Propoaad  Ravfaion  of 
Divenlow  Umlta  and  of  Cooparattva 
■HHiuiaciiNNiy  nam  anipping 
Standarda 

AMNCV:  Agricultural  Marketing  Service, 

USOA. 

Acnow  Proposed  revision  of  rule. 

auMMANV:  This  notice  invites  written 
conunents  on  a  proposal  to  increase  the 
amount  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  Great  Basin  Federal  milk 
order.  The  proposed  action  would 
increase  the  percentage  of  producer  milk 
that  the  operator  of  a  pool  plant  may 
divert  to  nonpool  plants  from  60  percent 
to  70  percent  during  the  months  of  April 
through  August  and  from  50  percent  to 
60  percent  in  other  months.  Tlie  action 
was  requested  by  two  proprietary  pool 
plant  operators  whose  milk  is  supplied 
by  independent  producers. 

In  addition,  the  percentage  of  its 
producer  milk  that  a  pool  manufacturing 
plant  owned  and  operated  by  a 
cooperative  association  and  located  in 
the  marketing  area  must  deliver  to  pool 
distributing  plants  during  any  current 
month  or  during  the  12-month  period 
ending  with  the  current  month  in  order 
to  meet  the  order's  pooling  standards 
would  be  reduced  from  40  percent  to  35 
percent  This  action  was  requested  by  a 
cooperative  association  representing  a 
large  proportion  of  the  producers 
supplying  the  market  in  order  to  prevent 
uneconomic  movements  of  milk.  At  the 
request  of  the  cooperative,  the  shipping 
percentage  has  already  been  reduced 
from  45  percent  to  40  percent. 

OATi:  Comments  are  due  no  later  than 
June  22, 1989. 


ADOwaaa;  Comments  (two  copies) 
should  be  sent  to:  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968.  South  Building.  P.O.  Box 
96456.  Washington  DC  20000-6456,  (202) 
447-7183. 

ran  FUMTHIN  mFONMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
7183. 

•UmmSNTARV  mPONMATION:  The 
Regulatory  Flexibility  Act  (5  US.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  provide  greater  assurance  that 
handlers  will  not  engage  in  uneconomic 
movement  of  the  market's  reserve  milk 
supplies  in  qualifying  such  milk  for 
pricing  status  under  the  order.  The 
action  would  also  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  beneHts  that  accrue  from 
such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  and  die 
provisions  of  §9  1139.7(e)  and 
113913(d)(4)  of  the  order,  the  revision  of 
certain  provisions  of  the  order  regulating 
the  handling  of  milk  in  the  Great  Basin 
marketing  area  is  being  considered. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  SouUi  Building.  P.O. 
Box  96456.  Washington.  DC  20090-6456. 
by  the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 


Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  diversion  limitations  set  forth  in 
S  1139.13(d)(3]  and  die  shipping 
requirements  set  forth  in  9  1139.7(d).  The 
revision  would  be  effective  beginning 
with  the  month  of  June  1989.  The 
specific  revisions  would  increase  the 
diversion  limitation  percentages  by  10 
percentage  points,  from  the  present  60 
percent  to  70  percent  during  the  months 
of  April  tiirough  August  and  from  50 
percent  to  60  percent  in  other  months. 
The  cooperstive  manufacturing  plant 
shipping  requirements  would  be  reduced 
by  an  additional  5  percentage  points, 
from  40  percent  to  35  percent 

Sections  1139.7(e)  and  1139.13(d)(4)  of 
the  Great  Basin  milk  order  allow  the 
Director  of  the  Dairy  Division  to 
increase  or  reduce  the  diversion 
limitation  percentage  and  the  shipping 
percentage  requirement  by  up  to  10 
percentage  points  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  area. 

Gossner  Foods,  Inc..  and  K.D.K..  Inc., 
two  proprietary  handlers  who  obtain 
their  milk  supplies  from  independent 
producers  pooled  under  the  Great  Basin 
order,  requested  that  the  percentage  of 
producer  milk  allowed  to  be  diverted  to 
nonpool  plants  be  increased  10 
percentage  points. 

Western  Dairymen  Cooperative,  Inc. 
(WDCI).  a  cooperative  association 
which  represents  a  majority  of  the 
producers  supplying  the  Great  Basin 
market  requested  that  the  percentage  of 
producer  milk  required  to  be  shipped  to 
pool  distributing  plants  from  a  plant 
owned  and  operated  by  a  cooperative 
association  and  located  in  the  marketing 
area  be  reduced  an  additional  5 
percentage  points.  WDCI  had  already 
requested  a  5-percent  reduction  in  the 
shipping  percentage. 

The  handlers  state  that  loss  of  sales 
and  increasing  production  make 
necessary  an  increase  in  the  percentage 
of  producer  milk  allowed  to  be  shipped 
directiy  to  nonpool  manufacturing  plants 
rather  than  delivered  to  pool  plants,  and 
a  reduction  in  the  percentage  of 
producer  milk  required  to  be  shipped  to 
pool  distributing  plants  by  a  cooperative 
manufacturing  plant.  According  to  the 
handlers,  such  action  is  necessary  in 
order  to  maintain  the  pool  status  of  their 
producers  who  have  long  been 
associated  with  the  marketing  area. 


Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 
§9  1139.7(d)  and  1139.13(d)(3)  to  prevent 
uneconomic  shipments  of  milk. 

list  of  Subjecto  in  7  CFR  Part  1139 

Milk  marketing  orders,  Milk,  Dairy 
products.  

The  authority  citation  for  7  CFR  Part 
1139  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended  (7  U.S.&  e01-«74). 

Signed  at  Washington.  DC.  on  June  9, 1989. 
W  JL  Blancfaaid. 
Director,  Dairy  Division. 
[PR  Doc  89-14136  Filed  &-14-89;  8:45  am) 
BIUJNO  COOE  341(H»-« 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1425 

Mediation  Asaiatanca  in  tha  Federal 
Sarvica 

ACnON:  Proposed  Rule. 

summary:  The  following  proposed 
revision  is  published  in  order  to  provide 
a  complete  and  accurate  Form  F-53, 
Notice  To  Federal  Mediation  and 
Conciliation  Service,  and  to  revise  the 
text  of  29  CFR  Part  1425,  which 
accompanies  the  illustration  of  Form-F- 
53  (29  CFR  1425.2). 
DATI:  Comments  on  the  proposed 
revision  must  be  received  on  or  before 
August  14, 1989. 

ADONCSS:  Interested  organizations  and 
individuals  are  invited  to  submit  written 
comments,  in  three  copies,  to  Eileen  B. 
Hoffman.  Distiict  Director,  Federal 
Mediation  and  ConciUation  Service, 
2100  K  Street  NW.,  Room  212, 
Washington.  DC  20427.  All  comments 
received  will  be  available  for  public 
inspection  during  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Eileen  B.  Hoffman,  District  Director, 
Federal  Mediation  and  Conciliation 
Service.  2100  K  Street  NW..  Room  212. 
Washington.  DC  20427.  (202)  653-5390. 
SUPPI^MENTARY  INFORMATION:  Form  F- 
53  is  made  available  to  assist  Federal 
agencies,  and  labor  organizations 
representing  Federal  employees,  to 
obtain  FMCS  services  as  provided  for  in 
Tide  5  use  Section  7119(a).  The 
proposed  revision  of  Form  F-53  allows 
parties  to  more  clearly  and  accurately 
state  the  service  requested  and  arranges 
information  in  a  manner  which  aids  the 
entry  of  data  into  FMCS  computer 
records.  The  revised  version  of  Form  F- 


53  is  shown  below  in  this  proposed  rule 
for  purposes  of  identification. 

The  changes  made  to  the  text  of  29 
CFR  Part  1425.  and  to  Form  F-53.  are  as 
follows: 

29  CFR  i425.2— This  section  has  been 
revised  by  designating  the  first 
paragraph  as  subsection  (a),  and 
inserting  a  new  second  paragraph 
designated  as  subsection  (b).  The  third 
paragraph,  containing  only  one 
sentence,  has  been  designated  as 
subsection  (c).  The  text  of  subsection  (c) 
remains  unchanged. 

29  CFR  1425.2(a)— The  FMCS  address 
has  been  revised  to  show  that  the 
correct  designation  is  to  the  "Notice 
Processing  Unit"  rather  than  to  the 
current  designation  of  Case  Control. 

29  CFR  1425.2(a)— The  last  sentence 
of  this  section  currenUy  states  that 
parties  involved  in  mid-term  bargaining, 
or  impact  bargaining,  need  not  submit  a 
Form  F-53  to  FMCS.  In  order  to  promote 
the  submission  of  Form  F-53  in  these 
situations,  the  revised  last  sentence 
states  that  parties  "•  •  •  should  also 
send  a  notice". 

29  CFR  1425.2(b)— This  new  section 
provides  information  pertaining  to  an 
FMCS  service  not  currently  described  in 
29  CFR  Part  1425.  or  indicated  on  the 
current  FMCS  Form  F-53;  that  is.  the 
mediation  of  grievances.  Parties  seeking 
to  obtain  grievance  mediation  are 
required  to  send  a  notice  to  FMCS.  but 
the  text  of  the  subsection  makes  it  clear 
that  the  agency  does  not  tmdertake  to 
furnish  the  service  to  all  requestors. 
Rather.  FMCS  retains  the  discretion  to 
determine  those  grievance  situations  for 
which  mediation  is  appropriate.  This 
new  subsection  also  provides  that 
requests  for  grievance  mediation  must 
be  signed  by  both  parties. 

Form  F-53— FMCS  Form  F-53  has 
been  modified  to  provide  for  requests 
for  grievance  mediation,  to  inform 
parties  that  submission  of  a  request 
does  not  commit  FMCS  to  provide  the 
service,  and  to  advise  that  both  sides 
are  to  sign  the  Form  if  grievance 
mediation  is  desired.  Additional 
changes  to  Form  F-53  are  as  follows: 

References  to  FMCS  Regional  Offices 
which  appear  on  the  back  of  the  ciurent 
Form  are  deleted,  as  Form  F-53  must 
now  be  sent  to  the  Notice  Processing 
Unit  at  FMCS  headquarters,  2100  K 
Street,  NW.,  Washington,  DC  20427. 

"The  current  language  on  Form  F-53, 
relating  to  a  party's  desire  to  "Amend, 
modify  or  terminate  an  existing 
agreement"  has  been  replaced  by 
categories  allowing  a  more  complete 
description:  that  is,  "The  expiration  of 
an  existing  contract  (and  expiration 
date),  "a  contract  reopener"  (and 
reopener  date),  "impact  and/or 


implementation  bargaining"  (and 
description  of  issues),  plus  "other"  (and 
a  description  of  such  other  situation). 

The  current  language  calling  for  "date 
exclusive  recognition  granted"  has  been 
deleted  as  imnecessary. 

In  other  respects  the  revised  Form  F- 
53  remains  generally  the  same  as  that 
currentiy  in  use  under  29  CFR  Section 
1425.2.  No  changes,  other  than  to  the 
language  in  section  1425.2.  have  been 
made  in  the  text  of  Part  1425. 

Executive  Order  12291 

This  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  a  significant  decline  in 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction  Act  Notice 

The  collection  of  information  in  this 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  under 
section  3504(H]  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.). 
Comments  regarding  any  aspect  of  this 
information  collection  should  be 
submitted  to  the  Federal  Mediation  and 
Concihation  Service,  2100  K  Street  NW.. 
Washington.  DC  20427,  Attention: 
District  Director  Eileen  Hoffinan.  and  to 
the  Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  FMCS,  OMB 
Room  3001,  Washington.  DC  20503. 

Regulatory  Flexibility  Act  Certification 

The  FMCS  finds  that  this  proposed 
rule  will  have  no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibihty 
Act  Pub.  L  96-354,  94  Stat  1184  (5 
U.S.C.  605(g)).  and  will  so  certify  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  litis 
conclusion  has  been  reached  because 
ths  proposed  rule  does  not  in  itself, 
impose  any  additional  economic 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  29  CFR  1425 

Collective  bargaining.  Administrative 
practice  and  procedure.  Labor 
management  relations. 
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Date:  Jum  8, 1989. 
Robert  P.  Bdur. 
ActiitgDinctor. 

Accordingly,  Part  142S,  is  proposed  to 
be  amended  as  follows: 

PART  142S-IIEIHAT10N  ASSISTANCE 
IN  THE  FEDERAL  SERVICE 

1.  The  authority  citation  for  29  CFR 
Part  1425  continues  to  read  as  follows: 

Authority  5  U.S.C  7119, 7134. 

2.  Section  1425.2  is  revised  to  read  as 

follows: 


I142&2    NoMcetottieServleeof 


(a)  In  order  that  the  Service  may 
provide  assistance  to  the  parties,  the 
party  initiating  negotiations  shall  file  a 
notice  with  the  FMCS  Notice  Processing 
Unit.  2100  K  Street.  NW..  Washington. 
DC  20427.  at  lest  30  days  prior  to  the 
expiration  or  modification  date  of  an 
existing  agreement  Parties  entering 
negotiations  for  an  initial  agreement 
shall  file  such  notice  within  30  days 
after  commencing  negotiations.  Parties 
engaging  in  mid-term  or  impact  and/or 


implementation  should  also  send  a 
notice. 

(b)  Parties  requesting  grievance 
mediation  must  send  a  notice  signed  by 
both  the  union  and  the  agency  involved. 
Receipt  of  such  notice  does  not  commit 
FMCS  to  offer  its  services.  FMCS  has 
the  discretion  to  detennine  whether  or 
not  to  perform  grievance  mediation,  as 
such  service  may  not  be  appropriate  in 
all  cases. 

(c)  The  following  form.  FMCS  Form  F- 
53,  has  been  prepared  by  the  Service  for 
use  by  the  parties. 


DRAFT 

FMCS  FORM  F-S3.— Notio0  to  Federal  Mediation  and  Conciliation  Service 

(Pursuant  to  FMCS  Regulations  PubUshed  at  29  CFR  1425) 


MAIL  TO;  NOTICE  PROCESSING  UNIT.  Federal  Medisbon  end  CondUation  Service.  2100  K  Street  N.W.,  Washington,  D.C  20427 


1.  The  assistance  of  the  Federal  Mediation  and  Conciliation  Service  is  requested  in  regard  to  (check  one): 

D  The  expiration  of  an  existing  contract 

Expiration  date: ~.._ „ —....,>... ... ^. 

D  An  initial  contract    □  A  contract  reopener. 

Reopener  date: - 

D  Impact  and/or  implementation  Bargaining. 

Issue(s) 

O  Grievance  mediation  Qoint  signatura  required). 

D  Other  (d«e«rih«»); „  „„■■ 

2.  Name  of  agency 

Name  of  subdivision  or  component  if  any........ .. 

Address— Including  zip  code 

Agency  official  to  be  contacted 

(Area  Code)  Phone  Nimiber ,, 

3.  Name  of  national  union  or  parent  body.. 


Name  or  number  of  local  (if  not  a  local  give  name  and  number  if  any  of  organization) ., 
Address    Including  zip  code.. 
Union  official  to  be  contacted 
(Area  Code)  Phone  Number 


4.  Location  of  negotiations  (Address— Including  zip  code) . 

5.  Brief  description  of  issues  involved .......i... 

6.  Number  of  employees  in  bargaining  unit(8) 

7.  This  notice  is  submitted  on  behalf  of  D  union  D  agency. 

8.  Name  of  official  submitting  this  notice .. 

(Area  Code)  Phone  Number  ~. 

Tide 

Address— Including  zip  code. 


•  Note:  Notice  requesting  grievance  mediation  must  be  signed  by  both  the  union  and  the  agency.  Submission  of  tiiis  notice 
does  not  commit  the  FMCS  to  offer  grievance  mediation  services. 


Signature  (Agency). 

Date 

Signature  (Union). 

Date 


Receipt  of  this  fonn  does  not  commit  FMCS  to  offer  its  aervicee.  Receipt  of  this  form  will  not  be  acknowledged  in  writioa  bv  FMCS 
FMCS  dom  not  forwjud  copies  of  this  form.  While  use  of  this  fonn  is  vohmtary.  its  use  will  facilitate  FMCS  service  to  respontoiU  Public 
reporting  burden  for  this  ooUection  of  information  is  estimated  to  average  10  minutes  per  lesponse,  inchiding  time  for  reviewiiui  instructions 
searching  existing  data  soiut^s.  gathering  and  mainUining  the  data  needed,  and  compieting  and  reviewing  the  collection  of  information' 
Send  comments  reflaniing  this  burden  estimate  or  any  otlier  aspect  of  this  coUectioa  of  information,  inr.inrling  sugaestions  for  reducina  tliis 
burden,  to  FMCS  Division  of  Administrative  Services.  Washington.  D.C.  20427.  and  to  Office  of  Manasement  and  Budaet  Panenwork 
Redaction  Protect  (307»-XXXX)  Washington,  DC.  20603.  -Keraeni  ana  Duogei.  i-aperwont 


[FR  Doc  89-14249  FiM  e-14-«9(  «:45  am) 
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DEPARTMENT  CF  VETERANS 
AFFAIRS 

38CFRPart38 

RIN  £900nAD30 

Loan  Guaranty.  Processing 
Assumptiona  of  VA  Guaranteed  Home 
Loana 

aocncy:  Department  of  Veterans 

Affaire.* 

action:  Proposed  regulations. 

summary:  The  Department  of  Veterans 
Affaire  (VA)  is  proposing  to  amend  its 
regulations  for  processing  assumptions 
of  VA  guaranteed  home  loans  to 
implement  the  requirements  of  The 
Veterans'  Home  Loan  Program 
Improvements  and  Property 
Rehabilitation  Act  of  1987.  Extensive 
changes  are  proposed  requiring  holdere 
of  VA  guaranteed  loans  to  examine  the 
creditworthiness  of  loan  purchasers  and, 
upon  approval,  to  release  obUgore' 
liabilities  to  VA.  These  amendments 
will  enable  holders  to  declare  a  VA 
guaranteed  loan  immediately  due  and 
payable  upon  an  unapproved  transfer. 
Regulatory  amendments  are  also 
proposed  to  require  assumers  of  VA 
guaranteed  loans  to  pay  a  fee  of  one- 
half  of  one  percent  of  the  loan  balance 
to  the  Secretary  immediately  following 
loan  settiement 

DATE8:  Comments  must  be  received  on 
or  before  July  17, 1989.  Comments  will 
be  available  for  public  inspection  until 
July  25, 1989.  VA  proposes  to  make  these 
regulatory  amendinents  effective  30 
days  after  publication  of  the  final 
regulation. 

AODfttsSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affaire.  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit  room  132  at  the  above 
address,  between  the  houre  of  8;00  a jh. 
and  4:30  p.m..  Monday  through  Friday 
(sxcept  holidays)  until  July  25, 1089. 

A  copy  of  any  comments  that  concern 
information  coUection  requirements 
should  also  be  sent  to  the  Of&ce  of 
Management  and  Budget  at  the  address 
contained  in  the  Paperwork  Reduction 
section  of  this  preamble. 


>  On  March  IS,  19B9.  the  Veterans  Adralnialration 
became  the  Department  of  Veterans  Afiain  (lec  64 
FR 10478). 


FURTHER  INFORMATION  CONTACT.  Mr. 

Leonard  A.  Levy,  Assistant  Director  for 
Loan  Maaagecient  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs  (202)  233-6376. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans'  Home  Loan  Program 
Improvements  and  Property 
Rehabilitation  Act  of  1987  (Pub.  L  lOQ- 
198}  created  new  section  1817 A,  later 
renumbered  by  Pub.  L  100-322  as 
section  1814  to  Tide  38,  United  States 
Code,  which  requires  underwriting  of 
assumed  loans.  VA  must  accordingly, 
amend  its  regulations  to  implement  the 
requirements  of  Pub.  L  100-198.  The 
amendments  to  the  4200  series  of  38  CFR 
Part  36  will  affect  VA  guaranteed 
manufactured  home  loans.  The  changes 
to  the  4300  series  of  38  CFR  Part  36 
concern  VA  guaranteed  loans  and  the 
amendments  to  the  4500  series  affect  VA 
direct  loans. 

Sections  36.4202  and  36.4301  are  being 
amended  to  include  the  definition  of,  for 
VA  purposes,  "automatic  lender," 
"credit  package"  and  "servicing  agent" 

Several  changes  to  §S  36.4209  and 
36.4303  are  proposed  to  meet  the 
requirement  of  Pub.  L  100-198  that 
holders  of  VA  guaranteed  loans  and/or 
their  authorized  servicing  agents 
examine  the  creditworthiness  of  loan 
purohasera  and  determine  compliance 
with  the  provisions  of  38  U.S.C.  1814. 
Only  holders  and/or  servicing  agents 
approved  by  VA  as  "automatic"  lendere 
under  38  U.S.C.  1802(d)  may  examine 
and  underwrite  a  proposed  assumption 
without  submitting  it  to  VA  for  prior 
approval.  38  U.S.C.  1802(d)  identifies 
two  categories  of  lendere  tiiat  may 
process  loan  automatically.  They  are:  (1) 
Entities  such  as  banks,  savings  and 
loan,  and  mortgage  and  loan  companies 
that  are  subject  to  examination  by  an 
agency  of  the  United  States  or  any  State, 
and  (2)  lendere  approved  by  VA 
punuant  to  standards  established  by 
VA.  ff  the  assumption  is  approved, 
holdere  and/or  their  authorized 
servicing  agents  are  authorized  to 
release  obligore  horn  liability  to  VA. 
Upon  completion  of  this  transfer,  the 
holder  or  authorized  agent  must  provide 
notice  to  VA  regarding  the  status  of  the 
loan,  ff  neither  the  holder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  pureuant  to  38  U.S.C 
1802(d),  the  proposed  assumption  must 
be  submitted  to  VA  for  approval.  In 
these  cases  the  holder  or  its  authorized 
servicing  agent  must  submit  to  VA  the 
status  of  the  loan,  a  copy  of  the 
purchase  contract  and  a  complete  credit 
package  developed  by  the  holder  which 


VA  will  use  for  determining  the 
creditworthiness  of  the  purchaser. 

As  required  by  Pub.  L 10O-198.  all 
transfere  of  VA  guaranteed  loans,  fur 
which  commitments  were  issued  on  or 
after  March  1, 1988,  are  now  subjected 
to  underwriting  review.  Accordingly,  VA 
is  amending  S§  36.4275  and  36.4308  to 
require  the  written  instruments  on  VA 
guaranteed  loans  contain  a  provision, 
printed  in  a  conspicuous  position  in 
capital  lettere  on  the  first  page  of  each 
such  document,  alerting  holdere  and 
purchasers  of  the  loan's  restricted 
assumability.  Amendments  to  these 
sections  are  also  required  to  provide 
that  security  instruments  evidencing  VA 
guaranteed  loans  include  a  provision 
that  the  holder  may  declare  the  loan 
immediately  due  and  payable  upon  an 
unapproved  transfer, 

Pureuant  to  38  U.S.C.  1829,  parties 
assuming  VA  guaranteed  loans,  for 
which  commitments  were  issued  on  or 
after  March  1, 1988,  must  pay  a  fee  of 
one-half  of  one  percent  of  the  loan 
balance  to  VA.  Accordingly,  VA 
proposes  to  amend  S  §  36.4232.  36.4254 
and  36.4312  to  require  payment  of  this 
fee  by  a  person  assimiing  a  loan  to 
which  38  U.S.a  1814  applies.  In 
addition,  the  loan  holder  shall  liat  the 
amount  of  this  fee  in  every  assumption 
statement  provided  and  include  a  notice 
that  the  fee  must  be  paid  to  the  holder 
immediately  following  loan  settlement 
The  fee  shall  be  transmitted  to  VA 
within  15  days  of  the  holder's  notice  of 
the  transfer.  These  sections  will  also 
indicate  that  the  instnmients  securing 
these  loans  shall  contain  a  provision 
describing  the  right  of  the  holder  to  act 
as  trustee  for  VA  in  collecting  this  fee. 
In  the  event  the  holder  does  not  collect 
this  funding  fee  incident  to  the  rhangp  of 
ownership,  the  holder  will  be  required  to 
exercise  the  right  to  advance  the  funds 
from  the  loan  account  and  remit  them  to 
the  Secretary  with  notice  that 
assumption  has  been  approved. 

Pub.  L  100-198  requires  other  changes 
to  VA  regulations.  VA  loan  holdere  will 
now  be  permitted  to  charge  either  the 
purchaser  or  seller  of  property 
purchased  subject  to  assumption  of  the 
loan  a  fee,  not  to  exceed  the  lesser  of 
$300  and  the  actual  cost  of  required 
credit  reports  or  a  maximum  charge 
prescribed  by  State  law,  for  processing 
an  assimiption  approval.  Changes  to  the 
relevant  sections  of  the  4200,  4300  and 
4500  series  of  38  CFR  Part  38  are 
included  in  these  proposed  regulatory 
amendments. 
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Paperwork  Raductioa  Act 

Sections  36.4209(h),  36.4232(e), 
36.4254(d)(2).  3e.4275(a)(3)(iii), 
36.4303(k),  3e.4312(d)(8)  and  36.4312(e)(2) 
of  this  regulation  contain  information 
collection  requirements.  The  public 
reporting  burden  for  these  collections, 
are  as  follows: 

Sections  36.4209(h)  and  36.4303(k)  are 
estimated  to  average  5  hours  and  33 
minutes  per  response; 

Sections  36.4232(e),  36.4254(d)(2),  and 
36.4312(e)(2)  are  estimated  to  average  10 
minutes  per  response;  and 

Sections  36.4275(a)(3](iii)  and 
36.4312(d)(8)  are  estimated  to  average  15 
minutes  per  response. 

The  average  estimated  time  per 
response  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

As  required  by  section  3504(h)  of  the 
Paperwoiic  Reduction  Act  the 
Department  of  Veterans  Affairs  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  that  it 
approve  this  information  collection 
requirement  Organizations  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  these 
proposed  information  collection 
requirements  should  address  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OME  Room  3002,  New 
Executive  Office  Building.  Washington. 
DC  20503;  Attention:  Joseph  F.  Lackey. 

The  Secretary  hereby  certifies  that 
these  proposed  regulations  will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
5  U.S.C.  601-612.  Budget  projections  for 
the  next  five  fiscal  years  indicate  that 
fewer  than  10,000  assiunptions  will  be 
subject  to  the  underwriting  provisions  of 
Pub.  L 100-198  and  the  information 
collection  and  fees  required  are  "one 
time"  collections.  Pursuant  to  5  U.S.C 
605(b),  these  proposed  regulations  are 
exempt  from  the  initial  and  final 
regulatory  analysis  requirements  of 
sections  603  and  604. 

The  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291, 
entitled  Federal  Regulation,  and  are  not 
considered  major  r^ulatory  changes  as 
defined  in  the  Executive  Order.  These 
regulations  will  not  impact  on  the  public 
or  private  sectors  as  major  rules.  They 
will  not  have  an  annual  effect  on  the 
economy  of  flOO  million  or-more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consiuners,  individual 
industries,  government  agencies,  or 
geographic  regions;  nor  will  they  have 


other  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

These  amendments  are  proposed 
under  authority  granted  the  Secretary  by 
sections  210(c),  1612(g).  and  1820  of  Title 
38.  United  States  Code. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114. 
64.118  and  64.1ia 

List  of  Subjects  in  38  CFR  Fart  38 

Condominiums,  Handicapped, 
Housing  loan  programs-housing  emd 
community  developments. 
Manufactured  homes.  Veterans. 

Approved  March  3, 1989. 
Thomas  E.  Harvey, 
Acting  Administrator. 

38  CFR  Part  36— LOAN  GUARANTY 
is  proposed  to  be  cunended  as  set  forth 
below: 

PART  36    [AMENDED] 

1.  In  38  CFR  Part  36,  in  the  Note 
following  the  undesignated  centered 
heading,  remove  the  word  "1819"  and 
insert  in  iU  place,  the  word  "1812". 

9  98.4201    [Amended] 

2.  In  S  36.4201,  remove  the  word 
"1819"  and  insert  in  its  place,  the  word 
"1812". 

{36.4202    [AiiMndMl] 

3.  In  (  36.4202,  in  the  introductory  text 
and  in  paragraphs  (d)  and  (g),  remove 
the  word  "1819"  and  insert  in  its  place, 
the  word  "1812". 

4.  In  §  36.4202,  paragraph  (e)  is  revised 
to  read  as  follows: 

(36.4202    DefinMona. 

•  •        •        •        • 

(e)  Holder.  The  lender  or  any 
subsequent  assignee  or  transferee  of  the 
guaranteed  obltgatioa  For  purposes  of 
the  assumption  review  required  by  38 
U.S.C.  1814.  tiie  term  "holder"  shall  also 
apply  to  the  servicer  of  a  loan 
guaranteed  or  insured  under  38  U.S.C 
Chapter  37. 

(Authority:  38  U.S.C  1814) 

•  •         •         •         • 

5.  In  S  36.4202,  remove  paragraph 
designations  (a)  through  (s),  and  add  the 
following  definitions  in  alphabetical 
order 

Automatic  Lender.  A  lender  that  may 
process  a  loan  or  assumption  without 
submitting  the  credit  package  to  the 
Department  of  Veterans  Affairs  for 
underwriting  review.  Pursuant  to  38 
U.S.C.  1802(d)  there  are  two  categories 


of  lenders  who  may  process  loans 
automatically:  (1)  Entities  such  as 
banks,  savings  and  loan,  and  mortgage 
and  loan  companies  that  are  subject  to 
examination  by  an  agency  of  the  United 
States  or  any  State  and  (2)  Lenders 
approved  by  the  Department  of 
Veterans  Affairs  pursuant  to  standards 
established  by  the  Department  of 
Veterans  Affairs. 

(Authority:  38  U.S.C  ia02(d)) 

Credit  Package.  Any  information, 
reports  or  verifications  used  by  a  lender, 
holder  or  authorized  servicing  agent  to 
determine  the  creditworthiness  of  an 
applicant  for  a  Department  of  Veterans 
Affairs  guaranteed  loan  or  the  assumer 
of  such  a  loan. 

(Authority:  38  U.S.C  1810  and  1814) 

Servicing  Agent  An  agent  designated 
by  the  loan  holder  as  the  entity  to 
collect  installments  on  the  loan  and 
perform  other  functions  as  necessary  to 
protect  the  interests  of  the  holder. 

(Authority:  38  U3.C  1814) 


S  36.4203    [AnMnded] 

6.  In  8  36.4203,  in  the  section  heading, 
paragraph  (b),  and  in  the  authority 
citation  following  paragraph  (c)(2)(ii), 
remove  the  word  "1819"  wherever  it 
appears  and  insert  in  its  place,  the  word 
•1812". 

936.4204    [Amended] 

7.  In  9  36.4204.  in  the  authority  citation 
following  paragraph  (a)(7),  remove  the 
word  "1819"  and  insert  in  its  place,  the 
word  "1812". 

936.4208  [Amended] 

&  In  9  36.4208(c),  remove  the  word 
"mobile"  wherever  it  appears  and  insert 
in  its  place,  the  word  "manufactured", 
and  remove  the  word  "1819"  and  insert 
in  iU  place,  the  word  "1812". 

938.4209  [Amended] 

9.  In  9  36.4209.  in  paragraphs  (a),  (e). 
the  authority  citation  following 
paragraph  (e),  paragraph  (g)  and  the 
authority  citation  following  paragraph 
(g),  remove  the  word  "1819"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"1812".  and  in  paragraphs  (e)  and  (g), 
remove  the  word  '"mobile"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"manufactured". 

10.  In  9  36.4209,  paragraph  (h)  is 
added  to  read  as  follows: 

936.4209    Reporting  requirements. 
*        •        •        •        • 

(h)  With  respect  to  any  loan  for  which 
a  commitment  was  made  on  or  after 
March  1, 1988,  the  Secretary  must  be 
notified  whenever  the  holder  receives 
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knowledge  of  disposition  of  a 
manufactured  home  and/or  lot  securing 
a  Department  of  Veterans  Affairs 
guaranteed  loan. 

(1)  If  the  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan, 
then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  purchaser  and 
determine  compliance  with  the 
provisions  of  38  U.S.C.  1814.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  current  and  whether 
there  is  a  contractual  obligation  to 
assiune  the  loan,  as  required  by  38 
U.S.C  1814.  ff  the  actual  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C.  1814  on  behalf  of  the  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
applicable  law  and  Department  of 
Veterans  Affairs  regulations. 

(A)  If  the  assumption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  be  submitted  to  the 
Department  of  Veterans  Affairs  witii  a 
copy  of  the  Department  of  Veterans 
Affairs  receipt  for  the  funding  fee 
provided  for  in  9  S  36.4232(e)(3)  or 
36.4254(d)(3)  of  this  part. 

(B)  ff  the  application  for  assumption  is 
disapproved,  tiie  holder  shall  notify  the 
seller  and  the  purchaser  that  the 
decision  may  be  appealed  to  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  within  30  days.  The  holder 
shall  make  available  to  tiie  Department 
of  Veterans  Affairs  office  copies  of  all 
used  by  the  holder  in  making  the 
holder's  decision  in  case  the  decision  is 
appealed  to  the  Department  of  Veterans 
Affairs.  If  the  appUcation  remains 
disapproved  after  60  days  (to  allow  time 
for  appeal  to  and  review  by  the 
Department  of  Veterans  Affairs)  then 
the  holder  must  refund  $50  of  any  fee 
previously  collected  under  the 
provisions  of  9  36.4275{a){3)(ii!)  of  this 
part. 

(C)  In  performing  the  requirements  of 
paragraphs  (h)(l)(i)(A)  or  (h)(l)(i)(B)  of 
this  section  the  holder  must  complete  its 
examination  of  the  creditworthiness  of 
the  prospective  purchaser  and  advise 
the  seller  of  its  decision  no  later  than  45 
days  after  the  date  of  receipt  by  the 


holder  of  an  application  for  approval  of 
the  assumption.  The  45-day  period  may 
be  extended  by  an  interval  not  to 
exceed  the  time  caused  by  delays  in 
processing  of  the  application  which  are 
docimiented  as  beyond  the  control  of  the 
holder,  such  as  employers  or 
depositories  not  responding  to  requests 
for  verifications,  which  were  timely 
forwarded,  or  followups  on  those 
requests. 

(ii)  ff  neither  the  bolder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  the 
Department  of  Veterans  Affairs  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  purchaser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  the  Department  of 
Veterans  Affairs  no  later  than  35  days 
after  the  date  of  receipt  by  the  holder  of 
an  application  for  approval  of  an 
assumption,  subject  to  the  same 
extensions  as  provided  in  paragraph 
(h){l)(i)  of  this  section,  ff  the  assumption 
is  not  approved  by  the  holder  or  its 
authorized  agent  pursuant  to  the 
automatic  authority  provisions,  one-haff 
of  any  fee  collected  in  accordance  with 

9  36.4275(a)(3)(iii)  of  this  part  must  be 
refunded,  ff  an  appeal  under  paragraph 
(h)(l)(i)  (B)  of  this  section  is  made  to  the 
Department  of  Veterans  Affairs,  then 
the  review  will  be  conducted  at  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  by  an  individual  who  was 
not  involved  in  the  original  disapproval 
decision. 

(2)  ff  the  seller  fails  to  notify  the 
holder  before  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  within  60  days  after 
learning  of  the  transfer.  Such  notice 
shall  advise  whether  or  not  the  holder 
intends  to  exercise  its  option  to 
immediately  accelerate  the  loan  or 
whether  an  opportiinity  will  be 
extended  to  the  transferor  and 
transferee  to  apply  for  retroactive 
approval  of  the  assumption  under  the 
terms  of  this  paragraph. 

(Authority:  38  U.S.C  1814) 

§36.4210    [AMENOED] 

11.  In  9  36.4210(a)  remove  the  word 
"mobile"  wherever  it  appears  and  insert 
in  its  place,  the  word  "manufactiired". 


936.4219    [AMENDED] 

12.  In  9  36.4219,  remove  the  word 
"1819"  and  insert  in  its  place,  the  word 
"1312". 

§36.4220    (AUENOCO] 

13.  In  9  36.4220,  paragraphs  (a)(2), 
(a)(3).  {aK4),  (a)(5),  and  (a)(6),  are 
redesignated  as  (a)(3).  (a)(4).  (a)(5), 
(a)(e),  and  {a)(7),  respectively,  and  in 
newly-designated  paragraph  (g)(7)  and 
the  authority  citation  followng 
paragraph  (a)(7J,  remove  the  word 
"1819"  and  insert  in  its  place,  the  word 
"1812". 

14.  In  9  36.4220,  paragraph  (a)(2)  is 
added  to  read  as  follows: 

§36.4220    SutMtanthr*  and  procedural 
requtr«menU    wjtvw. 

(a)  *  •  * 

(2)  The  requirements  in  9  36.4209(h)  of 
this  part  concerning  the  giving  of  notice 
in  assumption  cases  under  38  U.S.C 
1814. 

JAuthorify:  38  U.S.C.  1814) 

936.4231    [Amended] 

15.  In  9  38.4231,  in  paragraphs  (b)  and 
(c),  remove  the  word  "1819"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"1812". 

f  38.4232    [Amended] 

16.  In  9  36.4232,  in  the  authority 
citations  in  paragraphs  (a)(5),  (b),  and 
(c)(1),  the  authority  citation  in  paragraph 
(c)(2).  and  the  authority  citation  in 
paragraph  (d)(2),  i  imove  the  word 
"1819"  wherever  it  appears  and  insert  in 
its  place,  the  word  "1812",  and 
paragraphs  (e)(2),  (e)(3)  and  {e){4)  are 
redesignated  as  paragraphs  (e)(3),  (e)(4) 
and  (e)(5),  respectively. 

17.  In  9  36.4232,  the  first  sentence  in 
paragraph  (e)(1)  is  revised,  paragraph 
(e)(2)  is  added,  the  first  two  sentences  of 
newly-designated  paragraph  (e)(3)  are 
revised,  and  newly-designated 
paragraph  (e)(4)  is  revised,  to  read  as 
follows: 

§36.4232    Allowable  fMS  and  chaf9«*— 
manufactured  home  unit 
*         *         »         *        » 

(e)(1)  Subject  to  the  limitations  set  out 
in  paragraphs  (4)  and  (5)  of  this  section, 
a  fee  of  1  percent  of  the  total  amount 
must  be  paid  to  the  Secretary  in  a 
manner  prescribed  by  the  Secretary 
before  a  manufactured  home  unit  loan 
will  be  eligible  for  guaranty.  *  *  * 

(2)  Subject  to  the  limitations  set  out  in 
paragraphs  (4)  and  (5)  of  this  section,  a 
fee  of  one  half  of  one  percent  of  the  loan 
balance  must  be  paid  to  the  Secretary  in 
a  manner  prescribed  by  the  Secretary  by 
a  person  assuming  a  loan  to  which 
section  1814  of  Chapter  37  of  38  U.S.C. 
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applies.  The  instrument  securing  such  a 
loan  shall  contain  a  provision  describing 
the  right  of  the  holder  to  collect  this  fee 
as  trustee  for  the  Department  of 
Veterans  Affairs.  The  loan  holder  shall 
list  the  amount  of  this  fee  in  every 
assumption  statement  provided  and 
include  a  notice  that  the  fee  must  be 
paid  to  the  holder  immediately  following 
loan  settlement.  The  fee  must  be 
transmitted  to  the  Secretary  within  IS 
days  of  receipt  by  the  holder  of  notice  of 
the  transfer. 

(Authority:  36  U.S.C.  1814. 1829) 

(3)  The  lender  is  required  to  pay  to  the 
Secretary  the  fee  described  in  paragraph 
(e)(1)  of  this  section  within  15  days  after 
loan  closing.  Any  lender  closing  a  loan, 
subject  to  the  limitations  set  out  in 
paragraphs  (e)(4)  and  (e)(5)  of  this 
section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  *  *  * 

(4)  The  fee  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  shall  not 
be  collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
section  1801(b)(2)  of  Title  38.  United 
States  Code. 

(Authority:  38  U.S.C  1829(b)) 

S  36.4233    [AiMnctod] 

18.  In  S  36.4233,  in  paragraph  (a), 
remove  the  word  "mobile"  wherever  it 
appears  and  insert  in  its  place,  the  word 
"manufactured",  and  in  paragraph  (c). 
remove  the  word  "1819"  and  insert  in  its 
place,  the  word  "1812". 

19.  In  t  36.4254,  paragraphs  (d)(2), 
(d)(3),  and  (d)(4)  are  redesignated  as 
paragraphs  (d)(3).  (d)(4)  and  (d)(5), 
respectively,  the  first  sentence  in 
paragraph  (d)(1)  is  revised,  paragraph 
(d)(2)  is  added,  the  first  two  sentences  in 
newly-designated  paragraph  (d)(3)  are 
revised,  and  newly-designated 
paragraph  (d)(4)  is  revised,  to  read  as 
follows: 

9  36.42S4    F«M  and  chargM. 

(d)(1)  Notwithstanding  the  provisions 
of  paragraph  (c)  of  this  section  and 
subject  to  the  limitations  set  out  in 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section,  a  fee  of  1  percent  of  the  total 
loan  amount  must  be  paid  to  the 
Secretary  in  a  manner  prescribed  by  the 
Secretary  before  a  combination 
manufactured  home  and  lot  loan  (or  a 
loan  to  purchase  a  lot  upon  which  a 
manufactured  home  owned  by  the 
veteran  will  be  placed)  will  be  eligible 
for  guaranty.  *  *  * 


(2)  Subject  to  the  limitations  set  out  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section,  a  fee  of  one-half  of  1  percent  of 
the  loan  balance  must  be  paid  to  the 
Secretary  in  a  manner  prescribed  by  the 
Secretary  by  a  person  assuming  a  loan 
to  which  section  1814  of  Chapter  37  of  38 
U.S.C.  applies.  The  instrument  securing 
such  a  loan  shall  contain  a  provision 
describing  the  right  of  the  holder  to 
collect  this  fee  as  trustee  for  the 
Department  of  Veterans  Affairs.  The 
loan  holder  shall  list  the  amount  of  this 
fee  in  every  assumption  statement 
provided  and  include  a  notice  that  the 
fee  must  be  paid  to  the  holder 
immediately  following  loan  settlement 
The  fee  must  be  transmitted  to  the 
Secretary  within  15  days  of  receipt  by 
the  holder  of  notice  of  the  transfer. 

(Authority:  38  U.S.C  1814, 1829] 

(3)  The  lender  is  required  to  pay  to  the 
Secretary  the  fee  described  in  paragraph 
(d)(1)  of  this  section  within  15  days  after 
loan  closing.  Any  lender  closing  a  loan, 
subject  to  the  limitations  set  out  in 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  *  *  * 

(4)  The  fee  described  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section  shall  not 
be  collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
section  1801(b)(2)  of  Title  38,  United 
States  Code. 

(Authority:  38  U.S.C  1829(b)) 

I36.427S   (AnMnded] 

20.  In  §  36.4275,  in  the  authority 
citations  in  paragraphs  (a)(1).  (a)(2),  and 
(f)(3),  remove  the  word  "1819"  wherever 
it  appears  and  insert  in  its  place,  the 
word  "1812",  and  in  paragraphs  (c)  and 
(e),  remove  the  word  "mobile"  wherever 
it  appears  and  insert  in  its  place,  the 
word  "manufactured". 

21.  In  §  36.4275,  the  introductory  text 
of  paragraph  (a)  is  revised  and 
paragraph  (a)(3)  is  added  to  read  as 
follows: 

{36^275    Events  constituting  defautt  Mid 
■vcsinMNny  oi  psnni  psymsfin. 

(a)  Except  as  provided  in  paragraphs 
(a)(1).  (a)(2)  and  (a)(3)  of  this  section, 
the  conveyance  of  or  other  transfer  or 
title  to  property  by  operation  of  law  or 
otherwise,  after  the  creation  of  a  lien 
thereon  to  secure  a  loan  which  is 
guaranteed  in  whole  or  in  part  by  the 
Secretary,  shall  not  constitute  an  event 
of  default  or  acceleration  of  maturity, 
elective  or  otherwise,  and  shall  not  of 


itself  terminate  or  otherwise  affect  the 
guaranty.  v 

(3)  Any  housing  loan  which  is 
financed  under  38  U.S.C.  Chapter  37  and 
to  which  section  1814  of  that  chapter 
applies,  shall  include  a  provision  in  the 
security  instrument  that  the  holder  may 
declare  the  loan  immediately  due  and 
payable  upon  transfer  of  the  property 
securing  such  loan  to  any  transferee 
unless  the  acceptability  of  the 
assumption  of  the  loan  is  established 
pursuant  to  section  1814. 

(i)  A  holder  may  not  exercise  its 
option  to  accelerate  a  loan  upon: 

(A)  The  creation  of  a  lien  or  other 
encumbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  a  tremsfer  of  rights  of 
occupancy  in  the  property; 

(B)  The  creation  of  a  purchase  money 
security  interest  for  household 
appliances; 

(C)  A  transfer  by  devise,  descent  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 

(D)  The  granting  of  a  leasehold 
interest  of  three  years  or  less  not 
containing  an  option  to  purchase; 

(E)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  borrower, 

(F)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  joint 
owners  of  the  property  with  the 
borrower, 

(G)  A  transfer  resulting  from  a  decree 
of  a  dissolution  of  marriage,  legal 
separation  agreement  or  bom  an 
incidental  property  settlement 
agreement  by  which  the  spouse  of  the 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  borrower 
shall  have  the  option  of  applying 
directly  to  the  Department  of  Veterans 
Affairs  regional  office  of  jurisdiction  for 
a  release  of  liability  in  accordance  with 
§  36.4285  of  this  part  or 

(H)  A  transfer  into  an  inter  vivos  trust 
in  which  the  borrower  is  and  remains  a 
beneficiary  and  which  does  not  relate  to 
a  transfer  of  rights  of  occupancy  in  the 
property. 

(ii)  Any  instrument  evidencing  the 
loan  (i.e..  the  retail  installment  contract 
promissory  note  and/or  mortgage  or 
deed  of  trust)  shall  bear  in  a 
conspicuous  position  in  capital  letters 
on  the  first  page  of  the  document  in  type 
at  least  2V^  times  larger  in  height  than 
the  regular  type  on  such  page  the 
following  warning:  "THIS  LOAN  IS 
NOT  ASSUMABLE  WITHOUT  THE 
APPROVAL  OF  THE  DEPARTMENT  OF 
VETERANS  AFFAIRS  OR  ITS 
AUTHORIZED  AGENT'  Due  to  the 
difficulty  in  obtaining  some  commercial 
type  sizes,  which  are  exactly  2Vi  times 
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larger  in  height  than  other  sizes,  minor 
deviations  vkil  be  permitted  based  on 
commercially  available  type  sizes 
nearest  to  2\%  times  the  size  of  the  print 
on  the  document. 

(iii)  On  any  loan  to  which  38  U.S.C 
1814  applies,  the  holder  may  charge  a 
reasonable  fee,  not  to  exceed  the  lesser 
of  (A)  $500  and  the  actual  cost  of  any 
credit  report  required,  or  (B)  any 
maximum  prescribed  by  applicable  state 
law.  for  processing  an  application  for 
assumption  and  changing  its  records.  A 
provision  authorizing  the  collection  by 
the  holder  of  this  fee  shall  be  contained 
in  the  instrument  securing  the  loan. 

(Authority:  36  VJS.C  1814) 

22.  In  S  36.4276,  paragraph  (a)  is 
revised,  to  read  as  follows: 

9  3C4276   Advances  and  ottisr  ciisf  jsi. 

(a)  A  holder  may  advance  any 
reasonable  amount  necessary  and 
proper  for  the  maintenance  or  repair  of 
the  security,  or  for  the  payment  of 
accrued  taxes,  special  assessments  or 
other  charges  which  constitute  prior 
liens,  or  premiimis  on  fire  or  other 
hazard  insurance  against  loss  of  or 
damage  to  such  property  and  any  such 
advance  so  made  may  be  added  to  the 
guaranteed  indebtedness.  A  holder  may 
also  advance  the  one-half  of  one  percent 
funding  fee  due  on  a  transfer  under  38 
U.S.C  1814  when  this  is  not  paid  at  the 
time  of  transfer.  All  security  instruments 
for  loans  to  which  38  U.S.C.  1814  applies 
must  include  a  clause  authorizing  an 
advance  for  this  purpose  if  it  is  not  paid 
at  the  time  of  transfer. 

(Authority:  38  VS.C  1814) 


936.4277    [Amended] 

23.  In  9  36.4277,  in  paragraph  (e)(3) 
remove  the  word  "his"  and  insert  in  its 
place,  the  words  "his  or  her". 

24.  In  9  36.4277,  paragraph  (e)(5)  is 
added,  to  read  as  follows: 

9  36.4277    Reieese  of  security. 


(e) 

(5)  The  release  of  an  obligor,  or 
obligors,  incident  to  the  sale  of  property 
which  the  holder  is  authorized  to 
approve  imder  the  provisions  of  38 
U.S.C.  1814. 

(Authority:  38  U.S.C.  1814) 

936.4280    [Amended] 

25.  In  9  36.4280,  in  paragraph  (c) 
remove  the  word  "his"  and  insert  in  its 
place,  the  words  "his  or  her". 


936.4281  [Amended] 

26.  In  9  36.4281,  remove  the  word 
"him"  and  insert  in  its  place,  the  words 
"him  or  her". 

936.4282  [Amsndsd] 

27.  In  {  36.4282.  in  paragraph  (b) 
remove  the  word  "his"  and  insert  in  its 
place,  the  words  "his  or  her". 

936.4284  [Amsndsd] 

2a  In  9  36.4284,  in  the  authority 
citation  following  paragraph  (c).  remove 
the  word  "1819(g)"  and  insert  in  its 
place,  the  word  "1812(g)". 

936.4285  [Amsndsd] 

29.  In  9  36.4285,  in  paragraphs  (d),  (e) 
and  (f).  remove  the  word  "1819"  and 
insert  in  its  place,  the  word  "1812",  and 
in  paragraphs  (e),  (f)  and  (f)(3),  remove 
the  word  '4817"  and  insert  in  its  place, 
the  word  "1813". 

30.  In  S  36.4285,  the  first  sentence  in 
paragraph  (e)  is  revised  and  an 
authority  citation  is  added,  and 
paragraph  (g)  is  added  to  read  as 
follows: 

936.4285    Subrogation  and  Indsmnity. 

•        •        •        *        * 

(e)  Whenever  any  veteran  disposes  of 
residential  property  securing  a 
guaranteed  loan  obtained  imder  38 
U.S.C  1812.  and  for  which  the 
commitment  to  malce  the  loan  was  made 
prior  to  March  1, 1988,  the  Secretary, 
upon  application  made  by  such  veteran, 
shall  issue  to  the  veteran  a  release 
relieving  him  or  her  of  all  further 
liability  to  the  Secretary  on  account  of 
such  loan  (including  UabiUty  for  any  loss 
resulting  from  any  default  of  the 
transferee  or  any  subsequent  purchaser 
of  such  property)  if  the  Secretary  has 
determined,  after  such  investigation  as 
the  Secretary  may  deem  appropriate, 
that  there  has  been  compliance  with  the 
conditions  prescribed  in  38  U.S.C. 
1813(a).  •  •  • 

(Authority:  38  U.S.C  1813, 1814) 

(g)  If  a  Veteran  or  any  other  person 
disposes  of  residential  property  securing 
a  guaranteed  or  insured  loan  for  which  a 
commitment  was  made  on  or  after 
March  1, 1988,  and  the  veteran  or  other 
person  notifies  the  loan  holder  in  wnting 
before  disposing  of  the  property,  the 
veteran  or  other  person  shall  be  relieved 
of  all  further  liability  to  the  Secretary 
with  respect  to  the  loan  (including 
hability  for  any  loss  resulting  from  any 
default  of  the  purchaser  or  any 
subsequent  owner  of  the  property)  and 
the  application  for  assumption  sh.-)II  be 
approved  if  the  holder  determines  «hat: 

(1)  The  proposed  purrhaser  i8 
creditworthy: 


(2)  The  proposed  purchaser  is 
contractually  obligated  to  assiune  the 
loan  and  the  liabihty  to  indemnify  the 
Department  of  Veterrns  Affairs  for  the 
amount  of  any  claim  paid  under  the 
guaranty  as  a  result  of  a  default  on  the 
loan,  or  has  already  done  so;  and. 

(3)  The  payments  on  the  lo«n  are 
current 

Should  these  requirements  be 
satisfied,  the  holder  may  also  release 
the  veteran  or  other  person  from  liabihty 
on  the  loan. 

(Authority:  38  US.C.  1813. 1814) 
9  36.4286    [Amsndsd] 

31.  In  §  36.4286,  in  paragraphs  (b), 
(b)(1),  and  (b)(ll)  remove  the  word 
"1819"  wherever  it  appears  and  insert  in 
its  place,  the  word  "1812". 

32.  In  9  36.4301,  the  definition  for 
"Holder"  is  revised  to  read  as  follows: 

§36.4301    Osfinltions. 


Holder.  The  lender  or  any  subsequent 
assignee  or  transferee  of  the  guaranteed 
or  insm'ed  obligatioiL  For  purposes  of 
the  assumption  review  required  by  36 
U.S.C  1814,  the  "holder"  shaU  also 
apply  to  the  servicer  of  a  loan 
guaranteed  or  insured  under  38  U.S.C 
Chapter  37. 

(Authority:  38  VS.C.  210(c).  1814) 

33.  In  9  36.4301,  add  the  following 
definitions  in  alphabetical  order. 

Automatic  Lender.  A  lender  that  may 
process  a  loan  or  assumption  without 
submitting  the  credit  package  to  the 
Department  of  Veterans  Affairs  for 
underwriting  review.  Pursuant  to  38 
U.S.C  1802(d)  there  are  two  categories 
of  lenders  who  may  process  loans 
automatically:  (1)  entities  such  as  banks, 
savings  and  loan  and  mortgage  and  loan 
companies  that  are  subject  to 
examination  by  an  agency  of  the  United 
States  or  any  State  and  (2)  lenders 
approved  by  the  Department  of 
Veterans  Affairs  pursuant  to  standards 
established  by  the  Department  of 
Veterans  Affairs. 

I  Authority:  38  VS.C  1802(d)) 

Credit  Package.  Any  information, 
reports  or  verifications  used  by  a  lemier, 
holder  or  authorized  servicing  agent  to 
determine  the  creditworthiness  of  an 
applicant  for  a  Department  of  Veterans 
Affairs  guaranteed  loan  or  the  assumer 
uf  such  a  loan. 

(Authority:  38  U^S-C.  1810  and  1814) 

Servicing  Agent  An  agent  designated 
by  the  loan  holder  as  the  entity  to 
'  u  >ct  ins*?'lments  on  the  loan  and 


J 
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perform  other  functions  as  necessary  to 
protect  the  interests  of  the  holder. 
(Authority:  38  U.S.C  1814) 

34.  In  I  36.4303,  paragraph  (k)  is 
added  to  read  as  follows: 

S  36.4303    Reporting  requtrements. 
•        •        •        •        • 

(k)  With  respect  to  any  loan  for  which 
p  commitment  was  made  on  or  af^er 
March  1. 1988,  the  Secretary  must  be 
notified  whenever  the  holder  receives 
knowledge  of  disposition  of  residential 
securing  a  Department  of  Veterans 
Affairs  guaranteed  loan. 

(1)  If  me  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan, 
then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  purchaser  and 
determine  compliance  with  the 
provisions  of  38  U.S.C.  1814.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  current  and  whether 
there  is  a  contractual  obligation  to 
assume  the  loan,  as  required  by  38 
U.S.C.  1814.  If  the  actual  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C  1814  on  behalf  of  the  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
applicable  law  and  Depcutment  of 
Veterans  Affairs  regulations. 

(A)  If  the  assumption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  be  submitted  to  the 
Department  of  Veterans  Affairs  with  a 
copy  of  the  Department  of  Veterans 
Affairs  receipt  for  the  funding  fee 
provided  for  in  I  36.4312(e)(3}  of  this 
part. 

(B)  If  the  application  for  assumption  is 
disapproved,  the  holder  shall  notify  the 
seller  and  the  purchaser  that  the 
decision  may  be  appealed  to  the 
Department  of  Veterans  Affairs  office  of 
jurisdiction  within  30  days.  The  holder 
shall  make  available  to  that  Department 
of  Veterans  Affairs  office  copies  of  all 
items  used  by  the  holder  in  making  the 
holder's  decision  in  case  the  decision  is 
appealed  to  the  Department  of  Veterans 
Affairs.  If  the  application  remains 
disapproved  after  60  days  (to  allow  time 
for  appeal  to  and  review  by  the 


Department  of  Veterans  Affairs)  ttien 
the  holder  must  refund  $50  of  any  fee 
previously  collected  under  the 
provisions  of  |  3e.4312(d)(8)  of  this  part 

(C)  In  performing  the  requirements  of 
paragraphs  (k)(l)(i)(A)  or  (k)(l)(i)(B)  of 
this  section  the  holder  must  complete  its 
examination  of  the  creditworthiness  of 
the  prospective  purchaser  and  advise 
the  seller  no  later  than  45  days  after  the 
date  of  receipt  by  the  holder  of  cm 
application  for  approval  of  the 
assumption.  The  45-day  period  may  be 
extended  by  an  interval  not  to  exceed 
the  time  caused  by  delays  in  processing 
of  the  application  which  are 
documented  as  beyond  the  control  of  the 
holder,  such  as  employers  or 
depositories  not  responding  to  requests 
for  verifications,  which  were  timely 
forwarded,  or  foUowups  on  those 
requests. 

(ii)  ff  neither  the  holder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  the 
Department  of  Veterans  Affairs  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract; 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  purchaser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  the  Department  of 
Veterans  Affairs  no  later  than  35  days 
after  the  date  of  receipt  by  the  holder  of 
an  application  for  approval  of  an 
assumption,  subject  to  the  same 
extensions  as  provided  in  paragraph 
(k)(l)(i)  of  this  section.  If  the  assumption 
is  not  automatically  approved  by  the 
holder  or  its  authorized  agent,  pursuant 
to  the  automatic  authority  provisions, 
one-half  of  any  fee  collected  in 
accordance  with  §  36.4312(d)(8]  of  this 
part  must  be  refunded.  If  an  appeal 
under  paragraph  (k)(l)(i)(B)  is  made  to 
the  Department  of  Veterans  Affairs. 
then  the  review  will  be  conducted  at  the 
Department  of  Veterans  Affairs  by  an 
individual  who  was  not  involved  in  the 
original  disapproval  decision. 

(2)  U  the  seller  fails  to  notify  the 
holder  before  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  within  60  days  after 
learning  of  the  transfer.  Such  notice 
shall  advise  whether  or  not  the  holder 
intends  to.  exercise  its  option  to 
immediately  accelerate  the  loan  and 
whether  or  not  an  opportunity  will  be 
extended  to  the  transferor  and 
transferee  to  apply  for  retroactive 
approval  of  the  assumption  under  the 
terms  of  this  paragraph. 


(Andiority:  38  U.S.a  1814) 

S36.43M   [Amendedl 

35.  In  I  36.4308,  in  paragraph  (a), 
remove  the  words  "paragraph  (c)"  and 
insert  in  their  place,  the  words 
"paragraphs  (b)  or  (c)",  and  in 
paragraph  (b)  remove  the  words 
"paragraph  (d)"  and  insert  in  their  place, 
the  words  "paragraph  (f)". 

36.  In  S  36.4308,  paragraph  (e)(1)  and 
(e)(2)  are  removed,  paragraphs  (b),  (c), 
(d),  (f)  and  (g)  are  redesignated  as 
paragraphs  (d),  (e),  (f).  (g)  and  (h), 
respectively,  and  new  paragraphs  (b) 
and  (c)  are  added  to  read  as  follows: 

936.4308    Transfer  of  titte  by  borrower  or 
maturity  by  demand  or  acceleration. 

(b)(1)  The  Secretary  may  issue 
guaranty  on  loans  in  which  a  State, 
Territorial,  or  local  governmental 
agency  provides  assistance  to  a  veteran 
for  the  acquisition  of  a  dwelling.  Such 
loans  will  not  be  considered  ineligible 
for  guaranty  if  the  State,  Territorial,  or 
local  authority,  by  virtue  of  its  laws  or 
regulations  or  by  virtue  of  Federal  law, 
requires  the  acceleration  of  maturity  of 
the  loan  upon  the  sale  of  conveyance  of 
the  security  property  to  a  person 
ineligible  for  assistance  from  such 
authority. 

(2)  At  the  time  of  application  for  a 
loan  assisted  by  a  State,  Territorial,  or 
local  governmental  agency,  the  veteran- 
appUcant  must  be  fully  informed  and 
consent  in  writing  to  the  housing 
authority  restrictions.  A  copy  of  the 
veteran's  consent  statement  must  be 
forwarded  with  the  loan  application  or 
the  report  of  a  loan  processed  on  the 
automatic  basis. 

(Authority:  38  U.S.C.  1803(c)) 

(c)  Any  housing  loan  which  is 
financed  under  38  U.S.C  Chapter  37, 
and  to  which  section  1814  of  Uiat 
chapter  appUes,  shall  include  a 
provision  in  the  security  instrument  that 
the  holder  may  declare  the  loan 
immediately  due  and  payable  upon 
transfer  of  the  property  securing  such 
loan  to  any  transferee  unless  the 
acceptability  of  the  assumption  of  the 
loan  is  established  pursuant  to  section 
1814. 

(1)  A  holder  may  not  exercise  its 
option  to  accelerate  a  loan  upon: 

(i)  The  creation  of  a  Uen  or  other 
encumbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  the  transfer  of  rights  of 
occupancy  in  the  property; 

(ii)  The  creation  of  a  purchase  money 
security  interest  for  household 
appliances; 
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(iii)  A  transfer  by  devise,  descent  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 

(iv)  The  granting  of  a  leasehold 
interest  of  three  years  or  less  not 
containing  an  option  to  purchase: 

(v)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  borrower; 

(vi)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  a  joint 
owners  of  the  property  with  the 
borrower, 

(vii)  A  transfer  resulting  from  a  decree 
of  a  dissolution  of  marriage,  legal 
separation  agreement  or  from  an 
incidental  property  settlement 
agreement  by  which  the  spouse  of  the 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  borrower 
shall  have  the  option  of  applying 
directly  to  the  Department  of  Veterans 
Affairs  regional  office  of  jurisdiction  for 
a  release  of  liabiUty  in  accordance  with 
S  6.4323  of  this  part;  or 

(viii)  A  transfer  into  an  inter  vivos 
trust  in  which  the  borrower  is  and 
remains  a  beneficiary  and  which  does 
not  relate  to  a  transfer  of  rights  of 
occupancy  in  the  property. 

(2)  The  mortgage  or  deed  of  trust  and 
the  promissory  note  or  bond  evidencing 
a  loan  to  which  this  paragraph  appUes 
shall  bear  in  a  conspicuous  position  in 
capital  letters  on  the  first  page  of  the 
document  in  type  at  least  2Vt  times 
larger  than  the  regular  type  on  such  page 
the  following  warning:  "THIS  LOAN  IS 
NOT  ASSUMABLE  WITHOUT  THE 
APraOVAL  OF  THE  DEPARTMENT  OF 
VETERANS  AFFAIRS  OR  ITS 
AUTHORIZED  AGENT."  Due  to  the 
difficulty  in  obtaining  some  commercial 
type  sizes  which  are  exactly  2^  times 
larger  in  height  than  other  sizes,  minor 
deviations  in  size  will  be  permitted 
based  on  commercially  available  type 
sizes  nearest  toZVt  times  the  size  of  the 
print  on  the  document 

(Authority:  38  U.SC  1814) 

37.  In  §  36.4312,  paragraphs  (e)(2), 
(e)(3)  and  (e)(4)  are  redesignated  as 
paragraphs  (e)(3),  (e)(4)  and  (e)(5), 
respectively,  paragraph  (d)(8)  is  added, 
the  first  sentence  in  paragraph  (e)(1)  is 
revised,  paragraph  (e)(2)  is  added,  the 
first  two  sentences  in  newly-designated 
paragraph  (e)(3)  are  revised,  and  newly- 
designated  paragraph  (e)(4)  is  revised,  to 
read  as  follows: 

S  36.4312    Ctiarges  and  fees. 

*        •        •        •        • 

(d)*  • 

(8)  On  any  loan  to  which  section  1814 
of  38  U.S.C.  Chapter  37  applies,  the 
holder  may  charge  a  reasonable  fee,  not 
to  exceed  the  lesser  of  (i)  $500  and  the 


actual  cost  of  any  credit  report  required, 
or  (ii)  any  maximiun  prescribed  by 
applicable  State  law,  for  processing  an 
application  for  assiunption  and  changing 
its  records. 

(Authority:  38  U.S.C  1814) 

(e)(1)  Subject  to  the  limitations  set  out 
in  paragraphs  (e)(4)  and  (e)(5)  of  this 
section,  a  fee  of  1  percent  of  die  total 
loan  amoimt  must  be  paid  to  the 
Secretary  in  a  manner  prescribed  by  the 
Secreteiry  before  a  home  or 
condominium  loan  will  be  eligible  for 
guaranty  or  insurance.  *  *  • 

(2)  Subject  to  the  limitations  set  out  in 
this  section,  a  fee  of  one-half  of  one 
percent  of  the  loan  balance  must  be  paid 
to  the  Secretary  in  a  manner  prescribed 
by  the  Secretary  by  a  person  assuming  a 
loan  to  which  section  1814  of  Chapter  37 
of  38  U.S.C.  applies.  The  instrument 
securing  such  a  loan  shall  contain  a 
provision  describing  the  right  of  the 
holder  to  collect  this  fee  as  trustee  for 
the  Department  of  Veterans  Affairs.  The 
loan  holder  shall  list  the  amount  of  this 
fee  in  every  assumption  statement 
provided  and  include  a  notice  that  the 
fee  must  be  paid  to  the  holder 
immediately  following  loan  settlement 
The  fee  must  be  transmitted  to  the        _ 
Secretary  within  15  days  of  the  receipt 
by  the  holder  of  the  notice  of  transfer. 

(Authority:  38  U.S.C  1814) 

(3)  The  lender  is  required  to  pay  to  the 
Secretary  the  fee  described  in  paragraph 
(e)(1)  of  this  section  within  15  days  after 
loan  closing.  Any  lender  closing  a  loan, 
subject  to  the  limitations  set  out  in 
paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due. 

(4)  The  fees  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  shall  not 
be  collected  frx)m  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
section  1801(b)(2)  of  Title  38,  United 
States  Code. 

38.  In  9  36.4313,  two  sentences  are 
added  at  the  end  of  paragraph  (a),  to 
read  as  follows: 

S  36^4313    Advances  and  other  cfiarges. 

(a)  *  *  *  A  holder  may  also  advance 
the  one-half  of  one  percent  funding  fee 
due  on  a  transfer  under  38  U.S.C.  1814 
when  this  is  not  paid  at  the  time  of 
transfer.  All  security  instruments  for 
loans  to  which  38  U.S.C  1814  applies 
must  include  a  clause  authorizing  the 
collection  of  an  assumption  funding  fee 


and  an  advance  for  this  fee  if  it  is  not 
paid  at  the  time  of  transfer. 

(Authority:  38  U.S.C.  1814) 

536.4323    [Amended] 

39.  In  S  36.4323,  in  paragraph  (a) 
remove  the  words  "his  contract"  and 
insert  in  their  place  the  words,  "the 
contract",  in  paragraph  (b)  remove  the 
word  "him"  and  insert  in  its  place,  the 
words  "him  or  her",  in  paragraph  (g) 
remove  the  words  "by  him",  in 
paragraph  (g)  remove  the  word  "1817" 
and  insert  in  its  place,  the  word  "1613", 
and  in  paragraph  (g)(3)  remove  the  word 
"he"  and  insert  in  its  place,  the  words 
"he  or  she". 

40.  In  S  36.4323,  the  first  sentence  in 
paragraph  (f)  is  revised  and  an  authority 
citation  is  added,  and  paragraph  (h)  is 
added  to  read  as  follows: 

$36.4323    Subrogation  and  Indemnity. 

(f)  Whenever  any  veteran  disposes  of 
residential  property  securing  a 
guaranteed  or  insured  loan  obtained  by 
him  or  her  under  38  U.S.C.  Chapter  37, 
and  for  which  the  commitment  to  make 
the  loan  was  made  prior  to  March  1, 
1988,  the  Secretary,  upon  appUcation 
,made  by  such  veteran,  shall  issue  to  the 
veteran  a  release  reheving  him  or  her  of 
all  further  liability  to  the  Secretary  on 
account  of  such  loan  (including  liability 
for  any  loss  resulting  from  any  default  of 
the  transferee  or  any  subsequent 
purchaser  of  such  property)  if  the 
Secretary  has  determined,  after  such 
investigation  as  may  be  deemed 
appropriate,  that  there  has  been 
compliance  with  the  conditions 
prescribed  in  38  U.S.C.  1813.  *  *  * 

(Authority:  38  U.S.C  1814) 


(h)  If  a  veteran  or  any  other  person 
disposes  of  residential  property  securing 
a  guaranteed  or  insured  loan  for  which  a 
commitment  was  made  on  or  after 
March  1, 1988,  and  the  veteran  or  other 
person  notifies  the  loan  holder  in  writing 
before  disposing  of  the  property,  the 
veteran  or  other  person  shall  be  relieved 
of  all  further  liability  to  the  Secretary 
with  respect  to  the  loan  (including 
liabiUty  for  any  loss  resulting  from  any 
default  of  the  purchaser  or  any 
subsequent  owner  of  the  property)  and 
the  application  for  assumption  shall  be 
approved  if  the  holder  determines  that: 

(1)  The  proposed  purchaser  is 
creditworthy; 

(2)  The  proposed  purchaser  is 
contractually  obligated  to  assume  the 
loan  and  the  liability  to  indemnify  the 
Department  of  Veterans  Affairs  for  the 
amount  of  any  claim  paid  tmder  the 
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guaranty  at  a  result  of  a  default  on  the 
loan,  or  has  abeady  done  so;  and, 

(3)  The  payments  on  the  loan  are 
current. 

Should  these  requirements  be 
satisfled,  the  holder  may  also  release 
the  veteran  or  other  person  from  liability 
on  the  loan. 
(Authority:  38  U.8.C  1813) 

41.  In  I  36.4324.  paragraph  (f)  is 
revised  to  read  as  follows: 


in  assumption  cases  under  38  U.S.C 
1614. 

(Authority:  38  U.S.C  1814] 


S  98.4334    R< 


Of  eecurtty. 


(f)  The  release  of  the  personal  liability 
of  any  obligor  on  a  guaranteed  or 
insured  obligation  resultant  from  the  act 
or  omission  of  any  holder  without  the 
prior  approval  of  the  Secretary  shall 
release  the  obligation  of  the  Secretary 
as  guarantor  or  insurer,  except  when 
such  act  or  omission  consists  of  (1) 
failure  to  establish  the  debt  as  a  valid 
claim  against  the  assets  of  the  estate  of 
any  deceased  obligor,  provided  no  lien 
for  the  guaranteed  or  insured  debt  is 
thereby  impaired  or  destroyed:  or  (2)  an 
election  and  appropriate  prosecution  of 
legally  available  effective  remedies  with 
respect  to  the  repossession  or  the 
liquidation  of  the  security  in  any  case. 
irrespective  of  the  identity  or  the 
survival  of  the  original  or  of  any 
subsequent  debtor,  if  holder  shall  have 
given  such  notice  as  required  by 
S  36.4317  of  this  part  and  if,  after 
receiving  such  notice,  the  Secretary 
shall  have  failed  to  notify  the  holder 
within  15  days  to  proceed  in  such 
manner  as  to  effectively  preserve  the 
personal  liability  of  the  parties  liable,  or 
such  of  them  as  the  Secretary  indicates 
in  such  notice  to  the  holder,  or  (3)  the 
release  of  an  obligor,  or  obligora.  from 
liability  on  an  obligation  secured  by  a 
hen  on  property,  which  release  is  an 
incident  of  and  contemporaneous  with 
the  sale  of  such  property  to  an  eligible 
veteran  who  assumed  such  obligation, 
which  assumed  obligation  is  guaranteed 
on  the  assuming  veteran's  account 
punuant  to  38  U.S.C  Chapter  37;  or  (4) 
the  release  of  an  obligor  or  obligors  as 
provided  in  (  36.4314(d)  of  this  part;  or. 
the  release  of  an  obligor,  or  obligon, 
incident  to  the  sale  of  property  securing 
the  loan  which  the  holder  is  authorized 
to  approve  under  the  provisions  of  38 
U.S.C  1814. 

(Authority:  38.U.S.C  1814) 

42.  In  S  36.4335,  paragraph  (h)  is 
added,  to  read  as  follows: 


{36.4335    Supptementary 

-  -  *.  — 


(h)  The  requirements  in  I  36.4303(k)  of 
this  part  concerning  the  giving  of  notice 


f3«.480l   [Amended] 

43.  In  t  36.4508,  in  paragraph  (b) 
remove  the  word  "1817(a)"  and  insert  in 
its  place,  the  words  "1813(a)  or  1814.  as 
appropriate",  and  in  puagraph  (c) 
remove  the  word  "1817(a)"  and  insert  in 
its  place,  the  word  "1813(a)". 

44.  In  §  36.4508,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  36.4806   Transfer  of  property  by 


(a)  Direct  loans  for  which 
commitments  are  made  on  or  after 
March  1, 1988,  are  not  assumable 
without  the  prior  approval  of  the 
Department  of  Veterans  Affairs  or  its 
authorized  agent.  The  following  shall 
apply: 

(1)  The  Department  of  Veterans 
Affaire  shall  include  in  the  mortgage  or 
deed  of  trust  and  the  promissory  note  or 
bond  on  any  loan  for  which  a 
commitment  was  made  of  or  after  March 
1, 1988,  the  following  warning  in  a 
conspicuous  position  in  capital  lettera 
on  the  flrat  page  of  the  document  in  type 
at  least  ZVt  times  larger  than  the  regular 
type  on  such  page:  'THIS  LOAN  IS  NOT 
ASSUMABLE  WITHOUT  THE 
APPROVAL  OF  THE  DEPARTMENT  OF 
VETERANS  AFFAIRS  OR  ITS 
AUTHORIZED  AGENT."  Due  to  the 
difficulty  in  obtaining  some  commercial 
type  sizes  which  are  exactly  24  times 
larger  in  height  than  other  sizes,  minor 
deviations  in  size  will  be  permitted 
based  on  commercial  available  type 
sizes  nearest  to  2Vi  times  the  size  of  the 
print  on  the  document 

(2)  The  instrument  securing  a  direct 
loan  for  which  a  commitment  is  made  on 
or  after  March  1, 1968,  shall  include: 

(i)  A  provision  that  the  Department  of 
Veterans  Affaire  or  other  holder  may 
declare  the  loan  immediately  due  and 
payable  upon  transfer  of  the  property 
securing  such  loan  to  any  transferee 
unless  the  acceptability  of  the 
assumption  of  the  loan  is  established 
punuant  to  section  1814.  This  option 
may  not  be  exercised  if  the  transfer  is 
the  result  of: 

(A)  The  creation  of  a  lien  or  other 
enciunbrance  subordinate  to  the  lender's 
security  instrument  which  does  not 
relate  to  a  transfer  of  rights  of 
occupancy  in  the  property; 

(B)  The  creation  of  a  purchase  money 
security  interest  for  household 
appliances; 

(C)  A  transfer  by  devise,  descent,  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 


(D)  The  granting  of  a  leasehold 
interest  of  three  yean  or  less  not 
containing  an  option  to  purchase; 

(E)  A  transfer  to  a  relative  resulting 
from  the  death  of  a  borrower, 

(F)  A  transfer  where  the  spouse  or 
children  of  the  borrower  become  a  joint 
owner  of  the  property  with  the 
borrower 

(G)  A  transfer  resulting  from  a  decree 
of  a  dissolution  of  marriage,  legal 
separation  agreement,  or  from  an 
incidental  property  settlement 
agreement  by  which  the  spouse  of  the 
borrower  becomes  the  sole  owner  of  the 
property.  In  such  a  case  the  borrower 
shall  have  the  option  of  applying 
directly  to  the  Department  of  Veterans 
Affaire  regional  office  of  jurisdiction  for 
a  release  of  liability  under  1813(a);  or 

(H)  A  transfer  into  an  inter  vivos  trust 
in  which  the  borrower  is  and  remains  a 
beneficiary  and  which  does  not  relate  to 
a  fransfer  of  rights  of  occupancy  in  the 
property. 

(ii)  A  provision  that  a  funding  fee 
equal  to  one-half  of  1  percent  of  the  loan 
balance  as  of  the  date  of  transfer  shall 
be  payable  to  the  Department  of 
Veterans  Affain  or  its  authorized  agent. 
Furthermore,  this  provision  shall  provide 
that  if  this  fee  is  not  paid  it  shall 
constitute  an  additional  debt  to  that 
already  secured  by  the  instrument;  and, 

(iii)  A  provision  authorizing  an 
assumption  processing  charge,  not  to 
exceed  the  lesser  of  $500  and  the  actual 
cost  of  a  credit  report  or  any  maximum 
prescribed  by  applicable  State  law. 

(Authority:  38  U.S.C  1814) 

•  •         •         •         • 

45.  In  S  36.4511,  paragraph  (d)  is 
added,  to  read  as  follows: 

{36.4511    Advaneee  after  loan  dosing. 

•  •       •       •       • 

(d)  The  Department  of  Veterans 
Affaire  may  treat  as  an  advance  and 
add  to  the  mortgage  balance  the  one- 
half  of  1  percent  funding  fee  due  on  a 
transfer  under  38  U.S.C.  1814  when  this 
is  not  p^d  at  the  time  of  transfer. 

(Authority:  38  U.S.C.  1814] 

[FR  Doc.  89-14225  Filed  6-14-89;  8:45  am] 
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summary:  This  proposed  rule  amends 
postal  regulations  to  specify  the 
circumstances  under  which  mail  will  be 
accepted  with  an  incorrect  date  in  the 
meter  or  mailer's  precancel  postmark. 
The  proposal  woidd  establish  more 
equitable  and  more  uniform  conditions 
for  mail  acceptance. 
dates:  Comments  must  be  received  on 
or  before  July  17, 1989. 
ADDRESS:  Address  all  conunents  to  the 
Director,  Office  of  Classification  and 
Rates  Administration,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  West,  SW,^ 
Washington.  DC  20260-536a  Copies  of 
all  written  comments  will  be  available 
for  inspection  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  in  Room  8430, 
at  the  above  address. 

FOR  FURTHER  MFORMATKMI  CONTACT: 
Leo  F.  Raymond.  (202)  268-^199. 
SUWbEMCNTARV  NIFORMATION:  On 

March  14, 1989,  the  Postal  Service 
published  a  proposed  rule  that  would 
have  changed  existing  procedures 
concerning  the  acceptance  of  mailings 
bearing  an  incorrect  date  in  the  meter  or 
mailer's  precancel  postmark  (54  FR 
1056^-10565).  The  Postal  Service 
received  twelve  comments  concerning 
the  proposed  rule. 

One  commenter  supported  the 
proposal.  The  remaining  comments 
generally  acknowledged  the  permits  of 
requiring  accurate  postmarking  of  maiL 
but  criticized  the  proposal  for  the 
manner  it  dealt  with  the  problem  of 
incorrect  dates. 

One  oommenter  observed  that  notices 
of  irregularity  are  not  always  provided 
promptly  wl^  errora  in  mail 
preparation  are  found,  and  that  the  final 
rule  should  require  immediate  notice  so 
(hat  the  mailer  can  examine  the  mailing 
and  determine  the  cause  of  an  error.  Ilie 
revised  proposal  rule  includes  sudi  a 
provision. 

Two  commenten  suggested  that  dated 
mailings  which  the  Postal  Service  failed 
to  collect  when  it  should  have  collected 
them  should  be  excepted  frtun  any 
penalty  tiace  the  stale  date  would  not 
be  the  fault  of  the  mail  preparer.  This 
has  also  been  incorporated  into  die 
revised  proposaL 

Three  commenten  stated  that  errora 
in  metered  mail  are  not  deliberate:  they 
and  three  other  commenten  said  that 
presort  bureaus  do  tbeir  best  in  filtering- 
oat  oiisdated  mail  they  receive,  but 
neither  they  nor  other  customera  should 
be  penalized  as  a  group  if  one  customer 
has — ^for  any  reason — failed  to  submit 
conectly-datedmailpieoes.  Mail 
acceptance  regulations  cannot  be  based 
simpiy  on  good  intentions,  and  the 
Postal  Service  cannot  accept  postmark 
errora  in  soKe  mailings  essentially 


because  the  presenter  tried  to  detect 
errora  as  the  mailing  was  prepared. 
Nonetheless,  the  Postal  Service  realizes 
the  circumstances  that  may  affect  some 
mailers,  and  the  revised  proposal  seeks 
to  offer  them  realistic  means  to  deal 
with  rejected  mailings  and  pass  the 
costs  of  such  situations  on  to  those  who 
caused  them. 

Three  commenten  also  cited 
secondary  cost  considerations,  such  as 
the  cost  to  the  mailer  or  presorter  for 
reprocessing  a  rejected  mailing,  delays 
in  the  material  being  mailed  and  the 
impact  on  its  value,  and  the  ill-wiU  that 
may  arise  against  the  Postal  Service  if  it 
is  perceived  as  excessively  hanh  in 
dealing  with  incorrectly-dated  mail  Tlie 
revised  proposal  seeks  to  mitigate  the 
consequences  of  a  rejected  mailing,  and 
effective  quality  control  measures  by 
mailera  (including  presort  bureaus) 
should  obviate  the  need  for  elaborate 
protections  in  cases  of  unacceptable 
mailings.  Based  on  the  comments,  many 
mailers  and  bureaus  already  police  their 
own  mailing  operations,  or  expect  this  of 
their  clients;  therefore,  effective 
maintenance  of  these  efforts  should 
minimize  instances  of  rejected  mailings 
and  occasions  of  or  associated  costs  and 
delays. 

Two  commenten  suggested  that  fees 
or  penalties  should  be  levied  against  the 
contributor  of  the  misdated  mail,  not 
against  the  presenter  of  the  mail  that 
contained  it  (e.g.,  the  presort  bureau). 
The  instinctive  reaction  to  penalize  die 
party  who  caused  the  problem  is  not 
without  merit  However,  it  would  be 
administratively  burdensome  for  the 
Postal  Service  to  construct  a  sampling 
and  identification  procedure  that 
credibly  showed  whose  erron  were  the 
cause  of  a  rejected  mailing,  particularly 
when  the  offender's  mailpieces  are 
mingled  in  a  mailing  presented  by  a 
presort  bureau.  Further,  it  may  be 
argued  diet  the  Postal  Service  cannot 
legally  impose  a  penalty  or  fee  for 
misdated  {Heces  without  farther 
proceeitings  befwe  the  Postal  Rate 
Commission.  Therefore,  the  revised 
proposal  only  reflects  this  concept  as  a 
limited  alternative. 

Two  commenten  also  suggested  that 
the  record  of  erron  be  limited  to  a 
specific  lifespan,  such  as  three  to  six 
months.  The  proposed  rule  failed  to 
mention  the  period  of  retention  for  the 
record  of  eiror;  die  revised  proposal 
specifies  a  180-day  retention  period. 

Three  commenten  favored  more 
extensive  research  concerning  the 
causes  of  misdated  mail,  including 
analysis  of  the  mailstream  and 
consultation  with  the  mailing  industry, 
before  adoption  of  a  final  rule.  The 
Postal  Service  recognizes  the  value  of 


information  before  taking  action 
impacting  its  customers,  iiowever,  since 
this  is  not  a  newly-disoovered  problem, 
and  since  the  notioe-and-comment 
process  allows  for  extensive  input  by 
interested  parties,  the  Postal  Service  is 
not  satisfied  that  further  delays  are 
warranted  or  that  a  protracted  dialogue 
alone  will  sufficiently  ameliorate  the 
problem  throegh  greater  awareness  or 
action  on  the  part  of  mailera. 

One  commenter  supptaled  preservicg 
the  flexibility  now  allowed  local 
postmasten  to  reject  or  accept  misdated 
mail  based  on  the  local  knowledge  of 
the  mailer's  usual  practices.  Tbe  concept 
of  local  flexibility  is  a  two-edged  sword: 
it  allows  for  accommodation  of 
circumstances  that  cannot  or  need  not 
be  addressed  on  a  national  scale,  but  it 
also  permits  mailera  to  exert  pressure  on 
local  postal  managera  or.  conversely, 
allows  some  of  those  managen  to  grant 
relief  from  requirements  to  some  mailers 
while  odier  customere  are  held  to  a 
stricter  standard.  One  of  the  specific 
reasons  for  the  original  proposed  rule 
was  to  establish  a  consistent 
requirement,  and  tiiis  purpose  is  carried 
forward  in  the  revised  proposal. 

Two  commenten  thought  diat 
terminology  should  be  impiDved  in 
defining  who  the  "mailer"  is — whether 
the  meter  holder  or  the  presenter  of  the 
mail — and  what  is  a  sufficientiy  serious 
error  to  warrant  rejection  of  a  mailing. 
The  revised  proposal  obviates  the  need 
for  such  a  definition,  largely  because  the 
Postal  Service  will  deal  with  whoever 
presents  the  mail,  and  provide  sufficient 
information  for  rejected  mailings  to 
allow  the  presenter  (if  a  presort  bureau) 
to  setUe  the  problem  with  its  cUent 
within  the  terms  of  its  own  business 
relationship.  Further,  since  this  proposal 
relates  to  improper  dating  of  meter  or 
mailer's  precancel  postmarks,  the  range 
of  potential  errora  is  relatively  finite  and 
straight-forward;  for  that  reason,  a 
further  listing  of  exemplary  errora  is  not 
warranted. 

The  comments  reflect  the  views  of 
two  distinct  communities  in  this  matter 
one  mat  prepares  and  presents  its  own 
mail,  and  another  that  receives 
premetered  mail  from  customere  and 
presorts  it  before  submission  to  the 
Postal  Service.  None  of  the  commenten 
from  either  community  contests  the  need 
for  accurate  postmarking  and  for  a 
reasonable  expectation  that  the  preparer 
of  the  mail  should  be  held  to  a  certaia 
standard  of  accuracy  in  tliat  regard. 
Both  are  in  agreement  that  the  proposed 
rule  was  insufficiendy  specific  in 
placing  that  responsibility  and  in 
describing  the  threshold  beyond  which 
dating  errora  were  excessive,  as  well  as 
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being  too  demanding  in  giving  a  once-in- 
a-Ufetime  chance  for  error.  As  noted 
above,  the  Postal  Service  recognizes 
how  these  perceptions  were  formed  and 
has  amended  its  proposed  rrde 
accordingly. 

The  Postal  Service  considers  that  the 
preparer  of  die  mail  i.e.,  the  individual 
business  authorized  to  use  a  mailer's 
precancel  postmaiic  or  to  whom  the 
meter  is  licensed,  should  be  held 
accountable  for  accurate  predating  of 
that  mad.  An  intermediate  party,  such 
as  a  presort  bureau,  who  prepares  the 
mail  for  presentation  to  the  Postal 
Service  on  the  owner's  behalf,  but  who 
does  not  have  significant  control  over 
the  dating  of  the  mail,  must  be  called 
upon  to  exercise  appropriate  control 
over  what  it  receives  and  enters  into  the 
mails,  but  cannot  be  held  to  the  same 
accountability  as  the  originator  of  that 
mail.  Therefore,  the  revised  proposal  is 
tailored  to  impose  alternative  penalties 
on  the  mcdling  presented  to  the  Postal 
Service  that  are  proportionate  to  the 
error.  If  the  mailing  is  presented  by  the 
mailer,  the  penalty  will,  at  once,  reach 
the  preparer  whose  error  was  detected 
and  precipitated  the  rejection  of  the 
mailing.  If  the  mailing  is  presented  by  a 
third  party,  such  as  a  presort  bureau,  it 
is  expected  that  the  penalty  will  be 
passed  back  to  the  originator  in  a 
manner  amendable  to  the  parties  by 
agreement 

The  Postal  Seryice  also  recognizes 
that  a  "lifetime"  black  mark  against  a 
mailer  is  excessive,  as  would  be  a 
rejection  for  a  minor  error.  Although 
neither  was  intended  by  the  original 
proposal,  the  absence  of  both  a  stated 
I>eriod  of  record  and  a  detail  of 
appropriate  reasons  for  rejection  led  to 
understandable  objections.  The 
proposed  rule  is  amended  to  note  that  a 
rejected  mailing  will  be  recorded  for  a 
period  of  180  days,  after  which  the  slate 
will  be  cleaned. 

Mailers  generally  imderstand  that 
their  mailings,  as  presented,  will  be 
expected  to  meet  certain  requirements, 
including  accuracy  in  the  mailer's 
precancel  or  meter  postmark.  In 
applying  this  expectation  in  practice,  the 
Postal  Service  commonly  employs 
sampling  to  detect  errors,  and  allows  a 
small  tolerance  for  incidental 
proportions  of  error.  Under  this  revised 
proposal,  the  Postal  Service  will 
examine  at  least  fifty  pieces  at  random 
from  the  mailing  to  check  for  incorrect 
dates.  If  any  are  found,  further  directed 
examination  of  another  fifty  pieces  will 
be  required.  If  those  samples  find  a  total 
fo  five  or  more  pieces  with  incorrect 
dates,  the  mailing  cannot  be  accepted. 

Mailers  who  were  concerned  that 
circumstances  beyond  their  control 


would  cause  a  mailing  to  be  rejected 
should  note  that  the  proposed  rule  is 
amended  to  allow  the  mailer's  file  to  be 
annotated  with  an  error  finding  only 
(rather  than  having  a  mailing  rejected), 
if  a  valid  reason  exists  to  warrant 
acceptance  of  the  mailing  and  the 
acceptance  has  been  made  under 
specific  controlled  circumstances. 

LasUy.  the  procedures  to  be  followed 
are  more  specific  in  describing  the 
notification  procedures  so  that  mailers 
will  always  be  aware  of  their  status  vis- 
a-vis this  proposed  rule. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C  410(a).  die 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111. 

List  of  Subjects  in  39  Part  111 

Postal  Service. 

PART  111-{  AMENDED] 

t;  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a):  39  U.&C.  101, 
401. 403. 404.  3001-3011.  3201-3219,  3403-3406, 
3621.5001. 

PART  140-POSTAGE 


144— Postage  Meters  and  Meter  Stamps. 

•       •       •       •        • 

144.4    Meter  Stamps. 


144.47    Date  of  Mailing. 

144.471    The  date  shown  in  a  meter 
postmark  must  be  the  actual  date  of 
deposit,  except  when  the  mailpiece  is 
deposited  after  the  last  scheduled 
collection  of  the  day;  or  as  provided  by 
144.54  or  374.22.  When  deposit  is  made 
after  the  last  scheduled  collection  of  the 
day,  mailers  are  encouraged  but  not 
required  to  use  the  date  of  the  next 

scheduled  collection. 

*        •       *       *        • 

144.476    A  ".00"  postage  meter 
impression  used  to  correct  the  date  of 
metered  mail  must  be  placed  on  the 
nonaddress  side  of  envelopes  in  the 
upper  right  hand  comer,  or  adjacent  to 
the  postage  meter  stamp  on  flats  or 
parcels.  'The  date  of  the  ".00"  impression 
must  be  the  actual  date  of  deposit. 

144.5    Mailings. 


144.53    Handling. 


144.534    Examination. 

a.  Presorted  Mail.  From  each  metered 
mailing  paid  at  a  bulk  or  presorted  rate, 
randomly  select  at  least  fifty  pieces  of 
mail  and  examine  them  according  to  the 
procedures  in  Handbook  DM-102,  Bulk 
Mail  Acceptance.  Heindle  metered  bulk 
or  presort  rate  mail  bearing  an  illegible 
or  incorrect  date  in  the  postmark, 
whether  detected  during  acceptance  or 
after  clearance  for  distribution,  as 
provided  by  144.54  or  374.22,  as 
applicable. 

b.  Nonpresorted  Mail.  Examine 
nonpresorted  metered  mail  to  determine 
that  it  is  properly  prepared  and  bears  a 
correct  date  in  the  meter  postmark.  If 
individual  mailings  can  be  identified, 
randomly  select  at  least  fifty  pieces  fix>m 
each.  This  examination  may  be  made  of 
pieces  either  awaiting  or  during 
distribution.  Handle  nonpresorted 
metered  mail  that  is  improperly 
prepared  or  does  not  bear  a  legible  or 
correct  date  in  the  meter  postmark  as 
provided  by  144.542. 

144.54    Mailing  Irregularities. 

144.541    Presorted  Mail  with  Presort 
Errors.    Handle  as  directed  by 
Handbook  DM-102,  Bulk  Mail 
Acceptance,  and  374.22,  as  applicable. 

144.542    Nonpresorted  Mail  and 
Presorted  Mail  without  Presort  Errors. 

a.  Initial  Detection.  If  the  random 
check  required  by  144.534  reveals  one  or 
more  pieces  with  incorrect  or  illegible 
meter  dates,  examine  fifty  additional 
pieces  in  the  mailing  to  determine  the 
extent  of  the  problem.  If  as  many  as  five 
or  more  pieces  are  found  with  incorrect 
or  illegible  meter  dates,  advise  the 
mailer  of  the  errors  within  30  minutes. 
Provide  the  mailer  with  a  specific 
description  of  the  errors,  including  the 
meter  number  appearing  on  the 
improperly  prepared  pieces. 

b.  First  Occurrence.  On  the  first 
occurrence,  use  Form  3749,  Irregularities 
in  the  Preparation  of  Mail  Matter,  as  a 
follow-up  notice  to  the  mailer  whose 
metered  mailing  bore  an  incorrect  or 
illegible  date  in  the  meter  postmark,  or 
whose  mailing  was  otherwise  prepared 
improperly.  Accept  the  mailing  (if  other 
preparation  requirements  are  met],  but 
maintain  a  record  of  the  date  and  nature 
of  the  irregularity  for  180  days  from  its 
occurrence.  Postmark  the  misdated 
mailpieces  to  apply  the  correct  mailing 
date. 

c.  Subsequent  Occurrences.  If  future 
mailings  (within  the  180-day  period)  are 
submitted  with  similar  errors  (incorrect 
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or  illegible  date  in  the  meter  postmark, 
except  as  provided  by  374.22,  or  other 
preparation  deficiencies],  do  not  accept 
the  mailing.  Contact  the  mailer  widiin  30 
minutes  and  give  the  mailer  three 
options:  (1)  reclaim  the  mailing  and 
reenvelope  the  mailpieces;  (2)  reclaim 
the  mailing  and  apply  a  legible  ".OO" 
meter  impreesioo  widi  the  correct  date; 
or  (3)  pay  additional  postage  to  satisfy 
payment  of  the  full  single-piece  rate  on 
the  mailing  in  proportion  to  the  rate  of 
error  detected,  "niie  mailer  may  reclaim 
only  one  segment  of  the  mailing  (such  as 
that  portion  fi-om  one  client,  if  die 
mailing  is  presented  by  a  presort 
bureau],  if  it  is  demonstrated,  to  the 
satisfaction  of  the  Postal  Service,  that 
such  action  will  remove  all  the  misdated 
pieces. 

d  Postal  Error.  Do  not  treat  as  errors 
any  pieces  which  are  legibly  postmarked 
the  previous  date  if  they  were  deposited 
in  a  collection  box  after  the  last 
collection  (see  144.471],  or  were  not 
collected  by  the  Postal  Service  as 
scheduled  on  the  date  appearing  in  the 
meter  postmark. 

144.6    Security. 

144.61    Quarterly  Verification 


g.  Examine  metered  mail  being 
sampled  for  improper  mailing  practices, 
such  as  incorrect  or  illegible  postmarks 
and  other  preparation  deficiencies. 
Follow  the  procedures  in  144.54  if  errors 
are  detected. 


370    Mailing 

•        *        * 

374    Presort  Verification 


*        •        •        • 


374.2    When  a  Carrier  Route  First- 
Class,  Presorted  First-Class, 
Nonpresorted  ZIP  +  4.  ZIP  +  4  Presort, 
or  ZIP  +  4  Barcoded  Rate  Mailing  is 
Disqualified. 


374.22    Correction  of  Dates  on 
Resubmitted  Metered  and  Mailer's 
Precancel  Postmark  Mailpieces. 

374221    General.    If  a  mailer  elects 
to  correct  the  presort  or  preparation 
problems  in  a  mailing  which  had 
resulted  in  its  disqualification  when 
originally  presented  for  acceptance,  but 
is  unable  to  resubmit  that  mailing  on  the 
same  day,  the  date  shown  in  the  meter 
or  mailer's  precancel  postmark  must  be 
corrected  by  reenveloping  or  applying  a 
".00"  meter  impression  which  includes 
the  correct  date  of  mailing. 


374.222    Limited  Exception  to 
Correction  of  Date  of  Mailing.    Subject 
to  the  following  conditions,  the 
postmaster  of  the  office  of  mailing  may 
waive  the  requirements  of  374.221  on  a 
limited  basis,  as  specified  in  374.223  and 
the  following: 

a.  The  presorted  mailing  with  an 
incorrect  date  in  the  meter  or  mailer's 
precancel  postmark  is  resubmitted  on 
the  day  immediately  following  its  initial 
presentation  and  disqualification; 

b.  The  mailing  meets  all  other 
applicable  requirements;  and 

c.  (1)  TTie  initial  preeort  or  other 
preparation  deficiencies  resulted  from 
mailing  equipment  problems  beyond  the 
mailer's  control;  or 

(2)  It  represents  the  customer's  first 
mailing  at  the  carrier  route  First-Class, 
Presorted  First-Class,  nonpresoried  ZIP 
-I-  4.  ZIP  -1-  4  Presort,  or  ZIP  -i-  4 
Barcoded  rate,  and  the  improper  presort 
or  preparation  resulted  from 
misinformation  or  misunderstanding  of 
the  applicable  presort  or  preparation 
requirements. 

Note. — hkmpre»orted  mailings,  fuH-rate 
mailings,  aod  presorted  mailinga  not  being 
resubmitted  after  correction  of  presort  or 
oUier  preparatim  defidencie*  must  be 
handled  as  provided  by  DMM  14434  if  they 
are  improperly  prepared  or  bear  tlie  incorrect 
date  in  the  meter  or  mailer's  precancel 
postmark. 

374223    Record  of  Waiver.    IfUie 
postmaster  accepts  tiie  mailing  under 
the  provisions  of  374.222.  a  record  of  the 
waiver  must  be  maintained  for  180  days 
bom  its  occurrence.  Futiire  mailings 
(within  the  180-day  period]  submitted 
with  an  incorrect  date  in  the  meter  or 
mailer's  precancel  postmark  cannot  be 
accepted,  and  are  subject  to  the 
provisions  of  144.542. 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  if  the  proposal  is 
adopted. 
TtBJ.  Eggliwton, 

Assistant  General  Counsel,  Legislatire 
Division. 

[FR  Doc.  09-14162  Filed  6-14-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Sarvice 

42  CFR  Pert  64a 

RIN  090S-AC02 

National  Inslitula  of  Environmental 
Health  Scienoes  Hazardous  Waste 
Worlcer  Training 

agency:  National  Institutes  of  HealUi, 
Public  Health  Service.  HHS. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
establish  a  new  Part  64a  in  Tide  42 
entitled:  National  Institute  of 
Environmental  Health  Sciences 
Hazardous  Waste  Worker  Training. 
Section  126(g)  of  the  Superfund 
Amendments  and  Reauthorixatitm  Act 
of  1986,  Pub.  L  99-499.  42  U.S.C.  98803, 
authorizes  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
to  administer  these  newly  created 
training  grants. 

DATES:  Comments  must  be  received  by 

August  14, 1989. 


;  Comments  should  be 
addressed  to  Mr.  John  Migliore,  NIH 
Regulations  Officer,  National  Institutes 
of  Healdi.  Building  31.  Room  3B11,  9000 
Rockville  Pike,  Bethesda,  Maryiand 
20892. 

FOR  FURTHER  INFORMATWN  COWTACTt 

Mr.  )ohn  Migliore  at  the  address  above, 
or  telephone  (301)  496-4606. 

SUPRLEMBITARY  INFORMATION:  Pub.  L 
99-499.  section  128(g),  enacted  on 
October  17, 1988,  audiorizes  a  program 
of  grants  for  the  training  and  education 
of  workers  who  are  or  are  likely  to  be 
engaged  in  activities  related  to 
hazardous  waste  removal  or 
containment  or  emergency  response. 
The  program  is  to  be  administered  by 
the  National  Institute  of  Environmental 
Healdi  Sciences.  The  intent  of  tiie 
Department  of  Health  and  Human 
Services  to  promulgate  regulations  to 
implement  this  new  authority  is 
announced  in  the  latest  HHS  Regulatory 
Agenda,  imder  the  section  for  the 
National  Institutes  of  Health.  Public 
Health  Service. 

Section  126(g)(3)  of  Pub.  L  99-499 
states  that  grants  shall  be  awarded  to 
nonprofit  organizations  which 
demonstrate  experience  in  hnplementing 
and  operating  worker  health  and  safety 
training  and  education  programs  and 
deiitKinstrate  the  ability  to  reach  and 
involve  in  training  programs  target 
populations  of  workers  who  are  or  are 
likely  to  be  engaged  in  hazardous  waste 
removal  or  containment  or  emergency 
response  operations.  In  the  Fadval 
Register  of  December  19, 1936  (51  FR 
45558]  a  full  description  of  the  program 
was  given  and  the  public  was  invited  to 
an  open  meeting  on  this  program  on 
January  12, 1987. 

The  purpose  of  this  notice  is  to  invite 
public  comment  on  the  regulations 
which  will  be  used  to  implement  the 
authorization  contained  in  section  12G(g) 
of  Pub.  L  99-499.  Up  to  $10  million  per 
year  for  fiscal  years  1987-1991  haa  been 
authorized  to  be  appropriate  to  support 
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this  grant  program.  These  dollar 
amounts  are  budget  ceilings  and  actual 
amounts  will  be  appropriated  each  year 
consistent  with  the  Federal  budget 
process. 

The  following  information  is  provided 
for  the  information  of  the  public: 

1.  These  proposed  regulations  would 
govern  the  award  and  administration  of 
grants  under  section  128(g)  of  Pub.  L  99- 
499.  The  economic  impact  of  this 
program  is  expected  to  be  minor.  For 
this  reason,  the  Secretary  had 
determined  that  this  rule  is  not  a  "major 
rule  under  Executive  Order  12291.  and  a 
regulatory  impact  analysis  is  not 
required.  Further,  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  therefore  do  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980. 

2.  Catalog  of  Federal  Domestic 
Assistance  program  number  affected  by 
this  proposed  mle  is:  13.142 

3.  Section  64a.4  of  these  proposed 
rules  contains  information  collection 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1960  [44  U.S.C.  3504(h)],  we  have 
submitted  a  copy  of  these  proposed 
rules  to  the  Office  of  Management  and 
Budget  for  its  review  of  these 
information  collection  requirements. 
Organizations  and  individuals  desiring 
to  submit  conmients  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  New  Executive  Office  Building 
(Room  3206).  Washington,  DC  20503, 
Attn:  Desk  Officer  for  HHS. 

4.  These  proposed  regulations  do  not 
require  either  a  Federalism  or  Family 
Impact  analysis.  There  is  no  effect  on 
states  or  on  the  role  and  responsibilities 
of  the  family,  as  defined  in  Executive 
Order  12?91  on  Federalism  and 
Executive  Order  12606  on  the  Family, 
because  the  NPRM  merely  describes  the 
Secretary's  authority  to  issue  grants 
under  this  program. 

List  of  Subjects  in  42  CFR  Part  64a 

Education  study  programs.  Grant 
programs— education.  Grant  programs — 
health.  Manpower  training  programs. 

Dated:  March  3, 1988. 
Robert  B.  Windom. 
Assistant  Secretary  for  Health. 

Approved  May  5. 1989. 
Louis  W.  Sunivan. 
Secretary. 

Accordingly,  it  is  proposed  to  amend 
Tide  42  of  the  Code  of  Federal 


Regulations  to  revise  Part  64a  to  read  as 
follows: 

PART  ftta-NATIONAL  INSTITUTE  OF 
EffVmONMENTAL  HEALTH  SCIENCES 
HAZARDOUS  WASTE  WORKER  TRAINING 

Sec 

648.1    To  what  projects  do  these  regulations 

apply? 
04a.2    Definitions. 

6«a.3    Who  is  eligible  to  apply  for  a  grant? 
64a.4    Project  requirements. 
64a  J    How  will  applications  be  evaluated? 
64a.6    How  long  does  grant  support  last? 
64a.7    For  what  purposes  may  grant  funds  be 

spent? 
64a  J    What  additional  Department 

regulations  apply  to  grantees? 
64a.9    Additional  conditions. ' 

Authority:  42  U.S.C  96608. 

S64a1    TowtMrtproiectsdotheee 
reQHMioM  applyT 

(a)  These  regulations  implement  the 
program  of  grants  for  the  training  and 
education  of  workers  who  are  or  are 
likely  to  be  engaged  in  activities  related 
to  hazardous  waste  removal,  or 
containment  or  emergency  response 
that  is  authorized  by  section  126(g)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

(b)  Grants  are  available  for  curriculum 
and  training  materials  development, 
technical  support  of  training,  direct 
student  training,  training  program 
evaluation  and  related  activities.  Target 
populations  for  this  training  are  woriiers 
and  supervisors  who  are  or  are  likely  to 
be  engaged  in: 

(1)  Waste  handling  and  processing  at 
active  and  inactive  hazardous  substance 
treatment,  storage,  and  disposal 
facilities; 

(2)  Clean  up,  removal,  containment  or 
remedial  actions  at  waste  sites; 

(3)  Hazardous  substance  emergency 
response; 

(4)  Hazardous  substance  disposal  site 
risk  assessment  and  investigation,  clean 
up,  or  remedial  actions;  and 

(5)  Transportation  of  hazardous 
wastes.  Target  populations  may  also  be 
regulated  under  standards  promulgated 
by  the  Secretary  of  Labor  under  section 
126  of  the  Act. 

(c)  Two  types  of  grants  are  available: 
program  grants  covering  the  full  range  of 
activities,  including  program 
development,  direct  worker  training, 
and  program  evaluation;  and  planning 
grants. 

(1)  Planning  grants  are  intended  to 
assist  organizations  which  demonstrate 
potential  for  providing  hazardous 
worker  training  but  need  additional 
developmental  efforts  prior  to  initiation 
of  full  curriculiun  development  and 
training  activities.  A  limited  number  of 
one-year  planning  grants  may  be  funded 


at  a  level  determined  appropriate  by  the 
Director.  After  successful  completion  of 
a  one-year  planning  grant,  a  recipient 
may  apply  for  a  full  program  grant  on  a 
competitive  basis. 

(2)  Full  program  grants  will  be 
awarded  to  organizations  with 
demonstrated  capability  to  provide 
worker  health  and  safety  training  and 
education  and  demonstrated  ability  to 
identify,  describe,  and  access  target 
populations.  Full  program  grantees  must 
be  able  to  immediately  initiate 
curriculum  development  and  worker 
training  activities. 

S64a.2    Deflnltione. 

As  used  in  this  part 

"Act"  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  Pub.  L  99-499. 

"Award"  or  "grant"  means  a  grant 
under  section  128(g)  of  the  Act 

"Director"  means  the  Director,  NIEHS, 
or  any  other  officer  or  employee  of 
NIEHS  to  whom  the  authority  involved 
has  been  delegated. 

"HHS"  means  the  Department  of 
Health  and  Human  Services. 

"NIEHS"  means  the  National  Institute 
of  Enviroiunental  Health  Sciences,  an 
organizational  component  of  the 
National  Institutes  of  Health,  as 
authorized  by  section  401(b)(I)(L)  [42 
U.S.C  281]  and  section  463  [42  U.S.C. 
2851]  of  the  Public  Health  Service  Act 

"NIH"  means  the  National  Institutes 
ofHealUi. 

"Nonprofit"  as  applied  to  any  agency, 
organization,  institution,  or  other  entity 
means  a  corporation  or  association  no 
part  of  the  net  earnings  of  which  inures 
or  may  lawfully  inure  to  the  benefit  of 
any  private  shareholder  or  individual. 

"Stipend"  mefms  a  payment  to  an 
organization  that  is  intended  to  help 
meet  that  organization's  subsistence 
expenses  for  trainees  during  the  training 
period. 

'Training  grant"  means  an  award  of 
funds  to  an  eligible  entity  for  a  project 
authorized  under  #64a.l. 

S64a.3    Whoiseiigibtotoapplyfora 
grant? 

Public  and  private  nonprofit  entities 
providing  worker  health  and  safety 
education  and  training  may  apply  for 
grants  under  these  regulations. 
AppUcants  for  a  grant  may  use  services, 
as  appropriate,  of  other  public  or  private 
organizations  necessary  to  develop, 
administer,  or  evaluate  proposed  worker 
training  programs  so  long  as  the 
majority  of  the  Work  is  done  by  the 
applicant 
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In  addition  to  meeting  the 
requirements  specified  in  the 
application,  the  instructions 
accompanying  it  and  the  regulations 
referred  to  in  Section  64a.8,  each 
applicant  must  meet  the  following 
requirements: 

(a)  Two  or  more  nonprofit 
organizations  may  join  in  a  single 
application  and  share  grant  resources  in 
order  to  maximize  worker  group 
coverage,  enhance  the  effectiveness  of 
training,  and  bring  together  appropriate 
academic  disciplines  and  talents.  Joint 
applications  must  describe  the 
cooperative  arrangements  for  program 
integration  and  effectiveness.  Specific 
expertise,  facilities,  or  services  to  be 
provided  by  each  participating  member 
must  be  identified. 

(b)  Each  applicant  must  detail  the 
nature,  duration,  and  purpose  of  the 
training  for  which  the  application  is 
filed,  llie  proposed  training  program 
must  meet  the  sttmdards  promulgated  by 
the  Secretary  of  Labor  under  section  126 
of  the  Act  and  sugh  additional 
requirements  as  the  Director  may 
prescribe  to  assure  appropriate  health 
and  safety  training. 

(c)  The  applicant  must  provide 
assurance  that  the  applicant  will  not 
discriminate  in  the  selection  of  trainees 
or  instructors  on  the  basis  of 
membership  or  nonmembership  in  a 
imion. 

S64a.5    HowwMappiicaliontbe 
evaluated? 

(a)  The  Director  shall  evaluate 
applications  through  the  officers  and 
employees,  and  experts  and  consultants 
engaged  by  the  Director  for  that 
purpose.  Ilie  Director's  first  level  of 
evaluation  will  be  for  technictd  merit 
and  shall  take  into  account  among  other 
pertinent  factors,  the  significance  of  the 
project  the  qualifications  and 
competency  of  the  project  director  and 
proposed  staff,  the  adequacy  of 
selection  criteria  for  trainees  for  the 
project  the  adequacy  of  the  detailed 
training  plan,  the  adequacy  of  the 
applicant's  resources  available  for  the 
project  the  amount  of  grant  funds 
necessary  for  completion  of  its 
objectives,  and  how  well  the  projects 
meet  training  criteria  in  OSHA's 
Hazardous  Waste  Operations  and 
Emergency  Response  Regulation  (29 
CFR  1910.120).  A  second  level  of  review 
will  be  conducted  for  program 
relevance. 

(b)  Within  the  linuts  of  funds 
available,  the  Director  may  approve 
training  grants  for  award  to  carry  out 
those  projects  which  have  satisfied  the 
requirements  of  these  regulations;  are 


determined  by  the  Director  to  be 
technically  meritorious;  and  in  the 
judgment  of  the  Director  best  promote 
the  purposes  of  the  grant  program 
authorized  by  section  126(g)  of  the  Act 
the  regulations  of  this  part  and  program 
priorities. 

S64a.6    How  long  does  grant  support  last? 

(a)  The  notice  of  grant  award  specifies 
how  long  NIEHS  intends  to  support  the 
project  without  requiring  the  project  to 
recompete  for  funds.  This  period,  called 
the  project  period,  will  usually  be  for  1-5 
years. 

(b)  Generally,  the  grant  will  initially 
be  for  one  year  and  subsequent 
continuation  awards  will  also  be  for  one 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decision  regarding  continuation  awards 
and  the  funding  level  of  such  awards 
will  be  made  after  consideration  of  such 
factors  as  the  grantee's  progress  and 
management  practices  and  the 
availability  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  the  NIEHS  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

i  64a.7    For  what  purpoaes  may  grant 
funds  be  spent? 

Individuals  receiving  training  shall  be 
entiUed  only  to  the  stipends  and 
allowances  included  in  a  budget 
approved  by  the  Director,  taking  into 
account  the  cost  of  living  and  such  other 
factors  as  the  needs  of  the  program  and 
the  availability  of  funds. 

S64a.«   WhataddMonalDapwtmwit 
regulations  apply  to  grantoes? 

Several  other  regulations  and  poUcies 
apply  to  grants  under  this  part  'These 
include,  but  are  not  limited  to: 

42  CFR  Part  5a  Subpart  I>— Public  Health 
Service  grant  appeals  procedures 

45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 

45  CFR  Part  74 — Administration  of  grants 

45  CFR  Part  76 — Del>arment  and  suspension 
from  eligibility  for  financial  assistance 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  federal  assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  RighU  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  under  Part  80  of  this  Title 


45  CFR  Part  84-^ondiscrimination  on  the 
Iwsis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
federal  financial  assistance 

45  CFR  Part  86— Nondiscrimination  on  the 
l>asis  of  sex  in  education  programs  and 
activities  receiving  or  benefitting  from 
federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  Health  and  Human 
Services  programs  and  activities 
receiving  federal  financial  assistance 

45  CFR  Part  92— Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  (Effective  October  1, 
1968). 

S64&6    AddNionslcondHtons. 

The  Director  may  with  respect  to  any 
award  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when  in  his  or  her  judgment  such 
conditions  are  necessary  to  assure  the 
carrying  out  of  the  purposes  of  the 
award,  the  interest  of  the  public  health, 
or  the  conservation  of  funds  awarded. 

[FR  Doc.  89-14170  Fiied  6-14-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  87-563,  RM-6078,  RM- 
6710] 

Radio  Broadcasting  Services; 
Dyersburg,  TN,  and  Jonesboro,  Hoxle. 
Newport,  AR  etaL 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  dociunent  requests 
comments  on  optional  proposals  to 
substitute  either  Channel  244C2  for 
Channel  288A  at  Newport  Arkansas,  or 
Channel  264C2  for  Channel  244A  Heber 
Springs,  Arkansas,  and  the  modification 
of  the  licenses  of  Station  KOKR(FM) 
and  Station  KAWW(FM).  respectively, 
at  the  request  of  Newport  Broadcasting 
Co.  In  order  to  accomplish  the  upgrade 
at  Newport  (Option  I),  channel 
substitutions  are  necessary  at  Heber 
Springs.  Charmel  264A  for  Channel  244A 
and  De  Witt  Arkansas.  Channel  247A 
for  Channel  244A  (currenUy  occupied  by 
Station  KDEW-FM).  The  Heber  Springs 
upgrade  (Option  II)  requires  the 
substitution  of  Channel  244A  for 
Channel  288A  at  Newport.  In  addition. 
the  optional  proposals  can  be 
accomplished  consistent  with  the 
petition  by  !>  Pepper  Pepsi-Cola 
Bottiing  Company  of  Dyersburg,  Inc., 
licensee  of  Station  WASL(FNf),  Channel 


25482 


Federal  Ragtoter  /  Vol.  54.  No.  114  /  Thursday.  June  15.  1969  /  Propoaed  Rules 


261A,  Dyenburg.  Teimessee,  proposing 
the  substitution  of  Channel  281 C2  for 
Channel  261A  at  Dyersburg.  See  52  FR 
49181.  December  30. 1987.  A  first  wide 
coverage  area  FM  service  could  be 
provided  at  Dyersburg  and  either 
Newport  and  Heber  Springs.  Channel 
244C2  at  Newport  requires  a  site 
restriction  of  17.3  kilometers  (10.7  miles) 
southwest  of  the  city.  The  coordinates 
are  35-29-00  and  91-22-30.  Channel 
284C2  at  Heber  Springs  requires  a  site 
restriction  of  8.7  kilometers  (4.2  miles) 
south  of  the  community,  at 
coordinations  35-25-52  and  92-01-54. 
Channel  281 C2  at  Dyersburg  requires  a 
site  restrictipn  of  8  kilometers  (3.7  miles] 
west  of  Dyersburg.  in  addition  to 
channel  substitutions  at  Hoxie. 
Jonesboro  and  Newport  Aricansas. 
OATVS:  Comments  must  be  filed  on  or 
before  August  3. 1989,  and  reply 
comments  on  or  before  August  18. 1989. 
JUMMlfH  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
considtant.  as  follows:  Edward  S. 
O'Neill  Esquire,  Peggy  Kobacker 
Shiffito.  Esquire.  Bryan.  Cave 
McPheeters  and  McRoberts.  Suite  lOOa 
1015  Fifteenth  Stieet  NW.,  Washington, 
DC  20005  (Counsels  for  Dr  Pepper); 
Arthur  H.  Harding.  Esquire.  Fleischman 
and  Walsh.  PC.  1725  N  Street  NW.. 
Washington.  DC  20038  (Counsel  for 
Newport  Broadcasting  Company):  and 
Newport  Broadcasting  Company,  P.O. 
Box  989,  Blytheville,  AR  72315. 
TON  TORTNOI  MTOMIATKM  CONTACT: 
Patricia  RawUngs,  (202)  634-«530. 
SUSm^MINTAflV  WiTOliMATKM:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making.  MM 
Docket  No.  87-563.  adopted  May  22. 
1989,  and  released  June  12, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
SEe  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  Seis  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  document  also  requests 
comments  on  four  additional  optional 
proposals.  The  allotment  of  Channel 
244C2  to  Newport  Arkansas,  as  that 
community's  second  local  FM  service. 
Option  in.  The  substitution  of  Channel 
284C2  for  Channel  244A  at  Heber 
Springs,  Arkansas  and  the  allotment  of 
Channel  244C2  to  Newport  as  a  first 
wide  area  coverage  service  and  a 
second  local  FM  service,  respectively. 
Cation  rv.  The  allotment  of  Channel 
28IC2  to  Heber  Springs,  as  a  second 
local  FM  service  and  the  substitution  of 
Channel  261C2  for  Channel  281A  at 
Dyersburg,  Tennessee,  as  that 
community's  first  wide  coverage  area 
FM  service.  Option  V.  Option  VI  which 
could  permit  substitutions  of  Channel 
261C2  for  Channel  281A  at  Dyersburg, 
Channel  284C2  for  Channel  244A  at 
Heber  Springs  and  Channel  244C2  for 
Channel  288A  at  Newport  and  provide 
each  community  with  a  first  wide 
coverage  area  FM  service. 
Federal  Communications  Commission. 
Kari  A.  Kansinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  8fr-14252  Filed  6-14-88: 8:45  am] 
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47  CFR  Part  73 

[MM  Oociwt  No.  n-132,  mi-470Sl 

Radio  Broadcasting  ServicM; 
WMtawatar.  Wl 

aoency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

•UMMARV:  This  document  requests 
comments  on  a  petition  by  Caribbean 
Broadcasting  Corporation  proposing  the 
allotment  of  Channel  293A  to 
Whitewater,  Wisconsin,  as  that 
conmiunity's  second  local  FM  service. 
The  proposed  channel  allotment 
requires  a  site  restriction  of  7.4 
kilometers  (4.6  miles)  north  of  the  city, 
at  coordinates  44-54-02  and  88-44-01. 
DATIS:  Comments  must  be  filed  on  or 
before  August  3, 1969.  and  reply 
comments  on  or  before  August  18, 1989. 
Aooaess:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Marvin 
Rosenberg,  Esquire,  Frank  R.  Jazzo, 
Esquire,  Fletcher,  Heald  ft  Hildreth.  1225 
Connecticut  Avenue  NW.,  Suite  400, 
Washington.  DC  20036  (Counsels  foi: 
petitioner). 

ran  FURTHER  mroNMATiON  contact: 

Pabicia  RawUngs  (202)  634-6530. 
SUPPLSNCNTARV  INTORMATKHC  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-132,  adopted  May  23, 1989,  and 
released  June  12, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service  (202)  857-3800. 
2100  M  Sti-eet  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division  Mass  Media  Bureau. 
[FR  Doc.  89-14250  Filed  6-14-89;  8:45  am] 
•HxiNO  CODE  n^^^^-m 


47  CFR  Part  73 

[MM  Dodcat  Na  89-125.  RM-6738] 

Radio  Broadcasting  Sarvicas;  Red 
Lodge,  MT 

AQENCV:  Federal  Commuiucations 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Beartooth  Stereo  FM.  proposing  the 
substitution  of  Channel  257C  for 
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Chaimel  258C1  at  Red  Lodge.  Montana, 
and  modification  of  the  Ucense  for 
Station  KAFM  to  specify  Chaimel  257C 
The  coordinates  for  Channel  257C  are 
45-11-36  and  109-19-53. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1989,  and  reply 
comments  on  or  before  August  18. 1989. 

ADDRESS:  Federal  Conununications 
Commission,  Washington,  E)C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  CR.  Crisler.  Beartooth  Stereo 
FM,  Box  664.  Fayetteville,  Arkansas 

72702. 

FOR  FURTHER  INTORMATION  CONTACR 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-125,  adopted  May  22, 1989,  and 
released  June  12, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Sti-eet,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotinents. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 

Kail  Kensinger. 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

-{FR  Doc.  89-14251  Filed  6-14-89;  8:45  am] 
SHXINO  CODE  SriT-OI-M 


47  CFR  Part  73 

[MM  Dodtet  Na  SS-iaS,  RM-6655I 

Radio  Broadcasting  Sarvicas;  Martin, 
TX 

AQiNCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  KRZI,  Ina, 
Ucensee  of  Station  KRXX(FM],  Channel 
225A  Marlin,  Texas,  proposing  the 
substitution  of  Channel  225C2  for 
Channel  225A  at  Marlin  and 
modification  of  the  station's  license  to 
specify  operation  on  the  higher  class  co- 
channel.  A  site  restriction  of  26.8 
kilometers  (16.7  miles]  west  of  the  dty  is 
required,  at  coordinates  31-22-48  and 
97-09-42. 

DATES:  Comments  must  be  filed  on  or 
before  August  1989,  and  reply 
comments  on  or  before  August  18, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Laura  B. 
Humphries,  Esqure,  Leventhal,  Senter  & 
Lerman,  Suite  60a  2000  K  Sti-eet  NW., 
Washington,  DC  20006-1809  (Counsel  for 
petitioner);  and  Mr.  Van  D.  Gk>odall, 
KRZL  Inc.,  1018  N.  Valley  Mills  Dr.. 
Waco.  TX  78710  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-128,  adopted  May  22, 1989,  and 
released  June  12, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Sti^et  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Sti-eet  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  to  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

> 


For  information  regarding  proper 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  In  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Conununications  Commission. 

Kari  A.  Kaoiinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  89-19253  Filed  6-14-89;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  M-126,  RM  6689] 

Radio  Broadcasting  Sarvicas;  Mramar 
Beach,  PL 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


f:  This  document  requests 
comments  on  a  petition  by  Carol  Renee 
Carter  ("petitioner")  seeking  the 
allotment  of  Channel  292A  to  Miramar 
Beach,  Florida,  as  its  first  local  FM 
service.  However,  the  petitioner  is 
requested  to  provide  additional 
information  in  an  effort  to  establish  that 
Miramar  Beach  is  a  bona  fide 
"community"  for  allotment  purposes. 
The  coordinates  for  the  allotment  are 
Nortii  Latihide  30-22-30  and  West 
Longitude  86-20-00. 

DATES:  Comments  must  be  filed  on  or 
before  August  3, 1989,  and  reply 
comments  on  or  before  August  18, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  David  A.  Gross, 
Sutherland,  Asbill  ft  Brennan  1275 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004-2404  (Attorney 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  ].  Walls,  Mass  Media  Bureau 

(202)634-6530 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-126  adopted  May  22, 1989.  and 
released  June  12, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
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2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  conunents,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  71 

Radio  broadcasting. 
Federal  Communicationa  Commission 
Karl  A.  Kenaiiiser, 

Chief.  Allocatima  Branch,  Policy  and  Rulen 
Division.  Mau  Media  Bureau. 
[FR  Doc  80-14255  Filed  6-14-80;  8:45  am] 
aiujNa  coot  STis-et-ai 


47  CFR  Pwt  73 

[MM  Docket  Na  89-127;  RM-4873] 

Radio  Broadcasting  SstvIcm;  HRo.  HI 

Aomcv:  Federal  Communications 

Commission. 

ACTKHC  Proposed  rule. 

SUMMART.  This  dociunent  requests 
conunents  on  a  petition  by  Phillip  Lee 
Brewer  C^titioner")  seeking  the 
substitution  of  Channel  250C1  for 
Channel  250C2  at  Hilo,  Hawaii,  and  the 
modification  of  its  Ucense  for  Station 
KKBG-FM  to  specify  the  hi^er  powered 
channel.  Channel  22six:i  can  be  allotted 
to  Hilo  hi  compliance  with  the 
Commisison's  nmnlwiiim  distance 
separation  requirements  and  can  be 
used  at  Station  KKBG-FM*s  present 
ti-ansmitter  site.  The  coordinates  for  this 
allotinent  are  North  Latitude  19-44-11 
and  West  Longitude  156-01-48.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  250C1  at  Hilo  or  require  the 
petitioner  to  demonstrate  the 
avaUability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATU:  Comments  must  be  filed  on  or 
before  August  3. 1969.  and  reply 
conunents  on  or  before  August  18. 1989. 
AOOMM:  Federal  Commimications 
Commission,  WasUngton,  D.C.  20554.  In 
addition  to  fillhig  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  on  their  counsel  or 


consultant  as  follows:  Roger  J.  Metzler, 
McQuaid,  Bedford,  Brayton,  Clausen 
and  Metzler,  650  California  Street  Suite 
800,  San  Francisco,  California  94106 
(Attorney  for  petitioner). 
FOR  FUKTNIR  WTOmiATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau 
(202)634-6530. 

au^fmwNTAiiY  mromiATiON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-127,  adopted  May  22. 1980.  and 
released  June  12. 1969.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  cuid  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW^  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piut:hased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission, 
Karl  A.  Kwwsimar, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Madia  Bureau. 
[FR  Do&  80-14254  Filed  8-14-80;  8:45  am] 
BtUSm  coot  S71S-S1-II 


DEPARTMENT  OF  TRANSPORTATION 

.  Ftdaral  Highway  Administration 

49  CFR  Parts  350  and  390 

[FHWA  Docket  No.  MC-M-8] 

RiN2125-AC27 

Fsdsral  Motor  Carrisr  Safsty 
Rsgulations;  Qsnsral;  Commsrclai 
Motor  Vohids  Dsflnitlon 

AOmcv:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Extension  of  conunent  period. 


SUMMAirr:  The  FHWA  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  which  was  pubUshed  in  the 
Federal  Register  on  February  17, 1989 
(54  FR  7224).  Through  this  ANPRM.  the 
FHWA  requested  comments  from  all 
interested  parties  regarding  the  issue  of 
the  gross  vehicle  weight  rating  (GVWR) 
criterion  used  to  define  a  "commerical 
motor  vehicle"  subject  to  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  comment  period  is 
scheduled  to  close  on  June  19, 1989.  The 
FHWA  has  received  requests  from  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA),  the 
American  Trucldng  Associations  (ATA), 
and  the  National  ^vate  Truck  Council 
(NPTC)  for  an  extension  of  the  comment 
period.  These  organizations  requested 
the  extension  to  allow  them  more  time 
to  fully  respond  to  the  docket  and  to 
have  the  issues  raised  in  the  ANPRM 
discussed  and  voted  on  at  their 
respective  national  meetings.  Because  of 
the  significance  of  this  ANPRM.  the 
FHWA  is  granting  this  request  for  an 
extension. 

DATK  Comments  must  be  received  on  or 
before  November  3, 1989. 

AOomst:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-69- 
5,  Room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  bom 
8:30  a.m.  to  3:30  p.nL  ET,  Monday 
through  Friday,  except  legal  hohdays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHn  INFOflMATKM  CONTACT: 

Mr.  Thomas  P.  Kozlowski,  Office  of 
Motor  Carrier  Standards.  (202)  366-2981. 
or  Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)  366-1350.  Federal 
Highway  Adminisfraion.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p  jn..  ET,  Monday 
through  Friday,  except  legal  hoUdays. 

SUPPLEMENTARY  INFORMATION:  The 
FMCSRs  (49  CFR  Parts  390-399) 
generally  apply  to  the  operation  of 
commercial  motor  vehicles  in  interstate 
commerce.  53  FR  18042, 18052  (49  CFR 
390.3).  Commercial  motor  vehicles  are 
defined  to  mean  any  self-propelled  or 
towed  vehicle  used  on  pubUc  highways 
in  interstate  commerce  to  transport 
passengers  or  property  when:  (a)  The 
vehicle  has  a  gross  vehicle  weight  rating 
or  gross  combination  wieght  rating  of 
10,001  or  more  pounds;  or  (b)  the  vehicle 
is  designed  to  fransport  more  than  15 


^-v^fff^#:^/^V4fi;f;^ig^| 
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passengers,  including  the  driver,  or  (c) 
the  vehicle  is  used  in  the  transportation 
of  hazardous  materials  in  a  quantity 
requiring  placarding  under  regulations 
issued  by  the  Secretary  under  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  App.  1801-1813).  53  FR  at 
18053  (49  CFR  390.5).  On  February  27, 
1989,  the  FHWA  pubUshed  an  ANPRM 
asking  for  comment  on  the  issue  of 
whether  the  GVWR  criterion  of  the 
CMV  definition  should  be  changed  from 
10,000  lbs.  to  28,000  lbs.  54  FR  7224.  On 
April  3, 1989,  tiie  FHWA,  at  the  request 
of  the  Maryland  Department  of 
Transportation,  extended  the  comment 
period  on  the  ANPRM  to  June  19, 1969. 
54  FR  13391. 

The  FHWA  has  received  a  request 
from  the  AAMVA  for  a  further 
extension  of  the  comment  period.  The 
AAMVA  has  advised  the  FHWA  that 
the  issue  of  CMV  size  subject  to  Federal 
and/or  State  safety  regulations  has 
generated  considerable  debate  within 
the  law  enforcement  community 


The  AAMVA  Police  Traffic  Services 
Subcommittee  on  Commercial  Vehicle 
Enforcement  has  developed  a  draft 
recommendation  requesting  that  the  U.S. 
Department  of  Transportation  review 
die  FMCSRs  weight  tiueshold  with  die 
aim  of  increasing  that  threshold  to 
26,001  pounds.  11118  recommendation 
will  be  presented  to  both  the  Regional 
and  International  Conferences  of  the 
AAMVA.  In  order  to  allow  die  AAMVA 
time  to  summarize  and  forward 
comments  from  these  meetings,  the 
FHWA  is  granting  the  AAMVA's 
request  for  an  extension. 

The  FHWA  also  received  separate 
requests  from  the  ATA  and  the  NPTC 
for  extension  of  the  comment  period  to 
November  3  and  August  21.  Both 
organizations  dted  similar  reasons  for 
their  respective  requests  as  stated  by 
die  AAMVA.  As  noted  by  both 
organizations,  the  issues  raised  in  the 
ANPRM  are  significant  and  will  have 
far-reaching  impacts  on  the  safety  of  all 
truck  operations  and  the  general  pubUc. 


They  would  like  to  address  these  issues 
at  their  respective  national  meetings. 
The  ATA  annual  meeting  is  scheduled 
for  October  30, 1989,  and  die  NPTC 
Board  of  Directors  v«ll  be  meeting  in 
late  July.  The  conunent  period  is 
therefore  exended  through  November  3, 
1969. 

Autliority:  49  U.S.C  App.  2505  and  3102;  49 
CFR  1.48. 

List  of  Subjects  hi  49  CFR  Parts  350  and 
390 

Grant  Programs — transportation. 
Highway  safety,  Highways  and  Roads, 
Motor  Carriers,  Motor  Vehicle  Safety. 

(Catalog  of  Federal  Domestic  Assiitance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on:  June  0, 1900. 
R.O.  Morgan, 
Executive  Director 
[FR  Doc.  80-14270  Filed  8-14-89:  8:45  am] 
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Ttirt  sMtion  of  th«  FEDGRAL  REGISTER 
contains  documcntt  othar  than  rulaa  or 
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autfiortty,  flHng  of  patitiona  and 
appHcationa  and  agancy  statan)ants  of 
organization  and  functiona  ara  axamplaa 
of  documants  appaartng  In  thia  aactioa 


DEPARTMENT  OF  AGRICULTURE 

FoniM  Under  R«vltw  by  Offic*  of 
ManagaNnMnt  and  Budgat 

June  9. 1969. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
pubUshed.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
lAformation  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  2025a  (202)  447- 
2118. 

Extenaioo 
•  Animal  and  Plant  Health  Inspection 

Service. 

7  CFR  322  Honeybees  and  Honeybee 
Semen 

None 

On  Occasion 

Farms;  Businesses  or  other  for-profit; 
Federal  agencies  or  employees;  Non- 
profit institutions;  SmaU  businesses  or 
organizations;  40  responses;  5  hours; 
not  applicable  under  3504(h) 

PhiUip  Lima  (301)  438-8677 


•  Animal  and  Plant  Health  Inspection 

Service. 

7  CFR  319.76  Exotic  Bee  Diseases  and 
F^sites 

None 

On  occasion 

Farms;  Businesses  or  other  for-profit; 
Federal  agencies  or  employees;  Non- 
profit institutions;  SmaU  businesses  or 
organizations;  210  responses:  21  hours; 
not  applicable  under  3504(h] 

Phillip  Lima  (301)  436-8677 

Donald  B.  Hukhar, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc  80-14207  Filed  0-14-49;  8:45  am) 

MUNM  COM  l4ia-01-« 


FoTMtSorvlM 

Mondodno  National  FoTMt,  Colusa 
County,  CA;  Intant  To  Prapara  an 
Envtronmantal  Impact  Statamant 

The  Department  of  Agriculture.  Forest 
Service  vvlll  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
implement  commercial  timber  sales 
within  the  South  Fork  Stony  Creek 
watershed  area  on  the  Stonyford  Ranger 
Disdrict;  this  EIS  will  encompass  a 
portion  of  the  Snow  Mountain  (#B5144) 
released-roadless  area. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
no  road  construction  or  timber  harvest. 
Other  alternatives  will  consider 
implementing  intensive  timber 
management  activities  (including 
harvest  of  timber  and  road  construction) 
to  low  intensity  timber  management 
(minimal  harvest  with  no  road 
construction). 

Federal  and  State,  and  local  agencies; 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues  of 
those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 


habitat  if  any  such  species  are  found  to 
exist  in  the  watershed. 

The  Forest  Supervisor  will  hold  a 
public  meeting  at  the  Willows  City  Hall 
(Council  Chambers),  201  N.  Lassen  St., 
Willows,  California,  at  7KX)  p.m..  on  July 
17, 1989. 

Daniel  K.  Chisholm.  Forest  Supervisor. 
Mendocino  National  Forest  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January  1. 1990.  The 
final  environmental  impact  statement  is 
scheduled  for  completion  by  March  1. 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  James  Giachino,  District  Ranger, 
Stonyford  Ranger  District  Mendocino 
National  Forest  Stonyford,  California, 
95979,  by  August  20, 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Janice  Gauthier, 
Planning  Forester,  Stonyford  Ranger 
District  Mendocino  National  Forest 
Stonyford,  California,  95979,  phone  916- 
963-312a 

Date:  June  8, 1969 
Daniel  K.  CUshofan. 
Forest  Supervisor, 

[FR  Doc.  89-14279  Filed  d-14-89;  8:45  am] 
BNxma  cooc  Mio-ii-ai 


Willow  Mountain  TImbar  Salaa  and 
Roada,  Rio  Qranda  National  Forest, 
Conaioa  County,  CO 

aoency:  Forest  Service,  USDA. 

ACnON:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 

summary:  The  Departinent  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  for  a 
proposal  to  implement  a  number  of 
timber  sales,  range  and  wildlife  habitat 
improvement  projects,  water  yield 
increase  projects,  and  road  building 
activities  in  the  Willow  Mountain  area 
of  the  Conejos  Peak  Ranger  District  Rio 
Grande  National  Forest 

DATl:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  1, 1989. 

ADDRESSES:  Send  written  comments  to 
James  B.  Webb,  Forest  Supervisor,  Rio 
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Grande  National  Forest  1803  W.  Hwy. 
160,  Monte  Vista,  Colorado  81144. 
FOR  FURTHER  MPORMATION  CONTACT. 

Robert  L  Mitchell,  Conejos  Peak  District 
Ranger,  21461  State  Highway  285,  La 
lara,  Colorado  81140  (719)  274-5193). 
SUPPLEMENTARY  INFORMATION:  This 
environmental  impact  statement  is  being 
written  because  the  proposed  timber 
harvest  and  road  building  projects  are 
expected  to  have  long-term  effects  on 
the  character  of  the  area.  In  addition, 
the  recreation  opportunities  will  shift 
from  a  more  roadless,  semi-primitive 
form  to  more  roaded  natural 
opportunities. 

The  Rio  Grande  National  Forest  Land 
and  Resource  Management  IMan  (Forest 
Plan)  was  approved  on  January  4, 1985. 
The  Forest  Plan  identified  the  Willow 
Mountain  area  as  one  scheduled  to  have 
timber  and  road  building  activities  by 
1991. 

The  implementation  of  the  intent  of 
the  Forest  Plan  in  the  Willow  Mountain 
area  relates  to  issues  identified  during 
the  scoping  process  of  the 
environmental  analysis  for  the  Forest 
Plan.  Questions  were  raised  regarding 
how  the  Forest  can  best  support  local 
dependent  industries,  and  how  should 
the  Forest  respond  to  the  increased 
demand  for  water.  Another  issue  related 
to  the  Forest  and  it's  ability  to  provide 
for  primitive  and  semi-primitive 
recreation  opportunities  in  the  future. 
These  issues  were  addressed  in 
Chapters  III  and  IV  of  the  final 
environmental  impact  statement 

The  Willow  Mountain  area  is  located 
in  the  south  part  of  the  Rio  Grande 
National  Forest- West  Part,  just  west  of 
La  Jara.  Colorado.  The  area  comprises 
about  56,000  acres  of  forest  and 
rangeland  that  is  relatively 
undeveloped.  The  Willow  Mountain 
area  was  considered  for  inclusion  into 
the  Wilderness  System  during  the 
Roadless  Area  Review  (RARE  II)  study 
of  the  1970's.  It  was  not  included,  and 
that  decision  was  not  appealed. 

A  range  of  alternatives  will  be 
presented  and  analyzed  for 
environmetnal  impacts.  One  of  these 
will  be  the  no  action  alternative, 
whereby  no  new  management  initiatives 
will  be  started  in  the  area.  Alternatives 
will  include  a  variety  of  project 
combinations.  Projects  include  timber 
sales  for  fiber  production  and 
utilization,  wildlife  habitat 
improvements,  projects  for  water  yield 
increases  through  vegetation  treatments, 
and  road  building  activities. 

Federal,  State,  local  agencies, 
concerned  citizens,  and  other  interested 
publics  will  be  invited  to  share  their 
issues  and  concerns  regarding  the 


Willow  Mountain  projects.  This  scoping 
process  will  include: 

1.  Identification  of  potential  issues 
through  public  meetings,  media,  citizens 
participation  groups,  newsletters,  open 
houses,  and  personal  contacts. 

2.  Identification  of  issues  to  be  dealt 
with  in  depth. 

3.  Elimination  of  insignificant  issues. 

4.  Determination  of  potential 
cooperating  agencies. 

llie  analysis  is  expected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  September  1, 1989. 
The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  January  1, 1990. 
James  B.  Webb, 
Forest  Supervisor. 
Date:  May  30, 1989. 

Document  Origination  and  Source:  USDA, 
Forest  Service,  R-2,  Rio  Grande  National 
Forest ).  Rawinski,  »-7-89, 719-852-5941. 
[FR  Doc.  89-14258  Filed  6^15-69;  6:45  am] 
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Northern  Region;  Exemption  of 
Salvage  Timber  Sale  Protect  From 


agency:  Forest  Service.  USDA. 
action:  Notification  thrt  a  salvage 
timber  sale  project  is  exempted  from 
appeals  under  provisions  of  36  CFR  Part 
217. 


SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Cooke  City 
Salvage  Timber  Sale  in  the  area  of  the 
Storm  Creek  Rre  on  the  Gallatin 
National  Forest  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  217.4(a)(ll)  as 
published  January  23, 1989.  at  Vol.  54, 
No.  13,  pages  3342-3370. 

EFFEcnvE  DATE:  Effective  on  issuance  of 
the  Decision  Notice  for  the  Cooke  City 
Salvage  Timber  Sale. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  S.  Gibson,  Forest  Supervisor, 
Gallatin  National  Forest  P.O.  Box  13a 
Bozeman.  MT  59715. 

Background 

In  1988,  tiie  Storm  Creek  fire  burned 
over  46,000  acres  of  the  Gallatin 
National  Forest  Most  of  the  bum  was 
within  the  Absaroka-Beartooth 
Wilderness,  but  about  5000  acres  was 
outside  the  wilderness.  direcUy 
surrounding  the  communities  of  Cooke 
City  and  Silver  Gate,  Montana. 
Approximately  2500  acres  of  this  is 
suitable  for  timber  production.  In 
September  and  October  1988.  an 
interdisciplinary  team  surveyed  much  of 


the  burned  area  to  assess  the  damage  to 
the  resources  that  had  occurred.  Bum 
damage  included  damage  to  vegetation, 
soils,  and  water  resources  plus  damage 
to  habitat  essential  to  the  endangered 
grizzly  bears  and  habitat  for  other  major 
species  of  %vildlife. 

In  October  of  1988.  the  rehabilitation 
team  treated  the  most  severely  bumed 
areas  on  steep  slop>e8  by  placing  log 
erosion  barriers  and  seeding  with 
grasses.  Other  areas  were  only  seeded 
with  grass. 

A  Forest  interdisciplinary  team 
identified  the  need  to  salvage  the  timber 
which  was  burned  in  as  short  a  time  as 
possible  so  the  logs  would  remain 
merchantable.  Merchantable  timber  in 
the  area  averages  12"  in  diameter  at 
breast  height  with  relatively  littie  defect 
Rapid  drying  of  fire-killed  trees  is 
resulting  in  cracking  or  "checking", 
especially  of  the  smaller  diameter  trees, 
which  will  quickly  reduce  their 
utilization  as  sawlogs. 

It  is  also  desirable  to  complete  the 
logging  before  the  seedlings  which  will 
regenerate  naturally  are  large  enough  to 
be  damaged.  Diuing  this  first  season 
following  the  fire,  there  will  be  very 
littie  germination  of  seed.  In  some  areas, 
the  scarification  of  the  soils  by  the 
logging  operations  and  the  site 
preparation  will  facilitate  the  natural 
regeneration  of  the  bumed  stands  and 
establish  new  stands  more  quickly. 


—     Planned  Actions 


Eariy  in  1989  the  Gallatin  National 
Forest  Supervisor  proposed  the  salvage 
harvest  of  the  bumed  timber  outside 
wilderness.  The  environmental  analysis 
of  this  action  was  begun  in  mid-January. 
The  interdisciplinary  team  assigned  to 
the  analysis  began  with  an  initial 
scoping  session  on  January  20, 1989. 
After  public  meetings,  press  releases, 
and  contacts  with  individuals  and  State 
and  Federal  agencies,  four  major  issues 
were  identified.  These  were: 

1.  Whether  to  harvest  in  roadless 
areas. 

2.  Whether  to  construct  logging  roads 
and  use  logging  equipment  on  steep, 
wet,  or  rocky  sites  of  low  productivity. 

3.  Whether  removing  the  dead  timber 
would  reduce  grizzly  bear  habitat 
security  and  increase  the  risk  of  grizzly/ 
human  confrontations. 

4.  Whether  removing  the  dead  timber 
would  reduce  moose  habitat  security. 

The  interdisciplinary  team  developed 
four  altematives  to  anal>'ze.  including 
the  No  Action  Alternative.  The  effects  of 
these  altematives  are  disclosed  in  an 
Enviroimiental  Assessment  which  was 
prepared  for  the  proposal.  The  Proposed 
Action  (Alternative  C)  would  harvest 
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about  1300  acres  of  burned  land  and 
produce  about  12  MMBF  of  timber. 
Approximately  5  miles  of  temporary 
logging  roads  would  be  constructed  ind 
obliterated  after  harvest.  Roadless  areas 
would  not  be  entered  and  security  area 
adjacent  to  the  harvest  areas  would  be 
left  to  provide  for  grizzly  bear  security 
during  the  harvest.  Steep  and  wet  and 
rocky  lands  would  be  avoided  in  this 
alternative.  Analysis  shows  that  this 
alternative  is  the  most  cost  effective  for 
meeting  the  objectives  of  salvage. 

The  U.S.  Fish  and  Wildlife  Service 
was  consulted  about  the  effects  of  this 
proposal  on  the  grizzly  bear.  They 
concurred  with  the  biological  evaluation 
done  by  the  Forest  that  the  project 
would  have  "no  effect"  on  the  bear. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  and  minimize  the 
amount  of  salvage  volume  lost  To 
expedite  this  sale  project  and  the 
accompanying  work,  and  to  prevent 
delays  by  appeals,  the  process 
according  to  96  CFR  Part  217  is  being 
followed.  Under  this  Regulation  the 
following  is  exenqit  from  appeal: 

Decisions  related  to  rehabiliutlon  of 
National  Forest  System  lands  end  recovery  of 
forest  resources  resulting  from  natural 
dJMSters  or  other  natural  phenomena  such  as 
wildflrea  *  *  *  when  the  Regional  Forester 
*  *  *  determines  and  gives  notice  in  the 
Federal  R«Bister  that  good  causa  exisU  to 
exempt  such  decisions  from  review  under  tliis 
part 

Upon  publication  of  this  notice.  Tlie 
Decision  Notice  for  the  Cooke  City 
Timber  Salvage  Sale  project  will  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFR  Part  217. 

Date:  June  7. 1989. 
ChfistaplMrD.iUsbnMH. 
Deputy  Regional  Forester,  Northern  Region. 
[FR  Doc  80-14153  Filed  ft-14-88;  8:45  am] 
BMjjNa  cooa  »4io-ii-«i 


Pacfcar*  and  Stockyards 


Amandmant  to  Carttneation  of  Cantral 
FMng  Syatam  of  Miaaiaaippi 

The  Statewide  central  filing  system  of 
Mississippi  has  been  previously 
certified,  pursuant  to  Section  1324  of  the 
Food  Security  Act  of  1965.  on  the  basis 
of  information  submitted  by  Dick 
Molpus,  Secretary  of  State,  for  specified 
farm  products  produced  in  that  State  (51 
FR  33647,  September  22. 1986). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Dick  Molpus.  Secretary  of  State,  for  all 
farm  products  produced  in  that  State. 


This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Section  1324(c)(2).  Pub.  L  99- 
198, 08  Stat  1535. 7  U.aC  1631(c)(2):  7  CFR 
2.17(e)(3),  2.Se(aK3).  51  FR  22795. 

Dated  June  9, 1988. 
CahriBW.WatUiM. 
Acting  Administrator,  Packers  and 
Stockyards  Administration. 
[FR  Doc  89-14260  Filed  d-14-89;  8:45  am] 
■LLNM  COM  S41*«0-H 

Son  Cofiaarvation  Oawica 

Camp  Palmar  Critical  Araa  Traatmant 
RC«D  Maaaura,  OMo;  Flndbig  of  No 
siQnincani  impaci 

aoincy:  Soil  Conservation  Service, 
Department  of  Agriculture. 
action:  Notice  of  Finding  of  No 
Significant  Impact 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  I960;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  SoU 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conaervation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  enviroimiental  impact 
statement  is  not  being  prepared  for  the 
Camp  Palmer  Critical  Area  Treatment 
RC&D  Measure.  Fulton  County,  Ohio. 
ran  PURTMiii  iNPOwiiATiow  contact: 
Joseph  C  Branco,  State  Conservationist. 
Soil  Conservation  Service,  Federal 
Building.  200  North  High  Street  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)469-6062. 

SUPPUIMMTAIIV  mpormation:  The 
environmental  assessment  of  this 
federally  assisted  action  indicatea  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
findings,  Joseph  C  Branco,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

This  measure  concerns  a  plan  for 
critical  area  treatment  along  500  feet  of 
a  step  streambank  escarpment  that  is 
eroding  and  endangering  adjacent 
cabins.  Planned  works  of  improvement 
include  the  placement  of  fill  along  the 
escarpment  moving  the  centerline  of  the 
creek,  and  the  placement  of  rock  riprap 
on  the  streambanks  adjacent  to  the 
escarpment 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  tiie  Environmental 
Protection  Agency  and  to  various 
federal  state,  and  local  agencies  and 


interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  full 
single  copy  requests  at  the  above 
address.  Etasic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C.  Eranco. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  Program — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
state  and  local  officials.) 
Roger  A  Hansao, 
Deputy  State  Conservationist 
June  7, 1966. 

[FR  Doc  89-14273  Piled  6-14-89;  8:45  am] 
coot  S410-1S-«I 


rayallavMa  School  Land  DiainaQa 
RCAD  Maaaura,  OMo;  Finding  of  No 
signmcani  impaci 

AOINCV:  SoU  Conservation  Service, 
Department  of  Agriculture. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


r.  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  SoU 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  SoU  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
FayetteviUe  School  Land  Drainage 
RCftD  Measure,  Brown  County,  Ohio. 
TON  RIRTMEII  mTONMATION  CONTACT: 
Joseph  C.  Branco,  State  Conservationist 
SoU  Conservation  Service,  Federal 
BuUding,  200  North  High  Street  Room 
522.  Columbus.  Ohio  43215.  telephone: 
(614)  460-6962. 

aupniMCNTAiiY  intomnation:  The 
environmental  assessment  of  this 
federaUy  assisted  action  indicates  that 
the  project  wiU  not  cause  significant 
loc^  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
findings.  Joseph  C.  Branco.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

This  measure  concerns  a  plan  for 
drainage  improvement  on  eighteen  acres 
of  land  the  FayetteviUe  School  uses  for 
school  and  community  activities. 
Planned  works  of  improvement  include 
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the  instaUation  of  eighteen  acres  of 
systematical  subsurface  drainage  to 
improve  the  use  of  the  area  for 
activities. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fiU 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C.  Branco. 

No  administrative  action  on 
implementation  of  the  proposal  wiU  be 
taken  untU  30  days  after  the  date  of  this 
pubUcation. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.901 — Resource  Conservation  and 

Development  Program — and  is  subject  to  the 

provisions  of  Executive  Order  12372  which 

requires  intergovernmental  consultation  with 

state  and  local  officials.) 

Roger  A  Hansen, 

Deputy  State  Conservationist 

June  7, 1989. 

[FR  Doc  89-14274  FUed  6-14-69;  8:45  am] 

8HJJNQ  CODE  S41»-1»-M 


Kenton  High  School  Land  Drainage 
RC&D  Meaaura,  Ohio;  Finding  of  No 
Significant  Impact 

agency:  SoU  Conservation  Service, 
Department  of  AgriciUture. 
ACTION:  Notice  of  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2]  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  CouncU  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  tiie  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  SoU  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Kenton  High  School  Land  Drainage 
RC&D  Measure,  Hardin  County,  Ohio. 

FOR  niRTHER  INTORMATION  CONTACT: 

Joseph  C.  Branco,  State  Conservationist 

SoU  Conservation  Service,  Federal 

Building,  200  North  High  Street  Room 

522,  Columbus,  Ohio  43215,  telephone: 

(614)-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  wiU  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
findings,  Joseph  C.  Branco,  State 
Conservationist  has  determined  that  the 


preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

This  measure  concerns  a  plan  for 
drainage  improvement  of  the  land 
aroimd  the  Kenton  High  School.  Planned 
works  of  improvement  include  the 
instaUation  of  a  grassed  waterway  with 
subsurface  drain  to  carry  away  excess 
surface  water. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C  Branco. 

No  administrative  action  on 
implementation  of  the  proposal  wiU  be 
taken  untU  30  days  after  the  date  of  this 
pubUcation. 

flTiis  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.901 — Resource  Conservation  and 

Development  Program — and  is  subject  to  the 

provisions  of  Executive  Order  12372  which 

requires  intergovernmental  consultation  with 

state  and  local  officials.) 

Roger  A  Hansen. 

Deputy  State  Conservationist 

June  7, 1989. 

(FR  Doa  89-14275  Fded  6-14-89;  8:45  am] 

BNJJNG  COOC  M10-1S-M 


Oposaum  Run  Critical  Araa  Treatment 
RC&D  Meaaure,  Ohio,  Hnding  of  No 
Significant  Impact 

AGENCY:  SoU  Conservation  Service. 
Department  of  AgrictUture. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969;  the  CouncU  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  tiie  SoU 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  SoU  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  l)eing  prepared  for  the 
Opossiun  Run  Critical  Area  Treatment 
RC&D  Measure,  Paulding  County,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Branco,  State  Conservationist 

SoU  Conservation  Service,  Federal 

Building.  200  North  High  Sti^et,  Room. 

522,  Columbus,  Ohio  43215,  telephone: 

(614)-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 


federaUy  assisted  action  indicates  that 
the  project  wiU  not  cause  significant 
local  regional  or  national  impact  on  the 
environment  As  a  result  of  these 
findings,  Joseph  C.  Branco,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

Ttiis  measure  concerns  a  plan  for 
critical  area  treatinent  along  Garfield 
Avenue  and  Opossum  Run  Creek.  The 
creek  bank  adjacent  to  Garfield  Avenue 
is  slipping  and  endangers  the  stabUity  of 
Garfield  Avenue.  Planned  works  of 
improvement  include  the  placement  of 
rock  riprap  along  400  feet  of  Opossum 
Run,  estabUshing  a  stable  streambank 
slope  and  berm  adjacent  to  Garfield 
Avenue,  and  establishing  vegetation  on 
the  disturbed  areas. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  niunber  of 
copies  of  the  FONSI  are  avaUable  to  fiU 
single  copy  requesta  at  the  above 
address.  Basic  data  developed  during 
the  enviroimiental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C.  Branco. 

No  administrative  action  on 
implementation  of  the  proposal  wiU  be 
taken  untU  30  days  after  the  date  of  this 
pubUcation. 

(This  acti\ity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.901 — Resource  Conservation  and 

Development  Program— and  is  subject  to  the 

provisions  of  Executive  Order  12372  which 

requires  intergovernmental  consultation  with 

state  and  local  officials.) 

Roger  A  Hansen. 

Deputy  State  Conservationist 

June  7. 1988 

[FR  Doc.  8»-14276  FUed  6-14-88;  8:45  am] 

aiLUNQ  COOC  3419-1S-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Wool  and  Man-Made  Fl>er 
Textile  Products  Produced  or 
Manufactured  in  the  PoNah  People's 
Republic 

June  9. 1988. 

agency:  Committee  for  Uie 

Implementation  of  Textile  Agreements 

(CITA). 


BEST  COPY  AVAILABLE 
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action:  Issuing  a  directive  to  the 
ConuniMioner  of  Customs  increasing 
limits. 

CFFIcnvi  OATK  June  IS,  1989. 

FOR  FUfrrasR  mroMiATiON  contact: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  Information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  caU  (202)  377-3715. 

The  current  limits  for  certain  wool 
and  man-made  fiber  textile  products  are 
being  increased  variously,  for  carryover 
and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  53  FR  49584.  published  on  December 
8.1988. 

The  letter  to  the  CtHnmissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
egreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Aiinto  D.  Tinlillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  tmpUwnwitation  of  Taxlila 


'^JuneB.iaae. 
Conunis«k»er  of  Customs, 
Department  of  the  Treaaury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  on  December  2, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool  man-made  fiber  siilc 
bland  and  otiier  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Taland  and  exported  during  the  twelve-month 
period  which  liegan  oo  January  1. 1989  and 
extends  through  December  31, 1989. 

Effective  on  June  IB,  1969,  the  directive  of 
December  2, 1988  is  amend  to  include  the 
foUo«ving  adjusted  limits,  as  provided  under 
the  terms  of  ttie  current  bilateral  agreement 
between  the  Governments  of  tiie  United 
States  and  the  Polish  People's  Reput>lic 


Calaofy 

Adiustad  12-month  Imll  > 

Subiavei  in  Group  III: 

433 

435 .__ 

Group  V: 

443/643/644 _.. 

6.935  dozsa 

not  bean  adiustad  to  account  tor 
'  after  Oaceniber  31. 1988. 


Cataory 

Adiustad  12-month  Imit  > 

Sut>l«^  in  Group  1 
(Aggpsgaia): 
611..„ 

1,394.142  square  meters. 

'ThalMts 
any  imports 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  witiiin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  89-14228  Filed  6-14-88;  8:45  am] 

MUJNQ  COOC  3S10-0IMI 


Amendment  of  e  Ceil  Level  for  Certeki 
Cotton  end  Men-Made  Fttier  TexUie 
Producte  Exported  From  ttie 
Dominican  Republic 

June  12, 198a 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Amending  a  previous  notice 
annoimcing  a  request  for  ccmsultations. 

FOR  RiNTNER  INFOMMATKHI  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

A  Federal  Register  notice  published 
on  March  21. 1989  (54  FR  11560) 
announced  that  the  United  States 
Government  requested  consultations 
with  the  Government  of  the  Dominican 
Republic  with  respect  to  imports  of 
cotton  and  man-made  fiber  textile 
products  in  Categories  351/651.  The 
notice  further  stated  that,  if  no  solution 
is  agreed  upon  in  consultations  with  the 
Dominican  Republic  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  establish  a  12-month 
limit  at  765,822  dozen  for  Categories 
351/651. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  this  limit  is  being 
amended  to  944.744  dozen  to  take  into 
accoimt  a  previous  specific  limit  for 
Category  351. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Dominican  Republic 


further  notice  will  be  published  in  the 
Federal  Register. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  89-14296  Filed  «-14-8e;  8:45  am] 

■luJNacooe  ssta-on-M 


DEPARTMENT  OF  DEFENSE 

The  Johit  Staff.  National  Defense 
University  Boerd  of  VIeitors 

AOENCV:  Department  of  Defense. 
action:  Notice  of  Meeting. 

SUNUMARY:  The  President  National 
Defense  University,  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 
date:  The  meeting  will  be  held  on  July 
10, 1989. 

address:  The  meeting  will  be  held  in 
the  Hill  Conference  Center  of  Theodore 
Roosevelt  Hall  Building  #61.  Fort  Lesley 
J.  McNair. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Director,  University  Plans  and 
Programs,  National  Defense  University, 
Fort  Lesley  J.  McNair.  Washington,  DC 
20319-6000.  To  reserve  space,  interested 
persons  should  phone  (202)  475-1145. 

SUPPLEMENTARY  INFORMATION:  The   • 

agenda  will  include  present  and  future 
educational  and  research  plans  for  the 
National  Defense  University  and  its 
components.  The  meeting  is  open  to  the 
public  bnt  the  limited  space  available 
for  observers  will  be  allocated  on  a  first- 
come,  first-served  basis. 
Linda  KL  Bynum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
June  9. 1989. 

[FR  Doc.  89-14248  Filed  fr-14-88;  8:45  am] 
BliXlNO  COOE  3sia-ei-M 


Office  of  the  Secretary 

Education  Benefits  Boerd  of  Actuaries 

aqency:  Department  of  Defense. 
action:  Notice  of  Meeting. 

summary:  a  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  101,  title  10. 
United  States  Code  (10  U.S.C.  2006(e)  et 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  asstmiptions  to 
be  used  in  the  valuation  of  the  GI  Bill 
and  determine  per  capita  normal  costs 
to  be  implemented  by  DoD  in  FY89. 
Persons  desiring  to  attend  the  DoD 
Education  Benefits  Board  of  Actuaries 
meeting  must  notify  Ms.  Dorothy  Hemby 
at  690-6336  by  July  17. 1989.  Notice  of 
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this  meeting  is  required  imder  the 
Federal  Advisory  Committee  Act 
date:  July  20. 1989. 1:00  p.m.  to  SKW  p.m. 
address:  Room  1E801  (#1).  the 
Pentagon  (River  Entrance). 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  L  GottUeb.  Chief  Actuary, 
DoD  Office  of  the  Actuary.  4th  Floor. 
1600  Wilson  Boulevard.  Arlington, 
Virginia  22209-2593,  (202)  696-^5869. 

LAf.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

June  9, 1989 

[FR  Doc.  69-14247  FUed  &-14-8e:  8:45  am] 

BIUJNO  CODE  3S10-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
Intemattonai  Affairs  and  Energy 
Emergenciee 

Propoeed  Sui>eequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
imder  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Spain 
concerning  Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  retransfen 

RD-EU(SP)-19,  for  the  transfer  from  Spain 
to  France  of  29  fuel  elements  and  4  fuel  plates 
containing  31.040  tulograms  of  uranium, 
enriched  to  an  average  of  82  percent  in  the 
isotope  uraniiuD-235,  for  use  in  material  test 
reactors  witliin  the  European  Commimity. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  Eunended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
sectuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy- 
Date:  June  12, 1989. 
Richard  H.  Williamson. 

Deputy  Assistant  Secretary  for  International 

Affairs 

[FR  Doc.  89-14293  Filed  6-14-99;  8:45  am] 

BHXNta  COOE  •4SIH>1-M 


Federal  Energy  Reguletory 
Commieeion 

Applicetion  Filed  With  the  Commieelon 

lone  9, 1989. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8436-042. 

c.  Date  filed:  May  1, 1989. 

d.  Applicant-  Idaho  Natural  Energy, 
Inc.  (Transferor)  and  Smith  Falls 
Hydropower.  flYansferee) 

e.  Name  of  Project-  Smith  Creek. 

/  Location:  On  Smith  Creek,  in  Idaho 
Panhandle  National  Forest  in  Boundary 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-^B25(r). 

A.  Applicant  Contact- 
Transferor.  Mr.  Carl  W.  Barton.  Prince, 

Yeates  &  Geldzahler,  City  Centre  L 

Suite  900, 175  East  Fourth  South,  Salt 

Lake  City.  UT  84111,  (801)  524-1000 
Transferee:  Mr.  McNeill  Watkins  0, 

Bishop,  Cook,  Purcell  &  Reynolds, 

1400  L  Street  NW..  Washington.  DC 

20005.  (202)  371-5785 

/.  FERC  Contact-  Michael  Spencer  at 
(202)  376-1669. 

/  Comment  Date:  Jime  20, 1989. 

k.  Description  of  Proposed  Action:  On 
April  10, 1987,  a  major  hcense  was 
issued  to  Idaho  Natural  Energy,  Inc.  for 
the  construction,  operation,  and 
maintenance  of  the  Smith  Creek  project 
It  is  proposed  to  transfer  the  license  to 
Smith  Falls  Hydropower.  The  proposed 
transfer  will  not  result  in  any  changes  to 
the  proposed  development.  The 
Transferor  certifies  tiiat  it  has  fully 
complied  with  the  terms  and  conditions 
of  the  license.  The  Transferee  accepts 
all  the  terms  and  conditions  of  the 
license  and  agrees  to  be  bound  thereby 
to  the  same  extent  as  though  it  were  the 
original  licensee. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphs 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATIONS,"  "PROTEST*  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
docimients  must  be  filed  by  providing 


the  original  and  the  number  of  copies 
reqidred  by  the  Commission's 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  apphcant  specified 
in  the  particular  appUcation. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 
Unwood  A  Wataoo,  Ir^ 
Acting  Secretary. 

[FR  Doc  89-14188  Filed  6-14-89;  8:45  am] 
HUJNO  COOC  S717-ai-H  < 

[Docket  Na  RPSS-e7-O07] 


Questar  Pipeline  C04  Teriff  FHng 

June  9, 1989. 

Take  notice  that  Questar  Pipeline 
Company  on  June  5, 1989,  tendered  for 
filing  and  acceptance  Substitute  First 
Revised  Sheet  Nos.  81  and  106  to 
Original  Volume  No.  1-A  of  its  FERC 
Gas  Tariff. 

Questar  Pipeline  states  that  this  filing 
corrects  certain  typographical  and 
transitional  errors  on  tariff  sheets  that 
were  filed  in  its  May  22, 1989, 
compliance  tariff  filing  in  Docket  Nd. 
KP86-87-O05. 

Questar  Pipeline  requests  an  effective 
date  of  June  1, 1989,  and  states  it  has 
provided  a  copy  of  this  filing  to  Questar 
Pipeline's  transportation  and  sales 
customers  and  interested  public  service 
commissions. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  St.,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IB  CFR 
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335.211  and  385.214).  All  Buch  protests 
should  be  filed  on  or  before  June  16, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WetSMt.  Jr^ 
Acting  Secntary. 

|.Tt  Doc.  88-14187  Filed  »-14-«8;  8:45  am] 
citUNq  coot  «yi7-o»4i 

[Docket  No.  fVM-1S»-«011 

TaxM  Eastam  Tranamisalon  Corp^ 
PropoMd  CtMMiQM  In  FERC  Qm  Tariff 

June  8, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Te'^s 
Fastem)  on  }une  2, 1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheet 

Subatituta  Origiiial  Sheet  Na  48SF 

Texas  Eastern  states  that  this  filing 
makes  the  revision  to  Texas  Eastern's 
April  21, 1989  tariff  filing  in  Docket  Na 
RP89-150-000  as  required  by  the 
Commission's  May  19. 1969  order. 

Texas  Eastern  states  that  it  filed  tariff 
sheets  on  April  21, 1989  in  establish 
procedures  to  recover  take-or^>ay 
charges  billed  to  Texas  Eastern  by 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  proposed  in  Texas  Gas's 
Docket  No.  RP89-119.  Stating  that  the 
volumetric  surcharge  becomes  an 
integral  part  of  the  sales  or 
transportation  rate  to  which  it  ia 
attached  and  should  not  be  separated 
from  that  rate  and  reassigned  by  the 
downstream  pipeline,*  the  Commission 
Ln  its  May  19. 1989  Order  directed  Texas 
Eastern  to  eliminate  a  tariff  reference  to 
the  recovery  of  Texas  Gas's  commodity 
surcharge  through  the  PGA  mechanism. 
Sheet  No.  483F  is  being  filed  for  the  sole 
purpose  of  complying  with  the 
Commission's  May  19, 1989  order  by 
removing  the  above  stated  reference. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  May  1. 1966.  the 
effective  date  granted  by  the 
Commission  for  Texas  Eastern's  original 
filing  in  Docket  No.  RP89-13(H)00  on 
April  21. 1989. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  Jurisidictiooal 
custoners  and  intensted  state 
commissions. 


>  May  19  Oid«  liflBMO  p.  1  (dUttoo  onittwi). 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  June  15. 1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Linwood  A  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc  89-14188  Filed  0-14-89: 8:45  am] 

■nXINQ  COOC  «717-ei-M 

[Docket  No.  OR99-2-O00] 

Trans  Alaafca  PIpalina  System;  Patttlon 
for  Dadaratory  Ordar 

June  a  1080. 

Take  notice  that  on  May  26, 1989. 
Amerada  Hess  Pipeline  Ccxporation, 
ARCO  Pipe  Line  Company.  BP  Pipelines 
(Alaska)  Inc.,  Exxon  Pipeline  Company. 
Mobil  Alaska  Pipeline  Company, 
Phillips  Alaska  Pipeline  Corporation, 
and  Unocal  Pipeline  Company 
(collectively  "the  Carriers")  filed  a 
petition  for  declaratory  order  requesting 
that  the  Commissicm  institute  an 
investigation  of  certain  provisions  of  the 
Carrien'  tariffs  governing  transportation 
service  provided  on  the  Trans  Alaska 
Pipeline  System  (TAPS).  Specifically, 
the  Carriers  request  that  the 
Commission  investigate  the  provisions 
of  the  Carriers'  tariffs  governing 
monetary  adjustments  among  shippers 
for  differences  in  the  quality  of  their 
petroleum  (the  Quality  Bank  provisions). 
The  Carriers  request  tiiat  that 
investigation  be  conducted  in 
corporation  with  the  Alaska  Public 
Utilities  Commission  (APUC),  where 
such  an  investigation  is  already  pending, 
and  that  the  Commission  and  the  APUC 
conduct  concurrent  hearings.  The 
Carriers  seek  a  declaratory  order  from 
the  Coounission  that  the  Interstate 
Commerce  Act  requires  such  monetary 
adjustments  to  be  uniform,  regardless  of 
whether  the  shipments  affected  are 
interstate  or  intrastate.  Finally,  the 
Carriers  aeek  a  declaration  by  the 
Commission  that  the  methodology 
presently  vaed  by  the  Carrien  for 
determining  the  level  of  the  Quality 
Bank  adjustment,  which  has  previously 


been  approved  by  the  Commission,' 
continues  to  be  just  and  reasonable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conmiission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
imd  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  356.214. 
385.211  (1988)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  29, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Doa  80-14188  Filed  6-14-«3: 8:45  am] 
BtuiNa  cooc  mr-oi-M 

[Docket  No.  TA89-1-S2-000] 

Wastam  Qaa  Intaratata  Co.;  Propoaad 
Char>gaa  In  FERC  Qaa  Tariff 

June  9, 198a 

Take  notice  that  Western  Gas 
Interstate  Company  ("Western"),  on 
June  5, 1989,  tendered  for  filing  proposed 
changes  to  iU  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  the  following 
tariff  sheet 

Sixteendi  Revised  Sheet  No.  10 

The  proposed  effective  date  for  the 
tariff  sheet  is  August  1, 1986. 

Western  also  submitted  for  filing  the 
following  alternate  tariff  sheet 

Ahemate  Sixteenth  Revised  Sheet  No. 
10 

The  proposed  effective  date  for  the 
tariff  sheet  is  August  1, 1989. 

Western  states  that,  among  other 
things,  its  filing  presses  changes  to  its 
rates  in  accordance  with  the  terms  of 
the  Purchased  Gas  Adjustment  Qause 
of  iU  FERC  Gas  Tariff,  which  pennits 
recovery  of  changes  in  the  cost  of  gas 
and  of  unrecovered  purchased  gas  costs. 

Western  further  states  that  the 
proposed  changes  provide  for  under  the 
primary  sheet: 

(1)  a  decrease  in  cost  under  Western's 
Rate  Schedule  G-N  of  3.09  cents  per 
Mcf;  and  (2)  an  increase  in  cost  under 
Western's  Rate  Schedule  G-S  of  15.70 
cents  per  Mcf. 


'  See  Trant  Alaska  Pipeline  System,  29  FERC 
1 61.123  (1984). 
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The  primary  sheet  reflects  the  direct 
refund  or  direct  billing  of  Account  No. 
191  balances  as  proposed  by  Western  in 
Docket  No.  89-179-000. 

Western  further  states  that  the 
proposed  changes  in  the  case  of  the 
alternate  sheet  provide  for 

(1)  A  decrease  in  cost  under 
Western's  Rate  Schedule  G-N  of  0.45 
cents  per  Mcf:  and  (2)  a  decrease  in  cost 
under  Western's  Rate  Schedule  G-S  of 
31.59  cents  per  Mcf. 

Western  states  that  it  was  unable  to 
make  a  timely  filing  of  the  instant 
changes  60  days  prior  to  the  proposed 
effective  date  of  August  1, 1989.  For  the 
reasons  set  forth  in  its  filing.  Western  is 
requesting  appropriate  waivers  of  the 
Commission's  Regulations  in  order  for 
the  tariff  sheet  to  become  effective  on 
August  1, 1989. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti^et.  NE.,  Washington,  DC 
20426,  in  accordance  with  §S  365.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  29, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  aj^ropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  89-14190  Filed  &-14-89;  8:45  am] 
■Nxma  oooe  nn-ct-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1783] 

Petitions  for  Reconsideration  of 
Actiona  In  Rule  Making  Proceedings 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  fiill  text  of  tiiese 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcript 
Service  (202-857-3800).  Oppositions  to 


these  petitions  must  be  filed  July  3, 1986. 
See  S  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject-  Amendment  of  i  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  [Pinewood.  South  Carolina). 

Number  of  petitions  received:  1. 

Federal  Cooununications  Commission.        ^ 

Donna  R.  Seazcy, 

Secretary. 

[FR  Doc.  88-14166  Filed  6-14-89;  a-45  am] 

BILUNG  cooc  <71>-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

June  9, 1989. 

Background 

On  June  15, 1984,  die  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  niunbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  fortii  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instnmient(s]  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  conmient  At  the 
end  of  the  conunent  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

date:  Comments  must  be  received 
within  five  calendar  days  of  the  date  of 
pubUcation  in  the  Federal  Register. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Sti^ets,  NW..  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.  except  as 
provided  in  261(a)  of  the  Board's  Rules 


Regarding  Availability  of  Information, 
12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  Officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOa  FURTHER  IMFORMATION  COWTACT:  A 

copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  otiier 
documents  that  will  be  placed  into 
OMB's  pubhc  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 
1.  Report  title:  Report  of  Selected 
Borrowings;  Daily  Telephone  Report 
of  Selected  Borrowings;  and  Report  of 
Repurchase  Agreements  on  U.S. 
Government  and  Federal  Agency 
Securities  with  Specified  Holders 
Agency  form  number  FR  2415;  FR  2415a: 

and  FR  24151 
OMB  Docket  number  7100-0074 
Frequency:  Daily  and  Weekly 
Reporters:  Depository  institutions 
Estimated  number  of  reporters:  112  (FR 

2415):  15  (FR  2415a);  63  (FR  2415t) 
A  verage  number  of  hours  per  response: 
3.75  (FR  2415);  0.33  (FR  2415a);  0.75 
(FR  24151) 
Annual  reporting  hours:  25.584 
Small  businesses  are  affected. 
General  description  of  report  This 
information  collection  is  voluntary  [12 
U.S.C.  248(a).  353  et  seq]  and  is  given 
confidential  treatment  [5  U.S.C. 
552b(4)  and  b(8)]. 
This  package  of  reports  collects 
information  on  selected  nonreservable 
borrowings.  The  weekly  FR  2415  and 
2415t,  submitted  by  large  commercial 
banks  and  thrifts,  respectively,  collect 
data  on  overnight  and  term  repurchase 
agreements  by  type  of  customer.  Tlie 
data  are  necessary  for  the  construction 
of  the  monetary  aggregates.  In  addition, 
the  FR  2415  obtains  data  on  federal 
funds  transactions  and  repurchase 
agreement  lending.  The  FR  2415a 
collects  information  on  repurchase 
agreements  and  federal  funds  from  the 
large  money  center  banlcs  and 
subsequently  provides  the  Open  Market 
Trading  Desk  with  timely  information  on 
these  transactions  for  their  market 
assessments. 
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Board  of  Goveraon  of  the  Federal  Reserve 
System,  June  8,  ISSS. 
WIUoB  W.  Wllee, 
Secntary  ofUie  Board 

(FR  Doc.  80-14220  Piled  0-14-69;  8:45  am] 


Bane  On*  Corp.  CotumlNM,  OH; 
nvpoMi  TO  oifar  mvoaoiMni  aovico 


a  Comblnad  Baala  to  Inatttutfonai  and 
Retail  Cuatomara  and  To  Engage  In 
Other  Seourttlee  Related  AeUvlllea 

Banc  One  Corporation,  Columbus, 
Ohio  ("Applicant"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  section  225,23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(e)(3)),  for  permission  to  engage  de 
novo  through  its  wholly  owned 
subsidiary,  Banc  One  Brokerage 
Corporation,  Columbus,  Ohio 
("Company"),  in  offering  combined 
investment  advice  and  securities 
brokerage  services  to  institutional  and 
retail  customers.  Applicant  also 
proposes  thst  Company  engage  in 
investment  advisory  activities  and 
bank-eligible  securities  underwriting 
pursuant  to  sections  225,25(b)(4)  and 
225.25(b)(16)  of  the  Board's  Regulation 
Y.  respectively  (12  CFR  225.25  (b)(4)  and 
(b)(16)). 

Company  currently  conducts  discount 
brokerage  activities  pursuant  to  section 
225.25(b)(15)  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(15)).  Company  would 
conduct  the  proposed  activities  on  a 
nationwide  basis. 

Section  4(c)(8)  of  the  Act  provides  that 
a  bank  hol(Ung  company  may,  with  prior 
Board  approval  engage  directly  or 
indirectly  in  any  activities  "which  the 
Board  after  due  notice  and  opportunity 
for  hearing  has  determined  [by  order  or 
regulation]  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto."  The  Board  has  previously 
found  the  provision  of  combined 
investment  advisory  and  securities 
brokerage  services  to  institutional  and 
retail  customers  to  be  closely  related 
and  a  proper  incident  to  banking, 
subject  to  certain  commitments.  See, 
e^.,  Bank  of  New  England  Corporation, 
74  Federal  Reserve  Bulletin  700  (1988). 

Applicant  proposes  certain 
mo(Ufications  to  the  combined 
investment  advisory  and  securities 
brokerage  services  previously  approved 
by  the  Board.  Applicant  intends  that 
Company's  employees  will  be  paid 
commissions  based  on  customer 


transactions  involving  mutual  fund  or 
unit  investment  trust  shares.  Applicant 
also  proposes  that  Company  be 
permitted  to  broker  and  recommend  to 
customers  shsres  of  investment 
companies  for  which  an  affiliate  serves 
as  investment  adviser,  with  disclosiue 
to  the  customer. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
have  generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  siinilar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form.  National 
Courier  Ass  "n  v.  Board  of  Governors, 
516  F.2d  1229, 1237  (D.C  Cir.  1975).  In 
addition,  the  Board  may  consider  any 
other  basis  that  may  demonstrate  that 
the  activity  has  a  reasonable  or  close 
reletionship  to  banking  or  managing  or 
controlling  banks.  Board  Statement 
Regarding  Regulation  Y,  40  Federal 
Register  806  (1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking,  test  of  section  4(c)(8),  the 
Board  must  consider  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  WUes. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  July  3. 1989. 
Any  request  for  a  hearing  must,  as 
required  by  section  2e2.3(e)  of  the 
Board's  Rules  of  Procedure  (12  CFR 
282.3(e)),  be  eccompanied  by  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1989. 

lenaifisr ).  lohosoo, 

Associata  Secretary  of  the  Board. 
[FR  Doc  89-14222  FUed  e-14-«9;  8:45  am] 
\  coot  S»1S  St-il 


First  Financial  Bancoip;  Corraction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
4576)  published  at  page  16164  of  the 
issue  for  Friday.  April  21. 1989. 

Under  the  Federal  Reserve  Bank  of 
Cleveland,  the  entry  for  First  Financial 
Bancorp  is  amended  to  road  as  follows: 

1.  First  Financial  Bancorp,  Monroe, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Union  Trust  Company. 
Union  City,  Indiana,  which  engages  in 
general  insurance  agency  activities  in  a 
town  with  a  population  of  less  than 
5,000. 

Comments  on  this  application  must  be 
received  by  June  29, 1989. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  June  9, 1988. 
lannifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-14223  Filed  6-14-89;  8:45  am] 
■HLUNQ  cooc  «ai»-oi-« 


Unltad  Stataa  National  Bank  of 
Dragon;  Application  for  Corporation  to 
do  Buamaaa  Undar  Saction  25(a)  of 
tha  Fadaral  Raaarva  Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation").  The  Edge 
Corporation  would  operate  as  a 
subsidiary  of  the  applicant  The  factors 
that  are  to  be  considered  in  acting  on 
the  application  are  set  forth  in  section 
211.4(a)  of  the  Board's  Regulation  K  (12 
CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
st  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  July  7. 1989. 

A.  Board  of  Govenors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary)  Washington,  DC  20551. 
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1.  United  States  NatJoaal  Bank  c/ 
Oregon,  Portland,  Oregon;  to  establish 
an  Edge  Act  Corporation  to  be  known  as 
U.S.  Bank  International,  Portland, 
Oregon.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1969. 
Jennifer  J.  Johoaon. 
Associate  Secretary  of  the  Board 
[FR  Doc.  89-14221  Filed  6-14-89:  8.^  am] 
BILUNQ  CODE  StW-ei-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (49  FT?  35247, 
dated  September  6, 1984)  is  amended  to 
include  the  Secretary's  delegation  of 
authority,  to  the  Administrator,  HCFA. 
to  conduct  a  demonstration  project  to 
determine  the  cost-effectiveness  of   - 
furnishing  therapeutic  shoes  to  Medicare 
beneficiaries  with  severe  diabetic  foot 
disease  as  authorized  under  section 
4072(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87), 
Pub.  L  No.  100-203. 

The  specific  change  to  Part  F.  is 
described  below: 

Section  F.30.,  Delegations  of 
Authority,  is  amended  by  adding 
paragraph  AA.  The  new  delegation  of 
authority  reads  as  follows: 

AA.  The  authority  under  section 
4072(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  No. 
100-203,  to  conduct  a  demonstration 
project  to  test  the  cost-effectiveness  of 
furnishing  therapeutic  shoes  under  the 
Medicare  program  to  beneHciaries  with 
severe  diabetic  foot  disease. 

Reservation  of  Authority 

The  authority  to  make  reports  to 
Congress  under  section  4072(e)  of  OBRA 
'87  has  been  reserved  by  the  Secretary 
and  is  not  included  in  this  delegation. 

The  authority  herein  delegated  may 
be  redelegated.  Tiiis  delegation  of 
authority  is  effective  immediately.  In 
addition,  I  hereby  affirm  and  ratify  any 
actions  taken  by  you  wtiich,  in  effect, 
involved  the  exercise  of  the  subject 
authority  prior  to  the  effective  date  of 
this  delegation. 


Date:  June  5, 1988. 
Louis  W.  Sulihran, 

Secretary,  Department  of  Health  and  Human 
Services. 

[FR  Doc.  89-14169  Filed  6-14-89;  845  am] 
BtLUNO  CODE  4ia».«»-H 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  in  July 

aqency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 

ACTION:  Notice  of  meetings. 

summary:  This  notice  sets  fordi  the 
schedule  and  proposed  agendas  of  tfie 
forthcoming  meetings  of  the  agency's 
advisory  committees  in  the  month  of 
July  1909. 

The  Extramural  Science  Advis<My 
Board,  NIMH,  will  discuss  the  peer 
review  process  that  evaluates  all  grant 
applications  to  the  NIMH  extramural 
research  program.  Attendance  by  the 
public  will  tte  limited  to  space  available. 

The  initial  review  committees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  TherefcHe, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C  app.  2 10(d). 

Notice  of  these  meetings  is  required 
under  the  Federal  Advisory  Committee 
Act,  Pub.  L  92-463. 

Committee  Name:  Biobehavioral/ 
Clinical  Subcommittee  of  the  drug 
Abuse  AIDS  Research  Review. 
Committee.  NIDA. 

Date  and  Time:  July  12-13:  9KX)  ajn. 

Place:  Rockville  Room,  Hobday  Inn. 
Crowne  Plaza,  1750  Rockville  Pike. 
Rockville.  MD  20852. 

Status  of  Meeting:  Open — ^July  12: 
9:00-9:30  a.m.;  Closed — Otherwise. 

Contact-  Iris  O'Brien,  Room  10-42, 
Parldawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  Uie  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recomm«)dations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Sociobehavioral 
Research  Subcommittee  of  the  Drug 
.'^buse  AIDS  Research  Review 
Committee,  NIDA. 

Date  and  Time:  July  12-13:  9:00  a  jn. 

Place:  Halpine  Room,  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike, 
Rockville,  MD  2085Z 


Status  of  Meeting:  Open — July  12: 
9:00-9:30  a.m.;  Closed— Otherwise. 

Contact:  H.  Noble  Jones.  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Purpose:  The  Committee  is  charged 
with  die  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIMH. 

Date  and  Time:  July  17-18:  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  MD  20657. 

Status  of  Meeting:  Open. 

Contact-  Tony  PolUtt  Room  17C-26. 
Parldawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-3175. 

Purpose:  The  Committee  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institutes  of  Mental  Health,  on 
the  direction,  scope,  balance,  and 
emphasis  of  the  Institute's  extramural 
science  programs. 

Committee  Name:  Mental  Health 
AIDS  Research  Review  Committee, 
NIMH. 

Date  and  Time:  July  17-19,  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike,  RockAdlle.  MD  20652. 

Status  of  Meeting:  Open — ^July  17: 
8:30-9:15  a.m.;  Closed— Otherwise. 

Contact-  Irma  Fisher,  Room  9C-15, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857.  (310)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  apphcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  psychoneuro-immunological, 
psychosocial  behavioral  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Camilla  Holland,  NIDA 
Committee  Management  Officer,  Room 
10-42.  (301)  443-2620:  Ms.  Joanna 
Kieffer.  NIMH  Committee  Management 
Officer,  Room  9-105.  (301)  443-4333.  The 
mailing  address  for  the  above  parties  is: 
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Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20657. 
Pa«Sy  W.  Codotil, 

CoaunJttee  Manogeawnt  Officer,  Alcohol, 
Drug  Abuae.  and  Mental  Health 
AdminxMtration. 
Date:  Ium  8, 1988. 

[FR  Doc  80-14183  Filed  8-14-88;  8:48  ain] 
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C«nt«rt  for  DtoMM  Control 
(AimounoMiMfit  Pl^  941 J 

Dovotopmont,  Domonotration,  and 
Evaluation  of  StatowMo  PubHc  HMlth 
SurvaManoa  Syatama  for  Olabalaa  and 
Ita  Complicatlona 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  that  cooperative 
agreement  applications  are  being 
accepted  to  assist  State  public  health 
agencies  in  the  development, 
demonstration,  and  evaluation  of 
statewise  public  health  surveillance 
systems  for  diabetes  and  its 
complications. 

Authority 

These  cooperative  agreements  are 
authorized  by  section  301(a)  [42  U.S.C. 
241(a)]  and  section  317(k)(3)  [42  U.S.C. 
247b]  of  the  Public  Health  Service  Act. 
as  amended. 

EUgiUUty 

Eligible  applicants  for  this  program 
are  the  official  pubUc  health  agencies  of 
States,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  Eligibility  is  limited  to  official 
state  and  territorial  health  agencies  for 
the  following  reasons:  (1)  The  purpose  of 
this  project  is  to  develop  systems  that 
can  be  used  to  conduct  statewide 
surveillance;  and.  (2)  because  state 
health  agencies  are  responsible  for 
protecting  the  public  health  within  their 
jurisdiction,  they  traditionally  collect 
and  have  the  most  need  for  these  data  to 
plan  programs  and  justify  the 
expenditure  of  public  funds. 

Availability  of  Funds 

Approximately  $2Sa000  is  available  in 
Fiscal  Year  1968  to  fund  up  to  three 
awards.  Awards  are  expected  to  range 
from  $75,000  to  $125,000  with  an  average 
award  of  $83,000.  It  is  expected  that 
awards  will  begin  on  or  about 
September  15, 1989.  for  a  12-month 
budget  period  within  a  3-year  project 


period.  Continuation  awards  within  the 
approved  project  period  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availabiUty  of  funds.  Funding  estimates 
may  vary  and  are  subject  to  change. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  develop,  demonstrate, 
and  evaluate  (particularly  in  states  that 
ciurentiy  do  not  have  diabetes 
surveillance  systems)  diabetes 
surveillance  systems  that  could  be  used 
for  1)  formulating  health  policy;  2) 
planning  and  evaluating  public  health 
interventions  and  programs  designed  to 
reduce  the  burden  of  diabetes  and  its 
complications;  and,  3)  stimulating 
epidemiologic  research  to  better  define 
diabetes  prevention  and  control  efforts. 

Program  Requirements 

1.  Recipient  Activities 

A.  Develop,  implement  and  operate  a 
surveillance  system  with  objectives  that 
are  based  upon  the  anticipated  uses  of 
the  data,  incorporating  the  needs  of 
potential  users. 

B.  Determine  the  end  points  to  be 
measured  by  the  system  and  the 
frequency  with  which  they  need  to  be 
measured  or  monitored. 

C.  Identify  and  obtain  existing  data 
sources  through  which  these  end  points 
could  be  measured. 

D.  Develop  new  data  collection 
systems  only  if  gaps  exist  in  existing 
data  sources.  (This  is  especially  relevant 
for  racial/ethnic  minority  popidations). 
Projects  funded  through  a  cooperative 
agreement  that  involves  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  under  the 
Paperwork  Reduction  Act. 

E.  Develop  a  systematic  approach  to 
consolidating,  organizing,  interpreting, 
and  reporting  data. 

P.  Evaluate  the  surveillance  system. 

Components  of  this  evaluation  should 

include  the  following: 

— Usefulness  of  the  system.  Assess 
whether  the  system  is  meeting  its 
objectives.  Include  a  description  of 
actions  taken  as  a  result  of  the  data 
from  the  system. 

— Acceptability  of  the  system  (i.e., 
willingness  of  participants  in  the 
system  to  provide  accurate,  complete, 
and  timely  data). 

— Strengths  and  limitations  of  the  data. 
Include  a  discussion  of  the 
representativeness  of  the  data,  the 
timeliness  of  the  data,  sources  of  error 
and  bias  in  the  data,  and  the  ability  to 
use  the  data  to  evaluate  the  impact  of 
preventive  and  control  efforts. 


— ^The  amount  of  resources  (direct  costs) 
required  to  operate  the  system. 
Include  personnel  resources,  data 
costs,  and  cost  of  other  resources  (e.g., 
supplies,  equipment  computer  time). 

— Recommendations  for  improving  the 
quality  and  efficiency  of  the  system. 

— G.  Provide  for  the  maintenance  of  the 
surveillance  system  after  completing 
the  cooperative  agreement 

— H.  Collaborate  in  creating 
recommendations/guidelines  for  the 
development  and  operation  of 
diabetes  surveillance  systems. 

2.  CDC  Activities 

A.  Collaborate  in  the  development  of 
system  design,  including  compilation  of 
specified  information  in  a  periodic  and 
standardized  manner  using  uniform  data 
elements,  coding,  and  analytical 
techniques. 

B.  Assist  in  developing  appropriate 
end  points  and  in  identifying  and 
selecting  appropriate  data  sources. 

C.  Assist  in  the  development  of 
appropriate  evaluation  strategies. 

D.  Assist  in  preparing  surveillance 
reports. 

E.  Collaborate  in  developing 
recommendations/guidelines  for 
establishing  diabetes  surveillance 
systems. 

F.  Collaborate  in  developing 
appropriate  descriptive  and  analytic 
techniques  for  the  application  of 
diabetes  surveillance  methodologies  to 
chronic  disease  surveillance. 

Evaluation  Criteria 

1.  Initial  Application 

The  initial  application  for  a  new 
project  period  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Evidence  of  the  applicant's 
understanding  of  the  purpose  and 
objectives  of  the  project. 

B.  The  soundness,  practicality,  and 
feasibility  of  the  proposed  approach  and 
work  plan  for  developing, 
demonstrating,  and  evaluting  a 
surveillance  system. 

C.  The  applicant's  understanding  of 
the  importance  of  minority  group 
analyses. 

D.  The  applicant's  ability  to  provide 
the  experienced  staff  and  the  resources 
necessary  to  perform  and  manage  the 
project 

E  How  well  described  are  the 
availability  and  accessibility  of 
potential  data  sources. 

F.  The  adequacy  of  the  plan  to 
evaluate  the  project. 

G.  Evidence  of  intent  and  plans  to 
ensure  the  surveillance  system  is  useful 
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in  planning  and  evaluating  pubUc  health 
interventions  and  programs  and  is 
responsive  to  the  needs  of  users  or 
surveillance  data. 

H.  The  adequacy  of  the  plan  to  sustain 
the  surveillance  after  the  completion  of 
the  project  period. 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement. 

2.  Continuation  Application 

Continuation  awards  within  the 
approved  project  period  will  be  made  on 
the  basis  of  the  following  criteria: 

A.  The  degree  to  which 
accomplishments  in  the  prior  budget 
period  show  that  the  applicant  is 
meeting  the  objectives. 

B.  The  extent  to  which  the  objectives 
for  the  new  budget  period  are  consistent 
with  the  purpose  of  the  cooperative 
agreement  and  the  long-term  objectives 
and  are  specific,  realistic,  measurable, 
and  time  related. 

C.  The  extent  to  which  proposed 
changes  in  the  need  for  support,  long- 
term  objectives,  methods  of  operation, 
evaluation  plans,  or  personnel  are  likely 
to  enhance  or  diminish  the  success  of 
the  project. 

In  addition,  consideration  will  also  be 
given  to  the  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  are  appropriate  and  reasonable. 

Funding  Priorities 

Priority  will  be  given  to  eligible 
applicants  developing  new  diabetes 
surveillance  systems  rather  than 
enhancing  existing  diabetes  surveillance 
systems. 

EO.  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.988. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (form  PHS-5161-1,  3/89) 
must  be  submitted  to  Candice  Nowicki- 
Lehnherr,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Atianta, 
Georgia  30305,  on  or  before  July  10, 1989. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 


a.  received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  a  timely  mailing.) 

2.  Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  either  1.  a.  or 
b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
and  an  appUcation  package  may  be 
obtained  from  Marsha  D.  Driggans, 
Grants  Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300.  Atianta,  Georgia  30305,  (404) 
842-6575  or  FTS  236-6575. 

Please  refer  to  Announcement 
Number  941  when  requesting 
information  or  submitting  an  application 
in  response  to  the  Request  for 
Assistance. 

Technical  assistance  may  be  obtained 
from  Stephen  J.  Sepe,  Epidemiologist 
Division  of  Diabetes  Translation,  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Contax)l,  Atianta,  Georgia  30333,  (404) 
639-1826  or  FTS  236-1826. 

Dates:  )une  8, 1989. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support 
Centers  for  Disease  Control. 

(FR  Doa  88-14215  Filed  6-14-89;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  89O-0195] 

Certificate  of  Free  Sale;  Compliance 
Policy  Guide;  Availal>iilty 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  CompUance 
Policy  Guide  (CPG)  7150.01  "Certificate 
of  Free  Sale."  CPG  7150.01  has  been 
revised  to  express  the  agency's  current 
policy  regarding  issuance  of  a 
"Certificate  of  Free  Sale."  "Certificate 
for  Export"  "Certificate  to  Foreign 
Governments,"  or  similar  statement  in 


response  to  a  request  for  certification  of 
an  export. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  CPG  7l50Xn  to  the 
Division  of  Cumpliance  Policy  (HFG- 
230),  Office  of  Enforcement  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Requests  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  CPG  7150.01  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ernest  L  Brisson,  Division  of 
CompUance  Policy  (HFG-230).  Office  of 
Enforcement  Food  and  Drug 
Administi^tion,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

SUPPLEMENTARY  INFORMATION:  FDA 

receives  requests  for  "Certificates  of 
Free  Sale"  or  similar  requests  from  firms 
desiring  to  export  products  subject  to 
the  Federal  Food,  Drug,  and  Cosmefic 
Act  and  other  acts  administered  by 
FDA.  Many  foreign  countries  require 
assurances,  through  certification,  from 
an  official  U.S.  government  agency  that 
products  offered  for  entry  into  their 
country  comply  with  U.S.  laws  for 
distribution  in  domestic  commerce. 
However,  laws  administered  by  FDA  do 
not  provide  for  the  kind  of  continuous 
supervision  over  regulated  products  that 
would  be  required  for  FDA  to  provide 
unqualified  assurances  concerning  the 
compliance  status  of  individual  product 
lots.  Thus,  FDA's  certification  for  export 
products  must  be  limited  to  factual 
statements  regarding  the  known 
compliance  status  of  the  product 

CPG  7150.01,  "Certificate  of  Free  Sale" 
(formerly  tided  "Requests  for  Certificate 
of  Free  Sale")  has  been  revised  to 
express  the  agency's  current  policy 
regarding  issuance  of  a  "Certificate  of 
Free  Sale,"  "Certificate  for  Export" 
"Certificate  to  Foreign  Governments,"  or 
a  similar  statement  in  response  to  a 
request  for  certification  of  an  export 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  June  9. 1989. 

Alan  L  Meeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-14240  Filed  6-14-89;  8:45  am] 
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Public  Health  Service 

Applicetlon  Announcement  for 
Cooperative  Agreemente  with 
Statewide  Organizations  for 
Development  of  Compreheneive 
Primary  Hestth  Care  Servicea 

aocncy:  Health  Resources  and  Services 

Administration,  HHS. 

AcnoM:  Notice. 

SUMMAMV:  The  Health  Reeoorces  and 
Services  Administration  [HRSA) 
announces  that  applications  are  being 
accepted  from  qualified  statewide 
organizations  for  cooperative 
agreements  to  provide  assistance  in  the 
development  and  coordination  of 
comprehensive  primary  health  care 
services  in  areas  that  lack  adequate 
health  manpower  or  have  populations 
lacidng  access  to  primary  health  care 
services.  It  is  expected  that 
approximately  $4  million  will  be 
available  for  approximately  30  new  and 
competing  continuation  agreements, 
averaging  $130,000  each.  It  is  anticipated 
that  funding  for  new  agreements  will  be 
very  limited.  These  agreements  will  be 
entered  into  under  the  authority  of 
section  333(^]  of  the  Public  Health 
Service  Act 

date:  To  receive  consideration,  grant 
applications  must  be  received  by  the 
appropriate  Regional  Grants 
Management  Officer  by  July  17. 1989.  to 
be  considered  timely.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date:  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late  and 
will  be  returned  to  the  applicant 
Aoomn  AND  niRTNOi  inponmation: 
Application  kits  (Form  PHS-5161  with 
revised  facesheet  DHHS  Form  424.  as 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0348- 
0006  and  0937-0186)  and  additional 
information  may  be  obtained  from,  and 
completed  applications  should  be  sent 
to,  the  appropriate  Regional  Grants 
Management  Officer  (see  Appendix). 
This  program  is  centralized  in  the  Public 
Health  Service  headquarters  in 
Rockville.  However,  individuals  in  the 
regional  offices  of  the  Department 
(Regional  Grants  Management  Officers) 
are  designated  as  having  preliminary 
review  and  recommendation  authority 
under  the  Department's  procedures  to 


implement  the  recentralizatioo  authority 
under  Pub.  L.  100-386  "The  Community 
and  Migrant  Health  Centers  Amendment 
of  1986".  Additional  information  about 
the  program  can  be  obtained  from  Ms. 
Bonnie  Lefkowitz.  Director.  Special 
Programs  Branch,  Division  of  Primary 
Care  Services,  Bureau  of  Health  Care 
Delivery  and  Assistance,  at  5600  Fishers 
Lane,  Rockville,  Maryland  20657,  Room 
7A-55,  (301)  443-2270. 

SUPKIMCNTAIIV  HlRMIMATION:  In  order 
to  qualify  for  a  cooperative  agreement, 
an  applicant  must  be  a  State  or  a  State 
agency  or  another  Statewide  public  or 
private  nonprofit  entity  that  operates 
solely  within  one  State  and  must 
complete  an  application  with  sufficient 
detail  to  satisfy  the  Secretary  that  it  is 
able  to  carry  out  the  health  services 
delivery  and  systems  integration 
functions  required  by  the  program.  In 
addition,  evaluations  of  the  applications 
will  address  the  following  issues  related 
to  the  cooperative  agreement  program: 

1.  Mission:  Are  the  stated  goals  of  the 
cooperative  agreement  consistent  with 
HRSA's  goals  for  assuring  access  to 
primary  health  care  for  the  underserved 
populations  most  in  need?  An 
application  under  this  announcement 
should  describe  the  relationship 
between  the  State's  programs  and 
individual  Community  Health  Centers 
and  Migrant  Health  Centers  (C/MHCs) 
and  should  describe  the  participation  of 
the  State  primary  care  association,  if 
any,  in  establishing  and  implementing 
the  goals  of  the  cooperative  agreement. 

2.  Structure/organization:  Is  the  entity 
responsible  for  the  cooperative 
agreement  located  in  a  position 
organizationally  within  the  State 
government  or  otherwise  able  to  assure 
that  it  can  bring  together  the  various 
State,  local  and  other  agencies  that 
impact  or  could  impact  on  primary 
health  care  for  the  underserved?  The 
application  should  demonstrate 
understanding  by  the  entity's  staff  about 
programs  for  the  delivery  and  financing 
of  primary  health  care.  Priority 
consideration  in  the  award  of 
cooperative  agreements  will  be  given  to 
applicants  which  are  State  agencies  due 
to  their  inherent  ability  to  coordinate  the 
activities  of  States  and  to  deal  with 
health  issues  on  a  statewide  basis. 

3.  State  primary  care  activities:  To 
what  extent  will  the  State  contribute 
funds,  resources  and/or  technical 
assistance  for  the  provision  of  primary 
health  care  to  the  underserved?  If  the 
State  has  a  primary  care  office,  are  the 
cooperative  agreement  activities 
coordinated  with  that  office?  If  State 
resources  are  available  for  primary  care 


generally,  do  C/MHCs  receive  some  of 
these  resources? 

The  cooperative  agreement  should  be 
the  focus,  to  the  extent  possible,  for 
State  recommendations  on  the  awarding 
of  primary  care  service  grants  and  for 
statewide  efforts  to  plan,  coordinate  and 
implement  primary  care  delivery 
systems. 

4.  State  manpower  activities:  Does  the 
State  express  a  commitment  to  assure 
an  adequate  supply  of  quahfied  health 
care  providers  for  underserved 
populations  and  is  this  commitment 
carried  out  through  or  coordinated  with 
the  cooperative  agreement  activities? 
The  application  should  address  the 
organizational  and  functional 
relationships,  including  staffing  and 
manpower  benefits  to  C/MHCs,  that 
may  result  from  the  State  manpower 
efforts.  The  cooperative  agreement 
should  be  the  focus  for  Federal  health 
personnel  placement,  including 
recruitment  and  assignment  of  National 
Health  Service  Corps  (NHSC)  personnel. 
The  application  should  also  address 
State  manpower  programs/initiatives, 
including  loan  repayment  programs, 
Area  Health  Education  Centers 
(AHECs)  and  training  grants; 
malpractice  policies  and  training/ 
continuing  medical  education  activities. 

5.  State  Maternal  and  Child  Health     ■ 
(MCH)  activities:  Are  State  MCH 
activities,  including  the  Women's 
Infants'  and  Children's  food  programs 
(WIC)  and  Family  Planning  programs 
coordinated  with  primary  care  programs 
for  the  imderserved  through  the 
cooperative  agreement  activities?  State 
activities  should  benefit  and  involve  C/ 
MCHs  through,  for  example,  contracting 
for  services  with  the  C/MHCs  or 
encouraging  the  participation  of  C/ 
MHCs  in  the  grants  for  Special  Projects 
of  Regional  and  National  Significance 
(SPRANS). 

6.  State  activities  for  other  special 
populations:  Are  State  activities 
regarding  other  special  populations 
coordinated  with  primary  care  programs 
for  the  underserved  through  the 
cooperative  agreement  activities?  State 
activities  should  involve  C/MHCs  as 
providers  of  primary  health  care 
services  to  these  special  populations, 
including  new  immigrants,  migrant  and 
seasonal  farmwoikers,  the  homeless,  the 
elderly,  substance  abusers  and  HIV 
infected  persons. 

7.  Financing:  Are  State  programs  of 
public  financing  for  primary  care  to  the 
underserved  coordinated  with  primary 
care  service  delivery  programs  through 
cooperative  agreement  activities  and  do 
State  public  financing  programs  in  their 
administration,  treat  C/MHCs 
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equitably?  Applications  should  address 
issues  of  prepayment,  reimbursement 
rates  for  C/MHCs.  enrollment  of 
providers,  range  of  benefits,  and> 
eligibility  levels. 

Applicants  will  be  evaluated 
competitively  on  the  basis  of  their 
relative  ability  to  carry  out  the  goals  of 
the  cooperative  agreement  program  as 
determined  by  the  Secretary,  based  on 
an  evaluation  of  cooperative  activities 
issues  listed  above. 

In  conducting  this  evaluation,  the 
Secretary  will  also  consider. 

•  The  ability  of  the  applicant  to 
integrate  (or  the  progress  the  applicant 
has  made  in  integrating)  existing  State 
and  local  resources  with  Federal 
assistance  and  health  care  deUvery 
programs.  Priority  will  be  given  to 
applicants  that  demonstrate  use  of 
combined  resources  in  coordinated 
primary  health  care  service  delivery. 

•  Evidence  that  the  applicant  will  be 
able  to  enter  (or  has  entered)  into  a 
formal  Memorandum  of  Agreement  with 
the  organization  (if  any)  representing  a 
majority  of  Federally  funded  C/MHCs 
within  the  State. 

•  The  ability  of  the  applicant  to 
achieve  the  objectives  of  the 
cooperative  agreement  with  cost- 
effective  expenditure  of  funds. 

•  The  applicant's  plans  to  secure 
maximum  self  sufficiency  and  minimize 
dependence  upon  and  need  for 
subsequent  Federal  support. 

Federal  responsibilities  under  the 
cooperative  agreements,  in  addition  to 
the  usual  monitoring  and  technical 
assistance  provided  directly  or  by 
grants,  will  include  the  following: 

1.  Exercise  of  responsibility  for  final 
authority  on  the  award  of  Federal 
grants.  Federal  health  personnel 
placement,  and  overall  stewardship  and 
program  management  of  Federal 
resources  in  the  context  of  fulfilling  the 
State  program  as  developed  imder  the 
agreement; 

2.  Participation  in  the  development  of 
statewide  efforts  to  coordinate  and 
implement  primary  care  delivery 
systems;  and 

3.  Assistance  in  the  identification  of 
special  populations  needing  service 
vnthin  the  State  and  assistance  with  the 
development  of  program  approaches  for 
reaching  special  populations  for  entry 
into  the  primary  health  care  system  and 
referral  to  specialized  services. 

Other  Award  Information 

All  agreements  to  be  established 
under  this  notice  are  subject  to  the 
provisions  of  Executive  Order  12372  as 
implemented  by  45  CFR  Part  100,  which 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 


within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  will  contain  a 
listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  point  of  contact  in  the  States 
for  that  review.  Since  60  days  are 
allowed  for  this  review,  applicants  are 
advised  to  discuss  projects  with  and 
provide  copies  of  their  applications  to 
contact  points  as  early  as  possible.  At 
the  latest  an  applicant  should  provide 
the  application  to  the  State  for  review  at 
the  same  time  it  is  submitted  to  the 
Bureau  of  Health  Care  Delivery  and 
Assistance. 

Catalog  of  Federal  Domestic  Assistance 

The  cooperative  agreements  for 
development  and  coordination  of 
comprehensive  primary  health  care 
services  are  listed  as  No.  13.130  in  the 
OMB  Catalog  of  Federal  Domestic 
Assistance. 

Dated:  May  1. 1989. 
John  H.  Kelao, 

Acting  Administrator. 

Appendix — Regional  Grants  Management 
Officera 

Mary  O'Brien,  DHHS-Region  I  John  F. 
Kennedy  Federal  Building,  Room  1400, 
Boston.  MA  02203.  (617)  565-1482 

Thomas  Butler.  DHHS-Region  II,  28  Federal 
Plaza,  Room  3337,  New  York,  NY  10278,  (212) 
264—4496 

Walter  H.  Ihle.  Jr.,  DHHS-Region  HI,  Room 
10140,  Mail  Stop  14.  P.O.  Box  13716.  3535 
Market  Street,  Philadelphia,  PA  19104,  (215) 
596-6653 

Wayne  Cutchens,  DHHS-Region  IV,  101 
Marietta  Tower,  Suite  1121,  Atlanta,  GA 
30323,  (404)  331-2597 

Lawrence  Poole.  DHHS-Region  V,  105 
West  Adams.  Chicago,  IL  60603.  (312)  353- 
8700 

Frank  Cantu.  DHHS-Region  VI,  1200  Main 
Tower  Building,  Dallas,  TX  75202,  (214)  767- 
3885 

HoUis  Hensley.  DHHS-Region  Vn.  601  East 
12th  Street  Room  501.  Kansas  City,  MO 
64106.  (816)  426-5641 

Jerry  F.  Wheeler.  DHHS-Region  Vm,  1961 
Stout  Street.  Denver,  CO  80294,  (303)  884- 
4461 

Alan  Harris,  DHHS-Region  IX.  50  United 
Nations  Plaza.  San  Francisco,  CA  94102,  (415) 
556-2595 

Neal  Adams.  DHHS-Region  X.  2201  Sixth 
Avenue,  Mail  Stop  RX  20,  Seattle.  WA  98121. 
(206)  442-7997 
(FR  Doc.  89-14238  Filed  6-14-89:  8:45  am] 
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National  Toxicology  Program; 
Avallat)ility  of  Technical  Report  on 
Toxicology  and  Carcinogeneala 
Studies  of  Malonaldehyde,  Sodium  Salt 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 


the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
malonaldehyde,  sodium  salt 
Malonaldehyde  occurs  as  a  natural 
metabolic  byproduct  of  prostaglandin 
biosynthesis  and  as  an  end  product  of 
polyunsaturated  lipid  peroxidation. 

Toxicology  and  carcinogenesis  studies 
of  malonaldehyde,  sodium  salt  were 
conducted  by  administering  the 
chemical  by  gavage  to  groups  of  50 
F344/N  rats  of  each  sex  at  doses  of  0,  50, 
or  100  mg/kg,  five  d^ys  per  week  for  103 
weeks.  Doses  of  0,  60.  or  120  mg/kg  were 
administered  on  the  same  schedule  to 
groups  of  50  male  and  50  female  B6C3Ft 
mice. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  clear  evidence 
of  carcinogenic  activity  >  for  male  and 
female  F344/N  rats  administered 
malonaldehyde,  sodium  salt  as  shown 
by  the  increased  incidences  of  follicular 
cell  adenomas  or  carcinomas 
(combined)  of  the  thyroid  gland. 
Pancreatic  islet  cell  adenomas  were  also 
observed  at  an  increased  incidence  in 
low  dose  male  rats.  There  was  no 
evidence  of  carcinogenic  activity  for 
B6C3Fi  mice  administered  60  or  120  mg/ 
kg  malonaldehyde,  sodium  salt  in 
distilled  water  by  gavage  5  days  per 
week  for  2  years. 

Chemically  related  increased 
incidences  of  nonneoplastic  lesions 
included  ulcers  and  inflammation  of  the 
glandular  stomach  and  epithelial 
hyperplasia  of  the  forestomach;  corneal 
inflammation,  retinal  atrophy,  and 
cataracts  of  the  crystalline  lens;  and 
cystic  degeneration  of  the  liver,  bile  duct 
fibrosis,  and  bile  duct  hyperplasia  in 
rats.  Most  of  these  nonneoplastic  lesions 
as  well  as  the  thyroid  gland  follicular 
cell  neoplasms  occurred  primarily  in  the 
high  dose  rat  groups,  in  which  survival 
and  final  body  weights  were  reduced  in 
high  dose  male  and  female  rats. 
Increased  incidences  of  atrophy  of  the 
pancreatic  acinus  and  pigmentation  loss 
in  hair  shafts  were  seen  in  high  dose 
mice. 

The  study  scientist  for  this  bioassay  is 
Dr.  J.  W.  Spalding.  Questions  or 
comments  about  the  content  of  this 
Technical  Report  should  be  directed  to 
Dr.  Spalding  at  P.O.  Box  12233,  Research 


'  The  NTP  uses  five  categone*  of  evidence  of 
carcinogenic  activity  to  summarize  the  streiiftth  of 
evidence  of  carcinogenicity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence);  one  category  for 
uncertain  findings  ("equivocal  evidence"):  one 
category  for  no  observable  effects  ("no  evidence"); 
and  one  category  for  experiments  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 
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Triangle  Park.  NC  27709  or  telephone 
(919)  541-7936;  FTS;  629-7936. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Malonaldehyde.  Sodium  Salt  in  F344/N 
Rats  and  B6C3Fi  Mice  (Gavage  Studies) 
(TR  331)  are  available  without  charge 
from  the  NTP  Public  Information  Office, 
MD  B2-04.  P.O.  Box  12233.  Research 
Triangle  Park,  NC  27709  or  telephone 
(919)  541-3991;  FTS:  629-3991. 

Dated:  lune  8. 1968. 
DavUP.RdJ, 
Dinctor. 
[FR  Doc.  89-14185  Filed  •-14-88;  8:45  am] 

MLUNQ  COOC  414»-01-lt 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  me  AeeMant  Secretary  for 
Homing    Federal  Houeing 
Commissioner 

[Docket  No.  N-M-1S17;  FR-2606] 

Unutilized  and  UndenitHteed  Federal 
Buikflnge  and  Real  Property 
Determined  To  Be  SultaMe  for  Uee  for 
FaciUtlee  to  Aeeist  the  Homeless 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACnOM:  Notice. 

euMMARY:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  posaible  use  for  facilitiefl  to 
assist  the  homeless. 

OATK  June  15. 1969. 

AOORCSt:  For  further  information, 
contact  Morris  Bourne.  Department  of 
Housing  and  Urban  Development  Room 
9140,  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
755-9075;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  426-0015. 
(These  telephone  numbers  are  not  toll* 
free.). 

8UPPLIMCNTARY  INFORMATKM:  In 

accordance  with  the  December  12, 1986 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  imdenitilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
annuuncing  that  no  additional  properties 
have  been  determined  suitable  this 
v,reek. 


Date:  June  8, 1989. 

lames  E  Schoenb«ser, 

General  D^uty.  Aasiatant  Secretary  for 

Housing-Federal.  Housing  Commiasioner 

(FR  Doc.  8fr-142S7  Filed  fr-14-68;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

I AA-323-09-421 1-02-2410] 

Bureau  of  Land  Management 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttw  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0009),  Washington,  DC  20503,  telephone 
number  202-3gS-734a 

Title:  Land  Use  Apphcation  and 
Permit 

OMB  Approval  Number:  (1004-0009). 

Abstract  The  regulations  at  43  CFR 
2920  provide  for  non-Federal  use  of 
Bureau  administered  land  via  lease, 
permit  or  easement.  Uses  include 
agriculture,  trade  or  manufacturing 
concerns  and  business  uses  such  as 
outdoor  recreation  concession.  BLM  will 
determine  the  validity  of  uses  proposed 
by  private  individuals  and  other 
qualified  proponents  bom  information 
provided  by  the  proponent  on  the  Land 
Use  Application  and  Permit  form. 

Bureau  Form  Number  2920-1. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  State  and  local  government 
entities,  and  other  qualified  proponents 
applying  for  use  of  Bureau  administered 
land  via  lease,  permit  or  easement. 

Estimated  Completion  Time:  7.43 
hours. 

Annual  Responses:  435. 

Annual  Burden  Hours:  3,230. 

Bureau  Clearance  Officer  Rick 
lovaine  202-«53-6853. 


Date:  May  26. 1989. 
Billy  R.  TemplatoD, 

Acting  Assistant  Director,  Land  and 

Renewable  Resources. 

(FR  Doc.  89-14174  Filed  6-14-89;  8:45  am] 
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[AA-323-09-4211-02] 

information  Collection  SulHnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
within  30  days  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1004-0060), 
Washington,  DC  20503,  telephone 
number  202-395-7340. 

Title:  Application  for  Transportation 
and  Utility  Systems  and  Facilities  on 
Federal  Lands,  Pub.  L  96-487  (Also 
applicable  for  43  CFR  2800  and  2880) 

OMB  Approval  Number  (1004-0060). 

Abstract  Respondents  supply 
information  as  to  their  identity  and 
address  and  the  nature,  location  and 
potential  impacts  of  the  proposed 
facility.  The  information  enables  the 
using  agency  to  identify  and 
communicate  with  the  applicant  and  to 
locate  and  evaluate  the  effect  of  the 
proposed  facility  on  the  environment 
and  other  land  uses. 

Bureau  Form  Number  SF-299. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Applicants  for  ri^ts-of-way  on  Federal 
lands. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  4,300. 

Annual  Burden  Hours:  8,600. 

Bureau  Clearance  Officer  Rick 
lovaine  202-653-8853. 

Date:  May  26, 1989. 
Billy  R.  Templeton. 
Acting  Assistant  Director,  Land  and 
Renewable  Resources. 
(FR  Doc.  89-14175  Filed  6-14-89;  8:45  am] 
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[  AA-320-0e-421 1-0»-a410) 

Information  Coflection  SulHnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tt>e  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
information  and  collection  requirement 
and  related  forms  and  explanatory 
material  may  be  obtained  by  contacting 
the  Bureau's  clearance  officer  at  the 
phone  number  listed  below.  Conunents 
and  suggestions  on  extension  of  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project  (1004-0107),  Washington,  DC 
20503,  telephone  numbo-  202-395-7340. 

Title:  43  CFR  2800  and  2880,  Rights-of- 
Way. 

OMB  Approval  Number  (1004-0107). 

Abstract-  This  information,  supplied 
by  an  applicant  for  a  right-of-way,  is 
needed  for  the  authorized  officer  to 
determine  whether  or  not  a  right-of-way 
may  be  granted,  establish  terms  and 
conditions  of  the  grant,  and  administer 
the  grant  when  made. 

Bureau  Form  Number  N/A 

Frequency:  Once  when  an  application 
is  filed. 

Description  of  Respondents: 
Ai^licants  needing  a  right-of-way  on 
Federal  lands. 

Estimated  Completion  Time:  16.8 
hours. 

Annual  Responses:  IJOOO, 

Annual  Burden  Hours:  16300. 

Bureau  Clearance  Officer  Rick 
lovam'e  202-653-8853. 

Date:  May  26. 1989. 

Billy  R.  Tenqiletaa, 

Acting  Aasiatant  Director,  Land  and 

Renewable  Resources. 

[FR  Doc.  8fr-14176  Fded  6-14-89;  8;45  am) 
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[AA-320-09-4212-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisicHU  of  the  Paperwoiii  Reduction 
Act  (44  U.S.C.  chapter  35).  C(^ies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 


contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Conunents  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  ihe 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1004- 
0056).  Washington,  DC  20503,  telephone 
number  (202)  395-7340. 

Title:  Exchanges — General 
Procedures,  43  CFR  2200. 

OMB  approval  number  (1004-0056). 

Abstract:  This  information  collected  is 
necessary  f(n>  the  initiation  and 
completion  of  a  land  exchange  with  the 
Bureau  of  Land  Management  The 
information  would  aid  the  Bureau  in 
determining  the  non-Federal  party's 
eligibility  and  whether  all  statutory 
requirements  have  not  been  met 

Bureau  form  number(8p  (N/A). 

Frequency:  Once. 

Description  of  respondents:  Citizens 
of  the  United  States,  corporations, 
subject  to  the  laws  of  any  State  or  of  the 
United  States,  a  State,  or  a  political 
subdivision  of  a  State  desiring  to 
propose  an  exchange  of  lands  or 
interests  in  lands. 

Estimated  completion  time:  4  hours 
each  report 

Annual  responses:  130. 

Annual  burden  hours:  520. 

Bureau  clearance  officer  (Alternate) 
Rick  lovaine  202-653-8853. 

May  24, 1980. 

BiHy  R.  Tnnpietaii, 

Acting  Aaaiatant  Director,  Land  and 

Renewable  Resources. 

[FR  Doa  89-14177  Piled  6-14-88;  8:46  am] 
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[OR-087-4333-02;  PQS-ia6) 

Closures  and  ftestrlctlons;  Yaquina 
Head  Outst«Klng  Natural  Area, 
Oregon 

aoency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  closures  and 

restrictions,  Yaquina  Head  Outstanding 

Natural  Area,  Oregon. 

8UMUARY:  To  fulfill  the  specific 
administrative  mandate  set  forth  in  the 
Act  of  Congress  dated  March  5, 1980 
(Pub.  L  96-199),  and  in  accordance  with 
43  CFR  8364.1,  notice  is  hereby  given 
that  the  closures  and  restrictions  listed 
below  apply  to  lands  within  the 
Congressionally  established  Yaquina 
Head  Outstanding  Natural  Area.  This 
100-acre  area  is  located  in  Lincoln 
County,  Oregon,  along  the  Pacific  Coast 
in  Sections  29  and  30,  T.  10  S.,  R.  11 W., 
Willamette  Meridian. 


1.  The  area  is  open  to  public  visitation 
and  use  during  daylight  hours  and 
closed  at  night 

2.  Overnight  camping  is  prohibited. 

3.  Domestic  pets  are  not  permitted  on 
lands  west  of  the  centralized  parking 
area  at  the  tip  of  the  headland  (seeing- 
eye  and  hearing-ear  dogs  excepted). 
Elsewhere  on  the  headland, 
domesticated  pets  must  be  pfajTsicalty 
restrained  at  all  times. 

4.  Walking  and  hiking  are  limited  to 
developed  interior  access  roads,  parking 
areas  and  foot  trails. 

5.  Engaging  in  or  solicting  any 
business  is  prohibited. 

6.  Hunting,  shooting  firearms,  and 
igniting  fireworics  or  other  explosive 
devices  are  prohibited. 

7.  Damaging  or  removing  plant  and 
animal  specimens  or  cultural  resources 
are  prohibited. 

8.  It  is  prohibited  to  enter  an  area 
posted  as  closed. 

0.  Flying  radio-controlled  model 
airplanes  or  kites  is  prohibited. 

10.  Hang  gliding  set  up,  launch,  and 
fiying  are  restricted  to  historically  ased 
sites  located  east  of  the  ridge  which 
forms  the  western  wall  of  .the  M^^eit 
quarry.  North  of  NW  Lighthouse  Drive 
(formerly  known  as  Ocean  Drive),  hang 
gliding  activity  is  not  regulated 
seasonally  and  use  may  continue 
throughout  the  year.  South  of  NW 
Lighthouse  Drive,  hang  gliding  activity  is 
pn^bited  from  March  1  through  August 
31,  while  unregulated  use  may  occur 
throughout  the  remainder  of  the  year. 

11.  Monitorized  travel  is  limited  to 
developed  interior  access  roads  and 
paricing  areas. 

12.  Researdi  projects  and  scientific 
studies  are  regulated  by  permit 

This  closure  and  restriction  notice 
does  not  apply  to: 

1.  Any  Federal  state,  or  local  official 
or  member  of  an  organized  rescue, 
medical,  or  fire  fighting  imit  while  in  the 
performance  of  fire,  emergency,  law 
enforcement  or  other  similar  duty; 

2.  Any  Borean  of  Land  Management 
U.S.  Coast  Guard,  or  U.S.  Fish  and 
Wildlife  Service  employee,  agent 
contractor,  or  cooperator  while  in  die 
performcmce  of  an  official  duty;  and 

3.  Any  person  or  member  of  a  group  or 
institution  expressly  authorize^  by 
permit  license,  agreement  or  other 
similar  authorization  while  in  the 
performance  of  activities  covered  by  the 
authorization. 

Copies  of  this  closure  and  restriction 
notice  are  available  at  the  Bureau  of 
Land  Management  Salem  District 
Office,  m  Fabry  Road  SE.  Salem. 
Oregon  97306. 
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Any  person  who  violates  this  closure 
and  restriction  notice  may  be  subject  to 
a  m<«Ttimiiin  fine  of  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
under  authority  of  43  CFR  8380.0-7. 

This  closure  and  restriction  notice 
supersedes  the  Notice  of  Closures  and 
Restrictions,  Yaquina  Head  Outstanding 
Natural  Area,  Oregon,  published  in  the 
Federal  Register,  Vol.  52,  No.  35,  on 
February  23, 1989  (52  FR  5503). 
Furthermore,  this  closure  and  restriction 
order  is  effective  immediately  and  shall 
remain  in  effect  until  revised,  revoked, 
or  amended 

•u^niMiNTAfiv  mroMMATiON:  The  Act 
of  Congress  dated  March  5, 1980  (Pub.  L 
96-199),  directed  the  Secretary  of  the 
Interior  to  administer  the  Yaquina  Head 
Outstanding  Natural  Area  in  such  a 
manner  as  will  best  provide  for 

1.  The  conservation  and  development 
of  the  scenic  natural,  and  historic 
values  of  the  area; 

2.  The  continued  use  of  the  area  for 
purposes  of  education,  scientific  study, 
and  public  recreation  which  do  not 
substantially  impair  the  purposes  of 
which  the  area  was  established:  and 

3.  Protection  of  the  wildlife  habitat  of 
the  area. 

The  purpose  of  this  closure  and 
restriction  notice  is  to  provide  a  means 
by  which  the  Secretary  of  the  Interior 
through  the  Bureau  of  Land 
Management,  may  control  and  manage 
public  use  of  the  area  to  effectively 
carry  out  the  specific  mandate  set  forth 
in  the  Act 

TON  WRTHm  INFORMATION,  CONTACT: 
Kathy  ].  Liska,  Site  Supervisor,  Yaquina 
Head  Outstanding  Natural  Area,  Bureau 
of  Land  Management.  P.O.  Box  936, 
Newport  Oregon  97365  (telephone  503/ 
265-2863). 
Richard  C  PiadMr, 
Yamhill  Ana  Manager. 
(FR  Do&  8»-14284  Filed  0-14-88;  8:45  am] 


[OfM>54-43S1-12;  QR-195] 

P»nmwnt  8— eonai  Oouf  of  PubMc 
Lands;  Oregon 

June  7. 1988. 

aoincy:  Bureau  of  Land  Management 
action:  Notice. 


r.  Notice  is  hereby  given  that 
effective  immediately  all  public  lands  as 
legally  described  below  are  closed 
seasonally  to  all  vehicle  access  and 
travel  with  the  exception  of  existing 
roads  This  closure  will  be  in  effect  firom 
midnight  March  14,  to  midnight  May  31, 
annually. 


This  closure  is  part  of  the  Horn  Butte 
Long-billed  Curlew  Management  Plan 
and  is  intended  to  protect  the  curlew 
during  its  normal  breeding,  nesting  and 
brood-rearing  period.  The  long-billed 
curlew  is  currently  listed  as  a  Category 
2  Candidate  species.  This  listing 
identifies  those  species  which  are  being 
considered  for  addition  to  the  list  of 
Endangered  the  Threatened  Wildlife. 
While  Category  2  species  do  not  receive 
the  protection  of  listed  species,  it  is  the 
Bureau  of  Land  Management's  policy  to 
manage  its  lands  in  a  manner  which 
may  prevent  listing  as  threatened  and 
endangered. 

The  only  exception  to  this  order 
would  be  for  authorized  administrative 
use  and  emergency  needs. 

Tovvnship  2  North,  Range  22  East  of  the 

Willamette  Meridian 

Section  2:  All 
Section  3:  All 
Section  8:  SEV^ 
Section  10:  All 
Section  11:  All 
Section  12:  All 
Section  14:  NVi 
Section  15:  NV^NVi 

TowBsUp  S  North,  Range  22  East  of  the 
WiUamatte  Meridian: 

Section  4:  SV^.  S^NEV^,  SEVtNWV^ 
Section  14:  WM 

Section  22:  WV^.  WV^EV^.  NEV4NEV4 
Section  26:  SWV4SWV^ 
Section  27:  SV^SWV* 
Section  34:  All 

The  authority  for  this  closure  is  43  CFR 
8341.2 

This  designation  becomes  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effact  until  rescinded 
or  modiBed  by  the  Prineville  District 
Manager.  Information  and  maps  are 
available  at  the  Bureau  of  Land 
Management  Prineville  District  Office. 
155  East  4tii  Prineville,  OR  97754. 
Telephone  (503)  447-4115. 
Donald  L  Smith, 
Acting  District  Manager. 
[FR  Doc.  88-14288  Filed  6-14-88;  8:45  am] 
■lUMa  coot  4310-S3-M 

[IIV-4)60-0»-4333-02] 

Battto  Mountain  Dtotrlct  Advisory 
CouncH  Mseting  m  BatUs  Mountain,  NV 


r.  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and  43 
CFR  Part  1780  that  a  meeting  of  the 
Battie  Mountain  District  Advisory 
Council  will  be  held  on  Thursday,  July 
13. 1989.  The  meeting  will  convene  at  9 
ajn.  in  the  Shoshone  Eureka  Conference 
Room  at  the  Battie  Mountain  District 
Office. 


SUPPLtMCNTARV  INTOMflATION:  The 

agenda  for  the  meeting  will  include. 

1.  Opportunities  for  Recreation 
Development 

2.  Cumulative  Environmental  Impacts 
and  Mining;  and 

3.  Update  on  Riparian  Management 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  oral 
statements  between  2:30  and  3:00  p.m. 
on  July  13, 1989.  If  you  wish  to  make  an 
oral  statement  please  contact  James  D. 
Currivan,  District  Manager,  by  4:30  p.m. 
July  7. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Currivan.  District  Manager, 
P.O.  Box  1420,  Battle  Mountain,  Nevada 
89820  or  phone  (702)  635-5181. 

Date  Signed:  June  6, 1988. 

KOchaelC  Mitchell. 

Acting  District  Manager,  Battle  Mountain, 
Nevada. 

[FR  Doc.  89-14292  Filed  8-14-88;  8:45  am] 

BIUJMO  COOC  4310-HC-M 


[AZ-020-09-4213-011 

Ptwenix  District  Advisory  Council; 


agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  meeting  of  the 
Phoenix  District  Advisory  Council. 

date:  July  la  1989. 9:00  a.m. 
ADDRESS:  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

summary:  The  Phoenix  District 
Advisory  Council  of  the  Bureau  of  Land 
Management  meets  July  18. 1989.  The 
meeting  will  be  held  at  the  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road.  Phoenix,  at  9:00  a.m. 

The  Council  has  been  established  by 
and  will  be  managed  according  to  the 
Federal  Advisory  Committee  Act  of 
1972,  the  Federal  Land  Policy  and 
Management  Act  of  1976.  and  the  Public 
Rangelands  Improvement  Act  of  1978. 

The  agenda  for  the  meeting  includes: 

— Land  Exchanges 

— ^Barry  M.  Goldwater  Bombing  Range 

Plan 
— Phoenix  Resource  Management  Plan 

Amendment 
— ^BLM  Management  Updates 
— ^Business  from  Floor 
— Public  Comments  and  Statements 
— Future  Meetings  and  Agenda  Topics 

SUFPLEMENTARY  INFORMATION:  This  is  a 

public  meeting  and  the  presentation  of 
oral  statements  or  the  submission  of 
written  statements  that  address  the 
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issues  on  the  meeting  agenda  or  related 
matters  are  welcome. 

Dated:  June  6, 1888. 
Henri  R«  oisson. 
District  Manager. 

[FR  Doc  80-14286  FUed  8-14-88;  8:45  am] 
BRxwa  COOC  4ns-s»-ii 

tUT-O50-0S-441(M»l 
Advisory  Council  MssUnQ 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTKNC  District  advisory  cotmcil 
meeting. 

SUMMARY:  The  Richfield  District 
Advisory  Council  will  hold  a  meeting 
and  field  tour  on  July  11  and  12, 1989. 
The  business  meeting  will  be  on  July  11 
in  the  Fillmore  Area  Office.  15  East  500 
North.  Fillmore,  Utah,  starting  at  10:00 
ajn.  The  agenda  for  the  meeting  is  as 
follows: 

1.  District  drought  conditions. 

2.  The  exchange  in  the  Deep  Oeek 
Mountains. 

3.  Electronic  Combat  Test  Capability. 

4.  Update  on  the  District  Recreation 
Program. 

5.  Update  on  the  Wilderness  Program. 

6.  Mining  operations  in  WSA's. 

7.  Riparian  management 

8.  Update  <m  the  Henry  Motmtain 
CRM. 

A  field  tour  is  scheduled  for  July  12  to 
leview  the  rehabilitation  efforts  on  the 
(]lear  ^>ot  fwoject  work  along  with 
reviewing  the  Crystal  Peak  Mineral 
development 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  to  the  Council  between  2:00 
p.m.  and  3:00  p  jn.  or  file  written 
comments  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
'  District  Manager,  Bureau  of  Land 
Management  150  East  900  North, 
Richfield.  Utah  84701. 

Date:  June  7, 1988. 
LaiTy  R.  Oldroyd, 

Associate  District  Manager,  Richfield  District 

Office. 

[FR  Doc.  89-14288  Filed  8-14-89;  8:45  am] 

BILUNQ  CODE  4310-DQ-M 

[AZ040-09-4351-02  SPCA] 

Mseting  of  ths  San  Pedro  Advisory 
Committee 

aocncy:  Boreaa  of  Land  Managemoit 
action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  100-806  and  43 


CFR  1780,  that  a  meeting  of  the  San 
Pedro  Riparian  National  Conservation 
Area  Advisory  Committee  will  be  held. 
DATE:  Tuesday,  July  25, 1989  at  lOM) 
a.m. 

ADDRESS:  Chapman  College,  77  Calle 
Portal.  Suite  C  200.  Sierra  Vista, 
Arizona. 

FOR  FURTHER  INFORMATION:  Erick 
Campbell,  San  Pedro  Project  Manager, 
BLM,  Box  9853,  Rural  Rte.  1,  Huachuca 
City,  Arizona  85616.  Telephone  (602) 
457-2285. 

SUPPIfMENTARY  INFORMAnOW  The 

agenda  for  the  first  meeting  of  the  newly 
established  San  Pedro  Advisory 
Committee  includes  the  following  items: 

1.  Introduction  of  members. 

2.  Nomination  and  election  of 
Chairperson  and  Vice  Chairperson. 

3.  Briefing  on  San  Pedro  Management 
Plan. 

4.  Briefing  on  San  Pedro  Monitoring 
Plan. 

5.  Management  Update  and  Business 
from  the  Floor. 

The  meeting  is  open  to  the  public. 
Interested  p>erson8  may  make  oral 
statements  to  the  Advisory  Committee 
between  11:00  and  11:30  am.  or  may  file 
written  statements  for  consideration  by 
the  Advis<M7  Committee.  Anyone 
wishing  to  make  an  oral  statement  must 
contact  the  BLM  San  Pedro  Project 
Manager  by  Friday,  July  21. 1989. 
Depending  upon  the  number  of  people 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  considered. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  San  Pedro  Profect 
Office  and  will  be  available  for  pubUc 
inspection  and  reproduction  (during 
regular  business  hours)  within  30  days 
following  die  meeting. 

Date:  June  8, 1989. 

Ray  A  Brady, 

District  Manager. 

[FR  Doc.  89-14287  Filed  6-14-88:  8:45  am] 

BHJJNQ  COOC  4t10-32-M 

[ES-970-0»-412(MM;  FLES  32578] 

Proposed  Class  II  Reinstatement; 
Okaloosa,  AL 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Class  II  Reinstatement 

summary:  Proposed  reinstatement  of 
terminated  oil  and  gas  lease  FLES  32578. 
FOR  FURTHER  INFORMATION  CONTACT 
Ivy  Garcia  at  (703)  461-1452. 
StIPFLEMENTARY  MFORSUTION:  Federal 
oil  and  gas  lease  FLES  32578,  for  certain 
lands  located  in  T.  5  N.,  R.  24  W.. 


Okaloosa  County,  Alabama,  terminated 
automatically  by  operation  of  law  on 
October  1, 1988  (30  U.S.C.  188). 

A  petition  for  a  Qass  n  Reinstatement 
was  filed  by  Mr.  Thomas  Connell 
(lessee)  under  Section  3lD  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (98 
Stat  2447). 

The  lessee  has  met  all  of  the  following 
requirements  for  a  Qass  Q 
Reinstatement 

(a)  $500 Administrative  Fee. 

(b)  $130 Publication  Cost 

(c)  $7.560... Back  Rental  Payment 


The  proposed  reinstatement  of  the 
lease  would  be  imder  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  or  i>ortion8  thereof  per  year, 
and  royalfy  at  a  rate  of  not  less  than 
16%  percent  beginning  October  1, 1988. 
Terry  L  Plummw. 
Associate  State  Director. 
[FR  Doc.  88-14283  Filed  8-14-88;  8:45  am] 


Proposed  Reinstatement  of  a 
Terminated  OH  and  Gas  Lease; 
FablMnks,AK 

May  25, 1989. 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48885-T  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridian,  Alaska 
T.22S..R.2E.. 

Sec33SENW. 
(40  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalfy  increased 
to  16%  percent  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  December  1. 
1988,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48685-T  as 
set  out  in  section  31  (d)  ai>d  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease. 
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effective  December  1, 1888  subject  to  the 
terms  and  conditions  cited  above. 
8«M  A  Faushr, 

Acting  Chief,  Branch  of  Mineral  Adjudication. 
[FR  Doc  89-14286  Piled  0-14-80;  8:48  am] 
MUNM  COOS  4I1»^M-M 


Propoeed  Reinatatement  of  a 
Termlnatad  Oil  and  Oaa  Laaae; 
Fairbanka,AK 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  aas 
lease  AA-46685-U  has  been  received 
covering  the  following  lands: 

Fairbanks  Matidiaii.  Alaska 
T.  22  S..  R.  2  E.. 
SecSSSESE. 
(40  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  l>een  paid.  The  required  rentals 
and  royalties  accruing  from  December  1, 
1988,  the  date  of  termination,  have  been 
paid. 

Having  met  cdl  the  requirements  for 
reinstatement  of  lease  AA-48e85-U  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  December  1, 1988,  subject  to 
the  terms  and  conditions  cited  above. 
Sua  A  Faufhr. 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
[FR  Doc  80-14290  Filed  8-14-80: 8:46  am] 
■ajJNQ  COOC  4*10-M-«I 

[MT-92(M»-41 1 1-1 1: 80M  74840] 

Propoeed  Relnatatewnt  of 
Tenninated  Oil  and  Oaa  Leaae;  Hartfng 
County,  SO 

Under  the  provisions  of  Pub.  L  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  SDM  74840,  Harding  County, 
South  Dakota,  was  timely  flled  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $7  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Unds  Leasing  Act  of  1920  (30  U.8.C. 


188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated  June  6,  I960. 
JuM  A.  Bailey, 

Chief,  Leaaing  Unit 

[FR  Doc  80-14291  Filed  6-14-80;  8:45  am] 
■HJJNQ  coot  4S1«-0iMI 


[£8-090-09-4212-1 1;  £8-20060-01 1  ] 

Realty  Action;  Recreation  and  Pul>lic 
Purpoeee  Claaalflcatlon— Land 
Ctaaelflcation  for  Recreation  and 
PutMIc  Purpoeee,  Carlton  County,  MN; 
Correction 

auMSlAllv:  This  notice  corrects  the  total 
acreage  of  land  being  patented  to  the 
State  of  Minnesota,  Department  of 
Natural  Resources  as  published  in  the 
Federal  Register  on  December  1, 1988, 
Volume  53,  No.  231,  page  48588.  The 
correct  acreage  is  4.30  acres. 

FOM  njRTHIR  INrORMATION  CONTACT: 

Milwaukee  District.  Biu«au  of  Land 
Management  Suite  225,  310  W. 
Wisconsin  Avenue.  Milwaukee, 
Wisconsin  53203. 

Qirif  Hanaon. 

Acting  District  Manager 

[FR  Doc  80-14282  Filed  6-14-80;  8:45  am] 


[NM-920-09-4120-10] 

Sen  Juan  River  Regional  Coal  Team 
(RCT);  Availability  of  Revieed  Draft 
Data  Adequacy  Standarda  for  New 
Mexico  and  Colorado 

AOaNCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

action:  Notice  of  Availability. 

autlMARV:  Revised  draft  Data  Adequacy 
Standards  for  the  San  ]uan  River  Coal 
Region  are  available  upon  request 
beginning  Friday,  June  16. 1989.  There 
will  be  a  30-day  public  comment  period. 
OATia:  Public  comments  on  the  revised 
draft  Data  Adequacy  Standards  are 
requested  by  Monday,  July  17, 1989. 
Comments  should  be  sent  to  Russell 
Jentgen  at  the  address  shown  below. 

AODMaa:  Copies  of  the  revised  draft 
Data  Adequacy  Standards  may  be 
obtained  from  either  Russell  Jentgen  or 


Ed  Heffem.  Bureau  of  Land 
Management.  New  Mexico  State  Office, 
Branch  of  Solid  Minerals,  NM  (921),  P.O. 
Box  1449,  Santa  Fe.  New  Mexico  87504- 
1449,  telephone  (505)  988-6109. 

FOR  RiirrNiii  iNFOiniATiON  contact: 

Russell  Jentgen  or  Ed  Heffem  at  the 
above  address  or  telephone  number. 

SUFrLBNtNTARY  INFOmiATlON:  The 

revised  draft  Data  Adequacy  Standards 
spell  out  levels  of  data  to  be  acquired 
prior  to  the  competitive  leasing  of 
Federal  coal  tracts,  whether  in  the  lease 
by  application  or  regional  leasing  mode. 
Data  standards  are  proposed  for 
geology,  soils,  water,  vegetation, 
wildlife,  air,  socioeconomics,  cultural 
resoiut:e8,  paleontology,  and  land  use 
disciplines  within  the  San  Juan  River 
Region. 

The  standards  are  being  prepared  by 
a  mulUdisciplinary  task  force  composed 
of  Federal  and  State  resource 
specialists.  The  task  force  was 
appointed  and  guided  by  the  San  Juan 
RCT.  The  Data  Adequacy  Standards  are 
being  prepared,  with  public  input,  at  the 
direction  of  the  Department  of  the 
Interior  as  an  outcome  of  the 
supplemental  EIS  to  the  Federal  Coal 
Management  Program. 

The  first  draft  of  the  Data  Adequacy 
Standards  was  released  on  March  3, 
1989,  for  a  45-day  public  comment 
period  We  received  eleven  written 
comments,  which  ranged  friim  one-page 
general  policy  statements  to  nine  pages 
of  detailed  suggestions.  Respondents 
included  one  utility  company,  one 
mining  association,  four  individuals 
from  State  agencies,  three  BLM  offices, 
and  two  other  Federal  agencies.  Several 
public  comments  on  the  first  draft 
perceived  some  standards  as  directed 
more  to  mine  plan  than  pre-lease 
requirements,  and  lacking  flexibility  for 
the  RCT  to  modify  requirements  on  a 
case-by-case  basis.  Other  comments 
asked  that  the  standards  emphasize 
determinations  to  be  made  rather  than 
specific  methods,  that  they  be  more 
flexible  for  small  tracts  next  to  existing 
operations,  and  that  they  address  Indian 
concerns  and  needs  of  the  Clean  Water 
Act  In  addition,  it  was  pointed  out  that 
San  Juan  River  is  the  first  coal  region  to 
have  to  apply  data  adequacy  standards 
to  a  specific  surface  mine  lease 
application  (the  Fence  Lake  Project). 

The  RCT  discussed  these  comments  at 
its  meeting  on  April  28, 1989,  and 
decided  that  the  task  group  would 
redraft  the  standards  and  send  them  out 
by  mid-June  for  another  SO^lay  comment 
period.  After  the  close  of  this  period  and 
analysis  of  the  comments,  the  RCT 
chairman  would  poll  the  team  as  to 
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whether  a  meeting  is  required  to  discuss 
and  approve  the  standards.  The  date  of 
August  24. 1989,  has  been  reserved  if  a 
meeting  is  needed. 
LanyLWoodnd. 

Chairman,  San  Juan  River  Regional  Coal 
Team. 

Dated:  June  5, 1980. 

[FR  Doc.  80-14191  Filed  6-14-89;  8:45  am] 
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Fish  and  WHdNfe  Service 

Receipt  of  Appllcationa  for  Permlta 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (18  U.S.C.  1531,  et  seg.y. 

PRT-738296 

Applicant  New  York  Zoological 
Society,  Bronx,  NY. 

The  applicant  requests  a  permit  to 
export  red  blood  cells  and  plasma 
samples  taken  from  a  female  Asian 
elephant  [Elephas  maximus)  that  has 
been  in  captivity  at  the  Bronx  Zoo  since 
1976.  The  samples  are  to  be  sent  to  Dr. 
Graham  Biulon.  National  Research 
Council,  Division  of  Chemistry.  Ottawa. 
Canada,  for  scientific  research  purposes. 

PRT-738510 

Applicant  Roar  Foundation,  Acton, 
CA. 

The  applicant  requests  a  permit  to 
export  one  pair  of  captive  bora  Siberian 
tigers  [Panthera  tigria  altaica)  to  the 
Beijing  Zoo,  People's  Republic  of  China, 
for  display  and  breeding  purposes. 

PRT-738284 

Applicant  University  of  California. 
San  Diego.  La  Jolla.  CA. 

The  applicant  requests  a  pemut  to 
import  naturally  shed  hair  and  samples 
of  blood  of  captive  gibbons  (Hylobates 
lar)  and  (H.  pileatus)  from  lliai 
Zoological  Organizations,  Dusit  Zoo. 
Bangkolc  Thailand  for  the  purpose  of 
genetic  research. 

PRT-738755 

Applicant  Hawthorn  Corporation. 
Grayslake.  IL 

The  appbcant  requests  a  permit  to 
import  two  male  captive  bom  tigers 
(Panthera  tigris)  bom  Japan.  The  tigers 
will  be  imported  for  piuposes  of 
exhibition  and  captive  breeding.  In  the 
future,  the  applicant  will  export  and 
reimport  these  animals  for  the  same 
purposes. 


PRT-738751 

Applicant  Interaational  Animal 
Exdiange,  Inc.,  Feradale,  MI. 

The  applicant  requests  a  permit  to 
import  one  captive  bora  female  cheetah 
(Acinonyx  jubatus)  from  the  Wassenaar 
Zoo,  Wassenaar,  Holland,  for  sale  to  the 
Jacicson  Zoological  Park,  Jackson, 
Mississippi.  The  Jaclison  Zoo  intends  to 
use  the  cheetah  for  breeding  and  display 
purposes. 

PRT-738554 

Applicant  Eraest  W.  Foster,  Jr^ 
Worcester,  MA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscua  dorcas 
dorcas]  to  be  cdled  from  the  captive 
herd  maintained  by  Mr.  F.W.M.  Bowker, 
Jr.,  Grahamstown,  RepubUc  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

PRT-738275 

Applicant  Audubon  Zoological 
Garden.  New  Orleans.  LA. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  golden  conures  [Aratinga 
guawuba)  from  Mr.  Ed  Locke,  Largo, 
Florida,  for  captive  breeding  purposes. 
The  birds  were  hatched  in  captivity  at 
Busch  Gardens,  Tampa,  Florida,  and 
subsequenUy  sent  to  Mr.  Locke. 
Audubon  Zoo  will  trade  one  captive- 
hatched  hyacinth  macaw 
[Anodorhynchus  hyacinthinus)  to  Mr. 
Locke  for  the  golden  conures. 

PRT-738519 

Applicant  Michael  Werner,  Rock 
Springs,  WY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
make  bontebok  [Damaliscua  dorcaa 
dorcaa)  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  F.W.M.  Bowker, 
Jr..  Grahamstown.  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  siuvival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432, 4401  N.  Fairfax  Dr..  Arlington, 
VA  22203,  or  by  writing  to  the  the 
Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  3507,  Arlington, 
Virginia  22203-3507, 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 


Date:  June  0, 1980. 

RJC  Robinson, 

Chief  Branch  of  Permits,  US.  Office  of 
Management  Authority. 

[FR  Doc  80-14173  Filed  6-14-89;  8:45  am] 


AvaHabHity  of  a  Final  Environmental 
Impact  Statement  on  Atlantic  Salmon 
Reetoratlon  In  New  England 

AQENCv:  Fish  and  WUdlife  Service. 

Interior. 

action:  Notice. 


r.  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  on  Atlantic  Salmon 
Restoration  in  New  England  is  available 
for  public  review.  Comments  and 
suggestions  are  requested  As  the  result 
of  extensive  review  and  comment  by 
state  agencies,  conservation 
organizations,  those  involved  with  the 
hydropower  industry,  and  interested 
private  citizens  on  the  Draft  EIS.  a 
modified  Proposed  Action  has  been 
developed  llie  principal  change  from 
the  Draft  EIS  is  in  the  Ust  of  rivers  in 
New  England  that  are  targeted  for 
restoration  over  the  next  30  years.  The 
Project  Area  is  composed  of  nine  New 
England  coastal  drainage  basins  from 
the  Connecticut  River  to  the  St  Croix 
River  plus  the  U.S.  portions  of  two 
tributaries  to  the  St  John  River. 

The  Proposed  Action  will  restore  self- 
sustaining  Atiantic  salmon  populations 
to  the  Connecticut  Pawcatuck, 
Merrimack,  Saco,  Union,  Androscoggin, 
Kennebec  Penobscot  St  Croix. 
Meduxnekeag.  and  Aroostook  Rivers  by 
the  Year  2021.  Existing  Service  facilities 
would  be  used  without  need  for  new 
fish  hatcheries.  The  Service  will  stock 
over  5.3  million  juvenile  Atlantic  salmcm 
annually  until  self-sustaining 
populations  are  established  in  the  target 
rivers.  The  retro-fitting  or  upgrading  of 
fish  passage  facilities  will  be  necessary 
at  105  existing  dams.  Fully  restored 
annual  salmon  runs  are  projected  to 
total  an  average  38,000  adults,  and 
provide  90,000  man-days  of  sport  fishing. 
Total  discounted  costs  of  the  30-year 
program  is  estimated  to  be  $79.4  million 
compared  to  an  estimated  benefit  of 
$87.8  million. 

DATES:  Written  comments  are  requested 
by  August  15, 1989. 

AOOnESS:  Comments  should  be 
addressed  to  Ronald  E.  Lambertson, 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Newton 
Coraer,  Massachusetts  02158. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Ralph  W.  Abele  or  Dr.  Dan  C 


8ffCTB 
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Kimball.  One  Getway  Center,  Newton 
Comer.  Matsachuiettt  021M,  talephone 
(617)  96S-«10a 

Individual*  wishing  copies  of  the  FES 
should  contact  Dr.  iOmball  at  the  above 
addresa  and  telephone  number 
(exteniion  206).  Copies  are  being  sent  to 
groups  and  individuals  who  received  the 
DEIS.  Copies  will  be  available  for 
examination  at  the  U.S.  Fish  and 
Wildlife  Service  Regional  Office  in 
Newton  Comer.  Massachusetts. 
aiWMXMiNTAirr  infonmahon:  This 
Final  Environmental  Impact  Statement 
addresses  the  restoration  of  Atlantic 
salmon  to  New  England  rivers  where 
native  populations  have  become  extinct 
It  describes  a  Proposed  Action  and  two 
Altemative  Actions.  The  Proposed 
Action  represents  the  continuation  of 
the  current  Adantic  salmon  restoration 
program  that  was  initiated  prior  to  the 
National  Environmental  Policy  Act  It 
addresses  eleven  river  basins  where  the 
restorati<Hi  of  self-sustainina 
populationa  is  deemed  feasible. 

Altemative  #1  represents  a 
geographically  limited  Implementation 
of  the  Proposed  action.  It  would  restore 
self-sustaining  Atlantic  salmon 
populations  to  those  historical  salmon 
rivers  that  are  highest  priority  within 
each  of  the  six  New  Ei^land  states. 
These  rivers  are  the  Penobscot  St 
Croix.  Merrimack.  Pawcatuck,  and 
Connecticut  Rivers.  The  same  level  of 
Service  resources  woidd  be  applied 
towards  achieving  restoration  on  these 
five  rivers  as  is  described  for  the 
Proposed  Action.  The  resultant  restored 
population  would  be  approximately 
25,000  adulu  or  34%  less  than  the 
proposed  action.  A  commensurate 
decline  would  occur  in  the  sport  harvest 
New  Qsh  passage  facilities  would  be 
required  at  68  dams  radier  ttian  IDS  as 
under  the  Proposed  Action.  The  present 
day  value  of  all  costs  for  Altemative  #1 
is  14%  less  than  that  of  the  Proposed 
Action. 

Altemative  #2  is  the  "No  Action" 
alternative.  It  calls  for  the  Service  to 
terminate  all  discretionary  actions 
relative  to  the  restoration  of  Atlantic 
salmon  and  to  cany  out  only 
legislatively  mandated  activibes. 

Altemative  #2  eliminate  the  use  of 
federal  hatcheries  for  Atlantic  salmon 
restoration  and  the  associate  field 
evaluation  activities  (habitat  surveys, 
tagging,  monitoring  adult  runs,  eta). 
Service  research  activities  directed  at 
Atlantic  salmon  restoration  would 
essentially  cease.  The  role  of  federal 
grant  administration  to  the  states 
remains  essentially  unchanged.  The 
statutory  responsibilities  to  review, 
comment  recommend  or  prescribe 


mitigation  to  protect  wildlife  and 
fisheries  resources  in  federally  funded, 
permitted,  or  licensed  projects  also 
remain  unchanged.  It  is  assumed  that 
the  states  currently  producing  salmon 
would  maintain  these  programs,  and 
would  not  expand  them  to  replace  the 
current  Federal  commitment  of 
resources  and  production  facilities.  It  is 
also  assumed  that  mitigation  measures 
incorporated  into  hydro  operation 
licenses  would  not  include  requirements 
that  licensees  provide  salmon  smolts, 
fry  or  hatchery  facilities.  The  projected 
sustainable  adult  salmon  runs  from  past 
Service  and  future  state  restoration 
activities  is  4,000,  which  would  support 
a  sport  harvest  of  800  salmon  and  10.000 
man  days  of  recreational  fishing. 
lames  F.  GiUelt 
Acting  Regional  Dinctor. 
June  6, 1960. 

[FR  Doc.  89-14281  Filed  6-14-86;  6:45  am] 
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National  Park  8«rvi06 

Envlromwontal  8tatoiw6iit6,  Mlwlnfl  In 
Alaaka  Natioraa  Parfc  SyatMn  Units 

AOlNCv:  Extension  of  comment  period 

on  draft  environiccsta!  ispact 

statements  and  availability  of 

information. 

action:  Extension  of  comment  period  on 

draft  Environmental  Impact  Statements 

and  availability  of  information. 


n  The  comment  period  for  the 
Denall  National  Park  and  Preeerve, 
Wrangell-St  Ellas  National  Park  and 
Preserve,  and  Yukon-Charley  Rivers 
National  Preserve  (iraft  environmental 
impact  statements  (DEIS)  has  been 
extended  to  August  14, 1969.  Comments 
on  die  DEISs  may  be  submitted  to 
Steven  Hunt  Project  Coordinator. 
Minerals  Management  Division, 
National  Park  Service,  Alaska  Regional 
Office,  2525  Gambell  St,  Anchorage, 
Alaska  99503. 

This  notice  also  announces  the 
availability  of  technical  backgroimd 
material  and  environmental  information 
used  in  developing  the  E^ISe  including 
the  baseline  values  used  for  determining 
quantitative  cimiulative  environmental 
impacts  for  target  resources.  This 
information  is  available  for  public 
review  at  the  National  Park  Service, 
Alaska  Regional  Office  at  the  above 
address. 

Copies  of  the  DEISs  are  available  on 
request  from  the  National  Park  Service, 
Alaska  Regional  Office  (telephone  (907) 
275-2616),  the  Alaska  Public  Lands 
Information  Center  at  605  West  Fourth 
Avenue.  Anchorage,  and  the  Alaska 


Public  Landa  Information  center  at  2S0 
Cushman.  Suite  lA  Fairbanks. 

Date:  June  9, 1989. 
Jamas  W.  Stewaid. 

Acting  Associate  Director,  Planning  and 
Development. 
[FR  Doc.  86-14158  Filed  6-14-89;  8:45  am] 
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Offic*  of  Surfaco  Mining  Radamation 
and  Enforcamant 

[DES  8»-13;  Navajo  Mining  Lease  No.  14- 
20-0606-6660  and  JoM  Uae  Araa  Mnlng 
Laaaea  Noa.  14-20-0450-5743  and  14-20- 
0603-99101 

Availability  of  tha  Draft  Environmantal 
Impact  Statamant,  on  Propoaad  Parmlt 
AppHcatton  for  Biadt  Maaa-Kayanta 
MIna,  Nav6)o  and  HopI  Indian 
Raaarvatlona,  AZ 

AOCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement 
(OSMRE-EIS-25). 


r.  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  OSMRE 
is  making  available  a  draft 
environmental  impact  statement  (EIS) 
on  the  proposed  pemiit  application  for 
the  Black  Mesa-Kayenta  mine.  The  EIS 
has  been  prepared  to  analyze  the 
probably  impacts  on  the  human 
environment  should  the  permit 
application  submitted  by  Peabody  Coal 
Company  (PCC)  for  the  Black  Mesa- 
Kayenta  mine  be  approved  with 
conditions  or  disapproved.  The 
operation  is  located  approximately  125 
miles  northeast  of  Flagstaff,  Arizona, 
and  10  miles  southwest  of  Kayenta, 
Arizona.  OSMRE  is  requesting  that  any 
interested  party  submit  written 
comments  on  the  draft  EIS.  In  addition 
to  receiving  written  comments,  five 
public  meetings  will  be  held  by  OSMRE 
from  August  7, 1989,  to  August  11, 1989, 
at  various  locations  to  receive  oral 
comments  on  the  draft  EIS. 

DATES:  Comment  Period:  Written 
comments  on  the  draft  EIS  must  be 
received  by  4:00  p.m.  (MDT),  August  16, 
1989  at  the  location  listed  below,  under 
AOORESSES. 

Public  Meetings:  The  following  public 
meetings  have  been  scheduled  to 
receive  comments  on  the  draft  EIS. 

August  7. 1989:  Flagstaff,  Arizona;  7  p.m. 
(local  time).  Best  Western  Little 
America  Motel  American  "B" 
Conference  Room.  2515  East  Butler 
Avenue. 
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August  8, 1989.  Moenkopi.  Arizona:  7 

pjn.  (local  time).  Moenkopi 

Conmiunity  Building. 
August  9, 1968,  Kykotsmovi.  Arizona;  2 

p.m.  (local  time).  Hopi  Tribe  Council 

Chambers. 
August  10, 1989.  Kayenta,  Arizona;  7 

p.m.  (local  time),  Kayenta  Chapter 

House. 
August  11, 1989.  Window  Rock.  Arizona; 

2  pan.  (local  time).  North  Conference 

Room,  Navajo  Tribal  Council 

Chambers. 


:  Written  comments  and/or 
requests  for  additional  copies  of  the 
draft  EIS  should  be  hand-delivered  or 
mailed  to  Peter  A.  Rutledge,  Chief, 
Federal  Programs  Division,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Westem  Field  Operations, 
Brooks  Towers,  Second  Floor,  1020— 
15th  Street  Denver,  Colorado  80202. 
Attention:  Sarah  E.  Bransom. 

FOH  FURTHEfl  INFORMATION  CONTACT 

Sarah  E.  Bransom,  Black  Mesa-Kayenta 
mine  EIS  Project  Leader  (telephone:  303- 
744-2891)  at  the  Denver,  Colorado, 
location  given  under  ADDRESSES. 

SUPPLEMENTARY  INFORMATION:  The 

Black  Mesa-Kayenta  mine,  located 
approximately  125  miles  northeast  of 
Flagstaff,  Arizona,  and  10  miles 
southwest  of  Kayenta,  Arizona,  consists 
of  two  separate  but  adjacent  existing 
mining  operations — the  Black  Mesa 
mine,  which  produces  approximately  5 
million  tons  of  coal  per  year,  and  the 
Kayenta  mine,  which  produces 
approximatley  7  miUion  tons  of  coal  per 
year. 

The  proposed  life-of-operations  permit 
area  would  cover  62,753  acres  of  Hopi 
and  Navajo  tribal  lands.  PCC  proposes 
to  disturb  13,618  acres  of  land  within  the 
proposed  life-of-operations  permit  area. 
PCC  plans  to  produce  292  million  tons  of 
coal  through  tiie  year  2011  and  conduct 
reclamation  related  activities  through 
the  year  2032. 

OSMRE  has  previously  issued  PCC 
two  permits  to  mine  coal  at  the  mining 
complex.  Between  1970  and  December 
31, 1985,  mining  activities  disturbed 
approximately  4,480  acres  within  these 
two  permit  areas.  The  proposed  Federal 
permit  would  (1)  encompass  the 
previously  issued  permits  under  one 
permit  (2)  authorize  PCC  to  disturb  an 
additional  13,618  acres  through  the  year 
2023,  and  (3)  authorize  PCC  to  upgrade  a 
nimiber  of  existing  mining-related 
facilities  to  meet  ciirrent  Federal 
performance  standards. 

The  two  altematives  evaluated  in  the 
EIS  are  (1)  approval  with  conditions  or 
(2)  disapproval  of  the  following  three 
actions:  OSMRE  would  approve  the 
permit  application  package  and  issue  a 


Federal  permit  with  conditions;  the 
Bureau  of  Land  Management  would 
approve  the  life-of-mlne  mining  plan: 
and  the  U.S.  Army  Corps  of  Engineers 
would  issue  a  Section  404  permit 
OSMRE  has  identified  "approval  of  the 
proposed  permit  applications  with 
conditions"  as  the  preferred  altemative. 
Date:  June  &  1986. 
JohnlLFainll. 

Acting  Director.  Office  of  Environmental 
Project  Review. 

[FR  Doc.  89-14168  Filed  6-14-89;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  NaAB-309X] 

Cbnarron  Rhrar  VaMay  Raiwray  Ca— 
Diaoontlnuanca  Exaaiption  In  Pawnee 
and  Payne  Countlea,  OK 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
10903,  et  aeq.,  the  discontinuance  of 
operations  by  Cimarron  River  Valley 
Railroad  over  25.47  miles  of  track  leased 
from  The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  (ATSF),  which 
extends  from  milepost  59.38  at  Camp, 
Pawnee  County,  OK  to  milepost  84.85  at 
Cushing,  Payne  County,  OK. 
Abtmdonment  of  this  line  by  ATSF  was 
approved  in  Docket  No.  AB-52  (Sub-No. 
27).  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company— Abandonment— In 
Pawnee  and  Payne  Counties,  OK  (not 
printed),  certificate  and  decision  served 
June  25. 1984. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  17, 
1989.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
June  26, 1989,  petitions  to  stay  must  be 
filed  by  June  30, 1989,  and  petitions  for 
reconsideration  must  be  filed  by  July  10, 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-309X  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 


(2)  Petitioner's  representative:  Peter  A- 
Greene.  Thompson,  Mine  and  Flory,  1920 
N  Street  NW..  Washington.  DC  20036. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  27^7245.  TDD 
for  hearing  impaired:  (202)  275-1721. 

SUPPLEMENTARY  NIFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
280-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Service  (202)  27S-1721.) 

Decided:  June  7, 1989. 

By  the  Commission.  Chainnan  Cradison. 
Vice  Chainnan  Simmons.  Commissioners 
Andre,  LAmboley,  and  Phillips.  Vice 
Chairman  Simmons,  )oined  by  Commissioner 
Lamlxiley  dissented  with  a  separate 
expressioa 

Katfalaen  M.  King. 

Acting  Secretary. 

[FR  Doc.  89-14284  Filed  6-14-89;  8^45  am] 
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IFkiance  Docket  Na  31424] 

Acquisition  by  Tampa  Bay  &  Westem 
Transportation,  Inc,  of  a  CSX 
Tranaportation,  Inc,  Una  Betareen 
Sulphur  Springs  and  Broco.  FL; 
Decision 

AOENCV:  Interstate  Commerce 
Commission. 

action:  Notice. 


*  See  Exempt  of  Rail  AtMitdonment— Offers  of 
Finan.  Assist,  4  LaC2d  164  (1987),  and  final  rule* 
published  in  the  Fadatal  tt»f^etm  on  December  22, 
1867  (S2  FR  48440-48440). 


;  The  Commission  is  accepting 
for  consideration  the  application  filed 
May  12. 1989.  by  Tampa  Bay  &  Western 
Transportation.  Ina  (TBWT),  the  Estate 
of  Roger  L  Putnam,  and  CSX 
Transportation.  Ina  (CSX),  for  TBWT  to 
acquire  the  55.34-mile  CSX  Line  between 
Sulphur  Springs  and  Broco,  FL,  and  to 
issue  securities  to  finance  the 
transaction.  Pursuant  to  49  CFR  Part 
1180,  the  Commission  finds  this  to  be  a 
minor  transaction. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  July  10, 1989. 
Comments  from  the  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  be  filed  by  July 
25. 1989.  Applicants'  reply  is  due  August 
14, 1989. 

FOR  FURTHER  RIFORaUTNM  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
ADDRESSES:  An  original  and  10  copies  of 
all  documents  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Brandx. 
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•ppUMtfoa  AM  ftfqr  U  ttH.  Ttepa 
Bay  t  Wntml^Mimrtalioa.  ina 
(TBWT).  dM  ■Mala  of  Roiw  L.  PHtaam. 
and  CSX  Transportation.  Inc.  (CSX). 
M^  approval  ondar  40  U&C  11343.  «f 
f09^  for  TBWT  to  aooofra  a  S&34-aaJla 
CSX  Una  batwMB  Sn^iluir  Spdnga  and 
Brooo.  PL.  Tlw  appUcanta  ooirtand  diat 
thia  traiiaactlnn  ■aata  tha  criteria  for  a 
minor  tranaaction  ondar  40  CFR 
1180l2(c),  and  dwy  aabmUtad  a 
ooofbnning  application  in  aooordanoa 
with  dM  lailiood  oooaeUdattoa 
ragulatioos  at  40  CFR  Part  liaa  Thay 
alao  Mok  authority  undar  40  VA.C. 
11301  to  iaaua  Mcuritias  to  Bnanca  dia 
transaction. 

TBWT  is  a  motor  carrier  with 
nattowrida  faral  onwiBodWaa 
authority.  R  piisaady  provldaa  aanrtoa 
to  a  patron  hi  «M  Tampa.  PL  araa. 
shippii^  frosan  saUoad  to  varioas 
points  in  the  United  SUtes.  It  will  baa 
Class  in  railroad  following  tha  propoaad 
transaction.  TBWT  Is  a  dosaly  neld 
corporation.  The  Estate  of  Roger  L 
Putnam  controls  it.  but  does  not  control 
any  other  carriers.  CSX  is  a  Class  I 
common  caniar  by  railroad  operating  bi 
19  states,  the  District  of  Columbia,  and 
the  Province  (tf  Ontario,  Canada.  It  is  a 
unit  of  CSX  Corporation. 

The  line  sought  to  be  acquired 
infihidipy  (1)  Track  from  Sulphur  Springs, 
PL  (milepost  SR-«3&2e).  to  BreoksviUe 
Yard.  PL  (milepost  SR-702M):  (2)  the 
Broco  ^por.  from  BrooksvQle  Yard  to 
Brooo.  PL  (4J3  miles):  (3)  the  aumds 
Spur,  from  Brooksville  to  Shands  (1.M 
D^es):  and  (4)  Bosch  Leads  #1  (2.91 
miles)  and  #2  (0.96  miles)  tai  Tampa.  PL 
The  line  has  about  100  active  patrons. 
Freight  moving  over  it  consists 
principally  of  mah  liquors,  coal, 
limestone,  cement  and  lumber.  It 
carriers  no  oveihead  traffic.  In  1967  CSX 
handled  about  7,450  carloads  originating 
on  the  line,  and  about  6,200  carloads  in 
Uie  first  10  montiis  of  1906.  CSX 
provides  no  passenger  eervioe  oo  the 
line. 

The  applicants  state  that  tha 
transaction  will  enable  TBWT  to 
develop  new  rail  business  and  operate 


to  eaaentlaUy  a  new  narkat  II  wiU 
thereby  provide  a  savanae  baae 
peRBitting  iapravod  sandoa  to  an  of  Its 
paUQBa  ano  flnpravBg  KB  lUMDCMi 
viability.  TteappttoaataoMlBlal    ' 
IIm  banafita  fta  ton  will  pnaatra 
adaqaata  rail  tranapottattan  aervioa  and 
praiMita  oanpatittoB  hi  the  ana. 

Hm  applicants  contend  the 
acquisition  will  not  laaaan  any  tnterstata 
or  taitiastata  ooa^Mtitioa  or  craato  a 
monopoly  or  restrain  trade  in  freiglU 
surface  tran^ortatioo.  IVy  stats  that 
TBWT  and  CSX  do  not  serve  any  oftiie 
aame  sharpers.  The  area  that  ia  served 
by  (ha  Mtf  Um  is  alio  aMvsd  ^  aHy 
motor  carriers,  and  it  is  well  traversed 
by  several  UA  liigliiiaya.  an  intstatata 
highway,  and  numerous  statoud  local 
roads. 

TBWT  intends  to  operals  tha  Mm  to 
be  acquired  with  its  own  employees 
woiklng  uihIhi  TniiW^  rataa  o»  pay,  wuea, 
and  wwUng  ooHnltiuna.  An  nine  CSX 
positions  affected  by  %m  aoqnisitlon  of 
tha  line  will  be  abolished  However; 
CSSX  and  two  of  Ae  unions  rapraaanting 
its  employees  have  entered  into 
Itf^^**'**'*"*^  apaaoaots  tnwar  Ntw 
York  Dock  Ry.—Contxol— Brooklyn 
EaatamDiML,  360 LCC  Oa  and  CSX  is 
negotiatfaig  with  &a  representatives  of 
die  remaining  sffJscted  employees  to 
enter  into  New  York  Dock  implementing 
agreements.  Theee  conditions  are 
appropriate  for  employees  affected  by 
the  acquisitian. 

Tlie  Purchase  and  Sale  Agreement  for 
the  son^  acquisitian.  provides  that 
TBWT  win  pay  $2  million  in  cash  for  the 
line's  improvements  and  $264)00  per 
year  for  use  of  tiie  real  estate  over 
whic^  the  line  runs.  To  finance  die 
transaction  and  provide  woridng  capital, 
TBWT  wiU  iasoe:  (1)  100  shares  of 
common  stock  widi  $1  par  value:  (2)  $2 
million  of  privately  placed  senior  debt, 
secured  with  the  assets  that  TBWT 
acqairea  from  CSX;  and  (3)  gTtiaoOO  of 
subordinatad  unsacorad  debt  placed 
with  its  equity  owners  under  promissory 
notes.  TBWT  maintains  diat  only  tha 
atock  issuance  ia  subfect  to  Coonaission 
regulation,  and  that  the  debt  issuances 
are  not  because  they  are  not  akin  to 
pablidy  traded  stocks  or  bonds.  It 
contaids,  howrever.  diat  if  dM 
Commission  determines  it  has 
jurisdiction  over  both,  then  both  should 
be  approved  as  consistent  with  the 
public  interest  and  pro-competitive.  We 
ask  for  comments  specifically 
addressing  diese  jurisdictioiud  and 
public  interestypro-conqwtitive  issues. 

The  railroad  consolidation 
regulations,  with  appropriate 
modifications,  are  suitable  for 
consideration  of  this  application,  even 
tiiough  the  proposal  involves  a  motorrail 


rather  than  a  raU-cail  traneartion  (here, 
a  Class  I  raflraad  and  a  aK>tor  carrier 
diat  wUlbe  a  Claaa  m  railroad).  See, 
e^  fSX  CorpomtiMUXRa  AmeiiooM 
Coaunerdal  Unee,  Inc. — Control— 
SCNO  Acquieitioa  Corp.  (not  printed), 
scffved  Miqr  25, 1068.  Undbr 
i  110a4(b)(2)  of  onr  regulattons,  we 
must  determine  initially  whether  a 
ptopoaea  uauaacoon  is  major, 
significant,  or  minor.  TUs  transaction 
has  no  regional  or  national  significance, 
and  it  will  neither  result  in  a  major 
maifaet  axtenrion  nor  reduce  die  present 
level  of  competition.  We  find  die 
proposal  Is  a  minor  transaction  mder 
1 1186JB(c).  Since  die  application 
compHas  with  our  regmations  governing 
minor  transactions,  with  appropriate 
raodlficationa.  we  are  accepting  it  for 
consideration.* 

TBWT  has  asked  for  our  approval 
under  section  11301  of  the  securities 
issuance,  /.e^  dn  100  shares  of  common 
stock.  Since  those  shares  are  being 
issued  in  connection  widi  a  transaction 
under  section  11344,  die  exenqition  &t>m 
our  regulation  at  40  CFR  1175.1(a)  does 
not  apply.  While  a  separate  application 
for  approval  of  the  stock  issoance  need 
not  be  filed  (40  CFR  1175.1(b)),  die 
application  does  not  contain  sufficient 
information  to  make  an  affirmative 
finding  under  49  U.S.a  11301. 
According,  applicants  will  need  to  file 
additions  financial  data  regerding  the 
stock  issuance.  For  example,  we  are  told 
that  the  shares  to  be  issued  have  a  one 
dollar  per  share  par  value,  but  we  are 
not  told  the  actual  price  at  which  the 
shares  will  be  sold  or  whedier  die 
shares  confer  any  voting  power  on  the 
shareholders.  We  also  need  detailed 
informaticm  about  the  effect  of  the 
proposed  stock  issuance  on  die  viability 
of  die  carrier.  See  40  U.S.C  11301(d)(B)- 
(D). 

We  will  attempt  to  resolve  diis  issue 
within  the  decisional  time  limit 
appUcable  to  the  minor  transaction.  Our 
ability  to  do  so,  however,  will  depend  to 
a  great  extent  on  the  timing  of 
applicant's  supplemental  filings  and  any 
replies  diereto. 

Ilie  application  and  exhibite  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstete  Commerce  Commission  in 


*  Sinot  Um  trmnamctiaa  involvaa  an  acquUition  of 
■  rail  line  by  •  motor  carriOT,  rather  than  vice  vena, 
the  iniennodal  acquiaMon  Grltaria  of  M  U.S.C 
11344(c)  do  not  apply.  Sm  FbMiwa  Dodcal  Na 
SUBS.  Tim  Pitmoa  Cou^anr— Control  Ejcemption— 
Buff ato  Creek  and  Gaulej  Railmad  Company.  St 
Al.  (not  printed),  tarvw)  April  4, 1988:  and  FUianca 
Dodcet  No.  SOTtS.  The  Hmton  Company— Control 
Exeaptton—Baffah  Creek  and  Geuiey  RaOroed 
Company  (not  printed),  earvad  Pehraary  a&  ISSS. 


Fedecal  Rggjaier  /  VoL  54,  No.  114  /  Thursday.  Jtma  15,  IMQ  /  Noticea 


25500 


Washington,  DC  In  addition,  they  may 
be  obta^ed  upon  raqneat  fcom 
applicante'  reivesentotives  named 
above. 

Any  interested  persons,  including 
governmental  entities,  may  participate 
in  this  proceeding  by  submittiog  written 
comments.  Commente  must  be  filed  no 
later  than  July  10, 1989.  The  United 
States  Secretary  of  IVansportatlon  and 
the  Attorney  General  of  the  United 
Stetes  must  file  their  commente  no  later 
than  luly  2S,  1989i  Apphcante'  reply  is 
due  August  l4, 1989.  An  original  and  10 
copies  c^  ail  pleadings  most  be  filed 
with  the  Secretary,  teterstate  Commerce 
Commission,  Washington  DC  20423. 

Written  c«ninente  must  be  served 
coocurrendy  by  first  class  mail  on  the 
Secretary  of  Trancportetion,  the 
Attorney  General  and  applicante' 
representatives.  Written  commente  must 
also  be  served  on  aU  pvties  of  record 
within  10  days  of  service  of  the  service 
list  by  tbe  Coamiission.  We  idan  to  issue 
the  service  list  by  )uly  25, 1980.  Any 
person  who  files  timely  wrritten 
commente  shall  be  considered  a  party  of 
record  if  the  person's  commente  so 
request  In  this  event  no  petition  for 
leave  to  intervene  need  be  filed. 
Consistent  with  49  CFR  1180.4(d)(l)(iii) 
written  commente  must  contain: 

(a)  The  docket  number  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  ite 
representative  upon  wliom  service  shall 
be  made; 

(c)  The  commenting  party's  positi<Hi, 
i.c  whether  it  su^Kirte  or  exposes  the 
proposed  transaction; 

(d)  A  stetement  of  whether  tbe 
commenting  party  intends  to  partic^te 
formally  in  the  proceeding  or  merely 
comment  on  tbe  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  the 
request  the  request  must  indicate  the 
disputed  material  facto  that  can  only  be 
resolved  at  a  hearing;  and 

(f)  A  list  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  the 
proposal  constitutes  a  minor 
transaction,  no  responsive  applications 
will  be  permitted.  The  time  limite  for 
processing  a  minor  transaction  are  set 
forth  at  48  U.S^  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  die  parties  to  resolve  all 
discovery  matters  expeditiously  and 
auiicabty. 

This  action  will  not  significantly  affect 
either  the  qaality  (tf  the  human 
environment  or  energy  oonservatton. 

/f  is  orefared!,' 

1.  This  proposal  is  found  to  be  a  minor 
transaction  mider  49  CFR  liao.2(c). 


2.  The  appUeation  for  acquisition  to 
Finance  Docket  Na  31424  te  acoqilad 
for  consideratian.  The  request  for 
approval  d  die  stock  iasoance  will  be 
handled  as  provided  to  die  decision. 

3.  The  parttes  shall  comply  with  all 
provirions  as  steted  sbove. 

4.  This  dedsioa  is  effective  on  the 
date  of  service. 

Dsddsd:  )uoe  7, 1988. 

By  the  Commission,  Qiainnsn  Cradison, 
Vice  Chairman  Mmwxip*,  CoouuiMionen 
Andre.  Lambeley.  and  FUQ^ 
KatUaMllKii* 
Acting  Secretary. 
[FR  Doc  89-14117  iHed  6-14-88!  8c48  sa) 


DEPARTMENT  OF  JtJSnCE 

Lodging  of  Conaaat  Dacraa;  S  A  K 
PtatinabK. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hareby 
ghren  that  on  June  2, 1989,  a  proposed 
Consent  Decree  in  United  States  v.  5  * 
K  Plating.  Inc.,  Civil  No.  CV  85-7967- 
JGD.  was  lodged  with  die  United  Stetes 
EHstrict  Court  for  the  Central  District  of 
CaUfomia.  The  proposed  Consent 
Decree  concerns  die  prevention  of  the 
discharge  of  poDutante  in  violation  of 
the  Clean  Water  Act  and  die  limite  set 
forth  to  die  general  and  categorical 
pretreatment  regulations  for  the 
electroplating  todustry.  The  proposed 
Consent  Decree  requires  S  &  K  Plating  to 
achieve  and  monitor  compliance  with 
the  Act  cmd  die  pretreatment  regulations 
and  to  pey  a  dvil  penalty  of  $60,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  dajrs  from  the 
date  of  this  publication  commente 
relating  to  the  proposed  Consent  Decree. 
Commente  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
2053a  and  should  refer  to  S  ft  K  Plathig, 
D.J.  Ref.  90-5-1-1-2503. 

The  proposed  Consent  Decree  may  be 
exammed  at  the  office  of  die  United 
Stetes  Attorney,  Central  District  of 
California.  312  North  Spring  Street  Los 
Angeles,  California  90012,  and  at  the 
Region  9  Office  of  the  Enviromnental 
Protection  Agency,  215  I^emout  Street 
San  Francisco,  California  94105.  Copies 
of  the  Consent  Decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1517,  Nindi  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  A  co^  tA.  the 
proposed  Consent  Deo-ee  may  be 
obtained  in  person  or  by  mail  from  the 


Environmental  Qifarcenient  Sectton, 
Land  and  Natisal  Resoarcea  Dfviskn  of 
the  Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Stetion,  Washington,  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $1  JO  (10  cente 
per  page  reproduction  cost]  made 
payable  to  the  Treasurer  of  the  United 
Stetes. 

DooaldACut. 

Acting  AaaietantAttarmeyCemerai.  Laadand 

Natural  Reeoarcae  DivieitM. 

[FR  Doc.  8»~1417»  nfed  a-14-aa;  tM  ami 
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Notice  is  hereby  given  that  pursuant 
to  section  6(a]  of  the  Nattonal 
Cooperative  Research  Act  of  1964. 15 
M.SJC.  4301  et  seg.  ("the  Act"),  BaU 
Communications  Research,  Inc. 
("BeUcora")  on  May  24. 1989  filed 
writien  notifications,  on  behalf  of 
Bellcore  and  Bell-Narthem  Research 
Ltd.,  (hereinafter  known  as  "BNR") 
nmnltaneonaly  with  the  Attorney 
General  and  the  Federal  Trade 
Cominisston  disckwing  (1)  the  idaalMes 
of  the  parties  of  the  foiiA  ventare  and  (2) 
the  nature  and  obfectives  of  die  )oint 
venture.  The  notifications  were  filed  far 
the  purpose  of  invoking  the  Acf  s 
provisions  limiting  the  recovery  of 
antitrust  plsintiffs  to  actual  '^n—ft 
under  specified  circumstances.  Parsaant 
to  section  6(b)  of  the  Act  the  iH^phtivt 
of  the  parties  to  the  joint  venture,  and  ite 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt  Pleasant  Avenue,  Uvingston, 
New  Jersey  07039. 

BNR  te  an  Ontarto  corporation  with  ite 
principal  place  of  business  at  2745  Irte 
St.  Ottewa,  Ontario,  Canada  K2C  3V5. 

Bellcore  and  BNR  entered  into  a 
written  agreement  effective  April  28. 
1989  to  coQabcrate  on  research  to  gain 
further  knowledge  and  understandtog  of 
technologies  useful  in  connection  with 
exchange  and  exchange  access 
telecommunications  services  in  the  field 
of  compressed  digitally  encoded  moving 
video  and  design  of  video  distribution 
services. 

Joseph  H.  Wkfanar, 

Director  of  Operationt,  Antitrutt  Diriaioa. 
[FR  Doc  a»-14iaomed  6-14-«:  8:46  an] 
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LX)WER  MISSISSIPPI  DELTA 
KVELOpyENT  COMMISSION 

t 

rVKMG  iiMnn9 
Badiground 

The  Lower  Mississippi  Delta 
Development  Commission  was  created 
by  Pub.  L  1(XM60,  signed  on  October  1. 
1968.  The  purpose  of  the  Commission  is 
to  identify  and  study  the  economic 
development  infrastructure, 
employment,  transportation,  resource 
development,  education,  health  care, 
housing,  and  recreation  needs  of  the 
Lower  Mississippi  Delta  region  l>y 
seeking  and  encouraging  the 
participation  of  interested  citizens, 
public  officials,  groups,  agencies,  and 
others  in  developing  a  10-year  plan  that 
makes  recommendations  and 
establishes  priorities  to  alleviate  the 
needs  identiBed.  The  Commission  will 
miJce  its  report  to  Congress,  the 
President  and  the  Governors  of 
Arkansas,  Illinois,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  and  Tennessee, 
no  later  than  May  14, 199a 

This  notice  announces  a  public 
hearing  of  the  Commission. 

Time:  9:30  a.m.-2:30  p.m.,  June  29, 
1989. 

Place:  University  Center,  University  of 
Tennessee  at  Martin. 

Status:  Public  oral  and  written 
testimony  welcomed. 

Contact:  Ann  Sartwell.  Telephone 
(901)  753-140a 
WUbur  F.  Hawtdos. 
Executive  Director. 
[FR  Doc  89-14272  Filed  6-14-68;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Infonnatlon  CoNactlon 
ActMUM  Under  Offlca  of  Management 
and  Budget  Ravltw 

AOINCV:  National  Endowment  for  the 

ArU. 

action:  Notice. 


I  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  coUection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

OATU:  Comments  on  this  information 
collection  must  be  submitted  by  July  17, 
1989. 

ADDMMM;  Send  comments  to  Mr.  Jim 
Houser.  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
728  Jackson  Place,  NW.,  Room  3002, 


Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C  Doyle. 
National  Endowment  for  the  Arte, 
Administrative  Services  Divisioa  Room 
203,  lira  Pennsylvania  Avenue,  NW., 
Washington,  DC  20508;  (202-682-5401). 
ran  RMTHEfl  MTONMATION  CONTACT: 
Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203.  lira 
Pennsylvania  Avenue,  NW., 
WashiJigton.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

•UPnXMDITAIIV  mfonmation:  The 
Endowment  requests  a  review  of  an 
extension  of  a  currenUy  approved 
collection  of  information.  Tms  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  tide  of 
the  form:  (2)  how  often  the  required 
information  must  be  reported:  (3)  who 
will  be  required  or  asked  to  report  (4) 
what  the  form  will  l>e  used  for  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entiy  is  not  subject  to  44  U.S.C  3S04(h). 

Title:  Final  Descriptive  Report  Form 
for  State  and  Regional  Arts  Agencies. 

Frequency  of  Collection:  Annually. 

Respondents:  State  or  local 
governments;  Non-profit  institutions. 

Use:  Information  is  needed  and  will 
be  used  for  monitoring  of  state  and 
regional  arts  agency  activities; 
coordination  of  Endowment  activities 
with  those  of  state  and  regional  arts 
agencies;  and  reporting  on  the  types  of 
projects,  groups,  and  localities 
benefiting  from  state  and  regional  arts 
agency  support 

Estimated  Number  of  Respondents: 
83. 

A  verage  Burden  Hours  per  Response: 
4. 

Total  Estimated  Burden:  252. 
AmiaCDoyla. 

Administrative  Service*  Division,  National 
Endowment  for  the  Arts. 
(FR  Doc  80-14165  Filed  6-14-88;  8:45  am] 
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AQuney  Infonnation  Collection  Under 
Office  of  Management  and  Budget 
Revww 

AOCNCV:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  infonnation  under  the 


provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapter  35). 

DATIS:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  July  17, 1989. 

ADDRCSSCS:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowmept  for 
the  Htmianities,  1100  Pennsylvania 
Avenue,  NW.,  Room  310,  Washington, 
DC  20506  (202-786-0494)  and  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
726  Jackson  Place,  NW..  Room  3208, 
Washington.  DC  20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  lira  Pennsylvania 
Avenue,  NW.,  Room  310,  Washington. 
DC  205ra  (202)  786-0494  bom  whom 
copies  of  forms  and  supporting 
documents  are  available. 

•UFPtCMCNTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  tide  of  the 
form:  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out  (4)  who  will  be  required  or 
asked  to  report  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Extension 

Title:  Sample  Certification  Letter  for 
NEH  Federal  Matching  Funds. 

Form  Number  Not  Applicable. 

Frequency  of  Collection:  On 
Occasion. 

Respondents:  NEH  grantees  with 
Matching  grants. 

Use:  Certification  required  for  release 
of  Federal  Matching  funds. 

Estimated  Number  of  Respondents: 
5ra. 

Frequency  of  Response:  On  Occasion. 

Estimated  Hours  for  Respondents  to 
Provide  Infonnation:  .5  hours  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  1,250  hours. 

Title:  NEH  Final  Financial  Status 
Report 

Form  Number  Not  Applicable. 

Frequency  of  Collection:  Once. 

Respondents:  All  NEH  institutional 
grantees. 

Use:  To  provide  optional  format  for 
final  report  of  expenditures. 

Estimated  Number  of  Respondents: 

i,ira. 

Frequency  of  Response:  Once.  ^ 


'A>. 
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Estimated  Hours  for  Respondents  to 
Provide  Information:  .5  hours  per 
respondent 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  2.200  hours. 
Susan  ILMeUs, 

Assistant  Chairman  for  Administration. 
[FR  Doc  88-14183  Filed  6-14-68;  8:45  am] 


Agency  InfomMHon  Coflection  Under 
Office  of  Managemem  and  Budget 

aoency:  National  Endowment  for  the 

Humanities. 

action:  Notice.    ' 

SUMMARV:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  foDowing  proposals  for  Ae 
collection  of  information  under  the 
provisions  of  the  Paperwork  Redaction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  July  17, 1989. 
ADDRESSES:  Send  comments  to  14s. 
Susan  Daisey,  National  Endowment  for 
the  Humanities,  Grants  Office,  Room 
310,  lira  Pennsylvania  Avenue,  NW^ 
Washington.  DC  2esra  (202-786-0494) 
and  Vb.  Jim  Houser,  Office  of 
Management  and  Budget  New 
Executive  Office  Buikkng,  726  Jackson 
Place,  NW.,  Room  3208.  Washiagton.  DC 
20503  (202^^95-7316). 
FOR  FURTHER  INTORMATION  CONTACT: 
Ms.  Susan  Daisey.  National  Endowment 
for  the  Humanities,  Grants  Office,  Room 
310,  lira  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506  (202)  786-0494 
from  whom  cwfiiea  of  fbcms  and 
supporting  documents  are  available. 
suFFunarrAiir  RronMRTiON:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extenswns.  Each  enfry  is 
issued  by  NS1  and  contains  the 
following  information:  (1)  The  title  of  tt>e 
form;  (2)  the  agency  form  munber,  if 
applicable;  (3)  how  often  the  form  mast 
be  filled  out;  (4)  who  will  be  required  or 
esked  to  report;  (5)  what  form  wilt  be 
used  for;  (ft)  an  estimate  of  the  manber 
of  responses;  (7)  an  estimate  of  tiie  total 
number  of  hoars  needed  to  fiU  out  the 
form.  None  of  these  entries  am  sotted 
to  44  U.S.C.  3501(h). 

Revisions 

Title:  Centers  for  Advanced  Stody 
category:  Application  Instructions, 
interim  reports  and  annual  performance 
reports  for  centers;  feUows'  final  reports; 
guidelines  for  site  visitors. 

Form  Number:  Not  applicable. 


FrequtDcy  of  Collection:  AnnuaL 

Respondents:  Independent  research 
libraries  end  mueetms,  American 
research  centers  overseas,  and  centers 
for  advanced  study,  and  humanities 
scholars. 

Use:  Apidication  for  fimding.  program 
evaluation,  and  complicuwe. 

Estimated  Number  of  Re^tondents:  88 
per  year. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  9.07  per 
respondent 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  1,398. 
SusffiiMslls, 

Assistant  Chainaan  for  Administration. 
[FR  Doc.  8»-14184  Filed  6-14-89t  8:48  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  die  Office  of 

X4anageinent  and  Budget  review  oi 

information  collection. 

summary:  The  Nuclear  R^ulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  ICfanagement 
and  Budget  (OMB)  for  review  the 
foHowing  proposal  for  the  collection  of 
informatian  under  the  provisions  of  the 
Paperwork  RedoctiaB  Act  (44  U.SjC. 
Chiapter35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  34— Licenses  for 
Radiography  and  Radiation  Safety 
Requirements  for  Radiographic 
Operations 

3.  The  form  matber  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occar.  ^iplications  for  new 
licenses  or  amendments  may  be 
submitted  at  any  time  Applications  for 
renewal  of  licenses  are  submitted  every 
five  jrears. 

5.  Who  will  be  reqaired  or  asked  to 
report:  Persons  hok&ig  or  apptyiog  for  e 
license  for  die  use  of  radioactive 
byproduct  material  iat  piHiKwes  of 
industrial  radiography. 

6.  An  estimate  of  the  namber  of 
responses:  400l 

7.  An  estimate  of  the  total  namber  of 
hours  needed  to  comptets  the 


requiremeat  or  request  An  average  of 
0.67  hoars  per  response,  plus 
approximately  123  Iwurs  per 
recordkeeper.  The  total  mdostry  tmrden 
is  approximately  484)62  hours  ammally. 

8.  An  indication  of  whether  SecUoa 
3504(h),  Pub.  L  96-611  applies:  Not 
applicable. 

9.  Abstract  10  CFR  Part  34  establishes 
rules  governing  tiie  domestic  licensing  of 
radioective  l^rproduct  material  for  use 
in  industrial  radiography.  The 
information  coDected  will  be  evaluated 
during  licensing  reviews  or  inspections 
to  ensure  that  die  performance  of 
industrial  radiograpfay  will  not  endanger 
heahh  or  pose  a  danger  to  fife  or 
property. 

Copies  of  tfie  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  Z120  L 
Street  NW.,  Washington,  DC 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer 
Nicolas  E  Garda,  Paperwork  Reduction 
Project  (3150-0007).  Office  of 
Management  and  Budget  Washingtoo, 
DC.  20503. 

Comments  may  also  be  comnumicated 
by  telephone  at  (202)  395-3064. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  SbeltOD,  (301)  402-8132. 

Dated  at  Bettesda.  Msrylaod.  tiiii  edt  day 
of  Jime  1989. 

For  tk«  Nadear  Kegidatorjr  CoaariHiM. 

Acting  Designated  Senior  Officiaffar 
Information  Reaoftrces  Management 

[FR  Doc.  8&-14289  PBed  6-14-89;  8:45  am]    ' 
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[Docket  tto.  SO-245I 

Northeast  Nuclear  Energy  Co.; 
Issuance  of  Envfronmental 
AssessmanI  and  nndbig  of  No 
Signncant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (die  Commission)  is 
considering  issuance  of  an  aewndnent 
to  Facility  Operating  License  No.  DPR- 
21,  issued  to  Northeast  Nuclear  Energy 
Company  (die  Ucensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  1,  focated  in  New  London  Coenty, 
ConnecticuL 

Identification  of  Prc^tosed  Action 

The  amendment  wonld  consist  of  an 
addition  to  the  Technical  Specifications 
(TS)  diat  would  authorize  the  stor^e 
c^ndty  of  the  spent  fu^  pool  at  3229 
spent  fuel  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  June  24, 1988,  as  supplemented  by 
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letters  dated  July  29.  August  12,  and 
December  2, 1968.  and  February  14. 
March  1.  March  22.  and  April  10. 1989. 
The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
E)q>ansion  of  the  Spent  Fuel  Pool, 
Facility  Opersting  License  No.  0^1-21. 
Northeast  Nuclear  Energy  Company. 
Millstone  Nuclear  Power  Station,  Unit  1, 
Docket  No.  50-245."  dated  June  6. 1989. 

Summary  of  Enviioomental  Assessment 

The  'Tlnal  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREC-0675).  Volumes 
1-3  (1979).  concluded  that  the 
environmental  impact  of  interim  storage 
of  spent  fuel  was  negligible  and  the  cost 
of  the  various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel  pool 
exp«msions  on  a  case-by-case  basis. 

For  Millstone  Unit  1,  the  expansion  of 
the  storage  capacity  of  the  spent  fuel 
pool  will  not  create  any  significant 
additional  radiological  effects  or  non- 
radiological  environmental  impacts 
beyond  those  assessed  in  the 
Conunission's  Final  Environmental 
Statement  (FES)  issued  in  June  1973 
related  to  the  operation  of  Millstone 
Unit  1.  in  the  safety  evaluation  and 
environmental  assessment  issued  June 
30, 1977  in  support  of  a  license 
amendment  concerning  storage 
capacity,  and  in  the  Environmental 
Evaluation  related  to  conversion  to  a 
Full-Term  Operating  License  issued 
December  17. 1964.  The  1964 
Environmental  Evaluation  concluded 
that  the  FES  was  still  adequate. 

liie  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  hiel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment,  llierefore,  pursuant  to  10 
CFR  51.31.  no  environmental  impact 


statement  needs  to  be  prepared  for  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  June  24, 1968,  as 
supplement  by  letters  dated  July  29, 
August  12  and  December  2, 1988,  and 
February  14,  March  1,  March  22  and 
April  la  1969:  (2)  the  FGEIS  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575];  (3)  the  FES 
for  Millstone  Unit  1  dated  June  1973;  (4) 
Amendment  No.  39  to  the  Millstone  Unit 
1  license  dated  June  30. 1977;  and  (5)  the 
Environmental  Assessment  dated  June  6. 
1986. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
Waterford  Public  Library,  49  Rope  Ferry 
Road,  Waterford.  Connecticut  06385. 

Dated  at  Rockviile,  Maryland,  this  7th  day 
of  June,  1969. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stob. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  l/ll,  Office  ofNucJear 
Reactor  Regulation. 

(FR  Doc  89-14286  Filed  6-14-89;  8:45  am] 
MLUNQ  coot  Tsse-evM 

(Docket  Noa.  60-466  and  50-499] 

Houeton  Lighting  A  Power  Co^ 
coneMemon  or  weuance  of 
Amendments  To  FadMy  Opertting 
Uceneee  end  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-7e 
and  NPF-80,  issued  to  Houston  Lighting 
ft  Power  Company  (the  licensee),  for 
operation  of  the  South  Texas  Project 
Unite  1  and  2  (STP-1  and  STP-2)  located 
in  Matagorda  County.  Texas. 

The  amendments  would  permit  the 
licensee  to  retain  the  minimum  reactor 
coolant  system  (RCS)  flow  rate  of 
395,000  gpm  in  the  plante'  technical 
specifications.  After  the  licensee 
identified  the  presence  of  a  thermal- 
hydraulic  flow  instability  in  STP-1  it 
followed  with  an  immediate  action  to 
administratively  increase  the  minimum 
RCS  flow  to  400,000  gpm  to  offset  any 
loss  of  generic  Departure  from  Nucleate 
Boiling  PNB)  ma^in.  Subsequent 
reevaluation  of  the  condition  concluded 
that  operating  at  395,000  gpm  would 
result  in  only  a  slight  increase  in  peak 
cladding  temperature  (10*F)  for  the 
limiting  accident 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  17, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbient  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  1 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  procecuiii{$,  una 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (IS)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
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be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  w^o  faUs  to  file  such  a 
supplement  which  satisfies  these 
requiremente  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
prompUy  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to 
Frederick  J.  Hebdon:  petitioner's  name 
and  telephone  number;  date  Petition 
was  maUed;  plant  name;  and  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Newman  ft  Holtzinger, 
P.C,  1615  L  Street  NW..  Washington. 
DC  20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requesto 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  ite  proposed  findiiag  of  no 
significant  hazuds  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  18, 1989,  which 


is  available  for  public  inspection  at  the 
Commission's  Ftiblic  Document  Room, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  Wharton  Junior  College  Library, 
Wharton,  Texas  77488, 

Dated  at  Rockviile,  Maryland  this  8th  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Commission. 
Ftwlerick  |.  HebdoB. 

Director,  Project  Directorate— IV,  Division  of 
Reactor  Projects— HI,  IV.  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  89-14265  Filed  6-14-69: 8:45  amj 


Jamee  River  Corp^  Order  Modllylng 
Ucenee 

IQaneral  Ucenaa  10  CFR  31.6,  Deckal  Nol 
99990001  EA  69-621 

I 

The  James  River  Corporation  (the 
licensee),  Tredegar  Street  Richmond, 
Virginia  23219  holds  a  Nuclear 
Regulatory  Commission  ("NRC  or 
"Commission")  general  license  issued 
pursuant  to  10  CFR  Part  31.5.  This 
general  license  authorizes  possession 
and  use  of  byproduct  material  contained 
in  devices  designed  and  manufactured 
for  the  purpose  of  detecting,  measuring, 
gauging  or  controlling  thiclmess  and 
structural  integrity  of  materials  in  an 
industrial  environment  Under  this 
general  license,  the  license  operates 
fifty-one  facilities  throughout  the  United 
States  where  generally-licensed  gauges 
are  used. 


On  January  3a  1989,  die  NRC 
conducted  an  inspection  at  the  James 
River  Graphics  Group,  South  Hadley, 
Massachusetto,  a  division  of  the 
licensee's  corporation,  to  review  the 
circumstances  associated  with  the  loss 
of  a  static  eliminator  bar  (static  bar) 
containing  22.5  millicuries  of  ameridum- 
241.  The  loss  occurred  on  or  after 
October  4, 1988.  The  licensee  discovered 
and  reported  the  loss  to  the  NRC  on 
October  11. 1988.  The  loss  occurred 
when  contractor  personnel,  who  were 
dismantiing  a  paper-coating  machine  for 
disposal,  failed  to  remove  one  of  three 
static  bars  mounted  on  the  machine.  As 
a  residt  a  static  bar  containing  the 
radioadtve  material  was  inadevertently 
transferred  with  the  coating  machine  to 
an  unlicensed  waste  disposal  firm  and 
was  subsequendy  buried  at  an 
unlicensed  commerdal  landfill.  This 
improper  disposal  constitutes  a  violation 
of  NRC  requirements  as  described  in  the 
Notice  of  Violation  and  Proposed 


Imposition  of  Qvil  Penalty  issued  on 
this  date. 

In  a  letter  dated  October  28, 1968,  the 
Safety  Manager  of  the  South  Hadley 
facility  made  certain  commitmenU 
regarding  corrective  actioiu  to  prevent 
future  loss  of  licensed  material  from  that 
facility.  At  the  time  of  the  January  30. 
1980  inspection,  several  of  these 
commitmente  had  not  been  fuUy 
implemented.  Specifically,  not  all 
radioactive  devices  were  properiy 
labelled  to  indicate  they  contained 
radioactive  material;  a  new  "altered 
equipment  and  process  safety  cheddist" 
had  not  been  established;  and  the 
monthly  safety  audit  program  did  not 
contain  the  necessary  elemente 
designed  to  detect  and  correct  improper 
control  and  disposition  of  radioactive 
material.  Furthermore,  during  a  plant 
tour  at  the  time  of  the  inspection,  the 
Safety  Manager  was  unaware  of  the 
status  of  an  Ohmart  gauge  which  was 
mariced  as  containing  radioactive 
material,  but  which  was  not  on  the 
licensee's  current  inventory.  It  was  later 
determined  that  the  radioactive  source 
had  been  removed  from  the  Ohmart 
gauge  and  transferred  to  an  authorized 
redpient  in  1961. 

m 

NRC  has  serious  concerns  about  the 
most  recent  improper  disposal  of 
radioactive  material  from  the  South 
Hadley,  Massachusetts  facility  because 
this  is  the  fourth  inddent  since  1979  in 
which  facilities  owned  by  the  licensee 
have  improperiy  disposed  of  radioactive 
material. 

On  May  27, 1966.  die  NRC  Region  III 
office  conducted  an  inspection  at  the 
licensee's  facility  in  I^archment 
Michigan  to  review  the  circumstances 
surrounding  the  loss  of  an  industrial 
gauge  containing  a  250  millicurie 
lcrypton-85  source.  The  inspection 
disdosed  that  the  gauge  was  removed 
from  service  in  July  1984,  and  was 
presumed  to  have  been  placed  in 
storage  at  the  Parchment  facility. 
However,  when  the  licensee  issued  a 
purchase  order  to  an  authorized  Ucensee 
in  February  1966  in  an  effort  to  dispose 
of  the  gauge,  the  gauge  was  missing. 
Between  July  1984,  and  May  27, 1966.  the 
licensee  had  no  bona  fide  inventory 
record  of  the  location  of  the  gauge,  since 
audit  records  reflecting  that  the  gauge 
was  in  storage  were  based  on  oral 
statements  from  unidentified  Ucensee 
representatives  and  not  on  visual 
inspection.  The  hcensee  has  never 
located  that  source  and  presumes  it  has 
been  improperly  transferred  and/or  lost 

On  October  15, 1964.  NRC  Region  I 
conducted  an  inspection  at  the 


25514 


Fwknl  Regtoter  /  Vol.  54.  No.  114  /  Thufday.  June  15.  1969  /  NotJcet 


licensM't  facility  in  BatUm. 
Pennsylvania  to  review  the 
circunutancat  lurrounding  the  loss  of  an 
industrial  gauge  containing  55 
millicuries  of  strontium-W.  The 
inspection  disclosed  that  sometime  after 
April  27. 1884.  the  gauge  was 
inadvertently  disposed  oL  Apparently,  it 
was  buried  in  an  unlicensed  sanitary 
landfill  after  the  licensee  failed  to  return 
the  gauge  to  its  proi>er  storage  located 
following  the  performance  ol  a  leak  test. 
The  Ucensee  md  not  discover  the  gauge 
was  missing  until  August  1984. 

Previously,  on  August  15, 1979,  the 
licensee  notified  the  NRC  that  a  static 
eliminator  bar  containing  radioactive 
material  was  lost  from  the  South 
Hadley,  Massachusetts  facility.  All 
efforts  to  locate  the  static  bar  were 
unsuccessful  and  it  was  never 
recovered. 

Civil  penalties  of  $2S0  and  $SOa 
respectively,  were  issued  for  the  losses 
of  licensed  material  in  1984  and  198&  In 
the  licensee's  September  5, 1986 
response  to  the  dvil  penalty  issued  for 
the  1986  loss  of  material  bom  the 
Parchment  Michigan  facility,  the 
licensee  committed  itself  to  develop  a 
corporate  radiation  protection  program 
to  prevent  the  recurrence  of  loss  of 
radioacitve  material  from  its  various 
facilities.  However,  the  licensee's 
actions  were  not  effective  in  preventing 
the  loss  of  licensed  material  from  the 
South  Hadley,  Massachusetts  facility  in 
October.  1968. 

rv 

The  licensee's  continued  failure  to 
maintain  sufficient  control  of  . 

radioactive  materials,  resulting  in  tlw 
loss  of  generally-licensed  material  at  the 
various  licensee  facilities,  raises 
significant  questions  regarding  the 
adequacy  of  oversight  of  these  gauges 
by  corporate  management  Furthermore, 
althou^  conunitm«its  were  made  to 
Improve  control  of  radioactive 
materials,  the  commitments  described  in 
the  licensee's  October  26, 1988,  and 
September  5, 1986  letters  in  response  to 
the  losses  at  South  Hadley  and 
Parchment  were  not  fully  implemented. 
Of  particular  concern  to  the  NRC  is  the 
licensee's  failure,  following  its 
September  5, 1986  commitment  to 
develop  a  corporate  radiation  protection 
program  capable  of  preventing  the 
October  1988  loss  of  licensed  material 
Accordingly,  without  additional 
requirements,  there  is  a  substantial 
question  as  to  whether  these  materials 
will  be  adequately  controlled.  Therefore, 
I  have  determined  that  the  public  health 
and  safety  require  that  the  licensee's 
general  license  (10  CFR  Sl.5)  be 
modified  by  supplementing  the  license. 


Accordingly,  pursuant  to  sections  81, 
161b,  161i  and  161o  of  the  Atomic 
Energy  Act  of  1964,  as  amended,  luid  the 
Commission  regulations  in  10  CFR  Part 
2.204  and  Pert  31,  It  iM  horeby  ordered 
That- 

A.  Upon  approval  of  the  Regional 
Administrator  as  specified  in  V.B. 
below,  the  licensee,  supplemented  as 
necessary  by  a  qualified  consiiltant 
shall  conduct  an  on-site  audit  and 
prepare  am  audit  report  for  each  facility 
owned  by  the  Ucensee  where  NRC- 
licensed  material  is  used  or  stored.  A 
written  report  of  each  audit  shall: 

1.  Cover  the  previous  24  months  of 
operation  at  each  facility. 

2.  Specifically  address  each 
requirement  in  10  CFR  31.5(c)(1)  through 
(c)(10),  as  well  as  each  commitment 
made  by  the  licensee  in  prior  letters  to 
NRC  describing  corrective  action, 
including  letters  dated  March  25, 1985 
(Easton.  PA  facility).  September  5, 1986 
(Parchment  MI  facility),  and  October  26, 
1988  (South  Hadley,  MA  facility). 

3.  Describe  (a)  the  means  or  method 
that  the  facility  is  using  to  comply  with 
each  requirement  in  10  CFR  31.5  and 
commitment  referenced  in  V  A.2.  above; 
(b)  any  deviation  from,  or  violation  of. 
each  requirement/commitment;  (c)  any 
other  weaknesses  identified  during  the 
audit  and  (d)  recommendations  to 
address  past  violations  and  weaknesses. 

4.  Be  submitted  to  the  Regional 
Administrator,  NRC  Region  L  475 
Allendale  Road.  King  of  Prussia, 
Pennsylvania  19406. 

B.  Within  60  days  of  the  effective  date 
of  this  Order,  the  licensee  shall  submit 
to  the  Regional  Administrator,  NRC 
Region  I,  for  approval  (1)  an  overall 
plan  to  conduct  the  required  audits  and 
(2)  the  qualifications,  including  the 
names  and  resumes,  of  the  employees 
and  any  outside  consultants  who  will 
perform  the  audits. 

C.  Within  120  days  of  the  approval  of 
the  Regional  Administrator  as  specified 
in  V  J3.  above,  the  Ucensee  shaU  assure 
that  aU  audits  are  completed  and  that  aU 
audit  reports  have  been  forwarded  to 
the  Regional  Administrator  as  specified 
above. 

D.  Within  30  days  of  the  submission  of 
aU  audit  reports  to  the  Regional 
Administrator  as  specified  in  V.C 
above,  the  Ucensee  shall  have 
developed  and  shaU  submit  to  the 
Regional  Administrator,  NRC  Region  L 
for  approval  a  corporate  plan  to  ensure 
that  the  Ucensee's  facilitiefl  meet  aU 
requirements  of  10  CFR  31.5  as  well  as 
commitments  made  to  NRC  in  letters 
describing  corrective  action,  and  to 
ensure  that  NRC-Ucensed  materials  are 


adequately  controlled  and  disposed  of 
only  in  an  authorized  manner.  The  plan 
shall  be  developed  and  managed  at  the 
corporate  level  and  shall  identify,  by 
position,  an  individual  at  each  faciUty 
with  the  appropriate  level  of  authority 
who  will  implement  the  plaiu  The  plan 
shaU  include,  but  not  be  limited  to: 

1.  Establishment  of  a  system  to  (a) 
identify  the  locations  of  nuclear  gauges 
and  the  number  of  guages  preslent  (b) 
distinguish  these  guages  bom  other 
plant  equipment  wherever  they  are  used 
or  stored,  and  (c)  provide  the  name  and 
phone  number(8]  of  a  designated, 
knowledgeable  employee  (such  as  the 
Radiation  Protection  Officer)  who  will 
serve  as  a  contact.  The  system  of 
identification  should  be  sufficient  to 
alert  workers  to  the  presence  of  devices 
containing  radioactive  material  and  to 
prevent  the  inadvertent  handling, 
servicing,  dismantling,  removal,  or 
disposal  of  such  devices. 

2.  Requirement  for  the  physical 
presence  and  direct  supervision  of  a 
designated,  knowledgeable  employee 
(such  as  the  Radiation  Protection 
Officer)  whenever  activities  specified  in 
10  CFR  31.5(c)(3)  are  carried  out. 

3.  Establishment  of  a  systematic 
corporate-based  inventory,  compUance 
audit  and  reporting  system  with 
methods  and  frequency  appropriate  for 
the  scope  of  the  licensee's  nuclear 
materials  program  and  history  of  past 
problems  involving  these  materials. 

4.  EstabUshment  of  a  plant  at  each 
faciUty  for  securing  nuclear  guages  that 
are  not  instaUed  in  equipment  and 
restricting  access  to  such  guages  to  a 
designated,  knowledgeable  employee 
(such  as  the  Radiation  Protection 
Officer). 

5.  EstabUshment  of  a  specific 
milestone  schedule  for  initial 
implementation  of  the  various  aspects  of 
the  plan. 

D.  Within  7  days  of  the  Regional 
Administrator's  approval  of  the  plan,  the 
Ucensee  shaU  implement  the  plan  in 
accordance  with  the  estabUshed 
milestone  schedule. 

The  Regional  Administrator,  NRC 
Region  L  may,  in  writing,  relax  or 
rescind  any  of  these  provisions  for  good 
cause  shown. 

VI 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  within 
twenty  days  of  its  issuance.  Any  request 
for  a  hearing  shaU  be  addressed  to  the 
Director.  Office  of  Enforcement  U.S. 
Nudear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555,  with  a  copy  to  the  Assistant 
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General  Counsel  for  Hearings  and 
Enforcement  Office  of  the  General 
Counsel,  at  the  same  address,  and  to  the 
Regional  Administrator,  NRC  Region  I 
475  AUendale  Road,  King  of  Prussia, 
Peimsylvania,  19406.  If  a  person  other 
than  the  Ucensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  maimer  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 
Upon  failure  of  the  Ucensee  or  any 
person  adversely  affected  by  this  Order 
to  request  a  hearing  within  the  specified 
time,  this  Order  shall  be  final  without 
further  proceedings. 

If  a  hearing  is  requested  by  the 
Ucensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  sudi  a 
hearing  shaU  be  whether  this  Order 
should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson,  Jr. 

Deputy  Executive  Director  for  Nuclear 

Materials  Safety,  Safeguards,  and  Operations 

Support 

Dated  at  Rockville,  Maryland  this  2nd  day  of 

June  1909 

(PR  Doc.  89-14268  Filed  e-14-89;  8:45  am] 
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[Docket  No*.  50-443-01;  50-444-OL 
(Offslte  Emergency  Pfenning  Issues)! 

Pubic  Service  Ca  Of  New  Hampshire 
et  alJ(SMbrook  Station,  Units  1  and  2) 
Oral  Argument 

Notice  is  hereby  given  that  in 
accordance  with  the  Appeal  Board's 
order  of  June  7, 1989,  oral  argument  on 
the  appeals  of  the  Seacoast  Anti- 
PoUution  League  and  Attorney  General 
of  Massachusetts  from  the  Licensing 
Board's  March  8, 1989,  memorandum 
and  order  wiU  be  heard  at  ICMO  a,in.. 
Wednesday.  fuJy  12. 1989,  in  the  NRC 
Public  Hearing  Room.  Fifth  Floor,  East- 
West  Towers  Building.  4350  East-West 
Highway,  Bethesda,  Maryland. 

For  The  Appeal  Board. 
Baibaia  A.  Tompkina, 
Secretary  to  the  Appeal  Board. 

Dated  June  7, 1989. 

[FR  Doc.  68-14156  Filed  6-14-89;  8:45  am] 
BHJJNQ  COOC  7SS0-01-M 


[Docket  Na  030-05980  et  eL;  ASLBP  Na 
89-590-01-OM] 

Safety  UgM  Corp.  et  tf;  Byproduct 
Material  Ucenae  No.  37-00030-02  et 
aL;  Establishment  of  Atomic  Safety 
and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  SS  2.105,  2.700,  2.702. 
2.714. 2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  aU  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  estabUshed  to 
preside  over  the  foUowing  proceeding. 
Safety  Light  Corporation,  et  al. 
Byproduct  Material  License  Nos.  37- 
00030-02,  -06,  -07E,  -09G,  -lOG  (Order 
Modifying  Licenses),  E.  A.  89-29. 
This  Board  is  being  designated 
pursuant  to  Licensee's  request  for  a 
hearing  regarding  an  order  issued  by  the 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safegueu-ds  and 
Operations  Support  dated  March  16, 
1989,  entitled  "Order  Modifying  Licenses 
and  Demand  for  Information"  in  the 
matter  of  Safety  Light  Corporation,  et 
al..  United  States  Radium  Corporation. 
USR  Industries,  Inc.;  USR  Lighting,  Inc.; 
USR  Chemical  Inc.,  USR  Metals,  Inc., 
USR  Natural  Resources,  Inc.,  Lime  Ridge 
Industries,  Inc.,  Metreal  Inc.,  Pinnacle 
Petroleum.  Inc.  and  all  other  successor 
corporations  to  either  USR  Industries  or 
U.S.  Radium  Corp.  (54  FR  12035-38. 
March  23, 1989) 

The  Board  is  comprised  of  the 
foUowing  administrative  judges: 

Helen  F.  Hoyt  Chairman.  Atomic  Safety 

and  Licensing  Board  Panel  U.S. 

Nuclear  Regulatory  Commission, 

Washington.  DC  20555. 
Oscar  H.  Paris,  Atomic  Safety  and 

Licensing  Board  Panel  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555. 
Frederick  J.  Shon,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission.  Washington. 

DC  20555. 

Issued  at  Bethesda,  Maryland,  this  2nd  day 
of  June  1989. 
B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doa  89-14157  Filed  8-14-89;  a-45  am] 
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[Docket  Na  50-397] 

Washington  Public  Power  Si^iply 
System;  lesuance  of  Amendment  to 
Facility  Operating  Ucenso 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 


Amendment  No.  68  to  FaciUty  Operating 
License  No.  NPF-21,  issued  to 
Washington  PubUc  Power  Supply 
System  (the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Nuclear  Project  No.  2,  located  in 
Benton  County,  Washington. 

The  amendment  was-«£^tive  as  of 
the  date  of  issuance.  > 

The  amendment  revises  Technical 
Specification  section  4.8.2.1,  "D.C 
Sources  Surveillance  Requirements." 
Specifically,  the  discharge  amperage 
profiles  Usted  under  subsection  d  are 
changed  and  subsections  e  and  f  are 
revised  to  reflect  the  more  conservative 
aging  factor  used  for  sizing  the  division 
1  250  vdc  battery. 

The  appUcation  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
Ucense  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  pubUshed  in  the  Federal  Register  on 
May  18. 1988  (53  FR  17810).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  foUowing  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  wiU  not 
be  prepared  and  that  issuance  of  this 
amendment  wiU  have  no  significant 
adverse  effect  on  the  quaUty  of  the 
human  environment 

For  further  details  with  respect  to  the 
acUon  see  (1)  the  appUcation  for 
amendment  dated  March  18, 1988,  as 
supplemented  April  12, 1989,  (2) 
Amendment  No.  68  to  License  No.  NPF- 
21,  (3)  the  Commission's  related  Safety 
Evaluation  and  (4)  the  Commission's 
Environmental  Assessment.  AU  of  these 
items  are  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Document 
Room,  2120  L  Street  NW..  Washington, 
DC  20555,  and  at  the  Richland  City 
Library,  Swift  and  Northgate  Streets, 
Richland,  Washington  99352.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  ID, 
rv,  V  and  Special  Projects. 

Dated  at  RockviUe.  Maryland  tliis  6th  day 
of  June,  1989. 
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ExdM  Tatar 


In  •coordano*  with4iraolloM  la 
••cHoa  SSEU(<4  of  lb*  Railroad 
Ratinmant  Tax  Act  (26  U JjC.  Smfe)). 
the  Raikoad  RaUi —an!  Board  haa 
detarmiaad  that  tha  axdaa  tax  ii^OMd 
by  anck  aacttoB  a221(c)  on  avaiy 
employar.  witkiaapact  ta  bavta« 
indlvldaaU  la  hia  aa^doy.  for  aach 
work-honr  for  which  coapanaatioa  ia 
paid  by  and  aaployar  for  aarvicaa 
randarad  to  hkn  during  the  auartar 
begixmiog  Jaly  1. 1880.  dtfU  ba  at  tfaa 
rata  of  26  cants. 

In  accordanca  withdirecticau  In 
•action  18(a)  of  tha  Raflroad  Ratltemant 
Act  of  1074.  the  Raflroad  RatiTemant 
B<Mrd  has  datenninad  tiiat  for  the 
qoarter  beginning  July  1. 1986,  S1.1 
peioent  of  the  taxes  ooBectad  under 
sections  9211(b)  and  S221(c)  of  the 
Railroad  Retkement  Tax  Act  shall  be 
credilsd  to  tha  Rallioad  RattraDsot 
Acoouat  vxi  8&0  parosBt  of  the  taxes 
coUactad  ander  each  sacttoBS  3ni(b) 
and  3221(c)  plus  UD  percent  of  tha  taxea 
coUaeted  under  aactton  1221(d)  of  the 
Railroad  Retirement  Tax  Act  Aall  be 
credited  to  the  Railroad  ReticeaMOt 
Supplemental  Account 

Bjr  Aiitfaority  of  &•  Bovd. 
B— tries  tell  ill  I. 
Saawtur  to  ti»  Board. 

Dated:  }m»  B.  Uee. 
[FR  Doc.  ae-14in  Filed  S-14-«9;  9M  am] 


SECUmriES  AND  EXCHANQC 


(ReL  No.  84-80807;  na  Na 
18) 


pnnonai  MBaooinnon  oi  v^nvn^w 
Daatara*  kie;  Order  Approving 
Propoaad  Bula  Ctwwga  Walayng  to 


March  28, 1806  caplae  of  a  proposed  nne 
chax^  and  an  amendment  Hierete  on 

April  2aw  188a  pwaaant  to  Section  1804 
uf  its  BsoarillBe  K''''*""f  ^^  *^  ^"** 
("Act")  awl  Rule  18b-4  demise  to 
amend  Schedule  C  of  the  NASD  ^^ 
Laws.  Hm  propoeal  would  require 
members  «a  sobalt  appUeatlona  fsr  and 
mataitaiB  the  raglstratiena  af  only  endi 
persons  who  Intand  to  eagegs  or  are 
sngagsdindwln¥eetmentbaaldBgor 
securiHee  bosineee  for  the  I 


Notice  of  the  propoeal  tagsUier  with 
Its  teme  of  substance  was  given  by  ttia 
issuance  of  a  Conunisaion  release 
(Securittee  Exchange  Act  Release  Na 
26776.  May  1. 1866)  and  by  pnbMeation 
in  the  Vladeral  SegMsr  (54  FR  11808, 
May  81 1880).  No  commenta  were 
receivJMl  regarding  the  propoeal 

The  Commission  finds  that  die 
proposed  rule  change  is  consistent  with 
die  requirements  of  the  Act  and  Ihe 
rules  aisd  regulattone  diereunder 
applicable  to  die  NASD  and.  in 
parflailar.  the  reqaiiements  of  Secdon 
ISA  snd  die  rulee  and  mgalattons 
thereunder. 

A  ii  TAantANV  QrdlsrsJ.  parsuant  to 
Sactioa  19(bX2)  of  die  Act  diat  die 
propoaed  rale  change  be.  end  hereby  ie. 


Pbr  the  CoamlsiioB.  by  0M  DhnsloB  01 
Meikst  Re(nl<tioii  pvramBt  to  tnwgsiM 
seAerity.  17  CFR  SOaao-8(a)(12). 
)aaathaBG.Kali. 
Secntary. 
Dated:  Jims  SilSaa 

PPR  Doc.  »-l«a01  FOad  »44-88: 845  SID) 
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The  National  Aseodation  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 


Pursuant  to  Secdon  19(bHl).  15  U.S.C 
788(b)(l].  of  die  Securities  Excfaaage  Act 
of  1934  ("Act")  and  Rule  19b^ 
thereunder;  17  CFR  a4ai9b-i  notice  is 
hereby  given  that  on  June  2, 1988,  the 
New  York  Stock  Exchange.  Ina  ("NYSE" 
or  "Exchange")  submitted  to  die 
Securities  and  Exchange  Commission 
("Commission"  or  "SECl  a  proposed 
rule  change  as  described  in  heins  L II 
and  in  below,  which  Items  have  been 
prepared  fay  die  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rale  change 
from  interested  persons. 


Tlie  prtniesed  rule  change  sets  fsrdin 
framework  for  trading  "Bxdiangs  Stock 
Portfolios"  ("ESPn  (standardixed 
baskets  of  stodcs]  on  the  Floor  of  die 
Exchange.*  The  proposed  rule  change 
consists  of  changes  to  existing  Exchange 
rules,  the  adoption  of  a  new  *W  series" 
of  ndes  that  apply  solely  to  ESP  trading, 
the  edoption  of  gtridellnee  to  implement 
certain  provisions  of  die  proposed  rules, 
and  an  dm*  fee  sdiednle. 


n. 

StatSBsntofdis 
Statutory  Baate  for.  the 


Propoaed  Rule 


In  its  filing  widi  dw  Commission,  die 
self-regulatory  oiganiiation  included 
statamsnts  concerning  the  puipoee  of 
and  baMs  for  the  pressed  mis  change 
and  discussed  any  coauneats  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  plaoae  specified  in  Hem  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  die  most 
significant  aspects  of  such  statements. 

A.  Self-Jlagulatory  Otganization  's 
Statement  of  the  Purpose  of,  and 
Statutory  Boats  for,  the  Propoaed  Rule 
Change 

(a)  AiJTXwe— The  advent  of  trading  in 
index  fotares  and  i^tions  in  the  eariy 
1980s  led  to  the  development  of  stock 
trading  stratagias  kivolving  the 
acqul^tion  aiul  liquidation  of  ofisetting 
positions  in  the  underlying  stocks.  As 
those  strategies  matured,  and  as 
Institutional  investors  became 
increasing  interested  in  holding 
portfolios  that  tracked  the  market  as  a 
whole,  program  trading  evolved. 
Program  trading  can  be  desaibed  as  the 
simultaneous  entry,  but  separate 
execution,  of  orders  in  stocks  in 
proportion  to  their  relative 
representation  in  major  indices. 

In  1985,  the  Exchange  addressed  the 
cumbersome  individual  order  entry  of 
multiple  orders  in  program  trading  by 
offering  a  service  designed  to  simplify 
the  process.  Tliis  service,  known  as  list 
processing,  allows  multiple  aiders  to  be 
assembled  and  transmitted  to  the 
Exchange's  SuperDot  system  through  a 
single  entry.  List  processing  enhanced 
multiple  onder  entry,  but  did  not  address 
the  separate  execution  of  midtiple 
orders. 


>  "Bxcfaaiv*  Stock  Portfolio"  and  "ESP"  an 
••rvlca  marks  of  tba  New  York  Stock  Rxdianga,  Inc. 
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SubeoQuandy,  snggsstions  for  a 
product  that  would  enable  not  oidy 
sincle  entry,  but  also  sini^  execution,  of 
multiple  stodcs  began  to  surface.  Sodi  a 
ufuuBct  WDind  nlow  nndtipie  stocks,  or 
baskets,  to  be  bought  and  sold  as  a 
ein^e  unit 

Ine  growing  impact  of  the  "Triple 
Witch"  effect  wUdi  added  a  regulatory 
interest  to  die  business  interest  in 
developing  such  a  product  made  die 
development  of  such  a  product  a  matter 
of  industry-wide  concern.  By  1906, 
industry  studies  and  the  Commission 
were  suggestkig  that  the  cash  setdement 
feature  of  index  options  and  futures  be 
replaced  widi  delhrery  at  expiration  of 
some,  or  aH  of  the  nnderiying 
component  stocks. 

Studies  of  the  October  1967  market 
break  increased  the  calls  for  a  sin^e- 
execution  basket  market  The  report 
issued  by  the  Commission  staff  echoed 
die  substance,  if  not  the  form,  ci  a 
recommendation  made  in  a  December 
1987  report  commissioned  by  the 
Exchange  and  authored  by  Nicholas 
deB.  Katzenbach,  whidi  suggested  that 
the  Exchange  give  serious  consideration 
to  trading  one  or  two  broad  stock 
indices  <m  the  fkxv  of  the  Exdiange. 

In  1988,  the  Exchange  began  to  study 
intensively  how  it  might  respond  to 
diese  recommendations.  The  Exdiange 
recognized  that  a  product  of  the  type 
suggested  could  not  succeed  unless  it 
met  the  needs  of  basket  investors  and 
gained  the  sumxirt  of  the  firms  w^ose 
capital  would  be  key  to  trading  such  a 
product 

The  Exchange  thus  conducted  an 
interactive  process  with  pension  fund 
managers,  investment  mcmagers, 
member  firms  and  odiers  to  develop  a 
product  that  would  meet  the  needs  of 
investors  and  address  the  concerns  of 
regulators  and  other  commentators.  The 
outcome  of  this  process  is  the  ESP 
market 

The  ESP  market  will  provide  a 
mechanism  for  the  trading  of 
standardized  baskets  of  stodcs  at  a 
single,  aggregate  price  in  a  sin^e 
execution  on  die  Exchange's  stock  Floor. 
An  ESP  trade  will  result  in  a  transfer  to 
the  buyer  of  ownership  of  each  of  tlie 
stodcs  in  the  basket  so  traded.  When  the 
transaction  is  completed,  the  buyer  will 
be  entiUed  to  all  ri^ts  attending 
ownership  of  the  basket  stocks 
(including  the  rights  to  vote  and  receive 
dividends),  and  will  be  free  to  sell  or 
hold  each  stock  separately. 

ESP  Product  Descripfion 

Initially,  ESP  tirading  will  be  available 
for  executions  of  a  standardized  basket 
of  stocks  based  on  die  "Stf  500 


Portfolio  Index".*  At  the  conunencement 
of  ESP  trading,  each  SOO^tock  ESP  wUl 
have  a  value  of  ^proxiiiiatsly  $6 
mllliaa. 

The  S&P  500  Portfolio  Index  is  neariy 
identical  to  die  S&P  500  Index.' 
containing  the  same  stocks  and  with 
virtually  ue  same  capitalization 
weightiiig.  It  differs  ia  two  respects  to 
accommodate  standardized  basket 
trading. 

First  die  S&P  500  PortfoUo  Index  is 
designed  so  that  fractional  share 
interests  that  would  resuU  from  a  basket 
derived  directly  from  the  SftP  500  Index 
are  roimded  up  or  down  to  die  nearest 
whole  share.  Because  of  ^  factor,  a 
basket  based  on  the  S&P  500  Portfolio 
Index  will  not  contain  fractional  shares. 

Second,  in  order  to  decrease  the 
occasions  when  rebalancing  is 
necessary  to  liquidate  a  basket  position, 
die  Exdiange  will  not  adjust  die  SAP  500 
Portfdio  Index  every  time  S&P  adjusts 
die  S&P  500  Index 

At  a  mininram,  tte  Exchange  will 
adjust  die  S&P  500  Portfbtto  Index  each 
calendar  quarter.  The  Exchange  will 
determine  vdien  additional  adjustments 
will  be  made  to  the  index  in  response  to 
adjustments  made  to  the  S&P  500  Indrac 
Generally,  such  additional  adjustments 
will  be  made  wdieiiever  an  index  stock 
is  substituted  or  soese  other  corporate 
event  occurs  that  significandy  affects  an 
index  stock's  relative  capitalizatioB  in 
the  S&P  500  Index,  such  as  the  issuance 
of  stock  dividoids  or  qwcial  cash 
distributions.  Whenever  an  adjustment 
is  made  to  the  S&P  500  Portfolio  Index, 
all  intervening  changes  to  the  S&P  500 
Index  will  be  incorporated  as  welL* 

Even  with  these  two  difiierences,  the 
S&P  500  Portfolio  Index  closely  ti«cks 
die  S&P  500  Index.  During  die  latter  half 
of  1988,  the  "tracking"  error  between  the 
dosing  values  of  the  two  indices  never 
exceeded  .02  index  points. 


*  "S&P  SOO  Portfolio  Index"  it  a  kademark  of  the 
Standard  S  Poor's  Corporation  and  has  been 
Ucenaed  for  use  by  tfaa  New  York  Stock  Exdiange. 
Ina  Tha  SftP  aOO  Poctfolio  Index  la  baaed  upon  the 
SAP  500  Index  parauant  to  a  license  from  the 
Standard  S  Poor's  Corporation. 

*  "SftF  500  tndex"  i*  a  trademark  of  the  Standard 
S  Poor's  Corporation  and  has  been  licansed  lor  uae 
by  the  New  York  Stock  Bxcfaanae.  Inc. 

*  Index  information  vrill  be  readily  available  to 
investors.  The  Exchange  will  use  SftPs  Index  Alert 
System  to  disseminate  cmrent  information  about 
the  composition  and  capitaliaatioa  weif^ting  of  the 
Sap  SOO  Portfolio  Index.  In  addition,  the  Bxi^ai^ 
will  maintain  in  files  available  to  the  public  current 
data  on  the  compoaitioD  of  the  component  stock  and 
their  relative  representation  in  the  faidex  and  the 
method  of  calralating  the  index.  The  Exchange  will 
also  make  available  computer  disks  containing  all 
current  data  on  the  state  of  the  index  as  well  as  a 
faciUty  for  disseminating  current  data  on  the 
canponent  stocks  through  conunercial  aieditMic 
mail. 


MaskalStinctm 

The  Exchange  wfll  eo^^y  a  market 
structure  consisting  of  "Competitive 
Basket  Mariiet-Makers,"  Exdiange 
spedalista,  brokers  and  an  ESP  "Basket 
Book  Brcdcer."  Competitive  Basket 
Market-Makers,  who  can  be  bodi 
Exchange  members  and  member 
organizations,  must  have  $10  milUon  in 
capital  The  Competitive  Basket  Market- 
Makers  will  be  primarily  responsible  to 
ensure  a  deep  and  liquid  ESP  market 
with  their  primary  obligation  being  to 
maintain  continuous  two-sided 
quoUtions.  Compatitiva  Basket  Market- 
Makers  can  perform  their  market- 
making  reqiOBsibilities  either  from  on 
the  Floor  or  from  their  upstairs  trading 
room. 

Specialists  in  the  component  stocka 
will  contribute  to  the  liquidity  of  the  ESP 
market  Whenever  all  Bxchange-hsted 
component  stocks  are  open  for  trading, 
there  will  be  a  Tier  1"  market  for  one 
ESP  calculated  by  ramming  the  current 
quotations  for  each  of  the  stocks 
according  to  the  wai^itad  value  of  each 
stock  in  die  basket  The  Basket  Book 
Broker,  whose  main  functions  will  be  to 
maintain  the  limit  order  book  (whidi 
will  be  open  to  all  on  the  Floor  and 
displayed  on  the  terminals  of  dib 
Competitive  Basket  Market-Makers 
upstairs)  and  to  sore  as  auctioneer,  will 
also  have  the  limited  dealer  function  of 
providing  quotations  for  the 
"minibasket"  of  non-Exchange  listed 
stodcs.  In  addition,  each  component 
stock  spedalist  and  the  Basket  Book 
Brt^er  will  be  required  to  provide  a 
second  "Tier  2"  quotation  for  up  to  three 
ESPs. 

Floor  brokers  will  represent  ESP 
orders  in  the  same  way  they  handle 
orders  for  individual  stodcs  today. 

The  ESP  trading  rules  provide  for 
Floor  trading  integrated  with  upstairs 
market-makers  throtigh  a  terminal  to  an 
electronic  system,  based  on  the  open 
limit  order  book.  The  next  section 
discusses  these  rules  one-by-one. 

Summarv  of  ESP  Rules 

The  Exchange  has  taken  the  following 
approach  to  enabling  its  Rules  to 
accommodate  basket  trading 

(a)  It  has  amended  several  existing 
Rules  to  accommodate  issues  that  tlie 
introduction  of  basket  trading  raises: 
Rule  36  (Communications  between 
Exchange  and  Members'  Offices).  Rule 
104  (Dealings  by  Specialists),  Rule  111 
(Competitive  Traders)  and  Rule  431 
(Margin  Requirements). 

(b)  It  has  prt^iosed  a  new  "800  series" 
of  Rules  ("Basket  Rules")  tiiat  apply 
solely  to  ESP  trading. 
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(c)  It  has  incorporated  into  the  800 
serie*  many  of  the  Exchange's  "Dealings 
and  Settlements"  Rules  (Rules  45 
throu^299C). 

(d)  It  has  excluded  from  application  to 
ESP,  trading  other  of  the  Exchange's 
existing  Rules.  (See  paragraph  (a)  of 
Rule  800  (Basket  Trading:  Applicability 
and  Definitions).) 

(e)  It  has  imposed  several  regulations 
that  govern  "inter-maricet"  issues  arising 
from  the  interplay  between  the  stock 
and  ESP  markets.  (See  paragraph  (c)  of 
Rule  800). 

Rule-By-Rule  Analysis 

The  Exchange's  complete  rule-by-rule 
analysis  is  available  for  inspection  and 
copying  at  the  places  specified  in  Item 
IV  below.  Some  of  the  more  significant 
rules  are  discussed  immediately  below. 

RuJe  36   (Communicationa  between 
Exchange  and  Members '  Offices) 

Rule  36  is  amended  to  enable 
members  to  communicate  with  non- 
members  off  the  Floor  for  the  purpose  of 
hedging  ESPs  with  futiires  or  options  or 
laying  off  individual  Amex  and  OTC 
stocks  acquired  in  ESP  trades. 

RuJe  104    (Dealings  by  Specialists) 

Rule  104  is  amended  to  enable 
specialists  to  participate  in  basket 
trading.  Each  specialist  must  support  the 
ESP  market  by  maintaining  'Tier  1"  and 
'Tier  2"  quoUtions  in  each  of  his 
specialty  basket  stocks. 

The  ESP  system  will  automatically 
establish  the  Tier  1  bid  and  offer  for  a 
basket's  component  stock  by  "catching" 
every  15  seconds  the  best  published  bid 
and  offer  in  his  market.  The  specialist 
must  establish  his  Tier  2  bid  and  offer 
for  the  component  stock  at  a  level  equal 
or  Inferior  to  the  Tier  1  bid  and  offer. 
Initially,  the  Exchange  anticipates 
establishing  guidelines  for  Tier  2 
quotations  that  take  into  account  the 
normal  depth  of  the  stock's  market.  The 
ESP  system  will  create  aggregate  Tier  1 
and  Her  2  quotes  represented  in  the  ESP 
market 

When  the  ESP  system  sends  an 
execution  notice  to  the  component  stock 
specialist  indicating  the  execution  of  a 
Tier  1  or  Tier  2  basket  trade,  the 
specialist  must  assign  the  execution  at 
the  execution  price  to  interest  on  his 
book  or  in  the  trading  crowd  in 
accordance  with  existing  stock  rules  of 
priority  and  precedence,  as  well  as 
report  the  price  to  the  consolidated  tape. 
Because  die  ESP  system  will  "catch"  his 
Tier  1  and  Tier  2  quotes  only  once  every 
15  seconds,  and  because  of  the  human 
and  system  time  involved  in  entering  an 
ESP  trade  and  disseminating  the 
execution  notices,  the  Tier  1  or  Tier  2 


execution  price  indicated  in  an 
execution  notice  may  be  superior  or 
inferior  to  the  prevailing  market 
quotation  at  the  time  the  specialist 
receives  the  execution  notice. 
Nevertheless,  the  execution  price 
indicated  in  the  execution  notice  always 
applies.  If  the  execution  price  indicated 
in  the  notice  is  inferior  to  the  prevailing 
market  price,  the  specialist  must  assign 
the  execution  to  the  bid  or  offer  then 
having  priority  at  the  price  indicated  in 
the  notice.  If  the  execution  price 
indicated  in  the  notice  is  superior,  the 
specialist  must  take  or  supply  the 
necessary  shares.  The  specialist  is  also 
required  to  take  or  supply  the  necessary 
shares  when  the  size  of  the  interest  on 
the  book  or  in  the  ti-ading  crowd  at  or 
better  than  the  execution  price  is 
insufficient  or,  in  a  non-finn  market, 
when  it  is  impractical  for  him  to  assign 
the  execution  to  the  book  or  trading 
crowd. 

In  the  case  of  a  notice  for  a  ller  1 
execution,  the  specialist  must  assign, 
take  or  supply  the  number  of  shares  of 
his  specialty  stock  that  one  basket 
contains:  in  the  case  of  a  notice  for  a 
Tier  2  execution,  the  specialist  must 
assign,  take  or  supply  the  number  of 
shares  of  his  specialty  stock  that  up  to 
three  baskets  contain.  The  nile 
stipulates  a  30-second  suspension  of  his 
Tier  1  "bid"  obligation  after  each  ESP 
execution  against  the  Tier  1  bid,  and  an 
independent  30-second  suspension  of  his 
Tier  1  "offer"  obligation  after  each  ESP 
execution  against  the  Tier  1  offer. 
Similar  but  independent  30-second 
suspensions  of  his  Tier  2  bid  and  offer 
obligations  occur  after  any  ESP 
execution  against  a  Tier  2  bid  or  offer. 

Rule  104  also  is  amended  to  cross- 
reference  Rule  800,  which  deals  with 
interplay  between  this  rule  and  the  ESP 
rules. 

Rule  111    (Competitive  Tspders) 

Rule  111  is  amended  to  add  a  new 
exception  to  that  Rule's  prohibition 
against  proprietary  stock  trading  by 
persons  other  than  a  Competitive 
Trader  a  Competitive  Basket  Market- 
Maker  may  initiate  proprietary  trades  to 
liquidate  a  position  in  a  component 
stock  that  the  Competitive  Basket 
Market-Maker  has  established  through 
basket  transactions  during  the  same 
trading  session.  This  enhances  the 
Competitive  Basket  Market-Maker's 
ability  to  liquidate  unwanted  basket 
stocks  in  individual  stock  transactions, 
whether  acquired  to  accommodate 
customers,  to  meet  his  market-making 
obligations  or  otherwise. 


Rule  431    (Margin  Requirements) 

An  amendment  to  Rule  431  makes 
clear  that  a  member  organization  may 
clear  and  carry  a  Competitive  Basket 
Market-Maker's  ESP  trades  upon  such 
margin  as  the  member  orgcmization  and 
market-maker  may  agree  so  long  as  the 
resulting  margin  adequately  covers  the 
risk  attendant  to  the  Market  Functions 
Account  in  which  the  ESPs  are  carried. 

Rule  800    (Basket  Trading: 
Applicability  and  Definitions) 

Rule  800  performs  five  primary 
functions: 

(1)  Rule  800  excludes  certain  existing 
stock  Rules  from  application  in  the  ESP 
context 

(2)  Paragraph  (a)  of  Rule  800 
substitutes  terms  to  cause  the 
incorporated  stock  Rules  to  properly 
apply  in  the  ESP  context 

(3)  Any  Exchange  Rule  that  Rule  800 
does  not  specific«dly  exclude  from 
application  in  the  ESP  context  does 
apply  to  basket  trading  and  to  the 
members  and  member  organizations 
that  trade  baskets. 

(4)  Paragraph  (b)  of  Rule  800  defines 
several  terms  for  use  throughout  the 
Basket  Rules. 

(5)  Paragraph  (c)  of  Rule  800 
establishes  six  rules  that  deal  with  the 
impact  of  activity  in  baskets  on  activity 
in  component  stocks,  and  vice  versa: 

a.  A  member  who  holds  or  has 
knowledge  of  a  customer's  unexecuted 
order  for  one  or  more  of  a  basket's 
component  stocks  may  still  initiate  a 
basket  transaction,  despite  anything  to 
the  contrary  in  Rule  92  (Limitations  on 
Members'  Trading  Because  of 
Customers'  Orders). 

b.  A  specialist  may  originate  a  basket 
order  for  a  discretionary  account  even  if 
the  basket  contains  liis  specialty  stock, 
despite  anything  to  the  contrary  in 
Supplementary  Material  .20  of  Rule  95 
(Discretionary  Transactions). 

c.  A  member  who  holds  or  has  granted 
an  option  on  a  basket's  component  stock 
may  still  initiate  proprietary  basket 
transactions  despite  anything  to  the 
contrary  in  Rule  96  (Limitation  on 
Members'  Trading  Because  of  Options). 

d.  Rule  97  (Limitation  on  Members' 
Trading  Because  of  Block  Positioning) 
imposes  tick  tests  limiting  the  ability  of 
a  member  to  trade  if  he  has  acquired  a 
long  stock  position  as  a  result  of  a 
"block  transaction".  Those  tick  tests  do 
not  apply  if  the  "block  transaction" 
derives  from  a  member's  basket 
transactions. 

e.  A  stock  specialist  may  initiate 
basket  transactions  even  it  the  basket 
contains  a  specialty  stock,  despite 
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anything  to  the  contrary  in  Rule  104 
(Dealings  by  Specialists). 

f.  A  specialist  Registered  Competitive 
Maiket-Maker  ot  Competitive  Trader 
must  include  in  any  calculation  of  his 
aggregate  stodc  position  any  stock  that 
he  has  acquired  by  means  of  one  or 
more  basket  transactions  for  the 
purposes  of  the  stock  trading  limitations 
that  Rules  104, 107  (Registered 
Competitive  Market^tekers)  and  112 
(Competitive  Traders)  impose. 

Rule  801    (Baskets  To  Be  Traded) 

Rule  801  does  three  things:  It  limits 
basket  trading  to  baskets  that  the 
Exchange  has  approved;  it  requires  that 
a  basket's  component  stocks  have  been 
admitted  to  dealings  for  ESP  purposes 
on  an  "issued",  "when  issued"  or  "when 
distributed"  basis;  and  it  gives  the 
Exchange  discretion  to  change  the  array 
of  component  stocks  comprising  a 
basket 

Rule  802    (Basket  Units  of  Trading; 
Basket  Bids  and  Offers) 

Rule  802  specifies  that  one  basket  is 
the  unit  of  ESP  trading  and  states  that 
bids  and  offers  must  be  expressed  in 
terms  of  index  points  and  decimals.  It 
also  sets  one-hundredth  of  one  index 
point  as  the  minimum  variation  between 
bids  and  offers,  and  affords  the 
Exchange  the  flexibility  to  alter  the 
manner  of  expressing  basket  bids  and 
offers  by  substituting  the  use  of 
fractions  for  decimals.  The  Rule  also 
confirms  that  basket  bids  and  offers 
made  and  accepted  are  binding,  and 
establishes  that  only  market  and  limit 
orders  can  be  entered  on  the  ESP 
display  unit. 

Suppbnentary  Material  .10  to  Rule  802 
specifies  that  certain  orders  do  not 
apply  to  ESPs. 

Supplementary  Material  .20  governs 
"Index-on-Close"  basket  orders.  "Index- 
on-Close"  orders,  which  may  only  be 
entered  as  matches,  are  executable  at 
the  close  at  the  closing  value  of  the 
index  on  which  the  basket  is  based. 
Members  must  enter  Index-on-Close 
orders  prior  to  the  close. 

Supplementary  Material  .30  and  .40 
introduce  the  concept  of  "split"  orders, 
enabling  a  member  to  participate  on  the 
same  side  of  the  market  with  his 
customer  as  an  accommodation  to  his 
customer's  need  for  a  customized 
basket  The  member  may  agree  to  take 
or  supply  either  (a)  all  shares  of 
enumerated  component  stocks  of  a 
basket  (a  "vertical  split")  or  (b)  die 
same  percentage  of  each  component 
stock's  basket  shares,  rounded  to  the 
nearest  whole  share  (a  "horizontal 
split").  The  vertical  split  order  allows  a 
member  to  accommodate  a  customer 


who  determines  that  certain  component 
stocks  are  not  suitable  for  his  portfolio. 
The  horizontal  split  allows  a  member  to 
accommodate  a  customer  who  wants  all 
of  the  stocks  in  a  basket  but  not  in  a 
basket  quantity. 

Supplementary  Material  .40  limits  to 
100  the  number  of  stocks  that  a  member 
or  member  organization  can  take  or 
supply  when  vertically  splitting  an  order 
for  a  customer,  whether  as  part  of  an 
agency  cross  pursuant  to  paragraph  (d) 
of  Rule  805  (Price  Priority  of  Basket  Bids 
and  Offers)  or  as  a  faciUtation  pursuant 
to  Rule  806  (Taking  or  Supplying  Baskets 
Named  in  an  Order). 

Rule  805    (Priority  of  Basket  Bids  and 
Offers) 

Rule  805  sets  fOTth  the  rules  of  priority 
applicable  to  ESP  bids  and  offers.  The 
highest  bid  and  lowest  offer  have 
priority  in  all  cases.  At  the  same  price. 
Tier  1  and  Tier  2  bids  and  offers  have 
priority  over  all  other  bids  and  offers,  so 
as  to  enhance  the  opportimity  for  public 
customers  in  the  component  stock 
markets  to  participate.  Next  priority  at 
a  price  is  determined  by  the  time  of 
entry  on  the  ESP  display  unit  Finally,  a 
bid  or  offer  from  the  trading  crowd  lias 
priority  over  other  bids  or  offers  from 
the  trading  crowd  at  its  price  (thou^ 
not  over  bids  or  offers  on  the  display 
unit  at  its  price)  based  on  when  the  bid 
or  offer  was  made.  Where  the  sequence 
of  trading  crowd  bids  and  offers  cannot 
be  determined,  or  where  bids  and  offers 
in  the  trading  crowd  are  made 
simultaneously,  priority  will  be  shared 
on  a  pro  rata  basis.  The  Rule  also  makes 
clear  that  unlike  stock  trading,  a  basket 
sale  does  not  remove  all  bids  and  offers. 
Paragraph  (d)  of  the  Rule  allows  a 
member  to  cross  two  agency  orders 
without  exposing  either  side,  but  only  at 
a  price  that  is  better  than  the  ESP 
display  unit's  best  bid  and  best  offer  on 
the  basket 

Rule  806    (Taking  or  Supplying  Baskets 
Named  in  Order) 

Rule  806  specifies  that  a  Competitive 
Basket  Market-Maker  may  only 
facilitate  a  customer's  order  at  a  price 
that  is  better  than  the  best  bid  or  offer 
on  the  ESP  display  unit  and  only  after 
announcing  the  facilitation  price  to  other 
members  in  the  trading  crowd. 

Another  member  may  "break  up"  a 
Competitive  Basket  Market-Maker's 
faciUtation  trade  by  taking  or  supplying 
all  of  the  baskets  that  the  customer 
seeks  at  a  price  that  is  betier  for  the 
customer  than  the  facilitator's  price. 
However,  the  rule  provides  the 
facilitating  Competitive  Basket  Market- 
Maker  with  a  "safe  harbor":  a  member 
may  not  "break  u^"  the  facilitation  if  the 


Proposed  facilitation  price  is  one 
"minimum  variation"  better  than  the 
prevailing  quote  on  the  customer's  side 
of  the  market 

Rule  807    (Competitive  Basket  Market- 
Makers) 

Rule  807  governs  Competitive  Basket 
Market-Makers.  It  is  divided  into  two 
parts.  Part  A  governs  the  registration, 
administration  and  financing  of 
Competitive  Basket  Market-Makers.  Part 
B  governs  their  dealings. 

Part  A 

Part  A  of  Rule  807  allows  members 
and  member  organizations  to  register  as 
Competitive  Basket  Maricet-Makers  by 
satisfying  Exchange-prescribed 
registration  requirements.  Competitive 
Basket  Market-Makers  must  maintain 
minimum  capital  equal  to  $10  milUon  of 
net  liquid  assets  over  and  above  other 
federal  and  Exchange  capital 
requirements.  A  Competitive  Basket 
Market-Maker's  capital  calculation  must 
not  include  the  capital  required  to  carry 
or  finance  accounts  other  than  the 
market-maker  account 

PartB 

The  following  obligations  govern  the 
activities  of  the  Competitive  Basket 
Maricet-Maken 

(a)  A  Competitive  Basket  Market- 
Maker  may  make  a  proprietary  bid  or 
offer  only  in  a  manner  consistent  with 
the  maintenance  of  a  fair  and  orderiy 
market. 

(b)  A  Competitive  Basket  Market- 
Maker  must  engage  in  proprietary 
dealings  when  there  exists  a  lack  of 
depth  or  a  temporary  disparity  between 
ESP  supply  and  demand. 

(c)  All  proprietary  transactions  of  a 
Competitive  Basket  Market-Maker  must 
be  effected  in  a  reasonable  and  orderly 
manner  in  relation  to  the  condition  of 
the  general  market  and  the  ESP  market 

(d)  A  Competitive  Basket  Market- 
Maker  must  bid  and  offer  on  a 
continuous  basis  in  accordance  with 
Exchange-prescribed  parameters, 
initially  expected  to  be  the  greater  of 
two  index  points  and  the  spread 
between  the  aggregate  bid  and  offer  of 
the  component  stocks. 

Rule  808    (Basket  Book  Brokers) 

Under  Rule  808,  die  Basket  Bock 
Broker  presides  over  all  ESP  executions, 
executes  orders  entrusted  to  him, 
maintains  the  ESP  display  unit  arranges 
the  opening  of  the  ESP  market  presides 
over  the  ESP  call  market  maintains  a 
market  in  minibaskets,  reports  ESP 
trades  to  market  data  vendors  and 
otherwise  generally  supervises  the  ESP 
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market  Either  a  member  or  a  member 
organization  may  register  aa  a  Baaket 
Book  Broker.  However,  only  members 
who  have  qualified  to  act  as  a  Basket 
Book  Broker  may  perform  Basket  Book 
Broker  functions.  Each  Basket  Book 
Broker  must  arrange  to  have  a  member 
qualified  to  act  as  a  Basket  Book  Broker 
in  attendance  during  all  business  hours. 

A  member  or  member  organization 
registered  or  acting  as  or  on  behalf  of  a 
Competitive  Basket  Maricet-Maker  may 
neither  register  nor  act  as  a  Basket  Book 
Broker  unless,  in  the  case  of  a  member 
organization,  it  performs  its  Competitive 
Basket  Maiket-Maker  functions  in  a 
segregated.  Rule  SB-type  unit 

Under  unusual  circumstances,  a  Floor 
Governor  may  designate  a  member  who 
has  not  registered  or  qualified  as  a 
Basket  Bo^  Broker  to  act  in  that         ' 
capacity  temporarily.  The  temporary 
Basket  Book  ftoker  is  ejqMcted  to 
assume  the  Basket  Book  Broker 
obligations  and  responsibilities  of  the 
member  for  vi^om  he  is  substituting.  The 
rule  also  provides  for  relief  Basket  Book 
Brokers. 

In  addition,  Rule  806  requires  a  Basket 
Book  Brokw  to  promptly  effect 
immediately-executable  limit  orders 
entrusted  to  tdm  against  the  prevailing 
contra-side  interest  and  to  promptly^ 
place  any  other  limit  orders  on  the  * 
basket  display  unit 

Supplementary  Material  .20  requires 
the  Basket  Book  Broker,  as  mariiet- 
maker  in  the  minibasket  made  up  of  a 
basket's  non-NYSE  listed  stocks,  to 
contribute  Tier  1  and  Tier  2  minibasket 
quotations  fat  inclusion  in  the  aggregate 
Tier  1  and  Tier  2  quotations.  The 
minibasket  quotations  must  be 
reasonably  related  to  the  market  in  the 
individual  minibasket  stocks  in 
accordance  with  Exchange-prescribed 
parameters.  The  Exchange's  guidelines 
set  the  Tier  1  parameters  in  relation  to 
the  weighted  sums  of  the  bids  and  offers 
for  tiie  minibasket's  component  stocks, 
and  the  Tier  2  parameters  in  relation  to 
"nerl. 

Rule  800   (Proprietary  Baaket  Tradea) 

Rule  800  prohibits  any  member  from 
initiating  proprietary  basket  trades  on 
the  Floor  unless  die  member  is  a 
Competitive  Basket  Market-Maker  or  is 
offsetting  a  basket  transaction  made  in 
error.  However,  it  does  permit  a  member 
to  accept  proprietary  orders  initiated  off 
the  Flow,  subject  to  the  limitations  that 
Rule  92  (Limitations  on  Members' 
Trading  because  of  Customers'  orders) 
imposes  on  the  proprietary  trades  of 
members  holding  customers'  orders. 


Rule  810   (Baaket  Orden  Initiated  Off 
the  Floor) 

Rule  810  generally  requires  that  all 
proprietary  basket  orders  of  a  member 
or  member  organization  not  registered 
as  a  Competitive  Basket  Market-Maker 
be  sent  to  the  Floor  through  a  clearing 
firm's  order  room  or  similar  facilities. 
The  Rule  also  defines  "On-Floor"  for  the 
purpose  of  ESP  trading. 

Rule  815   (Baaket  Opening  and 
Reopeninga) 

Rule  815  describes  the  procedures  by 
which  the  Baaket  Book  Broker  will  open 
or  reopen  trading  in  the  ESP  market  The 
rule  incorporates  opening  procedures     ^ 
applicable  to  stock  trading  as  set  forth 
in  Rule  115A  (Oders  at  Caning  or  in 
Unusual  Situations).  In  addition,  it 
requires  that  if  matching  buy  and  sell 
muket  orders  create  an  imbalance,  the 
Basket  Book  Broker  must  execute  the 
opening  at  a  single  opening  prictt  (i  e., 
the  lowest  price  (buy  imbcuance)  or 
highest  price  (sell  imbalance)  at  which 
limit  orders  on  the  ESP  display  unit  will 
satisfy  die  imbalance),  unless  the 
imbalance  is  significant  enough  to 
warrant  entry  into  a  call  mariiet 

Rule  818   (Basket  Call  Marketa;  Baaket 
Trading  Halts) 

Paragraph  (a)  of  Rule  816  describes 
how  call  markets  are  initiated  and 
conducted. 

Paragraph  (b)  of  Rule  816  confirms 
that  ESP  trading  will  halt  when  market 
activity  triggers  the  "circuit  breakers"  of 
Rule  8(S  (Trading  Halts  Due  to 
Extraordinary  Maricet  Volatility).  That  is 
ESP  trading,  like  single-stock  trading, 
will  halt  for  one  and  two  hour  intervals 
when  the  Dow  Jones  Industrial  Average 
drops  250  and  400  points,  respectively. 

In  addition,  the  Exchange's  Senior 
Officers  and  Floor  Directors  can  halt 
ESP  trading  when  the  condition  of  the 
maricet  so  warrants. 

Fees 

The  ESP  fee  schedule  proposes  fees 
intended  to  recover  the  Exdiange's  costs 
in  developing  and  operating  the  ESP 
maricet  llie  initial  fees  are  $350  per  unit 
per  side  ($200  per  unit  per  side  for 
crosses)  and  a  charge  of  $12,000  per  year 
in  advance  for  a  Competitive  Basket 
Market-Maker's  terminaL 

(b)  Statutory  Baaia— The  basis  under 
the  Securities  Exchange  Act  of  1934 
("1934  Act")  for  the  ESP  rules  and 
guidelines  is  the  requirement  under 
section  6(b)(5)  that  an  exchange  have 
rules  that  are  designed  to  promote  fust 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


and  a  national  maricet  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  The  basis  under  the  1934 
Act  for  the  ESP  fees  is  Section  6(b)(4). 
which  permits  the  rules  of  an  exchange 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  the  members,  issuers  and  other 
persons  using  its  services. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
inclose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  die  purposes  of  the  1934 
Act 

C  Self-Regulatory  Organization'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participanta  or  Othera 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  &t>m 
members  or  other  interested  parties. 

m.  Date  off  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisskin  Action 

Witiiin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Elxchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  bom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
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Commission's  Public  Reference  Section. 
450  Fifth  Sti^et  NW..  Washington,  DC 
20549.  Copies  of  such  filing  %viU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  July  17, 1989. 

For  the  Commission,  by  the  Division  of 

Market  Regulatioa  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

June  8, 1989. 

[PR  Doa  89-14196  Piled  6-14-89;  8:45  am] 

BIUJNO  COOC  SS10-01-M 


[ReL  Na  94-26902;  FMs  Na  8R-P8E-66-13] 

Self -Aegulatory  Organizations;  Notico 
of  Filing  Proposed  Rule  Ctiange  by 
Padflc  Stock  Exchange,  Inc.  Relating 
to  Vertflcatlon  of  Comipwirad  Trades 
ana  rieooncNMiion  or  unoomparea 
Tradat 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  22, 1989,  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Item  1.  Text  of  the  Proposed  Rule 
Change 

Hie  PSE  proposes  to  amend  what  is 
currendy  Options  Floor  Procedure 
Advice  G-3  and  incorporate  it  into  Rule 
VI,  Section  23,  as  Commentary  .01. 
(Brackets  indicate  deletions  and  italics 
indicate  additions.) 

Verification  of  Compared  Trades  and 
Reconciliation  of  Uncompared  Trades 

Section  23    No  Change. 

Commentary: 

.01    Rule  VI,  Section  23,  requires 
clearing  members  to  verify  and 
reconcile  compared  and  uncompared 
tradea  promptly  in  accordance  with 
procedures  established  by  the  Exchange 
from  time  to  time.  Trades  shall  be 
routinely  compared  during  the  course  of 
the  trading  session. 


All  executing  members  must  be 
available  for  the  settlement  of 
uncompared  trades  throughout  the 
trading  day  and  for  an  appropriate 
period  of  time  following  the  close  of 
trading,  either  in  person  or  through  a 
designated  representative  empowered  to 
negotiate  settlement  of  any  dispute  in 
his  name  and  for  his  account 

This  time  period  will  normally  be 
established  when  the  Trade  Processing 
Department  cloaea  and  the  number  of 
transactions  on  that  day  is  announced 
to  the  trading  floor  The  minimum 
amount  of  time  which  members  and/or 
their  representatives  will  be  required  to 
remain  after  Trade  Processing  closes 
will  be  as  follows: 


0-8,000  transactions ... 
8,001  and  over 


45  minutes. 

one  hour,  15  minutes. 


For  purposes  of  complying  with  this 
provision,  the  authorized  representative 
must  be  physically  present  on  the 
Trading  Floor  during  this  time. 

All  authorized  representatives  shall 
also  be  required  to  be  present  on  the 
Trading  Floor  each  Saturday 
immediately  prior  to  expiration  for  a 
period  of  one  hour  beginning  at  6.iX)  a.m. 
Pacific  time  or  for  longer  periods  of  time 
as  may  be  determined  from  time  to  time 
by  an  Exchange  representative.  A  PSE 
options  staff  member  shall  be 
responsible  for  determining  that  such 
representatives  are  present  for  this 
period. 

While  there  may  be  occaaional 
instances  when  a  trade  must  remain 
uncompared  overnight,  and  be  resolved 
in  conformance  with  Rule  VI,  Section 
27,  any  member  or  member  orgaidzation 
responsible  for  an  undue  number  of 
such  occurrences  will  be  subject  to 
disciplinary  action  by  the  appropriate 
Exchange  Committee  pursuant  to  Rule 
XX. 

Advice  G-3,  concerning  Trade 
Comparison  lYocedures,  is  to  be  deleted 
and  incorporated  into  Rule  VI,  Section 
23,  Commentary  .01  and  has  been 
included  to  indicate  the  relevant 
changes. 

G-d 

[Subject  Trade  Comparison  Procedures 

[Section  23  of  Rule  VI]  Rule  VI 
Section  23,  requires  clearing  members  to 
[prompUy]  verify  and  reconcile 
compared  and  imcompared  trades 
prompUy  in  accordance  with  procedures 
established  by  the  Exchange  from  time 
to  time.  [The  unique  Trade  Comparison 
System  that  has  been  developed  by  the 
Exchange  for  use  on  the  Options 
Trading  Floor  will,  if  property  employed, 
ensure  mutually  satisfactory  comparison 


of  all  transactions  within  each  trading 
day.] 

[The  great  majority  of]  [t]7Vades  shall 
be  routinely  compared  during  the  course 
of  the  trading  8es8ion[,].  [but  appropriate 
provisions  must  exist  for  exceptions 
arising  from  unusual  volume  or  similar 
considerations.] 

[Accordingly]  All  executing  members 
must  be  available  for  the  settlement  of 
uncompared  trades  throughout  the 
trading  day  and  for  an  appropriate 
period  of  time  following  the  dose  of 
trading,  either  in  person  or  through  a 
designated  representative  empowered  to 
negotiate  settiement  of  any  dispute  in 
his  name  and  for  his  account 

This  time  period  will  normally  be 
established  when  the  [Data  Entry]  Trade 
Processing  Department  cIo8es[,]  and  the 
number  of  transactions  on  that  day  is 
announced  to  the  trading  floor],  and 
Preliminary  Compared  and  Uncompared 
Trade  Reports  ("Reports")  are 
distributed].  The  miniTnnm  amount  of 
time  which  members  and/or  their 
representatives  will  be  required  to 
remain  after  [the  distribution  of  such 
Reports]  Trade  Processing  closes  will  be 
as  follows: 


(0-6,000  tranaactiona . 
Itjom]  0-8M)0 
transactions. 
8.001  and  "wr 


15  minutes). 
[30]  45  minute*. 

one  liour,  15  minutes. 


For  purposes  of  complying  with  this 
provision,  the  authorized  representative 
must  be  physically  present  on  the 
Trading  Floor  during  this  time. 

All  authorized  representatives  shall 
also  be  required  to  be  present  on  the 
Trading  Floor  each  Saturday 
immediately  prior  to  expiration  for  a 
period  of  one  hour  beginning  at  6.-00  a  jn. 
Pacific  time  or  for  longer  periods  of  time 
as  may  be  determined  from  time  to  time 
by  an  Exchange  representative.  A  PSE 
options  staff  member  shall  be 
responsible  for  determining  that  such 
representatives  are  present  for  this 
period. 

The  Options  Floor  Trading  Committee 
has  determined  that  there  may  be  a  fine 
of  from  $100.00  to  $5,000.00  for  fatiure  to 
comply  with  these  procedures. 
Subsequent  violations  of  these 
procedures  may  be  cause  for  hi^er 
fines  or  other  disciplinary  actions. 

While  there  may  be  occasional 
instances  when  a  trades  must  remain 
uncompared  overnight  and  be  resolved 
in  conformance  with  Section  27  of  Rule 
VI,  any  member  or  member  organization 
who  or  which  shall  be  responsible  for  an 
undue  number  of  such  occurrences  will 
be  subject  to  disciplinary  action  by  the 
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Appropriate  Exchange  (Optiona  Floor 
TradLog]  Committee  pursuant  to  Rule 
XX. 

(In  uiy  case  where  ■  member, 
Bwnber  orgaiiizatian  or  ateociated 
person  is  SMght  to  be  diadptined 
punant  to  tfaia  Advtoa,  the  Btchange 
■hall  bring  specific  chargn,  notify  siich 
DMOBber,  oigaaization  or  aeaodated 
penon  of  euch  charpn.  giva  each  person 
an  opportanity  to  ikfend  againat  toch 
chargea.  and  keep  a  record.  A 
deteiadnation  by  the  BxchaBpe  to 
impose  a  discipUnaiy  saactkm  shall  be 
sappoeted  bjr  a  statanwnt  setting  tottK 

(1)  Any  act  or  practke  in  wfadch  such 
member,  membet  organiiation  or 
associated  person  has  been  found  to 
have  engaiged.  at  which  such  member, 
member  organiMtion  or  ■esocietad 
person  has  been  found  to  have  omitted. 

(2)  The  specific  proeiaioD  of  the  rules 
of  the  Esubanga  which  any  such  act  or 
practice,  or  omission  to  act,  is  deemed 
to  violate. 

(3)  The  sanction  impoeed  and  the 
reasons  therefor.] 

11. 


t  OB  dka  nspesa  of,  and 
Statutory  Basis  for  the  Proposed  Rala 
Change 

In  its  fifing  with  the  Cbaunieelon,  the 
self-regolatory  organization  inchded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (Bl  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regukttory  Orgaanation'g 
StateamatonthePuipomof.aod 
Stattttoty  Baajafortim  Pn^ottdRult 
Cnaitgt 

The  purpose  of  the  Rule  Change  is 
twofold.  The  first  sufostantatfve  change 
is  to  revise  the  trade  comparison 
procedures  by  extending  the  minimum 
amounts  of  time  which  a  member/ 
member  firm  and/or  their  representative 
nVH  be  required  to  remain  on  the  options 
floor  after  the  close  of  trade  processing. 
The  minimum  time  has  been  increased 
to  45  minutes  for  0-8,000  transactions. 
Furthermore,  the  proposed  rule  change 
provides  tttat  the  time  period  wiQ 
commence  prior  to  the  (fistiibution  of 
the  preliminary  compared  and 
uncompered  trade  reports. 

The  second  purpose  of  die  proposed 
rule  change  is  to  delete  Optione  Floor 
Procedure  Advice  &-3  and  hitofporatBd 
it  faito  Rale  VI,  Section  23  ae 
Conmentary  J0\.  This  is  in  keeping  wini 
the  Exchange's  initiative  to  phase  oat 


OFPAs  by  utilizing  commentaries  to  the 
rule  sections. 

The  PSE  believes  that  this  proposal  Is 
entirely  consistent  with  Section  6(b)(5) 
of  the  1934  Act  because  it  will  foster 
coordination  with  persons  engaged  in 
the  clearing,  setting  and  processing 
information  with  respect  to  the 
facilitating  transactions  in  Securities. 

(B)  Self-Regulatory  Organixation'lt 
Statement  on  Burden  oa  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  SeJf-Regalatay  Oiganhotkm '» 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  firom 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

nL  Date  of  Effect! venass  of  the 
Proposed  Ride  Change  and  Thning  for 
Cowmission  Acflon 

Widiin  35  days  of  die  date  of  die 
publication  of  dda  notfca  hi  the  Fadstal 
Raglstar  or  within  such  toager  peifod:  P) 
As  the  Coeunission  may  designale  ap  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUsbee  its  reasons  for  so  finding;  or 
(ii)  Commission  will: 

(A)  I^  order  approve  such  proposed 
rule  chcmge;  or 

(B)  Institute  proceedings  to  deteimhie 
whether  die  proposed  rule  change 
should  be  disapproved. 

IV.  Seiidtatfaairf  Coansaato 

Interested  person's  are  Invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  witfi  the 
Secretary.  Securities  and  Exchange 
Commission.  450  FUth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  alt  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Comraisaion 
and  any  person,  other  than  those  that 
may  be  withheld  from  tfie  public  in 
accordance  with  me  provisions  of  5 
U.S.C  552,  win  be  arailaUe  for 
inspectioR  and  copying  in  the 
Conunissioa  s  Pntnic  Refeience  Section, 
450  Pmh  Street,  NW.,  Washfagfon,  DC 
Copies  of  such  filing  wiO  abo  be 
availaUe  for  inspection  and  cop3ring  at 
the  principal  office  of  the  above- 
'  mentioned,  self-regulatory  oi  qaulzation. 
All  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  on  or  before  July  6, 1980. 

For  the  ComBisskm  by  theDivisioa  of 
Market  Regulation,  to  delegated  authocity. 
Joaatku  a  Kata, 
Secntary. 
|ns7.1fa8i 
[FK  Doc.  afr-14ise  Filed  a-14-a0;  ft45  aatl 
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[Releeae  Na  34-26M1;  FRe 
e»-08] 


Salf-Ragulatory  Organizations;  Notfca 
of  Filing  Propossd  Rula  CtMn^s  t^  tfw 
Padfic  Stock  Exctianga^  kic.  RsMfng 
to  tha  StmnMiry  San^oning  o< 
Mambars  by  Floor  Official 

Pursuant  to  Section  19(b)(1)  of  the 
Secivitiea  Exchange  Act  of  1994. 15 
U.S.C  78B(bKl}.  notice  Is  hereby  given 
thet  on  May  15, 1988,  the  Pacific  Stodc 
Exchange  Incorporated  ("PSE*  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Item  I.  II  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  thia  notice  to  aolldi 
commenta  on  the  proposed  rule  change 
from  interested  persons. 

L  SaU-Ragdalory  Orgaafaatkaa'a 

die  Propoeed  Bnte  Chaoga 

Item  1.  Text  of  the  Pressed  Rule 
Change 

The  Pacific  Stodc  B^cchange 
Incorporated  ("PSE"  or  "Ex^ange")^ 
proposes  to  amend  Rule  VI.  Section  30, 
and  delete  Options  Floor  Procedure 
Advice  E-4,  to  provide  for  the  summary 
sanctioning  of  PSE  members,  b^  floor 
officials,  pursuant  to  the  issuance  of  a 
floor  citation.  (Brackets  indicate 
language  to  be  deleted,  italics  indicates 
new  language). 

Admiaaion  to  and  Condect  on  the 
OpCiona  Trading  Floor 

Section  39. 

(a)  No  Change. 

(b)  Conduct  on  the  Floor.  Upon  the 
determination  of  two  Floor  Officials  or 
o/the  Options  Floor  Trading  Committee 
that  [the]  a  member's  conduct  on  the 
Options  leading  Floor  of  the  Exchange 
is  such  as  to  impair  the  maintenance  of 
a  fair  and  orderty  market,  or  to  impafr 
public  confidence  in  tfie  operations  of 
the  Exchange,  a  member  of  tfie 
Exchange  may  be  fined  pursuant  to  the 
Constitution  and  Rules  of  the  Exchange. 
This  shall  also  apply  to  a  member'^ 
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failure  to  adequately  supervise  an 
employee  to  ensure  his  compliance  with 
this  rule.  A  member  adversely  affected 
by  a  determination  made  under  this 
Section  may  obtain  review  thereof  in 
accordance  with  the  provisions  of  Rule 
XX.  Fines  imposed  by  Floor  Officials  or 
the  Options  Floor  Trading  Committee 
hereimder  shall  not  preclude  further 
disciplinary  action  by  an  appropriate 
committee  of  the  Exdiange  pursuant  to 
the  Constitution  and  Rules  of  the 
Exchange. 

Commentary: 

.01  to  .04    No  Change. 

.(ff    In  the  issuance  of  a  floor 
citation,  the  following  procedure  must 
be  observed: 

(i)  the  two  Floor  Officials  will  apprise 
the  individual  cited  of  the  alleged 
violation: 

(ii)  the  Floor  Officials  will  then  notify 
the  Compliance  Department  of  the 
alleged  violation,  and  request 
information  regarding  prior  similar 
violations  by  the  individual  cited; 

(Hi)  the  Floor  Officials  will  indicate 
on  the  citation  either  the  amount  of  the 
fine  to  be  imposed,  or  that  the  matter 
will  be  referred  to  the  Options  Floor 
Trading  Committee: 

(iv)  the  Floor  Officials  will  ask  the 
member  to  indicate  by  his  signature  on 
the  citation  that  he  acknowledges 
receipt  of  said  citation; 

(v)  the  Floor  Officials  will  give  the  top 
copy  of  the  citation  to  the  person 
alleged  to  have  committed  the 
infraction; 

(vi)  the  Floor  Officials  will  give  the 
remaining  copies  of  the  citation  to  the 
OBO  in  attendance  for  his  signature; 

(vii)  the  OBO  will  then  forward  the 
citation  to  the  Compliance  Department 
for  processing. 

.06    In  the  instance  where  two  Floor 
Officials  believe  that  a  violation  of  PSE 
rules  has  occurred  or  may  have 
occurred,  but  fail  to  issue  a  floor 
citation  before  the  close  of  trading  on 
the  day  of  the  alleged  violation,  either 
Floor  Official  shall,  in  writing,  report 
the  incident  and  surrounding 
circumstances  to  the  Surveillance 
Department,  with  a  copy  to  the 
Compliance  Department  and  to  the 
individual  cited,  within  24  hours  after 
the  close  of  trading  on  the  day  of  the 
alleged  violation.  Thereafter,  the 
Exchange  may.  for  a  reasonable  and 
necessary  period  of  time,  investigate  the 
incident  and  the  surrounding 
circumstances,  and  apprise  the 
appropriate  Floor  Officials  of  the  results 
of  said  in  vestigation. 

.07   In  the  instance  where  the  Floor 
Officials  do  not  become  aware  of  a 


violation  until  the  Surveillance/ 
Compliance  Departments  have 
discovered  the  violation  and  notified  the 
Floor  Officials,  a  floor  citation  may.  for 
the  violations  stated  below,  be  issued 
by  the  Floor  Officials  at  the  time  they 
are  so  notified.  The  Floor  Officials  will 
then  be  responsible  for  issuing  a 
citation  and/or  report  The  violations 
for  which  this  commentary  shall  apply 
are  the  following: 

(i)  Rule  VI,  Section  55(.01)    Member 
failed  to  timestamp  an  execution  in 
which  he  participated  as  a  seller, 

(ii)  Rule  VI,  Section  66(0)    Member 
placed,  or  permitted  placement  of  an 
order  with  an  OBO  for  an  account  in 
which  such  member  or  his  organization, 
any  other  member  or  member 
organization,  or  any  non-member 
broker/dealer  has  an  interest 

[E-l 

Subject:  Guidelines  for  Issuatice  of 
Options  Floor  Citations 

Floor  Citations  are  issued,  generally, 
upon  the  determination  of  a  Roor 
Official  that  the  conduct  of  a  person 
authorized  to  be  on  the  Trading  Floor 
has  violated  PSE  Rules  and/ or 
procedures  or  otherwise  has  impaired 
the  maintenance  of  a  fair  and  orderly 
market  or  public  confidence  in  the 
operation  of  the  Exchange. 

The  Floor  Official  issuing  a  Floor 
Citation  must  (1)  apprise  the  person 
accused  of  violating  PSE  Rules  and/ or 
procedures  of  the  offense  charged,  and 
(2)  ask  the  person  to  indicate  by  his 
signature  on  the  citation  that  he 
acknowledges  receipt  of  said  citation. 

If  a  Floor  Official  believes  a  violation 
of  PSE  rules  and/or  procedures  has 
occiured  or  may  have  occurred  but  fails, 
for  whatever  reason,  to  issue  a  citation 
before  the  close  of  trading  on  the  day  of 
the  alleged  or  possible  violation,  the 
Floor  Official  shall  report  in  writing  the 
incident  and  circimistances  surrounding 
it  to  the  Surveillance  Department,  with  a 
copy  to  the  Compliance  Department  and 
to  the  individual  cited  within  24  hours 
after  the  Floor  Official  becomes  aware 
of  the  alleged  violation. 

When  a  Floor  Official,  in  accordance 
with  paragraph  three  above,  reports  to 
the  Surveillance  and  CompUance 
Departments  an  alleged  or  possible 
violation  of  PSE  Rules  and/or 
procedures,  the  Exchange,  during  a 
necessary  and  reasonable  time  period, 
may  investigate  the  incident  and 
surrounding  circumstances  before 
apprising  the  subject  Floor  Official  of 
the  disposition  of  the  matter. 

If  a  Floor  Official  does  not  become 
aware  of  certain  violations  designated 


in  this  Advice  E-4  until  the 
Surveillance/Compliance  Departments 
have  discovered  them,  a  Floor  Citation 
may  be  issued  at  the  time  of  notification 
to  die  Floor  Official.  The  Official  so 
notified  will  then  be  obligated  to  issue 
the  citation,  and/or  report,  as  required 
in  the  preceding  paragraphs.  The  Option 
Floor  Trading  Committee  has  designated 
the  following  violation  as  appropriate 
for  this  procedure. 

Rule  VI,  Section  55(.01)  Member 
failed  to  time-stamp  an  execution  in 
which  he  participated  as  a  seller. 

Rule  VI.  Section  66(a)    Member 
placed,  or  permitted  placement  of  an 
order  with  an  Order  Book  Official  for  an 
account  in  which  such  member  or  his 
organization,  any  other  member  or 
member  organization,  or  any  non- 
member  broker/dealer  has  an  interest 

The  issuance  of  a  Floor  citation  for 
conduct  alleged  to  be  in  violation  of  PSE 
Rules  and/or  procedures,  and  any 
disciplinary  action  by  the  Options  Floor 
Trading  Committee  pursuant  to  the 
citation,  shall  not  preclude  further 
action  by  an  appropriate  Committee  of 
the  Exchange. 

Accordingly,  the  Options  Floor 
Trading  Committee  has  determined  that 
the  following  procedures  will  be 
adhered  to  upon  the  issuance  of  such 
citation: 

(a)  The  Floor  Official  issuing  such 
citation  will  give  the  top  copy  of  the 
citation  to  the  person  alleged  to  have 
committed  the  infraction; 

(b)  The  Floor  Official  will  give  tiie 
remaining  copies  of  the  citation  to  the 
OBO  in  attendance  for  his  signature  and 
referral  to  the  manager 

(c)  The  OBO  manager  will  then 
forward  the  citation  to  the  Director  of 
Surveillance  for  processing  and  referral 
to  the  Compliance  Department  for 
presentation  at  the  next  Options  Floor 
Trading  Committee  meeting). 

n.  Self-Regulatoiy  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  '.T 
and  basis  for  the  proposed  rule  changt:. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Iteiu 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  ot 
such  statements. 
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(A)  Self-Regulatory  QrgawMation'B 
StatamuU  on  the  Purpoee  of,  and 
Statutory  Baaia  for  the  PropoeedRule 
Change 

Th*  PSE  pfopoMt  to  uMnd  iUik  VL 
Sectioa  3a  to  provide  for  tbt  ranuDaiy 
■ancrtoning  of  PSE  member*,  by  Fk>or 
OSidala,  pwsuant  to  the  iawance  of  • 
floor  dtatioD.  la  the  amenriing  of  tbU 
nde.  Options  Floor  Procedure  Advice  B- 
4  has  been  deleted,  with  the 
consolidation  of  comparable  language 
iiito  Section  39  as  Commentaries  .05 
through  .07.  The  purpose  for  snch 
ronsdidation  is  to  fedHtate  the  FSB's 
present  piu  to  evmrtaaBy  nerge  all  tfte 
Advices  krto  die  oomawntary  sections  of 
the  Mee  of  the  Board  of  Governors. 
Althoa^  the  prapoead  langaag*  of 
Commentaries  MtoSO  dbsa  not  mirror 
E-4  verbattad.  dM  Sttbetanoa  ol  B^  has 
rcmainad  aacfaanged. 

The  purpoae  of  the  propoaed  rale 
chaogs  is  to  cUaiinata  oartain 
unnecessary  and  time-coDSuming 
procedures  which  currently  exist  in  the 
processing  of  floor  citations.  Under  the 
existing  system  at  the  PSE.  floor 
citations  are  issued  to  a  member, 
member  organization,  or  employee  of  a 
member  organization  when  charged 
with  an  alleged  Tiolation  of  Exchange 
rules.  The  dtation  is  then  forwarded  to 
Exchange  staff  for  a  complete 
investigation  consisting  of  witness 
interviews,  rule  interpretation. 
docunMDtary  evtdaaos  avahwtiosM.  and 
other  aateesaiy  research.  At  te 
complettea  oi  the  invastigatkai.  a 
memorandum  ootUnlnt  tfis  study  is 
preseatad  to  the  Optiooa  Floor  Tradinc 
Committee  rCommittac")  for  iU 
evaluatioa  and  determination  aa  to 
disposition  of  the  matter.  A  finding  of 
guilt  against  the  died  member  results  in 
the  imposition  of  a  fine  In  accordance 
with  the  Committee's  llecommended 
Fine  Schedule." 

Under  the  proposed  amendment  to 
Section  39^  the  processing  of  floor 
citations  is  greedy  siuiplified  and  the 
unnecessary,  arduous  steps  noted  above 
are  eliminated.  As  BmaBciad,  the  Rule 
provides  dting  Floor  Officials  with  the 
discretion.  ui>on  the  alleged  occurrence 
of  a  violation,  to  conduct  an  immediate 
investigatiaB  and  iaqxtaa  an  aatomatic 
fine  acoonhng  to  die  saaie  fine  schedule 
as  emphyyed  by  die  CoauBtttae. 
Furthoniore.  daa  to  dieir  locatioa  on  the 
tradii^  floor,  the  Floor  Officials  have  a 
greatsr  ab^ty  to  ioveetigate  and 
evaluate  the  alleged  vioUtioa.  h  all 
drcumstaaces.  particularly  inatances 
involving  eyegious  or  conylicating 


factors,  the  Floor  Officials  retain  the 
discretion  to  refer  the  matter  to  the 
Cooimittae  for  its  detetminatioa.  A  copy 
of  the  Options  Floor  Qtatioo  which  the 
Exchange  propoae*  to  enqtloy.  sho«dd 
this  Rale  Filing  be  approved,  a^y  be 
obtained  by  contacting  the  Exchange. 

The  Rule,  aa  amended,  does  not 
diminish  the  daa  process  rights  of  tha 
indfvldaal  dted.  Staiilar  to  the  corrent 
procedure,  whereby  the  monber  may 
appeal  die  sanction  imposed  by  die 
Committee,  nnder  nie  proposed 
procedure  the  member  may  appeal  the 
sanctiott  imposed  by  the  Floor  Offidals, 
pursuant  to  Role  XX,  Section  11. 

Furthermore,  the  proposed  rule  change 
incorporates  certain  specified 
safeguards  which  prevent  arbitrary  or 
capridous  Impositions  of  fines  by  Floor 
Offidals.  The  rule,  as  amended,  requires 
the  participation  of  two  Floor  Offidab 
for  die  issuance  of  a  citation  and 
imposition  of  a  fine.  Also^  tha  proposed 
rule  change  mandates  that  the  dting 
Floor  Officials  confer  with  StafT  before 
issuing  the  dtation  and  fine.  Moreover, 
to  aid  in  the  systematic  functioning  of 
the  summary  sanctioning  procedure,  and 
to  correct  any  problems  which  may  arise 
therefrom,  a  monthly  recap  of  those 
dtations  handled  summarily  shall  be 
submitted  to  the  Committee  for  its 
review  and  discussion. 

hi  addition,  in  order  to  protect  agakist 
arbitrary  or  caprldoos  detarnri nations  of 
sanction  amoants.  the  dtiaig  Floor 
Offidab  will  have,  at  their  dlapoaal  a 
"Recommended  Pina  Schedole." 
Attadied  as  Exhibit  1  to  the  proposed 
rub  rhangn  is  a  proposed  amendment  to 
the  existing  Recommended  Fine 
SdMdule.  Approved  by  the  PSE  Bond  of 
GoiveiDors  on  April  27, 1988,  most  of  the 
recoannended  fiiies  for  trading 
violations  have  been  increased  by  100%, 
and  die  sanctions  for  non-trading 
violations,  such  as  disruptive  action  and 
standard  of  dress,  have  remained 
unchanged.  Ine  purpose  for  the 
increased  sanctions  is  to  promote  pubtic 
confidence  fat  the  operations  of  die 
Exchange  by  discouraging  viobtive 
conduct.  Ftirdiermore,  it  has  been  the 
recent  policy  of  other  self-regulatory 
organizations  to  impose  higher  sanctions 
for  minor  rule  violations. 

(B)  Self-Regalatory  Organization  '$ 
Statement  on  Burden  on  Competitkm 

The  Exchange  does  not  believe  that 
the  proposed  rub  change  imposes  a 
burden  on  conyetition. 


(C)  Self-Regaiotory  Organizatioa'lr 
StatmmeBt  an  Comatenta  oa  the 
Propaeed  Rah  Change  Received  from 
Memben,  Participanta  or  Othen 

Written  comments  on  the  pn^tosed 
rub  change  were  neidier  solicited  nor 
received. 

nL  Date  or  Kifeudveaess  of  the 
Proposed  Rob  Change  and  Tladng  for 
Coninitsshai  Acdon 

Widiin  35  days  of  Uie  date  of  die 
publication  of  this  notice  in  the  Federal 
Regbter  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  ap  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  vidiich  the  self-regulatory 
organization  consents,  the  Commission 
wUh 

(A)  by  order  ai^trove  such  proposed 
rule  change:  or 

(B)  inatitats  proceedings  to  determine 
whether  the  proposed  rnb  change 
should  be  diaappnved. 

IV.  SoBdbtioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copbs  thereof  with  the   ^ 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  aD  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rub  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  rebting  to  the 
proposod  rub  change  between  the 
Commission  and  any  perscn,  other  than 
those  that  may  be  withheld  from  the 
paUic  in  accordance  vifith  the  provisions 
of  5  U.S.C.  552.  will  be  avaibbb  for 
inspection  and  copying  in  the 
Commission's  Pubbc  Reference  Section, 
450  Piidi  Street.  NW..  WaahiE^ton.  DC. 
Copies  of  sudk  fiUng  will  abo  be 
available  for  mspection  and  copying  at 
the  principal  offiace  of  the  above^ 
mentioned,  self-regnbtory  organization. 
All  suhmJHsions  shovld  refer  to  the  fib 
nimiber  in  die  caption  above  and  ahoidd 
be  submitted  on  or  before  }nty  6, 1968. 

For  the  Commission  by  Aa  Division  of 
Market  Regulation,  pnisoant  to  delegated 
aothority. 

lonathan  G.  Katz, 

Secretary. 
Dated:  June  7, 1889. 


'^T;'^:A■^-l■y|-^^^^^^^^  Sfejob'- 
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SalfAaQulatory  OrflMintlon; 
Propoaad  Rula  CtwiiQa  By  Ifia 
Pttlladelphia  Stock  Exchanga,  Inc. 
Rotating  to  Raaponaibaity  to  Dbplay 
Baat  BMa  and  Offara 

Pursuant  to  Section  19(bUl)  of  Uie 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  23, 1989,  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  (Dommissioa 
the  proposed  rule  change  as  described 
in  Items  L  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 


regulatoiy  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rub 
change  from  interested  persons. 

L  Self-Regubtory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rub  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange"),  pursuant  to 
Rule  19b-4,  hereby  proposes  to  amend 
its  Options  Floor  Procedure  Advice  A-1 
in  accordance  with  PHLX  Rule  970: 
(New  text  b  italicized:  deleted  text  b 
bracketed). 

A-1    Responsibility  of  Displaying  Best 
Bids  and  Offers 

A  Specialist  shall  use  due  diligence  to 
[ascertain]  ensure  that  the  best 


available  bid  and  offer  [oa  hu  book]  b 
dis|dayed  for  thoee  option  series  in 
which  he  is  assigned.  [When  requested 
to  do  so,  a  SpeciaUst  shall  use  due 
diligence  to  ascertain  that  the  best  bid 
and  offer  in  the  trading  crowd  b 
dispbyed.] 

Bids  and  offers  for  the  Specialist^ 
own  account,  bids  and  of^rs  on  the 
book,  and  bids  and  offers  estabtisbed  in 
the  crowd  are  deemed  available  for 
display  purposes. 

Fine  Schedub: 

Ist  occurrence — $50.00. 

2nd  occurrence — $100.00. 

3rd  occurrence — $250.00. 

4th  occnrrence  and  thereaftei^-Sanction 

is  discretionary  widi  Business 

Conduct  0>mmittee. 
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n.  8«lf-R«gul«tory  Organiutioo't 
StatMMiit  of  the  PuipoM  of,  and 
Statutory  Baab  for.  tiM  Propoood  Rul« 


In  ita  filing  with  the  CommiMion.  the 
aelf-regulatory  organisation  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
theae  statementa  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organisation  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
moat  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixation'$ 
Statement  of  the  Pumoee  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  responsibility  of 
spedaJiats  to  display  the  bwst  bids  and 
offers  available  on  the  floor  regardless 
of  whether  those  bids  and  offers  are 
from  a  member  in  the  crowd,  order  on 
the  book,  or  for  the  specialist's  own 
proprietary  account  This  amendment 
effectively  replaces  requirements  that 
the  specialist  only  display  the  best  bid 
and  offer  on  his  book  or,  when  asked  to 
do  so,  from  the  crowd. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  will  promote  just  and  equitable 
principles  of  trade,  protect  investors  and 
promote  the  public  interest  by  assuring 
that  best  bid  and  offer  quotations  are 
displayed  on  the  options  and  foreign 
currency  options  floors  from  whatever 
source  in  the  trading  crowd. 
Additionally,  the  proposal  is  consistent 
with  section  llA(a)(l)(C)  (li)  and  (iv)  of 
the  Act  in  that  it  will  promote  fair 
competition  among  brokers  and  dealers 
and  the  practicabiUty  of  brokers 
executing  investors'  orders  in  the  best 
market 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 

gropoeed  rule  change  will  inqwse  any 
urden  on  competition. 

C  Self-Regulatory  Organixation'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Ptom 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

nL  Data  of  EflectiveDess  of  the 
Propoaad  Rula  Change  and  Timing  foe 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 


'  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pnsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Streel  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  ruJe  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  %vithheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Coounission's  Public  Reference  Section, 
460  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  wlU  also  be 
available  for  inspection  anid  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  July  6, 1989. 

For  the  ConuniMion  by  the  Diviaion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looatfaan  G.  Kats. 
Secretary. 

Dated:  lune  7, 1989. 

[PR  Doc  89-14202  Filed  6-14-89;  8:45  am] 


[ReL  Na  34-26699;  Fie  Na  PHLX  66-20] 
B6lf  n6Qul6tofy  Of 06lliT6ttffnt; 

PropoMd  RutoChsnQS  By  ttw 
PMtadatoMa  Stock  ExcharMM.  Inc. 
Rotating  to  R^vWon  Of  PHLX  Rulo  970 
ond  iinptaiiMntotion  of  Now  Equity  and 
Options  Floor  Procoduco  Advicoo 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  May  22. 1960  tiie  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 


the  proposed  nue  cndugc  as  u«»»cnbed 
in  Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self -Regulatory  Organixation'a 
Statement  of  the  Tanns  (rf  Substance  of 
tiie  Propoead  Rule  Change 

The  Miiladelphia  Stock  Exchange,  Inc. 
("mLX"  or  the  "Exchange"),  pursuant 
to  Rule  19b-4  of  the  Securities  Exchange 
Act  of  1934  (the  "Act"),  proposes  to  (1) 
amend  PHLX  Rule  970  and  (2)  adopt 
Options  Floor  Procedure  Advice  F-6  *  as 
follows,  respectively: 

(1)  PHLX  Rule  970,  entitled  "Options 
Floor  Procedure  Advices:  Violations, 
Penalties,  and  Procedures",  shall  be 
made  applicable  to  the  Equity  door  as 
well  as  the  Options  Floor  of  PHLX  by 
the  deletion  of  the  word  "Options" 
wherever  it  appears  in  PHLX  Rule  970. 
The  proposed  text  of  PHLX  Rule  97a  as 
amended,  is  attached  hereto  as  Exhibit 
1. 

(2)  The  text  of  the  proposed  Options 
Floor  Procedure  Advice  F-8  is  set  forth 
as  follows: 

F-B   Failure  to  Comply  with  an 
Exchange  Inquiry 

Each  Member,  member  organization 
or  associated  person  is  required  to 
promptly  comply  with  any  request  of 
information  made  by  the  Exchange's 
Maricet  Surveillance  Department  in 
connection  with  any  investigation 
within  the  Exchange's  disciplinary 
Jurisdiction. 

For  the  purpose  of  this  rule, 
information  received  within  ten  (10) 
business  days  from  the  date  of  the 
original  request  shall  be  deemed  to  meet 
the  requirement  of  prompt  compliance. 

The  Exchange  may,  under  extenuating 
circumstances  grant  extensions  to  allow 
for  responses  beyond  the  ten  (10) 
business  day  requirement  Requests  for 
extensions  must  be  submitted  in  vniting 
to  the  Market  Surveillance  Department 
prior  to  the  due  date  of  the  outstanding 
request 

Miscellaneous 

Fine  Schedule: 
1st  occurrence — ^Warning. 
2nd  occurrence — $1,000. 
3rd  occurrence— $2,500. 


'  Upon  approval  of  the  propoaed  amendment  to 
PHLX  Rule  970  by  the  Seoiritlea  and  Exchange 
Commiaaion.  the  proviaiona  of  Optiona  Floor 
Procedure  Advice  F-8  would  alao  apply  to  the  PHLX 
Equity  Floor  but  would  thereupon  alao  be 
deaignated  aa  Equity  Floor  Procedure  Advice  ENii-1. 
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4th  occurrence — Sanction  Is 
discretionary  with  Business  Cimduct 
Committee. 

n.  Seif-Ragulatary  OrganhcatioD's 
Statemeot  of  Hie  Putpoae  <rf,  and 
SUtutory  Basis  for,  the  Propoaed  Rule 
CliangB 

In  its  filing  with  the  Commission,  tfie 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  diange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  June  4, 1986,  the  Commission 
approved  SR-PHLX-86-11  [see 
Securities  Exchange  Act  Rel.  No.  23296 
(June  4, 1986)]  which  adopted  PHLX 
Rule  970.  Rule  970  establishes  a 
disciplinary  scheme  for  minor  rule 
infractions.  The  Rule  authorizes  the 
PHLX  to  promulgate  "advices"  with 
accompanying  set  fine  schedules  that 
enable  the  PHLX  Market  Surveillance 
Department  staff  to  serve  an  alleged 
violator  with  a  Notice  of  Fine. 

The  implementation  of  tide  minor  rule 
violation  plan  has  benefited  die 
Exchange  in  several  ways:  (a)  Violators 
of  advices  are  stmimarily  cited  for 
violations  without  the  Exchange's 
Business  Conduct  Committee  needing  to 
exercise  its  discretion  on  a  case-by-case 
basis  (though  in  every  case  the 
Committee  has  discretion  to  authorize 
formal  disciplinary  action  imder  PHLX 
Rule  960.2);  (b)  the  imposition  of  pre-set 
sanctions  for  violation  of  an  advice 
promotes  tmiform  and  fair  treatment  of 
alleged  violators;  and  (c)  if  an  alleged 
violator  does  not  contest  issuance  of  an 
advice,  the  sanction  is  predetermined 
(no  greater  than  $2,500  in  all  cases)  and 
the  violation  is  reportable  to  the 
Commission  in  a  quarteriy,  abbreviated 
fashion. 

By  its  official  terms,  Rule  970  enables 
"option"  floor  procedure  advices  and 
thus  only  applies  to  infractions 
committed  on  FHUCs  equity  options  or 
currency  options  floor  by  options  floor 
participants.  To  date,  the  Rule's 
disciplinary  scheme  has  worked 
smoothly,  so  that  the  Exchange  has 
determined  to  extend  the  scheme  to  its 
equity  floor.  Accordingly,  KCLX 
proposes  to  amend  Rule  970  to  provide 


for  a  means  of  implementing  equity  floor 
procedure  advices.  Aidn  to 
implementing  options  floor  procedure 
advices,  the  Exdiange  wUl  file  all 
specific  equity  floor  procedure  advices 
with  the  Commission  as  proposed  rule 
changes  for  the  Commission's  review 
and  approval.  In  this  regard,  the  PHLX  is 
hereby  also  submitting  the  proposed 
floor  procedure  advice,  designated  both 
as  F-8  and  EM-1,  whose  terms  will  be 
applicable  to  both  the  options  and 
equity  floors,  respectively,  and  their 
participants. 

The  purpose  of  the  proposed  floor 
procedure  advice  is  to  expedite  the 
investigation  process  of  the  PHLX 
Market  Surveillance  Department  by 
effectively  and  quickly  enabling  the 
Exchange  to  reprimand  failures  to 
respond  in  a  timely  fashion  to 
Surveillance  Department  information 
requests. 

In  accordance  with  the  proposed, 
more  generic  nature  of  PHLX  Rule  070, 
further  rule  changes  regarding  equity 
floor  procedure  advices  shall  be 
appropriately  designated  as  Equity 
Specialist  ("ES"),  Equity  Floor  Broker 
("EF')  and  Equity  Miscellaneous  ("EM~) 
Floor  Procedure  Advices. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(1)  of  the  Act 
in  that  it  will  facihtate  the  enforcement 
of  compliance  by  PHLX  members  and 
persons  associated  with  its  members, 
with  the  provisions  of  the  Act  the  rules 
and  regulations  thereimder,  and  the 
rules  of  PHLX.  In  addition,  the  proposed 
rule  change  is  consistent  with  section 
6(b)(6]  of  the  Act  in  that  violators  of  the 
Exchange's  rules  will  be  appropriately 
disciplined.  Finally,  the  proposal  is 
consistent  with  section  6(b)(7)  of  the  Act 
in  that  it  provides  a  fair  procedure  for 
disciplining  members  and  persons 
associated  with  members. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  conmients  were  eitiier 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commis8i(»  may  designate  up  to 
90  days  of  such  date  if  it  fincb  such 


longer  period  to  be  appropriate  and 
publi^es  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regiilatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  prc^rased  rale  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
riiould  file  six  copies  thereof  with  ttie 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stivet  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  writien 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  fi^ 
inspection  and  copying  in  the 
Commission's  Public  Referedce  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
after  the  date  of  this  pubUcation]. 

For  the  Commission  by  the  Diviaion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jooathan  G.  Katz. 

Secretary. 
Dated:  June  7, 198a 

Exhibit  No.  1  (Bradtets  indicalae 
deletions.) 

[Options]  Floor  Procedure  Advices; 
Violations,  Penalties,  and  Procedures 

Rule  970.  (a)  In  Ueu  of  commencing  a 
"disciplinary  proceeding"  as  that  term  is 
used  in  Exchange  Rules  96ai-9eai2,  the 
Exchange  may,  subject  to  requirements 
set  fcKth  in  this  Rule,  impose  a  fine,  not 
to  exceed  $2,500XX),  on  any  member, 
member  organization,  or  any  partnn. 
officer,  director  or  person  employed  by 
or  associated  with  any  member  or 
member  organization,  for  any  violation 
of  a[n  Option]  Floor  Procedure  Advice 
of  the  Exchange,  which  violation  the 
Exchange  shall  have  determined  is 
minor  in  natxire.  Any  fine  imposed 
pursuant  to  this  Rule  and  not  contested 
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■hall  not  be  pubUcly  rep<^ed  to  the 
Exchaiwe  membership  except  at  may  be 
required  by  Rule  19d-l  under  the 
Securitie*  Exchange  Act  of  1934,  and  aa 
may  be  required  by  any  other  regulatory 
authority. 

(b)  In  any  action  taken  by  the 
Exchange  pursuant  to  this  Rule,  the 
I>erson  against  whom  a  fine  is  imposed 
shall  be  served  with  a  written 
statement  signed  by  an  authorized 
offidal  of  the  Exchange's  Market 
Surveillance  Department  on  behalf  of 
the  Business  Conduct  Committee,  setting 
forth  (1)  the  [Options]  Floor  Procedure 
Advioe(s)  alleged  to  have  been  violated; 
(ii)  the  act  or  omission  constituting  each 
such  violation;  (iii)  the  fine  imposed  for 
each  violation;  and  (iv)  the  date  by 
which  such  determination  becomes  final 
and  such  fine  becomes  due  and  payable 
to  the  Exchange,  or  rather,  when  such 
determination  must  be  contested,  as 
provided  in  paragraph  (d)  hereunder, 
such  date  to  be  not  less  than  seven 
business  days  after  the  date  of  service 
of  the  written  statement 

(c)  If  the  person  against  whom  a  fine 
is  imposed  pursuant  to  this  Rule  pays 
the  fine,  such  payment  shall  be  deemed 
to  be  a  waiver  by  such  person  of  his 
right  to  a  disciplinary  proceeding  under 
Exchange  Rules  960.1-060.12  and  any 
review  of  the  matter  by  the  Business 
Conduct  Committee,  an  Exchange 
Hearing  Panel  the  Disciplinary  Review 
Committee,  or  the  Exchange  Board  of 
Governors. 

(d)  Any  person  against  whom  a  fine  is 
imposed  pursuant  to  this  Rule  may 
contest  the  Exchange's  determination  by 
filing  with  the  Department  of  the 
Exchange  taking  the  action  not  later 
than  the  date  by  which  such 
determination  must  be  contested  a 
written  response  meeting  the 
requirements  of  an  "Answer"  as 
provided  in  Rule  960.4,  at  which  point 
the  matter  shall  be  referred  to  the 
Business  Conduct  Committee  for  their 
consideration  and  determination. 

(e)  The  Committee  may  then  (a) 
decide  that  the  matter  be  dismissed  and 
the  notice  of  alleged  violation  be 
rescinded;  (b)  decide  that  the  notice,  as 
issued,  is  valid,  whereupon  the  alleged 
violator  could  either  pay  the  fine  or 
contest  the  matter  before  a  hearing 
panel  (c)  decide  that  the  notice,  as 
issued,  should  be  modified  to  specify 
either  a  higher  or  lower  fine  than  the 
one  on  the  notice  as  issued,  whereupon 
the  alleged  violator  could  either  pay  the 
new  fine  or  contest  the  matter  before  a 
hearing  panel  or  (d)  decide  that  the 
matter  merits  formal  disciplinary  action 
and  authorize  issuance  of  a  Complaint 
pursuant  to  Exchange  Rule  960.2. 


(()  If  a  disciplinary  proceeding 
thereafter  results,  and  the  Hearfaig  Panel 
determines  that  he  has  violated  the 
Advice(8]  as  alleged,  the  Hearing  Panel 
shall  (a)  be  free  to  impose  any 
disciplinary  sanction  provided  for  in 
Exchange  Rules  96ai-«e0.12  and  (b) 
determine  whether  the  violation  is  minor 
in  nature.  If  determined  to  be  minor  in 
nature,  die  violation(s)  giving  rise  to  the 
penalty  shall  not  be  pubUcly  reported  by 
the  Exchange  to  its  membership,  except 
as  may  be  required  pursuant  to  Rule 
19d-l.  or  as  may  be  required  by  any 
other  regulatory  authority;  if  determined 
not  to  be  minor  in  nature,  the  decision  of 
the  Hearing  Panel  and  any  penalty 
imposed  shall  be  publicly  reported  to 
the  Exchange  membership  in  addition  to 
any  filing  required  by  Rule  19d-l,  or  any 
other  regulatory  authority,  once  such 
decision  becomes  "final"  under 
Exchange  Rules  960.1-960.12. 

pit  Doc  89-14203  Filed  0-14-89: 8:45  am] 
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[ReL  Ha  IC-14994;  §11-4866] 

Bankers  SMurtty  Vartabto  Uta 
Oepsrste  Account  III 

jim«7.i9ea 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  proposal  to  terminate 

registration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant  Bankers  Security  Variable 
Life  Separate  Account  II  ("Applicant"). 
Relevant  1940  Act  Sections:  Section 

8(f). 
Summary  of  Application:  Applicant 

seeks  an  order  under  Section  8(f)  of  the 

1940  Act  declaring  that  it  has  ceased  to 

be  an  investment  company. 

Filing  Date:  The  AppUcation  was  filed 
on  January  3, 1980. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Apphcation 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.  on 
Jidy  3, 1980.  Request  a  hearing  in 
writing,  giving  die  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  AppUcant 
with  the  request  either  personally  or  by 
mail  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  die  date  of  a 
hearing  by  writing  to  the  Secretary  of 
die  SEC 

ADOWMiat;  Secretary.  SEC  450  5dj 
Street  NW..  Washington.  DC  20549. 


Applicant  4601  Fairfax  Drive,  Arlington. 
Virginia  22203. 

Fon  wwTimt  wFomiaTiOM  contact: 
Nancy  M.  Rappa,  Attorney  (202)  272- 
2822  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
Compliance). 

Ml^niMINTAIIY  mroRMATION: 
Following  is  a  summary  of  the 
^plication;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  a  separate  account  of 
Bankers  Security  Life  Insurance  Society, 
is  registered  as  an  open-end 
management  investment  company  under 
the  1940  Act  Applicant's  registration 
statement  filed  on  September  29. 1986, 
was  declared  effective  on  June  5, 1987. 

2.  On  February  18, 1988,  die 
Management  Committee  of  Applicant 
authorized  an  Agreement  and  ^an  of 
Reorganization  (the  "Plan").  On  April 
28. 1988,  an  exemptive  order  under  the 
1940  Act  was  granted  by  die  SEC 
regarding  the  Plan  (Investment 
Company  Act  No.  16384).  The  Plan  was 
approved  by  Applicant's  policyholders 
on  April  28, 1989. 

3.  On  April  29, 1988.  Applicant 
transferred  all  of  its  assets  and 
liabilities  to  die  Bond  Portfolio  USLICO 
Series  Fund,  a  Massachusetts  business 
trust  registered  with  the  SEC  as  an 
open-end  management  investment 
company.  Simultaneously  with  the 
transfer  of  assets  and  liabilities. 
Applicant  was  combined  as  a  sub- 
account (the  "Bond  Sub-Account")  with 
Bankers  Security  Variable  Life  Separate 
Account  I.  In  exchange  for  Applicant's 
assets,  USLICO  Series  Fund  assumed  all 
obligations  and  liabilities  of  Applicant 
and  issued  shares  of  its  Bond  Portfolio, 
which  shares  were  recorded  as  assets  of 
the  Bond  Sub-Account  of  Bankers 
Security  Variable  Life  Separate  Account 
L  The  number  of  shares  issued  was 
determined  by  dividing  the  value  of  tiie 
net  assets  of  Applicant  by  $10.00,  which 
was  the  initial  per  share  value  of  the 
Bond  Portfolio  shares. 

4.  No  debts  of  Applicant  remain 
outstanding.  There  are  no  policyowners 
having  an  interest  in  Applicant  at  the 
time  of  filing  of  this  Application. 
AppUcant  is  not  a  party  to  any  current 
or  pending  litigation  or  administrative 
proceeding  at  the  time  of  filing  of  this 
Application.  Applicant  is  not  engaged. 
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and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Conunission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Jooathao  G.  Katz. 

Secretary. 

[FR  Doc.  89-1419S  Filed  6-14-89;  8:45  am] 

BILUNa  CODE  lOIO-OI-M 

[ReL  Na  IC-16965;  81 1-4657] 

Bankers  Security  Variable  Ufe 
Separate  Account  IV 

June  7, 1989. 

agency:  Sectirities  and  Exchange 

Commission  ("SEC'). 

ACHON:  Notice  of  proposal  to  terminate 

registration  under  the  Investment 

Company  Act  of  1940  (die  "1940  Act"). 

Applicant-  Bankers  Security  Variable 
Life  Separate  Account  IV  ("AppUcant"). 

Relevant  1940  Act  Sections:  Section 
8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  under  Section  8(1)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  AppUcation  was  filed 
on  January  3, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  AppUcation 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
AppUcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.  on 
July  3, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  AppUctmt 
with  the  request  either  personaUy  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
die  SEC. 

addresses:  Secretary,  SEC  450  5di 
Stieet  NW.,  Washington,  DC  20549. 
AppUcant  4601  Fairfax  Drive,  Arlington, 
Virginia  22203. 

FON  niRTHER  INFORMATION  CONTACT: 
Nancy  M.  Rappa,  Attorney  (202)  272- 
2622  or  Clifford  E.  IGrsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
CompUance). 

SUPPLEMENTARY  INFORMATION: 

FoUowing  is  a  summary  of  the 
AppUcation:  the  complete  AppUcation  is 
available  for  a  fee  from  either  the  SECs 
PubUc  Reference  Branch  in  person  or  the 


SECs  commercial  copier,  which  may  be 
contacted  at<{800)  231-3282  (in  Maryland 
(301)  25a-4300). 

Ai^licant's  Representations 

1.  ^>pUcant  a  separate  account  of 
Bankers  Security  Life  Insurance  Society, 
is  registered  as  an  open-end 
management  investment  company  under 
the  1940  Act  AppUcant's  registration 
statement  filed  on  September  29, 1986, 
was  declared  effective  on  June  5. 1987. 

2.  On  February  18, 1988.  die 
Management  Committee  of  AppUcant 
authorized  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  On  April 
28, 1988,  an  exemptive  order  under  the 
1940  Act  was  granted  by  the  SEC 
regarding  the  Plan  (Investment 
Company  Act  Release  No.  16384).  The 
Plan  was  approved  by  AppUcant's 
poUcyholders  on  April  28, 1989. 

3.  On  April  29, 1988,  the  AppUcant 
transferred  aU  of  its  assets  and 
UabiUties  to  the  Asset  AUocation 
PortfoUo  of  USLICO  Series  Fund  a 
Massachusetts  business  trust  registered 
with  the  SEC  as  an  open-end 
management  investment  company. 
Simultaneously  with  die  transfer  of 
assets  and  UabiUties,  AppUcant  was 
combined  as  a  sub-account  (the  "Asset 
AUocation  Sub-Account")  with  Bankers 
Security  Variable  Life  Sep£u-ate  Account 
I.  In  exchange  for  AppUcant's  assets, 
USLICO  Series  Fund  assumed  aU 
obligations  and  UabiUties  of  AppUcant 
and  issued  shares  of  its  Asset 
AUocation  PortfoUo,  which  shares  were 
recorded  as  assets  of  the  Asset 
AUocation  Sub-Account  of  Bankers 
Security  Variable  Life  Separate  Account 
L  The  number  of  shares  issued  was 
determined  by  dividing  the  value  of  the 
net  assets  of  AppUcant  by  $10.00,  which 
was  the  initial  per  share  value  of  the 
Asset  AUocation  PortfoUo  shares. 

4.  No  debts  of  AppUcant  remain 
outstanding.  There  are  no  poUcyowners 
having  an  interest  in  AppUcant  at  the 
time  of  filing  of  this  AppUcation. 
AppUcant  is  not  a  party  to  any  current 
or  pending  Utigation  or  administrative 
proceeding  at  the  time  of  filing  of  this 
AppUcation.  AppUcant  is  not  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc  89-14196  Filed  &-14-e9;  8:45  am) 

BIUJNO  CODE  SOIO-OI-H 


[ReL  No.  IC-16989;  81 1-3482] 

Bankera  Security  Variable  Ufa 
Separate  Account  II 

June  7, 1989. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC'). 

ACTION:  Notice  of  proposal  to  terminate 
registration  under  the  Investment 
Company  Act  of  1940  (Uie  "1940  Act"). 


Applicant  Bankers  Security  Variable 
Life  Separate  Account  n  ("AppUcant"). 

Relevant  1940  Act  Sections:  Section 
8(f). 

Summary  of  Application:  AppUcant 
seeks  an  order  under  Section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  AppUcation  was  filed 
on  January  3, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  Application 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
appUcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
July  3, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  AppUcant 
with  the  request  either  personaUy  or  by 
mail  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
die  SEC 

AODRESaES:  Secretary.  SEC  450  5di 
Street  NW.,  Washingon,  DC  20549. 
AppUcant  4601  Fairfax  Drive,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  M.  Rappa,  Attorney  (202)  272- 
2622  or  Clifford  E  Kirsch.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
CompUance). 

SUPPLEMENTARY  INFORMATION: 

FoUowing  is  a  summary  of  the 
AppUcation:  the  complete  AppUcation  is 
available  for  a  fee  from  either  the  SECs 
PubUc  Reference  Branch  in  person  or  the 
SECs  commercial  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300).. 

Afqdicant's  Representations: 

1.  AppUcant  a  separate  account  of 
Bankers  Security  Life  Insurance  Society, 
is  registered  as  an  open-end 
management  investment  company  under 
the  1940  Act  AppUcant's  registration 
statement  filed  on  June  7, 1982,  was 
declared  effective  on  July  13, 1982. 


BEST  COPY  AVAILABLE 
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2.  On  February  18, 1988.  the 
Management  Committee  of  Applicant 
authorized  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  On  April 
28, 1988.  an  exemptive  order  under  the 
1940  Act  was  granted  by  the  SEC 
regarding  the  Plan  (Investment 
Company  Act  Release  No.  16384).  The 
Plan  was  approved  by  Appticant's 
policyholders  on  April  28, 1989. 

3.  On  April  29, 1988,  Applicant 
transferred  ail  of  its  assets  and 
liabilities  to  the  Money  Market  Portfolio 
of  USUCO  Series  Fund,  a 
Massachusetts  business  trust  registered 
with  the  SEC  as  an  open-end 
management  investment  company. 
Simultaneously  with  the  transfer  of 
assets  and  liabihties,  Appbcant  was 
combined  as  a  sut>-account  (the  "Money 
Market  Sub-Account")  with  Bankers 
Security  Variable  Life  Separate  Account 
I.  In  exchange  for  Applicant's  assets, 
USUCO  Series  Fund  assumed  aU 
obligations  and  babihties  of  Applicant 
and  isued  shares  of  its  Money  Maricet 
Portfolio,  which  shares  were  recorded  as 
assets  of  the  Money  Market  Sub- 
Account  of  Bankers  Security  Variable 
Life  Separate  Account  L  The  number  of 
shares  issued  was  determined  by 
dividing  the  value  of  the  net  assets  of 
Appbcant  by  Sl/X),  whidi  was  the  initial 
per  share  vahie  of  the  Money  Maricet 
PortfbUo  shares. 

4.  No  debts  of  AppUcant  remain 
outstanding.  There  are  no  poUcyowners 
having  an  interest  in  Appbcant  at  the 
time  of  filing  of  this  Appbcation. 
Appbcant  is  not  a  party  to  any  current 
or  pending  btigation  or  administrative 
proceeding  at  the  time  of  filing  of  this 
Appbcation.  Appbcant  is  not  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  tiian  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  tha  Conniaaion.  by  the  Dhrfsion  of 
Investment  Management,  under  delegated 
authority. 

looathan  G.  Kats. 

Secretary 

(PR  Doc.  80-14107  Filed  8-14-40;  tM  am) 

I  COM  WIO-OVM 


[R«L  No.  10-18891:  n*  No.  812-7207] 

OfdefffiQ  Of  MiUnQ  Exemptions;  Crown 
America  Ufa  inaurance  Company  et 


lune  8.  igea 

Crown  America  Life  Insurance 
Company  ("Crown  America");  Crown 
America  Separate  Account  B  of  Crown 
America  ("Account  B"):  American 
Crown  Life  Insurance  Company 
("American  Crown"):  American  Crown 


Separate  Account  B  of  American  Crown 
("Account  BA")  (Account  B>and 
Account  BA,  collectively  the 
"Accounts");  CA.L  Investment 
Services,  Inc.;  and  Dreyfus  Service 
Corporation  tiled  an  application  on 
December  28, 1988  and  an  amendment 
thereto  on  March  31, 1980,  for  an  order 
of  the  Commission  piu^uant  to  Section 
6(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act")  exempting  tiiem  from 
the  provisions  of  sections  28(a)(2)(C) 
and  27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  the  deduction  of  a 
mortabty  and  expense  risk  charge  from 
the  assets  of  the  Accounts  under  a 
deferred  variable  axmuity  contract  and 
an  immediate  variable  annuity  certain 
contract  and  to  permit  payment  to 
Crown  America  and  American  Crown  of 
a  guaranteed  death  benefit  charge  from 
the  accumulation  value  in  the  respective 
Accotmt  under  the  deferred  variable 
annuity  contract. 

A  notice  of  die  filing  of  the  appbcation 
was  issued  on  May  10, 1989,  (Investment 
Company  Act  Release  No.  IC-16048). 
The  notice  gave  interested  persons  an 
opportunity  to  request  a  hearing  and 
stating  that  an  order  disposing  of  the 
matter  would  be  issued  as  of  course 
unless  a  hearing  should  be  ordered.  No 
request  for  a  hearing  has  been  received, 
and  the  Commission  has  not  ordered  a 
hearing. 

The  matter  has  been  considered  and  it 
is  found  that  the  granting  of  the 
requested  exemptions  is  appropriate  in 
the  pubbc  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  pobcy 
and  provisions  of  the  Act 

Accordingly,  It  is  ordered,  pursuant  to 
section  6(c)  of  the  Act  that  the 
requested  exemption  from  sections  28 
(a)(2)(C)  and  27(c)(2)  of  die  Act  be,  and 
hereby  are.  granted,  effective  forthwith. 

For  the  Commission,  by  the  Division  of  the 
Investment  MaBagement.  parsoant  to 
delegated  authonty. 

looathan  G.Kalz, 

Secretary. 

(FR  Doc.  89-14248  FQed  8-14-69;  8:45  am] 


[ReL  Na  IC-18892;  812-7284] 

Pacific  FkMKy  Ufa  Inaurance  Ca  et 
aL 

June  8, 1988. 

aqcncy:  Sectuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Appbcation  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


Applicants:  Pacific  FIdebty  Life 
Insurance  Company  ('Tacific  Pidebty^, 
PFL  Endeavor  Variable  Annuity 
Account  ("Variable  Account"),  and 
MidAmerica  Management  Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  e(c) 
fiY}m  Sections  26(a)(2)  and  27(c)(2). 

Summary  of  Application:  Appbcants 
seek  an  order  to  permit  the  deduction  of 
a  1.25%  cheuge  for  mortabty  and 
expense  risks  from  the  assets  of  the 
Account 

Filing  Date:  The  appbcation  was  filed 
on  March  2, 1988  and  amended  oa  May 
26.1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appbcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
appbcation  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p jn.  on 
July  3, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
appbcants  with  the  request  either 
personaDy  or  by  mail,  and  also  send  h  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notifications  of  the 
date  of  a  bearing  by  writing  to  the 
Secretary  of  the  SEC. 
AOOneaa:  Secretary.  SEC,  450  5th  Sti^et 
NW..  Washington,  DC  2054a  Pacific 
Fidebty  Life  Insurance  Company,  4333 
Edgewood  Road.  NE..  Cedar  Rapids. 
Iowa  52489. 

roR  niRTMBI  mFORMMTKM  COWrACT: 

Joyce  M.  Pickholz.  Staff  Attorney.  (202) 
272-3046  or  Clifford  E.  Kirsch.  Special 
Counsel  (202)  272-2061  (Office  of 
Insurance  Products,  Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Fobowing  is  a  summary  of  the 
appbcation;  the  complete  appbcation  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commerical  copier  (800)  231-:'t282 
(in  Maryland  (301)  253-4300). 

Appbcants*  Representations 

1.  The  Variable  Account  was 
estabbshed  in  connection  with  the 
proposed  issuance  of  flexible  premium 
variable  annuity  contracts 
("Conti«cts"). 

2.  The  Variable  Account  wiU  invest  in 
shares  of  the  Endeavor  Series  Trust 
("Series  Fund").  The  Scries  Fund  is  a 
newly  organized,  open-end.  diversified 
management  investment  company  with 
a  number  of  series,  or  portfolios.  The 
Variable  Account  has  a  number  of 


subaccounts,  each  of  which  invests 
solely  in  a  specific  corresponding 
portfobo  of  the  Series  Fund. 

3.  Pacific  FideUty  wiU  deduct  a 
contract  maintenance  charge  of  $35  per 
Contract  Year  to  compensate  Pacific 
Fidelity  for  the  administrative  services 
provided  to  Contract  owners.  Pacific 
Fidebty  also  deducts  a  daily 
administrative  expense  charge  from  the 
assets  of  each  subaccount  of  the 
Variable  Account  equal  to  an  effective 
annual  rate  of  .15%  of  the  net  assets  of 
the  subaccount  Pacific  Fidebty  does  not 
anticipate  any  profit  from  these  charges. 
Pacific  Fidebty  wiU  monitor  its 
administrative  expenses  and  th6 
proceeds  of  these  charges  on  at  least  an 
annual  basis,  to  ensure  compbance  with 
Rule  26a-l  under  the  Act 

4.  Pacific  Fidelity  currently  does  not 
deduct  sales  charges  at  the  time  of 
investment.  However,  a  contingent 
deferred  sales  charge  of  up  to  7%  of  the 
amount  withdrawn  is  imposed  on 
certain  full  surrenders  or  partial 
withdrawals  of  contract  value  to  cover 
expenses  relating  to  the  sale  of  the 
Contracts,  including  commissions  to 
registered  representatives  and  other 
promotional  expenses.  The  aggregate 
contingent  deferred  sales  charges  are 
guaranteed  never  to  exceed  8.5%  of  the 
premium  payments. 

5.  Pacific  Fidebty  imposes  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  is  equal  to  an  effective  annual 
rate  of  1.25%  of  the  value  of  the  net 
assets  in  the  Variable  Account  Of  that 
amount  approximately  .45%  is 
attributable  to  mortabty  risks,  and 
approximately  .80%  is  attributable  to 
expense  risks.  Pacific  Fidebty 
guarantees  that  this  charge  wiU  never 
increase. 

6.  The  mortabty  risk  borne  by  Pacific 
Fidebty  arises  from  its  contractual 
obligation  to  make  annuity  payments 
(determined  in  accordance  with  the 
annuity  tables  and  other  provisions 
contained  in  the  Contract]  regardless  of 
how  long  aU  Annuitants  or  any 
individual  may  bve.  The  expense  risk 
assumed  by  Pacific  Fidebty  is  the  risk 
that  Pacific  Fidebty's  actual 
administration  cost  wiU  exceed  the 
amount  recovered  through  the 
administrative  and  contract 
maintenance  charges.  Pacific  Fidebty 
also  incurs  a  risk  in  connection  with  the 
death  benefit  guarantee.  On  the  owner's 
death.  Pacific  Fidebty  wiU  pay  the 
greater  of  (a)  the  contract  value,  or  (b) 
premium  payments  (net  of  withdrawals) 
plus  4.0%  annual  interest  Tliere  is  no 
extra  charge  for  this  guarantee. 


7.  Pacific  FideUty  represents  that  the 
charge  of  1.25%  for  mortabty  and 
expense  risks  assumed  by  Pacific 
Fidebty  is  within  the  range  of  industry 
practice  with  respect  to  comparable 
annuity  products.  This  representation  is 
based  upon  Pacific  Fidebty's  Euialysis  of 
pubbcly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Pacific  Fidebty  wib 
maintain  at  its  administrative  oiBces, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

8.  Appbcants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  aU  costs  relating  to  the 
distribution  of  the  Contracts.  Appbcants 
also  acknowledge  that  if  a  profit  is 
realized  from  the  mortabty  and  expense 
risk  charge,  ab  or  a  portion  of  such  profit 
may  be  viewed  by  the  Commission  as 
being  offset  by  distribution  expenses  not 
reimbursed  by  the  sales  charge.  Pacific 
Fidebty  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  wib 
benefit  the  Variable  Account  and  the 
Contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a  memorandum 
which  wib  be  maintained  by  Pacific 
Fidebty  at  its  administrative  offices  and 
wib  be  available  to  the  Commission. 

9.  Pacific  Fidebty  represents  that  the 
Variable  Accoimt  wib  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

For  the  Commissioa  by  the  Division  of 

Investment  Management,  pursuant  to 

delegated  authority. 

Jooatfaan  G.  Katz, 

Secretary. 

[FR  Doc  89-14244  Filed  6-14-89;  8:45  am] 

BUJJNO  COOE  SOIO^t-M 


[ReL  No.  35-24890] 

FUlngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("AcH 

June  8. 1989. 

Notice  is  hereby  given  that  the 
fobowing  filiiig(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Ab  interested 


persons  are  referred  to  the 
appbcation(s)  and/or  declarationfs)  for 
complete  statements  of  the  proposed 
transaction(s]  simimarized  below.  The 
appbcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  pubUc  inspection  through 
the  Commission's  Office  of  Pubbc 
Reference. 

Interested  persons  wishing  to 
comment  or  reques?  a  hearing  on  the 
appbcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  3, 1989  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  appbcant(8)  and/or 
declarant(8)  at  the  addre8s(e8)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  writh  the 
request.  Any  request  for  hearing  shaU 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed  A  person  who  so 
requests  wib  be  notified  of  any  hearing, 
if  ordered,  and  wib  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Filtration  Sciences  Corporation  (31-638) 

Filtration  Sciences  Corporation 
('TSC'),  400  West  45Ui  Sti^et 
Chattanooga,  Tennessee  37408,  a  New 
Yori(  corporation  and  a  subsidiary  of 
FUtration  Sciences,  Inc.,  a  Delaware 
corporation,  has  filed  an  appbcation 
pursuant  to  section  2(a)(7)  of  the  Act 

FSC  requests  an  order  of  the 
Commission  declaring  FSC  not  to  be  a 
holding  company  in  connection  with  its 
ownership  of  14.06%  of  the  outstanding 
voting  securities  of  Beebee  Island 
Corporation  ("BIC").  an  electric  utibty 
company.  Hydra-Co  Enterprises,  Ina 
C'H-C'),  a  New  York  corporation  and  a 
subsidiary  company  of  Niagara  Mohawk 
Power  Corporation,  an  exempt  holding 
company,  and  the  City  of  Watertown. 
New  York,  own  the  remaining 
outstanding  voting  securities  of  BIC, 
87.78%  and  3.16%  respectively.  FSC 
states  that  it  caimot  veto  or  block 
corporate  action  by  BIC  because  FSC 
owns  only  14.06%  of  the  voting  securities 
of  BIC 

FSC  manufactures  various  types  of 
filtration  media.  FSC  then  known  as 
Knowlton  Brothers,  Inc.,  acquired  the 
shares  in  connection  with  the 
organization  of  BIC,  which  was  formed 
to  provide  electric  energy  to  its 
shareholders.  FSC  no  longer  uses  any  of 
the  power  generated  by  BIC.  Ab  of  the 
energy  generated  by  BIC  is  deUvered  by 
ittoH-C 
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The  Commisaton  granted  an  ordar 
declaring  BIC  not  to  b«  a  subaidiary  of 
the  pradeoessor  of  FSC  Sav  Awto9 
Island  Corp^  7  &B.C  981  (!»«)).  FSC 
seeks  an  order  declaring  it  not  to  be  a 
holding  company  of  BiC  porauant  to 
Section  2(a)(7).  for  the  same  reaaona 
that  the  Commiaaion  relied  on  in  Beebee 
Island  in  granting  the  order  punoant  to 
Section  2(a)(6)  that  BIC  waa  not  a 
Bubsidiarv  of  FSCa  predeoeaaor. 
namely,  that  FSC  do<M  not  control  or 
exert  a  controlling  influence  over  BIC 

General  PuMk  UHBtlea  Cocpotation  (7»- 

7473) 

General  Public  Utilities  Corporation 
("CPIT).  100  Interpace  Paricway. 
Par8liH;>any,  New  Jersey  07054.  a 
registered  holding  company,  haa  filed  a 
post-effective  amendment  to  its 
application-declaration  pursuant  to 
sections  9(a).  10  and  12(c)  of  the  Act  and 
Rule  42  thereunder. 

By  order  dated  December  29. 1987 
(HCAR  No.  24550),  March  31. 1968 
(HCAR  Na  24812)  and  August  5. 1988 
(HCAR  No.  24691),  the  Commission, 
among  other  things,  authorized  CPU  to 
repurdiase  from  time  to  time  throu^ 
December  31, 1992  up  to  ei^t  million 
shares  of  its  common  stock,  par  value 
$2J0  per  share.  The  timing  of  those 
repurchases  depends  upon  existing 
market  conditions  and  die  anticipated 
capital  needs  of  GfU  and  its 
subsidiaries.  At  June  2. 1989.  GPU  had 
purchased  6,928,832  shares  of  its 
common  stock. 

GPU  now  proposes  to  increase  to 
eleven  million  the  total  mnnber  of 
shares  of  common  stock  it  may 
repurchase  through  December  31, 1992. 
In  all  other  respects,  the  transactions  as 
heretofore  authcMized  by  the 
Commission  herein  would  remain 
unchanged.  CPU  has  determined  diat 
the  current  cost  of  common  stock  equity 
is  h^er  than  the  current  cost  of 
borrowed  funds  uaed  to  effect  audi 
repurchases. 

Savannah  Elactric  and  Power  Company 
(78-7487) 

Savannah  Electric  and  Power 
Company  ("SEPCO").  600  Bay  Street 
East  Savannah,  Georgia  31401,  a 
subsidiary  of  The  Southern  Company,  a 
registered  holding  comp«uiy,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  subject  to 
sections  6(a).  6(b)  and  7  of  the  Act 

By  prior  Commission  order  in  this 
matter.  SEPCO  was  authorized  to  issue 
and  sell  from  time  to  time,  prior  to  April 
1. 1960,  short-term  notes  to  nine  banka 
up  to  an  aggregate  principal  amount  of 
$25.5  milhon  at  any  one  time 
outsUnding  (HCAR  No.  24649,  May  24. 


1986).  SEPCO  now  proposes  to  amend 
the  agreements  with  the  same  nine 
banks  for  committed  hnea  of  credit 
totattaig  $40  milhon,  on  the  same  terms 
and  oonoditiona. 

For  the  Coninilsslop.  by  the  Division  of 
111  vestment  Management,  panoant  to 
delegated  auttrarity. 
iG. 


Secntary. 

[FK  Doc  89-1421M  FOed  »-14-«8;  8:45  am) 
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[RaL  Na  IC-18883;  •12-7256] 

TiMRodMy  S^HW  BwwhiiMilc  U.8 
TrtMury  Fund  M  aL;  Nottct  of 
Applcation 

June  8, 1M0. 

AOtNCv:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  Application  for 

Approval  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicants:  The  Rodney  Square 
Bendimarit  U.S  Treasury  Fund,  The 
Rodney  Square  hitemational  Securities 
Fund,  bic  The  Rodney  Square  Multi- 
Manager  Fund.  The  Rodney  Square 
Pond.  The  Rodney  Square  Tax-Bxampt 
Fund  (coUectiveiy.  the  "Funds"). 
Scudder  Fund  Distributors,  faic.  ("SFD^. 
Wilndngton  Trust  Company 
(".Wihnhigton  Trust").  Rodney  Square 
Management  Corporation  ("RSMC"). 
and  each  future  investment  company  or 
additional  portfolio  of  an  existing  Fund 
for  which  Wihnhigton  Trust  or  RSMC  or 
their  affiliates  serve  as  investment 
adviser  and  for  which  SFD  or  its 
affiliates  serve  as  principal  underwriter 
(the  "Additional  Funds"). 

Relevant  1940  Act  Section:  Order 
requested  under  Section  11(a)  of  ttie 
1940  Act 

Summary  of  Application:  Applicants 
see  approval  to  permit  exchanges  of 
shares  among  the  Funds  at  other  than 
their  respective  net  asset  values  at  the 
time  of  the  exchange. 

Filing  Date:  The  application  was  filed 
on  Feburary  28, 1986,  and  amended  on 
May  24. 1980,  and  June  7. 1986. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3, 1960.  and  should  be  accompanied  by 
proof  of  service  on  the  Appbcants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 


should  state  the  natxire  of  the  writer's 
interest  the  reason  for  the  request  and 
the  issues  contested  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

ADOII16688:  Secretary.  SEC  450  5th 
Street  NW.,  Washington.  DC  20549. 
Funds,  Wilmington  Trust  and  RSMC 
One  Rodney  Sqiiare  North.  Wilmington, 
Delaware  19660;  SFD,  175  Federal  Street, 
Boston.  Massachusetts  02110. 


ITKM  oowtact: 
Victor  R.  Sidari.  Staff  Attorney,  at  (202) 
272-3567,  or  Stephanie  M.  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  bvestment  Management  Office  of 
Investment  Company  Regulation). 


Following  if  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  can  be 
contacted  at  (600)  231-3282  (in  Maryland 
(301)  258^1300). 

AppUcants'  Reprasentations: 

1.  Eadi  Fund  is  an  open-end, 
management  investment  company 
registered  under  the  1940  Act 

2.  Wilmington  Trust  is  a  bank 
chartered  by  tiie  State  of  Delaware 
which  is  not  a  member  of  the  Federal 
Reserve  S]r8tem.  Wilmington  lYust  is 
investment  adviser  to  The  Rodney 
Square  Benchmarii  U.S  Treasury  Fund 
and  the  Rodney  Square  International 
Equity  Fund.  Wilmington  Trust  also 
serves  as  one  of  four  portfolio  advisers 
to  The  Value  Protfolio  of  The  Rodney 
Square  Multi-Manager  Fund. 

3.  RSMC  is  a  wholy-owned  subsidiary 
of  Wilmington  Trust  and  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  194a  RSMC 
is  investment  adviser  to  The  Rodney 
Square  Fund.  The  Rodney  Square  Tax- 
Exempt  Fund,  and  The  Rodney  Square 
Multi-Manager  Fund. 

4.  SFD,  a  broker-dealer  reigstered 
under  the  Securities  Exchange  Act  of 
1934,  acts  as  distributor  for  each  Fund 
and  for  funds  advised  by  Scudder, 
Stevens  &  Clark,  Inc. 

5.  Applicants  seek  aproval  under 
Section  11(a)  of  the  1940  Act  to  the 
extent  necessary  to  permit  exchanges  of 
shares  among  the  Funds  and  Additional 
Funds  on  a  basis  other  than  their 
respective  net  asset  values  at  the  time  of 
the  exchange  consistent  with  revised 
proiKwed  Rule  lla-3  under  the  1940  Act 
as  it  may  be  further  revised  or  ad(q;ited. 
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Applicants'  Legal 

1.  Applicants  submit  tfiat  tfie  approval 
requested  is  appropriate  and  in  the 
public  interest  and  ia  oonaiatent  with 
the  policies  underiying  the  provisiooa  of 
the  1940  Act 

2.  In  prtqpoaing  revised  Rule  11»^  ttte 
SEC  determined  to  permit  mutual  fands 
within  the  same  family  of  funds  »>mi 
their  prindpal  underwriters  to  impose 
certain  charges  at  the  time  of  an 
exchange  under  certain  conditions.  The 
requested  approval  would  provMe  the 
same  relief  that  would  be  provided 
under  revised  proposed  Rule  lla-3  as  it 
currently  exists  and  as  it  may  be  fiuther 
revised  or  adopted. 

Applicants'  ConditkiBS 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Apfrficasts  win  comply  with  the 
provisions  of  revised  proposed  Role 
lla-3  under  the  1940  Act  Investment 
Company  Act  Release  No.  16504  (July 
29, 1988)  (53  Fit  30299  (Aug.  11. 1968)]. 
as  it  curretnly  exists  and  as  it  may  be 
further  revised  or  adopted. 

2.  Apfdicants  wiU  obtain  an  amended 
order  prior  to  any  modification  of  the 
exchange  oBa  in  a  manner  inconsistent 
with  the  provisions  of  revised  proposed 
Rule  lla-3  under  die  1940  Act  as  it 
currently  exists  and  as  it  may  be  further 
revised  or  adopted,  except  that  an 
amended  order  is  not  requked  to 
terminate  the  exchange  offer. 

For  the  Commission,  by  the  Divi«k»  of 
Investment  Management,  onder  delegated 
authority. 
JooatbaaCKatm 
Seavtory. 

[FR  Doc  89-14245  Piled  6-14-8B:  8:45  am] 
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United  Services  VMlable  life  SefMTSte 
Accountll 

June  7. 1888, 

AQENCv:  Securities  and  Exdiange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

Applicant:  United  Services  Variable 
Life  Separate  Account  II  ("Applicant"). 

Relevant  1940  Act  Sections:  Ordo* 
requested  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  mder  under  Section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  cc«npany. 

Filing  Dote:  The  apptication  was  filed 
on  January  3, 1989. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appUcatkai 
will  be  granted.  Any  intescsted  person 
may  request  a  hearti^  on  ttis 
appUcatiaa  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  leqnests  most 
be  received  by  the  SEC  by  5:30  p  jn.  on 
July  3, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  yoor 
interest  the  reason  for  the  request  and 
the  issues  jnni  contest  Serve  AppUcant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  i»oof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

AODRESSES:  Secretary,  ^C  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant  950  North  Glebe  Road, 
Arlington,  Virginia  22203. 
FOR  FURTNCR  MFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney  (202)  272- 
3046  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
Compliance). 

SUPPLBKNTARV  eVORMATIOH: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
PuUic  Reference  Branch  in  person  or  the 
SECs  commerdal  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

AppBcant's  Repreaentatione; 

1.  Applicant  a  separate  account  of 
United  Services  Life  Insurance 
Company,  is  registered  as  an  open-end. 
management  investment  company  under 
the  1940  Act  Applicant's  registration 
statement  filed  on  September  29, 1986, 
was  declared  effective  on  June  5, 1987. 

2.  On  February  18. 1968,  the 
Management  Committee  of  Apphcant 
authorized  an  Agreement  and  Plan  of 
Reorganization  (the  'Tian").  On  April 
28, 1988,  an  exemptive  order  under  tfte 
1940  Act  was  granted  by  tfie  SEC 
regarding  the  Plan  (Investment 
Company  Act  Release  No.  16384).  The 
Plan  was  approved  by  Applicant's 
policyholders  on  April  28, 1988. 

3.  On  April  29. 1988.  pursuant  to  the 
Plan,  Applicant  transfnred  all  of  its 
assets  and  Uabilities  to  the  Money 
Market  Portfolio  of  USLICO  Series  Fund, 
a  Massachusetts  business  trust 
registered  with  the  SEC  as  an  open-end, 
management  investment  company. 
Simultaneously  with  the  transfer  of 
assets  and  liabilities.  Applicant  vraa 
combined  as  a  sub-account  (the  "Money 
Market  Sub- Account")  with  United 
Services  Variable  Life  Separate  Account 


L  in  exchange  tat  Applicant's  assets. 
USLICO  Series  Fond  assumed  all 
obligations  and  ttabibties  of  Applicant 
and  issaed  shares  of  its  Money  Market 
Portfolio,  which  shares  were  recorded  as 
assets  of  the  Money  Market  Sub- 
Account  of  United  Services  Variable 
Life  Separate  Account  L  The  number  of 
shares  issued  was  determined  by 
dividing  the  value  of  the  net  assets  of 
AppUcant  by  $li)0,  which  was  the  initial 
per  share  vahie  of  the  Money  Maricet 
Portfolio  shares. 

4.  No  debts  of  8p(dicant  remain 
outstanding.  There  are  no  pc^cyowners 
having  an  interest  in  AppUcant  at  the 
time  of  filing  of  this  Appbcatim. 
Applicant  is  not  a  party  to  any  aurent 
or  pending  litigatioD  or  administrative 
proceeding  at  the  time  of  filing  of  this 
Application.  Applicant  is  not  engaged, 
and  does  not  pn^xiae  to  engage,  in  any 
businesa  activities  other  than  those 
necessary  for  the  winding-op  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Jonathan  G.  Katx, 

Secretary. 

[FR  Doc  89-14192  Filed  6-14-a8c  8:45  am] 
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United  Services  Variible  Life  Separsle 
Account  HI 

June  7. 1989. 

agency:  Securities  and  Exchange 
Commission  ("SEC). 

action:  Notice  of  application  for  an 
order  under  the  Investment  Con^jany 
Act  of  1940  (the  "1940  Act "). 

Applicant  United  Services  Variable 
Life  Separate  Account  III  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  wder  under  Section  8(f)  of  the 
1940  Act  dedaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  appUcation  was  filed 
on  January  3, 1989. 

Hearing  or  Notificatimi  of  Hearing:  If 
no  hearing  is  ordered,  the  apphcatioa 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  m  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p  jn.  on 
July  3, 1989.  Request  a  hearing  in 
vmting,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  Applicant 
with  the  request  either  personally  or  by 
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mail,  and  also  send  it  to  the  Secretaiv  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADOWM;  Secretary,  SEC  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant.  950  North  Glebe  Road. 
Arlington.  Virginia  22203. 
rom  nmTMm  wfowmatiom  contact: 
Joyce  R  Pickholz.  Attorney  (202)  272- 
3046  or  Clifford  B.  Kirsch.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
Compliance). 

tu^mMnrrARV  mPOMMATiON: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Reptesentations: 

1.  Applicant  a  separate  account  of 
United  Services  life  Insurance 
Company,  is  registered  as  an  open-end. 
management  investment  company  under 
the  1940  Act  Applicant's  registration 
statement  filed  on  September  29, 1980. 
was  declared  effective  on  June  5. 1987. 

2.  On  February  18. 1988,  the 
Management  Committee  of  Applicant 
authorized  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  On  April 
28, 1988,  an  exemptive  order  under  the 
1940  Act  was  granted  by  the  SEC 
regarding  the  Plan  (Investment 
Company  Act  Release  No.  16384).  The 
Plan  was  approved  by  Applicant's 
policyholders  on  April  28, 1988. 

3.  On  April  29. 1988,  pursuant  to  the 
Plan.  Applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Bond 
Portfolio  of  USUCO  Series  Fund,  a 
Massachusetts  business  trust  registered 
with  the  SEC  as  an  open-end. 
management  investment  company. 
Simultaneously  with  the  transfer  of 
assets  and  liabilities.  Applicant  was 
combined  as  a  sub-account  (the  "Bond 
Sub-Account")  with  United  Services 
Variable  Life  Separate  Account 

L  In  exchange  for  AppUcant's  assets, 
USUCO  Series  Fund  assumed  all 
obligations  and  liabilities  of  Applicant 
and  issued  shares  of  its  Bond  Portfolia 
which  shares  were  recorded  as  assets  of 
the  Bond  Sub-Account  of  United 
Services  Variable  Life  Separate  Account 
L  The  number  of  shares  issued  was 
determined  by  dividing  the  value  of  the 
net  assets  of  Applicant  by  $10.00,  which 
was  the  initial  per  shore  value  of  the 
Bond  Portfolio  shares. 


4.  No  debts  of  Applicant  remain 
outstanding.  There  are  no  policyowners 
having  an  interest  in  Applicant  at  the 
time  of  filing  of  this  Application. 
Applicant  is  not  a  party  to  any  current 
or  pending  litigation  or  administrative 
proceeding  at  the  time  of  filing  of  this 
Application.  Applicant  is  not  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commisaion.  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
loiuthan  G.  Kats. 
Secretary 
[PR  Doc.  89-14193  Filed  fr-14-8B;  8:45  am] 


[ReL  No.  IC-1MM;  •11-4882] 

uniMa  oacvicvi  vwisdw  ura  saparara 
Account  IV 

June  7, 1969. 

AOINCV:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

Applicant:  United  Services  Variable 
Life  Separate  Account  IV  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8(f]. 

Summary  of  Application:  Applicant 
seeks  an  order  under  Section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  January  3. 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.  on 
July  3. 1969.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  Applicant 
with  the  request  either  personally  or  by 
mail  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or  for  lawyers,  by  certificate. 
Request  notification  of  ^e  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADOWtWH:  Secretary,  SEC  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant  950  North  Glebe  Road, 
Arlington.  Virginia  22203. 

KM  RMTNCR  WifOWMATIOH  CONTACT: 

Joyce  M.  Pickholz.  Attorney  (202)  272- 
3046  or  Clifford  E  Kirsch.  Spiedal 
Counsel  (202)  272-2061  (Division  of 


Investment  Management  Office  of 
Insurance  Products  and  Legal 
Compliance). 

tUPPLIMaNTAflY  INFOmSATION: 

FoUowing  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Ai^Iicant's  Representadons: 

1.  Applicant  a  separate  account  of 
United  Services  Life  Insurance 
Company,  is  registered  as  an  open-end. 
management  investment  company  under 
the  1940  Act  Applicant's  registration 
statement  filed  on  September  29, 1986, 
was  declared  effective  on  June  5, 1987. 

2.  On  February  18, 1988,  the 
Management  Committee  of  Applicant 
authorized  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  On  April 
28, 1988,  an  exemptive  order  under  the 
1940  Act  was  granted  by  the  SEC 
regarding  the  Plan  (Investment 
Company  Act  Release  No.  16384).  The 
Plan  was  approved  by  Applicant's 
policyholders  on  April  28, 1988. 

3.  On  April  29, 1988.  pursuant  to  the 
Plan,  Applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Asset 
Allocation  Portfolio  of  USUCO  Series 
Fund,  a  Massachusetts  business  trust 
registered  with  the  SEC  as  an  open-end, 
management  investment  company. 
Simultaneously  with  the  transfer  of 
assets  and  liabilities,  Applicant  was 
combined  as  a  sub-account  (the  "Asset 
Allocation  Sub-Account")  with  United 
Services  Variable  Life  Separate  Account 
L  In  exchange  for  Applicant's  assets, 
USUCO  Series  Fund  assumed  all 
obligations  and  liabilities  of  Applicant 
and  issued  shares  of  its  Asset 
Allocation  Portfolio,  which  shares  were 
recorded  as  assets  of  the  Asset 
Allocation  Sub-Account  of  United 
Services  Variable  Life  Separate  Account 
L  The  number  of  shares  issued  was 
determined  by  dividing  the  value  of  the 
net  assets  of  Applicant  by  $10.00.  which 
was  the  initial  per  share  value  of  the 
Asset  Allocation  Portfolio  shares. 

4.  No  debts  of  Applicant  remain 
outstanding.  There  are  no  policyowners 
having  an  interest  in  Applicant  at  the 
time  of  filing  of  this  Application. 
Applicant  is  not  a  party  to  any  current 
or  pending  litigation  or  administrative 
proceeding  at  the  time  of  filing  of  this 
Application.  Applicant  is  not  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 
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For  the  Comminion.  by  the  DHrisioa  of 
InvMdDent  Management,  undar  detegatad 
authority. 
looatfaaB  G.  Kats. 
Secretary. 
[FR  Doc  89-14194  FOed  6-14-8B;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION       [Order  a»-«-20;  Docket  4«337I 


SMALL  BUSINESS  ADMINISTRATION 

rocdanllofi  of  Dteastar  Loan  Araa  Ma. 
23S3;AiMlt3] 

Texaa  (And  Conliguoua  Countioa  hi 
tha  State  of  OUahofna);  OactaraMon  off 
DIsaatar  Loan  Araa 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  wiA  die 
Notices  of  Amendment  to  the 
President's  declaration,  dated  May  31, 
June  2,  and  June  7, 1989,  to  include 
Anderson,  Angelina,  Bell,  Cass. 
Cherokee,  Collin.  Coryell,  Denton,  Ellis, 
Grayson,  Gregg.  Hardin,  Harris<Hi. 
Henderson,  Hill,  Houston,  Jack,  Jasper, 
Jefferson.  Uberty,  Limestone, 
McCulloch.  Montgomery.  Navarro. 
Newton.  Orange,  Panola,  Polk,  San 
Jacinto,  Upshur,  Van  Zandt  Waller, 
Wichita.  Wise,  and  Young  Coonties,  in 
the  State  of  Teicas,  as  a  result  of 
damages  from  severe  storms,  tornadoes, 
and  flooding  beginning  on  May  4, 1980. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Archer, 
Austin,  Baylor,  Bowie,  Brown.  Camp, 
Coleman.  Concho,  Freestone,  Grimes, 
Hamilton,  Lampasas,  Leon.  Madison. 
Mason,  Menard,  Mottis.  Rains, 
Robertson,  San  Saba,  Throckmorton, 
Trinity,  Tyler,  Walker,  Washington,  and 
Wilbarger,  in  the  State  of  Texas,  and 
Cotton.  Marshall,  and  Tillman  Counties, 
in  the  State  of  Oklahoma,  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  hsted 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  infonnation  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  oa  July  17. 1989,  and 
for  economic  injury  until  the  close  of 
business  on  February  20, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  SSmz  and  SSOOB.) 

Date:  June  5, 1989. 
Barnard  Kafik. 

Deputy  Aasoa'ate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-14171  Filed  6-14-89: 8:45  am] 
BNxiNQ  COOK  saw^i-a 


[Docket  No.  483S7] 

Japan  Cttartar  Authorization 
Procoading  (198«/1990) 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  William 
A.  Kane,  Jr.  All  future  pleadings  and 
other  communications  regarding  the 
proceeding  shall  be  served  on  Mm  at  the 
Office  of  Hearings,  M-50  Room  9228, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington  DC 
20590.  Telephone:  (202)  366-2142. 
William  A.  Kane,  Ir.. 
Chief  Administrative  Law  fudge. 
[FR  Doc.  89-14233  Filed  6-14-89, 8:45  am] 
HUJNO  COOC  4S10-a-M 


Offica  of  tha  Secretary 

[(Order  89-6-19)  Docket  48266] 

Application  of  Caaino  Expraaa  for 
Cartiflcata  Authority  Undar  Subpart  Q 

agency:  Department  of  Transportation. 
ACTKHt  Notice  of  order  to  show  cause. 

8UMMAWY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  Ending  TEM  Enterprises, 
Inc.  d/b/a  Casino  Express  fit  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
domestic  scheduled  air  transportation. 

DATES:  Persons  ivishing  to  file 
objections  should  do  so  no  later  than 
June  16, 1989. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
46266  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20S00  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOn  FURTHER  INFORMATION  CONTACT 

Mrs.  Janet  A.  Davis,  Air  Carrier  Htness 
Division  (P-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  (202)  366-9721. 

Dated:  June  8. 1968. 
Patrick  V.  Murphy,  |r.. 

Deputy  Asaisstant  Secretary  fm  Policy  and 

International  Affair*. 

[FR  Doc  89-14159  Filed  6-14-86;  8:45  am) 

BUJJNOCOOE  4»Vt-t»-m 


Ordar  Inatituting  J^mm  Charter 
AuthorizatkNi  Proceeding  (1989/1990) 

agency:  Department  of  Transportation. 
ACTION:  Institution  of  the  Japan  Charter 
Authorization  Proceeding  (1989/1990). 

summary:  U.S.  air  carriers  can  operate 
only  300  one-way  charter  flights  per 
year  between  the  United  States  and 
Japan  under  the  terms  of  an  Interim 
Aviation  Agreement  dated  September  7. 
1982.  The  aeronautical  authorities  of 
each  country  allocate  the  charter  flights 
among  their  carriers.  As  we  have  d<nve 
for  the  past  two  years,  the  Department 
has  decided  to  institute  an  evidentiary 
proceeding  before  an  Administrative 
Law  Judge  to  determine  how  these 
flights  should  be  allocated  among  U.S. 
carriers  for  the  October  1. 1960- 
September  dO,  1990  period,  and  what 
procediues  should  be  used  to  reallocate 
flights  returned  daring  the  charter  ytat. 
The  Department  is  inviung  interested 
direct  air  ccuriers  to  file  applications  to 
operate  the  Japan  charters  at  issue. 

DATES:  Applications  (including  service 
proposals  and  supporting  information), 
petitions  for  reconsideration  of  Order 
89-6-20  are  due  June  21, 1989:  answers 
and  any  requests  for  an  oral  evidentiary 
hearing  shall  be  due  )une  26. 1989. 
ADDRESS:  Applications,  supporting 
information,  petitions  for  leave  to 
intervene,  petitions  for  reconsideration 
and  requests  for  an  oral  evidentiary 
hearing  should  be  filed  in  Docket  46337, 
addressed  to  the  Docimientary  Services 
Division.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Room  4107.  Washington.  DC  20590.  and 
should  also  be  served  on  the  Office  of 
Hearings,  Room  9228.  at  the  same 
address. 

Dated  June  &  1988. 
Patrick  V.  Murphy  |r. 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affair*. 
[FR  Doc.  89-14160  Filed  6-14-89;  8:45  am) 

mUNQCOOC 


Federal  Aviation  Administration 
(nieNaFAAP-«110-2) 

Propoaed  Chanoee  to  FAA  P-8110-2. 
Airship  Design  Crttena  (AOC) 
agency:  Federal  Aviabon 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  changes  to  FAA  P-8110-2. 
Airship  Design  Critena  (ADC);  request 
for  comments. 

summary:  Federal  Aviation 
Administration  report  FAA  P-8110-2, 
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Airship  Design  Criteria  (ADC),  issued 
November  2, 1987,  contains  the  first 
acceptable  design  criteria  for  type 
certification  of  airships.  While  applying 
the  ADC  to  actual  type  certification 
projects,  the  FAA  has  discovered 
portions  of  the  report  that  require 
clarification  or  revision.  This  notice 
announces  the  FAA's  intent  to  change 
portions  of  the  ADC  and  requests 
conunents  on  the  intended  dianges. 
DATE  Comments  must  be  redeved  on  or 
before  August  14. 1989. 
AOOMfSS:  Comments  on  the  proposed 
changes  to  FAA  P-eilO-2.  Airship 
Design  Criteria  (ADC),  may  be  mailed  or 
delivered  to:  Federal  Aviation 
Administration;  Aircraft  Certification 
Service;  Aircraft  Engineering  Division; 
PoUcy  and  Procedures  Branch,  AIR-110: 
800  Independence  Avenue,  SW.,  Room 
335:  Washington.  DC  20591. 
FOR  r\mrHBt  imwumation  contact: 
Mr.  Lyle  C.  Davis,  Aerospace  Engineer, 
PoUcy  and  Procedures  Branch,  AlR-110. 
Telephone:  (202)  267-«583. 
supPLfMOfTAiiv  mromiATiON: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
report  number  (FAA  P-8110-2)  and  be 
submitted  to  the  adddress  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  the  ADC  is 
revised. 

Background 

Prior  to  the  revision  of  section  21.17(b) 
of  the  Federal  Aviation  Regulations 
(FAR),  in  Amendment  21-8a  effective 
April  13, 1987,  airworthiness  criteria  for 
the  type  certification  of  airships  were 
not  covered  in  the  FAR.  Federal 
Aviation  Administration  report  P-BllO- 
2.  Airship  Design  Criteria  (ADC),  issued 
November  2, 1967,  contains  the  first 
acceptable  design  criteria  for  type 
certification  of  airships.  The  airship 
design  criteria  contained  in  the  report 
are  suitable  for  the  U.S.  type 
certification  of  nonrigid,  near- 
equilibriiun,  conventional  airships.  The 
criteria  are  based  primarily  on  FAR  Part 
23 — ^Airworthiness  Standards:  Normal 
Utihty,  Acrobatic,  and  Commuter 
Category  Airplanes,  U.S.  Navy  detail 
design  specifications  for  airships,  and 
additional  criteria  developed  by  the 
FAA  and  the  National  Aeronautics  and 
Space  Administration. 

The  ADC  are  only  one  means  of 
showing  compliance  with  section 
21.17(b).  The  associated  advisory 
circular,  AC  21.17-1.  Type 


Certification — ^Airships,  describes  the 
procedures  that  an  applicant  may  fbUow 
for  development  and  approval  of  its  own 
airship  design  criteria  in  the  event  that 
the  airworthiness  criteria  prescribed  in 
the  ADC  are  inadequate  or  otherwise 
inappropriate  as  a  certification  basis  of 
an  airship  due  to  its  unique  design  or 
design  features. 

Related  FAR 

Applicants  for  approval  of  airship 
design  criteria  should  also  be  aware  of 
the  provisions  contained  in  the 
following  related  FAR: 
Section  21.6 — ^Airplane  or  Rotorcraft 

Flight  Manual. 
Section  21.17 — Designation  of  applicable 

regulations. 
Section  23.^Alrworthlne8s  Standards: 

Normal,  Utihty,  Acrobatic,  and 

Commuter  Category  Airplanes. 
Part  33 — Airworthiness  Standards: 

Aircraft  Engmes. 
Part  35 — Airworthiness  Standards: 

Propellers. 
Part  45.  Subpart  C— Nationality  and 

Registration  Marks. 
Section  91.31— Civil  Ahtraft  flight 

manual,  marking,  and  placard 

requirements. 
Section  91.33-^>owered  dvil  aircraft 

with  standard  category  U.S. 

curworthiness  certificates;  instruments 

equipment  requirements. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  changes  to  the 
ADC  may  be  obtained  by  contacting  the 
person  under  "KM  RmTNCR 
WFOWIiiTIOII  rOWTiCT" 

iMued  in  Washington.  DC  on  June  8, 1989. 
William  I.  SuOivan. 

Auiatant  Manager,  Aircraft  CertificaUon 
Service. 

[PR  Doc.  80-14234  Filed  6-14-80: 8:45  am] 
■USta  coot  4S1S-1S-M 


Advtoory  Circular  21-24,  Extending  a 
Production  Cortfflcato  to  •  Faculty 
Located  In  a  BHateral  Airworthiness 
Agrsemsnt  Country. 

AQINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 


r.  This  notice  announces  the 
availability  of  Advisory  Circular  (AC) 
21-24,  Extending  a  Production 
Certificate  to  a  Facihty  Located  in  a 
Bilateral  Airworthiness  Agreement 
Country.  Advisory  Circular  21-24 
provides  information  and  guidance  to 
production  certificate  holders  or 
applicants  concerning:  (1)  Federal 


Aviation  Administration  production 
certificate  holders  located  in  the  United 
States  that  plan  to  extend  their  PC  to 
include  a  facihty  located  in  another 
country;  (2)  and  the  issuance  of  a  PC  to 
an  appUcant  located  in  the  United  States 
when  the  applicant  is  engaged  in  a 
multinational  coproduction  program 
whereby  major  manufactiuing  faciUties 
will  be  located  hi  other  countries.  Tliis 
AC  further  provides  for  extending  a 
technical  standard  order  authorization 
(TSOA)  to  hiciude  the  production  of 
auxihary  power  units  (APU)  at  a  facihty 
located  in  another  country,  hi 
accordance  with  the  criteria  contained 
hi  this  AC  for  a  PC  holder. 

ADORCSS:  Copies  of  AC  21-24  can  be 
obtained  from  the  following:  Federal 
Aviation  Administration.  PubUc  Inquiry 
Center,  APA-230, 800  Independence 
Avenue  SW..  Washington.  DC  20591. 

Issued  in  Washington,  DC  on  May  12, 1980. 
}ohn  K.  McCratfa, 

Acting  Assistant  Director.  Aircraft 
Certification  Service 
[PR  Doc.  80-14236  Filed  6-14-60: 8:45  am] 
BILUNa  COOC  4S1»>19-II 


Noiss  Exposure  Map  Notice;  Receipt 
of  Noiss  CompatUMIity  Program  and 
Rsqusst  for  Review,  Birmingham 
Municipal  Airport,  Birmingham,  AL 

AQCNCV:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Birmingham 
Aiiport  Authority  for  the  Birmingham 
Municiptd  Airport,  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L 
96-193)  and  14  CFR  Part  150  are  m 
comphance  with  apphcable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibihty  program  that  was 
submitted  for  the  Birmingham  Municipal 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map.  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  November  28. 
1989. 

EPRCnvi  DATC  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibihty  program  is  June  1. 1989. 
The  pubhc  comment  period  ends  July  31, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Elton  E.  Jay,  Civil  Engineer,  Jackson 
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Airports  District  Office.  120  North 
Hangar  Drive,  Suite  B.  Jackson. 
Mississippi  38208-2300;  telephone 
number  (001)  965-4828.  Comments  on 
the  proposed  noise  compatibiUty 
program  should  also  be  submitted  to  this 
address. 


r ART  mformatwn:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Birmingham  Municipal  Airport 
are  in  comphance  with  apphcable 
requirements  of  Part  ISO.  effective  June 
1, 1980.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibihty  program 
for  that  airport  whidi  will  be  approved 
or  disapproved  on  or  before  November 
28, 1989.  This  notice  also  announces  the 
availabihty  of  this  program  for  pubhc 
review  and  comment 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcable  regulations  and 
%^ch  depict  noncompatible  land  uses 
as  of  the  date  of  subinission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  wiU  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  e)qx>sure  maps  that  are 
foimd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Rcqsulation  (FAR)  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act  may 
submit  a  noise  compatibihty  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Birmingham  Aiiport  Authority 
submitted  to  the  FAA  on  March  6. 1987, 
the  FAR  Part  150  Noise  Exposure  Map 
and  Compatibihty  Program.  Birmingham 
Airport  which  was  produced  during  the 
period  June  1985  to  March  1987.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibihty 
program  under  section  104(b)  of  Uie  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Birmingham  Airport  Authority.  He 
spedfic  maps  under  consid'^ration  are 


Base  Year  1987  Noise  Exposure  Map 
and  the  Forecast  Year  1992  Noise 
Exposure  Map.  The  FAA  has  determined 
that  these  maps  for  the  Birmingham 
Municipal  Ain>ort  are  in  comphance 
widi  apphcable  requirements.  This 
determination  is  effective  on  June  1. 
1989.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  findmg  that  the  maps  were 
developed  hi  accordance  with  the 
procedure  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
appUcant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibihty  program  or  to  fund  the 
implementation  of  that  program. 

U  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  die  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  mafw  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibihties 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  die 
responsibihty  for  the  detailed  overiaying 
of  noise  exposiuv  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  pubhc  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
llie  FAA  has  rehed  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  isa  diat  Uie 
statutorily  required  consultation  has 
been  accomplished. 

llie  FAA  has  formally  received  the 
noise  con^mtibihty  [HOgram  for  the 
Birmingham  Municipal  Airport  also 
effective  on  June  1, 1980.  Preliminary 
review  of  the  submitted  material  - 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibihty  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
liie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days.  wiU  be 
completed  on  or  before  November  28. 
1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  15a  i  15a33.  The  primary 


considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  die  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  property 
addressed  to  local  land-use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps  and  the  proposed  noise 
compatibihty  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  600 

Independence  Avenue  SW..  Room  617. 

Washington.  DC  20501. 
Airports  District  Office,  120  North 

Hangar  Drive,  Suite  B,  Jackson 

Mississippi  39208-2306; 
Birmingham  Airport  Authority.  5800 

Messer-Airport  Highway,  Birmingham. 

Alabama  35212. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  furtnbi  sgORMATiON 

CONTACT. 

Issued  in  Jadcson.  MississippL  June  1. 1980. 
Newton  L.  Taylor, 
Manager,  Airports  District  Office. 

[PR  Doc  80-14237  Filed  0-14-80;  8:45  am] 


Federal  Highway  Administration 

Envkonmental  Impact  Statement: 
WMcss-YsdUn  Counties,  NC 

AOCNCv:  Federal  Highway 
Admmisti«tion  (FHWA),  DOT. 
action:  Notice  of  Intent 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Wilkes  and  Yadkin  Counties.  North 
Carolina. 


FOR  FURTHBI  S^ORSUTION  CONTACT: 

Mr.  Kenneth  L  Bellamy,  Division 
Administrator.  Federal  Hi^way 
Administration.  4505  Falls  of  the  Neuse 
Road.  Suite  470,  Ralei^  Nordi  Carolina 
27809,  Telephone  (919)  790-295a 


kTNNCThe 
FHWA.  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
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for  a  hi^way  project  covering  the 
propoead  improvements  and  poatible 
relocation  of  US  421  from  SR  2433  east 
of  Wilkesboro  in  Wilkes  County  to  1-77 
in  Yadkin  County,  a  distance  of 
approximately  11  miles.  The  proposed 
action  consists  of  improving  the  existing 
roadway  to  either  a  four-lane  divided 
expressway  or  freeway  or  constructing  a 
four-lane  divided  expressway  on  new 
location.  The  proposed  project  is  needed 
to  serve  trafBc  demand  in  the  area  and 
will  help  spur  economic  development  in 
the  area.  It  will  provide  a  much  needed 
alternative  route  for  US  421  traffic  and 
will  relieve  the  congestion,  delay,  and 
inconvenience  currently  being 
experienced  along  this  highway. 

Alternatives  under  considnation 
include  (1)  the  "no-build",  (2)  improving 
existing  US  421.  (3)  construction  of  a 
freeway  or  expressway  along  the 
existing  US  421  alignment,  and  (4) 
construction  of  an  expressway  on  new 
location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal.  State,  and  local 
agendea.  Public  meetings  and  meetings 
with  local  officials  will  be  held  in  the 
project  area.  A  corridor  public  hearing 
and  a  design  public  hearing  will  be  held. 
Information  on  the  time  and  location  of 
the  public  meetings  and  public  hearings 
¥vill  be  provided  in  the  local  news 
media.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  at  the  time  of  the  corridor 
public  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  insure  that  the  full  range  of  issues 
relating  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20206,  Highway  Planning 


and  Construction.  The  regolatioas 
implementing  Executive  Order  12372 
regarding  intergovernmental  cooiultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  7, 1989. 
Roy  C  Shelton. 

Diatrict  Engineer,  FHWA,  RaJeigh,  North 
Carolina. 
[FR  Doc.  80-14280  Filed  6-14-80;  6:45  am] 


Unlfonn  Relocetlon  and  Real  Property 
Ac  Quieltlon  for  Federal  and  FederaRy* 
Asalsted  ProQrama;  Fixed  Payment  for 
Movino  Cxpenieii  Reaidentiai  Move^ 
American  Samoai  Commonwealth  of 
the  Nortttem  Mariana  lalanda,  and 
Guam 

AOINCV:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice. 


r.  The  purpose  of  this  notice  is 
to  supplement  the  moving  expense  and 
dislocation  allowance  schedule, 
published  March  2, 1988  (54  FR  8051). 
that  established  amounts  that  ara 
available  to  persons  displaced  by 
Federal  and  federally  assisted  projects, 
pursuant  to  section  202(b)  (42  U.S.C 
4622(b))  of  the  Uniform  Relocation 
Assistance  and  Real  ftoperty 
Acquiaition  Policies  Act  of  1970.  as 
amended  (Uniform  Act).  This  notice 
adds  payment  schedules  for  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  lalands.  and  Guam. 

awaCTi¥l  OATK  The  provisions  of  this 
notice  ara  effective  June  15. 1988. 


ITION  OOSTTACTt 

Barbara ).  Satoriua.  Policy  Development 
Branch.  Office  of  Right-of-Way  (202- 
366-1371);  or  Raid  Alaop,  Office  of  the 
Chief  Counsel  (202-366-1371).  Federal 
Highway  Admkiistration.  400  Seventh 
Street  SW..  WasUngtmi.  DC  20S0a 
Office  hours  ara  from  7:45  ajn.  to  4:15 
p.m..  e.t.,  except  legal  holidays. 


FARY  iNPOmiATlON:  Section 
202(b)  of  the  Uniform  Act  provides  that 
a  displaced  individual  or  family  may 
elect  to  be  paid  for  moving  expenses  on 
the  basis  of  a  moving  expense  and 
dislocation  allowance  sdiedule 
established  by  the  head  of  the  lead 
agency  as  an  alternative  to  being  paid 
for  moving  and  related  expenses 
actually  incunred.  The  FHWA  has  been 
designated  as  the  Federal  government's 
lead  agency  for  implementing  the 
Uniform  Act.  and  implementing 
regulations  at  49  CFR  24.302  provide  that 
the  FHWA  approves  the  schedule. 

On  March  2. 1988  (54  FR  8951),  the 
FHWA  published  a  Residential  Moving 
Expense  and  Dislocation  Allowance 
Payment  Schedule  that  covered  all  the 
50  States  as  well  as  the  District  of 
Columbia,  Puerto  Rico,  and  the  Virgin 
Islands.  Since  publication  of  that 
schedule,  it  has  been  brought  to  the 
attention  of  the  FHWA  that  Federal  or 
federally  assisted  projects  involving  the 
acquisition  of  real  property  and/or  the 
displacement  of  penons;  and  hence 
covered  by  the  Uniform  Act  may  be 
undertaken  in  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Guam.  (Hiese  jurisdictions 
ara  included  in  the  Uniform  Act's 
definition  of  "State"  in  section  101(2)  (42 
U.S.C  4601(2)). 

We  ara,  therefore,  supplementing  the 
current  March  2  schedule  to  include  the 
following  payment  information  for 
American  Samoa,  the  Commonwealth  of 
the  Nordiera  Mariana  Islands,  and 
Guam. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.20S,  Midway  Planning 
and  Conatructioa.  The  reguIaUoos 
implementing  Bxecntiva  Order  12372 
regarding  intergovernmental  consultation  oa 
Federal  programs  and  activities  ai^  to  this 
program.) 
(42  U.S.a  4801: 40  CFR  24J02(a]). 

Issued  on:  lone  9,  I960. 
RJXMocfaB. 
Executive  Director. 


Resk)ential  Moving  Expense  and  Disux^mion  Allowance  Payment  Schedule 


Oooupanl  ONns  Ibmihm  > « 

Occupant  does  not 
omtmrttum* 

Number  of  reomsof  lumiiura 

Each 

foocn 

stale 

Pint 

room 

raoRi 

1 

2 

3 

4 

9 

6 

7 

S 

SSO 
250 
290 

aso 

350 
3S0 

490 
490 
450 

960 

990 
560 

62S 
629 
625 

700 
700 
700 

775 

779 
775 

860 
890 

8S0 

76 

75 
75 

aoo 

200 

200 

25 

^^,^_^_^k^^^^k^^B^    ^^   SSk^    kAdk^aaK^^^    *  *-   " ft^A^k^u^H 

25 

ChMfff                                                    

25 

1 

■MtoMofa 


fssidsniisi  nova  is  peitomsd  by  sosncy.  $60  _  __^^_,  __ 

ille,  actual  coat:  fsasonable  amount  vnay  t>e  added  for  packing  and  securing  personal  property  for  ttie  move  at  aoerKy  dtocraSon 


Of  dORnaofy,  660 


[FR  Doc  60-14271  FUad  6-14-60;  6:45  am] 

aaxNta  COM  4Sis-»-ii 


-'■::*!L:v^,jIi?p^^^^^^^^^  ::::■;:..■- 


'  ■.i.li.c    ._ IF"   -I,. 

'jil..iiP':  1:,'.. ,.  ■■-■ 


Federal  Regiater  /  Vol.  54.  No.  114  /  Thuraday.  June  15.  1988  /  Notices 


25539 


National  Highway  Traffic  Safety 
AdtrMnietration 

(Docttat  No.  aO-OO.  Notica  01] 

Driving  Range  Detennlnatlon  for  Dual 

Required  by  the  Alternative  Motor 
FueleActof  19M 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  E)OT. 
ACTION:  Request  for  comments. 

aUMMARY:  The  purpose  of  this  request 
for  comments  is  to  announce  that 
NHTSA  is  considering  the  proposal  of  a 
minimum  driving  range  for  two  groups  of 
dual  energy  passenger  automobiles: 
those  operating  on  alcohol  and  either 
gasoline  or  diesel  fuel  and  for  those 
operating  on  natural  gas  and  either 
gasoline  or  diesel  fuel.  The  minimum 
driving  range  would  apply  when  the  fuel 
in  use  was  either  alcohol  or  natural  gas. 
Comments  are  requested  in  a  niunber  of 
areas  to  assist  the  agency  in  developing 
the  proposal. 

date:  Comments  must  be  received  on  or 
before  July  17,1989. 
ADORCaaca:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
nimibers  set  forth  above  and  then  pe 
submitted  (preferably  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street.  SW., 
Washington,  DC  20590.  (Docket  houre 
are  8  a  jn.  to  4  p.m.,  Monday  through 
Friday.) 

ron  FURTHCII  INPORMATKNl  CONTACTS 

Mr.  Orron  Kee,  Office  of  Maricet 
Incentives,  NRM-21.  Room  5320, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Telephone:  (202) 
366-084a 

aUPPLEMENTARY  INFORMATION:  The 
Alternative  Motor  Fuels  Act  of  1988 
(Pub.  L  100-494.  October  14. 1988)  has 
two  essential  purposes:  (1)  To  encourage 
the  development  and  widespread  use  of 
methanol,  ethanol,  and  natural  gas  as 
transportation  fuels  by  consumers;  and 
(2)  to  promote  the  production  of 
methanol,  ethanol  and  natural  gas 
powered  motor  vehicles. 

In  seeking  to  carry  out  these  goals,  the 
Act  attempts  to  balance  two  competing 
objectives:  (1)  The  offering  of  incentives 
for  the  production  of  alternative  fuel 
cars;  and  (2)  The  establishment  of  a 
minimum  driving  range  for  alternative 
fuel  cars  so  as  to  avoid  discouraging 
motorists  from  fueling  their  dual  energy 
can  with  the  alternative  fuel. 

Section  6(a)  of  the  Act  requires  that 


the  Secretary  of  Transportation 
establish,  within  18  months  of 
enactment,  a  minimiifn  driving  range  of 
no  less  than  200  miles  for  dual  energy 
automobiles  when  operating  on  alcohol 
and  an  unspecified  miniTnnm  range  for 
natural  gas  dual  energy  automobiles 
when  operating  on  natural  gas.  This 
minimum  range  requirement  pertains 
only  to  passenger  can  and  does  not 
apply  to  light  trucks. 

To  institute  the  driving  range 
stipulated  by  section  6(a],  the  agency  is 
engaged  in  a  series  of  efforts  to 
establish  a  minimum  driving  range  for 
dual  energy  automobiles  (those 
operating  on  alcohol  and  either  gasoline 
or  diesel  fuel)  and  for  nattiral  gas  dual 
energy  automobiles  (those  operating  on 
natural  gas  and  either  gasoline  or  diesel 
fuel). 

For  reference,  NHTSA  has  conducted 
a  quantitative  study  of  the  driving  range 
of  conventional  gasoline  hieled 
passenger  can  using  the  25  top  selling 
can  for  Model  Year  198a  This  study 
was  based  primarily  on  fuel  tank 
capacity  and  the  lowest  combined  fuel 
economy  rating  for  each  of  these  can,  as 
used  by  the  Environmental  Protection 
Agency  (EPA)  in  the  calculation  of  the 
average  fuel  economy  for  the 
manufacturere.  All  can  in  the  study 
used  gasoline  for  fuel.  The  following 
data  were  assembled  for  each  car  EPA 
vehicle  size  class.  1988  sales,  1988  sales 
with  "corporate  cousins"  (related 
models;  e.g..  Ford  Taurus  and  Mercury 
Sable),  lowest  EPA  combined  fuel 
economy  rating,  and  fuel  tank  capacity. 
(See  table.)  The  lowest  EPA  rating  for 
each  car  is  typically  found  with  the 
largest  engine  option  and  an  automatic 
transmission.  These  25  vehicles 
represented  about  51  percent  of  the  total 
passenger  car  sales  for  1988.  When 
corporate  cousins  were  included,  they 
represented  about  63  percent  of  1988  car 
sales. 

From  these  data,  NHTSA  calculated 
the  driving  range  of  each  automobile 
from  the  product  of  the  lowest  EPA 
combined  fuel  economy  rating  and  the 
fuel  tank  capacity.  Then,  the 
automobiles  were  categorized  into  four 
driving  range  groups:  (a)  Less  than  350 
miles,  (b)  350-399  miles,  (c)  400-449 
miles,  and  (d)  450  miles  or  more.  Only 
one  model  a  subcompact,  had  a  driving 
range  of  less  than  350  miles.  Its  fuel  tank 
capacity  was  15.4  gallons.  Twelve 
models  had  driving  ranges  of  350  to  399 
miles.  This  group  of  vehicles  spanned  a 
range  of  sizes  from  subcompact  to  large 
with  fuel  tank  capacities  ranging  from 
10.6  to  18.0  gallons  and  averaging  14.7 
gallons.  Six  models  had  driving  ranges 
of  400  to  449  miles.  This  group  of 


vehicles  was  predominantly  midsize 
with  fuel  tank  capacities  ranging  from 
13.2  to  18.0  gallons  and  averaging  15.2 
gallons.  Six  models  maintained 
minimum  driving  ranges  of  450  miles  or 
more  with  fuel  tank  capacities  ranging 
from  15.9  to  24.5  gallons  and  averaging 
19.2  gallons.  This  group  included 
compact  to  large  passenger  can. 

Overall  the  popular  gasoline-fueled 
models  in  each  driving  range  group 
varied  considerably  in  terms  of  size, 
EPA  combined  fuel  economy  rating,  and 
fuel  tank  capacity.  The  average 
minimum  driving  range  for  all  25  models 
was  405  miles,  ranging  from  a  low  of  345 
miles  to  a  high  of  549  miles.  Nineteen  (or 
76  percent)  of  the  models  had  a  driving 
range  of  416  miles  or  less. 

The  setting  of  a  minimnin  driving 
range  for  dual  energy  automobiles  must 
balance  the  needs  of  the  consumer  with 
the  technical  and  economic 
considerations  that  are  faced  by  the 
manufacturen.  A  low  minimum  driving 
range  requirement  might  encourage  the 
production  of  dual  fueled  can.  but  lead 
to  dual  fueled  can  being  designed  with 
such  a  low  alternative  fuel  driving  range 
that  consumera  do  not  buy  them  or.  even 
if  they  buy  them,  infrequently  operate 
them  on  Ae  alternative  fuel  Conversely, 
an  excessively  stringent  minimmn 
driving  range  requirement  might 
discourage  the  production  of  dual-fueled 
can  and  unnecessarily  compromise 
other  vehicle  attributes  and  aspects  of 
performance.  Manufacturen  would  be 
discouraged  by  overiy-stringent 
minimum  range  because  a  vehicle  which 
does  not  meet  the  minimum  driving 
range  for  its  type  is  by  definition 
excluded  from  the  definition  of  dual 
energy  or  natural  gas  dual  energy 
vehicle,  and  is  thus  unlikely  to  be  built 
since  the  manufacturer  would  not 
receive  any  of  the  benefits  or  incentives 
provided  by  the  Act 

From  the  viewpoint  of  the  consumer, 
the  necessary  driving  range  may  be 
dictated  by  the  convenience  of  a  range 
that  permits  a  typical  workweek  travel 
distance,  or  a  dally  travel  distance  for  a 
fleet  car.  Also,  if  the  majority  of 
consumera  would  use  a  dual  energy 
vehicle  in  an  urban  area  with  more 
refueling  stations  or  in  a  fleet 
appUcation  with  a  central  refueling 
station,  a  large  driving  range  may  be 
less  critical. 

To  aid  the  agency  in  relating  the  data 
on  driving  range  for  gasoline-fueled 
vehicles  to  the  unique  characteristics  of 
dual  fuel  passenger  automobiles,  we  are 
asking  a  ntunber  of  questions  in  the 
following  areas  on  the  use  of  dual 
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energy  passenger  automobiles  and 
natural  gas  dual  energy  passenger 
automobiles:  consumer  acceptability, 
economic  practicability,  technology, 
environmental  impact  safety, 
driveability,  and  performance. 
Information  on  other  factors  is  welcome. 
The  data  provided  in  response  to  these 
questions  will  be  considered  by  NHTSA 
in  developing  a  proposed  minimum 
driving  range  for  the  previously 
specified  dual  fuel  automobiles.  The 
data  will  also  aid  the  agency  in  making 
preliminary  judgments  about  such 
fundamental  matters  as  the  extent  to 
which  manufacturers  would  seek  to 
achieve  the  selected  range  in  designing 
dual  energy  passenger  automobiles,  the 
production  volumes  or  schedules  for 
those  vehicles,  the  cost  and  other 
implications  of  different  ranges,  and  the 
likely  consumer  response  to  different 
ranges.  For  easy  reference,  the  questions 
are  numbered  consecutively  throughout 
the  document 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  pers<His 
are  reauested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  statistical  and 
cost  data,  and  the  source  of  such 
information.  The  agency  is  particularly 
interested  in  quantitative  evaluations  of 
anticipated  environmental  impacts  and 
energy  conservation  impacts. 

NHTSA  requests  information  and 
comments  on  the  following  questions: 

1.  How  did  manufacturers  arrive  at 
the  driving  ranges  for  their  current 
gasoline-fiieled  passenger  cars?  Did  they 
use  surveys  at  com];>etitive 
comparisons?  Is  there  any  trend  toward 
increased  or  decreased  driving  ranges? 

2.  Is  it  more  useful  to  the  consumer  to 
establish  the  driving  range  based  on  (a) 
an  unadjusted  combined  EPA/highway 
fuel  economy  value  as  specified  in  the 
corporate  average  fuel  economy 
regulation  or  (b)  an  adjusted  combined 
dty /highway  fuel  economy  value  which 
better  represents  actual  fuel  economy 
experienced  by  the  consumer?  The 
adjusted  fuel  economy  values  are 
nominally  15  percent  lower  than  the 
unadjusted  values  when  adjustment 
factors  of  10  percent  for  city  driving  and 
22  percent  for  highway  driving  are 
applied.  The  adjusted  fuel  economy 
values  are  listed  in  EPA's  "Gas  Mileage 
Guide"  and  appear  on  the  fuel  economy 
label  on  the  vehicle. 

3.  Would  dual  energy  vehicles  be 
generally  utilixed  by  consumers  residing 
in  urban  areas  and  by  fleets  where  it 
would  be  practical  to  provide  for 
refueling  at  centralized  facilities  as 
opposed  to  consumers  in  rural  areas? 


Please  discuss  the  basis  for  your  answer 
and  specify  whether  your  answer 
applies  to  alcohol  or  natural  gas 
alternative  fuels. 

4.  What  driving  range  does  the 
constuner  expect  from  the  passenger 
can  that  he  operates?  Does  the  range 
vary  with  the  size  or  typical  use  of  the 
car;  e.g.,  a  subcompact  car  as  compared 
to  a  large  station  wagon,  or  a  car 
typically  used  for  city  commuting 
compared  to  one  used  primarily  for 
urban  and  intercity  driving?  Does  the 
expected  driving  range  vary  with  the 
economic  or  social  profile  of  the  car 
operator;  e.g.,  are  younger  drivers 
satisfied  with  smaller  ranges  or  do  high- 
income  driven  demand  greater  driving 
ranges?  Would  the  consumer  be  willing 
to  accept  a  lower  driving  range  in  a 
vehicle  with  the  added  flexibility  of  dual 
fuel  capability  or  would  the  consumer 
expect  greater  driving  range  with  the 
alternative  fuel  in  anticipation  of  fewer 
distribution  points  for  alternative  fuel? 
What  is  the  minimun  driving  range 
acceptable  to  consumen?  Please  specify 
wheUier  your  answen  apply  to  alciohol 
or  natural  gas  alternative  fuels. . 

5.  Do  vehicle  manufacturera  consider 
avcdlability  of  fuel  distribution  points  in 
establishing  driving  ranges?  Please 
specify  whether  your  answer  applies  to 
alcohol  or  natural  gas  alternative  fuels. 

6.  Describe  any  trade-off  of  fuel  tank 
size  wiUi  cost  that  would  dictate  an 
upper  limit  for  fiiel  tank  size  for 
economic  practicability.  Does  the 
economic  practicability  of  large  fuel 
tank  sizes  differ  for  alcohol  and  natural 
gas  fuel  systems?  Are  there  any 
economies  of  scale  that  would 
encourage  larger  fuel  tanks  for  either 
alcohol  or  natural  gas  dual  fueled  can? 
Please  specify  whether  your  answer 
applies  to  alcohol  or  natural  gas 
alternative  fuels. 

7.  Describe  any  technological  limit  on 
the  size  of  fuel  tank  that  can  reasonably 
be  used  on  dual  fueled  passenger  can 
that  operate  on  either  alcohol  or  natural 
gas.  What  determines  this  limit?  Please 
specify  whether  your  answer  applies  to 
alcohol  or  naturd  gas  alternative  fuels. 

B.  Does  the  specific  driving  range  or 
fuel  tank  size  of  dual  fueled  can  create 
any  environmental  impacts  that  could 
be  mitigated  by  choosing  a  different 
range  or  tank  size?  Please  discuss  the 
basis  for  your  answer  and  specify 
whether  your  answer  applies  to  alcohol 
or  natural  gas  alternative  fuels. 

9.  For  larger  fuel  tanks  for  either 
alcohol  or  natural  gas  fuel,  please 
discuss  any  significant  safety  or  fire 
problems  for  the  occupants  of  the  dual 
fueled  car  or  any  object  with  which  the 
car  may  collide.  Is  there  an  optimum 
tank  size  for  either  alcohol  or  natural 


gas  fuel  that  would  minimize  potential 
safety  problems?  Please  explain  your 
answer  and  specify  whether  it  applies  to 
alcohol  or  natural  gas  alternative  fuels. 

10.  Would  the  driveabilify  (i.e., 
handling  and  performance)  of  a  dual 
fueled  car  be  penalized  by  a 
requirement  for  a  driving  range 
comparable  to  that  for  typical  gasoline- 
fueled  can?  Will  there  be  significant 
changes  in  either  handling  or 
performance  of  a  dual  fueled  vehicle,  as 
the  on-board  fuel  quantity  changes  from 
a  full  tank  to  a  nearly  empty  tank,  that 
could  endanger  the  safety  of  the 
occupants?  Would  the  safety  risks  of 
any  changes  in  performance  or  handling 
be  reduced  to  a  more  acceptable  level 
with  a  smaller  tank  size?  Can  an 
optimum  driving  range  standard  for  dual 
fueled  vehicles  be  estabUshed  from 
driveability  considerations?  Please 
explain  your  answen  and  specify 
whether  they  apply  to  alcohol  or  natural 
gas  alternative  fuels. 

11.  Is  it  likely  that  dual  energy 
passenger  car  applications  may 
emphasize  increased  performance 
capabilities  available  with  the 
alternative  fuel  and  consequently  result 
in  lower  consumer  expectations  for 
driving  range.  Please  discuss  your 
answer  and  specify  whether  it  applies  to 
alcohol  or  natural  gas  alternative  fuels. 

12.  How  do  style  or  appearance 
considerations  limit  the  size  of  the  fuel 
tank  that  can  be  accommodated  for 
natural  gas  or  alcohol  alternative  fuels? 
Please  specify  whether  your  answer 
applies  to  alcohol  or  natural  gas 
alternative  fuels. 

13.  What  other  factors,  if  any,  should 
the  agency  consider  in  establishing  the 
driving  range  for  dual  fueled  passenger 
can  when  operated  on  alcohol  or 
natural  gas?  Please  specify  whether  your 
answer  applies  to  alcohol  or  natural  gas 
alternative  fuels. 

14.  What  do  you  recommend  as  the 
minimum  driving  range  for  dual  fueled 
passenger  can  when  operating  on 
alcohol  or  natural  gas?  Please  specify 
whether  your  answer  applies  to  alcohol 
or  natural  gas  alternative  fuels. 

NHTSA  soUcits  public  comments  on 
this  notice.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  commenta  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenten  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
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complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
firom  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  tfie  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  Commento  in  response  to 
this  request  for  comments  will  be 
available  for  inspection  in  the  docket 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 

25  TOP  Selunq  Cars  For  MY  1988 


continue  to  examine  the  docket  for  new 
material 

Those  pereons  desiring  to  be  notified 
upon  receipt  on  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  envelope  with  their  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail 

Issued  on  June  9, 1888. 
BanyFebios. 

Associate  Administrator  for  Rulemaking. 


Driving 
range 
(rmw) 


350. 
350-d99„ 


400-449.. 


450  or  more. 


Make/model 


Ford  Mustang. 


Avsrags- 


Hyundi  Excel. 


Poniac  Grand  Am. 
Ctwv.  Cavaier 


Chev.  Coraica/Saretta.. 

Honda  CMC 

Mercury  Sabie 

Ford  Taunjs  .-_—-__ 


Toyota  Corola.... 

Ford  Tempo 

Toyota  Camry.. 


Lmcotn  Town  Car 

Mercury  GrarKl  Marquis... 

Average 

Mssan  Senim 


CadMac  Oevaie  (fwd) . 
Ford  Escort. 
Buick  Century .._ 
OldtQera- 
Chev.  Cetefar«y.. 
Average.. 


Buick  Regal  (W.txxty).. 
OMiDeiUSS. 
Buick  LeSabre — 
Ford  Thundertwd. 
Chev.  Ca|3rice ...... 

Average- 

Ttotal 


^raralt  Average . 


EPA  vehk:)e  dasset  (car) 


Subcompact. 


Subcompact. 


Compact. 
Compact . 


Compart . 


Subompact. 
Mid-size_ 


Subcompact. 

Compact 

Compact ._.... 

Large 

Large — 


Subompact. 

MiiMzs... 

Compact. 


MiiMza.. 


Mi(MizC:=^.. 


Compact. 
Lvge. 


1988 


170,060 


264.282 
23t010 
306.267 
380.301 
173.759 
119,218 
374,627 
159.040 
285.141 
227,140 
121.674 
114,385 


247,100 
160.291 
387,815 
252.861 
131.994 
237.386 


115.809 
158,205 
141,440 
117,868 
172.993 


5,413.156 


Per- 
cent of 


1.6 


2.5 
2.2 
2.9 
3.6 
1.6 
1.1 
3.5 
1.5 
^7 
^1 
1.1 
1.1 


2.3 
1.5 
3.6 
2.4 
1.2 
2.2 


1.1 
1.5 
1.3 
1.1 
1.6 


50.9 


corporate 
couains* 


170.080 


285.895 
395,473 
432,927 
380,301 
173,759 
493.S45 

159,040 
377.664 
227.140 
121.674 
228.597 


247,109 
318.092 
387,615 
645,444 


31^164 
407,340 

218,827 
172.993 


6,718.042 


Per- 
cent ol 

total 


1.6 


2.7 
3.7 
4.1 

3e 

1.6 
4.6 

1.5 
3.6 
2.1 
1.1 
2.1 

3.0 
3.6 
7.9 


Z9 
3.8 

i1 
1.6 


conmeU 

fuel 
economy 

laang, 

mpg 


22.4 

22.4 

33S 
26.5 
26.5 
26.5 
30.6 
22.9 
22.9 
28.3 
24.4 
24.5 
21J> 
21.9 

2&a 

31.2 
22.9 
3^0 
26.5 
26.5 
26.5 
27j6 
27J 
26.6 
26.6 
22.4 
22.4 
25.7 


2S.4 


Fuel  tank 


15.4 

15.4 
10.6 
13.6 
13.6 
13.6 
11.9 
16.0 
MO 
13.2 
15.4 
15.9 
18J) 
MO 
14.7 
^^2 
18X 
13.0 
15.7 
15.7 
15.7 
1S.2 
16.6 
18.0 

ise 

22.1 
24.5 

19.2 


1&1 


*Corporate  Cousins  may  incfcjde  other  makes/models  Nstad  in  this  table  and/or  other  MY  1988  veNdee. 

**SourDe:  Ward's  Automotive  Repot.  January  9. 1969. 

***Ttie  1968  Sales  and  ttie  percentage  of  total  are  listed  with  its  Corproate  Cousins  immediately  above. 


(mies) 


345.0 

945 
358.3 
360.4 
380.4 
380.4 
364.1 
386.4 
368.4 
373.6 
375J 

38e.e 

304.2 
394.2 
372.0 
411J 
412.2 
416.0 
41&1 

4iei 

416.1 
414.7 
453.2 
478e 
478.8 
486i» 
548e 
486.2 


404.S 


[PR  Doc.  89-14206  Filed  6-14-69;  8^45  am] 
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Research  and  Special  Programs 
Administration 

Applications  for  Exemptions; 
Hazvdous  Material 

aqency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  AppUcants  for 
Exemptions. 

StMMARV:  In  accordance  with  the 
procedures  governing  the  application 


for,  and  the  processing  of,  exemptions 
fi'om  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  AppUcation"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight  3 — Cargo  vessel 
4 — Cargo-only  aircraft  5 — Passenger- 
carrying  aircraft 


DATES:  Comments  must  be  received  on 
or  before  July  17, 1989. 

Address  comments  to:  Dockets 
Branch,  Research  and  Special  Programs 
Administratioa  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 
Comments  should  refer  to  the 
appUcation  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 

the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8428,  Nassif  Building,  400  7th  Street  SW., 
Wasliington,  DC. 
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New  Exemptions 


AfxM^jon 
numMr 


AflpHCMl 


R«gul«tlQn(«) 


Nalura  of  •xamptton  Itwraof 


10187-N  — 
1018S-N  — 
101»-N  — 

10183-M  — 

101S4-N  — 
101M-N  — 

10197-N  — 


Hnoil  CorponMon,  DuHn,  CA .. 


dwwon  U.SA.  In&,  8«n  FrandMO,  CA. 


OS.  DaptrtTMni  cH  ttw  Anny,  FaMa  Ctwth,  VA.. 


MLA  EnQioMfSk  Inc^  OalMi  IX . 


Mamatiomi  Tradbig  Houm  Ina.  Houston,  TX- 
C«talyat  naaourcw,  Inc..  Paaadana,  TX  — 


Morton  TNokOl,  trc,  Brtshwn  Qty,  UT. 


49CFR 
172.400(a). 


48  CFR  173.1 19.. 


48  CFR  17^101. 
175.1 


48  CFR  173.315. 
178^45-1(2)(b). 

48  CFR  173.315™. 


48  CFR  173.34(a), 
173J4(a). 


48  C^FR  173.82. 


To  aulhorlza  MpmonI  of  fenitad  quanWes  01  toluena  dtoocyan- 
•la,  a  Qaaa  B  poiaon.  In  aohitton  po>yathylana  caililOjMi  in 
haal  aaaM  Ml  bwd  apun  bound  polyoialln  baga,  24  car- 
kidgaa  In  a  175  to  taal  doiAyaoad  fibraboard  box  med  wHh 
a  2  fvM  polyaChylana  bao  wMlmut  labaHnQ.  (moda  1) 

To  auSwftza  aNpnwni  of  cnida  ol  pairoloum  daaaod  aa  a 
WammaMa  IquU  In  non-OOT  apocMcalion,  5-gaitona  12- 
Qauga  waS-Mcknaaa  ataMaaa  alaal  ooniainare  not  to  axoaad 
4  oonlainafa  in  a  alaal  frama,  flbarylasa  rainfofcod  transport 
cart,  (modaa  1,  3) 

To  authortza  aNprnent  of  looaa  m*m  aulfur  dkndda  batteries 
In  metal  oontainefa  meeting  the  requiraments  of  ml  spec 
MIL-O-18876  and  aMtar  to  the  DOT  Specificationa  17H  or 
17C  oontainefa  packed  4  batteries  per  container  in  vermicu- 
Ha.  (modes  1,  ^  3. 4.  5) 

To  menufactuf*.  merit  and  sea  portatjie  tanks  oomparable  to 
DOT  specification  51  except  the  inlet  and  outlet  openings  wM 
be  locatod  at  the  lo«Mr  side  of  the  tank,  tor  shipment  of 
anhydraua  ammonia  and  LP  gaa.  (modea  1,  2,  3) 

To  authorize  shipmsnt  of  chlorine  dasaed  aa  a  notvflammable 
gaa  In  non.OOT  spaciUcaiion  portabte  tanks  in  an  ISO  trama. 
(modaa  1. 2. 3) 

To  aulhortz*  an  Incraaae  in  hydroatatic  teal  intarval  from  5 
years  to  15  years  ter  DOT  specitlcatlon  4BW225  vtd 
4BW240  cylndar  ueed  for  the  shipment  of  certain  flMimable 
or  oorroakia  maftoriaia.  (modes  1.  2,  3) 

To  aulhortza  shipment  of  en  igniter,  rocket  motor,  Clasa  B 
aoiptoalve  In  a  spedaly  designed  non-OOT  specMcatkw  ply- 
wood box.  (mode  1) 


This  notice  of  receipt  of  application 
for  new  exemptions  is  published  tn 
accordance  with  Part  107  of  the 
Hazardotis  Materials  Tranpnortationa 
Act  (40  U.S.C  IbOe;  49  CFK  1.53(e)). 

Issued  in  Washington,  DC,  on  June  9, 1968. 
).  Suxanne  Hsdgepetli. 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Do.  89-14229  Filed  0-14-89;  8:45  am] 
SHJiNa  cooc  4sio-«a-M 


Applications  for  R«n«wai  or 
Modification  of  Exomptions  or 
Applications  To  Bscoms  a  Party  to  an 
Exemption 

AOmCY:  Research  and  Special  Programs 
Administration.  DOT. 

action:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 


application  to  become  a  party  to  an 
exemption. 


n  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardotis  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earLer 
Federal  Register  pubUcations,  they  aia 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes. 


additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  AppUcation 
numbers  with  the  suffix  "X"  denote 
renewal;  application  ntimbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  Jime  30, 1989. 
ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  ruRTHn  intomiation:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426,  Nassif  Building,  400  7th  Street. 
SW.,  Washington,  DC. 


AppHcaiion 


Applcant 


Renewfll  of 
exemption 


341»-X._ 
4354-X.- 
4364-X.- 
4354-X„ 
4453-X.- 
4e61-X... 

ee67-x... 

0672-X.- 

e7s»-x- 

6874-X. 
6802-X.. 

aeo2-x. 


U.&  Dapwtmam  of  Oefanaa,  FaNa  Church.  VA. 

PenmMN  CorporaSon.  Buffato,  NY 

VanclMm,  Inc  Lockport,  NY., 


r?^  mouamea,  tncorporawa,  riuauuign,  rA« 
Woodard  Exptoaivea,  Inc..  AJbuquerque,  NM.. 

Footo  Mnerai  Company,  Matvem,  PA 

Liquid  Air  Corporatioa  Walnut  Creek.  CA„ 


Colt  Induatriaa/Chandtor  Evana,  Inc.,  Waat  Hartford,  CT .. 

Adaa  Powder  Company,  Dallas,  TX 

QokMona  Supply  Corp.,  Sparica,  NV _ 

Halocartjon  Products  Corporatton,  North  Auguala,  SC .. 


(Sreat  Lakea  Chemical  Corporation,  El  Dorado.  AR. 


3415 
4354 
4354 

«»4 
4453 

4661 
6657 
6672 
6758 
6874 
6802 
6802 


.iSi^^fim^,^\:-sfm 
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Appication 


7035-X.. 
7456-X.. 
8208-X.. 
820e-X.. 
8214-X.. 
821 5-X.. 
8230-X.. 
e238-X.. 
8307-X.. 
8445-X.. 
8445-X.. 
8445-X- 
8453-X_ 
8453-X.. 
8518-X.. 
8519-X.. 
8645-X_ 
e683-X„ 
870e-X„ 
8771-X„ 
8978-X„ 

8995-X 

8023-X 

8067-X. 

9062-X. 

9140-X 

9181-X.. 

9181-X.. 

9316-X.. 

8346-X.. 

9347-X.. 

9367-X.. 

9400-X.. 

94Q2-X- 

9416-X„ 

84t6-X.. 

8421-X. 

8448-X.. 

8462-X. 

8466-X- 

9481-X.. 

8485-X.. 

8488-X- 

8498-X- 

8528-X... 

8S29-X- 

8623-X.. 

8658-X.. 

8658-X.. 

8713-X„ 

8715-X_ 

8727-X.. 

9733-X.. 

9770-X_ 

8775-X. 

8783-X_ 

9790-X_ 

8806-X.. 

8900-X.. 

9951  ~A« 

8985-X.. 

10145-X... 

10188-X..._ 


Applcant 


OwwnsWsww  Plastic  Products  Ina.  Toleda  OH 

Ekohswks  Company,  Eastlaka.  OH  (See  Footnote  1). 
Jet  Propulaion  Laboratory  (JPL).  PaaMlena.  CA.. 


Coastal  Planea  Aineays.  Incorporated.  Warner  Rob«s,  GA 

Morton  TNokot,  IncVAutomottwe  Products  Oiv..  Ogdea  UT  (See  Footnote  2) . 

OSn  Coiporalton/Winchestsr  Group,  East  ANan,  U.  (See  Footnote  3) 

Fisher  Scienlific  Compeny.  Fair  Lawn,  NJ 

WesSnghouae  Elecaic  Corporation,  PMabur^  PA 

U.S.  Department  of  Energy,  Washington,  DC 

saw  Waste,  Inc..  South  Keemy,  NJ 


Menal  Dow  Pharmaceuticals  Inc.,  Cincinnati,  OH. 

Rhone-Poulenc  AG  Company,  Research  Trisngle  Psrk,  NC 

Austin  f>owder  Company,  Cteveiand,  OH 

Atlas  Powder  Compery.  Dallas,  TX 

Univefsat  EnginooriiiQ  trworporBted,  Concord,  CA ._ 

Poish  Ocean  Lines,  Gdynia.  Poland. 

Austin  Powder  Company,  Oevetand.  OH 

Matheson  Gas  Products,  Socaucue,  NJ _ _. _ 

Prairio  State  Equipment,  Inc.,  Sioux  Fals,  SD  (See  Footnote  4).„ 
Chase  Packaging  Corporation,  Greenwich,  CT  (See  Footnote  5).. 
Battery  Engineering,  Inc,  Hyde  Park,  MA.. 


Olin  Corporation.  Brook  Park,  OH  (See  Footnote  6) _ 

Chemical  Industries  of  Northern  Greece  (SICNG),  Thessatoniki,  Greece. 
Watco  Truck  Rigging,  Inc.,  Odossa.  TX  _._ 


Rhone-PoUenc  Ag  Company,  Research  Triangle  Park,  NC.. 
Crown  Rotational  Mokled  Products.  Inc  Marked  Tree.  AR- 

Whittaker-Yardney  Power  Systema,  WaNham,  MA 

U.S.  Department  of  Defense,  Fails  Chiach.  VA 

Ruoroware  Inc,  Chaska,  MN  (See  Footnote  7) 

Witoo  CorporaSoa  Bradford,  PA 

Preciston  Gerterai.  Irx:..  Houston.  TX. 


Stone  Container  Corporaton,  Schaumburg,  H 

Poly  Cal  Plastics,  Inc,  French  Camp.  CA ._ 

Exsif  SA  (France),  VersaWes.  Frwtce 

Mobay  Corporation,  Kansas  Oty,  MO 

OSA-GEIGY  Corporation,  Ardsley,  NY _._ 

Taytor-Wharton.  Division  of  Harsco  Corporation.  Harrwborg.  PA . 

Rhone-Poulenc  Ag  Compar^y,  Research  Triangle  Parti.  NC 

Aztec  Metal  Fabncatir»g  Co.,  Odessa  TX _ 

Rhone-Poulenc  Ag  Company,  nesearch  Triangle  Park.  NC 

C-l-L,  Inc,  North  York.  Ontar«,  ON „. 

Kaw  Valley,  Inc.,  Leavenworth,  KS „ 


Rerwwal  of 
exernption 


7035 
7458 
8028 
8208 
8214 
8215 
6230 
8238 
8307 
8445 
8445 
8445 
8453 
8453 
8618 
8618 
8645 
8683 
8706 
8671 


Conference  of  RadMon  Control  Program  Directors,  Frankfort.  KY_ 

Cleveland  Container  Corporation,  Cleveland,  OH 

U.S.  Department  of  Defense.  Falls  Church,  VA .. 

Vskase  Corporation,  Chicago,  11 


Woodwa-d  Explosives,  Inc.,  Altxiquerque.  NM 

Fluoroware,  Inc.,  Ctiaska,  MN  (See  Footwte  8) 

FkMroware,  Inc.,  Chaska.  MN  (Sea  Footnote  9) 

Acadia  Industries.  Ir»c,  Crowley.  LA . 

Pennwatt  Corporation,  Buffato,  NY . 

Stierex  Chennical  Compiany,  Inc ,  Dublin,  OH... 

Rheem  Container  Corporation,  Kvigwood.  TX . 

AMSPEC  Chemical  Corpofatwn,  Gloucester  City, 

Essex  Environmental  Irtdustries,  Inc..  Hurst,  TX  (See  Foot'Wte  10). 

Heine  Container  Systans.  Inc..  Addison.  IL„ 


NJ. 


Taylor-Wharton,  Division  of  Harsco  Corporatiort,  Indianapolis.  IN 

Stone  Contairier  Corporation/Bag  Division.  Schaumbufg,  iL 

Natxx),  Inc,  Ctvcago.  IL  (See  Footnote  11) 

Olin  Ordnance,  St  Petersburg,  FL „ 

Taytor-Wharton  Division  of  Harsco  Corporation,  bvliarapo's,  !N  (See  Footnote  12) 

Automatic  Sprinkler  Corporation  of  America,  Clevetspd.  Oh  (See  Footrxjle  13) 

E.I.  du  Pont  de  Nemours  and  Company.  Wilminglon.  D£ _ „ 


8023 
8067 
8062 

8140 
9181 
8181 
8316 
8346 
9347 
8367 
9400 
9402 
9416 
9416 
9421 
9449 
9462 
9488 
9481 
9485 
9488 
9489 
9S28 
9529 
9623 
9658 
9658 
9713 
9715 
9727 
9733 
6770 
9775 
9783 
9790 
9606 
9900 
9851 


10145 
10186 


(1)  To  renew,  and  to  authorize  ahipment  of  certain  commodities  presently  stripped  in  DOT  Spec)'K:«*'cn  3E  cylinders  and  inJate  cykndar  criteria. 

(2)  To  authorize  the  addition  of  a  new  bulk  pack  tor  automobto  modiie  assembiee  ciasaed  as  flamihable  solids. 

(3)  To  renew  and  authorize  shipment  of  scrap  smokeless  powder,  wet  with  30%  water,  dased  as  ftanmiabie  soltd  instead  of  scrap  propettant  exptosive.  Oass  8 
exptosive. 

(4)  To  auttvyize  use  of  a  full  opening  rear  door  feature  on  the  non-OOT  Specification  cargo  tanks  used  for  the  shipment  of  iqu«}  and  aein-aokd. 

(5)  To  renew  and  authorize  increase  in  capacity  of  bulk  bag  (2,200  pour«fs)  instead  ol  2,000  pourtds. 

(6)  To  autfK>rize  tt>e  addition  of  blowing  agent  formulatkxis  and  transportation  of  products  in  a  dual  cargo  tar^K  configuration  complying  with  DOT  Specification 
MC-331. 

(7)  To  authorize  the  addition  of  72%  Perchkxic  ackj  classed  as  an  oxidizer  and/or  corrosive. 

(8)  To  autlKXize  ttw  addition  of  72%  Peroittoric  add  classed  as  an  oxidizer  ar>d/or  corrosive. 

(9)  To  auttxirize  tfie  reductkx)  of  ttw  teflon  PFA  line  r  wall  thickness  from  .100  +  .100,  -  -.030  to  .100  +  .100,  .059  bnir^  tt>e  polyetfiylerw  portable  tanks. 

(10)  To  auttx>rize  use  of  a  polyethylene  salvage  drum  as  a  primary  container  for  shipment  of  certain  hazardous  matenals. 

(11)  To  authorize  shipment  of  those  hazardous  matenals  (solids)  presently  authorized  in  DOT  Specification  21C  dnims  as  addittonal  commodities  subject  to 
compatibility  with  polyethylene  top  head. 

(12)  Request  deletion  of  requirement  pertaining  to  delivery  time  during  k>ading  and  untoading  must  not  exceed  10  minutes  and  the  fitt  hose  must  not  contan 
product  during  lrar»portation. 

(13)  To  auttxxize  cargo  vessel,  passenger  carrying  aircraft,  cargo  aircraft  arxJ  rail  freight  as  additional  modes  of  transportation. 


25844 


44S»-P.. 
4463-P.. 


4463-P- 
4469-^- 

4453-P.. 
4860-P. 


4a6a-p.. 

r082-P- 
7062-P- 
7062-P.. 
7e07-P- 
7»43-P„ 


S42e-P. 


S42»^. 


861 8-P.. 
VTt^-P.. 
8723-P.. 
•72$-P.. 

eras-p.. 

8723-P.. 
8779-P.. 
8S11-P.. 
8811 -P.. 
8846-P.. 


-P., 
-P. 
9066-P. 

810»-P. 


9222-P. 

92e2-P.. 
82e2-P. 
964»^. 


9671-P.. 
972»-P.. 


»78»^.™ 
97e»-P~ 
97«»-P._ 
99S3-P.« 

looee-P- 
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Applostton  No. 


Applcant 


Expio.  mt.  Cuddy.  PA 

Rwviol,  Inc.,  Cuddy,  PA 

BMMIng  Preduca,  ln&,  Cuddy,  PA . 
m_  «  A.a  Ottmngm.  In&.  Cuddy,  PA.. 


MounWnMr  Dq)to<)»w,  Inc.,  Cuddy.  PA.„ 

Ptnwood  Wlratnc  lnc./A  CompuMoo  Compiny,  Houston,  TX.. 

DriNnQ  MMflufWVMnis  Inc.  (DMI),  BfouiMfd,  LA.. 


Oukano  Conponiton/SMOom  OMtton,  St  ChailM,  IL. 
VMS  ConwMnQ  EngkiMd,  \Mocenw>v,  NY_ 
EnwIronnwnM  Paciflc  Oofponflon,  IjIm  nwwoQO.  0R_ 

QtoumtutiM  Taotviotoav  Inc.  Conoard.  CA 

Fraigm  8p«cMtMs/0lv.  of  VANA  EnnrpfHet,  Inc.,  U  Vamo,  CA. 
Inc.  (PMI),  Foniana,  CA„ 


Anoon  cnwonmwnM  ovViom,  WMiwiyvifi,  \^*. 
Mwftl  Oow  PnwnMMutiniB,  Oncinnali,  OH .. 
Anoon  EnvlronrnwiMl  Swvtot,  Wilmington,  CA_ 
EjVto,  Inc..  Cuddy.  PA. 


H.L  S  A.Q.  Baiamgor,  ln&.  Cuddy.  PA 

Mounmnxf  ExpkMlvM,  Inc.  Cuddy,  PA... 
R«ivtoi,lnc  Cuddy,  PA. 
OlMimg  Producm,  Inc,  Cuddy,  PA . 


ACmO  rMsm  oofpornon,  wcncnwisr,  il.. 
HofculM  InoofpofSMd.  WNmlngion,  DE ....« 
Aquaton  ConviMiy.  WMmlngion.  OE.. 

OrlMng  MeMurwwona  Inc.  (DMI),  Brousaard,  LA 

Panwood  WvaHna,  Inc/A  Cofnputalog  Conipany,  Houaton,  TX« 
Onamg  Maaaurawanw  ln&  (DMI),  Brouaaanj,  LA.. 
Ro«»lk>yoa  Motor  Cara  Inc..  Lyndhurat,  NJ_ 
SNPE  Inc.,  PnncMon,  NJ ............»-..................«.._»«.-....-._..».. 

Tana  Rrat  Inc.,  Vamon,  AL  .—._....„....■.........„ ..„„„_........ 

Panwood  WhaMna,  lnc./A  Compulilog  Company,  Houaton,  TX« 
Dfttino  Maaauiamanii  Inc.,  (DMI),  Brauaaard,  LA .. 
Pamwod  Wkalna,  lnc./A  Compuialog  Company,  Houaton,  TX., 
Q8X  Saivtoaa,  ln&,  Laurat,  MO.. 


SET  EnKlionmanial.  Inc.,  WhaaHng,  IL.. 
CEC08  Inwmationai.  tow..  LMngaton,  LA.~ 


Gkati  Lakaa  EmAonmantat  Saraoaa,  ln&,  Wanaa  Ml 

Tropical  Snipping  and  CunaaucUuii  Co.,  Ltd..  Naaaau,  Bahamaa . 

jaMc  iranaponaaon,  inc.,  WMngooro,  wj.- .—........._.—. 

Jaguar  Cara  LknNad,  WNday.  Cowanlry,  EN. 


4453 
4453 
4463 

4463 
4453 

4860 
4860 
7052 
7052 
7052 
7607 
7943 
8426 
8426 
8445 
8518 
8723 
8723 
8723 
8723 
8723 
8779 
6811 
8811 
8845 


9066 

9106 
9222 
9262 
9262 
9549 
9571 
9723 
9768 
9768 
9785 
9953 
10066 
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Voloe  of  America;  PubHc  Meeting 

Date  for  Public  Meeting  originally 
scheduled  to  be  held  on  June  16. 1989  in 
Washington.  DC  at  301 4th  Street  SW.. 
Room  800  from  10:00  a.m.  to  1:00  p  jn. 

AOCNCV:  Voice  of  America.  United 
States  Information  Agency. 

ACTION:  Postponement  of  meeting  until 
further  notice. 


fi  This  notice  cancels  the  June 
16, 1989  meeting  of  USIA's  Voice  of 
America  Broadcast  Advisory  Committee 
published  in  the  Federal  Re{^ster,  May 
30. 1989  (54  PR  23023)  until  further 
notice. 

Dated:  June  8, 1980. 
LadnL.DUdy. 

Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  8»-14277  Filed  6-14-88:  ft45  am] 
MLLMO  cooc  aa*a-aiHi 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

bsued  In  Washington.  DC  on  June  0, 1988. 
|.  SttMoiM  Hedfapath. 
Chief,  Exemptions  Branch,  Office  of 
Haiardous  Materials  Transportation. 
[FR  Doc  88-14231  Filed  8-14-88: 8:48  am] 
■UJNQ  COM  4aK 


UNITED  STATES  INFORMATION 
AQENCY 

Meeting  Of  Advieory  Board  for  Radto 
Broodcarting  to  Cube 

The  Advisory  Board  for  Radio 
Broadcasting  to  Cuba  will  conduct  a 
meeting  on  June  21, 1989,  in  Room  3557. 
400  Sixth  Street  SW.,  Washington.  DC 
Below  is  the  intended  agenda. 


Wednesday,  June  21, 1989 
Part  One— Closed  to  the  Public 

10:30  a.m.    1.  Report  by  the  Director  of 

Radio  Marti 
11:15  ajn.    2.  TV  Marti 
12.-00  noon    3.  Status  of  selection  of 

executive  director 

Part  Two— Open  to  the  Public 

12:15  p.m.    4.  Audience  Research 
12:30  p jn.    5.  Public  testimony  period 

Items  one  through  three,  which  will  be 
discussed  from  10:30  ajn.  to  12:15  p.m., 
will  be  closed  to  the  public.  Items  one 
and  two  involve  discussion  of  classified 
information.  Closing  such  deliberations 
to  the  public  is  justified  under  5  U.S.C. 
552b(c)(l).  Item  three  relates  solely  to 
internal  personnel  rules  and  practices. 
Authority  for  closing  such  deliberations 
is  provided  by  5  U.S.C.  552b(c)(2). 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 


Kathy  Litwak  at  (202)  485-7013  to  make 
prior  arrangements,  as  access  to  the 
building  is  controlled. 

Dated:  June  &  1988. 
Bnioa8.GeIb. 

Director 

Dalannination  to  Qoae  Portioiia  of  Adviaoiy 
Board  Meeting  of  |une  21, 1988 

Based  on  information  provided  to  me  by 
the  Advisory  Board  for  Radio  Broadcasting  to 
Cuba,  I  hereby  detennine  that  the  10:30  a.m. 
to  12:15  p.m.  portion  of  the  meeting  may  be 
closed  to  the  public 

The  Advisory  Board  has  requested  that  this 
part  of  the  June  21, 1989  meeting  be  closed 
because  It  will  involve  a  discussion  of 
classifled  information  (5  U.S.C.  562b(c](l)) 
and  ofvoatters  which  relate  solely  to  the 
internal  personnel  rules  and  practices  of  an 
agency  (5  U.S.C  552b(c)(2)). 
Bruce  S.  (Delb. 
Director. 

Dated:  June  8, 1989. 
[FR  Doc  80-14278  Filed  6-14-89: 8:45  am] 
MLUNQ  coos  a2IO-01-« 
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Sunshine  Act  Meetings 


Federal  Registar 
Vol.  54,  No.  114 
Thunday,  June  15,  1980 


Jm  MCtlon  of  th«  FEDERAL  REGISTER 
contains  nottoM  of  mMtings  pubNshod 
under  tho  "QovemnMnt  In  the  Sunshine 
Act"  (Pub.  L  94-400)  5  U.aC.  552b(e)(3). 


COMMOOfTV  nrrumS  TRAINNO 


I  AND  DATE  2:30  p.m.,  Tuesday,  June 
2a  1968. 

PLACB  2033  K  Street  NW.,  Washington. 
DC  8th  Floor  Hearing  Room. 

tTATUt:  Qosed 

MATTim  TO  M  CONtlDIIIIO: 

Enforcement  Matters. 

CONTACT  KR90N  KM  MOM 

■POWMATIOW;  Jean  A.  Webb,  254-6314. 

|eaaA.Webb, 

S9cntary  of  the  Commission. 
[FR  Doc  80-14394  Filed  9-1S-89;  2:27  pm] 
iSNi-ei-ii 


raOOIAL  IUCTK)N  COMMWSKM 

DAT!  AND  TNM:  Tuesday,  June  2a  1989. 
10:00  a  jn. 

KACe  999  E  Street.  NW..  Washington. 

DC. 

•TATUC:  This  meeting  will  be  closed  to 

the  public 

rmM  TO  M  discusmd: 

Compliance  matters  pursuant  to  2  U.S.C 

|437g. 
Audits  conducted  pursuant  to  2  U.S.C  i  437g. 

1 438(b),  and  Title  28,  U.S.C 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration, 
internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATI  AND  thm:  Thursday,  June  22, 1988, 

IChOOajn. 

KACC  999  E  Street  NW.,  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 


MATTHISTOi 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Draft  AO 1988-07: 
R.8.  PettersoB  on  behalf  of  New  ]ersey  Bell 
Federal  PAC 
Draft  AO  1989-09: 
W.HJL  Mullins  on  behalf  of  The  General 
Cynamics  Voluntary  Political 
Contribution  Plan 
Regulations: 
Revision  of  11  C.F.R.  114.8(f):  Promulgation 
of  Final  Rule. 
Final  Audit  Report 
Haig  for  President 
Status  of  Presidential  Audits 
Administrative  Matters 

PSKSON  TO  CONTACT  FOM  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

Telephone:  202-376-3155. 

Maijotte  W.  Enunoos. 

Secretary  of  the  Commission. 

(FR  Doa  8&-14383  Filed  &-13-89: 2.-05  pm] 
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This  section  of  the  FEDERAL  REGISTER 
containe  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prefMved  by  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  S«rvic« 

7CFRPart273 

[Amdt  Na  315] 

Food  Stamp  Program;  Diaastwr 
Assistanco  Act,  Nondiacrttionary 
Provisions  of  ttw  Hungor  Prsvsntion 
Act,  snd  Tschnlcsl  Corrsctions 

Correction 

In  rule  doctmient  89-13294  beginning 
on  page  24149  in  the  issue  of  Tuesday, 


f une  6, 1989,  make  the  following 
correction: 

Oijiptge  24152  in  the  let  column,  in 
the  11th  line,  "not"  should  read,  "now" 
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DEPARTMENT  OF  ENERGY 

Southsastsm  Powsr  Administration 

Ordsr  Confirming  snd  Approving 
Posrsr  Rstss  on  sn  Intsrim  Bssi^ 
Gsorgis-AlslMms  Systsm  of  Pr^jscts 

Correction 

In  notice  document  89-13289  beginning 
on  page  24026  in  the  issue  of  Monday, 
June  5. 1989,  make  the  following 
correction: 

On  page  24029,  in  the  first  column,  in 
the  table,  in  the  last  line.  "$-1.11"  should 
read  "$-.11". 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFRPwt70e 

Msrgsrs  of  Tsdsrsty-lnsursd  CndHt 
Unions:  Voluntary  Tsrminatton  or 
Convsrsion  of  Insursd  Ststus 

Correction 

In  proposed  rule  document  89-12216 
beginning  on  page  21966  in  the  issue  of 
Monday,  May  22, 1989,  make  the 
following  corrections: 

On  page  21960  in  the  third  column,  in 
the  last  paragraph,  in  the  fourth  line, 
"insurance"  was  misspelled  and  "not" 
should  read  "now". 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  129 

Security  Programs  for  Foreign  Air 
Carriers;  Security  Measures 
implemented  by  Government 
Auttiorities  at  Foreign  Airports; 
Implementation  Policy 

action:  Notice  of  implementation 
policy. 

summary:  This  notice  sets  forth  an 
implementation  policy  regarding  the 
final  rule  which  requires  foreign  air 
carriers  to  submit  and  to  use  a  security 
program  acceptable  to  the 
Administrator.  With  respect  to  that 
portion  of  a  proposed  security  program 
dealing  with  identified  airports  that  are 
a  last  point  of  departure  to  the  United 
States,  a  foreign  air  carrier  may  submit  a 
proposed  security  program  that  either 
specifies  the  procedures  implemented 
for  its  operations  to  the  United  States  at 
those  airports  or  refers  the  FAA  to  the 
appropriate  government  authorities  that 
implement  those  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Howie,  (202)287-3515. 
SUPPLEMENTARY  INFORMATION:  Part  129 

of  the  Federal  Aviation  Regulations 
governs  the  operation  of  foreign  air 
carriers  that  hold  a  permit  issued  by  the 
Department  of  Transportation  (DOT) 
under  Section  402  of  the  Federal 
Aviation  Act  or  that  hold  another 
appropriate  economic  or  exemption 
authority  issued  by  DOT.  On  March  13. 
1989,  the  FAA  issued  a  final  rule  (54  FR 
11118;  March  18, 1989)  amending  Section 
129.25  to  require  foreign  air  carriers  that 
land  or  take  off  in  the  United  States  to 
submit  a  written  security  program  to  the 
FAA  that  is  acceptable  to  the 
Administrator.  The  rule  applies  to 
foreign  air  carrier  operations  at  U.S. 
airports  and  at  foreign  airports  that  are 
a  last  point  of  departure  prior  to  landing 
in  the  United  States. 

Questions  have  been  raised  about  the 
implementation  of  the  rule.  Specifically, 
certain  foreign  governments  have 
expressed  concern  about  the  FAA 
seeking  security  programs  from  foreign 
air  carriers  which  would  include  the 


procedures  at  foreign  airports  where 
government  authorities,  not  carriers. 
( implement  security  measures.  These 
governments  believe  that  the  more 
appropriate  source  of  security  programs 
for  these  operations  is  the  responsible 
government  agency.  This  issue  was 
raised  during  international  civil  aviation 
security  talks  between  the  Secretary  qf 
Transportation  and  several  of  his 
European  counterparts  in  April  1989. 
The  same  concern  has  been  expressed 
by  several  governments  in  written 
communications  to  the  Department  of 
State  and  the  Department  of 
Transportation  delivered  after 
publication  of  the  final  rule. 

The  applicability  of  the  final  rule  to 
foreign  air  carrier  operations  at  foreign 
airports  that  are  a  last  point  of 
departure  to  the  United  States  is 
necessary  for  the  FAA  to  assure  that 
foreign  air  carrier  operations  into  U.S. 
territory  are  secure.  The  FAA  continues 
to  believe  that  the  final  rule  is  consistent 
with  its  statutory  responsibilities  and 
U.S.  international  obligations.  The  final 
rule  is  an  exercise  of  authority 
recognized  in  the  Convention  on 
International  Civil  Aviation  (Chicago 
Convention)  and  U.S.  air  transport 
agreements  and  is  not  intended  to 
undermine  the  sovereignty  of  other 
nations. 

The  FAA  has  determined  that  the 
expressed  concern  can  be 
accommodated  in  a  manner  consistent 
with  the  terms  and  intent  of  the  final 
rule.  A  foreign  carrier  must  submit  a 
security  program  to  the  FAA  that 
outlines  its  security  procedures  at  U.S. 
airports  and,  with  respect  to  its 
operations  to  the  United  States,  at 
foreign  airports  that  are  a  last  point  of 
departure  to  the  United  States. 
However,  for  operations  at  airports  that 
are  a  last  point  of  departure  to  the 
United  States  and  where  a  government 
authority  on  the  carrier's  behalf 
performs  certain  security  procedures,  a 
foreign  air  carrier  may  refer  the  FAA  to 
the  government  authority  that  performs 
those  security  procedures  in  its  initial 
submission  of  a  proposed  security 
program.  The  FAA  believes  that  referral 
to  a  government  authority,  thereby 
providing  a  mechanism  by  which  the 
FAA  can  obtain  the  necessary 
information,  is  sufficient  to  meet  the 
requirement  to  submit  a  proposed 


program  to  the  FAA  for  review.  The 
FAA  then  will  look  first  to  the  named 
government  authority  to  obtain  the 
necessary  information  on  which  to 
review  and  determine  acceptance  of  a 
foreign  air  carrier's  proposed  security 
•  program. 

The  FAA  will  act  promptly  to  request 
the  information  from  the  named 
government  authority  within  the  time 
period  provided  in  the  rule  for  FAA 
review  of  the  proposed  security  program 
since  receipt  of  this  information  is  a 
predicate  to  FAA's  acceptance  of  a 
foreign  air  carrier's  security  program. 
Upon  receipt  of  the  information,  which 
identifies  the  substantive  security 
requirements  applicable  to  operations 
from  that  airport,  the  FAA  will  consider 
the  procedures  to  be  part  of  the  carrier's 
proposed  security  program.  The  FAA 
then  will  review  the  carrier's  proposed 
security  program,  including  the 
integrated  material  received  from 
government  authorities,  to  determine  the 
acceptability  of  the  carrier's  security 
program.  If  the  carrier  chooses  to  refer 
the  FAA  to  a  government  authority  for 
information,  instead  of  including  those 
security  procedures  in  its  proposed 
program,  the  carrier  should  include  the 
following  information  in  its  proposed 
program:  (1)  The  name  and  location  of 
each  airport  where  a  government 
authority  implements  security 
procedures;  (2)  a  description  of  the 
aviation  security  functions  performed 
for  the  carrier  with  respect  to  its 
operations  to  the  United  States  by  the 
government  authority;  and  (3)  the  name 
and  address  of  the  government  authority 
as  well  as  the  name  of  an  individual 
from  whom  the  FAA  should  request  the 
information. 

The  FAA  expects  to  work  closely  with 
foreign  air  carriers  and  civil  aviation 
security  authorities  in  other  countries  to 
ensure  that  security  measures 
implemented  by  foreign  air  carriers  for 
operations  into,  from,  and  within  the 
United  States  are  adequate  to  meet  the 
threat  against  civil  aviation. 

Issued  in  Washington,  DC  on  June  9. 1989. 
Monte  R.  Belgar, 

Associate  Administrator  for  A  viation 

Standards. 

[FR  Doc  89-14172  Filed  B-9-e».  4:28  pitij 
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OFFICE  OF  IIANAQEMENT  AND 
BUOQET 

Second  Advance  Notice  of  Furttter 
PoNcy  Devetopnent  on  Dlieeinlnatlon 
of  Information 

June  8.  ISae.  * 

auMMAwy.  The  Office  of  Manasement 
and  Budget  (0MB)  solicits  further  public 
comment  in  the  development  of  policy 
concerning  the  dissemination  of 
information  by  executive  branch 
agencies.  This  notice  summarizes  public 
comments  received  to  OMB's  notice  of 
January  4, 1989.  regarding  proposed 
changes  to  0MB  Circular  No.  A-13a 
Management  of  Federal  Information 
Resources;  presents  OMB  reactions  to 
the  comments;  states  preliminary 
conclusions;  and  requests  further 
comment  For  the  reasons  indicated,  the 
notice  of  January  4. 1989,  is  withdrawn. 
date:  Comments  from  the  public  should 
be  submitted  no  later  than  August  14, 
1989. 

Aoonits:  Comments  should  be 
addressed  to:  J.  Timothy  Sprehe,  Office 
cf  Information  and  Regulatory  Affairs. 
Room  3235  New  Executive  Office 
Building.  Office  of  Management  and 
Budget,  Washington.  DC  20503. 
Telephone:  (202)  395-4814. 
SU^fUMOfTANY  mPORMATKM:  On 
January  4, 1989.  the  Office  of 
Management  and  Budget  (OMB) 
published  for  comment  a  notice 
(hereafter  referred  to  as  the  January 
1989  notice)  entiUed  Advance  Notice  of 
Further  Policy  Development  on 
Dissemination  of  Information  (54  PR 
214-220).  OMB  originally  set  Uie 
deadline  for  comments  on  the  January 
1989  notice  as  March  6, 1989.  In 
response  to  many  requests,  OMB 
announced  that  the  deadline  was 
extended  until  April  la  1989  (54  FR 
12038.  March  23. 1988). 

OMB  received  228  letters  of  comment 
on  the  January  1989  notice.  Five  percent 
of  the  letters  were  from  Members  of 
Congress;  nine  percent  from  Federal 
agencies;  10  percent  from  state  and  local 
government  agencies;  86  percent  from 
librarians;  and  10  percent  from  private 
individuals  or  other  nongovernmental 
organizations.  The  complete  set  of 
comments  is  available  for  inspection 
and  copying  in  the  docket  reading  room 
at  the  Office  of  Management  and 
Budget,  Room  3201  New  Executive 
Office  Building.  725 17Ui  Sti«et.  NW.. 
Washington,  DC  20503.  Persons  desiring 
access  to  the  comments  may  telephone 
(202)  395-8880  to  arrange  for  entiy  to  the 
building. 

This  second  advance  notice  presents 
OMB's  summary  of  comments  on  the 


January  1989  notice,  OMB's  reaction  to 
the  comments,  and  preliminary 
conclusions.  The  public  is  invited  to 
comment  further  on  the  contents  of  this 
second  advance  notice. 

Summary  of  Comments 

General  Comments 

A  majority  of  commentators 
expressed  views  concerning  the  overall 
contents  and  tone  of  OMB's  January 
1989  notice.  The  most  common  opinion 
was  that  the  January  1989  notice  and 
OMB  Circular  No.  A-130  were  heavily 
biased,  concentirating  so  much  on 

Erivate  sector  prerogatives  that  OMB 
ad  failed  to  elaborate  a  positive  role 
for  Federal  agencies  in  the 
dissemination  of  government 
information,  even  in  situations  where 
dissemination  of  such  Information  was 
basic  to  agencies'  missions.  The  most 
favorable  comments  on  this  general 
point  concluded  that  a  pubhc/private 
sector  sharing  of  responsibility  for 
information  dissemination  is  good  public 
policy  and  good  economics,  but  that  the 
notice  failed  to  capture  any  such 
positive  theme. 

Two  other  frequently  expressed 
general  comments  were:  that  OMB 
should  withdraw  the  January  1988 
notice,  lest  Federal  agencies  begin  to 
implement  the  notice  as  established 
policy;  and  that  OMB  should  proceed  no 
further  with  revisions  to  OMB  Circular 
No.  A-130  until  Congress  acted  on  the 
reauthorization  of  the  Paperwork 
Reduction  Act. 

Another  general  comment  was  that 
the  proposed  policy,  as  well  as  OMB 
Circular  No.  A-130,  is  silent  on  the  role 
of  the  States  in  information  resources 
management  policy.  With  respect  to 
information  dissemination  policy, 
commentators  noted  that  the  States  are 
both  partners  with  the  Federal 
Government  in  dissemination  and  a 
major  users  group  for  federally 
disseminated  information. 

OMB  Reaction:  OMB  did  not  intend 
that  eiUier  OMB  Circular  No.  A-130  or 
the  January  1989  notice  should  express 
bias  in  favor  of  private  sector 
prerogatives  in  a  manner  that  would 
denigrate  the  central  role  that  Federal 
agencies'  play  in  Federal  information 
dissemination.  Appendix  IV  of  Circular 
A-130  analyzed  generic  and  specific 
statutory  requirements  affecting 
agencies'  information  dissemination 
activities,  as  well  as  dissemination 
responsibilities  arising  from  proper 
performance  of  agency  functions  as 
determined  by  heads  of  agencies. 
Because  comments  indicate  that  OMB's 
basic  policy  on  these  matters  may  not 
have  been  well  communicated.  OMB 


plana  to  review  and  revise  the  pertinent 
portions  of  OMB  Circular  No.  A-130. 
namely  Section  7.  Basic  Considerations 
and  Assumptions.  Section  8(a). 
Information  Management  and 
conesponding  sections  of  Appendix  IV; 
and  also  to  reconsider  fully  the  content 
and  tone  of  the  January  1988  notice  (see 
below). 

As  to  die  comment  that  OMB  should 
withdraw  the  January  1989  notice,  the 
form  of  that  notice  was  neither  a  final 
policy  nor  a  proposed  policy,  but  an 
advance  notice  of  proposed  policy.  That 
is,  the  notice  was  two  steps  from  final 
policy,  and  therefore  did  not  constitute 
either  a  statement  of  policy  or  even 
necessarily  a  statement  of  intended 
policy.  Because  comments  indicated  that 
the  notice  gave  rise  to  substantial 
concern  and  some  confusion  among  the 
public.  OMB  herewith  withdraws  the 
advance  notice  published  January  4, 
1988. 

Other  comments  indicate  that  the 
objection  was  not  to  OMB's  formulating 
policy  on  electronic  dissemination. 
Commentators  desired  some  policy  on 
the  subject  especially  to  help  address 
the  increasingly  complex  issues  posed 
by  changing  technology,  but  in  the 
opinion  of  many,  not  policy  as  they 
understood  it.  "The  Paperwork  Reduction 
Act  directs  OMB  to  develop  and 
implement  uniform  and  consistent 
information  resources  management 
policies,  so  that  undertaking  further 
woric  on  information  dissemination 
poUcy  is  a  responsibility  under  OMB's 
statutory  mandate.  OMB  is  mindful  of 
congressional  and  public  interest  in  this 
subject  OMB  intends  to  continue  work 
on  developing  information 
dissemination  policy  consistent  with  its 
mandate. 

With  respect  to  the  role  of  the  States, 
OMB  agrees  that  the  January  1989  notice 
and  OMB  Circular  A-130  do  not 
adequately  treat  the  role  of  the  States. 
In  revising  the  Circular  and  the  notice, 
OMB  intends  to  work  with  State 
organizations  to  ensure  that  the  role  of 
the  States  is  appropriately  articulated. 

Comprehensiveness  and  Enforcement 

The  January  1989  notice  asked  two 
general  questions: 

— ^Are  the  policy  and  accompanying 
analysis  sufficientiy 
comprehensive?  Are  there  other 
major  topics  pertaining  to 
information  dissemination  that 
should  be  treated? 

— Is  the  procedural  guidance  provided 
sufficient  to  ensure  enforcement  of 
the  policies?  More  broadly,  how 
should  OMB  ensure  enforcement  of 
the  policies? 


Regarding  the  first  question,  some 
commentators  answered  in  the 
afBrmative,  stating  that  the  notice  was 
thoughtful  and  coherent  Some  stated 
that  the  analysis  was  generally  sound 
but  that  the  notice  had  a  negative  tone. 
Many  others  complained  that  the  notice 
did  littie  to  illuminate  how  terms  such  as 
"value-added,"  "unfair  competition." 
and  "adequate  notice"  should  be 
defined  and  used. 

As  to  other  major  topics,  many 
commentators  pointed  to  the  omission  of 
any  treatment  of  the  Federal  depository 
library  program.  Some  commentators 
wanted  a  fuller  discussion  of  how 
differences  in  information  format  or 
media  affected  various  policy 
statements.  Others  wished  for  renewed 
discussion  of  the  concepts  of 
information  access  and  information 
dissemination. 

Regarding  the  question  on  procedural 
guidance,  most  who  answered  said  that 
the  notice  did  not  provide  sufficient 
guidance.  They  believed  that  the  notice 
was  no  better  than  Circular  No.  A-130 
with  respect  to  enforcement  and  that 
both  documents  may  be  generally 
imenforceable. 

Of  the  few  who  offered  specific 
comments  on  procedural  guidance  for 
enforcement  their  views  fell  into  two 
groups.  One  group  of  commentators 
beUeved  that  OMB  should  take  an 
affirmative  role  in  approving  or 
disapproving  agency  information 
dissemination  products  and  evaluating 
private  sector  products,  and  that  OMB 
should  approve  or  disapprove  agency 
dissemination  plans  or  at  least  arbitrate 
disputes  over  such  plaits. 

llie  other  group  of  commentators 
believed  that  while  it  should  not 
mlcromanage.  OMB  should  act  to 
strengthen  agency  efforts  at 
enforcement  Their  suggestions  included 
requiring  public  appeal  mechanisms,  or 
even  making  the  policy  into  a  regulation 
so  that  the  pubUc  might  seek  relief 
through  judicial  or  administrative 
proceedings. 

OMB  Reaction:  OMB  agrees  that 
additional  topics  must  be  considered,  as 
this  notice  elsewhere  indicates.  As  to 
enforcement  OMB  disagrees  with  the 
view  that  OMB  should  take  a  more 
active  role  of  reviewing  and  approving 
or  disapproving  agencies'  information 
dissemination  programs.  As  Circular  No. 
A-130  establishes  in  Section  9a  (1).  the 
Ipcus  of  responsibility  for  actual 
management  of  Federal  Information 
resources  is  the  head  of  each  agency.  In 
revising  information  dissemination 
policy,  OMB  plans  to  strengthen  the 
policy  framework  of  agency 
enforcement  responsibilities. 
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Incorporation  of  OMB  Circular  No.  A-3 

The  January  1988  notice  proposed  first 
to  incorporate  OMB  Circular  No.  A-3. 
Government  PubUcations,  into  OMB 
Circular  No.  A-130.  The  notice 
introduced  certain  changes  to 
definitions  in  Circular  No.  A-3.  and 
specified  some  functions  that  agency 
publications  control  systems  are  to 
perform,  but  proposed  to  leave  the 
remainder  of  the  contents  of  Circular 
No.  A-3  unchanged. 

The  most  common  view  expressed 
concerning  the  treatment  of  Circular  No. 
A-3  was  objection  to  the  proposed 
elimination  of  the  exclusion  of  statistical 
periodicals  from  the  reporting 
requirements  of  the  Circular. 
Commentators  argued  that  the  very 
rationale  for  reporting  is  management 
control  by  persons  outside  the  statistical 
agencies,  and  therefore  the  change 
woidd  open  Federal  statistics  to  real  or 
apparent  tampering,  both  of  which  must 
be  guarded  against 

As  to  the  desirability  of  incorporating 
Circular  No.  A-3  into  Circular  No.  A- 
130,  most  comments  dealt  with  the 
effects  of  incorporation  rather  than 
arguing  for  or  against  it  Two  Federal 
agencies  objected  to  incorporation, 
arguing  that  the  separate  identity  and 
visibility  of  Circular  No.  A-3  »re 
important  to  effective  pubUcations 
management  within  the  agencies. 

In  different  ways,  a  number  of 
commentators  noted  that  incorporating 
Cirailar  No.  A-3  with  only  minor 
changes  in  definitions,  inclusions, 
exclusions,  and  process  would  ictroduce 
new  terms  and  poUcy  formulations  that 
appear  different  from  and  inconsistent 
with  those  found  in  Circular  No.  A-130; 
and  that  as  a  consequence  it  was  not 
possible  to  join  the  two  Circulars 
without  substantial  revision  and 
harmonization  of  the  two. 

Several  commentators  pointed  out 
tiiat  44  U.S.C.  1108,  Uie  legal  basU  of 
Circtdar  No.  A-3,  refers  only  to 
periodicals,  and  stated  that  OMB  was 
extending  its  jurisdiction  to  other 
information  products,  especially 
electronic  ones,  without  a  statutory 
foundation. 

Other  commentators,  particulariy 
Federal  agencies,  focused  on  the 
contents  of  Circular  No.  A-3,  pointing 
out  that  under  the  Paperwork  Reduction 
Act  OMB  exercises  detailed  control  over 
information  collections  and  that  similar 
control  over  information  dissemination, 
as  provided  in  Circular  No.  A-3,  was 
excessive  and  unnecessary. 

Commentators  also  objected  to  the 
inclusion  of  internal  agency  newsletters 
under  the  definition  of  periodical,  since 


such  publications  are  not  intended  for 

public  distribution. 
Commentators  questioned  why  OMB 

did  not  include,  under  the  definition  of 

information  dissemination  products, 

audiovisual  activities,  which  are 

covered  by  OMB  Circular  No.  A-114. 

With  reference  to  this  term,  some 

commentators  questioned  OMB's 

statutory  authority  for  extending  the 

definition  to  cover  electronic 

information  products. 
OMB  Reaction:  Following  are  OMB 

reactions  to  comments  on  incorporation 

of  OMB  Circular  No.  A-3. 

— OMB  agrees  that  Federal  statistical 
pubUcations  must  be  protected  from 
both  actual  and  apparent  tampering, 
and  that  therefore  the  exclusion  of 
statistical  publications  from 
management  control  reporting 
should  not  be  dropped  but  should 
be  continued;  that  is,  the  policy  in 
existing  Circular  No.  A-3  should  be 
retained. 

— OMB  beUeves  Circular  No.  A-3,  or 
any  revision  thereto,  should  be 
incorporated  into  Circular  No.  A- 
130.  The  reason  is  that  a  basic 
purpose  of  the  Paperwork  Reduction 
Act  is  to  coordinate,  integrate,  and 
make  imiform  Federal  information 
policies  and  practices.  (44  U.S.C. 
3501)  OMB  views  the  joining  of  the 
two  Circulars  as  a  step  toward 
coordination  and  integration  of 
Federal  information  policy,  and 
believes  that  the  Paperwork 
Reduction  Act  and  other  authorities 
cited  in  Section  3  of  Circular  No.  A- 
130  are  adequate  legal  foundation 
for  extending  coverage  to  include 
information  products  other  than 
periodicals. 

—OMB  agrees  tiiat  44  U.S.C  1108  refers 
only  to  periodicals  and  is  not  a 
statutory  basis  for  requiring 
reporting  on  electronic  information 
products.  However,  the  Paperwork 
Reduction  Act  and  other  authorities 
cited  in  Section  3  of  Circular  No.  A- 
130  are  an  adequate  basis  for 
requiring  such  reporting. 
— OMB  believes  that  Circular  No.  A-3 
should  be  incorporated  into  Circular 
No.  A-130  only  after  substantial 
revision  to  Circular  No.  A-3. 
— OMB  agrees  that  audiovisual 
activities  may  logically  belong 
under  the  definition  of  "information 
dissemination  product"  a  logic  that 
would  also  dictate  the  joining  of 
OMB  Circular  Nos.  A-114  and  A- 
130.  However,  because  agencies 
experienced  administrative 
diffiLulties  in  extending  reporting 
coverage  to  include  electronic 
information  products,  OMB  is 
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inclined  to  defer  until  •  later  date- 
the  consideration  of  including 
audioviaual  activitiea  within  the 
meaning  ol  information 
disaemination  product  and  )oiniiig 
the  two  Qrculara. 
—0MB  believes  any  revision  to  the 
contents  of  Qrcular  No.  A-3  should 
reduce  the  exercise  of  OMB  control 
over  the  details  of  agency 
information  disaemination 
programs. 
—OMB  agrees  that  internal  newsletters 
should  not  be  included  within  the 
definition  of  the  term  periodical 
After  further  consideration.  OMB 
proposes  to  take  the  following  actions 
with  respect  to  Circular  No.  A-3,  actions 
which  effectively  incorporate 
suggestions  made  by  commentators. 

—Agencies  will  be  required  to  maintain 
current  comprehensive  inventories 
of  information  dissemination 
products.  However,  thc^  inventories 
will  not  be  submitted  to  OMB  and 
will  not  be  individually  examined 
on  a  routine  basis  by  OMB.  OMB 
plans  to  require  that  agencies 
annual^  submit  their  inventories  to 
a  single  point,  possibly  the  National 
Technical  Information  Service,  for 
compilation  and  publication  as  a 
government-wide  index  for  locating 
government  information.  OMB 
intends  to  establish  an  appropriate 
interagency  group  to  determine  the 
content  of  the  inventory. 

— OMB  intends  to  reduce  annual 
reporting  to  OMB  to  a  single  table 
of  obligations  data  for  agency 
information  dissemination  products 
(the  equivalent  of  Exhibit  2  in  OMB 
Bulletin  No.  88-10.  issued  April  22, 
1988}  that  would  satisfy  the 
requirements  of  44  U.S.C  110& 
When  submitting  the  table,  agency 
heads  will  be  requited  to  certify 
that: 

(a)  The  agency's  information 
dissemination  products  are 
necessary  for  the  proper 
performance  of  agency  functions  (to 
satisfy  44  U.S.C  1108):  and 

(b)  The  agency  has  in  place  an 
effective  management  system  for 
information  dissemination  products, 
including  a  current  inventory. 

—For  FY  1989,  OMB  plans  to  issue  a 
bulletin  within  the  next  80  days 
detailing  propoaed  changes  to  OMB 
Circular  No.  A-3  and  requesting  the 
single  table  and  certifications.  OMB 
intends  to  write  to  agencies  in 
response  to  the  FY  1080  bulletin, 
indicating  whether  their  responses 
are  in  conformify  with  44  U.S.C 
1108.  For  subsequent  years,  OMB 


plans  to  incorporate  reporting  into 
the  annual  budget  process. 

Adequate  Notice 

The  January  1969  notice  proposed 
requiring  agencies:  (1)  To  make 
determinations  as  to  which  of  their 
information  dissemination  products  are 
significant  and  what  would  constitute 
adequate  notice  for  initiating  or 
terminating  such  products;  and  (2)  to 
establish  procedures  for  providing 
adequate  notice.  The  analysis  of  policy 
prodded  examples  of  sigrdficant 
products  and  forms  of  notice. 

Relatively  fewer  comments  were 
received  on  this  section  of  the  notice 
than  on  others,  and  many  of  those  were 
{torn  Federal  agencies.  In  general 
whether  in  support  of  or  critical  of  the 
adequate  notice  concept  commentators 
suggested  that  OMB  give  more  specific 
guidance  both  on  de&iitions  and 
process.  Some  commentators  addressed 
themselves  to  issues  of  timeliness, 
suggesting  precise  timeframes  for 
agency  notices  or  requesting  more 
specific  guidance  on  timeframes  for 
different  kinds  of  products.  Some 
pointed  out  that  advance  notice  was 
often  precluded  by  the  fact  that 
decisions  to  terminate  information 
dissemination  products  arose  direcdy 
firom  the  annual  budget  process  and  that 
budget  decisions  may  not  be  published 
in  advance.  A  number  challenged 
OMB's  characterization  of  significant 
and  nonsignificant  products.  Some 
pointed  out,  for  example,  that  in  a 
decision  to  terminate  a  product  because 
of  low  public  interest,  as  evidenced  by 
diminished  demand,  agencies  should 
also  take  into  account  the  product's 
usage  by  the  depository  libraries. 

OMB  Reaction:  OMB's  intent  in  the 
January  ISuS  notice  was  to  reinforce  the 
concept  of  adequate  notice  by  providing 
lengthy  examples  concerning  adequate 
notice,  but  then  to  propose  that  agencies 
develop  their  own  procedures  in  accord 
with  their  own  circumstances. 

OMB  does  not  believe  it  should  fix 
timeliness  and  other  procedural  issues 
more  precisely,  believing  that  these  are 
matters  better  left  to  the  agencies 
because  the  agencies  are  in  the  best 
position  to  take  into  account  agency 
missions  and  the  nature  of  the 
information  dissemination  products  in 
question.  OMB  expects  to  require  that 
agencies  establish  procedures  consistent 
with  general  guidelines,  but  will  leave 
detailed  procedural  specifications  to  the 
agencies. 

OMB  agrees  that  in  formulating 
procedures  for  adequate  notice, 
agencies  should  take  into  account  the 
fullest  available  information,  such  as 
depository  library  usage  of  information 


dissemination  products.  OMB 
recognizes  that  budget  decisions  may 
affect  an  agency's  abilify  to  provide 
adequate  notice,  and  considers  this  a 
spedal  omdition  that  agencies  may 
wish  to  list  as  an  exception  to  their 
procedures. 

Electronic  Dissemination 

The  January  1989  notice  proposed  that 
agencies  should  examine  their 
information  dissemination  products  to 
determine  whether  conditions  favor 
electronic  dissemination,  and  suggested 
what  some  of  the  conditions  might  be. 
The  notice  also  stated  that  agencies 
should  avoid  disseminating  products 
that  place  the  Government  in  unfair 
competition  with  the  private  sector,  and 
that  agencies  should  give  preference  to 
basic  products  and  avoid  disseminating 
value-added  electronic  information 
products. 

This  section  of  the  notice  generated 
the  most  comment  A  majority  of  the 
commentators  took  this  section  as  an 
assault  on  public  policy  principles 
concerning  the  free  flow  of  information. 
First  commentators  questioned  whether 
the  notice  took  into  account  the 
legitimate  role  of  government  agencies 
in  the  dissemination  of  government 
information  and  the  rights  of  citizens  to 
adequate  and  preferably  convenient 
access  to  that  information.  According  to 
some  commentators,  the  policy  as 
proposed,  by  impeding  agency 
information  dissemination  activities, 
would  constitute  an  obstacle  to  agencies 
in  carrying  out  their  dissemination 
mandates. 

Second,  commentators  questioned  the 
statutory  basis  for  a  proposed  policy 
which  they  believed  favored  the 
privatization  of  government  information 
dissemination  products.  Some  voiced 
the  belief  that  the  proposed  policy  was 
in  conflict  with  those  portions  of  Title  44 
governing  Federal  printing.  They 
questioned  a  distinction  between 
electronic  information  products  and 
other  government  information  products, 
many  asserting  that  the  chapters  of  lltie 
44  dealing  wdth  printing  extend  to 
electronic  products  and  that  OMB  is 
wrong  to  suggest  otherwise.  (To  the 
extent  this  last  comment  is  a  reference 
to  the  section  of  the  January  1989  notice 
concerning  user  fees,  see  the  section  on 
user  fees  below.) 

Third,  commentators  voiced  thefr 
concerns  about  too  great  a  reliance  on 
the  private  sector  for  the  dissemination 
of  government  information,  particiilarly 
in  electronic  form.  They  noted  the 
uncertainty  of  corporate  continuify  and 
the  lack  of  accountabilify  and  obligation 
to  perform  as  compared  with  Federal 
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agencies.  They  pointed  to  the  risk  that  if 
given  too  strong  a  role,  private  firms 
might  exercise  control  over  the  content 
of  public  domain  information,  releasing 
only  that  information  that  would  turn  a 
profit  They  obiected  to  the  possibility 
that  private  firms  could  exact  high 
prices  and  high  profits  bom  the  sale  of 
information  created  with  public  funds. 
Commentators  beUeved  that  the 
proposed  policy  could  amount  to  a 
public  subsidy  for  commercial  interests 
and  could  efiectively  create  price 
barriers  to  government  infonnation. 

Fourth,  conomentators  focused  on  the 
matter  of  unfair  competition,  with  some 
alleging  that  the  proposed  policy  should 
foster  cooperation  between  the  public 
and  private  sectors  rather  than 
competition,  and  others  holding  the  view 
that  competition  between  the  two 
sectors  was  basically  healthy. 

Fifth,  some  commentators  focused  on 
the  special  case  of  Federal  statistical 
agencies,  arguing  that  these  agencies 
reason  for  existence  is  to  disseminate 
general  purpose  statistics  and  that  tiie 
proposed  policies  fail  to  take  accotmt  of, 
and  could  inhibit  their  special  missions. 

Sixth,  a  paragraph  in  the  analysis 
section  of  the  notice  presented  an 
example  dealing  with  CD-^OM 
(Compact  Disk — Read  Only  Memory). 
This  paragraph  occasioned  the  most 
comment  of  any  feature  of  the  notice. 
Commentators  took  exception  to  the 
idea  that  an  agency  might  disseminate  a 
CD-ROM  without  any  added  value;  that 
is,  without  tailoring  it  to  specific  user 
needs.  They  argued  that  such  an  action 
would  be  inconsistent  with  the  purpose 
of  information  dissemination:  some 
value  must  t>e  added  to  any  information 
to  enable  it  to  be  used.  Commentators 
also  objected  strenuously  to  the 
suggestion  that  software  development  is 
an  inappropriate  activity  for  agencies. 

Seventh,  some  commentators  on  the 
other  hand  pointed  to  examples  where 
they  beheved  agencies  were 
disseminating  valueadded  products  in 
competition  with  the  private  sector. 
They  expressed  the  fear  that  such 
agency  actions  would  drive  away 
private  sector  investment  from,  and 
ultimately  stifle,  emergent  technologies. 

Eighth,  comments  discussed  the 
responsibility  of  the  Federal 
Government  to  guarantee  equitable 
access  to  government  information  and 
alleged  that  overdependence  on  the 
private  sector  would  lead  to  higher 
prices  for  users  which,  in  turn,  would 
undermine  equitable  access  and  lead  to 
formation  of  an  information  eUte 
composed  of  those  who  can  afford  the 
higher  prices.  Several  commentators 
raised  the  example  of  a  particular 
agency's  automated  system.  They 


stressed  the  positive  effects  on  national 
competitiveness  that  the  high  qualify, 
readily  accessible  information  from  the 
system  would  provide.  They  also 
expressed  fears  that  OMB  policy  would 
prohibit  the  agency  from  allowing  public 
access  to  the  system  except  through 
private  vendors  that  might  offer  only  the 
profitable  portions  of  the  system's 
database  at  high  cost  to  the  public. 

Ninth,  commentators  alleged  that  in 
the  January  1089  notice  OMB  was 
proposing  to  differentiate  policy  for 
electronic  information  from  policy  for 
printed  information.  They  maintained 
that  the  format  or  media  of  information 
should  not  dictate  policy,  but  that  one 
information  policy  should  apply  to  all 
formats  or  media. 

Last  many  commentators  criticized 
the  proposed  policy  on  electronic 
dissemination  because  there  was  no 
discussion  of  the  Federal  depository 
library  program.  Some  also  mentioned 
that  the  National  Technical  Information 
Service  should  be  discussed.  In  their 
view,  any  electronic  dissemination 
policy  must  include  tiiese  two 
institutional  vehicles  for  making 
government  information  available  to  the 
public 

OMB  Reaction:  First  OMB  wishes  to 
make  dear  that  its  fundamental 
philosophy  is  that  government 
information  is  a  pubUc  asset  that  is, 
with  the  exception  of  national  security 
matters  and  such  other  areas  as  may  be 
prescribed  by  law,  it  is  the  obligation  of 
government  to  make  such  infonnation 
readily  available  to  the  pubUc  on  equal 
terms  to  all  citizens:  that  to  die  extent 
the  flow  of  information  from  the 
government  to  the  public  can  be 
enhanced  by  the  participation  of  the 
private  sector,  such  participation  should 
be  encouraged;  and  that  participation  by 
the  private  sector  supplements  but  does 
not  replace  the  obligations  of 
government  These  principles  apply 
whatever  the  form,  printed,  electronic 
or  other  in  which  the  information  has 
been  collected  or  stored.  OMB  did  not 
intend  that  either  OMB  Circular  No.  A- 
130  or  the  January  1969  notice  should 
have  the  effect  of  dissuading  agencies 
&t>m  carrying  out  activities  they  beUeve 
are  necessary  for  the  proper  - 
performance  of  agency  functions.  OMB 
will  re-examine  OMB  Circular  No.  A- 
130  and  the  January  1989  notice  to 
ensure  that  these  points  are  adequately 
addressed. 

Second,  as  regards  the  statutory  basis, 
OMB's  information  resources 
management  policy  is  based  on  the 
Paperworic  Reduction  Act  and  on  other 
statutory  authorities,  as  cited  in  Section 
3  of  OMB  Circular  No.  A-13a  An  OMB 
Circular  is  unlike  a  regulation 


promulgated  pursuant  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act.  A 
Circular  does  not  confer  rights  or  impose 
obligations  on  private  individuals  or 
organizations.  Rather,  an  OMB  Circular 
imposes  binding  Administration 
guidance  on  executive  branch  agencies 
as  to  how  policies  and  statutes  are  to  be 
implemented. 

Third,  as  regards  reliance  on  the 
private  sector  to  disseminate 
government  information.  OMB  did  not 
intend,  either  in  Circular  No.  A-130  or  in 
the  January  1989  notice,  that  Federal 
agencies  or  the  pubUc  should  be  made  to 
rely  primarily  on  the  private  sector  for 
the  dissemination  of  government 
informatioiL 

Fourth,  as  regards  imfair  competition 
between  the  public  and  private  sectors, 
OMB  believes  that  discussions 
siuTounding  Circular  No.  A-130  and  the 
January  1989  notice  have  polarized 
debate  in  ways  that  may  obscure  and 
impede  important  areas  of  cooperation 
between  the  public  and  private  sectors. 
In  revising  the  Circular  and  the  notice, 
OMB  will  attempt  to  frame  the  policy  in 
language  that  avoids  polarization  and 
fosters  cooperatioiL 

Fifth.  OMB  recognizes,  as  for  example 
at  5  CFR  1320.7(o)  and  elsewhere,  that 
Federal  statistical  agencies  are  special 
cases  in  some  respects.  OMB's  intent  is 
to  formulate  information  policy  that  will 
apply  to  all  executive  branch  agencies 
while  taking  into  account  the  special 
circumstances  of  statistical  agencies. 

Sixth,  as  regards  the  CEMiOM 
example  in  the  analysis  section  of  the 
January  1980  notice,  OMB  agrees  that 
the  example  was  pooriy  drawn.  OMB 
agrees  that  government  informatimi 
dissemination  products  should  be 
tailored  to  users'  needs,  and  that 
software  development  is  often  a 
legitimate  Federal  activity. 

Seventii,  OMB  beUeves  that  all  other 
things  being  considered,  agencies  ought 
to  act  in  a  manner  that  will  encourage 
rather  than  inhibit  private  sector 
investment  in  emergent  technologies. 

Bi^th,  OMB  agrees  with  the  view  that 
the  Government  has  a  responsibility  to 
guarantee  equitable  access  to 
government  information.  As  to  the 
concern  that  overdependence  on  the 
private  sector  could  result  in  higher 
prices  for  users,  OMB  notes  the 
requirement  in  Circular  No.  A-130  that 
agencies  shall  disseminate  information 
products  "in  a  manner  that  ensures  that 
members  of  the  pubtic  whom  the  agency 
has  an  obligation  to  reach  have  a 
reasonable  ability  to  acquire  the 
information."  (Section  8a  (ll)(b))  The 
discussion  of  this  policy  highlights  the 
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need  to  avoid  unreasonably  high  prices 
for  information  products. 

Ninth,  as  noted.  OMB  agrees  that  a 
•ingle  information  policy  should  apply 
to  government  Infonnation  regardless  of 
format  or  media. 

Last,  with  respect  to  the  Federal 
depository  libraries  and  the  National 
Technical  Information  Services  (NTIS). 
OMB  agrees  that  these  are  institutional 
vehicles  whose  availability  should  be 
considoed  by  all  government 
information  dissemination  proorams.  In 
redrafting  the  policy,  OMB  will  discuss 
the  depository  libraries  and  NTIS.  In 
prescribing  the  functions  of  agencies' 
informati(Hi  dissemination  management 
systems.  OMB  would  consider  requiring 
that  agencies  ensure  that  the 
appn^riate  information  products  are 
made  available  to  the  depository 
libraries. 

OMB  notes  that  the  depository  library 
program  is  the  administrative 
responsibility  of  the  Government 
Printing  OfBce.  and  ti>eref(Mre  does  not 
intend  to  propose  policy  for  the 
depository  Ulnvry  program  as  such.  In 
revising  OMB  Circular  No.  A-130  and 
the  ]anuaiy  notice.  OMB  does  intend  to 
addresr  the  question  of  executive 
branch  agencies'  supplying  government 
publications  to  the  depository  library 
program. 

User  Charges 

The  lanuary  1969  notice  suggested  a 
change  in  user  charges  policy  as 
compared  with  tiie  existing  policy  found 
in  OMB  areolar  No.  A-25,  User 
(3iarges.  The  change  consisted  of 
treat^  government  information 
products  as  fundamentally  different 
from  other  goods  and  services.  OMB 
propoeed  a  ceiUng  on  charges  for 
information  {voducts,  ass«rting  that 
with  relatively  rare  excepticm,  user 
charges  for  government  information 
products  should  never  be  set  higher  than 
a  level  sufBdent  to  recover  the  costs  of 
disaeminating.  not  collecting  the 
information.  "The  proposed  policy, 
thnefore.  would  generally  preclude  user 
charges  that  might  attempt  to  recover 
costs  <rf  collecting  and  processing  the 
infonnation.  and  would  prechide  using 
other  standards  such  as  the  market 
value  of  the  infonnation. 

For  many  commentators,  it  appeared 
that  die  term  user  charges  and  any 
discussion  thereof  connoted  higher 
prices  to  the  public  Some  commentators 
objected  to  the  discussion  in  the  notice's 
analysis  section  of  "toU  cost  of 
dissemination."  and  asserted  that 
api^cation  of  full  cost  of  dissemination 
will  raise  the  prices  paid  by  end  users  in 
the  public  Other  commentators  raised 
the  obfection  that  user  charges  are  a 


form  of  double  taxation.  The  taxpayer, 
having  paid  via  taxes  for  the 
government  to  create  or  collect  the 
infonnation.  is  said  to  be  paying  a 
second  time  when  assessed  a  user 
charge.  A  tiiird  set  of  comments  stated 
that  decisions  <m  wdietiier  to  charge  and 
how  much  to  diarge  should  be  based  on 
the  nature  of  the  information, 
drcumstanoes  surrounding  the 
particular  information  proiduct  and  the 
agent^s  dissemination  mission. 

In  the  analysis  of  user  charges,  the 
notice  had  stated  tiiat  decisions  on 
pricing  and  sale  of  printed  government 
documents  were  reserved  to  the 
Superintendent  of  Documents,  and  that 
therefore  the  executive  branch  agencies 
had  discretion  only  in  the  setting  of  user 
charges  for  electronic  information 
products.  Some  commentators  took 
direct  issue  with  this  statement,  alleging 
that  the  statement  was  incorrect  as  a 
matter  of  law.  Other  commentators  took 
this  statement  to  mean  that  OMB  was 
asserting  electronic  Information 
products  were  not  subject  to  Chapter  19 
of  Title  44,  U.S.Code,  concerning  the 
deposittny  libraries.  Still  others  oelieved 
that  this  statement  signaled  a 
bifurcation  in  information  policy  with 
one  policy  applying  to  printed 
information  products  and  another  policy 
applying  to  electronic  products; 
commentator*  opposed  any  such  split 

OMB  Reaction:  The  intent  of  the  user 
charges  secti<m  of  die  notice  was  to 
propose  an  across-the-board  ceiling  on 
user  charges  for  government  information 
products,  except  in  certain  carefully 
defined  cases.  Far  from  raising  prices, 
OMB  intended  to  reassure  die  public 
ttiat  prices  would  not  be  raised  above 
the  costs  of  dissemination.  In  effect 
agencies  would  be  precluded  from  using 
information  products  as  a  profit  center 
at  budgeting  mechanism.  The  public  has 
generaUy  not  objected  to  paying  a  sales 
price  for  GPO  publications;  the  user 
charge  OMB  contemplates  for  other 
government  information  products  is 
conqwrable.  Charging  for  reproduction 
and  distribution  of  electronic 
information  products,  the  usual  basis  for 
user  charges  for  diese  products,  is 
consistent  with  a  cost-of-dissemination 
policy. 

As  to  double  taxation,  OMB  notes  that 
user  charges  policy  has  a  basis  in 
statute  (31  U.S.C  9701),  and  die 
Congress  has  not  viewed  user  charges 
as  double  taxation  because  they  are 
applied  when  the  recipient  receives 
special  benefits.  With  regard  to  basing 
user  charges  on  the  nature  of  die 
information,  the  product  circumstances, 
and  the  agency's  mission.  OMB  believes 
that  this  viewpoint  is  accommodated  in 
the  policy  of  balancing  user  charges 


against  the  need  to  ensure  that  producta 
reach  the  public  for  whom  they  are 
intended. 

OMB  notes  also  that  OMB  Circular 
No.  A-25,  User  Charges,  makes  explicit 
provision  for  the  waiver  of  user  charges 
when  the  cost  of  collecting  the  fees 
would  be  an  unduly  large  part  of 
receipts.  The  January  notice  indicated 
that  agencies  should  balance  the 
requirement  for  user  charges  against  the 
need  to  ensure  that  information  products 
reach  certain  members  of  the  public, 
and  that  this  could  be  a  basis  for 
reducing  or  eliminating  the  charges. 

With  respect  to  Chapter  17  of  llde  44. 
U.S.  Code.  OMB  asserted  only  that  the 
Superintendent  of  Documents  prices  and 
sells  printed  government  documents  and 
that  executive  branch  agencies  may  set 
prices  for  electronic  information 
products.  Executive  brandi  agencies 
nave  priced  and  sold  electronic 
information  products  for  several 
decades  without  legal  or  policy 
challenge. 

OMB  made  no  statement  and  drew  no 
firm  conclusions  as  to  whether  or  not 
Chapter  19  of  Utie  44.  dealing  wiUi  Uie 
depository  libraries,  applies  to 
electronic  information  products.  The 
definition  of  "government  publication" 
in  44  U.S.C  1901  is:  "informational 
matter  which  is  published  as  an 

individual  document OMB  does 

not  understand  that  this  definition  on  its 
face  includes  electronic  data  files, 
software,  (mline  information  services,  or 
die  like.  Section  1711  of  Titie  44.  for 
example,  requires  the  Superintendent  of 
DocuBMnts  "to  prepare  a  catalog  of 
Government  pid>lications  which  shall 
show  the  documents  printed  during  the 
preceding  month  *  *  ***  (emphasis 
added),  lliis  statutory  language  supports 
OMB's  exclusion  of  non^rinted 
electronic  information  from  the 
definition  of  government  publication. 
Therefore.  OMB  believes  it  is  not  dear 
that  agencies  at  present  have  a  legal 
obligation  to  make  electronic 
information  products  available  to 
depository  libraries.  Nevertheless,  OMB 
believes  that  as  a  matter  of  policy, 
many  such  products  should  be  made 
available  to  the  depository  libraries  in 
the  same  manner  as  printed  materials, 
and  intends  to  redraft  the  proposed 
policy  to  reflect  this  view. 

InniMnHat*  Actinn  Mnd  PfaHminaiy 

CoDchisioos  About  die  Next  Steps 

OMB  will  proceed  with  the 
development  of  a  new  draft  policy 
statement  that  will  reformulate  both 
information  collection  and  information 
dissemination  policy,  including  the 
pertinent  sections  of  OMB  Circular  No. 
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A-130.  the  January  1989  notice,  and  the 
notice  of  August  7, 1987,  concerning 
electronic  collection  of  information. 
OMB  in  due  course  will  publish  the  new 
draft  policy  statement  for  comment 

The  foregoing  summary  of  comments 
leads  OMB  to  certain  preliminary 
conclusions  about  the  proper  role  for 
executive  branch  agencies  in 
government  information  dissemination, 
and  the  boundaries  between  Federal 
and  nonfederal  roles.  OMB  proposes 
that  these  conclusions  form  the  basis  for 
OMB's  revision  of  information 
dissemination  policy  in  OMB  Circular 
No.  A-130. 

1.  The  nation  benefits  from  the  fact 
that  government  information  is 
disseminated  by  Federal  agencies  and 
also  by  many  nonfederal  parties, 
including  State  and  local  government 
agencies,  educational  and  other 
nonprofit  institutions,  and  for-profit 
organizations. 

2.  Over  and  above  their 
responsibilities  to  provide  access  to 
infonnation  under  the  Freedom  of 
Information  Act  the  Privacy  Act  and 
the  Government  in  the  Sunshine  Act 
Federal  agencies  have  a  general 
responsibility  to  disseminate 
information: 

— ^As  appropriate  to  the  pursuit  of  their 
mission  and  program  objectives:  and 

— In  the  interest  of  assuring  that  the 
public  is  appropriately  informed. 
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3.  Agencies  must  discharge  their 
information  dissemination 
responsibUities  in  a  manner  that: 

— ^Assures  the  public  reasonable  and 
equitable  access  to  government 
information;  and 

— Is  efficient  and  economical 

4.  Agencies  should  discharge  their 
information  dissemination 
responsibilities  by  taking  full  advantage 
of  all  dissemination  channels,  foremost 
among  which  are  the  Federal  depository 
libraries,  but  also  including  other 
Federal  agencies.  State  and  local 
government  agencies,  educational  and 
other  nonprofit  institutions,  and  for- 
profit  organizations. 

5.  With  respect  to  the  roles  of  Federal 
and  nonfederal  entities,  agency 
dissemination  responsibilities  can  be 
analyzed  as  a  set  of  decisions: 

— ^Whether  to  disseminate  a  particular 
government  information  product  or 
service:  a  decision  made  by  the 
Federal  agency  involved; 

— What  to  disseminate,  i.e.,  the  content 
of  a  government  information  product 
or  service:  a  decision  made  by  the 
Feder^il  agency; 

— ^When  to  disseminate,  i.e.,  the  timing 
and  frequency  of  a  product  or  service: 
a  decision  made  by  the  Federal 
agency; 

— How  to  disseminate,  i.e.,  the  strategy 
for  getting  a  product  or  service  to 
users,  including  format  or  medium:  a 
decision  made  by  the  Federal  agency, 


— ^What  price  to  charge  for  the  product 
or  service:  a  decision  made  by  the 
Federal  agency; 

— Who  carries  out  the  primary  or  official 
dissemination  activities,  after  the 
preceding  questions  are  answered:  a 
decision  made  by  the  Federal  agency, 
which  may  result  in  activities  by  the 
Federal  agency  or  by  nonfederal 
parties; 

— Who  carries  out  secondary 
dissemination,  once  primary  or 
official  dissemination  has  been 
accomplished:  a  decision  made  by  any 
interested  part>',  Federal  or 
nonfederal. 

OMB  requests  public  comment  on  the 
foregoing,  particuJarly  with  respect  to 
OMB's  reaction  to  comments  and 
preliminary  conclusions.  OMB  also 
solicits  positive  formulations  of  policy 
statements  with  respect  to  the  topics 
treated  herein;  that  is,  where  members 
of  the  public  believe  the  OMB 
formulation  is  inadequate  or  incomplete, 
OMB  invites  members  of  the  public  to 
offer  their  own  formulations.  OMB 
invites  comments  as  to  whether  it  would 
be  useful  for  OMB  to  hold  a  public 
hearing  on  these  issues. 
S.  lay  PlasH, 

Administrator,  Office  of  Infonnation  and 
Regulatory  Affairs. 

[FR  Doc  80-14224  Filed  6-14-89;  8:45  am] 
SUMO  COOK  S1f»414 


Reader  Aids 


INFORMATION  AND  ASSISTANCE      

Federal  Register 

Index,  finding  aids  It  general  information  523-5227 

Public  inspection  desk  523-5215 

Ck>rrection8  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-5237 

Code  of  Federal  Regulatlone 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-6641 

Additional  information  523-5230 

Preeidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Qovemment  Manual 

General  information  523-5230 

Ottier  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  deaf  523-6229 


FEDERAL  REGISTER  PAGES  AND  DATES,  JUNE 

23449-23630 1 

23631-23948 2 

23949-24 1 30 5 

24131-24312 6 

2431 3-24540 7 

24541-24660 6 

24661-24884 9 

24885-25092 1i 

25093-25222 13 

25223-25436 14 

25437-25560 „ 15 


Federal  Register 
Vol.  54,  No.  114 
Thursday,  June  15,  1989 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Aftected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3cra 


5988.. 
5989.. 


4cra 

27. 

28. 

31 


.24885 
.25434 


.24131 
.24131 


5cra 

294 

25093 

410....... 

23631 

550 

-.25223 

1203 

23632 

ProposM  Rmms 

294 „.   .25120 

591 

., 23664 

7  era 

2 

23949 

27 

„-  .23449 

28 

23449 

29 

24661 

51 

'  9'id'\A 

271 

24149,  24518 

272 

..23950,  24149,  24510, 

273 

24518,24664 
..24149,  24510,  24518, 

274. 

24664,25547 
24518 

275 

277.. 

23950 

2451 8 

301. 

24313,  25438 

354 

400 

403. 

25224 

24318 

. 2431 9 

810 

. 24156 

907 

24320 

908 

24320 

910 

915. 

917.. 

23951.24666 

24322 

24867 

918. 

24887 

949 

953 

982  

989 

23634 

24541 

24326.24542 

24669 

25439 

1135 

....23456 

1139..... 

25442 

1210 

; 24543 

1421 

25444 

1427 

25444 

1434 

25444 

nopoeed  Rulee: 

51 - 25281 

293c 

23629 

319 

23989 

810 

905 

24176 

24558,  25283 

921.. 

24561 

922.. 


923... 
924... 
928... 


.24561 
..24561 
..24561 
...25283 


946.... 

948... 

958.. 

1139.. 

1980.. 

•  era 


.24562 
.24564 
.24564 
.25466 
.24177 


103 25215 

245 25125 

286 24714 

9era 

78 25225,  25227 

92. 23952 

97 25228,  25229 

145 23953 

147 23953 


327 

381. 

10  era 

2 

26..„ 
140.. 
600 „ 

11  era 


100....... 

110. 


.24181 
.24181 


.23740.24468 
.24468 
.24157 
.23958 


.24351 
.24351 


12  era 

226 

.  .24670 

563 

25096 

563c 

23457 

571 

23457 

310 -.. 

25126 

wn 

25127 

708 

_   ..25547 

13  era 

106 

24700 

122  

23960 

Propoeso  Rwe! 
1??,  ,  , 

_.  ..25128 

14  era 

21 „ 

-.-24702 

25. 

24702 

39.. 
71 


75.. 


.23643.  24161-24164, 

25230-25235.25445 

..23644,23645,24165, 

24704.24705.25100- 

25105. 2S446 

25105 


ii 


Federal  Regiater  /  Vol.  54.  No.  114  /  Thureday.  June  15,  1989  /  Reader  Aids 


91.... 
97.... 

121.. 
125.. 
127.. 
129„ 
135.. 


24882 

24328 

23864 

23884 

23884 

.23864-25451 
23864 


Ct).  1 24186.  24354 

39 ..23670.  24167,  24168 

24364,25284-25280 

43 24304 

71 23671.  24190.  24356, 

24714,25129-25130 
75 24190 


IS  cm 

773. 

775. 

77a 

799 

16CFR 

13 


24888 

24888 

— 23471 

24166,  24889 


.24550,25106 


13 

414 

17CF1I 

240 

14i.. 

200 

202. 

203 

1ICFR  I 

4 23756 

1 6 23756 

1 54 25107,  25235 

1 57 25107 

260 25107 

271 24167 

284 „ 26107 


.24191 


.23963 

.25233 
.24329 
.24329 
.24329 


385.. 
388.. 


.25107 
S107 


19CFR 

134 


■T 


.24168 


20CFR 

325 

^opoMdRutM: 

200 

22i 

2QZ 

335 


.24661 

.24193 
.24196 
.24193 
.24357 


31CFR 

Ch  L 24890 

172 „ 23648.  23647 

175 24553 

178 23739,  24789 

510 24900.  25447 

514 _...  25447 

520 261 14 

529. 23472 

556 251 14 

558 24789,  24901,  25115 

608 24706 

864 ».«......_».........__  26042 

866. 28042 

868 25042 

870 26042 

876 25042 

880 25042 


882. 

..    25042 

884 

25042 

890 

2504? 

109 

23485 

163. 

24908 

6M 

2420^ 

610. „ - 

801 

25076 

.    .„2SOS3 

868 

25053 

22CFR 

151 

24554 

23CFR 

625. 

25116 

658 

23976 

ProposMl  RultK 
Ch.  1 

. 23489 

24715 

655 - 

24CFR 

200 

206          

.23990.24908 

24822 

24822 

?fV>      

24707 

590 

2SCFR 

200 

23932 

24789 

26CFR 

301 

23563 

602™..., 
27CFR 


-. 23563 


IRuto: 
1 79. 23490 


28CFR 

PropoMd  RuIk 
74 _ 


.25291 


29Cnt 

70 

i9oa 

1903 

1908 

1910 

1915 

1917 

1918.. 


25204 

24333 

24333 

24333 

24333 

24333 

24333 

24333 

1926 23824.  24333 

2610 26447 

2676 25448 

rropOMd  RuIm: 

1 425 25467 

1910 23991,  24080 

30CFR 

750 ._ 24789 

906. 24169 


.24912 
.23491 


931 

938 

31  era 


PropoMdRulM: 

1 1 ._....... 


.24203 


32  era 

199 

269 


..24708.  25240 
, 23472 


33  era 

100 23473.  23474.  24709. 

24710,24901,24902 

117 24555 

1 51 24078 

165 23648,  241 71 

PrapoMd  RuIm: 

100 25131 

1 1 7 2471 7 

1 26 2471 8 

154 24718 

1 56 „. 2471 8 

166.. 23493 

167 23493 

34CFR 

668 „ 241 14 

682 241 14 

786 24648 

786. 24648 

787 > „... 24648 

PropoMdRul*: 

682 _ 24128 

35  era 

PrapoMd  RuIm: 

133 23493 

1 35 23493 

36  era 

7 23648 

PropoMd  HuIic 

13 24852 

37  era 

301 24172 

38cra 

1 7 25449 

36 24556 

PropoMdRutK 

3 24212 

36 25469 

39  era 

PropoMdRute: 

111 25476 

3001 251 32 

40  era 

22 24112 

52 23475,  23477,  23479, 

23978, 23980,  24334, 
25258. 25449-25456 

60 25458 

62 24903 

65 25258 

67 25258 

1 22 23868 

1 23 23868 

1 30.: 23868 

148 25416 

228 23481 

259 24310 

704..... 25259 

PrapoMd  Rutot: 

51 24213 

62 23495,  23672.  23998. 

24913 

60 24792 

82. 23495 

261 25302 

795 24360 

799 23739,  24360 


41  era 

Ch.  301 

23563 

Ch  302 

23563 

42  era 

PrOpOS#Q  HUMS! 

24664 

57 

24002 

64a.         _ 

?;>479 

U10 

24005 

44  era 

64 _ 

67 

PropoMd  RuwK 

80 

83 

.23982,25117 
25259 

J  25308 

25308 

334_          

„ 24570 

45  era 

402 .' 

23963 

670...._ 

ftopoitd  Rutac 
1633 

24710 

23563 

46  era 

295 

24914 

47  era 

1 

24905 

2 _..... 

25459 

21 

22. 

73. .23483. 

74 

.24905,25459 
.23661,24905 
23984-23986. 
25274 
24905 

94 

2d9C5 

Pfopos^d  RuIm* 

Ch.  1 _ „..  23496 

68 —.24721 

73 23676,  24005,  25481- 

25484 

76 24722 

90 24723 

94 24006 

48eFR 

1....- 

5 „ 

19..„ 

27 

25060 

25060 

...25060 
25060 

45 

52 

25060 

_  25060 

247 

„ 24711 

252 

24711 

301 

24341 

302 

24341 

303 

24341 

304 

24341 

305 

24341 

306 

24341 

307 

24341 

309 

24341 

314 

24341 

315 

24341 

316 

24341 

317 

24341 

319 

24341 

322 

24341 

324 

24341 

330 

24341 

333 

24341 

335 

24341 

352 

24341 

828. 24 1 72 

829 241 72 

PropoMdRuiM: 

7 25214 

1 5...._ 25206 

32. 25206 

42 2521 1 

5^ — 23861,  25206,  25214 

21 7. 24248 

219 24248 

232 — 24248.  24789 

242 24248 

252 24248 

49  era 

24 2471 1 

1 07 24982 

1 71 24982 

172. 24982 

1 73 24982 

1 76 24982 

177 24982 

178 24982 

180 24982 

192 24173 

571 23986,  24344,  24557, 

25275, 25460 
PrepoMd  RuIm: 

1 92 24361 

350 : 25484 

390. 25484 

lOOi 2491 5 

1003 24364 

1054 24918 

1160 24364 

1162.... 24364 

1 168.. 24364 

1171 .- 2491 9 

50  era 

204 23663 

61 1 25279 

645 23663 

661 24175,  24288.  24906, 

25462 

672 23662,  24712,  25464 

675 _ 25279 

PropoMd  RuIm: 

20 24290 

642 24920 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Putriic 
Laws. 

Last  Lbt  June  14. 1989 


Federal  Regiater  /  Vol.  54.  No.  114  /  Thursday.  June  15. 1989  /  Reader  Aids 


111 


X'     -Mi    ^A 


I 


The 

Federal  Register: 

What  It  !• 

And 

How  To  Use  It 


Annoimdng  die  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tlie  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem.     - 


Price  $4.50 


Order  Form 


Mail  To:  Superintendent  of  Documents,  U.S.  Government  Printing  Office.  Washington.  DC  20402 


Endoaed  is  S . 


Dcheck. 

D  money  ofder,  or  charge  to  my 
Deposit  Accourn  No. 


MasterCard  and 
VISA  accepted. 


I  I  I  I  I  i-n 


Credit  Card  Ordert  Only 

Total  charges  $ 

FHIn the  boxes t)etow. 


Customer's  Tatophone  Nos. 


J_ 


ATM 

Code 


Home 


Area 

Code 


Oliice 


Order  f4o. 


Credit 
Card  lO. 


I  I  I  I TTTT 


n 


Expiration  Date 
Month /Year 


Charge  orders  may  t)e  teleptioned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8  00  a/n  to  4  00  pjn. 
eastern  time.  Monday  ■  Friday  (except  hoUays) 


me. 


Please  Print  or  Type 


(Rev.  11- 85) 


copies  of  The  Federal  Register  •  What  It  Is  and  How  To  Use  N,  at  $4.50  per  copy.  Stodt  No.  022-003^1 116-1 
Name- First.  Ijst 

I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   M   I   I   I   I Ill 


Company  narie  or 

U 


Street  address 

I  I  II 


City 


|or  Country) 

J_L 


additional  address  ine 

J_L 





ill 


iJJ. 


II  II 


Mil 


i_L 


State 

J  LL 


ZIP  Code 


J_L 


11 


Mill 


p*!y^|j|(i'i' I'll 

m iii'Jii?:,Jji .Mii * ' 


''   fea'il 

III  I  ■'III  fiii 

J ,  II  ii'iii  yi . 

iil'jiMr:'  »1 

.   s'lP-ja 

\iiiP''i'tpT 
111"  -li  .v.iij 

I  "!'li-*|i,|*W 

.'jff-aiti 
III  111' |l&||if 

\  "I'll  •4?1ii, 

II  ■  '-r'^ilP 

ii  ■'.,  x-km 
Ym 

"  ii''"'*"'rS 

ii.ijjjifriilj-gil 

'"■:";ii»''fa 

..;dii'.||,|li'f, 

'  'i''i7Bi 

-ifi'^a 

II,, I  lite  IIS  J 

1.1k  HMl 

'  ii'  'i  r*l 
II  1. ..     jiSitlJl 

■'i:'i'-*afl 


III  ii,,'iiiitf 


■■I'M 


'''  f '  'if J 

ii'iiiir^'A-l' 

,;i;i'il|ir,|tli| 

I  III'  fi,  ii„«i"i^i 

1 '  -|i  J«)*jr'*^ 

i„i:i|*jaj'"i'^ 
'I '..'PI 

I,  i1IIiI|J-a| 

'|||,l-vW 

■  ;^;f|* 

iiijfrj 

•  I  mil 
Ill  '^ffli 

I ri,ii,iJll?J 

I '■■.,# 

"I'fliSfll 

''ii!l|i''i'Ur^E 

iiiiis^e 
m% 

I    jrirhMBI 
■■HI J-  l|,iir  *JJ 

■'':..' Aiff 

"'■'**r'% 

^lil,]lf^ 


JlMttrgtJ 


;^i'iiiifi|ii"N|iriy}a 
'■■;''■"»# 


6-16-89 
Vol.  54 


No.  115 


Friday 

June  16,  1989 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


SECOND  CLASS  NEWSPAPER 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


*:*#«*«»:***«*t*«***5- DIGIT       •481U& 

A   FR   SERIASOOS   NOV      89      R 

SERIALS    PROCESSING 

UNIV    mCROFILrtS    INTL 

300   N   2EEB   RO 

ANN   ARBOR  KI      -43106 


Postage  and  Fees  Pan) 
US  Government  Printing  Office 

(ISSN  0097-6326) 


6-16-89 

Vol.  54        No.  115 

Pages  25561-25708 


Friday 

June  16,  1989 


BEST  COPY  AVAILABLE 


II 


Federal  Register  /  Vol.  54.  No.  115  /  Friday.  )une  16.  1989 


III 


Contents 


FEDERAL  REGISTER  Published  daUy.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  2040S,  under  the 
Federal  Register  Act  (49  Stat.  SOa  as  amended:  44  U.S.C  Ch. 
IS)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency.  . 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form:  $195  per  year  in  microfiche 
form:  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington.  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  ate  This  Publicalioa:  Use  the  volume  number  and  the 
page  number.  Example:  S4  FR  12345. 


SUBSCRIPTIONS  AND  COHES 

PUBUC  I 

Subscriplioaa: 
Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  subscriptions  275-3054 

Single  copies/back  popias: 

Paper  or  fiche  783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  single  copies  275-3050 

FEDERAL  AGENaSS 
SulMcriptions: 
Paper  or  fiche  523-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  523-5240 

For  odiM  taUphoo*  mimtMn.  tea  tha  Raadar  Aids  sectioa 
at  dM  Mid  of  this  issiM. 


Federal  Register 
Vol.  54.  No.  115 
Friday,  June  16,  1989 


Agency  for  Toxic  SubstaiKes  and  Disease  Registiy 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Aftftociation  of  Schools  of  Public  Health.  25624 
Environmental  health  education  activities  for  educating 
physicians  and  health  professionals,  25624 

Agricultural  Marketing  Service 

RUIXS 

Lemons  grown  in  California  and  Arizona.  25564 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Farmers  Home 
Administration;  Food  and  Nutrition  Service;  Forest 
Service;  Soil  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Genetically  engineered  organisms  for  release  into 
environment;  permit  applications.  25597 

Army  Department 
Nonces 

Meetings: 
Science  Board,  25601 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bind  and  Other  Severely  Handicapped,  Committee  for 
PurchsM  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Association  of  Schools  of  Public  Health.  25626 

Coast  Guard 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Boating  Safety  Advisory  Council.  25653 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 
Information  Ser\'ice 

Committee  for  Purchase  From  the  Blind  and  Ott^r 
Severely  Handicapped 

NOTICES 

Procurement  list.  1989: 
Additions  and  deletions,  25601 
(2  documents) 

Defense  Department 

See  also  Army  Department 
PROPOSED  RUIXS 

Federal  Acquisition  Regulation  (FAR): 
Cost  accounting  standards  cost  impact  proposals,  25686 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etcj 
Nutt,  Clinton  Dewitt  D.O.,  25636 

Education  Department 

NOTICES 

Grantback  arrangements;  award  of  funds: 

Michigan,  25602 
Grants  and  cooperative  agreements;  availability,  etc.: 
College  wOTk-study-conmiunity  service  learning 
program,  25708 
Meetings: 
Accreditation  and  Institutional  Eligibility  National 
Advisory  Committee,  25602 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Accurate  Parts  Co.  et  al.<*25637 
Exploration  EmplojTiient  Service,  Inc.,  25638 
Jet  Oilfield  Equipment  Rental  &  Service  Inc.,  25638 
Ohio  L  &  M  Co.,  Inc.,  25638 
Schlumberger  Well  Services  et  al..  25639 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
25639 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commis$ion; 
Southeastern  Power  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
TRD  Corp.,  25603 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  25572 
South  Carolina,  25582 
Texas,  25582 
proposedrui.es 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
South  Carohna,  25592 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  25619 
^      Weekly  receipts,  25619 
Ocean  disposal  sites — 
Humboldt  Bay.  CA,  25618 
Meetings: 
Carcinogen  risk  assessment  guidelines,  25619 

Executive  Office  of  the  President 

See  Presidential  Documents 
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Fanners  Home  Administration 

Program  regulations: 
Associations — 
Industrial  development  grants,  25588 

Federal  Aviation  Administration 

RULES 

Air  traffic  of>erating  and  flight  rules: 
National  Airspace  System;  air  traffic  control  radar 
beacon  system  and  Mode  S  transponder 
requirements;  transponder  with  automatic  altitude 
reporting  capability.  25680 

Federal  Communications  Commission 
Nonccs 

Agency  information  collection  activities  under  OMB  review. 
25620 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Alasica.  25620 
Louisiana.  25621 
Ohio.  25621  { 

Texas.  25621  | 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Hennepin  Energy  Resources  Co.  et  al..  25603 
Kansas  Power  &  Light  Co.  et  al.,  25606 
Interstate  natural  gas  pipeline  rate  design:  policy  design; 

correction.  25658 
Natural  gas  certificate  filings: 

United  Gas  Pipe  Line  Co.  et  al..  25607 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.  et  al..  25610 
National  Fuel  Gas  Supply  Corp..  25610 
Natural  Gas  Pipeline  Co.  of  America.  25611 

(2  documents] 
Northern  Natural  Gas  Co..  25612 
Northwest  Pipeline  Corp.,  25612 

(2  documents) 
Tennessee  Gas  Pipeline  Co..  25613 
Texas  Eastern  Transmission  Corp..  25613 

1 
Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Speed  limit  enforcement  certification.  25565 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  25621 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

25622 
Meetings;  Sunshine  Act,  25656 

(3  documents) 
Applications,  hearings,  determinations,  etc.: 
BMC  Bankcorp  Inc..  25622 


Eggers,  James  W.,  et  al..  25623 

First  Interstate  Bank  of  Fargo,  N.A.  and  Affiliates  ESOP. 

25623 
Fleet/Nortstar  Financial  Group,  Inc..  25623 
Multibank  Financial  Corp.  et  al.,  25623 

Fisli  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Comanche  Trail  Road  Project.  TX;  black-capped  vireos. 
incidental  taking,  25635 
Fire  Management  Policy  Review  Team;  recommendations, 
25660 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Pan  American  Pharamaceuticals,  Inc..  25565 
NOTICES 
Food  additive  petitions: 

Hoechst  Celanese  Corp.,  25628 
Medical  devices: 
Device  Evaluation  Office.  Devices  and  Radiological 
Health  Center,  temporary  deferment  of  activities 
during  relocation,  25705 
Memorandums  of  understanding: 
Food  and  Drug  Administration  and  Department  of  Health 
and  Human  Services,  et  al.;  food  products  safety  and 
quality.  25627 

Food  and  Nutrition  Service 

RULES 

Food  distribution  program: 
Food  donations — 
Use  in  United  States,  territories,  and  possessions  and 
areas  under  jurisdiction;  correction.  25564 

Forest  Service 

NOTICES 

Fire  Management  Policy  Review  Team;  recommendations, 
25660 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost  accounting  standards  cost  impact  proposals,  25686 

Healtti  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration:  National  Institutes  of  Health:  Public 
Health  Service;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Professional  nurses  program  undergraduate  education 
scholarship,  25629 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nehemiah  housing  opportunity  program.  25632 
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Indian  Affairs  Bureau 

NOTICES 

Fire  Management  Policy  Review  Team;  recommendations, 
25660 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  National  Park  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

PROPOSED  RULES 

Countervailing  duties:  amendments 
Correction,  25658 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 
Declaratory  order  petitions — 
St.  Johnsbury  Trucking  Co.,  Inc.;  correction,  25658 

Justice  Department 

See  Drug  Enforcement  Administration 

Lat>or  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and  Health 
Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

25633 
Fire  Management  Policy  Review  Team;  recommendations, 

25660 
Public  lands  and  interest  in  lands  held  in  trust: 

Ute  Mountain  Ute  Indian  Tribe,  UT.  25633 
Realty  actions;  sales,  leases,  etc.: 
California.  25633 

Mbie  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Amax  Coal  Co..  25640.  25641 

(2  documents) 
Ashley  Coal  Co.,  25641 
H.L&W.  Coal  Co.,  25641 
J  &  B  Coal  Co.,  Inc.,  25642 
Roblee  Coal  Co..  25642 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost  accounting  standards  cost  impact  proposals,  25686 

National  Foundation  on  tlie  Arts  and  ttie  Humanities 

NOTICES 
Meetings: 
Humanities  Panel.  25647 


National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  25630 

National  Oceanic  and  Atmosptieric  Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California.  25586 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  25593 
Tuna.  Atlantic  blueffn  fisheries.  25593 
NOTICES 
Permits: 

Experimental  fishing,  25598 

Foreign  fishing,  25599 

National  Park  Service 

NOTICES 

Fire  Management  Policy  Review  Team;  recommendations, 

25660 
Meetings: 
Martin  Luther  King,  Jr.,  National  Historic  Site  Advisory 
Commission.  25636 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Austin  Powder  Co.,  25600 

Neight>ortK>od  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  25656 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors;  standard  design  certifications; 
and  combined  licenses;  early  site  permits 
Correction,  25658 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  25647 
Applications,  hearings,  determinations,  etc.: 
Air  Force  Department.  25648 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 

Dash,  Straus  &  Goodhue,  Inc.,  25643 
State  plans;  standards  approval,  etc.: 

Nevada,  25646 

Peace  Corps 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25651 


National  Highway  Traffic  Safety  Administration 

RULES 

Speed  limit  enforcement  certification,  25565 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 


Personnel  Management  Office 

RULES 

Conflict  of  interests,  25563 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
25651 


VI 


Federal  Register  /  Vol.  54,  No.  115  /  Friday.  June  16. 1989  /  Contents 


Postal  Rate  Commission 

NOTICCS 

Meetings:  Sunshine  Act.  25656 
(2  documents)        | 

Prssklentlal  Documents 

PnOCLMUTIONS 

Special  observances: 
Baltic  Freedom  Day  (Proc.  5990).  25701 

ADMINISTRATIVE  ORDERS 

Uniformed  services  compensation  system  review,  authority 
delegation  (Memorandum  of  June  9. 1989).  25561 

Public  Health  Service 

See  also  Agency  for  Toxic  Substances  and  Disease 

Registry;  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
25631 

Securities  and  Exchange  Commission  * 

NOTICES 

Meetings;  Sunshine  Act,  25656 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  25652 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

25631  I 

Privacy  Act: 
Computer  matching  programs,  25600 

Soli  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  eta: 
Upper  Tiffin  Watershed.  OH  and  MI.  25597 

Southeastern  Power  Administration 

NOTICES  I 

Power  rates:  ' 

Georgia-Alabama  System  of  Projects;  correction,  25613 

State  Department 

NOTICES  I 

Meetings: 
Shipping  Coordinating  Committee.  25652 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
New  Mexico,  25589,  25591 
(2  documents) 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  National  Highway 
Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  25652 


Hearings,  etc. — 
Hermens/Markair  Express.  Inc..  25652 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
25653,25654 
(3  docimients) 

Veterans  Affairs  Department 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  25654 
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Department  of  Agriculture.  Forest  Service;  Department  of 
the  Interior,  Bureau  of  Indian  Affairs.  Land 
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National  Park  Service.  25660 
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Department  of  Transportation.  Federal  Aviation 
Adnunistration.  25680 
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Department  of  Health  and  Human  Services.  Social  Security 
Administration.  25690 

Part  VI 

The  President.  25701 

Part  Vli 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration.  25705 

Part  VIII 

Department  of  Education.  25708 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Memorandum  of  June  9,  1989 
Delegation  of  Reporting  Function 

Memorandum  for  the  Secretary  of  Defense 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  301  of  Title  3  of  the  United  States  Code,  I 
authorize  you  to  submit  to  the  Congress  the  report  summarizing  the  results  of 
the  review  of  the  principles  and  concepts  of  the  compensation  system  for 
members  of  the  imiformed  services,  as  required  by  P.L  8&-132,  Sec.  2(a), 
August  21, 1965  (37  U.S.C.  1008(b)). 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  June  9,  1989. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g 
general  applicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)ltshed  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
hy  the  Superintendent  of  CX)Cuments. 
Prices  of  new  books  are  Hsted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  737 

Post  Employment  Conflict  of  Interest 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulation. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  regulation 
under  the  Ethics  In  Government  Act  of 
1978  which  reflects  the  determination  by 
the  Director  of  the  Office  of  Government 
Ethics  that  the  several  offices  and 
councils  within  the  Executive  Office  of 
the  President  no  longer  meet  the 
requirements  for  designation  as 
"separate  statutory  agencies"  under  18 
U.S.C.  207(e)  for  the  purpose  of  limiting 
the  application  of  the  post  employment 
restrictions  contained  in  18  U.S.C. 
207(c). 

EFFECTIVE  DATE:  June  16, 1989  for 
individuals  appointed  to  positions 
within  the  Executive  Office  of  the 
President  on  or  after  June  16, 1989.  The 
Director  of  the  Office  of  Government 
Ethics  has  determined  that  this 
regulation  constitutes  a  substantive 
change  that  adversely  affects  employees 
who  held  positions  within  the  Executive 
Office  of  the  President  prior  to  June  16, 
1989.  Under  5  CFR  737.29,  this  change, 
therefore,  is  effective  as  to  such  persons 
only  if  they  continue  to  hold  positions 
within  the  Executive  Office  of  the 
President  for  5  months  after  June  16, 
1989. 

ADDRESS:  Office  of  Government  Ethics, 
P.O.  Box  14108.  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Wilcox,  (202)  523-5757. 
SUPPLEMENTARY  INFORMATION: 

Subsection  207(e)  of  title  18  U.S.C.  gives 
the  Director  of  the  Office  of  Government 
Ethics  authority  to  designate  statutory 
agencies  or  bureaus  within  a  parent 


department  or  agency  as  separate  for 
the  purpose  of  limiting  the  post 
employment  restrictions  of  18  U.S.C 
207(c)  applicable  to  former  senior 
employees.  Procedures  and  standards 
under  which  a  parent  agency  may  seek 
designation  of  separate  statutory 
components  are  set  forth  in  5  CFR 
737.13(c).  The  effect  of  designation  by 
the  Director  is  to  limit  the  restriction  of 
18  U.S.C.  207(c)  to  contacts  by  a  former 
senior  employee  with  the  statutory 
component  in  which  he/she  served. 
Such  designation,  however,  does  not 
benefit  former  heads  of  the  separate 
subordinate  agencies  or  former  senior 
employees  of  the  parent  agency  whose 
official  responsibilities  included 
supervision  of  the  subordinate  agency. 

In  1983,  in  response  to  a  request  from 
the  Counsel  to  the  President,  the 
Director  of  the  Office  of  Government 
Ethics  designated  the  following  offices 
and  councils  within  the  Executive  Office 
of  the  President  as  separate  statutory 
agencies: 

Office  of  Management  and  Budget 
Council  of  Economic  Advisers 
National  Security  Council 
United  States  Trade  Representative 
Council  on  Environmental  Qualify 
Office  of  Science  and  Technology  Policy 
Office  of  Administration 
White  House  Office  and  the  Office  of 

Policy  Development 
Office  of  the  Vice  President 
That  determination  is  implemented  in  5 
CFR  737.31. 

On  April  12, 1989,  the  Counsel  to  the 
President  notified  the  Director  of  the 
Office  of  Government  Ethics  that  the  , 
Executive  Office  of  the  President  should 
be  considered  as  a  single  agency  for 
purposes  of  section  207(e).  The  letter 
noted  that  determinations  of 
distinctness  under  that  provision  are 
informed  by  the  purpose  of  section 
207(c),  which  is  "directed  at  unfair 
infiuence  being  exerted  by  a  former 
official  with  the  persons  with  whom  he 
had  worked ',  S.  Rep.  No.  95-170.  95th 
Cong.,  1st  Sess.  153  (1977);  and  that  the 
spirit  and  purposes  of  section  207(c)  and 
(e)  dictated  that  separateness  could  be 
determined  with  reference  to  such 
factors  as  proximity  and  scope  of 
interaction  and  not  merely 
interchangeability  of  functions.  It 
accordingly  concluded  that  the 
Executive  Office  of  the  President,  with 
its  uniquely  extensive  responsibilities 
and  degree  of  interaction,  should  be 


considered  as  a  single  agency  for 
purposes  of  section  207(e).  It  also  noted, 
however,  that  this  conclusion  flowed 
from  the  present  organization  of  the 
Executive  Office  of  the  President  and 
was  accordingly  subject  to  change,  and 
that  it  stemmed  from  the  Executive 
Office  of  the  President's  function  as  a 
unique  locus  of  policy  making  for  the 
entire  spectrum  of  issues  confronting  the 
Government,  rather  than  from  any 
conclusion  that  the  functions  of  its 
particular  components  are 
interchangeable.  Pursuant  to  these 
Presidential  determinations.  5  CFR 
737.31  is  amended  to  delete  the 
Executive  Office  of  the  President  and  its 
subagencies  from  the  listing  of  separate 
statutory  components. 

Pursuant  to  section  553  of  title  5  of  the 
United  States  Code,  I  find  that  good 
cause  exists  to  make  this  amendment 
effective  in  less  than  30  days  for  persons 
entering  on  duty  in  senior  employee 
positions  w^ithin  the  Executive  Office  of 
the  President  on  or  after  June  16. 1989. 
Under  5  CFTl  737.29  this  regulation  does 
not  adversely  affect  persons  holding 
senior  employee  positions  in  the 
Executive  Office  of  the  President  prior 
to  June  16, 1989  unless  they  remain  in 
such  positions  for  an  additional  5 
months.  Thus,  the  change  has  an 
immediate  impact  only  upon  a  limited 
class  of  persons  who  would  not 
ordinarily  have  formed  specific 
expectations  as  to  their  rights  upon 
leaving  government  employment  and 
who  would  be  unlikely  to  leave  office 
and  be  affected  by  the  change  within 
less  than  30  days  after  June  la  1989. 

E.0. 12291,  Federal  Regulations 

The  Office  of  Government  Ethics  has 
determined  that  this  is  not  a  major  rule 
as  defined  under  section  l(Bj  of  E-O. 
12291. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  737 

Conflicts  of  interest,  Government 
employees. 
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U.S.  Office  of  Peraonnel  Management 
Fnmk  Q.  Nebaker. 
Director,  Office  of  Government  Ethics. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  737.31 
as  follows: 

PART  737-{  AMENDED] 

1.  The  authority  citation  for  Part  737 
continues  to  read  as  follows: 

Authority:  Titles  n  and  IV  of  Pub.  L  9&-«21 
(October  26. 1978).  as  amended  by  Pub.  L  9ft- 
19  (June  13. 1979).  5  U.S.C  Appendix:  Pub.  L 
96-150  (November  11, 1963);  IB  U.S.C.  207. 

1737.31    [AfiMndadl 

2.  Section  737.31  is  amended  by 
removing  "Parent  Agency:  EXECUTIVE 
OFHCE  OF  THE  PRESIDENT'  and  the 
listing  under  it  down  to  and  including 
the  "Office  of  the  Vice  President" 

[FR  Doc  80-14330  Filed  ft-lS-W:  8:45  am] 


DEPARTMENT  OF  AQRICU^TURE 
Food  and  NutrWon  Service 
7  CFR  Part  250 

Donation  of  Food  for  Uae  m  the  United 
siaieei  ne  leiiiiuneei  I'oiieiiioni  ana 
Areee  Under  Ha  Jurfadictlon 

AOCNCV:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule  correction. 

SUKMNANV:  This  docket  corrects  a  final 
rule  on  the  State  processing  portion  of 
the  food  distribution  program  that 
appeared  in  the  Federal  Register  of 
Wednesday,  February  22, 1989  (46  FR 
7521-7526).  This  action  is  necessary  to 
correct  technical  errors  in  citations 
within  the  Final  Rule. 

FOR  RmTMtR  mroilMATION  CONTACT: 

Susan  E.  Proden,  Chief.  Program 
Administration  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22303  or  telephone 
(703)  756-3660. 

The  following  corrections  are  made  in 
FR  Doc  (FR  Doc.  89-4043)  appearing  on 
pages  7521-7526  in  the  issue  of  February 
22.1989: 

S2Sai«   [Corrected] 

1.  On  page  7525  in  the  third  column  in 
t  250.19(b)(2)(vi)(A).  "(b)(2)(ii)  (A) 
through  (E)"  is  corrected  to  read 
"(b)(2)(iHv)". 

2.  On  page  7525  in  the  third  column,  in 
t  250.19(b){2)(vi)(B).  "8  250.15(m)"  is 
corrected  to  read  "i  250.30(m)". 


§28030   (Corrected] 

3.  On  page  7526  in  the  first  column  in 
9  250.30,  the  material  designated  as 
paragraph  (d](2]  should  have  been  the 
concluding  two  sentences  of  paragraph 
(d)(l)(iii)  and  the  reference  therein  to 
"9  250.30(b)"  is  corrected  to  read 

"9  250.19(b)":  and  in  column  two. 
paragraphs  "(d)(3)"  and  "(d)(4)"  are 
correctly  designated  as  paragraphs 
"(d)(2)"  and  "(d)(3)". 

4.  On  page  7526  in  the  second  column, 
in  9  250.30(e)(1).  "(d)(2)"  is  corrected  to 
read  "(d){l){iii)". 

Dated:  ]une  9, 1989. 
G.  Soott  Dunn. 

Acting  Administrator. 

[FR  Do&  89-14362  Filed  6-15-80;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  910 
{Lemon  Regulation  670] 

Lemona  Qrown  In  CaUf omia  and 
Arizona;  Limitation  of  Handling 

AOmcv:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


r.  Regulation  670  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  to 
400.000  cartons  during  the  period  June  18 
through  June  24. 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
dates:  Regulation  670  (9  910.970)  is 
effective  for  the  period  June  18  through 
June  24, 1989. 

PON  nNrrMCN  inknuiation  contact: 
Beatrix  Rodriguez.  Marketing  Specialist 
Marketing  Order  Administration  Branch. 
F&V.  AMS,  USDA.  Room  2523,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456:  telephone:  (202)  475- 
3861. 

supplement  amy  inpormation:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
diis  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
appoximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910],  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
reconmiendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  inJformation.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-89.  The  Committee  met 
publicly  on  June  13, 1989.  in  Los  Angeles. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
a  quantity  of  lemons  deemed  advisable 
to  be  handled  during  the  specified  week. 
The  Committee  reports  that  demand  for 
lemons  is  strong. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impractable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
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meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  revised  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended  7  U.S.C.  601-674. 

2.  Section  910.970  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  910.970    Lemon  regulation  670. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  18, 1989, 
through  June  24, 1989,  is  established  at 
400,000  cartons. 

Dated:  June  14, 1989. 

Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc  89-14487  Filed  6-15-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  NADA  from 
National  Dermaceutical  Products,  Inc.. 
to  Pan  American  Pharmaceuticals,  Inc. 
effective  date:  June  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veerinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1414. 


SUPPLEMENTARY  INFORMATION:  Pan 

American  Pharmaceuticals,  Inc..  4156 
Danvers  Ct  SE.,  Grand  Rapids,  MI 
49508,  has  informed  FDA  that  it  has 
acquired  NADA  31-555  which  provides 
for  topical  use  of  a  drug  product 
containing  trypsin,  balsam,  and  castor 
oil  on  external  wounds  of  horses,  cattle, 
dogs,  and  cats  to  assist  healing. 
National  Dermaceutical  Products,  Inc., 
the  former  sponsor,  has  confirmed  the 
change  of  sponsor.  Accordingly,  the 
agency  is  amending  the  list  of  sponsors 
of  approved  NADA's  in  21  CFR 
510.600(c)  to  remove  the  entries  for 
National  Dermaceutical  Products,  Inc. 
(the  firm  no  longer  sponsors  an 
approved  NADA)  and  to  add  entries  for 
Pan  American  Pharmaceuticals,  Inc. 
Additionally.  21  CFR  524.2620  is 
amended  to  reflect  the  change  of 
sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  524  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Autliority:  Sections  512,  701(a)  (21  U.S.C. 
360b,  371(a));  21  CFR  5.10  and  5.83. 

2.  Section  510.600  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "National  Dermaceutical  Products. 
Inc.."  and  by  alphabetically  adding  the 
new  entry  "Pan  American 
Pharmaceuticals,  Inc.,"  and  in  paragraph 
(c)(2)  by  removing  the  entry  for  "051268" 
and  by  numerically  adding  the  entry 
"052799"  to  read  as  follows: 

§  510.600    Name*,  addresses,  and  drug 
latMler  codes  of  sponsors  of  approved 
applications. 


(c) 
(1) 


Rrm  name  and  address 


Ougiabeter 
code 


Pan    American    Pharmaoeuticats.    052799 
Inc..    4156    Danvers    CL    SE., 
Grand  R«pds.  m  49506. 


(2)   *    • 


Drug  labeter 
code 


Fim  name  and  address 


052799 ~.  Pan     American     Pharmaceuticais. 

Inc..    4156    Drivers    Ct    SE.. 
Grand  RapNls.  Ml  49508. 


PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Authority:  Section  512(1).  82  Stat.  347  (21 
U.S.C  380b{i));  21  CFR  5.10  and  5^3. 

§524.2620    [Amended] 

4.  Section  524.2620  Liquid  crystalline 
trypsin,  Peru  balsam,  castor  oil  is 
amended  in  paragraph  tb)(2)  by 
removing  "051268"  and  adding  in  its 
place  "052799". 

Date:  )une  12, 1989. 
Rob«t  C  Livingstoo, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-14344  Filed  6-15-89:  8:45  amj 

eiUJNG  COOC  4160-01-11 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  659 
[FHWA  Dodiet  No.  8S-5] 

Certification  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
Administration/National  Highway 
Traffic  Safety  Administration,  DOT. 

ACTION:  Final  rule. 

summary:  This  document  simplifies  the 
procedure  for  determining  State 
compliance  with  the  provisions  of 
Federal  law  regarding  maximum  speed 
limits  and  for  determining  the  amount 
and  timing  of  any  reduction  of  Federal- 
aid  highway  funds  to  those  States  that 
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are  found  to  have  not  complied.  The  rule 
also  updates  the  current  regulation  to 
reflect  statutory  changes,  describes  the 
reservation  of  obligational  authority  in 
the  event  that  a  final  determination  on  a 
State's  compliance  is  not  issued  by  the 
date  subsequent  apportionments  are 
made,  and  clarifies  the  provisions 
concerning  apportionment  of  withheld 
funds  to  States  that  have  subsequently 
complied  with  the  statute. 
DATES:  These  revisions  to  23  CFR  Part 
659  are  effective  July  17, 1989. 
FOR  FURTHER  INFORMATION  CONTACT:  In 

OST:  Samuel  E.  Whitehom,  Office  of 
Assistant  General  Counsel  for 
Regulations  and  Enforcement  at  (202) 
366-9307;  in  FHWA:  Mr.  Harry  Skinner, 
HTO-30,  (202)  366-2186.  or  Mr.  David  C. 
Oliver.  Safety  Law  Division.  (202)  366- 
1356:  in  NHTSA:  Mr.  Clayton  Hall,  NTS- 
40.  (202)  366-4913,  or  Ms.  Kathy 
DeMeter,  General  Law  Division,  (202) 
366-1834,  all  at  the  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

The  Department  of  Transportation 
(Department  or  DOT)  is  responsible  for 
ensuring  that  each  State  enforce  a 
maximum  55  miles  per  hour  (MPH) 
speed  limit  on  those  roads  posted  at  55 
MPH.  The  Surface  Transportation  and 
Relocation  Assistance  Act  of  1987,  Pub. 
L.  100-17  (April  2, 1987).  and  section 
329(a)  of  Pub.  L  100-202  (December  22. 
1987)  permitted  States  to  increase  the 
maximum  allowable  speed  limit  to  65 
MPH  on  certain  portions  of  the 
Interstate  System  and  other  similarly 
designed  highways.  Neither  statute, 
however,  changes  the  requirement  that 
States  submit  information  and  continue 
to  enforce  the  55  MPH  speed  limit  on 
roads  posted  at  55  MPH. 

States  are  required  to  certify  to  the 
Department  that  they  are  enforcing  the 
55  MPH  speed  limit  (or  65  MPH,  as 
appropriate)  on  their^ublic  highways 
(23  U.S.C.  141  and  154).  The  States  must 
also  provide  data  to  support  that 
certification,  including  information  on 
the  percentage  of  motor  vehicles 
exceeding  the  55  MPH  speed  limit  on 
roads  posted  at  that  limit  (section 
154(e)).  Section  154(f)  provides  that  the 
Department  shall  reduce  (up  to  ten 
percent)  a  State's  Federal-aid 
apportionments  for  the  Primary, 
Secondary,  and  Urban  highway 
programs  (23  U.S.C.  104(b)  (1).  (2),  and 
(6)).  for  the  fiscal  year  that  begins 
subsequent  to  the  submission  of  data 
showing  that  more  than  50  percent  of  the 
motor  vehicles  traveling  on  that  State's 
highways  which  are  posted  at  55  MPH 


exceed  that  limit  Section  154(g)  gives 
the  Secretary  discretion  to  delay  the 
imposition  of  sanctions  in  hardship 
cases,  and  section  154(h)  provides  that 
any  funds  withheld  under  this  section 
shall  be  promptly  apportioned  if  the 
percentage  of  vehicles  exceeding  the  55 
MPH  limit  falls  to  50  percent  or  below  in 
a  succeeding  year.  The  statute  does  not 
require  the  Department  to  hold  a  hearing 
before  reducing  a  State's 
apportionments. 

Section  351  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriation  Act  of  1989,  Pub.  L 100- 
457,  enacted  September  30, 1988. 
precludes  the  Secretary  from  enforcing 
section  154(f)  with  respect  to  data 
collected  in  fiscal  years  1986. 1987  and 
1988.  The  legislative  history  of  this 
provision  indicates  that  it  was  intended 
to  give  Congress  time  to  continue  its 
reexamination  of  the  issues  associated 
with  the  existing  national  maximum 
speed  limit  laws,  without  burdening  the 
States  with  non-compliance  proceedings 
whose  outcome  might  be  altered  by 
future  legislative  amendments. 

Current  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  implementing  regulations.  23 
CFR  Part  659,  provide  procedures  for 
State  certification  of  compliance, 
(FHWA  and  NHTSA  are  operating 
administrations  within  DOT.)  Under 
those  regulations,  each  State  develops  a 
plan  to  monitor  speeds  which  is  subject 
to  FHWA  review  and  approval.  By 
January  1  of  each  year,  each  State  must 
certify  its  compliance  for  the  preceding 
fiscal  year  and  submit  information  to 
support  that  certification. 

Under  present  regulations,  if  the 
State-submitted  data  indicates  apparent 
noncompliance,  the  State  is  afforded  a 
number  of  opportunities  to  explain  the 
certification  and  data,  before  any 
apportionment  reductions  are  made.  The 
State  may  first  request  an  informal 
hearing  to  show  cause  why  it  should  not 
be  found  in  noncomphance  or  to  attempt 
to  resolve  the  matter  informally.  If  the 
matter  is  not  resolved  informally,  the 
State  may  request  a  formal  hearing.  If  no 
request  for  a  hearing  is  made,  the 
Administrators  will  forward  a  proposed 
determination  to  the  Secretary. 

If  a  State  does  request  a  formal 
hearing,  it  is  held  before  an 
administrative  law  judge  (ALJ).  The  ALJ 
then  issues  a  recommended  decision  on 
compliance. 

Following  review  of  either  the  ALJ's 
recommended  decision  or  the 
Administrators'  proposed  determination, 
the  Secretary  makes  a  final 
determination  on  compliance.  If  the 
Secretary  determines  that  a  State  is  not 


in  compliance,  the  Administrators  notify 
the  State  of  that  determination  and  of 
the  proposed  reduction  in  apportioned 
funds.  The  State  may  request  an 
informal  meeting  with  the 
Administrators  to  discuss  the  sanction 
and/or  a  possible  hardship  deferral. 
After  that  meeting,  a  final  decision  on 
sanctions  and  hardship  deferral  is 
issued. 

The  NPRM  and  Public  Comments 

On  March  11. 1988.  FHWA  and 
NHTSA  issued  a  Notice  of  Proposed 
Rulemakfaig  (NPRM)  (46  FR  7943)  that 
proposed  specific  changes  to  simpUfy 
the  compliance  determination  and 
apportionment  reduction  process  and  to 
make  technical  modifications  in 
response  to  recent  statutory 
amendments.  In  response  to  that  NPRM, 
the  Department  received  conaments  from 
several  State  highway  and 
transportation  departments,  two  state 
police  departments  and  one  consumer 
group.  The  majority  of  the 
commenters — including  the  Hawaii 
Department  of  Transportation. 
Maryland  Department  of 
Transportation.  Georgia  Department  of 
Transportation.  Michigan  Office  of 
Highway  Safety  Planning.  Texas  State 
Department  of  Highway  and  Public 
Transportation,  and  the  Oregon 
Departments  of  State  Police  and 
Transportation — supported  the  proposed 
simplification  of  the  procedures.  For 
example,  the  Texas  State  Department  of 
Highways  and  Public  Transportation 
stated  that  the  procedural  changes  will 
benefit  the  State  by  allowing  relevant 
input  earlier  in  the  process,  eliminating 
unnecesssary  steps,  and  concentrating 
on  the  primary  factors  that  relate  to 
speed  limit  compliance,  enforcement, 
and  safety. 

In  contrast,  the  Massachusetts 
Department  of  Public  Works,  the 
California  Departments  of  Highway 
Patrol  and  Transportation,  the  North 
Dakota  State  Highway  Department,  the 
State  of  New  York  Department  of 
Transportation,  and  the  Center  For  Auto 
Safety  (CFAS)  submitted  comments 
opposing  the  proposed  changes. 
Comments  concerning  specific  proposals 
in  the  NPRM  are  discussed  in  the 
pertinent  sections. 

Several  comments  addressed  matters 
that  would  require  legislative  changes. 
For  example,  some  commenters 
questioned  the  general  validity  of  a 
Federal  role  in  speed  limit  enforcement. 
Another  party  argued  that  the  urban 
boundary  limit  in  {  659.7  is  an 
unrealistic  point  at  which  to  require  a 
reduction  in  speed.  The  Texas 
Department  of  Highways  and  Public 
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Transportation  recommended  ihat  the 
Department  develop  a  system  to  provide 
adjustments  for  states  that  have  raised 
speed  limits  on  certain  highways  to  65 
MPH  versus  those  states  that  have  not. 
Since  resolution  of  these  concerns 
would  require  statutory  changes,  the 
Department  is  unable  to  address  them  in 
this  rulemaking,  regardless  of  merit. 

The  California  Departments  of 
Highway  Patrol  and  Transportation 
argued  that  the  Department  should 
withhold  final  rulemaking  until  Congress 
completed  its  consideration  of  pending 
bills  that  addressed  speed  limit 
compliance.  Since  those  comments  were 
filed,  Congress  has  acted.  Although  Pub. 
L  100-457  provides  that  there  will  be  no 
enforcement  for  alleged  noncompliance 
during  fiscal  years  1986-1988.  it  is 
possible  that  a  State  might  be  in 
noncompliance  in  fiscal  year  1989  or 
beyond.  In  light  of  that  possibility,  it  is 
appropriate  to  have  these  revised 
procedures  in  place  to  assure  that  there 
are  no  unnecessary  delays  at  that  time. 

Section-By-Section  Analysis  of  Changes 

Section  659.15    Certification  Content 

Section  154(e)  provides  that  each 
State  shall  submit  to  the  Secretary  such 
data  as  the  Secretary  determines  is 
necessary  to  support  its  certification 
under  section  141.  including  data 
representing  statewide  driver 
noncompliance  with  the  55  MPH  speed 
limit.  The  data  is  to  be  submitted  "in 
accordance  with  criteria  to  be 
established  by  the  Secretary,  including 
criteria  which  take  into  account  the 
variability  of  speedometer 
readings  *  *  *." 

When  a  final  rule  implementing  this 
provision  was  published  (45  FR  64488; 
September  29, 1980),  speedometer 
variability  was  acknowledged,  but  no 
specific  procedures  to  account  for  it 
were  put  in  regulatory  form.  Discussion 
of  speedometer  variability  was  confined 
to  the  rule's  supplementary  information 
section.  That  narrative  indicated  that 
methodologies  available  to  implement 
the  concept  would  be  published  and 
distributed  at  a  later  date.  Until  the 
NPRM,  however,  no  further  discussion 
of  this  topic  appeared  in  the  Federal 
Register.  Instead,  beginning  in  1980.  the 
speedometer  variability  adjustment 
process  has  bean  handled,  on  an  annual 
basis,  via  memorandum  from  FHWA 
Headquarters  to  the  FHWA  field  offices, 
with  the  appropriate  information  then 
passed  on  to  the  States.  The  States  then 
made  the  appropriate  adjustment  prior 
to  submission  of  their  annual 
certification  of  speed  limit  enforcement 
required  by  23  U.S.C.  141. 


FHWA  and  NHTSA  have  determined 
that  it  would  be  appropriate  to  publish 
these  speedometer  variability 
adjustment  procedures  in  the  Code  of 
Federal  Regulations,  so  that  they  will  be 
readily  available  to  the  public. 
Therefore,  we  have  amended  23  CFR 
659.15(d)  to  set  forth  the  entire  process 
whereby  a  State  produces  a  statewide 
value  for  the  percentage  of  vehicles 
exceeding  55  MPH.  That  subsection  is  as 
proposed  in  the  NPRM.  except  the  letter 
"H"  has  been  substituted  for  "G"  in 
paragraph  (d)(2)  to  reduce  any  possible 
confusion. 

The  California  Departments  of 
Highway  Patrol  and  Transportation, 
citing  a  study  by  the  National  Academy 
of  Sciences,  argued  that  the 
speedometer  variability  adjustment 
process  contained  in  the  NPRM  is 
"seriously  flawed".  They  also  argued 
that  the  statute  does  not  specifically 
authorize  the  adjustments  for  statistical 
and  equipment  error  and  that  the  second 
adjustment  in  S  659.15(d)(1)  should  use  a 
confidence  level  of  99%  instead  of  95%, 
We  have  reviewed  this  adjustment 
methodology  and  continue  to  believe 
that  it  is  appropriate.  Furthermore,  a  95% 
confidence  level  is  widely  used  in 
statistical  analyses. 

Section  659.19    Effect  of  Failure  To 
Certify  or  To  Meet  Compliance 
Standards 

Much  of  existing  {  659.19  implements 
the  earUer  statutory  scheme,  which 
included  a  phased-in  compliance 
process.  The  1981  amendment  to  23 
U.S.C.  154  (section  1108(a)  of  Pub.  L  97- 
35)  replaced  the  phased-in  compliance 
requirement  (which  set  different 
compliance  standards  for  different 
years)  with  a  straightforward 
compliance  standard  of  50  percent. 
Thus.  States  now  must  demonstrate  that 
the  percentage  of  motor  vehicles 
exceeding  55  MPH  on  roads  posted  at 
that  speed  is  not  greater  than  50  percent 
The  regulation  has  been  revised  to 
reflect  the  statutory  amendments. 

The  California  Department  of 
Highway  Patrol  pointed  out  that  the 
statute  does  not  specifically  provide  for 
a  100  percent  sanction,  i.e..  withholding 
of  project  approvals,  when  a  State  is  not 
"adequately  enforcing"  the  55  MPH 
limit.  However.  23  CFR  659.19(a) 
currently  could  be  construed  as 
providing  for  such  a  sanction,  despite 
the  fact  that  there  is  no  definition  for  the 
quoted  phrase.  Since  some  might  think 
that  this  ambiguous  provision  could 
apply  in  the  event  that  more  than  50 
percent  of  the  vehicles  operated  above 
55  MPH,  and  since  the  statute  clearly 
limits  the  sanction  in  that  circumstance 
to  10  percent  we  have  revised  the 


regulation  to  eliminate  the  "not 
adequately  enforcing"  language,  in  order 
to  more  closely  align  the  regulation  with 
the  statute. 

Subsection  (d)  revises  the  provision 
covering  the  apportionment  of  funds  that 
had  been  withheld  from  a  State  in  prior 
years.  The  applicable  statutory 
provision  provides  that  the  Secretary 
shall  promptly  apportion  to  a  State  any 
funds  that  have  been  withheld  pursuant 
to  subsection  (f)  "*  *  *  if  he  determines 
that  the  percentage  of  motor  vehicles  in 
such  State  exceeding  fifty-five  miles  per 
hour  has  dropped  to  the  level  specified 
for  the  fiscal  year  for  which  the  funds 
were  withheld."  23  U.S.C  154(h). 

The  "level  specified  for  the  fiscal 
year"  language,  which  was  incorporated 
in  the  existing  regulation,  is  based  on 
the  Federal-Aid  Highway  Amendments 
of  1974  (Pub.  L  93-643)  and  secUon  205 
of  the  Surface  Transportation 
Assistance  Act  of  1978  (Pub.  L  9&-599). 
and  refers  to  the  former  phased-in 
compliance  process.  The  Department 
therefore,  has  amended  this  language  to 
reflect  the  fact  that  under  current  law 
the  uniform  compliance  level  ia  50 
percent. 

Section  154(h)  provides  that  the 
Department  shall  apportion  to  a  State        ^ 
any  funds  that  have  been  withheld 
because  of  the  State's  noncompliance  if 
it  determines  that  the  State  has  come 
into  compliance  in  a  later  year.  New 
§  659.19(d)  clarifies  that  funds 
apportioned  under  this  provision  are 
subject  to  the  limitations  established  by 
23  U.S.C.  118(b)(1).  which  provides  that 
sums  apportioned  to  the  three  Federal- 
aid  systems  from  which  sums  can  be 
withheld  under  the  speed  limit  law  are 
available  for  expenditure  "for  a  period 
of  three  years  after  the  close  of  the  fiscal 
year  for  which  such  sums  are  authorized 
and  any  amounts  so  apportioned 
remaining  unexpended  at  the  end  of  the 
such  period  lapse."  Thus,  funds  withheld 
from  a  State  will  be  apportioned  only  if 
the  Department  determines,  based  upon 
an  analysis  of  speed  monitoring  data  for 
a  complete  fiscal  year,  that  the  State  has 
come  into  compliance  such  that  the 
withheld  funds  wiil  be  available  for 
expenditure. 

New  S  659.19(e)  describes  the  action 
that  will  be  taken  by  the  Department  in 
the  event  that  the  procedures  of  §  659.21 
are  not  completed  by  the  date  on  which 
apportionments  are  made  for  the 
following  fiscal  year  (normally  October 
1).  In  part  because  of  the  complexity  of 
the  current  Part  659,  on  a  numl)er  of 
occasions  during  the  past  few  years  the 
Department  has  not  been  able  to  render 
a  final  determination  on  the  issues  of 
whether  and  by  how  much  a  State's 
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apportionments  should  be  reduced  by 
that  date.  In  order  to  assure  that  a 
proper  sanction  can  be  imposed  in  the 
event  that  the  State  is  found  to  be  in 
non-compliance,  the  Department  has 
apportioned  Federal-aid  funds  for  that 
State,  but  reserved  from  obligation  an 
amount  equal  to  10  percent  of  the  State's 
primary,  secondary,  and  urban 
apportionments  for  that  fiscal  year. 

This  step  was  taken  because  a  State's 
apportionments  cannot  be  reduced  until 
a  final  determination  is  made  that  it  was 
not  in  compliance.  Yet  if  the  Department 
did  not  take  the  precautionary  step  of 
reserving  these  funds,  a  situation  could 
arise  wherein  a  State  would  have 
obligated  all  of  its  apportionments  prior 
to  a  fmal  decision.  "Then,  if  the 
Department  subsequently  concluded 
that  the  State  had  not  complied,  it  would 
be  unable  to  fulfill  its  statutory 
obligation  to  withhold  funds  from  that 
State. 

CFAS  submitted  comments 
challenging  the  procedural  and 
substantive  validity  of  9  659.19(e).  CFAS 
claimed  that  this  provision  was  a 
"means  for  authorizing  administrative 
delay  in  order  to  postpone  decisions  and 
avoid  imposing  mandatory  statutory 
penalties  *  *  *  [and]  is  a  blatant  attempt 
at  posturing  in  order  to  improve  the 
agencies'  legal  position  in  court."  CFAS 
also  argued  that  "(t]he  introduction  of 
the  reservation  from  obligation  into 
DOT  regulations  attempts  to  justify  prior 
unauthorized  agency  practice  that 
violates  the  statutory  scheme."  DOT 
obviously  disagrees.  The  Department 
believes  that  the  funds  reservation 
procedure  is  a  proper  response, 
consistent  with  the  statute,  to 
circumstances  in  which  a  final  decision 
on  compliance  and  sanctions  cannot  be 
made  prior  to  the  next  scheduled 
apportionment  of  funds.  The  revised 
regulation  merely  codifies  this  process 
in  the  regulations. 

The  California  Departments  of 
Highway  Patrol  and  Transportation 
urged  the  Department  to  not  withhold 
apportionments  until  after  a  final 
sanction  decision  is  made.  They  argued 
that  it  would  be  more  equitable  to 
withhold  apportionments  for  the  year 
following  a  final  noncompliance 
decision.  However,  in  view  of  the 
statutory  language,  we  cannot  simply 
ignore  the  pendency  of  an  enforcement 
proceeding.  The  reservation  process 
allows  the  Department  to  take 
appropriate  action  after  a  fmal  decision 
is  made. 

Section  659.21    Procedures 

Based  on  our  past  experiences  with 
the  current  procedures,  we  are  adopting 
d  less  formal  and  more  streamlined 


process  that  will  allow  a  more  prompt 
resolution  of  compliance  and  funding 
issues,  while  still  affording  each  State 
an  ample  opportimity  to  present  its 
position  to  the  Department.  The  major 
difference  from  the  old  rule  involves  the 
elimination  of  the  formal  hearing 
process,  as  outlined  more  fully  below. 
The  new  regulation  eliminates  steps 
that  have  simply  proven  to  be 
nonproductive,  based  on  the 
Department's  experience.  The  issue  of 
compliance  is  generally  self-evident, 
since  it  is  based  upon  data  compiled  by 
the  State  (and  adjusted  in  accordance 
with  FHWA  procedures).  If  a  State 
wishes  to  present  additional  information 
to  the  Department  on  the  issue  of 
compliance,  it  will  still  be  able  to  do  so 
in  an  informal,  non-hearing  context. 
With  respect  to  the  amount  and  timing 
of  any  sanctions  for  noncompliance,  the 
new  rule  will  provide  the  same 
opportunity  for  the  States  to  provide 
information  and  arguments  as  under  the 
existing  rule.  Moreover,  under  the  new 
procedure,  the  States  will  be  able  to 
address  the  issue  of  sanctions  prior  to 
the  final  determination  on  compliance. 
Therefore,  the  following  procedures 
will  be  used,  beginning  with 
certifications  involving  fiscal  year  1989: 

If  the  information  available  to  the 
FHWA  and  NHTSA  Administrators 
indicates  that  a  State  does  not  appear  to 
be  in  compliance,  the  Administrators 
will  send  a  proposed  noncompliance 
determination  to  the  Governor.  This 
decision  would  usually  be  based  on  data 
submitted  by  the  State,  but  the 
Administrators  may  also  consider  other 
data  if  it  seems  appropriate,  such  as  if 
there  is  a  reason  to  doubt  the  accuracy 
of  the  State's  submission. 

A  State  will  have  30  days  from  the 
date  of  receipt  of  the  Administrators' 
letter  to  request  an  opportunity  to  show 
cause  why  it  should  not  be  found  in 
noncompliance,  discuss  a  possible 
sanction,  and/or  discuss  a  possible 
hardship  deferral.  If  a  State  wishes,  an 
informal  meeting  will  be  held  with  the 
Administrators  and/or  their 
representatives.  A  transcript  of  that 
meeting  will  be  prepared.  The  State  can 
offer  any  relevant  information,  including 
{^materials  concerning  compliance, 
Enforcement,  hardship,  and  sanction 
■Revels.  In  lieu  of  requesting  a  meeting, 
within  the  30-day  period  the  State  can 
present  written  information  to  the 
Administrators  concerning  compliance, 
enforcement,  sanctions,  and  deferrals. 
(If  the  State  agrees  that  it  is  not  in 
compliance,  the  meeting  or  letter  would 
focus  on  the  amount  and/or  timing  of 
the  sanction.)  If  a  State  believes  it  needs 
more  than  30  days  to  prepare  its 
response,  it  may  request  an  extension  of 


time.  Such  a  request  should  be 
submitted  to  the  Administrators,  jointly, 
along  with  the  basis  for  the  State's 
request. 

On  the  basis  of  the  information 
provided,  the  Secretary  will  issue  a  fmal 
decision,  in  writing,  regarding  the  State's 
compliance  and,  if  applicable,  the 
amount  and  timing  of  any  reduction  of 
apportionments.  The  decision  will  set 
forth  the  basis  for  the  determination, 
and  a  copy  will  be  sent  to  the  State. 

This  procedural  change  will  afford  all 
States  an  adequate  opportunity  to 
attempt  to  demonstrate  to  the 
Department  that  the  data  submitted  with 
the  annual  certification  do  not  tell  the 
entire  story,  and  to  submit  any  other 
relevant  information  that  a  State  wishes 
the  Department  to  consider  on  the  issues 
of  what  the  sanction  should  be  and 
whether  any  sanction  should  be 
deferred. 

The  proposal  to  revise  S  659.21  was 
the  focus  of  most  of  the  comments  on 
the  NPRM.  Two  commenters,  who 
generally  supported  the  procedural 
changes,  urged  the  Department  to 
specify  a  time  frame  for  States  to 
prepare  their  case.  This  suggestion  has 
been  incorporated.  One  of  these  parties 
also  recommended  that  the  Department 
specify  (1)  that  FHWA  and  NHTSA  will 
jointly  make  the  written  notification  of 
proposed  determination  within  45  days 
of  receipt  of  the  affected  State's 
certification,  (2)  the  particular  official  or 
office  to  which  requests  for  an  informal 
hearing  or  documents  are  to  be 
submitted.  (3)  which  past  and  current 
operational  programs  are  to  be  included 
in  the  scope  of  review,  (4)  the  particular 
Department  official  to  whom  the 
information  is  to  be  submitted,  and  (5) 
that  the  Department  will  send  the  State 
a  copy  of  its  final  decision.  The 
Department  has  accommodated  most  of 
these  suggestions  in  the  revised 
regulation.  However,  we  do  not  believe 
it  would  be  appropriate  to  restrict 
agency  decisionmaking  to  a  rigid  time 
limit.  In  view  of  the  variety  of  issues 
that  might  arise,  particularly  with 
respect  to  the  level  and  timing  of 
sanctions  for  noncompliance,  we  have 
decided  to  retain  flexibility  in  this  area. 

The  California  Departments  of 
Highway  Patrol  and  Transportation 
urged  the  Department  to  retain  its 
existing  procedures,  arguing  that  the 
proposed  changes  fail  to  provide  a  State 
an  adequate  opportunity  to  appeal  a 
decision  to  impose  sanctions.  "The  new 
rule,  however,  provides  the  States  the 
same  opportunity  to  offer  information 
and  arguments  on  the  sanction  issue  as 
the  old  rule;  neither  provides  an 
opportunity  for  administrative  appeal  of 
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the  sanction  determination.  Moreover, 
an  affected  State  may  still  obtain 
judicial  review  of  the  Department's 
determination. 

California  also  urged  the  Department 
to  make  several  significant  substantive 
changes  with  respect  to  the 
determination  of  an  appropriate 
sanction.  They  argued  tliiat  withholding 
funding  for  safety  projects  is 
inconsistent  with  highway  safety  and 
that  the  Department  should  return 
withheld  or  reserved  funds  to  a  State  if 
those  funds  are  to  be  expended  on 
safety-related  projects,  "rhey  also  argued 
that  States  should  be  allowed  to  make 
innovative  proposals  for  improving 
safety  in  lieu  of  sanctions.  We  do  not 
believe  that  the  regulation  needs  to  be 
changed  as  California  suggests.  The 
Secretary  will  consider  the  issues  raised 
by  California  in  determining  the  level  of 
sanction  to  impose  in  the  event  of 
noncompliance;  however,  the 
Department  does  not  have  the  discretion 
under  the  law  to  consider  foregoing  a 
penalty  altogether  in  the  event  of 
noncompliance. 

The  North  Dakota  State  Highway 
Department  opposed  the  proposed 
change  in  procedures,  arguing  that  it 
favors  a  lengthier  process  because  it 
delays  the  loss  of  funds,  and  that  if  the 
hearing  is  eliminated,  there  will  be 
insufficient  time  for  the  States  to 
construct  a  case  in  their  own  defense. 
The  Department  is  aware  of  North 
Dakota's  policy  view  that  the  entire 
sanction  mechanism  is  ineffective, 
counterproductive,  and  should  be 
repealed.  However,  the  sanctioning 
mechanism  is  mandated  by  statute, 
which  DOT  is  required  to  administer  to 
the  best  of  its  ability.  Therefore,  we 
cannot  agree  that  procedures  should  be 
constructed  to  create  delay  in 
administrative  decisionmaking  in  order 
to  intentionally  defer  the  imposition  of 
sanctions.  With  respect  to  North 
Dakota's  second  point,  the  Department 
has  concluded  that  30  days  affords 
States  an  adequate  amount  of  time  to 
prepare  their  case.  However,  a  State 
may  obtain  an  extension  of  that  period 
if  it  can  show  that  one  is  warranted. 

The  State  of  New  York  Department  of 
Transportation  expressed  concern  that 
the  proposed  procedural  changes  will 
abridge  a  State's  right  to  a  formal 
hearing,  and  urged  the  Department  to 
allow  a  State  to  request  a  formal  hearing 
in  addition  to  an  informal  hearing. 
Section  154,  however,  does  not  confer  a 
statutory  right  to  a  formal  APA  hearing 
prior  to  the  imposition  of  sanctions. 
Under  the  APA,  the  Department  has  the 
flexibility  to  fashion  other,  more 
appropriate  procedures  to  comply  with 


the  statutes  governing  the  national 
maximum  speed  limit. 

CFAS  argued  that  the  NPRM  would 
change  the  compliance  decision  process 
in  that  it  would  "alter  the  criteria  on 
which  the  compliance  finding  is 
predicated."  It  was  never  our  intent  to 
alter  the  substantive  criteria  for 
compliance  determinations.  However,  to 
remove  any  confusion,  the  Department 
has  revised  the  language  of  the  final  rule 
to  clarify  that  information  properly 
relating  to  the  amount  and  timing  of  a 
possible  sanction  will  not  be  considered 
in  determining  whether  a  State  is  in 
compliance. 

CFAS  also  argued  that  due  process 
considerations  demand  that  the 
Department  provide  a  formal  hearing  on 
the  record;  that  the  Department  should 
set  definite  time  limits  for  agency  action; 
and  that  all  final  decisions  should  be  in 
writing  and  state  the  reasons  for  the 
determination.  The  Department  has 
revised  the  language  of  section  659.21(e) 
to  incorporate  the  latter  suggestion. 
However,  for  the  reasons  discussed 
above,  we  disagree  that  it  is  necessary 
to  set  definite  time  limits  for  agency 
action.  With  tespect  to  due  process,  the 
Department  is  not  required  by  statute  or 
due  process  considerations  to  provide  a 
formal  on-the-record  hearing.  In  fact,  to 
continue  to  do  so  would  imnecessarily 
exacerbate  the  delays  in  reaching  a  final 
decision  that  CFAS  has  opposed  in  the 
past.  Moreover,  since  a  State  may 
obtain  judicial  review  of  the  Secretary's 
final  determination,  its  due  process 
rights  are  fully  preserved. 

Administrative  Law  Judges 

In  the  NPRM,  the  Department 
requested  comments  on  whether  a 
separate  provision  was  desirable  to 
specifically  authorize  the 
Administrators,  at  their  option,  to  utilize 
Administrative  Law  Judges  (ALJ's)  to 
determine  questions  of  fact.  The 
Department  received  comments  both 
supporting  and  opposing  such  action. 

The  Hawaii  Department  of 
Transportation  and  the  North  Dakota 
State  Highway  Department  opposed 
using  ALJs  to  determine  questions  of 
fact.  Hawaii  commented  that  it  would 
add  unnecessary  cost  to  the  process, 
and  North  Dakota  stated  that  it  was 
unnecessary,  since  the  States  supply  the 
certification  data. 

The  Massachusetts  Department  of 
Public  Works  and  the  Oregon 
Department  of  State  Police  supported  a 
separate  provision  authorizing  the  use  of 
AL]s.  Massachusetts  argued  that 
because  ALJs  were  the  only  impartial 
arbitrators  within  the  process,  their  role 
should  be  expanded  to  include  the 
deciding  of  both  comphance  and 


sanction  issues.  Oregon  also  urged  the 
Department  to  use  ALJs  to  determine 
questions  of  fact  regarding  sanctions. 

The  Department  agrees  with  the 
commenters  opposing  the  use  of  an  ALJ. 
We  do  not  believe  that  there  will  be 
significant  factual  disputes.  Since  the 
sanction  determination  process  is 
ultimately  committed  to  the  Secretary's  . 
discretion,  we  believe  that  an  ALJ  would 
not  serve  a  useful  role  in  that  area. 

Miscellaneous 

Section  174  of  Pub.  L  100-17  (April  2. 
1987)  and  section  329(a)  of  Pub.  L  100- 
202  (December  22, 1987)  authorize  the 
States  to  increase,  without  loss  of 
Federal-aid  funds,  the  maximum  speed 
limit  to  65  MPH  on  Interstate  and  certain 
other  highways  of  similar  design  located 
outside  of  urbanized  areas  of  50.000 
population  or  more.  These  provisions 
required  certain  technical  changes  to  the 
regulation,  and  these  have  been  made 
where  necessary.  Finally,  other 
technical  changes  have  been  made 
where  appropriate,  where  operating 
experience  has  demonstrated  a  need  for 
further  clarification. 

Regulatory  Evaluatioo/ Flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  However, 
because  of  the  public's  interest  in  speed 
limit  enforcement,  it  is  considered  a 
significant  regulation  under  the 
Department's  regulatory  policies  and 
procedures.  Although  CFAS  argued  that 
the  Department  must  author  a  detailed 
regulatory  evaluation,  such  an 
evaluation  is  not  required,  since  the 
changes  to  the  current  regulation 
effected  by  this  amendment  are 
procedural  in  nature  or  are  merely 
technical  to  reflect  statutory  changes. 

CFAS  also  argued  that  the 
Department  should  have  extended  the 
comment  period  an  additional  60  days. 
CFAS  accused  the  Department  "of 
rushing  through  important  policy 
changes  that  are  unsupported  in  statute, 
prior  to  the  decisions  of  the  Federal 
courts  on  the  merits  of  litigation  against 
the  U.S.  DOT  on  its  administration  of 
the  55  MPH  national  speed  limit  law." 

The  Department  believes  that  all 
interested  parties  have  had  an  adequate 
opportunity  to  present  their  views  on 
these  issues.  Moreover,  this  amendment 
does  not  constitute  a  "pohcy  change."  It 
merely  streamlines  an  unwieldy,  overly 
complex  procedural  scheme  that  has 
proven  to  be  unnecessary.  With  respect 
to  CFAS's  litigation  concerns,  these 
changes  are  of  course  prospective  only. 
Moreover,  on  May  23. 1989,  the  United 
States  District  Court  for  the  District  of 
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Columbia  issued  an  order  dismissing  the 
CFAS  complaint.  The  Court  found  that 
section  351  of  the  Department  of 
Transportation  and  Related  Agency 
Approprations  Act  for  Fiscal  Year  1989, 
which  precludes  enforcement  of  the 
speed  limit  law  against  States  with 
respect  to  Fiscal  Years  1986, 1987  and 
1988,  mooted  any  changes  to  the 
timeliness  of  the  Department's 
enforcement  efforts  with  respect  to 
those  years.  It  then  concluded  that  the 
possibility  that  CFAS  would  be 
subjected  to  similar  delays  in  the  future 
was  too  speculative  to  warrant  retaining 
jurisdiction. 

Because  this  rule  prescribes 
procedural  requirements  for 
implementation  of  the  statute,  and 
because  its  economic  impact,  if  any,  will 
result  from  the  operation  of  the  statute 
and  not  this  rule,  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  it  is 
certifled  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511]  and  have  been  assigned  OMB 
control  number  2125-0027. 

FHWA  and  NHTSA  have  considered 
the  environmental  implications  of  this 
rule,  in  accordance  with  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  significantly 
a^ect  the  human  environment. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

In  consideration  of  the  foregoing,  the 
FHWA  and  NHTSA  hereby  amend 
Chapter  I  of  Title  23,  Code  of  Federal 
Regulations  as  set  forth  below: 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20,205,  Highway  Plamiing 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Fart  659 

Grant  programs-transportation. 
Highways  and  roads,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  Speed  limit.  Traffic 
regulations. 


Issued  on  June  7, 1989. 

RJ).  Moigan, 

Executive  Director,  Federal  Highway 
A  dministration. 

leffray  R.  Millar, 

Acting  Administrator.  National  Highway 
Traffic  Safety  Administration. 

PART  6S9-CERTIFICATION  OF 
SPEED  UMIT  ENFORCEMENT 

The  FHWA  and  the  NHTSA  amend  23 
CFR  Part  659  as  follows: 

1.  The  authority  citation  for  23  CFR 
Part  659  is  revised  as  follows: 

Authority:  23  U.S.C.  118, 141, 154.  and  315, 
49  CFR  1.48(b)  and  1.50. 

2.  Section  859.5  is  amended  by  adding 
a  paragraph  (e)  to  read  as  follows: 

(659.8    DeflnMons. 


(e)  "An  area  of  50,000  population  or 
more"  is  the  same  as  the  term 
"urbanized  area"  as  defined  in  23  U.S.C. 
101(a). 

3.  Section  659.7  is  amended  by 
revising  paragraph  (a)  as  follows: 

9  659.7    AdoptkMi  of  a  national  maximum 
•pMdHmIt 

(a)  The  maximum  speed  limit  on  a 
highway  either  on  the  Interstate  System, 
or  designated  for  participation  in  the 
demonstration  program  established  by 
section  329  (a)  of  Pub.  L  100-202,  and 
located  outside  of  an  urbanized  area  of 
50,000  population  or  more,  shall  be  65 
mph  or  less.  The  maximum  speed  limit 
on  all  other  highways  in  the  State  shall 
be  55  mph  or  less.  Emergency  and  police 
motor  vehicles  may  be  authorized  to 
operate  at  higher  speeds  when 
necessary  to  protect  the  public  health  or 
safety. 

4.  In  9  659.9,  paragraph  (b](5)(ii). 
(b)(7)(i),  (b)(7](ii),  and  (c)(2)  are  revised 
and  a  parenthetical  is  added  at  the  end 
of  the  section  to  read  as  follows: 

S  659.9    Fonnulation  of  a  plan  for 
monitoiino  speeds. 

(b)  *  *  * 
(5)  *  •  * 

(ii)  A  24-hour  monitoring  period  shall 
be  the  minimum  duration  of  any 
individual  sampling  session. 

(7)  *  *  • 

(i)  Schedule — a  detailed  schedule 
shall  distribute  speed  monitoring 
sessions  evenly  among  the  days  of  the 
week  and  the  three  month  periods  of  the 
year  ending  December  31,  March  31, 
June  30,  and  September  30. 


(ii)  Field  data  collection — the  goal  is 
to  obtain,  during  each  monitoring 
session,  a  representative  record  of  the 
trafHc  speeds  that  normally  occur  in  a 
given  segment.  Therefore,  the  choice  of 
a  data  collection  site  within  a  given 
segment  should  reflect  the  geometric 
design  conditions  of  the  segment  In 
addition,  the  collection  of  data  should 
not  be  attempted  and  data  will  not  be 
acceptable  in  determining  compliance,  if 
conditions  at  a  site  are  such  that  the 
normal  flow  of  traffic  is  substantially 
restricted  by  activities  such  as  roadway 
construction  or  maintenance  operations, 
extreme  weather  conditions,  temporary 
lane  closings,  or  the  presence  of  non- 
routine  enforcement  activity. 

(c)  •  *  • 

(2)  Adjustments  to  the  number  of 
sampling  locations  in  a  state. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0027) 

5.  Section  659.13  is  revised  to  read  as 
follows: 

§  659.13    Certification  requirement 

Each  State  shall  certify  to  the"* 
Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing  the  National  Maximum  Speed 
Limit  on  all  public  highways  in 
accordance  with  23  U.S.C.  154.  The 
certification  shall  be  supported  by 
information  on  activities  and  results 
achieved  during  the  12-month  period 
ending  on  September  30  preceding  the 
January  1  date  by  which  certification  is 
required. 

6.  In  S  659.15  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

§695.15    Certificetion  content 

(a)(1)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  National 
Maximum  Speed  Limit  on  public 
highways  in  the  State  is  being  enforced. 
The  certifying  statement  shall  be 
worded  as  follows: 

(Name  of  certifying  official),  (position  title), 
of  the  (State  or  Commonwealth) 

of .  do  hereby  certify  that  the  (Stale 

or  Commonwealth)  of .  is  enforcing 

the  National  Maximum  Speed  Limit. 

(2)  If  this  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor,  shall  also  be 
included  in  the  certification  made  under 

this  part 

***** 

(d)  The  statewide  percentage  of 
vehicles  exceeding  the  55  mph  speed 
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limit  as  derived  from  the  speed  sampling 
plan  discussed  in  §  659.9,  and  adjusted 
to  take  into  account  variability  of 
speedometer  readings.  The  allowable 
adjustment  shall  be  calculated  using 
either  of  the  two  following  proc  edures: 

(1)  This  procedure  includes  separate 
adjustments  for  each  of  three  potential 
error  sources.  First,  Speedometer 
Variability. 

Let: 

A=  the  percent  of  vehicles  exceeding  55  mph 

derived  from  the  speed  sampling  plan 

required  by  S  659.9. 
B=the  percent  exceeding  60  mph  derived 

from  the  speed  sampling  plan  required  by 

S  659.9. 
C  =  (A-B) 
Let: 

D=the  percent  exceeding  55  mph,  adjusted 
for  the  Hrst  part  of  speedometer 
variability. 

D=.7(C)+B 
Second.  Statistical  Error. 

Let: 

E  =  the  percent  exceeding  55  mph,  adjusted 
for  the  first  and  second  part  of 
speedometer  variability. 

E=D-('.95.n)8(P8t). 

Where  ('.95b)  and  sCJ  are  as  defmed  in  the 
SMPPM. 

Third,  Speed  Monitoring  Equipment 
Error 

Let 

F=a  correction  for  speed  measuring 

equipment  error.  (Derivation  and  use  of 
an  equipment  error  correction  is  subject 
to  approval  by  the  FHWA.) 

G  =  the  percent  exceeding  55  mph,  fully 
adjusted  to  account  for  variability  of 
speedometer  readings. 

G  =  E-F 

(2)  This  procedure  accounts  for  all 
three  error  sources  discussed  in 
paragraph  (d)(1)  with  a  single 
adjustment. 

Let: 

A  =  the  percent  of  vehicles  exceeding  55  mph 

derived  from  the  speed  sampling  plan 

required  by  {  659.9. 
B=the  percent  exceeding  60  mph  derived 

from  the  speed  sampling  plan  required  by 

S  659.9. 
H=the  percent  exceeding  55  mph.  fully 

adjusted  to  account  for  variability  of 

speedometer  readings  using  a  single 

adjustment. 


H  = 


A-l-B 


7.  In  §  659.17.  paragraph  (c)  is  revised 
and  a  parenthetical  is  added  at  the  end 
of  the  section  to  read  as  follows: 


S  659.17    Certificetion  and  statistical 
submittaL 

***** 

(c)  As  described  in  \  659.15(d),  the 
statewide  percentage  of  vehicles 
exceeding  55  mph  is  the  only  direct 
result  of  the  speed  monitoring  program 
that  is  required  for  inclusion  in  the 
annual  certification.  However, 
additional  summary  statistics  from  the 
speed  monitoring  program  are  necessary 
in  order  to  provide  a  complete  review  of 
each  State's  speed  monitoring  program. 
Therefore,  a  report  of  the  average  speed, 
median  speed,  85th  percentile  speed, 
and  percent  of  vehicles  exceeding  55,  60, 
and  65  miles  per  hour  shall  be  submitted 
by  each  State  to  the  FHWA  Division 
Administrator  on  a  quarterly  basis  for 
the  3  month  periods  ending  December 
31,  March  31,  June  30,  and  September  30 
of  each  year.  The  submittal  for  the  July- 
September  quarter  shall,  in  addition  to 
the  quarterly  report,  include  a  summary 
report  of  the  entire  year's  speed 
monitoring  data  (starting  from  the 
previous  October  1). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0027) 

7.  Section  659.19  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d),  and 
adding  paragraph  (e),  to  read  as  follows: 

§659.19    Effect  Of  failure  to  certify  or  to 
meet  tlie  compliance  standards. 

(a)  If  a  State  fails  to  certify  as 
required  by  §  659.13,  no  Federal-aid 
highway  project  shall  be  approved 
under  23  U.S.C.  106  in  that  State. 

(b)  Except  as  provided  by  subsection 
(e),  notwithstanding  the  proper 
submission  of  a  certification  and 
information  supporting  the  enforcement 
activities  of  any  State,  if  the  Department 
determines  that  the  percentage  of  motor 
vehicles  exceeding  55  mph  on  roads 
posted  at  55  mph  is  greater  than  50 
percent,  fimds  apportioned  to  that  State 
under  23  U.S.C.  104(b)(1),  104(b)(2),  and 
104(b)(6)  shall  be  reduced  an  aggregate 
amount  of  up  to  10  percent  for  the  fiscal 
year  subsequent  to  the  fiscal  year  in 
which  the  certification  is  submitted,  or 
for  the  following  fiscal  year  in  the  event 
of  a  hardship  determination. 

(d)  Funds  withheld  pursuant  to  this 
part  shall  be  apportioned  to  a  State, 
subject  to  availability  of  such  funds 
under  23  U.S.C.  118(b)(1).  upon  a 
determination  by  the  Department  that 
the  percentage  of  motor  vehicles 
exceeding  55  mph  on  roads  posted  at  55 
mph  in  such  State,  as  adjusted  in 
accordance  with  S  659.15(d],  has 
dropped  to  50  percent  or  lower.  One 


complete  fiscal  year's  speed  monitoring 
results  will  be  required  to  make  such  a 
determination. 

(e)  If  a  final  decision  under  the 
procedures  of  \  659.21  has  not  been 
made  for  any  State  before  the  beginning 
of  the  fiscal  year  following  the 
certification  required  by  this  part,  the 
Secretary  may  apportion  100  percent  of 
the  funds  for  that  fiscal  year  to  that 
State.  However,  ten  percent  of  the  funds 
apportioned  to  such  a  State  under  23 
U.S.C.  104(b)(1),  104(b)(2)  and  104(b)(6) 
shall  be  reserved  from  obligation, 
pending  a  final  decision  under  {  659.21. 

8.  Section  659.21  is  revised  to  read  as 
follows: 

S  659.21    Procedures. 

(a)  If  the  data  submitted  by  a  State,  or 
other  information  available  to  the 
Department,  shows  that  the  percentage, 
as  adjusted,  of  motor  vehicles  exceeding 
55  mph  on  roads  posted  at  55  mph  in  the 
State  is  greater  than  50  percent,  the 
Administrators  of  the  FHWA  and 
NHTSA  shall  make  a  proposed 
determination  of  noncompliance  and 
shall  notify  the  Governor  of  the  State  of 
that  proposed  determination  by  certified 
mail 

(b)  Within  30  days  from  the  date  of 
receipt  of  the  Administrators'  letter,  the 
State  may  request  a  meeting  to  discuss 
compliance  status  and,  if  applicable,  th<> 
amount  and  timing  of  any  reduction  of 
apportionments.  The  meeting  will  be 
held  with  the  Administrators  and/or 
their  representatives  A  transcript  of  that 
meeting  will  be  prepared.  If  the  State 
does  not  request  a  meeting,  it  may, 
within  30  days  of  its  receipt  of  the  letter, 
submit  a  written  response  for 
consideration  by  the  Department. 
Documents  also  may  be  submitted  prior 
to,  or  at,  the  meeting  if  one  is  requested. 
The  request  for  a  meeting  and/or 
additional  written  documentation  shall 
be  submitted  to  the  Administrators  of 
the  NlfPSA  and  the  FHWA,  jointly. 
Requests  for  extension  of  time  to  comply 
with  these  response  requirements  shall 
also  be  submitted  to  the  Administrators, 
and  shall  include  a  statement  of  the 
basis  for  the  request. 

(c)  If  a  State  wishes  to  request  a 
hardship  deferral  and/or  request  that  its 
apportiorunents  be  reduced  by  an 
amount  less  than  ten  percent  in  the 
event  of  a  determination  of 
noncompliance,  it  shall  advise  the 
Administrators  of  the  basis  for  its 
request  at  or  prior  to  the  meeting 
referred  to  in  subsection  (b]t«f  this 
section  or  in  its  written  reis^onse  to  the 
Administrators'  letter. 
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(d)  The  State  may  offer  any 
information  that  it  considers  helpful  to 
the  Department's  consideration  of  the 
matter  of  sanctions,  including,  but  not 
limited  to,  legislative  actions,  budgetary 
considerations,  judicial  actions,  past 
and  current  operational  enforcement 
programs,  as  well  as  proposals  for 
specific  new  programs. 

(e)  On  the  basis  of  the  information 
provided  by  the  State  and  other 
information  in  the  possession  of  the 
Department,  the  Secretary  will  issue  a 
flnal  decision,  in  writing,  regarding  the 
State's  compliance  and.  if  applicable, 
the  amount  and  timing  of  any  reduction 
of  apportionments.  A  copy  of  that 
decision  will  be  transmitted  promptly  to 
the  State. 

|FR  Doc.  89-14232  Filed  6-15-49:  8.45  am] 
■MJJNQ  COM  4S10-tt-4l 


ENVIRONMENTAL  PflOTECTfON 
AGENCY 

40  CFR  Part  52 
(FRL-3601-2] 

Approval  and  Promulgation  of 
Implamantatlon  Plana;  Ravialon  to  the 
State  of  New  Jeraey  Implementation 
Plan  for  Ozone 

aqcncy:  Environmental  Protection 

Agency. 

action:  Final  rule. 

auMMARv:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  New  Jersey. 
This  revision  will  reduce  emissions  of 
volatile  organic  compounds  from 
gasoline  by  limiting  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  sold  between 
June  30  and  September  15  in  1989  and 
between  May  1  and  September  15  of 
each  year  thereafter  to  9  pounds  per 
square  inch.  EPA  is  also  Hnding  that  the 
New  Jersey  RVP  regulations  are 
"necessary  to  achieve"  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  and  are  therefore  excepted 
from  preemption  under  section  211  of 
the  Clean  Air  Act.  The  intended  effect  of 
this  action  is  to  make  necessary 
progress  towards  attainment  of  the 
ozone  standard  as  expeditiously  as 
practicable  as  required  under  the  Clean 
Air  Act. 

■mcnvi  OATi:  This  action  will  be 
effective  June  30, 1989.  The 
Administrator  has  determined  that  there 
is  good  cause,  within  the  meaning  of  5 
U.S.C.  553(d)(3),  to  make  this  action 
effective  less  than  30  days  after 
publication.  The  industry  has  been  on 
notice  since  the  Administrator  approved 


the  Massachusetts  RVP  SIP  (54  FR 
19173;  May  4, 1989)  that  the 
Administrator  was  inclined  to  approve 
inconsistent  state  RVP  rules  to  the 
extent  necessary  to  provide  for 
attainment.  Making  this  action  effective 
on  the  same  date  as  the  Massachusetts. 
Connecticut  and  Rhode  Island  RVP  rules 
provides  the  industry  with  a  uniform 
effective  date  for  all  the  state  rules 
limiting  RVP  to  9.0  psi  in  the  northeast. 
In  addition,  postponing  the  effective 
date  beyond  June  30  would  undermine 
the  State's  ability  to  achieve  the 
reductions  in  1989  summer  ozone 
concentrations  for  which  the  RVP 
program  was  intended. 
AOOmssit:  Copies  of  the  State 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  II  OfTice,  Air  Programs  Branch. 
26  Federal  Plaza,  Room  1005.  New 
York.  New  York  1027a 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit,  401 
M  Street  SW..  Washington.  DC  20460. 
New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality,  Bureau  of  Air 
Pollution  Control.  401  East  State 
Street.  Trenton,  New  Jersey  08625. 
Fon  nmTHCR  iNroRMATtON  contact: 
Mr.  William  S.  Baker,  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza. 
Room  1005.  New  York,  New  York  10278. 
(212)  264-2517. 

tUPPUMtNTARV  mFOKMATION: 

Introductibn 

This  notice  describes  EPA's  decision 
to  approve  revisions  to  the  New  Jersey 
SIP  which  limit  the  volatility  of  gasoline 
from  June  30  to  September  15  in  1989 
and  from  May  1  to  September  15  every 
year  thereafter.  The  remainder  of  this 
preamble  is  divided  into  four  sections. 
The  first  provides  the  background  for 
this  action,  with  respect  to  both 
chronology  and  the  broad  issues 
involved.  The  second  section  presents 
today's  action  and  EPA's  rationale.  The 
third  section  summarizes  the  comments 
received  on  the  proposed  action  and 
EPA's  responses  to  them.  The  Hnal 
section  discusses  the  enforceability  of 
New  Jersey's  regulation  with  regard  to 
the  test  methods  as  discussed  in  EPA's 
proposed  rulemaking  notice. 

Background 

On  November  12. 1987.  the 
Commissioners  of  the  Northeast  States 
for  Coordinated  Air  Use  Management 
(NESCAUM)  signed  a  Memorandum  of 
Understanding  expressing  their 


intention  to  reduce  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  to  10  pounds 
per  square  inch  (psi)  starting  in  the 
summer  of  1988  and  to  9  psi  in  the 
summer  of  1989  and  continuing  every 
ozone  season  thereafter.  Since  there 
were  delays  in  adopting  necessary 
regulations,  the  1988  limit  of  10  psi  was 
eliminated  and  New  Jersey  passed  a 
regulation  limiting  the  RVP  of  gasoline 
to  9  psi  from  May  1  to  September  15 
starting  in  1989  and  continuing  each 
year  thereafter.  On  January  27, 1989. 
New  Jersey  submitted  a  SIP  revision  to 
EPA  for  approval  to  implement  this 
provision. 

On  March  22. 1989,  EPA  published  a 
notice  (54  FR  11868)  taking  final  action 
on  national  regulation  of  RVP,  to  take 
effect  this  summer.  The  maximum 
allowed  summertime  RVP  in  New  Jersey 
under  the  federal  regulation  is  10.5  psi. 
Under  section  211(c)(4)(A)  of  the  Clean 
Air  Act  (the  Act),  EPA's  final  action 
preempted  inconsistent  state  control  of 
RVP.  except  in  California.  In  its  final 
action,  EPA  noted  that  states  could  be 
exempted  from  preemption  only  if  EPA 
finds  it  is  "necessary"  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  as  provided  in  section 
211(c)(4)(C)  of  the  Act.  Section 
211(c)(4)(C)  of  the  Act  states:  "A  State 
may  prescribe  and  enforce,  for  purposes 
of  motor  vehicle  emission  control,  a 
control  or  prohibition  respecting  the  use 
of  a  fuel  or  fuel  additive  in  a  motor 
vehicle  or  motor  vehicle  engine  if  an 
applicable  implementation  plan  for  such 
State  under  Section  110  so  provides.  The 
Administrator  may  approve  such 
provision  in  an  implementation  plan,  or 
promulgate  an  implementation  plan 
containing  such  a  provision,  only  if  he 
finds  that  the  State  control  or 
prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient 
air  quality  standard  which  the  plan 
implements."  In  its  March  22. 1989 
notice,  EPA  made  specific  note  of  the 
^  NESCAUM  states'  initiatives  and  the 
conditions  for  EPA  approval  of  state 
RVP  regulations. 

On  March  28. 1989,  EPA  published  a 
notice  (54  FR  12654)  proposing  approval 
of  the  New  Jersey  SIP  revision.  EPA  also 
proposed  to  find  that  these  revisions 
were  "necessary"  to  achieve  the 
NAAQS  for  ozone  within  the  meaning  of 
section  211(c)(4)(C)  of  the  Act  and,  thus, 
meet  the  requirements  for  an  exception 
to  federal  preemption. 

Description  of  Today's  Action 

EPA  today  approves  revisions  to  the 
New  Jersey  SIP  which  limits  gasoline 
volatility  to  9  psi  between  June  30  and 
September  15  in  1989  and  between  May 
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1  and  September  15  ii.  each  year 
thereafter.  The  New  Jersey  program 
includes  authority  for  the  State  to  issue 
waivers  to  individual  suppliers  if 
necessary  to  avoid  supply  dislocations. 
EPA  la  approving  the  program  as  a 
whole,  including  any  waivers  the  State 
might  issue  under  this  authority.  This 
aspect  of  EPA's  approval  is  discussed  in 
full  under  section  9  of  the  next  portion  of 
this  notice  describing EPAs  response  to 
comments. 

EPA  is  also  explicitly  finding  that  the 
New  Jersey  revisions  are  "necessary  to 
achieve"  the  NAAQS  within  the 
meaning  of  section  211(c)(4)(C)  of  the 
Act.  This  means  that  New  Jersey's  RVP 
regulations  are  not  preempted  by  the 
federal  RVP  regulations  promulgated  on 
March  22. 1989. 

EPA's  rationale  for  this  action  and  its 
effective  date  are  presented  below.  In 
this  context  many  issues  raised  by 
commenters  on  the  proposal  will  be 
addressed.  The  remaining  comments 
will  be  discussed  in  the  next  portion  of 
this  notice. 

In  approving  the  New  Jersey  RVP  SIP 
revisions,  EPA  must  consider 
requirements  imposed  by  two  different 
sections  of  the  Clean  Air  Act.  As  with 
all  SIP  revisions.  Section  110  provides 
the  requirements  for  approval  into  the 
SIP.  In  this  case,  since  EPA  has 
promulgated  federal  RVP  regulations, 
section  211(c)(4)(A)  preempts 
inconsistent  state  control.  However, 
section  211(c)(4)(C)  provides  that  the 
Administrator  may  except  a  state  RVP 
control  program  firom  preemption  if  he 
finds  it  is  "necessary"  to  achieve  the 
NAAQS.  Thus,  the  New  Jersey  revisions 
must  satisfy  both  section  110  and 
section  211  requirements  to  gain 
approval. 

EPA  has  concluded  that  the  New 
Jersey  RVP  regulations  are  "necessary" 
to  achieve  the  ozone  NAAQS.  In 
reaching  this  conclusion  EPA  has 
followed  the  test  first  articulated  in 
approving  the  Maricopa  County. 
Arizona  SIP  (53  FR  17413  (May  18, 1988) 
and  53  FR  30228  (August  10. 1988))  and 
later  presented  in  the  proposed  approval 
of  the  New  Jersey  revisions.  EPA  stated 
that  if.  after  accounting  for  the  possible 
reductions  from  ail  other  reasonably 
available  control  measures.  New  Jersey 
could  demonstrate  that  RVP  controls  are 
still  required  to  achieve  the  standard, 
then  RVP  controls  are  necessary  within 
the  meaning  of  section  211(c)(4)(C).  EPA 
will  not  interpret  that  provision  to 
require  a  state  to  impose  more  drastic 
measures  such  as  driving  prohibitions  or 
source  shutdowns  before  it  can  adopt  its 
own  fuel  control  program. 

As  discussed  in  the  notice  of  proposed 
rulemaking  (NPR),  the  record  indicates 


that  New  Jersey  needs  volatile  organic 
compound  (VOC)  emission  ^-eductions 
on  the  order  of  at  least  31.9  percent  from 
1987  inventory  levels  to  achieve  the 
standard.  The  State  reviewed 
approximately  22  measures  suggested 
by  EPA  as  reasonable  in  addition  to 
RVP  control  to  9  psi  and  found  they 
could  together  potentially  achieve  a  26.4 
percent  reduction  from  1987  levels.  As 
indicated  at  proposal,  while  EPA's 
regulation  of  gasoline  to  10.5  psi  reduces 
the  emission  reduction  attributable  to 
the  State  regulation,  it  does  not  affect 
the  bottom  line — a  shortfall  will  still 
exist.  EPA's  technical  review  of  the  data 
presented  in  the  State  submission  and 
by  the  commenters  affirms  the 
conclusion  that  a  shortfall  will  exist 
even  with  all  reasonable  State  and 
federal  measures. 

EPA  continues  to  believe  that  the  fact 
that  the  State  RVP  regulation  might  not 
by  itself  fill  the  shortfall  and  hence  by 
itself  achieve  the  standard  does  not 
mean  the  rule  is  not  "necessary  to 
achieve"  the  NAAQS.  It  is  simple  logic 
that  "necessary"  is  not  the  same  as 
"sufficient."  EPA  believes  that  the 
"necessary  to  achieve"  standard  must 
be  interpreted  to  apply  to  measures. 
which  are  needed  to  reduce  ambient 
levels  when  no  other  measures  that  EPA 
or  the  State  has  found  reasonable  are 
available  to  achieve  this  reduction. 
Beyond  such  identified  "reasonable" 
measures,  EPA  need  look  at  other 
measures  before  RVP  control,  only  if  it 
has  clear  evidence  that  RVP  control 
would  have  greater  adverse  impacts 
than  those  alternatives.  EPA  has  no 
such  evidence  here.  Therefore.  EPA  can 
defer  to  New  Jersey's  apparent  view 
that  RVP  control  is  the  next  less  costly 
(or  is  itself  a  reasonable)  measure.  Thus, 
EPA  concludes  that  New  Jersey's  RVP 
regulations  are  "necessary"  to  achieve 
the  NAAQS. 

Summary  of  Public  Comments  and 
EPA's  Responses 

The  major  issues  discussed  in  the 
comments  are:  (1)  What  constitutes  a 
finding  of  "necessary  to  achieve"  the 
standard  under  section  211(c)(4)(C);  (2) 
whether  there  has  been  an  adequate 
tecimical  demonstration  that  controlling 
RVP  to  9  psi  is  "necessary"  (i.e.  whether 
the  threshold  for  exemption  from 
preemption  has  been  crossed);  (3)  the 
scope  of  EPA's  discretion  assuming  a 
finding  that  State  RVP  controls  are 
necessary  to  achieve  the  standard:  (4) 
what  effect  the  9  RVP  limit  in  New 
Jersey  will  have  on  the  cost  and  supply 
of  gasoline  in  the  State  and  the 
Northeast:  (5)  driveability  and  safety 
concerns;  (6)  whether  there  is  an  ozone 
problem  in  New  Jersey:  (7)  whether  the 


State  has  an  adequate  enforcement 
program  or  sufficient  resources  to 
implement  the  State  regulations;  (8) 
whether  the  State  provided  "reasonable 
opportunity"  for  public  comment;  (9) 
what  exemptions  or  waivers  from  the 
State  regulations  should  be  allowed;  (10) 
the  appropriate  timing  for  making  the 
State  regulation  effective:  and  (11) 
whether  EPA  should  withdraw  or 
repropose  this  action  or  reopen  the 
public  comment  period  in  light  of  EPA's 
recent  promulgation  of  federal  RVP 
regulations  and  other  alleged 
deficiencies  in  EPA's  proposed  action. 
Each  issue  is  explored  in  detail  t)elow. 

1.  What  constitutes  a  finding  of 
"necessary  to  achieve"  the  standard 
under  section  211(c)(4)(C)  of  the  Act? 

a.  Making  the  "Necessary"  Finding 
Without  a  Demonstration  of  Attainment 

Comments:  One  group  of  conunents 
questioned  EPA's  ability  to  make  a 
finding  that  New  Jersey's  RVP  regulation 
is  necessary  to  attain  the  ozone 
standard  without  going  through  the 
complete  planning  process  involved  in 
approving  a  state's  response  to  EPA's 
finding  that  the  current  SIP  is 
substantially  inadequate  to  achieve  the 
standard  (the  "SIP  call").  Several 
comments  stated  that  EPA  cannot 
approve  New  Jersey's  RVP  regulation  as 
a  SlPrevision  without  finding  that  the 
SIP  as  a  whole  achieves  attainment  of 
the  NAAQS  for  ozone.  Related 
comments  questioned  EPA's  ability  to 
determine  whether  New  Jersey's  RVP 
controls  are  necessary  without  a  new 
updated  inventory  of  VOC  sources 
which  EPA  will  require  from  the  states 
with  ozone  nonattainment  areas  as  part 
of  their  response  to  the  SIP  calls. 

Response:  Through  its  SIP  calls.  EPA 
has  imposed  on  states  like  New  Jersey 
an  obligation  to  revise  their  ozone  SIPs 
and  demonstrate  attainment  of  the 
standard.  The  thrust  of  these  comments 
is  that  EPA  cannot  make  a  finding  of 
necessity  without  the  states'  first  having 
gone  through  the  new  planning  process 
and  developing  a  new  demonstration  of 
attainment.  EPA  does  not  interpret 
section  211(c)(4)(C)  to  require  a 
complete  demonstration  of  attainment  in 
order  to  approve  a  measure  which  will 
contribute  to  attainment 

Forcing  a  state  to  demonstrate 
attainment  before  allowing  it  to  aunpt 
stricter  fuel  controls  would  yield 
perverse  results.  Areas  with  the  worst 
ozone  nonattainment  problems,  which 
have  the  most  difficulty  assembling  a 
demonstration  of  attainment,  would  be 
disabled  for  perhaps  several  years  from 
adopting  clearly  necessary  controls 
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which  were  ttricter  than  the  national 
RVP  controls.  Several  commenters  noted 
that  ^few  Jersey  so  far  has  not  been  able 
to  identify  any  combination  of  control 
measures  which  would  bring  the  State 
into  attainment.  It  is  precisely  in  areas 
like  New  Jersey,  with  an  especially 
difficult  nonattainment  problem,  where 
the  expeditious  implementation  of  new 
controls,  and  hence  the  finding  of 
necessity  under  section  211(c)(4)(C],  is 
most  appropriate. 

Beyond  that,  it  is  reasonable  for  EPA 
to  use  the  best  information  it  now  has 
available  to  determine  whetfier  New 
Jersey's  RVP  program  will  be  necessary 
to  achieve  the  standard  without  having 
to  wait  for  New  Jersey  to  complete  its 
planning  response  to  the  SIP  call, 
including  its  updated  inventory.  As 
explained  below,  the  VOC  inventory 
and  reduction  Bgures  New  Jersey 
submitted  to  EPA  were  based  on 
reasonably  reliable  models  EPA  has 
used  in  the  past.  Such  figures  are  always 
capable  of  refinement,  but  in  the 
Agency's  Judgment  the  expenditure  of 
time  required  to  do  so  is  not  worth  the 
marginally  improved  accuracy.  See 
Vermont  Yankee  Nuclear  Power  v. 
N.R.D.C.,  435  U.S.  519. 554-555  (1978). 

EPA  has  not  yet  set  a  date  certain  by 
which  New  Jersey  must  attain  the  ozone 
standard.  Congress  may  address  the 
wndespread  nonattainment  problem  in 
the  amendments  to  the  Act  now  being 
considered.  In  the  meantime  EPA  has 
also  proposed  its  own  policy  fur  how  to 
deal  with  SIP  planning  for 
nonattainment  areas  in  the  post-1987 
period  (52  FR  45104.  November  24. 1987). 
The  air  quality  analysis  New  Jersey 
submitted  made  it  clear  that  RVP 
control  beyond  the  federal  requirements 
will  be  necessary  to  any  attainment 
plan,  whether  the  attainment  date  that 
Congress  or  EPA  selects  is  imminent  or 
long-term.  Moreover,  there  is 
widespread  agreement  among  EPA  and 
the  states  in  the  Northeast  that  major 
VOC  reductions,  probably  exceeding  the 
31.9  percent  estimated  by  EPA  in  this 
case,  will  be  required  to  get  close  to 
attaining  the  ozone  standard.  Nothing  in 
the  air  quality  data  from  the  summer  of 
1988.  which  have  become  available  in 
ijuality-assured  form  since  publication 
cf  the  proposal,  indicates  that  the 
reduction  requirement  projected  by  the 
New  Jersey  analysis  overstates  the 
reduction  necessary  to  achieve  the 
standard.  Beyond  that,  the  history  of 
ozone  planning  over  the  last  decade 
makes  it  clear  that  reduction  targets  are 
seldom  overestimated. 

Furthermore,  EPA's  approval  of  this 
revision  now  is  consistent  with  section 
110(aK2)(A)  of  the  Act.  which  requires 


attainment  "as  expeditiously  as 
practicable."  Interpreting  section 
211(c)(4)(C)  to  require  a  complete 
attainment  demonstration  before  EPA 
can  approve  (and  a  state  can  implement) 
a  fiiel  control  that  the  state  has 
determined  to  be  practicable  and  that 
would  advance  the  attauunent  date 
would  effectively  put  section 
211(c)(4)(C]  in  conflict  with  section 
110(a)(2)(A).  It  is  doubtful  that  Congress 
intended  EPA  to  choose  an 
interpretation  that  would  create  such  a 
conflict. 

b.  The  Standard  EPA  has  Applied  to 
Determine  Whether  Fuel  Controls  are 
Necessary  Compared  With  Other 
Controls 

Comments:  Several  commenters 
maintained  that  EPA  had  not  adequately 
analyzed  whether  there  are  other 
control  strategies  reasonably  available 
which  New  Jersey  should  implement 
before  resorting  to  RVP  controls 
inconsistent  widi  the  federal  regulation. 
EPA  will  address  these  comments  in 
section  2c  below.  Other  comments 
concerned  the  standard  that  EPA  should 
use  to  determine  whether  RVP  controls 
are  necessary  compared  to  other 
controls. 

Response:  In  the  proposal  for  this 
action,  EPA  used  the  approach  it  first 
announced  when  approving  the 
Maricopa  County  Arizona  SIP  (53  FR 
17413  (May  18. 1988):  53  FR  30228 
(August  10, 1968))  to  determine  whether 
RVP  controls  beyond  the  federal 
program  are  necessary  to  attain  the 
ozone  standard  in  New  Jersey.  Under 
that  approach,  if  after  accounting  for  the 
possible  reductions  from  all  other 
reasonable  control  measures,  New 
Jersey  could  demonstrate  that  RVP 
controls  are  still  required  to  achieve  the 
standard,  then  RVP  controls  are 
necessary  within  the  meaning  of  section 
211(c)(4)(C).  For  the  reasons  stated  in 
the  Arizona  action  and  the  New  Jersey 
proposal,  EPA  will  not  interpret  section 
211(c](4](C]  to  require  a  sta*e  to  impose 
more  drastic  measures  such  as  driving 
prohibitions  or  source  shutdowns  before 
it  can  adopt  its  own  fuel  control 
program. 

New  Jersey  has  demonstrated  to  EPA 
that  implementing  all  the  control 
measures  which  EPA  now  believes  to  be 
reasonably  available  to  New  Jersey  for 
VOC  control  (including  measures  that 
the  State  has  already  adopted  and  is 
now  beginning  to  implement)  would  not 
achieve  compliance  with  the  ozone 
standard.  The  roster  of  control  measures 
New  Jersey  examined  corresponds  to 
the  list  of  controls  EPA  has  identified  for 
states  to  implement  in  response  to  the 
ozone  SIP  calls,  and  represents  EPA's 


best  judgment  as  to  the  controls  which 
could  now  be  reasonably  implemented. 
See  EPA's  proposed  po8t-1967  ozone 
policy  (52  FR  45104,  appendix  C, 
November  24, 1987).  After  examining  all 
controls  EPA  has  determined  to  be 
reasonable,  a  state  is  free  to  make  its 
own  determination  as  to  what  control 
measures  should  next  be  employed. 

One  comment  maintained  that  EPA's 
method  for  determining  what  is 
necessary  is  too  vague  because  it  would 
allow  EPA  to  approve  state  fuel  controls 
"simply  because  alternative  measures 
are  more  inconvenient,  unpopular,  or 
cosUy."  As  discussed  in  section  2c 
below.  EPA  examined  reasonable 
alternative  controls  which  New  Jersey 
could  implement  and  determined  they 
would  not  achieve  enough  reduction  to 
achieve  the  standard.  EPA  also  has 
determined  that  remaining  controls  such 
as  gas  rationing,  driving  reductions,  and 
source  shutdowns  are  so  drastic  that  the 
State  may  resort  to  fuel  controls  first. 
This  judgment  concerning  what  is  too 
drastic  is  a  complicated  policy 
determination  requiring  the 
Administrator  to  weigh  precisely  those 
factors  which  the  commenter  would 
exclude  from  his  consideration — 
whether  the  remaining  alternatives  are 
costly  or  unpopular.  In  Amoco  Oil  Co.  v. 
Environmental  Protection  Agency,  501 
F.2d  722.  740-741.  the  court  distinguished 
between  the  factual  foundation  which 
EPA  must  provide  in  its  administrative 
decisions  and  policy  judgments  which 
are  an  integral  part  of  the  findings 
Congress  requires  the  Administrator  to 
make  under  the  Act- 
Where  by  contrast,  the  regulations  turn  on 
choices  of  policy,  on  an  assessment  ofn^iks. 
or  on  predictions  dealing  with  matters  on  the 
Frontiers  of  scientific  knowledge,  we  will 
demand  adequate  reasons  and  explanations, 
but  not  "findings"  of  the  sort  familiar  from 
the  world  of  adjudicatioa 

Id.  at  741.  EPA's  and  New  Jersey's 
analysis  of  reasonably  available 
controls  is  based  on  a  factual  record 
supported  by  the  best  analytical  tools 
the  agencies  had  available  to  them  at 
the  time.  EPA's  judgment  that  State  fuel 
regulation  is  a  less  drastic  course  than 
gas  rationing  and  other  unpopular 
controls  so  far  not  implemented  in  any 
SIP  is  clearly  a  matter  on  the  frontier  of 
air  pollution  control  planning,  and 
therefore  cannot  (and  need  not)  be 
supported  by  the  same  technical  record 
as.  for  example,  EPA's  determination 
that  New  Jersey  needs  at  least  a  319 
percent  reduction  from  its  1987 
inventory  to  attain  the  standard. 
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Z  Have  New  Jersey  and  EPA  made  an 
adequate  technical  demonstration  that 
controlling  RVP  to  9psi  is  "necessary" 
to  attain  the  NAAQS? 

a.  Adequacy  of  Emission  Inventory 

Comments:  Several  petroleum 
industry  commenters  argued  that  the 
emission  inventory  used  in  the  technical 
demonstration  is  inadequate.  They 
pointed  out  that  EPA  has  already 
requested  that  New  Jersey  prepare  a 
new  inventory  as  part  of  its  response  to 
the  SIP  call.  Therefore  it  is  argued  that 
New  Jersey's  reliance  on  the  old 
inventory  is  inappropriate. 

Response:  As  described  in  EPA's 
Technical  Support  Document  (TSD).  the 
emission  inventory  used  by  New  Jersey 
and  reviewed  by  EPA  is  based  on  EPA's 
"Compilation  of  Air  Pollutant  Emission 
Factors."  known  by  its  docimient 
number  "AP-42."  This  document  and  its 
updates  are  EPA's  longstanding 
guidance  for  determining  emissions  for 
inventory  purposes  and  has  served  as 
the  basis  for  ozone  SIP  inventories  since 
the  mid-1970s.  Mobile  source  emissions 
were  estimated  using  the  then  current 
version  of  EPA's  mobile  source 
emissions  model,  M0BILE3,  consistent 
with  standard  EPA  guidance.  While  EPA 
has  called  for  many  states,  including 
New  Jersey,  to  update  their  inventories 
for  po8t-1987  SIP  planning  purposes,  the 
Agency  has  continued  to  use  existing 
inventories  in  evaluating  current  control 
proposals.  EPA  expects  the  New  Jersey 
inventory,  not  due  until  late  1989,  to 
show  hi^er  emissions  than  the  current 
inventory  since  it  is  expected  to  include 
more  sources  and  improved  quality 
assurance.  Thus,  if  the  current  inventory 
is  lacking,  it  understates  current 
emissions  and  errs  such  that  the  likely 
percentage  reduction  needed  to  attain 
the  standard  is  also  understated. 

As  stated  in  the  NPR.  EPA  believes 
that  if  there  is  an  error  in  quantifying  the 
emission  reductions  resulting  from 
control  to  9  psi.  those  reductions  are 
understated.  If  the  newly  released 
mobile  source  emission  model. 
M0BILE4.  which  includes  the  effects  of 
running  losses,  were  used,  one  would 
expect  the  reduction  in  tons  of  VOCs  to 
increase  significantly.  Furthermore, 
contrary  to  the  commenters'  belief,  the 
estimated  emission  reduction  is  based 
on  reductions  achieved  during  only  the 
four  and  one-half  months  each  year  the 
regulation  is  effective.  This  approach 
may  understate  the  reduction  since  9  psi 
fuel  may  be  in  the  distribution  system  up 
to  two  additional  months  on  each  end  of 
the  regulatory  season. 

Also,  contrary  to  the  commenters' 
claims,  EPA's  TISD  does  contain  an 
estimate  of  the  emission  reduction 


achieved  by  going  from  EPA's  10.5  psi 
limit  to  New  Jersey's  9  psi  limit.  EPA 
estimated  a  2.3  percent  reduction  from 
the  1987  inventory.  This  estimate  does 
accotmt  for  nonlinearity  in  emission 
reductioiis  with  decreasing  RVP  limits. 

b.  Appropriateness  of  the  Modeling 
Demonstration 

Comments:  While  some  commenters 
agreed  that  modeling  was  necessary  to 
evaluate  the  air  quaUty  benefit  of  the 
RVP  reduction,  they  objected  to  EPA's 
reliance  on  the  Regional  Oxidant  Model 
(ROM).  The  commenters  also  raised 
concerns  about  the  appropriate 
hydrocarbon  to  nitrogen-oxides  (NOx) 
ratios  to  be  used  in  such  modeling.  A 
third  modeling  issue  concerns  New 
Jersey's  and  EPA's  inability  to  associate 
a  quantified  increment  of  improved  air 
quality  with  the  control  of  RVP  to  9  psi. 

Response:  The  claim  that  the  ROM 
does  not  provide  the  spatial  resolution 
needed  for  accxirate  prediction  in 
individual  urban  areas  loses  sight  of  the 
fact  that  we  are  evaluating  a  statewide 
program.  The  Urban  Airshed  Model 
suggested  by  the  commenters  is 
appropriate  for  large  urban  areas  but 
would  have  to  be  run  over  at  least  two 
different  geographic  domains  to  cover 
the  entire  state.  Caught  between  the  two 
available  model  scales,  it  is  EPA's 
technical  judgment  that  the  ROM  is  an 
appropriate  tool  to  use  in  evaluating 
future  reductions  needed  for  New 
Jersey. 

EPA  understands  the  concern  that 
past  strategies  have  focused  almost 
exclusively  on  controlling  VOCs  instead 
of  NO(.  As  indicated  in  EPA's  proposed 
post-1987  ozone  strategy,  future  control 
scenarios  are  likely  to  include  NO,. 
However,  it  is  highly  unlikely  that  NO, 
control  alone  will  suffice.  The  best 
technical  information  available  to  EPA 
at  this  time  concerning  the  Northeast 
ozone  problem  points  to  the  need  for 
substantial  VOC  reductions  and  at  least 
modest  NO,  reductions  in  the  future  to 
attain  the  ozone  standard. 

The  last  modeling  issue  concerned 
New  Jersey's  and  EPA's  inability  to 
associate  a  quantified  increment  of 
improved  air  quality  with  the  control  of 
RVP  to  9  psi.  While  such  a  modeling 
exercise  would  be  ideal,  it  is  unlikely 
that  one  would  have  much  confidence  in 
the  outcome  of  such  a  sensitivity  test. 
The  atmosphere's  response  to  emission 
reductions  of  ozone  precursors  is  highly 
nonlinear  such  that  small  increments  of 
reduction  may  show  little  or  no  effect  on 
their  own.  However,  when  the 
reductions  from  the  State's  many 
strategies  are  aggregated,  the  total 
impact  becomes  quantifiable.  Thus,  even 


though  New  Jersey  and  EPA  cannot 
pinpoint  where  the  air  quality  will 
improve  by  what  amount  on  what  day. 
we  are  confident  that  there  will  be  a  net 
improvement  in  ozone  levels  if  New 
Jersey  were  to  decrease  VOC  emissions 
by  2.3  percent 

c.  Consideration  of  Other  Alternatives 

Comments:  Commenters  expressed 
concern  that  New  Jersey  and  EPA  have 
failed  to  consider  other  significant 
alternative  control  measures  that  could 
lead  to  attainment  including  Stage  II 
vapor  recovery  systems,  controls  on 
municipal  landfills,  source  categories 
that  are  listed  in  EPA's  proposed  post- 
1987  strategy  and  a  host  of 
transportation  control  measures  (TCMs). 
Other  comments  inquired  as  to  how 
New  Jersey  and  EPA  arrived  at  the 
reductions  for  the  control  strategies  that 
were  presented  in  the  NPR  and  TSD. 

Response:  EPA  believes  that  sufficient 
alternatives  were  considered.  EPA  and 
the  State  have  considered  the  emission 
reduction  potential  of  22  different  point 
and  area  source  categories 
corresponding  to  most  of  those 
suggested  by  EPA  in  its  proposed  post- 
1987  ozone  policy  (52  FR  45104. 
appendix  C  November  24, 1987).  Not 
surprisingly,  some  of  the  source 
categories  are  not  applicable  (as  noted 
in  the  TSD)  because  there  are  no  major 
sources  in  those  categories  in  New 
Jersey  or  because  the  State  has  already 
adopted  controls  for  those  categories. 
As  noted  in  the  NPR  most  of  the 
relevant  categories  have  potential 
reductions  that  are  very  small  and. 
when  combined,  total  less  than  0.6 
percent  of  the  1987  inventory.  While,  as 
one  commenter  noted,  some  of  EPA's 
proposed  post-1987  categories  were  not 
evaluated  by  the  State  (such  as  traffic 
maintenance  paint),  based  on  EPA's 
experience  with  these  categories  in 
other  states,  it  is  anticipated  the 
contribution  from  them  would  be 
significanUy  less  than  one  percent  As 
mentioned  in  the  NPR.  other  strategies 
previously  identified  by  the  State  as 
having  the  greatest  potential  for 
significant  future  VOC  reductions  that 
have  not  been  fiiUy  implemented  would 
produce  emission  reductions  on  the 
order  of  25.8  percent  for  a  combined 
total  reduction  of  26.4  percent  in 
conjunction  with  the  minor  categories 
mentioned  above.  This  would  still  leave 
a  shortfall  of  5.5  percent. 

Two  commenters  noted  that  the 
proposal  did  not  account  for  the 
emissions  reductions  from  Stage  II  vapor 
recovery  systems  or  from  controls  on 
emissions  from  municipal  landfills.  New 
Jersey  adopted  Stage  II  controls  on 


25576  Federal  RegUter  /  Vol.  54.  No.  115  /  Friday.  June  16.  1989  /  Rules  and  Regulationa 


rebruary  2Z  1968  and  controts  on 
emissions  from  municipal  iandfilU  on 
June  1. 1987.  Since  both  regulations  have 
been  submitted  to  EPA  as  SIP  revision 
requests  and  are  corrently  being 
implemented  by  the  State,  the  shortfall 
discussed  in  the  NPR  was  catcoiated 
above  and  beyond  the  reductions 
attributable  to  these  controls. 

It  is  true  that  New  Jersey  has  not 
implemented  the  types  of  TCMs 
suj^ested  by  EPA  in  its  proposed  poet- 
ise? ozone  strategy.  However,  based  on 
KPA's  experience  with  the 
i.-nplementation  of  these  measures  in 
other  areas,  we  expect  that  New  Jersey 
would  only  achieve  an  additional  2.0 
r'>ircent  reduction  by  adopting  similar 
strategies.  New  Jersey  would  still  have 
an  estimated  shortfall  of  approximately 
3  5  percent. 

While  EPA  recognizes  that  other 
TCMs  may  be  needed  in  New  Jersey,  the 
remainder  are  difficult  to  quantify,  yield 
small  reductions  individually,  and,  as 
evidenced  by  the  public  reaction  to  the 
EPA-promulgated  implementation  plans 
containing  such  measures  in  the  1970*8 
(^ee  H.R.  Rep.  No.  95-294.  95  Cong.  1st 
Sess..  reprinted  in  4  Legislative  History 
of  the  Clean  Air  Act  Amendments  of 
1977.  at  2748-56  (1978)),  generally  can  be 
expected  to  have  more  significant 
adverse  effects  on  the  public  as  a  whole 
than  RVP  controls  would.  To  be  sure,  if 
there  were  sufficient  evidence  for  EPA 
to  conclude  that  the  state's  RVP  controls 
would  result  in  significantly  more  severe 
impacts  than  other  meastves  that 
p  cither  EPA  nor  the  state  has  yet 
identified  as  "reasonable"  for  the  state 
to  implement  then  it  might  weO  be 
appropriate  for  the  Agency  to  accoont 
for  the  emission  reductions  that  those 
other  measures  would  achieve  before 
determining  the  shortfall  against  whidi 
to  judge  the  RVP  controls.  The  Agency 
does  not  believe,  however,  that  the 
State's  RVP  control  would  produce 
significantly  more  severe  effects  than 
such  alternatives  (e.g..  than  a  trip 
reduction  ordinance  of  the  type  that 
Arizona  found  reasonable  for 
application  in  Phoenix  and  Tucson). 

The  shortfall  demonstration  presented 
in  EPA's  NPR  and  TSD  was  the  outcome 
of  a  comprehensive  review  of  the  air 
quality  and  State  Implementation  Plans 
for  the  ozone  and  carbon  monoxide 
nonattainment  areas  of  New  York  and 
New  Jersey  which  was  perfonned  by  tfje 
Air  and  Waste  Management  Division  of 
EPA  Region  IL  This  review,  entitled  "An 
Evaluation  of  the  Programs  to  Attain  the 
Ozone  and  Carbon  Monoxide  Standards 
in  New  Jersey  and  New  York," 
examined  air  qnaUty  data  for  the  period 
1981  through  1988.  modeling  studies,  and 


SIP  commitments  to  determhie  air 
quality  trends  and  predict  the  ability  of 
each  state  to  attain  the  standards. 

In  sum.  New  Jersey  and  EPA  have 
indeed  examined  a  broad  range  of 
potential  emission  reduction  strategies 
and  have  still  identified  a  significant 
shortfall  in  the  level  of  emission 
reductions  likely  to  be  needed  to 
achieve  the  ozone  standard. 

3.  What  is  the  tcope  of  EPA  'a  discretion 
assuming  a  finding  that  State  R  VP 
controls  are  necessary  to  achieve  the 
standard? 

a.  Permissible  Bases  for  EP.A's  Decision 
To  Approve  State  RVP  Controls 

Comments:  Several  conunenters 
asserted  that  even  where  EPA  has 
determined  that  state  fuel  controts  are 
necessary  to  achieve  the  standard,  EPA 
may  nevertheless  disapprove  those 
controls  if  EPA  determines  that  the 
economic  or  fuel  supply  impacts  of  the 
state's  regulation  are  unreasonable. 
These  conunenters  suggested  that  EPA 
may  give  significant  consideration  to 
costs  because  section  211(cK4MC) 
provides  that  the  Administrator  "may" 
approve  a  SIP  revision  imposing  state 
fuel  controls  once  he  makes  the  finding 
of  necessity.  Conversely,  other 
conunenters  maintained  that  EPA  may 
not  disapprove  the  New  Jersey  SIP 
revision  based  on  economic  grounds, 
once  EPA  has  made  the  finding  of 
necessity. 

Response:  EPA  believes  that  it  must 
consider  cost  to  some  limited  extent 
whenever  the  Administrator  decides 
whether  to  make  a  finding  under  section 
211(cK4)(C)  that  a  fuel  measure  is 
"necessary"  for  attainment.  As 
discussed  above,  to  determine  whether 
state  fuel  controls  are  necessary.  EPA 
must  look  first  at  whether  other 
measures  that  it  determines  are 
reasonable  (and,  perhaps,  other 
measures  the  state  has  adopted)  will  by 
themselves  achieve  timely  attainment 
Arguably,  an  alternative  measure  is 
"reasonable"  only  if  its  effects  are  less 
drastic  than  the  effects  of  the  fuel 
controls.  Cleariy  the  cost  and  supply 
impact  of  the  state  fuel  controls  will  be 
a  factor  in  any  such  fudgment. 

EPA  does  not  interpret  the  use  of 
•may"  in  section  211(cK4)tC)  to  give  the 
Administrator  unfettered  discretion  to 
disapprove  the  SIP  revision  on  economic 
grounds  once  he  has  made  the  finding 
that  state  fuel  controls  are  necessary  to 
achieve  the  standard.  Section 
211(c)(4)(C)  must  be  read  in  the  context 
of  the  preemption  created  in  section 
211(c)(4)(A).  which  prohibits  states  bom 
adopting  faiconsistent  fuel  controls  in 
their  MRi,  or  anjrwhere  else,  for  air 


pollution  control  purposes.  In  the  face  of 
this  prohibition,  the  sole  effect  of  the 
"may"  in  section  211(c)(4HC)  is  to 
authorize  the  Administrator  to  overcome 
a  provision  (section  211(cK4)(A))  that 
would  otherwise  bar  him  bom 
approving  the  SIP  revisitm.  The  use  of 
"may"  in  section  211(c)(4)(C)  does  not 
eliminate  the  obligation  that  section 
110(a)(3)(A)  places  on  the  Administrator 
to  approve  the  SIP  revision,  provided  it 
meets  the  reqtiirements  of  section 
110(a)(2).  See  Train  v.  Natural 
Resources  Defense  Council,  Inc.,  421 
U.S.  60, 98  (1975).  Section  110(aK2) 
requires  the  Administrator  to  approve  a 
SIP  revision  if.  among  other  things,  it 
may  be  necessary  to  insure  attainment 
and  maintenance  of  the  standard. 
Section  110(aM2)(B).  EPA  may  not 
consider  the  economic  impact  of  a 
necessary  SIP  revision  under  section 
110(a)(2);  under  that  provision,  it  is  for 
the  state  to  determine  what  economic 
costs  are  appropriate  to  achieve  the 
standards.  Union  Electric  Co.  v.  EPA.. 
427  U.S.  246, 256-258  (1976).  Beyond 
that  it  would  be  incongruous  for 
Congress  to  give  EPA  more  discretion  to 
reject  a  SIP  revision  for  reasons 
unrelated  to  the  goal  of  achieving  the 
standard  as  quidkly  as  possible 
precisely  where  EPA  has  determined 
that  a  SIP  revision  is  necessary  to 
achieve  die  standard.  Therefore,  once 
EPA  makes  the  finding  that  state  fuel 
controls  are  necessary  to  achieve  the 
standard,  a  finding  vi^ch  includes  a 
determination  that  such  fod  controls  are 
more  reasonable  than  other  available 
measures,  EPA  may  not  reject  a  state's 
SIP  proposal  simply  for  economic 
reasons. 

One  commenter  cited  Motor  Vehicle 
Manufacturers  Association  v.  BJ'.A.,  768 
F.2d  385. 389-390  (D.C  Or.  1985).  for  die 
proposition  that  the  use  of  "may"  under 
section  211  commits  the  decision  to  the 
discretion  of  the  Administrator.  In 
MVMA  the  court  was  examining  EPA's 
decision  to  grant  a  waiver  under  section 
211(f)(4)  of  the  Act  for  the  use  of  fiiel 
additives  not  substantially  similar  to 
those  in  the  fuel  EPA  uses  to  certify  the 
emissions  from  automobiles.  The  court 
was  not  examining  section  211(c)(4)(C), 
which  allows  EPA,  upon  making  a 
particular  finding  not  mentioned  in 
section  211(f)(4),  to  act  on  a  SIP  revision 
submitted  by  a  state  after  full  hearing  at 
the  state  level  and  si^ject  to  the 
requirements  of  sections  110  (aK2)  and 
(3)(A). 

b.  Intent  of  Federal  Preemption  Under 
Section  211 

Comments:  Several  conunenters 
insisted  that  EPA  should  disapprove 
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New  Jersey's  RVP  controls  because 
Congress  intended  to  avoid  a  patchwork 
of  different  state  fuel  controls  in  favor  of 
a  uniformly  regulated  national  market 
for  fuels.  'These  commenters  expressed 
concern  that  the  exception  in  section 
211(c)(4)(C)  to  the  rule  of  preemption 
under  section  211(c)(4)(A)  would 
eventually  swallow  the  rule.  Several 
comments  urged  EPA  not  to  act 
inconsistently  with  its  decision  not  to 
limit  gasoline  to  9  psi  in  1989  in  the 
federal  RVP  control  program. 

On  the  other  hand,  several  comments 
were  aimed  at  uiging  EPA  to  support  the 
regional  approach  to  RVP  control  that 
the  NESCAUM  states  are  undertaking. 
One  commenter  pointed  out  that  where 
Congress  has  not  acted  to  address  the 
ozone  nonattaiiunent  problem,  it  is 
reasonable  to  let  the  states  do  all  they 
can  to  attain. 

Response:  It  is  clear  that  section 
211(c)(4)(A)  indicates  that  Congress 
desired  to  maintain  a  nationally 
regulated  market  for  fuels.  It  is  equally 
clear  that  section  211(c)(4)(C)  indicates 
Congress  recognized  that  there  will  be 
states  where  the  air  quaUty  problem  is 
so  severe  that  the  interest  in  a 
nationally  regulated  market  must  bow  to 
the  need  for  additional  state  controls  on 
fuel  content.  EPA  has  not  been  able  to 
find  any  legislative  history  which 
illuminates  with  any  detail  beyond  the 
language  of  the  Act  how  EPA  should 
strike  diis  balance. 

It  is  reasonable  to  infer  that  Congress 
was  aware  that  the  air  quality  needs  of 
particular  states  might  create  varying 
fuel  content  requirements,  and  that 
Congress  accepted  that  risk  in  favor  of 
protecting  the  public  health.  Several 
commenters  cited  Exxon  Corp.  v.  City  of 
New  York.  548  F.2d  1088  (2d  Cir.  1977). 
as  precedent  that  a  uniformly  regulated 
fuel  market  is  the  overriding  purpose 
behind  section  211(c)(4).  In  Exxon  the 
court,  however,  was  not  faced  with  a 
claim  for  an  exception  to  preemption 
under  section  211(c)(4)(C).  and 
specifically  left  it  to  EPA  to  determine 
whether  such  an  exception  is 
appropriate: 

The  Act  sensibly  provides  for  an  exception 
from  its  comprehensive  preemption  of  local 
regulation  of  motor  vehicle  fuels  only  when 
such  regulation  is  a  provision  in  a  state 
implementation  plan  approved  by  the 
Administrator  who  has  the  competence  to 
make  the  needed  professional  engineering 
and  energy  conservation  decisions. 

Id.  at  1096.  Once  EPA  has  made  a 
finding  of  necessity  under  section 
211(c)(4)(C).  it  is  reasonable  for  EPA  to 
interpret  the  Act  to  place  paramount 
importance  on  protecting  public  health 
and  achieving  the  standard. 


EPA  believes  that  the  oil  industry's 
concern  that  the  exception  will  swallow 
the  rule  is  overstated.  As  described 
above.  EPA  will  approve  inconsistent 
state  fuel  controls  only  where  the  state 
can  demonstrate  that  exhausting  all 
other  reasonable  alternatives  will  not 
achieve  the  standard,  taking  costs  into 
account  in  determining  reasonableness. 
This  demonstration  is  not  a  trivial 
hurdle,  and  it  is  highly  unlikely  that 
every  state  with  an  ozone 
nonattainment  area  could  make  such  a 
showing.  Furthermore,  a  state  is  unlikely 
to  burden  its  citizens  with  the 
potentially  higher  cost  of  lower  RVP  fuel 
unless  the  air  quedity  needs  are 
compelling.  Finally,  regional  initiatives 
such  as  NESCAUM's  help  avoid  a  wide 
variety  of  state  controls.  In  this  case,  the 
New  Jersey  RVP  program  is  virtually 
identical  to  the  RVP  programs  already 
approved  for  Massachusetts,  Rhode 
Island,  and  Connecticut,  and,  thus, 
provides  supply  requirements  consistent 
with  other  Northeast  states. 

EPA  also  believes  that  its  decision  not 
to  impose  a  limit  of  9  psi  by  1989  in 
EPA's  RVP  control  program  does  not 
preclude  EPA  from  approving  New 
Jersey's  SIP  revision.  Wh.n  developing 
its  federal  RVP  control  program.  EPA 
imposed  controls  across  the  nation,  and 
had  to  determine  the  level  of  RVP 
control  which  supply  sources  for  the 
entire  continental  United  States  could 
reasonably  meet  Further,  although  EPA 
was  able  to  make  this  determination  as 
to  particular  regions  within  the  country, 
EPA  did  not  intend  to  accoimt  for  the 
particular  air  quality  needs  of  each 
state. 

4.  What  effect  will  the  9  RVP  limit  in  ■. 
New  Jersey  have  on  the  cost  and  supply 
of  gasoline? 

Comments:  Several  commenters 
stated  that  New  Jersey's  regulation 
would  strain  the  distribution  system  and 
could  cause  some  significant  supply 
dislocation  and  cost  increases.  Several 
stated  that  even  if  refiners  had  the 
capacity  to  produce  9  psi  gasoline,  there 
would  be  logistical  problems  requiring 
the  need  for  additional  storage  tanks  for 
the  gasoline  and  excess  butane.  Other 
comments  suggested  that  foreign 
imports  at  9  psi  might  not  be  available. 
Most  of  the  oil  company  commenters 
stated  that  there  will  be  some  need  for 
capital  improvements  at  refineries  to 
meet  the  9  psi  standard.  Several 
commenters  stated  that  there  will  likely 
be  a  cost  impact  to  the  New  Jersey 
standard  and  other  commenters  stated 
that  they  were  concerned  about  the 
increased  cost.  One  other  comment 
stated  that  the  estimates  of  increased 
cost  do  not  refiect  the  extra  cost 


increase  that  could  accompany  a 
significant  supply  disruption. 

Proponents  cited  two  studies  as 
support  for  the  position  that  supply  is 
not  a  problem. 

Response:  The  potential  supply 
problems  arise  out  of  two  factors.  First, 
decreasing  the  volatility  of  gasoline 
requires  increased  refinery  capacity.  It 
is  certain  that  implementation  of  9  psi 
volatility  in  the  NESCAUM  states  will 
create  a  refining  capacity  reduction  in 
the  amount  of  gasoline  capable  of  being 
produced  at  each  refinery.  This  is  true  of 
both  domestic  and  foreign  suppliers. 
Second,  the  problem  may  be  further 
exacerbated  by  the  expected  increased 
demand  for  gasoline  in  the  summer 
months. 

Various  studies  have  been  conducted 
to  determine  how  much  refining 
capacity  will  be  lost  from 
implementation  of  9  psi  volatility  in  the 
NESCAUM  states,  how  much  demand 
for  gasoline  is  likely  to  increase  in  the 
summer  of  1989,  and  what  effect  these 
factors  will  have  on  gasoline  supply 
capabilities.  The  two  studies  done  for 
NESCAUM  and  the  one  done  for  EPA 
are  inconclusive.  There  appear  to  be 
numerous  factors  which  make  precise 
prediction  of  these  effects  impossible. 
However,  under  the  EPA  study  (Sobotka 
study),  estimates  indicate  that  the 
volatility  standard  may  be  feasible 
without  serious  supply  problems. 

The  Sobotka  study  cites  the  , 

Department  of  Energy  (DOE)  as 
predicting  that  demand  for  gasoline 
should  increase  only  in  the  range  of  1  to 
1.5  percent  this  summer.  This  estimate  is 
also  supported  by  other  studies 
including  one  reported  at  a  National 
Petroleum  Refiners  Association 
conference.  The  study  also  estimates 
that  approximately  a  five  percent 
refining  capacity  shortfall  will  occur  at 
domestic  refineries  because  of  the 
volatility  regulations  in  the  Northeast 
states,  "rhe  study  estimates  that  with  a 
1.2  percent  increase  in  demand  for 
gasoline  in  the  summer,  U.S.  refineries 
would  be  able  to  make  up  for  a  five 
percent  domestic  shortfall,  and  a  ten 
percent  import  shortfall,  without 
construction  of  new  facilities  or 
installation  of  additional  equipment 
Although  various  factors  make  it 
impossible  to  accurately  predict  the 
refining  shortfall  of  imported  gasoline, 
there  is  no  strong  evidence  indicating 
that  it  will  exceed  ten  percent.  Thus,  the 
Sobotka  study  suggests  that  it  is  Ukely 
that  the  resulting  refinery  capacity 
shortfalls  from  a  9  psi  standard  in  1989 
should  not  result  in  supply  shortfalls. 

In  the  unlikely  event  of  unforeseen 
supply  disruptions,  the  State  of  New 
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lereey  has  assured  EPA  that  they  have 
the  authority  to  take  immediate  steps  to 
provide  needed  waivers  or  exceptions  to 
the  program.  The  State  has  committed  to 
carefully  monitor  the  supply  situation 
this  year  and  take  appropriate  action,  as 
may  be  necessary,  to  ensure  that  supply 
problems  do  not  occur  as  a  result  of  its 
State  RVP  control  program.  See  also  the 
response  to  section  9  later  in  this  notice 
for  more  discussion  of  State  waivers  or 
exceptions. 

5.  What  effect  will  9  R  VP gasoline  have 
on  driveability  in  cold  weather  and  on 
vehicle  safety? 

Comments:  Several  commenters 
expressed  concern  that  the  9  RVP  fuel 
would  cause  hard  starting,  hesitation, 
and  stalling  in  automobiles  during  the 
early  spring  and  late  fall.  They  stated 
that  gasoline  will  have  to  enter  the 
distribution  system  in  March  and  will 
not  be  out  until  October  in  order  to 
comply  with  the  regulation.  Other 
comments,  including  several  from 
automobile  manufacturers,  indicated 
that  there  should  be  no  adverse  effect 
from  the  use  of  9  RVP  fuel. 

Response:  We  believe  that  the  nature 
of  the  gasoline  distribution  system 
makes  it  very  unlikely  that  9  RVP  fuel 
will  be  available  to  consumers  in  March 
or  early  April,  even  if  the  blending-down 
process  by  that  time  has  begim  to 
reduce  RVP.  Continued  availability  of 
low-RVP  fuel  is  even  less  likely  by  late 
October  because  the  blending-up 
process  will  occur  rapidly  at  the  close  of 
the  control  period.  Nevertheless,  the 
experience  of  California,  which  has 
required  9  RVP  fuel  for  many  years, 
appears  to  demonstrate  that  widespread 
driveability  or  fuel  safety  problems  will 
not  occur  in  the  Northeast.  We  know  of 
no  evidence  of  extensive  problems  in 
California,  despite  signiHcant  operation 
at  cool  temperatures  and  high 
elevations. 

As  further  evidence  of  this  conclusion, 
one  can  compare  the  true  vapor  pressure 
(TVP)  experienced  in  fuel  tanks  at 
different  times  during  the  year.  For 
example,  when  corrected  for  elevation, 
gasoline  in  Billings,  Montana  at  its 
January  1988  average  RVP  of  13.6  psi 
and  at  the  historic  low  January 
temperature  of  —30  degrees  Fahrenheit 
would  result  in  a  true  vapor  pressure  of 
1.0  psi.  Similarly,  for  New  Jersey,  the 
analogous  RVP  and  temperature  of  10.0 
psi  RVP  and  -12  degrees  F.  would  also 
result  in  a  TVP  of  1.0  psi.  In  contrast.  8.5 
psi  RVP  fuel  at  an  analogous  New  Jersey 
temperature  of  18  degrees  F.  would 
result  in  a  TVP  of  1.8  psi,  80  percent 
higher  than  the  winter  figure.  We 
conclude  from  this  that  if  low-volatility 


fuel  were  to  reach  consumers  during 

very  low  temperatiire  weather,  any 
degradation  in  driveability  would  be  no 
greater  (and  would  likely  be  less)  than 
that  experienced  currently  during  the 
winter. 

Conversely,  low-volatility  fuel  should 
improve  vehicle  driveability  in  very  hot 
weather  by  reducing  the  occurrence  of 
such  conditions  as  vapor  lock  and  fuel 
foaming. 

ft  Is  there  really  a  severe  ozone  problem 
in  New  Jersey  or  the  Northeast? 

Comments:  A  number  of  industry 
commenters,  in  urging  EPA  to 
disapprove  the  SIP  revision,  claimed 
that  the  air  is  really  becoming  cleaner 
and  cleaner  over  time  and  that  the 
ozone  standard  is  being  met  more  than 
99%  of  the  year.  Environmental  groups 
countered  these  claims  with  data  from 
1987  and  1988  which  show  a  worsening 
of  the  ozone  problem  since  1986.  They 
noted  that  1988  was  one  of  the  worst 
ozone  seasons  on  record  across  the 
Northeast. 

Response:  EPA  is  firmly  convinced 
that  there  is  a  serious  ozone  problem  in 
the  Northeast.  EPA's  conviction  was 
evidenced  by  last  year's  SIP  calls  to 
New  Jersey  and  most  other  Northeast 
states.  This  SIP  call  was  based  on  1985- 
1987  ozone  monitoring  data  which 
ranked  New  Jersey  among  the  worst 
ozone  nonattainment  areas  in  the 
country.  EPA's  concern  is  further 
heightened  by  the  1988  ozone  season. 
The  ozone  standard  was  exceeded  more 
frequently,  at  more  sites,  and  at  higher 
levels  in  1988  than  in  1987. 

7.  Has  New  Jersey  demonstrated  that  it 
has  an  adequate  enforcement  program 
or  adequate  resources  to  implement  the 
RVP  regulation,  as  required  by  section 
110  of  the  Act? 

Comments:  One  commenter 
questioned  whether  New  Jersey  has 
developed  an  adequate  program  for 
enforcement  of  the  regulation.  Another 
commenter  noted  that  New  Jersey  is  the 
only  NESCAUM  state  that  would 
enforce  its  regulation  at  the  retail  level. 

Response:  EPA  does  not  agree  with 
the  commenters'  enforcement  concerns. 
The  state's  decision  to  extend  its  RVP 
enforcement  program  down  to  the  retail 
level  reflects  a  concern  that  there  may 
be  the  opportunity  tc  increase  the  RVP 
of  gasoline  that  has  already  left  the 
refinery  or  bulk  terminal  by  blending  the 
gasoline  with  a  higher  RVP  fuel  before  it 
reaches  the  retailer.  This  is  a  reasonable 
concern  for  the  state  since  it  is  bordered 
by  two  states  (Delaware  and 
Pennsylvania)  which  will  have  different 
RVP  fuel  requirements.  Opportunities  to 


blend  the  differing  RVP  gasoline  en 
route  to  the  retailer  to  yield  a 
noncomplying  fuel  would  exist.  In  fact. 
EPA  concluded  in  its  national 
rulemaking  that  testing  at  all  points  in 
the  distribution  system  would  provide 
the  "best  safeguard"  against  distribution 
of  noncompliant  gasoline  and  would 
result  in  the  "greatest  likelihood"  of 
achieving  environmental  results. 
Further,  in  comments  submitted  on 
EPA's  proposed  approvals  of  the 
Massachusetts,  Connecticut  and  Rhode 
Island  9  RVP  regulations  (none  of  which 
enforce  at  the  retail  level),  several 
petroleum  industry  commenters  argued 
that  an  enforcement  program  that 
reaches  the  retail  level  is  a  minimum 
standard  for  the  effective  enforcement 
of  RVP  limits.  EPA  does  not  believe  that 
the  state's  regulation  will  have  a 
significant  economic  effect  on  retailers 
since  they  will  not  be  required  to  test 
each  shipment  of  gasoline  received. 
Under  the  state's  regulation,  retailers 
are  required  only  to  keep  complete  and 
accurate  records  of  all  gasoline 
shipments,  which  is  not  an  undue 
burden. 

New  Jersey  has  stated  that  it  has 
adequate  resources  to  conduct  an 
enforcement  program  in  support  of  the 
rule.  The  New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  has 
developed  an  enforcement  protocol 
which  includes  a  prescribed  schedule  of 
announced  and  unannounced 
inspections.  EPA  must  note  that  in  the 
comparable  arena  of  enforcement 
through  Delayed  Compliance  Orders 
(DCOs),  courts  have  held  that  EPA  may 
not  second  guess  the  state's  choice  of 
enforcement  mechanisms  so  long  as  the 
chosen  system  is  a  reasonable  one. 
Bethlehem  Steel  Corp.  v.  U.S.  E.P.A.,  638 
F.2d  994, 1005-1006  (7th  Cir.  1980); 
appealed,  Bethlehem  Steel  v.  Gorsuch, 
726  F.2d  356  (7th  Cir.  1984),  reh.  den.,  en 
banc,  vacated  on  reh.,  732  F.2d  97  (7th 
Cir.  1984),  withdrawn  and  appealed.  742 
F.2d  1028  (7th  Cir.  1984J. 

Furthermore,  even  if  New  Jersey's 
enforcement  scheme  was  inadequate  to 
support  a  finding,  ultimately,  that  the 
state's  eventually  complete  ozone  SIP 
update  meets  all  of  the  requirements  in 
section  110(a)(2),  EPA  could  still 
approve  the  rule  under  section  110(a)(3). 
That  is  because,  even  with  an 
inadequate  enforcement  program,  the 
rule  would  still  strengthen  the  pre- 
existing SIP  and  hence,  under  the 
rationale  in  Michigan  v.  Thomas,  805 
F.2d  176, 186  (8th  Cir.  1986),  be 
approvable  for  that  limited  purpose. 
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8.  Has  New  Jersey  Satisfied  the  Act's 
Public  Notice  and  Hearing 
Requirements? 

Comments:  Several  comments 
received  questioned  whether  the  New 
Jersey  SIP  revision  was  adopted  after 
"reasonable  notice  and  public  hearing." 
While  acknowledging  that  public 
hearings  were  held,  they  alleged  that  the 
decision  to  limit  RVP  to  9  psi  was 
actually  made  by  NESCAUM  some  time 
before  public  hearings  on  the  New 
Jersey  RVP  regulation,  and  that 
therefore  any  hearing  nominally 
provided  was  substantively  inadequate. 
On  the  other  hand,  NESCAUM 
commented  that  ozone  pollution 
problems,  especially  in  the  Northeast, 
are  clearly  regional  problems  and  must 
therefore  be  dealt  with  through 
consistent  regulations. 

Other  comments  questioned  whether 
notice  and  hearing  was  provided  on  the 
SIP  revision  or  just  a  State  regulation. 
They  believe  it  was  unclear  from  the 
public  notices  and  materials  available 
before  the  hearing  that  the  RVP  rule  was 
actually  intended  to  be  submitted  as  a 
revision  to  the  SIP. 

Response:  As  to  the  first  claim,  EPA's 
TSD  provides  the  date  that  the  public 
notice  was  published  and  contains  an 
itemization  of  the  public  hearing  dates. 
Although  there  is  no  summary  statement 
that  the  public  participation 
requirements  for  hearing  and  notice 
were  met,  the  record  does  speak  to  that 
effect. 

EPA  finds  concerns  that  the  public 
hearings  were  largely  meaningless  and 
thus  not  "reasonable"  to  be  misplaced. 
It  is  inferred  that  New  Jersey  and  the 
other  NESCAUM  states  had 
predetermined  the  outcome  of  the 
hearings  before  and  without  regard  to 
the  hearings  held  in  those  states.  EPA  is 
not  at  all  convinced  that  the  process 
was  predetermined.  If  the  commenters 
were  aggrieved  on  this  matter  we  would 
have  expected  them  to  challenge  the 
state's  proceedings  under  state  law,  as 
API  has  done  in  New  York.  However,  no 
party  challenged  New  Jersey's 
proceedings. 

EPA  acknowledges  that  New  Jersey 
did  initiate  rulemaking  on  RVP  control 
pursuant  to  an  agreement  on  RVP 
control  with  the  other  Northeast  states. 
However,  having  initiated  the 
rulemaking  on  that  basis,  the  state  then 
proceeded  to  promulgate  the  regulations 
through  its  full  administrative  process, 
giving  adequate  notice  and  opportunity 
for  public  hearing  on  the  proposed 
regulations. 

As  a  policy  matter  EPA  agrees  that 
the  ozone  problem  in  the  Northeast  is  a 
problem  of  regional  magnitude  and  has 


held  several  meetings  with  top  EPA  and 
state  environmental  officials  in  EPA 
Regions  I,  II.  and  III  to  determine  what 
concerted  efforts  the  states  could  take 
on  their  own  to  deal  with  issues  of 
regional,  but  not  necessarily  national 
scope.  Therefore  EPA  believes  that  it  is 
appropriate  for  the  northeastern  states 
to  regulate  ozone  precursors  in  a 
consistent  fashion.  However,  each  state 
must  provide  for  adequate  public 
participation  in  the  promulgation  of 
individual  regulations,  including 
assessing  and  responding  to  all 
submitted  comments,  as  New  Jersey  has 
done  in  connection  with  its  RVP 
regulations.  As  discussed  more  fully 
below,  EPA  reviewed  the  state's  public 
participation  procedures  and 
determined  that  the  state  provided 
adequate  opportunity  for  public  input  in 
connection  with  development  of  the 
RVP  rules. 

A  commenter  argued  specifically  that 
the  state's  hearing  procedures  were  not 
adequate  to  comply  with  section  110  of 
the  Act  or  EPA's  hearing  regulations  at 
40  CFR  section  51.102.  The  operative 
language  in  both  the  statute  and  the 
regulation  is  "reasonable  notice  and 
public  hearing."  The  commenter 
asserted  that  New  Jersey  predetermined 
its  final  decision  on  RVP  regulation  and 
thus  the  hearing  provided  was  not 
reasonable. 

However,  EPA  interprets  the  language 
of  both  the  statute  and  the  implementing 
regulations  as  requiring  the  state  to 
provide,  first,  reasonable  notice  of  a 
public  hearing,  and  second,  a  public 
hearing.  EPA  does  not  believe  that  the 
law  requires  the  Agency  to  review  the 
hearing  record  and  determine  whether 
the  hearing  provided  was  itself 
"reasonable." 

EPA's  interpretation  of  the  hearing 
requirement  is  clearly  reflected  in  the 
regulations  at  40  CFR  51.102.  The 
regulations  go  into  substantial  detail  on 
the  manner  in  which  states  must  provide 
notice  of  a  hearing  in  order  for  thai 
notice  to  be  considered  reasonable.  See 
40  CFR  51.102(d);  see  also  40  CFR 
51.102(g](2].  However,  the  regulations 
make  absolutely  no  mention  of  specific 
requirements  for  conduct  of  public 
hearings.  The  state  need  only  certify 
that  it  in  fact  held  a  public  hearing, 
which  New  Jersey  clearly  did,  and  need 
not  provide  any  detailed  information  on 
the  conduct  of  the  hearing. 

This  is  appropriate  because  the 
reasonableness  of  public  notice  can  be 
assessed  objectively  by  reviewing  the 
amount  and  variety  of  notice  methods 
used.  Assessing  the  reasonableness  of  a 
hearing  on  the  other  hand  would  be  a 
highly  subjective  determination  done 
retrospectively  that  would  unnecessarily 


infringe  on  the  state's  discretion  in 
conducting  its  hearings.  Of  course,  if 
EPA  received  concrete  evidence  that  the 
hearing  did  not  provide  adequate 
opportunity  for  public  participation,  it 
could  find  that  the  hearii\g  did  not  meet 
the  intent  of  EPA's  regulation.  EPA  has. 
however,  received  no  such  evidence. 

The  commenters  further  claimed  that 
a  state  must  specifically  identify  a 
proposed  regulation  as  a  future  SIP 
revision  prior  to  scheduling  a  public 
hearing  on  the  regulation.  However, 
neither  the  statute  nor  EPA"s  regulations 
contain  any  such  explicit  requirement 
The  purpose  of  a  public  hearing  is  to 
receive  public  input  on  the  substance  of 
proposed  regulations,  not  on  whether 
the  state  may  or  may  not  submit  the 
regulations  as  a  SIP  revision.  For  years 
EPA  has  approved  SIP  revisions  with  no 
analysis  of  whether  the  state  had 
publicly  announced  its  intent  to 
eventually  submit  a  proposed  regulation 
as  a  SIP  revision  at  the  state  public 
hearing  stage. 

Generally  it  should  be  totally 
irrelevant  to  public  commenters  whether 
a  regulation  with  which  they  will  be 
required  to  comply  as  a  matter  of  state 
law  might  also  become  an  aspect  of 
federal  law.  At  the  time  New  Jersey  held 
its  public  hearings  on  the  RVP  rules, 
prior  to  federal  preemption,  conunenters 
should  similarly  hav   had  no  concern  as 
to  whether  the  proposed  State  rule 
would  eventually  become  federal  law  as 
well.  Only  where  a  state  regulation 
would  otherwise  be  preempted  by  . 
existing  federal  law  and  therefore 
unenforceable  would  the  public  have  a 
need  to  know  that  the  state  intended  to 
seek  federal  approval  of  the  regulation 
for  purposes  of  preemption  waiver  in 
preparing  comments  at  the  state  hearing 
level.  This  was  not  the  case  at  the  time 
of  the  state  hearing  on  the  New  Jersey 
RVP  rule.  Moreover,  given  EPA's  then 
outstanding  proposal  to  regulate  RVP 
and  thus  preempt  state  RVP  regulation, 
it  should  have  been  apparent  to 
commenters  at  the  time  of  the  public 
hearing  that  New  Jersey  would  submit 
the  rule  as  a  SIP  revision  to  insure 
enforceability  in  the  event  of  EPA  final 
RVP  regulation  and  preemption. 

9.  Should  Waivers  or  Exemptions  From 
the  State  Regulations  be  Granted  to 
Suppliers  who  Cannot  Provide  9  RVP 
Gasoline? 

Comments:  Commenters  expressed 
concern  with  potential  inequities 
resulting  from  supplier-specific  requests 
for  waivers.  They  stated  that  the  use  of 
supplier-specific  waiver  provisions 
could  diminish  the  calculated  benefits  of 
the  rule  by  allowing  higher  RVP  gasoline 
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into  the  system,  and  financially 
disadvantage  those  companies  which 
are  able  to  comply.  They  also  expressed 
concern  that  the  use  of  waivers  and 
exemptions  introduces  uncertainties 
about  whether  the  volatility  regulations 
will  be  applied  fairly  and  equitably  to 
aUgasoline  suppliers. 

The  commenters  concluded  that  if 
waivers  or  exemptions  are  to  be  used, 
they  must  apply  to  all  suppliers  and 
significant  penalties  should  be  attached. 
In  addition,  one  commenter  noted  that 
EPA  has  to  consider  how  it  will  respond 
to  supplier-specific  waiver  requests;  and 
EPA  "is  urged  to  adopt  a  policy  on 
waivers  which  is  consistent  with  its  own 
RVP  regxilatory  program." 

Response:  EPA  is  aware  that  New 
Jersey  intends  to  grant  waivers  to 
individual  suppliers  if  necessary  to 
avoid  serious  supply  dislocations  during 
the  initial  stages  of  its  RVP  program. 
Although  EPA  did  not  focus  on  this 
aspect  of  the  program  in  its  NPR, 
comihenters  were  also  aware  of  the 
State's  intentions  and  the  issue  was 
fully  aired  in  the  public  comments.  EPA 
is  approving  the  New  Jersey  RVP 
program  as  a  whole,  which  includes  the 
ability  of  the  state  to  issue  waivers  as 
appropriate.  EPA  is  in  essence  pre- 
approving  any  waivers  that  New  Jersey 
might  grant  as  part  of  the  overall  RVP 
program  being  approved  into  the  New 
Jersey  SIP  today.  New  Jersey  will  not  be 
required  to  submit  each  waiver  to  EPA 
as  a  SIP  revision  before  it  may  take 
effect. 

EPA  is  currently  able  to  pre-approve 
any  waivers  that  New  Jersey  may  grant 
because  the  RVP  program  is  a 
discretionary  program  that  the  state  has 
submitted  to  generate  additional 
emission  reductions  and  move  the  state 
closer  to  attainment  of  the  ozone 
NAAQS.  EPA  is  not  pre-approving 
waivers  from  a  federally  required 
program  or  a  program  to  which  EPA  has 
already  assigned  specific  emission 
reduction  credits  as  part  of  an  overall 
attainment  demonstration.  EPA  could 
not  pre-approve  waivers  in  such 
situations  because  they  would  constitute 
SIP  relaxations.  Here,  whatever 
emission  reductions  New  Jersey  obtains 
from  the  RVP  program,  even  after  any 
waivers  have  been  granted,  will  tighten 
the  existing  SIP  and  improve  air  quality. 

EPA  notes  that  its  pre-approval  of  any 
waivers  New  Jersey  m&y  grant  under  the 
RVP  program  differs  dramatically  from 
approval  of  a  generic  permitting 
program  such  as  a  new  source  review  or 
bubble  program.  In  those  cases,  EPA 
authorizes  states  to  approve  relaxations 
of  otherwise  applicable  SIP 
requirements  provided  that  the  state 
follows  SIP  approved  procedures 


calculated  to  insure  that  all  such 
waivers  are  accounted  for  in  the  SIP 
attainment  demonstration  and  are 
issued  using  replicable  evaluation 
techniques.  Here,  since  EPA  is  not 
currently  relying  on  the  New  Jersey  RVP 
program  for  any  defined  emission 
reduction  credit  toward  an  approved 
attaiimient  demonstration,  EPA  need  not 
now  analyze  the  criteria  by  which  New 
Jersey  will  issue  any  waivers.  New 
Jersey  is  free  to  issue  waivers  on  the 
basis  of  its  own  state  criteria,  consistent 
with  any  requirements  of  its  state 
administrative  procedures  act 

When  New  Jersey  does  submit  its 
completed  post-1987  attainment 
demonstration,  EPA  will  assign  specific 
emission  reduction  credits  to  the  RVP 
program,  taking  account  of  any  supplier- 
specific  waivers  the  state  may  have 
issued  by  that  time.  Once  EPA  has 
approved  the  New  Jersey  post-1987  SIP. 
it  will  take  whatever  rulemaking  action 
is  necessary  to  ensure  that  any  further 
waivers  under  the  RVP  program,  which 
at  that  point  would  be  considered  SIP 
relaxations,  would  be  submitted  to  EPA 
for  approval  as  individual  SIP  revisions. 

Finally,  EPA  notes  that  any  suppliers 
who  receive  waivers  from  New  Jersey 
must  still  comply  with  the  federal  RVP 
limit  of  10.5  psi. 

10.  How  soon  after  the  date  affinal 
approval  of  the  New  Jersey  revisions 
should  the  RVP  regulations  be  made 
effective? 

Comments:  A  great  deal  of  the 
conunents  received  commented  on  the 
timing  of  EPA's  final  action.  Those 
favoring  EPA  approval  of  the  SIP 
revision  generally  favored  EPA  acting 
quickly  to  make  the  regulations  effective 
by  their  May  1  starting  date  or  as  close 
to  that  as  possible.  These  commenters 
note  that  the  Colonial  Pipeline,  which 
supplies  20  percent  of  the  Northeast's 
gasoline,  has  been  shipping  9  RVP  fuel 
to  the  Northeast  since  March  1, 1989. 
They  also  pointed  out  that  those 
suppliers  who  have  made  a  good  faith 
effort  to  comply  with  the  May  1st  date 
would  be  at  a  competitive  disadvantage 
relative  to  those  with  cheaper,  higher 
volatility  gasoline  if  the  date  is 
extended. 

Those  opposing  EPA  approval  of  the 
SIP  revision  generally  asked  that  if  we 
did  approve  it  we  must  provide  the 
petroleum  industry  with  realistic  and 
sufficient  lead-time  to  enable  9  psi 
gasoline  to  be  distributed  throughout  the 
distribution  system.  These  commenters 
cited  EPA's  allowing  70  and  100  days  for 
the  recently  promulgated  national 
regulations  to  become  effective  at  the 
terminal  and  retail  level  respectively  as 
precedent  for  such  a  decision.  A  third 


path,  suggested  by  one  commenter, 
would  be  for  EPA  to  make  its  final 
approval  conditional  on  the  state's 
deferral  of  the  compliance  date  for  its 
regulation. 

Response:  The  timing  issue  is  one  of 
the  most  difficult  ones  posed  by  this 
action.  Since  EPA  has  had  control  of  the 
timing  of  the  final  federal  RVP  action, 
the  decision  on  the  previously  granted 
Massachusetts,  Rhode  Island,  and 
Connecticut  RVP  SIP  revisions,  and  the 
decision  on  the  New  Jersey  RVP 
revision,  it  is  important  that  we  insure 
that  both  the  federal  and  state  programs 
start  with  a  maximum  likelihood  of 
success  and  a  minimum  possibility  of 
supply  disruption. 

^A  must  consider  several  issues  in 
deciding  when  to  make  the  rule 
effective.  The  first  issue  is  when  the 
industry  was  put  on  notice  that  it  would 
have  to  supply  9  psi  gasoline  to  New 
Jersey.  Since  the  New  Jersey  rule  was 
passed  in  1988,  the  industry  was  on 
notice  since  then  of  the  State's  intention 
to  control  RVP  to  9  psi.  However,  the 
New  Jersey  rule  was  preempted  on 
March  22. 1989  by  the  promulgation  of 
the  federal  volatility  requirements. 

Another  issue  to  consider  is  the  lead- 
time  that  would  be  necessary  to  enable 
9  psi  gasoline  to  get  through  the 
distribution  system.  The  record 
indicates  that  the  industry  thought  that 
it  would  take  from  60  to  70  days  to 
achieve  compliance  at  the  terminals  in 
New  Jersey.  The  record  also  indicates 
that  the  Colonial  Pipeline,  which 
supplies  at  least  20  percent  of  the 
gasoline  in  the  Northeast,  has  been 
shipping  9  psi  gasoline  since  March  1, 
1989. 

The  final  issue  involves  the  air  quality 
consequences  of  delaying  the  effective 
date.  EPA  should  not  delay  action  on  a  ■ 
SIP  revision  in  such  a  manner  as  would 
thwart  the  State's  intent  in  requesting 
the  SIP  revision.  New  Jersey's  submittal 
of  the  RVP  SIP  revision  in  January  was 
clearly  aimed  at  getting  its  regulatory 
program  in  place  for  the  1989  ozone 
season.  Thus,  it  is  important  to  have  the 
effective  date  as  early  as  possible  in 
order  to  maximize  the  air  quality 
benefits  of  the  program  in  1989. 

In  deciding  to  make  this  action 
effective  on  June  30, 1989,  EPA  has 
attempted  to  balance  these  competing 
interests.  EPA  believes  that  this 
effective  date  will  both  minimize 
possible  difficulties  the  industry  might 
encounter  with  a  shorter  lead-time  and 
provide  citizens  in  the  Northeast  as 
much  relief  as  is  practical  during  most  of 
the  1989  ozone  season.  Although  some 
suppliers  may  have  made  a  good  faith 
effort  to  comply  with  the  May  1  effective 
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date  specified  in  the  New  Jersey 
proposal,  they  were  under  no  obligation 
to  do  so  once  EPA  preempted  the  New 
Jersey  requirement  by  promulgating 
federal  RVP  controls  on  March  22, 1989. 
The  Agency  cannot,  therefore,  select  an 
earlier  effective  date  for  all  suppliers 
based  on  the  voluntary  action  of  a  few, 
especially  considering  that  the  time 
between  the  March  22  federal 
rulemaking  and  today's  publication  is 
critical  to  the  refiner/ supplier  planning 
and  implementation  process  regarding 
fuel  delivery  for  the  coming  summer. 

However,  because  refiners  have 
already  begun  to  prepare  for  the  sale  of 
9  RVP  fiiel  as  a  result  of  EPA's  approval 
of  the  Massachusetts,  Rhode  Island,  and 
Connecticut  RVP  SIPs  and  in  light  of  the 
fact  that  these  states  share  many  links 
in  the  gasoline  distribution  network  with 
New  Jersey,  the  Agency  does  not  believe 
that  an  additional  60  to  70  days  lead- 
time  is  warranted.  This  starting  date  in 
New  Jersey,  therefore,  mirrors  the 
starting  date  in  Massachussets,  Rhode 
Island,  and  Connecticut. 

11.  Should  EPA  reopen  the  comment 
period  or  withdraw  andrepropose  this 
SIP  revision  in  light  of  EPA 's  final 
action  on  the  national  RVP  regulation 
and  other  alleged  defects  in  the  March 
proposal? 

Comments:  EPA  received  divergent 
comments  on  the  appropriate  process 
for  and  timing  of  a  final  action  on  New 
Jersey's  SIP  revision.  Several 
commenters  argued  that  EPA  should 
take  final  action  as  soon  as  possible.  On 
the  other  hand,  other  commenters  felt 
that  because  of  numerous  allegedly 
unresolved  issues  raised  in  their 
substantive  comments,  EPA  should  at  a 
minimum  repropose  action  on  the 
revision  to  deal  with  these  issues  before 
proceeding  to  final  action. 

Response:  EPA  concludes  that  given 
its  interpretation  of  the  relevant  law  and 
the  seasonal  nature  of  the  New  Jersey 
revisions,  the  Agency  should  proceed 
expeditiously  to  final  action  based  on 
the  record  currently  before  it.  EPA  is 
unpersuaded  by  the  claim  that 
circumstances  have  so  changed  since 
the  proposed  approval  of  the  New  Jersey 
revisions  that  we  should  reopen  the 
comment  period  or  withdraw  and 
repropose  this  action.  EPA's  NPR  for  the 
New  Jersey  RVP  program  explicitly 
discussed  EPA's  final  action  on  the 
national  RVP  program  relevant  to  final 
action  on  the  State  program.  EPA  clearly 
presented  the  path  which  EPA  proposed 
to  follow'and  the  conclusions  which  we 
proposed  to  reach  in  light  of  the  final 
promulgation  of  federal  RVP  regulations. 
Furthermore,  in  the  final  Feder^ 
Register  notice  on  the  national  RVP 


program,  EPA  explicitly  discussed 
consideration  of  different  state  RVP 
control  programs. 

In  this  case  EPA  concludes  that  it  is 
not  necessary  to  issue  a  reproposal  prior 
to  taking  final  action.  EPA  beheves  that 
it  has  adequately  responded  to  all  of  the 
substantive  comments  raised  by 
commenters  in  the  substantive 
discussions  presented  above.  Obviously, 
additional  analysis  on  such  technical 
issues  could  always  be  conducted. 
However,  administrative  agencies 
generally  have  the  discretion  to 
determine  when  issues  have  been  aired 
sufficiently  and  to  close  the  record  and 
proceed  to  final  action,  consistent  of 
course  with  the  need  to  act  in  a 
reasoned,  non-arbitrary  fashion 
[Vermont  Yankee  Nuclear  Power  \. 
N.R.D.C..  435  U.S.  519,  554-555  (1978)). 

Further,  EPA  should  not  delay  action 
on  a  SIP  revision  in  such  a  manner  that 
would  thwart  the  State's  intent  in 
requesting  the  SIP  revision.  In  this  case. 
New  Jersey  has  submitted  a  seasonal 
requirement  that  since  currently 
preempted  must  be  approved  in  a  timely 
fashion  in  order  to  effectuate  the  state's 
intent  that  the  regulations  provide 
emission  reduction  benefits  in  the 
upcoming  summer  ozone  season, 
llierefore,  EPA  should  make  best  efforts 
to  act  on  the  information  available  to  it 
now  to  the  extent  that  it  is  adequate  or 
else  the  agency  would  thwart  the  State's 
intent  with  regard  to  the  1989  ozone 
season.  Since  EPA  has  concluded  that 
the  existing  record  is  sufficient,  EPA  can 
proceed  to  final  action  at  this  time 
based  on  that  record. 

Enforcement 

EPA's  proposed  approval  of  the  New 
Jersey  SIP  revision  indicated  that  there 
was  a  problem  with  the  test  method 
section.  The  regulation  required  that 
testing  be  performed  in  accordance  with 
the  American  Society  for  Testing  and 
Materials  (ASTM)  method  D-323.  EPA 
stated  that  the  State  must  revise  its  test 
method  section  to  include  the  EPA 
recognized  methods  contained  in  EPA's 
national  volatility  rule  which  are  based 
on  an  ASTM  proposed  modification  to 
D-323  known  as  Annex  2.  On  April  27, 
1989,  EPA  received  comments  from  the 
NJDEP  which  indicated  that  the  State 
cannot  amend  its  RVP  rule  through 
normal  legislative  procedures  in  time  for 
this  year's  volatility  control  period.  The 
New  Jersey  Department  of 
Environmental  Protection  stated  that  it 
will  adhere  to  D-323  (which  is  still  a 
valid  ASTM  testing  procedure  and  is 
being  used  by  other  NESCAUM  states) 
for  the  1989  control  period  and 
committed  to  amend  its  test 
methodology  to  cite  the  EPA  recognized 


methods  in  1990  and  subsequent  years. 
EPA  finds  that  its  concerns  related  to 
the  test  methods  were  addressed 
sufficiently  by  the  State  and  that  the  test 
methods  section  is  approvable. 

Final  Action 

EPA  is  approving  this  revision  to  the 
New  Jersey  Ozone  State  Implementation 
Plan  to  control  gasoline  volatility, 
including  any  waivers  New  Jersey  may 
grant  under  the  program.  EPA  has  also 
made  the  finding  that  the  New  Jersey 
SIP  revision  meets  the  requirements  of 
section  211(c)(4)(C)  of  the  Act  for  an 
exception  to  federal  preemption. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  publication. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  [See  section  307(b)(2)|. 

List  of  Subjects  in  46  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Ozone,  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  York  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1. 1962. 

EPA  is  today  approving  the  New 
Jersey  SIP  revision  pertaining  to  its  State 
gasoline  volatility  program. 

Date:  )une  &.  1989. 
WiUiam  K.  ReiUy, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Part  52  of  Chapter  I  of  Tide  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENDED] 

Subpart  FF— New  Jersey 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C.  7401-7642. 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(45)  to  read  as 
follows: 

§52.1570    Identification  Of  Plan. 

***** 

(c)  •  •  • 

(45)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  on  January  27. 1989  by  the 
New  Jersey  State  Department  of 
Environmental  Protection  (NJDEP)  for  its 


25582  Federal  RegUter  /  Vol.  54.  Na  115  /  Friday.  June  16.  1989  /  Rules  and  Regulations 


state  itasoline  volatility  program, 
including  any  waivers  that  may  be 
granted  under  the  program  by  the  state. 
In  1960,  the  control  period  will  begin  on 
June  30. 

(i)  Incorporation  by  reference: 
Subchapter  25  of  Chapter  27,  Title  7  of 
the  New  Jersey  Administrative  Code 


entitled  Control  and  Prohibition  of  Air 
Pollution  by  Vehicular  Fuels."  adopted 
on  January  27. 1989  and  effective  on 
February  21, 1989. 

(ii)  Additional  material:  April  27, 1989 
letter  from  Christopher  Daggett,  NJDEP, 
to  William  Muszynski,  EPA  Region  ii. 


3.  Section  52.1605  is  amended  by 
adding  a  new  entry  Subchapter  25  tmder 
Title  7,  Chapter  27  in  numerical  order  as 
follows: 

fSZieOS    EPA-appf 0¥«d  Htm  Jf—y  State 
rcQulationa. 


Slilt  fOQuti^to*' 


SW« 


EPA  approvod  data 


Commanta 


Title  7.  Charter  27  _ 


2/21/88    (FR  data  and  dutioo  of  Ma  document]. 


EUacliva  drta  6/30/88. 


Subchvitar  2S.  Xonfttil  and  ProhitjAion  of  Mr  Polhition  t>y 
Vattajlar  Fuatt". 


IFR  Doc.  89-14227  Filed  6-15-89;  &45  am] 
BILIJNS  COM  ( 


40  CFR  Part  52 

[SC-012b;  Fm.-3602-6] 

Approval  and  Promulgation  of 
implementation  Plans;  Soutti  Carolina; 
VototWe  Organic  Compound  (VOC) 
Emlaakma 

aocncy:  Environmental  Protection 

Agency. 

action:  Withdrawal  of  final  rule. 

tUMMAWV;  On  April  17. 1989  (54  FR 
1S181),  EPA  disapproved  without  prior 
proposal  the  May  24, 1985,  version  of 
revisions  made  by  South  Carolina  in  its 
Air  Pojtution  Control  Regulations  and 
Standards.  These  revisions  contained 
deficiencies  within  the  Volatile  Organic 
Compound  (VOC)  regulations.  EPA 
subsequently  received  adverse 
comments  on  the  action.  Accordingly, 
the  Agency  is  withdrawing  its  direct- 
final  disapproval.  Elsewhere  in  today's 
Federal  Register,  EPA  is  proposing  to 
disapprove  the  May  24, 1985,  version  of 
revisions  made  by  South  Carolina  and 
providing  an  opportunity  to  comment  on 
the  proposal. 

DATE:  This  action  is  eH'ective  on  June  16, 
1989. 

AOONCSSCS:  Copies  of  the  materials 
submitted  by  South  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365. 

South  Carolina  Department  of  Health 
and  Envi.onmental  Control,  2800  Bull 
Street.  Columbia,  South  Carolina 
29201. 


RM  FUHTHEfl  INFOfUMATtON  CONTACT: 

Diane  Altsman,  EPA  Region  IV,  Air 
Programs  Branch,  at  the  Atlanta  address 
above  or  call  404/347-2864  or  FTS  257- 
2864. 

SliPPI^MKNTARV  INRMIMATION:  On  June 
5, 1985,  the  South  Carolina  Department 
of  Health  and  Environmental  Control 
submitted  to  EPA  for  approval  revisions 
to  the  volatile  organic  compound  (VOC) 
provisions  of  the  South  Carolina  Air 
Pollution  Control  Regulations  and 
Standards.  These  revisions  were 
adopted  by  the  South  Carolina  Board  of 
Health  and  Environmental  Control  on 
December  20, 1984,  and  were  forwarded 
to  the  State  Legislature  for  approval. 
The  revisions  became  State-effective  on 
May  24. 1985.  Based  on  the  information 
submitted,  EPA  found  several  of  the 
revisions  to  be  deflcient  and  therefore 
disapproved  them  without  prior 
proposal  (54  FR  15181  April  17, 1989). 

In  the  final  rulemaking,  EPA  advised 
the  public  that  the  effective  date  of  the 
action  was  deferred  for  60  days  (until 
June  16, 1989)  to  provide  an  opportunity 
to  submit  comments  on  it.  EPA 
announced  that  if  notice  was  received 
within  30  days  of  the  publication  of  the 
final  rule  that  someone  wanted  to 
submit  adverse  or  critical  comments,  the 
final  action  would  be  withdrawn  and  a 
new  rulemaking  would  be  begun  by 
proposing  a  30-day  comment  period. 
EPA  had  earlier  published  a  general 
notice  explaining  this  special  procedure 
(46  FR  44477.  September  4, 1981), 

EPA  has  received  adverse  comments 
on  this  action.  Accordingly,  the  Agency 
is  today  withdrawing  its  disapproval. 

Elsewhere  in  today's  Federal  Register, 
EPA  is  proposing  disapproval  of  this 
plan  and  soliciting  comments  on  the 
proposal. 

EPA  is  withdrawing  this  action 
without  providing  prior  notice  and 
opportunity  for  comment.  The  Agency 


finds  that  it  has  good  cause  within  the 
meaning  of  5  U.S.C.  553(b)  to  proceed 
without  notice  and  comment.  Notice  and 
comment  would  be  impracticable  in  this 
case  because  EPA  needs  to  withdraw  its 
approval  as  quickly  as  possible  in  order 
to  consider  the  comments  which  the 
public  has  submitted  or  may  wish  to 
submit.  Moreover,  further  notice  is  not 
necessary  because  EPA  has  already 
informed  the  public  that  it  would  follow 
this  procedure  if  it  received  a  request  for 
an  opportunity  to  comment.  For  the 
same  reasons,  EPA  finds  that  it  has  good 
cause  under  5  U.S.C.  553(d)  to  make  this 
withdrawal  immediately  effective. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Sub^Kts  in  40  CFR  Fart  52 

Air  pollution.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C  7401-7642. 
Date:  June  8, 1989. 
Greer  CTIdwell. 

Regional  Administrator. 

Therefore  the  addition  of  new 
§  52-2126  appearing  at  54  FR  15182.  April 
17, 1969,  which  was  to  become  effective 
on  June  16, 1989,  is  withdrawn. 
(FR  Doc  89-14364  FUed  6-15-88;  8:45  am] 

BILUNaCOOC( 


40  CFR  Part  52 
[FRL-3602-9] 

Approval  and  Promulgation  of 
Implementation  Plan,  State  of  Texas, 
Particulate  Matter  (PMi«)  Group  II 
Areas 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Final  rulemaking. 


:  This  Federal  Register  notice 
approves  a  revision  to  the  Texas  State 
Implementation  Plan  (SIP)  that  commits 
the  Texas  Air  Control  Board  (TACB)  to 
conduct  particulate  matter  ambient  air 
monitoring,  data  analyses,  reporting, 
and  submittal  of  control  strategies  (if 
any  necessary)  for  the  areas  which  were 
identified  as  particulate  matter  {?Mxo\ 
Croup  n  areas  in  the  Federal  Register 
notice  of  August  7. 1987  (52  FR  29383). 
This  revision  is  partially  in  response  to 
the  requirements  of  the  PMio  National 
Ambient  Air  Quality  Standards  that 
were  promulgated  by  the  EPA  in  the 
Fedoal  Register  notice  of  July  1, 1987  (52 
FR  24634).  This  action  today  only 
approves  the  Texas  PMjo  Group  II  SIPs 
(committal  SIPs)  for  the  areas  cited  in 
this  notice.  The  EPA  will  publish  its 
action  on  the  remaining  PMio  including 
El  Paso  PMio  plan  (Group  I  SIP)  under 
separate  notices  at  a  later  date. 

Today's  notice  is  published  to  advise 
the  public  that  the  Q>A  is  approving  the 
Texas  State  PMio  Group  n  SIPs.  The 
rationale  for  this  approval  is  contained 
in  this  notice. 

DATE:  This  action  will  be  effective  on 
August  15. 1988.  Unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 
AOORESSCS:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 

SIP  New  Source  Section.  Air  Programs 
Branch,  Air,  Pesticides  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  6. 1445  Ross  Avenue. 
Dallas,  Texas  75202.  Telephone:  (214) 
655-7214. 
Texas  Air  Control  Board.  Technical 
Support  and  Regulation  Development, 
6330  Highway  290  East.  Austin,  Texas 
78723.  Telephone:  (512)  451-5ni. 

FOfI  FUitTHER  INRMMATKM  CONTACT: 

Mr.  J.  Behnam.  P£.:  SIP  New  Source 
Section.  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202,  telephone:  (214)  655-7214. 
SUPPLEMENTARY  INFOfNIATKHl: 
Background 

The  Clean  Air  Act  requires  the  EPA 
Administrator  to  set  and  periodically 
reexamine  national  ambient  air  quaUty 
standards.  Section  108  of  the  Act  directs 
the  Administrator  to  identify 
widespread  pollutants  that  endanger 


public  health  or  welfare  and  to  issue  air 
quality  criteria  for  them.  Tlie  intent  of 
these  air  quality  criteria  is  to  reflect  the 
latest  scientific  information  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  pubUc  health  or 
welfare  that  may  be  expected  from  the 
presence  of  a  pollutant  in  the  ambient 
air.  In  addition,  section  109  requires  the 
Administrator  to  establish  "primary" 
standards  to  protect  public  health  and 
"secondary"  standards  to  protect  public 
welfare  for  pollutants  identified  imder 
section  108.  Once  the  Federal  standards 
have  been  set,  section  110  of  the  Act 
requires  that  States  submit  State 
Implementation  Mans  (SEP),  which 
contain  control  measures  needed  to 
attain  the  health  based  standards  within 
specific  statutory  deadlines  and  to 
attain  standards  for  welfare  effects 
within  a  reasonable  time. 

Statutory  Requirements 

The  Clean  Air  Act  (amended  August 
1977)  estabhshes  a  joint  State  and 
Federal  program  to  control  air  pollution. 
Under  sections  108  and  109  of  the  Act 
the  EPA  is  responsible  for  issuing  air 
quality  criteria  and  promulgating 
National  Ambient  Air  Quality  Standards 
(NAAQS).  The  States  have  primary 
responsibility  for  implementing  the 
NAAQS.  Under  section  110  of  the  Act 
each  State  must  develop  and  submit  to 
EPA  a  plan  that  provides  for  attainment 
and  maintenance  of  each  NAAQS  as 
expeditiously  as  practicable  within 
three  years  of  the  approved  date  of  SIP. 
The  State  is  required  to  adopt  and 
submit  a  SIP  revision  to  the  EPA  within 
nine  months  after  the  promulgation  or 
revision  of  a  primary  NAAQS.  TTie  EPA 
must  review  each  SIP  and  approve  or 
disapprove  its  provisions.  If  the  State 
fails  to  submit  a  plan,  or  the  EPA  finds 
the  plan  inadequate,  a  Federal  program 
may  be  instituted  in  place. 

In  fulfilling  the  requirements  of  the 
Act  the  EPA  promuljgated  the 
particulate  matter  (PMio)  rules  on  July  1, 
1987.  The  PMio  rules  replaced  the  former 
standards  for  total  suspended 
particulate  matter  (TSP)  with  a  new 
indicator  that  includes  particulate 
matters  with  the  aerodynamic  diameters 
less  than  or  equal  to  a  nominal  10 
micrometers  fPMio)  as  measured  by  a 
reference  method  established  by  the 
EPA.  The  new  24-hour  primary  (health- 
based)  standards  limit  PMio  to  150 
micrograms  per  cubic  meter  of  air.  In 
addition  to  the  24-hour  standard,  a  new 
annual  standard  is  set  at  50  micrograms 
per  cubic  meter. 

PMio  SIP  Requirements 

The  EPA  implemented  the  PMio 
NAAQS  under  section  110  of  the  Act 


The  States  and  EPA  began  developing  a 
monitoring  network  in  1983  to  determine 
the  concentrations  of  PMio  at  various 
locations.  Initially,  the  network  targeted 
areas  with  high  concentrations  of  total 
suspended  particulates  (TSP).  Since  the 
quantity  of  good  quality  ambient  PMio 
data  was  limited,  yet  the  States  had  a 
significant  amount  of  TSP  data,  EPA 
developed  a  procedure  for  determining 
the  probability  that  an  area  would 
violate  the  PMw  NAAQS.  The  EPA  has 
'  placed  all  the  counties  in  the  nation  Into 
three  groups  based  on  their  probability 
of  violating  the  PMto  NAAQS.  Under 
this  scheme,  the  area  of  each  state  was 
classified  as  Group  L  II,  or  IIL  The 
Group  I  areas  are  those  areas  with  a 
high  probabihty  of  not  attaining  the 
standards.  Group  II  are  those  areas 
where  existing  air  quality  data  are  not 
sufficient  to  determine  if  they  are 
attaining  the  standards,  and  Group  III 
areas  are  those  with  a  high  probability 
of  attaining  the  NAAQS  without 
revisions  to  the  existing  control 
strategies.  Under  this  scheme,  the  entire 
State  of  Texas  was  classified  as  Group 
ni  area  except  for  Dallas,  Harris, 
Lubbock,  and  Nueces  Counties  which 
were  classified  as  Group  II  areas  and  El 
Paso  County  was  identified  as  a  Group  I 
area.  The  list  of  PMio  Group  I  and  Group 
n  areas  was  published  in  the  Federal 
Register  notice  of  August  7, 1987  (52  FR 
29383). 

The  States  are  required  to  submit  SIPs 
for  all  areas  in  Group  n  within  nine 
months  of  NAAQS  promulgation,  but 
these  SIPs  need  not  contain  full  control 
strategies  and  demonstrations  of 
attainment  and  maintenance.  Instead, 
States  may  submit  "committal"  SIPs  that 
supplement  the  existing  SIPs  with 
enforceable  commitments  to:  (a)  Gather 
ambient  PMio  data,  at  least  to  an  extent 
consistent  with  minimum  EPA 
requirements  and  guidance;  (b)  Analyze 
and  verify  the  ambient  PMio  data  and 
report  24-hour  I^io  NAAQS 
exceedances  to  the  Regional  Office 
within  45  days  of  each  exceedance;  (c) 
When  an  appropriate  number  of 
verifiable  24-hour  NAAQS  exceedances 
becomes  available  or  when  an  annual 
arithmetic  mean  above  the  level  of  the 
annual  PMio  NAAQS  becomes 
available,  acknowledge  that  a 
nonattainment  problem  exists  and 
immediately  notify  the  Regional  Office: 
(d)  Within  30  days  of  the  notification 
referred  to  in  (c)  above,  or  within  37 
months  of  prooiulgation.  whichever 
comes  first  determine  whether  the 
measures  in  the  existing  SIP  will  assure 
timely  attainment  and  maintenance  of 
the  primary  PMio  standards,  and 
immediately  notify  the  Regional  Office: 
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and  (e)  Within  6  months  of  the 
notification  referred  to  in  (d]  above, 
adopt  and  lubmit  to  EPA  a  PMm  control 
■trategy  that  assures  attainment  as 
expeditiously  as  practicable  but  no  later 
than  three  years  from  apptovai  of  the 
committal  SIP. 

State  Sabmissioa 

The  EPA  has  identified  four  Croup  0 
areas  in  the  Stale  of  Texas:  namely. 
Dallas,  Harris,  Lubbock,  and  Nueces 
counties.  On  July  18, 1S88,  the  Governor 
of  Texas  submitted  a  comprehensive  SIP 
revision  for  meeting  the  requirements  of 
the  PMio  program  (52  PR  24634) 
including  the  four  Group  n  areas.  Before 
the  Governor's  submission,  the  TACB 
adopted  the  PMio  Group  n  plan  revision 
on  May  13, 198&  The  PMio  Group  11  SIP 
revision  contained  (1]  area  description 
including  boundaries  of  the  Group  II 
areas  within  each  county,  (2]  monitoring 
and  quality  assurance  plan,  (3) 
commitments  on  the  procedures  and 
milestones  for  meeting  the  Federal 
mandate,  and  (4)  a  letter  from  the 
Governor  that  commits  the  TACB  for 
carrying  out  the  requirements  of  PMio 
Group  n  SIPs.  The  Governor's  letter 
fully  commits  the  State  to  comply  with 
the  PMie  Group  11  requirements,  and  the 
content  of  this  letter  is  stated  below: 

'  *  *  In  the  July  1. 19B7  isme  of  the  Fwktal 
Rafistar,  ib*  VS.  Environmental  Protection 
Agency  announced  the  requirement  that  sach 
state  submit  a  committal  SIP  for  PMi*  Group 
U  areas  instead  of  fuU  control  strategies. 
States  were  also  required  to  sabnit 
demonstrations  of  attainment  and 
maintenance  of  the  PMi*  National  Ambient 
Air  QuaBty  Standards.  The  TACB  is 
committed  to  carrying  out  the  activities 
contained  in  the  enclosed  proposed  SIP  to 
satisfy  dM>se  requirements  *  *  * 

The  specific  commitments  for 
monitoring,  data  analysis,  and  reporting 
of  the  PMio  Group  II  areas  are  given  in 
the  SIP  and  quoted  as  follow: 

'  *  *  with  regard  to  the  four  FMm  Group  n 
areas  in  Texas  discassed  above,  the  TACB 
malies  these  oommitments. 

(1)  The  TACB  will  gather  ambient  PMm 
data,  at  least  to  an  extent  consistent  with 
minimum  EPA  requirementj  and  guidance 
specified  in  40  CFR  Parts  50.  SI,  52. 53,  58, 
PMn  SIP  Development  Guidance,  and  other 
appbcablc  EPA  guidance  documents. 

(2)  The  state  will  analyze  and  verify  the 
ambient  PMm  and  report  24-hour  PMm 
NAAQS  sxceedancas  to  the  Region  6  Office 
within  45  days  of  each  exceedanoe. 

(3)  When  an  appropriate  number  of 
verifiable  24-honr  NAAQS  exceedances 
becomes  available  (see  |  2J>  of  the  PMit  SIP 
Development  Guidance)  or  when  an  annual 
arithmetic  mean  (AAM)  above  tiie  level  of 
tlie  annaal  PMm  NAAQS  becomes  available, 
the  TACB  will  acknowledge  that  a 
nonattainment  problem  exists  and 
immediately  notify  the  Region  e  OfOce. 


(4)  Within  30  days  of  the  notificatiiBi 
referred  to  in  (3)  above,  or  within  S7  months 
of  promulgation,  whichever  comes  first  the 
TACB  will  determine  whether  the  measures 
in  t)ie  existing  SIP  assure  timefy  attainment 
and  maintenance  of  the  primary  PMio 
standards,  and  will  notify  the  Region  6 
Office. 

(5)  In  addressing  the  requirements  in  (4) 
above,  the  TACB  shall  consider  the  following 
factors  in  determining  ihe  adequacy  of  tlw 
existing  SIPs: 

(a)  Air  quality  data — Time  is  allotted  for  up 
to  3  years  of  FMi*  data  to  be  collected  if  an 
NAAQS  is  not  violated  sooner.  At  the  end  of 
that  time,  the  available  PMio  data  shall  be 
examined  to  determine  if  attainment  can  be 
demonstrated  in  accordance  with  Appendix 
K  of  40  CFR  Part  SO  or  die  Guideline  on 
Exceptions  to  Data  Requirementa  for 
Determining  Attainment  of  Particulate 
Matter  Standards  in  the  absence  of  adequate 
PMio  data. 

(b)  The  present  control  strategy — ^The 
existing  control  strategy  shall  t>e  evaluated  to 
determine  if  it  is  fully  implemented;  if  it  is 
adequately  enforced:  if  start-up,  shutdown, 
and  Bsalfanction  regolatioiu  are  adequate  to 
prevent  drcamventkn  of  the  emissioa 
limitations,  and  it  can  adeqoatefy  attain  and 
maintain  the  PMio  NAAQS  if  the  above 
conditions  are  met  The  evaluation  shall 
include  the  use  of  dispersion  and  receptor 
modeling  techniques  where  appropriate. 

(c)  Emissions  data — The  emission 
inventories  shaD  be  evaluated  to  determine  if 
emissions  can  increase  significantly  l>ecaB8e 
actual  enissions  are  far  below  allowable 
emissiosM  for  the  area,  if  sources  with 
operating  permits  are  not  operatiag  or  ara 
operating  at  reduced  capacify  and  if 
"banked"  emissions  could  impact  future  air 
qaality. 

(6)  Within  6  months  of  the  notification 
referred  to  in  (4)  above,  the  TACB  will  adopt 
and  submit  to  BPA  a  PMm  control  strategy 
that  assures  attainment  as  expeditiousfy  as 
practicable  tnit  no  later  than  3  years  from 
approval  of  the  committal  SO*.  As  provided  in 
section  110(e)  of  the  FCAA  the  TACB  may 
request  an  additional  2  years  to  reach 
attaiiunent  for  any  Group  U  area  «*faere 
monitoring  data  liaa  demonstrated  a 
nonattainment  situation. 

Additionally,  the  TACB  will  collect  and 
submit  to  EPA  a  PMm  enissions  inventory 
from  all  Group  D  areas  by  August  31, 199a 
This  will  provide  both  actual  and  allowable 
emissions  in  each  area.  A  schedule  of  PMio 
emissions  inventory  sabmittal  is  provided  in 
Table  3.  The  existing  control  strategiee  for 
particulate  matter  in  TACB  Regulation  I  will 
be  retained  until  a  need  for  more  stringent 
controls  is  indicated.  Applications  for  new  or 
modified  sources  of  PMm  will  be  reviewed  in 
accordance  with  PSD  rules. 

AD  the  above  referenced  commitments  will 
assure  the  maintenance  of  FMio  in  the 
designated  Group  D  areas  *  *  * 

The  Governor's  submission  of  July  18, 
1988,  also  included  the  revisions 
required  under  the  PMio  Group  HI, 
monitoring  network,  other  regulatory 
changes,  and  a  request  for  redesignation 
of  the  total  suspended  particulate  matter 


nonattainment  areas  to  the 
unclassifiable  status:  however,  today's 
action  only  approves  the  PMio  Group  II 
SIPs  (committal  SIPs)  for  the  areas  dted 
earlier  in  this  notice.  The  EPA  vrill 
publish  its  action  on  the  remaining  PMio 
SIPs  including  El  Paso  Group  1  SIP  under 
separate  notices  at  a  later  date. 

Final  Action 

The  EPA  has  reviewed  the  State's 
submittal  and  determined  that  the  State 
commitments  and  procedures  are 
adequate  for  monitoring,  data  analysis, 
reporting,  and  subsequently  submitting  a 
SIP  revision  (if  any  required}  for  the 
PMio  Group  n  areas.  Ilie  TACB  has 
defined  the  Group  n  areas  within  the 
counties  cited  in  this  notice  in 
accordance  with  the  EPA  PMio  SIP 
Development  Guideline  (Jtme  1987),  EPA 
450/2-66-001.  The  area  boundaries  as 
defined  in  the  SIP  satisfy  the 
requirements  of  the  PMio  Group  II 
committal  SIPs.  In  addition,  the  EPA 
finds  that  the  State  commitments  are  in 
conformance  with  the  specific 
requirements  of  the  PMio  Group  D  areas 
of  the  July  1, 1987,  Federal  Re^ster 
notice  (52  FR  24634).  However,  the  EPA 
wants  to  clarify  paragraph  ntimber  6  of 
the  State  commitments,  as  quoted  in  this 
notice,  that  refers  to  the  possibility  of 
State  requesting  extension  imder  section 
110(e)  of  the  Clean  Air  Act  beyond  the 
maximum  three  year  period  allowed  in 
section  110(a)(2)(A)  of  the  Act.  Section 
110(e)  of  the  Act  allows  the 
Admhnstrator  of  EPA  to  grant  a  two 
year  extensiOD  to  the  State  in  certain 
cases  if  the  refiuirements  of  this  section 
of  the  Act  are  satisfied  by  the  State.  The 
Administrator  can  not  grant  any 
extension  solely  by  a  request  unless  the 
conditions  specified  under  section  110(e) 
are  completely  and  clearly  supported  by 
actual  data,  documentation,  and  other 
evidence  that  the  area  in  question  can 
not  attain  the  PMio  NAAQS  witUn  tiie 
three  year  period.  Therefore,  the  EPA, 
with  clarification  stated  above,  is 
approving  the  Texas  PMio  Group  II  SIPs 
for  the  defined  areas  of  Dallas,  Harris, 
Lubbock,  and  Nueces  counties. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
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rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  August  15. 
1989. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  tiie  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circoit  by  August  15. 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

Under  5  U.S.C.  e05(b),  I  certify  tiiat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

Incorporation  by  reference  of  the 
Texas  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

This  rulemaking  is  issued  under  the 
authority  of  section  110  of  the  Clean  Air 
Act,  42  U.S.C.  7410. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  omtrol  and  Particulate 
matter. 


Date:  June  5. 1989. 
loaeph  0.  Winkk. 
Acting  Regional  Administrator 

Title  40,  Part  52  of  tiie  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

PART  52-{AMENDEOI 


Sidipart  SS— Taxas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AudMcity:  42  U.S.C  7401-7842. 

2.  The  table  in  S  52.2279  is  revised  to 
read  as  follows: 

952.2279    Attammcnt  date*  for  national 
standards. 


Air  qua%  oontroi  region 


AI)iiene-\Mchlla  FaKs  mirasisla  (AQCR 

210). 
Aman«o-|jA)tx>ck  Intrastate  (AQCR  211): 

a.  Lutjbock  County 

It.  Portion  oi  LutJboch  County. 

c.  Rernainder  ol  AQCfl 


Austin-Waco  tntrastate  (AQCO  21 2)  „ 

Browmsvao  Lsredo      (mraslate      (AQCR 

213): 

a  Cameron  County 

b,  Remamdar  of  AQCR 

Corpus  Chrisli-Victorta  Intrasuiie  (AQCR 

214): 

a  Nueces  County 

b.  Portion  o«  Nueces  County 

c  Victoria  County 


d.  Remainder  at  AQCR 

MidtandOdeesa-San    Angeto 
(AQCR  210): 

a.  Eclor  County 

b.  Remainder  at  AQCR 

Metropolitan     HoustorvGah/eston 

stale  (AQCR  216): 
a  Brazoria  County 

b.  Gatveston  County.. 

c.  Harris  Courriy 


Intra* 


d.  Portion  of  t-tarris  County- 

e.  Remainder  at  AQCR 


MekopoCtan  OaBas/Fort  WorV«  bwastale 
(AQCR  215): 

a  DaHas  County 

b.  Portion  at  DaHas  County 

c  Tarrant  County 

d.  Remainder  of  AOCR.._ 

Metropolitan     San     Antonio     MrasUte 
(AQCR  217). 

Souttiem      Louisiana-Souttieast      Texas 
Interstate  (AQCR  106). 

El    PeaoAjn    Cruce»-Atamoganlo    Inter- 
state (AQCR  153): 
a  El  Paso  County 

b.  In  ttie  City  of  El  Paso,  for  an  area 
immediately  around  ASARCO  smeft- 
er.  0.5  km  to  tt)e  West  and  Souttx, 
2.0  km  to  ttie  North  and  East,  and 
1.5  km  to  ttie  Soutf>east  from  tt>e 
smelter's  copper  stack. 

c.  Portion  of  El  Paso  County „ _.. 

d  Remainder  of  A(X:r 


PoOuianl 


Particulate  matter 


Mmeiy       Secondary 


b 
b 
•c 


'c 

b 

b 


'd 

'd 


Suifkjr  oxides 


Primary        Secondary 


Nitiogen 
dionde 


Carbon 
mortoiode 


Ozorw 


5/31/77 


c 
5/31/77 


c 
c 
d 

5/31/77 


5/31/77 


6/30/85 


PM» 
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Pollutant 

Air  quaMy  comrot  region 

Particulate  mattar 

Sulfur  oxides 

i>ifiroflen 
dioxide 

Carbon 

monoxide 

Ozone 

Lead 

rnmvy 

Seoontary 

Primary 

Secondary 

PW„ 

Stwavsport-TMarkanft-Tytar        Interstate 
(AQCR022): 

a  Qregg  County ._ „ 

b.  Retnaindar  ot  AQCR..     ._ 

b 
b 

b 
b 

a 
a 

a 
a 

a 
a 

a 
a 

c 
a 

e 
e 

h 
h 

1:  Dates  or  (ootrxXet  wtxcti  are  Italicized  are  prescrtted  by  the  Admirasirator  because  the  plan  does  not  provide  a  specific  date. 
Note  2:  Sources  subiect  to  plan  requirements  and  attainment  dates  established  under  section  110(aH2)(A)  prior  to  the  1977  Clean  Air  Act 
obtgatad  to  cornply  with  ihoee  requirements  by  eartier  doadlwei.  The  earlier  attainment  dates  ve  set  out  at  40  CFR  52.2279  (1978). 
'  Porliona  Of  the  county  or  counties. 

a.  Air  quality  levela  praeendy  below  secondary  standards. 

b.  July  1971 

c.  December  31. 1982. 

d.  December  31. 1987. 

e.  November  5. 1982. 
(.  Augual  14, 1987. 

a  No  action  taken. 

h  Am  quality  levels  presently  below  primary  standards. 

i.  Three  yeers  from  effective  dale  of  plan  approval. 


3.  A  new  {  52.2306  is  added  to  read  as 
follows: 

i  52.2306    Pwticutirt*  Mattw  (PMi.)  Group 
II  SIP  CotTNnttnMnts. 

On  July  18. 1988,  the  Governor  of 
Texas  submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  that 
contained  commitments  for 
implementing  all  of  the  required 
activities  including  monitoring, 
reporting,  emission  inventory,  and  other 
tasks  that  may  be  necessary  to  satisfy 
the  requirements  of  the  PMio  Group  II 
SIPs.  The  Texas  Air  Control  Board 
adopted  these  revisions  on  May  13. 1988. 
The  State  of  Texas  has  committed  to 
comply  with  the  PMio  Group  II  SIP 
requirements,  as  articulated  in  the 
Federal  Register  notice  of  July  1. 1987  (52 
FR  24670).  for  the  defined  areas  of 
Dallas,  Harris,  Lubbock,  and  Nueces 
counties  as  provided  in  the  Texas  PMio 
Group  II  SIPs.  In  addition  to  the  SIP.  a 
letter  from  the  Governor  of  Texas,  dated 
July  18. 1988.  stated  that: 

'  *  *  In  the  )uly  1. 1987  issue  of  the  Federal 
Register,  the  U.S.  Environmental  Protection 
Agency  announced  the  requirement  that  each 
stale  submit  a  committal  SIP  for  PMio  Group 
11  areas  instead  of  full  control  strategies. 
States  were  also  required  to  submit 
demonstrations  of  attainment  and 
maintenance  of  the  PMio  National  Ambient 
Air  Quality  Standards.  The  TACB  is 
committed  to  carrying  out  the  activities 
contained  in  the  enclosed  proposed  SIP  to 
satisfy  those  requirements  *  *  *. 

(FR  Doc  89-14386  Filed  6-15-89:  a-45  am] 
wujNO  coce  ssao  w  m 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

IDocket  Na  90515-9115] 

Ocean  Salmon  FislYeries  Off  tlw 
Coasts  of  Wastiington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  closure. 

SUMMARY:  NOAA  annoiuices  the  closure 
of  two  commercial  salmon  fisheries  in 
the  exclusive  economic  zone  (EEZ)  from 
the  Queets  River,  Washington,  to  Cape 
Falcon.  Oregon,  and  from  Humbug 
Mountain,  Oregon,  to  Punta  Gorda, 
California,  at  midnight.  June  8, 1989,  to 
ensure  that  the  chinook  salmon  quotas 
for  each  subarea  are  not  exceeded.  The 
Director.  Northwest  Region.  NMFS 
(Regional  Director),  has  determined  that 
the  commercial  fishery  quota  of  39,500 
chinook  salmon  for  the  subarea  from  the 
Queets  River,  Washington,  to  Cape 
Falcon,  Oregon,  and  the  commercial 
fishery  quota  of  17.700  chinook  for  the 
subarea  from  Humbug  Mountain. 
Oregon,  to  Punta  Gorda,  California,  will 
be  reached  by  June  8. 1989.  The  closure 
is  necessary  to  conform  to  the  preseason 
announcement  of  1989  management 
measures.  This  action  is  intended  to 
ensure  conservation  of  chinook  salmon. 
EFFECTIVE  DATE!  Closure  of  the  EEZ 
from  the  Queets  River.  Washington,  to 


Cape  Falcon,  Oregon,  and  from  Hiunbug 
Mountain,  Oregon,  to  Punta  Gorda, 
California,  to  commercial  salmon  fishing 
was  effective  at  2400  hours  local  time, 
June  8, 1989.  Actual  notice  to  affected 
fishermen  was  given  prior  to  that  time 
through  a  special  telephone  hotline  and 
U.S.  Coast  Guard  Notice  to  Mariners  ' 
broadcasts  as  provided  by  50  CFR 
661.20.  661.21.  and  661.23  (as  amended 
May  1. 1989). 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten.  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
N.E..  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fulierton.  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street. 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  213-514-6199. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
5  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  tlie 
Secretary  will,  by  notice  issued  under 
S  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 


salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached" 

Regulations  implementing 
Amendment  9  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California  were  effective  May  1. 1989, 
and  modified  notice  procedures  for 
inseason  regulatory  actions.  These 
regulations  amended  50  CFR  661.20. 
661.21,  and  661.23  to  provide  for 
immediate  and  actual  notice  to 
fishermen  of  such  inseason  actions 
through  telephone  hotlines  and  U.S. 
Coast  Guard  broadcasts  and  to  establish 
the  effective  dates  and  times  for  these 
actions  through  the  notices  issued  by 
telephone  hotlines  and  U.S.  Coast  Guard 
broadcasts. 

Management  measures  for  1989  were 
effective  on  May  1, 1989  (54  FR  19798, 
May  8. 1989).  The  1989  commercial 
fishery  for  all  salmon  except  coho  in  the 
subarea  from  the  Queets  River. 
Washington,  to  Cape  Falcon,  Oregon, 
commenced  on  May  1, 1989,  and  was 
scheduled  to  continue  through  the 
earlier  of  June  15, 1989  or  the  attainment 
of  a  subarea  quota  of  39,500  chinook 
salmon.  The  1989  commercial  finery  for 
all  salmon  species  in  the  subarea  from 
Humbug  Mountain,  Oregon,  to  Punta 
Gorda,  California,  commenced  on  June 
5, 1989,  and  was  scheduled  to  continue 
through  the  earlier  of  June  16, 1989  or  the 
attainment  of  a  subarea  quota  of  17,700 


chinook  salmon,  an  overall  catch  quota 
of  474,000  coho  salmon  south  of  Cape 
Falcon,  Oregon,  a  catch  ceiling  of 
349,000  coho  salmon  south  of  Cascade 
Head,  Oregon,  or  a  catch  ceiling  of 
89,000  coho  salmon  south  of  Orford  Reef 
Red  Buoy,  Oregon.  Based  on  the  best 
available  information,  the  commercial 
fishery  catch  in  the  subareas  from  the 
Queets  River.  Washington,  to  Cape 
Falcon,  Oregon,  and  fi^m  Humbug 
Mountain,  Oregon,  to  Punta  Gorda, 
California,  are  projected  to  reach  their 
respective  chinook  salmon  quotas  of 
39.500  and  17,700  fish  by  midnight  June 
8, 1989.  Therefore,  the  fishery  in  these 
two  subareas  must  be  closed  to  further 
fishing. 

In  accordance  with  die  revised 
inseason  notice  procedures  of  50  CFR 
661.2a  661.21,  and  661.23,  actual  notice 
to  fishermen  was  given  prior  to  2400 
hours  local  time,  June  8, 1989  by 
telephone  hotline  number  (206)  528-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  ICHz.  NOAA  issues 
this  notice  of  the  closure  of  the 
commercial  salmon  fisheries  in  the  EEZ 
from  the  Queets  River.  Washington,  to 
Cape  Falcon,  Oregon,  and  from  Humbug 
Mountain,  Oregon,  to  Punta  Gorda. 
California,  which  was  effective 
midnight,  June  8. 1989.  This  notice  does 
not  apply  to  treaty  Indian  fisheries  or  to 
other  fisheries  which  may  be  operating 
in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 


Management  Council  the  Washington 
Department  of  Fisheries,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  a  closure  of  the 
commercial  fisheries  between  the 
Queets  River,  Washington,  and  Cape 
Falcon,  Oregon,  and  between  Humbug 
Mountain.  Oregon,  and  Punta  Gorda. 
California.  The  States  of  Washington. 
Oregon,  and  California  will  manage  the 
commercial  fisheries  in  State  waters 
adjacent  to  these  areas  of  the  EEZ  in 
accordance  with  this  federal  action. 
Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  June  2a  1989. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compUance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians. 
(16U.S.C.  laoiefse*/.) 

Dated:  June  12. 1989. 

Richard  H.  Sdiaefer, 

Director.  Office  of  Fisheries  Conservation  and 

Management. 

[FR  Doc.  89-l«:s  Filed  6-13-89:  R45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
mMng  prior  to  ttie  adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 
FaniMTS  Horn*  Administration 
7  CFR  Part  1942 

industrial  Davslopmant  Grants 

aqcncy:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  the  Agency's  policies  and 
procedures  governing  the  administration 
of  Industrial  Development  Grants.  This 
action  is  necessary  to  clarify  the 
requirements  for  the  financing  of  small 
and  emerging  private  business 
enterprises  through  the  Industrial 
Development  Grant  Program.  The  net 
effect  of  this  action  will  result  in 
increased  enterprise  development  and 
job  creation  in  distressed  rural 
communities. 

EFFECnvt  DATI:  July  17, 1989. 
FOR  FURTNIR  NIFORMATION  CONTACT: 

Bonnie  S.  lustice.  Senior  Loan  Speciahst, 
Community  Facilities  Division.  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6320,  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250:  Telephone:  (202) 
382-1490. 
SUFFtlMINTARV  MFORMATK)*!: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
since  the  aimual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation  or  on  the  ability 


of  United  States-based  enterprises  to 
compete  with  foreign-basd  enterprises 
in  domestic  or  export  markets. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  diis  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

The  Administrator,  Farmers  Home 
Administration,  has  determined  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
action,  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601). 

Program  Affected 

This  program.  Industrial  Development 
Grants,  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
Number  10.424.  The  FmHA  program  and 
projects  which  are  affected  by  this 
instruction  are  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA 
conducts  intergovernmental 
consultation  in  the  manner  delineated  in 
FmHA  Instruction  1940-]. 

List  of  Subjects  in  7  CFR  Part  1942 

Business  and  industry;  Grant 
programs — Housing  and  community 
development;  Industrial  park;  Rural 
areas. 

Accordingly.  Chapter  XVIII.  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  Part  1942 
is  revised  to  read  as  follows: 


AutlMrity:  7  U.S.C  1988;  5  U.&C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  Q— Industrial  Development 
Grants 

2.  Section  1942.305  is  amended  by 
revising  paragraph  (b)(2]  and  adding 
paragraph  (b)(3)(iv)(C)  to  read  as 
follows: 

S  1942.305    EHgHiWty  and  priority. 
***** 

(b)  •  *  • 

(2)  State  Office  review.  All 
applications  will  be  reviewed  and 
scored  for  funding  priority.  Eligible 
applicants  that  cannot  be  funded  should 
be  advised  by  the  State  Director  that 
funds  are  not  available,  and  requested 
to  advise  whether  they  wish  to  have 
their  application  maintained  in  an  active 
file  for  fiiture  consideration. 

(3)  *  •  * 
(iv)  •  •  * 

(C)  For  grants  to  establish  a  revolving 
fund  points  will  be  distributed  if  the: 
Grant  request  contains  proposed  third 
party  loan/grant  recipients — 25  points. 

•  •        •        •        * 

3.  Section  1942.306  is  amended  by 
adding  new  paragraph  (a)(7)  to  read  as 
follows: 

91942.306    Purposes  of  grants. 

•  •        *        «        • 

(a)  *  •  * 

(7)  Providing  financial  assistance  to 
third  parties  through  a  loan  or  a  pass 
through  grant. 

4.  Section  1942.307  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

S  1942.307    Limitations  on  use  of  grant 
funds. 

(a)  Funds  will  not  be  used: 
(1)  To  produce  agriculture  products 
through  growing,  cultivation  and 
harvesting  either  directly  or  through 
horizontally  integrated  livestock 
operations  except  for  commercial 
nurseries,  timber  operations  or  limited 
agricultural  production  related  to 
technical  assistance  projects. 
***** 

5.  Section  1942.310  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 
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S  1942.310    Otiter  consideration*. 

(d)  Management  assistance.  Grant 
recipients  will  be  supervised  as 
necessary  to  assure  that  projects  are 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  under  this  Subpart  will  be 
administered  under  and  are  subjoct  to  7 
CFR  3015.  7  CFR  3018,  and  7  CFR  3017, 
as  appropriate,  and  established  FmHA 
guidelines. 
***** 

6.  Section  1942.311  is  amended  by 
removing  paragraph  (a)(2),  and 
redesignating  paragraph  (a)(3]  as 
paragraph  (a][2)  and  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  1942.311    Application  processing. 

(a)  Preapplications  and  applications. 

(1)  The  application  review  and 
approval  procedures  outlined  in  §  1942.2 
of  Subpart  A  of  Part  1942  of  this  Chapter 
will  be  followed  as  appropriate.  The 
State  Director  should  assist  the 
applicant  in  application  assembly  and 
processing.  The  applicant  shall  use  SF 
424,  "Application  for  Federal 
Assistance,"  (for  construction  or 
nonconstruction  programs  as  applicable) 
when  requesting  financial  assistance 
under  this  program. 
***** 

7.  Section  1942.313  is  added  to  read  as 
follows: 

§  1942.313    Plan  to  provide  financial 
assistance  to  third  parties. 

(a)  For  applications  involving 
establishment  of  a  revolving  fund  to 
provide  financial  assistance  to  third 
parties  the  applicant  shall  develop  a 
plan  which  outlines  the  purpose  and 
administration  of  the  fund.  The  plan  will 
include: 

(1)  Planned  projects  to  be  financed. 

(2)  Sources  of  all  non  ID  funds. 

(3)  Amount  of  technical  assistance  (if 
any). 

(4)  Purpose  of  the  loans/grants. 

(5)  Number  of  jobs  to  be  created/ 
saved  with  each  project. 

(6)  Project  priority  and  length  of  time 
involved  in  completion  of  each  project. 

(7)  Other  information  required  by  the 
State  Office. 

(b)  Each  third  party  project  receiving 
funds  will  be  reviewed  for  eligibility. 
When  the  applicant  does  not  have  a  fist 
of  projects  to  be  completed  the  applicant 
should  advise  the  FmHA  at  the  time  a 
preapplication  is  submitted. 

8.  Section  1942.314  is  revised  to  read 
as  follows: 


S  1942.314    Grants  to  provide  financtal 
assistance  to  third  parties  and  technical 
8s^star>ce  programs. 

For  applications  involving  a  purpose 
other  than  a  construction  project  to  be 
owned  by  the  applicant,  the  applicant 
shall  develop  a  Scope  of  Work.  The 
Scope  of  Work  will  be  used  to  measure 
the  performance  of  the  grantee.  As  a 
minimum  the  Scope  of  Work  should 
contain  the  following: 

(a)  The  specific  purposes  for  which 
grant  funds  will  be  utilized,  i.e., 
Technical  Assistance.  Revolving  Fund, 
etc. 

(b)  Timeframes  or  dates  by  which 
action  surrounding  the  use  of  funds  vj'ill 
be  accomplished. 

(c)  Who  will  be  carrying  out  the 
purpose  for  which  the  grant  is  made 
(key  personnel  should  be  identified). 

-(d)  How  the  grant  purposes  will  be 
accomplished. 

(e)  Documentation  regarding  the 
availability  and  amount  of  other  funds 
to  be  used  in  conjunction  with  the  funds 
from  the  ID  program. 

(f)  For  grants  involving  a  revolving 
fund  the  scope  of  work  should  include 
those  items  listed  in  a  through  e  above 
as  well  as  the  following: 

(1)  Information  which  will  establish/ 
identify  the  need  for  the  revolving  loan 
fund. 

(2)  Financial  statements  which  will 
demonstrate  the  financial  ability  of  the 
applicant  to  administer  the  revolving 
loan  fund.  As  a  minimum  the  financial 
statements  will  include:  (i)  Balance 
sheet;  (ii)  Income  statement. 

(3)  Detail  on  the  applicants  experience 
in  operating  a  revolving  loan  fund. 

9.  Section  1942.348  is  added  to  read  as 
follows: 

§1942.348    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute,  an  applicable  law  or 
decision  of  the  Comptroller  General,  if 
the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest  and  show  how 
the  adverse  impact  will  be  eliminated  or 
minimized  if  the  exception  is  made. 

Dated:  May  26. 1989. 
Neal  Sdx  Joiuison, 

Acting  Adwinistrator,  Farmers  Home 

Administration. 

|FR  Doc.  83-14309  Filed  6-15-69;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTtON:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinafter,  the  New  Mexico 
program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  inspection  and  enforcement, 
experimental  practices,  the  use  of 
explosives,  prime  farmland,  backfilling 
and  grading,  stream  buffer  zones  and 
fish  and  wildlife,  excess  spoil, 
revegetation,  coal  exploration,  areas 
unsuitable  for  coal  mining,  hydrology, 
coal  mine  waste,  permitting,  operation 
plans,  coal  processing  plants,  and 
topsoil.  The  amendment  is  intended  to 
revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during        1 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.  July  17, 1989. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
July  11. 1989.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  m.d.t.  on  July  3, 
1969. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  E^i.h 
requester  may  receive  one  fiee  copy  of 
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the  proposed  amendment  by  contacting 
OSMRE'9  Albuquerque  Field  Office. 

Mr.  Robert  H.  Hagen.  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue,  SW.. 
Suite  310,  Albuquerque.  New  Mexico 
87102.  Telephone:  (505)  766-1488. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131. 1100  "L" 
Street,  NW.,  Washington.  DC  20240, 
Telephone:  (202)  343-5492. 

New  Mexico  Energy  &  Minerals 
Department.  Mining  A  Minerals 
Division,  525  Camino  de  los  Marquez, 
Santa  Fe.  NM  87503,  Telephone:  (505) 
827-5970. 

Fon  PURTMiR  mromiATWN  contact 

Mr.  Robert  H.  Hagen,  Director. 
Albuquerque  Field  Office,  at  the  address 
or  telephone  number  listed  in 
"ADDRESSES." 

SUPPLCMENTAflV  INFORMATION 

I.  Background  on  the  New  Mexico 
Program 

On  December  31. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program, 
can  be  found  in  the  December  31,  I960, 
Federal  Register  (45  FR  86489). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.12,  931.13.  931.15,  931.16.  and  931.30. 

n.  Proposed  Amendment 

By  letter  dated  May  18. 1988 
(Administrative  Record  No.  NM4-97), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  at  its  own 
initiative,  and  also  in  response  to  an 
August  14. 1986.  letter  that  OSMRE  sent 
in  accordance  with  30  CFR  732.17(c). 
New  Mexico  proposes  to  amend  the 
following  sections  to  Coal  Surface 
Mining  Commission  (CSMC)  Rule  80-1: 

Inspection  and  Enforcement 

New  Mexico  proposes  revisions  to 
Sections  31-17  fmd  31-18.  In  addition, 
two  policy  statements  were  submitted 
concerning  inspection  and  enforcement. 

Experimental  Practicea 

New  Mexico  proposes  revisions  to 
Sections  10-13. 13-11.  and  13-12. 


Use  of  Explosives 

New  Mexico  proposes  revisions  to 
Sections  9-13.  20-11,  20-61,  20-62,  20-63, 
20-64.  20-65.  20-66.  20-87.  and  20-68. 

Prime  Farmland 

New  Mexico  proposes  revisions  to 
Sections  8-27. 10-17.  24-11,  24-12,  and 
24-15. 

Backfilling  and  Grading 

New  Mexico  proposes  revisions  to 
Sections  20-102  and  26-12. 

Stream  Buffer  Zones  and  Fish  and 
Wildlife 

New  Mexico  proposes  revisions  to 
Sections  8-2a  9-16, 20-57.  and  20-97. 

Excess  Spoil 

New  Mexico  proposes  revisions  to 
Sections  1-5.  20-71.  and  20-102. 

Revegetation 

New  Mexico  proposes  revisions  to 
Sections  20-111.  20-112,  and  20-116. 

Coal  Exploration 

New  Mexico  proposes  revisions  to 
Sections  6-11.  6-12,  and  6-13.  New 
Mexico  also  proposes  to  add  a  new 
Section  6-10. 

Areas  Unsuitable  for  Coal  Mining 

New  Mexico  proposes  revisions  to 
Sections  2-11.  2-12,  4-15.  and  8-24. 

Hydrology 

New  Mexico  proposes  revisions  to 
Sections  1-5,  8-15,  8-16,  9-21, 13-12.  20- 
41,  20-43,  20-43,  20-44,  and  20-52. 

Coal  Mine  Waste 

New  Mexico  proposes  revisions  to 
Sections  1-5,  20-82.  and  20-91. 

Permitting 

New  Mexico  proposes  revisions  to 
Sections  7-14. 11-11. 11-15. 11-27,  and 
13-18. 

Operation  Plana 

New  Mexico  proposes  revisions  to 
Section  9-14. 

Coal  Processing  Plants 

New  Mexico  proposes  revisions  to 
Section  1-5. 

Topsail 

New  Mexico  proposes  revisions  to 
Section  8-14. 

IIL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 


adequate,  it  will  become  part  of  the  New 
Mexico  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaiking.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m..  m.d.t.  on  July  3. 
1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportxmity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  All  SUch 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES"  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 
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Date:  June  7, 1989. 

Allen  D.Klein, 

A  ding  Assistant  Director,  Western  Field 
Operations. 

[FR  Doc.  89-14350  Filed  6-15-89: 8:45  am] 

eHJJNC  CODE  4310-05-M 


30  CFR  Part  931 

N«w  Mexico  Pennanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule;  Public  Comment 
Period  and  Opportunity  for  Public 
Hearing  on  Proposed  Amendment. 

summary:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinafter,  the  New  Mexico 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  the  definition  of  affected 
area,  previously  mined  areas,  fish  and 
wildlife,  performance  bonds,  and  civil 
penalties.  The  amendment  is  intended  to 
revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.  on  or  before 
July  17, 1989.  If  requested,  a  pubhc 
hearing  on  the  proposed  amendment 
will  be  held  on  July  11, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  m.d.t.  on 
July  3. 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice,  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSMRE's 
Albuquerque  Field  Office. 


Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  625  Silver  Avenue.  SW., 
Suite  310,  Albuquerque,  New  Mexico 
87102,  Telephone:  (505)  766-1486. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5131. 1100  "L" 
Street.  NW.,  Washington,  DC  20240, 
Telephone:  (202)  343-5492. 

New  Mexico  Energy  &  Minerals 
Department  Mining  &  Minerals 
Division,  525  Camino  de  los  Marquez, 
Santa  Fe,  NM  87503,  Telephone:  (505) 
827-5970. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  at  the  address 
or  telephone  number  listed  in 
"ADDRESSES." 

SUPPLEMENTARY  INFORMATION 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31. 1980. 
Federal  Register  (45  FR  86489). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.12,  931.13.  931.15.  931.16,  and  931.30. 

n.  Proposed  Amendment 

By  letter  dated  May  25, 1989 
(Administrative  Record  No.  NM499), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to  a 
November  3, 1988.  letter  that  OSMRE 
sent  in  accordance  with  30  CFR 
732.17(c).  New  Mexico  proposes  to 
amend  Coal  Surface  Mining  Commission 
(CSMC)  Rule  80-1  at  the  following 
sections: 

Affected  Area.  New  Mexico  has 
submitted  a  policy  statement  concerning 
the  definition  of  affected  area. 

Previously  Mined  Area.  New  Mexico 
proposes  revisions  to  Sections  1-5  and 
11-19. 

Fish  and  Wildlife.  New  Mexico 
proposes  revisions  to  Sections  8-20, 9- 
16,  and  20-97.  It  also  submitted  a 
permitting  procedures  policy  statement 
for  fish  and  wildlife  consultation. 


Performance  Bonds.  New  Mexico 
proposes  revisions  to  Sections  1-5. 14- 
23.14-40. 

Civil  Penalties.  New  Mexico  proposes 
to  add  Sections  31-21,  31-22,  31-23.  and 
31-24. 

lU.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  .New 
Mexico  program. 

Written  Comments.  Written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES," 
or  at  locations  other  than  the 
Albuquerque  Field  Office,  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing.  Persons  wishing  to 
testify  at  the  public  hearing  should 
contact  the  person  listed  under  "FOR 

FURTHER  MFORMATKNI  CONTACT"  by 

4:00  p.m.,  m.d.t  on  July  3, 1989.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

"The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting.  If  only  one  person 
requests  an  opportunity  to  testify  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  Persons 
wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  by 
contacting  the  person  listed  under  "for 
FURTHER  INFORMATKNI  CONTACT."  All 

such  meetings  will  be  open  to  the  public 
and.  if  possible,  notices  of  meetings  w  ill 
be  posted  at  the  locations  listed  under 
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"AOOfiCSSlS."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  031 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
Allen  D.Klain. 

Acting  Assistant  Director,  Western  Field 
Operations. 

Date:  June  7. 1989. 

[FR  Doc.  89-14351  Piled  S-1S-8S:  a-4S  am] 

MLUNQ  coot  4310-OS-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(SC-012b;  FRL-3602] 

Approval  and  Promulgation  of 
Implementation  Plana;  South  Carolina; 
Volatile  Organic  Compound  (VOC) 
Emisslona 

aocncy:  Environmental  Protection 

Agency. 

AcnoM:  Proposal  rule. 

summary:  EPA  today  proposes  to 
disapprove  the  May  24, 1985,  version  of 
revisions  made  by  South  Carolina  in  its 
Air  Pollution  Control  Regulations  and 
Standards  and  submitted  to  EPA  on  June 
5, 1985.  These  revisions  contained 
deficiencies  within  the  State's  Volatile 
Organic  Compound  (VOC)  regulations. 
EPA  is  proposing  to  disapprove  the 
following  regulations  that  have  been 
identified  as  being  deficient:  Regulations 
62.1.  Section  I,  39.,  Regulation  62.5, 
Standard  No.  5,  Section  L  Part  A.I.,  A.9, 
A.22.  A.38.  A.39,  A.51,  A.75..  Section  II, 
Part  C.I.,  Section  I,  Part  A.75..  Section  IL 
Parts  A  through  H  and  Parts  N  through 
T.,  Section  I.  Part  F.,  Section  I,  Part  E. 
The  deficiencies  identified  within  each 
regulation  proposed  for  disapproval  are 
discussed  in  detail  in  the  Supplementary 
Information  section  of  this  notice. 
Today's  proposed  disapproval  action 
provides  the  basis  for  correcting  the 
deficiencies  identified  within  South 
Carolina's  State  Implementation  Plan 
(SIP).  The  public  is  invited  to  submit 
comments  on  this  proposal. 
DATC:  To  be  considered,  comments  must 
be  received  on  or  before  July  17, 1989. 
AOomss:  Copies  of  the  materials 
submitted  by  South  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365 


South  Carolina  Department  of  Health 

and  Environmental  Control,  2600  Bull 

Street,  Columbia,  South  Carolina 

29201 

Comments  may  be  submitted  to  the 
Atlanta,  Georgia  address 
FOn  FURTHER  INFORMATION  CONTACT: 
Diane  Altsman,  EPA  Region,  IV,  Air 
Programs  Branch,  at  the  Atlanta  address 
above  or  call  404/347-2864  or  FTS  257- 
2864. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1985,  the  South  Carolina  Department 
of  Health  and  Environmental  Control 
Submitted  to  EPA  for  approval  revisions 
to  the  volatile  organic  compound  (VOC) 
provisions  of  the  South  Carolina  Air 
Pollution  Control  Regulations  and 
Standards.  These  revisions  were 
adopted  by  the  South  Carolina  Board  of 
Health  and  Environmental  Control  on 
December  20, 1984,  and  were  forwarded 
to  the  State  Legislature  for  approval. 
The  revisions  became  State-effective  on 
May  24, 1985.  Based  on  the  information 
submitted,  EPA  attempted  to  disapprove 
them  without  prior  proposal  (54  FR  72 
April  17, 1986). 

In  the  direct-final  disapproval,  EPA 
advised  the  public  that  the  effective 
date  of  the  action  was  deferred  for  60 
days  (until  June  16, 1980)  to  provide  an 
opportimity  to  submit  comments  on  it. 
EPA  announced  that  if  notice  was 
received  vrithin  30  days  of  the 
publication  of  the  final  rule  that 
someone  wanted  to  submit  adverse  or 
critical  comments,  the  final  action  would 
be  withdrawn  and  a  new  rulemaking 
would  be  begim  by  proposing  a  30-day 
comment  period.  EPA  had  earlier 
published  a  general  notice  explaining 
this  special  procedure  (46  FR  44477, 
September  4, 1981). 

EPA  has  received  adverse  comments 
on  this  plan.  Accordingly,  EPA  is  taking 
final  action  elsewhere  in  today's  Federal 
Register  to  withdraw  the  April  17, 1989 
direct-final  disapproval  and  is  in  this 
notice  proposing  the  disapproval  for 
public  comment.  This  proposed 
disapproval  is  based  on  the  following 
considerations: 

On  May  3, 1988.  EPA  released  the 
latest  data  on  the  degree  to  which  areas 
throughout  the  nation  have  attained  the 
NAAQ.  On  May  26, 1988,  the  Honorable 
Carroll  A.  Campbell  was  notified  that 
the  South  Carolina  SIP  is  substantially 
inadequate  to  achieve  the  ozone 
NAAQS,  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act,  42 
U.S.C.  7410(a)(2)(H).  In  this  letter.  EPA 
requested  that  South  Carolina  respond 
to  the  "SIP  call"  in  two  phases — the  first 
phase,  within  60  days  upon  receipt  of 
EPA's  letter  to  the  States  agency  (South 
Carolina  Department  of  Health  and 


Environmental  Control)  which  outlined 
in  detail  the  SIP  call  response,  and  the 
second  phase  following  the  issuance  of 
the  final  Ozone/CO  policy.  The  first 
phase  requires  that  the  State  initiate 
certain  fundamental  activities  necessary 
to  continue  to  make  progress  in 
attaining  the  ozone  or  CO  NAAQS.  The 
required  activities  include  the  correction 
of  identified  discrepancies  between 
EPA's  existing  policy  and  the  State's  SIP 
or  pending  SIP  submittal. 

On  September  9, 1988,  EPA  requested 
that  South  Carolina  correct  the 
identified  deviations  within  their  SIP. 
On  October  12. 1988,  South  Carolina 
notified  EPA  that  regulatory  revisions 
within  their  SIP  must  be  done  either 
under  a  State  inititative  or  the  need  to 
meet  federal  requirements.  In  order  for 
the  regulatory  revisions  to  meet  the  test 
of  being  federal  requirements.  South 
Carolina  must  be  able  to  cite  the  specific 
Federal  Register  notification  of  a 
deficiency.  South  Carolina  additionally 
stated  in  their  October  12, 1988,  letter  to 
EPA  that  the  State-initiated  revisions 
involve  a  more  lengthy  process, 
including  ratification  by  the  South 
Carolina  General  Assembly. 

In  order  to  facilitate  correction  of  all 
EPA-identified  deviations  within  the 
South  Carolina  VOC  regulations.  EPA  is 
today  proposing  disapproval  of  the 
following  regulations  that  have  been 
identified  as  being  deficient: 

1.  Regulation  62.1,  Section  L  39.— A 
vapor  pressure  of  0.1  mm  Hg  should  not 
be  used  to  define  VOC.  Such  a  definition 
would  exempt  compounds  of  low 
volatility  which  under  certain  processes, 
would  volatilize  and  therefore 
participate  in  photochemical  reactions. 

2.  Regulation  62.5.  Standard  No.  5, 
Section  I,  Part  A.l,  A.9,  A.22.  A.38.  A.39. 
A.51,  A.75. — ^These  various  coating 
definitions  need  to  specifically  include 
"functional  coatings"  as  well  as 
protective  or  decorative  films. 

3.  Regulation  62.5,  Standard  No.  5, 
Section  II,  Part  C.I.— This  regulation  for 
the  surface  coating  of  paper,  vinyl  and 
fabric  does  not  specifically  apply  to 
saturation  processes  and  must  therefore 
be  revised  to  include  them. 

4.  Regulation  62.5,  Standard  No.  5, 
Section  I,  Part  A.75.— The  vinyl  coating 
definition  must  be  revised  to  make  clear 
that  organisol  and  plastisol  coatings 
cannot  be  used  to  bubble  emissions 
from  vinyl  printing  and  topcoating. 

5.  Regulation  62.5,  Standard  No.  5, 
Section  U,  Part  A,  a  C  D,  E,  F,  G,  H,  N. 
O,  P,  Q,  R,  S,  T— In  the  provision  for 
specific  sources  several  concerns  have 
been  identified.  They  are  as  follows: 

(i)  The  regulations  within  Section  IL 
Parts  A  through  H  and  Parts  N  through  T 


need  to  be  revised  to  clearly  state 
compliance  period  (e.g.,  houriy,  daily) 
and  averaging  method  (arithmetic  or 
weighted). 

(ii)  Capture  systems  are  required  as  a 
method  of  control  technology  for  the 
following  surface  coating  regulations: 
Section  D — Provisions  for  Specific 
Sources  Part  A.2.e.,  B.2.e.,  C.2.e.,  D.2.e., 
E.2.e.,  Part  F.3.e..  G.3.e..  H.3.e. 

(iii)  Regulations  which  require  capture 
efficiency  systems  must  specify  test 
methods. 

0.  Regulation  62.5,  Standard  No.  5, 
Section  I,  Part  F,  Recordkeeping, 
Reporting,  Monitoring — The 
recordkeeping  requirement  provisions  as 
stated  in  Lhe  May  25, 1988,  OAQPS 
document  entitled,  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations,"  should  be  included 
within  this  regulation. 

7.  Regulation  62.5,  Standard  No.  5. 
Section  I,  Part  E,  Volatile  Organic 
Compolind  Compliance  Testing — It  is 
not  clear  in  the  VOC  compliance  testing 
requirement  that  the  most  recent  test 
methods  must  be  used.  The  regulation 
must  be  revised  to  state  this. 

The  public  is  invited  to  submit  written 
comments  on  this  proposal;  EPA  will 
consider  all  comments  received  within 
30  days  of  this  date  before  taking  final 
action  on  the  disapproval  of  revisions 
submitted  by  South  Carolina. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  to  provide  the 
State  the  basis  for  correcting  its  SIP. 

The  Office  of  Management  and  Budget 
has  waived  review  of  this  regulation 
normally  required  under  section  3  of 
Executive  Order  12291. 

List  of  Subjects  In  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 

Autliarity:  U.S.C  7401-7642. 
Dated:  June  8. 1989. 
Grew  C.  TIdweU. 

Regional  Administrator. 

[FR  Doc.  89-14385  Filed  6-15-89:  8:45  am] 

BILUNO  CODE  (SaO-SO-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

Atlantic  Bluefin  Tuna  Fistiery;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  NMFS  will  hold  a  series  of 
public  hearings  and  provide  a  comment 
period  to  solicit  public  input  into  the 
proposed  changes  to  the  regulations 
governing  the  Atlantic  bluefin  tuna 
fishery.  The  two  proposed  changes  are 
intended  (1)  to  provide  for  the  maximum 
opportimity  to  utilize  the  resource  and 
(2)  to  preserve  the  traditional  methods 
of  fishing.  Individuals  and  organizations 
may  comment  in  writing  to  NMFS  if  they 
are  unable  to  attend  the  hearings. 
DATES:  See  supplementary 
INFORMATION  for  dates,  times,  and 
locations  of  the  hearings. 
ADDRESS:  Comments  should  be 
addressed  to  Richard  Roe,  Regional 
Director,  NMFS,  Northeast  Regional 
Office,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Atlantic 
Bluefin  Tuna  Regulations." 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L  Rodrigues.  506-281-9324. 
SUPPLEMENTARY  INFORMATION:  The 

current  regulations  which  govern  the 
Atlantic  bluefin  tuna  fishery  allow  the 
Assistant  Administrator,  on  or  about 
September  1,  to  adjust  the  daily  catch 
limit  for  the  General  category  to  a 
maximum  of  three  giant  Atlantic  bluefin 
tima  (ABT)  per  day  per  vessel.  This  rule 
would  remove  the  reference  to  the 
September  1  date  in  the  regulation 
allowing  the  Assistant  Administrator  to 
adjust  the  daily  catch  limit  upward  or 
downward  at  any  time  during  the 
season  as  circumstances  warrant 

In  1988  NMFS  received  a  petition  bom 
a  number  of  harpoon  fishermen  to 
prohibit  the  use  of  spotter  aircraft  in  all 
but  the  Purse  Seine  category.  The 
petitioners  believe  that  the  proliferation 
of  spotter  aircraft,  particularly  in  the 
Harpoon  Boat  category,  is  changing  the 
traditional  nature  of  the  fishery.  On 
March  31, 1988  (53  FR  10415),  NMFS 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  the 
petition.  Many  comments  were  received, 
the  majority  of  which  supported  the 
prohibition. 

After  a  review  of  all  the  information 
presented  on  this  issue,  NMFS  believes 
that  it  is  in  the  best  interests  of  the 
fishery  to  prohibit  the  use  of  spotter 
aircraft  to  aid  in  the  harvest  of  ABT, 
except  in  the  Purse  Seine  category. 
NMFS  believes  that  the  growing  use  of 
these  aircraft  changes  the  traditional 
nature  of  both  the  Harpoon  Boat  and 
General  categories.  The  use  of  these 
aircraft  together  with  the  large  increase 
of  vessels  permitted  in  this  category,  has 
greatly  accelerated  the  rate  at  which  the 


quota  is  caught.  It  is  believed  that  a 
number  of  boats  are  attracted  to  this 
category  because  of  the  lack  of  a  daily 
catch  limit  and  the  possibility  of 
enhancing  the  catch  through  the  use  of 
an  airplane. 

NMFS  is  also  concerned  that  the  use 
of  aircraft  will  concentrate  the  catch 
among  fewer  vessels.  Information 
provided  to  the  Agency  indicates  that 
roughly  80  percent  of  the  Harpoon  Boat 
category  in  1988  was  harvested  by 
vessels  assisted  by  aircraft.  These 
specific  issues  will  be  discussed  at  the 
public  hearings. 

All  pubhc  hearings  will  begin  at  7iXi 
p.m.  The  dates  and  locations  of  the 
hearings  are  scheduled  as  follows: 

June  30, 1989 — Treadway  Inn.  Newport 

Rhode  Island 
July  3. 1989— NOAA  Fisheries,  One 

Blackburn  Drive,  Gloucester, 

Massachusetts 
July  5, 1989— Holiday  Inn.  Riverhead, 

New  York 
July  6, 1989— Holiday  Inn.  Portland, 

Maine 
July  7, 1989 — Quality  Inn  (formerly 

Sheraton),  Falmouth,  Massachusetts 

Dated  June  13, 1989 
Richaid  H.  Schaefer. 

Director,  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  89-14390  Filed  6-15-89;  8:45  amj 
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50  CFR  Part  642 
(Docket  Na  90639-9139] 
RIN  0648-AC55 

Coastal  Migratory  Pelagic  Resources 
of  tt>e  Gut!  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

summary:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(FMP).  This  proposed  rule  would 
reallocate  Atlantic  migratory  group 
Spanish  mackerel.  The  intended  effect 
of  this  proposed  rule  is  to  more 
equitably  allocate  Atlantic  migratory 
group  Spanish  mackerel  between 
recreational  and  conunercial  users. 

DATE:  Written  comments  must  be 
received  on  or  before  July  31, 1989. 
ADDRESSES:  Comments  may  be  sent  to. 
and  copies  of  the  draft  Environmental 
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Assessment/Regulatory  Impact  Review 
may  be  obtained  from:  Mark  F. 
Godcharles,  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boule-  ard.  St.  Petersburg.  FL  33702. 
RW  FURTHn  INPOHMATION  COflTACT! 

Mark  F.  Godcharles,  813-893-3722. 
tUWUIMNTAIIY  mroRMATKNi:  The 

fishery  for  coastal  migratory  pelagic  Hsh 
(king  mackerel.  Spanish  mackerel,  cere, 
cobia.  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  FMP,  prepared  by 
the  Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  its  implementing 
regulations  at  50  CFR  Part  642,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Amendment  4  addresses  the 
allocation  of  total  allowable  catch 
(TAG)  for  Atlantic  migratory  group 
Spanish  mackerel  (76  percent 
conmercial  and  24  percent  recreational) 
which  has  contributed  to  early 
recreational  closures  and  adverse 
socioeconomic  impacts.  For  Atlantic 
migratory  group  Spanish  mackerel. 
Amendment  4  addresses  this  problem  by 
establishing  a  procedure  to  change  the 
allocation  to  50  percent  recreational  and 
50  percent  commercial  as  the  TAG 
increases. 

Draft  Amendment  4  was  prepared  and 
distributed  to  interested  parties  in 
September  and  October.  198&  Public 
hearings  were  held  on  the  draft 
amendment  in  10  cities  from  Key  West, 
FL  to  Manteo.  NC  in  October  1988.  After 
consideration  of  the  comments  received 
at  the  public  hearings  and  Council 
meetings,  written  public  comments,  and 
comments  from  their  Scientific  and 
Statistical  Committees  and  Advisory 
Panels,  the  Councils  made  their  final 
selection  of  preferred  options  at  the 
April  1969  joint  Council  meeting.  The 
issues,  their  impacts,  and  the  rationale 
for  the  Councils'  preferred  options  are 
summarized  below.  A  more  complete 
analysis  appears  in  Amendment  4.  the 
availability  of  which  was  published  in 
the  Federal  Register  (54  FR  23238.  May 
31. 1988). 

Background 

The  current  allocation  of  TAG  of  76 
percent  to  commercial  fishermen  and  24 
percent  to  recreational  fishermen  in  the 
Atlantic  migratory  group  Spanish 
mackerel  flshery  does  not  reflect  the 
allocation  that  existed  during  the  early 
to  mid  1970's  when  the  fishery  was  not 
overfished.  The  current  allocation  was 
based  on  recreational  catch  data  from 
1979-85,  a  period  during  which  the 
resource  was  overfished  and  when 


recreational  catches  and  participation 
were  low  due  to  the  status  of  the 
resource.  This  allocation  has 
contributed  to  the  early  implementation 
of  zero  bag  limits  for  the  recreational 
fishery  which  results  in  negative 
socioeconomic  impacts  to  recreational 
fishermen. 

Issue  1.  Atlantic  Migratory  Group 
Spanish  Mackerel  Commercial  and 
Recreational  Allocations 

Current  regulations  establish  an 
allocation  of  TAG  of  76  percent 
commercial  and  24  percent  recreational 
based  on  catch  data  from  1979-85.  The 
Councils  concluded  that  this  is 
inappropriate  because  the  resource  was 
overfished  and  the  recreational  share 
depressed  during  this  time  period.  New 
allocations  are  proposed  to  more 
equitably  allocate  Atlantic  migratory 
group  Spanish  mackerel  between 
recreational  and  commercial  users. 

The  Councils  considered  three 
options:  Option  1  (status  quo]^— continue 
the  76  percent  commercial  and  24 
percent  recreational  allocation;  Option 
2 — reallocate  based  on  estimated 
average  ratios  of  catches  in  the  period 
fit)m  1967-74;  and  Option  3 — reallocate 
50  percent  commercial  and  SO  percent 
recreational. 

The  Councils  concludc-d  that  the 
ciurent  allocation  (76  percent 
commercial  and  24  percent  recreational) 
is  inappropriate  and  selected  Option  3 
because: 

1.  The  Atlantic  migratory  group 
Spanish  mackerel  resource  was 
overfished  and  the  resulting  recreational 
catches  depressed  during  the  years 
1979-85  which  were  used  to  establish 
the  current  allocation. 

2.  Commercial  catches  increased 
during  the  mid  1970's  and  the 
distribution  of  the  resource  between 
recreational  and  commercial  users 
changed  with  more  being  taken 
conunercially.  This  is  also  the  time  when 
the  abundance  of  the  resource  began  to 
decline  and  become  more  geographically 
compressed.  Recreational  catches  in 
Georgia,  South  Carolina  and  North 
Carolina  were  affected  and  in  these 
States  recreational  harvest  had 
previously  accounted  for  the  majority  of 
the  harvest. 

3.  The  Councils  believe,  based  on  the 
expert  knowledge  of  State  fishery 
directors  and  other  Council  members 
directly  associated  with  the  fishery,  that 
recreational  catches  were  higher  in  the 
1970's  but  quantitative  information  to 
support  this  conclusion  is  limited.  The 
limited  quantitative  data  from  the  early 
1970's  indicates  that  the  Atlantic 
migratory  group  Spanish  mackerel 
resource  was  distributed  equally  (i.e., 
50/50)  between  the  recreational  and 


commercial  user  groups.  Qualitative 
information  such  as  input  from 
fishermen  and  the  recent  reemergence  of 
catches  north  of  North  Carolina, 
indicate  that  Spanish  mackerel  are  now 
repopulating  this  area,  as  they  have  in 
the  past,  thereby  lending  support  to  the 
Councils'  conclusion  of  higher 
recreational  catches  during  the  1970's. 

4.  Now  that  the  Atlantic  migratory 
group  Spanish  mackerel  resource  is 
reduced  and  harvest  capacity  and 
demand  of  both  user  groups  has 
expanded  to  the  point  that  either  group 
could  harvest  all  or  most  of  the 
available  resource,  the  Councils  believe 
it  is  more  equitable  to  allocate  the 
resource  equally  between  users. 

5.  Based  on  the  above,  the  Councils 
concluded  that  a  50/50  allocation  would 
result  in  benefits  greater  than  costs  and 
maximize  the  net  socioeconomic 
benefits  available  from  the  Atlantic 
migratory  group  Spanish  mackerel 
resource. 

Issue  2.  Method  of  Implementing 
Revised  Allocations  of  Atlantic 
Migratory  Group  Spanish  Mackerel 

The  Councils  considered  five  options: 
Option  1 — implement  the  50/50 
reallocation  with  an  effective  date  when 
TAG  is  relatively  low  and  relatively  late 
in  the  fishing  year  Option  2 — implement 
the  revised  ratios  to  be  effective  with 
the  seasonal  adjustment  for  the  next 
fishing  yean  Option  3 — implement  the 
reallocation  only  as  the  TAG  is 
increased  by  providing  the  increase  to 
the  gaining  group  until  the  new  50/50 
ratio  is  established.  No  reduction  in  any 
group's  allocation  would  occur  unless 
TAC  was  subsequently  reduced,  in 
which  case  the  existing  ratio  would 
apply  to  the  reduced  TAC;  Option  4  — 
same  as  Option  3  except  that,  in  the 
event  of  a  reduction  in  TAC,  the  existing 
ratio  would  be  applied  to  the  amount  of 
the  reduction;  and  Option  5 — implement 
the  reallocation  only  for  the  TAC 
increase  above  the  level  which  results  in 
a  3.04-million  pound  commercial 
allocation,  by  providing  90  percent  of 
any  increase  to  the  recreational 
allocation  and  10  percent  to  the 
commercial  allocation  until  the  new 
ratio  is  established.  No  reduction  in  any 
group's  allocation  would  occur  unless 
the  'TAG  was  subsequently  reduced,  in 
which  case  the  ratio  in  place  at  that  time 
would  apply.  However,  the  50/50  ratio 
would  be  implemented  no  later  than  the 
1994/95  fishing  year.  The  Councils 
selected  Option  5  because  this 
mechanism  best  moderates  any  negative 
socioeconomic  impacts  the  reallocation 
may  have  on  the  commercial  sector  and 
provides  a  gradual  redistribution  (as 
long  as  the  TAC  changes  gradually) 
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without  decreasing  any  group's  existing 
quota.  This  implementation  procedure 
establishes  a  base  level  of  3.04  million 
pounds  for  the  commercial  fishery,  that 
is,  76  percent  of  the  TAC  for  the  1988/89 
fishing  year.  The  Councils  have 
recommended  a  TAC  of  8  million 
pounds  for  the  1989/90  fishing  year.  The 
increase  in  the  TAC  of  2.0  miUion 
pounds  is  to  be  shared  with  10  percent 
(0.2  million  pounds)  going  to  the 
commercial  allocation  and  90  percent 
(1.8  million  pounds)  going  to  the 
recreational  allocation.  The  resulting 
allocations  for  the  1989/90  fishing  year, 
assuming  increased  TAC  and 
Amendment  4  are  approved,  would  be: 
TAC =6.0  million  pounds 
Commercial  allocation  =  3.24  million 

pounds  (54  percent) 
Recreational  Allocation =2.76  million 

pounds  (46  percent) 

It  is  the  Councils'  intent  that  these 
allocations  take  effect  when 
Amendment  4  is  approved  and 
implemented.  Throughout  the  procedural 
development  and  preparation  of 
Amendment  4,  it  had  been  the  Councils' 
expressed  intent  that  the  revised 
allocations  be  in  place  prior  to  the  1989/ 
90  fishing  year.  Unfortunately,  due  to 
procedural  delays,  this  was  not  possible. 
However,  the  Councils  have  concluded 
that,  based  on  the  urgent  nature  of 
reallocation  under  increasing  TACs.  this 
action  is  justified  and  have  requested 
that  the  final  rule  specifying  TACs  and 
allocations  for  the  1989/90  fishing  year 
indicate  that  Amendment  4  proposes  to 
alter  the  Atlantic  Spanish  mackerel 
allocations. 

If  Amendment  4  is  approved, 
implementation  would  be  needed  by  the 
beginning  of  November.  Since  the 
majority  of  the  commercial  harvest  does 
not  occur  until  December/January  each 
year,  commercial  catches  should  not 
exceed  the  3.24-million  pound  level  prior 
to  implementation  of  Amendment  4.  If 
unforeseen  circumstances  were  to  occur, 
and  the  commercial  harvest  were  to 
exceed  the  3.24-million  pound  level 
before  Amendment  4  is  implemented,  it 
is  the  intent  of  the  Councils  that  the 
commercial  fishery  be  closed  and  the 
remaining  TAC  be  applied  to  the 
recreational  allocation  upon 
implementation  of  Amendment  4. 

The  Councils  concluded  that  this 
implementation  procedure  is  fair  and 
equitable  to  the  commercial  sector 
because  a  commercial  allocation  of  3.24 
million  pounds  would  exceed  the 
average  of  the  1970-74  catches  (3,098,800 
pounds),  the  period  prior  to  the  large 
increase  in  commercial  catches  of  the 
mid  to  late  1970's.  The  Atlantic 
migratory  group  Spanish  mackerel 


resource  is  believed  to  have  not  been 
overfished  during  this  time  period  and 
allocating  the  commercial  sector  a  base 
amount  exceeding  what  they  were 
catching  at  that  time  would  be  fair  to 
them.  Allocating  most  of  the  remainder 
to  the  recreational  sector,  would  also  be 
fair  to  that  user  group.  In  addition, 
providing  10  percent  of  the  increase  to 
the  commercial  sector  allows  them  to 
share  in  the  benefits  of  rebuilding  the 
resource  while  still  progressing  toward 
the  50/50  allocation. 

A  commercial  quota  of  3.24  million 
pounds  foi  the  1989/90  fishing  year 
would  be  a  reduction  of  41  percent  from 
the  1979-86  average  catch  or  23  percent 
from  the  average  of  1981-88.  It  only 
represents  a  reduction  of  1  percent  from 
the  1984-€8  average  catch  but  a  13 
percent  increase  over  the  1986-87 
average  catch.  Foregone  earnings  to  the 
commercial  sector  can  be  estimated  by 
comparing  the  allocation  with  the  76/24 
ratio  (4.56  million  pounds)  to  the 
allocation  with  the  interim  ratio  (3.24 
million  pounds).  The  difference  is  1.32 
million  pounds  with  an  estimated  ex- 
vessel  value  of  approximately  $4.50.000. 
On  the  recreational  side,  the 
methodology  to  analyze  the  benefits 
fi'om  doubling  the  allocation  has  been 
developed  but  work  in  this  area  has  not 
been  conducted.  However,  estimates  of 
total  annual  gains  of  between  $2.5  and 
$25.5  million  were  obtained  for  Gulf  king 
mackerel  by  doubling  the  allocation. 

The  Councils  concluded  that  the 
resulting  impact  on  the  conmiercial 
sector  will  not  be  significant  during  the 
period  when  the  recreational  allocation 
is  allowed  to  increase  to  the  level  of  the 
commercial  allocation.  In  actuality, 
because  of  the  increase  in  TAC 
proposed  for  this  fishing  year  (1989/90), 
the  value  of  the  commercial  allocation 
should  increase  over  last  fishing  year 
(1988/89)  by  approximately  $68,000. 

The  proposed  changes  to  50  CFR 
642.21  in  this  action  are  an  illustration  of 
the  preferred  methodology  explained 
above.  The  illustration  is  based  on  the 
implementation  of  a  TAC  of  6.0  million 
pounds  for  Atlantic  group  Spanish 
mackerel  for  the  1989/90  fishing  year 
that  is  being  proposed  in  a  separate 
proceeding  (see  54  FR  24920,  June  12. 
1989).  NOAA  proposes  to  use  the 
preferred  methodology  to  derive  the 
final  changes  to  50  Cre  642.21.  If  no 
increased  TAC  is  iiriplemented.  no 
changes  are  proposed  to  be  made  to  50 
CFR  642.21. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended  by  Pub.  L 
99-659,  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 


regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  Amendment  4,  which  this  proposed 
rule  would  implement  is  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act  and  other 
applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA.  determined  that 
this  proposed  rule  is  not  a  "major  rale" 
requiring  the  preparation  of  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
proposed  rule,  if  adopted,  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $190  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  goverrmient 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
co.Tipetition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
U.5.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Councils  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  %viU  have  the  economic  effects 
discussed  above  in  the  analysis  of  the 
management  measures  of  Amendment  4. 
A  copy  of  the  re\iew  may  be  obtained  at 
the  address  listed  above. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is'  being  reported 
to  t.*ie  Director,  Office  of  Management 
and  Budget  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  {ullowi.^g  reasons.  The  commcrcidl 
sector  will  be  allocated  an  amount  in 
excess  of  their  average  catch  ftt)m  19r0- 
74  iv^i.?n  the  resource  was  not 
overfished.  In  addition,  the  current 
allocation  represents  a  13  percent 
increase  over  the  1986-87  average  catch. 
As  a  result,  a  regulatory  fiexibility 
analysis  was  not  prepared. 

The  Councils  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  North 
Carolina,  South  Carolina,  Florida. 
Alabama.  Mississippi,  and  Louisiana. 
Georgia  and  Texas  do  not  have 
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approved  coastal  zone  management 
programs.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

The  Councils  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  A  copy  of  the  EA 
may  be  obtained  at  the  address  listed 
above  and  comments  on  it  are 
requested. 

This  proposed  rule  does  not  contain  a 
collection  of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
su^icient  to  warrant  preparation  of  a 
federalism  assessment  under  EO.  12612. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing. 

Dated  June  12, 1989. 

JaniM  E.  Douglas,  |r.. 

Deputy  Aaaiatant  Administrator  for  Fisheries, 
National  Marirte  Fisheries  Service. 

As  is  explained  in  the  preamble,  50 
CFR  Part  642  is  proposed  to  be  amended 
as  follows: 

PART  642-COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  aeq. 

(642,21    [AiMnded] 

2.  In  5  642.21.  in  paragraph  (c)(2)  the 
number  "3.04"  is  revised  to  read  "3.24" 
and  in  paragraph  (d)(2)  the  number 
"0.96"  is  revised  to  read  "2.76". 

[FR  Doc  89-14300  Filed  6-12-89;  3:33  pm) 
nujNQ  ooof  wto-a-H 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  89-103] 

Notice  of  Receipt  of  Permit 
Applications  for  Release  Into  ttie 
Environment  of  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  Part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie,  Program  Analyst, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permit  Unit,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43&-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340, 


"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  to  release 
genetically  engineered  organisms  into 
the  environment: 


Application  number 

Applicant 

Date 
received 

Organism 

Field  lest  location 

89-136-01 

Pioneer  Hi-Bred  internation- 
al, Inc.. 
Caloene  Inc  

05-16-89 
05-16-89 

AlfaHa  plants  genetically  engineered  to  contain  ttte  coat 

protein  of  Alfalfa  Mosaic  Virus. 
Tobacco  plants  genetically  engineered  to  express  glyphosate 

t>ert>icide  tolerance. 

Iowa. 

89-136-04 

CaNtomia. 

> 

Done  in  Washington,  DC,  this  12th  day  of 
June  1989. 
James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  89-14372  Filed  6-15-89;  8:45  amj 
BILUNG  CODE  3410-34-M 

Soil  Conservation  Service 

Upper  Tiffin  Watershed,  Ohio  and 
Michigan;  Environmental  Impact 
Statement 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 


U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Tiffin  Watershed,  Fulton, 
Williams,  Defiance,  and  Henry 
Counties,  Ohio,  and  Hillsdale  and 
Lenawee  Counties,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Branco,  State  Conservationist, 
Soil  Conservation  Service,  200  North 
High  Street,  Room  522,  Columbus,  Ohio 
43215,  telephone  614-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  signiHcant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Joseph  C.  Branco,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 


Finding  of  No  Significant  Impact  for 
Upper  Tiffin  Watershed.  Fulton, 
Williams,  Defiance,  and  Henry  Counties, 
Ohio,  Hillsdale  and  Lenawee  Counties, 
Michigan 

Introduction 

The  Upper  Tiffin  Watershed  is  a 
federally  assisted  action  authorized  for 
planning  under  Pub.  L  83-566,  the 
Watershed  Protection  and  Flood 
Prevention  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of  the 
watershed  plan.  This  assessment  was 
conducted  in  consultation  with  local, 
state,  and  federal  agencies  as  well  as 
with  interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  200  North  High 
Street,  Room  522,  Columbus,  Ohio  43215. 
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Recommended  Action 

Proposed  is  the  development  of 
conservation  plans  that  will  provide  for 
land  treatment  measures  to  be  applied 
on  farms  for  reduction  of  erosion  and 
sedimentation,  and  flood  protection  of 
agricultural  land.  The  plan  consists  of 
64.750  acres  of  conservation  tillage. 
37.400  acres  of  cover  crops.  398.000  feet 
of  Held  windbreaks,  10,200  acres  of  crop 
residue  use.  500  acres  of  grassed 
waterways,  1,100  grade  stabilization 
structures.  70  acres  of  cropland 
conversion,  and  accelerated  technical 
assistance  for  land  treatment 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  works  of  improvement  include 
64.750  acres  of  conservation  tillage, 
37.400  acres  of  cover  crops,  398,000  feet 
of  Held  windbreaks.  10,200  acres  of  crop 
residue  use.  500  acres  of  grassed 
waterways.  1.100  grade  stabilization 
structures,  70  acres  of  cropland 
conversion,  and  accelerated  technical 
assistance. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Robert  L.  Burris. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovemmental  consultation  with  state 
and  local  officials.) 

Joseph  C  Branco. 

State  Conservationist 

Date:  June  a,  1988. 
(FR  Doc.  89-14122  Filed  6-15-89;  8:45  am] 
StUMQ  COM  3410-1S-«I 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatratlon 

Permita;  Pacific  Coast  Qroundflsh 
Fishery 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  issuance  of  an 
experimental  fishing  permit. 

SUMMAHY:  This  notice  announces  the 


issuance  of  an  experimental  fishing 
permit  to  harvest  groundfish  with 
domestic  trawl  vessels  using  detachable 
codends  of  various  mesh  sizes  in  the 
exclusive  economic  zone  off  the  coasts 
of  Washington,  Oregon,  and  California. 
The  permit  authorizes  experimental 
fishing  practices  that  otherwise  would 
be  prohibited  by  Federal  regulations. 
This  action  is  authorized  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  and  its  implementing  regulations. 
EFFECnvc  dates:  June  15, 1989.  through 
December  31, 1989. 
ADDRESSES:  Rolland  A.  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.  BIN  C15700.  Bldg.  1. 
Seattle.  WA  98115;  or  E.  Charles 
FuUerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  3000 
S.  Ferry  Street.  Terminal  Island,  CA 
90731. 

FOR  njRTHER  INFORMATION  CONTACT: 
William  L.  Robinson.  206-526-6140;  or 
Rodney  R.  Mclnnis,  213-514-6199. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR  Part 
663  specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  would  otherwise 
be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
50  CFR  663.10. 

An  EFP  application  to  harvest 
groundfish  with  bottom  trawl  gear  using 
detachable  codends  of  various  mesh 
sizes  in  the  exclusive  economic  zone 
(EEZ)  off  the  coasts  of  Washington. 
Oregon,  and  California  was  received  on 
March  23, 1989.  The  application 
represents  the  third  of  four  phases  of  the 
West  Coast  Groundfish  Mesh  Size 
Study,  and  the  second  of  two  years  of 
field  work  that  began  in  1988.  The  major 
goal  of  the  experimental  fishery  is  to 
compare  the  composition  of  catches 
under  current  mesh  size  regulations  that 
implement  the  FMP.  to  catches  that 
result  from  the  use  of  different  mesh 
sizes.  Current  groimdfish  regulations  at 
50  CFR  663.26  prohibit  the  use  of  a  mesh 
size  smaller  than  four  and  one-half 
inches  in  bottom  trawls  and  prohibit 
detachable  codends  if  the  vessel  is 
carrying  a  net  with  smaller  than  four 
and  one-half  inch  mesh.  In  addition,  in 
order  to  obtain  meaningful  results  in 
comparing  the  relative  effectiveness  of 
gear  regulations  to  trip  limits,  the 
applicant  requested  that  the  EFP  waive 
current  trip  poundage  limits  and 
groundfish  quota  restrictions  for  vessels 
engaged  in  experimental  fishing  under 
the  permit.  A  notice  acknowledging 
receipt  of  the  application,  describing  the 


proposal,  and  requesting  public 
comment  was  published  in  the  Federal 
Register  on  April  5. 1989  (54  FR  13731). 
No  written  comments  were  received. 
The  application  was  considered  by  the 
Pacific  Fishery  Management  Council, 
including  the  directors  of  the  fishery 
management  agencies  of  Washington, 
Oregon.  California,  and  Idaho,  at  its 
April,  1989  public  meeting  in  Portland. 
Oregon.  The  Council  recommended  that 
NMFS  issue  an  EFP,  as  requested  by  the 
applicant,  except  that  each  experimental 
fishing  trip  should  be  subject  to  the 
prevailing  trip  frequency  restrictions. 
The  NMFS  has  incorporated  the  Council 
recommendations  in  the  terras  and 
conditions  of  the  EFP  that  was  issued 
under  the  provisions  of  50  CFR  663.10. 

The  EFP  was  issued  to  Dr.  Ellen 
Pikitch,  University  of  Washington,  on 
May  8. 1989.  The  EFP  authorizes  50 
domestic  trawl  vessels  to  engage  in 
experimental  fishing  tmder  the  direction 
of  Dr.  Pikitch,  according  to  the  terms 
and  conditions  of  the  permit,  from  June 
1, 1989.  through  December  31. 1989.  in 
the  EEZ  off  the  coasts  of  Washington. 
Oregon,  and  California.  Under  the  terms 
and  conditions  of  the  permit,  an 
observer  from  the  University  of 
Washington  must  be  aboard  each  vessel 
during  experimental  fishing  and  present 
during  the  tmloading  of  fish  taken  from 
each  experimental  trip.  The  permitted 
vessels  are  authorized  to  use  detachable 
codends  of  various  mesh  sizes  when 
involved  in  experimental  fishing  as 
directed  by  the  permit  holder.  The 
prevailing  groimdfish  trip  poundage 
limitations  or  optimum  yield  (quota) 
closures  do  not  apply  to  each 
experimental  fishing  trip;  however,  the 
prevailing  trip  frequency  limits  will 
apply.  The  permittee  is  required  to 
provide  advance  notification  to  NMFS  of 
each  departure  and  arrival  of  vessels 
conducting  experimental  fishing.  The 

permittee  plans  to  schedule  up  to  50 

experimental  fishing  trips  under  the  EFP. 
The  permittee  will  prepare  a 
comprehensive  report  on  the  results  of 
the  experimental  fishery  under  a  project 
supported  by  a  Saltonstall-Kennedy 
grant  entitled  "West  Coast  Groundfish 
Mesh  Size  Study." 

Further  details  or  a  copy  of  the  permit 
may  be  obtained  from  a  NMFS  Regional 
Director  at  the  above  addresses. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  12. 1989. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fishery 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-14302  Filed  6-15-89;  8:45  am] 
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Permits;  Foreign  Hshing 

This  document  publishes  for  public 
iriview  and  comment  a  summary  of 
applications  received  by  the  Secretary 
of  State.  The  applications  request 
permits  for  foreign  vessels  to  fish  in  the 
Exclusive  Economic  Zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act,  16 
U.S.C.  1801  et  seq.).  Send  comments  on 
applications  to: 

NOAA — National  Marine  Fisheries 
Service.  Office  of  Fisheries 
Conservation  and  Management. 
Operations  Support  and  Analysis 
Division.  1335  East  West  Highway. 
Silver  Spring,  Maryland  20910. 
or.  to  the  appropriate  Regional  Fishery 
Management  Council  reviewing 
applications,  as  listed  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1), 
Saugus.  MA  01906.  617/231-0422. 
John  C.  Bryson,  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building.Room  2115,  320  South 
New  Street.  Dover,  DE  19901.  302/674- 
2331. 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306. 
1  Southpark  Circle,  Charleston.  SC 
29407.  803/571-4366. 
Miguel  A.  Rolon.  Executive  Director, 
Caribbean  Fishery  Management 
Council.  Banco  De  Ponce  Building, 
Suite  1108.  Hato  Rey.  PR  00918.  809/ 
753-6910. 
Wayne  E.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881. 
5401  West  Kennedy  Blvd..  Tampa.  FL 
33609,  813/228-2815. 


CorteRshery 

RegjominWieiy 
fnanagemant  councis 

ABS    Atlantic  BiNtah 

New  England.  Mid- 

andShartts. 

AUantic.  South 

Atlantic.  GuH  of 

Mexico.  Cartibean 

BSA    BeringSeaand 

North  Pacific. 

Aleutian  tsiands 

Groundfish. 

GOA    GuHofAlaska 

North  Pacific 

Groundfish. 

r4WA    Northwest 

New  England.  Mid- 

Atlantic  Oceaa 

AUanlic. 

SMA    Snal  (Bering  Sea).. 

North  Pacific. 

WOO    PacificCoast 

PaofK: 

Groundfish 

(Washington.  Oregon 

artd  Calitomia) 

PBS    Pacific  BiHfishes. 

Western  Pacific. 

OceanK  Sharta, 

Wahoo.  and  Mahi-mahl 

Lawrence  D.  Six.  Executive  Director, 

Pacific  Fishery  Management  Council, 

Metro  Building,  Suite  420,  2000  S.W. 

First  Avenue,  Portland,  OR  97201,  503/ 

32&-6352. 
Clarence  Pautzke,  Executive  Director, 

North  Pacific  Fishery  Management 

Council,  P.O  Box  103136,  Anchorage, 

AK  99510,  907/271-2809. 
Kitty  M.  Simonds,  Executive  Director. 

Western  Pacific  Fishery  Management 

Council,  1164  Bishop  Street.  Room 

1405.  Honolulu.  HI  96813,  808/523- 

1368. 
For  further  information  contact  John  D. 
Kelly  or  Robert  A.  Dickinson  (Office  of 
Fisheries  Conservation  and 
Management.  301-427-2339). 

The  Magnuson  Act  requires  the  Activity  codes  which  specify  categories  of 

Secretary  of  State  to  publish  a  notice  of        fishing  operations  applied  for  are  as  follows: 
receipt  of  applications  for  foreign  fishing 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register. 
The  National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29. 1983,  issues  this  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications 
summarized  below  were  received  from 
the  Governments  of  Iceland  (IC),  Japair 
(JA),  the  Polish  People's  Republic  (PL), 
and  the  Union  of  Soviet  Socialist 
Republics  (UR). 

Dated:  June  9, 1989.  jj^e  Government  of  the  Union  of 

David  S.  Crestin,  Soviet  Socialist  Republics  submitted  an 

Deputy  Director.  Office  of  Fisheries  application  to  take  2.800  metric  tons  (mt) 

Conservation  and  Management  (meat  weight)  of  sea  snails  in  a  directed 

Fishery  codes  and  designations  of  fishery  and  200  mt  (meat  weight)  of  sea 

Regional  Fishery  Management  Councils  snails  in  a  JV  operation  in  the  Bering 

which  review  applications  for  individual  Sea.  The  designated  U.S.  partner  for  the 

fisheries  are  as  follows:  JV  is  Alaska  Joint  venture  Seafoods,  Inc. 


Activity  code 

2 

Processtfig    and    other    support 

only. 
Other  support  only. 
Vessel    supporting    US.    vessels 

(Joint  Venture  (JV)] 

3 .. 

• 

•• 

ceiwa  an  activity  code  "2"  to 
enable  them  to  scout  as  wel  as 

Number  to  be  assigned  at  a  later 

date. 
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VMsel  (vessel  type) 


Andfi  I  (Factory  SNp) — 

YoaN  M«nj  No.  38  (Smel  Slem  Trawter)  „ 

Andrexnede  (Large  Stem  Tnw(er)...„ — 

18  Syezd  VIksin  (Large  Stem  Trawter) 

Alexarxlr  Maksutov  (Large  Stem  Trawter)... 

Aftwned  ((.arge  Stem  Trawter) 

Aft(t*a  (Factory  Ship) » ~- 

Baganovo  (Large  Stem  Trawler) 

BoKart  (Large  Stem  Trawter) 

Crtelkw  (Medhjm  Stem  TrawleO 

(>ereml(tK>vo  (Medium  Stem  Trawter) 

Dimant  (Cargo/Trar»«port  Vaeael) — 

Etatoo  (Cargo/Transport  VesaeO -.- 

Finekiy  Zaiiv  (Cargo/Trarwport  VesaeO 

Gelest  (Large  Stem  TrawleO 

lohanr>es  Vares  (Factory  Stiip) 

Ivan  Aivazovakii  (Cargo/Transport  Vessel). 

Ivsn  Korzunov  (Large  Stem  Trawler) 

Ivwi  Lyudnikov  (Large  Stem  Trawter) 

Izumrudnyt  (Large  Stem  Trawter) „Ji — 

Kizir  (Lvge  Stem  Trawler) 

Minusavk  (Tviksr  Fuel/Water) 

Nadeztida  (Large  Stem  Trawler) 

Neftekamsk  (Tanker  Fuel/Water).. 


Osttov  KotNn  (Cargo/Transport  VesseO 

Pasvalis  (Large  Stem  Trawler) 

Pionersk  (Factory  Ship) 

Plaatel  (Large  Stem  Trawler) 

Pokrovsk  (Medium  Stem  Trawter) 

Propegandiat  (Large  Stem  Trawler) 

PuMcist  (Large  Stem  Trawler) — 

Riga  (Factory  SNp) 

Rubinovyi  (Lwge  Stem  Trawler) 

Sayanskie  Gory  (Cargo/Transport  Vessel) ... 

Tstarstan  (Cargo/Transport  VesaeO — 

Tavrta  (Cargo/ Transport  Vessel) 

Teljshal  (Large  Slem  Trawter) 

Tnton  (Large  Stem  TrewleO - 

U»t  Ken  (Tanker  Fuel/Water) 

Vawiy  Qrechishnikov  (Large  Stem  Trawter).. 
Vyitna  (Large  Stem  Trawler) 


AppHcatkxt/permlt 


IC-89-0000 

JA-89-0229... 

PL-«»-ooee 

UB-89-0617 

UR-89-0553 

UR-e»-0810 

UR-89-0645 

UR-89-0758 

UR-89-0641 

UR-89-0849.... 

UR-e9-0850 

UR-89-0449 

UR-89-0848.... 
UR-89-0438.... 
UR-e9-0842.... 
UR-PENDING . 
UR-89-0361 .... 
UR-89-0846.... 
Ufl-89-0e37.... 
UR-89-0747.... 
UR-89-0081 .... 
UR-PENDING  . 
UR-89-0061 .... 
UR-89-0354..„ 
UR-e»-0454.... 
UR-89-0811.... 
UR-89-0847.... 
UR-89-0561 .... 
UR-PENDING . 
UR-«»-0220.... 
UR-89-0069.... 
UR-89-0614.... 
UR-89-0716.... 
UR-e9-0262.... 
UR-89-0803.... 
UR-89-0843.... 
UR-e9-0840.... 
UR-89-0839.... 
UR-89-0844.... 
UR-e9-0812.... 
UR-89-0631 .... 


Fistwry-Actlyity 
('  «)o)nt  venture) 


QOA-2*  BSA-2* 

GOA-f  BSA-1* 

I4WA-3 

WOC-2* 

WOC-2* 

WOC-2* 

NWA-3 

WOC-2* 

WOC-2* 

SNA-1* 

SNA-1* 

NWA-3 

NWA-3 

WOC-3 

WOC-2* 

NWA-3 

NWA-3 

WOC-2* 

WOC-2* 

WOC-2* 

WOC-2* 

NWA-3 

WOC-2* 

NWA-3 

WOC-3 

WOC-2* 

NWA-3 

WOC-2* 

SfM-1* 

WOC-2* 

WOC-2* 

NWA-3 

WOC-2* 

WOC-3 

WOC-3  GOA-3  BSA-3 

WOC-3  GOA-3  BSA-3 

WOC-2* 

WOC-2* 

WOC-3  GOA-3  BSA-3 

WOC-2* 

W(X-2* 


[FR  Doc.  89-14301  Filed  6-15-89;  8:45  am] 
BILUNO  COOC  36tO-2a-«l 


National  Technical  Information 
S«rvic« 

Intant  To  Grant  Exdualva  Patent 
Ucanaa;  Auatln  Powdar  Co. 

The  National  Technical  Infonnation 
Service  (^f^S).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Austin 
Powder  Company,  having  a  place  of 


business  at  25800  Science  Park  Drive. 
Cleveland.  Ohio  44122,  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  entitled.  "Non-incendive 
Rock  Breaking  Explosive  Charge,"  U.S. 
Patent  Application  Serial  Number  6- 
480,793,  now  U.S.  Patent  Number 
4,537.133.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of  Interior. 
The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 


may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charies  A. 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing.  NTIS,  Box  1423, 
Springfield,  VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  Commissioner  of 


Patents,  U.S.  Patent  &  Trademark  Office, 
Washington.  DC  20231. 
Douglas ).  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  Department  of  Commerce. 
(FR  Doc.  89-14347  FUed  6-15-89;  8:45  am] 

BlUJNa  COOE  3S10-04-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list 

summary:  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  July  17,  1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  April 
17,  21  and  28, 1989,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(54  FR  15244, 16148  and  18324)  of 
proposed  additions  to  Procurement  List 
1989,  which  was  published  on  November 
15, 1988  (53  FR  46018).  No  comments 
were  received  in  direct  response  to  the 
published  notice.  However,  during  the 
comment  period,  the  Committee 
received  a  letter  from  the  Ciovemor  of  a 
State  requesting  that  a  portion  of  the 
annual  Federal  requirement  for  this  and 
other  dressings  be  shared  with  an  Indian 
Tribe.  According  to  the  letter,  the  Tribe 
was  in  the  process  of  developing  the 
capability  tq  produce  this  and  other 
dressings.  The  Committee  has  decided 
to  add  the  entire  portion  because  under 
its  regulations  it  is  required  to  make  a 
decision  based  upon  the  impact  of  a 
proposed  addition  on  the  current  or 
most  recent  supplier  for  the  item  and  not 
on  a  potential  supplier.  The  Committee 
also  noted  that  taking  the  appi'oach 
proposed  by  the  Governor  would  not 
assure  that  the  Indian  Tribe  in  question 
would  receive  a  contract  for  the 
remaining  portion  of  the  annual 
requirement.  After  consideration  of  the 
material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodities  at  fair  market 
prices  and  impact  of  the  additions  on 
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the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were; 

a.  The  actions  will  notresult  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 
Bandage,  Gauze,  Compressed, 

Camouflaged 
6510-00-200-3180 
6510-00-200-3190 

Compress  and  Bandage,  Camouflaged 
6510-00-200-3075 
6510-00-200-3080 
Cotton,  Purified 
6510-00-201-3000 
E.  R.  Alley,  Jr., 
Deputy  Executive  Director. 
[FR  Doc.  89-14345  Filed  6-15-89;  8:45  am] 

BIUJNO  COOC  SS2&-33-H 

Procurement  List  1989  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  July  17, 1989. 
address:  Committee  for  Purchase  &om 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703]  557-1145. 
supplementary  information:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 


proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  services  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
services  to  Procurement  List  1989,  which 
was  published  on  November  15, 1988  (53 
FR  46018); 

Services 

Commissary  Shelf  Stocking  and 

Custodial,  Fort  Gillem.  Georgia. 
Commissary  Shelf  Stocking  and 

Custodial,  Fort  Sam  Houston,  Texas. 
Janitorial/Custodial,  Federal  Building 

and  U.S.  Courthouse,  507  Stale  Street 

Hammond,  Indiana. 
Janitorial/Custodial  Federal  Building 

and  U.S.  Courthouse,  131  East  Fourth 

Street,  Davenport,  Iowa. 
Janitorial/Custodial,  Edward  Zorinsky 

Federal  Building,  U.S.  Post  Office  and 

Courthouse,  Omaha,  Nebraska. 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  547  Philadelphia  Ave.. 

Reading,  Pennsylvania. 
Janitorial/Custodial,  Building  891, 

Logistical  Systems  Operations  Center. 

Hill  Air  Force  Base,  Utah. 
E.  R.  Alley,  |r.. 
Deputy  Executive  Director. 
[FR  Doc.  89-14346  Filed  6-15-89:  8:45  am] 

BILUNG  COOE  6S20-33-II 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Science  Board;  Meeting 

In  accordance  with  section  19(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  the  Meeting:  6  July  1989. 

Time:  0800-16700  hours. 

Place:  McLean,  Virginia. 

Agenda:  The  Army  Science  Board  1989 
Summer  Study  on  Maintaining  State-of-the- 
Art  in  the  Army  Command  and  Control 
System  will  meet  in  executive  session  to 
discuss  issues  regarding  proposed  R&D 
efforts  in  the  Army  Command  and  Control 
System.  This  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  section  552b(c)  of 
Title  5.  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  19(d).  Contract  the  Army  Science 
Board  Administrative  Officer,  Sally  Warner, 
for  further  information  at  (202)-695-3039  or 
695-7046. 
Sally  A.  Waraer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-14348  Filed  6-15-89:  8:45  am] 
BtUJNO  COOE  S710-«-M 
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OEPARTMEHT  OF  EDUCATION 

National  Advlaory  Committee  on 
Accreditation  and  Inatltutlonal 
EligU>INty;  Amendment  to  Notice  of 
Public  Meeting 

SUMMANV:  This  amends  the  notice  of  a 
public  meeting  of  the  National  Advisory 
Committee  on  Accreditation  and 
Institutional  Eligibility,  published  in  the 
Federal  Register  on  Thursday.  June  1. 
1989.  in  Volume  54.  No.  104.  page  23513. 
OATIS:  June  27—6:30  a.m.  until  5:30  p.m. 
June  28—8:30  a.m.  until  5:30  p.m. 
ADOMESStt: 

Location:  The  location  has  been 
changed  from:  The  Embassy  Square 
Suites  Hotel.  2000  N  Street,  NW. 
Washington.  D.C.  20036 
To:  The  Holiday  Inn  Crowne  Plaza  (The 
Washington  Room).  300  Army  Navy 
Drive,  Arlintjton,  Virginia  22202 
FOM  nmTNm  wpoMMATtoN  contact: 
Dr.  W.  Stanley  Kniger,  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Room  3082  ROB-3). 
Washington.  DC  20202-5152.  Telephone: 
202-732-5661. 

SUPfinMNTANV  INPOmiATKM:  The 
public  is  being  given  less  than  15  days' 
notice  due  to  a  change  in  the  location  of 
the  meeting. 

Signed  in  Washington,  DC  on  June  14. 1989. 
lamM  B.  Williama, 

Acting  Atsi$tant  Secretary  for  Poatsecondary 
Education. 

|FR  Doc  8S-1467S  Filed  6-15-69;  6:45  am] 

MUMa  COM  4000-ei-lt 


Office  of  Elementary  and  Secondary 
Education 

Intent  To  Repay  to  tt>e  Michigan  State 
Department  of  Education,  Funda 
Recovered  aa  a  Reeult  of  a  Final  Audit 
Determination. 

AOINCV:  Department  of  Education. 
ACnoN:  Intent  to  award  grantback 
funds. 

auMMAMv:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA)  (1982),  the  Secretary  of 
Education  (Secretary)  intends  to  repay 
to  a  State  educational  agency  (SEA),  the 
Michigan  State  Department  of 
Education,  an  amount  equal  to  75 
percent  of  the  funds  recovered  by  the 
Department  of  Education  as  a  result  of  a 
final  determination.  This  notice 
describes  the  SEA's  plan  for  the  use  of 


the  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available 
and  invites  comments  on  the  proposed 
grantback. 

DATI:  All  written  comments  must  be 
received  on  or  before  July  17, 1989. 

AODMCM:  All  written  comments  should 

be  submitted  to  William  L  Stormer, 

Director.  Division  of  Program  Support. 

O^ce  of  Migrant  Education,  U.S. 

Department  of  Education,  400  Maryland 

Avenue.  SW.  (Room  2151),  Washington. 

DC  20202-6135. 

FOR  njflTHCR  mFORMATKm  CONTACT: 

Mr.  William  L  Stormer.  Telephone  (202) 

732-4757. 

•UPPLIMINTARY  INPORMATION: 

A.  Background 

On  September  29, 1986,  the 
Department  of  Education  recovered 
$288,852.  within  this  amount  $274,236 
was  attributed  to  the  Migrant  Education 
Program  in  satisfaction  of  an  Office  of 
Inspector  General's  Report  on  State 
administrative  costs  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  for  the  period  October  1, 1977 
through  September  30. 1980.  The  primary 
objective  of  the  audit  was  to  determine 
whether  administrative  costs  incurred 
and  charged  to  the  Title  I  State  Migrant 
Education  Program  grant  were 
reasonable,  allocable,  and  allowable 
and  had  been  expended  in  a  manner 
consistent  with  the  governing  statute 
and  regulations. 

The  auditors  found  that  the  SEA  had 
assigned  Migrant  Education  program 
funds  for  State  administrative  functions 
that  violated  the  statutory  and 
regulatory  requirements  governing  the 
use  of  program  funds  made  available 
under  former  section  141  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1978  (Pub.  L. 
95-561).  In  particular  Departmental 
regulations,  in  45  CFR  116d  (1978). 
permitted  an  SEA  to  use  Migrant 
Education  funds  to  pay  the 
administrative  costs  of  those  functions 
that  are  unique  to  the  Migrant  Education 
program  or  that  are  the  same  or  similar 
to  the  functions  performed  by  LEAs  in 
the  State. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  (1982),  20 
U.S.C.  1234e(a).  provides  that  whenever 
the  Secretry  has  recovered  funds, 
following  a  final  audit  determination, 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 


to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  so-called 
"grantback"  arrangement  if  the 
Secretary  determines  that — 

(1)  Practices  and  procedures  of  the 
SEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  SEA  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  the  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  applicable  program, 
and,  to  the  extent  possible,  beneflts  the 
population  that  was  ejected  by  the 
failure  to  comply  or  by  the 
misexpenditures  that  resulted  in  the 
audit  exceptions;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA 
(1982).  the  SEA  has  applied  for  a 
grantback  of  $205,667  and  has  submitted 
a  plan  to  use  the  grantback  funds  to 
meet  the  special  educational  needs  of 
eligible  migratory  children  in  programs 
administered  under  Chapter  1  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Chapter  1)  U.S.C.  3801  et  seq.].  The  final 
determination  included  audit  exceptions 
to  the  use  of  Title  I  Migrant  Education 
Program  funds  for  administrative  costs 
by  the  Michigan  Department  of 
Education.  The  State's  proposal  for  the 
use  of  grantback  funds  reflects  the 
requirements  in  Chapter  1.  The  SEA 
plan  proposes  to  use  the  grantback 
funds  to  supplement  the  regular  Chapter 
1  Migrant  Education  Program  to  expand 
the  educational  opportunities  for 
secondary  school-aged  students 
attending  summer  school  in  order  that 
they  may  receive  additional  instruction 
in  specific  secondary  school  courses 
necessary  for  graduation  in  their  home 
State.  The  SEA  proposes  that  the  local 
operating  agencies  offering  summer 
migrant  education  programs  will  use  the 
grantback  funds  for  secondary  school 
educational  and  support  services 
permitted  under  the  regulations. 
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D.  The  Secretary's  Detennination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
Section  456  of  GEPA  (1982)  have  been 
met.  These  determinations  are  based 
upon  the  best  information  available  to 
the  Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  (1982)  requires 
that,  at  least  30  days  before  entering 
into  an  arrangement  to  award  funds 
imder  a  grantback,  the  Secretary  must 
publish  in  the  Federal  Register  a  notice 
of  intent  to  do  so,  and  the  terms  and 
conditions  under  which  the  payment 
will  be  made. 

In  accordance  with  section  456(d]  of 
GEPA  (1982),  notice  is  hereby  given  that 
the  Secretary  intends  to  make  funds 
available  to  the  Michigan  Department  of 
Education  under  a  grantback 
arrangement.  The  grantback  would  be  in 
the  amount  of  $205,667,  which  is  nearly 
75  percent — the  maximum  percentage 
authorized  by  the  statufe— of  the  funds 
recovered  by  the  Departemnt  as  a  result 
of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  the  SEA  submitted  and 
any  amendments  to  that  plan  are 
approved  in  advance  by  the  Secretary; 
and 

(c)  The  budgets  submitted  with  the 
plan  and  any  amendments  to  the 
budgets  are  approved  in  advance  by  the 
Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1989,  in 
accordance  with  section  456(c)  of  GEPA 
(1982)  and  the  SEA's  plan. 

(3)  The  SEA  will,  not  later  than 
January  1, 1990.  submit  a  report  to  the 
Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budgets,  and 


(b)  Describes  the  results  and 
effectivenes  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Assistance  Nuinl}er 
84.011.  Migrant  Education  Program,  Basic 
State  Grant  Formula  Grant  Program] 

Dated:  ]une  12. 1989. 
Lauro  F.  Cavazm. 
Secretary  of  Education. 
[PR  Doc.  89-14306  Filed  6-15-89;  8:45  am] 

BILUNQ  CODE  4000-01-H 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Grant  to  TRD  Corp. 

agency:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  Unsolicited  Financial 
Assistance  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-89CE15410  to  TRD, 
Corporation. 

Scope 

The  fimding  for  this  grant  will  allow 
the  grantee  to  develop,  design  and  build 
an  advanced  prototype  for  a  condensing 
mode  of  a  gas-fired,  high  efficiency, 
residential  furnace. 

The  purpose  of  this  project  is  to 
improve  the  energy  efficiency  over 
conventional  furnaces  by  at  least  3-5 
percent. 

Eligibility 

Based  on  receipt  of  an  unsolicited 
application,  eligibility  of  this  award  is 
being  limited  to  TRD  Corporation.  The 
project  represents  a  unique  idea  for 
which  a  competitive  solicitation  would 
be  inappropriate.  This  project  has  high 
technical  merit  and  represents  an 
innovative  technology  which  has  a 
strong  possibility  of  allowing  for  future 
reductions  in  the  nation's  energy 
consumption. 

The  term  of  this  grant  shall  be  24 
months  from  the  effective  date  of  award. 
The  estimated  cost  of  this  grant  is 
$80,040. 
FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn:  Phyllis 


Morgan.  MA-453.2, 1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 

Thomas  S.  Keefe. 

Director,  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

[FR  Doc.  89-14388  Filed  6-15-B9:  &45  am] 
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Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  QF86-103S-002  et  aL] 

Hennepin  Energy  Resources  Co^ 
Umited  Partnership,  et  aU  Electric 
Rate,  Small  Power  Production,  and 
interlocking  Directorate  RNngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Hennepin  Energy  Resource  Co., 
Limited  Partnership 

(Doclcet  No.  QF86-1038-0021 
June  9. 1989. 

On  May  26. 1989.  Hennepin  Energy 
Resources  Co.,  Limited  Partnership 
(Applicant),  of  4520  Executive  Park 
Drive,  P.O.  Box  4577,  Montgomery, 
Alabama  36103-4577.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Minneapolis, 
Miimesota.  The  facility  as  originally 
proposed  was  to  consist  of  three 
waterwall  steam  generators  and  a  steam 
turbine  generator.  The  primary  energy 
source  will  be  municipal  solid  waste. 

The  original  application  was  filed  on 
September  12, 1986  and  granted  on 
December  17, 1986  (37  FERC  f  62.239). 
The  recertification  is  requested  due  to 
the  decrease  of  a  waterwall  steam 
generator  from  three  to  two,  increase  in 
the  net  electric  power  production 
capacity  from  29.3  MW  to  31.7  MW. 
addition  of  a  .72  mile  transmission  line 
and  a  change  of  ownership  from 
Hennepin  Energy  Resource  Co..  Limited 
Partnership  to  United  States  Trust 
Company  of  New  York  as  Owner 
Trustee  for  one  or  more  investors, 
including  a  wholly  owned  subsidiary  of 
General  Electric  Capital  Corporation,  as 
owner  Participant. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  City  of  Holyoke  Gas  and  Electric 
Department,  City  of  Westfield  Gas  and 
Electric  Liglit  Department,  Marblehead 
Municipal  Light  Department. 
Middleborough  Municipal  Gas  and 
Electric  Department,  North  Attleboro 
Electric  Department,  Peabody  Municipal 
Light  Plant,  Shrewsbury  Electric  Light 
Department.  Templeton  Municipal  Light 
Plant  Town  of  Boylston  Municipal  Light 
Department,  Town  of  Hudson  ijght  and 
Power  Department,  Town  of  Littleton 
Municipal  Light  and  Water  Department, 
Town  of  Wakefield  Municipal  Light 
Department  and  West  Boylston 
Municipal  Lighting  Plant  v.  Boston 
Edison  Company 

(Docket  No.  EL87-13-004] 
|une  9. 1989. 

Take  notice  that  on  May  22, 1989,  the 
Boston  Edison  Company  of  Boston, 
Massachusetts  02199  (Edison)  filed  with 
the  Commission  a  compliance  billing 
report  in  accordance  with  the 
requirements  of  the  Commission's  order 
of  March  23. 1989,  in  the  above- 
referenced  proceeding.  Edison  states 
that  copies  of  the  filiiig  have  been 
served  on  all  persons  listed  on  the 
Commission's  official  service  list. 

Comment  date:  June  23, 1989,  in 
Hccordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Hennepin  Energy  Resource  Co., 
Limited  Partnership 

(Docket  No.  ER89-4e2-000| 
June  12. 1989, 

Take  notice  that  on  May  26. 1989, 
Hennepin  Energy  Resource  Co.,  Limited 
Partnership  (Hennepin),  4520  Executive 
Park  Drive,  P.O.  Box  4577,  Montgomery, 
Alabama  36103-4577,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  proposed 
initial  rate  schedule  for  sales  of  electric 
power  to  Northern  States  Power 
Company  (NSP)  from  a  qualifying  small 
power  production  facility. 

The  f  iennepin  facility,  located  in 
Minneapolis,  Minnesota,  will  use 
biomass  in  the  form  of  municipal  solid 
waste  as  its  primary  energy  source.  The 
facility  was  certified  as  a  qualifying 
small  power  production  facility  by 
Order  of  the  Director  of  Electric 
Regulation  on  December  17, 1986,  37 
FERC  H  62.239  (1986).  Recertification  is 
being  sought  in  that  docket  due  to 
modification  of  the  power  production 
capacity  to  31.7  MW  net  and  a  proposed 
change  in  ov^rnership  of  the  facility 
through  a  sale  and  leaseback 
transaction.  As  a  qualifying  facility  in 
excess  of  30  MW.  Hennepin  is  subject  to 
the  Federal  Power  Act  and  related 
regulations. 


Hennepin's  proposed  initial  rate  is  set 
forth  in  Appendix  2  to  the  Resource 
Recovery  Electric  Sale  Agreement 
between  NSP  and  Hennepin  tendered 
for  Tiling.  In  addition  to  Commission 
acceptance  of  the  proposed  rates, 
Hennepin  requests  waiver  of  certain 
Commission  Regulations  regarding  cost- 
of-service  documentation,  accounting 
and  reporting  requirements  and  various 
corporate  regulations.  Regarding  the 
proposed  change  in  ownership, 
Hennepin  also  seeks  (1)  Commission 
authorization  under  sections  203  and  204 
of  the  Federal  Power  Act  for  the  sale 
and  leaseback  transaction:  and  (2)  a 
disclaimer  of  jurisdiction  over  the 
Owner  Trustee  and  Owner  Participant 
exempting  them  from  regulation  as 
public  utilities.  United  Trust  Company  of 
New  York  will  purchase  the  facility  as 
Owner  Trustee,  for  one  or  more 
institutional  investors  including  a 
wholly  owned  subsidiary  of  General 
Electric  Capital  Corporation.  Hennepin, 
as  Lessee,  will  operate  the  facility.  A 
copy  of  the  filing  was  served  on  NSP  as 
Hennepin's  sole  jurisdictional  customer. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Century  Power  Corporation  (formerly 
known  as  Alamito  Company) 

(Docket  No.  ER89-464-000| 
June  12. 1989. 

Take  notice  that  on  May  26, 1989, 
Century  Power  Corporation  (formerly 
known  as  Alamito  Company)  tendered 
for  Tiling  the  following  submittals: 

(1)  A  Notice  of  Cancellation  of  the 
Ten  Year  Power  Sale  Agreement  with 
San  Diego  Gas  &  Electric  Company, 
which  terminates  in  accordance  with  its 
terms  at  midnight  May  31. 1989.  Century 
Power  Corporation  requests  waiver  of 
the  notice  requirements  so  that  the 
applicable  rate  schedule  will  terminate 
concurrently  with  the  underlying 
contract. 

(2)  An  April  12, 1989  letter  agreement 
with  San  Diego  Gas  &  Electric  Company 
amending  the  parties'  1989  Power  Sales 
Agreement  to  provide  that  Century 
Power  Corporation  will  be  responsible 
for  losses  to  the  point  of  delivery  to  San 
Diego  Gas  &  Electric  Company.  Waiver 
of  notice  is  requested  so  that  the  letter 
agreement  may  become  effective  on 
May  30, 1989,  the  effective  date 
designated  by  the  Commission  for  the 
1989  Power  Sales  Agreement. 

(3)  A  May  1, 1989  letter  agreement 
with  the  Western  Area  Power 
Administration  (WAPA)  providing  for 
the  sale  of  nonfirm,  surplus  energy  from 
June  1  through  September  30, 1989.  It  is 
expected  that  Century  Power 


Corporation  will  supply  about  30  GWh 
in  June  16, 19  GWh  in  July  and  August,  ' 
and  15  GWh  in  September.  Century 
Power  Corporation  asks  for  waiver  of 
notice  to  permit  an  effective  date  of  June 
1, 1989,  consistent  with  the  agreement. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Green  Mountain  Power  Corporation 

(Docket  No.  ER89-4e5-000] 
June  12. 1989. 

Take  notice  that  on  May  26, 1989. 
Green  Mountain  Power  Corporation 
tendered  for  Tiling  a  proposed  Electric 
Service  Agreement  for  wholesale 
electric  service  by  GMP  to  the  Hardwick 
Electric  Department,  Town  of  Hardwick, 
Vermont  pursuant  to  Green  Mountain's 
FERC  Electric  Tariff  Power  Rate  W. 
GMP  has  requested  waiver  of  the  60- 
day  notice  requirement  set  forth  in 
Section  35.3  of  the  Commission's 
regulations  in  order  to  permit  service 
under  the  Electric  Service  Agreement  to 
commence  on  July  1, 1989. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Company 

(Docket  No.  ER69-46&-000| 
lune  12. 1989. 

Take  notice  that  on  May  30, 1989, 
Iowa  Public  Service  Company,  tendered 
for  filing  an  executed  Firm  Capacity 
Sales  Agreement,  dated  April  24, 1989, 
whereby  Iowa  Public  Service  Company 
(IPS)  will  sell  to  Iowa  Power  &  Light 
Company  (Iowa  Power)  50  megawatts 
(MW)  firm  peaking  capacity  and 
associated  energy  for  a  period 
commencing  May  1. 1989  and  ending 
October  31. 1989.  IPS  requests  that  the 
negotiated  Agreement  be  made  effective 
as  of  May  1, 1989. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER8»^68-000] 
June  12. 1989. 

Take  notice  that  on  May  30, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  two  rate 
changes  effective  April  1. 1979  and  April 
1. 1984  which  affects  the  Arvin-Edison 
Water  Storage  District  (Arvin).  These  . 
changes  were  made  pursuant  of 
Paragraph  6  of  the  original  letter 
agreement  (Agreement)  between  Arvin 
and  PG&E  dated  December  22. 1967 
regarding  monthly  billing  for  metering 
services  provided  by  PG&E  to  Arvin. 
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Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER88-45»-O00] 
June  12. 1989. 

Take  notice  that  on  May  25, 1989, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  a  new 
Coordination  Power  Agreement  between 
American  Municipal  Power-Ohio,  Inc. 
(AMP-O)  and  Central  Illinois  Public 
Service  Company,  dated  May  1, 1989. 

CIPS  requests  an  effective  date  of 
May  1, 1989,  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
requirements. 

Ilie  Coordination  Power  Agreement  is 
intended  to  replace,  in  its  entirety,  the 
presently  effective  Siiort  Term 
Agreement  between  CIPS  and  AMP-O. 
The  Coordina'iion  Power  Agreement 
contains  proposed  service  schedules  for 
Short  Term  Power  and  Limited  Term 
Power. 

Copies  of  this  filing  have  been  sent  to 
American  Municipal  Power-Ohio,  Inc., 
the  Public  Utilities  Commission  of  Ohio 
and  the  Illinois  Commerce  Commission. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Iowa  Public  Service  Company 

[Docket  No.  ER89^467-O00] 
June  12, 1989. 

Take  notice  that  on  May  3a  1989, 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  an  executed  Firm 
Capacity  Sales  Agreement  dated  March 
29, 1989  whereby  IPS  will  supply 
Citizens  Electric  Corporation  (CEC)  with 
shori-term  power  and  associated  energy 
commencing  June  1, 1989  and  continuing 
through  September  30. 1969.  IPS  requests 
that  the  negotiated  Agreement  be  made 
effective  as  of  June  1, 1989. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Pool 

(Docket  No.  ER89-463-O001 
June  12, 1989. 

Take  notice  that  on  May  26. 1989,  the 
New  England  Power  Pool  (NEPOOL) 
tendered  for  filing  an  additional 
signature  page  to  the  NEPOOL 
Agreement  dated  September  1. 1971.  as 
amended,  signed  by  EUA  Power 
Corporation.  EUA  Power  Corporation 
has  its  principal  office  in  Boston. 
Massachusetts. 

NEPOOL  indicates  that  the  New 
England  Power  Pool  Agreement  has 
previously  been  filed  with  the 


Commission  as  a  rate  schedule 
(designated  NEPOOL  FPC  No.  1),  and 
that  EUA  Power  Corporation  is  fiHng 
over  90  other  electric  utilities  as  a 
member  in  the  pool.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  EUA 
Power  Corporation  a  member  of  the 
pool. 

NEPOOL  requests  an  effective  date  of 
August  1, 1989,  for  commencement  of 
participation  in  the  power  pool  by  EUA 
Power  Corporation. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PadfiCorp,  Doing  Business  as  Pacific 
Power  ft  Light  Company  and  Utah 
Power  ft  Light  Company 

[Docket  No.  ER89-356-000) 
June  12. 1989. 

Take  notice  that  on  June  2, 1989. 
PacifiCorp,  doing  business  as  Pacific 
Power  &  Light  Company  and  Utah 
Power  &  Light  Company  (PacifiCorp), 
tendered  for  filing,  in  accordance  with 
18  CFR  35.12  of  the  Commission's  Rules 
and  Regulations,  an  amendment  to  its 
filing  of  the  South  Idaho  Exchange 
Agreement  (Agreement),  Contract  No. 
DE-MS7»-89-B92524  dated  February  13, 
1989  under  the  docket  referenced  above. 

PacifiCorp  renews  its  request, 
pursuant  to  18  CFR  35.11  of  the 
Conunission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  the  rate  schedule  become 
effective  on  February  13, 1989, 
corresponding  to  the  effective  date  of 
the  A^ement. 

Copies  of  this  filing  have  been 
supplied  to  Bonneville  Power 
Administration  and  the  Idaho  Public 
Utility  Commission. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  AEP  Generating  Company 

[Docket  No.  ER89-470-OOOJ 
June  12. 1989. 

Take  notice  that  on  May  30. 1989,  AEP 
Generating  Company  (AEGCO)  filed 
with  the  Commission  proposed  changes 
to  a  unit  power  agreement  between 
AEGCO  and  Indiana  Michigan  Power 
Company  (I&M),  for  the  sale  of  power 
and  energy  from  the  Rockport 
generating  plant. 

The  changes  are.  for  the  most  part, 
necessary  in  light  of  certain  agreements 
entered  into  by  AEGCO  on  March  17. 
1989.  to  sell  and  lease  back  Rockport 
Unit  No.  2  (Rockport  2).  AEGCO 
proposes  to  change  the  term  of  the  unit 
power  agreement  to  correspond  to  the 


lease  agreements,  to  explicitly  include 
rental  lease  payments  in  the  cost-of- 
service  formula  rate  and  to  properly 
allocate  the  effects  of  the  sale/ 
leaseback  transaction  to  Rockport  2. 
Estimated  revenues  for  the  year  1990 
under  the  sale/leaseback  transaction 
and  the  associated  billing  changes 
proposed  herein  are  $39,824,000  lower 
than  under  the  present  ownership  and 
billing  arrangements. 

In  addition.  AEGCO  seeks  to  adopt 
the  75  day  coal  inventory  limitation  to 
Rockport  2  and  to  delete  the  equity 
reopener  provision,  in  accordance  with 
Commission  policy. 

The  changes  are  proposed  to  be 
effective  upon  the  commercial  operation 
date  of  Rockport  2.  presently  expected 
to  occur  in  December  1989.  Copies  of  the 
filing  were  served  upon  the  public 
service  Commissions  in  the  states  of 
Kentucky.  Indiana  and  Michigan. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

13.  Empire  District  Electric  Company 

[Docket  No.  ER89-469-000] 
June  12. 1989. 

Take  notice  that  the  Empire  District 
Electric  Company,  on  May  30, 1989, 
tendered  for  filing  proposed  changes  in 
its  contract  for  Wholesale  Electric 
Service  with  the  City  of  Monett. 
Missouri. 

The  proposed  changes  would  allow 
the  terms  and  conditions  of  the  present 
contract  to  remain  in  effect  until  April 
2a  2009. 

Copies  of  the  filing  were  served  upon 
the  City  of  Monett. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Comminion  and  are  available  for  public 

inspection. 

loia  D. CubeB, 

Secretary. 

|FR  Doc  89-14316  Filed  6-15-89:  8;45  atn] 
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I  Oocfcft  No*.  ER89-1O-O00  tt  iLl 

KanMS  Power  and  Ugtrt  Company  et 
aL;  Electric  Rate,  SmaO  Power 
rrooucuon,  ana  miefiocranQ 
Directorate  FUlnfls 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Power  and  Light  Cnaipany 

(Docket  No.  ER8e-10-000| 
June  8, 1989. 

Take  notice  that  on  May  26. 1989.  the 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  certain  Rate 
Schedules  under  which  KPL  will 
transmit  power  and  energy  from  the 
Jeffrey  Energy  Center,  over  its 
transmission  facilities,  to  transmission 
interconnections  with  Kansas  Gas  and 
Electric  Company.  Centel  Corporation- 
Western  Power  Division,  and  Missouri 
Public  Service  Company. 

Comment  date:  June  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Green  MountaiB  Power  Coqwratioa 

[Docket  No.  EL89-33-000J 
|une9. 1989. 

Take  notice  that  on  May  26, 1989, 
Green  Mountain  Power  Corporation 
(GMP)  filed  pursuant  to  Rule  207  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  a  Petition  for  a  Declaratory 
Order  finding  that  (1)  GMPi  lease  of 
certain  gas  turbines  owned  by 
International  Business  Machines 
Corporation  is  not  subject  to  the 
Commissioo's  jurisdiction  under  Section 
203  of  the  Federal  Power  ACL.  and  (2) 
the  execution  and  performance  of  the 
lease  by  IBM  will  not  cause  IBM  to 
become  a  "public  Utility"  subject  to 
regulation  by  the  Commission  under 
Part  n  of  the  Federal  Power  Act. 

GMP  states  that  the  lease  of  the  gas 
turbines  from  IBM  wiH  enable  it  to  avoid 
procuring  additional  peaking  capacity  at 
a  higher  cost  than  the  lease  payments, 
and  will  help  to  diversify  its  resources. 
GMP  requests  that  the  Commission  act 
on  its  request  as  expeditiously  as 
possible  in  order  to  permit  construction 
of  faciHties  needed  to  connect  the  gas 
turbines  to  its  electric  system  before  the 
commencement  of  its  1989-90  peak 
demand  period. 


Comment  date:  June  30, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice 

3.  Tan»  Enmgy  Maifceting.  Inc. 

[Docket  No.  £189-32-000] 
June  9, 1969. 

Take  notice  that  on  May  30, 1989, 
Torco  Marketing,  Inc.  (Torco)  tendered 
for  filing  a  petition  for  declaratory  order 
pursuant  to  sections  lOl(e)  and  207(a)(1) 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  requesting  the 
Commission  to  clarify  the  scope  of 
Sections  201  and  203  of  Part  II  of  the 
Federal  Power  Act  and  to  waive  the 
application  of  or  grant  blanket  approval 
under  certain  of  the  Commission's 
regulations. 

Torco  seeks  clarification  and  waivers 
with  respect  to  its  proposed  electric 
energy  transactions.  Torco's  intent  to 
receive  the  same  clarifications  and 
waivers  granted  in  Citizens  Energy, 
Docket  No.  EL88-2-000  and  Howell  Cos 
Management.  Docket  No.  EL87-50-000. 

Torco  intends  to  enter  into  wholesale 
transactions  in  which  it  will  act  as 
intermediary  between  two  utilities.  Such 
transactions  will  involve  the  purchase 
by  Torco  of  wholesale  electric  power 
and  energy  from  utilities  with  excess 
generating  capacity  for  resale  to  electric 
utilities.  Torco  will  act  as  an 
intermediary  in  such  transactions,  and 
will  earn  a  margin  on  each  sale.  Torco 
will  not  own  or  operate  electric 
generation  or  transmission  facilities. 
Torco  seeks  clarification  that  funds 
created  by  such  transactions  are  not 
"facilities"  within  the  meaning  of 
section  203  of  the  Federal  Power  Act 
Torco  also  requests  clarification  that  its 
activities  as  a  broker,  where  it  does  not 
purchase  and  sell  electricity,  are  not 
subject  to  Commission  jurisdiction. 

In  addition.  Torco  requests  waiver  of 
or  blanket  approvals  under  various 
regulations  of  the  Commission  in  order 
to  limit  the  administrative  burden.  Torco 
submits  that  the  regulations  under 
which  it  requests  waiver  or  blanket 
approval  are  designed  for  franchised 
utilities  with  service  obligations,  and  are 
not  useful  to  the  Commission  in  this 
case.  Such  request  for  waivers  or 
approvals  pertains  to  the  Commission's 
accounting  and  periodic  reporting 
requirements.  Parts  41,  50, 101,  and  141; 
regulations  concerning  interlocking 
directorships  and  officers.  Part  45  and 
46;  regulations  comreming  future 
issuances  of  securities  and  assumptions 
of  liability.  Part  34;  and  rate  schedule 
filing  requirements,  Subparts  B  and  C  of 
Part  35. 


Comment  date:  June  30. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  California  Power  Agency  v. 
Pacific  Gas  and  Electric  Company 

(Docket  No.  EL89-34-000J 
June  9. 1969. 

Take  notice  that  on  May  31. 19G9, 
Northern  California  Power  Agency 
(NCPA)  tendered  for  filing  a  complaint 
and  request  for  declaratory  relief 
against  Pacific  Gas  and  Electric 
Company  (PG&E).  NCPA  states  that  the 
complaint  concerns  the  terms  of  an 
Interconnection  Agreement  (on  file  with 
the  Commission  as  PG&E  Rate  Schedule 
No.  84}  among  PG&E.  NCPA,  and 
various  members  of  NCPA. 

NCPA  states  that  certain  of  PG&E's 
actions  and  practices  in  billing  under  the 
Interconnection  Agreement  are  in 
violation  of  the  Interconnection 
Agreement  unjust  and  unreasonable, 
and  warrant  relief.  NCPA  requests  that 
the  Commission  declare  that  the  PG&E 
charges  at  issue  violate  die 
Interconnection  Agreement  and  that  the 
Commission  order  PG&E  to  cease  and 
desist  from  seeking  to  collect  sums  in 
excess  ot  and  without  regard  to,  the 
filed  rate.  NCPA  also  requests  that  the 
Commission  find  that  the  requirement 
imposed  upon  NCPA  by  the 
Interconnection  Agreement  to  maintain 
a  security  deposit  of  $25,000,000  is 
unjust  unreasonable,  unconscionable, 
and  should  be  terminated.  NCPA  also 
requests  that  the  Commission  order 
PG&E  to  refund  with  interest  payments 
received  by  PG&E  inconsistent  with  the 
terms  of  the  Interconnection  Agreement 

Comment  date:  July  10, 1969.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motionB  or 
protests  should  l>e  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  0.  CasheU. 

Secretary. 

|FR  Doc.  89-14317  Filed  6-15-89;  8:45  amj 

BtLUNO  cooc  srir-oi-M 

(Docket  No*.  CP89-1557-000  et  at] 

United  Gas  Pipe  Line  Co.  et  al.;  Natural 
Gas  CertHlcatt  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP89-1557-0001 
June  9. 1989. 

Take  notice  that  on  June  1. 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1557-000. 
a  request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
provide  a  transportation  service  for 
Exxon  Corporation  (Exxon),  a  producer 
of  natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
intemiptible  basis,  up  to  61,800  MMBtu 
of  natural  gas  equivalent  per  day  for 
Exxon  pursuant  to  a  transportation 
agreement  dated  June  22. 1988,  between 
United  and  Exxon.  United  would  receive 
natural  gas  at  a  receipt  point  in 
Louisiana,  and  redeliver  equivalent 
volumes  of  gas  at  various  delivery 
points  in  Louisiana. 

United  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  61,600  MMBtu  and 
22,557.000  MMBtu  respectively.  Service 
under  §  284.223(a)  commenced 
September  8. 1988,  as  reported  in  Docket 
No.  ST89-3503-000,  it  is  stated. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline  Co. 

[Docket  No.  CP89-1550| 
June  9. 1989. 

Take  notice  that  oh  June  1, 1989. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP89-1550-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to  add 
metering  and  appurtenant  facilities 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-487-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  seeks  authorization  to 
construct  a  sales  tap,  metering  and 
appurtenant  facilities  to  deliver  up  to 
150  Mcf  per  year  of  natural  gas  to 
Montana-Dakota  Utilities  Company  for 
use  in  providing  gas  service  for  space 
heating  purposes  for  a  church.  Williston 
Basin  states  that  the  volumes  to  be 
delivered  are  within  the  certificated 
entitlement  of  the  customer.  Williston 
Basin  states  that  the  estimated  cost  of 
the  facilities  is  $756. 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP89-1 570-000] 
June  9. 1989. 

Take  notice  that  on  June  5, 1989, 
Tennessee  Gas  Pipeline  Company 
(Apphcant),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP89- 
1570-000  a  request  pursuant  to  S  284.223 
of  the  Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  FEC 
Marketing,  Inc.  (FEC),  a  marketing 
company,  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18, 1987,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  out  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  April  19. 
1989.  and  an  amendment  dated  April  21, 
1989,  it  proposes  to  transport  natural  gas 
for  FEC,  from  receipt  points  located 
offshore  Louisiana,  and  in  the  States  of 
Louisiana,  Mississippi,  and  Alabama. 
The  points  of  delivery  are  located  in  the 
States  of  Louisiana,  Mississippi, 
Alabama,  and  Tennessee. 

The  Applicant  further  states  that  the 
maximum  daily  quantity  under  the 
contract  is  50,000  dekatherms,  while  it 
estimates  that  average  day  and  annual 
transportation  volumes  initially  will  be 
approximately  50,000  dekatherms  and 
18,250,000  dekatherms,  respectively. 
Service  under  §  2&4.223(a)  commenced 
May  1, 1989.  as  reported  in  Docket  No. 
ST89-3645-000  (filed  May  26, 1989). 

Comment  date:  July  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Panhandle  Eastern  Pipe  Line  Co. 


[Docket  No.  CP89-1491-000J 
June  9. 1989. 

Take  notice  that  on  May  23. 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1491-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  firm  transportation  service  for 
Bowling  Green  Gas  Company  (Bowling), 
a  local  distributor,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Cummission  and  open  to  public 
inspection. 

Panhandle  stales  that  pursuant  to  a 
transportation  agreement  dated  April  1. 
1989,  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  1,916 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Bowling.  Panhandle 
states  that  it  would  receive  the  gas  from 
Arkla  and  Transok  in  Custer  County. 
Oklahoma,  and  Oklahoma  Natural  Gas 
Company  in  Dewey  County,  Oklahoma. 
It  is  further  stated  that  Panhandle  would 
transport  and  deliver  such  gas.  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Bowling  in  Pike  County,  Missouri. 

Panhandle  advises  that  service  under 
S  284.223(a)  commenced  April  1. 1989.  as 
reported  in  Docket  No.  ST89-3226. 
Panhandle  fiulher  advises  that  it  would 
transport  1,916  dt  on  an  average  day  and 
699.340  dt  annually. 

Comment  date:  July  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Stingray  Pipeline  Ca 

[Docket  No.  CP89-1575-000) 
June  9, 1989. 

Take  notice  that  on  June  5. 1989. 
Stingray  Pipeline  Company  (Stingray). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-15r5-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Elf  Aquitaine. 
Inc.  (EAI).  a  producer,  under  the  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509.  pursuant  to  section  7  of 
the  Natural  Gas  Act  corresponding  to 
the  rates,  terms  and  conditions  filed  in 
Docket  No.  RP89-70-000.  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  April  12. 
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1989,  under  its  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  15.000 
deka therms  (dt)  per  day  equivalent  of 
natural  gas  for  EAL  Stingray  states  that 
it  would  transport  the  gas  from  various 
receipt  points  on  its  system  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas, 
less  fuel  used  and  unaccounted  for  line 
loss,  to  Holly  Beach  and  the  OXY-NGL 
plant,  both  located  in  Cameron  Parish. 
Louisiana,  and  Stingray-HIOS  Exchange 
(EHI-A330).  located  onshore  Texas. 

Stingray  advises  that  service  under 
S  2d4.223(a]  commenced  April  14, 1989. 
as  reported  in  Docket  No.  ST89-3202. 
Stingray  further  advises  that  it  would 
transport  2.000  dt  on  an  average  day  and 
730,000  dt  annually. 

Comment  date:  July  24. 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

e.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CPe9-1462-000] 
June  9, 1989. 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-ie4Z  filed  in  Docket  Na 
CP89-1462-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Fegiilations  under  the  Natural  Gas  Act 
(16  CFR  157.205)  for  authorization  to 
provide  firm  transportation  service  for 
the  Amgas,  Inc.  (Amgas),  a  shipper  and 
marketer  of  natural  gas,  under  the 
blanket  certiHcate  issued  in  Docket  Na 
CP86-585-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  Hie 
with  the  Commision  and  open  to  public 
Lispection. 

Panhandle  states  that  it  proposes  to 
transport  up  to  230  dekatherms  (dt)  per 
day  equivalent  of  natural  gas  for  Amgas' 
behalf.  Panhandle  states  that  it  would 
transport  the  gas  from  various  receipt 
points  on  its  system,  and  deliver  such 
gas,  less  fuel  used  and  unaccovmted  for 
line  loss,  to  Illinois  Power — 
Champaign — Savoy  in  Champaign 
County,  Illinois. 

Panhandle  advises  that  service  under 
S  284.223(a)  conunenced  April  1. 1969,  as 
reported  in  Docket  No.  ST89-3290. 
Panhandle  further  advises  that  it  would 
transport  115  dt  on  an  average  day  and 
41,975  dt  annually. 

Comment  date:  |uly  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  ANK  Pipeline  Co. 

[Docket  No.  CP89-1S62m00| 
June  9. 1989. 

Take  notice  that  on  June  2, 1989,  ANR 
Pipeline  Company  (ANR).  500 


Renaissance  Center,  Detroit,  Michigan 
43243.  filed  in  Docket  No.  CP89-1562-000 
a  request  pursuant  to  S5  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  for  Cornerstone  Production,  Inc. 
(Cornerstone),  a  marketer  of  natural  gas, 
under  ANR's  blanket  certificate  issued 
in  Docket  No.  CP88-532-400  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  transport  on  an 
interruptible  basis  up  to  150,000  dt 
equivalent  of  natural  gas  on  a  peak  day. 
150.000  dt  equivalent  on  an  average  day 
and  57,750,000  dt  equivalent  on  an 
annual  basis  for  Cornerstone.  ANR 
states  that  it  would  perform  the 
transportation  service  for  Cornerstone 
under  ANR's  Rate  Schedule  ITS.  ANR 
indicates  that  it  would  transport  the  gas 
from  receipt  points  in  the  offshore 
Louisiana,  Louisiana  and  Texas 
gathering  areas,  to  delivery  points 
located  in  the  offshore  Louisiana 
gathering  area. 

It  is  explained  that  the  service 
conunemxd  April  22, 1989,  imder  the 
automatic  authorization  provisions  of 
i  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3526.  ANR  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  July  24, 1989.  in 
accordance  with  Standard  Paragrsph'G 
at  the  end  of  this  notice. 

6.  Associated  Natural  Gas  Co.,  a 
Division  of  Arkansas  Western  Gas  Co. 

(Docket  No.  CP8e-1487-000] 
June  9, 1988. 

Take  notice  that  on  May  22, 1989, 
Associated  Natural  Gas  Company,  a 
Division  of  Arkansas  Western  Gas 
Company  (Associated),  1001  Sain  Street 
Fayetteville,  Arkansas  72703,  filed  in 
Docket  No.  CP89-1487-000  an 
application  pursuant  to  section  7(f)  of 
the  Natural  Gas  Act  to  add  Scott  and 
Mississippi  Counties,  Missouri  and  parts 
of  New  Madrid  and  Stoddard  Counties, 
Missouri  to  its  existing  service  area,  ail 
as  more  fully  described  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Associated  states  that  it  would 
construct  pipeline  facilities  to  connect 
its  currently  isolated  local  distribution 
system  in  the  proposed  service  area  to 
its  local  distribution  system  in  its 
existing  service  area.  Associated  asserts 
that  the  integration  of  the  two  areas 
would  provide  increased  operational 
flexibility  and  reliability  of  service  at  a 


minimal  cost  and  also  facilitate  future 
supply  planning.  < 

Comment  date:  June  30. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP89-lS48-000] 
June  9. 1989. 

Take  notice  that  on  May  31, 1989, 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  an  application      ^ 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon  its 
part  of  an  exchange  service  between 
Tennessee  and  Trunkline  Gas  Company 
(Trunkline)  performed  pursuant  to 
authorization  received  in  Docket  No. 
CP80-53.  In  that  docket  Tennessee  and 
Trunkline  were  authorized  to  exchange 
up  to  5.000  Mcf  per  day  on  a  gas  for  gas 
basis,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  the  terms  of  the  Gas 
Exchange  Agreement  dated  June  22, 1979 
(Agreement)  Trunkline  gave  notice  of  its 
intent  to  terminate  the  Agreement 
effective  November  1, 1988.  In  Docket 
No.  CP89-1157-000.  Trunkline  filed  an 
application  pursuant  to  section  7(b]  of 
the  Natural  Gas  Act  for  an  order 
authorizing  the  abandonment  of  its  part 
of  the  exchange  service. 

Comment  dote:  June  30. 1969,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP89-1482-0001 
lune  12, 1989. 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1482-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  interruptible  transportation 
service  for  Mountain  Industrial  Gas        ' 
Company  (Mountain],  a  shipper  and 
marketer  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-585-<xn, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  March 
31, 1989,  under  its  Rate  Schedule  FT,  it 
proposes  to  transport  up  to  2,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Mountain.  Panhandle 
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states  that  it  would  transport  the  gas 
from  various  receipt  points  on  its 
system,  and  dehver  such  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Morton  County,  Kansas. 

Panhandle  advises  that  service  under 
§  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3295. 
Panhandle  further  advises  that  it  would 
transport  600  dt  on  an  average  day  and 
219,000  dt  annually. 

Comment  date:  June  27, 1989,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

11.  Northern  Natural  Gas  Co.,  Division 
of  Enron  Corp. 

[Docket  No.  CP89-1 583-000] 
)une  12. 1989. 

Take  notice  that  on  ]une  7, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP89-1 583-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Arco  Natural  Gas  Marketing, 
Inc.  (Arco),  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-435-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  April  1, 
1989,  under  its  Rate  Schedule  FT-l,  it 
proposes  to  transport  up  to  200,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Arco.  Northern  states  that  it 
would  transport  the  gas  from  multiple 
receipt  points  as  shown  in  Appendix 
"A"  of  the  transportation  agreement  and 
would  deliver  the  gas  to  multiple 
delivery  points  also  shown  in  Appendix 
"A"  of  the  agreement.  Northern  also 
states  that  the  proposed  service  may 
involve  the  compression  of  gas  at  its 
Fort  Buford  Compressor  Station  for 
delivery  to  Northern  Border  Pipeline 
Company. 

Northern  advises  that  service  under 
§  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3232-000 
(filed  April  27, 1989).  Northern  further 
advises  that  it  would  transport  150,000 
MMBtu  on  an  average  day  and 
73,000.000  MMBtu  annually. 

Comment  date:  June  27, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 


12.  Northern  Natural  Gas  Co^  Division 
of  Enron  Corp. 

[Docket  No.  CP89-1585-«)0) 
June  12. 1989. 

Take  notice  that  on  June  7, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP89-1585-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  West  Texas  Gas,  Inc.  (West 
Texas),  a  producer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  May  3, 
1989.  under  its  Rate  Schedule  IT-1.  it 
proposes  to  transport  up  to  30,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  West  Texas.  Northern  states  that 
it  would  transport  the  gas  from  multiple 
receipt  points  as  shown  in  Appendix 
"A"  of  the  transportation  agreement  and 
would  deliver  the  gas  to  multiple 
delivery  points  also  shoum  in  Appendix 
"A"  of  the  agreement 

Northern  advises  that  service  under 
§  284.223(a)  commenced  May  3, 1989.  as 
reported  in  Docket  No.  ST89-3705-000 
(filed  May  31. 1989).  Northern  further 
advises  that  it  would  transport  22,500 
MMBtu  on  an  average  day  and 
10.950.000  MMBtu  annually. 

Comment  date:  July  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP8&-1 563-000] 
June  12. 1989. 

Take  notice  that  on  June  2. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee],  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP8»- 
1563-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  provide  b*ansportation 
service  on  behalf  of  Tejas  Hydrocarbon 
Company  (Tejas),  under  Termessee's 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  ail  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  125,000  dt  of  natural 
gas  per  day  for  Tejas  from  receipt  points 
located  in  Louisiana,  offshore  Louisiana 


and  Texas  to  delivery  points  located  in 
several  states  off  Tennessee's  system. 
Tennessee  anticipates  transporting,  on 
an  average  day  125,000  dt  and  an  annual 
volume  of  46,625.000  dt 

Tennessee  states  that  the 
transportation  of  natural  gas  for 
commenced  May  1, 1989,  as  reported  in 
Docket  No.  ST89-3544-000.  for  a  120- 
day  period  pursuant  to  §  284.223(a)  of 
the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Tennessee 
in  Docket  No.  CP87-115-000. 

Comment  date:  July  27, 1989.  in 
accordance  wnth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-1552-0001 
June  12, 1989. 

Take  notice  that  on  June  1, 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1552-000 
a  request  pursuant  to  S  S  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Conoco  Inc.  as  agent  for  E.  I.  DuPont  de 
Nemours  and  Company,  an  end  user  of 
natural  gas  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  States  that  it  would  transport 
15.450  MMbtu  on  a  peak  and  average 
day  and  5.639.250  MMbtu  on  an  aimual 
basis. 

United  further  states  that  it  has 
commenced  service  imder  the  120-day 
automatic  authorization  and  reported 
such  service  in  Docket  No.  ^89-3417, 
pursuant  to  §  284.223(a)  of  the 
Regulations. 

Comment  date:  July  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP89-1480-000] 
June  12. 1989. 

Take  noUce  that  on  May  22. 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle],  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1480-000  a  request,  as 
supplemented  June  7, 1989.  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  firm  transportation  service  for 
the  City  of  Fulton  (Fulton),  a  shipper  and 
local  distribution  company  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000.  pursuant  to  section  7  of 
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the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  April  1, 
1989,  under  its  Rate  Schedule  FT,  it 
proposes  to  transport  up  to  6.386 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Fulton.  Panhandle  states 
that  it  would  transport  the  gas  from 
receipt  points  on  its  system  in 
Oklahoma,  and  deliver  such  gas,  less 
fuel  used  and  unaccounted  for  line  loss. 
to  the  City  of  Fulton  in  Callaway 
County,  Missouri. 

Panhandle  advises  that  service  under 
9  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3113. 
Panhandle  further  advises  that  it  would 
transport  2,170  dt  on  an  average  day  and 
792,050  dt  annually. 

Comment  date:  July  27, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Panhandle  Eastern  Pipe  Line  Ca 

(Docket  No.  CPee-1470-000] 
June  12, 1969. 

Take  notice  that  on  May  22, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.  O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1470-000  a  request,  as 
supplemented  June  7, 1989,  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  firm  transportation  service  for 
the  Village  of  Pleasant  Hill  (Pleasant 
Hill],  a  shipper  and  local  distribution 
company  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-585-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  April  1, 
1989,  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  639 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Pleasant  Hill.  Panhandle 
states  that  it  would  transport  the  gas 
from  a  receipt  point  on  its  system  in 
Kansas,  and  deliver  such  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
the  Village  of  Pleasant  Hill  in  Pike 
County,  Illinois. 

Panhandle  advises  that  service  under 
9  284.223(a)  commenced  April  1, 1989.  as 
reported  in  Docket  No.  ST89-3086. 
Panhandle  further  advises  that  it  would 
transport  151  dt  on  an  average  day  and 
55,115  dt  annually. 


Comment  date:  July  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wrill 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  89-14318  Filed  6-15-89;  8:45  am) 

■iLUNQ  CODE  arir-oi-M 

[Docket  Na  RP72-1 10-049  et  al.] 

Algonquin  Qas  Transmission  Co.  et 
•L;  FiHng  of  Pipeline  Refund  Reports 

June  12, 1989. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  in  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  or  mailed 
to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  on  or  before 
July  3, 1989.  Copies  of  the  respective 
filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 


Ring  Date 

Company 

Docket  No. 

7/28/87 

AJgonquinGas 
Transmisaion 

RP72-1 10-049 

Co. 

9/20/88 -. 

OmkQM 
TranimiBBion 
System. 

IN86-6-002 

12/30/88  

Algonquin  Gas 
Transmission 

RP72-1 10-048 

Ca 

3/2/89 

Midweslafn  Gas 
Transmisaion 

RP89-35-003 

Corp. 

5/17/89 „ 

OzarltGas 

Transmission 
System. 

IN86-6-003 

5/18/89 

Williams  Natural 
Gas  Co. 

RPe6-68-013 

5/25/89 

Nortttwest 
Pipeline  Corp. 

RP89-1-009 

[FR  Doc.  89-14324  Filed  6-15-89;  8:45  am) 
BILUNQ  CODE  S?!?-^-* 

[Docket  No.  CP87-389-003] 

National  Fuel  Qas  Supply  Corp.; 
Petition  To  Amend 

June  12, 1989. 

Take  notice  that  on  May  30, 1989, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel],  Ten  Lafayette  Square, 
Buffalo.  New  York  14203.  filed  in  Docket 
No.  CP87-389-003,  a  petition,  as 
supplemented  June  7. 1989,  to  amend  the 
certificate  of  public  convenience  and 
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necessity  issued  in  Docket  No.  CP87- 
389-000,  as  amended,  so  as  to  authorize, 
for  an  additional  one-year  period 
commencing  September  24, 1989,  the 
transportation  on  an  interruptible  basis 
of  up  to  37,399  Mcf  per  day  on  behalf  of 
National  Fuel  Distribution  Corporation 
(Distribution)  for  the  account  of  93  of  its 
existing  customers.  National  Fuel  also 
seeks  authorization  to  transport  up  to 
11,209  Mcf  per  day  for  the  account  of  61 
additional  customers  of  Distribution  for 
a  like  term.  In  addition,  Naltional  Fuel 
seeks  authorization  to  transport 
additional  volumes  and/or  modify 
receipt  or  delivery  points  with  respect  to 
certain  end  users  covered  by  National 
Fuel's  certificates  issued  in  Docket  Nos. 
CP88-759-000,  as  amended  and 
modified,  and  CP8a-225-000.  as 
amended  and  modified.  Finally, 
National  Fuel  seeks  an  additional  one- 
year  term  beyond  the  authorization 
granted  to  National  Fuel  in  Docket  No. 
CP88-225-002.  All  of  these  requests  are 
more  fully  set  forth  in  the  petition  and 
open  to  public  inspection. 

It  Is  stated  that  National  Fuel  was 
authorized  on  September  23, 1988,  in 
Docket  No.  CP87-389-000  to  transport 
up  to  35,414  Mcf  of  natural  gas  per  day 
on  behalf  of  Distribution  for  the  account 
of  113  customers  of  Distribution, 
including  1,000  Mcf  per  day  on  behalf  of 
Distribution  for  the  account  of  Rochester 
Gas  and  Electric  Corporation.  It  is 
stated  that  on  December  16, 1988,  and 
April  27, 1989,  the  Commission  in  Docket 
Nos.  CP8S-759-000  and  CP88-225-002,  et 
al.,  respectively,  authorized  National 
Fuel  to  transport  additional  volumes  of 
gas  and/or  modify  the  receipt  or 
delivery  points  applicable  to  certain  of 
these  customers. 

National  Fuel  now  requests  to  further 
amend  the  certificates  issued  in  Docket 
No.  CP87-389-000,  as  amended  and 
modified,  so  as  to  extend  the  term  of  the 
interruptible  transportation  of  up  to 
37,399  Mcf  per  day  on  behalf  of 
Distribution  for  the  account  of  93  of  the 
original  customers  (Appendix  A)  '  and 
to  add  61  new  end-user  customers  using 
up  to  11,209  Mcf  per  day  (Appendix  B).' 

In  addition,  National  Fuel  requests 
authorization  to  modify  existing 
certificates  in  Docket  Nos.  CP88-759- 
000,  as  amended,  and  CP88-225-000,  as 
amended,  in  order  to  increase  the 
transportation  volumes  authorized 
therein  for  34  end-user  customers  of 
Distribution  by  up  to  11,677  Mcf  per  day 
(Appendix  C(l)]  *  and  to  change 
receipt/delivery  points  for  66  end-user 
customers  (Appendix  C(2)]  *. 


■  Appendice*  A.B,C(1),  and  C(Z)  can  l>e  picked  up 
in  the  Office  of  Public  Reference,  as  they  will  not  be 
published  in  the  Federal  Register. 


National  Fuel  also  seeks  to  extend  the 
term  of  the  authorization  issued  in 
Docket  No.  CP88-225-002  by  an 
additional  one  year.  Details  such  as 
receipt/delivery  points  and  sellers  are 
available  in  National  Fuel's  application. 

National  Fuel  proposes  no  change  in 
the  authorized  rates  and  proposes  no 
new  facilities  to  implement  the  change 
in  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
July  3, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  89-14325  Filed  6-15-89;  8:45  am] 
BILUNG  CODE  6717-01-11 


[Docket  Nos.  RP89-188-000  and  RP89-188- 
001] 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  In  FERC  Gas  Tariff 

June  12, 1989. 

Take  notice  that  on  June  7, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  Substitute 
Original  Sheet  Nos.  173  and  174  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  to  be  effective 
June  1, 1989. 

Natural  states  that  the  purpose  of  this 
filing  is  flow-through  the  upstream 
transition  costs  allocated  to  it  by 
Colorado  Interstate  Gas  Company 
(CIG),  Natural's  upstream  pipeline 
supplier,  in  Docket  No.  RP8»-178-000. 
Natural  proposes  to  flow-through  the 
costs  to  its  customers  by  using  the 
direct-billing  method  of  recovery.  Costs 
will  be  allocated  among  Natural's 
customers  based  on  past  purchase 
deficiencies  using  the  same  Base  and 
Deficiency  Periods  as  CIG  used  in  its 
filing.  Natural's  tariff  incorporates 
procedures  to  permit  recovery  of  future 
transition  costs  assessed  by  CIG  and  its 


upstream  suppliers  or  by  other  upstream 
pipeline  suppliers  to  Natural. 

Natural  requests  any  waivers- of  the 
Commission's  Regulations  as  are 
necessary  to  allow  the  tarifi  sheets  to 
become  effective  June  1, 1989.  A  copy  of 
the  filing  was  mailed  to  Natural's 
jurisdictional  sales  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  fifing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
on  or  before  June  19, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-14319  Filed  6-15-89:  8:45  am] 
BOXING  CODE  •717-01-lt 


(Docket  Nos.  TM89-4-26-000  and  RPS»- 
189-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  In  FERC  Gas  Tariff 

]une  12. 1989. 

Take  noUce  that  on  June  7, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
Sixth  Revised  Sheet  Nos.  169  and  170  to 
be  a  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  to  be  effective 
July  1, 1989. 

Natural  states  that  the  purpose  of  this 
filing  are  to  (1)  recover  transition  costs 
related  to  contracts  in  litigation  at 
March  31, 1989;  (2)  revise  the  accrued 
interest  for  the  month  of  May  1989  to 
reflect  actual  transition  costs  incurred  in 
April  1989;  and  (3)  'nclude  accrued 
interest  for  the  month  of  June  1989. 
Interest  is  accrued  only  on  transition 
costs  included  for  recovery  in  Natural's 
prior  filings  under  this  proceeding. 

Natural  requests  that  the  Commission 
grant  any  waivers  it  deems  necessary  to 
allow  the  tariff  sheets  to  become 
effective  July  1, 1989.  A  copy  of  the  filing 
was  mailed  to  Natural's  jurisdictional 
sales  customers  and  interested  state 
regulatory  agencies,  and  all  parties  set 
out  on  the  official  service  list  in  Docket 
No.  RP88-94-000. 
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Any  person  desiring  to  be  hear  or  to 
protest  the  subject  Hling  should  nie  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NEL. 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
on  or  before  June  19, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

linwood  A.  WatMMi.  (r.. 
Acting  Secretary. 
|FR  Doc.  89-14323  Filed  6-1&-48;  8:45  am] 

MJJNa  COM  t717-01-ll 


(Dookct  Na  CPM-1577-000] 

Northam  Natural  Qaa  Company 
Dtviaion  of  Enron  Corp.;  Raquaat 
Undar  Blankat  Authorization 

June  12, 1989. 

Take  notice  that  on  June  6, 1989, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street.  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-1577-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Excalibur  Energy 
Corporation  (Excalibur),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-435-O00,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  April  7, 
1989,  under  its  Rate  Schedule  IT-1.  it 
proposes  to  transport  up  to  200,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Excalibur.  Northern  states  that  it 
would  transport  the  gas  from  multiple 
receipt  points  as  shown  in  Appendix 
"A"  of  the  transportation  agreement  and 
would  deliver  the  gas  to  multiple 
delivery  points  also  shown  in  Appendix 
"A"  of  the  agreement.  Northern  also 
states  that  the  proposed  service  may 
involve  the  compression  of  gas  at  its 
Fort  Buford  Compressor  Station  for 
delivery  to  Northern  Border  Pipeline 
Company. 

Northern  advises  that  service  under 
S  284.223(a)  commenced  April  7, 1989,  as 
reported  in  Docket  No.  ST89-3402-000 


(filed  May  6, 1989).  Northern  further 
advises  that  it  would  transport  150,000 
MMBtu  on  an  average  day  and 
73,000,000  MMBtu  annually. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A  Watson,  |r., 
Acting  Secretary. 
[FR  Doc.  89-14326  Filed  6-15-69;  8:45  am] 

BHJJNQ  COOK  SriT-OI-ll 


(Dodcat  No.  RP89-190-000] 

Northwaat  Pipalina  Corp.;  Proposad 
Changa  in  FERC  Gas  Tariff 

June  12. 1989. 

Take  notice  that  on  June  6, 1989, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  Third  Revised 
Sheet  No.  31  to  be  a  part  of  Rate 
Schedule  SGS-1,  in  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Northwest  has  requested  approval  to 
revise  the  "Availability"  provision  of 
Rate  Schedule  SGS-1,  to  ensure 
availability  of  SGS-1  services  to 
existing  SGS-1  customers.  Northwest 
requests  waivers  to  permit  a  February  1, 
1989  effective  date  for  the 
aforementioned  sheet. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  19, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

linwood  A.  Wataoo.  Jr^ 

Acting  Secretary. 

(FR  Doc.  89-14320  Filed  6-15-89:  8:45  am] 

WLUNQ  CODE  VTM-OX-m 


[Dockat  No.  RP89-191-000] 

Northwaat  Pipaiina  Corp.;  Proposed 
Changes  in  FERC  Gaa  Tariff 

June  12. 1989. 

Take  notice  that  on  June  6. 1989. 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  101 

Original  Volume  No.  1-A 

Seventeenth  Revised  Sheet  No.  201 
Second  Revised  Sheet  No.  304 
Original  Sheet  No.  305 
Sheet  Nos.  306  through  310 
First  Revised  Sheet  No.  316 
Original  Sheet  No.  316-A 
Second  Revised  Sheet  No.  401 
Second  Revised  Sheet  No.  403  and  404 
First  Revised  Sheet  Nos.  405  through  407 
Second  Revised  Sheet  No.  416 

Northwest  states  that  these  tariff 
sheets  were  revised  in  order  to  update 
certain  operating  provisions  to  enhance 
Northwest's  ability  to  provide  more 
efficient  transportation  service. 

Northwest  requests  a  waiver  to  permit 
an  effective  date  of  July  1, 1989  for  the 
tendered  sheets. 

A  copy  of  this  filing  has  been  mailed 
to  all  jurisdictional  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington 
DC  20426,  in  accordance  with  S  9  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  19, 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  89-14321  Filed  6-15-89;  845  am] 
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[Docket  Na  TCM»-3-»-000] 

Tannassaa  Gas  Pipalina  Co.;  Rata 
Cttanga  Under  Tariff  Rata  AdJuatmant 
Provisiona 

June  12. 1980 

Take  notice  that  on  June  6. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  July  1, 1989: 

Second  Revised  Volume  No.  1 

Item  A:  Substitute  Thirteenth  Revised 
Sheet  No.  20;  Substitute  Tenth  Revised  Sheet 
No.  20A;  Substitute  Fifteenth  Revised  Sheet 
No.  21. 

Item  B:  Fourth  Revised  Sheet  Nos.  31 
through  36.  _ 

Original  Volume  No.  2 

Item  C:  Substitute  Fourteenth  Revised 
Sheet  No.  5;  Substitute  Thirteenth  Revised 
Sheet  No.  6. 

Tennessee  states  that  the  revisions 
listed  as  Item  A  reflect  PGA  current  rate 
adjustments  pursuant  to  section  2  of 
Article  XXIII  of  the  General  Terms  and 
Conditions  of  Tennessee's  Tariff. 

Tennessee  states  that  the  revisions 
listed  as  Item  B  reflect  (1)  amortization 
of  Order  94  production-related  costs 
pursuant  to  the  settlement  agreement 
approved  by  the  Commission's  Order  on 
June  14. 1985  in  Docket  Nos.  CP84-M1, 
et  al.  and  (2)  recovery  of  Order  473 
compressor  fuel  costs  pursuant  to 
Article  XXIX  of  the  General  Terms  and 
Conditions. 

Tennessee  states  that  the  revisions 
listed  as  Item  C  adjust  transportation 
rate  schedules  to  reflect  changes  in  the 
cost  of  gas  used  for  fuel  pursuant  to 
section  5  of  Article  XXIII  of  the  General 
Terms  and  Conditions. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  19, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  89-14322  Filed  6-15-89;  8:45  am] 
BiujNO  CODE  arir-oi-M 


(Docket  No*.  RPU-«7-000,  RP8a-61-000, 
and  RP88-221-000] 

Texaa  Eaatam  Tranamiaaion  Corp.; 
Informal  Settlement  Conference 

June  9. 1989. 

Take  notice  that  a  settlement 
conference  will  be  convened  in  this 
proceeding  on  June  29. 1989.  at  2KX)  p.m., 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC,  for 
the  purpose  of  discussing  the  procedural 
dates  in  the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(c)  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  (202)  357-8076. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Do&  89-14327  Filed  6-15-89:  8:45  am] 
MLUNO  CODE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Southeastern  Power  Administration 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis; 
Correction 

agency:  Southeastern  Power 
Administration  (Southeastern),  Energy. 

ACTION:  Correction  of  notice  approving 
rate  schedules  on  an  interim  basis  of  the 
Georgia-Alabama  projects'  rates.. 

summary:  In  the  Federal  Register  of 
June  5, 1989,  on  page  24026, 
Southeastern  Power  Administration 
published  a  rate  order  for  the  Georgia- 
Alabama  System  of  Projects.  Eight  rate 
schedules  were  inadvertently  omitted 
from  the  publication  and  are  included 
herein.  The  rate  schedules  are  ALA-3-^ 
MISS-2-B,  GU-l-B.  ALA-l-F.  MISS-1- 
F,  SC-3-A,  CAR-3-A,  and  SCE-2-A. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Jourolmon.  Jr.,  Director,  Power 
Marketing.  Southeastern  Power 
Administration,  Department  of 


Energy,  Samuel  Elbert  Building. 

Elberton,  Georgia  30635. 
Rodney  L  Adelman,  WDC  Director. 

Washington  Liaison  Office,  Forrestal 

Building,  1000  Independence  Avenue, 

SW.,  Washington.  DC  20585. 

Issued  in  Elberton.  Georgia.  June  9. 1989. 
Hairy  C  Geisinger, 
Administrator. 

Wholesale  Power  Rate  Schedule  ALA- 
3-B 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  and  cooperatives  (any 
one  of  which  is  hereinafter  called  the 
Customer)  in  Alabama,  owning 
distribution  systems,  to  whom  power 
may  be  wheeled  pursuant  to  contracts 
between  the  government  and  the 
Alabama  Power  Company  (hereinafter 
called  the  Company). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  at  wholesale  of  power  and 
accompanying  energy  generated  at  the 
Allatoona.  Buford,  J.  Strom  Thurmond, 
Walter  F.  George,  Hartwell.  Millers 
Ferry,  West  Point  Robert  F.  Henry, 
Carters  and  Richard  B.  Russell  Projects 
and  sold  under  appropriate  contracts 
between  the  Government  and  the 
Customer  and  to  any  deficiency  energy 
purchased  by  the  Government  from  the 
Companies. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy. 
transmission  and  other  transmission 
sold  under  this  rate  schedule  for  the 
periods  specified  shall  be; 

Capacity  Charge:  Per  kilowatt  of  total 

contract  demand  for  the  period: 

June  1989  through  September  199a.„ 4174 

Energy  Charge:  Mills  per  kilowatt- 
hours....... . ...™™_ ..,.,..„..„..  IL50 

Other  Transmission  Charge:  Per 

lulowatt  of  total  contract  demand %J20 

Transmission  Charge:  Per  lulowatt  of 

total  contract  demand _ $1.44 

This  rate  is  subject  to  annual  adjustment 
on  January  1,  and  will  be  computed 
subject  to  the  Appendix  C  attached  to 
the  Government-Company  contract,  less 
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$.11  per  kilowatt  for  use  of  facilities 
revenues  from  the  Soutbem  Companies. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  five  and  one-half  (5.5)  percent 
losses].  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12UX) 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system,  fai  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Company  on  its  side  of  the 
delivery  point. 

Service  Interruption 

When  energy  delivery  to  the 
Customer's  sytem  for  the  account  of  the 
Government  is  reduced  or  interrupted, 
and  snch  reduction  or  interruption  is  not 
due  to  conditions  on  the  Customer's 
system,  the  demand  charge  for  the 
month  shall  be  appropriately  reduced  as 
te  kilowatts  of  sucfa  capacity  which 
have  been  intemipted  or  reduced  for 
each  day  in  accordance  with  the 
following  formida: 


Number  of  kilowant 

anavoUabie  letM 

lead  12  hour*  in 


Montiy  capacity  charge 
Number  of  d«|rt  in  bilUqf 


]une  1. 1988. 

Wholesale  Power  Rate  Schedule  MISS- 
2-B 

Availability 

This  rate  schedule  shall  be  available 
to  cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer]  in 
Mississippi,  owning  distribution 
systems,  to  whom  power  may  be 
wheeled  pursuant  to  contracts  between 
the  Government  and,  respectively,  the 
Mississippi  Power  Company, 
(hereinafter  called  the  Company). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  at  wholesale  of  power  and 
accompanying  energy  generated  at  the 
Allatoona,  Buford,  |.  Strom  Thurmond, 
Walter  F.  George,  Hartwell,  Millers 
Ferry,  West  Point,  Robert  F.  Henry, 
Carters  and  Richard  6.  Russell  Projects 
and  sold  under  appropriate  contracts 
between  the  Government  and  the 
Customer  and  to  any  deficiency  energy 
purchased  by  the  Government  from  the 
Companies. 

Character  ofSen'ice 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  and  other  transmission 
sold  under  this  rate  schedule  for  flie 
periods  specified  shall  be: 

Capacity  Charge:  Per  kilowatt  of  total 
contract  demand  for  the  period: 

June  IBSB  through  Septeint>er  1990.- .$1.74 

Eaerny  Charge:  XAills  per  kiiowatt- 

houra 8.50 

Other  Transmission  Charge:  Per 

kilowatt  of  total  contract  dtftnand $.20 

Tranawiaaion  Charge:  Per  kilowatt  of 

total  contract  demand $  .71 

This  rate  is  subject  to  annual  adjustment 
,  on  January  1.  and  wiD  be  computed 
subject  to  the  Appendix  C  attached  to 
the  Government-Company  contract,  less 
$.11  per  kilowatt  for  use  of  facilities 
revenues  from  the  Southern  Companies. 

Contract  Demand 
The  contract  demand  is  the  amount  of 


capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  wiFl  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  five  and  one-half  (5.5]  percent 
losses).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12.-00 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  ard 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
deli)iery  shall  be  coordinated  with  that 
whith  is  installed  by  and  at  the  expense 
ofXne  Company  on  its  side  of  the 
-delivery  point. 

Service  Interruption 

When  energy  delivery  to  the 
Customer's  system  for  the  accounl  of  the 
Government  is  reduced  or  interrupted, 
and  such  reduction  or  interruption  is  not 
due  to  conditions  on  the  Customer's 
system,  the  demand  charge  for  the 
month  shall  be  appropriately  reduced  as 
to  kilowatts  of  such  capacity  which 
have  been  interrupted  or  reduced  for 
each  day  in  accordance  with  the 
following  formula; 


Numljer  of  kilowatts 
unavailabte  for  at 
least  12  hour*  in 
any  calendar  day 


Monthly  capacitv  tharge 

flamber  of  dmifi  m  billint; 
month 


June  1, 1989. 

Wholesale  Power  Rate  Schedule  GU-1- 
B 

AvailabJJiiy 

This  rate  schedule  shall  be  available 
to  cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  in 


j»' 
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Florida,  owning  distribution  systems,  to  (less  five  and  one-half  (5.5)  percent  alternating  current  at  a  nominal 

whom  power  may  be  wheeled  pursuant  losses).  The  Customer's  contract  frequency  of  60  Hertz  and  shall  be 

to  contracts  between  the  Government  demand  and  accompanying  energy  will  delivered  at  the  Walter  F.  George 

and,  respectively,  the  Gulf  Power  be  allocated  proportionately  to  its  Project  or  other  points  of 

Company,  (hereinafter  called  the  individual  delivery  points  served  from  interconnection  between  the 

Company).  the  Company's  system.  Cooperative  and  Alabama  Power 

Applicability  Billing  Month  Company. 

This  rate  schedule  shall  be  applicable         The  billing  month  for  power  sold  Monthly  Rate 

to  the  sale  at  wholesale  of  power  and  under  this  schedule  shall  end  at  12:00        '  jhe  monthly  rate  for  capacity,  energy, 

accompanying  energy  generj^ted  at  the  midnight  on  the  last  day  of  each  and  other  transmission  sold  under  this 

Allatoona.  Buford, ).  Strom  Tliurmond,  calendar  month.  rate  schedule  shall  be: 

Walter  F.  George.  Hartwell,  Millers  mnriitinr,.:  nf  f^frvir^  Capacity  Charge:  Per  kilowatt  of  loUl 

Ferry,  West  Point,  Robert  F.  Henry.  Conditions  of  i>ervice  ^^^^^  ^  »^^^^ ^^ 

Carters  and  Richard  B.  Russell  Projects           The  Customer  shall  at  its  own  Enei^y  Charge:  Mills  per  kilowan-hour 

and  sold  under  appropriate  contracts  expense  provide,  install,  and  maintain  for  scheduled  energy _ _.  8.50 

between  the  Government  and  the  on  its  side  of  each  delivery  point  the  Other  Transmission  Charge:  Per 

Customer  and  to  any  deficiency  energy  equipment  necessary  to  protect  and  kilowatt  of  contract  demand $  JO 

purchased  by  the  Government  from  the  control  its  own  system.  In  so  doing,  the  r^„tr^^t  n^,r,nr„i 

Companies.  installation,  adjustment,  and  setting  of  ^omraci  uemana 

p.                fc      •  all  such  control  and  protective  The  contract  demand  is  the  amount  of 

{.naracier  of  i>ervice  equipment  at  or  near  the  point  of  capacity  in  kilowatts  stated  in  the 

The  electric  capacity  and  energy  delivery  shall  be  coordinated  with  that  contract  which  the  Government  is 

supplied  hereunder  will  be  three-phase  which  is  installed  by  and  at  the  expense  obligated  to  supply  and  the  Cooperative 

alternating  current  at  a  nominal  of  the  Company  on  its  side  of  the  is  entitled  to  receive, 

frequency  of  60  Hertz  delivered  at  the  delivery  point.  .,.   n    r.      •  l  j  l 

delivery  points  of  the  Customer  on  the  c      ■     r  .         .  •  ^^'^^  ^°  ^^  Furnished  by  the 

Company's  transmission  and  Service  Interruption  Government 

distribution  system.  The  voltage  of                 When  energy  delivery  to  the  -j^g  Govenunent  will  sell  to  the 

delivery  will  be  maintained  within  the  Customer's  system  for  the  account  of  the  Cooperative  and  the  Cooperative  will 

limits  established  by  the  state  regulatory  Government  is  reduced  or  interrupted,  purchase  from  the  Government  those 

commission.  and  such  reduction  or  interruption  is  not  quanUties  of  energy  specified  by 

Monlhlv  Rate  ^^^  *°  conditions  on  the  Customer's  contract  as  available  to  the  CooperaUve 

^            .,           ,  system,  the  demand  charge  for  the  for  scheduling  on  a  weekly  basis.  Energy 

The  monthly  rate  for  capacity,  energy.  month  shall  be  appropriately  reduced  as  quantities  for  a  billing  month  shall  be 

transmission  and  other  transmission  to  kilowatts  of  such  capacity  which  the  enerey  scheduled  by  the  Cooperative 

sold  under  this  rate  schedule  for  the  have  been  interrupted  or  reduced  for  f^^  the  month, 

periods  specified  shall  be:  each  day  in  accordance  with  the 

Copoc/YyC/jo/se.- Per  kilowatt  of  total  following  formula:  Billing  Month 

contract  demand  for  the  period:  xhe  billing  month  for  power  sold 

June  1989  through  September  1990 $1.74  "^^^^^g^ifbieK'         Monthly  capacity  charge  ^^^^^  ^^^  schedule  shaU  end  at  12«) 

fnejSyC/io/se.  Mills  per  kilowatt-                         least  12  hours  in      ^   Number  of  dav.  in  biUing  midnight  on  the  last  day  of  each 

r>,u     "^ —"- "• 8-50         any  calendar  day                           month  calendar  month. 

Other  Transmission  Charge:  Per 

kilowatt  of  total  contract  demand $  .20  Power  Factor 

Transmission  Charge:  Per  kilowatt  of  June  1, 1989. 

total  contract  demand $1.52  ,,„    ,      ,„          n.eLjiAi*      *^  The  Cooperative  shall  take  capacity 

Wholesale  Power  Rale  Schedule  ALA-  „„  .  „„„,»„,  f»«™  ♦»,»  rLr>„^^.„^„i  a« 

This  rate  is  subject  to  annual  adjustment  i_f  and  energy  from  the  Government  at 

on  January  1.  and  will  be  computed  ,      .,,.,.  such  power  factor  as  will  best  serve  the 

subject  to  the  Appendix  C  attached  to  Availability  ^°°Pf !,"!!  \  TJ°  from  time  to  time: 

the  Government-Company  contract  less          This  rate  schedule  shall  be  available  provided,  that  the  Cooperative  shall  not 

$.11  per  kilowatt  for  use  of  facilities  to  the  Alabama  Electric  Cooperative.  ™P°««  «  P°^'"  ^^''^°'  °^  'f,'"/*'^"  :^ 

revenues  from  the  Southern  Companies.  Incorporated  (hereinafter  called  the  ^^^'?_^  «"  ^«  Government  s  facilities 

Coooerativel  which  requires  operation  contrary  to 

Contract  Demand                                               ^           ''  good  operating  practice  or  results  in 

The  contract  demand  is  the  amount  of  Applicability  overload  or  impairment  of  such 

capacity  in  kilowatts  stated  in  the                    This  rate  schedule  shall  be  applicable  facilities, 

contract  which  the  Government  is  to  power  and  accompanying  energy  Senice  Interruption 

obligated  to  supply  and  the  Customer  is  generated  at  the  Allatoona,  Buford.  ]. 

entitled  to  receive.  Strom  Thurmond.  Walter  F.  George.  When  capacity  and  energy  delivery  to 

F„o.„„  T-o  Uo  p  .„ .oA^w  h,r  ,h^  Hartwell,  MiUers  Ferry,  West  Point.  the  Cooperative's  system  for  the  account 

rZ^rUi  ^"'■"'^f'^d  by  the  ^^^^^  p  ^^^  ^^^ J^  ^^ ^  j^.^j^^^  g  ^f  the  Government  is  reduced  or 

uovernmem  Russell  Projects  and  sold  under  contract  interrupted  and  such  reduction  is  not 

The  Government  will  sell  to  the  between  the  Cooperative  and  the  due  to  conditions  on  the  Cooperative's 

Customer  and  the  Customer  will  Government.  system  or  has  not  been  planned  and 

purchase  from  the  Government  energy            ,                <•  c      •  agreed  to  in  advance,  the  demand 

each  billing  month  equivalent  to  a  Character  of  Service  charge  for  the  month  for  capacity  made 

percentage  specified  by  contract  of  the            The  electric  capacity  and  energy  available  shall  be  reduced  as  to  the 

energy  made  available  to  the  company  supplied  hereunder  will  be  three-phase  kilowatts  of  such  capacity  which  have 
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been  interrupted  or  reduced  in 
accordance  with  the  followtng  {onniiia: 


Momhly  Cipnfty  Omdib 


Number  of  dayj  in  biHinj     Contract  Demand 


Number  of  kilowatt* 
unavailable  for  at 
least  12  hour*  In 
any  calaaiw  ^y 


|une  1, 1989. 

VVMesale  Pawer  Rote  Sckadule  MISS- 
1-F 

Availability 

This  rate  schedule  shall  be  available 
to  the  South  Mississippi  Electric  Power 
Association  (hereinafter  called  the 
Customer]  in  Mississippi,  owning 
distribution  systems,  to  whom  poww 
may  be  wheeled  pursuant  to  contracts 
between  the  Government  and  the 
Mississippi  Power  Company  (hereinafter 
called  the  Company),  or  Alabama 
Electric  Cooperative,  Inc.  (hereinafter 
called  AEC). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  of  wholesale  of  power  and 
accompanying  energy  generated  at  the 
Allatoona,  Buford,  |.  Strom  Thurmood. 
Walter  F.  George.  Hartwell,  Millers 
Ferry,  West  Point,  Robert  F.  Henry, 
Carters  and  Richard  B.  Russell  Projects 
and  sdd  nnder  appropriate  contracts 
between  the  Government  and  the 
Customer  and  to  any  dcBcieocy  energy 
purchased  by  the  Government  h-om  the 
Companies. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  tfie  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  ana  other  transmission 
sold  under  this  rate  schedule  for  the 
periods  specified  shall  be: 

Capacity  Charge:  Per  Kilowatt  of  total 
contract  demand  for  the  period 

|une  1989  through  Septemlier  1990_ -Sl.59 

Energy  Charge:  Mills  per  ktlowatl- 

bouTS 8JS0 

Other  Tranamitsion  Charge:  Per 

kilowatt  of  total  conbvct  demand $.20 

Tranamission  Charge:  Per  kilowatt  of 

total  contract  demand $.49 

This  rate  is  subfect  to  annual  adjustment 
on  ]anuary  1,  and  wifl  be  conputed 


subject  to  the  Appendix  C  attached  to 
the  Goveniment-CoMpany  contract  less 
$.11  per  kilowatt  fiar  earn  of  iacitities 
revenues  from  the  Soutkem  Companies. 


The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  mdnth  equivalent  to  a 
percentage  specified  by  contract  of  tbe 
energy  made  available  to  the  company 
(less  five  and  one-half  (5.5)  peirent 
losses).  The  Customer's  contract 
demand  and  acccmipanying  energy  will 
be  allocated  proportionately  lo  its 
individual  delivery  points  served  ftxmi 
the  Company's  system. 

Billing  Monti* 

Tbe  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12:00 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Comptmy  on  its  side  of  the 
delivery  point. 

Service  Interruption 

When  energy  delivery  to  tfie 
Customer's  system  for  the  accoimt  of  the 
Government  is  reduced  or  interrupted, 
and  such  reduction  or  interruption  is  not 
due  to  conditions  on  the  Customer's 
system,  the  demand  charge  for  the 
month  shall  be  appropriately  reduced  as 
to  kilowatts  of  such  capacity  which 
have  been  interrupted  or  reduced  for 
each  day  in  accordance  with  the 
following  formula: 


Number  of  kilowatts 
unavailable  for  at 
least  12  hours  in 
any  calendar  day 


Monthly  Capacity  Charge 

Nmalwr  of  days  in  billing 
iBonth 


)uiw  1,  i9n. 

Wholesale  ?Dwer  Sate  Sdiadule  SC-3- 
A 

Availability 

This  rate  schedule  shall  be  available 
to  the  following  customers  whose 
requirements  or  a  portion  tfiereof  the 
Government  shall  contract  to  supply  by 
delivery  from  the  South  Carolina  Piiblic 
Service  Autfiority's  (hereinafter  called 
the  Authority)  system:  Town  of 
Bamberg.  S.C.  and  City  of  Geoi^getown. 
S.C. 

Applicability 

This  rate  schedule  shall  be  applicable 
to  power  and  accompanying  energy 
generated  at  the  J.  Strom  Thurmond  or 
the  Richard  B.  Russell  Projects 
(hereinafter  called  the  Projects)  and  sold 
in  wholesale  quantities. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Authority's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  r^ulatory 
commission. 

Monthly  Bate 

The  monthly  rate  for  capacity,  energy, 
transmissitxi  and  other  transmisstan 
sold  under  this  rate  schedule  shall  be: 

Capacity  Charge:  Per  kilowatt  of  total 

contract  demand.. — .-~.- .$1.66 

Energy  Charge:  MiDs  per  kilowatt- 
hour _ — 8.50 

Other  Transmission  Charge:  Per 

kilowatt  of  total  cootract  demand S.20 

Transmission  Charge:  Per  kilowatt  of 

total  contract  demand -— $1.34 

The  transmiflflion  rate  is  subject  to 
annual  adjustment  on  July  1,  and  will  be 
computed  subject  to  the  formula  A 
attached  to  the  Government-Authority 
contract. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Authority 
(less  two  (2)  percent  losses).  The 
Customer's  contract  demand  and 
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accompanying  energy  will  be  allocated 
proportionately  to  its  individual  delivery 
points  served  from  the  Company's 
system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  rate  schedule  shall  end  at 
12K)0  midnight  on  the  20th  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Authority  on  its  side  of  the 
delivery  point 

Service  Interruption 

When  energy  delivery  to  the 
Customer's  system  for  the  account  of  the 
Government  is  reduced  or  interrupted, 
and  such  reduction  or  interruption  is  not 
due  to  conditions  on  the  Customer's 
system,  the  demand  charge  for  the 
month  shall  be  appropriately  reduced  as 
to  kilowatts  of  such  capacity  which 
have  been  interrupted  or  reduced  for 
each  day  in  accordance  with  the 
following  formula: 


Number  of  kiiowatla  Monthly  Capacity  Charge 

unavailable  for  at      ^   

least  12  hours  in  Numt>er  of  days  in  billing 

any  calendar  day  month 


June  1, 1989. 

Wholesale  Powot  Rate  Scfaedide  CAR- 
3-A 

Availability 

This  rate  schedule  shall  be  available 
to  the  attached  list  of  public  bodies  and 
cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  in 
North  Carolina  and  South  Carolina  to 
whom  power  may  be  wheeled  pursuant 
to  contract  between  the  Duke  Power 
Company  (hereinafter  called  the 
Company)  and  the  Government. 

Applicability 

This  rate  schedule  shall  be  applicable 
to  power  and  accompanying  energy 
generated  at  the  Hartwell,  J.  Strom 
Thurmond,  and  the  Richard  B.  Russell 
Projects  (hereinafter  called  the  Projects) 
and  sold  in  wholesale  quantities. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 


alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  and  other  transmission 
sold  under  this  rate  schedule  shall  be: 

Capacity  Charge:  Per  kilowatt  of  total 

contract  demand .$1.95 

Energy  Charge:  Mills  per  kilowatt- 
hour „ _ 8.50 

Other  Transmission  Charge:  Per 

kilowatt  of  total  contract  demaiu) $.20 

Transmission  Charge:  Per  kilowatt  of 

total  contract  demand.— ~-~..—~.»..~.  $1.44 

The  rate  is  subject  to  aimual  adjustment 
on  January  21  and  will  be  computed 
subject  to  the  formula  in  Appendix  A 
attached  to  the  Government-Company 
contract 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
customer  and  the  customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  six  and  one-half  (6.5)  percent 
losses).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12.-00 
midnight  on  the  20th  day  of  each 
calendar  month. 

Conditions  of  Service 

The  customer  shall  at  its  own  expense 
provide,  install,  and  maintain  on  its  side 
of  each  delivery  point  the  equipment 
necessary  to  protect  and  control  its  own 
system.  In  so  doing,  the  installation, 
adjustment  and  setting  of  all  such 
control  and  protective  equipment  at  or 
near  the  point  of  delivery  shall  be 
coordinated  with  that  which  is  installed 


by  and  at  the  expense  of  the  Company 
on  its  side  of  the  delivery  point 
)une  1, 1989. 

Wholesale  Power  Rate  Schedule  SCE-2- 
A 

Availability 

This  rate  schedule  shall  be  available 
to  the  following  public  bodies  (any  one 
of  which  is  hereinafter  called  the 
Customer)  in  South  Carolina,  owning 
distribution  systems,  to  whom  power 
may  be  wheeled  pursuant  to  contracts 
between  the  Government  and  the  South 
Carolina  Electric  &  Gas  Company 
(hereinafter  called  the  Company):  Town 
of  McCormick.  City  of  Orangeburg,  and 
Town  of  Winnsboro. 

Applicability 

This  rate  schedule  shall  be  applicable 
to  the  sale  at  wholesale  of  power  and 
accompanying  energy  generated  at  the  |. 
Strom  Thurmond,  Hartwell  and  Richard 
B.  Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Ctutomer. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  three-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  the 
delivery  points  of  the  Customer  on  the 
Company's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate 

The  monthly  rate  for  capacity,  energy, 
transmission  and  other  transmission 
sold  tmder  this  rate  schedule  for  tbe 
periods  specified  shall  be: 

Capacity  Charge:  Per  kilowatt  of  total 

contract  demand - .$1.96 

Energy  Charge:  Mills  per  kilowatt- 
hours &50 

Other  Transmission  Charge:  Per 

kilowatt  of  total  contract  demand 120 

Transmission  Charge:  Per  kilowatt  of 

total  contract  demand- $1.78 

The  rate  is  subject  to  annual  adjustment 
on  May  21  of  each  year  and  will  be 
computed  subject  to  the  formula  in 
Appendix  A  attached  to  the 
Government-Company  contract. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 
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Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(leM  five  and  one-half  (5.5)  percent 
losses).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Company's  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12:00 
midnight  on  the  20th  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
on  its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Company  on  its  side  of  the 
delivery  point. 
June  1, 1989. 

(FR  Doc  8»-14389  Filed  6-15-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3SM-«] 

Designation  of  an  Ocean  Dredged 
Material  Disposal  Site  (00MD8)  off 
Humboldt  Bay,  Humboldt  County, 
Califomia;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AOfNCV:  U.S.  Environmental  Protection 
Agency  (EPA),  Region  9. 
achon:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  designation  of  an  ODMOS  for 
dredged  material  off  Humboldt  Bay, 
Humboldt  County,  California. 

PURPOSI:  The  U.S.  EPA.  Region  9,  in 
cooperation  with  the  San  Francisco 
District  of  the  U.S.  Army  Corps  of 
Engineers  (Corps),  will  prepare  a  Draft 
EIS  (DEIS)  for  the  designation  of  an 
ODMDS  for  dredged  material  off 
Humboldt  Bay.  Humboldt  County, 
Califomia.  An  EIS  is  needed  to  provide 
the  information  necessary  to  designate  a 
suitable  site  for  disposal  of  dredged 
material.  This  Notice  of  Intent  is  issued 


pursuant  to  Section  102  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  (MPRSA)  of  1972.  and  40  CFR  Part 
228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping). 
TON  pvrnnmn  imtowmatiom  contact: 
Shannon  FitzGerald;  Oceans  and 
Estuaries  Section  (W-7-1);  U.S. 
Environmental  Protection  Agency, 
Region  9;  215  Fremont  Street;  San 
Francisco,  Califomia,  94105;  telephone 
number  (415)  974-8275.  or  FTS  454-8275. 
summary:  Designation  of  the  Humboldt 
Bay  ODMDS  is  needed  to  provide  a 
suitable  disposal  site  or  sites  for 
dredged  material  removed  from 
Humboldt  Bay.  Disposal  of  dredged 
material  at  any  ODMDS  is  not  permitted 
unless  EPA  and  the  Corps  determine 
that  the  material  is  acceptable  for 
disposal  under  EPA's  Ocean  Dumping 
criteria  at  40  CFR  225  and  40  CFR  227. 
The  Corps  issues  permits  under  section 
103  of  MPRSA  subject  to  EPA  review. 

In  preparation  for  an  ODMDS 
designation  EIS,  EPA  and  the  Corps  are 
developing  sampling  plans  which  wiU 
include  trawls,  benthic  grabs,  current 
studies,  and  sampling  the  physical  and 
chemical  properties  of  the  sediment  and 
water  column.  A  Corps  sponsored 
survey  of  the  local  commercial 
fishermen  is  being  conducted  by 
WESCO  to  determine  the  location  of 
important  Hsheries.  The  Corps  will 
complete  all  environmental  and 
economic  studies  related  to  the 
Humboldt  Bay  site  in  support  of  EIS 
preparation.  EPA  is  responsible  for 
reviewing  the  information  used  in 
preparation  of  the  DEIS  and  publishing 
the  document.  The  Corps  will  assist  EPA 
in  responding  to  any  comments  received 
on  the  DEIS  and  subsequent  site 
designation  work. 

Need  For  Action:  The  Corps  of 
Engineers.  San  Francisco  District  has 
requested  that  EP.\  designate  an 
ODMDS  offshore  of  Humboldt  Bay, 
Humboldt  County.  Califomia.  An  EIS  is 
required  to  provide  the  necessary 
information  to  evaluate  disposal 
alternatives  and  to  designate  the 
preferred  ODMDS.  If  the  proposed 
dredged  material  from  Humboldt  Bay 
meets  the  criteria  for  ocean  disposal  in 
40  CFR  225  and  227.  then  the  material 
may  be  disposed  at  the  designated  site 
or  sites. 

Alternatives:  The  EIS  will 
characterize  environmental  parameters, 
assess  environmental  impacts  and 
evaluate  a  reasonable  range  of 
alternatives  to  determine  whether 
designation  of  an  ocean  disposal  site  is 
acceptable.  The  alternatives  include:  (1) 
No  Action.  (2)  Upland  Disposal,  (3) 
Historical  Ocean  Dumping  Sites,  and  (4) 


Other  Ocean  Disposal  Sites  Withl»  the 
Zone  of  Siting  Feasibility. 

Scoping:  A  Corps  sponsored 
workshop  was  held  on  April  19. 1989 
with  EPA.  local  fishermen.  Federal  and 
state  resource  agencies,  academic 
experts,  and  other  parties  interested  in 
the  designation  of  ihe  ocean  disposal 
site.  A  scoping  meeting  for  the  general 
public  is  scheduled  on  June  28. 1989  from 
4:00  to  6:00  p.m.  The  meeting  will  be 
held  in  the  Meeting  Room  of  the 
Humboldt  Bay  Harbor,  Recreation  and 
Conservation  District  Office  at  Woodley 
Island  Marina  in  Eureka,  Califomia. 
Written  comments  on  this  Notice  of 
Intent  should  be  sent  to  the  contact 
person  listed  above  no  later  than  45 
days  after  the  date  of  publication. 

Estimated  Date  of  Release:  The  DEIS 
will  be  made  available  about  )idy  1991. 

Responsible  Official:  Daniel  W. 
McGovem.  Regional  Administrator, 
Region  9. 

Dated:  June  12, 1989. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  B&-14379  Filed  e-l&-89;  8:45  am] 
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(ER-FRL-3603-1] 

Environmental  Impact  Statements; 
AvailabHity 

Responsibile  Agency:  Office  of 
Federal  Activities,  General  Information 
(202)  382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements;  Filed  June  5, 1989  Through 
June  9, 1989;  Pursuant  to  40  CFR  1506.9. 

EIS  No.  890148.  DSuppl.  CDB.  CA, 
Azusa  Central  Business  District 
Redevelopment  Project  Area,  Parcel  A/ 
Site  1.  Increased  Office  and  Commercial 
Space  Construction.  CDB  Grant/Section 
108  Loan  Guarantee,  City  of  Azusa,  Los 
Angeles  County.  CA.  Due:  July  31. 1989. 
Contact:  Robb  Steel  (818)  334-5125. 

EIS  No.  890150.  FSuppI,  FHW,  MD, 
MD-32  Relocation  and  Upgrade  of 
Related  Facilities,  MD-108  to  Pindell 
School  Road,  Funding  and  404  Permit, 
Howard  County,  MD.  Due:  July  17. 1989, 
Contact:  Herman  Rodrigo  (301)  962-4132. 

EIS  No.  890151,  Final.  FHW.  MD,  US 
so/Salisbury  Bypass  Construction.  US 
50  East  of  Rockawalkin  Road  to  the  US 
50  and  US  13  Bj^jass  Interchange, 
Funding  and  404  Permit.  Wicomico 
County,  MD,  Due:  July  17. 1989.  Contact: 
Herman  Rodrigo  (301)  962-4010. 

EIS  No.  890152.  Final.  ELM,  AZ,  San 
Pedro  River  Riparian  Resource 
Management  Plan,  Implementation,  San 
Simon  Resource  Area,  Sa^ord  District, 
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Cochise  County,  AZ,  Due:  July  17, 1989. 
Contact:  Vemon  Saline  (602)  428-4040. 

EIS  No.  890153,  DSuppl,  FHW,  MA, 
Central  Artery /I-93  and  Third  Harbor 
Tunnel/I-90,  South  Boston  Haul  Road, 
Construction,  Dorchester  Avenue  to 
Congress  Street,  Funding,  404  Permit  and 
NPDES  Permit,  City  of  Boston.  Suffolk 
County,  M.^,  Due:  July  31. 1969,  Contact: 
Alexander  Almeida  (617)  484-2319. 

EIS  No.  890154.  Final,  FHW.  HI,  Alii 
Highway  Construction,  Kailue-Kona  to 
Keauhou,  Funding,  Hawaii  County,  HI, 
Due:  July  17, 1989,  Contact:  William 
Lake  (808)  546-5150. 

EIS  No.  890155,  Draft,  OSM,  AZ,  Black 
Mesa  and  Kayenta  Coa!  Mines,  Mining 
and  Reclamation  Operations  Permit, 
Life-of-Mine  Mining  Plan  and  404  Permit, 
Hopi  and  Navajo  Reservations,  Navajo 
County,  AZ,  Due:  August  18, 1989. 
Contact:  Sarah  Bransom  (303)  844-2891. 

Amended  Notices 

EIS  No.  890078,  Draft,  NPS,  AK.  Denali 
National  Park  and  Preserve,  Mining 
Operations  Management  Plan. 
Impleraenlalion,  AK,  Due:  August  14. 
1989.  Contact:  Floyd  W.  Sharrock  (907) 
257-2616.  Published  FR  4-14-89— 
Review  period  extended. 

EIS  No.  890079,  Draft,  NPS.  AK, 
Yukon-Charley  Rivers  National 
Preserve.  Mining  Operations 
Management  Plan.  Implementation.  AK, 
Due:  August  14. 1989.  Contact:  Floyd  W. 
Sharrock  (907)  257-2618.  Published  FR  4- 
14-89 — Review  period  extended. 

EIS  No.  890080,  Draft,  NPS,  AK, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  Mining  Operations 
Management  Plan,  Implementation,  AK. 
Due:  August  14. 1989.  Contact:  Floyd  W. 
Sharrock  (907)  257-2616.  Published  FR  4- 
14-89 — Review  period  extended. 

Dated:  lune  13. 1988. 
William  0.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  89-14330  Filed  6-15-89;  8:45  am] 
BHJJNQ  COOC  SS60-50-« 


IER-FRL-3603-21 

Environmental  Impact  Statentents  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  29. 1989  through  June  2. 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102i2)(c)  of  the  National  Environmental 
Poiiry  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14, 1989  (54  FR  15006). 

Utah  EIS* 

ERP  No.:  D-AFS-J61075-WY.  Rating 
EC2,  Mountain  Meadow  Guest  Ranch 
Expansion,  Site  Development  Plan 
Approval,  Special  Use  Permit  Renewal. 
Medicine  Bow  National  Forest.  Albany, 
County,  WY. 

Summary:  EPA  requests  additional 
information  regardina  geology, 
hydrology',  soil  analysis,  location  and 
depth  of  drinking  water  supplies  in 
respect  to  the  sewage  system,  and  the 
mushroom  Boletus  Edulis.  Additionally 
since  the  preferred  alternative  has  not 
been  selected,  all  10  alternatives  should 
be  fully  analyzed. 

ERP  No.:  D-AFS-L65130-AIC  Rating 
EC2,  Big  Islands  Management  Area. 
Resource  Managemt^nt  Plan, 
Implementation,  Hawkins, 
Hinchinbiook.  Montague,  Green.  Little 
Green  and  Wooded  Islands  and  The 
Needle,  Prince  Williams  Sound.  AK. 

Summary:  EPA's  review  of  the  draft 
EIS  has  identified  effects  on 
anadromous  fisheries  which  may  require 
changes  to  road  construction  or 
application  of  additional  mitigation 
measures  or  monitoring. 

ERP  No.:  D-BOP-K81019-CA.  Rating 
EC2.  Taft  Federal  Correctional 
Institution,  Construction  and  Operation, 
Kem  County.  CA. 

Sumniary:EPA  expressed  concerns 
regarding  the  proposed  project's 
potential  adverse  impacts  on  wetlands 
and  other  special  aquatic  sites.  EPA 
requested  that  the  final  EIS  discuss 
whether  any  proposed  project  sites  are 
contaminated  with  hazardous 
substances  and  whether  the  proposed 
project's  construction  or  operation 
would  involve  hazardous  materials. 

ERP  No.:  DA-COE-H36016-LA,  Rating 
LO,  West  Des  Moines  and  Des  Moines 
Flood  Control  Project,  Authorized  Plan 
Reevaluation,  Polk  County,  lA. 

Summary:  EPA  suggests  the  planned 
borrow  site  ponding  areas  be  designed 
to  function  as  wetla.id/water  storage 
areas  rather  than  deepwater  ponds. 

ERP  No.:  D-NPS-E4071&-GA,  Rating 
ECl,  US  27/GA-l/LaFayette  Road 
Relocation,  US  27  near  County  Road-144 
on  the  south  and  GA-2  at  US  27  on  the 
north.  Approval  and  404  Permit,  Walker 
and  Catoosa  Counties.  GA. 

Summary:  EPA  urges  conservation  of 
existing  forested  areas  given  the 
projects  potential  to  increase  noise 
levels.  The  forested  area  provides  a 
variety  of  functions  such  as  noise 
reduction,  wildlife  habitat,  minimization 
of  impact-s  on  parklands  and 


improvements  to  visual  aesthetics  along 
the  highway. 

Regulatioas 

ERP  No.:  R-AFS-A02227-00,  36  CFR 
Parts  211.  22&  and  261:  Oil  and  Gas 
Resources  (54  FR  3326). 

Summary:  EPA  believes  that  the 
proposed  rales  have  the  potential  to 
effectively  protect  resources  within  the 
National  Forest  System.  Earlier 
opportunity  for  public  and  agency  input 
into  the  review  process  for  determining 
the  suitability  of  lands  for  leasing  should 
be  provided.  Revisions  to  the  proposed 
rules  regarding  surface  resource 
protection  and  the  process  for 
developing  surface  phns  of  operation 
are  also  needed. 

Dated:  )une  13. 19119. 
Wiiliam  D.  Dickeraoo, 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc.  89-14381  Filed  6-15-88:  8:45  am] 
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Risk  Assessment  Guidefine  Meeting 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
scientific  workshop,  sponsored  by  the 
Environmental  Protection  Agency  (EPA), 
for  analysis  and  review  of  issues 
relating  to  the  use  of  human  evidence 
under  EPA's  Guidelines  for  Carcinogen 
Risk  Assessment  (51  FR  33992, 
September  24, 1986).  The  meeting  »vill  be 
held  at  the  Georgetown  Omni  Hotel  in 
Washington,  DC 

DATES:  The  workshop  will  begin  on 
Monday,  June  26  at  8:30  a.m.  and  end  on 
Tuesday,  June  27  at  approximate!y  1:00 
p.m.  Members  of  the  public  may  attend 
as  observers. 

ADDRESSES:  Eastem  Research  Group, 
Inc.,  an  EPA  contractor,  is  providing 
logistical  support  for  the  workshop.  To 
atend  the  workshop  as  an  observer, 
contact  ERG'S  Woricshop  "Hotline"  at 
617-648-7898.  Your  registration  will  be 
verbally  confirmed  within  24  hours,  and 
written  confuTnation  will  follow.  For 
other  logistical  information  contact  Ms. 
Kate  Schalk,  Eastem  Research  Group, 
Inc.,  6  Whittemore  Street,  Arlington, 
Massachusetts,  02174,  Tel.  (617)  648- 
7611/7800  by  [five  working  days  fiom 
date  of  notice).  Space  is  limited. 

FOR  FURTHER  INFORMATION  CONTACT 

Shirley  Thomas,  U.S.  Environmental 
Protection  Agency,  RD-689,  401  M  Street 
SW..  Washington  DC  30460,  Tel.  (202) 
475-6743  (FTS:  475-6743). 


tUPPLUMNTARV  INTOMMATION:  This 
workshop  is  one  of  several  preliminary 
,  steps  in  the  current  review  of  EPA's 
Guidelines  for  Carcinogen  Risk 
Assessment.  Other  activities  have 
included  a  request  to  the  public  for 
information  on  use  of  the  guidelines  (53 
FR  32656.  26  August  1988),  and  a 
workshop  on  issues  relating  to  the  use  of 
data  from  animal  studies  in  predicting 
human  cancer  risk  (53  FR  49920, 12 
December  1988).  This  workshop  is 
described  in  a  recently  published  report 
(54  FR  16403,  24  April  1989). 

EPA  is  assembling  a  panel  of 
scientifically  qualified  persons  to 
consider  issues  relating  to  the  use  of 
human  data  in  risk  assessment. 
Workshop  panelists  will  address 
technical  issues  such  as  criteria  for 
evaluating  data  from  human  studies  and 
methods  for  using  such  data  for  risk 
assessment  purposes.  Panelists  will 
exchange  information  on  the  technical 
basis  for  risk  assessment  guidance  and 
the  use  of  this  information  in  possible 
amendments  to  the  Agency's  Guidelines 
for  Carcinogen  Risk  Assessment. 
Approximately  18  experts  in  human 
epidemiology  and  related  disciplines  are 
expected  to  participate  as  panelists. 

EPA  will  use  the  workshop 
discussions  as  pari  of  its  information 
gathering  effort  to  assess  the 
advisabihty  of  revising  the  Agency's 
Carcinogen  Risk  Assessment 
Guidelines.  If  the  Agency  proposes  any 
changes  in  those  guidelines,  ample 
opportunity  will  be  provided  for  public 
review  and  submission  of  written 
comments. 

Dated:  )une  9. 1989. 
Erich  Bratthauer, 

Acting  Auistant  Administrator  for  Research 
and  Development 

[FR  Doc.  89-14378  Filed  6-15-88:  8:45  an] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoNaction 
RoquirMnonts  Submtttod  to  Offico  of 
Managomont  and  Budgat  for  Ravlaw 

)une  9. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C  3501-3520). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  hitemational  Transcription 
Service,  (202)  857-380a  2100  M  Street 


NW..  Suite  140,  Washington,  DC  20037. 
Persons  wishing  to  comment  on  these 
information,  collections  should  contact 
Eyvette  Flynn.  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington,  DC  20503.  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513. 

OMB  Number  3060-0368 

TiUe:  Section  97.521.  VEC  Question 
Pools 

Action:  Extension 

Respondents:  Individuals  or  households 
and  non-profit  institutions 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  3 
recordkeepers:  460  hours;  160  hours 
average  burden  per  recordkeeper 

Needs  and  Uses:  Rule  is  needed  to 
permit  Volunteer  Examiner 
Coordinators  to  maintain  amateur 
examination  question  pools  used  to 
make  up  amateur  radio  operator 
examinations. 

OMB  Number  3060-0149 

Title:  Part  63— Section  214  Application 
and  Supplemental  Information 
Requirements  (Sections  63.01-63.601) 

Action:  Reinstatement 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  On  occasion 
and  semi-annual  reporting 

Estimated  Annual  Burden:  510 
responses;  6.120  hours;  12  hours 
average  burden  per  response 

Needs  and  Uses:  Information  required 
by  47  CFR  Part  63  is  needed  to 
determine  if  facilities  operation  or 
service  initiation  or  discontinuance  by 
existing  or  new  telecommunication 
common  carriers  meets  public 
convenience  and  necessity  standard 
of  the  Communications  Act  of  1934.  as 
amended. 

Federal  Communication*  Commission. 

Doona  R.  Searcy. 

Secretary . 

[FR  Doc.  89-14331  Filed  6-15-89: 8:46  amj 

MUiNO  CODE  sria-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

lFEMA-«32-OR] 

Major  Diaaatar  and  Ralatad 
Datarmlnationa;  AtaMka 

AOiNCv:  Federal  Emergency 
Management  Agency. 
ACTKM:  Noticei 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
832-DR),  dated  June  la  1989,  and 
related  dpterminations. 

dated:  June  10, 1989. 

FOn  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  June  la  1989,  the  President 
declared  a  major  disaster  under  the   - 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska,  resulting 
from  flooding  beginning  on  May  1, 1989.  is  of 
sufTicient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  Pub.  L  93- 
288,  as  amended  by  Pub.  L  100-707. 1, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Alaska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  l>e 
supplemental,  any  Federal  funds  provided 
under  Pub.  L  93-288.  as  amended  by  Pub.  L 
100-707.  for  Public  Assistance  will  be  limited 
to  75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a], 
Priority  to  Certain  Applications  for 
Public  Facility  and  Fliblic  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

All  political  jurisdictions  and  Alaska 
native  villages  along  the  Yukon  and 
Kuskokwim  Rivers  and  associated  tributaries 
for  Individual  Assistance  and  Public 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Julius  W.  Becton,  Jr. 

Director.  Federal  Emergency  Management 
Agency. 

[FR  Doc.  89-14374  Filed  6-15-89: 8:45  am) 

BIUJNO  COM  «7IS-02-M 

(FEMA-829-DR) 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Louisiana 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-829-DR).  dated  May 
20. 1989,  and  related  determinations. 
dated:  June  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3614. 

Notice: 

The  notice  of  a  major  disaster  for  the 
State  of  Louisiana  dated  May  20, 1989.  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  20, 
1989: 

The  parishes  of  Beauregard,  Bienville, 
Claiborne,  Lincoln.  Natchitoches,  Ouachita, 
Red  River.  Sabine,  Vernon,  and  Winn  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson, 

Associate  Director  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  89-14375  Filed  6-15-89;  8:45  am| 

BNJJNG  COOE  •71S-02-M 

(FEMA-831-Df)l 

Major  Disaster  and  Related 
Determinations;  Ohio 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration,  of  a  major 
disaster  for  the  State  of  Ohio  (FEMA- 
831-DR).  dated  June  10. 1989.  and 
related  determinations. 
dated:  June  10, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott.  Disaster  Assistance 
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Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  June  10, 1989,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq  ., 
Pub.  L.  93-288.  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Ohio,  resulting 
from  severe  storms  and  flooding  beginning  on 
May  23, 1989,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  Pub.  L  93-28&  as  amended 
by  Pub.  L.  100-707. 1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Ohio. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  And  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  You  are 
also  authorized  to  provide  Public  Assistance 
in  the  affected  areas,  if  requested  and 
necessary.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  Pub.  L  93-288. 
as  amended  by  Pub.L  100-707,  for  Public 
Assistance  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Phil  Zaferopulos  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Ohio  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Butler,  Cuyahoga.  Geauga. 
Greene,  Lake,  Lorain,  Mercer,  Montgomery. 
Preble,  and  Warren  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Julius  W.  Becton,  Jr., 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  89-14376  Filed  6-15-89;  8:45  am] 

BIUJMO  COOE  CriS-OMS 


(FEMA-828-OR) 

Amendment  to  Notice  of  a  Major  • 
Disaster  Declaration;  Texas 

agency:  Federal  Emergency 
Management  Agency 
action:  Notice 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA^28-DR),  dated  May  19. 
1989,  and  related  determinations. 
dated:  June  7, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,Washington,  DC 
20472  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  June  7, 1989. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
George  H.  OneU, 

Acting  Associate  Director,  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc  89-14377  Filed  6-15-89;  8;45  am) 

BIUMG  COOE  iTIS-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Inteiested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011244 
Title:  American  Transport  Line.  Ltd./ 

Topgallant  Lines,  Inc.  Space  Charter 

A^ement 
Parties:  American  Transport  Line.  Ltd. 

Topgallant  Lines,  Inc. 
Synopsis:  The  proposed  Agreement 

would  permit  the  parties  to  charter 

space  on  each  othev's  vessels  and  to 
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rntionalize  sailings  between  ports  in 
Europe  and  the  United  States. 

By  Order  of  the  Federal  Maritime 
Commissiori. 

Dated:  June  12. 1989. 
foaeph  C.  Polking. 
Secrvtary 

|FR  Doc  89-143«)  Filed  d-15-W:  &45  am) 
wuma  cooc  •Tsa-ei-n 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

June  g.  1989. 
Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  aulhority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
ofricial  OMB  inventory  of  ctirrently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  file*. 
The  following  report  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  Bnal 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  calendar  days  of  the  date 
of  publication  in  the  Fadenl  Regisler. 
AOOMESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  shoukl  be 
addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  NW..  Washington.  CX:  2065t  or 
delivered  to  room  B-2223  between  M5 
a.m.  and  5:15  pan.  Comments  received 
may  be  inspected  in  room  B-1L22 
between  8:45  and  5:15  p.m.  except  as 
provided  in  9  261(a)  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
12  CFR  281.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  OfRcer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
RM  FURTHEK  INFORMATION  CONTACT:  A 
copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — ^Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3822). 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension.  With 
Mtoat  Revision,  of  the  FoQowing  Report 

1.  Report  title:  Weekly  Report  of  Foreign 
Branch  Liabilities  to.  and  Custody 
Holdings  for,  U.S.  Addresses. 

Agency  form  number  FR  2077. 

OMB  Docket  number  7100-017& 

Frequency:  Weeldy. 

Reporters:  Foreign  brandies  of  U.S. 
banks. 

Annual  reporting  hoart:  099. 

Estimated  average  time  per  response:  13 
minutes  (37  minutes  for  respondents 
completing  both  items,  7  minutes  for 
respondents  completing  item  1  only). 

Number  of  respondents:  62  (12 
respondents  completing  both  items  on 
the  form,  50  respondents  comi^eting 
item  1  only). 
Small  businesses  are  not  aSected. 

General  Daecriptiaa  of  Repert 

This  information  collection  is 
voluntary  (12  U.S.C.  248(a)(2)]  and  is 
given  confidential  treatment  (5  U.S.C. 
552b(4]]. 

This  report  collects  weekly  data  from 
a  sample  of  foreign  branches  of  U.S. 
baidcs  on  certain  types  of  dollar- 
denominated  time  deposits  and 
certificates  of  deposit.  These  data  are 
essential  in  calculating  the  money 
aggregate  M3.  The  two  proposed 
revisions  would  (1)  increase  the 
minimum  dollar  levels  in  two  existing 
reporting  criteria  and  (2)  create  a  third 
criteria. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  fune  9. 1969  . 

vmuuMi  w.  wom. 

Secretary  of  the  Board. 

(FR  Doc.  89-14338  Piled  &-15-89;  8:45  amj 

SajJNQ  cooc  U10-01-M 


BMC  Bankcorp.  Inc.;  Application  To 
cnpage  oe  novo  n  i^ermNeme 
Nonbanking  Activitiee 

l^e  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 


of  the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225  25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofRces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  stalement  of  the 
reasons  a  written  presentation  «vould 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  appficatioa 
must  be  received  at  the  Res^ve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  3ft  1988. 

A.  Federal  Reserve  Benk  of  St  Lavto 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  631B8c 

L  BMC  Bankcorp,  Inc.,  Benton, 
Kentucky;  to  engage  de  novo  through  its 
subsidiary,  BMC  Bankcorp  Real  Estate 
and  Investments.  Inc.,  Benton,  Kentucky, 
in  a  limited  partnership  with  Benton 
Industrial  Foundation,  a  non-profit  tax 
exempt  subsidiary  of  the  city  of  Benton. 
Kentucky,  to  engage  in  community 
development  activities  pursuant  to 
§  225.25(b)(6]  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Marshall  County,  Kentucky. 

Board  of  Governors  of  the  Federal  Beaerve 
System  June  12. 1989. 

lennifer  |.  Johnson, 

Associate  Secretary  of  the  Board 

[FR  Doc  89-14334  Filed  fr-lS-89:  8:45  am] 

BnjJNQ  CODE  tSIO-OI-H 
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Ctiange  hi  Bank  Control;  Acquisition  of 
Share*  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817U)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  o^ices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  fur  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  30. 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  fames  W.  and  Marforie  M.  Eggers, 
Omaha,  Nebraska;  to  acquire  24.07 
percent  of  the  voting  shares  of  Midlands 
Financial  Services,  Inc.,  Omaha, 
Nebraska,  and  thereby  indirectly 
acquire  Nebraska  State  Bank  of  Omaha, 
Omahan,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12, 1989. 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-14336  Filed  6-15-89:  8:45  am] 
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Correction;  First  Interstate  Bank  of 
Fargo.  N  JL  and  Affiliates  ESOP 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
11164)  published  at  page  20198  of  the 
issue  for  Wednesday,  May  10, 1989. 
~  Under  the  Federal  Reserve  Bank  of 
Minneapolis,  the  entry  for  First 
Interstate  Bank  of  Fargo.  N.A..  and 
Affiliates  ESOP  is  amended  to  read  as 
follows: 

1.  First  Interstate  Bank  of  Fargo,  NJi. 
and  Affiliates  ESOP.  Fargo,  North 
Dakota;  to  acquire  an  additional  10.62 
percent  of  the  voting  shares  of  First 
Interstate  of  North  Dakota,  Inc.,  for  a 
total  of  24.23  percent  and  thereby 
indirectly  acquire  First  Interstate  Bank 
of  Fargo,  Fargo,  North  Dakota. 

Comments  on  this  application  must  be 
received  by  June  30, 1989. 


Board  of  Covemors  of  the  Federal  Reserve 
System.  June  12. 1989. 
Jennifer  J.  Jolintoa.  ^ 

Associate  Secretary  of  the  Board 
(FR  Doc.  ^-14339  Filed  6-15-89:  8:45  am] 
BlUJNa  cooc  6210-01-41 

Fleet/Norstar  Rnancial  Group,  Inc.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  7, 1989. 

A.F'ederal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fleet/Norstar  Financial  Group.  Inc., 
Providence,  Rhode  Island;  to  transfer 
certain  brokerage  accounts  from  Shatkin 
Financial  Services.  Ina,  Chicago. 
Illinois,  to  Norstar  Brokerage 


Corporation,  New  York,  New  York,  an 

existing  subsidiary  of  Fleet/Norstar,  and 

thereby  continue  to  engage  in  securities 

brokerage  activities  pursuant  to 

9  225.25(b)(15)  of  the  Board's  Regulation 

Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  12. 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-14335  Filed  6-15-88:  8:45  am]  - 
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Multil>ank  Financial  Corp.  etaL; 
Formations  o^,  AcqulsKions  by;  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \iews  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
heu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  6, 
1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massadiusetts 
02106: 

1.  Multibank  Financial  Corp., 
Dedham,  Massachusetts;  to  retain 
ownership  of  5.32  percent  of  the  voting 
shares  of  Andover  Bancorp,  Inc., 
Andover,  Massachusetts,  and  Andover 
Savings  Bank,  Andover.  Massachusetts; 
5.64  percent  of  the  voting  shares  of  The 
Waltham  Corporation,  Waltham, 
Massachusetts,  and  Waltham  Savings 
Bank,  Waltham,  Massachusetts:  and  6.70 
percent  of  the  voting  shares  of  First 
Wobum  Bancorp,  Inc.,  Wobum, 
Massachusetts,  and  Wobum  Five  Cents 
Savings  Bank,  Wobum,  Massachusetts. 
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All  of  the  subsidiary  banks  engage  in 
Massachusetts  Savings  Bank  Life 
Insurance. 

B.  Fedenl  Reserve  Benk  of  New  Toik 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Growth  Financial  Corporadoa, 
Harding  Township,  New  }eraey;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Growth  Bank.  Harding 
Township,  New  Jersey. 

C.  Federal  Reserve  Bank  of 
PhiladelpUe  fTbomas  K.  De«:li.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pemuylvania  19105: 

1.  Guaranty  Bancshares  Corporation, 
Shamqkin.  Pennsylvania:  to  acquire  40 
percent  of  the  voting  shares  of  Goaranty 
Bank  of  Princeton,  Princeton,  New 
Jersey,  a  de  novo  bank. 

0.  Pedaial  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW„  Atlanta.  Georgia 
30303: 

1.  CB&T  Bancshares.  Inc^  Coluasbua. 
Georgia:  to  merge  with  Vanguard  Banks. 
Inc.,  Valparaiso,  Florida,  astd  thereby 
indirectly  acquire  Vanguard  Bank  and 
Trust  Company.  ValiMraiso.  Florida. 

2.  First  Clayton  Bancshares,  Inc^ 
Clayton.  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Clayton  Bank  &  Trust  Company. 
Clayton,  Georgia,  a  de  novo  bank. 

3.  SouthTrust  of  Jackson  County,  Inc., 
Marianna.  Florida,  and  SouthTrust 
Corporation,  Birmingham.  Alabama;  to 
merge  with  Florida  Central  Banks.  Inc.. 
Chipley,  Florida,  and  thereby  indirectly 
acquire  Bank  of  Washington  County. 
Chipley,  Florida:  and  Florida 
Community  Banks,  Inc..  Bonifay,  Florida, 
and  thereby  indirectly  acquire  First 
Bank  of  Holmes  County,  Bonifay, 
Florida. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Cold  Bancshares,  Inc.,  Marysville, 
Kansas:  to  merge  with  Commanche 
Bancshares.  Inc.,  Marysville,  Kansas, 
and  thereby  indirectly  acquire  The 
Peoples  State  Bank.  Coldwater,  Kansas: 
and  Oketo  Bancshares.  Inc..  Marysville, 
Kansas,  and  thereby  indirectly  acquire 
Blue  Valley  National  Bank,  Marysville, 
Kansas,  a  national  bank  which  sells 
general  insurance  in  Marj'sville.  a  town 
with  a  population  of  less  than  5.000. 
Comments  on  this  application  must  be 
received  by  June  30. 1989. 

2.  NBS  Holdings.  Inc..  Parker, 
Colorado:  to  become  a  bank  holding  "^ 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bergen  Park  National 


Bank,  Evergreen,  Colorado,  and  Douglas 
County  National  Bank,  Parker, 
Colorado,  both  of  which  engage  in  the 
sale  of  credit-related  life  and  accident 
and  health  insurance  only. 

3.  Shidler  Bancshares.  Inc.,  Shidler, 
Oklahoma:  to  acquire  100  percent  of  the 
voting  shares  of  Security  Bank  and  Trust 
Company  of  Ponca  City,  Ponca  Qty. 
Oklahoma,  which  engages  in  the  sale  of 
credit-related  hfe  and  accident  and 
health  insurance  only.  Comments  on  this 
application  must  be  received  by  June  30. 
1989, 

4.  Wauneta  Falls  Bancorp,  Inc., 
Wauneta.  Nebraska;  to  become  a  benk 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Wauneta 
Falls  Bank.  Wauneta  Falls.  Nebraska. 
Coounents  on  this  application  must  be 
received  by  June  30. 19801 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Greater  Southwest  Bancshares,  lac. 
Employee  Stock  Ownership  Plan  and 
Trust.  Irving.  Texas;  to  become  a  bank 
holding  company  by  acquiring  33.74 
percent  of  the  voting  shares  of  Greater 
Southwest  Bancshares,  Inc.,  Irving. 
Texas,  and  thereby  indirectly  acquire 
Bank  of  the  West.  Irving.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  fune  12. 1968. 
Jennifer ).  fchnaoB, 
Associate  Secretary  of  the  Board. 
[¥K  Doc.  S9-14337  Filed  6-15-89;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Tovic  Subetaneee  and 
Disease  Registry 

[Program  Announcement  Na  9351 

Avallat>flity  of  Ftmds;  Environmental 
Heattti  Education  Activities  for 
Educating  Pbyeictans  and  Health 
Professionals  Concerned  WRh  Human 
Exposure  of  Environmentally 
Hazardous  Sulwtances 

Introductioo 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
availability  of  funds  for  Cooperative 
Agreements  with  State  Departments  of 
Health  and/or  State  Departments  of 
Environment  to  build  State  capacity  for 
educating  health  professionals  on  how 
to  deal  with  health  issues  related  to  non 
workplace  hazardous  substances  in  the 
environment. 

Authority 

This  program  is  authorized  under 
section  104(i)(15]  and  104(i)(14)  of  the 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C.  9801  et 
seq)  and  Title  31  U.S.C.  6305. 

Eligible  Applicants 

Eligible  applicants  include  the 
following: 

1.  The  ofiicial  public  health  agencies 
of  States,  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands  and  the 
Republic  of  Palau. 

2.  The  State  Departments  of  Health 
and/ or  State  Departments  of 
Environment  currently  supporting 
program  activities  for  the  education  and 
training  of  public  or  private  physicians 
and  other  health  professionals 
concerned  wi^  himian  exposure  to 
hazardous  substances  in  the 
environment. 

Conq)etition  will  be  limited  to  only 
those  entities  specified  above  due  to  the 
legislative  requirements  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  (42 
U.S.C.  9601  et  seq).  Section  104(i)(15)  of 
CERCLA  states: 

The  activities  of  the  Administrator  of 
ATSDR  described  in  this  subsection.  .  .  . 
shall  be  carried  out  by  the  Administrator  of 
ATSDR.  either  directly  or  through 
cooperative  agreements  with  States  (or 
political  subdivisions  thereof}  which  tlie 
Administrator  of  ATSDR  determines  are 
capable  of  carrying  out  such  activities. 

Availability  of  Funds 

A  minimum  of  $200,000  will  be 
available  in  Fiscal  Year  1989  and 
$200,000  in  Fiscal  Year  1990  to  fund  one 
to  eight  awards.  The  awards  will  range 
from  approximately  $25,000  to  $35,000 
with  the  average  award  being 
approximately  $30UXX).  The  awards  will 
begin  on  or  about  September  1, 1989. 
and  are  usually  made  for  a  12-month 
budget  period  within  a  project  period  of 
1  to  2  years.  Continuation  awards  within 
the  project  period  are  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
identify  and  assist  State  health  provider 
education  efforts  in  developing 
appropriate  educational  materials 
(including  short  courses)  on  the  medical 
surveillance,  screening,  and  methods  of 
diagnosis  and  treatment  of  injury  or 
disease,  related  to  exposure  to 
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hazardous  substances  found  in  the  (non 
workplace)  enviroament. 

Ptegiam  RequireraeBts 

To  satisfy  the  above  requirement,  ihe 
following  activities  will  be  performed 
during  the  project  period. 

A.  Recipient  Activities 

1.  Enhance  the  development, 
implementation  and  evaluation  of 
educational  materials  or  methods  to 
improve  the  skills  and  knowledge  of 
health  care  providers  concerning  *- 
expdsure  to  hazardous  substances. 

2.  Promote  the  development  of 
promising  new  educational  activities 
and  instructional  methods  to  educate 
health  care  providers  so  as  to 
demonstrate  their  eflectiveness  in  other 
settings. 

3.  Assist  in  the  development  of 
promising  new  materials  and/or 
methods  utilized  by  the  health  care 
providers  in  communicating  and 
counseling  their  patients  with  regard  to 
health  risks  concerning  exposure  to 
hazardous  substances. 

4.  Promote  the  development  of 
methods  or  materials  to  improve  the 
knowledge  and  skills  of  health  care 
providers  in  taking  an  "environmental 
exposure  history"  as  an  integral  part  of 
their  patient  workup. 

5.  Promote  the  demonstration  of 
successful  informational  resources  to 
furnish  health  care  providers  needed 
information  concerning  hazardous 
substances. 

B.  ATSDR  Activities 

1.  Collaborate  with  the  identified 
State  activity  in  generalizing  the 
demonstrated  effectiveness  of  the 
program  in  other  appropriate  settings. 

2.  Collaborate  with  the  identified 
State  activity  regarding  the  best  and 
most  important  mechanisms  to  enhance 
essential  skill  and  knowledge 
components  concerning  medical 
surveillance,  screening,  treating  and 
preventing  injury  or  disease  related  to 
exposure  to  hazardous  substances. 

3.  Collaborate  with  the  identified 
State  activity  in  identifying  new 
approaches  to  health  communications 
for  health  care  practitioners  in 
counseling  their  patients  concerned 
about  the  exposure  to  hazardous 
substances. 

4.  Participate  in  State  based 
workshops,  conferences  and  seminars  to 
exchange  current  information,  opinions, 
and  findings  concerning  the  diagnosis, 
treatment  artd  prevention  of  illness  or 


injury  associated  with  exposntc  te 
bazartkius  substances. 

EVahiatioD  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  Applicant's  undetstandiog  of 
the  need  or  problem  to  be  addressed 
and  the  purpose  of  this  cooperative 
agreement. 

2.  The  ability  to  provide  the  staS, 
knowledge,  financial  and  other 
resources  required  to  perform  the 
applicant's  responsibilities  ia  this 
project,  and  the  approach  to  be  used  iu 
carrying  out  those  responsibilities. 

3.  The  extent  to  which  the  applicant 
understands  the  objectives  of  the 
project:  the  steps  to  be  taken  in  planning 
and  implementing  this  project,  and  the 
respective  responsibil  ties  of  the 
applicant.  ATSDR  and  any  other  entities 
for  carrying  out  those  steps. 

4.  The  proposed  schediile  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project,  and  a 
clearly  defined  method  for  evaluating 
the  accomphshment. 

5.  The  <]ualifications  and 
appropriateness  of  proposed  program 
staff,  and  time  allocated  for  them  to 
accomplish  program  activities;  the 
support  staff  available  for  the 
performance  of  this  project  and  the 
facilities,  space  and  equipment 
available  fbr  performance  of  this 
project. 

6.  The  proposed  plan  for  administering 
this  project  and  the  name,  qualifications, 
and  time  allocations  of  the  individual 
whom  the  apphcant  proposes  to  make 
responsible  for  its  administration. 

7.  The  estimated  cost  to  the 
Government  of  the  project  is  reasonable, 
a  detailed  budget  is  provided  which 
indicates  (1)  anticipated  costs  for 
personnel,  travel  communis dtions  and 
postage,  equipment,  and  supplies  and  (2) 
the  sources  of  funds  to  meet  those 
needs. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
F*rograms. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Dmnestic 
Assistance  number  assigned  to  this 
program  is  13.161,  Health  Programs  for 
Toxic  Substances  and  Disease  Registry. 

Application  Sirimission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Rev.  3/88) 


must  be  submitted  to  Henry  S.  CasseU, 
III.  Grants  Management  Officer,  Grants 
ManagenwRt  Braack,  Procwemeat  and 
Grants  Office,  Centers  for  Disease 
Control/ATSDR,  255  Paces  Ferry  Road, 
N.E.,  Room  300,  Mail  Stop  E-14,  Atlanta. 
Georgia  30305  on  or  before  July  3. 1989. 
By  formal  agreement  the  CDC  Grants 
Office  will  act  on  behalf  of  and  for 
ATSDR  on  this  matter. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on/or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deacfiine  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  fitim  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
b.  above  are  considered  late 
applications.  Late  applicatioae  will  not 
be  considered  in  the  current  miapititlnw 
and  will  be  returned  to  the  applicant 

Where  To  Obtain  Additional 
Information 

Informabon  on  application 
procedures,  copies  of  application  forms, 
and  otlier  material  may  be  obtained 
from  Harvey  Rowe.  Grants  Management 
Specialist  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  255  Eaet  Paces 
Ferry  Road.  NE.,  Room  SOftMailstop 
E14,  Atlanta,  Georgia  303^  or  by 
calling  (404)  842-6797  ortTS  236-6797. 

Announcement  Numoer  935. 
"Environmental  Hea^  Education 
Programs  for  Training  Physicians  and 
Health  Professionals  Concerned  with 
Human  Exposure  of  Enviroiunental 
Hazardous  Substances'*  must  be 
referenced  in  all  requests  for 
information  pertainmg  to  these  projects. 

Technical  assistance  may  be  obtained 
from  Max  Lum,  Ed-D.,  Office  of 
Extramural  Program  Branch,  Agency  for 
Toxic  Substances  and  Disease  Regisby, 
(404)  486-1630  or  FTS  236-4630. 

Dated:  June  9. 1989. 

Walter  R.  Dowdla. 

Acting  Administrator.  Agency  for  Tonic 
Substances  and  Disease  Registry. 

[PR  Doc.  89-14332  Filed  d-lS-eS:  8.45  am] 

BUiJNG  CODE  41tO-70-M 
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veiiteis  TOr  Dweese  vomroi 

Agenqr  for  Toxic  SulMtancee  and 
OlMMe  Registry 

I  AnnounoMiMnt  No.  943] 

Association  of  8cIm>oIs  of  Put>lic 
Heaitt) 

introduction 

The  Centers  for  Disease  Control 
(CDC)  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announce  the  availability  of 
funds  in  Fiscal  Year  1969  for  a 
cooperative  agreement  with  the 
Association  of  Schools  of  Public  Health 
(ASPH),  to  improve  the  interaction 
between  public  health  academicians 
and  public  health  practitioners. 

Authority 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  [42  U.S.C  241(a)|,  as 
amended,  and  under  Section  104(d)(1) 
and  104(I)(14)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1960 
(CERCLA).  Program  regulations  are  set 
forth  in  42  CFR  Part  52. 

Eligibla  Applicants 

Assistance  will  be  provided  only  to 
the  Association  of  Schools  of  PubUc 
Health  (ASPH)  for  this  project.  No  other 
applications  will  be  solicited  or  will  be 
accepted. 

ASPH  represents  the  24  accredited 
schools  of  pubUc  health  in  the  United 
States.  These  schools  represent  the 
primary  educational  system  that  trains 
personnel  needed  to  operate  the 
Nation's  public  health,  disease 
prevention  and  health  promotion 
programs.  It  is  critical  that  the  schools  of 
public  health  and  the  practitioners  of 
public  health  in  Federal.  State  and  local 
Governments  cooperate  and  share  their 
experience  and  expertise  to  enable  the 
theoretical  and  practical  perspectives  of 
public  health  to  be  melded  into 
comprehensive  curricula  for  teaching 
health  promotion,  health  protection, 
preventive  health  service  delivery  and 
health  education  to  future  public  health 
workers.  These  interchanges  must  be 
developed  and  coordinated  by  a  single 
organization  to  assure  consistent 
approaches  to  the  preparation  of  public 
health  workers  and  their  performance  in 
controlling  today's  major  health 
problems.  It  has  long  been  recognized 
that  the  quality  of  public  health 
personnel  plays  a  critical  role  in  the 
prevention  and  control  of  disease.  The 


ASPH's  principal  purpose  is  to  promote 
and  improve  the  education  and  training 
of  professional  public  health  personnel. 
ASPH  is  the  only  organization  that  can 
comprehensively  affect  the  development 
and  implementation  of  improved 
curriculums  for  teaching  public  health 
workers  in  all  24  accredited  schools  of 
public  health. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
$1,000,000  will  be  available  in  Fiscal 
Year  1989  to  fund  the  cooperative 
agreement  beginning  September  28, 
1989,  for  a  12-month  budget  period  and  a 
5-year  project  period.  Continuation 
awards  within  the  project  period  are 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  ASPH  in 
improving  the  interaction  between 
public  health  academicians  and  public 
health  practitioners,  and  in  enhancing 
the  preparation  of  public  health 
workers. 

Program  Requirements 

The  speciflc  Cooperative  Activities, 
Application  Content  and  Evaluation 
Criteria,  and  Funding  Priorities  are  set 
forth  in  the  Request  for  Application 
(RFA)  Program  Announcement. 

E.0. 12372  Review 

Applications  artf  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.283. 

Application  Submission  and  Deadline 

The  Association  of  Schools  of  Public 
Health  has  been  notified  of  the 
availability  of  funds  for  this  project  and 
must  submit  an  original  and  two  copies 
of  the  application  Form  PHS-5161-1 
(Rev.  3/89)  to  Henry  S.  Cassell.  Ill, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
Room  300.  Atlanta.  Georgia  30305.  on  or 
before  July  1. 1989. 

Where  to  Obtain  Additional  Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Program 
Announcement  Number  943,  entitled 
"Association  of  Schools  of  Public 
Health,"  and  contact  the  following: 


Business:  Harvey  Rowe,  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  M&-E14,  Atlanta,  Georgia 
30305,  telephone  (404)  842-6575. 

Technical:  Thomas  R.  Balderson, 
Cooperative  Agreement  Coordinator, 
Training  and  Laboratory  Program  Office. 
Centers  for  Disease  Control.  1600  Clifton 
Road.  NE..  MS-E20.  Atlanta.  Georgia 
30333,  telephone  (404)  639-1936. 

Dated  June  9. 1989. 
Walter  R.  Dowdle, 

Acting  Director.  Centers  for  Disease  Control 
and  Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
[FR  Doc.  89-14333  Filed  6-15-80;  8.45  am| 
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Food  and  Drug  Administration 
f  Docket  No.  89F-0185I 

Hoechst  Celanese  Corp.;  Rling  of 
Food  Additive  Petition 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst  Celanese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  benzimidazolone  (C.I. 
pigment  yellow  180)  as  a  colorant  in 
high-density  polyethylene  intended  for 
food-contact  use. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPI^MENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
8B4135)  has  been  filed  by  Hoechst 
Celanese  Corp.,  500  Washington  St., 
Conventry,  RI  02816,  proposing  that 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  benzimidazolone  (C.I. 
pigment  yellow  180)  as  a  colorant  in 
high-density  polyethylene  intended  for 
food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
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published  with  the  regafatio»  in  the 
Federal  Register  in  aceordanee  wid)  21 
CFR  25.40(c). 

Dat«d:  |une  7, 1S89 
FMdR.Sh«ik. 

Acting  Director,  Center  fm- Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-14343  Filed  6-)5-89;  SciS  am) 
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Memorandtmi  of  Understanding 
Between  ttie  Food  and  Drug 
Administration,  Department  of  Healtti 
and  Human  Services  and  the  IMinistry 
of  Economy  Development  and 
Reconstruction,  Subsecretariat  of 
Fisheries,  Republic  of  Chile 

AOENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA. 
Department  of  Health  and  Human 
Services,  and  the  Ministry  of  Economy. 
Development,  and  Reconstruction, 
Subsecretariat  of  Fisheries,  Republic  of 
Chile.  This  MOU  affirms  the  parties' 
intention  to  assure  that  &esh  and  frozen 
oysters,  clams  and  mussels  exported 
from  Chile  to  the  United  States  are  safe 
and  have  been  processed  and  labeled  in 
accordance  with  the  Federal  Food,  Drug, 
and  Cosnietic  Act  the  Fair  Pacicaging 
and  Labeling  Act,  the  Public  Health 
Service  Act,  and  other  relevant  statutes. 

DATE:  The  agreement  became  effective 
May  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  ].  Kustka,  Intergovenunental  and 
Industry  Affairs  Staff  (HFC-50).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  20.108(0),^  which 
States  that  all  written  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  notice  of  this  memorandum  of 
understanding. 

Dated:  June  12.  1989. 

Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 


Memoranrfim  of  UtiderstBmfiiiy 
Regarding  Cooperation  in  Ensuring  Ae 
Safety  and  Whelesoiueuess  of  rresh  and 
Frozen  Oysters,  Clems,  and  Mussels 
Exported  to  the  United  States  of  America 
From  the  RepobBc  of  Cfaik 

/.  Purpose 

The  Food  and  Drug  Administration 
(FDA)  of  the  Department  of  Health  and 
Human  Services,  of  the  United  States  of 
America,  and  the  Ministry  of  Economy, 
Development,  and  Reconstruction, 
Subsecretariat  of  Fisheries,  National 
Service  for  Fisheries  (SERNAP), 
Republic  of  Chile,  affirm  by  this 
document  their  intention  to  cooperate  to 
assure  tliat  fresh  and  frozen  oysters, 
clams,  and  mussels  exported  from  Chile 
to  the  United  States  are  safe  and 
wholesome,  and  that  they  have  been 
harvested,  shucked,  transported,  and 
labeled  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  the  Fair 
Packaging  and  Labeling  Act,  the  Public 
Health  Service  Act,  and  other  relevant 
statutes  of  the  United  States,  the 
National  Shellfish  Sanitation  Program 
(NSSP)  of  the  United  States,  and  the 
Sanitation  Program  for  Molluscan 
Bivalves  of  Chile. 

A  convention  (an  agreement)  noted  as 
Exempt  Resolution  No.  302  was  signed 
between  the  Chilean  Ministry  of  Health 
and  the  Ministry  of  Economy, 
Development,  and  Reconstruction  on 
March  29. 1988.  and  describes  the 
responsibilities  of  these  two  Chilean 
agencies  and  their  functions  regarding 
die  implementation  ef  the  Sanitation 
Program  for  Molluscan  Bivalves  of 
Chrle. 

//.  Backgmund 

The  development  of  the  Sanitation 
Program  for  Molluscan  Bivalves  of  Chile 
originated  in  1977,  with  the  C»ovemment 
of  Chile  requesting  that  the  Food  and 
Drug  Administration  visit  Chile  to 
evaluate  its  program  for  compliance 
with  the  requirements  of  the  National 
Shellfish  Sanitation  Program. 

The  Government  of  Chile,  in 
collaboration  with  its  fisheries  industry, 
has  endeavored  since  1977  to  meet  all 
administrative  and  technical 
requirements  of  the  National  Shellfish 
Sanitation  Program,  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Fair 
Packaging  and  LabeHng  Act,  the  Public 
Health  Service  Act,  and  other  related 
U.S.  statutes  that  concern  the  export  of 
shellfish  to  the  United  States. 

Significant  accomplishments  made  by 
the  Government  of  Chile  include: 
training  of  Chilean  shellfish  sanitation 
personnel  both  in  the  United  States  and 


Chile,  development  of  legislation  for  the 
certificatfon  of  shellfish  for  export,  and 
the  signature  of  a  convention  between 
the  Chilean  Ministry  of  Health  aad  the 
Ministry  of  Economy,  Development,  and 
Reconstruction  that  describes  the 
responsibilities  of  each  Ministry  in  the 
implementation  of  the  Sanitation 
Program  for  Molluscan  Bivalves  of 
Chile. 

///.  Substance  of  Agreement 

A.  Definitions 

For  the  purpose  of  this  Memorandum 
of  Understanding,  both  parties  agree  to 
the  following  definitions: 

1.  Central  file — The  location  where 
the  shellfish  sanitation  authority  stores 
and  maintains  program  information, 
data,  and  reports. 

2.  Enforcement  Agency — The  National 
Service  for  Fisheries  within  the  Chilean 
Ministry  of  Economy.  Development,  and 
Reconstruction  is  the  agency  having 
regulatory  authority  over  the 
classification,  production,  harvesting, 
processing,  transport  and  export  ef 
certified  sbeilfish  to  the  United  States 
under  the  terms  of  this  memorandum. 

3.  Lot — A  collection  of  shellfish  of  no 
more  than -one  day's  har\est  from  a 
single  defined  growing  area,  prodaced 
under  conditions  as  nearly  uniform  as 
possible,  placed  in  primary  containers 
or  units  of  the  same  size.  type,  and  style, 
and  identified  by  a  common  container 
code  or  marking. 

4.  Marine  Biotoxins — Natural  toxins 
produced  by  marine  dinoflageHates. 
such  as  Gonyaulax  cateneBa,  G. 
tamarensis,  and  Ptychodiscus  brevis 
(formerly  Gymnodinium  breve),  and 
concentr»teH  by  shellfish  during  the 
feeding  process. 

5.  Shellfish — All  edible  species  of 
molluscan  bivalves  except  scallop,  from' 
the  Pectinidae  family.  Only  shellfish  that 
are  to  be  offered  for  import  into  the 
United  States  as  fresh  or  frozen 
products  arp  covered  under  this 
Memorandum  of  Understanding. 

B.  Shared  Responsibilities 

Both  parties  wilh  1.  Provide  current 
and  relevant  information  on  the 
following: 

a.  Methods  and  procedures  for 

sampling: 

b.  Methods  of  analysis; 

c.  Methods  of  confirmatioii; 

d.  Reference  standards  and  norms: 

e.  Administrative  guidelines  and 
specification  standards: 
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f.  Tolerances  and  nomenclature  on 
sanitary  aspects  and  inspectional 
procedures; 

2.  Inform  each  other  on  a  timely  basis 
of  the  following: 

a.  Proposed  modification  of  existing 
U.S.  or  Chilean  Federal  and  state 
regulations; 

b.  Proposed  new  U.S.  or  Chilean 
Federal  regulations 

3.  Name  a  liaison  ofTicer  who  will 
coordinate  all  of  the  activities  of  the 
program  in  relation  to  this  Memorandum 
of  Understanding.  The  liaison  officers 
will  be  responsible  for  facilitating 
exchanges  of  information  and  for 
expeditiously  notifying  the  other  party 
of  all  matters  requiring  prompt  attention. 
Each  party  agrees  to  notify  the  other  if  a 
new  liaison  officer  is  appointed. 

4.  Use  English  as  the  language  for  the 
technical  documents  and  information 
exchanged  under  this  Memorandum  of 
Understanding. 

C.  Responsibilities  of  the  Government  of 
Chile 

1.  The  Ministry  of  Economy, 
Development,  and  Reconstruction. 
Subsecretariat  of  Fisheries,  National 
Service  for  Fisheries  shall  have  overall 
responsibility  for  the  coordination  and 
implementation  of  the  Sanitation 
Program  for  MoUuscan  Bivalves  of  Chile 
and  develop  and  maintain  interagency 
agreements  and  protocols  with  other 
government  enforcement  agencies  to 
implement  the  NSSP  controls  as 
necessary.  The  National  Service  for 
Fisheries  will  be  the  liaison  with  the 
Food  and  Drug  Administration  and 
maintain  compliance  with  the 
administrative/operational  and 
technical  aspects  of  the  NSSP  and 
Sanitation  Program  for  MoUuscan 
Bivalves  of  Chile. 

2.  The  National  Service  for  Fisheries, 
as  the  enforcement  agency,  shall: 

a.  Maintain  NSSP  required  legal, 
administrative,  and  sanitary  controls 
over  shellfish  exported  by  certified 
Chilean  dealers  by  ensuring  that  the 
Chilean  Program  for  MoUuscan  Bivalves 
can: 

•  Classify  MoUuscan  bivalve  growing 
areas  based  on  comprehensive 
sanitation  surveys; 

■  Prepare  sanitation  survey  reports  and 
maintain  survey  data  in  a  control  file: 

•  Update  survey  data  annually  and 
periodicaUy  review  the  classification 
status  of  each  harvest  area: 

•  Approve  and  supervise  harvesting 
and  relaying  operations  and  provide 
proper  labeling  and  identification  of 
source  of  sheUstock; 

•  Restrict  harvesting  of  shellstock  from 
unapproved  areas  and  take 


appropriate  enforcement  action 
against  violations;  and 
•  Oversee  certification  laboratories 
approved  to  participate  in  the 
shellflsh  sanitation  control  program. 

b.  Inspect  firms  processing  fresh  or 
frozen  shellfish  for  export  to  ensure 
compliance  with  NSSP  controls. 

c.  On  an  annual  basis,  (1)  Certify 
dealers  exporting  fresh  or  frozen 
shellfish  to  the  U.S.,  (2)  certify  that  such 
dealers  comply  with  NSSP  requirements, 
and  (3)  notify  FDA  of  the  name,  location, 
and  certification  number  of  those  firms 
on  Form  FI>-3038a  "Shellfish 
Certification." 

d.  Cancel  the  certification  of  any  firm 
operating  out  of  compUance  with  the 
requirements  of  the  NSSP,  utilizing 
shellflsh  from  nonapproved  areas,  or 
shipping  shellflsh  that  do  not  conform  to 
the  requirements  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act 

e.  Ensure  that  aU  containers  of  each 
lot  of  fresh  or  frozen  shellflsh  certifled 
for  export  are  identified  with  the 
shipper's  address,  certiflcation  number, 
and  lot  number  or  code,  together  with  aU 
other  information  required  by  the 
Federal  Food.  Drug  and  Cosmetic  Act. 
the  Public  Health  Service  Act,  and  the 
Fair  Packaging  and  Labeling  Act. 

f.  Ensure  that  all  shipping  containers 
of  Uve  and  firesh-shucked  shellflsh 
exported  to  the  U.S.  bear  the  following 
instructions  on  the  use  and  disposal  of 
such  sheUflsh  in  the  form  of  a  "NOTICE 
TO  RECIPIENTS,"  including: 

— Live  shellflsh  shaU  not  be  relayed  into 
U.S.  waters  for  any  purpose. 

— Live  shellflsh  shall  not  be  held  in  wet 
holding  and  storage  systems  where 
water  could  transport  undesirable 
organisms  into  the  environment. 

— ^In  order  to  minimize  risk  of 
introducing  undesirable  or  exotic 
organisms  into  the  environment, 
waste  shell  material  shall  not  be 
discarded  into  U.S.  waters. 

— Dead  or  unacceptable  shellfish  and 
shellflsh  products  shall  not  be 
discarded  into  waste  treatment  or 
disposal  systems  whereby  improperly 
treated  water  or  waste  could 
contaminate  the  marine  environment. 

g.  Provide  results  of  research 
investigations  conducted  on  live 
sheUflsh  (tissue  and  sheU  material) 
taken  from  approved  growing  areas 
designated  for  sheUflsh  harvest  for 
export  to  the  U.S. 

h.  Upon  request  from  the  U.S..  provide 
samples  of  Uve  shellflsh  (sample  is  flfty 
(50)  shellflsh)  over  a  2-year  period 
(quarterly — spring,  summer,  fall,  and 
winter)  for  inspection  and  analysis  from 
each  growing  area  designated  for 
sheUflsh  harvest  for  export  to  the  U.S. 


i.  Maintain  a  central  flle  of  program 
records  including  but  not  necessarily 
limited  to  sanitation  survey  reports, 
inspection  reports,  labortory  evaluation 
reports,  and  enforcement  actions.  These 
records  are  to  be  made  available  to  FDA 
for  review  upon  request. 

j.  Provide  inspection  results,  as 
appropriate,  and  other  program 
information,  including  FDA  evaluation 
reports,  interpretations,  and  laboratory 
quality  assurance  program  information. 
to  Regional  Chilean  National  Service  for 
Fisheries  offices  and  other  government 
agencies  that  have  responsibilities  in  the 
Chilean  Program  for  MoUuscan  Bivalves. 

k.  Review  periodically,  but  at  least 
annually,  the  level  of  conformity  to 
NSSP  requirements  that  is  being 
enforced  by  National  Service  for 
Fisheries  and  the  Institute  of  Public 
Health  and  provide  a  report  of  the 
review  to  FDA  as  necessary,  or  at  least 
annually. 

1.  Provide  FDA  with  information  about 
current  or  potential  public  health 
problems  affecting  shellflsh  intended  for 
export  to  the  United  States. 

m.  Make  travel  arrangements  in  Chile 
for,  and  conduct  joint  inspections  with. 
FDA  evaluation  offlcers  at  FDA's 
request.  Meet  transportation  expenses 
in  Chile  of  FDA  officials  making 
inspections  in  accordance  with  this 
memorandum. 

3.  The  Chilean  Ministry  of  Health, 
through  its  Health  Services  and  the 
institute  of  Public  Health,  is  directly 
responsible  for  the  prohibition  of  the 
harvesting  of  sheUflsh  from  areas  in 
response  to  contamination  emergencies 
and  for  reopening  such  prohibited  areas 
after  water  quality  data  demonstrates 
the  area  meets  approved  criteria. 

4.  The  Institute  of  Public  Health  shall 
serve  as  the  official  laboratory  of 
reference  for  the  certification  of  all  other 
Chilean  laboratories  wishing  to 
participate  in  the  sheUfish  sanitation 
program  and  will: 

a.  Certify  that  all  laboratories 
participating  in  the  MoUuscan  Bivalve 
Program  of  Chile  maintain  appropriate 
infrastructure,  technical  materials, 
equipment,  and  trained  personnel  to 
carry  out  required  NSSP  sampling  and 
analytical  procedures. 

b.  Periodically  evaluate  certified 
laboratories  to  verify  compliance  with 
all  NSSP  requirements  and  the 
maintenance  of  laboratory  quality 
assurance  procedures. 

c  Develop  and  maintain  a  monitoring 
program  for  paralytic  shellflsh  poison  in 
those  areas  where  shellfish  are 
harvested  for  export  to  the  United 
States. 
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d.  Maintain  a  split-sample  (cross- 
sampling)  program  between  designated 
shellfish  laboratories  for  evaluating 
uniform  laboratory  practices. 

D.  Responsibilities  of  the  FDA 

FDA  will:  1.  Publish  the  names, 
location,  and  certification  numbers  of 
firms  that  have  been  certified  by  the 
Chilean  National  Service  for  Fisheries  if 
the  Food  and  Drug  Administration  has 
determined  that  the  Chilean  Sanitation 
Program  for  MoUuscan  Bivalves  is  in 
conformance  with  the  National  Shellfish 
Sanitation  Program.  This  information 
will  appear  in  the  Monthly  Interstate 
Certified  Shellfish  Shippers  List. 

2.  Train  Chilean  technical  personnel 
on  administrative  procedures  and 
classification  of  shellfish  growing  areas. 
Such  training  will  be  provided  at  the 
request  of  the  Chilean  National  Service 
for  Fisheries  if  funds  are  available  for 
this  purpose. 

3.  Inform  the  Chilean  National  Service 
for  Fisheries  whenever  certified  sheUfish 
shipments  from  Chile  are  detained  by 
FDA  under  the  authority  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  as 
amended,  or  the  I*ublic  Health  Service 
Act.  FDA  will  supply  the  following 
information: 

a.  Name  of  the  commodity,  lot.  and 
certification  number; 

b.  Name  and  address  of  the  shipper; 

c.  Reason  for  the  detention: 

d.  Sampling  procedures; 

e.  Methods  of  analysis  and 
confirmation; 

f.  Administrative  procedures;  and 

g.  Date  and  other  pertinent 
information  on  the  shipping  label. 

4.  Make  travel  arrangements  for  and 
pay  round  trip  transportation  expenses 
of  the  FDA  observation  team  between 
the  United  States  and  Chile.  FDA  wUl 
also  pay  all  per  diem  of  its  observation 
team. 

5.  Collaborate  in  the  training  of  the 
official  reference  laboratory  in 
procedures  for  identification  of  marine 
contaminants  in  growing  areas  (e.g., 
paralytic  sheUfish  poisoning,  pesticides, 
and  heavy  metals).  Such  training  wiU  be 
provided  at  the  request  of  the  Chilean 
National  Service  for  Fisheries  if  funds 
are  available  for  this  purpose. 

8.  Exchange  with  the  Chilean  National 
Service  for  Fisheries  appropriate 
information  concerning  questions  by 
U.S.  state  and  local  health  officials 
regarding  the  certification,  safety,  and 
wholesomeness  of  shellfish  being 
offered  for  entry  into  the  United  States 
from  Chile.  FDA  will,  if  requested  by  the 
Government  of  Chile,  seek  to 
communicate  with  the  state  and  local 
authorities  in  the  United  States  on 
issues  that  may  adversely  affect  the 


importation  of  Chilean  sheUfish  to  the 
United  States. 

IV.  Participating  Parties 

A.  Ministry  of  Economy  Development 
and  Reconstruction,  Subsecretariat  of 
Fisheries,  National  Service  for  Fisheries. 
Teatinos  No.  120  Piso  11,  Santiago, 
Chile. 

B.  Food  and  Drug  Administration. 
Department  of  Health  and  Human 
Services,  5600  Fishers  Lane.  Rockville. 
Md  20857. 

V.  Liaison  Officers 

A.  For  the  Government  of  Chile: 
Commercial  Attache,  Embassy  of  Chile. 
1732  Massachusetts  Avenue, 
Washington,  DC  20036. 

B.  For  the  Food  and  Drug 
Administration:  Chief.  Shellfish 
Sanitation  Branch.  (Currently  David  M. 
Dressel),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  Street,  SW., 
Washington,  DC  20204,  (202)  48S-0149. 

VI.  Period  of  Agreement 

This  agreement  becomes  effective 
upon  signature  by  both  parties  and  wiU 
continue  for  a  period  of  ten  years.  It  may 
be  renewed  or  revised  by  mutual  written 
consent  or  revoked  by  either  party  upon 
a  thirty  day  advance  written  notice  to 
the  other. 

The  Document  has  been  Executed  on 
Behalf  of  the  Parties  by  Their  Duly 
Authorized  Officials. 

Approved  and  Accepted  for  the  Food 
and  l3rug  Administration  of  the  United 
States  of  America. 
lames  S.  Benson. 

Acting  Deputy  Commissioner  of  Food  and 
Drugs. 

Date:  May  1&  1989. 

Approved  and  Accepted  for  the 
Ministry  of  Economy,  Development  and 
Reconstruction  of  the  Republic  of  Chile. 
Octavio  Eirazuriz, 
Ambassador  of  Chile, 

Date:  May  18, 1989. 
[FR  Doc.  89-14342  Filed  6-15-89;  8:45  am| 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preferences  for 
Scholarships  for  the  Undergraduate 
Education  of  Professional  Nurses 
Grant  Program 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  will  be  accepted  for  the 
Fiscal  Year  1989  Scholarships  for  the 


Undergraduate  Education  of 
Professional  Nurses  Grant  Program 
under  the  authority  of  section  843  of  the 
i*ublic  Health  Service  Act,  as  added  by 
I*ub.  L.  100-607,  and  invited  comments 
on  the  proposed  funding  preferences. 

Approximately  $1,600,000  is  available 
in  Fiscal  Year  1989  for  competing 
awards.  This  is  a  new  program  in  FY 
1989.  It  is  estimated  that  320 
scholarships  will  be  made  in  FY  1989. 
averaging  $5,000  per  award. 
Continuations  of  scholarship  awards 
will  be  based  on  funding  availability  for 
FY  1990.  The  period  of  fund  availability 
will  be  for  each  academic  year,  and  a 
recipient  must  meet  a  statutory  service 
obligation  as  indicated  below. 

Purpose 

The  Scholarships  for  the 
Undergraduate  Education  of 
Professional  Nurses  Grant  Program  is 
designed  to  provide  financial  assistance 
to  individuals  who  are  enrolled  or 
accepted  for  enrollment  as 
undergraduate  nursing  students  in 
diploma,  associate,  or  baccalaureate 
degree  programs  or  in  programs  of 
nursing  education  leading  to  first 
degrees  in  professional  nursing  and  who 
are  in  financial  need  with  respect  to 
attending  these  schools.  A  scholarship 
recipient  must  agree  to  serve  full-time 
upon  graduation  aaa  registered  nurse 
for  a  period  of  not  less  than  two  years  in 
an  Indian  Health  Service  health  center, 
or  a  Native  Hawaiian  health  center,  or  a 
public  hospital,  or  a  migrant  health 
center,  or  a  community  health  center,  or 
a  certified  nursing  facility,  or  a  rural 
health  clinic,  or  in  a  health  facility 
determined  by  the  Secretary  to  have  a 
critical  shortage  of  nurses. 

Eligible  Grant  AppUcants 

To  be  eligible  for  a  grant,  an  applicant 
must  be  a  public  or  private  nonprofit 
school  which  is  accredited  for  the 
training  of  professional  nurses  and  is 
located  in  a  State. 

iVoposed  Funding  Preference 

It  is  proposed  that  for  Fiscal  Year  1989 
only,  preference  in  the  award  of  these 
scholarship  grants  wiU  be  given  to 
applicants  which  evidence  that  they 
exceed  the  3-year  average  enrollment  of 
underrepresented  minority  students  (i.e.. 
Black.  Hispanic  American  Indian. 
Alaskan  Native,  Native  Hawaiian, 
Asian/Pacific  Islander),  in 
undergraduate  nursing  programs.  For  the 
1985-86  school  year  underrepresented 
minorities  reflected  11.4  percent  of 
undergraduate  nursing  students.  These 
population  groups  continue  to  be 
underrepresented  in  the  nursing 
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profession.  Their  representation  should 
be  increased  to  ensure  equitable 
opportunities  to  a  career  in  nursing. 

Proposed  Future  Funding  Preference 

No  funds  are  proposed  for  this 
program  in  the  President's  Budget  for 
1990.  However,  it  is  proposed,  should 
appropriations  be  made,  that  preference 
in  awarding  future  grant  funds  be  given 
to  grantees  with  previous  recipients  still 
enrolled,  so  that  recipients  may  fmish 
their  undergraduate  nursing  education 
started  under  this  scholarship  program. 
Applicants  would  need  to  compete  for 
funds  for  new  recipients. 

Interested  persons  are  invited  to 
conmient  on  the  proposed  funding 
preferences.  Normally,  the  comment 
period  would  be  60  days.  However,  due 
to  the  need  to  implement  any  changes, 
this  comment  period  has  been  reduced 
to  30  days.  All  comments  received  on  or 
before  July  17, 1989  will  be  considered 
before  final  funding  preferences  are 
established. 

Written  comments  should  be 
addressed  to  Director,  Division  of 
Student  Assistance.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  &-23. 5000  Fishers  Lane, 
Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Division  of  Student 
Assistance.  Bureau  of  Health 
Professions,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5KX) 
p.m. 

Eligible  Students 

To  be  eligible  for  a  grant  an  individual 
must: 

(1)  Be  enrolled  or  accepted  for 
enrollment  as  a  full-time  nursing  student 
in  a  program  leading  to  a  degree  or 
diploma,  which  prepares  individuals  to 
qualify  for  Ucensure  to  practice  as  a 
registerM/professional  nurse  in  a  State; 

(2)  Be  in  financial  need  with  respect  to 
attending  such  nursing  school: 

(3)  Be  a  resident  of  the  United  States 
and  either  a  U.S.  citizen,  a  U.S.  national, 
an  alien  lawfully  admitted  for 
permanent  residence  in  the  U.S..  a 
citizen  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  a  citizen  of 
the  Trust  Territory  of  the  Pacific  Islands. 
Republic  of  Palau.  or  a  citizen  of  the 
Republic  of  the  Marshall  Islands  or  the 
Federated  States  of  Micronesia:  and 

(4)  Sign  the  contract  prescribed  by  the 
Secretary  setting  forth  terms  and 
conditions  of  the  scholarship,  including 
an  agreement  to  serve  as  a  full-time 
registered  nurse  upon  graduation  for  a 
period  of  not  less  than  two  years  in  an 


Indian  Health  Service  health  center,  or  a 
Native  Hawaiian  health  center,  or  a 
public  hospital,  or  a  migrant  health 
center,  or  a  community  health  center,  or 
a  certified  nursing  facility,  or  in  a  rural 
health  clinic,  or  in  a  health  facility 
determined  by  the  Secretary  to  have  a 
critical  shortage  of  nurses. 

Preference  in  the  Selection  of 
Scholarship  Recipients 

In  accordance  with  the  statute,  the 
Department  proposes  to  require  schools: 

(1)  To  give  preference  in  awarding 
scholarships  to  individuals  from 
disadvantaged  backgrounds  as 
determined  in  accordance  with  criteria 
prescribed  by  the  Secretary  tmder 
section  827(a)  of  the  Act  which  are  as 
follows: 

(a)  the  individual  comes  from  an 
environment  that  has  inhibited  the 
individual  from  obtaining  the 
knowledge,  skills,  and  abilities  required 
to  enroll  in  and  graduate  from  a  school 
of  nursing;  or 

(b)  the  individual  comes  from  a  family 
with  an  annual  income  below  a  level 
based  on  low-income  thresholds  by 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index, 
and  multiplied  by  a  factor  to  be 
determined  by  the  Secretary  for 
adaptation  to  this  program.  The 
Secretary  periodically  will  publish  in  the 
Federal  Register  such  factor  and  income 
levels  as  adjusted;  and 

(2)  To  assure  that  a  scholarship 
provided  for  full-time  attendance  will 
not.  for  any  year  of  such  attendance, 
exceed  the  amount  of  the  tuition  and 
any  fees  for  the  year  involved:  and 

(3)  To  require  scholarship  applicants 
to  sign  a  contract. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of 
Scholarships  for  the  Undergraduate 
Education  of  Professional  Nurses  Grant 
Program  for  Fiscal  Year  1990. 
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Appliation  Deadline 

One  grant  cycle  will  be  held  annually 
for  the  Scholarships  for  the 
Undergraduate  Education  of 


Professional  Nurses  Grant  Program.  To 
receive  consideration  for  Fiscal  Year 
1989  funds,  applications  must  meet  the 
deadline  of  July  31. 1989. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  for  review.  A  legible  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  and  General  Instructions 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060.  The 
supplement  for  this  program  is  being 
submitted  for  review. 

Requests  for  application  materials  and 
requests  for  technical  assistance  and 
information  should  be  directed  to: 
Student  and  Institutional  Support 
Branch.  Division  of  Student  Assistance, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Parklawn  Building.  Room  8-34.  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-4776. 

Completed  applications  should  be 
returned  to  the  Division  of  Student 
Assistance  at  the  above  address. 

This  program  is  listed  at  13.182  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
Part  100). 

Dated:  May  22. 1989. 
John  H.  Kelao, 

Acting  Administrator. 

[FR  Doc.  89-14341  Filed  6-1S-89;  8:45  am) 

MUJNO  COOC  4iaO-'IS4l 

National  Institutes  of  Health 
National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Grant  Review 
Committee.  National  Cancer  Institute, 
on  June  28-30. 1989,  Holiday  Inn  Crowne 
Plaza,  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

This  meeting  will  be  open  to  the 
public  on  June  28  from  8  p.m.  to  8:30 
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p.m..  to  review  administrative  details 
and  other  cancer  control  review  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.Q  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  will  be  closed  to  the 
public  on  June  28  firom  approximately 
8:30  p.m.  to  recess;  on  June  29  from  8 
a.m.  to  recess;  and  again  on  June  30  from 
8  a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
hidividuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  The 
Committee  Management  Officer. 
National  Cancer  Institute.  Building  31, 
Room  10A06.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Carolyn  Strete.  Executive 
Secretary,  Cancer  Control  Grant  Review 
Committee,  National  Cancer  Institute. 
Westwood  Building,  Room  810,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-2378)  will  furnish 
substantive  program  information. 

Dated:  June  9, 1989. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-14470  Filed  6-15-89;  8:45  am) 
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Pul>lic  Health  Service 

Agency  Forms  SutMnitted  to  the  Office 
of  Management  aiKi  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  Friday,  June  2, 
1989. 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Cholesterol,  Fat  and  Fatty  Acids 
Labeling,  21  CFR  Part  101-0910-0224— 
This  regulation  establishes  the 
requirements  for  manufacturers  in 
voluntarily  placing  information 
concerning  cholesterol,  fat  or  fatty  acids 


content  in  foods  on  the  label  or  labeling 
of  a  food.  (21  CFR  101.25  (b)  and  (c)  and 
101.9). 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or  organizations; 

Burden:  1  hour. 

This  submission  is  for  the  language 
concerning  labeling  statements  for  the 
cholesterol  and  fat  and  fatty  acid 
content  of  food.  Response  burden 
associated  with  these  label 
requirements  is  included  in  0910-0177 
(Nutrition  Labeling). 

2.  Annual  Morbidity  Reporting 
Series — 0920-0007 — Annual  summary 
reports  of  nationally  notifiable  diseases 
are  submitted  to  CDC  from  all  States 
and  U.S.  territories.  These  data 
iummaries  provide  number  of  cases  of 
certain  diseases  by  county,  age,  sex  and 
month  of  occurrence. 

Respondents:  State  or  local 
governments; 

Number  of  Respondents:  57: 

Number  of  Responses  per 
Respondent  2.05; 

A  verage  Burden  per  Response:  3.65 
hours: 

Estimated  Annual  Burden:  427  hours. 

3.  Surveillance  of  Chronic  Fatigue 
Syndrome — NEW — Asurveillance  and 
followup  system  for  chronic  fatigue 
syndrome  will  be  conducted  in  the  cities 
of  Atlanta,  Georgia,  Grand  Rapids, 
Michigan,  Reno,  Nevada,  and  Wichita. 
Kansas.  The  purpose  of  the  survey  is  to 
establish  incidence  and  prevalence  of 
the  syndrome  and  describe  the  illness. 

Respondents:  Individuals  or 
households; 

Number  of  Respondents:  1.120; 

Number  of  Responses  per 
Respondent:  3; 

Average  Burden  per  Response:  737 
hours; 

Estimated  Annual  Burden:  2,478 
hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
Room  3208.  Washington.  DC  20503. 

Date:  June  12, 1989. 
James  M.  Friedman, 

Acting  Deputy  Assistant  Secretory  for  Healtlt 

(Planning  and  Evaluation). 

[FR  Doc.  89-14349  Filed  6-15-89;  8:45  am) 

MUMQ  CODE  4ia0-t7-« 


Social  Security  Administration 

Agency  Forms  SulMnitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pub.  L  96- 
511,  The  Paperwork  Reduction  Act.  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
June  9. 1989. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 

1.  Domestic  Service  Questionnaire — 
0960-0047— The  information  collected 
on  the  form  SSA-7155  is  used  by  the 
Social  Security  Administration  to 
determine  if  the  domestic  services  of  an 
individual  performed  in  the  home  of  a 
son  or  daughter  are  covered 
employment  under  the  Social  Security 
Act.  The  respondents  are  the  employers 
of  claimants  for  benefits  whose 
entitlement  depends  upon  their  domestic 
services  employment. 

Number  of  Respondents:  20,000 

Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  10.000 

2.  Request  For  Reconsideration — 
Disability  Cessation— 0960-0349— The 
information  collected  on  the  form  SSA- 
789  is  used  by  the  Social  Security 
Administration  to  schedule  hearings  and 
develop  additional  evidence  for 
individuals  who  have  received  an  initial 
or  revised  determination  that  their 
disability  ceased,  did  not  exist  or  is  no 
longer  disabling. 

Number  of  Respondents:  34.000 

Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  12 

minutes 
Estimated  Annua!  Burden:  6.800  hours 

3.  The  SSA  Automated  Solicitation 
Mailing  List  and  the  SSA  Automated 
Solicitation  List  for  Building 
Maintenance— 0960-XXXX— The 
information  collected  on  the  forms  SSA- 
4123/SSA-4124  is  used  by  the  Social 
Security  Administration  to  maintain 
interested  vendors  on  an  automated 
solicitation  mailing  list 

Number  of  Respondents:  4.000 

Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  333 

4.  SSA-Initiated  Personal  Earnings 
and  Benefit  Estimate  Statement 
Questionnaires — ^New — ^Tbe  information 
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collected  on  these  forms  will  be  used  by 
the  Social  Security  Administration  to 
ascertain  the  value  of  providing 
personal  Social  Security  information  to 
individuals  who  have  not  requested  it 
The  respondents  will  be  non- 
beneficiaries  between  the  ages  of  19  and 
64  who  are  selected  to  participate  in  this 
survey. 

Number  of  Respondentf:  12.750 

Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  2,242  hours 
OMB  Desk  Officer  Justin  Kopca. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  tq  the  appropriate  OMB  Desk 
Offlcer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch, 
New  Executive  OfBce  Building,  Room 
3206.  Washington,  DC  20S03. 

Date:  June  12, 1960. 

Roo  CompstOQ. 

Social  Security  Administratioa.  Reports 
Clearance  Officer 

[FR  Doc  8B-143S5  Piled  6-15-80: 8:45  am] 

njJNQ  coot  41S0-11-II 


DEPARTyENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Offlce  of  the  AaeMant  flecrttiry  for' 
llniiynn  rertf  al  tlmialnn 


(Docket  Na  N-«»-1962;  Fn-264«] 

Nehemlah  Houetng  Opportunity  Grants 
Program;  Fund  AvaUaMlty 

aoincy:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

action:  Notice  of  fund  availability. 

SUMMANV:  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1B87 
(Pub.  L  10O-242,  approved  February  5, 
1988)  established  the  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOP). 
Under  NHOP,  HUD  is  authorized  to 
make  grants  to  nonproHt  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  On  May  22, 1989  (54 
FR  22248.  HUD  published  a  Hnal  rule 
establishing  the  requirements  for  NHOP. 
This  notice  announces  the  availability  of 
$20  million  in  funds  appropriated  for 
NHOP  in  the  Housing  and  Urban 
Development — Independent  Agencies 
Appropriations  Act,  1989  (Pub.  L  100- 
404,  approved  August  19. 1988).  These 


funds  are  available  for  obligation  on 

July  1, 1989.  This  notice  solicits 

applications  for  assistance. 

dates:  This  notice  is  effective  on  June 

16. 1989.  Applications  are  due  August  15, 

1989. 

ran  FURTHER  INFORMATION  CONTACT: 

Morris  Carter,  Director,  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing.  Department  of 
Housing  and  Urban  Elevelopment,  Room 
9272, 451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
755-6720.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  426-0015.  (These  telephone 
numbers  are  not  toll-free.)  AppUcation 
packages  (requests  for  grant  application) 
may  be  obtained  at  the  above  address. 

A.  Background  . 

Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5, 
1988)  established  the  Nehemiah  Housing 
Opportimity  Grants  Program  (NHOP). 
Under  NHOP.  HUD  is  authorized  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  The  loans  to  the 
family:  may  not  exceed  $15,000;  bear  no 
interest;  are  secured  by  a  second 
mortgage  held  by  the  Secretary:  and  are 
repayable  to  the  Secretary  upon  the 
sale,  lease,  or  transfer  of  the  property. 
On  May  22, 1989  (54  FR  22248),  HUD 
published  a  final  rule  establishing  the 
requirements  for  NHOP.  The  final  rule  is 
effective  on  July  13, 1989. 

In  the  Department  of  Housing  and 
Urban  Development— Independent 
Agencies  Appropriations  Act,  1980  (Pub. 
L 100-404,  approved  August  19, 1988), 
$20  million  was  appropriated  for  NHOP. 
These  funds  are  available  for  obligation 
on  July  1, 1989.  This  notice  announces 
the  availability  of  the  $20  million  for 
NHOP  and  solicits  applications  for  the 
use  of  these  funds.  The  application 
procedures  and  filing  deadlines  are  set 
forth  in  paragraph  B  below. 

B.  AppUcation  Procedures 

An  application  package  (request  for 
grant  application)  describing  the 
information  that  applicants  for  NHOP 
assistance  must  submit  will  be  made 
available  upon  the  written  request  of 
any  party  made  to:  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing.  Department  of 
Housing  and  Urban  Development,  Room 
9272,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Applications 
must  be  submitted  to  this  address  on  the 


forms  prescribed  by  HUD  and  must  l>e 
hand  delivered  and  received,  or 
postmarked,  no  later  than  August  15, 
1989. 

Following  the  expiration  of  the  August 
15, 1989  deadline,  HUD  headquarters 
will  review,  rate  and  rank  applications 
consistent  with  the  procedures 
announced  in  the  final  rule.  Applicants 
awarded  a  NHOP  grant  will  be  notified 
of  their  selection  as  soon  as  practicable 
following  the  completion  of  the  selection 
process. 

C  Selection  Procedures 

In  accordance  with  S  280.200(d)  of  the 
final  rules,  HUD  announces  that  the 
maximum  number  of  points  that  may  be 
awarded  under  each  of  the  ranking 
criterion  are: 

1.  Contributions  of  land 
(§  280.220(b)(l])— 20  points. 

2.  Other  contributions 

(S  280.220(b)(2))— 15  poinU.  Under  this 
criterion,  applicants  that  will  receive 
non-Federal  financial  and  other 
contributions  under  a  State-designated 
enterprise  zone  program  will  be 
awarded  additional  points.  HUD  has 
decided  to  award  an  additional  two 
points  to  such  applications.  Accordingly, 
the  maximum  number  of  points  that  may 
be  awarded  under  this  criterion  to  an 
applicant  that  will  not  receive 
contributions  under  a  State-designated 
enterprise  zone  program  is  13  points. 
The  maximum  number  of  points  that 
may  be  awarded  to  an  applicant  that 
will  receive  such  contributions  is  15 
points. 

3.  Cost  effectiveness 

(5  280.220(b)(3))— 15  points. 

4.  Neighborhood  blight 
(1280.220(b)(4))— 20  points. 
/h^<e6ffstruction  cost  (9  280.220(b)(S))— 
15  points. 

6.  Local  resident  involvement 
(9  280.220(b)(2))— 15  points. 

Additionally,  HUD  intends  to  use  the 
appropriate  quarterly  local  cost 
multipliers  listed  in  the  Residential  Cost 
Handbook  published  by  Marshall  and 
Swift  Publication  Company  to  adjust  for 
construction  costs  between  market 
areas  as  required  under  ranking  criteria 
9  280.220(b)  (3)  and  (5). 

D.  Other  Information 

The  information  collection  contained 
in  this  NOFA  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520)  and  assigned  OMB 
control  number  2502-0385.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  include  the 
time  for  reviewing  instructions. 
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searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  with  the 
final  rule  published  May  22. 1989  (54  FR 
22248).  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street  SW..  Room  10276. 
Washington  DC  20410  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington  DC  20503. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  (Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  weekdays)  in  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10276,  at  the  address  hsted  above. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.179. 

Authority:  Sec.  611,  Housing  and 
Community  Development  Act  of  1987  (Pub.  L 
100-242.  approved  February  5. 1988);  sec  7(d) 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Date:  May  2. 1989. 
lames  E.  Schoenl>erger, 
General  Deputy  Assistant  Secretary  for 
Housing  Deputy  Federal  Housing 
Commissioner. 
(FR  Doc.  89-14312  FUed  6-15-89;  8:45  am] 

BNJJNO  CODE  4310-27-M 


DEPARTMENT  OF  THE  INTERIOR 
I AA-620-09-41 1 1-12-2410] 

Bureau  of  Land  Management 

Information  Collection  Sulmiitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau's 


clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwoiii 
Reduction  Project  (1004-0034). 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Oil  and  Gas  Lease  Transfers  by 
Assignment  or  Operating  Rights 
(Sublease). 

OMB  Approval  Number:  1004-0034. 

Abstract-  Respondents  supply 
information  on  forms  which  are 
submitted  by  an  apphcant  wishing  to 
assign/transfer  an  intemest  in  an  oil 
and  gas  or  geothermal  lease. 

Bureau  Form  Numbers:  3000-3,  3000- 
3a. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individiuals,  small  businesses,  large 
corporations. 

Estimated  Completion  Time:  Vi  hour. 

Annual  Responses:  60,000. 

Annual  Burden  Hours:  30,000. 

Bureau  Clearance  Officer  (Alternate) 
Rick  lovaine  (202)  653-8853. 

Date:  May  30. 1969. 
GwMge  F.  Brown, 

Deputy  Assistant  Director,  Energy  and 

Mineral  Resources/Fluids. 

[FR  Doc.  8»-14352  Filed  6-15-89: 8:45am] 

BNXMQ  COOC  4310-M-M 


(UT-942-0»-4212-19;  U-6S09S] 

Public  l^nds  Held  In  Trust  for  ttie  Ute 
Mountatoi  Ute  Indian  Trfte 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that, 
pursuant  to  Pub.  L  100-708  (102  Stat. 
4714)  dated  November  23, 1988,  certain 
l^ids,  as  depicted  on  maps  contained  in 
the  Ute  Mountain  Ute  Indian  Agency 
Office,  Bureau  of  Indian  Affairs, 
Towaoc,  Co.  81334.  the  Tribal 
Headquarters  of  the  Ute  Mountain  Ute 
Indian  Tribe,  Towaoc,  Co.  81334,  the 
Utah  State  Office,  Bureau  of  Land 
Management,  324  South  State  Street, 
Salt  Lake  City,  UT  84111.  and  the  Moab 
District  Office,  Bureau  of  Land 
Management,  82  East  Dogwood.  Moab, 
UT.  84532,  are  held  in  trust  by  the 
United  States  for  the  benefit  of  the  Ute 
Mountain  Ute  Indian  Tribe  and  are  part 
of  the  Tribe's  reservation. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Darwin  Snell.  Utah  State  Office, 
Bureau  of  Land  Management,  324  South 
State  Street,  Salt  Lake  City.  UT  84111, 
801-539-4102. 

The  public  lands  are  described  as 
follows: 


Salt  Lake  Metidian,  Utah 

T.  36  S..  T.  21  E. 
Sec  7.  NEy4SWy«. 

The  described  land  aggregate  40  acres  in 
San  fuan  County. 

Robert  Lopez, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  89-14354  Filed  e-15-a9:  8:45  am] 

■ajUNQ  CODE  431S-00-H 


(CA-21603] 

Realty  Action;  Exctnnge  of  PutHic  and 
Private  Lands,  Riverskle  County, 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action: 
Exchange  of  Public  and  Private  Lands. 
CA-2ie03. 

SUMMARY:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716): 

liBgal  Deseription 

Riverside  County 

San  Bernardino  Meridian.  California 
Township  6  South,  Range  20  East 
Section  33:  Lots  2.  3,  and  4.  N  VkNW  %  and 

NViS^NWy4* 
Containing  203.34  acres,  more  or  less. 

In  exchange  for  this  land,  the  United 
States  will  acquire  the  following 
described  non-federal  lands  in  Riverside 
County  from  Newport  Harbor 
Development  Company.  Incorporated: 

San  Bonardino  Meridian.  Calif oniia 

Parcel  No.  1: 

Township  6  South,  Range  20  East 

Section  32:  S^iSEV* 

Parcel  No.  2: 

Township  6  South,  Range  14  East 

Section  16:  EV4WV4,  WV4SEV4:  Excepting  all 
oil.  gas,  oil  shale,  phosphate,  sodium,  gold, 
silver  and  all  other  mineral  deposits 
reserved  by  the  State  of  California. 

Containing  320  acres,  more  or  less. 

The  purpose  of  the  exchange  is  to 
acquire  non-federal  lands  within  or 
adjoining  designated  Areas  of  Critical 
Environmental  Concern  (ACEC).  The 
ACEC's  (Chuckwalla  Bench  and 
Chuckwalla  Valley  Dune  Thicket) 
provide  critical  habitat  for  desert 
tortoise  and  other  sensitive  desert 


*A  final  approved  survey  plal  of  the  selected 
public  land  will  be  prepared  by  Ihe  Cadastral 
Survey  prior  to  patent  issuance.  The  public  and/or 
private  acreage  or  values  will  be  adjusted  based 
upon  Ihe  acreage  of  the  selected  land  determined  by 
final  survey. 
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wildlife.  The  exchange  would  create  a 
more  logical  and  efTicient  land 
management  pattern  and  would  enhance 
the  Bureau  of  Land  Management's  goal 
to  acquire  private  lands  within  critical 
wildlife  habitat  areas.  The  public 
interest  will  be  served  by  completing 
this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by 
Newport  Harbor  Development 
Company.  Incorporated  of  funds  in  an 
amount  not  to  exceed  25  percent  of  the 
total  value  of  the  land  to  be  transferred 
o:it  of  Federal  ownership. 

The  land  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  pursuant  to  the  Act 
of  August  30, 1890  (26  Stat.  391;  43  U.S.C. 
945). 

2.  Those  rights  for  an  existing  Federal 
Aid  Highway  granted  to  CALTRANS,  by 
ri^ht-of-way  grant  R-136,  pursuant  to  the 
Act  of  August  27, 1958  (23  U.S.C.  107(d)). 

3.  Those  rights  for  an  existing  Federal 
Aid  Highway  and  water  drainage  area 
granted  to  CALTRANS.  by  right-of-way 
grant  LA-054204.  pursuant  to  the  Act  of 
November  9, 1921. 

In  addition  to  the  above  reservations, 
transfer  of  the  land  from  the  United 
States  to  Newport  Harbor  Development 
Company  will  also  be  subject  to  the 
following  rights  of  third  parties: 

1.  Those  rights  for  an  existing 
overhead  telephone  line  right-of-way 
granted  to  Southern  California  Edison 
(SCE)  Company,  its  successors  or 
assigns,  by  right-of-way  grant  CA-16386, 
pursuant  to  Title  V  of  the  Act  of  October 
21. 1976  (43  U.S.C.  1761-n). 

2.  Those  rights  for  an  existing  electric 
power  line  right-of-way  granted  to  SCE, 
its  successors,  or  assigns,  by  right-of- 
way  CA-19160,  pursuant  to  the  Act  of 
February  15. 1901  (31  Stat.  790). 

3.  Those  rights  for  an  existing 
underground  communications  line  right- 
of-way  granted  to  the  Continental 
Telephone  Company  of  California,  its 
successors  or  assigns,  by  right-of-way 
CA-20252,  pursuant  to  Title  V  of  the  Act 
of  October  21. 1976  (43  U.S.C.  1761-71). 

4.  Those  rights  for  an  existing 
telephone  line,  capacitor  site,  and 
access  road  granted  to  SCE,  its 
successors  or  assigns,  by  right-of-way 
CA-4163.  pursuant  to  Title  V  of  the  Act 
of  October  21. 1976  (43  U.S.C.  1761-71). 

5.  Those  rights  for  an  existing 
underground  communications  line 
granted  to  American  Telephone  and 


Telegraph  Communication  of  California, 
its  successors  or  assigns,  by  right-of- 
way  grant  CA-16385,  pursuant  to  Title  V 
of  the  Act  of  October  21, 1976  (43  U.S.C. 
1761-71). 

6.  Those  rights  for  an  existing 
electrical  power  transmission  line 
granted  to  SCE,  its  successors  or 
assigns,  by  right-of-way  grant  CA-20241, 
pursuant  to  Title  V  of  the  Act  of  October 
21, 1976  (43  U.S.C,  1761-71). 

7.  Those  rights  for  an  existing 
underground  oil  and  gas  pipe  line 
granted  to  the  Southern  California  Gas 
Company,  its  successors  or  assigns,  by 
right-of-way  grant  LA-01 10795,  pursuant 
to  the  Act  of  February  25. 1920  (30  U.S.C. 
186). 

&  Those  rights  for  an  existing 
underground  oil  and  gas  pipe  line 
granted  to  the  Southern  California  Gas 
Company,  it  successors  or  assigns,  by 
right-of-way  grant  LA-0107395,  pursuant 
Title  V  of  the  Act  of  October  21, 1976  (43 
U.S.C.  1781-71). 

9.  Those  rights  for  an  existing  road 
granted  to  the  California  Department  of 
Corrections,  by  right-of-way  grant  CA- 
19090,  pursuant  Title  V  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1781-71). 

10.  Those  rights  for  an  existing  access 
road  granted  to  Mr.  Spiros  Demetrulias, 
his  successors  or  assigns,  by  right-of- 
way  grant  CA-15527,  pursuant  Title  V  of 
the  Act  of  October  21. 1976  (43  U.S.C. 
1761-71). 

11.  Those  rights  for  an  existing 
underground  communications  line 
granted  to  U.S.  Sprint  Communications 
Company,  by  right-of-way  grant  CA- 
18888,  pursuant  Title  V  of  the  Act  of 
October  21, 1978  (43  U.S.C.  1761-71). 

12.  Those  rights  of  the  current  grazing 
lessee.  )oe  Auza,  to  graze  5  Animal  Unit 
Months  (AUM)  of  his  existing  grazing 
lease.  Ford  Dry  Lake  Ephemeral  Grazing 
Allotment  (Allotment  No.  6044).  until 
July  31, 1991,  unless  the  lessee  waives 
that  portion  of  his  grazing  lease  affected 
by  the  proposed  exchange.  In  the  event 
a  waiver  is  not  submitted  by  the  lessee, 
the  Newport  Harbor  Development 
Company  is  entitled  to  receive  annual 
grazing  fees  from  the  lessee  for  that 
portion  of  the  lease  ejected  by  title 
transfer  in  an  amount  not  to  exceed  that 
which  is  authorized  under  the  Federal 
Grazing  Fee  published  in  the  Federal 
Register. 

The  offered  private  land  will  be 
acquired  subject  to  the  following  third 
party  rights  and  reservations: 

Parcel  No.  2: 

1.  An  easement  in  favor  of  the  public 
over  any  portion  of  the  herein  described 
property  included  within  public  roads. 


2.  A  right-of-way  flfteen  feet  within 
the  boundaries  of  the  herein  described 
property  also  proving  rights  appurtenant 
to  every  acre  therein  for  water  in  or  on 
the  property  located  on  said  Section  16 
herein  described,  as  granted  to  Myer 
Silverman  and  Frances  M.  Silverman, 
husband  and  wife,  by  deed  recorded 
June  23, 1960  as  Instrument  No.  55882  of 
Official  Records  of  Riverside  County, 
California. 

3.  A  reservation  for  the  right  to  drill 
for  and  extract  such  deposits  of  oil  and 
gas,  or  gas,  and  to  prospect  for,  mine, 
and  remove  such  deposits  of  other 
minerals  from  said  lands  as  may  be 
required  therefor,  upon  compliance  with 
the  conditions  and  subject  to  the 
provisions  and  limitations  of  Chapter  5, 
Part  I,  Division  of  6  of  the  Public 
Resources  Code,  and  further  reserved  to 
the  people  the  absolute  right  to  finish 
thereon  as  provided  by  Section  25  of 
Article  I  of  the  Constitution  of  the  State 
of  California,  as  reserved  in  the  State  of 
California  patent,  recorded  February  10. 
1958  as  Instrument  No.  9682  of  the 
Official  Records  of  Riverside  County, 
California. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws,  except 
for  mineral  leasing.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  years  from  the  date  of 
publication,  whichever  occurs  first  For 
further  information  concerning  this 
exchange,  including  the  environmental 
assessment  and  land  report,  contact 
Peter  A.  Kempenich,  BLM  Palm  Springs- 
South  Coast  Resource  Area  O^ce,  400 
South  Farrell  Drive,  Suite  B-205,  Palm 
Springs,  California  92262. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  June  13. 1989. 
ILW.Riackaii. 

Acting  District  Manager. 

[FR  Doc  89-14415  Filed  6-15-89;  6:45  amj 
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Incidental  Take  Permit  Application  and 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
the  Incidental  Take  Proposal  for  the 
Comanche  Trail  Road  Project,  Travis 
County,  TX 

agency:  Fish  and  WildUfe  Service 
(FWS).  Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  FWS  is  considering  an  application 
submitted  by  Travis  County  Public 
Improvements  and  Transportation 
Department  (PITD)  to  take  federally 
listed  endangered  black-capped  vireos 
[Vireo  atricapillus).  The  term  "take"  is 
herein  used  as  defined  in  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  implementing  regulations. 
The  proposed  take  would  occur  under 
the  provisions  of  Section  10(a)  of  the 
Endangered  Species  Act  and  would  l>e 
incidental  to  the  widening  and 
realignment  of  Comanche  Trail,  a  county 
maintained  road  in  northwestern  Travis 
County,  Texas.  The  FWS  intends  to 
gather  information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  incidental  take 
application.  This  notice  is  being 
furnished  as  required  by  the  Endangered 
Species  Act  Regulations  (50  CFR  17.22) 
and  National  Environmental  Policy  Act 
Regulations  (40  CFR  1501.7).  The  FWS  is 
soliciting  participation  in  this  scoping 
process  and  comments  on  PITD's 
proposal,  including  the  direct,  indirect 
and  cumulative  impacts  that 
implementation  of  the  proposal  would 
have  on  endangered  species  and  other 
environmental  resources.  A  public 
meeting  will  also  be  held. 

DATES:  Written  comments  should  be 
received  on  or  before  July  17, 1989.  A 
public  meeting  will  be  held  in  Travis 
County,  Texas,  on  Thursday,  June  29, 
1989. 

ADDRESSES:  Conunents  should  be 
addressed  to  Robert  M.  Short,  Field 
Supervisor,  United  States  Department  of 
the  Interior,  Fish  and  Wildlife  Service, 
819  Taylor  Street  Room  9A33,  Fort 
Worth.  Texas  76102.  The  public  meeting 
on  June  29, 1989,  will  be  held  at  7K)0  pm 
at  Travis  County  Precinct  2  Road  and 
Bridge  Office,  13303  Low  Water 
Crossing  Road,  Austin,  Texas  78732  (Vio 
mile  from  Ranch  to  Market  Road  620  at 
Mansfield  Dam). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Tilton,  U.S.  Fish  and  Wildlife 
Service.  819  Taylor  Street,  Room  9A33, 
Fort  Worth.  Texas  76102,  telephone  817/ 
334-2961. 


SUPPLEMENTARY  INFORMATION: 

The  black-capped  vireo  was  listed  as 
endangered  by  the  FWS  in  November 
1987.  Section  9  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA), 
prohibits  "taking"  federally  listed 
spT'es.  Section  10(a)  of  the  ESA  allows 
the  FWS  to  permit  incidental  take  of 
federally  listed  species  upon  approval  of 
an  application  supported  by  a  Habitat 
Conservation  Plan  for  the  affected 
species.  The  Habitat  Conservation  Plan 
must  ensure  that  any  take  does  not 
jeopardize  the  continued  existence  of 
the  species.  On  March  31, 1989,  the  FWS 
received  a  section  10(a)  application  and 
supporting  documents  {Final  Report 
Environmental  Assessment.  Biological 
Assessment  and  Habitat  Conservation 
Plan  for  Black-capped  Vireo  and  Bee 
Creek  Cave  Harvestman— Comanche 
Trail  Project  (CIP  No.  2-016)  and  Bullick 
Hollow  Road  Project  (CIP  No.  2-020). 
Travis  County,  Texas)  from  the  PITD. 

The  PITD  finds  that  the  Bee  Creek 
Cave  Harvestman  would  not  be  affected 
by  the  proposed  projects,  and  the  Bullick 
Hollow  Road  Project  would  not  affect 
the  black-capped  vireo.  However, 
construction  of  the  proposed 
Commanche  Trail  project,  which  is 
proposed  to  be  completed  in  two  phases, 
would  require  clearing  of  woody 
vegetation  in  black-capped  vireo  nesting 
territories.  Black-capped  vireo  nesting 
territories  are  established  during  late 
March  through  early  September  in 
several  areas  in  western  Travis  County, 
and  other  areas  in  Texas  and 
Oklahoma.  Substantial  clearing  of 
woody  vegetation  and  construction 
activity  within  documented  territories 
constitute  "taking"  as  defined  by  the 
ESA  and  implementing  regulations. 

Project  Descriptions 

The  Comanche  Trail  project  is 
proposed  to  be  completed  in  two  phases. 
Phase  One  involves  relocating  the 
existing  intersection  of  Comanche  Trail 
and  Ranch  to  Market  Road  620  (RM  620) 
to  a  point  approximately  825  feet  to  the 
east.  At  the  new  intersection,  Comanche 
Trail  would  consist  of  four  lanes  divided 
by  a  raised  median,  for  a  total  right-of- 
way  width  of  approximately  120  feet. 
Phase  One  also  involves  widening  and 
realignment  of  approximately  4,000  feet 
of  the  existing  roadway  fiom  RM  620  to 
the  Oasis  Restaurant.  North  of  the 
intersection,  the  new  road  would  have  a 
paved  surface  approximately  58  feet 
wide  and  a  90-foot-wide  maintained 
right-of-way.  Construction  of  Phase  One 
of  the  proposed  Comanche  Trail  project   . 
would  require  clearing  of  some  woody 
vegetation  in  five  black-capped  vireo 
territories  documented  during  the  1987 
and  1988  nesting  seasons.  The  proposed 


right-of-way  would  also  occur 
approximately  35  feet  west  of  a  sinkhole 
known  to  be  inhabited  by  the  Bee  Creek 
Cave  Harvestman  [Texella  reddelli).  a 
cave-dwelling  invertebrate,  which  was 
listed  as  endangered  by  the  FWS  in 
September  1988.  Phase  Two  involves 
widening,  to  conform  to  Travis  County 
roadway  standards,  from  the  Oasis 
Restaurant  to  Oasis  Bluff  Drive. 
Construction  of  Phase  Two  would  have 
no  direct  impact  on  currently  listed 
endangered  or  threatened  species. 

The  purpose  of  the  proposed  action  is 
to  alleviate  hazardous  conditions  at  the 
intersection  of  existing  Comanche  Trail 
with  RM  620,  and  along  Comanche  Trail 
to  the  west.  Due  partly  to  the  present 
location  of  the  intersection  at  the  top  of 
a  steep  grade,  visibility  is  limited  and 
PITD  has  determined  the  site  is 
unsuitable  for  a  traffic  signal.  The 
hazardous  condition  results  in  traffic 
jams,  particularly  on  summer  weekends 
when  traffic  loads  to  and  fit>m  parks,  a 
residential  area,  and  a  restaurant  are 
high. 

The  PITD  has  evaluated  three 
alternatives  to  the  proposed  project 
Alternative  #1  would  involve 
realignment  to  the  east  requiring  a 
bridge  of  1500  feet  at  a  total  cost  of  over 
ten  million  dollars.  This  alternative 
would  also  have  a  direct  impact  on  at 
least  one  black-capped  vireo  territory. 
Therefore,  the  PTTD  has  rejected  this 
alternative.  Alternative  #2  would  avoid 
direct  impact  to  black-capped  vireo 
territories.  However.  PITD  has 
determined  this  alternative  would  be 
unacceptable  because:  (a)  it  would 
impact  prime  habitat  of  the  golden- 
cheeked  warbler,  a  candidate  for 
Federal  listing,  (b)  the  road  would 
intersect  black-capped  vireo  habitat 
"supporting  two  or  more  territories",  (c) 
the  alignment  is  scenic  property,  and  (d) 
the  tract  is  not  available  without  a 
condemnation  suit  and  potentially  high 
cost.  Alternative  #3,  the  "No  Action" 
alternative,  is  deemed  infeasible  due  to 
the  need  for  relocating  the  intersection 
of  Comanche  Trail  with  RM  620. 

The  Bullick  Hollow  Road  project  is 
also  proposed  for  construction  in  two 
phases.  Phase  One  would  require  some 
widening  and  realignment  of  existing 
Bullick  Hollow  Road  from  RM  620  to 
Oasis  Bluff  Drive.  Phase  Two  is 
presently  proposed  as  an  overlay  of  the 
existing  roadway,  from  Oasis  BIuiT 
Drive  to  Anderson  Mill  Road.  The  total 
length  of  the  roadway  improvements 
would  be  approximately  16,000  feet 
Recent  sightings  of  black-capped  vireos 
at  the  intersection  of  existing  Bullick 
Hollow  Road  and  RM  620  indicate  this 
species  may  use  habitat  that  would  be 
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impacted,  however  no  established 
breeding  territories  have  been 
documented  within  the  proposed  right- 
of-way  in  recent  years. 

Proposed  Coniervatioo  Measures  For 
Endangered  Species 

The  PITD  finds  that  there  will  be  no 
adverse  effects  on  the  Bee  Creek  Cave 
Harxestman.  provided  that  protective 
measures  are  implemented.  The 
proposed  protective  measures  are:  (1) 
The  cave  located  near  the  proposed 
Comanche  Trail  right-of-way  will  be 
acquired  or  dedicated  as  a  conservation 
easement,  (2)  trees  and  vegetation 
contributing  organic  matter  to  the  cave 
will  be  protected,  (3)  a  silt  fence  will  be 
placed  around  the  cave  opening  until  the 
surrounding  area  is  revegetated,  (4)  a 
berm  and  borrow  ditch  will  be 
constructed  to  divert  roadway  runoff,  (5) 
construction  equipment  and  material 
storage  in  the  immediate  vicinity  of  the 
cave  will  be  avoided,  and  (6) 
construction  workers  will  be  informed  of 
the  location  of  the  cave  and  of 
precautionary  measures. 

The  PITD's  Habitat  Conservation  Plan 
provides  measures  to  lessen  adverse 
effects  on  the  black-capped  vireo 
resulting  from  construction  of  Phase  One 
of  the  Comanche  Trail  Project,  and  to 
avoid  additional  adverse  effects  from 
the  construction  of  Comanche  Trail  and 
the  Bullick  Hollow  project.  The 
proposed  conservation  measures  are:  (1) 
Schedule  construction  to  coincide  with 
absence  of  black-capped  vireos  from 
nesting  territories,  (2)  commit  Travis 
County  to  participate  in  development  of 
a  regional  habitat  conservation  plan,  (3) 
band  and  monitor  black-capped  vireo. 
(4)  construct  and  arrange  for  the 
maintenance  and  operation  of  12  traps 
to  control  brown-headed  cowbirds  (nest 
parasites  of  the  black-capped  vireo).  (5) 
develop  and  implement  an  improved 
strategy  for  brown-headed  cowbird 
control,  (6)  dedicate  four  permanent 
management  tracts  (Comanche  Peak 
Joint  Venture — 78  acres,  Horizon  Park — 
22  acres,  the  abandoned  segment  of 
Comanche  Trail — 3.3  acres,  and  the 
Eanes  School  Site — 7.2  acres],  including 
habitat  occupied  by  six  to  eight 
territories  in  1987-1988,  (7)  enhance  or 
restore  black-capped  vireo  habitat  in  the 
four  management  tracts,  (8)  sponsor  a 
public  education  program  in  area 
neighborhoods,  and  (9)  implement 
modified  park  management  practices  at 
Hippie  Hollow  Park,  where  black- 
capped  vireo  presently  nest. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
identified  and  addressed,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  The  F\VS  will 


consider  all  comments  received  in 
making  its  determination  regarding 
whether  to  grant  the  permit  requested 
by  PITD.  Environmental  review  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq),  NEPA 
Regulations  (40  CFR  1500-1508),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  ESA 
Regulations  (50  CFR  17),  other 
appropriate  Federal  regulations,  and 
FWS  procedures  for  compliance  with 
those  regulations.  Interested  persons 
may  comment  within  30  days  of  the  date 
of  this  publication  by  submitting  written 
views,  arguments  or  data  to  the  FWS  at 
the  above  address.  Copies  of  pertinent 
documents  are  available  for  inspection 
by  the  public  during  normal  business 
hours  at  the  FWS  address  provided 
above,  or  at  the  office  of  D'Ann  Johnson, 
Assistant  County  Attorney,  Third  Floor, 
the  Stokes  Building.  314  West  11th 
Street,  Austin,  Texas,  telephone  512/ 
473-9415. 

We  estimate  the  Draft  EIS  will  be 
made  available  to  the  public  by  October 
1.1989. 

Date:  June  12. 1989. 
R.K.  Robinson. 

Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

[FR  Doc.  89-14307  Filed  6-15-89:  8:45  am} 
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National  Park  Service 

Martin  Luther  King,  Jr.,  National 
Historic  Site;  Meeting 

agency:  National  Park  Service;  Martin 
Luther  King.  Jr..  National  Historic  Site. 
ACTtOM:  Notice  of  advisory  commission 
meeting. 

summary:  Notice  is  hereby  given  in 

accordance  with  the  Federal  Advisory 

Commission  Act  that  a  meeting  of  the 

Martin  Luther  King.  Jr.,  National  Historic 

Site  Advisory  Commission  will  be  held 

at  10:30  a.m.  at  the  following  location 

and  date. 

date:  June  28, 1989. 

AOORESS:  The  Martin  Luther  King.  Jr.. 

Center  for  Nonviolent  Social  Change. 

Inc.,  Freedom  Hall  Complex,  Room  261, 

449  Auburn  Avenue  NE.,  Atlanta, 

Georgia  30312. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randolph  Scott,  Superintendent, 
Martin  Luther  King,  Jr.,  National  Historic 
Site,  522  Auburn  Avenue,  NE.,  Atlanta. 
Georgia  30312. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Martin  Luthem  King.  Jr.. 


National  Historic  Site  Advisory 
Commission  is  to  advise  the  Secretary  of 
the  Interior  or  his  designee  on  matters  of 
planning  and  administration  of  the 
Martin  Luther  King,  Jr.,  National  Historic 
Site  and  Preservation  District.  The 
members  of  the  Advisory  Commission 
are  as  follows: 
Ms.  Portia  Scott,  Chairperson 
Mr.  William  W.  Allison 
Mr.  Arthur  J.  Clement  '' 

Mr.  John  Cox 
Ms.  Barbara  Faga 
Mrs.  Christine  King  Farris 
Mrs.  Valena  Henderson 
Mr.  C.  Randy  Humphrey 
Dr.  Elizabeth  A.  Lyon 
Rev.  loseph  L  Roberts 
Mrs.  Coretta  Scott  King.  Ex-Officio  Member 
Director.  National  Park  Service,  Ex-Officio 
Meml}er 

The  matters  to  be  discussed  at  this 
meeting  will  include  the  status  of  park 
development  and  interpretive  activities. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

W.  Thomas  Brown, 
Acting  Regional  Director.  Southeast  Region. 

Date:  June  6, 1989. 
|FR  Doc.  89-14298  Filed  6-15-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  8S-97] 

Clinton  Dewitt  Nutt,  D.O^  Houston,  TX; 
Hearing 

Notice  is  hereby  given  that  on 
September  19, 1988,  the  Drug 
Enforcement  Administration. 
Department  of  Justice,  issued  to  Clinton 
Dewitt  Nutt,  D.O.,  an  Order  to  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
DEA  Certificate  of  Registration, 
AN0874897.  and  deny  any  pending 
applications. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
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this  matter  will  be  held  on  Thursday. 
June  15, 1989,  commencing  at  11:30  a.m.. 
at  the  Westside  Command  Center,  3202 
S.  Dairy  Ashford  Road,  Houston,  Texas. 

Dated:  June  9. 1989. 

|ohn  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-14395  Filed  6-15-89;  8:45  am) 

BNXING  CODE  4410-OS-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EUgibNIty  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  Involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  26, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  tije 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shovm  l)elow, 
not  later  than  Jime  26, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Emplojonent  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  30th  day  of 
May  1989. 
Glenn  M.  Zech. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/«vortiers/firm) 


Location 


Date 
received 


Dateol 

petition 


Petition 
number 


Artctes  produced 


Accurate  Pafis  Co..  Ace  Electnc  Co. 
(UAW). 

Adas  Wreline  Service  (Worlters) 

AUas  Wireline  Service  (Worlters) 

Adas  Wireline  Service  (Worlters) 

BalxxKk  &  WHcox,  Co.  (USWA) _ 

Bausch  &  Lomb.  Inc.  (Worfcers) 

C&A  Wallcoverings.  Inc.  (Wortiers) _.... 

Continental  Plastic  &  Chemical.  Inc.  (Com- 
pany). 

E.W.  Bowman.  Inc.  (USWA) 

Economy  Color  Card  (WorVers) 

GTE  Products.  Corp.  U.S.  Lighting/Con- 
sumer Div.  (Company). 

Gert)er  Babywear  (Workers) 

Hanna  Instruments  (Workers) „.. 

Howard  Martin  Knitting  Mills,  Inc.  (ILGWU).. 

Idea  Courier/Servcom  (Workers) 

Institute  for  Scientific  Information  (Work- 
ers). 

Koto  Cutting  Room  (ILGWU) „... 

Lumered  Corp.  (Workers) „ 

MAG  Convoy,  Inc.  (Workers) „ 

Oxford  Superconducting  Technotogy.  Inc. 
(Woriters). 

Pancratz  Co.  (HVAC) 

Pearson-Sibert  Oil  Co.  of  Texas  (Workers).. 

Raytron-db.a.  C.E  F.  Co.  (Workers) 

Sally  Gee,  Inc.  (ILGWU) 

Tech-Senoces/TXX  Operatk)ns  (Workers)... 

Textron.  Inc.  RandaM  Oiv.  (Workers) 

Therma-TRU  (Workers) 

Trico  Industries,  inc.  (Workers) 

Wabash  Datatech  Inc.  (Ckxnpany) 


Kokomo,  IN.. 

Cody.  WY 

Casper,  WY.. 
GHette.  WY... 


Beaver  FaNs,  PA  .„ 

Rochester.  NY 

OeektooragaNY. 
Avenel.  NJ 


Union  Town.  PA... 

RoseUe,  NJ 

Montoursville.  PA . 


Three  Oaks.  Ml .. 
Woonsocket,  Rl.. 

RklgefieW.  NJ 

Pftoenix,  AZ 

Cherry  Hill,  NJ.... 


RidgefiektNJ 

Woodbodge,  NJ 

New  Stanton.  PA 

Carteret  NJ 

Casper.  WY 

Ira.  TX 

West  New  York.  NJ. 

RidgefieM.  NJ „... 

Breckenridge.  TX 

Cambridge.  OH 

Van  Buren.  AR _ 

Sidney.  MT 

Paoli.  IN 


5/30/89 

5/30/89 
5/30/89 
5/30/89 
5/30/89 
5/30/89 
5/30/89 
5/30/89 

5/30/89 
5/30/89 
5/30/89 

5/30/89 
5/30/69 
5/30/89 
5/30/89 
5/30/89 

5/30/89 
5/30/89 
5/30/88 
5/30/89 

5/30/89 

5/30/89 
5/30/89 
5/30'89 
5/30/89 
5/30/89 
5/30/89 
5/30/69 
5/30/89 


5/9/89 

5/14/89 
5/14/89 
5/14/69 
5/8/89 
5/1/69 
5/11/89 
5/12/89 

5/9/89 

5/9/89 

5/11/89 

5/8/69 

5/9/89 

5/15/89 

5/10/89 

5/1/69 

5/15/89 

5/11/89 

5/15/89 

5/4/89 

5/9/89 

5/3/89 
5/12/69 
5/15/89 
5/10/89 

5/9/69 
5/10/69 
5/12/69 
5/16/89 


22.954 

22,955 
22,956 
22,957 
22.958 
22.969 
22.960 
22.961 

22,962 
22.963 
22.964 

22.965 
22,966 
22,967 
22.968 
22.969 

22.970 
22.971 
22.972 
22.973 

22.974 

22.975 
22.976 
22,977 
22.976 
22,979 
22,960 
22,961 
22.982 


Slatter  motors 

CM  and  gas 
Oil  and  gas. 
Oil  and  gas. 
Seamless  tubing. 
Optical  and 
Wallpaper. 
\rinyl 


mihltiuliiiii  nstrumenls. 


Glass  making  mach««e>y 
Books. 

Lightirtg  products. 

Baby  bte  and  tranng  pants. 

Medical  and  chemical  instnimants. 
Ladies'  knit  and  woven  nportaiWf. 
Terminals  (computers) 
Data  entry 

Knits  and  woven  sportswear. 
Ladies  handbags 

Autos. 

Supercorxkjctmg  magnets  and  wve 

Installation  of  roofs,  ttaatng.  air  condihon 

etc 
Oil  and  gas 
Fuses. 

Knit  and  woven  sportsnt^aa 
Oil  and  gat. 
Auto  parts. 
Doorkghls. 
Oa  and  gas. 
lAcrodisks  and  lloppy  diskaOas. 


|FR  Doa  89-14359  Filed  6-15-89:  8:45  amj 
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(TA-W>21-17«; 


TXaCaL) 


Exptoration  EmploynMnt  StrviM  Inc. 

In  the  nMtter  of  Exptoration  Bnployinent 
Ssrvioa,  buc 

TiV-W-«.17«c  LMngatoa  Texas 
TA-W-«.179A;  Bay  City,  Michigaa 
TA-W-21.17\IB:  All  Other  Locatiom  in 

Michigan 
TA-W-21,179C:  Al!  Other  Locations  in  Texas 
TA-W-21.17gD;  All  Locations  in  Califomia 
TA-W-21.179e:  All  Locations  in  Colorado 
TA-W-21.179F:  AH  Locations  in  Arkansas 
TA-W-21.17SG;  All  Locations  in  Louisiana 
TA-W-Z1.179H;  All  Locations  in  Mississippi 
TA-W-21.t79l;  All  Locations  in  Montana 
TA-W-21,179J;  All  Locations  in  New  Mexico 
TA-W-21.179K;  All  Locations  in  North 

Carolina 
TA-W-21.179L;  All  Locations  in  Nevada 
TA-W-21,179M:  All  Locations  in  Oklahoma 
TA-W-21.17gN:  All  Locations  in  Utah 
TA-W-21.17gO;  All  Locations  io  Washington 
TA-W-21,179P;  All  Locations  in  Wyoming 
TA-W-«,179Q;  All  Locations  in  Idaho 
TA-W-21.179R;  All  Locations  in  Florida 
TA-W-21.179S;  All  Locations  in  Kentucky 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjuatment  Assistance 

In  aceordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worlcer  Adjustment  Assistartce  on 
November  29, 1968  applicable  to  all 
workers  of  Exploration  Employment 
Service,  Inc.,  Livingston,  Texas.  The 
Certification  Notice  was  amended  on 
March  16, 1989  to  include  all  worlcers  of 
the  subject  Hrm  in  Bay  City,  Michigan. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Exploration  Employment 
Service,  Inc.,  in  the  States  of  Califomia, 
Colorado,  Arkansas,  Louisiana, 
Mississippi,  Montana.  New  Mexico, 
North  Carolina,  Nevada,  Oklahoma, 
Utah,  Washington,  Wyoming.  Idaho, 
Florida  and  Kentucky.  The  notice, 
therefore  is  amended  by  including  all 
locations  of  Exploration  Employment 
Service,  Inc.,  in  the  listed  locations. 

The  amended  notice  applicable  to 
TA-W-21,179  is  hereby  issued  as 
follows: 

All  workers  of  Exploration  Employment 
Service,  hic,  Livingston,  Texas;  Bay  Oty, 
Michigan;  and  in  all  other  locations  in  Texas 
and  Michigan,  and  in  al!  locations  of 
Califomia;  Colorado;  Arkansas;  Louisiana: 
Mississippi;  Montana;  New  Mexico;  North 
Carolina;  Nevada:  Okidhoma:  Utah: 
Washington;  Wyoming;  Idaho;  Florida  and 
Kentucky  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 


Sigaed  at  Waskington,  DC,  this  5di  day  of 
June  19Mli 

StaphMiA.Waadmr. 
Deputy  Dinctor,  Office  of  Legislation  and 
ActtMuiaJ  Serricae.  UiS. 
|FR  Doa  m-UX7  PiM  8-lS-a8(  8:45  ara} 


[TA-W-21^11 

Jet  Oilfield  Equipment  Rental  ft 
Service  Inc.,  Dickinson,  North  Dakota; 
Amended  Certification  Regarding 
EligibWty  to  Apply  for  Worker 
Ad|ustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  18, 1980  applicable  to  all 
workers  of  Jet  Oilfield  Equipment  Rental 
&  Service  Inc.,  Dickinson.  North  Dakota. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Jet  Oilfield  Equipment 
Rental  &  Service  Inc.,  Dickinson,  North 
Dakota  in  October  1985.  The  subject 
firm's  revenues  declined  substantially  in 
the  fourth  quarter  of  1985  compared  to 
the  same  quarter  in  1964.  The  notice, 
therefore  is  amended  by  including  a  new 
impact  date  for  workers  of  Jet  Oilfield 
Equipment  Rental  &  Service,  Inc., 
Dickinson,  North  Dakota. 

The  amended  notice  applicable  to 
TA-W-21,441  is  hereby  issued  as 
follows: 

All  workers  of  Jet  Oilfield  Equipment 
Rental  k  Service  Incorporated,  Dickinson, 
North  Dakota  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  222  of 
the  Trade  Act  of  1974. 

Signed  at  Washmgton.  DC,  this  5th  day  of 
June  1989. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Seryicea.  UIS. 

{PR  Doc.  89-14358  Filed  6-15-89;  8:45  am) 

MUJNO  COOC  4StO-M-«l 


[TA-W-32,0521 

Ohio  L  &  M  Co,  tnc  Reno,  Ohk>; 
Determinations  on  Reconsideration 

Pursuant  to  a  remand  by  the  U.S. 
Court  of  International  Trade,  dated  May 
3, 1989,  in  Former  Employees  of  Ohio  L 
Er  M  Co.,  Inc.,  v.  Secretory  of  Labor 
(USCrr  89-02-00085)  the  Department 
makes  the  following  determination  on 
reconsideration  for  workers  of  Ohio  L  & 
M,  Reno,  Ohio  separated  from 


emplo3nnent  after  December  31, 1987. 

The  Department's  certification  of 
workers  at  Ohio  LAM  Inc.,  Reno,  Ohio 
was  for  the  period  from  October  1, 1985 
to  December  31, 1987.  This  certification 
was  based  on  the  fact  that  80  percent  of 
L  &  M's  drilling  operations  were  for 
unaffiliated  oil  and  gas  firms.  That 
termination  date  in  the  subject 
certification,  TA-W-22.052,  reflected  the 
fact  that  after  that  date  Ohio  L  &  M 
ceased  drilKng  for  independent  firms 
and  was  acquired  by  Alliance 
Petroleum.  Thus,  Ohio  L  &  M  became 
part  of  an  integrated  oil  and  gas 
operation  and  as  such  is  not  eligible  for 
the  potroactive  provisions  of  section 
1421(a)(l)(B}  of  the  Omnibus  Trade  and 
Competitiveness  Act. 

The  Department  requested  the  remand 
to  include  additional  findings  to 
determine  whether  the  increased  import 
criterion  was  met  during  the  period 
when  the  subject  firm  was  part  of  an 
integrated  operation. 

The  Department  surveyed  the 
customers  of  Ohio  L  ft  M  in  order  to 
determine  whether  imports  "contributed 
importantly"  to  the  worker  s^>arations. 
The  survey  on  reconsideration  shows 
that  the  subject  firm's  gas  customers, 
which  accounted  for  over  100  percent  of 
the  firm's  gas  sales  decline  in  1988,  did 
not  import  gas  or  oil  in  1987  or  198&  The 
survey  also  showed  that  none  of  the 
subject  firm's  oil  customers  imported  oil 
or  gas  in  1987  or  1988.  Accordingly,  there 
is  no  basis  for  certifying  workers  in  the 
period  after  December  31, 1987  because 
the  "contributed  importantly"  test  was 
not  met.  Further,  other  findings  show 
that  Ohio  L  &  M  actually  bad  an 
increase  of  oil  sales  and  production  in 
1988. 

Other  findings  on  reconsideration 
show  that  in  mid-1988  the  parent 
company  of  Ohio  L  ft  M  decided  to 
consolidate  the  administrative  functions 
of  the  entire  company  and  relocate  the 
corporate  headquarters  to  Canton,  Ohio. 
As  a  result  of  this  decision,  Ohio  L  ft  M's 
office  in  Marietta  was  closed.  A 
management  decision  to  transfer  the 
activities  of  its  workers  to  another 
domestic  location  would  not  form  a 
basis  for  certification. 

Conclusion 

After  reconsideration,  I  affirm  the 
Department's  termination  date  of 
December  31, 1987  in  the  notice  of 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  Ohio  L  &  M  Inc.. 
Reno,  Ohio  and  conclude  that  all 
workers  of  Ohio  L  &  M,  Reno,  Ohio  who 
were  laid  off  after  December  31, 1987  are 


denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  2nd  day  of 
June  1989. 
Barbara  Ann  Farmer, 

Director.  Office  of  Program  Management, 
UIS. 

jra  Doc.  89-14360  Filed  6-15-89;  8:45  am] 

BtUJNG  COOE  4S10-MMI 


rrA-W-21,029  A  Corpus  Christl,  TX  et  aL] 

Schlumberger  Well  Services,  Coastal 
West  Division;  Amended  Certificatkm 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  Schlumberger  Well 
Services.  Coastal  West  Division,  TA-W- 
21,029  Headquartered  in  Corpus  Christi  and 
Operating  in  the  Following  Districts 
TA-W-21.029A    Corpus  Christi,  Texas 
TA-W-21,029B    Alice,  Texas 
TA-W-21,029C    Brenham,  Texas 
TA-W-21,029D    Edinbui^.  Texas 
TA-W-21,029E    Liberty,  Texas 
TA-W-21.029F    Laredo,  Texas 
TA-W-21.029G    Pleasanton,Texas 
TA-W-21,029H    Victoria,  Texas 
TA-W-21,029I    Wharton,  Texas 
Schlumberger  Offshore  Services 
TA-W-21.138    Corpus  ChrisU.  Texas 
TA-W-21 ,1 38A    All  Other  Locations  in 

Texas 
TA-W-21,138B    All  Locations  in  Louisiana 
TA-W-21.138C    All  Locations  in  Mississippi 
TA-W-21.138D    All  Locations  in  Alabama 
TA-W-21,138E    All  LocaUons  in  Florida 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  18, 1988  applicable  to  all 
workers  of  Schlumberger  Well  Services 
and  Schlumberger  Offshore  Services 
both  of  Corpus  Christi.  Texas.  The 
Certification  Notice  was  amended  on 
April  27, 1989  to  include  all  workers  of 
Schlumberger  Well  Services  in  Alice. 
Texas;  Brenham.  Texas;  Edinburg, 
Texas;  Liberty,  Texas;  Laredoa,  Texas: 
Pleasanton,  Texas,  Victoria,  Texas  and 
Wharton.  Texas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Schlumberger  Offshore 
Services  operating  at  various  locations 
in  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida.  The  notice, 
therefore  is  amended  by  including  all 
locations  of  Schlumberger  Offshore 
Services  in  Texas,  Louisiana, 
Mississippi,  Alabama  and  Florida. 

The  amended  notice  applicable  to 
TA-W-21,029  and  TA-W-21,138  is 
hereby  issued  as  follows: 
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All  wori(ers  of  Schlumberger  Well  Services' 
Coastal  West  Division  headquartered  in 
Corpus  Christi.  Texas  and  operating  in  the 
following  district  offices  in  Texas:  Corpus 
Christi,  Alice,  Brenham.  Edinburg.  Liberty. 
Laredo,  Plesanton.  Victoria  and  Wharton  and 
Schlumberger  Offshore  Services  in  Corpus 
Christi,  Texas  and  in  all  other  locations  of 
Texas  and  in  all  locations  of  Louisiana. 
Mississippi.  Alabama  and  Florida  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1. 1985  and 
before  July  1, 1988  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  5th  day  of 
June  1989. 

Stephen  A.  Wancber, 

Deputy  Director.  Office  of  Legislation  and 

Actuarial  Services.  UIS. 

[FR  Doc.  89-14356  Filed  6-15-89;  8:45  am) 

BllXmO  COOC  4S10-30-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  qther  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretarj'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  'Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW..  Room  S-3504, 
Washington.  DC  20210. 

CorrecdoDS  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  Title  29  of  the 
Code  of  Federal  Regulations.  Part  1. 
section  1.6(d),  the  Administrator  of  the 
Wage  and  Hour  Division  may  correct 
any  wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  I*rinting  Office  document 
entitled  "General  Wage  Determinations 
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Issued  Under  tbe  Davift-Bacon  and 
Related  Acts"  are  indicated  by  Vohune 
and  are  included  immediately  foUowing 
the  transmittal  sbeet(s)  for  tbie 
appropriate  Volume(8). 

Vohime  11 

Wage  Decision  No.  MI88-2, 

Modirications  2  through  5 
Wage  Decision  ^4o.  MI89-2,  through 

Modification  4 

Pursuant  to  the  Regulations,  29  CFR 
Part  1.  section  lJB{d\  such  corrections 
shall  be  included  in  any  bid 
specifications  containing  the  wage 
determinations,  or  in  any  on-going 
contracts  containing  the  wage 
determinationa  in  question,  retroactively 
to  the  start  of  construction. 

New  Ca— ral  Wage  DetenninatioB 
Dedsioos 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  OEBce 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  I 

Virginia: 

VA80-19 pp.  1178a-117ab 

VA89-25 pp.  118te-1188d 

VAa0-26 pp.  1188e-1188f 

VA89-27 pp.  iiaag-iiaah 

VA89-28 - pp.  1188i-1188i 

VA8&-29 pp.  1188k-118al 

VA8»-30 pp.  Iia8m-1188n 

VA8©-31 pp.  1188o-1188p 

VA89-32 -^  pp.  1188Q-1188r 

VA8B-33 pp.  iiasi-iiam 

VA88-34 pp.lia8u-lia8v 

VAa0-3s pp.  ii88w-iiaeB 

VAse-ae pp.  iisaaa-iiaebb 

VAa9-37 pp.  1188co-1188dd 

VA8B-38 pp.  tl88ee-1188fr 

VAa9-39 pp.  1188gg-1188hh 

VA89-M pp.  iiaeii-iiaajj 


Modifications  to  General  Wagis 
Determination  Dedsioos 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davia- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(9).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Kentucky: 

ICV80-2  ()an.  0,  1909)...,  p.  284 
New  York: 

NY89-11  (Jan.  8,  ISW)..  p.  782 

NYae-12  (iaa  &  1989).  p.  790 

NYae-13  (Jan.  6. 1969).  pp.  80a  803 


rnr89-i4(|an.fti9e9). 

NY8e-15  Oan-  B>  1M9) 
NY89-17(|an.M98e). 
Penney  ivania: 
PAm-4  (Jan.  8, 1989) ... 
PA89-9  (Jan.  C.  1989) ... 
PAa0-lO  (]an.  e^  1960} . 
PA8e-12  [)an.  8, 1989) . 
PA8e-14  (Ian.  8,  1989) . 
PA89-17  (Jan.  8.1989). 
PA89-18  (Jan.  8, 1989) . 
PA89-21  (Jan.  8, 1969) . 
PA89-23  (Jan  8.  1969) .. 
PAS9-24  Qan.  8.  1989) . 
Volume  n 

Arkansas: 

AR89-3  (Jan.  e.  1989)... 

AR69-5  (Jan.  6.1989)... 
Michigan.  MI89-2  (Jan. 

6,  1989). 
Missouri.  M089-9  (Jan. 

6.1989). 
Nebraska.  NE89-3  (Jan. 

6.1989). 

Volume  III 
Alaska.  AK89-1  (Jan. «. 

1988). 
California.  CA89-4  (Jan. 

6,1986). 


p.  mm 
pi  912 
p.  819 

pp.  871-872 
pp.  926-928 
pp.  934-995 
pp.  942-943 
pp.  9S0-9S1 
pp.  964-968 
pp.  970-972 
pp.  990-991 
pp.  1006-1006 
pp.  1012-1013 


p.  10 
p.  14 
P.4M 

pp.  804-700 

p.  724 


p.  3 
p.  81 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Isfiied  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  Ute  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  9th  day  of 
June.  1989. 
Robert  V.  Satara, 

Acting  Director,  Division  of  Wagff 

Determinations. 

[FR  Doc.  14123  FUed  8-15-89;  ac45  an) 
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[Docket  No.  M-99-79-C) 

Amax  Coal  Co.;  PetWon  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Amax  Coal  Company,  P.O.  Box  3005, 
Gillette,  Wyoming  82717-3005  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.218-3(a)  (water,  sediment,  or 
slurry  impoundments  and  impounding 
structures;  inspection  requirements; 
correction  of  hazards;  program 
requirements)  to  its  Eagle  Butte  Mine 
(ID.  No. 48-01078)  located  in  CampbeU 
County,  Wyoming  for  Sooth  Revlon 
Reservoir  (I.D.  No.  1211-WY-09-01078- 
02),  East  Revlon  Reservoir  (I.D.  No. 
1211-WY-0»-01078-03),  Sediment  EB109 
Reservoir  (ID.  No.  1211-WY-09-01078- 
04),  and  for  Diversion  Reservoir  (I.D.  No. 
1211-WY-09-01078-05).  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  water,  sediment,  or 
slurry  impoundments  be  examined  by  a 
qualified  person  designated  by  the 
person  owning,  operating  or  controlling 
the  impounding  structure  at  intervals  not 
exceeding  seven  days  for  appearances 
of  structural  weakness  and  other 
hazardous  conditions. 

2.  As  an  alternate  method,  petitioner 
proposes  to  inspect  the  reservoirs  on  a 
quarteriy  basis  when  they  are  dry  and  to 
inspect  the  reservoirs  on  a  weekly  basis 
when  they  retain  one  acre-foot  or  more 
of  water.  The  reservoirs  also  would  be 
immediately  inspected  after  any 
measurable  snow  melt  or  rainfalL 

3.  In  support  of  this  request,  petitioner 
states  that  the  reservoirs  have  not 
shown  "appearances  of  structm'al 
weakness  and  other  hazardoos 
conditions." 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  {uly 
17, 1969.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
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Date:  June  8, 1989. 
Patrida  W.  Silvey. 

Director,  C^ice  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  89-14383  Filed  6-15-89;  8:45  amj 
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Amax  Coal  Co,;  Petition  for 
Modification  of  Applicatioa  of 
Mandatory  Safety  Standard 

Amax  Coal  Company.  251  North 
Illinois  Street.  P.O.  Box  967, 
Indianapolis,  Indiana  46206-0967  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voitage 
cables  and  transformera)  to  its  Wabash 
Mine  (LD.  No.  11-00877)  located  in 
Wabash  County.  Illinois.  The  petition  is 
filed  under  section  101(c]  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977, 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
retjuirement  that  trolley  wires  and 
trtAley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
150  feet  from  pillar  workings. 

2.  Petitioner  states  tliat  die  recent 
trend  in  longwall  mine  design  indicates 
that  longvrail  mining  systems  will 
increase  in  widtiL  This  increase  in  width 
will  require  additional  horsepower  to 
power  the  longwall  system.  In  order  to 
supply  power  to  such  a  system  from  a 
power  source  limited  to  LOOO  volts,  the 
following  problems  arise: 

(a)  The  ampacity  requirements  at 
1.000  volts  are  such  that  very  large  and 
heavy  cables  are  required.  The  large  and 
heavy  cables  cause  congested  woiic 
space  and  handling  problems  &at  can 
result  in  accidents  associated  wiA 
sprains  and  strains; 

(b)  Poor  voltage  regulation  can  result 
in  motor  overheating  and  lack  of  torque 
applied  to  the  face  conveyon  and 

(c)  At  1,000  volts,  the  interrupting 
limits  of  the  available  circuit  breakos 
are  approached  resulting  in  a 
diminished  safety  factor. 

3.  As  an  alternate  method,  petitioner 
proposed  to  use  4,200  or  2.400  volts  to 
supply  power  to  high-voltage  equipment 
and  associated  power  cables  at  the 
longwall  face  with  specific  conditions  as 
outlined  in  the  petition. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 

,  as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
famish  «vritten  comments.  These 


comments  must  be  filed  with  4)e  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  WHsoa 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmaiiied  or 
recdved  in  that  office  on  or  before  July 
17.1989. 

Copies  of  the  petiticii  are  availaUe  for 
inspection  at  that  address. 
Pallida  W.  Sflvay. 

Director,  Office  of  Standards,  Regalations 
and  Variances. 
Date:  June  6, 1969. 

[FR  Doc.  89-14364  Filed  6-15-89;  6:45  amJ 

BILUNO  CODE  4510-4341 


(Docket  Mo.  «<»  at  CI 

Aahley  Coal  Co,;  PetMfcM  for 
Modification  of  Application  of 
Manoaiory  oaiefy  stanoara 

Ashley  Coal  Company,  Route  I,  Box 
297.  Gray,  Kentucky  40734  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (LD.  No.  15-16071)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment  continuous  mining  machines, 
longwall  face  equipment  and  loading 
machines.  The  monitor  is  required  to  be 
properly  maintained  and  frequently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines, 
without  hydraulics.  Approximately  30- 
40%  of  the  coal  is  hand  loaded  into  a 
drag-type  bucket  Approximately  20%  of 
the  time  that  the  tractor  is  in  use,  it  is 
used  as  a  mantrip  and  supply  vehicle. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three-wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  tfaab 

.  (a)  Each  three-wheel  tractor  would  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persona  would  be 
trained  in  the  use  of  the  detector. 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 


trip.  "Hiis  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  vrould  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  me^ane  level  is  lower 
than  one  percent; 

(d)  A  spare  continnous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift  axMl 
would  be  inspected  and  diaiged  by  a 
qualified  person.  Tbe  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  additioa  to  the 
manufacturer's  specification. 

S.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  CoBHneBts 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boule\-ard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17, 1989.  Copies  of  tiie  petition  are 
available  for  inspection  at  that  address. 
Patoida  W.  Sihrey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  June  a  1989. 
[FR  Doc  89-14365  Fded  6-15-89: 8:45  am) 


(Docket  No.  M-89-86-C] 

H  J-AW.  Coal  Co4  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

H.L&W.  Coal  Company.  14  Maple 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  No.  2  Slope 
(LD.  No.  36-07269)  located  in  Schuykill 
County,  Pennsylvania.  Tlie  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  A  petition  concerns  the  requirement 
that  the  minimum  quantify  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  and  the 
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last  open  crosscut  in  any  pair  or  set  of 
rooms  be  9.000  cubic  feet  a  minute,  and 
the  minimum  quantity  of  air  reaching  the 
intake  end  of  a  pillar  line  be  9,000  cubic 
fee  a  minute.  The  minimum  quantity  is 
required  to  be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Requiring  extremely  high  velocities 
in  small  cross-sectional  airways  and 
manways  in  friable  anthracite  veins  for 
control  purposes,  particularly  in  steeply 
pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

(a)  The  minimum  quantity  of  air 
reaching  each  working  face  be  l.SOO 
cubic  feet  per  minute; 

(b)  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute; 

(c)  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  6.000  cubic  feet  per  minute,  or 

v^  hatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 

All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  a  1989. 

Patricia  W.  8Uv«y, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-14366  Filed  %-&■»,  8:45  am) 
MJJNO  COM  4S1«-4S-II 


(Docktt  Na  II-69-S3-C) 

JAB  Coal  Cc  Inc;  Petitiofi  for 
Modification  of  Application  of 
Mandator  Safety  Standard 

I  &  B  Coal  Company,  Inc.,  P.O.  Box 
400,  Tracy  City.  Tennessee  37387  has 
Tiled  a  petition  to  modify  the  application 
of  30  CFR  75.902  (low-  and  medium- 
voltage  ground  check  monitor  circuits) 
to  its  No.  41  Mine  [I.D.  No.  40^)2675] 
located  in  Sequatchie  County 
Tennessee.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  resistance  grounded  systems 
include  a  fail-safe  ground  check  circuit 
to  assure  continuity.  The  ground  check 
will  cause  the  circuit  breaker  to  open 
when  either  the  ground  or  pilot  check 
wire  is  broken. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  bare  (non- 
insulated)  conductor  as  a  safety  ground 
conductor  with  speciFic  conditions  and 
equipment  as  outlined  in  the  petition. 

3.  The  operator  would  instruct  and 
train  all  qualified  personnel,  piiur  to  the 
assignment  of  duties,  as  to  the  proper 
method  of  installing  and  maintuining  the 
alternative  grounding  system  within  30 
days  after  approval  and  at  six  month 
intervals.  Employees  who  arc  absent 
during  these  periods  would  be  trained 
within  five  working  days  after  returning 
to  work. 

4.  A  permanent  record  of  the  name  of 
each  employee  and  the  dates  when  each 
received  initial  training  and 
rcinstruction  would  be  available  for 
inspection  by  MSHA  personnel. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  June  7, 1989. 

(PR  Doc  89-14367  Filed  6-16-89: 8:45  am] 
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[Docket  Nall-W-88-C] 

Roblee  Coal  Co.;  Petition  for 
Modification  of  Application  of  ^ 
Mandatory  Safety  Standard 

Roblee  Coal  Company.  P.O.  Box  2198, 
Buckhannon,  West  Virginia  26201  h.is 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its 
Tallmans  Run  No.  1  Mine  (I.D.  No.  46- 
07W7)  located  in  Barbour  County,  West 
Virginia.  The  petition  is  flled  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  lockpd  p.idlock  he 
used  to  secure  battery  plugs  to  m.T'hine- 
mountcd  battery  receptacles  on 
permissible,  mobile,  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  metal 
locking  device  in  lieu  of  padlocks.  The 
spring-loaded  device  would  be  designed, 
installed  and  used  to  prevent  the 
threaded  rings  that  secure  the  battery 
plugs  to  the  battery  receptacles  from 
unintentionally  loosening  and  would  be 
attached  to  prevent  accidental  loss.  In 
addition,  the  fabricated  metal  brackets 
would  be  securely  attached  to  the 
battery  receptacles  to  prevent 
nrcidenlal  loss  of  the  brackets. 

3.  The  spring-loaded  metal  locking 
devices  would  be  easier  to  maintain 
than  padlocks  because  ther^  are  no  keys 
to  be  lost  and  dirt  cannot  get  into  the 
workings  as  with  a  padlock. 

4.  Operators  of  permissible,  mubile. 
battery-powered  machines  affected  by 
this  modification  would  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
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17, 1989.  Copies  of  the  petition  are 
availal>le  for  inspection  at  tfiat  address. 
Patricia  W.  SiHey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  ]une  9, 1989. 
[FR  Doc.  89-14368  Filed  O-IS-SS:  8:45  am] 
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Occupayonal  Safety  and  Heattli 
Administration 

[Oeoket  Mo.  NRTL-2-«a] 

Dash,  Straus  and  Goodhue,  hic^ 
Recognition  as  a  Nationally, 
Recognized  Testing  Lat>oratory 

agency:  Occupational  Safety  and 

Health  Administration,  Department  of 

Labor. 

action:  Notice  of  recognition  as  a 

Nationally  Recognized  Testing 

Laboratofy. 

summary:  This  notice  announces  4ie 
Agency's  final  decision  on  the  Dash. 
Straus  and  Gootfinie,  Inc.,  appBcation 
for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Concaimon,  Director,  Office  of 
Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  VS. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  NW..  Room  NSeeS. 
Washin^on.  DC  20210. 
SUPPLEMENTAAV INFORMATKHC 

Notice  ef  FiBal  DedMon 

Notice  is  hereby  given  that  Dash. 
Straus  and  Goodhue.  Inc.,  which  made 
application  for  recognition  pursuaol  to 
29  CFR  1910.7.  has  been  recognized  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  equipment  or 
materials  listed  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is:  Dash,  Straus  and 
Goodhue,  bic,  593  Massachusetts 
Avenue,  Boxborough.  Masaschusetts 
01719. 

Back^mind 

Dash,  Straus  and  Goodboe,  Inc.,  was 
formed  in  1980  initially  for  the  purpose 
of  undertaking  tests  to  determine 
equipment  compliance  with  Federal 
Communications  Commission  fPCC) 
regulations.  In  this  effort,  the  Company 
succeeded  business  activities  begun  by 
Dash,  Straus  Associates  In  1977. 

The  Product  Safety  Division  of  Dash. 
Straus  and  Goodhijc.  Inc.  was  fonned  in 
January  1986  for  pwposes  of  providing 
its  client  base  with  services  designed  to 


support  its  client's  requirements  fior 
Underwriters'  laboratories.  Inc.  (ULJ, 
Canadian  Standards  Association  (CSA). 
and  Technicher  Uberwachongs-Verein 
(TUV)  electrical  safety  listing 
certification  and  licensing. 

The  Company  is  listed  by  the  Federal 
Communications  Commission  and 
accredited  by  the  U.S.  Department  of 
Commerce,  and  the  National  Instiutute 
of  Standards  and  Technology  (NIST). 
formeriy  the  National  Bureau  of 
Standards,  under  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP).  The  applicant  is  an 
active  member  of  the  American  National 
Standards  Institute  {ANSI},  the 
Electronic  Industries  Association  (ElA), 
and  the  National  Fire  Protection 
Association  (NFPA). 

Dash,  Straus  and  Goodhue,  Inc. 
(DS&G)  appHed  to  OSHA  for  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  in  April  1988.  The 
application  was  susbsequently  revised 
and  additional  data  provided  as 
requested.  An  on-site  evaluation  was 
conducted  (Ex.  2B(1))  and  the  retnlts 
were  discussed  with  the  applicant  who 
respondejd  wiA  appropriate  corrective 
actions  and  clarifications  to 
recommendations  made  as  a  result  of 
the  survey  (Ex.  2B(2]).  A  final  on-site 
review  report,  consisting  of  the  on^te 
evaluation  of  DSSrG's  testing  facftty  and 
administrative  and  technical  practices 
and  the  corrective  actions  taken  by 
DS&G  in  response  to  this  evaluation  fEx. 
2B),  and  the  OSHA  staff 
pecommendation,  was  subsequenfly 
forwarded  to  the  Assistant  Secretary  for 
a  preliminary  finding  on  the  application. 
A  notice  of  DS&Cs  application  together 
with  a  positive  preliminary  finding  was 
published  in  the  Federal  Register  on 
December  16, 1988  (53  FR  50603-04). 
Interested  parties  were  invited  to  submit 
comments. 

There  were  seven  responses  to  tf»e 
Federri  Register  notice  of  the  DSftG 
application  and  preliminary  finding 
(Docket  No.  NRTL-2-8e).  Exhibits  S-1 
through  3-6  attested  to  the  credibility  of 
the  applicant,  agreed  with  the  positive 
preliminary  finding,  and  recommended 
recognition  as  a  nationally  recognized 
testing  laboratory.  The  other  comment. 
Exhibit  3-7,  will  be  discussed  more  foHy 
below. 

TTie  Occupational  Safety  and  Health 
Administration  has  evaluated  the  record 
in  relation  to  the  regulations  set  out  in 
29  CFR  1910.7  and  makes  the  folowhig 
findings; 

Capability 

Section  1910.7{bl(l)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 


accepted,  the  testing  laboratory  must 
have  the  capability  (including  proper 
testing  equipment  and  facihties,  trained 
staff,  written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  DS&G  does  have  testing  equipment 
facilities,  and  personnel  appropriate  for 
the  areas  of  recognition  it  seeks  and  its 
present  workload.  The  laboratory  has 
more  than  30  pieces  of  identified  test 
equipment  is  uses  to  perform  the  testing 
required  by  the  four  standards  it  wil] 
use.  The  test  standards  to  be  used 
identify  the  necessary  parameters  which 
are  specified  in  the  standard;  DS&C's 
equipment  can  measure  these 
parameters  specified  in  the  standard.  It 
maintains  an  inventory  list  of  test 
equipment  which  includes  the  type  of 
equipment,  manufacturer,  model  and 
serial  numbers,  and  calibration  type 

One  respondent  expressed  concern 
that  certain  necessary  equipment  maif 
not  be  owned  and  available  at  tlw  site 
(Ex.  3-7.  p.  4). 

DS&G  has  demonstrated  that  it  has  al 
equijnnent  needed  to  test  the  products 
for  which  it  seeks  recognition  under  the 
test  standards  it  intends  to  use. 
Therefore,  at  the  present  time.  DSftC 
has  no  need  to  tease  equipnent 

The  Product  Safety  Division,  which  is 
located  at  the  Boxborough, 
Massachusetts  address  of  the  applicant 
consists  of  20  employees,  as  follows: 

1 — President 

1 — Vice  President  of  Sales/Uaricettag 

1 — Vice  President  for  Legal/ 

Administrative 
1 — ^Vice  President  for  Engineermg 
6 — Clerical/Administrative 
6 — Engineers 
2 — Technicians 

DS&G  has  submitted  copies  of  die  iob 
responsibilities  and  qualificatioBS  ior 
each  of  the  technical  positions  listed 
above  and  the  employees,  in  OSHA's 
opinioa  appear  to  be  qualified  by 
training  or  experience  for  performing 
testing  in  the  areas  for  whii.h  DSftG 
seeks  recognition. 

DS&G  leases  7,000  square  feet  of  floor 
space  in  a  2-story  commercial/retail 
building.  Product  testing  is  conducted 
wi^in  a  640  square  foot  room.  Visitor    . 
entrance  to  the  facility  is  monitored  by 
laboratory  personnel  occupying  the  area 
during  working  hours.  The  facility  also 
has  security  alarm  and  fire  sprinkler 
systems.  The  physical  facilities  appear 
to  be  adequate  for  the  volume  and  type 
of  testing  for  which  DS&G  has  requested 
recognition. 
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One  respondent  (Ex.  3-7,  p.  4) 
questioned  the  ability  of  DSAG  to 
accomplish  the  work  associated  with  the 
testing  and  listing  services  involving  the 
indicated  product  catagories  alleging 
that  it  is  "a  very  small  organization  with 
limited  facility,  test  equipment,  and  staff 
resources". 

The  on-site  review  has  demonstrated 
to  OSHA's  satisfaction  that  DS&G  has 
adequate  facilities,  personnel,  and  test 
equipment  to  accomplish  the  services 
required  for  its  present  workload  in  the 
applied-for  product  categories.  It  is 
DS&G's  intention  to  continuously 
maintain  adequate  facilities  (including 
personnel  and  equipment)  to  deal  with 
their  workload  and  they  will  expand 
their  facilities  as  necessary  if  the 
workload  significantly  increases.  OSIiA 
will,  of  course,  continue  to  monitor  the 
operation  of  the  laboratory  as  part  of  its 
oversight  function.  Any  expansion  of 
product  catagories  would  necessitate 
the  presentation  of  a  formal  application 
to  OShlA.  With  regard  to  a 
commentators  inference  (Ex.  3-7,  p.  5] 
that  DS&G  will  use  contract  or  part-time 
employees  in  its  follow-up  program, 
DS&G  has  stated  that  it  has  no  plans  to 
employ  any  members  of  either  group. 

The  on-site  review  report  revealed 
that  DS&G  has  a  cumprehensive 
calibration  program  for  its  test 
equipment  which  was  up-graded 
subsequent  to  the  on-site  review  report 
(see  Corrective  Action  Report  (Ex. 
2B(2)].  Although  outside  vendor 
calibration  services  are  used,  the 
Quality  Assurance  Manager  retains  the 
responsibility  for  the  identification, 
scheduling  and  shipping  of  this 
equipment.  There  is  a  written  equipment 
calibration  program  which  includes 
periodic  calibration,  labels  to  indicate 
calibration  status,  and  records  of 
calibration,  repairs  and  maintenance  of 
test  equipment.  A  computer  data  base 
tracks  the  calibration  status  of  all  test 
equipment  which  needs  periodic 
calibration. 

Another  respondent  (Ex.  3-7,  p.  5) 
viewed  the  applicant  "suggesting 
remedies"  to  a  client  as  a  conflict  of 
interest  and  a  "significant  and  important 
deficiency".  The  commentator  felt  that 
such  practice  indicated  the  applicant's 
"greater  propensity  for  consultation  than 
testing". 

While  the  extent  of  consultation 

[irovided  might,  in  some  cases,  impede  a 
aboratory't  objectivity  and  even  its 
independence,  OSIiA  does  not  view 
DS&G's  present  practice  of  dialogue 
with  clients  as  a  conflict  of  interest. 
DS&G  appears  to  offer  the  same  service 
as  Underwriters  Laboratories  Inc.  That 
is,  offering  an  explanation  of  the 
standards  and  assisting  its  client  in 


arriving  at  a  solution  that  will  meet  the 
requirements  of  the  standards.  It  is  left 
up  to  the  client,  however,  to  implement 
such  a  solution. 

OSHA  does  agree  with  the 
commentator  in  theory,  at  least,  that  the 
standard  does  not  contemplate  a 
situation  where  a  laboratory  would  be 
evaluating  its  own  design.  However, 
whether  a  given  laboratory's  practice  is 
acceptable  under  29  CFR  1910.7  is  a 
question  of  fact  tied  to  the  particular 
circumstances  of  a  given  case.  OSHA 
reserves  the  right  to  revisit  this  issue  in 
the  future  should  DS&G's  practice  in  this 
area  change  significantly. 

DS&G  test  engineers  utilize  written 
test  procedures  (guides]  to  describe  and 
evaluate  the  construction  of  a  sample  of 
the  product  submitted  for  testing.  These 
procedures  are  indexed  to  specific 
sections  of  the  standards.  The 
procedures  are  detailed  in  the  on-site 
review  report.  See  the  On-Site 
Evaluation  (Ex.  2B(1),  p.  2).  and  the 
Corrective  Action  Report  (Ex.  2B(2).  p. 

1). 
The  applicant  has  a  number  of 

procedures  in  place  to  help  assure 
consistent  test  protocol  and 
interpretations.  For  example,  DS&G  has 
a  procedure  in  place  to  record  technical 
policy  interpretations  pertaining  to  a 
test  standard  and  to  disseminate  this 
information  to  the  staff  (see  Corrective 
Action  Report  (Ex.  2B(2),  p.  2).  OSHA 
considers  these  procedures  to  be 
adequate. 

Although  at  the  time  of  the  on-site 
review  DS&G  had  no  designated  Quality 
Assurance  Manager,  the  Vice  President 
of  Engineering  had  the  quality  assurance 
responsibilities  to  review  and  approve 
the  work  of  the  staff  engineers  and 
technicians  related  to  product 
approvals.  This  same  individual  also 
conducted  regular  performance  reviews 
of  staff  members  to  assure  adherence  to 
standards  and  procedures,  in  lieu  of  a 
formal  internal  audit  program.  While 
OSHA  considered  this  adequate  for  the 
present  workforce  and  workload,  it 
noted  the  informality  of  this  procedure 
and  recommended  formalizing  certain 
aspects  of  the  program  to  assure 
objective  evaluations  of  performance  if 
the  laboratory  expands  or  the  workload 
increases  (see  the  On-Site  Evaluation, 
Ex.  2B(1),  p.  5).  DS&G  has  since 
implemented  these  recommendations 
and  modified  these  aspects  of  its 
program  (see  the  Corrective  Action 
Report  (Ex.  2B(2),  p.  2).  A  Quality 
Assurance  Manager  has  been  appointed 
with  the  responsibility  fqr  test 
equipment  cahbration,  review  of  form 
reports  and  test  records,  and  for  the 
initiation  and  maintenance  of  the 
Follow-Up  Services  Program.  A  formal 


audit  team  has  also  been  designated  to 
randomly  select  and  review  reports  and 
test  records  to  insure  that  proper 
procedures  have  been  followed  and  that 
test  data  is  reproducible. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  standard  covering  the  new  product 
or  material.  DS&G  has  applied  for 
recognition  in  the  first  category. 

FoUow-Up  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  shall  provide  certain  follow-up 
procedures  to  the  extent  necessary  for 
the  particular  equipment  or  material  to 
be  listed,  labeled  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label.  One 
commentator  (Exc.  3-7,  p.  5)  stated  that 
"the  applicant  indicates  that  such  a 
(follow-up)  program  currently  does  not 
exist".  This  same  commentator  states 
further  that  there  is  no  description  in  the 
follow-up  agreement  on  legal  action 
regarding  the  misuse  of  the  listing  mark 
and  of  public  notification  regarding 
hazardous  products;  that  the  follow-up 
program  of  DS&G  only  addresses 
products  from  stock;  and  that  the 
applicant  indicates  that  it  "may"  request 
samples  from  the  manufacturing  line, 
which  tends  to  weaken  the  program. 

Although  DS&G  has  not  previously 
listed  products,  it  has  written  follow-up 
procedures  to  verify  that  the  product  at 
the  manufacturing  site,  as  it  is  currently 
assembled,  is  identical  to  samples  of  the 
product  that  have  been  evaluated  and 
tested.  An  agreement  must  be  signed  by 
the  submitter/ client  which,  among  other 
stipulations,  permits  DS&G  to  conduct 
follow-up  service  inspections  of  listed 
products  at  the  manufacturing  site.  The 
approval  mark  authorized  by  DS&G 
cannot  be  applied  to  the  product  until 
after  the  first  inspection  is  carried  out 

Such  inspections  will  be  conducted  at 
three-month  intervals  from  the  date  of 
the  approval.  Unresolved  discrepancies 
found  during  the  follow-up  procedures 
can  result  in  the  forfeiture  of  the  right  to 
apply  the  label,  removal  of  already 
afHxed  labels,  and  possible  recall  of 
products  sold  with  the  label.  DS&G  has 
the  right  to  notify  vendors,  authorities. 
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potential  users,  and  others  of  an 
improper  or  unauthorized  use  of  its 
mark. 

DS&G's  follow-up  services  agreement 
stipulates  that  it  shall  have  free, 
unannounced,  and  immediate  access  to 
the  factories  and  other  facilities  wherein 
the  products,  or  any  component  thereof, 
may  be  fabricated,  processed,  finished, 
stored  or  located,  at  all  times  during 
business  hours  or  when  the  factory  or 
storage  facihties  are  in  operation,  in 
order  that  such  representative  may 
properly  perform  the  follow-up  service. 
DS&G  has  also  stated  that  it  was  always 
its  intent  to  conduct  unannounced 
factory  follow-up  inspections,  and  to 
require  a  review  of  samples  from  the 
manufacturing  line  (see  Ex.  4,  p.  5). 

Field  inspections  may  be  necessary 
under  various  circumstances.  The 
determination  on  whether  to  conduct 
these  field  inspections  routinely, 
sporadically,  or  not  at  all  for  a  given 
product,  will  depend  upon  the  results  of 
the  factory  follow-up  and  other  relevant 
considerations.  As  an  example,  field 
inspections  may  be  appropriate  when 
the  laboratory  has  reason  to  believe  that 
its  mark  or  label  is  being  improperly 
used.  Such  belief  could  result  from 
observed  events  or  information  from 
complainants.  Another  situation 
necessitating  a  field  inspection  could 
arise  where  it  is  impractical  to  conduct 
regular  factory  inspections  because  of  a 
limited  production  schedule.  It  is 
expected  that  the  decision  on 
conducting  field  inspections  will  be 
continually  reevaluated  to  fit  the 
circumstances.  DS&G,  in  the  written 
terms  and  conditions  of  its  follow-up 
services,  states  that  it  will  make 
periodic  examinations  or  tests  of 
products  at  the  factory  and  may,  from 
time  to  time,  select  samples  from  the 
factory,  the  open  market,  or  elsewhere 
to  be  sent  to  a  DS&G  testing  station  for 
examination  or  test  to  determine 
compliance  with  DS&G's  requirements. 

The  on-site  review  demonstrated  that 
DS&G  has  experience  with  a  follow-up 
program  to  correct  product  problems 
and  insure  the  integrity  of  the  label. 
Moreover.  OSHA  will  periodically 
review  the  follow-up  procedures  to 
evaluate  their  efficacy. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendor  of  equipment  or 
materials  being  tested.  The  applicant 
stated  in  its  application  that  it  is  a 
privately  held  company  jointly  owned  in 
equal  shares  by  its  three  officers.  It 
operates  as  an  independent  testing 


laboratory  and  has  no  fiduciary 
relationship  or  association  with  its 
vendors,  suppliers,  or  clients  except  as  a 
facility  engaged  to  perform  regulatory 
and  compliance  testing.  Moreover,  no 
officer  of  DS&G  owns  any  stock  in  any 
manufacturer  whose  products  DS&G 
tests. 

DS&G  has  stated  that  it  will  maintain 
this  same  level  of  independence 
throughout  its  existence  as  a  Nationally 
Recognized  Testing  Laboratory. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
laboratory,  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  handling  complaints  under  a  fair  and 
reasonable  system. 

The  DS&G  application  as  well  as  the 
on-site  review  report  indicate  that  DS&G 
does  maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective.  As  part  of  the 
review,  several  test  reports  were 
reviewed  and  found  to  be  consistent 
with  the  intent  of  9 1910.7(b)(4)(i)  to 
produce  creditable  findings  and  reports. 
This  requirement  is.  however, 
essentially  procedural  in  nature  (see  53 
FR 12111.  4/12/88).  OSHA  believes  that 
its  evaluation  of  DS&G's  capabilities, 
including  its  personnel,  equipment, 
facilities,  calibration  program,  and 
quality  assurance  program,  as  well  as  its 
independence,  among  other  things, 
indicates  that  there  are  appropriate 
procedures  being  implemented  to 
produce  objective  test  reports  that  are 
without  bias. 

The  requirement  that  a  laboratory 
have  a  fair  and  reasonable  system  for 
handling  complaints  was  intended  to 
allow  interested  parties  an  avenue  of 
redress  when,  for  example,  it  is  believed 
that  an  item  has  been  improperly 
labeled  or  that  an  inappropriate  test 
procedure  has  been  applied.  It  was  not 
intended  to  interfere  with  any 
laboratory's  recognized  responsibility  to 
decide  whether  to  approve,  list,  label,  or 
certify  any  particular  type  of  equipment 
or  material  which  it  had  tested.  Indeed, 
many  of  the  ANSI  test  standards  include 
in  the  preface  a  statement  specifically 
indicating  that  an  item  may  not  be 
acceptable  even  though  it  may  meet  all 
the  test  criteria.  Rather.  29  CFR 
1910.7(b)(4)(ii)  was  intended  to  help 
settle  complaints  and  disputes  after  an 
item  has  been  approved,  listed,  labeled, 
or  certified.  DS&G  has  a  program  to 
assure  that  the  complaints  of  any 
interested  party,  including  users  of  the 
product,  will  be  fairly  handled  and 


resolved.  Its  procedure  requires  that  the 
complaint  first  be  presented  for 
resolution  in  house.  If  the  dispute  cannot 
be  resolved,  there  is  a  procedure  for 
referring  the  issue  to  an  impartial  third 
person  for  resolution. 

One  respondent  (Ex.  3-7,  p.  5) 
objected  to  DS&G's  dispute  handling 
procedure  on  the  basis  that  the  results 
would  lack  consistency  as  different 
parties  would  be  involved  and  different 
arbitrators  could  be  selected.  The 
essential  ingredient  in  this  requirement 
is  that  all  interested  persons  have 
access  to  a  dispute  handling  system 
which  is  both  "fair  and  reasonable"  (of 
ASME  V.  Hydrolevel  456  U.S.  556. 102 
S.Ct.  1935  (1982)].  Arbitration  and 
mediation  are  long  recognized  and 
satisfactory  methods  of  resolving 
disputes  between  private  parties  and 
are  consistent  with  29  CFR 
1910.7(b)(4)(ii). 

Test  Standards 

Section  1910.7  requires  that  a 
nationally  recognized  testing  laboratory 
use  "appropriate  test  standards".  The 
standard  defines  an  appropriate  test 
standard  as  a  document  which  specifies 
the  safety  requirements  for  specific 
equipment  or  a  class  of  equipment  and 
is  recognized  in  the  United  States  as 
providing  an  adequate  level  of  safety, 
compatible  with  and  maintained  current 
%vith  periodic  revisions  of  applicable 
national  codes,  and  developed  by  a 
standards  developing  organization 
under  a  system  of  providing  for  broad 
input  from  interested  parties  {  1910.7(c) 
(1).  (2),  and  (3)).  The  standard  also 
designates  as  "appropriate"  any 
standard  that  is  currently  designated  as 
an  ANSI  safety  designated  product 
standard  or  an  ASTM  test  standard 
used  for  evaluation  of  products  or 
materials.  (See  S  1910.7(c](4]). 

Laboratories  may  also  use  other  test 
standards  that  the  Assistant  Secretary 
of  Labor  has  evaluated  to  determine  that 
such  standard  provides  an  adequate 
level  of  safety.  (See  S  1910.7(d]).  In  this 
case,  DS&G  has  indicated  that  it  will  use 
the  ANSI/UL  and  UL  test  standards 
listed  below.  The  ANSI  standard  (ANSI/ 
UL  #1012 — Power  Supplies]  is  an 
appropriate  test  standard  within  the 
meaning  of  29  CFR  1910.0(b)  and  (c)(4). 
As  to  the  other  test  standards  DS&G  has 
applied  to  use  (UL  #47&  UL  #1459,  and 
UL  #544],  OSHA  has  examined  the 
status  of  the  Underwriters  Laboratories 
Inc.  (UL)  Standards  for  Safety  and.  in 
particular,  the  method  of  their 
development,  revision  and 
implementation  and  has  determined  that 
they  are  appropriate  test  standards 
under  the  criteria  described  in  29  CFR 
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1910.7  (1),  (2),  and  (3).  That  is.  these 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United  States  as  safety  standards 
providing  adequate  levels  of  safety;  are 
compatible  with  and  remain  current 
with  periodic  revisions  of  api^cable 
national  codes  and  installation 
standards;  and  are  developed  by  a 
standards  developing  organization  (i.e. 
UL)  under  a  method  providing  for  input 
and  consideration  of  views  of  industry 
groups,  experts,  users,  consumers, 
governmental  authorities,  and  others 
having  broad  experience  in  the  safety 
fields  involved. 

One  of  the  commentators  (Ex.  3-7.  pp. 
3-4)  stated  that  the  test  standards  "are 
listed  without  their  date  of  issue"  and 
raised  the  spectre  of  inconsistency:  they 
believe  "there  is  need  for  assurance  of 
testing  to  latest  versions  of  the 
standard".  DS&G  indicated  that  part  of 
its  testing  includes  a  Revision 
Subscription  Service  to  automatically 
obtain  the  latest  revisions  of  the 
standards  (see  on-site  review  report). 
The  procedures  identified  by  DS&G 
indicate  its  capability  to  test  to  the 
latest  revision  of  the  test  standard.  This 
is  the  same  level  of  assurance  that 
would  be  required  of  other  recognized 
laboratories.  The  procedures  to  be 
followed  in  the  event  of  test  standard 
changes  are  adequately  stated  in 
Appendix  A  of  29  CFR  19ia7. 

Other  Issues 

One  of  the  respondents  (Ex.  3-7) 
raised  a  number  of  issues  that  were  not 
directly  relevant  to  the  issue  of  DS&G 
meeting  the  definition  of  an  NRTL  as  set 
forth  in  29  CFR  1910.7.  These  comments 
were  general  criticisms  of  the  standard. 
For  example,  one  such  comment  focused 
on  the  need  to  designate  and  use  a 
single  test  standard  for  each  product. 
(Ex.  3-7.  pp.  1-2).  This  issue  had  been 
raised  by  the  same  respondent  during 
the  rulemaking  proceeding  and  was 
discussed  and  resolved  in  the  preamble 
to  the  final  rule  (see  53  CFR  12108-12109, 
4/12/3?).  Since  these  general  issues 
were  ruised  and  resolved  during  the 
promulgation  of  the  standard  it  is  not 
now  timely  to  comment  on  them. 

Another  comment  (Ex.  3-7.  p.  4) 
indicated  that  no  information  was 
provided  relative  to  the  testing  and 
^Approval  of  components. 

The  NRTL  Program  does  not  address 
whether  one  NRTL  must  accept  another 
NRTL's  listirtg  or  recognition  of  a 
component.  Instead,  the  laboratory 
listing  the  overall  product  acceptance, 
listing,  or  recognition,  is  responsible  for 
assuring  that  the  components  used  in 
the  product  meet  the  applicable  test 


standards.  In  DSAG's  case,  where  a 
recognized  component  is  required  DSAG 
will  require  that  that  component  be 
labelled  with  the  recognition  mark  of  a 
nationally  recognized  testing  laboratory. 
The  component  vendor  will  then  be 
required  to  supply  DS&G  with  evidence 
of  component  recognition.  Fmally,  the 
component  vendor  will  be  required  to 
supply  DS&G  with  a  copy  of  the 
"Conditions  of  Acceptability",  which 
describes  the  tests  that  need  to  be 
performed  upon  the  component  in  the 
end  product.  (See  Ex.  4,  pp.  2-d). 

Another  issue  raised  by  a 
commentator  (Ex.  3-7.  pp.  5-6) 
concerned  test  and  evaluation 
consistency  among  all  NRTLs. 

This  would  be  an  ideal  state  which 
may  be  achieved  in  the  future  when 
laboratories  exchange  information  on  a 
regular  basis.  This  is  not  being 
accomplished  by  the  nationally 
recognized  testing  laboratories  presently 
in  their  standards  or  interpretations.  In 
addition,  consistent  Interpretation  of 
standards  between  the  two  presently 
recognized  Nationally  Recognized 
Testing  Laboratories  is  not  the  case  in 
every  instance. 

'  Final  Dedsioa  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  the  OSHA 
staff  finding  including  the  on-site  review 
report,  and  the  comments  presented 
during  the  public  review  and  comment 
period,  OSHA  finds  that  Dash.  Straus 
and  Goodhue.  Inc.,  has  met  the 
requirements  of  29  CFR  19ia7  to  be 
recognized  by  OSHA  as  a  Nationally 
Recognized  Testing  Laboratory  to  test 
and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  it  is  ordered  that  the  Dash.  Straus 
and  Goodhue,  Inc.,  be  recognized  as  a 
Nationally  Recognized  Testing 
Laboratory  subject  to  the  conditions 
listed  below.  Tliis  recognition  is  limited 
to  equipment  or  materials  which,  under 
29  CFR  Part  1910.  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification,  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  test 
standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards. 

DS&G  has  stated  that  all  the 
standards  in  these  categories  are  used 
to  test  equipment  or  materials  which 
may  be  used  in  environments  under 
OSHA's  jurisdiction: 


UL#478— Information-Processing  and 

Business  Equipment 
UL#1459— Telephone  Equipment 
UL#544— Electric  Medical  and  Dental 

Equipment 
ANSI/UL  #1012— Power  Supplies. 

Dash,  Straus  and  Goodhue,  Inc.,  also 
must  abide  by  the  following  condi'ions 
of  its  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  DS&G's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  DS&G  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

DS&G  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  DS&G  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its  recognition 
is  limited  to  certain  products; 

DS&G  will  continua  to  meet  the 
requirements  for  recognition  in  all  areas 
for  which  it  has  applied;  and 

DS&G  will  cooperate  with  O^iA  at 
all  times  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 
EFFCCnVE  DATE  This  recognition  will 
become  effective  on  June  18, 1989,  and 
will  be  valid  for  a  period  of  five  years 
from  that  date,  until  June  16, 1994.  unless 
terminated  prior  to  that  date,  in 
accordance  with  29  CFR  19ia7. 

Signed  at  Washington,  DC  this  13th  day  of 
June,  1969. 
Alan  C  McMillan, 
Acting  Assistant  Secretary. ' 
(FR  Doc.  89-14402  Filed  6-15-89;  8:45  am) 

BtUlNQ  COOC  4510-2S4I 


Nevada  State  Staridards;  Approval 

1.  Background:  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procudures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereafter  called  Regional 
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Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(e)  of  the  Act  and  29  CFR  Part  1902. 
On  January  4, 1974,  notice  was 
published  in  the  Federal  Register  (39  FR 
1008)  of  the  approval  of  the  Nevada  plan 
and  the  adoption  of  Subpart  W  to  Part 
1952  of  Title  29  containing  the  decision. 
The  Nevada  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference. 

By  letters  dated  April  17. 1989,  and 
April  28, 1989,  from  Nancy  C.  Bamhart 
to  Frank  Strasheim  and  incorporated  as 
part  of  the  plan,  the  State  submitted 
State  standard  revisions  identical  to  29 
CFR  1910.1000,  Air  Contaminants 
(January  19, 1989,  54  FR  2332)  and 
Hazardous  Waste  Operations  and 
Emergency  Response  (March  6. 1989,  54 
FR  9294). 

These  standards  are  contained  in  the 
Division  of  Occupational  Safety  and 
Health  Standards  for  General  Industry. 
The  subject  standards,  29  CFR  1910.1000, 
Air  Contaminants  and  29  CFR  1910.120. 
Hazardous  Waste  Operations  and 
Emergency  Response  were  adopted  by 
reference  on  March  1, 1989,  and  March 
6, 1989  respectively,  pursuant  to  Nevada 
State  law,  9  618.295. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Adminisfration,  71 
Stevenson  Street,  Room  415,  San 
Francisco,  CA  94105:  and  Director, 
Division  of  Occupational  Safety  and 
Health,  1370  South  Curry  Street,  Carson 
City,  Nevada  89710;  and  Directorate  of 
Federal-State  Operations.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Nevada  State  plan  as  a  proposed  change 
and  making  the  Regional 


Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  Standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  )une  16. 1969. 

(Sec.  IB,  Pub.  L  91-596.  84  Stat.  1606  (29 
U.S.C.  667).  Signed  at  San  Francisco, 
California  this  15th  day  of  May.  1989.) 
Frank  Strasheim. 
Regional  Administrator. 

(FR  Doc.  89-14361  Filed  6-15-69;  8:45  am] 
BILUNO  CODE  aiO-2»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanities  Panel 

AQENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  Meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION: 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  (202)  786-0322. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  my  by  the 
Chairman's  Delegation  of  Authority  to 


Close  Advisory  Committee  Meetings, 
dated  January  15. 1978. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c),  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code, 

1.  Date:  July  6  1989.  Time:  8:30  a.m.  to 
5M)  p.m..  Room:  315,  Program:  This 
meeting  will  review  applications  in 
Elementary  and  Secondary  Education  in 
the  Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  December  1, 
1989. 

2.  Date:  July  6-7. 1989.  Time:  9«)  a.m. 
to  5«)  p.m..  Room:  415,  Program:  This 
meeting  will  review  applications  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Office  of  Challenge 
Grants,  for  projects  beginning  after 
December  1, 1989. 

3.  Date:  July  10-11, 1989,  Time:  9:00 
a.m.  to  5:00  p.m..  Room:  430,  Program: 
This  meeting  will  review  applications  in 
Research  Scholarship,  Graduate 
Education,  submitted  to  the  Office  of 
Challenge  Grants,  for  projects  beginning 
after  December  1, 1989. 

4.  Date:  July  17-ia  1989,  Time:  9«) 
a.m.  to  5:00  p.m..  Room:  430,  Program: 
This  meeting  will  review  applications  in 
Public  Outreach,  submitted  to  the  Office 
of  Challenge  Grants,  for  projects 
beginning  after  December  1, 1969. 

5.  Date:  July  24-25. 1989,  Time:  9M) 
a.m.  to  5:00  p.m..  Room:  430,  Program: 
This  meeting  will  review  applications  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Office  of  Challenge 
Grants,  for  projects  beginning  after 
December  1. 1989. 

6.  Date:  July  7, 1989,  Time:  lOKJO  a.m. 
to  1:00  p.m..  Room:  316-2.  Program:  This 
meeting  will  review  applications  in 
Regrants.  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  December  1, 1989. 
Stephen  |.  McCleary, 

Advisory  Committee.  Management  Officer. 

(FR  Doc.  89-14382  Filed  6-15-80:  8:45  am] 
HUJN6  COOC  753e-ei-« 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sut>commlttee  on  Human 
Factors;  Cancellation 

The  ACRS  Subcommittee  meeting  on 
Human  Factors  scheduled  to  be  held  on 
June  15. 1989  has  been  cancelled.  The 
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notice  of  this  meeting  was  previously 
published  in  the  Federal  Register  on 
Monday,  June  12. 1980  (54  FR  24974]. 

Date:  June  12,  IflW. 
Gary  R.  QuOtadmilMr.  , 

Chief.  Project  Review  Branch  No.  2. 

|FR  Doc.  89-14391  Filed  6-15-69:  8:45  am] 

aiujNecooc  rtw-oi-e 


(Docket  No.  030-28641  Ucenae  Na  42- 
23S39-01AF  EA  M-«7  USAF  Pennn  Na  34- 
00472-02] 

Defiartinent  of  the  Air  Force,  WrtQhl* 
Patterson  Air  Force  Base;  Order 
Impoeing  CIvU  Monetary  Penalties 

I 

The  Department  of  the  Air  Force 
(licensee)  is  the  holder  of  License  No. 
42-23539-OlAF  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Commission]  on  June  26, 1985.  The 
license  authorizes  the  licensee  to 
possess  byproduct  material,  source 
material,  and  special  nuclear  material 
for  uses  authorized  by  the  U.S.  Air  Force 
Radioisotope  Committee  and  in 
accordance  with  the  conditions 
specified  therein. 

n 

An  inspection  of  the  licensee's 
activities  was  conducted  during  the 
period  October  24, 1980  through 
February  11, 1987.  The  results  of  this 
inspection  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  upon  the  licensee  by  letter 
dated  June  17. 1988.  The  Notice  stated 
the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalties  proposed 
for  the  violations.  The  Ucensee 
responded  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
by  letters  dated  July  15, 1988.  In  its 
response,  the  licensee  denied  one 
violation,  stated  that  it  can  neither 
admit  nor  deny  that  a  second  violation 
occurred,  and  set  forth  several  reasons 
why  in  its  view  the  civil  penalties 
should  not  be  imposed. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Materials  Safety. 
Safeguards,  and  Operations  Support  has 
determined,  as  set  forth  in  the  Appendix 
to  this  Order,  that  the  violations 


occurred  at  stated  and  tbet  the  penalty 
proposed  for  the  violations  designated 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.206,  It  la  Hereby 
Ordered  That 

The  licensee  pay  civil  penalties  in  the 
amount  of  One  Hundred  Two  Thousand 
Five  Hundred  Dollars  ($102,500)  within 
30  days  of  the  date  of  this  Order,  by 
check,  draft,  or  money  order,  payable  to 
the  Treasurer  of  the  United  States  and 
mailed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington,  DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  OfBce  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy  of 
the  hearing  request  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Regional  Administrator.  Region  ID, 
U.S.  Nuclear  Regulatory  Commission,   ^ 
799  Roosevelt  Road.  Glen  Ellyn,  Illinois 
60137,  and  to  the  Regional 
Administrator,  Region  IV.  U.S.  Nuclear 
Regulatory  Commission.  611  Ryan  Plaza, 
Suite  1000,  Arlington,  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties  referenced  in  Section  11 
above;  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 


For  the  Nuclear  Ragnlatoiy  Conunisaioa. 
HagkL.'IVHniMoa.lr.. 

Deputy  Executive  Director  for  Nuclear 
Moterialt  Safety.  Safeguards,  and  Operatioiu 
Support 

Dated  at  RockviUe.  Maryland  this  8th  day 
of]un«1980. 

Appendix — Evaluatfon  and  Condusioo 

On  June  17, 1988.  a  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalties  (NOV) 
was  iitiued  for  violations  identified  during  an 
NRC  inspection.  The  Department  of  the  Air 
Force  responded  to  the  Notice  on  July  15, 
1988.  In  its  response,  the  licensee  denied  one 
violation,  stated  that  it  can  neither  admit  nor 
deny  that  a  second  violation  occurred,  and 
set  forth  several  reasons  why  in  its  view  the 
civil  penalties  should  not  be  imposed.  The 
NRCs  evaluation  and  conclusions  regarding 
tlie  licensee's  argirnients  are  as  follows: 

Violatioa  A 

Restatement  of  Violation  A 

10  CFR  20.403  (b)(3)  and  (b)(4)  require  the 
licensee  to  contact  tiie  NRC  within  24  hours 
of  discovery  of  an  event  involving  licensed 
material  possessed  by  the  licensee  that  nnay 
have  caused  or  threatens  to  cause  a  loss  of 
one  day  or  more  of  the  operation  of  any 
facility  affected,  or  damage  to  property  in 
excess  of  $2,000. 

Contrary  to  the  alxiye,  the  licensee  failed 
to  notify  the  NRC  within  24  hours  of 
discovery  of  an  event  involving  licensed 
material  possessed  by  the  licensee  that  may 
have  caused  or  tiu^eatens  to  cause  a  loss  of 
one  day  or  more  of  the  operation  of  any 
facility  affected,  or  damage  in  excess  of 
$2,000.  On  September  19. 1966.  members  of 
Wright  Patterson's  Bio-Environmental 
Engineering  Croup  initially  concealed  from 
both  NRC  and  Air  Force  personnel  an 
americium-241  BpiH,  which  occurred  on 
September  18, 1966  in  a  facility  used  as  a 
waste  storage  area.  Although  the  Ucensee  did 
contact  NRC  officials  on  September  28. 1986, 
the  Air  Force  did  not  relay  to  the  NRC 
accurate  infomvation.  which  was  known  to 
Brooks  Air  Force  Base,  so  that  the  NRC  could 
make  an  accurate  assessment  of  tlie  event. 
Moreover,  on  October  &  1986  an  entry  was 
made  into  the  same  facility  which  resulted  in 
the  overexposure  cited  in  Violation  B  and 
additional  contamination.  Nevertheless, 
neither  the  initial  event  nor  the  second  event 
was  accurately  reported  to  the  NRC  until 
November  7, 1986.  These  events  caused  the 
licensee  to  take  action  to  prohibit  the  use  of 
its  waste  storage  area  for  more  than  one  day 
and  caused  damage  to  property  as 
demonstrated  by  the  decontamination  costs 
in  excess  of  $2,000. 

This  is  a  Severity  L«vel  1  violation 
(Supplement  IV)  CivU  Penalty— Sioaooo 

Summary  of  Licensee's  Response 

The  license  denies  that  a  report  was 
required  with  regard  to  the  matters  which 
occurred  on  either  September  18  or  October 
6, 1986.  In  this  connection,  the  licensee  argues 
that  the  reporting  regulation  is  ambiguous 
regarding  what  constitutes  an  "event."  "loss 
of  facility,"  and  "damage  to  property."  The 
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licensee  further  argues  that  the  regulation  is 
unenforceably  vague,  and  that  there  was  no 
need  to  report  the  incident  since  the  facility 
continued  to  be  used  as  a  storage  facility  and 
the  costs  required  for  cleanup  did  not 
constitute  "damage."  The  licensee  also 
denies  that  there  was  an  intent  or  attempt  to 
deliberately  provide  inaccurate  or  incomplete 
information  to  the  NRC  or  to  mislead  NRC 
officials  with  respect  to  either  incident  or  an 
intent  to  restrict  NRC  personnel  from 
receiving  information  germane  to  the 
performance  of  NRC  duties. 

NRC's  Evaluation  of  Licensee's  Response 

The  NRC  disagrees  that  the  reporting 
requirements  as  applied  to  these  incidents 
are  vague,  and  maintains  that  the  events 
which  occurred  on  September  18  and  October 
6. 1986  did  indeed  constitute  events  which 
required  24  hour  notification. 

On  August  20. 1986.  an  NRC  Region  III 
(NRC-RIII)  special  inspection  was  conducted 
to  evaluate  allegations  by  John  C.  Haynes. 
The  allegations  were  that:  (1)  During  a  1972- 
1974  time  period,  Haynes  transferred  an 
unknown  quantity  of  unencapsulated 
americium-241  to  the  Radiation  Safety  Offker 
(RSO)  at  Wright-Patterson  Air  Force  Base 
(WPAFB)  «vithout  the  knowledge  of  WPAFB 
management;  and  (2)  the  RSO  informed 
Haynes  that  during  the  1972-1974  time  period, 
100  curies  of  americium-241  were  found  and 
transferred  to  the  Monsanto  Corporation  of 
Dayton,  Ohio. 

During  an  August  20. 1986  interview,  the 
WPAFB  RSO  stated  that  he  had  never 
received  any  radioactive  material  for 
disposal  from  the  alleger  and  denied  that 
americium-241  was  found  and  transferred  to 
the  Monsanto  Corporation.  The  RSO  also 
provided  a  written  statement  to  NRC 
inspectors  confirming  his  oral  statement  The 
inspectors  reviewed  waste  handling  records 
in  an  attempt  to  validate  the  RSO's 
testimony.  No  indication  was  found  of 
transactions  with  Mr.  Haynes. 

On  September  18, 1986,  the  RSO,  along 
with  other  WPAFB  personnel,  entered 
Building  4060,  a  radioactive  waste  storage 
building,  to  conduct  an  inventory.  During  this 
entry,  an  americium-241  release  occurred 
while  opening  a  barrel  to  identify  its 
contents.  That  barrel  contained  the  material 
that  had  been  illegally  received  from  the 
alleger  by  the  RSO.  The  entry  resulted  in 
personnel  contamination  that  required 
several  showers  for  decontamination.  Both 
the  Director  and  Deputy  Director,  WPAFB 
Bio-Environmental  Engineering  (BEE)  Group, 
were  notified  of  the  event  on  September  18, 
1986. 

A  meeting  of  the  BEE  Group  took  place  on 
September  19. 1988.  During  that  meeting,  the 
event,  its  reportability,  and  methods  for 
cleanup  were  discussed.  The  Director,  BEE, 
instructed  the  other  members  not  to  report 
the  event  to  anyone,  including  other  groups  in 
the  Air  Force.  A  plan  for  illicit  disposal  of  the 
material,  consisting  of  mislabeling  waste 
barrels,  was  also  discussed.  When  the 
Director,  BEE,  learned  during  the  meeting  that 
the  meeting  was  being  tape  recorded  for  the 
purpose  of  preparing  meeting  minutes,  he 
ordered  that  the  portion  of  the  tape  dealing 
with  the  contaminaton  event  be  destroyed. 


Outside  the  meeting,  the  Director.  BEE, 
requested  the  Deputy  Director,  BEE,  to 
consult  with  the  WPAFB  Medical  Physicist 
regarding  appropriate  foUowup  activities. 

On  September  22, 1986,  the  Deputy 
Director.  BEE,  assumed  command  of  BEE 
Croup  as  the  Director  was  on  temporary  duty 
in  St.  Louis,  Missouri.  As  instructed  that  day 
by  the  Director,  the  Deputy  Director 
discussed  the  event  with  the  Medical  Pysicist 
for  WPAFB  Medical  Center  and  asked  for  his 
recommended  course  of  action.  The  Medical 
Physicist  suggested  that  BEE  should  notify 
the  Base  Commander  and  determine  the 
identity  of  the  isotope.  On  September  26, 
1986,  the  Medical  Physicist  realized  that  the 
Deputy  Director  had  not  made  any 
notifications  and  had  not  determined  the 
is(jtope.  The  Medical  Physicist  took  it  upon 
himself  to  identify  the  isotope  and  report  the 
event  to  the  Base  Commander  and  the 
Medical  Center  Director.  Later  that  day.  it 
was  determined  that  the  isotope  was 
americiuro-241. 

After  the  Base  Commander  was  briefed  on 
September  26,  the  Base  Commander  initiated 
a  comprehensive  reponse  to  the  event  The 
following  actions  were  directed  by  the  Base 
Commander  (1)  Immediately  determine  if 
contamination  existed  external  to  the 
building:  (2)  seal  the  building:  (3)  cordon  off 
the  area;  (4)  restrict  access  to  the  building;  (5) 
contact  the  USAF  Radioisotope  Conunittee 
by  telephone  for  notification  purposes;  (6) 
acquire  the  use  of  the  Air  Force  Radiological 
Assistance  Team  (AFRAT)  for  cleanup 
operations;  and  (7)  prepare  a  suitable 
decontamination  plan  for  implementation, 
including  times  and  milestones.  It  was  also 
directed  that  the  appropriate  authorities  and 
organizations  should  be  informed. 

At  3:30  p.m.,  on  September  26, 1986.  the 
Medical  Physicist  WPAFB  informed  the 
Executive  Secretary  of  the  USAF 
Radioisotope  Committee  at  Brooks  AFB  of 
the  problem  and  the  Executive  Secretary 
assured  him  that  the  required  notifications  to 
the  NRC  would  be  made.  The  Executive 
Secretary  had  been  informed  by  the  Medical 
Physicist  that  the  event  was  a  high-level  spill 
of  radioactive  material  in  a  building  and  that 
the  material  was  americium-241.  but  might 
also  include  plutonium-239.  The  Executive 
Secretary  then  directed  a  staff  member  to 
inform  the  NRC  Region  IV  (NRC-RIV)  about 
these  facts.  Although  a  telephone  call  to 
NRC-RIV  was  made,  the  information 
provided  to  NRC  officials  was  that  the  event 
consisted  of  leakage  of  low-level  waste 
drums  and  was  scheduled  to  be  minor.  f^C 
officials  were  also  told  that  the  event  was 
under  review  and  more  details  would  be 
forthcoming.  The  identity  of  the  isotope  and 
high-level  nature  of  the  spill  was  not 
mentioned. 

On  September  29, 1986.  as  determined  from 
interviews  and  the  notes  of  individuals,  the 
Director  and  Deputy  Director  of  the  BEE 
Group,  were  aware  of  the  involvement  of 
Haynes  and  the  ilUcit  nature  of  the  material 
that  had  been  spilled.  The  Base  Commander 
stated  that  the  number  one  priority  of 
WPAFB  at  that  time  was  the  contamination 
event  Also,  on  September  29  or  October  2, 
1986,  the  Executive  Secretary  briefed  his 
replacement  on  the  event  as  he  was 
reporting  to  a  new  duty  assignment 


On  October  3. 1966,  an  NRC-RIV  official 
who  had  been  involved  in  the  Septf  mber  26. 
1986.  phone  call  contacted  the  new  Executive 
Secretary,  since  no  further  information  had 
been  received  from  NRC  The  event  was 
described  by  the  new  Executive  Secretary  to 
the  NRC  official  as  being  minor  in  nature.  He 
also  told  the  NRC  official  that  the 
contamination  was  localized  and  there  did 
not  appear  to  be  a  major  problem.  At  this 
point  the  new  Executive  Secretary  knew  that 
the  cleanup  operation  would  cost  at  least 
$100,000.  yet  he  did  not  mention  this  to  the 
NTIC  representatives. 

Another  telephone  call  to  NRC-RIV 
officials  was  made  on  October  6. 1986.  Again, 
Air  Force  personnel  contacted  described  the 
events  as  minor  in  nature  and  did  not 
mention  the  isotope.  Also,  on  this  date.  Air 
Force  health  physics  personnel  entered 
Building  4060  to  evaluate  radiaton  levels.  A 
significant  uptake  of  americium-241  to  one 
individual  (8i)7  nanocuries]  and  additional 
contamination  resulted  from  this  entry. 

Because  of  continuing  escalation  of  the 
event  the  new  Executive  Secretary  decided 
to  call  NRC-RIV  on  October  la  1986.  and 
discuss  the  event  in  further  detail.  Although 
during  this  telephone  call  he  informed  NRC- 
RIV  of  the  identity  of  the  matenal.  he  did  not 
discuss  the  extent  of  the  spill  and  the  amount 
of  money  needed  to  clean  up  the  problem. 
The  NRC-RIV  oi  .cial  asked  the  new 
&cectttive  Secretary  if  NRC  reporting 
requirements  had  been  reviewed  and  was 
told  that  they  had  been  reviewed  and  a 
report  was  not  required. 
,    Neither  the  September  18  nor  the  October 
6. 1966.  event  was  accurately  reported  to  the 
NRC  until  November  7, 1986,  and  these 
events  caused  the  loss  of  operation  of 
Building  4060  for  more  than  one  day  and 
resulted  in  damage  to  property,  as 
demonstrated  by  the  decontamination  costs, 
in  excess  of  $2,000.  The  licensee  argues  that 
the  storage  aspect  of  the  facility  continued  to 
be  unaffected.  NRC  disagrees  with  the 
licensee's  conclusion.  Routine  use,  as 
understood  by  NRC,  consisted  of  waste 
barrels  entering,  being  stored,  and  exiting  the 
facility.  Individuals  would  enter  and  exit  the 
facility  with  minimal  anti-contamination 
clothing.  After  the  events  of  September  18 
and  October  6. 1986,  the  licensee  controlled 
the  facility  in  the  following  manner  (1)  On 
Octer4-5,  a  security  watch  was  provided  to 
prevent  individuals  from  even  approaching 
Building  4060  and  measures  were  taken  to 
prevent  reentry,  and  (2)  from  October  14-23, 
the  licensee  had  to  order  new  equipment 
necessary  for  reentry.  Such  equipment  was 
previously  unnecessary.  No  barrels  were 
added  or  removed  after  the  September  18 
event  until  the  new  equipment  necessary  for 
reentry  was  received. 

Barrels  were  eventually  removed  in 
response  to  the  event.  The  most  striking 
argument  for  loss  of  the  facility  is  the  final 
determination  by  the  hcensee  that  the 
building  could  no  longer  serve  a  useful 
purpose  and  had  to  be  destroyed.  Although 
this  action  occurred  some  time  after  the 
event  sufficient  information  immediately 
following  the  event  demonstrated  that 
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Building  4000's  function  at  intended  prior  to 
the  event  was  dearly  loat 

Furihermore,  NRC  officials  were  misled  by 
USAF  ufFicials.  Personnel  from  the 
Radioisotope  Committee  did  not  provide 
adequate  information  to  the  NRC  Region  IV 
ofHce  and  the  Director  of  BEE,  and  upper- 
level  base  individual,  instructed  his 
employees  not  to  discuss  the  event  with 
anyone  outside  the  BEE  Croup.  Such  actions 
on  the  part  of  the  licensee,  through  its 
employees,  are  unacceptable  and  were  in 
disregard  of  the  NRCs  responsibility  for 
public  health  and  safety. 

VioUtkMi  B 

Restatement  of  Violation  B 

10  CFR  20.103(a)(1)  limits  the  quarterly 
uptake  of  radioactive  materials  in  air  by 
individuals  in  restricted  areas  to  amounts 
derived  from  the  concentration  limits  in  10 
CFR  Part  20.  Appendix  B.  Table  I.  Column  I. 
using  the  formula  in  10  CFR  20.103(a)(1] 
Footnote  3.  The  derived  quarterly  limit  for 
uptake  of  soluable  americiuro-241  in  air  is  3.8 
nanocuries. 

Contrary  to  the  above,  on  October  0, 1986, 
an  individual  working  in  a  restricted  area 
inhaled  or  ingested  approximately  8.07 
nanocuries  of  soluble  americium-241. 

This  is  a  Severity  Level  UI  violation 
(Supplement  IV).  Civil  penalty— 82.500, 

Summary  of  Licensee's  Response 

The  licensee  claims  that  at  the  time  of  its 
response  (July  15. 1968)  it  could  neither  admit 
nor  deny  that  an  individual  in  a  restricted 
area  received  an  exposure  to  radiation  in 
excess  of  the  regulatory  hmits  set  forth  in  10 
CFR  20.103(a)(1).  Its  basis  for  making  this 
claim  is  that  an  independent  contractor  had 
been  obtained  by  the  Air  Force  to  assets 
bioastay  data  for  the  individual  in  question 
and  to  date  the  retultt  of  the  assessment  are 
pending. 

NRCs  Evaluation  of  Licensee's  Response 

The  NRC  conclusion  that  the  individual  in 
question  exceeded  the  regulatory  limits  of 
exposure  to  americium-241  by  a  factor  of 
approximately  two  was  based  on  information 
received  from  the  licensee.  Speciflcally,  on 
December  7. 1987,  a  formal  report  from  the 
licensee  was  sent  to  the  NRC  stating  that  the 
report  was  a  flnal  summary  report  of 
bioassay  results.  The  licensee's  own  report 
stated  that  the  individual  did  exceed  the 
quarteriy  MPC  limits  by  a  factor  of 
approximately  two.  The  NRCs  review  of  the 
data  at  that  time  confirmed  the  licensee's 
conclusion.  Therefore,  based  on  the 
information  currently  availaMs,  the  NRC 
maintains  that  the  individual  received  an 
exposure  to  americium-241  in  excett  of  the 
regulatory  limit.  If.  at  tome  time  in  the  future, 
further  data  are  submitted  in  conflict  with 
this  information,  the  NRC  may  reevaluate  its 
conclusion.  To  date,  no  further  assessment 
data  have  been  submitted  to  the  NRC. 

Summary  of  Licensee's  Arguments  for 
Mitigation  or  Elimination  of  the  Civil  Penalty 

The  licensee  makes  several  assertions  in 
support  of  its  argument  that  the  civil  penalty 
should  be  mitigated  or  eliminated.  These  can 
be  summarized  as  follows:  (1)  The  level  of  the 


penalty  for  Violation  A.  without 
consideration  of  the  factors  provided  in  the 
Enforcement  Policy,  is  arbitrary  and 
capricious;  (2)  Mr.  Lewis,  who  accepted  and 
stored  waste  at  Wright-Patterson  Air  Force 
Base,  acted  in  a  purely  pereonal  capacity, 
and  without  the  knowledge  of  his  superiors, 
and  his  conduct  has  never  been  condoned  by 
the  licensee;  (3)  imposition  of  civil  penalties 
upon  the  Air  Force  would  punish  the  victim 
of  the  misconduct,  and  serve  no  valid 
purpose,  and  it  is  unfair  to  the  Air  Force, 
previously  a  highly  satisfactory  licensee,  to 
term  the  Air  Force  "deceptive"  under  the 
ambiguous  circumstance  which  existed;  (4) 
credit  should  be  given  for  the  licensee's 
prompt  identification  and  reporting  of  both 
events  (as  soon  as  management  became 
aware  of  the  events,  they  were  reported  and 
each  significant  change  in  the  situation  was 
promptly  passed  on  the  the  NRC).  corrective 
action,  and  exemplary  past  performance;  (5) 
since  Region  III  failed  to  inform  Region  IV  or 
the  Radioisotope  Committee  of  allegations  by 
).C.  Haynes  that  americium-241  had  been 
delivered  to  Mr.  Lewis,  the  Radioisotope 
Committee  was  not  sensitive  to  Region  UI's 
concern  that  they  could  not  account  for 
several  curies  of  americium-241,  and  this 
contributed  to  Lewis'  having  unsupervised 
access  to  Building  4060:  and  (6)  the  levying  of 
a  civil  penalty  by  one  federal  agency  upon 
another  is  unconstitutional. 

NRCt  Evaluation  of  Ucanaae't  Atgumentt 

Violation  A  is  Arbitrary  and  Capricious 

The  level  of  the  penalty  for  Violation  A  it 
not  arbitrary  and  capricious  but  is  in 
accordance  tvith  the  NRCs  Enforcement 
Policy  10  CFR  Part  2.  Appendix  C  (Policy). 
Violation  A.  the  failure  to  flle  a  report  would 
normally  be  categorized  at  Severi^  Level  III 
in  accordance  with  Supplement  IV.C.3  of  the 
Policy.  However,  that  severity  level  was 
increased  to  Severity  Level  I  pursuant  to 
Section  V.B  of  the  Policy  which  states  that 
"in  cases  involving  willfulnett,  flagrant  NRC- 
identified  violationa,  repeated  poor 
performance  in  the  area  of  concern,  or 
teriout  breakdown  in  management  controlt, 
NRC  intendt  to  apply  itt  full  enforcement 
authority  where  such  action  is  warranted. 
Including  issuing  appropriate  orders  and 
assessing  civil  penalties  for  continuing 
violations  on  a  per  day  basis,  up  to  the 
statutory  limit  of  $100,000  per  violation,  per 
day."  Thut.  the  ttaff  concluded  that  Violation 
A  involved  a  willful  attempt  to  conceal  these 
events  by  a  number  of  USAF  personnel  and 
that  the  NRC  should  exercise  its  enforcement 
discretion  and  increase  the  penalty  for 
Violation  A  to  $10a000. 

Mr.  Lewis  Acted  in  a  Purely  Personal 
Capacity 

NRC  does  not  agree  that  Mr.  Lewit  acted  in 
hit  own  capacity  without  knowledge  of  his 
Buperiora.  Bated  upon  statements  made 
during  the  NRC  investigation,  the  NRC  hat 
determined  that  Mr.  Lewis  was  accompanied 
by  his  superior,  now  retired  Colonel  Milner. 
during  the  receipt  of  the  material. 
Furthermore,  even  If  Mr.  Lewis  had  acted 
alone,  as  stated  in  Section  V.A  of  NRCs 
Enforcement  Policy,  the  NRC  holds  licensees 
responsible  for  the  actions  of  their 


employees.  This  is  especially  appropriate 
where  the  person  is  the  Radiation  Safety 
Officer  who  Is  responsible  for  radiation 
protection.  In  addition,  with  respect  to  the 
reporting  violation,  it  is  clear  that  several 
USAF  officials  were  responsible  for  failing  to 
adequately  Inform  NRC 

Imposition  of  Civil  Penalties  Upon  the  USAF 
Would  Punish  the  Victim 

The  failure  of  USAF  officials  to  provide 
adequate  information  to  the  NRC  Region  IV 
office  did  not  involve  lower  level  base 
personnel,  but  personnel  from  the 
Radioisotope  Committee.  Additionally,  on 
September  19. 1986.  the  Director  of  Bio- 
Environmental  Engineering,  an  upper-level 
base  individual,  when  questioned  as  to  the 
reportability  of  the  September  18  event, 
stated  that  he  was  not  going  to  inquire  as  to  i 

whether  the  event  necessitated  reporting.  He 
also  instructed  his  employees  not  to  discuss 
the  event  with  anyone  outside  the  BEE 
Group.  The  Deputy  Director,  BEE.  when 
instructed  to  report  the  event  and  determine 
the  isotope,  made  no  attempt  to  follow  such 
instructions.  Individuals  at  Brooks  Air  Force 
Base  clearly  had  information  which  NRC 
officials  needed  in  order  to  respond  properly 
to  the  event,  but  failed  to  communicate  such 
information  to  the  NRC  in  a  timely  fashion. 
Such  actions  on  the  part  of  the  licensee, 
through  its  employees,  are  not  acceptable  and 
were  in  disregard  of  its  and  the  NRCs 
responsibility  for  public  health  and  safety. 

Credit  Should  be  Given  for  Reporting. 
Corrective  Actions  and  Past  Performance 

The  NRC  also  does  not  find  that  the 
licensee's  reporting  of  the  events,  corrective 
actions,  or  prior  performance  warrant 
mitigation  of  the  civil  penalties.  With  regard 
to  the  hcensee's  reporting  of  these  events, 
neither  the  September  18  nor  the  October  6. 
1986  event  was  accurately  reported  to  the 
NRC  until  November  7, 1986.  As  stated 
above,  the  NRC  concluded  that  Violation  A 
involved  a  willful  attempt  to  conceal  these 
events  by  a  number  of  USAF  personnel  and  it 
should  exercise  discretion  and  escalate  the 
bate  civil  penalty.  In  reaching  the  decision  to 
exercise  this  discretion,  the  NRC  recognized 
the  licensee's  corrective  actions  and  its  prior 
good  enforcement  history.  While  the 
Enforcement  Policy  allows  for  mitigation  of 
civil  penalties  for  such  factore  as  corrective 
actions  and  enforcement  history,  because  of 
the  terioutness  of  this  matter,  mitigation  It 
not  considered  appropriate  in  this  case. 

Contrary  to  the  licensee's  assertion  that  it 
kept  the  NRC  appraised  of  any  changes  in  the 
situation,  the  NRC  was  not  informed  that 
bioassay  data  was  still  being  reviewed  until 
the  licensee  Hied  its  response  to  the  NOV  in 
July  198&  Until  then,  the  NRC  was  of  the 
impression  until  receipt  of  that  response  that 
a  fmal  determination  had  been  made  of  the 
individual's  exposure.  In  particular,  on 
December  7. 1987.  a  formal  report  from  the 
licensee  was  sent  to  the  NRC  stating  that  the 
report  was  a  final  (emphasis  added) 
summary  report  of  the  bioassay  results. 
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Region  III  Did  Not  Notify  Region  /V  or  the 
Radioisotope  Committee  oftheHaynes- 
Lewis  Connecbon 

With  regard  to  the  licensee's  allegations 
that  Region  III  did  not  notify  the  Ri^ioisotope 
Committee  of  the  Haynes-Lewis  connection. 
NRC  did  not  notify  the  Committee  of  the 
allegations  because  it  did  not  appear  to  have 
an  immediate  impact  on  health  and  safety. 
During  the  Haynes  confiscation  in  1985.  the 
NRC  believed  that  the  majority  of  the 
americium-241  in  Haynes'  possession  had 
been  accounted  for  based  on  scientiHc 
analyses  conducted  on  the  conTiscated 
material  and  estimates  from  the  many 
radiological  surveys  conducted.  In  addition, 
the  NRC  believed  that  the  material,  if  indeed 
transferred,  was  in  small  quantities  and  had 
been  disposed  of  through  the  Air  Force. 
Although  the  regulatory  responsibility  for  the 
broad  scope  Ucense  did  not  become  Region 
rV's  until  October  1. 1986.  Region  III  should 
have  advised  Region  IV  of  the  allegations 
and  the  subsequent  findings.  However,  had 
NRC  Region  III  discussed  this  matter  with 
Region  IV.  Region  III  would  have  told  Region 
IV  that  the  majority  of  the  rndioactive 
material  had  been  recovered,  but  that  there 
were  reservations  about  the  RSO's  statement 
concerning  whether  he  had  received  material 
from  Haynes.  The  NRC  had  no  reason  to 
believe  that  curie  amoimtt  cf  radioactive 
material  were  unaccounted  for,  as  alleged  by 
the  United  States  Air  Force. 

In  addition,  NRC  beheves  that  it  it 
erroneous  to  state  that  the  licensee  was  not 
informed  of  the  Haynes-Lewis  allegation. 
During  the  August  20, 1986  inspection  prior  to 
the  event.  NRC  inspectors  questioned 
WPAFB  officials  about  the  allegation.  Before 
the  NRC  inspectora  left  the  base,  they 
discussed  the  matter  with  high-level  base 
officials.  It  was  clearly  underetood  by  the 
Deputy  Base  Civil  Engineer,  acting  for  the 
Base  Commander,  that  NRC  was  concerned 
about  the  Haynes-Lewis  connection  and  tried 
to  obtain  information  to  subttantiate  the 
allegation. 

On  October  1, 1986,  teveral  days  after  the 
base  commander  had  been  informed  of  the 
contamination  event,  the  Region  III  Branch 
Chief  in  charge  of  the  inspectore  who 
performed  the  August  20, 1986  inspection 
called  to  discuss  the  inspection.  "The  bate 
commander  informed  the  Bi  ancfa  Chief  that 
USAF  was,  indeed,  contemplating  further 
investigation  of  the  allegations. 

NRC  believes  that  high-level  officials  at  the 
specific  USAF  base  connected  with  the 
allegations  were  adequately  informed  in 
advance  of  the  events.  It  appeare  that  base 
peraonnel  failed  to  adequately  brief 
Radioisotope  Committee  personnel  about 
NRC  concerns. 

Imposition  of  a  Civil  Penalty  by  One  Federal 
Agency  Upon  Another  is  Unconstitutional 

With  regard  to  the  licensee's  generalized 
statement  and  its  March  17. 1!)89  letter  to  the 
Department  of  justice  that  imposition  of  a 
civil  penalty  by  one  federal  agency  upon 
another  is  unconstitutional,  the  civil  penalty 
action  taken  against  the  United  States  Air 
Force  was  in  accordance  with  the  NRCt 
Enforcement  Policy  which  is  based  on  the 
Atomic  Energy  Act  of  1954.  The  Act  gives 


NRC  the  authority  to  regulate  all  activities 
under  its  jurisdiction  in  order  to  protect  the 
public  health  and  safety.  The  Atomic  Energy 
Act  of  1954  does  not  diflerentiate  between 
Federal  and  private  licensees  in  NRCs 
authority  to  issue  civil  penalties.  The 
language  of  the  Atomic  Energy  Act  authorizes 
civil  penalties  against  any  "pereon,"  whidi  is 
dcHned  to  include  "any  *  •  *  government 
agency  other  than  the  Commission.    *  *  *" 
The  Atomic  Energy  Act  in  our  view  is  not 
unconstitutional.  The  applicability  of  section 
234  of  the  Act  to  Execute  Branch  agencies  it 
discussed  in  some  detail  in  the  letter  and 
memorandum  sent  by  the  NRCs  General 
Counsel  to  the  Department  of  Justice  on  April 
18, 1989,  copies  of  which  were  sent  to  the  Air 
Force's  General  CounseL  Therefore, 
consistent  with  prior  NRC  enforcement 
actions  regarding  other  federal  agencies  and 
the  Atomic  Energy  Act,  the  civil  penalty  is 
being  imposed. 

NRC  Conclusion 

After  reviewing  the  licensee's  response  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty,  the  NRC  staff  has 
concluded  that  the  violations  occurred  as 
stated  in  the  Notice,  and  that  the  licensee  has 
not  provided  a  basis  for  mitigation  of  the  civil 
penalties.  Accordingly,  a  civil  penalty  in  the 
amount  of  One  Hundred  Two  Thousand  Five 
Hundred  Dollars  ($102,500)  should  be 
imposed. 

[PR  Doc  89-14370  Filed  6-15-89;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Information  Collection  for  0MB 
Review 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperworlc  Reduction  Act  of  1980  (title 
44  U.S.  Code  Chapter  35),  this  notice 
announces  a  collection  of  information 
from  the  public  that  has  been  submitted 
to  OMB  for  clearance,  it  will  be  a 
blanket  clearance  to  cover  information 
collection  from  applicants,  deans,  and 
references  in  the  selection  of 
Presidential  Management  Interns  to 
comply  with  Executive  Order  12364 
signed  by  President  Reagan  on  May  24. 
1982.  We  estimate  2350  respondents  will 
expend  1533  burden  hours  annually  to 
file  these  forms.  For  copies  of  this 
proposal,  call  Grace  Butler  on  (202)  632- 
0259. 

DATE:  Conunents  on  this  proposal 
should  be  received  on  or  before  June  26. 
1989. 

ADDRESSES:  Send  or  deliver  comments 
to — C.  Ronald  Trueworthy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Managment,  1900  E  Street, 


NW..  Room  6410,  Washington,  DC  20415. 
and  )oseph  Laclcey,  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3002, 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACR 
Patricia  Paige  (202)  632-0601. 

U.S.  Office  of  Personnel  Management 
lames  M.  Strock, 
Acting  Director 
[PR  Doc.  89-14369  Filed  6-15-89: 8:45  am) 
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PEACE  CORPS 

Information  Collection  Request  Under 
OMB  Review 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
for  review  and  is  available  for  public 
review  and  comment  A  copy  of  the 
information  collection  may  be  obtained 
from  Ms.  Martha  Saldinger,  Ofilce  of 
I^vate  Sector  Relations/Development 
Education.  Peace  Corps.  199aK  Street, 
NW.,  Washington.  DC  20526.  Ms. 
Saldinger  may  be  called  at  202-254- 
8406.  Comments  on  this  form  should  be 
addressed  to  Ms.  Francine  Picoult  Desk 
Officer,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Information  Collection  Abstract 

(1)  Title:  Peace  Corps  Partnership 
Donor  Forms. 

(2)  Need  for  and  Use  of  the 
Information:  To  gather  the  names, 
addresses  and  telephone  numbers  of 
people  who  have  expressed  interest  in 
the  Peace  Corps  l^artnership  Program. 
This  list  will  be  used  to  send 
information  about  new  projects, 
meetings  or  conferences  that  might 
interest  the  current  or  potential  donor. 

(3)  Respondents:  Schools,  businesses, 
civic  organizations,  corporations  and 
individuals  who  have  requested  more 
information  aboiit  the  Partnership 
Program. 

(4)  Burden  on  the  public: 

a.  Annual  reporting  burden:  332  hours. 

b.  Annual  recordkeeping  burden:  0 
hours. 

c.  Estimated  average  burden  hours  per 
response:  5  minutes. 

d.  Frequency  of  response:  on  occasion. 

e.  Estimated  number  of  likely 
respondents:  4.000. 
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This  notice  ia  iMued  in  Washington.  DC  on 
June  1. 1089. 

Margaret  H.  ThooM, 

Aaaociate  Director  for  Management 

|FR  Doc  80-14297  Filed  »-18-89;  &-48  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


Na  34-26909;  Fll*  Na  SH-NASO- 


I 
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8«H-R«gulatory  Organizations; 
National  Aaaodatlon  of  Sacurttiaa 
Oaalare,  Ine^  Ordar  Approving 
Propoaad  Rula  Changa  Ralating  to 
Qualification  Examination  Waiting 
Parioda 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
March  21, 1969,  and  amended  on  April 
25, 1989,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend 
Part  VI  of  Schedule  C  to  the  NASD  By- 
Laws  to  establish  waiting  periods 
between  attempts  to  pass  qualiflcation 
examinations. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
26771.  May  1, 1989)  and  by  publication 
in  the  Federd  Register  (54  FR  19e2a 
May  8, 1988).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Conunltsion.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  20a30-3(aM12). 

Dated:  )«ma  8. 1988. 

loulfaaD  G.  Kats, 

Secretafy. 

[FR  Doc  89-14306  Filed  6-15-89;  8:45  am] 
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DEPARTMENT  OF  STATE 

Shipping  Coordinating  Commlttaa; 
8ul>conNnlttaa  on  Sataty  of  Ufa  at  Saa 
Working  Group  on 
Radloeoinmunications;  Maatlnga 

The  Working  Group  on 
Radioccmimunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  0930  on 
the  following  dates:  September  21, 1989; 
October  19, 1989;  November  16, 1988; 
and  December  21, 1989.  These  meetings 
will  be  held  in  room  9230  of  the 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20950-0001. 

The  purpose  of  these  meetings  is  to 
discuss  the  Global  Maritime  Distress 
and  Safety  System  (GMDSS),  and  to 
prepare  for  the  3Sth  Session  of  the 
International  Maritime  Organization 
Subcommittee  on  Radiocommunications. 
Agenda  items  also  include  GMDSS 
implementation  in  the  U.S..  cost  of 
maritime  safety  services,  improved 
dissemination  of  maritime  safety 
information,  and  Chapter  9  of  the 
Torremollnos  International  Convention 
for  the  Safety  of  Fishing  Vessels. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  contact  Mr. 
Ronald  |.  Grandmaison,  U.S.  Coast 
Guard  Headquarters  (G-TTS-3).  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  Telephone:  (202)  267-1389. 

Date:  June  1, 1989. 
Thomas  J.  Wajda. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  89-14353  Filed  65-15-89;  6:46  am] 
MUHta  COM  <M»47-4I 


DEPARTMENT  OF  TRANSPORTATION 

(Docket  4633«] 

Harmana/Marfcalr  Exprasa,  Inc; 
Aaalgnmant  of  Procaading 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-60,  Room  9228, 
Department  of  Transportation.  400 
Seventh  Street  SW,.  Washington  DC 
20590.  Telephone:  (202)  368-2142. 

William  A.  Kane.  |r.. 

Chief  Administrative  Law  Judge. 

[FR  Doc89>-14314  Filed  6-15-88;  MS  am] 

MUNM  COM  4ei*-«s-M 


AppHcatlona  for  Cartificataa  of  PubNo 
Convanianca  and  NacaaaHy  and 
Foroign  Air  Carriar  Parmlta  FNad  Undar 
Subpart  Q  Durtng  tha  Waak  Endad 
Juna9,19M 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.:  40329. 

Date  Filed:  June  6. 1969. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5, 1989. 

Description:  Application  of  United  Air 
Lines,  Inc..  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
serve  Warsaw,  Poland  from  Chicago. 

Docket  No.:  4»331. 

Date  Filed:  June  7, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5, 1989. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  137  so  as  to 
authorize  nonstop  air  service  between 
Chicago,  Illinois  and  Warsaw,  Poland. 

Docket  No.:  46333. 

Date  Filed:  June  7. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5, 1989. 

Description:  Application  of  American 
Airlines.  Inc..  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  137  so  as  to 
authorize  nonstop  air  service  between 
Chicago.  Illinois  and  Moscow.  Union  of 
Soviet  Socialist  Republics. 

Docket  No.:  *S9*4. 

Date  Filed:  June  7. 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5, 1989. 

Description:  Application  of  Kfid 
Pacific  Air  Corporation  pursuant  to 
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Section  401(D)  and  401(D)(3)  of  the  Act 
and  Subpart  Q  of  the  Rules  of  Practice 
requests  the  transfer  of  Mid  Pacific 
Airlines.  Inc.  certificates  of  public 
convenience  and  necessity  to  MPAC 

Docket  No.:  45945. 

Date  Filed:  June  7, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5. 1988. 

Description:  Application  of  Mid 
Pacific  Air  Corporation  pursuant  to 
Section  401(D)  and  401(D)(3)  of  the  Act 
and  Subpart  Q  of  the  Rules  of  Practice 
requests  the  transfer  of  Mid  Pacific 
Airlines,  Inc.  certificates  of  public 
convenience  and  necessity  to  MPAC 
Phyllis  T.Kayior, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  89-14315  Filed  6-15-89;  8:45  am] 
MXMQ  COM  «t10-t»4l 


Coaat  Guard 
[C6D89-047] 

National  Boating  Safety  Advlaory 
Council;  Appllcationa  for  Appointment 

agency:  Coast  Guard,  DOT. 
action:  Request  for  applicants. 

summary:  The  U.S.  Coast  Guard  is 
seelcing  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC).  The 
Council  is  a  21  member  Federal  advisory 
committee  that  advises  the  Coast  Guard 
on  matters  related  to  recreational 
boating  safety.  Members  for  the  Council 
are  drawn  equally  from  the  following 
sectors  of  the  boating  community:  State 
ofiicials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  boating  organizations  and  the 
general  public.  Members  are  appointed 
by  the  Secretary  of  Transportation. 
Applicants  are  considered  for 
membership  on  the  basis  of  their 
expertise,  knowledge,  and  experience  In 
boating  safety.  The  terms  of 
appointment  are  staggered  so  that  seven 
vacancies  occur  each  year. 

Applications  are  being  sought  for 
membership  vacancies  that  will  occiir  as 
follows:  Three  (3)  members  from  the 
recreational  boat  and  assocaited 
equipment  manufacturers;  two  (2) 
members  from  national  recreational 
boating  organizations  and  from  the 
general  public;  and  two  (2)  members 
fiom  State  ofiicials  responsible  for  State 
boating  safety  programs.  To  achieve  the 
balance  of  memberhsip  required  by  the 
Federal  Advisory  Committee  Act.  the 
Coast  Guard  is  especially  interested  in 


receiving  applications  from  minorities 
and  women. 

The  Council  normally  meets  twice 
each  year  at  a  location  selected  by  the 
Coast  Guard.  When  attending  meetings 
of  the  Council,  members  are  provided 
travel  expenses  and  per  diem. 
DATE:  Requests  for  application  forms 
should  be  received  no  later  than 
September  29, 1989. 
ADDRESS:  Requests  for  application 
forms  should  be  sent  to  Commandant 
(G-NAB/12),  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20593- 
0001;  telephone:  (202)  267-0997. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  W.S.  Griswold,  Executive 
Director,  National  Boating  Safety 
Advisory  Council  (G-NAB),  Room  1202, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington.  DC 
20593-0001;  (202)  267-1077. 

Dated:  lune  9, 1989. 
Robert  T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  89-14313  FQed  6-15-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infomuition  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  12, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperworlc  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2409, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Offices 

OMB  Number  New. 

Form  Number:  TD  F  90-21.5.  TD  F  90- 
21.5a.  TDF90-21.5b. 

Type  of  Review:  New  Collection. 

Title:  Survey  of  Depreciation  of  Assets 
Used  in  the  Manufacture  of 
Fabricated  Metal  Products. 

Description:  The  purpose  of  this  study  is 
to  collect  date  that  will  allow  the 
determination  of  the  class  life  for 
assets  used  in  the  manufacture  of 
fabricated  metal  products.  The  study 
will  affect  producers  of  fabricated 
metal  products. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  375. 

Estimated  Burden  Hours  Per  Response: 
12  hours. 

Frequency  of  Response:  Unless  changes 
in  technology  require  otherwise, 
reporting  will  be  required  only  once. 

Estimated  Total  Reporting  Burden:  4.500 
hours. 

Clearance  Officer  Dale  A.  Morgan  (202) 
343-0263,  Departmental  Offices,  Room 
2409,  Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  iC  Holland. 

Department  Reports  Management  Officer. 

[FR  Doc.  89-14303  Filed  6-15-89:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  12, 1989. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington.  E>C  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1079. 

Form  Number  9041. 

Type  ofR?view:  Resubmission. 

Title:  Application  for  Electronic/ 
Magnetic  Tape  Filing  of  Forms  1041, 
1065,  5500-C  or  5500-R. 

Description:  Form  9041  will  be  filed  by 
fiduciaries,  partnerships,  and  plan 
sponsors/administrators  as  an 
application  to  file  their  returns 
electronically  or  on  magnetic  tape; 
and  by  software  firms,  service 
bureaus,  and  electronic  transmitters, 
to  develop  auxiliary  services. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3,000. 


BEST  COPY  AVAILABLE 


25064 


F»d— 1  Ragtoter  /  Vol  54.  Na  115  /  Friday.  June  la  UBB  /  Notice 


Estimated  Burden  Houn  Per  Response: 
18  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  900 
houn. 

Clearance  Officer  Garrick  Stiaar  (202) 
S35-4297.  Lntemal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderfaauf  (202) 
395-6680.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Loto  K.  HoHand. 

Departmental  Reports  Management  Officer. 

(FK  Doc  80-14304  FUmI  6-15-aat  MS  aa] 


Public  Information  CoNaction 
Raquiramants  Submlttad  to  CMIB  for 
Rovlaw 

Data:  |uM  12. 1080. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  undsr 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi88ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  diis 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue.  NW..  Washington,  DC  20220. 

U.8.  Customs  Sanrice 

OMB  Number  1515-0094. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Customs  Regulations. 

Description:  The  Drawback  Regulations 
supplement  Drawback  Law.  and 
provide,  among  other  things,  specific 
procedures  for  claimants  as  to  what 
type  of  records  and  forms  are  needed 
for  compliance  with  the  law.  Part  191 
details  the  records  which  must  be 
maintained  for  three  years  after 
payment  of  drawback. 

Respondent:  Business  or  other  for-profit. 
Small  businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 
3.50a 

Estimated  Burden  Hours  Per 
Recordkeeper  7  hours. 

Frequency  of  Response:  Recordkeeping. 

Estimated  Total  Recordkeeping  Burden: 
24,500  hours. 

OMB  Number  1515-0166 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Import  Sanctions  Against  Toshiba 

Machine  Company  and  the  Kongsberg 

Company 


Description:  The  declaration  will  be 
used  by  importers  of  products  of 
Toshiba  Machine  Company  and  the 
Kongsberg  Trading  Company  for 
requesting  an  exception  to  the  three 
year  prohibition  on  the  importation  of 
all  products  which  were  produced  by 
these  companies. 

Respondent  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  2. 

Estimated  Burden  Hours  Per  Response: 
41  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1,475 
hours. 

Clearance  Officer  Dennis  Dore  (202) 
535-0267,  U.S.  Customs  Service. 
Paperwork  Management  Branch. 
Room  6316, 1301  Constitution  Avenue, 
NW.,  Washington.  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc8»-14305  Filed  0-15-89;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amandmont  to 
napon  oi  mow  ■Hncnai^  riuyiMn 

1  Department  of  Veterans 


Affairs. 

Acnosc  Amendment  to  Notice  of  Report 
of  New  Matching  Program — Department 
of  Veterans  Affairs  and  Pension 
Records/SUte  and  Local  Wage.  Tax. 
and  Employment  Security  Records. 


r.  On  May  2. 1988  (53  FR  15616- 
17),  the  Department  of  Veterans  Affairs 
(VA),  which  was  then  known  as  the 
Veterans  Administration  (see  54  FR 
10476  for  change  of  nomenclature 
effective  March  15, 1989),  published  a 
notice  that  it  was  initiating  a  series  of 
computer  matches  of  VA  Compensation 
and  Pension  records  with  State  and 
local  wage,  tax,  and  employment 
security  records.  VA  is  amending  the 
notice  to  correct  a  typographical  error, 
to  make  an  addition  to  section  b.(l),  and 
to  revise  section  b.(2)  of  the  report 
wmcuM  OATC:  July  17, 1980. 

FOM  FURTIIM  MTOMIATION  CONTACT: 
Mr.  J.  Gary  Hickman.  Director. 
Compensation  and  Pension  Service  (21). 
Veterans  Benefits  Administration.  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  (202)  233-2264. 


auaaLiMBNTARY  atraaaiATKW:  The 
computer  matches  in  the  notice  of 
matching  program  which  appeared  May 
2, 1988  (53  FR  15616),  were  designed  to 
identify  individuals  who  may  be 
ineligible  for,  or  not  fully  entitled  to, 
veterans  benefits  and  to  identify  those 
instances  in  which  it  appears  that 
recipients  may  not  have  reported  all 
employment  and/or  income  received. 

The  computer  matching  will  be 
performed  by  State  or  local  agencies  by 
comparing  a  magnetic  tape  file  of 
beneficiary  social  security  numbers  from 
VA  compensation  and  pension  files  with 
their  wage.  tax.  or  employment  security 
files.  The  social  security  numbers  of 
veterans'  spouses,  if  available  from 
individual  VA  compensation  and 
pension  files,  also  will  be  supplied  for 
matching. 

VA  is  amending  the  notice  to  provide 
that  financial  data  obtained  may  also  be 
used  to  determine  appropriate  action  for 
recovering  overpayments  of  any  VA 
gratuitous  benefit  delinquent 
indebtedness  under  the  home  loan 
guaranty  and  health  services  programs, 
and  debts  not  involving  benefits  under 
laws  administered  by  VA. 

VA  is  amendinq  the  notice  as  follows: 

(a)  Under  the  heading  b.(l),  "Purpose." 
a  sentence  is  added  at  the  end.  as 
follows:  Data  obtained  from  the  matches 
may  be  used  to  determine  the 
appropriate  action  to  be  taken  in 
recovery  of  debts  owed  to  VA. 

(b)  Under  the  heading  g.,  "States  and 
other  Geographical  Entities  To  Be 
Included  in  the  Match:,"  the  State  of 
California  is  added  to  the  list  provided. 

(c)  The  text  under  the  heading  b.(2). 
"Procedures,"  is  revised  to  read  as  it 
appears  below. 

The  computer  matching  wiU  be 
performed  by  State  or  local  agencies  by 
comparing  a  magnetic  tape  file  of 
beneficiary  social  security  numbers  from 
VA  compensation  and  pension  files  with 
their  wage,  tax,  or  employment  security 
files.  The  social  security  numbers  of 
veterans'  spouses,  if  available  from 
individual  VA  compensation  and 
pension  files,  also  will  be  supplied  for 
matching.  In  those  pension  programs 
known  as  Improved  Pension  and  section 
306  Pension,  the  income  of  a  veteran's 
spouse  must  be  considered  in 
determining  entitlement  to  benefits,  and 
in  improved  Pension  the  spouse's  ^ 

income  also  is  a  factor  in  determining 
the  rate  payable.  The  State  or  local 
agencies  will  send  VA  a  magnetic  tape 
file  containing  names,  social  security 
numbers,  wage  and  employment 
histories,  and  identiHcation  of 
employers  for  all  match  hits.  In  this 
computer  matching  program,  a  "hit"  is 


defined  as  the  identification  of  an 
individual  in  the  records  that  are  being 
matched  or  compared  with  each  other 
and  results  when  any  VA-provided 
social  security  number  matches  a  social 
security  number  recorded  in  the  State  or 
local  file  being  matched.  When  it  is 
necessary  to  verify  the  identity  of 
beneficiaries  who  appear  in  State  or 
local  files,  VA  may  furnish  additional 
identifying  data  such  as  date  of  birth, 
place  of  birth,  sex,  etc.  In  accordance 
with  Title  38,  United  States  Code,  the 
names  and  addresses  of  veterans  and 
beneficiaries  will  not  be  made  available 
to  State  or  local  agencies  except  in 
connection  with  a  proceeding  for  the 
collection  of  a  debt  owed  to  the  United 
States  and  resulting  from  the  receipt  of 
VA  benefits. 

Hits  resulting  from  these  matches  will 
be  treated  as  follows:  The  VBA.  through 
a  series  of  computer  edits,  first  will 
verify  against  VA  records  the  identity  of 
the  persons  listed  as  hits  and  then 
review  the  information  obtained  through 
the  match.  If  the  review  indicates  that 
information  provided  to  VA  in  applying 
for  a  benefit  may  not  have  been 
accurate,  or  that  a  change  in  a 
beneficiary's  eligibility  may  have 
occurred  that  has  not  been  reported  to 
VA,  the  information  and  identity  of  the 
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person  involved  will  be  referred  to  the 
VA  regional  office  of  jurisdiction  for 
adjudicative  review  and  determination 
of  a  need  for  follow-up  action. 
Employers  or  other  knowledgeable 
sources  may  be  contacted  in  the 
verification  process.  A  reduction, 
suspension,  or  termination  of  benefits 
payments  may  ensue  when  the 
circumstances  warrant  and  after  due 
process  has  been  afforded  to  the 
beneficiary.  Action  to  recover 
overpayments  also  may  be  taken. 

The  financial  data  obtained  may  be 
used  to  determine  appropriate  action  for 
recovering  overpajrments  of  any  VA 
gratuitous  benefit  delinquent 
indebtedness  under  the  home  loan 
guaranty  and  health  services  programs, 
and  debts  not  involving  benefits  under 
laws  administered  by  VA. 

If  referral  for  litigation  is  appropriate, 
the  financial  data  will  be  disclosed  to 
VA  District  Counsels,  the  U.S. 
Department  of  Justice,  or  private 
attorneys  acting  as  agents  of  either  VA 
or  the  Department  of  Justice.  Disclosi;a% 
will  be  made  only  to  the  agency 
supervising  the  litigation  and.  if 
necessary,  to  the  private  attorney,  if 
any,  to  whom  the  litigation  is  assigned. 

Prior  to  release  of  financial  data  to  the 
Department  of  Justice  or  private 


attorneys.  VBA  will  obtain  written 
agreements,  where  necessary,  with  the 
party  pursuing  collection  specifying  (1) 
that  the  financial  data  will  remain  the 
property  of  VA  and  will  be  retiuned  to 
VA  upon  completion  or  termination  of 
collection  efforts:  (2)  that  it  %vill  be  used 
only  to  pursue  collection  of  debts  due 
VA  and  not  for  any  other  private  or 
commercial  purposes;  and  (3)  that  the 
data  will  not  be  duplicated  or 
disseminated  by  the  party  pursuing 
collection  without  the  written 
authorization  of  VBA. 

When  there  are  reasonable  grounds  to 
beheve  that  there  has  been  a  violation 
of  criminal  law,  the  matter  will  be 
referred  to  the  VA  Office  of  Inspector 
General  (OIG)  for  investigation  and 
prosecutive  consideration. 

For  the  purposes  of  these  matches,  the 
term  "State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

Copies  of  this  notice  have  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget 

Approved:  June  13, 1989. 
Edward  |.  Derwinski, 

Secretory  of  Veterans  Affairs. 

(FR  Doc  89-14387  Filed  6-15-89;  8:45  am] 
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Sunshine  Act  Meetings 


Vol  ft*.  No.  115 

Friday.  June  IB,  1989 


Thto  section  o«  the  FEDERAL  REOISTER 
contains  notices  ot  meotinga  puMshed 
under  the  "Government  in  tt>e  Sunshine 
Act"  (Pub.  L  S4-A09)  S  U.aC.  552b(eM3). 


raOtRAL  MSCnvf  •Y«TIM  BOARD  OP 

oovmNdis 

TiMi  AND  OATi:  10:00  a.in..  Wedneaday, 

June  21. 1980. 

fLACt:  Mamner  S.  Eccles  Federal 

Reserve  Boaixl  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTmS  TO  •!  CONStOmiO: 

1.  Proposed  1990  Federal  Reserve  Board 
budget  guideline. 

2.  Proposed  1990  Federal  Reserve  Board 
budget  obiective. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  t6  per  cassette  by  calling 
(202)  452-3684  or  by  waiting  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 

CONTACT  PtnSON  FOR  MOM 

information:  Mr.  loseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  lune  14, 1980. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  80-14410  Filed  6-14-80;  9:53  am] 
aajjNQ  cooa  stie-oi-n 

federal  rtservi  system  board  of 
governors. 

TIMS  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  June  21, 1980. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Ctosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Policy  regarding  annual  leave  program 
for  officers. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Riiserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 


Assistant  to  Lh<>  h  ^rd;  (202)  452-3204. 
You  may  call  |  iC.   462-3207,  beginning 
at  approximately  .*>  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  14. 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  80-14417  Filed  6-14-80;  0:53  am] 
■LUNO  COM  s»ie-ei-« 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 


"FBOBRAL  R80ISTER"  CITATION  OF 
PREVIOUS  ANNONCEMBNT  54  FR  24787, 
June  0. 1080. 

FMVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEET1NO:  lOKX)  a.m.,  Wednesday, 

June  14, 1989. 

CHANOBS  IN  THE  MEETINQ:  Addition  of 

the  following  closed  item(8]  to  the 

meeting: 

Bank  supervisory  matter. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  ]oseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  June  14, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  89-14463  Filed  6-14-89;  2:18  pm] 
MLLMQ  OOOf  S3ie-01-M 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Eleventh  Annual  Meeting  of  the  Board 

of  Directors 

TIME  AND  date:  4:00  p.m.— Tuesday, 

June  27, 1989. 

place:  Neighborhood  Reinvestment 

Corporation.  1325  G  Street,  NW.,  Eighth 

Floor — Board  Room,  Washington,  DC 

20005. 

status:  Open. 

CONTACT  PERSON  FOR  MORE 

information:  Martha  A.  Diaz-Ortiz, 
Assistant  Secretary,  376-2400. 
agenda: 

I.  Call  to  Order  and  Remarks  of  Chairman 

II.  Approval  of  Minutes,  February  21, 1988 

III.  Election  of  Chairman 

I V.  Election  of  Vice  Chairman 

V.  Appointment  of  Audit  Committee 

VI.  Appointment  of  Personnel  Committee 

VII.  Appointment  of  Budget  Committee 

VIII.  Election  of  Officers 

IX.  Executive  Director's  Activity  Report 

X.  Audit  Committee  Report 


— Recommendation  of  Outdside  Auditors 
XI.  Treasurer's  R.^port 
CarotJ.McCabe, 
Secretary. 

Martha  A.  Dias-Ortix, 

Assistant  Secretary. 

(FR  Dec  88-14462  Filed  6-14-88:  2:18  pm] 

MUJNQ  COM  TSTV-OMI 

POSTAL  RATE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 
June  22, 1989. 

PLACS:  Conference  Room,  1333  H  Street 
NW.,  Washington,  DC  20268. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Election  of 
a  Vice  Chairman. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp. 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street  NW, 

Washington,  DC  20288-0001,  Telephone 

(202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doc.  89-14410  Filed  6-13-89;  4:20  pm] 

MUMQ  CODE  771S-01-M 

POSTAL  RATE  COMMISSION 

TIME  AND  date:  10:30  a.m..  Thursday. 
June  22, 1989. 

place:  Conference  Room,  1333  H  Street. 
NW..  Washington.  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 

a  Decision  in  Docket  No.  MC88-2. 

CONTACT  PERSON  FOR  MORE 
information:  Charles  L  Clapp, 
Secretary,  Postal  Rate  Commission, 
Room  300, 1333  H  Street,  NW.. 
Washington,  DC  20268-0001,  Telephone 
(202)  780-6840. 
[FR  Doc.  89-14411  Filed  6-13-89;  4:20  pm] 

BIUJNO  COM  771S-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  19, 1989. 

A  closed  meeting  will  be  held  on 
Thursday,  June  22, 1989,  ai  1:00  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


>^<f;Rf^';i^-i'V' 
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Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  ntay  also  be 
present. 

The  General  Cotinsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552[b)  (4),  (8),  (9)(A)  and  (10)  and  17  CFR 
200.402(a)  (4),  (8),  (9)(i)  and  (10),  permit 
consideration  of  the  scheduled  matters 
at  a  closed  meeting. 


Commissioner  Grundfest.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  June 
22, 1989,  at  1:00  p.m.,  will  be: 

Settlement  of  administrative  |m>ccedings  of 
an  enforcement  nature. 
Institution  of  in|anctive  actions. 

Litigation  matters. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Opinions. 


At  times,  change*  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
&nith  at  (202)  272-2091. 
JeBatkanCKatx. 
Secretory. 
June  13. 1989. 

[FR  Doc  14518  Filed  6-14-8B;  8:45  am) 
BlUJNa  COOC  SS1ft.»1-M 
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Corrections 


Federal  Registar 

VoL  S4,  No.  lis 
Friday,  June  16.  1989 


^Thit  MCtk)n  of  the  FEDERAL  REGISTER 
containt  editorial  correctione  of  prevkxisly 
put>Hshed  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
ttw  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
docunients  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
Intomational  Trad*  Adminlttration 
19  CFR  Part  355 
IDocktt  Na  M390-90M] 

Counttrvailing  Dutlat 

Correction 

In  proposed  rule  document  89-10560 
beginning  on  page  23366  in  the  issue  of 
Wednesday,  May  31, 1989,  make  the 
following  correction: 

In  the  flrst  column  under  OATI, 
"(insert  date  60  days  after  date  of 
publication  in  Federal  Register]"  should 
read  "July  31, 1989". 

■auNacoof  ims4i-o 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

(Docket  Noe.  P.L.  sa-^OOO  et  aL] 

Intaratata  Natural  Qaa  Pipalina  Rata 
Daaign;  Black  Martin  Pipalina  Ca  at  aL 

Correction 

In  notice  document  89-13479  beginning 
on  page  24382  in  the  issue  of 
Wednesday,  June  7, 1989,  make  the 
following  corrections: 

On  page  24382,  in  the  second  column, 
in  the  table,  under  "Docket  Nos.",  the 
flfth  and  sixth  entries  should  read 
"RP86-168-000"  and  "RP86-167-000" 
respectively. 

■NJJNOCOM  1S0»«1-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  MC-C-301S7] 

St  JohnatHiry  Trucking  Co.,  Inc.; 
Patition  for  Oadaratory  Ordar 

Correction 

In  notice  document  89-13783 
appearing  on  page  24765  in  the  issue  of 


Friday.  June  9, 1989,  in  the  heading,  the 
docket  number  was  incorrect  and  should 
read  as  set  forth  above. 


■LUNO  coot  ISOS-014 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  170 
RIN  3150-AC61 

Early  Sita  Parmlta;  Standard  Daaign 
Cartiflcationa;  and  Combined  Ucanaea 
for  Nudaar  Power  Reactora 

Correction 

In  rule  document  89-8832  beginning  on 
page  15372  in  the  issue  of  Tuesday,  April 
18, 1989,  make  the  following  correction: 

S  170.21    [Conrectod] 

On  page  15400,  in  the  first  column,  in 
the  table,  the  heading  ".Nuclear  Power 
Reactors"  should  read  "A.Nuclear 
Power  Reactors". 

■HJJNQ  CODE  1SOS-01-0 


Friday 

June  16,  1989 
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Part  II 


Department  of  Agriculture 

Forest  Service 

Department  of  the  Interior 

Bureau  of  Indian  Affairs 
Bureau  of  Land  IManagement 
Fish  and  Wildlife  Service 
National  Paric  Service 

Final  Report  and  Recommendations  of 
the  Fire  Management  Policy  Review 
Team  and  Summary  of  Public  Comments; 
Notice 
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DEPAfnilENT  OF  AGRICULTURE 

FoTMt  Service 

DEPARTMENT  OF  THE  INTERIOR 

Nationel  Park  Service,  Fieh  and 
WNdtife  Service,  Bureau  of  Land 
Management,  Bureau  of  Indian  Affair* 

Final  Report  and  Recommendations  of 
ttie  Fire  Management  Policy  Review 
Teem  and  Summary  of  Public 
Comments 

AOCNCtiS:  Forest  Service.  Agriculture; 
National  Park  Service.  Fish  and  Wildlife 
Service,  Bureau  of  Land  Management 
Bureau  of  Indian  Affairs,  Interior. 
action:  Notice  of  availability  of  final 
report  and  recommendations  of  the  Fire 
Management  Policy  Review  Team 
concerning  Federal  fire  management 
policy  for  national  parks  and  federally 
desi^iated  wilderness  areas. 

summary:  On  September  28. 1988  the 
Secretaries  of  the  Department  of 
Agriculture  and  the  Department  of  the 
Interior  appointed  the  interagency  Fire 
Management  Policy  Review  Team  to 
investigate  and  recommend 
modifications  to  agencies'  current  fire 
management  policies  for  national  parks 
and  federally  designated  wilderness 
areas.  Pursuant  to  that  directive,  the 
Team  held  eleven  public  hearings 
throughout  the  Nation  regarding  its  draft 
report  of  December  15. 1988.  Written 
and  oral  comments  were  received  and 
reviewed,  and  the  draft  report  was 
subsequently  revised.  The  Team's  final 
report  and  recommendations  is  herewith 
published.  In  addition,  a  summary  of  the 
public  comments  gathered  during  the 
review  of  the  draft  report  is  also 
published.  The  report  recommendations 
will  be  used  by  Federal  land 
management  agencies  in  modifying  their 
fire  managment  policies. 
ADORCSS:  Copies  of  the  final  report  are 
available  from:  Director.  Public  Affairs 
Office.  Forest  Service-USDA.  South 
Building.  12th  A  Independence  Avenue 
SW..  Washington.  DC  20250.  (202)  447- 
3760;  or  Chief  Office  of  Public  Affairs, 
National  Park  Service.  P.O.  Box  37127. 
Main  Interior  Building-Mail  Stop  3043. 
Washington.  DC  20013-7127. 
SUPPLEMCNTANV  INFOMMATtON: 

Final  Report  oo  Fire  Management  Policy 

May  5. 1968. 

Table  of  Contents 

Summary 

Background 

Establiihment  of  the  National  Fire 

Management  Policy  Review  Team 
Concerns  and  Views 


Policy  Options 

Federal  F\n  Policiea 

History  and  Experience  With  Natural  Fire 

Proems 
Findings 

Recommenda  tions 
Issues  Needing  Further  Analysis 
Appendix 

Summary 

The  Fire  Management  Policy  Review 
Team  was  established  on  September  28. 
1988  to  review  national  policies  and 
their  application  for  fire  management  in 
national  parks  and  wilderness  and  to 
recommend  actions  to  address  the 
problems  experienced  during  the  1988 
fire  season.  The  Team  draft  report  was 
submitted  to  the  Secretaries  of  the 
Interior  and  Agriculture  on  December 
15. 1988.  A  60  day  public  review  and 
comment  period,  incorporating  a  series 
of  public  hearings,  began  with 
publication  of  that  report  in  the  Federal 
Register  on  December  20. 1988.  Having 
reviewed  and  considered  the  public 
comments,  this  final  report  is  submitted 
in  culmination  of  the  Team's  charter. 

The  Fire  Management  Policy  Review 
Team  fmds  that: 

•  The  objectives  of  prescribed  natural 
fire  programs  in  national  parks  and 
wildernesses  are  sound,  but  the  policies 
need  to  be  refined,  strengthened,  and 
reaffirmed.  These  policies  permit  fires  to 
bum  under  predetermined  conditions. 

•  Many  current  fire  management 
plans  do  not  meet  current  policies;  the 
prescriptions  in  them  are  inadequate: 
and  decision-making  needs  to  be 
tightened. 

•  There  are  risks  inherent  in 
managing  wildland  fires.  These  risks 
can  be  reduced  by  careful  planning  and 
preparation.  Use  of  plaimed  burning  and 
other  efforts  to  reduce  hazard  fuels  near 
high  value  structures  and  to  create  fuel 
braaks  along  boundaries  help  to  reduce 
risks  from  both  prescribed  natural  fires 
and  wildfires. 

•  The  ecological  effects  of  prescribed 
natural  fire  support  resource  objectives 
in  parks  and  wilderness,  but  in  some 
cases  the  social  and  economic  effects 
may  be  unacceptable.  Prescribed  natural 
fires  may  affect  permitted  uses  of  parks 
and  wilderness,  such  as  recreation,  and 
impact  outside  areas  through  such 
phenomena  as  smoke  and  stream 
sedimentation. 

•  Dissemination  of  information  before 
and  during  prescribed  natural  fires 
needs  to  be  improved.  There  needs  to  be 
greater  public  participation  in  the 
development  of  fire  management  plans. 

•  Internal  management  processes, 
such  as  training  more  personnel, 
developing  uniform  terminology,  and 
utilizing  similar  budget  structures,  would 
significantly  improve  fira  management. 


•  Claims  were  heard  that  some 
managers  support  "naturalness"  above 
all  else,  allo%ving  fires  to  bum  outside  of 
prescription  requirements  without 
appropriate  suppression  actions. 

The  Team  recommends  that 

•  Prescribed  natural  fire  policies  in 
the  agencies  be  reaffirmed  and 
strengthened. 

•  Fire  management  plans  be  reviewed 
to  assure  that  current  policy 
requirements  are  met  and  expanded  to 
include  interagency  planning,  stronger 
prescriptions,  and  additional  decision 
criteria. 

•  Line  officers  certify  daily  that 
adequate  resources  are  available  to 
ensure  that  prescribed  fires  will  remain 
within  prescripdon,  given  reasonably 
foreseeable  weather  conditions  and  fire 
behavior. 

•  Agencies  develop  contingency  plans 
to  constrain  the  use  of  prescribed  fire  in 
the  event  or  anticipation  of  unfavorable 
weather  or  fire  conditions,  or  when 
necessary  to  balance  competing 
demands  for  scarce  fire  suppression 
resources. 

•  Agencies  consider  opportunities  to 
use  management  ignited  prescribed  fires 
to  complement  prescribed  natural  fire 
programs  and  to  reduce  hazard  fuels. 

•  Agencies  utilize  the  National 
Environmental  Policy  Act  requirements 
in  fire  management  planning  to  increase 
opportunities  for  public  involvement  and 
coordination  with  state  and  local 
government. 

•  Agencies  provide  more  and  better 
training  to  assure  an  adequate  supply  of 
knowledgeable  personnel  for  fire 
management  programs. 

•  Agencies  review  funding  methods 
for  prescribed  fire  programs  and  fire 
suppression  to  improve  interagency 
program  effectiveness. 

•  Additional  research  and  analysis 
relating  to  weather,  fire  behavior,  fire 
history,  fire  information  integration, 
post-fire  effects,  and  other  topics  be 
carried  out  so  that  future  fire 
management  programs  can  be  carried 
out  more  effectively  and  with  less  risk. 

•  Allegations  of  misuse  of  policy  be 
promptly  investigated  and  acted  upon  as 
may  be  appropriate. 

Backgmund 

The  1988  fire  season  was  severe  in 
many  parts  of  the  western  United 
States.  Near  record  acreages  were 
burned  over,  and  more  than  one-half 
billion  dollars  were  expended  on 
suppression  efforts.  Additional 
resources  will  be  required  for 
rehabilitation  and  other  follow-up 
needs. 


Although  the  western  United  States 
experienced  wildland  fires  exceeding 
recent  history,  the  extraordinary  fire 
situation  in  1988  in  the  Greater 
Yellowstone  Area  was  the  focal  point 
for  public  concern  and  agency  criticism. 
Yellowstone  National  Park  enjoys  a 
special  place  in  the  hearts  of  Americans 
and,  indeed,  people  woridwide.  Vivid 
accounts  of  the  Yellowstone  fires 
appeared  daily  on  television  and  in  the 
newspapers  fix)m  July  through 
September.  Visitor  use  was  interrupted; 
smoke  episodes  disturbed  local 
communities;  and  some  summer 
businesses  were  hurt.  A  total  of  249 
seprate  fires  were  counted  during  the 
summer  in  the  Greater  Yellowstone 
Area,  burning  over  a  million  acres. 
Twenty-eight  of  the  249  fires  began  as 
prescribed  natural  fires  as  permitted 
under  current  Department  of  the  Interior 
(USDI)  and  Department  of  Agriculture 
(USDA)  policy.  Controversy  arose  over 
the  adequacy  of  fire  suppression.  We 
have  to  ask  ourselves: 

•  Is  the  policy  allowing  fire  to  play  its 
natural  ecological  role  in  parks  and 
wilderness  under  certain  conditions 
flawed  or  inappropriate?  What  are  the 
alternatives,  and  what  are  their  effects? 

•  Should  more  of  the  fires  have  been 
declared  wildfires  and  suppressed 
earlier,  particularly  given  the  drought? 
Should  early  suppression  action  have 
been  more  vigorous? 

•  Are  surrounding  communities  being 
put  at  risks  unacceptable  to  them  by 
natural  prescribed  fire  programs  or  from 
policies  that  restrict  fire  suppression 
tactics?  Or  do  management  ignited 
prescribed  fires  and  prescribed  natural 
fires  result  in  an  appreciable  net 
reduction  in  risks? 

•  Are  offsite  effects,  such  as  smoke 
and  air  and  water  pollution,  acceptable, 
and  are  they  adequately  assessed  in 
planning  for  these  programs?  How  do 
they  compare  to  offsite  effects  to  that 
which  would  occur  without  such 
programs? 

•  Is  the  public  aware  of  the 
ramifications  of  current  policy  and 
alternatives,  such  as  immediate 
suppression  of  all  fires  or  letting  all  fires 
burn  unchecked? 

•  Did  Federal  and  State  agencies 
spend  too  much  money  on  suppressing 
the  fires?  Would  they  have  spent  less  if 
prescribed  natural  fire  programs  had  not 
been  implemented  or  if  there  had  been 
better  public  understanding  of  and 
support  for  natural  fires? 

•  Are  agencies  perceived  as 
incompetent  when  large,  numerous  fires 
occur  that  partially  result  from  natural 
prescribed  fire  programs  or  from  policies 
that  restrict  fire  suppression  tactics? 
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•  To  what  extent  has  a  long-term 
credibility  and  communication  problem 
been  created  between  the  public  and 
agencies,  and,  if  so.  how  can  it  be 
corrected? 

•  Is  the  large  array  of  successful  fire 
management  programs  across  the  nation 
now  at  risk?  Activity  in  the  Greater 
Yellowstone  Area  in  1988  has  triggered 
public  debate  and  professional  concern 
about  current  fire  policies  in  Federal 
land  management  agencies  nationwide. 
Wildland  fire  management  is  a  high  risk 
activity.  There  are  many  areas  of  the 
United  States  where  similar  wildland 
fire  disasters  could  occur.  This  risk  is 
increasing  in  many  areas  due  to  the 
combination  of  fuel  accumulation  and 
the  continuing  development  of  private 
and  commercial  interests  in  fiammabie, 
wildland  settings.  Therefore,  it  is  timely 
to  take  a  national  look  at  current 
wildland  fire  policies,  their  application, 
and  implementation  plans  to  ensure  that 
the  risks  and  costs  to  society  are 
acceptable,  in  light  of  the  alternatives. 

Establishment  of  National  Fire 
Management  Policy  Review  Team 

The  Secretaries  of  Interior  and 
Agriculture  established  a  Fire 
Management  Policy  Review  Team  on 
September  28, 1988.  This  multi-agency 
team,  co-chaired  by  Interior  and 
Agriculture  representatives,  was 
assigned  the  task  of  reviewing  the 
current  national  park  and  wilderness 
fire  management  policies  and  action 
plans  of  all  agencies  within  both 
Departments  and  recommending 
changes  needed  to  address  the  problems 
experienced  during  the  1988  fire  season. 
The  Team  met  regularly  with 
representatives  of  the  National  Fire 
Protection  Association,  the  Western 
Governors  Association,  and  the 
academic  community.  The  Team  was 
also  directed  to  consult  with 
representatives  of  knowledgeable 
organizations  and  individuals  to  arrive 
at  proposed  changes.  The  Team's  report 
was  originally  submitted  on  December 
15. 1988.  A  60  day  public  comment  phase 
began  with  publication  of  the  Team's 
report  in  the  Federal  Register  on 
December  20.  The  Team  prepared  this 
final  report  after  thorough  review  of  oral 
and  written  public  and  agency 
comments.  Revised  policy  and 
application  requirements  will  be 
implemented  prior  to  the  1989  western 
fire  season. 

The  goals  of  the  Fire  Management 
Policy  Review  Team  were: 

•  To  identify  issues  and  concerns 
which  arose  during  the  1988  fire  season 
related  to  fire  management  policy  and 
its  application; 


•  To  gather  information  from  a  cross- 
section  of  knowledgeable  parties  about 
current  fire  pohcy  and  its  application; 

•  To  develop  recommendations  for 
appropriate  changes  in  fire  policy  and 
improvements  in  application;  and 

•  To  identify  areas  of  needed 
additional  study  and  analyses. 

The  Team  began  with  the  premise  that 
its  charter  did  not  include  detailed 
evaluation  of  the  overall  management 
direction  for  national  parks  and 
wildernesses  and  therefore  focussed  just 
on  fire  management  policies.  For 
example,  wilderness  areas  and,  to  a 
more  varied  degree,  national  parks  have 
been  designated  as  special  areas  where 
"natural"  processes  can  occur  in 
perpetuity  with  minimum  influence  of 
human  activities.  This 'basic  direction, 
arising  from  the  National  Park  Service 
Organic  Act  of  1916  and  the  Wilderness 
Act  of  1964,  is  usually  interpreted  to 
allow  natural  disturbances,  such  as 
insect  infestations,  disease,  blowdowns, 
and  fire,  to  occur  without  human 
intervention.  Examining  other  policies 
that  define  and  guide  "natural" 
processes  was  not  part  of  the  Team's 
assignment. 

With  the  submission  of  this  report,  the 
Team  considers  its  assignment  to  be 
completed.  We  would  be  remiss  if  we 
did  not  recognize  the  contributions  of 
our  staff  directors.  David  Behler  and 
John  Chambers,  and  many  others  who 
made  it  possible  to  complete  this  report. 
In  particular.  John  Gerard  of  the 
,  National  Fire  Protection  Association, 
Paul  Cunningham.  Vice  President  of  the 
Western  Governors  Association.  Dr. 
Robert  Lee  of  the  University  of 
Washington,  and  Dr.  Ronald  Wakimoto 
of  the  University  of  Montana  were 
helpful  in  facilitating  the  supply  of 
information  about  fire  management 
policies  and  their  applications  from 
outside  oi^anizations  and  academia. 

Concerns  and  Views 

As  stated  in  the  Team's  charter,  "the 
objective  of  the  review  process  is  to 
determine  the  appropriate  fire  policies 
for  national  paries  and  wildernesses 
which  addresses  the  concerns  expressed 
by  citizens  and  public  officials  about  the 
management  of  fires  of  these  lands  as  a 
result  of  the  Yellowstone  fire  situation." 

To  gather  information  about  those 
concerns,  individual  members  of  the 
Team,  assisted  by  representatives  of  the 
National  Fire  Prpt^  ction  Association,  the 
Western  Governors  Association,  and  the 
academic  community,  met  with  or  called 
a  number  of  knowledgeable  persons, 
including  governors,  local  government 
officials,  concessioners  and  outfitters, 
individuals  with  businesses  in  nearby 
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I  paries  mmi  «4ldernewet. 
academkiaiit.  and  •tker*.  Hw  Tenn 
al«e  ceviewBd  letters,  svnaariet  ef 
corretpoorinoe.  and  VHi 
and  joiinialartiotesrelateiltDfire 
managiiem  pobcy. 

The  coBcerns  can  be  aaounariaed  as 
follows: 

•  Definition  of  jtreaoribed  fin 
candUions  and  hmttatiaas  was 
inadequate. 

•  There  was  little  opportunity  far 
citizen  participation  in  the  develofMBeikt 
of  fire  maDagemeiit  p'^pf 

•  The  iiiterclepeadence«f  park/ 
wfldemess  and  nearby  conunuoities 
was  ignored  in  the  implftmantation  df 
fire  management  prograoas. 

•  Adequaie  communication  and 
information  before  and  during  fires, 
whether  wildfires  or  prescribed,  was 
lacking. 

•  There  appeared  to  be  waste  in  the 
application  of  fire  management  policies, 
in  natural  resources  that  might  have 
been  utilized  rather  than  burned,  in  the 
on-  and  off-site  effects  of  fire  oa 
available  recreation  sites,  wildlife 
habitat  and  forage,  soil  erosion,  aad 
damage  to  watershed,  and  in  the  costs 
of  firefighting. 

•  An  inadequate  number  of 
management  ignited  prescribed  fires 
have  been  conducted  to  aignificanQy 
reduce  the  amount  oT  hazard  fuels. 

•  There  were  unnecessary 
interagency  conflicts. 

•  Aufhortty  for  action  in  fire 
management  needed  to  remain  with  Tine 
officials  in  the  field,  not  centralized  in 
Washington. 

There  are  also  concerns  with  strongly 
held  conflicting  views.  Tbe  three 
princmal  areas  are: 

•  Tne  definition  of  "nertnralness"  and 
its  application  in  drivhigfine 
management  poHcy; 

•  the  extent  to  which  management 
ignited  prescribed  fires  are  used  la 
reduce  hazard  fuels  in  the  Northern 
Rodcies:  and 

•  whether  the  fires  hi  T988  were 
aHowed  to  bum  more  extensively  than 
they  should  have  before  suppression 
actions  were  taken. 

Not  all  comments  were  critical  of 
FetJeral  efforts  to  manage  frre: 

•  The  role  of  fire  in  managing 
vegetation  and  wildlife  habitat  was 
noted  by  many. 

•  The  bravery  and  oompt^tenoe  of  fire 
suppression  personnel  were  freqoenfly 
extolled. 

•  Examples  were  mentioned  e*f 
individual  and  agenojr  actians  to  inform 
the  piUic.  to  protoct  Hfe  and  property, 
and  to  minimhw  disiBfrtia«s<kiring  and 
after  Ibe  fires. 


*  Ineiw  ttre  many  positive  tmeUts 
ifoni  prescrroeo  fiatuiai  nres. 
Overreactioa  to  the  -events  of  1M6 
should  ntft  be  used  to  {nstify  severe 
curtailment  of  their  use. 

Policy  Optioas 

?'m  iBimagHiiiMit  ipcfcy  opMons  saoge 
from  inunediale  control  oif  all  fires  to 
allewiog  aU  wsldUnd  fires  to  bum.  The 
team  considered  the  fuH  range  following 
ki  discussion  with  interested  parties 
and  agency  personoeL 

The  great  majority  of  oamment  from 
knowledgeable  people  indicated  support 
for  the  ctu«ful  use  of  management 
ignited  prescribed  fires  and  prescribed  * 
natural  fires,  in  accordance  with 
publicly  reviewed  management  plans. 
There  was  also  geaeral  agreement  thai 
such  policy  must  be  executed  in  ways 
that  give  the  fullest  poaaible  assuraace 
that  human  lives  and  property  or  special 
resources  will  not  be  lost  mt  aehously 
impaired. 

Federal  Fire  Policies 

Traditionally,  the  fire  policies  «f 
Federal  land  management  agencies  were 
to  control  all  wildkuad  Sices  as  promptly 
as  possible.  When  initial  Attack  failed  in 
controlling  a  fire  the  first  day,  personnd 
and  equipment  were  organized  to 
control  the  fire  by  10:00  ajn.  the 
succeedingday. 

Current  nre  management  policies 
among  the  Federal  agencies  reflect 
simflar  evolutions  and  are  similar  in 
scope  and  intent  Fire  management 
programs  and  activities  are  conducted  in 
support  of  land  and  resource 
management  plans  and  objectives.  Two 
kinds  of  wikDand  fires  are  recognized: 
prescribed  fires  and  wildfires. 
Prescribed  fires  may  be  ignited  by 
managers,  or  naturally  occurring  fires 
may  be  allowed  to  bum,  under  spedfied 
conditions  to  achieve  established 
management  objectives.  Any  other  fire 
is  considered  a  wildfire,  and  appropriate 
sappression  action  is  taken  on  all 
wflffires.  Suppression  strategies 
considered  in  determining  the 
appropriate  action  range  from  prompt 
control,  minimizing  acreage  burned,  to 
more  indirect  sappression  action  to 
contain  or  confine  wildfires  when  these 
ahematives  are  less  costly  than 
immediate  control  in  terms  of 
suppression  cost,  damage  from  fire,  and 
other  adverse  impacts. 

lliese  pcticies  as  applied  to  parks  and 
wildernesses,  implemented  in  1968-85, 
allow  for-ftie  prescribed  use  of  fire, 
either  by  natural  causes  or  management 
ignited,  in  support  of  land  management 
dbjectives.  The  suppression  of  tffi 
wMfires  is  required,  using  ■economicafflj 
efficient  and  environmentaflly 


compaflble  mediods.  All  prescribed  fires 
require  pre-planning  and  decision 
criteria  addressing  expected  fire 
behavior  and  effects. 

Prescribed  fires  may  be  used  le 
achieve  agency  land  or  resource 
management  objectives  defined  in  Tire 
management  plans.  The  foHowing 
considerations  are  to  be  addressed  in 
such  fjlans:  management  objectives  for 
die  area,  historic  fire  occurrence,  natural 
role  of  fire,  proposed  degree  of 
suppression,  expected  fire  behavior, 
acceptable  suppression  techniques, 
adequate  buffer  zones,  smoke 
management,  and  effects  on  acQacent 
land  owners. 

Prescribed  fires  are  to  be  conducted 
only  when  the  following  conditions  are 
met: 

•  They  are  conducted  by  qualified 
personnel  under  written  ppeacr\ptians 
(prescribed  fire  plan). 

•  They  are  monitored  to  assure  they 
remain  within  prescription. 

Prescribed  fires  that  exceed  the.  limits 
of  an  approved  fire  plan  will  be 
reclassified  as  a  wildfire.  Once 
classified  as  a  wrildfire.  the  fire  wiD  be 
suppressed  and  can  not  be  returned  to 
prescribed  fire  status. 

The  Imporiant  implications  of  these 
policies  for  parks  and  wilderness  .areas 
are: 

•  It  allows  managers  to  restore  and 
maintain  the  natur^  role  of  fire  on  land 
wben  the  land  management  objective  is 
to  perpetuate  naturtd  processes  and 
values. 

•  Fire  can  be  used  as  an  important 
management  tool  to  reduce  fuel 
accumulation,  control  fire  hazard 
around  developments  and  along 
boundaries,  and  to  meet  other 
management  needs. 

•  Ml  fires  are  treated  as  wildficea. 
subject  to  appropriate  8Uj:q}rea8iQa 
action,  unless  a  plan  is  in  place  that 
describes  the  conditions  under  which 
prescribed  fire  wiD  be  allowed  to  bum. 
Both  natural  and  management-caused 
ignition  are  allowed. 

•  A  prescribed  fire  must  be  declared 
a  wildfire  when  it  exceeds  prescribed 
conditions. 

•  There  is  flexibility  for  fire 
management  plans  to  address  the 
unique  characteristics  and  objectives  of 
specific  parks  and  wildernesses. 

Fire  management  plans  for  national 
pai'ks  and  wilderness  areas  are  siihJBct 
to  National  Environoiental  Policy  Act 
(NEPA)  compliance. 

Hiaterjr  aaa  Experienoe  Witii  ffatuml 
FiiK  PragFoms 

FoT' "Hi  i\g  prescribed  buBiing 
experience  in  the  Everglades  in  the 
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19S0's.  the  National  Park  Service  began 
to  change  its  fire  suppression  and 
prescribed  burning  policies  in  1968  to 
accept  a  more  natural  role  of  fire  in  park 
ecosystems.  Lightning-caused  fires  were 
allowed  to  bum  under  specified 
conditions  in  Sequoia-Kings  Canyon 
National  Parks  that  year,  followed  by  a 
similar  program  in  another  7  parks 
between  1968  and  1972.  In  the  decade 
that  followed,  another  26  parks  began 
some  parts  of  the  prescribed  fire 
program  (Appendix,  Table  1). 

The  purpose  for  this  policy  change 
was  to  restore  fire  to  a  more  natural 
ecological  role.  "Naturalness"  is  defined 
as  those  dynamic  processes  and 
components  which  would  likely  exist 
today,  and  go  on  functioning,  if 
technological  humankind  had  not 
altered  them.  (For  those  concerned 
about  "exclusion  of  man  fit)m  nature," 
the  term  "wildness"  may  be  more 
satisfactory;  but  it  is  not  likely  to 
displace  the  word  "naturalness"  in  the 
common  vernacular.) 

No  ecosystem  today  is  totally 
unaltered  by  technological  humankind. 
However,  extensive  areas  in  which  the 
achievement  and  maintenance  of 
naturalness  is  a  basic  purpose  are 
increasingly  important  to  humankind. 
These  areas  are  found  primarily  in 
national  parks  and  wildernesses.  They 
serve  as  invaluable  scientific 
benchmarks;  and  the  uniqueness 
imparted  by  their  natural  qualities  is 
irreplaceable  as  a  source  of  human 
inspiration  and  enjoyment.  Those 
natural  qualities  differ  in  each  area. 
They  are  compromised  by  the  effects  of 
necessary  and  appropriate  provisions 
for  enjoyment  of  parks,  the  impacts  of 
other  uses  under  legislative  mandates 
governing  non-park  wildemess  and  by 
potential  adverse  impacts  outside  of  unit 
boundaries.  Each  unit  in  its  management 
plan  describes  how  it  will  attain  the 
objective  of  naturalness. 

In  those  parks  and  wildemesses 
where  fire  has  been  a  historic 
component  of  the  environment,  it  is 
critical  to  management  objectives  to 
continue  that  influence.  Any  attempts  to 
exclude  fire  from  these  lands  can  lead  to 
major  unnatural  changes  in  vegetation 
and  wildlife  from  that  which  would 
occur  without  fire  suppression,  as  well 
as  creating  fuel  accumulation  that  can 
lead  to  uncontrollable,  sometimes  very 
damaging,  wildfire.  Current  fire 
management  policy  allows  for  inclusion 
of  naturally  occurring  fire  on  these 
lands,  to  the  extent  possible,  as  well  as 
the  use  of  management  ignited 
prescribed  bums  to  bring  these  areas 
back  into  a  more  natural  condition  of 
fire  hazard  and  occurrence,  and  to 


reduce  the  risk  of  damage  from  fire  to 
improvements  within  these  areas  and  to 
improvements  and  resources  on 
adjacent  lands. 

Lightning  fire  are  permitted  to  bum  in 
designated  zones  within  46  areas 
managed  by  the  National  Paik  Service. 
Nearly  58  million  acres  of  national  parks 
are  classified  natural  fire  zones, 
including  50  million  acres  in  Alaska 
alone.  A  total  of  58  natioi  nl  park  areas 
use  management-ignited  pi  escribed 
bums  to  simulate  the  role  of  natural  fire 
in  certain  ecosystems. 

The  USDA  Forest  Service  also  began 
allowing  lightning-caused  fires  to  play  a 
more  natural  role  in  wildemess  in  1972, 
when  exceptions  to  the  policy  of 
suppressing  all  fires  were  approved  by 
the  Chief  By  1976.  policy  exceptions 
allowing  lightning-caused  fires  to  bum 
under  carefully  prescribed  conditions 
had  been  put  into  effect  in  parts  of  the 
Selway-Bitterroot,  Gila,  and  Teton 
wildemesses  of  Idaho,  New  Mexico  and 
Wyoming. 

In  1978,  authority  to  approve 
wildemess  fire  management  plans  was 
delegated  to  Regional  Foresters  as  part 
of  a  revised  policy  that  called  for  "fire 
management  programs"  as  contrasted 
with  previous  "fire  control  programs." 
This  revision — which  is  current  policy — 
provided  for  "well-planned  and 
executed  fire  protection  and  fire  use 
programs  that  are  cost  effective  and 
responsive  to  land  and  resource 
management  goals  and  objectives". 

Forest  Service  wildereness  fire 
management  policy  was  again  revised  in 
1985,  following  public  review  and 
comment,  clarifying  wildemess  fire 
management  objectives  and  the  use  of 
prescribed  fire  within  wildemess.  Forest 
Service  ignited  prescribed  fires  were 
authorized  when  necessary  to  meet  the 
objectives  of  (1)  allowing  lightning  fires 
to  play  their  natural  role  to  the  extent 
possible  and  (2)  reducing  the  risk  of 
wildfire  within  widemess  to  life  and 
property,  and  to  life,  property,  and 
resources  outside  of  wildemess  to  an 
acceptable  level. 

The  Bureau  of  Land  Management  uses 
prescribed  fire  extensively  to  meet 
resource  and  fire  management 
objectives.  However,  the  use  is  almost 
exclusively  through  planned 
management  ignitions.  Prescribed 
natural  fire  is  generally  not  used  due  to 
the  predominance  of  fuel  types  having  a 
high  rate  of  spread  (i.e.  grass  and  bmsh) 
commonly  found  on  Bureau- 
administered  lands.  Those  few  fire 
management  plans  that  identify 
prescribed  natural  fire  as  a  management 
strategy  do  so  for  lands  located  adjacent 
to  wildemess  managed  by  other 


agencies.  The  operational  plans  for 
these  prescribed  natural  fire  areas  were 
developed  through  coordinated  fire 
planning  efforts  with  the  adjacent 
federal  wildemess  management  agency. 

The  Bureau  of  Land  Management 
issued  its  first  policy  for  the 
management  of  lands  designated  as 
wildemess  study  areas  in  1979.  This 
policy,  which  addressed  fire 
management  practices,  was  revised  in 
1987.  Fire  management  policy  for 
designated  wildemess  areas  was  issued 
in  1981. 

The  Fish  and  Wildlife  Service 
manages  sevenfy  designated  wildemess 
areas  containing  approximately  19 
million  acres:  97  percent  of  this  acreage 
is  in  national  wildlife  refuges  located  in 
Alaska.  Fires  on  these  refuge  wildemess 
areas  are  dealt  with  under  the 
provisions  of  the  Alaska  Interagency 
Fire  Plans,  which  were  prepared  in 
cooperation  with  Federal  and  State 
agencies  as  well  as  Alaskan  Native 
Corporations.  The  experience  of  the 
period  1982-1988  demonstrates  that  fires 
which  occur  within  these  wildemess 
areas  have  been  adequately  handled  to 
meet  the  objectives  outlined  in  these 
coordinated  plans. 

Although  the  Bureau  of  Indian  Affairs 
has  only  one  Federally  designated 
wildemess  area,  several  tribes  have 
designated  areas  within  their 
reservations  as  tribal  wildemess. 
Management  of  these  tribal  wildemess 
areas  are  based  on  tribally  developed  or 
approved  plans  and.  in  most  instances, 
follow  closely  that  outlined  in  the 
Wildemess  Act  of  1964.  Lightning- 
caused  fires  occurring  within  these 
designated  areas  may  be  allowed  to 
bum  provided  they  meet  all 
requirements  and  constraints  outlined  in 
the  area  specific  fire  management  plans. 
In  addition,  the  use  of  management 
ignited  prescribed  fires  to  reduce  natural 
fiiel  buildup  has  been  widely  practiced 
since  the  eariy  1940's.  Records  indicate 
that  only  one  lightning-caused  fire  has 
occurred  within  the  single  Federally 
designated  wildemess  area  on  Indian 
lands,  buming  an  area  of  approximately 
350  acres.  No  attempt  has  been  made,  to 
date,  to  separate  data  on  fires  occxuring 
on  tribally  designated  wildemess  areas 
from  other  fires  occurring  within 
reservation  boundaries. 

Results  in  National  Parks 

Since  the  beginning  of  these  programs 
in  1968  until  1987,  more  than  1600 
lightning-caused  fires  have  been 
permitted  to  bum  more  than  320.000 
acres  of  national  park  land.  Only  one 
serious  problem  had  developed — the 
Ouzel  Fire  on  the  Rocky  Mountain 
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National  Park  which  Ihreot— od  the 
adjacent  community  of  Aliens  Park. 
Colorado.  At  the  same  time,  nore  than 
1400  prescribed  bums  were  ignited  by 
the  park  stafT  in  46  national  paik  areas 
that  covered  more  than  325,000  acres. 
The  bums  were  designed  mainly  to 
manage  vegetation  by  simulating  the 
natural  role  sf  fire  in  reducing  fuel 
accumulations  in  order  to  modify  plant 
succession  and  to  help  maintain 
ecosystem  processes.  Some  of  tfis 
benchmark  fire  management  programs 
in  national  parks  are  those  found  in 
Sequoia-iGngs  Canyon  and  Yosemite 
National  Partes  in  the  Sierra  Nevada,  the 
Ever^ades  National  Park  in  Florida  and 
Yellowstone  and  Grand  Teton  National 
Parks  h>  the  Rockies. 

Reaults  io  National  Forest  WiUeniess 

Shice  1«72  when  the  USDA  Poreit 
Serwioe  befai  penmttiBg 
lightiiug  cauaed  fires  to  play  •  more 
naturad  role  in  wMemeta,  903 
prescribed  natural  fires  have  burned 
nearly  2SOXM0  acres  within  wildemeM 
areas  ka  the  Northern  and  Intemooitain 
RegiasuL  the  Forest  Service  RafiaBS 
haviag  the  BHat  active  preacribed 
nalanal  fisa  maagmeat  firapaiBS.  Of 
these  fires,  23  became  wildfina  knniog 
aa  addition^  544il0e  acres  (Maf  time 
escaped  fseaodbed  natural  fires 
occtured  ia  1084).  Four  manafeaieat 
ignited  preacribed  fires,  bom^  4.424 
acres,  kuive  been  condmlad  by  the 
Forest  Service  in  three  different 
wilderness  areas  tinoe  these  were  first 
perroiUed  ia  1085.  {AivendiK.  Table  2 
and3.j 

Findings 

After  review  of  policies,  guidelines, 
fire  management  plans,  dr^  fiie 
reviews  of  ihe  1088  Greater  Yellowstone 
fires,  and  information  obtained  from 
written  and  oral  communicatioa  with 
both  Federal  personnel  and 
knowledgeable  citizens,  the  Team  has 
determined  the  fellowii^ 

1.  The  prescribed  natural  fire  policy  in 
Federal  agencies  was  designed  to  allow 
fires  to  play  a  more  natural  role  in 
national  parks  and  wilderness  areas. 
There  have  been  many  notable 
successes  in  application  of  this  policy. 
However,  in  some  cases  this  policy  has 
been  interpreted  to  allow  managers  to 
manage  prescribed  natural  fires  with 
essentially  no  prescriptions. 

•  Restoration  and  maintenance  of 
naturalness  and  natural  processes  are 
used  as  primary  objectives  of 
wilderness  and  national  park  prescribed 
fire  programs.  Exclusive  focus  on  these 
objectives  can  lead  to  inadequate 
consideration  for  the  positive  and 
negative  impacts  of  Ike  en  uses  such  as 


recreatioa.  wildlife  habitat.  gEaziag,  and 
water  quality. 

•  Current  fire  policy  or  piidaliaes  are 
subject  to  abuse  in  that  plans  are 
developed  and  implemented  that  don't 
meet  the  literal  requirements  of  policy. 

•  Some  park  and  wilderness 
Bianagers  are  reluctant  to  define  size 
limits  and  ^tecific  prescaiptions  limiting 
prescribed  natural  fires. 

•  Misuses  of  the  preatsibed  natural 
fire  program  could  eliminate  the 
program  itself — and  lose  the  benefits 
that  derive  from  it 

2.  The  Team  heard  from  agem^ 
employees  who  would  welcome  an 
expansion  of  policy  to  allow  ior  fires  ks 
bum  free  of  pre8cr4>tioos  and  without 
being  declared  wildfires  as  long  as  such 
fires  are  not  expected  to  croas 
administrative  boundaries  of  a  park  or 
wilderness  or  ""''"■ij'"'  human  life  and 
property. 

3.  Althoofh  there  are  manir 
outstanding  examples  of  fire 
management  plans  in  all  agencies,  the 
team  found  that  some  plans  do  net  meet 
current  agency  or  departmental  policy 
and  r.nntflin  inaifequate  pvescrlptioas. 

•  Some  plans  do  not  iiiclude  the 
required  set  of  prescription  ccitaria  for 
prescribed  natural  fire  programs. 

•  Scune  plans  do  not  adequately 
address  suppcessicm  resoorce 
availability,  values  at  risk  eutaide  of 
parks  and  wilderness,  and  the  number 
of  fires  that  can  be  aianaged  at  one  time. 

•  Plans  4lo  not  address  c»uaulative 
effects  of  drought  and  other  polaatially 
important  consideratioos. 

4.  Seme  fire  mansgemaat 
prescr^tions  do  not  place  adequate 
limits  on  fira  management  decisions. 

•  Some  prescribed  fires  diat  wene 
ultimately  declared  wildfires  were 
interpreted  to  be  within  presoiption 
until  they  reached  an  arbitrary 
limitation  of  a  boundary  of  a  park  or 
wilderness  boundary. 

•  Insufficient  attention  has  been  given 
to  values  at  risk,  both  inside  and  outside 
parks  and  wikiecness  boundaries. 

•  There  was  insufficient 
consideration  of  the  cumulative  risks 
associated  with  multiple  fires,  large 
fires,  or  fires  with  especially  ac^tive 
perimeters. 

•  Insufficient  attenticm  was  given  to 
the  potential  cost  and  damage 
associated  with  a  prescribed  fire  later 
becoming  a  wildfire  requiring 
suppression  action. 

5.  Beyond  being  brought  up  to  current 
standards,  fire  management  programs 
would  be  strengthened  by  a  combiBation 
of  improved  decision  criteria  in  plans, 
additional  fire  expertise,  and  more 
direct  line  afficer  involvement. 


«  Ori^onl  ^eciaioa  points  (04. 
decision  treesj  are  -oftiBa  not  idssiMfiad  in 
plans. 

•  Lack  dfresidenl  fm  expertise  in 
some  looaboDS  is  taiticaL 

•  Ladk<if  coordination  of  policy 
apphcation  far  prescribed  natural  fire 
programs  among  and  vnlMn  agencies 
results  in  disparate  treotmet  of  fires 
and  inoonsistent  decisions. 

•  Docswnentetion  of  decisicnis  is  often 
lacJcing  and  does  not  demonstrate  fbe 
involvement  of  some  agency  line 
officers. 

•  Some  fire  management  plans  do  not 
4nc4ade  the  latest  technology. 

•  Plans  are  not  complete  in  terms  of 
indicators  of  Icmg-term  drou^  and 
impact  on  shared  suppression  rescnirces. 

•  Variations  in  planning  and  decision 
{irocesses  result  in  decisions  that  appear 
illogical,  create  political  and  public 
concem  for  competence  of  the  agencies, 
and  render  decisions  to  limit  fire  size 
ine^ective. 

•  Prescribed  natural  fire  programs  do 
not  adequately  consider  the  impact  on 
other  interagency  programs  and 
resources. 

e.  The  severity  of  the  1988  fire  season 
in  soBie  areas  of  the  West  (the  most 
severe  oa  record  in  the  Greater 
Yellswstone  Area)  revealed  the  risks 
iilherent  in  managing  wildland  fires. 
These  risks  can  include  high  fire 
suppression  cussts  as  well  as 
unacxeptable  ""^'aj,  Anvi^^»"'«">°t^»^  and 
economic  impacts,  and  natural  resource 
losses.  The  uctrsorchnary  weather 
conditions  of  last  summer  resulted  in 
fire  behavior  that  limited  the 
eOsctiveness  of  fire  suppressicm 
decisions  and  actions,  aind  at  times  pat 
managers  in  the  position  of  being 
responsible  for  situations  beycmd  their 
control.  Recognition  of  the  fire  weather 
situation  and  trends,  in  some  cases,  was 
hampered  by  the  departure  of  fire 
management  plans  from  policy  by  not 
including  prescriptions  which  would 
have  provided  managers  a  better  basis 
for  recognizing  the  severity  of  the 
situation. 

7.  Prescribed  fire  using  planned 
management  ignitions  compleaients  the 
use  of,  and  reduces  the  risk  fnnn. 
prescribed  natural  fires  to  acJiieve 
management  objectives.  However,  there 
are  factors  constraining  the  use  -ot 
management  ignited  prescribed  fire  in 
scmie  areas. 

•  Management  ignited  prescribed 
fires  have  been  used  successfnlly  in 
some  national  parks  and  wilderness  40 
meet  management  objectives,  reduce 
hazard  fuel  build-Rp.  and  estaUiah  fuel 
breaks. 
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•  Management  ignited  prescribed 
fires  have  not  been  used  in  some  cases 
due  to  the  perceived  risks  from  the 
results  of  high  intensity  crowning  fires. 
Also,  up-front  budgetary  costs  have 
limited  the  use  of  management  ignited 
prescribed  fires;  these  have  rarely  been 
used  in  wilderness. 

•  Some  people  strongly  support 
management  ignited  prescribed  fires  as 
a  substitute  for  prescribed  natural  fires; 
others  believe  strongly  that  appropriate 
objectives  cannot  be  achieved  without 
prescribed  natural  fire. 

8.  The  reduction  of  hazard  fuels 
around  structural  developments,  parks/ 
wilderness  boundaries,  and  private 
inholdings  enhances  the  ability  to 
protect  these  values  at  risk  and  reducxs 
costs  of  wildfire  suppression  and 
prescribed  natural  fire. 

9.  Agency  personnel  development  and 
fraining  programs  are  not  maintaining 
the  number  of  personnel  and  levels  of 
knowledge  required  to  ensure  proper 
and  consistent  application  of  policies 
and  procedures. 

•  There  is  an  inadequate  number  of 
professional  managers  in  field  locations 
with  an  understanding  of  fire 
management  and  fire  management 
policies  and  practices. 

•  Some  line  officers  are  not  recpiiring 
adherence  to  standards  contained  in  fire 
management  plans. 

•  Inconsistent  application  of  required 
processes,  such  as  the  Escaped  Fire 
Situation  Analysis,  leads  to  poor 
decisions. 

•  Some  incident  management  teams, 
fire  professionals,  and  line  officers  lac:k 
knowledge  of  suppression  tactics 
necessary  under  extreme  cxMiditions. 

•  Consideration  of  suppression  costs 
and  potential  damage  related  to  fire 
suppression  altematives  and  decasions 
is  not  adequately  documented  in 
Escaped  Fire  Situation  Analyses. 

•  Some  agency  fire  staffs  are  not  able 
to  maintain  expertise  in  fire 
management  because  of  infrequent  fire 
occurrences  at  their  location  and  lacdc  of 
career  mobility  or  opportunity  to  gain 
experience  in  other  locations. 

10.  The  environmental  effects  of 
prescribed  natural  fires  within 
wildemess  and  park  boundaries  are 
usually  consistent  with  natural  resource 
objectives  for  these  lands.  However,  in 
some  cases  the  social  and  e(X)nonuc 
impacts  outside  these  boundaries  may 
be  unacc:eptable  due  to  smoke,  threats 
to  public  safety,  reduced  tourism,  loss  of 
income  and  jobs,  and  altered  water 
quality  and  quantity. 

11.  Inconsistent  (hssemination  of 
information,  inadequate  public 
participation,  and  a  perception  of  failure 
to  consider  some  soaal.  environmental. 


and  economic  impaf;ty  on  local 
businesses  and  communities  are  strong 
issues  with  the  pubhc  and  pohtical 
leaders. 

•  lliere  is  a  great  diversity  of  views 
within  and  outside  agencies  regarding 
the  basis  and  the  primary  objectives  of 
prescribed  natural  fire  programs. 

•  Adequate  pubUc  involvement  may 
not  have  occurred  in  the  development  of 
some  prescribed  natural  fire 
management  plans  and  the  public  may 
not  have  fully  understcrad  the  risks 
inherent  in  prescribed  natural  fire 
management. 

•  The  primary  message 
communiciated  by  agencies  continued  to 
be  the  biological  value  of  prescaibed 
natiu-al  fire  to  vegetation  and  wildlife 
even  after  the  fires  had  been  declared  to 
be  wildfires. 

•  There  was  a  lack  of  uniform, 
consistent  adequate  information  on  the 
location  of  the  fires,  planned  fire 
management  actions,  and  their 
impUcations  for  the  public  in  terms  of 
road  cbsures.  nnoke,  and  other  effects 
on  loc:al  populaticms  and  visitors. 

12.  Budget  structure  and  funding  in  the 
Departments  of  Agriculture  and  Interior 
create  the  following  effects: 

•  The  level  of  expertise  and 
professionalism  needed  for  the  broad 
spectrum  of  fire  management  and  use 
program  may  not  be  available  to  suppcxi 
management  objectives  in  all  agencues. 

•  Dissimilarities  between  the  two 
departments  in  the  ways  in  which 
programs  are  fimded  and  differences  in 
agencies'  terminology  inhibit  the  abiUty 
to  cooperate  and  coordinate  in 
prescribed  fire  programs  on  mutual 
botmdaries. 

•  These  also  cause  disparate 
treatment  of  naturally  occurring  fires  in 
determining  whether  they  are 
designated  as  prescribed  fires  or 
wildfires.  Forest  Service  and  Bureau  of 
Land  Management  policies  require  that 
prescrit>ed  fires  be  managed  with 
appropriated  funds  bom  the  benefiting 
program.  The  National  Park  Servic* 
manages  presc^ribed  natural  fires  with 
emergency  funds. 

•  Hazard  fuel  reduction  pro-ams 
have  not  been  adequately  funded  in 
some  cases. 

•  Very  limited  appropriated  funds  are 
allocated  to  develop  expertise  and  apply 
prescribed  fire  in  parks  and 
wildernesses. 

•  There  is  an  inadequate  number  of 
professionals  in  Federal  agencies  in  fire 
management  programs.  Fire 
management  planning  and  application  is 
a  collateral  duty  at  some  major  parks. 

•  Agency  budfiets  for  presuppression 
aciivitips  hnvp  declined  in  real  dollars  in 
recent  vears 


•  Nationa]  Park  Service  is  completing 
an  analysis  of  normal  fire  year 
operations,  FIREPRO  Ul  in  order  to 
define  essential  minimum  wildland  fire 
program  needs. 

13.  Lack  of  clear  definition  and 
inconsistent  implementation  of  "light 
hand  on  the  land  "  suppression  tactics 
raise  serious  questions  over  the 
management  of  fires  in  1988. 

•  The  public  employees,  and 
cooperators  became  confused  by  .nixed 
messages  about  the  intensity  of 
suppression  efforts  and  the  objectives  to 
be  achieved. 

•  Incident  commanders  received 
unclear  direction  about  the  use  of 
c^ertain  suppression  tacrtics,  which  were 
sometimes  in  coiiflict  with  the  selected 
suppressicm  alternative. 

14.  Research  and  analysis  are  needed 
to  provide  tools  for  management  of  fire 
management  programs. 

•  Normal  climatic  patterns  are 
ordinarily  used  for  projections,  yet 
prolonged  drought  periods  may  result  in 
changes  in  weather  patterns  that  have 
an  abnormal  effect  on  fires  and  c:ause  an 
inability  to  project  fire  behavior 
accurately. 

•  There  is  little  agreement  on  whether 
management  objectives  can  be  achieved 
through  management  ignited  prescribed 
fires  when  they  result  in  high  intensity 
crown  fire. 

•  Analyses  of  fire  history,  occurrencx. 
size,  and  effects  are  insufficient  for 
many  areas. 

•  Reliable  methods  for  long-term 
weather  prediction  do  not  exist. 

•  There  are  a  number  of  issues 
concerning  the  natural  fire  regime  and 
fire  management  in  subalpine 
ecosystems  vegetated  predominantly  by 
lodgepole  pine.  These  include  suc:h 
topics  as  whether  fire  behavior  and 
effec;t8  from  the  1988  fires  were  as 
predicted  from  pre-1988  research  and 
modelling,  whether  prescribed  burning 
in  these  ec^osystems  can  be  implemented 
to  establish  mosaics  that  would  inhibit 
large  scale,  uncontrollable  fires,  and 
whether  cxinservation  of  biotic  diversity 
on  a  shorter  scale  (less  than  300  to  400 
years)  is  feasible  and/or  desirable. 

15.  The  Review  Team  finds  that  the 
multi-agency  program  by  which  fire 
management  is  accximplished 
cooperatively  on  Federal  and  State 
lands  in  Alaska  is  (^insistent  with 
Federal  polic:ies.  It  has  proven 
successful  and  is  improved  through 
frequent  review  and  modification,  a 
process  which  should  ccmtinue.  with 
public  involvement  as  recommended  in 
this  report. 

16.  The  Team  heard  claims  that  some 
managers  with  philosophies  advoc:ating 
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naturalnesa  above  all  else  intentionally 
allow  fires  to  burn  outside  of 
prescriptions  and  do  not  take  the 
appropriate  suppression  actions 
required  on  a  wildfire — allegations  that 
these  fires  are  allowed  to  bum  freely  as 
long  as  the  fire  is  not  expected  to  leave 
the  boundary  of  a  park  or  wilderness. 
These  allegations  were  not  supported  by 
anything  in  the  draft  fire  reviews 
received  to  date.  The  Team  did  not  have 
the  mandate  to  investigate  and  verify  or 
disprove  the  allegations. 

Recommendations 

The  Team  recommends  that  the 
Secretaries  of  Agriculture  and  the 
Interior  implement  the  following  policy 
and  direction: 

1.  Existing  USDI  and  USDA  fire 
management  policies  governing 
wilderness  and  parks  must  be 
strengthened  and  reaffirmed  to  limit 
their  application  to  legitimate  prescribed 
fire  programs.  Clarification  is  needed  to 
pi  event  inappropriate  use  of 
fundamentally  sound  policies. 

2.  The  agencies  rea^irm  their  policies 
that  fires  are  either  prescribed  fires  or 
wildfires.  The  agencies  reject  as 
impractical  and  unprofessional  the 
practice  that  fires  can  be  allowed  to 
bum  free  of  prescriptions  or  appropriate 
suppression  action. 

3.  USDA  and  USDI  agencies  will 
periodically  review  fire  management 
plans  for  parks  and  wilderness  for 
compliance  with  current  policy, 
direction,  and  the  additional 
requirements  recommended  by  this 
report.  No  prescribed  natural  fires  are  to 
be  allowed  until  Are  management  plans 
meet  these  standards. 

4.  Ciurent  fire  management  plans 
must  be  strengthened  by: 

a.  Developing  joint  agency  flra 
management  plans,  agreements,  or 
addendums  to  existing  plans  for  those 
areas  where  fires  could  cross 
administrative  boundaries.  Periodic  joint 
review  of  these  plans  should  occur. 
These  will  include  agreement  on 
processes  and  criteria  to  be  used  to 
make  decisions  on  prescribed  vs. 
wildfire  and  suppression  strategies  and 
tactics. 

b.  Including  a  comprehensive  set  of 
criteria  which  will  be  used  in  deciding 
whether  or  not  to  allow  natural  ignitions 
to  bum  as  prescribed  fires.  In  addition 
to  those  criteria  currently  required  and 
commonly  used,  the  following  factors 
will  be  considered: 

(1)  Energy  release  component 

(2)  lOOO-Eour  fuel  or  duH  moisture 
content 

(3)  Appropriate  consideration  of  the 
national  and  regional  Are  situation, 
including  th ;  numbers  of  fires  find 


amount  of  available  resources  to 
suppress  them. 

(4)  Limits  on  numbers  of  fires  burning 
in  the  planning  unit  at  one  time. 

(5)  limits  on  projected  length  of  active 
perimeter  and  acreage  bumed. 

(d)  Indicators  of  cumulative  drought 
ejects  on  fire  behavior. 

(7)  Potential  impacts  upon  visitors, 
users,  and  local  communities,  both  on 
and  off  site. 

c.  Clearly  describing  the  decision 
process  and  factors  to  be  addressed 
before  a  fire  is  declared  a  prescribed 
natural  fire. 

d.  Including  criteria  to  be  used  in 
declaring  a  prescribed  fire  a  wildfire. 
There  must  be  interagency  agreement  on 
these  factors  in  areas  where  fire  may 
move  across  administrative  boundaries 
and  shared  suppression  resources  may 
be  required. 

e.  Clearly  identifying  areas  that  need 
protection  from  fire,  such  as 
developments  within  or  adjacent  to 
wilderness  and  park  boundaries.  Fire 
management  plans  should  also  include 
actions  that  are  to  be  taken,  such  as 
hazard  fuel  reduction  or  installing  fuel 
breaks,  to  protect  such  developments  or 
areas. 

f.  Clearly  stating  the  management 
objectives  being  addressed  by  the 
prescribed  natural  fire  program, 
including  identification  of  specific 
values  gained  as  a  result  of  allowing 
natural  fires  to  bum  unsuppressed 
within  prescribed  conditions  and  areas. 

g.  Clearly  describing  the  process  to  be 
used  to  ensure  adequate  public 
involvement  and  coordination  with  local 
govemments  in  both  plan  development 
and  implementation. 

5.  Agencies  will  cooperatively  develop 
regional  and  national  contingency  plans 
and  procedures  and  provide  the 
appropriate  program  monitoring  .    J 
direction,  including  curtailment  of 
prescribed  fire  activities  when 
necessary  because  of  competition  for 
national  and  regional  fire  suppression 
resources. 

6.  The  responsible  line  officer  or 
designee  shall  certify  in  writing  daily 
that  a  fire  is  within  prescription  and 
adequate  resources  are  available  to 
ensure  that  each  prescribed  natiiral  fire 
will  remain  within  prescription  through 
the  ensuing  24-hour  period,  given 
reasonably  foreseeable  weather 
conditions  and  fire  behavior.  If  the  fire 
caimot  be  kept  within  prescription  with 
available  forces  and  hinds,  it  shall  be 
declared  a  wildfire  and  appropriate 
suppression  action  initiated. 

7.  Agencies  must  re-evaluate  the 
opportimities  to  use  management  ignited 
prescribed  fire  to  achieve  management 
objectives  and  to  complement 


prescribed  natural  fire  programs. 
Additionally,  hazard  fuels  must  be 
reduced  to  protect  selected  areas, 
particularly  developments  within  and 
adjacent  to  boundaries,  from  prescribed 
natural  fire  and  high  wildfire  risk.  Fuels 
will  be  treated  along  park  and 
wilderness  boundaries  or  intemally 
where  there  are  high  values  at  risk. 

8.  Fire  program  management  will  be 
improved  by  establishing  properly 
staffed  regional  and  unit  level 
organizations. 

a.  Agencies  will  ensure  the 
availability  of  qualified  staff  and 
knowledgeable  line  officers  for 
developing,  implementing,  and  managing 
prescribed  fire  programs. 

b.  National  Park  Service  regional 
offices  will  establish  a  full-time  regional 
fire  coordinator  to  develop  and  oversee 
park  programs  in  accordance  with 
FIREPRO  III,  where  appropriate. 

c.  Agencies  will  implement  the 
concept  of  highly  trained,  well-equipped 
and  mobile  tactical  teams  to  provide  on- 
the-ground  monitoring  and  management 
of  prescribed  natural  fires  in  national 
parks  and  wildemess. 

d.  Agencies  will  ensure  the 
strengthened  policy  is  understood  and 
implemented  by  all  appropriate 
personnel. 

e.  Agency  managers  will  assure  that 
personnel  develop  a  thorough 
understanding  of  the  management 
objectives  for  the  lands  they  are 
managing. 

f.  The  National  Park  Service  is  to 
complete  an  analysis  of  normal  fire  year 
operations,  FIREPRO  III,  in  order  to 
define  essential  minimum  wildland  fire 
program  needs  and  to  take  action  to 
meet  those  needs. 

9.  Additional  interagency  emphasis 
will  be  given  to  addressing  opportunities 
for  improving  fire  management 
programs. 

a.  The  National  Wildfire  Coordinating 
Group  (NWCG)  charter  should  be 
expanded  specifically  to  include 
prescribed  fire  program  coordination. 

b.  The  NWCG  should  take  the  lead  in 
developing  common  terminology  for 
prescribed  burning  programs  and 
describing  wildfire  suppression 
alternatives. 

c.  Agencies  will  develop  joint  criteria 
for  selecting  appropriate  suppression 
tactics  in  wildemess  and  paries. 

d.  Agencies  will  improve  public  and 
agency  understanding  and  acceptance  of 
using  appropriate  suppression  tactics 
that  meet  fire  management  objectives 
and  minimize  the  adverse  impact  on 
wildemess  values  and  park  resources. 
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10.  Agencies  wUl  ensare  NEPA 

compliance  for  fire  management  plans. 
Agencies  will  Increase  opportunities  for 
public  involvement  and  coordination 
with  state  and  local  government  when 
revising  or  developing  fire  management 
plans. 

11.  Interpretation  and  public 
information  before  and  during  fires  will 
be  improved. 

a.  Agencies  will  ensure  that  timely, 
accurate,  and  consistent  information  is 
provided  for  the  public  on  the  purpose, 
presence,  and  status  of  prescribed 
natural  fires,  as  well  as  impacts  on  the 
community  due  to  closed  roads,  trails, 
smoke,  back  country  restrictions,  and 
other  effects. 

b.  Interpretive  and  fire  status 
messages  are  for  different  purposes,  and 
agencies  should  strive  to  keep  them 
separate  and  distinct.  There  should  also 
be  a  distinction  between  the  information 
needs  for  prescribed  fires  and  wildfires. 

c  Agencies  should  ensure  that  the 
public  is  informed  of  the  risks  involved 
in  fire  management  programs. 

d.  Agencies  will  use  common 
terminology  for  prescribed  natural  fire 
programs. 

12.  USDI  and  USDA  will  review  the 
methods  of  funding  prescribed  fire  and 
fu^  protection  programs  with  the 
objective  of  improving  interagency 
program  effectiveness.  Planning  aind 
presuppression  activities  should  be 
financed  by  program  funds  rather  than 
through  emergency  fund  transfers  and 
supplementals. 

13.  There  is  a  need  tor  additional 
research  related  to  fire  management 
programs. 

a.  USDI  and  USDA  wiU  develop 
coordinated  research  programs  utilizing 
the  unique  capabilities  of  both 
organizations. 

b.  The  feasibility  of  prescribed 
burning  forests  using  stand  replacement 
fire  will  be  investigated  and  tested  by 
implementing  an  appropriate 
interagency  field  research  program. 

c.  Research  will  be  increased  to 
improve  the  abiUty  to  predict  severe  fire 


behavior,  conduct  long-term  weather 
forecasting,  and  identify  past  abnormal 
events. 

d.  Efforts  will  be  undertaken  to 
develop  and  implement  an  expert 
system  that  integrates  a  wide  array  of 
fuel,  topographic,  weather, 
climatological,  fire  behavior,  post-fire 
effects,  and  other  information  and 
readily  displays  such  information  in  an 
interactive  mode  for  the  user  at  a 
compater  terminal.  This  expert  system 
would  help  to  assure  that  important 
variables  are  not  overlooked  as 
decisions  are  made  regarding  long 
duration  fires. 

e.  Efforts  will  also  be  undertaken  to 
develop  comprehensive  data  bases  for 
part  and  wildemess  resources  and 
provide  for  state  of  the  art  analyses  and 
display  as  well  as  an  efficient 
continuous  monitoring  system  to  insure 
timely  update  of  information. 

t  Envelopment  of  additional  emission 
factors  for  wildland  fuels  and  better 
methods  for  projecting  air  quality 
impacts  of  prescribed  and  wildfires  are 
needed,  since  smoke  and  air  pollution 
are  major  considerations  in  deciding 
when  to  terminate  prescribed  natural 
fires  and  in  scheduling  management 
ignited  prescribed  fires. 

14.  If  any  Federal  bnreau  engages  in 
prescribed  natural  fire  programs  in 
Alaska,  that  bureau  is  responsible  for 
acSterence  to  the  standards  established 
as  a  result  of  these  recommendations. 
The  well-established  terminology 
describing  levels  of  wildfire  suppression 
ia  Alaska  should  not  be  changed  for  the 
sake  of  conformity  with  the  broader 
categories  used  elsewhere. 

15.  The  agencies  will  cooperate  fully 
ia  determining  idiether  allegations  of 
misuse  of  policy  are  true  and  take 
measares  to  ensure  that  any  such 
practices  not  occur  in  the  future. 

Issoes  Needing  Further  Analyses 

Following  are  fire  management  policy 
issues  that  would  require  more  time 
than  the  team  had  availaUe  to  wmk  out 
suitable  solutions.  Resolution  of  these 
issues  is  not  critical  to  fire  management 


readiness  for  the  1989  fire  season,  but 
they  should  be  pursued  during  the 
further  evolution  and  improvement  of 
Federal  fire  management  policy  and 
applicatioa.  They  are: 

1.  Validation  of  the  relationship 
between  current  fire  management 
information  system  components  (Lc 
drought  index,  energy  release 
component  1000  hour  fuel  moisture,  etc.) 
with  actual  fire  occurrence,  severity  and 
size  is  needed. 

2.  Development  of  compatible 
interagency  fire  planning  methods. 

3.  Determination  of  the  effect  of 
budgetary  constraints  and  funding 
sources  on  fire  management  programs. 

4.  Determination  of  the  current  and 
future  effects  of  residential  and 
commercial  development  on  the  ability 
to  design  and  implement  prescribed  fire 
programs,  including  examination  of  the 
interrelationship  between  fire 
management  plans  and  local  planning 
and  zoning  functions. 

5.  Inventory  of  forest  types  and 
locations  sab^ct  to  infrequent  but 
intense  large  fires,  their  historic 
occurrence  in  terms  of  droogbt  cydes. 
and  definition  of  policies  to  be  applied 
in  each  case  relative  to  desired  results 
to  be  achieved. 

6.  Examination  of  the  adequacy  and 
consistency  of  application  of  current  fire 
suppression  and  prescribed  fire  cost 
analysis  and  risk  assessment 
procedures. 

7.  Development  of  interagency 
guidelines  for  "light  hand  on  the  lamT* 
suppression  tactics  by  the  National 
Wildlife  Coordinating  Croup. 

8.  Development  of  a  better 
understanding  of  agency  objectives  as 
they  relate  to  fire  planning  standard* 
and  decision  criteria. 

9.  Reexamination  as  to  whether 
human-caused  fires  [not  ignited  by 
management)  should  be  managed  as 
prescribed  fires  in  certain  well-defined 
circumstances. 

10.  Additional  studies  of  fu-e  history, 
occurrence,  and  size  in  parks  and 
wilderness. 


Appendix— Historical  Data  of  Prescribed  Fire  Programs  of  the  USPS  and  NPS 
Table  1.— Prescribed  I=«re  Occurrence,  the  National  Park  Service,  1968-87 

roata  ot>tained  from  NPS  WikSand  Fire  Management  Computer  System.  1988] 


NPS  units  t>y  region 


Bedng  Land  Bodfa.. 

Danal 

QalesottheArcic.. 
Noatak 


Alaska  Region 


Prescnbed  Fire 


Area  size 


2.784.900 
6.028.091 
8,472.517 
6.574.481 


^JODwIHlO  IflQitiOAS 


Number 


e 

23 
23 
13 


Acres 


452 

44.110 

8.560 

28.961 


Number 


Acta* 
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Table  1.— Prescrweo  Fire  Occurrence,  the  National  Park  Service,  1968-67— ContirHjed 

[Dita  obWnad  torm  NPS  WIMwd  Hrv  Mwwgemenl  Computer  System,  1968] 


NP8  units  by  region 


Wrangel^^ElM 

YuliorvCtiertey  Rivera  .. 


Md-AttaiMc  Region 


Deieume  Water  Gep- 


MUwest  Region 


Fori  Lamed 

George  WaaNngton  Garrer. 


IndanaDunae. 


Ozark. 


ScoHs  BluW—.— — —■ 

»» .  .1  -  -  - ,  ^    t-  » ^    ■ 
Nanonei  uaiMai  negnn 

George  Waahirtglon  Memorial  PuMwy  .■.«—.- -- 

RodiCreati ™ 


Nom  Aoerwc  negnn 


Cape  Cod.. 


f\m    m     M  m      >|  -     ^fc  i  ■    ■*     ^    -     -I 

KKMC  NonnwMi  MvQKin 


CraUr  Lah«..^ 


JotwiDayFoMlBsdi. 


Olyfnpic  .^» - 

San  Juan  ItAind.^ 
WnRnwn  Mission.. 


Rocfcy  Mountsin  Ragion 


BadNnda — 

Dinoaaur 

Fort  Laramie.. 
Glacier  .__._,^ 
Grand  Teton. 


Rociiy  Mountain.. 

Wind  Cave 

Ye 
Zion.. 


Big  Cypreaa... 


lioulttaeit  Region 


Btua  Ridge  Partmay. 
Cape  MaWifai 
Ctucfcamauga  and  Chattanooga.. 
KAtnwimmno  weno.. 

Eveigladee  > 

Shiloh  I 


Ouultiweil  Region 


Art^ansaa  Poet. 


Big  Bend 

Big  TTiictiet.. 
BuHaio -. 


CaMwd  Cawema . 
Fort  Union.. 


Lynoon  d.  jonnaon.. 

flunaet  Crater 

Wupeihi 

GotdenGala 

Grand  Canyon 

JoahuaTiee.. 


PrescnbedFva 


Araaaiza 


Westam  Region 


I  Volcanic. 
Lava  Bade 


RevAMOd. 


13.188,325 
Z523,fi00 


66,637 


718 

210 

187 

196 

13,816 

671,790 

80,766 

282 

2,907 

7.131 
1,754 

43,556 


183424 

14,014 

504,781 

921.935 

1.752 

96 


243,302 

211.142 

833 

1.013.572 

310,521 

266.200 

28,292 

2,219,786 

146.598 


570.000 

173,039 

85,993 

30.319 

8.103 

36,415 

1,398,938 

3,848 

389 

32.737 

735,416 

85,774 

94,219 

46,766 

721 

20,000 

44.978 

1.671 

3,040 

35,253 


73,117 

1,216,375 

559,954 

106,372 

46,560 

16,265 

71,046 

110,178 


I  I  iifcia  II  !■  II    I  r»rilai  n  m  ■ 

ugnminQ  igniaons 


Nimbaf 


7 

13 


58 

3 


Acras 


134 
44,778 


682 


231 
179 


193 

4 

32 

6 

6 

152 

24 


37 


337 


5 

26 

4 


14 


81 
4 

18 
3 
8 

12 
2 


Management  ignitions 


Number 


20 
14 

7 
20 

8 

89 

25 

6 

2 
5 


21 
3 


Acres 


4,178 


2 

7,769 

1,051 

309 

34,140 
335 


9,829 


126,255 


34 

462 

40 


3.063 


3,723 

20 

9 

32 

1.993 

653 

2 


26 
5 


168 

4 
3 
7 
5 
8 
245 
3 


9 

21 

8 

33 

13 

7 

2 

2 

10 

4 


6 
19 


4 

86 
67 

6 


11 


672 

68 

60 

327 

333 


708 
1371 

1 
1 


5,402 
15 


1 
105 


4,543 

1,441 

166 


7,630 
37 


68,253 
17 

4 

99 

2 

216 

165,337 

11 


52 
311 

24 

6.225 

285 

60 
2 

77 
160 
109 


17 

3,148 

12 

461 
7.861 
2.504 

135 
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Table  1.— Prescribeo  Fire  Occurrence,  the  National  Park  Servk^  1968-67— Continued 

[Data  obtained  fom>  NPS  Wildland  Bre  Management  Computer  System.  1968] 


PrescrttMd  Fire 

NPS  units  bf  region 

Area  size 
acres 

Ugfitning  ignitions 

Number 

Acres 

Number 

Acres 

Saguaro  

Santa  Monir^  Mnuntnina                                            , 

83,574 
150.000 
863,663 

42.503 
761  170 

36 
364 

42 
32.518 

3 
3 

48 
8 

75 

105 
105 

Sequoia  and  Kings  Onyon 

8.247 

W»iiakeyto«»n „ 

99 

YoMmita „.. , 

333 

34.998 

26  802 

ToMs 

1,921 

391,538 

1,131 

334  931 

■  Researdf  begun  in  1951. 

Table  2— Focest  Service  Wilderness  Fire  Management  Program  History  and 

Accomplishments 

(Regions  1  and  4) 

The  following  information  is  provided  for  wilderness  areas  In  Regions  1  and  4. 
These  two  Regions  have  the  most  active  wilderness  prescribed  fire  programs  in  the 
Forest  Service. 

Wilderness  Fire  Management  History,  1 972-88 


I 

Number 
prescnbed 
natural  fires 

Acres 
burned 

Number 

that 
t>ecame 
unldtires 

Acres 
burned 

Number 

wildfires 

suppnessed 

Acres 
burned 

R-1 

378 
135 

160,583 
49.035 

9 
14 

324,126 
219,613 

1,402 
616 

291.967 
550.665 

B-4             , 

Totiri 

503 

209,618 

23 

543,939 

2,018 

842.652 

Table  3.  Forest  Service  Ignited 
Prescribed  Fires  in  Wilderness 


Year 

Number 

Acres 

fires 

burned 

Regions 

Qwicahua 

Wildemess.... 

1968 

1 

606 

Regions 

BradweHBay 

Wvoerness 

1968 

2 

3,000 

Regions 

Hercules  Glades 

Wildemess 

1987 

1 

818 

To«al-A» 

Regions ^-, 

4 

4.424 

Note:  Some  prescribed  burning  was  done  in 
tiie  L.aVentana  Wilderness  in  California  prior 
to  1985  as  authorized  through  legislation 
establishing  this  wildemess. 

Summary  of  Publk  Comments  on  the 
Fire  Management  Policy  R^Mrt 

April  1989. 

United  States  Department  of  the  Interior/ 
National  Park  Service. 


United  States  Department  of  Agriculture/ 
Forest  Service. 


Introduction 

The  Fire  Management  Policy  Review 
Team  was  established  in  September 
1988  to  review  national  policies  and 
theh-  application  for  fire  management  in 
national  parks  and  wildemess  and  to 
recommend  actions  to  address  the 
problems  experienced  during  the  1988 
fire  season.  The  goal  of  the  review  team 
is  to  have  improved  fire  management 
policies  in  effect  by  the  end  of  May  1989. 

The  team's  report  was  released  for 
public  review  in  mid-December  1988. 
Responses  were  received  in  the  form  of 
oral  testimony  at  11  public  meetings 
held  nationwide  in  February  1989  and 
letters  submitted  during  the  review 
period.  The  deadline  for  receipt  of 
letters  was  February  21, 1989;  however, 
all  letters  received  by  March  3  were 
coded  and  summarized.  Responses 
totaled  408  and  came  from  individuals, 
organizations,  governmental  entities, 
commercial  firms,  chambers  of 


commerce,  and  academics  in  39  states, 
the  District  of  Columbia,  and  Canada. 
Appendix  A  lists  the  agencies, 
organizations,  and  businesses  that 
responded  appendix  B  lists  the  public 
meeting  sites  and  dates  as  well  as  the 
number  of  people  who  attended  and 
who  spoke. 


Summary  Methods 


Working  together,  the  National  Park 
Service  and  the  Forest  Service  coded 
and  summarized  the  public  comments 
during  a  two-week  period  in  early 
March  1989.  All  written  and  oral 
comments  were  cataloged  and  stored 
using  a  computerized  database 
management  system;  information  on 
individuals  and  organizations  that 
submitted  comments  was  also  entered 
into  the  system.  fThe  number  of 
ixinunents  was  considerably  larger  than 
the  number  of  responses  because  letters 
and  oral  responses  generally  contained 
comments  on  several  subjects.)  The 
comments  were  then  reviewed  and 
coded  based  on  category  and  subject  of 
comment  and  support  for  or  opposition 
to  the  policy  and  the  review  team's 
recommendations.  Specific  suggestions 
were  listed  and  coded  at  this  time. 

After  the  database  was  completed, 
similar  comments  were  grouped  using 
the  database  management  system,  and 
the  grouped  comments  were 
summarized.  The  system  was  also  used 
to  help  identify  important  concerns  and 
issues,  determine  general  opinion 
trends,  compile  specific  comments  and 
suggestions  on  the  report  and 
recommendations,  and  summarize 


information  on  individoala  and 
organizations  that  submitted  comments. 

The  coded  comments  were  not 
quantifled  because  this  was  not  a  voting 
exercise.  Further,  most  comments 
contained  caveats  or  qualifiers.  For 
example,  many  people  who  indicated 
opposition  to  the  policy  were  not  totally 
against  it;  rather,  they  disagreed  with  a 
part  or  parts  of  the  policy,  or  ¥vith  its 
implementation,  or  with  some  other 
aspect.  Similarly,  many  supporting 
comments  included  reservations  ("I 
support  the  policy  except  for  *  *  *")  or 
favored  the  policy  but  found  fault  with 
the  implementation. 

A  large  nujnber  of  people  submitted 
specific  comments  and  suggestions 
concerning  the  review  team's  report  and 
recommendations.  These  comments  and 
suggestions  are  included  in  appendix  C 

Summary  Reeulta 

Overview 

Most  people  commenting  on  the  fire 
management  policy  supported  the 
review  team's  recommendations 
concerning  the  use  of  prescribed  natural 
fires  and  planned  ignitions  under 
specified  conditions,  although  a 
substantial  number  of  comments  stated 
that  the  criteria  for  prescribed  bums  are 
too  stringent.  Those  opposed  to  the 
policy  for  prescribed  bums  generally  felt 
that  it  does  not  adequately  consider  the 
risks  to  property  and  human  safety. 
Commenters  strongly  supported  the 
recommendations  for  increased 
interagency  cooperation  and 
coofdination  and  more  research,  and 
many  stressed  the  need  for  more  and 
better  public  involvement;  most  people 
felt  that  the  policy  needed  to  be 
strengthened  or  modified  concerning  fire 
management  plans,  suppression 
methods  and  tactics,  training,  and  costs 
and  funding. 

General  comments  about  the  fire 
management  policy  and 
recommendations  are  summarized 
below;  more  specific  comments  are 
included  in  subsequent  sections.  A  large 
number  of  comments  were  received  that 
dealt  speci  Really  with  the  1988  fires  in 
the  greater  Yellowstone  area.  These 
comments  are  included  at  the  end  of  the 
summary. 

Most  of  the  comments  supporting  the 
report  indicated  that  the  review  team's 
recommendations  were  in-depth, 
complete,  and  sound.  Many  people 
commented  that  they  were  expecting  a 
more  politicized  report  and  were 
pleasantly  surprised  with  the  objectivity 
of  the  recommendations.  A  very  large 
number  stated  that  they  were  glad  to  see 
fundamental  natural  fire  policy 
"reaffirmed"  by  the  recommendations. 


Many  cautioned  that  agencies  and 
policy  makers  should  not  overreact  to 
the  fires  of  1988;  one  person  stated  that 
"the  summer  of  1988  was  both  inevitable 
and  unprecedented  in  Yellowstone's 
recorded  history.  Thus,  policy  revisions 
based  on  last  year's  events  will  be 
invalid  for  many  years  to  come." 

Of  the  people  opposing  or  disagreeing 
with  the  team's  recommendations,  a 
large  number  categorized  the  report  as 
too  narrow  in  scope,  too  generalized, 
and  "fraught  with  bureaucratic  jargon." 
Many  people  claimed  that  it  failed  to 
clearly  pinpoint  problems  and 
managerial  deficiencies  and  was 
difficult  to  respond  to  because  of  tfie 
generalizations  and  bureaucratic  style  of 
writing.  Other  felt  that  the  lack  of 
substantiating  evidence,  analysis  and 
quantification  detracted  from  the 
credibility  of  the  report.  One  commenter 
indicated  that  the  lack  of  specific 
guidelines  or  directions  severely  limited 
the  report's  value.  Another  noted  that 
the  process  used  by  the  team  to  arrive  at 
the  findings  was  not  addressed  in  the 
report  Several  people  felt  that  the  report 
treated  fire  poUcy  as  an  isolated  issue 
and  failed  to  take  into  account  other 
management  policies,  land  management 
plana,  and  the  Wildemess  Act;  these 
people  thought  that  changes  in  fire 
management  policy  might  require 
changes  in  other  land  use  decisions. 

There  were  a  significant  number  of 
comments  that  supported  the  current 
policy  and  recognized  the  role  of 
prescribed  fire  in  western  forest 
ecosystems  but  felt  that  the  manner  of 
implementing  that  policy  needed 
investigation  and  change.  Some  felt  that 
decisions  regarding  fire  programs  should 
be  made  locally,  "not  in  Washington." 

Opinions  were  mixed  regarding  policy 
and  the  concems  of  people  living  near 
parks  and  wildemess  areas.  A  number 
of  commenters  felt  that  the  policy  must 
consider  the  potential  impacts  on 
surrounding  communities  and 
landowners;  others  felt  that  the 
concems  of  local  business  people  should 
not  influence  fire  policy.  One  person 
recommended  establishing  fire 
agreements  between  the  parks  and 
neighboring  private  landowners;  one 
suggested  the  creation  of  local  fire 
districts  that  would  establish  poHcy  for 
all  lands  within  their  geographic 
borders. 

A  mmiber  of  the  respondents  felt  that 
the  public  meetings  were  not  adequately 
advertised,  and  that  there  were  too  few 
of  them  across  the  cotintry  to  enable 
many  people  to  attend.  Some  indicated 
that  copies  of  the  report  were  difficult  to 
find,  and  one  person  said  that  if  the 
agencies  were  serious  about  public 
participation,  they  needed  to  make  it 


easier  for  people  to  participate.  (See 
appendix  B  for  the  methods  used  to 
publicize  the  meetings.] 

Prescribed  Natural  Fires  and  Planned 
Ignitions 

Comments  were  generally  in  favor  of 
prescribed  natural  fires  and  planned 
ignitions  in  parks  and  wildemess  areas. 
A  significant  number  of  people  felt  that 
diere  should  not  be  so  many  restrictions 
on  prescribed  fires — that  too  few  natural 
fires  are  allowed  to  bum — and  many 
objected  to  the  specific  criteria  required 
in  the  recommendations  for  limitiiig  the 
size  and  number  of  fires.  A  large  number 
of  people  were  concemed  that  specific 
size  limitations  on  fires  within 
management  plans  would,  at  great  cost, 
require  managers  to  reclassify  fires  as 
wildfires  that  were  otherwise  within 
prescription  and  meeting  management 
objectives.  Many  commenters  opposed 
the  suggested  moratorium  on  prescribed 
natural  fires,  regarding  it  as  an 
unnecessary  overreaction  to  last 
summer's  fires.  Others  objected  to  the 
daily  certification  required  in  the 
recommendations;  one  felt  that  it  could 
defeat  its  own  purpose  by  becoming  too 
routine. 

Many  people  expressed  support  for 
the  use  of  more  planned  ignitions.  A 
significant  number  were  puzzled  by 
what  they  considered  to  be  the  agencies' 
over-reliance  on  natural  ignitions  for 
prescribed  fires.  Many  felt  that  timely 
man-caused  ignitions  might  be  a  way  of 
avoiding  the  yearly  "boom  or  bust" 
situation  in  wildland  fires.  Some 
commenters  encouraged  agencies  to 
allow  unplanned  human-caused 
ignitions  to  bum  if  they  are  otherwise 
within  prescription. 

A  number  of  people  who  commented 
on  the  ose  of  prescribed  fire  emphasized 
the  need  for  defensible  prescriptions 
and  early  public  involvement.  Many 
stated  that  fires  should  be  closely 
monitored  and  controlled  to  avoid 
property  damage  and  that  the 
government  should  notify  property 
owners  in  advance  of  prescribed  bums. 

Some  people  felt  that  we  should 
consider  alternatives  to  burning  that 
better  utilize  our  natural  resources,  such 
as  logging.  Several  suggested  using 
Uvestock  to  keep  the  fuels  down,  and 
some  thought  that  mechanical 
treatments  are  appropriate. 

A  number  of  commenters  expressed 
opposition  to  what  they  called  the  "let- 
bum"  policy  because,  as  one  person  put 
it,  "it  is  as  much  a  non-poKcy  as  it  is  a 
policy."  These  people  said  that  the 
policy  implies  that  the  place,  time, 
conditions,  and  methods  of  control  have 
not  been  predetermined  and  suggests 
that  man  has  no  managerial 


responsibility  and  places  theories  first 
and  concems  of  the  public,  parks,  and 
resources  last. 

Other  comments  included  the 
following: 

Prescribed  natural  fire  is  preferable  to 
planned  ignition. 

Prescribed  natural  fire  shouldn't  be 
done  under  last  year's  conditions. 

Prescribed  natural  fire  should  be  used 
around  developed  areas  in  parks,  but 
should  be  controlled  and  managed 
properly. 

described  natural  fire  is  appropriate 
as  long  as  consideration  is  given  to  fire 
behavior  factors,  topography,  density 
and  type,  fuel  moisture,  weather 
conditions,  source,  1,000-hour  fuels,  and 
regional  drought  indices. 

Comments  conceming  fire  in 
wildemess  areas  were  generally  in  favor 
of  using  prescribed  fire  to  restore  the 
landscape  mosaic  and  increase  wildlife 
diversity.  One  person  wrote  that 
prescribed  fire  should  be  used  in 
wildemess  only  to  improve  wildlife 
habitat;  another  was  concemed  with 
how  fire  fit  with  the  concept  of 
wildemess.  One  commenter  stated  that 
"federal  agencies  have  a  duty  to 
preserve  the  wildemess  character  of 
designated  areas  and  to  use  the  least 
dismptive  means  available  to  carry  out 
this  task."  The  comment  further 
indicated  that  if  suppression  of  wildfires 
interferes  with  a  fire-dependent 
ecosystem,  then  the  Forest  Service  is  in 
violation  of  a  legal  mandate  to  preserve 
the  natural  character  of  the  wildemess. 

Several  comments  stated  that  a  "no 
management"  concept  has  seriously 
degraded  wildemess  resources,  and 
management  plans  should  be  developed. 
One  commenter  supported  legislation 
that  will  "require  control  of  fire,  noxious 
weeds,  insects  and  diseases  where  they 
pose  a  threat  to  adjacent  multiple-use 
areas  and  private  property  on  the 
wildemess  area  itself."  Another  person 
specifically  stated  that  management 
plans  should  be  in  place  before  allowing 
nonprescribed  fires  to  bum  out. 

One  commenter  supported  planned 
ignitions  in  wildemess  to  reduce  the  fuel 
buildup  and  restore  (fire-generated) 
heterogeneity,  which  influenced  the  size 
and  shape  of  natural  fires  prior  to  1900. 
Another  felt  that  Forest  Service  policy 
for  planned  ignitions  in  wildemess  is  so 
stiff  that  "it  is  essentially  impossible  for 
such  bums  to  be  a  part  of  wildemess." 

Fire  Management  Plans 

Of  the  people  commenting  about  fire 
management  plans,  the  great  majority 
felt  that  the  recommendations  needed  to 
be  strengthened  conceming  how  to 
carry  out  and  implement  planning  and 
what  the  plans  should  contain.  Many 


Federal  Regteter  /  Vol.  54.  No.  115  /  Friday.  June  16.  1989  /  Notices 


25671 


people  had  specific  comments.  Among 
them: 

The  plans  should  be  prepared  by 
qualified,  certified,  experienced 
personnel,  including  fire  behavior 
specialists. 

They  should  be  implemented 
consistently  by  the  various  government 
entities  covered  by  the  plan. 

They  should  be  specific,  yet  flexible. 

They  should  prescribe  for  minimum 
impact  in  suppression  techniques. 

They  should  balance  the  role  of 
natural  fire  against  threats  to  natural 
resources,  watersheds,  scenic  and 
recreational  values,  public  safety,  and 
property. 

They  should  consider  businesses  on 
park  boundaries  but  should  not  prohibit 
the  use  of  prescribed  burning  because 
trade  might  be  reduced  during  the  bum; 
restricting  buming  could  increase  later 
risk. 

They  should  incorporate  state  smoke 
management  plans. 

A  number  of  people  also  expressed 
the  opinion  that  decisions  involving 
containment  should  be  made  by  trained, 
professional  experts  using  documented 
management  procedures  and  that 
competent,  professional  managers 
should  be  in  charge  and  should  be  held 
accountable  for  their  actions.  One 
person  recom<nended  using  the  same 
process  for  approving  prescribed  fire  as 
is  used  for  approving  forest  plans — 
through  amendments — and  pointed  out 
that  one  of  the  keys  to  the  amendment 
process  is  public  involvement. 

One  commenter  had  several  questions 
for  consideration: 

Can  fire  plans,  in  fact,  be  written  to 
accommodate  the  level  of  detail  which 
is  recommended  by  the  review? 

Can  managers  really  be  expected  to 
foresee  the  consequences  and 
cumulative  effects  of  all  possible  fire 
scenarios? 

And.  if  they  are  required  to  do  so,  will 
the  ultimate  result  then  be  much  more 
fire  suppression  in  the  future  than  we 
have  had  in  past  years? 

And  what  will  be  the  environmental 
and  economic  effects  of  these  increased 
suppression  efforts? 

Suppression  Methods  and  Tactics 

A  number  of  commenters  supported 
the  concept  of  "light  hand  on  the  land" 
in  managing  wildemess  fires.  Quite  a 
few,  however,  felt  that  this  concept  was 
worthless  without  further  definition  and 
stronger  guidelines  accompanying  it. 
They  felt  that  everyone  from  firefighter 
to  the  highest  line  officer  must  clearly 
understand  what  minimum  impact  on 
resources  means.  Some  people  felt  that 
if  "light  hand"  tactics  are  used,  specific 
interagency  guidelines  are  needed.  The 


existing  National  Interagency  Incident 
Management  System  (NIIMS)  was 
suggested  as  a  useful  frameworic  for 
interagency  cooperation. 

Of  those  who  disagreed  with  the  "light 
hand  on  the  land"  concept,  many  felt 
that  the  policy  needed  to  be  reviewed  or 
reconsidered.  A  number  of  people 
indicated  that  although  this  policy  may 
be  environmentally  sound  for  large 
areas  under  government  control,  it  is 
inappropriate  where  there  is  a  mix  of 
landownership  or  where  substantial 
economic  benefits  are  derived  by  local 
communities.  The  "light  hand"  approach 
was  also  seen  as  inappropriate  for  many 
large  wildfires. 

There  were  a  number  of  objections  to 
using  political  boundaries  as  fire  breaks, 
as  suggested  in  the  recommendations, 
rather  than  biological  boundaries. 
Suggestions  included  using  roads,  lakes, 
rivers,  and  topographic  divides.  One 
person  felt  that  if  we  wait  until  a  fire 
reaches  a  park  or  wildemess  boundary 
before  declaring  it  a  wildfire,  we  may 
not  have  the  opportunity  to  lake 
successful  suppression  action.  Another 
said  that  fire  breaks  along  boundaries 
could  become  an  obstacle  to  future 
additions  to  wildemess  areas. 

A  large  number  of  commenters 
expressed  opposition  to  building  roads 
into  roadless  areas  for  suppression  of 
fires.  One  stated  that  under  no 
circumstances  should  there  be  timbering 
or  road  building  in  wildemess.  Some 
favored  the  use  of  heavy  equipment  as  a 
suppression  tactic,  some  opposed  it. 

Post-fire  activity  was  recommended, 
that  is,  continuing  efforts  in  monitoring 
and  controlling  earth  movements, 
debris,  flooding,  and  wildlife  food  loss. 
In  regard  to  revegetation,  one  person  felt 
that  it  is  "entirely  inappropriate";  others 
thought  that  minimal  reseeding  and 
replanting  should  be  done,  several 
specifying  along  roadways,  near 
facilities,  and  in  recreation  areas  and 
some  recommending  native  grasses  and 
trees. 

Many  of  the  comments  about 
firefighting  tactics  dealt  with  the  need 
for  improved  communications  between 
managers  and  front-line  officers.  It  was 
perceived  that  in  Yellowstone  last  year 
there  was  a  general  lack  of 
communication  conceming  suppression 
activities. 

Training 

Although  some  conmienters 
commended  firefighting  personnel  and 
their  efforts,  a  great  number  of 
suggestions  dealt  with  getting  additional 
training  for  personnel  at  all  levels, 
perhaps  by  the  military.  Some  were 
specific,  calling  on  the  agencies  to 
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strvnguwn  training  of  flfefi^ten  so  that 
they  recognize  and  react  to  extreme 
weather  conditions  and  use  proper 
suppression  techniques.  Some  saw  a 
need  for  specialized  personnel  such  as 
hotshot  crews;  others  favored  the 
utilization  of  It  cal  personnel. 

Interagency  Cooperation 

A  recurring  comment  was  a  call  for 
increased  cooperation  and  coordination 
among  federal  and  state  agencies  where 
fires  could  cross  administrative 
boundaries.  Saying  "an  individual  park 
is  not  an  isolated,  pristine,  ecological 
bubble,"  one  respondent  echoed  the 
thoughts  of  many  by  emphasizing  the 
need  for  interagency  coordination, 
cooperation,  and  communication.  These 
comments  were  made  in  reference  to  the 
1988  Tires  as  well  as  to  developing  fire 
management  plans.  Many  stressed  the 
importance  of  including  state  and  local 
fire  agencies  and  state  wildlife  agencies 
in  planning.  A  few  commenters  stated 
that  a  "unified"  federal  policy  is 
essential  to  fire  management;  some  went 
even  further  to  suggest  that  there  be  one 
federal  fire  management  agency. 

Public  Information  and  Involvement 

Many  commenters  stressed  the  need 
to  strengthen  public  information  and 
involvement.  There  was  also  a  general 
feeling  that  public  information  programs 
should  include  education  aimed  at 
improving  awareness  of  fire 
management  as  an  ecological  tool. 

Specific  comments  on  public 
information  and  involvement  included 
the  following: 

Clearly  state  the  fire  policies  for 
specific  areas;  people  should  not  be  led 
to  expect  protection  when  none  is 
planned. 

Improve  information  to  the  public 
before,  during,  and  after  fires;  include 
data  on  how  decisions  were  made. 

Implement  NEPA  compliance  and 
public  review. 

Provide  better  opportunities  for  pnblic 
involvement  during  formulation  of  fire 
management  plans  (community  advisory 
boards  were  recommended  for  this 
RFPoae). 

Develop  common  terminology  to 
convey  information  to  the  public. 

Several  people  felt  that  the  report's 
recommendation  on  public 
interpretation  must  be  strengthened — 
that  last  summer  the  news  media  and 
the  majority  of  the  public  showed  little 
understanchng  of  wildland  fire  policy 
and  could  not  differentiate  between  it 
and  policies  relating  to  general  fire 
suppression. 

Many  commenters  thought  that  public 
information  officers  should  be  better 
informed,  saying  that  they  did  a  poor  job 


on  the  1988  fires.  A  specific  idea  was  to 
develop  a  cadre  of  fire  information 
officers  who  know  and  understand  the 
fire  business,  both  prescription  and 
wildfire.  Some  called  for  better  funding 
for  interpretation  as  well  as  accurate,  in- 
depth,  and  timely  information  before, 
during,  and  after  fires. 

A  number  of  people  said  that  the  team 
failed  to  acknowledge  the  long-term 
influence  of  public  information 
campaigns  promoting  fire  suppression, 
in  particular  Smokey  the  Bear,  and  that 
such  information  has  contributed  to  the 
public's  ignorance  of  the  benefits  of  fire 
and  consequently  restricts  public 
acceptance  of  prescribed  fire  as  a  viable 
management  tooL 

Several  comments  indicated  that  the 
public  also  does  not  understand  the 
social  effects  of  fire  or  the  feasibility 
and  effectiveness  of  suppression 
actions.  They  stated  that  correcting  this 
lack  of  public  knowledge  on  the  benefits 
of  fire  is  imperative  and  recommended 
that  an  education  program  be  launched 
to  counter  Smokey's  message  and  teach 
the  value  of  fire. 

Costs  and  Funding 

A  large  number  of  commenters  felt 
that  there  is  a  need  for  additional 
funding — for  research,  for  reducing  fire 
potential,  for  implementing  the 
recommendations,  for  perpetuating 
natural  and  wilderness  ideals,  and  for 
presuppression  (with  mention  of  training 
for  firefighters,  hiels  management,  and 
controlling  prescribed  bums). 

Many  comments  concerned  the  high 
cost  of  fighting  fires,  in  dollars,  lives, 
and  resources.  A  number  called  for  a 
review  of  costs,  demanding 
accountability  as  well  as  a  reduction  in 
expenditures  and  maximizing  the  use  of 
suppression  money.  Some  said  that 
costs  versus  benefits  of  fire  control 
should  be  addressed  by  the  decision 
makers.  One  writer  put  it  simply,  "I 
think  money  being  spent  on  fires  that 
are  not  threats  is  a  lack  of  good 
financial  spending,"  and  questioned 
motives  in  putting  out  fires  when  the 
resources  saved  are  not  worth  the 
suppression  costs.  Many  comments 
addressed  the  protection  of  structures 
and  other  facilities  and  indicated  that  it 
is  "foolish"  to  spend  millions  on 
structures  worth  only  thousands;  some 
felt  that  "localized  pre-attack"  and  fuel 
reduction  around  developments  are 
appropriate  actions.  A  few  commenters 
stated  that  agencies  should  actively 
discourage  development  in  parks  and 
should  phase  out  existing  developments 
within  and  bordering  paries.  One  person 
suggested  better  zoning  to  keep 
buildings  out  of  fire-prone  areas  "so  we 


don't  waste  money  on  needless 
suppression." 

A  number  of  commenters  discussed 
the  manner  in  which  fires  are  being  paid 
for.  Recommendations  included  not 
using  firefighting  funds  for  unplanned 
ignitions  and  not  using  timber  and 
mineral  receipts  for  future  fire  costs. 
There  were  equal  numbers  of  comments 
for  and  against  using  Knutsen- 
Vandenberg  funds  from  the  timber 
program.  One  person  stated  that 
planning  and  presuppression  activities 
should  be  financed  by  program  funds 
rather  than  emergency  fund  transfers 
and  supplements. 

Research 

The  team's  recommendations 
regarding  more  research  received 
numerous  positive  responses,  with 
people  calling  for  increased  research 
and  development  of  advanced 
technology  for  predicting,  fighting,  and 
monitoring  fires.  Specifically,  many 
commenters  felt  that  the  dynamics  of 
stand  replacement  fires  were  poorly 
understood  and  needed  increased 
research  emphasis.  Others  felt  that 
increased  researdi  on  fire  dynamics 
must  be  coupled  with  more  study  of  fire 
effects  on  vegetation  and  wildlife.  One 
person  was  less  confident  regarding  the 
utility  of  additional  research,  stating 
that  he  had  "grave  concerns  with 
assumptions  that  man  can  ever  manage 
wildland  fire,  simulating  a  natural 
process  we  have  not  neariy  begun  to 
understand." 

Some  people  advocated  additional 
research  on  fuel  and  weather,  fire 
behavior,  exploration  and  use  of  new 
and  different  firefighting  techniques 
(including  those  that  do  not  involve 
heavy  intrusion  and  costly  intervention), 
analysis  of  forest  types,  fire  history  and 
occurrence  in  times  of  drought,  and  the 
use  of  geographical  barriers  as  fire 
breaks. 

Greater  Yellowstone  Area 

Almost  all  of  the  commenters 
expressed  opinions  on  the  Yellowstone 
fires  and  how  they  were  managed. 
These  comments  have  been 
consolidated  and  summarized  for 
reference  in  evaluating  fire  policy  and 
the  review  team's  recommendations. 

Concerning  fire  suppression  activities, 
many  people  commended  Yellowstone's 
firefighters  and  management  for  doing  a 
good  job  and  taking  proper  action, 
particularly  in  saving  historic  structures. 
However,  there  were  alSo  many 
negative  comments,  which  centered  on 
fauJty  objectives:  a  lack  of 
communication  at  all  levels:  a  lack  of 
clear  chain  of  command,  especially 


interagency  and  a  reluctance  of  some 
individuals  to  apply  full  suppression 
tactics.  An  alternate  view  on  the  last 
point  was  that  political  pressure 
replaced  logic  at  the  management  level 
by  demanding  full  suppression.  One 
person  suggested  that  it  would  have 
helped  if  Yellowstone  had  had  a 
prescribed  burning  program.  Two 
comments  indicated  that  the  Forest 
Service  should  have  used  local 
resources  and  knowledge  more 
effectively;  although  good  commanders 
were  seen  at  the  unified  area  command, 
it  was  felt  that  NPS  management  should 
also  have  been  included.  The  military 
was  described  as  ineffective  because 
crews  and  aircraft  were  not  assigned  to 
individual  fires.  Endangerment  to 
firefighters'  lives  was  criticized,  as  was 
the  lack  of  ability  to  contitjl  fires  of  this 
magnitude,  particularly  by  the  methods 
used. 

Several  commenters  expressed 
concern  about  the  firefighting  tactics. 
Some  thought  suppression  efforts  should 
have  begun  earlier,  particularly  given 
the  extreme  weather  omditions,  the 
difficult  topography,  and  heavy  fuel 
loads.  Several  people  commented  that 
damage  to  soils  and  vegetation  was  far 
worse  from  suppression  than  bom  the 
fires.  A  number  were  concerned  that  air 
pollution  caused  by  the  fires  exceeded 
federal  air  pollution  requirements, 
causing  severe  respiratory  ailments  and 
adversely  affecting  crops  and  livestock. 

There  were  split  views  on  the 
relationships  and  responsibilities  of 
federal  land  managers  and  nearby 
landowners  and  residents.  A  large 
number  of  commenters  felt  that,  in 
general,  fire  management  officials  in  the 
greater  Yellowstone  area  demonstrated 
a  complete  disregard  for  the  health, 
safety,  and  livelihood  of  those  in  the 
surrounding  communities  and  that 
homes  and  businesses  should  have  been 
protected.  Some  felt  that  commercial 
operators  should  have  had  preference  in 
sustaining  their  livelihood;  a  number 
supported  compensation  to 
concessioners,  agriculturalists,  timber 
companies,  and  other  business  people 
and  homeowners  whose  properties  were 
threatened  or  destroyed  by  the  fires.  On 
the  other  hand,  many  commenters  felt 
that  the  concerns  of  local  business    . 
people  and  landowners  should  not 
influence  fire  policies  and  that  people 
who  choose  to  live  in  a  "dreamland 
vacation  spot"  should  not  receive 
compensation  of  any  type.  Several 
stated  that  adjacent  communities  that 
are  financially  dependent  on  the  users 
of  public  lands  must  accept  the  negative 
aspects  as  well  as  the  benefits  of  their 
location.  An  example  comment: 
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"Structures  that  are  built  in  forested 
wildland  ecosystems  are  knowingly 
placed  in  harm's  way.  They  are  at  their 
own  risk  and  society  does  not  owe  them 
fire  protection."  Some  people  went  even 
further,  saying  that  those  who  lost 
property  should  reimburse  the 
government  for  the  money  spent  trying 
to  protect  them. 

Several  commenters  saw  the  need  for 
a  promotional  campaign  for 
Yellowstone,  to  convey  to  the  public 
that  it  was  still  a  top  recreational  place 
to  visit.  One  wrote:  "We  believe  very 
strongly  that  the  Federal  Government, 
through  the  Departments  of  Agricuhura 
and  Interior,  has  an  obligation  to 
cooperate  with  the  surrounding  states 
and  communities  to  help  mitigate  the 
impact  of  the  unprecedented  media 
coverage  afforded  the  Greater 
Yellowstone  Fires  of  1988.  This 
cooperation  should  take  the  form  of 
hard  dollars  for  marketing  and 
promotion  of  the  'new'  Yellowstone 
story."  Another  wanted  the  government 
to  commit  $1  million  a  year  for  five 
years  to  promote  travel  to  Yellowstone 
and  also  called  for  the  federal 
departments  to  coordinate  with  state 
travel  commissions  and  gateway 
chambers  of  commerce. 

There  were  a  few  comments  that 
pertained  to  nonfire  issues  in 
Yellowstone  National  Park  and  the 
Yellowstone  ecosystem.  Several  people 
said  they  would  like  to  see  the 
Yellowstone  ecosystem  managed  as  a 
whole  without  administrative 
boundaries.  Others  said  that  there  was  a 
need  for  better  coordination  between 
the  Park  Service  and  Forest  Service  in 
managing  fires  and  wildlife  habitat 
Some  people  felt  that  the  park  was  not 
being  property  managed  and  that 
management  policies  should  be 
reassessed. 

Appendix  A-  Comments  Received 

Written  and  oral  comments  were 
received  from  the  following  government 
agencies,  organizations,  and  businesses. 

Congressional 

Subcommittee  on  National  Parks  and 

Public  Lands 
Senator  Steven  Symms 
Senator  Malcolm  Wallop 
Senator  Alan  Simpson 

International 
Canadian  Embassy 
Federal  Agencies 

United  States  Department  of  the  Interior 
Bureau  of  Land  Management 
Bureau  of  Indian  Affairs 
National  Park  Service 


Aricansas  Post  National  Memorial 

Bandeher  National  Monument 

Big  Thicket  National  Preserve 

Big  Bend  National  Park 

Buffalo  National  River 

Chickasaw  National  Recreation  Area 

Curecanti  National  Recreation  Area 

Guadalupe  Mountains  National  Park 

Hot  Springs  National  Park 

Indiana  Dunes  National  Lakeshore 

Jean  Lafitte  National  Historical  Park  and 

Preserve 
Lassen  Volcanic  National  Park 
Lyndon  B.  Johnson  National  Historical 

Park 
Sequoia/Kings  Canyon  National  Parks 
Southeast  Regional  Office 
Southwest  Regional  Office 
Statue  of  Liberty  National  Monument 
Wupatki/Sunset  Crater  National 

Monuments 

United  States  Department  of  Agriculture 
Forest  Service 

Boise  National  Forest 

Custer  National  Forest 

Gallatin  National  Forest 

Kootenai  National  Forest 

Nez  Perce  National  Forest 

Region  1 

Region  3 

Region  5 

Region  6 

Sawtooth  National  Forest 

United  States  Environmental  Protection 
Agency 

State  and  Local  Agencies 

Alaska  Department  of  Natural 

Resources,  Division  of  Forestry 
California  Department  of  Forestry  and 

Fire  Protection 
California  State  Board  of  Forest  Fire 

Fighting 
Cody  Chamber  of  Commerce.  Wyoming 
Commonwealth  of  Virginia,  Office  of  the 

Governor 
Commonwealth  of  Massachusetts 
County  of  Park.  Wyoming 
County  of  Musselshell.  Montana 
Five  County  Association  of 

Governments,  Utah 
Florida  Department  of  Natural 

Resources 
Illinois  Department  of  Conservation 
Mississippi  Forestry  Commission 
Missoula  Fire  Department 
Nebraska  Forest  Service 
New  Jersey  Department  of 

Environmental  Protection 
Oregon  Forestry  Department.  Office  of 

State  Forester 
Park  County,  Colorado 
Shelby  County  Environmental 

Improvement  Commission 
State  of  Wyoming,  Office  of  the 

Governor 


BEST  COPY  AVAILABLE 


25674 


Federal  Register  /  Vol.  54.  No.  115  /  Friday.  June  16.  1989  /  Notices 


State  of  South  Carolina.  Office  of  the 

Governor 
State  of  Alaska,  Office  of  the  Governor 
State  of  North  Dakota,  State  Fire 

Marshall 
Texas  Forest  Service 
Upper  Grant  Creek 
Wyoming  Game  &  Fish  Department 
Wyoming  Travel  Commission 
Wyoming  House  of  Representatives 
Wyoming  State  Forestry  Division 
Wyoming  State  Archives 
Wyoming  Economic  ft  Development 

Stabilization  Board 
Wyoming  Public  Service  Commission 

Academics 

California  Institute  of  Technology 
California  Academy  of  Science 
Colorado  State  University 
Michigan  State  University 
Montana  State  University 
Tall  Timbers  Research  Station 
Teton  Science  School 
University  of  Montana 
University  of  Minnesota 
Western  Montana  College 

Organizations 

America  Wilderness  Coalition 
American  Farm  Bureau  Federation 
American  Sheep  Industry  Association 
Association  of  National  Grasslands 
Blue  Ribbon  Coalition 
California  Farm  Bureau  Federation 
California  Wilderness  Coalition 
Cody  Lumber  Company 


Contra  Costa  Resource  Conservation 

District 
Contract  Fire  Fighting  Appropriate 

Design 
Dubois  Alliance 
Earth  First! 

Florida  Wildlife  Federation 
Florida  Farm  Bureau  Federation 
Forests  Unlimited 
Foundation  for  North  American  Wild 

Sheep 
Greater  Yellowstone  Coalition 
Idaho  Farm  Bureau 
Idaho  Outfitters  &  Guides 
Idaho  Conservation  League 
Inter-Mountain  Forest  Industry 

Association 
]H.  Outfitters  &  Guide 
Jackson  Hole  Alliance 
Montana  Audubon  Council 
Mother  Lode  Miners  Association 
Mountain  States  Legal  Foundation 
National  Forest  Products  Assocation 
National  Association  of  Conservation 

District 
National  Campers  ft  Hikers  Association 
National  Association  of  State  Foresters 
Nevada  Farm  Bureau 
Northwest  Wyoming  Resource  Council 
Northwest  Independent  Forest 

Manufacturers 
Pahaska  Tepee 
Public  Lands  Committee 
Public  Lands  Foundation 
Public  Lands  Council 
Public  Land  Users  Association 


Public  Lands  Foundation  of  Billings, 

Montana 
PubUc  Timber  for  the  Timber 

Association  of  California 
Rangeland  Consulting 
Rural  Alaska  Community  Action 

Program 
Sacred  Pipe  Indian  Mission 
Sierra  Club 

Sierra  Club,  North  Plains 
Sierra  Club,  Montana  Chapter 
Sierra  Club  Legal  Defense  Fund 
Snake  River  Audubon  Society 
Society  of  American  Foresters 
Stone  Forest  Industries,  Inc. 
Teton  County  Heritage  Society 
Uinta  County  Farm  Bureau 
Western  Mountain  Fish  ft  Game 

Assocation 
Western  Wood  Products  Assocation 
Weyerhauser,  Corporate  Headquarters 
Wilderness  Society 
Wildlife  Society,  Idaho  Chapter 
Wildlife  Society,  Wyoming  Chapter 
Wind  River  Multiple  Use  Advocates 
Wyoming  Farm  Bureau 
Wyoming  Wildlife  Federation 
Wyoming  Heritage  Society 
Wyoming  Travel  Commission 
Wyoming  Outfitters  Association 
Yellowstone  Park  Preservation  Council 

Appendix  B:  Public  Meetings  on  Fire 
Management  Team  Recommendations 

A  total  of  750  people  attended  the  11 
meetings,  and  127  spoke. 
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Press  wlosio  sent  to  826  on  the  press  release  mailing  ist  (print  media,  rado, 
and  TV),  mostiy  m  Montana,  ^4o^h  Dakota,  arx)  South  Dakota.  Legal  ads  ran  in 
nine  maior  nawapapera  in  Montana  and  Idaho. 

to  about  300  contacts  on  maiTing  Rst,  ipdudrng  statewide 
newipapera  and  radto  and  TV  stations  The  three  ttatiorts  m  Tallahassee  were 
contacted  in  person.  Legal  ads  nv)  m  local  area  newspapers. 

to  about  50  newspaper,  radio,  and  TV  outlets  arourx)  the 
ran  in  San  Franosco  Chronide,  San  Frandaco  Examir>er. 
Sacramento  Bee,  ar«d  Redding  Record-Seerchiight 

sent  to  ragulw  dwtnbutkxt  list,  which  Includes  newspapers,  wire 
aervlcea,  radto,  and  TV. 

sent  by  the  Rocky  Mountain  Regional  Otiice  (Parti  Service)  to 
tfpnulmtKkt  300  organizationa,  advisory  committees,  newspapers,  and  radto 
and  TV  staHona  in  Montwia,  North  Dakota.  South  Dakota,  Wyoming,  Utah,  and 
Colorado. 
Pubidly  handtod  by  Denver  office.  Nalnnal  Park  Service.  Nothing  additkx^  was 
done  by  Grand  Teton  National  Park  locally. 

sent  to  about  200  radio  and  TV  stations^  newspapers,  conservation 
groupa,  other  agendas,  etc.,  and  lo  liiyaves  that  post  the  intormation.  Legal 
•ds  ran  m  the  three  Isrgast  daiNes. 

sent  to  M  madia  in  Idaho,  Washlnglon,  and  Oragoft  Legal  ad  ran 
in  9w  Idsho  Fals  paper  one  day. 

Mae  sent  to  s9  medto  In  Idaho,  Washington,  and  Oregon  from  the 
Seattle  oMoe.  Legal  ad  ran  in  the  Seatlto  Tknea  and  Poet  imeHgence  lor  one 
day. 

sent  to  aN  New  Mexico  fnedta.  Legal  ad  ran  in  the  Mbuquer«|ue 
Journal  Fabnary  6, 7,  and  8. 

sent  to  tocai  radto  stattona  (8)  and  newapepera  (4).  Legal  ads  ran 
In  two  local  newspapers. 
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Appendix  C  Comments  and  Suggestions 
on  Specific  Parts  of  the  Report 

Summary 

The  first  item  in  the  stmmiary.  The 
Objectives  of  Policies*  *  Vis  not 
supported  by  the  report  The  objectives 
of  the  PoUcies  cannot  be  soond  when 
the  Policies  themselves  are  not. 

Summary,  column  1,  paragraph  3 — 
The  objectives  of  the  policies  governing 
prescribed  natural  fire  programs  were 
not  stated,  except  as  iniPerred  here  and 
there  in  tne  report  text  Until  clearly 
stated  and  subjected  to  review  by 
interested  parties,  describing  than  at 
"sound"  is  premature  and  may  be  highly 
inaccurate. 

Findings 

6— Because  &e  Team  never 
determined  whether  the  Yellowstone 
fires  of  1968  could  have  been 
successfully  controlled,  and  ignored  the 
contribution  of  past  fire  suppression  to 
the  magnitude  of  these  fires.  Finding  6  is 
unfounded. 

10— The  Team  failed  to  address  the 
quantity  of  water  and  its  impacts. 

11— Paragraph  4.  "The  primary 
message  communicated  *  *  *  " — This  is 
the  perfect  example  of  how  arbitrary 
limits  within  a  prescription  can  create 
contradications.  It  is  highly 
inconceivable  for  a  prescription  fire 
with  positive  biological  values  to  cross 
an  arbitrary  or  prescription  value  and  be 
dedared  a  wildfire  (bad)  and  yet  the 
effect  of  fire  oo-site  is  unchanged 
throa^uMiL 

13 — ^If  incident  commanders  received 
imdear  direction  about  the  use  of 
certain  suppression  tactics,  was  this  a 
failure  to  clarify  or  a  result  of  line 
o^icers  not  being  sufficiently  trained  or 
knowledgeable  regarding  suppression 
tactics? 

Recommedations 

1— What  will  define  a  "legitimate 
prescribed  fire  program?** 

1 — ^The  Team  fails  to  tell  lu  how  those 
policies  should  be  changed  and  what 
limitation  should  be  imposed. 

2 — ^The  Team  fails  to  state  how 
precise  the  constaints  for  prescribed 
fires  are. 

2 — ^Por  the  most  part,  the  policies  are 
well  imderstood  by  most  fire  personnel 
but  perhaps  not  so  well  understood  by 
some  managers. 

S— This  type  of  review  should  be  a 
standard  operating  procedure. 

4 — ^This  change  is  unrealistic  and 
more  a  semantic  than  effective  change. 

4a — We  are  in  basic  agreement,  but 
'differences  in  basic  management 
directions  among  the  Forest  Service. 
Park  Service,  and  BLM  need  to  be 


acknowledged  in  all  planning  and 
coordination.  As  an  example,  while 
present  Park  Service  management 
direction  does  not  concern  itself  with 
timber  harvesting,  coordinated  planning 
and  policies  need  to  be  concerned  with 
protection  of  the  commercial  timber 
harvest  base.  Fires  originating  in  the 
Park  could  destroy  this  base  as  it  did  on 
the  Shoshone  during  the  1968  fire 
season. 

4a — We  would  strongly  encourage 
development  of  permanent  legislation 
permitting  reimbursement  Sticfa 
legislation  would  more  fully  realize  the 
intent  of  the  Canada/US  Reciprocal 
Forest  Fire  Fighting  Assistance 
Arrangement. 

4b — Items  1-7 — Contemplating 
establishing  limits  of  ntmibers  of  fires 
within  an  administrative  unit  and  size  of 
fires  would  be  very  arbitrary  and  an 
artificial  constraint  The  proper  use  of 
the  other  criterion  suggested  already 
covers  the  situation. 

4b — Some  very  specific 
recommendations,  such  as  those 
contained  in  Recommendation  4b, 
should  be  eliminated  The  detail  is 
inconsistent  with  other 
recommendations  and  they  duplicate  a 
role  more  appropriate  to  ^e  task  force. 

4b— I  urge  that  die  committee  report 
be  broadened  to  inclade  die  following 
specific  su^^stions  regarding  its 
recommendations  and  unresolved 
issues:  Recommendation  4(b):  Add  a 
part  8  to  read:  "Potential  Impacts  to 
natural  communities  and  processes 
caused  by  preventing  fire  from  acting  as 
an  agent  of  change." 

4b(5}— Needs  clarification. 

4b(7)— We  are  concerned  *  *  'that 
Recommendation  4b(7)  cotild  lead  to 
excessive  restrictions  on  the  National 
Fire  Program. 

4f — Add  a  i^irase  encouraging 
development  of  a  concept  of  values  to 
be  gained  due  to  presence  of  a 
prescribed  natural  fire:  "(f)  Cleariy 
stating  the  management  objectives  being 
addressed  by  the  prescribed  natural 
fires  program,  including  identification  of 
specific  values  gained  as  a  result  of 
allowing  natural  fire  to  bum 
unsuppressed  within  the  prescription 
conditions  and  areas." 

4g — Does  public  involvement  and 
coordination  with  local  government 
refer  to  plan  development  or  plan 
implementation? 

5 — Are  the  contingency  plans 
developed  independently  or 
cooperatively  by  the  agencies?  Will  the 
activities  of  one  agency  affect  the 
operations  of  anodier  agency? 

S — If  we  miss  our  acreage  estimate,  is 
control  mandated?  Size  of  fire  should 


not  be  the  only  input  in  selecting  tactics 
and  strategy. 

6 — We  question  the  implication  in 
recommendation  No.  6  that  a  prescribed 
fire  can  be  "returned  to  prescription." 
To  most  readers,  this  implies  that  a 
prescribed  fire  can  temporarily  exceed 
prescription  while  avoiding 
reclassification  as  a  wildfire,  which  the 
team  e£u-lier  states  is  unacceptable. 
*  *  *  We  recommend  that  the  statement 
be  revised  to  state  that  "If  the  fire 
exceeds  or  threatens  to  exceed 
prescription  and  cannot  be  kept  within 
prescription  with  available  forces  and 
funds,  it  shall  be  declared  a  wildfire  and 
appropriate  suppression  acti(m 
initiated." 

6-^  resotirces  are  not  available,  is  a 
fire  out  of  prescription?  Will  resources 
be  held  from  suppression  assigiunents  to 
ensure  their  availability  for  preaaibed 
fires?  Exactly  what  will  l>e 
accomplished  by  the  line  officers  daily 
certifjrang  adequate  resource  availability 
is  not  clear  other  than  to  show  that 
resource  availabiUty  was  considered. 
Other  things  which  should  be 
considered  are  just  as  important  i.e.  off 
site  effects,  public  safety,  etc 

7 — The  use  of  planned  ignitions  within 
wilderness  to  treat  fuels  would  likely 
involve  a  lengthy  NEPA  and  appeals 
process  here  in  ttiis  region  but  at  least  in 
some  cases  it  may  well  be  worth  the 
effort 

7 — One  should  include  evaluation  of 
whether  planned  ignition  burning  would 
really  stop  ¥vildfire  or  even  reduce  the 
habitat's  flanunability,  with  specificity 
for  each  plant  community.  Alsa 
management  objectives  are  not  defined. 
Is  this  letting  the  natural  process  happen 
or  is  it  manipulation? 

7 — We  are  concerned  with 
Recommendabon  7  to  use  planned 
burning  and  other  efforts  to  create  fire 
breaks  along  the  boundaries.  Land  imit 
boundaries  are  often  political,  but  not 
biological  boundaries. 

7 — ^The  option  should  be  retained  to 
conduct  planned  ignitions  for  fuel 
treatment  purposes  along  defensible 
boundaries  inside  or  outside  of 
wilderness  are  not  necessarily  on 
administrative  botmdaries. 

8a — Will  this  happen  by  making  it  a 
training  requirement  or  selection 
criteria?  If  the  latter  is  done,  it  could 
tend  to  affect  affirmative  action,  so  he 
careful. 

8c — ^Finding  qualified  people  will  be 
difficult.  This  review  item  needs  to  be 
further  thought  out 

8 — Add  a  subparagraph  (g)  to 
encourage  keeping  a  balanced  program: 
"(g)  In  meeting  this  recommendation, 
agencies  will  not  reduce  existing  funding 


2567B 


Fedaral  Ragbtet  /  Vol.  54.  No.  118  /  Friday.  June  18.  1969  /  Notices 


and  personnel  capabilities  regarding 
natural  resource  management  and 
research.  Rather,  agencies  will  seek  to 
increase  those  capabilities  to  ensure 
their  contributions  to  natural  resource 
decision  making  and  program 
implementation  remain  in  balance  with 
the  increased  capability  for  fire  control." 

9o — [This]  concerns  agencies 
developing  joint  criteria  for  selecting 
appropriate  suppression  tactics  in  the 
wilderness  and  parks.  The  phrase 
"minimal  impact"  should  be  inserted 
after  "appropriate". 

9o— It  is  not  clear  exactly  what  this 
statement  means. 

9d — ^Are  we  talking  about  improved 
understanding  within  agencies,  between 
agencies,  by  the  public,  or  ail  three? 

10— Does  this  mean  we  have  to  make 
a  determination  if  the  NEPA  process 
was  adequately  followed  for  plans 
presently  approved? 

10 — Recommendation  10  implies 
NEPA  process  is  not  always  followed, 
and  doesn't  acknowledge  USDA's  land 
management  planning  process  and 
public  involvement  that  occurs. 

11 — We  concur  with  recommendation 
No.  11  concerning  improved 
interpretation  but  feel  that  it  should  be 
strengthened.  It  really  doesn't  stress  the 
critical  need  to  develop  and  execute  the 
proactive  interpretation  and  public 
education  which  is  needed  to  counter 
the  incredibly  successful  "Smokey  the 
Bear"  program  of  the  last  few  decades — 
which  now  seems  to  be  providing  us 
with  negative  problems  as  well.  We  feel 
that  messages  such  as  the  "Light  Hand" 
concept  have  not  been  adequately 
presented  to  the  public  in  terms  of 
positive  impacts  upon  the  environment, 
savings  in  tax  dollars,  eta,  and  that  the 
same  long-term  energy  must  be  put  into 
these  messages  as  the  previous 
suppression  messages  received. 

12 — An  excellent  recommendation  in 
that  wilderness  prescribed  fire  programs 
are  not  funded  at  a  level  to  support  the 
entire  program. 

12 — Long-range  fiscal  planning  will  be 
difficult,  since  the  fire  potential  varies 
with  region,  weather  patterns,  fuel 
conditions,  and  a  variety  of  other 
factors.  We  don't  see  any  practical  way 
of  avoiding  the  need  for  emergency  and/ 
or  supplemental  funding. 

13f-— Although  this  recommendation 
correctly  reco^iizes  that  smoke  and  air 
pollution  are  important  considerations 
for  fire  prescriptions,  the  policy  should 
not  lose  sight  of  the  beneflts  of 
controlled  burning. 

Issues  Needing  Further  Analysis 

3 — This  issue  statement  needs  to  be 
broadened  to  ensure  a  balanced 
assessment  of  the  relationship  of  fire 


management  programs  to  other  agency 
programs.  Rewrite  to  read: 
"Determination  of  the  effect  of 
budgetary  constraints  and  funding 
sources  on  Are  management  programs 
and  on  the  relationsMp  fire  management 
program  needs  in  comparison  to  the 
needs  of  other  equally  important  natural 
resource  program  components." 

Other  Comments  and  Suggestions 

Overview 

The  report  didn't  differentiate 
between  varying  operating  procedures 
and  policies  of  different  agencies,  but 
made  general  statements,  leading  the 
reader  to  believe  they  operate  the  same. 

The  report  doesn't  reflect  the 
integration  of  the  total  fire  management 
program,  i.e.,  prescribed  and  wildfire 
policies,  and  organization  and 
management,  including  the  interagency 
cooperative  Hre  community. 

Adoption  [of  the  policy]  will 
compromise  progress  Alaska  agencies 
have  made  with  our  interagency  fire 
management  program.  *  *  *  The 
review  addresses  only  national  parks 
and  federally  designated  wilderness 
areas.  In  Alaska,  a  comprehensive 
interagency  fire  management  plan 
organizes  fire  protection  levels  by 
resource  values  and  natural  fuel  breaks 
across  administrative  boimdaries  on  all 
ownerships.  Proposed  policies  vary 
among  federal  land  agencies  and  will 
present  difficult  operations 
requirements.  We  urge  you  to  consider  a 
standard  policy  for  all  federal  land. 

The  fire  management  program  would 
be  enhanced  by  developing  a  better 
understanding  of  agency  objectives,  fire 
planning  standards  and  decision 
criteria.  In  addition,  an  inventory  of 
forest  types  and  location  subject  to 
infrequent  but  intense  large  fires,  their 
historic  occurrence  in  terms  of  drought 
cycles,  and  definition  of  policies  to  be 
applied  to  each  case  relative  to  the 
desired  results  should  be  developed  as 
soon  as  possible. 

The  recommendations  contain  no 
discussion  of  relationship  between  land 
management  objectives  for  an  area  and 
fire  protection  objectives. 

Within  the  policy  we've  got  to 
establish  a  stronger  set  of  guidelines  for 
determining  the  relevant  benefits  of 
suppression  versus  allowing  a 
prescribed  fire  to  bum  or  in  some  cases 
a  wildfire — at  least  if  not  to  bum  freely, 
to  bum  under  somewhat  less  totally 
controlled  conditions  than  might 
otherwise  occur. 

The  goal  of  fire  policy  should  be 
preserving  forest  ecosystems  rather  than 
preventing  fire  per  se.  Concessionaires 
should  be  notified  of  this  policy,  and 


that  government  fire  protection  for  their 
buildings  will  be  very  limited.  The  $150 
million  the  government  spent  fighting 
the  Yellowstone  fires  was  a  waste  of 
money  and  another  addition  to  our 
momentous  federal  budget  deficit 

The  report  fails  to  address  destruction 
of  natural  resources,  lost  business 
opportunities,  and  long-term  adverse 
effects  of  wildlife,  lliis  failure  to 
confront  these  issues  renders  the 
recommendations  and  the  "let-it-biun" 
policy  as  irrational  and  based  on 
emotion  rather  than  fact. 

The  fire  management  policy  goal 
should  state  'To  permit  as  many 
lightning-caused  fires  as  possible  to 
bum  within  the  prescribed  natural  bum 
area." 

The  Oregon  State  Department  of 
Forestry  recommends  that  a  National 
Review  be  conducted  on  the 
"Appropriate  Suppression  Response" 
and  the  "Light  Hand  on  the  Land" 
federal  policies,  particularly  as  it 
pertains  to  other  federal  lands,  i.e., 
production  grounds,  scenic  areas, 
intermingled  resources,  roadless  areas, 
and  special  habitats.  The  review  only 
looked  at  the  fire  management  policy  in 
national  parks  and  tvildemess  areas. 

Our  national  parks  should  be 
preserved  as  100%  whole,  fully 
functioning,  self-sustaining  ecosystems 
following  their  own  respective  cycles 
and  evolutions.  *  *  *  Parks  should  and 
indeed  could  serve  as  more  accessible 
adjuncts  to  our  fledgling  and  still  pitiful 
wildemess  system.  They  should  not  be 
"managed"  into  safe,  fairly  predictable 
Disneylands  of  plants  and  human- 
acclimatized  or  even  human-dependent 
animals. 

Prescribed  Natural  Fire  and  Planned 
Ignitions 

If  the  report  is  suggesting  that  fires 
should  be  suppressed  if  they  are 
projected  to  go  beyond  a  certain  size,  I 
disagree.  Size  by  itself  is  an  incomplete 
indicator  of  the  impacts  of  a  bum.  It 
would  be  far  better  to  base  management 
decisions  upon  the  ultimate  geographic 
area  projected  to  bum  and  the  impacts 
on  other  resources. 

Several  terms  are  used  which 
generate  questions  about  proposed 
operational  requirements.  These  are: 
"Natural  fire,"  "Prescribed  fire."  and 
"Natural  prescribed  fire."  Their 
meanings  are  extremely  important  when 
defining  suppression  actions.  The 
national  definitions  should  be 
compatible  with  protection  categories  of 
Alaska  Interagency  Fire  Plans  to  protect 
established  management  objectives.  I 
urge  you  to  carefiUly  review  the 
definiticms. 
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It  should  be  recognized  that 
occasional  high-intensity  fires  will  occur 
uiiuer  severe  weather  conditions.  These 
naturally  occurring  fires  are  a  potent 
force  for  ecological  change  and  play  an 
essential  role  in  maintaining  the  health 
and  biological  diversity  of  the 
ecosystem. 

The  usi3  of  prescribed  fires  to  manage 
wildemess  areas  is  desperately 
needed.  *  *  *  It  has  been  impossible  to 
get  federal  agencies  concerned  about 
the  role  of  fire  in  natural  succession.  As 
a  result,  crucial  habitats  for  species  like 
bighom  sheep  are  being  lost  because  of 
vegetative  changes,  primarily  conifer 
invasion. 

Suggest  that  the  term  "human  ignited" 
fires  implies  all  man-caused;  and  that  a 
better  term  would  be  "management 
ignited."  to  describe  prescribed  fires. 

I  think  it  would  be  beneficial  to 
institute  a  regular  prescribed  burning 
program  around  properties  to  reduce  the 
likelihood  of  catastrophic  losses  where 
inholdings  do  occur. 

Planned  ignition  cannot  be  a 
substitute  for  natural  fire  and  be 
consistent  with  wildemess  objectives.  It 
serves  a  useful  purpose  as  a  supplement 
or  interim  measure  in  attempting  to 
restore  natural  fuel  loadings. 

Reduce  natural  fuels  around  towns. 

Fire  Management  Plans 

We  need  to  be  careful  not  to  remove 
the  decision  making  responsibility  from 
the  on-the-ground  line  officer  yet 
develop  and  maintain  or  regain 
credibility  with  the  public. 

It  is  requested  that  the  Fire 
Management  Policy  allow  and  provide 
for  maintenance  of  adequate  rights-of- 
way  for  utility  facilities.  Staff  field 
inspections  have  shown  that,  in  many 
cases,  proper  trr!e  and  fuel  clearance  has 
not  been  mainteined  in  and  along  these 
rights-of-way.  These  rights-of-way  must 
be  kept  free  from  trees  and  fuel  to  aid  in 
the  prevention  of  outages. 

In  addition  to  the  current  proposal.  1 
recommend  that  decision  criteria  be 
included  that  will  terminate  prescribed 
buming  and  suppress  lightning  fires 
when  wildfire  conditions  exist 

Define  what  fires  we  will  control  and 
whose  methods  can  be  used. 
Concentrate  on  initial  responses  to  all 
fires.  Stop  profiteering  on  forest  fires. 

We  need  clarification  of  our  role  and 
responsibilities  for  public  safety. 

If  resource  availability  other  than 
what  is  adequate  for  current 
prescription  becomes  a  criterion  which 
would  result  in  changing  the  status  to 
"wildfire",  then  we  might  want  to  allow 
a  return  to  "prescribed"  status  when 
that  resource  availability  changed  to 
more  favorable. 


The  role  of  fire  manager  needs  to  be 
clarified. 

Use  consultants — use  retired  federal 
employees  who  have  the  expertise  in 
fire  management  and  have  set  up  their 
own  businesses.  Use  them  for  planning 
and  reviewing  plans,  for  inspections, 
and  for  reviews  of  accomplishment  and 
performance. 

,  The  concept  of  planning  for  and 
implementing  procedures  for  fires  less 
than  100%  risk-free  is  not  addressed. 
Risk  assessment  is  a  central  issue  with 
prescribed  bums  and  should  be 
addressed. 

Fire  management  plans  could  be 
improved  by  developing  criteria  uniform 
to  all  government  agencies  involved  in 
wildlands  management.  This  would  be 
useful  when  fires  cross  administrative 
boundaries. 

The  Boise  Interagency  Fire  Center 
could  provide  more  direction  and 
assistance  in  the  form  of  a  model  Fire 
Management  Plan.  Such  a  model  would 
streamline  NPS  fire  management  by 
standardizing  in  areas  such  as 
terminology  and  the  EFSA. 

Suppression  Methods  and  Tactics 

Private  property  owners  should  be 
allowed  the  right  to  protect  their 
property  (buildings,  facilities,  vehicles, 
livestock,  machinery,  etc.).  This  means 
that  these  property  owners  should  have 
every  right  to  respond  to  fires  that  they 
come  across. 

I  am  sure  that  if  no  possible  danger  to 
human  hfe  and  a  treat  to  towns  is 
concerned,  the  fire  should  be  left  alone, 
but  watched  and  kept  back  by  a  twenty 
mile  radius,  in  order  to  be  controlled 
with  enough  time. 

Fires  need  to  be  managed  under  the 
theory  that  they  will  jump 
administrative  boundaries,  not  in  the 
hope  that  they  won't 

We  need  an  attitude  change  with 
regard  to  sheller  deployment.  There  is  a 
serious  negative  connotation  connected 
«vith  shelter  deployment.  This  caused 
imnecessary  injuries  in  1988. 

The  report  glossed  over  errors  in 
judgment  allegations  of  poor  firefighting 
procedures,  hassles  between  firefi^ters 
and  the  Park  Service,  bad  management 
decisions,  lack  of  coordination  between 
agencies. 

Manually  built  firelines  should  be  cut 
down  to  the  mineral  soil  and  not  just 
through  the  duff. 

If  we  have  mature  timber  stands  that 
no  longer  support  the  kinds  of  plant  and 
animal  life  we  would  like  them  to 
support,  then  open  these  stands  of 
timber  to  logging  and  pile  and  bum  the 
toppings  to  satisfy  the  needs  for  bum 
off.  This  makes  use  of  the  wood  and 
renews  the  forest  through  regeneration. 


Salvage  logging  should  not  be  allowed 
in  the  national  park  because  such  would 
completely  intermpt  vital  nutrient 
cycles,  and  in  areas  of  the  national 
forest  such  as  wildemess  and  roadless 
areas,  steep  terrain,  salvage  logging 
should  be  curtailed  and  closely 
managed  where  feasible. 

Limiting  and  controlling  access  to  the 
forests  is  another  essential  tool  in 
protecting  against  fires,  and  the  fewer 
portals  there  are.  the  easier  it  is  to 
control. 

Training 

We  need  to  strengthen  training  of 
firefighters  in  the  recognition  of  and 
proper  reaction  to  extreme  weather 
conditions. 

Special  hard  hitting  fire  fighting  teams 
of  some  50  persons  each  should  be 
organized  and  trained.  Several  teams 
should  be  on  hand  in  each  of  our  large 
National  Parks  and  be  available  for 
emergencies  throughout  the  system. 
Some  25%  would  be  available  for  other 
wori(  such  as  trail  building  and 
structures  construction  and 
maintenance. 

Interagency  Cooperation 

There  is  a  need  to  develop  and  adopt 
a  unified  and  coordinated  approach  to 
fire  management  between  the  Forest 
Service  and  the  NPS  *  *  *  the 
Yellowstone  ecosystem  should  be 
managed  as  such,  the  entire  ecosystem, 
rather  than  fragmented  because  of 
administrative  boundaries. 

It  may  be  that  some  units  do  not  have 
enough  fire  activity  to  maintain  skills 
necessary  for  the  occasional  fire  bust 
We  need  to  institutionalize  a  system  so 
that  a  unit  with  a  fire  bust  can  call  for 
fire  management  help  as  easily  as  it 
calls  for  another  engine  or  crew. 

Public  Information  and  Involvement 

The  NPS  should  continue  to  accept 
wildemess  and  environmental 
education  as  part  of  its  duties.  It  is  not 
the  responsibility  of  the  NPS  to  protect 
the  public  bora  natural  phenomena  such 
as  fire.  Instead,  NPS  should  educate  the 
public  about  the  risks  they  may 
encounter  in  dealing  with  such  factors. 

The  report  does  little  to  recommend 
that  Parks  containing  significant 
hazardous  fuels  review  their  present 
organization  and  public  relations 
program. 

We  suggest  improvement  and  better 
funded  public  information  and  wildland 
fire  interpretation  before,  during,  and 
after  major  fires. 

We  feel  ther^  is  one  aspect  of  the    ° 
team's  finding  that  needs  to  be  more 
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Btrongly  addreMed  and  that  is 
education. 

Costs  and  Funding 

The  whole  cost  picture  must  be 
examined,  including  potential  costs  and 
damages  associated  with  a  prescribed 
Tire  that  later  becomes  a  wildfire  which 
requires  aggressive  suppression  action. 
Cost  statements  must  include  federal 
suppression  monitoring  costs,  and 
cooperating  agency  increased 
suppression  costs  resulting  from 
reduction  in  local  resources.  The 
Department  is  also  concerned  with  the 
higher  per-acre  suppression  costs 
experienced  by  federal  agencies. 

We  need  to  put  our  effort  and  funding 
into  the  relatively  cheap  action  of  fire 
prooflng  small  areas  around  structures 
rather  than  attempting  to  change  the  fire 
history  of  the  entire  west. 

Sufficient  personnel  and  financial 
resources  should  be  dedicated  to  this 
review  task  to  expedite  the  process  and 
minimize  interruptions. 

Research 

Fire  cycle  data  is  nonexistent  for 
many  of  the  wilderness  areas  in 
Wyoming.  Collection  and  analysis  of 
such  data,  particularly  its  relationship  to 
different  successional  stages,  should  be 
a  prerequisite  for  preparation  of  Fire 
Management  Plans  and  also  a  high 
priority  for  funding. 

Recommended  continued  research 
and  implementation  of  remote  sensing/ 
geographic  information  system 
technologies  for  use  in  assessing  the 
fuels  conditions,  prescribing  fuels 
management,  and  modeling  real  time 
fire  behavior. 

Other  research  recommendations: 

Identify  the  influence  of  smoke 
columns  on  fire  growth  and  behavior 
and  on  spotting. 

Identi^  meteorological  thresholds 
that  result  in  rapid  changes  of  fire 
behavior. 


Develop  a  system  to  identify  drought 
conditions  that  forecasts  potential  fire 
season  severity. 

Verify  current  fire  behavior  predictive 
systems;  enlarge  database  to  increase 
applicabihty  of  predictive  systems  if 
possible. 

Develop  or  identify  models  to  predict 
winds  over  high  elevation  terrain. 

Identify  factors  causing  transition 
from  surface  fire  to  crown  fire. 

Develop  a  system  for  predicting 
growth  of  large  fires. 

Identify  the  impact  of  fire  exclusion 
on  fire  severity  and  the  wildland/urban 
interface. 

Greater  Yellowstone  Area 

The  fire  team  must  go  back  and 
answer  the  President's  question  of  the 
pre-fire  management  policies  which 
caused  the  size  and  intensity  of  these 
fires. 

We  encourage  further  review  and 
development  of  alternative  means  of 
analyzing  the  damage  and  off-site 
effects  of  suppression  activities  as  well 
as  of  the  fires  themselves. 

The  National  Park  Service  and  Its 
citizen  advocacies  should  not  damand 
the  creation  of  protective  buffers  on 
adjoining  lands  to  insure  the 
continuation  of  their  management 
philosophy  unless  they  are  prepared  to 
accept  full  accountability  for  their 
operational  impacts  on  their  neighbors, 
both  public  and  private. 

The  report  was  "unbalanced"  to 
blame  managers  and  fire  management 
policies  for  the  severity  of  the  1988  fire 
season. 

The  greater  Yellowstone  ecosystem 
after  the  fire  needs  no  timber  salvaging, 
no  logging,  no  new  access  roads,  no 
firebreaks  and  no  new  'improvements" 
for  visitors.  What  it  really  needs  right 
now  is  the  reintroduction  of  the  Gray 
Wolf,  the  removal  of  the  Fishing  Bridge 
development,  $120,00(MX)a00  for  land 


acquisition  to  match  the  $120,000,000.00 
wasted  in  August's  fhiitless  public 
relations  effort  to  stop  a  needed,  natural 
process  and  afier  all  of  those  things  are 
accompHshed,  it  needs,  finally,  to  be  left 
the  hell  alone  to  follow  its  own  natural 
processes  without  our  interference. 

Anything  you  can  do  to  advance  the 
preservation  (or  even  restoration)  of 
Yellowstone  in  the  direction  of  what  it 
once  was  rather  than  in  the  direction  of 
what  the  Winnebago  set  and  the 
periphery  of  local  ranchers,  hunters, 
miners,  loggers  and  developers  want  it 
to  be  I  would  greatly  appreciate.  More 
importantly,  so  too  will  posterity. 

Preparers 

National  Park  Service 

Mary  Magee,  Denver  Service  Center, 

Team  Co-Captaui 
Steve  Culver,  Denver  Service  Center 
Aida  Parkinson,  Denver  Service  Center 
Jim  Hammett,  Denver  Service  Center 
Mike  Reynolds,  Denver  Service  Center 
Janet  Runas,  Denver  Service  Center 

Forest  Service 

Judy  Norgaard,  Washington  DC  Team 

Co-Captain 
Deanna  Riebe,  Northern  Region, 

Missoula  Montana 
Tom  Beddow,  Intermountain  Region, 

Ogden.  Utah 
Ray  Orlauskis,  Shasta-Trinity  National 

Forest,  Yreka,  California 

Publication  services  were  provided  by  the 
Graphic  Systems  Division  of  the  National 
Pari(  Service's  Denver  Service  Center.  NFS 
D-392  April  1989. 
Clayton  Yeuttet. 
Secretary  of  Agriculture. 
Manuel  Luian  fr^ 
Secretary  of  the  Interior. 
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14  CFR  Part  91 

Air  Traffic  Control  Radar  Beacon  System 
and  Mode  S  Transponder  Requirements 
in  tlie  National  Airspace  System; 
Transponder  Witii  Automatic  Altitude 
Reporting  Capability  Requirement;  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

14CFRPart01 

[Docket  Na  25753;  Antdt  No.  91-210] 

Air  Traffic  Control  Radar  Beacon 
System  and  Mode  8  Traneponder 
Requirementa  In  ttw  National  AirafMce 
System;  Transponder  WItti  Automatic 
Altitude  Reporting  Capat>ility 
Re<)uirement 

aqincy:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  delay  of  effective 
dates. 

tUMMiMlY;  This  action  responds  to  a 
petition  filed  by  the  Experimental 
Aircraft  Association  (EAA),  Aircraft 
Owners  and  Pilots  Association  (AOPA), 
and  Helicopter  Association 
International  (HAI)  concerning  Mode  S 
and  Mode  C  transponder  requirements. 
The  Mode  S  transponder  aspect  of  that 
petition  is  partially  granted  herein  with 
a  final  rule  that  revises  the  dates 
associated  with  the  installation  of  Mode 
S  transponders.  This  final  rule  allows 
certain  aircraft  operators  to  install  non- 
Mode  S  transponders  in  aircraft  until 
July  1, 1992.  instead  of  until  January  1. 
1992,  provided  that  such  transponders 
are  manufactured  prior  to  January  1, 
1991.  instead  of  prior  to  January  1, 1990. 
A  manufactiu^r's  comment  to  the 
petition  which  cites  a  delay  in  the 
production  of  general  aviation  type 
Mode  S  transponders  necessitates  this 
final  rule  action.  This  action  also  denies 
that  portion  of  the  petition  concerning 
Mode  C  transponders, 
imcnvi  DATK  June  16. 1989. 
ran  nrnTHER  inpohmation  contact; 
Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  Branch.  ATO-230,  Airspace-Rules 
and  Aeronautical  Information  Division. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW^ 
Washington,  DC  20591;  telephone  (202) 
287-8783.  Copies  of  this  document  may 
be  obtained  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs.  APA-2(X),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or  by  calling 
(202)  267-3479.  Communications  must 
identify  the  amendment  or  docket 
number  of  the  document. 

■UVPUMCNTAIIY  MrOMMATKM: 

Background 

On  December  2&  1988.  the  FAA 
published  in  the  Federal  Register  (53  FR 
52428)  a  sununary  of  a  petition  for 
rulemaking  received  from  the  Aircraft 
Owners  and  Pilots  Association  (AOPA). 


Experimental  Aircraft  Association 
(EAA),  and  Helicopter  Association 
International  (HAI).  That  petition  seeks 
to  reduce  the  size  of  the  area  commonly 
referred  to  as  the  Mode  C  Veil  (30-mile 
radius  of  a  terminal  control  area  (TCA) 
primary  airport]  where  aircraft  are 
required  to  be  equipped  with  an  altitude 
encoding  (Mode  C)  transponder. 
Specifically,  the  rules  the  petitioners 
seek  to  change  require,  effective  July  1, 
1989,  that  aircraft  operating  (1)  within  30 
miles  of  any  TCA  or  (2)  at  and  above 
10,000  feet  above  mean  sea  level  (MSL) 
to  be  equipped  w^th  a  Mode  C 
transponder  (these  two  requirements  are 
hereinafter  referred  to  as  "the  Mode  C 
rule").  The  petitioners'  request  would 
modify  the  Mode  C  rule  by  replacing  all 
Mode  C  Veils  with  "buffers'*  around  and 
below  each  TCA.  Such  buffers  would  be 
defined  as  a  one-mile  area  beyond  the 
TCA  lateral  boundaries  and  a  500-foot 
buffer  below  the  TCA  floors.  Aircraft 
not  having  a  Mode  C  transponder  would 
be  able  to  operate  outside  and  below  the 
buffers. 

Additionally,  the  petitioners  seek  to 
establish  a  minimum  altitude,  higher 
than  that  established  by  the  Mode  C 
rule,  above  which  an  aircraft  must  be 
equipped  with  a  Mode  C  transponder. 
Effective  July  1. 1989.  aircraft  used  for 
operations  at  and  above  10,000  feet  MSL 
must  be  equipped  with  a  Mode  C 
transponder.  The  petitioners'  request 
would  modify  the  Mode  C  rule  to  require 
such  equipment  only  on  aircraft 
operating  above  10,500  feet  MSL 

Further,  the  petitioners  requested  a 
delay  of  certain  effective  dates 
associated  with  Mode  S  transponder 
installation.  Current  regulations  require 
that:  (1)  Non-Mode  S  transponders, 
manufactured  after  January  1, 1900.  may 
not  be  installed  in  an  aircraft:  and  (2) 
after  January  1, 1992,  all  newly  installed 
aircraft  transponders  meet  the 
requirements  of  the  technical  standard 
order  (TSO)  for  airborne  Mode  S 
transponder  equipment  (these  two 
requirements  are  hereafter  referred  to  as 
"the  Mode  S  rule").  The  petitioners  seek 
to  allow  the  installation  of  non-Mode  S 
transponders  in  aircraft,  provided  that 
such  transponders  are  manufactured 
prior  to  January  1. 1994,  rather  than  prior 
to  January  1. 1990,  and  to  continue  to 
allow  installation  of  non-Mode  S 
transponders  Indefinitely  or  until  the 
transponder  inventory  is  depleted, 
rather  than  until  January  1, 1992. 

Comments  on  the  Petidon 

Approximately  12,000  conunents  on 
the  AOPA/EAA/HAI  petition  were 
received  in  the  docket  A  vast  Bujority 
of  these  commenters  were  in  favor  of 
the  proposals  in  the  petition.  The 


following  is  a  categorization  and 
discussion  of  those  comments. 

lYansponder  Manufacturer  Comments 

On  December  23, 1988,  Bendix/King 
General  Aviation  Avionics  Division,  a 
subsidiary  of  Allied-Signal  Aerospace 
Company,  petitioned  the  FAA  for  an 
exemption  from  a  perceived  non-Mode  S 
transponder-manufacturing  termination 
date.  That  date,  January  1, 1990,  is 
contained  in  §  91.24  of  the  Federal 
Aviation  Regulations  and  indirectly 
affects  the  manufacturers  of 
transponders. 

On  March  16, 1989,  representatives 
from  the  FAA  met  with  the 
manufactiu^r  and  a  representative  from 
its  industrial  association  to  discuss  the 
petition.  During  that  discussion,  the 
attendees  were  advised  that  the  rules 
pertaining  to  Mode  S  transponder 
installation  are  not  directly  addressed  to 
manufacturers.  Based  on  this  meeting 
and  discussion  therein,  the  manufacturer 
subsequenUy  notified  the  FAA  to  accept 
its  petition  as  comments  on  the  AOPA/ 
EAA/HAI  petition  for  rulemaking. 

According  to  the  manufacturer,  a 
general  aviation  type  Mode  S 
transponder  will  not  be  produced  in 
sufficient  quantity  to  equip  the  fleet  until 
approximately  May  1992.  Further,  the 
manufacturer  stated,  that  since  an 
aircraft  operator  is  prohibited  from 
installing  a  non-Mode  S  transponder 
which  is  manufactured  after  January  1. 
1900.  and  because  there  will  not  be  a 
sufficient  stockpile  of  non-Mode  S 
transponders  manufactured  prior  to  that 
date,  an  owner  of  a  general  aviation 
aircraft  without  a  transponder  may  not 
be  able  to  purchase  a  transponder. 
Accordingly,  the  manufacturer 
requested  that  the  FAA  delay  the 
January  1, 1990,  date  for  one  year. 
However,  the  manufacturer  stated  that 
there  will  be  a  sufficient  supply  of  air 
transport  type  Mode  S  transponders  to 
allow  Parts  121. 127,  and  137  operators 
to  be  in  compliance  with  existing 
regulations. 

Upon  consideration  of  the  comments 
received  in  response  to  the  petition,  data 
supplied  by  the  manufacturer,  and 
information  contained  in  the  petition, 
the  FAA  finds  that  the  agency's  efforts 
to  modernize  the  National  Airspace 
System  would  not  be  compromised  by 
revising  the  regulations  dealing  with  the 
manufacturing  of  air  traffic  radar 
beacon  system  and  Mode  S 
transponders.  Therefore,  the  FAA  is 
revising  the  regulations  to  allow  certain 
aircraft  operators  to  install  non-Mode  S 
transponders  until  July  1, 1992,  provided 
such  transponders  are  manufactured 
prior  to  January  1, 1991. 


Federal  Ragjatr  /  Vol.  54.  Na  115  /  Friday,  Jane  16,  1989  /  Rules  and  Regulations 


ATC  Radar  Coverage 

There  were  comments  tfiat  questioned 
why  the  FAA  does  not  utilize  the 
altitude-determining  function  of  radar 
systems  planned  for  use  in  the  air  traffic 
control  (ATC)  system  in  the  near  future. 
Other  commenters  suggested  that  the 
FAA  use  radar  systems  such  as  the  3-D 
radar  system  used  in  the  Los  Angeles. 
California,  area  to  detect  TCA  intruders. 

TTiere  are  no  radar  systems  currentiy 
available  that  provide  accurate  height 
information  and  are  suitable  for  use  at 
terminal  radar  approach  control 
facilities.  The  air  route  surveillance 
radar-4  (ARSR-4).  a  new  long-range 
radar  system  designed  for  use  by  both 
the  FAA  and  the  Department  of  Defense 
(DoD),  is  capable  of  determining  and 
reporting  target  height.  This  system  is 
accurate  within  plus  or  minus  5.000  feet 
of  true  altitude.  90  percent  of  the  time, 
as  measured  in  any  5>nautical-mile 
range  interval  to  a  range  of  175  nautical 
miles.  However,  air  traffic  controllers 
must  provide  aircraft  vertical  separation 
by  minnnum  of  UMO  feet  (or  2.000  feet 
above  29,000  feet  above  MSL);  therefore, 
data  derived  from  the  height  detection 
function  of  the  ARSR-4  cannot  be  used 
to  effect  such  separation. 
Notwithstanding  its  height  accuracy 
limitation,  the  FAA  will  use  the  other 
functions  of  the  ARSR-4  for  en  route 
ATC.  The  FAA  must  depend  on  the 
altitude  information  derived  from 
altitude  encoding  transponders  until 
advancements  in  technology  produce  a 
system  which  can  detect  true  altitude  of 
aircraft  with  the  necessary  eccoracy  and 
reliability  for  ATC  separation. 

Additionally,  tlw  FAA  recently 
evaluated  a  military  tactical  3- 
dimensional  radar  system  (3-D  radar)  in 
the  Los  Angeles.  CaUfomia.  area.  That 
equipment  was  evaluated  for  possible 
use  in  the  ATC  S}r8tem.  This  evaluation 
indicated  that  the  equipment  has  several 
limitations,  e.g..  it  is  capable  of  only  90 
degrees  of  azimuth  coverage,  and  the 
display  is  separate  from  the  normal 
controller  display.  These  limitations 
make  the  system  unsuitable  for  ATC 

Controlled  Airspace  and  Availability  of 
ATC  Services  in  the  Veil 

Some  commenters  stated  that  the 
majority  of  near  midair  collisions  occurs 
in  contivlled  airspace  and.  therefore 
wondered  why  the  FAA  would 
designate  more  controlled  airspace  with 
the  Mode  C  Veil  Other  commenters 
expressed  amazement  that  the  FAA 
would  designate  the  Mode  C  Veil  when 
the  controllers  are  already  overworked 
and  cannot  handle  any  more  traffic. 

The  Mode  C  rule  did  not  expand  the 
areas  within  which  ATC  services  are 


provided.  Further,  that  rule  did  not 
convert  any  uncontrolled  airspace  to 
controlled  airspace,  nor  has  the  FAA 
expanded  ATC  services  over  those 
operations  in  proximity  to  the  affected 
airports.  Aircraft  operating  in  a  Mode  C 
Veil  need  only  conduct  such  operations 
with  a  Mode  C  transponder.  By 
operating  with  this  equipment,  the 
controller  is  furnished  with  information 
on  the  altitude  of  most  aircraft  within 
the  area. 

En  Route  Transponder  Requirements 

Most  commenters  supported  that 
portion  of  the  petition  which  would  only 
require  a  Mode  C  transponder  for 
aircraft  operations  above  10,500  feet 
MSL.  These  commenters  wanted  to 
preclude  pilots  conducting  such 
operations  in  aircraft  without  a  Mode  C 
transponder  from  being  confronted  with 
8.500  feet  MSL  as  the  ceiling  for 
westboimd  headings.  Other  commenters 
stated  that  tiie  250-knot  speed  limit 
below  10,000  feet  MSL  and  the  increased 
visibility  requirement  above  10.000  feet 
MSL  precluded  the  need  of  a  floor  below 
12.500  feet  MSL  for  tfie  en  route  Mode  C 
fransponder  requirement  since  pilots  of 
aircraft  operating  below  12,500  feet  MSL 
would  be  operating  either  at  slower 
speeds  and/or  wiA  visibility  of  5  miles 
or  more.  Such  operators,  it  was  afgued, 
would  be  able  to  see  and  avoid  other 
aircraft  without  intervention  from  ATC 

While  the  increased  visibility 
minimum  above  10,000  feet  MSL  does 
provide  a  benefit  to  aircraft  operating 
above  that  altitude,  the  FAA  believes 
that  the  absence  of  a  250-knot  speed 
limit  above  10,000  feet  MSL.  with  its 
associated  impact  on  a  pilot's  ability  to 
see  and  avoid  other  aircraft,  is  sufficient 
basis  for  a  ceiling  for  en  route  non-Mode 
C  equipped  aircraft  operations  of  10.000 
feet  MSL  To  illustrate,  aircraft 
operating  above  10,000  feet  MSL  at 
speeds  in  excess  of  250  knots  and  under 
the  jurisdiction  of  ATC,  receive  more 
accurate  advisories  concerning 
noncontroUed  aircraft  when  the 
noncontrolled  aircraft  is  equipped  with 
Mode  C.  Conversely,  noncontrolled 
ama«ft  receive  indirect  benefit  of  ATC 
advisories  to  controlled  aircraft  when 
the  pilot  of  the  controlled  aircraft  is 
aware  of  the  altitude  as  well  as  the 
position  of  the  noncontrolled  aircraft 
The  FAA  believes  that  the  elimination 
of  this  feature,  as  requested  by  the 
petitioners  and  supported  by 
commenters,  would  result  in  an 
unwarranted  reduction  in  the  level  of 
safety  that  would  be  provided  by  those 
aspects  of  the  rule  that  will  be 
implemented  on  July  1, 1989. 


Replace  the  Mode  C  VeO  With  a  Bofier 

The  vast  maionty  of  commenters 
supported  the  petitioners'  saggesled 
one-mile  area  beyond  the  TCA  lateral 
boundaries  and  a  500-foot  buffer  bekiw 
the  TCA  floors  instead  of  the  Mode  C 
Veil 

The  FAA  beUeves  that  this  espect  of 
the  petition,  if  adopted,  would  not 
provide  the  desired  degree  of  safety  as 
does  the  Mode  C  Veil.  If  the  suggested 
buffers  were  to  be  adopted,  a  controller 
could  not  determine  if  an  aircraft 
without  Mode  C  equipment  is  operating 
in  or  out  of  the  TCA.  Further,  the  FAA 
believes  that  when  nearly  all  aircraft  are 
equipped  with  Mode  C  transponders  io  a 
laterally  defined  airspace  area, 
controllers  will  be  provided  with 
continuous  and  more  complete  traffic 
information.  This  allows  altitude, 
distance,  and  azimuth  information  to  be 
correlated  and  control  instructions  to  be 
issued  to  assure  that  safe  distances  are 
provided  between  controlled  and 
noncontrolled  aircraft.  In  addition,  radio 
commtmications  are  reduced  as 
unnecessary  traffic  advisories 
concerning  noncontroUed  aircraft  are 
eliminated  when  those  aircraft  are 
equipped  with  a  Mode  C  transponder, 
litis  is  true  whether  such  aircraft  are  in 
tmoontrolled  or  controlled  airspace.  In 
effect  the  petitioners'  buffers  would 
eliminate  the  primary  safety  benefit  of 
the  rule  by  eliminating  information  on 
many  aina-aft  below  the  7XIA  aii  space. 

The  petition,  if  adopted,  would 
diminish  the  high  level  of  safety  that  the 
FAA  is  obligated  to  maintain,  i.e..  to 
maintain  the  ^^atest  degree  of  safety 
for  the  greatest  number  of  people. 
Specifically,  under  the  petition,  those 
aircraft  without  a  Mode  C  transponder 
operating  below  a  500-foot  vertk»l 
buffer  or  outside  a  one-mile  horixontal 
buffer  in  the  areas  below  the  artual 
TCA  would  still  be  observed  on  the 
controller's  radar  display  as  being  inside 
the  TCA.  However,  such  aircraft 
operating  within  the  same  areas  with 
the  required  equipment  would  appear  on 
the  controller's  radar  display  with 
correlated  altitode  information. 

Alternatives  to  the  petition. 

The  FAA  revisited  various  options 
which  were  considered  during 
development  of  the  amendment  as  well 
as  several  alternatives  to  the  TCA- 
related  proposal  contained  in  the 
petition.  Various  configurations  which 
would  allow  aircraft  operations  without 
a  Mode  C  transponder  in  proximity  of  a 
TCA  boundary  or  beneath  a  specific 
altitude  were  considered.  For  example, 
limiting  the  Mode  C  Veil  airspace  to  that 
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airspace  directly  beneath  the  TCA. 
eliminating  the  Mode  C  transponder 
requirement  in  that  portion  of  the  Mode 
C  Veil  below  3.000  feet  AGL  between 
the  outermost  lateral  TCA  boundary  and 
the  edge  of  the  Mode  C  Veil  reducing 
the  Mode  C  Veil  radius  from  30  to  20 
miles,  etc.  While  the  number  of  aircraft 
affected  by  the  rule  would  be  reduced 
by  each  option,  the  adoption  of  any  of 
them  would  result  in  radar  targets  being 
displayed  without  altitude  information 
on  controller  radar  scopes.  Therefora. 
for  the  same  reasons  stated  above 
regarding  the  petitioner's  proposal  these 
alternatives  are  also  unacceptable. 

Other  Comments 

Tliere  were  other  comments  which 
duplicated  comments  received  during 
the  rulemaking  process  of  Amendment 
No.  91-203  and  which  were  not  relevant 
to  the  petition  at  hand.  Those  comments 
expressed  concerns  regarding  impacts 
on  ATC  operations  and  controller 
workload,  ATC  automation  systems, 
access  to  airspace  affected  by  the  Mode 
C  Veil  authorized  deviations,  radar 
coverage,  and  equipment  costs 
associated  with  the  amendment  All  of 
these  Issues  were  previously  addressed 
in  the  amendment  However,  in  regard 
to  access  to  airspace  affected  by  a  Mode 
C  Veil  authorized  deviations,  and  radar 
coverage,  discxission  of  the  FAA's  policy 
governing  access  to  the  affected 
airspace  is  warranted.  That  policy 
pertains  to  the  processing  of  requests  for 
authorization  to  deviate  from  the  Mode 
C  transponder  requirement  in  a  Mode  C 
Veil  Essentially,  air  trafHc  facility 
managers  will  give  the  maximum 
consideration  practicable  to  such 
requests  to  allow  pilots  of  non-equipped 
aircraft  to  conduct  operations: 

1.  To,  from,  and  at  airports  in  the 
frHngeofaModeCVeil. 

2.  When  such  an  aircraft  has  an 
electrical  system  that  cannot  power  a 
transponder. 

3.  When  such  aircraft  have 
insufficient  space  available  to  install  the 
required  equipment 

4.  In  areas  of  no  radar  coveraoe. 

5.  When  an  operator  has  purcnased 
and  scheduled  installation  of  the 
required  equipment  during  the  interim 
pending  installation. 

Pilots  may  contact  the  appropriate 
ATC  facility  or  flight  standards  fleld 
office  for  more  detailed  Information 
about  how  to  obtain  such 
authorizations.  Furthermore,  the  FAA 
acknowledges  the  helpful  manner  in 
which  various  user  organizations  have 
volunteered  their  services  and 
publications  to  assist  the  FAA  in 
disseminating  information  to  pilots. 
Such  assistance  greatly  complements 


the  FAA's  efforts  to  further  the  pilot's 
understanding  of  the  regulatory 
requirements  and  FAA  policies.  Some 
organizations  have  already  published  a 
summary  of  the  FAA's  policy  governing 
exceptions  to  the  Mode  C  Veil 
requirements. 

Coodusloii 

For  the  reasons  stated  above,  the  FAA 
Is  not  adopting  that  portion  of  the 
AOPA/EAA/HAl  petiUon  that  would 
replace  the  Mode  C  Veil  with  the 
petitionera'  recommended  buffera  and 
the  raising  of  the  en  route  altitude  above 
which  a  Mode  C  transponder  is 
required.  However,  regarding  the  Mode 
S  transponder  aspect  the  FAA  is 
partially  granting  the  petition  by 
amending  the  regulations  to  allow  the 
installation  of  non-Mode  S  transponders 
until  July  1. 1992.  provided  that  such 
transponden  are  manufactured  prior  to 
January  1. 1991. 

Eoooomic  Evaluation 

A  full  regulatory  evaluation  was 
prepared  for  the  final  rule  in  Docket  No. 
23799  and  placed  In  the  regulatory 
dodiet  This  action  to  amend  the 
effective  dates  of  one  part  of  that  rule 
does  not  have  a  significant  effect  on  the 
information  and  conclusions  contained 
in  that  evaluation.  Accordingly,  the 
existing  regulatory  evaluation  remains 
valid  and  no  further  evaluation  is 
required.  Also,  for  the  reasons  contained 
in  the  regulatory  evaluation  in  the 
docket  I  certify  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this 
amendment  (1)  is  not  a  major  rule  under 
Executive  Order  12291,  and  (2)  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979). 

The  Rule 

This  rule  amends  Section  91.24  of  the 
Federal  Aviation  Regulations  relating  to 
the  Installation  of  aircraft  transponders. 
The  effect  of  the  rule  is  to  allow  certain 
aircraft  operators  to  install  non-Mode  S 
transponders  in  aircraft  until  July  1, 
1992.  instead  of  until  January  1. 1992. 
provided  that  such  transponders  are 
manufactured  prior  to  January  1, 1991. 
instead  of  prior  to  January  1, 1990. 

In  order  to  notify  those  operators  most 
affected  by  this  action,  this  amendment 
must  be  issued  prior  to  July  1, 1989.  This 
does  not  allow  time  for  publication  of  a 
notice  of  proposed  rulemaking  for  public 
comment  dealing  with  the  issues.  For 
this  reason,  I  find  that  notice  and  public 


procedure  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest.  For  the  same  reasons,  I  find 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Federalism  Determinatioa 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

list  of  Subjects  in  14  CFR  Part  91 

ATC  transponder,  Automatic  altitude 
reporting  equipment  and  use. 

Adoption  of  the  Amendment 

For  the  reasons  set  out  above,  the 
FAA  is  amending  14  CFR  Part  91  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  91— AIR  TRAFFIC  AND 
GENERAL  OPERATING  RULES- 
[AMENDED] 

1.  The  authorify  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  VJS.C.  1301(7).  1303, 1344. 
1348. 1352  through  1355. 1401. 1421  through 
1431. 1471, 1472. 1502. 1510, 1522.  and  2121 
through  2125:  Articles  12. 2a  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  StaL  1180):  42  U.S.C  4321  et  seq; 
EO.  11514;  49  U  S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983). 

2.  By  revising  i  91.24(a)  to  read  as 
follows: 

(91.24   ATC  transponder  and  altitude 
reporting  equipment  and  use. 

(a)  AH  airspace:  U.S.-registered  civil 
aircraft.  For  operations  not  conducted 
under  Parts  121. 127,  or  135  of  this 
chapter,  ATC  transponder  equipment 
installed  within  the  time  periods 
indicated  below  must  meet  the 
performance  and  environmental 
requirements  of  the  following  TSO's: 

(\)  Through  July  1.1992: 

(i)  Any  class  of  TSO-C74b  or  any 
class  of  TSO-474C  as  appropriate, 
provided  that  the  equipment  was 
manufactured  before  January  1, 1991;  or 

(ii)  The  appropriate  class  of  TSO- 
C112  (Mode  S). 

(2)  After  July  1. 1992:  The  appropriate 
class  of  TSO-C112  (Mode  S).  For  the 
purposes  of  paragraph  (a)(2)  of  this 
section,  "installation"  does  not 
include— 
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(i)  Temporary  installation  of  TSO- 
C74b  orTSO-C74c  substitute 
equipment  as  appropriate,  during 
maintenance  of  the  permanent 
equipment; 

(li)  Reinstallation  of  equipment  after 
temporary  removal  for  maintenance;  or 

(iii)  For  fleet  operations,  installation 
of  equipment  in  a  fleet  aircraft  after 
removal  of  the  equipment  for 
maintenance  from  another  aircraft  in  the 
same  operator's  fleet 

Issued  in  Washington,  DC  on  June  12, 1989. 
Roi>eri  E.  Whittington. 
Acting  Administrator. 
[FR  Doc  89-14299  Filed  &-12-89;  8:45  ami 
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DCPAimiENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  30  and  52 

Federal  AcquMtion  Regulation  (FARy; 
Coat  Accounting  Standards  Cost 
Impact  Proposals 

AOtNaiS:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnofr  Proposed  rule. 


r.  The  Qvilian  Agency 
Acquisition  Council  and  tJie  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  Federal 
Acquisition  Regulation  (FAR)  30.602  and 
the  clause  at  52.230-4  to  clarify  the 
procedures  for  submission  of  cost 
impact  proposals  and  the  authority  of 
the  Administrative  Contracting  Officer 
(ACO)  to  withhold  a  portion  of 
payments  when  the  contractor  does  not 
submit  the  cost  impact  proposal  in  a 
timely  manner. 

OATI:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  15, 
1989  to  be  considered  in  the  formulation 
of  a  flnal  i 


Aooncss:  Interested  parties  should 
submit  written  comments  to:  Geaeral 
Services  Administration,  PAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW. 
Room  4041.  Washington,  DC  2(M0B. 
Please  cite  FAR  Case  89-34  in  all 
correspondence  related  to  this  issue. 

FON  nMIHm  MPONMAtlOW  CONTACT; 

Margaret  A.  WilUe,  FAR  Sectetariat 
Room  4041,  OS  Beitding.  Washington. 
DC  20406,  (202)  52^-4755. 

suppLEMeNTARV  mromiAtiosi: 

A.  RegulaloexnexifailUyAct 

The  propesed  rule  is  not  expected  ta 
have  significant  economic  impact  on  e 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601.  et  seq.) 
because  the  subject  of  this  proposal  is 
administration  of  the  cost  accounting 
standards  and  those  standards  do  not 
apply  to  small  businesses.  An  biitial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 


comments  mam%  he  submitted  sepasately 
aad  cile  BO  QM  fa  correspondeaca 
pertafning.to  FAR  Case  89-34. 

B.  Paperwork  Reduction  Act 

The  Paperworic  Reduction  Act  does 
not  apply  because  the  proposed  rtvisieM 
does  not  impose  any  reporting  or 
recordlceeping  requirements  wUck 
require  the  approval  of  OMB  uBdHr44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parte  St  and 
S2 

Government  procurement 

Dated:  )une  B,  1969. 
Harry  8.  Rodnskl. 

Acting  Director.  Off  ice  of  Federal  AcqumOmi 
and  Regulatory  Policy. 

Therefore.  48  CFR  Parts  3B  and  S2  are 
amended  as  set  forth  belaw:        

1.  The  authority  citation  for  48  CFR 
Parts  30  and  52  continues  Id  read  as 
follows: 

Authority:  40  U.&a  486(c);  10  U.8lC 
Chapter  137;  and  42  U.&C.  2473(c). 

PART  30-COST  ACCOUNTINtt 
STANDARDS 

2.  Section  3ae02-l  is  revised  to  read 
asioUowK 

30J02-1    EquttaMeadlustmentfernewor 
modllled  standards. 

(a)  New  or  modified  standards.  (1) 
The  clause  at  52.230-1,  Cost  Accsuntin^ 
Standards  Notices  and  CertlHcatiaa 
(National  Defense),  requires  offerors  to 
slate  whether  ornot  the  award  of  the 
cnBtesylalBd  coatract  would  require  a 
change  to  established  cost  accounting 
practices  afliMttng  existing  contracts 
and  subcontracts.  The  contracting 
officer  sbaM  eosare  that  the  contractor's 
response  to  the  notice  is  made  luiown  to 
the  cogniarant  ACO. 

(2)  Contracts  and  subcontracts 
containing  the  clause  at  52.230-8,  Cost 
Acceunttog  Standards,  may  reqt^s 
equitable  ac^ustments  to  comply  with 
■aw  or  modifiad  CAS.  Such  adjustments 
are  limited  to  contracts  and 
subcontracts  awarded  before  the 
effedive  dais  of  each  new  or  moc&fied 
standard.  A  new  or  modifled  standard 
becomes  applicable  prospectively  to 
these  contracts  and  subcontracts  when 
a  new  national  defense  contract  or 
subcontract  containing  the  clause  at 
52.230-3.  Cost  Accounting  Standards,  ia 
awarded  on  or  after  the  effective  date  of 
the  new  standard. 

(3)  Contracting  officers  shall 
encourage  contractors  to  submit  la  tba 
cognizant  ACO  any  change  in 
accounting  practice  in  anticipatfoa  of 
complying  with  a  new  or  modified 
standard  as  soon  as  practical  after  the 


or  modified  standard  has  been 
iscorporated  into  the  FAR. 

(b)  Accounting  changes.  (1)  The  clause 
al  52.230-4.  Administration  of  Cost 
Accounting  Standards,  requires  the 
ceatractor  to  submit  a  description  of  any 
change  in  cost  accounting  practices 
required  to  comply  with  a  new  CAS 
srithin  60  days  (or  other  mutually  agreed 
la  dale)  after  award  of  a  contract 
leqsMng  the  change. 

(2)  The  cognizant  ACO  shall  review 
the  proposed  change  concurrently  for 
adequacy  and  compliance  (see  30.202-7). 
If  the  change  meets  both  tests,  the  ACO 
shall  notify  the  contractor  and  request 
sabnission  of  a  cost  impact  proposal. 

((^  Oomtract  price  adjustments.  (1)  The 
eagnizant  ACO  shall  promptly  analyze 
the  cost  impact  proposal  with  the 
aasistance  of  the  auditor,  determine  the 
iapact,  and  negotiate  the  contract  price 
a^ustments  on  behalf  of  all 
Government  agencies.  The  ACO  shall 
iavite  contracting  offices  to  participate 
is  negotiations  of  adjustments  when  the 
prfce  of  any  of  their  contracts  may  be 
laereased  or  decreased  by  $10,000  or 
■ore.  At  the  conclusion  of  negotiations, 
the  ACO  shall— 

(i)  Execute  supplemental  agreements 
to  contracts  of  the  ACO's  own  agency 
(and,  if  additional  funds  are  required, 
request  them  from  the  appropriate 
contracting  officer): 

(ii)  Prepare  a  negotiation 
memorandum  and  send  copies  to 
co^iizaBt  auditors  and  contracting 
offlcers  of  other  agencies  having  prime 
contracts  affected  by  the  negotiation 
(those  agencies  shall  execute 
sopplemental  agreements  in  the 
eoiounts  negotiated):  and 

(iii)  Furnish  copies  of  the 
memorandum  indicating  the  effect  on 
costs  to  the  ACO  of  the  next  higher  tier 
sobcontractor  or  prime  contractor,  as 
appropriate,  if  a  subcontract  is  to  be 
adjusted.  This  memorandum  shall  be  the 
basis  for  negotiation  between  the 
sobcontractor  and  the  next  higher  tier 
ssbcontractor  or  prime  contractor  and 
lor  execution  of  a  supplemental 
speeroent  to  the  subcontract. 

(2)  if  the  parties  fail  to  agree  on  the 
cast  or  price  adjustment,  the  ACO  may 
stake  a  unilateral  adjustment,  subject  to 
contractor  appeal  as  provided  in  the 
clause  at  52.233-1.  Disputes. 

(d)  Remedies  for  contractor  failure  to 
moke  required  submissions.  (1)  If  the 
contractor  does  not  submit  the 
accounting  change  description  or  the 
requkcd  cost  impact  (in  the  form  and 
manner  specified)  the  ACO  may 
witlAetd  an  amount  not  to  exceed  10 
pttiant  of  each  subsequent  payment 
request  related  to  the  contractor's  CAS- 
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covered  prime  contracts,  until 
8ubmi88ion(s)  has  been  furnished  by  the 
contractor. 

(2)  The  ACO.  with  the  assistance  of 
the  auditor,  may  also  estimate  the  co«t 
impact  on  contracts  and  subcontracts 
conUining  the  clause  at  52.230-3,  Cost 
Accounting  Standards.  If  the  ACO 
determines  that  an  adjustment  is 
required  (see  30.602),  the  ACO  shall 
request  the  contractor  to  agree  to  the 
cost  or  price  adjustment  The  contractor 
shall  also  be  advised  that  in  the  event 
no  agreement  on  the  cost  or  price 
adjustment  is  reached  within  20  days, 
the  ACO  may  make  a  unilateral 
adjustment  subject  to  contractor  appeal 
as  provided  in  the  clause  at  52.233-1. 
Disputes. 

3.  Section  30.602-2  is  jevised  to  read 
as  follows: 

SCeoa-a    Noncompliance  wWi  CAS 
repMlrewients. 

(a)  Determination  of  noncompliance. 
(1)  Within  15  days  of  the  receipt  of  a 
report  of  alleged  noncompliance  from 
the  auditor,  the  cognizant  ACO  shall 
make  an  initial  finding  of  compliance  or 
noncompliance  and  advise  the  auditor. 

(2)  If  an  hiitial  finding  of 
noncompliance  is  made,  the  ACO  shall 
immediately  notify  the  contractor  in 
writing  of  the  exact  nature  of  the 
noncompliance  and  allow  30  days 
within  which  to  agree  or  to  submit 
reasons  why  the  existing  practices  are 
considered  to  be  in  compUance. 

(3)  If  the  contractor  agrees  with  the 
initial  finding  of  noncompliance,  the 
ACO  shall  notify  the  contractor  and  the 
auditor  of  the  determination  of 
noncompliance. 

(4)  If  the  contractor  disagrees  with  the 
initial  noncompliance  finding,  the 
cognizant  ACO  shall  review  the  reasons 
why  the  contractor  considers  the 
existing  practices  to  be  in  compliance 
and  make  a  determination  of 
compUance  or  noncompliance.  The  ACO 
shall  notify  the  contractor  and  the 
auditor  of  the  determination. 

(b)  Accounting  change.  (1)  The  clause 
at  52.230-4.  Administration  of  Cost 
Accounting  Standards,  requires  the 
contractor  to  correct  all  noncompliances 
determined  by  the  ACO  and  to  submit  a 
complete  description  of  any  accounting 
change  needed  to  correct  the 
noncompliance. 

(2)  The  cognizant  ACO  shall  review 
the  accounting  change  concurrently  for 
adequacy  and  compliance  (see  30.202-7). 
If  the  change  is  both  adequate  and  in 
comphance.  the  ACO  shall  notify  the 
contractor  and  request  a  cost  impact 
proposal. 

(c)  Contract  price  adjustment  (1)  The 
ACO  shall  request  a  cost  impact 


proposal  within  the  time  specified  in  the 
clause  at  52.230-4.  Administration  of 
Cost  Accounting  Standards,  unless  prior 
knowledge  available  to  the  ACO  or  to 
the  auditor  discloses  that  the  hnpact  is 
not  material  (see  30.602). 

(2)  Upon  receipt  of  the  cost  impact 
proposal  the  ACO  shall  then  follow  the 
procedures  in  30.602-l(c)(l). 

(d)  Remedies  for  contractor  failure  to 
make  required  submissions.  (1)  ff  the 
contractor  fails  to  submit  the  required 
accounting  change  or  the  cost  impact 
proposal  (in  the  form  and  manner 
specified),  the  ACO  may  withhold  an 
amount  not  to  exceed  10  percent  of  each 
subsequent  payment  request  related  to 
the  contractor's  CAS-covered  prime 
contracts  until  the  submission(s)  has 
been  furnished  by  the  contractor. 

(2)  The  ACO.  with  the  assistance  of 
the  auditor,  may  also  estimate  the  cost 
impact  of  the  noncompliance  on 
contracts  and  subcontracte  containing 
the  clause  at  52.230-3,  Cost  Accounting 
Standards. 

(i)  If  the  ACO  determines  that  the 
noncompliance  results  in  materially 
increased  costs  to  the  Government  (see 
30.602),  the  ACO  shall  notify  the 
contractor  and  request  agreement  aSito 
the  cost  or  price  adjustment  togethe? 
with  any  appUcable  interest  The 
contractor  shall  also  be  advised  that  in 
the  event  no  agreement  on  the  cost  or 
price  adjustment  is  reached  within  20 
days,  the  ACO  may  make  a  unilateral 
adjustment  subject  to  contractor  appeal 
as  provided  in  the  clause  at  52.233-1. 
Disputes. 

(ii)  If  the  ACO  estimates  there  is  no 
material  increase  in  costs  as  a  result  of 
the  noncompliance,  the  ACO  shall  notify 
the  contractor  in  %vriting  that  the 
contractor  is  in  noncompliance,  that 
corrective  action  should  be  taken,  and 
that  if  such  noncompliance  subsequently 
results  in  materially  increased  costs  to 
the  Government  the  provisions  of  the 
clause  at  52.230-3,  Cost  Accounting 
Standards,  and/or  the  clause  at  52.230- 
5.  Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  will  be  enforced. 

4.  Section  30.602-3  is  revised  to  read 
as  follows: 

3a602-3    Voluntary  ctianges. 

(a)  General.  (1)  The  contractor  may 
voluntarily  change  its  disclosure 
statement  or  cost  accounting  practices. 

(2)  The  contract  price  may  be  adjusted 
to  voluntary  changes  if  the  ACO 
determines  that  the  change  is  desirable 
and  not  detrimental  to  the  Government 

(b)  Accounting  change.  (1)  The  clause 
at  52.230-4:  Administration  of  Cost 
Accounting  Standards,  requires  the 
contractor  to  notify  the  cognizant  ACO 
not  less  than  60  days  (or  such  other  date 


as  may  be  mutually  agreed  to)  before 
implementation  of  the  voluntary  change. 

(2)  The  cognizant  ACO  shall  review 
the  accoimting  change  concurrently  for 
adequacy  and  compliance  (see  30.202-7). 
If  the  change  meets  both  tests,  the  ACO 
shall  notify  the  contractor  and  request 
submission  of  a  cost  impact  proposal 

(c)  Contract  price  adjustment  (1) 
With  the  assistance  of  the  auditor,  the 
ACO  shall  promptly  analyze  the  cost 
impact  proposal  to  determine  whether  or 
not  the  proposed  change  will  result  in 
increased  costs  being  paid  by  the 
Government  The  ACO  shall  consider  all 
of  the  contractor's  affected  CAS-covered 
contracts  and  subcontracts,  but  any  cost 
changes  to  higher^tier  subcontracte  or 
contracte  of  other  contractors  over  and 
above  the  cost  of  the  subcontract 
adjustment  shall  not  be  considered. 

(2)  Increased  cosU  resulting  from  a 
voluntary  change  may  be  allowed  only  if 
the  ACO  determines  that  the  change  is 
desirable  and  not  detrimental  to  the 
Government  The  ACO  shall  then  foDow 
the  procedures  in  30.602-1  (c)(2). 

(d)  Remedies  for  contractor  failure  to 
make  required  submissions.  (1)  If  the 
contractor  does  not  submit  the  notice  of 
a  voluntary  change  or  the  cost  impact 
proposal  in  the  form  and  time  specified, 
the  cognizant  ACO  may  withhold  an 
amount  not  to  exceed  10  percent  of  each 
subsequent  payment  request  related  to 
the  contractor's  CAS-covered  prime 
contracts,  until  the  proposal  has  been 
furnished  by  the  contractor. 

(2)  The  ACO.  with  the  assistance  of 
the  auditor,  may  also  estimate  the  cost 
impact  on  contracts  and  subcontracts 
containing  the  clause  at  52.230-3,  Cost 
Accounting  Standards.  If  the  ACO 
determines  that  an  adjustment  is 
appropriate,  the  ACO  shall  request  the 
contractor  to  agree  to  the  cost  or  price 
adjustment  The  contractor  shall  also  be 
advised  that  in  the  event  no  agreement 
on  the  cost  or  price  adjustment  is 
reached  within  20  days,  the  ACO  may 
make  a  unilateral  adjustment  subject  to 
contractor  appeal,  as  provided  in  the 
clause  at  52.233-1  Disputes. 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  52.230-4  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(SEP  1987)"  and  inserting  the  date 
"(JUN 1989)";  by  revising  paragraphs 
(a)(3)  and  (b):  by  redesignating  existing 
paragraph  (c)  as  (d)  and  adding  new 
paragraph  (c);  and  by  redesignating 
existing  paragraphs  (d).  (e),  and  (f)  as 
(e).  (f).  and  (g)  to  read  as  follows: 


,— t-?3)r''i'»TC— '  "^gUB 
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S2.2M-4    A*nMalraaiMoeCa«t 
AccotMttng  StanriMda^ 
•        *        •        •        • 

fi)  For  any  failsra  l»  coapty  with  «n 
applicabiK  CAS  or  to  ioUow  a  disckwed 
practice  a*  00BteM|ilala4  by  Mibparagrapli 
(a  )(S)  at  FAR  $1230-3,.  Cost  Accsunting 
Standards,  or  by  subparagraph  (a)(4)  at  FAK 
52.230-5,  Disclosure  and  Consistency  of  Cost 
Accavnting  hacticM.  within  60  days  (or  such 
other  date  a»  iBsy  ba  lutMaMy  agreed  to> 
after  the  date  the  CoBteactai  to  aotifiad  by 
the  Contracting  Officer  ol  the  deteminatioa 
of  noncomptiaoca. 

(bl  Submit  a  coal  isipact  prafosai  in  the 
form  and  manner  specified  by  the  cognizant 
Contracting  Officer  within  60  days  (or  such 
odwr  dete  as  may  be  nttttisiTy  agreed  lo| 
after  Iha  data  of  dMaminaMeii  (rf' the 
adeqoaqr  and  cowpBanca  oi  a  change 
submitted  panaaat  to  pangrapk  (a  )  af  thia 
clause.  Tka  ooak  iapaet  pnpaaat  shaU  be  in 
sufTicient  detail  ta  permit  evaluation, 
determination,  and  negotiation  of  the  cost 


impact  upon  each  separate  CAS-eovered 
contract  and  subcontract 

(1)  C«8t  iapact  propoaals  submitted  for 
changes  ia  cost  accoonting  practices  required 
to  comply  witb  a  new  CAS  in  SGcacdance 
with  subparagraph  (a)(3)  and  subdiviston 
(a)(4Hl)  at  52.230-3w  Coat  Accounting 
Staiadaids,  shall  identify  each  additional 
standard  and  all  oootracts  and  sabcnnkacta 
containing  the  dauaa  in  this  contract  entitled 
Cost  Accounting  Staodarda.  which  have  an 
award  date  befoce  the  effective  date  of  that 
standard 

(2)  Cost  impact  proposals  submitted  for 
any  change  in  cost  accounting  practices 
proposed  in  accordanoB  with  subdivisions 
(8)f4)tii)  or  faM4Kli)  at  S2.230-3.  Cost 
Accounting  Standards,  or  wfth  sabparagraph 
(a)(3)  aC  FAS  52.23»-«t  Diadbeure  and 
Consiaiency  o<  Coal  Accoanliiig  IVaetieea, 
shall  identtfy  att  caufcaits  and  subcantracts 
containine  dm  ctaaaaa  at  PAR  SS.230-K  Cbai 
AccaantinK  Slandviii  Mi  FAR  S2J30-I. 
Disclosure  Mid  GaaaialHBr  of  Caat 
Accounting  PiacliBaab. 


(3)  Cost  impact  proposals  submitted  for 
faihire  to  compfy  with  an  applicable  CAS  or 
to  follow  a  disclosed  practice  as 
contemplated  by  subparagraph  (a](5]  at 
52.230-3.  Cost  AcGomiting  Standards,  or  by 
subparagraph  (a)H)  at  FAR  52.230-5. 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  shall  identify  the  cost 
impact  on  cacb  separata  CAS  covered 
contract  ftam  the  dais  of  failure  to  comply 
until  tbe  aonconplianca  is  corrected 

(c)  If  the  tabaissioaa  required  by 
paragraphs  (a)  and  (hi  of  this  clause  arc  not 
submitted  within  the  specifled  kinke.  or  any 
extension  panted  by  die  co^iizanl 
Contracting  Oflicec.  an  amount  not  to  exceed 
10  percent  of  each  payment  made  after  that 
date  may  be  withheld  until  such  time  as  a 
proposal  has  been  provided  in  the  form  and 
manner  specified  by  the  cognizant 
Contracting  Officer. 

[FR  Doc.  i»-M»«  nied  0-15-80: 8:45  am) 
WtUNQ  COOK  MM-JC-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Programs 

AOtNCV:  Social  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Services  (HHS). 
ACTKM:  Publication  of  Notice  of 
Computer  Matching  Programs  to  Comply 
with  Public  Law  (Pub.  L)  100-503.  the 
Computer  Matching  and  Privacy 
Protection  Act  of  198& 


f.  We  are  publishing  notices  of 
all  of  the  computer  matching  programs 
that  SSA  conducts  that  are  subject  to 
the  requirements  of  Pub.  L 100-603.  The 
purpose  of  this  publication  is  to  meet  the 
reporting  and  publication  requirements 
of  Pub.  L  100-503. 
DATU:  We  Bled  a  report  of  SSA's 
matching  programs  that  are  subject  to 
Pub.  L  100-503  with  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives  and  Ofl^ce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  on 
June  14, 1989.  The  matching  programs 
are  effective  as  indicated  in  each  of  the 
notices  that  appear  in  this  publication 
below. 


;  Interested  parties  may 

comment  on  this  notice  by  writing  to  the 
SSA  Privacy  Officer.  Social  Security 
Administration,  3-0-1  Operations 
Building.  6401  Security  Boulevard. 
Baltimore  21235.  All  comments  received 
will  be  available  for  public  inspection  at 
this  address. 

FOR  FUNTMIR  mTOMiATION  CONTACT: 
The  SSA  Privacy  Officer  at  the  address 
above. 

SUPPIEMCNTARV  INFORMATION: 

A.  General 

Pub.  L  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  amended  the  Privacy  Act  (5  U.S.C. 
552a]  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  The  law  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal. 
State  and  local  government  records.  The 
amendments  require  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  %vritten  agreements  with 
source  agencies; 

(2)  Provide  notiflcation  to  applicants 
anid  beneficiaries  that  their  records  are 
subject  to  matching:     . 


(3)  Verify  match  findings  before 
reducing,  suspending  or  terminating  an 
individual's  benefits  or  payments: 

(4)  Furnish  detailed  reports  to 
Congress;  and 

(5)  Establish  a  Data  Integrity  Board 
(DIB)  that  must  approve  match 
agreements. 

Pub.  L  100-503  requires  that  we 
implement  the  above  requirements  by 
July  19, 1989. 

B.  SSA  Computer  Matches  Subject  to 
Pub.L100-SOS 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  which  were  being  conducted 
prior  to  enactment  of  Pub.  L  100-603 
comply  with  the  requirements  of  the 
law.  Included  below  is  a  listing  and  brief 
description  of  certain  matches  that  SSA 
will  be  conducting  as  of  July  19, 1980  or 
later.  Also  included  in  ttds  publication 
are  detailed  notices  of  each  of  the 
matches. 

(1)  SSA  State/Local  Federal  Exchange 
(SAFE) 

Purpose:  To  enable  SSA  to  determine 
eligibility  for,  and  entitlement  to.  Social 
Security  title  II  Retirement,  Survivors, 
and  Disability  Insurance  (RSDI)  benefits 
and  Supplemental  Securify  Income  (SSI) 
payments.  Also,  to  disclose  information 
to  Federal.  State  and  local  government 
agencies  are  required  or  permitted  by 
Federal  law  for  their  administration  of 
income-maintenance  and  health- 
maintenance  programs. 

(2)  SSA  Matching  with  State  and 
Federal  Prison  Records 

Purpose:  To  identify  certain  prisoners 
receiving  title  n  RSDI  and/or  title  XVI 
SSI  payments  who  may  be  ineligible  to 
receive  payments. 

(3)  SSA  Matching  with  Internal 
Revenue  Service  (IRS)— IRS/ 
Supplemental  Security  Income  Record 
(SSR)  Interface 

Purpose:  To  detect  previously 
unreported  unearned  income  and 
resources  for  SSI  recipients. 

(4)  SSA  Matching  with  Department  of 
Laboi^-Part  C  Blade  Lung  (BL) 

Purpose:  To  detect  and  prevent 
Disabilify  Insurance  (DI)  overpayments. 

(5)  SSA  Matching  with  State  and 
Federal  Workers'  Compensation 
Agencies 

Purpose:  To  determine  the  amount  of 
DI  and  BL  benefit  and  SSI  payment 
offset  due  to  receipt  of  workers' 
compensation  payments. 

(6)  SSA  Matching  with  Department  of 
Defense.  Defense  Manpower  Data 
Center 

Purpose:  To  identify  SSI  recipients 
receiving  military  pensions. 


(7)  SSA  Matching  with  Office  of 
Personnel  Management  (0PM)— SSR/ 
0PM 

Purpose:  To  identify  SSI  recipients 
with  imreported  unearned  income  from 
civil  service  pensions. 

(8)  SSA  Matching  with  0PM 
Purpose:  To  identify  individuals 

whose  civil  service  pension  benefits 
must  be  offset  by  the  amount  of  Social 
Security  title  D  Retirement  Survivors 
and  Disabilify  (RSDI)  benefits 
calculated  using  military  service  after 
1956.  The  purpose  of  this  match  is  to 
identify  these  beneficiaries.  Also,  to 
verify  earning  data  furnished  to  0PM  by 
civil  service  retirees  and  annuitants. 

(9)  SSA  Matching  with  OPM— Master 
Beneficiary  Record  (MBR)/OPM 
Government  Pension  Offset 

Purpose:  To  identify  auxiliary  title  II 
RSDI  beneficiaries  who  also  cue 
receiving  a  Federal  Government  pension 
benefit  as  a  retired  civil  service 
employee. 

(10)  SSA  Matching  with  OPM— MBR/ 
OPM  Public  Disabilify  Offset 

Purpose:  To  identify  individuals  who 
are  receiving  title  II  DI  benefits  who  are 
also  receiving  a  Federal  Government 
pension  benefit 

(11)  SSA  Matching  with  OPM— MBR/ 
OPM  Windfall  Elimination  Provision 

Purpose:  To  identify  title  II  RSDI 
beneficiaries  who  also  are  receiving  a 
Federal  Government  pension  benefit 

(12)  SSA  Matching  with  OPM-MBR/ 
OPM  Federal  Employees  Retirement 
Systems  (FERS) 

Purpose:  To  identify  civil  service 
retirees  who  are  receiving  FERS 
disabiUfy  annuities  and  title  n  RSDI 
benefits. 

(13)  SSA  Matching  with  Department 
of  the  Treasury,  Bureau  of  Public  Debt 
Savings  Bond  Registration  Records 

Purpose:  To  identify  SSI  recipients 
who  have  not  reported  ownership  of 
series  E  and  EE  savings  bonds,  and  to 
determine  the  impact  of  bond  ownership 
on  SSI  eligibilify. 

(14)  SSA  Matching  with  Department 
of  Veterans  Affairs  (DVA>— MBR/DVA 

Purpose:  To  enable  DVA  to  verify 
Social  Security  numbers  and  adjust 
veterans  benefit  rates. 

(15)  SSA  Matching  with  DVA— SSR/ 
DVA 

Purpose:  To  identify  SSI  recipients 
who  receive  veterans  benefits  and  to 
update  the  SSI  payment  records  for 
unearned  income. 

(16)  SSA  Matching  with  Railroad 
Retirement  Board  (RRB)— MBR/RRB 

Purpose:  To  assist  in  adjudicating 
claims  for  benefits  under  title  II  of  the 
Social  Securify  Act  and  programs 
administered  by  RRB.  Data  is  exchanged 
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so  d»t  the  correct  benefit  amount  can 
be  paid. 

(17)  SSA  Matching  with  RUBSSRf 
KRB 

Purpose:  To  identify  SSI  recipients 
who  also  may  receive  RRB  pension 
pajrments. 

Dated:  fane  14, 1989. 
Dorcas  R.  Hardy. 

Commissioner  of  Social  Secvitf. 

Notice  of  Cdnqniter  MatcUig  Program, 
Social  Security  Adiaiiiistratioa  (SSA) 
Matcfai^  With  State/Local  Eecesds  la 
the  Stale  and  Federal  Exchange  (Safe) 
Program 

A.  Porticipotiitg  Agencies 

SSA  and  State/local  goveriMBental 
agencies. 

B.  Purpose  of  the  Matching  Program 

The  SAFE  match  has  a  two-fold 
purpose  as  follows: 

(1)  SSA  is  authorized  by  section 
1137(a)(4)(B)  of  the  Social  Security  Act 
(the  Act)  to  obtain  iaiormatiaB  from 
States  and  Ae  Internal  Revenue  Service 
that  may  affect  an  individuars— 

— ^Eligibility  for.  or  amount  of.  payment 
under  the  title  XVI  Supplemental 
Security  Income  (SSI)  program,  and 

— Continoing  entitlement  to.  or  amount 
of,  title  D  Rcttremenl.  Sanrtvois.  or 
Disability  lasurance  (RSDI)  procrama 
under  the  Social  Security  Act  (the 
Act).  ( 

(2)  SSA  provides  htfofmatian  to 
FederaL  Stale,  and  local  agencies  as 
follows: 

(a)  Social  Security  benefit  infacmation 
is  released  to  FedenL  State,  and  local 
agencies  for  deterodning  digibtftty  for, 
or  the  amonni  vi,  peyments  or 
continuing  entitienHait  to  benefits/ 
payments  under  State/h)cally- 
adminiatered  iBCome-nudntenanoe 
programs  (e.g^  Aid  to  Faraiiies  with 
Dependent  ChtfAwk.  general  assistance, 
and  Medicaid):  and 

(b)  internal  Revenae  Service  tax 
information  is  rsieesed  to; 

— State  and  local  agencies  for 
administering  certain  pre^araa 
parsaant  to  2B  U.S.a  S109(tK7)  (i.e. 
Aid  to  Families  with  Dependent 
Children  under  Part  A  of  title  IV  of  the 
Social  Security  Act  (the  Act). 

Medicaid  ander  title  XK  of  the  Act 
anempleyawnt  compensation  under 
section  3304  of  the  bitcmal  Revenue 
Code,  the  food  stamp  program  raider 
the  Food  Stamp  Act  el  1977.  and  any 
State  program  ander  a  plan  approved 
under  title  I.  X.  XIV.  or  XVI  of  the 
Act);  aad 

—State  and  local  child  support 
enforcement  agencies  for 


administeriBg  the  child  support 

enforcement  program  pursuant  to  28 

US.C.  ei03(l)(8). 

Generally,  SSA  is  the  matching 
agency  under  the  SAFE  matdiing 
program.  However,  in  some  cases.  SSA 
may  furnish  information  to  a  Federal  or 
State  agency  which  will  conduct  a 
matching  c^fteration. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  205. 1137.  and  1631(eKl)(B)  of 
the  Act  (42  U.S.C  405. 1320b-7.  and 
1383(e)(1)(B))  and  26  U.S.C.  610301  (7) 
and  (8). 

D.  Categories  of  Records  and 
Indivitbiols  Covered  by  the  Matdt 

The  SSA  records  are  payment  data 
pertaining  to  applicants  for,  and 
recipients  of.  title  II RSEH  benefits  and 
title  XVI  SSI  payments.  The  RSDI 
records  are  maintained  in  the  Master 
Beneficiary  Record  system  (last 
published  in  the  PR  on  May  1. 1986,  page 
16223);  the  SSI  records  are  maintained  in 
the  Supplemental  Security  Income 
Record  (last  pubfished  in  the  FR  on 
October  13, 1982.  page  45635).  The  State 
and/or  local  files  indsde  records  of 
benefit  payments  such  as  Stete 
pensions.  woriLsrs*  canpotsation, 
general  assistance,  wage  reconb.  and 
tax  filea.  TheJRS  tax  infonnatiott 
consists  of  net  »<»ningf  from  self- 
employment  (as  defined  in  26  U.S.C 
1402).  wages  (as  defined  in  26  U.S.C 
3121(a)  or  3401(a)).  and  paymenU  of 
retirement  income  reported  to  SSA 
pursuant  to  28  U5.C  6103(1)(1)  or  (n(5). 
This  information  is  maintained  in  the 
SSA  Earnings  Recording  and  Self- 
EmplcFyment  hcome  System  (last 
published  hi  the  FR  on  June  7, 1984.  page 
23697). 

E.  Inclusive  Dates  of  the  Matching 
Program 

The  matching  program  will  begra  on 
July  19. 1960  or  30  days  after  agreements 
by  the  parties  participating  in  the  amtoh 
have  been  submitted  to  Ccmgress  and 
the  Office  of  Managment  and  Bodget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
trom  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  hujuiiies 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  Jufy  17, 1989.  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235. 


Notice  of  Computer  Matctiing  Program 
Social  Security  Administration  (SSA) 
Matching  urtth  State  and  Federal 
Prison  Recorda 

A.  Participating  Agencies 

SSA,  the  Federal  Bureau  of  Prisons 
(FBP),  Department  of  Justice,  and  State 
prison  systems. 

B.  Purpose  of  the  Matching  Program 
The  purpose  of  this  matcliing  program 

is  to  obtain  data  from  State  and  Federal 
prisoner  systems  to  identify  indrvidDals 
who  are  sab^  to  the: 

(1)  Tide  0  Retirement  Survivors,  and 
Disabihty  Insurance  fR<itM)  prisoner 
benefit  suspension  under  section  202(x) 
of  the  Social  Security  Act  (the  Act),  and 

(2)  Tide  XVI  Supplementary  Security 
Income  (SSI)  efigibility  restrictions  to 
individuals  in  peblie  mstitntions 
pursaaat  to  sectioa  ieil(eKl}(A)  of  the 
Act 

C  Aolharityfor  Conducting  the 
Match 

Sections  202(x).  1611(e)(1)(A).  and 
1631(f)  of  the  Act 

D.  Categories  of  Records  and 
Fndfvidaois  Covered  by  the  Match 

SSA  will  matdi  identifying 
information  received  from  the  FBP 
Central  Records  System,  Justice/BOP- 
005  and  State-maintained  prison  records 
data  with  data  in  the  Master  Beneficiary 
Record  (MBR)  (last  published  in  the 
Federal  Regiitar  (FR)  at  51  FR  16223. 
May  1. 1988)  and  Supplementary 
Seciulty  Income  Recwd  (SSR)  (last 
published  in  the  FR  at  47  FR  45635, 
October  13, 1982).  The  SSA  MBR  and 
SSR  contain  identifying  and  payment 
information  about  individuals  applying 
for  benefits/payments  under  the  title  D 
and  title  XVI  programs.  The  FBP  and 
State  records  contain  information  about 
prisoner  incarceration  such  as  the 
prisoner's  name.  Social  Security  number, 
date  of  birth,  sex,  date  of  conimemeat 
and  lengdi  of  sentence  (used  to 
determine  felony  and  nonfelony 
convictions. 

E.  Inclusive  Dates  of  the  Match 
The  matching  program  will  l>egin  on 

July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17. 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 


Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  2123S. 


NottMofCemputorl 

Soctel  Security  AdmMslnrtion  (88A) 


8wvte«  (IRS)  RMordt  IRS/ 
Suppicmwrtal  Security  IncoiM  (SSI) 
inwnscv 

A.  Participating  Agencies 
SSAandlRS. 

B.  Purpose  of  the  Matching  Prwram 
The  SSI  program  has,  as  one  ofits 

factors  for  determining  initial  and 
continuing  eligibility  for  payment  a  limit 
on  the  amount  of  resources  (e^.,  savings 
accounts,  stock,  etc.)  an  individual  may 
own.  Additional,  unearned  income  such 
as  interest,  rents,  royalties,  dividends, 
winnings,  unemployment  compensation, 
etc..  must  be  used  in  considering  the  SSI 
payment  amount.  The  purpose  of  this 
matching  program  is  to  obtain  tax 
information  relating  to  unearned  income 
from  IRS  to  verify  eligibility  for,  or  the 
correct  amount  of,  SSI  payments. 

C  Authority  for  Conducting  the 
Matching  Program 

Section  ie31(e)  of  the  Social  Security 
Act  (42  US.C  1383(e))  and  28  U.S.C 
6103(l)(7)(D)(iii). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match. 

SSA  records  consist  of  payment  data 
about  SSI  recipients  maintained  In  the 
Supplemental  Security  Income  Record 
system  of  records  (last  published  in  the 
Federal  Register  (FR)  on  October  13. 
1982.  page  45635).  The  IRS  records 
consist  of  unearned  income  data 
maintained  in  the  IRS  Information 
Return  Master  File.' 

E.  Inclusive  Dates  of  the  Match 
The  matching  program  will  begin  on 

)uly  19. 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Ofnce  of  Management  and  Budget, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  on  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  8401  Security  Boulevard. 
Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching  Program 
Sodal  Sacurity  Administratioo  (SSA) 
Matddng  With  Department  of  Labor 
(DOL)RaGocd8 

A.  Participating  Agencies 
SSA  and  DOL 


A  Purpose  of  the  Matching  Program 

DOL  pays  Part  C  Black  Lung  (BL) 
benefits  to  individuals  who  may  also 
receive  title  II  disability  under  the  Social 
Security  Act  (the  Act).  Part  C  BL 
payments  come  within  the  purview  of 
section  224  of  the  Act  and  must  be 
considered  the  same  as  other  workers' 
compensation  payments  in  applying  an 
offset  to  Social  Security  benefits.  The 
purpose  of  this  match  is  for  SSA  to 
obtain  Part  C  Black  Lung  (BL)  benefit 
and  payment  data  from  DOL  to  match 
against  SSA's  records  of  disabled 
workers  to  determine  which  woricers  are 
subject  to  SSA's  offset  SSA  will  match 
the  DOL  data  to  verify  information 
provided  by  the  SSA  beneficiary  to 
ensure  that  the  reduction  in  Social 
Security  benefits  is  based  on  the  current 
Part  C  BL  amount 

C.  Authority  for  Conducting  the 
^Matching  Program 

SecUon  224  of  the  Act  (42  U.S.C  424). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

DOL  furnishes  SSA  an  extract  of  its 
Office  of  Woiicers'  Compensation 
Programs  Black  Lung  Claimant 
Information  File  DOL/ESA-«  Oa>t 
published  in  the  FR  on  July  13. 1982. 
page  30365).  SSA  matches  this  extract 
with  its  Master  Beneficiary  Record 
(MBR).  HHS/SSA/OSR.  09-60-0090  Oast 
published  in  the  Federal  Register  (FR) 
on  May  1, 1986,  page  16223).  The  DOL 
extract  files  contains  identifying  and 
entitlement  and  payment  information 
about  Part  C  BL  beneficiaries.  The  MBR 
contains  all  pertinent  payment  data 
about  Social  Security  beneficiaries. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  «vishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235. 


Notice  of  Computer  Matching  Program 
Social  Security  Administratioa  (SSA) 
Matching  With  State  and  Federal 
Wockeis'  Compensatioo  (WQ  Records 

A.  Participating  Agencies 

SSA.  State  agencies  administering 
WC  programs,  and  the  Department  of 
Labor  (DOL). 

B.  Purpose  of  the  Matching  Program 

SSA  uses  State  and  Federal  WC  data 
to  verify  title  D  Disabilify  Insurance  and 
Black  Lung  (BL)  offset  applications  as 
well  as  title  XVI  Supplemental  Securify 
Income  (SSI)  unearned  income 
adjustments.  State  and  Federal  WC  data 
obtained  through  the  matching  program 
permits  timely,  proper  payment  of  title 
n.  title  XVI,  and  BL  benefits  and  assists 
SSA  in  detecting  and  preventing 
erroneous  payments. 

C  Authority  for  Conducting  the 
Matching  Program 

Sections  224, 1631(e)(1)(B),  and  1631(f) 
of  the  Social  Security  Act  (42  U.S.C 
424a,  1383(e)(1)(B),  and  1383(r))  and 
section  412(b)  of  Uie  Black  Lung  Benefits 
Act 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

State  WC  agencies  and  DOL  furnish 
SSA  extracts  of  their  payment  files 
containing  identifying  data  (e.g.,  name. 
Social  Security  number,  and  date  of 
birth)  and  pertinent  WC  data  (e.g.,  date 
of  award,  type  of  WC  basis  of  the 
award,  payment  history,  lump  sum 
information,  and  the  WC  claim  number). 
These  data  are  matched  against  SSA's 
title  a  title  XVL  and  BL  paymento 
records.  The  DOL  data  are  included  in 
its  Office  of  Worker's  Compensation 
Programs  Black  Lung  Claimant 
Information  File  (DOL/ESA-8)  (last 
published  in  the  FR  on  July  13. 1982, 
page  30366).  SSA's  data  are  maintained 
in  the  Black  Lung  Payment  system  (last 
published  in  the  FR  on  March  25, 1987, 
page  9543),  Master  Beneficiary  Record 
(last  published  in  the  FR  on  May  1, 1986, 
page  16223),  and  Supplemental  Securify 
Income  Record  (last  published  in  the  FR 
on  October  13. 1982,  page  45635). 

£1  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  oeen  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  begiiming  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 
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F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17. 1989,  to  the  SSA 
Privacy  Officer.  Room  3-D-l  Operations 
Building,  6401  Securify  Boulevard, 
Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching  Program 
Social  Securify  Administration  (SSA) 
Supplemental  Securify  Income  Record 
(SSR)  MatcUng  With  Department  of 
Defense  (DOD)  Defense  Manpower  Data 
Center  (DMDC)  Records 

A.  Participating  Agencies 
SSA  and  DOD. 

B.  Purpose  of  the  Matching  Program 

Section  1631(e)(1)(B)  of  the  Social 
Security  Act  (the  Act)  requires  SSA  to 
verify  the  allegations  of  applicants  and 
recipients  for  Supplemental  Securify 
Income  (SSI)  payments  before  making  a 
determination  of  eligibilify  or  payment 
amount.  Section  1631(f)  of  the  Act 
requires  Federal  agencies  to  furnish  SSA 
with  information  necessary  to  verify  SSI 
eligibility.  The  purpose  of  this  matdiing 
program  is  for  SSA  to  obtain  DMDC 
military  (Army.  Navy,  Air  Foree,  and 
Marine  Corps)  retirement  and  survivor 
payment  amounts  to  verify  and,  as 
necessary,  update  military  income  data 
on  the  SSR  for  SSI  applicants  and/or 
recipients  who  are  simultaneously 
entitled  to  military  retirement/survivor 
payments.  The  data  obtained  from 
DMDC  will  ensure  that  SSA  has 
acctu*ate  information  on  which  to  base 
eligibility  determinations  for  the  SSI 
program. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  1631(e)(1)(B)  and  1631(f)  of  the 
Act  (42  U.S.C.  1383(e)(1)(B)  and  1383(f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  consist  of  SSI 
payment  information  about  SSI 
recipients  on  the  SSR  (last  published  in 
the  Federal  Register  on  October  13, 1982, 
page  45635).  The  DOD  records  consist  of 
military  retirement /survivor  payment 
records  in  the  DMDC  data  base. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
itom  the  beginning  date  and  may  be 


extended  for  an  additional  12  months 

thereafter. 

F.  Address  of  Receipt  of  Public 

Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building,  6401  Seciuity  Boulevard, 
Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching 
Program,  Social  Security 
Administration  (SSA),  Supplemental 
Security  Income  Record  (SSR) 
Matching  With  Office  of  Personnel 
Management  (0PM)  Records 

A.  Participating  Agencies 
SSA  and  0PM. 

B.  Purpose  of  the  Matching  Program 

Section  1631(e)(1)(B)  of  the  Social 
Securify  Act  (the  Act)  requires  SSA  to 
verify  the  allegations  of  applicants  and 
recipients  for  Supplemental  Securify 
Income  (SSI)  payments  before  making  a 
determination  of  eligibilify  or  payment 
amount  Section  1631(f)  of  the  Act 
requires  Federal  agencies  to  furnish  SSA 
with  information  necessary  to  verify  SSI 
eligibilify.  The  purpose  of  this  match  is 
for  SSA  to  obtain  01^  data  to  verify 
the  accuracy  of  eligibilify  factors  for  the 
SSI  program. 

C  Authority  for  Conducting  the 
Matching  Program 

Section  1631(e)(1)(B)  and  1631(0  of  tiie 
Act  (42  U.S.C.  1383(e)(1)(B)  and  1383(f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  consist  of  SSI 
payment  records  maintained  in  the 
Supplemental  Securify  Income  Record 
system  (last  published  in  the  FR  on 
October  13. 1982.  page  45635).  The  0PM 
records  consist  of  civil  service  benefit 
and  payment  data  maintained  in  the 
system  of  records  entitled  OPM/ 
Central — 1  Civil  Service  Retirement  and 
Insurance  Record. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 


F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
conunents  by  July  17, 1989.  to  the  SSA 
Privacy  Officer.  Room  3-0-1  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  Maryland  21235. 

Notice  of  Computer  Matching 
Program,  Social  Security 
Administration  (SSA).  Matching  With 
Office  of  Personnel  Managenr>ent 
(OPM) 

A.  Participating  Agencies 
SSA  and  OPM. 

B.  Purpose  of  the  Matching  Program 

Pub.  L  97-253  requires  OPM  to  reduce 
civil  service  pension  benefits  by 
offsetting  Social  Secunty  tide  II 
Retirement  Survivors  and  Disabilify 
(RSDI)  benefits  calculated  using  mihtary 
service  after  1956.  The  purpose  of  this 
portion  of  the  match  is  to  identify  these 
beneficiaries. 

Additionally,  chapters  83  and  84  of 
tide  5,  United  States  Code  (U.S.C.) 
requires  OPM  to  verify  earnings  data 
supplied  by  civil  service  retirees  and 
annuitants.  Section  6103(1)(11)  of  the 
Internal  Revenue  Code  requires  SSA  to 
disclose  tax  information  to  OPM  to 
administer  programs  under  chapters  83 
and  84  of  tide  5,  United  States  Code.  Tlie 
purpose  of  this  portion  of  the  match  is 
for  SSA  to  verify  earnings  data 
furnished  directly  to  OPM  by  civil 
service  retirees  and  annuitants. 

C  Authority  for  Conducting  the 
Matching  Program 

Pub.  L  97-253,  Chapters  83  and  84. 
Tide  5.  U.S.C.  and  26  U.S.C.  6103{i)(ll). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  involved  in  the 
match  are  tide  II  RSDI  payment  data 
maintained  in  the  Master  Beneficiary 
Record  (MBR)  system  (last  published  in 
the  Federal  Register  (Fl^)  on  May  1, 1986, 
page  16223)  and  earnings,  self- 
employment  and  other  data  which 
constitute  tax  information  pursuant  to  28 
U.S.C.  6103  earnings  data  maintained  in 
the  Earnings  Recording  and  Self- 
Employment  Income  system  (last 
published  in  the  FR  on  June  7, 1984,  page 
23697).  The  MBR  maintains  records 
about  individuals  who  are  claimants  for, 
or  beneficiaries  of,  tide  U  RSDI  benefits. 
The  Earnings  Record  system  maintains 
records  of  individuals'  wages  or  self- 
employment  income  from  employment 
covered  under  Social  Security.  "The  ©I'M 
records  consist  of  annuify  data  from  its 
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system  of  records  entitled  OPM/ 
Central— 1  Civil  Service  Retirement  and 
Insurance  Record. 

£  Inclutive  Dates  of  the  Match 

Tka  matchira  program  wiM  begia  oa 
)aljr  19. 1MB  or  SO  day*  after  affeeaenta 
to  which  tha  partiea  partkipatiiig  is  tfaa 
match  have  bean  tabattlBd  la  Coasraaa 
and  the  Office  of  Management  and 
Budget  wUchever  la  later.  The  natdring 
program  will  cootiiwe  for  IB  nonttia 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  mondia 
thereafter. 

F.  Address  for  Receipt  cfPubiic 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
ooounents  by  faly  17. 1968,  to  tha  SSA 
Privacy  Officer.  Room  S-O-1  Operations 
Building,  MOl  Secority  Boalcvard. 
Baltimore,  Maryland  2U3S. 

NoHm  of  Coaiipular  MaloMnf 


Adminlttration  (88A).  Maatar 

(I 


will  I  OMm  o( 
(OPIQItooor^ 
OffaM(QPO) 

A.  Partidpatiitg  Agendet 
SSA  and  Om 

B,  Purpose  of  the  Matching  Progmn 

Sectioo  202  of  the  Social  Security  Act 
(the  Act)  requires  diat  SSA  reduce  die 
Social  Security  benefits  of  certain 
beneflciaries  entitled  to  Soda!  Security 
spouses'  benefits  who  are  also  entitled 
to  a  government  pension  based  on  their 
own  noncovered  earnings.  This 
reductiao  is  referred  to  as  the  GPO.  SSA 
will  match  OPM's  dvil  service  and 
payment  data  with  SSA's  records  of 
beneficiaries  receiving  spouses'  benefits 
to  determine  those  who  are  subfect  to 
the  GPO.  SSA  will  match  the  OPM  data 
to  verify  information  provided  by  the 
SSA  beneficiary  at  the  time  he/^ 
initially  applies  for  Social  Security 
benefits  aJad  on  a  continuing  basis  to 
ensure  that  the  reduction  in  Social 
Security  benefits  is  baaed  on  the  current 
pension  amount 

C  Authority  for  Conducting  the 
Matching  Program 

Section  202  of  the  Social  Security  Act 
(42  U.SX1 402). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  iavolvcd  in  the 
match  are  payment  records  maintaiaed 
ia  the  Maater  Beneficiary  Record  (MBRJ 
system  (last  published  in  the  Fedaial 


Reglslar  (FR^ofrMay  1. 198fl^  page 
16223).  "1110  MBR  maintains  records 
about  individuals  who  are  claimants  for. 
or  beneficiaries  of,  title  n  Retirement 
Survivors,  or  Disability  Insurance 
benefita.  The  OPM  peasrds  consist  of 
benefit  and  pension  data  iron  Ms  system 
of  records  entided  OFM/Central— 1 
Civil  Service  Retirement  and  Insurance 
Record. 

E  Inclusive  Dates  of  the  Match 

The  matching  proyam  will  begin  on 

{uly  19. 1969  or  30  days  after  agreements 
ly  tfaa  parties  paitidpatine  in  the  match 
have  been  sobmitted  to  Congress  and 
the  Office  of  Manageaiant  and  Budget 
whichever  is  later.  The  OMtching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

IndMduab  wishing  to  comment  on 
this  matdring  program  shoald  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  S-D-1  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  Maryland  21235. 

NoMoa  of  Commilar  llntohina 
Program,  8ooW  Socurtty 
AdraMatratloo  (88A),  Maator 
DanollclMy  noconi  (IIPfT)  MatrWno 
anin  vnica  oi  faraonnai  awnayafnaiii 
(OPM)  Rocords,  PuMc  DtoabOlty  Offaot 

A.  Participating  Agencies 
SSA  and  OPM. 

B.  Parpose  of  the  Matching  Program 

Section  224  of  the  Social  Security  Act 
(the  Act)  provides  for  the  reduction  of 
Social  Security  disabOity  insurance  (DI) 
benefits  when  the  disabled  worker  to 
also  entided  to  a  pobUc  disability 
benefit  (PDB).  Thto  redaction  is  referred 
to  as  the  PDB  offset  A  civil  service 
disability  benefit  is  considered  a  PDB. 
Section  224(hMl)  of  the  Act  requires  any 
Federal  agency  to  provide  SSA  with 
information  in  its  poesession  that  SSA 
may  require  for  the  purposes  of  making 
a  timely  determination  of  the  amount  of 
reduction  under  section  224  of  the  Act 

This  matching  program  is  used  to 
obtain  OPM  records  of  civil  service 
disability  benefits  for  matching  with 
SSA  D!  benefits  to  identify  DI 
beneficiaries  whose  benefits  should  be 
reduced  because  the  disabled  woricer  Is 
receiving  a  dvll  service  disability 
annuity  benefit  SSA  uses  the  OPM  data 
to  verify  information  provided  by  the 
SSA  disabled  wortcer  at  Ae  time  of 
initially  applying  for  Social  Security 
benefits  and  on  a  continuing  basis  to 


ensure  the  redaction  ia  Social  Seourity  : 
DI  benefits  is  based  on  the  current  civil 
service  disability  benefit  amount 

C.  Authority  for  Coadacting  the 
Matching  Program 

Section  224  of  the  Act  (42  U.S.C 

424(a)). 

D.  Categories  of  Records  and 
Indrriduak  Cowered  by  the  Match 

The  SSA  records  involved  in  the 
match  are  DI  payment  records 
maintained  in  the  Master  Beneficiary 
Record  (MBR)  system  (last  puUtahed  in 
the  Federal  Renter  (FR)  on  May  1, 1986, 
page  16223).  The  MBR  maintains  records 
about  individuals  who  are  claimants  for. 
or  beneficiaries  of.  title  II  Retirement, 
Survivors,  or  Disability  Insurance 
benefits.  'The  OPM  records  consists  of 
disability  data  from  the  system  of 
records  entitled  OPMyCentral-l  Civil 
Service  Retirement  and  Insurance 
Records  about  Disability  Annuitants. 

E.  Inclasive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19. 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Con^^ss  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  Hie  matching 
,  program  will  continue  for  18  months 
fit)m  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  6401  Security  Boulevard. 
.  Baltimore,  Maryland  2123S. 

Notica  of  Computer  MaAcMng 
Pfogram,  Socll  Soourity 
Adminiatralion  (SSA),  Maator 
Banaficiary  Rooord  (MBR)  Hatching 
with  Office  of  Paraonnal  Managenwnt 
(OPM)  Rooorda  Windfall  Elimination 
Proviaion  (VfEP) 

A.  Participating  Agencies 
SSA  and  Om 

B.  Purpose  of  the  Matching  Program 
Sections  214(aH7)  and  215(d)(S)  of  the 

Social  Security  Acl  (the  Act)  provide  Cor 
a  modified  benefit  computation  to  be 
used  for  certain  beneficiaries  who  are 
concurrently  entitled  to  both  Social 
Security  iMoefits  and  a  dvil  service 
annuity.  The  purpose  of  this  match  is  for 
SSA  to  obtain  OPM  civil  service  annuity 
data  for  matchmg  with  SSA  records 
pertaioiog  to  disabled  and  retired 
beneficiaries  lo  identify  those 
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beneficiaries  who  may  be  dually 
entitled.  The  OPM  data  is  necessary  to 
adjudicate  properly  Social  Security 
claims  affected  by  the  WEP.  SSA  will 
use  the  OPM  data  to  verify  the  pension 
or  annuity  information  provided  directly 
to  SSA  bv  the  retirees/annuitants. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  215  of  the  Act  (42  U.S.C  415). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  involved  in  the 
match  are  payment  records  maintained 
in  the  Master  Beneficiary  Record  (MBR) 
system  (last  published  in  the  Fedoral 
Register  (FR)  on  May  1, 1986.  page 
16223).  The  MBR  maintains  records 
about  individuals  who  are  claimants  for, 
or  beneficiaries  of,  title  II  Retirement 
Survivors,  or  Disability  Insurance 
benefits.  The  OPM  records  consist  of 
benefit  and  pension  data  bom  its  system 
of  records  entitled  OPM/Central— 1 
Civil  Service  Retirement  and  Insurance 
Record. 

E.  Inclusive  Dates  of  the  Match 
The  matching  program  will  begin  on 

July  19, 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching 
Program,  Social  Security 
Adminiatration  (SSA),  Maater 
Beneficiary  Record  (MBR)  Matching 
with  Office  of  Personnel  Management 
(OPM)  Federal  Employeea  Retirement 
Systems  (FERS)  Records 

A.  Participating  Agencies 
SSA  and  OPM. 

B.  Purpose  of  the  Matching  Program 
Chapters  83  and  84  of  title  5,  United 

States  Code  require  that  OPM  verify 
Social  Security  benefit  information 
supplied  by  civil  service  retirees  and 
annuitants.  This  law  also  requires  SSA 
to  disclose  information  to  OPM.  The 
purpose  of  the  match  is  for  SSA  to 
identify  individuals  dually  entitled 
under  OPM  and  Social  Securify 
programs  and  furnish  information  to 
OPM  to  verify  information  provided  by 
civil  service  retirees  and  annuitants. 


C  Authority  for  Conducting  the 
Matching  Program 
Chapters  83  and  84,  Title  5,  U.S.C 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  involved  in  the 
match  are  title  n  Retirement  Survivors, 
and  Disabilify  Insurance  (RSDI) 
payment  data  maintained  in  the  Master 
Beneficiary  Record  (MBR)  system  (last 
published  in  the  Federal  Register  (FR) 
on  May  1, 1986.  page  16223).  The  MBR 
maintains  records  about  individuals 
who  are  claimants  for,  or  beneficiaries 
of,  title  n  RSDI  benefiu.  The  OPM 
records  consist  of  annuity  data  fixtm  its 
system  of  records  entitled  OPM/ 
Central— 1  Civil  Service  Retirement  and 
Insurance  Record. 

E.  Inclusive  Dates  of  the  Match 
The  matching  program  will  begin  on 

July  19, 1988  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l, 
Operations  Building,  6401  Securify 
Boulevard,  Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching 
Program,  Social  Security 
Administration  (SSA)  Supplemental 
Security  Income  Record  (SSR) 
Matching  with  Department  of  the 
Treasury  Bureau  of  Public  Debt  (BPD) 
Savinga  Bond  Registration  Recorda 

A.  Participating  Agencies 
SSA  and  BPD. 

B.  Purpose  of  the  Matching  Program 
SecUon  1631(e)(1)(B)  of  the  Social 

Securify  Act  (the  Act)  requires  SSA  to 
verify  the  allegations  of  applicants  and 
recipients  for  Supplemental  Securify 
Income  (SSI)  payments  before  making  a 
determination  of  eligibihfy  or  payment 
amount  Section  1631(f)  of  the  Act 
requires  Federal  agencies  to  furnish  SSA 
with  information  necessary  to  verify  SSI 
eligibilify.  The  purpose  of  this  match  is 
for  SSA  to  obtain  BPD  savings  bond 
registration  information  to  verify 
eligibilify  for,  or  amoimt  of,  SSI 
payments. 

C.  Authorify  for  Conducting  the 
Matching  Program 

Section  1631(e)(l)(6)  and  1631(f)  of  the 
Act  (42  U5.C  1383(e)(1)(B)  and  1383(f)). 


D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  consist  of  SSI 
payment  records  maintained  in  the 
Supplemental  Securify  Income  Record 
system  (last  published  in  the  FR  on 
October  13, 1982.  page  45635).  The  BPD 
records  consist  of  identifying  and 
savings  bond  registration  information. 

E.  Inclusive  Dates  of  the  Match 
The  matching  program  will  begin  on 

July  19, 1989  or  30  days  after  agreemenU 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
bom  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1969,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  6401  Securify  Boulevard. 
Baltimore.  Maryland  21235. 

Notice  Of  Computer  Matching 
Program,  Social  Security 
AdminiatraUoo  (SSA)  Maater 
Beneficiary  Record  (MBR)  Matching 
wnn  Dopaninvni  ot  wmmmm  AffMrs 
(DVA)  Records 

A.  Participating  Agencies 
SSA  and  DVA. 

B.  Purpose  of  the  Matching  Program 
Section  3006  of  title  38  U.S.C  requires 

Federal  agencies  to  provide  information 
to  DVA  to  verify  the  allegations  of 
beneficiaries  for  DVA  payments  before 
making  a  determination  of  eligibility  or 
payment  amount  The  purpose  of  this 
match  is  to  provide  DVA  with  SSA 
information  for  determining  ehgibility 
for  DVA-administered  benefits. 

C.  Authority  for  Conducting  the 
Matching  Program 

38  U.S.C.  3006. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  SSA  records  involved  in  the 
match  are  payment  records  maintained 
in  the  MBR  system  (last  published  in  the 
Federal  Register  (FR)  on  May  1, 1986, 
page  16223).  The  MBR  contains  records 
about  individuals  who  are  claimants  for, 
or  beneficiaries  of  title  II  Retirement 
Survivors,  or  Disability  Insurance 
benefits.  The  DVA  records  are 
compensation  and  pension  (C&P)  data  in 
the  DVA  system  of  records  entitled 
Compensation,  Pension.  Education,  and 
Rehabilitation  Record- VA  (last 
pubUshed  in  the  Federal  Register  (FR)  at 
47  FR  372).  DVA's  C&P  data  consist  of 
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infoimation  pertaining  to  benefits  paid 
by  DVA  on  the  basis  of  an  individual's 
military  service. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  in 
December  1989  or  30  days  after 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget,  whichever  is  later.  The 
matching  program  will  end  in  January 
1991. 

P.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Of^cer.  Room  3-D-l  Operations 
Building,  S401  Security  Boulevard. 
Bahimore,  Maryland  n235. 

NotiMOf 


CtSR) 
Of 


AfWrapVA) 

A.  Participating  Agencies 

SSA  and  DVA. 

R  Purpose  of  the  A4atc/ung  Propma 

SecUon  mi(eMl)(q  of  tha  Sodal 
Seooritv  Ad  (tka  Act)  leqairas  SSA  to 
verify  OM  attifBtkna  of  appNeaatt  and 
recipients  for  Supplemental  Sacaiity 
income  (SSI)  payments  before  making  a 
determination  of  aUgiblh^  or  payment 
amount  Section  1631(f)  of  the  Act 
re<|Qiraa  FBdwai  agencies  to  faniiah  S6A 
with  InfufnatioB  neoatsaiy  to  verify  SSI 
eUgibiilty.  Tha  purpose  of  this  nuAA  is 
to  idealiiy  SapplMBcntal  Secuity 
laoosa  fadpiants  wiio  receive  DVA* 
aoadniataied  benants.  SSA  wfll  uae  the 
iniofBathjB  hi  datominiiig  en^huity  im^ 
or  anoant  oC  881  payneuts. 

Q  Authority  for  Caaductiag  the 
Matching  Program 

Section  l«31(e)(l)B)  asd  i931(f)  af  Hm 
Act  (42  U&C  1383(e)(1)(B)  and  t3e3(f)). 

Dl  Categoriae  of  Records  and 
Individuals  Catered  by  the  Match 

SSA  oaatchaa  OVA'a  compansatioa 
and  peosioa  (CAP)  data  hi  the  OVA 
systaa  of  raoBids  anlMlad 
Conpensatioa.  Pinsica.  Bducatioa  and 
Sahabilitation  Racoid-VA  (last 
publishad  hi  the  Fadical  Batiilar  (FR)  at 
47  FR  37^  with  ha  Sapplamental 
Security  faicoBH  Sacntd  syatflBi  (laat 
pihii^K^  ^^  ^  pp  ^pn  Octpbar  Ih  19Mi 
page  4StSi).  D V A*a  CftP  daU  consists  af 
iafonnatioa  partsinhtg  to  benefits  paid 
by  VA  on  tfas  baste  olan  todividaaTa 
atiiitwy  ssnrloa.  SSA'a  SSR  coatahia 
identifying  and  payBHOt  iafbrmatioa 


about  individuals  who  have  applied  for 
SSI  payments. 

E  Inclusive  Dates  of  the  Match 

The  matdiing  program  will  begin  on 
August  1, 1989  or  30  days  after 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget  whichever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  beginning  date  and 
may  be  extended  for  an  additional  12 
months  thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matdiing  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore,  Maryland  21235. 


AJiiihilali— onffSA) 


fRR8) 


A.  Participating  Agencies 
SSAandRRB. 

B.  Purpose  of  the  Matching  Program 

Sedioa  IBolthe  Raflroad  Retirement 
Act  (RRA)  reqoices  that  earafaigs  treated 
as  cotapanssticai  andsr  the  RRA  ba 
coaahjsrad  as  aragas  onder  the  Sodai 
Security  Act  (the  Act)  for  purposes  of 
determiniag  aatftkniaat  aiidar  the  Act  if 
tha  number  hoUsr  has  less  thaa  120 


of  diis  mairhhig  pragraa  to  for  SSA  to 
obtain  RRB  earatags  rsoords  for 
aatchhig  artth  88A*s  aanlngs  roosrds 
on  letheaMd.  SarvtoOTS.  sad  Disability 
Insurance  (RSOI)  benefidariea.  SSA  will 
use  the  data  to  establish  entitlement  to. 
and  amount  of.  Social  Security  benefits. 

hi  adifitiaa.  wMiar  sectiaii  7  of  tha 
RRA.  SSA  ptovfdaaaaniiiigs  and  other 
data  to  RRB  to  dstsfarins  tha  coirect 
payment  of  RRB  beaeflte. 

C  Authority  for  Conducting  the 
Matdung  Pngnm 

SectloM  »Z  and  fl»  of  tha  Act  (42 
U.&C.  402  and  406)  and  4S  U.S.C  2n. 

D.  Categories  t^  Records  and 
Individuals  Covered  by  the  Match 


The  RRB  fsoords  consist  of  fabnttfyhig 
informatiaa  aad  raihoad  eainhip  fraat 
its  Service  and  Compensation  Receid 
file.  SSA's  raoords  consisto  of  RSOI  data 
maintained  ia  tha  Master  Beoefidacy 
Racord  (MBR)  ^stasi  (test  pal>Ushad  to 
>0«)onMayl.l991 


page  16223V  The  MBR  maintains  records 
about  individuals  who  are  claimants  for, 
or  beneficiaries  of.  RSDl  benefits. 

E.  Inclusive  Dates  of  the  Match 

The  maKdiing  program  will  begin  on 
July  19, 1969  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget 
whichever  is  later.  The  matching 
program  will  continue  for  16  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235. 

Notice  of  Computer  Matching 

ISoourtty 

I  |S8I^  Supptemantal 
l<S8R) 


A.  Participating  Ageadet 
SSAandRRa 

B.  Purpose  of  the  Matching  Program 

Section  1631(e)(1)(B)  of  the  Soda! 
Security  Act  (the  Act)  requites  SSA  to 
verify  the  allegations  of  applicants  and 
recipients  for  Supptemental  Security 
Income  (SSI)  payments  before  making  a 
determinatioD  of  eligiblUW  or  payment 
amount.  Sectimi  1631(f)  of  tiie  Act 
requires  Federal  agencies  to  furnish  SSA 
with  information  neoesaaiy  to  verify  SSI 
eligibility.  The  purpose  of  this  match  is 
to  identify  SSI  recipients  who  receive 
RRB  pension  paynunts  amounts.  The 
RRB  data  will  provide  SSA  with 
information  necessary  to  verify  the 
accuracy  of  efigibflity  fitctors  for  the  SSI 
program. 

C  Authority  for  Conducting  the 
Matching  Program 

Sections  1631(eXl)(B)  and  1631(f)  of 
the  Act  (42  llS.a  13t3(eMl)(B)  and 
1383(f)). 

D.  Categories  of  Records  and 
Individuah  Covered  by  the  Match 

The  RRB  leeaids  consist  of  iden^ag 
and  pension  payaeat  data.  The  SSA 
records  consist  of  SSI  idsntifjring  and 
payment  rsoords  maintained  hi  the  SSR 
system  of  raoords  (lasl  pnbhshod  to  tlie 
Padsnd  Ragtetar  on  October  13. 1962. 
page  4903^ 
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E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
July  19. 1989  or  30  days  after  agreements 
by  the  parties  participating  in  the  match 
have  been  submitted  to  Congress  and 
the  Office  of  Management  and  Budget, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  beginning  date  and  may  be 
extended  for  an  additional  12  months 
thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  by  July  17, 1989,  to  the  SSA 
Privacy  Officer,  Room  3-D-l  Operations 
Building,  6401  Security  Boulevaid, 
Baltimore,  Maryland  21235. 
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The  President 


Proclamation  5990 — Baltic  Freedom  Day, 
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Presidential  Documents 


Proclamation  5990  of  June  14,  1909 
Baltic  Freedom  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fifty  years  ago  on  August  23.  1939,  the  foreign  ministers  of  the  Soviet  Union 
and  Nazi  Germany  signed  the  infamous  Molotov-Ribbentrop  pact  The  secret 
protocols  to  this  treaty  condemned  the  independent  Baltic  States  of  Estonia. 
Latvia,  and  Lithuania  to  the  foreign  domination  they  still  endure  today. 

Less  than  1  year  after  the  signing  of  the  Molotov-Ribbentrop  pact,  the  Soviet 
Union  invaded  the  three  Baltic  Republics  and  imposed  a  regime  antithetical  to 
the  ideas  of  national  sovereignty  and  individual  liberty.  The  suffering  of  the 
Baltic  people  was  exacerbated  when  Nazi  forces  drove  through  these  states 
during  the  beginning  of  the  Nazi-Soviet  War  and  established  a  brutal  adminis- 
tration. When  the  Red  Army  recaptured  the  Baltic  States  during  World  War  II. 
it  reinstituted  a  reign  of  terror  under  the  Soviet  secret  poUce.  Hundreds  of 
thousands  of  innocent  men,  women,  and  children  were  deported  to  Siberia; 
thousands  of  others  perished  in  armed  resistance  to  the  attack  upon  their 
national  independence  and  individual  rights.  By  the  end  of  Worid  War  n,  the 
Baltic  States  had  lost  20  percent  of  their  population. 

Since  their  forcible  aimexation  by  the  Soviet  Union  in  1940,  the  people  of 
Lithuania,  Latvia,  and  Estonia  have  suffered  political  oppression,  religious 
persecution,  and  repression  of  their  national  consciousness.  Their  cultiu^l 
heritage  has  been  denigrated  and  suppressed,  and  russification  has  threatened 
their  survival  as  distinct  ethnic  groups.  An  aggressive  program  of  industriali- 
zation has  posed  hazards  to  their  health  as  well  as  the  environment  Members 
of  the  clergy  and  lay  religious  leaders  have  been  systematically  harassed  and 
imprisoned  for  activities  deemed  unacceptable  by  the  authorities. 

However,  half  a  century  of  repression  has  not  broken  the  spirit  of  the  Baltic 
peoples.  Today,  their  longing  and  hopes  for  liberty  remain  strong.  Hundreds  of 
thousands  of  Estonian,  Latvian,  and  Lithuanian  men  and  women  have  publicly 
demonstrated  their  desire  for  freedom  and  democracy,  calling  for  national 
autonomy  and  control  over  their  own  affairs. 

The  future  looks  brighter  today  than  at  any  other  time  in  the  Baltic  States' 
post-war  experience.  The  undeniable  voice  of  Baltic  people  is  being  heard. 
Some  religious  shrines — desecrated  by  the  Communist  government  and  used 
to  house  concerts,  artwork,  and  even  a  museum  of  atheism — have  been 
returned  to  the  churches.  Members  of  the  clergy  have  been  allowed  to  take  up 
their  pastoral  duties.  The  unique  languages,  national  flags,  and  patriotic  songs 
of  the  three  coimtries  have  been  restored.  Some  political  prisoners  have  been 
released. 

These  are  important  steps,  but  justice  demands  that  more  be  taken.  Recent 
improvements  in  human  rights  practices  by  the  ruling  Communist  officials  are 
not  complete,  nor  have  they  been  institutionaUzed.  The  people  of  Lithuania. 
Latvia,  and  Estonia  both  demand  and  deserve  lasting  guarantees  of  their 
fundamental  rights. 

The  Government  of  the  United  States  does  not  and  will  not  recognize  the 
unilateral  incorporation  by  force  of  arms  of  the  Baltic  States  into  the  Soviet 
Union.  Of  this  observance  of  Baltic  Freedom  Day,  we  express  our  solidarity 


f   41BW|I_»IP*-TT'""»T4"'»J'"'^    -^^W^'f-r-Viyrif 


°aa^'>»t,'!hi'""^::^wg^-:::3Miias 


25702 


Federal  Regtoter  /  Vol.  54.  No.  115  /  Friday,  June  16,  1989  /  Presidential  Documents 


|VR  Doe.  8»-M64» 
FUMf  9-1S-80;  KM*  arar 
BUnns  cod*  SISS-OIpM 


989 


JMI 


with  tfaeim  aad  call  i^md  t&ft  Soviet  Umion  to  listen  to  their  calls  for  freedom 
and  self-determination. 

By  Senate  Joint  Resolution  63,  the  Congress  has  designated  June  14, 1989,  as: 
"Baltic  Freedom  Day"  and  ha*  requested  the  PresideBt  to  issue  a  proclamation 
in  observance  of  this  event 

NOW.  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Jun*  14^  1988,  as  Baltic  Freedom  Day,  I  call  upon 
the  people  of  the  United  States  to  observe  this  day  with  appropriate  remem- 
brances and  ceremonies  and  to  reaffirm  their  commitment  to  principles  of 
liberty  and  freedom  for  all  oppressed  people. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
June,  in  the  year  of  our  Letd  wiartetii  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


Friday 

June  16,  1989 


Part  VII 

Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


Temporary  Deferment  of  Activities 
Relating  to  Medical  Device  Submissions; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Temporary  Deferment  of  Activities 
Relating  to  Medicai  Device 
Submissions 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMIIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Office  of  Device  Evaluation 
(ODE),  Center  for  Devices  and 
Radiological  Healtii  (CDRH)  wrill  be 
moving  from  its  Silver  Spring.  MD 
location  to  Rockville,  MD  in  early  July 
1989.  During  the  period  required  for 
relocation  of  files,  equipment,  and 
agency  personnel  the  agency  will  not 
officially  receive  premarket 
notifications,  premarket  approval 
applications,  or  investigational  device 
exemption  applications  nor  will  the 
agency  continue  its  review  of  pending 
submissions.  The  statutory  review 
period  on  pending  submissions  will  be 
suspended  during  this  period  needed  for 
relocation  of  ODE.  ODE  will  renew 
work  on  and  will  officially  receive 
submissions  after  the  relocation  is 
completed.  FDA  estimates  that  the 
deferment  period  will  be  about  10  days, 
but  it  may  vary,  depending  on  the 
circumstances  of  the  move.  Following 
the  move,  FDA  will  publish  a  notice 
providing  the  new  address  for 
submissions  and  Identifying  the  exact 
period  during  which  action  on  new  and 
existing  submissions  was  temporarily 
deferred. 


FOR  RNrrMER  INFORMATION  CONTACT: 

Joseph  M.  Sheehan.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 301- 
443-4874. 

SUPPLEMENTARY  INFORMATION:  ODE  is 
responsible  for  many  CDRH  activities 
under  sections  510,  513,  515,  and  520  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (die  act)  (21  U.S.C.  360,  360c  360e, 
and  360j).  These  activities  include: 

1.  Advising  the  Director,  CDRH.  and 
other  FDA  officials  on  all  medical 
device  submissions,  such  as  premaiket 
notification  submissions  under  section 
510(k)  of  the  act,  device  classifications 
under  section  513  of  the  act,  premaiket 
approval  applications  (PMA's)  and 
product  development  protocols  (PDFs) 
under  section  515  of  the  act  and  clinical 
investigations  under  section  520  of  the 
act; 

2.  Determining  substantial 
equivalence  for  premaiket  notification 
submissions; 

3.  Planning,  conducting,  and 
coordinating  CDRH  actions  regarding 
PMA's.  PDFs,  and  investigational 
device  exemption  approvals,  denials,  or 
withdrawals  of  approval; 

4.  Monitoring  sponsors'  compliance 
with  regulatory  requirements;  and 

5.  Conducting  a  continuing  review, 
surveillance,  and  medical  evaluation  of 
the  labeling,  clinical  experience,  and 
required  reports  submitied  by  sponsors 
holding  approved  applications. 

In  an  effcnt  to  consolidate  CDRH 
offices,  FDA  is  moving  ODE  and  other 
COBH  offices  firom  dieir  present  SUver 
^ring,  MD  location  to  Rockville.  MD. 
Tliis  move  will  occur  in  early  July  1909. 


Because  FDA  will  be  moving  all  staff, 
equipment  and  files,  the  office  will  be 
unable  to  start  or  continue  woric  on  new 
and  existing  submissions  and  reports 
imtil  its  new  offices  are  ready. 
Therefore,  FDA  plana  to  temporarily 
defer  action  on  the  items  listed  above. 

FDA  anticipates  that  this  period  «vill 
be  about  10  days,  more  or  less, 
depending  on  the  circiunstances  of  the 
move.  During  this  period,  FDA  will 
continue  to  accept  mail  but  will  not 
officially  log  it  in  and  commence  review 
submissions.  Any  statutory  review 
period  will  not  commence  until  the 
relocation  is  completed  and  ODE 
functions  resume.  Also,  die  statutory 
review  periods  on  pending  submissions 
will  be  suspended  during  the  relocation 
period.  The  Center  will  of  course 
attempt  to  minimize  the  period  during 
which  regular  procedures  are 
suspended.  Following  the  move,  FDA 
will  publish  a  notice  providing  the  new 
address  for  submissions  and  identifying 
the  exact  period  during  which  action  on 
new  and  existing  submissions  was 
temporarily  deferred. 

Persons  who  may  be  affected  by  this 
temporary  deferment  should  contact 
FDA  with  any  questions  they  may  have 
regarding  ODE'S  move  to  the  Rockville, 
K^  area.  These  persons  should  call 
CDRH's  Division  of  Small 
Manufacturers  Assistance  at  800-638- 
2041  (in  MD,  301-443-6597). 

Dated  )une  14. 1969 

Ronald  a  ChManon, 

Acting  Associate  CommtBskmerfi^ 
Regulatory  Affairs. 

[FR  Doc.  89-14556  Filed  S-lS-8e;  11:28  ub] 
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DEPARTMENT  OF  EDUCATION 
OfWca  Of  Poalaacondary  Education 
Colaga  Work-Study-Community 


r.  Department  of  Education. 
action:  Notice  of  Qoeing  Date  for  Filing 
the  Campua-Based  Reallocation  Form  to 
receive  fupplemental  allocations  for  the 
College  Woric-Study— Community 
Service  Learning  Program  (CWS-CSL). 


:  The  Secretary  gives  notice  to 

institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
supplemental  1980-00  allocations  under 
the  CWS-CSL  program.  The  Secretary 
has  the  authoritv  to  reallocate 
unexpended  CoUege  Work-Studv  (CWS) 
funds  that  institutions  received  for 
expenditures  during  the  1988-80  award 
year  Quly  1. 1068  through  June  3a  1060) 
as  supplemental  allocations  for  the 
1080-00  award  year  (]uly  1. 1080  through 
June  30. 1000).  Supplemental  allocations 
will  be  issued  this  fall  in  accordance 
with  reallocation  procedtires  contained 
in  34  CFR  875.3  and  875.4. 

Section  442(e)(2)  of  the  Higher 
Education  Act  of  1065,  as  amended, 
requires  the  Scretary  to  use  an  amount 
not  in  excess  of  25  percent  of  those 
CWS  fimds  available  for  reallocation 
each  year  to  issue  supplemental  CW&- 
CSL  ^locations  to  eligible  institutions 
for  the  purpose  of  Initiating,  improving 
and  expanding  programs  of  community 
service  learning.  CWS-CSL 
supplemental  allocations  may  be  used 
only  for  administrative  expenses  related 
to  the  development  of  worii-study 
programs  involving  the  employment  of 
CWS-eligible  students  in  community 
service  learning  activities. 

The  CWS-CSL  program  is  authorized 
by  Section  447,  Part  C  of  Title  IV  of  the 
Higher  Education  Act  of  1065,  as 
amended.  (42  U.S.C  275ea). 

Closing  Date:  An  institution  must 
apply  for  1080-00  supplemental 
aUocations  for  the  College  Woric- 
Stiidy— Community  Service  Learning 
Program  by  submitting  the  completed 
data  cells  on  the  Campus-Based 


Reallocation  Form  (ED  Form  E40-4P; 
OMBNo.l84CM)55e). 

To  ensure  consideration  for  the  1080- 
00  funds,  the  Campus-Based 
Reallocation  Form  (ED  Form  E40^4P) 
must  be  mailed  or  hand-delivered  by 
July  10. 1080. 

Campus-BoBed  Reallocation  Forms 
Delivered  by  Mail:  A  Campus-Based 
Reallocation  Form  (ED  Form  BM-tP] 
sent  by  mail  must  be  addressed  to  the 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance.  Division 
of  Program  Operations  and  Systems, 
Campus-Based  Programs  Branch.  400 
Maryland  Avenue,  SW.,  (Room  4621, 
Regional  Office  Building  3).  Washington, 
DC  20202-5452. 

An  institution  must  show  proof  of 
mailing  consistii>g  of  one  of  the 
followtig:  (1)  A  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (2)  A  leoibly  dated  U.S. 
Postal  Service  postmark;  (3)  A  dated 
'  shipping  label  invoice,  or  receipt  from  a 
commercial  carrier  (4)  Any  other  proof 
of  mailing  acceptable  to  the  Secretary  of 
Education. 

If  a  Campus-Based  Reallocation  Form 
is  sent  throu^  the  U.S.  Postal  Service, 
the  Secretary  does  not  accept  either  of 
the  following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Seivice.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmaik. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certifled  or  at  least  first-class 
mail 

Campus-Based  Reallocation  Forms 
Delivered  by  Hand.  A  Campus-Based 
Reallocation  Form  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Division  of  Program 
Operations  and  Systems,  Campus-Based 
Programs  Branch,  7th  and  D  Streets, 
SW.,  Room  4621.  Regional  Office 
Building  3,  Washington,  DC  20202-5452. 
Hand-delivered  Campus-Based 
Reallocation  Forms  will  be  accepted 
between  8.-00  ajn.  and  4:30  pjn. 


(Washington,  DC  time)  daily,  except 
Saturdays,  Sundays  and  Federal 
holidays.  A  report  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Campus-Based  Reallocation  Form 
Information:  Campus-Based 
Reallocation  Forms  and  a  CWS-<SL 
program  information  package  were 
maued  to  all  participating  institutions  by 
the  Campus-Based  Programs  Branch  in 
June.  Each  institution  applying  for  1080- 
00  Supplemental  allocations  must 
submit  the  form  in  accordance  with  the 
instructions  included  in  the  package. 

The  CWS-CSL  program  information 
package  is  intended  to  aid  applicants  in 
applying  for  assistance  under  CWS-CSL 
programs.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  t>eyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  the  programs. 

Applicable  Regulations:  Applicable 
regulations  are  die  34  CFR  Part  675 
(College  Work-Study),  34  CFR  Part  668 
(Student  Assistance  General 
Provisions),  and  34  CFR  Part  85 
(Education  Department  General 
Administrative  Regulations). 

PON  nmTHEII  INFORMATION  CONTACT: 

For  further  information  or  to  request  a 
Campus-Based  Reallocation  Form, 
contact  Ms.  Gloria  Easter,  Chief, 
Hnandal  Management  Section,  Division 
of  Program  Operations  and  Systems, 
Office  of  Student  Financial  Assistance, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (Room  4621, 
ROB-3).  Washington,  DC  20202-5452. 
Telephone  (202)  732-3758. 

Program  Authority:  42  U.S.C.  2751. 

(Catalog  of  Federal  Domestic  Assistance  No. 
844)33.  College  Work-Study  Program) 

bated:  June  15, 1989 
James  B.  Mmiiams, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  89-14557  Filed  6-15-69;  11:34  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMion  AdminMratton 

14  CFR  Part  39 

[Docket  Ms.  8a-NM-185-AO:  Amdt  39- 
6234] 

Airworthineaa  Dfreetivee;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  currently 
requires  inspection  of  tiie  elevator  tab 
inboard  hinge  support  structure  to  detect 
fatigue  cracking  which  could  result  in 
vibration  and  possible  flutter.  The  FAA 
has  determined  that  additional  airplanes 
were  manufactured  to  the  same  design 
and  are  subject  to  the  same  failure.  This 
amendment  expands  the  applicabilty  of 
the  existing  AD  to  require  inspection  of 
additional  airplanes. 
DATE  Effective  July  24. 1989. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  C.  Fox.  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-asoee.  Seattle.  Washk^ton 
98166. 


SUPPlCM»rTARV  mFOMMTNMC  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  76- 
11-05,  Amendment  39-2630  (41  FR  22343; 
June  3. 1976).  to  expand  the  applicability 
of  the  existing  AD  to  reqiiire  inspection 
of  additional  affected  airplanes,  was 
published  in  the  Federal  Register  on 
January  24. 1989  (54  FR  3474). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufactxner  requested  that  the 
recent  revision  to  Boeing  Alert  Service 
Bulletin  737-55A1020,  be  incorporated  in 
the  final  rule.  The  FAA  has  reviewed 
and  approved  Revision  3  of  the  service 
bulletin,  dated  December  22. 1968,  and 
the  final  rule  has  been  revised  to  allow 
inspection  in  accordance  with  the  later 
revision  to  the  service  bulletin. 

The  manufactorer  also  requested  that 
the  terminating  modification  described 
in  Boeing  Service  Bulletin  737-55-1022 
be  used  as  an  acceptable  means  of 
compliance  as  described  in  Boeing 
Service  Bulletin  737-55A1020,  Section 
ni.  Part  II,  Revision  3.  The  FAA  concurs 
that  this  is  an  acceptable  means  of 
compliance  since  the  Boeing  737  Service 
Bulletin  737-55-1022.  describes 
installation  of  an  improved  spar  and  the 
improved  "tee"  clip  defined  in  Revision 
3  of  Boeing  Alert  Service  Bulletin  737- 
55A1020,  Section  III,  Part  II,  paragraph 
D.  Paragraph  D.  of  the  final  rule  has 
been  revised  accordingly.  These 
changes  provide  operators  with 
additional  FAA-approved  options  for 
compliance  with  the  rule. 

The  other  commenter  requested  that 
the  special  flight  permits  be  issued  in 
accordance  with  FAR  21.197  instead  of 
FAR  21.97.  The  FAA  concurs  and  has 
corrected  this  typographical  error  in 
paragraph  F.  of  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted.  These 
changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 


inspections.  Therefore,  the  FAA  has 
issued  additional  rulemaking  which 
proposes  to  require  operators  to 
accomplish  one  of  the  modifications 
identified  in  paragraph  D.  of  this  final 
rule  and,  thus,  terminate  the  repetitive 
inspection  requirement.  The  proposed 
rule,  contained  in  Docket  80-NM-67-AD 
(54  FR  22304:  May  23, 1989).  is  a  result  of 
the  recommendations  of  the  Aging 
Aircraft  Task  Force,  sponsored  by  the 
Air  Transport  Association  (ATA)  of 
America,  the  Aerospace  Industries 
Association  (AlA),  and  the  FAA;  it 
proposes  the  installation  of  numerous 
terminating  modifications  related  to  a 
number  of  service  bulletins  applicable  to 
Model  737  airplanes,  to  be  accomplished 
within  4  years  of  75,000  fhght  cycles, 
whichever  occurs  later. 

There  are  approximately  ^1  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  5  additional  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  96 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  coet  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  dockeL  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 
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List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39 [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Rev.  Pub.  L  97-449.  lanuary 
12. 1983);  and  14  CFR  11.89. 


S  39.13   [Amended) 

2.  Section  39.13  is  amended  by 
revising  AD  76-11-05.  Amendment  39- 
2630  (41  PR  22343;  June  3. 1976).  as 
amended  by  Amendments  39-2667  and 
39-2708.  as  follows: 

Boeing:  Applies  to  Boeing  Model  737  series 

airplanes,  line  number  001  tlirough  491, 

certificated  in  any  categories. 

Compliance  required  as  indicated,  unless 

previously  accomplished. 
To  prevent  hazardous  flutter  of  the 
elevator/horizontal  stabilizer,  accomplish  the 
following: 

A.  Upon  receipt  of  a  pilot  report  of 
vibration  in  the  longitudinal  control  system, 
prior  to  further  flight,  accomplish  the 
inspection  required  by  paragraph  C,  below.  If 
the  relatives  deflections  are  less  than 
specified  in  paragraph  C,  below,  prior  to 
further  flight  investigate  for  the  cause  of 
vil>ration  in  accordance  %vith  existing 
procedures. 

E  In  addition  to  paragraph  A,  above, 
within  the  next  300  hours  time-in-service 
after  the  effective  date  of  this  AD,  unless 
accomplished  Mrithin  the  last  700  hours  time- 
in-service,  and  at  intervals  thereafter  not  to 
exceed  1,000  hours  time-in-service,  conduct 
the  inspection  required  by  paragraph  C. 
t>elow. 

C.  Inspect  for  excessive  deflection  of  the 
elevator  tab.  right  and  left  hand,  in 
accordance  with  the  inspection  procedures 
specified  in  Section  III.  Part  I.  paragraphs  C. 
and  D..  of  Boeing  Alert  Service  Bulletin  737- 
55A1020,  Revision  1,  dated  August  2a  1976: 
Revision  2.  dated  February  11. 1977;  or 
Revision  3,  dated  December  22, 1988.  If  the 
elevator  tab-to-elevator  relative  deflection 
exceeds  Vio  inch,  prior  to  further  flight, 
modify  the  elevator  in  accordance  with 
paragraph  D.,  below. 

D.  Installation  of  one  of  the  modifications 
specified  in  Boeing  Alert  Service  Bulletin  737- 
55Al02a  Revision  1.  dated  August  20, 1976: 
Revision  2.  dated  February  11, 1977,  or 
Revision  3,  dated  December  22. 1988;  Section 
III,  Part  II,  including  installation  of  the  bolt 
retainer  clips  or  the  preventive  modification 
specified  in  Boeing  Service  Bulletin  737-55- 
1022,  Section  III,  Part  II,  dated  April  15, 1987, 
is  considered  terminating  action  for  the 
inspection  requirements  of  this  AD. 


E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  having  cracked  parts  to  a 
base  in  order  to  comply  with  the 
requirements  of  this  AD.  The  application  for 
a  special  flight  permit  must  contain  a 
limitation  stating  that  the  airplane  must  l>e 
operated  within  limits  specified  in  Boeing 
Operation  Manual  Bulletion  76-2. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Hi^way  South.  Seattle.  Washington,  or 
at  the  Seattle  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain 
Region,  0010  East  Marginal  Way  South. 
Seattle.  Washington. 

This  amendment  becomes  effective 
July  24, 1989. 

Issued  in  Seattle,  Washington,  on  June  7. 
1989. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-14449  Filed  6-16-89: 8:45  am] 

BtLUNQ  COM  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-188-AO:  Amdt  39- 
6239] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires 
modifications  to  the  Takeoff 
Conriguration  Warning  System 
(TOCWS)  to  provide  redundant  Flap/ 
Slat  Electronic  Unit  (FSEU)  inputs.  This 
amendment  is  prompted  by  reports  of 
false  warnings  which  have  occurred 
during  application  of  takeoff  power  and 
during  takeoff  roll.  This  condition,  if  not 
corrected,  could  lead  to  aborted  takeoffs 


at  high  speed  due  to  a  takeoff 
configuration  false  warning. 
dates:  Effective  July  24. 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Dimtroff,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1938.  Mailing 
address:  FAA  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

SUPPlfMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  757  series 
airplanes,  which  requires  modifications 
to  provide  redundant  Flap/Slat 
Electronic  Unit  (FSEU)  inputs  to  the 
Takeoff  Configuration  Warning  System 
(TOCWS).  was  published  in  the  Federal 
Register  on  January  13, 1989  (54  FR 
1389). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  Air  Transport  Association  (ATA) 
of  America,  commenting  on  behalf  of 
three  of  its  members,  stated  that  their 
airplanes  were  already  in  compliance 
with  the  proposed  rule,  and  therefore 
had  no  objections. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  as  proposed. 

There  are  approximately  58  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
28  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  20  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  The  cost  of  required  parts 
is  estimated  to  be  $50  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $23,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Rev.  Pub.  L  97-449,  January 
12. 1983);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  757  series  airplanes 
specified  in  Boeing  Alert  Service  Bulletin 
757-27 A0063,  Revision  1,  dated  May  17, 
1985,  certificated  in  any  category. 
Compliance  required  within  the  next  12 
months  after  the  effective  date  of  the  AD, 
unless  previously  accomplished. 
To  prevent  the  occurrence  of  takeoff 

configuration  false  warnings,  accomplish  the 

following: 

A.  Modify  the  circuitry  of  the  Takeoff 
Configuration  Warning  Systems  (TOCWS)  in 
accordance  with  Boeing  Alert  Service 
BuUeUn  757-27 A0063,  Revision  1,  dated  May 
17, 1985. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  .Manager. 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 


C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fit)m  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  SeatUe, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective 
July  24. 1989. 

Issued  in  Seattle,  Washington,  on  June  7, 
1989. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-14450  Filed  6-16-89:  8:45  am) 

BILLING  COOe  4»10-13-M 


14  CFR  Part  97 

[Docket  No.  25938;  Amdt  No.  1402] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  Hight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  {AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regiilatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  (  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
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provisions  of  this  amendmerrt  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unneoessaiy,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  rotitine  amendments  are 
necessary  to  keep  them  operationally 
current,  h.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluatian  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  (he  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrament, 
Incorporation  by  feference. 
Robert  L  Goodrich, 

Director,  Flight  Standards  Service. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  date 
specified,  as  fello%vs: 

PART  97-(  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Aultrarity:  49  U.S.C.  1348, 1354(a).  1421  and 
1510:  49  U.S.C.  106(g)  (revised  Pub.  L  97-449, 
Jan.  U.  1963;  and  14  CFR  11.49(b)(2) 


1 9  97.2),  97.28,  97.27.  97.29,  97  J1,  97.33, 
and  97.36    [Amandad] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/EHkffi 
or  TACAN:  {  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME: 
§  97.27  NDB.  NDB/DME;  S  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
9  97.33  RNAV  SIAPs;  and  S  97  35 
COPTER  SIAPs.  identified  as  followr. 

•  •  *  Effective  September  21, 1989 

Palatka.  FL-Kay  Larkin.  NDB  RWY  9,  Amdt. 

1 
Many.  LA— Hart,  NDB  RWY  12.  Amdt.  4 
Litchfield.  MN— Utchfield  Moni.  VOR-A. 

Orig 
Utchfield.  MN— Lrtchfield  Muni,  VOR  RWY 

as.  Amdt.  4.  CANCELLED 
Litchfield.  MN— Litchfield  Muni.  VOR/DME 

RWY  15.  Amdt.  3.  CANCELLED 
Utchfield.  MN— Litchfield  Muoi.  RNAV  RWY 

13.  Orig 
Utchfield.  MN— Utchfield  Muni.  RNAV  RWY 

SI.  Orig 
Rutherfordton.  NC— Rutherford  County.  NDB 

RWY  36.  Amdt.  4 

•  •  •  Effective  Auguat  24.  19/9 

Asheville.  NC— Ashevilk  Regional.  ILS  RWY 

34,  Amdt.  23 
Shelljyville.  TN— Bomar  Fid— Shelbyville 

Muni.  VOR  RWY  18.  Amdt.  3 
Shelbyviile,  TN— Bomar  Fid— Shelbyville 

Muni.  VOR  RWY  36.  Amdt.  13 
Shelbyville,  TN— Bomar  Fid— Shelbyville 

Muni. VOR/DME  RWY  18.  Amdt.  2 
Stamford.  TX— Arledge  Field.  NDB  RWY  85. 

Orig 

•  •  •  Effective  fuly  27.  JM9 

Yuma,  AZ— Yuma.  Mcm  Yuma  IntL  VOB 

RWY  17.  Amdt.  4 
Brawley,  CA— Brawley  Muni.  VOR/DME-A 

Orig 
Brawley.  CA— Brawley  Muni.  VOR/DME-B, 

Orig 
Hayward.  CA — tiayward  Air  Terminal,  LOC/ 

DME  RWY.  28L.  Amdt.  1 


San  Francisco,  CA — San  Francisco  Intl.  ILS 

RWY  igL  Amdt.  18 
San  lose.  CA— San  lose  Intl.  VOR  RWY  12L/ 

R,  Amdt.  17.  CANCELLED 
San  lose,  CA— San  Jose  Intl.  VOR  RWY  12R. 

Orig 
San  lose.  CA— San  JoaeJntl.  LOC/DME  RWY 

30L.  Amdt.  7 
San  lose. <:A— San  |ose  IntL  NDB/DME  RWY 

30L  Amdt.  1 
San  Jose,  CA— San  Jose  Intl,  ILS  RWY  12R. 

Amdt.  3 
San  Jose,  CA— San  Jose  Intl.  ILS  RWY  30L 

Amdt.  16 
Colorado  Springs,  CO — City  of  Colorado 

Springs  Muni,  NDB  RWY  35.  Amdt.  24 
Colorado  Springs.  CO — City  of  Colorado 

Springs  Muni.  ILS  RWY  17,  Amdt.  3 
Colorado  Springs.  CO — City  of  Colorado 

Springs  Muni,  ILS  RWY  35.  Amdt.  33 

•  •  •  Effective  June  a,  1989 

Klamath  Falls.  OR— Kingsley  Field.  VOR/ 
DME  or  TACAN  RWY  14.  Amdt.  3 

•  •  •  Effective  June  7, 1989 

Ruston.  LA— Ruston  Muni,  VOR/DME-A. 
Amdt  10 

•  *  *  Effective  fane  1, 1989 

Fort  Wayne.  IN— Fort  Wayne  Muni/Baer 

nd/,lLSRWT6,  Amdt.13 
Detroit,  MI — Detroit  Metropolitan  Wayne 

County,  ILS  RWY,  3R.  Amdt.  11 

(FR  Doc.  89-14451  Filed  6-16-89:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Off  ic«  Of  th«  Secretary 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

Office  of  the  Aeetstant  Secretary  for 
Housing— Fesleral  Housing 


Office  of  the  Assistant  Secretary  for 
Oominuwity  Planning  end 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  1 1 1, 200. 57«.  90S,  and 
960 

(Docket  No.  N-a9-2004] 

Revised  Effective  Dales;  Corrections 

AQEMCV:  Office  of  the  Secretary;  Of^ce 
of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity;  Office 
of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner;  Office 
of  the  Assistant  Secretary  for 
Community  Plannmg  and  Development; 
and  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing,  HUD. 


I     ■ '  '  "'•  ^y■-tr.T;■,,.-s''j/!:L 
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action:  Notice  ot  revised  effective 
dates;  corrections. 

summary:  The  Department  of  Housing 
and  Urban  Development  Act  requires 
HUD  to  wait  30  calendar  days  of 
continuous  session  of  Congress  before  it 
makes  a  published  rule  effective.  The 
Department  computed  and  announced, 
at  the  time  of  publication,  the  effective 
dates  for  the  final  and  interim  rules 
listed  in  the  "Supplementary 
Information"  section  of  this  document. 
Because  Congress  recessed  earlier  than 
scheduled  for  a  "conditional 
adjournment,"  the  Department  must 
revise  its  previously  published  effective 
dates.  This  document  announces  the 
new  dates. 

DATES:  See  the  individual  amendments 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grady  J.  Norris,  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Telephone:  (202) 
755-7055.  (This  is  not  a  toll-free 
number.) 

SUPPt.EMENTARY  INFORMATION:  Section 
7(o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(o))  requires  HUD  to  delay  the 
effectiveness  of  a  published  rule  until  30 
days  of  continuous  session  of  Congress 
have  elapsrd.  HUD  computes  the 
effective  date  for  a  particular  rule  by 
counting  30  session  days  of  Congress 
(which  excludes  recesses  for  holidays) 
from  the  day  after  the  date  of 
publication  of  the  final  or  interim  rule. 
This  method  relies  on  the  published 
schedule  of  Congress.  This  year, 
Congress  decided  to  begin  its  Memorial 
Day  recess  earher  than  the  published 
schedule.  For  this  reason.  HUD  must 
delay  the  effective  date  of  several  rules 
until  30  continuous  session  days  of 
Congress  have  elapsed. 

Accordingly,  the  Department  amends 
24  CFR  Chapters  I,  U,  III,  and  IX  as 
follows: 

PART  III— {AIMENDED] 

1.  In  FR  Doc.  89-10981,  24  CFR  Part 
111,  Fair  Housing  Assistance  Program, 
Final  Rule  [Docket  No.  R-89-1404;  FR- 
2403],  on  page  20094,  in  the  issue  of 
Tuesday,  May  9, 1989,  the  announced 
effective  date  of  June  19, 1989  is 
corrected  to  read  as  follows: 
EFFECTIVE  DATE:  June  20, 1989. 

PART  200— {AMENDED] 

2.  In  FR  Doc.  89-10982.  24  CFR  Part 
200,  Scope  and  Nature  of  FHA 
Appraisals  and  Property  Inspections, 


Final  Rule  (Docket  No.  R-fl»-1355;  FR- 
2025],  on  page  19886,  in  the  issue  of 
Tuesday.  May  9. 1989,  the  announced 
effective  date  of  June  19. 1989  is 
corrected  to  read  as  follows: 
EFFECTIVE  DATE:  June  20. 1989. 

PART  570— {AMENDED! 

3.  In  FR  Doc.  89-11615.  24  CFR  Part 
570.  Urban  Development  Action  Granti 
Implementation  of  Prohibitions  on  Use 
for  Business  Relocations,  Final  Rule 
(Docket  No.  R-89-1384;  FR-2500],  on 
page  21166,  in  the  issue  of  Tuesday,  May 
16, 1989.  the  announced  effective  date  of 
June  30. 1989  is  corrected  to  read  as 
follows: 

EFFECTIVE  DATE:  July  11. 1909. 

4.  In  FR  Doc.  89-11736,  24  CFR  Part 
570.  Urban  Development  Action  Grants 
(UDAG)  Program;  Changes  to  Project 
Selection  System.  Interim  Rule  [Docket 
No.  R-89-1440;  FR-2647].  on  page  21388. 
in  the  issue  of  Wednesday.  May  17. 
1989,  the  announced  effective  date  of 
June  30, 1989  is  corrected  to  read  as 
follows: 

DATES:  Effective  date:  July  12, 1989. 
Comment  due  date:  June  16, 1989. 

PARTS  905  AND  960— {AMENDED] 

5.  In  FR  Doc.  89-11436.  24  CFR  Parts 
905  and  960,  Preference  for  Elderly 
Families  and  Discretionary  Preference 
for  Near  Elderly  Families  in  Public 
Housing  Projects  for  Elderly  Families, 
Final  Rule  [Docket  No.  R-89-1417;  FR- 
2505],  on  page  20758.  in  the  issue  of 
Friday.  May  12. 1989.  the  announced 
effective  date  of  June  20, 1989  is 
corrected  to  read  as  follows: 
EFFECnVE  DATE:  June  23, 1989. 

Authority:  Sec.  7(d],  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Dated:  June  13, 1989. 
Grady  ).  Notris, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  89-14436  Filed  6-16-89;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-42002J;  FRL-3603-6] 

Ruoroall(enes;  Program  Review 
Concerning  Mutagenicity  and 
Oncogenicity  Testing  Under  Final  Test 
Rule;  Solicitation  for  Interested  Parties 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 


summary:  Pursuant  to  the  Toxic 
Substances  Control  Act  (TSCA),  on  June 
8, 1987  (52  FR  21516).  EPA  issued  a  final 
rule  requiring  testing  for  certain  health 
effects  for  the  following  fluoroalkenes: 
Vinyl  fluoride  (VF;  CAS  No.  75-02-5). 
vinylidene  fluoride  (VDF;  CAS  No.  75- 
38-7),  hexafluoropropene  (HFP;  CAS  No. 
116-15-4)  and  tetrafluoroethane  (TFE; 
CAS  No.  116-14-3).  Included  in  the  rule 
was  a  commitment  by  EPA  to  allow  a 
public  review  prior  to  proceeding  with 
Tier  III  mutagenicity  testing  (the  mouse 
visible  specific  locus  test  (MVSL)  or 
heritable  translocation  test)  or 
oncogenicity  testing.  This  review  is 
specific  to  VF  and  HFP.  the  two 
fluoroalkenes  for  which  such  testing 
requirements  have  been  triggered  by 
testing  completed  under  the  rule.  This 
notice  announces  a  public  meeting  to 
discuss  such  testing  for  VF  and  HFP, 
and  requests  all  persons  desiring  to 
have  the  status  of  "interested  89T-357 
parties"  in  participating  in  discussions 
to  notify  EPA  of  their  interest. 

DATES:  Submit  written  notice  of  interest 
to  be  designated  an  "interested  party" 
for  the  purposes  of  participating  in  the 
public  meeting  on  or  before  July  12, 1989. 
The  public  meeting  will  be  held  on  July 
19, 1989,  at  1  p.m.  in  Rm.  NE-103,  401  M 
Street  SW.,  Washington,  DC. 

ADDRESS:  Submit  written  request  to  be 
an  "interested  party"  in  triplicate, 
identified  by  the  document  control 
number  (OPTS-42002J)  to:  TSCA  Public 
Docket  Office  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NE-G004,  401  M  Street  SW., 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  EB-44,  401  M. 
Street  SW..  Washington.  DC  20460,  (202) 
554-1404.  TDD  (202)  554-0551. 

Persons  interested  in  attending  the 
public  meeting  should  notify  EPA  by 
telephone  on  or  before  July  18. 1989. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  June  8. 1987  (52  FR 
21516),  EPA  issued  a  final  test  rule  under 
section  4(a)  of  TSCA  to  require  health 
effects  testing  of  VF,  VDF.  HFP,  and 
TFE.  In  the  final  rule.  EPA  required 
mutagenicity' tests  which  could  trigger 
either  oncogenicity  or  additional  (Tier 
III)  mutagenicity  gene  testing.  In  the 
case  of  VF.  testing  was  positive  for  gene 
mutation  effects  in  the  Drosophila  sex- 
linked  recessive  lethal  assay  (SLRL), 
triggering  testing  in  the  MVSL  assay. 
Similarly.  HFP  was  positive  in  both  the 
in  vivo  cytogenetics  and  the  mouse 
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micronuclettt  aaMys.  triggering 
oncogenicity  teating.  Regults  of  testing 
on  VDF  and  TFE  did  not  trigger 
additional  testing. 

The  mutagenicity  tests  cited  for  IWP 
were  actually  peiformed  prior  to 
publication  of  the  fluoroalkenes  final 
rule,  and  are  summarized  therein,  but 
oncogenicity  testing  for  HFP  was 
deferred  until  after  the  subchronic  assay 
for  HFP  required  in  the  final  rule  was 
completed  and  a  public  program  review 
was  held.  In  the  case  of  the  MVSL  test 
requirement  for  VF,  EPA  intends  ta 
delay  requiring  test  initiation  until  after 
a  proposed  rule  published  on  December 
23. 1988.  concerning  the  MVSL  and  an 
alternate  test,  the  mouse  biochemical 
specific  locus  test  (MBSL),  results  in  a 
final  rule.  Finalization  of  the  MVSL  rule 
is  expected  in  the  fall  or  winter  of  1960. 
VF  and  VDF  are  currently  undergoing 
oncogenicity  testing  as  required  under 
the  Fluoroalkenes  Final  Rule. 

EPA  is  pid>bshiDg  this  notice  to 
announce  a  public  program  review  to 
allow  interested  p^jties  opportunity  to 
comment  on  EPA's  conclusions 
regarding  testing  requirements  for  VF, 
for  Tier  III  mutagenicity  testing  in  the 
MVSL  and  for  HFP,  in  the  oncogenicity 
assay. 

I.  Identification  of  Interested  Parties 

Those  individuals  and  groups  who 
respond  to  EPA's  notice  by  the 
deadlines  established  in  the  notice  will 
have  the  status  of  "interested  parties" 
for  the  purpose  of  this  public  program 
review  and  will  have  the  opportunity  to 
participate  in  it  Individuals  and  groups 
desiring  to  have  (he  status  of  "interested 
parties"  for  the  public  program  review 
for  MVSL  testing  of  VF  and  oncogenicity 
testing  of  hffT  should  submit  a  written 
request  to  the  Agency  at  the  address 
given  above  on  or  before  July  12, 1969. 

II.  Public  MeetiBg 

A  public  meeting  will  be  held  at  1  p.m. 
on  )uly  19. 1989,  in  Rm.  103,  Northeast 
Mall.  EPA  Headquarters,  401  M  St..  SW.. 
Washington,  DC,  to  review  the  MVSL 
and  oncogenicity  testing  reqnirements 
for  VF  and  HFP,  respectively.  Persons 
interested  in  attending  this  meeting 
should  notify  the  EPA  TSCA  Assistance 
Office  by  telephone  at  the  number  Hsted 
above  on  or  before  }uly  18, 1989. 

III.  IMevaat  Available  Studies 

In  accordance  with  the  requivements 
of  the  Fluoroalkenes  Final  Rule,  all 
studies  completed  in  fulfillment  of  the 
testing  requirements  of  the  rule  must  be 
submitted  to  EPA,  and  all  of  the  studies 
are  then  available  to  the  public. 


Furthermore,  EPA  establisiiBd  a 
rulemaking  record  for  the  rule,  whidi 
included  documents  and  references  in 
support  of  the  rale.  This  entire  docket, 
except  for  Confidential  Business 
Information  tCBS],  is  also  available  to 
the  public.  For  the  purposes  of  this 
public  program  review,  the  following 
studies  are  of  particular  interest,  aod 
can  be  obtained  from  the  TSCA  Public 
Docket  Office  at  the  address  given  in 
thisnotioe. 

(1)  Ei.  duPont  de  Nemours  k 
Company.  Evaluation  of 
Hexafluoropropylene  in  the  In  Vitro 
Assay  for  Chromosome  Aberrations  in 
Chinese  Hamster  Ovary  (CHO)  Cells. 
Submitted  to  U.S.  EPA.  (July  23, 1986). 

[2]  E.I.  duPont  de  Nemours  & 
Company.  Mutagenicity  Evaluation  of 
Hexafluoropropylene  in  the  CHO/HPRT 
Assay.  Submitted  to  U.S.  Q>A.  (February 
3. 1986). 

[3]  E.I.  duPont  de  Nemours  & 
Company.  Ninety-Day  Inhalation 
Toxicity  Study  in  Rats  and  Mice  with 
Hexafluoropropene.  Submitted  to  U.S. 
EPA  by  the  Chemical  Manufacturers 
Association.  (January  29, 1969). 

(4)  E.I.  duPont  de  Nemours  4 
Company.  Mutagenicity  Test  on  Vinyl 
Fluoride;  Drosophila  Melanogaster  Sex- 
Liniced  Recessive  Lethal  Test.  Submitted 
to  U.S.  EPA  by  the  Chemical 
Manufacturers  Association  (August  IS. 
1988). 

Aaftority:  15  U.8.C.  2603. 
Dated:  May  ».  1989. 

GaryE.Tlmm. 

Acting  DinctoT,  Existing  Chemical 

Assessment  Diviaion.  Office  of  Toxic 

Substances. 

[FR  Doc  a»-1445g  Filed  6-16-88-.  8:45  am] 
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FEDERAL  COMMUNICATIOMS 

comussiON 


47  CFR  Part  73 

5949] 

Radio  Broadcaating  Servicas;  Maaon 
City  and  Iowa  City,  Iowa 

AQINCV:  Federal  Communications 

Commission. 

ACTtOM:  Pinal  rule. 

Wttnamff.  The  Commission,  at  tiie 
lequest  of  191NA,  btc,  substitutes 
Channel  231C1  for  Channel  230C1  at 
Iowa  City,  Iowa,  and  modifies  its  license 
for  Station  KRNA(FM)  to  specify 
operation  on  Ihe  a#|acent  channel.  At 


the  request  of  B-Y  Conmmnications, 
Inc..  the  Commission  substitutes 
Channel  230C1  for  Channel  228A  at 
Mason  City,  Iowa,  and  modifies  its 
license  for  Station  KNIQ  to  specify 
operation  on  (he  higher  powered 
channel  Channel  231C1  can  be  allotted 
to  Iowa  City  with  a  site  restriction  of 
21.1  kilometers  (13  miles]  west  to 
accommodate  its  desired  site.  The 
coordinates  for  this  allotmeat  are  North 
Latitude  41-42-42  and  West  Longitude 
01-«6-54.  Channel  230C1  can  be  allotted 
to  Mason  City  in  compliance  with  the 
Conunission's  nuntnum  distance 
separation  requirements  and  can  be 
used  at  the  present  transmitter  site  of 
Station  KNIQ.  The  coordinates  for  this 
allotment  are  North  Latitude  43-06-50 
and  West  Longitude  93-14-39.  Witii  this 
action,  this  proceeding  is  terminated. 

EFFECnVC  DATE  July  28. 1989. 

FOR  Fvnrmen  mfomiation  contact: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
{202)  634-6530. 


auppLEiteNTAav  imfowhatwic  lliis  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  68-131, 
adopted  May  22, 1989,  and  released  June 
IS,  1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  ^is  decision  may 
also  be|nirchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
14U,  Washington,  DC  20037. 

List  «f  Sufafecte  in  C7  CFK  Part  7S 

Radio  broadcasting. 

PART  7»-{AMEN0ED1 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuOtority:  47  U.S.C.  154.  303. 

973.202    lAmendad] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments,  is  amended  by  revising  the 
entry  for  Iowa  City,  Iowa,  by  removing 
Channel  230C1  and  adding  Channel 
231  Cl.  The  entry  for  Mason  City,  Iowa, 
is  revised  by  removing  Channel  228A 
and  adding  Channel  230C1. 

Federal  Communications  l^ommisaion. 
Karl  A.  Keasinger, 

Chief  AHocatiora  Branch.  Policy  vnd  Rules 
Division,  Mass  Media  Bureau. 
{FR  Doc.  89-14427  FUed  6-16-89:  8:45  am) 
mxata  coos  s74a-«*^ 
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47  CFR  Part  73 


(MM  Docket  No.  M-389;  RM-63661 

Radio  Broadcasting  Services; 
Bozaman,  Montana 

AOCMCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  *27lC2  to  Bozeman,  Montana, 
reserving  the  channel  for 
noncommercial  educational  use,  in 
response  to  a  petition  filed  by  Eastern 
Montana  College.  The  coordinates  for 
Channel  •27lC;2  at  Bozeman  are  45-40- 
54  and  111-02-ia  With  this  action,  this 
proceeding  is  terminated. 

effective  date:  July  28. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

8UPPIXMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-389, 
adopted  May  22, 1989,  and  released  June 
13, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  79-4  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    lAmended] 

2.  In  5  73.202(b).  the  Table  of  FM 
Allotments  under  Bozemaa  Montana,  is 
amended  by  adding  Channel  *271C2. 

Federal  Conununicatioiu  Commiasioa 

Kari  Kensinger. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  89-14426  Filed  6-16-89:  8:45  am] 
BttXINQ  coo^  trii-oi-M 


47  CFR  Part  76 

(MM  Docket  8S-349.  QEN  Docket  No.  87- 
107,  RM-615%  FCC  89-162] 

Carriage  of  TV  Signals  on  Cable 
Systems  and  Input  Selactor  Switches 
Used  in  Conjunction  With  Cat>le 
Television  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


:  The  action  taken  herein 
deletes,  from  the  Commission's  rules,  all 
mandatory  carriage  requirements  for 
cable  systems.  It  also  reinstates  the 
input  selector  switch  offer  and  consumer 
information  requirements  for  cable 
systems.  This  action  is  taken  in  order  to 
comply  with  the  United  States  Court  of 
Appeals  decision  in  Century 
Communications  Corp.  v.  FCC, 
December  11, 1987. 

OATES:  Effective  Date:  July  14, 1989. 

Compliance  Date:  Cable  systems  will 
now  have  to  comply  with  these 
requirements  by  November  1, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Scott  Roberts,  Mass  Media  Bureau,  (202) 
632-6302. 

SliPPLEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
MM  Docket  No.  85-349,  GEN  Docket  87- 
107,  and  RM-6152  adopted  May  18, 1989, 
and  released  May  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  Northwest,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  Northwest,  Suite  140. 
Washington,  DC  20037. 

Summary  of  the  Order 

1.  On  December  11, 1987,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  invalidated  the 
Commission's  interim  must  carry  rules 
for  cable  television  systems,  as  adopted 
pursuant  to  MM  Docket  No.  65-349,  in 
Century  Communications  Corp.  v.  FCC 
(Century),  No.  86-1683,  835  F.  2d  292 
(D.C.  Cir..  December  11. 1987).  It  was 
unclear,  however,  whether  the  court's 
ruling  invalidated  all  aspects  of  the 
Commission's  order  in  that  proceeding, 
that  is,  whether  the  ruling  extended 
beyond  the  interim  mandatory  carriage 
obligations  to  include  the  input  selector 
switch  and  consumer  education 
requirements  imposed  by  47  CFR  76.66. 


Therefore,  the  Commission,  on 
December  23, 1987,  filed  a  motion  for 
clarification  of  the  Century  decision 
with  the  United  States  Court  of  Appeals 
in  order  to  resolve  this  matter.  In 
conjunction  with  that  filing,  the 
Commission  stayed  the  requirements  of 
Section  76.66  pending  court  clarification. 

2.  On  January  29. 1988  the  court  issued 
an  Order.  No.  86-1683,  837  F.  2d  517. 
clarifying  that  its  decision  in  Century 
does  not  invalidate  the  input  selector 
switch  and  consumer  education 
requirements  that  were  also  adopted 
pursuant  to  the  must  carry  proceeding. 
Therein,  the  coiul  instructed  the 
Commission  on  remand  to  make 
appropriate  adjustment  to  its  rules  in 
light  of  the  invalidation  of  the  interim 
must  carry  rules. 

3.  In  compliance  with  the  court's 
ruling  and  instructions,  we  are 
eliminating  all  those  portions  of  our 
interim  rules  pertaining  to  the 
mandatory  carriage  of  television 
broadcast  signals  on  cable  systems  and 
are  revising  other  sections  of  our  rules, 
in  particular,  those  in  Section  76.66 
pertaining  to  the  input  selector  switch 
and  consumer  education  requirements, 
to  eliminate  reference  to  must  carry 
requirements. 

4.  As  part  of  our  action  herein,  we  are 
revising  the  date  by  which  cable 
systems  must  comply  with  the  input 
selector  switch  offer  and  consumer 
education  requirements,  as  set  forth  in 

§  76.66.  In  order  to  provide  sufficient 
lead  time  that  is  required  by  the  billing 
systems  used  by  many  cable  sj'stems. 
those  systems  that  have  not  yet  mailed 
to  subscribers  the  switch  offer  and 
consumer  education  information 
required  under  the  provisions  of  {  76.66 
that  were  in  effect  prior  to  the  stay  of 
the  compliance  date,  will  have  until 
November  1, 1989,  to  fulfill  those 
requirements.  Cable  systems  that  have 
complied  with  the  provisions  of  S  76.66 
in  effect  prior  to  the  stay,  will  not  be 
required  to  do  a  supplemental  mailing. 
but  will  have  to  include  the  new 
informational  requirement  in  their  next 
annual  consumer  information  mailing. 
This  information  should  be  provided  to 
all  new  subscribers,  however,  as 
promptly  as  possible  and  commence  for 
all  subscribers  no  later  than  November 
1,1989. 

5.  Accordingly.  //  is  ordered  that 

§  76.5  and  S§  76.55  through  76.70  of  the 
Commission's  rules  are  amended,  as 
shown  below,  effective  July  14. 1989.  // 
is  further  ordered  Thai  the  Petition  for 
Rule  Making  (RM-6152)  filed  jointly  by 
the  Association  of  Independent 
Television  Stations,  Inc.  and  the 
National  Association  of  Public 
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Television  Stations  is  dismissed  as 
moot.  //  is  further  ordered  That  cable 
systems  that  have  already  complied 
with  the  provisions  of  8  76.66  in  effect 
prior  to  the  December  23. 1987  stay  of 
the  rules,  need  not  do  a  supplemental 
mailing  to  comply  with  the  revised  rules. 
Finally,  //  is  ordered  That  the  Petition 
for  Supplemental  Inquiry  or  Issuance  of 
a  Further  Notice  of  Proposed  Rule 
Making  filed  by  Mr.  Richard  S.  Leghorn 
is  denied.  Authority  for  these  actions  is 
provided  in  sections  4(1)  and  303  of  the 
Communications  Act  of  1034,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

PART  76— (AMENDED) 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303,  and  521. 
S76.8    [Amended] 

2.  Section  76.5  is  amended  by 
removing  paragraphs  (d),  (j),  (jj),  (kk) 
and  (11)  in  their  entirety  and 
redesignating  paragraphs  (e)  through  (i) 
as  (d)  through  (h),  and  paragraphs  (k) 
through  (nn)  as  (i)  through  (ii). 

3.  Section  76.53  is  amended  by 
revising  the  Brst  sentence  to  read  as 
follows: 

1 78.53    R«f tr«nc«  point*. 

The  following  list  of  reference  points 
shall  be  used  to  identify  the  boundaries 
of  the  major  and  smaller  ^levision 
markets  (defined  in  9  76.5). 

976.55   [RtmovMl] 

4.  Section  76.55  is  removed  in  its 
entirety. 

9  76.56    [Ramovcd] 

5.  Section  76.56  is  removed  in  its 
entirety. 

$78.56    (RamovMl] 

6.  Section  76.58  is  removed  in  its 
entirety. 

7.  Section  76.60  is  revised  in  its 
entirety  to  read  as  follows: 

9  76.80    Carrtog*  of  othor  television 
signals. 

A  cable  system  may  carry  the  signals 
of  any  television  station  including  low 
power  television  stations,  television 
translator  stations,  foreign  television 
stations,  subscription  television 
broadcasts,  satellite  distributed  program 
services,  direct  broadcast  satellite 
stations  and  programming  from  any 
other  source.  A  cable  system  may  also 
carry  any  ancillary  service  transmission 


on  the  vertical  blanking  interval  or  the 
aural  baseband  of  any  television 
broadcast  signal  including,  but  not 
limited  to,  multichannel  television  sound 
and  teletext. 

8.  Section  76.62  is  revised  in  its 
entirety  to  read  as  follows: 

9  78.82    Manner  of  carriage. 

Where  a  television  broadcast  signal  is 
carried  by  a  cable  system,  the  signal 
shall  be  carried  without  material 
degradation  and  programs  broadcast 
shall  be  carried  in  full,  without  deletion 
or  alteration  of  any  portion  thereof. 

9  76.C4    [Removed] 

9.  Section  76.64  is  removed  in  its 
entirety. 

10.  Section  76.66  is  amended  by 
revising  paragraphs  (c)  introductory  text 
and  (c){1);  and,  removing  paragraph      ' 
(c)(2J  and  making  it  reserved  to  read  as 
follows: 

9  76.68    Input  selector  switches  and 
consume^  education. 

(c)  The  cable  system  operator  shall 
provide  the  following  information  to 
each  subscriber  at  the  time  of 
installation  of  cable  service  and  to 
existing  subscribers,  in  writing,  by 
November  1, 1989,  and  annually 
thereafter  to  all  subscribers.  Operators 
may  use  whatever  language  they  deem 
appropriate  to  convey  the  following: 

(1)  The  cable  system  is  not  required  to 
carry  any  off-the-air  broadcast  signal; 
but,  of  course,  may  choose  to  do  so; 
thus, 

(2)  [Reserved]  . 

•        *        •        *        * 

11.  Section  76.70  is  revised  to  read  as 
follows: 

9  76.70    Exemption  from  Input  selector 
switch  rules. 

(a)  In  any  case  of  cable  systems 
serving  conmiimities  where  no  portion 
of  the  community  is  covered  by  the 
predicted  Grade  B  contour  of  at  least 
one  full  service  broadcast  television 
station,  or  non-commercial  educational 
television  translator  station  operating 
with  5  or  more  watts  output  power  and 
where  the  signals  of  no  such  broadcast 
stations.are  "significantly  viewed"  in 
the  county  where  such  a  cable  system  is 
located,  the  cable  system  shall  be 
exempt  from  the  provisions  of  9  76.66. 
Cable  systems  may  be  eligible  for  this 
exemption  where  they  demonstrate  with 
engineering  studies  prepared  in 
accordance  with  9  73.686  of  this  chapter 
or  other  showings  that  broadcast  signals 
meeting  the  above  criteria  are  not 
actually  viewable  within  the  community. 

(b)  Where  a  new  full  service 
broadcast  television  station,  or  new 


non-commercial  educational  television 
translator  station  with  5  or  more  watts, 
or  an  existing  such  station  of  either  type 
with  newly  upgraded  facilities  provides 
predicted  Grade  B  service  to  a 
community  served  by  a  cable  system 
previously  exempt  under  paragraph  (a) 
of  this  section,  or  the  signal  of  any  such 
broadcast  station  is  newly  determined 
to  be  "significantly  viewed"  in  the 
county  where  such  a  cable  system  is 
located,  the  cable  system  at  that  time  is 
required  to  comply  fully  with  the 
provisions  of  9  76.66.  Cable  systems 
may  retain  their  exemption  under 
paragraph  (a)  of  this  section  where  they 
demonstrate  with  engineering  studies 
prepared  in  accordance  with  9  73.686  of 
this  chapter  or  other  showings  that 
broadcast  signals  meeting  the  above 
criteria  are  not  actually  viewable  within 
the  community. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  89-14425  Filed  6-16-89;  8:45  am] 

BILUNQ  CODE  (Tll-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Dockst  No.  PS-97] 

RIN  2137— AB  20 

Confirmation  or  Revision  of  Maximum 
Allowable  Operating  Pressure; 
AHemative  Method;  Correction 

agency:  Omce  of  Pipeline  Safety  (OPS), 
Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  correct  amendment 
number. 

summary:  This  notice  corrects  the 
amendment  number  of  final  rule 
document  89-13388  published  in  the 
Federal  Register  on  Tuesday,  June  6, 
1969  (54  FR  24173).  In  the  document 
heading  on  page  24173,  the  amendment 
number,  "Amdt.  192-60A,"  is  changed  to 
read  "Amdt.  192-63." 

FOR  FURTHER  INFORMATION  CONTACT 

L.M.  Furrow  366-2392. 

Issued  in  Washington,  DC  on  June  13, 1989. 
Rldiaid  L  Beam, 
Director,  Office  ofPipeiine  Safety. 
[FR  Doc.  89-14398  Filed  6-16-69;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
{Docket  No.  61132-9033] 

Groundfish  of  the  Qutf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce, 
action:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  total  allowable 
catch  (TAG)  of  pelagic  shelf  rockfish  in 
the  Eastern  Regulatory  Area  of  the  Gulf 
of  Alaska  has  been  reached.  The 
Secretary  of  Commerce  (Secretary)  is 
prohibiting  directed  fishing  for  and 
further  retention  of  pelagic  shelf  roclcfish 
by  vessels  fishing  in  this  area  from  12:00 
noon.  Alaska  Daylight  Time  (a.d.t.),  on 
June  13, 1989,  through  December  31, 
1989. 

DATES:  Elective  from  12.-00  noon,  a.d.t., 
on  June  13,  until  midnight,  Alaska 
Standard  Time,  December  31, 1989. 
ADDRESSES:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director, 
Alaska  Region  (Regional  Director), 
National  Marine  Fisheries  Service,  P.O. 
Box  21688,  Juneau,  Alaska  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker,  Fishery  Management 
Biologist,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 


Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FWP  are 
at  50  CFR  Part  672.  Section  672.20(a)  of 
the  regulations  establishes  an  optimum 
yield  (OY)  range  of  116,000-800,000 
metric  tons  (mt)  for  all  groundfish 
species  in  the  Gulf  of  Alaska.  Total 
allowable  catches  (TACs)  for  target 
species  and  species  groups  are  specified 
annually  within  the  OY  range  and 
apportioned  among  the  regulatory  areas 
and  districts. 

The  1989  TAG  specified  for  pelagic 
shelf  rockfish  in  the  Eastern  Regulatory 
area  is  400  mt  (54  FT^  6524,  February  13, 
1989).  "Pelagic  shelf  rockfish"  include 
the  following  five  species  of  Sebastes: 
black  roclcfish  (S.  meianops],  blue 
rockfish  (5.  mystinus],  dusky  rockfish  (S. 
ciiiatus],  widow  rockfish  [S.  entomeias] 
and  yellowtail  rockfish  (S.  flavidus).  The 
Regional  Director  reports  that  vessels 
have  landed  505  mt  of  pelagic  shelf 
rockfish  through  June  8  in  the  Eastern 
Regulatory  Area;  the  entire  TAG  has 
been  harvested. 

Therefore,  pursuant  to  9  672.20(c){2)(i), 
the  Secretary  is  prohibiting  further 
fishing  for  the  retention  of  pelagic  shelf 
rockfish  effective  12:00  noon,  a.d.t.,  June 
13, 1989.  Any  pelagic  shelf  rockfish 
caught  in  the  Eastern  Regulatory  area 
after  that  date  must  be  treated  as 
prohibited  species  and  discarded  at  sea. 

Overharvesting  of  pelagic  shelf 
roclcfish  will  result  unless  this  notice 


takes  effect  promptly.  Therefore,  NOAA 
finds  for  good  cause  that  prior 
opportunity  for  pubhc  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  tills 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  June  28. 1989.  If  written  comments 
are  received  which  oppose  or  protest 
this  action,  the  Secretary  will  reconsider 
the  necessity  of  this  action,  and,  as  soon 
as  practicable  after  that  reconsideration, 
will  publish  in  the  Federal  Register  a 
notice  either  of  continued  effectiveness 
of  the  adjustment,  responding  to 
comments  received,  or  modifying  or 
rescinding  the  adjustment. 

Classificatioii 

This  action  is  taken  under  99  672.22 
and  672.24.  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801,  et  seq. 
Dated:  June  13, 1989. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Consen-alion 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-14403  Filed  6-13-89:  4:30  am] 
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This  MCtion  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rutes  and 
regulatione.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  Oile 
malting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conaarvation  Sarvic* 

Commodity  Credit  Corporation 
7  CFR  Parts  709,1403, 1404, 1408 

Debt  Sattlament  Policies  and 
Procedures 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  Commodity 
Credit  Corporation,  USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  7  CFR  Parts  709, 1403  and  1408 
which  relate  to  the  administration  of 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC) 
programs  in  order  to  set  forth  the 
policies  and  procedures  of  CCC  and 
ASCS  regarding  delinquent  debts  arising 
out  of  domestic  transactions  and  the 
assignment  of  payments.  This  proposed 
rule  would  set  forth  the  policies  and 
procedures  CCC  will  use  to  settle  debts 
owed  to  CCC  and  other  agencies  of  the 
United  States.  To  the  extent  practicable, 
the  proposed  rule  would  provide  that 
CCC  policies  and  procedures  would 
conform  to  the  general  guidelines  set 
forth  in  the  Federal  Claims  Collection 
Act.  as  amended  by  the  Debt  Collection 
Act  of  1982  (31  U.S.C.  3711.  et  seq.).  To 
the  extent  practicable,  CCC  would  also 
follow  the  provisions  of  the  Federal 
Claims  Collection  Standards  (4  CFR 
Parts  101-105)  with  respect  to 
administrative  actions  undertaken  by 
CCC  to  settle  claims.  In  addition,  this 
proposed  rule  would  set  forth  the 
manner  in  which  CCC  and  ASCS 
payments  may  be  assigned  at  7  CFR  Part 
1404  and  delete  the  current  provisions  at 
7  CFR  Part  709. 

DATES:  Comments  must  be  received  by 
July  19, 1989. 

AOORESS:  Comments  concerning  this 
proposed  regulation  should  be 
addressed  to:  Director.  Fiscal  Division. 


ASCS,  U.S.  Department  of  Agriculture, 
P.O.  Box  2415.  Washington.  DC  20013. 
All  comments  submitted  in  response  to 
this  proposed  rule  will  be  available  for 
public  inspection,  in  Room  6094,  South 
Building.  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  between 
8:30  am  and  4:00  pm.  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT 

Paula  Roney,  Claims  Administration  and 
Contract  Procedures  Branch,  Fiscal 
Division,  ASCS,  (202)  447-4061. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  classiHed  as  "not 
major"  because  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  and  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  signiflcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterpri<'es  to  compete 
with  foreign-bascd  crlerprises  in 
domestic  or  export  markets. 

This  action  does  not  constitute  a 
review  as  to  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
DR  1512-1.  No  sunset  review  date  has 
been  set  for  this  regulation  because 
review  is  ongoing. 

This  action  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and 
others  and  will  not  have  a  signiflcant 
impact  on  a  substantial  number  of  small 
entities.  Furthermore,  neither  ASCS  nor 
CCC  is  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
proposed  rule.  Therefore  this  action  is 
exempt  from  the  provision  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  action  will  not  have  a  signiflcant 
impact  speciflcally  upon  area  and 
community  development;  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14, 1982)  was  not  used 
to  assure  that  units  of  local  government 
are  informed  of  this  action. 

The  Federal  Claims  Collection  Act  of 
1966  (the  Act],  as  amended  by  the  Debt 
Collection  Act  of  1982.  (31  U.S.C.  3711.  et 


seq.],  and  the  joint  regulations 
promulgated  thereunder  by  the 
Comptroller  General  and  the  Attorney 
General  (4  CFR  101-105)  provide 
minimum  standards  for  the 
administrative  collection  of  claims  by 
the  United  States.  The  Act  also  provides 
that  nothing  therein  shall  diminish  the 
existing  authority  of  the  head  of  an 
agency  to  settle,  compromise,  or  close 
claims.  The  CCC  Charter  Act  as 
amended  (15  U.S.C.  714,  et  seq.). 
provides  that  CCC  shall  have  authority 
to  make  final  and  conclusive  settlement 
and  adjustment  of  any  claims  by  or 
against  it  irrespective  of  the  amount  at 
issue.  CCC  is,  therefore,  not  subject  to 
the  provisions  of  the  Federal  Claims 
Collection  Act  or  its  implementing 
regulations.  However,  it  has  been  CCC 
policy  to  follow  the  Federal  Claims 
Collection  Standards  (FCCS)  to  the 
maximum  practicable  extent.  The  FCCS 
require  each  federal  agency  to  take 
aggressive  action  to  collect  debts  owed 
it.  and  to  cooperate  with  other  federal 
agencies  in  their  debt  collection 
activities.  Federal  agencies  are  required 
to  promulgate  regulations  consistent 
with  the  standards. 

Currently.  CCC  follows  procedures  at 
7  CFR  Part  13  for  the  offset  or 
withholding  of  amounts  approved  by 
ASCS  coimty  committees  for 
disbursement  to  agricultural  producers. 
In  all  other  cases,  offset,  withholdings, 
and  stop  payment  policies  at  7  CFR  Part 
1408  are  applicable.  For  procedures 
governing  referrals  of  claims  to  the 
Department  of  Justice  or  the  General 
Accounting  Office  the  procedures  in 
FCCS  (4  CFR  Parts  101-105)  may  be 
followed.  The  regulations  at  7  CFR  Part 
1403  currently  govern  CCC  policies 
regarding  the  assessment  of  late 
payment  charges,  referral  of  delinquent 
debts  to  credit  reporting  agencies,  and 
referral  of  delinquent  debts  to  IRS  for 
tax  refund  o^set. 

This  proposed  rule  would  delete  7 
CFR  Part  1408  which  sets  forth  the 
setoff,  withholding  and  stop  payment 
policies  of  CCC  and  establish  under  a 
single  heading  at  7  CFR  Part  1403.  CCC 
policies  and  procedures  governing  the 
administrative  collection,  discharge,  and 
referral  of  debts. 

The  proposed  rule  would  also  protect 
the  right  of  CCC  and  ASCS  to  collect 
delinquent  debts  when  payments  have 
been  assigned  by  allowing  offset  of  any 
debts  owed  to  CCC  or  ASCS  by  an 
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assignor  before  payment  is  made  to  an 
assignee  in  accordance  with  the 
provisions  of  agricultural  programs 
administered  by  county  and  State  ASC 
committees.  Currently,  offset  may  only 
be  made  of  those  debts  entered  on  the 
applicable  debt  register  prior  to  the  date 
an  assignment  was  accepted  by  CCC  or 
ASCS.  This  change  in  policy  would 
deter  the  circumvention  of  offset  by 
such  practices  as  the  assignment  of 
payments  to  friends,  relatives,  partners, 
or  subsidiary  corporations,  as  well  as 
increase  the  ability  of  CCC  and  ASCS  to 
recoup  delinquent  debts.  This  change 
would  apply  only  to  those  debts  owed  to 
CCC  and  ASCS;  the  current  procedures 
would  continue  to  apply  to  requests  for 
offset  received  from  other  federal 
agencies. 

Under  the  proposed  rule,  the  late 
payment  interest  rate  CCC  would  use 
would  be  a  departure  from  ^e  standard 
late  payment  rate  prescribed  by  31 
U.S.C.  3717,  which  is  based  on  the 
Treasury  Department's  current  value  of 
fimds  rate.  TTie  Treasury  Department 
has  approved  this  alternative  method  of 
assessing  late  payment  interest. 
Currently,  the  late  payment  interest  rate 
is'set  by  CCC  in  a  notice  published  in 
the  Federal  Register.  Such  rate  has  been 
set  at  a  fixed  13  percent  and  remained 
constant  in  spite  of  a  dramatic 
fluctuation  in  interest  rates  in  the  past 
six  years.  This  proposed  rule  would 
provide  that  the  late  payment  rate 
assessed  on  delinquent  debts  would  be 
based  upon  the  rate  CCC  pays  Treasury 
for  funds.  The  late  payment  rate  will  be 
assessed  at  a  rate  three  percentage 
points  higher  than  the  Treasury  rate  that 
is  in  effect  on  the  date  the  debt  becomes 
delinquent.  In  addition,  for  debts  which 
remain  delinquent  for  ninety  (90)  days, 
an  additional  six  percentage  points  will 
be  assessed. 

This  proposed  rule  is  necessary  to 
protect  the  financial  integrity  of  many 
federal  agricultural  programs  by 
ensuring  the  Government  will  be  able  to 
collect,  or  otherwise  settle,  debts  owed 
it  by  various  individuals,  organizations, 
and  corporations. 

In  addition,  this  proposed  rule  would 
delete  7  CFR  Part  709,  which  sets  forth 
the  manner  in  which  ASCS  and  CCC 
payments  may  be  assigned,  and  set  forth 
at  7  CFR  Part  1404  the  criteria  applicable 
to  the  assignment  of  ASCS  and  CCC 
program  payments. 

List  of  Subjects 

7  CFR  Part  709 

Assignment  of  payment. 
7  CFR  Part  1403 

Interest  on  delinquent  debts. 


7  CFR  Part  1404 

Assignment  of  payment. 

7  CFR  Part  1408 

Setoff,  Withholding  and  stop  payment 
policies. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  709— {REMOVED] 

1.  7  CFR  Part  709  is  removed. 

2.  7  CFR  Part  1403  is  revised  to  read  as 
follows: 

PART  1403— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 

Sec 

1403.1  Applicability. 

1403.2  Administration. 

1403.3  Definitions. 

1403.4  Demand  for  payment  of  debts. 

1403.5  Collection  by  payment  in  full. 

1403.6  Collection  by  installment  payments. 

1403.7  Collection  foy  administrative  offset. 

1403.8  Withholding. 

1403.9  Late  payment  interest  and 
administrative  charges. 

1403.10  Waiver  of  late  payment  interest  and 
administrative  charges. 

1403.11  Administrative  appeal. 

1403.12  Additional  administrative  collection 
action. 

1403.13  Contact  with  debtor's  employing 
agency.  * 

1403.14  Prior  provision  of  rights  with  respect 
to  debt 

1403.15  Discharge  of  Debts. 

1403.16  Referral  of  delinquent  debts  to 
credit  reporting  agencies. 

1403.17  Referral  of  debts  to  Department  of 
Justice. 

1403.16    Referring  of  delinquent  debts  to  IRS 
for  tax  refund  offset. 

1403.19  Reporting  of  discharged  debts  to 
IRS. 

1403.20  Referral  of  debts  to  private 
collection  agencies. 

Authority:  15  use  714b  and  714c:  31 
U.S.C.  3711-3716  and  3720A. . 

§  1403.1    Applicability. 

Except  as  may  otherwise  be  provided 
by  statute,  this  part  sets  forth  the 
manner  in  which  the  Commodity  Credit 
Corporation  (CCC)  will  settle  and 
collect  debts  by  and  against  CCC  arising 
out  of  domestic  transactions. 

§1403.2    Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President.  CCC  and  the 
Administrator,  ASCS.  At  the  State  and 
county  level,  the  regulations  in  this  part 
will  be  administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (herein  referred 


to  as  "State  and  county  committees", 
respectively). 

(b)  State  executive  directors,  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President  CCC,  and  the 
Administrator.  ASCS,  or  a  designee, 
from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

S1403J    DefWMons. 

The  following  definitions  shall  be 
applicable  to  this  part 

"Accountant  certified  financial 
statement"  means  an  account  of  the 
assets,  liabilities,  income  and  expenses 
of  a  debtor,  executed  in  accordance  with 
generally  accepted  accounting  principles 
and  attested  to  as  accurate  by  a 
certifled  public  accountant  a  bank,  or 
other  such  qualified  individual  or  entity 
and  by  the  debtor,  under  penalty  of 
perjury. 

"Administrative  charges" meam  the 
additional  costs  of  processing 
delinquent  debts  against  the  debtor,  to 
the  extent  such  costs  are  attributable  to 
the  delinquency.  Such  costs  include,  but 
are  not  limited  to.  costs  incurred  in 
obtaining  a  credit  report,  costs  of 
employing  commercial  firms  to  locate 
debtor,  costs  of  employing  contractors 
for  collection  services,  costs  of  selling 
collateral  or  property  to  satisfy  the  debt. 

"Administrative  offset"  means 
deducting  money  payable  or  held  by  the 
United  States  Government,  or  any 
agency  thereof,  to  satisfy  in  whole  or  in 
part  a  debt  owed  the  Government,  or 
any  agency  thereof. 

"ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  USDA. 

"CCC"  means  the  Commodity  Credit 
Corporation. 

"Claim  "  means  an  amount  of  money 
or  property  which  has  been  determined 
by  CCC,  after  a  notice  of  delinquency 
and  a  demand  for  the  payment  of  the 
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debt  has  been  made  by  CCC  to  be  owed 
to  CCC  by  any  person  other  than  a 
Federal  agency. 

"Credit  reporting  agency"  means: 

(1)  A  reporting  agency  as  defined  at  4 
CFR  102^8).  or 

12)  Any  entity  which  has  entered  into 
an  agreement  with  the  Department  of 
Agriculture  (USDA)  concerning  the 
referral  of  credit  information. 

"Debt"  means  any  amount  owed  to 
CCC  or  owed  by  CCC  which  has  not 
been  satisfied  through  payment  or 
otherwise. 

"Debt  register"  refiers  to  the  account, 
balance  sheet  file,  ledger,  data  file,  or 
similar  record  of  debts  owed  to  CCC 
ASCS,  or  any  other  Government  Agency 
with  respect  to  which  collection  action 
is  being  pursued,  and  which  is 
maintained  in  an  ASCS  office. 

"Debtor-certified  financial  statement " 
means  an  account  of  the  assets, 
liabilities,  income  and  expenses  of  a 
debtor,  executed  in  accordance  with 
generally  accepted  accounting  principles 
and  attested  to  as  accurate  by  die 
debtor,  under  penalty  of  perjury. 

"Delinquent  debt"  meam:  (1)  Any 
debt  owed  to  CCC  that  has  not  been 
paid  by  the  date  S];>ecified  in  the 
applicable  statute,  regulation,  contract 
or  agreement;  or  (2)  Any  debt  that  has 
not  been  paid  by  the  date  specified  in  an 
initial  notification  of  indebtedness 
mailed  or  hand-delivered  pursuant  to 
91403.4. 

"Discharged  debt"  means  any  debt,  or 
part  thereof,  which  CCC  has  determined 
is  uncollectible. 

"Late  payment  interest  rate  "  means 
the  amount  of  interest  charged  on 
delinquent  debts  and  claims.  The  late 
payment  interest  rate  shall  be 
determined  as  of  the  date  a  debt 
becomes  delinquent  and  shall  be  a  rate 
three  (3)  percentage  points  above  the 
monthly  borrowing  rate  of  interest  that 
CCC  pays  to  the  United  States  Treasury 
for  funds. 

"Person" means  an  individual, 
partnership,  association,  corporation, 
estate  or  trust  or  other  business 
enterprise  or  other  legal  entity  and, 
whenever  appHcable.  the  Federal 
Government  or  a  State  government  or 
any  agency  thereof. 

'Salary  offset"  means  the  deduction 
of  money  from  the  current  pay  account 
of  a  present  or  former  Government 
employee  payable  by  the  United  States 
Government  to.  or  held  by  the 
Government  for,  such  person  to  satisfy  a 
debt  that  person  owes  the  Government. 

"Settlement"  means  any  final 
disposition  of  a  debt  or  c^im. 

"System  of  records"  means  a  group  of 
any  records  under  the  control  of  CCC  or 
ASCS  from  which  information  is 


retrieved  by  the  name  of  the  individual, 
organization  or  other  entity  or  by  some 
identifying  number,  symbol,  or  other 
identification  assigned  to  the  individual, 
organization  or  other  entity. 

"Withholding"  means  the  taking  of 
action  to  temporarily  prevent  the 
payment  of  all  amounts  to  a  debtor 
under  one  or  more  contracts  or 
programs. 

91403.4    Demand  for  paynMnl««  debts. 

(a)  When  a  debt  is  due  CCC,  the 
debtor  shall  be  mailed  or  hand-delivered 
an  initial  written  demand  for  payment  of 
such  amount.  If  the  debt  is  not  paid  in 
full  by  the  date  specified  in  the  initial 
demand  letter,  or  if  a  repayment 
schedule  acceptable  to  CCC  has  not 
been  arranged  with  the  debtor,  then  the 
initial  demand  shall  be  followed  by  two 
subsequent  written  demands  at  not 
more  than  30-day  intervals,  unless  it  is 
determined  by  CCC  that  further 
demands  would  be  futile  and  the 
debtor's  response  does  not  require 
rebuttal.  The  initial  or  subsequent 
demand  letters  shall  specify  the 
following: 

(1)  The  basis  for  and  the  amount  of 
the  debt  determined  to  be  due  CCC 
including  the  principal  applicable 
interest,  costs  and  other  charges; 

(2)  CCC's  intent  to  establish  an 
account  on  a  debt  register  30  days  after 
tfie  date  of  the  letter,  or  other  applicable 
period  of  time,  if  the  debt  is  not  paid 
within  that  time; 

(3)  The  applicable  late  payment 
interest  rate. 

(i)  If  a  late  payment  interest  rate  is 
specified  in  the  contract,  agreement  or 
program  regulation,  the  debtor  shaQ  be 
informed  of  that  rate  and  the  date  from 
which  the  late  payment  interest  has 
been  accruing; 

(ii)  If  a  late  payment  interest  rate  is 
not  specified  in  the  contract  agreement 
or  program  regulation,  the  debtor  shall 
be  informed  of  the  applicable  late 
payment  interest  rate  set  out  in  9  1403.9. 

(4)  CCC's  intent  to  collect  die  debt  30 
days  from  the  date  of  the  initial  demand 
letter,  or  other  applicable  period  of  time, 
by  administrative  offset  from  any  CCC 
or  ASCS  payments  due  or  to  become 
due  to  the  debtor,  and  that  the  claim 
may  be  reported  to  other  agencies  of  the 
Federal  government  for  offset  from  any 
amounts  due  or  to  become  due  to  the 
debtor 

(5)  If  not  previously  provided,  the 
debtor's  right  to  request  administrative 
review  by  an  authorized  CCC  official, 
and  the  proper  procedure  for  making 
such  request.  If  the  request  relates  to 
the: 


(i)  Existence  or  amount  of  the  debt,  it 
must  be  made  within  15  days  from  the 
date  of  the  letter 

(ii)  Appropriateness  of  reporting  to  a 
credit  reporting  agency,  it  must  be  made 
within  30  days  from  the  date  of  the 
letter  or 

(iii)  Appropriateness  of  referral  to  IRS 
for  tax  refund  offset,  it  must  be  made 
within  60  days  from  the  date  of  the 
letter. 

(6)  The  debtor's  right  to  a  fiill 
explanation  of  the  debt  and  to  dispute 
any  information  in  the  records  of  CCC 
concerning  the  debt 

(7)  That  CCC  maintains  the  right  to 
initiate  legal  action  to  collect  the 
amount  of  the  debt 

(8)  That  if  any  portion  of  the  debt 
remains  unpaid  or  if  a  repayment 
schedule  satisfactory  to  CCC  has  not 
been  arranged  90  days  after  the  due  date 
specified  in  the  initial  demand  letter, 
then  an  increased  interest  rate  shall  be 
assessed  on  the  unpaid  balance  of  the 
debt  as  prescribed  in  9  1403.9(e); 

(9)  CCCs  intent  if  applicable,  under 
9  1403.16,  to  report  any  delinqoent  debt^ 
to  a  credit  reporting  agency  no  sooner 
than  60  days  from  the  date  of  the  letter 

(10)  CCC's  intent  if  applicable,  under 
9  1403.18.  to  refer  any  delinquent  debt  to 
the  Internal  Revenue  Service,  no  sooner 
than  60  days  from  the  date  of  the  letter, 
to  be  considered  for  offset  against  any 
tax  refund  due  or  to  become  due  the 
debtor. 

(b)  When  CCC  deems  it  necessary  to 
protect  the  Govenunent's  interest 
written  demand  may  be  preceded  by 
other  appropriate  actions. 

9 1403.5    CoWectton  t>y  payment  In  futt. 

(a)  Except  as  CCC  may  provide  in 
accordance  with  9  1403.6,  CCC  shall 
collect  debts  owed  to  the  Government, 
including  applicable  interest  penalties, 
and  administrative  costs,  in  full, 
whenever  feasible  whether  the  debt  is 
being  collected  by  administrative  offset 
or  by  another  method,  including 
voluntary  payment  If  a  debt  is  paid  in 
one  lump  sum  after  the  due  date.  CCC 
will  impose  late  payment  interest  as 
provided  in  §  1403.9,  unless  such  interest 
is  waived  as  provided  in  9  1403.10. 

(b)  Except  as  may  otherwise  be 
provided  by  CCC  in  individual  program 
regulations,  contracts  or  agreements,  if  a 
debt  is  determined  to  exist  after  the 
completion  of  an  administrative  appeal, 
the  interest  rate  applicable  to  the  debt 
on  the  date  written  notice  of  the  initial 
determination  from  which  the  appeal 
arose  was  mailed  or  hand-delivered  to 
the  debtor  shall  continue  to  apply  from 
the  date  of  the  notice  to  the  issuance  of 
the  final  administrative  determination.  If 
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no  other  interest  rate  is  appHcable, 
interest  at  the  rate  charged  by  the  U.S. 
Treasury  for  funds  borrowed  by  CCC  on 
the  date  written  notice  of  the  initial 
determination  was  mailed  or  hand 
delivered  shall  be  assessed  from  the 
date  of  the  notice  to  the  issuance  of  the 
final  administrative  determination.  If  the 
debt  is  not  paid  within  30  days  of  such 
determination,  CCC  will  assess  late 
payment  interest  as  prescribed  in 
§§  1403.9  and  1403.10  fi-om  the  date  of 
the  final  determination. 

§1403.6    Collection  t>y  installment 
payments. 

(a)  Payments  in  installments  may  be 
arranged,  at  CCC's  discretion,  if  a 
debtor  furnishes  satisfactory  evidence  of 
inability  to  pay  a  claim  in  full  by  the 
specified  date.  The  size  and  frequency 
of  installment  payments  shall: 

(1)  Bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay;  and 

(2)  Normally  be  of  sufficient  size  and 
frequency  to  liquidate  the  debt  in  not 
more  than  three  years. 

(b)  Except  as  otherwise  determined  by 
CCC,  no  installment  arrangement  will  be 
considered  unless  the  debtor  submits  a 
debtor  certified  financial  statement 
which  refiects  the  debtor's  assets, 
liabilities,  income,  and  expenses.  CCC 
may  require  an  accountant-certified 
financial  statement  in  lieu  of  a  debtor- 
certified  financial  statement.  The 
financial  statement  shall  not  be  required 
to  be  submitted  sooner  than  15  business 
days  following  its  request  by  CCC. 

(c)  All  installment  payment 
agreements  shall  be  in  writing  and  may 
require  the  payment  of  interest  at  the 
late  payment  interest  rate  in  effect  on 
the  date  such  agreement  is  executed. 
The  installment  agreement  shall  specify 
all  the  terms  of  the  arrangement  and 
include  provision  for  accelerating  the 
debt  in  the  event  the  debtor  defaults.  A 
confession  of  judgment  provision  may 
be  included  in  the  agreement. 

(d)  CCC  may  deem  a  repayment  plan 
to  be  abrogated  if  the  debtor  fails  to 
comply  with  its  terms. 

(e)  If  the  debtor's  financial  statement 
or  other  information  discloses  the 
ownership  of  assets  which  are  not 
encumbered,  the  debtor  may  be  required 
to  secure  the  payment  of  an  installment 
note  by  executing  a  security  agreement 
and  financing  agreement  which  provides 
CCC  a  security  interest  in  the  assets 
until  the  debt  is  paid  in  full. 

(f)  If  the  debtor  owes  more  than  one 
debt  to  CCC.  CCC  may  allow  the  debtor 
to  designate  the  manner  in  which  a 
voluntary  installment  payment  is  to  be 
applied.  If  the  debtor  does  not  designate 
the  application  of  a  voluntary 


installment  or  partial  payment  the 
payment  will  be  applied  to  such  debts 
as  determined  by  CCC. 

S  1403.7    Collection  by  admlnistrativ* 


(a)  The  provisions  of  this  section  shall 
apply  to  all  debts  due  CCC  except  as 
otherwise  provided  in  this  part  and  Part 
1404  of  this  chapter.  This  section  is  not 
applicable  to: 

(1)  CCC  requests  for  administrative 
offset  against  money  payable  to  a 
debtor  from  the  Civil  Service  Retirement 
and  Disability  Fund  and  CCC  requests 
for  salary  ofiset  against  a  present  or 
former  employee  of  the  Federal 
Government  which  shall  be  made  in 
accordance  with  regulations  at  Part  3  of 
this  title; 

(2)  CCC  requests  for  administrative 
offset  against  a  Federal  income  tax 
refund  payable  to  a  debtor  which  shall 
be  made  in  accordance  with  9  1403.18; 

(3)  Cases  in  which  CCC  must  adjust 
by  increasing  or  decreasing,  a  payment 
which  is  to  be  paid  under  a  contract  in 
order  to  properly  make  other  payments 
due  by  CCC;  and 

(4)  Any  case  in  which  collection  of  the 
type  of  debt  involved  by  administrative 
offset  is  explicitly  provided  for  or 
prohibited  by  statute. 

(b)  Debts  due  CCC  shall  be  collected 
by  administrative  ofi'set  from  amounts 
payable  by  CCC  when: 

(1)  The  debtor  has  been  provided 
written  notification  of  the  basis  and 
amount  of  the  debt  and  has  been  given 
an  opportunity  to  make  payment  Such 
written  notification  and  opportunity 
includes  notice  of  the  right  to  pursue  an 
administrative  appeal  in  accordance 
with  Part  780  of  this  title  or  any  other 
applicable  appeal  procedures; 

(2)  The  debtor  has  been  provided  an 
opportunity  to  request  to  inspect  and 
copy  the  records  of  CCC  related  to  the 
debt: 

(3)  The  debtor  has  been  notified  in 
writing  that  the  debt  will  be  collected  by 
administrative  offset  if  not  paid; 

(4)  The  debt  has  not  been  delinquent 
for  more  than  ten  years  or  legal  action  to 
enforce  the  debt  has  not  been  barred  by 
an  applicable  period  of  limitation, 
whichever  is  later;  and 

(5)  The  debtor  has  not  disputed  the 
validity  or  the  amount  of  the  debt,  or,  if 
disputed: 

(i)  The  debtor  has  completed  the 
administrative  appeal  procedure  at  Part 
780  of  this  Title  or  any  other  applicable 
appeal  procedure,  or 

(ii)  An  authorized  CCC  claims  official 
or  claims  officer 

(A)  Determines  that  there  is  no 
reasonable  basis  to  support  the  debtor's 
position;  or 


(B)  Approves  the  offset  and  certifies 
in  writing  that  a  repayment  agreement 
satisfactory  to  CCC  cannot  be  effected 
and  court  adjudication  as  to  the  proper 
payee  or  other  program  operations  is  not 
required. 

(c)  Administrative  ofiset  shall  also  be 
effected  against  amounts  payable  by 
CCC: 

(1)  When  requested  or  approved  by 
the  Department  of  Justice:  or 

(2)  When  a  person  is  indebted  under  a 
judgment  in  favor  of  CCC. 

(d)  Debts  due  CCC  from  carriers  for 
overcharges  shall  be  offset  against 
amounts  due  such  carriers  under  freight 
bills  involving  shipments  if: 

(1)  The  carrier,  without  reasonable 
justification,  has  declined  payment  of 
the  debt  or  has  failed  to  pay  the  debt 
after  being  given  a  reasonable 
opportunity  to  make  payment  and 

(2)  The  period  of  limitation  prescribed 
at  49  U.S.C  11706(f)  has  not  expired. 

(e)  Debts  due  CCC  from  carriers  for 
loss  or  damage  shall  be  offset  against 
amounts  due  such  carriers  under  freight 
bills  involving  shipments  if: 

(1)  Demand  for  payment  was  made  on 
the  carrier  within  the  period  of  time 
specified  in  the  bill  of  lading: 

(2)  The  carrier  has  declined  payment 
of  the  debt  without  reasonable 
justification;  and 

(3)  The  period  of  limitation  prescribed 
in  the  bill  of  lading  has  not  expired. 

(f)  Any  overcharge  or  loss  or  damage 
debt  due  CCC  on  which  the  applicable 
period  of  limitation  has  run  may  be 
offset  against  any  amounts  owing  by 
CCC  to  the  carrier  which  are  subject  to 
a  defense  of  limitation. 

(g)  A  payment  due  any  person  may  be 
offset  where  there  is  a  breach  of  a 
contract  or  a  violation  of  CCC  program 
requirements,  and  offset  is  considered 
necessary,  by  CCC,  to  protect  the 
financial  interests  of  the  Government. 

(h)  In  the  case  of  any  procurement 
contract  with  CCC  which  provides  for 
invoicing  at  the  time  of  shipment  with 
delivery  to  be  made  at  designated 
destination  points  where: 

(1)  Payment  is  made  to  the  contractor 
prior  to  receipt  of  evidence  of  delivery, 
and 

(2)  CCC  thereafter  determines  that  the 
Contractor  is  indebted  to  CCC  because 
of  losses  sustained  from  damage  to  or 
deterioration  of  the  commodity  while  in 
transit  and  prior  to  delivery.  CCC  may 
ofiset  such  indebtedness  against 
amounts  due  and  payable  to  the 
Contractor  under  any  other  contract 
with  CCC  providing  the  Contractor  has 
not  assigned  the  proceeds  of  such 
contract  in  accordance  with  Part  1404  of 
this  chapter. 
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(i)  CCC  inay  effect  administrative 
offset  against  a  payment  to  be  made  to  a 
debtor  prior  to  completion  of  the 
procedures  required  by  (b)  (1H3)  of  this 
section  if: 

(1)  Failure  to  take  the  offset  would 
substantially  prejudice  CCC's  ability  to 
collect  the  debt;  and 

(2)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  those  procedures. 

(j)(1)  Debts  due  any  agency  other  than 
CCC  shall  be  offset  against  amounts 
payable  by  CCC  to  a  debtor  where  the 
U.S.  Department  of  Justice,  the  General 
Accounting  Ofrice,  or  the  other  agency 
has  submitted  a  written  request  for 
offset  which  is  mailed  or  hand-delivered 
to  the  appropriate  ASCS  State  office, 
Kansas  City  Managment  ofHce  or 
Kansas  City  Commodity  office.  Such 
written  request  must: 

(i)  Bear  the  signature  of  an  authorized 
representative  of  the  requesting  agency; 

(ii)  Include  a  certification  that  all 
requirements  of  the  law  and  the 
regulations  for  collection  of  the  debt  and 
for  requesting  offset  have  been  complied 
with: 

(iii)  State  the  name,  address  (including 
county),  and.  where  legally  available, 
the  social  security  number  of  the  debtor, 
and  a  brief  description  of  the  basis  of 
the  debt,  including  identification  of  the 
judgment,  if  any. 

(iv)  State  the  amount  of  the  debt 
separately  as  to  principal,  interest, 
penalties,  and  administrative  costs. 
Interest,  if  any,  shall  be  computed  on  a 
daily  basis  to  a  date  shown  in  the 
request.  The  amount  to  be  offset  shall 
not  exceed  the  principal  sum  owed  by 
the  debtor,  plus  interest  computed  in 
accordance  with  the  request,  and  any 
late  payment  charge  interest,  penalties 
and  administrative  costs  that  have  been 
assessed; 

(v)  Certify  that  the  debtor  has  not 
filed  for  bankruptcy.  If  the  debtor  has 
filed  for  bankruptcy,  a  copy  of  the  order 
of  the  bankruptcy  court  relieving  the 
agency  from  the  automatic  stay  must  be 
included;  and 

(vi)  State  the  name,  address,  and 
telephone  number  of  a  contact  person 
within  the  agency  and  the  address  to 
which  payment  should  be  sent. 

(2)  Unless  prohibited  by  law,  the  head 
of  an  agency,  or  a  designee,  may  defer 
or  subordinate  in  whole  or  in  part  the 
right  of  the  agency  to  recover  through 
offset  all  or  part  of  any  indebtedness  to 
such  agency,  or  may  withdraw  a  request 
for  offset.  Notice  of  such  action  must  be 
sent  to  the  appropriate  ASCS  office. 

(k)(l)  After  CCC  has  complied  with 
the  provisions  of  this  part,  CCC  shall 
request  other  agencies  of  the 


Government  to  offset  amounts  payable 
by  them  to  persons  indebted  to  CCC. 

(2)  In  the  case  of  a  request  to  IRS  for  a 
tax  refund  offset,  the  provisions  at 
S  1403.18  shall  apply. 

(1](1]  Debts  shall  be  collected  by  offset 
in  the  following  order  of  priority  without 
regard  to  the  date  of  the  request  for  such 
collection: 

(i)  Debts  to  CCC. 

(ii)  Debts  to  other  agencies  of  the 
Department  of  Agriculture  as 
determined  by  CCC. 

(iii)  Debts  to  other  agencies  as 
determined  by  CCC. 

(2)  In  the  case  of  multiple  debts 
involving  the  same  debtor,  CCC  may,  at 
its  discretion,  deviate  from  the  usual 
order  of  priority  in  applying  recovered 
amounts  to  debts  owed  other  agencies 
when  considered  to  be  in  the 
Government's  best  interest.  Such 
decision  shall  be  made  by  CCC  based 
on  the  facts  and  circumstances  of  the 
particular  case. 

(m)(l)  No  amounts  payable  to  a 
debtor  by  CCC  shall  be  paid  to  an 
assignee  until  there  have  been  collected 
any  amounts  owed  by  the  debtor  except 
as  provided  in  this  section. 

(2)  With  respect  to  a  payment  which 
is  assigned  in  accordance  with  Part  1404 
of  this  Chapter  by  execution  of  Form 
CCC-36,  such  payment  shall  be  subject 
to  offset  for  any  debt  owed  to  CCC  or 
ASCS  without  regard  to  the  date  notice 
of  assignment  was  accepted  by  CCC  or 
ASCS. 

(3)  With  respect  to  a  payment  which 
is  assigned  in  accordance  with  Part  1404 
of  this  Chapter  by  execution  of  Form 
CCC-252.  offset  shall  be  made:  (i)  Of 
any  debt  of  the  assignor  entered  on  the 
debt  register  of  the  applicable  ASCS 
office  prior  to  the  filing  of  such  form 
with  CCC  or  ASCS.  or  (ii)  at  anytime 
regardless  of  the  date  of  filing  of  such 
form  with  CCC  or  ASCS  if  the  debt 
which  is  the  basis  for  the  offset  arises 
under  the  same  contract  under  which 
the  payment  is  earned  by  the  assignor. 

(4)  Offset  shall  be  made,  if  the 
Internal  Revenue  Service  so  requests  or 
has  served  a  Notice  of  levy,  of  any 
amounts  for  which  the  assignor  is 
indebted  to  the  United  States  for  taxes, 
for  which  a  notice  of  lien  was  filed  in 
accordance  with  the  provisions  of  the 
Internal  Revenue  Code  prior  to  the  date 
the  notice  of  assignment  was  accepted 
by  CCC  or  ASCS.  The  burden  of 
determining  whether  a  notice  of  hen  has 
been  filed  shall  be  upon  the  assignee. 

(5)  With  respect  to  all  other  Federal 
agencies,  offset  shall  be  made  of  any 
amounts  due  any  other  Federal  agency 
which  are  entered  on  the  debt  register  of 
the  appropriate  ASCS  office  prior  to  the 


date  the  notice  of  assignment  was 
accepted  by  CCC  or  ASCS. 

(6)  Any  amount  due  and  payable  to 
the  assignor  which  remains  after 
deduction  of  amounts  paid  to  the 
assignee  shall  be  available  for  offset. 

(n)  Amounts  recovered  by  offset  for 
CCC  and  ASCS  debts  but  later  found 
not  to  be  owed  to  the  Government  shall 
be  promptly  refunded. 

(0)  Interest  shall  not  be  paid  on 
amounts  offset  but  later  found  not  to  be 
owed  to  the  Government  unless  required 
by  statute,  regulation,  contract, 
agreement,  or  as  may  be  determined  by 
the  Executive  Vice  ft-esident,  CCC  or  a 
designee. 

(p)  The  debtor  shall  be  notified 
whenever  any  offset  action  has  been 
taken. 

(q)  Offsets  made  pursuant  to  this 
section  shall  not  deprive  a  debtor  of  any 
right  he  might  otherwise  have  to  contest 
the  debt  involved  in  the  offset  action 
either  by  administrative  appeal  or  by 
legal  action. 

(r)  Any  action  authorized  by  the 
provisions  of  this  section  may  be  taken 
against  amounts  payable  to  a  debtor 
who  operates  under  more  than  one 
name,  provided  there  is  identical 
ownership,  or  CCC  determines  that  the 
debtor  has  established  an  entity  for  the 
purpose  of  avoiding  the  payment  of  the 
claim  or  debt. 

(s)  The  amount  to  be  offset  shall  not 
exceed  the  actual  or  estimated  amount 
of  the  debt,  including  interest, 
administrative  charges,  and  penalties, 
unless  the  Department  of  Justice 
requests  that  a  larger  specified  amount 
be  offset. 

(t)  Ofl'set  action  will  not  be  taken 
against  payments  when: 

(1)  The  payment  represents  loan  or 
purchase  proceeds  for  a  commodity 
which  is  subject  to  the  rights  of  the 
holder  of  a  prior  valid  enforceable  lien. 
However,  any  amount  that  exceeds  the 
amount  of  the  prior  lien  shall  be 
available  for  offset. 

(2)  A  debt  has  been  discharged  as 
provided  in  §  1403.15. 

(3)  The  amount  payable  to  the  debtor 
is  used  to  satisfy  a  prior  lien  on  property 
pledged  as  collateral  for  a  CCC  loan  or 
sold  to  CCC.  However,  any  amount 
exceeding  the  amount  of  the  prior  lien 
shall  be  available  for  offset. 

(4)  CCC  determines  such  action  will 
unduly  interfere  with  the  administration 
of  a  CCC  or  ASCS  program. 

(5)  The  debt  has  been  delinquent  for 
more  than  ten  years  or  legal  action  to 
enforce  the  debt  due  CCC  is  barred  by 
an  applicable  period  of  limitation, 
whichever  is  later. 
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S1403.S    wntihokflng. 

(a)  Withholding  of  a  payment  prior  to 
the  completion  of  an  applicable  offset 
procedure  shall  be  made  from  amounts 
payable  to  a  debtor  by  CCC  to  ensure 
that  the  interests  of  CCC  and  the  United 
States  will  be  protected  as  provided  in 
this  section. 

(b)  A  payment  may  be  withheld  to 
protect  the  interests  of  CCC  or  the 
United  States  only  if  CCC  determines 
that 

(1)  There  has  been  a  serious  breach  of 
contract  or  violation  of  program 
requirements  and  the  withholding  action 
is  considered  necessary  to  protect  the 
financial  interests  of  CCC; 

(2)  There  is  substantial  evidence  of 
violations  of  criminal  or  civil  frauds 
statutes  and  criminal  prosecution  or 
civil  frauds  action  is  of  primary 
importance  to  program  operations  of 
CCC; 

(3)  Prior  experience  with  the  debtor 
indicates  that  collection  will  be  difficidt 
if  amounts  payable  to  the  debtor  are  not 

•  withheld: 

(4)  There  is  doubt  that  the  debtor  will 
be  financially  able  to  pay  a  judgment  on 
the  claim  of  CCC: 

(5)  The  facts  available  are  insufficient 
to  determine  the  amount  to  be  offset  or 
the  proper  payee: 

(6)  A  judgment  on  a  claim  of  CCC  has 
been  obtained:  or 

(7)  A  request  has  been  made  by  the 
Department  of  Justice. 

(c)  Except  for  debts  due  CCC  or 
ASCS,  withholding  action  by  CCC  on 
amounts  payable  to  debtors  of  other 
Government  agencies  may  not  be  made 
unless  requested  by  the  Department  of 
Justice. 


§1403.* 


Late  payment  Interest  and 


(a)(1)  The  provisions  of  this  section 
are  applicable  to  all  persons  whose  debt 
to  CCC  becomes  delinquent  unless  the 
debtor  and  CCC  agree  otherwise. 

(2)  Late  payment  interest  provisions  of 
this  section  shall  not  apply: 

(i)  To  debts  owed  by  Federal  agencies 
and  State  and  local  governments. 
Interest  on  debts  owed  by  such  entities 
shall  be  charged  in  accordance  with 
appUcable  statutes  or,  if  none  are 
applicable,  at  the  rate  of  interest 
charged  by  the  U.S.  Treasury  for  funds 
borrowed  by  CCC  on  the  day  the  debt 
became  delinquent: 

(ii)  If  an  applicable  statute,  regulation, 
agreement  or  contract  either  prohibits 
the  charging  of  such  interest  or  specifies 
the  interest  or  charges  applicable  to  the 
debt  involved; 

(iii)  If  the  late  payment  interest  is 
waived  by  CCC. 


(b)  CCC  will  assess  late  payment 
interest  on  the  full  amount  of  delinquent 
debts.  For  purposes  of  this  section,  the 
term  "full  amount  of  the  delinquent 
debt"  means  the  sum  of  the  principal, 
accrued  regular  loan  interest  or  accrued 
program  interest,  and  any  other  charges 
which  are  otherwise  due  and  owing  to 
CCC  on  the  dehnquent  debt  at  the  time 
the  late  payment  interest  is  assessed, 
except  as  provided  in  paragraphs  (a)(2) 
and  (d)(3)  of  this  section. 

(c)(1)  The  late  payment  interest  shall 
be  expressed  as  an  annual  rate  of 
interest  which  CCC  charges  on 
delinquent  debts.  The  late  payment 
interest  rate  shall  be  three  (3) 
percentage  points  above  the  monthly 
borrowing  rate  of  interest  that  CCC  pays 
to  the  United  States  Treasury  for  funds, 
determined  as  of  the  date  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section. 

(d)(1)  When  a  debt  results  from  a 
statute,  regulation,  contract  or  other 
agreement  with  specific  provisions  for 
late  payment  interest  and  payment  due 
date,  late  payment  interest  shall  accrue 
on  the  amount  of  the  debt  from  the  first 
day  the  debt  became  delinquent,  unless 
otherwise  provided  by  statute. 

(2)  With  respect  to  debts  not  resulting 
from  a  statute,  regulation,  contract  or 
agreement  containing  specific  provisions 
for  late  payment  interest  and  payment 
due  date,  late  payment  interest  shall 
begin  to  accrue  from  the  date  on  which 
notice  of  the  debt  is  first  mailed  or  hand- 
delivered  to  the  debtor. 

(3)  The  rate  of  late  payment  interest 
initially  assessed  will  be  fixed  for  the 
duration  of  the  indebtedness,  except 
when  a  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement.  CCC  may  then  set 
a  new  rate  of  interest  which  reflects  the 
rate  of  interest  that  CCC  pays  to  the 
United  States  Treasury  for  funds  at  the 
time  the  new  agreement  is  executed.  All 
charges  which  accrued,  but  which  were 
not  collected,  under  the  defaulted 
agreement  shall  be  added  to  the 
principal  to  be  paid  under  a  new 
repayment  agreement. 

(4)  The  late  payment  interest  on 
delinquent  debts  will  accrue  on  a  daily 
basis. 

(e)  Except  as  specified  in  paragraph 
(a)(2)  of  this  section,  an  additional 
interest  rste  of  six  (6)  percent  per  annum 
will  be  assessed  on  any  portion  of  a 
debt  which  remains  unpaid  ninety  (90) 
days  after  the  date  described  in 
paragraphs  (d)(1)  or  (d)(2)  of  this 
section,  if  no  repayment  schedule 
satisfactory  to  CCC  has  been  agreed 
upon.  Such  rate  will  be  assessed 
retroactively  from  the  date  of 
delinquency  and  applied  on  a  daily 


basis  to  all  amounts  due  on  the  debt 
including  the  principal  balance  of  the 
debt  plus  regular  interest,  late  payment 
interest  and  other  charges.  Such  rate 
shall  continue  to  accrue  until  the 
delinquent  debt  has  been  paid. 

(f)  CCC  shall  assess  as  administrative 
charges  the  additional  costs  of 
processing  delinquent  debts  against  the 
debtor,  to  the  extent  such  costs  are 
attributable  to  the  delinquency.  Such 
costs  include,  but  are  not  limited  to, 
costs  incurred  in  obtaining  a  credit 
report  costs  of  employing  commercial 
firms  to  locate  debtor,  costs  of 
employing  contractors  for  collection 
services,  costs  of  selling  collateral  or 
property  to  satisfy  the  debt. 

(g)  When  a  debt  is  paid  in  partial  or 
installment  payments,  payments  will  be 
applied  first  to  additional  interest 
assessed  in  accordance  with  paragraph 
(e)  of  this  section  and  administrative 
charges,  second  to  assessed  late 
payment  interest,  and  third  to 
outstanding  principal. 

§1403.10    Waiver  of  tote  payment  Interest 
and  administrative  ( 


(a)  CCC  shall  waive  the  collection  of 
late  payment  interest  and  administrative 
charges  on  a  debt  or  any  portion  of  a 
debt  which  is  paid  within  30  days  after 
the  date  on  which  late  payment  interest 
began  to  accrue. 

(b)  Assessment  and  collection  of  late 
payment  interest  additional  interest  and 
administrative  charges  under  this  part 
may  be  waived  by  CCC  in  full  or  in  part 
if  it  is  determined  that  such  action  is  in 
the  best  interest  of  CCC. 


91403.11    Administrative  j 

If  the  opportunity  to  appeal  the 
determination  has  not  pre\'iously  been 
provided  under  Parts  24  or  780  of  this 
title  or  any  other  appeal  procedure,  a 
debtor  may  obtain  an  administrative 
review  under  Part  780  of  this  title  of 
CCC's  determination  concerning  the 
existence  or  amount  of  a  debt  if  a 
request  is  filed  with  the  authority  who 
made  the  determination  within  15  days 
of  the  date  of  CCC's  initial  demand 
letter. 

§1403.12    AddMonal  administrative 
coNection  action. 

Nothing  contained  in  this  part  shall 
preclude  the  use  of  any  other 
administrative  remedy  which  may  be 
available  to  CCC  to  collect  debts  owed 
to  the  Government. 

§  1 403. 1 3    Contact  with  debtor's  employing 
agency. 

When  a  debtor  is  employed  by  the 
Federal  Government  or  is  a  member  of 
the  military  establishment  or  the  Coast 
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Guard,  and  collection  by  offset  cannot 
be  accomplished  in  accordance  with  5 
U.S.C.  5514.  CCC  will  contact  the 
employing  agency  to  arrange  for 
payment  of  the  debt  by  allotment  or 
otherwise,  in  accordance  with  section 
206  of  Executive  Order  No.  11222.  May  6, 
1965.  30  FR  6469. 

11405.14  Prior  provieion  of  righte  wtth 

rOTpWI  lO  OOTK. 

CCC  will  not  provide  an 
administrative  appeal  with  respect  to 
issues  which  were  subject  to 
administrative  review  at  the  debtor's 
request  as  provided  under  another 
statute  or  regulation  before: 

(a)  EHecting  administrative  offset: 

(b)  Referring  the  debt  to  private 
collection  or  credit  reporting  agencies; 

(c)  Referring  the  debt  to  OPM  for 
salary  offset  against  the  current  pay  of  a 
present  or  former  Government 
employee;  or 

(d)  Referring  the  debt  to  IRS  for  tax 
refund  offset. 

11403.15  Dlacharge  of  debts. 

(a)  Except  as  required  by  other 
applicable  regulation  or  statute,  a  debt 
or  part  thereof  owed  CCC  shall  be 
discharged  and  the  records  and 
accounts  on  that  debt  closed  in  the 
following  situations: 

(1)  When  an  obligation  or  part  thereof 
is  discharged  in  bankruptcy; 

(2)  When  an  obligation  or  part  thereof 
is  the  subject  of  a  Hnal  judgment  entered 
by  a  court  of  competent  jurisdiction 
which  is  adverse  to  CCC; 

(3)  When  a  debt  or  part  thereof  is 
compromised  and  paid,  the  amount  of 
such  compromise: 

(4)  When  collection  of  a  debt  by 
administrative  offset  is  barred  in 
accordance  with  (  1403.7(t](5). 

(b)  A  debt  or  part  thereof  owed  CCC 
may  be  discharged  and  the  records  and 
accounts  on  that  debt  closed  when  the 
Controller,  CCC,  has  determined  that 
such  action  is  in  the  best  interest  of 
CCC. 

(c)  A  claims  official  or  claims  officer 
may  discharge  a  delinquent  debt  if  such 
debt  arises  under  the  terms  of  the 
authority  delegated  to  such  official  or 
officer  in  the  following  circumstances: 

(1)  The  delinquent  debt  is  owed  an 
entity  which  has  been  liquidated  Or 
dissolved  and  no  legal  remedy  is 
feasible. 

(2)  The  delinquent  debt  is  owed  by  an 
individual  who: 

(i)  Is  declared  legally  insane  or 
incompetent; 

(ii)  Possessed  of  no  assets  or  other 
means  of  payment;  and 


(iii)  Possessed  of  no  reasonable 
prospects  of  being  able  to  pay  the  debt 
in  the  future. 

(3)  The  delinquent  debt  was  incurred 
by  an  individual  who  is  deceased,  and 
from  whose  estate  recovery  cannot  be 
made. 

(d)  Debts  discharged  in  accordance 
with  this  section  may  be  reported  to  the 
Internal  Revenue  Service  pursuant  to 
9  1403.19. 

f  1403.16    Referral  of  delinquent  ftobts  to 
craan  rvpomng  egencies. 

(a)  This  section  specifies  the 
procedures  that  will  be  followed  by  CCC 
and  the  rights  that  will  be  afforded  to 
dei>tor8  when  CCC  reports  delinquent 
debts  to  credit  reporting  agencies. 

(b)  Before  disclosing  information  to  a 
credit  reporting  agency  in  accordance 
with  this  part,  CCC  shall  review  the 
claim  and  determine  that  it  is  valid  and 
delinquent 

(c)  Before  a  debt  may  be  referred  to  a 
credit  reporting  agency,  the  debtor  must 
be  notified,  pursuant  to  S  1403.4,  of 
CCC's  intent  to  make  such  a  report. 
Such  notification  shall  include: 

(1)  CCC's  intent  to  disclose  to  a  credit 
reporting  agency  that  the  debtor  is 
responsible  for  the  debt,  and  that  such 
disclosure  will  be  made  not  less  than  60 
days  after  notification  to  such  debtor. 

(2)  The  information  intended  to  be 
disclosed  »o  the  credit  reporting  agency 
under  paragraph  (g)(l]  of  this  section. 

(3)  The  debtor's  right  to  enter  a 
repayment  agreement  on  the  debt, 
including,  at  the  discretion  of  CCC, 
installment  payments,  and  that  if  such 
an  agreement  is  reached,  the  debt  will 
not  be  referred  to  a  credit  reporting 
agency. 

(4)  "The  debtor's  right  to  review  of  this 
action  in  accordance  with  paragraph  (i) 
of  this  section. 

(d)  The  debtor  shall  be  notified,  in 
writing  at  the  debtor's  last  known 
address,  when  CCC  has  reported  any 
delinquent  debt  to  a  credit  reporting 
agency. 

(e)(1)  CCC  shall  notify  each  credit 
reporting  agency  to  which  an  original 
disclosure  of  delinquent  debt 
information  was  made  of  any 
substantial  change  in  the  condition  or 
amount  of  the  claim. 

(2)  CCC  shall  promptly  verify  or 
correct  as  appropriate,  information 
about  the  debt  on  request  of  a  credit 
reporting  agency.  The  records  of  the 
debtor  shall  reflect  any  correction 
resulting  from  such  request. 

(f)  Information  reported  to  a  credit 
reporting  agency  on  delinquent  debts 
shall  be  derived  from  systems  of  records 
maintained  by  CCC. 


(g)  CCC  shall  limit  delinquent  debt 
information  disclosed  to  credit  reporting 
agencies  to: 

(1)  The  name,  address,  taxpayer 
identification  number,  and  other 
information  necessary  to  establish  the 
identity  of  the  debtor; 

(2)  The  amount  status,  and  history  of 
the  claim;  and 

(3)  The  program  under  which  the 
claim  arose. 

(h)  Reasonable  action  shall  be  taken 
to  locate  a  debtor  for  whom  CCC  does 
not  have  a  current  address  before 
reporting  delinquent  debt  information  to 
a  credit  reporting  agency. 

(i)(l)  Before  disclosing  delinquent 
debt  information  to  a  credit  reporting 
agency,  CCC  shall,  upon  request  of  the 
debtor,  provide  for  a  review  of  the  debt, 
including  an  opportunity  for 
reconsideration  of  the  initial  decision 
concerning  the  existence  or  amount  of 
the  claim,  in  accordance  with  §  1403.11. 
This  review  shall  only  consider  defenses 
or  arguments  which  were  not  available 
or  could  not  have  been  available  at  any 
previous  appeal  proceeding  permitted 
under  S  1403.11. 

(2)  Upon  receipt  of  a  request  for 
review  within  30  days  from  the  date  of 
notice  to  the  debtor  of  intent  to  refer 
delinquent  debt  information  to  a  credit 
reporting  agency.  CCC  shall  suspend  its 
schedule  for  disclosure  to  a  credit 
reporting  agency  until  a  find  decision 
regarding  the  appropriateness  of 
disclosure  to  a  credit  reporting  agency  is 
made. 

(3)  Upon  completion  of  the  review,  the 
reviewing  official  shall  transmit  to  the 
debtor  a  written  notiHcation  of  the 
decision.  If  appropriate,  the  debtor  shall 
be  notified  of  the  scheduled  date  on  or 
after  which  the  debt  will  be  referred  to 
the  credit  reporting  agency.  The  debtor 
will  also  be  notified  of  any  changes  from 
the  initial  notification  in  the  information 
to  be  disclosed. 

(j)(l)  In  accordance  with  guidelines 
established  by  the  Executive  Vice 
President,  CCC,  the  responsible  claims 
official  shall  report  to  credit  reporting 
agencies  delinquent  debt  information 
specified  in  paragraph  (g)  of  this  section. 

(2)  The  agreements  entered  into  by 
USDA  and  credit  reporting  agencies 
shall  provide  the  necessary  assurances 
to  CCC  that  the  credit  reporting  agencies 
to  which  information  will  be  provided 
are  in  compliance  with  the  provisions  of 
all  the  laws  and  regulations  of  the 
United  States  relating  to  providing  credit 
information. 

(3)  CCC  shall  not  report  delinquent 
debt  information  to  credit  reporting 
agencies  when: 
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(i)  The  debtor  has  entered  a 
repayment  agreement  covering  the  debt 
with  CCC,  and  such  agreement  is  still 
valid;  or 

(ii)  CCC  has  suspended  its  schedule 
for  disclosure  of  delinquent  debt 
information  pursuant  to  paragraph  (i)(2). 

(k)  Disclosures  made  under  this 
section  shall  be  in  accordance  with  the 
requirements  of  the  Privacy  Act  as 
amended  (5  U.S.C  552a). 

§  1403.17    Referral  of  debts  to  Department 
of  Justic*. 

Debts  which  cannot  be  collected  in 
accordance  with  these  regulations  may 
be  referred  to  the  Department  of  Justice 
for  collection  action. 

$1403.18    Referring  deHnquent  debts  to 
IRS  for  tax  refund  offset 

CCC  may  refer  legally  enforceable 
delinquent  debts  to  IRS  to  be  o^set 
against  tax  refunds  due  to  debtors  under 
26  U.S.C.  6402.  in  accordance  with  the 
provisions  of  31  U.S.C.  3720A  and 
Treasury  Department  regulations. 

§1403.19    Reporting  dischargMl  debts  to 
IRS. 

(a)  In  accordance  with  IRS 
regulations,  CCC  shall  report  to  IRS  as 
discharged  debts  on  IRS  Form  109M} 
only  the  amounts  speciHed  in  paragraph 
(b)  of  this  section. 

(b)  The  following  discharged  debts 
may  be  reported  to  IRS: 

(1)  The  amount  of  a  debt  discharged 
under  a  compromise  agreement  between 
CCC  and  the  debtor,  except  for 
compromises  made  due  to  doubt  about 
the  Government's  ability  to  prove  its 
case  in  court  for  the  full  amount  of  the 
debt 

(2)  The  amount  of  a  debt  discharged 
by  the  running  of  the  statutory  period  of 
limitation  for  collecting  the  debt  by 
administrative  offset  specified  in  31 
U.S.C.  3716. 

(3)  The  amount  of  a  debt  discharged 
by  CCC  in  accordance  with  S  1403.15(b). 

§  1403.20    Referral  of  debts  to  private 
collection  agencies. 

If  CCC's  collection  efforts  have  been 
unsuccessful  after  90  days  and  the 
delinquent  debt  remains  unpaid,  CCC 
may  refer  the  debt  to  a  private  collection 
agency  for  collection. 

3.  The  following  new  Part  1404  is 
added  to  Chapter  XIV  of  the  Code  of 
Federal  Regulations: 

PART  1404— ASSIGNMENT  OF 
PAYMENTS 

1404.1  General  statement 

1404.2  Definitioiu. 

1404.3  Payments  which  may  be  assigned. 


Sec. 

1404.4  Execution  of  assignment  form. 

1404.5  Pa>Tnenf  assigned  not  to  be 
discounted. 

1404.6  Payment  to  the  assignee. 

1404.7  Misrepresentations. 

1404.8  Liability  of  the  Secretary  or 
disbursing  agents. 

1404.9  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
■Act. 

Authority:  15  U.S.C.  714b  and  714c:  16 
U.S.C.  590h(g). 

§  1404.1    General  statement 

This  part  sets  forth  the  manner  in 
which  a  person  may  assign  a  cash 
payment  which  is  made  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  or  the 
Commodity  Credit  Corporation  (CCC). 
Such  payments  may  only  be  assigned  in 
the  manner  set  forth  in  this  part. 

§1404.2    Definitions. 

(a)(1)  "i4ss/^/7ee"  means  any  person, 
including  any  agency  of  the  Federal 
Government,  to  whom  an  assignment  of 
an  ASCS  or  CCC  payment  is  made  in 
accordance  with  this  part. 

(2)  "Assignor"  means  any  person  who 
is  the  recipient  of  a  payment  from  ASCS 
or  CCC  who  assigns  the  payment  to 
another  person  in  accordance  with  this 
part. 

(3)  "Payment"  means  a  cash  payment 
and  excludes  (i)  any  payment  made  in 
accordance  with  Part  1470  of  this  title; 
and  (ii)  price  support  loan  or  purchase 
agreement  proceeds. 

(b)  The  terms  defined  in  Parts  719, 
1413, 1421  and  1427  shall  also  be 
applicable  to  this  part. 

§  1404.3    Payments  wttich  may  l>e 
assigned. 

(a)  Except  as  otherwise  provided  in 
this  part  or  in  individual  program 
regulations,  and  contracts  and 
agreements  entered  into  by  ASCS  or 
CCC,  any  payment  due  a  person  from 
ASCS  or  CCC  may  be  assigned. 

(b)(1)  A  payment  which  is  made  to  a 
producer  in  accordance  with  7  CFR 
Parts  701  and  1413  may  not  be  assigned 
to  pay  or  secure  any  preexisting 
indebtedness. 

(2)  Payments  made  in  accordance 
with  7  CFR  Parts  701  and  1413  may  be 
assigned  only  as  security  for  cash  or 
advances  to  finance  making  a  crop, 
handling  or  marketing  an  agricultural 
commodity,  or  performing  a 
conservation  practice,  for  the  current 
crop  year.  To  finance  making  a  crop 
means  (i)  to  finance  the  planting, 
cultivating,  or  harvesting  of  a  crop, 
including  the  purchase  of  equipment 
required  therefor  and  the  payment  of 
cash  rent  for  land  used  therefor,  or  (ii)  to 
provide  food,  clothing,  and  other 


necessities  required  by  the  producer  or 
persons  dependent  upon  the  producer. 
(3)  Nothing  contained  herein  shall  be 
construed  to  authorize  an  assignment 
given  to  secure  the  payment  of  the 
whole  or  any  part  of  the  purchase  price 
of  a  farm  or  the  payment  of  the  whole  or 
any  part  of  a  fixed  commodity  rent  for  a 
farm. 

§  1404.4    Execution  of  assi{^Mnent  form. 

(a)(1)  The  assignment  of  any  ASCS  or 
CCC  payment  must  be  made  by  the 
execution  of  Form  CCC-36  or  Forms 
CCC-251  and  CCC-252.  Form  CCC-36  is 
applicable  to  payments  made  under 
programs  administered  in  accordance 
with  7  CFR  Parts  701,  704, 1413, 1430. 
1468, 1472  and  1475.  Such  form  is  also 
applicable  to  any  other  program  which 
is  administered  by  a  county  ASC 
committee.  Forms  CCC-251  and  252  are 
applicable  to  all  other  CCC  programs 
and  contracts. 

(2)(i)  To  be  recognized  by  ASCS  or 
CCC.  Form  CCC-36  must  be  filed  in  the 
county  ASCS  office  prior  to  the  time  the 
county  committee  approves  the  making 
of  the  payment  covered  by  the 
assignment.  To  be  recognized  by  ASCS 
or  CCC.  Forms  CCC-251  and  252  must 
be  filed  with  the  ASCS  or  CCC  office 
from  which  the  payment  will  be  made 
prior  to  the  making  of  the  payment.  Such 
a  form  may  not  be  filed  with  ASCS  or 
CCC  if  the  payment  to  be  assigned  is  the 
subject  of  an  administrative  appeal. 

(ii)  Form  CCC-36  or  Forms  CCC-251 
and  252  must  be  signed  by  both  the 
assignor  and  the  assignee.  With  respect 
to  Form  CCC-36,  the  assignor's 
signature  must  be  witnessed  by  a 
member  of  the  county  ASC  committee 
for  the  county  where  the  farm  is  located, 
or  by  an  employee  of  the  county 
committee,  unless  the  assignee  is  a  bank 
whose  deposits  are  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
the  Farmers  Home  Administration,  or  a 
production  credit  association  supervised 
by  the  Farm  Credit  Administration,  in 
which  case  the  assignment  may  be 
witnessed  by  a  bonded  officer  of  such 
lending  institution. 

(3)  The  assignor  and  the  assignee 
shall  promptly  notify  the  appropriate 
ASCS  or  CCC  office  of  any  change 
affecting  the  assignment. 

§  1404.5    Payment  assigned  not  to  l>e 
discounted. 

(a)  With  respect  to  assignments  made 
by  execution  of  Form  CCC-36,  if  interest 
is  charged  by  the  assignee  on  the 
amount  advanced,  the  rate  of  interest 
must  not  be  in  excess  of  the  maximum 
rate  lawfully  chargeable  under  the  law 
of  the  State  where  the  farm  is  located 
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(b)  The  payment  aisigned  ehall  not  be 
ditcounted  fa^  charging  Ihe  aMignor 
more  than  the  current  cash  price  for  any 
supplies  furnished  or  in  any  other 
manner  whatsoever.  Interest  may  be 
deducted  by  the  assignee  in  advance 
from  any  cash  advancement. 


$1404.6    Payment  to  the  I 

(a)(1)  The  assignee  shall  be  paid  the 
smaller  of  the  amount  specified  on  Form 
CCC-ae  or  CCC-251  or  die  amount  of 
the  payment  earned  under  the  program 
covered  by  the  assigrunent.  Any 
indebtedness  owed  by  the  assignor  to 
CCC.  ASCS,  or  any  other  agency  of  the 
United  States  shall  be  subject  to  offset. 

(2)  Any  indebtedness  owed  by  the 
assignor  to  CCC  or  ASCS  shall  be  offset 
from  any  payment  which  is  owed  by 
CCC  or  ASCS  without  regard  to  the  date 
of  niing  of  a  Fonn  CCC-36  with  the 
applicable  ASCS  or  CCC  office.  Except 
as  provided  in  paragraph  (a)(4)  of  this 
section,  any  indebtedness  owed  by  the 
assignor  to  CCC  or  ASCS  shall  be  offset 
from  any  payment  which  is  owed  by 
CCC  or  ASCS  if  such  indebtedness  was 
entered  on  the  debt  register  of  the 
applicable  ASCS  or  CCC  office  prior  to 
the  date  of  the  filing  of  Forms  CCC-251 
and  252  with  the  applicable  ASCS  or 
CCC  office. 

(3)  Any  indebtedness  owed  by  the 
assignor  to  any  agency  of  the  United 
Slates  other  than  CCC  or  ASCS  which 
was  entered  on  the  debt  register  of  the 
applicable  ASCS  or  CCC  office  prior  to 
the  date  of  filing  olf  the  Form  CCC-36  or 
Forms  CCC-251  and  252  with  such  office 
shall  be  offset  prior  to  the  making  of  any 
payment  to  the  assignee. 

(4)  Any  indebtedness  arising  under  a 
contract  between  the  assignor  and 
ASCS  or  CCC  which  is  the  subject  of  the 
assignment  shall  be  offset  from  the 
payment  prior  to  the  making  of  any 
paymerrt  to  the  assignee  without  regard 
to  the  date  of  the  filing  of  Form  CCC-36 
or  Forms  CCC-251  and  252  with  the 
appropriate  ASCS  or  CCC  office. 

(b)  If  ASCS  or  CCC  makes  a  payment 
to  the  assignee  which  is  in  excess  uf  the 
amount  stated  on  Form  CCC-36  or 
Forms  CCC-251  and  252.  the  assignee 
shall  refund  to  ASCS  or  CCC  any 
amount  by  which  the  payment  made  to 
the  assignee  exceeds  the  amount 
specified  on  such  form. 


§1404.7    Mh 

If  ASCS  or  CCC  has  reason  to  believe 
that  any  material  misrepresentation  was 
made  by  the  assignor  or  the  assignee  in 
executing  Forms  CCC-36,  CCC-251  or 
CCC-252.  ASCS  or  CCC  shall  forthwifh 
give  notice  thereof  to  the  assignor  and 
the  assignee.  If.  after  investigation  and 
opportunity  for  the  assignor  and 


assignee  to  be  heard,  ASCS  or  CCC 
finds  that  any  material 
misrepresentation  was  in  fact  made, 
ASCS  or  CCC  shall  notify  the  assignor 
and  the  assignee  of  such  finding,  and 
void  such  assignment,  and  instrfar  as 
concerns  ASCS.  CCC  or  any  other 
agency  of  the  United  States,  the 
assignment  shall  be  of  no  effect. 

91404J    UflbMtyofllMtMrstaryor 
disbursing  agents. 

Neither  the  United  States,  the  CCC 
the  Secretary  nor  any  disbursing  agent 
shall  be  liable  in  any  suit  if  payment  is 
made  to  the  assignor  without  regard  to 
the  existence  of  any  assignment  and 
nothing  contained  herein  shall  be 
construed  to  authorise  any  suit  against 
the  United  States,  the  CCC  the 
Secretary  or  any  disbursing  agent  S 
payment  is  not  made  to  the  assignee,  or 
if  payment  is  made  to  only  one  of 
several  assignees. 

91404.9    0MB  control  numbers  assignad 
pursuant  to  1h*  Paperwork  Raductlon  Act 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35  and  have  been 
assigned  0MB  control  number 


PAirr  1408— TREMOVEO] 

4.  7  CRR  Part  1406  is  removed. 

Signed  at  Washington,  DC,  on  ]une  9. 1989. 
Vera  Neppl, 

A  cling  Administrator,  Agricuhural 
Stabilization  and  Conservation  Service, 
Executive  Viae  President,  Cenunodity  Credit 
Corporation. 

(FR  Doc.  88-14310  Filed  6-18-40;  a-45  am] 

BILUNO  coot  S«1S-SC-M 

Agrictiltural  Marksting  S«rvic« 

7  CFR  Part  t078 
(DA-89-0S21 

Milk  in  Vtm  EMtom  SoutH  Oakata 
Marketing  Area;  Proposed  Siiapeneton 
of  Certain  Previek>ne  of  tiae  Onler 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARv:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  South  Dakota 
Federal  milk  order.  The  provisions  relate 
to  the  Hmhs  on  the  amouitt  of  milk  not 
needed  for  fluid  (bottling)  i»e  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 


provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producres  supplying  the 
market  to  prevent  uneconomic 
movements  of  milk.  The  proposed 
suspension  would  be  for  the  mnnth«  of 
August  1988  through  February  1900. 

DATES:  Comments  are  due  on  or  before 
July  5, 1989. 

AOORESSCS:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
DBn7  Division,  Order  Formulation 
Branch.  Room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 

FOR  mnTHea  iNPomiATiON  contact: 

Constance  M.  Breruier,  Marketing 
Specialist.  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2968. 
South  Building.  P.O.  Box  9M&i, 
Washington.  DC  20090-6456.  (202)  447- 
7183. 


(TiONrThe 
Regulatoi7  Flexibility  Act  (5  U.S.C.  001- 
612)  requires  the  Agency  to  examine  ^ 
impact  of  a  proposed  role  on  smadl 
entities.  Pursuant  to  5  U.S.C  605(b),  the 
Administralor  of  tfie  Agricuhm-al 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  tif  smaTl  enttties. 
Sudh  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  nrilk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
tfiereby  receive  the  benefits  (hat  accrue 
from  such  pricing.  This  proposed  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  the  criteria  contained  Iherem. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handhng  of 
milk  in  the  Eastern  South  Dakota 
marketing  area  is  being  considered  for 
August  1989  through  February  1990: 

In  S  1076.13,  paragraphs  (c)(2)  and  (3). 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968.  South  Building.  P.O.  Box 
96456,  Washington,  DC  20250-6456.  by 
the  15th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
comments  that  are  sent  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(bU.  The  period  for 
filing  comments  is  liniited  to  15  days 
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because  a  longer  period  would  not 
provide  the  time  needed  to  make  the 
rule  effective  by  August  1989,  the  first 
month  of  the  period  which  limits 
diversions  to  35  percent 

Statement  of  Consideration 

Land  O'  Lakes  Inc.  (LOL),  an 
association  of  producers  that  supplies 
most  of  the  market's  fluid  milk  needs 
and  handles  most  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  for  August  1969  through 
February  1990  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants.  A 
similar  suspension  was  in  effect  1988- 
1989. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  the  month] 
during  the  months  of  August  through 
February. 

LOL  indicates  that  operation  of  the  35- 
percent  diversion  limit  during  August 
through  February  would  mean  that  at 
least  65  percent  of  its  milk  would  have 
to  be  delivered  to  pool  plants.  LOL 
estimates,  moreover,  that  only 
approximately  50  percent  of  its  milk  will 
be  needed  at  distributing  plants.  The 
balance  would  have  to  be  delivered  to 
pool  plants,  unloaded,  reloaded  and 
then  shipped  to  other  plants  merely  to 
'  qualify  the  milk  for  pooling.  The 
additional  handling  and  hauling  costs 
would  be  incurred  by  LOL  with  no 
offsetting  benefits  to  other  market 
participants,  according  to  LOL.  In 
addition,  the  cooperative  states, 
additonal  pumpings  of  milk  can  be 
expected  to  cause  deterioration  in  its  '^ 
quality. 

LOL  states  that  even  in  the  absence  of 
diversion  limitations,  the  cooperative 
must  continue  to  deliver  at  least  35 
percent  of  its  producer  receipts  to  pool 
distributing  plants  in  order  to  pool  all 
milk.  The  cooperative  affirms  its 
committment  to  supplying  the  total 
needs  of  Eastern  South  Dakota 
distributing  plants. 

List  of  Subjects  in  7  CFR  Part  1078 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1076  continues  to  read  as  follows: 
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Autliority:  Sees.  1-19,  46  stat.  31,  as 
amended;  7  U.S.C  601-674. 

Signed  at  Washington,  DC,  on  June  13, 
1989. 

J.  Patrick  Boyle. 

Administrator. 

[FR  Doc.  89-14400  Filed  6-16-89;  ft45  am] 

BILUNO  COOe  341(Hn-« 


7  CFR  Part  1139 

[DA-89-0241 

Milk  in  the  Great  Baain  Marketing  Area; 
Notice  of  Proposed  Suapension  of 
Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  suspension  of  rule. 

SlNMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
indefinitely  the  Great  Basin  order's  limit 
on  the  amount  of  milk  that  may  be 
purchased  by  a  producer-handler  from 
pool  plants  or  other  order  plants.  The 
proposed  suspension  was  requested  by 
a  producer-handler  under  the  Great 
Basin  Federal  milk  order. 

DATES:  Comments  are  due  on  or  before 
July  5, 1989. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968.  South  Building.  P.O. 
Box  96456.  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6458,  (202)  447- 
7183. 

SUPPIXMENTARY  INFORMATION:  The 

Regiilatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 


milk  in  the  Great  Baxin  marketing  area 
is  being  considered  for  an  indefinite 
period  beginning  with  the  month  of  July 
1989: 

In  §  1139.10{b)(l)(ii),  the  words    in  an 
amount  that  is  not  in  excess  of  the  larger 
of  5,000  pounds  or  5  percent  of  such 
person's  Class  i  disnosition  during  the 
month." 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456,  the 
15th  day  after  publication  of  this  notice 
in  the  Federal  Register.  The  period  for 
filing  comments  is  limited  to  15  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  July 
1989  in  the  suspension  period.  It  is 
important  that  July  be  included  in  order 
to  satisfy  the  demand  for  fluid  milk 
products  by  groups  and  facilities  with 
seasonal  needs. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  ConsideratifHi 

The  proposed  suspension  would 
remove  indefinitely  from  the  Great 
Basin  milk  order  the  limit  on  the  amount 
of  milk  that  a  producer-handler  may 
receive  from  pool  plants  or  other  order 
plants  and  still  maintain  its  producer- 
handler  status.  The  suspension  was 
requested  by  Glen  E.  Brov\i'n,  owner  of 
Brown  Dairy,  Inc.,  a  producer-handler 
located  in  Coalville,  Utah. 

Mr.  Brown  asserts  that  it  is  virtually 
impossible  to  manage  a  dairy  herd  in  a 
manner  that  allows  a  producer-handler 
to  market  all  of  its  production  in  a 
regular  manner,  and  that  removal  of  the 
limit  on  purchases  is  the  only  logical 
way  to  provide  a  producer-handler  the 
means  of  marketing  all  of  his 
production.  Such  a  solution,  he  states, 
would  eliminate  the  need  to  dump 
surplus  milk  onto  the  market  and  would 
foster  orderly  marketing  to  the 
consumer. 

Mr.  Brown  points  out  that  a  producer- 
handler  has  no  way  of  knowing  the  full 
extent  of  his  allowable  purchases  until 
the  current  month  is  completed.  limiting 
his  ability  to  purchase  the  entire  5 
percent  of  his  route  dispositions  that  is 
permitted.  Further,  he  states,  the  limit 
makes  it  difficult  to  provide  fluid  milk 
products  to  groups  and  facilities  with 
seasonal  needs,  such  as  boy  scout 
camps. 
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The  producer-handler  states  that  the 
percentage  of  the  milk  distributed  in  the 
Great  Basin  market  that  is  handled  by 
producer-handlers  has  decreased  over 
time,  and  that  there  are  no  indications 
that  producer-handlers  in  the  Great 
Basin  market  represent  a  threat  of  any 
disorderly  marketing  conditions. 
Further,  he  indicates  that  he  knows  of 
no  undesirable  marketing  conditions  or 
increase  in  number  of  producer-handlers 
in  markets  without  limits  on  the  amount 
of  milk  that  producer-handlers  are 
allowed  to  purchase. 

Mr.  Brown  asserts  that  the  prices  for 
which  the  producer-handler  sells  milk 
are  not  the  lowest  or  highest  in  the 
market,  and  do  not  adversely  affect 
orderly  marketing  in  the  Great  Basin 
marketing  area.  He  states  that  paying 
the  order's  Class  I  price  for  raw  milk 
would  not  provide  producer-handlers 
any  unusual  opportunity  to  upset  the 
market  structure,  and  that  prices 
received  by  producers  whose  milk  is 
pooled  under  the  order  would  not  be 
negatively  affected  by  the  proposed 
suspension. 

Finally,  Mr.  Brown  cites  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  to  argue  that  the  requested 
suspension  would  represent  a  very 
positive  action  on  behalf  of  small 
entities  affected  by  the  provisions  of  the 
Great  Basin  milk  order. 

List  of  Subjects  in  7  CFR  Part  1139 

Milk  mariceting  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1139  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington.  DC.  on  )une  13. 
1989. 

|.  Patrick  Boyle. 
Administrator. 
|FR  Doc.  89-14401  Filed  6-16-88:  8:45  am) 

BtLUNO  CODE  341(Hn-ll 


Food  Safety  and  Inspection  Service 

9  CFR  Part  318 
IDocketNo.8a-02SEj 
RIN  0583-AA49 

Additional  Mettiods  for  Destroying 
Trichinae 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  April  20, 1989  (54  FR 
15946),  the  Food  Safety  and  Inspection 
Service  (FSIS)  published  a  proposed  rule 


to  amend  the  Federal  meat  inspection 
regulations  by  amending  two  present 
trichinae  destruction  methods, 
combining  two  present  controlled 
temperature  drying  tables,  rescinding  an 
approved  trichina  destruction  method, 
and  providing  a  new  trichina  destruction 
method  for  hams  and  pork  shoulders.  In 
addition  FSIS  proposed  to  ease  drying 
requirements  for  oval  sausages. 

The  comment  period  ends  on  June  19. 
1989.  FSIS  has  received  requests  to 
extend  the  comment  period  for  an 
additional  60  days.  FSIS  is  granting 
these  requests  and  extending  the 
comment  period  for  an  additional  60 
days. 

dates:  Comments  must  be  received  on 
or  before  August  18, 1989. 
ADDRESSES:  Written  comments  to: 
Policy  OfTice,  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  Room  3171-South 
Agricultiu«  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Bill  Dennis,  Director,  Processed 
Products  Inspection  Division,  Technical 
Services,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-3840. 

SUPPI^MENTARY  INFORMATION:  On  April 
20. 1989  (54  FR  15946),  FSIS  published  a 
proposed  rule  to  amend  the  Federal 
meat  inspection  regulations  (9  CFR 
318.10)  by  amending  trichina  destruction 
Method  No.  3  for  hams  and  pork 
shoulders  to  allow  more  variety  in  the 
production  of  country  hams,  including 
the  use  of  ambient  temperature  drying. 
The  proposed  change  would  also 
combine  two  present  controlled 
temperature  drying  tables.  Further,  FSIS 
proposed  to  amend  trichina  destruction 
Method  No.  1  for  hams  and  pork 
shoulders  to  allow  establishments  to  use 
a  drying  time  and  temperature 
combination  prescribed  in  the  controlled 
temperature  drying  table  in  proposed 
Method  No.  3.  In  addition,  FSIS 
proposed  to  rescind  one  of  the  approved 
trichina  destruction  methods  (Method 
No.  2)  because  establishments  no  longer 
use  it.  FSIS  also  proposed  a  new  specific 
trichina  destruction  method  for  hams 
and  pork  shoulders  (Method  No.  4] 
which  would  permit  establishments  to 
substitute  potassium  chloride  for  salt  in 
the  curing  mixture  based  on  data 
substantiating  that  specific  process. 
Finally,  FSIS  also  proposed  to  ease  the 
dr>'ing  requirements  for  oval  sausages 
found  in  Table  3a  based  on  the 
application  of  basic  physical  principles 
and  on  data  submitted  by  a 
manufacturer. 

FSIS  has  received  requests  to  extend 
the  comment  period  so  that  additional 


information  can  be  gathered  and 
submitted  to  FSIS.  FSIS  is  interested  in 
receiving  additional  information  and  is, 
therefore,  extending  the  comment  period 
for  an  additional  60  days. 

Done  at  Washington,  DC,  on  June  15. 1989. 
Lester  M.  Crawford, 

Administrator  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  89-14544  Filed  6-16-89: 8:45  am) 

BILLHM  CODE  MIO-OM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspac*  Docket  No.  89-ASW-05] 

Proposed  Removal  of  Control  Zone: 
CoriMis  CtirlstI  NALF  CatMnIss  Field, 
TX 

AQCNCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
remove  the  control  zone  located  at 
Corpus  Christi  Navy  Auxiliary  Landing 
Field  (NALF)  Cabaniss  Field.  TX.  The 
FAA  has  been  informed  by  the 
Department  of  the  Navy  that  all 
standard  instrument  approach 
procedures  (SIAPs)  to  NALF  Cabaniss 
Field  have  been  canceled,  thus  negating 
the  need  for  a  control  zone.  The 
intended  effect  of  this  proposal  is  to 
release  that  controlled  airspace  no 
longer  required  due  to  the  cancellation 
of  the  SIAPs.  Coincident  with  this 
proposal  would  be  the  changing  of  the 
airport  status  from  instrument  flight 
rules  (IFR)  to  visual  flight  rules  (VFR). 

DATES:  Comments  must  be  received  on 
or  before  July  31, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  89-ASW-05,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fori  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road, 
Fori  Worih,  TX. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fori  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5561. 
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SUPPLEMENTARY  INFORMATtON* 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASW-05."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
.filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  removing  the  control  zone  located  at 
Corpus  Christi  NALF  Cabaniss  Field, 
TX.  The  FAA  has  been  informed  by  the 
Department  of  the  Navy  that  all  SIAPs 
serving  NALF  Cabaniss  Field  have  been 
canceled,  thus  negating  the  need  for  a 


control  zone  and  making  this  proposal 
necessary.  Additionally,  both  current 
and  future  plans  require  NALF  Cabaniss 
Field  to  be  utilized  strictly  as  a  VFR 
landing  field  for  military  aircraft.  The 
intended  effect  of  this  proposal  is  to 
release  that  controlled  airspace  no 
longer  required  due  to  the  cancellation 
of  all  SIAPs  serving  NALF  Cabaniss 
Field.  Coincident  with  this  proposal 
would  be  the  changing  of  the  status  of 
NALF  Cabaniss  Field  from  IFR  to  VFR. 
Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubHshed  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a}.  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Rev.  Pub.  L  97- 
449,  January  12,  1983):  14  CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows:  Corpus  Christi  NALF  Cabaniss 
Field,  TX  (Remove) 

Issued  in  Fort  Worth,  TX.  on  June  5. 1989. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

|FR  Doc.  89-14448  Filed  &-16-89;  8:45  am) 

BILUNG  COOC  4910-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  89-AWP-1SI 

Proposed  Revision  of  Ukiah,  CA, 
Transition  Areas 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
transition  areas  at  Ukiah.  CA.  This 
proposed  action  will  provide  controlled 
airspace  for  the  execution  of  instnunent 
approach  procedures  to  Ukiah 
Municipal  Airport,  Ukiah.  CA. 

DATES:  Comments  must  be  received  on 
or  before  August  11. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch.  AWP- 
530.  Docket  No.  89-AWP-15.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center.  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard,  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Jon  L.  Semanek,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch.  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (213)  297-0433. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
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with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  speciHed  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  and 
Procedures  Branch.  Air  Traffic  Division, 
15000  Aviation  Booievard,  Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRNfs  should  also  request  a  copy  of 
Advisofy  Circular  No.  ll-2a  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  transition  areas  at 
Ukiah,  CA.  This  proposed  action  will 
provide  controlled  airspace  for  the 
execution  of  instrument  approach 
procedures  to  Ukiah  Municipal  Airport. 
Ukiah,  CA.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  740a6E  dated 
January  3, 198a 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 19791;  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 


procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SulqecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audwrity:  49  U.S.C.  1348(a),  1345(a).  1510: 
E.  0. 10854,  49  U.S.C.  106(g)  (Rev.  Pub.  L.  97- 
449.  )an.  12, 1903):  14  CFR  11.68. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Ukiah.  CA  [ReviMtf] 

That  airspace  extending  upward  from  700 
feet  above  the  snrface  within  a  S-miie  radius 
of  th«  Ukiah  Miaiicipal  Airport  (lat. 
39°0r34"N^  long.  123*11 '59" W.):  and  within 
2.5  miles  each  side  of  the  Ukiah  localizer 
course  extending  from  the  5-mile  radius  area 
to  26  miles  north  of  Runway  15  threshold: 
that  airspace  extending  upward  frotn  1.200 
feel  above  the  surface  within  a  20-mile  radius 
of  the  Mendocino.  CA,  VORTAC  bounded  on 
the  E  by  the  W  edge  of  V-25,  that  airspace  S 
of  Ukiah  t>ounded  on  the  E  by  the  W  edge  of 
V-25.  on  the  S  by  lat.  38°43'30  "N..  on  the  W 
by  long.  123°23'15  "W.,  and  that  airspace 
between  the  20-  and  24-mile  arcs  of  the  Red 
Bluff.  CA,  VORTAC  bounded  on  the  NW  by 
the  NW  edge  of  V-199  and  on  the  SE  by  the 
SE  edge  of  V-25:  that  airspace  extending 
upward  from  7,500  feet  MSL  between  the  24- 
and  45-mile  arcs  of  the  Red  Bluff.  CA. 
VORTAC  bomided  on  the  NW  by  the  NW       ' 
edge  of  V-igg  and  on  the  SE  by  the  SE  edge 
of  V-25:  that  airspace  extending  upward  from 
8.500  feet  MSL  bounded  on  the  NE  by  a  45- 
mile  arc  of  the  Red  Bbff  VORTAC,  on  the  SE 
by  the  SE  edge  of  V-25,  on  the  S  and  SW  by 
the  N  edge  of  V-200  and  a  20-mile  arc  of  the 
Mendocino  VORTAC,  and  on  the  NW  by  the 
NW  edge  of  V-199;  that  airspace  extending 
upward  from  9,500  feet  MSL  bounded  on  the 
SE  by  the  NW  edge  of  V-199,  on  the  W  by  the 
E  edge  of  V-27,  and  on  the  N  by  a  line  9  miles 
S  of  and  paraHel  to  the  Red  Bluff  VORTAC 
291°  and  Fortune  VORTAC  110°  radials, 
excluding  the  airspace  bounded  by  a  line 
from  lat.  39*32T)0"N.,  long.  123°27'00"W.,  to 
lat.  39''32'00"N..  long.  123°11'30"W..  to  lat. 
39°21'30"N..  long.  123°04'45'W..  to  lat 
39°18'45  "N.,  long  123"07'00  "W.,  then  via  die 


20  mile  radius  of  ttw  Mendocino.  CA. 
VORTAC  to  lat.  39°20'30"N.,  long. 
123''20'15"W.,  to  lat.  39°32'00"N.,  long. 
123''27'00  "W.  This  1,200  foot  control  area 
excludes  the  Ukiah  Airport  700  foot  (ransition 
area  extension.  That  airspace  extending 
upward  from  5,300  feet  MSL  bounded  on  the 
E  by  the  SW  edge  of  V-27  and  on  the  W  by 
the  W/SW  edge  of  V-494. 

Issued  in  Los  Angeles,  California,  on  June 
2, 1989. 

lacqueline  L.  SmMi, 

Manager.  Air  Traffic  Division,  Western- 
Pacific  Region. 
(FR  Doc.  89-14447  Filed  <>-16-89;  8:45  am) 

aiLLMn  CODE  4t10-13-M 


14  CFR  Part  71 

(Airspac*  Docket  No.  8»-ASO-261 

Proposed  Amendment  to  Transition 
Area,  Orlando,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Orlando,  FL,  transition  area 
by  adding  an  arrival  area  extension 
northeast  of  the  Orlando  Executive 
Airport.  This  action  is  necessary  to 
provide  airspace  protection  for 
Instrument  Flight  Rules  (IFR)  aircraft 
executing  the  Instrument  Landing 
System  (ILS)  Runway  25  LocaHzer 
approach.  This  procedure  is  being 
modified  in  order  to  accommodate  a 
new  ILS  Standard  Instrument  Approach 
Procedure  at  Oriando  International 
Airport. 

DATES:  Comments  must  be  received  on 
or  before:  July  21, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-530. 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  89-ASO-28.  P.O. 
Box  20636.  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652. 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344.  telephone:  (404)  76^-7646. 

FOR  PURTHER  INFORMATtON  CONTACT 

)ames  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-764a 

SUPPtEMENTAMY  MFORMATIONC 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  5  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Oriando,  FL, 
transition  area.  This  action  would  add 
an  arrival  area  extension  northeast  of 
the  Orlando  Executive  Airport  to 
provide  airspace  protection  for  aircraft 
executing  the  ILS  Runway  25  localizer 
approach.  Section  71.181  of  Part  71  of 


the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  udner  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory  . 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citiation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(3),  1510: 
E.O..10854;  49  U.S.C.  106(g)  (Rev.  Pub.  L  97- 
449,  Jan.  12, 1983);  14  CFR  11.69. 

§71.181    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Orlando.  FL  [Amended] 

Following  the  phrase  in  the  existing 
description  which  states,  "*  *  *  14  miles 
northwest  of  the  VORTAC;"  add  die 
following:  "within  five  miles  each  side  of  the 
ILS  localizer  northeast  course  extending  from 
the  8.5-miIe  radius  area  to  10  miles  northeast 
of  the  airport;". 

Issued  in  East  Point,  Georgia,  on  June  5, 
1989. 

Don  Cass. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  89-14446  Filed  6-16-89:  MS  am) 
BIUJNO  COM  4aiO-13-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 

IDocket  No.  H040] 

BIN  121S-AA58 

Occupational  Exposure  to  4,4' 
Methylenedianiline  (MDA) 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Proposed  rule. 

SUMMARY:  On  May  12, 1989,  OSHA 
published  a  proposed  rule  on  MDA  (54 
FR  20672).  Among  other  things,  the 
notice  invited  pubUc  comment  and 
hearing  requests  to  be  postmarked  no 
later  that  June  26, 1989— a  date  45  days 
after  the  pubUcation  date. 

Simultaneously  with  this  release, 
OSHA  issued  a  press  release  which 
indicated  that  this  filing  date  was  July 
11, 1989— a  date  60  days  after  the 
publication  date.  The  news  services 
used  the  press  release  as  their  source  of 
information  and  indicated  a  filing  date 
of  July  11, 1989.  In  order  to  promote 
greater  public  participation  in  this 
rulemaking  and  avoid  any  confusion 
that  might  otherwise  ensue,  OSHA 
hereby  extends  the  public  participation 
date  15  days  to  July  11, 1989. 
DATES:  Comments  and  requests  for  a 
hearing  concerning  the  proposed 
standard  must  be  postmarked  on  or 
before  July  11, 1989. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Officer,  Docket 
No.  H040.  Occupational  Safety  and 
Health  Administration,  Room  N2634,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Requests  for  a  hearing  are  to 
be  submitted  to  Mr.  Tom  Hall,  OSHA. 
U.S.  Department  of  Labor,  Room  N-3647. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  F.  Foster,  Director,  Office  of 
Public  Affairs,  OSHA,  Rm.  N-3641,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210,  Telephone  (202)  523-8151. 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acdng  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  12th  day  of 
June  1989. 
Alan  C  McMillan. 

Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 
[FR  Doc.  89-14423  Filed  6-16-89:  8:45  am] 
BNXINGCOOC  4S10-SS-M 
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DEPARTMENT  OF  THE  INTERIOR 


Office  Of 

and  Enforcemont 

30  CFR  Part  925 


MiMouri  ParmafMnt  Regulatory 
Program 

AQENCV:  Office  of  Surface  Miniog 
Reclamation  and  Enforcement  (OSKfRE). 
Interior. 

ACTION:  Proposed  rule:  public  comment 
period  and  opportunity  for  pubKc 
hearing  on  proposed  amendment 

•UMMARy:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to  prime 
farmland,  areas  unsuitable,  geology, 
operations  plans,  reclamation  plans, 
permit  conditions,  ftsh  and  wildlife 
resource  information,  subsidence 
control,  and  informal  assessment 
conferences.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  correspondhig 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  puUic  hearing,  if  one  is 
requested. 

OATCS:  Written  comments  must  be 
received  on  or  before  4:00  p.m.,  cd.t. 
July  19. 1969.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  on  July  14, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  cd.t.  on 
July  5. 1909. 

ADOflESSCS:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  ).  Kovacic  at  the  address  listed 
below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Kansas  City  Field  Office. 
Mr.  William  ).  Kovadc  Director.  Kansas 

City  Field  Office.  Office  of  Surface 

Mining  Reclamation  and  Enforcement 
1103  Grand  Avenue,  Room  502.  Kansas 


City,  MO  64106.  Telephone:  (816)  374- 
6406. 

Office  of  Surface  Mining  Reciamation 
and  Enforcement.  Ac^nistrative 
Record  Office,  Room  5131. 1100  L 
Street,  NW..  Wasfaingtofi,  DC  20240, 
Telephone:  (202)  34»-6482. 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O.  Box 
176,  Jefferson  City.  MO  65102, 
Telephone:  (314)  751-4041. 

FOR  ranTNBR  mFORMATIOM  CONTACTt 
Mr.  WilliaiB  J.  Kovacic,  Director,  Kansas 
City  Fieid  Office  (816)  374-6405. 

SU^PLCMBrrARV  INPOnMATIOfC 

L  Background  on  the  Missouri  Program 

On  November  21,  I960,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  Cenersd  back^ound 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  oonunents.  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21. 198a  Federal  Register  (45  FR  77017). 
Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12. 925.15,  and  925.16. 

n.  Prapoaad  AmendBent 

By  letter  dated  June  5. 1969. 
(Achninistrative  Record  No.  MO-436) 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  in  response  to  a 
June  11, 1986.  letter  from  OSMRE  in 
accordance  with  30  CFR  Part  732 
requiring  certain  provisions  of  the  State 
program  to  be  updated  for  consistency 
with  the  Federal  regulations  through  July 
1, 1963,  to  satisfy  deficiencies  noted  in  a 
July  18, 1988,  issue  letter  from  OSMRE. 
and  to  satisfy  deficiencies  noted  in  a 
November  29. 1988,  issue  letter  from 
OSMRE. 

The  regulations  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
2.110(1)(B]2.  and  3.  and  40-6.0eO(4)(A)  2. 
and  3,  Interim  and  Permanent  Program 
Prime  Farmland  Permit  Requirements^  10 
CSR  40-5.010(2)(C)  Areas  Where  Mining 
Is  Prohibited  or  Limited;  )0  CSR  40-6.040 
(SKA)  and  (5)(B]1,  Geology  Description; 
10  CSR  40-60)50,  (5](C)  and  40- 
6.120(H)(C),  Surface  and  Underground 
Operations  Plan — Maps  and  PUms;  10 
CSR  40-6.050(9)  (A-E)  and  40-6.120(5) 
(A-E),  Surface  and  Underground 
Reclamation  Plan — Protection  of 
Hydrologic  Balance;  10  CSR  40- 
6.070(12)(D),  Conditions  on  Permits;  10 
CSR  40-6.110(11)  (A)  and  (B). 
Underground  Fish  and  WildMfe 
Resource  Information;  10  CSR  40- 


6.120(2KB)3.  Underground  Operations 
Plan — General  Requirements;  10  CSR 
40-6.120(11)  (A)1  and  (E).  Underground 
bubsiOence  Control  Plan;  and  10  CSR 
40-8.040(8)(K)  Procedures  for  Informal 
Assessment  Conferences. 

III.  PnbUc  Conuneot  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  O^IRE  is  now 
seeking  comment  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES'* 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  information 
CONTACT"  by  4:00  p.m.,  ad.t.  July  5, 1989. 
The  location  and  time  of  the  hearing  will 
be  arranged  with  those  persons 
requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  been  scheduled  to  testify,  and  who 
wish  to  do  so,  wiD  be  heard  following 
those  who  have  been  scheduled.  The 
hearing  will  end  after  all  persons 
scheduled  to  testify  and  persons  present 
in  the  audience  who  wish  to  testify  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  further 
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INFONMATKM  CONTACT."  All  SUCh 

meetings  will  be  open  to  the  pubUc  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  Mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Date:  June  9. 1989. 
Raymond  L.  Lo«nie. 

Assistant  Director.  Western  Field  Operations. 
[FR  Doc.  89-14437  Filed  6-16-80;  8:45  am] 

BUJJNO  COOE  4310-SMi 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN2900-AE03 

Veterans  Education;  Implementation 
of  the  Veterans'  Benefits  Improvement 
and  HMNh-Caie  Authorization  Act  of 
1986  and  New  Gl  Bill  Continuation  Act 
of  1987 

AOEMCV:  Department  of  Veterans 
Affairs. 

ACTION:  Proposed  regulations. 

SUMMARY:  These  rules  would  implement 
the  Veterans'  Benefits  Improvement  and 
Health-Care  Authorization  Act  of  1986 
and  the  New  GI  Bill  Continuation  Act  of 
1987.  The  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986  contains 
many  provisions  which  affect  the 
administration  of  the  new  educational 
assistance  program  for  veterans  and 
servicemembers.  These  include 
provision  for  apprenticeship  and  other 
on-job  training  and  correspondence 
training  in  this  program;  minor  changes 
to  the  criteria  which  must  be  met  in 
order  to  establish  eligibility  for  the 
program;  a  requirement  that  certain 
veterans  be  counseled  before  choosing  a 
program  of  education;  and  a  change 
concerning  nonduplication  of  Federal 
programs.  The  New  GI  Bill  Continuation 
Act  of  1987  makes  this  program 
permanent,  and  changes  its  name  to  the 
Montgomery  GI  Bill. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1989.  Comments  will 
be  available  for  public  inspection  until 
July  31. 1989.  It  is  proposed  that  the 
effective  dates  of  the  amended 
regulations  coincide  with  the  effective 
dates  of  the  laws  upon  which  they  are 
based,  except  for  {  21.7152  which  is 
proposed  to  be  effective  30  days  after 


final  pubhcation  in  the  Federal  Register. 
However,  it  is  proposed  to  make  the 
amendments  to  51 21.7000(a),  21.7040(a), 
21.7042(aKl).  21.7042(b)(1).  21.7042(dKl), 
21.7042(e)(1),  and  21.7044(c)(1) 
retroactively  effective  on  June  1, 1987, 
the  effective  date  of  the  New  GI  Bill 
Continuation  Act.  It  is  proposed  to  make 
the  amendments  to  all  other  sections 
retroactively  effective  on  October  28, 
1986,  the  effective  date  of  the  relevant 
sections  of  the  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  V/ashington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
July  31. 1980. 

FOR  FURTHER  WTORMATION  CONTACT: 

Alan  Zoeckler,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Administration,  (202) 
233-2668. 

SUPPLEMENTARY  INFORMATION:  Several 

regulations  are  amended  in  order  to 
implement  provisions  of  the  Veterans' 
Benefits  Improvement  and  Health-Care 
Authorization  Act  of  1986  (Pub.  L  99- 
576),  and  tfie  New  GI  Bill  Continuation 
Act  of  1987  (Pub.  L.  100-48).  These 
provisions  permit  apprenticeship  and 
on-job  training  and  correspondence 
training  in  the  Monrgomery  GI  Bill.  The 
provisions  also  prohibit  receipt  of 
benefits  under  two  or  more  of  the 
education  programs  administered  by 
VA.  This  will  result  in  a  sharp  reduction 
in  benefits  to  a  few  veterans. 

VA  finds  that  good  cause  exists  for 
making  the  amendments  to 
§§  21.7000(a),  21.7040(a).  21.7042(a)(1), 
21.7042(b)(1).  21.7042(d)(1).  21.7042(e)(1). 
and  21.7044(c)(1),  like  the  law  which 
they  implement  retroactively  effective 
on  June  1, 1987.  Except  for  §  21.7152,  VA 
finds  that  good  cause  exists  for  making 
the  remainder  of  these  regulations,  like 
the  sections  of  the  law  they  implement 
retroactively  effective  on  October  28, 
1986.  To  achieve  the  maximum  beneflt 
of  the  legislation  for  the  affected 
individuals,  it  is  necessary  to  implement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  effective  date  would 
be  contrary  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  veteran  or 
servicemember  who  is  entitled  by  law  to 


it,  or  in  the  granting  of  a  benefit  to  a 
veteran  or  servicemember  who  is  not 
entitled  to  it. 

VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  They  will 
have  no  signiHcant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  denned  in  the  Regidatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
Pursuant  to  5  U.S.C  605(b),  the  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  SS  003  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e..  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

A  Catalog  of  Federal  Domestic 
Assistance  number  has  not  been 
assigned  for  the  program  affected  by 
these  regulations. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vocational  educatioa  Vocational 
rehabilitation. 

Approved:  March  28. 1989. 
Edward  |.  Derwinaki 

Secretary  of  Veterans  Affairs. 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follows: 

PART  21-{AMEN0£D] 

'   1.  In  §  21.7000,  paragraphs  (b)  (2)  and 
(3)  and  the  authority  citation  are  revised 
and  (b)  (4),  (5).  and  (6)  are  added  to  read 
as  follows: 

§  21.7000    Establishment  of  educational 
assistance  program. 

***** 

(b)  *  *  • 

(2)  To  extend  the  benefits  of  a  higher 
education  to  qualifying  men  and  women 
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who  might  not  otherwise  be  able  to 
afford  such  an  education; 

(3)  To  provide  for  vocational 
readjustment  and  to  restore  lost 
educational  opportunities  to  those 
servicemen  and  women  who  served  on 
active  duty  after  June  30, 1985. 

(4)  To  promote  and  assist  the  All- 
Volunteer  Force  program  and  the  Total 
Force  Concept  of  the  Armed  Forces  by 
establishing  a  new  program  of 
educational  assistance  based  upon 
service  on  active  duty  or  a  combination 
of  service  on  active  duty  and  in  the 
Selected  Reserve  (including  the  National 
Guard)  to  aid  in  the  recruitment  and 
retention  of  highly  qualified  personnel 
for  both  the  active  and  reserve 
components  of  the  Armed  Forces; 

(SJ  To  give  special  emphasis  to 
providing  educational  assistance 
benefits  to  aid  in  the  retention  of 
personnel  in  the  Armed  Forces;  and 

(6)  To  enhance  the  nation's 
competitiveness  through  the 
development  of  a  more  highly  educated 
and  productive  work  force. 

(Authority:  38  U.S.C  1401;  Pub.  L.  98-525. 
Pub.  L  100-48) 

2.  In  9  21.7020,  paragraphs  (b)(2)  and 
(b)(23]  and  their  authority  citations  are 
revised,  paragraph  (b)(25)(i)  is  revised, 
and  paragraphs  (b)  (35)  through  (37)  are 
added  to  read  as  follows: 

921.7020    DefMtiont. 

•  •        *        •        • 

(b)  *  •  * 

(2)  Attendance.  The  term 
"attendance"  means  the  presence  of  a 
veteran  or  servicemember — 

(i)  In  the  class  where  the  approved 
course  is  being  taught  in  which  he  or  she 
is  enrolled,  or 

(ii)  At  a  training  establishment,  or 

(iii)  Any  other  place  of  instruction, 
training  or  study  designated  by  the 
educational  institution  or  training 
establishment  where  the  veteran  or 
servicemember  is  enrolled  and  is 
pursuing  a  program  of  education. 

(Authority:  38  U.S.C.  1434. 1780(g)) 

*  •         •      -  •         • 

(23)  Program  of  education.  A  program 
of  education — 

(!)  Is  any  unit  course  or  subject  or 
combination  of  courses  or  subjects 
which  is  pursued  by  a  veteran  or 
servicemember  at  an  educational 
institution,  and  which  is  required  by  the 
Administrator  of  the  Small  Business 
Administration  as  a  condition  to 
obtaining  Hnancial  assistance  under  the 
provisions  of  15  U.S.C.  636;  or 

(ii)  Is  a  combination  of  subjects  or  unit 
courses  pursued  at  an  educational 
institution.  The  combination  generally  is 
accepted  as  necessary  to  meet 


requirements  for  a  predetermined 
educational,  professional  or  vocational 
objective.  It  may  consist  of  subjects  or 
courses  which  fulfill  requirements  for 
more  than  one  objective  if  all  objectives 
pursued  are  generally  recognized  as 
being  related  to  a  single  career  field;  and 

(iii)  Includes  an  approved  full-time 
program  of  apprenticeship  or  of  other 
on-job  training. 

(Authority:  38  U.S.C.  1402(3).  1652(b):  Pub.  L. 
98-525.  Pub.  L  99-576) 

*  •  •  *  * 

(25)  Pursuit,  (i)  The  term  "pursuit" 
means  to  woric,  while  enrolled,  toward 
the  objective  of  a  program  of  education. 
This  work  must  be  in  accordance  with 
approved  institutional  policy  and 
regulations,  and  applicable  criteria  of 
Title  38,  United  States  Code:  must  be 
necessary  to  reach  the  program's 
objective;  and  must  be  accomplished 
through — 

(A)  Resident  courses  (including 
teacher  training  courses  and  similar 
courses  which  VA  considers  to  be 
resident  training). 

(B)  Independent  study  courses. 

(C)  Correspondence  courses, 

(D)  An  apprenticeship  or  other  on-job 
training  program. 

(E)  A  graduate  program  of  research  in 
absentia,  or 

(F)  Medical-dental  internships  and 
residencies,  nursing  courses  and  other 

medical-dental  specialty  courses. 
•        *        *        *        • 

(35)  Established  charge.  The  term 
"established  charge"  means  the  lesser 
of— 

(i)  The  charge  for  the  correspondence 
course  or  courses  determined  on  the 
basis  of  the  lowest  extended  time 
payment  plan  offered  by  the  educational 
institution  and  approved  by  the 
appropriate  State  approving  agency,  or 

(ii)  'The  actual  cost  to  the 
servicemember  or  veteran. 

(Authority:  38  U.S.C.  1434. 1786(a)(1)) 

(36)  Date  of  affirmance.  The  term 
"date  of  affirmance"  means  the  date 
(after  the  expiration  of  ten  days  after  a 
veteran  or  servicemember  signs  an 
enrollment  agreement  for  a 
correspondence  course),  on  which  the 
veteran  or  servicemember  signs  and 
submits  to  VA  a  written  agreement 
affirming  the  enrollment  agreement. 
(Authority:  38  U.S.C.  1434, 1786) 

(37)  Training  establishment.  The  term 
"training  establishment"  means  any 
establishment  providing  apprentice  or 
other  on-job  training,  including  those 
under  the  supervision  of  a  college  or        ' 
university  or  any  State  department  of 
education,  or  any  State  apprenticeship 
agency  or  any  State  board  of  vocational 


education,  or  any  joint  apprenticeship 
committee,  or  the  Bureau  of 
Apprenticeship  and  Training  established 
in  accordance  with  29  U.S.C.  Chapter 
4C.  or  any  agency  of  the  Federal 
Government  authorized  to  supervise 
such  training. 

(Authority;  38  U.S.C.  1434. 1787) 

3.  In  9  21.7040,  paragraph  (a)  is 
revised  to  read  as  follows: 

9  21.7040    Eligibility  for  iMsic  educational 
assistance. 

***** 

(a)  Some  individuals  who  first  become 
members  of  the  Armed  Forces  or  who 
first  enter  on  active  duty  as  a  member  of 
the  Armed  Forces  after  June  30, 1985, 
and 
***** 

4.  In  9  21.7042.  paragraphs  (a)(1) 
introductory  text,  (a)(5)(iii)  and  its 
authority  citation,  (b)(1)  introductory 
text,  (c)  and  its  authority  citation. 
(d)(l)(i).  and  (e)(1)  are  revised  to  read  as 
follows: 

§21.7042    Bask:  eligibility  requirements. 

***** 

(a)  *  *  * 

(1)  The  individual  must  after  June  30, 
1985,  either— 

***** 

(5)  *  *  • 

(iii)  For  convenience  of  the 
Government — 

(A)  After  completing  at  least  20 
continuous  months  of  active  duty  if  his 
or  her  initial  obligated  period  of  active 
duty  is  less  than  three  years,  or 

(B)  After  completing  30  continuous 
months  of  active  duty  if  his  or  her  initial 
obligated  period  of  active  duty  is  at 
least  three  years. 

(Authority:  38  U.S.C.  1411;  Pub.  L.  98-525, 
Pub.  L.  99-576) 

(b)  *  *  • 

(1)  The  individual  must,  after  June  30, 
1985.  either— 

***** 

(c)  Dual  eligibility.  (1)  An  individual 
who  has  established  eligibility  under 
paragraph  (a)  of  this  section  through 
serving  at  least  two  years  of  continuous 
active  duty  of  an  initial  obligated  period 
of  active  duty  of  less  than  three  years, 
as  provided  in  paragraph  (a)(2)  of  this 
section,  may  attempt  to  establish 
eligibility  under  paragraph  (b)  of  this 
section  through  service  in  the  Selected 
Reserve.  If  this  veteran  fails  to  establish 
eligibility  under  paragraph  (b)  of  this 
section,  he  or  she  will  retain  eligibility 
established  under  paragraph  (a)  of  this 
section. 
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(2)  An  individual  must  elect  whether 
or  not  he  or  she  wishes  service  in  the 
Selected  Reserve  to  be  credited  towards 
establishing  eligibility  under  38  U.S.C. 
Chapter  30  or  under  10  U.S.C.  Chapter 
106  when— 

(i)  The  individual  is-^ 

(A)  A  veteran  who  has  established 
eligibihty  for  basic  educational 
assistance  through  meeting  the 
provisions  of  paragraph  (b)  of  this 
section,  and 

(B)  Also  a  reservist  who  has 
established  eligibility  for  benefits  under 
10  U.S.C.  Chapter  106  through  meeting 
the  requirements  of  9  21.7540  of  this 
part,  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C.  Chapter  30  through  activation 
under  a  provision  of  law  other  than  32 
U.S.C.  316.  502.  503,  504  or  505. 

(3)  A  veteran  may  revoke  his  or  her 
election  provided  he  or  she  has  not 
negotiated  a  check  for  benefits  under 
either  38  U.S.C.  Chapter  30  or  10  U.S.C. 
Chapter  106.  Once  the  veteran  has 
negotiated  a  check  under  either  chapter, 
the  election  is  irrevocable. 

(Authority:  38  U.S.C.  1433(c),  10  U.S.C.  2132; 
Pub.  L  9&-525,  Pub.  L  99-576) 

(d)  •  •  • 

(1)  •   *   * 

(i)  After  June  30. 1985.  either— 
***** 

(e)  •  *  • 

(1)  An  individual  who.  after  June  30, 
1985,  first  becomes  a  member  of  the 
Armed  Forces  or  first  enters  on  active 
duty  as  a  member  of  the  Armed  Forces, 
may  elect  not  to  receive  educational 
assistance  under  38  U.S.C.  Chapter  30. 
This  election  must  be  made  at  the  time 
the  individual  initially  enters  on  active 
duty  as  a  member  of  the  Armed  Forces. 
An  individual  who  makes  such  an 
election  is  not  eligible  for  educational 
assistance  under  38  U.S.C.  Chapter  30. 
***** 

5.  In  9  21.7044.  paragraph  (a)(5)(vi)  is 
revised,  paragraph  (a)(6)  is  added,  the 
authority  citation  at  the  end  of 
paragraph  (a)  is  revised,  and  paragraph 
(c)(l)(i)  introductory  text  is  revised  to 
read  as  follows: 

§  21.7044    Persons  witti  36  U.S.C.  Chapter 
34  eligibility. 

***** 

(a)  *  •  * 

(5)  *  •  * 

(vi)  Be  released  from  active  duty  for 
further  service  in  a  reserve  component 
of  the  Armed  Forces  after  service  on 
active  duty  characterized  by  the 


Secretary  concerned  as  honorable 
service. 

(6)  The  individual  must  have  been  on 
active  duty  on  October  19, 1984,  and 
without  a  break  in  service  since  October 
19. 1984. 

(Authority:  38  U.S.C.  1411;  Pub.  L  98-625, 
Pub.  L  99-145,  Pub.  L  99-576) 

***** 

(c)  *  *  • 

(1)  •  •  • 

(i)  After  June  30. 1985,  either— 
***** 

6.  In  9  21.7050,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  respectively,  the  introductory  text  of 
paragraph  (a)  and  its  authority  citation 
are  revised  and  new  paragraph  (b)  is 
added  to  read  as  follows: 

9  21.7050    Ending  dates  of  eligibility. 

(a)  Ten-year  time  limitation.  Except 
as  provided  in  paragraph  (b)  of  this 
section  and  in  9  21.7051  of  this  part  VA 
will  not  provide  basic  educational 
assistance  or  supplemental  educational 
assistance  to  a  veteran  or 
servicemember  after  the  later  of  the 
following: 
***** 

(Authority:  38  U.S.C.  1431  (a)  and  (e);  Pub.  L 
98-525,  Pub.  L  100-323) 

(b)  Reduction  of  ten-year  eligibility 
period.  A  veteran  who  had  eligibility  for 
educational  assistance  under  38  U.S.C. 
Chapter  34  and  who  is  eligible  for ' 
educational  assistance  under  38  U.S.C. 
Chapter  30  as  provided  in  9  21.7044  of 
this  part  shall  have  his  or  her  ten-year 
period  of  eligibility  reduced  by  the 
number  of  days  he  or  she  was  not  on 
active  duty  during  the  period  beginning 
on  January  1, 1977.  and  ending  on 
October  18, 1984. 

(Authority:  38  U.S.C.  1431(e);  Pub.  L  100-323) 

7.  In  9  21.7076.  the  introductory  text 
and  the  authority  citation  for  paragraph 
(a)  are  revised,  paragraph  (b)(1) 
introductory  text  is  revised,  and 
paragraphs  (b)(3)  through  (b)(6)  are 
added  and  the  authority  citation  at  the 
end  of  paragraph  (b)  is  revised  to  read 
as  follows: 

921.7076    Entitlement  charges. 

(a)  Overview.  VA  will  make  charges 
against  entitlement  as  stated  in  this 
section.  Charges  will  be  made  against 
the  entitlement  the  veteran  or 
servicemember  has  to  educational 
assistance  under  38  U.S.C.  Chapter  30. 
After  December  31. 1989.  there  will  be  a 
charge  (for  record  purposes  only) 
against  the  entitlement,  if  any.  which  he 
or  she  may  have  under  38  U.S.C, 
Chapter  34.  The  charges  against 
entitlement  under  38  U.S.C.  Chapter  34 
will  not  count  against  the  48  months  of 


total  entitlement  under  both  38  U.S.C. 
Chapters  30  and  34  to  which  the  veteran 
or  servicemember  may  be  entitled.  (See 
9  21.4020(a)  of  this  part.)  Except  for 
those  pursuing  correspondence  training 
or  apprenticeship  or  other  on-job 
training,  charges  are  based  upon  the 
principle  that  a  veteran  or 
servicemember  who  trains  full  time  for 
one  day  should  be  charged  one  day  of 
entitlement.  The  provisions  of  this 
section  apply  to — 
***** 

(Authority:  38  U.S.C.  1413:  Pub.  L  98-525, 
Pub.  L  99-576) 

(b)  Determining  entitlement  charge. 
(1)  Except  for  those  pursuing 
correspondence  training  or 
apprenticeship  or  other  on-job  training 
VA  will  make  a  charge  against 
entitlement — 
***** 

(3)  For  each  month  that  a  veteran  is 
paid  a  monthly  educational  assistance 
allowance  while  undergoing 
apprenticeship  or  other  on-job  training 
VA  will  make  a  charge  against  chapter 
30  entitlement  of^ 

(i)  .75  of  a  month  in  the  case  of 
payments  made  during  the  first  six 
months  of  the  veteran's  pursuit  of  the 
program  of  apprenticeship  or  other  on- 
job  training. 

(ii)  .55  of  a  month  in  the  case  of 
payments  made  during  the  second  six 
months  of  the  veteran's  pursuit  of  the 
program  of  apprenticeship  or  other  on- 
job  training,  and 

(iii)  .35  of  a  month  in  the  case  of 
payments  made  following  the  first 
twelve  months  of  the  veteran's  pursuit 
of  apprenticeship  or  other  on-job 
training. 

(4)  For  each  month  that  a  veteran  is 
paid  a  monthly  educational  assistance 
allowance  while  undergoing 
apprenticeship  or  other  on-job  training 
VA  will  make  a  record  purpose  charge 
against  chapter  34  entitlement,  if  any.  of 
one  month  for  each  month  of  benefits 
paid  to  him  or  her. 

(5)  When  a  veteran  or  servicemember 
is  pursuing  a  program  of  education  by 
correspondence.  VA  will  make  a  charge 
against  entitlement  for  each  payment 
made  to  him  or  her.  The  charge — 

(i)  Will  be  made  in  months  and 
decimal  fi-actions  of  a  month,  and 

(ii)  Will  be  determined  by  dividing  the 
amount  of  the  payment  by  an  amount 
equal  to  the  rate  of  educational 
assistance  otherwise  applicable  to  him 
or  her  for  full-time  training  (disregarding 
in  the  case  of  a  servicemember  the  cost 
of  course  comparison). 

(6)  When  a  veteran  or  servicemember 
is  pursuing  a  program  of  education 
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partly  in  residence  and  partly  by 
correspondence,  VA  will  make  a  charge 
against  entitlement — 

(i)  For  the  residence  portion  of  the 
program  as  provided  in  paragraphs  (b) 
(1)  and  (2)  of  this  section,  and 

(ii)  For  the  correspondence  portion  of 
the  program  as  provided  in  paragraph 
(b)(5}  of  this  section. 

(Authority:  38  U.S.C  1432(c].  1434(c);  Pub.  L 
99-576) 

•  •  *  •  • 

8.  In  S  21.7100.  paragraphs  (b)  and  (d) 
and  their  authority  citations  are  revised 
to  read  as  follows: 

S  21.7100    CounacNng. 

•        •        •        *        * 

(b)  Required  counseling.  (1)  In  any 
case  in  which  VA  has  rated  the  veteran 
as  being  incompetent,  the  veteran  must 
be  counseled  before  selecting  a  program 
of  education  or  training.  The 
requirement  that  counseling  be  provided 
is  met  when — 

(i)  The  veteran  has  had  one  or  more 
personal  interviews  with  the  counselor. 

(ii)  The  counselor  has  jointly 
developed  with  the  veteran 
recommendations  for  selecting  a 
program:  and 

(iii)  These  recommendations  have 
been  reviewed  with  the  veteran. 

(2)  The  veteran  may  follow  the 
recommendations  developed  in  the 
course  of  counseling,  but  is  not  required 
to  do  so. 

(3)  VA  will  take  no  further  action  on  a 
veteran's  application  for  assistance 
under  38  U.S.C.  Chapter  30  when  he  or 
she — 

(i)  Fails  to  report: 

(ii)  Fails  to  cooperate  in  the 
counseling  process:  or 

(iii)  Does  not  complete  counseling  to 
the  extent  required  under  paragraph 
(b)(1)  of  this  section. 

(4)  Counseling  is  not  required  for  any 
other  individual  eligible  for  educational 
assistance  established  under  38  U.S.C. 
Chapter  30. 

(Authority:  38  U.S.C.  1432. 1663:  Pub.  L  98- 
525.  Pub.  L  99-576) 

***** 

(d)  Provision  of  counseling.  VA  shall 
provide  counseling  as  needed  for  the 
purposes  identified  in  paragraphs  (a) 
and  (c)  of  this  section  upon  request  of 
the  individual.  In  addition.  VA  shall 
provide  counseling  as  needed  for  the 
purposes  identified  in  paragraph  (b)  of 
this  section  following  the  veteran's 
request  for  counseling,  the  veteran's 
initial  application  for  benefits  or  any 
communication  from  the  veteran  or 
guardian  indicating  that  the  veteran 
wishes  to  change  his  or  her  program.  VA 
shall  take  appropriate  steps  (including 


individual  notification  where  feasible) 
to  acquaint  all  participants  with  the 
availability  and  advantages  of 
counseling  services. 

(Authority:  38  U.S.C.  1434. 1663:  Pub.  L  98- 
525.  Pub.  L.  9^-576) 

9.  Section  21.7103  is  revised  and  a 
cross-reference  is  added  to  read  as 
follows: 

9  21.7103    Travel  expense*. 

(a)  Travel  for  veterans  and 
servicemembers.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section.  VA 
shall  determine  and  pay  the  necessary 
cost  of  travel  to  and  from  the  place  of 
counseling  for  individuals  who  are 
required  to  receive  counseling  if— 

(i)  The  VA  determines  that  the 
individual  is  unable  to  defray  the  cost 
based  upon  his  or  her  annual 
declaration  and  certification;  or 

(ii)  The  individual  has  a  compensable 
service-coimected  disability. 

(2)  VA  shall  not  pay  for  the  travel 
expenses  for  a  veteran  who  is  not 
residing  in  a  State. 

(Authority:  38  U.S.C.  111) 

(b)  Travel  for  attendants.[\)  VA  will 
authorize  payment  of  travel  expenses 
for  an  attendant  while  the  individual  is 
traveling  when — 

(i)  The  individual,  because  of  a  severe 
disability,  requires  the  services  of  an 
attendant  when  traveling,  and 

(ii)  VA  is  paying  the  necessary  cost  of 
the  individual's  travel  on  the  basis  of  the 
criteria  stated  in  paragraph  (a)  of  this 
section. 

(2)  VA  will  not  pay  the  attendant  a  fee 
for  travel  expenses  if  he  or  she  is  a 
relative  as  defined  in  9  21.374  of  this 
part. 

(Authority:  38  U.S.C.  111) 

(c)  Payment  of  travel  expenses 
prohibited  for  most  veterans.  VA  shall 
not  pay  for  any  costs  of  travel  to  and 
from  the  place  of  counseling  for  anyone 
who  requests  counseling  under  38  U.S.C. 
Chapter  30. 

(Authority:  38  U.S-Q  111) 

Cros»-Referance:  {  21.374,  Authorization 
for  travel  of  attendants. 

10.  In  S  21.7112.  the  introductory  text 
of  paragraph  (a)  and  the  authority 
citation  at  the  end  of  paragraph  (a)  are 
revised  to  read  as  follows: 

921.7112   Programs  of  education 
comwninQ  two  or  moce  types  of  courses 

•        •        *        •        • 

(a)  Concurrent  enrollment.  When  a 
veteran  or  servicemember  cannot 
successfully  schedule  his  or  her 
complete  program  at  one  educational 
institution,  VA  may  approve  a  program 


of  concurrent  enrollment.  When 
requesting  such  a  program  the  veteran, 
or  servicemember  must  show  that  his  or 
her  complete  program  of  education  is 
not  available  at  the  educational 
institution  in  which  he  or  she  will  pursue 
the  major  portion  of  his  or  her  program 
(the  primary  educational  institution),  or 
that  it  cannot  be  scheduled  successfully 
within  the  period  in  which  he  or  she 
plans  to  complete  his  or  her  program. 
When  the  standards  for  measurement  of 
the  courses  pursued  concurrently  in  the 
two  educational  institutions  are 
different,  the  concurrent  enrollment 
shall  be  measured  by  converting  the 
measurement  of  courses  being  pursued 
at  the  second  educational  institution 
under  the  standard  applicable  to  such 
institution  to  its  equivalent 
measurement  under  the  standard 
required  for  full-time  courses  applicable 
to  the  primary  educational  institution. 
For  a  complete  discussion  of 
measurement  of  concurrent  enrollments 
see  9  21.7172  of  this  part. 

(Authority:  38  U.S.C.  1434. 1788) 

*  •  •  •         • 

11.  In  9  21.7122.  paragraph  (e)(6)  is 
removed  and  paragraph  (e)(7)  is 
redesignated  as  new  paragraph  (e)(6); 
paragraph  (e)(5)  and  the  authority 
citation  for  paragraph  (e)  are  revised  to 
read  as  follows: 

9  21.7122    Courses  precluded. 

***** 

(e)  *  *  * 

(5)  A  course  from  which  the  veteran  or 
servicemember  withdrew  without 
mitigating  circumstances,  or 

*  *        *        *        « 

(Authority:  38  U.S.C.  1402(3).  1434, 1772(a), 
1780(a)) 

12.  In  9  21.7131,  paragraph  (c)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

9  21.7131    Commencing  dates. 

*  «        •        *        • 

(c)  Certification  by  educational 
institution  or  training  establishment- 
course  does  not  lead  to  a  standard 
college  degree.  (1)  When  a  veteran  or 
servicemember  enrolls  in  a  course  which 
does  not  lead  to  a  standard  college 
degree  and  which  is  offered  in 
residence,  the  commencing  date  of  the 
award  of  educational  assistance  shall  be 
the  first  date  of  the  veteran's  or 
servicemember's  class  attendance. 

(2)  When  a  veteran  or  servicemember 
enrolls  in  a  course  which  is  offered  by 
correspondence,  the  commencing  date  of 
the  award  of  educational  assistance 
shall  be  the  later  of— 
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(i)  The  date  the  first  lesson  was  sent, 
or 

(ii)  The  date  of  affirmance. 

(3)  When  a  veteran  enrolls  in  a 
program  of  apprenticeship  or  other  on- 
job  training,  the  commencing  date  of  the 
award  of  educational  assistance  shall  be 
the  first  date  of  employment  in  the 
training  position. 

(Authority:  38  U.S.C.  1414. 1423;  Pub.  L.  98- 
525,  Pub.  L  99-576) 
***** 

13.  In  9  21.7135.  paragraph  (e)(2)(ii)  is 
revised,  paragraphs  (e)  (3)  and  (4)  are 
added,  and  the  authority  citation  for 
paragraph  (e)  is  revised  to  read  as 
follows: 

9  21.7135    Discontinuance  dates. 

***** 

(e)  *  *  * 

(2)  •  *  • 

(ii)  Independent  study:  official  date  of 
change  in  status  under  the  practices  of 
the  educational  institution. 

(3)  When  a  veteran  or  servicemember 
withdraws  from  a  correspondence 
course,  VA  will  terminate  educational 
assistance  effective  the  date  the  last 
lesson  is  serviced. 

(4)  When  a  veteran  or  servicemember 
withdraws  from  an  apprenticeship  or 
other  on-job  training,  VA  will  terminate 
educational  assistance  effective  the  date 
of  last  training. 

(Authority:  38  U.S.C.  1434  1780(a);  Pub.  L  98- 
525.  Pub.  L.  99-576) 
***** 

14.  Section  21.7136  is  revised  to  read 
as  follows: 

9  21.7136    Rates  of  payment  of  t>asic 
educational  assistance. 

(a)  Rates.  (1)  Except  as  otherwise 
provided  in  this  section  and  9  21.7137  of 
this  part,  the  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  is  the  rate  stated  in  this  table. 
The  rates  in  this  table  also  apply  to  a 
veteran  who  formerly  was  eligible  under 
38  U.S.C.  Chapter  34,  and  who  has 
received  a  record-purpose  charge 
against  his  or  her  entitlement  under  that 
chapter  equal  to  the  entitlement  he  or 
she  had  remaining  on  December  31, 
1989. 


Training 

Monthly  rate 

Fulltime 

V^  time.. 

S300 
225 

Vitime 

ISO 

Less  than  W  twt  more 
than: 
y*  time 

150See§2l.7l36<d) 
75  See  {21 .71 36(d) 

y*  time  or  less 

(2)  Except  as  otherwise  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  who  is  pursuing  an 
apprenticeship  or  other  on-job  training 
is  the  rate  stated  in  this  table.  The  rates 
in  this  table  also  apply  to  a  veteran 
pursuing  such  training  who  formerly 
was  eligible  under  38  U.S.C.  Chapter  34, 
and  who  has  received  a  record-purpose 
charge  against  his  or  her  entitlement 
under  that  chapter  equal  to  the 
entitlement  he  or  she  had  remaining  on 
December  31, 1989. 


Training  period 

Monthly 
rate 

First  6  montt»  of  pursuit  o(  program..... 
Second  6  monttie  of  pursuit  of  pro- 
gram  „. 

Remainirtg  pursuit  of  program 

S22S.0O 

165.00 
105.00 

(Authority:  38  U.S.C.  1432(c);  Pub.  L  99-576) 

(b)  Rates  for  veterans  whose  initial 
obligated  period  of  active  duty  is  less 
than  three  years.  (1)  Except  as 
otherwise  provided  in  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  a  veteran  whose 
initial  obligated  period  of  active  duty  is 
less  than  three  years  and  who  has  not 
served  and  is  not  committed  to  serve  in 
the  Selected  Reserve  for  a  period  of  four 
years  is  the  amount  stated  in  this  table. 


Training 

Monthly  rate 

Full  time 

$25000 

%  time 

187  50 

V4  time 

125  00 

Less  than  V^  but  more 
tttan: 

V4  time _ 

y*  bmeor  less 

125  00See82l  7136<d) 
62.50  Sees  21.7136(d) 

(Authority:  38  U.S.C  1415(c);  Pub.  L  98-525) 

(2)  Except  as  otherwise  provided  in 
this  section,  the  monthly  rate  of 
educational  assistance  payable  to  a 
veteran  whose  initial  obligated  period  of 
active  duty  is  less  than  three  years  and 
who  has  not  served  and  is  not 
committed  to  serve  in  the  Selected 
Reserve  for  a  period  of  four  years,  and 
who  is  pursuing  an  apprenticeship  or 
other  on-job  training  is  the  rate  stated  in 
this  table. 


Training  period 

Monthly 
rate 

First  6  months  of  pursuit  of  program 

SecoTKl  6  monttis  of  pursuit  of  pro- 
gram   

$t87.5 
137  50 

Remair>ing  pursuit  of  program _ 

67  50 

(c)  Increase  in  basic  educational 
assistance  rates  ("kicker"].  The 
Secretary  concerned  may  increase  the 
amount  of  basic  educational  assistance 
payable  to  an  individual  who  has  a  skill 
or  specialty  which  the  Secretary 
concerned  designates  as  having  a 
critical  shortage  of  personnel  or  for 
which  it  is  difficult  to  recruit.  The 
amount  of  the  increase  is  set  by  the 
Secretary  concerned,  but — 

(1)  For  individuals  other  than  th#se 
pursing  an  apprenticeship  or  other  on- 
job  training  program,  it  may  not 
exceed — 

(i)  $400  per  month  for  full-time 
training, 

(ii)  $300  per  month  for  three-quarter- 
time  training. 

(iii)  $200  per  month  for  one-half-time 
training  or  for  training  which  is  less  than, 
one-half,  but  more  than  one-quarter- 
time,  or 

(iv)  $100  per  month  for  one-quarter- 
time  training  or  less. 

(2)  For  individuals  pursuing  an 
apprenticeship  or  other  on-job  training  it 
may  not  exceed — 

(i)  S300  per  month  during  the  first  six 
months  of  training. 

(ii)  $220  per  month  during  the  second 
six  months  of  training,  and 

(iii)  $140  per  month  during  the 
remaining  months  of  training. 

(Authority:  38  U.S.C.  1415(c).  1432(c)) 

15.  In  §  21.7137.  paragraphs  (a),  (b). 
and  (d)  and  their  authority  citations  are 
revised  to  read  as  follows: 

{21.7137    Rates  of  payment  of  t>asic 
educational  assistance  for  lr>dividuals  witti 
remaining  entitlement  under  38  U.S.C. 
Chapter  34. 

(a)  Minimum  rates.  Effective  January 
1, 1990,  VA  will  pay  basic  educational 
assistance  at  an  increased  rate  to 
veterans  who  were  eligible  for 
educational  assistance  allowance  under 
38  U.S.C.  Chapter  34.  The  veterans  must 
establish  eligibility  for  educational 
assistance  under  §  21.7044  of  this  part, 
and  must  still  have  remaining 
entitlement  under  38  U.S.C.  Chapter  34. 

(1)  Except  as  otherwise  provided  in 
this  section,  the  monthly  rate  of  basic 
educational  assistance  will  be  the  rate 
taken  from  the  following  table. 


(Authority:  38  U.S.C  1415(c);  Pub.  L  98-525)  (Authority:  38  U.S.C.  1432(c):  Pub.  L  99-678) 
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Monlly  rsls 

AM- 

Itonal 

Training 

No 

On« 
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tioniri 

oipano- 

(iapand- 

dapond- 

«nis 

•nt 

anta 

do- 
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FuM  Urn* 

$48&00 

$524.00 

S566  00 

$16.00 

%  Vim 

368  50 

393.00 

416.50 

12.00 

H  turn... 

244.00 

262.00 

277.50 

8.50 

LMtttWiH 

but  mora 

thwv 

mbm... 

244.00 

(') 

(') 

(') 

KHnw 

or 

iMa 

122.00 

(') 

(') 

(') 

>Saa  1 21.7137(b). 

(Authority:  38  U.S.C  1415(c):  Pub.  L  98-525) 

(2]  For  veterans  pursuing  an 
apprenticeship  or  other  on-job  training: 
the  monthly  rate  of  basic  educational 
assistance  will  be  the  rate  taken  from 
the  following  table. 


Monthly  rata 

Addition- 

al 

Tra»«ng 
panod 

No 
J  -  -   -  . 

OUOBnty 

ams 

Ona 

dapand- 

ant 

Two 

dapand- 

anis 

amount 

lor 
addrtion- 

ai 

depwtd- 

ants 

i«t6moa 

otpuraurt 

04 

program .... 

S327.7S 

S340.13 

$351.00 

IS.2S 

2nd6moa. 

otpurauit 

o« 

221.38 

230.73 

238.43 

385 

3rd6moa. 

o«  pursuit 

Ol 

program.... 

128.80 

134  93 

13966 

2.45 

Ramatfvng 

puraurtof 

program.... 

116.90 

122.68 

127.93 

2.45 

(Authority:  38  U.S.C.  1415(c).  1434, 1788(a)(2); 
Pub.  L  99-576) 

(b)  LesB  than  one-half-time  training. 
The  monthly  rate  for  a  veteran  who  is 
pursuing  a  course  on  a  less  than  one- 
half-time  basis  is  the  lesser  of — 

(1)  The  monthly  rate  stated  in 
paragraph  (a)(1)  of  this  section,  or 

(2)  The  monthly  rate  of  the  cost  of  the 
course. 

(Authority:  38  U.S.C.  1432:  Pub.  L  98-525, 
Pub.  L  99-578) 

•         •    ^     •         •         • 

(d)  Increase  in  basic  educational 
assistance  rates  ("kicker").  The 
Secretary  concerned  may  increase  the 
amount  of  basic  educational  assistance 
payable  to  an  individual  who  has  a  skill 
or  specialty  which  the  Secretary 
concerned  designates  as  having  a 


critical  shortage  of  personnel  or  for 
which  it  is  dif^cult  to  recruit.  The 
increase  may  not  be  applied  to  a 
servicemember  whose  monthly  rate  is 
determined  by  paragraph  (c)(1)  of  this 
section,  but  it  can  serve  to  raise  the 
ceiling  on  monthly  rates  stated  in 
paragraphs  (b)(1)  and  (c)(2)  of  this 
section.  The  amount  of  the  increase  is 
set  by  the  Secretary  concerned,  but — 

(1)  For  individuals  other  than  those 
pursuing  an  apprenticeship  or  other  on- 
job  training  program,  it  may  not 
exceed — 

(i)  $400  per  month  for  full-time 
training, 

(ii)  $300  per  month  for  three-quarter- 
time  training, 

(iii)  $200  per  month  for  one-half-time 
training  or  for  training  which  is  less  than 
one-half  but  more  than  one-quarter-time, 
or 

(iv)  $100  per  month  for  one-quarter- 
time  training  or  less. 

(2)  For  individuals  pursuing  an 
apprenticeship  or  other  on-job  training  it 
may  not  exceed- 

(i)  $300  pet  month  for  the  first  six 
months  of  training, 

(ii)  $220  per  month  for  the  second  six 
months  of  training,  and 

(iii)  $140  per  month  for  the  remaining 
months  of  training. 

(Authority:  38  U.S.C  1415. 1432) 

•  *  «  •  * 

16.  In  S  21.7138,  paragraphs  (a)  and  (b) 
and  their  authority  citations  and  the 
heading  for  paragraph  (c)  are  revised  to 
read  as  follows: 

921.7138    Rates  of  supptomental 
•dueational  assistance. 

*  •  *  4  * 

(a)  Rates  of  supplemental  educational 
assistance  for  veterans.  (1)  Except  for  a 
veteran  pursuing  an  apprenticeship  or 
other  on-job  training  program,  the  rate 
of  supplemental  educational  assistance 
payable  to  a  veteran  is  the  rate  stated  in 
this  table. 


Monthly  rata 

FuHtima 

y4tima 

Htima _ 

Laiathan  Vk  but  mora 
ttian: 
y«  lima 

$300 

225 

150 

150    See  921.7138 
(c) 
75    See  $21.7138(0 

Vt  Uma  or  lata 

TraiTMng  period 

Monthly 
rata 

vn...... 

$225.00 

165.00 
105.00 

(Authority:  38  U.S.C  1415(c):  Pub.  L.  98-525) 

(2)  For  a  veteran  pursuing 
apprenticeship  or  other  on-job  training 
the  rate  of  supplemental  educational 
assistance  payable  to  a  veteran  is  as 
provided  in  this  table. 


(Authority:  38  U.S.C.  1415(c),  1432(c);  Pub.  L 
99-576) 

(b)  Increase  in  supplemental 
educational  assistance  rates  ("kicker"). 
The  Secretary  concerned  may  increase 
the  amount  of  supplemental  educational 
assistance  payable  to  an  individual  who 
has  a  skill  or  specialty  which  the 
Secretary  concerned  designates  as 
having  a  critical  shortage  of  personnel 
or  for  which  it  is  difficult  to  recruit.  The 
amount  of  the  increase  is  set  by  the 
Secretary  concerned,  but — 

(1)  For  an  individual  other  than  one 
pursuing  an  apprenticeship  or  other  on- 
job  training  it  may  not  exceed — 

(i)  $300  per  month  for  full-time 
training, 

(ii)  $225  per  month  for  three-quarter- 
time  training, 

(iii)  $150  per  month  for  one-half-time 
training  and  for  training  which  is  less 
than  one-half-time,  but  more  than  one- 
quarter-time,  or 

(iv)  $75  per  month  for  one-quarter- 
time  training  or  less. 

(2)  For  an  individual  pursuing  an 
apprenticeship  or  other  on-job  training  it 
may  not  exceed 

(i)  $225  per  month  for  the  Hrst  six 
months  of  training, 

(ii)  $165  per  month  for  the  second  six 
months  of  training,  and 

(iii)  $105  per  month  for  the  remaining 
months  of  training. 

(Authority:  38  U.S.C.  1422(b).  1432(c)) 

(c)  Rates  of  supplemental  educational 
assistance  for  less  than  one-half-time 
training  and  for  servicemembers. 

•        *        •        *        * 

17.  In  S  21.7139,  the  introductory  text 
for  paragraph  (a)  and  the  authority 
citation  for  paragraph  (a)  are  revised, 
and  paragraphs  (i)  and  (j)  are  added  to 
read  as  follows: 

921.7139    Conditions  wliich  resutt  in 
reduced  rates. 

***** 

(a)  Absences.  A  veteran  or 
servicemember  enrolled  in  a  course  not 
leading  to  a  standard  college  degree 
(other  than  one  to  which  S  21.4270(a), 
footnote  6  applies)  will  have  his  or  her 
educational  assistance  reduced  for  any 
day  of  absence  which  exceeds  the 
maximum  allowable  absences  permitted 
in  this  paragraph. 
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(Authority:  38  U.S.C.  1434, 1780:  Pub.  L  99- 
576) 


(i)  Payment  for  correspondence 
courses.  The  amount  of  payment  due  a 
veteran  or  servicemember  who  is 
pursuing  a  correspondence  course  or  the 
correspondence  portion  of  a 
correspondence-residence  course  is  55 
percent  of  the  established  charge  which 
the  educational  institution  requires 
nonveterans  to  pay  for  the  lessons  that 
the  veteran  or  servicemember  has  had 
completed  and  serviced  and  for  which 
payment  is  due. 

(Authority:  38  U.S.C.  1434, 1786(a)(2)) 

(j)  Failure  to  work  sufficient  hours  of 
apprenticeship  and  other  on-job 
training.  (1)  For  any  month  in  which  an 
eligible  veteran  pursuing  an 
apprenticeship  or  other  on-job  training 
program  fails  to  complete  120  hours  of 
training  the  VA  shall  reduce  the  rates 
specified  in  §§  21.7136(a)(2), 
21.7136(b)(2)  and  21.7137(b)(2)  of  this 
part  proportionally.  In  this  computation 
the  VA  shall  round  the  number  of  hours 
worked  to  the  nearest  multiple  of  eight. 

(2)  For  the  purpose  of  this  paragraph 
"hours  worked"  include  only — 

(i)  The  training  hours  the  veteran 
worked,  and 

(ii)  All  hours  of  the  veteran's  related 
training  which  occurred  during  the 
standard  workweek  and  for  which  the 
veteran  received  wages.  (See 
§  21.4270(b),  footnote  5  as  to  the 
requirements  for  full-time  training.) 

(Authority:  38  U.S.C.  1434, 1787(b)(3)) 

18.  In  §  21.7140,  paragraph  (b)  is 
redesignated  as  paragraph  (d); 
paragraph  (c)  is  redesignated  as 
paragraph  (e);  paragraph  (a)  is  revised; 
new  paragraphs  (b),  (c),  and  (f)  are 
added  to  read  as  follows: 

§21.7140    Certifications  and  release  Of 
payments. 

(a)  Advance  payments.  (1)  VA  shall 
make  payments  of  educational 
assistance  in  advance  when — 

(i)  The  veteran  or  servicemember  has 
specifically  requested  such  a  payment; 

(ii)  The  educational  institution  at 
which  the  veteran  or  servicemember  is 
accepted  or  enrolled  has  agreed  to,  and 
can  satisfactorily  carry  out  the 
provisions  of  38  U.S.C.  1780(d)(4)(B)  and 
(C)  and  (5)  pertaining  to  receipt,  delivery 
or  return  of  checks  and  certifications  of 
delivery  and  enrollment; 

(iii)  The  Director  of  the  VA  field 
facility  of  jurisdiction  has  not  acted 
under  paragraph  (a)(4)  of  this  section  to 
prevent  advance  payments  being  made 
to  the  veteran's  or  servicemember's 
educational  institution; 


(iv)  There  is  no  evidence  in  the 
veteran's  or  servicemember's  claim  file 
showing  that  he  or  she  is  not  eligible  for 
an  advance  payment; 

(v)  The  period  for  which  the  veteran 
or  servicemember  has  requested  a 
payment  either  is  preceded  by  an 
interval  of  nonpayment  for  30  days  or 
more  or  is  the  beginning  of  a  school 
yean  and 

(vi)  The  educational  institution  or  the 
veteran  has  submitted  the  certification 
required  by  S  21.7151  of  this  part. 

(2)  The  amount  of  advance  payment  is 
the  educational  assistance  for  the  month 
or  fraction  thereof  in  which  the  term  or 
course  will  begin  plus  the  educational 
assistance  for  the  following  month. 

(3)  Advance  payments  will  be  mailed 
to  the  educational  institution  for 
delivery  to  the  veteran  or 
servicemember.  The  educational 
institution  shall  not  deliver  the  advance 
payment  check  more  than  30  days  in 
advance  of  the  first  date  of  the  period 
for  which  the  advance  payment  is  made. 

(4)  The  Director  of  the  VA  field 
facility  of  jurisdiction  may  direct  that 
advance  payments  not  be  made  to 
individuals  attending  an  educational 
institution  if— 

(i)  The  educational  institution 
demonstrates  an  inability  to  comply 
with  the  requirements  of  paragraph 
(a)(3)  of  this  section,  or 

(ii)  The  educational  institution  fails  to 
provide  adequately  for  the  safekeeping 
of  the  advance  payment  checks  before 
delivery  to  the  veteran  or 
servicemember  or  return  to  VA,  or 

(iii)  The  Director  determines,  based  on 
compelling  evidence,  that  the 
educational  institution  has 
demonstrated  its  inability  to  discharge 
its  responsibilities  under  the  advance 
payment  program. 

(Authority:  38  U.S.C.  1434. 1780(d)) 

(b)  Lump-sum  payments.  (1)  A 
certification  of  enrollment  from  an 
educational  institution  will  be  sufficient 
to  release  payment  of  educational 
assistance  to  a  veteran  or 
servicemember  for  an  entire  quarter, 
semester  or  term  no  later  uian  tiie  last 
day  of  the  month  following  the  month  in 
which  VA  received  the  certification 
when  the  veteran  or  servicemember  is 
training  on  a  less  than  half-time  basis. 

(2)  VA  will  make  lump  sum  payments 
of  educational  assistance  when  the 
veteran's  or  servicemember's  enrollment 
or  attendance  is  first  certified  after  he  or 
she  completes  his  or  her  enrollment 
period. 

(Authority:  38  U.S.C.  1434, 1780(f)) 

(c)  Other  payments.  An  individual 
must  be  pursuing  a  program  of 


education  in  order  to  receive  payments. 
To  ensure  that  this  is  the  case  the 
provisions  of  this  paragraph  must  be 
met. 

(1)  VA  will  pay  educational 
assistance  to  a  veteran  or 
servicemember  (other  than  one  pursuing 
a  program  of  apprenticeship  or  other  on- 
job  training  or  a  correspohdence  course. 
one  who  qualifies  for  an  advance 
payment  or  one  who  qualifies  for  a 
limipsum  payment)  only  after — 

(i)  The  educational  institution  has 
certified  his  or  her  enrollment  as 
provided  in  9  21.7152  of  this  part: 

(ii)  VA  has  received  from  the 
individual  a  verification  of  the 
enrollment;  and 

(iii)  In  the  case  of  a  veteran  or 
servicemember  pursuing  a  course  not 
leading  to  a  standard  college  degree, 
other  than  one  to  which  §  21.4270(a), 
footnote  6  applies,  a  report  from  the 
veteran  or  servicemember  of  each  day 
of  absence  from  scheduled  attendance. 
The  report  will  be  endorsed  by  the 
educcjtional  institution.  If  the  veteran  is 
enrolled  concurrently  in  more  than  one 
educational  institution,  the  primary 
educational  institution  will  endorse  the 
report.  For  a  discussion  of  each  of  these 
certifications,  see  §9  21.7152  and  21.7154 
of  this  part. 

(2)  VA  will  pay  educational 
assistance  to  a  veteran  pursuing  a 
program  of  apprenticeship  or  other  on- 
job  training  only  after — 

(i)  The  training  establishment  has 
certified  his  or  her  enrollment  in  the 
training  program  as  provided  in 
9  21.7152  of  this  part;  and 

(ii)  VA  has  received  from  the  veteran 
and  the  training  establishment  a 
certification  of  hours  worked. 

(3)  VA  will  pay  educational 
assistance  to  a  veteran  or 
servicemember  who  is  piu^uing  a 
correspondence  course  only  after — 

(i)  "Hie  educational  institution  has 
certified  his  or  her  enrollment; 

(ii)  VA  has  received  from  the  veteran 
or  servicemember  a  certification  as  to 
the  number  of  lessons  completed  and 
serviced  by  the  educational  institution: 
and 

(iii)  VA  has  received  from  the 
educational  institution  a  certification  or 
an  endorsement  on  the  veteran's  or 
servicemember's  certificate,  as  to  the 
number  of  lessons  completed  by  the 
veteran  or  servicemember  and  serviced 
by  the  educational  institution. 

(Authority:  38  U.S.C  1434. 1780(b)) 

***** 

(f)  Limitations  on  payments.  VA  will 
not  apportion  educational  assistance. 

(Authority:  38  U.S.C.  1434. 1780) 
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19.  In  S  21.7142,  paragraph  (a)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

9  21.7142    NondupNeatkm  of  •ducatlonal 
assistanc*. 

(a)  Payments  of  educational 
assistance  shall  not  be  duplicated.  An 
individual,  entitled  to  educational 
assistance  under  38  U.S.C.  Chapter  34, 
who  establishes  entitlement  under  38 
U.S.C.  Chapter  30,  shall  not  be  eligible  to 
receive  educational  assistance  under  38 
U.S.C.  Chapter  30  before  January  1. 1990. 
An  individual  who  is  entitled  to 
educational  assistance  under  38  U.S.C. 
Chapter  30  and  any  of  the  provisions  of 
law  listed  in  this  paragraph  must  elect 
which  benefit  he  or  she  will  receive  for 
the  program  of  education  he  or  she 
wishes  to  pursue.  The  provisions  of  law 
are: 

(1)  38  U.S.C.  Chapter  31. 

(2)  38  U.S.C.  Chapter  32, 

(3)  38  U.S.C.  Chapter  35. 

(4)  10  U.S.C.  Chapter  106, 

(5)  10  U.S.C.  Chapter  107,  and 

(6)  The  Hostage  Relief  Act  of  1980, 
(Pub.  L.  96-499  and  5  U.S.C.  5561  note). 

(Authority:  38  U.S.C.  1433) 

*         •         •         •         * 

20.  Section  21.7145  is  added  to  read  as 
follows: 

921.7145    Vataran-student  services. 

(a)  Eligibility.  Veterans  pursuing  full- 
time  programs  of  education  or  training 
under  chapter  30  are  eligible  to  receive  a 
work-study  allowance. 

(Authority:  38  U.S.C.  1434. 1685;  Pub.  L  99- 
576) 

(b)  Selection  criteria.  Whenever 
feasible  VA  will  give  priority  in 
selection  for  this  allowance  to  veterans 
with  service-connected  disabilities  rated 
at  30  percent  or  more.  The  VA  shall 
consider  the  following  additional 
selection  criteria: 

(1)  Need  of  the  veteran  to  augment  his 
or  her  educational  assistance  allowance; 

(2)  Availability  to  the  veteran  of 
transportation  to  the  place  where  his  or 
her  services  are  to  be  performed; 

(3)  Motivation  of  the  veteran;  and 

(4)  Compatibility  of  the  work 
assignment  to  the  veteran's  physical 
condition. 

(Authority:  38  U.S.C.  1434. 168S;  Pub.  L  99- 
576) 

(c)  Utilization.  Veteran-student 
services  may  be  utilized  in  connection 
with — 

(1)  Outreach  services  programs  as 
carried  out  under  the  supervision  of  a 
VA  employee: 

(2)  Preparation  and  processing  of 
necessary  papers  and  other  documents 


at  educational  institutions  or  regional 
offices  or  facilities  of  VA; 

(3)  Hospital  and  domiciliary  care  and 
medical  treatment  at  VA  facilities;  and 

(4)  Any  other  appropriate  activity  of 
VA. 

(Authority:  38  U.S.C.  1434. 1685;  Pub.  L  99- 
576) 

(d)  Rate  of  payment.  (1)  In  return  for 
the  veteran's  agreement  to  perform 
services  for  VA  totaling  250  hours 
during  an  enrollment  period,  VA  will 
pay  an  allowance  in  an  amount  equal  to 
the  higher  of — 

(i)  llie  hourly  minimum  wage  in  effect 
under  section  6(a)  of  the  Fair  Labor 
Standards  Act  of  1938  times  250,  or 

(ii)  $625. 

(2)  VA  will  pay  proportionately  less  to 
veterans  who  agree  to  perform  a  lesser 
number  of  hours  of  services. 

(Authority:  38  U.S.C.  1434, 1685;  Pub.  L  99- 
576) 

(e)  Payment  in  advance.  VA  will  pay 
in  advance  an  amount  equal  to  40 
percent  of  the  total  amount  payable 
under  the  contract. 

(Authority:  36  U.S.C.  1434. 1685;  Pub.  L  99- 
676) 

(f)  Veteran  reduces  rate  of  training.  In 
the  event  the  veteran  ceases  to  be  a  full- 
time  student  before  completing  an 
agreement,  the  veteran,  with  the 
approval  of  the  Director  of  the  VA  field 
facility,  or  designee,  may  be  permitted 
to  complete  the  portions  of  an 
agreement  in  the  same  or  immediately 
following  term,  quarter  or  semester  in 
which  the  veteran  ceases  to  be  a  full- 
time  student. 

(Authority:  36  U.S.C.  1434, 1685;  Pub.  L.  99- 
576} 

•  (g)  Veteran  terminates  training.  (1)  If 
the  veteran  terminates  all  training 
before  completing  an  agreement,  the 
Director  of  the  VA  field  facility  or 
designee — 

(i)  May  permit  him  or  her  to  complete 
the  portion  of  the  agreement  represented 
by  the  money  VA  has  advanced  the 
veteran  for  which  he  or  she  has 
performed  no  service,  but 

(ii)  Will  not  permit  him  or  her  to 
complete  that  portion  of  an  agreement 
for  which  no  advance  has  been  made. 

(2)  The  veteran  must  complete  the 
portion  of  an  agreement  in  the  same  or 
immediately  following  term,  quarter  or 
semester  in  which  the  veteran 
terminates  training. 

(Authority:  38  U.S.C.  1434. 1685;  Pub.  L  99- 
576} 

(h)  Indebtedness  for  unperformed 
service.  (1)  If  the  veteran  has  received 
an  advance  for  hours  of  unperformed 
service,  and  VA  has  evidence  that  he  or 


she  does  not  intend  to  perform  that 
service,  the  advance- 

(i)  Will  be  a  debt  due  the  United 
States,  and 

(ii)  Will  be  subject  to  recovery  the 
same  as  any  other  debt  due  the  United 
States. 

(2)  The  amount  of  indebtedness  for 
each  hour  of  unperformed  service  shall 
equal  the  hourly  wage  that  formed  the 
basis  for  the  contract. 

(Authority:  38  U.S.C.  1434. 1685:  Pub.  L  99- 
576) 

(i)  Survey.  VA  will  conduct  an  annual 
survey  of  its  regional  offices  to 
determine  the  number  of  veterans 
whose  services  can  be  utilized 
effectively. 

(Authority:  38  U.S.C.  1434, 1685:  Pub.  L  9»- 
576) 

21.  Section  21.7151  is  added  to  read  as 
follows: 

9  21.7151    Advance  payment  certifications. 

All  certifications  required  by  this 
paragraph  shall  be  in  a  form  and  shall 
contain  such  information  as  specified  by 
the  Secretary. 

(a)  Certification  needed  before  an 
advance  payment  can  be  made.  In  order 
for  a  veteran  or  service  member  to 
receive  an  advance  payment  of 
educational  assistance,  the  application 
or  other  document  must  be  signed  by  the 
veteran  or  the  enrollment  certification 
must  be  signed  by  an  authorized  official 
of  the  educational  institution. 

(Authority:  38  U.S.C.  1434, 1780(d)) 

(b)  Advance  payments.  All 
verifications  required  by  this  paragraph 
shall  be  in  a  form  and  shall  contain  such 
information  as  specified  by  the 
Secretary. 

(1)  For  each  individual  receiving  an 
advance  payment  an  educational 
institution  must — 

(i)  Verify  enrollment  for  the 
individual;  and 

(ii)  Verify  the  delivery  of  the  advance 
payment  check  to  the  individual. 

(2)  Once  the  educational  institution 
has  initially  verified  the  enrollment  of 
the  individual,  the  individual,  not  the 
educational  institution,  must  make 
subsequent  verifications  in  order  to 
release  further  payment  for  that 
enrollment  as  provided  in  §  21.7154(a)  of 
this  part. 

(Authority:  38  U.S.C.  1434. 1780(d)) 

22.  In  9  21.7152,  paragraph  (a)  and  its 
authority  citation  are  revised  to  read  as 
follows: 
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921.7152    Certification  of  enrollment. 

(a)  Except  as  provided  in  §  21.7151  of 
this  part,  the  educational  institution 
must  certify  the  veteran's  or 
servicemember's  enrollment  before  he  or 
she  may  receive  educational  assistance. 
This  certification  shall  be  in  a  form  and 
shall  contain  such  information  as 
specified  by  the  Secretary. 

(Authority:  38  U.S.C.  1432, 1434, 1682(g).  1780. 
1787) 

*  *         •         *         * 

23.  Sections  21.7154  and  21.7156  are 
revised  to  read  as  follows: 

9  21.7154    Pursuit  and  absences. 

As  stated  in  S  21.7140(a)  of  this  part 
except  when  an  individual  is  pursuing  a 
correspondence  course  an  individual 
must  submit  a  verification  to  VA  each 
month  of  his  or  her  enrollment  during 
the  period  for  which  the  individual  is  to 
be  paid.  This  verification  shall  be  in  a 
form  specified  by  the  Secretary. 

(a)  Requirements  for  all  veterans  and 
servicemembers.  (1)  The  monthly 
verification  for  all  veterans  and 
servicemembers  will  include  a  report  on 
the  following  items  when  applicable: 

(i)  Actual  attendance, 

(ii)  Continued  enrollment  in  and 
pursuit  of  the  course, 

(iii)  The  individual's  unsatisfactory 
conduct  or  progress, 

(iv)  Date  of  interruption  or  termination 
of  training, 

(v)  Changes  in  the  number  of  credit 
hours  or  in  the  number  of  clock  hours  of 
attendance, 

(vi)  Nonpunitive  grades,  and 

(vii)  Any  other  changes  or 
modifications  in  the  course  as  certified 
at  enrollment. 

(2)  The  verification  of  enrollment 
must — 

(i)  Contain  the  information  required 
for  release  of  payment 

(ii)  Be  signed  by  the  veteran  or 
servicemember  on  or  after  the  final  date 
of  the  reporting  period,  and 

(iii)  Clearly  show  the  date  on  which  it 
was  signed. 

(Authority:  38  U.S.C.  1434, 1764;  Pub.  L  98- 
525.  Pub.  L  99-576) 

(b)  Additional  requirements  when  the 
course  does  not  lead  to  a  standard 
college  degree.  (1)  The  veteran  or 
servicemember  must  certify  attendance 
monthly  by  reporting  each  day  of 
absence  from  scheduled  attendance  as 
defined  in  S  21.7139(a)  of  this  part 
when — 

(i)  The  course  in  which  he  or  she  is 
enrolled  does  not  lead  to  a  standard 
college  degree; 

(ii)  The  course  does  not  qualify  for 
measurement  on  a  credit-hour  basis  as 
provided  in  {  21.4270(a),  footnote  6. 


(2)  For  the  purposes  of  this 
certification  the  educational  institution 
must — 

(i)  Convert  partial  days  of  absence  to 
full  days  of  absence  as  provided  in 
§  21.7139(a)  of  this  part. 

(ii)  Verify  the  full  days  of  absence 
reported,  and 

(iii)  Endorse  the  report 

(c)  Additional  requirements  for 
apprenticeships  and  other  on-job 
training  programs.  (1)  When  a  veteran  is 
pursuing  an  apprenticeship  or  other  on- 
job  training  he  or  she  must  certify 
training  monthly  by  reporting  the 
number  of  hours  worked. 

(2)  The  information  provided  by  the 
veteran  must  be  verified  by  the  training 
establishment 

(Authority:  38  U.S.C.  1434. 1780(a}) 

921.7156    Ottier  required  reports  from 
education*)  Institutions. 

Each  veteran  or  servicemember  must 
report  without  delay  to  the  Department 
of  Veterans  Affairs  any  change  in  his  or 
her  hours  of  credit  or  attendance,  any 
change  in  his  or  her  pursuit  and  any 
interruption  or  termination  of  his  or  her 
attendance.  Each  educational  institution 
must  report  without  delay  such 
information  on  the  entrance,  reentrance, 
change  in  hours  of  credit  or  attendance, 
pursuit,  interruption  and  termination  of 
attendance  of  each  veteran  or 
servicemember  enrolled  in  an  approved 
course  as  the  Secretary  may  require  and 
using  a  form  specified  by  the  Secretary. 

(a)  Interruptions,  terminations  and 
changes  in  hours  of  credit  or 
attendance.  When  a  veteran  or 
servicemember  interrupts  or  terminates 
his  or  her  training  for  any  reason, 
including  unsatisfactory  conduct  or 
progress,  or  when  he  or  she  changes  the 
number  of  hours  of  credit  or  attendance, 
the  educational  institution  must  report 
this  fact  to  the  VA. 

(1)  If  the  change  in  status  or  change  in 
number  of  hours  of  credit  or  attendance 
occurs  on  a  day  other  than  one 
indicated  by  paragraph  (a)  (2)  or  (3)  of 
this  section,  the  educational  institution 
will  initiate  a  report  of  the  change  in 
time  for  VA  to  receive  it  within  30  days 
of  the  date  on  which  the  change  occurs. 
If  the  veteran  or  servicemember  is 
enrolled  in  a  course  which  does  not  lead 
to  a  standard  college  degree  and  for 
which  a  monthly  certification  of 
attendance  is  required,  the  educational 
institution  instead  may  report  the 
change  on  the  monthly  certification  of 
attendance  for  the  month  in  which  the 
change  occurred. 

(2)  If  the  educational  institution  has 
certified  the  veteran's  or 
servicemember's  enrollment  for  more 


than  one  term,  quarter  or  semester  and 
the  veteran  or  servicemember  interrupts 
his  or  her  training  at  the  end  of  a  term, 
quarter  or  semester  within  the  certified 
enrollment  period,  the  educational 
institution  shall  report  the  change  in 
status  to  VA  in  time  for  VA  to  receive 
the  report  within  30  days  of  the  last 
o^icially  scheduled  registration  date  for 
the  next  term,  quarter  or  semester.  If  the 
veteran  or  servicemember  is  enrolled  in 
a  course  which  does  not  lead  to  a 
standard  college  degree  and  for  which  a 
monthly  certification  of  attendance  is 
required,  the  educational  institution 
instead  may  report  the  change  on  the 
monthly  certification  of  attendance  for 
the  month  in  which  the  change  occurred. 
(3)  If  the  change  in  status  or  change  in 
the  number  of  hours  of  credit  or 
attendance  occurs  during  the  30  days  of 
a  drop-add  period,  the  educational 
institution  must  report  the  change  in 
status  or  change  in  the  number  of  hours 
of  credit  or  attendance  to  VA  in  time  for 
VA  to  receive  the  report  within  30  days 
from  the  last  date  of  the  drop-add  period 
or  60  days  from  the  first  day  of  the 
enrollment  period,  whichever  occurs 
first. 

(Authority:  38  U.S.C  1434. 1784) 

(b)  Nonpunitive  grades.  (1)  An 
educational  institution  may  assign  a 
nonpunitive  grade  for  a  course  or 
subject  in  which  the  veteran  or 
servicemember  is  enrolled  even  though 
the  veteran  or  eligible  person  does  not 
withdraw  from  the  course  or  subject. 
When  this  occurs,  the  educational 
institution  must  report  the  assignment  of 
the  nonpunitive  grade  in  a  form 
prescribed  by  the  Secretary  in  time  for 
VA  to  receive  it  before  the  earlier  of  the 
following  dates  is  reached: 

(i)  Thirty  days  from  the  date  on  which 
the  educational  institution  assigns  the 
grade,  or 

(ii)  Sixty  days  from  the  last  day  of  the 
enrollment  period  for  which  the 
nonpunitive  grade  is  assigned. 

(2)  If  the  veteran  or  servicemember  is 
enrolled  in  a  course  which  does  not  lead 
to  a  standard  college  degree  and  for 
which  a  monthly  certification  of 
attendance  is  required,  the  educational 
institution  may  use  the  monthly 
certification  of  attendance  to  report 
nonpunitive  grades  provided  VA  will 
receive  the  report  within  the  time  period 
stated  in  paragraph  (b)(1)  of  this  section. 

(Authority:  38  U.S.C  1434, 1784) 

(c)  Attendance  records.  Nothing  in 
this  section  or  in  any  section  in  36  CFR  ^ 
Part  21  shall  be  construed  as  requiring 
any  institution  of  higher  learning  to 
maintain  daily  attendance  records  for 
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any  course  leading  to  a  standard  college 
degree. 

(Authority:  38  U.S.C  1434. 1785) 

24.  In  S  21.715a  paragraph  (b)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

9  21.7158    FalM,  late,  or  misaing  reports. 

•  *        •        •        • 

(b)  Educational  institution  or  training 
establishment.  (1)  VA  may  hold  an 
educational  institution  or  training 
establishment  liable  for  overpayments 
which  result  from  the  educational 
institution's  or  training  establishment's 
willful  or  negligent  failure  to  report 
excessive  absences  from  a  course  or 
discontinuance  or  interruption  of  a 
course  by  a  veteran  or  servicemember 
or  from  willful  or  negligent  false 
certification  by  the  educational 
institution  or  training  establishment.  See 
§  21.7144(b). 

(2)  When  an  educational  institution  or 
training  establishment  willfully  and 
knowingly  submits  a  false  report  or 
certification.  VA  may  disapprove  a 
course  for  further  enrollments  and  may 
discontinue  educational  assistance  to 
veterans  and  servicemembers  already 
enrolled.  VA  will  apply  the  provisions  of 
9S  21.4202(b),  21.4207  and  21.4208  of  this 
part  in  the  same  manner  as  they  are 
applied  in  making  similar 
determinations  regarding  enrollments 
under  38  U.S.C.  Chapter  34. 

(Authority:  38  U.S.C.  1434. 1790;  Pub.  L  98- 
525.  Pub.  L  9e-«7e) 

25.  Section  21.7159  and  its  authority 
citation  are  revised  to  read  as  follows: 

921.7159    Reporting  fee. 

In  determining  the  amount  of  the 
reporting  fee  payable  to  educational 
institutions  or  joint  apprenticeship 
training  committees  acting  as  training 
establishments  for  furnishing  required 
reports.  VA  will  apply  the  provisions  of 
9  21.4206  of  this  part  in  the  same  manner 
as  they  are  in  the  administration  of  38 
U.S.C.  Chapters  34  and  36. 

(Authority:  38  U.S.C.  1434. 1784;  Pub.  L  98- 
525.  Pub.  L.  99-578) 

26.  In  9  21.7170.  paragraph  (a)  is 
revised  and  an  authority  citation  is 
added  to  read  as  follows: 

9  21.7170   Course  measurement 

•  *        •        •        • 

(a)  Section  21.4270  (except  those 
portions  of  paragraph  (a)  and  footnotes 
dealing  with  high  school,  cooperative 
and  farm  cooperative  training] — 
Measurement  of  courses, 

(Authority:  38  U.S.C.  1434. 1788) 


27.  Section  21.7172  is  added  to  read  as 
follows: 

9  21.7172    Measurement  of  concurrent 


(a)  Conversion  of  units  of 
measurement  required.  Where  a  veteran 
enrolls  concurrently  in  courses  offered 
by  two  schools  and  the  standards  for  the 
measurement  of  the  courses  pursued 
concurrently  in  the  two  schools  are 
different,  VA  will  measure  the  veteran's 
enrollment  by  converting  the  units  of 
measurement  for  courses  in  the  second 
school  to  their  equivalent  in  units  of 
measurement  required  for  the  courses  in 
the  program  of  education  which  the 
veteran  is  pursuing  at  the  primary 
institution.  This  conversion  will  be 
accomplished  as  follows. 

(1)  If  VA  measures  the  course  at  the 
primary  institution  on  a  credit-hour 
basis  (including  a  course  which  does  not 
lead  to  a  standard  college  degree,  which 
is  being  measured  on  a  credit-hour  basis 
as  provided  in  footnote  6  to  9  21.4270(a)) 
of  this  part  and 

(i)  VA  measures  the  course  in  the 
second  school  on  a  mixed  basis  as 
provided  in  {  21.4270(b)  of  this  part,  VA 
will  add  to  the  credit  hours  the  veteran 
is  pursuing  at  the  primary  institution  the 
credit  hours  attributable  to  any  course 
the  veteran  is  pursuing  at  the  second 
school  which  VA  could  measure  on  a 
credit-hour  basis.  The  clock  hours 
attributable  to  the  other  courses  pursued 
at  the  second  school  will  be  converted 
to  credit  hours;  or 

(ii)  VA  measures  the  courses  at  the 
second  school  on  a  clock-hour  basis,  the 
clock  hours  will  be  converted  to  credit 
hours. 

(2)  If  VA  measures  the  course  at  the 
primary  institution  on  a  mixed  basis  as 
provided  in  9  21.4270(b)  of  this  part,  and 

(i)  VA  measures  the  course  at  the 
second  school  on  a  credit-hour  basis,  the 
credit  hours  pursued  at  the  second 
school  will  be  added  to  the  credit  hours 
the  veteran  is  pursuing  at  the  primary 
institution  and  the  resulting  credit  hours 
will  be  used  in  making  the  calculations 
required  by  9  21.4270(b)  of  this  part;  or 

(ii)  VA  measures  the  courses  at  the 
second  school  on  a  clock-hour  basis,  the 
clock  hours  being  pursued  at  the  second 
school  will  be  added  to  those  pursued  at 
the  primary  institution  before  making 
the  calculations  required  by  9  21.4270(b) 
of  this  part. 

(3)  If  VA  measures  the  courses 
pursued  at  the  primary  institution  on  a 
clock-hour  basis,  and 

(i)  VA  measures  the  courses  pursued 
at  the  second  school  on  a  mixed  basis, 
the  courses  pursued  at  the  second 
school  which  VA  can  measure  on  credit- 


hour  basis  for  at  least  one  program  at 
the  second  school  will  be  converted  to 
clock  hours  and  the  resulting  clock 
hours  added  to  determine  the  veteran's 
training  time;  or 

(ii)  VA  measures  the  courses  pursued 
at  the  second  school  on  a  credit-hour 
basis,  including  courses  which  quahfy 
for  credit-hour  measurement  on  the 
basis  of  footnote  6  to  9  21.4270(a)  of  this 
part.  VA  will  convert  the  credit  hours  to 
clock  hours  to  determine  the  veteran's 
training  time. 

(Authority:  38  U.S.C.  I434,  |788) 

(b)  Conversion  of  clock  hours  to  credit 
hours.  If  the  provisions  of  paragraph  (a) 
of  this  section  require  VA  to  convert 
clock  hours  to  credit  hours,  it  will  do  so 
by- 

(1)  Dividing  the  number  of  credit 
hours  which  VA  considers  to  be  full- 
time  at  the  educational  institution 
whose  courses  are  measured  on  a  credit- 
hour  basis  by  the  number  of  clock  hours 
which  are  full-time  at  the  educational 
institution  whose  courses  are  measured 
on  a  clock-hour  basis;  and 

(2)  Multiplying  each  clock  hour  of 
attendance  by  the  decimal  determined 
in  paragraph  (b)(1)  of  this  section.  VA 
will  drop  all  fractional  hours. 

(Authority:  38  U.S.C.  1434, 1788) 

(c)  Conversion  of  credit  hours  to  clock 
hours.  If  the  provisions  of  paragraph  (a) 
of  this  section  require  VA  to  convert 
credit  hours  to  clock  hours,  it  will  do  so 
by- 

(1)  Dividing  the  number  of  clock  hours 
which  VA  considers  to  be  full-time  at 
the  educational  institution  whose 
courses  are  measured  on  a  clock-hour 
basis  by  the  number  of  credit  hours 
which  are  full-time  at  the  educational 
institution  whose  courses  are  measured 
on  a  credit-hour  basis;  and 

(2)  Multiplying  each  credit  hour  by  the 
number  determined  in  paragraph  (c)(1) 
of  this  section.  VA  will  drop  all 
fractional  hours. 

(Authority:  38  U.S.C.  1434. 1788) 

(d)  Standards  for  measurement  the 
same.  Where  the  standards  for 
measurement  of  the  courses  pursued 
concurrently  in  the  two  schools  are  the 
same,  VA  will  measure  the  veteran's 
enrollment  by  adding  together  the  units 
of  measurement  for  the  courses  in  the 
second  school  and  the  units  of 
measurement  for  the  courses  in  the 
primary  institution.  The  standard  for  full 
time  will  be  the  full-time  standard  for 
the  courses  at  the  primary  institution.  If 
courses  at  both  schools  are  measured  on 
a  mixed  basis  so  that  the  provisions  of 

9  21.4270(b]  of  this  part  must  be  applied 
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to  the  enrollment,  VA  will  separately 
add  the  credit  hours  and  the  clock  hours 
first,  and  then  apply  the  provisions  of 
9  21.4270(b)  of  this  part.  In  applying 
these  provisions  VA  will  use  the 
standard  for  full  time  at  the  primary 
institution. 

(Authority:  38  U.S.C  1434. 1788) 

28.  In  9  21.7220.  paragraphs  (b)(1). 
(b)(6),  and  (b)(9)  are  revised  to  read  as 
follows: 

§  2 1 .7220    Course  approval 

•  •        *        •        * 

(b)  *  •  • 

(1)  9  21.4250  (except  paragraphs  (a) 
and  (c)(1)) — Approval  of  courses. 

***** 

(6)  9  21.4258— Notice  of  approval. 

*  •        •        «        • 

(9)  9  21.4265  (except  paragraph 
(f)(1)) — Practical  training  approved  as 
institutional  training. 
***** 

29.  In  9  21.7222.  paragraphs  (h)  and  (i) 
are  removed  and  paragraphs  (d).  (e),  (f), 
and  (g)  and  the  authority  citation  for  the 
section  are  revised  to  read  as  follows: 

§  21.7222    Courses  and  enronments  wttich 
may  not  bt  approved. 


(d)  A  course,  or  combination  of 
courses,  consisting  of  instruction  offered 
by  an  educational  institution  alternating 
with  instruction  in  a  business  or 
industrial  establishment,  commonly 
called  a  cooperative  course; 

(e)  A  course,  or  a  combination  of 
courses  consisting  of  institutional 
agricultural  courses  and  concurrent 
agricultural  employment,  commonly 
called  a  farm  cooperative  course; 

(f)  An  independent  study  course 
which  does  not  lead  to  standard  college 
degree;  or 

(g)  A  refresher,  remedial  or  deficiency 
course. 

(Authority:  38  U.S.C.  1434, 1673;  Pub.  L  98- 
525.  Pub.  L  99-576) 

30.  In  9  21.7310.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§21.7310    Civil  rights. 
***** 

(b)  *  *  • 

(3)  9  21.4302— Proprietary  vocational 
schools  and  training  establishments. 


(FR  Doc.  89-14141  Filed  6-16-89;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-124 ,  RM-6663] 

Radio  Broadcasting  Services; 
Madisonville,  TN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Major 
Broadcasting  Corporation  proposing  the 
allotment  of  Channel  258A  to 
Madisonville,  Tennessee,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  5.3  kilometers  (3.3 
miles)  south  of  the  city  is  required.  The 
coordinates  are  35-28-23  and  84-22-14. 

DATES:  Conunents  must  be  Hied  on  or 
before  August  4. 1989.  and  reply 
comments  on  or  before  August  21. 1989. 

ADDRESS:  Federal  Commimications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Robert  S.  Stone, 
Esquire,  McCampbell  &  Young,  Suite 
2021  Plaza  Tower,  P.  O.  Box  550. 
Knoxville.  TN  37901-0550  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Patricia  Rawlings  (202)  634-6530. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-124  .  adopted  May  22. 1989,  and 
released  June  13, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 


For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  8^14429  Filed  6-16-89;  8:45  am] 

BtLUNG  COOC  (riJ-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  8»-131,  RM-6702) 

Radio  Broadcasting  Services;  Grand 
Coulee.  WA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Wheeler 
Broadcasting,  Inc..  licensee  of  Station 
KEYG-FM.  Channel  253C2,  Grand 
Coulee,  Washington,  proposing  the 
substitution  of  Channel  253C  for 
Channel  253C2  at  Grand  Coulee  and 
m.odification  of  the  station's  Ucense  to 
specify  operation  on  the  higher  class  co- 
channel.  The  substitution  can  be 
accomplished  in  compliance  with  the 
Commission's  minimum  separation 
requirements  at  the  site  specified  in  the 
petition.  The  coordinates  are  47-52-48 
and  118-58-20.  Canadian  concurrence 
must  be  obtained. 

DATES:  Comments  must  be  filed  on  or 
before  August  4. 1989.  and  reply 
comments  on  or  before  August  21. 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\e  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Barry  A. 
Friedman.  Esquire,  Wilner  &  Scheiner. 
1200  New  Hampshire  Avenue.  NW.. 
Suite  300.  Wdshington,  DC  20036 
(Counsel  for  petiiioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 
SUPP1.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-131  ,  adopted  May  23, 1989.  and 
released  June  13, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
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copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Sublets  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kari  A.  lUMiBfw, 

Chief.  AJJocation$  Branch,  Policy  ond  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  80-14431  Piled  0-16-40: 8:45  am| 
;«ris>»i-ii 


47  CFR  Part  73 

(MM  OoeiMt  No.  6»-12».  RM-«67S] 

Radio  Bfoadcastinfl  Services;  ijMce 
Qefleva,WI 

aocncy:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Southern 
Wiconsin  Company,  Inc.,  proposing  the 
allotment  of  Channel  241A  to  Lalce 
Geneva,  Wisconsin,  as  that  community's 
first  local  FM  service.  A  site  restriction 
of  2  kilometers  (1.2  miles]  northwest  of 
the  city  is  required.  The  coordinates  are 
41-36-50  and  88-2&-51.  Canadian 
concurrence  must  be  obtained  for  the 
proposal. 

DATtS:  Comments  must  be  filed  on  or 
before  August  4, 1969,  and  reply 
comments  on  or  before  August  21, 1989. 
AOOMCSS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Donald  E.  Martin, 
Esquire,  Spencer  W.  Weisbroth,  Esquire, 
Donald  E.  Martin,  P.C,  Suite  200,  2000  L 
Street.  NW..  Washington,  DC  20036 
(Counsel  for  petitioner). 
PON  nmTNCR  MP0NMAT10N  CONTACT: 
Patricia  Rawlings  (202)  634-6530. 


SUPPLCMCNTARV  WmNMATWN:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-129,  adopted  May  23, 1989,  and 
released  June  13, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  fur  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kari  A.  Kensingar. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-14430  Piled  6-16-89:  &45  am) 
muMQ  cooc  n^^^^>^-m 


DEPARTMENT  OF  THE  INTERIOR 

Rah  and  WUdlife  Service 

50  CFR  Part  17 
RiN  1018-AB-26 

Endarigered  and  Threatened  WHdIife 
and  Plants;  Proposed  Determination  of 
Experimental  Population  Status  for  an 
Introduced  Population  of  Guam  RaHs 
on  Rota  In  the  Commonwealth  of  ttte 
Northern  Mariana  Islands 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rtile. 

SUMMARY:  The  Guam  rail,  an 
endangered  species  endemic  to  Guam, 
has  been  extirpated  from  its  entire 
historical  range  primarily  as  a  result  of 
predation  by  the  introduced  brown  tree 
snake  (Boiga  irregularis).  Studies  on  the 
snake  suggest  that  it  will  be  many  years 
before  techniques  can  be  developed  to 


control  or  eUminate  snakes  on  Guam. 
The  habitat  on  Guam  has  been  made 
unsuitable  for  the  rail  for  the  indefinite 
future  due  to  predation  by  the  snake. 

The  U.S.  Fish  and  WildUfe  Service 
(Service),  in  cooperation  with  the  Guam 
Division  of  Aquatic  and  Wildlife 
Resources  (Guam  Division)  and  the 
Commonwealth  Division  of  Fish  and 
Wildlife  (Commonwealth  Division], 
proposes  to  introduce  up  to  500  captive- 
bred  Guam  rails  [Rallus  owstoni)  onto 
the  island  of  Rota  in  the  Conunonwealth 
of  the  Northern  Mariana  Islands  over  a 
5-year  period.  Although  a  population  of 
rails  now  exists  in  captivity,  these  birds 
may  lose  their  ability  to  survive  in  the 
wild  after  several  generations.  The 
establishment  of  a  wild  population  on 
Rota  would  assure  that  a  source  of  wild 
birds  would  be  available  for  future 
reintroduction  to  Guam  when  the  brown 
tree  snake  has  been  controlled  or 
eradicated. 

The  Service  proposes  that  the  Rota 
population  be  designated  a  nonessential 
experimental  population  according  to 
section  10(j]  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
species  is  currently  protected  at  13 
different  captive  propagation  facilities 
and  nonessential  status  would  provide 
for  flexibility  in  managing  the  Rota 
population. 

Accordingly,  a  special  rule  describing 
circumstances  under  which  taking  of 
introduced  Guam  rails  would  be 
permitted  is  being  proposed  in 
conjunction  with  this  proposal  to 
establish  the  nonessential  experimental 
population. 

Permitted  management  actions 
involving  take  within  the  meaning  of  the 
Act  would  include  recapture  of  rails  to 
replace  transmitters,  provide  veterinary 
care,  return  animals  to  captivity  that  are 
severely  injured  or  diseased,  or  to 
recapture  for  reintroduction  to  Guam. 

DATES:  Comments  on  this  proposed  rule 
and  the  draft  Environmental 
Assessment  must  be  received  by  July  19, 
1989. 

ADDRESSES:  Comments  should  be  sent 
to  the  Field  Supervisor,  Environmental 
Services,  Pacific  Islands  Office,  U.S. 
Fish  and  Wildlife  Service.  300  Ala 
Moana  Boulevard,  Room  6307,  Honolulu, 
HI  96813.  (Telephone:  (808)  541-2749  or 
FTS  551-2749).  A  draft  Environmental 
Assessment,  a  draft  Finding  of  No 
Significan!  Impact,  and  other  materials 
relating  to  this  proposed  rule  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ernest  Kosaka,  Field  Supervisor, 


•«i 
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Environmental  Services  at  the  above 
address  (telephone:  (808)  541-2749  or 
FTS  551-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Guam,  13  degrees  30  minutes  north 
latitude  and  145  degrees  east  longitude, 
is  49  kilometers  (km)  (30  miles)  long  and 
7  to  15  km  (1  to  9  miles)  wide  with  an 
area  of  approximately  550  square  km 
(212  square  miles).  It  is  the  largest  and 
most  developed  island  in  Micronesia. 
The  entire  island  is  encircled  by  a 
fringing  reef  except  at  small  areas 
comprised  of  limestone  cliffs.  A  narrow 
central  portion  separates  the  island  into 
a  northern,  fairly  level  Umestone 
plateau,  and  a  southern,  mountainous 
area  of  volcanic  origin.  The  vegetation 
has  been  vastly  altered  by  humans,  and 
much  of  the  original  forest  has  been 
removed.  In  general,  the  northern 
limestone  substrate  supports  a  diverse 
forest,  while  the  southern  volcanic 
portion  consists  of  extensive  savannas 
on  the  exposed  uplands  with  native 
"ravine"  forests  in  the  comparatively 
undistiu-bed,  narrow  valleys. 

The  endemic  flightless  Guam  rail 
formerly  occurred  island-wide.  It  was 
one  of  the  few  native  birds  that  occurred 
more  frequently  in  weedy  fields, 
scrubby  second  growth,  and  mixed 
forests  than  in  uniform  tracts  of  mature 
forest.  Availability  of  habitat  was  not  a 
limiting  factor  in  fact  man's 
disturbance  of  the  forests  might  have 
created  habitat  for  the  rail. 

The  rail  population  declined 
drastically  between  1963  and  1973,  and 
by  the  mid  1970's  had  disappeared  from 
southern  Guam.  Bird  surveys  conducted 
in  June  1981  indicated  that  a  population 
of  about  2,000  rails  still  persisted  in 
northern  Guam.  By  the  summer  of  1986, 
however,  the  species  was  considered 
virtually  extirpated  from  the  wild. 

Several  inimical  factors  are  believed 
to  have  caused  the  demise  of  the  Guam 
rail,  but  most  important  was  predation 
on  eggs  and  young  by  the  brown  tree 
snake.  Earlier  investigations  had 
eliminated  excessive  taking,  pesticides 
and  herbicides,  inter-specific 
competition,  and  avian  diseases  as  the 
causes  for  the  rail's  drastic  declines  in 
the  19808  and  l970'8.  More  recent 
studies  clearly  implicate  the  snake  as 
the  most  important  factor  in  the  demise 
of  the  rail  as  well  as  the  other  native 
forest  birds  of  Guam. 

The  ubiquitous  distribution  and  high 
density  of  brown  tree  snakes  has  now 
so  altered  the  primary  habitat  of  the 
Guam  rail  that  this  habitat  is  no  longer 
suitable  for  sustaining  the  rail.  The  basic 
habitat  components  required  by  the  rail 


on  Guam  have  essentially  been  made 
unavailable  for  the  indefinite  future  due 
to  the  pervasive  threat  of  the  brown  tree 
snake. 

When  it  was  evident  that  the  rail 
faced  inuninent  extinction,  the  Guam 
Division,  a  consortium  of  zoos  under  the 
auspices  of  the  American  Association  of 
Zoological  Parks  and  Aquariums 
(AA2SPA),  and  the  Service  embarked  on 
a  captive  propagation  program  by 
capturing  as  many  rails  as  possible. 
Agreements  were  entered  into  whereby 
cooperating  zoos  agreed  to  develop 
techniques  for  propagating  the  rail  in 
captivity  as  well  as  maintaining  a  viable 
population  with  maximum  genetic 
diversity.  The  captive  flock  presently 
consists  of  more  than  112  rails  which  are 
being  propagated  at  13  facilities:  the 
Division's  facilities  on  Guam:  National 
Zoological  Park,  Front  Royal,  Virginia; 
Bronx  Zoo,  New  York.  New  York; 
Cincinnati  Zoo,  Cincinnati,  Ohio; 
Pittsburgh  Aviary,  Pittsburgh, 
Pennsylvania;  Sedgewick  County  Zoo 
and  Botanical  Garden,  Wichita,  Kansas; 
Lowry  Park  Zoological  Garden.  Tampa, 
Florida;  Riverbanks  Zoological  Parle 
Columbia,  South  Carolina;  Greater 
Baton  Rouge  Zoo,  Baton  Rouge, 
Louisiana;  Trevor  Teaching  Zoo, 
Millbrook,  New  York;  Philadelphia 
Zoological  Gardens,  Philadelphia, 
Peimsylvania;  San  Diego  Zoo,  San 
Diego,  California;  and  Kansas  City 
Zoological  Garden,  Kansas  City, 
Missouri.  The  number  of  facilities 
propagating  rails  is  expected  to  increase 
as  more  zoos  in  various  parts  of  the 
country  are  enlisted  as  cooperators. 

TTie  rail  has  been  so  prolific  in 
captivity  that  it  will  be  possible  to  use 
some  of  the  excess  progeny  for  release 
programs  without  jeopardizing  the 
continued  existence  of  this  species  or 
causing  deterioration  in  genetic 
diversity  of  the  captive  fiock.  It  is 
estimated  that  the  mainland  zoos  could 
produce  up  to  100  birds  for  release 
aimually  without  adversely  affecting  the 
remaining  captive  stock. 

The  draft  Guam  and  Rota  Endangered 
Forest  Birds  Recovery  Plan  (which  is  in 
the  final  stages  of  the  Service  approval 
process)  recommends  establishment  of 
self-sustaining  populations  of  the  Guam 
rail  in  other  suitable  sites  outside  its 
historic  range  because  there  is  no 
assurance  that  the  snake  will  be 
controlled  or  eliminated  on  Guam  in  the 
foreseeable  future.  This  proposal  is 
intended  to  result  in  the  release  and 
establishment  of  Guam  rails  in 
previously  disturbed  but  suitable 
habitats  on  Rota  (i.e.,  habitats  similar  to 
those  on  Guam  prior  to  the  introduction 
of  the  snake).  Further,  this  population 
would  be  managed  with  the  long-term 


objective  of  providing  a  source  of  "wild" 
rails  for  reestablishment  on  Guam  when 
ihe  brown  tree  snake  can  be  eliminated 
or  controlled.  Captive-held  rails,  while 
capable  of  reproducing  and  surviving  in 
captivity,  may,  after  several  generations, 
lose  their  ability  to  survive  in  the  wild. 
A  population  of  rails  on  Rota  would 
assure  that  a  source  of  rails  capable  of 
surviving  in  the  wild  would  be  available 
for  reintroduction  to  Guam.  This  project 
is  believed  to  be  an  effective  means  for 
promoting  long-term  conservation  and 
recovery  of  the  rail. 

Status  of  Experimental  Population 

The  Service  proposes  that  the 
experimental  population  of  Guam  rails 
on  Rota  be  designated  as  a  nonessential 
experimental  population  according  to 
the  provisions  of  section  10(j)  of  the  Act. 
The  population  would  be  treated  as  a 
threatened  species,  rather  than  an 
endangered  species,  for  the  purposes  of 
section  4(d)  and  9  of  the  Act. 

The  nonessential  status  would  be 
appropriate  for  the  following  reasons: 
(1)  Although  the  Guam  rail  is  virtually 
extinct  in  the  wild,  robust  captive  fiocks 
have  been  established  on  Guam  and  in 
12  cooperating  zoos  and  aviaries  on  the 
mainland;  (2)  care  and  maintenance  of 
the  captive  flocks  are  of  the  highest 
order  and  it  is  not  likely  that  disease  or 
other  sources  of  mortality  are  likely  to 
threaten  the  survival  of  the  species:  and 
(3)  the  Guam  rail  breeds  readily  in 
captivity,  resulting  in  the  availability  of 
rails  in  excess  of  needs  for  the  captive 
flock  which  can  be  made  available  for 
release.  The  taking  of  approximately  500 
rails  over  the  5-year  duration  of  this 
project  from  these  sources  of  captive- 
reared  progeny  would  not  threaten  the 
survival  of  this  species  even  if  all  of  the 
animals  released  into  the  wild  were  to 
succumb  to  natural  or  man-caused 
mortality. 

Designating  the  Rota  population  as  a 
nonessential  experimental  population 
would  enable  the  Service  to  propose  a 
special  rule  which  would  authorize 
considerable  discretion  in  managing  the 
population.  The  proposed  protective 
regulations  would  be  necessary  and 
advisable  to  provide  for  the 
conservation  of  the  rail,  especially 
during  the  initial  stages  of  the 
translocation  program. 

The  proposed  special  role  would 
siipulate  that  agents  of  the 
Commonwealth  Division,  the  Guam 
Division,  and  the  Service  would  be 
authorized  to  take  animals  which  need 
special  care  or  which  are  causing 
depredation  problems.  Taking 
"problem"  rails  by  killing  would  be 
avoided  and  resorted  to  only  if  there 
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were  no  other  viable  alternatives.  Live 
capture  and  release  into  other  suitable 
remote  habitats  would  b^  the  preferred 
form  of  take  whenever  possible. 

The  special  rule  would  also  have  a 
provision  that  would  allow  for  special 
take  by  private  individuals  if  the 
experimental  population  becomes  well 
established  on  Rota.  This  special  take 
would  be  allowed  under  regulations 
drafted  by  the  Commonwealth  of  the 
Northern  Marianas  once  the  Service  has 
determined  that  the  rail  has  become 
well  established  and  occupies  all 
suitable  habitat  island-wide.  These 
flexible  rules  would  help  gain  and 
maintain  pubhc  support  for  the  project. 

The  Commonwealth  Division  has  the 
statutory  authority  to  protect  and 
conserve  listed  species.  As  a  cooperator 
in  this  experimental  translocation 
project,  it  has  agreed  to  protect  the 
Guam  rails  proposed  for  establishment 
on  Rota  by  promulgating  regulations  to 
prohibit  the  taking  of  rails,  in  the 
Commonwealth.  It  also  has  two  staff 
members,  a  Conservation  Officer  and  a 
Wildlife  Technician,  residing  on  Rota. 
The  Service  is  satisfied  that  the 
Commonwealth's  regulatory 
mechanisms  and  staff  presence  are 
sufficient  to  provide  for  conservation  of 
the  rail. 

Location  of  Experimental  Population 

Rota.  50  km  (31  miles)  north  of  Guam, 
is  one  of  the  three  main  islands  in  the 
Commonwealth.  It  is  located  at  14 
degrees  10  minutes  north  latitude  and 
145  degrees  12  minutes  east  longitude.  It 
is  20  km  (12  miles)  long  by  6  km  (4  miles] 
wide  with  an  area  of  approximately  85 
square  km  (33  square  miles).  Rota  is  the 
third  largest  island -in  the 
Commonwealth  after  Saipan  (the 
largest]  and  Tinian.  A  high  plateau 
dominates  the  western  half  of  the 
islamd,  with  steep  cliffs  to  the  north, 
west,  and  south  that  terminate  in  a 
narrow  coastal  shelf.  The  eastern  side  of 
(he  plateau  is  characterized  by  a  gentle 
slope  to  a  large  eastern  plain.  The  steep 
slopes  of  the  upper  plateau  support  well- 
developed  native  forests.  Taipingot 
Peninsula  juts  out  from  the  extreme 
western  tip  of  the  island. 

Most  lowland  areas  were  used  for 
agricultural  purposes  in  the  past. 
Sugarcane  wes  grown  over  most  of  the 
level  areas  of  Rota  during  the  Japanese 
Administration  prior  to  World  War  II. 
Many  of  these  fields  are  now  re- 
vegetated  with  second-growth  forests 
comprised  of  native  and  introduced 
species.  Portions  of  this  area  are  being 
opened  for  grazing,  for  growing 
agricultural  crops,  and  for  residential 
home  sites.  The  brown  tree  snake  is  not 
found  on  Rota,  and  the  many  weedy 


fields  and  second-growth  forests  should 
provide  good  habitat  for  the  rail. 
Experimental  releases  would  be  made 
on  Commonwealth-owned  lands  or  on 
lands  belonging  to  cooperating 
landowners. 

Section  10(j)  of  the  Act  requires  that 
an  experimental  population  be 
geographically  isolated  from  any 
existing  population.  The  establishment 
of  an  experimental  population  on  Rota 
would  comply  with  this  rule.  Even  if  the 
rail  were  still  extant  on  Guam,  Rota  is 
separated  from  Guam  by  50  km  (31 
miles)  of  open  ocean  and  it  is  unlikely 
that  the  flightless  rail  could  cross  this 
geographic  barrier. 

Rota  is  outside  the  known  historical 
range  of  the  Guam  rail  (although  it  is 
probable  that  some  type  of  rail  at  one 
time  occurred  on  Rota).  Prior  to  the 
establishment  of  an  experimental 
population  outside  of  its  probable 
historic  range,  the  Service  must 
determine  that  the  primary  habitat  of 
the  species  has  been  unsuitably  and 
irreversibly  altered  or  destroyed. 
Although  the  basic  habitat  components 
required  by  the  rail  on  Guam  have  not 
been  "irreversibly"  altered  or  destroyed 
in  the  strict  sense,  they  have  essentially 
been  made  unavailable  to  the  rail  for  the 
indefinite  future  due  to  the  pervasive 
threat  of  the  brown  tree  snake.  There  is 
hope  that  it  will  eventually  be  possible 
to  control  or  eradicate  the  brown  tree 
snake  on  Guam,  but  there  is  no 
assurance  that  this  will  be  possible  in 
the  foreseeable  future.  This  indefinite 
alteration  of  the  rail's  primary  habitat  is 
tantamount  to  the  unsuitable  and 
irreversible  alteration  or  destniciion  of 
its  primary  habitat. 

Management 

Although  this  experimental 
translocation  project  would  be 
conducted  cooperatively  by  the  Guam 
Division,  the  Commonwealth  Division, 
and  the  Service,  the  Guam  Division 
would  be  the  lead  agency  and  would  be 
primarily  responsible  for  its 
implementation.  The  Conmionwealth 
Division  may  provide  assistance  in 
maintenance  of  the  release  site  or  in 
monitoring  the  release.  The  Service 
would  coordinate  and  expedite  any 
procedural  matters  relating  to  the 
project.  FoUow-up  evaluation  of  the 
releases  would  be  conducted  by  Dr. 
Stuart  Pimm  and  selected  graduate 
students  from  the  University  of 
Tennessee  pursuant  to  a  cooperative 
agreement  between  the  University  and 
the  Guam  Division.  Studies  would  focus 
on  dispersal  patterns,  mortality, 
reproductive  success,  overall  success  of 
the  releases,  and  general  health  of  the 
population. 


Guam  rails  selected  for  release  in  this 
experimental  translocation  project 
would  be  tested  to  ensure  that  they  are 
disease-free  before  being  transported  to 
Rota  for  release  during  the  rainy  season. 
A  Quarantine  Entry  Permit  for  Poultry 
and  Birds  (Form  CNMI-AHI-001) 
required  by  the  Commonwealth  would 
accompany  all  shipments  of  rails.  If 
deemed  prudent  because  of  potential 
avian  disease  considerations,  only 
progeny  produced  by  the  captive  flock 
on  Guam  could  be  used  for  the  proposed 
releases. 

Approximately  50  to  100  captive- 
reared  rails  comprised  of  about  an  even 
sex  ratio  would  be  released  annually. 
The  rails  would  be  released  using  two 
methods:  (1)  Half  of  the  rails  would  be 
captured  from  the  release  pens  and 
transported  1  km  away  before  being 
released  directly  into  the  wild;  (2)  the 
remaining  half  would  be  permitted  to 
leave  the  pens  at  "will"  through  doors 
left  open  for  this  purpose.  Subsequent 
releases  may  consist  of  rails  of  varying 
ages  to  determine  whether  any  age 
group  is  more  likely  to  survive  and 
colonize  Rota. 

All  of  the  rails  would  be  banded 
before  release  with  numbered  aluminum 
and  color-coded  bands.  Between  25  and 
30  rails  per  year  would  also  have  radio 
transmitters  attached  to  facilitate 
determination  of  dispersal  patterns, 
movements,  home  range,  and  mortality. 
Radio  monitoring  would  be  most  intense 
during  the  first  two  months  after  release, 
followed  by  monthly  or  semi-monthly 
tracking. 

A  public  information  and  education 
program  would  be  conducted  before 
rails  are  brought  to  Rota  and  during  the 
actual  establishment  of  the  experimental 
population.  The  Mayor  of  Rota's  wish  to 
help  a  "neighbor"  would  serve  as  the 
theme  for  sustaining  public  support  for 
the  project.  The  program  would 
encourage  the  public  to  report  sightings 
of  rails  throughout  the  island.  These 
observations  would  help  determine 
dispersal  and  survival  of  released  rails. 

The  Guam  Division  would  provide 
annual  reports  on  the  results  of  their  and 
the  University  of  Tennessee  follow-up 
studies.  The  cooperators  would  meet 
annually  to  assess  the  status  of  the 
experimental  project  so  that  any 
appropriate  changes  and/or  adjustments 
could  be  made.  A  more  comprehensive 
assessment  of  this  project  would  be 
made  at  the  end  of  the  5th  year,  and  a 
public  meeting  would  be  held  on  Rota  to 
assess  public  attitudes.  The  three 
cooperators  would  then  recommend 
future  direction  for  the  project,  including 
feasibility  of  limited  subsistence  taking 
if  the  rail  becomes  well  established  and 
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occupies  all  suitable  habitats  island- 
wide. 

The  Service  bebeves  that  this  project 
would  result  in  the  establishment  of  a 
"wild"  population  of  rails  which  could 
be  used  to  reestablish  the  species  on 
Guam  when  the  brown  tree  snake  is 
eliminated  or  controlled.  For  this  reason 
the  Service  finds  that  the  release  and 
establishment  of  an  experimental 
population  of  Guam  rails  on  Rota  would 
further  the  conservation  of  this  species. 
(See  section  10(j)(2)(A)  of  the  Act;  50 
CFR  17.81(b).) 

Public  Comments  Solicited 

The  Service  intends  that  any  rule 
finally  adopted  be  as  effective  as 
possible.  Therefore,  comments  or 
recommendations  concerning  any 
aspects  of  this  proposed  rule  or  its 
accompanying  draft  Environmental 
Assessment  are  hereby  invited  to  be 
submitted  from  the  public  concerned 
government  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party.  Comments  should  be  as 
specific  as  possible  and  must  be 
received  at  the  above  address  within  30 
days  after  publication  of  this  proposed 
rule  in  the  Federal  Register.  If 
appropriate,  a  public  meeting  may  be 
conducted  with  interested  members  of 
the  public.  ' 

Final  promulgation  of  a  rule  to 
implement  this  proposed  action  will  take 
into  consideration  any  comments  or 
additional  information  received  by  the 
Service.  The  regulation  shall,  to  the 
maximum  extent  practicable,  represent 
an  agreement  between  the  U.S.  Fish  and 
Wildlife  Service,  the  a^ected  State  and 


Federal  agencies,  and  persons  holding 
any  interest  in  land  which  may  be 
affected  by  establishment  of  an 
experimental  population. 

National  Environmental  Policy  Act 

A  draft  Environmental  Assessment 
(EA)  and  a  draft  Finding  of  No 
Significant  Impact  (FONSI)  have  been 
prepared  pursuant  to  the  National 
Environmental  Policy  Act.  The  draft  EA 
and  FONSI  are  available  to  the  public 
for  review  and  comments  at  the 
Service's  Pacific  Islands  Office  at  the 
above  address.  The  draft  EA  will  form 
the  basis  for  a  decision  as  to  whether 
this  proposal  is  a  major  Federal  action 
which  would  signi^cantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (implemented  at  40  CFR 
Parts  1500-1508). 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Service  has  determined  that  this 
would  not  be  a  major  rule  as  defined  by 
Executive  Order  12291.  The  rule  as 
proposed  does  not  contain  any 
information  collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  The  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354).  The  introduction 
sites  would  be  on  comparatively 
undeveloped  areas  on  the  island  of 
Rota.  The  introduction  of  a  nonessential 


experimental  population  into  this  area  is 
not  expected  to  have  any  adverse 
impact  on  public  use  of  the  immediate 
and  surrounding  area.  No  private 
entities  would  be  affected  by  this  action. 

Author 

The  principal  author  of  this  proposal 
is  Ernest  Kosaka,  Field  Supervisor, 
Environmental  Services,  U.S.  Fish  and 
Wildlife  Service.  Pacific  Islands  Office, 
Honolulu,  Hawaii  ((806)  541-2749]. 

List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(Agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Chapter  B  of  Chapter  I. 
Title  50  of  the  Code  of  Federal 
Regulations,  aii  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911;  Pub  L  9S-632.  92  Stat. 
3751:  Pub  L.  96-159.  93  Stat.  1225:  and  Pub  L 
97-304,  96  Stat.  1411;  Pub.  L  100-47a  102  Stat. 
2306;  Pub.  L  100-653, 102  Stat.  3825,  (16  US  C. 
1531  et  seq.y.  Pub.  L  99-625, 100  Stat.  3500 
(1986).  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  existing  entry  for  this 
species  as  shown  below: 

§17.11    Endangered  and  ttirestened 


(h)  *  *  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetxate  population 

wtiere  endangered  or 

tt>reater>ed 


Status      When  ksted 


Critical 


Species 
rules 


Ran,  Guam „ RaUus  owsloni.. 

Rail,  Guam Ra/lus  owstoni.. 


Western  Pacific  Ocean.  Western  Pacific  Ocean,      E                 146E.  156    N/A 

USA.  USA. 

Western  Pacific  Ocean.      Rota .; XN  146E,  156    N/A 

USA. 


N/A 
17.84(1) 


3.  It  is  proposed  that  50  CFR  17.84  be 
amended  by  adding  new  paragraph  (f) 
as  follows: 

§  17.84    Special  rules— vertebrates. 

*  •  •  «  4 

(f)  Guam  Rail  (Rallus  owstoni).  (1) 
The  Guam  rail  population  identified  in 
paragraph  (f)(7)  of  this  section  is  a 
nonessential  experimental  population. 

(2)  No  person  shall  take  this  species, 
except: 


(i)  In  accordance  with  a  valid  permit 
issued  by  the  Service  under  §  17.32  for 
educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act;  or 

(ii)  As  authorized  by  the  laws  and 
regulations  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  after  the 
Service  has  made  the  determination  that 


the  experimental  population  has  become 
well  established  and  occupies  all 
suitable  habitat  island-wide. 

(3)  Any  employee  of  the  Service,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  Division  of  Fish  and  Wildlife,  or 
the  Guam  Division  of  Aquatic  and 
Wildlife  Resources  who  is  designated 
for  such  purposes,  may  take  a  Guam  rail 
without  a  permit  if  such  action  is 
necessary  to: 
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(i)  Aid  a  sick,  injured,  or  orphaned 
specimen; 

(ii)  Dispose  of  a  dead  specimen; 

(iii)  Salvage  a  dead  specimen  which 
may  be  useful  for  scientific  study; 

(iv)  Take  an  animal  which  is 
responsible  for  depredations  to  personal 
property  if  it  has  not  been  possible  to 
otherwise  eliminate  such  depredations 
and/or  loss  of  personal  property,, 
provided  that  such  taking  must  be  done 
in  a  humane  manner  and  may  involve 
injuring  or  killing  the  bird  only  if  it  has 
not  been  possible  to  eliminate 
depredations  by  live  capturing  and 
releasing  the  specimen  unharmed  in 
other  suitable  habitats;  or 

(v)  Take  birds  for  approved 
reintroduction  on  Guam. 

(4)  Any  violation  of  applicable 
Commonwealth  of  the  Northern  Mariana 
Islands  Division  of  Fish  and  Wildlife 
conservation  laws  or  regulations  with 
respect  to  the  taking  of  this  species 
(other  than  taking  as  described  in 
paragraph  (f)(2)(ii)  of  this  section)  will 


also  be  a  violation  of  the  Endangered 
Species  Act. 

(5)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import  or 
export  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
Commonwealth  of  the  Northern  Mariana 
Islands  Division  of  Fish  and  Wildlife 
laws  or  regulations  or  the  Endangered 
Species  Act. 

(6)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  deHned  in  paragraphs  (f)  (2) 
through  (5)  of  this  section. 

(7)  The  sites  for  introduction  of  Guam 
rails  on  Rota.  Commonwealth  of  the 
Northern  Mariana  Islands,  are  or  an 
island  separated  from  Guam  by  50 
kilometers  of  ocean.  The  last  luiown 
observation  of  an  individual  of  this 
species  occurred  near  the  northern  tip  of 
Guam  which  is  closest  to  the  island  of 
Rota.  No  intermingling  of  these 
populations  will  occur  since  this  species 


has  been  extirpated  in  the  wild  on 
Guam.  The  Rota  release  sites  are  of 
necessity  outside  the  historic  range  of 
the  Guam  rail,  as  described  in  this 
proposed  rule,  because  its  primary  range 
has  been  unsuitably  and  indefmitely 
altered  by  the  brown  tree  snake. 

(8)  The  nonessential  experimental 
population  on  Rota  will  be  checked 
periodically  by  staff  of  the 
Commonwealth  of  Northern  Mariana 
Islands  Division  of  Fish  and  Wildlife 
and  cooperating  staff  from  the 
University  of  Tennessee  to  determine 
dispersal  patterns,  mortality,  and 
reproductive  success.  The  overall 
success  of  the  releases  and  general 
health  of  the  population  will  also  be 
assessed. 
***** 

Dated:  May  10. 1989. 
Maryanne  C.  Bach, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc  89-14407  Filed  6-16-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  90359-9059] 

Foreign  AvaiUMIity  Assessment^ 
Aramid  Yam  (Keviar) 

agency:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Notice  of  foreign  availability 
determination. 

summary:  The  Office  of  Foreign 
Availability  (OFA)  of  the  Bureau  of 
Export  Administration  is  required  by 
section  5(f)  and  (h)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended,  to  initiate  and  review  claims 
of  foreign  availability  on  items 
controlled  for  export  for  national 
security  purposes. 

OFA  has  completed  an  assessment  on 
aramid  yam  (keviar),  which  is 
controlled  under  Export  Control 
Commodity  Number  (ECCN)  1746A  and 
ECCN  1763A  of  the  Commodity  Control 
List.  Based  on  this  assessment,  the 
Department  of  Commerce  has  not  found 
foreign  availability  for  this  commodity. 
FOR  FURTHER  INFORMATION  CONTACT 
William  Parker.  Office  of  Foreign 
Availability.  Department  of  Commerce, 
Washington.  DC  20230.  Telephone:  (202) 
377-3564. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Office  of  Foreign  Availability  has 
completed  an  assessment  on  the  foreign 
availability  of  aramid  yam  (keviar).  This 
commodity  is  used  in  the  manufacture  of 
advanced  composite  materials 
controlled  for  national  security  purposes 
under  ECCN  1746A  and  ECCN  1763A  of 
the  Commodity  Control  List  The 
purpose  of  the  assessment  was  to 
investigate  the  extent  of  availability  of 
this  commodity  and  to  determine  if.  and 
to  what  extent,  the  export  controls  must 
be  removed. 


The  Office  of  Foreign  Availability  has 
completed  its  assessment  of  the 
availability  of  aramid  yam  (keviar)  from 
non-U.S.  sources.  It  has  not  found 
foreign  availability  and  has 
recommended  that  the  controls  not  be 
changed.  Therefore,  the  Bureau  of 
Export  Administration  will  not  publish 
regulations  removing  the  national 
security  controls  on  aramid  yam 
(keviar). 

If  OFA  receives  substantive  new 
evidence  affecting  this  foreign 
availability  determination,  the 
assessment  will  be  re-evaluated. 
Inquiries  concerning  the  scope  of  this 
assessment  may  be  directed  to  the 
Office  of  Foreign  Availability  at  the 
above  address. 

Dated:  June  14. 1989. 

James  M.  LeMuoyoo. 

Deputy  Assistant  Secretary  for  Export 
A  dministration. 

(PR  Doc.  89-14419  Filed  &-16-89;  8:45  am] 

BtLUNG  CODE  3510-OT-M 


Computer  Peripherals,  Components 
and  Related  Test  Equipment, 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Computer 
Peripherals,  Components,  and  Related 
Test  Equipment  Technical  AdWsory 
Conmiittee  will  be  held  July  11, 1989, 
9:30  a.m..  Herbert  C.  Hoover  Building, 
Room  1617-F,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  peripherals, 
components  and  related  test  equipment 
or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 
&  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  of  Comments 
by  the  Public. 

4.  Report  on  Progress  of  GFW/G- 
COM  Eligibility  of  Removable  Disk 
Packs. 

5.  Report  on  Possible  Involvement  of 
the  Committee  with  High  Definition  TV 
(HDTV). 


6.  Report  on  Findings  of  a  10 
Megabyte  Bulgarian  Disk  Drive. 

7.  Report  on  OEM  Sales  to  the  Bloc. 

8.  Discussion  on  Suitability  of  Note  9 
and  Note  12  Parameters  for  Graphics 
Workstations. 

9.  Cipher  Presentation  Follow-Up  form 
the  May  16  Meeting. 

10.  Presentation  of  the  Committee 
Outline  and  the  1989  Work  Plan  and 
Aiuiual  Report. 

Executive  Session 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  form  the 
provisions  relating  to  public  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  June  13. 1989. 

Betty  A.  Fen«U, 

Director,  Technical  Advisory  Committee  Unit 
Office  of  Technology  and  Policy  Analyses. 

(FR  Doc  89-14421  Filed  6-16-89:  8:45  am) 
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IntematkHMl  Trade  Adminietration 
(App.Na8»-00M] 

Export  Trade  Certlflcatea  of  Review 

agency:  International  Trade 
Administration.  Conunerce. 

action:  Notice  of  issuance  of  an  export 
trade  certificate  of  review. 

SUMMANv:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  FEXCORP,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

PON  PUNTHCR  INFONMATK)N  CONTACT 

George  MuUer,  Acting  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  Bcport  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  ni  are  found  at  15  CFR  Part  325  (SO 
FR 1804.  January  11, 1965). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Conunerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a}  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Descriptioa  of  Certified  Conduct 

Export  Trade 

Products 

Wood  chips  (both  hardwood  and 
softwood),  including  residue  wood  chips 
and  roundwood  wood  chips. 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products) 

All  Export  Trade  Facilitation  Services, 
including  consulting;  international 
market  research;  advertising;  marketing; 
insurance;  product  research  and  design 
exclusively  for  export;  legal  assistance; 
transportation,  including  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of 
foreign  orders;  warehousing:  foreign 
exchange:  financing;  and  taking  title  to 
goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 


(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  Addition  to  Applicant) 

Coosaw  Chip  Co..  Inc., 
Coosawhatchie.  South  Carolina: 
Dempsey  Wood  Products.  Inc., 
Orangeburg,  South  Carolina;  W.M. 
Sheppard  Lumber  Co.,  Inc..  Brooklet, 
Georgia;  and  Thompson  Hardwoods. 
Inc..  Hazelhurst,  Georgia. 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets: 

1.  On  its  own  behalf  and  for  its  own 
account.  FEXCORP  may: 

a.  Bid  for  the  sale  of.  and  contract  to 
sell,  Products  to  buyers  in  the  Export 
Markets: 

b.  Obtain  quotes  and  purchase 
Products  from  its  Members  and.  as 
necessary,  from  other  domestic 
suppliers  individually,  for  the  sole 
purpose  of  export  to  buyers  in  the 
Export  Markets;  and 

c.  Upon  receiving  or  anticipating  a 
request  from  a  buyer  in  the  Export 
Markets  for  the  price  of  Products, 
FEXCORP  may  ask  one  or  more  of  its 
Members  or  other  domestic  suppliers 
individually  to  supply  a  price  quotation 
to  FEXCORP  for  Products,  may 
aggregate  the  price  and  supply  data 
received,  may  add  its  own  mark-up  to 
the  composite  price,  and  may  transmit  a 
price  quotation  based  on  such  composite 
price  and  mark-up  to  the  buyer.  Upon 
placement  of  an  order  by  a  buyer, 
FEXCORP  may  purchase  Products  and 
ship  Products  to  the  buyer. 

2.  FEXCORP  may  provide  Export 
Trade  Facilitation  Services  to  its 
Members  and  individually  to  other 
domestic  suppliers. 

3.  FEXCORP  may  prohibit  its 
Members  from  selling,  assigning,  or 
placing  any  encumbrance  or  lien  upon 
their  shares  in  FEXCORP.  without  first 
giving  written  notice  to  FEXCORP  of  the 
proposed  transfer  and  giving  FEXCORP 
the  option  to  repurchase  the  shares. 

4.  FEXCORP  and  its  Members  may 
exchange: 

a.  Information  relating  solely  to  the 
Export  Trade  in  the  Export  Markets 
(such  as  present  and  projected  capacity, 
production,  inventories,  costs,  prices, 
sales,  orders,  terms  of  marketing  or  sale, 
and  strategies  or  methods  of  operation) 
of  FEXCORP  or  any  Member 

b.  Information  (such  as  selling 
strategies,  prices,  projected  demand. 


and  customary  terms  of  sale)  solely 
about  the  Export  Markets; 

c.  Information  on  costs  specific  to 
exporting  to  the  Export  Markets  (such  as 
ocean  freight,  inland  freight  to  the 
terminal  or  port,  terminal  or  port 
storage,  wharfage,  handling  charges, 
insurance,  agents'  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing);  and 

d.  Information  that  is  generally 
available  to  the  trade  or  public. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Dated:  June  13. 1989. 
George  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  89-14392  Filed  8-16-89: 8:45  am) 
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United  States-Canada  Free-Trade 
Agreement  Article  1904  BinaUonal 
Panel  Reviews;  Request  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat.  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  request  for  panel 
review  of  amendment  to  final  results  of 
Antidumping  Duty  Administrative 
Review  made  by  International  Trade 
Administration,  Import  Administration, 
respecting  replacement  parts  for  self- 
propelled  bituminous  paving  equipment 
from  Canada  filed  by  Allatt  Paving 
Equipment  Division  of  Ingersoll-Rand 
Canada,  Inc.  (formerly  Fortress  Allatt, 
Ltd.)  and/or  Northern  Fortress  Ltd.  with 
the  United  States  section  of  the 
binational  secretariat  on  June  7, 1989. 

summary:  On  June  7, 1989,  Allatt  Paving 
Equipment  Division  of  Ingersoll-Rand 
Canada,  Inc.  (formerly  Fortress  Allatt, 
Ltd.)  and/or  Northern  Fortress  Ltd.  filed 
a  Request  for  Panel  Review  with  the 
United  States  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  Amendment  to  Final  Results  of  an 
Antidumping  Duty  Administrative 
Review,  respecting  Replacement  Parts 
for  Self-Propelled  Bituminous  Paving 
Equipment  from  Canada,  Import 
Administration  File  Number  A-122-057. 
made  by  the  International  Trade 
Administration,  Import  Administration. 
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The  Amendment  to  the  Final  Results 
was  published  on  May  8. 1989  [54  FR 
19581),  (the  Final  Results  were  published 
on  March  27. 1989  (54  FR  12467]).  The 
Binational  Secretariat  has  assigned  File 
Number  USA  89-1904-05  to  this  Request 
for  Panel  Review. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  Acting  U.S.  Secretary, 
Binational  Secretariat,  Suite  4012. 14th 
and  Constitution  Avenue;  Washington, 
DC  20230,  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  U.S.-Canada  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  for  replacing  domestic 
judicial  review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  will  be 
established  to  act  in  place  of  national 
courts  to  expeditiously  review  the  final 
determination  to  determine  whether  it 
conforms  with  the  antdidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988,  [53  FR  53212].  The  panel  review  in 
this  matter  will  be  conducted  in 
accordance  with  these  Rules. 

Rule  35(2)  requires  the  Secretary  to 
publish  Notice  of  the  receipt  of  a 
Request  for  Panel  Review  stating  that  a 
Request  for  Panel  Review  was  filed  with 
the  United  States  SecMon  of  the 
Binational  Secretariat  on  June  7, 1989, 
pursuant  to  Article  1904  of  the 
Agreement. 

Rule  35(1  )(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in  whole  or 
in  part  by  filing  a  Complaint  in  accordance 
with  Rule  39  within  30  days  after  the  Hling  of 
the  first  Request  for  Panel  Review  (the 
deadline  for  filing  a  Complaint  is  July  7, 1989): 

(b)  A  Party,  investigating  authoritx  or 
interested  person  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance  In 
accordance  with  Rule  40  within  45  days  after 
the  filing  of  the  first  Request  for  Panel 
Review  (the  deadline  for  filing  a  Notice  of 
Appearance  is  July  24, 1989);  and 

(c)  The  panel  review  shall  t>e  limited  to  the 
allegations  of  error  of  fact  or  law,  including 
the  jurisdiction  of  the  investigating  authority, 
that  arc  set  out  in  the  Complaints  filed  in  the 
panel  review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 


Dated:  June  13. 1989. 

James  R.  Holbaiii, 

Acting  U.S.  Secretary.  FTA  Binational 
Secretariat 

[FR  Doc.  89-14420  Filed  6-16-89;  8:45  am] 

MUJNQ  COOC  3StO-OA-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Asian 
Roundtable  Conference 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  United  States  Commission  on 
Civil  Rights  will  convene  an  Asian 
Roundtable  Conference  at  9:00  a.m.  on 
June  23. 1989.  and  adjourn  at  5iK)  p.m.,  in 
the  Kelllog  Conference  Center,  at  the 
Columbia  University.  420  West  118th 
Street.  New  York.  NY  10027.The  purpose 
of  the  conference  is  to  elicit  imput  to 
help  set  the  Commission's  agenda  for 
the  1990s  on  Asian  civil  rights  issues. 

Persons  desiring  additional 
information  should  contact  Harriet  O. 
Duleep.  Project  Director.  (202)  376-8582. 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Staff  Director's  office 
at  lease  five  (5)  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  12, 1989. 
Melvin  L  Jenkins, 
Acting  Staff  Director. 
(FR  Doc.  89-14413  FUed  6-16-89;  8:45  am] 
BIUJNQ  CODE  6335-01-N 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Request  for 
Bilateral  Textile  Consultations  With  ttie 
Government  of  Korea 

)jne  14. 1989. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textile  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPl^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  Section  204  of  the 


Agricultural  Act  of  195A.  as  anwnded  (7 
U.S.C.  1854). 

On  May  25, 1989,  the  Govemmrnl  of 
the  United  States  requested 
consultations  with  the  Government  of 
Korea  regarding  imports  of  babies' 
garments  and  clothing  accessories  in 
Category  239,  produced  or  manufactured 
in  Korea.  This  request  was  made  on  the 
basis  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  Korea. 

The  United  States  reserves  the  right  to 
control  imports  at  the  established  level 
The  United  States  remains  conunitted  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Korea,  further  notice  will 
be  published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7. 1988). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  239  under  the 
agreement  with  the  Government  of 
.Korea,  or  in  any  aspect  thereof,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  this 
category,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
Auggie  D.  Tantillo,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  Inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
a^airs  function  of  the  United  States." 
Auggie  D.  TaotiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-14422  Filed  6-16-89;  8:45  am] 

BIUJNOCOOE  3510-On-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Government-Owned  Inventions; 
Availability  for  Ucenalng 

AOCNCV:  Department  of  the  Navy,  DOD. 
action:  Notice  of  availability  of 
invention  for  licensing. 

SUMMANY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
aviiable  for  licensing  by  the  Department 
of  the  Navy. 

Copy  o'  patent  cited  is  available  from 
the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231.  for 
$1.50  each.  Requests  for  copy  of  patent 
must  include  the  patent  number. 
DATi:  lune  19, 1989. 
FOR  nMrTHER  INFOIMIATK)N  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  Arlington.  Virginia 
22217-5000.  telephone  (202)  696-4001. 

Patent  4.255,810:  Jam  Resistant 
Frequency  Modulation  System;  filed  13 
January  1965:  patented  10  March  1981. 

Dated:  June  14. 1969. 
S«Mira  M.  Kay. 

Department  of  the  Navy.  Alternate  Federal 
Register  Liaison  Officer. 

(FR  Doc.  89-14424  Filed  6-16-69:  8:45  am) 

WLUNO  COM  M1»-AKM 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
Peaceful  Uses  of  Atomic  Energy;  USA 
and  EURATOM 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-EU-859.  for  the 
sale  of  1  gram  of  uranium  depleted  in 
the  isotope  uranium-235.  3  grams  of 
uranium  enriched  to  an  average  of  2 
percent  in  the  isotope  uranium-23S.  and 
1  gram  of  uranium  enriched  to  49 
percent  in  the  isotope  uranium-235  to  the 


Netherlands  Energy  Research 
Foundation  for  use  as  standard 
reference  materials. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  June  14. 1969. 
Ridiaid  H.  WilUamson, 
Deputy  Assistant  Secretary  for  International 
Affairs. 
|FR  Doc.  89-14467  Filed  6-16-fl9:  8:45  am) 

BtUMQ  COOC  •4SO-01-II 


Proposed  Subsequent  Arrangement; 
Civil  and  Peaceful  Useful  of  Atomic 
Energy;  USA  and  EURATOM 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Spain  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer: 

RTD/EU(SP)-20  for  the  transfer  of 
367.107  kilograms  of  uranium,  containing 
2.933  kilograms  of  the  isotope  uranium- 
235  (0.8  percent  enrichment),  in  the  form 
of  uranyl  nitrate,  for  use  as  fuel  for 
electric  power  generation. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  June  14. 1989. 

Richard  H.  WUliamsoa. 

Deputy  Assistant  Secretary  for  International 
Affairs. 

(FR  Doc.  89-14466  Filed  6-16-89;  8:45  am] 

SiLUNa  COOC  MSIMJI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-140115;  FRL-3603-5] 

Pesticides  Data;  Disclosure  to 
Congress  and  ttie  General  Accounting 
Office 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  provided  certain 
information  to  the  General  Accounting 
Office  (GAO)  and  to  the  House 
Subcommittee  on  Environment.  Energy 
and  Natural  Resources  which  was 
submitted  to  EPA  under  sections  7  and 
17  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  The 
Subcommittee  and  GAO  requested  this 
information  in  connection  with  the 
Subcommittee's  review  of  EPA's 
implementation  of  the  pesticide  export 
provisions  of  section  17  of  FIFRA.  Some 
of  the  information  provided  to  the 
Subcommittee  and  to  GAO  may  be 
entitled  to  treatment  as  confidential 
business  information. 

FOR  FURTHER  INFORMATION  CONTACT 

Sherell  A.  Sterling,  Compliance  Division 
(EN-342).  Office  of  Compliance 
Monitoring,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460,  (202)  382-7314. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  requests  from  the  GAO  and  the 
Environment,  Energy  and  Natural 
Resources  Subcommittee  of  the  House 
Committee  on  Government  Operations 
for  certain  information  submitted  to  EPA 
by  pesticide  manufacturers.  Specifically, 
GAO  and  the  Subcommittee  have 
requested  certain  production 
information  submitted  to  EPA  under 
section  7  of  FIFRA  and  certain  export 
notification  information  submitted  under 
section  17  of  FIFRA.  EPA  has  provided 
the  requested  information  to  GAO  and 
to  the  Subcommittee. 

Under  section  7  of  FIFRA,  pesticide 
producers  are  required  to  identify  the 
types,  amounts,  and  active  ingredients 
of  pesticides  which  they  produce  and 
sell  in  a  given  year.  This  information 
was  provided  to  GAO  and  the 
Subcommittee  for  pesticides  exported 
from  the  United  States  in  the  years  1985, 
1986.  or  1987.  Under  section  17(a). 
exporters  of  unregistered  pesticides 
must  notify  EPA  of  the  export,  providing 
a  statement  from  the  purchaser 
acknowledging  that  the  pesticide  is 
unregistered  and  a  certification  that 
export  did  not  take  place  prior  to  receipt 
of  a  signed  acknowledgement  statement. 
This  information  was  also  made 
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available  to  GAO  and  the  Subcommittee 
for  those  years. 

The  Subcommittee  has  requested  this 
information  in  connection  with  its 
review  of  EPA's  implementation  of  the 
pesticide  export  provisions  of  section  17 
of  FIFRA.  GAO  is  assisting  the 
Subcommittee  in  its  review.  EPA  is 
required  to  disclose  the  requested 
information  to  GAO  and  to  the 
Subcommittee  under  its  regulations  at  40 
CFR  2.209(b),  made  applicable  to  FIFRA 
information  through  40  CFR  2.307(h)(1). 

Some  of  the  information  provided  to 
GAO  and  to  the  Subcommittee  may  be 
entitled  to  treatment  as  confidential 
business  information.  Accordingly,  EPA 
is  providing  this  notice  to  all  affected 
businesses.  In  accordance  with  40  CFR 
2.209(b).  EPA  has  notified  GAO  and  the 
Subcommittee  staff  that  certain  of  this 
information  may  be  business 
confidential. 

Dated:  fune  3, 1989. 
Victor ).  Kimm. 

Acting  Assistant  Adwinistralor  for  Pesticides 
and  Toxic  Substances. 

(FR  Doc.  89-14458  Filed  6-16-89;  8:45  am] 

BHJJNOCOOC  6S«0-50-M 


IFRL-3803-4] 

Extension  of  the  Period  for  Action  on 
a  Recommended  Section  404(c) 
Determination  to  Prohibit  tlie 
Specification  or  Use  of  an  Area  as  a 
Disposal  Site;  Ware  Creek 

agency:  Office  of  Wafer,  Environmental 
Protection  Agency  (EPA). 
ACTION:  Notice  of  an  extension  to  the 
period  for  action  on  a  recommended 
section  404(c)  determination. 

SUMMARY:  On  March  15, 1989,  EPA 
Headquarters  received  Regional 
documentation  including  an 
administrative  record  supporting  a 
recommended  determination  to  prohibit 
or  restrict  the  use  or  specification  of  the 
area  known  as  Ware  Creek.  The  subject 
site  is  proposed  as  a  disposal  site  for  fill 
material  necessary  for  the  construction 
of  a  water  supply  impoundment  to  ser\'e 
James  City  County,  Virginia.  In 
accordance  with  EPA's  section  404(c) 
regulations.  EPA  Heaquarters  initiated 
final  consultation  with  the  Corps  of 
Engineers,  the  owners  of  record  and  the 
section  404  permit  applicant  for  the 
proposed  project.  The  purpose  of  this 
consultation  was  to  provide  appropriate 
parties  a  final  opportunity  to 
demonstrate  to  the  satisfaction  of  the 
Assistant  Administrator  for  Water,  that 


corrective  action  would  be  taken  to 
prevent  an  unacceptable  adverse 
effect(s)  from  the  proposed  discharge.  In 
a  subsequent  meeting  which  took  place 
on  April  13. 1989,  representatives  of 
James  City  County  raised  two  major 
issues  which  they  felt  necessitated 
consideration  during  EPA  Headquarter's 
review  of  the  Regional  recommended 
determination.  Specifically,  counsel 
representing  James  City  County  asserted 
that  the  administrative  record  submitted 
to  EPA  Headquarters  by  EPA  Region  III 
did  not  include  appropriate  docujnents 
contained  in  the  Corps  of  Engineers 
record  for  the  Ware  Creek  project. 
Representatives  of  James  City  County 
also  suggested  that  in  reaching  a  final 
determination  on  the  section  404(c) 
action,  EPA  must  consider  the  effects  of 
its  action  on  the  potential  use  of  any 
water  supply  provided  by  the  proposed 
Ware  Creek  impoundment  for  satisfying 
regional  water  supply  needs. 

In  response  to  the  concerns  raised  by 
the  representatives  of  James  City 
County,  EPA  extended  the  time  limit  to 
June  16, 1989  to  provide  sufficient  time 
to  obtain  and  review  additional 
documents  from  the  Corps  of  Engineers 
administrative  record  on  this  case.  The 
extension  was  announced  in  the  Federal 
Register  on  May  16, 1989  (54  FR  21125). 
EPA  has  determined  that  additional  time 
is  required  to  review  the  documents 
from  the  Corps  record  to  ensure  a 
thorough  examination  of  all  issues 
relevant  to  EPA's  section  404(c)  action 
prior  to  rendering  a  final  decision  with 
regard  to  the  Ware  Creek  proposal.  ElPA 
therefore  has  determined  that  good 
cause  exists  to  extend  the  time  limit  for 
preparation  of  a  final  determination  on 
the  recommended  determination  to 
prohibit  or  restrict  the  use  or 
specification  of  the  area  luiown  as  Ware 
Creek.  EPA's  deadline  for  a  finding  on 
the  recommended  determination  is  being 
extended  until  close  of  business,  July  10, 
1989.  This  time  extension  is  made  under 
the  EPA  authority  found  in  40  CFR  231.8. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Kirk  Stark,  Chief,  Elevated  Cases 
Team,  Office  of  Wetlands  Protection — 
U.S.  EPA.  401  M  Street,  Washington.  DC 
20460.  (202)  475-7799 

Dated:  June  13, 1989. 

William  A.  Whittington. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  89-14460  Filed  6-16-89:  8:45  am] 

BILLINO  CODE  SSM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  89-664] 

Advisory  Committee  on  Advartced 
Television  Service 

June  14. 1989. 

A  meeting  of  the  Advisory  Committee 
on  Advanced  Television  Service  will  be 
held  on:  July  19, 1989,  2iOO  p.m.. 
Commission  Meeting  Room  (Room  856), 
1919  M  Street  NW..  Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction. 

2.  Approval  of  the  last  meeting's 
minutes. 

3.  Financial  report. 

4.  Progress  reports  of  the  three 
subcommittees. 

5.  Progress  reports  from  testing 
laboratories. 

6.  Consideration  of  draft  testing  plans. 

7.  Date  and  location  of  next  Steering 
Committee  meeting. 

8.  Other  business. 

9.  Adjournment. 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Advisory  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Richard  E.  Wiley 
at  (202)  429-7010  or  Alex  D.  Felker  at 
(202)  632-6460. 
Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-14483  Filed  6-16-89:  8:45  am) 

BILLING  COOE  6712-01-11 


(DA  89-663] 

Advisory  Committee  on  Advanced 
Television  Service  Steering  Committee 

June  14, 1989. 

A  meeting  of  the  Steering  Committee 
of  the  Advisory  Committee  on 
Advanced  Television  Service  will  be 
held  on:  July  10, 1989,  2:00  p.m..  Federal 
Communications  Commission, 
Commission  Meeting  Room,  Room  856. 
1919  M  Street  NW..  Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction. 

2.  Approval  of  the  last  mcetinp.'s 
minutes. 

3.  Financial  report. 
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4.  Progress  reports  of  the  three 
subcoimnittees. 

5.  Progress  reports  from  testing 
laboratories. 

6.  Consideration  of  draft  testing  plans. 

7.  Date  and  location  of  next  Steering 
Committee  meeting. 

8.  Other  business. 

9.  Adjournment. 

Interested  parties  may  submit  written 
statements  at  this  meeting.  Oral 
statements  and  discussion  will  be 
permitted  under  the  direction  of  the 
Steering  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Richard  E.  Wiley 
at  (202)  429-7010  or  David  R.  Siddall  at 
(202)  632-«4eO. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  80-14482  Filed  6-18-^0;  8:45  am) 

MUMQ  COM  SriS-OI-lt 


Travel  R«imb«ira«nMnt  Program, 
January  1. 1989-March  31. 1989; 
Summary  Report;  Corractad 

The  following  corrections  are  hereby 
made  to  the  Summary  Report  which  first 
appeared  in  the  Federal  Register/ Vol. 
54.  No.  92/Monday,  May  15. 1989: 

Total  Number  of  Sponsored  Events: 
16. 

TotaJ  Number  of  Sponsoring 
Organizations:  2D. 

Total  Number  of  Commissioners/ 
Employees  Attending:  37. 

Total  Amount  of  Reimbursement 
Expected: 

Tranaportation „„ „   $11,805.00 

Subsistence „„...•„ 9,703.21 

Other  Expenses 1,860.74 

Total 23,348.95 


Other  Expenses 48.60 


Travel  Reimbursement  Program 
Individual  Event  Report  Errata: 

(1)  Replace  the  prior  Event  Report 
with  the  following: 

Sponsoring  Organization:  NYNEX 
Service  Company,  120  Bloomingdale 
Road.  White  Plains.  NY  10605. 

Date  of  the  Event:  January  16, 1989. 

Description  of  the  Event  To  attend 
the  Information  Industry  Liaison 
Committee  (IILC)  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas 
J.  Sugrue— Chief.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau. 

Amount  of  Reimbursement: 

Transportation $292.00 

Subsistence 281 .50 


Total _.. 602.10 


(2)  Add  the  following  Event  Report: 

Sponsoring  Organization:  U.  S.  West, 
1600  7th  Avenue,  Seattle.  WA  98191. 

Date  of  the  Event:  January  16. 1989. 

Description  of  the  Event-  To  attend 
the  Information  Industry  Liaison 
Committee  (IILC)  Technical  Working 
Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Raymond 
L  Dujack — Electronics  Engineer. 
Common  Carrier  Bureau. 

Amount  of  Reimbursement 

Transportation .... ..^.^^    $306.00 

Subsistence „ _......„ „.„ 215.00 

Other  Expenses . 56.33 

Total „_ 577.33 


Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc  80-14484  Filed  6-16-80;  8:45  am] 

MUMQ  coot  erit-ot-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Civic  Savinga  Bank,  Portsmouth,  OH; 
Appointmant  of  Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  is  section 
406(c](l)(B)(i)(I)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1962).  the  Federal 
Home  Loan  Bank  Board  was  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Civic  Savings  Bank, 
Portsmouth,  Ohio  on  June  7, 1989. 

Dated:  June  12, 1980. 

By  the  Federal  Home  Loan  BanW  Board. 
|ohn  F.  GUzxoni, 
Assistant  Secretary. 

[FR  Doc.  80-14472  Filed  6-16-80;  8:45  am] 
iHJJNQ  cooc  ^7»^^^m 


Horizon  Flnandai,  FA.  Southampton, 
PA;  Appointmant  of  Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
5(d)(6)(A)(i),  of  the  Home  Owner's  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1464(d)(6){A)(i).  and  12  U.S.C.  1701c 
(c)(2)(1982).  as  amended,  the  Federal 
Home  Loan  Bank  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Horizon  Financial.  FA. 
Southampton.  PA,  on  June  7, 1989. 


Dated:  June  12. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzonl. 
Assistant  Secretary. 
[FR  Doc  89-14473  Filed  e-lfr-«9;  8:45  am] 

MIXMQ  cooc  STaO-Ot-H 


Mktwaat  Savinga  Aaaoc,  FA, 
Minnaapolla,  MN;  Appointmant  of 
Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  is  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Midwest  Savings  Association, 
Minneapolis,  Minnesota  on  May  4, 1989. 

Dated:  June  12, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 

John  F.  Ghizzoni, 

Assistant  Secretary. 

(FR  Doc.  89-14474.  Filed  6-16-89;  8:45  am] 

HLkNia  cooc  t730-ei-« 


Murray  Fadaral  Savinga  and  Loan 
Aaaoc^  Dallaa,  TX;  Appointmant  of 
Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  is  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)[A] 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Murray  Federal  Savings  and  Loan 
Association,  Dallas,  Texas  on  May  4, 
1989. 

Dated:  June  12. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 

John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-14475  Filed  6-16-69;  8:45  am] 

iNXINO  cooc  STM-OI-M 


FSUC  Insuranca  Pramium 

(Na  89-1539] 

Date:  June  6, 1989. 

AGENCY:  Federal  Home  Loan  Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC"  or 
"Corporation"),  has  adopted  a 
resolution  pursuant  to  which  the 


^^■:Tjsm^i^^': 
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Corporation  orders  the  assessment 
against  each  insured  institution  of  an 
additional  premium  for  FSUC  insurance 
in  an  amount  equal  to  one  quarter  of 
one-eighth  of  one  percent  (one  thirty- 
second  of  one  percent)  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  each  insured  institution 
determined  as  of  Marcli  31, 1989. 
EFFEcnvE  date:  June  19, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creedon,  Executive  Director, 
FSUC,  (202)  416-2029;  or  Deborah 
Siegel,  Attorney,  Office  of  General 
Counsel  (202)  906-6848,  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 
IVhereas,  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"  or 
"FSUC),  may  authorize  the 
Corporation,  pursuant  to  section  404(c) 
of  the  National  Housing  Act,  as 
amended  ("NHA"),  12  U.S.C.  1727(c) 
(1982),  to  assess  against  each  institution 
the  accounts  of  which  are  insured  by  the 
Corporation  pursuant  to  section  403  of 
the  NHA,  12  U.S.C.  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation, 
provided  Thai  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one 
eighth  of  one  per  centum  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  such  institution  and 
provided  further  That  the  amount  of  the 
additional  premium  for  the  calendar 
year  1989  may  not  exceed  one-sixteenth 
of  one  percentum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  institution  unless  the  Bank  Board 
determines  that  severe  pressures  on  the 
Corporation  exist  which  necessitate  an 
infusion  of  additional  funds;  and 
Whereas,  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142.  dated  February 
22. 1985.  by  Resolution  No.  85-437,  dated 
June  5. 1985.  by  Resolution  No.  85-770. 
dated  August  28. 1985.  by  Resolution  No. 
85-1142.  dated  December  9. 1985.  by 
Resolution  No.  86-213,  dated  March  6, 
1986,  by  Resolution  No.  86-582,  dated 
June  10. 1986.  by  Resolution  No.  86-941, 
dated  September  2, 1986,  by  Resolution 
No.  86-1253,  dated  December  15, 1986, 
by  Resolution  No.  87-281,  dated  March 
16. 1987,  by  Resolution  No.  87-610,  dated 
May  27. 1987,  by  Resolution  No.  87-950. 
dated  September  9. 1987.  by  Resolution 
No.  87-1254.  dated  December  14, 1987, 
by  Resolution  No.  88-256.  dated  April  7, 
1988,  by  Resolution  No.  88-537,  dated 


June  29. 1988.  by  Resolution  No.  88-981, 
dated  September  15, 1988,  by  Resolution 
No.  89-1267,  dated  December  7. 1988, 
and  by  Resolution  No.  89-1028,  dated 
March  15, 1989,  ordered  assessment 
against  each  insured  institution  of  an 
additional  premium  for  insurance  in  an 
amount  equal  to  one  thirty-second  of 
one  per  centum  of  the  total  amoimt  of 
the  accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  December  31, 1984.  for  the  first 
assessment,  as  of  March  31, 1985,  for  the 
second,  as  of  June  30. 1985,  for  the  third, 
as  of  September  30, 1985.  for  the  fourth, 
as  of  December  31, 1985,  for  the  fifth,  as 
of  March  31, 1986.  for  the  sixth,  as  of 
June  30, 1986,  for  the  seventh,  as  of 
September  30, 1986,  for  the  eighth,  as  of 
December  31, 1986,  for  the  ninth,  as  of 
March  31, 1987,  for  the  tenth,  as  of  June 
30, 1987,  for  the  eleventh,  as  of 
September  30, 1987,  for  the  twelfth,  as  of 
December  31, 1987,  for  the  thirteenth  as 
of  March  31, 1988,  for  the  fourteenth,  as 
of  June  30, 1988,  for  the  fifteenth,  as  of 
September  30, 1988  for  the  sixteenth. 
and  as  of  December  31, 1988  for  the 
seventeenth;  and 

Whereas,  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer, 
Office  of  the  FSLIC,  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-143,  dated  February 
22, 1958,  Resolution  No.  85-437.  dated 
June  5, 1985,  Resolution  No.  85-770. 
dated  August  28, 1985,  Resolution  No. 
85-1142,  dated  December  9, 1985. 
Resolution  No.  86-213,  dated  March  6. 

1986.  Resolution  No.  86-582.  dated  June 

10. 1986,  Resolution  No.  86-941,  dated 
September  2, 1986,  Resolution  No.  86- 

1253,  dated  December  15, 1986, 
Resolution  No.  87-281,  dated  March  16, 

1987,  Resolution  No.  87-610,  dated  May 

27. 1987,  Resolution  No.  87-950,  dated 
September  9, 1987,  Resolution  No.  87- 

1254,  dated  December  14, 1987, 
Resolution  No.  88-256,  dated  April  7, 

1988.  Resolution  No.  88-537,  dated  June 

29. 1988,  Resolution  No.  88-981.  dated 
September  15, 1988.  Resolution  No.  88- 
1267.  dated  December  7, 1908,  and 
Resolution  No.  89-1028,  dated  March  15, 

1989,  upon  the  Corporation's  insurance 
reserves: 

Now,  therefore,  it  is  resolved.  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  the  first  quarter  of  1989; 
and 


Resolved  further,  That  the  Bank  Board 
finds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142.  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  Section  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142,  No.  85-437, 
No.  85-770,  No.  85-1142,  No.  86-213,  No. 
86-582,  No.  86-941.  No.  86-1253.  No.  87- 
281.  No.  87-610,  No.  87-950.  No.  87-1254. 
No.  88-256,  No.  88-537.  No.  88-981.  No. 
88-1267,  and  .No.  89-1028  in  order  to 
maintain  the  insurance  reserves  of  the 
Corporation  at  a  level  adequate  to  meet 
in  part  the  Corporation's  losses  and 
expenses  and  to  protect  the  insured 
members  of  insured  institutions; 

2.  Severe  pressures  on  the 
Corporation  exist  which  necessitate  ah 
infusion  of  additional  funds; 

3.  Postponement  of  a  reduction  in  the 
assessment  of  an  additional  premium,  as  • 
provided  in  section  404(c)(2)  of  the 
NHA,  will  improve  the  financing 
environment  for  selling  obligations  of 
the  Financing  Corporation  organized 
pursuant  to  die  Federal  Savings  and 
Loan  Insurance  Corporation 
Recapitalization  Act  of  1987; 

4.  It  is  appropriate,  therefore,  to 
provide  for  assessment  of  an  additional 
insurance  premium  at  this  time, 
pursuant  to  section  404(a)(2)  and 
404(c)(1)  of  the  NHA,  by  order  of  this 
Corporation;  and 

Resolved  further.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  second  quarter  of  1989, 
in  an  amount  equal  to  one  thirty-second 
of  one  percentum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  insured  institution  determined  as  of 
March  31. 1989;  and 

Resolved  further.  That  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  June  30, 1989;  and 

Resolved  further.  That  the  Executive 
Director  or  the  Principal  Deputy  Director 
of  the  FSUC.  or  a  designee  of  either  of 
them  ("Director"),  shall  determine  the 
amount  of  the  additional  premium  due. 
including  an  offset  of  one  quarter  of 
twenty  percent  (five  percent)  of  each 
insured  institution's  pro  rata  share  uf  the 
statutorily  prescribed  amount  as 
provided  in  section  404(e)(2)  of  the 
NHA,  to  be  paid  on  or  about  June  30, 
1989.  by  each  insured  institution,  and 
shall  notify  each  institution  of  such 
amount  at  least  fifteen  (15)  days  prior  to 
the  date  such  amount  is  due;  and 
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Resolved  further.  That  the  Director, 
on  behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  approftriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  Ghiuoni. 

Assistant  Secretary. 

(FR  Doc.  ae-14471  Filed  6-ie-88;  8:45  am] 

•NJJNQ  coot  (TSft^l-M 


Midwest  Federal  Savlr>gs  and  Loan 
Aaaoclation,  Mlnnaapolis,  MN; 
Replacement  of  Coraervator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act.  as  amended,  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC")  as  Conservator  for  Midwest 
Savings  and  Loan  Association  of 
Minneapolis,  Minneapolis,  Minnesota 
("Association")  with  the  FSUC  as  sole 
receiver  for  the  Association  on  May  4, 
1989. 

Dated:  June  12, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghiizonl. 
Assistant  Secretary. 

[FR  Doc.  89-14476  Filed  8-16-89: 8:45  am] 
BHIMO  COM  STSD-OI-M 


Murray  Savings  Aaaoclation,  Dallas, 
TX;  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act.  as  amended,  12  U.S.C.  14e4(d)(6)(D) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC")  as  Conservator  for  Murray 
Savings  Association,  Dallas,  Texas 
("Association")  with  the  FSUC  as  sole 
receiver  for  the  Association  on  May  4. 
1969.  . 

Dated:  ]une  12, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc.  89-14477  Filed  6-16-89;  8:45  am] 

WUJNO  COOC  •720-01-M 


[Na  AC-770;  FHLB8  No.  2787) 


Pioneer  Savings  Bank,  Lynwood,  WA. 
nnal  Action  Approval  of  Conversion 
Application 

Date:  June  7. 1989. 

Notice  is  hereby  given  that  on  May  15, 
1989,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Pioneer  Savings  Bank,  Lynwood. 
Washington  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariate  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Seattle,  1501 4th 
Avenue.  19th  Floor,  Seattle.  Washington. 
98101-1693. 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizsoai. 
Assistant  Secretary. 

[FR  Doc.  8»-14478  Filed  6-16-89;  845  am] 
MUJNQ  coot  srao-oi-ii 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties       f 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
4e  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-20022ft-001. 

Title:  Manchester  Terminal 
Corporation  Terminal  Agreement. 

Parties:  Manchester  Terminal 
Corporation  (MTC);  Scott  Marine 
Services,  Inc.  (SMS). 

Synopsis:  The  Agreement  provides 
that  SMS  will  pay  MTC  a  facility  use 
charge  of  $1.00  per  2000  pounds  in  lieu  of 
wharf  demurrage  for  all  steel  pipes 
received  at  MTC's  terminal  facility  to  be 


measured,  sorted,  bundled,  and  handled 
by  SMS  under  the  basic  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  13, 1989. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  89-14404  Filed  6-16-89;  8:45  am] 
■NXMO  coot  STW-OI-H 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200255. 
Title:  City  of  Los  Angeles  Terminal 
.    Agreement. 

Parties:  City  of  Los  Angeles  (CLA), 
California  Stevedore  Ballast  Company 
(CSBC). 
Synopsis:  The  Agreement  provides 
CSBC  with  a  nonexclusive  berth 
assignment  covering  an  area  of 
approximately  30  acres  including  1,500 
lineal  feet  of  wharf  of  berthing  vessels 
and  assembling,  distributing,  loading 
and  unloading  goods  on  or  from  such 
vessels.  The  compensation  to  be  paid 
CLA  for  such  use  is  a  minimum 
monthly  guarantee  of  $160,000  with  a 
50/50  percent  monthly  revenue 
sharing  structure  for  wharfage, 
dockage,  storage  and  demurrage  fees 
until  the  CLA  has  received  $200,000. 
The  parties  agree  to  a  25/75  percent 
sharing  thereafter  with  CLA  receiving 
the  25  percent  share. 
Agreement  No.:  224-200147-001. 
Title:  Jacksonville  Port  Authority         I 

Terminal  Lease  Agreement. 
Parties:  Jacksonville  Port  Authority 
(Authority)  Sea-Land  Service,  Inc. 
Synopsis:  The  Agreement  amends 
Article  8(b)  of  the  original  lease  to 
establish  (1)  rental  charges  for 
approximately  48  acres  of  property 
and  facilities  thereon  located  at  the 
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Authority's  Blount  Island  Terminal 
and:  (2)  provisions  for  additional 
rental  charges  in  accordance  with  the 
Agreement's  Exhibit  A,  Schedule  of 
Fee  and  Charges,  as  different  phases 
of  improvements  upon  the  leased 
premises  are  completed. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  14, 1989. 
Jooaph  C  Polking. 
Secretary. 

[FR  Doc.  89-14469  Filed  6-16-89:  8:45  amj 
MLUNO  coot  STse-ei-M 


FEDERAL  TRADE  COMMISSION 

Presale  Availability  Rule;  Information 
Collection  Requirement 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3518.  for  clearance  of 
information  collection  requirements 
contained  in  the  Presale  Availability 
Rule,  16  CFR  Part  702.  A  three-year 
extension  of  the  existing  clearance. 
OMB  Control  No.  3084-0056,  is  being 
requested. 

summary:  The  Presale  Availability  Rule 
implements  the  Magnuson-Moss 
Warranty  Act,  15  U.S.C.  2302(b)(1)(A) 
(1982).  It  requires  retailers  selling 
consumer  products  that  cost  more  than 
$15  and  carry  written  warranties  to 


make  warranties  available  to 
prospective  purchasers  on  request  The 
rule  also  requires  manufacturers  of  such 
products  to  provide  retailers  the 
information  needed  to  comply  with  the 
presale  availability  requirement.  The 
supporting  statement  submitted  with  the 
request  conforms  to  the  substance  of  the 
previous  submission.  For  the  purposes  of 
this  request,  it  is  assumed  that  some 
700,000  retailers  are  affected  by  the  rule. 
Such  retailers  will  devote,  in  the 
aggregate,  not  more  than  960,000  hours 
ensuring  compliance  with  Rule  702.  The 
supfwrting  statement  also  estimates  that 
some  11,000  manufacturers  will  devote 
approximately  50,000  hours  per  year  to 
rule  compliance. 

DATE:  Comments  on  this  application 
must  be  submitted  on  or  before  July  19. 
1989. 

ADDRESS:  Send  comments  to  Mr.  Don 
Arbuckle,  FTC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503.  Copies  of  the 
application  may  be  obtained  from  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  Washington,  DC 

ptaeo. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  S.  White,  Assistant  General 
Counsel,  Federal  Trade  Commission, 
Washington.  DC  20580.  (202)  325-2476. 


By  direction  of  the  Commission. 
Kevin  J.  Arquit. 
General  Counsel. 
[FR  Doc.  89-14464  Filed  &-16-e9:  845  amJ 

MUJNGCOOE  C7S»-et-M 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  ttM  Premerger  Notification 
Rules 

June  12, 1989. 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Diepartment  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transacdons  Granted  Early  Termination  Between:  052989  and  060969 


Nanw  of  Acquiring  Person.  Name  of  Acquired  Person,  Name  of  Acquired  Entity 


PMNNo. 


Date 
terminated 


Owens  &  Minor,  Inc.,  Hygeia  N.V.,  National  Medical  Supply  Corporation 

Edwards  CXmlop  and  Company  Limited.  The  Meade  Corporation,  Seat>oard  Paper  Company 

William  Dean  Singleton.  Knight-Ridder,  Inc.,  Twin  Coast  Newspapers,  Inc 

Pansophic  Systems  IrKorporated,  Genigraphics  Corporation,  Genigraphics  Corporation 

Fred  R.  Adams,  Jr.,  Cargill,  Incorporated.  Shell  Egg  Business  of  Sunny  Fresh  Foods,  Inc 

Primus  Capital  Fund  II  Limited  Partnership,  Harsco  Corporation.  Astro  Metallurgical  Division  of  Harsco  Corporation „ 

The  Middletyy  Corporation,  Whitman  Corporation,  Hussmann  Corporation 

Tootal  Group  Pic.  Dimerwions,  Inc.,  Dimensions,  Inc.. 

Law  ConHJanies  Group.  Inc.,  W  David  Kimbrell  and  Janet  KimbreH,  Hall-KimbreH  Environniental  Services,  Inc..- 

W.  Davtd  Kimbrell  and  Janet  Kimlxell.  Law  Companies  Group,  Inc.,  Law  Companies  Group,  Inc „ „„ _. 

U.S.  Province  of  the  Cong,  of  Srs.  of  Bon  Secours-Paris,  Sisters  of  Chanty  of  Our  Lady  of  Mercy,  St  Frances  Xavier  Hospital  and  Divine 

Savior  Hospital 

Borden,  Inc..  Moore's  Quality  Snack  Foods.  Inc.,  Moore's  Quality  Snack  Foods,  Inc™. 

Eastman  Kodak  Company.  Jack  E.  Brown,  Insitoo  Corporation 

Eastman  Kodak  Company,  Cyril  Wagner,  Jr..  Insikx)  Corporatk>n „ „ 

Comdata  HokJings  Corporation,  American  Express  Company.  First  Data  Resources,  Inc.  &  FundsNel.  ktc. 

Sandoz  Ltd.,  Vaughan  Products,  Inc.,  Vaughan  Products,  Inc. „ 

FSWG  Associates,  Stride  Rite  Corporation.  Stride  Rite  Corporation . 
Omnicom  Group  Inc..  Boase  Massimi  Pollitt  pte,  BMP  North  Arrterica  Inc.. 


Huntington  Bancshares  Incorporated.  Mki-Amenca  Federal  Savings  and  Loan  Association,  MM-America  Federal  Savings  and  Ijoan 

Association 


Conseco,  IrK.,  Temple-Inland  Inc.,  National  Fidelity  Ufa  Insurance  Company 

Dana  Corporation,  The  Supenor  Electric  Company,  The  Superior  Electric  Company .... 
Dana  Corporatwn.  The  Superior  Electric  Company,  The  Superior  Electric  Company .... 
Russell  V.  Umphenour,  Jr.,  Winners  Corporation,  Chk*,  Inc. 


Blackwood  Hodge  p.l.c,  H.F.  Mason  Equipment  Corporation,  H.F.  Mason  Equipment  Corporation.. 

Stephen  Levin,  PepsiCo,  Inc.,  PepsiCo,  Inc _ 

PepsiCo.  Inc..  Stephen  Levin.  Erin  Investment  Corp.  and  Romet  Corp 


8»-1663 
67-1488 
89-1617 
89-1631 
S»-1742 
89-1751 
69-1761 
89-1807 
89-1755 
89-1756 

89-1769 
89-1771 
89-1710 
89-1711 
89-1746 
89-1764 
89-1791 
89-1794 

89-1684 
89-1765 
89-1799 
89-1800 
89-1812 
89-1836 
89-1842 
89-1843 


05/30/89 
05/30/86 
05/31/89 
05/31/89 
05/31/89 
06/31/89 
05/31/89 
05/31/89 
06/01/89 
06/01/89 

06/01/89 
06/01/89 
06/02/89 
06/02/88 
06/02/89 
06/02/89 
06/02/89 
06/02/89. 

06/05/89 
06/05/89 
06/05/89 
06/05/89 
06. 05/89 
06/05/89 
06 '05 '89 
06/05/89 
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Name  o(  Acquiring  Person,  Nam*  <A  Acquired  Person.  Name  o(  Acquired  Entity 


PMNNo. 


Dale 


George  K.  Broady.  Aritech  Corp .  Aritectt  Corp.  (Oetrtbution  Division) 

Amerada  Hesa  Corporation,  Transco  Energy  Company,  TXPO  Operating  Company 

The  Liberty  Corporation,  Primerica  Corporation,  Triad  Life  Insurance  Corporation 

Bndgestorw  Corporation.  TS  kKlustriea.  Inc ,  TTiermal  Systems.  Inc 

Ai(tiet>olaget  votMa  Ford  Motor  Company,  Park  Ridge  Corporation „ „ 

Trust  under  the  WiM  of  Teatament  ANred  Q.  Mandelson,  Rymer  Foods  Inc.,  Murry's  lnc.._ 
Pioneer  imemaliorwl  Limited,  BMiy  Q.  Yartxough.  Solano  Concrete  Company.  Inc 


Sutter  Health.  Auburn  Faith  Community  Hospital.  Incorporated.  Auburn  Faith  Community  Hospital,  Irworporated 

Kenneth  R.  Thomson,  The  Lawyers  Co-operative  Pubtatftmg  Company.  The  Lawyers  GoKiperative  PiMJaNng  Company 

Satonxxi  inc..  Spirit  HoWirig  Co.,  Inc.,  Spirit  HoWing  Co.,  Inc . 

GB-)nno-8M  S.A.,  Spirit  Holding  Co  ,  Inc.,  Spirit  Holding  Co.,  Inc _ _ - 

Satorrwn,  Inc^  Intarco  Incorporated.  Central  Hart»r»are  Company 

The  Common  Fund.  Stride  Rile  Corporation.  Stride  Rtte  Coriporation 

Jann  and  Jane  Wenner,  c/o  Straight  Arrow  Publishers,  Inc..  Warner  Communicatior>s.  Inc.,  Lorimar  Telepiclures  Magazines,  Inc.. 

GoMer,  Thoma.  Cressey  Fund  III  Umiied  Partnership,  GBP  Industnes.  Inc.,  GBP  Industries,  Inc 

American  Financial  CorporaMon.  Bernard  E.  Munk  (89-1818)  Michael  P.  AquiKna  (89-1),  Penndal  Energy  Corporation 

American  Financial  Corporabort,  Mteh»el  P.  AquHina.  PerwxM  Energy  Corporation „ 

Deere  A  Comparty.  Cooper  Industries,  Inc.,  Funk  Manufacturing  Cornpeny „ _ 

Hunting  Aaaodated  Muatries  Ptc,  Irvm  Industries  (DEL)  Inc.,  Irvm  Industnes  (DEL)  Inc 

Merrill  Lynch  &  Co.,  Inc.,  Stanadyrw  Hotdmgs  Corp.,  Stanadyne,  lr>c.  (Western  Steel  Division) » 

Tyco  Toys,  Inc.,  View-Master  Ideal  Group.  Inc.,  View-Master  Ideal  Group,  Inc 

Robert  S.  Jepson,  Jr.,  Marietta  H.  Caron  Truet.  Caron  International,  Inc 

OR.  lababedl,  IPCO  Corporation,  The  Whitestone  Division  of  IPCO  Corporation „ 

Pitcaim  Group  LP.  Daniel  J.  Sullivan.  Pangbom  Holdings,  Inc 

Pitcaim  Group  LP..  Bitrix  N.V.,  Pangbom  Holdkigs,  Inc. 

Courtaulda  pic.  Wtieelir^g  Stampir>g  Company.  WtieeUng  Stamping  Company — 

Blackslone  Cajgiial  Partners,  LP.  Edgoomb  Corporation,  LP.  Edgcomb  Corporation — 

Biacfcstone  Capital  Partners,  LP.  Edgoomb  Corporation,  LP  Edgcomb  Corporation _. 

CeHuiar  Information  Syslama,  Inc.,  Certtury  Communications  Corp.,  Sauce  Ckxnmunications.  Inc 

Chrysler  Corporabort,  Thrifty  Rent-A-Car  System,  Irx:.,  Thrifty  Rent-A-Car  System,  Inc 

Adrtrtgton  Resources,  Inc.,  Orlando  C  Schiappa.  American  Industrial  Resources  &  Ohio  Coal  Construction.. 

Osbom  Jay  Cal,  Great  Wectem  Resourcee,  Inc.,  GW  Petroleum  Inc _. 

ManviNe  Corporation.  Caroine  Hunt  Tnisl  Estate,  Rosewood  Resources,  Inc — 

Liberty  Mutual  Irtauranoe  Company,  StamRoe  Equity  Tnjst.  SteinRoe  Equity  Tnjst.. 


89-1848 
89-1851 
89-1670 
89-1699 
89-1795 
89-1815 
89-1837 
89-1664 
89-1698 
89-1728 
89-1729 
89-1738 
89-1790 
89-1821 
89-1853 
89-1818 
89-1819 
89-1820 
89-1822 
89-1834 
89-1 B39 
89-1852 
89-1854 
89-1859 
89-1860 
89-1758 
89-1766 
89-1793 
89-1817 
89-1823 
89-1827 
89-1864 
89-1889 
89-1912 


06/05/89 
06/05/89 
06/06/89 
06/06/89 
06/06/89 
06/06/89 
06/06/89 
06/07/89 
06/07/89 
06/07/89 
06/07/89 
06/07/89 
06/07/89 
06/07/89 
06/07/89 
06/08/89 
06/08/89 
06/08/89 
06/08/89 
06/06/69 
06/08/89 
06/08/89 
06/08/89 
06/06/89 
06/08/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 
06/09/89 


FON  FURTMOI INF0MMAT10M  COMTACT: 

Sandra  M.  Peay,  Contact 
Representative.  Premerger  NotiRcation 
Office,  Bureau  of  Competition,  Room 
303,  Federal  Trade  Commission, 
Washington.  DC  20580.  (202)  326-3100. 

By  direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  89-14465  Filed  fr-16-89;  8:45  am) 

Mujita  cooc  sTso-oi-ai 


DEPARTMEMT  OF  THE  INTERIOR 
MineiiUe  Management  Service 

Information  Collection  SulMnltted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau  Clearance  Office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 


be  made  directly  to  the  Bureau 
Clearance  Officer,  Minerals 
Management  Service.  Mail  Stop  632,  381 
Elden  Street,  Hemdon,  Virginia  22070- 
4817  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Paperwork  Reduction  Project 
(1015-XXXX).  Washington,  DC  20503, 
telephone  (202)  395-7340  with  copies  to 
Gerald  D.  Rhodes;  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  Offshore 
Rules  and  Operations  Division;  Minerals 
Management  Service;  Mail  Stop  646.  381 
Elden  Street,  Hemdon,  Virginia  22070- 
4817. 

Title:  Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf  (OCS).  30  CFR  Part  250. 

OMB  Approval  Number  1010-XXXX. 

Abstract:  Rules  governing  oil,  gas,  and 
sulphur  operations  in  the  OCS  were 
consolidated,  updated,  and  published  as 
30  CFR  Part  250  which  became  effective 
May  31, 1968.  Subparts  A,  D,  E,  H.  and  L 
of  the  revised  rule  contain  narrative 
information  collection  requirements 
concerning  the  conduct  of  oil  and  gas 
and  sulphur  operations  in  the  OCS 
which  have  been  approved  by  OMB. 
These  narrative  information  collection 
requirements  did  not  distinguish 
between  sulphur  operations  and  oil  and 
gas  operations.  The  Minerals 
Management  Service  proposes  to  adjust 
these  information  collection 


requirements  by  relocating  a  total  of  422 
hours  into  a  new  proposed  Subpart  P 
which  is  being  established  for  sulphur 
operations  to  deal  with  these  activities 
with  great  specificity.  The  information  is 
necessary  to  ascertain  the  adequacy  of 
sulphur  operations  in  order  to  minimize 
hazards  and  increase  the  level  of  safety 
of  equipment  and  procedures  in  drilling, 
well-completion,  well-workover,  and 
production  operations. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Lessees 
of  OCS  sulphur  leases. 

Estimated  Completion  Time:  6.9 
hours. 

Annual  Responses  (Reports):  18. 

Annual  Burden  Hours  (Reporting): 
124. 

Annual  Burden  Hours 
(Recordkeeping):  298. 

Annual  Burden  Hours:  422. 

Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  787-1239. 

Dated:  May  6, 1989. 

William  D.  Bettenbreg, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  89-14442  Filed  6-16-89:  8:45  am] 
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Office  of  the  Secretary 

Great  Lakes  Coastal  Barrier  Act  of 
1988;  AvailablNty  of  Revised.  Rnal 
Maps  Identifying  Undeveloped  Coastal 
Barriers  Along  the  Shore  of  the  Great 
Lakes 

AOENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  availability. 


summary:  Under  the  provisions  of  Pub. 
L  100-707,  the  Secretary  of  the  Interior 
is  required  to  make  recommendations  to 
the  Congress  and  prepare  and  transmit 
to  the  Congress  revised,  final  maps 
identifying  undeveloped,  unprotected 
coastal  barriers  along  the  Great  Lakes 
shoreline  appropriate  for  inclusion  in  the 
Coastal  Barrier  Resources  System 
(System).  Tin's  notice  announces  the 
availability  of  the  final  maps  that  have 
been  transmitted  to  Congress.  Congress 
will  determine  which  areas,  if  any,  will 
be  included  in  the  System. 
ADDRESS:  Great  Lakes  Coastal  Barriers 
Study  Group,  U.S.  Department  of  the 
Interior,  National  Park  Service — 0473, 
Washington,  DC  20113-7127. 
FOR  FURTHER  INFORMATION:  Dr.  Albert 

G.  Greene,  Jr..  Great  Lakes  Coastal 
Barriers  Coordinator,  National  Park 
Ser\'ice,  Washington,  DC  20013-7127, 
(202)  343-5881. 

SUPPLEMENTARY  INFORMATION:  On 
November  21, 1988,  President  Reagan 
signed  into  law  the  Disaster  Relief  and 
Emergency  Assistance  Amendments  Act 
(Pub.  L.  100-707).  Section  204  of  the  Act. 
entitled  "Great  Lakes  Coastal  Barrier 
Act  of  1988."  amends  the  Coastal  Barrier 
Resources  Act  of  1982  to  include  "those 
undeveloped  coastal  barriers  along  the 
shore  areas  of  the  Great  Lakes  that  are 
designated  by  Congress  by  law  after 
considering  the  recommendations  of  the 
Secretary. 

Section  4  of  the  Coastal  Barrier 
Resources  Act  (CBRA)  established  a 
Coastal  Barrier  Resources  System 
(System)  consisting  of  188  undeveloped 
coastal  barrier  units  along  the  shorelines 
of  the  Atlantic  Ocean  and  the  Gulf  of 
Mexico.  Sections  5  and  6  of  the  CBRA 
prohibit  all  new  Federal  expenditures 
and  financial  assistance  within  units  of 
the  System  unless  specifically  exempted 
by  the  CBRA. 

The  Great  Lakes  Coastal  Barrier  Act 
of  1988  requires  the  Secretary  of  the 
Interior,  to  recommend  to  Congress  and 
prepare  maps  identifying  the  boundaries 
of  undeveloped  coastal  barriers  along 
the  shore  areas  of  the  Great  Lakes  that 
the  Secretary  considers  appropriate  for 
inclusion  in  the  System.  Before 
recommending  any  undeveloped  coastal 
barrier  units,  the  Secretary  is  required  to 
update  and  consider  the  draft  inventory 


maps  issued  for  public  comment  in 
January  1985  and  consult  with  and 
provide  opportunity  for  comment  by 
appropriate  U.S.  Government  agencies. 
State  agencies  of  the  States  bordemiitg 
the  Great  Lakes,  and  the  publia 

The  117  areas  delineated  on  88  draft 
inventory  maps  were  made  available  for 
review  and  comment  on  January  12. 1989 
(see  Federal  Register,  54  FR  1250).  These 
draft  maps  had  been  revised  from  those 
issued  in  1985  based  on  aerial 
photography  specifically  taken  for  this 
study  and  comments  received  during  the 
1985  comment  period.  Comments  on  the 
maps  released  on  January  12, 1989, 
originally  were  to  be  received  no  later 
than  February  6. 1989,  but  the  comment 
period  was  extended  through  March  14. 
1989,  (See  Federal  Register,  54  FR  4914). 

Under  the  1988  Act,  the  Secretary  may 
not  recommend  for  inclusion  in  the 
System  any  areas  that  are  publicly 
owned  and  protected  by  Federal.  State, 
or  local  government  law  or  held  by  a 
privately-owned  organization  primarily 
for  wildlife  refuge,  sanctuary, 
recreational,  or  natural  resource 
conservation  purposes.  The  1988  Act 
also  provides  that  the  limitations  on  the 
use  of  Federal  expenditures  or  financial 
assistance  within  those  units  desi^ated 
by  Congress  will  not  apply  to  existing 
highways  located  within  the  State  of 
Michigan. 

The  criteria  used  for  delineating  the 
undeveloped  coastal  barriers  on  the 
draft  and  final  maps  are  those  set  forth 
in  the  Coastal  Barrier  Resources  Act  of 
1382  and  the  March  4. 1985,  Federal 
Register  (42  FR  8698). 

The  following  areas  were  excluded  or 
modified  as  a  result  of  information 
received  during  the  comment  period: 

New  York — excluded.  NY-10; 
modified  NY-11.  NY-14.  NY-15  and  .\T- 
18. 

OA/o— modified.  OH-1  and  OH-oa 
Michigan — excluded,  MI-11.  MI-19, 
Ml-iO  and  MI-GO;  modified.  MI-01.  MI- 
02,  MI-12,  MI-15.  MI-18.  MI-32,  MI-38, 
MI-48,  MI-50,  MI-51,  MI-61,  Ml-67  and 
MI-68. 

Wisconsin— modiRed,  WI-07  and  WI- 

oa 

The  number  of  units  which  met 
criteria  for  undeveloped  coastal  barriers 
along  the  Great  Lakes  shoreline  is  now 
112.  * 

Maps  may  be  inspected  by 
appointment  in  Room  3327,  Main 


Interior  Building,  1800  C  Street.  NW.. 

Washington.  DC,  (202)  343-5881. 

Date:  June  a  1389. 

Becky  Norton  Duniop, 

Assistant  Secretary  for  Fish  and  WUdlifeand 
Parks. 

|FR  Doc.  89-14480  Filed  6-16-89;  845  am) 

HLUNG  COOE  4310-7»-M 

Bureau  of  Land  Management 

IAA-23O-O4-«310-11-2410] 

Information  Collection  Sufynitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Redudton  Act 

The  proposal  for  the  collection  of 
information  Usted  below  has  t>een 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contactingthe 
Bureau's  clearance  office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau's 
clearance  officer  and  to  the  Office  cf 
Management  and  Budget,  Paperwork 
Reduction  Project  (1004-0113) 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title:  Timber  Sale  Contracting.  43  CFR 
5442.1 

OMB  Approval  Number  (1004-0113) 

Abstract  These  forms  are  used  by 
prospective  purchasers  of  Bureau  of 
Land  Management  timber.  This 
information  allows  the  Bureau  to 
determine  the  high  bidder  on  sealed 
bid  sales  and  whether  bidders  are 
qualified  to  bid  on  oral  auction  sales. 

Bureau  Form  Number  5440-9 

Frequency:  Occasionally 

Description  of  Respondents:  Individuals, 
small  business,  large  corporations. 

Estimated  Completion  Time:  1.25  hours 
each  response 

Annual  Responses:  500 

Annual  Burden  Hours:  625 

Bureau  Clearance  Officer  (Alternate) 
Rich  lovaine  (202)  653-8853 
Date:  May  2a  196% 

Billy  R.  Temiiietoa, 

Assistant  Director.  Land  and  Renewable 

Resources. 

(FR  Doc.  89-14438  Filed  6-16-89;  8  45  am) 
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[AA-230-04-«310-11-2410] 

Information  Collection  Sut>mitted  to 
thm  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperwortc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperworlc  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contracting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau's 
clearance  officer  and  to  the  Office  of 
Management  and  Budget.  Paperworlc 
Reduction  Act  (1004-0146)  Washington. 
DC  20503.  telephone  (202)  395-7340. 

Title:  Timber  Sale  Export  Restrictions. 

43  era  5400.0-3 
OMB  Approval  Number  (1004-0146) 
Abstract  These  forms  are  used  by 

purchasers  of  the  Bureau  of  I^nd 

Management  timber  sales  to 

determine  compliance  with  export 

restrictions. 
Bureau  Form  Number  5460-15 
Frequency:  Occasionally. 
Description  of  Respondents:  Individuals, 

companies  and  corporations  that  have 

purchased  Bureau  of  Land 

Management  timber  sales. 
Estimated  Completion  Time:  One  half 

hour  per  response. 
Annual  Responses:  300 
Annual  Burden  Hours:  150 
Bureau  Clearance  Officer  (Alternate) 

Rick  lovaine  (202)  653-8853 

Date:  May  28. 1969. 
Billy  R.  Templetoo, 

Acting  Assistant  Director,  Land  and 

Renewable  Resources. 

[FR  Doc.  89-14439  Filed  6-10-89: 8:45  am] 

BlUJNa  COM  4310-M-M 


National  Park  Service 

Revision  of  Parfc  Boundary;  Manassas 
National  Battlefield  Parte 

Wheras.  Pub.  L.  100-647,  section 
10002,  dated  November  10, 1988,  and 
referred  to  as  the  "Manassas  National 
Battlefield  Parle  Amendments  of  1988" 
requires  the  Secretary  of  the  Interior  to 
publish  in  the  Federal  Register  a 
detailed  description  and  map  depiciting 
the  boundaries  of  the  land  acquired  by 
Pub.  L  100-647  and  included  within  the 
boundaries  of  Manassas  National 
BattleHeld  Park; 

Therefore  pursuant  to  section  10002  of 
Pub.  L  lOQ-647,  notice  is  hereby  given 


that  the  boundary  of  Manassas  National 
Battlefleld  Park  has  been  revised  to 
include  the  566.77  acres,  more  or  less, 
identified  and  described  as  all  that 
certain  tract  or  parcel  of  land  lying  and 
being  situated  in  Prince  William  County. 
Virginia,  and  being  more  particularly 
described  as  the  area  which  is  south  of 
the  right-of-way  line  of  U.S.  Route  29. 
north  of  the  right-of-way  line  of  Route 
705.  and  west  of  the  right-of-way  line  of 
Route  622.  The  area  included  within  the 
boundary  is  shown  on  map  No.  379/ 
80,023.  which  is  on  file  and  availiable  for 
inspection  in  the  office  of  the  National 
Park  Service.  Department  of  the  Interior. 
Copies  may  be  obtained  from  the  Land 
Resources  Division,  Mid-Atlantic 
Region.  National  Park  Service.  143. 
South  Third  Street.  Philadelphia. 
Pennsylvania  19106. 

Date  June  &  1969. 
Ronald  N.  Wrye, 

Regional  Director,  National  Capital  Region. 
(FR  Doc.  89-11479  Filed  6-16-89:  8:45  am] 

MUMOCOOC  4310-7041 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31478] 

Istra  Corp.— Assignment  of  Lease  and 
Interchange  Agreement  Exemption— 
Ogeechee  Railway  Co. 

Istra  Corporation  (Istra)  and 
Ogeechee  Railway  Company  (Ogeechee) 
filed  a  notice  of  exemption  for  the 
assignment  to  Ogeechee  of  a  lease  and 
related  interchange  agreement,  as 
amended  and  clarified,  between  Istra 
and  the  Central  of  Georgia  Railroad    . 
Company  (CG)  for  the  operation  of  two 
CG  lines  in  Georgia.  The  lines  are:  (1)  A 
29.2-mile  line  between  milepost  W-57.5. 
at  Dover.  GA.  and  milepost  W-86.7.  at 
Metter,  GA;  and  (2)  a  21.1-mile  line 
between  milepost  SA-57.5,  at  Sylvania. 
GA.  and  milepost  SA-36.4,  at  Ardmore. 
GA.  The  lease  between  Istra  and  CG 
was  authorized  in  Finance  Docket  No. 
31449.  Istra  Corporation — Lease  and 
Operation  Exemption— Central  of 
Georgia  Railroad  Company  (not 
printed),  served  May  24. 1989.  James  E. 
Isbell.  Sr..  and  Trac-Work,  Inc.,  each 
own  50  percent  of  Istra.  Istra  in  turn, 
owns  33.3  percent  of  Ogeechee.  while 
lames  E,  Isbell.  Sr.,  and  Trac-Work,  Inc., 
own  44.4  percent. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  type  specifically  exempted 
from  prior  review  and  approval  under  49 
CFR  1180.2(d)(3).  The  transaction  will 
not  result  in  adverse  changes  in  service 


levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family. 

As  a  condition  to  use  of  this 
exemption,  any  rail  employees  of  Istra 
or  Ogeechee  who  may  be  affected  by  the 
transaction  will  be  protected  pursuant  to 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  354  I.C.C.  732  (1978)  and  360 
I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  M. 
Robinson.  9616  Old  Spring  Road. 
Kensington,  MD  20895. 

Date:  June  9, 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  89-14373  Filed  6-16-89;  8:45  am] 
BtUJNQ  COOC  703S-O1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availat>ility  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that:  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  August 
3. 1989.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 


Federal  Register  /  Vol.  54.  No.  116  /  Monday,  June  19.  1989  /  Notices 


25761 


ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  niunber  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accimiulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
rscords  schedule  contains  additional 
information  about  the  records  and  their 
dispositon.  Fjirther  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Defense  Intelligence  Agency, 
Directorate  for  Technical  Services  and 
Support  (Nl-373-89-6).  Routine 
administrative  support  and  logistics/ 
engineering  records. 

2.  Defense  Nuclear  Agency  (Nl-374- 
88-2).  Facilitative  Research  and 
Development  Life  Cycle  Management 
records.  (Program  planning  files,  R&D 
Project  Case  files  and  Test  reports  are 
retained  as  permanent  records.) 


3.  Defense  Nuclear  Agency  (Nl-374- 
89-23).  Routine  training  course 
announcements  and  printed  training 
aids. 

4.  Defense  Nuclear  Agency  (Nl-374- 
89-24).  Nonappropriated  funds 
accounting  files. 

5.  Department  of  Defense,  Joint  Staff 
(Nl-218-89-2).  Routine  and  facilitative 
electronic  records  and  related  printouts. 

6.  Department  of  Justice.  Federal 
Bureau  of  Investigation  (Nl-65-89-3). 
The  FBI  schedule  is  classified  in  the 
interest  of  national  security  pursuant  to 
Executive  Order  12356. 

7.  Department  of  Justice,  U.S. 
Marshals  Service  (Nl-118-89-1).  Special 
assignment  files,  1968-71,  consisting  of 
summary  accounts  of  expenses  incurred 
by  Deputy  Marshals  in  carrying  out 
special  assignments  in  such  areas  as 
trial  assistance,  witness  security,  court 
security,  and  enforcement  of  court 
orders. 

8.  Executive  Office  of  the  President, 
Office  of  Administi-ation  (Nl-364-88-1). 
Records  of  the  U.S  Trade 
Representative.  Comprehensive 
schedule  providing  for  destruction  of 
routine  and  faciUtative  records  (policy 
documentation  is  permanent). 

9.  Department  of  the  Treasurj',  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 
Office  of  Law  Enforcement 
headquarters  and  subordinate  field 
offices  (Nl-436-8ft-4).  Reduction  in 
retention  period  for  quarterly 
certification  files  and  time  and  activity 
summary  files  relating  to 
administratively  uncontrollable 
overitme. 

Dated:  June  7, 1989. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
IFR  Doc.  8&-14412  Filed  6-16-69;  8:45  am] 
BILUNO  CODE  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  tt>e  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permit  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers,  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 


SUPPLEMENTARY  INFORMATION:  On  April 
24, 1989,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit  application 
received.  A  permit  was  issued  to  the 
following  individual  on  June  9. 1989: 
Will  Steger. 
Chariea  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
(FR  Doc.  89-14418  Filed  6-16-89;  8:45  am] 
BILLING  CODE  7S5$-0V4I 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-2S0  and  50-281] 

Virginia  Electric  and  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-37.  issued  to  Virginia  Electric 
and  Power  Company  (the  licensee],  for 
operation  of  the  Surry  Power  Station, 
Units  1  and  2,  located  in  Surry  County. 
Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  by:  (1)  Raising  the 
minimum  requirement  high  level  intake 
canal  water  level  from  18  feet  to  23  feet. 
(2)  increasing  the  requirement  from  two 
to  three  emergency  service  water  pumps 
to  be  operable  with  provisions  for 
limited  duration  outages,  and  (3) 
providing  operability  and  surveillance 
requirements  for  the  new  safety-related 
high  level  intake  canal  level  actuation 
system. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  27, 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TS  are 
required  to  maintain  a  higher  water 
level  in  the  intake  canal  to  ensure 
adequate  flow  through  the  component 
cooling  water  (CCWJ  system  and  other 
safety-related  heat  exchangers  during 
accident  conditions. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
require  the  licensee  to  raise  the  water 
level  in  the  intake  canal  from  18  to  23 
feet;  require  three  emergency  service 
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water  pumps  to  be  operable:  and  cause 
isolation  of  the  main  condenser  and 
certain  service  water  isolation  valves 
upon  receipt  of  a  si^al  from  the  safety- 
related  canal  tow  level  actuation 
system.  The  proposed  revisions  will  also 
require  operability  and  surveillance 
requirements  for  the  new  safety-related 
canal  water  level  actuation  system.  The 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  TS  involve  systems 
which  are  not  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  These  changes  do  not  affect  non- 
radiological  plant  effluents  and  have  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  April  10, 1989  (54  FR 
14303).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
.  impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Surry  Power  Station,  Units  1  and 
2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  27, 1989. 
which  is  available  for  public  inspection 
at  the  Commission's  F*ublic  Document 
Room,  2120  L  Street,  NW..  Washington, 
DC  and  at  the  Swem  Library,  College  of 
William  and  Mary.  Williamsburg, 
Virginia  23185. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  June  1989. 

For  the  Nuclear  Regulatory  Commission. 
fan  A.  Norris, 

Acting  Director,  Project  Directorate  ll-Z       ^ 
Division  of  Reactor  Projects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  89-14456  Filed  6-16-89:  8:45  am) 
MLUNQcoof  rs«o-ei-M 


Availability  of  Draft  Teclinical  Position 
on  Tectonic  Modela  In  tt>e  Asseeament 
of  Perf  onnance  of  HIglt-Levei 
Radioactive  Waate  Repoaitoriea 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availabihty  of  the  "Draft  Technical 
Position  on  Tectonic  Models  in  the 
Assessment  of  {Performance  of  High- 
L,evel  Radioactive  Waste  Repositories." 
DATE:  The  comment  period  expires 
August  18, 1989. 

aooresses:  Send  comments  to  Chief, 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  this  document  may  be 
obtained  free  of  charge  upon  written 
request  to  Marlene  Creviston, 
Repository  Licensing  and  Quality 
Assurance  Project  Directorate,  Division 
of  High-Level  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  4-H-3,  Washington.  DC  20555, 
Telephone  1/800/368-6642,  Ext.  20440. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Kalman,  Project  Manager, 
Repository  Licensing  and  Quality 
Assurance  Project  Directorate,  Division 
of  High-Level  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  Telephone  301/ 
492-042a 

SUPPLEMENTARY  INFORMATION:  This 

Technical  Position  on  tectonic  models  is 
undertaken  to  document  the  Division  of 
High-Level  Waste  Management 
(DHLWM)  staffs  position  on  the 
requirement  for  the  support  and 
implementation  of  tectonic  model(s)  in 
performance  allocation  and  performance 
assessment.  The  need  for  this  I^)sition 
stems  from  the  DHLWM  staff's  concern 
about  the  use  of  models  in  performance 
allocation  and  performance  assessment. 
In  the  Consultation  Draft  Site 
Characterization  Plan  and  the  Site 
Characterization  Plan  the  U.S. 
Department  of  Energy  (DOE)  has 
indicated  that  it  intends  to  use  models  in 
the  performance  assessment  process.  As 
a  result,  DOE  is  required,  under  10  CFR 
Part  60  (SS  60.21  and  60.101)  to  provide 
Jhrough  support  of  those  models.  The 
objectives  of  this  Position  are  to  outline 
|he  regulatory  requirements  for  support 
of  tectonic  models,  to  discuss  the 
implementation  of  the  requirements,  and 
to  suggest  the  process  for  integrating 
tectonic  models  into  data  collection 
activities  of  the  site  characterization 
program.  Adherence  to  this  Technical 
Position  will  result  in  use  of  tectonic 
models  that  are  acceptable  to  the 
DHLWM  staff  and  will  help  to  assure 
the  adequacy  of  the  information 
provided  in  support  of  the  License 
Application. 

Dated  at  Rocicville,  Maryland,  this  12th  day 
of  June  1969. 

For  the  Nuclear  Regulatory  Commission. 
lohn  |.  Lineham. 

Director  Repository  Licensing  and  Quality 
Assurance  Project  Directorate.  Division  of 
High-Level  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  89-14455  Filed  6-16-69:  8:45  am] 
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lOocket  No*.  72-6, 50-325/324] 

Carolina  Power  and  Ught  Co.; 
Consideration  of  Issuance  of  a 
Materials  License  for  the  Storage  of 
Spent  Fuel  and  Opportunity  for  a 
Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  an 
application  dated  April  27, 1989,  for  a 
materials  license,  under  the  provisions 
of  10  CFR  Part  72,  from  Carolina  Power 
and  Light  Company  (CP&L  or  the 
applicant]  to  possess  spent  fuel  and 
other  radioactive  materials  associated 
with  spent  fuel  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  located  in  Brunswick 


County,  North  Carolina.  If  granted,  the 
license  will  authorize  the  applicant  to 
store  spent  fuel  from-CP&L's  H.  B. 
Robinson  Steam  Electric  Plant  Unit  No. 
2  in  a  dry  storage  concrete  module 
system  at  the  applicant's  Brunswick 
Steam  Electric  Plant  site  (Operating 
Licenses  DPR-71  and  62).  The  fuel 
assemblies  are  presently  stored  in  the 
Brunswick  Steam  Electric  Plant  Units  1 
and  2  spent  fuel  pools.  Pursuant  to  the 
provision  of  10  CFR  Part  72,  the  term  of 
the  license  for  the  ISFSI  would  be 
twenty  (20)  years. 

Prior  to  issuance  of  the  requested 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act),  and  the  Commission's  rules  and 
regulations.  The  issuance  of  the 
materials  license  will  not  be  approved 
until  the  Commission  has  reviewed  the 
proposal  and  has  concluded  that 
approval  of  the  license  and  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  and  will 
not  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public.  The 
NRC  will  complete  an  environmental 
evaluation,  in  accordance  with  10  CFR 
Part  51,  to  determine  if  the  preparation 
of  an  environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Significant  Impact  are  appropriate.  This 
action  will  be  the  subject  of  a 
subsequent  notice  in  the  Federal 
Register. 

Pursuant  to  10  CFR  2.105  and  2.1107, 
by  July  19. 1989.  the  licensee  may  file  a 
request  for  a  hearing;  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  the  form  of  a  petition  for 
leave  to  intervene  with  respect  to  the 
subject  materials  license  in  accordance 
with  the  provisions  of  10  CFR  2.714.  If  a 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  above  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  may,  upon 
satisfactory  completion  of  all 
evaluations,  issue  the  materials  license 
without  further  prior  notice. 

A  petition  for  leave  to  intervene  shall 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
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results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
and  should  identify  whether  such  aspect 
relates  to  the  requested  materials 
license  or  to  the  proposed  reactor 
license  amendments.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  a  petition,  without  prior 
approval  of  the  presiding  officer  at  any 
time  up  to  15  days  prior  to  the  holding  of 
the  first  prehearing  conference,  but  such 
an  amended  petition  must  satisfy  the 
specificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  contentions  that  are  sought  to 
be  litigated  in  the  matter,  and  the  bases 
for  each  contention  set  forth  with 
reasonable  specificity.  A  petitioner  who 
fails  to  file  such  a  supplement  which 
satisfies  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

TTiose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-{800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Richard  E.  Cunningham, 
Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Material  Safety  and  Safeguards: 


Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  Mr.  R.  E.  Jones,  General  Counsel, 
Carolina  Power  and  Light  Company, 
P.O.  Box  1551,  Raleigh,  North  Carolina 
27602. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  Id 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  proceeding  concerns  an 
application  for  a  license  falling  within 
the  scope  of  section  134  of  the  Nuclear 
Waste  Policy  Act  of  1982  (NWPA),  42 
U.S.C.  10154.  Under  section  134  of 
NWPA,  the  Commission,  at  the  request 
of  any  petitioner  or  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2,  subpart  K,  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civihan  Nuclear  Power  Reactors," 
(published  at  50  FR  41662.  October  15, 
1985).  Under  those  rules,  any  party  to 
the  proceeding  may  invoke  the  hybrid 
hearing  procedures  by  filing  with  the 
presiding  officer  a  written  request  for 
oral  argument  under  10  CFR  2.1109.  To 
be  timely,  the  request  must  be  filed 
within  ten  (10)  days  of  an  order  granting 
a  request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
subpart  G  continue  to  govern  the  filing 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
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contentiona.)  The  presiding  o^cer  may 
grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after  providing 
the  other  parties  an  opportunity  to 
respond  to  the  untimely  request  If  the 
presiding  ofTicer  grants  a  request  for 
oral  argument,  any  hearing  held  on  the 
application  shall  be  conducted  in 
accordance  with  the  hybrid  hearing 
procedures,  in  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  Part  2.  subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  April 
27, 1989,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  at  the  William 
Madison  Randall  Library,  University  of 
North  Carolina,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 
The  Commission's  license  and  Safety 
Evaluation  Report,  when  issued,  may  be 
inspected  at  the  above  locations. 

Dated  at  Rockviile,  Maryland,  this  13th  day 
of  June. 

For  the  Nuclear  Regulatory  Commission. 
Laland  C  RouM. 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
|FR  Doc.  89-14457  Filed  8-16-89:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Fecleral  PreveWng  Rate  Advteory 
CoiTHnittee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  July  12. 1989 
Wednesday,  July  19, 1989 
Wednesday,  July  26, 1989 
Wednesday,  August  2. 1969 
Wednesday,  August  9. 1969 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street.  NW.,  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  Ave  labor  unions 


holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C.  552(c)(9)(B). 
These  caucuses  may,  depending  on  the 
issues  involved,  constitute  a  substantial 
portion  of  the  meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340, 1900  E  Street, 
NW..  Washington,  DC  20415  (202)  632- 
9710. 

Thomas  E  Anfinsoo, 

Chairman,  Federal  Prevailing  Rate  Advisory 

Committee. 

)une  12. 1988. 

|FR  Doc.  89-14414.  Filed  B-18-89:  8:45  am) 
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PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Board  of  Director*  Meeting 

AOtNCV:  Pennsylvania  Avenue 
Development  Corporation. 

ACnOH:  .The  Pennsylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors. 

DATE:  The  meeting  will  be  held 
Wednesday,  June  21, 1989,  at  10:00  a.m. 
AODACSa:  The  meeting  will  be  held  at 
the  PADC  Conference  Room,  1331 
Pennsylvania  Avenue,  NW..  Suite  1220 
North.  Washington,  DC. 

SUPPLEMeNTARY  MFOMSATION:  This 

meeting  is  held  in  accordance  with  36 
Code  of  Regulations  Part  901,  and  is 
open  to  the  public. 

Dated:  June  9. 1989. 
M.).  Brodia. 
Executive  Director 
[FR  Doc.  89-14444  Filed  6-16-89:  8:45  amj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  0MB  Approval  of 
CoNection  of  Information;  Schedule  A 
to  Form  1 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  collection  of 

information  submitted  for  OMB 

approval. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  has 
requested  approval  by  the  Office  of 
Management  and  Budget  ("OMB")  of  a 
revised  Schedule  A  to  the  PBGC  Form  1. 
Annual  Premium  Payment.  (The  Form  1 
and  Schedule  A  together  with  the  Form 
1-ES  (used  for  estimated  premium 
payments  by  large  plans)  and 
instructions  comprise  the  PBGC 
"Premium  Payment  Package".)  The 
Schedule  A  is  used  by  single-employer 
plans  to  calculate  the  variable  rate 
portion  of  the  PBGC  premium.  In  order 
to  be  able  to  issue  the  revised  Schedule 
A  in  time  for  1989  premium  payments, 
the  PBGC  has  requested  expedited 
review  by  OMB,  pursuant  to  5  CFR 
S  1320.18.  As  part  of  the  expedited 
review  process,  the  PBGC  is  hereby 
publishing  the  revised  Schedule  A  and 
instructions  for  public  comment.  To 
facilitate  the  public's  review  of  the 
Schedule  A,  the  PBGC  is  publishing  the 
entire  Premium  Payment  Package, 
although  there  are  no  substantive 
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changes  in  either  the  Form  1-ES  or  the 
Form  1  from  their  1988  versions.  Both  the 
Form  1-ES  and  Form  1  have  been 
approved  by  OMB  through  May  31. 1991. 

DATES:  Comment  must  be  submitted  on 
or  before  June  29, 1989.  Comments 
received  after  the  deadline  will  be 
considered  by  the  PBGC  in  preparing  the 
1990  Schedule  A. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 


to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  the  Pension  Benefit 
Guaranty  Corporation,  3208  New 
Executive  Office  Building,  Washington. 
DC  20503,  with  a  copy  to  the  Pension 
Benefit  Guaranty  Corporation,  Office  of 
the  General  Counsel  (Code  22500)  2020 
K  Street,  NW..  Washington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  Goldstein.  Senior  Counsel, 


Office  of  the  General  Counsel  (Code 
22510),  2020  K  Street.  NW.,  Washington, 
DC  20006;  telephone  (202)  778-8850  (202- 
778-8859  for  TTY  and  TDD)  (not  toll-free 
numbers). 

Issued  at  Washington.  DC  this  13th  day  of 
June  1989. 
Kathleen  P.  UtgofT. 
Executive  Director. 

BHJJNO  COOE  770S-ei-M 


25766 


Federal  Regirter  /  Vol.  54.  No.  116  /  Monday.  |une  19. 1989  /  Notices 


PBGC  Form  1 

Peiaiaa  Beaeflt 
Ciunniy  Corporatioii 


1989 


1.     Plan  Spooaor 


Annual  Premium  Payment 

For  Plan  Years  Beginning  in  Calendar  Year  1989 
See  tbe  1989  Premium  Payment  Package  for  the  Instructioai  for  Form  1 


Check  (or  Addrett  Chanie  Q 


(a)  Name 


(b)  AddKM 


(c)City 


(d)  Suie  (e)  Zip 


Plan  Sponsor'i 

Employer  Identirication  Number  (EIN)   Plan  Number  (FN) 

(a) 


n 


(^)En 


Eater  9  Dt|it  EIN  Enter  3  digit  PN 

(c)  Does  EIN/PN  match  entry  on  1988  Form  SSOO? 
Yea  Q      No  ^    If  no,  attach  cxpUnatkM. 


Approved  OMB  1212A)09 
E«P«w»  S/31/91 


For  PBcic  Ute  Only 


Plan  Administrator 


(a)  Name 


(b)  AddrcM 


(c)aiy 


(d)  Suie  (e)  Zip 


//  either  the  EIN  or  PN  in  item  3  is  NOT  the  same  as  on 
prior  premium  filing,  enter  both  prior  EIN  and  prior  PN. 


Wl     I     I     I     I     I     I     I 


(b) 


Enter  9  Digit  EIN  Enter  3  digit  PN 

(c)  D  EIN/PN  Change  or  (d)  D  Change  Due  to  Merger 

(e)  D  Effective  Date  (Month/Dey/Year) 


Coverage  Status 
(Check  <m^  one) 

(a)  D    Covered 

(b)  D    Uncertain 

(//  uncertain 
yog  must  rUe.   See 
imtructiona.) 


Filing  Status  (Check  any  applicabte) 

(a)  First  plan  filing D  Ye»  D  No 

(b)  Terminated  plan D  Yea  D  No 

Ifye^  a%to  appiUabk  monihldayfytm  of: 

(1)  Date  aneu  ditiribuied 

(2)  Date  inistee  appointed  under  ERISA  section  4042  . .  . 


7.   Plan  Date 


Montk 


Day    Year 


S.   Industry  Code 


Enter  4  digits 


9.    Name  of  Plan 


10.   Name  and  telephone  number  of  plan  contact 

(a)  Name 

(b)  Area  Code  and  phone  nuinber 


11.  Plan  type:  (Check  appropriate  boat  to  indicate  type  of  plan  and  type  of  filing.) 

(a)  D  Multiemployer  Plan  (b)  U  Singlc-Empk^r  Plan  (includes  Multiple  Employer  PUn) 

12.  This  premium  is  for  the  plan  year  beginning  (Month/Day/Year)  •  •  •  ■  • 

//  the  plan  year  ha*  changed  tince  last  flling  with  PBGC,  check  here  D 

13.  Enter  PARTICIPANT  COUNT  for  plan  year  specified  in  Line  12 

(//  this  count  doe*  not  equal  the  count  oo  your  1968  Form  5S0O, 

enter  the  count  from  your  1988  Fonn  5500 ) 

14.  MULTIEMPLOYER  plans:    Multiply  line  13  by  the  SZ60  premium  rate  and  enter  amount 

15.  SINGLE-EMPLOYER  plans:    Compute  your  premium  a*  indicated  below. 

(a)  Flat  rate  portion:    Multiply  the  participant  count  on  line  13  by  $16   

(b)  Variable  rate  portion:  From  Schedule  A  line  9 

(c)  Total  Premium:    Add  Unei  lS(a)  and  lS(b).  Enter  amount 


13 


14 


15a 

■— .^ 

15b 

15c 

li.  Enter  premium  amount  previously  paid  for  this  premium  payineni  year 

(including  any  amount  for  which  you  daimed  a  credit  on  Une  18  of  your  1968  Fonn  1) 

17.   Enter  net  amount  of  premium  due.    U  amount  on  line  14  or  15(c)  is  larger  than  the 

amount  paid  on  line  IS,  mbiraet  line  16  from  line  14  or  15(c)  and  enter  amount  due  on  line  17  , 


lie 

17    1                         1 

Enter  amount  of  check  payable  to  Pension  Benefit  Guaranty  Corporation: S 

Mail  Form  1  and  check  to:  Pension  Benefit  Guaranty  Corporation,  P.O.  Bon  105655,  Atlanta.  GA  30348-5655 

Note:  Each  plan  requires  a  separate  Form  1  and  a  separate  check.   Put  the  EIN/PN  shown  in  item  3  on  the  check. 
(For  delivery  services  requiring  street  address,  see  Part  Dl  of  instructions.) 

It.   Overpayment.  If  amount  on  line  16  is  larger  than  the  amount  on  line  14  or  15(c),  enter  amount  of  overpayment:    . . .  .  S 

Do  you  want  overpayment  refunded  to  you  or  credited  against  next  year's  premium?   Check  one:  D  refund  D  credit. 

19.  //you  have  any  attachments,  other  than  Schedule  A  check  here  :  D  Put  pUn  name  (item  9)  and  EIN/PN  (item  3)  on  each  sheet. 

— 

20.  Multiemployer  Plan  Declaration  (Single-Employer  pUns  refer  to  Schedule  A):   Under  penalties  of  pctjuiy  (18  U.S.C.  1001), 

I  declare  that  I  have  examined  this  filing,  and  to  the  best  of  my  knowledge  and  belief  it  is  true,  correct  and  complete. 


Signature  of  Multiemployer  Plan  Administrator 


Date 
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SCHEDULE   A 

(PBGC  Form  1) 
1989 


Single-Employer  Plan 
Variable  Rate  Portion  of  the  Premium 

(See  Part  H  for  General  Instructions  and  Part  I  for  Line-By-Line  Instructions) 


Approved  OMB  1212- 
Expires 


EIN/PN  From: 
(a)  Form  1  Line  3: 

Plan  Name: 


I      M      I      I      I      I      I      l/fTTIn))  1988  Form  5S0D: 


nn^nx] 


Section  One.   Filing  Method.   All  Single-Employer  plans  mm*  compleie  this  section. 
1. 


Filing  Method:  Check  only  one  Ixn.   See  Section  Four  for  required  certifications, 
(a)  Q  General  Rule:  (Enrolled  Actuary  must  certify  on  Une  11.) 

(1)    Enter  date  as  of  which  Unfunded  Vested  Benefiu  were  determined  (month/day^r) ( / 


J ) 


(2)    If  you  used  the  special  accrued  benefiu  nile  for  plans  with  500  or  more  participants  for  line  2(a),  check  here  Q  .   Go  to  line  Z 

(b)  Alternative  Calculation  Method:  Check  a  box  and  go  to  Une  2. 

(1)  Q  Plans  with  fewer  than  500  Participants. 

(2)  Q  Plans  with  500  or  more  Participants.   (Enrolled  Actuary  must  cenily  on  line  11.) 

(c)  Plans  Not  Required  lb  Determine  Unfunded  Vested  Benefits:  Check  a  boK  and  go  to  line  9  and  enter  SO. 

(1)  Q  No  Vested  Participants.  (Plan  Administrator  must  initial  line  10(a).) 

(2)  Q  412(i)  Plans.  (Plan  Administrator  must  initial  line  10(b).) 

(3)  Q  Fully  Funded  Plans  with  fewer  than  500  Participants.   (Enrolled  Actuary  must  certify  on  line  11.) 

(4)  Q  Plans  Iferminating  in  Standard  Ifenninations  with  a  pre-1989  PUn  Year  proposol  termination  date 

Enter  termination  date  (moruh/day/year):    ( / 


(d)  Q  Plans  Ibrminating  in  Distress  or  Involunury  Ibrmination  witti  a  pre-1989  Plan  Year  termination  date: 

Enter  termination  date  (month/day/year): (II 

(Enrolied  Actuary  must  certify  on  Une  11  if  the  plan  has  500  or  more  participants.)    Go  to  line  2. 

Section  TWg    Unfunded  Vested  Benefits,  complete  this  section  if  you  checked  line  1(a).  1(b)  or  1(d). 

Present  Value  of  Vested  Benefits: 

Plan  values  are  determined  as  of  (month/day^ear)        /       / 

The  assumed  retirement  age  is years.   The  adjusted  values  are  based  on  a 

Required  Interest  Rate  of %  and  an  accrual  factor  of 

(1)  Retirees  and  t>eneficiaries  receiving  payments 

(2)  Participants  not  receiving  payments 

(3)  Tbtal  (line  (1)  plus  line  (2)) 


./ ) 


(a)  Plan  Vested  Benefits 
Interest 
Value  Rate 


(b)  Adjusted 

Value  of  Vested 

Benefits 


$                               % 

$                               % 
$                       lllllllllllllllllllll 

s 
s 
s 

Value  of  PUn  Assets: 

(a)  Enter  value  of  plan  assets  as  of  (month/day^r):       /      /       

(b)  Enter  contribution  receivables  included  in  line  3(a) 

(c)  Discounted  paid  contributions. 

(Note  For  plans  with  fewer  than  500  participants,  this  line  is  optional;  you  may  go  to  line  3(d)) 

(d)  Enter  adjusted  value  of  plan  assets  (line  3(a)  minus  line  3(b)  plus  line  3(c)) 


4.     Adjusted  Unfunded  Vested  Benefits: 

Enter  adjusted  unfunded  vested  benefits.   {If  line  4  ii  so,  go  lo  Une  9;  if  not,  go  to  line  Sf 


'^ 


5.    Multiply  line  4  by  0.006  and  enter  . 


6.     Divide  line  5  by  the  participant  count  from  Form  1  Une  13  (enter  count: 


7.  Enter  the  $34  stantlard  per  participant  cap  or,  if  qualified,  a  reduced  cap  as  low  as  $19 

8.  Enter  the  lesser  of  the  amounts  on  line  6or7   


Section  Three    Variable  Rate  Portion  Of  The  Premium.  AII  Single-Employer  plans  must  compleie  this  section. 


9.     Enter  here  and  on  Form  1  line  15(b)  either: 

(a)   Line  8  multiplied  by  the  participant  count  from  Form  l  line  13  (enter  count: 


J<^. 


(b)  If  any  Ixjx  on  line  1(c)  was  checked  or  if  line  4  was  $0,  enter  $0 $ 
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SCHEDULE  A 
(PBGC  Forai  1) 
1989 


EIN/PN  boa  Fona  1  Line  3: 


I  I  I  I  I  I  I  I  i/rm 


Pi«e2 


SectioM  Ftwr.  Certifications 


10.  Certification  of  Plan  Administrator.  AUiiiigie-enpioyerplanadninistralonmiisfucniiidooiBpleletliitliiie.  bi  addition  initial,  do  not  ctieck, 
bm  (a),  (b)  or  (c)  It  appHcaMe. 

I  oertiiy,  ander  penaltiea  of  pnjmy  (IS  VS.C.  1001),  thai  I  Imvc  eBmined  the  completed  PBGC  Form  1  and  Schedule  A  and  to  the  best  of  my 
faiowled|C  aad  belief,  the  rorm,  the  Khedule  and  thit  cenificate  are  in  conformance  with  the  premium  re|nbtion  and  instnictioas,  complete  and  accurate, 
and  any  information  I  made  available  to  the  enrolled  actuaiy  it  true,  correct  and  complete,  and  further  that: 

ao  panidpam  wai  entitled  lo  a  vested  beneTii  under  the  plan  (by  itt  terms  or  as  required  by  law)  as  of  Uw  last  day  of  the  preceding  ■ 
plan  year  (or  if  this  is  a  new  or  newly  covered  plan,  as  of  the  firu  day  of  the  premium  payment  year). 

the  plan  wm  a  plan  deaciibed  io  section  412(1)  of  the  Interrul  Re\-enuc  Code  and  regulations  thereunder  at  all  timet  during  the 
preoediiv  plan  year  (or  if  iMs  is  a  new  or  ne«^  covered  plan,  as  of  the  fim  day  of  the  premium  payment  year). 

the  adjusted  vahie  of  vested  benefits  on  line  2(b)  Is  the  taiM  as  the  plaa  vahie  of  vetted  benefiu  entered  on  line  2(a)  because  the 
piM  taileresi  laiei  mti  to  vatoe  the  vested  beneTiu  entered  on  Hues  2(aXl)  and  2(a)(2)  were  equal  to  or  Icm  than  the  Required 

(Initials)      ■"•«*«*  "*••* 


(•) 

(Initials) 

(b) 

1 

(c) 

(InitlaU) 

1 

Signaiare  of  Single-Employer  Plan  Adminislialor 


Date 


11.  Certification  of  Enrolled  Actuary,  if  the  ba  on  Une  l(a)  is  checked,  sign  and  complete  this  line  and  initial  bootes  (a),  (c)  or  (d)  below  if 
applicable.  If  the  bat  on  line  l(bXI)  it  checked,  sign  and  complcie  this  line  only  if  boK(d)  it  applicable  and  initial  boa  (d).  If  the  boa  on  line  1(b)(2) 
it  checked,  sign  and  complete  thit  line  and  initial  boi  (e)  bdow  and,  if  applicable,  boa  (d)  bdow.  If  the  bca  on  line  l(cX3)  it  checked,  sign  and 
eoaplete  this  iioe  and  initial  boa  (b).  If  the  boa  on  line  1(d)  it  checked  and  the  plan  hat  500  or  more  parttcipantt,  sign  and  complete  this  line  and 
iakial  boa  (c).  buaal,  io  not  chtdi,  ite  tpphcMt  boa. 


I  certify,  ander  peaahies  of  perjury  (18  U.S.C  1001),  that  I  have  examined  the  completed  PBGC  Form  1  and  Schedule  A  and  to  the  best  of  my 
kaowtedge  aad  belief,  the  form,  the  tchedule  and  Uiit  ocftificsle  are  ia  conformance  with  the  premium  regulation  and  intiructioos,  complete  and  accurate, 
and  any  information  I  made  available  to  the  plan  adminitirator  ia  true,  oorrect  and  complete,  and  further  thai: 

the  pUn  had  SCO  or  more  participants  at  of  the  last  day  of  the  preceding  plan  year  (or  if  this  it  a  new  or  newly  covered  plan,  as 
of  the  fmi  day  of  the  premium  payment  year);  the  actuarial  value  of  plan  assets  equals  or  euxeds  the  value  of  all  accrued  benents 
under  the  plaa  (valued  at  the  Required  Interest  Rate)  and  the  entry  on  Kne  2(a)  is  the  preient  value  of  accrued  benefits. 

the  plan  bad  no  unfunded  vetted  benefiu  and  fewer  than  500  participanu  both  at  of  the  last  day  of  the  preceding  plan  year  (or  if 
this  is  a  new  or  aewly  cowered  plan,  as  of  the  fim  day  of  the  premium  payment  year). 

the  adjusted  value  of  vetted  benefits  on  line  2(b)  it  the  tame  as  the  plan  value  of  vetted  benefits  entered  on  line  2(a),  Schedule 
A,  because  the  plan  interest  rates  utcd  to  value  the  vested  benents  entered  on  linet  2(sXI)  and  2(a)(2)  were  equal  to  or  lest  than 
the  Required  Interest  Rale. 

Ihc  plan  mecu  the  requiremenu  of  the  special  nile  for  a  nonprofit  entity  for  purposes  of  computing  the  adjusted  per  participant 
cap  entered  on  Une  7  of  Schedule  A. 

The  adjusted  unfunded  vested  benefiu  reported  on  Schedule  A  refiect,  in  a  manner  consistent  with  generally  accepted  actuarial 
principles  and  practices,  the  occurrence,  if  any,  of  any  of  Ute  significant  evcnu  described  in  the  premium  regulation  and  insiructiont. 
(Atole.-  if  you  initial  this  boa,  you  must  complete  the  foUcwing  information.) 

(1)  Check  each  significant  event  that  occurred  between  the  determination  date  entered  on  tine  2  of  this  Schedule  A  and  Ihc  last 
day  of  the  plan  year  preceding  the  premium  payment  year  (sec  Pan  H6  of  instructions  for  definitions): 

S.E(l)n  S.E(2)n  S.E(3)D  S.E(4)D  S.E(5)  □  SE.(6)n  S.E.(7)  □  No  Significant  Eve:  occurred  □ 

(2)  Ibtal  amount  included  ia  line  4  due  to  stgnificani  eventt 
(if  negative,  place  ia  parenlheaes):    $  __^^^_^ 


w 

(Initial*) 

Q>) 

(c) 

(Initials) 

1 

(«0 

(Initials) 

W 

(initials) 

(Initiala) 


Sigaaiurc  of  EaroUed  Actuary 


Date 


Piim  or  "^pe  Name  of  Enrolled  Actuary 


Enrollinent  number 


Address  (aumber  and  street) 


aty,  Suie  and  ZIP  code 
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PBGC  Form  1-ES 

Pension  B<^nefit 
Guaranty  fJorporation 

1989 


Estimated  Premium  Payment 

(Plans  with  500  or  More  Participants) 
For  Plan  Years  Beginning  in  Calendar  Year  1989 


1.     Plan  Sponsor 


Approved  OMB  1212-0009 
Eiqpiret  $/31j91 


For  PBGC  Use  Only 


Name 


1 1  1 1 1 1 1 1 1  niD 

EIN  PN 

(Employer  Identification  Number)       (Plan  Number) 


Address 


Qiy 


Sute 


Zip 


2.     Estimated  Filing  For 


Plan  Year  Beginning 
Plan  Year  Ending 


Month 


Day 


Year 


3.     Estimated  Premium  Due  The  PBGC: 

A.  Single-Employer  Plans $16.00   X 

B.  Multiemployer  Plans $2.60    X 


Participant  OMint 


=     $ 
=     $ 


Make  your  check  for  the  amount  shown  on  the  appropriate  line  in  item  3  above  and  mail  to: 
Pension  Benefit  Guaranty  Corporation 
P.O.  Box  105655 
Atlanta,  GA  30348-5655 

NOTE:      Each  plan  requires  a  separate  Form  1-ES  and  a  separate  check. 
Write  the  EIN/PN  shown  in  item  1  al>ove  on  your  check. 


Instructions  For  The  1989  PBGC  Form  1-ES. 

A  plan  which  was  required  to  report  500  or  more  participants  on  its  final  1988  PBGC  Form  1  must  make  its 
1989  estimated  premium  payment  by  the  First  Filing  Due  Date,  which  is  the  last  day  of  the  second  full  calendar 
month  following  the  close  of  its  previous  plan  year. 

To  avoid  a  penalty  charge,  the  estimated  premium  payment  you  make  with  this  filing  must  be  at  least  equal  to 
the  lesser  of: 

A.  90  percent  of  the  amount  due  on  the  plan's  Final  Filing  Due  Date  for  the  $16  per  participant  fiai  rate 
portion  of  the  single-employer  premium  or  for  the  $2.60  per  participant  multiemployer  premium;  or 

B.  an  amount  equal  to  the  participant  count  for  the  final  1988  PBGC  Form  1  Cling  multiplied  by  $16  for 
single-employer  plans  and  $2.60  for  multiemployer  plans. 

If  the  estimated  premium  paid  on  the  First  Filing  Due  Date  is  less  than  100  percent  of  the  flat  rate  amount  due 
by  the  Final  Filing  Due  Date,  there  will  be  a  charge  for  interest  on  the  diffference  between  the  two  amounts, 
beginning  on  the  First  Filing  Due  Date. 

Single-Employer  Plans:         The  flat  rate  portion  of  the  premium  is  $16  per  participant. 

No  estimated  premium  is  required  for  the  variable  rate  portion  of  the  premium. 
Multiemployer  Plans:  The  premium  rate  is  $2.60  per  panicipant. 

All  definitions,  instructions  and  filing  rules  as  stated  in  the  1989  Premium  Payment  Instniaions  may  be  used 
for  guidance  in  completing  the  1989  Form  1-ES. 


For  Assistance  Contact: 


Pension  Benefit  Guaranty  Corporation 

Premium  Operations  Division 

2020  K  Street,  N.W. 

Washington  DC  20006-1860 

Telephone  (202)  778-8825    (This  is  not  a  tdl  free  number.) 
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1989  Premium  Payment  Package 

Pension  Benefit  Guaranty  Corporation 
How  lb  Complete  PBGC  Premium  Payment  Forms 


•  PAPERWORK  REDUCTION  ACT  NOTICE  - 
%fe  need  tlm  infonnatkn  to  detemiine  the  amount  of 
premtuffl  due  to  the  PBGC  under  Htle  IV  of  ERISA.  You 
are  required  to  givt  us  this  infonnatioa.  Coofidentiality  is 
that  supplied  by  the  Privacy  Act  and  the  Fyecdom  of 
Informatioo  Act. 

The  estimated  times  needed  to  complete  and  file  the 
Form  1-ES  the  Ftarm  1  and,  for  single-emptoyer  plans. 
Schedule  A  art  listed  below.  These  times  are  averages  for 
the  piaos  in  each  of  the  bsted  categories.  These  times  will 
vary  depending  on  the  circumstances  of  a  given  plan. 
Because  these  times  include  time  for  the  preparer  to 
{amitiarize  himself  or  herself  with  the  forms  and  instructions, 
the  PBGC  expectt  the  average  times  to  decrease  in  future 
premium  payment  years. 


10,000  plans 
l.OSO  plans 


FORM  AND  PLAN  TYPE 

Fotm  1-ES  • 

Siagte-Eaplaycr  PtaM 

Malticfliplojpcr  PlaM 

Fofw  1  awl  SchHulc  A 

Siatle-Eaiploy«r  Plana 

Plans  with  Under  100  Participants 
F\illy  funded  68,000  plans 

Underfunded  17,000  plans 

Plans  with  100  or  More  Participanu 
FUOy  funded  20,000 

Underfunded  3,000  ptai 

•  Using  General  Rule  or  ACM 

with  Significant  Evenu 

•  Using  ACM  •  do  Significant 

Evenu 
MHltiemploycr  Plaiis  2,400  plans 


AVERAGE  TIME 

0.5  hour 
0  J  hour 


1.0  hour 
2.0  hours 

1.0  hour 


ia9  hours 

2.4  hours 
OS  hour 


If  you  have  comments  concerning  the  accuracy  of  these 
lime  estimates  or  suggestions  for  making  the  forms  simpler, 
please  send  your  commenu  to  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General  Counsel,  (22500),  2020 
K  Street,  N>^  V^bshingion,  DC  20006-1806  and  Office  of 
Management  and  Budget,  OIRA,  Attention  Desk  Officer  • 
PBGC,  3206  New  Excutive  Office  Building,  >Abshington,  DC 
20503. 

Part        Topic Plsge 

A  Introduction    1 

B  Who  Musi  File    2 

C  When  Tb  File    3 

D  Addresses 5 

E  How  lb  Correct  a  Filling 6 

F  Late  Payment  Charges    7 

0  Line-By-Linc  Instructions  For  Form  1 7 

H  General  Instructions,  Sctiedute  A   11 

1  Line-By-Line  Instructions  For  Schedule  A   ...  15 

wmmmmmmmmmmmmmmmmmmmmmmmm 
Part  A   INTRODUCTION 


1.  ^Vhat  An  PBGC  Form  1 
And  Form  1-ES? 

The  Form  1  (including  Schedule  A  to  Form  1)  and 
Form  1-ES  are  forms  used  to  pay  premiums  to  the  Pension 
Benefit  Guaranty  Corporation  (PBGC)  as  required  by 
sections  4006  and  4007  of  the  EmpiajTe  RetircnKnt  Income 
Security  Act,  as  amended  (ERISA)  and  the  PBGC's  Payment 
Of  Premiums  regulation  (29  CFR  Part  2610). 

The  Form  1-ES  is  used  by  all  plans  that  reported  SOO  or 
more  panicipantt  on  their  1988  PBGC  Form  1  to  malce  their 
initial  1989  premium  paymcnu  (only  the  flat  rate  portion  of 
the  premium  for  single -employer  plans)  and  permits  the  initial 
premium  calculation  to  be  based  on  an  estimated  participant 
count  These  plans  use  the  Form  1  to  make  a  subsequent 
reconciliation  fiting  and,  for  single-employer  plans,  to  pay  the 
variable  rate  portion  of  the  premium,  both  based  on  an 
actual  participant  count.  (Note:  If  all  the  information  needed 
to  file  Form  1  is  known  before  the  First  Filing  Due  Date,  you 
should  file  a  Form  1  instead  of  a  Form  1-ES.  If  you  file  a 
Form  1-ES,  you  win  stin  be  required  to  file  a  Form  1  by  the 
Fmal  Filing  Due  Date.)  Plans  with  fewer  than  500 
participanu  file  the  Form  1  only,  with  their  total  premium 
payment,  by  the  Fmal  Filing  Due  Date. 

It  is  the  responsibility  of  the  plan  administrator  to  obtain 
and  complete  the  PBGC  Form  1  and  Form  1-ES,  as 
applicable,  and  make  the  premium  payment  each  year.  The 
PBGC  «ill  permit  the  use  of  re-typed  or  other  facsimile 
forms.  However,  any  such  forms  must  present  the  same 
information  in  the  same  location  as  on  the  PBGC  forms. 
(Any  signatures  or  initials  required  from  the  plan 
administrator  or  enrolled  actuary  must  be  filed  in  original 
form.)  The  instructions  in  this  pamphlet  describe  how  to 
complete  Form  1  and  Form  1-ES  and  make  the  premium 
payment  due. 

2.  Definitions 

In  these  instruoions- 

"ERISA*  means  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended  (29  U.S.C  1001,  et  seq.). 

"Code"  means  the  Internal  Revenue  Code  of  1986,  as 
amended. 

"Firsi  Filing  Due  Date"  means  the  last  day  of  the  2nd 
full  calendar  month  following  the  close  of  the  preceding  plan 
year,  except  that,  in  the  case  of  plans  changing  plan  years,  it 
is  the  later  of  the  last  day  of  the  2nd  full  calendar  month 
following  the  close  of  the  preceding  plan  year  or  30  days 
following  the  date  on  which  a  plan  amendment  was  adopted 
changing  the  plan  year.  See  Part  C  for  plans  that  must  file 
a  Form  1-ES  on  a  "First  Filing  Due  Date". 

"Final  Filing  Due  Date'  means  the  ISth  day  of  the  8ih 
full  calendar  month  following  the  month  in  which  the  plan 
year  began  except: 

a.  In  the  case  of  plans  filing  for  the  first  time  it  is  the 
latest  of  the  following  dates- 

(i)    the  15th  day  of  the  8th  full  calendar  month 

following  the  month  in  which  the  plan  year  began,  or  if 
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later,  in  which  the  plan  became  effective  for  benefit 

accruals  for  future  service, 

(ii)  90  days  after  the  date  of  the  plan's  adoption, 
(iii)  90  days  after  the  date  on  which  the  plan 

became  covered  under  ERISA  section  4021. 

b.  In  the  case  of  plans  changing  plan  years,  it  is  the 
later  of  the  15th  day  of  the  8ih  full  calendar  month  following 
the  month  in  which  the  plan  year  began,  or  30  days  after  the 
date  on  which  a  plan  amendnnent  was  adopted  changing  the 
plan  year. 

See  Part  C  for  plans  that  must  file  a  Form  1  on  a  "Final 
Filing  Due  Date". 

"Filing  Due  Date*  means  either  of  the  filing  dates 
defined  above. 

"Form  r  means  the  Annual  Premium  Payment  Fbrm  1 
issued  by  the  PBGC  and  includes,  for  single-employer  plans, 
the  Schedule  A. 

"Form  1-ES"  means  the  Estimated  Premium  Payment 
Form  1-ES  issued  by  the  PBGC  for  estimating  the  flat  rate 
poriion  of  the  premium  for  single-employer  plans  and  the 
total  premiums  for  multiemployer  plans. 

"Schedule  A'  means  the  schedule  to  the  Fbrm  1  which 
is  used  by  single-emptoyer  plans  only  to  calculate  unfunded 
vested  benefiu  and  compute  the  variable  rate  poriion  of  the 
premium. 

"Flat  rate  poriion  of  the  premium"  means  the  poriion  of 
the  single-employer  premium  determined  by  multiplying  the 
flat  rate  premium  charge  by  the  number  of  participanu  in  the 
plan  on  the  last  day  of  the  preceding  plan  year  or,  for  a  new 
or  newly  covered  plan,  the  first  day  of  the  current  plan  year. 
The  flat  rate  charge  for  single<mployer  plans  for  plan  years 
beginning  in  1988  or  later  is  $16  per  partidpant 

"Variable  rate  poriion  of  the  premium"  means  the 
poriion  of  the  single-employer  premium  based  on  a  plan's 
unfunded  vested  benefiu  and  determined  by  multiplying  the 
variable  rate  charge  by  the  number  of  plan  participants.  The 
variable  rate  charge  is  S6  for  every  $1,000  (or  fraction 
thereof)  of  unfunded  vested  benefits,  with  that  product 
divided  by  the  number  of  plan  pariidpants.  The  variable  rate 
charge  is  subject  to  a  cap  of,  generally,  $34  per  pariicipant 

"Premium  payment  year"  means  the  plan  year  for  which 
the  premium  is  being  paid. 

"Premium  regulation"  means  the  PBGCs  regulation  on 
Payment  of  Premiums  (29  CFR  Part  2610).  The  Form  1-ES 
and  Form  1  and  these  instructions  are  issued  under  and 
implement  the  premium  regulation. 

"Form  5500  series"  means  Form  5500,  5500C,  and 
5500R,  Annual  Retum/Repori  of  Employee  Benefit  Plan, 
jointly  devek)ped  by  the  Internal  Revenue  Service,  the 
Department  of  Labor  and  The  PBGC  (Copies  of  this  fbrm 
may  be  obtained  from  the  Department  of  Labor  or  the 
Internal  Revenue  Service.) 

"We"  or  "us"  means  the  Pension  Benefit  Guaranty 
Corporation. 

"You"  or  "your"  means  the  administrator  of  a  pension 
plan. 

"Plan  administrator"  means:  (a)  the  person  specifically 
so  designated  by  the  terms  of  the  instrument  under  which  the 
plan  is  operated;  or  (b)  if  an  administrator  is  not  so 
designated,  the  plan  sponsor. 

"EIN"  means  Employer  Identification  Number.  It  is 
ahvays  a  9-digit  number  assigned  by  the  Internal  Revenue 
Service  for  income  tax  purposes. 

"PN"  means  Plan  Number.  This  is  always  a  3-digit 
number.  The  plan  sponsor  assigns  this  number  to  distinguish 
among  employee  benefit  plans  established  or  maintained  by 
the  same  plan  sponsor.     A  plan  sponsor  usually  staru 


numbering  pension  plans  at  "001*  and  uses  consecutive  Plan 
Numbers  for  each  additional  plan.  Once  a  PN  is  assigned, 
always  use  it  to  idcntiiy  the  same  plan.  If  a  plan  is 
terminated,  retire  the  PN  •  do  not  use  it  for  another  plan. 

3.  Recordkeeping  Requirements; 
PBGC  Audits 

For  plans  years  beginning  on  or  after  January  1,  1988, 
plan  administrators  are  required  to  retain  all  plan  records  that 
are  necessary  to  support  or  validate  PBGC  premium 
payments.  The  records  must  include  caJculations  and  other 
data  prepared  t^  the  plan's  actuary  or,  for  a  plan  described 
in  section  412(i)  of  the  Internal  Revenue  Code,  by  the 
insurer  from  which  the  insuraiKC  contracu  are  purchased. 
The  records  are  to  be  kept  for  six  years  after  the  premium 
due  date. 

Records  thai  must  be  retained  include,  but  are  not 
limited  to,  records  that  establish  the  number  of  plan 
participants,  that  reconcile  the  calculation  of  the  plan's 
unfunded  vested  benefiu  with  the  actuarial  valuatno  upon 
which  the  calculation  was  based,  and,  for  plans  that  assen 
entitlement  to  the  reduction  in  the  cap  on  the  variable  rate 
portion  of  the  premium,  that  demonstrates  the  methods  and 
assumptions  used  by  the  plan  during  the  base  period  with 
respect  to  cakulating  iu  maximum  deduaible  contribution 
pursuant  to  section  404  of  the  Code.  Records  retained 
pursuant  to  this  paragraph  must  be  made  available  to  the 
PBGC  upon  request  for  inspection  and  photocopjing. 

The  PBGC  may  audit  any  premium  payment.  If  PBGC 
determines  upon  audit  that  the  full  amount  of  the  premium 
due  was  not  paid,  late  payment  interest  charges  under 
{2610.7  of  the  premium  regulation  and  the  late  payment 
penalty  charges  under  {2610.8  of  the  premium  regulation 
shall  apply  to  the  unpaid  balance  from  the  premium  due  date 
to  the  date  of  payment.  If,  in  the  judgment  of  the  PBGC,  the 
plan's  records  fail  to  establish  the  number  of  participanu  with 
respect  to  whom  premiums  were  required  for  any  premium 
payment  year,  the  PBGC  may  rely  on  data  it  obtains  from 
other  sources  (including  the  Internal  Revenue  Service  and  the 
Department  of  Labor)  for  presumptively  esuNishing  the 
number  of  plan  participanu  for  premium  computatioa 
purposes.  Similarly,  if,  in  the  PBGCs  judgmem,  the  plan's 
records  ^  to  establish  that  the  unfiinded  vested  benefiu 
were  the  amount  reported  in  the  premium  filing,  the  variable 
rale  poriion  of  the  premium  owed  with  respect  to  that 
premium  payment  may  be  deemed  to  be  the  maximum  S34 
per  participant  charge. 

Part  B      WHO  MUST  HLE 

1.   General  Rule 

The  plan  administrator  of  each  single-employer  plan  and 
multiemployer  plan  covered  under  section  4021  of  ERISA  is 
required  annually  to  file  the  Form  1  and,  if  applicable. 
Form  1-ES  and  pay  the  premium  due.  If  you  are  uncertain 
whether  your  plan  is  covered  under  section  4021,  you  should 
request  a  coverage  determination  by  writing  to  us  at  the 
address  shown  in  Part  D.  A  request  for  a  coverage 
determination  does  not  extend  the  due  date  for  any  premium 
that  is  finally  determined  to  be  due.  If  we  determine  that 
the  plan  is  not  a  covered  plan,  we  will  refund  any  premium 
paid. 
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2.   Ibrminating  Ptans 

a.  Obligation  lb  File.  Tlie  obligation  to  Oe  the  PBGC 
Fbrm  1-ES  and  Form  I  and  tnake  tbe  required  premium 
payments  continues  until  ttie  end  of  the  plan  year  in  which 
either  - 

(i)  tbe  plan's  assets  are  (fistribuied  in  accordance 
with  icaion  4041(b)  of  ERISA  governing  standard 
terminations  (and  distress  terminations  «uh  assets 
sufficient  to  pay  guaranteed  benefits)  or  section  4041A 
of  ERISA  governing  mubiempinyer  plan  terminations,  or 

Oi)  a  trustee,  generally  tbe  PBGC,  is  appointed  for 
a  terminating  plan  under  ERISA  section  4042. 

b.  Refunds.  Any  required  prtmium  payments  are  for 
a  full  plan  year.  Ynu  may  not  prorate  the  premium  for  the 
plan's  final  (short)  plan  year.  However,  you  may  request  a 
refund  for  that  plan  year.  The  PBGC  wiO  determine  the 
amount  of  the  refund  b)-  prorating  tbe  premium  for  the  short 
plan  year  on  a  monthly  basis  (treating  a  pan  of  a  month  as 
a  full  month).  For  this  purpose,  the  PBGC  win  treat  the 
shon  plan  year  as  ending  - 

(i)  where  a  single-emplayer  plan's  assets  are 
distributed  in  accordance  with  section  404  l^X^)  <^ 
ERISA  (for  either  a  standard  or  distress  urminationX 
the  later  at. 

(A)  the  asset  distribution  date;  or 

(B)  30  days  prior  to  tbe  date  the  PBGC 
receives  the  plan's  poct^disiribution  cenificatioa 
(ii)  where    a    muliieinpioyer    plan's   assets    are 

distributed  in  accordance  with  aeaion  4041A  of  ERISA, 

the  asset  distribution  date;  or 

(iii)  where  a  trustee  it  appointed  under  ERISA 

section  4042,  the  date  of  appouitmetu. 

lb  request  a  refund,  write  separately  to  the  address 
shown  in  Part  D,  Item  2.  Endoae  a  copy  of  the  Form  I  that 
ynu  filed.   ^Ve  will  calculate  the  amount  of  your  refund. 

If  a  plan  terminates  and  a  new  plan  is  estaNi&hed, 
premiums  are  due  for  tbe  terminated  plan  as  described 
above,  and  premiums  are  ato  due  for  the  new  plan  from  the 
first  day  of  iu  first  plan  year  (see  Part  C,  Item  2). 


Example  1 


A  plan  with  a  plan  year  beginning  January  1, 
1988,    and    ending    December    31,    1988, 

terminates  in  a  standard  tcrmiration  on 
September  30.  1988.  On  April  7.  1989,  all  assa%  are 
distributed  and  the  PBGC  is  iKXiSed  witbin  30  diys.  Since 
the  terminating  plan  it  sufDcient  to  pay  all  benefit  liabiUiics, 
DO  trusteeship  is  involved.  The  plan  administrator  must  file 
and  make  the  premium  payments  for  the  1988  plan  year  and 
for  the  1989  plan  year.  However,  the  plan  adminisiraior  may 
request  a  refund  for  the  short  1989  plan  year,  Januaiy  1, 
1989  -  April  7,  1989.  A  refund  will  be  made  for  the  period 
of  May  -  December  1989. 


Example  2 


A  plan  with  a  plan  year  beginning  July  1,  1988 
and  ending  on  June  30,  1989,  terminates  in  a 
distress  termination  on  April  29,  1989.  On 
July  31,  1989,  a  trustee  is  appointed  to  administer  the  plan 
under  ERISA  section  4042.  This  ptan  is  required  to  fite  and 
make  premium  payments  for  both  the  1988  and  1989  plan 
years,  because  a  truitce  was  not  appoimed  until  after  tbe 
beginning  of  the  1989  plan  year.  However,  the  plan 
administrator  may  request  a  reKind  for  the  short  1989  plan 
year.  July  1,  1989  -  July  31,  1989.  A  refund  win  be  made  for 
the  period  of  August  1989  •  June  1990. 


Part  C      WHEN  TO  RLE 

1.   General  Rule 

The  table  bekw  shovvs  the  filing  due  dates  for  the  1969 
premium  payment  year. 

Filing  Due  Dates 

Premium              Fbrm  1-ES  Due  Date  Fbrm  1 

Payment                 By  Day  of  Month  Filing 

Yeai                      Plan  \fear  Begins  Due 

Begins                  1st  Day          2nd-End  Date 

Jan  1989 '.  02,'2&«9  .  .    03/3i;89    09/15/89 

Feb  1989 03,31/89  .  .    05A)l/89    10/16/89 

Mar  1989    05/01,«9  .  .    05/31/89    11/15/89 


Apr  1989 05/31/89 

M^  1989 06/30/89 

Jun  1989 07/31/89 

Jul  1989 08/31/89 

Aug  1989    10/tC«9 

Sep  1989 10/31,«9 


06/30/89  12/15/89 

07/31/89  01/16/90 

Oa/31/89  02/15/90 

10/02/89  03/15/90 

10/31/89  04/16/90 

11/30/89  05/15/90 


Oct  1989  .. 

..    11/30/89  . 

.    01/02/90    .  . 

. . .  osnsm 

Nov  1989    . 

.  .   01,02/90  . 

.    01/31/90    .  . 

.  .  .  07/16/90 

Decl989    . 

. .  01/31/90  . 

.    02/28/90    .  . 

.  .  .  08/15/90 

Your  due  dcte  for  filing  the  Form  1  and,  if  applicable. 
Form  1-ES  and  paying  the  premium  owed  depends  on  the 
number  of  plan  panicipants  as  of  the  last  day  of  the  second 
plan  year  preceding  the  premium  payment  year.  This  number 
is  tbe  panidpant  count  required  to  be  reported  on  the 
Fbrm  1  for  the  plan  year  preceding  the  year  for  which  you 
make  the  filing  (Le.,  for  1989  premiums,  the  participant  count 
on  tbe  1988  Form  1).  NOTE:  The  participant  count  date 
for  purposes  of  determining  your  Filing  Due  Date  is  different 
from  the  panicipant  count  date  used  for  computing  the 
premium  (see  Pan  G). 

Plans  that  weiie  required  to  report  500  or  more 
panicipants  on  the  preceding  year's  Form  1  must  generally 
file  a  Form  1-ES  by  the  last  day  of  the  second  full  calendar 
month  folkjwing  the  dose  of  the  preceding  plan  year  (Tirst 
Filing  Due  Date")  and  a  Form  1  by  the  15th  day  of  the 
eighth  full  calendar  month  following  the  month  in  which  the 
plan  year  began  ("Final  Filing  Due  Date").  For  single- 
employer  plans,  only  the  flat  rate  ponion  of  the  premium  is 
due  by  the  First  Filing  Due  Datr,  the  variable  rate  portion  is 
due  by  the  Final  Filing  Due  Date.  For  multicmployeT  ptans, 
the  entire  premium  is  due  by  the  First  Filing  Due  Date. 

Plans  that  reponed  fewer  than  500  panicipants  on  the 
preceding  year's  Form  1  are  required  to  file  the  Form  1  and 
pay  the  entire  premium  due  by  the  ISth  day  of  the  8(h  full 
calendar  month  following  the  month  in  which  the  plan  year 
began. 

Tbe  premium  owed  for  a  plan  year  is  t»sed  on  the 
number  of  plan  panicipants  as  of  the  last  day  of  the 
preceding  plan  year.  However,  plans  may  not  have  an 
accurate  panicipant  count  before  the  First  Filing  Due  Date. 
For  this  reason,  the  Fbrm  1-ES  permits  plans  to  compute  the 
amoum  owed  on  the  basis  of  an  estintated  panicipant  count. 
However,  we  remind  you  that  for  plans  with  500  or  more 
panicipants,  the  total  flat  rate  portion  of  the  premium,  in  the 
case  of  a  single-employer  plan,  or  the  emife  premium,  in  the 
case  of  a  muliicmpkiycr  plan,  is  due  by  the  First  Filing  Due 
Date.    If  the  full  amount  due  is  not  paid  by  that  date,  the 


plan  will  be  subject  to  late  payment  interest  and  penalty 
charges  (see  Pan  F). 

You  may  avoid  a  late  paynKnt  penalty  charge  (but  not 
the  interest)  (see  Pan  F)  for  tbe  flat  rate  portion  of  tbe 
premium  if  you  do  two  things: 

a.  First,  you  must  pay  100  percent  of  tbe  premium 
amount  due  on  the  plan's  Fmal  Filing  Due  Date  for  tbe  $16 
per  participant  Oat  rate  ponion  of  the  single-empkjyer 
premium  or  the  $2.60  per  panicipant  multiemployer  total 
premium;  and 

b.  Second,  the  premium  based  on  an  estimated 
panicipant  count  that  you  pay  with  the  Fbrm  1-ES  by  the 
Fust  Filing  Due  Date  must  equal  at  least  tbe  ksser  ot 

(i)  90  percent  of  the  premium  amount  due  on  the 
plan's  Final  Due  Date  for  the  $16  per  participant  flat 
rate  ponion  of  the  single-employer  premium  or  tbe  $2.60 
per  panicipant  multiemployer  premium,  or 

(ii)  an  amount  equal  to  the  panicipant  count  for 

the  PBGC  Fbrm  1  for  the  year  before  this  premium 

payment  year  multiplied  by  $16  for  single-employer  plans 

and  $2.60  for  multiempic^  plans. 

If  you  have  an  accurate  panicipant  count  by  tbe  First 

Filing  Due  Date,  you  should  pay  the  amount  owed  by  that 

date.   If  you  do  this,  you  will  avoid  the  interest  and  penalty 

charges.     If  you  have  all  the  information  needed  to  file 

Form  1  on  or  before  the  First  Filing  Due  Date,  you  shouM 

file  a  Fbrm  1.    If  you  file  a  Fbrm  1-ES,  you  will  still  be 

required  to  file  a  Fbrm  1  by  the  Final  Filing  Due  Date.  (A 

single-employer  plan  that  files  a  Fbrm  1  with  itt  first  payment 

but  does  not   include  the  variable  rate   ponion  of  the 

premium,  will  have  to  file  another  Form  1,  identified  as  an 

"Amended  Filing."  with  that  payment  by  the  Final  Filing  Due 

Date.) 

2.   Plans  Filing  For  The  First  Time 

a.  First  Filing  Due  Date.  New  and  newly  covered  plans 
are  not  required  to  pay  an  estimated  premium  by  a  First 
Filing  Due  Date. 

b.  Final  Filing  Due  Date.  For  all  new  and  newly 
covered  plans,  regardless  of  the  number  of  plan  participants, 
that  have  NOT  previously  been  required  to  file  a  Form  1  and 
pay  premiums  to  us,  the  Final  Filing  Due  Date  it  the  latest 
of  the  following  dates: 

(i)  the  15th  day  of  tbe  8th  full  calendar  month 
following  the  month  in  which  the  plan  year  began,  or  if 
later,  following  the  mootb  in  which  tbe  plan  first  became 
effective  for  benefit  accruals  for  future  service  (see 
Examples  1  and  2), 

(ii)  90  days  after  the  date  of  the  plan's  adoption 
(see  Example  3),  or 

(iii)  90  days  after  the  date  on  which  the  plan 
became  covered  under  ERISA  section  4021  (see 
Example  4). 

c.  Refunds.  Any  required  premium  payments  are  for 
a  full  plan  year.  Thus,  you  must  pay  a  ftiU  year's  premium 
payment  for  the  plan's  first  plan  year,  even  ifjMs  a  short 
plan  year  (e.g.,  a  new  plan  maintained  on  »^ralendar  year 
basis  becomes  effective  for  benefit  accruals  for  hiture  service 
on  July  1, 1989).  However,  you  may  request  a  refund  for  the 
plan's  first  (short)  plan  year  by  writing  separately  to  tbe 
address  shown  in  Pan  D,  Item  1  Endote  a  copy  of  tbe 
Fbrm  1  that  you  filed.  We  will  cakulate  tbe  anxxint  of  the 
refund  by  prorating  the  premium  for  the  short  plan  year  on 
a  month^  basis  (treating  a  pan  uf  a  month  as  a  full  month.) 


Example  1 


A  new  plan  has  a  plan  year  beginning  January 

1,  1989,  and  ending  December  31,  1989.  The 

plan  was  adapted   October    1,    1988,  and 

became  effective  for  benefit  accruals  January  1,  1989.   The 

Final  Filing  Due  Date  is  September  15,  1989. 


Example  2 


A  new  plan  is  adopted  on  December  1.  1989, 
and  has  a  July  1  •  June  30  plan  year,  tbe 
plan  became  effective  for  benefit  accruals  for 
future  service  on  December  1,  1989.  The  Fmal  Filing  Due 
Date  for  the  plan's  first  year,  July  1,  1989,  through  June  30, 
1990,  is  August  15,  1990.  Tlie  plan  owes  a  premium  for  all 
of  1989,  and  may  request  a  refund  for  the  period  of 
December  1989  through  June  1990. 


Example  3 


A  new  plan  has  a  plan  year  banning  Januaiy 
1, 1989,  and  ending  December  31,  1989.  The 
plan  was  adopted  on  September  14, 1989,  with 

a  retroactive  effective  date  of  January  1,  1989.    The  Final 

Filing  Due  Date  it  December  13.  1989. 


Example  4 


A  professional  service  employer  maintains  a 
plan  with  a  plan  year  beginning  on  Januaiy  1, 
1989,  and  ending  December  31,  1989.  If  this 
type  of  plan  has  ahvays  had  fewer  than  25  participants  it  it 
not  a  covered  plan  under  ERISA  section  4021.  On  October 
14,  1989,  the  plan,  which  always  had  under  25  participants, 
now  has  26  participants.  It  is  now  a  covered  plan  and  will 
continue  to  be  a  covered  plan  regardless  of  the  plan's  future 
panicipant  count.  Tbe  Final  Filing  Due  Date  is  Januaiy  12, 
1990. 

3.   Plans  Filing  For  the  Second  Time 

The  due  date  rules  for  plans  filing  for  their  second  (or 
second  covered)  plan  year  are  tbe  same  as  the  General  Rule 
under  Item  1,  with  one  exception.  For  these  plans,  tbe 
determination  of  whether  tbe  plan  has  500  or  nnore 
partidpanu  is  made  as  of  tbe  first  day  of  tbe  preceding  plan 
year,  Le.,  tbe  first  d^  of  tbe  plan's  first  (or  first  covered) 
plan  year.  For  plans  in  their  second  premium  payment  year, 
this  it  tbe  panicipant  count  required  to  be  reponed  on  the 
preceding  year's  Form  1. 


Example  1 


A  single-employer  plan  has  a  plan  year 
beginning  on  July  1st  and  ending  on  June 
30tb.  It  had  a  participant  count  of  950  as  of 
the  first  day  of  itt  first  year,  July  1,  1988.  The  First  Filing 
Due  Date  for  the  plan's  1989  (its  second)  plan  year  ts  August 
31,  1989,  and  the  plan  must  generally  file  a  Fbrm  1-ES  by 
that  date,  using  an  estimated  participant  count  for 
determining  the  flat  rate  portion  of  tbe  premium.  The  plan 
must  file  its  Form  1  and  pay  any  outstanding  balance  of  the 
flat  rate  portion  of  the  premium  plus  the  variable  rate  portion 
by  tbe  Final  Filing  Due  Date,  which  is  March  15,  1990. 


Example  2 


A  multiemFiloyer  plan  has  a  plan  year 
beginning  on  July  15th  and  ending  on  July 
14th.  It  had  a  partidpani  count  of  1,500  as 
of  the  first  day  of  the  plan's  first  year,  July  15,  1988.  The 
First  Filing  Due  Date  for  the  plan's  1989  (iu  second)  plan 
year  it  October  2,  1989,  and  tbe  plan  must  generally  file  a 
Form  1-ES  on  that  date,  using  an  estimated  participant  count 
for  determining  the  amount  of  the  premium.  The  plan  must 
make  a  final,  reconciliation  filing  on  Fbrm  1  by  the  Final 
Filing  Due  Date,  which  is  March  15,  1990. 
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A  pUa  bad  a  partiopani  count  of  300  at  of 
ihe  nm  day  o(  the  piao't  fint  year.  Thia  plan 
has  a  pian  year  beginning  on  Aprd  \u  and 
ending  on  March  31U.  For  the  plan  year  bcginniiig  April  1, 
1989  (iu  iccood  plan  year),  the  pian  muat  file  Form  1  by  the 
HnaJ  Filing  Due  Daic,  which  is  December  15,  1989. 

4.   Phins  Changing  Plan  Years 

a.  Due  Dates.  Plms  that  change  their  plan  year  as  the 
result  of  a  plan  amendment  must,  for  the  short  plan  year, 
fellow  the  due  date  rules  described  in  Items  1,  2,  and  3 
above,  as  applicable. 

(i)    Fbr  the  plan  year  fMowing  the  sixxt  plan  year, 
the  First  Filing  Due  Dale  is  the  later  ofc 

(A)  the  last  day  of  the  second  full  calendar 

mixith  following  the  dose  of  the  short  ptan  year,  or 

(D)  30  days  after  the  date  on  which  the  pbn 

amendment  changing  the  plan  year  is  adopted. 

(ii)   Fbr  the  plan  year  following  the  short  pbn  year, 

the  Final  Filing  Due  Date  is  the  later  of: 

(A)  the  ISth  day  of  the  8th  full  calendar  month 

/following  the  month  in  which  the  plan  year  begins, 
(B)  30  days  alter  the  date  on  which  the  plan 
amendment  changing  the  plan  year  is  adopted. 

b.  Refunds.  Each  ptan  year's  premium  filing($)  and 
p;iynieni(s)  must  reflect  and  be  based  on  a  ftjR  12-month 
plan  year.  You  may  not  prorate  the  premium  for  the  short 
pian  year.  When  a  change  in  plan  year  resulting  from  a  pbn 
amendment  resulu  in  a  duplicate  or  overlapping  premium 
payment,  you  may  request  a  refund.  'R)  request  a  refund, 
wnie  separately  to  the  address  shown  in  Part  D,  Item  2. 
Fnclose  copies  of  the  relevant  Form  It  that  you  Wed.  We 
will  then  cakubte  the  amouiM  of  your  refund  by  prorating 
the  premium  for  the  then'  ptaa  year  on  a  nxnthly  basis 
(treating  a  part  of  a  inoatli  at  a  fiill  month). 


Uxample  1 


Dy  plan  amendment  adopted  on  December  1, 
19^  a  ptaa  danges  from  a  plan  year 
beginning  January  1  to  a  plan  year  beginning 
June  1.  This  results  io  a  short  ptan  year  beginnmg  January 
1,  1989,  and  ending  May  31,  1989.  The  plan  always  has 
fewer  than  SCO  participants.  The  Final  Filing  Due  Date  for 
the  shon  plan  year  it  September  15,  1969.  The  Fmal  FUing 
Due  Date  for  the  new  plan  year  beginning  on  June  1,  1989, 
is  February  IS,  1990.  The  plan  o««t  a  fUl  ycar^  premium 
for  the  shon  plan  year,  and  may  request  a  refund  for  the 
period  June  through  December  of  1989. 


Ijmmple  2 


By  pian  amendment  adopted  on  Oaober  1, 
1989,  and  made  retroactively  effective  to 
February  1. 1989,  a  plan  changes  from  a  plan 
year  beginning  on  January  1  lo  a  plan  year  beginning  on 
February  1.  The  plan  alwa^a  bat  fewer  than  SOO  panidpentt. 
The  Final  Filing  Due  Date  for  the  plan  year  that  began  on 
January  1,  1969,  it  September  IS,  1969.  The  Final  FUing 
Due  Date  for  the  new  ptan  year,  ivhidi  began  Fcbruaty  I, 
1989,  it  October  31,  19».  The  ptaa  owet  •  ful  year^ 
premium  for  the  short  plan  year,  and  may  request  a  refimd 
for  the  period  February  through  December  of  1969. 


Exafflpfe3 


By  pbn  amendmem  adopted  on  May  31, 
1989,  and  made  retroactively  effective  to  April 
1,  1989,  a  plan  changes  from  a  plan  year 
beginning  January  1  to  a  plan  year  beginning  April  1.  The 
plan  always  has  SOO  or  more  partidpants.  The  First  Filing 
Due  Date  for  the  shon  plan  year  is  Februaiy  28,  19S9,  and 


Example 


the  Final  Filing  Due  Date  is  September  IS,  1969.  The  Rrsi 
Filing  Due  Date  for  the  new  plan  year,  which  began  April  1, 
1989,  it  May  31,  1969,  and  the  Final  Fdiag  Due  Dale  it 
Deoanber  IS,  1969.  The  plan  owes  a  fit!  year's  premium 
for  the  shon  pbn  year,  and  may  request  a  refund  for  the 
period  April  through  December  of  1989. 

5.  Saturday,  Sunday  And  Federal  Holiday 

a.  Filing  Due  Dates.  In  computing  any  period  of  time 
described  in  the  premium  regubtion  and  these  iastructions, 
the  day  of  the  event  or  default  from  which  the  period  of  tinw 
Ixgint  to  run  is  not  counted.  The  last  day  of  the  period  is 
ooumed,  unless  it  falls  on  a  Saturday,  Sunday  or  Federal 
bolday,  in  which  event  the  period  runs  until  the  end  of  the 
next  day  which  is  not  a  Saturday,  Sunday  or  Federal  holiday. 

Pbns  with  pbn  years  beginning  on  February  I, 
1989,  normally  would  have  a  Fmal  Filing  Due 
Date  of  October  15,  1989.   Because  that  day 
is  a  Sunday,  the  due  date  is  Monday,  October  16,  1989. 

b.  Interest  and  Penalty  Charges.  When  computing  bte 
payment  interest  and  penalty  charges,  Saturdays,  Sundays  and 
Federal  bolid.i>s  are  indudcd. 

6.  Postmark  Date  Is  Controlling 

We  will  consider  that  you  filed  Form  l-ES  or  Form  1 
and  your  premium  payment  on  the  date  on  which  the  mailing 
envelope  it  postmarked  by  the  United  States  Postal  Service. 
If  the  envelope  docs  noi  contain  a  legible  Postal  Service 
postmark,  we  will  consider  that  you  filed  the  form  and 
payment  on  the  date  that  is  three  days  before  the  date  on 
which  we  receive  it.  Wc  wiU  disreprd  any  private  pottage 
meter  date. 

7.  Relationship  Between  PBGC  Form  1 
And  Form  5500  Series 

a.  Due  Dates.  For  manjr  pbnt,  the  deadline  for  filing 
the  PBGC  Form  I  and  the  Form  5500  scries  may  coincide. 
This  occurs  when  a  corporate  pbn  sponsor  takes  the 
automatic  6-month  extension  fbr  filing  iu  corporate  tax 
return.  This  extcasion  automatically  extends  the  due  date  for 
fihng  the  Form  5500  series  to  the  tax  due  date. 

A  calendar  year  pbn  has  a  Final  Filing  Due 
Date  for  the  PBGC  Form  1  of  September 
15th.  The  corporate  tax  deadline  for  a 
calendar  year  tax  year  it  March  15th,  and  the  corporate  pbn 
sponsor  takes  the  automatic  extension  to  September  15th. 
This  would  make  the  due  date  for  the  Form  5500  series 
(whidi  it  nomilly  July  31st  far  a  calendar  year  plan)  also 
September  15th.  NOTE:  Extensions  of  time  to  file  the 
Fbrm  5500  series  do  not  extend  the  Filing  Due  Dates  for  the 
fiKjc  rorms. 

b.  Panidpani  Cbunt.  Funhcr,  the  panidpant  count  for 
premium  computation  purposes  far  the  PBGC  Form  1  and 
the  partidpant  count  for  the  Fbrm  5500  series  filed  in  the 
same  year  (1989  Form  1  and  1988  Form  5500)  are  generally 
determined  as  of  the  same  dote,  i.e.,  the  last  day  of  the  plan 
year  preceding  the  year  of  the  filing,  and  therefore,  these 
numbers  should  generally  be  the  same. 

c.  Pbn  Years  Covered  By  F>rms.  However,  there  is  a 
CRITICAL  DIFFERENCE  between  the  two  filings.  The 
Form  1  is  filed  for  the  currem  pbn  year  and  the  Form  5500 
series  it  filed  for  the  previous  pbn  year. 


Example 
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PartD      ADDRESSES 

1.  Where  lb  File  Form  l-ES  And  Form  1 

a.  Mail  Service.  Mail  Form  l-ES  and  Form  1  with 
your  premium  paymem(s)  ta 

Pension  Benefit  Guaranty  Corporation 
RO.  Bgk  1056S5 
Atlanta,  GA  30348-5655 

Do  not  use  this  address  for  any  purpose  except  to  mail 
Form  l-ES  and  Form  1  and  your  premium  paytnent(s). 

b.  Delivery  Service.  Alternatively,  if  you  use  a  mail 
delivery  service  that  does  not  deliver  to  a  P.O.  Box,  the 
Form  l-ES  and  Form  1,  along  with  your  premium  payment, 
may  be  hand-delivered  to: 

Retail  Lockbox  Processing  Center 
PBGC  Lockbox  105655 
1740  Phoenix  Highvray 
College  Park,  GA  30349 

2.  Where  lb  Obtain  Form  l-ES  And  Form  1 

a.  PBGC  Mailing.  We  will  mail  a  Premium  Payment 
Package  containing  a  Form  l-ES  and  Form  1  and  a 
Schedule  A  to  the  plan  sponsor  of  each  pbn  that  filed  a 
Fbrm  1  the  previous  year.  We  will  mail  these  forms  to  the 
address  shown  in  Item  1  of  the  Form  1,  at  least  45  days 
before  the  expected  Filing  Due  Date. 

b.  Form  Requests. 

(i)  Plan  Administrator.  If  you  do  not  receive  a 
package,  it  is  your  responsibility  to  obtain  it  lb  do  so 
or  if  you  need  extra  copies,  contact: 

Pension  Benefit  Guaranty  Corporation 

FOD/Premium  Operations  Dtvisioo  (33700) 

2020  K  Street  NW 

>^^shington,  DC  20006-1860 

Phone:  (202)  77M825 
This  is  not  a  toll-free  number.  We  cannot  accept  coiled 
calls. 

You  may  also  obtain  extra  copies  of  the  Premium 
Payment  Package  and  forms  from  the  Pension  and  Welfare 
Benefits  Administration  of  the  U.S.  Depanment  of  Labor 
(see  addresses  following  the  instructions). 

(ii)  Pension  Practitioner.  If  you  are  a  pension 
practitioner  serving  many  covered  pbns,  you  may  wish  to 
receive  a  single  copy  (for  duplicating)  or  a  bulk  shipment 
of  the  Premium  Payment  Package  and  forms.  If  so, 
complete  the  order  blank  at  the  end  of  this  Premium 
Payrnent  Package.  Check  the  appropriate  box  at  the 
bottom  of  the  order  blank. 

c.  Facsimile.  You  may  photocopy  Form  l-ES  and 
Schedule  A.  If  you  send  us  a  photocopy,  it  must  be  signed 
in  ink.  We  will  noi  accept  a  photocopy  of  your  signature. 
The  PBGC  will  permit  the  use  of  re-typed  or  other  facsimile 
forms.  However,  any  such  forms  must  present  the  same 
information  in  the  same  locatioo  as  on  the  PBGC  forms. 

d.  Forms  Fbr  Prior  Years.  If  you  are  filing  for 
previous  years,  you  may  use  the  current  Form  1  and  other 
premium  forms,  but  at  the  top  of  the  form,  you  should  write 
the  year  for  which  you  are  filing.  However,  if  the  forms  are 
not  the  same,  be  sure  to  indude  all  information  required  on 
the  previous  form. 

3.  Where  lb  Get  Help 

In  Filing  The  Form  l-ES  Or  Form  1 

If  you  have  any  questions  concerning  your  filing, 
induding  questions  about  the  variable  rate  ponion  of  the 


stngle-employer  premium,  you  should  contact  us  at  the 
address  or  phone  number  given  in  Item  2  above. 

4.  Where  lb  Get  A  Coverage  Determination 

If  you  have  any  questions  concerning  whether  your  plan 
it  covered  or  wish  to  obtain  a  coverage  dcterminaiioo, 
contact: 

Pension  Benefit  Guaranty  Corporation 

iOD/Coverage  and  Inquires  Branch  (2S400) 

2020KStrect  NW 

Washington,  DC  20006-1860 

Phone:  (202)  778-8800 
This  is  not  a  toll-free  number.  We  cannot  accept  colica 
calls. 


Part  E      HOW  TO  CORRECT  A  FILING 

1.  Check  Without  A  Form  l-ES  Or  Form  1 

If  you  inadvenently  sent  in  your  check  without  the 
Form  l-ES  or  Form  1,  as  applicable,  send  the  correct  form 
to  the  address  shown  in  Pan  D,  Item  2. 

2.  Form  Without  A  Check 

If  you  have  inadvenently  sent  us  Form  l-ES  or  Form  I 
without  enclosing  your  check,  we  will  return  your  form  to 
you.  Enclose  your  check  with  the  returned  form  and  mail 
them  to  the  address  shown  in  Pan  D,  Item  1. 

3.  Amended  Filing-Premium  Underpayment 

If  you  discover  after  you  have  filed  a  Form  1  with  us 
that  you  have  inadvenently  made  an  error  io  your  panidpant 
count  or  in  the  caicubtion  of  the  variable  rate  ponion  of  the 
premium  due,  you  may  use  the  extra  forms  in  this  booklet  to 
file  an  amended  form.  Print  or  type  at  the  top  of  the 
Form  1  and  Schedule  A  'AMENDED  FILING'.  Fill  in  the 
Fbrm  1  aixl  Schedule  A  as  you  would  for  your  annual  filing. 
Enter  the  correct  total  in  Item  15(a)  for  the  fbt  rate  ponion 
of  the  premium  and  the  correct  varbble  rate  amount  in  Item 
lS(b)  and  enter  the  total  of  Items  lS(a)  and  15(b)  in  Item 
15(c).  (For  multiempkjyer  plans,  enter  the  corrected 
premium  amount  in  Item  14.)  Subtract  from  this  result  the 
amount  previously  paid  as  shown  in  Item  16  and  enter  the 
difference  in  Item  17.  Write  the  amount  of  your  check  for 
the  net  amount  of  the  premium  due  in  the  space  provided 

for  'CHECK  for  S '  on  the  Form  1.      MaU  your 

amended  Form  1  and  Schedule  A  and  check  to  the  address 
shown  in  Pan  D,  Item  1. 

4.  Amended  Filing-Premium  Overpayment 

If  you  discover  after  you  have  filed  a  Form  1  with  us 
that  you  overpaid  your  premium,  follow  the  instructioos  in 
Item  3,  except  that  the  difference  between  the  amount  owed 
and  the  amount  previously  paid  should  be  entered  in  Item  18. 
Also,  you  must  check  the  appropriate  box  indicating  whether 
you  want  this  amount  refunded  to  you  or  credited  against 
your  premium  for  next  year.  If  you  fail  to  check  either  of 
the  boxes,  we  will  automatically  credit  the  overpayment 
against  next  year's  premium.  Mail  your  amended  Fbrm  1 
and  Schedule  A  to  the  address  shown  in  Pan  D,  Item  Z 
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5.   How  to  Correct  An  Address 

Sec  Pan  G,  Item  1  in  tbe  inftructknt  if  you  need  to 
oocrect  your  addreat  and  arc  doing  to  at  (be  tame  time  you 
are  making  your  premium  filing. 

However,  to  keep  our  record*  current  and  to  ensure  that 
your  farm  will  be  mailed  to  the  correct  addreai,  you  shoukl 
provide  us  witb  your  current  addreas  as  soon  m  a  change  has 
occurred.  Ym  may  do  so  by  oootacting  us  either  in  writing 
or  by  phone  using  the  informatioa  found  in  Part  D,  Item  2. 

Put  F       LATE  PAYMENT  CHARGES 

If  we  receive  a  premium  payment  after  the  Filing  Due 
Date,  we  will  bill  the  plan  for  the  appropriate  Late  Payment 
Charges.  Tbe  charges  include  both  interest  and  penalty 
charges.  The  charges  are  based  on  the  outstanding  premium 
amount  due  at  the  Filing  Due  Date. 

1.  Interest  Charges 

The  Late  Payment  Interest  Charge  is  set  by  ERISA  and 
canooi  be  waived  by  ut.  The  interest  rate  charged  is 
cstaWiihrrt  periodical^  (currently  on  a  quarterly  basis)  and 
tbe  interest  rates  are  published  in  Appendii  A  to  the 
premium  regulation. 

Late  Payment  Interest  Charges  will  be  assessed  for  any 
premiam  amount  not  paid  when  due,  whether  because  of  an 
estimated  pertidpant  count  or  an  erroneous  participeni  count 
or  other  mistake  in  computing  the  premium  owed. 

2.  Penalty  Charges 

The  Late  Payment  Penalty  Charge  is  established  by  us, 
sulj^ea  to  ERISAs  restriction  that  the  penalty  not  exceed  100 
percent  of  the  unpaid  amount  Currently,  the  Late  Payment 
Penalty  Charge  is  the  greater  o£ 

a.  S  percent  per  month  (or  firactioa  thereof)  of  the 
unpaid  preiniuni,  or 

b.  S2S.00, 

but  not  more  than  100  percent  of  the  unpaid  premium. 
(Penalty  charges  for  premiums  due  for  plan  yean  prior  to 
1964  may  be  found  in  (2610.8  of  tbe  premium  regulatioo.) 

3.  PBGC  Waivers 

Prior  to  the  Filing  Due  Date,  if  you  can  show  substantial 
hardriiip  and  that  you  will  be  able  to  pay  the  premium  within 
60  days  after  the  Filing  Due  Date,  you  may  request  us  to 
waive  the  Late  Payment  Penalty  Charge.  If  we  grant  your 
request,  we  will  waive  the  Late  Payment  Penalty  Charge  for 
up  to  60  days.  >taivcrs  may  also  be  granted  based  on  any 
other  demonstration  of  good  cause. 

lb  request  a  waiver,  write  separately  ta 

Pension  Benefit  Guaranty  Corporation 

FOD/Financtal  Programs  Division  (33600) 

2020KStreet  NW 

>Abshington.  DC  20006-1860 
It  it  YOUR  responsibility  as  plan  administrator  to  obtain 
the  necessary  forms  and  submit  filings  on  time.    We  will 
NOT  waive  late  payment  charges  resulting  firom  your  failure 
lodosa 

4.  IRS  Extensions 

NOTE:  If  the  Internal  Revenue  Service  has  granted  the 
plan  an  extension  of  the  due  date  for  filing  the  Form  SSOO 


series,  this  does  NOT  extend  the  Filing  Due  Date  fior 
Form  1. 

5.   Minimizing  Late  Payment  Charges 

If  you  are  having  difficulty  determining  the  actual 
participant  count  prior  to  the  First  Filing  Due  Date,  see  Part 
C,  Item  1  'Pariidpant  Count,"  on  how  to  file  using  an 
estimated  participant  count  This  will  minimize  the 
assessment  of  Late  Payment  Charges  to  the  plan. 

If  you  are  having  difficulty  determining  your  plan's 
premium  prior  to  the  Final  Filing  Due  Date,  you  can  file  the 
Form  1  using  an  estimate.  You  can  then  file  an  Amended 
Form  1  reflecting  the  actual  figure  (see  Part  E  for 
procedure).  This  wiD  minimize  the  assessment  of  Late 
Payment  Charges  to  the  plan. 

If  you  file  a  Form  1-ES  for  your  plan  by  iu  First  Filing 
Due  Date,  you  may  be  able  to  avoid  a  Late  Payment  Penalty 
Charge  with  respea  to  that  payment  (see  Part  C).  However, 
if  the  flat-rate  amounts  paid  with  your  Form  1-ES  and 
Form  1  total  less  than  the  flat  rate  portion  at  your  premium 
fbr  a  single-empioyer  plan  (or  the  total  premium  for  a 
multiemployer  plan),  then  you  will  be  charged  a  Late 
Payment  Penalty  Charge  (as  well  as  an  Interest  Charge)  on 
the  sbort£all  firom  the  Form  1-ES  First  Filing  Due  Date  until 
tbe  shortfall  is  paid. 

Part  G      LINE-BY-LINE  INSTRUCTIONS 
FOR  FORM  1 

The  Item*  numbers  below  refer  to  the  Item  or  Line 
numbers  on  the  Form  1. 

Item  1      Name  Of  Plan  Sponsor 

Enter  the  name  and  address  of  the  plan  sponsor. 

If  the  address  or  name  printed  on  the  cover  of  the 
PBGC  Premium  Payment  Package  has  changed  since  your 
last  filing,  enter  the  oorrea  address  in  tbe  space  provided  and 
check  the  box  in  the  upper  right  hand  comer  of  Item  1. 

It  is  veiy  important  that  the  address  shown  in  Item  1  be 
correct,  since  this  is  the  address  we  will  use  to  mail  your  next 
Premium  Payment  Package. 

The  term  "plan  sponsor'  means: 

(a)  the  employer(s),  in  the  case  of  a  single-employer 
pension  plan; 

(b)  the  employee  organization,  in  the  case  of  a  plan 
established  or  maintained  by  an  employee  organization;  or 

(c)  in  the  case  of  a  plan  established  or  maintained  by 
two  or  more  employen  and  one  or  more  employee 
organizations,  the  association,  committee,  joint  board  of 
trustees,  or  other  similar  group  of  representatives  of  the 
parties  who  esublish  or  maintain  the  ptaiL 

Item  2      Name  Of  Plan  Administrator 

Enter  the  name  and  address  of  the  plan  administrator. 

Item  3      Plan  Sponsor's  EIN  and  PN 

Item  3(a)  EIN  For  The  Plan  Sponsor 

Enter  the  EIN  for  the  plan  sponsor.   Be  sure  that  the 

EIN  entered  here  is  the  same  as  the  EIN  entered  on  the 

Form  5S00  series  for  the  plan  year  preceding  the  premium 

payment  year. 

For  plans  with  more  than  one  empfoyer  that  meet  the 

definition  of  a  multiemployer  plan,  enter  the  EIN  assigned  tp 


the  joint  board  of  trustees.  In  the  case  of  a  plan  to  which 
more  than  one  empfoyer  contributes  (other  than  a 
multiemployer  plan),  enter  the  EIN  of  the  plan  sponsor 
identified  in  Item  1.  In  the  case  of  a  controlted  group  plan, 
enter  the  EIN  of  the  parent  or,  if  there  is  no  parent,  of  the 
largest  empkiyer. 

Item  3(b)  Plan  Number 

Enter  the  Plan  Number  (PN)  for  the  plan.  Be  sure 
that  the  PN  entered  here  is  the  same  as  the  PN  entered  on 
the  Form  5500  series  for  the  plan  year  preceding  tbe 
premium  payment  year. 

Item  3(c)  Does  EIN/PN  Match  Form  5500? 

Does  the  EIN  in  item  3(a)  and  the  PN  in  item  3(b) 
match  exactly  the  EIN  and  PN  entered  on  the  Form  5500 
scries  for  tbe  plan  year  preceding  the  premium  payment  year? 
Check  the  "Yes"  or  "No"  bosc  If  no,  attach  an  explanation 
including  the  EIN/PN  used  for  the  Fbrm  5500  filing,  and  for 
single-employer  plans,  enter  that  EIN/PN  on  the  top  of  the 
Schedule  A. 

Item  4      Change  In  EIN  Or  PN 

This  item  shoukl  be  completed  to  repon  a  change  in 
EIN  or  PN  since  your  last  Form  1  or  Form  1-ES  filing.  The 
EIN  of  the  plan  sponsor  or  the  PN  may  change  for  a  number 
of  reasons,  including  the  acquisition  of  a  division  or  of  an 
entire  company,  or  because  of  a  mistake  in  your  previous 
Form  1  filing. 

Item  4(a)  Change  In  EIN 

Enter  the  previous  EIN  in  the  space  provided. 

Item  4(b)  Change  In  PN 

Enter  the  previous  PN  in  the  space  provided. 

Item  4(c)  EIN/PN  Change 

If  the  EIN  or  PN  has  changed  for  any  reason  other  than 
a  plan  merger,  check  the  box  in  Item  4(c),  "EIN/PN  Change." 

Item  4(d)  Merger  Change 

If  the  EIN  or  PN  has  changed  because  your  plan 
merged  with  another  plan,  check  the  box  in  Item  4(d), 
"Change  Due  to  Merger."  (If  more  than  one  plan  has 
merged  into  the  plan  whose  EIN/PN  is  entered  in  Item  3, 
attach  a  separate  sheet  listing  the  EIN/PN's  that  were  merged 
and  provide  any  necessary  explanation.) 

Item  4(e)  Effective  Date 

Enter  the  effective  date  of  the  change  in  EIN/PN. 

Item  5      Coverage  Status 

If  the  plan  is  covered  under  section  4021  of  ERISA, 
check  5(a)  "Covered". 

If  you  are  not  certain  if  the  plan  b  covered,  check  5(b) 
"Uncertain."  See  Part  B,  Item  1,  and  Part  D,  Item  4,  of 
these  instructions. 

If  you  check  "Uncertain,"  you  must  complete  Form  1  and 
pay  the  appropriate  premium  as  if  the  plan  were  covered. 
Attach  a  separate  sheet  to  explain  the  reason  why  you 
checked  "Uncertain."  ^ 

Item  6      Filing  Status 


Item  6(a)  First  Plan  Filing 

Check  the  "Yes"  box  if  you  are  filing  for  the  first  time, 
and  the  "No"  box  if  you  are  filing  for  a  second  or  subsequent 
time. 

Item  6(b)  Terminated  Plan 

Check  the  "Yes"  box  if  you  have  issued  notices  of  intent 
to  terminate  to  affected  parties  (with  respea  to  a  sing*e- 
empkjycr  plan),  or  you  have  filed  a  Notice  of  Ibrmination 
with  PBGC  (wiih  respea  to  a  multiemptoyer  plan). 

If  you  check  "Yes",  enter  the  date  the  assets  were 
distributed  on  line  6(bXl)  or  enter  the  date  a  trustee  was 
appointed  under  scaion  4042  of  ERISA  on  line  6(bX2).  If 
neither  event  has  occurred  then  enter  "UNKNOWN"  in  the 
space  provided  for  the  dates. 

NOTE:  You  must  continue  to  file  Form  1  and 
Form  1-ES,  if  applicable,  and  pay  premiums  through  and 
including  tbe  plan  year  in  which  all  assets  are  distributed  or 
a  trustee  to  administer  the  plan  is  appointed  under  seaion 
4042.  See  Part  B,  Item  2,  of  these  instructions. 

Item  7      Plan  Date 

Enter  the  plan  date.  For  new  or  continuing  plans 
covered  under  seaion  4021  Of  ERISA  enter  the  later  of  - 

a  the  date  on  which  the  plan  was  formally  adopted 
(see  Example  1),  or 

b.  the  date  on  which  the  plan  became  effeaive  with 
respea  to  benefit  accruals  for  future  service  (see  Iixampic  2). 

Fbr  existing  plans  not  previously  covered  under  section 
4021  of  ERISA,  enter  the  date  on  which  the  plan  became 
covered  under  that  seaion  (see  Example  3). 

If  the  plan  has  been  amended  or  completely  restated, 
show  the  original  plan  date. 


Example  1 


effeaive 
Oaober  1,  1989. 


A  plan  with  a  calendar  year  plan  year  was 
adopted  on  Oaober  1,   1989,  with  benefit 
accruals    for    fijture    service    retroactiveiy 
to    January  1,     1989.         Tbe     plan     date     is 


Example  2 


A  new  plan  with  a  caleixlar  year  plan  year  was 
adopted  on  November  3,  198a  The  plan 
became    effeaive    for    benefit    accruals    for 

future   service  on  January  1,    1989.      The   plan  date  is 

January  1,  1989. 


Example  3 


A  professional  service  employer  maintains  a 
plan  that  always  has  had  20  participants.  This 
type  of  plan  is  not  a  covered  plan  under 
ERISA  seaion  4021,  provided  it  never  has  had  more  than  25 
participants.  However,  on  Oaober  10, 1989,  the  plan  for  the 
first  time  has  26  participants.  As  of  that  date,  it  is  a  covered 
plan  and  will  continue  to  be  a  covered  plan  regardless  of  the 
plan's  future  participant  count.  The  plan  date  is  Oaober  10, 
1989. 

Item  8      Industry  Code 

Enter  the  4  digit  code  that  best  describes  the  nature  of 
the  empkiyer's  business.  If  more  than  one  empkiyer  is 
involved,  enter  the  industry  code  fbr  the  predoininant 
business  aaivity  of  all  employers.  Choose  one  code  from  the 
list  at  the  tiack  of  this  package. 
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Item  9      Name  Of  Plan 

Eoter  tbe  complete  naine  of  the  plan  as  stated  in  the 
plan  document.  For  example.  The  ABC  Company  Pension 
Ptan  for  Salaried  PenonneL' 

Item  10    Name  And  Phone  Number 
Of  Plan  Contact 

Enter  the  name  and  phone  number  of  the  person  we 
may  ooniao  if  we  have  any  questions  concerning  this  filing. 
If  Fonn  1  was  completed  by  a  plan  consultant,  you  may  enter 
the  consultant's  name  and  phone  number. 

Item  11    Plan  lype 

Check  the  appropriate  boi  to  show  plan  type.  For 
purposes  of  determining  plan  type,  aO  trades  or  businesses 
(whether  or  not  incorporated)  thai  are  under  common  control 
are  considered  to  be  one  employer. 

Item  11(a)     Multiemployer  Plans 

Check  Item  11  (aX  "Multiemployer  Plan,*  If  the  plan  is  a 
multiemployer  piaa 

AO  plans  that  file  tbe  Form  SSOO  series  for  the  preceding 
plan  year  as  a  'Multiemployer  Plan'  should  file  the  PBGC 
Form  1  fbr  tbe  current  plan  year  as  a  multiemployer  plan. 
If  the  two  filings  do  not  both  report  a  multiemplc^cr  plan, 
you  must  provide  an  exptanatioo  oo  a  separate  sheet  attached 
to  the  Bom  1.  All  other  Form  5500  series  plan  type 
categories  are  considered  as  single-employer  plans  for  the 
PBGC  Form  1  filing. 

For  any  plan  year  beginning  oo  or  after  September  26, 
I960,  a  multiemployer  plan  is  a  plan  • 

a.  to  which  more  than  one  employer  is  required  to 
contribute. 

b.  which  is  maintained  pursuant  to  one  or  more 
coiieaive  bargaining  agreetnents  between  one  or  more 
employee  organizations  and  more  than  one  employer,  and 

e.  which  satisries  such  (Xher  requirements  as  the 
Secretary  of  Labor  may  prescribe  by  regulatioo. 

(Tbe  above  definition  does  not  apply  to  a  plan  that 
eleaed  on  or  before  September  26,  1981,  with  PBGCs 
approval,  not  to  be  treated  as  a  multiemployer  plan  (see 
ERISA  sectioa  4303).  Such  a  plan  is  treated  as  a  singie- 
employer  plan.) 

Tbe  plan  administrator  of  a  multiemployer  plan  MUST 
file  a  Form  1  and,  if  applicable.  Form  1-ES  and  pay  a 
premium  for  the  plan  as  a  whole.  The  administrator 
CANNOT  file  a  separate  Form  1  (or  Form  1-ES)  and  pay  a 
premium  for  each  individual  employer. 

Item  11(b)     Single-Employer  Plans 

Check  Item  11(b),  "Single-Employer  Plan*,  if  the  plan 
does  not  meet  the  above  definition  of  multiemployer  plan. 

A  single-employer  plan  includes  a  "multiple  employer 
plan.*   A  multiple  employer  plan  is  a  plan  • 

a.     to  which  more  than  one  cmplayer  contributes,  and 

h.  that  does  NOT  satisfy  the  definition  of 
mulTiemplaycr  plan,  or  that  elected  oo  or  before  September 
26,  1981,  with  PBGCs  approval,  not  to  be  treated  as  a 
multiemployer  plan  (see  ERISA  sectioa  4303). 

If  several  emplcqiers  participate  in  a  program  of  benefiu 
wherein  the  funds  attributable  to  each  employer  are  available 
only  to  pay  benefiu  to  that  employer's  employees,  then  the 
plan  administratar  MUST  file  a  separate  Form  1,  and,  if 
applicible.  Form  1-ES  and  pay  a  premium  for  each  individual 
employer. 


If  several  employers  participate  in  a  program  of  benefits 
wherein  the  funds  attributable  to  each  employer  are  available 
to  pay  benefiu  to  all  participants,  then  the  plan  administratar 
MUST  file  a  Farm  1,  and,  if  applicable.  Form  1-ES  and  pay 
a  premium  fbr  the  plan  as  a  whole.  Separate  filings  and 
premiums  CANNOT  be  submitted  fbr  each  individual 
employer. 

If  separate  plans  are  maintained  for  different  groups  of 
employees,  regardless  of  whether  each  has  the  same  sponsor 
or  the  sponsors  are  part  of  the  same  controlled  group,  then 
the  plan  adffiinistrator(s)  MUST  file  a  separate  Form  1,  and 
if  applicable,  Form  1-ES  and  pay  a  premium  fbr  each  plan. 

Item  12    Plan  Year 

Enter  the  beginning  date  of  the  plan  year  fbr  which  you 
are  making  the  premium  payment 

If  the  ooonth  and  day  on  which  the  plan  year  begins  is 
not  the  same  as  that  shown  on  the  last  Form  1  you  filed  with 
us,  thcQ  check  the  boc  in  Item  12.  Attach  a  separate  sheet 
with  a  brief  explanation  for  the  change. 

Item  13    Participant  Count 

Enter  the  total  number  of  participants  covered  by  the 
plan.  This  is  the  number  on  which  the  plan's  premium  is 
based. 

a.   Participant  Definition 

For  the  purposes  of  Item  13,  a  "participant"  is  an 
individual  who  is  induded  in  one  of  the  categories  below: 
(i)    Active 

(A)  Any  individual  who  is  currently  in 
employment  covered  by  the  plan  and  who  is  earning 
or  retaining  credited  service  under  the  plan.  This 
category  includes  any  individual  who  is  considered 
covered  under  Code  minimum  coverage  rules  but 
docs  not  have  accrued  benefits. 

(B)  Any  ooo-vcsted  individual  who  is  not 
currently  in  employment  covered  by  the  plan  but 
who  is  earning  or  retaining  credited  service  under 
the  plan.  This  category  does  not  include  a  noo- 
vested  former  employee  who  has  incurred  a  break 
in  service  the  greater  of  one  year  or  the  break  in 
service  period  specified  in  the  plan. 

fa)  Inactive 

(A)  Inactive  Receiving  Benefits.  Any  individual 
who  is  retired  or  separated  form  employment 
covered  by  the  plan  aiid  who  is  receiving  benefits 
under  the  plan.  This  category  docs  not  include  an 
individual  to  whom  an  insurer  has  made  an 
irrevocable  commitment  to  pay  all  the  benefiu  to 
which  the  individual  is  entitled  under  the  plaa 

(B)  Inaaive  Entitled  to  Future  Benefits.  Any 
individual  who  is  retired  or  separated  fixxn 
empkjyment  covered  by  the  plan  and  who  is  entitled 
to  begin  receiving  benefiu  under  the  plan  in  the 
future.  This  category  does  not  include  an  individual 
to  whom  an  insurer  has  made  an  irrevocable 
commitment  to  pay  all  the  benefiu  to  which  the 
individual  is  entitled  under  the  plan. 

(iii)  Deceased. 

Ar^  deceased  individual  who  has  one  or  more 
beneficiaries  who  are  receiving  or  entitled  to  receive 
benefiu  under  the  plan.  This  category  does  not  include 
an  individual  if  an  insurer  has  made  an  irrevocable 
commitment  to  pay  all  the  benefiu  to  which  the 
beneficiaries  of  that  individual  are  entitled  under  the 
plan. 


b.   Participant  Count 

Count  the  number  of  plan  participanu  as  of  the  LAST 

DAY  OF  THE  PRECEDING  PIj\N  YEAR  (see  Examples 

1  and  2),  except  as  follov^ 

(i)  New  or  Newly  Covered  Plans.  If  this  is  a  new 
plan  or  a  newly  covered  plan,  count  participanu  as  of 
the  first  day  of  the  plan  year  for  which  you  arc  making 
the  premium  payment,  or  the  first  day  the  plan  became 
effective  for  benefit  accruals  for  future  service,  if  that  is 
later  (see  Example  3). 

(ii)  Certain  Mergers  or  Spinoffs.  If  the  plan  is  the 
transferee  plan  in  a  merger  or  the  transferor  plan  in  a 
spinoff  and  the  transaction  mecu  tbe  conditions 
described  in  (A)  and  (B)  bekw,  count  panidpanu  as  of 
the  first  day  of  the  plan  year  for  which  you  are  making 
the  premium  payment  (see  Examples  4  and  S).  A  plan 
merger  or  spinoff  (as  defined  in  the  regulations  under 
seoion  414(1)  of  the  Code)  is  covered  by  this  rule  if  - 

(A)  a  merger  is  effective  on  the  first  day  of  the 
transferee  (the  continuing)  plan's  plan  year,  or  a 
spinoff  is  effective  on  the  first  day  of  the  transferor 
plan's  plan  year,  and 

(B)  the  merger  or  spinoff  is  not  de  minimis,  as 
defined  in  the  regulations  under  seaion  414(1)  of 
the  Code  with  respect  to  single -employer  plans,  or 
under  the  PBGCs  regulation  under  section  4231  of 
ERISA  (29  CFR  Part  2672)  with  respect  to 
multiemployer  plans. 


Example  1 


August  31,  1989. 


A  continuing  plan  has  a  plan  year  beginning 

September  1,  1989,  and  ending  August  31, 

1990.    Determine  the  participant  count  as  of 


Example  2 


A  continuing  plan  changes  iu  plan  year  from 
a  calendar  year  to  a  plan  year  that  begins 
June  1,  1989.  For  the  plan  year  beginning 
1989,  determine  the  participant  count  as  of 
For  the  plan  year  beginning  June  1, 


January  1, 

December  31,  1988. 

1989,  determine  the  panicipant  count  as  of  May  31,  1989. 


Examples 


Januaiy  1,  1990. 


A  new  plan  has  a  plan  year  beginning  January 
1,  1990,  and  ending  December  31,  1990. 
Determine    the    panicipant    count    as    of 


Example  4 


Plan  A  has  a  calendar  year  plan  year  and  Plan 
B  has  a  July  1-June  30  plan  year.  Effective 
Januaiy  1,  1989,  Plan  B  merges  into  Plan  A 
(and  the  merger  is  not  de  minimis^  Plan  A  determines  iu 
participant  count  as  of  Januaiy  1,  1989.  (Since  Plan  B  did 
not  exist  at  any  time  during  1989.  it  does  not  owe  a  premium 
for  the  1989  plan  year.) 


Example  5 


Plan  A  has  a  calendar  year  plan  year. 
Effective  Januaiy  1,  1989,  Plan  A  spins  off 
asseu  and  liabilities  to  form  a  new  plan.  Plan 
B  (and  the  spinoff  is  not  de  minimis).  Plan  A  determines  iu 
participant  count  as  of  January  1,  1989.  (Plan  B  also 
determines  iu  participant  count  as  of  January  1,  1989,  since 
it  is  a  new  plan  that  became  effective  on  that  date.) 

c.  Relationship  To  Form  5500 

You  must  also  enter  the  participant  count  reported  on 
the  plan's  Form  5500  series  for  the  plan  year  preceding  the 
premium  payment  year,  if  it  is  different  from  the  entry  in  the 
box  in  Item  13.  This  does  not  apply  to  new  plans  since  they 


are  not  required  to  file  a  Form  5500  scries  for  the  year 
preceding  their  first  plan  year. 

The  participant  count  you  enter  in  Item  13  of  the  PBGC 
Furm  1  is  usually  the  same  as  (bui  may  be  less  than)  the 
participant  count  reported  on  the  plan's  Form  5500  series  for 
the  preceding  plan  year. 

The  Form  5500  participant  count  may  be  higher  because, 
for  premium  purposes,-  you  are  not  required  to  count 
nonvested  participanu  who  have  left  covered  employment  and 
have  incurred  a  one  year  break-in-service  (or  the  break-in- 
service  period  specified  in  tbe  plan,  if  kmger). 

If  the  Form  5500  series  participant  count  is  higher  than 
the  premium  participant  count,  you  may  enter  ui  Item  13  the 
participant  count  you  reported  in  the  Form  5500  series. 
Entering  the  higher  Form  5500  series  participant  count  wig 
increase  the  variable  rate  portion  of  the  premium  payable  by 
single-empkiyer  plans. 

Item  14    Premium  Due  For 

Multiemployer  Plans 

Multiply  the  participant  count  you  entered  in  Item  13  by 


S2.60.       Enter  the  result  in  Item  14. 
premium  due  the  PBGC. 


This  is  the  total 


Item  15    Premium  Due  For 

Single-Employer  Plans 

Item  15(a)      Flat  Rate  Portion 

Multiply  the  participant  count  you  entered  in  Item  13  by 
S 16  and  enter  the  result  in  Item  15(a).  This  is  the  flat  rate 
portion  of  the  premium  that  you  owe. 

Item  15(b)     Variable  Rate  Portion 

In  Item  15(b)  enter  the  amount  entered  in  line  9  of 
Schedule  A.  Tliis  is  the  amount  you  must  pay  for  the 
variable  rate  portion  of  the  premium. 

Item  15(c)      Total  Premiums 

Add  Items  15(a)  and  15(b)  and  enter  the  result  in  Item 
15(c)  of  tbe  Form  1.  This  is  the  total  premium  due  tbe 
PBGC. 

Item  16    Premium  Amount  Previously  Paid 

If  you  filed  a  Form  1-ES  and  paid  any  amount  of  the 
premium  owed  for  the  same  plan  year  for  wtuch  you  arc 
filing  this  Form  1,  enter  amount  paid.  In  addition,  if  you 
claimed  a  credit  on  line  18  of  your  1988  Form  1,  include  the 
amount  of  the  credit  on  line  16. 

Item  17     Premium  Due  The  PBGC 

If  this  is  a  multiemptoyer  plan  and  the  amount  you 
entered  in  Item  14  exceeds  the  amount  entered  in  Item  16, 
subtract  the  amount  entered  in  Item  16  bom  tbe  amount 
entered  in  Item  14  and  enter  the  result  in  Item  17  of 
Form  1.  This  is  the  amount  you  owe  the  PBGC 

If  this  is  a  single-employer  plan  and  the  amount  you 
entered  in  Item  15(c)  exceeds  tbe  amount  entered  in  Item 
16,  subtract  the  amount  entered  in  Item  16  from  the  amount 
entered  in  Item  15(c)  and  enter  the  result  in  Item  17  of  the 
Form  1.   This  is  the  anxHint  you  owe  the    PBGC 

Enclose  with  the  Form  1  a  check  for  the  amount  shown 
in  Item  17  payable  to  the  Pension  Benefit  Guaranty 
Corporation.  Enter  the  amount  of  the  check  payable  in  the 
space  provided.     Write  the  EIN/PN  you  entered  in  Item  3 
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OQ  the  check,  lb  aauire  proper  creditiog  of  your  preonium 
payment,  each  Form  1  for  each  EIN/PN  mint  be  filed  with 
a  check  for  the  exaa  amouu  due  (or  the  pUn.  Do  not 
combine  payments  for  diflcrent  plant  in  ooe  check. 

Item  18    Amount  Of  Overpayment 

If  this  is  a  multiemployer  plan  and  the  amount  you 
entered  in  Item  14  is  lea  than  the  amount  enrercd  in  Item 
16,  subtract  the  amount  entered  io  Item  14  tram  the  amount 
entered  in  Item  16  and  enter  the  result  in  Item  18.  This  is 
the  amount  of  your  overpaymenL 

If  this  is  a  single.«mptoyer  plan  and  the  amount  you 
entered  in  Item  lS(c)  ia  less  than  the  amount  entered  in  Hem 
16,  subiraa  the  amount  emcrcd  in  Item  lS(c)  from  the 
amount  entered  in  Item  16  and  enter  the  rcsuH  in  Item  18. 
This  is  the  amount  of  your  overpayment 

You  may  either  request  a  refund  of  the  overpayment  or 
have  that  amount  acditeJ  against  your  plan's  premium  for 
the  next  plan  year.  Check  the  appropriate  bOK  indicating  your 
choice  beneath  Item  1&  If  you  do  not  check  a  boot,  PBGC 
«iU  automatically  credit  your  oi^rpaymcnt  against  next  year's 
premium  for  the  plan.  An  owerpoymem  oo  one  plan  cannot 
be  applied  to  an  unJerpaynKnt  oo  one  or  more  other  ptam. 

Item  19    Additional  Infonnation 

If  you  have  used  attachments  other  than  the  Schedule  A 
to  explain  any  of  your  answers,  check  the  booL  Be  sure  to 
show  the  plan  name  and  the  EINiTN  at  the  top  of  each 
sheet. 

Item  20    Certification  Of 

Multiemployer  Plan  Administrator 

As  plan  administrator  of  a  muliiemptoyer  plan,  you  must 
sign  the  Form  1  in  this  space.  We  may  return  any  filing  thai 
does  not  have  your  signature.  Single-emplaycr  plans  -  see 
Items  10  and  11  of  Schedule  A  lo  Form  1. 


Part  H      GENERAL  INSTRUCTIONS, 
SCHEDULE  A 

The  instructions  in  this  pert  give  you  the  general 
insiruaions  and  requiremenu  for  filling  out  the  Schedule  A 
that  must  be  attached  to  each  Form  1  for  each  single- 
employer  plan. 

A  key  point  to  filling  out  the  Schedule  A  is  the 
requirement  for  you  to  select  a  Tiling  Method"  for  your  plan. 
Your  plan  may  be  eligible  for  more  than  one  filing  method. 
However,  you  may  seica  only  one  filing  method.  Under 
tome  filing  methods,  it  may  take  more  time  to  complete  the 
Schedule  A  than  under  others.  Some  methods  require  the 
services  of  an  enrolled  actuary. 

In  order  that  you  may  take  advantage  of  the  filing 
method  that  best  suits  your  needs,  we  urge  you  to  review  this 
part  carefully  before  completing  the  Schedule  A. 

The  specific  instruaioos  (or  each  bne  of  the  Schedule  A 
are  in  Part  I,  Line-By  Line-Instructions  for  Schedule  A. 

1.   General  Requirements 

All  single-employer  plans  must  complete  Schedule  A  of 
PBGC  Form  1.  You  will  use  Schedule  A  to  determine  the 
amount  of  the  variable  rate  portion  of  the  premium.  For 
some  plans,  the  amount  will  be  SO.  The  variable  rate 
ponion,  including  a  SO  amount,  must  be  entered  on  both  the 
Schedule  A,  line  9,  and  on  the  PBGC  Form  1,  Line  15(b). 


'%u,  and  in  some  cases  an  enrolled  actuary,  must  certify  that 
the  variable  rate  portion  is  correct  even  if  the  amount  is  SO. 

The  per  participant  variable  rate  ponion  of  the  premium 
is  S6  per  Sl.OOO,  or  (taction  thereof,  of  unfunded  vested 
benefits  as  of  the  last  day  of  the  plan  year  preceding  the 
premium  payment  year,  divided  l^  the  number  of  plan 
panicipants.  The  vested  benefits  must  be  valued  using  an 
interest  rate  required  by  ERISA.   (See  Part  H7.) 

The  variable  rate  portion  may  not  exceed  S34  per 
partidpanL  The  $34  maximum  figure  is  reduced  by  $3  (br 
each  of  the  five  plan  jvars  preceding  the  plan  year  beginning 
in  1988  for  which  the  maximum  deductible  contributions  to 
the  plan  were  made. 

2.  Failure  lb  File  Schedule  A 

If  ynu  fail  to  file  a  completed  and  signed  Schedule  A. 
the  variable  rate  amount  due  wiU  be  the  maximum  S34  per 
participant  charge  and  you  wUI  be  billed  for  that  amount  plus 
penalties  and  imcrcst,  as  applfcabte. 

3.  Computation  Date  For  The  Variable 
Rate  Portion  Of  The  Premium 

The  date  for  the  computation  or  determination  of  the 
variable  rate  portion  for  the  premium  Is  generally  the  last  day 
of  the  plan  year  preceding  the  premium  payment  year  and  is 
the  same  date  as  the  participant  count  date. 

However,  for  new  or  newly  covered  plans,  plans  that  arc 
transferee  plans  in  a  merger  (other  than  a  de  minimis 
merger)  that  is  effective  on  the  first  day  of  the  plan's 
premium  payment  year,  and  plans  that  are  transferor  plans  in 
a  spinoff  (other  than  a  de  minimis  spinoff)  that  is  effective  on 
the  first  day  of  the  plan's  premium  pa>'ment  year,  the  "first 
day  of  the  premium  pa)'mcnt  year  (or,  in  the  case  of  a  new 
or  newly  covered  plan,  the  date  on  which  the  plan  t)ecame 
effective  for  benefit  accruals  for  future  service,  if  later)* 
sbouU  be  substituted  (or  the  last  day  of  the  plan  year 
preceding  the  premium  payment  year"  whenever  that  latter 
date  is  used  in  Parts  H  and  I  of  these  insiruaions.  This 
exception  is  the  same  as  the  exception  for  the  participant 
count  date  for  the  s.imc  situations;  see  the  instructions  under 
Part  G,  Item  13,  for  additional  information  and  examples. 

4.  Filing  Methods 

You  determine  the  variable  rate  portion  of  the  premium 
on  Schedule  A  under  the  "General  Rule"  or  under  an 
optional  filing  method. 

All  single-employen  plans  are  eligible  to  use  the  'tieneral 
Rule."  The  Gerieral  Rule  requires  a  determination  of  vested 
benefits  and  assets  and  a  determination  of  unfunded  vested 
benefits  by  an  enrolled  actuary  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment  year.  (For  a  more 
complete  description  of  the  requirements,  sec  5.a.  belou.) 

Tb  avoid  the  expense  that  might  be  involved  in  using  the 
General  Rule,  you  may  wish  to  consider  using  an  optional 
filing  method. 

The  optional  filing  methods  arc: 

a.  Alternative  Calculation  Method.  (See  S.b.  below.) 

b.  Plans  with  no  vested  partidpams.  (See  S.c(i)  bctow.) 
c     Seaion  412(i)  plans.  (See  5.c(ii)  below) 

d.  Billy  funded  small  plans  (under  SOO  participants). 
(Sec  S.c(iii)  below.) 

e.  Plans  terminating  in  standard  terminations.  (Sec 
5.c(iv)  below.) 

t      Plans    terminating    in    distress    or    involuntaiy 
terminations.   (See  5.c(v)  below.) 


Review  the  requirements  for  each  method  to  see  if  you 
can  or  wish  to  use  it.  The  first  optional  filing  method  -  the 
Alternative  Calculation  Method  •  requires  only  an  adjustment 
of  amounu  determined  as  of  the  first  day  of  the  plan  year 
preceding  the  premium  payment  year  that  were  reported  in 
the  plan's  Form  5500,  Schedule  B. 

If  you  file  under  optional  filing  methods  b.  thitxigh  e., 
you  do  not  have  to  determine  or  calculate  unfunded  vested 
-  benefits  and  you  do  not  have  to  pay  a  variable  rate  ponion 
of  the  premium.  Optional  filing  method  f.  is  a  variation  of 
the  Alternative  Calculation  Method  for  plans  terminating  in 
distress  or  involuntary  terminations.  It  uses  the  Schedule  B 
for  the  termination  plan  year  or.  if  unavailable,  for  the 
preceding  plan  year. 

5.   Requirements  For 
Filing  Method  Selection 

Listed  below  are  the  requirements  for  the  filing  methods 
and  the  kxation  of  the  line-by-line  instructions  for  completing 
Schedule  A  under  each  of  the  filing  methods. 

All  the  filing  methods  require  the  plan  administrator  to 
certify  to  the  correct  completion  of  Form  I  and  Schedule  A, 
and  that  any  information  given  to  the  enrolled  actuary  is  true, 
correct  and  complete.  Additional  certifications  are  noted 
bek)w. 

a.     General  Rule.  Under  the  General  Rule,  an  enrolled 

actuaiy  determines  the  amount  of  unfunded  vested  benefits 

as  of  the  last  day  of  the  plan  year  preceding  the  premium 

payment  year,  in  accordance  with  generally  accepted  actuarial 

principles  and  practices.    A  plan's  unfunded  vested  benefits 

equal  the  excess  of:  (1)  the  plan's  current  liabilify  (within  the 

meaning  of  ERISA  section  302(dX7))  determined  by  taking 

into  account  only  vested  benefits  and  valued  at  the  Required 

Interest  Rate  described  in  Part  H7.  of  these  instructions,  over 

(2)  the  actuarial  value  of  the  plan's  assets  determined  in 

accordance  with  ERISA  seaion  302(cX2)  without  a  reduaion 

for  any  credit  balance  in  the  plan's  fiinding  standard  account. 

(i)    General   Requirements:      The  determination 

under    the    General    Rule    must    refiea    the    plan's 

population  and  provisions  as  of  the  last  day  of  the  plan 

year  preceding  the  premium  payment  year.  The  enrolled 

aauary  must  make  the  determination  using  the  same 

aauarial  assumptions  and  methods  used  by  the  plan  for 

purposes    of    determining    the    minimum     fiinding 

contributions  under  seaion  302  of  ERISA  and  seaion 

412  of  the  Code  for  the  plan  year  preceding  the 

premium  payment  year  (or,  in  the  case  of  a  new  or 

newfy  covered  plan,  for  the  premium  payment  year), 

except  to  the  extent  that  other  aauarial  assumptions  are 

specjficalty   prescribed    by   these    insiruaions   or  are 

necessary  to  reflea  the  occurrence  of  a  significant  event 

described  in  Part  116.  below,  between  the  date  of  the 

funding  valuation  and  the  last  day  of  the  plan  year 

preceding  the  premium  payment  year.  (If  the  plan  does 

a  fiinding  valuation  as  of  the  last  day  of  the  plan  year 

preceding  the  premium  payment  year,  no  separate 

adjustment  for  significant  events  is  needed.) 

The  value  of  vested  benefits  must  be  determined 
using  an  interest  rate  prescribed  by  ERISA.  This 
interest  rate  is  80%  of  the  knnual  yiekl  on  30-year 
Tleasury  constant  maturities,  as  reponed  in  Federal 
Reserve  Statistical  Release  G.13  or  H.15,  for  the 
calendar  month  preceding  the  calendar  month  in  which 
the  plan  year  begins.  (See  Part  H7.  of  these  insiruaions 
for  further  information  on  the  Required  Interest  Rate.) 


Under  this  rule,  the  determination  of  the  unfunded 
vested  benefiu  may  be  based  on  a  plan  funding  valuation 
done  as  of  the  first  day  of  the  premium  payment  year, 
provided  that  - 

(A)  the  aauarial  assumptions  and  methods 
used  are  those  used  by  the  plan  for  purposes  of 
determining  the  minimum  funding  oontributioos 
under  section  302  of  the  Aa  and  seaion  412  of  the 
Code  for  the  premium  payment  year,  except  to  the 
extent  that  other  aauarial  assumptions  are 
specifically  prescribed  by  these  insiruaions  or  are 
required  to  make  the  adjusimcni  described  in 
paragraph  (B)  betow,  and 

(B)  if  an  enrolled  aauaiy  determines  that  there 
is  a  material  difference  between  the  values 
determined  under  the  vataation  and  the  \-alues  that 
wouk]  have  been  determined  as  of  the  last  day  of 
the  preceding  plan  year,  the  valuation  results  are 
adjusted  to  reflea  appropriately  the  values  as  of  the 
last  day  of  the  preceding  plan  year.  (This 
adjustment  need  not  be  made  if  the  unadjusted 
valuation  woukJ  result  in  greater  unfunded  vested 
benefits.) 

(ii)  Certification  Requirement  (in  addition  lo 
general  plan  administrator  certification):  In  all  cases 
under  the  General  Rule,  an  enrolled  aauaiy  must  certify 
to  the  determination  otUw  variable  rate  portion  of  the 
premium    In  addition  - 

(A)  in  the  case  of  a  large  plan  (500  or  mote 

participants),  if  the  enrolled  aauaiy 

-  determines  that  the  aauarial  value  of 
plan  assets  equals  or  exceeds  the  value  of  aO 
accrued  benefits  (valued  at  the  Required 
Interest  Rate  described  in  Part  H7  of  these 
insiruaions);  and 

-  elects  to  report  the  value  of  accrued 
benefits  in  lieu  of  the  value  of  vested  benefits 
in  line  2(a)  of  Schedule  A, 

the  enrolled  aauary  must  certify  to  having  done 

soon  line  11(a)  of  Scheduk;  A. 

(B)If 

-  each  interest  rate  used  by  the  plan  to 
value  current  liability  was  not  greater  than 
the  Required  Interest  Rate  described  in 
Part  H7.  of  these  insiruaions;  and 

-  the  enrolled  aauaiy  reports  the  value 
of  vested  benefiu  at  the  plan's  interest 
rate(s)  on  line  2(b)  of  Schedule  A, 

the  enrolled  aauary  musi  certify  to  the  above 
on  line  11(c)  of  Schedule  A. 
(C)  In  the  case  of  a  plan  maintained  by  a 
nonprofit  entity,  if  an  enrolled  aauary  determines 
that  the  plan  qualifies  for  the  per  participant  cap 
reduaion  under  the  special  rule  for  nonprofit 
entities,  the  enrolled  aauary  must  so  certify  on  line 
ll(d)of  Schedule  A. 

(iii)  Size  Requirement:  Plans  with  any  number  of 
participants  may  use  this  method. 

(iv)  Insiruaions:  For  line-by-line  insiruaions  for 
completing  Schedule  A,  see  Part  L  Subpart  1  of  these 
insiruaions. 

(v)  Schedule  A  Filing  Method:  Check  the  boot  on 
Une  1(a). 

b.  AUematixt  Calculation  Method.  This  RKthod  is  a 
simplified  method  intended  to  approximate  the  more  precise 
determinations  of  the  General  Rule.  It  uses  two  formulae  to 
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calculate  unfunded  ^«sied  bencfiu  at  of  the  last  dujr  of  the 
plan  year  preceding  the  premium  payment  year. 

The  fini  formula  adljusti  the  vahie  of  vested  benefits  fbr 
participanu  in  pay  status  and  deferred  vested  participants  as 
reported  in  Schedule  B  of  the  Form  3500  as  of  the  first  day 
of  the  plan  year  preceding  the  premium  payment  year,  using 
the  Required  Iniereal  Rate  preaaibed  by  ERISA.  Part  !I7. 
of  these  instructions  expiaint  wtiere  to  find  the  Required 
Interest  Rate. 

The  second  fonmila  adjusu  the  resulting  unfunded 
vested  beneflu  figure  for  the  passage  of  time  from  the  first 
day  of  the  plan  year  preceding  the  premium  payment  year  to 
the  last  day  of  the  plan  year  preceding  the  prcnnium  payment 
year.  The  adjustment  is  oecesmry  because,  fbr  premium 
purposes,  unfunded  vested  benefiu  are  determined  as  of  the 
last  day  of  the  plan  year  preceding  the  premium  paymcm 
year.  See  the  line-by-line  instructions  in  Pan  I,  Subpart  2, 
lines  2(b)  and  4,  for  the  two  formulae. 

If  the  Alternative  Calculation  Method  is  used  by  a  plaa 
that  has  SOO  or  man  partictpants  as  of  the  last  day  of  the 
plan  year  preceding  the  premium  payment  year,  an  enrolled 
aauary  must  adjust  the  unfunded  vested  bencfiu  to  reflect 
the  occurrence  of  any  significant  event  during  the  plan  year 
preceding  the  premium  payment  year.  See  Pan  H6.  fbr  a  list 
of  significant  events. 

(i)    General  Requirements;  lb  use  the  Anemative 

Calculation  Method,  a  piao  must  have  filed  a  Form  SSOO, 

Schedule  B,  for  the  plan  year  preceding  the  premium 

payment  year,  that  has  - 

(A)  vested  benefit  values  reponed  on  lines 
6d(i)  and  6J(ii); 

(B)  the  interest  rates  used  to  determine  the 
vested  benefit  values  ceponed  on  Knc  12r, 

(C)  the  assumed  retiremem  age  reported  on 
line  12d;and 

(D)  assets  reported  on  line  8b  or  fe. 

(ii)  CenificatioQ  Requirements  (in  addition  to 
general  plan  administrator  oenification):   If  • 

(A)  each  interest  rate  used  to  determine  the 
entries  in  lines  6d.(i)  and  6d(ti)  of  the  Schedule  B 
was  not  greater  than  the  interest  rate  described  in 
Pan  H.7.  of  these  instructions;  and 

(B)  the  plaa  administratar  reports  the  value  of 
vested  benefiu  at  the  plan's  ratc(s)  In  line  2(b)  of 
Schedule  A, 

the  plan  administratar  must  ceniiy  to  the  above  on  line 
10(c)  of  bchedule  A. 

For  plans  with  SOO  or  more  participants,  an  enrolied 
actuary  must  oeniiy  that  the  unfunded  vested  benefits 
have  been  adjusted  for  the  occurrence,  if  any,  of  a 
significant  event  and  that  the  adjustment  is  consistent 
with  generally  accepted  actuarial  principles  and  practices. 

In  the  case  of  a  plan  maintained  by  a  nonprofit 
entity  that  is  claiming  entitlement  to  the  cap  reduction, 
an  enrolled  actuary  must  cenify  on  Hne  1 1(d)  that  the 
plan  meeu  the  rcquiremenu  fbr  doing  to,  as  described 
under  the  instructions  fbr  Nnc  7  in  Subpan  2  of  Pan  I. 

(iii)  Size  Requirements:  Plans  with  any  number  of 
panicipanu  may  use  this  method.  However,  plans  with 
SOO  or  more  panidpants  that  use  this  method  must 
rcpon  unfunded  vested  beneflu  that  reflect  the 
occurrence,  if  any,  of  tigniflcant  evenu  Hsted  In  Pan  H6. 

(iv)  Instructions:  For  line-by-line  instructions  for 
completing  Schedule  A.  see  Pan  I,  Subpan  2,  of  these 
instructions. 

(v)  Schedule  A  FHing  Method:  Check  the 
applicable  bOK  on  line  1(b).  If  your  plan  has  fewer  than 


SOO  panidpants,  check  the  beat  oo  Boe  l(bXl).  If  your 
plan  has  SOO  or  more  partidpaiits,  check  the  box  oo  line 

JCX2)- 

c  Plans  Sol  Required  to  Deurmine  UnfiuuUd  Vested 
Benefits.  Cenain  categories  of  plans  are  not  required  to 
determine  or  repon  vested  beoefita,  asseu  or  unfunded 
vested  benefiu  on  Schedule  A.  These  plans  are  required 
only  to  complete  lines  1  and  9  on  the  Schedule  A  indicating 
that  the  plan  comes  within  one  of  the  exempted  categories 
and  to  provide  the  appropriate  plan  adminisiratar  or  enrolled 
aauary  oenification. 

(i)  Plans  with  No  Vested  Panidpan».  If  a  plan 
has  no  vested  panicipants  as  of  the  last  day  of  tfie  plan 
year  preceding  the  premium  payment  year,  the  plan 
administrator  may  use  this  filing  method  and  repon  SO 
unfunded  vested  benefits  on  the  Schedule  A. 

(A)  General  Requirements:  lb  use  tin  rule 
a  plan  must  have  bad  no  vested  partidpaou  at  of 
the  last  day  of  the  plan  year  preceding  the  premium 
payment  year.  PBGC  will  accept  that  if  there  are 
no  vested  panidpants,  there  are  do  vested  benefiu 
and  no  unfunded  vested  bOKfiis. 

(B)  Cenificatioo  Rcquiremeot  (in  additioo  to 
general  plan  admimstrator  cenificatioo):  The  plan 
administrator  must  cenify  that  there  were  no  vested 
panidpants. 

(Q  Size  Requirement:  Plant  with  any  numt)er 
of  panidpanu  may  use  thit  method. 

(D)  Instruaioos:  For  line-by-line  iostructia* 
for  completing  Schedule  A,  see  Pan  I,  Subpan  3,  of 
these  instructions. 

(E)  Schedule  A  Piling  Method:  Check  the  boi 
on  Schedule  A,  Line  l(cXlX 

(ii)  Section  412<"i^  Plana.  Plans  described  in  section 
412(i)  of  the  Internal  Revenue  Code  and  regulatioas 
thereunder  are  not  subject  to  the  variable  rate  premium 
charge  and  repon  SO  unfunded  vested  benefiu  on 
Schedule  A. 

(A)  GciKral  Rc<|uircments:  lb  use  the  icctioa 
412(i)  plan  rule,  a  plaa  must  be  a  plan  described  in 
section  412(i)  of  the  Code  and  the  regulationt 
thereunder  at  all  times  during  the  plan  year 
preceding  the  premium  pe^meot  year.  If  the  plan 
is  a  new  or  newly  covered  plan,  it  must  be  a  412(i) 
plan  at  all  times  during  the  prenuum  payment  year 
through  the  due  date  for  the  variable  rate  ponion 
of  the  premium. 

(B)  Certificatioa  Requirement  (in  addition  to 
general  plan  adnainittraiar  certification):  The  plan 
administrator  mu«  certify  that  the  plan  it  a  412(t) 
plan. 

(C)  Size  Requtremeni:  Plant  with  any  number 
of  panidpanu  may  use  this  method. 

(D)  Instructioor  Fbr  kne-by-line  instructiont 
fbr  completing  Schedule  A,  see  Pan  I,  Subpan  4,  of 
these  insiructjont. 

(E)  Schedule  A  Fibng  Method:  Check  the  bOK 
00  Schedule  A,  Line  l(cX2). 

(iii)  Rillv  Funded  SmaM  Plans.  Under  Ibis  rule,  an 
enrolled  aauary  certifies  that  the  plan  has  no  unfunded 
vested  benefits.  No  computaiioas  of  unfunded  vested 
benefiu  need  be  reponed.  The  enrolled  actuary  simply 
reporu  SO  unfunded  vested  benefiu  on  Schedule  A. 

(A)  General  Reqwremeais:  lb  use  this  rule, 
a  plan  must  have  fewer  than  SOO  panidpantt  at  of 
the  last  day  of  the  plan  year  preceding  the  premium 
payment  year  and  no  unfunded  vested  bencfiu  as  of 


that  date  (valued  at  the  Required  Intciesl  Rale 
described  in  Pan  H7.  of  these  instructions). 

(B)  Cenificatioo  Rcquiremenu  (in  addition  to 
general  plan  administratar  certification):  The 
enrolled  actuary  must  certify  that  the  plan  had 
fewer  than  SOO  panidpanu  and  that  the  plan  had 
DO  unfunded  vested  benefiu  as  of  the  last  day  of 
the  plan  year  preceding  the  premium  payment  year 
(valued  at  the  Required  Interest  Rate  described  in 
Pan  H7.  of  these  instnictioas). 

(C)  Size  Requirement:  Only  plans  wUt  fewer 
than  SOO  panicipaDU  on  the  last  day  of  the  plan 
ytai  preceding  the  premium  payment  year  can  use 
this  method. 

(D)  Instructions:  Fbr  Une-by-line  instractioM 
for  completing  Schedule  A,  see  Pan  I,  Subpan  S,  of 
these  instmaiont. 

(E)  Schedule  A  FOii^  Method:  Chedt  the  boi 
on  Schedule  A,  Line  I(cX3). 

(iv)  Plans  Tferminatjng  in  Standard  Terminations. 
Under  this  exempnon,  plant  termnaimg  in  standard 
terminations  are  not  subject  to  the  variable  rate 
premium  charge  and  repon  SO  unfunded  vested  bencfiu 
on  Schedule  A. 

(A)  General  Requirement:  Plans  that  issued 
a  notice  of  intent  to  terminate  in  a  standard 
tcrminatioo  in  accordance  with  section  404I(aX2)  of 
ERISA,  setting  forth  a  proposed  date  of  termination 
(i£.,  the  60-day  prospective  date)  oo  or  before  the 
last  day  of  the  plan  year  prece^ng  the  premium 
payment  year  may  use  this  method. 

If  the  plan  does  not  ultimately  make  a  final 
distribution  of  asseu  in  fiiO  sat^£)ctioa  of  iu 
obligations  under  the  standard  termination,  the  right 
to  use  this  filing  method  will  be  revoked  and  the 
premium(s)  ttiat  vmuld  otherwise  have  been 
required  win  be  due  retroactive  to  the  applicable 
due  datc(s). 

(B)  Osnification  Requirement  (in  addition  to 
general  plan  administrator  certification):  None. 
Only  the  general  plan  administrator  cenificatioo  is 
required. 

(C)  Size  Requirement:  Plant  with  any  number 
of  partidpanu  may  use  this  method. 

(D)  Instructions:  For  lioc-by-line  instructions 
for  completing  Schedule  A,  see  Pan  I,  Subpan  6,  of 
these  instructions. 

(E)  Schedule  A  Fatag  Method:  Check  the  boi 
on  Schedule  A,  Une  I(cX4). 

(v)  Plans  Tferminatint  In  Distress  Or  Involuntary 

Terminations.  Under  this  special  rule,  plans  terminating 

in   distress  or  invoiuntary  terminationt  may   use  a 

inodiTied  version  of  the  Alternative  Caiculatioo  Method. 

(A)  General  Requirements:      The  fallowing 

plans  may  use  this  method: 

-  Plans  that  issue  notices  of  intent  to  terminate  in 
a  distress  tcrminatioo  in  accordance  with  ERISA 
section  4041(s)(2)  setting  fonb  a  propoaed 
termination  date  on  or  before  the  last  day  of  the 
plan  year  preceding  the  premium  payment  year;  or 

-  Plans  for  which  the  PBGC  has  iniiialed 
proceedings  for  an  invotuntary  termination  and  hat 
sought  a  termination  dMe  oo  or  before  the  list  day 
of  the  plan  year  preceding  the  premium  payment 
year. 

Some  plans  terminating  in  distress  or 
involuntary  terminations  may  not  have  filed  the 


Schedule  B  for  the  plan  year  preeeding  the 
premium  paymeot  year  aod  therefore  would  not  be 
able  to  use  the  Alternative  Calculation  ftfethod  to 
cakailate  unfijoded  vested  benefits.  This  filing 
method  allowt  such  plans  to  caksilate  unfooded 
vested  benefiu  under  a  vriartoo  of  die  AHemntive 
Cakrulatioo  Method  that  oiet  vested  benefit  voines 
and  asset  values  froa  an  eatfier  Sciiednle  B  than 
under  the  Alternative  Calnitninn  Metbod.  The 
Schedule  B  used  under  Ihit  special  rule  outi  be  far 
the  plan  year  that  indadca  (in  die  caoe  of  an 
dbtiest  temnatiOB)  tbe  propoKd  date  at 
termination  or  (in  the  case  of  an  involuntary 
lerminaiion)  the  terminatiao  date  aonglK  kjr  the 
PBGC,  or,  if  DO  Schedule  B  it  fited  for  that  ptai 
year,  tbe  Schedule  B  far  the  preceding  plan  year. 
The  Schedule  B  nnist  have  the  entries  required  for 
the  Alternative  Calcniatjan  Method,  at  deaaftied  in 
Pan  H5.b(i)  of  these  instructions.  (Note;  Line 
item  references  ore  to  dK  1988  SdKdnle  &  If 
yoor  Schedule  B  it  for  an  earlier  year  with  dUlEicni 
line  numbers,  use  the  cmeyjuJing  entries.) 

Note:  This  method  assumes  (in  the  case  of  a 
distress  terminatiao)  that  the  PBGC  hat  not 
disapproved  the  UHeiiiMii.ti  or  (in  Ibe  cate  at  an 
invoiuntary  termination)  that  the  PBGC  "t  petition 
for  iovoluntaiy  tcrminatioo  hat  not  been  denied, 
dismissed  or  witbiirawa  At  nch  time  at  aiy  of 
these  evenu  occurs,  the  plan  will  be  treated  as  an 
ongoing  plan  and  must  file  aoKoded  pteaiium 
forms  using  another  permitted  filing  method. 

(B)  Cenificatioa  Requirement  (in  addition  to 
general  plan  administratar  cenificatian^  Sanae  aa 
for  Alternative  Cakulatian  Method.  (See  Pan 
H5.b(ii)  of  these  instructions.) 

(C)  Size     Reqoireaieat:         Same     aa    far 
.   Alternative  Caiculatioo  Method.  (See  Pan  HS Jip) 

of  these  instructions.) 

(D)  Instructions:  For  lioe-^-line  instmaiont 
for  completing  SdKduIr  A, see  fttft  I,  Subpan  7,af 
these  instruaioot. 

(E)  Schedule  AI%ig Method:  Cbeckthebra 
on  Schedule  A,  Bne  1(d). 

6.   Significant  Events 

a  General  Rule.  Plant  filing  under  the  Gencsai  Rule 
Btuct  ute  aauarial  assumpiians  and  netbods  that  leOea  the 
oocarrenoe,  if  any,  of  a  significant  event  btted  below  between 
the  date  of  the  funding  valuation  for  the  plan  year  precedin§ 
the  premium  payment  year  and  the  last  day  of  tbe  plan  year 
preceding  the  premium  payment  year. 

b.  Alternative  Calculation  Method.  Plant  with  SOO  or 
more  panidpanu  filing  uiKler  tbe  Alternative  rvii^iatin^ 
Method  are  required  to  refiea  in  tbe  value  of  »nfvmVd 
vested  benefiu  as  of  the  last  day  of  the  plan  year  preceding 
tbe  prenuum  payment  year  of  tbe  occurrence,  if  any,  of  a 
sign^cant  event  listed  bckm  during  tbe  plan  year  preceding 
tbe  premium  payment  year. 

c  Distress  Or  Imfoiuntary  Ibrminationt.  Plant  with 
500  or  more  panidpanu  filing  under  tbe  metbod  for  plant 
terminating  in  distress  or  involuiitary  lerminatiaot  arc 
required  to  refica  in  the  value  of  imfiindrd  vested  benefiu 
as  of  the  last  day  of  the  plan  year  preceding  the  premium 
piQvent  year  the  occurrence,  if  any.  of  a  significaDi  event 
listed  betow  between  the  first  day  of  the  plan  year  for  which 
the  Schedule  B  being  used  was  filed  and  the  last  day  of  the 
plan  year  preceding  the  premium  payment  year. 
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d.     SigniflCMM    Evenii.       In    eadi    of    the    above 
drcumttances,    (he    ptan'i   enrolled   actuary   must    make 
appropriate  adjustment*  to  reflect  the  oocuneooe  of  any 
significant  event 
The  Significant  Events  are: 

(1)  an  increase  in  the  plan's  actuarial  cosu  (consisting  of 
the  plan's  normal  coat  under  section  412(bX2XA)  of  the 
Code,  amortixation  charges  under  section  412(bX2XB)  of  the 
Code,  and  amortization  crediu  under  section  412(bX3XB)  of 
the  Code)  attrttxiuble  to  a  plan  amendment,  unless  the  cost 
increase  attributable  to  the  anneodment  is  less  than  S%  of 
the  actuarial  coatt  determined  without  regard  to  the 
amendment; 

(2)  the  eiaensioo  of  coverage  under  the  plan  to  a  new 
group  of  emptoyees  resulting  in  an  increase  of  5%  or  more 
in  the  plan's  ttabiUty  for  accrued  benefits; 

(3)  a  plan  merger,  consolidation  or  spinoff  that  is  not  jJs 
minimis  puisuani  to  the  regulations  under  section  414(1)  of 
the  code; 

(4)  the  shutdown  of  any  bdlity,  plant,  store,  etc^  that 
creates  immediate  eligibility  for  benefiu  that  would  not 
otherwise  be  immediately  payable  for  partidpana  separating 
ftxxn  service; 

(5)  the  offer  by  the  plan  for  a  temporary  period  to 
permit  partidpanu  to  retire  at  benefit  levels  greater  than  that 
to  which  they  would  otherwise  be  eniilled; 

(6)  a  cost-of-living  increase  for  retirees  resulting  in  an 
increase  of  S%  or  more  In  the  plan's  liability  for  accrued 
benefits;  and 

(7)  any  other  event  or  trend  that  resuitt  in  a  material 
increase  in  the  value  of  unfunded  vested  benefits. 

7.   Required  Interest  Rate  For  Viluing 
Vested  Benefits  Under  The  General 
Rule,  Alternative  Calculation  Method, 
And  The  Distress  And  Involuntary 
Terminations  Method 
The  following  table  •  taken  from  Appendix  B  to  the 
PBGCs  premium  regulation  •  lisu  the  Required  Interest 
Rates  to  be  used  in  valuing  a  plan's  vested  benefiu  under  the 
General  Rule,  the  Altemative  Calculation  Method,  and  the 
method  for  plans  terminating  in  distress  or  involuntary 
terminations.   The  table  contains  all  Interest  rates  available 
when  these  instructions  were  printed. 

PBGC  win  update  Appendix  B  in  the  Federal  RetiMcr 
on  a  quarterly  baois,  by  publishing  (he  rates  for  November 
through  January  on  or  about  January  IS,  for  February 
through  April  on  or  about  April  IS,  for  May  through  July  on 
or  about  July  IS,  and  for  August  throu^  October  on  or 
about  Oaoter  IS.  In  addition,  the  PBGC  wiU  issue  a 
Ifcchnical  Update  "for  Interest  Rates  for  VUuing  Vbsted 
Benefiu  for  PBGCs  Variable  Rate  Premium.  The  Ifechnical 
Update  wiH  be  mailed  monthly  to  pension  practitioners  who 
ask  for  it  from  PBGCs  Communication  and  PuMic  Affairs 
Department.  2020  K  Street,  NM(  V^tahingtoo,  DC  20006- 
1806  (202)  778-884a 

Plan  administrators  are  also  notified  of  the  Required 
Interest  Rate  for  the  premium  payment  year  on  the  mailing 
label  on  these  instructions.  The  top  line  of  the  mailing  label 
on  your  premium  payment  package  shows  the  Required 
Interest  Rate  fior  your  plan.  The  rate  is  determined  by  the 
month  in  which  your  plan  year  begins.  Check  the  month  on 
the  mailini  label  to  make  sure  rt  correH>onds  (o  the  first 
month  of  vour  plan  vear. 
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Fbr  Premium  Payment  \fear 
Beginning  In 


The  Required  Interest 
Rate  is ' 


January  1989 7.21 

ficbruary  1989 7.14 

March  1989 7.21 

April  1989 734 

May  1989 7.22 

June  1989 7.06 

'  The  required  interest  rate  listed  above  is  equal  to  80% 
of  the  annual  yiek)  for  30.year  Iteasury  constant  maturities, 
as  reported  in  Federal  Reserve  Statistical  Release  G.13  and 
RIS,  for  the  calendar  month  preceding  the  caletxlar  month 
in  which  the  premium  payment  year  txgins. 


Example 


7.21  percent. 


If  the  first  month  of  the  premium  payment 
year  is  January  1989,  use  the  Appendix  B 
required  interest  rate  for  January  1989,  of 


Part  I       LINE-BY-UNE  INSTRUCTIONS 
FOR  SCHEDULE  A 

The  instructions  in  this  Part  are  divided  into  a  separate 
"Subpart'  for  each  one  of  the  "Filing  Methods'  shown  on 
line  1  of  Schedule  A. 

lb  sec  which  filing  method  your  plan  may  use,  see 
Pari  HS.,  Requiremcnu  for  Filing  Method  Sclectioa 

You  will  only  need  to  follow  the  instructions  in  the 
Subpart  for  the  filing  method  you  select.  Each  Subpart  has 
an  the  instructions  you  will  need  to  fill  out  each  line  on  the 
Schedule  A  for  the  filing  method  you  use. 

<Some  filing  methods  do  not  require  tha(  all  lines  on  (he 
Schedule  A  be  completed.  So  for  those  methods,  we  have 
only  provided  instructions  for  the  lines  that  do  need  to  be 
completed. 

Bekw  is  an  index  to  the  Subparu  in  this  pari.  On  the 
left  under  'FILING  METHOD"  are  the  filing  methods  with 
the  appropriate  box  for  you  to  check  on  Schedule  A,  line  1, 
to  indicate  your  choice.  On  the  right  under  'SUBPART  a 
the  appropriate  Subpart  in  this  Part  with  the  line-by-line 
instructions. 

Index  to  Part  I  Subparts 

FlUSG  METHOD  (Box  to  check  on  Une  1)    .  SUBPART 

a.  General  Rule:  (Bo>  (a)  on  line  1) Subpart  1 

b.  Alternative  Cak:ula(ion  Method: 

(1)  Plans  with  fewer  than  SOO  panidpants. 

(Box  (bXO  on  line  1) Subpari  2 

(2)  Plans  with  500  or  more  participants. 

(Box  (bX2)  on  line  1) Subpart  2 

c.  Plans  not  required  to  determine  unfiinded 
vested  benefits: 

(1)  Plans  with  No  Vested  Participants. 

(Box  (cXl)  on  Une  1) Subpart  3 

(2)  4l2(i)  Plans. 

(Box  (cX2)  on  line  1) Subpart  4 

(3)  Fully  Funded  Plans  with  (ewer 
than  SOO  participants. 

(Box  (cX3)  on  line  1) Subpart  S 

(4)  Plans  Iferminating  in  Standard  Ibrminations. 
(Box  (cX4)  on  line  1) Subpart  6 


Plans  'Rrminatiig  'm  Ottrtmar 
Involuntary  Ifcrminatiaas. 
(Box  (d)  OB  iiK  1) Subpart  7 


Subpart  1       GENERAL  RULE 

Be  sure  to  read  Pan  HSjl  carcfuUy,  in  additioo  to  the 
following  line-by-line  instructioos. 

Line  1       Filing  Method 

If  you  use  the  General  Rule,  yoo  must  check  the  box  on 
line  1(a).  If  you  use  the  accrued  benefiu  rule  for  plan  with 
500  or  more  partidpanu  for  line  2(a),  check  the  box  en  line 
1  and  have  the  enrolled  aauary  initial  the  box  on  line  11(a) 
as  part  of  the  required  certification  for  all  ptam  usinz  the 
General  Rule.  * 

Line  2       Present  V^lue  Of  Vested  Benefits 

You  must  report  on  Bne  2  the  value  of  the  plan's  vested 
benefiu.  The  value  of  a  plan's  vested  benefiu  tor  premium 
purposes  equals  the  amount  of  a  ptart  current  liability 
(within  the  meaning  of  section  302(d)(7)  of  ERISA) 
determined  by  taking  into  account  only  vested  benefits.  You 
must  report  on  line  2(a)  the  value  of  vested  benefits  using 
the  plan's  interest  rate  for  determining  corrent  liability,  and 
on  line  2(b)  the  value  of  vested  bcoeSu  usiag  the  Requiied 
Interest  Rate. 


Relief  Rule 


Accrued  Benefit  Relief  Rule 
For  Large  Plans 

This  is  a  special  rale  providing  relief  (hm  dfetermining 
vested  benefiu  for  certain  plans  that  had  500  or  more 
panicipanu  on  the  last  day  of  the  plan  year  preceding  the 
premium  payment  year. 

If  an  enrolled  actuary  determines  that  the  Ibtal  V&hie 
of  Plan  Asseu  on  line  3(d)  equals  or  exceeds  the  value  of  afl 
benefiu  accrued  under  the  plan  (using  plan  assumptions, 
except  that  the  benefiu  must  be  valued  at  the  Required 
Interest  Rate  as  defined  in  the  instructions  to  Line  2(b)X  the 
enrolled  actuary  need  not  determine  the  value  of  the  plan's 
vested  benefits.  The  aauary  may  instead  report  on  lines  2(a) 
the  value  of  accrued  benefiu  using  the  plans's  assumptions 
and  on  2(b)  the  value  of  accrued  benefiu  adjusted  only  for 
the  Required  Interest  Rate. 

//you  use  this  rule,  check  tfw  box  on  line  1(a)(2)  and 
have  the  enrolled  aauary  oMiai  box  (a)  on  line  11. 


Relief  Rule 


Interest  Adjustment 
Relief  Rule 


If  the  Required  Interest  Rate  fbr  your  plan  is  equal  to 
or  greater  than  the  plan  iuerest  rate  (or,  in  the  caK  of 
multiple  interest  rates,  all  rates)  used  to  value  the  benefiu 
entered  on  line  2(a),  you  may  enter  on  line  2(b)  the  same 
amounu  you  entered  on  Bne  2(a). 

If  you  use  this  relief  rule  far  line  2(b),  the  enroOed 
actuary  for  the  plan  must  initial  box  (c)  on  line  IL 

Determination  Date 
Enter  the  date  as  of  whkh  vested  beaciu  were  valued 
for  premium  purposes.     The  vahiatioa  date  maat  be  e^ter 
the  first  day  of  the  premium  payment  year  or  the  last  day  of 
the  plan  year  preceding  the  prenMus  payment  year. 


Assumed  Retirement  Age 
Enter  the  assumed  retirement  age  used  to  determine  the 
pr«em   value    of   voted    beacfiu    far    pvtidpanu   and 
beneSdaiKs  not  reoejviag  pi^meats. 

Required  Interest  Rate 

^En^  the  Required  kxereat  Rau  (See  Part  H7.  of  these 
•nstmctioBs)  that  must  be  used  by  the  plan  to  value  vested 
benefiu  for  premium  purpact. 

Accrual  Eactor 
The   accrual    faaor    refers    to    the    benefit    accrual 
adjustmem  feaor  which  does  not  apply  to  plans  using  the 
General  Rule.    Do  not  enter  anything  m  this  space. 

Line  2(a)(1)  Plan  Value  of  Vested  Benefits  - 
Those  Receiving  Payments 

In  the  "V^ue"  column,  enter  the  pceseai  value  of  vested 
benefits  for  retirees  and  benefioariea  receiving  paj-roeni*. 

In  the  Interest  Rate"  column,  enter  the  miereat  rate 
used  to  determine  that  present  value.  (If  more  than  ooe 
interest  rate  was  used,  the  rate  entered  muu  be  a  vm^ed 
average  composite  rate.) 

Line  2(a)(2)  Plan  Value  of  \fe$ted  Benefits  - 
Those  Not  Receiving  Payments 

In  the  "Value'  column,  enter  the  present  value  of  vested 
bM^  for  partidpanu  and  beneficiaries  im  receiving 
paymenti.  This  includes  all  aaive  vested  participann  and 
separated  partidpanu  with  deferred  vested  benefits. 

In  the  "Inierest  Rate'  column,  enter  the  interest  rale 
used  to  determine  that  present  value.  The  includes  all  active 
vested  partidpanu  and  separated  paniapanu  with  dcfened 
vested  benefits.  (If  more  than  one  imerest  rate  was  used,  the 
rate  entered  must  be  a  weighted  average  oomposiie  rate.) 

Line  2(a)(3)  Total  Plan  V^hie 
Of  Vested  Benefits 
Enter  the  total  amount  of  the  present  value  of  vested 
benefiu  determined  wiih  (he  plan's  aaoarial  ^mpiiaqs. 
This  is  the  total  of  line  2(aXl)  phis  hne  (2XaX2). 

Line  2(b)  Adjusted  Value  Of  Vested  Benefits 

Vdu  must  report  on  line  2(b)  the  adjusted  value  of 
vested  benefits  using  the  Required  Interest  Rate  entered  oo 
Soe  Z  The  determinatioB  of  the  ailjasted  value  must  meet 
all  the  n^iremcnu  set  fianh  it  Part  H5.a.  of  these 
instruaions. 

Line  2(b)(1)  Adjusted  Value 

Of  Vested  Benefits  - 
TTiose  Receiving  Payments 
Enter  the  adjusted  present  value  of  vested  benefiu  fbr 
rethees  and  beneficiaries  receiving  paymenu,  determined  by 
adjusting  the  amount  oa  line  2(aXl)  in  accxxdaacc  wiili  the 
requiremcnu  set  forth  in  Pan  H5.a.  of  these  instruaions. 
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Line  2(b)(2)  Adjusted  Value 

Of  Vested  Benefits - 

Those  Noi  Receiving  Payments 

Enter  the  adjusted  present  vaJue  of  vested  benefits  for 
penldpants  not  receiving  payments,  determined  by  adjusting 
the  amount  oo  line  2(aX2)  in  accordance  with  the 
requirements  set  forth  io  Pan  II5a  of  these  instructioas. 

Line  2(b)(3)  Ibtal  Adjusted  Vested  Benefits 
Enter  the  total  amount  of  the  present  value  of  adjusted 
vested  benefits.    This  ii  tlie  sum  of  line  2(bXl)  ptui  Une 
2(bX2> 

Une  3      Vilne  Of  Plan  Assets 

Line  3(a)  Value  Of  Plan  Assets 

As  Of  Determination  Date 

Enter  Die  date  as  of  which  asseu  were  valued  for 
premium  purposes.  The  date  must  be  the  same  as  the 
determinatioo  date  you  entered  oo  line  2. 

Enter  the  actuarial  value  of  the  plan's  asseu  determined 
in  accordance  with  ERISA  section  302(cX2)  without  a 
roduaioa  for  any  credit  balance  in  the  funding  standard 
account.  \bu  may  not  include  oo  line  3(a)  contributions  for 
the  premium  payment  year  or  later,  whether  or  not  made. 
Adjust  an  receipts  and  disbunementt  for  interest 

Line  3(b)  Contribution  Receivables 
In  Line  3(a) 
Enter  the  sum  of  emptoyer  and  employee  contribution 
receivables  that  were  inchided  in  the  line  3(a)  amount. 

Line  3(o)  Discounted  Paid  Contributions 

For  plans  with  fewer  than  SOO  participants,  this  line  is 
optiooal;  you  may  go  to  line  3(d).  If  you  do  not  complete 
this  bne,  you  may  understate  the  adjusted  value  of  assets  you 
wiU  report  on  Une  3(d>  If  this  would  affect  the  amount  of 
the  variaMe  rate  premium  that  tbe  plan  owes,  you  may  wish 
to  complete  bne  3(c). 

Enter  on  line  3(c)  the  discounted  value,  as  of  the 
determinatioa  date  entered  on  line  3,  of  those  employer  and 
employee  contributions  for  plan  years  urior  to  the  premium 
pe/m^nt  year  that  were  either  reported  on  line  3(b)  (because 
they  were  included  as  receivables  in  the  line  3(a)  amount)  or 
that  were  not  included  (as  receivables  or  otherwise)  in  the 
Line  3(a)  amount.  However,  do  qoi  include  in  line  3(c) 
either  any  cootributioas  tint  are  for  tbe  premium  payment 
year  or  any  contributiooa  that  have  not  been  paid  on  or 
before  tbe  earlier  of  tbe  premium  due  date  or  Uie  date  the 
premium  is  paid. 

Tbe  plan  asset  vatuation  rate  must  be  used  to  discount 
oontributioat,  on  a  simple  or  compound  basis  in  accordance 
with  the  plan's  discounting  rules. 

Line  3(d)  Adjusted  Value  Of  Plan  Assets 

Enter  the  sum  of  line  3(a),  minus  line  3(b),  plus 
line  3(c). 

Line  4      Adjusted  Unfunded  Vested  Benefits 

The  adjusted  unAinded  vested  beixnu  is  the  excess,  if 
any,  of  the  Ibial  Adjusted  Vested  Benefiu  entered  oo  line 


2(b)(3)  over  tbe  Adjusted  Vblue  of  Plan  Asseu  entered  on 
line  3(d). 

If  line  2(bX3)  is  fen  than  line  3(b),  enter  SO  here  and  go 
to  line  9  and  enter  SO;  if  not,  subtraa  line  3(d)  from  line 
2(bX3),  round  up  to  the  next  S1,000,  and  enter  here. 

An  enrolled  actuaiy  must  certify  that  the  determinatiao 
of  unfunded  vested  benefiu  was  made  in  a  manner  consistent 
with  generally  accepted  actuarial  prindptes  and  practices.  The 
oenification  is  made  by  signing  and  completing  line  11. 

Une  5       Multiply  Une  4  By  0.006 

Multiply  the  adjusted  unfunded  vested  beixfit  amount  on 
line  4  by  0.006  and  enter  on  line  S. 

Une  6      Divide  Une  5  By 

The  Participant  Count 

Enter  the  participant  count  from  Form  1,  line  13. 
Divide  tbe  amount  on  line  S  by  this  number  and  enter. 
Round  to  the  nearest  cent.  This  is  tbe  initial  per  participant 
variable  rate  portion  of  the  premium,  but  it  may  be  reduced 
by  the  calculation  on  line  7. 

Une  7       Per  Participant  Cap 

The  instructions  for  line  7  are  the  same  as  under  the 
Altemaiive  Calculation  Method.  See  Part  I,  Subpart  2, 
Une  7. 

Une  8       The  Lesser  Of  Une  6  Or  7 

Enter  the  fener  of  line  6  or  line  7.  This  is  the  per 
participant  variable  rate  portion  of  your  premium  payment. 

Une  9      Variable  Rate  Portion 
or  The  Premium 

Enter  on  line  9  and  oo  Form  1,  line  lS(b),  the  variable 
rate  portion  of  the  premium.   You  have  two  alternatives: 

(a)  If  you  have  a  plan  with  Adjusted  Unfunded  Vested 
Benefiu  shown  on  line  4,  enter  the  line  8  amount  multiplied 
by  the  participant  count  from  Form  1,  Line  13.  Also  enter 
the  participant  count  on  line  9(a). 

(b)  If  you  have  a  plan  that  has  Aro  Adjusted  Unfunded 
V^ed  Benefiu  shown  on  line  4,  enter  SO. 

Une  10     Plan  Administrator  Certification 

As  plan  administrator,  you  must  personally  sign  and  date 
the  certification  in  the  space  provided.  We  may  return  any 
filing  that  does  not  have  your  signature.  Under  the  General 
Rule,  the  plan  administrator  is  not  required  to  initial  any  of 
the  boxes  on  line  10. 

Une  11     Enrolled  Actuaiy  Certification 

An  enrolled  actuary  must  personally  sign,  date  and  enter 
his  or  her  enrollment  number  and  address  in  the  space 
provided  on  the  cenificatioo  on  line  11.  If  the  bcx  on  line 
1(a)  was  checked  indicating  the  Accrued  Benefit  Relief  Rule 
for  line  2  was  used,  an  enrolled  actuaiy  must  initial  box  (a) 
on  line  1 1.  If  the  Interest  Adjustnnent  Relief  Rule  was  used 
for  line  2,  an  enrolled  actuary  must  initial  box  (c)  on  line  11. 
If  the  line  7  special  rule  na  S  for  the  reduced  per  participant 
cap  for  nonprofit  entities  was  used,  an  enrolled  actuary  must 
initial  bOK  (d)  on  line  11. 

Subpart  2      ALTERNATIVE 

CALCULATION  METHOD 


Une  1      Filing  Method 

If  you  use  the  Alternative  Calculation  Method,  you  must 
check  ooe  of  the  boxes  on  line  1(b). 

If  your  plan  has  fewer  than  SOO  participants,  check  box 

10>X1)- 

If  your  plan  has  SOO  or  more  participants,  check  box 
l(bX2).  You  will  need  to  have  your  enrolled  actuary  sign  the 
certification  on  line  11. 

Line  2       Present  Value  Of  Vested  Benefits 

Determination  Date 
Enter  the  date  as  of  which  the  vested  benefits  for  tbe 
1988  Form  SSOO,  Schedule  B,  line  6d,  were  valued.     That 
date  must  be  the  first  day  of  the  1988  plan  year.  If  it  is  not, 
you  cannot  use  tbe  Alternative  Calculation  Method. 

Assumed  Retirement  Age 

Enter  tbe  assumed  retirement  age  used  to  determine  the 
present  value  of  vested  benefiu  for  participanu  and 
beneficiaries  not  receiving  payments.  The  entry  must  be  the 
same  as  the  retirement  age  actuarial  assumption  reported  on 
the  1988  Form  5500,  Schedule  B,  Une  12d,  column  A,  Pre- 
retirement. 

Required  Interest  Rate 
Enter  the  Required  Interest  Rate  (sec  Part  H7.  of  these 
instruoions)  that  must  be  used  to  determine  the  adjusted 
present  value  of  vested  benefits. 

Accrual  Factor 
The   accrual   factor   refers   to   the   benefit   accrual 
adjustment  factor  of  1.07  that  you  use  in  the  line  2(bX3) 
Procedure." 

Une  2(a)(1)  Plan  Value  Of 

Vested  Benefits  - 

Those  Receiving  Payments 

In  the  "V^lue'  column,  enter  the  present  value  of  vested 
benefiu  for  retirees  and  benefidaries  receiving  payments, 
determined  as  of  the  first  day  of  the  1988  plan  year.  Tbe 
amount  entered  must  be  tbe  same  as  the  amount  reported 
00  the  1988  Form  SSOO,  Schedule  B,  line  6d(i),  'Present 
value  of  vested  benefiu  as  of  the  beginning  of  the  plan  year 
for  retired  participanu  and  beneficiaries  receiving  payments.* 

In  the  Interest  Rate*  colunu,  enter  the  plan  interest 
rate  used  to  determine  the  present  value  of  vested  benefiu 
for  retirees  and  beneficiaries  receiving  payments.  The  interest 
rate  must  be  the  same  as  the  rate  reported  oo  the  1988 
Form  5500,  Schedule  B,  line  12c,  column  A,  Post-retirement. 

Line  2(a)(2)  Plan  Value  Of 

Vested  Benefits  - 

Those  Not  Receiving  Payments 
In  the  *\^lue*  column,  enter  the  present  value  of  vested 
benefiu  for  participanu  not  receiving  payments,  determined 
as  of  the  first  day  of  the  1988  plan  year.  This  includes  all 
active  vested  participanu  and  separated  participanu  with 
deferred  vested  benefiu.  The  amount  entered  must  be  the 
same  as  the  amount  reported  on  the  1988  Form  5500, 
Schedule  B,  line  6d(ii),  "Present  value  of  vested  benefiu  as  of 


the  beginning  of  the  plan  year  for  other  participanu  for  the 
1988  plan  year.' 

In  the  Interest  Rate"  oohimn,  enter  the  plan  interest 
rate  used  to  determine  the  present  value  of  vested  benefiu 
for  participanu  not  receiving  payments.    The  interest  rate 
must  be  the  same  as  the  rate  reported  oo  the  1988  Form. 
5500,  Schedule  B,  line  12c  column  A,  Prc-retircmenL 

Une  2(a)(3)  Total  Plan  Value 
Of  Vested  Benefits 

Enter  the  total  amount  of  the  present  value  of  vested 
benefiu  determined  with  the  plan's  aauarial  assumptions. 
This  is  the  total  of  line  2(aXl)  plus  line  (2XaX2).  The 
amount  entered  must  be  the  same  as  the  amount  oo  the 
Form  5500,  Schedule  B,  line  6d(iii),  Total  present  value  of 
vested  benefiu  as  of  the  beginning  of  the  1968  plan  year.* 

Line  2(b)(1)  Adjusted  Value 

Of  Vested  Benefits  - 
Those  Receiving  Payments 
Enter  the  adjusted  present  value  of  vested  benefiu  for 
retirees  and  beneficiaries  receiving  payments,  determined  by 
adjusting  the  amount  on  line  2(aXl)  to  value  the  betKfiu 
using  the  Required  Interest  Rate,  lb  adjust  the  value  of  the 
benefits,  you  must  use  the  formula  in  the  "Line  2(b) 
Procedure'  following  bne  2(bX3)  bekiw. 

Line  2(b)(2)  Adjusted  Value 

Of  Vested  Benefits  - 
Those  Not  Receiving  Payments 
Enter  the  adjusted  present  value  of  vested  benefiu  for 
participanu  not  receiving  payments,  determined  by  adjusting 
the  amount  on  line  2(aX2)  to  add  benefit  accruals  for  the 
plan  year  preceding  the  premium  payment  year  and  to  vahjc 
the  benefiu  using  the  Required  Interest  Rate.  The 
adjustment  for  benefit  accruals  is  7%  of  the  amour.i  on  bne 
6d(ii)  of  tbe  Schedule  B.  To  add  the  benefit  accruals  and  to 
adjust  the  value  of  the  benefiu  using  the  Required  Interest 
Rate,  you  must  use  the  formula  in  the  line  2(b)  Procedure* 
foUowing  line  2(bX3)  (unless  you  qualify  for  the  Interest 
Adjustment  Relief  Rule  described  below). 

Line  2(b)(3)  Total  Adjusted 
Vested  Benefits 
Enter  the  total  adjusted  vested  benefits.  This  amount  is 
the  total  of  line  2(bXl)  plus  line  2(bX2). 

Une  2(b)  Procedure  - 
How  To  Compute  Adjusted  Vested  Benefits 
If  the  Required  Interest  Rate  for  your 
plan  entered  on  Une  2(b)  is  equal  to  or 
greater  than  both  plan  interest  rates 
entered  on  lines  2(aXl)  and  2(aX2),  you  do  not  have  to  use 
the  formula  below  to  calculate  the  adjusted  value  of  vested 
benefits.  However,  you  must  adjust  the  amount  entered  on 
line  2(aX2)  by  multiplying  it  by  1.07,  the  benefit  accrual 
adjustment  factor.  Enter  on  line  2(bXl)  the  same  amount 
you  entered  on  line  2(aXl),  and  enter  on  line  2(bX2)  the 
adjusted  line  2(aX2)  amount. 

//  you  use  this  relief  rule  for  line  2(b),  you  must  initial 
bOK  (c)  on  Line  10. 
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Procedure 


Use  the  fommila  below  to  oomfNite  tbe 
adjtated  vahie  of  vcated  benefits  that  you 
must  enter  on  line  2(bXl).  ine  2(bX2)  and 
line  2(bX3)-  Enter  all  interest  rales  in  tbe  formula  at  in  tbe 
foUowing  example:     Enter  6.75  percent  as  "6.75*,  not  as 

•.0675'. 

Tbe  formula  adjusts  tbe  values  of  vested  benefits  for 
retired  partiapanu  and  beneficiaries  receiving  benefit 
paymenu  and  for  otber  partidpanu  not  receiving  benefits  that 
you  entered  oo  line  2(aXl)  "nd  line  2(aX2)  from  your  1988 
Form  5500.  Schedule  B.  The  formula  adjusu  your  plan 
values  to  reflect  tbe  Required  Interest  Rate.  The  formuta 
also  adjusts  for  benefit  accruals  during  tbe  plan  year 
preceding  tbe  premium  payment  year.  You  niay  wish  to  use 
the  spaces  prwided  as  a  work  sheet 

One  part  of  the  formula,  the  expression  'mC*^  "  ^"^f, 
may  result  in  a  fractional  exponent  and  will  result  In  a 
negative  exponent  when  your  plan  interest  rate  is  higher  than 
the  Required  Interest  Rate.  You  may  use  an  optional 
procedure  to  substitute  a  factor  for  this  expression.  See 
'line  2(b)  Procedure  •  How  lb  Use  Substitution  RKtors  for 
tbe  term  •.94^'^  -  "«*>:  Mam. 

Formula  for  Total  Adjusted  Vested 
Benefits  (line  2(b)(3)): 

((100  ♦  BIA)  /  (100  ♦  RIR))''"^  -^*) 

Note:  The  VB  6d(ii)  amount  is  not  the  amount  entered  on 
line  6d(ii)  of  the  preceding  year's  Schedule  B;  it  is, 
rather,  tbe  amount  entered  on  line  6d(ii)  of  tbe 
preceding  year^  Schedule  B  multiplied  by  1.07  (the 
benefit  accrual  adjustment  factor)  to  reflect  accruals 
during  the  preceding  plan  year. 

a.  Line  2(bXl)  amount  •  Adjusted  \^ed  Benefiu  for 
retirees  and  beneficiaries  receiving  payments. 

Line  2(bXl)  =  VB^^,^  *  mC'^''  "  ««> 

b.  Line  2(bX2)  amount  -  Adjusted  Vested  Benefiu  for 
participanu  not  receiving  payments. 

Line  2(bX2)  =  VB^y^j,;  x  .94^*™  "  '"*>   « 

((100  ♦  BIA)  /  (100  ♦  RIR))*'*^  -^^ 
c     Definiiioos. 
1.     VBa4  ■  *•*  "djusted  vested  benefits 
amount  (as  of  the  first  day  of 
tbe  plan  year  preceding  the 
premium  payment  year) 
under  the  Alternative 

Calculation  Method    S 

1    VB^/,>  ii  the  amount  entered  on 

line  2(aXl) $ 

3.  VB^/jji  is  tbe  anxwnt  entered  on 

line  2(aX2)  multiplied 

by  1.07 $ 

4.  RIR  '»  tbe  Required  Interest  Rate 

entered  aaline2 * 

5.  BIR  is  the  interest  rate  entered 

on  line  2(aXl)  in  the 

"Interest  Rate"  column % 

6.  BIA  is  the  interest  rate  entered 

on  line  2(a)(2)  in  the 

"Interest  Rate"  column * 

7.  ARA  is  the  assumed  retirement  age 

entered  oaline2 years 


Praoediire 


How  lb  Use  Substitution  Itoors  for  tbe 


Ybu  may  use  "substitutioa  factors*  in  tbe  AhematWe 
Ca>n>tw«f"  Method  intereat  rate  adjustmetu  formula  to 
replace  the  term  ■•94^'"'*-'^^.  Tbe  use  of  the  factors  is 
MM  required;  it  is  ofHtmal. 

Tbe  use  of  the  "substitution  faaors"  may  slightly 
0¥erstate  tbe  present  value  of  vested  benefiu  and  might 
overstate  tbe  amount  of  tbe  variable  rate  portion  of  tbe 
premiunL  Tbe  PBGC  has  rounded  aU  substitution  facton  up 
or  down  to  produce  tbe  higher  value  of  vested  benefits.  The 
■npact  of  this  rounding  is  minimal  At  most,  the  rounding 
would  overstate  tbe  value  of  vested  benefiu  by  less  than  1%. 

Tbe  substitutioa  facton  are  in  Appendix  1.    Use  tbe  . 
substUutioo  factor  in  liiNe  A  when  RIR  is  equal  to  or 
greater  than  BIR  rounded  to  tbe  nearest  hundredth.  Use  the 
substitution  factor  in  Ikble  B  when  BIR,  rounded  to  tbe 
nearest  hundredth,  is  greater  than  RIR. 

Line  3      Value  of  Plan  Assets 

Line  3(a)  Value  Of  Plan  Assets 

As  Of  Determination  Date 

Enter  tbe  first  day  of  tbe  1968  plan  year.  This  is  the 
date  as  of  which  you  must  report  the  value  of  plan  assets. 

Enter  the  value  of  asseu  as  reported  oo  the  1988 
Schedule  B,  line  8b,  i^  the  date  reported  oo  the  1988 
Schedule  B,  line  8b,  is  the  first  day  of  tbe  1988  plan  year. 
But,  if  that  date  is  not  the  first  day  of  tbe  1988  plan  year, 
enter  the  value  of  asseu  as  of  the  first  day  of  the  1988  plan 
year,  as  reported  on  line  6c  of  the  same  Schedule  B. 

Line  3(b)  Contribution  Receivables 
In  Line  3(a) 

Enter  the  sum  of  employer  and  employee  contribution 
receivables  that  were  included  in  the  Une  3(a)  amount.  For 
plans  that  file  a  1988  Form  5500,  this  amount  is  the  sum  of 
Item  34b(iXa)  and  34b(uXa).  "Current  value  of  plan  assets, 
receivables  for  employer  and  participant  contributioai  aa  of 
tbe  beginning  of  the  plan  year." 

Fbr  plans  that  do  not  file  a  Form  SSOO,  you  may  either 
calculate  the  contribution  receivables  amount  (you  must  keep 
a  record  of  your  calculations)  or  you  may  enter  the  amount 
reported  on  Fom  5S00C,  Item  30b,  column  (a),  "Current 
value  of  plan  assets,  receivables  as  of  the  beginning  of  tbe 
plan  year."  Note:  If  tbe  Item  30b,  column  (a),  figure  includes 
items  in  addition  to  oontributioo  receivables,  this  will 
imdemau  tbe  adjusted  value  of  asseu  you  will  report  on 
line  3(d>  . 

Line  3(c)  Discounted  Paid  Contributions 

Fbr  plans  with  fewer  than  SCO  participants,  this  line  is 
optional;  you  may  go  to  line  3(d).  If  you  do  not  complete 
this  line,  you  may  understate  tbe  adjusted  value  of  asseu  you 
wiU  leport  on  line  3(d).  If  this  wouU  affect  tbe  amount  of 
tbe  variable  rate  premium  that  tbe  plan  owes,  you  may  wish 
to  complete  line  3(c). 

Enter  on  line  3(c)  tbe  discounted  value  of  those 
employer  and  employee  contributions  paid  fbr  plan  years 
prior  to  the  premium  payment  year  that  were  reported  on 
line  3(b)  (because  they  were  included  as  receivables  in  the 
line  3(a)  amount)  or  that  were  not  included  (as  receivables 
or  otbeiwise)  in  tbe  line  3(a)  amount  Do  not  include  in  line 
3(c)  any  contributions  that  are  for  the  premium  payment  year 
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or  any  contributions  that  have  not  been  paid  on  or  before  tbe 
earlier  of  the  due  date  for  the  variable  rate  portion  of  the 
premium  or  the  date  that  premium  is  paid. 

The  contributioos  must  be  discounted  back  to  the  first 
day  of  the  1988  plan  year,  and  the  discount  rate  you  must 
use  is  the  Required  Interest  Rate  (RIR)  catered  on  line  2. 
lb  discount  your  contributioiis,  you  must  use  the  formula  in 
the  "Line  3  Procedure*  below. 


Procedure 


Line  3  Procedure  - 
How  To  Discount 
Contributions 

You  must  use  the  formula  below  to  discount  each 
oontributioo  included  in  line  3(c)  from  the  date  paid  back  to 
tbe  date  entered  oo  line  3(a).  The  discounted  contributions 
are  entered  oo  line  3(c). 

The  "discounted  contribution'  is  computed  by  dividing 
the  contribution  paid  by  tbe  "discount  interest  rate  factor*  for 
tbe  discount  period.  The  computation  of  the  'discount 
interest  rate  factor"  is  based  on  the  Required  Interest  Rate 
(RIR)  entered  oo  line  2.  Thus,  for  example,  if  the  RIR  is 
7J6%,  "the  discount  interest  rate  factor"  is  1.0736.  The 
"discount  period*  is  the  number  of  days  fitrni  tbe  date  the 
contribution  was  paid  back  to  tbe  date  entered  on  line  3(a). 
As  the  exponent  in  the  formula,  the  'discount  period'  adjusu 
the  "discount  interest  rate  factor*  for  periods  of  different 
durations.  One  year  is  365/365  or  1.  (The  formuta  assumes 
a  365-day  year.) 

Discounted  Contribution  (DQ  = 
Contribution  /  [(  1  ♦  (RIR  /  100))  (OP/ 365)'^ 

where: 

1.  RIR  is  the  Required  Interest  Rate 

entered  online2 % 

2.  DP  is  the  discount  period  expressed 

as  the  number  of  days  from  the  date  the 
contribution  was  paid  back  to  the  date 
entered  on  line  3(c);  for  example,  one 
year  and  183  days  would  be  548  days  .   .    


Example 


A  calendar  year  plan  paying  iu  1989  premium 
made  a  S1,000  oontributioo  oo  July  1,  1989 
for  the  19S8  plan  year.  The  discount  period 
is  July  1, 1989  to  January  1, 1988,  or  548  days.  The  RIR  for 
plan  years  beginning  in  January  1989  is  7.21%.  When 
Contribution  =  $1,000,  RIR  =  7.21%  and  the  Discount 
Period  (DP)  =  548,  tbe  amount  of  the  Discounted 
Contribution  (DQ  is  computed  as  follows: 

DC  =  $1,000  /  [(  1  ♦  (7.21/100))^^'^^] 
DC  =  $l,00t    '  [(  1  ♦  0.0721^"^^^^] 
DC  =  $1,000  /[(l.072iy'»'^>] 

DC  =  $1,000  /  L11018 
DC  =  $900.75 

If  the  discount  period  for  your  plan  includes  a  partial 
year,  you  may  use  simple  interest  fa  the  partial  year  and  this 
formula  for  the  fuD  year(s),  if  any,  in  the  discount  period. 

Line  3(d)  Adjusted  Value  Of  Plan  Assets 
Enter  tbe  sum  of  line  3(a)  minus  line  3(b)  plus  line  3(c). 


Line  4       Adjusted  UnfkiiKled  Vested  Benefits 

Tbe  Adjusted  Unfunded  Vested  Benefiu  is  the  excess, 
if  any,  of  tbe  Tbtal  Adjusted  Vested  Benefiu  entered  on  line 
2(bX3)  over  the  Adjusted  Plan  Asseu  entered  on  line  3(dX 
fiirther  adjusted  for  tbe  passage  of  tinne  from  tbe 
determination  date  entered  on  Une  2  to  the  last  day  of  tbe 
1988  plan  year,  lb  determine  Adjusted  Unfiinded  Vteed 
Benefits,  use  tbe  "Line  4  Procedure'  bckiw.  You  may  wish 
to  use  tbe  space  provided  as  a  wort  sheet 

Plans  with  fewer  than  500  participanu  compute  the 
Adjusted  Unfunded  Vested  Benefiu  by  using  Step  1  and  Step 
2  of  tbe  *Line  4  Procedure"  be\om  and  entering  the  resuk 
(UVBa^)  on  line  4. 

Plans  with  500  or  more  participanu  compute  tbe 
Adjusted  Unfunded  Vsted  Benefiu  by  using  Step  1,  Step  2 
and  Step  3  of  the  "Line  4  Procedure"  betow  and  entering  the 
result  (UVB^)  on  line  4. 


Procedure 


Line  4  Procedure  - 
How  To  Compute  Adjusted 
Unfunded  Vested  Benefits 
Step  1.       Unfunded  Vested  Benefiu. 

A.  If  line  3(d),  Adjusted  Value  of  Plan  Assets,  is  equal 
to  or  greater  than  line  2(bX3X  Ibtal  Adjusted  Vested 
Benefits,  you  have  no  Adjusted  Unfunded  Vested  Benefits; 
enter  SO  on  line  4  and  go  to  line  9. 

B.  If  line  3(dX  Adjusted  VHue  of  Plan  Asseu  b  I» 
than  Line  2(bX3),  Adjusted  Ibtal  Value  of  Benefits,  you  do 
have  Ibtal  Adjusted  V»ted  Benefits.  Compute  the  amount 
of  Unfunded  Vested  Benefiu  as  of  tbe  determination  date 
entered  on  line  2  as  folkMvs: 

1.  Ibtal  Adjusted  Vested  Benefiu  fixim 

line  2(bX3) $ 

2.  Minus:    Adjusted  V^ue  of  Plan 

Assets  from  line  3(d) $ 

3.  Unfiinded  Vested  Beneriu 

(1  minus  2) $ 

4.  Go  to  Step  2 


Step  2.       Passage  Of  Time. 

Adjust  tbe  Unfunded  Vested  Benefiu  entered  above  to 
reflect  the  passage  of  time  from  the  determination  date 
entered  on  line  2  using  the  following  formula: 

,,„eUyBo4  =  (VBfl4  -  Ao^)  >  (1  +  RIR  /  100)*'; 

1.  UVBg^  is  tbe  amount  of  the  plan's  Adjusted 

Unfunded  Vested  Benefiu  on 

which  the  variable  rate  ponion 

of  the  premium  will  be 

assessed. 

NOTE:    Round  up  to  tbe  next 

$1,000  and  enter  on  line  4    .  .  $ 

2.  VB^'  is  the  value  of  the  Ibtal  Adjusted 

Vested  Benefiu  entered  on 

line  2(bX3) $ 

3.  Ag^  is  the  Adjusted  V^hie  Of  Plan  Asseu 

entered  on  line  3(d) $ 

4.  RIR  is  the  Required  Interest  Rate  entered 

on  line  2    % 
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Y  ii  deemed  to  be  equal  to  1  (unle»  the 
plan  year  preceding  the 
premiuto  payment  year  it  a  sixxt 
plan  year,  in  wbidi  cate  Y  it  tbe 
Dumlxr  of  days  in  tlie  ibon  plan 
year  (counting  both  tbe  tint  day 
and  the  last  day  of  the  ibort  plan 
year)  divided  t^  365,  exprewcd  at 
a  dedmal  fraction  of  ID  with  two 
digiu  to  tbe  right  of  tbe 
decimal  point) 


yean 


If  you  have  a  plan  with  fewer  than  500  participants, 
skip  Step  3  below  and  go  to  line  S;  cUierwise.  you  mutt 
proceed  to  Step  3. 

Step  3.       Significant  Event  AdjuitnKnt. 

If  you  have  a  plan  with  500  or  more  participants,  an 
enroUed  actuary  must  certi^  to  either  A  or  B  below  by 
compleiing  the  certificatioo  on  line  11  (including,  in 
particular,  bat  (e)  of  Line  11)  of  tbe  Schedule  A. 

a.  No  significant  event,  at  described  in  Part  H6.  of 
these  insiruaioos,  occurred  during  the  plan  year  preceding 
the  premium  payment  year.  If  this  is  the  case,  enter 
UVBa^i  from  Step  2  above  oo  line  4. 

b.  One  or  more  lignificant  events  have  occurred 
during  the  plan  year  preceding  the  premium  payment  year, 
and  the  enrolled  actuaiy  bat  made  appropriate  adjustments 
to  UVBa^  from  Step  2  above  to  reUect  the  occurrence  of 
the  significant  event  in  accordance  with  generally  accepted 
actuarial  principles  and  practices.  If  this  is  the  case,  you  njay 
UK  the  following  worksheet: 

1.  Enter  UVBj^,  from  Step  2  above $ 

2.  Enter  the  aujustment  to  UVBa^-  to 
reflect  iignificam  eventt  (if 

negative,  place  in  parenthetes)   $ 

3.  Add  1  and  2,  round  up  to  the  next 

$1,000,  and  enter  here  and  on  line  4  ..  $ ^ 

Une  5      Multiply  Line  4  By  0.006 

Multiply  the  Adjusted  Unfunded  Vested  BenefiU 
amount  on  tine  4  by  0.006  and  enter  on  line  5. 

Line  6       Divide  Line  5  By 

The  Participant  Count 

Enter  the  panicipant  count  fi'om  Form  1  line  13. 
Divide  the  amount  on  Une  5  by  this  number  and  enter. 
Round  to  the  nearest  cent.  This  it  the  initial  per  panicipant 
variable  rate  poriioo  of  the  premium,  but  it  may  be  reduced 
by  the  calculation  on  line  7. 

Line  7      Per  Participant  Cap 

Enter  the  standard  $34  per  partidpant  cap;  or,  if  the 
plan  is  qualified  (as  described  below),  you  may  enter  the 
reduced  per  pariicipant  cap  that  may  be  as  kiw  as  $19.  If 
the  entry  on  line  6  it  lest  than  $19,  there  is  no  need  to 
determine  a  reduced  per  participant  cap  and  you  should 
enter  $34  on  line  7. 

The  $34  per  participant  cap  may  be  reduced  if  your  plan 
meeu  the  qualificaiioa  rules  in  the  line  7  Procedure*. 

The  cap  reduction  it  $3  per  plan  year  for  each  of  the 
last  five  plan  years  beginning  before  January  1.  1988,  in 
which  the  plan  received  the  maximum  allowable  tax 
deductible  contnbution  under  section  404  of  the  Code. 


Hk  mott  the  cap  may  be  reduced  it  SIS  ($3  per  year 
timet  S  years  >  $15),  which  would  reduce  the  cap  from  $34 
to  $19. 

lb  determine  if  your  plan  qualiiiet  for  a  cap  reduction 
and  the  amount  of  the  reduction,  you  must  use  the  Line  7 
Procedure  -  How  Tb  Compute  The  Reduced  Per  Participant 
Cap.  \bu  may  use  the  spaces  in  the  procedure  as  a  work 
sheet.  Do  not  send  the  work  sheet  to  PBGC  Keep  the 
work  sheet  (or  the  numbers  computed  in  it)  in  your  records. 
PBGC  may  require  that  you  submit  this  information  at  a 
later  date. 


Procedure 


Line  7  Procedure  - 
How  lb  Compute  The 
Reduced  Per  Participant  Cap 
In  order  to  determine  if  a  plan  qualifies  for  the 

reduction,  you  must  use  rules  1  through  5  of  this  procedure. 

If  the  pbm  qualifies,  determine  the  reduced  per  panicipant 

cap  under  the  steps  that  folkw  these  rules. 

Rules  for  Determining  Qualification 

Rule  1.  Detennination  of  maximum 
deductibte  contribution. 
The  determination  of  whether  contributions  were  in  an 
amount  not  less  than  the  maximum  amount  allowable  as  a 
deduction  under  sectioa  404  of  tbe  Code  shall  be  based  on 
the  methods  of  computing  the  maximum  deductible 
contribution  under  section  404,  including  aauarial 
awimptions  and  funding  methods,  used  by  the  plan  and  the 
contributing  sponsor  or  contrilxjting  sponsors  (provided  such 
assumptions  and  methods  met  the  requirements  for 
reasonableness  under  section  412  of  the  Code)  with  respect 
to  each  of  the  last  five  plan  years  commencing  before  January 
1,  1988. 

Rule  2.      Rounding  of  de  minimis  amounts. 

Any  coniribuiion  that  would  have  been  at  least  equal  to 
the  maximum  deduaiWe  amount  but  for  the  fact  that  the 
contribution  amount  was  rounded  down,  shall  be  deemed  for 
the  purposes  of  this  procedure  to  be  in  an  amount  not  less 
than  the  maximum  deductible  amount  if  the  following 
conditions  are  met: 

A.  In  the  case  of  maximum  deductible  amounts  up  to 
$100,000,  the  contribution  amount  was  rounded  down  to  no 
less  than  the  next  lower  multiple  of  $100. 

B.  In  the  case  of  maximum  deductible  amounts  greater 
than  $100,000,  the  contribution  amount  was  rounded  down 
to  no  less  than  the  next  tower  multiple  of  $1,000. 

Rule  3.      Defined  benefit  and  defined  contribution  plans. 

There  is  a  limitation  on  the  determination  of  the 
maximum  deductible  contribution  for  sponsors  maintaining 
both  defined  benefit  and  defined  contribution  plana  with 
common  panldpants. 

If  a  contributing  sponsor  is  subject  to  the  limitation  on 
deductioos  described  in  section  404(aX7XA)  of  the  Code 
(relating  to  total  deductions  in  connection  with  one  or  more 
defined  contribution  plans  and  one  or  more  defined  benefit 
plans  with  common  participanu  in  each)  and  if  the 
contributing  sponsor  or  contributing  sponsors  made 
contributions  to  the  plan  with  respect  to  which  the  premium 
it  being  determined  in  an  amount  less  than  the  maximum 
deductible  anxxint  (determined  without  regard  to  the  Code 
section  404(aX7XA)  limitation),  amounts  contributed  to  a 
defined  contribution  plan  (or  plans),  or  to  a  defined  benefit 
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plan  (or  plans)  not  covered  by  Tide  IV  of  tbe  Act  pomtant 
to  section  4021  of  the  Ad,  mutt  be  dintgadea  in 
determining  whether  the  amounts  contributed  equalled  tbe 
maximum  deductible  contribution  under  section  404  of  the 
Code.  If  the  contributing  sponsor  maintains  more  than  one 
defined  benefif  plan  covered  by  Title  IV  of  the  Act  pursuant 
to  section  4021  of  the  Act,  the  determination  shall  be  made 
tfj  aggregating  the  aroounu  contributed  to  an  such  plans  and 
comparing  that  total  to  tbe  sectioa  404(a)(7XA)  fimitatioo. 

Rule  4.      When  plan  year  and  taxable  year 
do  not  coincide. 

There  it  a  special  rule  for  determining  the  maximum 
deductible  contritxition  in  certain  cases  when  tbe  plan  year 
and  the  contributing  sponsor's  taxable  year  do  not  coincide. 

If  a  contributing  sponsor  determined  the  maximum 
deductible  contribution  for  a  taxable  year  by  using  a  weighted 
average  of  the  maximum  deductible  oontributioas  for  the  plan 
years  foiling  within  tbe  taxable  year  pursuant  to  26  CTR  \ 
1.404(a)-14(cX3),  the  determinatioa  under  this  procedure  of 
whether  the  coniritxitioa  for  a  plan  year  was  the  maximum 
deductible  amount  dull  be  made  bjr  aggregating  all 
contritxitions  for  that  plan  year,  irrespective  of  the  taxable 
year  in  which  they  were  appbed.  If  the  total  amoum  of 
contributions  is  lest  Vben  tbe  maximum  deductible  amount 
under  Code  section  404  (without  applying  tbe  Bmitation  in 
Code  section  404(a)(7XA))  determined  on  the  basis  of  the 
plan  year,  the  contribution  shaB  be  treated  as  being  the 
maximum  deductit>ie  amoum  under  this  procedure  only  if  the 
ponion  of  the  contribution  appfed  in  each  taxable  year  in 
which  the  plan  year  fell  equalled  tbe  masinnim  deductible 
amount  (with  respect  to  thai  plan  year)  for  that  taxable  year 
under  tbe  limitation  in  section  404(a)(7XA>. 

Rule  S.      Special  rule  for  nonprofit  entities. 

A  plan  maintained  by  a  nonprofit  entity  sbal  be  deemed, 
for  purposes  of  this  procedure,  to  have  received  the 
maximum  deductible  anwunt  for  a  plan  year  if  an  enrolled 
actuaiy  certifies  that  tbe  contributions  made  to  tbe  plan  for 
that  plan  year  were  in  an  amount  not  lest  than  tbe  maximum 
amount  that  would  have  been  ailowabie  at  a  deduction  under 
section  404  of  the  Code,  as  determined  under  Rule  1  through 
Rule  4  of  this  procedure,  if  tbe  contributing  sponsar(s)  of  tbe 
plan  was  a  (were)  for-pit^  entity(ies). 

Tbe  enrolled  actuary  must  initial  tbe  boa  on  Ine  1 1(d) 
if  this  rule  is  used. 

Computation  Of  The 
Reduced  Per  Participant  Cap 

Step  1.       Check  the  appropriate  boot  or  boxes  bekm  to 
indicate  tbe  plan  years  for  which  tbe 
maximum  allowable  tax  deductit)le 
contribution  under  section  404  of  tbe  Code 
was  made  to  tbe  plan  and  enter  the  number 
of  bocs  checked: 

1983        1964        1965        1986        1987     Ibtal  V»rs 
[=1        CH         CZI        1=1        O 


Step  2.       Multiply  tbe  total  years  from 

Step  1  by  $3  and  enter  here  .  ] 

Step  3.  Per  Partidpant  Cap  on  the 
variable  rate  portion  of  tbe 
premium:   Subtraa  the  amount 


from  Step  2  from  $34  and 
enter  here  and  on  line  7  . 


Line  8       The  Lesser  Of  Line  6  Or  7 

Enter  the  lesser  of  tale  6  or  line  7.  This  it  tbe  per 
partidpant  variable  rate  portion  of  your  premium  payment 

Line  9      Variable  Rate  Portion 
or  The  Premiom 

Enter  on  line  9  and  on  Form  1,  fine  lS(b),  Uk  variable 
rate  portioa  of  the  premium.   Y3u  have  two  akeraativex: 

(a)  If  you  have  a  plan  wiUi  Adjusted  Unfunded  Vested 
Benefits  shown  oo  bne  4,  enter  the  line  8  amount  multiplied 
by  tbe  partidpant  count  from  Form  1,  line  13.  Ate  enter 
the  panicipant  count  on  line  9(a). 

(b)  If  you  have  a  plan  that  has  NO  Adjusted  Unfunded 
\f^ed  BenefiU  shown  oo  line  4,  enter  SL 

Line  10     Plan  Administrator  CertificatkM 

M  plan  adminjstrator,  you  must  persooaHy  sign  and  dale 
the  cenification  in  the  space  provided.  In  adduioo,  tf  you 
used  tbe  Interest  Adjustment  Relief  Rule  (see  bne  2 
instructions),  you  must  initial  box  (c)  on  bne  10.  We  may 
return  any  filing  that  does  not  have  your  signature. 

Line  11     Enrolled  Actuaiy  Certification 

If  the  plan  has  500  or  man  panidpams  or  if  the  plan 
uses  tbe  special  rule  for  nonprofit  entities  (see  Rule  5  of  the 
"Line  7  Procedure"),  an  enroUed  actuary  must  personally 
sign,  date  and  enter  his  or  her  enroUmcm  number  and 
address  in  the  space  prmided  on  the  oertificaiion,  and  must 
initial  bos  (d)  and/or  bcx  (e)  on  ioe  11,  at  applicable. 

imuamimmimmimimmiiimmmmmmimmmmKmimmmmmmmmmtmmmmaKmmt 

Sabptirt  3      NO  VESTED  PARTICIPANTS 

line  1      Filing  Method 

If  you  use  the  No  Vetted  Participana  fiting  method,  you 
must  check  the  box  on  Bne  l(cXl)  and  iniual  line  10(a).  Go 
to  line  9. 

Line  9      Variable  Rate  Portion 
Of  The  Premiom 

Enter  $0. 

Line  10     Plan  Administrator  CertificatioB 

As  plan  administrator,  you  must  personally  sign  and  date 
the  certification  in  the  space  provided.  We  may  return  any 
filing  that  does  not  have  your  signature.  Initial  the  tXK  on 
line  10(a). 

Line  11     Enrolled  Actuaiy  Certification 

An  enroOed  aauary's  certification  it  not  requited  under 


this  filing  method. 


Subpart  4      SECTION  4I2(i)  PLANS 
Line  1      Filing  Method 

If  you  use  the  filing  method  for  section  412(i)  piam,  you 
must  dKck  the  box  on  line  l(cX2),  initial  boe  10(b),  and  go 
to  line  9. 
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L' :•;::; ::'?'^^l3fe^;=lli!i^^^^ 


Line  9      \teriable  Rate  Pbrtion 
or  The  Preminm 

Enter  so. 

Line  10     Plan  Administrator  Certification 

M  plan  adminisirator,  you  mutt  pcnonally  lign  and  date 
the  certification  in  the  space  provided.  \M  may  return  any 
filing  that  does  not  have  your  lignature.  Initiai  the  bOK  on 
line  10(b> 

Line  U     Enrolled  Actuary  Certiflcation 

An  enrolled  actuary^  certiflcation  it  not  required  under 
this  filing  method. 


Subpart  5 


FULLY  FUNDED 
SMALL  PLANS 


Une  1      Filing  Method 

If  you  use  the  filing  owtbod  for  fully  fiinded  plan  with 
fewer  than  500  partidpanis,  you  mu*l  check  the  box  on 
Une  l(cX3)  UK)  an  enrolled  actuary  muit  complete  Une  11(b). 
Go  to  Une  9. 

Line  9      Variable  Rate  Pbrtion 
or  The  Premium 

EnterSa 

Line  10    Plan  Administrator  CertiHcation 

As  plan  administrator,  you  must  personally  sign  and  date 
the  certification  in  the  space  provided.  We  may  return  any 
filing  that  does  ool  have  your  signature. 

Line  11     Enrolled  Actuary  Certiflcation 

An  enrolied  actuary  must  complete  certification  on 
Une  1 1  and  must  initial  the  ba  on  Une  1 1(b). 

Subpart  6      STANDARD  TERMINATIONS 

Line  1       Filing  Method 

If  you  use  the  method  for  plans  terminating  in  standard 
terminations,  you  must  check  the  bOK  on  Une  l(cX4)  tnd 
enter  the  proposed  date  of  plan  termination  on  Une  l(cX4). 
Go  to  Une  9. 

(Note:  See  Part  A2.  for  rules  on  when  your  premium 
oMigation  ends.) 

Line  9      Vnriable  Rate  Pbrtion 
or  The  Premium 

Enter  SO. 
Line  10     Plan  Administrator  Certiflcation 

As  plan  administrator,  you  mutt  pcnonally  sign  and  date 
the  certification  in  the  space  provided.  >Mc  may  return  any 
filing  that  does  not  have  your  signature. 

Line  11     Enrolled  Actuary  Certiflcation 

An  enrolled  actuaiy^  certiflcation  is  not  required  under 
this  filing  method. 


Subpart  7       PLANS  TERMINATING 
IN  DISTRESS  OR 
INVOLUNTARY 
TERMINATIONS 

Une  1       Filing  Method 

If  you  use  the  method  for  plans  terminating  in  a  distress 
or  involuntary  termination,  check  the  box  on  Une  1(d)  and 
enter  the  proposed  date  of  terminatioa  (in  a  distress 
terminatioo)  or  the  date  of  terminatioa  sought  by  the  PBGC 
(in  an  involuntary  termination).  (These  dates  are  both 
referred  to  below  as  the  "DOPT.) 

(Note:  See  Part  A2.  for  rules  on  when  your  premium 
obUgatkn  ends.) 

Lines  2  Through  Line  11 

The  line-by-line  instnictioas  for  Uncs  2  through  1 1  of  the 
Schedule  A  are  the  same  at  under  the  Alternative  Calculation 
Method  (See  Part  I,  Subpart  2,  of  these  instructions)  subject 
to  the  modifications  described  below.  Under  this 
Distress/Involuntary  Iferminatioo  Method,  you  win  generally 
be  using  dau  from  a  Schedule  B  lor  a  plan  year  earUer  than 
the  plan  year  preceding  the  premium  payment  year.  (If  you 
are  able  to  use  the  same  Schedule  B  as  under  the  Alternative 
Calculation  Method  .  which  is  the  1968  Schedule  B  for  the 
1969  premium  payment  year,  the  Distress/Involuntary 
Ikrminalion  Method  and  the  Alternative  Calculation  Method 
are  almost  identical;  the  only  diffcrcnoc  is  that  the 
Distress/Involuntary  'Rrmination  Method  may  result  in  a 
smaller  adjustment  for  accruals  during  the  plan  year 
preceding  the  premium  payment  year,  since  it  would  adjust 
only  up  to  the  DOPT  See  below.)  The  modifications  are 
generally  designed  to  reflect  and  to  adjust  for  the  fact  that 
the  Schedule  B  data  were  determined  as  of  an  earUer  date. 

The  modifications  are  as  follows: 

Modiflcation  1. 

Substitute  the  flrst  day  of  the  plan  year  of  the 
Schedule  B  vou  are  using  for  the  first  day  of  the  Alternative 
Calculation  Method  Schedule  B  year. 

A  calendar  year   plan   paying   is  its    1969 
premium.       The    plan    has   a    DOPT   of 


Example 


September  1,  1969  and  is  using  data  from  its 
1967  Schedule  B  to  calculate  the  variable  rate  portion  of  iu 
premium.   For  this  plan  - 

a.  the  determination  date  to  be  entered  on  Une  2  must 
be  January  1,  1967; 

b.  the  Plan  V^lue  of  Vested  Benefiu  to  be  entered  in 
the  "Vilue*  column  of  Une  2(a),  as  weU  as  the  Adjusted 
VUue  of  Vested  Benefiu  to  be  entered  on  Une  2(b),  must  be 
determined  as  of  January  1,  1967; 

c.  the  determinatioa  date  to  be  entered  on  Une  3  must 
be  January  1,  1967; 

d.  the  VUue  of  Plan  Asseu  to  be  entered  in  Une  3(a) 
must  be  determined  as  of  January  1,  1987; 

e.  the  Contribution  Receivables  to  be  entered  on  Une 
3(b)  are  those  that  were  included  as  receivables  In  the  Une 
3(a)  entry  as  of  January  1,  1967; 

f.  the  Discounted  Paid  Contributions  to  be  entered  on 
Une  3(c)  are  those  contributions  for  plan  years  prior  to  the 
premium  payment  year  that  were  either  included  as 
reoeivabtet,  or  not  included  (as  recehvNes  or  otherwise).  In 
the  Une  3(a)  entry  as  of  January  1, 1987  (provided  they  were 
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paid  on  or  before  the  earUer  of  the  date  the  1989  premium 
is  due  or  paid); 

g.  the  Discoumed  Paid  Cbntrftmtioas  to  be  entered  on 
Une  3(c)  must  be  discounted  from  the  date  paid  back  to 
January  1,  1987; 

b.  the  Adjusted  V^Hk  of  Plan  Asseu  to  be  entered  on 
Une  3(d)  must  be  determined  as  of  January  1.  1987; 

L  the  Adjusted  Unfunded  V^ed  Benefits  to  be 
entered  on  line  4  is  determined  as  of  the  last  day  of  the  t)lan 
year  preceding  the  premium  payment  year.  Le..  December  31. 
1988: 

j.  for  a  plan  with  SCO  or  more  participants,  the 
Adjusted  Unfunded  Vested  Benefiu  to  be  entered  on  Une  4 
must  reflect  any  significant  events  occurring  between 
January  1,  1987,  and  December  31,  1968. 

Modiflcation  2. 

Substitute  "the  sum  of  1  plus  the  produa  of  .07  times 
the  number  of  years  (rounded  to  the  nearest  hundredth  of  a 
ycar^  from  the  date  of  the  Schedule  B  data  to  the  DOPT  for 
the  "1.07  benefit  accrual  adjustment  factor'  in  the  "Line 
2rbV3)  Relief  Rule*  and  the  interest  rate  adiusimeni  formula 
under  the  •Line  2(bV31  Procedure.' 

lb  compute  the  number  of  years,  count  the  number  of 
days  fixim  and  including  the  date  of  the  Sctiedule  B  data  to 
and  including  the  DOPT  and  divide  by  36S. 

Under  the  Alternative  Calculation  Method,  the  '1.07 
benefit  accrual  adjustment  Eaaor'  referred  to  under  the  "Line 
2(bX3)  Procedure"  serves  as  a  surrogate  for  accruals  during 
the  plan  year  preceding  the  premium  payment  year.  This 
surrogate  assumes  that  there  has  been  exaaly  one  year  of 
accruals  (e.g.,  in  the  case  of  a  calendar  year  plan  paying  its 
1989  premium,  accruals  fiom  January  1,  1968,  through 
December  31,  1968).  Under  the  Distress/Involuntaiy 
Ifermination  Method,  however,  the  accrual  period  wiH  run 
ftom  the  date  of  the  Schedule  B  data  to  the  DOPT 

Using  the  rule  stated  in  Modificatioo  2,  and  continuing 
with  the  hypothetical  plan  in   Modification  1  - 

a.  Determine  VB^a^jj^  in  the  "Line  2(bX3)  Procedure" 
by  multiplying  the  amount  entered  on  Une  6d(ii)  of  the 
Schedule  B  you  are  using  by  the  foikiwing  benefit  accrual 
adjustment  factor  (AC)  instead  of  1.07  - 

AC  =    1    -f    (.07  X   (the   number  of  days   from 

i  January  1,  1987  to  September  1,  1988)  /  36S) 

AC  =    1  +  (  Xn  X  1.67  ) 

AC  =    1  +  .12  - 

AC  =    1.12 

b.  If  the  plan  is  using  the  "Line  2(bX3)  Relief  Rule", 
the  Schedule  A  Une  2(bX2)  anxwnt  is  determined  by 
multiplying  the  Schedule  A  line  2(aX2)  amount  by  1.12.  If 
the  plan  cannot  use  the  Relief  Rule,  the  VB^^/,^  amoum 
(cJ.  under  the  "Line  2(bX3)  Procedure")  is  multiplied  by 
1.12. 

c  Enter  the  benefit  accrual  adjustment  factor  of  1.12 
as  the  accrual  foctor  on  Schedule  A  Une  2. 


Modification  3. 

Substitute  "the  number  of  years  (rounded  to  the  ncarcsf 
hundredth  of  a  vear^  between  the  date  of  the  Sctiedule  B 
data  and  the  last  day  of  the  plan  year  precedmK  tlie  prcmim 
pawncnt  year"  for  the  cmooeot  "Y."  a  the  time  adwstmeiM 
formula  under  the  "Line  4  Procedure.' 

Tb  compute  the  number  of  years,  coum  the  number  of 
days  fixm  and  inchiding  the  date  of  the  Schedule  B  data  to 
and  including  the  last  day  of  the  plan  year  preceding  the 
premium  payment  year  and  divide  by  365  m  Step  2  of  the 
"Line  4  Procedure."  Z'- 

Under  the  Alternative  Calcttiatiaa  Method,  the  exponent, 
"Y,"  is  the  lime  adjustment  formula  in  Step  2  of  the  "Line  4 
Procedure*  represenu  the  length  of  time  fitxn  the  date  of  the 
Schedule  B  data  to  the  last  day  of  the  plan  year  preceding 
the  premium  payment  year.  Because  that  length  of  time  ■ 
generally  exactly  one  year  under  the  Alternative  Caloiiatiaa 
Method,  Y  is  defined  simply  as  (generaUy)  being  'equal  to  1*. 
The  length  of  time  under  the  Dstress/Invoiumary 
Ifermioatioa  Method  wil  generally  be  longer  than  1  year. 
Thus,  using  the  rule  suted  in  Modfeatioo  3,  and  contiB«ng 
with  the  hypothetical  plan  in  Modificatioo  1,  "V  would  equal 
2  (the  number  of  years  between  January  1,  1987,  and 
December  31,  1988). 


y 
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APPENDIX  1  Optional  Substitution  Factors  for  the  term  ".94C*"**«)" 

Ybu  may  uie  optiooal  "wtxthutioa  bcton*  in  the  Attenuuive  Calculwkin  Method  intereit  rate  adjustment  fonnula  to  repiaoe 
the  tcnn  \94(RIHBUt)»  The  ute  of  the  fiKton  It  not  required;  it  It  optiooaL  The  instruction!  for  the  formula  and  for  use  of  the 
tablet  below  are  in  Part  I,  Subpart  2.  Line  2. 

Ute  the  tubttituiion  tactor  In  Ifcbte  A  when  RIR  it  equal  to  or  greater  than  BIR  rounded  to  the  nearest  hundredth.  Ute  the 
tubtiitutloo  fKtor  in  IkNe  B  when  BIR,  rounded  to  the  neatttt  hundredth.  It  greater  than  RIR. 


TABLE  A 

When  RIR  It  Equal  lb  Or  Greater  Than  BIR 


If  RIR  minut  BIR  (rounded 
to  nearett  hundredth)  Ik 
At  least       But  lest  than 


the 

substitution 
bctor  it- 


ir  RIR  minut  BIR  (rounded 
to  nearett  hundredth)  ic 
At  least       But  less  than 


The 

substitution 
factor  is  - 


0.00 

aio 

IJOOO 

0.10 

OJO 

a9938 

OJO 

OJO 

0.9877 

OJO 

a40 

a9616 

0.40 

OJO 

a975« 

OJO 

0.60 

a9«9S 

a«o 

a7o 

OMM 

0.70 

OJO 

0.9SH 

0.M 

a90 

0.9S17 

aw 

IM 

a94S8 

1.00 

1.10 

0.9400 

1.10 

IJO 

a9342 

IM 

IJO 

a92S4 

IJO 

1.40 

0.9227 

1.40 

IJO 

a9170 

IJO 

\M 

a9iu 

IM 

1.70 

0.90S7 

1.70 

IJO 

0.9002 

IM 

1.90 

0J94« 

1.90 

zoo 

0J891 

IM 

ZIO 

0J8M 

110 

Z20 

OJTSt 

2J0 

2J0 

0J727 

ZM 

Z40 

0J673 

Z40 

2J0 

0J620 

2J0 

ZM 

0JM7 

IM 

170 

0JS14 

170 

2J0 

0J461 

ZM 

Z90 

0J4O9 

2.90 

3.00 

0J3S7 

If  BIR  minut  RIR  (rounded 
to  nearett  hundredth)  it: 
At  least      But  lett  than 


3.00 

3.10 

0J306 

3.10 

3.20 

0J2SS 

X20 

3J0 

0J204 

3J0 

3.40 

0J153 

3.40 

3J0 

0J103 

3J0 

3.60 

0J0S3 

3M 

3.70 

OJ0Q3 

3.70 

3J0 

0.7954 

3J0 

3.90 

0.7905 

3.90 

4.00 

0.7856 

4J0 

4.10 

0.7807 

4.10 

4M 

0.7759 

4M 

4J0 

0.7711 

4J0 

4.40 

0.7664 

4.40 

4J0 

0.7617 

4J0 

4.60 

0.7570 

4jtO 

4.70 

a7523 

4.70 

4J0 

0.7477 

4J0 

4.90 

0.7430 

4.90 

5.00 

0.7385 

SOO 

5.10 

0.7339 

5.10 

5.20 

0.7294 

5M 

5J0 

0.7249 

SJO 

5.40 

0.7204 

S.40 

5J0 

0.7160 

SJO 

5.60 

0.7115 

5M 

5.70 

a7072 

5.70 

SJO 

0.7028 

5J0 

5.90 

0.698S 

5.90 

6.00 

0.6942 

TABLES 
When  BIR  b  Greater  Tlian  RIR 


The 

tubttitutioa 
fiKtor  ii- 


ir  BIR  minut  RIR  (rounded 
to  nearett  hundredth)  it: 
At  least      But  lest  than 


Tlie 

tubttitution 
factor  it  - 


0.01 

aio 

1J062 

0.10 

OM 

un2S 

0.20 

OJO 

lM8t 

0.30 

0.40 

1J2S1 

0.40 

OJO 

1J314 

OJO 

a60 

tJS78 

0.60 

a7o 

1J443 

0.70 

OJO 

1JS07 

OJO 

0.90 

1JS73 

0.90 

IJO 

1J638 

IJO 

1.10 

1J704 

1.10 

IJO 

1J771 

1.20 

IJO 

1J838 

IJO 

1.40 

IJ90S 

1.40 

IJO 

1J973 

IJO 

1.60 

1.1041 

1.60 

1.70 

1.1109 

1.70 

IJO 

1.1178 

IJO 

1.90 

1.1248 

1.90 

zoo 

1.1317 

ZOO 

ZIO 

1.1388 

ZIO 

Z20 

1.1458 

Z20 

2je 

1.1529 

Z30 

Z40 

1.1601 

Z40 

2J0 

i.l«73 

Z50 

Z60 

I.I74S 

Z60 

Z70 

1.1818 

Z70 

2J0 

1.1892 

Z80 

Z90 

1.1965 

Z90 

3.00 

1.2040 

3J0 

3.10 

17114 

3.10 

3.20 

1.2190 

120 

3J0 

1.2265 

3J0 

3.40 

1.2341 

3.40 

3J0 

1J4I8 

3J0 

3.60 

1.2495 

3.60 

3.70 

1J573 

3.70 

3J0 

1.2651 

3J0 

3.90 

1J729 

3.90 

4.00 

1.2808 

4J0 

4.10 

1.2888 

4.10 

4J0 

1.2968 

o> 

4J0 

1J048 

4J0 

4.40 

1J129 

4.40 

4J0 

1J211 

4J0 

4.60 

1J293 

4.60 

4.70 

1J37S 

4.70 

4J0 

1J4S8 

4J0 

4.90 

1J542 

4.90 

5.00 

1J626 

SJO 

5.10 

1J7I0 

S.IO 

5.20 

1J795 

$20 

SJO 

1J881 

SJO 

5.40 

1J967 

5.40 

SJO 

1.4054 

SJO 

5.60 

1.4141 

5.60 

5.70 

1.4229 

5.70 

SJO 

1.4317 

SJO 

5.90 

1.4406 

5.90 

6.00 

1.4495 

Codes  for  Prinapal  Business  Activity  and  Pnnapal  Product  or  Service. 

These  industnr  titles  and  definitions  are  batec^  in  eencral,  on  the  Enterprise  Standard  Industrial  Classification  system  developed 
by  the  Office  of  Manseement  and  Budget,  Executive  Office  of  the  President,  to  dassiN  enterprises  by  type  of  aoivity  in  which^cv 
are  engaged.  The  ^em  foUows  closely  the  Standard  Industrial  Classification  used  to  dassi^  cstabbshments. 


AGRICULTURE,  FORESim;  AND 
nSHING 

Code 
FannK 

0120  Field  crop. 

OlSOFniit,  tree  nut,  and  vegeubie. 

OlSOHonicultunl  specialty. 

0230Livestocfc. 

0270  Animal  specialty. 

AolcaHaral  unico  and  fowaliy; 

0740  MMCrinaiy  lervioes. 

07S0  Animal  mvicet,  except  veterinaiy. 

0780  Landscape  and  horticultural 

services. 
0790  Other  agricultural  services. 
0800  Forestry. 

Ftshiii^  handns,  and  trapping; 
0930  Commercial  Dshing,  hatcheries  and 

preserves. 
0970  Hunting,  trapping,  and  pme 

propagation. 

MINING 

Metal  mining: 

1010  Iron  ores. 

1070  Copper,  lead  and  zinc,  gold  and 

sih«r  ores. 
1098  Other  metal  mining. 
1  ISO  Coal  mining. 
Oil  and  gas  ortractioa: 
1330  Crude  petroleum,  natural  gas,  and 

natural  gas  liquids 
-1380  Oil  and  gas  field  services. 
NonmclalUc  mineral  (except  IWeb) 
mining; 
1430Diiiieiisioa,  crushed  and  bcxiken 

stone;  sand  and  graveL 
1498  Other  nonmetaUic  minerals,  except 

fuels. 

CONSTRUCTION 

General  bvilding  contractors  and 

operative  baildera: 

ISIO  General  building  contractors. 

1S31  Operative  buildos. 

Heavy  coostractloa  oontraclors: 

1611  Highway  and  street  construction. 

1620  Heavy  construction,  except  highway. 

Special  trade  contractors: 

1711  Plumbing,  heating,  and  air 

conditioning. 
1721  Painting,  paper  banging,  and 

deoonting. 
1731  Electrical  work. 
1740  Masonry,  stooeworlc,  and  plastering. 
17S0  Carpentering  and  flooring.  / 

1761  Roofing  and  sheet  metal  work. 
1771  Concrete  work. 
1781  Water  well  drilling. 
1790  Miscellaneous  spoaal  trade 

oontractots. 

MANUFACTURING 
Food  and  kindred  products: 

2010  Meat  products. 
2020  Dairy  products. 
'2030  Preserved  fruits  and  vegetables. 
2040  Grain  mill  products. 
20S0Bakety  products. 
2060  Sugar  and  confectionery  products. 
2081  Malt  liquon  and  malt. 

2088  AkohoTic  beverages,  except  malt 
liquors  and  malt. 

2089  Bottled  soft  drinks,  and  flavoring. 
20%  Other  food  and  kindred  products. 
2100'Ibt>acco  manufacturers. 


Textile  min  prodactc 

2228  Weavuig  mills  and  teaite  finishing. 

2250  Knitting  mills. 

2298  Other  textile  mill  products. 

Apparel  and  other  textile  prodacia: 

2315  Men's  and  boy's  clothing. 

2345  Women's  and  children's  doihing. 

2388  Hats,  caps,  millinery,  fur  goods, 

and  other  apparel  and  accessories. 
2390  Mite,  fabricated  textile  products. 
Lamber  and  wood  prodacis,  except 
hmilBrc: 
2415  Logging  camps  and  logging 

oootracton,  sawmills  and  planing 

mills. 
2430Milhwork,  plywood,  and  related 

products. 
2498  Other  wood  products,  including 

wood  buiMines  and  mobile  homes. 
2500  Furniture  and  Tatures. 
tmptr  and  allied  products: 
2625  Pulp,  paper,  and  board  mills. 
2699  Other  paper  products. 
Prinlli«  pvblishing,  and  aUied 
Indnalries: 
2710  Newspapers. 
2720  Periodicals. 
2735  Books,  greeting  cards,  and  misc. 


2799  Cooimercial  and  other  printing, 

and  printing  trade  services.  . 
Ciienikals  and  allied  prodacta: 
2815  Industrial  chemicals,  plastics 

materials  and  synthetics. 
2830  Drugs. 

2840  Soap,  cleaners,  and  toilet  goods. 
2850Painu  and  allied  products. 
2898  Agricultural  and  other  chemical 

products. 
MrowaiB  refining  and  related 
iadaslrles  (iBcladin«  Ihoae 
Integrated  with  extraction): 
2910  Petroleum  reHning  (including  those 

integrated  wiih  extraction). 
2998  Other  petroleum  and  coal  products. 
Rabber  and  misc  plasUca  pradacta: 
3050  Rubber  products;  plastics  footwear, 

hose  and  belling. 
3070  Misc  plastics  products. 
Leather  and  Icatlwr  prodacts: 
3140  Footwear,  except  rubber. 
3198  Other  leather  and  leather  products. 
stone,  day,  glass,  and  concrete 
prodacts: 

^225  Glass  products. 
3240  Cement,  hydraulic 
3270  Concrete,  gypsum,  and  plaster 

products. 
3298  Other  nonmetallic  mineral 

products. 
Primary  metal  industries: 
3370  Ferrous  metal  industries;  misc 

Kimary  metal  products, 
onferrous  metal  industries. 
Fabricated  metal  products,  except 
machinery  and 
transportation  equipment: 
3410  Metal  cans  and  shipping  containers. 
3428  Cutlery,  hand  tools,  and  hardware; 

screw  machine  products,  bolts,  and 

similar  products. 
3430  PluffiNng  and  heating,  except 

electric  and  warm  air. 
3440  Fabricated  strtictural  metal 

products. 
3460  Metal  forgings  and  stampings. 


3470  Coating,  engraving,  and  allied 

services. 
3480  Ordnance  and  accessories,  except 

vetiides  and  guided  missiles. 
3490  Misc  fabricated  metal  products. 
Machineiyi  except  cfectrical: 
3520  Farm  machinery. 
3S30  Construction,  mining,  and  materials 

handling  machinery  and  equipmenL 
3540  Meulworfcing  madiinery. 
3550  Special  industiy  machinery,  except 

metatworking  machinery. 
3560  General  industrial  machinery. 
3570  Office,  computing,  and  accounting 

madiines. 
3598  Engines  and  lurt>ines,  service 

industry  machinery,  and  oiher 

madiinery,  ooepi  electrical. 
Electrical  and  electronic  macUaer]; 
eqaipmcal,  and  sappllii: 
3630  Household  appliances. 
3665  Radio,  tdevisioo.  and 

communicatioa  equipmenL 
3670  Electronic  componcnu  and 


3696  Other  electric  equipment. 
TVansitoftatlan  s^aipaaml: 
3710  Motor  vdiicies  and  equipment. 
3725  Aircraft,  guided  mosiks  and  parts. 
3730  Ship  and  boat  building  and 

repairing. 
3798  Other  transportation  equipmcol. 
Meacaring  and  laniiolHiig  I 


walchca  aad  docks: 

381S  Sdentific  instrumenu  and 

measuring  devices;  watches  and 

dodo. 
384S  Optical,  medical,  and  ophthalmic 

toods. 
3860  Photographic  equipment  and 

supplio. 
3998  Other  manufacturing  products. 

TRANSPORTATION, 
COMMUNICATION,  ELECTRIC, 
GAS,  AND  SANITARY  SERVICES 


4000  Railroad  u:ansportation. 

Loral  and  interatbaa  passenger  transit: 

4121  'Cixicafaa. 

4189  Other  passenger  transporution. 
IVacldng  aad  warelioasiiig: 
4210'IhKdung,  local  and  lone  disunce. 
4289  PuMic  warehousing  and  trucking 

terminals. 
Other  liansportatioa  includii^ 
transportatioa  services: 
4400  Wtter  transportation. 
4S001hansportatioa  by  air. 
4600  Pipelines,  except  natural  gas. 
4722PaBenger  transportation 

arrangement. 
4723  Freight  transportation  amngemenL 
4799  Otbo'  transportation  services. 
Coounanlcation: 
4825  Telephone,  telegraph,  and  other 

communication  services. 
4830  Ra4io  and  television  broadcasting. 
Electric  gaa,  and  sanitary  services: 
4910  Electric  services. 
4920  Gas  production  and  distribution. 
4930  Combination  utiliiy  services. 
4990  Water  supply  and  other  sanitary 

services. 


W«in«NMfN«HHNMMMMIMan«M«MHM 
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WHOLESALE  TRADE 


SOlO  Motor  vehida  and  wiUMOtiwe 

equipaenL 
5020  Furniiiire  and  hoote  fdnwhinp. 
S030  Lufflber  and  oooatnictioo  aialenalk 
5040  Spatting,  recrcMioMl, 

pliolafrapiiic  and  hobtiy  goodi, 

iqm,  and  tuppUo. 
5050  Kfeuli  and  ninerali.  enxpl 

petroteum  and  tcrap. 
5060Electncal|oodi. 
5070  Hardware,  plumbuig  and  beatin( 

equipcMaL 
5083  Farm  machineiy  and  equipaenL 
5069  Other  maciunety,  equipment,  and 

tuppiiet. 
5098  Other  duiabte  (oodt. 


51 10  Paper  and  paper  prodicti. 
5129Dnigi,  drug  proprietariea,  and 

dm^iMs'  lundhes. 
51MApparei  piece  good*,  and  notioan. 
5140Grooenes  and  related  producti, 

ORxpt  meau  and  meat  product*. 
514?  Meaa  and  Deal  products. 
SlSOFwn-produa  raw  matetialt. 
SlMOtenucali  and  aUied  producta. 
5170i>etroleuai  and  petroteum  products. 
5180  Alcoholic  bevenges. 
5190  Mac  nondurable  goods. 

RETAIL  TRADE 


cappK  aad  wmMtt  tmmt  dcaleis: 
5211  Lumber  and  other  building 

msierials  dealen* 
5231  Paint,  glaM,  and  wallpaper  uorei. 
5251  Haidware  More*. 
5261  Retail  nuiaenes  and  garden  tiores. 
5271  Mobde  home  dealen. 
G«wtfnl  ■wichanitlir 
5331  Vuiety  stores. 

5396  Other  general  merchandiir  stores. 
fm*  stMta: 
5411  Grocery  stores. 
5420  Meat  and  Dsh  maiteu  and  (reezer 


5431  t^niit  stores  and  vegetable  nurtets. 
5441  Candy,  nut,  and  confectioacry 

stores. 
5451  Daify  producu  stores. 
5460RetaUbakaKS. 
5490  Other  (bod  stores. 


5511  New  car  deaien  ((randtiied> 

5521  Used  car  dealeiv 

5531  Auto  and  hone  supply  stores. 

5541  Gaioline  service  slatiow. 

5551  Boat  dealen. 

5561  Recreational  vehicle  dealen. 

5571  Motorcycle  dealen 

5599  Aircraft  and  other  automotive 

Apparri  aad  nccimoty  ilawa; 

5611  Men's  snd  boy's  dothing  and 

funiiihings. 
5621  Women's  ready-to-wear  Uores. 
5631  Women's  accesjory  and  specially 

stores. 
5641  Children's  snd  infanu'  wear  stores. 
5651  family  doihuig  stores. 
5661  Shoe  stores. 
5681  Funien  and  fur  shops. 
56990ther  apparel  and  aocesiaiy  (tores. 
FanritafC  haow  hunUiiBgs.  and 


5712  Furniture  storea. 

5713  Floor  cowering  stores. 

5714  Dnpety,  cuiuin,  and  upholitety 
itorca. 

5719  Home  fiimishings,  except 

appiances. 

5722  Household  appliance  stores. 

5732  Radio  and  television  stores. 

5733  Music  stores. 


5812  bating  piaoet. 

5813  Dtinlung  places. 


S9120nig  stores  and  proprietaty  i 

S921  Uquor  storea. 

S931  Used  mcrchandiae  storea. 

5941  Sporting  goods  uores  and  bicycle 
shops. 

5942  Book  stores. 
S943Slationefy  itorcs. 
S944Jeweify  stores. 

5945  Hobhy,  toy,  and  game  shops. 

5946  Camera  and  photographic  supply 
stores. 

5947  Gift,  novelty,  and  souvenir  shops. 

5948  Luggage  and  leather  gooda  stores. 
S949Sewuig.  needlework,  and  piece 

gooda  stores. 

5961  Mail  order  bouMi. 

5962  Merchandising  machine  operators. 

5963  Direa  selling  organizatioos. 

5982  F^id  and  ice  dealen  (csioept  (ud 
ott  and  bottled  gas  deakn). 

5983  F\id  oil  dealen 

5984  Liquefied  petroleum  gas  (bouled 

5992Fionsts. 

5993  Cigar  itores  and  stands. 

5994  News  dealen  and  news-staitds. 
S9960ther  miscellaneous  retail  stores. 

FINANCE.  INSURANCE  AND  REAL 
ESTATE 


6030  Mutual  savings  banks. 

6060  Bank  holding  companies. 

6090  Banks,  euxpt  mutual  aavinp  hanks 

and  bank  holding  companies. 
Cftdil  afMcfaa  other  ihaa  bulks: 
6120  Savings  and  loan  asaociations. 
6I40Penonal  credit  institutiona. 
6150  Business  credit  institulioos. 
6199  Other  credit  agencies. 
SsumHh  caauaodlly  broken,  dtakn. 


6212  Security  underwriting  syndicates. 

6218  Security  broken  and  dealers, 
except  underwriting  syndicates. 

6299  CMnmodiiy  contracts  broken  and 
dealen;  security  and  commodity 
ochanges;  and  allied  lervices. 


63S5Lifei 

6356  Mutual  insurance,  except  life  or 

marine  and  ccriain  fire  or  flood 

insurance  companies. 
6359  Other  insurance  companies. 
6411  Insurance  agents,  brokers,  and 


Red  Estate: 

6511  Real  esuie  operaton  (except 

devclopen)  and  lesson  of 

btiildingi. 
6516  Lesson  of  mining,  oil  and  limilar 

6518Leaaon  of  railroad  property  and 

other  real  property. 
6531  Real  estate  agents,  broken  and 

managers. 
6541  Title  abstract  offices. 
6552  Subdividen  and  developen,  except 


6553  Cemetiy  subdividen  and 

dcvdopen. 
6599  Other  real  esute. 
6611  Combined  real  estate,  insurance, 

kians  and  law  offices. 
HoUiag  and  other  ImcstoKNt 


6742  Regulated  investment  companies. 

6743  Real  esuie  investment  companies. 

6744  Small  business  investment 
companies. 

6749  Holding  snd  other  investment 
cooipanies,  ocept  bank  holding 
companies. 


SRVICES 
HatabM 

9012  Hotels. 

7013  Motets,  motor  motels,  and  toorisl 


7021  Rooaing  and  boarding  houMs. 


20USaattiiig~ 

70331niler  parks  and  camp  sites. 
7041  Otpniaiintial  hotdt  and  lodging 
houses  oti  a  membenhip  basis. 


7215  Coin-operated  laundries  and  diy 

deaning. 
72190ilitfuundry,  cleaning,  and 

poaent  service*. 

7221  Phatographic  studios,  portrait. 

7231  Beauty  shops. 

7241  Battler  shops. 

7251  Shoe  repair  and  hat  cleaning  shop*. 

7261  F^aenl  services  and  crematories. 

7299  MiaoeUaneous  penonal  services. 

Baatnaaa  atukia. 

7310  Advertising. 

7340  Service*  to  buiklings. 

7370Coaputer  and  data  processing 


7392  Management,  consulting,  and  public 

rdatioiH  services. 
7394  Equipment  rental  and  leasing. 
7398  Other  business  services. 
Aatataoth*  icpair  and  services: 
75 10  Automotive  rentals  and  leasing, 

without  driven 
7520  Automobile  patting. 
7531  Automobile  lop  and  body  repair 

shops. 

7538  General  automobile  repair  shops. 

7539  Other  automotive  repair  shops. 
7540Automotnc  lemces,  except  repair. 
Mlin  final  ana  repair  services: 

7622  Radio  and  TV  repair  shops. 

7628  Electrical  repair  shops,  caioept  radio 

and  TV. 
7641  Reupbolstefy  and  furniture  repair. 
7680  Other  miscellaneous  repair  shops. 
Motiea  pldMPCs: 
7812  Motion  picture  production, 

distribution,  ana  services. 
7S30  Motion  picture  theaten 
AflMBcaaefll  ami  rtcrenlloa  aetvkcs: 
7920  Prodttoen,  orchestra*,  and 
entertainers. 

7932  BiWard  and  pool  esuMishments. 

7933  Bowling  alleys. 

7980  Other  amusement  and  recreation 


Forms  and  instructions  may  be  obuined  through  the  following  offices  of  the  Pension  and  Welfare  Benefits 
Administration  (PWBA)  of  the  U.S.  Department  of  Labor 


CAUFORNIA 

Loa  Angeles  90012 
3660  Wilshire  Boulevard 
(213)  252-7556 

San  Francisoo  94119-3455 
71  Stevenson  Street 
(415)  556-7170 

DISTRICT  OF  COLUMBU 

Washington,  D.C  20006 
1730  K  Street,  NW 
(202)  254-7013 


FLORIDA 

Miami  33169 

111  NW  183rd  Stfcel 

(305)  350-4611 

CBORGU 

Atlanta  30367 

1371  Peacfatree  St.,  NE 

(404)  347-4090 

ILLINOIS 

Chicago  60604 

175  W.  Jackson  Boulevard 

(312)  35^0900 

KENTUCKY 

Fort  Wright  41011 
1885  Dixie  Highway 
(606)  292-3121 


MASSACHUSETTS 

Boston  02109 

Suite  L2  J.W.  McCormack 

POCH  Building 

(617)  223-9837 

MICHIGAN 

Detroit  48226 

231  W.  Lafayette  Sueet 

(313)  226-7450 

MISSOURI 
Kansas  Giy  64106 
911  Walnut  Street 
(816)  374-5131 

NEW  YORK 

New  York  10278 
26  Federal  Plaza 
(212)  264-4831 


rENNSYLVANU 
Philaddphu  19104 
3535  Mariua  Sucet 
(215)  596-1134 

TEXAS 

Dallas  75202 
525  GrifTio  Street 
(214)  767-6831 

WASHINGTON 

Seattle  96174 
909  Ftnt  Avenue 
(206)442-4244 


All  forms  and  payments  should  be  mailed  to: 

Pension  Benefit  Guaranty  Corporation,  P.O.  Box  105655,  Atlanta,  Georgia  30348-5655 


Medical  aad  healUi  serricea: 

8011  Offices  of  physicians. 

8021  Offices  of  dentists. 

8031  Offices  of  osteopathic  physicians. 

8041  Offices  of  diiropracton 

8042  Offices  of  optometrists. 

8048  Registered  and  practical  nunes. 
SOSONuising  and  peiionai  care  fadlilies. 
8060  Hospitals. 

8071  McAcal  bbontorics. 

8072  Dental  laboratoties. 

8096  Other  medical  and  health  lerviccs. 

Oflier  Scflvices: 

8111  l^egal  service*. 

8200  Educational  service*. 

8911  Engineering  and  archiiectural 

services. 

8932  Certified  puMic  accountants. 

8933  Other  accounting,  auditing,  and 
bookkeeping  services. 

8999  Other  services,  not  elsewhere 
datsified. 

TAX-EXEMPT  ORGANIZATIONS 

9002  Church  plans  makiiM  an  election 
under  tedion  410rd)  of  the 
Internal  Revenue  Code. 

9319  Other  lax-exempt  organizatioiis. 

9904  Government  instrumentality  or 
agency. 


Bulk  Mailing  Order  Form 

We  will  mail  a  bulk  order  of  forms  to  those  pension  practitioners  who  need  many  copies.    Each  order  will 
contain  50  copies  of  Form  1  with  Schedule  A  and  one  set  of  instructions. 

If  you  have  ordered  bulk  quantities  in  the  past,  you  do  not  need  to  take  any  action  this  year,  unless  your  address 
has  changed. 

If  you  wish  to  receive  a  bulk  order  of  forms  for  the  first  time  or  your  mailing  address  has  changed,  complete 
the  form  t>elow,  and  mail  to: 

Pension  Benefit  Guaranty  Corporation 
OSD  (37500) 
:  2020  K  Street,  N.W. 

!  Washington,  D.C   20006-1860 


Please  send  a  bulk  orden 
Check  the  appropriate  l>ox. 
D    New  Bulk  Order 
O    Change  in  address 


TO: 
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SECURITIES  AND  EXCHANGE 
COMMISSION  , 

[FUt  Na  1-S593] 

Issuer  Delisting;  Application  To 
wmtdraw  From  Listing  A.L 
Laboratories,  Inc.  Class  A  Common 
Stock.  $.20  Par  Value 

fune  9. 1989. 

A.L  Laboratories.  Inc.  ("Company"), 
has  Tiled  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d]  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("AMEX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
-<  listing  and  registration  include  the 
following: 

The  Company's  Common  Stock 
recently  was  listed  on  the  New  York 
Stock  Exchange  ("NYSE").  Trading  in 
the  Company's  stock  on  the  NYSE 
commenced  on  May  30, 1989.  In  making 
decision  to  withdraw  its  Common  Stock 
from  listing  on  the  AMEX.  the  Company 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  on  maintaining 
the  dual  listing  of  its  Common  Stock  on 
the  NYSE  and  the  AMEX.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  its  Common  Stock 
and  believes  that  dual  listing  would 
fragment  the  market  for  its  Common 
Stock. 

Any  interested  person  may,  on  or 
before  June  30, 1989,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loaalhan  G.  Katz. 

Secretary. 

|FR  Doc.  89-14441  Filed  6-16-89:  8:45  am) 
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[Reteaae  No.  10-16995;  812-7060] 

Cowen  Funds,  Inc^  Standby  Reserve 
Fund,  Inc.,  Standby  Tax-Exempt 
Reserve  Fund,  Inc.  and  Cowen  &  Co.; 
Application 

June  9, 1989. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicant:  Cowen  Funds,  Inc., 
Standby  Reserve  Fund,  Inc.,  Standby 
Tax-Exempt  Reserve  Fund,  Inc.  and 
Cowen  &  Co.  ("Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  11(a) 
from  Uie  provisions  of  section  11(a)  of 
the  Act. 

Summary  of  Application:  Applicants 
seek  approval  of  offers  to  exchange 
certain  shares  on  a  basis  that  may  be  at 
other  than  their  respective  net  assets 
values  at  the  time  of  exchange. 

Filing  Date:  The  application  was  filed 
on  July  5, 1988,  amendments  were  filed 
on  April  21. 1989  and  on  May  22. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
5. 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  Financial  Square,  New  York, 
New  York  10005-3597. 

FOA  FURTHER  INFORMATION  CONTACT: 

Cecilia  C.  Kalish,  Staff  Attorney  (202) 
272-3035  or  Stephanie  M.  Monaco, 
Branch  Chief  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  25&-4300). 


Applicants'  Representations 

1.  The  application  states  that 
Applicants  request  an  order  pursuant  to 
section  11(a)  of  the  Act  exempting 
Applicants  from  section  11(a)  of  the  Act 
to  the  extent  necessary  to  permit 
exchanges  of  shares  of  Cowen 
Opportunity  Fund  (the  "Fund"),  a  series 
of  Cowen  Funds,  Inc.  (the  "Company"), 
for  shares  of  Standby  Reserve  Fund.  Inc. 
and  Standby  Tax-Exempt  Reserve  Fund, 
Inc..  money  market  mutual  funds  for 
which  Cowen  &  Co.  ("Cowen")  serves  as 
distributor  and  investment  manager,  on 
a  basis  that  may  be  at  other  than  their 
respective  net  asset  values  at  the  time  of 
the  exchange.  Applicants  request  that 
any  order  issued  by  the  SEC  in  response 
to  the  application  also  be  applicable  to 
any  other  series  offered  by  the  Company 
and  any  investment  companies  for 
which  Cowen  or  an  affiliate  thereof  in 
the  future  may  serve  as  investment 
manager  or  distributor,  provided  that  the 
shares  are  sold  on  a  no-load  basis  or 
with  a  front-end  sales  charge  in  a 
manner  substantially  similar  to  the 
manner  described  herein  with  respect  to 
the  Fund. 

2.  Applicants  represent  that  the 
Company  is  a  registered,  open-end. 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Maryland.  Shares  of  the 
Fund  are  offered  by  Cowen,  which  is 
registered  with  the  SEC  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  as  amended.  As  distributor 
of  the  shares  of  the  Fund.  Cowen 
maintains  a  continuous  public  offering 
of  shares  of  the  Fund  at  its  current  net 
asset  value  plus  a  maximum  sales 
charge  equal  to  4.85%  of  the  public 
offering  price  (5.10%  of  the  net  amount 
invested).  In  addition  to  serving  as  the 
Fund's  distributor,  Cowen,  through  its 
investment  management  division. 
Cowen  Asset  Management,  also  serves 
as  investment  manager  of  the  Fund. 

3.  Applicants  represent  that  the 
exchange  offers  will  operate 
consistently  with  revised  proposed  Rule 
lla-3  as  it  currently  exists,  and  the 
exchange  offers  will  be  amended,  if 
necessary  to  be  consistent  with  the  Rule 
as  it  may  be  further  revised  and 
adopted. 

4.  Applicants  acknowledge  that  the 
grant  of  the  order  requested  by  the 
application  will  not  imply  SEC  approval, 
authorization  or  acquiescence  in  any 
particular  level  or  form  of  charges 
imposed  by  Cowen  or  the  Fund  on 
investors  other  than  the  assessment  of 
sales  charges  and  an  administrative  fee 
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on  exchanges,  as  contemplated  by 
revised  proposed  Rule  lla-3.  In 
addition,  the  Applicants  will  comply 
with  all  provisions  of  law,  including  any 
regulations  promulgated  by  either  the 
SEC  or  the  National  Association  of 
Securities  Dealers,  Inc.,  applicable  to 
such  charges. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  conditions: 

1.  Applicants  will  comply  with  the 
provisions  of  revised  proposed  Rule 
lla-3  under  the  Act  as  it  currently 
exists  and  as  it  may  be  further  revised 
or  adopted. 

2.  Applicants  will  obtain  an  amended 
order  prior  tp  any  modification  of  the 
exchange  offer  in  a  manner  inconsistent 
with  the  provisions  of  revised  proposed 
Rule  lla-3  under  the  Act  as  it  currently 
exists  and  as  it  may  be  further  revised 
or  adopted,  except  that  an  amended 
order  is  not  required  to  terminate  the 
exchange  offer. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autiiority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  89-14405  Filed  8-16-89:  8:45  am) 

BILUNG  CODE  M1»-01-« 


[Rel.  No.  IC-16994;  812-7297] 

Schroder  Capital  Funds,  Inc.,  et  al. 
Application 

lune  9, 1989. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Schroder  Capital  Funds, 
Inc.  ("Schroder  Capital"),  Fund  Source, 
Schroder  Capital  Management 
International  Inc.  ("Schroder")  and 
Schroder  Holdings,  Inc.  (collectively,  the 
"Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  17(b)  that 
would  exempt  certain  proposed 
transactions  from  the  provisions  of 
section  17(a). 

Summary  of  Application:  Applicants 
seek  an  order  permitting  certain 
transactions  under  which  two  newly 
created  series  of  Schroder  Capital  would 
each  acquire  the  rspective  assets  and 
liabilities  of  one  of  two  series  of  Fund 
Source,  International  Equity  Trust  and 
Clobal  Bond  Trust  (the  "Fund  Source 
Funds"),  in  exchange  for  shares  of  the 
applicable  series  of  Schroder  Capital, 
which  shares  would  be  distributed  in 


liquidation  to  the  shareholders  of  the 
applicable  Fund  Source  series. 

Filing  Date:  The  application  was  filed 
on  April  14. 1989,  and  was  amended  and 
restated  on  May  19, 1989.  An  additional 
amendment,  described  in  a  letter  to  the 
staff  from  Applicants'  counsel  dated 
June  8, 1989,  and  the  substance  of  which 
is  thus  included  herein,  will  be  filed 
during  the  notice  period. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
5, 1989.  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Mark  J.  Smith,  Schroder 
Capital  Management  International  Inc., 
787  Seventh  Avenue,  New  York,  New 
York  10019. 
FOR  FURTHER  INFORMATION  CONTACT! 

Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M.  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  by  either  going  to  the 
SEC's  Public  Reference  Branch  or 
contacting  the  SEC's  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicants'  Representations 

1.  Schroder  Capital,  a  Maryland 
corporation,  and  Fund  Source,  a 
Massachusetts  business  trust 
(collectively,  the  "Funds"),  are  series 
companies  registered  under  the  1940  Act 
as  open-end  management  investment 
companies.  Schroder  is  the  investment 
adviser  to  the  Fu    '  Source  Funds  and 
the  one  existing  series  of  Schroder 
Capital.  An  affiliate  of  Schroder, 
Schroder  Holdings,  Inc.,  owns  100%  of 
the  total  outstanding  voting  securities  of 
Global  Bond  Trust. 

2.  Applicants  propose  that  two  newly 
created  series  of  Schroder  Capital  each 
acquire  all  of  the  respective  assets 
(consisting  of  securities  and  cash)  and 


liabilities  of  one  of  the  Fund  Source 
Funds  in  exchange  for  shares  of  the 
common  stock  of  the  applicable 
Schroder  Capital  series.  Applicants  seek 
an  exemption  under  section  17(b)  from 
the  provisions  of  section  17(a)  to  permit 
the  transactions  necessary  to  effect  the 
proposed  reorganization.  Consummation 
of  the  reorganization  is  also  subject  to 
other  conditions,  including  approval  by 
the  shareholders  of  the  Fund  Source 
Funds  and  receipt  of  an  opinion  of 
counsel  as  to  tax  matters. 

3.  All  series  of  Fund  Source,  including 
the  Fund  Source  Funds,  are 
administered  and  distributed  by  Furman 
Selz  Mager  Dietz  &  Bimey  Incorporated. 
Following  the  proposed  transaction. 
Schroder  and  its  affiliates  would 
administer  and  distribute  the  Fund 
Source  Funds;  provided  that  the  Fund 
Source  Funds  would  be  self-distributed 
using  Schroder  personnel  until  such  time 
as  Schroder  Capital  Distributors.  Inc..  a 
wholly  owned  subsidiary  of  Schroder,  is 
fully  qualified  as  a  registered  brbker- 
dealer. 

4.  The  purpose  of  the  proposed 
reorganization  is  to  place  three  series 
that  are  currently  advised  by  Schroder 
within  a  single  investment  company,  in 
which  all  series  will  be  advised, 
distributed  and  administered  by 
Schroder  or  an  affiliated  company  of 
Schroder.  Applicants  beleive  that  being 
part  of  an  investment  company  in  which 
all  portfolios  are  advised,  administered 
and  distributed  by  Schroder  and  its 
affiliated  companies  would  simplify  the 
administrative,  management  and 
distribution  functons  of  the  Fund  Source 
Funds.  As  a  result.  Applicants  expect 
that  per  share  expenses  would  be 
reduced  and  that  certain  management 
and  trading  functions  would  be  rendered 
more  efficient.  Applicants  also  expect 
that  the  reputation  and  expertise  of 
Schroder  and  its  affiliated  companies  in 
international  investment  management 
could  be  better  employed  to  the  benefit 
of  the  Fund  Source  Funds  if  they  served 
as  administrator  and  distributor  as  well 
as  investment  adviser. 

5.  Under  an  Agreement  and  Plan  of 
Reorganization  between  Schroder 
Capital  and  Fund  Source,  Schroder 
Capital  would  create  two  additional 
series.  One  series  would  have 
investment  objectives  and  policies 
identical  to  International  Equity  Trust. 
The  other  series  would  have  objectives 
and  policies  identical  to  Clobal  Bond 
Trust.  Each  of  the  new  series  of 
Schroder  Capital  would  acquire  all  of 
the  assets,  subject  to  all  of  the  liabilities, 
of  the  corresponding  Fund  Source  Fund 
in  exchange  for  shares  of  common  stock 
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of  the  appropriate  series  of  Schroder 
Capital. 

6.  Following  the  exchange  of  the  Fund 
Source  Funds'  assets  for  Schroder 
Capital  shares.  Fund  Source  would 
terminate  its  two  series  previously 
represented  by  the  Fund  Source  Funds. 
The  Fund  Source  Funds  would  make  a 
liquidating  distribution  of  the  shares  of 
Schroder  Capital  by  instructing 
Schroder  Capital  to  record  each  Fund 
Source  Fund  shareholder  as  the  record 
holder  of  an  identical  number  of  shares 
of  the  applicable  series  of  Schroder 
Capital.  There  would  be  no  adjustment 
reflecting  unrealized  appreciation  or 
depreciation,  because,  under  applicable 
tax  law,  Schroder  Capital  would  have 
the  same  basis  as  the  Fund  Source 
Funds  in  the  assets  it  received  in  the 
reorganization. 

7.  Each  party  to  the  reorganization 
would  bear  its  own  expenses.  However, 
both  of  the  Fund  Source  Funds  are 
operated  under  expense  limitations  that 
have  resulted  in  waivers  of  advisory 
and  administrative  fees  in  substantial 
amounts.  These  expense  limitations 
would  be  in  effect  when  any  expenses  of 
the  reorganization  are  incurred.  The 
Funds'  expense  levels  are  currently  well 
in  excess  of  the  expense  limitations,  and 
will  be  for  the  foreseeable  future.  As  a 
result,  the  Funds  will  not  incur  any 
additional  expense  because  of  the 
reorganization. 

a  As  of  March  31, 1989,  Fund  Source's 
series  had  net  assets  of  $457,553,000, 
and  Global  Bond  Trust  and  International 
Equity  Trust  had  net  assets  of  $5,192,000 
and  $36,678,000,  respectively.  As  of 
March  31, 1989,  th«  net  assets  of  the 
single  existing  series  of  Schroder 
Capital.  Schroder  U.S.  Equity  Fund, 
were  $23,541,098. 

9.  Although  the  Fund  Source  Funds 
would  become  part  of  a  series 
investment  company  with  smaller  total 
net  assets,  Apphcants  believe  that  no 
material  or  significant  disadvantages  to 
the  Funds  would  result.  First,  Schroder 
expects  to  be  able  to  reduce  per  share 
expenes  of  each  Fund  Source  Fund 
following  the  reorganization  without 
sacrificing  performance,  and  has  already 
negotiated  a  new  custodial  contract 
with  lower  fee  levels  to  take  effect  after 
the  reorganization.  Second,  because  of 
the  small  size  of  the  Fund  Source  Funds 
and  because  they  operate  under  the 
expense  limitations,  no  economies 
related  to  the  sharing  of  expenses  of  a 
series  company  are  currently  realized  by 
the  Fund  Source  Fund.  Finally, 
Applicants  believe  that  even 
disregarding  the  expense  limitations,  the 
expense  of  the  Fund  Source  Funds 


would  not  be  affected  materially  by  the 
reorganization. 

10.  Rule  17a-8  provides,  in  pertinent 
part,  that  a  merger,  consolidation  or  sale 
of  substantially  all  of  the  assets 
involving  registered  investment 
companies  which  may  be  affiliated 
persons,  or  aj^iliated  persons  of 
affiliated  persons,  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers  shall  be  exempt  from  the 
provisions  of  section  17(a)  if  the 
directors  of  each  such  company, 
including  a  majority  of  the  directors  that 
are  not  interested  persons  of  any 
participating  investment  company, 
determine: 

a.  That  participation  in  the  transaction 
is  in  the  best  interest  of  that  company: 
and 

b.  That  the  interests  of  the  existing 
shareholders  of  that  registered 
investment  company  will  not  be  diluted 
as  a  result  of  its  effecting  the 
transaction; 

provided:  That  such  findings,  and  the 
basis  on  which  they  are  made,  are 
recorded  fully  in  the  minute  books  of 
each  company. 

11.  Applicants  submit  that  the 
proposed  transactions  would  be  exempt 
from  the  provisions  of  section  17(a)  by 
virtue  of  Rule  17a-8  under  the  1940  Act 
but  for  the  ownership  of  Global  Bond 
Trust  shares  by  an  affiliated  person  of 
Schroder.  Accordingly,  Schroder  Capital 
and  Fund  Source  are  affiliated  by  a 
reason  other  than  a  common  investment 
adviser,  common  director  and/or 
common  officers  and  the  Rule  17a-8 
exemption  is  not  available. 

12.  The  trustees  of  Fund  Source  and 
the  Directors  of  Schroder  Capital  have 
made  the  determinations  which  would 
have  been  required  under  Rule  17a-8, 
which  have  been  or  will  be  recorded 
fully  in  the  minutes  of  Fund  Source  and 
Schroder  Capital.  The  trustees  of  Fund 
Source,  including  the  non-interested 
trustees,  considered  the  following 
factors,  among  others:  (a)  The 
capabilities  and  resources  of  Schroder 
and  its  affiliated  companies  in 
investment  management,  marketing  and 
shareholder  servicing;  (b)  curmet  and 
projected  expense  ratios  of  the  Fund 
Source  Funds;  (c)  the  terms  and 
conditions  of  the  reorganization  and 
whether  dilution  of  shareholders 
interests  would  result;  (d)  the  tax 
consequences  of  the  reorganization;  (e) 
Schroder's  prior  investment  company 
business  and  its  commitment  to 
maintain  and  enhance  its  present 
position;  and  (f)  the  prospect  of 


enhanced  administration  and 
distribution.  The  directors  of  Schroder 
Capital,  including  the  non-interested 
directors,  considered  the  following 
factors,  among  others:  (a)  The  fact  that 
Schroder  had  been  recapitalized  as  a 
series  company  to  offer  shareholders 
investment  alternatives  and  possible 
economies  of  scale;  (b)  that  the 
investment  objectives,  policies  and 
restrictions,  and  the  assets  and 
liabilities,  or  Schroder  U.S.  Equity  Fund 
would  not  be  affected;  and  (c)  that  the 
reorganization  would  not  result  in  any 
tax  consequences  or  changes  in  services 
to  Schroder  U.S.  Equity  Fund  or  its 
shareholders. 

Applicants'  Conditions 

Applicants  consent  to  the  inclusion  of 
the  following  items  as  express 
conditions  to  any  order  issued  on  the 
application: 

1.  The  Fund  Source  Funds  will  be 
advised,  administered  and  distributed 
for  at  least  one  year  subsequent  to  the 
reorganization  at  the  same  annual  fee 
rates,  and  under  substantially  identical 
contractual  terms,  as  they  are  being 
advised,  administered  and  distributed 
prior  to  the  reorganization. 

2.  Expense  limitations  at  least  as 
restrictive  as  those  currently  in  effect  for 
each  of  the  Fund  Source  Funds  will 
remain  in  effect  for  a  period  of  at  least 
one  year  subsequent  to  the 
reorganizaiton. 

3.  Schroder  will  waive  all  or  a  portion 
of  its  fees  for  each  of  the  Fund  Source 
Funds  for  any  fiscal  year  in  which 
reorganization  expenses  are  incurred, 
and  any  reorganization  expense 
incurred  by  either  such  Fund  shall  not 
result  in  an  increase  in  its  total  annual 
expenses. 

Applicants  submit  that,  in  accordance 
with  section  17(b)  of  the  1940  Act,  the 
terms  of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching  by  any  of  the  Applicants' 
or  any  affiliate  of  Schroder,  and  that  the 
proposed  transaction  is  consistent  with 
the  investment  policies  of  each  Fund 
Applicant  and  the  purposes  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-14406  Filed  &-16-89;  8:45  am] 
Mixma  cooc  mio-oi-m 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
ISummary  Notic*  No.  PE-89-2S] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I^ 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  July  10, 1989. 

AODflESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  3,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  June  12, 1989. 
Deborah  E.  Swank, 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  22'm 

Petitioner  Parks  College  of  Saint  Louis 

University 
Regulations  Affected:  14  CFR  Part  141. 

Appendixes  A,  C,  D,  and  F 


Description  of  Relief  Sought:  To  extend 
Exemption  No.  3495,  as  amended,  that 
allows  petitioner  to  train  students  to  a 
performance  standard  rather  than 
minimum  flight  time  requirements, 
except  for  solo  cross  country. 
Exemption  No.  3495,  as  amended,  will 
expire  on  August  31, 1980. 

Docket  No.:  23875 

Petitioner  Beech  Aircraft  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
45.25(b)(2) 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4061C  that  allows 
petitioner  to  display  12-inch-high  N- 
Numbers  on  the  outboard  surface  of 
the  engine  nacelles  that  are  on  an 
integral  part  of  the  wing  pods. 
Exemption  No.  4061C  will  expire  on 
December  31, 1989. 

Docket  No.:  25168 

Petitioner:  Evergreen  International 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a)(8) 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4856  that  allows 
petitioner  to  continue  to  transport 
employees  and  dependents  on  its  DC- 
8-60  (DC-8)  cargo  flights.  Exemption 
No.  4856  will  expire  on  September  30, 
1989. 

Docket  No.:  069CE 

Petitioner  Beech 

Sections  of  the  FAR  Affected:  14tTR 
23.841(b)(6) 

Description  of  Relief  Sought  To  allow 
the  B300  airplane  to  operate  with  a 
higher  cabin  pressure  altitude  than 
10,000  feet  without  a  warning 
indication  at  the  pilot  station. 

Docket  No.:  2^056 

Petitioner  Mesaba  Aviation,  Inc. 

Regulations  Affected:  14  CFR  121.371(a) 
and  121.378 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4804  that  allows  petitioner  to  use  on 
its  Netheriands-built  Fokker  F-27 
aircraft  certain  engines,  components, 
and  spare  parts  that  have  been 
repaired,  overhauled,  or  inspected  by 
persons  outside  of  the  United  States 
who  do  not  hold  U.S.  airman 
certificates. 

Grant.  May  25, 1989,  Exemption  No. 
4804A 

Docket  No.:  2567*  - 

Petitioner:  Alitalia  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
21.197 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
utilize  a  continuing  special  flight 
permit  with  authorization  for  its  five 
U.S. -registered  DC-9-32  aircraft. 


Partial  Grant,  June  1,  1989.  Exemption 
No.  25674 

Docket  No.:  25750 

Petitioner  Troy  Air 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  trained  and 
qualified  pilots  employed  by 
petitioner  to  remove  and  install 
passenger  seats  and  seat  belts  of 
aircraft  used  in  petitioner's  Part  135 
operations. 

Grant,  June  5, 1989,  Exemption  No.  5056 

Docket  No.:  25801 

Petitioner  King  TVS 

Sections  of  the  FAR  Affected:  14  CFR 
45.29 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  use  of 
smaller  aircraft  registration  numbers 
in  place  of  the  12-inch-high  N-numbers 
required  by  the  regulations. 

Denial.  June  9,  1989,  Exemption  No.  5058 

Docket  Nos..-*25922  and  25928 

Petitioner  Westates  Airlines.  Inc..  and 
Arrow  Air 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(b) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioners  to 
operate  airplanes  without  compliance 
with  digital  flight  recorder 
requirements  for  varying  periods  of 
time  after  May  26. 1989.  the  date 
before  which  compliance  must  be 
accomplished  under  the  regulations. 

Grant,  June  8,  1989,  Exemption  No.  5057 

(FR  Doc.  89-14453  Filed  6-16-89.  8:45  am) 
BaiMQ  cooc  4910-1>-« 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  164 — Minimum  Operational 
Performance  Standards  for  Aircraft 
Audio  Systems  and  Equipment; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
-federal  Advisory  Committee  Act  (Pub. 
L.  92^63;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  third  meeting  of 
RTCA  Special  Committee  164  on 
Minimum  Operational  Performance 
Standards  for  Aircraft  Audio  Systems 
and  Equipment  to  be  held  July  10-12. 
1989,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street. 
NW.,  Suite  500,  Washington.  DC  20005, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  approval  of  the  minutes  of 
the  second  meeting.  RTCA  Paper  No. 
116-89/SC164-9;  (3)  technical 
presentation;  (4)  review  of  task 
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assignments  from  last  meeting;  (5) 
review  proposed  changes  to  RTCA/DO- 
170.  RTCA  Paper  No.  120-89/SC184-10; 
(6)  continue  review  of  existing  document 
(RTCA/DO-ITO);  (7)  working  group 
sessions;  (8)  assignment  of  tasks;  (9) 
other  business:  and  (10)  date  and  place 
of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  NW..  Suite  500. 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  June  9. 1989. 
Geoffray  R.  Mdntyra, 
Designated  Officer. 
[FR  Doc  89-14452  Filed  6-lfr-89;  a-45  am] 

MtUNQ  COM  4»1«-19-«i 


Itarttime  Administration 

Approval  of  Applicant  as  Mortgagaa; 
Harris  Trust  and  Savings  Banit 

Notice  is  hereby  given  that  Harris 
Trust  and  Savings  Bank,  with  offices  at 
111  West  Monroe  Street,  Chicago, 
Illinois  60690,  has  t)een  approved  as 
Mortgagee  pursuant  to  Pub.  L.  100-710 
and  46  CFR  221.43. 

Dated:  fune  13, 1989. 

By  Order  of  the  Maritime  Administrator. 
)ame«  E.  Saari, 
Secretary. 
[FR  Doc.  89-14397  Filed  fr-ie-89;  8:45  am] 

MLUNQ  COOf  4aiO-«V«i 


DEPARTMENT  OF  THE  TREASURY 

PutMc  Information  CoMactlon 
Rsquirsmsnts  Submitted  to  0MB  for 
Review 

Dated:  June  12. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
8ubmi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfTicer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  O^icer.  Department  of  the 


Treasury.  Room  2224. 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol  Tobacco  and 
FlreamM 

OMB  Number  1512-0006 

Form  Number  ATF  F  3310.4 

Type  of  Review:  Extension 

Title:  Report  of  Multiple  Sales  or  Other 

Disposition  of  Pistols  and  Revolvers 
Description:  This  form  is  used  by  ATF  to 

develop  investigative  leads  and 

patterns  of  criminal  activity.  It 

identifies  possible  handgun  traffickers 

in  the  illegal  market.  Its  use  along  the 

border  identifies  possible 

international  traffickers. 
Estimated  Number  of  Respondents: 

10,000 
Estimated  Burden  Hours  Per  Response: 

12  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  8,000 

hours 

OMB  Number  1512-0042 

Form  Number  ATF  F  7  (5310.12) 

Type  of  Review:  Extension 

Title:  Application  for  License,  Under  18 
U.S.C.  Chapter  44,  Firearms 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
firearms  Ucense  for  activities  as  a 
dealer,  importer,  manufacturer,  or 
collector.  The  information  requested 
on  the  form  establishes  eligibility  for 
the  license. 

Estimated  Number  of  Respondents: 
35,000 

Estimated  Burden  Hours  Per  Response: 
57  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
33,250  hours 

OMB  Number  1512-0384 

Form  Number  ATF  REC  5620/2 

Type  of  Review:  Extension 

Title:  Airlines  Withdrawing  Stock  From 
Customs  Custody 

Description:  Airlines  may  withdraw  tax- 
exempt  distilled  spirits,  wine  and  beer 
from  Customs  custody  for  foreign 
flights.  Required  record  shows  amount 
of  spirits  and  wines  withdrawn,  date 
withdrawn  and  flight  identification; 
also  has  Customs  certification. 
Enables  ATF  to  verify  that  tax  is  not 
due;  allows  distilled  spirits  and  wines 
to  be  traced  and  maintains 
accountability.  Protects  tax  revenues. 

Estimated  Number  of  Recordkeepers:  25 

Estimated  Burden  Hours  Per 
Recordkeeper:  100  hours 

Frequency  ofReponse:  On  occasion 

Estimated  Total  Recordkeeping  Burden: 
2,500  hours 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 


1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lob  K.  HoUand, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  89-14408  Filed  6-16-89:  8:45  am) 
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Put>lic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  12, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0120 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Securities  Offering  Disclosure 

■   Rules 

Description:  The  collected  information 
is  needed  by  the  general  public  to 
make  informed  investment  decisions. 
The  affected  public  consists  of 
national  banks  that  issue  securities. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  75 

Estimated  Burden  Hours  Per 
Respondent- 12  hours  6  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  2,120 
hours 

OMB  Number  1557-0176 
Form  Number  None 
Type  of  Review:  Extension 
Title:  Record  and  Disclosure 

Requirements — Federal  Regulations  B, 

E,  Z  and  M 
Description:  Burden  allocated  to 

Comptroller  of  the  Currency  by  the 

Office  of  Management  and  Budget. 

This  burden  is  attributable  to  Federal 

Regulations  B  (Equal  Credit 

Opportunity],  E  (Electronic  Funds 


^'  ■„ ,.  ;• ':!i^;;i''-y 'i;''*S^lS^^^^  •  -J ' :-.  '■' 


Transfer,  Z  (Truth-in-Lending)  and  M 

(Consumer  Leasing). 
Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 

oi^anizations 
Estimated  Number  of  Respondents: 

4,500 
Estimated  Burden  Hours  Per 

Respondent- 1  hour 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

5,798.350  hours 
Clearance  Officer  John  Ference  (202) 

447-1177.  Comptroller  of  the  Currency. 

5th  Floor,  L'Enfant  Plaza,  Washington, 

DC  20219. 
OMB  Reviewer  Gary  Waxman  (202) 

395-7340,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 
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Office  Building.  Washington.  DC 

20503. 
Lob  K.  Holland. 

Departmental  Reports  Management  Offider. 
[FR  Doc.  89-14409  Filed  6-16-«9:  8:45  am] 
MUMO  CODE  M10-2S-M 


Fiscal  Service 

[DepL  Circ  570, 198S— ftev.,  Supp.  Na  171 

Surety  Companies  Acceptable  on 
Federal  Bortds;  Termination  of 
Auttiority;  Century  Surety  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Century  Surety  Company  of 
Columbus,  Ohio,  imder  the  United 
States  Code,  TiUe  31,  sections  9304- 
9308,  to  qualify  as  an  acceptable  surety 


on  Federal  bonds  is  being  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
53  FR  25058.  ]uly  1. 1988.  and  then 
suspended  effective  November  22. 1988. 
per  Supp.  No.  4  at  53  FR  48365,  dated 
November  30, 1988. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Finance  Division.  Surety  Bond 
Branch,  Washington.  DC  20227, 
telephone  (202)  287-3921. 

Dated:  June  12. 1989. 
MitcheO  A.  Levine, 

Assistant  Commissioner.  Comptroller, 
Financial  Management  Service. 
(FR  Doc  89-14440  Filed  8-16-89: 8:45  am) 
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EQUAL  OiPLOVMCirT  OPPOWTUWITV 
COMMISSION 

DATS  AND  time:  2:00  p.m.  (Eastern  Time) 

Monday,  June  26, 1989. 

PtACC:  Clarence  M.  MitchelT,  Jr., 

Conference  Room,  No.  200-C  on  the 

Second  Floor  of  the  Columbia  Ptaza 

OfHce  Building,  2401  "E"  Street,  NW., 

Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 

Open  to  the  PubUc  and  Part  will  be 

Closed  to  the  PubUc. 

MATTim  TO  BC  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s). 

2.  A  Report  on  Commission  Operations — 
(Given  by  the  Office  of  Inspector  General). 

3.  Proposed  Final  Rule  Concerning  ADEA 
Statute  of  Limitations  Tolling  for  Private 
Litigants. 

Closed  Session 

Litigation  Authorization:  General  Counsel 
R  ecommenda  tions. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6746  at  any  time 
for  information  on  these  meetings.) 

CONTACT  KRSON  FOfI  MONC 

INTONMATIOn:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Dated:  June  14. 1989. 

Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat 

This  Notice  Issued  June  14. 1980. 
|FR  Doc.  89-14593  Filed  d-lS-89;  3:52  pm) 
MJJNO  COOK  STIO  OS  II 

FEOttlAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:04  p.m.  on  Tuesday,  June  13, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  (1)  An  administrative 
enforcement  proceeding:  (2)  a  delegation 
of  authority  relating  to  administrative 


enforcement  proceedings;  (3)  maitars 
relating  to  the  possible  closing  of  certain 
insured  banks;  (4)  a  recommendation 
concerning  the  Corporation's  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Depooit  faisarance  Act  with 
an  insured  bank:  Hid  (5)  a 
recommendation  regaidmg  the 
Corporation's  corporate  activities. 
In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency],  concurred  is  by 
Chairman  L  William  Seidraan,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c](g)(B]  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  June  14, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Sercretary. 
(FR  Doc.* 89-14587  Filed  6-15-89;  1:24  pm] 
MUmO  COOK  S7l4-0l-« 

TENNESSEE  VALLEY  AUTHORITV 

[Meeting  No.  1417] 

TIME  AND  DATE:  10  a.m.  (E.O.T.),  June  21. 

1989. 

PLACE:  TVA  Chattanooga  Office 

Complex  Auditorium.  1101  Market 

Street,  Chattanooga,  Tennessee. 

STATUS:  Open. 

agenda:  Approval  of  minutes  of  meeting 

held  on  May  3, 1989. 

Action  Items 

New  Business 

A — Budget  and  Financing 

Al.  Arrangements  for  Early  Payment  of 
1981  Series  D,  1982  Series  C,  and  up  to  $200 
Million  of  1982  Series  B  Bonds. 

A2.  ModiHcation  to  the  Capital  Budget 
Finance  From  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1989  to  Provide  a 
161-kV  Delivery  Point  to  Cleveland  Utihties 
at  the  Proposed  South  Cleveland  Substation. 

A3.  Modiflcation  to  the  Capital  Budget 
Finance  Prom  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1989  to  Include 


Funds  to  Loop  the  Cherokee-Pigeon  Forge 
181-kV  Transmiaaion  Line  iitta  Deoglas 
Hydro. 

A4.  Modification  to  the  Capital  Budget 
Financed  From  Rower  Proceeds  and 
Borrowings  for  Fiscal  Year  19W  to  Impreve 
Service  to  the  Collinsville  101-kV  Substatlan. 

C — Power  Items 

Cl.  Renewal  Power  Contract  with 
SmitbviUc,  Tennessee. 

C2.  Replacement  Power  Contract  with 
Nortiiceatral  Mississippi  EPA. 

E — Real  Property  Transactions 

El.*  Sale  of  Approxiautcly  5.87  Acres  of 
Land  of  Wheeler  Reservior  in  Morgan 
County,  Alabama. 

E2.  Sale  of  the  (ackson,  Tennessee,  Power  • 
Service  Center  Property  in  Madison  County, 
Tennessee. 

E3.  Letter  Agreement  with  the  Industrial 
Development  Board  of  McMinnville  and 
Warren  County,  Tennessee,  for  161-kV 
Transmission  Line. 

E4.  Sale  of  Permanent  Easement  Affecting 
Approximately  6.5  Acres  of  Land  in  Hamilton 
County,  Tennessee. 

E5.  Letter  Agreements  with  Reynolds 
Metals  Company  and  The  Industrial 
Development  Board  of  Colbert  County, 
Alabama,  for  Relocation  of  161-kV  Switching 
Facilities. 

E6.  Grant  of  Permanent  Easement  Affecting 
Approximately  0.6  Acre  of  Kentucky 
Reservior  Land  in  Decatur  County. 
Tennessee. 

E7.  Deed  Modification  Affecting 
Approximately  9.3  Acres  of  Land  on  Fort 
Loundoun  Reservior  in  Knox  County. 
Tennessee.. 

F — Unclassifled 

Fl*  Contract  No.  TV-77925A  with  U.S. 
Department  of  the  Air  Force,  Engineering  and 
Services  Center,  for  Groundwater  Transport 
Validation. 

F2.  Revision  to  TVA  Code  X  Nuclear 
Safety. 

F3.  Supplement  No.  3  to  Personal  Services 
Contract  No.  TV-VWIZA  with  Excel  Services 
Corporation. 

F4.  Supplement  No.  4  to  Personal  Services 
Contract  No.  TV-71409A  with  Thomas  A. 
Ippolito. 

F5.  Contract  No.  TV-78082A  with 
Northeast  Mississippi  Regional  Water  Supply 
District  for  Surface  Water  Supply  System. 

F6.  Arrangements  for  Making  Available 
TVA's  Reserve  Telecommunications 
Capacity  to  Outside  Users. 

F7.  Patent  License  Agreements  for 
Compacting  Plate  Locking  Device. 

F8.  Changes  in  Certifying  Officers. 


*  Items  approved  by  Individual  Board  inemt>ers. 
Thii  would  give  formal  ratification  to  the  Board'a 
action. 


■  .;5A.^-AV/^  '  -;^.:; 
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F9.  Employee  Discipline  Policy— TVA  Code 
III  Employee  Discipline. 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael, 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000.  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  June  14, 1989. 
Edward  S.  Chiistenbury. 
General  Counsel  and  Secretary. 
[FR  Doc.  89-14542  Filed  6-15-89;  10:07  am] 
BHJJNO  CODE  S12»«1-« 


Corrections 


Vol.  54,  No.  116 
Monday,  June  1ft 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule.  Proposed 
Pule,  and  Notice  documents.  These 
corections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  8igr>ed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7CFRPart810 

United  State*  Standards  for  Wtteat 

Correction 

In  proposed  rule  document  89-13397 
beginning  on  page  24176  in  the  issue  of 
Tuesday,  ]une  6, 1989,  make  the 
following  corrections: 


910.2202    [Corrected] 

1.  On  page  24177,  in  the  third  column, 
in  9  810.2202  (a](6)(ii),  in  the  fourth  line, 
"white  club  wheat"  should  read  "other 
soft  white  wheats". 

2.  On  the  same  page,  in  the  same 
column,  in  9  810.2202  (a)(6)(iii).  in  the 
third  line,  "other  soft  white  wheats" 
should  read  "white  club  wheat". 

MLUNQCOOf  ISOMI^) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34002:  FRL  3575-9] 

Pesticides  Required  To  Be 
Reregistered;  List  B 

Correction 

In  notice  document  89-12572  beginning 
on  page  22706  in  the  issue  of  Thursday. 
May  25, 1989,  maice  the  following 
correction: 

On  page  22706,  in  the  first  column, 
under  FOR  further  information 


CONTACT,  in  the  tlurd  Une,  "(H75008C)" 
should  read  "(H75a8Gr. 


■HlMSCoec  ica»«»» 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminMratfon 

14CFRPart71 

[Airspace  Oodcet  No.  89-AQL-9] 

Proposed  Alteration  of  VOR  Federal 
Airway;  Illinois 

Correction 

In  proposed  rule  document  89-12430 
beginning  on  page  22447  in  the  issue  of 
Wednesday,  May  24, 1989.  make  the 
following  correction: 

On  page  22447,  in  the  third  column,  in 
the  document  heading,  the  docket 
number  was  incorrect  and  should  read 
as  set  forth  above. 

MLUNQ  cow  1S0SKI1-O 


Monday 
June  19,  1989 


Part  II 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  175 

Detailed  Hazardous  Materials  Incident 
Reports;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

ResMrdi  and  Special  Program* 
Adminiatration 

49CFRParta171and175 

[Doefcet  No.  HII-368;  Amdt  Noe.  171-101, 
17S-431 

RtN  2137-AA51 

DataNad  Hazardoua  Matariaia  Inddant 
Raporta 

AOCNCY:  Research  and  Special  Programs 
Administration  (RSPA),  Oepartment  of 
Transportation  (DOT). 
action:  Final  rule. 

auamuiiv:  These  amendments 
implement  several  changes  to  RSPA's 
system  for  collecting  information  on 
incidents  involving  the  transportation  of 
hazardous  materials.  Briefly,  these 
amendments: 

1.  Revise  the  hazardous  materials 
incident  report  form— DOT  F  5800.1— to 
provide  more  meaningful  and 
comprehensive  incident  data,  especially 
in  terms  of  incident  causation  and 
consequence; 

2.  Require  carriers  to  maintain  a  copy 
of  the  incident  report  forms  submitted  to 
RSPA  for  a  period  of  two  years; 

3.  Require  an  incident  report  form  to 
be  submitted  to  RSPA  within  30  days  of 
the  date  of  the  incident  (the  ciurent 
reporting  requirement  is  15  days); 

4.  Expand  the  present  requirement 
that  RSPA  be  notified  of  certain  events 
including  evacuations,  closure  of  major 
transportation  arteries  or  facilities, 
unscheduled  events  involving  aircraft 
transporting  hazardous  materials,  and 
fires  associated  with  shipments  of 
radioactive  materials. 

5.  Clarify  the  present  requirement  that 
RSPA  be  notified  of  certain  events 
involving  radioactive  materials  and 
etiological  agents. 

6.  Require  all  carriers  involved  in  a 
hazardous  materials  incident  to  provide 
assistance  to  an  authorized 
representative  of  the  Departpentx)f 
Transportation  (DOT)  in  any  subsequent 
investigations  or  special  studies  which 
DOT  might  undertake  in  connection 
with  the  incident. 

EFFECTIVE  DATE:  January  1. 1990.  The 
current  (DOT  F.  5800.1)  form  may  be 
continued  in  use  until  the  effective  date 
of  this  rule.  However,  compliance  with 
the  regulations  as  amended  is 
authorized  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  S.  Nalevanko.  (202)  366-4484, 
Policy  Development  and  information 
Systems  Division,  or  Marilyn  E.  Morris, 
(202)  366-448a  Standards  Division, 


O^ce  of  Hazardous  Materials 
Transportation.  400  7th  Street  SW.. 
Washington,  DC  20590. 
SUPrLCMENTARV  INFORMATION:  On 
March  16. 1984.  RSPA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  RegUtar  (49  FR 
10048)  which  proposed  to  change  the 
hazardous  materials  incident  reporting 
requirements.  On  March  27, 1987,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (52  FR  9996)  inviting  conunents 
on  several  specific  proposed  changes  to 
its  system  of  collecting  information  on 
incidents  involving  the  transportation  of 
hazardous  materials.  These  changes  are 
intended  to  enhance  the  value  of  the 
incident  report  form  (DOT  F  5800.1)  as  a 
means  for  the  DOT  to  evaluate  the 
effectiveness  of  its  regulatory  program, 
and  to  determine  the  need  for  regulatory 
changes  to  address  new  or  emerging 
hazardous  materials  transportation 
safety  problems.  It  is  also  intended  to 
facilitate  and  enhance  the  ease  of 
completing  the  hazardous  materials 
incident  report  form  for  those  who  are 
required  to  submit  this  form  to  DOT. 

In  response  to  the  NPRM.  RSPA 
received  written  comments  from  two 
government  agencies  and  13  members  of 
the  public.  All  comments  have  been 
considered  in  preparing  this  final  rule. 
Significant  changes  in  this  final  rule 
from  the  proposals  published  in  the 
NPRM  are  discussed  in  detail  below. 
Information  contained  in  the 
Supplementary  Information  section  of 
the  ANPRM  and  NPRM  is  hereby 
incorporated  in  this  final  rule  by 
reference,  except  as  it  may  be 
superseded  herein.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  hour  per 
response,  including  the  time  for 
reviewing  instructions  and  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Information  Systems  Manager,  Office  of 
Hazardous  Materials  Transportation, 
DHM-d3,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Stieet  SW.,  Washington,  DC  20590;  and 
to  the  Office  of  Management  and  Budget 
(OMB).  Paperwork  Reduction  Project 
(2137-0039),  Washington,  DC  20503. 

Summary  of  Changes  From  NPRM 

In  response  to  the  comments  received 
and  reviewed  by  RSPA,  the  fmal  rule 
reflects  several  changes  to  the  proposals 
contained  in  the  NPRM. 


Section  171.15    Immediate  Notice  of 
Certain  Hazardous  Materials  Incidents 

The  NPRM  had  proposed  to  amend 
i  171.15  (and  S  175.45  concerning 
incidents  involving  aircraft)  to  include 
three  additional  criteria  for  the 
immediate  (i.e.,  telephonic)  notification 
of  the  Department  of  certain  types  of 
hazardous  materials  incidents. 

The  first  of  the  criteria  pertains  to 
incidents  involving  the  evacuation  of 
one  or  more  properties  adjacent  to  the 
property  on  which  the  incident  occurs. 
One  commenter  found  the  language  of 
this  proposed  reporting  requirement  to 
be  ambiguous.  litis  commenter  stated 
that  an  "airport  is  usually  a  contiguous 
property  of  many  square  miles  and 
would  presumably,  therefore,  not 
require  the  notification  if  evacuated." 
i.e..  if  people  in  one  area  of  an  airport 
were  evacuated  to  another  area  of  the 
airport,  the  notification  presiunably 
would  not  be  required.  In  response  to 
this  comment,  paragraph  (a)(e)  of 
9  171.15  has  been  reworded  to  eliminate 
references  to  adjacent  properties.  The 
language  of  the  proposed  rule  implied 
incorrecUy  that  the  Department  need  not 
be  immediately  notified  of  incidents 
where,  for  example,  the  general  public  in 
one  area  of  an  airport  were  evacuated  to 
another  area  of  the  airport,  or  even  of 
instances  in  which  people  are  evacuated 
fit)m  an  airport  to  property  or  properties 
adjacent  to  the  airport  that,  in  turn,  are 
not  evacuated.  This  final  rule  clarifies 
that  paragraph  (a)(6)  applies  only  to 
incidents  resulting  in  evacuations  of  the 
general  public  that  are  the  direct  result 
of  hazardous  materials.  The  purpose  of 
limiting  the  scope  of  this  reporting 
requirement  to  evacuations  of  the 
general  public  is  to  preclude  the 
reporting  of  events  wherein  the  initial 
response  of  either  emergency  response 
or  supervisory  personnel  is  to  clear  an 
area  until  the  presence  and  the  nature  of 
a  hazardous  material  is  identified  and 
the  scope  of  the  public  risk  is  more 
adequately  defined.  Several  commenters 
suggested  that  this  safety  purpose  could 
be  more  effectively  accomplished  by 
limiting  the  reporting  requirement  to 
evacuations  lasting  a  certain  length  of 
time.  RSPA  agrees  with  these  comments 
and  has  accordingly  modified  the 
reporting  requirement  to  accommodate 
them.  Incidents  involving  evacuations  of 
the  general  public  with  a  duration  of 
less  than  one  hour  will  not  require  the 
immediate  notification  of  the 
Department.  It  should  be  noted  that,  as 
written,  the  final  rule  does  not  require 
the  immediate  notification  of  the 
Department  if  members  of  the  general 
public  are  evacuated  from  an  area  on 
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the  erroneous  assumption  that  a 
hazardous  material  is  present  or 
involved,  even  if  the  duration  of  the 
evacuation  exceeds  one  hour. 

A  number  of  commenters  objected  to 
the  requirement  that  the  Department  be 
given  immediate  notification  of 
incidents  involving  evacuations  where 
there  is  no  release  or  spill  of  a 
hazardous  material.  The  basis  for  this 
objection  is  siunmarized  by  one 
commenter  who  noted  that: 

*  *  *  local  officials  often  order 
evacuation*  when  no  threat  of  physical  injury 
or  property  damage  exists.  Evacuations  are 
frequently  ordered  out  of  an  abundance  of 
caution.  For  example,  an  evacuation  is 
usually  ordered  when  a  train  derails 
containing  hazardous  materiais.  even  if  no 
hazardous  material  is  released  as  a  result  of 
the  derailment.  The  decision  to  evacuate, 
while  understandable  from  the  perspective  of 
local  officials,  is  not  sufficiently  related  to 
safety  issues  to  require  carriers  to  satisfy  the 
notification  requirement  contained  in  the 
proposed  rule,  S  171.15(a)(6). 

RSPA  does  not  agree  v«th  this  line  of 
reasoning.  The  Department's  need  to  be 
immediately  informed  of  certain  types  of 
evacuations  does  not  depend  on 
whether,  in  hindsight,  a  particular 
decision  to  evacuate  an  area  was 
disproportionate  to  the  actual  risks 
involved  in  an  incident.  As  pointed  out 
in  the  Department's  Emergency 
Response  Guidebook  (Guidebook  for 
Initial  Response  to  Hazard  Materials 
Incidents.  DOT  P  5800.4).  an  "evacuation 
is,  by  itself,  a  process  of  significant  risk 
for  the  persons  being  evacuated."  The 
risk  associated  with  a  hazardous 
materials  incident  is  directiy  related  to 
the  probability  of  the  release  or  spill  of 
the  material  and  the  number  of  people 
exposed  to  the  release  or  spill.  When  a 
tank  car  or  a  cargo  tank  truck  overturns, 
the  probability  of  a  release  of  the 
hazardous  material  is  certainly  greater 
than  otherwise,  and  the  risk  associated 
with  such  events  can  be  reduced  if  the 
number  of  people  exposed  to  the 
potential  release  of  the  material  is  also 
reduced  (i.e.,  by  means  of  an 
evacuation).  Finally,  RSPA  finds  no 
merit  in  the  argument  that  evacuations 
are  never  warranted  unless  there  has 
been  an  actual  release  of  a  hazardous 
material.  A  tank  car  carrying  a 
flammable  gas  can  for  a  time  be 
engulfed  by  fire  and  still  not  leak;  but 
certainly  an  evacuation  would  be 
appropriate  in  such  a  situation. 
Therefore,  RSPA  cannot  accept  the 
suggestion  that  the  reporting 
requirement  for  evacuations  be  limited 
only  to  instances  in  which  there  has 
been  an  actual  release  of  the  hazardous 
material. 


The  NPRM  proposed  to  amend 
S  171.15  to  require  the  immediate 
notification  of  the  Department  for  all 
incidents  involving  the  closure  or 
shutdown  of  one  or  more  major 
transportation  arteries  or  facilities  for 
one  hour  or  more.  The  phrase  "major 
transportation  arteries  or  facihties" 
includes,  at  the  minimum,  segments  of 
interstate  highways;  bridges  or  tunnels 
providing  access  to  interstate  highways: 
airports  where  scheduled  passenger 
operations  are  conducted;  commercially 
navigable  waterways;  and  railroad 
mainline  track.  Several  commenters 
opposed  this  reporting  criterion  on  the 
grounds  that  it  is  unduly  broad  and 
uimecessary  from  a  safety  standpoint, 
especially  if  no  release  or  spill  of  a 
hazardous  materials  occurs.  RSPA 
believes  that  there  are  significant  safety 
concerns  involved  in  decisions  to  shut 
down  or  close  major  transportation 
arteries  and  facilities  that  are  the  direct 
result  of  hazardous  materials.  Some  of 
the  more  obvious  safety  concerns 
involved  with  the  shut  down  or  closure 
of  major  transportation  arteries  and 
facilities  are:  The  prevention  of  the 
general  public  from  entering  the  area 
affected  by  the  incident;  diversions  and 
delays  in  die  routing  of  other  hazardous 
materials;  and  the  fact  that  incidents 
that  result  in  the  shut  down  of  major 
transportation  arteries  or  facilities  are. 
by  their  very  nature,  more  severe  and 
entail  greater  public  safety  concerns 
than  incidents  that  do  not  result  in  such 
disruptions.  These  safety  concerns  are 
not  definable  solely  in  terms  of  whether 
or  not  there  has  been  a  release  of 
hazardous  materials.  Even  for  incidents 
involving  fatalities  or  injuries  it  is  not 
necessarily  the  case  that  such  incidents 
entail  the  involuntary  release  of  the 
hazardous  material  from  its  container. 
People  have  been  killed  or  injured  while 
cleaning  tanks  that  contained  hazardous 
materials  or  by  opening  domes  or 
manholes  of  cargo  tanks  and  tank  cars 
containing  hazardous  materials.  These 
are  incidents  that  may  not  entail  the 
unintentional  release  of  the  hazardous 
material. 

One  commenter  objected  to  the 
reporting  criterion  on  the  grounds  that  it 
would  require  "a  rail  carrier  to 
immediately  report  practically  every 
derailment  because  a  rail  line  is  often 
closed  for  more  than  an  hour  when  a 
train  derails."  This  objection  is 
apparently  based  on  a  misreading  of 
§  171.15(a).  While  it  is  tine  that 
derailments  almost  always  result  in  rail 
lines  being  closed  for  more  than  an  hour 
solely  because  of  the  safety  concerns 
and  mechanical  problems  involved  with 
clearing  the  track,  it  is  not  always  the 
case  that  rail  lines  are  closed  "as  the 


direct  residt  of  hazardous  materials'*.  If 
a  rail  line  is  closed  as  the  direct  result  of 
hazardous  materials  for  less  than  an 
hour,  then  carriers  are  not  required  to 
immediately  notify  the  Department  even 
if  hazardous  materials  are  present, 
unless  other  reporting  criteria  require 
such  notification. 

The  NPRM  had  proposed  to  amiend 
§  171.15  to  require  the  immediate 
notification  of  the  Department  for  all 
incidents  involving  deviation  of  an 
aircraft  from  its  planned  course  or  its 
scheduled  landing.  The  only  comment 
received  on  this  reporting  criterion 
pointed  out  that  the  criterion  should  also 
pertain  to  flights  that  are  terminated 
before  take-off  (i.e.,  a  turnaround]  due  to 
hazardous  materials,  and  to  certain 
other  events,  such  as  flights  declaring  an 
emergency  due  to  hazardous  materials, 
even  though  a  flight  did  not  deviate  from 
its  planned  route,  or  entail  an 
unscheduled  landing.  RSPA  agrees,  and 
has  changed  this  reporting  requirement 
to  pertain  to  all  incidents  in  which  as  a 
direct  result  of  hazardous  materials,  the 
operational  flight  pattern  or  routine  of 
an  aircraft  is  altered. 

In  reviewing  the  comments  received  in 
response  to  the  proposed  changes  to 
S  171.15  (and  S  175.45).  RSPA  believes 
the  distinction  should  be  clarified 
between  incidents  in  which  something 
happens  as  a  direct  result  of  hazardous 
materials  (e.g..  a  death  caused  by 
exposure  to  a  hazardous  materials]  and 
two  other  types  6f  incidents.  These  are 
incidents  in  which  either  something 
happens  to  the  hazardous  material  itself 
such  as  its  being  spilled  or  something 
occurs  in  the  presence  of  the  hazardous 
material  such  as  tne  occurrence  of  a  fire. 

Concerning  the  occurrence  of  fires 
and  the  presence  of  radioactive 
materials,  S  171.15(a)(4)  as  presenUy 
worded  requires  the  immediate 
notification  of  the  Department  for  "each 
incident  *  *  *  in  which  as  a  direct  result 
of  hazardous  materials:  •  •  •  fire, 
breakage,  spillage,  or  suspected 
radioactive  contamination  occurs 
involving  shipment  of  radioactive 
material."  In  the  case  of  fires  this 
reporting  requirement  can  be  incorrecUy 
interpreted  as  applying  only  to  instances 
in  which  a  hazardous  material  (which 
may  not  be  a  radioactive  material)  has 
caused  a  fire,  i.e.,  the  fire  is  a  direct 
result  of  a  hazardous  material.  The 
Department  must  be  immediately 
notified  regardless  of  whether  or  not  the 
fire,  or  breakage,  or  spillage,  or 
suspected  radioactive  contamination  is 
the  direct  result  of  a  hazardous  material. 
In  light  of  these  considerations,  which 
also  apply  to  incidents  involving 
etiologic  agents,  §  171.15  has  been 
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reworded  to  clarify  its  intended  scope 
and  coverage. 

Section  171.16  Detailed  Hazardous 
Materials  Incident  Reports 

The  NPRM  proposed  to  revise  the 
hazardous  materials  incident  report 
form — DOT  F  5800.1— to  provide  more 
meaningful  and  comprehensive  data  on 
incidents,  especially  in  terms  of 
causation  and  consequence  factors.  In 
general,  the  proposed  revision  of  the 
report  form  was  designed  to  retain  as 
many  features  as  possible  of  the  current 
report  form,  not  only  because  many  of 
the  data  fields  on  the  current  report  form 
are  essential,  but  also  because  of  the 
wide  experience  and  familiarity  the 
industry  has  with  this  form.  The 
improvement  in  the  analytic  usefulness 
of  the  form  was  accomplished  by 
carefully  and  more  logically 
reorganiziang  data  fields  and  by 
providing  a  much  broader  array  of 
choices  to  be  marked  as  factors  that 
best  describe  the  nature  of  the  incident. 
In  the  past,  this  type  of  information  was 
largely  provided  by  carriers  who 
submitted  lengthy  narrative  descriptions 
of  the  incident.  RSPA  behaves  that  this 
change  to  the  report  form  will 
signiHcantly  facilitate  the  completion  of 
the  form,  provide  a  more  systematic 
description  of  the  incident,  and  decrease 
the  time  and  effort  involved  in  entering 
the  information  into  RSPA's 
computerized  incident  data  base.  With 
one  exception,  all  commenters  favored  a 
revision  of  the  current  incident  report 
form. 

A  number  of  commenters  suggested 
that  several  new  data  fields  be  added  to 
the  report  form  and  that  other  proposed 
and  existing  data  fields  be  clarified. 
These  suggestions  have  been  carefully 
evaluated  and.  where  appropriate,  have 
been  incorporated  into  the  report  form 
(exhibit  #1)  and  discussed  in  the 
guidance  document  for  preparing  the 
form  (exhibit  #2).  For  example,  the  new 
report  form  now  requires  those 
submitting  the  form  to  check  the 
appropriate  block  that  best  describes 
the  land  use  and  the  type  of  community 
at  the  site  of  the  incident.  On  the  other 
hand,  the  proposed  data  field  pertaining 
to  the  estimated  ambient  temperature  at 
the  time  of  the  incident  has  been  deleted 
from  the  report  form.  RSPA  believes  that 
such  estimates  are  not  likely  to  be  very 
accurate  and  will  be  duplicated  by 
information  requested  elsewhere  on  the 
report  form  (e.g.,  instances  of  package 
failures  due  to  heat  or  freezing). 

Many  commenters  took  exception  to 
the  proposed  requirement  that  copies  of 
other  required  reports  be  submitted  to 
RSPA  along  with  the  incident  report 
form.  RSPA  agrees  and  has  deleted  the 


requirement  accordingly.  This  action, 
however,  does  not  affect  the  current 
requirement  in  S  171.ie(a)(l)  that  a  copy 
of  the  hazardous  waste  manifest  be 
attached  to  the  incident  report  form 
when  the  incident  involves  a  hazardous 
waste;  nor  does  it  affect  the  current 
requirement  in  9  175.45(c)  that,  for 
incidents  involving  aircraft,  a  separate 
copy  of  the  incident  report  form  be  sent 
to  the  FAA  Civil  Aviation  Seciunty 
Office  nearest  the  incident. 

The  NPRM  proposed  to  require  that 
photographs  be  taken  of  the  damage  to 
packaging  and  accompany  all  report 
forms  for  all  incidents  resulting  in  a 
fataUty  or  an  injury  requiring 
hospitalization  caused  by  the  release  of 
a  hazardous  material  from  bulk 
packaging  such  as  portable  tanks,  cargo 
tanks,  rail  tank  cars  (see  S  171.8  for  a 
precise  definition  of  "bulk  packaging"). 
Two  commenters  opposed  this 
requirement  The  AJnerican  Trucking 
Association.  Inc.  (ATA)  urged  that 
photographs  of  incidents  be  furnished  at 
the  option  of  the  carrier  the  National 
Tank  Truck  Carriers  Inc..  (NTTC) 
beUeved  that  the  proposed  requirement 
that  carriers  assist  the  Department  in 
any  investigation  or  special  studies 
relating  to  an  incident  (see  discussion 
on  S  171.21,  infra.)  would  provide  a 
better  means  for  obtaining  information 
on  how  a  package  failed  than  that 
provided  by  a  photograph. 

In  light  of  these  comments,  RSPA  has 
decided  to  retain  the  present  language 
on  the  ciurent  incident  report  form  that 
photographs  and  diagrams  of  the 
particulars  of  an  incident  should  be.  but 
are  not  required  to  be,  submitted  for 
clarification  along  with  the  report  form 
itself. 

Several  commenters  urged  that  RSPA 
give  consideration  to  incorporating  into 
Part  171  of  49  CFR.  a  specific  set  of 
instructions  for  completing  Form  5800.1. 
in  a  manner  similar  to  49  CFR  394.20. 
which  provides  instructions  for  the 
preparation  of  the  Motor  Carrier 
Accident  Report  form  MCS-50T.  This 
suggestion  has  not  been  accepted. 
Currently,  RSPA  publishes  a  detailed, 
seven-page  document  entitled 
"Guidelines  for  Preparing  Hazardous 
Materials  Incident  Reports."  This  guide 
is  intended  to  assist  carriers  in 
accurately  completing  the  hazardous 
materials  incident  report.  Form  5800.1. 
and  is  available  to  the  public  upon 
request  to  the  RSPA.  In  conjunction  with 
this  rulemaking,  the  guide  has  been 
extensively  revised  and  expanded  (see 
exhibit  #2).  RSPA's  experience  has 
shown  that  possible  future  revisions, 
clarifications  and  additional 
instructional  assistance  in  completing 


the  incident  report  form  are  more  easily 
accommodated  and  accomplished 
through  a  guidelines  document  than  by 
incorporating  such  material  into  the 
body  of  the  regulations.  However,  an 
informational  note  has  been  added  at 
the  end  of  S  171.16  to  advise  interested 
persons  as  to  the  availability  of  the 
guidelines  free  of  charge  upon  request  to 
RSPA. 

The  NPRM  proposed  that  the  current 
15-day  period  for  submitting  incident 
report  forms  be  increased  to  30  days  in 
order  to  provide  more  time  to  gather 
data  and  complete  the  report  form  as 
accurately  as  possible.  Generally, 
commenters  were  either  silent  about  this 
proposal  or  were  in  support  of  it  One 
commenter.  however,  urged  RSPA  to 
clarify  the  requirement  that  the 
information  to  be  submitted  within  30 
days  of  the  date  of  the  incident  be  the 
best  information  available  within  30 
days.  RSPA  has  not  accepted  this 
comment  Information  that  can 
reasonably  be  expected  to  be  available 
within  30  days  is,  by  definition,  the  best 
information  available.  No  useful  purpose 
is  served  by  creating  an  implied 
distinction  between  the  best  information 
available  and  information  that  is  less 
than  die  best.  It  is  true  that  better 
information  on  the  consequences  of  an 
incident  especially  in  terms  of  health 
effects  or  the  estimated  dollar  amount  of 
damage,  may  become  available  after  30 
days.  But  RSPA  has  not  proposed  a 
requirement  that  carriers  monitor  the 
consequences  of  an  incident  beyond  30 
days  and  subsequently  submit  this 
information  to  RSPA  even  though 
carriers  on  their  own  initiative  may 
wish,  and  are  encouraged,  to  do  so. 

This  final  rule  also  reflects  two  further 
revisions  to  i  171.16.  The  phrase  "as  a 
direct  result  of  hazardous  materials"  has 
been  deleted  from  §  171.16(a)  as  no 
longer  applicable  in  view  of  the  need  to 
distinguish  between  incidents  and 
consequences  which  are  the  "direct 
result  of  hazardous  materials"  and 
incidents  involving  the  mere  presence  of 
hazardous  materials.  Section 
171.16(a)(2)  has  been  changed  to  reflect 
the  fact  that  Part  H  of  the  current  report 
(Form  F  5800.1)  has  become  section  VIII 
in  the  revised  report  form. 

The  comments  relating  to  the 
proposed  change  to  S  171.16  concerning 
the  requirement  that  carriers  maintain  a 
copy  of  each  incident  report  for  a  period 
of  two  years  are  reviewed  in  the 
discussion  under  i  171.21  below, 
because  this  record  retention 
requirement  is  related  to  the 
requirements  of  that  section. 
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Section  171.21    Assistance  in 
Investigations  and  Special  Studies 

As  proposed  in  the  NPRM.  paragraph 
(a)  of  i  171.21  would  require  that 
hazardous  materials  carriers  make  all 
records  and  information  pertaining  to 
any  incident  available,  upon  request  to 
an  authorized  representative  of  the 
Department  of  Transportation.  Further, 
under  this  paragraph,  a  carrier  of 
hazardous  materials  is  required  to  give 
an  authorized  representative  or  special 
agent  of  the  Department  all  reasonable 
assistance  in  the  investigation  of  any 
incident  One  commenter  expressed 
concern  about  the  interpretation  of  the 
phrase  "reasonable  assistance," 
pointing  out  that  it  is  possible  that  a 
carrier's  understanding  of  this  phrase 
could  differ  from  that  of  the 
representative  or  agent  of  the 
Department  In  order  to  avoid  such 
differences  of  opinion,  the  commenter 
suggested  that  paragraph  (a)  of  S  171.21 
be  limited  to  the  requirement  that 
carriers  make  any  existing  records 
available  to  authorized  representatives 
of  the  Department.  RSPA  has  not 
accepted  this  comment.  The  language  of 
S  171.21  is  virtually  identical  to  the 
language  of  {  394.15  of  the  Federal 
■  Motor  Carrier  Safety  Regidations  (49 
CFR  Parts  390-397).  Section  394.15  has 
been  in  force  for  a  number  of  years,  and 
the  Federal  Highway  Administration 
(FHWA)  reports  that  the  interpretation 
of  the  term  "reasonable  assistance"  has 
not  been  a  source  of  contention  between 
the  FHWA  and  motor  carriers  subject  to 
its  jurisdiction.  Moreover,  the 
requirement  establishes  a 
"reasonableness"  test  which  has  wide 
cuirrency  and  broad  judicial  acceptance 
concerning  matters  diat  cannot  be 
specified  in  advance. 

As  proposed  in  the  NPRM,  under 
paragraph  (b)(1)  of  §  171.21.  carriers 
would  be  required  to  respond  with  15 
days,  or  within  such  other  time  as 
specified  by  the  Department  to  inquiries 
by  the  Department  in  connection  with 
any  Department  studies  of  hazardous 
material  incidents.  A  number  of 
commenters  urged  that  this  paragraph 
be  changed  to  permit  a  30-day  or  longer 
response  period.  These  commenters 
point  to  the  possibility  that  a  carrier 
might  be  unable  to  respond  to  such  an 
inquiry  within  15  days,  especially  if  the 
inquiry  involved  a  laige  number  of 
documents.  RSPA  believes  that  the 
proposed  15  day  limitation  could  be  too 
restrictive,  and  a  30  day  period  has  been 
adopted  in  the  final  rule. 

Since  the  incident  report  forms  will  be 
of  significant  importance  in  any 
investigations  or  special  studies 
conducted  by  the  Department  under 


S  171.21,  the  NPRM  had  proposed  to 
revise  S  171.16  to  require  all  carriers  to 
maintain  a  copy  at  their  principal  places 
of  business  of  each  incident  report  form 
submitted  to  the  Department  for  a 
period  of  two  years.  The  American 
Trucking  Association  (ATA)  was  joined 
by  another  commenter  in  taking  strong 
exception  to  this  proposed  requirement 
on  the  grounds  that  this  imposes  an 
unreasonable  paperwork  burden  on 
carriers,  that  the  absence  of  such  a 
requirement  in  the  current  regulations 
has  created  no  apparent  problem,  that 
the  retention  of  the  incident  report  form 
by  the  carrier  serves  no  useful  purpose 
to  the  carrier  or  to  the  Department  and 
that  the  requirement  results  in  the 
duplication  of  information.  RSPA 
disagrees  with  these  comments  for 
several  reasons. 

First  regarding  the  paperwork  burden 
on  carriers,  in  general,  given  that  failure 
to  comply  with  the  hazardous  materials 
incident  reporting  requirements  can 
result  in  a  civil  penalty,  it  is  doubtful 
that  prudent  carriers  would  not  keep 
copies  of  the  reports  they  submit  to  the 
Department  in  their  own  files.  Moreover, 
49  CFR  394.13  requires  motor  carriers  to 
maintain  "*  *  *  a  copy  of  each  report 
that  the  carrier  has  filed  pursuant  to 
§  394.9,  with  a  state  agency,  or  with  an 
insurer,  with  respect  to  any  reportable 
accident  entered  in  the  accident 
register."  Some  of  these  accident  reports 
will  also  entail  hazardous  materials 
incidents  that  are  required  to  be  kept  by 
motor  carriers  under  S  394.13(c)  for  a 
period  of  three  years.  It  should  also  be 
noted  Uiat  the  Federal  Raibt)ad 
Administration  (FRA)  requires  each 
railroad  to  maintain  a  duplicate  of  each 
form  it  submits  to  die  FRA  under  49  CFR 
225.21  for  at  least  two  years. 

Second.  §  171.16  requires  that  tiie 
hazeudous  materials  incident  report 
form  be  provided  to  the  Department  in 
duplicate.  The  incremental  paperwork 
buiden  of  a  carrier's  preparing  the 
incident  report  form  in  triplicate,  with 
one  copy  for  the  carrier's  own  records, 
is  minimal. 

Third,  hazardous  materials  incident 
report  forms  can  be  and  have  been  used 
as  evidence  in  court.  RSPA  does  not 
believe  that  carriers  can  or  would  be 
content  with  the  idea  that  RSPA  be  Uie 
sole  possessor  of  such  records.  This 
disposes  of  the  claim  that  the  retention 
of  the  incident  report  form  by  the  carrier 
is  of  no  use  to  the  carrier,  even  apart 
from  the  insight  and  benefit  a  carrier 
can  derive  from  studying  its  own  record 
of  hazardous  materials  incidents. 

Fourth,  the  contention  that  the 
absence  of  a  record  retention 
requirement  in  the  current  regulations 


has  created  no  apparent  problems  is 
beside  the  point  it  is  precisely  to 
prevent  future  problems,  especially  in 
terms  of  the  enforceability  of  i  171.21. 
that  is  the  principal  reason  for  the 
record  retention  requirement.  Without 
such  a  requirement  the  investigations 
and  special  studies  envisioned  in 
S  171.21  would  be  very  difficult  if  not 
impossible,  to  implement.  This 
requirement  will  also  aid  in  the 
verification  of  the  accuracy  of  the 
reports  submitted  to  RSPA.  thus 
demonstrating  that  the  requirement  is 
not  only  useful,  but  necessary. 

Finally,  while  the  requirement  does 
result  in  a  duplication  of  information, 
this  duplication  has  the  result  of 
increasing  the  availability  and 
accessibility  of  information.  It  does  not 
duplicate  efforts  to  obtain  information. 

As  proposed  in  the  NPRM.  a  copy  of 
each  incident  report  was  to  be  retained 
at  the  carrier's  principal  place  of 
business.  However,  as  pointed  out  by 
the  ATA,  under  49  CFR  394.13.  motor 
carriers  may  maintain  their  accident 
registers  at  regional  or  terminal  offices, 
upon  written  fiquest  to,  and  with  the 
approval  of.  Director,  Regional  Motor 
Carrier  Safety,  FHWA.  At  the  urging  of 
die  ATA.  RSPA  has  modified  the 
requirement  that  a  copy  of  the  incident 
report  form  be  retained  at  the  carrier's 
principal  place  of  business  to  include 
"other  places  as  authorized  and 
approved  in  writing  by  an  agency  of  the 
Department  of  Transportation." 

Additional  Public  Comments 

In  response  to  the  NPRM.  RSPA  also 
received  a  number  of  comments  on 
issues  which,  although  they  concern 
RSPA's  Hazardous  Materials 
Information  System  (HMIS).  were  either 
fully  discussed  and  resolved  in  the 
preamble  to  the  NPRM  or  were  not  the 
subject  of  any  particular  proposed 
amendments  in  the  NPRM.  Although  it  is 
not  obligated  to  respond  to  such 
comments.  RSPA  believes  that  the 
acknowledgment  and  a  short  discussion 
of  these  comments  are  worthwhile. 

The  Air  Transport  Association  of 
America  commented  that  the  NPRM 
included  no  proposal  to  exempt  air 
carriers  from  the  current  requirement 
under  paragraphs  (c)  and  (d)  of  S  171.16 
to  report  a  hazardous  material  incident 
involving  a  consumer  commodity:  a 
battery,  electric  storage,  wet  filled  with 
acid  or  alkali:  or  paint  and  paint-related 
material  when  shipped  in  packagings  of 
five  gallons  or  less.  This  commenter 
could  find  no  justification  that  supports 
the  "continued  requirements  to  report 
incidents  that  occur  aboard  aircraft 
which  under  all  other  circumstances 
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DOT  clearly  believes  to  be  triviaL"  In 
response  to  these  comments,  RSPA 
notes  that  the  exception  provided  by 
paragraphs  (c]  and  (d)  of  1 171.16  does 
not  apply  to  incidents  involving  the 
transportation  of  hazardous  waste.  Also, 
RSPA  believes  that  there  is  a 
fundamental  difference  in  the  risk  of 
transporting  haiardous  materials 
aboard  aircraft  versus  other  modes  of 
transportation.  A  simple,  but  non-trivial, 
instance  of  this  diHerence  is  illustrated 
by  the  fact  that,  generally,  unlike  a  truck 
driver,  a  pilot  cannot  siu^y  stop  his 
vehicle  to  determine  what  is  causing  tha 
smoke  or  fumes  emitting  from  the  cargo 
hold.  Moreover,  the  rapidity  with  which 
pressure  and  temperature  changes  can 
occur  aboard  aircraft  is  vastly  different 
from  what  can  occur  aboard  vehicles 
and  vessels  in  surface  transportation. 

The  Association  of  American 
Railroads  (AAR),  in  connection  with  the 
requirement  in  8 171.15  that  carriers 
report  certain  hazardous  materials 
incidents  by  telephone  at  the  earliest 
possible  moment,  noted  that: 

*  *  *  for  certain  incidents  two  plione  calls 
have  to  be  made,  to  RSPA  (49  CFR  171.151 
and  the  National  Response  Center  (40  CHI 
300.37),  and  the  Federal  Railroad 
AdjniniatraKon  and  the  National 
Tranaportation  Safety  Board  (40  CFR  22SJ9 
and  840J).  PRA  and  NT8B  have  cowrttnatad 
their  requiraments  so  thai  only  one  phana 
call  has  to  be  made  ta  satisfy  their 
requiremenu,  although  their  actual 
noliHcation  requirementa  are  independent  of 
each  other.  Siniriariy,  RSPA  and  EPA  have 
coordinated  theirraqnirements  so  that  only 
one  phone  call  has  to  be  made  to  tatiafy  their 
requirements,  although  their  requirements  are 
alto  indepeadant  of  each  other.  We  see  no 
reason  why  RSPA.  NTSB.  FRA.  and  NRG 
cannot  develop  one  set  of  notification 
requirements  for  transportation  incidents. 

These  comments  are  well  taken,  and 
RSPA,  as  time  and  response  permit  will 
explore  the  fectfibility  of  a  "one  calT 
notificatioo  system  snder  1 171.15  wUch 
would  simpt%  the  carrier  notificatioa 
requirements. 

The  Natiooal  Tank  Truck  Carriers. 
Inc.  (NTTC)  has  commented  on  two 
issues  that  were  discussed  in  the 
preamble  of  the  NPRM.  The  fust  issue 
pertains  to  the  requirement  in  f  171.15(a) 
to  report  all  unintentional  releases  of 
hazardous  materials,  regardless  of  the 
imount  of  the  material  released.  The 
NTTC  believes  the  RSPA  sbouki 
establish  "a  minimum  product  loss 
amount  threshold  to  trigger"  this 
reporting  requirement  RSPA  does  not 
agree.  Essentially,  as  explained  in  the 
preamble  to  the  NPRM.  such  a  reporting 
requirement  would  severely  diminish 
the  usefulness  of  the  hazardous 
materials  incident  reporting  system.  The 
second  issue  raised  by  the  NTTC 


pertaina  to  the  qoestion  of  «dio  is 
respoo^Ue  for  reporting  inckients 
occurring  during  loading/imtoading 
operations  that  are  directed  by  or  under 
the  control  of  shippers  or  consignees.  It 
is  the  carrier  who  is  required  to  report 
each  incUent  that  occius  daring  the 
course  of  transportatioa  (incluohng 
loading,  unloading,  and  storage 
incidental  thereto),  regardless  of  who  is 
in  control  of  the  loading/unloading 
operations.  Howev»,  the  reporting 
requirement  does  not  apply  if  the  carrier 
is  not  phsrsically  present  at  the  site  of 
the  incident  (and  not  required  to  be)  and 
has  no  knowledge  of  the  incident 
("knowledge"  is  defined  in  40  CFR 
107.299). 

The  ATA  commented  that  the  incident 
report  tarm—DUT  P  5800.1 — provides 
information  that  is  of  value  to  DOT  as 
well  as  to  carriers,  shippers,  and 
container  manufacturers,  and  urged 
RSPA  to  make  thia  information  more 
available  to  the  pobttc  in  tenns  of 
increased  published  reports  snd 
analyses  based  on  the  incident  reports  it 
receives  Currently,  RSPA  publishes  an 
annual  report  on  hazardous  materials 
transpcniation  which,  among  other 
things,  provides  summary  statistics  on 
hazardoBS  materials  transportation 
incidents.  RSPA  will  also  soon  be 
publishing  a  separate  document  devoted 
entirely  to  the  prasantatkm  of  statistics 
on  hazardous  materials  transportation 
incidents. 

Admlnistiative  Notfces 

a.  Paperwork  Reduction  Act  The 
information  coUectioB  requirements 
contained  in  this  rule  were  submitted  for 
approval  to  OMB  under  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter 36). The  information 
collection  requirements  m  the  final  rule 
were  approved  by  OMB  and  assigned 
control  number  — . 

b.  ExeartrnOtder  12291.  RSPA  has 
determined  that  this  rulemaking:  (1)  Is 
not  a  "maior  rule"  under  Executive 
Order  12291:  (2)  is  "significanf*  under 
DOTs  regulatory  policies  and 
procedures  (44  PR  11034);  (3)  will  not 
affect  not-for-profit  enterprises  or  small 
governmental  jurisdictions;  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (42  l).S.C 
4321  et  »eq.\.  A  regulatory  evaluation  is 
available  for  review  in  the  docket 

c.  Resuhtory  Flexibility  Act.  The 
RegulaUvy  Flexibihty  Act  (5  U.S.C  001 
et  teg.)  requires  a  review  of  certain  roles 
proposed  after  January  1, 1961  for  their 
effects  on  small  businesses, 
organizations,  and  governmental  bodies. 
I  certify  that  this  r^nlation  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

d.  Executive  Onter  12B1Z  This  action 
has  been  analyzed  in  accordance  with 
the  prindplea  and  criteria  contained  in 
Execobve  Order  12612,  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment 

e.  A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Regulatory 
Agenda  of  Federal  Regulations.  The 
Regulatory  Information  Service  Center 
publishes  the  Unified  Agenda  in  April 
and  October  of  each  year.  The  RIN 
number  contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Regulatory 
Agenda. 

List  of  Subiects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
General  informatian.  Regulations,  and 
Definitions. 

49  CFR  PiBrt  175 

Hazardous  matoials  transportaticui. 
Carriage  by  aircraft 

In  consideration  of  the  foregoing,  49 
CFR  Part  171  and  Part  175  are  amended 
as  follows: 

PART  171— GENERAL  INFORMATION^ 
REGULATIONS,  AND  DEFmmONS 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

AedKMlty:  40  USJC 1802, 1803, 1804, 1808; 
49  CFR  Part  1.  nnteas  otherwise  noted. 

2.  In  S  171.15,  paragraph  (a]  is  revised 
to  read  as  follows: 


of 


i  171.tS 
liazanlooa 


(a)  At  the  earliest  practicable  moment, 
etfch  carrier  who  transports  hazardous 
materials  (including  hazardous  wastes) 
shall  give  notice  in  accordaiKie  with 
paragraph  (b)  of  this  section  after  each 
incident  that  occurs  during  the  course  of 
transportation  (including  loading, 
unloading  and  temporary  storage)  in 
which — 

(1)  As  a  direct  result  of  hazardous 
materials — 

(i)  A  person  is  killed;  or 

(ii>  A  person  receives  injuries 
requiring  his  or  her  hospitalizatimt;  or 

(iii)  Estimated  carrier  or  odier 
property  damage  exceeds  $50,000;  or 

(iv)  An  evacuation  of  the  general 
public  occurs  lasting  one  or  mote  hours; 
or 


Federal  Register  /  Vol.  54,  No.  116  /  Monday.  June  19.  1989  /  Rules  and  RegulaUons  25813 


(v)  One  or  more  major  transportation 
arteries  or  facilities  are  closed  or  shut 
down  for  one  hour  or  more:  or 

(vi)  The  operational  flight  pattern  or 
routine  of  an  aircraft  is  altered:  or 

(2)  Fire,  breakage,  spillage,  or 
suspected  radioactive  contamination 
occurs  involving  shipment  of  radioactive 
material  (see  also  SS  174.45, 175.45, 
176.48,  and  177.807  of  this  subchapter); 
or 

(3)  Fire,  breakage,  spillage,  or 
suspected  contamination  occurs 
involving  shipment  of  etiologic  agents; 
or 

(4)  A  situation  exists  of  such  a  nature 
(e.g.,  a  continuing  danger  to  life  exists  at 
the  scene  of  the  incident)  that  in  the 
judgment  of  the  carrier,  it  should  be 
reported  to  the  Department  even  though 
it  does  not  meet  the  criteria  of 
paragraph  (a)  (1),  (2)  or  (3)  of  this 
section. 


3.  In  S  171.16,  paragraphs  (a)  and  (b) 
are  revised,  and  a  "Note"  is  added  at 
the  end  of  the  section  to  read  as  follows: 

§171.16    DetaHed  hazardous  materials 
inddent  reports. 

(a)  Each  carrier  who  transports 
hazardous  materials  shall  report  in 
writing,  in  duplicate,  on  DOT  Form  F 
5800.1  (Rev.  6/89)  to  the  Department 
within  30  days  of  the  date  of  discovery, 
each  incident  that  occurs  during  the 
course  of  transportation  (including 
loading,  unloading,  and  temporary 
storage)  in  which  any  of  the 
circumstances  set  forth  in  S  171.15(a) 
occurs  or  there  has  been  an 
imintentional  release  of  hazardous 
materials  from  a  package  (including  a 
tank)  or  any  quantity  of  hazardous 
waste  has  been  discharged  during 
transportation.  If  a  report  pertains  to  a 
hazardous  waste  discharge: 

(1)  A  copy  of  the  hazardous  waste 
manifest  for  the  waste  must  be  attached 
to  the  report  and 

(2)  An  estimate  of  the  quantity  of  the 
waste  removed  from  the  scene,  the 
name  and  address  of  the  facility  to 
which  it  was  taken,  and  the  manner  of 
disposition  of  any  removed  waste  must 
be  entered  in  Section  IX  of  the  report 
form  (Form  F  5800.1)  (Rev.  6/89). 

(b)  Each  carrier  making  a  report  under 
this  section  shall  send  the  report  to  the 
Information  Systems  Manager.  DHM-63, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportatioa  Washington,  DC  20590; 
a  copy  of  the  report  shall  be  retained, 
for  a  period  of  two  years,  at  the  carrier's 
principal  place  of  business,  or  at  other 
places  as  authorized  and  approved  in 


writing  by  an  agency  of  the  Department 
of  Transportatioa 

*        •        •        •        • 

Note:  A  guideline  document  for  assisting  in 
the  completion  of  DOT  Form  F  5800.1  (Rev.  6/ 
89)  may  be  obtained  from  the  CK^ce  of 
Hazardous  Materials  Transportatioa  OHM- 
51,  U.S.  Department  of  Transportation. 
Washington.  DC  20S9a 

4.  In  Part  171,  a  new  { 171.21  is  added 
to  read  as  follows: 

§171.21    Assistance  in  investigations  w«d 
spedai  studtes. 

(a)  A  carrier  who  is  responsible  for 
reporting  an  incident  under  the 
provisions  of  §  171.16  shall  make  all 
records  and  information  pertaining  to 
the  incident  available  to  an  authorized 
representative  or  special  agent  of  the 
Department  of  Transportation  upon 
request.  The  carrier  shall  give  an 
authorized  representative  or  special 
agent  of  the  Department  of 
Transportation  reasonable  assistance  in 
the  investigation  of  the  incident 

(b)  If  the  Department  of 
Transportation  makes  an  inquiry  to  a 
carrier  of  hazardous  materials  in 
connection  with  a  study  of  incidents,  the 
carrier  shall — 

(1)  Respond  to  the  inquiry  within  30 
days  after  its  receipt  or  within  such 
other  time  as  the  inquiry  may  specify; 
and 

(2)  Provide  full,  true,  and  correct 
answers  to  any  questions  included  in 
the  inquiry. 

5.  The  incident  reporting  form  (DOT 
Form  F.  5800.1)  is  revised  to  read  as 
indicated  in  the  attached  exhibit  #1. 
(The  form  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

PART  175-CARRIAGE  BY  AIRCRAFT 

6.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804. 1807, 1808: 
49  CFR  Part  1,  unless  other«vise  noted. 

7.  In  S  175.45,  paragraph  (a),  the 
introductory  text  of  paragraph  (b)  and 
the  first  sentence  of  paragraph  (c)  are 
revised  to  read  as  follows: 

§  175.45    RepoftinQ  hazardous  mstsrisii 
incidents.  „ 

(a)  Each  operator  who  transports 
hazardous  materials  shall  report  to  the 
nearest  FAA  Civil  Aviation  Securify 
Office  by  telephone  at  the  earliest 
practicable  moment  after  each  incident 
that  occurs  during  the  course  of 
transportation  (including  loading, 
unloading  or  temporary  storage)  in 
which — 

(1)  As  direct  result  of  hazardous 
materials — 


(i)  A  person  is  killed;  or 

(ii)  A  person  receives  injtuies 
requiring  hospitalization;  or 

(iii)  Estimated  carrier  or  other 
property  damage,  exceeds  $50,000:  or 

(iv)  An  evacuation  of  the  general 
public  occurs  lasting  one  or  more  hours; 
or 

(v)  One  or  more  major  transportation 
arteries  or  facilities  are  closed  or 
shutdown  for  two  hoius  or  more:  or 

(vi)  The  operational  flight  pattern  or 
routine  of  an  aircraft  is  altered;  or 

(2)  Fire,  breakage,  or  spillage  or 
suspected  radioactive  contamination 
occurs  involving  shipment  of  radioactive 
materials  (see  S  175.700(b)):  or 

(3)  Fire,  breakage,  spillage,  or 
suspected  contamination  occurs 
involving  shipment  of  etiologic  agents 
(in  addition  to  the  report  required  by 
paragraph  (a)  of  this  section,  a  report  on 
an  incident  involving  etiologic  agents 
should  be  telephoned  directly  to  the 
Director,  Center  for  Disease  Control. 
U.S.  Public  Health,  Atlanta,  Geor^a. 
area  code  404-633-5313):  or 

(4)  A  situation  exists  of  such  a  nature 
(e.g.,  a  continuing  danger  to  life  exists  at 
the  scene  of  the  incident)  that  in  the 
judgment  of  the  carrier,  it  should  be 
reported  to  the  Department  even  though 
it  does  not  meet  the  criteria  of 
paragraph  (a)  (1),  (2)  or  (3)  of  this 
section. 

(b)  If  the  operator  conforms  to  the 
provisions  of  this  section,  the  carrier 
requirements  of  S  171.15,  except 

S  171.15(c),  of  this  subchapter  shall  be 
deemed  to  have  been  satisfied.  The 
following  information  shall  be  furnished 
in  each  report 

(c)  Each  operator  who  transports 
hazardous  materials  shall  report  in 
writing,  in  duplicate,  on  DOT  Form  F 
5800.1  (Rev.  6/89)  within  30  days  of  the 
date  of  discovery.' each  incident  that 
occurs  during  the  course  of 
transportation  (including  loading, 
unloading  or  storage  incidental  thereto) 
in  which  any  of  the  circumstances  set 
forth  in  paragraph  (a)  of  this  section 
OCCIUS  or  there  has  been  unintentional 
release  of  hazardous  materials  from  a 
package.  *  *  * 

Issued  in  Washington.  DC  on  May  23. 1989, 
under  the  authority  delegated  in  49  CFR  Part 
1. 
Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Privacy  Act  of  1974;  Final  Guidanca 
Intarpreting  tha  Proviaiona  of  Put>llc 
Law  100-503,  tha  Computar  Matching 
and  Privacy  Protaction  Act  of  1966 

AOENCV:  Office  of  Management  and 

Budget 

ACTION:  Issuance  of  final  guidance. 


r.  These  Guidelines  implement 
the  provisions  of  Pub.  L  100-503.  the 
Computer  Matching  and  Privacy 
Protection  Act  of  198a  This  Act  amends 
the  Privacy  Act  of  1974  to  establish 
procedural  safeguards  affecting 
agencies'  use  of  Privacy  Act  records  in 
performing  certain  types  of 
computerized  matching  programs.  The 
Act  requires  agencies  to  conclude 
written  agreements  specifying  the  terms 
under  which  matches  are  to  be  done.  It 
also  provides  due  process  rights  for 
record  subjects  to  prevent  agencies  from 
taking  adverse  actions  unless  they  have 
independently  verified  the  results  of  a 
match  and  given  the  subject  30  days 
advance  notice.  Oversight  is 
accomplished  in  a  variety  of  ways:  by 
having  agencies  (a]  publish  matching 
agreements,  (b)  report  matching 
programs  to  OMB  and  Congress;  and  (c) 
establish  internal  boards  to  approve 
their  matching  activity.  The  Act 
becomes  effective  on  July  19, 1989. 
ffnECnvt  OATC  These  Guidelines  are 
effective  June  19. 1989. 
TOR  nmTMCII  MFOMMATION  CONTACT: 
Robert  N.  Veeder.  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs.  Information  Policy 
Branch,  Telephone  (202)  395-4814. 
tUm.IMKNTAIIV  mPORMATION:  Pub.  L 
100-503.  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  was 
enacted  on  October  18, 1988.  It  will 
become  effective  on  July  19, 1989.  The 
Act  requires  OMB  to  issue  guidance  on 
interpreting  and  implementing  its 
provisions  no  later  than  the  eighth 
month  after  enactment,  or  June  19, 1989. 
On  April  19, 1989,  OMB  published  for 
public  comment  proposed  interpretive 
guidance.  The  notice  especially  invited 
comment  on  the  applicability  of  the  Act 
to  two  examples  of  matching  activity: 

•  The  entering  of  information 
received  orally  into  an  automated  data 
base  for  the  purpose  of  determining 
eligibility  for  a  Federal  benefit; 

•  The  automation  by  a  Federal 
agency  of  data  from  a  Federal  non- 
automated  system  of  records. 

The  proposal  also  solicited  examples 
of  routine  administrative  matches  using 
Federal  personnel  or  payroll  records 
that  should  be  excluded  from  the  Act's 


coverage,  and  matches  for  which  Data 
Integrity  Boards  should  waive  the  Act's 
benefit/cost  requirement 

At  the  expiration  of  the  comment 
period,  OMB  had  received  comments 
from  42  respondents.  These  fell  into  five 
categories: 

•  The  Congress  (2) 

•  Federal  agencies  (24) 

•  State  agencies  (14) 

•  Public  Interest  Groups  (1) 

•  Public  Employee  Unions  (1) 

In  addition  to  providing  comments  on 
the  specific  areas  requested,  most 
commentators  also  chose  to  comment 
more  broadly  on  the  guidance. 

Although  die  following  guidance  is 
published  in  final  form,  OMB  realizes 
that  the  implementation  of  this  complex 
Act  will  undoubtedly  require  the 
issuance  of  additional  and  clarifying 
guidance  and  intends  to  monitor  the 
agencies  implementation  closely  to  that 
end. 

Section  By  Section  Analysis 

Section  5a(l)(a)— Matching  Program 
Definition 

Caution  Against  Eluding  the  Act's 
Requirements 

Several  commentators  advised  OMB 
to  explicitiy  warn  agencies,  both  Federal 
and  State,  against  engaging  in  sophistry 
or  subterfuge,  to  avoid  the  reach  of  the 
Act  They  pointed  out  for  example,  that 
a  Federal  agency  might  combine  two 
disparate  systems  of  records  containing 
payroll  and  personnel  records  of  Federal 
employees  into  a  single  system  and 
match  data  sets  within  the  new  system. 
This  activity  would  not  be  covered, 
although  a  match  between  the  two 
separate  systems  would  have  beea  In 
other  cases,  agencies  might  convert 
automated  records  to  paper  records  to 
perform  a  manual  match,  albeit  one  of 
more  limited  scope.  OMB  thinks  these 
recommendations  are  pertinent  and  has 
added  cautionary  advice  to  the 
matching  program  definition  section  to 
caution  agencies  not  to  engage  in 
activities  intended  to  frustrate  the 
normal  application  of  the  Act. 

Distinction  fietween  Federal  to  Federal 
and  Federal  to  Non-federal  Matches 

OMB.  in  making  a  literal 
interpretation  of  the  statutory  definition 
of  a  matching  program,  distinguished 
between  Federal-to-Federal  and 
Federal-to-non-Federal  matches.  In  the 
former  case,  the  necessary  components 
were  that  there  were  two  or  more 
automated  systems  of  records  and  that 
the  comparison  of  records  in  these 
systems  was  done  via  a  computer.  This 
is  essentially  the  classic  definition  of  a 
matching  program  that  OMB  put  forth  in 


guidance  issued  in  1979  and  revised  in 
1982.  It  is  the  definition  that  the  General 
Accounting  Office  has  asserted  in  its 
study  of  the  costs  and  benefits  of 
conducting  matching  programs: 
Computer  Matching:  Assessing  its  Costs 
and  BenefiU.  GAO/PEMD-87-2, 
November  1986. 

In  defining  the  Federal/non-Federal 
match,  however.  OMB  read  the  statute 
as  applying  to  both  automated  and  non- 
automated  records  so  long  as  the 
comparison  was  done  via  computer. 
Several  commentators  objected  to 
placing  a  heavier  administrative  burden 
on  State  and  local  agencies  engaged  in 
matching  with  Federal  agencies  than  on 
Federal  agencies  matching  with  each 
other.  One  commentator  suggested  that 
the  OMB  reading  was  in  error  and  that 
the  modifier  "automated"  could  properly 
and  reasonably  be  read  as  modifying  all 
of  the  data  bases  involved. 

Other  commentators  pointed  out  that 
the  clear  intent  of  the  Act  was  to  deal 
with  situations  where  large  numbers  of 
individuals  were  subjected  to  automated 
scrutiny  with  potentially  adverse 
consequences,  and  that  in  actual 
practice,  that  meant  automated 
comparisons  of  automated  data  bases. 
Certainly  the  Privacy  Act  itself  contains 
an  expression  of  Congressional  concern 
on  precisely  this  point:  that  use  of 
computers  could  "greatly  magnify  the 
harm"  to  an  individual. 

After  careful  consideration  of  these 
arguments.  OMB  has  revised  the 
definition  to  clarify  that  in  both  Federal- 
to-Federal  and  Federal-to-nonFederal 
matching  programs  what  is  involved  is 
the  automated  comparison  of  two  or 
more  automated  record  sets,  whether 
systems  of  records  or  non-Federal 
records.  In  taking  this  position.  OMB  is 
extremely  concerned  that  agencies  not 
adopt  data  exchange  practices  that 
deUberately  avoid  the  reach  of  the  Act 
where  compUance  would  otherwise  be 
required.  The  guidance  has  been  revised 
to  cite  this  concern  and  give  examples  of 
such  improper  practices. 

State  Agencies'  Concerns 

A  number  of  State  respondents 
asserted  that  matches  between  the 
Social  Security  Administration  and 
State  agencies  in  which  SSA  merely 
provided  information  with  which  to 
update  a  benefits  file  to  reflect  an , 
across-the-board  cost-of-living 
allowtmce  change  should  not  be 
considered  a  matching  program  under 
the  Act  They  asserted  tiiat  the  match,  if 
one  occurred,  was  really  done  at  SSA, 
and  disclosure  to  the  States  of  COLA 
information  did  not  involve  a 
computerized  comparison  of  two 


independent  record  sources.  OMB  is 
sympathetic  to  the  concerns  of  the 
States,  but  unpersuaded  by  this 
analysis.  The  record  as  maintained  by 
the  state  agency  is  a  State  record,  not  a 
Federal  record.  The  matching  process 
involves  comparing  information 
provided  by  a  Federal  source  to  that 
record  using  a  computer  to  perform  the 
comparison.  There  are  potentially 
adverse  consequences  for  the  record 
subject.  Eligibility  for  a  Federal  benefit 
program  is  involved.  Clearly,  this  is  a 
Federal-to-non-Federal  matching 
program  contemplated  by  the  Act. 

It  should  be  noted  that  States  are  free 
to  update  their  files  for  across-the-board 
cost-of-living  adjustments  without 
matching  with  Federal  records.  Since  the 
COLA  percentages  are  known  in 
advance,  are  uniform,  and  are 
automatic.  States  can  compute  these 
COLA'S  themselves.  Actions  taken 
based  on  benefit  levels  recomputed  by 
the  States  without  the  involvement  of  a 
Federal  system  of  records  matching 
program  would  be  subject  to  the  laws 
and  regulations  governing  such 
programs  rather  than  the  Matching  Act. 

An  additional  State  concern  relates  to 
how  to  conduct  the  independent 
verification  required  by  the  Act  for  these 
kinds  of  matches.  That  is  discussed 
below. 

Entering  of  Information  Received  Orally 

A  final  consideration  in  the  definition 
of  what  constitutes  a  matching  program 
for  purposes  of  the  Act  is  the  response 
of  the  commentators  to  specific 
questions  OMB  raised  in  its  proposed 
guidance.  Specifically,  we  asked 
whether  when  a  State  benefits  clerk 
takes  information  received  orally  from 
an  applicant  and  enters  it  into  an 
automated  Federal  Privacy  Act  system 
of  records  the  provisions  of  the 
Matching  Act  come  into  play.  A  majority 
of  respondents  thought  that  to  the  extent 
that  no  record  existed  at  the  State  level, 
such  a  query  would  not  be  covered. 
However,  if  the  query  produced  a  record 
that  the  State  would  ultimately 
maintain,  it  was  covered.  Since  it  is 
unlikely  that  a  State  would  never 
memorialize  such  a  query,  this  issue  is 
perhaps  more  academic  than  real.  In  any 
case,  the  guidance  has  been  amended  to 
add  this  example. 

Section  5a(lj(dJ— Matching  Purpose 

Elements  of  Matching  Purpose 

Several  commentators  found  OMB's 
discussion  of  the  elements  of  the 
purpose  section  less  clear  than  OMB 
intended.  The  section  has  been 
redrafted. 


Ultimate  Purpose 

Two  commentators  took  exception  to 
OMB's  assertion  that  peripheral 
consequences  of  a  matching  program, 
even  if  having  an  ultimate  adverse 
result  could  be  discounted  in 
determining  whether  a  match  was 
covered.  They  urged  instead  that  OMB 
broadly  construe  the  purpose  section  to 
take  in  the  ultimate  purpose  of  the 
match  (by  which  OMB  assumes  they 
mean  any  ultimate  consequence, 
whether  intended  or  unintended).  OMB 
is  unpersuaded  by  this  rationale.  The 
thrust  of  the  Act  is  to  cover  matching 
programs  whose  purpose  is  clear  and 
deliberate  and  intended  to  accomplish 
one  of  three  stated  purposes:  to 
determine  eligibility  for  a  Federal 
benefit  compliance  with  benefit 
program  requirements,  or  to  effect 
recovery  of  improper  payments  or 
delinquent  debts  from  current  or  former 
beneficiaries.  The  more  tenuous  the 
nexus  between  the  operation  of  the 
program  and  these  purposes  is  the 
harder  it  is  to  find  any  applicability  of 
the  Act  Having  said  that  however, 
OMB  remains  concerned  that  agencies 
not  avoid  the  reach  of  the  Act  by 
disguising  the  real  purpose  of  their 
matching  programs. 

Section  5a(3}— Exclusions  From  the 
Matching  Definition 

Statistical  Matches  for  Research 
Purposes 

Two  commentators  criticized  the 
inclusion  of  "pilot  matches"  in  this 
excluded  category.  In  the  past  agencies 
have  done  pilot  matches  using  a  small 
data  subset  to  determine  whether  it 
would  be  productive  to  perform  a  match 
of  the  entire  dataset.  Given  the 
requirement  in  the  Act  for  benefit/cost 
analysis.  OMB  thinks  that  pilot  matches 
are  a  reasonable  approach  to 
determining  whether  to  engage  in  a 
broader  matching  activity.  OMB  does 
not  think  that  this  kind  of  information 
gathering  activity  should  be  subject  to 
the  administrative  requirements  that 
attach  to  regular  matches  so  long  as  the 
agency  keeps  these  matches  solely  in  a 
statistical  information  gathering 
channel.  Nevertheless,  OMB  is  sensitive 
to  the  concerns  raised  and  has  amended 
the  guidance  to  require  Data  Integrity 
Board  approval  of  all  pilot  matches.  It  is 
at  this  point  that  the  Board  can  decide 
whether  to  conduct  a  matching  program 
and  comply  with  the  Act's  full 
requirements,  or  a  pilot  program.  If  a  full 
matching  program,  the  results  of  the 
match  may  be  used  to  take  adverse 
action.  If  a  pilot  program,  they  may  not 


Law  Enforcement  Agency  Exclusion 

One  agency  recommended  that  the 
guidance  specifically  cite  the  Inspector 
General  (IG)  as  a  law  enforcement 
agency.  OMB  failed  to  realize  that 
commentators  would  be  unaware  that 
the  Inspector  General  Act  gave  the 
Inspector  criminal  law  enforcement 
responsibilities.  While  we  are  hesitant 
to  include  a  comprehensive  list  of 
eligibles  we  have  amended  the  guidance 
to  cite  that  part  of  the  IG  office  that 
performs  criminal  law  enforcement 
activities  as  eligible  for  the  exclusion. 

Two  commentators  were  concerned 
that  the  proposed  guidance  on  the  law 
enforcement  exclusion  was  too  brief.  ^ — 
OMB  has  expanded  the  discussion  in 
the  final  version  to  make  it  clear  that 
that  exception  may  only  be  taken  by  an 
agency  or  component  that  is  designated 
by  statute  (either  Federal  or  State)  as 
having  a  criminal  law  enforcement 
responsibility  as  its  primary  purpose 
and  that  it  may  only  claim  the  exclusion 
after  the  initiation  of  an  investigation  of 
a  named  person  or  persons  in  order  to 
gather  evidence.  ■ 

Routine  Administrative  Matches 
Involving  Federal  Personnel  Records 

One  commentator  suggested  that 
OMB  define  the  word  "predominantly" 
as  used  in  the  exclusion.  OMB  has 
included  a  definition  of  this  word  to 
mean  that  the  data  base  either  be 
established  to  contain  records  about 
Federal  employees,  or  that  the  majority 
of  records  in  the  data  base  be  about 
such  employees. 

Two  commentators  urged  that  OMB 
provide  additional  examples  of  what  is 
covered  by  the  exclusion.  OMB  has 
amended  the  guidance  to  reflect  this 
consideration. 

Section  5a(l)(c}— Federal  Benefit 
Program 

Former  Beneficiaries 

One  conmientator  noted  that  the 
guidance  was  silent  as  to  the  Act's 
coverage  of  former  beneficiaries  and 
urged  that  OMB  expUciUy  cite  them. 
OM^  agrees.  The  Act  provides  as  one  of 
its  purposes  the  recouping  of  Federal 
benefits  payments.  Certainly  this 
process  could  involve  those  who  are  no 
longer  beneficiaries  but  remain  in 
default.  The  guidance  has  been 
amended  to  include  this  category  of 
beneficiaries. 
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Section  Sa.b.c— Agency 
Responsibilities/Definitions 

Expand  Discussion  of  Agencies'  Roles/ 
Responsibilities 

Several  commentators  suggested  that 
0MB  expand  the  definition  section  to 
clarify  the  roles  and  responsibilities  of 
the  recipient,  source,  and  Non-Federal 
agencies,  especially  in  terms  of  which  is 
responsible  for  publishing  matching 
notices  in  the  Federal  Register.  0MB 
agrees  and  has  expanded  this  section. 

Section  6a— Giving  Prior  Notice 

Direct  Notice  Only 

One  commentator  strongly  urged 
0MB  to  state  that  the  Act  requires  direct 
notice  to  the  record  subject,  and  that 
Federal  Register  constructive  notice  is 
insuMcient  to  meet  this  requirement. 
0MB  has  considered  this  comment,  and 
agrees  that  the  section  req[Uires  direct 
notice  at  the  time  of  application.  It  does 
not,  however,  require  direct  notice  at 
other  times.  Examination  of  the 
statutory  wording  shows  that  the  Act 
.  calls  merely  for  "notice"  subsequent  to 
the  direct  notice  at  the  time  of 
application.  This  is  understandable, 
since  the  point  at  which  it  is  most 
critical  to  provide  notice  is  at  the  point 
yrhen  the  individual  has  the  option  of 
providing  or  withholding  information. 
Notice  at  this  point  permits  the 
applicant  to  make  an  informed  choice 
about  participating.  Moreover,  for 
matching  programs  whose  purpose  is  to 
locate  individuals  in  order,  for  example, 
to  recoup  payments  improperly  granted, 
direct  notice  may  well  be  impossible. 
0MB  thinks  that  the  guidance  as  written 
gives  agencies  the  flexibility  to  deal 
with  the  many  circumstances  involved 
in  conducing  matching  programs. 
However,  0MB  intends  to  monitor 
agencies'  activities  to  ensure  that 
constructive  notice  does  not  become  an 
administratively  convenient  substitute 
for  direct  notice  when  direct  notice  is 
achievable  without  an  unreasonable 
expenditure  of  resources. 

Cite  Section  (e)(3)  Requirement 

Two  commentators  cited  the  Privacy 
Act's  (e)(3)  notice  as  one  appropriate 
place  for  the  matching  notice  and  urged 
OMB  to  cite  it  as  such  in  the  guidance. 
OMB  agrees  and  has  done  so. 

Federal/State  Responsibilities 

One  State  agency  asserted  that  the 
Federal  agency  should  do  the  notice. 
OMB  thinks  that  if  a  Federal  form  is 
involved  in  the  application  for  a  benefit, 
it  is  within  the  power  of  the  Federal 
agency  creating  the  form  to  provide  the 
notice  and  it  should  do  so.  For  periodic 


notice,  however,  Federal  agencies  may 
wish  to  accomplish  this  requirement 
through  the  State  or  local  governmental 
benefit  providers.  OMB  has  included  a 
discussion  of  this  issue  in  the  section  on 
agency  definitions  and  roles  and 
responsibilities. 

Section  6b— Constructing  Matching 
Agreements 

Existing  Agreement  Carryover 

One  commentator  suggested  that  the 
guidance  assert  that  existing  agreements 
could  suffice  until  the  program  was  due 
for  renewal  and  only  at  that  time  should 
they  be  revised  to  include  the  terms  of 
the  Matching  Act.  Similarly,  a  State 
commentator  suggested  that  the  existing 
State/Federal  agreements  should  be 
sufficient.  It  is  OMB's  interpretation  that 
the  statute  clearly  requires  that  by  the 
effective  date  of  the  Act,  any  matching 
programs  conducted  by  an  agency  must 
have  agreements  approved  by  the  Data 
Integrity  Boards.  The  statute  sets  out  the 
terms  of  those  agreements.  To  the  extent 
that  existing  agreements  include  these 
elements,  they  will  suffice.  If  they  do 
not,  any  missing  elements  must  be 
agreed  to  by  the  participants. 

Duplication  and  Redisclosure 

Two  commentators  strongly  urged 
OMB  to  expand  the  discussion  of  this 
section  to  substantially  restrict  any 
subsequent  use  of  the  matching  data  by 
the  recipient  agency.  Both  cited  the 
"essential  purpose"  wording  of  the 
statute  as  being  more  restrictive  than 
the  "compatibility  standard"  that 
applies  to  routine  use  disclosures.  OMB 
agrees  and  has  expanded  the  discussion 
of  this  point  in  the  guidance. 

Section  6b — Publication  Requirements 

Inclusion  of  Sy8tem(s)  of  Records 

One  commentator  suggested  that  the 
matching  notice  identify  the  system  or 
systems  of  records  from  which  records 
will  be  matched.  OMB  agrees  and  has 
adopted  this  suggestion. 

Section  8f— Independent  Verification, 
Notice  and  Wait  Period.  Opportunity  to 
Contest  Adverse  Finding 

Combining  the  Independent  Verification 
and  Statutory  Notice  Requirements 

Federal  benefits  program  matching  as 
well  as  the  matching  of  Federal 
employee  records  occurs  across  a  wide 
spectrum  of  purposes  and  consequences. 
It  would  be  of  dubious  utility  to  apply 
the  verification  requirements  equally  to 
all  matches  and  argue  that  a  match  that 
results  in  an  adverse  consequence  of  the 
los^.of,  for  example,  a  tuition  assistance 
payment  should  receive  the  same  due 


process  procedures  as  one  that  results  in 
the  loss  of  an  AFDC  payment  or  Food 
Stamp  Program  eligibility.  This  is  not  to 
say  that  agencies  can  ignore  or  minimize 
these  requirements  for  matches  that 
result  in  less  severe  consequences:  but 
only  that  they  should  bring  some  degree 
of  reasonableness  to  the  process  of 
verifying  data. 

Conservation  of  agency  resources 
dictates  that  the  procedures  for 
affording  due  process  be  flexible  and 
suited  to  the  data  being  verified  and  the 
consequence  to  the  individual  of  making 
a  mistake.  In  some  cases,  if  the  source 
agency  has  established  a  high  degree  of 
confidence  in  the  quality  of  its  data  and 
it  can  demonstrate  that  its  quality 
control  processes  are  rigorous,  the 
recipient  agency  may  choose  to  expend 
fewer  resources  in  independently 
verifying  the  data  than  otherwise. 
Indeed,  several  commentators  urged 
OMB  to  make  it  clear  that  in  certain 
circumstances,  the  verification  and 
notice  and  wait  steps  can  be  combined 
into  one.  OMB  agrees  and  has  amended 
the  sections  to  permit  this  occurrence; 
but.  to  make  it  clear  that  agencies 
should  think  through  carefully  when  to 
use  this  compression  and  not  consider  it 
a  routine  process.  To  ensure  that  this 
consideration  takes  place.  OMB  has 
amended  the  guidance  to  require  that 
the  Data  Integrity  Boards  make  a  formal 
determination  of  when  to  compress 
these  two  due  process  steps.  OMB  will 
collect  these  decisions  as  part  of  the 
reporting  process. 

Time  Period  for  Notice 

One  commentator  suggested  that 
because  the  waiting  period  provided  by 
the  Matching  Act  was  30  days  (or  more 
if  program  statues  or  regulations 
provided  a  longer  period),  the  guidance 
should  reflect  this  minimum  period  and 
not  arbitrarily  add  transit  time.  On 
reflection.  OMB  agrees  and  has 
amended  the  section. 

Coercing  Record  Subjects 

One  commentator  expressed  concern 
lest  agencies  attempt  to  coerce  subjects 
into  accepting  the  agencies  adverse 
finding.  The  solution  offered  was  to 
prohibit  agencies  from  taking  any  action 
until  the  expiration  of  the  30  days  notice 
and  wait  period.  In  order  to  forestall 
some  speculative  behavior  on  the  part  of 
the  agency,  this  solution  could  put  the 
government  in  the  position  of  providing 
a  benefit  it  knows  improper  to  a 
recipient  who  has  acknowledged  his 
ineligibility.  OMB  has  not  adopted  the 
suggestion  but  has  included  a  caution  to 
agencies  against  coercing  individuals 
into  agreeing  with  the  finding. 


Section  7a — Data  Integrity  Board 
Operation  Location 

Two  commentators  were  unclear 
about  whether  State  and  local  agencies 
were  required  to  have  such  boanis. 
OMB  has  amended  the  guidance  to 
make  it  clear  that  the  Data  Integrity 
Board  requirement  applies  only  to 
Federal  agencies.  Another  commentator 
suggested  that  having  approval  by  both 
a  source  and  a  recipient  Board  was 
unnecessary.  OMB  disagrees.  A 
significant  purpose  of  the  Act  is  to 
ensure  that  ail  parties  to  a  matching 
program  have  enough  information  to 
make  a  reasoned  decision  about 
participating  and  that  each  understands 
the  process  whereby  the  data  will  be 
matched.  One  should  note  that  there  are 
civil  remedies  provisions  in  the  Privacy 
Act  as  well  as  criminal  penalties  for 
wrongful  acts.  It  is  in  the  interest  of  all 
parties  to  ensure  that  the  Privacy  Act 
requirements  are  adequately  met. 

Operation 

One  commentator  urged  OMB  to  flatly 
prohibit  delegation  of  approval  of 
matching  agreements.  OMB  agrees  and 
has  amended  the  guidance  to  make  it 
clear  that  approvals  (and  denials)  must 
be  done  by  the  Board  itself.  Another 
commentator  suggested  OMB  establish  a 
time  limitation  for  Board 
determinations.  OMB  thinks  this  is  a 
management  matter  best  left  to  agency 
discretion  but  has  added  an  instruction 
to  agencies  that  they  ensure  expeditious 
consideration. 

Review  and  Reports 

One  commentator  recommended  OMB 
expand  the  review  and  report 
requirements  of  the  Data  Integrity 
Boards.  OMB  agrees  but  is  in  the 
process  of  revising  Circular  No.  A-130. 
Appendix  I.  to  include  these 
requirements.  The  commentator  also 
suggested  that  OMB  tell  agencies  to 
treat  the  annual  review  period  as 
beginning  on  the  effective  date  of  the 
Act.  OMB  will  include  this  suggestion  in 
the  revision. 

Section  7c— Benefit  Cost  Requirement 

Waivers  of  Requirement 

One  commentator  recommended  that 
OMB  make  it  clear  that  the  benefit-cost 
requirement  be  waived  for  matches 
done  either  pursuant  to  a  statutory 
requirement  or  for  a  law  enforcement 
purpose.  OMB  disagrees.  The  statute 
permits  waiver  for  statutory  matches, 
but  only  for  the  first  year.  The  intent  of 
the  drafters  was  to  recognize  that  the 
presumption  the  Act  imposes  of  a 
favorable  benefit-cost  ratio  was 
irrelevant  in  the  face  of  a  statutory 


Federal  Register  /  Vol.  54.  No.  116  /  Monday,  June  19.  1989  /  Notices 25821 


mandate  to  match.  Nevertheless,  the  Act 
requires  a  benefit-cost  determination  in 
subsequent  years  in  order  to  provide 
information  to  Congress  about  required 
matches  that  are  not  achieving  a  cost- 
beneficial  result.  As  to  law  enforcement 
matches,  the  statute  already  excludes  a 
significant  portion  of  such  matches  from 
all  of  the  Act's  requirements.  Another 
commentator  recommended  that  the 
requirement  for  all  matches  done  to 
recoup  payments  be  waived  since  the 
results,  i.e..  ultimate  recoveries,  are 
generally  uncertain.  This  suggestion 
brings  up  an  important  point  about 
conducting  these  assessments:  there  will 
be  a  range  of  data  available  to  agencies 
in  performing  benefit-cost  analysis, 
some  of  which  will  be  helpful  and  some 
of  which  will  be  merely  speculative. 
Where  data  in  an  agency's  hands  clearly 
indicates  an  unfavorable  ratio,  prudent 
management  dictates  abandoning  the 
match.  Where  the  reverse  is  true, 
agencies  should  conduct  the  match. 
Where  the  data  is  unclear,  agencies 
should  gather  data  to  permit  a  better 
analysis.  This  may  mean  conducting  a 
program  on  the  basis  of  data  that  while 
speculative,  suggests  that  the  result  wiU 
be  favorable,  and  then  subjecting  the 
results  of  the  match  to  careful  analysis 
to  determine  if  that  is  the  case.  OMB 
expects  that  for  the  first  year,  benefit- 
cost  analysis  will  be  a  less  rigorous 
process  than  for  subsequent  years. 

Two  commentators  suggested  that 
waivers  be  granted  only  where  the 
analysis  was  impossible  to  do  or  would 
be  unhelpful.  OMB  has  not  adopted  this 
suggestion  finding  this  standard  to  be 
too  subjective  to  provide  a  solid  basis 
on  which  to  waive  the  requirement. 
OMB  will  include  as  a  reflection  of 
Congressional  intent,  a  statement  that 
waivers  should  be  granted  sparingly  if 
at  all. 


Two  commentators  urged  that  a 
checklist  providing  a  step-by-step 
methodology  for  accomplishing  benefit- 
cost  analysis  be  appended  to  the 
guidance.  OMB  agrees  that  this  should 
be  done  and  is  working  on  such  a 
checklist  but  is  doubtful  that  it  will  be 
ready  in  time  to  be  added  to  the  fmal 
guidance.  Rather  than  delay  publication 
past  the  statutory  deadline,  OMB  will 
issue  the  checklist  as  soon  as  it  is 
available  in  the  same  manner  as  it 
issues  the  guidance  itself.  OMB  will  also 
cite  the  GAO  Report.  Computer 
Matching:  Assessing  its  Costs  and 
Benefits.  GAO/PEMD-87-2.  November 
1986,  in  the  section. 


Other  Conunents 

Disclosures  for  Matching 

Several  commentators  urged  OMB  to 
discuss  the  ways  in  which  records  could 
be  disclosed  for  a  matching  program. 
One  in  particular  wanted  to  know  if 
there  was  an  exception  in  section  (b)  of 
the  Privacy  Act  for  matching 
disclosures.  OMB  has  added  a 
discussion  of  the  procedural 
requirements  to  the  matching 
agreements  section.  It  notes  that 
agencies  must  find  an  exception  to  the 
written  consent  rule  in  section  (b)  or 
obtain  the  written  consent  of  the  record 
subject  to  the  disclosure;  there  is  no 
specific  exception  for  a  matching 
program. 

Denial  of  an  IG  Proposal 

One  commentator  urged  that  the 
guidance  make  it  clear  that  disapproval 
of  an  Inspector  General  proposed  match 
could  take  place  only  because  of  a 
defect  in  the  matching  agreement.  OMB 
agrees  that  the  proper  role  of  the  Board 
is  not  to  engage  in  management 
decisions  about  the  utihty  of  conducting 
matching  programs,  but  to  ensure  that 
such  programs  are  carried  out  in  strict 
compliance  with  the  terms  of  the 
Privacy  Act  as  amended  by  Pub.  L  100- 
503,  and  "all  relevant  statutes, 
regulations  and  guidelines." 
Nevertheless,  it  is  the  responsibility  of 
the  Board  to  ensure  that  each  of  the 
terms  of  the  agreements  are  complied 
with.  That  determination  may  require 
them  to  go  beneath  the  written 
agreement  to  examine  the  matching 
process  itself.  For  example,  if  the 
agreement  indicates  that  matching 
subjects  have  been  given  individualized 
notice  at  the  time  of  the  application  on 
the  application  form  itself,  the  Board 
may  wish  to  examine  the  form  to  see  if 
this  notice  is  adequate. 


Benefit-Cost  Checklist  and  Methodology      framing 


One  commentator  suggested  that 
OMB  set  up  training  in  the  Act's 
provisions.  OMB  agrees  and  is  working 
on  a  training  program  that  will  address 
this  suggestion. 

Office  offll^agement  and  Budget 
Guidelihes  D^ue  Conduct  of  Matching 
Programs 

1.  Purpose:  These  Guidelines  augment 
and  should  be  used  with  the  "Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Administration  of  the 
Privacy  Act  of  1974."  issued  on  July  1, 
1975.  and  supplemented  on  November 
21. 1975,  and  Appendix  I  to  OMB 
Circular  No.  A-130.  published  on 
December  24, 1985  (see  50  PR  52738). 
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They  are  intended  to  help  agencie| 
relate  the  procedural  requiremenfrof 
the  Privacy  Act  (as  amended  by  Pub.  L 
100-503.  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988— 
hereinafter  referred  to  as  the  Computer 
Matching  Act),  with  the  operational 
requirements  of  automated  matching 
programs.  These  are  policy  guidelines 
applicable  to  the  extent  permitted  by 
law.  They  do  not  authorize  activities 
that  are  not  permitted  by  law;  nor  do 
they  prohibit  activities  expressly 
required  to  be  performed  by  law. 
Complying  with  these  Guidelines, 
nonetheless,  does  not  relieve  a  Federal 
agency  of  the  obligation  to  comply  with 
the  provisions  of  me  Privacy  Act 
including  any  provisions  not  cited  in 
these  Guidelines. 

2.  Authority:  Section  6  of  Pub.  L  lOO- 
503,  The  Computer  Matching  and 
Privacy  Protection  Act  of  1988.  requires 
0MB  to  issue  implementation  guidance 
on  the  Amendments. 

3.  Scope:  These  guidelines  apply 
primarily  to  all  Federal  agencies  subject 
to  the  Privacy  Act  of  1974.  For  this 
purpose,  the  Privacy  Act  relies  upon  the 
deflnition  in  the  Freedom  of  Information 
Act  (FOIA)  5  U.S.C.  552  at  (e):  "any 
executive  department,  miUtary 
department,  government  corporation, 
government  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency."  For 
the  purposes  of  these  guidelines, 
components  of  departments,  e.g.,  the 
Health  Care  Financing  Administration 
of  the  Department  of  Health  and  Human 
Services,  are  not  considered  individual 
agencies. 

Note  that  the  deflnition  incorporates 
the  "agency"  definition  used  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  at  (1))  which  also  contains  a  series 
of  categories  that  are  not  covered, 
including  State  and  local  governments. 

The  Computer  Matching  Act 
amendment,  however,  brings  State  and 
local  governments  within  the  ambit  of 
the  Privacy  Act  when  they  are  engaging 
in  certain  types  of  matching  activities; 
but  only  in  conjunction  with  a  Federal 
agency  that  is  itself  subject  to  the 
Privacy  Act,  and  only  when  a  Federal 
system  of  records  is  involved  in  the 
match. 

In  general,  a  State  or  local  agency  or 
agent  thereof,  that  is  either  (1)  Providing 
records  to  a  Federal  agency  for  use  in  a 
matching  program  covered  by  the  Act: 
or  (2)  receiving  records  from  a  Federal 
agency's  system  of  records  for  use  in  a 
matching  program  covered  by  the  Act 
must  comply  with  certain  of  the  Act's 
provisions.  What  State  and  local 


governments  must  do  to  meet  the 
requirements  of  the  Act  is  explained  in 
paragraph  9  below. 

4.  Effective  Date:  These  guidelines  are 
effective  on  June  19, 1989. 

5.  Definitions:  The  Computer 
Matching  Act  is  an  amendment  of  the 
Privacy  Act  of  1974  and  the  provisions 
of  the  former  should  be  read  within  the 
context  of  the  latter,  and  all  the  terms 
originally  defined  in  the  Privacy  Act  of 
1974  apply.  < 

It  is  especially  important  to  note  that 
the  Computer  Matching  Act  does  not 
extend  Privacy  Act  coverage  to  those 
not  originally  included.  Thus,  the 
subjects  of  Federal  systems  of  records 
covered  by  the  Computer  Matching  Act 
are  "individuals,"  i.e.,  U.S.  citizens  and 
aliens  lawfully  admitted  for  permanent 
residence. 

Two  deflnitions  that  are  especially 
relevent  to  matching  programs  are: 
—"Record'  which  the  Privacy  Act 

deflnes  as  an  item  of  information 

about  an  individual,  including  his  or 

her  name  or  some  other  identifier 

and. 
— "System  of  Records"  which  is  a 

collection  of  such  "records"  from 

which  an  agency  retrieves 

information  by  reference  to  an 

Individual  identifler. 

In  addition,  the  Computer  Matching 
Act  provides  the  following  new  terms: 

a.  Matching  Program.  At  its  simplest 
a  matching  program  is  the  comparison  of 
records  using  a  computer.  The  records 
must  themselves  exist  in  automated 
form  in  order  to  perform  the  match. 
Manual  comparisons  of,  for  example, 
printouts  of  two  automated  data  bases, 
are  not  included  within  this  definition. 
Note,  however,  participating  agencies 
should  not  create  data  sharing  methods 
merely  to  avoid  the  reach  of  the  Act 
where  the  Act's'application  would 
otherwise  be  reasonable  and  proper.  A 
matching  program  covers  not  only  the 
actual  computerized  comparison,  but  the 
investigative  followup  and  ultimate 
action,  if  any. 

The  Computer  Matching  Act  covers 
two  kinds  of  matching  programs:  (1) 
Matches  involving  Federal  benefits 
programs  and.  (2)  matches  using  records 
from  Federal  personnel  or  payroll 
systems  of  records. 

(1)  Federal  Benefits  Matches.  The  Act 
deflnes  a  Federal  beneflts  matching 
program  as: 

"any  computerized  compariion  of  two  or 
more  automated  syatems  of  records  or  ■ 
system  of  records  with  non-Federai  records, 
by  applicants  for,  recipients  or  tjeneficiariet 
of.  participants  in,  or  providers  of  services 
with  respect  to.  cash  or  in-lcind  assistance  or 
payments  under  Federal  benefit  programs 
*  *  *  [i.e.,  any  program  administered  or 


funded  by  the  Federal  govemmeflt.  or  by  any 
agent  or  State  on  behalf  of  the  Federal 
government,  providing  cash  or  in-kind 
assistance  in  the  form  of  payments,  grants, 
loans,  or  loan  guarantees  to  individuals), 
•  *  *  for  the  purpose  of  establishing  or 
verifying  the  eligibility  of  or  continuing 
compliance  with  statutory  and  regulatory 
requirements,  or  [for  the  purpose  of) 
recouping  payments  or  delinquent  debts 
under  such  Federal  benefit  programs."  (See  5 
U.S.C.  552a(a)(8)  and  (12).) 

The  elements  of  this  deflnition  are 
discussed  below: 

(a)  Computerized  Comparison  of 
Data.  The  record  comparison  must  be  a 
computerized  comparison  involving 
records  from: 
— ^Two  or  more  automated  systems  of 

records  (i.e.,  systems  of  records 

maintained  by  Federal  agencies  that 

are  subject  to  the  Privacy  Act);  or. 
— A  Federal  agency's  automated  system 

of  records  and  automated  records 

maintained  by  a  non-Federal  (i.e.. 

State  or  local  government)  agency  or 

agent  thereof.  To  be  covered,  matches 

of  these  records  must  be 

computerized.  Some  examples  of 

computerized  matches  include  the 

following: 

A  State  beneflts  clerk  accesses  an 
automated  Federal  system  of  records 
and  enters  data  received  from  an 
applicant  and  maintained  in  automated 
form  by  the  State.  The  clerk  matches 
this  information  with  the  Federal 
information,  makes  an  eligibility 
determination  and  updates  the  State 
data  base. 

A  State  beneflts  clerk  enters  data 
about  applicants  for  a  Federal  benefit 
program  into  an  automated  data  base. 
At  the  end  of  the  week,  the  State  agency 
sends  current  applicant  tapes  to  the 
Federal  beneflts  agency  which  matches 
them  against  its  own  automated  system 
of  records  and  reports  the  results  to  the 
State. 

A  Federal  agency  operating  a  beneflts 
program  sends  a  tape  of  defaulters  to 
the  Offlce  of  Personnel  Management  to 
match  against  an  0PM  automated 
system  of  records  containing 
information  about  Federal  retirees  in 
order  to  locate  defaulters. 

(b)  Categories  of  Subjects  Covered. 
The  Computer  Matching  Act  provisons 
cover  only  the  following  categories  of 
record  subjects: 
— Applicants  for  Federal  benefit 

programs  (i.e..  individuals  initially 

applying  for  beneflts); 
— l4ogram  beneficiaries  (i.e.,  individual    j 

program  participants  who  are  I 

currently  receiving  or  formerly 

received  benefits); 


— Providers  of  services  to  support  such 
programs  (i.e.,  those  who  are  not  the 
primary  beneflciaries  of  Federal 
beneflts  programs,  but  may  derive 
income  from  them— health  care 
providers,  for  example). 

(c)  7>pes  ofProgranfs  Covered  Only 
Federal  benefit  programs  providing  cash 
or  in-kind  assistance  to  individuals  are 
covered  by  this  deflnition.  State 
programs  are  not  covered.  Federal 
programs  not  involving  cash  or  in-kind 
assistance  are  not  covered.  Programs 
using  records  about  subjects  who  are 
not  individuals  as  defined  by  section 
(a)(2)  of  the  Privacy  Act — U.S.  citizens 
or  aliens  lawfully  admitted  for 
permanent  residence — are  not  covered. 

(d)  Matching  Purpose.  The  match 
must  have  as  its  purpose  one  or  more  of 
the  following: 

—Establishing  or  verifying  initial  or 

continuing  eligibility  for  Federal 

benefit  programs;  or 
— Verifying  compliance  with  the 

requirements — either  statutory  or 

regulatory — of  such  programs;  or 
—Recouping  payments  or  delinquent 

debts  under  such  Federal  benefit 

programs. 

It  should  be  noted  that  die  four 
elements,  (i.e.,  computerized 
comparison,  categories  of  subjects. 
Federal  benefit  program,  and  matching 
purpose]  all  must  be  present  before  a 
matching  program  ia  covered  under  the 
provisions  of  the  Computer  Matching 
Act.  Thus,  for  example,  if  the 
Departanent  of  Education  matched  a 
student  loan  recipient  data  base  with  a 
Veterans  Administration  (VA)  education 
benefit  recipient  data  base  for  the 
purpose  of  ensuring  that  both  agencies 
were  maintaining  the  most  current  and 
accurate  home  address  information,  that 
would  not  be  covered  since  the 
"matching  purpose"  is  not  one  of  the 
three  enumerated  above.  If.  however, 
the  purpose  of  the  match  were  to 
identify  recipients  who  were  receiving 
benefits  in  excess  of  those  to  which  they 
were  entitled,  the  match  would  be 
covered. 

Moreover,  elements  that  are 
peripheral  to  the  match,  even  if  within 
the  definitions  above  will  not  raise  a 
match  to  the  Act's  coverage.  For 
example,  the  Federal  Parent  Locator 
Service  conducts  matches  to  locate 
absentee  parents  who  are  not  paying 
child  support  Such  laatcfaes  may  result 
in  the  identified  spouse  being  ordered  to 
commence  payments,  and  some  of  those 
payments  may  go  to  recoup  pasrments 
made  from  a  Federal  benefit  program 
such  as  Aid  to  Families  with  Dependent 
Children.  Because  tlie  recoupment  is  not 
the  primary  purpose  of  the  match,  but 
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only  an  incidental  consequence,  such 
matches  would  not  be  covered. 

(2)  Federal  Personnel  or  Payroll 
Records  Matches.  The  Computer 
Matching  Act  also  includes  matches 
comparing  records  from  automated 
Federal  personnel  or  payroll  systems  of 
records,  or  such  records  and  automated 
records  of  State  and  local  governments. 
Again,  it  should  be  noted  that  the 
comparison  must  be  done  by  using  a 
computer  manual  comparisons  are  not 
covered.  Matches  in  this  category  must 
be  done  for  other  than  "routine 
administrative  purposes"  as  defined  in  , 
paragraph  5a(3](e)  below.  In  some 

■^instances,  a  covered  match  may  take 
place  within  a  single  agency.  For 
example,  an  agency  may  wish  to 
determine  whether  any  of  its  own 
personnel  are  participating  in  a  benefit 
program  administered  by  the  agency, 
and  are  not  in  compliance  with  the 
program's  eligibility  requirements.  This 
internal  match  will  certainly  result  in  an 
adverse  action  if  ineligibility  is 
discovered.  Therefore,  it  is  covered  by 
the  requirements  of  the  Computer 
Matching  Act.  Again,  agencies  should 
not  attempt  to  avoid  the  reach  of  the  Act 
by,  for  example,  improperly  combining 
dissimilar  systems  into  a  single  system, 
matching  data  within  the  system  to 
make  an  eligibility  determination,  and 
arguing  that  the  match  is  not  covered 
because  only  one  system  of  records  is 
involved. 

(3)  Exchtsions  from  the  Definition  of  a 
Matching  Program.  The  following  are 
not  included  under  the  deffaiition  of 
matching  programs.  Agencies  operating 
such  programs  are  not  required  to 
comply  with  the  provisions  of  the 
Contputer  Matching  Act.  although  they 
may  be  required  to  comply  with  any 
other  applicable  provisions  of  the 
Privacy  Act. 

(a)  Statistical  Matches  Whose 
Purpose  is  Solely  to  Produce  Aggregate 
Data  Stripped  of  Personal  Identifiers. 
This  does  not  mean  that  the  data  bases 
used  in  the  match  must  be  stripped  prior 
to  the  match,  but  only  that  the  results  of 
the  match  must  not  contain  individually 
identifiable  data.  Implicit  in  this 
exception  is  that  this  kind  of  match  is 
not  done  to  take  action  against  specific 
individuals;  although,  it  is  possible  that 
the  statistical  infierences  drawn  from  the 
data  may  have  consequences  for  the 
subjects  of  the  match  as  members  of  a 
class  or  group.  For  example,  a 
continuing  matching  program  that  shows 
one  geographical  area  consistently 
experiencing  a  higher  default  rate  than 
others  may  result  in  more  rigorous 
scrutiny  of  applicants  from  that  area, 
but  would  not  be  a  covered  matching 
program. 


(b)  Statistical  Matches  Whose 
Purpose  is  in  Support  of  Any  Research 
or  Statistical  Project  The  results  of 
these  matches  need  not  be  stripped  of 
identifiers,  but  they  must  not  be  used  to 
make  decisions  that  affect  the  rights, 
benefits  or  privileges  of  specific 
individuals.  Again,  it  should  be  noted 
that  this  provision  is  not  intended  to 
prohibit  using  any  data  developed  in 
these  matches  to  make  decisions  alnnit 
a  Federal  benefit  program  in  general 
that  may  ultimately  affect  beneficiaries. 

(c)  Pilot  Matches.  This  exclusion 
could  also  cover  so-called  "pilot 
matches,"  i.e.,  small  scale  matches 
whose  purpose  is  to  gather  benefit/cost 
data  on  which  to  premise  a  decision 
about  engaging  in  a  fuU-fledged 
matching  program.  Because  of  concern 
about  possible  misuse  of  these  maTcKteg 
programs  to  avoid  full  compliance  witn 
the  Matching  act  OMB  will  require  that 
pilot  matches  must  be  approved  by  the 
agency  Data  Integrity  Boards.  It  is  at 
this  point  that  the  agency  can  decide 
whether  to  conduct  a  statistical  data 
gathering  match  without  consequences 
to  the  subjects  or  a  full-fledged  program 
where  results  will  be  used  to  take 
specific  action  against  record  subjects. 

(d)  Law  Enforcement  Investigative 
Matches  Whose  Purpose  is  to  Gather 
Evidence  Against  a  Named  Person  or 
Persons  in  an  Existing  Investigation. 
Certain  matches  performed  in  support  of 
civil  or  criminal  law  enforcement 
activities  that  otherwise  would  be 
covered  because  they  seek  to  establish 
or  verify  Federal  benefit  eligibility  or 
use  Federal  personnel  or  payroll 
records,  are  excluded  from  coverage  by 
this  section.  To  be  eligible  for  exclusion, 
the  match  must  be  done  by  an  agency  or 
component  whose  principal  statutory 
function  involves  the  enforcement  of 
criminal  laws,  le.,  an  agency  that  is 
eligible  to  exempt  certain  of  its  record 
systems  under  section  (j)(2]  of  the 
Wvacy  Act  such  as  the  Federal  Bureau 
of  Investigation,  the  Drug  Enforcement 
Agency,  or  components  of  agencies' 
Office  of  Inspectors  GeneraL 

The  match  must  flow  from  an 
investigation  already  underway  which 
focuses  on  a  named  person  or  named 
persons;  "fishing  expeditions**  in  which 
the  subjects  are  identified  generically  as 
"program  beneficiaries."  are  not  eligible 
for  this  exclusion  (note  that  the 
investigation  may  be  into  either  criminal 
or  civil  law  violations).  The  use  of  the 
phrase  "person  or  persons'*  in  this 
context  broadens  the  exclusion  to 
include  subjects  that  are  other  than 
"individuals"  as  defined  by  the  Privacy 
Act.  Thus,  for  example  a  business  errtity 
could  be  the  named  subject  of  the 
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investigation,  while  the  records  matched 
could  be  those  of  customers  or  clients. 
This  does  not  mean  however,  that  the 
rights  afforded  by  the  Privacy  Act  are 
extended  by  this  section  to  other  than 
"individuals." 

Finally,  the  match  must  be  for  the 
purpose  of  gathering  evidence  against 
the  named  person  or  persons. 

(e)  Tax  Administration  Matches. 
There  are  four  specific  categories 
exclusions  for  matches  usii^  "tax 
information."  While  that  term  is  not 
defined  in  the  Computer  Matching  Act 
the  Report  accompanying  the  House 
version  of  the  Act  H.R.  4699.  cites  "tax 
returns"  and  "tax  return  information"  as 
the  tax  information  that  is  covered  by 
the  exclusion.  Those  terms  are  defined 
in  Section  6103  of  Title  28  U.S.C  at 
(b)(lHb](3).  It  is  clear  from  these 
sections  that  the  information  covered  is 
under  the  control  of  the  Internal 
Revenue  Service  (IRS)  of  the 
Department  of  the  Treasury  since  the 
definitions  speak  of  information  that  is 
"filed  with  the  Secretary"  or  "received 
by.  prepared  by,  furnished  to.  or 
collected  by  the  Secretary."  Moreover. 
Section  ei03(a)  prohibits  Federal.  State 
and  local  governmental  employees  from 
disclosing  tax  information  except  as 
authorized  by  the  Internal  Revenue 
Code.  This  is  not  to  say  that  all 
information  in  the  possession  of  the  IRS 
is  covered  by  the  exclusion;  only  tax 
information.  Thus,  for  example, 
personnel  records  relating  to  the 
management  of  the  IRS  worlcforce  would 
not  be  covered. 

The  exclusion  covers  the  following: 
— Matches  done  pursuant  to  Section 
6103(d)  of  the  Tax  Code.  These 
matches  involve  disclosures  of 
taxpayer  return  information  to  State 
tax  officials.  For  matches  covered  by 
this  exclusion,  neither  the  Federal 
disclosing  entity  nor  the  State 
recipient  need  comply  with  the 
provisions  of  the  Computer  Matching 
Act. 
— Matches  done  for  the  purposes  of  "tax 
administration"  as  that  term  is 
defined  in  Section  ei03(b)(4)  of  the 
Internal  Revenue  Code:  "The  term  'tax 
administration'  means  the 
administration,  management,  conduct 
direction,  and  supervision  of  the 
execution  and  application  of  the 
internal  revenue  laws  or  related 
statutes  (or  equivalent  laws  and 
statutes  of  a  State)  and  tax 
conventions  to  which  the  United 
States  is  a  party:  and  the  development 
and  formulation  of  Federal  tax  policy 
relating  to  existing  or  proposed 
internal  revenue  laws,  related 
statutes,  and  tax  conventions;  and 
includes  assessment,  collection. 


enforcement  litigation,  publication, 
and  statistical  gathering  functions 
under  such  laws,  statutes  or 
conventions."  While  this  definition  is 
very  broad  and  covers  a  great  deal  of 
discretionary  activities  on  the  part  of 
IRS  management  it  is  not  intended  to 
exempt  all  IRS  activities  from  the 
Act's  coverage:  only  those  that  truly 
relate  to  administration  of  the  nation's 
tax  system  (as  opposed  to 
management  of  the  IRS  workforce,  for 
example).  Thus,  the  exclusion  will 
permit  the  IRS  to  continue  to  match 
tax  returns  with  interest  and  dividend 
statements,  for  example.  It  should  be 
noted  that  the  Bureau  of  Alcohol, 
Firearms,  and  Tobacco  of  the 
Treasury  Department  also  has 
collection  and  enforcement  authority 
under  the  Internal  Revenue  Code,  and 
tax  administration  is.  therefore,  a  part 
of  that  agency's  responsibilities  as 
well. 
—'Tax  refund  offset  matches  done 
pursuant  to  the  Deficit  Reduction  Act 
of  1984  (DEFRA).  That  Act  contains 
procedures  for  affording  matching 
subjects  due  process  that  are 
analogous  to  those  contained  in  these 
guidelines. 
^Tax  refund  offset  matches  conducted 
pursuant  to  statutes  other  than  the 
DEFRA  provided  0MB  finds  the  due 
process  provisions  of  those  statutes 
"substantially  similar"  to  those  of  the 
DEFRA.  0MB  will  periodically  revise 
these  guidelines  to  add  such  programs 
as  such  statutes  are  enacted.  Agencies 
should  notify  0MB  promptly  when 
they  think  an  existing  statute  provides 
an  exemption  in  this  category, 
(f)  Routine  Administrative  Matches 
Using  Federal  Personnel  Records.  These 
are  matches  between  a  Federal  agency 
and  other  Federal  agencies  or  between  a 
Federal  agency  and  non-Federal 
agencies  for  administrative  purposes 
that  use  data  bases  that  contain  records 
predominantly  relating  to  Federal 
personnel  The  term  predominantly 
means  that  the  percentage  of  records  in 
the  system  that  are  about  Federal 
employees  must  be  greater  than  of  any 
other  category  therein  contained.  In 
some  cases.  Federal  employees  will 
predominate  because  of  absolute 
numbers;  in  others,  because  they 
represent  the  largest  single  category. 
The  term  "federal  personnel"  is  defined 
by  the  Act  as:  "officers  and  employees 
of  the  Government  of  the  United  States, 
members  of  the  uniformed  services 
(including  members  of  the  Reserve 
components),  individuals  entitled  to 
receive  immediate  or  deferred 
retirement  benefits  under  any  retirement 
program  of  the  Government  of  the 
United  States  (including  survivor 


benefits)."  It  should  be  noted  that  by 
including  individuals  eligible  for 
survivor  benefits  in  the  category,  the  Act 
covera  individuals  who  may  never  have 
been  employed  by  the  Federal 
government 

Matches  whose  purpose  is  to  take 
"any  adverse  financial,  personnel, 
disciplinary  or  other  adverse  action 
against  Federal  personnel  *  *  *"  whose 
records  are  involved  in  the  match,  are 
not  excluded  from  the  Act's  coverage. 

Examples  of  matches  that  are 
excluded  include  an  agency's  disclosure 
of  time  and  attendance  information  on 
all  agency  employees  to  the  Department 
of  the  Treasury  in  order  to  prepare  the 
agency's  payroll:  or  disclosure  of 
Department  of  Defense  (DoD)  Reserve 
O^cer  identifying  information  to  a  State 
in  order  to  validate  and  update 
addresses  of  Reservists  residing  in  the 
State;  or  disclosure  of  retiree  annuity 
files  from  the  DoD  to  the  Department  of 
Veterans  Affairs  in  order  to  determine 
the  percentage  of  total  annuity  each 
agency  is  responsible  for  paying. 

Note  that  this  exclusion  does  not 
bring  under  the  Act's  coverage  matches 
that  may  ultimately  result  in  an  adverse 
action.  It  only  requires  that  their 
purpose  not  be  intended  to  result  in  an 
adverse  action.  Thus,  in  the  DoD/State 
reservist  match  example,  the 
consequence  of  the  match  may  well  be 
that  a  reservist  is  dropped  from  the 
program  because  no  address  can  be 
found  for  him  or  her.  This  result, 
however  negative,  would  not  bring  the 
match  under  the  Act's  coverage  since  its 
primary  purpose  was  only  to  update  an 
address  listing. 

(g)  Internal  Agency  Matches  Using 
Only  Records  From  the  Agency's 
System  of  Records.  Internal  agency 
matching  is  excluded  on  the  same  basis 
as  Federal  personnel  record  matching 
above:  provided  no  adverse  intent  as  to 
a  Federal  employee  motivates  the 
match.  Section  (b)(1)  of  the  Privacy  Act 
permits  agencies  to  disseminate  Privacy 
Act  records  to  agency  employees  on  an 
official  need-to-know  basis.  This 
exclusionary  provision  does  not  disturb 
that  principle,  except  where  Federal 
personnel  records  are  involved.  Thus, 
for  example,  the  Social  Security 
Administration  could  match  with  the 
Health  Care  Financing  Administration 
to  detect  and  ultimately  recoup 
overpayments  for  a  specific  Department 
of  Health  and  Human  Services  program. 
That  match  would  not  be  covered  by  th^ 
provisions  of  the  Computer  Matching 
Act. 

Moreover,  the  mere  presence  of 
Federal  employee  records  in  the  data 
bases  being  matched  would  not 
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necessarily  bring  the  match  under  the 
Act's  coverage.  To  be  covered,  the 
records  would  have  to  be  predominantly 
those  relating  to  Federal  employees  and 
the  primary  intent  would  have  to  be  to 
take  an  adverse  action  of  some  kind 
against  the  Federal  employees 
specifically.  If  the  Department  of 
Education  matched  its  student  loan 
defaulter  file  against  its  own  employee 
data  base  in  order  to  detect  and  take 
action  against  Education  employees 
who  have  defaulted,  that  match  would 
be  covered  by  the  Act.  The  same 
department  matching  its  undergraduate 
student  loan  defaulter  file  against  its 
medical  school  loan  defaulter  file  in 
order  to  determine  the  incidence  of 
repeat  defaulters,  would  not  be  covered, 
even  though  some  of  those  in  the  data 
base  might  be  Federal  employees. 

(h)  Backgrouad  Investigation  and 
Foreign  Counter-intelligence  Matches, 
Matches  done  in  the  course  of 
performing  a  background  check  for 
security  clearances  of  Federal  persoimel 
or  Federal  contractor  personnel  are  not 
covered.  Nor  are  matches  done  for  the 
purpose  of  foreign  counter-intelligence. 

b.  Recipient  Agency.  Recipient 
agencies  are  Federal  agencies  (or  their 
contractors)  that  receive  records  bora. 
the  Privacy  Act  systems  of  records  of 
other  Federal  agencies  or  from  State  and 
local  governments  to  be  used  in 
matching  programs. 

Responsibilities.  Recipient  agencies 
are  responsible  for  publishing  matching 
notices  in  the  Federal  Register  pursuant 
to  the  requirements  of  the  Matching  Act 
described  below.  Where  a  recipient 
agency  is  not  the  actual  beneficiary  of 
the  matching  program,  it  may  negotiate 
with  the  actual  beneficiary  agency  for 
reimbursement  of  the  costs  incurred  in 
publiahing.  A  recipient  agency  that  is 
the  beneficiary  of  the  program  should 
take  the  lead  in  performing  a  benefit- 
cost  analysis  and  share  that  analysis 
with  source  agencies  to  help  their  Data 
Integrity  Boards  make  a  determination 
about  providing  data  for  the  match. 
Recipient  agencies  are  also  responsible 
for  making  the  matching  program  report 
to  0MB  and  the  Congress  discussed 
below. 

c.  Source  Agency.  A  source  agency  is 
a  Federal  agency  that  discloses  records 
from  a  system  of  records  to  another 
Federal  agency  to  a  State  or  local 
governmental  agency  to  be  used  in  a 
matching  program.  It  is  also  a  State  or 
local  govemniental  agency  that 
discloses  records  to  a  Federal  agency  to 
be  used  in  a  matching  program.  The 
Computer  Matching  Act  does  not  cover 
matching  between  non-Federal  entities. 
A  Federal  source  agency  is  required  to 
have  its  own  Data  Integrity  Board 


approve  the  agreement  controlling  the 
match;  Non-Federal  agencies  are  not 
required  to  have  such  boards.  Source 
agencies  are  not  responsible  for 
pubhshing  the  notice  of  the  match  or 
reporting  Ae  matdi  ta  0MB  and 
Congress. 

d.  Non-Federal  Agency.  A  non- 
Federal  agency  is  a  State  or  local 
governmental  agency  that  receives 
records  contained  in  a  system  of  records 
from  a  Federal  agency  to  be  used  in  a 
matching  program.  State  and  local 
agencies  are  not  respcHwble  for 
publishing  notices  in  the  Federal 
Register  or  making  reports  to  OMB  and 
the  Congress.  Nor  are  they  required  to 
establish  Data  Integrity  Boards  to 
approve  matching  agreements.  They 
should  be  prepared  to  provide  to  Federal 
source  agendea  data  needed  by  those 
agencies  to  carry  out  their  reporting  and 
other  responsibUties,  e.g..  benefit-cost 
analysis. 

e.  Federal  Benefit  Program.  See 
paragraph  5a(l)(c)  above. 

6.  Conducting  Matching  Programs. 
The  following  applies  to  Federal 
agencies.  Requirementa  pertaining  to 
non-Federal  agencies  are  in  paragraph  9 
below. 

Agencies  undertaking  matching 
programs  covered  by  the  Computer 
Matching  Act  will  need  to  make  sure 
that  tfiey  comply  with  the  following 
requirements: 

a.  Comply  with  Privacy  Act  Systems 
of  Records  and  Disclosure  Provisions: 
Federal  agencies  must  ensure  that  they 
identify  the  systems  of  records  involved 
in  the  matching  programs  and  have 
published  the  necessary  notices. 
Moreover,  because  the  Matching  Act 
does  not  itself  authorize  disclosures 
from  systems  of  records  for  the  purposes 
of  conducting  matching  programs, 
agencies  must  justify  any  disclosures 
under  section  (b)  of  the  Privacy  Act 
This  means  obtaining  the  written 
consent  of  the  record  subjects  to  the 
disclosure  or  relying  on  one  of  the  12 
exceptions  to  the  written  consent  rule. 
To  rely  on  exception  (b)(3),  for  a  routine 
use,  agencies  must  have  published  their 
intent  to  disclose  in  the  Federal  Register 
30  days  prior  to  any  actual  disclosure. 

b.  Give  Prior  Notice  to  Record 
Subjects.  There  are  two  ways  in  which 
record  subjects  can  receive  notice  that 
their  records  may  be  matched: 

— By  direct  notice  when  there  is  some 
form  of  contact  between  die 
government  and  the  subject,  e.g., 
mformation  on  the  application  form 
when  they  apply  for  a  benefit  or  in  a 
notice  that  arrives  with  a  benefit  that 
they  receive; 


— By  constructive  notice,  e.g., 
publication  of  systems  notices,  tontine 
use  disclosures,  and  matching 
programs  in  the  Federal  Resisler. 

For  fix>nt-end  eligibility  verification 
programs  whose  purpose  is  to  validate 
an  applicant's  initial  eligibility  for  a 
benefit  and  later  to  determine  continoed 
eligibility,  agencies  should  provide 
direct  notice  by  amending  the 
application  form  where  necessary  to 
enlarge  the  statement  provided  pursuant 
to  section  (e)(3)  of  the  Privacy  Act  so 
that  applicants  are  put  on  notice  that  the 
information  they  provide  may  be 
verified  through  a  computer  mntrh 
Agencies  should  also  provide  periodic 
notice  whenever  the  application  is 
renewed,  or  at  the  least^  during  the 
period  the  natch  is  authorised  to  take 
place,  in  a  notice  accompanying  the 
benefit.  Providers  of  services  should  be 
given  notice  on  the  form  on  which  they 
apply  for  reimbursement  for  services 
provided. 

In  some  cases,  constrnctive  notice 
may  have  to  suffice.  For  example,  a 
Federal  agency  that  discloses  records  to 
a  State  or  local  government  in  support  of 
a  non-Federal  matching  program  is  not 
obligated  to  provide  direct  notice  to 
each  of  the  record  subiects;  Federal 
Register  publication  in  this  instance  i« 
sufficient  Moreover,  in  some  instances, 
it  may  not  be  possible  to  provide  direct 
notice — in  matches  done  to  locate 
individuals,  in  emergency  situations 
where  health  and  safety  reasons  argue 
for  a  swift  completion  of  the  match;  or  in 
investigative  matches  where  direct 
notice  immediately  prior  to  a  match 
would  provide  the  subject  an 
opportunity  to  alter  behavior. 

In  any  case,  notice  to  the  record 
subject  should  be  done  weU  before  a 
matching  program  commences.  It  shoidd 
be  part  of  the  normal  process  of 
implementing  a  Federal  benefits 
program. 

c.  Matching  Notices — Publication 
Requirements.  Agencies  must  publish 
notices  of  the  establishment  or 
altoration  of  matching  programs  in  the 
Federal  Register  at  least  30  days  prior  to 
conducting  such  programs.  Only  one 
notice  is  required  and  the  recipient 
Federal  agency  in  a  match  between 
Federal  agencies  or  in  a  match  in  which 
a  non-Federal  agency  discloses  records 
to  a  Federal  agency  is  responsible  for 
publishing  such  notices.  Where  a  State 
or  local  agency  is  the  recipient  of 
records  fixHn  a  Federal  agency's  system 
of  records,  the  Federal  source  agency  is 
responsible  for  publishing  the  notice. 
Such  notices  should  contain  the 
following  information: 
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— Name  of  participating  agency  or 

agencies; 
— Purpose  of  the  match: 
— Authority  for  conducting  the  matching 

program.  (It  should  be  noted  that  the 

Computer  Matching  Act  provides  no 

independent  authority  for  carrying  out 

any  matching  activity); 
— Categories  or  records  and  individuals 

covered: 
— Inclusive  dates  of  the  matching 

program; 
— Address  for  receipt  of  public 

comments  or  inquiries. 

Copies  of  proposed  matching  notices 
must  accompany  reports  of  proposed 
matches  submitted  pursuant  to  section 
(r)  of  the  Privacy  Act  as  amended.  See 
OMB  Circular  No.  A-13a  Appendix  L  as 
amended. 

d.  Preparing  and  Executing  Matching 
Agreements.  Agencies  should  allow 
sufHcient  lead  time  to  ensure  that 
matching  agreements  can  be  negotiated 
and  signed  in  time  to  secure  Data 
Integrity  Board  decisions.  Federal 
agencies  receiving  records  &om  or 
disclosing  records  to  non-Federal 
agencies  for  use  in  matching  programs 
are  responsible  for  preparing  the 
matching  agreements  and  should  solicit 
relevant  data  from  non-Federal  agencies 
where  necessary.  In  cases  where 
matching  takes  place  entirely  within  an 
agency  under  the  Federal  personnel  or 
payroU  matching  provisions,  the  agency 
may  satisfy  the  matching  agreement 
requirements  by  preparing  a 
Memorandum  of  Understanding 
between  the  system  of  records  managers 
involved,  and  presenting  that  to  the 
Data  Integrity  Board  for  consideration. 

Agreements  must  contain  the 
following: 

—Purpose  and  Legal  Authority.  Since 
the  Computer  Matching  Act  provides 
no  independent  authority  for  the 
operation  of  matching  programs, 
agencies  should  cite  a  specific  Federal 
or  State  statutory  or  regulatory  basis 
for  undertaking  such  programs. 

—Justification  and  Expected  Results. 
An  explanation  of  why  computer 
matching  as  opposed  to  some  other 
administrative  activity  is  being 
proposed  and  what  the  expected 
results  will  be. 

— Records  Description.  An  identification 
of  the  system  of  records  or  non- 
Federal  records,  the  number  of 
records,  and  what  data  elements  will 
be  included  in  the  match.  Projected 
starting  and  completion  dates  for  the 
program  should  also  be  provided. 
Agencies  should  specifically  identify 
the  Federal  system  or  systems  of 
records  involved. 

—Notice  Procedures.  A  description  of 
the  individual  and  general  periodic 


notice  procedures.  See  paragraph  e.a.. 
above. 

— Verification  Procedures.  A 
desoiption  of  the  methods  the  agency 
will  use  to  independently  verify  the 
information  obtained  through  the 
matching  program.  See  paragraph  6.f.. 
below. 

— Disposition  of  Matched  Items.  A 
statement  that  information  generated 
through  the  match,  will  be  destroyed 
as  soon  as  it  has  served  the  matching 
program's  purpose  and  any  legal 
retention  requirements  the  agency 
establishes  in  conjunction  with  the 
National  Archives  and  Records 
Administration  or  other  cognizant 
authorify. 

— Security  Procedures.  A  description  of 
the  administrative  and  technical 
safeguards  to  be  used  in  protecting  the 
information.  They  should  be 
commensurated  with  the  level  of 
sensitivity  of  the  data. 

— Records  Usage,  Duplication  and 
Redisclosure  Restrictions.  A 
description  of  any  specific  restrictions 
imposed  by  either  the  source  agency 
or  by  statute  or  regulation  on 
collateral  uses  of  the  records  used  in 
the  matching  program.  The  agreement 
should  specify  how  long  a  recipient 
agency  may  keep  records  provided  for 
a  matching  program,  and  when  they 
will  be  returned  to  the  source  agency 
or  destroyed.  In  general,  recipient 
agencies  should  not  subsequently 
disclose  records  obtained  for  a 
matching  program  and  under  the 
terms  of  a  matching  agreement  for 
other  purposes  absent  a  specific 
statutory  requirement  or  where  the 
disclosure  is  essential  to  the  conduct 
of  a  matching  program.  The  essential 
standard  is  a  strict  test  that  is  more 
restrictive  than  the  "compatibility" 
standard  the  Privacy  Act  establishes 
for  disclosures  made  pursuant  to 
section  (b)(3):  "for  a  routine  use." 
Thus,  under  the  essential  standard, 
the  results  of  the  match  may  be 
disclosed  for  follow-up  and 
verification  or  for  civil  or  criminal  law 
enforcement  investigation  or 
prosecution  if  the  match  uncovers 
activify  that  warrants  such  a  result. 
This  is  not  to  say  that  agencies  may 
never  use  the  results  of  a  matching 
program  to  make  other  eligibility 
determinations.  For  example,  in  the 
case  of  State/SSA  COLA  adjustment 
matches.  States  may  use  the  results  of 
this  match  to  adjust  payment  levels 
for  other  benefits  programs.  If  they  do 
so.  however,  the  subsequent  uses 
must  be  included  as  part  of  the  overall 
matching  program  as  to  the  matching 
agreements.  Federal  Register  notice, 
and  the  reporting  requirements. 


Moreover,  the  Act's  due  process 
requirements  will  apply  to  the 
subsequent  adjustments  as  well. 

— Records  Accuracy  Assessments.  Any 
information  relating  to  the  quality  of 
the  records  to  be  used  in  the  matching 
program.  Record  accuracy  is 
important  from  two  standpoints.  In 
the  first  case,  the  worse  the  quality  of 
the  data,  the  less  likely  a  matching 
program  will  have  a  cost-beneficial 
resdt  In  the  second  case,  the  Privacy 
Act  requires  Federal  agencies  to 
maintain  records  they  maintain  in 
systems  of  records  to  a  standard  of 
accuracy  that  will  reasonably  assure 
fairness  in  any  determination  made  on 
the  basis  of  the  record.  Thus  an 
agency  receiving  records  from  another 
Federal  agency  or  from  a  non-Federal 
agency  needs  to  know  information 
about  the  accuracy  of  such  records  in 
order  to  comply  with  the  law. 
Moreover,  the  Privacy  Act  also 
requires  agencies  to  take  reasonable 
steps  to  ensure  the  accuracy  of 
records  tfiat  are  disclosed  to  non- 
Federal  recipients. 

—Comptroller  General  Access.  A 
statement  that  the  Comptroller 
General  may  have  access  to  all 
records  of  a  recipient  agency  or  non- 
Federal  agency  necessary  to  monitor 
or  verify  compliance  with  the 
agreement.  It  should  be  understood 
that  this  requirement  permits  the 
Comptroller  General  to  inspect  State 
and  local  records  used  in  matching 
programs  covered  by  these 
agreements. 

e.  Securing  Approval  of  Data  Integrity 
Boards.  Before  an  agency  may 
participate  in  a  matching  program,  the 
agency's  Data  Integrity  Board  must  have 
evaluated  the  proposed  match  and 
approved  the  terms  of  the  matching 
agreement.  Agencies  should  ensure  that 
boards  consider  matching  proposals 
presented  to  them  expeditiously  so  as 
not  to  cause  bureaucratic  delays  to 
necessary  programs.  (See  paragraph  7.d. 
below,  for  appeals  of  Board 
disapprovals). 

f.  Reports  to  OMB  and  Congress.  See 
OMB  Circular  No.  A-130,  Appendix  I  as 
amended. 

g.  Providing  Due  Process  to  Matching 
Subjects.  The  Computer  Matching  Act 
prescribes  certain  due  process 
requirements  that  the  subjects  of 
matching  programs  must  be  afforded 
when  matches  uncover  adverse 
information  about  them. 

— Verification  of  Adverse  Information. 
Agencies  may  not  premise  adverse 
action  upon  the  raw  results  of  a 
computer  match.  Any  adverse 
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information  so  developed  must  be 
subjected  to  investigation  and 
verification  before  action  is  taken. 
Federal  benefits  program  matching  as 
well  as  the  matching  of  Federal 
employee  records  occurs  across  a 
wide  spectrum  of  purposes  and 
consequences.  It  would  be  of  dubious 
utility  to  apply  the  verification 
requirements  equally  to  all  matches 
and  argue  that  a  match  that  results  in 
an  adverse  consequence  of  the  loss  of, 
for  example,  a  tuition  assistance 
pa3m[ient  should  receive  the  same  due 
process  procedures  as  one  that  results 
in  the  loss  of  an  AFDC  payment  or 
Food  Stamp  Program  eligibility.  This 
is  not  to  say  that  agencies  can  ignore 
or  minimize  these  requirements  for 
matches  that  result  in  less  severe 
consequences;  but  only  that  they 
should  bring  some  degree  of 
reasonableness  to  the  process  of 
verifying  data. 

Conservation  of  agency  resources 
dictates  that  the  procedures  for 
affording  due  process  be  flexible  and 
suited  to  the  data  being  verified  and  the 
consequence  to  the  individual  of  making 
a  mistake.  In  some  cases,  if  the  source 
agency  has  established  a  high  degree  of 
confidence  in  the  qualify  of  its  data  and 
it  can  demonstrate  that  its  quality 
control  processes  are  rigorous,  the 
recipient  agency  may  choose  to  expend 
fewer  resources  in  independently 
verifying  the  data  than  otherwise.  In 
such  cases,  it  may  be  appropriate  to 
combine  the  verification  and  notice 
requirements  into  a  single  step, 
especially  if  the  record  subject  is  the 
best  source  for  verification.  In  certain 
circumstances,  therefore,  the 
verification  and  notice  and  wait  steps 
can  be  combined  into  one.  However, 
agencies  should  think  through  carefully 
when  to  use  this  compression  and  not 
consider  it  a  routine  process. 

To  ensure  that  this  consideration  take 
place,  it  will  be  the  responsibihfy  of  the 
Data  Integrify  Boards  to  make  a  formal 
determination  as  to  when  it  is 
appropriate  to  compress  the  verification 
and  notice  and  wait  periods  into  a  single 
period.  OMB  intends  to  collect  these 
decisions  as  part  of  the  reporting 
process. 

In  many  cases,  the  individual  record 
subject  is  the  best  source  for 
determining  a  finding's  validity,  and  he 
or  she  should  be  contacted  where 
practicable.  In  other  cases,  the  payer  of 
a  benefit  will  have  the  most  accurate 
record  relating  to  payment  and  should 
be  contacted  for  verification.  Note  that, 
in  some  cases,  contacting  the  subject 
initially  may  permit  him  or  her  to 
conceal  data  relevant  to  a  decision;  and, 


in  those  cases,  an  agency  may  elect  to 
examine  other  sources.  Absolute 
confirmation  is  not  required;  a 
reasonable  verification  process  that 
yields  confirmatory  data  will  privide  the 
agency  with  a  reasonable  basis  for 
taking  action. 

As  to  applicants  for  Federal  benefits 
programs  whose  eligibility  is  being 
verified  through  a  matching  program, 
agencies  may  not  make  a  final 
determination  until  they  have  completed 
the  due  process  steps  the  Act  requires. 
This  does  not  mean,  however,  that  they 
are  required  to  place  an  applicant  on  the 
rolls  pending  a  determination,  but  only 
that  they  may  not  make  a  final  decision. 

For  matching  subjects  receiving 
benefits,  however,  agencies  may  not 
suspend  or  reduce  payments  until  the 
due  process  steps  have  been  completed. 
— Notice  and  Opportunity  to  Contest 
Agencies  are  required  to  notify 
matching  subjects  of  adverse 
information  uncovered  and  give  them 
an  opportunify  to  explain  prior  to 
making  a  final  determination.  Again, 
this  does  not  mean  that  an  applicant 
must  be  put  on  the  rolls  pending  his  or 
her  explanation,  but  only  that  the 
agency  may  not  make  a  final 
determination.  Current  benefits 
recipients,  however,  may  not  have 
those  benefits  suspended  or  reduced 
pending  the  expiration  of  this  period. 
Individuals  may  have  30  days  to 
respond  to  a  notice  of  adverse  action, 
unless  a  statute  or  regulation  grants  a 
longer  period.  The  period  runs  from  the 
date  of  the  notice  until  30  calendar  days 
later,  including  transit  time. 

If  an  individual  contacts  the  agency 
within  the  notice  period  and  indicates 
his  or  her  acceptance  of  the  validify  of 
the  adverse  information,  agencies  may 
take  immediate  action  to  deny  or 
terminate.  However,  agencies  are 
cautioned  against  attempting  to  coerce  a 
record  subject  into  accepting  the  result 
Agencies  may  also  take  action  if  the 
period  expires  without  contact. 
If  the  Federal  benefit  program 
involved  in  the  match  has  its  own  due 
process  requirements,  those 
requirements  may  suffice  for  the 
purposes  of  the  Computer  Matching  Act. 
provided  they  are  at  least  as  strong  as 
that  Act's  provisions. 

In  any  case,  if  an  agency  determines 
that  there  is  likely  to  be  a  potentially 
significant  effect  on  public  health  or 
safety,  it  may  take  appropriate  action, 
notwithstanding  these  due  process 
provisions. 

7.  Establishing  Data  Integrity  Boards: 
The  Computer  Matching  Act  requires 
that  each  Federal  agency  that  acts  as 
either  a  source  or  recipient  in  a 


matching  program,  establish  a  Data 
Integrify  Board  to  oversee  the  agency's - 
participation.  Non-Federal  governmental 
entities  are  not  required  to  have  such 
boards.  It  should  be  noted  that  the  fact 
that  records  about  an  agency's 
personnel  are  used  in  a  matching 
program  does  not  automatically  trigger 
this  requirement.  Because,  for  example, 
the  Office  of  Personnel  Management 
(OPM)  asserts  government-wide 
ownership  of  the  system  of  records 
containing  the  Federal  employee  Official 
Personnel  Folder  (OPF),  disclosures 
from  this  system  of  records  involve 
OPM,  not  the  employing  agency.  There 
are  many  small  agencies  that  will  never 
directly  disclose  records  from  their  own 
systems  of  records  for  matching 
purposes  and  they  are  thus  not  required 
to  establish  Data  Integrify  Boards. 

a.  Location  and  Staffing.  While  the 
Act  specifies  neither  the  organizational 
level  at  which  the  Boards  are  to  be 
established,  nor  their  makeup  (with  two 
exceptions),  it  is  clear  from  the  context 
of  the  Data  Integrity  Board  section  that 
Congress  expected  agencies  to  place  the 
Boards  at  the  top  of  the  organization 
and  staff  them  w^*h  senior  personnel.  It 
is  the  intent  of  these  guidelines  not  to  _ 
dictate  a  specific  structure  but  to 
suggest  ways  of  complying  with  this 
expection. 

— Location.  As  to  location,  because  the 
Boards  are  to  serve  a  coordinating 
fijnction,  it  would  be  inappropriate  to 
locate  them  at  other  than  the 
departmental  level  (or  its  agency 
equivalent).  This  is  not  to  say  that 
subordinate  boards  at  component 
levels  may  not  be  useful  to  do  the 
preliminary  work  necessary  to 
provide  a  matching  program  proposal 
to  the  senior  Board  for  approval. 
Indeed,  in  large  agencies  with  many 
matching  programs,  this  will  likely  be 
the  rule.  But,  the  approval  should 
come  from  the  top,  and  this  argues  for 
the  placement  suggested  above. 
— Staffing.  The  Act  requires  that  the 
Board  consist  of  senior  agency 
officials  designated  by  the  agency 
head.  The  only  two  mandatory 
members  are  the  Inspector  General  of 
the  agency  (if  any)  who  may  not  serve 
as  Chairman,  and  the  senior  official 
responsible  for  the  implementation  of 
the  Privacy  Act  who  has  been 
designated  pursuant  to  44  U.S.C. 
3506(b).  OMB  recommends  that  the 
agency  Privacy  Act  Officer  be 
designated  as  the  Board's  Secretary. 
— Operation.  While  much  of  the  work  of 
the  Board  may  be  delegated  to  less 
senior  members — for  example,  the 
compilation  of  reports,  advising  cf 
program  officials,  and  maintaining 
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and  disseminating  information  about 
the  accuracy  and  reliability  of  data 
used  in  matching — the  approval  of 
matching  agreements  may  not  be 
delegated. 

The  Board  should  meet  often  enough 
to  ensure  that  agency  matching 
programs  are  carried  out  e^iciently, 
expeditiously  and  in  conformance  with 
the  Privacy  Act,  as  amended. 

b.  Review  Responsibilities.  Because 
matching  agreements  are  key  to  the 
implementation  of  the  Computer 
Matching  Act,  the  Act  makes  their 
review  the  foremost  responsibility  of  the 
Boards.  Boards  are  responsible  for 
approving  or  disapproving  matching 
programs  based  upon  their  assessment 
of  the  adequacy  of  these  agreements. 
They  should  ensure  that  their  reasons 
for  either  approving  or  denying  are  well 
documented.  Agency  officials  proposing 
matching  programs  should  ensure  that 
they  provide  the  Data  Integrity  Board 
with  all  of  the  information  relevant  and 
necessary  to  permit  it  to  make  an 
informed  decision,  including,  where 
appropriate,  a  benefit/cost  analysis. 
Note  that  both  the  Federal  source  and 
recipient  agencies  must  have  the 
matching  agreement  ratifikl  by  their 
boards. 

— Review  of  Proposals  to  Conduct  or 
Participate  in  Matching  Programs. 
The  Board  must  review  the  matching 
agreements  that  support  each 
proposed  matching  program  and  find 
them  in  conformance  with  the 
provisions  of  the  Computer  Matching 
Act  as  well  as  any  other  relevant 
statutes,  regulations,  or  guidehnes. 
Boards  are  specifically  responsible  for 
determining  when  to  compress  the  due 
process  steps  of  verification  and 
notice  and  wait  into  a  single  step.  A 
matching  agreement  should  remain  in 
force  for  only  so  long  as  necessary  to 
accomplish  die  specific  matching 
purpose;  indeed,  it  automatically 
expires  at  the  end  of  18  months  unless 
within  3  months  prior  to  the  actual 
expiration  date,  the  Data  Integrity 
Board  Tmds  that  the  program  will  be 
conducted  without  change  and  each 
party  certifies  that  the  program  has 
been  conducted  in  compliance  with 
the  matching  agreement.  Under  this 
finding,  the  Board  may  extend  the 
agreement  for  1  additional  year. 

— Annual  Review.  The  Act  requires 
Data  Integrity  Boards  to  conduct  an 
annual  review  of  all  matching 
programs  in  which  the  agency  has 
participated  as  either  a  source  or 
recipient  agency.  This  review  has  two 
focuses:  to  determine  whether  the 
matches  have  been,  or  are  being, 
conducted  in  accordance  with  the 


appropriate  authorities  and  under  the 
terms  of  the  matching  agreements: 
and,  to  assess  the  utility  of  the 
programs  in  terms  of  their  costs  and 
benefits.  The  Act  suggests  that  this 
latter  review  as  it  pertains  to  recurring 
programs,  should  result  in  a  basis  for 
continuing  participation  in,  or 
operation  of,  such  programs.  The 
Computer  Matching  Act  also  requires 
the  Boards  to  review  annually  agency 
recordkeeping  and  disposal  policies 
and  practices  for  conformance  with 
the  Act's  provisions.  These  reviews 
should  take  place  within  the  context 
of  the  annual  review  referenced 
above.  In  addition,  the  Boards  may 
review  and  report  on  matching 
activities  not  covered  by  the 
Computer  Matching  Act. 
c.  Benefit/Cost  Analysis.  The 
Computer  Matching  Act  requires  that  a 
benefit/cost  analysis  be  a  part  of  an 
agency  decision  to  conduct  or 
participate  in  a  matching  program.  The 
requirement  occurs  in  two  places:  in 
matching  agreements  which  must 
include  a  justiHcation  of  the  proposed 
match  with  a  "specific  estimate  of  any 
savings";  and.  in  the  Data  Integrity 
Board  review  process. 

The  intent  of  this  requirement  is  not  to 
create  a  presumption  that  when 
agencies  balance  individual  rights  and 
cost  savings,  the  latter  should  inevitably 
prevail.  Rather,  it  is  to  ensure  that  sound 
management  practices  are  followed 
when  agencies  use  records  from  Privacy 
Act  systems  of  records  in  matching 
programs.  Particularly  in  a  time  when 
competition  for  scarce  resources  is 
especially  intense,  it  is  not  in  the 
government's  interests  to  engage  in 
matching  activities  that  drain  agency 
resources  that  could  be  better  spent 
elsewhere.  Agencies  should  use  the 
benefit/cost  requirement  as  an 
opportunity  to  reexamine  programs  and 
weed  out  those  that  produce  only 
marginal  results. 

While  the  Act  appears  to  require  a 
favorable  benefit/cost  ratio  as  an 
element  of  approval  of  a  matching 
program,  agencies  should  be  cautious 
about  applying  this  interpretation  in  too 
literal  a  fashion.  For  example,  the  first 
year  in  which  a  matching  program  is 
conducted  may  show  a  dramatic 
benefit/cost  ratio.  However,  after  it  has 
been  conducted  on  a  regular  basis  (with 
attendant  publicity],  its  deterrent  effect 
may  result  in  much  less  favorable  ratios. 
Elimination  of  such  a  program,  however, 
may  well  result  in  a  return  to  the 
prematch  benefit/cost  ratio.  The  agency 
should  consider  not  only  the  actual 
savings  attributable  to  such  a  program, 
but  the  consequences  of  abandoning  it. 


For  proposed  matches  without  an 
operational  history,  benefit/cost 
analyses  will  of  necessity  be 
speculative.  While  they  should  be  based 
upon  the  best  data  available,  reasonable 
estimates  are  acceptable  at  this  stage. 
Nevertheless,  agencies  should  design 
their  programs  so  as  to  ensure  the 
collection  of  data  that  will  permit  more 
accurate  assessments  to  be  made.  As 
more  and  more  data  become  available, 
it  should  be  possible  to  make  more 
informed  assumptions  about  the  benefits 
and  costs  of  matching.  One  source  of 
information  about  conducting  benefit- 
cost  analysis  as  it  relates  to  matching 
programs  is  the  GAO  Report,  "Computer 
Matching,  Assessing  its  Costs  and 
Benefits,"  GAO/PEMD-87-2.  November, 
1986.  Agencies  may  wish  to  consult  this 
report  as  they  develop  methodologies 
for  performing  this  analysis. 

Because  matching  is  done  for  a 
variety  of  reasons,  not  all  matching 
programs  are  appropriate  candidates  for 
benefit/cost  analysis.  The  Computer 
Matching  Act  tacitly  recognizes  this 
point  by  permitting  Data  Integrity 
Boards  to  waive  the  benefit/cost 
requirement  if  they  determine  in  writing 
that  such  an  analysis  is  not  required.  It 
should  be  noted,  however,  that  the 
Congress  expected  that  such  waivers 
would  be  used  sparingly.  The  Act  itself 
supplies  one  such  waiver  if  a  match  is 
specifically  required  by  statute,  the 
initial  review  by  the  Board  need  not 
consider  the  beneHts  and  costs  of  the 
match.  Note  that  this  exclusion  does  not 
extend  to  matches  undertaken  at  the 
discretion  of  the  agency.  However,  the 
Act  goes  on  to  require  that  when  the 
matching  agreement  is  renegotiated,  a 
benefit/cost  analysis  covering  the 
preceding  matches  must  be  done.  Note 
that  the  Act  does  not  require  the 
showing  of  a  favorable  ratio  for  the 
match  to  be  continued,  only  that  an 
analysis  be  done.  The  intention  is  to 
provide  Congress  with  information  to 
help  it  evaluate  the  effectiveness  of 
statutory  matching  requirements  with  a 
view  to  revising  or  eliminating  them 
where  appropriate. 

Other  examples  of  matches  in  which 
the  establishment  of  a  favorable 
benefit/cost  ratio  would  be 
inappropriate  are: 
— A  match  of  a  system  of  records 
containing  information  about  nurses 
employed  at  VA  hospitals  with 
records  maintained  by  State  nurse 
licensing  boards  to  identify  VA  nurses 
with  "impaired  licenses",  i.e.,  those 
who  have  had  some  disciplinary 
action  taken  against  them. 
— A  match  whose  purpose  is  to  identify 
and  correct  erroneous  data,  e.g.. 
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Project  Clean  Data  which  was  run  to 

correct  and  eliminate  erroneous  Social 

Security  Numbers. 
— Selective  Service  System  matching  to 

identify  18-year-oIds  for  draft 

registration  purposes. 

d.  Appeals  of  Denials.  If  a  Board 
disapproves  a  matching  agreement,  the 
Computer  Matching  Act  permits  any 
party  to  the  agreement  to  appeal  that 
disapproval  to  the  Director  of  the  Office 
of  Management  and  Budget.  While  this 
literally  means  that  a  recipient  agency 
(whether  Federal  or  non-Federal)  could 
appeal  the  refusal  of  a  source  agency  to 
approve  an  agreement,  the  actual  results 
of  such  cross  agency  appeals,  even  if 
successful,  are  unlikely  to  result  in  the 
implementation  of  a  matching  program 
since  the  source  agency  may  still 
properly  refuse  to  disclose  the  necessary 
Privacy  Act  records.  Nothing  in  the 
appeal  process  is  intended  to  result  in 
one  agency  being  able  to  force  another 
agency  to  participate  unwillingly  in  a 
matching  pro-am. 

Accordingly,  0MB  will  only  entertain 
appeals  from  senior  agency  officials 
who  are  parties  to  a  proposed  matching 
agreement  that  has  been  disapproved  by 
the  agency's  own  Data  Integrity  Board. 
By  senior  officials,  OMB  means  the 
Inspector  General  of  an  agency  or  the 
head  of  tm  operating  division  carrying 
out  the  matching  program. 

The  appeal  should  be  forwarded  to 
the  Director,  Office  of  Management  and 
Budget,  Washington,  DC  20503  within  30 
days  following  Uie  Board's  written 
disapproval.  TTie  following 
documentation  should  accompany  the 
appeal: 

— Copies  of  all  of  the  documentation 
accompanying  the  initial  matching 
agreement  proposal; 

— A  copy  of  the  Board's  disapproval  and 
reasons  therefor; 

— Evidence  supporting  the  cost- 
effectiveness  of  the  match; 

— Any  other  information  relevant  to  a 
decision,  e.g.,  timing  considerations, 
the  public  interest  served  by  the 
match,  etc. 

The  Director  will  promptly  notify 
Congress  of  receipt  of  an  appeal  and  of 
his  or  her  decision.  A  decision  to 
approve  a  matching  agreement  will  not 
be  effective  until  30  days  after  it  is  so 
reported  to  Congress.  The  decision  of 
the  Director  shall  be  based  upon  the 
information  submitted. 


OMB  expects  that  this  appeal  process 
will  be  rarely  used.  One  way  to  ensure 
its  rarity  is  for  agencies  to  present  only 
well  thoughtout  and  thoroughly 
documented  proposals  to  the  Boards  for 
decisions. 

e.  Information  Maintenance  and 
Dissemination  Responsibilities.  The  Act 
anticipates  that  the  Data  Integrity 
Boards  will  be  an  information  resource 
on  matching  for  the  agency.  Thus,  while 
the  full  Board  may  actually  convene 
only  a  few  times  each  year  to  consider 
matching  program  proposals,  the  Act 
requires  a  continuing  presence  to  carry 
out  these  additional  functions.  The 
Board,  therefore,  should  designate  a 
representative  to  answer  questions  on 
matching  both  from  within  the  agency 
and  from  outside  entities.  This  point  of 
contact  should  be  able  to  advise  on 
what  actions  are  needed  to  comply  with 
the  provisions  of  the  Computer  Matching 
Act,  and  to  collect  and  disseminate 
information  on  the  quality  of  the  records 
used  in  matching  programs. 

8.  General  Reporting  Requirements: 
The  reporting  requirements  of  the  Data 
Integrity  Boards  will  be  contained  in 
OMB  Circular  No.  A-130,  Appendix  I. 
Matching  reports  are  to  be  included  in 
the  general  Privacy  Act  implementation 
reporting  requirements  outlined  in  that 
Circular. 

9.  Specific  Responsibilities  of  Non- 
Federal  Agencies:  It  is  not  the  intent  of 
this  Act  to  affect,  nor  do  its  provisions 
reach.  State  and  local  governments 
using  their  own  records  for  matching 
purposes.  Nor  does  the  Act  reach  State 
or  local  matching  programs  using 
records  from  Federal  systems  of  records 
for  purposes  other  than  those  defined  in 
the  Act  as  for  a  "matching  program." 

Thus,  for  example,  a  Federal  agency 
could  disclose  information  about 
beneficiaries  of  a  Federal  program  to  a 
State  agency  in  order  to  permit  the  State 
to  conduct  a  matching  program  to 
determine  eligibiUty  for  a  State  public 
assistance  program.  So  long  as  the 
purpose  was  to  validate  eligibility  for 
the  State  as  opposed  to  the  Federal 
benefit  program,  the  Computer  Matching 
Act  would  not  come  into  play. 

If  however,  the  Federal  agency 
disclosed  the  names  and  income  levels 
of  its  own  Federal  employees  to  a  State 
under  these  circumstances,  the  matching 
requirements  would  have  to  be  met 
since  this  match  would  be  covered 


under  the  "Federal  employee  personnel 
and  payroll"  provisions. 

Non-Federal  agencies  intending  to 
participate  in  covered  matching 
programs  are  required  to  do  the 
following: 

— Execute  matching  agreements 
prepared  by  a  Federal  agency  or 
agencies  invovled  in  the  matching 
program; 
— Provide  data  to  Federal  agencies  on 
the  costs  and  benefits  of  matching 
programs; 
— Certify  that  they  will  not  take  adverse 
action  against  an  individual  as  a 
result  of  any  information  developed  in 
a  matching  program  unless  the 
information  has  been  independently 
verified  and  until  30  days  after  the 
individual  has  been  notified  of  the 
findings  and  given  an  opportunity  to 
contest  them. 
— For  renewals  of  matching  programs, 
certify  that  the  terms  of  the  agreement 
have  been  followed. 
10.  Sanctions:  The  Computer  Matching 
Act  specifies  that  neither  a  Federal  nor 
a  non-Federal  agency  may  disclose  a 
record  for  use  in  a  matching  program  if 
either  has  reason  to  believe  the  recipient 
is  not  meeting  the  terms  of  the  matching 
agreement  or  the  due  process 
requirements  of  the  Computer  Matching 
Act.  This  provision  does  not  create  an 
affirmative  duty  on  the  part  of  a  source 
agency  to  investigate  a  recipient 
agency's  level  of  compliance.  However, 
if  a  source  agency  receives  information 
that  would  lead  it  to  conclude  that  the 
recipient  agency  was  not  in  compliance, 
it  must  consult  with  that  agency  before 
continuing  to  participate  in  the  matching 
program. 

Moreover,  it  should  be  noted  that  the 
civil  remedies  provisions  of  the  Privacy 
Act  are  available  to  matching  record 
subjects  who  can  demonstrate  that  they 
have  been  harmed  by  an  agency's 
violation  of  the  Privacy  Act  or  its  own 
regulations.  A  successful  litigant  is 
entiUed  under  the  Privacy  Act  to  receive 
at  least  $1,000  and  reasonable  attorney's 
fees.  Given  the  large  numbers  of  record 
subjects  typically  involved  in  a 
matching  program,  agencies  should  be 
especially  diligent  in  guarding  against 
actions  that  would  create  liabilities. 
S.  )ay  PUger, 

Administrator.  Office  of  Information  and 
Regulatory  Affairs. 
(FR  Doc.  89-14525  Filed  6-16-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphartc 
Administration 

50  CFR  Part  229 

( Docket  Na  tl  14O-9105]  • 

RIN  064a-AC6S 

Raguiatlona  Qovaming  tha  Tailing  of 
Marina  Mamniala  Inddantal  to 
Commardal  Flailing  Oparationa; 
Interim  Examption  for  Commercial 
Flal>ariea 

aocncy:  National  Marine  Fisheries 

Service  (NOAA  Fisheries).  NOAA. 

Commerce. 

action:  Proposed  rule. 

SUlSMAflY:  NOAA  Fisheries  issues  a 
proposed  rule  that  would  govern  the 
reporting  of  the  take  of  marine  mammals 
incidental  to  commercial  fishing 
operations  and  requests  public 
comments.  These  regulations  would 
implement  the  portion  of  the  recent 
amendments  to  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  which 
requires  commercial  fishermen  to  report 
the  take  of  marine  mammals  in  the 
course  of  commercial  fishing.  The 
intended  effect  of  this  rule  is  to  establish 
a  program  and  report/log  format  through 
which  commercial  Bshing  vessel  owners 
pngaged  in  Category  I,  Category  11,  and 
Category  III  fisheries  may  report  the 
taking  of  marine  mammals  as  required 
by  the  recent  amendments  to  the 
MMPA. 

DATSS:  Comments  on  this  proposed  rule 
must  be  received  by  July  19, 1989. 
Aooaiaa:  Send  comments  to  Dr.  Nancy 
Foster,  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring.  MD  20910. 

Fon  FimTHcn  infohmatiom  contact 
Herbert  W.  Kaufman,  Office  of 
Protected  Resources,  301-427-2319; 
Douglas  Beach,  Northeast  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
508-281-9254;  Charles  Oravetz, 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Blvd.,  St. 
Petersburg.  FL  33702,  813-893-3386: 
James  Lecky,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
S.  Ferry  St..  Terminal  Island,  CA  90731, 
213-514-6664:  Brent  Norberg,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE, 
Seattle.  WA  98115.  206-526-6110;  Dr. 
Steve  Zimmerman,  Alaska  Region, 
National  Marine  Fisheries  Service,  709 
W.  9th.  St..  Fed.  Bldg.  453.  P.O.  Box 
21668,  Juneau,  AK  99802,  907-586-7233. 


•UPPLffMtNTAHV  INPOHMATION: 
Background 

Before  the  1988  amendments,  the 
MMPA  prohibited  the  take  of  marine 
mammals  incidental  to  commercial 
fishing  operations  unless  authorized  by 
a  General  Permit  or  a  small  take 
exemption.  In  order  to  issue  a  General 
Permit,  NOAA  Fisheries  was  required  to 
determine  that  the  population  stock  from 
which  a  marine  mammal  was  to  be 
taken  was  within  its  optimum 
sustainable  population  (OSP)  and  that 
the  marine  mammal  stock  would  not  be 
disadvantaged  by  the  incidental  take.  If 
these  determinations  could  not  be  made, 
a  permit  could  not  be  issued  for  that 
particular  marine  mammal  stock.  Early 
in  1988  it  became  apparent  that  the 
necessary  determinations  to  renew 
certain  General  Permits  could  not  be 
made  and  many  fishermen  would  be 
forced  to  forgo  fishing  altogether  or  risk 
substantial  penalties  for  violating  the 
MMPA.  To  address  this  problem,  the 
Congress  amended  the  MMPA  based  on 
a  proposal  developed  by  representatives 
of  the  fishing  industry  and  conservation 
community. 

Section  114,  added  by  Pub.  L  100-711 
on  November  23, 1988,  replaces  certain 
provisions  of  the  MMPA  for  granting 
incidental  take  authorizations  (including 
small  take  exemptions]  to  most 
commercial  fishermen  with  an  interim 
exemption  system  until  October  1, 1993. 
Section  114  gives  commercial  fishermen 
a  5-year  exemption  from  the  incidental 
taking  prohibition  of  the  MMPA, 
provided  that  certain  conditions  are  met 
The  primary  objective  of  this  interim 
system  is  to  provide  a  means  to  obtain 
reliable  information  about  interactions 
between  commercial  fishing  activities 
and  marine  mammals  while  allowing 
commercial  fishing  operations  to 
continue  despite  NOAA  Fisheries' 
current  inability  to  issue  General 
Permits  for  many  fisheries.  The 
information  collected  in  conjunction 
with  the  exemption  system  and 
information  on  the  status  and  trends  of 
marine  mammal  populations  would  be 
used  to  develop  a  long-term  program  to 
govern  the  taking  of  marine  mammals 
associated  with  commercial  fisheries. 
The  Secretary  of  Commerce  is  required 
to  provide  the  Congress  a  proposed 
system  of  authorizing  incidental  takes 
by  January  1, 1992. 

On  January  27, 198a  NOAA  Fisheries 
published  an  advance  notice  of 
proposed  rulemaking  and  proposed  List 
of  Fisheries  associated  with  the 
exemption  system  (54  FR  4154)  and 
requested  comments.  A  final  List  of 
Fisheries  categorizing  fisheries  as  either 
Category  I  (a  frequent  incidental  taking 


of  marine  mammals).  Category  11  (an 
occasional  incidental  taking  of  marine 
mammals),  or  Category  III  (a  remote 
likelihood  of,  or  no  known  incidental 
taking  of,  marine  mammals)  (54  FR 
16072)  and  an  interim  rule  governing  the 
exemption  system  (54  FR  21910)  have 
also  been  published  by  NOAA  Fisheries. 
The  interim  rule  requires  that  vessel 
owners  or  their  authorized  agents 
engaged  in  a  Category  I  or  Category  D 
fishery  register  with  and  obtain  an 
Exemption  Certificate  from  NOAA 
Fisheries  to  engage  lawfully  in  any 
Category  I  or  II  fishery.  This  initial 
Exemption  Certificate  will  be  valid  fit)m 
July  21, 1989,  to  December  31, 1990, 
provided  reporting  requirements  are 
met.  Subsequent  Exemption  Certificates 
would  be  issued  on  a  calendar  year 
basis  (i.e.,  January  1  to  December  31) 
and  be  issued  only  if  reporting 
requirements  and  other  conditions  of  the 
Exemption  Certificate  were  met 

The  1988  amendments  require  that 
vessel  owners  holding  an  exemption 
certificate  begin  compiling  information 
regarding  incidental  takings  of  marine 
mammals  as  of  July  21, 1989.  This 
information  shall  be  reported  at  the 
close  of  each  fishing  season  or  annually 
to  the  Secretary  of  Commerce.  Such 
reports  shall  include  the  following: 

(1)  The  type  of  fishery  engaged  in  by 
the  owner's  vessel; 

(2)  The  date  and  approximate  time  of 
any  incidental  taking  of  a  marine 
mammal; 

(3)  The  area  in  which  the  incidental 
taking  occurred: 

(4)  The  fishing  gear  used  at  the  time  of 
the  incidental  taking; 

(5)  The  species  of  fish  involved;  and 
for  each  incidental  taking 

(6)  The  niunber  of  marine  mammals 
involved: 

(7)  The  species  of  marine  mammals 
involved;  and  whether  the  marine 
mammals  were 

(8)  Deterred  horn  gear  or  catch; 

(9)  Incidentally  injured; 

(10)  Incidentally  killed;  or 

(11)  Lethally  removed  to  protect  gear, 
catcti,  or  human  life. 

In  addition,  the  1988  amendments 
require  vessel  owners  in  Category  III 
fisheries  to  report  all  lethal  takings  of 
marine  mammals.  Based  on 
Congressional  guidance,  NOAA 
Fisheries'  interpretation  of  the  1988 
amendments,  public  comment  and 
meetings  and  consultations  with  State 
and  Federal  agencies,  Regional  Fishery 
Management  Councils,  Indian  treaty 
tribes,  and  other  interested  parties, 
NOAA  Fisheries  issues  this  proposed 
rule  that  would  govern  the  reporting  of 
the  take  of  marine  mammals  incidental 
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to  commercial  fishing  operations  under 
the  authority  of  section  112  and  section 
114(k)oftheMMPA. 

Comments  and  Responses 

NOAA  Fisheries  received  several 
comments  concerning  the  reporting 
system  when  it  pubhshed  its  advance 
notice  of  proposed  rulemaking  and 
proposed  List  of  Fisheries  (54  FR  4154). 
These  comments  are  summarized  below 
along  with  NOAA  Fisheries'  responses. 
These  comments  were  considered  in 
developing  this  proposed  rule. 

1.  Commenters  recommended  that  the 
reporting  system  be  easy  for  the 
fishermen  to  use,  such  as  using  existing 
logbooks  or  fish  tickets,  and  should 
clearly  explain  how  a  fisherman  who 
participates  in  both  a  Category  I  and 
Category  II  fishery  should  report.  One 
commenter  also  suggested  that  NOAA 
stress  the  need  to  report  gear  damage 
and  fish  losses  as  well  as  incidental 
taking.  One  commenter  recommended 
that  NOAA  Fisheries  develop  a 
reporting  form,  in  consultation  with 
fishermen  and  fishing  groups,  to  be  used 
in  Category  I  or  II  fisheries. 

NOAA  Fisheries  has  developed  a 
proposed  report/log  form  to  be  used  in 
Category  I  or  Category  II  fisheries  (see 
Appendix),  and  has  been  discussing  the 
form  with  fishing  groups  and  other 
interested  parties.  Reports  would 
require  information  on:  The  fishery, 
fishing  effort,  gear  type,  and  fish  species 
involved;  the  marine  mammal  species 
(or  description  of  the  animal,  if  species 
is  not  known),  number,  date,  and 
location  of  marine  mammal  incidental 
takes  (including  takes  by  harassment); 
type  of  interaction  and  any  injury  to  the 
marine  mammal;  a  description  of  any 
intentional  takes,  i.e.,  efforts  to  deter 
animals  to  protect  gear,  catch,  or  human 
life  by  non-lethal  or  lethal  means:  and 
any  loss  of  fish  or  gear  caused  by 
marine  mammals.  With  prior  approval 
by  NOAA  Fisheries,  alternate  report 
forms,  issued  by  individual  states  or 
Fishery  Management  Councils,  which 
collect  the  information  required  by 
NOAA  Fisheries,  would  be  accepted. 

2.  One  commenter  recommended  that 
fishermen  should  be  required  to 
maintain  the  following  detailed 
information:  The  types  and  quantities  of 
fishing  gear  carried;  where,  when,  and 
how  fishing  gear  was  deployed  and 
retrieved:  the  species  and  quantities  of 
fish,  birds,  and  mammals  caught  in  each 
set;  any  fish  loss,  fish  damage,  or  gear 
damage  caused  by  marine  mammals; 
ancillary  information,  such  as  weather 
conditions  or  currents,  thought  to  have 
contributed  to  the  interactions  with 
marine  mammals. 


Some  of  this  information  would  be 
required;  however,  NOAA  Fisheries 
does  not  believe  that  Section  114  of  the 
MMPA  requires  all  fishermen  to 
maintain  such  detailed  records. 
Collection  of  additional  detailed 
information,  however,  may  be 
incorporated  in  an  alternate  verification 
program. 

3.  One  commenter  recommended  that 
fishermen  be  required  to  report  all 
takings,  not  just  entanglement,  serious 
injury,  or  death,  since  they  may  not  be 
qualified  to  judge  what  is  "serious"  and 
all  information  and  data  are  necessary 
to  assess  the  magnitude  of  the  incidental 
take  problem.  Another  commenter 
believed  that  only  entanglements, 
serious  injuries,  or  deaths  should  be 
considered  to  be  incidental  takes  for 
reporting  purposes. 

Section  114(c)  requires  fishermen  to 
report  "whether  the  marine  mammals 
were  deterred  from  gear  or  catch, 
incidentally  killed,  or  lethally  removed 
to  protect  gear,  catch,  or  human  life." 
Therefore,  NOAA  Fisheries  proposes  to 
require  the  reporting  of  all  takings, 
including  harassment  that  occur 
incidental  to  a  Category  I  or  Category  II 
fishery. 

4.  Commenters  were  fearful  how  the 
report  da  la  would  be  used,  and  that 
isolated  instances  might  subject  a 
fishery  to  unnecessary  restrictions. 
Another  commenter  was  fearful  that  the 
lack  of  mortality  reports  in  Category  III 
fisheries  will  be  interpreted  as  a  failure 
to  report  (rather  than  the  lack  of  taking) 
which  will  prompt  stricter  requirements 
in  the  future. 

Report  data  would  be  evaluated  in 
conjunction  with  data  from  observer 
and  alternative  verification  programs 
and  other  available  information.  NOAA 
Fisheries  does  not  intend  to  restrict 
fisheries  imless  the  best  available 
information  indicates  that  marine 
mammal  stocks  are  being  adversely 
affected.  Because  Category  III  fisheries 
have  a  remot^^elihood  of  taking  a 
marine  mammalTftlOAA  Fisheries 
expects  few  suclfireports. 

Reporting  Requirements 

Exemption  Certificate  holders  would 
be  required  to  maintain  accurate  daily 
logs  of  fishing  effort  incidental  takes  of 
marine  mammals,  and  other  information 
determined  necessary  by  the  Assistant 
Administrator  in  such  form  as 
prescribed  by  NOAA  Fisheries.  A 
current  report/log  form  would  have  to 
be  kept  on  board  covering  the  current 
fishing  trip  and  would  have  to  be  made 
available  for  inspection  upon  request  by 
any  state  or  federal  enforcement  agent 
authorized  to  enforce  the  MMPA  or 
designated  agent  of  NOAA  Fisheries. 


NOAA  Fisheries  would  provide  report/ 
log  forms  for  recording  the  infoimation 
required  to  all  Exemption  Certificate 
holders  for  use  in  maintaining  records 
and  filing  reports. 

These  reports,  consisting  of  a  copy  of 
the  required  daily  log.  would  be  required 
for  each  vessel  engaged  in  a  Category  I 
and  Category  II  fishery,  whether  or  not 
marine  mammals  were  taken.  Reports 
would  be  submitted  at  the  end  of  each 
fishing  season  or  an  annual  report 
would  be  submitted  to  NOAA  Fisheries 
on  or  before  December  31  of  each  year 
covering  all  Category  I  and  II  fisheries 
for  which  each  Exemption  Certificate 
holder  is  registered.  The  submission  of 
reports  on  a  regular  basis  throughout  the 
year,  however,  would  be  encou'-aged. 
Exemption  Certificate  renewal  requests 
would  include  these  reports,  if  not 
previously  submitted,  or  a  new 
Exemption  Certificate  would  not  be 
issued.  If  a  fishing  vessel  was  not  used 
in  a  Category  I  or  Category  II  fishery 
during  a  calendar  year  for  which  it  was 
registered,  a  report  to  that  effect  would 
be  required.  With  prior  approval  by 
NOAA  Fisheries,  alternate  report  forms, 
issued  by  individual  states  or  Fishery 
Management  Councils,  which  collect  the 
information  required  by  NOAA 
Fisheries,  would  be  accepted. 

Marine  mammal  report/log  forms 
would  require  information  on:  The 
fishery,  fishing  effort  gear  type  and  fish 
species  involved:  the  marine  mammal 
species  (or  description  of  the  animal,  if 
species  is  not  known),  number,  date, 
and  location  of  marine  mammal 
incidental  takes  (including  takes  by 
harassment);  type  of  interaction  and  any 
injury  to  the  marine  mammal:  a 
description  of  any  intentional  takes,  i.e., 
efforts  to  deter  animals  to  protect  gear, 
catch,  or  human  life  by  non-lethal  or 
lethal  means;  and  any  loss  of  fish  or 
gear  caused  by  marine  mammals.  The 
proposed  report/log  form  which  would 
be  used  to  collect  this  information  is 
included  as  an  Appendix. 

Vessel  owners  engaged  in  Category  III 
fisheries  would  report  all  lethal 
incidental  takings  of  marine  mammals 
by  contacting  the  nearest  NOAA 
Fisheries  Office  within  10  days  of  the 
retum  from  the  fishing  trip  during  which 
the  incidental  take  occurred.  NOAA 
Fisheries  would  then  incorporate  this 
information  into  its  data  management 
system. 

I^fonnation  Management 

NOAA  Fisheries  is  developing  an 
information  management  system  to 
compile,  store,  process,  and  analyze 
data  received  from  fishermen's  reports, 
observer  and  verification  programs,  and 
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other  sources.  To  protect  the 
conAdentiahty  of  this  data,  information 
from  the  system  will  be  made  available 
to  the  public  only  in  an  aggregate  form 
which  does  not  directly  or  indirectly 
disclose  the  identity  or  business  of  any 
person.  Such  information  would  be 
available  on  a  continuing  basis,  no  later 
than  six  months  after  receipt.  Depending 
on  the  nature  of  information  requests, 
appropriate  user  fees  may  be  charged 
for  the  information. 

To  maintain  the  confidentiality  of 
individual  vessel  owner  reports,  only 
their  Exemption  Certificate  number. 
Coast  Guard  documentation  number, 
state  registration  number,  and  the 
fisheries  the  vessel  was  engaged  in 
would  be  required  on  the  individual 
report/log  forms.  Further,  confidential  or 
proprietary  information  would  not  be 
disclosed  except: 

(1)  To  Federal  employees  requiring 
such  information,  including  to  Federal 
contractors  that  are  authorized  to 
collect,  process  or  analyze  report  or 
observer  data  and  that  are  bound  by  the 
restrictions  on  public  release  of  such 
data: 

(2)  To  State  employees  under 
agreement  with  NOAA  Fisheries  that 
prevents  public  disclosure  of  the  identity 
or  business  of  any  person: 

(3)  When  required  by  court  order,  or 

(4)  In  the  case  of  scientific  information 
involving  fisheries,  to  employees  of 
Regional  Fishery  Management  Councils. 

Under  exceptions  (1)  and  (3)  above, 
information  from  observers  or  from 
fishermen  reports  indicating  a  violation 
of  the  MMPA.  regulations,  or  terms  and 
conditions  of  Exemption  Certificates 
may  be  used  in  civil  or  criminal 
enforcement  proceedings. 

Classification 

The  Assistant  Administrator  has 
determined  that  implementation  of  the 
regulations  of  50  CFR  Part  229  will  not 
have  a  significant  impact  on  the  human 
environment.  NOAA  Fisheries  has 
prepared  an  environmental  assessment 
(EA)  on  this  action.  The  finding  of  that 
EA  was  that  no  significant  impact  on  the 
human  environment  will  occur  as  a 
result  of  this  rule  and  that  no 
environmental  impact  statement  was 
required.  The  EA  is  available  upon 
request  (see  FOR  FURTHER  information 
CONTACT). 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce, 
has  determined  that  this  rule  is  not  a 
major  rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  rule  would  not  result  in  (1)  an 
annual  major  increase  in  costs  or  prices 
for  consumers,  individual  industries,  or 
government  agencies;  (2)  an  annual 


effect  on  the  economy  of  $100  million  or 
more;  or  (3)  a  significant  adverse  effect 
on  competition,  employment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  addition  of  50  CFR  229.06(c)  and 
229.07(b)  to  the  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NOAA  Fisheries  has  reviewed  the 
proposed  rule  and  has  initially 
determined  that  the  economic  impact  of 
this  rule  is  limited  to  the  amount  of  time 
necessary  for  registered  fishermen  to 
enter  daily  whether  they  had  an 
interaction  with  any  marine  mammals. 
NOAA  Fisheries  estimates  that  on 
average  this  will  require  2.5  minutes  per 
day  fished  for  fishermen  operating  in 
Category  I  or  II  fisheries.  NOAA 
Fisheries  estimates  that  on  average 
commercial  fishermen  operating  in 
Category  III  fisheries  will  spend  20 
minutes  per  year  to  record  and  report 
the  incidental  take  of  marine  mammals. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  The  collection  which  is 
subject  to  the  Paperwork  Reduction  Act 
is  found  at  50  CFR  229.06(c)  and 
229.07(b).  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  2.5  minutes  per 
day  fished  for  fishermen  operating  in 
Category  I  or  II  fisheries  to  report  the 
incidental  take  of  marine  mammals. 
These  estimates  include  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  NOAA  Fisheries 
estimates  that  on  average  commercial 
fishermen  operating  in  Category  III 
fisheries  will  spend  20  minutes  per  year 
to  record  and  report  the  incidental  take 
of  marine  mammals.  Send  comments 
regarding  these  burden  estimates  or  any 
other,  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  National 
Marine  Fisheries  Service,  MMPA 
Exemption  Task  Force,  1335  East-West 
Highway,  Silver  Spring,  MD  20910,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn.  NOAA  Desk  Officer). 

NOAA  Fisheries  has  determined  that 
this  nile  does  not  directly  affect  the 


coastal  zone  of  any  State  that  has  an 
approved  coastal  zone  management 
program  under  the  Coastal  Zone 
Management  Act  (CZMA).  These 
actions  are  being  taken  under  the 
MMPA  which  grants  exclusive  authority 
to  the  Federal  government  to  regulate 
the  takings  of  marine  mammals.  This 
rule  imposes  additional  registration  and 
reporting  requirements  on  a  small 
segment  of  the  fishing  industry  but  the 
nature  of  these  requirements  by 
themselves  do  not  have  a  direct  effect 
on  the  coastal  zone  of  any  state.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  CZMA. 

This  rule  has  been  determined  not  to 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  229 

Fisheries,  Fishing  vessels.  Marine 
mammals.  Reporting  and  recordkeeping. 

Regidation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  is  proposed  to  be 
amended  as  follows: 

PART  229-(AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  229  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  A  new  paragraph  (c)(2)  is  added  to 
§  229.6  as  follows: 

S  229.6    Issuance  of  exemption 


(c)  •  •  • 

(2)  Reports,  (i)  All  Exemption 
Certificate  holders  must  ensure  that 
daily  logs  of  fishing  effort  and  incidental 
takes  of  marine  mammals  are  accurately 
maintained  on  board  the  fishing  vessel 
in  such  form  as  prescribed  by  the 
Assistant  Administrator.  Marine 
mammal  report/log  forms  will  require 
information  on:  The  fishery,  fishing 
effort,  gear  type  and  fish  species 
involved;  the  marine  mammal  species 
(or  description  of  the  animal,  if  species 
is  not  known),  number,  date,  and 
location  of  marine  mammal  incidental 
takes  (including  takes  by  harassment); 
type  of  interaction  and  any  injury  to  the 
marine  mammal;  a  description  of  any 
intentional  takes,  i.e.,  efforts  to  deter 
animals  to  protect  gear,  catch,  or  human 
life  by  non-lethal  or  lethal  means;  and 
any  loss  of  fish  or  gear  caused  by 
marine  mammals.  With  prior  approval 
by  the  National  Marine  Fisheries 
Service,  alternate  report  forms,  issued 


by  individual  states  or  Fishery 
Management  Councils,  which  collect  the 
Information  required  by  the  National 
Marine  Fisheries  Service,  would  be 
accepted. 

(ii)  A  current  report/log  must  be  kept 
on  board  and  must  be  made  available 
for  inspection  upon  request  by  any  state 
or  federal  enforcement  agent  authorized 
to  enforce  the  Act  or  any  designated 
agent  of  the  National  Marine  Fisheries 
Service. 

(iii)  A  report  consisting  of  a  copy  of 
the  required  log.  must  be  submitted  to 
the  National  Marine  Fisheries  Service  at 
the  end  of  each  fishing  season  or  on  or 
before  December  31  of  each  year.  This 
log  shall  include  information  for  all 


Category  I  or  II  fisheries  for  which  each 
Exemption  Certificate  holder  is 
registered,  whether  or  not  any  marine 
mammal  was  taken.  If  a  fishing  vessel 
was  not  used  in  a  Category  I  or 
Category  II  fishery  for  which  it  was 
registered,  a  report  to  that  effect  must  be 
submitted. 


2.  A  new  paragraph  (b)  is  added  to 
§  229.7  as  follows: 

S  229.7    Requirements  for  Category  III 


(b)  Vessel  owners  must  report  all 
lethal  takes  of  marine  mammals  to  the 
nearest  National  Marine  Fisheries 


Service  office  within  10  days  of  return 
from  the  fishing  trip  during  which  the 
incidental  take  occurred.  The  report 
must  include  the  marine  mammaf 
species  Involved  (or  a  description  of  the 
animal,  if  species  is  not  known),  date, 
location,  and  circumstances  leading  up 
to  the  taking. 

Date:  )une  13. 19ea  f. 

Jamet  E.  DouglM.  |r.. 

Deputy  Assistant  Administrator  for  Fisheriet. 
National  Oceanic  and  Atmospheric 
Administration. 

Anwndix 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Feiderai  Regulations. 
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If  you  intend  to  fish  in  1991  and  want  to  renew  your  exemption  ccnificaie.  please  check  ihi»  box.  I        [ 


MARINE  MAMMAL  LOG 
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3.  Report  hows  fishsd  by  the  number  of  hours  your  fishing  gear  was  ussd. 

4.  Report  area  fished  In  latitude/longitude,  loran,  disUnce  from  landmark,  or  by  fishing  management  area. 

5.  SubmN  compleied  forms  to  your  Regional  Oftlce  at  any  time,  however,  aU  report  forms  must  be  receNed  no  later  than  December  31 . 
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Public  reponing  burden  for  this  collection  of  information  is  estimated  to  average  2.5  minutes  per  trip  per  day  to  compile  information  pertaining  to  incidenul  take* 
of  marine  mammals.  This  estimate  includes  the  time  for  reviewing  instructions,  gathering  and  maintaining  tbe  data  needed,  and  completing  and  reviewing  ihs 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing 
this  burden,  to  the  National  Marine  Fisheries  Service,  F/PR,  1335  East-West  Highway,  Silver  Spring,  MD  20910,  and  to  tbe  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (0648-XXXX)  Washington.  O.C  20503 . 
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puWishea  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
Nsts  parts  and  sections  affected  by  documents  published  snce 
the  revision  date  of  each  title. 


3CFR 

AORWMsiraiive  uroerss 

Menxxandians: 

June  9.  1989 


5988.... 
5989... 
5990.... 

4CFR 

27... 

28 

31 

5CFR 

294 

410 

550 

737 

1203 


.25561 

.^4885 
.25434 
.25701 


—  24131 
™ 21 131 
...25437 


.......25093 

23631 

25223 

25563 

23632 

—  25120 
.23664 


23949 

......23449 

.23449 
.24661 
.23454 
.25564 
.24149.  24518 


294.. 
591 

7CFR 

^ 

27 

28... 

29.... 

51._. 

250.. 

271.. 

272. 23950.  24149,  24510, 

24518.24664 

273 24149,  24510.  24518. 

24664, 25547 

274 24518 

275 23950 

277 _... 24518 

301 24313.  25438 

354 25224 

400 : 2431 8 

403 2431 9 

810 24156 

907 24320 

908 „ 24320 

910 23951.  24666.  25564 

91 5 24322 

91 7 24667 

918 24887 

949 23634 

953„ 24541 

962. 24326.  24542 

24669 

25439 

1 1 35 23456 

1 1 39 25442 

1210 24543 

1421 ™ 25444 

1427 25444 


1434. 


.25444 


51 

293&„. 

319 

709 

810 

905 

921...-. 
922...... 

923..-. 

924 

928.-.„ 

946 

948 

QUA 

1076... 
1139... 
1403... 


_. 2S281 

23629 

23969 

25718 

24176.25806 
24558.  25283 

24561 

„ 24561 

24561 

24561 

25283 

24562 

24564 

...24564 
25726 


1404„... 
1406..... 
1942...„ 
1980-.„ 

SCFR 


Proposed  Rutas: 

103 

245 

286 


.25466.  25727 

25718 

25718 

25718 

25588 

24177 


„..25215 
...25125 
...24714 


9CFR 

78 

92 „. 

97 

145 

147. 


318 

327 

381 


„..  25225.  25227 

..._ 23952 

„..  25228.  25229 

_.„ 23953 

™ 23953 


.25728 
.24181 
.24181 


10CFH- 

2..™..„ 23740.  24468 

26 24468 

1 40 „ 24 1 57 

1 70 25658 

600 _.. 23958 


11  CFR 


1 00 _ _ 24351 

110 24351 

12  CFR 

226 „ 24670 

563 25098 

563c — 23457 

571 23457 


310 25126 

563 25 1 27 

708 „ 25547 


::'----?■  :..^'!^5'llP:i#li^ 
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13CFR 

1 08 24700 

1 22 23960 

PropOMd  Rutoc 

1 22 25128 

14CFR 

21 - 24702 

25 24702 

39 -23643,  24161-24184. 

25230-25235, 25445. 

25709-25710 

71. „ 23644.  23845,  24165, 

24704,24705.25100- 

25105.25446 

75 - _....  25105 

91 24882.  25680 

97 24328.  25711 

121 23864 

1 25. 23864 

127 : 23864 

1 29 -.^J3864-25451 

135 rr. 23864 


Ch.  !._...„ 
39 

43 

24186.  24354 

.23670,24187,24188 

24354, 25284-25289 

„ 24304 

71 ™. 

7i 

23671.  24190.  24356. 
24714. 2512»-25130 
25728-27530,25806 

.     24190 

15CFR 

773 

?4«1IA 

775, 

2^'MM 

778__ 

_     _ 23471 

799».— M-H 

16CFR 

13 

24166.  24889 

24660.25106 

13....„ 

24666 

414 

17CFR 

240. 

M2. 

200 

202 

24101 

23963 

25233 

.„         24329 

~      ..    ..    ..-..24329 

203 

._    _:f=:^ 24329 

18CFR 

d    

??7«ai 

16.-. 

9^TM 

154 

25107,  25235 

157 

- 25107 

260 

271 

284.„. 

.;..  25107 

24167 

25107 

385. 

388 

19CFR 

134 

25107 

„ .-24168 

355 

25668 

20CFR 

325 

24551 

200 

-....24193 

222. 

24196 

262 

24193 

335.. — 

21Cffl 

ChL 

24357 

24890 

172 23646.  23647 

1 75 24553 

1 78 23739.  24789 

510 24900.  25447.  25565 

514 25447 

620 251 14 

524 25565 

629 23472 

556 251 14 

658. 24789,  24901.  25115 

606. : 24706 

864. 25042 

25042 


.25042 
.25042 
.25042 
.25042 
.25042 


866. 

868 

870 

876 

880 

882 

884 25042 

890 -...25042 


...23485 
...24906 
-24296 
...24296 
...25076 
...25053 
.-25053 


109 

163 

606. 

610 

801 

866. 

868 

22CFR 

151 


.24554 


23CFR 

625- 
658.. 


.25116 
.23976 


25565 

.23489 

-.24715 

23990,  24908 


24  cm 

111 

2oa. 

206- 

235.. 

570. 

59a„ 

905-. 

960... 


25712 

.24822,  25712 

24822 

24707 

25712 

23932 

25712 

25712 


25  cm 

200- 


26CFR 

301..., 

602L  ••—»•«•••• 

27CFR 

ProMMttd  Rute" 
179 


24780 


23563 

>•-•-•—...  23563 


28CFR 


74.« 

29  era 

70 


.23490 


.25291 


1902 

1903 

1906 -., 

1910 

1915. 

1917... 

19ia 


..25204 
.24333 
..24333 
..24333 
..24333 
.24333 
..24333 
..24333 


1926 „ 23824.  24333 


2610.. 
2676.. 


.25447 
.25448 


PrapoMd  RuIm: 

1 425 25467 

1910 23991.  24080.  25731 

1 926 25731 

30  era 

750 24789 

906. 24169 


925 

931 

938. 

31  era 


25732 

.24812.25589-25591 
23491 


PropoMdRulM: 

17 

.24203 

32  era 

199 

289 _ 

.24708 

25240 
.23472 

33  era 

100 23473.  23474. 

24710,24901 
117.-    .    _    

24709, 
.24902 
.24555 

151 

.24078 

1<tf>        

.23648 

.24171 

100 _ 

.25131 

117 „ 

.24717 

126 

.24718 

154 

.24718 

156 

.24718 

166 

167 

.23493 
.23493 

34  era 

..24114 

682...    - 

785 

7W    ,  ,  ,      



..24114 
..24648 
-24648 

787.- ™ 

-24648 

PfOpOMO  RlMS 

682 -. 

-24128 

35  era 

133 

-23493 

135 

36  era 

7 

**••■"••'••■ 

-23493 
-23648 

PropoMdRute: 

13 

..  24852 

37  era 

301 

-24172 

sacra 

17 

-25449 

36 

..24556 

PropOMd  RuImi 
3 ™. 

-24212 

21 

-25733 

36 

..25469 

39  era 

PrapoMd  RuIm: 

111 

..25476 

3001 

-25132 

40  era 

22 

-24112 

52 23475.  23477, 23479^ 

23978. 23980, 24334, 

25258. 2544»-25456. 

25572-25582 

60 25458 

62 24903 

65..- 25258 

67 25258 

1 22 23888 

1 23 23868 

1 30 23868 

148 25416 

228 23481 

259 24310 

704 25259 

799 -. 25713 


51 - 2421 3 

52 23496,  23672.  23998. 

24913.25592 

60 24792 

92. 23495 

261 25302 

795 24360 

799 23739.  24360 


41  era 

Ch.301-. 
Ch.302.. 

42  era 


..23563 
..23563 


36 

RutMC 

-     24654 

57 

„ 24002 

64a.. .. 

2S479 

110 - 

24005 

44  era 

64 

' 

.23982.25117 

67 

..     25259 

rropoOTQ 
60 

RuteK 
-25308 

83 -. 

25308 

334 

24570 

45  era 

402 

670 


.23983 
.24710 


1633...- 23563 


46  era 

PrapoMd  RuIk 
295. 


.24914 


47  era 

1 24905 

2 25469 

21 24905.  25469 

22 23661.  24905 

73 23483.  23984-23986. 

25274.25714-25715 

74 24905 

76 2571 5 

94 24905 

ProcMMMf  Rutas: 

Ch.  1 23496 

68 24721 

73 23676,  24005.  25481- 

25484. 25743-25744 

76 - 24722 

90 24723 

94 - 24006 
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ui 


5 

19... 
27... 
45... 


...25060 
..-25060 
..-25060 
..-25060 


4f  CFf^ 

1 


.25060 


52 25060 

247 — 2471 1 

252 2471 1 

»1 24341 

302 24341 

303 .'. 24341 

304 24341 

305 24341 

306...- 24341 

307 _ -. 24341 

309 , 24341 

314 24341 

315. _._ 24341 

316 24341 

31 7. — „ — 24341 

319 24341 

322 24341 

324 -.- 24341 

330 24341 

333 24341 

335 - 24341 

352 24341 

828 - 24 1 72 

829 241 72 

PropoMd  Rutes: 

7 25214 

1 5 25206 

30- -..25686 

32. 25206 

42. -....  2521 1 

52 23861,  25206,  25214, 

25686 

21 7 -....  24248 

219 24248 

232 24248.  24789 

24i 24248 

252 24248 

49  era 

24 — ^ 2471 1 

107 24982 

1 71 24982.  25808 

172. — - 24982 

173 „ ....24982 

175 25808 

176. — 24982 

177...- 24982 

178 24982 

180 24982 

192 24173.25716 

571 23986.  24344.  24557, 

25275, 25460 
Proposad  Rules: 

192 -....24361 

350 25484 

390 - 25484 

100Z „.. 24915 

1003 24364 

1054. -. 24918 

1 160 24364 

1 162..- -24364 

1168.- - 24364 

1 1 71 2491 9 

50  era 

204. — „ 23663 

61 1 ...- „ _ 25279 

645 23663 

661 24175.  24288,  24906. 

25462, 25586 

672 23662,  24712,  25464, 

25717 


675 25279 

Propo99tf  RutoK 

1 7 25744 

20 24290 

229 25832 

285 25593 

642 24920.  25593 


UST  OF  PUBLIC  LAWS 

Not*:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Put>llc 

Laws. 

Last  List  |une  14,  1969 


IV 
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CFR  CHECKU8T 


TWc 


Pric#       R^vMon  Dst# 


TNI* 


TNs  chadditt.  praparvd  by  lh«  Otfto*  o(  the  Federal  Register,  it 

pubiithed  weekly,  rt  it  arranged  in  the  order  of  CFR  tMes,  prices,  and 

rsvWon  dates. 

An  asteriak  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  Mid  whk:h  is  now  available  tor  sale  at  the  Government  Printing 

OMce. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  federal  Reglater  as  they  become  available. 

A  checklist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set. 

also  i^pears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  wrhich  is  revised  monthly. 

The  annual  rate  for  subscripbon  to  an  revised  volumes  is  $820.00 

domestic  S155.00  addMonal  for  foreign  mailing. 

Order  from  Superintendent  of  Documente,  Qovemment  Printing  Office. 

Washington.  DC  2040^  Charge  orders  (VISA.  MasterCard,  or  QPO 

Deposit  Account)  may  be  tetephoned  to  the  QPO  order  desk  at  (202) 

7t9-32M  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 

(except  holidays). 


1, 2  (2  Rnsrvtd) 

2  (19M  CoavMos  oad  tan  100  and  101) 

4 

iParta: 

700-1199 

1300-M.6(6lltMrvsd). 


7 

0-26... 

27-4S. 


4«-51. 

$2 

5S-a09 

310-399... 

300-399., 

400-699.. 

700-899.. 

900-999., 

1000-1059. 

1060-1119. 

1130-1199. 

1300-1499. 

1S00-1S99.. 

1900-1939. 

1940-1949.. 

19S0-1V99.. 

3000-M.. 

• 

t^arla: 

1-199 

300-iiitf... 


101 

0-50 

51-199.™ 
200-399.. 
400-499.. 
S00-€Rd... 
11 


121 

1-199 

300-319., 
220-399., 
300-499., 
500-599., 
600-b»4... 
13 

UPartm 

1-59. 

60-139..., 


$10.00 
21.00 
14.00 

.  14.00 
.  15.00 
.   11.00 

.   15.00 

.   11.00 

.   16.00 

.  33.00 

.  18.00 

.  22.00 

11.00 

17.00 

22.00 

26.00 

15.00 

12.00 

11.00 

17.00 

9.50 

11.00 

21.00 

18.00 

6.50 

11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 
24.00 
10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


Jon.  1. 1988 

>  }m.  1. 1989 

km.  1. 1988 

Jan.  1, 1988 
Jm.  1, 1988 
Jon.  1, 1988 

Ian.  1. 1988 
Job.  1. 1988 
Jm.  1,1988 
*JaiL  1.1988 
Jos.  1. 1988 
Jos.  1. 1988 
Jos.  1. 1988 
Jon.  1, 1988 
Jan.  1, 1988 
Jan.  1. 1988 
Jan.  1.1988 
Jan.  1, 1908 
Jo*.  1. 1988 
Jan.  1. 1988 
Jan.  1, 1968 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1, 1988 
Jan.  1,  1988 
Jan.  1,  1988 

Jon.  1, 1988 
Jan.  1, 1988 

Jan.  1, 1988 
Jan.  1. 1988 

•  Jan.  1. 1987 
Jan.  1, 1988 
Jan.  1,  1988 

*Jan.  1,1988 

Jan.  1,  1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1. 1988 
Jon.  1,  1988 
Jon.  1,  1988 
Jan.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1988 


140-199..., 
200-1199.. 
1200-M.., 

18  Parte: 

0-299 

300-399.... 
400-Cnd 


181 

0-149 

150-999.., 
1000-M.. 


..  9.50 

..  20.00 

..  12.00 

..  10.00 

..  20.00 

..  14.00 

..  12.00 

..  13.00 

..  19.00 

..  14.00 

.  14.00 

..  21.00 

lOParta: 

1-149 ™ 15.00 

150-279 12.00 

280-399 13.00 

400-M .^... 9.00 


27.00 
5.50 

12.00 
23.00 
25.00 


171 

1-199 

200-239. 
240-M.. 


19 

1-199... 

200-M 


20! 

1-399 

400-499.. 
500-M... 


21  Parte: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

SOO-599  2000 

600-799 7.50 

80^1299 •»........».•,••••••...•—..•.•—»»»«.••»•...»..<.  16.00 


20.00 
13.00 
16.00 


22 

1-299... 
300-M 
23 

24  Parte: 

0-199 -   15.00 

200-499 26.00 

700-1699 19.00 

1700-M. — »............_.. ........... —    15.00 

25  24.00 

28  Parte: 

I  §  1 .0-1-1 .60 13.00 

{{1.61-1.169 „ 23.00 

{{1.170-1.300..- 17.00 

{{1.301-1.400 14.00 

{{1.401-1.500 24.00 

{{  1.501-1.640 15.00, 

{{1.641-1.850 17.00\. 

{  {  1 .851- 1 .  1000 28.00 

{  {  1 .  1001-1 .  1400 16.00 

{{  1.1401-&d 21.00 

2-29 19.00 

30-39 ..-........_-...„ — ...~...........   14.00 

40-49 u...... „ 13.00 

50-299 15.00 

300-499 15.00 

500-599 -.. 8.00 

600-M 6.00 

27Part8: 

1-199 23.00 

200-fad 13.00 

28  25.00 


Jan. 
Jon. 
Jan. 

Jan. 
Jan. 


Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Vi 

Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr, 
Apr 
Apr, 
Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
*Apr 
Apr. 

Apr. 
Apr. 
July 


988 

988 
988 

988 
988 
988 

989 
988 
988 

988 
988 
988 

988 
988 
988 
988 

988 
988 

988 
988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 

988 
988 

988 

988 
988 
988 
988 
988 
988 

988 

988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
980 
988 

988 
988 
988 


29Pvta: 

0-99 17.00 

100-499 6.50 

500-899 24.00 

900-1899 1 1 .00 

1900-1910 29.00 

191 1-1925 8.50 

1926 10.00 

1927-M 24.00 

30  Parts: 

0-199 „ 20.00 

200-699 12.00 

700-End 18.00 

31  Parte 

0-199 „ 13.00 

200-End 17.00 

32Part8: 

1-39,  Vol.  I „ 15.00 

1-39,  Vol.  N 19.00 

1-39,  Vol.  Ill „ 18.00 

1-189 21.00 

190-399 _  27.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-EiKl 16.00 

33  Parts: 

1-199 27.00 

200-6kI 19.00 

34  Parte: 

1-299 22.00 

300-399 12.00 

400-&MI 26.00 

35  9.50 

36  Parts: 

1-199 .  12.00 

zuO-tnd  ...»•..«..•..•••.••••.•....•...».•»•«••»•«»...•»•..•..,....  20 .  00 

37  13.00 

38  Parte: 

0-17 21.00 

18-&d ; 19.00 

39  13.00 

40  Parts: 

1-51 23.00 

52 27.00 

53-60 28.00 

61-80 12.00 

81-99 25.00 

100-149 25.00 

150-189 24.00 

190-299 24.00 

300-399 „ 8.50 

400-424 .......r. 21.00 

425-699 21.00 

70O-6id 31.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-1 1  to  AppondU.  2  (2  Rosorvod) 13.00 

3-6 14.00 

8 ™.  4.50 

9 13.00 

10-17 9.50 

18,  Vd.  I,  Partj  1-5 13.00 

18,  Vol.  8,  Pom  6-19 13.00 

18,  Vol.  81,  Purtj  20-52 ....  13.00 

19-100 ^. 13.00 

1-100 10.00 

101 , 25.00 

102-200 12.00 

201-End 8.50 


JulyV 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 

•Julyl 

•Julyl 

•Julyl 

Julyl 

Julyl 

Julyl 

•Julyl 

Julyl 

Julyl 

Julyl 
Julyl 

Julyl 
Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 
Julyl 

^July  1 

^July  1 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

Julyl 

Julyl 

Julyl 

Julyl 


988 

988 
988 
988 
988 
988 
988 
988 

988 
988 
988 

988 
988 

984 
984 
984 
988 
988 
988 
986 
988 
988 

988 
988 

988 
988 
988 
988 

988 
988 
988 

988 
988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 
988 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
988 
988 
988 
988 


421 

1-60 

61-399 

400-429... 
430-M 

43  Parts: 

1-999., 

1000-3999., 


15.00 

5.50 

21.00 

22.00 

15.00 
24  JM) 


4000-End 1 1 .00 

44  18.00 

4SParts: 

1-199 17.00 

200-499 9.00 

500-1199 24.00 

1200-6id 17.00 

46  Parts: 

1-40 „...  14.00 

41-69 14.00 

70-89 7.50 

90-139 12.00 

140-155 > 12.00 

156-165 13.00 

166-199 14.00 

200-499 20.00 

500-Cnd 10.00 

47  Parts: 

0-19 _  18.00 

20-39 18.00 

40-69 9.00 

70-79 „ 18.00 

80-End 19.00 

Chapters: 

1  (Pom  1-51) 26.00 

1  (Ports  52-99) 16.00 

2  (Ports  201-251) 17.00 

2  (Ports  252-299) 15.00 

3-6 ., 20.00 

7-14 25.00 

15-&id 23.00 

49  Parts: 

1-99 13.00 

100-177 24.00 

178-199 20.00 

200-399 17.00 

400-999 24.00 

1000-1199 17.00 

1200-&d 18.00 

SOParts: 

1-199 17.00 

200-599 13.00 

600-End 13.00 

•OR  Index  and  Findhgs  Aids 29.00 

Convlott  1989  CFR  t« 620.00 

Micnrfidw  CFR  EdMon: 

Completo  set  (ono-tinw  moling) 125.00 

Comploi*  sol  (ono-timo  moSng) _ 115.00 

Subso^4ian  (moied  as  issued) 185.00 

Subscription  (moied  as  issued) 185.00. 

Subscription  (moied  as  issued) 188.00 


Oct.  1,  1988 
Oct  1,  1988 
Oct.  1,  1987 
Oct.  1,  1988 

Oct.  1,  1988 
Oct.  1,  1967 
Oct.  1,  1987 
Oct.  1,  1987 

Oct.  1,  1968 
Oct.  1,  1988 
Oct.  1,  1988 
Oct.  1.  1988 


Od.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 


Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1988 
Jd.  1,  1988 
Od.  1,  1987 

Od.  1,  1988 
Ob.  1.  1988 
Odr-V  1988 
Od.  i  1987 
Od.  1,  1988 
Od.  1,  1987 
Od.  1,  1988 

Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 

Jon.  1,  1989 

1989 

1984 
1985 
1987 
1988 
1989 


VI 


Federal  Register  /  Vol.  54.  No.  116  /  Monday,  June  19. 1989  /  Reader  Aids 


r 


Z> 


989 


IMI 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  January  1, 1989 


<^ 


V 


Quantity         Volume 


CFR  Index  and  Rnding  Aids 
(Stock  No.  869-007-00053-6) 


A  cumuMw*  ctMcMM  o«  CFR  iMiMncM  appMrt  w*^  Monday  in  th*  Federrt  Register  m  the  Reader  Aids 
section  m  ediMon.  a  checkiial  o<  current  CFR  votumes,  coinpnstng  a  comptele  CFR  set.  appears  eacti  montt« 
VI  the  LSA  (Uti  ol  CFR  Secttona  Affected). 


Price 

$29.00 
Total  Order 


Amount 


$- 
$- 


Please  do  not  detach 


Order  Form 


Endoaed  find  S- 


MaU  to:  Superintendent  of  Docutnents.  U.S.  Government  Printing  Office.  Washington,  D.C.  20402 


Make  check  or  morwy  order  payable 


lo  Supenntendant  ol  Documents.  (Please  do  not  send  casn  or 
stamps).  Include  an  addWonal  25%  tor  foreign  mailing. 


1 1  I  I  1  I  I  i-n 

Order  No. 


QwMCwlOnteiOnly 
Total  charges  $ 


(MartMOopd) 


Credit 
Card  No. 


m 


Fill  in  the  boxes  below 

n 


I 


Expiration  Date 
Month/Year 


rrrr 


Please  send  me  the  Code  of  Federal  Regulatione  pubUcations  I  have 
selected  above. 


Y 


Name— First,  Last 


L 1  II I 

street  addre: 


Comps 


:tt¥ 


mpany  name 
111 


(or  Country) 


I  M  I  I   I   I  I 


or  additional  address  line 
I     I     I     I     I     I 


I     I     I     I     I     I     I     I 


ULL 


State 

UJ 


ZIP  Code 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

\i 


PLEASE  PRINT  OR  TYPE 
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